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Brown  v.  Hankerson,  3  Cow.  72 12  Wend.  380 

Brown  v.  Hedges,  1  Salk.  290 13  Wend.    64 

Brown  v.  Jones,  1  Atk.  188 15  Wend.  169 
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Brown  v.  Mott,  7  Johns.  362 12  Wend.  117 

Brown  v.  Tabor,  5  Wend.  566 14  Wend.  587 

Brown  v.  Union  Ins.  Co.  5  Day.  1 15  Wend.    15 

Brown  v.  Wilde,  12  Johns.  455... 15  Wend.  492 

Browne  i<.  Carr,  2  Russ.  600  ;  7  Bing.508  12  Wend.  125 

Browning  v.  Morris,  Cowp.  792 15  Wend.  415 

Bruce- Lord  ease,  2  Str.  819 13  Wend.  476 

Brudenell  v.  Elwes,  1  East,  452 13  Wend.  442 

Bruen  v.  Marquand,  17  Johns.  58 12  Wend.  116 

Bruen  v.  Ogden,  6  Halst.  370 16  Wend.  356 

Brunton  v.  Hawkes,  6  Com.  Law  R.  509 

13  Wend.  386,  387 

Brush  v.  Taggart.  7  Johns.  19 14  Wend.   84 

Bryan  v.  Atwater,  5  Day.  181 12  Wend.  675 

Bryden  v.  Bryden,  11  Johns.  187 15  Wend.  367 

Buchanan  v.  Ocean  Ins.  Co.  6  Cow.  334  13  Wend.  520 

Buchanan  v.  Rucker,  9  East,  192 13  Wend.  418 
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..  16  Wend.  432.  438 
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Buckner  v.  Finley,  2  Pet.  588 15  Wend.  530 

Buel  v.  Street,  9  Johns.  443 16  Wend.  374,  382 

Buel  v.  Van  Ness,  8  Wheat.  312 14  Wend.   81 

Buffalo  v.  Webster,  10  Wend.  100 12  Wend.  186 

Buffington  v.  Gerrish,  15  Mass.  156 

13  Wend.  574;  15  Wend.  145 

Bullu.  Hopkins,7  Johns.  22 12  Wend.  506 

Bullv.Sibbs,  8T.  R.  327,328 15  Wend.  189 


Bullard  v.  Bell.  1  Mason,  243 15  Wend.  550 

Bullard  v.  Briggs,  7  Pick.  533 16  Wend.  469 

Bullard  v.  Wilson,  5  Mart.  (N.  S.)  198...  16  Wend.  599 

Buller  v.  Harrison,  Cowp.  565 13  Wend.  573 

Bullock  v.  Coon,  9  Cow.  31 16  Wend.  457 

Bullock  v.  Lloyd.  12  Com.  Law  R.  53  ..  33  Wend.  156 
Bullythorpe  v.  Turner,  Willes,  480  ....  13  Wend.   80 

Bunn  v.  Croul,  10  Johns.  230 13  Wend.  275 

Burdick  v.  Green,  18  Johns.  14,  20..  14  Wend.  654.  658 

Burgess  u.  Merril,  4  launt.  468 15  Wend.    72 

Burgess  v.  Tucker,  5  Johns.  105 15  Wend.    58 

Burn  v.  Winthrop,  1  Johns.  Ch.  329....  15  Wend.  520 

Burnett  v.  Lynch,  5  Barn.  &  C.  605 13  Wend.  154 

Burrows  v.  Stoddard,  3  Conn.  150,  160.. 

13  Wend.  f48,  356,  360 

Burt  v.  Place,  6  Cow.  431,  432 15  Wend.  414,  416 

Burtis  v.  M'Carty,  13  Johns.  424 13  Wend.   34 

Burton  v.  Hughes.  9  Moore,  334 13  Wend.  145 

Burton  v.  Plummer,  2  Adol.  &  E.  341..  16  Wend.  599 

Burton  v.  Stewart,  3  Wend.  238 12  Wend.  247 

Bury  v.  Pope.  Cro.  Eliz.  118 13  Wend.  263 

Bush  v.  Barnard,  8  Johns.  408 15  Wend.  287 

Bush  v.  Lyon,  9  Cow.  52 14  Wend.  203 

Bussier  v.  Pray,  7  Serg.  &  R.  447 15  Wend.    47 

Butcher  v.  Porter,  1  Salk.  94 12  Wend.   34 

Butler  &  Baker's  case,  3  Leon.  272 13  Wend.  555 

Butler  v.  Inneys,  2  Str.  891 13  Wend.  651 

Butler  v.  Maynard,  4  Wend.  548 13  Wend.  563 

Byers  v.  Van  Deusen,  5  Wend.  270 12  Wend.  380 

Byrne  v.  Crowinshield,  17  Mass.  55....  16  Wend.  441 


Cabell  v,  Vaughan,  1  Saund.  291  h,  n,  g. 

4 15  Wend.  345:  16  Wend.  615 

Cable  v.  Cooper,  15  Johns.  152 16  Wend.  38,  42 

Caines  v.  Brisban,  13  Johns.  27 12  Wend.  380 

Caldwell  v.  Harlan,  3  Monroe,  349,  350, 

351 16  Wend.  475 

Caledonia  Co.  v.  Hoosick  Falls,7  Wend. 

508 15  Wend.  209 

Calhoun  v.  Dunning,  4  Dull.  120 12  Wend.  583 

Calvert  v.  Fitzgerald,  1  Litt.  Sel.  Cas. 

388 _ 16  Wend.  598 

Calvin's  case,  7  Co.,  1,  50.13  Wend.  547  ;  16  Wend.  628 

Calvin  v.  La  Farge,  6  Wend.  505 12  Wend.  498 

Campv.  Root,  18  Johns.  22,  23 

12  Wend.  504;  13  Wend.  295  ;  15  Wend.  105 

Campbell  «.  French,  6  T.  R.  211 13  Wend.  260 

Campbell  v.  Gordon,  6  Cranch,  176 16  Wend.  625 

Campbell  v.  Wilson,  3  East,  294 16  Wend.  534,  535 

Canal  Commissioners  v.  People,  5 

Wend.  423 13  Wend.  131,  366 

Candellv.  Shaw,  4  T.  R.363 15  Wend.  635 

Cannan  v.  Bryce,  3  Barn.  &  Aid.  179...  15  Wend.  418 
Carpenter  v.  Butterfleld,  3  Johns.  Cas. 

145,150 13  Wend.  496;  14  Wend.  658 

Carr  t).  Hood,  1  Camp.  351 12  Wend.  24 

Carrol  v.  Tyler.  2  Har.  &  G.  54 15  Wend.  47 

Carter's  case,  cited  in  Fulwood's  case, 

4  Co.  65 13  Wend.  221 

Carter  v.  Phelps,  8  Johns.  440 13  Wend.  568 

Carver  v.  Jackson,  4  Pet.  1.  80,  83. 

12  Wend.  670;  14  Wend.  116,  554 

Carver  u.  Tracy.  3  Johns.  427 15  Wend.  384 

Carvick  v.  Vickery,  2  Doug.  653,  ?i 15  Wend.  488 

Cary 'n.  Askew,  1  Cox,  241 16  Wend.  254 

Cary  v.  Bertie,  2  Vern.  340 13  Wend.  544 

Gary  v.  Campbell,  10  Johns.  363 12  Wend.  175 

Cary  v.  Pitt 13  Wend.  83 

Case  v.  Boughton,  11  Wend.  106 15  Wend.  519 

Case  v.  Reeve,  14  Johns.  79 

13  Wend.  594;  16  Wend.  41,  42 

Case  v.  Shepherd,  2  Johns.  Cas.  27 13  Wend.  666 

Castle's  ease.  Cro.  Jac.  644 13  Wend.  342 

Catling  v.  Skoulding,  6  T.  R.  189 15  Wend.  556 

Catont'.  Lenox,  5  Rand.  31,  44 14  Wend.  616 

Caudellv.  Shaw,  4  T.  R.  361 12  Wend.  435 

Caulkins  v.  Harris,  9  Johns.  324 14  Wend.  41 

Chaman  v.  Brown,  3  Burr.  1626, 1635... 

13  Wend.  442;  14  Wend.  308.  348 

Chamberlain  v.  Day.  3  Cow.  353....  13  Wend.  653,  654 
Chamberlayn  v.  Nicholas,  Cro.  Eliz.  455  15  Wend.  102 
Chamberlin  v.  Cuyler,  9  Wend.  126  ....  15  Wend.  556 

Champion  t).  Short.  1  Camp.  53 15  Wend.  224 

Champlin  v.  Butler,  18  Johns.  169  173.. 

12  Wend.  388:  14  Wend.  67 

Champlin  v.  Petrie.  4  Wend.  209 12  Wend.  269 

Champlin  v.  Rowley,  13  Wend.  258.  16  Wend.  636,  637 

Chandler  u.  Bicknell,  4  Cow.  49 15  Wend.  301 

Chandler  v.  Herrick,  19  Johns.  134 13  Wend.  206 

Chandler  v.  Thompson,  3  Camp.  80 13W  end.  263 
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Chapman  „.  Lathrop 

Chapman  v.  Murch,  19  Johns.  290 13  Wend. 

Chapman  v.  Smith,  13  Johns. 81..,.  12  Wend.  457, 

Chater  17.  Beckett,  7  T.  R.  204 13  Wend. 

Chatersw.  Bell,  4  Esp.  44. 15  Wend. 

Cheetham  v.  Hampson,  4  T.  R.  318 15  Wend. 

Cheethamu.  Lewis,  3  Johns.  42. 14  Wend. 

Cheever  v.  Smith.  15  Johns.  276 15  Wend. 

Chester  Glass  Co.  v.  Dewey,  16  Mass.  94  14  Wend. 

Childress  v.  Emery,  8  Wheat.  642 16  Wend. 

Cholmondeley  v.  Clinton,  2  Jac.  &  W. 

88;  2  Mer.  192,  255,  273,  304,  329 

12  Wend.  438,  678;  13  Wend. 

Christie  v:  Griggs,  2  Camp.  80 13  Wend. 

Christman  v.  Floyd,  9  Wend.  340 12  Wend. 

Chudleigh  v.  Hervey, 13  Wend. 

Church  v.  Bedient,  1  Cai.  Gas.  21 14  Wend. 

Church  v.  Landers,  10  Wend.  79 12  Wend. 

Church  v.  Sparrow,  5  Wend.  223 14  Wend. 

Cibel  &  Hill's  case,  1  Leon.  110 16  Wend. 

Clache's  case,  Dyer,  330 14  Wend.  345, 

Clapp  v.  Bromagbam,  9  Cow.  550 15  Wend. 

Clark,  matter  of,  9  Wend.  219 12  Wend. 

Clark  v.  Farmers  Manf .  Co.,  15  Wend. 

256  15Wend. 

Clark  v.  Glennie,  3  Stark.  10 -  12  Wend. 

Clark  v.  Henry,  2  Cow.  324 13  Wend. 

Clark  o.  Hopkins,  7  Johns.  556 .. 

14  Wend.  190;  16  Wend. 

Clark  v.  Inhabitants  of  Ely  thing 16  Weud. 

Clark  v.  Lawrence,  1  Cow.  48 12  Wend. 

Clark  v.  Morey,  10  Johns.  69 13  Wend. 

Clark  v.  Sanderson,  3  Binn.  192 13  Wend.  198, 

Clark  v.  Skinner,  20  Johns.  465,  468.... 

16  Wend.  351,  359, 

Clark  v.  Smith,  14  Johns.  326 

..  12  Wend.  387,  388 ;  16  Wend. 

Clark  v.  Vorce,  15  Wend.  193 16  Wend.  598, 

Clark  v.  Wood,  9  Wend.  435 12  Wend. 

Clark  v.  Yale,  12  Wend.  470 15  Wend. 

Clarke,  Ex  parte,  1  Russ.  &  M.  563 16  Wend. 

Clarke  v.  Clarke,  6  Esp.  61 16  Wend. 

Clarke  v.  Gray,  6  East,  570 14  Wend. 

Clarke  v.  Magruder,  2  Har.  &  J.  77 16  Wend. 

Clarke  v.  Shee.  Comp.  197,  200,  201 16  Wend. 

Clarkson,  v.  Carter,  3  Cow.  84 15  Wend. 

Clarkson  o.  Lawson,    6  Bing.  587  ;   19 

Coin.  Law  R.  169 12  Wend. 

Clason  v.  Bailey,  14  Johns.  484,  486..  16  Wend.  31, 

Clason  v.  Morris.  10  Johns.  539 15  Wend. 

Clason  v.  Shotwell,  12  Johns.  31 16  Wend. 

Clayton  v.  Andrews,  4  Burr.  2101 15  Wend. 

Clayton  v.  Blakey,  8  T.  R.  3 13  Wend. 

Clement  v.  Brush.  3  Johns.  Cas.  180....  12  Wend. 
Clerk  v.  Clerk,  2  Vern. 323 ...'._.  14  Wend.  338,  340, 

Clerk  17.  Palady,  Cro.  Eliz.  859 15  Wend. 

Clerk  of  Taunton  Market  v.  Kimberly, 

2  Wm.Bl.  1120 16  Wend. 

Clerk  u.  Withers,  2  Ld.  Raym.  1072;   6 

Mod.  298 16  Wend.  568, 

Cleveland  v.  Farley,  9  Cow.  639 13  Wend. 

Cleveland  v.  Rogers,  6  Wend.  438. 

12  Wend.  474,  499: 13  Wend.  48;  16  Wend. 

Clun's  case.  10  Co.  128,  a 15  Wend. 

Coates  v.  Railton,  6  Barn.  &  C.  422.  15  Wend.  146, 

Coates  v.  Stewart,  19  Johns.  298 13  Wend. 

Cobb  v.  Curtiss,  8  Johns.  470 15  Wend. 

Coburn,  Ex  parte,  1  Cow.  570 15  Wend. 

Cockrane  v.  Fisher,  5  Tyrw.  496 16  Wend. 

Cockrane  v.  Fisher.  2  Cromp.  &  M.  531  16  Wend. 

Cockshot  v.  Bennett,  2  T.R.  753 15  Wend. 

Coddlngton  v.  Bay,  20  Johns.  637,  645, 

652.. 12Wend.600;  13Wend.573, 

Codwell's  case,  5  Co.  43,  a 15  Wend. 

Coggs  v,  Bernard,  2  Ld.  Raym.  918 

16  Wend.  353, 

Coggshallv.  Burling,  8  Cow.  136 13  Wend. 

Cogswell  v.  Meech,  12  Wend.  147, 148 

13  Wend.  50;  15  Wend. 

Cohen  v.  Thomson,  2  Mill's  Const.  146 

- 16  Wend.  432, 

Coit  v.  Com.  Ins.  Co.  7  Johns.  385 15  Wend 

Cole  v.  Fennel,  2  Rand.  178 15  Wend 

Coles  v.  Coles,  15  Johns.  320 14  Wend. 

Coles  t).  Davis,  1  Camp.  485 12  Wend 

Collens  ».  Blantern,  2  Wils.  450 15  Wend 

Collett  v.  Flinn,  5  Cow.  466 13  Wend 

Collett  v.  Keith,  2  East,  260 12  Wend' 

Collier's  case,  6  Co.  16 13  Wend 

Collings  17.  Harding,  Cro.  Eliz.  622 15  Wend 

Collingwood  v.  Pace,  1  Vent.  417 16  Wend 

Collin's  case,  6  Co.  16 13  Wend 

Collins  17.  Blantern,  2  Wils.  344 15  Wend. 

Collins  v.  Brush,  9  Wend.  198  16  Wend' 

Collins  17.  Butts,  13  Wend.  143, 144..  16"  Wend.  349J 
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Collins  v.  Martin,  1  Bos.  &  P.  648,  651.. 

13  Wend.  573,  586 

Collins  v.  Torrey,  7  Johns.  278,  283.... 

12  Wend.  67;  14  Wend.  235,  236 

Collman  v.  Collins,  2  Hall.  569,  577,  578.  16  Wend.  614 

Colson  v.  Selby,  1  Esp.  453 14  Wend.  626 

Colson  v.  Welsh,  1  Esp.  878... 1 15  Wend.  58,  62 

Columbia  Ins.  Co.  17.  Lawrence,  10  Pet. 

507.. 16  Wend.  401 

Columbia  Turnpike  Road,  v.Haywood, 

10  Wend.  422. 12  Wend.  155;  15  Wend.  247 

Columbian  Ins.  Co.  i7.Catlett,12  Wheat. 

383,394 14  Wend.  479,  488,  506 

Columbian  Ins.  Co.  17.  Lawrence,  2  Pet. 

25. 12  Wend.  512;  16  Wend.  401 

Colville  17.  Parker,  Cro.  Jac.  158 15  Wend.  169 

Colvin  v.  Luther,  9  Cow.  61 16  Wend.   45 

Combs  v.  Jackson,  2  Wend.  153 15  Wend.  633 

Comfort  ^.Thompson,  10  Johns.  101 15  Wend.  567 

Commercial  Bank  of  Albany  v.  Canal 

Com'rs,  10  Wend.  25 13  Wend.  132 

Com'rs  of  Bushwick  v.  Messerole,  10 

Wend.  122 _  13  Wend.  434 

Com'rs  of  Carmel  17.  Judges,  7  Wend. 

264 _ 13  Wend.  434 

Commonwealth  i>.  Blue  Hill  Turnpike, 

5.Mass.  420 15  Wend.  204 

Commonwealth  v.  Cheney,  6  Mass.  347, 

348 15  Wend.  216 

Commonwealth  v.  Downing,  6  Mass.  72  15  Wend.  207 

Commonwealth  v.  Law,  3  Pick.  408 16  Wend.  534 

Commonwealth  v.  Morse,  14  Mass.  217 

13  Wend.  147;  16  Wend.  365 

Commonwealth  17.  Worcester,  3  Pick. 

462 12  Wend.  186 

Comstock  v.  Beardsley,  15  Wend.  348.. 

16  Wend.  554,  556 

Comstock  v.  Hoag,  5  Wend.  600 

12  Wend.  472,  473 ;  15  Wend.  373 

Comstock  17.  Porter,  5  Wend.  98 15  Wend.  206 

Connor  v.  Martin,  1  Str.  516 12  Wend.  435 

Conroe  v.  Birdsall,  1  Johns.  Cas.  127. 15  Wend.  71,  635 
Conroy  17.  Warren,  3  Johns.  Cas.  259, 

260,263 

....12  Wend.  487  ;  13  Wend.  553  14  Wend.  587,  590 
Consequa  Willing,  Case  of,  Pet.  C.C.321  13  Wend.  641 

Constantia,  The,  6  Rob.  Adm.  321 14  Wend.  563 

Cook  v.  Field,  3  Esp.  134 13  Wend.  595 

Cook  17.  Gerrard,  1  Saund.  180,  n.  6 14  Wend.  344 

Oook  v.  Howard,  13  Johns.  276,  284 

12  Wend.  33,  36;  13  Wend.  143  ;  16  Wend.  358 

Cookv.Stearns.il  Mass.  536 15  Wend.  390 

Cooke  v.  Hughes,  21  Com.  Law  R.  393.  12  Wend.    26 
Cooke  v.  Munstone,  4  Bos.  &  P.  351,  354 

12  Wend.  388;  16  Wend.  636 

Cooker.  Oxley,  3  T.  R.  653 13  Wend.  127 

Cooke  17.  Sayer,  2  Burr.  755.. 12  Wend.  327 

Coolidge  v.  Learned,  8  Pick.  509 16  Wend.  534 

Coolidge  v.  Payson,  2  Wheat.  73 12  Wend.  600 

Coon  v.  Congden,  12  Wend.  497,  499 16  Wend.  566 

Coon  17.  Nail.  4  Litt.  264 13  Wend.  457 

Cooper  v.  Bissell,  15  Johns.  318 12  Wend.  136 

Cooper  17.  Elston,  7  T.  R.  14 15  Wend.  496 

Cooper  17.  Kerr,  cited  In  3  Johns.  Cas. 

264 14  Wend.  580 

Cooper  v.  Watson,  10  Wend.  202 15  Wend.  509 

Cope  v.  Humphreys,  14  Serg.  &  R.  15 

16Wend.  432,  438 

Cope  17.  Cooke,  Doug.  467.. 15  Wend.  415 

Corbettv.  Brown,  8  Bing.  33 16  Wend.  649 

Cornell  v.  Cook,  7  Cow.  313 16  Wend.  569 

Cornell  v.  Le  Roy,  9  Wend.  163, 165, 166 

.-._ 12  Wend.  460,  461 

Cornells.  Lovet,  1  Hall.  68 13  Wend.  552 

Cornforth  17.  Rivett,  2  Maule  &  S.  510..  15  Wend.    55 

Corning  v.  White,  2  Paige,  568 13  Wend.  244 

Cornish  v.  Rowley,  cited  in,l  Wh.  Selw. 

127. 12  Wend.  461 

Cornwallis,  Ex  parte,  1  Hogan,  146 16  Wend.  412 

Corps  of  Columbian.  Harrison,  2  Const. 

(S.  C.)213 16  Wend.  599 

Cortelyou  v.  Van  Brundt,  2  Johns.  363.  12  Wend.    99 

Cory  v.  Scott,  3  Barn.  &  Aid.  619 12  Wend.  117 

Cossham  v.  Goldney,  2  Stark.  365,  414.. 

14  Wend.  663,  611 

Coster  v.  Lorillard,  14  Wend.  265 

16  Wend.  128,  156,159,163,166,173 

Cotterell  v.  Apsey,  6  Taunt.  322. 12  Wend.  388 

Cotton  17.  Thurland,  5  T.  R.405.. 15Wend.415 

Cowdeni7.  Pease,  10  Wend.  333 12  Wend.  122 

Cowelli).  Simpson,  16  Ves.  275 14  Wend.  203 

Cowie  i\  Harris,  1  Mood.  &  M.  141......  16  Wend.  577 

Cox  17.  Jagger,  2  Cow. 660 12  Wend.  584 

Cox  17.  Kitohin,  1  Bos.  &  P.  339 12  Wend .    47 

Cox  17.  Norton,  1  Pen  n.  414,  415 16  Wend.  600 

Coxei7.  Harden,  4  East,  214 13  Wend.  64, 145 
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Coysgarne  v.  Fly,  2  Wm.  Bl.  995 16  Wend.  431 

Cozine  v.  Graham,  2  Paige,  181 15  Wend.  102 

Craft  v.  Boite,  1  Saund.  242,  243,  n.  1.  5 

12  Wend.  136 ;  14  Wend.  160 ;  16  Wend.    17 

Cramer  u.  Bradshaw,  10  Johns.  484 13  Wend.  278 

Crane  v.  Crane,  5  Pet.  190, 197-200 15  Wend.  585 

Crane  n.  French,  1  Wend.  311 12  Wend.  133 

Crane  v.  Morris,  6  Pet.  601 14  Wend.  688 

Cranston  v.  Kenny,  9  Johns.  212 12  Wend.  584 
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13  Wend.  148;  16  Wend.  352 

Water  Works  Co.  v.  Bailey,  4  Bing.  283.  15  Wend.  266 
Watkinson  v.  Inglesby,  5  Johns.  386...  14  Wend.  103 

Watson  v.  Birch,  2  Ves.  54 13  Wend.  226 

Watson  v.  Elaine,  12  Serg.  &  R.  131, 137, 

138 16  Wend.  470 

Watson  v,  Foxon,  2  East,  36 14  Wend.  344 

Watson  T.  Mascall,  3  Dowl.  Pr.  Cas.  638.  16  Wend.  448 

Watson  13.  Threlkeld,  2  Esp.  637 15  Wend.  311 

Watson  v.  Welch.  MSS.  Cited  in,  1  Esp. 

JV.P.131 15  Wend.  170 

Weaver  13.  Boroughs,  1  Str.  648 12  Wend.  388 

Weaver  v.  Price,  3  Barn.  &  Aid.  409 16  Wend.    41 

Weaver's  Co.  v.  Forrest,  2  Str.  1241 16  Wend.  581 

Webb  13.  Alexander,  7  Wend.  280 15  Wend.  187 

Webb  13.  Fox,  7  T.  R.  396 12  Wend.  472 

Webb  13.  Paternoster,  Palm.  71 15  Wend.  386.  388 

Webb  13.  Peele,  7  Pick.  247 16  Wend.  469 

Webb  v.  Plummer,  2  Barn.  &  Aid.  746..  15  Wend.  170^ 

%Veigall  13.  Waters,  6  T.  R.  488 13  Wend.  15T 

Weir  13.  Aberdeen,  2  Barn.  &  Aid.  320..  15  Wend.  536. 

Welby  13.  Welby,  2  Ves.  &  B.  187 16  Wend.  143 

Welland   Canal   Co.   13.  Hathaway,   8 

Wend.  480,  483....  15  Wend.  311 ;  16  Wend.  543,  607 

Weller  13.  Baker,  2  Wils.  423,  424 15  Wend.  626 

Weller  13.  Governors  of   F.  Hospital, 

Peake,  153 15  Wend.  263 

Welley  v.  Welley,  2  Ves.  &  B.  187 16  Wend.  254 

Wells  v.  Washington.  6  Munf.  532. 16  Wend.  443 

Wells  13.  Williams,  1  Ld.  Raym.  282 13  Wend.  547 

Welsh  v.  Barrett,  15  Mass.  380 16  Wend.  595 

Welsh  13.  Hole,  Doug.,  238 

12  Wend.  262;  13  Wend.   44 

Wendell  v.  People,  8  Wend.  183, 190.... 

13  Wend. 

304,    305,  306 ;    14  Wend.  680,    690 ;  16  Wend.  311 
Wendell  v.  Van  Rensselaer,  1  Johns. 

Ch.  354 16Wend.318 

Wentworth  13.  Parish  in  Canton,  3  Pick. 

346 15  Wend.  220 

Westerdell  v.  Dale,  7  T.  R.  311 14  Wend.   65 

Weston,  Ex  parte,  11  Mass.  417 15  Wend.  20T 

Whallon  v.  Kauffman,  19   Johns.  100, 

104_ 14  Wend.  691,  697 

Wharton's  case,  Yel.  24 13  Wend.  353 

Wheeler  v.  Curtis,  11  Wend.  653,  662... 

14  Wend.  187;  16  Wend.  23,  24r 

Wheeler  13.  Townsend.  3  Wend.  247 12  Wend.  104 

Wheeler  13.  Wheeler,  9  Cow.  30.. 12  Wend.  502 

Wheeling's  case,  1  Leach.  349. 15  Wend.  15* 

Wheelock  v,  Pratt,  4  Wend.  650 14  Wend.   5ft 

Wheelock  13.  Young,  4  Wend.  647,  650, 

651 14  Wend.  58;  15  Wend.  572,  574 

Wheelwright  v.  De  Peyster,  1  Johns. 

471 15  Wend,  622 

Wheelwright  13.  Wheelwright,  2  Mass. 

447.... 15  Wend.  662 

Whipple  13.  Dow,  2  Mass.  415 16  Wend.    26 

Whipple  D.  Foot,  2  Johns.  418,  421.. .15  Wend.  379,  387 

Wirdnam  v.  Kent,  1  Bro.  Ch.  141 16  Wend.  372 

Whisler  t>.  Webster,  2  Ves.  367 16  Wend.  142 

Whitaker  v.  Brown,  8  Wend.  490. .  .12  Wend.  144,  164 

Whitaker  v.  Brown,  11  Wend.  75 14  Wend.  1ST 

White  13.  Canfleld.  7  Johns.  117 16  Wend.  442 

White  13.  Carpenter,  2  Paige,  238,  241...  15  Wend.  651 
White  13.  Skinner,  13  Johns.  307,  310. .12  Wend.  55,  359 

White  i).  Wilson,  14  Ves.  151.. 

13  Wend.  226,  227,  232,  237,  23S 

Whitehead  13.  Clifford,  5  Taunt.  518....  15  Wend.  409- 
Whiteside  13.  Jackson,  1  Wend.  418 

14  Wend.  693;  15  Wend.  58ft 

Whitfleld  v.  Walk.  2  Hayw.  24 16  Wend.  594 

Whitney  v.  Ferris,  10  Johns.  66 14  Wend.  223 

Whitney  13.  Johnson,  12  Wend.  359 15  Wend.  244 

Whitney  v.  Sutton,  10  Wend.  411,  413, 

422 12 

Wend.  155, 173;  13  Wend.  278. 279 ;  15  Wend.  247, 491 
Whittaker   13.  Edmunds,  1  Moody   & 

Rob.  336 14  Wend.  582- 

Whittetnore  v.  Adams,  2  Cow.  626 

12  Wend.  328;  16  Wend.  442 

Whittier  13.  Smith,  11  Mass.  211 16  Wend.  a51 

Wickes  u.  Clutterbuck,  2  Bing.  483 16  Wend.   41 

Wiggipsi3.  Armstrong.  2  Johns.  Ch.144.  16  Wend.  548 
Wig-glesworth  D.  Dallison,  Doug.  201..  15  Wend.  170 
Wilbraham  v.  Snow,  1  Vent.  53;  2 

Saund.  47 13  Wend. 

64,  145  ;  299  ;  14  Wend.  204 ;  16  Wend.  356,  568,  570 
Wilbur  D.  Selden,  6  Cow.  162, 164.. 

12  Wend.  45 ;  15  Wend.  196 :  16  Wend.  595 

Wilcox  (3.  Smith,  5  Wend.  231 

.12  Wend.  499;  16  Wend.  566 


CITATIONS. 


XIX 


Wilcocksr.  Union  Ins.  Co.  2  Binn.  574, 

579  15  Wend.  14,15 

Wilde  v'.  FortVi  Taunt.  341 16  Wend*  642 

Wilkinsv.  Carmichael,  Doug.  104 12  Wend.  262 

Wilkinson  v.  Scott,  17  Mass.  249 16  Wend.  469 

Wilkinson  «.  Sterne,  9  Mod.  427 15  Wend.  24,  31 

Willard  r.  Sperry,  16  Johns.  121 13  Wend.  646 

Willaume  i>.  Gorges,  1  Camp.  217 

14  Wend.  191 ;  16  Wend.  431, 437,  443 

William  v.  Gwyn,  2  Saund.  45,  b.  46 

12  Wend.  677;  13  Wend.  282 

Williams  v.  Bosanquet,  1  Brod.  &  B.  27.  14  Wend.   65 

Williams  r.  Crary,  5  Cow.  368.... 12  Wend.   68 

Williams  v.  Crary,  8  Cow.  246 12  Wend.   68 

Williams  r.  Crary,  4  Wend.  449 12  Wend.   68 

Williams  r.  Dale,  3  Johns.  Ch.  296 13  Wend.  227 

Williams  v.  East  India  Co.  3  East.  192..  16  Wend.  444 
Williams  r.  Goodchild,  2  Russ.  91. .  .14  Wend.  669,  670 
Williams  v.  Houghtailing,  3  Cow.87.-15  Wend.  24,  80 

Williams  v.  Merle,  11  Wend.  80... 15  Wend.  478 

Williams  c.  Rawlinson,  10  J.  B.  Moore, 

371  15  Wend.   27 

Williams  v.  Smith.  2  Cai.  19 12  Wend.  512 

Williams  v.  Thorp,  8  Cow.  201 16  Wend.  643 

Williams  v.  Walbridge,  3  Wend.  415.14  Wend.  145, 157 
Williams  v.  Wood,  14  Wend.  130, 131...  16  Wend.  649 
Williams  v.  Woodward,  2  Wend.  487...  12  Wend.  556 
Williams  v.  Woodward,  7  Wend.  251...  12  Wend.  678 
Williamson  v.  Dale.  3  Johns.  Ch.  290.. 

13  Wend.  232,237 

Williamson  v.  Hyer,  4  Wend.  170.... 

15  Wend.  86;  16  Wend.  376 

Williamson  v.  Williamson,  1  Johns.  Ch. 

493 14Wend.642 

Willoughby  v.  Brook,  Cro.  Eliz.  756, 

757  12  Wend.  670 

Willson  v.  Force,  6  Johns.  Ill 13  Wend.  282 

Wilson  v.  Black  Bird  Creek  Marsh.  Co. 

2  Pet.  245.... 15  Wend.  134 

Wilson  v.  Larmouth,-  3  Johns.  433 13  Wend.  404 

Wilson  v.  Sewell,  4  Burr.  1980 15  Wend.  406,  407 

Wilson  v.  Smith,  10  Wend.  322 12  Wend.   32 

Wilson  v.  Troup,2  Cow.  195 13  Wend.  488 

Wilson  v.  Williams,  14  Wend.  146 16  Wend.  529 

Wilson  v.  Wilson,  1  Halst.  94 16  Wend.  594 

Wilt  v.  Ogden,  13  Johns.  56 12  Wend.  388 

Wilton  v.  Hamilton,  1  Bos.  &  P.  445....  12  Wend.  472 

Winchelsea  Causes,  4  Burr.  1963 14  Wend.  191 

Winter  v.  Brockwell,  8  East,  308... .15  Wend.  387,  388 

Winter  v.  Trimmer,  1  Wm.  Bl.  395 12  Wend.  140 

Winterbourne  v.  Morgan,  11  East,  395.  14  Wend.  57 
Winteringham  v.  La  Foy,  7  Cow.  735..  12  Wend.  40 

Wise  v.  Withers,  3  Cranch.  331. 16  Wend.  518,  519 

Wiseman  v.  Vandeput,  2  Vern.  203....  14  Wend.  566 

Witchells's  case,  2  East's  P.  C.  830 14  Wend.  558 

Witcher  v.  Hall,  5  Barn.  &  C.  269 15  Wend.  332 

Witter  v.  Witter,  10  Mass.  223 15  Wend.   59 

Wolfe  v.  Horton,  3  Cai.  86 13  Wend.  667 

Wolf e  v.  Washburn,  6  Cow.  262 12  Wend.  506 

Wollen  v.  Andrew's,  2  Bing.  126;  9  Com. 

Law  R.  345 14  Wend.  345,  358 

Wood's  case,  1  Co.  98  b 13  Wend.  192 


Wood  v.  Edwards,  19  Johns.  205 

12  Wend.  387 ;  16  Wend.  636 

Wood  v.  Hollenbeck,  Chitty  on  Bills, 

33,  n.  z 14  Wend.  137 

Wood  v.  Hyatt,  3  Johns.  239 13  Wend.  257 

Wood  v.  Hyatt,  4  Johns.  313. 13  Wend.  257 

Wood  v.  Jefferson  Co.  Bank,  9  Cow.  194, 

205,  206 13  Wend.  376 ;  15  Wend.  127,315 

Wood  v.  Lake,  Sayers,  3 15  Wend.  386 

Wood  v.  Lincoln  &  K.  Ins.  Co.  6  Mass. 

479.... 15  Wend. 460.  461 

Wood  v.  Worsley,  2  H.  Bl.  574,  710... 

12  Wend.  456,  590 ;  13  Wend.  99 

Wood  v.  Zimmer,  3  Com.  Law  R.  27...  13  Wend.  386 
Woodbeck  v.  Keller,  6  Cow.  118....  16  Wend.  603 
Woodhull  v.  Holmes,  10  Johns.  231, 332, 

12  Wend.  487;  14  Wend.  590 

Woodruff  v.  Whittlesey,  Kirby,  60 16  Wend.  654 

Woods  v.  Morrell,  1  Johns.  Ch.  107....  15  Wend.    84 

Woolley  v.  Constant,  4  Johns.  58 13  Wend.  590 

Woolnoth  v.  Meadows,  5  East,  463 15  Wend.  235 

Woreley  v.  Worley,  1  Hasrg.  Ecc.  734..  14  Wend.  643 
Worsley  v.  Wood,  6  T.  R.  710,  719.  722, 

12  Wend.  590;  13  Wend.  99;  15  Wend.  294 

Worthington  v.  Hylyer,  4  Mass.  196, 205, 

....14  Wend.  693,696 

Wright,  Exparte,  6  Cow.  399 

13  Wend.  295 ;  15  Wend.  105 

Wright  u.  Butler,  6  Wend.  288 12  Wend.  403 

Wright  v.  Deacon.  5  Serg.  &  R.  62 12  Wend.  325 

Wright  v.  Deklyne,  1  Pet.  C.  C.  203 12  Wend.   81 

Wright  v.  Freeman,  5  Harr.  &  J.  467, 

476,477.497 16  Wend.  534, 535,  536 

Wright  v.  Geer,  1  Root,  474 14  Wend.  249 

Wright  v.  Johnson,  8  Wend.  481 15  Wend.  332 

Wright  v.  Lawes,  4  Esp.  82 14  Wend.  565 

Wright  v.  Miller.  1  Sim.  &  St.  266 16  Wend.  447 

Wright  v.  Fillings,  Prec.  Ch.  496 14  Wend.  669 

Wright  v.  Wakeford,  17  Ves.  459 15  Wend.  258 

Wright  i\  Wheeler,  1  Camp.  165,  n 13  Wend.  513 

Wight  v.  Williams,  2  Wend.  642 12  Wend.  287 

Wyatt  v.  Hertford,  3  East,  147 15  Wend.  499 

Wyman  v.  Mitchell,  1  Cow.|316 

12  Wend.  103;  16  Wend.   38 

Y. 

Yard  v.  Ford,  2  Saund.  175  a,  b,  c  . .     . .  13  Wend.  263 

Yate  v.  Willan,  2  East,  128 14  Wend.  223 

Yates  v.  Foot,  12  Johns.  1 

12  Wend.  417;  15  Wend.  415 

Yates  v.  Paddock,  10  Wend.  528 13  Wend.  526 

Yates  v.  Russell,  17  Johns.  461,  465 

_ 12  Wend.  213;  13  Wend.  295 

Yates  v.  St.  John,  12  Wend.  74 16  Wend.  567 

Young  v.  Adams,  6  Mass.  R.  182 13  Wend.  109 

Young  v.  Bairner.  1  Esp.  103 14  Wend.  611 

Young  v.  King,  3  T.  R.  102,  106 

...13  Wend.  322 ;  14  Wend.  570,  571 

Z. 

Zouch  v.  Parsons,  3  Burr.  1794,  1806, 

1807 15  Wend.  406,  407,  635 


LAWS  OF  N.   Y.  CITED. 


Act  of  1801.  Webst.  ed.,  1  vol.,  591,  sec. 

17...  12  Wend.  173 

Actofl813 12  Wend.    59 

Act  of  Feb.  25,  1813 - 12  Wend.  479 

Act  of  April  16, 1830 13  Wend.   65 

Act  of  April  26, 1832,  sec.  35 16  Wend.  566 

Laws  1804,  p.  547,  Webst.  ed 15  Wend.  268 

Laws  of  1814,  p.  116,  ch.  108 15  Wend.  444, 445 

Laws  of  1815,  p.  103.  ch.  106 15  Wend.  445 

Laws  of  1817,  p.  192  b 15  Wend.  511 

Laws  of  1817,  p.  302,  sec.  3 15  Wend.  571,  574 

Laws  of  March  24, 1818,  p.  44 16  Wend.  606 

La^sof  1819,  p.  20,  sec.  21 13  Wend.   65 

Laws  of  1819.  p.  46 15  Wend.  242 

Laws  of  1819,  p.  74,  sec.  1.... 15  Wend.  491 

Laws  of  1819,  p.  200 13  Wend.   67 

Laws  of  1819,  p.  214 13  Wend.  468 

Laws  of  1821,  ch.  238,  sec.  4 16  Wend.  439 

Laws  of  1821,  p.  246. 16  Wend.  430 

Laws  of  1823,  p.  63,  sec.  3 12  Wend.  382 

Laws  of  1823,  p.  254 15  Wend.  570 

Laws  of  1823,  p.  307.  sec.  45 15  Wend.  350 

Laws  of  1823,  p.  390 15  Wend.  349 

Laws  of  1824,  p.  286,  sec.  14 12  Wend.  147 

Laws  of  1824,  p.  287,  sees.  14, 16 16  Wend.  362 

Laws  of  1824,  p.  296,  sec.  38 13  Wend.   67 

Laws  of  1824,  p.  342 15  Wend.  590 


Laws  of  1825,  p.  427 

Laws  of  1826,  p.  127,  sec.  25 

Laws  of  1826,  p.  199,  sec.  43 

Laws  of  1826,  p.  200,  sec.  44 

Laws  of  1827,  p.  4,  sec.  4 

Laws  of  1827,  p.  45 

Laws  of  1827,  p.  145,  sec.  48. 

Lawsof  1827,  p.  148,  sec.  61 

Laws  of  1827,  p.  398,  sec.  1 

Laws  of  1830,  ch.  243,  sec.  1,  p.  265 

Laws  of  1831,  p.  248,  sec.  2 

Laws  of  1831,  p.  396 

12  Wend.  231;  13  Wend.  70; 

Laws  of  1831,  p.  404 

Laws  of  1831,  p.  403,  sec.  32 

Laws  of  1831,  p.  403,  sees.  30,31,  33 

Laws  of  1831,  p.  404,  sec.  34,  35 

12Wend.380;  14Wend.237; 

Laws  of  April  13, 1832 

Laws  of  1832,  p.  489 

Laws  of  1832,  p.  489,  sec.  3 

Laws  of  1832,  p.  547,  sec.  1 

Laws  of  1832,  p.  581,  582.. 

Laws  of  1833,  p.  214 

Laws  of  1833,  p.  395,  sec.  4 

Laws  of  1833,  p.  462,  sec.  45 

Laws  of  1833,  p.  503,  sec.  7 


16  Wend.  622 

12  Wend.  166 
15  Wend.  264 
15  Wend.  264 
15  Wend.  350 

14  Wend.    59 

15  Wend.  218 
15  Wend.  491 

15  Wend.  574 

13  Wend.  Ill 

16  Wend.  609 

15  Wend.  462 

13  Wend.  405 

15  Wend.  654 

16  Wend.   36 

16  Wend.  565 
12  Wend.  255 

14  Wend.  244 

14  Wend.  244 
16  Wend.  609 

15  Wend.  264 
15  Wend.  378 

12  Wend.  257 
15  Wend.  414 

13  Wend.  669 
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XX 


CITATIONS. 


REVISED  LAWS  CITED. 


1  R  L  75   sec.  11 

leWend.   30 

1R*L.  450,  452... 

13  Wend  561 

1  R  L  78,  sec.  9    

.  13  Wend.  481  ;  15  Wend.  386 

1  R.  L.  450,  sec.  23  

12  Wend  537" 

1  R  L  78  sec   11 

15  Wend.  346 

1  R.  L.  451,  sec.  24. 

13  Wend  468 

1  R  L'  78  sees  12,  13 

.    14  Wend.  181 

1  R.  L.  454,  sees.  16,  19 

15  Wend  396 

1  R'  L'  79  sees.  12,  13 

..  14  Wend.  182 

1  R.  L.  454,  sec.  32 

12  Wend  537 

1  R  L  92 

12  Wend.  303 

1R.  L.  478  

12  Wend  673- 

1  R.  L  93  sec   6 

....  15  Wend.  620 

1  R.  L.  507 

15  Wend  613- 

1  R  L  95  sec.  12 

..  13  Wend.  631 

1  R.  L.  515  

15  Wend  560- 

1  R  L   112 

15  Wend.  151 

1R.  L.  518,  sec.  7... 

.  13  Wend.  661  ;  13  Wend  515 

1  R  L.  125             

15  Wend.  103 

1  R.  L.  519,  sec.  9  

15  Wend  362 

1  R  L    132 

..  16  Wend.  381 

1  R.  L.  520,  sec.  13 

15  Wend     67 

1  R  L   155  sec  1 

12  Wend.  498 

1  R.  L.  521 

14  Wend   254  •  15  Wend    69 

1  R.  L.  181               

15Wend.217 

1R.L.527  

12  Wend     72 

1  R  L   186,  sec.  5 

.  .  16  Wend.  572 

2R.  L.  126... 

12  Wend  307 

1  R  L  195  see   8 

16  Wend.  373 

2  R.  L.  270,  sec.  1 

16  Wend  678 

1  R  L  231,  sec   3 

14  Wend.   56 

R.  L.  275,  sec.  16 

13  Wend   433  •  14  Wend     55 

1  R  L  310,  sec.  11 

.  12  Wend.  275 

2  R.  L.  277,  sec.  22 

12  Wend  173. 

1  R.  L.  326,  sec.  6 

..  15  Wend.  583 

2R.  L.  277,  sec.  23.  .. 

16  Wend  678 

1  R  L  344,  sec.  5 

14  Wend.   69 

2  R.  L.  282,  sec.  36 

13  Wend  433 

1  R  L.  353,  sec.  12 

.  12  Wend.  210 

2  R.  L.  304,  sec.  2 

15  Wend  242. 

1  R.  L  363,  sec.  1 

..  13  Wend.  609 

2  R.  L.  381,  sec.  105. 

15  Wend  491 

1  R  L  366  sec  11 

15  Wend.  612 

2  R.  L.  382,  sec.  106 

12  Wend  221 

1  R.  L  387,  sec.  1 

12  Wend.  221  ;  14  Wend.   69 

2  R.  L.  396,  sec.  143 

15  Wend  491 

1  R.  L.  389,  sec.  6 

..  13  Wend.  403 

2  R.  L.  398,  sec  143 

12  Wend  221 

1  R  L  390  sec  7 

16  Wend.  670 

2  R.  L.  408,  sec.  177 

15  Wend  468 

1  R  L  396.  sec.  17 

15  Wend.  491 

2  R.  L.  408,  sec.  178 

15  Wend  468 

1  R  L.  416,  sec.  2 

..  15  Wend.  67,  74 

2  R.  L.  429,  sec.  212 

13  Wend  290> 

1  R  L  425  sec.  19 

13  Wend.  503 

2  R.  L.  429,  sec.  217 

13  Wend  290 

1  R  L  432 

16  Wend.   59 

2  R.  L.  437,  sec.  238 

14  Wend     89 

1  R  L.  440,  sec.  23 

..  15  Wend.  229 

2  R.  L.  460,  sec.  315 

14  Wend    89 

1  R  L.  441,  sec.  23 

12  Wend.  181 

2  R.  L.  507 

12  Wend  34T 

1R.  L.  446.  sec.  9... 

..  12  Wend.  382 

2  R.  L.  512,  sec.  9... 

..  13  Wend.  631 

REVISED   STATUTES    CITED. 


1R.  S.  42 13Wend.335 

1R.  S.  93,  sec.  12 15  Wend.  452 

1R.  S.  101,  sees.  9. 10, 11 12Wend.l09 

1R.  S.  116,  sec.  3 12  Wend.  482 

1  R.  S.  119,  sec.  21 12Wend.482 

1R.  S.  119,  sec.  24,  sub.  6 12  Wend.  482 

1  R.  S.  120,  sec.  26. 12  Wend.  482 

1  R.  S.  142,  sec.  23 12  Wend.  483 

1  R.  S.  235,  sees.  97,  98 13  Wend.  131 

1R.  S.  274,  sec.  1 15  Wend.  452 

1  R.  S.  276,  sec.  142 12  Wend.  398 

1R.  S.  276,  sec.  144 12  Wend.  398 

1  R.  S.  304,  sees.  28,  33 15  Wend.  452 

1  R.  S.  312,  sec.  3,  sub.  2 15  Wend.  452 

1R.  S.  337-342 13  Wend.  330,  335 

1R.  S.  364 13  Wend.  330,  335 

1R.  S.  378,  sec.  67 12  Wend.  482,  483 

1  R.  S.  379,  sec.  69 12  Wend.  482 

1  R.  S.  396,  sec.  37 15  Wend.  204 

1  R.  S.  397,  sec.  2 13  Wend.  630 

1R.  S.  398,  sec.  3 13  Wend.  631 

1  R.  S.  398,  sec.  4 13  Wend.  631 

1  R.  S.  399,  400,  sec.  82,  2d  ed 16  Wend.  553 

1  R.  S.  399-401,  2d  ed 16  Wend.  551 

1  R.  S.  414,  sec.  1 12  Wend.  391 

1R.  S.423 15  Wend.  264 

1R.  S.440 15  Wend.  264 

1  R.  S.  452,  sees.  3,  7 13  Wend.  476,  478 

1R.  S.  481,  sec.  75,  sub.  8, 14 13  Wend.  632 

1  R.  S.484,  sec.  88 13  Wend.  631;  16  Wend.  609 

1R.  S.  486....: 13  Wend.  335 

1R.  S.  497,  498. 13  Wend.  335 

1R.  S.498 13  Wend.  335 

1R.  S.  505,  sec.  19 12  Wend.  392 

1  R.  S.  505,  sec.  32 12  Wend.  392 

1R.  S.  505,  sec.  35 12  Wend.  392 

1  R.  S.  505,  sec.  38 12  Wend.  392 

1  R.  S.  514,  sees.  57,  61 13  Wend.  433 

1  R.  S.  515,  sec.  69 16  Wend.  521 

1R.  S.518,  sees.  84,  89 13  Wend.  433 

1R.S.519,  sec.  89 13  Wend.  434 

1  R.  S.  548,  sec.  87 13  Wend.  435 

1R.  S.  587,  sec.  17 15  Wend.  269 

1R.  S.  587,  sec.  40 ..  15  Wend.  269 

1  R.  S.  587,  sees.  45,  46 15  Wend.  269 

1R.  S.  587,  sec.  47... 15  Wend.  268 

1R.  S.  589,  sec.  1 13  Wend.  Ill 

1  R.  S.  616,  617,  618.. .    14  Wend.    75 

1R.S.  617... 13  Wend.  335 

1  R.  S.  617,  sec.  16 .  13  Wend.  335 

1  R.  S.  630,  sec.  66 15  Wend.  217 

1  R.  S.  643,  sec.  8 13  Wend.  599 

1  R.  S.  643,  sec.  9 13  Wend.  599 

1  R.  S.  643,  sees.  18,  19 13  Wend.  599 

1R.  8.644.  sec.  11 13  Wend.  599 

1  R.  S.  647,  sec.  27 ..  12  Wend.  275 

1  R.  S.  649,  sec.  37 12  Wend.  275 

30 


1R.  S.  660,  sees.  1,  2 .• 12  Wend.  384 

1  R.  S.  676,  sec.  71 13  Wend.  429 

1R.  S.  677 13  Wend.  342 

1  R.  S.  680 15  Wend.  217,  261 

1  R.  S.  680,  sec.  19 15  Wend.  217 

1  R.  S.  708,  sec.  2 14  Wend.  362 

1R.  S.  717 16  Wend.  203 

1  R.  S.  718,  sec.  5 15  Wend.  633 

1  R.  S.  720 16  Wend.  622 

1R.  S.  721 16  Wend.  147 

1  R.  S.  723,  sec.  14 16  Wend.  136 

1  R.  S.  823,  sec.  15 16  Wend.  123,  221 

1  R.  S.  723,  sees.  15, 16, 17 13  Wend.  441 

1R.  S.  723,  sec.  23. 16  Wend.  207 

1  R.  S.  725,  sec.  32 16  Wend.  228 

1  R.  S.  725,  sec.  36 ..  16  Wend.  266 

1R.  S.  726,  sec.  37,  sub.  2 16  Wend.  271 

1  R.  S.  726,  sees.  37,  38 16  Wend.  211 

1  R.  S.  726,  sec.  47 ..  16  Wend.  134 

1  R.  S.  727,  sec.  45 ..  14  Wend.  351 

1  R.  S.  727,  sec.  47 14  Wend.  179;  16  Wend.  324 

1  R.  S.  727,  sec.  55 14  Wend.  352 

1R.  S.  728,  sec.  55 16  Wend.  255- 

1R.  S.  727.  731 14  Wend.  179 

1  R.  S.  728,  sees.  51,  63 15  Wend.  649* 

1  R.  S.  729,  sec.  58... * 16  Wend.  331 

1  R.  S.  729,  sec.  60 ..16Wend.261 

1R.  S.  729,  sec.  104...... 16  Wend.  261 

1  R.  S.  730,  sees.  63,  65. 16  Wend.  206,  262 

1  R.  S.  730,  sec.  67 14  Wend.  182:  16  Wend.  217 

1R.  8.732,  sec.  78 16  Wend.  328 

1  R.  S.  734,  sec.  94 14  Wend.  361 

1  R.  S.  738,  sec.  139 15  Wend.  220 

1R.  S.  738 16  Wend.  147 

1  R.  S.  740,  sec.  2 12  Wend.    66 

1  R.  S.  741,  742,  sees.  11, 12, 13, 14 .13  Wend.  556 

1  R.  S.  746,  sees.  12, 13, 14..  12  Wend.  198 ;  15  Wend.  369 

1  R.  S.  747,  sec.  18 15  Wend.  228 

1  R.  S.  747,  sec.  23 13  Wend.  609 

1  R.  S.  748,  sec.  2 14  Wend.  308  ;  16  Wend.  327 

1  R.  S.  750,  sec.  8 12  Wend.    72 

1  R.  S.  758,  sec.  9 13  Wend.  542 

1  R.  S.  760,  sec.  5.  2d  ed. 16  Wend.  578 

1  R.  S.  761,  sec.  8,  2d  ed. - .  .16  Wend.  578 

1  R.  S.  762,  sec.  36 14Wend.   40 

1  R.  S.  768,  sees.  6-9 .  12  Wend.  598 

4R.  8.773,  sec.  !..._ 16  Wend.  208 

1  R.  S.  773,  sec.  3 16  Wend.  211 

2  R.  S.  12,  sec.  62 ..  15  Wend.  373 

2R.  S.  13,  sec.  68 15  Wend.  373 

2  R.  S.  15,  sec.  3 ..  15  Wend.  251 

2R.  S.  15,  sec.  6,  sub.  1 15  Wend.  251 

2R.  S.  15,  sec.  41 ..  15  Wend.  251 

2R.  S.  15,  sec.  45 15  Wend.  251 

2R.  S.  21,  sec.  28 ..  16  Wend.  261 

2R.  S.  27,  sec.  19 16  Wend.  261 

2R.  S.  57,  sec.  5 13  Wend.  582 


CITATIONS. 


xxi 


2  R.  8.71,  sec.  16 16Wend.580 

2  R.  S.  73,  sec.  23 14  Wend.   49 

2  R.  S.  75,  sec.  29 15  Wend.  361 

2R.  S.  76,  sees.  38,40 16  Wend.  580 

2  R.  S.  84,  85,  sees.  15,  16, 17, 18 14  Wend.    49 

2  R.  S.   87,  sec.28 12  Wend.  543 

2R.  S.  88.  sec.  31-41 13  Wend.  270 

2R.  S.  88,  sec.  32 12  Wend.  543 

2  R  S.  8«,  sec.  36 . 13  Wend.  455 

2  R.  S.  88,  sec.  37 13  Wend.  455 

2  R.  S.  89,  sec.  38 13  Wend.   39 

2  R.  S.  90 13  Wend.  457 

2R.  S.  90,  sec.  41 12  Wend.  195,  354 

2R.  S.  92,  sees.  52,  53 

12  Wend.  493 ;  13  Wend.  270 ;  14  Wend.   49 

2R.  S.95,  sec.  70 13  Wend.  270 

2R.  S  95,  sees.  71,  72_ 12  Wend.  493 

2  R.  S.  105 13  Wend.  468,  472 

2R- S.  105,  sees.  29,  30,  31 13  Wend.  468 

2  R.  S.  109,  sec.  55 15  Wend  612 

2  R.  S.  110.  Ill,  sees.  61, 62,  63,  64,  65. .  13  Wend.  468,  470 

2R.  S.  116,  sec.  18 12  Wend.  493 

2R.  S.  117,  sec.  10 12  Wend.  482 

2R.  S.  117,  sec.  24 14  Wend.   49 

2R.  S.  120,  sec.  30 13  Wend.  450 

2  R.  S.  134,  sees.  6,  7_.  14  Wend.  181, 182 ;  15  Wend.  405 

2  R.  S.  134,  sec.  8 15  Wend.  405 

2R.  S.  1*5,  sec.  2,  sub.  1 13  Wend.  308 

2R.  S.  135,  sec.  2 15  Wend.  336 

2  R.  S.  135,  sec.  2,  sub.  2. .  14  Wend.  247  ;  15  Wend.  347 

2R.  S.  135.  sec.  8 13  Wend.  121 

2  R.  S.  135,  sees.  8, 9 16  Wend.   30 

2  R.  S.  136... 12  Wend.  551 ;  15  Wend.  630 

2R.  S.  136,  sec.  3 13  Wend.  430;  15  Wend.  222 

2  R.  S.  13H,  sec.  5...  15  Wend.  213:  16  Wend.  527,  530 

2  R.  S.  137,  sec.  4 15  Wend.  214;  16  Wend.  530 

2R.  S.  145,  sec.  42,  sub.  2 14  Wend.  642 

2  R.  S.  145,  sec.  42,  art.  3,  tit.  1,  ch.  8...  14  Wend.  647 

2R.  S.  162,  sees.  27,  28 16  Wend.  565 

2  R.  8.^06,  art.  3- -  16  Wend.  382 

2R.  S.T67,  sec.  27 - 13  Wend.  239 

2R.  S.  173,  sec.  38 16  Wend.  260 

2R.  S.  175 14  Wend.  616 

2R.  S.  177,  sees.  59-62 14  Wend.  670 

2R.  S.  177,  sec.  64 14  Wend.  670 

2R.  S.  178,  sec.  61 14  Wend.  666 

2R.  S.  178,  sec.  64 14  Wend.  666 

2R.  S.  181,  sees.  91,  92,  93 14  Wend.  544,  670 

2R.  S.  183,  sec.  104 14  Wend.  544 

2R.  S.  194 15  Wend.  445 

2  R.  S.  210, 
2  R.  S.  220, 
2  R.  S.  224, 
2  R.  S.  225, 
2  R.  S.  225, 
2  R.  S.  226, 
2  R.  S.  227, 
2  R.  S.  228, 
2  R.  S.  228, 
2  R.  S.  228, 
2  R.  S.  228, 
2  R.  S.  228, 
2  R.  S.  228, 
2R.  S.  230. 
2  R.  S.  230, 
2  R.  S.  231, 
2  R.  S.  231, 
2  R.  S.  233, 
2  R.  S.  233, 
2  R.  S.  233, 
2  R.  S.  234, 
2  R.  S.  234, 
2  R.  S.  234, 


2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  8. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 
2R.  S. 


234, 
234, 
235, 
2:55, 
236, 

m 

236, 
237, 
237, 
238. 
246, 
247, 
251, 
:.'.-.:(, 
255, 
255, 
255, 
256, 
257, 
259, 
259, 
260, 


sec.  16 13  Wend.  279 

221,  222,  223,  sees.  1,  6,  9 14  Wend.   49 

sec.  1 15  Wend.  491 

sec.2 12  Wend.  140 

sec.3 12  Wend.  140 

sec.  4,  sub.,4 14  Wend.   69 

sec.  13 15  Wend.  655 ;  16  Wend.   35 

sec.  13, 17 -..-  16  Wend.   36 

sec.  17 15  Wend.  654 

sec.  17,sub.  1 14  Wend.  187 

sec.  17,  sub.  2 15  Wend.  655 

sec.  17,  sub.  4 13  Wend.   48 

sec.  19 13Wend.   48 

14  Wend.  238 

sec.  26 15Wend.462 

sec.  31 12  Wend.  565 

sec.  32 ..  12Wend.565 

sec.  45 15  Wend.  653 

sec.  46._..  ..  12  Wend.  153 

sec.  47 12  Wend.  152 

sec.  48 13  Wend.  284,517 

sec.  50 15  Wend.  560 

sec.  50,  sub.  3... 

_.  13  Wend.  279;  16  Wend.  584 

sec.  50,  sub.  5 13  Wend.  340 

sec.  50,  sub.  7 14  Wend.  163 

sec.  51 13Wend.403 

sec.  54 14  Wend.  69,  70 

sec.  57 13  Wend.  279 

sec.  58.  sub.  5... 16  Wend.  584 

sec.  59 •_ 15  Wend.  240 

sec.  57,  2d  ed 16  Wend.  55* 

sec.  64 ..  12Wend.208 

15  Wend.  558 

sec.  119 ..  12Wend.l53 

sees.  122,  123_ 14  Wend.  223 

sec.  145 12  Wend.  146 

sec.  159 13  Wend.  266 

sec.  170 13  Wend.  282 

sec.  171 12  Wend.  264 

sec.  172 12Wend.264 

see.  176 13  Wend.  516 

sec.  180 12  Wend.  267 

sec.  191 12  Wend.  264 

sec.  193 12  Wend.  585 

sec.  194,  sub.  2. . .  . .  15  Wend.  670 


2R.  S.  260,  sec.  195 15  Wend.  670 

2  R.  S.  262,  sec.  214 12  Wend.  585;  15  Wend.  670 

2  R.  S.  262,  sec.  217 12  Wend.  585 

2R.  S.  262,  sec.  218 12  Wend.  585 

2  R.  S.  267,  sec.  233 14  Wend.  230 

2R.  S.  269,  sec.  245 15  Wend.  559 

2R.S.270,  sec.  248 15  Wend.  238 

2  R.  S.  273,  sec.  271 16  Wend.  565 

2R.  S.  281,  sec.  32.. _ 12  Wend.  109 

2R.  S.  282,  sees.  35,  37 13  Wend.  279 

2R.  S.  284,  sec.  49 12  Wend.  195 

2R.  S.  285,  sec.  48 _ 16  Wend.  658 

2R.  S.  286,  sec.  59 16  Wend.  59 

2R.S.288,  sees.  71,  72 12  Wend.  144 

2R.  S.  292 - 15  Wend.  220 

2R.  S.  293,  sees.  5,  7,  8 15  Wend.  599 

2R.  S.  293,  sec.  7 16  Wend.  316 

2  R.  S.  202,  sec.  294,  2d  ed 16  Wend.  565 

2  R.  S.  295,  sec.  18 13  Wend.  40 

2  R.  S.  295,  sec.  22 13  Wend.  40 

2R.  S.296,  sec.  23 13  Wend.  38 

2R.  S.  298,  sec.  34 13  Wend.  269 

2R.  S.  299,  2d.  ed 16  Wend.  613 

2R.  S.  299,  sec.  36 16  Wend.  574 

2R.  S.  300,  sec.  45 

14  Wend.  653  ;  15  Wend.  599  ;  16  Wend.  574 

2R.  S.301 16  Wend.  440 

2R.  S.  801,  sec.  46 14  Wend.  191 

2  R.  S.301,  sec.  480 12  Wend.  491 

2R.  S.  303-312 12  Wend.  259 

2R.  S.  303,  sec.  1 15  Wend.  601 

2R.  S.  303,  sees.  17-20 15  Wend.  602 

2  R.  S.  304,  sec.  4 12  Wend.  561 

2R.  S.  304.  sec.  9 12  Wend.  171 

2  R.  S.  304,  sec.  10 12  Wend.  563;  15  Wend.  411 

2R.  S.  304,  sec.  14 12  Wend.  559 

2R.  S.  305,  sec.  15 12  Wend.  181 

2R.  S.  307,  sec.  30 12  Wend.  171 

2R.  S.  307,  sec.  30,  sub.  6 15  Wend.  411 

2  R.  S.  312,  sec.  57 13  Wend.  486;  15  Wend.  254 

2R.  S.  314,  sec.  14 12  Wend.  260 

2R.  S.  320,  sec.  19 15  Wend.  342 

2R.  S.  331,  sec.  23 15  Wend.  343 

2R.  S.  334,  sec.  1 12  Wend.  71 

2R.  S.347,  sec.  1 12  Wend.  10 

2R.  S.  350,  sees.  22,  23 12  Wend.  210 

2R,  S.  353,  sees.  12, 13 12  Wend.  141 

2  R.  S.  353,  sec.  14....  12  Wend.  287;  13  Wend.  37,  266 

2R.  S.  a53,  sec.  15. 12  Wend.  287,  498 

2R.S.354 15  Wend.  59 

2R.  S.  354,  sec.  18 16  Wend.  662 

2R.  S.  354,  sec.  18,  sub.  3 15  Wend.  61,  560 

2R.  S.  355,  sec.  21 12  Wend.  141 

2R.  S.356,  sec.  27 _ 12  Wend.  250,  498 

2R.  S.  366,  sees.  18,19 12  Wend.  580 

2R.  S.  368,  sec.  34 13  Wend.  229 

2  R.  S.  368,  sec.  &5 13  Wend.  229 

2R.  S.  368,  sec.  37 _ 13  Wend.  229 

2R.  S.  368,  sec.  38 13  Wend.  229 

2R.  S.  370,  sec.  46 15  Wend.  251 

2R.  S.377 15  Wend.  69 

2  R.  S.  377,  sees.  1,  2,  3,  4.  14  Wend.  223 ,  15  Wend.  67 

2R.  S.  378,  sec.  1 12  Wend.  141 

2  R.  S.  378,  sec.  5.. 15  Wend.  514 

2R.S.384 16  Wend.  480 

2R.  S.  384,  sec.  43 12  Wend.  198 

2R.  S.  386.  sees.  1,2,  3,  4 

12Wend.245;  15Wend.361;  16  Wend.  52 

2R.  S.  389,  sec.  7 12  Wend.  194 

2  R.  S.  391,  art.  1.  5 15  Wend.  165;  16  Wend.  602 

2  R.  S.  396,  sec.  23 14  Wend.  628 

2R.  S.  398,  399 12  Wend.  109 

2  R.  S.  399,  sec.  39 16  Wend.  603 

2  R.  S.  400,  sec.  43...  12  Wend.  149 ;  15  Wend.  185, 187 

2R.  S.405 14  Wend.  628 

2R.  S.  406,  sec.  72 13  Wend.  324 

2R.  S.  406,  sec.  73 14  Wend.  641 

2R.  S.  406,  sees.  75,  76 12  Wend.  174 

2R.  S.  406,  sees.  77,  78  

...13  Wend.  529 :  14  Wend.  199 ;  15  Wend.  359,  519 
2  R.  S.  406,  407,  sec.  79...  12  Wend.  577 ;  15  Wend.  673 

2R.  8.  413,  sec.  26 12  Wend.  257 

2  R.  8.422,  sees.  73-80 ._ 15  Wend.  584 

2R.  8.424,  425 14  Wend.  230 

2  R.  S.  424,  sec.  3 15  Wend.  301 

2R.  8.424,  sec.  7.  sub.  7 16  Wend.  49 

2  R.  S.  437,  sec.  63 13  Wend.  503 

2R.  S.  438,  art.  5 _._ 13  Wend.  504 

2R.  8.438.  sees.  67,68 12  Wend.  277 

2R.  S.  439,  sec.  71 12  Wend.  277 

2R.  8.440,  sec.  77 13  Wend.  451 

2  R.  8.446,  sec.  2. 12  Wend.  191 

2R.  8.446,  sec.  8 15  Wend.  67 

2R.  8.448,  sec.  8 13  Wend.  269 

2R.  8.474,  sec.  98 13  Wend.  272 

2  R.  S.  474,  sees.  102, 103 14Wend.  73 
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2  R.  S.  475.  sec.  105 14  Wend.    74 

2  R.  8.  476,  sec.  1 13  Wend.  451 

2R.  8.480,  sec.  1 12  Wend.  149  ;  15  Wend.  186 

2R.  S.  483,  sec.  8 12  Wend.  146;  13  Wend.   50 

2R.  8.482.  sees.  10,  11 15  Wend.  186 

2R.  8.482,  sec.  13 12  Wend.  149 

2R.  8.488  12Wend.238 

2R.  8.491,  sec.  17 1  a  Wend.  138 

2R.  8.501,  sec.  3 15  Wend.  622 

2  R.  S.  501,  sees.  8,  9 13  Wend.  591 ;  15  Wend.  369 

2R.  S.505,  sec.  30 15  Wend.  229 

2  R.  8.505,  sees.  78,  79 16  Wend,  3g2 

2  R.  S.  511,  513.  sec.  28....  13  Wend.  31 ;  15  Wend.  668 

2R.  8.512,  sec.  28 15  Wend.  228 

2R.  8.513,  sec.  28,  sub.2 14  Wend.  175 

2R.  S.513.  sec.  28,  sub.  4 13  Wend.   31 

2R.  8.516,  sec.  49 13  Wend.  340 

2  R.  S.  522,  sec.  1 12  Wend.  32;  13  Wend.  572 

2R.  8.522,  sec.  4 13  Wend.  630 

2R.  S.  523,  sec.  6 13  Wend.  498 

2R.  8.523.  sec.  7 12  Wend.  195 

2  R.  S.  525,  sec.  13-18....  13  Wend.  256 ;  15  Wend.  620 

2  R.  S.  528,  sec.  29 - 12  Wend.   33 

2R.  8.528,  sec.  39 15  Wend.  326 

2R.  8.528,  sec.  44 15  Wend.  326 

2R.  8.529,  sec.  44 12  Wend.  33,  286 

2  R.  S.  530,  sec.  48 12  Wend.   38 

2R.  8.531,  sees.  53,  54.  55 

..  12  Wend.  134,  286 ;  13  Wend.  498.  499 

2R.  8.533,  sec.  64 12  Wend.  122 

2R.  S.  535,  sec.  1,  sub.  5 15  Wend.  609 

2R.  8.538,  sec.  21 15  Wend.  609 

2  R.  8.538,  sec.  25 15  Wend.  609 

2R.  8.541 15  Wend.  103 

2R.  8.541,  sec.  13 - 15  Wend.  104 

2R.  8.542,  sec.  8 15  Wend.  104 

2R.  S.  542,  sees.  10, 11 - 13  Wend.  159 

2R.  S.  552,  sec.  11 12  Wend.  195 

2R.  8.553,  sees.  20,22 13  Wend.  394 

2R.  8.553,  sec.  23 13  Wend.  394 

2  R.  8.555,  sees.  28,  29 13  Wend.  631 

2R.  8.560,  sec.  6 12  Wend.  325 

2R.  8.560,  sec.  6-19 12  Wend.  315 

2R.  8,561,  sec.  12 12  Wend.  326 

2R.  8.563 12  Wend.  230 

2R.  8.563,  sec.  22,  sub.  2 12  Wend.  233 

2R.  8.563,  sec.  23.. 12  Wend.  231 

2R.  8.569 12  Wend.  231 

2R.  S.  569,  sec.  46...  14  Wend.   51 

2R.  S.  581,  sec.  28 16  Wend.  656 

2R.  8.581,  sec.  28,  sub.  3 15  Wend.  128 

2R.  8.583,  sec.  39 15  Wend.  128 

2  R.  8.585,  sees.  48.  49 15  Wend.  128 

2R.  8.585,  sec.  50 12  Wend.  278 

2R.  8.586,  sec.  55 13  Wend.  131 

2R.  8.289,  90,91,601,602 12  Wend.  186 

2R.  S.  592,  sec.  13 12  Wend.  186 

2R.  8.599,  sec.  49 _ 13  Wend.  288 

2R.  8.605,  sec.  78 14  Wend.  543 


2R.  8.605,  sec.  79 14  Wend.  543 

2R.  8.613,  sec.  3 12  Wend.  189 

2R.  8.613,  sec.  3,  sub.  3 15  Wend.  339 

2R.  8.614,  sees.  8,  9,  16 J 2  Wend.  214 

2R.  8.614,  sec.  9 14  Wend.   69 

2  R.  8.  614,  uec.  12 12  Wend.   38 

2R.  8.615,  sees.  8,  9 12  Wend.  189 

2R.  8.615.  sec.  16 12  Wend.  189,  289 

2R.  8.616,  sec.  18 12  Wend.  236 

2  R.  S.  617,  sec.  24 12  Wend.  288;  13  Wend.  38,  71 

2R.  8.617,  sec.  26 12  Wend.  114,  288 

2R.  8.618,  sec.  31. 13  Wend.  577 

2.R.  8.650,  sec.  5.. 15  Wend.  46,  49 

2'R.  8.653,  sec.  8 13  Wend.  395 

1R.  8.657,  sec.  5.  sub.  2 13  Wend.  176 

2R.  8.657;  sec.  9 15  Wend.  160 

2R.  8.657,  sec.  10 15  Wend.  160 

2R.  S.  661,  sec.  9 13  Wend.  176 

2R.  8.666,  sec.  2 15  Wend.  161 

2R.  8.667,  sec.  4 15  Wend.  163 

2R.  8.667,  sec.  5. 15  Wend.  328 

2R.  8.677,  sec.  53 

..  13  Wend.  318 ;  14  Wend.  571 ;  15  Wend.  231,  279 
2  R.  S.  678,  sec.  59..  ..15  Wend.152,  583 ;  16  Wend.   57 

2  R.  S.  680,  sec.  71 12  Wend.   77 

2R.  8.691,  sec.  8 14  Wend.    15 

2R.  8.697,  sec.  40 15  Wend.  269 

2H.  8.698,  sec.  3 15  Wend.  231 

2R.  S.  702,  sec.  30 14  Wend.   36 

2R.  8.708,  709 12  Wend.  347 

2R.  8.708,  sec.  16 15  Wend.  421 

2R.  8.709,  sec.  19 15  Wend.  421 

2  R.  S.  709,  710,  sees.  25,29 15  Wend.  281 

2R.  8.718,  sec.  44 12  Wend.  347 

2  R.  S.  723.  sec.  15 14  Wend.  356 

2R.  8.726,  sec.  42 14  Wend.   14 

2R.  8.728,  sec.  32 12  Wend.  431 

2  R.  S.  728,  sec.  52,  sub.  1,  3,  4 15  Wend.  280 

2R.  8.729,  sec.  60 14  Wend.  353 

2R.  8.729,  sec.  70 14  "Wjjtod.  453 

2R.  8.729.  sec.  71 14  Wend.  353 

2R.  8.730,  sec.  63 14  Wend.  353,  354 

2R.  8.734,  sec.  12 13  Wend.  353 

2R.  8.536 __ 15  Wend.  584 

2  R.  S.  736,  sees.  21-27...  14  Wend.  554 ;  15  Wend.  584 

2R.  8.746,  sec.  31 14  Wend.   35 

2R.  8.750,  sec.  4 ..  12  Wend.  238 

2R.  8.767,  sec.  53 14  Wend.   36 

2  R.  S.  778,  sec.  11 14  Wend.  621 ;  15  Wend.  621 

2R.  8.779.. 14  Wend.    75 

3R.  S.  134,  135 13  Wend.  482 

3R.  8.135,  sec.  1,  sub.  2 12  Wend.  521 

3R.  S.  app.  158,  sec.  58. 13  Wend.  176 

3R.  S'292,  sec.l 16  Wend.  606 

3R.  8.304. 13  Wend.  475 

3R.  8.341.  342..^ 13  Wend.  459 

3R.  8.341-345...?. 16  Wend.  620 

3  R.  S.  810...  . .  15  Wend.  257 


2  U.  S.  Laws,  p.  165. 


LA  WS  OF  U.  S.  CITED. 
..  12  Wend.  322  |  2  U.  S.  Laws,  301. 


14  Wend.   78 


CONSTITUTION  OF  NEW  YORK  CITED. 


Art.l,  sec.  3 13  Wend.  332 

Art.  5,  sec.  2 15  Wend.  278 

Art.  7,  sec.  7 15  Wend.  278 


Art.  7,  sec.  8 13  Wend.  478 

Art.  7,  sec.  9 13  Wend.  332 


CONSTITUTION  OF  U.  S.  CITED. 


Art.  1,  sec.  8,  sub.  3 15  Wend.  131 

Art.  1.  sec.  8,  sub.  17 14  Wend.  526 

Art.  3,  sec.  2,  sub.  2.. 12  Wend.  320 
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Art.  4.  sec.  2 12Wend.322 

Art.  4,  sec.  2.  sub.  3 12  Wend.  314 

Art.  6,  sub.  2 ..  12  Wend.  317 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  NEW  YORK, 

IN 
MAY  TERM,  1834,  IN  THE  FIFTY-EIGHTH  YEAR  OF  OUR  INDEPENDENCE. 


9*]    *SMITH  v.  FOWLE  &  DUNHAM. 

Suit  Commenced  by  Filing  and  Service  of  Decla- 
ration— Pleading — Record  of  Judgment  must 
Show  Jurisdiction. 

Where  a  suit  is  commenced  by  the  filing  and  serv- 
ice of  a  declaration,  it  is  not  proper  to  allege  the 
defendant  to  be  in  custody,  etc. ;  but  if  such  allega- 
tion be  made,  it  is  not  cause  of  demurrer. 

Nor  is  it  necessary  to  allege  that  the  declaration  is 
filed  according  to  the  statute,  though  it  is  well  to 
commence  a  declaration  in  that  form. 

Nor  need  it  be  alleged  that  the  defendant  is  a  resi- 
dent of  the  State :  any  person  found  within  the  ju- 
risdiction of  the  court  being  liable  to  be  proceeded 
against  under  this  statute. 

in  the  record  of  judgment,  however,  it  must  ap- 
pear that  the  court  had  jurisdiction  of  the  cause, 
either  by  the  actual  appearance  of  the  defendant, 
or  by  proper  suggestions,  showing  a  compliance 
with  the  statute  in  the  commencement  of  the  suit. 

Citations-3  R.  8.,  347,  sec.  1 ;  Graham  Pr.,  160, 165; 
1  Chit.,  285,  289. 

THIS  was  a  motion  for  judgment  for  the 
frivolousness  of  a  demurrer  to  the  plaint- 
iff's declaration,  the  commencement  of  which 
was  thus:  "  J.  T.  S.,  the  plaintiff  in  this  suit, 
1O*]  by  R.  L.,  *his  attorney,  complains  of 
G.  M.  P.  and  A.  C.  D.  defendants,  in  custody, 
etc.  according  to  the  statute,  of  a  plea  of  tres- 
pass on  the  case  on  promises,  for  that  where- 
as," etc.  The  defendants  demurred  and  as- 
signed several  special  causes;  the  substance  of 
which  is,  that  the  plaintiff  has  not  stated  in  his 
declaration  that  the  suit  was  commenced  by 
filing  a  declaration  and  entering  a  rule  to  plead 
according  to  the  statute,  but  has  alleged  that 
the  defendants  are  in  custody,  etc. 

By  the  Court,  Savage,  Ch.  J.  By  the  Re- 
vised Statutes,  2  R.  S.,  247,  sec.  1,  personal 
actions  against  individuals  not  privileged  from 
arrest  may  be  commenced  in  two  ways:  1.  By 
the  issuing  and  service  of  a  capias  ad  respon- 
dendum.  2.  By  filing  in  the  clerk's  office  a 
declaration,  entering  a  rule  to  plead,  and  serv- 
ing a  copy  of  such  declaration  and  notice  of 
such  rule  personally  on  the  defendant.  This 
mode  may  be  adopted  against  any  person, 
whether  privileged  or  not.  This  is  all  which 
it  is  material  to  state  in  deciding  the  demurrer 
now  before  the  court. 
WEND.  12. 


The  plaintiff  is  to  file  a  declaration.  What 
is  a  declaration?  This  question  is  very  briefly 
and  properly  answered  by  Mr.  Graham,  in  his 
treatise  on  the  Practice  of  this  Court  (Grab. 
Pr.,  160),  thus:  "The  declaration  is  a  statement 
in  legal  form  of  the  plaintiff's  cause  of  action." 
It  consists  of  five  parts:  1.  The  title.  2.  The 
venue.  3.  The  commencement.  4.  The  state- 
ment of  the  cause  of  action.  5.  The  conclu- 
sion. The  commencement  comprises  the  par- 
ties, the  mode  in  which  the  defendant  has  been 
brought  into  court,  and  the  form  of  action.  Id. , 
165  ;  1  Chit.,  285.  Formerly  the  manner  in 
which  the  defendant  was  brought  into  court 
was  important  to  be  stated,  and  it  was  done  by 
alleging  that  the  defendant  was  arrested,  or 
served  with  process,  or  attached  or  summoned, 
as  the  *case  might  be;  and  when  the  dec-  [*1 1 
laration  stated  the  manner  incorrectly,  the  de- 
fendant could  not  demur  without  craving  oyer 
of  the  original,  and  setting  it  forth;  and  as  oyer 
cannot  now  be  obtained,  a  variance  in  this  re- 
spect is  no  longer  cause  of  demurrer.  A  refer- 
ence to  the  writ,  or  recital  of  it,  Mr.  Chitty  says, 
is  not  considered  any  part  of  the  declaration, 
consequently  a  mistake  therein  is  no  ground  of 
demurrer.  1  Chit.  PI.,  289.  Before  our  Re- 
vised Statutes,  process  was  necessary  to  the 
commencement  of  a  suit  in  personal  actions 
against  persons  not  already  in  contempla- 
tion of  law  in  court ;  the  officers  of  the 
court  are  supposed  to  be  always  in  court  ; 
but  every  other  person  was  to  be  brought 
into  court,  before  he  could  be  declared 
against.  The  Revised  Statutes  have  author- 
ized a  declaration  before  the  defendant  is 
brought  into  court,  and  that  the  defendant 
may  be  proceeded  against  upon  a  declaration 
without  process.  The  declaration  must  be 
filed,  a  rule  to  plead  entered,  and  a  copy  of  the 
declaration  must  be  served  personally  with  no- 
tice of  the  rule  to  plead  before  the  defendant 
can  be  said  to  be  in  court.  To  state  that  the 
defendant  is  in  court  when  the  plaintiff  thus 
files  his  declaration,  is  not  consistent  with  the 
truth,  and  should  be  omitted  ;  it  is,  however, 
no  cause  of  demurrer.  There  is  nothing  in  the 
declaration  in  this  case  to  show  that  the  de- 
fendant is  not  in  fact  in  custody,  etc.  I  cannot 
perceive  that  the  declaration  under  the  statute 

35 


11 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1834 


is  to  be  different  from  what  it  was  before  the 
statute,  except  in  the  particular  now  under  con- 
sideration. Formerly  a  plaintiff  could  not  file 
his  declaration  against  the  defendant  until  the 
latter  was  in  court.  Now  the  declaration  un- 
der the  statute  must  be  filed  before  the  defend- 
ant can  be  in  court.  It  is  manifest,  therefore, 
that  the  statement  of  the  defendant's  being  in 
court,  should  be  omitted. 

The  pleader  should  take  care,  however,  to 
show  in  his  record  that  the  court  had  jurisdic- 
tion of  the  person  of  the  defendant  before  judg- 
ment is  entered  against  him.  When  the  defend- 
ant appears,  the  fact  will  be  apparent  upon  the 
record;  and  when  judgment  is  entered  by  de- 
fault, the  record  should  show  the  jurisdiction 
of  the  court  by  a  compliance  with  the  direc 
tions  of  the  statute.  But  the  declaration  can- 
12*]  not  contain  *those  facts;  they  are  to  fol- 
low, not  precede  the  filing  of  the  declaration, 
and  cannot  be  contained  in  it.  The  demurrer 
is  frivolous. 

Judgment  for  plaintiff. l 

Overruled— 21  Wend.,  40,  45 ;  53  N.  Y.,  600. 
Cited  in— 17  Wend.,  488 ;  13  How.  Pr.,  46 ;  47  How. 
Pr.,  144. 

1.— During  this  same  May  Term,  the  court  decided 
on  demurrer  in  the  case  of  The  Ex'rs  of  Ardin  v. 
Sickles,  that  a  declaration  was  good,  although  it 
contained  no  averment  either  that  the  defendant 
was  in  custody,  etc.,  or  that  the  declaration  was  filed 
according  to  the  statute. 

In  July  Term,  1834,  the  same  question  arose  again 
in  the  case  of  Myers  v.  Hatfield,  in  which  the  court 
said  it  would  be  well  to  commence  the  declaration 
by  saying  A  B  complains  of  C  D,  according  to  the 
form  of  the  statute,  but  the  omission  of  a  reference 
to  the  statute  is  not  cause  of  demurrer. 

In  October  Term,  1834,  it  was.  objected  to  the  dec- 
laration in  the  cause  of  Knower  v.  Gary, which  pur- 
ported to  be  filed  according  to  the  statute,  that  it 
was  not  alleged  that  the  defendant  was  a  resident  of 
the  State,  and  it  was  insisted  on  demurrer  for  such 
omission  the  declaration  was  bad :  but  the  court 
held  that  the  allegation  was  unnecessary,  and  that 
any  person  found  within  the  jurisdiction  of  the 
court  may  be  served  with  the  copy  of  a  declaration 
filed  against  him,  whether  he  is  or  is  not  a  resident 
of  the  State. 


GOULD  v.  WEED. 

Action  for  Libel — Admissibility  of  Evidence  of 
Previous  Publications — Mitigation — Pleading 
— Plaintiffs  may  Abandon  all  but  One  Count 
— Practice. 

In  an  action  for  a  libel,  the  defendant  may  give  in 
evidence  previous  publications  by  the  plaintiff, 
where  their  admission  is  necessary  to  a  due  under- 
standing of  the  purport  and  object  of  the  publica- 
tion alleged  to  be  libelous,  or  where  their  tendency 
is  to  give  a  character  to  the  article  alleged  to  be  li- 
belous, by  softening  its  asperity  or  mitigating  its 
severity;  but  such  previous  publications  are  nol 
admissible  in  evidence  for  the  purpose  of  showing 
provocation,  unless  of  so  recent  a  date  as  to  afforc 
a  fair  presumption  that  the  article  alleged  to  be  li- 
belous was  published  under  the  impulse  of  passion 
excited  by  such  previous  publications ;  nor  are  they 
admissible  to  prove  the  plaintiff  a  common  libeler 
or  that  the  publication  complained  of  as  a  libel  was 
the  retort  of  severe  crimination. 

The  plaintiff  in  such  action,  where  the  declaration 
contains  several  counts,  may  on  the  trial  abandon 
all  the  counts  except  one,  and  may  even  restrict  his 


NOTE.— Libel  and  slander— Evidence  admissible  in 
mitigation.    Sne  Gilman  v.  Lowell,  8  Wend.,  573,not« 

See,  generally,  on  the  subject  of  libel  and  slander 
Skinner  ads.  Powers.  1  Wend.,  451,  note ;  Bullock  v 
Koon,  9  Cow.,  30,  note,  and  other  notes  there  cited 
Moody  v.  Baker,  5  Cow.,  351,  notes  cited :  Sewall  v 
Catlin,  3  Wend.,  291,  note. 
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jlaim  to  damages  to  a  portion  of  the  matter  alleged 
n  that  to  be  libelous :  and,  in  such  case.the  defend- 
ant is  not  allowed  to  justify  the  residue  of  the  pub- 
ication. 

Where  a  defendant  offers  in  evidence  previous 
publications  by  the  plaintiff,  and  on  objection  that 
:hey  are  irrelevant  and  inadmissible,  the  judge  pre- 
siding at  the  trial  may  in  his  discretion  require  that 
;he  publications,  instead  of  being  read  in  the  hear- 
ing of  the  jury,  be  submitted  to  his  perusal,  *to  [*13 
enable  him  to  determine  upon  their  admissibility  ; 
and  if  the  defendant  declines  to  submit  to  such  req- 
uisition, the  judge  may  reject  the  evidence. 

A  previous  publication,  if  otherwise  inadmissible, 
cannot  be  read  in  evidence  although  printed  as  a 
text  to  the  publication  alleged  to  be  libelous;  its 
juxtaposition  alone  does  not  entitle  the  defendant 
to  claim  its  reading.  • 

Citations— 7  Johns.,  120;  4  Wend.,  336;  7  Wend.,  560; 
1  Johns.,  286;  10  Johns.,  443;  1  Camp.,  351,  n. ;  3  Barn. 
&  CM  113 ;  1  By.  &  M.,  N.  P.,  422 ;  21  Com.  L.  R.,  393. 

THIS  was  an  action  for  a  libel,  tried  at  the 
Albany  Circuit  in  Sep.,  1831,  before  the 
Hon.   James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  declaration  contained  several  counts. 
The  third  count  stated,  byway  of  inducement, 
that  it  was  generally  reported,  suspected  and 
believed,  that  a  conspiracy  had  been  formed 
by  certain  wicked  and  evil  disposed  persons, 
being  members  of  the  fraternity  of  Free  Ma- 
sons, to  kidnap  one  William  Morgan,  and  that, 
pursuant  to  such  conspiracy.  Morgan  had  been 
kidnapped  and  carried  away  by  such  wicked 
and  evil  disposed  persons,  and  had  been  by 
them  murdered;  and  also  that  it  was  reported, 
suspected  and  believed,  that  some  of  the  per- 
sons concerned  in  such  kidnapping  had  es- 
caped from  punishment;  that  the  plaintiff  was 
a  member  of  the  fraternity  of  Free  Masons; 
that  Oct.  1,  1826,  a  public  meeting  was  held 
at  Rochester  for  the  purpose  of  taking  meas- 
ures to  detect  and  bring  to  justice  the  persons 
concerned  in  kidnapping  Morgan,  at  which 
meeting  divers  persons  and,  among  others,  the 
plaintiff,  were  appointed  a  committee,  denom- 
inated the  Morgan  Committee,  for  the  purposes 
above  expressed;  that  in  Aug.,  1829,  an  inquiry 
and  investigation  was  had  by  a  grand  jury  at 
Rochester,  in  the  County  of  Monroe,  upon  a 
complaint  preferred  before  such  jury  against 
Edward  Doyle  and  others  for  being  concerned 
in  kidnapping  Morgan;  and  that,  upon  such 
complaint,  the  plaintiff  was  sworn  and  exam- 
ined as  a  witness  of  and  concerning  the  sub- 
ject-matter of  such  complaint.  After  stating 
this  introductory  matter,  the  plaintiff  pro- 
ceeded in  his  count  to  charge  that  the  defend- 
ant,well  knowing  the  premises,  but  contriving, 
etc.,  Oct.  27,  1829,  wrote  and  published  a  libel 
containing,  amongst  other  things,  the  false, 
malicious,  defamatory  and  libelous  matter  fol- 
lowing— that  is  to  say:  "I  (meaning  the  de- 
fendant) shall  prove  that  while  he  (meaning 
the  plaintiff)  was  acting  or  pretending  to  act 
*upon  a  committee  appointed  by  the  good  [*1 4 
people  of  Monroe  County  to  investigate  the 
masonic  outrage,  he  furnished  money  to  en- 
able at  least  one  of  the  kindappers  to  escape 
from  justice.  I  (meaning  the  defendant)  shall 
then  prove  that  he  (meaning  the  plaintiff)  has 
deliberately  and  solemnly  sworn  that  he  utter- 
ly disapproved  of  the  whole  outrage,  and  that 
he  had  no  agency  in  it  before  or  after  its  com- 
mission; and  when  he  shall  have  been  fully 
exposed  to  this  community  as  a  perfidious 
man,  a  profligate  libeler,  and  a  shameless  hypo- 
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crite,  he  will  be  left  with  a  bitter  and  self-up- 
braiding spirit,  to  bewail  the  folly  and  false- 
hood that  led  him  to  cut  and  season  the  rod 
with  which  he  was  scourged."  The  defendant 
pleaded  the  general  issue,  and  attached  to  his 
plea  a  notice  of  special  matter  to  be  given  in 
evidence.  On  the  trial  of  the  cause,  the  plaint- 
iff produced  a  stipulation  in  writing,  entered 
into  by  the  attorneys  for  the  respective  parties, 
as  to  certain  admissions  of  the  respective  par- 
ties, to  be  given  or  offered  in  evidence,  subject 
to  all  legal  exceptions,  and  from  the  stipula- 
tion read  in  evidence  the  following  admissions, 
to  wit:  that  Oct,  27,  1829,  the  defendant  was 
one  of  the  editor?  and  publishers  of  a  news- 
paper, printed  in  the  Village  of  Rochester, 
called  the  "Anti-Masonic  Enquirer,"  and  pub- 
lished in  that  paper  an  article  composed  by 
him,  in  these  words:  "  The  controversy  be- 
tween Jacob  Gould  and.  myself  having  as- 
sumed a  judicial  character,  further  newspaper 
discussion  would  seem  to  have  been  unneces- 
sary, but  as  he  has  thought  property  to  make 
a  gratuitous  attack  upon  me,  I  may  be  permit- 
ted to  repel  it;  and  if,  in  doing  so,  I  should 
deal  plainly  with  him,  I  shall  be  held  acquit- 
ted by  this  whole  community  when  they  come 
to  know  Jacob  Gould  as  I  know  him.  I  do 
not  feel  called  upon  at  this  particular  time  to 
go  into  a  discussion  of  the  relative  respectabil- 
ity of  Mr.  Gould  and  myself,  or  to  inquire 
whether  he  or  I  spend  our  nights  most  repu- 
tably. But  I  do  promise,  if  my  life  is  spared 
long  enough  to  conduct  this  controversy  to  a 
result,  to  exhibit  Gould  to  the  world  in  an  at- 
titude so  unequivocally  infamous,  that  every 
virtuous  mind  will  turn  from  him  with  horror 
and  disgust.  I  have  instructed  my  counsel  to 
join  issue  with  Mr.  Gould,  and  to  prepare  the 
cause  for  trial  before  the  next  circuit.  My 
15*]  only  apprehension  is,  that  he  *will  cry, 
craven  and  shrink  from  the  tribunal  to  which 
he  has  appealed.  But  if  he  does,  he  shall  go 
with  a  mark  upon  him,  which  shall  forever 
attract  the  eye  of  contempt  and  the  finger  of 
scorn.  For  the  strict  truth  of  all  that  I  have 
said  about  Jacob  Gould,  I  am  ready  to  answer 
at  the  bar  of  public  opinion,  in  a  court  of  jus- 
tice, and  before  a  still  higher  tribunal,  where 
(however  well  falsehood  may  serve  us  here) 
neither  of  us  can  hope  to  conceal  the  truth. 

The  conversation  attributed  to  Mr. I  am 

prepared  to  prove  by  unimpeachable  testimony. 
I  learn  however  that  the  conversation  took 
place  on  the  9th  of  July,  and  not  in  June,  as 
was  stated  in  the  Enquirer  of  the  13th  inst. 

Whether  Mr. 's  denial  is  based  upon  that 

quibble  or  not,  I  am  unable  to  say.  I  shall 
prove  that  Mr.  Gould  paid  $50  towards  defray- 
ing the  expenses  of  Mrs.  Munro  and  Cron.  / 
shall  prove  that  while  he  was  acting  (or  pretending 
to  act)  upon  a  committee  appointed  by  the  people 
of  Monroe  County,  to  investigate  the  masonic  out- 
rage, he  furnished  money  to  enable,  at  least,  one 
of  the  kidnappers  to  escape  from  justice.  I  shall 
then  prove  that  he  has  deliberately  and  solemnly 
sworn  that  he  utterly  disapproved  of  the  whole 
outrage,  and  that  he  had  no  agency  in  it  before  or 
after  its  commission.  All  these  offenses  I  dis- 
tinctly charge  upon  Jacob  Gould,  and  am  pre- 
pared to  prove  them  to  the  satisfaction  of  any 
impartial  court  and  jury.  I  am  acting  with  a 
clear  and  full  view  of  the  consequences  which 
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must  flow  from  this  investigation.  J  know  the 
issue  will  fix  indelible  disgrace  upon  one  of  us, 

and  I  am  ready  to  abide  that  issue.     Mr. 

is  Jacob  Gould's  successor  in  the  office  of 
grand  scribe.  His  business  last  summer  was 
to  furnish  relief  to  Bruce,  Whitney  and  the 
family  of  Col.  King.  Jacob  Gould  was  appoint- 
ed grand  scribe  because  he  resided  at  the  head- 
quarters of  the  conspiracy,  and  was  presumed 
to  know  how  and  when  the  'ostensible'  chari- 
ties of  the  institution  should  be  dispensed. 
Money  was  placed  at  his  disposal.  The  same 

duties  which   Mr. ,  as  the  present  grand 

scribe,  came  west  to  discharge  last  summer, 
devolved  upon  Jacob  Gould  when  he  filled 
the  same  office.  Those  duties  he  did  dis- 
charge; and  so  he  reported  to  the  grand  chap- 
ter at  the  session  in  February,  1828.  The  in- 
quiry of  Mr. as  to  the  disnosition  which 

his  predecessor  made  of  the  funds  was  *a  [*16 
perfectly  natural  one.  Jacob  Gould  will  deep- 
ly lament  the  infatuation  which  prompted  him 
to  fasten  this  quarrel  upon  me.  He  knows  and 
confessed  that  I  stated  things  truly  as  I  heard 
them.  He  told  me  that  they  came  from  men 
who  were  offended  with  him,  because  he  re- 
fused to  pay  money  for  such  purposes.  But, 
upon  reflection,  he  saw  that  he  must  propitiate 
the  fraternity,  or  exposure  and  ruin  would  be 
inevitable.  This  could  be  done  in  no  way  so 
well  as  by  assailing  me.  There  is,  however,  a 
point  beyond  which  endurance  ceases  to  be  a 
virtue.  Jacob  Gould  has  gone  beyond  this 
point,  and  it  is  due  more  to  the  good  and  just 
cause  with  which  I  am  connected  than  to  my- 
self, to  make  an  example  of  him;  and  when  he 
shall  have  been  fully  exposed  to  this  commu- 
nity as  a  perfidious  man,  a  profligate  libeler, 
and  a  shameless  hypocrite,  he  will  be  left  with 
a  bitter  and  self-  upbraiding  spirit,  to  bewail 
the  folly  and  falsehood  that  led  him  to  cut  and 
season  the  rod  with  which  he  was  scourged. 
THURLOW  WEED."  He  also  read  an  admis- 
sion that,  at  a  public  meeting  of  the  citizens  of 
Monroe  Co.,  held  on  or  about  Dec.  14, 1826,  at 
Rochester,  the  plaintiff  was  present  and  was 
appointed  a  member  of  the  Morgan  Committee, 
to  detect  and  bring  to  justice  the  persons  con- 
cerned in  the  kidnapping  of  Morgan.  The  de- 
fendant admitted,  on  the  trial,  that  the  paper 
containing  the  alleged  libel  was  circulated  in 
the  County  of  Albany  (where  the  venue  was  laid 
and  trial  had),  and  further,  that  at  the  time  of 
the  publication,  it  was  generally  reported  and 
understood  that  William  Morgan  had  been  kid- 
napped. The  counsel  for  the  plaintiff  read  to 
the  jury  the  entire  article  published  in  the  Anti- 
Masonic  Enquirer  above  specified, but  previous 
to  reading  the  same,  stated  that  the  plaintiff 
claimed  damages  only  under  the  third  count  of 
his  declaration,  and  limited  his  claim  for  the 
publication  of  that  portion  of  the  libel  which 
in  the  above  statement  is  printed  in  italics; 
and  then  the  plaintiff  rested  his  cause. 

The  counsel  for  the  defendant  now  offered 
to  read  the  residue  of  the  stipulation  and  the 
matters  therein  contained:  which  was  objected 
to  by  the  plaintiff's  counsel,  on  the  allegation 
that  the  stipulation  contained  transcripts  of 
various  publications  by  the  respective  parties, 
deemed  by  the  plaintiff  irrelevant  *and  [*17 
inadmissible  upon  this  trial.  The  judge  de- 
sired the  counsel  for  the  defendant  to  hand 
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him  the  stipulation,  which  he  declined  to  dp, 
insisting  upon  his  right  to  read  the  same  in 
open  court;  the  judge  ruled  if  the  paper  was 
not  submitted  to  his  inspection,  or  its  contents 
stated,  that  it  should  not  be  read,  and  the  coun- 
sel persisting  in  his  claims,  the  judge  refused 
to  permit  the  paper  to  be  read.  The  counsel 
for  the  defendant  then  offered  in  evidence  a 
publication  by  the  plaintiff  in  the  Rochester 
Daily  Advertiser,  after  the  13th  and  previous 
to  Oct.  27,  1829,  insisting  that  the  article  com- 
plained of  as  libelous,  was  in  answer  to  and  a 
comment  upon  such  publication  of  the  plaint- 
iff, which  was  in  these  words:  "It  is  at  all 
times  disagreeable  to  be  engaged  in  newspaper 
controversy,  but  it  is  more  particularly  so 
when  we  find  ourselves  compelled,  from  the 
force  of  circumstances,  to  enter  the  list  with 
men  wanting  principle  and  wanting  bread; 
men,  too,  whose  days,  from  their  infancy  up- 
wards, have  been  spent  in  traducing  and  vili- 
fying the  character  of  their  neighbors  and  ben- 
efactors, and  whose  nights  have  been  occupied 
in  scenes  calculated  to  fill  the  virtuous  mind 
with  horror  and  disgust.  I  should  not  again 
have  troubled  the  public  with  any  publication 
of  mine,  was  it  not  for  the  continued  abuse,  at 
this  particular  time,  of  the  editors  of  the  Anti- 
Masonic  Enquirer.  The  statement  published 
in  that  abusive  print,  I  have  already  pro- 
nounced untrue;  and  I  am  now,  in  addition, 

authorized  by  Mr.  ,  of  Albany,  to  say 

that  the  conversation  mentioned  in  the  En- 
quirer, which  is  said  to  have  taken  place  at 
the  Eagle  Tavern  in  June  last,  in  relation  to 
myself,  so  far  as  he  is  concerned ,  is  absolutely 
false.  The  statement,  also,  that  I  paid  fifty 
dollars,  or  any  other  sum,  to  get  Mrs.  Munro 
or  any  other  person  from  Canada,  or  the  insin- 
uation that  I  ever  paid  one  cent  to  aid  any  one 
concerned  in  the  abduction  of  Morgan,  to  get 
them  clear  of  punishment,  or  for  any  other 
purpose,  is  also  false.  I  have  commenced  a 
prosecution  against  the  editors  of  the  Enquir- 
er; and  here  I  shall  rest,  unless  some  more 
moral  and  virtuous  person  than  Thurlow  Weed 
shall  see  fit  to  become  my  accuser.  (Signed) 
Jacob  Gould."  The  admission  of  this  publi- 
18*]  cation  in  evidence  was  *objected  to  by 
the  plaintiff's  counsel,  and  rejected  by  the 
judge.  The  defendant  next,  with  the  avowed 
object  of  explaining  the  subject,  occasion  and 
intent  of  the  publication  alleged  to  be  libelous 
offered  in  evidence  another  publication  of  the 
plaintiff,  which  appeared  in  the  Rochester  Dai- 
ly Advertiser  Oct.  12,  1829,  in  these  words: 
"To  the  editors  of  the  Anti -Masonic  Enquirer. 
Gentlemen:  In  answer  to  your  rumor  of  an 
extraordinary  character,  published  on  the  6th 
instant,  I  cheerfully  explain,  so  far  as  regards 
myself.  In  February,  after  the  abduction  of 
Morgan,  I  was  elected  one  of  the  officers  of  the 
Grand  Chapter  and,  as  is  usual,  particularly 
in  masonic  bodies,  there  were  funds  appropri- 
ated for  charity.  During  the  year  I  held  said 
office,  I  received  one  hundred  dollars,  and  ex- 
pended it  in  small  sums — not  ostensibly,  but 
really  for  charity  ;  and  it  is  the  only  money 
that  ever  came  into  my  hands  from  the  Chap- 
ter, or  any  other  masonic  body,  during  that  or 
any  other  year.  October  12,  1829.  (Signed) 
Jacob  Gould."  Which  evidence  thus  offered 
was  objected  to  by  the  plaintiff,  and  rejected 
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by  the  judge.  The  article  by  the  plaintiff, 
stated  to  have  been  published  after  Oct.  13, 
1829,  was  placed  at  the  head  of  the  publica- 
tion of  the  defendant,  alleged  to  be  libelous, 
by  way  of  text,  and  the  defendant's  publica- 
tion followed  as  a  comment,  and  upon  the 
ground  that  the  whole  formed  but  one  publi- 
cation, and  with  the  alleged  view  of  informing 
the  jury  of  the  whole  matter,  and  to  explain 
the  publication  said  to  be  libelous,  the  defend- 
ant's counsel  offered  to  read  the  entire  publi- 
cation complained  of,  with  the  article  of  the 
plaintiff  prefixed,  but  the  plaintiff's  counsel 
objected,  and  the  judge  would  not  permit  it  to 
be  done.  The  defendant  read  in  evidence  a 
stipulation  of  the  plaintiff,  admitting  that  one 
Barrage  Smith  and  one  John  Whitney  kid- 
napped William  Morgan,  and  carried  him 
away  from  Canandaigua,  in  the  County  of 
Ontario,  to  the  County  of  Niagara  in  pursu- 
ance of  a  conspiracy  in  which  they  were  con- 
cerned; and  proved,  that  in  Aug.,  1829,  the 
plaintiff  in  this  cause  was  sworn  as  a  witness 
before  a  grand  jury  of  Monroe  Co.,  on  a  com- 
plaint against  Edward  Doyle  and  others,  for  a 
conspiracy  falsely  to  imprison  and  carry  away 
William  Morgan  to  parts  unknown;  and,  upon 
that  occasion,  testified  *that  he  was  not  [*19 
knowing  to  the  abduction  of  Morgan  until 
some  time  after  it  took  place,  and  that  his 
knowledge  then  was  derived  from  common  ru- 
mor, and  not  from  information  from  any  of 
the  persons  implicated  in  the  transaction ;  and, 
in  the  course  of  his  testimony,  stated  that  he 
had  no  knowledge  or  participation  in  the  of- 
fenses committed  upon  Morgan,  that  he  had 
uniformly  disapproved  them,  and  had  coun- 
selled against  the  adoption  of  any  measures 
whatever  in  reference  to  the  suppression  of 
Morgan's  book.  The  defendant  offered  in  ev- 
idence a  record  of  conviction  of  Eli  Bruce  and 
three  others  charged  with  the  abduction  of 
William  Morgan,  which  was  objected  to  and 
rejected. 

The  defendant  proved,  by  the  Secretary  of 
the  Grand  Royal  Arch  Chapter  of  the  State  of 
N.  Y.,  that  in  Feb.,  1827,  a  resolution  was 
passed  by  the  Chapter  that  the  sum  of  $1,000 
be  placed  at  the  disposal  of  the  trustees,  to  be 
by  them,  in  their  discretion,  applied  to  chari- 
table purposes.  Previous  to  the  passage  of 
this  resolution, the  Morgan  abduction  had  been 
discussed,  and  a  resolution  had  been  passed 
by  the  Grand  Chapter  disapproving  of  the 
Morgan  outrage,  and  disclaiming  all  partici- 
pation in  or  knowledge  respecting  it;  but  the 
witness  who  spoke  on  this  subject  could  not 
tell  what  objects  were  entertained  in  the  pass- 
ing of  the  resolution,  appropriating  the  $1,000. 
Nothing  was  said  as  to  the  object  of  the  ap- 
propriation, and  no  remarks  were  made.  One 
of  the  officers  of  the  Grand  Chapter,  at  the 
time  of  the  appropriation,  testified  that  he  had 
never  before  known  an  instance  of  a  general 
appropriation,  the  mode  of  dispensing  charity 
being  to  pass  upon  individual  claims,  in  detail, 
after  reference  to  a  committee;  and  another  of- 
ficer of  the  Chapter  testified,  that  previous  to 
this  time,  he  had  never  known  of  money  being 
placed  in  the  hands  of  the  trustees  for  such 
purposes.  The  secretary  of  the  Grand  Chap- 
ter also  produced  the  book  of  minutes  of  the 
trustees,  from  which  it  appeared,  that  on  the 
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same  day  the  appropriation  was  made  by  the 
Grand  Chapter,  it  was  resolved  by  the  trustees 
that  the  sum  of  $300,  out  of  the  money  ap- 
propriated as  above,  be  placed  in  the  hands  of 
Jacob  Gould,  for  which  he  is  to  account. 
Gould  attended  the  meetings  of  the  Chapter  in 
Feb.,  1827,  and  was  then  elected  grand  scribe; 
2O*]  *and  as  such,  was  one  of  the  trustees  ex 
officio.  The  treasurer  of  the  Grand  Chapter  at 
the  time,  and  who  continued  in  office  until 
1830,  proved  the  payment  of  $300  to  Gould 
personally,  and  the  payment  of  $200  subse- 
quently on  his  drafts,  which  payments  were 
made  out  of  the  appropriation  of  $1,000;  and 
the  treasurer  of  the  Chapter,  appointed,in  1830, 
produced  the  treasurer's  book,  from  which  it 
appeared  that  the  sum  of  $950  had  been  paid 
under  the  general  head  "charity,"  and  testified 
that  there  are  vouchers  and  receipts  for  all  the 
expenditures  of  the  Chapter  except  the  $950. 
It  was  proved  by  the  officers  of  the  Society 
that  Gould  had  never  accounted  for  the  money 
paid  to  him,  and  that  there  was  no  entry  what- 
ever respecting  the  expenditure  of  the  $1,000. 
It  was  proved,  that  in  1827,  a  Mr.  E.  of  Alba- 
ny wrote  to  a  Mr.  M.,  at  Rochester,  to  obtain 
a  draft  from  Gould  for  $100  upon  the  charity 
fund  of  the  Grand  Chapter.  M.  called  upon 
Gould  and  informed  him  of  the  request,  and 
he  gave  M.  a  draft  for  $100,  which  M.  sent  to 
E. ;  the  letter  of  E.  was  not  shown  to  Gould, 
nor  was  anything  said  as  to  the  object  for 
which  the  money  was  wanted.  E.  was  sworn 
as  a  witness,  and  testified,  that  as  an  officer  of 
a  lodge,  he  had  occasion  for  some  money  for 
charitable  purposes,  and  wrote  to  M.  to  obtain 
a  draft  from  Gould  for  $100,  which  he  received. 
The  counsel  for  the  defendant  then  offered  to 
prove  by  this  witness  that  he  paid  the  $100  to 
Burrage  Smith,  one  of  the  kidnappers  of  Mor- 
gan, to  enable  him  to  escape  from  justice;  to 
which  testimony  the  plaintiff's  counsel  object- 
ed, unless  the  defendant  first  proved  that  the 
plaintiff  had  some  participation  or  agency  in 
that  appropriation  for  the  purpose  alleged,  or 
some  knowledge  respecting  it.  The  judge  de- 
cided that  the  defendant  must  first  prove  that 
the  plaintiff  had  some  agency  in,  or  consented 
to,  or  knew  of  the  alleged  appropriation,  or 
payment  of  the  said  $100  by  the  witness,  be- 
fore the  testimony  offered  could  be  admitted. 
The  defendant's  counsel  insisted,  that  from  the 
testimony  already  given,  the  jury  might  infer 
knowledge,  on  the  part  of  Gould,  of  the  object 
for  which  the  draft  was  requested,  and  to  which 
it  was  to  be  applied,  but  the  judge  adhered  to 
the  decision  already  made,  and  the  defendant's 
counsel  excepted.  The  defendant  next  olfered 
21*]  to  prove  *the  truth  of  the  allegations 
contained  in  the  publication  read  by  the  plaint- 
iff; but  the  plaintiff  objecting  to  such  proof, 
the  judge  refused  to  permit  the  defendant  to 
prove  the  truth  of  any  matter  contained  in  the 
publication,  other  than  what  related  to  that 
part  thereof  to  which  the  plaintiff  confined  his 
claim  to  damages.  The  evidence  being  closed, 
the  judge  charged  the  jury,  who  found  a  ver- 
dict for  the  plaintiff  for  $400.  The  defendant 
having  exdfepted  to  various  decisions  made, and 
-obtained  a  bill  of  exceptions  to  be  duly  signed, 
moved  for  a  new  trial. 

Messrs.  M.  T.  Reynolds  and  J.  A.  Col- 
lier, for  the  defendant. 
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Messrs.  A.  Samson  and  D.  D.  Barnard, 

for  the  plaintiff. 

By  the  Court,  Nelson,  /.  The  plaintiff,  on 
the  trial,  abandoned  in  open  court  all  the 
counts  in  his  declaration  except  the  third,  and 
restricted  his  claim  to  damages  to  a  distinct 
portion  of  the  libelous  matter  alleged  in  that 
count.  It  contained  the  essence  of  the  whole 
charge,  and  severely  arraigned  the  conduct  and 
character  of  the  plaintiff.  That  the  plaintiff 
had  the  right  thus  to  limit  the  subject-matter 
in  litigation  to  a  specific  point,  is  beyond  ques- 
tion and,  indeed,  was  not  contested  on  the  ar- 
gument. 7  Johns.,  120. 

The  charge  relied  on  to  sustain  the  action 
was,  in  substance,  that  while  the  plaintiff  was 
acting  or  pretending  to  act  upon  a  committee 
appointed  by  the  people  of  Monroe  Co.  to  in- 
vestigate the  masonic  outrage,  he  furnished 
money  to  enable  one  of  the  offenders  to  escape 
from  justice;  and  that  he  had  solemnly  and  de- 
liberately sworn  that  he  disapproved  of  the 
whole  outrage,  and  had  had  no  agency  in  it 
before  or  after  its  commission. 

The  counsel  for  the  defendant  offered  to  read 
in  evidence  a  portion  of  a  stipulation  in  writ- 
ing between  the  parties  as  to  admissions  to  be 
made  on  the  trial,  from  which  the  above  pub- 
lication was  read,  which  was  objected  to  as  ir- 
relevant, embracing  other  publications  between 
the  parties  on  other  and  different  occasions. 
All  the  matters  admitted  by  the  stipulation 
were,  in  terms,  subject  to  legal  exceptions  as  to 
their  admissibility  *in  evidence.  Upon  [*22 
this  offer,  a  question  arose  on  the  trial  which 
it  may  be  proper  to  notice.  The  counsel  in- 
sisted upon  reading  from  the  stipulation  the 
parts  objected  to,  to  enable  the  judge  to  un- 
derstand the  question,  while  the  latter  request- 
ed that  the  paper  should  be  handed  to  him, 
and  he  would  examine  it  for  himself;  which 
was  refused.  Questions  involving  the  admis- 
sibility of  evidence  belong  exclusively  to  and 
are  to  be  considered  and  decided  by  the  court; 
and  we  are  unable  to  discover  any  well  found- 
ed reason  why  the  judge  should  be  compelled 
to  hear  the  counsel  read  the  document  objected 
to,  upon  this  preliminary  inquiry,  if  he  chooses 
to  examine  it  for  himself.  The  only  legitimate 
object  of  reading  it  is  to  put  the  court  in  pos- 
session of  the  contents,  which  is  most  effectu- 
ally attained  by  submitting  it  to  his  perusal. 
Even  the  adverse  counsel  is  entitled  to  the  in- 
spection of  a  paper  thus  offered  in  evidence, 
before  it  can  be  read,  to  enable  him  to  object 
to  its  admission,  if  he  thinks  proper  to  do  so; 
and  it  would  be  strange  if  the  same  privilege 
did  not  belong  to  the  court  when  an  objection 
is  made  to  it.  There  are  obvious  reasons  why 
the  power  thus  claimed  should  be  possessed,  as 
the  practice  of  offering  inadmissible  testimony 
is  liable  to  abuse,  and  is  sometimes  abused 
when  it  rests  in  parol,  with  a  view  improperly 
to  influence  the  jury.  The  character  of  the 
counsel  forbids  any  such  inference  in  this  case. 
We  are  satisfied,  however,  that  he  erred  in  re- 
fusing to  submit  the  stipulation  to  the  inspec- 
tion of  the  judge,  and  that  the  judge  would 
have  been  justified  in  rejecting  it  solely  upon 
that  ground.  But  waiving  this  point,  and 
conceding  the  stipulation  to  be  before  the 
court,  as  the  counsel  proposed  to  read  the  whole 
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of  the  matter  embraced  in  it,  if  any  part  was 
inadmissible,  it  was  properly  rejected  on  the 
general  offer;  and  as  specific  parts  were  pro- 
posed to  be  read  subsequently,  and  which  must 
be  met  upon  the  merits,  it  will  be  material  to 
examine  only  the  questions  thus  distinctly 
raised,  as  the  decision  of  them  will  meet  both 
the  general  and  specific  offers  of  the  evidence 
made  and  rejected. 

It  is  settled  in  this  court,  in  the  case  of 
Beardsley  v.  Maynard,  4  Wend.,  386,  and  in 
the  Court  for  the  Correction  of  Errors,  S.  C., 
7  Id.  560,  that  the  previous  publications  of  a 
23*]  *plaintiff  are  not  admissible  in  evidence 
by  way  of  showing  a  provocation  in  palliation 
of  the  libel  of  the  defendant,  unless  they  be  so 
recent  as  to  afford  a  fair  presumption  that  the 
libel  complained  of  was  published  under  the 
impulse  of  passion  produced  by  them,  and 
which  the  law  will  regard  in  consideration  of 
the  frailty  of  our  nature.  When  and  under 
what  circumstances  the  law  will  or  will  not 

Sermit  the  administration  of  justice  to  be  in- 
uenced  by  these  considerations  in  this  action, 
was  discussed  and  settled  in  that  case,  so  far 
as  any  general  rule  on  the  subject  can  be  es- 
tablished. It  is,  at  least,  clear  that  the  defend- 
ant does  not  come  within  and  cannot  receive 
the  benefit  of  it  in  this  case.  The  doctrine, 
also,  that  previous  publications  were  admissi- 
ble to  prove  the  plaintiff  a  common  libeler,  or 
that  the  libel  complained  of  was  but  the  retort 
of  crimination,  with  a  view  to  mitigate  the 
damages,  was,  in  the  case  of  Beardsley  v. 
Maynard,  examined  and  repudiated.  Under 
evidence  of  the  general  bad  character  of  the 
plaintiff,  and  which  it  is  competent  for  the  de- 
fendant to  give,  he  has  the  benefit  of  any  par- 
ticular defects  or  blemishes  in  the  character  of 
the  plaintiff;  and  the  retort  of  crimination,  we 
have  seen,  is  regarded  with  indulgence  only 
when  founded  upon  a  reasonable  provocation. 
On  neither  of  these  grounds  was  the  evidence 
offered  in  this  case  admissible. 

There  is  but  one  other  ground  upon  which 
its  admissibility  can  be  claimed,  that  I  can  con- 
ceive of,  or  that  has  the  sanction  of  any  au- 
thority of  which  I  am  aware,  and  that  is  when 
the  previous  publication  is  material  to  afford 
explanation,  and  a  right  understanding  of  the 
purport,  meaning  and  object  of  the  article 
charged  as  libelous.  Whether  such  will  be  its 
operation  and  effect,  must,  from  necessity,  al- 
ways be  a  question  for  the  court,  to  be  deter- 
mined upon  an  examination  of  the  several  ar- 
ticles. When  admitted,  their  weight  and  in- 
fluence, explanatory  of  the  alleged  libel,  belong 
to  the  jury,  under  a  proper  direction,  and  the 
effect  will  be  as  various  as  the  nature  and  char- 
acter of  the  different  publications.  In  some 
cases,  articles  on  their  face  clearly  calumnious 
may,  by  reference  to  the  previous  publications 
and  which  are  explanatory  of  them,  become 
harmless  or  justifiable.in  others  the  tone  of  crim- 
ination and  vindictiveness  will  be  softened  and 
24*]  subdued,  *and  though  not  justifiable,  or 
excusable,  the  tendency  will  be  to  mitigate  the 
damages  claimed.  There  are  many  cases  in  the 
books,  the  decision  of  which  are  founded  upon, 
or  are  illustrative  of  the  above  view.  Hotch- 
kiss  v.  Lathrop,  1  Johns.,  286;  Southwick  v. 
Stevens,  10  Id.,  443;  Beardsley  v.  Maynard,  4 
Wend.,  836,  in  this  court;  and  Sir  J.  Carr  v. 
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Hood,  and  Tobert  v.  Tipper,  1  Camp.,  351,  and 
n.;  May  v.  Brown,  3  Barn.  &  C.,  118;  Wake- 
man  v.  Johnson,  1  Ry.  &  Moody,  N.  P. ,  422. 
In  all  these  cases,  in  which  previous  publica- 
tions were  admitted,  their  tendency  was  to 
elucidate  and  explain  the  libelous  article  in 
question;  and,  without  them,  its  scope  and  de- 
sign would  not  have  been  fully  comprehended, 
by  the  court  or  jury.  The  principle  and  rea- 
son of  their  admission  are  intelligible  and 
sound,  and  the  practical  operation  and  effect 
just  to  all.  Every  means  are  thereby  afforded 
to  the  defendant  and  all  concerned  to  ascertain 
the  true  intent  and  purpose  of  the  libel,  and 
the  innocent  or  defamatory  character,  as  the 
case  may  be,  which  belongs  to  it,  Beyond  the 
above  view,  I  know  of  no  good  or  substantial 
reasons  for  admitting  previous  publications  in 
evidence;  and  without  such,  the  inconvenience 
and  embarrassment  in  the  trial  of  the  cause  re- 
quire their  rejection.  There  can  be  no  great 
danger  of  injustice  being  Gone  to  anyone;  for 
if  the  previous  article  is  a  libel  upon  the  de- 
fendant, he  has  the  same  remedy  which  the 
plaintiff  is  seeking,  to  vindicate  his  character, 
and  that,  too,  whether  it  is  admitted  in  evidence 
or  not;  if  it  is  a  libel  upon  another,  that,  of 
itself,  is  no  reason  for  the  defendant's  libel,  as 
such  third  person  has  his  remedy;  and  if  it  is 
to  show  that  the  defendant's  libel  is  but  the 
retort  of  severe  crimination,  or  that  the  plaint- 
iff is  a  common  libeler,  we  have  seen,  in  the 
one  case,  that  it  is  only  competent  under  the 
principle  of  law  which  regards  the  frailty  of 
our  nature,  and  in  the  other  inadmissible,  and 
available  only  by  evidence  of  general  bad  char- 
acter. The  inconvenience  growing  out  of  the 
admission  of  previous  publications  has  been 
felt  and  stated  by  most  of  the  learned  judges 
who  have  considered  the  question,  and  is  too 
obvious  to  require  illustration.  Each  prior 
publication  is  in  effect,  as  regards  the  trial,  a 
new  libel  suit;  for  the  party  against  whom  it  is 
offered  must  be  allowed  to  *prove  the  [*25 
truth  of  it,  and  thereby  destroy  its  influence. 
The  court,  then,  may  have  in  one  suit  as  many 
issues  to  try  as  there  are  publications;  and  in  a 
series  of  them,  the  confusion  and  embarrass- 
ment must  be  obvious,  as  well  as  the  great  in- 
justice to  those  who  are  obliged  to  meet  and 
contest  the  several  articles  without  previous 
notice  by  the  pleadings;  and  after  all,  as  before 
observea,  each  may  still  constitute  the  subject 
of  a  new  suit,  if,  in  fact,  libelous. 

The  libelous  charge  complained  of  in  this 
case  imputes  to  the  plaintiff,  under  very  ag- 
gravating circumstances,  unqualifiedly  the 
crime  of  being  an  accessary  after  the  fact  to 
the  offense  of  kidnapping  a  citizen,  and  the 
guilt  of  perjury  in  endeavoring  to  exculpate 
himself.  Now,  in  what  way  the  previous  pub- 
lications of  the  plaintiff  would  tend  to  explain 
or  mitigate  the  harshness  and  severity  of  this 
charge,  was  not  attempted  to  be  shown  on  the 
argument;  and  after  an  attentive  examination 
of  them,  I  am  unable  to  discover  how  they  can 
have  such  effect.  The  article  secondly  offered 
in  evidence  by  the  defendant,  is  but  the  ex- 
planation of  certain  rumors  put  fotth  by  the 
defendant,  and  impeaches  nobody.  The  article 
first  offered,  retorts  crimination  upon  the  char- 
acter of  the  defendant,  which  has  no  relation 
to  the  charge  in  question,  and  reiterates  the 
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truth  of  the  plaintiff's  former  explanations, 
with  a  denial  of  charges  made  or  repeated  in- 
termediate by  the  defendant  in  his  paper. 
There  is  nothing  in  either  of  these  articles,  so 
connected  with  the  libel,  that  its  production 
could  afford  elucidation,  or  explanation  tend- 
ing to  soften  its  asperity  or  mitigate  its  pur- 
pose, unless  the  repeated  and  earnest  denial  of 
calumnious  charges  can  have  that  effect.  The 
most  that  can  be  said  in  favor  of  receiving 
them  in  evidence  is,  that  the  defendant  may  be 
enabled  to  contend  the  article  charged  as  a  li- 
bel was  but  the  return  of  crimination  in  miti- 
gation of  damages,  which  we  have  seen,  upon 
well  settled  principles,  is  not  admissible. 

The  above  view  also  disposes  of  the  objection 
that  the  court  refused  to  admit  in  evidence  the 
whole  of  the  article  in  question,  with  one  of 
the  publications  of  the  defendant  annexed  to 
it.  The  fact  that  it  was  fixed  at  the  head  of 
26*]  the  article  in  the  *defendant's  paper  can 
make  no  difference  in  the  application  of  the 
rule  of  law.  It  is  not  the  juxtaposition  of  the 
two  pieces  in  the  paper,  but  the  relative  bearing 
of  the  subject-matter  and  the  scope  of  the  pub- 
lications upon  each  other,  which  constitute  the 
material  consideration,  and  upon  which  the 
question  must  be  determined. 

We  will  not  stop  to  inquire  whether  the  rec- 
ord of  the  conviction  of  certain  persons  for  a 
conspiracy  to  abduct  Morgan  was  properly  re- 
jected or  not,  as  the  fact  of  the  existence  of 
such  conspiracy  was  fully  admitted  by  the 
stipulation  which  had  been  read  in  evidence. 
This  was  all  that  could  be  material  for  the  de- 
fendant, to  enable  him  to  prove  that  the  plaint- 
iff was  a  participator  in  that  outrage  before  or 
after  the  fact. 

The  judge  was  right  in  rejecting  the  evidence 
offered  to  justify  portions  of  the  article  other 
than  those  relied  on,  and  to  which  the  claim 
for  damages  was  expressly  restricted.  If  the 
plaintiff  could  thus  abandon  a  part  of  the  claim, 
and  narrow  the  ground  of  litigation  to  a  defi- 
nite charge  (and  the  right  to  do  so  has  not  been 
denied),  it  follows  that  the  case  is  not  to  be  in- 
volved, at  the  option  of  the  defendant,  with  a 
consideration  of  the  matters  thus  waived. 
They  are  no  part  of  the  issue.  The  whole  ar- 
ticle may  be  read  by  either  party,  for  the  pur- 
pose of  ascertaining  the  force  and  effect  of  the 
portion  for  which  damages  are  claimed;  and 
if  the  plaintiff  has  waived  the  more  grave  and 
serious  charges  against  his  character,  and  re- 
lied for  damages  upon  charges  less  injurious, 
this  may  constitute  a  legitimate  topic  of  re- 
mark, by  the  counsel  for  the  defendant,  to  the 
jury,  and  in  which  will  usually  be  found,  by 
the  result  of  the  verdict,  a  full  equivalent  for 
any  advantage  the  plaintiff  may  be  supposed  to 
have  gained.  21  Com.  L.  R.,  398. 

The  testimony  that  the  $100  advanced  by  the 
plaintiff  and  received  by  the  witness,  in  Al- 
bany, was  paid  to  one  of  the  kidnappers  of 
Morgan  to  enable  him  to  escape  from  justice, 
was  also  properly  rejected.  There  is  no  prin- 
ciple or  reason  which  will  hold  the  plaintiff  re- 
sponsible for  the  appropriation  of  money  to  an 
unlawful  purpose, by  a  third  person  over  whom 
he  had  no  control,  and  without  his  knowledge  or 
27*]  assent.  *Therewasnot  only  no  evidence 
tending  to  prove  such  knowledge,  but  the 
evidence  of  both  the  witnesses  in  relation  to 
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this  sum  of  $100  goes  to  repel  any  such  infer 
ence. 

New  trial  denied. 

Cited  in— 21  Wend.,  45;  13  Barb.,  224;  8  Kan.,  429 


JACKSON,  ex  dem.  FOWLER,  v.  LOOMIS. 

Practice — New  Trial — When  Verdict  Set  Aside 
as  against  Weight  of  Evidence — Documentary 
Evidence  Preferred  to  Memory  of  Many  Wit- 
nesses after  Many  Tears. 

A  verdict  will  not  be  set  aside  as  against  evidence,, 
unless  it  be  decidedly  against  the  weight  of  testi- 
mony submitted  to  the  jury. 

Where,  after  the  lapse  of  48  years,  15  witnesses  tes- 
tified that  a  soldier  who  served  in  the  Revolutionary 
Army  survived  the  war,  and  one  testified  that  he  fell 
in  battle  during  the  war,  whose  testimony  was  cor- 
roborated by  documentary  evidence,  it  was  held 
that  the  testimony  thus  corroborated  was  entitled  to 
more  credit  than  that  which  rested  solely  in  the 
memory  of  witnesses;  and  a  verdict  having  been 
found  that  the  soldier  died  during  the  war,  the  court 
refused  to  grant  a  new  trial. 

It  seems,  however,  that  neither  upon  this  testi- 
mony would  a  new  trial  have  been  granted,  bad  the 
verdict  been  .for  the  plaintiff  instead  of  the  de- 
fendant. 

fPHIS  was  an  action  of  ejectment,  commenced 
-L  in  August  Term,  1829,  tried  at  the  Oswego 
Circuit  in  June,  1831,  before  the  Hon.  Nathan 
Williams,  then  one  of  the  Circuit  Judges. 

The  premises  claimed  were  lot  No.  57,  Han- 
nibal, alleged  to  have  been  granted  to  James 
Fowler,  the  lessor  of  the  plaintiff,  for  his 
services  as  a  soldier  during  the  Revolutionary 
War.  On  the  part  of  the  plaintiff,  was  pro- 
duced in  evidence  an  exemplification  of  letter* 
patent,  bearing  date  Sep.  13, 1790,  granting  the 
lot  in  fee  to  James  Fowles,  and  also  an  exem- 
plification of  the  balloting  book  relating  to 
military  lands,  from  which  it  appeared  that 
James  Fowler  was  a  private  in  Jansen's  com- 
pany, of  the  First  Regiment  of  N.  Y.  State 
troops,  and  that  he  died  Dec.  22,  1781.  It  was 
also  proved  by  15  soldiers  of  the  Revolutionary 
Army,  that  they  knew  James  Fowler  to  belong 
to  Jansen's  company,  that  he  was  in  the  service 
at  the  close  of  the  war,  and  on  the  disbandment 
of  the  army,  in  June,  1788,  was  regularly  dis- 
charged. The  defendant  then  exhibited  the 
balloting  book,  compiled  from  Connolly's 
original  return  of  soldiers  who  served  during 
the  war,  in  which  *the  name  of  Fowler  [*28 
or  Fowles  was  not  found,  but  under  the  head 
of  dead  of  the  several  regiments  was  found  the 
name  of  James  Fowles.  In  the  same  book  were 
entries  that  lot  No.  57,  Hannibal  (or  township 
No.  2),  had  been  drawn  to  James  Fowles,  and 
that  the  letters  patent  for  the  lot  had  been  de- 
livered to  Mr.  Connolly,  for  the  administrator 
of  the  soldier.  On  an  exemplification  of  Con- 
nolly's original  return  of  dead  of  the  several 
regiments  was  found  the  name  of  James 
Fowles,  describing  him  as  a  private  in  Jansen'a 
company,  First  Regiment,  with  a  remark,  ac- 
companying, that  he  died  Dec.  22, 1781.  A  mus- 
ter roll  of  Captain  Jansen's  company  for  July 
and  Aug.,  1780,  was  proved  by  Col.  Fish,  who 


NOTE.— New  trial— Verdict  against  evidence— Con- 
flict of  evidence— Newly  discovered  evidence.  For  full 
discussion,  see  Wilkie  v.  Roosevelt,  3  Johns.  Cas.,306, 
note ;  Halsey  v.  Watson,  1  Cai.,  24,  note. 
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at  that  time  was  inspector  of  the  N.  Y.  regi- 
ments, in  the  line  of  the  Army  of  the  U.  8. — 
upon  which  appeared  the  name  of  James 
Fowles  as  a  private.  The  pay  roll  of  the  First 
Regiment,  for  the  year  1781,  was  also  produced, 
upon  which  appeared  the  name  of  James 
Fowles,  of  Jansen's  company,  and  opposite 
thereto  the  words,  "died  22d  December,  '81, 
and  11  mo.  22  days."  A  witness  for  the  de- 
fendant testified  that  he,  as  an  ensign  in  the 
army,  in  the  year  1778,  enlisted  a  soldier  of  the 
name  of  Fowles  to  serve  during  the  war,  and 
that  such  soldier  subsequently  belonged  to  Jan- 
sen's  company;  four  other  witnesses  testified 
that  they  knew  a  soldier  of  the  name  of  Fowles, 
and  one  of  them  proved  that  he  fell  in  battle  in 
the  autumn  of  1781.  The  principal  question 
submitted  to  the  jury  was  whether  James 
Fowler  or  James  Fowles,  by  whatever  name 
he  might  be  known,  was  living,  or  whether  he 
died  in  1781.  The  jury  found  a  verdict  for  the 
defendant,  and  a  new  trial  is  asked  for  on  the 
part  of  the  plaintiff. 

Mr.  N.  P.  Randall,  for  the  plaintiff. 

Messrs.  B.  Davis  Noxon  and  J.  A.  Spen- 
cer, for  the  defendant. 

By  the  Court,  Savage,  Oh.  J.  Whatever 
was  the  name  of  the  soldier,  it  is  clear  that  the 
name  Fowles  appears  on  the  pay  rolls ;  and 
there  is  no  reason  to  doubt  but  that  the  same 
person  was  called  Fowler  by  his  messmates. 
The  question  which  the  jury  have  passed  upon 
29*]  is,  whether  this  soldier  died  *in!781,  or 
whether  he  survived  the  Revolutionary  War 
and  is  now  alive.  The  documentary  evidence 
shows  his  death,  and  that  his  pay  stopped  on 
the  day  he  was  returned  by  Connolly  to  have 
died.  Fifteen  witnesses  testify  that  he  lived 
at  the  close  of  the  war  and  was  discharged. 
They  may  be  mistaken  ;  they  swear  to  a  fact 
which  happened  48  years  before  the  trial,  and 
which  they  had  no  particular  interest  in  re- 
membering. The  returns  of  Connolly  were 
made  out  at  the  time,  as  was  also  the  pay  roll, 
and  the  patent  was  issued  in  1791  to  a  person 
representing  himself  to  be  the  administrator  of 
the  soldier.  If  the  soldier  survived,  it  is  strange 
that  he  should  have  waited  more  than  30  years 
before  inquiring  about  his  land  ;  and  after  so 
many  trials,  wherein  his  identity  has  been 
questioned ;  if  living,  it  might  reasonably  be 
expected  that  he  would  be  produced. 

The  question  was  proper  for  the  jury.  Had 
their  verdict  been  the  other  way,  as  it  was  in 
Jackson  v.  Ames,  on  testimony  very  similar, 
it  would  not  have  been  disturbed  ;  so  here,  the 
jury  having  found  for  the  defendant,  and  the 
testimony  being  contradictory,  it  should  not 
be  disturbed.  In  cases  like  this,  the  verdict 
should  not  be  set  aside,  unless  decidedly  against 
the  weight  of  evidence.  In  this  case,  if  the 
balance  is  in  favor  of  the  plaintiff,  it  is  so  only 
in  consequence  of  the  number  of  his  witnesses. 
The  character  of  the  testimony  produced  for 
the  defendant  being  documentary,  existing  at 
the  time  the  event  is  supposed  to  have  hap- 
pened, or  shortly  thereafter,  entitles  it  to  more 
•credit  than  evidence  resting  in  the  memory  of 
men  during  so  great  a  length  of  time. 

New  trial  denied. 

Cited  in— 8  Barb.,  435 ;  2  Sandf .,  35 ;  2  Hilt.,  132,  529. 
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Replevin  —  Pleading  —  Plea,  of  Property  in  the 
Defendant  or  a  Stranger — Issue — Costs. 

A  plea  of  property  in  the  defendant  or  a  stranger, 
etc.,  in  the  action  of  replevin,  must  contain  a  trav- 
erse of  the  right  of  the  plaintiff,  and  if  issue  be 
taken  upon  such  plea,  by  replication,  affirming  the 
property  to  be  in  the  plaintiff,  the  material  inquiry 
for  the  jury  is,  is  the  property  in  the  plaintiff? 

If  the  plaintiff  fail  to  establish  an  exclusive  right 
to  possess  and  control  the  property,  the  defendant 
is  entitled  to  a  verdict. 

It  seems  a  defendant  will  not  be  entitled  to  a 
judgment  of  return  of  the  goods,  by  simply  show- 
ing property  in  a  stranger ;  he  must  connect  him- 
self with  the  title  of  the  stranger,  and  thus  estab- 
lish a  right  paramount  to  that  of  the  plaintiff,  jus- 
tifying the  taking  of  the  property  out  of  his  pos- 
session. 

It  was  held,  in  this  case,  that  the  plaintiff  (in  whom 
the  jury  found  the  property  as  to  part  of  the  goods, 
the  value  whereof  was  assessed  at  less  than  SoO.  and 
the  damages  at  only  six  cents)  was  not  entitled  to 
recover  more  costs  than  damages,  although  the  ap- 
praisal of  the  whole  property  replevied  exceeded  $50. 

Citations-7  Johns.,  140;  17  Johns.,  116  ;  1  Wend., 
109 ;  JO  Wend..  322,  349 ;  2  B.  S.,  522,  sec.  1 ;  528,  sec. 
29;  529,  sec.  44;  530,  sec.  48;  614,  sec.  12;  11  Johns., 
132,  529 ;  13  Johns.,  284 ;  14  Johns.,  132, 353 ;  15  Johns., 
179,  208 ;  2  Sel  w.,  911,  923 ;  Gilb.,  119 ;  1  Chit.  PI.,  158, 
159 ;  Woodf .  Land.  &  Ten..  473 ;  Gilb.  Law  of  Replev., 
132;  1  Ld.  Raym.,  217 ;  1  Salk..  94  ;  19  Vin.  Replev., 
c,  a,  pi.  3,  and  n. ;  Dyer.  312, 365,  pi.  33 ;  5  Bac.  PL,  H. 
379,  380,  383 ;  1  Chit.,  579.  593,  594  ;  1  Saund.,  22,  n.  2  ; 
3  Wend.,  667 ;  1  Johns.,  380  ;  Co.  Litt.,  340. 785 ;  2  Cai.. 
166 ;  9  Wend.,  340. 

THIS  was  an  action  of  replevin,  tried  at  the 
Saratoga  Circuit  in  Nov.,  1831,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  plaintiff  declared  for  the  taking  of  the 
mill-irons,  or  machinery  of  a  saw-mill,  being 
the  goods  and  chattels  of  the  plaintiff.  The 
defendants  severally  pleaded  non  cepit,  and 
also  put  in  a  number  of  special  pleas  (some- 
times all,  and  sometimes  less  than  all  uniting 
in  a  plea),  alleging  property  in  the  goods  and 
chattels  to  be :  1.  In  themselves  and  one  Earl 
Whitford,  as  tenants  in  common  ;  2.  In  them- 
selves as  tenants  in  common  with  Earl  Whit- 
ford  and  the  plaintiff ;  3.  In  themselves ;  4.  In 
themselves  and  the  plaintiff  as  tenants  in  com- 
mon ;  and  5.  In  Foster  Whitford,  one  of  the 
defendants ;  each  plea  traversing  the  property 
in  the  goods,  etc.,  to  be  in  the  plaintiff.  To 
which  pleas  the  plaintiff  replied,  re-affirming 
the  property  in  the  goods,  etc..  to  be  in  him- 
self. Upon  these  pleadings  the  cause  was  tried, 
and  the  following  facts  appeared:  In  Jan., 
1831,  mill-irons  of  the  value  of  $131.62  were 
taken  from  a  saw-mill  in  the  possession  of  the 
plaintiff,  by  three  of  the  defendants  (the  others 
were  subsequently  shown  to  be  connected  with 
the  transaction),  and  the  damages  consequent 
upon  the  taking  were  shown  to  be  $48.  The 
^plaintiff  claimed  to  be  the  owner  of  [*31 
one  half  of  the  mill;  the  title  to  one  fourth  was 
in  a  son  of  the  plaintiff,  who  purchased  the 
same  for  his  father,  of  one  John  Hart,  and  the 
remaining  fourth  was  claimed  to  be  owned  by 
Orson  Whitford,  one  of  the  defendants,  who, 
in  Apr.,  1830,  let  his  share  of  the  mill  to  the 
plaintiff  for  one  year.  On  the  part  of  the  de- 
fendants was  produced  in  evidence  a  deed  of 
a  lot  in  the  Saratoga  patent  from  M.  S.  Miller 
to  Foster  Whitford,  bearing  date  in  June,  1821; 
and  it  was  proved  that  by  virtue  thereof  Fos- 
ter Whitford  took  possession  of  the  mill  in 
question,  and  that  in  Dec.,  1825,  an  agreement 
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under  seal  was  entered  into  between  Foster 
Whitford  and  the  plaintiff,  whereby  Whitford 
covenanted  to  execute  a  deed  of  an  undivided 
half  of  the  mill,  with  certain  privileges  there- 
unto appertaining,  on  payment  of  the  sum  of 
$40,  and  that  at  the  time  of  the  execution  of 
the  agreement,  it  was  conceded  that  the  whole 
title  of  the  mill  was  in  Foster  Whitford.  The 
defendants  also  gave  in  evidence  a  deed  from 
Foster  Whitford  of  a  moiety  of  the  mill  to 
Earl  Whitford,  who.  in  1828,  conveyed  fcone 
fourth  of  the  mill  to  O.  Whitford,  one  of  the 
defendants ;  also  a  deed  from  Foster  Whitford 
to  O.  Whitford,  conveying  one  eighth  of  the 
mill,  and  a  deed  from  O.  Whitford  to  Foster 
Whitford,  Jr.,  another  of  the  defendants,  con- 
veying one  fourth  of  the  mill ;  which  last 
deed,  bearing  date  in  Aug.,  1828,  was  subse- 
quently shown  to  have  been  antedated,  it  not 
having  been  executed  until  Nov.,  1831.  The 
plaintiff  thereupon  exhibited  a  deed  from  one 
James  Green  to  himself,  of  the  premises  where- 
on the  saw-mill  was  situate,  bearing  date  in 
1808,  and  offered  to  prove' that  previous  to  the 
execution  of  the  last  mentioned  deed,  he,  the 
plaintiff,  Foster  Whitford,  one  of  the  defend- 
ants, and  John  Hart,  had  jointly  erected  and 
been  in  possession  of  the  saw-mill ;  that  it  was 
agreed  between  them  that  the  plaintiff  should 
obtain  a  deed  of  the  premises  from  Green,  and 
on  doing  so  convey  to  Whitford  and  Hart  each 
one  fourth  of  the  mill,  and  that  on  obtaining 
the  deed,  he  accordingly  executed  convey- 
ances to  Whitford  and  Hart.  The  plaintiff 
further  offered  to  prove  that  the  deed  from 
Miller  to  Whitford,  exhibited  on  the  part  of 
the  defendants,  did  not  cover  the  premises 
whereon  the  mill  in  question  was  erected,  and 
32*]  that  *the  mill  and  mill-site  were  not 
within  the  bounds  of  the  Saratoga  patent,  but 
were  within  the  bounds  of  the  patent  of  Kay- 
aderosseras ;  which  evidence  so  offered  to  be 
given  was  objected  to  by  the  defendants,  on 
the  ground  that  the  plaintiff  was  estopped  by 
the  agreement  of  Dec.,  1825,  from  setting  up 
title  hostile  to  that  of  Foster  Whitford ;  and 
the  objection  was  sustained.  Before  the  cause 
was  submitted  to  the  jury,  the  plaintiff  proved 
that  amongst  the  property  taken  from  the  mill 
were  four  saws  and  a  saw-set,  not  belonging 
to  the  mill,  but  the  sole  property  of  the  plaint- 
iff, and  that  the  value  of  such  property  was 
$15.50.  The  judge  charged  the  jury  that  they 
ought  to  find  that  the  property  in  the  goods, 
etc. ,  with  the  exception  of  the  four  saws  and 
saw-set,  was  not  in  the  plaintiff,  to  which  charge 
the  plaintiff  excepted.  The  jury  found  :  1. 
That  the  defendants  took  the  property.  2. 
That  as  to  the  four  saws  and  saw-set,  the  prop- 
erty thereof  was  in  the  plaintiff,  and  the  value 
of  the  same  was  $15.50,  and  they  assessed  the 
plaintiff's  damages  at  six  cents  and  his  costs  at 
six  cents.  And  as  to  the  residue  of  the  goods, 
etc., the  value  of  which  they  assessed  at  $116. 12, 
that  the  property  of  the  same  was  not  in 
the  plaintiff.  The  cause  came  before  the  court 
•on  a  bill  of  exceptions,  on  a  motion  for  a  new 
trial. 

Mr.  M.  T.  Reynolds,   for  the  plaintiff. 

Mr.  J.  Ells-worth,  for  the  defendants. 

By  the  Court,  Nelson,  J.  It  has  been  long 
settled  in  this  State  that  the  possession  of  per- 
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sonal  chattels  by  the  plaintiff,  and  an  actual 
wrongful  taking  by  the  defendant  are  sufficient 
to  support  replevin, and  that  it  may  be  brought, 
where  trespass  de  bonis  asportatis  will  lie.  7 
Johns.,  140  ;  17  Id..  116  ;  1  Wend.,  109  ;  10 
.to., 322,  349. 

By  the  2  R.  S.,  522,  sec.l,  it  is  also  an  ap- 
propriate remedy  in  any  case  of  a  wrongful 
detention  of  personal  property,  and  it  is  now 
brought  in  many  instances  in'the  place  of  tres- 
pass and  trover. 

As  the  pleading  in  this  action  is  in  some  re- 
spects complicated  and  peculiar,  as  given  in 
the  books,  it  may  be  useful  to  examine  some 
of  its  principles,  and  the  cases  adjudged  on  the 
^subject.  The  Revised  Statutes  have  in  [*33 
some  measure  simplified  the  pleadings.  P.  529, 
sec.  44.  The  form  of  pleading,  however,  as  it 
existed  heretofore,  may  be  resorted  to  at  the 
option  of  the  defendant. 

The  general  issue  of  non  cepit,  in  the  case  of 
a  wrongful  taking,  puts  in  issue  not  only  the 
taking  but  the  place  where  taken,  if  mate- 
rial, 2  R.  S.,  528,  sec.  29  ;  and  in  case  of  a 
wrongful  detention,  the  general  issue,  to  wit  : 
that  the  defendant  does  not  detain  the  goods, 
etc. ,  puts  in  issue  not  only  the  detention  of  the 
goods,  but  the  property  of  the  plaintiff.  The 
distinction  here  made  between  the  effect  and 
operation  of  the  general  issue,  in  the  cases  of 
non  cepit  and  non  detinet  is  in  analogy  to  that 
existing  in  the  actions  of  trespass  and  trover. 
In  the  one  the  defendant  cannot, under  the  plea 
of  not  guilty,  show  property  out  of  the  plaint- 
iff, but  he  may  in  the  other.  11  Johns.,  132, 
528;  13  Id.,  284;  14  Id.,  132,  353;  15  Id.,  20*. 
The  reason  of  this  distinction  is,  that  the  ac- 
tion of  trespass  is  founded  upon  the  right  of 
the  plaintiff  to  the  possession  of  the  goods  tak- 
en, and  that  of  trover  to  the  right  of  property. 
It  should  be  remembered,  however,  that  pos- 
session is  prima  facie  evidence  of  right,  and 
conclusive  against  all  the  world,  except  the 
true  owner,  or  one  connecting  his  title  with 
him.  This  principle  goes  far  to  assimilate  these 
two  remedies  in  practice.  The  distinction, how 
ever,  still  exists  in  regard  to  the  defense  to  be 
given  in  evidence  under  the  general  issue. 

It  is  laid  down  generally,  and  in  all  the 
books  on  this  branch  of  the  law,  that  the  de- 
fendant in  replevin  may  plead  property  in  him- 
self, or  in  a  stranger,  in  bar  of  the  action,  and 
pray  for  a  return  and  damages.  So  he  may 
plead  property  in  himself  and  the  plaintiff,  or 
in  a  stranger  and  the  plaintiff,  or  if  there  are 
two  plaintiffs,  in  one  of  them,  etc.  All  these 
different  pleas  are  obviously  founded  upon  the 
principle  applicable  to  this  action,  that  the 
plaintiff,  as  in  trover,  must  recover  upon  the 
strength  of  his  title  to, or  property  in  the  goods 
in  question,  and  in  this  respect  there  is  a  shade 
of  difference  between  this  action  and  trespass. 
2  Selw.,  911;  Gilb.  119;  1  Chit  PI.,  158,  159  ; 
Woodf . ,  Landlord  &  T. ,  473.  Under  the  plea  of 
non  cepit  we  have  seen  the  caption  only  is  put  in 
*issue,  except  the  place,when  material ;  [*34 
and  if  the  defendant  intends  to  deny  the  prop- 
erty of  the  plaintiff,  he  must  plead  it,  or  give 
notice  under  the  general  issue.  Now  it  is  clear 
that  all  these  different  pleas  of  property  in  the 
defendant,  etc.,  are  used  for  the  purpose,  and 
to  the  end  of  showing  it  out  of  the  plaintiff 
who  holds  the  affirmative,  and  must  sustain 
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the  allegation  of  property  in  himself;  and  what 
must  be  proved  on  one  side,  may  be  disproved 
on  the  other.  Non  cepit  admits  property  in  the 
plaintiff,  and  hence  the  necessity  of  the  differ- 
ent pleas  of  property  in  others,  to  enable  the 
defendant  to  contest  it. 

Baron  Gilbert,  in  his  Treatise  on  the  Law  of 
Replevin,  p.  132,  distinguishes  between  justi- 
fications which  afflrm.and  those  that  disaffirm 
property  in  the  plaintiff.  Under  the  latter 
head,  he  ranges  all  pleas  of  property  in  the  de- 
fendant, a  stranger,  etc.  Property  in  the  de- 
fendant.he  says.is  a  good  bar, because  it  avoids 
the  injustice  of  the  caption,  which  is  the  gist 
of  the  action, by  showing  he  had  a  right  to  take 
it ;  and  this  not  only  abates  the  writ  of  the 
plaintiff  .whereby  deliverance  was  made  to  him, 
but  destroys  all  his  right  to  the  property.  Sub- 
stantially, the  same  reasons  are  given  for  the 
plea  of  property  in  a  stranger,  though  it  has 
been  well  said  elsewhere,  that  this  plea  is  not 
founded  upon  very  accurate  reasoning.  For 
the  plaintiff  being  in  possession  of  the  goods 
at  the  time  of  the  caption,  which  is  admitted 
by  the  plea,  it  is  difficult  to  see  how  the  de- 
fendant shows  a  right  to  the  return  of  the 
property  taken  on  the  replevin,  by  proving 
a  title  to  it  in  a  stranger.  Upon  this  view  of 
the  case,  the  possession  of  the  plaintiff  would 
be  left  untouched,  which,  as  we  have  already 
seen,  is  a  sufficient  ground,  primafacie.lo  sus- 
tain the  action.  The  doctrine  of  Baron  Gil- 
bert, that  pleas  of  property  put  in  by  the  de- 
fendant constitute  a  good  defense  to  the  action, 
because  they  disaffirm  and  disprove  it  out  of 
the  plaintiff,  is  sustained  by  all  the  authorities 
on  this  point.  1  Chit.  PL,  158;  1  Ld.  Raym., 
217  ;  1  Salk.,  94;  19  Vin.,  Replevin,  c,  a,  pi. 
3,  and  n. 

From  the  above  view,  it  is  obvious  that  the 
material  fact  in  dispute,  and  substantial  issue, 
raised  on  all  pleas  of  property  in  replevin,  is, 
property  in  the  plaintiff.  They  all  tend  to  deny 
35*]  *and  disprove  this,  and  are  good  and 
valid  defenses  for  that  reason.  All  the  replica- 
tions, therefore,  in  this  case  very  properly  take 
issue  alone  upon  that  fact,  and  the  rights  of 
the  parties  must  depend  upon  the  determina- 
tion of  it,  the  plea  of  non  cepit  being  out  of  the 
question.  The  above  view  also  explains  the 
reason  why,  in  pleas  of  property  in  the  de- 
fendant or  third  person,  as  the  case  may  be, 
such  fact  must  not  only  be  alleged,  but  the  de- 
fendant must  also  traverse  property  in  the 
plaintiff.  The  title  to  the  property  stated  in  the 
plea  is  only  by  way  of  inducement  to  the  trav- 
erse, or  of  "  showing  cross  matters,  contrary  to 
the  allegation  of  the  adverse  party."  Dyer, 
365,  pi.  33  ;  5  Bac.,  Pleas  &  PI.,  H,  379  ;  1 
Chit.,  579.  And  the  traverse  becomes  indispen- 
sable, because  two  affirmations,  to  wit,  prop- 
erty in  both  plaintiff  and  defendant,  cannot 
make  an  issue.  5  Bac.,  383  ;  1  Chit.,  593,  594; 
Dyer,  312.  The  same  rule,  in  other  words,  is 
laid  down  by  Sergeant  Williams,  after  an  ex- 
amination of  the  cases,  1  Saund.,  22,  n.  2. 
"  Whenever  any  material  fact  is  alleged  in  any 
pleading,  which,  if  denied,  will,  upon  issue 
joined,  decide  the  cause  one  way  or  the  other, 
if  the  adverse  party  plead  a  matter  inconsistent 
with,  and  contrary  to  such  allegation,  he  must 
traverse  it.  5  Bac.,  380,  383.  The  traverse  in 
all  these  cases  would  seem  to  be  matter  of  sub- 
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stance,  and  would  be  bad  on  demurrer  ;  but 
there  are  authorities  to  show  that  the  adverse 
party  may  waive  the  advantage  and  go  to  the 
issue.  This  is  founded  upon  the  idea  that  the 
matter  pleaded  is  so  contrary  to,  and  inconsist- 
ent with  the  plaintiff's  allegation  of  property, 
that  the  finding  for  the  defendant,  under  cer- 
tain circumstances,  may  be  deemed  equivalent 
to  a  denial  of  it.  5  Bac.,  380,  383.  It  is  decided, 
however,  in  Bemus  v.  Beekman,  3  Wend.,  607. 
that  under  the  plea  of  property,  with  a  trav- 
erse and  a  replication  affirming  it  in  the  plaint- 
iff, the  jury  must  find  the  issue  thus  joined  for 
the  plaintiff,  to  entitle  him  to  the  verdict ;  and 
that  finding  against  the  truth  of  the  plea  alone 
is  not  sufficient,  but  defective  in  substance. 

When  we  speak  of  property  in  the  plaintiff 
or  in  the  defendant  in  this  action,  it  is  material 
to  understand  what  is  meant  by  the  term. 
From  the  language  used  in  some  of  the  books, 
*it  might  be  inferred  that  the  question  [*3<j- 
between  the  parties  involved  the  absolute  own- 
ership of  it.  The  cases  already  referred  to, 
showing  under  what 'circumstances  this  action, 
will  lie,  negative  this  idea.  Right  to  the  pos- 
session and  dominion  of  the  goods  and  chattels 
for  the  time  is  all  that  is  essential.  This  is  the 
view  which ,  this  court  had  of  the  question  at 
an  early  day.  1  Johns.,  380.  It  is  conceded  by 
the  learned  judge,  who  delivered  the  opinion 
in  that  case,  that  an  interest  of  the  plaintiff  in 
the  property  which  would  have  sustained  tres- 
pass or  replevin  would  have  constituted  a  good 
replication  to  the  plea  of  property  in  a  stranger. 
Whether  such  an  interest  was  not  shown  in 
that  case,  is  a  question  upon  which  I  should 
hesitate  before  I  could  come  to  the  conclusion 
there  arrived  at. 

The  property,  then,  whether  in  the  defend- 
ant or  a  third  person,  sufficient  to  sustain  a  de 
fense,  must  be  such  as  goes  to  destroy  the  in- 
terest of  the  plaintiff,  which,  if  existing,  would 
sustain  the  action  ;  or,  in  other  words,  such  as 
would  defeat  an  action  of  trespass  if  brought 
in  place  of  this  in  case  of  a  wrongful  taking, 
or  trover  if  brought  for  a  wrongful  detention. 
All  that  can  be  material  for  the  plaintiff  to 
maintain  against  the  plea  in  bar  is  an  interest 
in,  or  connection  with  the  property,  which 
would  give  to  him  the  action  of  replevin  as  an 
appropriate  remedy  for  a  wrongful  taking  or 
detention. 

I  have  already  referred  to  the  cases  showing 
what  interest  in  and  claim  to  the  property  a 
defendant  in  trespass  or  trover  must  show  to 
defeat  such  action,  and  it  is  unnecessary  to  ex- 
amine them.  They  are  familiar  and,  in  my 
judgment,  the  principles  of  them  are  strongly 
applicable.  They  remove  the  apparent  injus- 
tice supposed  to  be  involved  in  the  plea  of 
property  in  a  stranger,  which,  it  is  said,  gives 
to  the  defendant  alright  to  the  return  of  the 
goods,  on  the  ground  that  the  plaintiff  has  no 
right  to  them,  though  the  defendant  shows 
none,  because  then  he  must  not  only  show 
property  in  a  stranger,  but  connect  himself 
with  it,  and  thereby  establish  a  right  para- 
mount to  that  of  the  plaintiff,  which  will  jus- 
tify taking  the  property  out  of  his  possession. 
13  Johns  ,  284  ;  11  Id.,  132.  These  cases  ex- 
pressly decide,  that  in  the  action  of  trespass,  as 
*the  possession  of  a  chattel  is  prima  facie  [*37 
evidence  of  right,  a  mere  stranger  could  not 
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deprive  the  party  of  that  possession  without 
showing  some  authority  or  right  derived  from 
the  true  owner  to  justify  the  taki»g.  This 
sound  and  incontrovertible  principle  has  also 
been  extended  to  the  action  of  trover,  and  we 
think  is  applicable  to  this  action,  and  explains 
and  confirms  the  position  before  taken,  that,  in 
a  plea  of  property,  the  defendant  must  not 
only  show  title  in  himself  or  others,  but  he 
must  also  traverse  or  deny  the  right  of  the 
plaintiff,  and  that  this  is  the  material  issue. 

From  the  above  view,  the  failure  of  the 
plaintiff  in  this  case  necessarily  follows,  put- 
ting it  upon  the  ground  he  proposed,  to  wit : 
that  he  was  tenant  in  common  with  Foster 
Whitford  and  J.  Hart.  Assuming  this  to  be  so, 
Foster  Whitford  conveyed  his  interest  to  Earl 
Whitford,  and  he  to  O.  Whitford.  Though 
Foster  Whitford  professed  to  convey  to  Earl 
Whitford  a  moiety,  the  one  fourth  passed  by 
the  deed,  and  the  same  from  Earl  Whitford  to 
O.  Whitford.  At  the  time  of  the  caption,  then, 
O.  Whitford  was  tenant  in  common  with  the 
plaintiff  of  one  undivided  fourth  part  of  the 
saw-mill.  The  plaintiff  had  an  undivided  half, 
and  had  possession.  Now  it  is  clear  that  he 
could  not  have  supported  trespass  quare  clau- 
#um  fregit  against  O.  Whitford  for  entering 
upon  the  premises  (Co.  Litt.,  785),  nor  trespass 
for  carrying  away  the  property.  Id. ,  2  Cai. , 
166  ;  15  Johns.,  179  ;  9  Wend.,  340.  As  against 
him,  replevin  would  not  lie,  and  he  is,  there- 
fore, entitled  to  a  return  of  the  property,  and 
the  action  necessarily  fails  as  to  the  others. 
Showing  no  right  to  take  the  property  by  re- 
plevin, and  a  return  of  it  being  inevitable,  the 
plaintiff  cannot,  of  course,  sustain  his  claim 
against  any  one  of  the  defendants. 

It  is  a  good  plea  in  this  action  that  the  prop- 
erty is  in  the  plaintiff  and  defendant  or  a 
stranger  ;  and  where  there  are  two  plaintiffs, 
that  it  is  in  one  of  them.  Co.  Litt.,  340  ;  2 
Selw. ,  923.  Here  it  is  shown  to  be  in  the  plaint- 
iff and  one  of  the  defendants,  which  disproves 
the  issues  in  the  case  that  the  plaintiff  is  the 
exclusive  owner.  It  is  not  material  that  the  de- 
fendants should  prove  title  to  the  property  as 
38*]  *set  forth  in  any  one  plea,  as  that  is  only 
inducement  to  the  traverse  of  the  plaintiff's 
title,  as  has  before  been  shown,  and  need  not 
be,  and  was  not  denied  in  the  replication. 
Upon  the  issues,  the  plaintiff  was  bound  to 
prove  and  maintain  an  exclusive  right  to  the 
possession  and  control  of  the  property.  This 
he  has  not  done  under  any  view  of  the  evi- 
dence in  the  case,  nor  would  such  exclusive 
right  have  been  established  by  the  evidence  re- 
jected. 

The  jury  found  as  to  a  portion  of  the  goods, 
that  the  property  therein  was  in  the  plaintiff, 
and  that  the  value  thereof  was  $15.50,  and  a 
question  was  raised  as  to  costs.  The  plaintiff, 
in  fact,  holds  this  property,  and  the  Revised 
Statutes,  2  R.  S.,  530,  sec.  48,  provides  for  an 
assessment  of  the  value  of  such  goods,  with  a 
view  to  the  question  of  costs  under  sec.  7,  p. 
614,  which  give  no  more  costs  than  damages, 
unless  the  recovery  exceeds  $50.  Damages 
liere,  however,  mean  a  recovery  in  this  action, 
in  addition  to  the  property  taken  on  the  writ 
for  the  unlawful  caption,  and  for  that  the 
plaintiff  has  recovered  only  six  cents.  The 
same  section  also  provides  that  if  it  shall  ap- 
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pear  by  the  appraisal  of  the  property  replevied, 
which  must  mean  the  assessment  of  value,  sec. 
48,  p.  530,  that  it  was  worth  more  than  $50, 
and  less  than  $250,  the  plaintiff  shall  recover 
at  and  after  the  rate  of  C.  P.  costs.  The  value 
of  the  goods,  the  property  of  which  was  found 
in  the  plaintiff,  not  amounting  to  $50  in  this 
case,  the  plaintiff  can  recover  only  six  cents 
costs.  He  should  have  brought  his  suit  in  the 
C.  P.  2  R.  S.,  614,  sec.  12. 

Costs— Assessment  of.  Cited  in— 18  Wend.,  630,  654; 
8  How.  Pr.,  239. 

Replevin—  What  interest  will  entitle  party  to  main- 
tain. Cited  in-21  Wend.,  207  :  3  N.  Y.,  507 ;  7  N.  Y., 
557 ;  10  N.  Y.,  577 ;  16  Barb..  313 :  1  Leg.  Obs.,  124,  298; 
Abb.  Adm.,  294 ;  16  Mass.,  449 ;  27  Wis.,  681 ;  61  111.,  127. 

Plea  of  property  in  stranger.  Overruled— 19  Barb., 
481. 

Cited  in— 3  Denio,  245 :  71  N.  Y.,  38,  39 ;  How.  Cas., 
147;  3  Barb.,  456,  458 ;  4  Barb.,  41 ;  56  Barb.,  661 ;  57 
111.,  39  ;  69  111.,  300. 

Exclusive  right  in  plaintiff— When  defendant  enti- 
tled to  verdict.  Cited  in— 46N.  Y.,  397 ;  3  Barb.,  305 ;  1 
Sandf .,  33 ;  6  Bos.,  161. 


*WALL  &  WALL  v.  OSBORN.    [*39 

Action  of  Trespass — Parties — Sale  of  Mill  Stand- 
ing on  Lot  of  Another — Removal. 

Where  a  party  sold  a  mill  standing  upon  the  lot  of 
his  neighbor,  and  appointed  a  day  for  the  purchaser 
to  take  it  away,  promising  to  aid  him  in  ite  removal 
if  assistance  was  necessary,  and  the  mill  was  subse- 
quently taken  down  and  removed  by  the  purchaser; 
it  was  held,  that  the  vendor  was  liable  to  an  action 
of  trespass,  although  there  was  no  proof  of  his  being 
present,  or  aiding  in  the  removal  of  the  building. 

Citations— 19  Johns.,  382 ;  2  BL,  892 ;  3  East,  595 ;  8 
Wend.,  594,  613;  10  Mass.,  125;  7  Cow.,  735. 

TERROR  from  the  Superior  Court  of  the  City 
-CJ  of  N.  Y.  The  Messrs.  Wall  sued  Osborn 
in  trespass  for  entering  upon  a  lot  owned  by 
them,  and  taking  down  and  carrying  off  a  mill 
erected  thereon.  Osborn  was  in  possession  of 
a  lot  ad  joining  that  of  the  plaintiffs,  whose  mill 
projected  a  few  inches  upon  the  lot  of  the  de- 
fendant. The  defendant  sold  the  mill  to  one 
Carman,  and  told  him  that  if  he  would  send 
his  men  to  take  down  the  mill,  at  a  specified 
time,  he  would  have  a  man  to  assist  him  if  he 
wanted  help.  The  mill  was  subsequently  taken 
down  by  Carman,  but  whether  Osborn  was 
present  or  furnished  any  assistance  was  not 
clearly  shown.  The  Chief  Justice  of  the  Supe- 
rior Court  instructed  the  jury  that  the  sale  of 
the  mill  to  Carman,  and  the  appointment  of  a 
time  for  him  to  take  possession  of  it,  was  not 
such  a  participation  in  the  act  of  removal  as  to 
make  the  defendant  a  trespasser.  The  jury 
found  for  the  defendant,  and  the  plaintiffs  hav- 
ing excepted  to  the  charge  of  the  judge,  sued 
out  a  writ  of  error. 

Mr.  C.  O'Conor,  for  the  plaintiff  in  error. 

Mr.  F.  B.  Cutting,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  In  Guille  v. 
Swan,  19  Johns.,  382,  Ch.J.  Spencer  says:  "To 
render  one  man  liable  in  trespass  for  the  acts 
of  others,  it  must  appear  either  that  they  acted 
in  concert,  or  that  the  act  of  the  individual 
sought  to  be  charged,  ordinarily  and  naturallv 
produced  the  acts  of  the  *others.  In  Scott  [*4d 
v.  Shephard,  2  Bl.,  892,  Ch.  J.  De  Grey  laid  it 
down  as  a  correct  principle,  that  one  who  does 
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an  unlawful  act  is  considered  as  the  doer  of  all 
that  follows.  In  the  language  of  Ld.  Ellen- 
borough,  in  Leame  v.  Bray,  3  East,  595,  he  is 
the  causa  causans — the  prime  mover  of  the  dam- 
age to  the  plaintiff.  By  the  act  of  selling  the 
plaintiffs'  property,  the  defendant  assumed  a 
control  over  it,  and  by  appointing  the  time  for 
the  removal  of  the  mill,  he  virtually  directed 
the  purchaser  to  take  it  away.  In  the  case  of 
Morgan  v.  Varick,  8  Wend.,  594,  the  defendant 
sold  the  plaintiff's  steam  engine,  and  requested 
the  purchaser  to  take  it  away;  and  he  was  held 
liable  in  trespass.  The  principle  has  been  fre- 
quently recognized  in  this  court,  that  any  un- 
lawful* interference  with  or  assertion  of  control 
over  the  property  of  another,  is  sufficient  to 
subject  the  party  to  an  action  of  trespass  or 
trover.  8  Wend.,  613  ;  7  Cow.,  735  ;  see,  also, 
10  Mass.,  125.  If  the  law  were  otherwise,  great 
injury  might  ensue,  without  remedy,  to  the  ag- 
grieved party.  The  defendant  in  this  case,  by 
undertaking  to  sell  the  plaintiffs'  property,  was 
the  moving  cause  of  the  injury  sustained  by 
the  plaintiffs.  On  the  supposition  that  the  pur- 
chaser is  perfectly  responsible,  the  plaintiffs 
have  been  put  to  trouble  and  expense  for  which 
the  defendant  should  be  liable;  if  the  law  were 
otherwise,  and  if  in  such  case  a  purchaser  was 
irresponsible,  the  owner  might  lose  his  proper- 
ty altogether. 

The  judgment  below  mustbe  reversed,  with  costs; 
venire  de  novo  to  issue  in  this  court. 

Distinguished— 6  N.  T.,  335. 

Cited  in— 23  Wend.,  467;  15  N.  Y.,  412 ;  22  Barb.,  6£8; 
8  Abb.  Pr.,  284 ;  3  Duer,  26;  12  Leg.  Obs.,  172;  17  Minn., 
205. 


41*]  *CRARY  v.  SPRAGUE  &  CRAW. 

Fraudulent  Sale  under  Execution — Declarations 
of  Actors,  Admissible  in  Evidence — Admissi- 
bility  of  Testimony  of  Deceased  Witness  in  For- 
mer Trial — New  Trial —  When  Allowed  on  the 
Ground  of  Admission  of  Improper  Evidence. 

"Where  a  sale  of  property  under  an  execution  is 
brought  about  by  the  defendant,  in  concert  with 
others,  with  the  avowed  object  of  defeating  the  in- 
terest of  a  third  person  in  such  property,  such  sale 
will  be  deemed  fraudulent  and  void,  although  the 
the  execution  be  issued  on  a  valid  and  unsatisfied 
judgment. 

On  a  question  of  fraud  in  the  sale  of  property, 
the  declarations  as  well  as  the  doings  of  the  actors 
in  the  transaction,  are  competent  evidence:  the  dec- 
clarations  give  a  character  TO  the  acts. 

A  plaintiff,  on  the  second  trial  of  a  cause,  cannot 
give  proof  of  the  testimony  of  a  deceased  witness, 
who,  on  the  former  trial,  was  called  by  the  defend- 
ant, and  on  his  cross-examination  gave  evidence 
beneficial  to  the  plaintiff ,  where  the  defendant  shows 
that  such  witness,  at  the  time  of  testifying,  was  in- 
terested in  the  event  of  the  cause  on  the  side  of  the 
plaintiff. 

Whether  the  defendant  would  be  allowed  to  object 
to  such  testimony  on  account  of  the  interest  of  the 
witness,  where  on  the  former  trial  the  witness  was 
called  by  the  plaintiff,  and  where,  on  such  objection 
being  made,  he  might  have  been  rendered  compe- 
tent by  a  release,  qucere. 

A  new  trial  will  not  be  granted  on  the  ground  of 
the  admission  of  improper  evidence  on  the  trial,  un- 


NOTE.— 1.  Evidence — Testimony  of  deceased  witness 
at  former  trial— When  admissible.  See  Wilbur  v.  Sel- 
den,  6  Cow.,  162,  note.  2.  New  trial— Harmless  evi- 
dence. 

A  new  trial  will  not  be  granted  because  of  the  ad- 
mission of  improper  evidence,  where  it  could  not  by 
any  legal  possibility  have  affected  the  result.  See 
Benjamin  v.  Smith,  post,  p.  404,  note. 
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less  there  be  probable  grounds  to  believe  that  injus- 
tice has  been  done  by  the  admission  of  such  testi- 
mony. 

Citations— 1  Phil.  Ev.,  199,  200,202,  213:  1  Stark.,  39, 
47 ;  2  Hawk.,  606,  sec.  12 ;  Peake  Ev..  60 ;  2  Johns.  21; 
14  Mass.,  234 ;  6  Cow.,  162 ;  3  Johns.,  532, 533:  2  Cai.,  90; 
5  Johns.,  138;  8  Wend.,  672;  2  T.  K.,  4;  1  Bos.  &  P., 
339 :  1  Taunt.,  12. 

THIS  was  an  action  of  trover,  tried  at  the 
Washington  Circuit  in  Nov.,  1831,  before 
the  Hon.  Esek  Cowen,one  of  the  Circuit  Judges. 
The  plaintiff  held  a  bill  of  sale  of  a  large 
quantity  of  hides  and  skins  in  the  vat,  in  a  tan- 
nery occupied  by  John  L.  Shearer  and  Lewis 
Shearer,  and  also  of  machinery  appertaining  to 
the  tannery,  and  of  other  property,  executed 
to  him  by  the  Shearers  Aug.  12, 1826,  to  secure 
the  payment  of  $1,200  due  to  him  :  the  Shear- 
ers to  work  the  hides  and  skins  into  leather  for 
the  benefit  of  the  plaintiff.  In  Feb.,  1827,  the 
plaintiff  made  an  advance  to  the  Shearers  of 
$400  for  the  purchase  of  hides,  only  $2QO  of 
which,  however,  it  seems,  reached  the  tannery. 
At  the  time  of  the  making  of  the  bill  of  sale, 
there  was  an  execution  in  the  hands  of  a  dep- 
uty of  the  sheriff  of  the  County  of  Washing- 
ton, in  favor  of  the  Bank  of  Troy,  against  the 
two  Shearers,  Hosea  Adams  and  Lewis  Man- 
ning, for  $188.23,  with  interest  from  May  5, 
*1826,  returnable  at  the  August  Term  [*42 
following.  Nov.  18,  1826,  the  plaintiff  paid 
$90  on  the  execution,  which  was  indorsed.  In 
the  beginning  of  Mar.,  1827,  the  property  in 
question  was  advertised  to  be  sold,  but  the  sale 
was  postponed  at  the  request  of  the  plaintiff, 
who  said  he  would  pay  the  execution,  but 
wanted  time  to  enable  him  to  obtain  an  assign- 
ment of  the  judgment.  About  this  time  a  con- 
spiracy seems  to  have  been  formed  between 
John  L.  Shearer,  Hosea  Adams  and  one  John 
M'Gregory,  to  deprive  the  plaintiff  of  his  claim 
upon  the  property  by  virtue  of  the  bill  of  sale. 
Apr.  7,  1827,  the  whole  of  the  property  was 
sold  by  the  deputy  under  the  execution  in  favor 
of  the  Bank  of  Troy,  and  purchased  byM'Greg- 
ory  for  $118.41,  who,  upon  the  suggestion 
of  Hosea  Adams,  had  obtained  the  money  to 
make  the  purchase  from  David  Adams,  a  son 
of  Hosea  Adams.  June  18,  1827,  M'Gregory 
confessed  a  judgment  in  favor  of  David  Adams 
for  $122.44  damages  and  costs,  and  David 
Adams,  at  the  request  of  M'Gregory,  assigned 
the  judgment  to  Sprague,  one  of  the  defend- 
ants in  this  cause,  and  an  execution  was  forth- 
with issued  by  the  consent  of  M'Gregory.  At 
the  same  time  a  judgment  in  favor  of  the  Wash- 
ington and  Warren  Bank  against  M'Gregory 
and  Hosea  Adams,  as  indorsers  of  John  L. 
Shearer,  was  also  assigned  to  Sprague,  the 
amount  due  on  which  was*$131.52,  for  which 
also  an  execution  issued,  and  was  delivered  to 
the  same  deputy  June  19 ;  which  executions 
were  levied  upon  the  property  purchased  by 
M'Gregory  under  the  execution  in  favor  of  the 
Bank  of  Troy,  and  which  property  still  con- 
tinuing in  the  possession  of  the  Shearers,  was 
sold  by  virtue  of  such  executions  June  30, 1827. 
M'Gregory  himself  proved  that  he  urged  on  the 
second  sale  ;  and  he  also  testified  that  he  had 
understood  that  Crary,  the  plaintiff  in  this 
cause,  had  a  bill  of  sale  of  the  property,  but  he 
knew  that  the  execution  in  favor  of  the  Bank 
of  Troy  was  an  older  lien,  and  he  intended  to 
avail  himself  of  that  execution  and  defeat  the 
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bill  of  sale,  his  object  being  to  secure  the  debt 
due  to  the  Washington  and  Warren  Bank.  The 
value  of  the  property  sold  at  the  second  sale, 
accordingto  the  valuation  made  at  the  time,  was 
$771.50.  To  prove  the  combination,  evidence 
43*J  of  acts  and  declarations  of  *M'Gregory 
and  John  L.  Shearer,  previous  to  the  second 
levy,  was  received  by  the  judge,  though  ob- 
jected to  by  the  defendants.  The  plaintiff  also 
was  permitted  to  give  evidence  of  the  testimony 
of  John  L.  Shearer  upon  a  former  trial  of  this 
cause,  tending  to  prove  the  combination,  it 
being  shown  that  since  that  trial  he  had  died, 
notwithstanding  that  the  defendants  offered  to 
prove  that  John  L.  Shearer  was,  at  the  time  of 
his  testifying,  interested  in  the  event  of  the 
cause,  and  that  his  interest  was  on  the  side  of 
the  plaintiff  :  the  judge  ruling  that  inasmuch 
as  John  L.  Shearer  had  been  produced  as  a  wit- 
ness upon  that  trial  by  the  defendants,  they 
were  now  estopped  from  objecting  to  the  ad- 
missibility  of  his  testimony.  The  last  sale  was 
had  under  the  directions  of  the  defendants  in 
this  cause.  The  judge  instructed  the  jury  that, 
although  the  plaintiff  held  his  title  to  the  prop- 
erty subject  to  the  lien  of  the  execution  in 
favor  of  the  Bank  of  Troy,  he  could  not  be 
fraudulently  deprived  of  the  right  to  raise  that 
execution  by  paying  it,  nor  could  his  rights  be 
affected  by  a  hurried  and  fraudulent  sale;  and 
if  they  believed  that  such  fraud  existed,  they 
should  find  for  the  plaintiff.  And  he  further 
instructed  them,  that  if  they  should  find  that 
the  $400  advanced  by  the  plaintiff  subsequent 
to  the  bill  of  sale,  or  any  part  thereof,  had  been 
invested  in  hides  after  the  levy  under  the  exe- 
cution of  the  Bank  of  Troy,  it  would  be  their 
duty  to  find  a  verdict  for  the  plaintiff  for  the 
value  of  such  investment.  The  jury  found  a 
verdict  for  the  plaintiff  for  $394.50.  The  de- 
fendants having  excepted  to  the  several  decis- 
ions of  the  judge  upon  the  questions  raised 
and  decided  against  them,  and  obtained  a  bill 
of  exceptions  to  be  duly  signed,  moved  for  a 
new  trial. 

Mr.  C.  F.  Ingalls,  for  the  defendants,  in- 
sisted that  proof  of  the  declarations  of  M'Greg- 
ory  and  John  L.  Shearer  ought  not  to  have 
been  received,  and  that  the  evidence  of  the  tes- 
timony of  John  L.  Shearer  on  the  former  trial, 
after  the  offer  on  the  part  of  the  defendants  to 
prove  that  he  was  interested  in  the  event  of 
the  cause,  was  wholly  inadmissible.  He  also 
insisted  that  an  action  of  trover  could  not  be 
maintained;  that  the  execution  in  favor  of  the 
Bank  of  Troy  being  for  a  valid  debt  and  an 
unsatisfied  balance,  the  title  to  the  property 
44*]  passed  by  the  sale  *to  M'Gregory  ;  and 
if  there  was  a  conspiracy  to  defraud  the  plaint- 
iff in  this  cause,  an  action  on  the  case  was  the 
appropriate  remedy  of  the  plaintiff. 

Mr.  S.  Stevensi  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  admissions 
of  M'Gregory  and  Shearer,  as  proved  on  the 
trial,  were  clearly  competent  evidence  as  part 
of  the  res  gesta  constituting  one  of  the  princi- 
pal points  litigated  between  the  parties.  The 
property  taken  and  sold  upon  the  execution 
against  M'Gregory  and  Adams  was  not  found 
in  the  possession  of  either  of  them,  but  of  the 
Shearers ;  and  it  became  necessary,  therefore, 
for  the  defendants  to  prove  title  to  the  proper- 
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ty  in  themselves,  or  in  one  of  them.  To  show 
property  in  M'Gregory,  a  sale,  under  the  Troy 
Bank  execution,  at  which  M'Gregory  was  the 
purchaser,  was  attempted,  and  must  be  sus- 
tained or  the  defendants  must  fail.  What  was 
necessary  to  be  proved  by  one  party  might  be 
disproved  by  the  other.  M'Gregory  and  John 
L.  Shearer  were  the  principal  actors  in  the 
transaction  relative  to  the  Troy  Bank  execu- 
tion, as  is  abundantly  proved  by  Lewis  Shear- 
er. Their  acts  and,  of  course,  their  declara- 
tions at  the  time  while  engaged  in  bringing 
about  the  sale  and  accomplishing  the  avowed 
object  of  it,  were,  undeniably,  competent  and 
pertinent.  It  is  conceded  their  acts  were  so, 
and  that  their  declarations,  td*the  extent  claimed 
and  proved,  were  admissible,  stand  upon  as 
clear  and  well  settled  a  principle  of  evidence. 
They  were  a  constituent  part  of,  and  gave  char- 
acter to  the  transaction  or  sale.  1  Phil.  Ev 
202;  1  Stark.,  39,  47. 

If  the  testimony  of  John  L.  Shearer  on  the 
former  trial  had  been  used  by  the  plaintiff,  and 
the  objection  to  its  competency  on  the  score  of 
the  interest  of  the  witness  had  been  made  by 
the  defendants,  now  for  the  first  time  there 
would  be  some  plausibility,  if  not  force,  in  the 
argument,  that  had  it  been  made  before,  the 
witness  might  have  been  released;  now  it  is  too 
late.  Even  under  this  view  of  the  question,  I 
will  not  say  it  would  be  decisive  ;  for  the  evi- 
dence of  the  former  testimony  is  admitted  only 
from  necessity,  and  is  justly  liable  to  many  ex- 
ceptions; and  it  seems  even  still  to  be  ques- 
tioned by  high  *authority  if  it  be  admis-  [*45 
sible  at  all  in  a  criminal  case,  2  Hawk.,"  606, 
sec.  12;  Peake  Ev.,  60,  though  I  think  it 
would.  Eminent  judges  have  cast  a  doubt  over 
the  soundness  of  the  rule,  and  Ld.  Kenyon 
confined  its  operation  to  an  almost  impractic- 
able strictness,  evidently  from  the  danger  of 
its  great  facility  to  abuse.  1  Phil.  Ev.,  199, 
200,  Gould  ed.;  2  Johns.,  21,  per  Livingston, 
J.;  14  Mass.,  234;  6  Cow.,  162.  It  will  not  be 
allowed,  unless  the  witness  be  dead  and  his 
death  affirmatively  shown.  Even  diligent  in- 
quiry, without  being  able  to  find  the  witness, 
is  not  sufficient,  though  it  is  obvious  there  can 
scarcely  be  a  shade  of  difference  between  the 
two  cases — death  and  absence — either  in  prin- 
ciple or  hardship.  I  mention  these  circum- 
stances to  show  the  great  strictness  with  which 
the  rule  is  guarded  by  the  courts.  But  the 
argument  against  permitting  proof  of  the  in- 
terest of  the  witness,  where  the  same  party 
who  introduced  him  on  the  former  trial  offers 
his  testimony,  after  his  decease,  in  the  same 
cause,  does  not  apply  to  this  case.  This  is 
the  first  time  the  plaintiff  has  sought  to  use  the 
the  testimony  of  this  witness;  and  I  am  unable 
to  discover  any  reason  why  his  adversaries 
shall  not  be  permitted  to  take  every  legal  ex- 
ception to  it  that  they  might  have  taken  had 
he  been  living  and  before  the  court.  It  can- 
not be  said  that  the  plaintiff  would  have  im- 
proved him  on  the  former  trial,  if  the  defend- 
ants had  not;  and  then,  if  objected  to,  he  could 
have  been  released  ;  for  we  cannot  now  take 
his  assertion,  when  it  is  his  interest  to  make 
it,  and  we  are  not  at  liberty,  in  the  absence  of 
proof,  to  presume  that  the  plaintiff  would  have 
called  the  witness;  and  more  especially,  we 
cannot  presume  that  he  would  have  submitted 
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to  the  sacrifice  of  making  him  a  competent  wit- 
ness by  release.  The  case  assumes  that  he  was 
interested  in  the  event  of  the  suit. 

The  admission  of  the  testimony  at  the  circuit 
was  put  on  the  ground  that  the  defendants,  by 
introducing  the  witness  on  the  former  trial, 
had  declared  his  competency  and  credibility, 
and  thereby  precluded  themselves  from  ques- 
tioning either.  This  was,  undoubtedly,  true, 
so  far  as  that  trial  was  concerned,  1  Phil.  Ev., 
213,  but  no  further.  Independently  of  that  trial , 
Shearer  was  not  the  witness  of  the  defendants, 
unless  they  again  chose  to  make  him  such. 
46*]  Had  he  been  living  *and  been  introduced 
by  the  plaintiff  on  the  second  trial,  it  could  not 
for  a  moment  be  contended  that  the  defend- 
ants were  not  at  liberty  to  take  any  exceptions 
to  his  testimony;  and  yet  the  argument  would 
seem  to  be  pushed  to  this  extent.  I  am  aware 
a  distinction  is  taken  between  a  living  witness 
and  the  testimony  of  one  deceased;  but  I  have 
already  endeavored  to  give  the  answer  to  it 
in  this  particular  case.  The  position  of  a 
cause  at  the  circuit  sometimes  makes  it  expe- 
dient, in  a  choice  of  evils  for  a  party,  to  risk 
the  testimony  of  a  witness  interested  against 
him,  and  as  to  that  trial  he  must  abide  the  con- 
sequences; but  if  the  experiment  has  proved 
that  the  choice  was  an  unwise  one,  it  would 
be  a  hard  measure  of  justice  to  say  the  witness 
should  ever  after  be  not  only  a  competent,  but 
a,  credible  witness  in  the  cause  for  his  adver- 
sary, whether  dead  or  alive.  The  decease  of 
Shearer  may  be  a  misfortune  to  the  plaintiff, 
but  that  is  no  reason  for  throwing  that  misfort- 
une on  the  defendants  ;  nor  is  the  fact  that  the 
plaintiff  has  once  had  the  benefit  of  the  testi- 
mony of  an  interested  witness,  a  reason  why 
it  should  be  repeated.  There  is  no  force  in  the 
position  that  a  party  who  has  used  a  witness 
interested  against  him  should  afterwards,  on 
a  second  trial,  be  estopped  from  excepting  to 
him  on  the  ground  that  he  is  practicing  a  fraud 
upon  the  court.  The  rule  of  evidence  here  al- 
luded to  has  no  application  to  the  case.  1 
Phil.  Ev.,  213.  It  would  be  somewhat  difficult 
to  make  fraud  out  of  the  act  of  a  party  in  call- 
ing a  witness,  on  a  trial,  interested  against  him. 

The  judge  erred  in  admitting  the  testimony 
of  J.  L.  Shearer  ;  but,  notwithstanding,  I  am 
of  opinion  there  ought  not  to  be  a  new  trial, 
and  that  the  jury  were  bound  to  render  their 
verdict  for  the  plaintiff  independently  of  that 
testimony,  on  the  ground  that  the  first  sale 
was  fraudulent  and  void.  The  evidence  of 
Lewis  Shearer,  Noble  and  Maxwell,  proved 
every  fact  contained  in  the  statement  of  John 
L.  Shearer,  and  much  more  fully  and  explicit- 
ly than  was  testified  to  by  him,  according  to 
the  account  given  of  his  testimony.  The  man- 
ner of  selling  the  property,  and  the  circum- 
stances under  which  it  was  sold  by  the  deputy- 
sheriff,  were  highly  exceptionable;  and  if  sup- 
ported, would  result  in  an  enormous  sacrifice. 
47*]  Property,  *to  the  amount  of  near  $800, 
was  sold  for  $118 — a  strong  circumstance  that 
all  was  not  fair,  especially  when  there  is  no 
satisactory  evidence  that  the  plaintiffs  in  the 
execution  were  pressing,  and  the  plaintiff  in 
this  cause,  besides,  had  passed  his  word  that  it 
should  be  paid. 

Laying  entirely  out  of  view  the  testimony 
ef  John  L.  Shearer,  it  is  impossible,  upon  the 
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whole  case,  to  doubt  that  here  was  a  deliberate 
and  fraudulent  combination  between  the  par- 
ties to  the  first  sale  to  defraud  the  plaintiff  in 
this  cause;  audit  would  be  discreditable  to  the 
administration  of  justice,  to  give  countenance 
to  such  a  perversion  of  the  judgment  and  proc- 
ess of  the  court. 

The  defendants  are  not  entitled  to  any  pecul- 
iar protection  or  favor,  as  they  cannot  be 
deemed  bonafide  purchasers.  They  were  fully 
advised  of  the  claims  of  the  plaintiff,  and 
were  obliged  to  indemnify  the  sheriff  before  he 
would  hazard  a  sale.  Under  the  circumstances 
of  the  case,  in  contemplation  of  law,  they 
stand  in  no  better  situation  than  M'Gregory, 
being  chargeable  with  notice  of  his  fraud,  and 
having  chosen  to  take  the  risk  of  it. 

The  following  are  authorities  for  denying  a 
new  trial,  notwithstanding  the  error  of  the 
judge.  To  induce  the  granting  of  a  new  trial, 
there  should  be  strong  probable  grounds  to  be- 
lieve that  the  merits  have  not  been  fully  and 
fairly  tried,  and  that  injustice  has  been  done. 
3  Johns.,  532,  533  ;  2  Cai.,  90;  5  Johns.,  138  ; 
8  Wend.,  672;  2  T.  R,  4;  1  Bos.  &  P.,  339;  1 
Taunt.,  12.  No  such  grounds,  exist  in  this  case. 

New  trial  denied. 

Testimony  on  former  trial— When  competent  evi- 
dence. Cited  in— 5  Hill.  296 ;  8  Barb.,  533 ;  4  McLean, 
289. 

Fraud — Acts  and  declarations  as  evidence  of.  Dis- 
tinguished-50  N.  Y.,  358 ;  35  111.,  298. 

Cited  in— 11  N.  Y.,  195 ;  40  N.  Y.,  245 ;  3  Lans.,  260 ; 
37  Barb.,  483 ;  35  N.  J.  L.,  261. 

Admission  of  improper  evidence— New  trial.  Dis- 
aporoved— 8  Barb.,  434. 

Distinguished— 30  Hun,  306. 

Cited  in— 3  Hun,  498;  6  Hun,  121;  13  Hun,  183;  5 
Barb.,  285,  286;  7  Barb.,  21;  13  Barb.,  118;  44  Barb., 
640 ;  55  Barb.,  589 ;  5  T.  &  C.,  579 ;  3  Abb.  Pr.,  158  ;  2 
Abb.  N.  S.,  388 ;  6  Duer,  146 ;  1  E.  D.  S..  285 ;  2  Hilt., 
144 ;  2  Daly,  163 ;  10  Leg.  Obs.,  91 ;  1  Sawy.,  488. 


*COOK  v.  BOSTWICK. 


[*48 


Slander — Charge  of  False  Swearing — Affidavit 
by  Plaintiff  Substantially  True,  but  not  Liter- 
ally so — Charge  of  Court — Refusal  to  set  Aside 
Verdict  for  Plaintiff. 

Where  an  affidavit  was  made  substantially  true, 
but  literally  not  so,  and  the  deponent  was  charged 
with  having  sworn  false  in  the  making  of  the  affi- 
davit, who  brought  an  action  of  slander,  and  the 
judge,  instead  of  submitting  to  the  jury  to  deter- 
mine how  the  words  were  understood  by  the  by- 
standers to  have  been  spoken,  whether  in  relation 
to  the  substantial  or  literal  truth  of  the  affidavit, 
charged  them  that  if  they  should  find  that  the  de- 
fendant intended  to  impute  to  the  plaintiff  the 
crime  of  perjury  or  false  swearing,  and  a  verdict 
was  found  for  the  plaintiff,  it  was  held,  that  the 
jury  having  found  that  the  words  were  spoken  with 
a  malicious  intent,  and  with  the  view  to  defame,  the 
words  were  actionable ;  and  the  court  refused  to  set 
aside  the  verdict. 

THIS  was  an  action  of  slander,  tried  at  the 
Steuben  Circuit  in  Nov.,  1831,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 


NOTE. — Slander— Charge  of  perjury — When  charge 
of  false  swearing  amounts  to.  See  Hopkins  v.Beedle, 
1  Cai.,  347,  note ;  Martin  v.  Stillwell,  13  Johns.,  275. 
note ;  Woodcock  v.  Keller,  6  Cow.,  118,  note. 

See,  generally,  on  the  subject  of  slander.  Moody 
v.  Baker,  5  Cow.,  351,  notes  cited ;  Bullock  v.  Koon, 
9  Cow.,  30,  note,  and  other  notes  there  cited ;  Skinner 
ads.  Powers,  1  Wend.,  451,  note;  Sewall  v.  Catlin,  3 
Wend.,  291,  note ;  Oilman  v.  Lowell,  8  Wend.,  573, 
note. 
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Aug.  12,  1831,  Cook  went  to  Almond  Vil- 
lage, in  the  County  of  Allegany,  to  attend  to  a 
suit,  in  which  he  was  defendent,  depending 
before  H.  Cutler,  Esq.,  a  justice  of  the  peace 
•of  Allegany  Co.,  and  stopped  at  an  inn  kept 
by  one  Crandall  within  a  few  rods  of  the  of- 
fice of  the  justice,  and  went  to  the  horse-shed 
of  the  inn  to  fasten  his  horse.  The  line  separat- 
ing the  Counties  of  Allegany  and  Steuben  passes 
between  the  inn  and  shed,  within  a  few  feet 
of  the  shed,  which  is  in  the  County  of  Steuben; 
and  whilst  Cook  was  under  the  shed,  he  was 
arrested  by  virtue  of  a  warrant  issued  by  A. 
Livermore,  Esq.,  a  justice  of  the  peace  of 
Steubeu,  at  the  suit  of  one  Neally,  which  suit 
was  prosecuted  by  Bostwick,  the  defendant  in 
this  cause,  for  his  benefit.  Cook  was  taken  be- 
fore Justice  Livermore,  where  a  declaration 
was  exhibited  against  him  in  an  action  of  aa- 
sumpsit,  to  which  he  pleaded  in  abatement, 
that  at  the  time  of  his  arrest  he  was  actually 
attending  a  cause,  wherein  he  was  a  party,  at 
the  suit  of  one  G.  E.  W.,  before  H.  Cutler, 
Esq.,  and,  therefore,  prayed  a  discharge  from 
the  suit,  and  annexed  an  affidavit  that  the  plea 
was  substantially  true.  On  the  next  day  Bost- 
wick, in  speaking  of  Cook  and  of  the  affidavit 
made  by  him  verifying  the  plea,  said,  in  the 
hearing  of  several  persons,  that  the  affidavit 
49*]  was  not  true,  that  *Cook  was  not  attend- 
ing any  suit,  but  was  in  the  County  of  Steu- 
ben, and  that  he  swore  false,  that  he  had  per- 
jured himself,  and  that  he  would  have  him  in- 
dicted. Several  witnesses  were  sworn,  who 
testified  that  the  facts  in  reference  to  which 
the  charge  of  false  swearing  was  made  were 
understood  by  all  present.  The  defendant 
moved  for  a  nonsuit,  on  the  ground  that  what 
was  said  by  him  charged  the  plaintiff  with 
swearing  false  in  a  matter  not  material,  viz. : 
that  he  had  sworn  that  he  was  actually  attend- 
ing before  Justice  Cutler,  in  the  County  of 
Allegany,  when,  in  fact,  he  was  under  a  horse- 
shed  in  the  County  of  Steuben;  and  that  he 
had  not  charged  him  with  swearing  false  in  al- 
leging that  he  was  in  attendance  as  a  suitor  be- 
fore Justice  Cutler  ;  and  that  so  the  words 
were  understood  by  the  bystanders.  The  judge 
refused  to  nonsuit  the  plaintiff ;  and  the  de- 
fendant, after  calling  some  witnesses  present 
at  the  speaking,  to  prove  their  understanding 
of  the  words,  requested  the  judge  to  charge 
the  jury — if  they  should  find  that  the  defend- 
ant intended  only  to  impute  to  the  plaintiff 
false  swearing  in  respect  to  his  being  under  the 
shed,  and  not  in  the  presence  of  the  justice, 
that  the  defendant  did  not  mean  to  deny  that 
the  plaintiff  had  come  to  Almond  Village  to  at- 
tend to  his  suit  before  the  justice,  and  that  the 
words  were  so  explained  and  understood  at  the 
time  of  the  speaking  thereof — that  then  the 
words  were  not  actionable.  The  judge,  how- 
ever, did  not  so  charge  the  jury,  but  instructed 
them,  that  if  they  should  find  that  the  defend- 
ant intended  to  impute  to  the  plaintiff  the 
crime  of  perjury  or  false  swearing,  the  plaint- 
iff was  entitled  to  their  verdict.  The  jury 
found  for  the  plaintiff,  with  $100  damages. 
The  defendant  moved  to  set  aside  the  verdict. 

Mr.  S.  Stevens,  for  the  defendant.  The 
defendant  did  not  controvert  any  material  fact 
sworn  to  by  the  plaintiff,  but  simply  denied 
the  inference  or  conclusion  of  law  drawn  by 
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the  plaintiff,  viz. :  that  he  was  actually  attend- 
ing a  cause  as  a  party  before  a  justice  in  one 
county,  when,  at  the  time,  he  was  in  fact  in 
another  county.  The  charge  was  understood 
to  relate  to  a  subject  which  would  not  sustain 
the  imputation  of  a  *crime,  and  the  judge  [*5O 
ought  to  have  instructed  the  jury  that  if  it  was 
so  understood,  the  defendant  was  entitled  to  a 
verdict.  He  cited,  in  support  of  these  positions, 
Uohns.  Cas.,  279;  12  Johns.,  239;  13  Id.,  78; 
20  Id.,  344  ;  1  Wend.,  475  ;  4  Id.,  531  ;  7  Id., 
439;  9  Cow.,  530;  Cro.  Eliz.,  416;  Cro.  Jac.,  436. 
Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
was  right  in  submitting  to  the  jury  to  deter- 
mine in  what  sense  the  words  were  spoken.  If 
spoken  with  a  malicious  intent,  and  with  the 
view  to  defame,  they  were  actionable.  The 
jury  have  found  that  they  were  so  spoken,  and 
the  verdict  is  sustained  by  the  evidence.  That 
the  defendant  intended  to  impute  perjury  to 
the  plaintiff,  is  evinced  by  his  declaration  that 
he  would  have  him  indicted  for  perjury.  The 
defendant  ought  not  to  be  excused  on  the 
ground  that  perjury  could  not  have  been  com- 
mitted. If,  in  truth,  the  plaintiff  had  not  at- 
tended at  Almond  Village  as  a  party  to  a  suit, 
he  had  sworn  false;  if  he  did  attend,  he  had 
sworn  the  truth.  That  could  not  be  determined 
by  the  fact  of  his  being  arrested  over  the  coun- 
ty line,  though  near  the  justice's  office.  The 
allegation  made  by  the  defendant  was  that  he 
was  not  attending  a  suit,  and  it  was  admitted 
on  the  trial  that  he  Was  so  in  attendance.  That 
was  the  only  point  of  the  affidavit,  and  that 
was  denied  by  the  defendant  when  the  charge 
of  perjury  was  made.  Had  the  defendant  not 
been  so  attending,  he  was  guilty  of  perjury. 

New  trial  denied. 


Cited  in^t  Barb.,  514. 


*RIGHTMYER 


RAYMOND  &  DURHAM. 


[*51 


Agreement  to  Take  and  Work  up  LogsonS/uires 
—  Disposal  of  Property  —  Trover  by  Owner 
Lies  for  his  Share  —  Local  Actions  —  Venue. 

Where  one  party  takes  raw  material  belonging  to 
another  to  work  up  into  manufactured  articles  on 
shares,  and  agrees  to  give  the  owner  security  for 
his  share,  payable  at  a  future  day,  and  before  do- 
ing so  disposes  of  the  property,  the  owner  may 
maintain  trover  for  his  share  of  the  property,  and 
is  not  limited  to  the  action  of  assumpslt  upon  the 
contract. 

In  local  actions,  if  the  venue  be  not  laid  in  the 
proper  county,  the  defendant  may  avail  himself  of 
the  error  by  demurrer  if  it  appear  upon  the  record, 
or  by  motion  for  nonsuit  at  the  trial  if  it  does  not 
so  appear. 

Citations-1  Chit.  PL.  284:  Act,  April  20.  1833. 


was  an  action  of  trover,  tried  at  the 
J-  Madison  Circuit  in  Sep.,  1831,  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Circuit 
Judges. 

The  defendant  Raymond,  Nov.  20,  1829, 
entered  into  a  contract  to  cut  and  convey  to 
his  mill  all  the  whitewood  logs  on  a  certain 
lot  of  land  belonging  to  the  plaintiff;  to  select 
such  as  would  warrant  a  price  of  $6  per  1,000 
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feet,  and  when  the  logs  were  delivered  in  the 
mill-yard,  to  pay  the  plaintiff  $3  per  l,000feet 
in  one  year  from  the  date  of  the  contract,  giv- 
ing security  for  the  payment.  It  was  further 
stipulated  that  Raymond  should  take  his  pay 
out  of  the  timber  at  the  above  estimate,  and  de- 
liver all  the  refuse  logs  at  the  same  price;  the 
value  of  the  half  of  the  same  to  be  subsequent- 
ly agreed  upon.  The  logs  were  cut,  drawn  to 
the  mill  of  Raymond,  and  sawed  into  stuff  of 
various  dimensions;  and  in  the  spring  of  1830, 
Raymond  sold  the  same  to  Durham,  the  other 
defendant.  It  was  proved  that  the  logs  were 
to  have  been  sawed  into  half  inch  stuff,  but 
that,  in  fact,  they  were  sawed  into  half  inch, 
three  quarters,  and  inch  and  a  half  stuff.  The 
plaintiff  demanded  his  share  of  the  lumber  or 
payment,  or  security  for  the  payment  thereof. 
Raymond  alleged  that  the  plaintiff's  share  of 
the  lumber,  after  deducting  his  charges, 
amounted  to  only  $26.24,  and  offered  security 
for  that  sum.  The  plaintiff  claimed  $163.50. 
The  demand  by  the  plaintiff  was  made  in  the 
County  of  Oneida.  The  suit  was  commenced 
in  1831.  The  defendant  moved  for  a  nonsuit 
on  the  grounds:  1.  That  the  action  was  local, 
52*]  and  *that  the  venue  ought  to  have  been 
laid  in  the  county  where  the  tort  was  commit- 
ted; 2.  That  the  remedy  of  the  plaintiff  was 
in  assumpsit  under  his  contract,  and  not  by  an 
action  of  trover;  3.  That  security  having  been 
offered  for  the  amount  due,  the  plaintiff  could 
not  sustain  his  action.  The  judge  ruled  that 
the  defendant  could  not  take  advantage  at  the 
circuit  of  the  error  in  respect  to  the  venue,  but 
should  have  applied  by  motion  to  this  court 
to  change  the  venue, and  that  the  other  grounds 
were  not  sufficient  to  authorize  a  nonsuit. 
After  some  evidence  on  the  part  of  the  defend- 
ant, the  cause  was  submitted  to  the  jury,  who 
were  charged  by  the  judge  that  unless  Ray- 
mond had  complied  with  his  contract,  there 
had  been  no  change  of  the  property,  and  the 
plaintiff  was  entitled  to  sustain  his  action  of 
trover.  The  jury  found  a  verdict  for  the 
plaintiff  for  $169.93,  which  the  defendants 
now  moved  to  set  aside. 

Messrs.  C.  P.  Kirkland  and  B.  Davis 
Noxon,  for  the  defendants. 

Mr.  N.  P.  Randall,  for  the  plaintiff. 

By  the  Court,  Savage.  C'h.  J.  There  is  no 
good  reason  for  granting  a  new  trial  in  this 
case.  It  is  true,  that  by  the  Revised  Statutes, 
all  actions  for  injuries  to  personal  property 
were  made  local;  that  is,  they  were  required  to 
be  tried  in  the  county  where  the  cause  of  ac- 
tion arose.  It  is  stated  by  Mr.  Chitty,  that  in 
local  actions  in  the  superior  courts,  the  only 
modes  of  objecting  to  the  venue  is  by  demur- 
rer, or  at  the  trial  as  a  ground  of  nonsuit.  If 
the  objection  appear  on  the  record,  a  demur- 
rer is  proper,  if  it  does  not  so  appear,  the  de- 
fendant may  avail  himself  of  it  on  the  trial  as 
a  ground  of  nonsuit.  1  Chit.  PI.,  284.  When 
this  cause  was  tried,  the  defendants  were  enti- 
tled to  a  nonsuit  on  that  ground;  but  since  the 
trial,  the  Legislature,  by  the  Act  of  Apr.  20, 
1833,  have  said  that  actions  on  the  case  for  in- 
juries to  personal  property  shall  be  tried  in  the 
county  where  the  venue  is  laid.  Trover  is  now 
a  transitory  action.  If  a  new  trial  be  granted, 
this  cause  maybe  tried  in  the  county  where  the 
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venue  is  now  laid;  and  if  it  be  granted,  it  must 
be  with  costs  to  abide  the  *event.  I  do  [*53 
not,  therefore,  perceive,  as  far  as  that  objection 
goes,  that  it  will  be  of  any  service  to  grant  a 
new  trial. 

The  jury  by  their  verdict  have  settled  all  the 
questions  of  fact  as  to  the  mode  of  sawing  the 
logs,  and  the  principles  upon  which  the  plaint- 
iff's damages  should  be  estimated;  and  there 
can  be  no  doubt  of  the  law  as  the  judge  stated 
it  to  the  jury.  The  plaintiff  had  not  parted 
with  his  interest  in  the  lumber  by  its  being 
sawed  into  boards  and  plank,  and  the  defend- 
ant Raymond  had  no  right  to  take  the  plaint- 
iff's share  until  he  had  complied  with  his  con- 
tract, by  giving  security  for  the  amount  of  its 
value.  The  offer  of  security  which  was  made 
amounted  to  nothing,  so  long  as  the  sum  was 
insufficient. 

New  trial  denied. 

Local  actions— Venue  improperly  laid— Demurrer 
and  nonsuit.  Distinguished— 17  Wend.,  326. 

Cited  in— 12  Wend.,  266;  23  Wend.,  486 ;  6  Hill,  475 ; 
63  Barb.,  498. 

Raw  material— Working  up  of  on  shares— Title  re- 
mains in  owner.  Cited  in— 2  Demo,  631 ;  21  Barb., 
105;  38  Mo.,  166. 

Also  cited  in— 25  Hun,  109 ;  61  How.  Pr.,  497. 


GATES  v.  A.  GRAHAM  ET  AL. 

Partners — Agreement  under  Seal  beticeen  Two 
Firms — Action  on — Parties — Authority  of  In- 
dividual Partner  to  Bind  His  Firm  by  Con- 
tract under  Seal — Pleadings  before  Justice — 
Practice. 

Where  a  contract  under  seal  is  made,  purporting 
by  its  terms  to  be  between  two  firms  in  their  part- 
nership names,  and  the  partnership  name  of  one 
firm  is  subscribed  to  the  contract,  and  that  of  the 
other  firm  is  subscribed  to  a  counterpart  thereof, 
an  action  may  be  maintained  against  the  member 
of  the  firm  individually,  who  subscribed  the  name 
of  his  firm,  unless  he  proves  that  he  had  authority 
from  his  copartners  to  enter  into  a  contract  under 
seal,  and  subscribe  the  name  of  his  firm  to  it. 

And  such  action  may  be  brought  in  the  names  of 
all  the  members  of  the  firm  with  whom  the  contract 
purports  to  be  made,  although  the  counterpart  is 
signed  by  only  one  member  of  the  firm,  in  the  name 
of  his  firm,  and  no  authority  is  shown  authorizing 
him  to  affix  the  name  of  his  firm  to  a  contract  un- 
der seal. 

Where  a  cause  has  been  removed  by  appeal  from 
a  justice's  court  into  a  Court  of  C.  P.,  and  the  judg- 
ment there  affirmed,  this  court,  on  a  writ  of  error, 
will  not  critically  scan  the  pleadings  before  the  jus- 
tice, for  the  purpose  of  reversing  the  judgment ;  es- 
pecially when  such  pleadings  are  imperfect  and  ir- 
regular on  the  part  of  the  defendant.  It  behoves  a 
party  wishing  to  avail  himself  of  advantages  grow- 
ing out  of  the  pleadings  before  a  justice,  to  see  that 
the  pleadings  on  his  own  part  be  presented  in  an  un- 
exceptionable manner. 

Citations— 7  T.  R.,  207 ;  9  Johns.,  285 ;  1  Wend.,  326 ; 
9  Wend.,  68 ;  3  Johns.  Cas.,  180 :  13  Johns.,  310 :  2 
Cai.,  254 ;  1  Salk.,  197  ;  Bull.  N.  P.,  156 ;  1  Wheat.  Selw., 
338 ;  2  Bac.,  64 ;  10  Wend.,  91 ;  4  Bos.  &  P.,  146. 

ERROR  from  the  Monroe  C.  P.     Andrew 
Graham,    Walter  Graham  and    Wanton 
Graham  commenced  an  action  of  covenant  in 
a  justice's  court  against  David  Gates,  in  which 
they  declared  on  a  contract  under  seal,  bearing 


NOTE. — Partnership— Power  of  individual  partners 
to  bind  firm  by  deed. 

As  a  general  rule  a  partner  cannot  bind  his  copart- 
ners by  deed.  See  Clement  v.  Brush,  3  Johns.  Cas., 
180,  note ;  McBride  v.  Hagan,  1  Wend.;  326,  note. 
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date  Mar.  29,  1828,  which  they  alleged  to  have 
54*]  been  made  between  *the  defendant  by 
the  name  and  description  of  Pease,  Gates  & 
Co.  of  the  one  part,  and  the  plaintiffs  by  the 
name  and  description  of  Andrew  Graham  & 
Co.  of  the  other  part,  whereby  it  was  agreed 
that  the  plaintiffs  should  transport  for  the  de- 
fendant from  Pittsford  to  Albany  or  Troy, 
one  canal-boat  load  of  flour,  in  each  of  the 
months  of  Apr.,  May,  June,  Sep.,  Oct.  and 
Nov.  then  next,  and  one  boat  load  in  the 
months  of  July  and  Aug.  then  next;  for  which 
transportation  the  defendant,  by  the  name  and 
description  of  Pease,  Gates  &  Co.,  agreed  to 
pay  to  the  plaintiffs  at  the  rate  of  5s.  3d.  per 
barrel.  The  plaintiffs  averred  that  the  defend- 
ant had  not  the  flour  in  readiness,  and  that  he 
broke  his  covenant,  etc.  The  defendant  plead- 
ed nan  est  factum  and  eighteen  other  pleas. 
The  plaintiffs  recovered  judgment  against  the 
defendant  before  the  justice.  The  defendant 
appealed  to  the  Monroe  C.  P.,  on  the  trial  in 
which  court  the  contract  declared  on  was  pro- 
duced. It  had  the  signature  of  Pease,  Gates 
&  Co.  attached  to  it,  and  it  was  proved  that  at 
the  time  of  its  execution  there  was  a  seal  affixed 
to  it,  opposite  to  which,  the  signature  of  Pease, 
Gates  &  Co.  was  written  by  Daniel  Gates,  the 
defendant  in  the  cause,  but  now,  on  its  produc- 
tion in  court,  a  particle  only  of  a  wafer  was  vis- 
ible. It  was  further  proved  that  at  the  time  of 
the  execution  of  the  contract  a  counterpart  was 
signed  by  Andrew  Graham,  one  of  the  plaint- 
iffs, who  affixed  the  name  of  Andrew  Graham 
in  company  to  it,  opposite  to  a  seal,  and  the 
instruments  were  exchanged  between  the  par- 
ties. The  counterpart  was  produced  in  court. 
The  firm  of  Pease,  Gates  &  Co.  was  composed 
of  the  defendant  and  Justin  Gates  and  Thomas 
Pease.  The  two  last  named  individuals  in- 
formed two  of  the  plaintiffs,  previous  to  the 
execution  of  the  contract,  that  their  partner 
Daniel  Gates  was  authorized  to  make  a  con- 
tract relative  to  the  transportation  of  flour. 
The  plaintiffs  were  joint  owners  of  a  boat,  nav- 
igated on  the  canal,  and  carried  on  the  busi- 
ness of  transportation.  When  Andrew  Gra- 
ham signed  the  counterpart  Walter  Graham 
was  present,  but  Wanton  Graham  was  not 
there.  The  defendant  objected  to  the  contract 
being  read  in  evidence,  unless  the  plaintiffs 
explained  by  proof  the  breaking,  defacing  or 
55*]  removal  of  the  seal,  but  the  *court  over- 
ruled the  objection,  and  the  contract  was  read 
to  the  jury.  The  plaintiffs  proved  a  failure  in 
performance  of  the  contract  on  the  part  of  the 
defendant,  and  obtained  a  verdict,  on  which 
judgment  was  entered.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  H.  Gay,  for  the  plaintiff  in  error. 

Mr.J.  Bellows,  for  the  defendants  in  error. 

By  the  Court,  Nelson,  J.  The  burden  lay 
upon  the  defendant  to  show  that  he  had  au- 
thority to  sign  and  seal  the  instrument  in  ques- 
tion for  his  copartners;  and  the  proof  should 
be  conclusive  on  the  point,  to  justify  the  court 
in  turning  the  plaintiffs  over  to  a  new  action. 
Without  now  touching  the  somewhat  litigated 
question  whether  an  authority  to  seal -for  an- 
other resting  in  parol,  is  valid  and  competent 
for  that  purpose,  it  is  sufficient  to  say,  that  no 
authority  to  seal,  of  any  description,  has  been 
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shown  in  this  case,  before  the  execution  of  the 
contract,  nor  has  there  been  any  subsequent 
ratification  of  it  by  the  copartners. 

There  was  evidence  of  an  existing  authority 
to  make  the  contract  for  the  transportation  of 
the  flour,  and  even  without  any  express  pow- 
er, the  defendant  was  authorized  to  make  such 
a  contract  by  virtue  of  the  partnership,  as  it 
fell  within  the  scope  of  it;  but  this  gave  him 
no  authority  to  seal.  Authority  to  seal  is  not 
to  be  implied  from  an  express  power  to  make 
a  contract  not  requiring  a  seal;  nor  is  it  to  be 
derived  from  the  existence  of  the  partnership. 
One  partner,  by  virtue  of  it,  has  no  power  lo 
seal  for  another.  7  T.  R.,  207;  9  Johns.,  285; 
1  Wend.,  326;  9  Id.,  68.  The  implied  power 
to  one  partner  to  act  within  the  limits  of  the 
partnership  is  as  complete  as  an  express  power 
to  act  in  a  specified  case;  and  if  the  general 
power  does  not  confer  authority  to  seal,  the 
other  cannot.  If  the  above  conclusion  is  cor- 
rect, the  suit  is  properly  brought  against  the 
defendant,  and  he  is  personally  responsible  to 
the  plaintiffs,  upon  the  covenant.  3  Johns. 
Cas.,  180;  13  Johns..  310;  2  Cai.,  254. 

*The  instrument  in  question  is  in  sub-  [*56 
stance  a  deed  poll,  and  no  one  not  named  in 
it  can  bring  an  action  upon  it.  1  Salk.,  197; 
Bull.  N.  P.,  156;  1  Wh.  Selw.,  338;  2  Bac.,  64; 
10  Wend.,  91.  A  counterpart  of  the  agree- 
ment was  signed  and  sealed  by  Andrew  Gra- 
ham, in  a  name  purporting  to  be  the  name  of 
a  firm,  and  delivered  to  the  defendant,  at  the 
time  of  the  delivery  of  the  contract  declared 
on.  These  contracts,  it  is  contended,  are  but 
one  instrument  in  law;  and  as  Andrew  Gra- 
ham showed  no  authority  to  seal,  the  agree- 
ments ought  to  be  viewed  as  a  contract  be- 
tween him,  individually,  and  the  defendant; 
and  if  so,  the  suit  should  have  been  in  his  name 
alone.  This  position,  I  think,  would  have  been 
correct,  if  the  deed  had  been  inter  partes,  and 
signed  and  sealed  by  each  of  the  contract- 
ing parties.  Then  it  would  have  been,  in  con- 
templation of  law,  an  agreement  solely  between 
the  individuals  executing  it,  though  in  a  part- 
nership name;  neither  having  authority  to  seal 
for  their  partners.  But  the  execution  of  the 
instrument  by  one  party  only  varies  the  reme- 
dy. The  question  that  arises  is,  who  are  the 
persons  named  in  it?  for  they  are  the  persons 
with  whom  the  defendant  has  covenanted,  and 
who  may  maintain  the  action  according  to  the 
above  authorities.  The  plaintiffs,  I  think,  are 
described  with  sufficient  certainty  for  id  cerium 
est,  quod  cerium  reddi  potest.  They  were  the 
persons  composing  the  company,  and  were 
designated  by  the  terms  or  language  used.  It 
is  like  the  case  of  a  bond  or  note  given  to  the 
trustees  or  other  officers  of  an  incorporated  as- 
sociation, where  the  action  must  be  in  the 
names  of  the  persons  thus  described,  the  asso- 
ciation not  having  any  corporate  name  in  which 
the  suit  may  be  brought.  The  case  of  Piggot 
v.  Thompson,  4  Bos.  &  P.,  146,  illustrates  the 
principle. 

There  were  nineteen  issues  before  the  justice, 
as  appears  from  the  record  in  this  case.  Many 
of  them  issues  of  law,  in  the  form  of  issues  of 
fact  upon  which  questions  have  been  raised; 
but  the  pleadings  are  so  imperfect  and  irreg- 
ular that  I  shall  not  examine  them.  If  a 
party  is  desirious  to  plead  specially  in  a  suit 
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before  a  justice,  it  should  be  done  with  more 
formality  and  precision  than  was  pursued  here, 
if  he  expects  the  C.  P.  or  this  court  to  examine 
67*]  and  determine  the  *case  upon  questions 
arising  upon  the  pleadings.  We  have  given  to 
the  defendant  the  benefit  of  every  material  fact 
contained  in  his  numerous  pleas,  the  same  as 
if  such  facts  had  been  presented  in  a  notice 
under  the  general  issue,  which,  from  the  Im- 
perfection of  the  pleadings,  is  the  most  that  he 
can  justly  claim. 

The  court  were  right  in  permitting  the  in- 
strument to  be  read  in  evidence,  notwithstand- 
ing the  objection  growing  out  of  the  condition 
of  the  seal.  The  question  raised  belonged  to 
the  jury. 

After  a  critical  examination  of  the  facts,  and 
direction  of  the  court  below,  I  am  of  opinion 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Cited  in-75  N.  Y.,  202 ;  8  W.  Dig.,  12. 


8AYLES  «.  SMITH. 

Business  Transactions  on  Sunday,  Valid  unless 
Prohibited  by  Common  or  Statute  Law — Pro- 
ceedings to  Foreclose  Mortgage — Sale  on  Sun- 
day— Estoppel — Admission  of  Title  in  Another. 

All  acts  in  the  transaction  of  business  done  on 
Sunday  are  as  valid  as  if  done  on  any  other  day  of 
the  week,  unless  prohibited  by  common  law  or 
statute. 

The  proceedings  in  a  statute  foreclosure  of  a 
mortgage  are  not  void,  because  the  day  of  sale  spe- 
cified in  the  advertisement  happens  on  a  Sunday.  It 
is  competent,  however,  in  the  mortgagee,  after  the 
institution  of  the  proceedings,  and  before  the  day 
of  sale,  to  postpone  the  sale  to  a  subsequent  day, 
without  affecting  the  regularity  of  the  proceedings. 

A  sale  on  Sunday,  under  such  proceedings,  it 
seems,  is  not  prohibited  by  statute. 

A  party  admitting  the  title  to  land  to  be  in  an- 
other, and  agreeing  to  purchase,  is  estopped  from 
setting  up  title  in  himself  under  a  deed  which  he 
had  held  for  six  years  previous  to  such  admission, 
and  such  estoppel  extends  to  all  claiming  under 
him. 

Citations— 7  Wend.,  401;  7  Johns.,  225. 

fPHIS  was  an  action  of  ejectment  tried  at  the 
JL   Madison  Circuit  in  Sep.,  1831,  before  the 
Hon.   Nathan  Williams,  one  of    the   Circuit 
Judges. 

The  plaintiff  proved  that  the  defendant, 
Horace  Smith,  at  the  time  of  the  commence- 
ment of  this  suit,  was  in  possession  of  the  prem- 
ises in  question,  claiming  to  hold  as  the  as- 
signee of  his  father,  Sheldon  Smith,  an  insolv- 
vent  debtor;  and  that  Sheldon  Smith  had  ad- 
mitted by  parol  that  the  premises  belonged  to 
one  John  Bradley,  from  whom  he  had  agreed 
58*]  to  *purchase  the  same  at  the  time  that 
Bradley  took  his  deed  from  John  Mattison. 
The  plaintiff  produced  the  deed  of  the  prem- 
ises in  question  from  Mattison  to  Bradley,  bear- 
ing date  June  2,  1820;  and  also  gave  evidence 
of  a  judgment  in  favor  of  himself  and  another 
against  Mattison  ;  docketed  Oct.  14,  1819,  and 
of  an  execution  and  sale  by  virtue  of  such  judg- 
ment, and  produced  the  sheriff's  deed  to  him 
of  the  premises  in  question,  bearing  date  June 
30,  1830.  The  defendant  then  read  in  evidence 
a  deed  of  the  premises  in  question  executed  by 
Mattison  to  Sheldon  Smith  Feb.  14,  1814;  this 
evidence  was  received  by  the  judge,  although 
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objected  to  by  the  plaintiff.  The  plaintiff  there- 
upon proved  that  Sheldon  Smith,  on  receiving 
the  deed,  executed  to  Mattison  a  mortgage  of 
the  same  premises,  to  secure  the  purchase 
money;  that  the  equity  of  redemption  was  fore- 
closed by  a  statute  foreclosure,  and  the  prem- 
ises sold  and  a  deed,  by  virtue  of  such  fore- 
closure, executed  Feb.  21,  1820,  to  the  pur- 
chaser, who  on  the  same  day  conveyed  the 
premises  to  Mattison.  In  the  advertisement  of 
the  foreclosure  of  the  mortgage,  it  was  stated 
that  the  premises  would  be  sold  Feb.  20;  and 
it  being  discovered  that  the  day  would  happen 
on  a  Sunday,  a  postponement  of  the  sale  until 
Feb.  21, was  duly  published  Feb.  14.  The  de- 
fendant insisted  that  the  premises  having  been 
advertised  to  be  sold  on  a  Sunday  the  proceed- 
ings of  foreclosure  were  void,  and  moved  that 
the  plaintiff  be  nonsuited  ;  which  motion  was 
granted  by  the  judge.  The  plaintiff  now  asked 
that  the  nonsuit  be  set  aside. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  D.  Cady,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  There  are 
two  points  in  this  case  made  by  the  plaintiff  : 
1.  That  as  both  parties  claimed  title  from  Mat- 
tison, the  defendant,  through  Bradley,  whose 
tenant  he  was,  and  with  whom  he  entered  into 
a  contract  to  purchase,  at  the  time  when  Brad- 
ley took  a  deed  from  Mattison,  the  defendant 
was  estopped  from  denying  that  the  title  was 
*in  Mattisou  when  he  conveyed  to  Brad-  [*59 
ley.  2.  That  the  foreclosure  of  Sheldon  Smith's 
mortgage  was  regular  and  revested  the  title  in 
Mattison. 

1.  The  defendant  stands  in  no  better  situa- 
tion than  Sheldon  Smith;  and  he  could  not 
deny  the  title  of  Bradley,  who  purchased  of 
Mattison  June  2,  1820.  At  that  time  he  admit- 
ted the  title  in  Bradley,  as  derived  from  Mat- 
tison ;  yet  he  now  pretends  that  at  that  very 
time  and  for  6  years  before,  he  was  and  had 
been  the  owner  himself.  If  he  had  then  the 
title  it  was  his  duty  to  have  asserted  it,  instead 
of  admitting  it  in  Mattison  ;  he  was  estopped 
from  setting  up  his  own  title  afterwards.  This 
is  not  like  the  case  of  Jackson  v.  Spear,  7 
Wend.,  401.  There  is  no  pretense  of  mistake 
or  imposition  in  this  case.  In  that  case  the 
defendant,  when  he  made  the  admission  of  the 
plaintiff's  title,  made  no  claim  himself  to  the 
lot;  but  there  were  conflicting  claimants,  and 
after  agreeing  to  purchase  of  the  plaintiff,  he 
became  satisfied  that  the  other  claimant  had 
the  better  title,  and  purchased  of  him.  This 
case  is  not  at  all  like  that;  the  title  now  set  up 
is  much  older  than  the  conveyance  from  Mat- 
tison to  Bradley;  Sheldon  Smith  did  not  pre- 
tend ignorance  of  it  when  the  admission  was 
made,  and  there  is  no  pretense  that  any  impo- 
sition was  practiced. 

But  if  the  defendant  was  at  liberty  to  im- 
peach the  title  which  he  had  admitted,  with  a 
full  knowledge  of  all  his  rights,  still  I  think 
he  must  fail  as  he  cannot  avail  himself  of  any 
defect  in  the  notice  of  sale.  The  day  appointed 
in  the  notice  first  published  was  Sunday.  It  is 
asserted  that  a  sale  on  that  day  would  be  void 
and,  therefore,  it  is  argued,  the  notice  was  void. 
I  cannot  admit  the  assertion  or  the  consequence. 
All  acts  and  transactions  are  lawful  done  on 
the  Sabbath,  unless  prohibited  either  by  the 
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common  law  or  by  statute.  All  judicial  proceed- 
ings are  prohibited  on  Sunday  by  the  common 
law.  The  Act  of  1813,  for  the  suppression  of 
immorality,  which  was  in  force  when  the  fore- 
closure took  place,  prohibits  traveling,  servile 
labor,  and  working,  amusements  of  various 
kinds,  and  the  exposure  for  sale  of  any  wares, 
merchandise,  goods  or  chattels,  with  certain 
6O*]  exceptions  of  small  meat,  milk  *and  fish 
before  9  o'clock  in  the  morning.  In  so  far  as 
the  transaction  of  business  on  the  Sabbath  is 
in  itself  immoral,  the  permitted  sales  and  pur- 
chases are  just  as  immoral  as  those  which  are 
prohibited.  Business  transactions,  therefore, 
which  are  void  on  Sunday,  are  void  not  be- 
cause they  are  immoral,  per  se,  but  because 
they  are  prohibited  by  law.  If  the  sale  of  real 
estate  was  prohibited  on  Sunday,  it  would  be 
unlawful  to  sell,  according  to  the  notice  given 
in  the  case  before  us.  The  proceeding  to  ef- 
fect a  statute  foreclosure  of  a  mortgage  is  cer- 
tainly not  a  judicial  proceeding.  It  is  not  pro- 
hibited by  the  Statute  of  1813,  nor  by  any  other 
that  I  am  aware  of;  and  if  the  act  is  not  pro- 
hibited it  is  lawful,  however  improper  it  may 
be  as  as  a  violation  of  decorum  and  relig- 
ious duty. 

Again;  even  if  the  sale  on  Sunday  would  be 
void,  it  does  not  necessarily  follow  that  the 
notice  would  be  void.  It  is  not  necessary  that 
the  sale  should  take  place  on  the  day  men- 
tioned in  the  notice;  the  party  instituting  the 
proceedings  has  a  right  to  postpone  the  sale;  he 
is  expressly  authorized  so  to  do  by  the  Revised 
Statutes,  and  it  was  so  held  under  the  former 
Act,  in  which  there  was  no  express  provision 
to  that  effect,  Jackson  v.  Clark,  7  Johns. ,  225 ; 
where  it  is  also  said  that  the  6  months'  notice 
is  not  solely  for  the  purpose  of  giving  notoriety 
as  to  the  time  and  place  of  sale,  but  to  enable 
the  mortgagor  to  raise  the  money.  It  had  been 
contended  by  counsel  in  that  case  that  if  there 
could  be  any  postponement,  it  must  be  for  6 
months;  but  the  court  did  not  assent  to  it,  and 
gave  answer  to  the  argument  as  above  stated. 

On  both  grounds,  I  am  of  opinion  that  a  new 
trial  should  be  granted. 

Acts  done  on  Sunday— When  valid.  Cited  in— 13 
Wend.,  430 ;  1  Denio,  206 :  24  N.  Y.,  357;  6  Barb.,  319 ; 
33  Barb.,  569 ;  44  Barb.,  621;  7  How.  Pr.,  372 ;  21  How. 
Pr.,  166;  4  Bos.,  317;  4E.  D.  S.,  235. 

Admission  of  title  in  another— Estoppel.  Overruled 
—5  Duer,  281. 

Distinguishedr-1  Hill,  19. 

Cited  in— 3  Barb.,  592 ;  5  Barb.,  329 ;  36  Am.  Dec., 
572  (17  Me.,  235). 
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Chattel  Mortgage — Default — Title  of  Mortgagee, 
Absolute — Application  by  Mortgagor  to  Court  of 
Equity  for  Leave  to  Redeem — Waiver  of  For- 
feiture— Tender  and  Acceptance  of  Money — 
Parol  Evidence,  Inadmissible  to  Show  that 
Sum  Specified  in  Condition  of  Mortgage  is  Too 
Large. 

Default  in  payment  of  money  secured  by  a  mort- 
J-MJTI  •  of  personal  property  renders  the  title  of  the 
mortgagee  absolute,  and  authorizes  him  to  reduce 
the  property  to  actual  possession. 

The  mortgagor  may  apply  to  a  court  of  equity  for 
leave  to  redeem  the  property ;  but  the  right  to  re- 
deem may  be  foreclosed  by  the  mortgagee,  with- 
out judicial  proceedings  by  a  sale  of  the  property, 
upon  reasonable  notice  to  the  mortgagor. 

WEND.  12. 


Tender  of  the  money  after  forfeiture  does  not  op- 
erate to  re-invest  the  title  in  the  mortgagor,  but 
tender  and  acceptance  has  that  effect. 

Acceptance  of  part  of  the  money  is  not  a  waiver 
of  the  forfeiture. 

Parol  evidence  that  the  sum  specified  in  the  con- 
dition of  the  mortgage  exceeds  the  amount  of  the 
debt  justly  due  to  the  mortgagee  is  inadmissible ;  if 
a  larger  sum  than  is  really  due  has  been  inserted,the 
mistake  can  be  corrected  only  in  equity. 

Citations— 8  Johns.,  96, 189 ;  7  Cow.,  290 ;  9  Wend.. 
80;  2  Johns.  Ch.,  100:  10  Vin.  Abr.,  tit.  Pawn,  pi.  3; 
Pow.  Mort.,  200, 1041 ;  1  Ves.,  128,  278 ;  2  Fonbl.,  261,  n. 
f;  3  Johns.,  509;  1  Johns.,  139 ;  7  Johns.,  341 :  1  Phil, 
Ev.,  427;  1  Cow.,  250;  4  Cow.,  431;  4  Johns.  Ch.,  167. 

THIS  was  an  action  of  trespass,  tried  at  the 
Schoharie Circuit  in  Nov.,  1831, before  the 
Hon.  James  Vanderpoel,   one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  taking,  about 
June  22,  1831,  of  two  mares,  the  alleged  prop- 
erty of  the  plaintiff.  The  defendant  took  the 
mares  by  the  direction  of  Sally  Hickok,  the  ad- 
ministratrix of  the  estate  of  Horace  Hickok. by 
virtue  of  a  mortgage  executed  by  the  plaintiff 
to  Horace  Hickok  and  Benjamin  Hickok, bear- 
ing date  Apr.  15,  1830,  whereby  the  plaintiff 
conveyed  a  span  of  bay  mares  and  several  head 
of  cattle.  The  mortgage  was  conditioned  for 
the  payment  of  $50,  with  interest,  on  or  before 
Oct.  20,  1830.  In  May,  1830,Benjamin  Hickok 
assigned  his  interest  in  the  mortgage  to  Horace 
Hickok,  who  died  in  Jan.,  1831,  and  adminis- 
tration of  his  goods,  etc.,  was  granted  to  his 
wife,  Sally  Hickok.  The  plaintiff  offered  to 
prove  the  consideration  of  the  mortgage,  by 
showing  that  it  was  given  to  secure  the  mort- 
gagees for  having  signed  a  note  with  him,  as 
his  sureties,  to  one  Clement  Nichols,  for  $25, 
and  that  it  was  given  for  no  other  purpose  ; 
which  evidence  was  objected  to,  but  the  objec- 
tion was  overruled.  Proof  was  exhibited  on 
both  sides  as  to  the  consideration  of  the  mort- 
gage ;  which  was  very  contradictory.  The 
plaintiff  also  proved  that  on  the  day  preceding 
*the  taking  of  the  horses,  the  defendant  [*62 
agreed  to  extend  the  time  of  payment,  and 
wait  three  weeks  before  he  would  take  them. 
This  evidence  was  also  objected  to.but  received 
by  the  judge.  The  defendant  produced  a  note 
given  by  the  plaintiff  and  H.  &  B.  Hickok  to 
Clement  Nichols,  bearing  date  Apr.  15,  1830, 
for  $25,  with  interest,  on  which  were  indorsed 
sundry  payments,  amounting  to  $23.81,  and 
proved  by  Clement  Nichols  that  the  balance  of 
this  note,  viz.:  $2.54,  was  paid  to  him  by  Sally 
Hickok,  who  took  it  up.  The  judge  charged 
the  jury  that  if  the  condition  of  a  mortgage  of 
personal  property  is  not.  complied  with,  the 
property  becomes  absolutely  vested  in  the  mort- 
gagee ;  but  if  they  were  satisfied  that  in  this 
case  payments  had  been  made  with  the  knowl- 
ege  of  Mrs.  Hickok,  on  the  note  to  Nichols 
after  the  mortgage  became  due,  such  payments 
were  a  waiver  of  the  forfeiture  ;  and  if  they 
should  find  that  the  sole  consideration  of  the 
mortgage  was  the  note  given  to  Nichols,  and 
that  it  was  paid,  it  would  be  their  duty  to  find 
a  verdict  for  the  plaintiff.  He  also  charged 
them  that  they  should  find  for  the  plaintiff,  if 
satisfied  that  the  defendant  had  promised  to 
wait  three  weeks,  as  in  such  case  the  defend- 
ant had  no  right  to  take  the  property  until  the 
expiration  of  that  time.  The  defendant  ex- 
cepted  to  this  charge.  The  jury  found  a  ver- 
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diet  for  the  plaintiff,  with  $120  damages,  which 
the  defendant  now  moves  to  set  aside. 

Mr.  A.  J.  Parker,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The.  judge  erred 
in  the  submission  of  this  case  to  the  jury, upon 
the  grounds  stated  by  him.  After  the  default 
in  payment  of  the  money  secured  by  the  mort- 
gage, the  title  to  the  property  became  absolute 
in  the  mortgagees,  and  they  or  their  represent- 
atives had  a  right  to  reduce  it  to  possession.  8 
Johns.,  96  ;  7  Cow..  290  ;  9  Wend.,  80.  Not- 
withstanding the  forfeiture  and  perfection  of 
the  title  in  the  mortgagee  in  such  a  case,  I  have 
always  supposed,  and  have  no  doubt,  that  in 
<53*Jequity,  upon  well  settled  *principles,  the 
mortgagor  has  the  right  to  redeem.  If  such 
remedy  did  not  exist,  there  might  and  would, 
frequently,  be  an  enormous  sacrifice  of  prop- 
erty. It  seems,  however,  that  the  right  to  re» 
deem  may  be  foreclosed,  without  judicial  pro 
ceedings,  by  a  sale  of  the  property  as  in  the 
case  of  a  pledge,  upon  reasonable  notice  to  the 
mortgagor.  2  Johns.  Ch.,  100,  and  cases  cited; 
10  Vin.  Abr.,  title  Pawn,  pi.  3  ;  Pow.,  Mort., 
1041  ;  1  Ves.,  Sr.,  278  ;  2  Fonb.,  261,  n.f. 

Tender  of  the  money  after  forfeiture  does  not 
operate  to  re-invest  the  title  in  the  mortgagor, 
so  as  to  enable  him  to  recover  at  law.  8  Johns., 
96.  If  the  money  be  accepted,  I  think  it  would 
have  that  effect,  as  the  acceptance  would  be 
considered  a  waiver  of  the  forfeiture,  the  act 
of  the  parties  being  susceptible  of  no  other  con- 
struction. But  the  acceptance  of  a  part  of  the 
money  secured  by  the  mortgage  would  not  au- 
thorize such  an  inference,  and  the  establishing 
of  a  rule  that  the  payment  of  part  should  be 
considered  a  waiver  of  the  forfeiture,  would 
be  as  inconvenient  to  one  party  as  to  the  other, 
as  it  would,  necessarily,  embarrass  all  partial 
payments.  It  cannot  be  contended  that  the  ac- 
ceptance of  a  part  of  the  money  would  dis- 
charge the  mortgage  ;  and  if  it  would  not,  the 
rule  would  be  of 'no  essential  importance  to  the 
mortgagor.for  a  subsequent  demand  of  the  bal- 
ance due  and  refusal  to  pay  would  create  a  new 
forfeiture.  Besides,  in  most  cases  of  mort- 
gages of  personal  property,  the  mortgagee,  by 
the  very  terms  of  the  instrument,  is  entitled  to 
possession  at  his  option,  until  the  money  be 
paid. 

The  promise  by  the  defendant  to  wait  three 
weeks  for  payment,  or  to  wait  that  length  of 
time  before  he  would  take  the  property,  was 
without  consideration  and,  therefore  a  nudum 
pactum. 

The  judge  also  erred  in  permitting  the  con- 
sideration stated  in  the  mortgage  to  be  varied 
or  contradicted  by  parol  evidence.  1  Johns., 
139  ;  3  Id.,  509;  7  Id.,  341;  1  Ves.,  Sr.,  128;  1 
Phil.  Ev.,427;  1  Cow.,  250;  4M,  431.  There 
are  many  exceptions  to  this  rule,  such  as  fraud 
and  illegal  consideration  ;  but  it  is  impossible 
to  distinguish  this  case  from  those  cases  in 
which  it  has  been  uniformly  applied,  and  par- 
ticularly those  in  this  court  above  referred  to. 
64*]  The  contradictory  *testimony  in  this 
case,  alternately  impugning  and  supporting  the 
consideration  stated  in  the  mortgage,  shows  the 
danger  of  departing  from  the  rule.  The  con- 
sideration of  promissory  notes  may  be  inquired 
into,  but  there  the  consideration  does  not  ap 


pear  upon  the  face  of  the  instrument  ;  and 
even  as  it  regards  promissory  notes,  the  rule  is 
inflexible  as  to  any  material  part  appearing 
upon  the  face  of  the  note.  8  Johns.,  189.  An 
absolute  deed  may  in  equity  be  turned  into  a 
mortgage  by  parol  proof  ;  but  that  is  on  the 
assumption  of  fraud  in  the  grantee,  upon  which 
ground  the  action  of  the  court  is  sustained.  4 
Johns.  Ch.,  167,  and  cases  cited  ;  Pow., Mort., 
200.  If  there  is  a  mistake  in  the  mortgage  as 
to  the  amount  of  indebtedness  of  the  mortga- 
gor, the  remedy,  as  in  all  cases  of  this  kind,  is 
to  be  sought  in  a  court  of  equity.  Here  the 
party  must  be  bound  by  his  agreement. 
New  trial  granted. 

Chattel  mortgage— Default  by  mortgagor  vests  title 
in  mortgagee.  Distinguished—  21  Wend.,  487. 

Cited  in-24  Wend.,  143;  1  Hill,  453:  2  Denio,  172; 
13  N.  Y,,  565 :  1  Barb.,  548 ;  2  Barb.,  542 ;  5  Barb.,  518; 
39  Barb.,  608 ;  43  Barb.,  611 :  1  T.  &  C.,  563 :  46  How. 
Pr.,  291 ;  Edm.,  122 ;  2 Leg.  Obs.,  161 ;  7  Bank  Reg.,70; 
2  Sawy.,  240 ;  1  Low.,  316 ;  27  Cal..  269  ;  76  111.,  481;  101 
U.  S.,  742. 

Equity  of  redemption— Foreclosure.  Cited  in— 21 
Wend.,  276  ;  3  Denio,  35 ;  4  Denio.  230 ;  27  N.  Y.,  566  ; 
1  Lans.,  280 ;  4  Lans.,  75 ;  12  Barb..  636 ;  13  Barb.,  630 ; 
16  Barb.,  50:  51  Barb.,  242;  38  How.  Pr.,  301 ;  4  Abb. 
Pr.,  Ill ;  12  Abb.  Pr.,  102;  1  Abb.  N.  8.,  73 :  7  Abb.  N. 
S.,  314 ;  4  Duer.,  226 ;  1  Kob.,  172 ;  2  Sweeny,  61,  62 ;  2 
Leg.  Obs.,  234 :  2  Bank  Reg.,  147 ;  1  Low.,  316 ;  27  Cal., 
270;  36  Cal.,  429. 

Parol  evidence  to  vary  written  contract.  Applied— 
1  Hill,  608. 

Cited  in— 2  Denio,  315 ;  1  Sandf .  Ch.,  38  ;  5  Barb., 
518 :  25  Barb.,  212 ;  6  Abb.  Pr.,  122 ;  71  111.,  158. 

Also  cited  in— 10  Barb.,  104. 


STRANG  &  MANNING  ®.  WHITEHEAD. 

False  Imprisonment — Evidence — Practice — New 
Trial. 

Evidence  of  the  value  of  the  services  of  an  attor- 
ney, in  getting  rid  of  an  illegal  arrest,  is  not  admis- 
sible in  an  action  of  false  imprisonment  brought  for 
such  arrest,  where  such  expenses  are  not  specially 
laid  in  the  declaration  :  expenses  thus  incurred  are 
not  the  legal  and  natural  consequences  of  the  act 
complained  of. 

Where  evidence,  which  may  improperly  influence 
the  verdict,  is  allowed  to  be  given,  a  new  trial  will 
be  granted. 

ERROR  from  the  N.  Y.  C.  P.  Whitehead 
sued  Strang  and  Manning  for  false  impris- 
onment, in  arresting  and  holding  him  to  bail 
in  a  suit  prosecuted  in  the  Circuit  Court  of  the 
U.  S.,  in  which  the  court  had  not  jurisdiction. 
On  the  trial  of  the  action  for  false  imprison- 
ment, the  attorney  of  Whitehead,  in  the  suit 
in  the  Circuit  Court,  testified  that  he  acted  as 
the  attorney  and  counsel  of  Whitehead,  and 
that  he  considered  his  services  upon  that  occa- 
sion as  worth  $130. This  testimony  was  objected 
to,  because  no  special  damage  was  alleged  in 
the  declaration  ;  but  the  objection  was  over- 
ruled by  the  presiding  judge,  and  the  evidence 
*admitted  :  the  judge  observing  that  al-  [*65 
though  damages  could  be  recovered  only  for 
the  imprisonment  and  duress  to  which  the 
plaintiff  had  been  subjected,  he  perceived  no 
objection  to  proof  of  the  trouble  and  expense 
incurred  by  the  plaintiff  in  consequence  there- 
of. '  The  defendants  excepted  to  the  decision. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$80  damages  and  six  cents  costs,  on  which 
judgment  was  entered.  The  defendants  sued 
out  a  writ  of  error. 

Mr.  S.  Butcher,  for  the  plaintiffs  in  error. 
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Mr.  I.  L.  Wendell,  for  the  defendant  in 
•error. 

By  the  Court,  Savage,  Ch.  J.  The  expenses 
incurred  by  Whitehead,  consequent  upon  his 
arrest,  were  not  stated  in  the  declaration;  and 
as  it  cannot  be  said  that  they  were  the  legal 
and  natural  consequence  of  the  arrest, the  judge 
erred  in  receiving  the  testimony  objected  to. 
It  is  wrong  to  permit  any  evidence  to  be  given 
to  a  jury  but  such  as  may  properly  influence 
their  verdict.  The  admission  of  that  objected 
to  in  this  case  was  an  infringement  of  this  rule. 
The  judgment  must  be  reversed. 

Judgment  reversed,  and  venire  de  novo. 

Contra— 12  Wend.,  41. 

Cited  in-5  Barb.,  285 ;  13  Barb.,  44;  187:  15  How. 
Pr.,265 ;  6  Bos.,  234;  2  Daly,  393;  4  Daly,  315. 


DAVIS  v.  DARROW. 

Dower —  When  Widow  of  Alien  may  Recover. 

The  widow  of  an  alien  is  entitled  to  recover  dower 
in  lands,  against  a  party  Whose  title  is  derived  from 
her  husband,  although  the  husband,  at  the  time  he 
took  a  conveyance  of  the  lands,  was  not  entitled  to 
take  and  hold  real  estate,  and  such  conveyance  was 
not  subsequently  affirmed  by  statute. 

Citations— 1  Co.  Litt.,  572  (31  a,  1) ;  Bac.  Abr..  tit. 
Alien,  136,  n. ;  4  Kent,  Com.,  37  ;  1  Cow.,  89 ;  8  Cow., 
713 ;  IK.  .8.,  740,  sec.  2 ;  10  Wend.,  379 ;  6  Johns.,  290 ; 
7  Johns.,  278 ;  9  Johns.,  344 ;  1  Cai.,  185 ;  2  Johns.,  119. 

THIS  was  an  action  of  ejectment  for  dower, 
tried  at  the  Herkimer  Circuit  in  Mar. ,  1832, 
before  the  Hon.  Nathan  Williams,  then  one  of 
the  Circuit  Judges. 

The  plaintiff  was  the  widow  of  William  Da- 
vis, a  Welchman,  who  was  a  soldier  in  Bur- 
Coyne's  army,  which  was  captured  in  1777,  at 
Saratoga.  He  remained  in  this  country  until 
66*]  his  *death  in  1829,  married  the  plaintiff 
40  years  before  the  trial,  at  Dalton,  Mass.,  and 
<iied  in  the  Town  of  Schuyler,  in  this  State  ; 
his  wife,  at  the  time  of  his  death  living  with 
him.  In  1826  he  became  the  purchaser  of  a 
lot  of  land  in  the  Town  of  Schuyler,  which 
was  conveyed  to  him  by  a  warranty  deed,  and, 
in  1829,  conveyed  the  lot  to  one  Sally  Webster, 
under  whom  the  defendant  holds  the  premises 
by  lease.  In  1831  an  admeasurement  of  dower 
was  made  by  the  surrogate  of  the  county,  upon 
the  application  of  the  plaintiff,  and  a  portion 
of  the  premises  conveyed  to  Sally  Webster,  as- 
signed to  her  as  her  dower,  for  the  recovery  of 
which  this  action  was  brought.  The  defend- 
-ant  moved  for  a  nonsuit,  on  the  ground  that 
the  husband  of  the  plaintiff  being  an  alien  at 
the  time  of  the  conveyance  to  him,  the  plaint- 
iff was  not  entitled  to  dower.  The  judge  sus- 
tained the  motion  and  nonsuited  the  plaintiff, 
•which  nonsuit  was  now  moved  to  be  set  aside. 

Mr.  L.  Ford,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

NOTE.— 1.  Aliens— Their  rights  as  to  real  property. 
See  Jackson  v.  Beach.  1  Johns.  Gas.,  399,  note;  Jack- 
son  v.  Lunn,  3  Johns.  Cas.,  109,  note;  Kelly  v.  Har- 
rison, 2  Johns.  Cas.,  29,  note;  Mick  v.  Mick,  10  Wend., 
579,  note. 

2.  Estoppel— On  the  question  of  estoppel,  in  addition 
to  the  authorities  cited  in  the  above  case  of  Davis  v. 
Darrow,  see  Sherwood  v.  Vandenburgh,  2  Hill,  303 ; 
Bowne  v.  Potter,  17  Wend.,  164.  But,  see,  Embree 
v.  Ellis,  2  Johns.,  119,  note ;  Sparrow  v.  Kinsman,  1 
N.  Y.,  242,  overruling:  the  doctrine  of  the  earlier 
•cases. 
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By  the  Court,  Nelson,  J.  At  common  law 
the  widow  of  an  alien  husband  could  not  be 
endowed.  1  Co.  Litt.,  572  (31  a,  1);  Bac.  Abr., 
tit.  Alien,  136,  n.;  4  Kent,  Com.,  37;  1  Cow., 
89;  8  Id.,  713.  By  the  Revised  Statutes,  1  R. 
S.,  740,  sec.  2,  the  widow  of  an  alien,  who  at 
the  time  of  his  death  was  entitled  by  law  to 
hold  real  estate,  if  she  be  an  inhabitant  of  this 
State  at  that  time,  shall  be  endowed  of  such  es- 
tate in  the  same  manner  as  if  her  husband  had 
been  a  native  citizen.  This  is  a  new  provision, 
taken  from  the  law  of  the  case  in  1st  and  8th 
Cow.,  above  referred  to.  In  the  case  now  un- 
der consideration,  there  was  no  statute  in  ex- 
istence at  the  time  the  husband  purchased, with 
the  terms  of  which  he  had  complied,  entitling 
him  to  hold  real  estate ;  nor  was  such  purchase 
affirmed  by  any  subsequent  statute  ;  vide  the 
case  of  Mick  v.  Mick,  10  Wend.,  379,  in  which 
the  statutes  on  this  subject  are  fully  examined 
by  the  Chief  Justice. 

But  the  defendant  derives  his  title  from  and 
holds  the  premises  under  the  husband  of  the 
plaintiff;  and  it  has  been  *repeatedly  de-  [*67 
termined  in  this  court,  that  a  tenant  or  defend- 
ant in  such  condition  is  estopped  from  denying 
the  seisin  of  the  husband.  6  Johns.,  290;  7 
Id.,  278;  9  Id.,  344;  1  Cai.,  185;  2  Johns.,  119. 
These  cases  are  full  and  direct  to  this  point. 
In  Hitchcock  v.  Harrington,^  Johns.,  290,  Kent, 
Ch.  J,  cites  Taylor's  case,  in  which  it  was  held, 
that  if  a  tenant  for  life  or  years  made  a  feoff  - 
ment  in  fee  and  died,  and  his  wife  brought 
dower  against  the  feoffee,  he  could  not  plead 
that  the  husband  was  not  seised.  The  principle 
is  just  and  sound,  inasmuch  as  the  defendant 
derives  his  claim  to, and  possession  of  the  prem- 
ises from  the  husband  of  the  plaintiff. 

New  trial  granted. 

Cited  in-17  Wend.,  165 ;  2  Hill,  308 ;  3  Denio,  231 ; 
1  N.  Y.,  259  ;  4  Barb.,  185 ;  8  Barb..  406. 


CLARKE  v.  BOGARDUS. 

When  Legacy  Operates  as  Payment  of  Debt — 
Legacy  to  Wife  of  Debtor,  not  a  Satisfaction  of 
the  Debt. 

A  legacy  by  a  creditor  to  the  wife  of  the  debtor, 
is  not  a  satisfaction  of  the  debt  due  the  testator. 

It  seems  that  the  doctrine  that  a  legacy  operates 
as  the  payment  of  a  debt  applies  only  where  the 
testator  is  the  debtor  and  the  legatee  is  the  creditor ; 
and  that  even  then  it  is  not  to  be  deemed  a  satis- 
faction of  a  pre-existing  debt,  unless  it  appears  to 
have  been  the  intention  of  the  testator  that  it  should 
so  operate. 

Where  a  legacy  is  left  to  the  testator's  debtor,  and 
the  debt  is  less  in  amount  than  the  legacy,  the  leg- 
atee is  considered  to  have  so  much  of  the  assets  in 
his  hands  as  the  debt  amounts  to  and,  consequently, 
to  be  satisfied  pro  tanto ;  and  where  the  debt  exceeds 
the  legacy,  the  executors  of  the  testator  are  enti- 
tled to  retain  the  legacy  in  part  discharge  of  the  debt. 

Citations— Toll.  Law  of  Ex'rs,  336,  338 ;  5  Cow.,  368 ; 
8  Cow.,  246 ;  4  Wend.,  449:  5  Madd..  32;  2  Johns.  Cas., 
98. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Bogardus,  as  collector  of  the 
goods  and  chattels  which  were  of  Hannah 
Fisher,  deceased,  by  virtue  of  special  letters 
of  administration,  sued  Clarke  on  a  bond  exe- 
cuted by  him  to  Hannah  Fisher,  bearing  date 
June  26,  1800,  conditioned  for  the  payment  of 
$250  annually  to  the  obligee  during  her  natur- 
al life.  The  defendant  pleaded,  that  July  5, 
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1810,  Hannah  Fisher  made  and  published  her 
last  will  and  testament,  setting  the  same  forth 
verbatim,  by  which  the  testatrix  gave  to  her 
daughter,  Ellen,  a  legacy  of  $750 as  an  evidence 
of  her  love  and  affection,  and  directed,  in  case 
68*]  of  the  death  *of  Ellen,  that  the  same  be 
paid  to  her  children  or  to  their  legal  represent- 
atives; the  defendant  then  alleged,  that  Mar. 
21,  1819,  Hannah  Fisher  died  without  having 
altered  or  revoked  her  will,  and  that  her  daugh- 
ter, Ellen,  named  in  the  will  is  the  wife  of  the 
defendant;  and  averred  that  the  testatrix,  by 
the  will  and  bequest,  intended  to  release  and 
discharge  the  defendant  from  the  bond  exe- 
cuted by  him,  and  from  the  payment  of  the 
money  thereby  secured.  To  this  plea  the  plaint- 
iff demurred,  and  the  court  gave  judgment  in 
his  favor.  The  defendant  sued  out  a  writ  of 
error. 

Mr.  S.  A.  Foot,  for  the  plaintiff  in  error, 
cited  Prest. ,  Legacies,  339,  tit.  Satisfaction  ;  2 
Roper,  Legacies,  62;  Toll.  Ex'rs,  263;  5  Cow., 
368;  8  Id.,  246. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  is,  whether  the  legacy  given  to  the 
wife  of  the  defendant  and  to  her  children  and 
their  legal  representatives  is  a  discharge  of  the 
defendant's  bond. 

I  know  of  no  rule  applicable  to  this  case,  ex- 
cept the  general  rule  in  the  construction  of 
wills,  to  wit:  that  the  intention  of  the  testator 
is  to  be  sought  for  in  the  will  itself,  and  car- 
ried into  effect.  The  doctrine  of  a  legacy, 
operating  as  payment  of  a  debt,  applies  only 
where  the  testator  is  the  debtor  and  the  legatee 
is  the  creditor.  The  rule  laid  down  in  the  books 
on  that  subject  is,  that  a  legacy  given  by  a  debt- 
or to  his  creditor,  which  is  equal  to  or  greater 
than  the  debt,  shall  be  considered  as  a  satis- 
faction of  it.  Toll.  Ex'rs,  336.  To  this  rule 
there  are  many  exceptions.  This  subject  has 
been  discussed  by  this  court  in  the  case  of  Wil- 
liams v.  Crary,  5  Cow.,  368;  8  Id.,  246,  and  4 
Wend.,  449,  where  I  came  to  the  conclusion, 
that  the  exceptions  to  the  rule  are  so  numerous 
that  the  rule  should  be  stated  differently,  to 
wit:  that  a  legacy  shall  not  be  deemed  a  satis- 
faction of  a  pre-existing  debt,  unless  it  appears 
to  have  been  the  intention  of  the  testator  that 
it  should  so  operate.  I  shall  not  again  go  into 
an  examination  of  that  doctrine;  it  has  no  ap- 
69*]  plication  here.  The  testator  *was  not  the 
debtor,  but  the  creditor  ;  and  the  rule  in  such 
cases  is,  that  if  a  legacy  be  left  to  the  testator's 
debtor,  the  debt  shall  be  deducted  from  the 
legacy,  for  the  legatee's  demand  is  in  respect  of 
the  testator's  assets  without  which  the  executor 
is  not  liable  and,  therefore,  the  legatee  in  such 
case  is  considered  by  a  court  of  equity  to  have 
so  much  of  the  assets  already  in  his  hands  as 
the  debt  amounts  to  and,  consequently,  to  be 
satisfied  pro  tanto;  for  there  can  be  no  pretense 
to  say,  because  the  testator  gives  a  legacy  to 
his  debtor,  it  is  an  argument  to  show  that  the 
testator  meant  to  remit  the  debt.  Toll.,  338. 
Mr.  Toller  cites  Rankin  v.  Barnard,  5  Madd., 
32,  to  prove  that  where  a  legacy  was  left  to  the 
wife  of  A,  who  was  largely  indebted  to  the  tes- 
tatrix, and  A  became  a  bankrupt,  and  his  wife 
afterwards  died  without  having  asserted  any 
claim  in  respect  to  the  legacy,  and  the  assignees 
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claimed  it,  it  was  held  that  the  executors  of  the 
testatrix  were  entitled  to  retain  the  legacy  in 
part  discharge  of  the  debt  due  to  the  testatrix. 
This  question  also  arose  in  Rickets  v.  Livingston, 
2  Johns.  Cas.,  98,  where  Radcliff,  J.,  says:  "A 
legacy  to  one,  who  at  the  date  of  the  will  is  in- 
debted to  the  testator,  does  not  release  or  ex- 
tinguish the  debt,  unless  it  appears  to  be  so 
intended  on  the  face  of  the  will."  On  the  face- 
of  the  will  in  this  case,  neither  the  defendant 
(Clarke)  or  the  bond  in  question  is  mentioned. 
The  legacy  is  given  to  the  daughter  of  the  tes- 
tatrix— not  as  the  extinguishment  of  a  debt, but 
as  evidence  of  the  love  and  affection  of  the 
testatrix  to  a  daughter  who  was  well  provided 
for,  and  in  case  of  her  death,  to  her  children 
and  their  representatives,  as  if  she  intended 
that  the  husband  should  have  no  control  over 
it. 

lam  clearly  of  opinion  that  the  Superior  Court 
decided  -correctly,  and  their  judgment  must  be  af- 
firmed. 

Cited  in— 4  Hun,  197;  37  Am.  Hep.,  557  (82  N.  Y.,108). 


*CARRIS  v.  INGALLS.        [*7O 

Action  of  Waste — Pleading. 

In  an  action  of  waste  against  a  tenant  for  life  or- 
years,  it  is  not  necessary  to  recite  or  refer  to  the 
statute  Riving-  the  action,  either  in  the  summons  or 
declaration. 

But  the  plaintiff  must  allege  in  the  declaration  a 
seisin  in  fee  in  himself,  as  well  as  a  demise  to  the 
tenant ;  and  the  omission  to  do  so  is  not  cured  by 
the  verdict. 

Citations— 6  Bac.  Abr.,  tit.  Statute.  396, 398:  Willes,. 
310 ;  Cro.  Eliz.,  57,  236 ;  Co.  Litt.,  53,  a ;  3  Bl.  Cornm., 
227;  13  Johns..  260 :  llJohns.,  429;  1  Crui.,  70,  sec. 
40 ;  2  Saund.,  235,  236,  «.  2 ;  252  a,  n.  7  ;  1  Johns.,  380 ; 
10  Johns.,  424 ;  2  Chit.  344,  345. 

"I?  RROR  from  the  Seneca  C.  P.  Ingalls  sued 
-L^  Carris  in  an  action  of  waste.  By  the  sum- 
mons, the  defendant  was  required  to  show 
cause  wherefore  he  had  committed  waste  to- 
the  injury  of  the  plaintiff  of  a  certain  dwelling- 
house  farm  and  garden,  situate  in  the  Town 
of  Seneca  Falls,  etc.,  known  and  distinguished 
as  subdivision  No.  9,  etc.,  containing  18Ty5 
acres,  and  lots  Nos.  1  and  2  of  a  tract,  etc.  (de- 
scribing it),  containing  together  34^  acres, 
"  which  the  said  John  Carris  held  for  years." 
The  plaintiff,  in  his  declaration,  after  setting 
forth  the  substance  of  the  summons,  proceeded 
to  state  that  he  complained  of  the  defendant, 
for  that  whereas  the  defendant,  before  and  at 
the  time  of  the  committing  of  the  grievances,  as 
next  hereinafter  mentioned,  held  and  enjoyed 
the  said  above  mentioned  dwelling-house,  farm 
and  garden,  with  the  appurtenances,  situate  as 
aforesaid,  as  tenant  thereof  to  him:  yet  the 
said  John  Carris,  contriving  and  wrongfully 
and  unjustly  intending  to  injure,  prejudice  and 
aggrieve  him  (Ebenezer  Ingalls.the  plaintiff),  in 
his  reversionary  interest  and  estate  of,  in  and 
to  the  said  dwelling-house,  farm  and  garden, 
with  the  appurtenances,  whilst  the  same  were 
in  the  possession  of  the  said  John  Carris  as 
tenant  thereof,  to  him  the  said  Ebenezer  In- 
galls as  aforesaid  to  wit:  May  1,  1828,  and  on 
divers  other  days  and  times  between  that  day 
and  the  day  of  exhibiting  this  bill  (which  was 
filed  as  of  October  Term,  1830),  at,  etc.,  felled 
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etc.,  divers  trees,  to  wit:  100  beech  trees,  100 
maple  trees,  etc.,  of  great  value,  to  wit:  of  the 
value  of  $100,  standing,  growing  and  being 
upon  the  said  farm,  and  took  and  carried 
away  the  same,  and  converted  and  disposed 
thereof  to  his  own  use.  The  plaintiff  also 
7 1*]  *charged  the  defendant  with  removing 
a  large  quantity  of  manure  from  off  the  prem- 
ises, and  converting  and  disposing  thereof  to 
his  own  use,  instead  of  spreading  and  employ- 
ing the  same  on  the  premises.  He  also  charged 
him  with  not  managing  and  cultivating  the 
premises  in  a  good  and  husbandlike  manner: 
that  he  omitted  to  seed  -the  same  with  grass 
seed;  that  he  overcropped  the  land,  omitted  to 
make  necessary  repairs,  and  suffered  the  prem- 
ises to  be  in  an  untenantable  condition  for 
want  of  such  repairs;  and  that  Apr.  1,  1830, 
he  yielded  up  the  premises  in  an  untenantable 
condition.  By  means  of  which  several  griev- 
ances, the  plaintiff  alleged  that  he  was  greatly 
injured  in  his  reversionary  estate  and  interest 
in  the  premises,  and  had  sustained  damages  to 
the  amount  of  $240,  wherefore  he  brought  his 
suit.  The  defendant  pleaded  non  cul.  The 
cause  was  tried  by  a  jury,  who  said  that  the 
defendant  was  guilty  in  modo  et  forma,  as  the 
plaintiff  had  complained  against  him,  and  as- 
sessed the  damages  of  the  plaintiff  at  $25  over 
and  above  his  costs,  etc.  The  plaintiff  sug- 
gested that  the  defendant  had  quit  possession 
of  the  premises  wasted,  and  prayed  judgment 
for  treble  damages.  A  judgment  was  entered 
upon  the  record  that  the  plaintiff  recover 
against  the  defendant  "  treble  the  damages, 
and  also  the  costs  and  charges  by  the  jurors 
aforesaid  in  form  aforesaid  assessed;  and  also 
$33.67  for  his  costs  and  charges  by  the  court, 
now  here  adjudged  of  increase  to  the  said 
Ebenezer  Ingalls,  and  with  his  assent;"  which 
said  damages,  etc.,  in  the  whole  amount  to 
$108.73,  and  the  said  defendant  in  mercy,  etc. 

Mr.  I.  L.  Wendell,  for  plaintiff  in  error. 

Mr.  I.  C.  Spencer,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  It  is  said  the  rec- 
ord is  defective  because  neither  the  summons 
nor  the  declaration  recites  or  refers  to  the  Stat- 
ute 2  R.  S.,  334,  sec.  1,  upon  which  this  action 
is  founded. 

72*]  *It  is  true,  as  contended  by  the  coun- 
sel for  the  plaintiff  in  error,  the  action  of  waste 
against  a  tenant  for  life  or  years  was  first  giv- 
en to  the  owner  of  the  inheritance  by  the  Stat- 
ute of  Marlbridge,  of  which  our  statute  is  a 
copy;  but  I  do  not  think  it  necessarily  follows 
from  this  that  the  summons  and  declaration 
should  refer  to  it.  Instances  are  numerous  in 
the  books,  where  actions  well  known  at  com- 
mon law  have  been  applied  to  new  cases  by 
statute,  and  where,  from  every  day's  practice, 
we  know  it  is  not  material  to  refer  in  the  dec- 
laration to  the  statute.  It  is  but  the  extension 
of  an  existing  remedy  from  necessity — a  con- 
venience for  the  security  of  private  rights, 
where  the  form  and  modes  of  proceeding  have 
been  long  settled,  and  are  not  required  to  be 
essentially  varied.  It  being  a  public  statute, 
the  courts  are  bound  to  take  judicial  notice  of 
it,  the  same  as  they  would  of  a  principle  of  the 
common  law  in  regard  to  any  particular  case. 
It  is  well  settled,  for  the  above  reason,  that  a 
public  statute  need  not  be  recited  or  referred 
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to  in  pleading;  and  all  that  seems  to  be  mate- 
rial is,  that  enough  be  stated  to  bring  the  case 
within  it.  6  Bac.  Abr.,  tit.  Statute,  398.  It  is 
laid  down  by  the  same  author,  and  the  distinc- 
tion seems  to  be  sound  and  well  supported, 
that  if  a  statute  gives  a  new  action,  it  must  be 
recited  in  the  writ  or  declaration;  but  it  is  not 
necessary  to  do  so  if  an  action  at  common  law 
be  given  to  a  new  case.  An  action  of  trespass 
by  an  executor  de  bonis  asportatis  in  vita  testa- 
toris  is  given  as  an  illustration  of  the  above  dis- 
tinction, and  many  others  will  occur  to  the 
recollection  of  every  professional  man,  with- 
out referring  to  them.  Id.,  396;  Willes,  310; 
Cro.  Eliz.,  236.  An  action  could  not  be  sus- 
tained by  an  indorsee  upon  a  promissory  note, 
were  it  not  for  the  Statute  of  Ann;  yet  it  is  un- 
necessary to  refer  to  it  in  counting  upon  the 
note.  Chit.,  Bills,  352.  There  may  be  ground 
for  a  distinction  in  actions  wholly  penal, 
though  that  is  not  a  clear  point. 

The  action  of  waste  at  common  law  could 
only  be  brought  "  by  him  that  hath  the  imme- 
diate estate  of  inheritance."  Co.  Litt.,  53  a;  3 
Bl.  Com.,  227  ;  13  Johns.,  260  ;  11  Id.,  422  ;  1 
Crui.,  70,  sec.  40;  2  Saund.,  252  a,  n.  7.  Our 
Statute,  1  R.  8.,  750,  sec.  8;  1  R.  L.,  527,  has 
altered  the  law  so  far  as  to  permit  "  a  person 
seised  of  an  estate  in  remainder  or  reversion,'" 
*to  maintain  this  action  for  an  injury  f*73 
done  to  the  inheritance,  notwithstanding  an  in- 
tervening estate  for  life  or  years. 

It  is  also  perfectly  settled  that  the  plaintiff 
must  set  forth  in  the  declaration  how  and  in 
what  manner  he  is  entitled  to  the  inheritance: 
thus,  if  he  declares  upon  a  lease  made  to  the 
defendant  by  himself,  he  must  allege  a  seisin 
in  fee  or  in  tail  in  himself  ;  or  if  upon  a  lease 
made  by  the  ancestor,  he  must  state  the  seisin 
in  fee  of  the  ancestor,  the  demise  to  the  defend- 
ant, and  a  descent  to  the  plaintiff.  Greene  v. 
Cole,  2  Saund.,  235,  236,  n,  2,  and  cases  cited. 
We  have  been  referred  to  the  case  of  Astor  v. 
Whitehall,  Cro.  Eliz.,  57  to  show  that  the 
omission  to  set  out  the  estate  of  the  plaintiff 
would  be  cured  after  verdict.  The  report  of 
that  case  is  very  obscure,  and  it  is  difficult  to 
understand  precisely  the  opinion  of  the  judges 
upon  the  point,except  that  nothing  was  definit- 
ively determined.  It  would  seem  that  two 
of  the  judges  were  of  opinion  that  no  title 
need  be  set  forth  in  the  declaration,  which  is 
against  the  whole  current  of  authority.  Ser- 
geant Williams,  in  the  above  note,  says,  it  was 
in  that  case  held  by  two  judges,  against  the 
opinion  of  the  other  two,  that  the  words  "to 
the  disinheriting,"  in  the  declaration,  cured  the 
want  of  stating  the  quantity  of  the  estate  of 
which  the  plaintiff  was  seised — but  he  obvious- 
ly questions  the  soundness  of  the  opinion  ;  and 
even  the  opinion  of  those  two  judges  will  not 
help  the  plaintiff  here,  as  these  words  are  not 
found  in  the  declaration  in  this  case.  In  re- 
plevin the  defendant  is  bound,  in  his  avowry, 
to  set  forth  his  title  and  the  estate  of  which  he 
is  seised,  to  show  the  authority  under  which 
he  claims  to  exert  the  extraordinary  power  of 
distress,  Harrison  v.  M'Intosh,  1  Johns.,  380, 
and  Bain  v.  Clark,  10  Id.,  424,  and  the  omis- 
sion to  do  so  is  not  cured  by  verdict.  Id. 
This  case  falls  strictly  within  the  principle 
upon  which  Bain  v.  Clark  was  determined. 
The  title,  and  the  only  one  that  can  give  to 
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the  plaintiff  this  remedy,  is  wholly  defective  ; 
and  there  is  no  foundation  for  the  presumption 
that  it  was  proved  and  established  by  the  ver 
diet  of  the  jury.  It  is  not  a  title  defectively 
set  forth  ;  for  the  plaintiff  has  not  undertaken 
to  set  out  any  title  within  the  meaning  of  the 
rule  in  this  action.  He  has  no  doubt  been 
74*]  *misled  by  the  precedents  in  2  Chit.,  344, 
345,  which  are  appropriate  only  in  an  action 
on  the  case  in  the  nature  of  waste,  in  which  it 
is  not  necessary  to  set  forth  the  title  of  the  plain- 
tiff, as  in  the  action  of  waste.  2  Saund.,  252c. 
n.  7.  This  action  is  penal  in  its  operation  and 
effect,  and  the  plaintiff  should  be  held  strictly 
to  the  principles  which  govern  it.  This  point 
being  decisive  against  the  defendant,  it  is  un- 
important to  examine  any  other  questions 
raised  on  the  argument. 

Judgment  reversed. 

Cited  in— 1  T.  &  C.  62 ;  4  Daly,  135, 126. 


YATES  v.  ST.  JOHN  &  VAN  ALST  YNE. 

Trover  by  Purchaser  at  Sheriff's  Sale  against 
One  wlio  has  Caused  Subsequent  Sale  of  Same 
Property — What  must  Appear. 

A  purchase  of  personal  property  at  sheriff's  sale 
cannot  maintain  an  action  of  trover  against  a  plain- 
tiff who  subsequently  causes  the  same  property  to 
be  sold  by  virtue  of  a  judgment  and  execution  in 
his  favor,  without  proving  the  judgment  as  well  as 
the  execution  under  which  his  purchase  was  made. 

Citations— Ld.  Raym.,  733 ;  6  Johns.,  196 ;  5  Burr., 
2633 ;  2  Stark.  N.  P.  175 ;  8  Com.  L.  R.,  298. 

rp HIS  was  an  action  of  trover,  tried  at  the 
JL  Montgomery  Circuit  in  May,  1831,  before 
theHon.Esek  Co  wen,  one  of  the  Circuit  Judges. 

The  plaintiff,  Evert  Yates,  proved  that  in 
May,  1830,  he  purchased  at  a  sheriff's  sale,  by 
virtue  of  three  executions  against  the  goods, 
etc. , of  Christopher  E.  Yates,  two  fields  of  winter 
wheat  and  one  field  of  rye  then  growing,  and 
also  cattle,  farming  utensils,  etc.,  and  that 
after  the  grain  was  harvested  and  put  into  the 
barn,  to  wit  :  in  Nov.,  1830,  Van  Alstyne,  by 
the  direction  of  St.  John,  sold  the  same  at  pub- 
lic auction,  together  with  the  other  articles  of 
property  purchased  by  the  plaintiff.  The  plain- 
tiff, after  proving  the  value  of  the  property, 
rested.  The  defendants  proved  a  .judgment 
in  favor  of  St.  John,  against  Christopher  E. 
Yates,  for  $500,  rendered  in  July  1830,  and  an 
execution  issued  thereon  and  delivered  to  Van 
Alstyne,  a  deputy-sheriff,  under  which  he  al- 
leged he  sold  the  property  ;  and  insisted,  after 
such  proof,  that  the  plaintiff  was  not  entitled 
to  maintain  his  action,  unless  he  proved  the 
judgments  upon  which  the  executions  issued, 
75*]  *under  which  he  claimed  title.  The 
judge  being  of  that  opinion,  and  the  plaintiff 
not  exhibiting  such  proof,  a  nonsuit  was  di- 
rected to  be  entered  ;  which  was  now  moved  to 
be  set  aside. 

Mr.  D.  Cady,  for  the  plaintiff.  In  an  ac- 
tion by  the  sheriff  against  the  defendant  in  the 
execution,  it  would  not  have  been  necessary 
to  have  shown  the  judgments  under  which  the 
sale  was  had,  nor  was  it  necessary  in  this  case, 
where  the  suit  was  brought  by  a  purchaser 
who  stood  in  the  place  of  the  sheriff,  against 
the  defendants  who  claimed  under  the  original 
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defendant,  by  title  acquired  subsequent  to  the 
sale  at  which  the  plaintiff  acquired  his  rights. 
In  support  of  these  positions  he  cited  2  Johns., 
46  ;  6  Id.,  195  ;  7  Id.,  32  ;  12  Id.,  395  ;  16  Id., 
106;  W.  Bl.,  69;  1  Ld.  Raym.,  730;  6  Bac. 
Abr.,  589  ;8  Com.  L.  R.,  298. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
In  the  cases  cited,  the  action  was  either  by  the 
officer  or  against  the  defendant  in  the  execu- 
tion, where  it  is  conceded  it  is  not  necessary  to 
show  the  judgment.  But  this  rule  has  never 
been  extended  to  a  purchaser,  who  in  the  case 
of  real  estate  always  is  required  to  show  a 
judgment.and  no  reason  can  be  assigned  why, 
when  the  property  is  personal,  he  should  not 
be  held  to  the  same  strictness.  Besides,  here 
the  action  is  against  third  persons,  showing  a 
perfect  title  by  judgment  and  execution,  which 
should  prevail  until  a  better  and  elder  title  is 
shown. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  is,  whether  it  was  necessary  for  the 
plaintiff  to  produce  the  judgments  to  support 
the  executions  under  which  he  purchased.  The 
cases  referred  to  show,  that  in  trespass  against 
an  officer  for  taking  goods  in  execution, brought 
by  the  defendant  in  such  execution,  the  officer 
need  not  prove  a  judgment  ;  but  in  trespass  by 
a  stranger  he  must.  1  Ld.  Raym.,  733;  6 
Johns.,  196  ;  5  Burr.,  2633.  In  Doe  v.  Smith, 
2  Stark.,  N.  P.,  175,  it  was  held  in  ejectment 
that  a  lessor  who  purchases  at  sheriff's  sale 
upon  judgment  and  execution  in  his  own  favor 
must  show  the  judgment  as  well  as  the  execu- 
tion. And  in  Glasinv.  Eve,  8 Com.  L.  R.,  298, 
it  was  decided  that  *a  plaintiff  who  made  [*76 
title  to  goods  by  means  of  an  execution  in  his 
own  favor,  in  a  suit  against  assignees,  must 
show  the  judgment  as  well  as  the  execution. 
The  judgment  isa  part  of  the  title,  and  should 
be  shown.  It  is  true  that  as  against  the  de- 
fendant in  the  execution,  it  is  not  necessary  to 
produce  the  judgment,  because  he  is  the  party 
to  the  record.  It  is  contended  that  all  who 
claim  under  him  stand  in  the  same  situation. 
This  last  proposition  seems  to  have  been  de- 
nied in  the  case  last  cited.  The  execution  may 
have  been  prima  facie  sufficient,  but  when  the 
defendant  St.  John  showed  himself  a  bonafide 
purchaser  of  property  in  possession,  as  I 
infer,  of  the  former  owner,  the  plaintiff  was 
called  on  to  show  a  complete  title.  The  de- 
fendants in  this  suit,  I  apprehend,  do  not  stand 
precisely  in  the  situation  of  the  defendant  in 
the  execution,  in  relation  to  the  plaintiff. 
These  parties  both  claim  the  property  as  once 
owned  by  C.  E.  Yates,  and  claim  adversely  to 
each  other.  The  defendants  in  this  suit  are 
neither  parties  nor  privies  to  the  execution 
under  which  the  plaintiff  purchased. 

Motion  to  set  aside  nonsuit  denied. 

C^ted  in— 16  Wend.,  567;  16  Barb.,  52;  2  Hilt,  322; 
6  Kan.,  455. 


HOPKINS  v.  THE  PEOPLE. 

In  an  indictment  for  receiving  stolen  goods,  it  is 
not  necessary  to  allege  that  they  were  received  upon 
any  consideration  passing  between  the  thief  and  the 
receiver. 

Citation— 2  H.  S.  680,  sec.  71. 

ERROR  from  the  General  Sessions  of  Cort- 
land.     Hopkins  was  indicted  for  receiving 
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stolen  goods.  The  indictment  charged  that  the 
•defendant  on,  etc.,  at,  etc.,  one  mare,  of  the 
value  of  $80,  etc.,  of  the  goods  and  chattels  of 
one  B.  M.,  by  a  certain  ill-disposed  person,  to 
the  jurors  unknown,  then  lately  before  stolen, 
taken,  carried  and  led  away,  of  the  said  ill- 
disposed  person,  feloniously  did  receive  and 
have ;  he,  the  said  David  M.  Hopkins,  then 
and  there,  well  knowing  the  said  goods  and 
chattels  to  have  been  feloniously  stolen,  taken, 
carried  and  led  away,  to  the  great  damage, 
etc.  On  the  trial,  the  counsel  for  Hopkins  ob- 
jected to  the  indictment  as  insufficient,  but  the 
77*]  *objection  was  overruled,  and  the  ac- 
cused was  convicted  and  sentenced  to  the 
State  Prison.  A  bill  of  exceptions  having 
been  tendered  and  sealed,  the  prisoner  sued  out 
a  writ  of  error. 

Mr.  S.  Strong,  for  the  prisoner. 

Mr.  W.  H.  Shankland,  for  the  people. 

By  the  Court,  Nelson,  J.  The  indictment 
Is  founded  upon  the  Revised  Statutes,  2  R.  S., 
680,  sec.  71,  and  it  is  supposed,  on  the  part  of 
the  prisoner,  that  under  this  section  it  is  nec- 
essary to  set  forth  that  the  prisoner  received 
the  goods  upon  some  consideration  paid,  or 
that  the  offense  does  not  come  within  the  let- 
ter or  spirit  of  the  Act.  The  language  of  the 
section  is:  "  Every  person  who  shall  buy  or 
receive  in  any  manner  upon  any  consideration, 
any  personal  property,"  etc.  Now  it  is  obvi- 
ous that  the  intent  and  meaning  of  the  Act  is  to 
make  it  an  offense  for  any  person  to  buy  or  re- 
ceive in  any  manner,  or  upon  any  considera- 
tion, goods,  knowing  them  to  be  stolen — and 
so  the  section  was  reported  by  the  revisers. 
The  buying  or  receiving  goods  upon  a  consid- 
eration", was  no  doubt  specified  particularly 
with  a  view  to  rebut  any  pretense  that  might 
be  set  up,  by  way  of  defense,  that  the  goods 
were  purchased  for  a  valuable  consideration. 
It  would  be  strange,  indeed,  that  the  Legisla- 
ture should  have  intended  to  restrict  the  offense 
to  cases  where  the  property  was  received  upon 
consideration  passing  between  the  thief  and 
receiver,  and  not  embrace  cases  where  it  was 
received  without  consideration.  The  offense 
is  the  receiving  of  goods,  knowing  them  to 
have  been  stolen,  and  whether  received  upon, 
or  without  consideration,  does  not  affect  the 
criminality  of  the  act. 

Judgment  affirmed. 

Cited  in-21  Wend.,  87. 


78*]       *THE  PEOPLE  v.  VANE. 

Evidence  in  Support  of  Impeached  Witness — Ad- 
missibility  of— Presumption  of  Guilt — Practice. 

Evidence  that  a  witness  has  on  previous  occasions 
given  the  same  relation  of  facts,  to  which  he  testi- 
fies when  examined  on  the  trial  of  a  cause,  is  ad- 
missible, where  the  witness  is  impeached  either  by 
adversary  testimony,  or  upon  cross-examination,  or 
even  upon  direct  examination,  as  where  he  admits 
that  he  was  an  accomplice  in  the  crime  of  which  he 
proves  another  to  have  been  guilty. 

Where  the  evidence  against  a  party  charged  with 
a  criminal  offense  is  given  by  a  suspected  or  im- 
peached witness,  an  accomplice  by  his  own  confes- 
sion, and  the  accused  offers  no  proof  of  good  char- 
acter, the  omission  to  do  so,  is  a  strong  presumption 
of  guilt,  which  may  properly  be  taken  into  consid- 
eration by  the  jury. 
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Should  a  jury,  on  the  trial  of  a  criminal  case,  hap- 
pen to  be  misled  by  the  remarks  or  views  of  the  tes- 
timony presented  by  the  presiding  judge,  it  seems 
there  Is  no  remedy  for  the  accused  but  by  appeal  to 
the  pardoning  power. 

Citations— Hawk.,  b.  2,  ch.  46,  sec.  14 ;  1  Mod..  282, 
283;  Bull.  N.  P.,  249;  1  Macnally,  378;  1  Serg.  &  R., 
536 ;  1  Pet.  C.  C.,  203. 

rPHE  prisoner  was  indicted,  tried  and  con- 
J-  victed  at  the  N.  Y.  General  Sessions,  for 
grand  larceny,  in  stealing  a  packet  of  bank- 
bills.  Sentence  was  suspended  and  the  case 
brought  before  this  court  on  a  bill  of  exceptions. 
The  principal  witness  against  him  was  one 
Wapshot,  an  accomplice  who  proved  the  lar- 
ceny, and  in  doing  so,  disclosed  his  own  par- 
ticipation in  the  crime.  On  his  cross-examin- 
ation, facts  and  circumstances  in  addition  to 
his  being  an  accomplice  were  elicited,  calcu- 
lated still  further  to  impair  his  credibility.  The 
admission  of  the  prisoner  that  he  was  at  the 
place  where  the  money  was  stolen,  and  shared 
in  the  division  of  the  plunder,  was  shown;  but 
he  denied  that  he  was  concerned  in  the  taking 
of  the  money.  The  public  prosecutor  offered 
to  prove  that  the  witness  (the  accoinplice)when 
first  arrested  had  given  the  same  relation  of  the 
facts  in  respect  to  the  larceny  which  he  had 
given  on  oath  on  the  trial,  which  testimony 
was  objected  to  by  the  prisoner,  but  received 
by  the  court,  and  the  prisoner  excepted.  The 
prisoner  produced  several  witnesses  to  prove 
an  alibi,  but  gave  no  evidence  of  good  char- 
acter. He  is  58  years  old,  and  by  his  own  ad- 
mission had  resided  three  years  in  the  City  of 
N.  Y.  previous  to  his  arrest.  The  recorder, 
whilst  delivering  his  charge  to  the  jury,  re- 
marked, that  in  cases  of  doubt,  evidence  of  good 
character  was  almost  always  an  effectual  shield 
*to  the  accused,  but  that  no  such  evi-  [*79 
dence  had  been  offered  by  the  prisoner  ;  that 
from  the  age  he  had  attained  it  was  evident 
that  he  must  have  acquired  a  character  of  some 
kind;  that  if  it  was  good,  it  was  in  his  power 
to  have  shown  it,  and  his  omission  to  offer  any 
evidence  on  that  point,  was  a  circumstance 
which  they  ought  to  consider  as  weighing 
strongly  against  him.  To  this  part  of  the 
charge  the  prisoner  also  excepted. 

Mr.  C.  O'Conor,  for  the  prisoner. 

Mr.  Ogden  Hoffman,  District  Atty.,  for 
the  people. 

By  the  Court,  Savage.  Ch.  J.  Neither  of 
the  exceptions  taken  by  the  prisoner's  counsel 
seems  to  me  to  be  well  founded. 

The  right  of  either  party  to  support  and  for- 
tify the  testimony  of  his  witnesses,  is  essential 
to  the  preservation  of  the  rights  of  individuals 
as  well  as  the  public.  When  a  witness  is  sworn 
and  testifies,  his  testimony,  prima  facie,  is  en- 
titled to  belief;  if  his  character  is  attacked,  it 
may  be  supported;  if  his  testimony  is  shown 
by  other  witnesses  to  be  false  or  doubtful,  oth- 
er witnesses  may  be  introduced  to  sustain  the 
testimony  first  given.  If  a  witness  be  intro- 
duced by  the  defendant  to  show  that  the  plaint- 
iff's witness  has  given  a  different  account  of 
the  transaction  about  which  he  has  been  testi- 
fying, another  witness  may  be  introduced  to 
show  that  the  first  witness  has  on  previous  oc- 
casions given  the  same  relation  to  which  he  has 
testified.  It  is  not  proper  to  introduce  this  kind 
of  testimony  in  the  first  instance.  Should  a 
party  offer  to  do  so,  it  would  show  that  he  was 
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conscious  his  own  witness  required  support, 
and  without  it,  was  unworthy  of  belief.  It  is 
received  only  in  reply  and  in  answer  to  doubts 
attempted  to  be  raised  by  the  other  party  by 
impeaching  the  witness,  either  by  testimony  or 
by  cross-examination;  or  it  may  be  proper  when 
the  witness  stands  impeached,  by  the  direct 
testimony  given  by  himself,  as  in  the  present 
case.  The  witness  shows  on  his  direct  examin- 
ation that  he  was  an  accomplice;  his  testimony 
is,  therefore,  suspicious;  it  comes  fromataint- 
8O*]  ed  source,  *and  may  well  be  doubted. 
In  such  case,  it  seems  to  me  the  principle  ap- 
plies, that  a  witness  who  is  impeached  may  be 
supported. 

These  positions  are  believed  to  be  so  near  to 
elementary  principles  that  few  adjudications 
are  to  be  found  to  sustain  them.  There  are, 
however,  some,  and  they  receive  the  sanction 
of  most  writers  on  the  law  of  evidence.  Haw- 
kins says,  "what  a  witness  hath  been  heard  to 
say  at  another  time  may  be  given  in  evidence 
in  order  either  to  invalidate  or  conflrm  the  tes- 
timony which  he  gives  in  court."  Hawk.,  b. 
2,  ch.  46,  sec.  14.  The  same  principle  was 
recognized  in  an  action  of  trespass,  in  Lutterell 
v.  Reynell  1  Mod. ,  282,  283.  The  witness  had 
been  a  co  trespasser  with  the  defendants,  and 
it  was  declared  that  he  was  a  competent  wit- 
ness, though  it  affected  his  credibility,  he  hav- 
ing been  left  out  of  the  writ  that  he  might  be 
a  witness;  and  several  witnesses  were  allowed 
to  prove  that  on  previous  occasions  he  had  de- 
clared the  same  things  to  which  he  had  then 
testified  in  court.  It  was  said  by  the  court, 
that  though  hearsay  was  not  to  be  allowed  as 
direct  evidence,  yet  it  might  be  used  to  prove 
that  the  witness  had  been  constant  to  himself, 
whereby  his  testimony  was  corroborated.  This 
case  is  cited  by  Mr.  J.  Buller,  in  his  Nisi  Pri- 
us,  p.  249,  who  adds:  "But  clearly  it  is  not  ev- 
idence in  chief,  and  it  seems  doubtful  whether 
it  is  so  in  reply  or  not."  Mr.  Starkie,  in  his 
Treatise  on  Evidence,  follows  this  suggestion 
of  Mr.  J.  Buller,  and  adds:  "That  the  witness 
having  given  a  contrary  account,  although  not 
upon  oath,  necessarily  impeaches  either  his 
veracity  or  his  memory;  but  his  having  assert- 
ed the  same  thing,  does  not,  in  general,  carry 
his  credibility  further  than,  nor  so  far  as  his 
oath."  No  one  ever  pretended  that  his  decla- 
ration not  under  oath  was  equal  to  his  testimo 
ny  under  oath;  nor  is  it  in  that  point  of  view 
that  confirmatory  evidence  was  ever  given. 
The  question  is,  will  the  fact  of  his  having  of- 
ten related  the  same  story  which  he  has  now 
sworn  to,  tend  to  rebut  the  prejudice  raised 
against  him  by  his  having  given  a  contrary  or 
different  relation?  If  it  will,  it  is  proper;  the 
jury  are  to  weigh  it  all.  Mr.  Starkie  admits 
that  there  may  be  cases  where  such  testimony 
would  be  proper,  as  where  it  rebutted  the  idea 
81*]  *that  it  was  a  recent  fabrication,  and 
when  it  was  given  before  time  was  afforded 
for  contrivance;  but  I  apprehend  the  true  ques- 
tion in  all  cases  is,  whether  such  confirmatory 
evidence  can  tend  to  the  sustaining  and  sup- 
porting the  testimony  of  the  witness  who  has 
been  impeached.  If  it  can  have  that  tendency, 
it  is  testimony  of  which  the  party  may  avail 
himself.  How  much  weight  it  is  entitled  to, is 
for  the  consideration  of  the  jury  under  the  ad- 
vice of  the  court. 
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The  rule  is  laid  down  by  Macnally,  that 
what  a  witness  hath  been  heard  to  say  at  an- 
other time,  may  be  given  in  evidence"  either 
to  invalidate  or  confirm  the  testimony  which 
he  gives  in  court.  1  Macn. ,  378.  Several  cases 
are  referred  to  in  which  this  species  of  evi- 
dence was  given,  though  it  was  objected  to. 
It  is  said  by  the  counsel  for  the  prisoner  that 
those  cases  should  have  no  weight,  because 
they  were  trials  during  the  rebellion  in  Ireland, 
which  should  not  be  drawn  into  precedent. 
Whether  improper  convictions  took  place  at 
the  period  in  question,  is  not  now  the  point  of 
inquiry.  If  they  did,  it  does  not  appear  that 
they  resulted  from  the  application  of  the  rule 
now  contended  for;  nor  does  Macnally  con- 
demn the  rule,  though  he  was  counsel  for  some 
of  the  prisoners  and  made  the  objection.  The 
rule  itself  was  established  long  before  the  tri- 
als alluded  to.  It  was  recognized  by  Ch.  J. 
Tilghman,  1  Serg.  &  R.,  536,  who  said,  where 
the  credit  of  a  witness  is  impeached  by  evi- 
dence that  he  had  said  something  at  another 
time  inconsistent  with  what  he  has  sworn,  this 
may  be  rebutted  by  proof  of  other  declarations 
by  him  in  conformity  to  what  he  has  sworn;  be- 
cause both  being  without  oath,  one  is  as  good 
as  the  other,  and  the  jury  will  judge  of  his 
credit  on  the  whole.  The  same  rule  was  also 
recognized  by  Washington,  J.,  1  Pet.,  C.  C., 
203,  who  says,declarations  of  a  witness  cannot 
be  given  in  evidence,  except  in  answer  to  evi- 
dence of  other  declarations  of  the  witness  in- 
consistent with  what  he  has  before  sworn  to. 
Now,  surely,  the  only  reason  for  giving  evi- 
dence of  contradictory  declarations  of  a  wit- 
ness, is  to  discredit  the  witness  and  impeach 
his  credibility;  when  evidence  has  been  given 
to  produce  that  effect,  it  may  be  rebutted  by 
evidence  which  destroys  the  effect  of  such  tes 
timony;  and,  as  has  been  before  remarked,  it 
*can  make  no  difference  in  principle  [*82 
whether  the  impeachment  arises  from  evidence 
discrediting  the  witness,  or  from  a  cross-exam- 
ination, or  a  direct  examination.  If  the  wit- 
ness stands  discredited,  his  credit  may  be  sup- 
ported. An  unimpeached  witness  requires  no 
support.  The  jury  are  to  judge  of  the  whole 
and,  therefore,  there  is  no  danger  to  be  appre- 
hended from  such  testimony.  It  is  believed 
that  such  has  been  the  practice  of  the  criminal 
courts  in  this  State,  and  from  being  so  gener- 
ally acquiesced  in,  no  adjudication  appears  in 
our  books. 

The  second  point  excepted  to  does  not  prop 
erly  form  the  subject  of  an  exception.  The 
recorder  was  not  stating  the  law  to  the  jury, 
but  commenting  upon  the  testimony.  That  it 
is  proper  for  the  judge  to  sum  up  the  evidence 
to  the  jury  is  not  denied.  Should  his  remarks 
lead  the  jury  to  an  erroneous  conclusion,  the 
remedy  is  not  by  a  bill  of  exceptions.  In  a 
civil  case  the  remedy  is  familiar,  but  in  a  crim- 
inal case,  I  know  of  none  except  through  the 
exercise  of  the  pardoning  power.  In  the  pres- 
ent case,  however,  there  can  be  no  doubt  of 
the  correctness  of  the  recorder's  remarks.  Ev- 
idence of  the  good  character  of  a  defendant  on 
the  trial  of  an  indictment  is  always  admissible, 
though  it  cannot  avail  when  the  evidence 
against  him  is  positive  and  unimpeached;  but 
when  the  evidence  is  circumstantial,  or  conies 
from  a  suspected  or  impeached  witness,  evi- 
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dence  of  good  character  is  very  important. 
Had  the  witness,  Wapshot,  implicated  some 
respectable  citizen  whose  character  was  above 
reproach,  can  there  be  a  doubt  that  good  char- 
acter alone  would  have  been  a  perfect  shield? 
A  man  is  not  to  be  convicted  of  a  crime  be- 
cause he  has  a  bad  character  or  no  character; 
but  in  cases  like  the  present,  character  becomes 
important,  and  where  no  such  evidence  is  pro- 
duced, the  presumption  is,  it  cannot  be  pro- 
duced. The  further  inference  is,  that  the  de- 
fendant is  a  man  of  bad  character,  and  would 
naturally  be  associated  with  such  men  as  the 
witness.  The  probability  of  his  guilt  is,  there- 
fore, stronger  than  if  a  good  character  had 
been  shown.  And  the  testimony  of  the  wit- 
ness receives  corroboration,  from  the  absence 
of  evidence  which  every  man  should  be  able 
to  produce,  to  discredit  such  testimony. 
New  trial  denied. 

Evidence  of  same  relation  of  facts  on  previous  occa- 
sion. Overruled— 24  Wend.,  473. 

Cited  in— 13  Wend.,  90  ;  15  Wend.,  421 ;  19  Wend., 
583 ;  56  N.  Y.,  589 ;  1  Park.,  150 ;  11  How.  U.  S.,  490 ; 
Abb.  Adm.,  280. 

Evidence  of  character— Presumption  of  guilt  from 
omission  to  give.  Overruled— 6  Park.,  126 ;  39  Iowa, 
278. 

Distinguished— 24  Wend.,  555. 

Cited  in-31  111..  388. 

Charge  to  jury— Remedy  where  jury  misled  by. 
Overruled— 23  Wend.,  53. 

Cited  in— 14  Wend.,  116;  22  Wend.,  177  ;  36  N.  Y., 
439 ;  2  Trans.  App.,  313 ;  4  Barb.,  518. 
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Devise  to  Son  and  his  Wife  for  Life,  then  to  their 
Heirs  Male  and  their  Heirs  Forever — Convey- 
ance by  Widow  and  Son  with  Covenant  of  Sei- 
sin in  Fee  Simple — Action  Lies  for  Breach  of 
Covenant  of  Seisin — ^Damages — Direction  to 
Pay  Mortgage  and  Debts  of  Testator  did  not 
Give  a  Fee  by  Implication. 

Where  a  testator  devised  a  tract  of  land  to  a  son 
and  to  the  wife  of  such  son,  habendum  unto  them, 
and  the  survivor  of  them,  for  and  during  their  nat- 
ural lives  and,  by  a  subsequent  clause,  devised  the 
same  premises,  from  and  immediately  after  the  de- 
cease of  the  son  and  wife,  unto  their  heirs  male,  ha- 
bendum unto  such  heirs  male,  and  to  their  heirs  and 
assigns  forever,  share  and  share  alike,  it  was  held, 
that  the  son  of  the  testator  and  his  wife  took  estates 
for  life,  and  that  their  heirs  male,  living-  at  the  death 
of  the  testator,  took  a  vested  remainder  in  fee,  which 
opened  to  let  in  after  born  children. 

And  where  such  son  of  the  testator  and  his  wife 
sold  and  conveyed  part  of  the  premises  devised,  and 
covenanted  that  they  were  seised  of  an  absolute  es- 
tate of  inheritance  in  fee  simple  in  the  premises,  it 
was  held,  in  an  action  of  covenant  for  breach  of  the 
covenant  of  seisin,  that  such  action  might  be  sus- 
tained. 

But  it  was  further  held,  that  the  purchaser,  having 
entered  into  possession  of  the  premises  conveyed, 
and  occupied  and  enjoyed  the  same  from  the  date 
of  his  conveyance,  was  not  entitled  to  recover  the 
full  amount  of  the  consideration  money  paid  on  the 
purchase,  and  that  the  defendant  might  show  the 
value  of  the  life  estates  for  the  purpose  of  regulat- 
ing the  amount  of  the  recovery. 

It  was  further  held,  that  a  direction  to  pay  the 
debts  of  the  testator  did  not  give  a  fee  by  implica- 
tion, there  being  an  express  limitation  of  an  estate 
for  life ;  and  also  because  it  manifestly  appeared 
from  the  will  that  the  charge  of  the  debts  was  not  in 
respect  to  the  estate  devised,  but  in  consequence  of 
the  indebtedness  of  the  devisee  to  the  testator  for 
advances  made  and  responsibilities  assumed. 


NOTE.— Wills— Fee  by  implication— Charge  upon 
devisee.    See  Jackson  v.  Martin,  18  Johns.,31,  note. 
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So.  also,  a  direction  to  pay  off  and  satisfy  a  certain 
mortgage  executed  by  the  testator,  was  held  not  to 
give  a  fee  by  implication,  the  testator,  in  case  of  the 
neglect  or  refusal  of  the  devisee,  having  directed 
and  authorized  his  executors  to  sell  a  portion  of  the 
devised  premises,  and  from  the  proceeds  to  satisfy 
the  mortgage,  paying  over  the  surplus  moneys,  if 
any,  to  the  devisee. 

Citations— 2  Bl.  Com.,  110, 122;  4  Crui.,  439;  32,  sees, 
1,  4,  8  ;  431,  sees.  43,  55;  381,  tit.  38;  394,  tit.  38;  346, 
Shep.  Touch.,  75;  ICo.,  94;  Fearne,  183, 186. 187, 191, 313, 
314;  4  Kent.Com.,  225;  3  Wend.,  51],  523;  1  Co.  Litt.,633; 
3  Salk.,  336;  5  T.  R.,  337,  338,  484;  4  Johns.,  61;  11  East, 
668 ;  2  Ld.  Raym.,  1561 ;  2  Burr.,  1100  ;  1  East,  264 ;  10 
Johns.,  151 ;  18  Johns.,  35 ;  Cowp.,  841. 

THIS  was  an  action  for  the  breach  of  the 
covenant  of  seisin  in  a  deed  of  lands.tried 
at  the  Columbia  Circuit  in  Nov.  1831,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiff  read  in  evidence  a  deed  to  him 
from  the  defendant  and  his  wife,  bearing  date 
May  6,  1830,  conveying,  for  the  consideration 
of  $4,300,  two  tracts  of  land  containing  to- 
gether 357  acres,  and  proved  that  the  premises 
conveyed  were  situate  in  that  part  of  the  manor 
of  Livingston  which  fell  *to  the  share  of  [*84 
and  was  owned  by  John  Livingston,  the  father 
of  the  plaintiff,  who,  in  his  lifetime,  claimed 
to  be  the  owner  thereof;  and  that  John  Liv- 
ingston died  in  Oct.,  1822,  leaving  several  chil- 
dren, of  whom  the  defendant  was  one;  and  also 
several  grandchildren.  On  the  part  of  the  de- 
fendant, the  will  of  John  Livingston  was  read 
in  evidence,  bearing  date  Apr.  19,  1822;  by  it 
the  testator  devised  to  the  defendant,  Robert 
Le  Roy  and  Anna  Maria,  his  wife,  a  certain 
tract  of  land,  of  which  the  premises  conveyed 
by  the  deed  declared  on,  are  a  part,  with  an 
habendum  in  these  words  :  "  To  have  and  to 
hold  the  same  unto  my  son  Robert  Le  Roy 
and  Maria,  his  wife,  and  the  survivor  of  them 
for  and  during  their  natural  lives,  with  the 
right  and  privilege,  however,  to  my  said  son 
Robert  Le  Roy  and  Maria,  his  wife,  and  the 
survivor  of  them,  and  I  hereby  authorize  and 
empower  them  and  the  survivor  of  them  to  sell, 
execute  and  deliver  leases  for  the  whole,or  any 
part  of  the  above  mentioned,  or  intended  to  be 
devised  premises,  for  the  term  of  two  lives,  re- 
serving an  annual  rent  upon  the  part  so  to  be 
disposed  of,  not  less  than  fifteen  bushels  of 
merchantable  wheat  to  every  one  hundred 
acres."  The  testator  then  stated  that  he  had 
given,  or  might  thereafter  give,  contracts  for 
executing  leases  for  certain  parts  of  the  tract 
devised  to  his  son  Robert  Le  Roy  and  Anna 
Maria,  his  wife, and  after  doing  so,  ordered  and 
directed  his  son  Robert  Le  Roy  and  Maria,  his 
wife,  and  their  heirs  male,  to  carry  such  con- 
tracts into  full  and  complete  effect;  but  the 
money  which  should  be  due  on  such  contracts, 
he  declared  should  be  deemed  personal  prop- 
erty, and  directed  it  to  be  paid  to  his  son'Her- 
man.  The  will  then  proceeds  as  follows:  "Item. 
From  and  immediately  after  the  decease  of  my 
said  son  Robert  Le  Roy  and  Maria,  his  wife, I 
give, devise  and  bequeath  unto  their  heirs  male, 
all  that  part  of  that  certain  tract,  etc.  (describ- 
ing the  same  premises  specified  in  the  devise 
to  Robert  Le  Roy  and  Anna  Maria,  his  wife), 
and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues  and  profits  there- 
of, as  well  as  those  which  shall  be  due  thereon 
at  the  time  of  the  decease  of  my  said  son  Rob- 
ert Le  Roy  and  Maria,  his  wife,  as  those  which 
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shall  thereafter  become  due  thereon  and  issue 
85*]  *out  of  the  same,  etc.     To  have  and  to 
hold  the  same  unto  the  said  heirs  male  of  my 
son  Robert  Le  Roy  and  Maria,  his  wife,  and  to 
their  heirs  and  assigns  forever,  share  and  share 
alike."  The  testator  then  proceeds  to  state  that 
a  certain  farm, which  he  had  purchased  of  one 
Henry  Kiefer,  fell  within  the  devise  made  to 
his  son  Robert  Le  Roy  and  Maria,  his  wife  ; 
and  tha"t,  to  raise  the  purchase  money  of  such 
farm,  he  had  borrowed  from  an  insurance  com- 
pany the  sum  of  $8,000,  to  secure  the  payment 
of  which,  he  had  executed  a  mortgage  of  cer- 
tain lands  devised  to  his  son  Henry;  and  after 
such  statement,  the  testator  directs  that  the 
amount  of  money  which  may  be  due  at  his  de- 
cease on  that  mortgage  sh'all  be  paid  by  his  son 
Robert  Le  Roy;  and  in  case  of  his  neglect  or 
refusal  to  pay,  he  directs,  and  for  that  purpose 
authorizes  and  empowers  his  executors  to  sell 
the  farm  so  purchased  by  him,  and  from  the 
proceeds  pay  the  amount 'due  on  the  mortgage, 
and  pay  over  the  surplus,  if  any,  to  his  son 
Robert  Le  Roy.  The  testator  also,  after  reciting 
that  he  had  made  large  advances  to,  and  for 
his  son  Robert  Le  Roy,  and  that  he  was  bound 
as  surety  for  him,  orders  and  directs  that  all 
the  debts  which  he  may  owe  at  the  time  of  his 
decease,  as  well  as  those  for  which  he  was  surety 
for  his  son  Robert  Le  Roy,  except  as  in  the 
will  before  mentioned,  shall  be  paid  by  his  son 
Robert  Le  Roy,  and  that  he  shall  repay  so  much 
of  the  moneys  advanced,  or  to  be  advanced  or 
paid  by  the  testator,  as  surety  for  him,  as  shall 
be  sufficient  for  that  purpose;  and  the  residue 
of  such  advances  or  moneys  paid  by  the  tes- 
tator as  surety  as  aforesaid,  after  paying  the 
debts  of  the  testator  and  the  moneys  for  which 
the  testator  was  bound  as  surety,  the  testator 
gave  and  bequeathed  unto  his  son  Robert  Le 
Roy  and  his  heirs.     In  the  will,  also,  was  con- 
tained a  devise  and  bequest  by  the  testator  to 
his  son  Herman  of  all  the  rent,  residue  and  re- 
mainder of  his  estate,  both  real  and  personal, 
wheresoever  the  same  might  be  situate,  and  of 
whatsoever  nature  the  same  might  be,  "to  have 
and  to  hold  the  same  unto  my  said  son  Herman, 
his  heirs  and  assigns  forever."   On  the  part  of 
the  defendant,  was  also  read  in  evidence  a  deed 
from  him  and  his  wife  to  Walter  Patterson, 
bearing  date  Feb.  11,1823,  conveying  the  prem- 
86*1  ises  specified  in  the  devise  to  Robert  *Le 
Roy  Livingston  and  Anna  Maria,  his  wife;  and 
a  deed  back  from  Walter  Patterson  to  Robert 
Le  Roy  Livingston  of  the  same  premises,  bear- 
ing date  on  the  same  day  as  the  last  mentioned 
deed.     It  was  admitted  that,  at  the  time  of  the 
death  of  John  Livingston,  the  testator,  there 
were  living  three  sons  and  three  daughters  of 
Robert  Le  Roy  Livingston,  and  that  since  the 
death  of  John  Livingston,  there  were  three 
other  sons  and  one  daughter  born,  the  children 
of  Robert  Le  Roy  Livingston.    It  was  also  ad- 
mitted, that  since  May  6,  1830,  the  date  of  the 
deed  declared  on,  the  plaintiff  had  been  in  pos- 
session, and  had  the  exclusive  occupation  and 
enjoyment  of  the  premises  thereby  conveyed. 
The  counsel  foi  the  defendant  insisted  that 
the  evidence  thus  given,  was  sufficient  to  show 
that  Robert  Le  Roy  Livingston  and  Anna  Ma- 
ria, his  wife,  were  seised  of  an  estate  in  fee  in 
the  premises  in  question  at  the  time  of  the  ex- 
ecution and  delivery  of  the  deed  declared  on, 
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and  prayed  the  presiding  judge  to  instruct  the 
jury  that  the  defendant  was  entitled  to  a  ver- 
dict; but  the  judge  charged  the  jury  that  the 
defendant  and  his  wife  were  not  so  seised  of 
an  estate  in  fee  in  the  premises,  and  that  the 
evidence  was  not  sufficient  to  bar  the  plaint- 
iff's recovery;  and  that  the  plaintiff  was  entitled 
to  a  verdict  in  his  favor  for  the  sum  of  $4,300, 
the  amount  of  the  consideration  money  speci- 
fied in  the  deed,  but  that  he  was  not  entitled 
to  recover  interest  on  the  consideration  money. 
The  counsel  for  the  defendant  then  offered  to 
prove  the  value  of  the  life  estates  of  the  defend- 
ant and  of  his  wife  in  the  premises,  for  the  pur- 
pose of  reducing  the  amount  of  the  recovery  : 
which  evidence  being  objected  to  by  the  plaint- 
iff, was  excluded  by  the  judge.  The  jury  found 
a  verdict  for  the  plaintiff  for  the  sum  of  $4,300. 
The  defendant's  counsel  having  excepted  to 
the  several  decisions  against  the  defendant, 
made  by  the  judge,  and  obtained  a  bill  of 
exceptions  duly  sealed,  now  moved  for  a  new 
trial. 

Mr.  C.  Bushnell,  for  the  defendant,  in- 
sisted that,  by  the  will  of  John  Livingston,  an 
estate  of  inheritance  in  fee  simple  passed  to  the 
defendant  and  his  wife,  which  vested  immedi- 
ately upon  the  death  of  the  testator;  that  it 
was  manifest  that  the  *testator  intended  [*87 
that  such  estate  should  vest  in  them,  and  that 
in  no  event,  or  on  any  contingency,  should  it 
pass  to  his  residuary  legatee,  or  revert  to  his 
heirs  at  law, and  that  such  general  intent  of  the 
testator  must  be  carried  into  effect  if  consist- 
ent with  the  rules  of  law;  that  the  testator 
used  the  word  "heirs"  in  its  general  legal 
sense,  as  descriptive  of  a  class  or  denomina- 
tion of  persons,  and  not  as  designating  partic- 
ular individuals,  to  wit:  the  sons  of  Robert 
Le  Roy  and  Maria,  his  wife;  that  the  law  will 
not  admit  of  the  presumption  or  inference  that, 
by  the  words  "heirs  male"  the  testator  intend- 
ed to  designate  particular  individuals,  instead 
of  a  class  of  persons;  that  there  are  no  words 
in  the  will  showing  that  the  testator  meant,  by 
the  words  "heirs,"  to  designate  the  children  of 
the  defendant  and  his  wife,  and  that  it  would 
be  a  violation  of  the  general  intent  of  the  tes- 
tator and  of  the  rules  of  law  so  to  construe  the 
will,  which  must  be  construed  according  to 
the  technical  signification  of  the  words,  un- 
less, by  relation  toother  words  of  the  will,  they 
are  shown  to  be  used  in  a  popular  sense;  1 
Prest.  Est.,  365,  381;  2Ves.,225;  5  Bro.  P.  C., 
278;  2  Bl.,  698;  1  Bro.  Ch.,  206,  16, 17,  19;  4 
Kent,  Com.,  228;  that  the  word  "heirs,"  in 
the  will  of  the  testator,  means  all  the  heirs  of 
a  given  description — a  class  of  inheritable  per- 
sons, taking  in  the  character  of  heirs,  and  in  a 
legal  course  of  descent  from  Robert  Le  Roy, 
and  his  wife,  and  that  this  case  came  directly 
within  the  rule  in  Shelly's  case,  1  Co.  104,  that 
"where  the  ancestor  takes  an  estate  of  free- 
hold by  any  gift  or  conveyance,  and  in  the 
same  gift  or  conveyance  there  is  a  limitation, 
either  mediate  or  immediate, to  his  heirs  or  the 
heirs  of  his  body,  the  word  "  heirs"  is  a  word 
of  limitation  to  the  estate,  and  not  of  pur- 
chase; "or,  as  expressed  by  Preston,  in  his 
treatise  on  Estates,  Vol.  I.,  p.  2fi5:  "  If  in  any 
instrument  a  freehold  be  limited  to  the  ances- 
tor for  life,  and  the  inheritance  to  his  heirs  ei- 
ther mediately  or  immediately,  the  first  taker 
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takes  the  whole  estate;  if  it  be  limited  to  the 
heirs  of  his  body,  a  fee  tail;  if  to  his  heirs,  a 
fee  simple; "  or,  as  in  the  notes  of  the  revisors 
of  the  laws  of  this  State:  "  the  ancestor  takes 
the  whole  estate,  and  the  heirs,  if  they  take  at 
all,  can  take  only  by  descent."  The  rule  in 
Shetty's  case  prevailed  in  this  State  until  abro- 

§ited  by  the  Revised  Statutes,  which  went  into 
8*]  operation  in  1830,  *2  R.  S.,  725,  sec.  28; 
4  Kent,  Com.,  231,  232;  and  all  the  requisites 
of  that  rule  existing  here,  the  estate  of  free- 
hold (viz. :  the  estate  for  life)  given  to  the  an- 
cestors, attracted  to  the  ancestors  the  estate 
imported  by  the  limitation  to  the  heirs.  1 
Prest.,  Estates,  263,  269,  290,  294,  317;  Fearne, 
Rem.,  30;  1  Inst..  22  b;  Perrin  v.  Blake,  4 
Burr.,  2579,  Sergeant  Glynn,  arg.,  1  Bl.,  672; 
4  Kent,  Com.,  216,  217.  The  rule  applies, 
though  the  limitation  be  to  the  heirs  as  tenants 
in  common,  or  that  they  are  to  hold  share  and 
share  alike;  and  the  ancestors  may  take  the 
freehold  as  joint  tenants,  and  the  inheritance 
as  tenants  in  common.  1  Prest.,  Estates,  329, 
367,  373,  374;  9  Mod.  292;  1  Inst.,  182  a;  IT. 
R.  531;  Amb.,  379;  3  East,  548.  A  freehold  to 
a  husband  and  wife  for  life,  and  a  limitation 
to  their  heirs,  etc.,  will  give  them  the  inherit- 
ance jointly.  1  Prest.,  335,  336;  2B1.,  1211; 
Com.  Dig.,  Estates,  K,  1.  So  a  devise  to  N. 
for  life,  and  after  his  decease,  unto  the  heirs 
and  males  of  the  body  of  the  said  N.  and  his 
heirs  forever,  gives  an  estate  tail.  Str.,  729; 
2  Ld.  Raym.,  1437;  5  Burr.,  2609;  2  Bl.  696; 

1  Prest.,  347,  383.     A  gift  to  a  man  and  his 
heirs,  male  or  female,  is  an  estatein  fee  simple, 
and  not  in  fee  tail;  for  there  are  no  words  to 
ascertain  the  body  out  of  which  they  shall  is- 
sue. 2  Bl.  Cora.,  115.  381,  n.  13;  Litt.,  31;  Co. 
Litt.,  27.     In  last  wills  and  testaments,  an  es- 
tate tail  may  be  created  by  a  devise  to  a  man 
and  his  seed,  or  to  a  man  and  his  heirs  male, 
or  by  other  irregular  modes  of  expression.     2 
Bl.  Com.,  115;  Co.  Litt.,  9,  27  a;  3Salk.,  336; 

2  P.  Wms.,  2.  A  devise  to  A  and  his  wife  and 
the  heirs  of  their  bodies  was  adjudged  an  en- 
tail ;  but  a  devise  to  A  for  life,  remainder  to 
B  and  his  heirs  mail,  is  a  fee,  and  no  entail.   8 
Vin.  Abr.,  tit.  Estates,  U,  sees.  1,  2.     Where 
a  use  was  limited  by  feoffment  to  G.  Dormer 
and  to  his  heirs  male,  it  was  held  that  it  was 
an  estate  in  fee  in  G.  Dormer.and  that  it  could 
not  be  an  estate  tail,  because  there  was  not  any 
body  named  from  whom  the  heirs  male  should 
come;  to  which  it  is  added,  "and  so  it  is  in 
case  of  a  devise,"  as  appears  9  Hen.  VI.,  pi. 
25;  Abraham  v.  Twigg,  Cro.  Eliz.,  478,  which 
case  is  commented  upon  and  fully  approved 
by  Mr.  Preston,  2  Prest.,  492,  etc.;  see,  also, 
Idle  v.  Cook,  1  P.  Wms. .  70,  in  which  the  same 
89*]  doctrine  is  *held,  and  Holt,  Ch.  J.  says, 
the  case  of  Abraham  v.  Twigg  is  so  strong  as 
not  to  be  answered.     A  devise  to  a  man  and 
his  heirs  male  will  pass  an  estate  tail,  for  the 
law  in  favor  to  the  intention  of  the  testator 
will  supply  the  words  "  of  the  body."  2  Prest., 
535,  citing  1  Inst.,  27  a;  3  Salk.,  336;  see,  also, 
1  Prest.,  312,  314,  332,  and  cases  cited.     The 
defendant  and  his  wife,  therefore,  took  either 
an  estate  of  inheritance  in  fee  simple  or  an  es- 
tate in  fee  tail;  and  if  the  latter,  then  the  stat- 
ute abolishing  entails  converted  it  into  a  fee 
simple.     1  R.  L.,  52,  sec.   1.     As  to  the  dam- 
ages: The  grantee  can  recover  damages  for  the 
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breach  of  the  covenant  of  seisin,  in  proportion 
only  as  the  title  has  failed.  Such  was  the  rule 
laid  down  in  Morris  v.  Phelps,  5  Johns.,  49,and 
Outhrie  v.  Pugsley,  12  Id.,  126;  in  which  cases 
the  title  failed  to  part  of  the  land;  and  upon 
the  same  principle,  if  it  be  adjudged  in  this 
case  that  the  defendant  and  his  wife  had  but  a 
life  estate  in  the  premises,  the  plaintiff  can  re- 
cover only  in  proportion  as  the  estate  is  lesa 
than  that  conveyed  to  him. 

Mr.  J.  W.  Edmonds,  for  the  plaintiff. 
The  intent  of  the  testator  was  to  devise  to  the 
defendant  and  his  wife,  and  to  the  survivor 
of  them,  an  estate  for  life  only,  with  remain- 
der to  their  sons  in  fee.  The  devise  to  the  de- 
fendant and  his  wife  in  the  premises  is  with- 
out words  of  limitation,  which,  of  itself,  gives 
only  a  life  estate  ;  but  the  habendum  clause  of 
that  devise  expressly  limiting  the  estate  to  the 
devisees  and  the  survivor  during  their  natural 
lives,  all  doubt  of  the  testator's  intention  is  re- 
moved, and  full  operation  should  be  given  to 
it.  The  power  to  the  defendant  and  his  wife 
to  execute  leases  is  an  enlargement  of  the  es- 
tate previously  given  ;  but  the  restriction  as 
to  the  terms  of  such  leases,  the  limitation  of 
the  rents  to  be  reserved,  and  the  direction  that 
the  rents  and  profits  due  at  the  decease  of  the 
first  takers  shall  go  to  the  heirs  male,  show 
that  it  was  not  intended  to  give  an  estate  of 
inheritance  to  the  defendant  and  wife.  The 
testator's  intention  being  manifest,  there  are 
no  rules  of  law  to  prevent  its  being  carried 
into  effect.  If  the  defendant  and  his  wife 
have  an  estate  other  than  that  for  life,  it  is  an 
estate  in  tail  male  by  implication  ;  *and  [*9O 
such  estates  being  abolished  by  statute,  the 
law  will  not  raise  an  illegal  estate  by  implica- 
tion. The  devise  to  the  defendant  and  wife 
can  be  considered  as  giving  an  estate  tail  only 
by  the  operation  of  the  rule  in  Shelly's  case, 
which  always  yields  to  the  intention  of  the  tes- 
tator when  it  can  be  clearly  ascertained  ;  and 
never  operates  when  the  devisee  for  life  has 
children  living  at  the  death  of  the  testator, 
and  the  devise  to  such  children  has  fresh  lim- 
itations added,  and  other  words  of  inheritance 
grafted  upon  it.  The  devise  of  the  remainder 
to  a  portion  of  the  heirs  apparent  of  the  first 
takers  enables  them  to  take  as  purchasers,  es- 
pecially as  the  estate  is  given  to  them  as  ten- 
ants in  common  ;  and  such  of  them  as  were  in 
life  at  the  death  of  the  testator,  accordingly, 
took  the  estate  in  remainder,  which  opened  to 
let  in  after  born  heirs  male  of  the  defendant 
and  his  wife.  In  support  of  these  several  po- 
sitions, the  counsel  cited  many  authorities.and 
particularly  relied  upon  the  case  of  Rogers  v. 
Rogers,  3  Wend.,  503. 

By  the  Court,  Nelson,  J.  The  will  of  John 
Livingston,  the  father  of  the  defendant,  as  to 
the  devise  of  the  tract  of  land  of  which  the 
premises  in  question  are  a  part,  is  in  the  form 
generally  found  in  deeds  of  conveyance,  and 
in  searching  for  the  intent  of  the  testator  in 
this  case,  the  rules  applicable  to  the  construc- 
tion of  deeds  are  very  material.  Having  used 
the  technical  terms  found  in  that  species  of 
conveyance,  and  which  are  well  understood  in 
the  law,  it  is  but  reasonable  to  presume  they 
were  used  in  their  well  known  sense,  and  this 
meaning  should  be  given  to  them.unless  clear- 
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ly  explained  or  overruled  by  other  parts  of  the 
will.  The  granting  clause  or  premises,  as  it  is 
called,  is  "to  Robert  Le  Roy  Livingston  and 
Anna  Maria,  his  wife,"  without  any  words  of 
inheritance,  and  upon  well  settled  principles 
of  construction,  conveyed  only  a  life  estate. 
The  habendum  clause,  the  office  of  which  is  to 
limit  the  certainty  and  extent  of  the  estate 
granted,  is  as  explicit  as  language  can  make  it; 
it  is  in  these  words  :  "To  have  and  to  hold 
the  same  unto  my  son  Robert  Le  Roy  and  Ma- 
ria, his  wife,  and  the  survivors  of  them,  for 
and  during  their  natural  lives."  And  the  tes- 
tator, to  put  his  meaning  beyond  all  possible 
91*jdoubt  (clearly  evincing  that  he  *well  un- 
derstood the  legal  operation  of  the  foregoing 
words),  adds  immediately,  a  power  to  execute 
leases  for  the  whole  devised  tract  for  the  term 
of  two  lives,  reserving  an  annual  rent.and  fix- 
ing the  minimum  amount;  and  also  gives  pow- 
er to  carry  into  effect  any  contracts  for  leases 
which  he  himself  had  made,  or  might  there- 
after make,  of  a  part  of  the  premises.  Had 
the  will  stopped  here,  it  would  have  been  im- 
possible to  have  raised  a  question,  either  upon 
the  apparent  or  presumed  intent  of  the  testa- 
tor; both  would  have  concurred,  as  is  already 
seen,  in  limiting  to  the  first  takers  an  estate 
for  life.  It  is  the  legal  and  technical  effect  of 
of  the  words  in  the  granting  clause  or  premises, 
confirmed  by  the  express  and  positive  lan- 

fuage  of  the  habendum.  2  Bl.  Com.,  110,  122; 
Crui.,  439  ;  Id.,  32,  sees.  1,  4,  8;  also  p.  431, 
sees.  43,  55;  Shep.  Touch.,  75.  The  habendum 
clause  may  enlarge,  abridge  or  explain  the 
premises  ;  as  where,  in  the  premises  an  estate 
is  given  to  the  grantee  for  life,  habendum  to 
him  and  his  heirs,  he  will  take  an  estate  in  fee 
— and  where  no  estate  is  limited  in  the  prem- 
ises, and  an  express  estate  for  years  is  given  in 
the  habendum.  In  the  former  case  the  estate 
is  enlarged  by  the  words  of  inheritance;  in  the 
latter  abridged,  because  no  estate  being  fixed 
in  the  premises,  the  legal  intendment  gives  an 
estate  for  life.  In  this  case  the  estate  express- 
ly limited  in  the  habendum  clause  is  of  the 
same  description  as  that  to  be  derived  by  legal 
intendment  from  the  premises;  which  concur- 
rence affords  a  manifestation  of  the  testator's 
intent,  too  clear  to  be  misunderstood. 

Let  us  now  examine  some  other  clauses  of 
this  will,  and  see  if  they  can  fairly  modify 
the  explicit  language  and  meaning  of  those 
already  referred  to.  The  form  of  the  devise 
to  the  heirs  is  similar  to  that  to  the  ancestors, 
and  is  equally  explicit.  "From  and  immedi- 
ately after  the  decease  of  my  said  son  Robert 
Le  Roy  and  Maria,  his  wife,  I  give  and  be- 
queath unto  their  heirs  male,  all  etc.,  describ- 
ing the  same  premises  specified  in  the  devise  to 
Robert  Le  Roy  and  wife  ;  to  have  and  to  hold 
the  same  unto  the  said  heirs  male  of  my  said 
son  Robert  Le  Roy  and  Maria,  his  wife,  and 
to  their  heirs  and  assigns  forever,  share  and 
share  alike."  Applying  the  same  rules  of  con- 
struction to  this  as  to  the  former  devise,  it  is 
O2*]  clear  that  the  heirs  *male  take  the  fee  of 
the  land — the  habendum  enlarging  the  granting 
clause,  by  adding  words  of  inheritance,  and 
the  words  "share  and  share  alike,"  expressly 
distributing  the  estate  among  them  as  tenants 
in  common. 
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The  only  ground  upon  which  the  slightest 
doubt  can  be  raised  as  to  the  intent  of  the  tes- 
tator is  the  rule  of  law  familiarly  known  as  the 
rule  in  Sfally's  case;  i.  e.., "where  the  ancestor, 
by  any  gift  or  conveyance,  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance 
an  estate  is  limited,  either  mediately  or  imme- 
diately, to  his  heirs  in  fee  or  in  tail,  the  word 
'heirs'  is  a  word  of  limitation  of  theestate,and 
not  of  purchase."  1  Co.,  94.  It  has,  however, 
been  perfectly  settled,  at  least  since  the  cele- 
brated case  of  Perrin  v.  Blake,  4  Crui.,  381,  tit. 
38,  that  this  rule  must  give  way  to  the  plain 
and  manifest  intent  of  the  testator ;  Fearne, 
186,  191,  3  Am.  ed  ;  4  Crui.  Dig.,  394,  tit.  38  ; 
4  Kent,  Com.,  225  ;  3  Wend.,  511,  523  ;  and 
when  enforced,  is  done  so  only  more  complete- 
ly to  effectuate  such  intent.  Applying  the  rule 
to  this  will,  and  giving  full  effect  to  it,  the  de- 
vise would  vest  in  the  first  takers  (  Robert  Le 
Roy  and  wife),  an  estate  in  fee  tail  by  implica- 
tion. 1  Co.  Litt.,  632;  3Salk,  336;  5  T.  R.,  337. 
The  same  words  used  in  a  deed  would  pass  an 
estate  in  fee  simple.  3  Salk.,  336;  5  T.  R.,  338, 
per  Buller,  J.  If  we  could  suppose  this  to  be 
the  intent  of  the  testator,  to  wit:  to  give  to  the 
devisees  an  estate  in  fee  tail,  and  there  is  no  es- 
cape from  it  under  the  rule  in  Shelly's  case, 
then  ( if  our  statute  turning  these  estates  into 
fee  simples  had  not  been  interposed,  and  we 
are  not  to  presume  the  testator  took  this  into 
consideration  in  making  his  will)  the  heir  of 
Robert  Le  Roy  and  wife  would  inherit  accord- 
ing to  the  law  of  primogeniture:  the  eldest  son 
would  take  the  whole,  and  after  the  extinction 
of  his  heirs  general,  the  next  son,  if  living, 
and  so  on.  This  construction  is  adopted  in 
many  of  the  cases  in  England,  for  the  avowed 
purpose  of  carrying  into  effect  what  is  sup- 
posed to  be  the  general  intent  of  the  testator, 
to  wit :  to  include  the  whole  line  of  the  heirs 
of  the  body  of  the  first  taker  ;  and  this  pre- 
sumed general  intent  is  allowed  to  prevail  over 
the  particular  intent  derived  from  the  express 
limitation  to  him  of  an  estate  for  life.  If  this 
particular  intent  should  prevail  in  this  case, 
the  persons  designated  *as  heirs  or  heirs  [*93 
male,  can  only  take  under  the  will  as  purchas- 
ers, which  necessarily  cuts  off  a  portion  of  the 
general  heirs  of  the  first  taker,  because  those 
taking  as  purchasers  are  a  new  stock,  from 
which  the  estate  descends  to  their  general 
heirs.  The  heirs  of  the  father  and  son  are  not 
throughout  identical;  if  they  were,  one  of  the 
principal  reasons  for  the  application  of  the 
rule  in  Shelly's  case  to  wills,  would  not  exist. 
If  we  allow  the  particular  intent  to  prevail  in 
this  case,  the  sons  of  Robert  Le  Roy  Livings- 
ton living  at  the  time  of  the  death  of  the  testa- 
tor took  a  vested  remainder  in  fee, which  opened 
to  let  in  after  born  children.  4  Johns.,  61  ; 
Doe  v.  Provost,  5  T.  R.,  484  ;  Doe  v.  Perrin, 
Fearne,  313,  314,  3d  Am.  ed.  At  the  time  of 
the  death  of  the  testator,  the  defendant  and  his 
wife  had  three  sons;  and  after  his  decease  three 
other  sons  were  born.  The  grandchildren  of 
a  deceased  son  will  then  take,  according  to 
well  settled  principles,  which  will  carry  into 
effect  the  manifest  intent  of  the  testator.  The 
presumed  general  intent  would  give  the  whole 
estate  to  the  eldest  son  and  his  heirs,  to  the  ex- 
clusion of  all  the  rest. 
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The  effect  of  our  statute  upon  estates  tail,  as 
before  observed,  is  to  vest  in  the  devisees  the 
fee,  which,  on  their  decease,  would  then  de- 
scend to  the  grandchildren  as  well  as  children; 
but  we  cannot  suppose  the  testator  speculated 
upon  the  operation  of  this  statute;  and  besides, 
his  plain  intent  would  still  be  defeated, for  the 
estate  would  descend  to  all  the  children,  fe- 
males as  well  as  males,  whilst  the  devise  is  to 
the  heirs  male  of  Robert  Le  Roy  and  Maria, 
his  wife.  Estates  tail  in  England  are  common, 
perhaps  more  so  than  those  in  fee  simple;  and 
when  language  is  used  there  by  draftsmen, 
which,  according  to  the  rules  of  construction, 
would  create  an  estate  tail,  unless  there  are 
other  clauses  in  the  instrument  clearly  repel- 
ling such  construction,  the  fair  inference  of 
the  intent  of  the  testator,  undoubtedly,  would 
be  to  devise  such  an  estate.  But  in  this  State, 
since  1786,  when  entails  were  abolished  and 
known  not  to  exist,  it  seems  to  me  less  explicit 
language,  inconsistent  with  the  creation  of  this 
-estate,  should  be  admitted  by  the  courts  to  re- 
pel such  a  construction, because  an  intent  which 
is  unlawful  should  not  be  as  readily  implied  or 
admitted  as  one  that  is  both  lawful  and  com- 
94*]  mon.  It  is  difficult  to  *believe  that  a 
testator, with  or  without  legal  advice,  intended 
to  devise  to  his  children  an  estate,  in  the  face 
of  the  statute;  and  I  apprehend  nothing  short 
of  language  quite  explicit,  if  not  imperative, 
•could  justify  the  conclusion  of  such  an  intent. 

Even  in  England,  where  this  rule  is  rigidly 
applied  in  the  construction  of  wills,  where  a 
devise  is  to  a  person  and  his  heirs,  or  to  the 
heirs  of  his  body  ;  and  there  are  words  of  ex- 
planation annexed  to  the  word  "heirs  "by 
which  the  testator  meant  to  qualify  that  term, 
and  not  use  it  in  its  technical  sense,  but  as  a 
descriptio  personarum,  to  whom  he  intended  to 
give  the  estate  after  the  death  of  the  first  tak- 
er, the  word  "heirs"  will  operate  as  a  word  of 
purchase.  4  Crui.,  346,  Fearne,  183, 187.  The 
-case  of  Doe  v.  Goff,  11  East,  668,  is  a  striking 
and  apposite  illustration  of  this  position.  The 
testator  had  a  wife,  a  son  and  a  daughter,  and 
he  devised  the  premises  to  his  wife  for  life, 
and  after  her  decease,  to  his  daughter,  Mary 
Ooff ,  and  to  the  heirs  of  her  body,  as  tenants 
in  common.  Mary  entered  upon  the  premises, 
and  died  leaving  a  son,  the  defendant,  and 
four  daughters,  the  lessors.  It  was  contended 
for  the  lessors,  that  their  mother  took  only  an 
estate  for  life,  and  that  each  of  the  children 
took  a  fifth  by  purchase.  The  defendant  con- 
tended that  she  took  an  estate  tail,  and  that  on 
her  death  the  whole  vested  in  him  as  heir  in 
tail  by  descent.  It  was  admitted  by  the  court 
that  the  words  "heir  of  the  body"  were.^n'wa 
facie,  words  of  limitation,  but  that  they  might 
be  construed  to  be  words  of  purchase, where  it 
was  clearly  so  intended  ;  and  the  provision  to 
take  as  tenant  in  common,  and  not  as  joint  ten- 
ants, was  considered  as  showing  distinctly  that 
the  testator  contemplated  something  very  dif- 
ferent from  an  estate  tail,  because  an  estate 
tail,  if  there  were  sons,  would  vest  wholly  in 
the  eldest  son,  to  the  exclusion  of  all  the  rest, 
and  of  such  an  estate  there  could  be  no  tenancy 
in  common  or  joint  tenancy. 

Now,  in  the  case  under  consideration,  the 
•explanation  is  still  more  explicit  and  distinct, 
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for  the  testator  not  only  provides  that  the  heirs 
male  shall  take  as  tenants  in  common,  but  he 
has,  in  the  most  formal  manner,  given  to  them 
an  estate  in  fee — all  of  which  is  wholly  incon- 
sistent and  irreconcilable  with  the  idea  of  a 
tenancy  in  tail.  See,  also,  Low  v.  Dawes,  2  Ld. 
*Raym.,  1561;  Doev.  Lamsing,  2  Burr.,  f*95 
1100;  Goodtitle  v.  Earring,  1  East,  264.  With- 
out pursuiug  this  part  of  the  inquiry  further, 
it  is  sufficient  to  say  that  it  is  too  much  to  ask 
the  court  to  reject  the  explicit  language  of  the 
will  limiting  the  estate  to  Robert  Le  Roy  and 
wife,  "for  and  during  their  natural  lives,"  and 
(after  their  decease)  the  equally  distinct  and 
explicit  devise  to  their  heirs  male  of  the  estate 
in  fee,  as  tenants  in  common,  aside  from  other 
explanatory  clauses,  in  order  to  arrive  at  a  con- 
clusion that  a  testator  intended  to  create  an 
estate  unknown  to  our  law,  since  1786,  and 
which  was  abolished  at  that  time,  as  incom- 
patible with  the  genius  and  spirit  of  our  in- 
stitutions. 

I  may  add  that  the  clause  in  the  will,  by 
which  the  testator  devised  all  his  residuary  es- 
tate to  his  son  Herman,  distinctly  shows  that 
he  knew  how  to  use  appropriate  language  to 
create  an  estate  in  fee  when  he  so  intended. 

It  is  said  that  the  provision  in  the  will,  im- 
posing the  payment  of  the  debts  of  the  testator 
upon  his  son  Robert  LeRoy,  is  sufficient  to 
give  to  him  an  estate  in  fee  by  implication. 
10  Johns.,  151;  18  Johns.,  35.  But  besides  the 
explicit  limitation  of  an  estate  for  life  in  the 
will,  which,  of  itself  would  probably  be  a  suf- 
ficient answer  to  this  position,  Cowp.,  841,  per 
Mansfield,  </.;  5  T.  R.,  337,  this  clause  assumes 
expressly  that  the  previous  advances  of  the  tes- 
tator to  his  son  exceeded  the  debts  which  he  is 
directed  to  pay,  and  he,  therefore,  bequeathed 
to  him,  in  the  same  clause,  the  residue  of  such 
advances,  after  paying  the  debts.  The  testa- 
tor thus  acting  under  the  belief  that  his  son 
owed  him  a  sum  exceeding  the  debts  directed 
to  be  paid,  it  would  be  unreasonable  to  imply 
from  this  clause,  that  he  must  have  intended 
to  devise  to  him  the  fee.  The  reason  of  the 
rule  does  not  apply,  as  the  implication  of  a  fee 
is  founded  upon  the  idea  that  the  charge  of  the 
debts  upon  the  persons  of  the  devisee,  in  re- 
spect to  the  estate  in  his  hands,  would  subject 
him  to  loss  unless  he  took  the  fee.  Here  the 
testator  merely  directed  the  application  of  his 
own  funds  to  the  payment  of  his  debts,  releas- 
ing the  surplus  to  his  son. 

As  to  the  mortgage  to  the  insurance  com- 
pany, it  is  not  a  charge  upon  the  person  of 
Robert  LeRoy  Livingston,  but  upon  *the[*96 
land,  or  rather  a  small  part  of  the  tract  and, 
therefore,  does  not  fall  within  any  of  the  cases 
on  this  point.  10  Johns.,  151,  and  cases  cited. 

The  court,  however,  erred  in  not  admitting 
the  evidence  of  the  value  of  the  life  estate,  as 
the  plaintiff's  title  to  that  extent  is  valid. 

Vested  remainder— Opening  of  estate  to  let  in  after 
bom  children.  Cited  in-15  Wend.,  618 ;  18  Wend., 
267 ;  18  Am.  Rep.,  594  (68  111.,  603). 

Estates  tail— What  words  witt  create— Rule  in 
Shetty's  case.  Distinguished-^!  N.  Y.,  91. 

Cited  in— 3  Denio,  489 ;  3  Sandf .  Ch.,  67 ;  38  Super., 
90. 

Fee  by  implication— Express  limitation.  Cited  in — 
1  Barb.,  619;  4  Barb.,  438 ;  47  Ind.,  439;  41  Am.  Dec., 
708  (15  N.  H..  381). 

Also  cited  in— 21  Wis.,  145. 
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PARMELEE  «.  HITCHCOCK. 

Duty  of  Slieriff  to  Levy  Execution. 

It  is  the  duty  of  a  sheriff  to  levy  an  execution  reg- 
ular upon  its  face ;  and  it  is  no  excuse  for  his  omis- 
sion, that  the  sum  specified  in  it  varies  from  the 
amount  for  which  the  judgment  is  rendered. 

Citations— 5  Wend.,  170;  8  Wend.,  546,  547 ;  5  Johns., 
100 , 1  Cowp.,  309. 

TIEMURRER  to  declaration.  The  plaintiff, 
\J  in  the  first  count  of  his  declaration,  set 
forth  a  judgment  obtained  by  him  against  one 
D.  R.  in  February  Term,  1829,  for  $133.59; 
that  in  the  same  term  an  execution  was  issued 
and  delivered  to  the  defendant,  as  sheriff  of 
the  County  of  Washington,  commanding  him 
to  make  of  the  goods  and  chattels  of  D.  R.  the 
sum  of  $186.71,  which  execution  was  return- 
able in  May  Term,  1829.  The  plaintiff  then 
avers  that  the  sheriff  levied  the  money,  but 
neglected  to  bring  it  into  court  at  the  return  of 
the  execution,  and  on  the  contrary  thereof  re- 
turned the  execution  nulla  bona.  In  the  count 
there  was  a  suggestion  that  by  a  rule  or  order 
of  the  court,  made  Mar.  3,  1831,  the  record  of 
judgment  was  amended  so  as  to  alter  the 
amount  of  recovery  to  $186.71.  The  second 
count  is  like  the  first,  except  that  instead  of  the 
defendant  being  charged  with  levying  and  re- 
fusing to  bring  the  money  into  court,  he  is 
charged  with  neglect  in  not  levying,  and  with 
returning  the  execution  nulla  bona.  To  these 
counts  the  defendant  demurred. 

Mr.  S.  Stevens,  for  the  defendant,  insist- 
ed that  as  there  was  no  judgment  warranting 
the  execution  between  the  time  of  its  delivery 
to  the  sheriff  and  the  day  of  its  return,  no  ac- 
tion lay  against  the  sheriff.  Had  the  sheriff 
made  a  levy,  and  the  plaintiff  in  the  execution 
been  sued  by  the  defendant,  he  could  not  have 
justified  himself  ;  and  if  not,  the  sheriff  is  not 
97*]  responsible.  *In  an  action  for  a  false  re- 
turn, the  plaintiff  must  aver  and  prove  a  judg- 
ment substantially  corresponding  with  the  exe- 
cution, or  he  cannot  recover.  1  Saund.,  37,  39; 
4  T.  R.,  611;  2  Lev.,  185.  So  he  should  be  re- 
quired to  do  the  same  in  this  action. 

Mr.  H.  P.  Hunt,  for  plaintiff.  The  sheriff 
can  excuse  himself  for  omitting  to  levy  only 
where  the  process  is  void,  not  voidable  merely, 
as  in  this  case.  No  one  but  the  party  can  take 
advantage  of  the  variance  between  the  judg- 
ment and  execution.  Grab..  Pr.  317;  12  Johns., 
395:  4  Cow.,  550;  5  Wend.,  190;  8  Id.,  545. 

By  the  Court,  Savage,  Ch.  J.  Whether  the 
sheriff  is  bound  to  execute  an  erroneous  writ 
delivered  to  him,  depends  upon  the  question 
whether  it  is  absolutely  void  or  only  voidable; 
and  whether  void  or  voidable  depends  upon 
the  fact  whether  it  is  amendable.  There  can 
be  no  doubt  that  a  sheriff  is  justified  in  exe- 
cuting any  process  from  a  court  of  general 
jurisdiction  which  is  regular  upon  its  face. 
Where  an  execution  is  delivered  to  him,  he  is 
not  bound  to  inquire  whether  there  is  a  judg- 
ment to  support  it,  or  whether  the  execution 
corresponds  exactly  with  the  judgment;  if  it  is 
regular  upon  its  face,  it  is  his  duty  to  execute 


NOTE. — 1.  Ministerial  officers— How  far  protected 
by  process.  See  Warner  v.  Shed,  10  Johns.,  138,  note; 
Savacool  v.  Boughton,  5  Wend.,  170,  note. 

2.  Sheriff— Refusal  to  exec ute  process—  W  7i at  justi- 
fies. See  Earl  v.  Camp,  16  Wend.,  563,  note. 
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it ;  if  there  is  any  irregularity  or  error  in  it. 
that  affects  the  parties,  not  the  ministerial  of- 
ficer. 5  Wend.,  170;  8  Id.,  546,  547. 

This  court  has  amended  executions  when 
varying  from  the  judgment  and  when  tested 
out  of  term,  and  held  the  sheriff  responsible 
for  an  escape  when  the  defendant  in  the  exe- 
cution was  committed  upon  such  process,  6 
Johns.,  100;  1  Cow.,  309,  declaring  that  such 
process  was  voidable,  not  void.  Voidable  proc- 
ess is  so  at  the  election  of  the  party  affected 
by  it,  not  the  officer.  The  error  in  the  execu- 
tion in  question  was  amendable,  and  has  been 
amended.  It  was  the  duty  of  the  defendant  to 
have  executed  the  writ. 

Judgment  for  plaintiff,  with  leave  to  the  de- 
fendant to  plead,  on  payment  of  costs. 

Cited  in— 3  Barb.  Ch.,  190;  7  N.  Y.,  199;  15  Hun. 
236  ;  3  Barb.,  409 ;  1  T.  &  C..  459 ;  6  How.  Pr.,  75 ;  2 
Duer,  382  ;  4  Bos.,  652 ;  7  Daly,  453 ;  4  Leg.  Obs.,  54  ; 
12  Leg.  Obs.,  11 ;  51  Mo.,  245 ;  65 Mo.,  140 ;  38  Cal.,  379, 
380  ;  43  Am.  Dec.,  51  (2  Gilm.,  151). 
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For  an  appropriation  of  the  soil  of  a  road,  trespass 
lies  by  the  owner  of -the  land  through  which  the 
road  passes. 

Citations— 2  Johns.,1363;  11  East, 51 ;  2  Com.  L.  R., 
19;  3  Bac.,  Highways.lB,  494 ;  Vin.,  Chimin,  Private,, 
pi.,  5,  7. 

~D  RROR  from  the  Saratoga  C.P.  Gidney  sued 
J-J  Earl  in  a  justice's  court  in  an  action  of 
trespass,  for  digging  up  and  removing  the  soil 
from  a  highway  passing  through  the  land  of 
the  plaintiff.  It  was  admitted  that  the  plaintiff 
owned  and  occupied  the  land,  opposite  to 
which  the  soil  was  taken,  on  both  sides  of  the 
road,  except  a  burying  ground  on  the  south 
side  of  the  road.  The  soil  was  taken  from  the 
north  side  of  the  road  and  deposited  on  the  de- 
fendant's garden.  It  was  objected  by  the  de- 
fendant that  the  fact  of  the  plaintiff  owning 
the  lands  opposite  the  highway,  did  not  prove 
title  in  him  to  the  highway,  nor  possession,  so 
as  to  enable  him  to  maintain  trespass  against 
the  defendant.  The  objection  was  sustained  by 
the  justice,  who  rendered  judgment  against 
the  plaintiff  for  costs.  The  plaintiff  sued  out  a 
certiorari,  and  the  C.  P.  of  Saratoga  affirmed 
the  judgment  of  the  justice.  The  plaintiff 
thereupon  sued  out  a  writ  of  error. 

Mr.  Li.  H.  Palmer,  for  the  plaintiff. 

Mi:  M.  T.  Reynolds,  for  the  defendant. 

By  the  Court,  Nelson,  J.  The  public  high- 
ways in  this  State  were  generally  laid  out  and 
opened  according  to  the  provisions  of  some 
statute  law  existing  at  the  time.  Prescription, 
or  use  for  20  years  or  more  of  a  road,  gives  to 
the  public  a  right  to  the  enjoyment  of  it  for 
that  purpose  in  some  cases.  The  right  of  way, 
public  or  private,  is  but  an  incorporeal  heredita- 
ment, an  easement  which,  per  se,  does  not  di- 
vest the  owner  of  the  fee  of  the  land;  and  for 
every  other  purpose,  except  the  use  or  serv- 
itude as  a  public  highway,  the  soil  belongs  to 
to  him,  and  he  is  entitled  to  the  same  remedies 
for  a  injury  to  this  residuary  interest  that  he 
would  be  entitled  to  if  it  was  entire  and  ab- 
solute. 

*When,  therefore,  a  road  runs  through  [*99- 
a  man's  close,  prima  facie  the  fee  of  the  land 
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over  which  the  road  passes  belongs  to  him  as 
much  as  it  does  in  any  other  part  of  the  lot 
or  tract.  The  law  will  not  presume  a  grant 
of  a  greater  interest  or  estate  than  is  essential 
to  the  enjoyment  of  the  public  easement ;  the 
rest  is  parcel  of  the  close.  The  fact  that  the 
highway  is  fenced  on  each  side  is  for  the  con- 
venience of  the  owner,  and  has  no  necessary 
connection  with  the  road. 

It  follows  from  the  above  view,  that  the  per- 
son in  possession  of  the  farm  or  lot  through 
which  the  highway  passes  is,  in  contemplation 
of  law,  in  possession  of  the  highway  subject  to 
the  public  easement  ;  for,  being  in  possession 
of  the  lot  he  is,  prima  facie,  in  possession  of 
every  parcel  of  it.  This  principle  is  recog- 
nized by  the  court,  in  Cortelyou  v.  Van  Brundt, 
2  Johns. ,  363,  where  it  is  said,  the  general  rule 
here  is  that  the  fee  of  the  highway  belongs  to 
the  owner  of  the  adjoining  ground,  and  that 
the  sovereign  has  only  a  right  of  passage.  It  is 
but  a  servitude  of  easement,  and  trespass  will 
lie  for  any  exclusive  appropriation  of  the  soil. 

In  the  case  under  consideration,  it  is  ex- 
pressly admitted  that  the  plaintiff  owns  and 
occupies  the  land  on  both  sides  of  the  road, 
where  the  defendant  dug,  except  a  piece  of 
land  inclosed  as  a  grave  yard.  Even  if  this  ad- 
mission had  not  been  as  broad,  evidence  of  pos- 
session of  the  land  on  each  side  would  have 
raised  a  presumption  of  ownership  in  the  plaint- 
iff. There  are  numerous  English  cases  in  sup- 
port of  the  above  principle.  11  East,  51;  3Com. 
L.  R,  19  ;  3  Bac.,  Highways,  B,  494  ;  4  Vin., 
Chimin  Private,  pi.  5,  7. 

We  should  have  regretted,  had  we  been 
obliged  to  have  come  to  any  other  conclusion 
than  the  above,  as  the  consequence  must  have 
been  that  in  all  cases  of  the  kind,  however  tri- 
fling the  injury,  a  remedy  could  be  obtained 
only  in  one  of  the  higher  courts,  and  that  at  a 
heavy  expense  to  the  defendant. 

Judgment  reversed. 

Explained-7  Barb.,  397,  302,  303. 

Cited  in— 20  Wend.,  97,  121;  23  Wend.,  449:  3  Hilt.; 
569:  63  N.  Y.,  388: 11  Barb.,  31,393,452;  36  Barb.,  158. 
38  Barb.,  14 ;  61  Barb.,  42 ;  37  Sup.  Ct.,  190 ;  33  N.  J. 
L.,235. 

1OO*]  *WALDRON  v.  STEVENS. 

Receipt  for  Note  for  Brick  Delivered  and  to  be 
Delivered — Agreement  to  Deliver  the  Brick  to 
Third  Pvrty  who  Presented  Receipt — Refusal, 
on  Learning  tliat  Maker  of  Note  had  Absconded. 

Where  a  party  gave  a  receipt  acknowledging  that 
he  had  received  a  note  for  the  payment  of  a  certain 
sum  of  money,  for  a  quantity  of  brick  delivered 
and  a  certain  other  quantity  to  be  delivered,  and  on 
such  receipt  being  presented  by  a  third  person, 
agreed  to  accept  it,  deliver  the  brick,  and  set  apart  a 
portion  of  a  brick-kiln  for  that  purpose,  and  took 
up  the  receipt,  it  was  held,  notwithstanding  these 
acts,  that  he  might  refuse  to  deliver  the  brick  on 
learning  that  the  maker  of  the  note  had  abscond- 
ed, and  that  such  fact  was  known  to  and  suppressed 
by  the  party  who  presented  the  receipt,  at  the  time 
of  its  presentation. 

THIS  was  an  action  of  replevin,  tried  at  the 
Albany  Circuit  in  Sep.,  1831,  before  the 
Hon.    James  Vanderpoel,  one  of  the  Circuit 
Judges. 

April  9,  1830,  the  defendant  gave  a  receipt 
to  one  A.  S.  Knapp  in  these  words  :  "  Rec'd 
from  A.  S.  Kapp  his  note  for  $207  for  15,200 
brick  delivered,  and  20,000  which  are  to  be  de- 
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livered  on  demand."  Previous  to  May  1,  sub- 
sequent to  the  date  of  the  receipt,  on  a  Satur- 
day evening,  Knapp  absconded  from  Albany, 
where  he  had  previously  resided  ;  and  on  the 
next  day  (Sunday)  the  plaintiff  in  this  cause 
called  on  the  defendant  at  Greenbush  and  pro- 
duced the  receipt  given  to  Knapp,  and  asked 
the  defendant  if  he  would  accept  it  and  deliver 
the  brick.  The  defendant  answered  in  the  af- 
firmative. The  parties  designated  a  portion  of 
a  brick-kiln  belonging  to  the  defendant,  by 
drawing  a  line  upon  it,  which  they  estimated 
to  contain  the  required  quantity  of  brick,  which 
was  stated  to  be  19,000.  It  was  conceded  that 
the  brick  were  to  be  delivered  at  Albany,  and 
it  was  agreed  between  the  parties  that  the 
plaintiff  should  draw  the  brick  to  Albany  and 
should  take  a  sufficient  quantity,  besides  the 
19,000,  to  pay  himself  for  the  transportation  at 
the  rate  of  69  cents  per  1,000.  The  plaintiff  de- 
livered the  receipt  to  the  defendant  and  left 
him  and,  as  a  witness  testified,  seemed  much 
gratified  in  having  succeeded  in  obtaining  a 
delivery  of  the  brick.  The  plaintiff  knew  at 
the  time  that  Knapp  had  absconded,  but  did 
not  inform  the  defendant  of  the  fact.  On  Mon- 
day the  plaintiff  was  informed  that  Knapp  had 
absconded, *and  then  refused  to  deliver  [*  1 0 1 
the  brick  to  the  plaintiff,  who  sued  out  a  writ 
of  replevin,  by  virtue  of  which  the  brick  were 
delivered  to  him  by  the  sheriff.  The  counsel 
for  the  defendant  insisted  that  Knapp  having 
absconded  the  defendant  was  not  bound  to  de- 
liver the  brick  to  the  plaintiff, who  had  no  bet- 
ter right  to  the  brick  than  Knapp  would  have 
had,  particularly  as  he  had  not  proved  that  he 
had  paid  any  consideration  for  the  receipt;  but 
the  jury,  under  the  charge  of  the  judge,  found 
a  verdict  for  the  plaintiff,  which  the  defendant 
now  moves  to  set  aside. 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion is,  whether  a  transaction,  such  as  is  exhib- 
ited in  this  case,  is  to  receive  the  sanction  of 
law. 

Here  was  a  contract  executory  on  both  sides; 
one  agrees  to  deliver  brick,  the  other  to  pay. 
Suppose  Knapp  had  notoriously  become  insolv- 
ent, and  had  demanded  the  delivery  of  the 
brick,  would  any  court  compel  the  delivery 
when  the  consideration  of  the  agreement  on  the 
part  of  the  defendant  had  failed?  WaJdron  is 
certainly  in  no  better  situation,  in  point  of  law, 
and  in  equity  not  so  good,  for  he  concealed  the 
truth.  It  is  said  that  the  defendant  was  not  jus- 
tified in  detaining  the  brick,  on  the  ground  of 
stoppage  in  transitu,  for  the  right  to  such  stop- 
page depends  upon  the  insolvency  of  the  pur- 
chaser intermediate  the  sale  and  delivery.  The 
fact  of  Knapp's  absconding  raises  a  strong  pre- 
sumption of  his  insolvency;  and  I  am  inclined 
to  think  the  defendant  justified  on  that  ground. 
But  I  put  it  on  the  ground  of  fraud  in  the 
plaintiff;  he  shows  no  interest  in  the  receipt, 
nor  that  he  had  given  value  for  it  which,  under 
the  circumstances,  he  certainly  should  have 
done.  The  case  now  presented  shows  a  prom- 
ise to  deliver  obtained  by  fraud  and  without 
consideration. 

New  trial  granted. 


Cited  in— 44  N.  T.,  529. 
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1O2*]      *BARBER  v.  WINSLOW. 

Insolvent's  Discharge  as  a  Bar — Proof  of  Juris- 
diction of  Officer  Granting  the  discharge. 

It  is  not  necessary,  in  support  of  an  insolvent  dis- 
charge, relied  on  in  defense  of  an  action,  to  show 
by  proof  aliunde  the  discharge,  that  the  officer 
granting  it  had  jurisdiction,  the  facts  set  forth  in 
it  are  sufficient  for  that  purpose ;  so  held  in  this  case 
where  it  was  recited  in  the  discharge,  that  E.  B.,  of 
the  town,  etc.,  in  the  county,  etc.,  did  present  a  pe- 
tition in  conjunction  with  so  many  of  nis  creditors, 
etc.,  praying  his  discharge  on  making  an  assign- 
ment. It  seems,  however,  that  notwithstanding  the 
facts  recited  in  the  discharge,  it  is  competent  to  a 
party  opposing  the  discharge  to  show  that  the  of- 
ficer had  not  jurisdiction. 

Citations— 11  Johns.,  224 ;  10  Johns.,  161 ;  7  Johns., 
75;  1  Johns..  91;  1  Cow.,  316 ;  6  Cow.,  221, 234;  3  Wend., 
247 ;  6  Wend.,  433 ;  19  Johns.,  345 ;  5  Johns.,  41 ;  15 
Johns.,  141;  9  Cow.,  229. 

"DRROR  from  the  Columbia  C.  P.  Winslow 
FJ  sued  Barber  in  a  justice's  court  on  a  prom- 
issory note,  dated  Dec.  6,  1828,  payable  three 
days  after  date.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  his  discharge 
under  the  Act  for  Giving  Relief  in  Cases  of 
Insolvency,  passed  Apr.  12.  1813,  granted  by 
a  commissioner,  ex  officio,  of  the  County  of 
Albany,  Sep.  5,  1829,  and  exhibiting  his  dis- 
charge. On  the  trial  of  the  cause,  after  the 
plaintiff  had  rested,  the  defendant  offered  to 
read  his  discharge  (which  was  duly  authenticat- 
ed) in  evidence,  which  was  objected  to  by  the 
plaintiff,  unless  the  defendant  did  first  prove 
that  the  officer  granting  the  discharge  had  ju- 
risdiction ;  which  objection  was  sustained  by 
the  justice.  The  defendant  then  proved  that 
he  was  an  inhabitant  of  Albany  during  the 
whole  of  the  year  1829.  but  gave  no  other  evi- 
dence aliunde  the  discharge  showing  jurisdic- 
tion in  the  officer.  The  justice  being  of  opinion 
that  enough  had  not  been  shown  to  vest  the  of- 
ficer with  jurisdiction,  rendered  judgment 
against  the  defendant.  In  the  discharge,  of- 
fered to  be  read  in  evidence,  it  was  stated  that 
Ed  ward  Barber,  of  the  Town  of  Waterrliet,  in 
the  County  of  Albany  and  State  of  N.  Y.,  did 
present  a  petition  to  the  officer,  who  granted  the 
discharge,  in  conjunction  with  so  many  of  his 
creditors  residing  within  the  U.  S. ,  who  had 
debts  bonafide  owing  to  them  by  the  insolvent 
amounting  at  least  to  two  two  thirds  of  all  the 
money  owing  by  him,  praying  that  the  insolv- 
ent, on  making  an  assignment  of  all  his  estate 
in  truskfor  the  benefit  of  all  of  his  creditors, 
might  be  forever  discharged,  agreeably  to  the 
Act  entitled,  "An  Act  for  Giving  Relief  in 
1O3*]  Cases  *of  Insolvency,"  passed  Apr.  12, 
1813.  It  was  then  further  stated  that  the  of- 
ficer appointed  a  day  for  the  creditors  to  show 
cause,  and  that  due  notice  of  such  appointment 
•was  given.  The  officer  then  certifies  that  it  ap- 
pears to  him  that  the  insolvent  hath  conformed 
to  all  things  required  of  him  by  the  Act,  and 
has  executed  an  assignment,  etc.  Wherefore  he 
discharges  him  from  all  debts,  etc.  The  judg- 
ment of  the  justice  was  removed  by  certiorari 
into  the  Columbia  C.  P., where  it  was  affirmed. 
The  defendant  sued  out  a  writ  of  error. 

The  cause  here  was  very  fully  discussed  on 
written  arguments  by, 

Mr.  D.  Peck,  for  the  plaintiff  in  error. 
Messrs.  I.  Gaul,  Jr.,  and  C.  Bushnell,  for 
the  Defendant  in  error. 
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By  the  Court,  Nelson,  J.  I  am  wholly  un- 
able, after  a  critical  examination  of  this  case 
and  of  the  elaborate  arguments  accompanying 
it,  to  distinguish  it  from  that  of  Jenks  v.  Steb- 
bins, 11  Johns.,  224.  Mr.  J.  Spencer  there  re- 
ferred to  the  cases  of  Morgan  v.  Dyer,  10  Johns. , 
161;  Frary  v.  Dakin,  7  Id.,  75,  and  Service  v. 
Heermance,  1  Id.,  91,  in  which  the  rule  is  dis- 
tinctly recognized  (and  he  fortified  it  by  citing 
other  cases)  that  in  pleading  a  discharge  under 
our  insolvent  laws,  as  in  pleading  the  judg- 
ment of  a  court  of  special  and  limited  jurisdic- 
tion, it  is  indispensable  to  set  forth  facts  suf- 
ficient to  give  to  the  officer  jurisdiction  of  the 
particular  case.  The  learned  judge  also  ad- 
mitted that  where  notice  of  the  discharge  was 
given  under  the  general  issue,  it  was  incum- 
bent upon  the  defendant  affirmatively  to  prove 
that  the  officer  had  jurisdiction  to  entertain 
the  proceedings  and  grant  the  discharge;  and 
yet,  the  very  point  and  the  only  one  in  the 
case  was  decided,  which  is  raised  here,  that 
the  production  of  the  discharge  was,  per  se, 
evidence  sufficient  of  the  facts  thus  indispen- 
sable to  give  jurisdiction  to  the  officer.  That 
the  officer  has  jurisdiction  (he  says)  may  be 
proved  by  parol,  or  by  relying  on  the  facts  set 
forth  in  the  discharge;  for  those  facts  are  proof 
by  virtue  of  the  Act.  The  subsequent  cases  in 
this  *court,  of  Wyman  v.  Mitchell,  1  [*1O4 
Cow.,  316;  Dakin  v.  Hudson,  6  Id.,  221;  Bow- 
man v.  Russ,  6  Id.,  234;  Wheeler  v.  Townsend, 
3  Wend.,  247,  and  Otis  v.  Hitchcock,  6  Id.,  433, 
referred  to  and  relied  upon  by  the  counsel  for 
the  defendant  in  error,  are  only  recognitions 
or  reiterations  of  the  rules  of  pleading,  stated 
and  sanctioned  in  the  preceding  cases,  and 
nothing  more,  and  cannot  be  considered  as  in 
any  way  impeaching  the  soundness  of  the  de- 
cision in  Jenks  v.  Stebbins,  ante;  on  the  con- 
trary, they  are  founded  upon  that  decision. 
As  was  said  of  the  argument  of  the  counsel  for 
the  plaintiff  in  that  case,  the  fallacy  of  the  ar- 
gument of  the  counsel  for  the  defendant  here 
consists  in  blending  the  rules  of  evidence  with 
the  rules  of  pleading.  Were  it  necessary  to 
assign  any  other  reason  for  the  correctness  of 
the  rule  laid  down  in  Jenks  v.  Stebbins,  ante, 
it  may  be  found  in  the  well  settled  doctrine 
that  the  record  of  a  court  of  special  and  limit- 
ed jurisdiction,  which  contains  the  allegation 
of  facts  showing  jurisdiction  in  the  particular 
case,  is,  per  se,  sufficient  to  uphold  the  judg- 
ment until  the  contrary  is  shown.  Were  it  not 
so,  every  judgment  of  a  court  of  limited  juris- 
diction would  be  reversed,  of  course,  upon  er- 
ror brought.  A  discharge  under  the  insolvent 
laws  is  in  all  the  cases  considered  analogous  to 
the  judgment  of  such  courts. 

No  doubt,  it  is  competent  to  a  party  to  de- 
feat the  effect  of  a  discharge,  by  showing  that 
the  officer  had  not  jurisdiction,  notwithstand- 
ing the  facts  recited  in  the  discharge,  as  it  is 
always  admissible  thus  to  attack  the  judgment 
of  a  court  of  limited  jurisdiction.  19  Johns., 
345;  5  Id.,  41;  15  Id.,  141;  9  Cow.,  229. 

Judgment  reversed. 

Followed— 28  N.  Y.,  653 ;  3  Lans.,  326. 

Cited  in— 24  Wend.,  290 ;  3  Denio,  242 ;  8  N.  Y.,  58 ; 
12  N.  Y.,  578  ;  56  N.  Y.,  386  ;  69  N.  Y.,  426 ;  84  N.  Y., 
415  ;  2  Laus.,  473 ;  5  Lans.,  505 ;  6  Hun,  344:  6  Barb., 
610. 625  ;  11  Barb.,  458  ;  19  Barb.,  188  ;  26  Barb.,  394  ;  28 
Barb.,  419 ;  4  Bos.  562;  6  Rob.,  203 ;  3  Wall.,  403 ;  13 
Minn.,  132. 
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1O5*]  *  JACKSON,  ex  dem.  HOPKINS, 

v. 
LEEK.  ' 

Deed — Takes  Effect  Only  at  Delivery — If  not  De- 
livered during  Life  of  Grantor,  Nothing  Passes 
— Acknowledgment  of  Title  in  Another — Es- 
toppel— Ejectment — Party  in  Possession  as 
Witness —  Witnesses — Parol  Admissions — Dep- 
ositions to  Perpetuate  Testimony — Practice. 

A  deed  of  land  takes  effect  only  from  its  delivery: 
although  signed,  sealed  and  acknowledged,  if  it  be 
not  actually  delivered  by  the  grantor  during  his 
life,  nothing  passes  by  it. 

Under  a  special  consent  rule,  to  admit  lease,  entry 
and  ouster,  in  case  an  actual  ouster  be  proved,  but 
not  otherwise,  such  ouster  muster  must  be  shown, 
or  the  plaintiff  will  fail. 

A  party  in  possession  of  lands,  acknowledging  the 
title  of  another,  is  not  estopped  from  subsequently 
disclaiming  holding  under  such  title,  if  the  original 
entry  was  not  under  the  person  in  whom  the  title 
is  acknowledged ;  nor  is  any  other  person,  deriving 
the  possession  from  such  tenant,  estopped  by  such 
acknowledgment. 

A  party  in  possession  of  lands  is  a  competent  wit- 
ness for  a  plaintiff  in  an  action  involving  the  title  to 
such  lands,  although  he  admits  that  he  should  pre- 
fer that  the  plaintiff  might  succeed,  hoping  to  pur- 
chase from  him  on  better  terms  than  from  the  de- 
fendant :  the  objection  is  to  his  credibility— not  to 
his  competency. 

Where  a  witness,  called  to  prove  a  fact,  disproves 
it,  the  party  calling  him  is  not  estopped  from  prov- 
ing by  other  witnesses  that  the  facts  are  as  he  al- 
leged them  to  exist,  and  expected  to  show  by  the 
first  witness. 

The  parol  admission  of  a  plaintiff  in  ejectment, 
that  the  defendant  is  the  owner  of  a  moiety  of  the 
premises  claimed,  is  competent  evidence,  where  the 
plaintiff  has  succeeded  in  showing  title  to  only  one 
half  of  the  premises. 

Depositions  in  perpetuam  testimonium,  taken  by  a 
commissioner  out  of  the  county  for  which  he  is  ap- 
pointed, cannot  be  used  as  evidence  on  the  trial  of 
a  cause.  It  seems,  however,  that  such  depositions 
may  be  taken  out  of  the  county  in  which  the  wit- 
nesses reside,  if  they  voluntarily  submit  to  an 
examination. 

Citations-7  Wend.,  401 ;  2  R.  S.,  381,  sec.  32 ;  398, 
399  ;  1  R.  S.,  101,  sees.  9—11. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Wayne  Circuit  in  Oct.,  1831,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  plaintiff  claimed  to  recover  lot  No.  86, 
Galen,  alleged  to  have  been  granted  to  Chris- 
tian House,  a  soldier  in  the  Revolutionary 
War.  The  defendant  entered  into  a  special 
consent  rule  to  confess  lease,  entry  and  ouster, 
in  case  an  actual  ouster  shall  be  proved,  but 
not  otherwise.  The  "plaintiff  produced  a  deed 
from  House  to  W.  ScudderandD.  Whitehead, 
bearing  date  July  5,  1794,  conveying  lot  No. 
86.  He  also  offered  in  evidence  a  deed  from 
Whitehead  to  Scudder,  bearing  date  July  17, 
1794,  conveying  an  undivided  half  of  the  lot; 
1 06*]  *which  was  objected  to  as  not  duly 
acknowledged,  and  rejected  by  the  judge.  He 
next  produced  in  evidence,  1.  A  deed  from 
Scudder  to  one  Olcott,  bearing  date  in  Aug., 
1794,  conveying  the  whole  lot ;  in  this  deed  the 
previous  conveyances  are  recited;  2.  A  deed 
from  Olcott  to  Seth  Johnson,  bearing  date  in 
Dec.,  1794;  3.  A  deed  from  Johnson  to  Ralph 
Thurman,  bearing  date  in  Dec.,  1768;  and  4. 
A  deed  from  Thurman  to  the  lessor  of  the 
plaintiff  and  the  wife  of  the  lessor,  bearing 
date  June  28, 1818;  and  proved  that  the  def  end~- 
ant  was  in  possession  of  14  or  15  acres  of  land, 
part  of  lot  No.  86,  and  had  been  so  in  posses- 
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sion  for  2  or  3  years  previous  to  Feb.,  1829, 
when  this  suit  was  commenced.  It  was  also 
proved  that  the  lessor  had  entered  upon  such 
possession  and  put  in  a  crop  of  oats,  and  that 
the  defendant  had  thrown  down  the  fence  in- 
closing the  land  thus  occupied,  and  destroyed 
the  crop.  The  plaintiff  called  one  Joseph 
Woolley  to  prove  that  he  had  occupied  the 
premises  now  in  possession  of  the  defendant  as 
the  tenant  of  the  lessor  of  the  plaintiff,  and  had 
transmitted  such  possession  to  the  defendant. 
Woolley,  when  sworn,  denied  his  tenancy,  but 
acknowledged  he  had  yielded  his  possession, 
which  he  had  held  for  20  years,  to  the  defend- 
ant, on  receiving  from  him  $180.  The  plaintiff 
then  offered  to  prove  acknowledgments  of  ten- 
ancy by  Woolley,  which  evidence  was  objected 
to  as  tending  to  impeach  his  own  witness;  but 
the  objection  was  overruled,  and  it  was  proved 
.that  within  3  or  4  years  previous  to  the  trial, 
Woolley  had  acknowledged  the  title  of  Hopkins 
and  had  agreed  to  pay  rent  to  him.  One  of  the 
witnesses  to  these  acknowledgments  was  Aaron 
Hopkins,  a  son-in-law  of  the  lessor,  who  was 
objected  to  as  an  incompetent  witness;  he  was 
in  possession  of  part  of  the  lot,  and  said  that 
if  he  was  interested  at  all,  it  was  in  having 
Hopkins  recover,  because  he  could  purchase 
on  better  terms  of  him  than  of  Leek;  the  judge 
overruled  the  objection.  It  was  also  proved 
that  16  years  before  the  trial,  Woolley  asked 
permission  of  Hopkins,  who  was  then  the  agent 
of  Thurman,  to  reside  on  the  lot.  From  the 
testimony  on  the  part  of  the  plaintiff,  it  ap- 
peared that  the  deed  from  Thurman  to  Hop- 
kins, although  it  bore  date  in  *1798  and  [*1O7 
was  duly  signed  and  acknowledged,  was  not 
delivered  to  Hopkins  until  1828,  which  was  8 
or  9  years  after  the  decease  of  the  grantor,  and 
that  in  1818  or  1819  Thurman  told  Hopkins 
that  he  had  made  out  a  deed,  but  that  it  had 
better  not  be  delivered,  as  there  was  a  dispute 
about  the  land. 

The  defendant  produced  a  deed  from  White- 
head  to  J.  Van  Riper,  Jr.,  bearing  date  July 
11,  1818,  conveying  an  undivided  half  of  lot 
No.  86,  and  a  conveyance  from  Van  Riper  to 
the  defendant  of  the  same  premises,  bearing 
date  May  5,  1820,  and  proved  that  in  1827  he 
executed  a  lease  to  Woolley  of  50  acres  of  the 
lot,  for  the  term  of  5  years,  at  an  annual  rent 
of  $1.  The  defendant  offered  to  prove  that 
Hopkins  had  acknowledged  that  he  was  the 
owner  of  one  half  of  the  Tot,  and  that  he  meant 
to  plague  him  as  long  as  he  could;  which  evi- 
dence was  objected  to  and  rejected.  The 
plaintiff  offered  in  evidence  the  depositions  of 
H.  and  J.  Woolley,  taken  under  the  statute  to 
perpetuate  testimony;  the  admission  of  which 
was  objected  to  on  the  ground  that  the  deposi- 
tions were  taken  in  the  County  of  Wayne, 
where  the  witnesses  resided,  before  the  first 
judge  of  the  County  of  Seneca,  a  commission- 
er, etc. ;  and  the  objection  was  sustained.  The 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  plaintiff,  which  was  now  moved 
to  be  set  aside. 

Mr.  I.  L.  Wendell,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  tJie  Court,  Savage,  Ch.  J.  It  must  be 
conceded  that  the  plaintiff  failed  in  showing  a 
paper  title.  He  produced  no  patent  from  the 
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State,  but  began  with  a  deed  from  House,  al- 
leged to  have  been  the  soldier  who  merited  the 
lot.  If  that  be  admitted  as  a  good  source  of 
title,  he  then  shows  the  title  to  one  half  in 
Thurman;  but  there  the  title  stops.  The  deed 
from  Thurman  to  the  lessor  was  never  deliv- 
ered; for  a  deli  very  after  his  death  was  no  de- 
livery, and  the  plaintiff,  by  admitting  title  to 
half  the  lot  in  Whitehead,  enabled  the  defend- 
ant to  show  that  title  in  himself. 
1O8*J  *Under  the  special  consent  rule,  the 
plaintiff  was  bound  to  show  an  ouster  by  the 
defendant.  This  may  be  done  by  proof  that 
the  defendant  held  adversely,  or  denied  the 
title  of  his  co-tenant,or  claimed  the  whole  him- 
self, or  denied  possession  to  others.  Nothing 
of  this  kind  was  proved,  but  the  reverse. 

The  verdict  is  against  the  charge  of  the  judge 
and  the  evidence  of  the  case.  The  judge  stat- 
ed that  the  plaintiff  could  not  recover  under 
his  deed,  unless  it  was  delivered  before  Thur- 
man's  death.  There  was  no  pretense  of  such 
delivery.  He  also  stated  that  the  plaintiff 
might  recover  upon  the  tenancy  of  the  defend- 
ant, if  clearly  proved,  provided  the  defendant 
had  actually  ousted  the  lessor.  The  proof  of 
tenancy  was  while  the  lessor  was  agent  for 
Thurman,  and  no  ouster  has  been  pretended. 
Even  if  a  tenancy  had  been  shown,  it  would 
not  estop  the  tenant  from  disclaiming  subse- 
quently (the  supposed  tenant,  Woolley,  not 
having  entered  under  the  Thurman  title),  ac- 
cording to  Jackson  v.  Spear,  1  Wend. .  401.  Nor 
is  this  a  case  where  the  defendant  should  be 
estopped  by  purchasing  from  Woolley.  The 
defendant  having  title  to  half  the  lot,  wished 
to  obtain  possession,  and  preferred  purchasing 
the  improvement  of  Woolley,  who  pretended 
to  no  title,  rather  than  to  bring  a  suit  against 
him. 

There  were  some  minor  points  which  de- 
serve notice.  Aaron  Hopkins  had  no  interest; 
he  was  in  possession  of  part  of  the  lot,  and  ex- 
pected to  purchase  from  the  prevailing  party, 
and  supposed  he  could  purchase  on  better 
terms  from  the  plaintiff  than  from  the  defend- 
ant. This  might  show  a  bias  which  should  go 
to  his  credibility,  but  is  not  that  certain  inter- 
est in  the  event  which  excludes  a  witness. 

The  plaintiff,  by  disproving  the  facts  sworn 
to  by  his  own  witness,  Woolley,  did  not  vio- 
late the  rule  which  prevents  a  party  from  dis- 
crediting his  own  witness.  He  did  not  attack 
the  character  of  Woolley,  but  proved  the  facts 
to  be  different  from  those  stated  by  Woolley. 
This  he  was  at  liberty  to  do.  If  the  plaintiff 
calls  the  subscribing  witness  to  an  instrument, 
who  disproves  it,  the  plaintiff  may  prove  it  by 
other  witnesses. 

As  the  plaintiff  had  only  proved  half  the  ti- 
tle in  Thurman,  under  whom  he  claimed,  no 
rule  is  violated  by  proving  his  parol  admission 
1 09*]  *that  the  other  half  is  in  the  defendant. 
This  is  no  parol  disclaimer,  nor  does  the  ad- 
mission tend  to  devest  an  estate  shown  to  have 
been  vested. 

As  to  the  depositions  of  H.  and  J.  Woolley, 
the  statutes  for  perpetuating  testimony  de- 
clare: 1.  That  it  shall  be  taken  before  any  of- 
ficer authorized  to  perform  the  duties  of  a  jus- 
tice of  the  Supreme  Court  at  chambers,  the 
first  judge  of  any  county,  or  a  master  in  chan- 
cery. It  shall  be  taken  within  the  county 
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where  the  witness  resides.  2  R.  S.,  298,  299. 
Every  judge  of  a  County  Court,  being  a  com- 
missioner in  the  Supreme  Court,  is  a  Supreme 
Court  Commissioner,  and  may  perform  the 
duties  of  a  justice  of  the  Supreme  Court  at 
chambers.  2  R.  S.,  281,  sec.  32.  Supreme 
Court  Commissioners  are  local  officers,  and  are 
confined,  in  the  execution  of  their  duties,  to 
the  district  or  county  for  which  they  are  ap- 
pointed. 1  R.  S.,  101,  sees.  9-11.  Judge 
Stevens  was  a  Supreme  Court  Commissioner 
for  Seneca  Co.  but  not  for  Wayne.  Whether 
he  could  not  have  taken  the  testimony  in  his 
own  county,  if  the  witnesses  had  voluntarily 
appeared  before  him,  is  a  question  not  now  be- 
fore us;  but  I  see  no  reason  why  he  could  not. 
The  witness  shall  not  be  compelled  to  go  out 
of  the  county  where  he  resides,  but  if  found 
in  another  county,  the  officer  of  such  county 
has  jurisdiction  to  administer  an  oath.  The 
depositions  were  properly  excluded. 
New  trial  granted;  costs  to  abide  tlie  event. 

Delivery— Deed  takes  effect  from.  Distinguished 
-7  Lans.,  269. 

Cited  in— 6  Barb.,  196 ;  35  Barb.,  358  ;  22  How.  Pr., 
396;  65  Mo.,  692. 

Admisxl on  of  title  in  another— Estoppel.  Cited  in— 
4  Barb.,  429 ;  9  Barb.,  640. 

Witness— When  party  producing  may  contradict. 
Cited  in— 21  Wend.,  192  ;  12  Abb.  Pr.,  138. 

Local  officers— Jurisdiction  of.  Cited  in— 5  How. 
Pr.,  212 ;  49  How.  Pr.,  73. 

Also  cited  in— 95  U.  S.,  96. 


*KEELER  ».  B ARTINE.       [*  1 1 0 

Agreement  between  Indorsers  and  Makers  of 
Note  for  Each  to  Pay  a  Part — Invalid  for 
Want  of  Consideration — Demand,  and  Notice — 
Voluntary  Assignment  by  Makers — Release 
Before  Maturity  of  Note,  by  Second  Indorser, 
does  not  Bar  Action  by  Him  against  Makers 
or  First  Indorser — Pleading. 

Where  a  note  was  given  for  the  payment  of  a  sum 
of  money  by  two  individuals,  and  the  payee  in- 
dorsed it  for  the  accommodation  of  the  makers  and, 
subsequently,  another  person  also  indorsed  it  for 
the  accommodation  of  the  makers,  and  a  judgment 
was  obtained  upon  the  note  against  the  last  indor- 
ser;  and  it  was  then  agreed  between  the  makers  and 
the  indorsersthat  each  should  pay  one  fourth  of  the 
judgment,  and  that  neither  party  should  look  to 
the  other  for  any  part  so  agreed  to  be  paid  by  him ; 
and  the  second  indorserjn  pursuance  of  such  agree- 
ment, paid  one  fourth  of  the  judgment,and  brought 
his  suit  against  the  first  indorser  for  moneys  paid 
upon  the  note,  it  was  held,  that  he  was  entitled  to 
sustain  his  action,  the  agreement  being  without 
consideration  and,  therefore,  not  obligatory. 

The  acknowledgment  of  liability  by  the  first  in- 
dorser, and  his  agreement  to  pay  one  fourth  of  the 
note,  being  subsequent  to  a  suit  against  him  by  the 
holders  of  the  note,  and  judgment  obtained  therein 
after  contestation,  it  was  held,  that  in  the  suit  by 
the  second  indorser,  the  jury  were  warranted  in 
finding  a  demand  of  payment  of  the  makers  and  no- 
tice of  dishonor  to  the  defendant ;  or  that  the  ac- 
knowledgment of  liability  was  made  with  a  full 
knowledge  of  laches,  if  any  existed. 

Where,  upon  the  execution  of  a  voluntary  assign- 
ment by  the  makers  of  a  note  for  the  benefit  of 
their  creditors,  the  second  indorser  of  the  note  ex- 
ecuted a  release  to  the  makers  and,  subsequently, 
became  fixed  with  the  payment  of  the  note,  it  was 
held,  that  the  release  having  been  executed  before 
the  maturity  of  the  note,  the  second  indorser  was 
not  barred  by  it  from  maintaining  his  action  either 
against  the  makers  or  first  indorser. 

Where  a  plaintiff  declares  in  one  count  upon  a 
promissory  note,  and  in  another  for  moneys  paid, 
and  after  a  plea  of  actio  non  accrevit  infra,  etc.,  to 
the  count  upon  the  note,  enters  a  nolle  prosequi  as 
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-to  such  count,  such  discontinuance  is  no  admission 
of  the  truth  of  the  plea  ;  its  only  effect  is  to  strike 
the  count  and  the  pleadings  applicable  to  it  from 
the  record. 

Citations— 7  Cr.,  176  ;  2  R.  S.,  617,  sec.  26 ;  17  Johns., 
58,  169 ;  3  Carr.  &  P.,  338  ;  2  Johns.,  185  ;  4  Taunt.,  464 ; 
1  Gow,  N.  P.,  113 : 1  Chit..  Bills,  147,  196,  201,  228,  233, 
240,  415  ;  1  Phil.  Ev.,  47  :  7  Johns.,  362  ;  15  East,  216, 
222,  n.;  9  Johns.,  131 ;  16  Johns.,  152, 154 ;  3  Barn  &  A., 
619  ;  7  Wend.,  169 : 18  Johns.,  327  ;  5  Cow.,  309 ;  2  Str. 
1246 ;  1  Taunt.,  12;  1  Selw.,  256 ;  7  East,  231 ;  1  Stark., 
.217. 

TERROR  from  the  Superior  Court  of  the  City 
Jj  of  N.  H.  Bartine  brought  an  action  of 
assumpsit  against  Keeler,  in  Sep.,  1826,  and  de- 
clared against  him  as  the  indorser  of  a  promis- 
sory note,  made  by  a  firm  under  the  name  of 
Seaman  &  Cooper,  for  $950,  bearing  date  Sep. 
19,  1814,  payable  to  the  defendant  or  order,  60 
days  after  date.  The  declaration  also  contained 
a  count  for  money  lent,  paid,  laid  out,  etc., 
and  a  third  count  on  an  insimul  computassent. 
The  defendant  pleaded:  1.  Non  assumpsit;  2. 
Actio  non  accrevit,  as  to  first  count;  3.  Non  as- 
sumpsit, infra,  etc.,  as  to  second  and  third 
1 1 1*]  *counts ;  and  4.  An  insolvent  discharge, 
•exempting  the  body  of  the  defendant  from  im- 
prisonment, granted  Jan.  4,  1820.  The  plaint- 
iff replied,  taking  issue  upon  the  first  three 
pleas,  and  alleging  a  new  promise,  in  answer 
to  the  fourth  plea,  to  which  the  defendant  re- 
joined, denying  such  promise.  The  plaintiff 
entered  a  nolle  prosequi  as  to  the  first  count  of 
the  declaration.  The  cause  was  tried  in  Jan., 
1832,  in  the  Superior  Court  of  the  City  of  N. 
Y.  The  plaintiff  produced  the  note  set  forth 
in  the  first  count  of  the  declaration.  It  had 
the  names  of  the  defendant,  of  the  plaintiff, 
and  of  Weed  &  Doremus  indorsed  upon  it. 
Weed  testified  that  the  firm  of  Weed  &  Dore- 
mus indorsed  the  note  for  the  accommodation 
•of  Seaman  &  Cooper,  and  were  obliged  to  pay 
it  when  it  came  to  maturity;  that  suits  were 
commenced  against  Keeler  and  Bartine  re- 
spectively, and  after  judgments  obtained,  an 
arrangement  was  made  by  them  with  Seaman, 
Cooper,  Keeler  and  Bartine,  by  which  the  four 
last  named  persons  agreed  to  settle  the  amount 
of  the  judgment,  each  paying  one  fourth  of  it; 
and  that  in  pursuance  of  such  arrangement, 
Bartine  gave  two  notes  to  the  firm  of  Weed  & 
Doremus,  bearing  date  Nov.  2, 1820,  one  for 
the  sum  of  $133.54,  payable  in  6  months,  and 
the  other  for  $137,  payable  in  12  months,  as  his 
proportion  of  the  amount  of  the  judgment; 
which  notes,  when  due,  were  paid.  The  wit- 
ness stated  that  it  was  a  mutual  settlement  by 
the  parties,  and  that  neither  party  was  to  look 
•to  the  other  for  any  part  so  agreed  to  be  paid 
by  him.  It  was  further  proved  that  the  suits 
-against  Keeler  and  Bartine  were  delayed  for  a 
length  of  time  by  the  defenses  set  up  in  the 
same;  and  that  an  execution  was  issued  upon 
the  judgment  against  Bartine  for  $1,024.44. 
Upon  this  testimony  the  plaintiff  rested  his 
cause.  The  defendant  moved  for  a  nonsuit, 
because:  1.  All  claim  against  him  on  the  note 
was  barred  by  the  Statute  of  Limitations;  2. 
"That  notice  of  non-payment  of  the  note  had  not 
been  given;  and  3.  That  payment  of  the  one 
fourth  of  the  judgment  was  not  a  payment  for 
the  use  of  the  defendant.  The  judge  refused 
to  nonsuit  the  plaintiff,  but  reserved  the  ques- 
tions. Cooper,  one  of  the  firm  of  Seaman  & 
*Cooper,  being  called  by  the  defendant,  testi- 
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fled  that  his  firm  stopped  payment  in  1814;  that 
*the  arrangement  testified  toby  Mr.  [*112 
Weed  was  made  to  relieve  Bartine  from  his 
difficulties  in  consequence  of  the  judgment 
against  him;  that  Keeler  also  was  embarrassed; 
that  Seaman  &  Cooper  had  paid  their  shares 
of  the  judgment  according  to  the  arrangement 
with  Weed&  Doremus;  thai  they  had  made  a 
voluntary  assignment  of  their  property  for  the 
benefit  of  their  creditors,  specifying  in  it  the 
note  indorsed  by  Bartine  &  Keeler  and  Weed 
&  Doremus,  and  that  their  creditors  had  ac- 
cepted such  assignment,  and  released  them 
from  all  debts,  and  had  received  a  dividend  of 
the  property  assigned.  That  Bartine,  Keeler 
Weed  &  Doremus  had  executed  such  release. 
He  further  testified  that  Bartine  had  indorsed 
the  note  paid  by  Weed  &  Doremus  solely  for 
the  accommodation  of  Seaman  &  Cooper,  and 
that  Bartine  had  not  received  from  him  or  any 
one  else  the  amount  paid  by  him  to  Weed  & 
Doremus,  or  any  indemnity  whatever.  The 
release  referred  to  by  the  witness  Cooper  was 
produced  in  evidence;  it  bears  date  Oct.  14, 
1814.  By  it  the  creditors  released  to  Seaman 
&  Cooper  all  bills,  etc.,  and  demands  whatso- 
ever which  they  ever  had,  then  had,  or  which 
their  executors,  etc.,  could,  should  or  might 
have,  by  means  of  any  act,  matter,  cause  or 
thing,  from  the  beginning  of  the  world  to  the 
day  of  the  date  of  the  release.  After  the  evi- 
dence was  closed  on  the  part  of  the  defendant, 
the  plaintiff  produced  in  proof  an  instrument 
in  writing,  under  the  hands  and  seals  of  Bar- 
tine  &  Keeler,  bearing  date  Dec.  22,  1815,  by 
which,  after  reciting  that  the  note  of  Seaman 
&  Cooper,  indorsed  by  them,  was  holden  by 
Weed  &  Doremus,  and  that  the  latter  were 
disposed  to  release  them  as  indorsers,  provided 
they,  Weed  &  Doremus  might  be  allowed  to 
retain  in  their  hands  the  dividends  that  were 
then  or  might  thereafter  be  payable  upon  the 
note  to  them  as  indorsers,  they  authorized  Weed 
&  Doremus  to  receive  to  their  use  as  the  hold- 
ers of  such  note,  all  such  dividends  as  might 
be  coming  from  the  estate  of  Seaman  &  Coop- 
er, on  account  of  such  note,  upon  condition  of 
such  release  and  discharge  being  given;  and 
agreed  with  Weed  &  Doremus  not  to  take  ad- 
vantage of  any  such  dividends,  or  to  make  use 
of  such  release  of  the  one  or  either  of  them  to 
the  advantage  of  the  other,  upon  their  release 
to  Seaman  &  Cooper,  upon  receipt  *of  [*113 
such  dividends,  but  to  permit  Weed  &  Dore- 
mus to  receive  such  dividends.  The  jury, 
under  the  charge  of  the  judge,  that  the  plaint- 
iff was  entitled  to  recover,  found  a  verdict  for 
him  for  $467.65.  An  application  was  made 
by  the  defendant  to  the  Superior  Court  for  a 
new  trial,  on  a  bill  of  exceptions  presented  at 
the  trial,  which  was  refused  by  the  court,  and 
a  general  judgment  entered  against  the  defend- 
ant for  the  amount  of  the  verdict  and  costs  of 
increase.  The  defendant  sued  out  a  writ  of 
error.  The  cause  was  submitted  on  written 
arguments  by, 

Mr.  J.  Anthon,  for  the  plaintiff  in  error. 

Mr.  E.  B.  Hall,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  effect  of  en- 
tering a  nolle  prosequi  as  to  the  first  count,  is 
not  so  extensive  in  its  bearing  upon  the  rights 
of  the  parties  as  is  supposed  by  the  counsel  for 
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the  plaintiff  in  error.  The  only  operation  of 
it,  is  to  strike  from  the  record  that  count  and 
all  the  issues  joined  upon  it;  the  residue  of  the 
issues  remaining  to  be  tried,  the  same  as  if  no 
other  had  been  formed.  It  will  not  be  doubted 
that  the  plaintiff  was  not  originally  bound  to 
declare  as  he  did  in  the  first  count  upon  the 
note,  and  hence  the  propriety  of  allowing  him 
to  abandon  the  count,  on  paying  the  costs  to 
which  his  adversary  may  have  been  put  by 
means  of  it.  The  case  of  HugJies  v.  Moore.  1 
Cr.,  176,  relied  on  by  the  counsel  for  the  plaint- 
iff in  error,  when  particularly  examined,  is  not 
in  contradiction  to  this  doctrine,  but  in  confir- 
mation of  it.  There  is  an  expression  used  by 
Ch.  J.  Marshall,  which,  as  a  general  proposi- 
tion, cannot  be  supported  ;  but  is  correct, 
taken  in  connection  with  other  parts  of  the 
opinion,  and  should  be  so  regarded ;  i.  e. ,  '  'after 
this  discontinuance  (which  was  a  nolle  prosequi, 
as  to  one  count)  the  parties  are  in  precisely  the 
same  situation  as  if  all  the  issues,  both  of  law 
and  fact,  which  were  joined  upon  that  count, 
had  been  decided  in  favor  of  the  defendant  be- 
low." Suppose  the  count  thus  discontinued  had 
been  upon  a  note,  or  other  contract,  which  was 
competent  evidence  to  sustain  the  common 
counts,  it  is  clear  that  the  instrument  might  be 
114*]*used  for  that  purpose,  and  a  recovery 
•had  upon  it,  notwithstanding  the  nolle prosequi, 
as  it  also  might  if  the  count  remained  ;  and  yet 
it  could  not  be  thus  used,  if  a  verdict  had  been 
found  on  the  count  for  the  defendant.  Agree- 
ably to  the  above  proposition,  the  verdict  would 
be  an  extinguishment  of  it.  The  defendant 
here  suffers  in  no  way  by  the  discontinuance  ; 
for  all  the  evidence  the  plaintiff  gave  on  the 
trial  would  have  been  just  as  competent  and 
available  under  the  count  for  money  paid,  if 
the  first  count  had  remained  en  the  pleadings, 
and  not  more  so.  If  the  count  had  contained 
a  distinct  cause  of  action,  and  the  issue  upon 
it  had  been  found  for  the  defendant,  he  would 
have  been  entitled  to  the  costs  of  such  issue, 
though  the  plaintiff  recovered  upon  the  whole 
record.  2  R.  S.,  617,  sec.  26.  These  costs,  or 
all  that  had  accrued,  he  did  obtain,  or  might 
have  obtained,  on  the  discontinuance. 

The  defendant  was  the  first  indorser,  and  if 
liable  at  all  to  the  plaintiff,  who  was  the  second 
and  an  accommodation  indorser,  the  count  for 
money  paid  was  the  appropriate  one  under 
which  to  charge  him. 

The  testimony  in  the  bill  of  exceptions  is  de- 
cisive against  the  defense  set  up  under  the 
Statute  of  Limitations.  Soon  after  the  note  of 
$950  reached  maturity  it  was  taken  up  by  the 
last  indorsers,  Weed  &  Doremus,  and  suits 
were  brought  upon  it,  and  judgments  recovered 
against  each  of  the  prior  indorsers,  Bartine  & 
Keeler.  Bartine,  to  relieve  himself  from  the 
judgment,  gave  two  notes,  bearing  date  Nov. 
2,1820,  payable  in  6  and  12  months,  for  $270.54, 
which  notes  were  paid  at  maturity.  Now  there 
is  no  pretense  for  saying  that  either  of  the  in- 
dorsers were  at  any  time  discharged  from  their 
liabilities  growing  out  of  their  indorsements  of 
the  note  by  lapse  of  time.  Weed  &  Doremus 
were  obliged  to  take  it  up,  and  they  recovered 
a  judgment  against  Bartine,  who  could  relieve 
himself  from  it  only  by  giving  his  notes  and 
paying  them.  When  could  he  have  avoided 
this  liability  by  setting  up  the  Statute  of  Lim- 
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itations  ?  And  it  is  the  obligation  to  pay  as  in- 
dorser, and  payment,  which  entitles  him  to  call 
upon  the  defendant,  Keeler,  who  stood  behind 
him  on  the  note,  and  which  obligation  is  col- 
lateral to  and  independent  of  *theprin-  [*1 15 
cipal  contract  by  the  makers.  There  is  no 
foundation  for  saying  that  he  paid  the  money 
in  his  own  wrong.  He  was  obliged  to  pay  it 
by  virtue  of  his  obligation  as  indorser. 

The  mutual  arrangement  between  all  the  par- 
ties, by  which  each  individual  agreed  to  pay 
one  fourth  of  the  note,  or  rather  judgment, 
against  Bartine,  without  recourse,  I  am  of  opin- 
ion, is  void  as  to  Bartine,  for  the  want  of  a  con- 
sideration to  support  it.  That  a  consideration 
is  necessary  is  not  denied.  The  makers  of  the 
note,  Seaman  &  Cooper,  assumed  the  payment 
of  one  fourth  ;  Keeler  did  the  same,  leaving  a 
like  sum  to  Bartine  to  pay.  Now  I  admit,  if 
either  of  these  parties,  Seaman  &  Cooper  or 
Keeler,  were  not  bound  to  pay  the  judgment 
and  indemnify  Bartine,  the  new  obligation  as- 
sumed would  constitute  a  good  consideration 
for  the  promise  of  the  latter  not  to  call  upon 
them,  or  either  of  them,  to  refund  his  share. 
If  they  were  so  bound,  then  the  arrangement 
was  but  an  agreement  to  pay  a  part  of  their 
own  debt,  and  could  afford  no  consideration 
for  the  agreement  of  Bartine. 

It  is  said  that  the  makers  of  the  note  and 
Keeler  were  discharged  by  the  release  to  Sea- 
man &  Cooper,  executed  by  the  plaintiff,  with 
others,  bearing  date  Oct.  14,  1820.  If  it  oper- 
ated to  discharge  the  makers,  no  doubt  it  would 
the  indorser  unless  his  implied  assent  to  such 
discharge  from  having  signed  it  himself  con- 
tinued his  obligation,  for  which  there  are  some 
authorities.  I  put  this  case,  however,  upon  the 
ground,  that  both  upon  principle  and  authori- 
ty, the  makers  were  not  discharged  by  the  re- 
lease. At  the  time  of  the  release  the  note  was 
not  due  ;  it  was  in  the  hands  of  the  bank,  or 
other  holders  who  did  not  execute  the  release. 
They,  therefore,  whoever  they  were,  when 
the  note  became  due,  could  call  upon  any  of 
the  parties  to  it.  If  they  called  upon  the  makers 
and  compelled  payment,  there  is  no  pretense 
for  saying  they  could  have  recourse  to  their 
own  accommodation  indorsers,  which  proves 
the  existence  of  their  liability  upon  it.  If  the 
holders  collected  the  amount  from  the  indors- 
ers, there  would  seem  to  be  no  hardship  in  al- 
lowing them  to  have  recourse  to  the  makers. 
Aside  from  this,  it  is  clear,  upon  adjudged 
cases,  that  the  release  did  not  operate  to  dis- 
charge the  future  contingent  liability  of  the 
makers  to  the  indorsers  ;  and  *it  must  [*1  16- 
have  been  upon  this  ground  that  Weed  &  Dor- 
emus  recovered  judgment  against  Bartine  «fc 
Keeler  ;  for  if  such  had  been  its  effect,  the  re- 
covery could  not  have  been  had,  as  Weed  & 
Doremus  also  signed  the  deed  of  release.  This 
objection  would  have  been  equally  as  strong- 
against  them  as  it  now  is  against  Bartine. 
The  maker's  liability  to  the  plaintiff,  and  his 
right  of  action,  accrued  subsequent  to  the  deed 
of  release,  and  was  not  a  debt  or  demand,  or 
othdr  obligation,  existing  at  the  time  within 
the  intent  or  meaning  of  that  instrument ;  all 
the  terms  of  it  are  fully  satisfied,  by  construing 
it  to  operate  upon  existing  liabilities;  and  with- 
out such  construction,  it  is  not  perceived  how 
a  party  could  come  in  under  the  assignment  for 
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a  dividend,  which  it  expressly  contemplates  in 
case  of  every  releasor.  To  give  such  an  instru- 
ment any  other  construction,  without  terms 
more  clear  and  explicit,  would  frequently  be  a 
surprise  upon  creditors  upon  whom  heavy  re- 
sponsibilities might  fall  subsequent  to  the  re- 
lease not  within  its  scope,  according  to  their 
understanding.  The  case  of  Seymour  v.  Min- 
turn,  17  Johns.,  169,  is  very  clear  and  decisive 
upon  this  part  of  the  case.  See,  also,  Marget- 
son  v.  AitJdn,  3  Carr.  &  P.,  338;  17  Johns.,  58; 
2  Id.,  186.  If  the  makers  were  not  discharged, 
the  defendant  of  course  was  not;  and  the  agree- 
ment by  the  makers  and  Keeler  to  pay,  or  the 
actual  payment  of  a  part  of  the  judgment,  was 
was  but  the  payment  of  their  own  debt,  which 
they  cannot  set  up  as  a  consideration  to  give 
validity  to  the  promise  of  the  plaintiffs  not  to 
have  recourse  to  them  for  the  money  he  was 
obliged  to  advance. 

But  it  is  said  Keeler  paid  a  small  portion  of 
the  costs  of  the  judgment  against  Bartine,  for 
which  he  was  not  legally  holden  as  prior  in- 
dorser,  and  that  this  afforded  a  sufficient  con- 
sideration for  his  promise.  The  position  of  the 
counsel  for  the  plaintiff  in  error,  that  his  client 
was  not  responsible  for  any  part  of  these  costs, 
I  think  correct.  The  makers  were  responsible, 
because  Bartine,  as  to  them,  was  an  accommo- 
dation indoiser.  4  Taunt.,  464;  1  Grow,  N.  P., 
113;  1  Chit.,  Bills,  Phil,  ed.,  147,  196,  415;  1 
Phil.  Ev.,  47.  But  as  regarded  the  rights  and 
liabilities  of  the  indorsers  in  relation  to  one 
another,  there  is  no  difference  between  this  note 
and  one  made  and  put  into  circulation  in  the 
117*]  usual  course  of  business.  7  Johns.,  362; 
15  East,  216,  222,  n.;  Simpson  v.  Griffen,  9 
Johns.,  131;  16  Id.,  154.  All  of  them  indorsed 
for  the  accommodation  of  the  makers,  and 
stand  in  that  respect  upon  the  same  footing, 
and  without  any  reason  for  a  distinction  ;  and 
as  between  a  subsequent  and  prior  party  on  the 
note,  the  relation  of  principal  and  surety  exists 
in  no  greater  degree  than  in  those  cases  where 
it  has  been  determined  costs  are  not  payable. 
But  I  cannot  say,  from  the  evidence  in  the  bill 
of  exceptions,  that  any  costs  were  paid  by  the 
defendant  below,  nor  was  this  ground  taken  on 
the  trial.  It  is  true  he  paid  one  fourth  of  the 
judgment,  and  there  is  reason  for  the  inference 
of  payment  of  costs  ;  but  a  fact  so  material 
should  not  have  been  left  to  inference,  espe- 
cially when  this  position  was  not  taken  on  the 
trial.  When  the  plaintiff  rested,  the  counsel 
for  the  defendant  moved  for  a  nonsuit,  on  the 
grounds  :  1.  That  all  claim  against  him  was 
barred  by  the  Statute  of  Limitations  ;  2.  The 
want  of  demand  upon  the  makers,  and  notice 
of  non-payment ;  and  3.  That  the  payment  of 
the  one  fourth  of  the  debt  by  Bartine  was  not 
in  law  a  payment  for  the  use  of  the  defendant. 
The  last  exception,  I  admit,  gives  to  the  party 
the  right  to  rely  here  upon  the  agreement  of 
non-recourse  ;  but  he  is  bound  to  show  clearly 
and  affirmatively,  facts  sufficient  to  constitute 
a  valid  and  binding  agreement.  So  far  as  reli- 
ance is  placed  upon  the  payment  of  the  item 
of  costs  as  a  consideration,  I  am  unable  to  say 
that  fact  appears.  The  sum  paid  ($270.54)  did 
not  amount  to  the  one  fourth  of  the  principal 
and  interest  due  upon  the  note  at  the  time  of 
the  settlement;  and  there  is  no  evidence  of  any, 
prior  payments,  which  is  enough  to  repel  the 
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inference  to  be  derived  from  the  expression 
used  by  the  witness  of  paying  one  quarter  of 
the  judgment. 

Some  of  the  cases  already  referred  to  are  in 
point  to  show  that  the  defendant,  though  an 
accommodation  indorser(and  if  it  even  should 
be  conceded  that  the  makers  were  insolvent 
when  the  note  was  drawn),  can  be  charged 
only  by  regular  demand  and  notice  according 
to  mercantile  usage.  7  Johns.,  362;  15  East, 
216,  222,  n.;  Chit.,  Phil,  ed.,  201,  246;  3  Barn. 
&  Aid.,  619;  7  Wend..  169.  It  has  always  ap- 
peared to  me  singular  that  the  law  should  ever 
have  been  ""thought  otherwise,  as  the  [*11& 
two  circumstances  relied  on  to  distinguish  this 
from  the  ordinary  case,  to  wit:  the  indorse- 
ment for  accommodation  and  insolvency  of 
the  maker,  would  seem  to  add  cogency  to  the 
considerations  in  favor  of  strict  notice  of  the 
default.  The  argument  against  the  necessity 
of  it,  can  be  founded  only  upon  the  idea  that 
the  indorsers  signed  under  an  expectation  of 
paying  the  note;  but  the  circumstances  of  the 
case  and  form  of  the  obligation  repel  it.  In 
this  case  there  is  no  express  notice,  and  the 
plaintiff  puts  the  case,  if  required,  upon  evi- 
dence of  implied  demand  and  notice,  or  of  a. 
waiver  of  the  same.  Weed  &  Doremus  recov- 
ered judgment  against  the  defendant  below, 
after  contestation,  and  as  between  these  par- 
ties, or  privies,  it  might  be  evidence  of  regular 
demand  and  notice,  as  without  proof  of  de- 
mand and  notice  there  could  not  have  been  a, 
recovery.  Though  the  plaintiff  is  not  a  privy, 
as  the  defendant  is  responsible  to  him  upon  a, 
distinct  and  independent  contract,  yet  the  prin- 
ciple has  some  bearing  upon  the  case,  if  it  i& 
not  conclusive.  It  is  clear  that  a  demand  and 
notice  by  Weed  &  Doremus  will  inure  to  the 
benefit  of  the  plaintiff,  and  any  evidence  tend- 
ing to  establish  such  demand  and  notice,  ia 
competent  and  effectual  in  this  case.  Chit., 
Phil,  ed.,  228;  18  Johns.,  327;  5 Cow.,  309.  In 
the  eye  of  the  law,  the  defendant  had  every 
opportunity  to  contest  these  facts  in  the  suit 
of  Weed  &  Doremus  against  him;  which  he 
has  here;  and  proof  of  them  here — i.  e.,  no- 
tice of  non-payment  given  by  Weed  &  Dore 
mus — would  be  decisive  against  him.  With- 
out saying,  for  the  present,  that  the  recovery 
of  Weed  &  Doremus  against  him  is  conclusive 
upon  the  point,  it  is,  we  think,  at  least  some 
evidence  of  the  facts  proper  for  the  considera- 
tion of  a  jury.  The  instrument  of  the  date 
Dec.  22,  1815,  signed  by  Bartine  &Keeler,was 
also  some  evidence  that  the  latter  was  duly 
charged,  as  it  admits  his  liability  as  indorser 
of  the  note.  The  agreement  to  pay  one  fourth 
of  the  demand  to  Weed  &  Doremus,  is  strong 
evidence  of  the  facts  according  to  all  the  au- 
thorities, and  in  England  would  probably  be 
conclusive.  Chit.,  Phil,  ed.,  233-240;  2  Str., 
1246;  1  Taunt.,  12;  1  Selw.,  256;  7  East,  231; 
1  Stark.,  217.  This  court  is, perhaps, more  strict 
in.regard  to  the  effect  given  to  the  evidence  of 
*a  promise  to  pay  the  note,  operating  [*1 19 
as  a  waiver  of  proof  of  due  notice  of  dishonor, 
or  laying  the  foundation  for  the  presumption 
that  notice  has  been  given,  than  many  of  the 
cases  upon  this  point  in  England  would  seem 
to  require.  The  cases  there  are  contradictory. 
Here  there  must  no*t  only  be  a  promise  to  pay, 
but  it  must  be  with  a  knowledge  of  the  laches 
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of  the  holder,  Irimble  v.  Thorne,  16  Johns., 
152,;  and  to  allow  part  payment  to  have  the  ef- 
fect, like  knowledge  should  be  required.  The 
circumstances,  however,  under  which  the  de- 
fendant in  this  case  agreed  to  pay,  and  did  pay 
part  of  the  note,  were  such  as  to  show  conclu- 
sively that  if  there  was  no  demand  or  notice, 
or  any  defect  in  the  demand  and  notice,  he 
must  have  known  the  fact,  after  the  litigation 
with  Weed  &  Doremus. 

Upon  the  whole,  after  a  careful  examination 
of  the  facts,  I  cannot  resist  the  conclusion  that 
the  judgment  in  the  court  below  is  correct;  on 
the  grounds:  1.  That  the  Statute  of  Limita- 
tions has  no  application  to  the  case.  2.  That 
the  deed  of  release  of  Oct.  14, 1814,  did  not  op- 
erate to  discharge  the  future  contingent  liabil- 
ity of  the  makers  of  the  vote  to  the  indorsees 
and,  of  course,  did  not  discharge  the  defend- 
ant. 3.  That  the  arrangement  between  the 
parties  of  the  judgment  against  Bartine,  in 
which  Bartine  agreed  not  to  have  recourse 
upon  the  makers  or  defendant, was  inoperative 
for  want  of  a  consideration.  4.  That  the  evi- 
dence was  sufficient  of  due  notice  to  Keeler  of 
the  dishonor  of  the  note,  or  at  least  sufficient 
to  be  submitted  to  the  jury.  Nor  am  I  able  to 
perceive  any  hardship  in  the  case  as  it  regards 
the  defendant,  for  beyond  all  question  he  has 
his  remedy  against  the  makers,  and  on  paying 
the  judgment  of  the  plaintiff,  will  be  entitled  to 
resort  to  them.  Being  an  accommodation  in- 
dorser  as  to  them,  he  is  in  every  sense  their 
surety;  and  they  most  clearly  have  no  ground 
of  complaint  on  the  score  of  justice.  It  was 
their  debt. 

Judgment  affirmed. 

Cited  in— 23  Wend.,  386 ;  13  Barb.,  167  ;  44  Barb., 
654 ;  64  Barb.,  470. 


ISO*]    *COWDIN  v.  ST ANTON. 

Action   on  Replevin    Bond — Proof  Required — 
Pleading. 

In  an  action  on  a  replevin  bond,  the  plaintiff  is 
bound  to  prove  a  writ  of  retorno  hdbendo,  or  other 
execution  in  his  favor,  returned  unsatisfied  in  whole 
or  in  part,  he  will  fail  in  his  suit. 

And  such  proof  must  be  given,  although  the  plea 
of  non  est  factum  only  be  interposed,  where  it  is 
not  averred  that  the  execution  was  returned  unsat- 
isfied. 

Averments  that  the  replevin  suit  was  discontin- 
ued, that  the  defendant  therein  had  judgment  of 
retorno,  and  that  no  return  of  the  woods  had  been 
made  by  the  plaintiff,  but  that,  on  the  contrary,  he 
had  converted  them  to  his  own  use,  will  not  relieve 
the  plaintiff  in  the  suit  on  the  bond,  from  furnish- 
ing1 the  required  proof. 

Citations— 2  B.  S.,  533,  sec.  64 ;  10  Wend.,  333. 

THIS  was  an  action  of  debt  on  a  replevin 
bond,  tried  at  the  Albany  Circuit  in  Mar., 
1831,  before  the  Hon.  James  Vanderpoel,  one 
of  the  Circuit  Judges. 

The  plaintiff  in  his  declaration  states,  tl»at 
June  1,  1830,  at,  etc.,  he  was  possessed  of  cer- 
tain steamboat  furniture,  and  that  the  Steam 
Navigation  Co.,  by  their  agent,  intending  to 
obtain  possession  of  the  same,  did,  on  the  day 
and  year  aforesaid,  sue  out  a  writ  of  replevin, 
and  deliver  it  to  the  sheriff  of  Albany  to  be 
executed;  and  on  the  day  and  year  and  at  the 
place  last  aforesaid,  Stanton,  the  defendant  in 
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this  suit,  on  behalf  of  the  Steam  Nav.  Co.,  to- 
gether with  E.  P.  Pease,  "  made  and  executed 
their  certain  writing  obligatory,  commonly 
called  a  replevin  bond,  sealed  with  the  seals  of 
the  defendant  and  E.  P.  Pease,  and  now  shown 
to  the  court  here,  and  which  said  writing  ob- 
ligatory or  replevin  bond  is  in  the  words  fol- 
lowing," setting  forth  the  bond  verbatim,  the 
date  of  which  was  Aug.  26, 1830,  and  was  con- 
ditioned that  the  Steam  Nav.  Co.  should  prose- 
cute their  suit  to  effect  and  without  delay;  and 
if  the  defendant  recovered  judgment  against 
them,  that  they  should  return  the  property,  if 
return  thereof  should  be  adjudged,  and  should 
pay  the  defendant  all  such  sums  of  money  as 
might  be  recovered  against  them  by  the  de- 
fendant for  any  cause  whatever.  The  plaintiff 
then  avers,  that  by  virtue  of  the  writ  of  re- 
plevin, the  sheriff  took  the  goods  and  chattels 
*out  of  his  custody,  and  in  other  re-  [*  1 2 1 
speets  duly  executed  the  writ;  and  that  after- 
wards, to  wit:  as  of  July  Term  of  this  court, 
in  the  year  aforesaid,  the  Steam  Nav.  Co.  suf- 
fered a  discontinuance,  and  judgment  was 
rendered  that  he,  the  present  plaintiff,  but  de- 
fendant in  that  suit,  go  thereof  without  day, 
and  have  a  return  of  the  goods  and  chattels 
in  the  plea  named.  The  plaintiff  further  avers 
that  such  judgment  remains  in  full  force  and 
effect,  and  that  no  return  of  the  goods  and 
chattels  hath  been  made  by  the  Steam  Nav. 
Co. ,  but  the  same  have  been  converted  and  dis- 
posed of  by  such  Company  to  their  own  use. 
The  plaintiff  then  sets  forth  an  assignment  to 
him  of  the  replevin  bond  by  the  sheriff,  al- 
leges the  accruing  of  the  action,  and  concludes 
in  the  usual  form.  The  defendant  pleaded  non 
est  factum,  and  a  special  plea  which  has  been 
adjudged  bad  on  demurrer  and,  therefore,  is 
not  here  noticed.  On  the  trial  of  the  cause,  the 
bond  set  forth  in  the  declaration  was  read  in 
evidence;  it  bore  date  Aug.  26,  1830,  and  the 
plaintiff  proved  that  he  had  attended  with 
counsel  and  witnesses  two  or  three  trials  be- 
fore the  sheriff  on  a  claim  of  property  inter- 
posed by  him  upon  several  writs  of  replevin 
sued  out  by  the  Steam  Nav.  Co. ,  and  had  suc- 
ceeded in  establishing  such  claim.  The  witness 
who  testified  to  this  fact  stated  that  he  had 
been  the  counsel  of  the  plaintiff  upon  such 
trials,  and  that  $25  was  a  reasonable  compen- 
sation for  counsel  fees  and  other  incidental  ex- 
penses beyond  the  taxable  costs.  He  stated 
that  the  suit  in  replevin,  in  which  the  bond  in 
question  was  given,  was  discontinued,  and  the 
costs  of  the  defendant  in  such  suit  fully  paid 
and  settled.  The  defendant  offered  to  prove 
an  accord  and  satisfaction,  which  evidence 
was  objected  to,  and  rejected  by  the  judge  as 
inadmissible  under  the  pleadings.  The  jury 
found  a  verdict  for  the  plaintiff  for  $125, 
which  the  defendant  now  moves  to  set  aside. 

Mr.  I.  L.  Wendell,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

*By  the  Court,  Savage,  Ch.  J.  It  [*122 
is  contended  by  the  defendant's  counsel  that 
the  plaintiff  was  not  entitled  to  recover,  be- 
cause he  did  not  show  a  writ  of  retorno  habendo 
returned  unsatisfied  in  whole  or  in  part.  The 
Revised  Statutes  provide,  2  R.  S.,  533,  sec.  64, 
that  if  any  writ  of  return,  or  other  execution 
in  favor  of  the  defendant,  shall  be  returned  un- 
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satisfied  in  whole  or  in  part,  an  action  may  be 
brought  upon  the  bond  to  recover  the  value  of 
the  property  replevied,  and  the  damages  and 
costs.  It  has  been  held,  in  Cowden  v.  Pease,  10 
Wend.,  333,  in  an  action  on  this  same  bond, 
that  the  suit  cannot  be  commenced  on  the  bond 
until  the  return  of  the  execution  unsatisfied  in 
whole  or  in  part ;  but  that  this  is  matter  of 
proof,  and  need  not  be  averred  in  the  declara- 
tion. No  proof  of  that  kind  was  offered  on  the 
trial.  The  plaintiff's  counsel  insists  that  such 
proof  was  not  necessary,  the  facts  being  ad- 
mitted by  the  pleadings.  The  plaintiff  averred 
in  his  declaration  that  the  Navigation  Co.  dis- 
continued their  suit,  and  that  the  defendant 
had  judgment  that  he  have  a  return  of  the 
goods  and  chattels,  and  that  no  return  of  the 
goods  and  chattels  had  been  made,  but  that  the 
same  had  been  converted  and  disposed  of  by 
the  Navigation  Co.  The  defendant,  by  plead- 
ing non  estfactum,  merely  put  ia  issue  the  fact 
of  the  execution  of  the  bond,  and  admitted  all 
the  averments  which  were  well  pleaded.  It  may 
be  conceded,  therefore,  that  the  defendant  ad- 
mitted that  the  goods  and  chattels  had  not  been 
returned,  but  were  converted  and  disposed  of 
by  the  Steam  Nav.  Co. ;  but  it  does  not  neces- 
sarily follow  that  they  would  not  have  been 
surrendered  up  to  the  officer  upon  a  writ  of 
retorno  habendo.  By  the  decision  last  cited,  and 
the  Revised  Statutes,  no  action  lies  until  such 
writ  shall  have  been  returned  unsatisfied  in 
whole  or  in  part.  Such  return  is,  therefore,  a 
condition  precedent,  and  must  be  shown.  I  am 
not  disposed  to  deny  that  the  fact  may  be  ad- 
mitted by  pleading  as  well  as  proved  by  evi- 
dence; but  in  this  case  nothing  more  is  admitted 
by  the  plea  than  what  has  been  averred  in  the 
declaration,  and  in  that  nothing  is  said  about 
the  issuing  of  any  writ  of  retorno. 

The  plaintiff  having  failed  to  prove  the  issu- 
ing of  a  writ  of  retorno  habendo,  and  that  the 
same  was  returned  unsatisfied  in  whole  or  ia 
part,  the  defendant  is  entitled  to  a  new  trial. 


Followed-29  Mich.,  211. 

Cited  in— 1  N.  Y.,  166;  6  How.  Pr.,  53,  ( 


J;  4  Bos.,  103. 
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*MOORE  &  BARNEY 

v. 
PAINE,  Impleaded,  etc. 


Sureties  on  Bond  for  Payment  of  Money,  Fully 
Indemnified,  Cannot  Avail  Themselves  of  In- 
solvent's Discharge  of  Principal. 

Sureties  to  a  bond  for  the  payment  of  money,  who 
have  been  fully  indemnified  for  their  responsibility, 
cannot  avail  themselves  of  an  insolvent  discharge 
.granted  to  their  principal,  although  such  discharge 
was  obtained  by  the  concurrence  of  the  creditor, 
and  without  such  concurrence  would  not  have  been 
granted. 

It  seems  that  a  discharge  to  a  principal  debtor,  ob- 
tained under  such  circumstances,  would  be  a  bar  to 
an  action  against  sureties  not  indemnified. 

Citations-7  Bing.,  508 ;  2  Russ.,  600 ;  2  Dowl.  &  K., 
337  ;  15  Johns.,  467 ;  9  Wend.,  312,  336 ;  1  Cai..  4. 

DEMURRER  to  replication.  The  plaintiffs 
declared  on  a  joint  bond  executed  by  L. 
C.  Paine,  W.  W.  Cronkhite  and  E.  Freer, 
bearing  date  Oct.  13,  1815,  conditioned  for  the 
payment  to  the  plaintiffs  of  $500,  in  two  in- 
stallments, in  the  month  of  Oct.  1821.  Paine, 
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who  alone  appeared,  pleaded  that  he  and 
Cronkhite  executed  the  bond  declared  on, as  the 
sureties  of  Freer,  for  a  debt  owing  by  Freer  to 
the  plaintiffs;  that  Jan.  13,  1819,  Freer  being 
an  inhabitant  of  the  County  of  Warren,  in  con- 
junction with  two  thirds  of  his  creditors,  pre- 
sented a  petition  to  the  first  judge  of  that  coun 
ty  to  be  discharged  as  an  insolvent  debtor,  and 
that,  subsequently,  to  wit:  Apr.  6,  1819,  he 
obtained  his  discharge;  that  the  whole  amount 
of  his  debts,  at  the  time  of  presenting  the  peti- 
tion, was  $2,813.62;  that  the  plaintiffs  in  this 
cause  were  petitioning  creditors  to  the  amount 
of  $1,796.51;  and  that  the  whole  amount  due 
to  his  creditors  who  united  with  him  in  the 
petition  was  $1,911.53.  The  defendant  averred 
that  Freer  could  not  and  would  not  have  been 
discharged  but  for  the  aid  of  the  plaintiffs;  and 
that  by  force  of  the  discharge  thus  obtained, 
Freer  was  discharged  from  the  bond  declared 
on,  with  the  consent  and  by  the  procurement 
of  the  plaintiffs,  and  this,  etc. ,  wherefore,  etc. 
To  this  plea  the  plaintiffs  replied,  that  May  8, 
1817,  Freer  executed  a  bond  and  warrant  of 
attorney  to  Paine  and  Cronkhite,  authorizing 
the  confession  of  a  judgment  against  him  on 
the  bond,  which  was  conditioned  for  the  pay- 
ment of  $1,000  one  day  after  date,  which  bond 
and  warrant,  it  was  alleged,  were  executed 
with  the  intent  to  place  funds,  money  and 
means  in  the  hands  of  Paine  and  Cronkhite  to 
enable  them  to  pay  and  satisfy  the  moneys  se- 
cured *to  be  paid  by  the  bond  declared  [*  1 24 
on,  and  to  indemnify  and  save  them  harmless 
against  all  damages,  etc.  The  plaintiffs  further 
alleged,  that  by  virtue  of  the  said  bond  and 
warrant,  a  judgment  was  entered  against  Freer 
in  favor  of  Paine  and  Cronkhite,  and  an  execu- 
tion issued  thereon  and  delivered  to  the  sheriff 
of  the  County  of  Washington,  who,  by  virtue 
thereof,  caused  to  be  made  of  the  goods  and 
chattels  of  Freer  the  sum  of  $750,  and  June 
25,  1817,  paid  that  sum  to  Paine  and  Cronkhite, 
concluding  with  an  averment  that  no  part  of 
the  said  sum  of  $750  has  been  paid  by  Paine 
and  Cronkhite,  or  either  of  them,  to  the  plaint- 
iffs in  satisfaction  of  the  bond  declared  on,  nor 
have  Paine  and  Cronkhite  paid  the  same  to 
Freer  or  to  his  assignee,  but  have  retained  and 
applied  the  same  to  their  own  use  ;  and  this, 
etc.,  wherefore  they  pray  judgment,  etc.  The 
defendant  Paine  put  in  a  demurrer  to  this  rep- 
lication. 

Mr.  D.  Cady,  for  the  defendant,  insisted 
that  the  discharge  by  a  creditor  of  one  of  two 
joint  debtors  is  a  discharge  of  both.  Although 
no  formal  release  was  executed  by  the  plaint- 
iffs, the  effect  of  their  uniting  in  a  petition  for 
the  discharge  of  one  of  theirdebtors,  who  with- 
out their  aid  could  not  have  obtained  such  dis- 
charge, being  to  release  such  debtor,  the  other 
debtors  should  be  held  to  be  discharged.  In 
this  case,  the  debtor  discharged  was  the  prin- 
cipal, and  those  sought  to  be  charged  were  the 
sureties  of  such  principal.  It  has  been  holden 
that  an  insolvent  discharge  of  one  joint  debtor 
was  not  a  release  of  the  other;  but  it  did  not 
appear  in  that  case  as  in  this,  that  the  discharge 
was  obtained  with  the  consent  and  by  the  pro- 
curement of  the  creditor. 

Mi:  O.  Clark,  for  the  plaintiffs.  The  dis- 
charge of  one  of  two  joint  debtors,  under  the 
insolvent  laws,  is  no  release  of  the  other. 
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Tooker  v.  Bennett,  3  Cai.,  4.  A  release  to  one 
of  several  obligors,  it  is  admitted,  discharges 
the  others;  but  to  enable  the  other  obligors  to 
avail  themselves  of  it,  it  must  be  a  technical 
release  under  seal.  Rowley  v.  Stoddard,  7 
Johns. ,  207.  A  discharge  of  one,  by  operation 
of  law,  will  not  operate,  and  cannot  be  pleaded 
as  a  release  by  the  other.  A  covenant  with  one, 
125*]  *not  to  sue  him,  though  it  has  the  same 
effect  as  a  release,  cannot  be  pleaded  as  a  re- 
lease. 8  T.  R.,  168.  It  is  conceded  that  a  cred- 
itor cannot,  in  his  dealings  with  a  principal 
debtor,  do  any  act  operating  to  the  injury  of 
other  debtors,  sureties  of  such  principal.  The 
plaintiffs  here  confess  the  facts  alleged  in  the 
plea,  but  avoid  the  consequences  resulting 
from  them,  by  showing  that  no  injury  had  ac- 
crued to  the  sureties  from  the  act  of  the  plaint- 
iffs in  uniting  in  a  petition  for  the  discharge  of 
the  principal  debtor  as  an  insolvent,  that  pre- 
vious to  the  presentation  of  such  petition.f  unds 
had  been  placed  in  the  hands  of  the  sureties  by 
the  act  of  the  principal  to  pay  the  debt  for 
which  they  are  bound,  and  to  save  them  harm- 
less from  all  damages.  This  fact,  set  up  in 
avoidance  of  the  matter  alleged  in  the  plea,  is 
admitted  by  the  demurrer.  A  surety  taking 
security  from  his  principal,  looses  his  privil- 
eges as  a  surety  and  becomes  a  trustee  for  the 
creditor.  15  Mass.,  69  ;  2  Cai.,  121. 

Mr.  M.  T.  Reynolds,  in  reply.  Allow- 
ing that  the  defendants,  as  sureties,  are  liable 
to  the  plaintiffs  for  the  moneys  raised  from  the 
property  of  Freer,  such  liability  will  not  sus- 
tain this  action  on  the  bond.  The  replication 
discloses  a  good  cause  of  action,  but  does  not 
support  the  declaration;  it  is  a  departure.  The 
defense  set  up  in  this  case  is  not  put  forward 
as  a  release,  but  as  matter  in  pats  discharging 
the  sureties,  and  the  replication  is  no  answer 
to  such  defense. 

By  the  Court,  Nelson,  J.  Admitting  the 
principle  upon  which  the,  plea  in  this  case  is 
founded  to  be  sound,  for  it  is  not  material  to 
examine  that  question,  7  Bing.,  508;  2  Russ., 
600;  2  Dowl.  &  R.,  337.  the  facts  spread  forth 
in  the  replication  afford  a  conclusive  answer  to 
it.  There  can  be  no  doubt,  should  the  defend- 
ant in  this  case  be  obliged  to  pay  this  debt.that 
he  can  resort  to  his  principal  for  re-imburse- 
ment,  notwithstanding  the  discharge,  if  he  has 
not  already  obtained  it.  15  Johns.,  467  ;  9 
Wend.,  312. 

It  is  true  that  the  release  of  one  of  two  or 
more  obligors  to  a  bond,  operates,  to  discharge 
all,  9  Wend.,  336  ;  but  this  rule  is  technical, 
and  a  discharge  under  the  insolvent  laws  has 
126*]  *necessarily  no  such  effect.  1  Cai.,  4. 
The  plea  could  not  be  sustained  upon  this 
principle. 

The  ground  obviously  relied  on,  from  the 
facts  set  forth  in  the  plea,  and  upon  which 
alone  it  can  be  sustained,  if  at  all,  is,  that  the 
defendant  was  a  surety  for  Freer,  the  princi- 
pal, that  this  was  known  to  the  obligees,  who 
were  instrumental  in  procuring  Freer's  dis- 
charge from  all  his  debts  under  the  insolvent 
laws  and,  of  course,  from  the  payment  of  the 
debt  due  on  the  bond  in  question.  It  appears 
that  they  were  materially  so;  for  unless  they 
had  united  in  the  petition  to  the  judge,  Freer 
could  not  have  obtained  the  discharge,  as  two 
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thirds  of  his  debts  would  not  and  could  not 
have  been  signed  off  under  the  Act,  had  they 
not  become  petitioning  creditors.  The  gener- 
ally acknowledged  and  familiar  principle  is, 
that  wherever  the  creditor  deals  with  his  debt- 
or so  as  to  alter  the  rights  of  the  sureties,  or  in 
any  way  to  impair  their  legal  remedies  against 
the  principle,  the  sureties  are  discharged. 
They  are  favorites  in  the  law,  and  are  respon- 
sible only  upon  the  strictest  construction  of 
their  contract,  and  courts  are  bound  to  scrutin- 
ize closely  any  interference  of  the  creditor 
with  the  debtor,  and  see  that  it  is  not  to  their 
injury.  But  it  is  obvious  that  this  principle 
has  no  application  to  this  case.  The  sureties 
received  from  the  debtor  in  June,  1817,  the 
whole  amount  to  become  due  on  the  bond  in 
question  ;  and  after  that,  as  between  him  and 
them,  they  were  the  principals,  and  owed  the 
debt.  The  discharge  of  Freer  could  in  no 
possible  way  interfere  with  their  rights  or 
liabilities,  so  long  as  they  held  in  their  hands 
a  complete  indemnity  against  the  bond,  and  he 
is  not  accountable  to  them  if  they  are  obliged 
to  pay  it.  That  obligation  he  has  already  dis- 
charged. 

Judgment  for  the  plaintiffs,  with  leave  to  the 
defendant  to  amend,  on  payment  of  costs. 

Applied— 37  Am.  Dec..  741  (4  Ala.,  833). 
Cited  in-18  Hun.,  403 ,-  83  N.  Y.  60  ;  27  How.  Pr., 
191 ;  18  Abb.  Pr.,  23 ;  1  Leg.  Obs.,  60 ;  37  Ind.,  261. 


*KIP  v.  E.  &  C.  NORTON.     [*  1 2  T 

Location  of  Boundaries — Acquiescence  for  Five 
Years  Insufficient  in  Absence  of  Express  Agree- 
ment— Improvements. 

An  acquiescence  for  a  period  of  5  years  in  a  bound- 
ary line  between  two  adjoining  lots  in  a  village  or 
city,  where  there  was  no  express  agreement  settling 
the  line,  and  where  the  parties  manifestly  acted 
Binder  a  mistake  as  to  the  true  location,  will  not  bar 
the  party,  w_hose  lot  has  been  encroached  upon, 
from  maintaining  an  action  of  ejectment,  although 
the  other  party  has  erected  a  valuable  building  ex- 
tending beyond  his  lot  to  the  erroneous  line. 

Citations— 2  Cai.,  198. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Erie  Circuit  in  Mar.,  1832,  before  the  Hon. 
Addison  Gardiner,  one  of  the  Circuit  Judges. 
The  parties  are  owners  of  adjoining  lots  in 
the  former  village,  now  City  of  Buffalo.  July 
23,  1827,  the  defendants  obtained  a  deed  from 
N.  Prime  and  J.  Lloyd  of  their  lot,  described 
in  the  deed  as  a  certain  piece  of  land  known 
and  distinguished  on  a  map  of  the  subdivision; 
of  outer  lots  84  and  85  in  said  village,  made  by 
Orange  Risden,  as  lot  No.  9,  bounding  40  feet 
on  the  margin  of  Big  Buffalo  Creek,  100  feet 
on  the  cross  canal,  40  feet  on  Prime  St.,  and 
100  feet  on  lot  No.  8.  Aug.  20,  1827,  the  plaint- 
iff obtained  a  deed  from  the  same  grantors  of 
his  lot,  described  as  a  certain  piece  of  land, 


NOTE.— Location  of  boundaries— Agreement. 

Where  the  parties  agree  upon  boundary  lines  such 
agreement  will  be  sustained.  The  agreement  may 
be  by  parol.  See  McCormick  v.  Barnum,  10  Wend., 
104,  note.  See,  generally,  on  practical  location  of 
boundaries,  Jackson  v.  Dysling,  2  Cai.,  198,  note ; 
Jackson  v.  Tallmadge,  4  Cow.,  450.  note ;  Jackson  v. 
McConnell,  post,  p.,  421.  As  to  the  length  of  time  re- 
quired to  raise  the  presumption  of  an  agreement, 
see  notes  above  cited. 
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known  and  distinguished  on  the  same  map,  as 
above,  as  lot  No.  8,  bounding  30  feet  on  the 
margin  of  Big  Buffalo  Creek,  100  feet  on  lot 
No.  9,  30  feet  on  Prime  St.,  and  100 feet  on  lot 
No.  7.  According  to  Risden's  map,  the  cross 
canal  mentioned  in  the  deed  of  the  defendants 
is  40  feet  wide,  and  the  lots  on  either  side  of 
the  canal,  and  immediately  adjoining  the 
same,  are  also  40  feet  wide  ;  and  all  that  part 
of  the  cross  canal  between  Big  Buffalo  Creek 
and  Prime  St.,  together  with  the  lines  of  the 
lots  paralled  thereto,  run  at  right  angles  with 
Prime  St.,  and  the  creek.  In  constructing  the 
canal,  a  mistake  occurred;  where  the  canal  in- 
tersects the  westerly  line  of  Prime  St.,  it  was 
constructed  according  to  Risden's  map  ;  but 
in  cutting  it  from  that  point  to  the  creek,  in- 
stead of  running  at  right  angles  with  the  street, 
128*]  it  was  carried  *southerly  on  to  lot  No. 
9.  The  defendants,  in  the  same  year  in  which 
they  obtained  their  deed,  being  about  to  erect 
a  storehouse  on  their  lot,  called  on  the  agent  of 
Prime  and  Lloyd  to  point  out  to  them  the 
true  location  of  lot  No.  9.  The  agent  suppos- 
ing that  the  canal  was  correctly  dug  where  it 
intersected  the  creek,  but  that  its  course  from 
that  point  bore  too  far  north  according  to 
Risden's  map,  directed  the  defendants  to  meas- 
ure up  the  creek,  from  the  junction  of  the  ca- 
nal, the  distance  of  40  feet,  and  then  to  run 
a  line  at  right  angles  with  the  creek  and  Prime 
St.  to  the  street,  which  would  give  them  the 
south  bounds  of  the  lot  and  the  line  between 
it  and  No.  8  ;  according  to  which  directions 
the  defendants  located  their  lot,  and  erected  a 
storehouse,  building  up  to  the  line  between 
their  lot  and  No.  8,  as  thus  ascertained.  The 
plaintiff  also  being  desirous  to  erect  a  building 
on  his  lot,  also  in  the  same  season  applied  to 
the  agent  of  Prime  and  Lloyd  as  to  the  loca- 
tion of  his  lot,  who  directed  him  to  measure  30 
feet  southerly  from  the  storehouse  of  the  de- 
fendants. Soon  after  the  defendants  com- 
menced laying  the  foundation  of  their  store- 
house, the  plaintiff  was  on  the  premises,  and 
was  there  frequently  during  the  time  the  foun- 
dation was  being  built.  In  1833,  it  was  ascer- 
tained that  the  storehouse  of  the  defendants  is 
located  southerly  of  the  original  line  between 
lots  Nos.  8  and  9,  as  laid  down  on  Risden's 
map,  encroaching  on  lot  No.  8  as  follows,  viz. : 
5  feet  5T*ff  inches  on  Prime  St.,  and  5  feet  3 
inches  on  Big  Buff alo  Creek .  When  the  de- 
fendants purchased,  the  cross  canal  was  dug 
and  finished  ;  and  at  the  time  when  the  agent 
of  Prime  and  Lloyd  directed  the  plaintiff  and 
the  defendants  where  to  locate  their  lots,  there 
were  other  lots  south  of  the  lots  sold  to  the 
plaintiff  and  the  defendants  belonging  to  Prime 
and  Lloyd.  The  building  erected  by  the  plaint- 
iff encroaches  upon  lot  No.  7  about  the  same 
distance  that  the  building  of  the  defendants 
encroaches  upon  lot  No.  8.  The  storehouse 
of  the  defendants  cost  $2,500,  and  the  land 
fronting  on  Prime  St.,  extending  to  the  creek, 
was  proved  to  be  worth  $150  per  foot.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  court,  on  the  above  facts. 
129*]  *Mr.  C.  P.  Kirkland,  for  the 
plaintiff,  insisted  that  the  plaintiff  having 
shown  title  to  lot  No.  8,  and  the  defendants 
having  no  pretense  of  claim  to  that  lot  (the  lot 
conveyed  to  them  being  specifically  No.  9,  as 
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designated  on  Risden's  map),  the  plaintiff  is 
entitled  to  recover,  notwithstanding  the  prac- 
tical location.  Such  location  was  made  under 
a  mutual  mistake  of  the  parties,  and  acqui- 
esced in  for  only  between  four  and  five  years, 
and  that  without  any  agreement  to  abide  by 
it ;  and  therefore,  it  cannot  be  set  up  in  bar  of 
the  plaintiff's  title.  To  render  a  practical  loca- 
tion conclusive,  there  must  be  an  express  agree- 
ment or  long  acquiescence.  An  acquiescence 
for  18  years  has  been  held  to  conclude  a  party, 
but  never  for  a  shorter  period.  If  equitable 
circumstances  exist  in  this  case,  the  defend- 
ants must  resort  to  a  court  of  equity,  where, 
if  they  be  allowed  to  retain  the  land,  it  will  be 
only  upon  condition  of  their  doing  equity  by 
making  a  proper  compensation  to  the  plaintiff. 
He  cited,  in  support  of  these  positions,  3 
Kent.,  Com.,  336  ;  1  Cai.,  358  ;  3  Johns.,  269  ; 
7  Id.,  213  ;  8  Id.,  357  ;  9  Id.,  100  ;  17  Id.,  29  ;  6 
Cow.,  719  ;  7  Id.,  761  ;  6  Wend.,  467  ;  7  Id., 
170  -10 Id.,  108. 

Mr.  J.  A.  Spencer,  for  the  defendants. 
The  grantors  of  the  defendants  being  the  own- 
ers of  lot  No.  8  at  the  time  of  the  conveyance 
to  the  defendants  of  lot  No.  9,  the  latter  are 
entitled  to  hold  a  lot  40  feet  wide  on  Big  Buf- 
falo Creek,  and  extending  from  thence  to  Prime 
St. ,  at  right  angles  with  the  creek  and  street, 
although  it  includes  a  part  of  lot  No.  8.  The 
actual  location  by  the  agent  of  Prime  and 
Lloyd,  by  the  defendants,  and  by  the  plaintiff , 
is  conclusive  upon  the  parties;  and  if  not,  the 
acquiescence  by  the  plaintiff  whilst  the  defend- 
ants were  erecting  their  storehouse,  and  the 
continuance  of  such  acquiescence  for  the  space 
of  about  5  years,  should  be  deemed  an  agree- 
ment between  all  the  parties  that  the  line 
should  be  considered  as  fixed  as  it  had  been 
designated  by  the  agent  of  the  grantors  of  both 
parties.  The  effect  of  acquiescence  does  not 
depend  upon  the  length  of  time  for  which  it  is 
continued,  because  the  lapse  of  5  years  in  a 
growing  city  may  involve  all  the  *con-  [*13O 
sequences  of  an  acquiescence  of  18  years  in  a 
line  between  different  owners  of  a  tract  of  tim- 
ber land,  or  in  a  farming  district.  To  give 
effect  to  acquiescence,  it  is  not  necessary  that 
the  possession  should  continue  as  long  as  would 
be  required  to  establish  an  adverse  possession. 
In  support  of  these  positions,  he  cited  7  Johns. , 
223,  242,  245;  1  Cow.,  605,612;  5 Id.,  349.373; 
6  Id.,  706;  7  Id.,  723;  16  Johns.,  178;  8  Id., 
394;  7  Id.,  238;  7  Cow.,  761;  6  Wend.,  467;  10 
Id.,  109. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question,  as  it  seems  to  me,  is,  whether  the 
plaintiff  has  so  assented  to  the  location  of  No. 
9  as  to  be  bound  by  it.  .  Such  an  assent  must 
be  either  expressed  or  implied.  If  there  is  a 
disputed  line  between  two  adjoining  proprie- 
tors of  land,  it  may  be  settled  between  them 
by  a  location  made  by  both,  or  made  by  one 
and  acquiesced  in  by  the  other  for  so  long  a 
time  as  to  be  evidence  of  an  agreement  to  the 
line.  There  can  be  no  doubt  that  an  express 
parol  agreement  to  settle  a  disputed  or  unset- 
tled line  is  valid  if  executed  immediately,  and 
possession  accompanies  and  follows  such  agree- 
ment. This  was  expressly  adjudged  in  Jack- 
son v.  Dyxling,  2  Cai.,  198.  Not  that  the  title 
to  the  land  passes  by  the  parol  agreement,  but 
the  party  making  the  agreement  is  not  permit- 
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ted  to  bring  an  action  in  violation  of  it;  the 
agreement  does  not  pass  the  title,  but  fixes  the 
location  where  the  estate  of  each  is  supposed  to 
exist.  So,  also,  where  there  has  been  no  ex- 
press agreement,  long  acquiescence  by  one  in 
the  line  assumed  by  the  other  is  evidence  of  an 
agreement.  All  the  cases  cited  agree  in  these 
positions.  It  is  not  pretended,  in  this  case, 
that  any  express  agreement  was  entered  into 
between  the  parties.  Each  located  for  himself, 
under  the  direction  of  the  agent  of  their  com- 
mon grantors,  who  acted  under  a  mistake  as 
to  the  true  location.  The  plaintiff  is  not  bound, 
therefore,  by  any  express  settlement  of  the 
line:  and  the  acquiescence  being  only  4  or  5 
years,  is  not  sufficient  evidence  of  an  agree- 
ment to  conclude  him. 

The  plaintiff  is  entitled  to  judgment. 

Explained— 16  Wend.,  312. 

Cited  in— 13  Wend..  540  ;  16  Wend.,  304 ;  16  N.  Y., 
364  ;  41  N.  Y.,  441 ;  14  Barb.,  437  ;  72  111.,  115 ;  64  Mo., 
243 :  43  Am.  Dec.,  64  (2  Gilm.,  419) ;  42  Am.  Rep.,  769 
(13  Neb.,  415). 


131*]  *SCRUGHAM  &  MACKIE 


CARTER  & LABAGH. 

Replevin  does  not  Lie  against  Sheriff  for  Partner- 
ship Property  taken  on  Execution  against  One 
Partner  at  the  Suit  of  the  Other  Partners — 
Purchaser — Practice — If  Value  of  Property 
Exceeds  Defendant's  Demand,  He  is  Liable  to 
Plaintiff  for  Excess.  4 

'  Replevin  does  not  lie  against  a  sheriff  who,  by 
virtue  of  an  execution  against  one  of  the  several 
partners,  takes  the  partnership  property  and  re- 
moves it  to  a  place  or  safe  deposit,  at  the  suit  of  the 
other  partners  or  those  standing  in  their  stead. 

Nor  will  replevin  lie,  it  seems,  against  a  purchaser 
at  a  sale  under  such  execution,  who,  after  the  pur- 
chase, reduces  the  property  to  possession. 

The  remedy  of  the  other  partners  in  such  case, 
where  there  are  unliquidated  partnership  accounts, 
is  to  obtain  an  order  staying  proceedings  on  the  ex- 
ecution until  an  account  be  taken  in  equity. 

Where  a  defendant  in  replevin,  who  had  taken 
property  by  virtue  of  an  execution  and  was  dispos- 
sessed of  it  by  the  writ  of  replevin,  waived  taking 
judgment  for  a  return  of  the  property,  and  took  a 
verdict  for  the  amount  of  his  execution  instead  of 
the  value  of  the  property  replevied,  the  court  re- 
fused to  set  aside  the  verdict,  on  the  presumption 
that  the  amount  of  the  execution  was  less  than  the 
value  of  the  property  replevied. 

Where  the  demand  of  the  defendant  is  equal  to  or 
exceeds  the  value  of  the  property  replevied,  the 
whole  amount  of  the  value  of  the  property  should 
be  given  to  the  defendant  as  damages— otherwise 
not ;  for  if  the  value  of  the  property  exceeds  his 
demand,  and  he  takes  a  verdict  for  such  value,  he  is 
liable  to  the  plaintiff  for  the  excess. 

CitationS— 1  Wend.,  311 ;  2  Cai.,  254;  9  Wend.,  439; 
16  Johns.,  106, 107,  n. ;  2  Ves.  &  B.,  300 ;  2  R.  S.,  531, 
sec.  55.  • 

THIS  was  an  action  of  replevin,  tried  at  the 
N.  Y.   Circuit  in  Jan.,  1832,  before  the 
Hon.    Ogden    Edwards,   one    of  the    Circuit 
Judges. 

The  suit  was  brought  for  three  carriages 
taken  by  the  defendants  from  the  possession  of 
the  plaintiffs,  by  virtue  of  four  executions  is- 
sued on  judgments  in  favor  of  Carter  against 
one  Fletcher;  Labagh  was  the  officer  in  whose 
hands  the  executions  had  been  placed,  and 
Carter  aided  him  in  the  execution  of  the  proc- 
ess. The  plaintiffs  claimed  the  property  under 
a  voluntary  assignment  of  it,  and  other  prop- 
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erty  executed  to  them  by  Kichard  B.  Fletcher 
and  Sarah  Byrne,  May  25,  1829,  for  the  bene- 
fit of  their  creditors.  R.  B.  .Fletcher  and  S. 
Byrne  had,  previous  to  the  assignment,  car- 
ried on  the  business  of  selling  carriages  at  an. 
establishment  called  a  repository,  in  Walker 
St.,  N.  Y.,  under  the  name  of  Byrne  &  Co. 
Aug.  1,  1829,  Carter  sued  out  two  warrants 
from  the  Marine  Court  of  the  City  of  N.  Y. 
against  R.  B.  Fletcher  and  S.  Byrne,  on  which 
Byrne  was  returned  not  found  and  Fletcher 
*taken.  Fletcher  was  brought  into  [*132 
court  on  the  same  day,  and  gave  a  confession 
in  each  suit  for  the  sum  of  $100,  on  which 
judgments  were  entered  against  him  and  S. 
Byrne;  and  on  the  same  day  two  other  judg- 
ments were  entered  in  the  same  court,  against 
the  same  defendants,  in  favor  of  Carter — one 
for  $100  and  the  other  for  $50— on  the  con- 
fession of  Fletcher;  it  being  stated  in  the  rec- 
ord of  the  court  that  "  Richard  B.  Fletcher 
appeared  in  person  and  for 'Sarah  Byrne."  On 
these  four  judgments  executions  were  issued, 
directed  to  a  constable  or  marshal  of  the  City 
of  N.  Y.,  commanding  him  to  cause  to  be 
made  of  the  goods  and  chattels  of  Richard  B. 
Fletcher,  impleaded  with  Sarah  Byrne,  the 
sum  of,  etc.,  which,  etc.;  and  by  virtue  of 
those  executions,  the  property  in  question  was 
levied  upon  Jan.  8,  1830,  at  the  repository  in 
Walker  St.,  and  conveyed  to  a  place  in  the 
Bowery,  and  there  deposited;  from  whence 
they  were  taken,  by  a  deputy  of  the  sheriff  of 
N.  Y.,  by  virtue  of  the  writ  of  replevin,  and 
delivered  to  the  plaintiffs  in  this  cause.  It  also 
appeared,  on  the  trial  of  the  cause,  that  Aug. 
1,  1829,  the  property  in  question  was  levied 
upon  by  a  deputy  of  the  sheriff  of  N.  Y.,  by 
virtue  of  an  execution  in  favor  of  a  third  per- 
son against  Richard  B.  Fletcher  and  Sarah 
Byrne,  issued  on  a  judgment  confessed  by 
Fletcher  alone,  for  the  sum  of  $500.  The 
property,  at  the  time  of  the  levy,  was  at  the 
repository.  When  the  deputy  went  there,  the 
repository  was  closed;  but  Mackie,  one  of  the 
plaintiffs  in  this  cause,  having  the  key,  opened 
it,  and  the  deputy  levied  upon  the  property, 
subject  to  the  assignment  holden  by  Mackie 
and  Scrugham,  and  also  subject  to  an  injunc- 
tion then  on  the  property.  On  account  of  such 
assignment  and  injunction  the  deputy  did  not 
remove  the  property,  nor  did  he  take  a  receipt 
for  it,  nor  leave  it  with  any  one  as  his  bailee. 
The  assignment  under  which  the  plaintiffs 
claimed  contained  a  clause  that  only  such  cred- 
itors of  Fletcher  and  Byrne  should  participate 
in  the  benefit  of  the  assignment,  as  should,  on 
receiving  their  dividends,  release  the  assignors 
from  all  balances  remaining  due  by  them ;  and 
the  defendants  in  this  cause  introduced  much 
testimony  to  prove  that  both  the  assignment 
and  the  judgment  under  which  the  levy  was 
made  Aug.  1,  1829,  were  fraudulent  in  fact; 
*and,  to  controvert  such  proof,  evi-  [*133 
dence  was  given  on  the  part  of  the  plaintiffs.  It 
was  proved  that  the  amount  due  Carter  on  his 
executions  was  $432.27.  The  judge  submitted 
the  question  of  fraud  to  the  jury,  and  the  de- 
fendants having  waived  their  claim  to  judg- 
ment for  the  return  of  the  property,  and  elect- 
ed to  take  a  verdict  for  the  amount  due  on  the 
executions,  the  jury  found  that  the  assignment 
and  the  judgment  on  which  the  levy  was  made 
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in  Aug.,  1829,  were  both  fraudulent  in  fact, 
and  found  a  verdict  for  the  defendants,  with 
$432.27  damages  and  six  cents  costs.  The 
plaintiffs  moved  to  set  aside  the  verdict. 

Mr.  S.  A.  Foot,  for  the  plaintiffs. 

Mr.  S.  P.  Staples,  for  the  defendants. 

By  the  Court,  Savage,  Ch.  J.  The  assign- 
ment and  judgment  were  both  found  fraudu- 
lent against  creditors,  and  the  evidence  sus- 
tains the  verdict.  The  assignment  is  fraudu- 
lent upon  its  face,  and  is,  therefore,  void  as 
against  creditors,  but  it  is  valid  against  the  as- 
signors. I  consider  the  plaintiffs  standing  in 
the  place  of  Byrne  and  Fletcher,  and  having 
their  right  to  the  property,  and  no  other;  and 
if  the  judgments  in  favor  of  Carter  were  judg- 
ments against  both  Byrne  and  Fletcher,  there 
could  be  no  question  about  the  correctness  of 
the  decision  of  this  cause  at  the  circuit.  Ac- 
cording to  the  decisions  of  this  court,  1  Wend., 
811;  2  Cai.,  254,  and  9  Wend.,  439,  the  judg- 
ments entered  against  Fletcher,  impleaded 
with  Byrne,  are  valid  judgments  against 
Fletcher,  but  not  against  Byrne;  they  do  not 
purport  to  be  judgments  against  Byrne.  Upon 
executions  against  one  partner,  the  sheriff  can 
sell  the  interest  which  such  partner  has  in  the 
partnership  property,  after  the  partnership 
debts  are  paid.  In  the  matter  of  Smith,  16 
Johns..  106.  The  officer  certainly  would 
have  had  a  right  to  sell  the  mere  interest  of 
Fletcher,  and  the  purchaser  would  have 
taken  it  subject  to  the  claims  of  the  partner- 
ship creditors  and  of  the  other  partner.  In  the 
matter  of  Smith,  above  cited,  it  is  said  that 
the  sheriff  does  not  in  such  cases  deliver  pos- 
session .  He  must,  however,  have  the  right  to 
1 34t*]  levy.  Each  *partner  is  entitled  to  the 
possession  of  the  partnership  property;  if  one 
excludes  the  other,  no  action  at  law  lies — the 
remedy  is  in  equity.  So  if  the  sheriff,  by  virt- 
ue of  an  execution  against  one  of  several  part- 
ners, takes  possession  of  the  property,  an  ac- 
tion at  law,  I  apprehend,  does  not  lie  against 
him.  The  court  from  which  the  execution  is- 
sued would  stay  proceedings  upon  it,  to  give 
time  to  have  an  account  taken  in  equity;  but 
if  no  such  stay  is  obtained,  the  officer  can  sell 
the  right  of  the  partner  who  is  the  defendant 
in  the  execution.  According  to  the  rule  in 
equity,  the  partnership  accounts  should  all  be 
liquidated  before  a  sale  on  the  execution;  2 
Ves.  &  B.,  300;  16  Johns.,  107,  n.;  but  if  a 
sale  should  be  made,  and  the  purchaser  should 
take  the  property,  would  he  be  a  trespasser? 
or  would  he  not  be  tenant  in  common  with  the 
other  partner  of  the  partnership  property.sub- 
ject  to  the  claims  of  the  creditors  of  the  part- 
nership? The  sheriff  or  other  officer,  in 
making  a  levy  and  taking  the  property  to  a 
place  of  safe  deposit,  is  surely  not  a  trespass- 
er; and  that  is  all  which  it  is  necessary  to  de- 
cide in  this  case.  The  action  of  replevin  does 
not  lie  in  such  a  case. 

This  is  a  case  in  which  a  judgment  of  retor- 
nohabendo  would  be  peculiarly  proper,for  it  is 
by  no  means  certain  that  anything  will  be  re- 
alized by  the  creditor;  on  the  contrary,  it  is 
quite  probable  that  the  partnership  effects 
are  insufficient  to  pay  the  partnership  debts. 
The  statute  provides  that  whenever  the  de- 
fendant shall  be  entitled  to  a  return,  except 
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in  cases  of  distress  for  rent,  instead  of  tak- 
ing judgment  for  such  return,  he  may  take 
judgment  for  the  value  of  the  property  replev- 
ied. 2  R.  S.,  531,  sec.  55.  In  this  case  a  ver- 
dict was  taken  for  the  amount  of  the  executions 
in  favor  of  Carter.  As  no  objection  was  made 
at  the  circuit  to  this  mode  of  assessing  the 
defendants'  damages,  we  may  presume  that 
the  amount  of  the  executions  is  less  than  the 
value  of  the  property  replevied.  I  can  per- 
ceive no  irregularity  in  this  course.  It  is  fair 
so  to  construe  the  statute  as  to  give  the  full 
value  of  the  property  replevied,  when  the  de- 
fendants' demand  equals  or  exceeds  such  value, 
and  in  such  cases  only.  Had  the  value  of 
the  property  replevied  in  this  case  been  $500, 
a  balance  would  remain  in  the  hands  of  the 
defendant,  which,  unless  claimed  *by  [*135 
other  creditors,  would  belong  to  the  plaintiffs, 
and  which  they  might  recover  by  an  action 
if  payment  was  refused.  To  prevent  circuity 
of  action,  if  for  no  other  reason,  it  is  proper 
that  the  defendant  take  judgment  for  no  more 
than  the  amount  of  his  demand.  From  this 
view  of  the  case,  a  new  trial  must  be  denied; 
though  it  must  depend  upon  circumstances  not 
now  before  the  court,  whether  the  defendants 
can  be  permitted  to  retain  the  amount  of  their 
verdict.  If  the  property  itself  had  been  re- 
turned;, it  would  have  been  liable  in  the  hands 
of  the  defendants  to  the  claims  of  the  credit- 
ors of  Byrne  and  Fletcher  for  partnership 
debts;  and  as  the  money  is  substituted  for  the 
property,  it. is  subject  to  the  claims  of  the  same 
creditors,  who  no  doubt  will  ask  for  a  stay  of 
proceedings,  or  file  their  bill  in  equity,  pre- 
senting their  claims. 
New  trial  denied. 

Execution  against  one  partner  levied  on  partnership 
property— Remedy  of  co-partners.  Distinguished— 

Appiled-^43  N.  Y.,  137. 

Cited  in— 24  Wend.,  394;  29  Am.  Dec.,  654,  659  (8  N. 
H.,  238);  37  Am.  Rep.,  239  (25  Kan.,  166). 

Sale  of  partnership  property  under  execution 
against  one  partner—  What  title  passes.  Cited  in— 49 
N.  Y.,  543;  2  Barb.,  637;  8  Abb.  Pr.,  121, 122;  51Ind.,  3- 

Also  cited  in— 1  Abb.  N.  S.,  308. 


SAYRE  «.  JEWETT. 

Slander — Pleading— Defective   Counts— Amend- 
ment— Costs. 

In  slander,  the  omission  of  the  averment  that  the 
slanderous  words  were  spoken  of  and  concerning 
the  plaintiff,  is  fatal  to  a  count,  even  after  verdict, 
although  there  be  an  innuendo  that  the  defendant 
meant  the  plaintiff,  when  he  said  he  is  a  thief. 

Where,  however,  there  is  one  good  count  in  the 
declaration  besides  such  defective  count,  and  the 
judge  before  whom  the  cause  is  tried  certifies  "that 
all  the  evidence  given  would  properly  apply  to  the 
good  count,  as  well  as  to  the  other,"  the  verdict 
will  be  allowed  to  be  amended  by  applying  it  to  the 
good  count,  on  payment  of  the  costs  of  a  motion 
in  arrest. 

Citations— Cro.  Jac.,  126 ;  2  Str.,  934 ;  1  Saund.,  242, 
7i.  3 ;  2  Chit.  PI.,  263,  n.;  7  Johns.,  359 ;  1  Cai.,  392 ;  15 
Johns.,  318 ;  1  Johns.,  505. 

MOTION  in  arrest.  The  action  was  slander; 
the  declaration  contained  three  counts, 
and  the  plaintiff  had  a  general  verdict  for  $100. 
In  the  first  count  the  words  were  charged  to 
have  been  spoken  to  the  plaintiff,  as  thus: 
"you  are  a  thief,"  etc.,  of  which  there  was  no 
proof.  In  the  second  count  it  was  alleged 
that  in  a  certain  other  discourse  which  the  de- 
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fendant  had  in  the  presence  of  divers  citizens, 
the  defendant  falsely  and  maliciously  spoke 
and  published,  of  and  concerning  the  plaintiff, 
these  other  false  and  defamatory  words,  "he 
is  a  thief,"  etc.  In  the  third  count,  it  was  al- 
leged that  in  a  certain  other  discourse,  the  de- 
13(5*]  fendant  contriving  and  intending  *as 
aforesaid,  spoke  and  published  these  other  de- 
famatory words:  "he  is  a  thief,"  etc.,  without 
averring  that  the  discourse  was  of  and  con- 
cerning the  plaintiff,  or  that  the  defamatory 
words  were  spoken  of  and  concerning  the 
plaintiff.  The  two  last  counts  were  supported 
by  proof.  The  defendant  moved  in  arrest  of 
judgment,  for  the  defect  of  the  third  count. 
The  plaintiff  asked  leave  to  amend  the  verdict 
by  applying  it  to  the  second  count,  on  a  cer- 
tificate of  the  circuit  judge  that  all  the  evi- 
dence given  on  the  trial  would  properly  apply 
as  well  to  the  second  as  to  the  third  count  of 
the  declaration. 

By  the  Court,  Nelson,  J.  The  third  count 
is  bad,  and  the  better  opinion  appears  to  be, 
that  the  defect  in  it  is  not  cured  by  the  verdict, 
and  that  the  defendant  in  a  case  like  this,  is  en-, 
titled  to  have  the  judgment  arrested.  Cro.  Jac., 
126;  2  Str.,  934;  1  Saund.,  242,  n.  3;  2  Chit. 
PL,  263,  n.;  7  Johns.,  359.  But  there  can  be 
no  objection  on  the  judge's  certificate  to 
amend  the  verdict  so  as  to  apply  it  to  the  sec- 
ond count,  which  is  unexceptionable.  Ac- 
cording to  the  certificate,  the  evidence  applied 
as  well  to  the  second  as  to  the  third  count,  and 
in  such  cases  it  is  the  settled  practice  of  this 
court  to  permit  the  amendment  on  payment  of 
the  costs  of  the  motion  in  arrest.  Turnpike 
Co.  v.  Jenkins,  1  Cai.,  392;  15  Johns.,  318;  1 
Id.,  505. i 

Followed— 40  Super.,  275. 

Cited  in— 15  Wend.,  329;  SDenio,  354;  13  Barb.,  163; 
7  How.  Pr.,  23 ;  3  Abb.  Pr.,  429  ;  9  Bos.  593  ;  7  Wall, 
570. 

1. — It  will  be  observed  that  as  long1  since  as  1803, 
when  the  case  of  the  Turnpike  Co.  v.  Jenkins, 
above  referred  to,  was  decided,  this  court  not  only 
concurred  with  Ld.  Mansfield,  in  condemning1  the 
ancient  rule  upon  this  subject,  as  when  he  said  in 
Grant  v.  Astle,  Doug.,  729:  "I  have  exceedingly  la- 
mented that  ever  so  inconvenient  and  ill-founded  a 
rule  should  have  been  established,  as  that  where 
there  are  several  counts,  entire  damages,  and  one 
count  is  bad  and  the  other  not,  this  shall  be  fatal:" 
but  abrogated  it,  by  allowing  an  amendment  of  the 
verdict,  where  the  judge  before  whom  the  cause  was 
tried  certified  that  "all  the  evidence  given  would 
properly  apply  to  the  good  count  as  well  as  to  the 
others."  In  respect  to  allowing  an  amendment  of 
the  verdict  in  a  case  like  this,  this  court,  therefore, 
differs  from  the  K,  B.  in  England,  for  the  rule  there 
is,  that  if  there  is  any  evidence  which  applies  to  the 
bad  count,  the  posted  cannot  be  amended,  because, 
as  Buller,  J.,  said  in  Eddowes  v.  Hopkins,  Doug.,  377, 
"It  would  be  impossible  for  the  judge  to  say  on 
which  of  the  counts  the  jury  had  assessed  the  dama- 
ges, or  how  they  had  apportioned  them;"  and  per 
Lawrence,  j:,  in  Holt  v.  Scholefield,  6  T.  R.,  695,  "the 
plaintiff  ought  not  to  be  at  liberty  to  amend  by  the 
judge's  notes  in  this  case,  because  the  evidence  ap- 
plied as  well  to  the  bad  as  to  the  good  counts." 


137*]  *WARD  «.  KILTS  &  VAN  SLYKE. 

Dower — Admeasurement  of— Practice — Notice — 
Statute  of  Limitations. 

In  proceedings  before  a  surrogate  by  a  widow  to 
obtain  admeasurement  of  dower,  it  is  necessary  to 
give  notice  of  such  proceedings  only  to  the  tenant 
of  the  freehold ;  tenants  for  years  are  not  entitled 
to  notice. 
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After  admeasurement  of  dower,  the  widow  may 
sue  for  the  recovery  of  the  specific  portion  assigned 
to  her;  and  is  not  bound  to  ask  for  an  undivided 
third  of  the  premises  whereof  her  husband  died 
seised. 

The  Statute  of  Limitations  barring  dower,  is  pro- 
spective, and  not  retrospective. 

Citations— 2  R.  S.  488 ;  491  sec.  17  ;  9  Wend.,  307,  310: 
8  Wend.,  661. 

THIS  was  an  action  of  ejectment  for  dower, 
tried  at  the  Herkimer  Circuit  in  Mar.,  1832, 
before  the  Hon.  Nathan  Williams,  then  one  of 
the  CircuilJudges. 

The  plaintiff  was  the  widow  of  Charles 
Ward,  who,  1809  or  1810,  died  seised  of  a  farm 
in  Herkimer  Co.,  which  after  his  death  was 
sold  under  a  judgment  against  his  heirs,  and 
purchased  by  Caleb  T.  Ward.  In  Apr.,  1831, 
the  plaintiff  applied  to  the  surrogate  of  Her- 
kimer for  an  admeasurement  of  her  dower,  of 
which  application  due  notice  was  given  to 
Caleb  T.  Ward,  and  in  July,  1831,  a  report  of 
Commissioners  appointed  to  make  admeasure- 
ment, was  confirmed  by  the  surrogate,  and  a 
certain  portion  of  the  farm  assigned  to  the 
plaintiff  as  her  dower.  Aug.  22,  1831,  this  ac- 
tion was  commenced,  the  plaintiff  claiming  to 
recover  the  premises  assigned  to  her  as  dower; 
and  not  an  undivided  third  part  of  the  farm 
whereof  her  husband  died  seised.  At  the  time 
of  the  commencement  of  the  suit,  the  defend- 
ants were  in  possession  of  the  premises  as  the 
tenants  of  Caleb  T.  Ward,  for  the  term  of  one 
year,  having  entered  in  Feb.,  1831.  The  plaint- 
iff having  rested,  the  defendants  moved  for  a 
nonsuit,  on  the  grounds:  1.  That  the  defend- 
ants not  being  parties  to  the  proceedings  be- 
fore the  surrogate,  could  not  be  affected  by 
them  ;  2.  That  not  being  such  parties,  the 
plaintiff  should  have  declared  for  an  undivided 
third  of  the  farm,  and  not  for  the  specific  por- 
tion assigned  to  her;  and  3.  That  not  having 
demanded  her  dower  within  20  years  after  the 
death  of  husband, the  plaintiff  was  barred  from 
maintaining  her  action.  '  The  motion  for  a 
nonsuit  was  denied,  and  the  jury  found  a  ver- 
dict *for  the  plaintiff,  for  the  premises  [*138 
claimed  in  the  declaration,  subject  to  a  case 
to  be  made.  The  defendants  moved  to  set  aside 
the  verdict. 

Mr.  C.  P.  Kirkland,  for  the  defendants. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  I  will  con- 
sider the  questions  raised  at  the  circuit  in  the 
order  there  presented.  1.  Should  the  defend- 
ants have  had  notice  of  the  proceedings  before 
the  surrogate?  The  statute  directs,  2  R.  S., 
488,  that  the  widow  whose  dower  shall  not 
have  been  assigned  to  her  within  40  days  after 
the  decease  of  her  husband,  may  apply  by  pe- 
tition for  the  admeasurement  of  her  dower;  a 
copy  of  the  petition,  with  notice  of  the  time 
and  place  when  and  where  it  will  be  presented, 
shall  be  served  at  least  20  days  previous  to  its 
presentation,  upon  the  heirs  of  her  husband; 
or  if  they  are  not  the  owners,  then  upon  the 
owners  of  such  lands  claiming.a  freehold  es- 
tate therein — not  upon  a  tenant  for  years,  or 
as  in  this  case,  a  tenant  for  a  single  year.  But 
it  may  be  said  that  by  the  17th  section,  p.  491, 
the  admeasurement  is  conclusive  as  to  its  loca- 
tion and  extent  on  the  parties  who  applied  for 
it,  and  on  all  parties  to  whom  notice  shall  have 
been  given  as  before  directed,  and  upon  those 
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•only.  This  section  speaks  of  the  notice  before 
directed, and  that  notice  is  necessary  only  upon 
the  owner's  claiming  the  freehold;  it  follows 
that  notice  upon  the  owner  of  the  freehold,  is 
notice  to  all  holding  under  such  owner.  There 
is  a  good  reason  why  the  owner  should  have 
notice  because  the  widow  claims  to  take  one 
third  of  his  farm;  and  he  is  interested  in  pro- 
tecting his  property  and  taking  care  that  she 
•does  not  receive  a  greater  proportion  than  she 
is  entitled  to,  and  that  it  shall  be  assigned 
where  it  shall  best  accommodate  the  parties 
during  the  continuance  of  a  freehold  estate. 
But  if  the  owners  are  agreed  where  the  ad- 
measurement shall  be  made,  the  mere  cropper 
or  tenant  for  one  or  more  years  ought  not  to 
interfere,  and  procure  a  different  arrangement 
for  his  benefit.  The  statute  does  not  recog- 
nize any  third  party,  or  subordinate  interest. 
139*J*The  widow  and  the  owners  of  the  free- 
hold are  the  only  parties  to  the  admeasure- 
ment. If  the  tenants  of  the  owners  are  in- 
•cotntnoded  by  the  admeasurement,  they  must 
seek  their  remedy  against  their  landlords.  It 
is  clear  they  are  not  considered  parties  having 
a  right  to  be  heard  upon  the  location  of  the 
widow's  dower. 

2.  The  preceding  observations  furnish  an 
answer  also  to  the  objection  to  the  declaration. 
The  action  is  brought  after  admeasurement, 
and  in  such  cases  the  declaration  is  the  same 
as  in   the  ordinary  action   of  ejectment.     9 
Wend.,  307,  310. 

3.  As  to  the  right  of  dower  being  barred  by 
lapse  of  time,  that  point  has  been  settled  in 
•Say re  v.  Wisner,  8  Wend.,  661,  which  decides 
the  Revised  Statutes  creating  the  limitation  to 
be  prospective  and,  therefore,  not  applicable 
here. 

New  trial  denied. 

Cited  in-2  Edw.  Ch.,  580 ;  32  Barb.,  430 ;  39  Barb., 


LEWIS  e.  SPENCER. 

•Suit  on  Bond — Damages  Less  than  $50 —  Where 
to  be  Brought — Costs. 

Although  the  obligee  of  a  bond,  the  penalty  of 
which  exceeds  $50,  may  bring:  an  action  of  covenant 
in  a  justice's  court,  to  enforce  the  condition,  where 
the  sums  specified  in  the  condition,  or  the  damages 
•claimed  for  breach  thereof  do  not  exceed  $50,  still 
he  is  not  bound  to  do  so ;  but  may  bring  an  action 
of  debt  on  the  penalty  in  a  court  of  record,  and  re- 
oover  costs. 

The  dictum  in  Bates  v.  Loomis,  5  Wend.,  133,  that 
the  payment  of  a  part  of  the  sum  specified  in  the 
condition  of  such  a  bond  would  destroy  the  plaint- 
iff's right  to  costs,  questioned. 

Citations— 10  Wend.,  525 ;  2  B.  S.,  225,  sees.  2, 3 ;  353, 
sees.  12, 13 ;  355,  sec.  21 ;  378,  sec.  1 :  1  Chit.  PL,  110 ;  6 
Vin.  Abr.  Cov.,  B,  PL,  10 ;  1  W.  BL,  395 ;  5  Wend., 
133,  191,  424 ;  9  Wend.,  235,  238,  652 :  1  Co.  Litt.,  292  b, 
3d  Vol.,  272  (n.,  w,),  430 :  1  Chit.  113 ;  Cro.  Car.,  241 ;  1 
H.,  Bl.  547 :  13  Johns.,  345 :  2  Cow.,  412 ;  5  Cow.,  424 : 
6  Cow,,  57 ;  9  Cow..  652 ;  6  Wend.,  57 ;  2  CaL,  107. 

ERROR  from  the  Madison  C.  P.  Spencer 
sued  Lewis  upon  a  bond  in  the  penal  sum  of 
$60,  conditioned  that  Lewis  should  pay  Spen- 
•cer  such  taxable  costs  as  one  Gardner  should 
recover  against  one  Denny,  in  a  suit  depend- 
ing in  the  Madison  C.  P.,  in  case  judgment  for 
•costs  should  be  rendered  in  such  suit  in  favor 
of  Gardner.  The  plaintiff  averred  that  in  Oct. , 
WEND.  12.  N.  Y.  R.,  12. 


1830,  judgment  for  costs  to  the  amount    of 
$42.75  was  rendered  in  favor  of  Gardner  against 
Denny.      Lewis  suffered  a  default,  and  the 
damages  of  the  plaintiff  were  assessed  on  a 
writ  of  inquiry  at  $45. 74.  The  plaintiff.in  Oct. , 

1831,  took  judgment  for  the  penalty  of  his 
bond,  and  *$29.44,  costs  of  increase.     [*14O 
The  defendant  sued  out  a  writ  of  error. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error, 
insisted,  that  as  the  Legislature  had  authorized 
a  suit  in  a  case  like  this  to  be  brought  in  a  jus- 
tice's court,  2  R.  S.,  225,  sec.  3,  it  was  manifest- 
ly their  intention  that  defendants  in  such  cases 
should  not  be  subjected  to  the  costs  of  courts 
of  record, and  that.therefore.the  statute  should 
receive  such  a  construction  as  to  make  it  com- 
pulsory on  plaintiffs  to  bring  their  suits  in  such 
cases  in  justice's  courts,  or  if  brought  in  courts 
of  record,  that  they  should  not  recover  costs. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Nelson,  J.  It  was  decided  in 
Boomer  v.  Laine,  10  Wend.,  525,  that  a  justice 
had  jurisdiction  in  an  action  of  covenant  upon 
the  condition  of  a  bond,  the  penalty  of  which 
exceeded  $50,  where  the  damages  claimed  did 
not  exceed  that  sum.  and  that  it  was  not  lim- 
ited to  a  bond,  where  the  condition  was  for  the 
payment  of  money  only.  The  ground  of  this 
decision  was,  that  by  the  2  R.  S.,  225,  sec.  2, 
jurisdiction  is  expressly  given  to  the  justice.in 
all  actions  of  covenant,  in  which  the  damages 
claimed  do  not  exceed  $50,  and  that  at  com- 
mon law  this  action  was  well  brought,  upon 
the  condition  of  the  bond;  of  the  correctness 
of  this  position  I  think  there  can  be  no  doubt. 
1  Chit.  PI.,  110;  6  Vin.  Abr.  Cov.,  B,  pi.  10; 
1  W.  Bl.,  395;  5  Wend.,  191;  9  Id.,  235,  236. 

The  2  R.  S.,  225,  sec.  3,  gives  also  in  express 
terms  an  action  of  covenant  on  the  condition 
of  a  bond  for  the  payment  of  several  sums  of 
money,  not  exceeding  $50.  The  same  section 
provides  also  that  a  recovery  for  one  install- 
ment shall  not  bar  a  subsequent  suit  for  anoth- 
er. There  is  nothing  new  in  this  section,  if  we 
are  correct  in  the  position  that  covenant  will 
lie  upon  the  condition  of  the  bond  at  common 
law.  Co  Litt.,  292  b,  3d  vol.,  430,  Thomas' 
ed.  ;  Id.,  272  n.  w;  1  Chit.,  113  ;  Cro.  Car., 
241  ;  1  H.  Bl.,  547.  Since  the  Statutes  of  4 
and  5  Ann,  and  8  and  9  Wm.,  which  we  have 
adopted,  2  R.  S.,  *353,  sees.  12,  13;  [*141 
378,  sec.  1  and  onward,  the  condition  of  the 
bond  contains  the  actual  liability  or  debt  due  ; 
and  there  is  in  it  an  implied  if  not  express  cov- 
enant or  agreement,  to  perform  or  pay,  as  the 
case  may  be.  The  condition  of  the  bond  in 
question  was  for  the  payment  of  a  sum  of 
money  less  than  $50  and,  therefore,  came  di- 
rectly within  the  3d  section,  which  gives  the 
action  of  covenant  upon  the  condition.  Still, 
according  to  the  above  view,  this  makes  no  dif- 
ference in  this  case.  The  plaintiff  in  the  C. 
P.  was  entitled  to  full  costs.  It  has  long  been 
settled  that  the  judgment  recovered  is  the  test 
to  determine  the  right  to  costs;  and  there  is  no 
doubt,  in  an  action  of  debt,  upon  a  bond  with 
a  penalty,  conditioned  to  pay  money  or  per- 
form covenants,  the  judgment  must  be  for  the 
penalty,  except  in  the  single  case  of  a  set  off. 
13  Johns.,  345;  2  Cow.,  412 ;  5  Id.,  424  ;  bid., 
57  ;  9  Id.,  652  ;  and  Bate.i  v.  Loomis,  5  Wend., 
133.  There  is  a  slight  inaccuracy  in  the  last 
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case  that  should  be  corrected.  Mr.  J.  Marcy, 
after  saying  that  the  plaintiff  would  be  entitled 
to  costs,  in  a  judgment  by  default,  or  on  ver- 
dict, if  the  defendant  had  failed  to  show  pay- 
ment, adds,  '"had  they  (the  defendants)  proved 
payment  of  ever  so  inconsiderable  a  sum,  the 
plaintiff  would  not  have  been  entitled  to  costs, 
but  would  have  been  liable  to  pay  costs,  for  in 
such  case  the  amount  actually  due  is  the  test 
by  which  the  right  to  costs  is  determined.  " 
The  learned  judge  no  doubt  had  in  his  mind, 
at  the  time,  the  case  of  a  set-off,  2  R.  S.,  355, 
sec.  21,  which  provides  that  the  plaintiff  shall 
have  judgment  only  for  the  balance  due,  and 
which  has  been  construed  in  the  case  of  an  action 
of  debt  upon  a  bond,  to  confine  the  judgment 
to  that  sum,  excluding  the  penalty.  See  the 
above  cases,  and  Van  Antwerp  v.  Ingersott,  2 
Cai.,  107. 

There  being  nothing  in  the  Revised  Statutes 
preventing  the  action  of  debt  upon  a  bond,  or 
varying  the  form  of  the  judgment,  except  in 
the  single  case  of  set-off,  nor  changing  the  set- 
tled rule  that  the  judgment  is  the  test  by  which 
the  right  to  costs  is  determined,  it  seems  nec- 
essarily to  follow  that  the  plaintiff  was  entitled 
to  costs  in  this  case.  The  revisers  reported  two 
sections  providing,  that  in  case  of  a  bond,  or 
other  instrument,  containing  a  penalty  coudi- 
142*]  tioned  for  the  payment  of  *money,  or 
performance  of  covenants,  in  the  one  case  the 
money  actually  due,  and  in  the  other  the  dam- 
ages assessed,  should  be  the  test  to  determine 
the  right  to  costs  ;  but  they  were  not  adopted 
by  the  Legislature,  and  the  law,  therefore,  re- 
mains as  it  was  previous  to  the  revision. 

Judgment  affirmed. 

Distinguished— 18  Wend.,  561. 
Cited  in-8  Abb.  N.  S.,  21. 


BRISTOL  v.  DANN  ET  AL. 

Admissions  of  Payee  of  Note  do  not  Affect  Subse- 
quent Holder  —  Advances  of  Attorney  to  Client 
—  Statute. 

The  admissions  of  the  payee  of  a  note  while  own- 
er thereof,  can  not  be  given  in  evidence  in  an  action 
against  the  maker  by  a  subsequent  holder. 

Advances  by  an  attorney  to  his  client  from  mo- 
tives of  humanity,  long  after  the  commencement 
of  the  suit,  are  not  a  violation  of  the  statute  prohib- 
iting advances  in  consideration  of  a  security  for  the 
payment  of  money  being  left  with  an  attorney  for 
collection. 

Citations—  8  Wend.,  443,  490;  2  R.  S.,  288,  sees.  71,  72. 


was  an  action  of  assumpsit,  tried  at  the 
-L  Herkimer  Circuit  in  Mar.,  1832,  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Circuit 
Judges. 

The  action  was  on  a  promissory  note  for 
$350,  dated  July  13,  1827,  payable  to  Samuel 
Rogers  or  bearer,  12  months  afterdate.  It  had 
the  names  of  "  H.  Hamilton,  "  and  of  a  mer- 
cantile firm,  viz.:  "  Sprague,  Dann  &  McKin- 
ster  "  subscribed  to  it  as  the  makers  thereof. 
The  name  of  the  firm  was  subscribed  by  David 
Sprague,  one  of  the  partners.  On  the  back  of 
the  note  was  an  indorsement  in  these  words  : 
"  I  guarantee  the  within  note,  "  signed  by  the 
payee.  It  was  proved,  on  the  part  of  the  de- 
fendants, that  July  12,  1827,  the  partnership 
of  "Sprague,  Dann  &  McKinster"  was  dis- 
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solved,  and  that  Dann  sold  out  his  interest  in 
the  concern  to  Sprague;  and  that  July  13,  Rog- 
ers, the  payee  of  the  note,  entered  into  a  con- 
tract with  Sprague  and  McKinster  to  work  for 
them,  in  their  paper  manufactory,  a  business 
which  had  been  carried  on  by  the  former  part- 
nership. The  defendants  also  offered  to  prove 
admissions  by  Rogers,  that  when  he  took  the 
note  he  knew  that  Dann  had  withdrawn  from 
the  firm  ;  which  evidence  was  objected  to  and 
excluded  by  the  judge,  unless  followed  up  by 
proof  that  such  admissions  were  made  whilst 
Rogers  was  the  holder  of  *the  note.  [*143 
To  which  decision  the  defendants  excepted. 
The  attorney  for  the  plaintiff  proved  the  signa- 
ture of  Sprague  to  the  note,  and  testified  that 
since  a  former  trial  of  this  cause,  which  took 
place  in  Sep.,  1830,  he  had  made  advances  to 
the  amount  of  $30  or  $40  to  the  plaintiff,  to  aid 
him  to  support  his  family,  and  to  prevent  his 
being  taken  to  jail  on  small  executions  ;  and 
had  received  a  writing  from  the  plaintiff  au- 
thorizing him  to  retain  such  advances  and  the 
costs  of  the  suit,  and  had  given  notice  of  the 
same  to  the  defendants.  The  defendants'  coun- 
sel insisted  that  such  advances  were  a  viola- 
tion of  the  statute  prohibiting  advances  by  at- 
torneys on  notes  left  with  them  for  collection, 
and  deprived  the  plaintiff  of  the  right  to  recov- 
er. The  judge  ruled  that  the  case  was  not 
within  the  statute,  and  the  defendants  again 
excepted.  The  jury  found  for  the  plaintiff, 
and  the  defendants  now  move  for  a  new  trial. 

Mr.  A.  Loomis,  for  the  defendants. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Rogers  was 
the  payee  of  the  note ;  had  passed  it  to  the 
plaintiff  for  a  valuable  consideration,  and  had 
guarantied  the  payment  of  it.  He  was  a  com- 
petent witness  for  the  defendants,  but  not  for 
the  plaintiff.  He  was  interested  in  the,event 
of  the  suit.  If  the  plaintiff  succeeded,  and 
collected  the  money,  he  was  discharged  from 
his  guaranty.  If  the  defendants  succeeded,  he 
was  liable  upon  his  guaranty.  His  interest  was 
against  the  defendants  and,  therefore,  he  was 
a  competent  witness  for  them,  and  the  plaint- 
iff could  not  object  to  him.  The  rule  seems  to 
be  settled,  that  a  party  who  can  call  a  witness, 
shall  not  be  permitted  to  prove  his  declarations. 
A  former  owner  of  real  estate,  through  whom 
the  title  has  passed,  is  said  to  be  an  exception; 
his  admissions  against  the  title  while  he  was 
in  possession  may  be  shown.  That  rule  the 
judge  at  the  circuit  applied  to  this  case,  by  per- 
mitting the  defendants  to  give  evidence  of  Rog- 
ers' admissions  while  he  owned  or  possessed 
the  *note.  This  was  going  further  in  [*144 
favor  of  the  defendants  than  they  had  a  right 
to  ask.  In  Whitaker  v.  Brown,  8  Wend.,  490, 
where  the  suit  was  brought  by  the  bearer  of  a 
promissory  note,  the  admissions  of  the  payee 
while  owner  of  the  note  were  excluded.  Sev- 
eral cases  are  there  cited  to  sustain  that  decis- 
ion. If,  therefore,  there  was  any  error  at  the 
circuit,  it  was  in  favor  of  the  defendants,  and 
they  cannot  complain  of  it. 

The  second  point  excepted  to  is  equally  un- 
tenable. There  is  no  pretense  that  the  advance 
was  made  with  the  intent,  and  for  the  purpose 
of  bringing  this  suit,  for  the  advance  was  made 
long  after  suit  brought,  and  subsequent  to  a 
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former  trial.  Nor  was  it  made  in  consideration 
of  the  note  having  been  placed  in  the  hands  of 
the  attorney  for  collection,  2  R.  S.,  288,  sees. 
71,  72  ;  and  without  such  intent,  under  the 
present  statute,  the  demand  is  not  affected ;  nor 
is  the  attorney  punishable.  The  testimony 
shows  that  the  advance  was  made  from  motives 
of  humanity  and  benevolence. 

There  are  other  points  raised  by  the  defend- 
ants' counsel,  but  as  no  exception  was  taken 
upon  the  trial,  it  would  not  be  proper  to  dis- 
cuss them.  I  will  only  remark,  that  this  case 
is  not  the  same  presented  on  a  former  occasion. 
8  Wend. ,  448.  Nor  does  it  depend  upon  the 
same  principles.  Although  the  partership  had 
been  dissolved  the  day  before  the  note  was 
given,  yet  notice  of  the  fact  had  not  been  giv- 
en ;  nor  does  it  appear  in  this  case  that  Rogers 
knew  it. 

New  trial  denied. 


Cited   in-1  Hill,  613 ;  7  Hill, 
How.  Pr.,  421 ;  5  Leg.  Obs.,  337.- 


I;  9  Barb.,  301;  8 


145*]      *BARHYDT  v.  VALK. 

Renewal  of  Justice's  Execution  must  be  Signed — 
Arrest —  Trespass — Remedies. 

The  renewal  of  a  justice's  execution  must  be  signed 
by  the  justice,  or  the  constable  who  executes  the 
process  is  a  trespasser  ;  though  it  be  shown  that  the 
renewal  is  in  the  handwriting  of  the  justice,  and  that 
he  made  an  entry  of  the  fact  in  his  docket,  the  offi- 
cer  will  not  be  protected. 

It  is  the  duty  of  a  constable  to  search  for  property 
to  satisfy  an  execution,  before  he  takes  the  body  of 
the  defendant ;  but  in  an  action  against  him  for  an 
illegal  arrest,  the  onus  •probandi  lies  on  the  plaintiff, 
who  must  show  that  he  had  property  clearly  subject 
to  the  execution,  and  that  the  constable  had  due 
notice  thereof — without  such  proof  the  law  will  pre- 
sume that  the  officer  did  his  duty. 

It  seems  that  in  a  flagrant  case  of  an  illegal  arrest 
under  such  an  execution,  trespass  would  lie ;  but 
ordinarily  the  remedy  is  by  action  on  the  case. 

Citattons-2  R.  S.,  251,  sec.  145 ;  Lawsi,iof41824,  286, 
sec.  14 ;  6  Wend.,  663 ;  5  Wend..  175. 

TERROR  from  the  Schenectady  C.  P.  Bar- 
J-J  hydt  sued  Valk  for  false  imprisonment,  in 
arresting  him  on  a  justice's  execution,  and 
committing  him  to  the  jail  of  the  County  of 
Schenectady.  Barhydt  proved  that  at  the  time 
of  his  arrest  on  the  execution  (which  was  in 
the  ordinary  form  of  process  of  that  nature,  is- 
sued from  a  justice's  court;  i.  e.,  commanding 
the  constable  to  cause  the  amount  of  the  judg- 
ment to  be  made  of  the  goods  and  chattels 
of  the  defendant,  and  for  want  of  goods  and 
chattels  whereon  to  levy,  to  take  the  body  of 
the  defendant  and  convey  him  to  jail,  etc.)  he 
was,  and  for  a  long  time  previous,  had  been 
possessed  of  personal  property  of  value  more 
than  sufficient  to  satisfy  the  execution.  The 
defendant  produced  the  execution  by  virtue  of 
which  the  arrest  was  made  ;  it  was  for  $8.16, 
and  bore  date  July  27,  1829. .  It  was  renewed 
by  the  justice  Sep.  9,  1829,  and  again  Jan.  15, 
1830,  but  the  last  renewal  was  not  signed  by 
the  justice,  although  it  was  admitted  by  the 
plaintiff  that  it  was  in  the  handwriting  of  the 
justice,  and  thatat  the  time  of  the  last  renewal 
he  had  made  an  entry  of  the  same  in  his  dock- 
et. The  plaintiff  was  arrested  Feb.  5  succeed- 


NOTE.— .Ministerial  officers — How  far  protected  by 
-process.  See  Warner  v.  Shed,  10  Johns.,  138,  note, 
Savacool  v.  Boughton,  5  Wend.,  170,  note. 
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ing  the  last  renewal.  The  plaintiff  objected 
that  the  execution  was  invalid,  because  the  last 
renewal  was  not  signed  by  the  justice;  but  the 
objection  was  overruled  by  the  court.  The 
plaintiff  having  rested  his  cause,  the  defendant 
*nioved  that  he  be  nonsuited,  insisting  [*146 
that  the  plaintiff  was  not  entitled  to  sustain  any 
action ;  but  if  he  might  maintain  an  action,  that 
he  should  have  brought  case,  and  not  trespass; 
whereupon  the  court  decided  that  unless  the 
plaintiff  proved  express  notice  to  the  defend- 
ant of  property  belonging  to  the  plaintiff, 
whereon  the  defendant  might  have  levied  in 
satisfaction  of  the  execution,  the  motion  must 
be  granted.  The  plaintiff  declining  to  give 
such  evidence,  the  nonsuit  was  entered.  The 
plaintiff  sued  out  a  writ  of  error. 

Mr.  J.  Brotherson,  for  plaintiff  in  error. 

Mr.  A.  C.  Paige,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  It  is,  no  doubt, 
the  duty  of  the  constable  to  search  for  property 
of  the  defendant  in  the  execution  out  of  which 
to  collect  the  debt,  before  committing  the  de- 
fendant to  jail,  and  we  do  not  say  but  that  there 
may  be  so  flagrant  a  departure  from  duty  in 
this  respect  as  to  sustain  the  action  of  trespass 
and  false  imprisonment,  where  a  committal 
takes  place  without  such  search,  and  when 
there  is  sufficient  property  to  satisfy  the  exe- 
cution; but  the  case  should  be  a  very  clear  and 
marked  one.to  induce  the  court  to  countenance 
this  remedy.  These  executions  combine  the 
common  law  writs  offi.fa.  and  ca.  sa.,  and  the 
officer  is  bound  to  execute  the  one  or  the  other 
within  30  or  90  days,  as  the  case  may  be,  at  his 
peril,  if  within  his  power.  To  prove  affirma- 
tively that  he  had  searched  for  property,  may 
oftentimes  be  impossible,  unless  he  takes  with 
him  a  witness,  which  cannot  be  required;  and 
we,  therefore,  perceive  no  objection  to  the  ap- 
plication of  the  general  presumption  that  the 
officer  had  done  his  duty  in  the  first  instance, 
and  to  throw  the  burden,  in  these  cases,  upon 
the  defendant,  to  show  that  he  had  property 
clearly  subject  to  the  execution,  and  that  he 
disclosed  the  fact  to  the  constable,  who,  not- 
withstanding, refused  to  take  it. 

The  Revised  Statutes  provide,  that  an  exe- 
cution not  satisfied  may,  from  time  to  time,  be 
renewed  by  the  justice  issuing  the  same,  "  by 
an  indorsement  thereon  to  that  effect,  signed 
by  him,  and  dated  when  the  same  shall  be 
made."  2  R.  S.,  251,  sec.  145.  Without  this 
provision  a  new  execution  must  necessarily 
*havebeen  issued,  and  I  do  not  see  how  [*147 
we  can  consider  the  old  process  revived  with- 
out a  substantial  compliance  with  the  terms  of 
the  statute.  The  former  Act,  Laws  of  1824,  p. 
286,  sec.1 14,  did  not  prescribe  the  form  of  such 
renewal,  and  it  was  decided,  6 -Wend.,  663, 
that  any  memorandum  of  the  justice  upon  the 
execution  indicating  an  intention  of  renewing 
the  same  was  sufficient,  without  his  signing 
his  name.  The  present  statute  prescribes  the 
form,  the  substantial  parts  of  which  cannot  be 
dispensed  with,  and  as  the  process  is  defective 
upon  the  face  of  it,  it  cannot  protect  the  officer 
within  any  of  the  cases  on  this  subject.  5 
Wend.,  175. 

Judgment  reversed. 

Distinguished-2  Hill,  332. 

Cited  in— 13  Wend.,  563 ;  21  Wend  ,  184 ;  6  Barb., 
366 ;  4  Leg.  Obs.,  386. 
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COGSWELL  v.  MEECH. 

Practice  —  Joinder  of  Actions  —  Venue  —  Nonsuit 
—  Non-attendance  of  Witness,  may  be  Proved  by 
Parol. 

Where  a  demand  for  damages  sustained  by  a  party 
in  consequence  of  the  non-attendance  of  a  witness 
at  the  trial  of  a  cause,  and  the  penalty  given  by 
statute  in  such  cases,  were  joined  in  the  same  ac- 
tion, and  the  judge  nonsuited  the  plaintiff,  for  the 
reason  that  the  venue  was  not  laid  in  the  proper 
county  as  to  the  action  for  the  penalty,  it  being  lo- 
cal by  statute  ;  the  court  refused  to  set  aside  the 
nonsuit,  although  the  action  as  to  the  damages  was 
transitory,  holding  that  the  plaintiff  ought  to  have 
made  his  election  at  the  trial,  to  abandon  his  count 
for  the  penalty. 

The  non-attendance  of  a  witness  duly  subpoenaed 
may  be  proved  by  parol  ;  it  is  not  necessary  to  pro- 
duce evidence  of  his  non-attendance  by  produc- 
tion of  the  records  of  the  court. 

Citations—  2  R.  S.,  400,  sec.  43;  480,  sec.  1;  482,  sees. 
8,  13. 


action  was  tried  at  the  Albany  Circuit, 
-L  before  the  Hon.  James  Vanderpoel,  one  of 
the  Circuit  Judges. 

In  the  first  count  of  the  declaration  the  plaint- 
iff states  that  a  suit,  commenced  against  him  in 
the  Monroe  C.  P.,  was  noticed  for  trial  at  the 
March  Term  1831  of  that  court,  and  that  pre- 
vious to  the  term,  Meech,  the  defendant,  was 
duly  subprenaed  to  attend  as  a  witness  on  the 
part  of  the.  plaintiff  in  this  cause.  He  then 
avers  that  Meech  did  not  attend  as  such  wit- 
ness, in  consequence  whereof  he  was  obliged 
to  expend  $50  in  obtaining  a  postponement  of 
the  trial.  By  means  whereof  and  by  force  of 
the  statute,  the  defendant  became  liable  to  pay 
148*]  the  said  sum  ;  and  *being  so  liable, 
promised  to  pay,  etc.  In  the  second  count  the 
plaintiff  alleges  that  the  defendant  is  indebted 
to  him  in  the  sum  of  $50,  according  to  the  pro- 
visions of  sec.  43,  art.  6,  tit.  3,  ch.  7,of  the  third 
part  of  the  Revised  Statutes,  2  R.  S.  ,  400;  and 
being  so  liable,  promised  to  pay,  etc.  The  defend- 
ant pleaded  non  assumpsit.  At  the  circuit  the 
plaintiff  produced  the  record  of  judgment  in 
the  suit  in  the  Monroe  C.  P.,  and  the  subpoena 
which  had  been  served  upon  the  defendant; 
due  service  of  which  was  admitted;  and  also 
proved  that  at  the  March  Term  of  the  C.  P. 
the  defendant  was  called,  and  did  not  appear, 
and  that  the  trial  of  the  cause  was  put  off  on 
the  usual  terms  of  payment  of  the  witnesses' 
fees.  The  defendant  moved  for  a  nonsuit,  on 
the  grounds:  1.  That  the  non-attendance  of 
the  defendant  as  a  witness  could  properly  be 
proved  only  by  the  records  of  the  C.  P.,  or  the 
minutes  of  the  clerk;  and  2.  That  the  venue 
was  local,  and  no  cause  of  action  arising  in  the 
County  of  Albany  had  been  shown.  The  judge 
nonsuited  the  plaintiff,  who  now  moves  for  a 
new  trial. 

Mr.  M.  T.  Reynolds.f  or  the  plaintiff.  The 
non-attendance  of  the  defendant  as  a  witness 
was  properly  proved  by  parol.  In  relation  to 
the  cause  of  action  set  forth  in  the  first  count 
of  the  declaration,  that  is,  the  claim  for  dam- 
ages, there  can  be  no  pretense  that  the  action 
was  local  ;  and  as  to  the  second  count  for  the 
penalty,  it  is  submitted  whether  it  is  within 
the  statute.  By  the  statute  every  action  for 
a  penalty  or  forfeiture  shall  be  brought  in  the 
county  where  the  act  was  done,  upon  which 
84 


the  penalty  or  forfeiture  attached.  2  R.  S. ,  482, 
sec.  8.  Here  no  act  was  done;  it  is  for  the 
omission  of  a  duty,  not  the  commission  of  an 
act,  that  the  suit  is  brought.  And  if  omissions 
are  within  the  statute,  then  for  aught  appear- 
ing in  this  case,  the  penalty  was  incurred  by 
the  omission  of  the  defendant  to  leave  his  resi- 
dence in  Albany,  and  proceeding  to  Monroe. 
The  law  recognizes  a  distinction  between  omis- 
sions of  duty  and  acts  done.  9  Wend.,  464. 
Mr.  A.  Taber,  for  the  defendant. 

*By  the  Court,   Savage,   Ch.  J.     [*149 

Whether  the  nonsuit  was  directed  upon  one  or 
both  of  the  grounds  taken  by  the  defendant's 
counsel,  is  not  stated.  It  is  proper,  therefore, 
to  express  an  opinion  upon  each. 

1.  The  non-attendance  of  the  witness  was 
properly  proved  by  parol  evidence.  The  exist- 
ence of  the  suit  was  shown  by  the  record;  but 
the  record  does  not  prove  anything  as  to  the 
attendance  of  witnesses.     It  is  not  the  duty  of 
the  clerk  to  enter  in  his  minutes  the  name  of 
every  person  called  by  the  crier  at  the  request 
of  a  party  whose  cause  is  about  to  be  brought 
on.  The  attendance  of  a  witness  is  a  fact  which 
may  be  proved  by  any  person  who  knows  the 
fact;  and  so  may  the  non-attendance.     There 
is  not  necessarily  any  record  or  memorandum 
made  by  any  officer  of  the  court  of  such  non- 
attendance  and,  therefore,  there  is  no  presump- 
tion of  higher  evidence. 

2.  As  to  the  venue.    The  section  of  the  stat- 
utes on  which  the  second  count  is  founded 
states,  that  for  every  failure  to  attend  as  a 
witness,  after  having  been  served  with  a  sub- 
poena, without  reasonable  excuse,  the  person 
so  failing  to  attend  shall  be  deemed  guilty  of  a 
contempt  of  court;  shall  be  responsible  to  the 
party  aggrieved  for  all  damages,  and  shall  for- 
feit to  such  party  the  sum  of  $50,  to  be  recov- 
ered in  a  separate  action,  or  in  the  same  action 
commenced  for  the  recovery  of  damages.     2 
R.  S.,  400,  sec.  43.  Every  action  for  a  penalty 
or  forfeiture  must  be  brought  in  the  county 
where  the  act  was  done,  upon  which  such  pen- 
alty or  forfeiture  attached.     2  R.  S.,  482,  sec. 
8.     Any  pecuniary  penalty  or  forfeiture  accru- 
ing to  the  party  aggrieved,  by  any  act  or  omis- 
sion of  another,  may  be  sued  for  and  recovered 
in  an  action  of  debt,  or  in  an  action  of  assump- 
sit.    2  R.  S.,  480,  sec.  1.    And  the  defendant 
may  plead  the  general  issue.  2  R.  S.,  482,  sec. 
13.     The  present  action  is  brought  as  well  for 
the  damages  of  the  party  aggrieved  as  for  the 
penalty.     An  action  for  damages  alone  is  tran- 
sitory, and  an  action  for  the  penalty  is  local. 
The  evidence  of  the  plaintiff  applied  equally  to 
both  counts.  It  was  not  for  the  court  to  instruct 
the  jury  to  separate  the  counts  and  apply  the 
evidence  to  one  only.  The  plaintiff  might  have 
done  it,   and  taken  a  verdict  upon  his  first 
count,  but  he  did  .not  think  proper  to  do  so.  I 
think,  therefore,  the  judge  *was  right  [*15O 
in  directing  a  nonsuit.     Had  the  cause  pro- 
ceeded, and  the  jury  given  a  general  verdict, 
it  would  have  applied  as  well  to  the  count 
which  is  local  as  to  that  which  is  transitory, 
and  must  have  been  set  aside  for  irregularity. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in-13  Wend.,  50;  15  Wend.,  186;  17  Wend., 
326  ;  6  Hill,  90. 
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PICKERT  v.  DEXTER. 

Practice  in  Justice  Court — Appearance  of  De- 
fendant after  Beginning  of  Suit — Should  be 
Allowed  to  Plead — Adjournment. 

Where,  upon  the  return  of  a  summons  in  a  jus- 
tice's court,  after  waiting  an  hour  and  twenty  min- 
utes, the  plaintiff  exhibited  his  declaration,  and  pro- 
ceeded to  the  proof  of  his  demand  by  examining 
two  witnesses ;  and  then  (an  hour  and  a  half  after 
the  time  specified  in  the  summons  for  appearance) 
the  defendant  appeared  and  asked  leave  to  plead, 
offering:  to  pay  all  costs,  and  the  justice  refused  to 
give  such  leave,  and  only  permitting  him  to  cross- 
examine  the  plaintiff's  witnesses,  it  was  held,  that 
the  justice  had  erred,  and  a  judgment  of  the  C.  P. 
reversing  the  justice's  judgment  was  affirmed  by 
this  court. 

It  seems  that  in  all  cases  it  would  be  proper  to  per- 
mit a  defendant  to  plead,  if  he  appears  on  the  return 
day  of  the  summons,  before  the  cause  is  adjourned, 
or  after  adjournment  if  the  plaintiff  is  still  present 
in  court ;  and  if  the  plaintiff  proceeds  to  a  hearing 
of  his  cause  on  the  return  day  of  the  summons,  the 
same  privilege  ought  to  be  granted,  if  the  defend- 
ant appears  before  the  plaintiff  has  closed  his  case. 

So,  also,  it  seems,  that  where  issue  has  been  joined, 
and  the  cause  adjourned  for  trial  to  a  particular 
day,  that  the  defendant  ought  to  be  permitted  to  en- 
ter upon  his  defense,  if  he  appears  by  the  time  that 
the  plaintiff  has  closed  his  proofs. 

But  it  seems  that  if  the  defendant  does  not  appear 
on  the  return  of  the  summons  and  join  issue,  and 
the  cause  is  adjourned  for  trial  to  a  future  day,  that 
he  is  not  entitled  on  the  adjourned  day  to  plead  and 
enter  upon  his  defense.  The  authority  of  the  cases 
of  Bowen  v.  Bell,  19  Johns.,  390,  and  Lowther  v. 
Crummie,  8  Cow.,  87,  questioned  under  the  Revised 
Statutes. 

Citations— 2  R.  8.,  246,  sees.  119 :  233,  sec.  46,  47 ;  15 
Johns.,  86 :  16  Johns.,  180 ;  19  Johns..  390 ;  20  Johns., 
309 ;  8  Cow.,  87 ;  1  Wend.,  147 ;  11  Johns.,  69 ;  12 
Johns.,  461;  10  Wend.,  411,422. 

ERROR  from  the  Herkimer  C.  P.  Pickert 
sued  Dexter  in  a  justice's  court  by  sum- 
mons, returnable  Apr.  9,  1831,  at  8  o'clock  A. 
M.  The  summons  was  returned  personally 
served,  and  at  the  time  of  its  return  the  plaint- 
iff appeared,  but  the  defendant  did  not  appear. 
Proceedings  were  suspended  until  20  minutes 
after  9  o'clock,  when  the  plaintiff  exhibited  his 
151*]  declaration  for  goods  sold,  *and  for 
work  done,  and  called  two  witnesses,  who  were 
sworn  and  examined  in  support  of  his  declara- 
tion. After  those  witnesses  were  examined,  it 
then  being  30  minutes  after  9  o'clock,  the  de- 
fendant appeared  and  asked  leave  to  plead  the 
general  issue  to  the  declaration,  and  offered  to 
pay  all  costs  in  the  suit.  The  plaintiff  objected, 
and  the  justice  overruled  the  application.  The 
defendant  then  offered  to  show  a  settlement  be- 
tween him  and  the  plaintiff,  and  to  prove  the 
same  by  the  witnesses  who  had  already  been 
examined.  The  plaintiff  still  objected,  and  the 
justice  ruled  that  the  defendant  might  cross- 
examine  the  plaintiff's  witnesses  in  mitigation 
of  damages,  but  no  further.  The  defendant 
then  produced  in  evidence  a  due-bill,  signed 
by  the  plaintiff,  in  these  words:  "Due  Levi 
Dexter  or  bearer  $6.72.  Nov.  26,  1830."  A 
third  witness  was  then  sworn  on  the  part  of  the 
plaintiff.  The  substance  of  the  testimony  on 
the  part  of  the  plaintiff  was  this:  a  book  of  ac- 
counts, which  was  proved  to  be  the  plaintiff's, 
was  produced,  and  it  was  shown  that  he  had 
no  clerk  and  made  his  own  entries,  and  that 
he  kept  correct  books.  In  the  book  was  an  ac- 
count against  the  defendant,  consisting  of  va- 
rious items  under  dates  of  Oct.  18,  and  Nov. 
17,  1830;  the  account  was  footed  at  £1  Os.  8d., 
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and  then  followed  a  charge  without  date,  in 
these  words:  "To  5  yds.  and  three  quarters  of 
broadcloth  at  $5 yer  yd."  One  of  the  witnesses 
proved  the  purchase  by  the  defendant  of  a 
quantity  of  broadcloth,  and  another  testified 
that  she  was  present  when  the  parties  made  a 
settlement,  and  that  to  the  best  of  her  recollec- 
tion the  defendant  had  the  cloth  after  the  set- 
tlement. The  justice  allowed  the  plaintiff  his 
charge  for  the  cloth,  and  deducting  therefrom 
the  amount  of  the  due-bill,  gave  judgment  for 
the  plaintiff  for  $21.83.  The  defendant  sued 
out  a  certiorari,  and  the  C.  P.  of  Herkirner  re- 
versed the  justice's  judgment;  whereupon  the 
plaintiff  sued  out  a  writ  of  error. 

Mr.  E.  S.  Capron,  for  the  plaintiff  in  error. 

Mr.  A.  Loomis,  for  the  defendant  in  error. 

*By  the  Court,  Nelson, ./.  In  the  en-  [*  1 52 

actments  of  the  Revised  Statutes  relative  to 
justices'  courts  it  is  provided,  that  at  the  time 
of  the  first  appearance  of  the  parties  before  the 
justice,  either  upon  the  return  of  process  or 
their  voluntary  appearance  to  join  issue,  the 
pleadings  of  the  parties  shall  be  made  and  the 
issue  joined;  and  where  both  parties  have  ap- 
peared, an  issue  shall  be  joined  before  any  ad- 
journment shall  be  had,  except  in  the  case  of 
a  warrant.  2  R.  8.,  233,  sec.  47.  Though  this 
section  may  not  be  deemed  imperative  to  the 
extent  of  excluding  the  indulgence  granted  to 
the  defendant  in  the  cases  decided  under  the 
old  law,  15  Johns.,  86;  16 Id*  180;  19  Id.,  390; 
20  Id.,  309;  8  Cow.,  87;  1  Wend.,  147;  yet 
such  would  seem  to  be  the  fair  import  of  it  ; 
and  I  am  inclined  to  think,  that  as  it  will  bear 
this  construction,  it  will  be  for  the  convenience 
of  parties,  and  in  furtherance  of  justice,  to 
follow  it.  Most  of  the  cases  above  referred  to 
are  departures  from  the  decision  in  Snell  v. 
Loucks,  11  Johns.,  69,  which  was  made  under 
the  old  law,  and  contains  the  true  exposition 
of  the  statute,  in  connection  with  general  rules 
and  practice  in  the  conduct  of  judicial  pro- 
ceedings. That  case  decided,  that  where  the 
summons  was  personally  served  upon  the  de- 
fendant, and  he  did  not  appear  on  the  return 
day  and  plead  before  the  adjournment,  it  was 
afterwards  too  late;  and  he  could  only  give 
evidence  in  mitigation  of  damages.  The  case 
of  Sweet  v.  Coon,  15  Johns.,  86,  decided  that 
the  defendant  may  plead  if  he  appears  and  of- 
fers to  make  his  defense  before  the  court  have 
entered  upon  the  trial  of  the  merits.  The  de- 
fendant in  that  case  appeared  on  the  return  of 
the  summons,  while  the  justice  was  making  an 
entry  of  the  plaintiff's  declaration:  confining 
the  decision  to  the  facts  of  that  case,  it  is  un- 
exceptionable. In  Atwoodv.  Austin,  16  Johns., 
180,  it  was  held,  that  if  the  defendant  ap- 
peared at  the  close  of  the  plaintiff's  evidence 
on  the  trial,  he  should  be  allowed  to  go  into 
his  defense.  Issue  had  been  joined  at  a  pre- 
vious day,  and  I  see  no  objection  to  that  case. 
Then  came  Bowen  v.  Bell,  19  Johns.,  390, which 
decides  that  a  defendant  is  in  season  who  ap- 
pears at  the  day  to  which  a  cause  is  adjourned 
for  the  accommodation  of  the  plaintiff  or  jus- 
tice, and  offers  to  plead  and  go  into  his  defense, 
although  *he  was  personally  served  [*15J5 
with  the  summons  and  neglected  to  appear  at 
its  return.  This  case  is  directly  opposed  to 
Snell  v.  Loucks,  and  with  great  deference,  in 
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my  opinion,  is  unjust  towards  the  plaintiff. 
The  defendant  not  appearing  on  the  return  of 
the  summons,  the  plaintiff  at  the  adjourned 
day  was  not  bound  to  anticipate  and  prepare 
lor  a  contested  trial;  and  to  permit  the  defend- 
ant to  have  the  benefit  of  a  trial  under  such 
circumstances,  is  allowing  him  to  take  advan- 
tage of  his  own  negligence  to  the  prejudice  of 
another.  The  case  of  Lowther  v.  Crummie,  8 
Cow.,  87,  apparently  followed  Bowen  v.  Bell, 
with  the  qualification  that  the  defendant  was 
required  to  pay  the  costs  of  the  adjournment 
and  all  subsequent  proceedings.  This  miti- 
gated considerably  the  hardship  of  the  case  as 
it  respected  the  plaintiff,  but  did  not  remedy 
the  whole  evil;  to  do  which,  the  defendant 
should  have  been  required  to  assent  to  a  further 
adjournment,  as  the  first  adjournment  had  ex- 
hausted the  plaintiff's  privilege  in  that  respect. 
LowtJier  v.  Crummie  was  a  hard  case,  as  the 
defendant  appeared  on  the  day  of  the  return  of 
the  summons,  before  the  plaintiff  had  gone 
away,  and  offered  to  plead,  which  was  denied 
Mm.  Had  the  judgment  been  reversed  for  such 
refusal,  I  would  have  been  better  satisfied  with 
the  decision. 

To  allow  a  defendant  to  come  in  on  the  ad- 
journed day,  and  plead  and  go  into  his  de- 
fense, even  with  the  qualification  in  Lowther 
v.  Crummie,  and  with  the  addition  suggested 
above,  would  tend  to  encourage  negligence  on 
the  part  of  the  defendant,  and  to  promote  de- 
lay and  embarrassment  as  to  the  plaintiff.  The 
Revised  Statutes,  2  R.  S.,  233,  sec.  46,  require 
that  the  justice  shall  wait  for  the  parties  one 
hour  after  the  time  specified  in  the  summons 
for  the  return,  unless  they  sooner  appear.  By 
sec.  119,  p.  246,  judgment  of  nonsuit  may  be 
rendered  against  the  plaintiff  if  he  fail  to  ap- 
pear within  one  hour  after  the  summons  is  re- 
turnable, or  after  the  time  to  which  an  ad- 
journment shall  have  been  made.  The  provis- 
ions of  the  statute  are  very  specific  in  fixing 
the  limit  of  indulgence  as  to  time  in  regard  to 
either  party;  but  rather  extend  it  beyond  the 
former  practice. 

154*]  *From  a  careful  consideration  of  the 
law  regulating  justices'  courts,  and  especially 
of  the  provisions  above  referred  to,  I  am  dis- 
posed to  construe  the  47th  section  so  as  to  ex- 
act the  attendance  of  the  parties  within  the 
time  limited  by  the  46th  and  119th  sections,  or 
that  they  abide  the  consequences  of  a  default, 
unless  the  time  be  extended  for  good  reasons 
at  the  discretion  of  the  justice,  which,  I  think, 
he  may  exercise,  notwithstanding  the  precision 
of  these  sections.  The  statute  establishes  the 
general  rule,  not  to  be  departed  from,  except 
to  promote  the  ends  of  justice.  We  can  well 
suppose  circumstances  which  would  justify  the 
justice  in  refusing  to  call  the  parties  exactly  at 
the  expiration  of  the  hour;  his  own  business 
sometimes  may  not  permit  him  to  do  so;  he 
may  have  good  reason  to  believe  that  the  ab- 
sent party  will  soon  appear,  etc.  A  reasonable 
discretion  must,  necessarily,  in  these  and  like 
cases,  be  extended  to  the  magistrate.  I  would 
approve  of  the  qualification  to  the  general  rule 
contained  in  Sweet  v.  Coon,  and  allow  the  de- 
fendant to  plead,  if  he  appeared  on  the  return 
of  the  summons  before  the  cause  is  adjourned, 
or  even  after,  if  the  plaintiff  was  still  present, 
or  before  the  plaintiff  had  closed  his  case,  if  he 
86 


went  to  a  hearing  on  the  return  day.  The  lat- 
ter indulgence  I  would  grant,  because,  if  the 
plaintiff  came  prepared  for  a  hearing  on  the 
return  day,  he  must  have  prepared  under  the 
expectation  that  the  defendant  would  appear 
and,  therefore,  there  could  be  no  great  incon- 
venience in  permitting  the  defense.  The  case 
of  Atwood  v.  Austin,  I  think  unexceptionable, 
and  am  of  opinion  it  should  be  observed  in 
proceedings  under  the  Revised  Statutes.  But 
the  cases  of  Bowen  v.  Bell  and  Lowther  v.  Crum- 
mie, it  seems  to  me,  cannot  be  sustained  under 
the  present  law,  and  contain  nothing  desirable 
to  retain  as  general  rules  in  the  practice  of  jus- 
tices' court. 

The  case  under  consideration,  so  far  as  this 
point  is  concerned,  falls  under  one  of  the  quali- 
fications above  specified,  in  which  a  defendant 
should  be  admitted  to  plead,  and  the  defend- 
ant, therefore,  should  have  been  allowed  to  put 
in  his  plea  and  go  into  his  defense. 

Upon  the  facts  detailed  in  the  return  of  the 
justice,  however,  a  doubt  may  well  have  been 
raised  in  the  minds  of  the  judsres  of  the  Court 
of  C.  P.  whether  the  demand'pf  *the  [*155 
plaintiff  had  been  satisfactorily  established. 
Nov.  26,  1830,  there  was  a  settlement  between 
the  parties,  and  a  balance  found  due  to  the  de- 
fendant of  $6.72.  There  is  but  one  witness 
who  pretends  to  swear  that  the  cloth,  for  the 
price  of  which  the  action  was  brought,  was  de- 
livered since  the  settlement,  and  she  testifies 
only  to  the  best  of  her  recollection.  The  book 
of  accounts  of  the  plaintiff,  I  think,  was  prop- 
erly admitted  in  evidence,  12  Johns.,  461;  but 
instead  of  strengthening,  it  rather  weakens  the 
above  equivocal  testimony.  The  cloth  is 
charged  under  date  of  Nov.  17,  if  under  any 
date.  We  cannot  say  the  C.  P.  erred  upon 
this  question  of  fact,  and  if  we  could,  it  would 
afford  no  ground  for  reversing  the  judgment. 
10  Wend..  411;  Id.,  422. 

Judgment  affirmed. 

Cited  in— 4  Denio,  577 ;  1  Barb.,  556 ;  3  Barb.,  374  ; 
22  Barb.,  139 ;  62  Barb.,  437  ;  2  E.  D.  S.,  40 ;  3  E.  D.  S., 
593 ;  8  Minn.,  246. 


AYRES  e.  HAYNES. 

Commencement  of  Suit  in  Vacation. 

Where  a  suit  is  commenced  in  vacation  by  the  fil- 
ing and  service  of  a  declaration,  for  a  cause  of  ac- 
tion accrued  previous  to  the  term  preceding  the 
commencement  of  the  suit,  it  is  not  necessary  or 
proper  to  entitle  the  declaration  specially  as  of  the 
day  when  the  suit  is  commenced ;  it  should  be  en- 
titled generally  as  of  the  preceding  term. 

"HEMURRER  to  declaration.  The  declara- 
\J  tion  was  entitled,  "Of  July  Term,  to  wit: 
of  the  fifth  day  of  September,  one  thousand 
eight  hundred  and  thirty-three."  The  plaintiff 
then,  without  stating  the  defendant  to  be  in 
custody,  etc.,  or  that  according  to  the  form  of 
the  statute  he  complains,  etc.,  proceeds  to 
count  on  a  bill  of  exchange  drawn  by  the  de- 
fendant on  one  A  B,  for  a  certain  sum,  bear- 
ing ,date  Jan.  15,  1833,  and  payable  to  the 
plaintiff  5  months  after  date,  alleging  non- 
payment by  the  drawee.  The  defendant  de- 
murred, for  that  the  declaration  is  entitled  out 
of  term.  There  were  other  causes  of  demurrer 
specially  assigned,  but  only  the  above  was 
passed  on  by  the  court. 
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EMERY  v.  HITCHCOCK. 
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Mr.  T.  R.  Lee,  for  the  defendant. 
Mr.  O.  Gridley,  for  the  plaintiff. 

156*]      *By  the  Court,  Savage,  Ch.  J.     A 

special  caption  to  the  declaration  was  not  nec- 
essary or  proper  in  this  case;  but  the  mention- 
ing a  particular  day  in  vacation,  when  prob- 
-ably  the  declaration  was  filed,  is  mere  surplus- 
age, and  may  be  rejected. 
Judgment  for  plaintiff. 


EMERY  &  MARTIN 

v. 
HITCHCOCK  &  HART. 

•Covenant  to  Sett,  etc.,  an  Interest  in  Leasehold 
Estate  and  in  a  Partnership,  is  a  Conveyance 
in  praesenti,  if  Manifestly  the  Intent  of  Parties 
for  it  so  to  Operate — Sufficiency  of  Award — 
Action  to  be  Brought  in  Names  of  Two  Cove- 
nantees,  Though  One  Alone  is  Benefited — Ex- 
ception. 

A  covenant  to  sell,  assign,  release  and  transfer 
the  interest  of  a  party  In  a  leasehold  estate  and  in  a 
partnership  concern,  will  be  adjudged  a  conveyance 
In  pre8en.fi ;  where  from  the  provisions  of  the  in- 
strument it  is  manifest  that  it  was  the  intent  of  the 
parties  that  it  should  so  operate. 

Where  parties  to  a  submission  to  arbitration, 
specify  particularly  the  matters  submitted,  and  the 
arbitrators  indorse  their  award  on  the  submission, 
directing  one  party  to  pay  to  the  other  a  certain 
-sum  of  money,  according  to  the  principles  of  the 
within  bond :  such  award  is  good,  although  it  do  not 
state  that  the  arbitrators  passed  upon  all  the  mat- 
ters submitted. 

Where  a  covenant  is  entered  into  with  two  cove- 
nantees,  to  pay  to  one  of  them  a  certain  sum  of 
money,  or  such  sum  as  shall  be  awarded  to  him,  al- 
though the  one  to  whom  the  money  is  to  be  paid  is 
-alone  to  be  benefited,  still  both  having  an  interest 
in  the  covenant,  the  action  must  be  brought  in  the 
names  of  both,  or  in  case  of  the  death  of  one,  in  the 
name  of  the  survivor. 

But  it  seems,  where  the  covenant  is  with  two,  as 
with  A  and  B,  and  each  of  them  to  perform  two 
Beveral  acts,  one  for  the  benefit  of  A,  and  the  other 
for  the  benefit  of  B,  a  separate  action  may  be 
brought  by  each  covenantee  in  his  own  name. 

Citations— 10  Johns.,  143:  2  Johns.,  62;  9  Johns.,  38; 
2  R.  S.,  542,  sees.  10, 11 ;  7  East,  81 ;  8  East,  13 ;  1  Chit. 
PI.,  3,  6 ;  1  East,  500 ;  5  Co..  18  5 ;  Yelv.  177 ;  Bull.  N. 
P.,  158;  1  Saund.,  153,  and  n.  1;  10  Wend.,  91;  1 
Chit.,  6. 

"HEMURRER  to  declaration.  The  plaintiffs 
\J  declared  on  a  sealed  instrument  in  writ- 
ing, executed  by  both  plaintiffs  and  defend- 
ants, beginning  in  these  words:  "This  in- 
denture, made  the  17th  day  of  February,  in 
the  year  1830,  between  Noah  Emery  and  Na- 
than Martin,  of,  etc.,  of  the  first  part,  and  Will- 
iam Hitchcock  and  Manna  Hart,  of,  etc.,  of 
the  second  part,"  reciting  that  in  July,  1829, 
Emery  and  Hitchcock  had  taken  a  lease  of 
50  acres  of  land  of  certain  persons  of  the  names 
of  Nichols  and  Luce,  at  a  specified  rent  for  the 
term  of  3  years,  and  had  agreed  to  purchase 


NOTE.— Arbitration— Award— Requisites  of. 

Awards  must  be  within  the  submission,  certain  to  a 
common  Intent,  and  final.  They  are  interpreted  in 
a  fair  and  liberal  spirit,  but  these  requisites  they 
must  have.  See  Purdy  v.  Delavan,  1  Cai.,  304,  note. 

See,  generally,  M'Kinstry  v.  Solomons,  2  Johns., 
57,  note ;  Jackson  v.  Ambler,  14  Johns.,  96,  note ; 
Brown  v.  Hankerson,  3  Cow.,  70,  note  ;  Green  v.  Mil- 
ler, 6  Johns.,  39,  note;  Perkins  v.  Wing,  10  Johns., 
143,  note  ;  Crofoot  v.  Allen,  2  Wend.,  494, note;  Lark- 
In  v,  Robbins,  2  Wend.,  505,  note;  Farrington  v. 
Hamblin,  post,  p.  212,  note. 
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the  same  upon  certain  conditions;  that  they  as 
partners,  had  erected  on  the  premises  a  saw- 
mill and  dwelling-house,  and  made  other  im- 
provements; and  as  such  partners,  had  for  some 
time  carried  on  business,  *had  con-  [*157 
tracted  debts,  and  had  debts  owing  to  them; 
and  also,  that  Hitchcock  had  become  bound  as 
the  surety  of  Emery,  for  the  payment  of  cer- 
tain individual  debts;  and  then  proceeding  as 
follows:  "Now,  therefore,  the  said  Emery 
doth  hereby  agree  to  sell,  assign,  release  and 
transfer  unto  the  said  Hitchcock,  all  his  right 
and  interest  in  and  to  the  said  50  acres  of  land, 
and  in  and  to  all  property  which  they,  the  said 
Emery  and  Hitchcock,  have  heretofore  or  now 
hold  in  partnership,  or  as  tenants  in  common." 
In  consideration  whereof,  Hitchcock  agreed  to 
refund  to  Emery  the  amount  he  had  advanced 
in  money,  labor  or  goods,  to  the  partnership 
funds,  making  certain  deductions  which  were 
specified.  The  balance  found  due  against  either 
party,  to  be  paid  within  18  months.  All  debts 
due  to  the  partnership  to  belong  to  Hitchcock, 
and  he  to  pay  all  debts  owing  by  the  firm; 
Emery  to  have  the  use  of  the  dwelling-house, 
in  which  his  family  then  resided,  until  May  1, 
1830,  subject  to  rent,  and  the  partnership  is 
declared  to  be  dissolved.  And  for  the  purpose 
of  settling  and  adjusting  the  partnership  con- 
cern and  all  demands  and  accounts  between 
them,  upon  the  principles  and  according  to 
the  terms  of  such  agreement,  they  nominate 
three  persons  as  arbitrators,  to  "award,  order, 
adjudge  and  determine  upon  the  matters  afore- 
said;" the  award  to  be  made  in  writing,  on  or 
before  the  sixth  day  of  April,  then  next,  con- 
cluding as  follows:  "for  the  due  and  faithful 
performance  of  the  aforementioned  covenants 
and  agreements,  the  said  parties  to  this  agree- 
ment bind  themselves,  their  heirs, executors  and 
administrators,  mutually,  each  to  the  other." 
The  plaintiffs  averred  that  the  arbitrators,  Apr. 
2,  1830,  made  and  published  their  award,  and 
thereby  ordered  that  Hitchcock  should  pay  to 
Emery  $272.80,  with  interest,  according  to  the 
principles  of  the  bond;  and  that  the  sum  of 
money  thus  awarded  to  be  paid,  was  the  bal- 
ance due  to  Emery  for  his  advances,  etc.,  after 
deducting,  etc.  The  plaintiffs  then  alleged 
non-payment,  etc.,  and  concluded  in  the  usual 
form,  that  the  defendants  had  not  kept  their 
covenant,  etc.  The  defendants  craved  oyer  of 
the  instrument  declared  on,  and  also  of  the 
award,  which  were  accordingly  set  forth;  the 
bond,  the  same  as  set  forth  m  the  declaration 
*and  the  award,  in  these  words:  "We,  [*158 
the  within  named  arbitrators,  have  set  together 
and  heard  the  demands,  allegations  and  proofs 
of  the  parties  named  within  [the  award  being 
probably  indorsed  on  the  submission.  Re- 
porter], and  do  finally  award  that  the  said  W. 
Hitchcock  shall  pay  to  the  said  N.  Emery, 
$272.80,  with  interest,  according  to  the  prin- 
ciples of  the  within  bond;"  and  then  put  in  a 
general  demurrer  to  the  declaration.  The 
plaintiffs  joined  in  the  demurrer.  The  cause 
was  submitted  on  written  briefs. 

Mr.  E.  Smith  Sweet,  for  the  defendants, 
insisted  :  1.  That  the  covenant  on  the  part  of 
the  defendants  was  dependent  upon  the  per- 
formance of  the  covenant  on  the  part  of 
Emery,  to  sell,  assign,  release  and  transfer  his 
interest  in  the  50  acres  and  in  the  partnership 
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property,  to  Hitchcock ;  that  the  declaration 
contained  no  averment  of  such  performance, 
and  that  it  was,  therefore,  bad  in  substance;  2. 
That  the  award  was  void  for  uncertainty,  it 
not  appearing  upon  its  face  that  the  arbitrators 
had  passed  upon  all  the  matters  contained  in 
the  submission  ;  and  3.  That  Emery  and  Mar- 
tin could  not  jointly  maintain  the  action ; 
Emery  alone  having  an  interest  in  the  subject- 
matter  of  the  suit,  ought  to  have  brought  the 
suit  in  his  own  name.  In  support  of  the  last 
point,  the  counsel  cited  2  Saund.,  116  a,  n.  2  ; 
3  Mod.,  263  ;  Bull.  N.  P.,  157  ;  5  Co.,  19  ;  1 
Saund.,  153,  154,  n.  1 ;  1  Chit.  PL,  6-8. 
Mr.  J.  A.  Collier,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  From  an  exami- 
nation of  the  terms  of  the  instrument  in  this 
case  regarding  the  subject-matter  of  it,  and  the 
various  provisions  contained  in  it,  I  am  satis- 
fied the  intent  of  the  parties  to  be  gathered 
from  the  whole  was,  to  have  it  operate  as  to 
the  interest  of  Emery  in  the  lease,  and  in  the 
partnership  funds,  as  a  release  or  assignment 
in  prcesenti,  and  that  such  is  its  effect.  The 
consideration  is  to  be  paid  within  a  fixed  time 
from  the  date,  not  from  the  date  of  any  future 
release  ;  and  the  defendant  Hitchcock  is  ex- 
pressly authorized  to  settle  and  collect  the  out- 
standing debts,  1x»r  his  own  benefit,  forthwith. 
159*]  Arbitrators  are  nominated, *whose  duty 
it  is  to  settle  and  award  the  amount  due  either 
party,  according  to  the  stipulations  in  the  in- 
denture ;  and  the  amount  thus  awarded  is  to 
be  paid  absolutely  at  the  expiration  of  eighteen 
months.  Nothing  further  is  to  be  done  by 
Hitchcock  but  to  pay  to  Emery  the  balance,  if 
any  be  found  against  him  by  the  arbitrators.  I 
have  no  doubt  that  under  this  agreement 
Hitchcock  would  be  entitled  to  possess  and  en- 
joy the  whole  of  the  partnership  estate,. in  de- 
fiance of  Emery. 

The  award  is  sufficiently  certain,  and  is  con- 
clusive upon  the  defendants.  The  arbitrators 
were  to  adjust  the  accounts  of  the  parties  ac- 
cording to  the  terms  of  the  submission,  and 
strike  the  balance.  The  balance  they  have 
struck,  and  unless  we  are  at  liberty  to  overhaul 
their  judgment  upon  the  matters  submitted,  we 
are  bound  to  assume  it  has  been  correctly 
done.  This  is  the  doctrine  of  all  the  cases  in 
this  court.  10  Johns.,  143  ;  2  Id.,  62  ;  9  Id., 
38.  The  principle  is,  that  where  there  are  no 
legal  objections  appearing  on  the  face  of  the 
award,  it  is  final,  and  nothing  dehors  can  be 
pleaded  or  given  in  evidence  against  it,  except 
misconduct  or  corruption  in  the  arbitrators. 
The  Revised  Statutes,  2  R.  S.,  542,  sees.  10, 
11,  have  relaxed  this  rule  in  some  respects,  but 
not  so  as  to  affect  this  case.  The  cases  cited 
from  7  East,  81 ;  8  Id.,  13,  have  no  application 
to  the  question  here.  There,  by  the  terms  of 
the  submission,  the  arbitrators  were  to  deter- 
mine and  award  upon  several  distinct  matters, 
and  it  appeared  upon  the  face  of  the  award 
that  they  had  omitted  some  of  them.  They 
were  bound  to  adjudicate  upon  each,  and  this 
should  appear  by  the  award,  otherwise  the  au- 
thority of  the  submission  would  be  disre- 
garded. Not  so  here.  The  ascertainment  of  the 
balance  due  to  one  or  the  other  was  all  that  the 
terms  of  the  submission  required.  That  has 
been  distinctly  passed  upon. 
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The  suit,  I  think,  was  properly  brought  in 
the  names  of  both  plaintiffs.  The  instrument 
was  inter  paries,  and  besides,  the  parties  were, 
by  the  terms  of  it,  bound  mutually,  each  to  the- 
other,  for  the  faithful  performance  of  all  the 
covenants  and  agreements  contained  in  it. 
There  is  no  doubt  that  an  action  on  a  contract, 
whether  by  parol  or  under  seal,  must  be 
brought  in  the  name  of  the  party  in  whom  the 
legal  interest  in  *such  contract  is[*16O' 
vested  ;  and  that,  when  the  legal  interest  and 
cause  of  action  of  the  covenantees  is  several, 
each  may  sue  separately  for  his  particular  de- 
mand, although  the  words  of  the  covenant  or 
agreement  are  joint  and  not  several.  1  Chit. 
PL,  3,  6,  and  cases  cited.  But  the  legal  interest 
of  a  party  in  the  contract  or  covenant,  and  the 
benefit  to  be  derived  from  or  under  it,  are  very 
different  things,  and  must  not  be  confounded. 
This  distinction  is  more  clearly  stated  in  An- 
derson v.  Martindale,  1  East,  500,  than  in  any 
other  case  or  authority  I  have  met  with.  There 
the  declaration  stated  the  covenant  to  be  to  and 
with  J.  A.  in  his  lifetime,  his  executors,  etc., 
and  also  to  and  with  E.  W.  and  her  assigns, 
that  one  of  the  defendants  should  pay  to  the 
said  J.  A.,  his  executors,  etc.,  £60  per  annum 
during  the  life  of  E.  W.  The  suit  was  brought 
in  the  name  of  the  administrator  of  J.  A.,  and 
there  was  a  general  demurrer  to  the  declaration 
and  joinder.  The  ground  taken  in  support  of 
the  demurrer  was,  that  the  covenant  was  made 
jointly  with  the  two  covenantees  for  one  and 
the  same  thing,  and  that  the  cause  of  action 
survived  to  E.  W.  In  support  of  the  declara- 
tion, it  was  contended  that  the  sole  benefit  and 
interest  belonged  to  the  intestate,  J.  A. ;  that 
he,  therefore,  might  have  sued  in  his  own  name 
in  his  lifetime,  and  of  course  his  representa- 
tives since  his  death  might  prosecute  ;  that  the 
action  followed  the  nature  of  the  interest  or 
benefit,  and  none  passed  to  E.  W.  Ld.  Kenyon 
said  it  could  not  be  distinguished  from 
Slingsby's  case,  5  Co.,  186,  and  after  comment- 
ing upon  that  case,  he  observed  :  "  It  has  been 
assumed  in  the  argument  for  the  plaintiff,  that 
the  covenantees  had  different  interests,  but  that 
is  not  so ;  the  covenant  to  both  was  for  the 
same  thing,  and  though  the  benefit  was  only  to 
one  of  them,  yet  both  had  a  legal  interest  in 
the  performance  of  it  and,  therefore,  the  legal 
interest  being  joint  during  the  lives  of  both,  on 
the  death  of  one,  it  survived  to  the  other."  A 
case  there  cited  by  the  defendant's  counsel  is 
like  the  one  in  question.  Yelv.,  177  ;  Bull.  N. 
P.,  158.  In  an  indenture  between  Rolle  and< 
another  of  the  one  part  and  Yate  of  the  other, 
among  other  covenants,  one  was :  "  It  is  agreed 
between  the  parties  that  Yate  shall  enter  into 
a  bond  to  pay  Rolle  £160  by  a  certain  day." 
Rolle  died,  the  money  not  being  paid,  his  ex 
ecutors  *brought  covenant  against  [*161 
Yate,  and  it  was  decided  that  the  action  should 
have  been  in  the  name  of  the  survivor.  After 
the  above  distinction  between  the  legal  interest 
in  the  execution  of  a  covenant  and  a  benefit  to 
be  derived  under  it,  it  is  very  clear  that  this 
suit  was  rightly  brought  in  the  names  of  the 
plaintiffs.  As  was  said  in  the  above  case,  in 
reference  to  one  of  the  parties  there,  the  only 
interest  here  which  Martin  has  in  the  agree- 
ment is,  to  see  that  the  defendants  have  ful- 
filled their  covenants,  which  are  for  the  benefit 
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of  his  co-covenantee.  This  interest  is  joint,  and 
not  several,  as  is  the  case  where  one  covenants 
with  A  and  B,  and  each  of  them  to  perform 
two  things,  one  of  them  for  the  benefit  of  A 
and  the  other  for  the  benefit  of  B.  In  such  a 
case  the  covenant  will  be  moulded  according 
to  the  several  interests  of  the  parties,  and  each 
may  recover  for  a  default,  so  far  as  his  sepa- 
rate interest  is  concerned.  The  legal  interest 
and  cause  of  action  of  the  covenantees  would 
be  several  ;  and  though  in  form  the  covenant 
was  joint,  the  actions  might  be  several.  Eccles- 
ton  v.  Clipsham,  \  Sauna.,  153,  and  n.  1  ;  10 
Wend.,  91  ;  1  Chit.,  6. 

Judgment  for  plaintiffs,  with  leave  to  defend- 
ants to  amend,  on  payment  of  costs. 

Cited  in— 83  N.  Y.,  30 ;  7  Barb.,  441 ;  23  Barb.,  196 ; 
19  Abb.  Pr.,  467 ;  1  Rob.,  96 ;  35  Wis.,  178 ;  50  Am. 
Dec.,  708  (8  Gill.,  445). 


SPRAGUE  &  CAREY  v.  KNEELAND. 

Replevin — Pleading — Venire  de  Novo — Consta- 
bles as  Joint  Trespassers — Admissions  of  Vend- 
or Subsequent  to  Sale,  Inadmissible  to  Affect 
Title  of  Purchaser. 

In  replevin,  where  there  is  a  plea  of  property  as 
well  as  the  plea  of  non  cepit,  and  the  jury  find  only 
the  taking1,  and  assess  damages  for  the  plaintiff, 
leaving  the  issue  upon  the  plea  of  property  undis- 
posed of,  a  venire  de  novo  will  be  awarded. 

Where  one  constable  seizes  property  under  an  at- 
tachment issued  by  a  justice,  and  another  constable 
levies  upon  the  same  property  by  virtue  of  an  exe- 
cution in  the  attachment  suit,  the  possession  of  the 
two  officers  is  sufficiently  simultaneous  to  subject 
them  to  an  action  as  joint  trespassers ;  and,  conse- 
quently, replevin  lies  against  them  jointly. 

The  declarations  of  the  vendor  of  a  chattel,  made 
subsequent  to  the  sale,  are  not  admissible  in  evi- 
dence to  affect.the  title  of  the  purchaser. 

Citations— 3  Wend.,  667 ;  7  Cow.,  753 ;  8  Wend.,  490. 

ERROR  from  the  Broome  C.  P.  Kneeland 
sued  Sprague  and  Carey  in  replevin,  for 
162*]  taking  a  horse.  The  defendants  *plead- 
ed  separately.  Sprague  pleaded:  1.  Non  cepit; 
2.  That  as  a  constable,  he  took  the  horse  by 
virtue  of  an  attachment,  issued  by  a  justice  of 
the  peace  at  the  suit  of  L.  Dimmick  and  C.  W. 
Sanford  against  the  goods,  etc.,  of  H.  K. 
Saunders  ;  that  the  horse  was  the  property  of 
Saunders,  traversing  the  property  to  be  in  the 
plaintiff:  3.  A  similar  plea  to  the  second,  ex- 
cept that  instead  of  alleging  the  property  to  be 
in  Saunders,  with  a  traverse  as  above,  the  de- 
fendant alleged  that  the  property  had  for  a  long 
time  been  in  Saunders,  and  that  he.with  intent 
to  defraud  his  creditors,  sold  and  transferred 
the  horse  to  the  plaintiff,  charging  the  plaintiff 
with  notice,  by  which  fraudulent  act  the  horse 
remained  subject  to  seizure  under  the  attach- 
ment ;  and  4.  That  the  property  of  the  horse 
was  in  Saunders,  with  a  traverse  as  to  the  prop- 
erty being  in  the  plaintiff.  Carey  pleaded  :  1. 
Non  cepit ;  2.  That  he  as  a  constable,  took  the 
horse  by  virtue  of  an  execution  in  favor  of  Dim- 
mick and  Sanford  against  Saunders  ;  that  the 
horse  was  the  property  of  Saunders,  traversing 
the  property  to  be  in  the  plaintiff  ;  and  that 
Saunders,  with  intent  to  defraud  his  creditors, 
had  sold  and  transferred  the  horse  to  the  plaint- 
iff, who  took  the  same  with  notice.whereby  the 
horse  remained  liable  to  seizure  under  the  exe- 
cution; and  3.  That  the  property  of  the  horse 
WEND.  12. 


was  in  Saunders.with  a  traverse  as  to  the  prop- 
erty being  in  the  plaintiff.  On  these  several 
pleas  issues  were  taken.and  the  cause  was  tried. 
The  plaintiff  proved  that  in  the  spring  of  1830, 
he  left  a  horse  in  the  keeping  of  one  Squires, 
telling  Squires  that  he  had  bought  the  horse  of 
Saunders;  that  soon  thereafter,  Sprague,  one  of 
the  defendants,  levied  upon  the  horse  by  virtue 
of  an  attachment,  in  favor  of  Dimmick  and 
Sanford.  Squires  kept  the  horse  14  or  15  days. 
Subsequent  to  the  seizure  by  Sprague,  under 
the  attachment,  Carey,  by  virtue  of  an  execu- 
tion in  the  suit  of  Dimmick  and  Sanford,  in 
the  attachment  cause,  levied  on  the  horse. 
Squires  testified  that  he  did  not  recollect  that 
Sprague  and  Carey  were  at  his  house  at  the 
same  time,  in  respect  to  the  seizure  or  levy  of 
the  horse.  On  this  evidence,  the  defendants' 
counsel  insisted  that  the  plaintiff  could  not 
maintain  his  action  against  the  defendants 
jointly,  and  prayed  the  court  to  decide  that  the 
plaintiff  could  proceed  *against  only  [*163 
one  of  them,  and  to  direct  him  to  elect  against 
which  of  them  he  would  proceed.  The  court 
decided  that  the  evidence  was  sufficient  to 
maintain  the  action  against  the  defendants 
jointly,  and  that  the  plaintiff  was  not  bound  to 
elect,  etc.  The  defendants  then  adduced  proof 
to  establish  the  fact  that  the  transfer  of  the 
horse  from  Saunders  to  the  plaintiff  was  fraud- 
ulent, and  offered  to  prove  declarations  by 
Saunders  subsequent  to  the  sale  to  the  plaintiff, 
showing  the  intent  of  the  transfer.  This  evi- 
dence being  objected  to,  was  excluded  by  the 
court.  The  defendants  then,  after  some  further 
evidence  in  support  of  the  allegation  of  fraud, 
renewed  their  previous  offer,  which  was  again 
rejected.  The  jury  found  a  verdict  for  the 
plaintiff.  The  defendants  sued  out  a  writ  of 
error.  In  the  record  of  judgment,  it  was  stated 
that  the  jury  found  that  the  defendants  took 
and  unjustly  detained  a  certain  horse  of  the 
plaintiff's  in  modo  et  forma,  etc.;  and  that  they 
assessed  the  damages  of  the  plaintiff,  by  reason 
of  the  taking  and  unjustly  detaining  of  the 
horse,  to  $6,  besides  his  costs,  etc.  * 

Mr.  J.  A.  Collier,  for  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in  er- 
ror. 

By  the  Court,  Savage,  Ch.  J.  The  first 
question  in  this  case  arises  upon  the  record. 
The  jury  have  found  but  one  issue  for  the 
plaintiff,  and  that  upon  the  pleas  of  non  cepiL 
I  cannot  distinguish  this  case  from  Bemus  v. 
Beekman,  3  Wend.,  667.  It  was  there  deter- 
mined that  in  replevin,  where  a  plea  of  proper- 
ty is  interposed  as  well  as  a  plea  of  non  cepit,  a 
verdict  for  the  plaintiff  upon  non  cepit  deter- 
mines nothing  except  the  taking,  and  does  not 
entitle  the  plaintiff  to  damages,  unless  the  other 
issues  are  found  for  him.  In  that  case  the  jury 
did  not  find  damages,  and  this  court  amended 
the  verdict  by  adding  nominal  damages;  but 
the  Court  for  the  Con  ection  of  Errors  held  that 
that  did  not  cure  the  irregularity.  This  verdict 
stands  precisely  as  that  did  after  it  was  amend- 
ed; that  is, damages  and  costs  are  awarded  upon 
a  verdict  on  the  plea  of  non  cepit,  leaving  the 
issues  upon  the  justifications  undecided. 

*Had  the  verdict  been  for  the  plaint-  [*164 
iff  generally  on  all  the  issues.then  the  attorney 
would  have  had  the  right  to  put  it  in  form,  but 
the  jury  must  in  such  case  find  all  the  issues  in 
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favor  of  the  plaintiff,  or  enough  of  them  to  au- 
thorize damages  in  his  favor.  Senator  Beuton 
remarks,  that  upon  such  a  finding, neither  party 
is  entitled  to  judgment.  If  the  pleas  in  bar  be 
true, the  present  finding  is  not  inconsistent  with 
them,  and  the  defendants  may  be  entitled  to 
judgment.  The  issues  upon  those  pleas  cannot 
be  considered  immaterial.  The  case  already 
referred  to  decides  that  this  is  an  Irregularity 
which  is  not  amendable  and,  of  course, for  this 
cause,  the  judgment  below  must  be  reversed 
and  a  venire  de  now  awarded. 

As  to  the  points  actually  decided  by  the 
court,  I  am  inclined  to  think  they  were  right. 
It  is  undoubtedly  true,  that  if  a  plaintiff  joins 
several  defendants  in  trespass,  he  must  prove 
a  joint  trespass.  If  the  plaintiff  in  this  case 
did  not  prove  a  joint  trespass,  he  must  fail. 
But,  on  the  supposition  that  there  was  no  jus- 
tification, he  did  prove  a  joint  trespass.  In 
the  first  place,  Sprague  took  the  horse,  and  he 
remained  in  his  possession  until  he  passed,  by 
Sprague's  consent, into  the  possession  of  Carey. 
It  makes  no  difference  that  they  were  not  both 
together  at  the  instant  of  mutual  possession, or 
what  is  equivalent;  Sprague  was  a  trespasser 
when  he  took  the  horse,  and  continued  to  be  a 
trespasser  until  Carey  became  a  trespasser,  if 
not.  after.  It  will  not  do  for  these  defendants 
to  excuse  themselves,  as  to  the  possession  of 
the  horse,  by  one  saying,  ' '  I  have  not  got  him , " 
and  the  other,  "  I  did  not  take  him."  They 
both  had  him,  one  by  delivery  from  the  other; 
their  possession  was,  therefore,  sufficiently  si- 
multaneous to  constitute  them  joint  trespassers. 

That  the  declaration  of  a  former  owner  of 
personal  property  cannot  be  given  in  evidence 
to  affect  the  title  of  the  succeeding  owner, 
where  such  declarations  were  made  after  he 
had  parted  with  his  interest  in  the  chattel,  has 
been  decided  in  several  cases.  Hurd  v.  West, 
7  Cow.,  752;  8  Wend.,  490. 

Judgment  reversed  with  costs  ;  venire  de  novo 
to  be  awarded  by  Broome  G.  P. 

Cited  in— 21  Wend.,  20 ;  Hoffm..  552 ;  86  N.  Y.,  643 ; 
10  BarbX  114;  25  Barb.,  510;  5  How.  Pr.,  225;  8  Bos., 


165*]  *CUYLER 

v. 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
ROCHESTER. 

Action,  under  Act  Incorporating  Village  of  Roch- 
ester, for  Damages  Caused  by  Widening  Street 
— Estoppel — Jurisdiction  — Pleading — Demur- 
rer. 

Where,  on  the  altering  of  a  street  in  the  Village 
of  Rochester,  damages  were  assessed  to  the  owner 
of  land  taken  for  the  street,  and  an  action  was 
brought  by  him  against  the  Corporation  of  the  vil- 
lage for  the  recovery  of  the  sum  assessed  in  his  fa- 
vor, and  it  appeared  that  there  was  a  building  erect- 
ed on  the  ground  required  for  such  alteration,  the 
expense  of  removing  which  would  exceed  $100,  it 
was  held,  that  the  action  did  not  lie,  and  that  the 
Corporation  were  not  estopped  from  alleging  that 
the  whole  proceeding  was  a  nullity  for  the  want  of 
jurisdiction  in  the  trustees  to  make  the  alteration. 

Where  several  pleas  are  interposed,  some  good 
and  some  bad.  and  a  general  demurrer  is  put  m  to 
all,  if  either  of  the  pleas  is  good,  the  defendant  is 
entitled  to  judgment. 

Citations— Act,  sess.  49,  p,  127,  sec.  25 ;  6  Wend., 
564;  1  Chit.,  643;  5  Bac.,  458;  11  East,  565;  2  Johns. 
Dig.,  219,  Demurrer;  2  W.  Bl.,  910;  11  Johns.,  22. 
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"HEMURRER  to  plea.  The  plaintiff  declared 
U  in  an  action  of  debt,  on  mutuatus,  claim- 
ing $2,000  from  the  defendants,  under  the  25th 
section  of  the  Act  Incorporating  the  Village  of 
Rochester,  passed  Apr.  10,  1826.  The  defend- 
ants pleaded  nil  debent  and  eight  other  pleas, 
to  which  eight  last  pleas  the  plaintiff  put  in  one 
general  demurrer, assigning  a  variety  of  special 
causes  of  demurrer.  The  third  plea  is  the 
only  one  which  received  the  consideration  of 
the  court,  for  which  reason  it  alone  is  here 
stated.  It  commences  with  a  protestando  that 
the  street  afterwards  mentioned  was  not  wid- 
ened, nor  was  any  land  of  the  plaintiff  taken 
for  a  street,  nor  was  any  judgment  of  the  pres- 
ident of  the  Board  of  Trustees  ever  made  or 
entered;  and  for  plea,  the  defendants  say  actio 
non,  because  June  13,  1827,  a  petition  was  pre- 
sented to  the  Board  of  Trustees  that  the  north 
line  of  Main  St.,  in  the  said  village,  might  be 
established  in  a  manner  particularly  specified 
in  the  petition;  and  at  the  same  time  a  stipula- 
tion, signed  by  the  plaintiff  in  this  suit  and  one 
J.  N.  Stebbins,  was  presented  to  the  Board, 
that  they,  the  owners  of  land  and  buildings 
then  erecting  within  the  line  specified  in  the 
petition,  waived  all  objection  to  the  line  being 
laid  over  the  site  of  their  erections  (buildings), 
so  far  as  it  affected  the  jurisdiction  of  the 
Trustees  in  establishing  such  line;  and  that 
thereupon  it  was  resolved  by  the  Board,  and 
their  resolution  was  entered  of  record,  that  the 
*north  line  of  Main  St.  be  established  [*166 
according  to  the  prayer  of  the  petition,  and  de- 
claring such  line  to  be  the  north  line  of  the 
street.  The  defendants  then  aver  that  before, 
at  and  after  the  adoption  of  such  resolution  by 
the  Board,  there  was  erected  and  standing  a 
building  on  the  ground  which  would  be  taken 
for  the  street,  if  the  resolution  was  carried  into 
effect,  the  expense  of  removing  which  would, 
and  did  exceed  the  sum  of  $100;  so  that  in  fact 
the  street  was  altered  so  as  to  run  across  or 
over  the  site  of  a  building,  the  expense  of  re- 
moving which  would  and  did  exceed  $100; 
without  this,  that  the  defendants  ever  bor- 
rowed any  money  of,  or  were  otherwise  indebt 
ed  to,  the  plaintiff  in  any  other  manner  or  by 
any  other  means  than  by  establishing  the  line 
of  the  said  street  in  manner  aforesaid,  and  the 
proceedings  to  have  the  damage  and  recom- 
pense due  the  plaintiff  therefor  assessed,  ac- 
cording to  the  provisions  of  the  25th  section 
of  the  Act — all  which  the  defendants  are  ready 
to  verify;  wherefore  they  pray  judgment,  etc. 
The  cause  was  submitted  on  written  arguments. 

Messrs.  A.  Samson  and  O.  Hastings,  for 
the  plaintiff. 

Mr.  S.  Boughton,  for  the  defendants. 

By  the  Court,  Nelson,  J.  The  25th  section 
of  the  Act  of  1826,  sess.  49,  p.  127,  incorporat- 
ing the  Village  of  Rochester,  provides  that  if 
the  Board  of  Trustees  neglect,  on  demand,  to 
pay  the  sum  assessed  as  damages  to  any  indi- 
vidual, caused  by  laying  out  or  widening  any 
street,  the  party  thus  entitled  to  the  sum  as- 
sessed may  sue  the  Board  of  Trustees,  and  re- 
cover the  same  in  an  action  of  debt  on  mu- 
tuatus, with  interest  and  costs.  This  suit  is 
brought  by  the  plaintiff  under  this  section,  to 
recover  $2,000  assessed  to  him.  The  defend- 
ants have  pleaded  numerous  pleas  in  defense, 
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to  all  of  which,  except  the  first,  the  plaintiff 
has  demurred.  It  will  be  material  only  to  no- 
tice the  third  plea.  By  the  21st  section  of  the 
Act,  the  Trustees  are  prohibited  from  laying 
out  or  widening  any  street,  so  as  to  run  across 
or  over  the  site  of  any  house  or  building,  the 
expense  of  removing  which  shall  exceed  $100; 
and  this  plea  is  founded  upon  this  provision, 
167*]  averring  that  the  street,  as  altered,  *run 
across  or  over  the  site  of  a  building,  the  ex- 
pense of  removing  which  exceeded  that  sum. 
There  is  an  admission  in  the  plea,  that  the  own- 
ers waived  any  objection  to  the  alteration,  so 
far  as  the  jurisdiction  of  the  Trustees  was  con- 
cerned; and  this  is  supposed  by  the  counsel 
for  the  plaintiff  to  neutralize  the  force  and  ef- 
fect of  the  plea. 

This  case  has  been  before  the  court  on  a  mo- 
tion to  quash  a  certiorari,  and  also  to  amend 
the  return  of  the  Trustees'  thereto,  on  which 
occasion  the  Chief  Justice  considered  this  pro- 
vision of  the  Act,  and  gave,  in  my  judgment, 
the  true  exposition  of  it.  6  Wend. ,  564.  He 
held  that  the  consent  of  the  owners  did  not 
give  jurisdiction  to  the  Trustees,  as  all  the  cor- 
porators had  also  an  interest  in  the  question, 
being  liable  to  pay  the  assessment  or  expense, 
and  the  prohibition  in  the  case  where  the  ex- 
pense of  removing  the  building  exceeded  $100, 
was  as  well  for  their  benefit  as  for  the  benefit 
of  the  owners  of  buildings.  It  was  intimated 
in  that  opinion,  that  if  the  owners  had  stipu- 
lated to  remove  the  building  for  $100,  juris- 
diction would  have  been  given.  This  may  be 
so,  but  in  case  of  a  failure  to  perform  such 
stipulation  by  the  owners,  I  apprehend  the  loss 
would  fall  personally  on  the  Trustees;  for  in  no 
event  is  the  Corporation  to  be  subjected  to  an 
expense  beyond  the  one  hundred  dollars. 

It  is  supposed,  by  the  counsel  for  the  plaint- 
iff, that  the  consent  given  necessarily  implied 
that  the  owners  would  accept  the  $100  and  re- 
move the  building;  but  the  language  used 
rather  repels  such  an  inference.  The  intent  to 
be  derived  from  the  whole,  I  think,  is,  that  the 
owners  would  waive  the  objection  which  the 
statute  afforded  them,  and  permit  the  street  to 
be  widened,  leaving  their  claim  for  damages 
open,  to  be  ascertained  according  to  the  statute. 
If  it  had  been  the  intention  or  expectation  of 
either  party  that  the  expense  of  removing  the 
building  should  be  limited  to  the  $100,  it 
would  have  been  very  easy  and  natural  to  have 
said  so.  Be  this  as  it  may,  as  the  fact  of  the 
limitation  of  the  expense  to  the  $100,  and  not 
the  consent  of  the  owner,  is  what  gives  juris- 
diction, if  at  all,  it  should  have  been  made  dis- 
tinctly and  unequivocally  to  appear,  and  should 
not  have  been  left  to  inference  or  conjecture. 
This  is  a  familiar  rule  of  pleading.  For  aught 
168*]  *that  appears  before  us,  if  the  jury,  in 
the  assessment  of  damages  and  expenses,  had 
allowed  to  the  owners  the  whole  expense  of 
the  removal  of  the  building,  we  could  not  say 
it  was  erroneous;  as  we  think  the  better  opinion 
is,  that  the  owners,  by  the  consent  given,  did 
not  intend,  nor  did  it,  necessarily,  carry  along 
with  it,  a  limitation  of  the  expense. 

It  is  said  the  Trustees  ought  to  be  estopped 
from  setting  up  the  want  of  jurisdiction,  after 
they  have  taken  the  property  of  the  plaintiff, 
as  it  is  taking  advantage  of  their  own  wrong, 
to  his  injury.  The  answer  is  that  this  suit  is 
WEND.  12. 


not  against  them,  but  against  the  Corporation; 
and  if  a  recovery  is  had,  the  Corporation  must 
pay  the  amount.  By  the  1st  section,  of  the 
Act.  all  the  freemen,  inhabitants  within  the 
limits  of  the  village,  are  declared  to  be  a  body 
corporate  and  politic,  by  the  name  of  "The 
Trustees  of 'the  Village  of  Rochester,"  and  in 
that  name  they  and  their  successors  are  capa- 
ble of  suing  and  being  sued,  pleading  and  be- 
ing impleaded,  etc.  The  Trustees,  in  execut- 
ing the  duties  imposed  upon  them  by  the  char- 
ter, act  as  agents  of  the  corporators,  and  the 
latter  can  be  bound  only  when  the  Trustees 
act  within  the  scope  of  their  powers.  Then 
they  are  bound  and  may  be  sued ;  but  they 
can  be  sued  only  in  their  corporate  name.  If, 
under  the  idea  that  the  Trustees,  and  not  the 
corporators,  were  the  parties  sued,  the  doctrine 
of  estoppel  was  to  be  applied,  there  can  be  no 
imaginable  excess  of  power  on  the  part  of 
these  officers,  for  which  the  Corporation  would 
not  be  responsible.  This  cannot  be.  The  true 
exposition  is,  that  all  the  duties  imposed  upon 
and  powers  granted  to  the  Corporation,  are  to 
be  executed  through  the  instrumentality  of 
agents,  the  chief  of  whom  are  the  Trustees ; 
and  all  suits  against  the  Corporation  in  the 
corporate  name,  though  in  form  against  the 
Trustees,  are  against  the  principals  themselves, 
who,  like  all  other  principals,  may  defend 
themselves  on  the  ground  that  the  act  by  which 
they  are  sought  to  be  made  responsible  was 
done  without  authority.  The  charter  pre- 
scribes the  powers  of  the  Trustees,  beyond 
which  they  cannot  go  ;  if  they  do,  they  act  as 
individuals,  and  not  in  the  character  of  Trust- 
ees, and  their  proceedings,  of  course,  are  in- 
operative and  void.  The  consequence  in  this 
case  is,  that  the  land  for  which  the  damages 
have  been  assessed  and  are  *sought  to  [*169 
be  recovered  by  the  plaintiff  still  belongs  to 
him,  as  there  has  been  no  valid  devotion  of  it 
to  the  uses  of  a  public  street. 

The  demurrer  is  put  in  to  the  last  eight  pleas, 
and  if  either  plea  constitutes  a  good  bar  to  the 
cause  of  action,  the  defendants  are  entitled  to 
judgment,  though  the  residue  may  be  defect- 
ive. I  do  not  find  this  point  expressly  adjudged 
in  any  case,  or  laid  down  in  any  elementary 
book  on  pleading.  Cases,  however,  strictly 
analogous  have  been  decided,  which  I  think 
afford  sufficient  authority  for  the  above  con- 
clusion. If  there  be  several  counts  in  a  dec- 
laration, or  several  breaches  are  assigned  in  an 
action  of  covenant,  some  of  which  are  good 
and  others  bad,  and  the  defendant  demurs  to 
the  whole  declaration,  judgment  is  given  for 
the  plaintiff.  1  Chit.,  643;  5  Bac.,458;  11 
East,  565  ;  2  Johns.  Dig.,  219,  Demurrer.  But 
what,  if  possible,  is  still  more  decisive,  where 
a  plea  contains  distinct  matters  divisible  in 
their  nature  as  a  plea  of  set-off  of  separate  and 
distinct  demands,  if  the  plaintiff  demurs  to  the 
whole,  though  part  is  bad,  the  defendant  will 
be  entitled  to  judgment  on  the  whole  plea. 
The  demurrer  being  overruled,  as  not  well 
taken,  leaves  the  entire  plea  unanswered.  Pow- 
dick  v.  Lyon,  11  East,  565.  In  Dowsland  v. 
Thompson,  2  W.  Bl.,  910,  the  defendant  plead- 
ed to  an  action  for  freight  of  a  vessel,  that  the 
goods  were  injured  on  board  by  the  negligence 
of  the  plaintiff,  whereby  he  became  indebted 
to  the  defendant  in  the  sum  of  £10,000 ;  he 
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also  pleaded  a  general  set-off  of  £10,000  for 
work  and  labor,  etc.  To  this  plea  there  was  a 
demurrer  and  joinder.  The  court  overruled 
the  demurrer,  on  the  ground  that  the  different 
parts  of  a  plea  of  set-off  were  to  be  viewed  in 
the  light  of  different  counts  in  a  declaration, 
and  as  one  point  of  the  plea  was  good,  though 
the  other  was  bad,  the  demurrer  could  not  be 
sustained.  The  principle  of  these  cases  was 
recognized  and  applied  in  the  case  of  Douglass 
v.  Satterlee,  11  Johns.,  22;  see,  also,  1  Chit., 
643.  It  seems  to  me  impossible  to  distinguish 
the  case  of  a  demurrer  to  two  pleas,  one  of 
which  is  sufficient  to  bar  the  action,  and  the 
other  bad,  from  the  principle  so  fully  settled 
in  the  above  cases. 

17O*]  *Many  of  the  pleas  in  this  case  are 
extremely  informal ;  stuffed  with  much  unim- 
portant matters,  and  tedious  detail,  and  which 
would  have  been  stricken  out,  on  application, 
at  the  cost  of  the  pleader. 
Judgment  for  defendants. 

Distinguished— 11  Barb.,  606. 

Cited  in— 4  Denio,  525 :  23  Barb.,  395 ;  10  Abb.  Pr., 
433 ;  3  Leg.  Obs.,  38 ;  44  Ind.,  14. 


HARRISON  &  DORRIVAL  v.  STEVENS. 

Ejectment — P  leading. 

In  ejectment  a  plaintiff  must,  in  his  declaration, 
describe  truly  the  premises  claimed,  but  is  not 
bound  to  set  forth  the  nature  of  the  estate,  nor  the 
quantity  of  the  interest  claimed  by  him ;  and  it  was 
accordingly  held  that  a  plaintiff  was  entitled  to  re- 
cover an  undivided  share,  although  in  his  declara- 
tion he  claimed  the  whole  of  the  premises. 

Citations— 2  R.  S.,  304,  sec.  9 ;  307,  sec.  30. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Herkimer  Circuit  in  Mar.,  1832,  before 
the  Hon.  Nathan  Williams,  then  one  of  the 
Circuit  Judges. 

The  suit  was  brought  for  the  recovery  of  127 
acres  of  land,  described  as  being  part  of  a  lot 
known  as  "  upper  lot  number  forty-seven,"  in 
Jersyfield  patent,  situate  in  the  Town  of  Rus- 
sia, in  the  County  of  Herkimer.  The  declara- 
tion contained  three  counts :  in  the  first  of 
which  the  plaintiffs,  Harrison  and  Dorrival, 
claimed  the  premises  in  fee  simple ;  in  the 
second,  Harrison  alone  claimed  the  premises 
in  fee  simple,  and  in  the  third,  Dorrival  alone 
claimed  in  fee  simple.  Evidence  of  title  was 
given  as  well  on  the  part  of  the  defendant,  as 
on  the  part  of  the  plaintiffs ;  and  when  the 
parties  rested  their  proofs,  the  counsel  for  the 
defendant  insisted  that  from  the  evidence  pro- 
duced, it  was  manifest  that  the  defendant  had 
title  to  an  undivided  portion  of  the  premises, 
and  consequently  that,  though  it  should  be  ad- 
mitted that  the  plaintiffs  had  shown  title  to  the 
residue  of  the  premises,  they  were  not  entitled 
to  recover,  inasmuch  as  in  the  declaration  they 
had  claimed  the  whole  lot,  and  had  shown 
title  to  but  part  thereof.  The  judge  decided 
that  the  plaintiffs  were  entitled  to  recover  a 
portion  of  the  premises  claimed,  although  the 
jury  were  satisfied  that  the  defendant  had 
shown  title  to  an  undivided  share  of  the  prem- 
ises. The  jury  found  a  verdict  for  the  plaint- 
171*]  iffs  for  91-94ths  *of  the  premises  de- 
scribed in  the  declaration,  and  as  to  the  resi 
due  of  the  premises,  thev  found  for  the  de- 
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fendant.  A  motion  was  made  by  the  defend- 
ant for  a  new  trial.  Various  questions  were 
discussed  on  the  motion,  and  decided  by  the 
court,  but  the  case  is  reported  only  in  refer- 
ence to  the  above  decision  made  at  the  circuit. 

Mr.  L.  Ford,  for  the  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  judge, 
I  think,  was  correct  in  deciding  that  the  plaint- 
iff might  recover  for  an  undivided  part  of  the 
premises,  although  he  claimed  the  whole  in  hi» 
declaration.  The  Statute,  2  R.  S.,  304,  sec.  9, 
declares  that  if  the  plaintiff  claims  an  undi- 
vided share  or  interest  in  any  premises,  he 
shall  state  the  same  particularly  in  his  declara- 
tion. But  if  he  claims  the  whole  of  certain 
premises,  and  it  turns  out  on  the  trial  that  the 
defendant  owns  a  part,  shall  the  plaintiff  be 
nonsuited  and  be  driven  to  another  action  to 
obtain  what  he  is  entitled  to,  merely  because 
his  declaration  claims  more  than  his  precise 
right  ?  There  surely  would  be  no  justice  in 
such  a  course,  unless  the  statute  positively  re- 
quires such  a  declaration.  In  my  opinion  the 
statute  is  complied  with  by  claiming  the  whole; 
the  verdict  will  show  the  exact  quantity  re- 
covered, and  the  regulations  respecting  the 
verdict,  2  R,  S.,  307,  sec.  30,  show  that  it  need 
not  be  for  the  quantity  described  in  the  dec- 
laration. When  there  are  several  plaintiffs, 
and  title  be  shown  in  one  only,  the  verdict 
shall  be  in  his  favor,  and  for  the  defendant  as. 
against  the  other  plaintiffs.  If  the  suit  be 
against  several  defendants,  the  verdict  may  be 
against  one  only.  If  the  plaintiff  recovers  the 
whole  premises  claimed,  the  verdict  shall  be 
general ;  but  if  only  a  part  is  recovered,  the 
verdict  shall  specify  such  part ;  and  if  the  ver- 
dict be  for  an  undivided  share,  such  share  shall 
be  specified  in  the  verdict.  The  estate  also  es- 
tablished on  the  trial  shall  be  specified  in  the 
verdict.  All  these  different  verdicts  may  be 
rendered  upon  a  general  declaration.  The 
plaintiff  is  not  bound  to  state  his  title  precisely 
as  it  may  be  proved  ;  he  *must  describe  [*  1 7  2 
the  premises  truly,  but  I  do  not  understand 
that  he  is  obliged  to  describe  truly  the  nature 
of  his  estate,  nor  the  quantity  of  his  interest. 
If  he  claims  an  undivided  interest,  he  must  so 
state  it ;  but  as  I  have  before  remarked,  under 
a  declaration  claiming  the  whole,  he  is  not  pre- 
vented from,  recovering  an  undivided  interest. 
He  should  not  be  so  prevented,  and  this  case 
is  an  instance  of  the  injustice  of  such  a  re- 
quirement. 

Commented  on— 17  Wend.,  80. 
Cited  in— 2  Barb.,  157 ;  6  Barb,,  131 ;  1  E.  D.  S.,  335  ; 
7  Leg.  Obs.,  149. 


CLEVELAND  v.  CLEVELAND. 

Lands  adjoining  a  public  highway,remaining  unin- 
closed  are  considered  as  dedicated  to  the  public  use, 
and  no  action  will  lie  by  the  owner  against  any  per- 
son traveling  over  it. 

Citations-2  R.  L.,  277,  sec.  22 ;  Act  of  1801,  Webst. 
ed./I  vol.,  591,  sec.  17. 

ERROR  from  the  Washington  C.  P.     D.  R. 
Cleveland  sued  A.  Cleveland  in  a  justice's 
court  for  trespass  in  walking  over  his  lands. 
The  defendant  passed  from  the  beaten  track 
of  a  public  highway  over  a  fence  into  his  own 
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lands,  and  in  doing  so  passed  over  a  strip  of 
land  belonging  to  the  plaintiff  of  from  6  to  10 
feet  in  width,  lying  between  the  road  and  the 
fence,  allowing  the  road  to  be  only  2  rods  wide. 
The  beaten  track  is  two  feet  west  of  the  centre 
of  the  road,  which  is  now  traveled  as  it  was 
when  laid  out.  The  fence  over  which  the  de- 
fendant passed  is  to  the  east  of  the  road.  The 
strip  of  land  has  remained  uninclosed  since  the 
road  was  laid  out.  The  justice  rendered  judg- 
ment in  favor  of  the  plaintiff  for  six  cents  dam- 
ages and  $2.03  costs,  which  judgment  was  re- 
versed by  the  Washington  C.  P.  The  plaintiff 
sued  out  a  writ  of  error. 

Messrs.  Allen  and  Blair,  for  the  plaintiff 
in  error. 

Messrs.  Billings  and  Willard,  for  the  de- 
fendant in  error. 

By  the  Court,  Nelson,  J.  There  is  no  evi- 
dence showing  that  the  road  referred  to  in  the  re- 
turn, and  which  is  a  public  road,  was  originally 
laid  out  only  2  rods  wide.  The  Statute,  2  R.  L., 
173*]  *277,  sec.  22  ;  see,  also,  Act  of  1801, 
Web.  ed.,  vol.  I,  591,  sec.  17,  required  roads 
to  be  laid  out  four  rods  wide.  The  Revised 
Statutes  now  require  public  roads  to  be  not  less 
than  three  rods  wide.  This  road  may  not  have 
more  than  two  rods  under  some  old  law,  or  by 
prescription;  but  if  so,  it  lay  upon  the  plaintiff 
to  prove  the  fact,  as  it  would  be  an  exception 
to  public  roads  generally.  If  it  is  to  be  deemed 
four  rods  wide,  then  there  is  no  doubt  it  ex- 
tends to  the  line  of  the  defendant's  farm;  and 
even  if  it  had  been  proved  to  have  been  laid  out 
but  two  rods  wide  and  a  few  feet  belonging  to 
the  plaintiff  lay  between  the  road'and  the  fence, 
as  it  has  always  been  left  in  common  with 
the  road,  and  thereby  apparently  devoted  to 
the  public  use,  any  person  would  be  justified 
in  using  it  in  that  way.  The  fair  inference  to 
be  drawn  from  its  situation,  thus  acquiesced  in 
by  the  owner  is,  that  it  had  been  abandoned  to 
the  public;  and  any  other  construction  would 
convert  it  into  a  clap-trap  to  catch  trespassers. 

Besides,  even  assuming  the  road  to  be  but 
two  rods  wide,  there  is  some  doubt  upon  the 
evidence  whether  it  did  not  extend  to  the  de- 
fendant's line.  The  court  below  had  a  right  to 
determine  that  question,  and  their  decision  is 
final.  10  Wend.  ,411. 

Judgment  affirmed. 

Followed— 6  Hun,  604,  607. 

Cited  in-2  Abb.,  N.  C.,  230;  9  How.,  U.  S.,  31. 


BLADE  v.  NOLAND. 

Lost  Note — Secondary  Evidence  of  Contents  of— 
Not  Admitted  until  Loss  or  Destruction  is  Ac- 
counted for — Party  as  a  Witness — Bond  of  In- 
demnity—  When  Required. 

A  plaintiff  is  not  allowed  to  give  evidence  of  the 
contents  of  a  note  (sworn  by  him  to  be  lost  or  de- 
stroyed), or  to  resort  to  proof  of  the  original  con- 
sideration of  the  note  in  support  of  his  action,  with- 
out accounting1  for  the  loss  or  destruction  of  the 
note  in  such  manner  as  to  repel  all  inference  of  a 
fraudulent  design  in  its  destruction. 

NOTE.— Negotiable  paper— Suit  on  lost  or  destroyed 
note.  See  Rowley  v.  Ball,  3  Cow.,  303,  note ;  Hins- 
•dale  v.  Bank  of  Orange,  6  Wend.,  378,  note. 
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Proof  that  the  plaintiff  deliberately  and  volunta- 
rily burnt  the  note,  will  not  authorize  the  introduc- 
tion of  inferior  or  secondary  evidence. 

Ex  necessitate  a  party  himself  is  allowed  to  prove 
the  loss  or  destruction  of  a  paper.preliminary  to  the 
introduction  of  secondary  evidence. 

A  bond  of  indemnity,  in  cases  of  this  kind,  is  nec- 
essary only  where  the  note  alleged  to  be  lost  is  ne- 
gotiable, and  its  negotiability  will  not  be  presumed 
but  must  be  proved. 

Citations— 2  R.  S.,  406,  sees.  75,  76 ;  10  Johns..  104 ;  3 
Wend.,  344 ;  2  Johns.  Cas.,  388,  488 :  2  Cai.,  363  ;  11 
Johns.,  446  ;  8  Johns.,  149 ;  3  Cow.,  303 ;  8  Cow.,  77  ; 
3  T.  R.,  151;  Peake,  Bv.,  972 ;  10  Co.,  936;  8  East,  288, 9; 
Gilb.  Ev.,  97. 

Tj^  RROR  from  the  Jefferson  C.  P.  Nolandsued 
-L^  Blade  in  a  justice's  court,  and  declared 
on  a  note  destroyed  or  lost,  and  for  work  and 
labor.  The  defendant  pleaded  the  general  is- 
sue, *and  gave  notice  of  set-off.  The  [*  174 
plaintiff  called  a  witness,  and  proved  by  him 
that  the.  defendant,  previous  to  Mar.  4,  1832, 
gave  the  plaintiff  a  note  for  $24.80,  payable  in 
3  months,  for  wages  due  to  him  for  work  done 
for  the  defendant.  Thff  plaintiff  himself  was 
then  sworn  to  prove  the  loss  of  the  note,  and 
testified  that  he  burnt  it  up  the  next  morning 
after  it  was  given.  A  witness  called  by  the  de- 
fendant also  gave  testimony  tending  to  show 
that  the  note  was  burnt  by  the  plaintiff  on  the 
day  after  it  was  given.  There,  however,  was 
proof  that  the  note  was  in  existence  subsequent 
to  the  day  on  which  the  plaintiff  alleged  it  was 
destroyed.  There  was  also  evidence  of  pay- 
ments by  the  defendant  on  account.  The  jus- 
tice rendered  judgment  in  favor  of  the  plaintiff 
for  $18,  besides  costs.  The  C.  P.  of  Jefferson, 
on  certioi'ari,  affirmed  the  judgment  of  the  jus- 
tice. The  defendant  sued  out  a  writ  of  error. 

Mr.  J.  G.  Watson,  for  the  plaintiff  in 
error. 

Mr.  J.  Butterfield,  for  the  defendant  in 
error. 

By  the  Court,  Nelson,  J.  I  concede  the  rule 
insisted  on  by  the  counsel  for  the  plaintiff  be- 
low, to  the  fullest  extent,  borne  out  by  the  au- 
thorities, and  they  are  numerous ;  and  still  am 
of  opinion  that  the  plaintiff  did  not  give  such 
proof  of  the  loss  of  the  note  as  to  justify  the 
secondary  proof  of  its  contents,  or  to  entitle 
him  to  resort  to  the  original  consideration.  If 
there  had  been  satisfactory  proof  of  the  loss  or 
destruction  of  the  note,  the  omission  to  give  a 
bond  of  indemnity  under  the  Statute,  2  K.  S., 
406,  sees.  75,  76,  would  not  have  interfered  with 
the  recovery;  for  the  provision  of  the  statute 
on  this  subject  is  limited  to  negotiable  paper. 
There  is  no  evidence  that  the  note  in  question 
was  negotiable,  and  it  seems  to  be  settled  that 
the  court  will  not  presume  a  lost  note  to  be  ne- 
gotiable. 10  Johns.,  104;  3  Wend.,  344. 

The  proof  is,  that  the  plaintiff  deliberately 
and  voluntarily  destroyed  the  note  before  it  fell 
due,  and  there  is  nothing  in  the  case  account- 
ing for,  or  affording  any  explanation  of  the  act, 
consistent  with  an  honest  or  justifiable  purpose. 
*Such  explanation  the  plaintiff  was  [*175 
bound  to  give  affirmatively,  for  it  would  be  in 
violation  of  all  the  principles  upon  which  in- 
ferior and  secondary  evidence  is  tolerated,  to 
allow  a  party  the  benefit  of  it  who  has  will- 
fully destroyed  the  higher  and  better  testimony. 
The  danger  of  this  very  abuse  of  a  relaxation  of 
the  general  rule  greatly  retarded  its  introduction 
into  the  law  of  evidence,  and  it  was  for  a  long 
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time  confined  to  a  few  extreme  cases,  such  as 
burning  of  houses,  robbing,  or  some  unavoid- 
able accident.  It  was  contended  by  Chancellor 
Lansing,  in  the  case  of  Livingston  v.  Rogers,  2 
Johns.  Cas.,  488,  after  an  examination  of  all 
the  leading  cases  on  the  subject,  that  secondary 
evidence  was  not  admissible  to  prove  the  con- 
tents of  a  paper  where  the  original  had  been 
lost  by  the  negligence  or  laches  of  the  party  or 
his  attorney.  He  failed  to  convince  the  Court  of 
Errors  to  adopt  his  views  in  a  case  where  the 
negligence  was  not  so  great  as  to  create  suspi- 
cion of  design.  Further  than  this  I  could  not 
consent  to  extend  the  rule.  I  have  examined 
all  the  cases  decided  in  this  court  where  this 
evidence  has  been  admitted,  and  in  all  of  them 
the  original  deed  or  writing  was  lost,  or  de- 
stroved  by  time,  mistake  or  accident,  or  was  in 
the  hands  of  the  adverse  party.  Where  there 
was  evidence  of  the  actual  destruction  of  it, 
the  act  was  shown  to  have  taken  place  under 
circumstances  that  rebelled  all  inference  of  a 
fraudulent  design.  2  Johns.  Cas.,  488;  2  Cai., 
363;  10  Johns.,  374,  363;  11  Id.,  446;  8  Id.,  149; 
3  Cow.,  303;  8  Id.,  77;  3  Wend.,  344;  Peake, 
Ev.,  972,  Am.  ed.;  10  Co.,  936,  Leyfield'scase; 
3  T.  R,  151;  8  East,  288,  289;  Gilb.Ev.,  97. 

In  Ley  field's  case  Ld.  Coke  gives  the  obvious 
reasons  why  the  deed  or  instrument  in  writing 
should  be  produced  in  court :  1 .  To  enable  the 
court  to  give  aright  construction  to  it  from  the 
words.  2.  To  see  that  there  are  no  material 
erasures  or  interlineations.  3.  That  any  con- 
dition, limitation,  or  power  of  revocation  may 
be  seen;  for  these  reasons  oyer  is  required  in 
pleading  a  deed.  But  he  says,  in  great  and  no- 
torious extremities,  as  by  casualty  of  fire,  etc., 
if  it  shall  appear  to  the  judges  that  the  paper 
is  burnt,  it  may  be  proved  by  witnesses  so  as 
not  to  add  affliction  to  affliction. 
1  76*]  *The  above  is,  in  brief,  the  foundation 
of  the  rule  in  these  cases  of  secondary  proof  of 
instruments  in  writing,  and  it  has  been  much 
relaxed  and  extended  in  modern  times  from  ne- 
cessity, and  to  prevent  a  failure  of  justice;  yet 

1  believe  no  case  is  to  be  found  where,  if  a 
party  has  deliberately  destroyed  the  higher  evi- 
dence, without  explanation  showing  affirma- 
tively that  the  act  was  done  with  pure  motives, 
and  repelling  every  suspicion  of  a  fraudulent 
design,  that  he  has  had  the  benefit  of  it.     To 
extend   it  to  such  a  case  would  be   to  lose 
sight  of  all  the  reasons  upon  which  the  rule  is 
founded,  and  to  establish  a  dangerous  prece- 
dent. We  know  of  no  honest  purpose  for  which 
a  party,  without  any  mistake  or  misapprehen- 
sion, would  deliberately  destroy  the  evidence 
of  an  existing  debt;  and  we  will  not  presume 
one. 

From  the  necessity  and  hardship  of  the  case, 
courts  have  allowed  the  party  to  be  a  compe- 
tent witness  to  prove  the  loss  or  destruction  of 
the  papers;  but  it  would  be  an  unreasonable 
indulgence,  and  a  violation  of  the  just  maxim 
that  no  one  shall  take  advantage  of  his  own 
wrong,  to  permit  this  testimony,  where  he  has 
designedly  destroyed  it. 

Judgment  reversed. 

Lost  or  destroyed  paper— Evidence  of  contents. 
Cited  in— 17  Wend.,  242 ;  90  N.  Y.,  684 ;  1  Keys,  269  ; 

2  Abb.  App.,  Dec.,  37;  5  How.,  Pr..  285 ;  33  How.  Pr., 
470 ;  64  How.  Pr.,  267;  57  Ind.,  118. 

When  recovery  may  be  had  upon.  Distinguished— 
26  Am.  Rep.,  603,  604  (70  N.  Y.,  283). 


Cited  in— 55  N.  Y.,  418;  3  Lans.,  7;  7  Barb.,  568. 

When  party  himself  allowed  to  prove  loss.  Cited 
in— 29  Hun,  121 ;  8  Barb.,  663 ;  10  Leg.  Obs.,  59 ;  5  Al- 
len, 173. 

Bond  of  indemnity.  Cited  in— 16  N.  Y.,  586;  54  N.  Y., 
441 ;  5  Duer,  161. 

Also  cited  in— 1  Daly,  157. 


RAYMOND  e.  ROWLAND. 

False  Representations — When  made  to  Agent, 
Action  on  the  Case  Lies  in  Name  of  Principal- 
Competency  of  the  Agent  as  Witness  for  Prin- 
cipal. 

Case  lies  in  the  name  of  the  principal  for  a  false 
representation  made  to  the  agent,  whether  he  be  a 
factor,  commission  merchant  or  clerk. 

Where  case  was  brought  for  a  false  representation 
as  to  the  credit  of  a  house  to  which  goods  were 
shipped,  by  means  of  which  the  shipment  was  lost, 
it  was  held,  that  the  action  was  properly  brought  in 
the  name  of  A,  the  owner  of  the  goods  shipped,  al- 
though B  had  made  advances  to  an  amount  exceed- 
ing half  the  value  of  the  goods,  had  the  control  of 
the  property,  and  had  shipped  it  to  the  consignees  ; 
it  appearing  that  B  apprised  the  consignees  that  he 
acted  only  as  agent,  though  he  did  not  disclose  the 
name  of  his  principal.  And  it  was  further  held,  that 
B  releasing  his  interest,  was  a  competent  witness 
for  A. 

Citations— 7  Wend.,  10 ;  3  Johns.,  27. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Raymond  sued  Howland  in  an 
action  on  the  case  for  false  representation  as  to 
the  credit  of  a  mercantile  house  at  Matanzas, 
*to  which  the  plaintiff  was  about  to  [*177 
make  a  shipment  of  goods  to  be  sold  on  com- 
mission, and  subsequently  made  such  ship- 
ment, which  was  lost  by  the  insolvency  of  the 
consignees.  On  the  trial  of  the  cause,  one 
Wood  being  called  as  a  witness  for  the  plain- 
tiff, was  objected  to  as  interested.  After  evi- 
dence adduced  by  both  parties  upon  the  ques- 
tion of  the  interest  of  the  witness,  he  executed 
a  release  to  the  plaintiff,  was  sworn,  and  proved 
the  representation  alleged  to  have  been  made 
by  the  defendant.  Upon  his  examination,  it 
appeared  that  the  shipment  in  question  was  a 
large  quantity  of  provisions  placed  by  the 
plaintiff  in  his  hands  as  agent  ;  that  he  had 
agreed  to  advance  50  per  cent,  of  the  cost  of  the 
cargo  and  had  actually  made  advances  beyond 
that  amount,  and  the  plaintiff  had  agreed  that 
he  should  retain  the  control  of  the  property  for 
such  advances.  The  bill  of  lading  and  invoice 
stated  the  goods  to  be  shipped  by  Wood,  who, 
however,  wrote  the  house  at  Matanzas  that  he 
was  only  an  agent  in  the  shipment,  although 
no  one  was  known  in  the  business  but  himself, 
and  he  therefore  wished  it  transacted  in  his 
name  alone.  He  further  testified  that  the  repre- 
sentations as  to  the  credit  of  the  house  at  Ma- 
tanzas was  made  by  the  defendant  to  him,  the 
witness,  and  that  the  defendant  was  informed 
by  him  that  in  making  the  shipment  he  acted 
as  agent,  though  he  did  not  tell  him  who  was 
his  principal.  After  some  further  testimony, 
the  plaintiff  rested,  and  the  counsel  for  the  de- 
fendant moved  that  the  plaintiff  be  nonsuited, 
on  the  grounds  :  1.  That  there  was  no  decep- 
tion upon  or  injury  to  the  plaintiff  ;  and  2. 


NOTE — Fraud — False  representations—  Wlien  action 
lies  for.  For  a  full  discussion,  see  Allen  v.  Adding- 
ton,  7  Wend.,  9,  note. 
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That  there  was  no  evidence  of  fraud  to  submit 
to  the  jury.  The  Chief  Justice  of  the  Superior 
Court  decided  that  the  suit  could  be  sustained 
only  in  the  name  of  Wood,  and  ordered  a  non- 
suit to  be  entered.  The  plaintiff  excepted  and 
sued  out  a  writ  of  error. 

Mr.  R.  Sedgwick,  for  the  plaintiff  in  er- 
ror. 

Mr.  S.  P.  Staples,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  In  deciding 
the  point  excepted  to,  it  must  be  conceded,  for 
1 7  8*]  the  purpose  of  this  motion,  that  *there 
was  evidence  enough  to  go  to  the  jury,  if  the 
suit  had  been  brought  in  the  name  of  the  right 

Elaintiff.     The  question,  then,  is,  whether  the 
raud   must   be  practiced  upon  the  plaintiff 
personally,  or  whether  the  action  lies  where 
the  fraudulent  representation  is  made  to  the 
plaintiff's  clerk  or  agent. 

Upon  principle,  it  can  make  no  difference 
whether  a  fraud  is  perpetrated  upon  the  prin- 
cipal or  agent  ;  a  clerk  is  an  agent,  and  so  is  a 
factor  or  commission  merchant.  The  agent  is 
intrusted  with  the  disposition  of  the  property 
of  the  principal,  and  if  he  disposes  of  it  in  the 
manner  that  a  prudent  man  would  dispose  of 
his  own,  he  is  not  responsible  to  his  principal 
for  any  loss  which  may  be  sustained.  If  the 
fraudulent  representation  be  made  to  the  prin- 
cipal himself,  and  damage  ensue,  it  is  the  loss 
of  the  principal,  of  course  ;  and  if  a  similar 
representation  be  made  to  an  agent  of  any  de- 
scription, and  there  is  no  want  of  prudence 
on  his  part,  the  loss  falls  upon  the  principal, 
and  not  upon  the  agent ;  so  that  it  makes  no 
difference  to  the  principal  whether  the  fraud 
be  practiced  upon  himself  or  his  agent.  It  can- 
not be  alleged  by  the  defendant  that  the  agent 
is  responsible  to  his  principal,  for  that  is  a 
matter  with  which  the  defendant  has  no  con- 
cern ;  if  he  has  been  guilty  of  a  fraud  which 
has  caused  damage,  he  is  responsible  to  the 
injured  party.  He  is  liable  but  once  ;  if  the 
principal  recovers,  that  recovery  limits  the  ex- 
tent of  the  defendant's  liability, for  if  the  agent 
should  afterwards  prosecute,  the  former  re- 
covery would  be  a  bar.  In  any  point  of  view, 
therefore,  it  seems  to  me  the  defendant  is  liable 
to  the  principal. 

If  it  be  said  that,  the  decision  of  the  court  be- 
low was,  that  Wood  should  bring  the  action 
because  he  was  the  owner  of  the  property  ;  I 
answer,  the  court  could  not  have  so  decided, 
because  that  was  a  question  of  fact  to  be  de- 
termined by  the  jury.  If  the  court  had  put 
the  nonsuit  upon  the  interest  of  Wood  as  a 
witness,  they  would  have  excluded  him  as  in- 
competent. He  was  admitted  as  a  witness  and, 
no  doubt,  correctly;  he  had  made  advances 
upon  the  property,  but  the  title  was  in  the 
plaintiff;  and  when  Wood  parted  with  the  pos- 
session of  theproperty,  he  had  no  security  for 
his  money  but  the  responsibility  of  the  plaint- 
1 79*]  iff.  When  the  facts  are  *correctly  un- 
derstood, it  is  at  least  doubtful  whether  an 
action  would  lie  in  Wood's  name  for  the  prop 
erty  as  against  the  consignees.  He  acted  as 
agent,  and  so  informed  them  ;  but  even  if  he 
had  an  interest  which  he  might  have  enforced 
in  his  own  name,  there  can  be  no  doubt  that 
the  release  devested  him  of  his  interest,  so  as 
WEND.  12. 


to  render  him  a  competent  witness ;  and  his 
credibility  was  a  subject  for  the  consideration 
of  the  jury.  That  the  plaintiff  had  an  interest 
has  not  been  questioned,  for  there  is  no  testi- 
mony contradicting  that  fact. 

I  have  above  endeavored  to  show  that,  upon 
principle,  it  makes  no  difference  whether  the 
fraud  be  practiced  upon  the  owner  of  the  prop- 
erty or  his  agent;  and  the  position  is  supported 
by  adjudged  cases.  The  late  case  of  Allen  v. 
Addington,  7  Wend.,  10,  was  one  where  the 
business  was  transacted  with  the  clerk.  It  is 
true  that  the  plaintiff  was  at  home,  and  was 
consulted  by  his  clerk  ;  but  in  the  case  of 
Ward  v.  Center,  3  Johns.,  272,  the  plaintiff 
was  from  home  ;  the  business  was  wholly  done 
with  the  clerk  ;  the  false  representations  were 
made  to  him  alone,  and  upon  him  was  the 
fraud  perpetrated.  He  sold  and  delivered  the 
goods,  and  no  objection  was  raised  on  that 
ground. 

The  judgment  must  be  reversed. 

Cited  in-13  Barb.,61 ;  22  Barb.,  630 ;  7  Leg.  Obs.,  23. 


OSBORNE  v.  KERR. 

Personal  Liability  of  Superintendent  of  Canals 
for  Work  and  Materials. 

A  superintendent  of  the  canals  is  not  personally- 
responsible  for  work  done  or  materials  found  at  his 
request,  for  the  repair  of  the  canals  or  works  con- 
nected therewith,  unless  it  is  manifest  that  it  was 
the  intention  of  the  parties  that  he  should  be  person- 
ally liable.  A  naked  promise  to  pay  is  not  enough 
in  such  case  to  create  a  personal  obligation. 

Citations— 12  Johns.,|  448 ;  18  Johns.,  138 ;  8  Cow., 
191 ;  1  Cranch,  143. 

TERROR  from  the  Erie  C.  P.  Kerr  sued  Os- 
JuJ  borne  in  a  justice's  court.  Osborne  was  a 
Superintendent  of  the  Erie  Canal,  and  em- 
ployed Kerr  to  get  out  a  quantity  of  timber  to 
repair  a  waste-weir,  and  also  to  rebuild  a  bridge. 
Osborne  said  he  would  pay  what  was  right. 
The  timber  was  got  out  and  the  bridge  repaired. 
It  was  generally  known  that  Osborne  was  a 
*superintendent! There  was  some  doubt  [*18O 
from  the  evidence  whether  Kerr  had  been  fully 
paid.  The  justice  gave  judgment  for  the  de- 
fendant, which  judgment  the  Erie  C.  P.  on 
certiorari  reversed.  Osborne  sued  out  a  writ 
of  error. 

Mr.  T.  T.  Sherwood,  for  the  plaintiff  in 
error. 

Mr.  S.  Smith,  for  the  defendant  in  error. 

By  the  Court,  Nelson,  J.  I  think  the  C.  P. 
erred  in  reversing  the  judgment  of  the  justice, 
both  upon  the  facts  and  law  of  the  case ; 
though  the  judgment  would  not  be  disturbed 
upon  the  former  ground.  It  is  clear  that  the 
defendant  acted  in  the  capacity  of  a  public 
agent,  and  such  fact  was  well  known  to  the 
plaintiff  below.  There  is  nothing  in  the  evi- 
dence to  warrant  the  conclusion  that  the  de- 


NOTE. — Public  officers— Personal  liability  of,  on  con- 
tracts made  by  them. 

The  question  is,  whether  the  officer  contracted  as  a 
public  agent,  or  as  a  private  person. 

Contracts  made  by  a  public  officer  within  the  scope 
of  his  authority,  are  presumed  to  be  made  in  his  of- 
ficial capacity,  unless  the  contrary  appears.  See 
Gill  v.  Brown,  12  Johns.,  385,  note  ;  Fox  v.  Drake,  8 
Cow.,  191,  note ;  Henderson  v.  Brown,  1  Cai.,  92,note. 
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fendant  intended  to  bind  himself  personally 
for  the  price  of  the  timber.  As  such  agent  he 
intended  no  doubt  to  see  the  plaintiff  paid, 
which  was  a  part  of  his  public  duty,  and  suffi- 
ciently rebuts  any  inference  of  personal  obli- 
gation, to  be  drawn  from  the  contract  made. 
The  law  on  this  point  is  too  well  and  correctly 
settled  to  require  examination.  12  Johns.,  448; 
18  Id.,  128 ;  8  Cow.,  191  ;  1  Cr.,  143. 
Judgment  reversed. 

Cited  in-46  N.  Y.  75 ;  22  Barb.,  617 ;  4  How.'.U.  S., 
149 ;  9  Minn.,  177. 


EVANS  v.  MORAN. 

• 
Ejectment  by  Landlord — Service. 

In  an  action  of  ejectment  by  landlord  against  ten- 
ant, for  the  non-payment  of  rent,  where  the  prem- 
ises are  unoccupied  and  there  is  no  dwelling-house 
or  other  building  on  the  premises,  the  affixing  of  the 
declaration  on  a  post  in  a  conspicuous  place  on  the 
premises,  will  be  deemed  a  good  service,  and  a  rule 
to  plead  will  be  allowed  to  be  entered. 

Whether  such  service  would  be  deemed  gOPd 
where  the  relation  of  landlord  and  tenant  does  n6.t 
exist,  quaere. 

Citations— 2  R.  S.,  305,  sec.  15 ;  1 R.  L.,  441,  sec.  23. 

THIS  was  an  action  of  ejectment  by  a  land- 
lord against  a  tenant  for  non-payment  of 
rent,  and  the  declaration  having  been  served 
181*]  *not  on  the  defendant -personally,  but 
by  affixing  a  copy  on  a  post  in  a  conspicuous 
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place  on  the  demised  premises,  there  being  no 
dwelling-house  or  other  building  on  the  same, 
and  the  premises  being  vacant  and  unoccupied, 
the  plaintiff  moved  for  leave  to  enter  a  rule 
that  the  defendant  plead. 

By  the  Court,  Savage,  Oh.  J.  The  Revised 
Statutes  forbid  that  a  rule  to  plead  shall  be  en- 
tered without  the  special  order  of  the  court, 
where  a  declaration  in  ejectment  shall  have 
been  served  in  any  other  manner  than  on  the 
defendant  personally;  but  are  silent  as  to  what 
shall  be  considered  a  good  service  in  a  case  like 
the  present.  2  R.  S.,  305,  sec.  15.  By  the 
former  Statute,  1  R.  L.,  441,  sec.  23,  it  was 
provided,  in  case  the  declaration  could  not  be 
legally  served,  or  there  was  no  tenant  in  actual 
possession  of  the  premises,  that  the  declaration 
might  be  affixed  upon  the  door  of  any  demised 
messuage,  or  if  the  action  was  not  for  the  re- 
covery of  a  messuage,  then  upon  some  noto- 
rious place  of  the  lands,  etc. ;  and  such  affixing 
it  was  declared  should  be  deemed  legal  service 
of  the  declaration.  The  mode  of  service  spec- 
ified in  the  former  statute  we  consider  as  well 
'.adapted  to  give  notice  to  the  tenant  in  an  ac- 
ti'(?IL  against  him  by  his  landlord,  and  having 
been'  pursued  in  this  case,  we  direct  the  rule 
to  pleaoN-to  be  entered.  We,  however,  do  not 
say  that  suCJ1  service  would  be  good  where  the 
relation  of  lai?-41°rd  and  tenant  does  not  exist. 

Overruled— 22  We??*3-.  6U.  6^- 

*  WEND.  12. 


[END  OP  MAY  TERM,  1834.] 
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183*]  *THE  PEOPLE,  ex  rel.  R.  MUIK, 

v. 

-G.  B.  THROOP,  Cashier  of  the  Cayuga  Coun- 
ty Bank. 

Mandamus,  Lies  to  Compel  Cashier  of  Bank  to 
Permit  Inspection  of  Books  by  a  Director — 
Board  of  Directors  have  no  Right  to  Prevent 
One  of  their  Number  from  Inspecting  Books — 
Practice. 

A  Board  of  Directors,of  a  bank  have  no  right  to 
pass  a  resolution  excluding1  one  of  its  members  from 
;an  inspection  of  its  books,  although  they  believe 
him  to  be  hostile  to  the  interests  of  the  institution ; 
.and  it  was  accordingly  held  in  this  case,  where  the 
Cashier  of  a  bank  had  refused  to  permit  a  director 
to  inspect  the  discount  book,  that  a  mandamus  lay. 
commanding  the  cashier  to  submit  the  book  to  his 
inspection,  although  the  conduct  of  the  cashier  had 
been  approved  by  a  resolution  of  the  Board. 

It  was  also  held  that  the  mandamus*  might  proper- 
ly be  directed  to  the  Cashier,  and  need  not  be  direct- 
ed to  the  Board ;  the  court,  however,  intimating 
that  as  notice  had  been  given  to  the  directors,  there 
would  be  no  impropriety  in  directing  the  writ  to 
them  as  well  as  to  the  Cashier. 

Where  a  rule  to  show  cause  has  been  obtained,  and 
cause  is  shown,  but  not  satisfactory,  a_  peremptory 
mandamus  will  be  granted  in  the  first  instance,  and 
the  relator  not  subjected  to  the  delay  of  an  alterna- 
tive :  in  such  case,  however,  the  party  against  whom 
the  proceeding  is  had  will  be  permitted  to  make  up 
a  record  pro  forma,  for  the  purpose  of  suing  out  a 
writ  of  error. 

On  a  party  appearing  to  show  cause  why  a  manda- 
mus should  not  issue,  the  relator  holds  the  affirma- 
tive—note. 

Citations— 3  Pick.,  462 ;  Ang.  &  Ames,  Corp.,  ch. 
9, 177-200 ;  10  Wend.,  100 ;  5  Cow.,  465  ;  2  R.  S.,  589-592, 
601,  602. 

MOTION  for  a  mandamus.  The  relator,  on 
an  affidavit  that  he  was  one  of  the  Di- 
rectors of  the  Cayuga  Co.  Bank,  and  that  the 
Cashier  of  that  institution  had  refused  to  per- 
mit him  to  inspect  and  examine  the  discount 
book  of  the  Bank,  obtained  a  rule  that  the 
Cashier  submit  the  book  to  his  inspection,  or 


show  cause  why  a  mandamus  should  not  issue. 
The  Cashier  *showed  cause;  his  own  [*184 
affidavit  and  the  affidavits  of  six  of  the  Direct- 
ors were  produced  and  read.  The  following 
facts  appeared:  The  Bank  commenced  busi- 
ness about  the  20th  day  of  August  last.  The 
Board  of  Directors  consists  of  the  number  of 
thirteen,  of  whom  the  Cashier  is  one.  The  re- 
lator holds  stock  to  the  amount  of  $500,  and 
is  one  of  the  Directors,  and  attended  the  meet- 
ings of  the  Board  until  October  last;  since  when 
he  has  not  attended.  On  the  first  Tuesday  of 
February,  he  demanded  of  the  Cashier  an  in- 
spection of  the  discount  book  of  the  Bank; 
with  which  demand  the  Cashier  refused  to 
comply,  and  after  such  refusal,  the  Board  of 
Directors  passed  a  resolution  approbating  the 
conduct  of  the  Cashier,  and  directing  him  and 
the  clerks  of  the  Bank  not  to  permit  the  relator 
to  inspect  the  discount  book.  The  Directors 
state  that  they  consider  the  relator  hostile  to 
the  institution;  that  they  are  informed  and  be- 
lieve that  he  has  circulated  reports  unfavora- 
ble to  it;  that  he  has  declared  to  one  of  their 
number  that  the  Bank  had  done  no  good  busi- 
ness, that  the  stock  had  been  paid  in  by  illegal 
and  fictitious  certificates  of  deposit,  and  that 
the  affairs  of  the  Bank  were  badly  managed. 
They  state  further  that  the  relator  is  a  mer- 
chant in  extensive  business,  and  has  been  en- 
gaged in  collecting  the  bills  of  the  Bank,  to 
enable  the  Auburn  Bank  (a  rival  institution)  to 
return  them  to  the  Cayuga  Co.  Bk. ;  and  that 
from  the  conduct  and  declarations  of  the  re- 
lator, they  believe  that  his  object,  in  desiring 
an  inspection  of  the  books  of  the  Bank,  is  not 
for  any  good  or  proper  end,  but  probably  for 
the  purpose  of  enabling  him  to  make  mischiev- 
ous and  injurious  representations.  The  case 
was  heard  at  a  former  special  term,  when  it 
was  fully  argued. 
Mr.  M.  T.  Reynolds,  for  the  relator. 


NOTE.— Corporations— Mandamus  to  compel  a  dia- 
•closure  of  books. 

The  court  may  compel,  by  mandamus,  the  disclosure 
of  corporation  books  to  those  who  are  entitled  to  see 
them.  In  addition  to  the  above  case  of  People  v. 
'Throop,  see  People  v.  Mott,  1  How.  Pr.,  247 :  People 


v.  Pacific  Mail  Steamship  Co.,  50  Barb.,  280 ;  3  Abb. 
Pr.  N.  S.,  364 ;  34  How.  Pr.,  193 ;  Sasre  v.  L.  S.  &  M.  S. 
Ry.  Co..  70  N.  Y.,  220 ;  People  v.  L.  S.  &M.  S.  Ry.  Co., 
11  Hun,  1 ;  State  v.  Goll,  31  N.  J.  L.,  285 ;  St.  Luke's 
Church  v.  Slack,  7  Gush.,  226;  American  Ry.  Frog 
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Co.  v.  Haven,  101  Mass.,  398 ;  3  Am.  Rep.,  377. 
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Messrs.   J.   Edwards    and   S.   Stevens, 

contra. 1 

185*]  *By  the  Court,  Savage,  Ch.  J.  It 
must  be  conceded  that  if  the  relator  has  a  right 
to  the  inspection  of  the  books  of  the  Bank,  a 
mandamus  is  the  appropriate  and  the  only  rem- 
edy at  law.  The  cases  cited  by  counsel  show 
that  in  case  of  removal  or  suspension  from  cor- 
porate rights,  a  mandamus  is  the  proper  rem- 
edy. No  action  at  law  lies  in  such  a  case,  un 
der  its  present  circumstances;  whether  an  ac- 
tion might  not  be  maintained  in  case  actual  in- 
dividual damage  should  be  the  consequence  of 
the  conduct  of  the  defendant  and  his  co-Direct- 
ors, is  a  question  not  presented;  and  if  such 
an  action  would  lie,  that  would  be  no  objec 
tion  to  a  mandamus  in  the  present  state  of  the 
case.  If  there  is  a  right  on  the  part  of  the  re- 
lator to  examine  the  books,  either  with  refer- 
ence to  his  own  safety  or  with  a  view  to  the 
proper  execution  of  the  trust  reposed  in  him 
by  the  stockholders,  then  this  is  the  remedy, 
and  the  only  remedy  in  a  court  of  law.  The 
question,  then,  seems  to  be  this:  Has  every  di- 
rector of  a  bank  a  right  to  know  the  transac- 
tions of  his  co  directors  in  relation  to  the  man- 
agement of  the  institution?  The  stating  the 
question  furnishes  the  answer.  What  right 
has  the  president,  or  any  other  Director,  to  de- 
mand information  as  to  the  affairs  of  the  insti- 
tution, which  the  relator  has  not?  The  13  Di- 
rectors were  elected  by  the  same  stockholders, 
at  the  same  election,  to  hold  for  the  same  term, 
clothed  with  the  same  powers,  invested  with 
the  same  trusts— each  to  exercise  his  best  judg- 
ment in  the  management  of  the  affairs  of  the 
Company.  Suppose  a  difference  of  opinion 
exists  among  the  Directors,  a  majority  must 
control;  but  if  they  are  divided,  say  6  against 
7,  is  it  competent  for  the  majority  to  turn  the 
minority  out  of  the  Directors'  room,  and  refuse 
them  any  information  of  the  business  transac- 
tions of  the  Bank?  Surely  such  an  outrage 
could  not  be  defended ;  nor  can  I  conceive  of 
any  plausible  apology  for  it.  The  Directors, 
thus  virtually  ejected  from  office,  might  be  the 
principal  stockholders  in  the  Bank,  and  the 
majority  might  have  very  little  interest  there- 
in, or  might  be  hostile  to  the  best  interests  of 
the  institution.  These  are  possibilities,  but 
have  little  or  nothing  to  do  with  the  question 
of  right.  Every  Director  has  an  equal  right  in 
regard  to  this  matter. 

1 86*]  *The  defendant  and  a  majority  of  the 
.  Directors  state,  as  a  reason  for  their  conduct, 
that  the  relator  found  fault  with  their  proceed 
ings,  and  they  were  informed  and  believed  that 
he  was  hostile  to  the  interests  of  an  institution 
in  which  he  was  a  stockholder  to  the  amount 
of  $500,  and  a  Director.  The  other  Directors, 
therefore,  made  a  by  law,  excluding  him  from 
all  knowledge  of  their  business  transactions; 
and  it  is  contended  that  the  statute  gives  them 
this  power.  The  Act  of  Incorporation  gives 

I.— Upon  the  coming  on  of  the  motion,  a  question 
arose  as  to  which  party  held  the  affirmative,  the  re- 
lator or  the  party  showing  cause.  The  Chief  Justice 
said  that  the  relator,  of  course,  held  the  affirmative; 
he  had  obtained  a  rule  for  the  opposite  party  to 
show  cause  why  the  mandamus  should  not  issue ;  on 
cause  being  shown,  he  would  move  for  amandamus, 
and  after  the  opposite  party  had  been  beard  in  op- 
position to  the  motion,  the  counsel  of  the  relator 
would  be  at  liberty  to  reply. 
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the  Directors  power  to  make  such  by-laws  as 
shall  be  needful  touching  the  government  of 
the  Corporation,  the  management  of  its  busi- 
ness and  property,  and  the  duties  and  conduct 
of  the  officers,  clerks  and  servants  employed  by 
them.  This  is  a  power  which  they  would 
have  possessed  at  the  common  law,  had  it  not 
been  conferred  by  the  charter;  it  is  a  power  in- 
cident to  every  Corporation  aggregate, and  con- 
ferred by  the  Act  of  creating  such  a  Corpora- 
tion. But  all  by-laws,  to  be  valid,  must  be 
reasonable — must  be  consistent  with  the  laws 
of  the  State,  and  promotive  of  the  interest  of 
the  Corporation;  they  must  not  be  unequal, 
oppressive,  or  vexatious.  Whether  by-laws 
are  reasonable  and  consistent  with  law  is  a  ques- 
tion solely  for  the  court.  3  Pick.,  462;  Aug. 
&  Ames,  Corp.,  ch.  9,  p.  177-200  ;  10  Wend., 
100;  5  Cow.,  465.  A  by-law,  to  be  entitled  to 
the  name,  must  be  some  regulation  which  ope- 
rates upon  all  alike.  The  resolution  entered  by 
the  Directors  is  not  entitled  to  the  appellation 
of  a  by-law;  it  is  a  mere  direction  to  the  offi- 
cers to  exclude  a  Director  of  the  Bank  from 
the  enjoyment  of  his  rights.  It  is  aimed  at  a 
single  individual;  not  a  general  regulation  af- 
fecting the  Directors  at  large  or  the  stock- 
holders. 

The  Revised  Statutes  have  prescribed  cer- 
tain rules  for  the  government  of  Directors  of 
moneyed  corporations,  and  have  made  the  Di- 
rectors personally  liable  for  a  violation  of  those 
regulations  in  certain  cases.  2  R.  S.,  589-592, 
and  pp.  601,  602.  Thus,  in  p.  592,  sec.  13  it  is 
enacted,  that  every  Director  not  present  at  a 
meeting  when  certain  violations  shall  happen, 
shall  be  deemed  to  have  concurred  therein,  if 
the  facts  appear  on  the  bobks  of  the  Company, 
and  he  shall  remain  a  Director  for  6  months 
and  shall  not  requiie  his  *written  dis-  [*187 
sent  to  be  entered  in  the  minutes  of  the  Direct- 
ors. How  can  a  Director  know  what  was  done 
when  he  was  not  present,  unless  he  can  have 
access  to  the  books  which  disclose  what  was 
done?  The  statutes  do  not  secure,  in  terms,  to 
every  Director  the  right  to  examine  the  books; 
but  by  the  section  last  quoted,  and  those  pre- 
ceding it,  he  may  be  made  liable  civilly  and 
criminally  for  the  improper  conduct  of  his  co- 
Directors.and  unless  he  can  have  the  means  of 
knowing  what  has  been  done,  he  cannot  avoid 
such  liability.  Whatever  may  have  been  the  hos- 
tility manifested  by  the  relator,  the  conduct  of 
the  Board  of  Directors  and  that  of  the  Cashier 
cannot  be  justified.  What  would  be  said  of  a 
legislative  body  who  should  refuse  to  a  mem- 
ber the  knowledge  of  its  proceedings  which 
occurred  while  he  was  absent,  or  a  perusal  of 
its  journals?  This  case  is  not  entirely  analo- 
gous, but  it  is  sufficiently  so  to  show  the  char- 
acter of  the  high-handed  measure  adopted  by 
the  Board  of  Directors. 

The  only  question  about  which  there  can  be 
any  doubt  is,  whether  the  mandamus  should 
be  directed  to  the  Cashier,  who  is  a  ministerial 
officer,  or  to  the  Board  of  Directors,  of  which 
h,e  is  a  constituent  member.  The  rule  is,  that 
the  writ  shall  be  directed  to  him  who  is  to 
do  the  thing  required  to  be  done.  The  Cash- 
ier is  the  person  having  the  custody  of  the 
books  in  question;  and  though  the  officer  of 
the  Directors,  yet  he  has  the  particular  charge 
of  the  books  and  papers  of  the  institution, 
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j-which  are  as  much  the  books  of  the  relator  as 
of  any  other  individual  Director;  and  although 
the  Board  approbated  the  conduct  of  the  Cash- 
ier, the  refusal  complained  of  was  his  individ- 
ual act,  and  not  in  obedience  to  the  resolution 
of  the  Board,  for  the  refusal  preceded  the  res- 
olution. It  cannot,  therefore,  be  improper  to 
direct  the  writ  to  the  Cashier.  Nor  can  I  see 
any  impropriety  in  directing  it  also  to  the  Di- 
rectors. They  have  had  notice  of  the  applica- 
tion, and  6  of  them  have  shown  cause  against 
it  by  their  affidavits. 

There  can  be  no  impropriety  in  granting  a 
peremptory  writ  in  the  first  instance.  The 
rule  to  show  cause  has  performed  the  office 
of  an  alternative  writ.  The  same  matter  has 
now  been  presented  to  the  court  by  affidavit, 
which  would  have  come  in  the  shape  of  a  re- 
turn to  an  alternative  mandamus.  A  delay 
1 88*]  *might  render  nugatory  the  whole  pro 
ceeding  as  to  the  relator ;  and  granting  the 
peremptory  writ  in  the  first  instance  cannot 
prejudice  the  defendant  or  the  Directors  as  to 
a  review  of  the  decision  of  this  court.  If  it  is 
desired,  a  record  may  be  made  up  pro  forma, 
and  judgment  rendered  at  the  first  term, so  that 
the  party  defendant  may  bring  his  writ  of  er- 
ror, if  he  be  so  advised. 

A  peremptory  mandamus  is  ordered. 

Right  of  stockholder  to  inspect  hooks.  Cited  in — 
5  N.  Y.,  566 ;  3  Am.  Rep.,  384  (101  Mass.,  406). 

Peremptory  mandamus-  When  ivill  be  granted  in 
first  instance.  Cited  in-27  N.  Y.,  386.  387 ;  30  How. 
Pr.,  207. 

Mandamus—  When  proper  remedy.  Cited  in— 2 
Barb.,417 ;  50  Barb.,  283;  34  How.  Pr.,  195;  3  Abb.  N. 
S.,  366 ;  Edm.,  551 ;  6  Leg.  Obs.,  65. 


HOYT  ET  AL.  v.  BLAIN. 

Verdict  for  Less  than  $50 — Scire  facias  Proceed- 
ings with  Judgment,  Including  Costs,  set  Aside 
as  mala  fide — Costs. 

Where  a  plaintiff,  who  had  a  verdict  in  assumpsit 
for  less  than  $50,  and  was  not  entitled  to  costs,  sued 
out  a  tscire  facias,  and  obtained  judgment  therein,  as 
well  for  costs  as  for  the  damages  in  the  original  suit, 
the  defendant  not  having  appeared  to  the  scire  fa- 
cias, under  the  impression  that  the  plaintiff  could 
not  recover  costs,  and  with  the  knowledge  that  the 
costs,which  he  was  entitled  to  demand  of  the  plaint- 
iff, exceeded  the  damages,  the  proceedings  upon 
the  scire  fac  ias  were  set  aside,  on  the  ground  that 
they  were  had  mala  flde,  the  plaintiffs  knowing  that 
there  was  nothing  due  to  them. 

Where  a  scire  facias  is  prosecuted  in  good  faith  in 
a  proper  case,  costs  follow  the  recovery  of  judg- 
ment, be  the  amount  of  the  recovery  ever  so  small. 

Citations— 2  R.  S.,  613,  sec.  3 ;  615,  sec.  8,  9, 16. 

rPHE  plaintiffs,  in  June,  1880,  obtained  a  ver- 
JL  diet  against  the  defendant  for  $30.51  in  an 
action  of  assumpsit,  the  demands  exhibited  on 
the  trial  not  being  such  as  entitled  the  plaint- 
iffs to  costs.  The  defendant  supposing  that 
his  costs  would  be  a  full  set-off  against  the 
damages,  and  the  plaintiffs  being  insolvent, 
suffered  the  matter  to  sleep.  In  the  autumn  of 
1833,  he  was  served  with  a  scire  facias  quare 
executionem  non;  when,  being  advised  that  the 
plaintiffs  would  not  be  entitled  to  costs  in  the 
scire  facias  suit,  he  took  no  measures  to  defend 
the  same,  until  Jan.  1834,  when  he  was  called 
upon  by  the  sheriff  with  an  execution  reciting 
a  judgment  for  the  damages,  viz.:  $30.51,  and 
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also  for  $20.05,  the  costs  and  charges  expended 
by  the  plaintiffs  by  reason  of  the  delay  of  exe- 
cution,etc., and  directing  the  levy  of  the  same. 
In  February  this  court  stayed  all  proceedings 
on  the  execution,  and  gave  leave  to  the  defend- 
ant to  move  for  costs  in  the  original  action, and 
that  the  same  be  incorporated  in  the  record 
filed  *by  the  plaintiffs.  The  motion  [*189 
having  been  made,  the  following  was  the  de- 
cision of  the  court  thereon: 

By  the  Court,  Sutherland,  J.  The  sum  re- 
covered by  the  plaintiffs  in  th^e  original  action 
was  not  sufficient  to  entitle  them  to  costs;  the 
defendant  was,  therefore,  entitled  to  judgment 
against  the  plaintiffs  for  his  full  costs  in  this 
court,  2  R.  S.,  615,  sec.  16,  the  case  not  falling 
within  any  of  the  exceptions  mentioned  in 
sees.  8  and  9.  The  cause  having  been  tried  at 
the  circuit,  the  defendant's  costs,  undoubtedly, 
exceeded  the  plaintiff's  recovery,  and  nothing 
was  due  to  them.  In  such  a  case  there  is  to  be 
but  one  record,  which  gives  judgment  to  the 
plaintiff  for  the  damages  recovered,  and  for 
the  defendant  for  his  costs;  if  the  plaintiff  re- 
fuse to  make  up  such  a  record,  the  defendant, 
upon  application  to  the  court,  will  have  leave 
to  do  it.  In  this  case,  the  defendant's  attorney 
knowing  that  his  costs  exceeded  the  plaintiff's 
recovery,  and  knowing  the  plaintiffs  to  be  in- 
solvent, thought  it  unnecessary  to  take  any 
further  steps  In  the  case,  taking  it  for  granted, 
as  he  well  might,  that  the  plaintiffs  would 
never  attempt  to  collect  their  damages.  Their 
subsequent  proceedings  upon  the  scire  facias 
can  hardly  be  considered  as  had  in  good  faith ; 
nothing  was  due  to  them,  and  they  and  their 
attorney  knew  it.  Where  a  scire  facias  is  pros- 
ecuted in  good  faith,  and  in  a  pro  per  case,  costs 
follow  the  recovery,  no  matter  how  small  the 
amount;  the  statute  is  express  upon  this  point, 
2  R.  S.,  613,  sec.  3;  but  this  is  not  a  case  of 
that  description.  The  defendant,  therefore, 
has  leave  to  enter  a  suggestion  upon  the  origi- 
nal record  filed  in  this  cause,  awarding  to  him 
his  costs  as  of  that  time,  which  he  will  be  al- 
lowed to  set-off  against  the  plaintiffs'  damages 
in  the  original  action,  and  all  the  proceedings 
upon  the  scire  facias  are  set  aside.  No  costs  of 
this  motion  to  either  party,  one  having  been 
irregular  and  the  other  negligent. 


*CENTRAL  BANK          [*19O 

WRIGHT  &  KILBOURN. 

Personal  Service  of  Declaration — Certificate  by 
Sheriff. 

A  certificate  by  a  sheriff  that  he  served  a  copy  of 
a  declaration  on  the  defendant  will  be  deemed  a 
personal  service,  unless  the  contrary  is  shown. 

It  is  not  necessary  to  make  affidavit  that  the  paper 
served  is  a  copy  of  the  declaration  filed. 

Citation-2  R.  S.,  446.  sec.  2, 191. 192. 

rPHE  defendants  moved  to  set  aside  the  de- 
JL  fault  entered  in  this  case  for  not  pleading. 
The  suit  was  commenced  by  the  filing  of  a  dec- 
laration, etc.,  and  a  copy  was  served  by  the 

sheriff,  who  certified,  that  on  the day 

of ,  etc.,  he  served  a  copy  of  the  decla- 
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ration  on  .1.  Wright,  one  of  the  defendants. 
The  defendants  insisted  that  the  certificate  was 
defective,  in  omitting  to  state  that  the  declara- 
tion was  served  personally  ;  and  also  insisted 
that  there  should  have  been  an  affidavit  filed 
that  the  paper  served  was  a  copy  of  the  decla- 
ration filed. 

By  the  Court,  Nelson,  J.  In  cases  of  the 
commencement  of  suits  by  the  filing  and  serv- 
ice of  a  declaration,  the  "declaration  must  be 
served  personally  ;  and  it  will  be  intended, 
where  the  sheriff  certifies  that  he  has  served  a 
copy  on  a  defendant,  that  it  was  served  person- 
ally, unless  the  contrary  is  shown.  It  was  not 
formerly  required  that,  in  the  affidavit  of  serv- 
ice, it  should  be  stated  that  the  paper  served 
was  a  copy  of  the  declaration  filed  ;  nor  is  it 
necessary  now. 

Motion  denied. 

Cited  in-26  Minn.,  156 ;  45  Cal.,  46. 


191*]      *WILDER  v.  EMBER. 

In  a  suit  by  an  infant,  a  prochein  ami  must  be  ap- 
pointed before  the  suing  out  of  process. 

Citation— 2  R.  S.,  446,  sec.  2. 

THIS  was  a  motion  to  set  aside  a  writ  de  ho- 
mine  replegiando,  sued  out  by  an  infant, 
without  procuring  the  appointment  of  a  pro- 
chein ami. 

By  the  Court,  Nelson,  J.  The  motion  must 
be  granted,  the  Revised  Statutes,  2  R.  S. ,  446, 
sec.  2,  requiring  the  appointment  of  a  next 
friend  before  any  process  shall  be  issued  in  the 
name  of  an  infant. 

Distinguished— 18  Wend.,  564. 

Cited  in— 3  How.  Pr.,  408 ;  24  How.  Pr.,  204. 


ROBINSON  ET  AL.  P.  TAYLOR. 

A  plaintiff  who  discontinues  his  suit  after  the  de- 
fendant has  retained  an  attorney,  though  before  re- 
ceiving notice  of  retainer,  is  bound  to  pay  costs. 

rpHE  defendant  served  a  plea,  and  the  plaint- 
_L  iff  neglecting  to  bring  the  cause  to  trial, 
a  motion  was  made  for  judgment  as  in  case  of 
nonsuit.  It  appeared,  that  after  the  defendant 
had  retained  an  attorney  to  defend  the  suit, 
but  before  service  of  notice  of  retainer,  the 
plaintiff  had  entered  a  rule  for  discontinuance, 
and  the  plaintiff,  therefore,  insisted  that  the 
motion  should  be  denied. 

By  the  Court,  Nelson,  J.  The  discontinu- 
ance without  payment  of  costs  was  a  nullity. 
The  defendant  having,  previous  to  the  rule  for 
discontinuance,  incurred  costs  by  the  retainer 
of  his  attorney,  the  plaintiff,  on  discontinuing 
his  cause,  was  bound  to  pay  such  costs.  On  re- 
ceiving notice  of  retainer,  he  should  have  as- 
certained when  the  defendant's  attorney  was 
employed,  and  if  employed  before  the  entry  of 
the  rule  for  discontinuance,  he  should  have 
paid  the  defendant's  costs. 

Motion  granted, 

Overruled-7  Hill,  523 :  7  Barb.,  335. 

Cited  in-2  Hill,  384 ;  4  Hill,  167 ;  7  Hill,  197 ;  10  N. 
Y.,  502 ;  13  Barb.,  185 ;  4  How.  Pr.,  159 ;  10  How.  Pr., 
87 ;  3  Abb.  Pr.,  463 ;  Co.  R.  N.  S.,  237. 
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*SLOAT  &  GREEN  v.  ALLEN.    [*192, 

Where  a  cognovit  is  given  after  notice  of  execut- 
ing a  writ  of  inquiry,  the  plaintiff  is  entitled  to  re- 
cover no  more  costs  than  if  the  writ  of  inquiry  had 
been  executed. 

THE  plaintiffs  noticed  their  damages  to  be 
assessed  by  a  jury  on  a  writ  of  inquiry, 
after  a  default  for  not  pleading.  The  jury  was 
summoned  and  attended,  when  the  defendant 
gave  a  cognovit  for  the  sum  claimed,  which  was 
less  than  $250.  The  plaintiffs  accepted  the 
cognovit,  and  taxed  their  costs  at  $36.  The  de- 
fendant moved  for  a  re-taxation. 

By  the  Court,  Nelson,  J.  The  costs  must  be 
re-taxed.  The  plaintiffs  are  entitled  to  no  more 
costs  than  if  the  writ  of  inquiry  had  been  exe- 
cuted, viz.:  $16,  and  the  fees  of  the  officers  of 
the  court  and  actual  disbursements.  The  cog- 
novit must  be  considered  as  a  substitute  for  the 
inquisition. 


BLANCHARD  v.  DWIGHT. 

Removal  of  Cause  to  the  U.  8.  Circuit  Court — 
Bond. 

On  presenting  a  petition  for  the  removal  of  a 
cause  into  the  Circuit  Court  of  the  U.  S.,  a  bond  in 
the  sum  of  $1,000  is  good  security  within  the  mean- 
ing of  the  Act,  though  the  sum  demanded  be  $14,000; 
when  the  defendant  has  not  been  holden  to  bail  in 
this  court. 

rpHE  defendant  presented  a  petition  for  the 
J-  removal  of  this  cause  into  the  Circuit  Court 
of  the  U.  S. ,  and  also  presented  a  bond  in  the 
penal  sum  of  $1,000,  conditioned  for  entering 
in  the  Circuit  Court  copies  of  the  process 
against  him  and  for  his  appearance,  and  prayed 
for  a  rule  that  no  further  proceedings  be  had 
in  this  court.  The  suit  was  commenced  in  this 
court  by  the  filing  and  service  of  a  declaration, 
in  which  the  damages  were  laid  at  $14,000.  On 
the  part  of  the  plaintiff,  it  was  objected  that 
the  law  of  the  U.  S.  required  that  the  defend- 
ant, in  a  case  like  this,  should  *offer  [*193 
good  and  sufficient  surety  for  his  appearance, 
etc.,  and  that  a  bond  in  this  case  for  $1,000  was 
not  a  compliance  with  the  Act.  L.  of  U.  S., 
sess.  1,  ch.  20,  sec.  12. 

By  the  Court,  Nelson,  J.  Had  the  defendant 
been  holden  to  bail  in  this  court  for  the  sum 
mentioned  in  the  declaration,  the  surety  offered 
would  have  been  insufficient ;  but  as  the  suit 
was  commenced  by  declaration  and,  of  course, 
no  bail  required,  a  bond  in  the  penalty  of  $1,000 
is  amply  sufficient. 


Ex  PARTE  ISAACS  &  KURSHEEDT. 

Before  suing  out  a  certiorari  to  remove  a  cause 
from  the  C.  P.  into  this  court,  the  defendant  must 
cause  his  appearance  to  be  entered ;  simply  giving 
notice  of  retainer  is  not  enough. 

Citation— 2  R.  S.,  389,  sec.  7. 

r~PHIS  was  a  motion  for  a  mandamus,  direct- 
J-  ing  the  N.  Y.  C.  P.  to  make  return  to  a 
certiorari,  issued  to  remove  a  cause  into  this 
court,  commenced  in  the  C.  P.  by  S.  &  E. 
Peltier  against  the  relators.  The  suit  was  com- 
menced by  the  filing  and  service  of  a  declara- 
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tiou  on  the  defendants,  Feb.  13,  in  which  suit 
the  plaintiffs  demanded  a  sum  exceeding  $500. 
The  defendants  retained  an  attorney,  who, 
Feb.  14  served  a  notice  of  retainer,  and  Feb. 
17  sued  out  a  certiorari,  returnable  on  the 
first  Monday  of  May,  to  remove  the  cause  into 
this  court,  filed  the  same  with  the  clerk  of  the 
C.  P.,  and  gave  notice  of  the  proceeding  to  the 
plaintiffs'  attorney.  No  return  was  made  by 
the  C.  P.  to  the  certiorari ;  and  May  19  the 
plaintiff  proceeded  in  his  suit  in  the  C.  P.,  by 
filing  an  affidavit  of  the  service  of  the  declara 
tion,  causing  the  appearance  of  the  defendants 
to  be  entered,  and  taking  the  necessary  steps 
to  have  the  damages  of  the  plaintiffs  assessed 
by  the  clerk.  On  this  state  of  facts,  the  relat- 
ors  moved  for  a  mandamus  directing  the  C.  P. 
to  return  the  certiorari;  which  motion  was  re- 
sisted, on  the  ground  that  the  certiorari  had 
194*]  been  issued  irregularly,  *the  appear- 
ance of  the  defendants  not  having  been  entered 
previous  to  the  suing  out  of  the  writ. 

By  the  Court,  Nelson,  J.  The  statute  di- 
rects that  a  certiorari  of  this  kind  shall  not  be 
effectual  to  remove  a  cause,  unless  it  be  filed 
in  the  office  of  the  clerk  of  the  court  in  which 
such  action  is  pending,  after  the  defendants 
shall  have  duly  appeared.  2  R.  S.,  389,  sec.  7. 
The  statute,  to  be  sure,  speaks  of  an  appear- 
ance by  entering  and  perfecting  special  bail, 
if  bail  shall  have  been  required;  but  in  analogy 
to  the  statute,  when  no  bail  is  required  as  when 
the  suit  is  commenced  by  declaration,  the  de- 
fendants should  have  caused  their  appearance 
to  have  been  entered  by  the  clerk  before  suing 
out  the  certiorari.  The  notice  of  retainer  was 
not  enough. 

Motion  denied. 


BERRIEN  v.  WESTERVELT,  Sheriff,  etc. 

A  sheriff  or  coroner  has  no  power  to  take  the  affi- 
davit of  a  plaintiff  in  replevin,  as  to  the  ownership 
of  the  property  specified  in  the  writ. 

Citations— 8  R.  S.,  284,  sec.  49 ;  523,  sec.  7 ;  552,  sec. 
11. 

rpHE  defendant  in  this  case  moved  to  set 
J-  aside  a  writ  of  replevin,  and  all  proceed- 
ings had  thereon,  on  the  ground  that  the  affi- 
davit of  ownership  of  property  annexed  to  the 
writ  was  not  sworn  to  before  a  proper  officer; 
it  appeared  to  have  been  sworn  to  before  the 
coroner  who  executed  it. 

On  the  part  of  the  plaintiff,  it  was  contended 
that  the  coroner  had  authority  to  take  the  affi- 
davit by  virtue  of  the  provision  contained  in  2 
R.  S. ,  552,  sec.  11;  and  that  such  power  was 
also  fairly  inferable  from  the  7th  section  of  the 
chapter  relative  to  the  Action  of  Replevin,  2 
R.  8. .  523,  which  authorizes  the  officer,  to  whom 
the  writ  is  directed,  to  swear  and  examine  the 
sureties  to  the  replevin  bond;  but, 

By  Hie  Court.  Sutherland,  J.  The  coroner 
hail  no  right  to  administer  the  oath  to  the 
plaintiff.  He  is  not  of  the  number  of  those  of- 
ficers to  whom  general  power  is  given  to  ad- 
195*]  minister  *oaths  or  take  affidavits,  2  R. 
S.,  284,  sec.  49;  and  no  special  authority  is 
given  to  him  to  take  an  affidavit  in  any  cause 
depending  in  court.  The  section  referred  to  in 
3  R.  S.,  552,  sec.  11,  does  not  contemplate  a 
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proceeding  in  an  action  depending  in  court; 
and  although  the  sureties  to  a  replevin  bond 
may  be  sworn  and  examined  by  the  coroner, 
he  is  not  authorized  to  take  an  affidavit  to  be 
used  in  a  cause.  The  affidavit  not  having  been 
sworn  to  be  fore  a  proper  officer,  was  a  nullity, 
and  the  defect  is  fatal.  The  statute  forbids  the 
executing  of  the  writ,  unless  the  affidavit  be 
made  and  sworn  to  before  some  proper  officer. 
2  R.  S. ,  523,  sec.  7.  The  compliance  with  the 
statute  is  in  the  nature  of  a  condition  preced- 
ent. 
Motion  granted. 

•Overruled— 3  How.  Pr.,  301. 
Distinguished— 3  Hun,  309. 

Cited  in— 19   Wend.,  284 ;  6  Hill,  624 ;   5  T.  &  C., 
521;  4  Leg.  Obs.,  143;  1  Co.  R.,  65. 


FOOT  &  BEBEE 


GUMAER'S  EXECUTORS. 

A  certificate  of  a  circuit  judge  that  the  demand 
of  a  plaintiff  had  been  unreasonably  resisted  by 
executors,  states  the  fact  and  not  the  evidence  of 
the  fact. 

If  the  certificate  is  erroneous,  it  must  be  correct- 
ed on  motion. 

Citation— 2  R.  S.,  90,  sec.  41. 

ON  a  certificate  of  a  circuit  judge,  that  the 
demand  of  the  plaintiffs  had  been  unrea- 
sonably resisted,  a  motion  was  made  that  the 
plaintiffs  be  allowed  costs, which  was  resisted, 
on  the  ground  that  the  certificate  did  not  state 
the  evidence  upon  which  the  conclusion  of  the 
judge  was  founded:  but, 

By  the  Court,  Sutherland,  <7.  The  evi- 
dence need  not  be  stated.  The  order  for  costs 
is  made  in  reference  to  the  facts  that  appeared 
on  the  trial,  certified  by  the  judge  before 
whom  the  trial  was  had.  2  R.  S.,  90,  sec.  41. 
If  the  evidence  did  not  warrant  the  certificate, 
application  must  be  made  to  this  court  to  set  it 
aside. 

Motion  granted. 

Overruled— 18  Wend.,  532;  22  Wend.,  573,  574;  6 
Hill,  389,  393 ;  6  How.  Pr.,  78. 


*OAKLEY  v.  DEVOE  ET  AL.  [*196 

Special  pleas,  if  false,  will  be  stricken  out  on  mo- 
tion. 

MOTION  to  strike  out  false  and  sham  pleas. 
The  declaration  contains  the  common 
money  counts,  with  a  copy  of  a  note  for  the 
payment  of  money,  made  by  the  defendant, 
attached,  according  to  the  statute.  L.  of  1832, 
p.  489.  The  defendant  pleaded:  1.  The  gen- 
eral issue;  2.  That  the  note  attached  to  the 
declaration  was  delivered  to  the  plaintiff,  and 
accepted  by  him  on  account  of  the  moneys  de- 
manded; 3.  That  the  note  was  accepted  in  sat- 
isfaction, and  before  suit  transferred  by  the 
plaintiff  to  the  Bank  of  America;  and  4.  That 
parcel  of  the  moneys  claimed  by  the  plaintiff, 
to  wit:  the  sum  of,  etc.,  is  founded  upon  the 
same  note  which  was  obtained  by  the  plaintiff 
without  consideration,  and  is  held  by  him 
without  legal  or  sufficient  consideration.  The 
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Iplaintiff  made  affidavit  that  the  special  pleas 
"were  false,  and  moved  that  they  be  stricken 
<oul. 

In  opposition  to  the  motion,  it  was  urged, 
that  by  the  Revised  Statutes,  a  defendant  may 
plead  as  many  several  matters  as  he  thinks 
necessary  for  his  defense,  subject  to  the  power 
of  the  court  to  compel  him  to  elect,  by  which 
plea  he  will  abide  where  he  pleads  inconsistent 
pleas,  1  R.  S.,  352,  sec.  9;  that  the  law,  in  this 
respect,  is  altered  from  what  it  was  heretofore, 
when  several  matters  could  be  pleaded  only 
with  the  leave  of  the  court.  1  R.  L.,  519,  sec. 
10.  An  affidavit  of.  the  truth  of  the  pleas 
would  be  a  perfect  answer  to  the  motion,  but 
a  party  is  not  bound  to  verify  his  plea,  except 
when  it  is  a  plea  in  abatement  or  other  dila- 
tory plea.  2  R.  S.,  352;  sec.  7.  In  England, 
it  is  now  settled  law,  that  a  plea  will  not  be 
stricken  out  merely  on  the  ground  of  its  fals- 
ity, the  courts  there  holding  that  they  cannot 
try  the  truth  of  pleas  upon  affidavit.  2  Barn. 
&  C.,  81;  4  Bing.,  512;  1  Chit.,  524,  and  n.  a. 
The  plaintiff  here  cannot  allege  the  danger  of 
being  entrapped  by  a  course  of  special  plead- 
ing, the  pleas  presenting  plain  and  distinct  de- 
197*]  fenses,  upon  which  he  may  *take  issue 
or  demur;  nor  can  he  complain  of  delay,  as 
the  note  on  which  he  relied  for  a  recovery  has 
not  been  due  three  months.  This  case  is  not 
like  that  of  Brewster  v.  Hall,  6  Cow.,  34,  the 
strongest  case  in  our  court  upon  this  subject. 
There  pleas  of  accord  and  satisfaction  and 
payment  were  stricken  out  as  false;  but  it  was 
after  an  inquest  upon  the  general  issue  had 
been  taken  at  the  circuit,  at  which  no  affidavit 
of  merits  was  filed;  and  the  court,  under  such 
circumstances,  to  avoid  an  argument  on  de- 
murrer to  the  pleas,  after  it  was  manifest  that 
there  was  no  defense  on  the  merits,  struck  out 
the  pleas. 

The  Court,  Sutherland,  J.,  however,  grant- 
ed the  motion,  with  costs  to  be  paid  by  the  defend- 
ant. 

Cited  in— 18  N.  Y.,  331 ;  15  Barb.,  16 :  4  How.  Pr., 
157 ;  5  How.  Pr.,  248 ;  7  How.  Pr.  483 ;  3  Co.  R.,  242. 


MILLER  v.  JOHNSON. 

Notice  of  Rent  from  Landlord  to  Sheriff— Suffi- 
ciency of. 

A  notice  of  rent  from  a  landlord  to  a  sheriff  is 
good  and  sufficient  to  justify  the  sheriff  to  retain 
the  sum  claimed  as  rent,  although  the  time  during 
which  the  rent  accrued  is  not  stated  in  the  notice. 

Whether  the  sheriff,  for  such  defect,  might  not 
disregard  the  notice,  quaere. 

Citation— 1  R.  S.,  748,  sees.  12-14. 

AN  execution  was  issued  in  this  cause  for  the 
sum  of  $246.69.  May  28,  last,  goods  and 
chattels,  the  property  of  the  defendant,  were 
sold  by  the  sheriff  of  N.  Y.  to  satisfy  the  exe- 
cution in  this  cause,  and  another  previously 
issued  in  favor  of  other  plaintiffs  The  prop- 
erty sold  for  sufficient  to  satisfy  the  execution 
first  issued,  leaving  a  "balance  in  the  hands  of 
the  sheriff  of  $270.  Previous  to  the  sale  of  the 
property,  a  notice  was  served  upon  the  sheriff, 
by  the  agent  of  the  landlord  of  the  premises 
occupied  by  the  defendant,  that  there  was  due 
to  him,  May  1,  1834,  for  rent,  the  sum  of  $200, 
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and  that  he  would  look  to  the  sheriff  for  the 
payment  of  the  same;  which  notice  was  ac- 
companied by  an  affidavit  of  the  agent  of  the 
landlord,  that  the  defendant  was  justly  indebt- 
ed to  the  landlord  in  the  sum  of  $200,  for  bal- 
ance of  rent  of  premises  situate,  etc.  (describ- 
ing the  premises),  "and  due  1st  May,  1834." 
The  plaintiff  claimed  that,  the  sheriff  should 
*pay  over  to  him  the  whole  amount  of  [*198 
the  sum  directed  to  be  levied  by  his  execution, 
with  the  interest  thereof,  insisting  that  the  no- 
tice and  affidavit  accompanying  it  did  not  con- 
form to  the  directions  of  the  statute  in  such 
cases,  inasmuch  as  the  notice  did  not  state  the 
time  during  which  the  rent  accrued;  but  the 
sheriff  refused  to  pay  over  the  same  without  the 
order  of  this  court.  On  these  facts,  and  on  an 
affidavit  of  the  plaintiff  that  he  had  been  in- 
formed and  believed  that  the  agent  of  the  land- 
lord had  admitted  lhat  the  whole  of  the  sum  of 
$200  was  not  due  for  the  last  year's  rent  of  the 
premises,  but  that  $65,  part  thereof,  was  due 
for  rent  accrued  prior  to  May  1,  1833,  the 
plaintiff  asked  for  a  rule  that  the  sheriff  pay 
to  him  the  amount  of  his  execution. 

By  the  Court,  Sutherland,  J.  The  notice 
is  not  in  the  form  prescribed  by  the  Statute,  1 
R.  S.,  746,  sec.  12-14,  but  the  plaintiff  cannot 
avail  himself  of  the  defect.  Had  the  sheriff 
disregarded  it,  it  might  be  questionable  wheth- 
er he  would  have  been  liable  to  the  landlord. 
The  statute  is  merely  directory,  and  does  not 
say  that  notice  in  the  form  prescribed  shall  be 
in  the  nature  of  a  condition  precedent. 

Motion  denied. 

Overruled— 5  Hill,  562,  564. 


SMITH  v.  HOWARD. 

A  plaintiff  obtaining  an  inquest  at  the  circuit  is 
not  bound  to  waive  it  upon  the  application  of  the 
defendant,  though  he  offer  to  pay  costs,  etc.,  but 
may  put  him  to  his  motion, 

THE  question  in  this  case  was,  whether  a 
plaintiff  who  has  obtained  an  inquest  at 
the  circuit  is  bound  to  waive  it,  on  being  of- 
fered the  costs  and  presented  with  an  excuse 
verified  by  affidavit;  and  if  he  refuse  to  do  so, 
whether  he  is  chargeable  with  costs  of  mo- 
tion. 

By  the  Court,  Nelson,  J.  A  plaintiff  who 
has  regularly  obtained  an  inquest  is  not  bound 
to  waive  it  on  the  application  *of  the  [*199 
defendant,  let  the  excuse  be  what  it  may  ;  but 
may  put  the  defendant  to  his  motion,  who,  if 
relieved,  instead  of  receiving,  must  pay  costs. 


POTTER  v.  HOLMES. 

It  is  enough  that  the  name  of  one  of  the  clerks  of 
this  court  be  subscribed  to  process,  and  that,wheth- 
er  such  clerk  reside  at  the  place  where  the  process 
is  tested  or  not. 

IN  this  case  it  was  urged  that  the  name  of  the 
clerk  of  this  court,  resident  at  the  place 
where  process  was  tested,  ought  to  be  sub- 
scribed to  it,  or  that  it  was  defective. 

By  the  Court,  Nelson,  J.  The  process  is 
good,  if  the  name  of  one  of  the  clerks  of  this 
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court  be  subscribed  to  it,  whether  he  does  or 
not  reside  at  the  place  where  the  process  pur- 
ports to  be  tested.  Each  has  the  right  to  sign 
process. 

SICKLES  v.  FORT. 

Referees  may  require  the  payment  of  costs  as  a 
condition  to  the  postponement  of  a  hearing. 

Citation— 2  K.  8.,  f<84,  sec.  43. 

rpHE  question  here  was, whether  referees  may 
_L  impose  the  payment  of  costs  as  a  condi- 
tion to  granting  the  postponement  of  a  hear- 
ing. 

By  the  Court,  Nelson,  J.  For  good  cause 
shown,  the  referees  have  power  to  postpone  a 
hearing.  2  R.  S.,  384,  sec.  43.  The  postpone- 
ment being  submitted  to  their  discretion,  they 
may  impose  such  terms  as  are  usually  imposed 
by  courts  upon  putfilng  off  trials. 
Limited-5  Hill,  376. 


2OO*]  *CHACE  «.  BENHAM  ET  AL. 

In  an  action  against  two  defendants,  one  of  them 
may  move  to  change  the  venue.where  the  other  has 
suffered  a  default. 

"DENHAM,  one  of  the  defendants  in  this 
_D  cause,  moved  to  change  the  venue,  the 
other  defendant  having  suffered  a  default.  It 
was  objected  by  the  plaintiff  that  one  defend- 
ant cannot  move  to  change  the  venue,  unless 
the  other  joins  in  the  application;  and  6  Wend., 
508,  was  cited. 

By  the  Court,  Nelson,  J.  The  objection 
cannot  prevail  in  this  case;  the  defendant. who 
has  suffered  a  default,  has  no  interest  in  this 
motion  ;  he  cannot  call  witnesses  on  the  trial 
and,  therefore,  the  convenience  of  his  witnesses 
cannot  be  urged  as  an  objection  to  the  motion; 
all  he  can  do  is  to  cross-examine  the  plaintiff's 
witnesses. 

Motion  granted. 

Cited  in-42  How.  Pr.,  485. 


THE  PEOPLE,  ex  rel.  WHITE, 

•». 
STEUBEN  C.  P. 

.Reversal  of  Justice's  Judgment  on  Certiorari 
Sued  Out  by  Party  in  Person — Costs. 

Where  a  party  in  person  sues  out  a  certiorari  and 
reverses  a  justice's  judgment,  he  is  not  entitled  to 
any  costs  besides  disbursements;  although,  in  fact, 
some  of  the  services  are  rendered  by  an  attorney, 
.still  no  allowance  for  such  services  can  be  made, 
the  attorney  not  having  assumed  the  responsibility 
of  acting  as  attorney  in  the  case. 

Citation— 10  Wend.,  598. 

MR.  S.  W.  BURNHAM,  in  his  proper  per- 
son, sued  out  a  certiorari  removing  a  cause 
in  which  judgment  was  rendered  against  him, 
from  a  justice's  court  to  the  Steuben  C.  P..  of 
which  court  he  was  not  an  attorney.  After  a 
return  to  the  writ,  he  employed  an  attorney  of 
that  court  to  argue  the  cause  for  him, who, aft- 
WEND.  12. 


er  a  reversal  of  the  judgment,  made  up  the 
record  of  judgment  and  bill  of  costs,  and  at- 
tended the  taxation  of  the  costs,  but  in  no  in- 
stance appeared  as  the  attorney  of  Burnham. 
*The  costs  were  taxed  at  $19.02.  The  [*2O1 
attorney  for  the  defendant  in  error  objected  to 
the  allowance  of  all  the  items  in  the  bill,  except 
a  charge  of  $5.75  for  brief  and  fee  on  argu- 
ment. The  C.  P.  denied  a  motion  for  re-taxa- 
tion, and  the  defendant  in  error  now  applied 
for  a  mandamus  directing  a  re-taxation. 

By  the  Court. Sutherland,  J.  The  plaintiff 
in  error  was  entitled  to  no  costs  except  dis- 
bursements, having  prosecuted  in  person.  10 
Wend.,  598.  Although  some  of  the  services 
were  actually  rendered  by  attorney,  that  does 
not  entitle  the  plaintiff  to  have  them  taxed.  An 
attorney  must  appear  either  formally  or  in  point 
of  fact  in  a  cause,  or  he  will  not  be  recognized 
as  such  attorney  for  the  purpose  of  obtaining 
costs;  he  must  subject  himself  to  the  responsi- 
bilities of  that  character,  or  he  cannot  claim  its 
advantages.  In  the  case  in  10  Wend.,  above 
referred  to  there  was  in  fact  an  appearance  by 
the  attorney,  although  no  formal  notice  was 
given;  but  he  acted  as  such  openly  and  ostensi- 
bly. The  relator  did  not  object  to  the  charge 
of  $5.75  for  brief  and  fee;  that,  therefore,  may 
be  allowed,  but  nothing  else  except  disburse- 
ments. 

Let  a  mandamus  accordingly  issue. 


M'GREGOR  ET  AL. 

V. 

CLEVELAND  ET  AL. 
Pleading  and  Practice. 

In  an  action  against  two  or  more  defendants, 
where  one  suffers  a  default  and  the  others  plead  to 
issue,  although  judgment  as  in  case  of  nonsuit  can- 
not be  granted  for  the  neglect  of  the  plaintiff  to 
bring  the  cause  to  trial,  a  rule  may  te  obtained  that 
the  plaintiff  try  his  cause,  or  pay  the  costs  of  the 
defense. 

Citation— 9  Wend.,  435. 

THIS  is  a  suit  against  three  defendants,  one 
of  whom  suffered  a  default  in  pleading  to 
be  entered  against  him,  and  the  others  pleaded 
to  issue.  The  cause  was  tried  and  a  verdict 
rendered  for  the  plaintiffs,  which  was  subse- 
quently set  aside  and  a  new  trial  granted.  The 
plaintiffs  neglecting  to  bring *the  cause  [*2O2 
to  trial  a  second  time,  the  two  defendants  who 
had  pleaded  moved  for  judgment  as  in  case  of 
nonsuit,  which  was  refused  by  the  court,  on 
the  ground  that  judgment  as  in  case  of  non- 
suit cannot  be  granted,  where  the  action  is 
against  two  or  more  defendants,  and  one  suf- 
fers a  default.  10  Wend.,  596.  On  showing 
now  a  further  default  in  bringing  the  cause  to 
trial,  the  defendant  asked  for  relief. 

By  the  Court,  Nelson,  /.  Within  the  prin 
ciple  of  the  case  of  Clark  v.  Wood,  9  Wend., 
435,  the  defendants  here  who  have  pleaded  are 
entitled  to  relief,  and  a  rule  is  accordingly  di- 
rected to  be  entered,  that  the  plaintiffs,  unless 
they  bring  their  cause  to  trial  at  the  next  cir- 
cuit in  the  county  where  the  venue  is  laid,  pay 
the  costs  of  the  defense  and  of  this  motion.  . 
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ALLEN  v.  GIBBS. 

A  motion  for  a  commission  to  examine  witnesses 
will  not  be  entertained  by  this  court,  after  a  similar 
application  to  a  circuit  judge  and  a  refusal  by  him. 

TT  was  objected  to  a  motion  for  a  commission 
_L  to  take  the  testimony  of  foreign  witnesses, 
that  a  similar  application  had  been  made  in 
this  cause  to  a  circuit  judge,  and  refused  by 
him ;  which  objection  was  sustained  by  the 
Chief  Justice,  and  the  motion  denied. 

Cited  in— 5  Hill,  494 : 11  How.  Pr.,  115 ;  39  How.  Pr.. 
189: 8  Abb.  N.  8.,  453:  2  Sweeney.  399. 


2O3*]   *MESSENGER  t>.  HOLMES. 

The  venue  will  be  chansred  on  the  ground  of  ex- 
citement, after  two  ineffectual  attempts  to  obtain 
verdicts  in  the  county  where  it  is  laid. 

Citation— 2  Wend.,  250. 

MOTION  to  change  the  venue  on  the  ground 
of  excitement  prevailing  in   the  county 
where  the  venue  is  laid.     There  had  already 
been  two  trials  in  the  cause  and  no  verdict,  the 
juries  not  being  able  to  agree. 

By  the  Court,  Savage,  Ch.  J.  This  case 
comes  directly  within  the  principle  stated  by 
Mr.  J.  Marcy,  in  Bowman  v.  Ely,  2  Wend., 
250,  as  that  which  should  govern  in  applica- 
tions of  this  kind.  When  it  was  found  by  act- 
ual experiment  that  a  fair  trial,  or,  as  in  this 
case,  no  trial  can  be  had  in  the  county  where 
the  venue  is  laid,  the  motion,  on  the  ground 
relied  on  in  this  case,  will  be  granted;  but  oth- 
erwise, not. 

Motion  granted. 

Reversed-1  Hill,  183. 
Overruled— 4  Park.,  604. 
Reviewed— 16  How.  Pr.,  108. 
Cited  in— 5  How.  Pr.,  26. 


IN  THE  MATTER  OF  THE  OPENING  OP  TWEN- 
TY-SIXTH STREET,  from  the  Second 
Avenue  to  the  Bloomingdale  road,  in  the 
Twelfth  Ward  of  the  City  of  NEW  YORK. 

Assessment  of  Benefit  and  Damage  to  Property 
Arising  from  Opening  Streets  in  Neic  York 
City — Proceedings. 

The  Commissioners  of  Estimate  and  Assessment  in 
the  City  of  N.  Y.,  in  fixing  the  amount  of  benefit 
and  damage  to  the  owners  of  lands  in  the  vicinity 
of  the  Bloomingdale  road,  arising  from  the  opening 
of  streets,  are  authorized  to  consider  the  Blooming- 
dale  road  as  closed,  and  to  make  their  estimates 
accordingly. 

It  is  no  objection  to  the  confirmation  of  a  report, 
that  one  of  the  Commissioners  is  a  member  of  the 
Board  of  Common  Council  of  the  City,  and  that  a 
portion  of  the  property  assessed  belongs  to  the  Cor- 
poration. 

IN  the  opinion  delivered  by  the  Chief  Justice 
will  be  found  all  the  facts  necessary  to  be 
known,  to  the  due  understanding  of  the  ques- 
tion decided. 

2O4*]  *By  the  Court,  Savage,  Ch.J.  Three 
objections  were  urged  against  the  confirmation 
of  the  report  of  the  Commissioners  of  Estimate 
and  Assessment  in  this  matter:  1.  That  the  as- 
sessment is  unequal  and  unjust;  2.  That  Sam- 
uel Purdy  is  incompetent  to  act  as  a  Commis- 
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sioner,  being  an  assistant  alderman;  3.  That 
William  Kent,  another  Commissioner,  did  not. 
assent  to  the  report. 

The  last  objection  is  not  supported  by  the 
facts  of  the  case.  The  second,  I  think,  is  not  a. 
serious  objection.  Mr.  Purdy  was  appointed 
previous  to  his  election  as  an  assistant  alder- 
man; but  even  were  it  otherwise,  and  he  had 
been  appointed  while  a  member  of  the  Com- 
mon Council,  that  would  be  no  ground  for  re- 
fusing to  confirm  a  report,  otherwise  unexcep- 
tionable. The  objection  is,  that  the  Commis- 
sioners are  interested  because  the  Corporation 
property  is  assessed.  The  Corporation  proper- 
ty does  not  belong  to  the  Common  Council, 
nor  do  they  pay  the  assessment,  otherwise  than 
nominally;  the  taxes  of  Mr.  Purdy  are  neither 
enhanced  nor  diminished  in  consequence  of 
his  being  an  assistant  alderman.  His  interest 
in  the  Corporation  property  was  as  great  before- 
as  since  his  election ;  and  it  is  no  other  than 
the  interest  of  every  citizen  of  N.  Y.,  who  con- 
tributes as  much  as  Mr.  Purdy  does  to  the  pub- 
lic burdens. 

The  principal  ground  of  opposition  arises 
from  the  merits  of  the  report  itself.  It  is  con- 
tended that  the  estate  of  Mr.  Bailey  is  injured 
much  more  than  the  amount  of  damages  as- 
sessed in  its  favor.  There  are  six  witnesses- 
who  testify  that  such  is  the  fact,  and  the  rea- 
son which  seems  to  have  weight  in  forming 
this  opinion  is,  that  no  other  streets  are  neces- 
sary for  the  accommodation  of  this  property 
than  the  Bloomingdale  road  and  the  Fifth 
Avenue.  This  is  assuming  that  the  Fifth- 
Avenue  is  to  be  opened,  and  that  the  Bloom 
ingdale  road  is  to  remain  open.  The  latter  is 
an  assumption  which  cannot  be  indulged,  and 
therefore  is  not  the  legitimate  basis  of  a  cor- 
rect opinion.  The  Bloomingdale  road  must  be 
closed  with  the  progress  of  improvement.  This 
matter  has  been  long  since  settled  by  the  Legis- 
lature. By  the  "Act  Relative  to  Improvements, 
Touching  the  Laying  Out  of  Streets  and  Roads- 
in  the  City  of  New  York  and  for  other  pur- 
poses," passed  Apr.  3,  1807,  Commissioners- 
*were  appointed,  with  "  power  to  lay  [*2O5 
out  streets,  roads  and  public  squares,  of  such 
width,  extent  and  direction  as  to  them  shall 
seem  most  conducive  to  the  public  good,  and 
to  shut  up,  or  direct  to  be  shut  up,  any  streets  or 
parts  thereof  which  have  been  heretofore  laid 
out  and  not  occupied  by  the  Common  Council 
of  the  said  City,  within  that  part  of  the  City  of 
N.  Y.  to  the  northward  of  a  line  commencing- 
at  the  wharf  of  George  Clinton,  on  the  Hud- 
son River  ;  thence  running  through  Fitzroy 
road,  Greenwich  lane  and  Art  St.,  to  the  Bow- 
ery road;  thence  down  the  Bowery  road  to 
North  St. ;  thence  through  North  St.,  in  its  pres- 
ent direction,  to  the  East  River:  and  no  square- 
or  plot  of  ground  made  by  the  intersection  of 
any  streets  to  be  laid  out  by  the  said  Commis- 
sioners, shall,  ever  after  the  streets  around  the- 
same  shall  be  opened,  be  or  remain  divided  by 
any  public  or  open  lane,  alley,  street  or  thor- 
oughfare." The  Commissioners  were  further 
directed  to  lay  out  the  streets  of  such  ample 
width  as  to  secure  a  free  circulation  of  air  aft- 
er they  shall  be  built  upon.  This  statute  speaks  a. 
language  clear  and  unequivocal,  that  the  streets 
and  avenues,  to  be  laid  out  are  to  be  the  only 
streets  and  avenues,  except  those  which  had 
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been  occupied  by  the  Common  Council.  Un- 
der this  statute,  the  Commissioners  have  laid 
out  the  City  north  of  the  specified  boundary 
into  streets  and  avenues,  in  such  a  manner 
that  the  Bloomingdale  road  must  be  closed,  or 
cut  diagonally  the  squares,  streets  and  avenues 
in  that  part  of  the  City.  It  cannot  be  wanted 
as  a  street,  for  there  are  enough  without  it;  it 
will  not  be  wanted  to  afford  a  free  circulation 
of  air,  for  that  object  is  secured  by  the  streets 
and  avenues  laid  out  by  the  Commissioners.  It 
was  not  shown  that  this  road  was  one  which 
had  been  occupied  by  the  Common  Council, 
and  the  contrary  was  averred.  It  must  be  con- 
sidered, therefore,  as  matter  of  course,  that  the 
Bloomingdale  road  must  be  closed  when  the 
streets  and  avenues  are  completed  so  as  to  su- 
persede its  necessity.  The  Commissioners' 
streets  and  avenues  must  be  made,  and  among 
others  the  Fifth  Avenue  and  Twenty-sixth  St. 
must  be  opened,  and  all  other  streets,  lanes  and 
alleys  that  interfere  with  the  Commissioners' 
map,  must  be  closed..  The  only  question  for 
the  Commissioners  of  Estimate  and  Assess- 
2O6*]  ment  was,  how  much*damage,  if  any, 
did  the  estate  of  Bailey  sustain  beyond  the 
benefit,  by  the  opening  of  Twenty-sixth  St.  ? 
In  solving  this  question,  they  may  assume  that 
if  the  plot  of  ground  which  is  now  assessed, 
between  the  Bloomingdale  road  and  the  Post 
road,  extending  to  half  the  distance  of  the 
adjacent  streets,  had  belonged  to  the  same  own- 
er, the  damage  and  benefit  would  be  equal: 
that  is,  the  owners  of  the  adjacent  lots  on  ei- 
ther side  must  be  at  the  expense  of  making  the 
street ;  they  must  pay  all  necessary  expenses. 
Each  lot  must  pay  for  half  the  street  in  front, 
make  the  street  and  pay  all  incidental  expenses. 
If  one  person  owned  the  whole,  he  must  give 
the  land  for  the  street  and  pay  all  expenses.  If 
one  owned  the  street  and  two  others  the  lots 
on  either  side,  the  owners  of  the  lots  would 
pay  for  the  street  itself  and  all  expenses.  If, 
indeed,  any  improvement  benefits  other  prop- 
erty, the  assessments  may  be  extended  to  it. 
The  whole  plot  of  ground  already  designated 
must,  therefore,  be  at  the  expense  of  making 
Twenty-sixth  St.,  from  the  two  points  men- 
tioned. It  so  happens  that  this  plot  of  ground 
has  but  three  owners;  one  part  belongs  to  the 
estate  of  Bailey,  another  to  the  estate  of  Semlee, 
and  the  third  to  the  Corporation  of  the  City  of 
N.  Y.  They  own  it  in  unequal  quantities,  and 
disproportionate  quantities  are  taken  from  each 
for  the  street.  The  several  damage  and  bene- 
fit to  each  is  partly  matter  of  calculation  and 
partly  matter  of  opinion.  The  front  is  more 
benefited  than  the  rear  grounds;  and  though 
by  the  map  a  large  proportion  seems  to  be 
taken  from  the  Bailey  estate,  yet  it  also  seems 
to  have  two  fronts  for  the  whole  distance, 
though  the  rear  does  not  belong  to  it.  Neither 
from  an  inspection  of  the  map,  nor  any  other 
evidence  before  the  court,  is  there  anything  to 
justify  us  in  refusing  to  confirm  the  report. 
The  Commissioners  have  given  it  their  sanc- 
tion, and  three  other  persons  have  concurred 
in  its  justice.  The  affidavits  in  opposition,  as- 
sume that  the  present  roads  are  to  remain  open 
and,  therefore, Twenty-sixth  St.  is  unnecessary. 
I  have  already  shown  that  such  is  not  the  cor- 
rect manner  of  deciding  the  question  now  pre- 
sented. We  must  assume  that  Twenty -sixth  St. 
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is  necessary  and  proper;  and  upon  that  assump- 
tion there  is  no  evidence  against  the  justice  of 
the  report. 

Report  confirmed. 

Limited— 18  Wend.,  568. 


*TUTHILL  v.  CLARK.         [*2O7 

Action  of  Trespass — Pleading  in  Justice  Court 
and  C.  P. — Amendment — Practice. 

Where  a  plea  of  title  was  interposed  in  a  justice'* 
court,  and  the  plaintiff  then  commenced  his  suit  in 
the  C.  P.,  and  declared  specially,  describing  the  lo- 
cus in  quo,  averring  the  trespass  to  be  the  same, 
etc.;  to  which  declaration  the  defendant  put  in  two- 
pleas  :  1.  Denying  the  trespass  to  be  the  same,  and 
pleading  not  guilty ;  2.  Liberum  tenementum,  and  it 
appeared  that  the  declaration  before  the  justice 
was  general,  but  that  on  the  requirement  of  the  de- 
fendant, a  verbal  description  of  the  locus  TO  quo  had 
been  given  ;  it  was  ordered,  on  a  motion  to  strike 
out  the  plea  of  not  guilty,  that  the  plaintiff  have- 
leave  to  amend  his  declaration  by  inserting  the  de- 
scription of  the  premises  as  stated  before  the  justice;, 
that  if  a  false  description  be  given,  the  defendant 
have  leave  to  move  to  set  aside  the  amended  decla- 
ration,, but  if  the  premises  be  truly  described,  then; 
that  the  defendant  on  the  trial  of  the  cause  be  con- 
fined to  his  plea  of  liberum  tenementum. 

Where  a  plea  of  title  is  interposed,  and  the  locu» 
in  quo  is  not  specially  described  in  a  written  decla- 
ration, but  the  premises  are  stated  verbally,  the  jus- 
tice should  reduce  to  writing  the  special  description 
given  by  the  plaintiff. 

Citations-2  R.  S.,  237.  sec.  64 ;  2  Wend.,  647 ;  2  Cai., 
28. 

rPHE  defendant  had  interposed  a  plea  of  title 
JL  to  an  action  of  trespass  commenced  before 
a  justice.  The  plaintiff  then  commenced  hi* 
suit  in  the  C.  P.,  and  declared  specially,  de- 
scribing the  locus  in  quo.  The  defendant  plead- 
ed not  guilty  and  liberum  tenementum,  and  the 
cause  having  been  removed  into  this  court  by 
certiorari,  the  plaintiff  now  moved  that  the 
plea  of  not  guilty  be  stricken  out.  For  the  pe- 
culiar circumstances  attending  the  pleadings 
in  this  cause,  the  reader  is  referred  to  the  fol- 
lowing opinion  of  the  court,  and  to  the  same 
case  in  11  Wend.,  642. 

By  the  Court,  Savage,  Ch.  J.  In  the  case 
of  Strong  v.  Smith,  2  Cai.,  28,  the  court  say, 
that  at  nisi  prius  the  defendant  could  not  avail 
himself  of  the  general  issue,  as  the  whole  mat- 
ter appears  on  the  record.  Probably,  the  rec- 
ord in  that  case  did  show  the  fact  that  the  ac- 
tion theu  before  the  court  was  a  suit  brought 
for  the  same  cause  t»f  action  as  the  suit  before 
the  justice.  Here  that  fact  is  averred  by  the 
plaintiff,  and  denied  by  the  defendant;  it  did 
not  appear,  therefore,  upon  the  record,  and 
upon  the  record  it  was  a  question  of  fact  to  be 
decided  by  the  jury.  Before  the  Revised  Stat- 
utes, the  defendant  was  bound  to  rely  in  the 
court  above  upon  his  plea  of  title,  which  he 
*had  put  in  before  the  justice.  He  may  [*2O& 
now  plead  any  plea  showing  that  the  title  to 
lands  will  come  in  question,  or  may  plead  the 
general  issue,  and  give  notice  to  that  effect; 
and  such  plea  and  notice  may  be  joined  with 
any  other  proper  plea  to  the  action. 

When  a  suit  is  discontinued  before  a  justice 
on  the  ground  of  a  plea  of  title  being  delivered 
a  suit  may  be  prosecuted  in  the  C.  P.  for  the 
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same  cause  of  action.  "And  the  plaintiff  in 
such  suit  shall  declare  only  for  the  same  cause 
of  action  whereon  he  relied  before  the  justice; 
and  the  plea,  or  plea  and  notice  of  the  defend- 
ant, shall  be  the  same  which  he  tendered  to  the 
justice."  2  R.  S.,  237,  sec.  64.  The  intention 
of  the  Legislature  was,  that  the  same  issue 
joined  before  the  justice  should  be  tried  in  the 
C.  P.  Hence  the  plaintiff  is  as  much  bound 
"by  his  declaration  as  the  defendant  is  by  his 
plea.  If,  therefore,  the  plaintiff  declares  in  the 
C.  P.  for  a  cause  of  action  different  from  that 
•contained  in  his  declaration  before  the  justice, 
and  the  defendant  puts  in  other  pleas,  and  the 
parties  go  down  to  trial  upon  such  pleadings, 
the  suit  should  be  regarded  as  an  original  suit, 
and  not  a  continuation  of  the  suit  before  the 
justice.  Such  was  the  case  of  People  v.  Rens- 
selaer  C.  P.,  2  Wend.,  H47,  where  the  plaintiff 
new  assigned  in  the  C.  P.,  and  the  defendant 
pleaded  the  general  issue  to  the  new  assign- 
ment. The  cause  was  tried  upon  the  new  assign- 
ment and  general  issue.  We  held  it  could  not 
be  considered  a  continuation  of  the  suit  before 
the  justice,  but  an  original  suit,  and  the  ques- 
tion of  costs  did  not  depend  upon  the  fact  of 
title  having  been  pleaded  before  the  justice.  It 
was  said  in  this  case,  by  Mr.  J.  Nelson,  that 
the  identity  of  the  cause  of  action  should  not 
be  put  in  issue,  but  that  if  either  party  departs 
from  the  issue  joined  before  the  justice,  that  is 
a  matter  to  be  corrected  by  a  special  motion. 
Such  was  the  motion  in  Strong  v.  Smith,2  Cai., 
28.  There  is  no  other  way  in  which  the  ob- 
ject of  the  Legislature  can  be  attained. 

The  object  of  the  present  motion  is  to  re- 
quire the  defendant  to  abide  by  the  plea  put  in 
by  him  before  the  justice.  The  defendant 
•does  not  object,  provided  the  plaintiff  is  con- 
fined to  the  declaration  which  he  presented  in 
2O9*]  the  justice's  court.  That  *also  is 
proper,  and  required  by  the  statute.  A  diffi- 
culty here  presents  itself,  growing  out  of  the 
practice  of  pleading  orally  before  justices.  It 
Is  agreed  by  the  affidavits  on  both  sides  that 
the  declaration  was  general,  and  that  the  de- 
fendant's counsel  required  a  more  specific  de- 
scription of  the  locus  in  quo.  None  was,  how- 
ever, given  in  writing;  and  the  counsel  who 
joined  the  issue  do  not  agree  as  to  the  verbal 
description  which  was  given, though  both  were 
informed  by  their  clients  as  to  the  location  of 
the  premises  upon  which  took  place  the  alleged 
trespass.  The  necessity  of  a  written  declara- 
tion, and  'of  a  particular  description  of  the 
premises  where  title  is  pleaded,  is  manifest, 
from  the  situation  in  which  this  cause  is  now 
placed.  If  the  plaintiff  declares  verbally,  the 
justice  should  write  down  the  description  of 
the  premises;  otherwise,  the  title  may  never  be 
tried.  Under  the  pleadings  in  this  case  the  de- 
fendant may  show  title  to  any  lands  in  Bloom- 
ing Grove,  and  must  prevail;  but  that  will 
prove  nothing  as  to  the  real  dispute  between 
these  parties.  Leave  should  be  given  to  the 
plaintiff  to  amend  his  declaration, by  inserting 
the  true  description  of  the  premises,  as  stated 
by  parol  before  the  justice.  If  the  description 
he  shall  give  be  incorrect,  the  defendant  may 
move  to  set  it  aside;  if  stated  correctly,  the  de- 
fendant must  be  confined  to  his  plea  of  title. 

Followed— 15  Wend.,  239. 

Cited  in— 19  Wend.,  124 ;  93  N.  Y.,  56. 


JUDSON  o.  JONES. 

Arrest  on  Bailable  Process — Pleading  and  Prac- 
tice— Motion  for  Discharge: 

Where  a  defendant  is  returned  in  custodia  upon 
Bailable  process,  and  the  plaintiff  does  not  declare 
before  the  end  of  the  term  next  after  such  process 
was  returnable,  the  defendant  may  apply  to  this 
court,  on  motion,  for  his  discharge  from  imprison- 
ment, and  for  judgment  of  discontinuance. 

It,  is  no  answer  to  such  motion,  that  previous  to 
the  day  for  showing  cause,  but  subsequent  to  the 
end  of  the  second  term,  the  plaintiff  served  a  decla- 
ration. 

A  commissioner  or  judge  at  chambers  has  no 
power  to  grant  a  discharge  in  such  cases ;  the  appli- 
cation must  be  made  to  the  court. 

Citations— 2  R.  S.,  350,  sees.  22,  23 ;  2  Archb.,  119 : 
Tidd.,  324 ;  Dunl.  Pr.,  828 ;  1  R.  L.,  353,  sec,  12 ;  3 
Johns.,  446. 

THE  defendant  was  arrested  upon  a  bailable 
capias,  returnable  in  May  Term,  and  com- 
mitted to  actual  custody,  for  the  want  of  bail. 
The  plaintiff  did  not  declare  before  the  end  of 
*the  July  Term,  which  dosed  Aug.  2,  [*2 1 0 
and  the  defendant  thereupon  obtained  an  order 
from  a  circuit  judge  for  the  plaintiff  to  show 
cause  before  him,  why  the  defendant  should 
not  be  discharged  from  imprisonment  and  have 
judgment  of  discontinuance.  The  plaintiff 
showed  for  cause,  that  Aug.  6,  a  declaration 
was  served  on  the  attorneys  of  the  defendant. 
The  circuit  judge  was  of  opinion  that  the  serv- 
ice of  a  declaration  after  the  end  of  the  term 
succeeding  that  in  which  the  process  was  re- 
turnable, was  no  answer  to  the  application  of 
the  defendant  for  a  discharge;  but  doubting 
his  power  to  grant  a  discharge  in  such  a  case, 
he  recommended  an  application  to  this  court, 
which  was  accordingly  made,  and  resisted  on 
the  above  facts. 

By  the  Court,  Savage,  Oh.  J.  By  the  Re- 
vised Statutes,  2  R.  S.,  350,  sees.  22,  23,  when 
the  sheriff  shall  return  a  defendant  in  custody, 
for  want  of  bail  upon  bailable  process,  the 
plaintiff  shall  declare  against  such  defendant 
before  the  end  of  the  term  next  after  such  proc- 
ess was  returnable,  and  serve  the  declaration 
in  the  manner  therein  directed  ;  then  follows 
this  clause  :  "If  such  declaration  be  not  served 
as  herein  prescribed,  the  defendant  shall  be  dis- 
charged from  his  imprisonment,  and  shall  be 
entitled  to  judgment  of  discontinuance  against 
the  plaintiff."  This  clause  is  not  contained  in 
any  previous  statute.  The  Revised  Laws  of 
1813  and  the  previous  statutes  direct,  that  when 
such  a  defendant  shall  be  returned  in  custody, 
the  plaintiff-shall  declare  before  the  end  of  the 
next  term  after  the  return  of  the  process  ;  but 
are  silent  as  to  ulterior  proceedings.  Those 
proceedings  were,  of  course,  regulated  by  the 
practice  of  the  court.  Heretofore  that  practice 
has  been  to  proceed  by  supersedeas.  By  the 
practice  of  the  K.  B.,  if  the  declaration  be  not 
delivered  to  a  prisoner  in  due  time,  the  defend- 
ant may  be  discharged  by  mpersedeas,  upon 
filing  common  bail,  or  entering  a  common  ap- 
pearance. -2  Archb.,  119  ;  Tidd,  324.  The 
practice  of  this  court  was  the  same.  Dunl.  Pr., 
828.  By  the  Revised  Laws,  1  R.  L. ,  353,  sec. 
12,  if  a  plaintiff  having  a  judgment  against  the 
defendant  in  custody  either  on  process  or  by 
surrender,  did  not  charge  such  defendant  in 
execution  within  three  months  after  judgment 
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•211*]  *obtained,  the  defendant  might  be  dis- 
charged out  of  custody  by  a  supersedeas,  to  be 
allowed  by  one  of  the  judges.  Under  similar 
statutes  this  court  has  determined  that  an  exe- 
cution might  be  issued  after  the  3  months.and 
after  notice  of  application  for  a  super  sedeas,&r\d 
that  the  issuing  of 'such  execution  might  be 
shown  for  cause  against  the  application  ;  Col. 
Cas.,  42;  3  Johns.,  446;  and  it  is  contended 
that  those  cases  are  analogous  to  the  present 
motion.  No  case  has  been  cited  where  an  ap- 
plication was  made  for  a  superseded,?  for  not 
serving  a  declaration  in  due  time,  but  1  can  see 
no  reason  why  the  same  practice  should  not  be 
adopted  under  the  same  statute.  But  there  is 
a  marked  difference  between  the  Revised  Stat- 
utes and  all  previous  statutes  on  the  same  sub- 
ject. The  former  statutes  said  that  the  decla- 
ration should  be  served  within  a  certain  time, 
and  there  left  the  matter;  the  Revised  Statutes 
say,  if  the  declaration  be  not  served  within  the 
time  prescribed,  the  defendant  shall  be  dis- 
charged, and  be  entitled  to  judgment  of  discon- 
tinuance. This  is  directory  to  the  courts  ;  it 
is  positive  ;  there  is  no  ambiguity  ;  the  mat- 
ter is  not  left  to  the  ordinary  practice  of  the 
•court.  The  Legislature  have  said  what  shall 
be  done  ;  and  the  courts  must  carry  into  exe- 
cution the  mandates  of  the  Legislature. 

There  can  be  no  doubt  of  the  propriety  of 
the  present  mode  of  proceeding.  The  opinion 
expressed  by  Judge  Edwards,  that  the  discharge 
in  such  cases  is  not  chamber  business,  seems 
to  be  correct.  The  former  statutes  provided 
f  or  a  discharge  by  supersedeas,  to  be  allowed  by 
a  judge  ;  if  the  present  statutes  contain  any 
such  provision,  no  reference  has  been  made  to 
it  ;  nor  have  I  been  able  to  find  it. 

Motion  granted,  with  costs. 

Explained— 20  Wend.,  675. 


212*]  *FARRINGTON  v.  HAMBLIN. 

Submission  of  Pending  Action  to  Arbitration — 
Stipulation  for  Entry  of  Judgment  on  Award 
—  Validity  of  Judgment,  Cannot  be  Questioned 
— Practice —  Costs. 

Where  an  action  depending  in  this  court  is  sub- 
mitted to  arbitration,  and  it  is  stipulated  that  judg- 
ment shall  be  rendered  upon  the  award  of  the  arbi- 
trators, with  costs.according  to  the  rules  and  practice 
of  the  court,  and  an  award  is  made  in  favor  of  the 
plaintiff,  upon  which  judgment  is  entered  as  upon 
a  report  of  referees,  tbe  defendant  is  not  permitted 
to  question  the  validity  of  such  judgment,  although 
it  is  neither  a  judgment  upon  a  reference,  nor  upon 
an  award  under  a  submission  according  to  the  stat- 
ute. 

Where,  however,  in  an  action  of  a-smtrnpstf,  the 
award  in  such  case  was  for  only  $37,  and  the  plaint- 
iff taxed  costs  and  signed  judgment  for  the  amount 
of  the  award  and  costs,  without  showing  that  his 


NOTE.— Arbitration  and  award— Agreement  for 
•entry  of  judgment  upon  airard. 

An  agreement  for  entry  nf  judgment  upon  an  award, 
justifies  such  entry,  and  binds  the  parties  as  a  judg- 
ment by  consent.  Yates  v.  Russell,  17  Johns.,  461 ; 
Green  v.  Patchen,  13  Wend.,  293 ;  Bank  of  Monroe  v. 
Widner,  fl  Paige,  529.  See.  generally,  on  the  subject 
of  arbitration  and  award,  Purdy  v.  Delavan,  1  Cai., 
304,  note  ;  M'Kinstry  v.  Solomons,  2  Johns.,  57,  note; 
Jackson  v.  Ambler,  14  Johns.,  96,  note;  Brown  v. 
Hankerson,  3  Cow..  70,  note;  Green  v.  Miller,  6 
Johns.,  39,nofe ;  Perkins  v.  Wing,  10  Johns.,  143,note ; 
Crofoot  v.  Allen,  2  Wend.,  494,  note;  Larkin  v.  Rob- 
bins,  2  Wend.,  505,  note. 
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claim  established  at  the  trial  exceeded  $200  and  was 
reduced  by  set-offs,  and  obtaining  the  order  of  the 
court  for  costs,  the  judgment  was  amended  by 
striking  out  the  award  of  costs  in  favor  of  the  plaint- 
iff, and  costs  were  given  to  the  defendant. 

It  is  not  competent  to  arbitrators  in  such  case  to 
certify  as  to  the  amount  of  the  plaintiff's  demands, 
proved  or  established  before  them  ;  the  facts  must 
be  showa  by  affidavit,  on  motion  for  costs. 

Citations-1  Johns.,  315, 492;  9  Cow..  136;  17  Johns., 
465 ;  2  R.  S.,  614,  sees.  8,  9, 16. 

THE  plaintiff  commenced  a  suit  by  the  filing 
and  service  of  a  declaration  on  a  contract 
for  the  clearing  of  land.  After  the  cause  was 
at  issue,  the  parties  entered  into  arbitration 
bonds,  reciting  the  pendency  of  the  suit  and  that 
they  had  agreed  to  refer  and  submit  the  mat- 
ter in  controversy  to  the  award  of  three  indi- 
viduals, naming  them,  chosen  by  the  parties, 
that  the  matters  indifference  should  be  submit- 
ted to  the  arbitrators  upon  the  allegations  and 
proofs  of  the  parties  under  the  pleadings  in  the 
cause,  and  that  judgment  should  be  rendered 
upon  the  award  of  the  arbitrators,  or  of  any 
two  of  them,  with  costs,  according  to  the  rules 
and  practice  of  the  court.  The  arbitrators 
made  an  award  in  favor  of  the  plaintiff  for  $37. 
The  award,  as  at  first  signed  and  sealed,  was 
simply  an  award  for  $37 ;  but  the  plaintiff's 
attorney  procured  another  award  to  be  signed, 
in  which  the  demands  of  the  parties  are  par- 
ticularly specified,  as  thus  :  The  plaintiff 
chopped  39  acres,  2  roods  and  19  perches  of 
land,  at  $6  per  acre,  the  contract  price.amount- 
ing  to  $237.73;  from  which  sum  the  arbitrators 
deducted  $48.73,  because  the  work  was  not 
done  as  well  as  the  contract  required,  which 
left  the  plaintiff's  demand  for  clearing  land 
$189,  to  which  the  arbitrators  added  $8  for 
other  *services  performed  by  the  plaint-  [*2 1 3 
iff  for  the  defendant.making  the  whole  amount 
in  his  favor  as  proved,  to  be  $197.  They  then 
certify  that  the  defendant  proved  payments 
and  a  set-off  to  the  amount  of  $160,  which,  de- 
ducted from  $197,left  a  balance  in  favor  of  the 
plaintiff  of  $37.  The  plaintiff  filed  the  award, 
and  entered  judgment  thereon  as  on  a  report 
of  referees,  taxed  his  costs,  and  had  judgment 
signed  and  filed.  The  defendant  moved  to  set 
aside  the  rule  for  judgment. 

By  the  Court,  Savage,  Ch.  J.  This  clearly 
was  not  a  reference  under  the  statute  ;  no  rule 
was  entered  referringthe  cause  and  appointing 
referees.  The  arbitrators  were  not  officers  of 
the  court,  but  judges  of  the  parties' own  choos- 
ing. The  court  had  no  control  over  them,  1 
Johns.,  315,  492  ;  9  Cow.,  136  ;  and  but  for 
the  stipulation  to  enter  judgment,  the  court 
would  not  entertain  any  motion  in  relation  to 
the  subject.  But  it  may  be  said  here  as  was 
said  in  Yates  v.  Russell,  17  Johns.,  465:  the 
question  is,  whether  either  party  can  be  permit- 
ted to  allege  for  error  the  entry  of  a  rule  for 
judgment,  when  that  judgment  is  in  pursuance 
of  his  own  consent  in  writing,  and  under  his 
seal.  It  was  there  held  that  the  parties  were 
concluded  by  their  agreement,  and  should  not 
be  permitted  to  allege  that  the  reference  and 
judgment  were  not  warranted  by  law.  The 
only  difference  between  that  case  and  this  is, 
that  there  a  rule  was  entered  referring  the 
cause,  and  here  there  was  not:  the  submission 
authorized  only  the  entry  of  the  judgment 
upon  the  award.  In  that  case,  however,  as  in 
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this,  all  depended  upon  the  agreement  of  the 
parties:  that  case  was  not  referable;  the  whole 
proceeding,  therefore,  would  have  been  irregu- 
lar but  for  the  maxim  consensus  tollit  errorem.  In 
this  case  there  might  have  been  a  long  account, 
but  there  was  no  rule  to  refer  ;  and  the  rule 
for  judgment  is  sustained  by  the  same  maxim 
which  sustained  the  rules  in  that  case.  I  am 
therefore  of  opinion  that  the  judgment,  being 
founded  upon  the  consent  of  the  defendant 
appearing  upon  the  record,  is  valid. 

It  further  appears  that  the  plaintiff  has  taxed 
his  costs,  and  caused  a  judgment  roll,  includ- 
ing his  costs,  to  be  signed  and  filed.  In  this 
the  plaintiff's  attorney  has  proceeded  errone- 
2 14*]  ously.  *He  states  in  his  own  affidavit 
that  it  was  the  intention  of  the  parties  that  the 
award  of  the  arbitrators  should  have  the  effect 
of  the  verdict  of  a  jury.  Suppose  he  had  re- 
covered a  verdict  of  $37  at  the  circuit,  he 
surely  would  not  have  entered  his  judgment 
for  costs  as  matter  of  course.  The  verdict  be- 
ing less  than  $50,  prima  facie  the  defendant 
would  be  entitled  to  costs,  2  R.  S.,  614,  sees.  8, 
9, 16;  and  the  plaintiff  could  recover  costs  only 
by  presenting  to  this  court, on  a  special  motion, 
the  facts  entitling  him  to  costs  Those  facts  are, 
that  his  claim,  as  established  at  the  trial,  ex- 
ceeded $200,  and  the  same  was  reduced  by 
set  off s;  or  that  the  debts,  demands  and  ac- 
counts of  both  parties,  established  on  the  trial, 
exceed  $400.  I  am  of  opinion  that  the  submis- 
sion brings  the  question  of  costs  fairly  before 
the  court;  it  is:  "That  judgment  shall  be  ren- 
dered in  the  Supreme  Court,  upon  the  final 
award,  arbitrament  and  determination  of  the 
arbitrators,  or  any  two  of  them,  with  costs,  ac- 
cording to  the  rules  and  practice  of  the  court." 
The  plaintiff  should  have  costs,  if  he  would 
have  been  entitled  to  them  upon  a  verdict  for 
$37;  but  if  not,  then  the  defendant  is  entitled 
to  full  costs.  The  arbitrators  have  stated  that 
the  amount  of  the  plaintiff's  demand, as  proved 
before  them,  amounted  to  the  sum  of  $245.23. 
Upon  this.it  is  proper  to  remark,  that  the  amount 
proved  was  no  part  of  the  award,  nor  was 
it  the  duty  of  the  arbitrators  to  set  it  forth;  they 
were  to  ascertain  the  amount  due,  and  it  was 
no  more  proper  for  them  than  it  would  be  for 
a  jury  to  state  the  evidence  before  them.  The 
impropriety  of  doing  so  appears  from  the  fact, 
that  where  two  of  them  go  into  details,  they 
falsify  the  assertion  in  the  award, and  show  that 
though  the  plaintiff's  demand,  as  proved,  may 
have  amounted  to  $'245,yet  the  plaintiff's  claim, 
"  established  at  the  trial,"  amounted  to  only 
$197.  It  appears,  therefore,  that  the  defendant  is 
entitled  to  costs,  and  his  motion  must  be  granted 
so  far  as  to  strike  out  the  award  of  costs  in  favor 
of  the  plaintiff, and  to  insert  an  award  of  costs 
in  favor  of  the  defendant.when  they  shall  have 
been  taxed.  The  residue  of  the  motion  is  dented, 
without  costs  to  either,  party. 

Overruled— 49  Barb.,  356. 

Distinguished— 3  Abb.  N.  S.,  150. 

Cited  in-4  Hill.  552;  27  N.  Y.,  232;  11  Minn.,  99. 


215*]  * ALLEN  v.  ADDINGTON. 

Pleading  and  Practice —  Verdict  on  Two  Count* 
One  Good  and  One  Bad — Amendment. 

After  a  general  verdict  upon  two  counts.one  /rood 
and  the  other  bad,  and  after  a  reversal  of  the  jiidg- 
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ment  for  such  cause,  the  postea  will  be  suffered  to- 
be  amended  so  as  to  have  the  verdict  entered  upon. 
the  good  count  only,  where  it  appears  that  the  evi- 
dence applied  as  well  to  the  good  as  to  the  bad  count, 
and  both  counts  are  founded  upon  one  and  the  same 
cause  of  action,  and  not  upon  separate  and  distinct 
causes  of  action.  • 


was  an  action  on  the  case  for  a  false 
-L  representation  as  to  the  credit  of  a  third 
person.  The  plaintiff  obtained  a  verdict,  on 
which  he  entered  judgment  in  this  court.  The 
defendant  sued  out  a  writ  of  error,  removing- 
the  record  injo  the  Court  for  the  Correction  of 
Errors,  which  court  reversed  the  judgment  of 
this  court,  but  resolved  that  the  third  count  in 
the  declaration  was  sufficient  after  verdict  tc« 
sustain  a  judgment,  and  directed  the  record  to- 
be  remitted  to  this  court,  with  liberty  to  the 
plaintiff  to  apply  here  to  amend  the  postea, 
either  by  the  notes  of  the  circuit  judge,  or  by- 
the  evidence  set  forth  in  the  bill  of  exceptions,. 
so  as  to  apply  the  verdict  to  the  third  count, 
and  to  render  judgment  thereon.  The  first 
count  was  unsupported  by  proof;  the  second 
and  third  counts  were,  substantially,  for  the 
same  cause  of  action,  except  that  in  the  second 
count  it  was  omitted  to  be  stated  that  the  false 
representation  was  made,  or  the  truth  sup- 
pressed, with  an  intention  to  deceive  and  de- 
fraud the  plaintiff;  and  for  this  cause,  the  ver- 
dict being  general,  the  judgment  it  seems  was 
reversed.  See  11  Wend.,  374,  etc.  The  plaintiff 
now  moved  to  amend  the  postea,  under  the  per- 
mission granted  by  the  Court  for  the  Correction 
of  Errors. 

Mr.  S.  P.  Staples,  for  the  plaintiff,  in- 
sisted that  where  the  evidence  is  as  applicable 
to  a  good  as  to  a  bad  count,  the  postea  will  be 
amended  so  that  the  verdict  shall  apply  to  the 
good  count  only;  and  cited,  in  support  of  this 
position,  1  Cai.,  392;  2  Johns.  Cas.,21;  1  Johns., 
505;  II  Id.,  98;  15  Id.,  318.  He  adverted  to  the 
English  cases  on  this  question,  and  showed  that 
the  unreasonableness  of  the  rule  prevailing 
there  *had  been  long  since  acknowl-  [*21<> 
edged,  but  that  whatever  might  be  the  practice 
there,  with  us  the  law  was  settled,  that  in  cases 
of  this  kind  an  amendment  was  always  al- 
lowed. 

Mr.  S.  Stevens,  for  the  defendant.  Where 
there  is  any  evidence  which  applies  to  a  bad 
count,  the  postea  cannot  be  amended,  because 
as  Buller,  J.,  said,  in  Eddowes  v.  Hopkins, 
Doug.,  377:  "It  would  be  impossible  for  the 
judge  to  say  on  which  of  the  counts  the  jury 
had  assessed  the  damages,  or  how  they  had  ap- 
portioned them."  So  in  Holt  v.  Scholefield,  6 
T.R.,  695,  Mr.  J.  Lawrence  said:  "The  plaint- 
iff ought  not  to  be  at  liberty  to  amend  by  the 
judge's  notes,  because  the  evidence  applied  as 
well  to  the  bad  as  to  the  good  counts."  In  Grant 
v.  Astle,  Doug.  .  730,  which  was  on  a  writ  of  error 
from  the  C.  r.,  Ld.  Mansfield  admitted,  that 
after  judgment  an  amendment  by  the  judge's 
notes  was  inadmissible;  and  it  was  conceded 
that  all  that  could  be  done  in  that  case,  which 
was  a  verdict  on  a  good  and  a  bad  count,  was 
to  send  the  cause  back,  to  have  the  damages 
applied  on  the  good  count;  and  a  venirtde  novo 
was,  accordingly,  awarded.  The  same  course 
was  adopted  in  Garr  v.  Gomez,  9  Wend.  ,  679  ; 
and  he  insisted  that,  after  a  judgment  had  been 
reversed,  because  a  general  verdict  had  been 
given  on  counts,  some  good  and  some  bad,  a 
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postea  had  never  been  amended,  and  cited  1 
Barn.  &  Aid.,  161  in  which  the  K.  B.  refused 
such  an  application  as  unheard  of,  saying  that 
it  was  altogether  too  late  after  a  plaintiff  had 
insisted  upon  his  verdict,  until  the  judgment  of 
a  court  of  errors. 

Mr.  Justice  Sutherland,who  heard  this  mo- 
tion, inquired,  in  the  progress  of  the  argument, 
whether  there  was  not  a  distinction  between 
the  case  of  several  counts  for  separate  and  dis- 
tinct causes  of  action,  some  of  which  counts 
were  good  and  others  bad,  and  the  case  of  sev- 
eral counts  upon  one  and  the  same  cause  of  ac- 
tion, differing  in  form  and  the  mode  of  state- 
ment, but  in  substance  the  same.  In  the  former 
case,  where  evidence  was  given,  applicable  as 
well  to  one  count  as  the  other,  it  might  well  be 
imagined  there  would  be  danger  in  permitting 
an  amendment  of  the  posiea  ;  but  in  the  latter 
217*]  it  *was  not  perceived  how  the  defend- 
ant could  by  possibility  be  injured.  After  the 
argument,  the  judge  took  time  to  consider,  and 
at  a  subsequent  day  granted  the  motion.1 

Cited  in— 1  Abb.  Pr.,  302:  1  Duer,  621 ;  4  Duer,  261 ; 
11  Leg.  Obs.,  122 ;  2  McLean,  623. 

1.— See  Sayre  v.  Jewett,  ante,  136. 


ALLEN  v.  FORSHAY  ET  AL. 

Action  against  Public  Officer — Change  of  Venue. 

In  an  action  against  a  public  officer  for  acts  done 
lay  him  by  virtue  of  his  office,  the  venue  will  be 
changed  on  his  application  to  the  county  where  the 
fact  complained  of  happened :  but  if  there  be  a  dis- 
pute whether  the  action  be  or  be  not  local,  the  mo- 
tion will  be  disposed  of  upon  the  usual  grounds. 

Citations— 2  R.  S.  353,  sec.  14:  409,  sec.  3. 

THIS  was  a  motion  to  change  the  venue  from 
N.  Y.  to  Westchester.  The  action  was 
trespass  for  taking  and  carrying  away  a  quan- 
tity of  mahogany  and  other  timber,  alleged  in 
the  declaration  to  have  been  taken  at  Yonkers, 
in  the  County  of  Westchester,  to  wit:  at  etc. 
Forshay,  one  of  the  defendants,  made  affidavit 
that  the  property  in  question  was  taken  by  him 
as  under  sheriff  of  the  County  of  Westchester, 
by  virtue  of  an  execution  against  R.  G.  A.,  the 
father  of  the  plaintiff,  and  that  the  other  de- 
fendants acted  in  his  aid  and  assistance;  he  also 
stated  that  he  had  22  witnesses  residing  in 
Westchester.  The  plaintiff  made  affidavit  that 
he  had  25  witnesses  residing  in  N.  Y. 

By  tlie  Court,  Sutherland,  J.  The  question 
here  is.  whether,  when  the  action  is  local  and 
the  venue  is  laid  in  a  wrong  county,  the  court 
will  change  the  venue  on  the  application  of  the 
defendant,  or  leave  him  to  the  remedy  given 
by  statute  to  nonsuit  the  plaintiff  at  the  trial. 
2  R.  S.,  353,  sec.  14,  and  409,  sec.  3.  When  it 
clearly  appears  that  the  action  is  local,  and  the 
defendant  moves  to  change  the  venue,  his  mo- 
tion ought  to  be  granted;  but  when  there  is  a 
dispute  whether  the  action  be  or  be  not  local, 
the  motion  to  change  the  venue  ought  to  be 
determined  upon  the  usual  grounds  governing 
in  these  cases,  viz.:  the  convenience  of  the  par- 
ties and  their  witnesses.  Here  the  action,  be- 
yond all  doubt,  is  local,  and  the  motion  is,  ac- 
cordingly, granted. 
WEND.  12. 
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A  capias,  tested  on  the  seventh  day  of  July,  1834, 
made  returnable  on  the  eighth  day  or  July  next,  will 
not  be  set  aside,  on  the  assumption  that  more  than  a 
term  intervenes  between  its  teste  and  return:  the 
words,"eighth  day  of  July  next,"  will  be  read  eighth 
day  of  July  next  after  the  seventh  day  of  July,  the 
teste  of  the  writ. 

A  MOTION  was  made  in  this  case  to  set 
aide  the  capias,  on  the  ground  that  more 
than  a  term  intervened  between  its  teste  and  re- 
turn. The  writ  is  tested  July  7,  1834,  and  is 
made  returnable  July  8,  next.  The  case  of 
Sunn  v.  Thomas  &  King,  2  Johns.,  190, was  re- 
lied on  in  support  of  the  motion;  but, 

By  the  Court,  Sutherland,  J.  There  is  no 
pretense  for  saying  that  here  more  than  a  term 
intervenes  between  the  teste  and  return  of  the 
writ.  The  word  "  next,"  manifestly,  by  a 
clerical  error,  was  substituted  for  "instant." 
By  July  8,  next,  was  meant  July  8  next  after 
July  7,  when  the  writ  bore  teste,  and  so  I  am 
disposed  to  read  it. 

The  motion,  therefore,  is  denied 'but  without 
costs. 


CLARK 

v. 

BENTON   FARMER'S  WOOLEN  MANU- 
FACTURING COMPANY. 

Pleading  and  Practice — Change  of  Venue. 

In  a  suit  against  a  corporation,  the  defendants  are 
not  entitled  to  set  aside  the  proceedings  for  a  vari- 
ance between  the  writ  and  declaration  in  the  cause 
of  action,  or  because  the  venue  is  changed  in  the 
declaration  from  what  it  was  in  the  writ. 

IN  this  case,  an  original  writ  was  issued  and 
served  upon  the  Treasurer  of  the  Company; 
the  cause  of  action  set  forth  in  the  writ  was 
the  making  of  a  promissory  note  by  the  de- 
fendants, alleged  to  have  been  made  at  Milo,  in 
the  County  of  Yates.  The  writ  was  returnable 
July  19.  July  22,  the  plaintiff  filed  a  decla- 
ration,laying  the  venue  in  *Yates.  Aug.[*2 19 
6,  notice  of  retainer  of  an  attorney  by  the  de- 
fendants was  served.  On  the  next  day,  the 
plaintiff  filed  an  amended  declaration,  laying 
the  venue  in  Onondaga  Co.,  and  stating"  the 
note  declared  upon  to  have  been  made  at  Milo, 
in  the  County  of  Yates,  to  wit:  at  Onondaga, 
in  the  County  of  Onondaga,  and  Aug.  8,  served 
a  copy  of  the  amended  declaration  on  the  de- 
fendant's attorney.  The  defendant  moved  to 
set  aside  the  amended  declaration  and  all  sub- 
sequent proceeding  for  irregularity,  on  the 
ground  of  variance  between  the  writ  and  dec- 
laration. For  the  plaintiff,  it  was  insisted,  that 
the  only  effect  of  a  variance  in  the  cause  of  ac- 
tion between  the  writ  and  declaration  is,  that 
in  a  bailable  case,  the  defendant  is  entitled  to 
be  discharged  on  common  appearance,  but  that 
the  proceeding  will  not,  for  that  cause,  be  set 
aside;  and  that  the  same  consequence,  and  no 
other,  flows  from  a  change  of  venue.  1  Chit. 
PI.,  249,  255.  That  here  no  bail  being  demand- 
ed, the  defendants  were  not  entitled  to  ask 
anything. 

Mr.  Justice  Sutherland  denied  the  motion. 
Cited  in-3  N.  Y.,  212 ;  13  How.  Pr.,  274. 
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WEMPLE  v.  JOHNSON. 


A  joinder  in  error  must  have  the  signature  of 
counsel. 

THE  defendant's  default  was  entered  for  not 
joining  in  error.  A  joinder  without  the 
signature  of  counsel  had  been  served,  which 
was  treated  by  the  plaintiff  as  a  nullity.  The 
defendant  moved  to  set  aside  the  default  as  ir- 
regularly entered. 

By  the  Court,  Sutherland,  J.  The  plaintiff 
had  a  right  to  disregard  the  joinder.  The  de- 
fault, however,  is  opened  upon  the  usual  terms. 


22O*]  *THE  PEOPLE,  ex  rel.  GRIFFIN, 

v. 

THE  JUSTICES  OF  THE  MARINE  COURT 
OF  THE  CITY  OF  NEW  YORK. 

The  Marine  Court  in  the  City  of  N.  Y.  has  no  power 
to  set  aside  a  judgment  and  grant  a  new  trial:  if  er- 
ror occur,  it  must  be  corrected  by  certiorari. 

Citations— 2  R.  L.,  383,  sec.  106;  398,  sec.  143;  2 
Johns.,  181 ;  8  Cow.,  133. 

p  RIFFIN  obtained  a  judgment  in  the  Marine 
vT  Court  of  the  City  of  N.  Y.  against  one 
Smith,  which  was  set  aside  by  the  Marine  Court, 
and  the  plaintiff  subsequently  refusing  to  go  to 
trial  on  the  issue  joined  in  the  cause,  judgment 
of  nonsuit  was  entered  against  him.  Griffin  then 
applied  to  this  court  and  obtained  an  alterna- 
tive mandamus,  directing  the  Marine  Court  to 
set  aside  the  judgment  of  nonsuit,  and  to  pro- 
cede  and  execute  the  judgment  rendered  in  fa- 
vor of  the  plaintiff,  or  to  show  cause,  etc.  The 
Marine  Court  obeyed  the  alternative  mandamus, 
by  setting  aside  the  judgment  of  nonsuit. 
Smith  now  moved  to  set  aside  the  rule  grant- 
ing the  alternative  mandamus,  or  that  the  pro- 
ceedings had  thereon  be  vacated  and  a  return 
be  made  to  the  alternative  mandamus. 

The  Court,  Nelson,  J.,  presiding,  refused 
to  grant  the  motion;  and  in  delivering  his  opin- 
ion, the  judge  observed,  that  if  a  return  were 
made  to  the  alternative  mandamus,  it  would  be 
of  no  avail  to  the  party  asking  it,  for  the  pur- 
pose of  presenting  the  questions  relied  upon  by 
him  as  error  on  the  part  of  the  plaintiff  in 
the  court  below.  In  reference  to  the  power  of 
the  Marine  Court  to  set  aside  judgments,  he 
observed:  "  We  have  looked  into  the  statute 
instituting  this  court,  and  investing  it  with 
judicial  powers,  and  we  are  satisfied  no  author- 
ity can  there  be  found  authorizing  the  Marine 
Court  to  set  aside  judgments  and  grant  new 
trials.  The  clause  most  favorable  to  the  con- 
struction that  such  power  exists  in  the  Marine 
Court  is  this  :  "  and  for  the  purpose  of  hear- 
ing, trying  and  determining  all  such  actions, 
as  are  hereby  made  cognizable  before  the  same 
court,  such  court  is  hereby  vested  with  all 
such  power  and  authority  as  is  vested  in  other 
221*]  courts  of  *record  in  this  State,  and  is 
hereby  made  and  constituted  a  court  of  rec- 
cord."  2  R.  L.,  382,  part  of  sec.  cvi.  The  same 
provision,  however,  is  substantially  contained 
in  the  former  $25  Act,  as  thus  :  "  and  every 
such  justice  is  hereby  authorized  to  hold  a  court 
for  the  trial  of  all  such  actions,  and  to  hear, 
try  and  determine  the  same  according  to  law 
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and  equity,  and  is  hereby  vested  with  all  such 
power  for  the  purpose  aforesaid  as  is  usual  in 
courts  of  record  of  this  State,  1  R.  L.,  387, 
sec.  1  ;  and  is  to  be  found  in  the  subsequent 
Acts  relating  to  the  jurisdiction  of  justices  of 
the  peace;  and  as  to  the  power  of  justices  of 
the  peace  to  grant  new  trials,  it  is  abundantly 
settled  that  they  do  not  possess  it.  For  error, 
in  proceedings  under  the  $25  Act,  the  remedy 
was  by  certiorari  given  by  statute,  which  is  the 
remedy  also  for  errors  in  proceedings  in  the 
Marine  Court.  2  R.  L.,  398,  sec.  cxliii. ;  2 
Johns.,  181 ;  8  Cow.,  133.  The  restrictions  and 
limitations  upon  the  remedy  by  certiorari,  in 
these  cases,  would  seem  to  repel  the  idea  of  an 
unlimited  power  in  these  courts,  at  discretion, 
to  arrest  a  judgment  or  grant  a  new  trial.  The 
power,  unless  expressly  given,  is  too  delicate 
and  important  to  be  exercised  by  tribunals  de- 
riving their  existence  by  statute." 

Overruled— 11  How.  Pr.,  401. 

Cited  in-36  N.  Y.,  411;  35  Barb.,  418;  2  Trans.  App., 
106 ;  43  Barb.,  314 ;  1  Abb.  Pr.,  452 ;  2  Abb.  Pr.,  127 ;  3- 
Sand.,  302;  2  Leg.  Obs.,  259. 


P1ERSON  0.  MILES  &  MULLENDER. 

Practice — Notice  of  Retainer  to  Attorneys. 

Where  a  suit  is  prosecuted  by  two  attorneys  doing 
business  together  as  a  firm,  who  have  no  agent  at 
one  of  the  clerk's  offices,  a  notice  of  retainer,  di- 
rected to  them  by  the  defendant,  may  be  posted  in 
such  office,  although  one  of  the  firm  has  an  agent  at 
that  place. 

THIS  suit  was  prosecuted  by  A  &  B,  a  law 
firm,  as  attorneys  for  the  plaintiff.  The 
declaration  was  served  upon  the  defendants 
personally,  and  not  receiving  notice  of  the  re- 
tainer of  an  attorney  to  defend  the  suit,  the 
plaintiff's  attorneys  entered  the  default  of  the 
defendants  for  not  pleading,  and  perfected 
judgment.  It  now  appeared,  that  previous  to 
the  entry  of  the  default,  a  notice  of  retainer 
was  posted  in  the  clerk's  office  at  Geneva,  the 
firm  of  A  &  B  having  no  agent  there;  although 
one  of  the  firm,  viz.:  A,  had  an  agent  at  that 
place,  and  the  defendants  on  that  ground 
moved  to  set  aside  *the  default  and  all  [*222 
subsequent  proceedings  for  irregularity.  It 
was  insisted,  for  the  plaintiff,  that  the  notice 
of  retainer  should  have  been  served  upon  the 
agent  of  A. 

By  the  Court,  Nelson.  J.  The  firm  having 
no  agent  at  Geneva,  the  defendants  were  not 
bound  to  serve  the  notice  of  retainer  on  the 
agent  of  one  of  the  firm  ;  and  the  notice  hav- 
ing been  duly  posted,  previous  to  the  entry  of 
the  default,  the  default  was  irregularly  en- 
tered, and  must  be  set  aside. 


McKINSTRY  ET  AL.  «.  THURSTON. 

Practice —  When  Equity  Court  Decides  Questions 
of  Fact — Feigned  Issue — When  Awarded. 

This  court  decides  upon  questions  of  fact,  when 
application  is  made  for  the  exercise  of  its  equitable 
powers,  if  on  an  examination  of  the  facts  there  be 
no  reasonable  doubt  as  to  the  truth  of  the  case ;  but 
if  the  testimony  be  so  contradictory  as  that  the 
truth  cannot  be  discovered  with  certainty,  and  it 
becomes  requisite  to  judge  merely  on  the  credibility 
of  witnesses,  a  feigned  issue  will  be  awarded. 

WEND.  12. 
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rpHE  defendant  confessed  a  judgment  in  fa- 
_L  vor  of  the  plaintiffs  in  a  large  sum,  for  the 
purpose  of  securing  and  paying  his  creditors  in 
the  order  specified  in  a  classification  accompa- 
nying the  confession.  McKinstry  and  other 
creditors  of  the  defendant  alleged  that  the 
amount  directed  to  be  paid  to  Phebe  W.  Thurs- 
ton,  one  of  the  creditors  of  the  first  class,  ex- 
ceeded the  debt  due  to  her,  and  moved  the 
court  that  she  be  restricted  to  a  certain  sum,  or 
that  a  feigned  issue  be  ordered  to  ascertain  the 
amount  due  to  her.  Voluminous  affidavits 
were  read. 

The  Court,  the  Chief  Justice  presiding, 
came  to  the  conclusion  that  there  were  no 
grounds  to  impeach  the  fairness  of  the  transac- 
tion in  respect  to  the  debt,  the  amount  of 
which  was  sought  to  be  reduced  ;  and  in  de- 
livering his  opinion,  the  Chief  Justice  observed : 
"  Having  come  to  this  conclusion,  it  is  almost 
superfluous  to  say  that  this  is  not  a  proper  case 
for  a  feigned  issue.  The  application  is  made  to 
the  equitable  powers  of  the  court ;  and,  in 
such  cases,  it  is  competent  and  proper,  and 
223*]  *even  necessary,  for  the  court  to  decide 
questions  of  fact.  If  the  testimony  be  so  con- 
tradictory as  that  the  truth  cannot  be  discov- 
ered with  certainty,  and  it  becomes  requisite  to 
judge  merely  on  the  credibility  of  witnesses,  a 
feigned  issue  should  be  awarded.  Whether  an 
issue  shall  be  awarded,  is  a  question  which  ad- 
dresses itself  to  the  sound  discretion  of  the 
court,  upon  some  question  of  fact,  which  the 
court  is  unable  to  decide,  from  the  difficulty  of 
weighing  contradictory  testimony.  Where 
there  has  been  no  reasonable  doubt  upon  the 
mind  of  the  court,  it  has  decided  the  fact 
without  an  issue.  In  this  case,  I  have  already 
remarked,  that  there  is  in  fact  no  contradictory 
testimony,  within  the  true  meaning  of  the  term : 
there  is  no  material  fact  asserted  on  the  one 
side  and  denied  on  the  other.  The  credibility 
of  witnesses  is  not  drawn  in  question.  I  cannot 
say  that  the  facts  are  left  at  all  doubtful  on  my 
mind.  This,  therefore,  is  not  a  case  where  a 
feigned  issue  is  necessary  or  proper." 

Cited  in— 27  N.  Y.,  355;  7  Abb.  Pr.,  321 ;  1  Bos.,  670. 


BELDEN  V.  DEVOE  ET  AL. 

Practice — Motion  to  Strike  Out  False  Plea — Affi- 
davit of  Merits — Laches. 

Generally,  an  affidavit  of  merits  is  not  sufficient  to 
resist  a  motion  to  strike  out  a  plea  as  false.  The  case 
of  Brown  v.  Bissell,  6  Wend.,  511,  commented  on  and 
distinguished  from  the  general  rule. 

Form  of  certificates  authenticating-  affidavits 
taken  abroad,  objected  to  by  counsel  and  approved 
by  the  court. 

Laches  in  a  plaintiff  in  moving  to  strike  out  pleas 
as  false,  cannot  be  objected  by  a  defendant  inter- 
posing such  pleas. 

Citations— 2  Barn.  &  Aid.,  777  ;  Graham  Pr.,  214, 215. 

DEVOE,  one  of  the  defendants  in  this  cause, 
pleaded  that  a  portion  of  the  plaintiff's 
causes  of  action  consisted  of  a  promissory  note, 
which  belonged  to  a  banking  Corporation  in 
the  City  of  N.  Y.,  who  casually  lost  the  note, 
which  came  to  the  hands  of  the  plaintiff  with- 
out any  consideration  given  by  him  to  the 
Bank  ;  and  that  he,  therefore,  was  not  legally 
entitled  to  maintain  an  action  thereon.  He  also 
pleaded  (in  another  plea)  that  the  same  note 
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was  wrongfully  obtained  from  one  John 
Moon,  one  of  the  defendants  in  this  cause,  and 
the  second  indorser  of  the  note  ;  and  that  the 
ame  *came  to  the  hands  of  the  plaintiff  [*224 
without  any  consideration  given  therefor,  and 
that  he  was  not  entitled  to  maintain  his  action. 
The  defendant  also  put  in  a  plea  of  set-off.  The 
plaintiff  replied  to  the  first  special  plea  denying 
that  the  banking  Company  referred  to  ever 
were  the  owners  of  the  note,  averring  that  he 
himself  was  the  bonafide  holder  thereof  ;  to  the 
second  special  plea  he  replied,  denyingthat  the 
note  was  wrongfully  obtained  from  Moon,  and 
averring  that  it  came  to  his  hands  for  a  valua- 
ble consideration  ;  and  in  answer  to  the  third 
plea,  said  that  he  was  not  indebted,  etc.,  each 
replication  concluding  to  the  country.  The 
plaintiff  noticed  his  cause  for  trial  at  the  July 
Circuit  in  N.  Y.,  and  after  such  notice,  he  was 
served  with  demurrers  to  his  replications. 
Aug.  13,  he  joined  in  demurrer,  and  the  de- 
fendant's attorney  made  up  the  demurrer 
books.  Sep.  K>,  the  plaintiff  gave  notice  that 
he  would  apply  at  this  special  term  to  strike 
out  the  pleas  of  the  defendant  as  false  and 
sham  pleas,  founded  upon  an  affidavit  of  the 
plaintiff  that  they  were  false.  The  plaintiff's 
affidavit  was  sworn  to  before  one  of  the  judges 
of  the  Supreme  Court  of  Conn. 

The  motion  to  strike  out  the  pleas  was  re- 
sisted on  various  grounds:  1.  It  was  contended 
that  the  plaintiff  had  been  guilty  of  gross  laches 
in  making  this  application  ;  that  even  if  other- 
wise entitled  to  his  motion,  after  having  no- 
ticed his  cause  for  trial,  joined  in  demurrer 
and  permitted  the  defendant  to  make  up  his 
demurrer  books,  he  ought  not  now  to  be  heard ; 
Z.  That  the  affidavit  of  the  plaintiff  was  not 
authenticated  in  the  manner  prescribed  by  the 
Revised  Statutes.  2  R.  S.,  396,  sec.  25.  It  had 
the  name  of  the  plaintiff  subscribed  to  it,  and 
two  certificates  appended  to  it,  in  this  form : 
"  State  of  Connecticut, Fairfield  County,  ss.  Be 
it  remembered,  that  on  this  14th  day  of  Au- 
gust, in  the  year  of  our  Lord  1834,  before  me, 
Clark  Bissell,  one  of  the  judges  of  the  Supreme 
Court  in  and  for  said  State,  personally  ap- 
peared Henry  Belden,  the  above  named  depo- 
nent, and  made  solemn  oath  to  the  truth  of  the 
foregoing  affidavit  by  him  subscribed.  Sworn 
before  me,  Clark  Bissell,  a  judge  of  the  Su- 
preme Court."  "  State  of  Connecticut,  Fair- 
field  County,  ss.  I,  Thomas  B.  Osborne,  clerk 
*of  the  Supreme  Court  of  the  State  of  [*225 
Connecticut,  within  and  for  the  County  of 
Fairfield,  do  hereby  certify  that  the  Honorable 
Clark  Bissell  is  now,  and  for  more  than  one 
year  last  past  has  been  a  judge  of  said  Supreme 
Court,  and  that  I  am  well  acquainted  with  the 
handwriting  of  the  said  Clark  Bissell,  and 
verily  believe  that  the  signature  to  the  forego- 
ing certificate,  annexed  to  the  deposition  of 
Henry  Belden,  purporting  to  be  his,  is  genu- 
ine. In  testimony  whereof  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  Supreme 
Court  this  23d  day  of  August,  A.  D.  1834. 
Thomas  B.  Osborne,  Clerk.  L.S."  It  was  ob- 
jected that  the  certificate  of  the  judge  was  de- 
fective, in  not  stating  that  the  affidavit  was 
subscribed  before  him,  and  in  omitting  to  spec- 
ify the  place  where  the  affidavit  was  taken  ; 
that  the  words  "  State  of  Connecticut,  Fairfield 
County,  ss."  only  gave  a  venue  to  the  certifi- 
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cate  ;  but  if  otherwise,  that  a  designation  of  a 
county  is  not  a  compliance  with  the  Act.  It 
was  also  objected  that  the  clerk  did  not  certify 
to  the  existence  of  the  court,  otherwise  than  by 
implication  ;  nor  to  the  genuineness  of  the  sig- 
nature of  the  judge,  otherwise  than  according 
to  his  belief.  3.  An  affidavit  of  the  defendant 
was  read,  made  by  him  in  July  last,  when  the 
cause  was  noticed  for  trial,  that  he  had  a  good 
and  substantial  defense  on  the  merits  ;  and  it 
was  insisted  by  his  counsel  that  the  motion 
ought  on  this  ground  to  be  denied,  according 
to  Bowen  v.  Bissett,  6  Wend.,  511. 

By  the  Court,  Savage,  Ch.  J.  The  delay 
of  the  plaintiff  in  making  this  motion  is  no 
answer  to  the  application.  The  defendant  hav- 
ing interposed  pleas  that  are  false,  has  no  right 
to  complain  of  any  expense  to  which  he  has 
been  subjected  in  consequence  of  the  omission 
of  the  plaintiff  to  make  this  motion  at  an  ear- 
lier day.  The  objections  to  the  authentication 
of  the  affidavit  cannot  be  supported;  the  stat- 
ute has  been  substantially  complied  with.  As 
226*]  to  the  decision  in  Brown  *v.  Bissell,  it 
is  an  authority  for  a  case  similar  to  it,  but  can- 
not be  admitted  as  establishing  the  general 
principle  that  the  common  affidavit  of  merits 
is  sufficient  to  resist  a  motion  to  strike  out  sham 
pleas;  such  a  doctrine  was  not  intended  to  be 
intimated  by  the  court  in  that  case  and,  in 
deed,  would  be  against  the  whole  current  of 
authority.  That  case  was  peculiar.  The  affi- 
davit there,  as  appears  from  the  report  of  the 
case,  did  not  expressly  aver  the  falsity  of  the 
plea  of  payment,  as  it  ought  to  have  done,  2 
Barn.  &  Aid.,  777;  but  only  alleged  that  the 
defendant  had  admitted  the  existence  of  the 
debt  at  the  time  of  and  subsequent  to  the  as- 
signment of  the  bond  to  the  assignee  the  real 
plaintiff  in  the  cause,  and  that  the  assignee  was 
apprehensive  that  a  fraudulent  release  would 
be  produced,  executed  by  the  plaintiff  on  the 
record  subsequent  to  the  assignment,  although 
bearing  date  as  of  a  day  previous  to  the  assign- 
ment; and  upon  that  affidavit  the  motion  was 
made.  To  such  an  affidavit,  alleging  that  the 
defendant  had  admitted  the  debt,  it  was  said 
that  the  affidavit  of  merits  was  an  answer,  and 
that,  too,  in  a  case  where  the  motion  was 
coupled  with  another,  which  was  thought  to 
afford  the  plaintiff  a  more  proper  remedy.  In 
that  case  also,  it  is  presumed,  the  affidavit  of 
merits  was  made  in  answer  to  the  affidavit 
upon  which  the  motion  was  founded;  here  the 
defendant  resorts  to  an  affidavit  made  long 
since,  and  for  another  and  different  purpose. 
That  case,  therefore,  is  no  authority  for  a  case 
like  the  present,  which  must  depend  upon  the 
general  practice  of  the  court,  which  will  be 
found  in  Grah.  Pr.,  214.215. 

The  motion  is  granted. 

Distinguished-9  Abb.  N.  C.,  461. 
Cited  in— 3  Hill,  463 ;  5  How.  Pr.,  248 :  6  How.  Pr., 
395 ;  7  How.  Pr.,  483 ;  3  Co.  R.,  242. 


227*]*TALMAN  v.  J.  &  H.  BARNES. 

Recovery  of  Costs  by  One  of  Two  Defendants  in 
Ejectment — Admission  of  Due  Service  of  No- 
tice, Conclusive  on  Party  Making  it. 

One  of  two  defendants  in  an  action  of  ejectment, 
in  whose  favor  a  verdict  is  rendered,  is  entitled  to 
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recover  his  costs  against  the  plaintiff,  notwithstand- 
ing the  certificate  of  the  circuit  judge  that  there 
was  probable  cause  for  making  him  a  defendant. 

Where  a  party  by  writing  admits  due  service  of 
notice  of  a  motion,  he  is  precluded  from  objecting 
the  want  of  full  notice,  although  it  be  affirmative- 
ly shown  that  he  had  only  7  days'  notice. 

THIS  was  an  action  of  ejectment,  against 
John  Barnes  and  Hiram  Barnes,  for  the 
recovery  of  175  acres  of  land.  The  only  evi- 
dence of  title  exhibited  by  the  plaintiff,  was  a 
contract  bearing  date  July  7,  1829,  entered  into 
by  the  plaintiff  and  John  Barnes,  by  which  the 
latter  agreed  to  purchase  the  premises  in  ques- 
tion of  the  plaintiff,  and  to  make  certain  pay- 
ments as  the  consideration  of  the  purchase, 
and  in  default  of  making  such  payment,  to 
surrender  possession  of  the  premises  to  the 
plaintiff  On  the  part  of  the  defendants,  it 
was  proved  that  one  E.  Young  went  into  pos- 
session of  the  premises  about  the  year  1822, 
and  Feb.  16.  1825,  executed  a  quitclaim  deed 
of  the  premises  to  John  Barnes,  who  went  into 
possession,  and  May  1,  1828,  executed  a  quit- 
claim to  his  son,  Hiram  Barnes,  of  all  his  in- 
terest in  the  premises,  and  Sep.  1,  in  the  same 
year,  executed  a  quitclaim  deed  to  Hiram  of 
the  east  half  of  the  premises,  which  included 
all  the  cleared  land.  Hiram  resided  with  his 
father  in  1825,  and  continued  to  reside  in  his 
father's  family  until  the  autumn  of  1831,  when 
he  married;  he  was  23  years  of  age  in  Sep., 
1828.  Both  John  Barnes  and  Hiram  Barnes 
resided  on  the  premises  when  the  ejectment 
was  commenced.  There  was  some  evidence 
tending  to  show  that  Hiram  acquiesced  in  the 
contracts  executed  by  John,  but  the  jury  found 
a  verdict  in  his  favor,  and  found  for  the  plaint- 
iff as  against  John.  The  circuit  judge  certi- 
fied in  the  minutes  of  the  court  that  there  was 
reasonable  cause  for  making  Hiram  a  defend- 
ant in  the  action.  See  2  R.  S.,  616,  sec.  19. 
The  plaintiff  entered  a  judgment  that  he  recov- 
er against  John  Barnes  *possession  of  [*228 
the  premises,  and  also  the  costs  of  the  suit, 
and  awarded  a  writ  of  hab.  fac.  possessionem, 
which  writ  was  executed.  The  defendants 
now  moved  to  vacate  the  judge's  certificate  and 
the  judgment  entered  by  the  plaintiff,  and  to 
set  aside  the  writ  of  possession;  and  also,  that 
the  defendant,  Hiram,  have  leave  to  enter  a 
judgment  for  costs  in  his  favor;  which  motions 
were  granted  by  the  Chief  Justice,  together 
with  the  costs  of  this  application. 

In  this  case  it  was  objected  that  but  7  days' 
notice  of  the  motion  had  been  given,  as  was 
shown  by  affidavit;  in  answer  to  which  the  de- 
fendant's counsel  read  the  admission  of  service 
of  notice,  in  which  the  plaintiff's  attorney  ad- 
mitted due  service  of  notice.  The  Chief  Jus- 
tice held  the  admission  to  be  sufficient,  and 
overruled  the  objection. 

Distinguished— 18  Wend.,  656. 


SALTUS  &  SALTUS  v.  BAYARD  ET  AL., 

Practice — Amendment    of    Declaration — Costs. 

After  a  cause  has  been  two  years  at  issue,  and 
twice  noticed  for  trial,  the  plaintiff  will  be  allowed 
to  amend  his  declaration  by  adding  a  new  count 
upon  the  same  cause  of  a9tion,  upon  payment  only 
or  the  costs  of  the  motion,  unless  the  pleas  are 
withdrawn  or  a  new  defense  becomes  necessary  in 
consequence  of  the  amendment. 
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fFHIS  is  a  suit  against  Robert  Bayard  and 
JL  William  Bayard,  on  a  prommissory  note 
alleged  to  have  been  made  by  William  Bayard, 
the  elder.  Robert  Bayard  and  William  Bayard 
under  the  name  and  firm  of  Le  Roy,  Bayard 
&  Co.  Robert  Bayard,  who  was  alone  brought 
in  on  process,  put  in  several  pleas,  upon  which 
issue  was  joined  in  Oct. ,  1832.  The  cause  was 
noticed  for  trial  at  the  December  Circuit,  1832, 
but  not  tried,  and  in  August  was  again  noticed 
for  the  last  September  Circuit.  Sep.  29,  the 
plaintiffs'  attorney  discovered  that  at  the  date 
of  the  note  William  Bayard,  the  elder,  was  not 
living,  and  the  cause  not  being  tried  at  the 
September  Circuit,  he  now  moved  to  amend 
his  declaration  by  adding  a  count  on  the  same 
note,  stating  the  partnership  to  have  been  com- 
posed, at  the  date  of  the  note,  of  only  the  de- 
fendants Robert  Bayard  and  William  Bayard. 
229*]It  was  insisted  *for  the  defendant,  that 
leave  to  amend  should  be  given  only  on  condi- 
tion that  the  plaintiffs  pay  all  the  costs  which 
had  accrued  in  the  defense,  as  it  was  now  con- 
-ceded  that  unless  the  declaration  was  amended, 
the  plaintiffs  must  fail  in  their  suit.  For  the 
plaintiffs,  it  was  urged  that  such  was  not  the 
rule;  that  all  that  the  plaintiffs  were  bound  to 
pay,  were  the  costs  of  the  motion;  unless  the 
•defendant  elected  to  withdraw  his  pleas,  or  a 
new  defense  became  necessary  in  consequence 
of  the  amendment. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iffs are  entitled  to  amend  the  declaration,  by  in- 
serting a  count  upon  the  note  already  declared 
on,  alleging  it  to  have  been  made  by  the  de- 
fendants, after  the  death  of  William  Bayard, 
the  elder,  on  payment  of  the  costs  of  the  mo- 
tion, and  of  the  pleas,  if  they  are  withdrawn, 
or  a  new  defense  is  interposed  in  consequence 
of  the  amendment. 

Explained— 5  Hill,  558. 

Cited  in— 19  Wend..  649 ;  1  Denio,  140  ;  4  Duer,  230 ; 
1  Bank.  Keg.,  137  ;  12  Minn.,  443,  444 ;  22  Gal.,  657. 


Ex  PAKTE  DAVID  BEATTY. 

Decree  for  Costs  against  Complainant — Impris- 
onment— Habeas  Corpus — Power  of  this  Court 
to  Grant —  Who  Entitled  to  Notice  of  Time  and 
Place  of  Return  of  Writ. 

A  complainant  in  chancery,  against  whom  there 
is  a  decree  for  costs,  cannot  be  imprisoned  on  an  ex- 
•ecution  for  such  costs,  where  the  bill  is  founded 
•on  a  contract,  and  the  complainant  prays  for  gen- 
eral relief,  as  well  as  a  specific  performance,  and 
the  circumstances  of  the  case  are  such,  that  upon 
proof  of  the  contract  there  might  have  been  a  de- 
cree against  the  defendant  for  damages  for  the  non- 
performance  of  the  contract. 

This  court,  at  a  special  term,  has  power  to  grant  a 
habeas  corpus  to  inquire  into  the  cause  of  detention 
of  a  party,  and  when  such  party  is  brought  up,  dis- 
charge him  from  custody ;  the  habeas  corpus,  when 
thus  granted,  is  granted  by  the  court,  and  not  by 
•  one  of  the  justices  thereof  .acting  as  a  commissioner. 

Every  person  having  an  interest  in  continuing  the 
imprisonment  of  the  party  named  in  the  habeas  cor- 
pus, is  entitled  to  notice  of  the  time  and  place  of  the 
return  of  the  writ ;  but  it  is  not  necessary  to  serve 
with  such  notice  a  copy  of  the  petition  or  other  pa- 
per upon  which  the  writ  was  granted. 

Citations— 2  R.  S.,  563,  sec.  22,  sub.  2,  sec.  23  ;  569, 
sec.  46 .  Sess.  Laws,  1831,  396. 

rPHE  facts  of  this  case  fully  appear  in  the  fol- 
JL  lowing  opinion,  delivered  by  the  Chief 
Justice. 


The  petitioner,  David  Beatty,  is  brought  up 
on  a  habeas  corpus  allowed  at  the  last  special 
term  of  this  court,  and  asks  to  *bedis-  [*23O 
charged,  by  virtue  of  the  provisions  of  the  Act 
to  Abolish  Imprisonment  for  Debt,  passed  in 
1831.  Several  questions  have  been  raised, 
which  will  be  discussed  in  their  order. 

1.  Has  the  court  jurisdiction  of  this  matter? 

2.  Should   not  the  application  have   been 
made  to  the  Vice-Chancelloi'  of  the  Fourth  Cir- 
cuit? 

3.  Has  proper  notice  been  given? 

4.  Is  the  case  within  the  1st  section  of  the  Act? 

I.  It  is  not  denied  that  the  court  at  the  gen- 
eral terms  have  jurisdiction.  The  Revised 
Statutes,  2  R.  S.,  563,  declare  that  every  per- 
son restrained  of  his  liberty,  may,  except  in 
two  specified  cases,  prosecute  his  writ  of  ha- 
beas corpus  or  certiorari,  to  inquire  into  the 
cause  of  such  restraint.  Application  for  such 
writ  may  be  made,  1.  To  the  Supreme  Court 
during  its  sitting;  or  2.  To  certain  officers 
named,  being  or  residing  within  the  county 
where  the  person  is  detained,  etc.  Authority 
is  expressly  given  to  the  Supreme  Court  dur- 
ing its  sitting.  This,  it  is  said,  is  confined  to 
the  terms  of  the  court,  as  they  were  organized 
Jan.  1,  1830,  when  the  Revised  Statutes  went 
into  operation;  and  it  cannot  be  doubted  that 
such  was  the  intention  of  the  Legislature  at 
that  time,  for  then  the  court  held  no  sitting  at 
any  other  time.  But  the  Legislature,  in  1830, 
passed  an  Act  authorizing  the  justices  of  the 
Supreme  Court  to  hear  and  dispose  of  non- 
enumerated  business  in  vacation,  by  which  all 
non-enumerated  business  is  to  be  heard  and  de- 
cided in  vacation,  except  such  as  the  said  jus- 
tices shall  by  rule  direct  to  be  heard  in  term 
time.  The  rules  of  the  court,  made  in  pur- 
suance of  this  law,  specify  such  business  as 
shall  continue  to  be  transacted  at  the  terms; 
all  other  non-enumerated  business  must,  there- 
fore, be  done  at  the  sittings  of  the  court  in  va- 
cation, which  have  been  denominated  "special 
terms."  Applications  for  habeas  corpus  belong 
to  the  class  of  non-enumerated  business,  and 
must  be  made  at  the  special  terms;  and  there 
can  be  no  doubt  that  the  court,  in  these  sit- 
tings or  special  terms,  have,  by  statute,  all  the 
authority  in  transacting  the  business  assigned 
to  them,  that  previous  to  1830  was  possessed  by 
the  court  in  term  time. 

I  have  remarked  that  there  were  two  cases  in 
which  persons  restrained  of  their  liberty  were 
not  entitled  to  the  benefit  *of  the  writ  [*23 1 
of  habeas  corpus  ;  one  of  which  is  that  of  per- 
sons committed  by  virtue  of  executions  issued 
upon  judgments  or  decrees  in  civil  suits.  The 
applicant,  in  the  present  case,  is  so  imprisoned 
and,  therefore,  by  virtue  of  the  Revised  Stat- 
utes alone,  he  could  not  be  discharged;  but  the 
Act  of  1831,  to  abolish  imprisonment  for  debt, 
Sess.  L.  of  1881,  p.  396,  confers  authority  to 
issue  the  writ  in  some  such  cases.  The  46th 
section  of  that  Act  declares,  that  any  person 
imprisoned  on  any  process  issued  out  of  any 
court,  who  shall  be  entitled  to  be  discharged 
from  such  imprisonment,  under  the  provisions 
of  that  Act,  may  bring  a  writ  of  habeas  corpus 
or  certiorari  for  that  purpose,  in  the  manner 
provided  in  the  Revised  Statutes.  If,  therefore, 
the  applicant  is  entitled  to  be  discharged  by  any 
tribunal,  this  is  the  proper  forum. 
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II.  It  is  argued  that  the  application  should 
have  been  made  to  the  Vice-  Chancellor,  out  of 
•whose  court  the  process  issued,  upon  which 
the  applicant  is  imprisoned:  There  is  no  doubt 
that  the  Vice-  Chancellor  has  power  to  discharge, 
but  the  statute  to  which  I  have  just  referred 
has  conferred  the  same  power  upon  this  court, 
and  upon  any  Supreme  Court  Commissioner 
residing  in  the  county  where  the  prisoner  is 
detained;  and  in  case  there  be  no  such  officer 
in  that  county  who  is  competent  and  willing  to 
act,  then  any  Supreme   Court   Commissioner 
residing  in  an  adjoining  county  has  the  like 
power.  2  R.  S.,563,  sec.  23.  The  jurisdiction  of 
this  court,  as  a  court,  does  not  depend  upon 
the  fact  of  there  being  no  Commissioner  in  the 
county,  or  one  or  more  who  is  incompetent  or 
unwilling  to  act.     I  think,  therefore,  that  it 
cannot  well  be  doubted  that  this  court,  sitting 
in  special  term,  has  power  to  issue  the  writ,  and 
to  inquire  into  the  cause  of  the  detention  of  the 
prisoner. 

III.  It  is  next  objected  that  proper  notice  has 
not  been  given.     The  46th  section  of  the  Ha- 
beas Corpus  Act,  2  R.  S.,  569,  directs,  that  when 
it  appears  from  the  return  to  the  writ,  that  any 
person  has  an  interest  in  continuing  the  im- 
prisonment, he  shall  have  like  notice  of  the 
time  and  place  at  which  such  writ  shall  have 
been  made  returnable,as  is  required  to  be  given 
of  special  motions  in  the  Supreme  Court  of 
this  State.     This  notice  must  be  given  in  all 
such  cases,  whether  the  application  be  made  to 
the  court,  or  to  any  officer  at  chambers.     The 
232*]  *statute  directs  what  the  notice  shall 
contain;  it  is  the  time  and  place  of  the  return 
of  the  writ;  not  that  a  copy  of  the  petition,  or 
of  any  paper  whatever,  shall   be  served,  but 
simply  a  notice  apprising  the  party  of  the  time 
and  place  when  and  where  the  writ  of  habeas 
corpus,  granted  in  favor  of  the  prisoner,  is  re- 
turnable. That  has  been  done  in  this  case.  We 
have  thus  arrived  at  the  merits  of  the  motion. 

IV.  Is  this  a  case  embraced  within  the  1st 
section  of  the  Act  of  1831  ?    By  the  return  of 
the  sheriff,  it  appears  that  the  prisoner  is  con- 
fined by  virtue  of  a  ca.   sa.  issuing  from  the 
equity  court  of  the  Fourth  Circuit  for  costs 
upon  a  decree  against  him.     By  the  bill  and 
answer  before  the  Vice- Chancellor,  it  appears 
that  the  complainant,  the  applicant  here,  set 
forth  a  contract  as  the  foundation  of  his  suit, 
alleged  a  violation  of  that  contract  as  ihe grava- 
men, and  prayed  that  the  defendant,  A.  Allen, 
might  be  compelled  to  perform  his  contract 
specifically,  and  asked  for  further  relief  agree- 
able to  equity  and  good  conscience.     The  de- 
fendant, Allen,  unequivocally  denied  the  ex- 
istence of  any  such  contract  as  the  complain- 
ant relied  on.    It  appears  by  the  affidavits  that 
the  principal  ground  of  argument  on  the  part 
of  the  complainant  before  the  Vice- Chancellor 
was,  that  the  defendant,  Allen,  was  guilty  of 
a  fraud;  but  we  must  look  to  the  pleadings  to 
ascertain  the  grounds  upon  which  the  suit  was 
founded,  and  the  remedies  asked  for,  or  which 
might  be  granted.     From  the  bill  and  answer 
both,  it  is  very  clear  that  the  complainant  could 
notsucceed,  without Droving  a  contract,  and  the 
allegation  of  fraud  in  the  bill  is  no  more  than 
what  is  usually  contained  in  a  declaration  in 
assumpsit.  The  statute  is  as  follows:  "No  per- 
son shall  be  arrested  or  imprisoned  on  any  civil 
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process  issuing  out  of  any  court  of  law,  or  on 
any  execution  issuing  out  of  any  court  of 
equity,  in  any  suit  or  proceeding  instituted  for 
the  recovery  of  any  money  due  upon  any  judg- 
ment or  decree  founded  upon  contract,  or  due 
upon  any  contract  expressed  or  implied,  or  for 
the  recovery  of  any  damages  for  the  non-per- 
formance of  any  contract."  If  the  suit  insti- 
tuted by  Beatty  was  for  the  recovery  of  money 
due  upon  a  contract,  or  of  damages  for  the  non- 
performance  of  a  contract,  then  it  is  within 
the  statute  ;  otherwise,  not.  Were  a  bill  filed 
purely  for  a  specific  performance,  and  the  Chan- 
cellor were*to  decree  a  specific  perform-  [*233 
ance  of  anything  but  the  payment  of  money,  I 
should  doubt  whether,  in  such  a  case,  a  party 
refusing  obedience  to  the  decree  could  avail 
himself  of  this  statute  ;  he  would  be  in  con- 
tempt, and  might  be  imprisoned  for  his  con- 
tempt, and  could  have  no  remedy  by  habeas 
corpus,  2  R.  S.,  563,  sec.  22,  sub.  2,  the  lan- 
guage of  the  statute  being,  "  but  no  order  of 
commitment  for  any  alleged  contempt,  or 
upon  proceedings  as  for  contempt,  to  enforce 
the  rights  or  remedies  of  any  party,  shall 
be  deemed  a  judgment  or  decree,  within  the 
meaning  of  this  section  ;  nor  shall  any  attach- 
ment or  other  process,  issued  upon  any  such 
order.be  deemed  an  execution.within  themean- 
ing  of  this  section."  It  is  clear,  from  this  sec- 
tion, that  where  a  party  is  imprisoned  for  the 
contempt, and  cannot  be  discharged  by  the  pay- 
ment of  a  certain  sum  of  money ,  but  must  answer 
interrogatories,  and  purge  his  contempt  before 
he  can  be  discharged,  such  person  is  not  within 
the  purview  of  these  statutes.  I  think  it  is  also 
clear  that,  in  the  present  case,  as  presented  to 
the  Court  of  Chancery,  had  the  contract  been 
proved  to  the  satisfaction  of  the  court,  it  would 
have  been  competent  for  that  court,  under  the 
prayer  for  general  relief,  to  have  referred  the 
matter  to  a  master,  to  ascertain  the  amount 
due  the  defendant,  Allen,  for  moneys  paid  and 
services  rendered;  and  if  such  amount  was  less 
than  the  amount  for  which  he  sold  the  farm 
mentioned  in  the  pleadings,  the  court  might 
have  made  a  decree  against  him  for  the  bal- 
ance ;  upon  which  decree  the  complainant 
might  have  issued  &fi.  fa.  But  could  he,  upon 
such  a  decree,  have  properly  issued  a  ca.  sa.  f — 
and  had  a  ca.  sa.  been  issued,  would  not  the 
defendant  have  been  entitled  to  be  discharged, 
by  virtue  of  an  application  similar  to  the  pres- 
ent ?  I  cannot  entertain  a  doubt  that  in  this 
aspect  of  the  case,  it  is  within  the  statute,  and 
that  the  defendant,  in  the  case  supposed,  would 
be  discharged;  and  if  so,  the  present  applicant 
is  equally  entitled  to  be  discharged. 

Decree  for  costs— Imprisonment  under.  Cited  in— 3 
Edw.,  414;  25  Barb.,  450:  1  Abb.  Pr.,  452;  13  Abb.  Pr., 
411. 

Special  term — Jurisdiction  of.  Cited  in— 1  N.  Y., 
232 :  8  How.  Pr.,  289. 

Habeas  Corpus—  When  will  be  granted.  Cited  in — 
35  Barb.,  450 ;  45  How.  Pr.,  312 ;  1  Abb.  N.  S..  438 ;  14 
Abb.  N.  S.,  341  n. ;  15  Abb.  N.  S.,  40;  1  Park.,  195 ;  7 
Leg.  Obs.,  55 ;  106  Mass.,  504. 


*COLDEN  ET  ux.  v.  BOTTS.     [*234 

A  party  having1  no  interest  in  the  subject  matter 
of  proceedings  had  under  the  Statute  Authorizing 
Summary  Proceedings  in  Certain  Cases,  is  not  enti- 
tled to  sue  out  a  certwrari. 
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HUGHES  v.  PATTON.      HALEY  v.  SUPERVISORS  OP  ULSTER. 


IN  this  case  a  certiorari  was  sued  out  to  re- 
move proceedings  had  under  the  Statute,  2 
R.  S.,  511,  etc.,  Authorizing  Summary  Pro- 
ceedings to  Obtain  the  Possession  of  Land  in 
Certain  Cases,  and  a  return  had  been  made  to 
the  writ,  and  on  motion  by  the  defendant  to 
quash  the  certiorari,  it  was  held,  by  the  Chief 
Justice,  that  a  party  having  no  interest  in  the 
subject  matter  of  the  proceedings  was  not  en 
titled  to  prosecute  a  certiorari,  and  he,  accord- 
ingly, quashed  the,  writ. 

Explained— 52  N.  Y.,  449. 

Cited  in— 5  Lans.,  354 ;  44  Barb.,  468. 


HUGHES  v.  PATTON. 

The  service  of  a  declaration  on  the  same  day  that 
the  original  is  filed  is  good,  although  the  service 
precede  the  filing-. 

rpHIS  suit  was  commenced  by  the  filing  and 
JL  service  of  a  declaration.  The  declaration 
was  filed  at  the  clerk's  office  at  Geneva,  and  on 
the  same  day  a  copy  was  served  upon  the  de- 
fendant at  Rochester;  but  it  appeared  that  the 
copy  was  served  at  an  earlier  hour  than  the 
original  was  filed,  and  on  this  ground  the  de- 
fendant moved  to  set  aside  the  proceedings. 

The  Chief  Justice  denied  the  motion,  with 
costs,  on  the  ground  that  in  the  service  of  pa- 
pers the  court  do  not  regard  the  fractions' of  a 
day. 


235*]        *WOOD  v.  SUTTON. 

The  general  issue  will  not  be  stricken  out  as  a 
false  plea. 

A  MOTION  was  made  in  this  case  to  strike 
IJL  out  the  general  issue  as  a  false  plea,  which 
was  denied  by  the  Chief  Justice,  with  costs,  as 
an  unheard  of  motion. 

Cited  in— 7  How.  Pr.,  483. 


LYNDS  t>.   WEST. 

Where  notice  of  appearance  is  not  given  until 
after  the  entry  of  a  default  for  not  pleading,  the 
plaintiff  is  not  bound  to  serve  the  defendant's  at- 
torney with  notice  of  assessment. 

A  FTER  a  default  for  not  pleading  was  en- 
ti.  tered,  a  notice  of  appearance  was  served. 
Two  days  after  receiving  such  notice,  the 
plaintiff  entered  a  rule  for  interlocutory  judg- 
ment, and  had  his  damages  assessed,  without 
giving  notice  of  assessment  to  the  defendant's 
attorney,  who  now,  on  the  ground  of  such 
omission,  moved  to  set  aside  the  interlocutory 
judgment  and  subsequent  proceedings  for  ir- 
regularity. 

By  the  Court,  Sutherland,  J.  Here  was  no 
irregularity.  Had  notice  of  appearance  not 
been  served,  the  plaintiff  would  not  have  been 
obliged  to  give  notice  of  assessment ;  and  not 
receiving  notice  of  retainer  until  after  the  de- 
fault was  entered,  he  could  not  be  required  to 
delay  his  judgment  by  giving  notice  of  assess- 
ment. 

Motion  denied. 

Overruled— 8  How.  Pr.,  463. 

Cited  in— 7  How.  Pr.,  358 ;  2  Daly,  53. 
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Recovery  of  Costs  by  some  of  the  Defendants  in 
Ejectment  —  Practice. 

Where  four  defendants  in  an  action  of  ejectment 
unite  in  a  plea  of  the  general  issue,  and  three  of 
them  are  acquitted,  the  defendants  acquitted  are 
entitled  to  a  full  bill  of  costs,  notwithstanding  that 
the  services  rendered  and  expenditures  incurred  in 
their  defense  were  also  rendered  and  incurred  for 
the  other  defendant,  against  whom  there  was  a 
verdict. 

They  cannot,  however.make  up  a  separate  record 
for  their  costs,  but  must  apply  to  the  plaintiff  to 
have  a  judgment  for  costs  in  their  favor  incorpo- 
rated into  the  record  made  up  by  him. 

Citation—  2  R.  S.,  616,  sec.  18. 


was  an  action  of  ejectment  against  four 
defendants,  who  joined  in  putting  in  a  plea 
of  not  guilty.  On  the  trial,  three  of  the  de- 
fendants had  a  verdict  in  their  favor,  and  the 
plaintiffs  had  a  verdict  against  the  fourth  de- 
fendant. The  three  defendants  had  a  full  bill 
of  costs  taxed  in  their  favor,  the  same  as  if  a 
verdict  had  been  rendered  in  favor  of  all  the 
defendants.  The  plaintiff's  counsel  objected, 
before  the  taxing  officer,  that  no  allowance 
ought  to  be  made  to  the  defendants,  for  serv- 
ices rendered  or  expenditures  incurred  on  ac- 
count of  the  joint  defense,  the  defendants  who 
had  succeeded  being  entitled  only  to  such  costs 
as  had  been  incurred  by  them  separate  and  dis- 
tinct from  the  joint  defense.  The  objection 
was  overruled,  and  the  plaintiffs  now  applied 
for  a  re-taxation,  stating  that  the  defendants 
threatened  to  make  up  a  record,  and  to  collect 
their  costs  by  execution.  They  had  charged 
for  making  up  a  record  and  issuing  execution, 
but  the  taxing  officer  had  stricken  out  those 
charges. 

By  the  Court,  Sutherland,  J.  The  defend- 
ants who  obtained  a  verdict  are  entitled  to  a 
full  bill  of  costs  against  the  plaintiffs.  2  R.S., 
616,  sec.  18.  The  statute  gives  them  their 
costs  ;  and  although  the  same  services  which 
were  rendered  for  them  were  also  rendered  for 
the  other  defendant,  against  whom  the  plaint- 
iff recovered,  still,  as  the  statute  has  not  pre- 
scribed any  rule  of  apportionment  in  such  a  case, 
it  is  not  in  the  power  of  the  court  to  make  it. 
The  defendants,  however,  have  no  right  to 
make  up  a  separate  record;  they  are  entitled  to 
have  a  judgment  for  costs  in  their  favor,  in- 
corporated into  the  *plaintiff's  record;  [*237 
and  if  he  refuses  so  to  make  up  his  record,  the 
court  will  compel  him  to  do  it.  The  items  in 
relation  to  a  separate  judgment  having  been 
stricken  out  by  the  taxing  officer,  there  is  no 
necessity  for  a  re-taxation. 

Motion  denied. 

Cited  in—  20  Wend.,  668;  6  Hill,  266;  15  How.  Pr.,253; 
16  How.  Pr.,  545;  8  Abb.  Pr.,  342;  10  Abb.  Pr.,  386. 


Ex  PARTE  HALEY 

v. 
THE  SUPERVISORS  OF  ULSTER. 

Service  of  Subpoena  Containing  Names  of  Sever- 
al Witnesses — Officer  Entitled  to  Mileage  for 
Each. 

A  constable,  who  serves  a  subpoena  issued  by  a 
district  attorney,  and  containing  the  names  of  sev- 
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eral  individuals  as  witnesses,  is  entitled  to  mileage 
from  the  Court  House  of  the  county  to  the  residence 
of  each  witness ;  i.  e.,  the  subpoena  is  to  be  deemed 
a  separate  writ  for  each  individual  named  in  it:  and 
a  Board  of  Supervisors  must  accordingly  credit  and 
allow  his  accounts. 

Citation-2  R.  S.,  750,  sec.  4. 

THE  relator  presented  an  account  to  the 
Board  of  Supervisors  of  the  County  of 
Ulster,  to  be  audited  and  allowed,  for  services 
rendered  by  him  as  a  constable  in  subpoenaing 
witnesses,  on  process  issued  by  the  district  at- 
torney of  the  county,  in  which  the  names  of 
several  individuals  were  included  in  one  and 
the  same  subpoena.  The  relator  charged  in  his 
account  12^  cents  for  subpoenaing  each  witness, 
and  12i  cents  mileage  for  serving  subpoena  on 
each  witness  residing  within  one  mile  of  the 
Court  House,  and  6J  cents  for  every  addition- 
al mile  going.  The  Supervisors  were  of  opin- 
ion that  the  relator  was  only  entitled  to  mile- 
age from  the  Court  House  to  the  residence  of 
the  first  and  nearest  witness  served  with  the 
subpoena,  and  then  from  the  residence  of  that 
witness  to  the  next,  and  so  on  in  succession. 
The  relator  insisted  that  he  was  entitled  to 
mileage  from  the  Court  House  to  the  residence 
of  each  witness;  that  is,  that  the  subpoena  is  to 
be  considered  as  a  separate  writ  for  each  indi- 
vidual named  in  it.  The  Supervisors  refusing 
to  allow  the  account  of  the  relator,  upon  the 
principle  upon  which  it  was  based,  a  case  was 
agreed  upon  between  the  Supervisors  and  the 
relator,  to  be  submitted  to  this  court  as  upon 
an  application  for  a  mandamus  on  the  part  of 
the  relator.  The  question  was  argued  by, 
238*]  *Mr.  H.  M.  Romeyn,  for  the  re- 
lator. 

Mr.  N.  Sickles,  for  the  supervisors. 

By  the  Court,  Sutherland.  J.     Theprinci 

Ele  upon  which  the  relator  insisted  before  the 
upervisors,  and  now  here,  is  undoubtedly  the 
general  principle  upon  which  fees  are  charged 
in  analogous  cases.  Where  a  capais  is  issued 
against  several  individuals,  it  is  believed  to  be 
the  universal  practice  for  the  sheriff  to  charge 
full  mileage  from  the  Court  House  to  the  resi- 
dence of  each  defendant,  and  the  propriety  of 
the  charge,  so  far  as  I  am  informed,  has  never 
been  questioned.  The  provision,  that  mileage 
shall  be  allowed  only  on  the  distance  actually 
and  necessarily  traveled,  2  R.  S.,  750,  sec.  4, 
was  not  intended,  I  apprehend,  to  apply  to  a 
case  like  this.  If  the  subpoena  is  to  be  consid- 
ered a  separate  writ  for  each  witness  named  in 
it,  then  the  distance  traveled  to  each  must  be 
determined  without  any  reference  to  the  oth- 
ers. It  is  in  the  power  of  the  district  attorney 
to  issue  a  subpoena  for  each  witness,  and  he 
may  include  several  in  the  same  writ ;  upon 
the  principle  contended  for  by  the  Supervisors, 
the  district  attorney,  therefore,  may,  at  his 
pleasure,  enlarge  or  restrict  the  compensation 
of  the  constable,  in  cases  where  the  services 
actually  performed  by  him  are  precisely  the 
same.  The  right  of  constables  ought  to  be 
more  certain  and  fixed.  The  limitation  in  the 
Act  may  well  be  satisfied,  by  allowing  the  con- 
stable to  charge  for  travel  only  by  the  nearest 
and  most  direct  road  to  each  witness.  I  think 
the  Act  will  admit  of  this  construction  ;  and 
the  compensation  which  it  will  give  to  these 
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officers  for  this  branch  of  their  services,  is  by 
no  means  unreasonable  or  extravagant. 

The  principle  which  I  have  stated,  will  en- 
able the  parties  to  dispose  of  this  case  accord- 
ing to  their  stipulation  or  agreement. 


*CLARK<«.  CLARK. 
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A  circuit  judge  has  power  to  enlarge  the  time  to 
prepare  affidavits  to  found  a  motion  to  set  aside  a 
report  of  referees  on  the  merits. 

Citations— 10  Wend.,  536 ;  Graham  Pr.,  472. 

A  REPORT  was  made  in  this  cause  by  refer- 
-GL  ees  October  18  last,  in  favor  of  the  plaint- 
iff. Oct.  22)  the  defendant  obtained  an  order 
from  a  circuit  judge  enlarging  the  time  for  the 
defendant  to  prepare  affidavits,  with  the  view 
of  moving  this  court  to  set  aside  the  report  of 
the  referees  on  the  merits,  for  60  days,  and  in 
the  meantime  staying  the  proceedings  on  the 
part  of  the  plaintiff  ;  which  order  was  on  the 
same  day  duly  served  on  the  plaintiff's  attor- 
ney. The  plaintiff's  attorney  disregarded  the 
order,  entered  judgment  on  the  report,  and  is- 
sued execution.  A  motion  is  now  made,  on 
the  part  of  the  defendant  to  confirm  the  judge's 
order,  and  to  set  aside  the  judgment  and  exe- 
cution. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is, whether  a  circuit  judge 
can  enlarge  the  time  for  preparing  affidavits 
and  giving  notice  of  motion  to  set  aside  the  re- 
port of  the  referees.  I  think  this  case  falls 
within  the  principle  of  the  39th  Rule  of  this 
court,  although  it  is  not  embraced  within  its 
terms.  That  rule  provides,  that  the  time  for 
preparing  a  case,  bill  of  exceptions  or  demur- 
rer to  evidence,  and  the  time  for  preparing 
amendments  thereto,  may  be  enlarged  by  the 
judge  before  whom  the  cause  was  tried,  or  by 
one  of  the  justices  of  this  court.  The  same 
reason  and  necessity  for  this  power  exist  in  the 
case  of  a  report  of  referees,  as  in  the  cases  par- 
ticularly enumerated  in  the  rule.  Where,  as 
in  this  case,  the  report  is  made  but  a  day  or 
two  before  the  term,  it  would  be  extremely  dif- 
ficult, if  not  impossible,  in  many  cases,todraw 
and  serve  the  affidavits,  and  get  an  order  to 
stay  proceedings  on  the  merits,  before  judg- 
ment would  be  perfected  upon  the  report.  If 
a  judge  in  vacation  cannot  enlarge  the  time,  it 
would  frequently  be  necessary  to  stay  the  pro- 
ceedings *until  a  special  motion  to  this  [*24O 
court  could  be  made  for  the  purpose.  The  ex- 
pense and  delay  of  this  course  of  proceeding 
ought,  if  possible,  to  be  avoided.  A  report  of 
referees  resembles,  in  many  respects,  a  verdict 
of  a  jury;  and  by  the  rules  of  July  Term, 1833, 
10  Wend.,  536,  where  the  parties  differ  as  to 
the  facts,  they  are  to  be  settled  by  the  refer- 
ees, in  the  same  manner  substantially  as  a  case 
is  settled  by  a  circuit  judge.  I  see  no  objec- 
tion, in  principle,  to  extending  to  this  case  the 
39th  Rule,  and  allowing  the  time  for  drawing 
the' affidavit  to  be  enlarged  by  a  circuit  judge, 
or  one  of  the  justices  of  this  court.  Grah.  Pr., 
472.  We  have  considered  a  report  of  referees 
as  equivalent  to  a  verdict,  and  proceedings  aft- 
er verdict  can  be  stayed  only  by  a  circuit  judge, 
or  one  of  the  judges  of  this  court.  TJie  plaint- 
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iffs  proceedings  subsequent  to  the  order  must, 
therefore,  be  set  aside  ;  but  as  the  point  of  prac- 
tice may  be  considered  new,  the  costs  must 
abide  the  event.  The  order  of  the  judge  must 
be  considered  as  effectual  and  still  in  force. 
Cited  in— 41  Mich.,  471. 


KINGMAN  &  FORD 

v. 
RATHBONE'S  ADMINISTRATORS. 

An  order  enlarging  time  to  plead,  may  be  vacated 
without  previous  uotice  to  the  defendant ;  whether 
notice  shall  or  shall  not  be  given,  is  discretionary 
with  the  commissioner. 

MR.  JUSTICE  Sutherland  ruled,  in  this 
case,  that  an  order  enlarging  the  time  to 
plead  may  be  vacated  by  a  commissioner,  with- 
out previous  notice  to  a  defendant ;  whether 
notice  shall  or  shall  not  be  given,  rests  in  the 
discretion  of  the  officer. 


241*]      *FERGUSON  t>.  JONES. 

A  party  asking  to  quash  a  writ  not  yet  returnable, 
is  entitled  to  a  rule  to  supersede  the  writ,  if  his  no- 
tice contains  a  general  prayer,  that  is,  for  such  other 
order,  etc. 

rpHE  pla.intiff  moved  to  quash  a  certiorari  is- 
J-  sued  to  remove  this  cause  from  the  C.  P. 
of  N.  Y.  The  writ  not  being  returnable  until 
January  next,  the  defendant  objected  that  the 
motion  to  quash  was  irregular;  that  the  plaint- 
iff should  have  moved  to  supersede  the  writ  ; 
and  cited  Tidd,  Pr.,  385.  In  answer  to  which, 
it  was  said  that  the  notice  was  of  a  motion  to 
quash  the  writ,  or  for  such  other  order  as  the 
court  should  think  proper  to  make. 

Mr.  Justice  Sutherland,  ruled,  that  under 
the  general  prayer,  the  plaintiff  was  entitled  to 
an  order  to  supersede,  and  granted  a  rule  ac- 
cordingly. 

Explained— 5  How.  Pr.,380. 

Cited  in-19  Wend.,  37  ;  5  Hill,  530 ;  45  N.  Y.,  204;  16 
How.  Pr.,  381. 


CUTWATER  v.  MARSHALL. 

Practice — Appeal — Stay  of  Proceedings. 

The  mere  filing  of  a  bond  to  pay  the  costs  of  ap- 
peal does  not,  per  se,  operate  as  a  stay  of  proceed- 
ings, where  a  party  to  whom  a  new  trial  has  been 
denied  by  a  circuit  judge,  appeals  from  the  decis- 
ion of  the  judge  to  this  court;  an  order  to  stay  must 
be  obtained,  or  the  party  in  whose  favor  the  ver- 
dict was  rendered  may  proceed  and  perfect  judg- 
ment. 

"  So  he  may  perfect  his  judgment  after  a  new  trial 
has  been  refused,  if  the  circuit  judge  does  not  con- 
tinue the  order  to  stay. 

Whether  to  stay  the  proceedings  it  is  not  neces- 
sary to  file  the  bond,  as  well  as  to  obtain  an  order, 
quaere. 

IN  Nov.,  1832,  the  plaintiff  in  this  cause  re- 
covered a  verdict  against  the  defendant  in 
an  action  of  assumpsit  for  $175.  A  bill  of  ex- 
ceptions or  case  was  made,  and  the  circuit 
judge,  who  tried  the  cause,  in  Dec.,  1832, 
granted  an  order  to  stay  proceedings  until  the 
motion  for  a  new  trial  should  have  been  heard 
242*J  and  decided  by  him,  according  to  *the 
provisions  of  the  "Act  Relating  to  the  Su- 
preme and  Circuit  Courts."  L.  of  1832,  p.  188, 
etc.  In  Feb.,  1834,  the  motion  for  a  new  trial 
was  denied.  July  8,  1834,  the  postea  and  other 
papers  were  filed,  and  rule  for  judgment  en- 
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tered,  July  15,  notice  was  given  to  the  plaint- 
iff's attorney  that  the  defendant  had  appealed 
from  the  decision  of  the  circuit  judge,  and 
given  the  bond  required  by  the  4th  and  7th  sec- 
tions of  the  Act  before  referred  to.  The  de- 
fendant considered  this  bond  as  a  stay  of  the 
proceedings  in  the  cause.  The  plaintiff's  at- 
torney did  not  so  consider  it  and,  accordingly, 
perfected  his  judgment  and  issued  execution, 
which  it  is  the  object  of  the  present  motion  to 
set  aside. 

By  the  Court,  Sutherland,  J.  The  ques- 
tion is,  whether  the  bond  operated  per  se  as  a 
stay  of  proceedings.  The  1st  section  of  the 
Act  provides  that  where,  in  any  personal  ac- 
tion, any  bill  of  exceptions  shall  be  taken,  de- 
murrer to  evidence  put  in,  case  made,  or  notice 
of  motion  for  new  trial  on  newly  discovered 
evidence,  and  the  proceedings  shall  not  be 
stayed,  the  party  in  whose  favor  the  verdict  is 
rendered  may  perfect  his  judgment  and  issue 
execution ;  but  that  the  other  party  may  pro- 
ceed to  obtain  a  hearing  before  the  Supreme 
Court,  in  the  manner  provided  by  the  Act;  and 
if  the  judgment  of  the  Supreme  Court  shall  be 
in  his  favor,  the  verdict  and  subsequent  pro- 
ceedings may  be  set  aside,  and  restitution  or 
dered.  And  the  2d  section  provides  that  the 
cases  mentioned  in  the  1st  section  shall  first  be 
heard  before  a  circuit  judge.  The  4th  section 
provides  that  either  party  may  appeal  from  the 
decision  of  the  circuit  judge  to  the  Supreme 
Court,  but  declares  that  no  such  cause  shall  be 
so  brought  before  the  Supreme  Court,  unless  a 
bond  with  sufficient  sureties,  etc.,  shall  be 
executed  to  the  opposite  party,  in  the  manner 
and  lof  the  effect  mentioned  in  the  7th  section 
of  the  Act,  or  unless  he  obtain  an  order  from 
the  circuit  judge,  or  one  of  the  justices  of  the 
Supreme  Court,  staying  the  proceedings  in  the 
suit.  The  bond  prescribed  by  the  7th  section 
is  to  be  in  the  penalty  of  $200,  conditioned 
simply  that  the  party  appealing  shall  pay  all 
such  costs  as  shall  accrue  and  be  adjudged 
against  him  upon  such  *appeal.  The  P243 
section  then  directs  the  bond  to  be  filed  in  the 
office  of  one  of  the  clerks  of  this  court,  and 
concludes  with  this  provision:  "and  the  pro- 
ceedings shall  not  be  stayed  until  such  bond 
be  filed  and  notice  thereof  given." 

This  Act  leaves  to  the  unsuccessful  party  a 
right  in  all  cases  embraced  within  the  Act,  to 
have  his  case  reviewed  by  the  circuit  judge, 
and  if  dissatisfied  with  his  decision,  to  carry  it 
up  to  the  Supreme  Court.  If  the  circuit  judge 
thinks  there  is  no  ground  for  the  application 
for  a  new  trial,  and  refuses  for  that  reason  to 
grant  an  order  to  stay  proceedings,  the  party 
obtaining  the  verdict  perfects  his  judgment 
and  issues  his  execution;  but  notwithstanding 
that,  the  circuit  judge  is  bound  to  hear  the 
case.  If  he  decides  against  the  application,  the 
party  may  appeal  to  the  Supreme  Court  by 
giving  a  bond  conditioned  to  pay  all  the  costs 
of  the  appeal,  if  the  decision  should  be  against 
him.  Here  the  bond  covers  all  the  hazard  to 
which  the  successful  party  is  subjected — the 
costs  of  the  appeal ;  for  he  has  perfected  and 
collected  his  judgment.  If  the  appellant  suc- 
ceeds, he  has  restitution  awarded  him.  This 
is  one  class  of  cases.  The  other  is  where  the 
circuit  judge  grants  the  order  to  stay  proceed- 
ings in  the  first  instance.  That,  of  course, 
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stays  the  judgment;  if  he  decides  •  against  the 
motion  for  a  new  trial,  and  continues  the  or- 
der to  stay  proceedings,  the  cause  may  go  to 
the  Supreme  Court  upon  appeal,  without  the 
giving  of  security  for  costs;  but  if  he  refuse  to 
continue  the  order,  and  none  can  be  obtained 
from  one  of  the  justices  of  the  Supreme  Court, 
the  cause  then  stands  as  though  there  never 
had  been  an  order,  and  the  party  who  obtained 
the  verdict  perfects  his  judgment  and  issues 
his  execution;  and  if  the  other  party  wishes  to 
appeal,  he  must  give  the  bond  directed  by  the 
Act.  This  is  the  plain  and  obvious  construc- 
tion of  the  1st  and  4th  sections,  taken  together. 
To  entitle  the  party  to  appeal,  he  must,  under 
the  4th  section,  either  give  a  bond  or  obtain  an 
order  to  stay  proceedings;  he  must  give  the 
bond  where  the  party  has  not  been  stayed,  and 
has  or  might  have  perfected  his  judgment  and 
issued  his  execution;  and  where  he  has  been 
siayed  for  the  purpose  of  a  hearing  before  the 
circuit  judge,  he  must,  if  his  motion  is  denied, 
244*]  get  *a  new  order,  or  the  opposite  party 
may  perfect  his  judgment;  but  he  may  still 
appeal,  upon  giving  the  bond. 

The  only  difficulty  in  the  case  grows  out  of 
the  last  clause  of  the  7th  section.  That  section 
prescribes  the  form  of  the  bond,  and  directs 
that  it  be  filed  in  the  office  of  one  of  the  clerks 
of  this  court,  and  then  contains  this  clause: 
"and  the  proceedings  shall  not  be  stayed  until 
such  bond  be  filed  and  notice  thereof  given." 
These  terras  are  broad  enough  to  overreach  all 
the  preceding  provisions  of  the  Act,  and  to 
prohibit  a  stay  of  proceedings  in  any  case,  un- 
less the  bond  is  also  given;  and  perhaps  such 
was  the  intention  of  the  Legislature.  The  fil- 
ing of  the  bond  seems  to  be  a  part  of  the  pro- 
ceedings necessary  to  obtain  an  order  to  stay, 
etc.;  but  whether  this  be  so  or  not,  it  by  no 
means  follows  that  the  mere  filing  of  the  bond 
shall,  per  se,  operate  as  a  stay  of  proceedings. 
It  is  not  a  necessary  inference  from  the  terms 
used,  although  they  would  authorize  such  a 
conclusion  if  it  was  called  for  by  the  other 
provisions  of  the  Act  or  was  countenanced  by 
them.  It  appears  to  me,  however,  that  it  is 
not.  It  would  b  introducing  by  construction 
a  very  great  change  in  the  previous  practice, 
to  hold  that  a  party  may  in  all  cases  stay  the 
proceedings  of  his  adversary,  by  simply  giving 
security  for  the  costs  of  the  appeal,  notwith- 
standing the  appeal  may  be  palpably  frivolous 
and  vexatious.  I  am  persuaded  this  was  not 
the  intention  of  the  Legislature,  and  I  think 
the  Act  does  not  require  such  a  construction. 

The  plaintiff's  proceedings  were,  therefore, 
regular,  and  the  motion  to  set  them  aside  must 
be  denied;  but  as  the  question  is  a  new  one 
and  not  free  from  difficulty,  the  motion  is  de- 
nied, without  costs. 

Applied— 13  Wend.,  657. 
Cited  in— 2  How.,  Pr.,  38. 
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*RYGHTMYRE 
DURHAM  &' RAYMOND. 


Practice— Death  of  One  of  Two  Defendants  Aft- 
er Verdict — New  Trial  Refused— Entry  of 
Judgment  against  Both  Defendants. 

Where,  after  verdict,  and- before  the  decision  of 
the  court  on  a  case  made  fora  new  trial,  one  of  two 
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defendants  dies,  the  plaintiff  is  permitted,  if  a  new 
trial  is  refused,  to  enter  judgment  against  both  de- 
fendants as  of  a  term  preceding  the  death  of  the 
party ;  such  leave  will  be  granted  at  a  special  term, 
on  an  ex  parte  application. 

Citations— 2  Dunl.  Pr.,  747 ;  2  Tidd,  965 :  2  R.  S., 
386,  sees.  1-4. 

IN  Sep.,  1831,  the  plaintiff  obtained  a  ver- 
dict in  this  cause  for  $169.73,  the  action 
being  trespass.  The  defendants  made  a  case, 
on  which  they  moved  for  a  new  trial  ;  which 
application  was  not  disposed  of  until  Jan. ,  1834, 
when  the  court  refused  to  grant  a  new  trial. 
In  May  last  the  plaintiff  filed  the  circuit  roll 
and  postea,and  entered  the  usual  rule  for  judg- 
ment. The  defendant  Durham  having  died 
in  1833,  the  plaintiff,  at  a  special  term  in  Sep. 
last,  obtained  a  rule  that  the  rule  entered  on 
the  decision  of  the  cause  be  so  amended  as  to 
authorize  judgment  to  be  entered  for  the  plaint- 
iff nunc  pro  tune  as  of  October  Term,  1831, and 
that  the  plaintiff  have  leave  to  enter  up  judg- 
ment as  of  that  term.  Judgment  was,  accord- 
ingly, entered  against  both  defendants.  A  mo- 
tion was  now  made  by  the  executor  of  Durham 
to  set  aside  the  rule  of  September,  and  all  pro- 
ceedings had  thereon,  on  the  allegation  that 
such  rule  was  obtained  without  notice,  and 
that  by  the  provisions  of  the  Statute  2  R.  S., 
38(5,  sec.  1,  the  plaintiff  being  authorized  to 
take  judgment  against  the  surviving  defend- 
ant, was  bound  to  take  such  judgment,  and 
was  not  entitled  to  a  judgment  against  both 
defendants. 

By  the  Court,  Sutherland,  J.  The  rule  of 
September  was  according  to  the  established 
practice  of  the  court, which  is  correctly  stated, 
and  the  reasons  for  it,in  2  Dunl.  Pr.,  747.  and 

2  Tidd,  965;  the  party  shall  not  be  prejudiced 
by  the  delay  of  the  court  in  giving  judgment, 
if  it  can  be  avoided.     The  provisions  of  the 
Statute  2  R.  S.,386,  sees.  l-4,do  not  affect  this 
question.     They  refer  to  cases  where  the  judg- 
ment has  not  been  delayed  by  the  court.     In 
such  cases,  if  one  defendant  dies,  even  before 
verdict,  the  action  shall  not  abate,  but  shall 
*proceed  against   the  survivor  ;   but  [*246 
where  the  plaintiff  obtains  a  verdict  against 
two  defendants,  thus  establishing  his  cause  of 
action,  and  one  of  them  dies  while  the  cause  is 
subjudice,  and  he  is  thus  stayed  from  perfect- 
ing his  judgment,  there  is  no  reason  why  he 
should  be  confined  to  a  judgment  against  the 
survivor,  instead  of  both  defendants.  The  mo- 
tion to  amend  the  rule  giving  judgment  in  the 
case  was  regular  enough  ;    it  might  have  been 
ex  parte. 

Motion  denied. 

Distinguished— 77  N.  Y.,  515,  517. 

Cited  in-18  Wend.,  544 ;  21  Hun,  513 ;  4  Barb.,  524  : 

3  How.  Pr.,  133, 155 ;  8  How.  Pr.,  246;  9  How.  Pr.,244; 
20  How.  Pr.,  375. 


THE  PEOPLE,  ex  rel.  FLEMING, 
-  v. 

NIAGARA  C.  P. 

Practice  —  Mandamus — Failure  of  Considera- 
tion of  Note  as  Evidence. 

Where  a  Court  of  C.  P.  set  aside  a  report  of  refer- 
ees on  the  merits,  and  err  in  so  doing,  a  mandamus 
lies  to  correct  the  error. 

WEND.  12. 
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A  total  failure  of  the  consideration  of  a  note  may 
be  given  in  evidence  under  the  general  issue  with- 
out notice ;  not  so  as  to  a  partial  failure. 

Citations— 2  Wend.,  431;  3  Wend.,  338: 8  Wend.,  109. 

ON  a  rule  to  show  cause,  it  appeared  that 
Fleming  brought  an  action  of  assumpsit 
in  the  C.  P.  against  J.  &  A.  Colt.  The  decla- 
ration contained  the  common  counts;  the  de- 
fendants pleaded  the  general  issue,  and  gave 
notice  of  set-off.  The  cause  was  referred, and 
on  the  hearing  before  the  referees,  the  plaint- 
iff produced  a  promissory  note  against  the  de- 
fendants for  $350.  The  defendants  offered  to 
prove  that  the  consideration  of  the  note  was  a 
quantity  of  hats  sold  and  delivered  to  them  by 
the  plaintiff  ;  that  in  the  sale  of  the  hats,  the 
plaintiff  was  guilty  of  fraud  and  deceit,  and 
that  the  note  was  fraudulent  and  void.  The 
plaintiff  objected  to  the  proof  thus  offered, and 
the  referees  excluded  it  on  the  ground  that  no- 
tice of  such  defense  had  not  been  given,  and 
made  a  report  for  the  amount  found  due  to  the 
plaintiff.  On  the  application  of  the  defendants, 
the  Niagara  C.  P.  set  aside  the  report  of  the 
referees, although  it  was  shown  that  it  was  not 
pretended  before  the  referees  that  the  note  was 
void  on  any  ground  other  than  that  there  was 
fraud  in  the  sale  of  the  hats.  The  plaintiff  now 
asks  for  a  mandamus,  directing  the  C.  P. to  va- 
cate the  order  setting  aside  the  report  of  the 
referees. 

247*]  *By  the  Court,  Sutherland,  J.  A 
total  and  entire  failure  of  consideration, on  the 
ground  of  fraud  or  otherwise, may  be  given  in 
•evidence  under  the  general  issue  without  no- 
tice ;  but  a  partial  failure  cannot  be  given  in 
evidence  without  special  notice  ;  it  does  not 
go  to  the  foundation  of  the  action,  and  show 
that  the  plaintiff  is  not  entitled  to  recover  any- 
thing, but  is  merely  in  mitigation  of  damages. 
Spalding  v.  Vandercook,  2  Wend.,  431  ;  Bur- 
ton v.  Stewart,  3  Id.,  238  :  Read  v.  McAllister, 
8  Id.,  109.  In  this  case  there  was  no  notice 
given,  and  the  offer,  I  think,  cannot  be  consid- 
ered as  going  to  the  whole  consideration  ;  it 
was  simply  that  the  plaintiff  was  guilty  of 
fraud  and  deceit  in  the  sale  of  the  hats  which 
were  the  consideration  of  the  note,  and  that 
the  note  was,  therefore,  fraudulent  and  void. 
Now  there  might  have  been  both  fraud  and 
deceit  in  the  sale.and  still  the  hats  been  of  con- 
siderable value.  I  think  the  evidence  was, 
therefore,  properly  rejected  by  the  referees, 
and  that  the  Court  of  C.  P.  erred  in  directing 
their  report  to  be  set  aside. 
Peremptory  mandamus  ordered. 

Overruled—  21  Wend.,  22. 

Cited  in— H.  &  D.,  1T6 ;  3  Barb.,  417 ;  8  Barb.,  134 ; 
Edw.,  551 ;  1  Hilt.,  78 ;  6  Leg.  Obs.,  64. 


LOUNSBURY  «.  BALL. 

A  plaintiff  may  amend   his  declaration   as   of 
•course,  as  well  in  ejectment  as  in  a  personal  action. 

¥ITHIN  the  time  allowed  by  the  general 
rules  to  amend  as  of  course,  the  plaint- 
iff amended  his  declaration, which  was  in  eject- 
ment, by  stating  a  different  interest  from  that 
alleged  in  the  declaration  originally  served. 
The  defendant  moved  to  set  aside  the  amend- 
WEND.  12. 


ed  narr.  on  the  ground  that  a  declaration  in 
ejectment  was  in  the  nature  of  process,  and 
that  process  was  not  amendable  as  of  course. 
Motion  denied. 


*COLE  v.  GREENE. 


[*248 


Slander  —  Pleading  —  Taxation  of  Costs. 

Where  a  count  in  a  declaration  in  slander  is  made 
unnecessarily  voluminous,  by  laying  the  words  to 
have  been  spoken  in  a  great  variety  of  modes  of  ex- 
pression, the  count  on  taxation  will  be  reduced  to 
reasonable  limits  ;  thus,  where  the  count  contained 
37  folios,  it  was  directed  that  only  12  folios  should 
be  allowed  on  taxation. 


was  a  motion  for  re-taxation  of  costs. 
J-  The  action  was  slander,  in  which  the 
plaintiff  had  a  verdict.  The  declaration  con- 
tained two  counts,  amounting,  together,  to  54 
folios.  Each  count  contained  a  specification 
of  words,  laid  as  spoken  in  a  great  variety  of 
forms  of  expression,  with  a  view  to  meet  the 
evidence  in  the  case,  which  was  the  cause  of 
the  counts  being  swollen  to  so  great  a  number 
of  folios.  The  defendant  insisted  that  it  was 
not  allowable  to  a  plaintiff  thus  to  swell  his 
declaration,  and  unnecessarily  create  expense. 

By  the  Court,  Sutherland,  -7.  Latitude 
must  be  allowed  to  a  plaintiff  so  to  frame  his 
declaration  as  to  meet  the  evidence  ;  but  there 
should  be  no  abuse  of  the  discretion  thus  giv- 
en. Had  the  plaintiff  here  used  proper  dili- 
gence to  ascertain  the  words  spoken,  there 
could  have  been  no  necessity  for  swelling  the 
declaration  as  has  been  done  in  this  case.  The 
plaintiff  is  entitled  to  have  two  counts  taxed, 
but  not  more  than  12  folios  should  be  allowed 
for  each  count  ;  and  a  correspondent  reduc- 
tion must  be  made  in  all  the  subsequent  pro- 
ceedings. 
Cited  in—  19  Wend.,  115  ;  3  How.  Pr.,  231. 


*E.  &  P.  FRISBIE  ».  RILEY.  [*249 

Pleading  and  Practice — Leave  to  Reply  Double — 
Statute. 

A  plaintiff  cannot  reply  double  to  a  defendant's 
plea,  without  leave  of  the  court,  although  he  reply 
several  matters  in  answer  to  the  plea  as  applicable 
to  distinct  and  separate  counts  of  the  declaration ; 
thus,  where  a  declaration  contained  two  counts, 
and  the  defendant  put  in  a  general  plea  of  the  Stat- 
ute of  Limitations  to  both  counts,  and  the  plaintiff 
as  to  one  count  replied  matter  in  avoidance,  and  as 
to  the  other  different  and  distinct  matter,  it  was 
held,  notwithstanding,  that  the  case  came  within 
the  statute  making  leave  of  the  court  necessary, 
and  that  the  replications  were  irregularly  put  in. 

The  court,  however,  being  of  opinion  that  the 
plaintiffs  ought  to  have  leave  to  reply  double,  per- 
mitted the  replications  to  stand  on  payment  of 
costs. 

Citations— 2  K.  S.,  356,  sec.  27;  1  Chit.  PI.,  549;  4 
Wend.,  211;  1  Saund.,  137  b,  n.  2. 

THE  declaration  in  this  case  contained  three 
counts:  1.  On  two  promissory  notes, 
dated  in  1816;  2.  For  goods  sold ;  and  3.  The 
common  money  counts.  The  defendant  put 
in  several  pleas,  and  among  others  a  plea  of 
the  Statute  of  Limitations,  viz. :  that  the  sev- 
eral causes  of  action  specified  in  the  declara- 
tion did  not  accrue  to  the  plaintiffs  within  6 
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years  before  the  commencement  of  the  suit.  To 
which  the  plaintiffs  put  in  two  replications:  1. 
That  at  the  time  when  the  cause  of  action 
specified  in  the  first  count  accrued,  the  de- 
fendant was  a  resident  of  Conn.,  that  his  first 
return  to  this  State  thereafter  was  Nov.  1,1833, 
and  that  within  6  years  after  such  return  this 
suit  was  commenced.  2.  That  the  plaintiffs 
ought  not  to  be  precluded  from  maintaining 
their  suit  for  the  causes  of  action  specified  in 
the  second  and  third  counts  of  the  declaration, 
because,  at  the  time  when  the  causes  of  action 
specified  in  those  counts  accrued,  the  defend- 
ant was  a  resident  of  Conn.,  and  did  not  come 
into  this  State  until  Feb.  1,  1825,  when,  al- 
though he  was  seen  by  P.  Frisbie,  one  of  the 
plaintiffs,  he  made  P.  Frisbie  so  drunk  as  to 
disqualify  him  to  attend  to  business,  and  while 
P.  Frisbie  was  so  intoxicated,  the  defendant 
departed  from  the  State,  and  did  not  again  re- 
turn until  Nov.  1,  1833,  within  6  years  after 
which  time  this  suit  was  commenced.  These 
replications  were  put  in  without  the  previous 
25O*]  leave  of  the  court  obtained,  *and  the 
defendant  now  asked  that  one  of  them  be 
stricken  out. 

For  the  plaintiffs  it  was  insisted  that  the 
plea  of  the  Statute  of  Limitations  being  gener- 
al to  all  the  counts  in  the  declaration,  might 
be  treated  as  a  separate  plea  to  each  count ; 
and  if  so,  the  plaintiff  was  entitled  to  reply  to 
each  plea  such  matter  as  he  should  be  advised 
would  be  a  good  and  sufficient  answer  to  the 
plea. 

By  the  Court,  Sutherland,  J.  This  case 
falls  within  the  express  terms  of  the  Stat- 
ute 2  R.  S.,  356,  sec.  27;  the  plaintiffs  have 
replied  several  matters  in  two  distinct  repli- 
cations to  the  defendant's  plea.  This  can- 
not be  done  at  common  law,  1  Chit.  PI.,  549, 
and  under  our  Statute,  can  be  done  only  by 
leave  of  the  court,  4  Wend.,  211.  As  such 
leave  will  always  be  granted,  where  it  is 
shown  to  be  necessary  for  the  attainment  of 
justice,  there  is  no  occasion  for  tolerating  any 
innovation  upon  the  general  and  established 
rules  of  pleading  in  this  respect. 

Mr.  Chitty  says,  that  if,  in  an  action  of  as- 
sumpsit,  the  defendant  pleaded  infancy,  the 
plaintiff  may  reply  as  to  part  of  his  demand, 
that  it  was  for  necessaries;  to  other  part,  that 
the  defendant  was  of  full  age  at  the  time  of 
the  contract;  and  to  other  part,  that  he  con- 
firmed it  after  he  came  of  age.  So,  if  an  exe- 
cutor plead  several  judgments  outstanding  and 
no  assets  ultra,  the  plaintiff  may  reply  as  to 
one  of  the  judgments  nul  tiel  record,  and  as  to 
another  fraud.  1  Chit.  PL,  549.  Sergeant 
Williams,  1  Saund.,  137  b,  n.  2,  says,  that  ac- 
cording to  the  general  rules  of  pleading,  these 
replications  would  be  double,  and  that  the 
better  way  in  the  case  of  executors  is,  to  an- 
swer only  such  judgment  as  the  plaintiff 
knows  to  be  fraudulent ;  although  he  consid- 
ers the  case  of  executors  anomalous,  and  not 
subject  in  this  respect  to  the  general  rules  of 
pleading.  In  both  these  cases  the  different 
answers  to  the  plea  were  embraced  in  one  rep- 
lication, and  it  was  a  question,  therefore,  of 
duplicity  in  pleading,  the  doctrine  in  relation 
to  which  has  been  somewhat  vague  and  unset- 
tled; but  it  is  a  different  question  whether  a 
plaintiff  may  put  in  two  distinct  replications 
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to  the  same  plea.  Our  Statute  clearly  contem- 
plates *thatthis  can  in  no  case  be  done  [*25 1 
without  special  leave  of  the  court. 

This  is  a  case,  however,  in  which  leave 
would  have  been  given,  had  it  been  asked. 
The  motion  is,  therefore,  denied,  but  the  plaintiffs 
must  pay  the  costs  of  the  motion. 


CRAMER  v.  FITZSIMMONS. 

Practice — Irregular  Entry  of  Default —  Costs. 

Where  a  default  for  not  pleading  was  entered  on 
the  wrong  side  of  a  common  rule  book  (e.  g.}  under 
the  letter  D  instead  of  C),  the  court  refused  to  set 
aside  the  default,  and  the  subsequent  proceedings 
had  thereon  for  irregularity,  it  not  appearing  that 
the  defendant  had  in  any  way  been  misled  or  prej- 
udiced by  the  mistake  of  the  plaintiff  ;  the  plaintiff 
was,  however,  directed  to  pay  the  costs  of  the  mo- 
tion. 

THIS  suit  was  commenced  by  the  filing  and 
service  of  a  declaration.  The  declaration 
was  served  Oct.  7.  On  the  27th  of  the  same 
month  the  defendant  served  on  the  plaintiff's 
attorney,  J.  Cramer,  2d,  pleas  of  the  general 
issue  and  usury,  which  not  having  the  signa- 
ture of  counsel,  were  treated  as  a  nullity  by 
the  plaintiff's  attorney,  who,  Oct.  31,  served  a 
notice  of  assessment  for  Nov.  15.  After  the- 
service  of  such  notice,  the  defendant  applied 
to  counsel  in  Albany,  to  look  into  the  regular- 
ity of  the  plaintiff's  proceedings,  who,  Nov. 
10,  examined  the  common  rule  book  under  the 
letter  C,  in  the  clerk's  office,  and  did  not  then 
find  that  a  rule  for  default  had  been  entered; 
and  accordingly  rested.  Nov.  21.  the  counsel 
again  examined  the  common  rule  book  under 
the  letter  C,  and  found  that  Nov.  11  a  rule 
for  interlocutory  judgment  had  been  entered; 
on  the  15th,  a  rule  for  assessment,  and  on  the 
same  day  another  rule  for  final  judgment,  pur- 
porting to  have  been  entered  on  the  filing  of 
the  clerk's  report 'of  assessment;  and  he  also 
observed  a  reference  to  the  letter  D,  in  the  rule 
book,  as  thus:  "Oct.  31,  1834;  see  D  2,  rules;. 
J.  Cramer,  2d,  Att'y;"  and  on  turning  to  the 
other  side  of  the  same  book,  marked  D  (one 
side  of  the  book  being  marked  *and  [*252l 
designated  C,  and  the  other  D),  he  found  that 
the  appearance  of  the  defendant  was  entered 
Oct.  31,  and  that  on  the  same  day  a  .rule  for 
default  was  entered,  which  entries  were  made 
under  the  letter  D.  On  these  facts,  the  de- 
fendant now  moved  that  the  default  and  all 
subsequent  proceedings  on  the  part  of  the 
plaintiff  be  set  aside  for  irregularity;  relying 
upon  the  irregularity  alone,  and  not  showing 
that  he  had  any  defense*  on  the  merits.  It  ap- 
peared that  the  rules  for  appearance  and  de- 
fault were  entered  under  the  letter  D  by  mis- 
take. 

By  the  Ceurt,  Sutherland,  J.  The  plaint- 
iff was  entitled  to  treat  the  plea  as  a  nullity; 
and  the  defendant  might  have  insisted  upon 
the  irregularity  which  occurred  in  the  entry  of 
the  rule  for  default  on  the  wrong  side  of  the- 
common  rule  book, had  he  been  misled  or  prej- 
udiced by  it;  but  he  was  not  prejudiced  by 
the  mistake  which  had  been  made  by  the 
plaintiff.  Had  he  searched  the  common  rule 
book  under  the  appropriate  letter,  for  the  rule 
to  plead,  and  such  rule  had  not  been  found, 
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and  relying  upon  his  search  he  omitted  to 
plead,  a  very  different  case  would  have  been 
presented  from  the  one  at  bar.  Here  the  time 
for  pleading  had  expired  Oct.  27,  and  no  ef- 
fectual plea  had  been  put  in,  and  it  was  not 
until  Nov.  10,  that  search  into  the  regularity 
of  the  proceedings  was  made;  and  after  that, 
no  prejudice  whatever  occurred  to  the  defend- 
ant from  the  mistake  of  the  plaintiff.  Under 
these  circumstances,  the  defendant,  insisting 
upon  a  strict  irregularity,  having  omitted  to 
put  in  a  proper  plea,  not  pretending  to  have  a 
defense  on  the  merits,  and  not  show  ing  that  he 
has  in  any  way  been  prejudiced  by  the  mis- 
take of  the  plaintiff's  attorney,  is  not  entitled 
to  have  the  motion  granted,  which  is,  accord- 
ingly, refused;  but  as  the  plaintiff  must  amend 
his  rules  for  appearance  and  default,  he  must 
pay  the  costs  of  this  motion. 


253*]          *MULKS  v.  ALLEN. 

Sale  on  Execution — Deception — Re-Sale  Ordered. 

Where  a  plaintiff  and  a  deputy-sheriff  were  de- 
ceived as  to  the  locality  of  the  real  estate  of  a  de- 
fendant, by  the  representations  of  the  defendant, 
and  in  consequence  thereof  the  plaintiff  bid  $800  for 
property  not  worth  to  exceed  $150,  and  the  property 
was  struck  off  to  him,  a  re-sale  was  ordered. 

Citations-5  Cow.,  38 ;  7  Cow.,  367 ;  2  Wend.,  260. 

IN  this  case,  real  estate  of  the  defendant  was 
sold  by  virtue  of  an  execution  and  bid  in 
by  the  executors  of  the  plaintiff,  the  plaintiff 
having  died  since  the  issuing  of  the  execution. 
The  property  was  bid  in  at  $840. 2H,  under  the 
impression  and  belief  of  the  purchasers,  and 
of  the  deputy-sheriff  who  officiated  at  the  sale, 
that  the  premises  described  in  the  advertise- 
ment covered  a  woolen  factory  owned  by  the 
defendant,  worth  upwards  of  $1,000;  whereas 
now  it  was  discovered  that  the  premises  sold 
comprised  only  a  garden  spot,  worth  only  $150, 
or  less.  It  was  alleged  that  the  deputy  had 
been  misled  by  the  defendant,  when  applied 
to  for  information  respecting  his  real  estate. 
The  defendant,  however,  denied  all  intention 
to  deceive.  The  executors  asked  that  the  sale 
be  vacated.  The  motion  was  opposed  on  be- 
half of  junior  judgment  creditors,  on  whose 
part  it  was  insisted  that  the  executors  of  the 
plaintiff  had  bought  in  the  defendant's  person- 
al property  at  such  reduced  prices,  previous 
to  the  sale  of  the  real  estate,  that  in  equity  the 
judgment  was  more  than  satisfied;  that  the 
executors,  therefore,  ought  to  be  obliged  to  re- 
sort to  a  Court  of  Chancery  for  relief,  where, 
asking  equity,  they  might  be  compelled  to  do 
equity,  by  submitting  the  personal  property  to 
a  re  sale. 

By  the  Court,  Savage,  Ch.  J.  In  Lansing 
v.  Quackenbush,  5  Cow.,  38,  this  court  refused 
to  correct  the  indorsement  on  the  execution, 
when  property  had  been  sold  which  did  not 
belong  to  the  defendant,  because  a  court  of 
equity  was  deemed  a  more  proper  forum  to 
grant  relief;  and  in  Vandenburgh  v.  Briggs,  7 
Cow.,  367,  we  refused  to  correct  a  mistake  of 
the  plaintiff's  agent  on  the  ground  that  junior 
judgment  creditors  had  acquired  rights;  but 
254*]  in  Bk.  v.  Lansing,  *2  Wend.,  260,  we 
vacated  a  sale  where  the  plaintiffs  had  inad- 
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vertently  bid  a  sum  less  than  the  amount  in- 
tended to  have  been  bid.  This  is  a  stronger 
case  in  favor  of  such  a  motion  than  either  of 
the  cases  above  referred  to.  Whether  the  de- 
fendant did  or  did  not  intend  to  mislead  the 
plaintiffs  executors  and  the  deputy,  there  is  na 
doubt  that  they  were  deceived  by  the  repre- 
sentations he  made.  The  junior  judgment 
creditors  have  no  equity  superior  to  that  of  the 
senior  creditor,  nor  equal  to  it;  their  claim  to- 
the  property  is  subject  to  the  prior  lien,  which 
must  first  be  paid,  and  legally  paid,  before  the 
junior  creditors  have  any  rights.  It  is  said 
that  the  personal  property  of  the  defendant  wa& 
sold  for  less  than  its  value,  and  that  the  plaint- 
iff's estate  has  had  the  benefit  of  such  sale,  and 
proof  is  offered  in  support  of  this  allegation. 
Where  there  has  been  a  sale  at  auction,  the 
price  brought  must  be  considered  a  better  test 
of  the  value  of  the  property,  than  a  valuation 
put  upon  it  by  individuals  after  the  sale. 
The  motion  is  granted,  on  payment  of  the  costs 
'ing. 


Cited  in-9  Paige,  40 :  8  How.  Pr.,  81 ;  15  Abb.  Pr.. 
262  ;  39  Super.,  533 ;  66  Ind.,  338. 


HICKS  «.  CHAMBERLAIN. 

Practice — BUI  of  Exceptions — Necessary  Proceed- 
ings in  Court  Below. 

In  all  cases  where  a  bill  of  exceptions  is  taken, 
demurrer  to  evidence  put  in,  case  made,  or  notice 
given  of  a  motion  for  a  new  trial  on  newly  dis- 
covered evidence,  the  cause  must  be  heard  and  de- 
cided by  the  circuit  judge  previous  to  its  being- 
brought  into  this  court;  and  that  as  well  where 
there  is,  as  where  there  is  not,  an  order  to  stay  pro- 
ceedings, unless  the  circuit  judge  shall  have  directed 
that  the  bill  of  exceptions,  or  the  like,  shall  be  car- 
ried immediately  to  this  court. 

Citations- Act,  April  13, 1832 ;  Laws  of  1833,  p.  395, 
sec.  4. 

THE  plaintiff  obtained  a  verdict  in  a  person- 
al action,  in  Nov.,  1833.  The  defendant 
tendered  a  bill  of  exceptions,  and  obtained  an 
order  enlarging  the  time  to  settle  the  same  for 
forty  days,  and  then  staying  all  proceedings 
on  the  part  of  the  plaintiff  upon  the  verdict,, 
until  the  further  order  of  this  court.  The  bill 
was  duly  settled,  and  at  the  last  October  Term 
the  plaintiff  noticed  the  cause  for  argument  in 
this  court,  and  that  he  would  apply  for  judg- 
ment on  the  ground  of  the  frivofousness  of 
the  bill  of  exceptions,  and  obtained  a  rule  for 
judgment,  on  the  default  of  the  defendant  to 
appear.  The  defendant  *now  moved  [*255 
to  set  aside  such  rule,  and  all  subsequent  pro- 
ceedings, on  the  ground  that  the  bill  of  excep- 
tions should,  in  the  first  instance,  have  been 
argued  before  the  circuit  judge  and  decided 
by  him,  Laws  of  1832,  p.  189,  sec.  2;  no  direc- 
tion having  been  given  by  the  circuit  judge 
that  the  bill  of  exceptions  should  be  carried 
immediatery  to  this  court,  without  being  ar- 
gued before  him.  Laws  of  1833,  p.  395,  sec.  4. 
On  the  part  of  the  plaintiff,  it  was  insisted 
that  the  cases  which  the  Act  of  1832  required 
should,  in  the  first  instance,  be  heard  and  de- 
cided by  the  dircuit  judge,  were  those  only  in 
which  the  proceedings  were  not  stayed.  The 
object  of  the  Act  was  to  provide  for  a  speedy 
decision  in  cases  where  the  judgment  might 
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be  perfected  and  execution  issued,  in  conse- 
quence of  the  refusal  of  the  judge  to  grant  a 
stay.  Here,  there  was  an  order  to  stay  until 
the  decision  of  this  court  upon  the  bill  of  ex- 
ceptions; and  this  case,  therefore,  not  being 
within  the  terms  or  reason  of  the  Act,  the 
plaintiff  was  at  liberty  at  once  to  apply  to  this 
court  for  judgment  upon  the  verdict,  on  ac- 
count of  the  frivolousness  of  the  bill  of  excep- 
tions; and  was  entitled  to  be  heard  according 
to  the  52d  General  Rule  of  the  court,  the  de- 
fendant not  having  obtained  the  certificate  of 
the  judge  who  tried  the  cause,  that  there  was 
probable  cause  to  stay  the  proceedings. 

By  the  Court,  Savage,  Ch.  J.  This  case  re- 
quires an  examination  of  the  provisions  of  the 
"Act  Relating  to  the  Supreme  and  Circuit 
Courts,"  passed  Apr.  13,  1832.  The  policy  of 
the  Act  manifestly  was  to  prevent  causes  be- 
ing carried  directly  from  the  Circuit  to  the 
Supreme  Court,  without  first  giving  to  the  cir- 
cuit judge  time  and  opportunity  deliberately 
to  examine  and  decide  the  questions  raised  in 
the  cause.  It  may  often  happen  that  when  a 
question  is  presented  in  the  hurry  and  bustle 
of  a  Nisi  Prius  court,  the  judge  may  make  a 
decision,  which,  upon  examination  and  reflec- 
tion he  would  pronounce  incorrect.  It  was, 
therefore,  to  enable  him  to  review  his  own  de- 
cisions, and  thereby  prevent  delay  and  expense 
to  the  parties,  that  the  Act  in  question  was 
passed.  With  this  key  to  the  statute,  let  us 
look  into  its  provisions.  The  1st  section  en- 
acts that  "where,  in  any  personal  action,  any 
256*]  *bill  of  exceptions  shall  be  taken,  de- 
murrer to  evidence  put  in,  case  made,  or  no- 
tice of  motion  given  for  new  trial  on  newly 
discovered  evidence,  and  the  proceedings  shall 
not  be  stayed,  the  party  in  whose  favor  the 
verdict  is  rendered,  may  perfect  his  judgment 
and  issue  execution;  but  it  shall,  nevertheless, 
be  lawful  for  the  other  party  to  proceed  to  ob 
tain  a  hearing  before  the  Supreme  Court  upon 
the  matters  in  question,  in  the  manner  herein- 
after mentioned;  and  in  case  their  judgment 
shall  be  in  his  favor,  they  may  set  aside  the 
proceedings  with  the  verdict,  and  order  resti- 
tution, etc.  The  sole  object  of  this  section  is 
to  authorize  the  prevailing  party  to  enter  his 
judgment  and  to  issue  execution,  where  an* 
order  to  stay  proceedings  has  not  been  obtained ; 
and  notwithstanding  such  entry  of  judgment 
to  authorize  the  opposite  party  to  proceed  in 
his  motion  for  a  new  trial,  making  provision 
for  restitution  in  case  a  new  trial  be  granted. 
The  2d  section  enacts  that  "the  cases  men- 
tioned in  the  1st  section  of  this  Act,  shall,  in 
the  first  instance,  be  heard  and  decided  by  the 
circuit  judge,"  etc.  What  cases  are  to  be  heard 
in  the  first  instance  by  the  circuit  judge?  As 
I  read  the  statute,  all  bills  of  exceptions,  de- 
murrers to  evidence,  cases  made,  and  motions 
for  new  trials  on  newly  discovered  evidence. 
The  counsel  for  the  plaintiff  contends  that 
these  cases  are  not  to  go  before  the  circuit 
judge  unless  proceedings  have  not  been  stayed. 
The  stay  of  proceedings  has  no  influence  upon 
the  course  to  be  pursued,  as  to  whether  the 
bill  of  exceptions,  etc.,  shall  or  shall  not  in  the 
first  instance  be  heard  before  the  circuit  judge; 
its  office  is  to  prevent  judgment  being  entered 
upon  the  verdict  or  nonsuit,  until  the  question 
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raised  in  the  cause  can  be  decided.  The  cases 
enumerated  in  the  statute  must,  therefore,  be 
heard  and  decided  by  the  circuit  judge,  before 
they  can  be  placed  on  the  calendar  of  this 
court,  unless  the  circuit  judge,  according  to 
the  provisions  of  the  Act  of  1833,  shall  have 
directed  that  the  bill  of  exceptions,  or  the  like, 
shall  be  carried  immediately  to  this  court,  with- 
out being  argued  before  him.  Laws  of  1833, 
p.  395,  sec.  4.  This  cause  not  having  been 
heard  and  decided  by  the  circuit  judge  previous 
to  its  being  placed  on  the  calendar  here,  and 
no  order  having  been  made  by  the  circuit  judge 
*that  the  bill  of  exceptions  should  be  [*257 
carried  immediately  here,  the  judgment  of  the 
plaintiff  was  irregular,  and  must  be  set  aside, 
with  costs. 
Cited  in— 18  How.  Pr.,  28 ;  9  Abb.  Pr.,  87. 


THE  PEOPLE,  ex  rel.  R.  J.  HILTON, 

SUPERVISORS'  OF  ALBANY. 

A  judge  of  the  County  Courts,  who  attends  at  the 
clerk's  office  on  notice  from  the  clerk  to  witness 
the  drawing  of  juries,  is  entitled  to  compensation 
for  such  attendance ;  the  amount  to  be  fixed  by  the 
Supervisors  of  the  county. 

Citations— 2  R.  S.,  413,  sec.  26 ;  18  Johns.,  242 ;  2 
Cow.,  531,  533. 

THE  relator  has  presented  an  account  to  the 
defendants,  claiming  compensation  for  his 
attendance  as  a  judge  of  the  County  Courts, 
at  the  clerk's  office  of  the  County  of  Albany, 
on  notice,  at  various  times,  to  witness  the  draw- 
ing of  juries  for  the  Courts  of  C.  P.  and  May- 
or's Courts.  The  Supervisors  refused  to  allow 
the  account,  and  were  now  heard  on  a  rule 
granted  to  show  cause  why  a  mandamus  should 
not  issue. 

By  tJie  Court,  Savage.  Ch.  J.  The  question 
is,  whether  a  county  judge  is  entitled  to  com- 
pensation for  attending  on  the  drawing  of 
juries.  According  to  2  R.  S.,  413,  sec.  26,  it  is 
the  duty  of  such  judge  to  attend  at  the  clerk's 
office  to  witness  the  drawing  the  jury,  upon  re- 
ceiving notice  from  the  county  clerk.  Is  he 
entitled  to  compensation?  The  principle  of  the 
case  of  Bright  v.  Supervisors  of  Chenango  18 
Johns.,  242,  is,  that  a  public  officer,  who  is  re- 
quired to  perform  a  certain  service,  and  no 
compensation  is  provided  for  such  service,  is 
entitled  to  receive  a  reasonable  allowance  there- 
for, to  be  audited  by  the  Board  of  Supervisors. 
The  same  principle  was  recognized  in  the  cases 
of  Mallory  v.  Supervisors  of  Cortland,  and  Doub- 
leday  v.  Supervisors  of  Broome,  2  Cow.,  531,  533. 
In  the  first  of  these  cases,  the  right  to  compen- 
sation was  denied,  on  the  ground  of  a  direct 
expression  of  the  Legislature  that  no  compen- 
sation should  be  given.  It  cannot,  I  think,  be 
successfully  contended,  that  the  service  in 
question  has  any  necessary  connection  with 
the  judicial  duties  of  the  judge,  for  his  place 
may  be  supplied  by  two  justices.  He  has  no 
judicial  *act  to  perform,  any  more  than  [*258 
the  sheriff;  they  are  to  witness  the  drawing,  to 
see  that  the  clerk  is  guilty  of  no  improper  act. 
The  performance  of  the  duty  may  be,  and  gen- 
erally must  be  attended  with  expense;  and  it 
is  not  to  be  presumed  that  the  Legislature  in- 
tended that  the  officer  should  lose  both  his  time 
and  money  without  just  compensation.  It  is 
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very  probable,  too,  that  the  reason  why  no 
fixed  sum  was  given,  was,  that  the  Legislature 
knew  the  principle  upon  which  this  court  had 
acted  in  the  cases  referred  to;  and  thought  that 
justice  would  be  better  done  by  leaving  the 
amount  of  compensation  to  the  Supervisors 
than  by  giving  a  gross  sum,  which  in  some 
cases  might  be  liberal,  and  in  others  totally  in- 
adequate. The  Revised  Statutes  having  been 
passed  since  the  decisions  above  referred  to, 
and  containing  no  provision  on  the  subject, 
impliedly  sanction  the  principles  established 
by  this  court.  Whether  the  relator  has  charged 
the  proper  sum,  is  a  question  for  the  discretion 
of  the  Supervisors.  All  I  mean  to  say  is,  that 
he  is  legally  entitled  to  compensation  for  his  service. 

Disapproved— 5  Daly,  126. 

Criticised— 4T  How.  Pr.,  365 ;  17  Am.  Rep.,  317^  (58 
N.  Y.,  106,  113). 

Distinguished— 59  N.  Y..  632 ;  46  How.  Pr.,  491. 

Explained— 38  How.  Pr.,  25. 

Cited  in— 45  N.  Y.,  199 ;  13  Barb.,  447 ;  2  T.  &  C.,  24 ; 
2  Sandf .,  473  ;  6  Daly,  126. 


MALIN  &  PROSSER  v.  ROSE. 

Proceeding  in  Nature  of  Action  of  Ejectment — 
Practice — New  Trial. 

Where  a  proceeding  in  the  nature  of  an  action  of 
ejectment  is  had,  upon  the  requirement  of  a  defend- 
ant ,  to  compel  the  determination  of  claims  to  real 
property,  and  the  plaintiff  has  a  verdict,  upon  which 
he  enters  judgment,  the  defendant  is  not  entitled  to 
•demand  as  of  course,  as  he  may  do  in  an  ordinary 
'action  of  ejectment,  that  the  judgment  be  vacated 
and  that  a  new  trial  be  granted  on  payment  of  the 
costs  and  damages :  the  judgment  in  such  case  is 
conclusive  as  to  the  title  established  in  the  action. 

A  new  trial  may  be  granted  in  such  case,  for  errors 
of  law  or  fact  happening  at  the  circuit ;  but  the  los- 
ing party  is  not  entitled  to  it  as  of  course. 

Citationa-2  R.  S.,  303-312;  314,  sec.  14. 

THE  defendant  in  this  case  compelled  the 
plaintiffs  to  commence  a  proceeding  in  the 
nature  of  an  action  of  ejectment  against  him, 
for  the  recovery  of  certain  lands,  under  the 
provisions  of  the  Revised  Statutes,  headed  : 
"Proceedings  to  Compel  the  Determination  of 
Claims  to  Real  Property  in  Certain  Cases."  2 
R.  S.,  312,  etc.  The  plaintiffs,  upon  being 
served  with  the  notice  prescribed  by  the  stat- 
259*  J  utes,  appeared  and  declared  ^against 
the  defendant,  who  put  in  a  plea  of  the  gen- 
eral issue.  The  cause  was  tried,  and  the  plaint- 
iffs had  a  verdict,  which  the  court,  on  motion, 
refused  to  set  aside.  The  plaintiffs  entered 
judgment,  and  the  defendant  now  asked  the 
court  to  vacate  the  same  and  to  grant  a  new 
trial,  upon  payment  of  all  costs  and  damages, 
in  pursuance  of  the  provisions  of  the  Statute 
Regulating  Proceedings  in  the  Action  of  Eject- 
ment, 2  R.  S.,  309,  sees.  36,  37. 

It  was  objected  that  this  case  was  not  gov- 
erned by  the  sections  of  the  statute  relied  upon 
by  the  defendant,  which  it  was  said  were  ap- 
plicable only  to  the  ordinary  action  of  eject- 
ment and  not  to  the  special  proceeding  though 
in  the  nature  of  an  action  of  ejectment  had  in 
this  case.  In  this  proceeding,  the  judgment  is 
declared  to  be  conclusive  as  to  the  title  estab 
lished  in  the  action,  2  R.  S. ,  314,  sec.  14  and, 
consequently,  a  new  trial  cannot  be  granted, 
unless  the  verdict  is  wrong;  whereas,  in  the 
ordinary  action  of  ejectment,  the  conclusive- 
ness  of  the  judgment  is  subject  to  certain  ex- 
ceptions. 2  R.  S.,  309,  sees.  36,  37. 
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By  the  Court,  Savage,  Ch.  J.  Title  1st  of 
chapter  5th  of  the  third  part  of  the  Revised 
Statutes,  2  R.  S.,  303-312,  treats  "Of  the  Ac- 
tion of  Ejectment."  The  36th  section  of  the 
title  declares  that  every  judgment  in  the  action 
of  ejectment,  rendered  upon  a  verdict,  shall 
be  conclusive  as  to  the  title  established  in  such 
action,  upon  the  party  against  whom  the  same 
is  rendered,  and  against  all  persons  claiming 
under  him,  subject  to  certain  exceptions;  one 
of  which  is,  that  the  party  against  whom  the 
judgment  is  rendered  is  entitled,  at  any  time 
within  three  years  after  the  rendition  of  the 
judgment,  upon  application  to  the  court  to 
have  the  judgment  vacated,  and  a  new  trial 
granted  as  of  course,  upon  payment  of  all  costs 
and  damages  recovered  by  the  judgment;  and 
upon  a  subsequent  application,,  within  two 
years  after  the  rendition  of  the  [second  judg- 
ment, a  second  new  trial  may  be  obtained,  if 
the  court,  in  their  discretion,  think  proper  to 
grant  it.  Sec.  37.  These  provisions  alter  the 
effect  of  a  judgment  in  ejectment,  which  for- 
merly was  not  conclusive  in  any  manner.  The 
2d  title  of  this  chapter  introduces  a  new  pro- 
ceeding, by  which  a  *person,  in  pos-  [*26O 
session  of  land  claimed  by  another,  may  com- 
pel that  other  to  prosecute  an  action  of  eject- 
ment to  recover  the  land,  or  be  barred.  After 
various  provisions  in  respect  to  such  proceed- 
ing, the  following  section  is  found:  "In  such 
action  of  ejectment,  a  judgment  obtained  by 
either  party,  shall  be  conclusive  against  the 
other  party,  as  to  the  title  established  in  such 
action;  and  also,  against  all  persons  claiming 
under  such  party  by  title  accruing  subsequent- 
ly to  the  service  of  the  notice  herein  before 
provided."  2  R.  S.,  314,  sec.  14.  To  this  dec- 
laration of  fche  effect  of  the  judgment,  there  is 
added  no  exception;  and  o'n  the  contrary,  the 
language  is,  that  in  such  action,  the  judgment, 
when  obtained,  shall  be  conclusive.  The  dif- 
ference is  this:  in  the  ordinary  case,  the  losing 
party  is  entitled  to  ask  that  the  judgment  be 
vacated  after  it  has  been  obtained,  although 
the  court  may  have  refused  a  new  trial  upon 
the  law  and  the  facts  of  the  case.  In  the  class 
of  special  actions,  to  which  this  belongs,  the 
parties  are  limited  to  the  ordinary  practice  of 
the  court  in  relation  to  granting  new  trials. 
Such  was  evidently  the  intention  of  the  Legis- 
lature, by  making  a  distinction  between  the 
two  classes  of  actions  of  ejectment.  The  word 
"such,"  in  the  14th  section,  has  an  important 
influence:  it  confines  the  conclusiveness  of  the 
judgment  to  such  action  as  is  instituted  in  con- 
formity to  the  previous  sections  of  the  article. 

Motion  denied.1 

1.— As  to  the  construction  of  the  statute,  vide  5 
Rep.,  118,  119 :  6  Bing..  561 ;  6  East,  518 ;  8  Barn.  & 
Cres.,  lOt,  164 : 1  T.  R.,  53,  96 ;  3  Barn.  &  Aid.,  523 ;  3 
Maule  &  S.,  20. 


*ST.   JOHN 

v. 
DIEFENDORF  &  ,'ALLEK 


[*261 


Attorney  and  Client — Attorney's  Lien  Only  At- 
taches to  Client's  Property  in  His  Actual  Pos- 
session. 

An  attorney  has  no  lien  upon  the  damages  recov- 
ered in  a  cause,  before  they  come  to  his  hands,  al- 
though he  has  a  demand  against  his  client  equal  to 
the  amount  of  the  recovery :  and  an  execution  will 
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be  ordered  to  be  returned  satisfied,  where  the  plaint- 
iff has  discharged  the  defendant  from  the  payment 
of  the  damages,  and  the  costs  and  sheriff's  fees  are 
offered  to  be  paid. 

An  attorney  has  a  lien  upon  his  client's  papers  in 
his  possession,  but  has  no  lien  upon  anything  be- 
longing to  his  client  until  it  is  in  his  possession. 

Citations— Laws  of  Lien,  p.  1 ;  4  T.  R.,  124  ;  Doug., 
104,238. 

AN  execution  was  issued  in  this  case  for  the 
damages  and  costs,  for  which  judgment 
had  been  recovered.  The  attorneys  for  the 
plaintiff  gave  notice  to  the  defendant  to  pay 
the  damages,  as  well  as  costs,  to  them.  After 
the  execution  was  issued,  and  subsequent  to 
the  notice,  the  plaintiff  gave  a  receipt  for  the 
amount  of  the  damages  to  the  defendant,  who 
tendered  the  costs  to  the  attorneys  and  paid 
the  sheriff's  fees,  and  now  asked  for  a  rule  that 
the  execution  be  returned  satisfied.  The  mo- 
tion was  opposed  by  the  attorneys,  on  the 
ground  that  they  had  a  demand  against  their 
client  for  costs  in  other  suits  to  an  amount 
equal  to  the  damages;  but  they  had  no  assign- 
ment of  the  damages,  nor  did  it  appear  that 
their  client  had  assented  that  they  should  ap- 
ply the  damages  in  satisfaction  of  their  de- 
mand. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  whether  an  attorney  has  a  lien  upon  his  cli- 
ent's money,  before  it  comes  into  his  hands, to 
satisfy  a  demand  he  has  against  his  client  for 
costs  in  other  suits.  It  is  admitted  that  no  ad- 
judged case  has  been  found  establishing  such 
lien.  He  has  a  lien  after  notice  for  his  own 
costs,  while  they  are  in  the  hands  of  the  de- 
fendant, but  not  for  a  debt  due  to  him  from 
his  client,  unless  it  has  been  assigned  to  him. 
It  is  true  that  an  attorney  has  a  lien  upon  his 
client's  papers;  but  he  has  no  lien  upon  any- 
thing which  belongs  to  his  client,  tintil  it  is  in 
his  possession.  The  costs  belong  to  the  attor- 
ney; but  even  those  may  be  discharged  by  the 
client,  unless  notice  has  been  given.  Had 
262*]  *the  plaintiff  demanded  the  money  of 
the  sheriff,  he  surely  might  have  received  it 
without  subjecting  the  sheriff  to  liability. 
There  can  be  no  lien  upon  what  belongs  to  an- 
other, without  possession.  "Lien  is  a  right  by 
the  possessor  of  property  to  hold  it  for  the  sat- 
isfaction of  some  demand."  Law  of  Lien,  p. 
1.  In  Mitchel  v.  Oldfield,  4  T.  R,  124,  Bull., 
J.,  says  that  the  court  had  said  that  they  would 
not  interfere  on  behalf  of  the  attorney,  and 
prevent  the  plaintiff  from  settling  his  own 
cause,  without  first  paying  the  attorney's  bill; 
yet  they  will  take  care  that  his  bill  is  satisfied 
when  the  adverse  party  seeks  to  get  rid  of  the 
judgment.  Here,  even  as  to  the  attorney's 
costs,  this  court  has  adopted  the  practice  of  the 
C.  P.,  and  not  of  the  K.  B. ,  and  allow  them 
to  be  set  off;  but  I  cannot  find  that  any  court 
has  ever  gone  the  length  we  are  asked  to  go  in 
favor  of  the  plaintiff's  attorneys.  Doug.,  104. 
238. 

Motion  granted,  witJiout  costs. 

Cited  in— 2  Edw.,  576 ;  89 N.  Y.,  517 ;  11  Hun,  25 ;  64 
Barb.,  154 ;  5  How,  Pr.,  348 ;  2  Daly,  140 ;  7  Am.  Rep., 
712,  714,  721.  (44 Miss.,  513.);  34  Am.  Rep.,  728  (12  R.  I., 

550). 


BALDWIN  v.  WHEATON. 

On  a  common  law  certiorari,  neither  party  recov- 
ers costs  against  the  other. 

124 


ON  a  motion  in  this  cause  relative  to  costs,  the- 
Chief  Justice  ruled,  that  in  the  prosecu- 
tion and  defense  of  a  common  law  certiorari, 
neither  party  is  entitled  to  recover  costs  against 
the  other. 
Cited  in-39N.Y.,  520. 


*THE  PEOPLE,  ex  rel.  J.  WHITE,  [*26» 
ALBANY  C.  P. 

Practice — Removal  of  Justice's  Judgment  by  Cer- 
tiorari— Time — Affidavit. 

A  party,  intending  to  remove  a  justice's  judg- 
ment by  certiorari,  must  present  a  writ  of  certiora- 
ri for  allowance,  as  well  as  an  affidavit  setting  forth 
the  testimony,  etc.,  within  20  days  after  the  rendi- 
tion of  the  judgment. 

It  seems,  that  the  making  of  the  affidavit,  and  the 
allowance  and  service  of  the  certiorari  on  the  jus- 
tice, should  all  be  accomplished  within  30  days  after 
the  judgment. 

Where  a  certiorari  was  served  within  ten  days  aft- 
er its  allowance,  buttheaWocatw  was  not  indorsed 
until  53  days  after  the  judgment,  the  proceeding 
was  held  to  be  irregular. 

A  supplemental  affidavit,  made  after  the  time 
limited  by  statute,  ought  not  to  be  received,  except 
for  the  purpose  of  establishing  some  collateral  mat- 
ter ;  if  it  affects  the  merits  of  the  case,  it  should  be 
rejected. 

Citations— 2  R.  S.,  255,  sec.  171,  172 ;  259,  sec.  191  ;  6- 
Johns.,  327 ;  1  Cow.,  48  ;  2  Cow.,  440. 

A  MOTION  was  made  in  the  Albany  C.  P.  to 
jL\-  supersede  a  certiorari,  returnable  in  that 
court,  sued  out  to  remove  a  judgment  rendered 
in  the  justice's  court  of  the  City  of  Albany. 
The  judgment  was  rendered  June  24  last.  July 
14,  an  affidavit,  setting  forth  the  testimony  and 
proceedings  in  the  cause,  was  made  and  pre- 
sented to  a  commissioner,  but  a  certiorari  was 
not  left  with  him  at  that  time  for  allowance. 
July  23,  a  supplemental  affidavit,  more  full  in 
stating  the  testimony  and  proceedings  than  the 
first,  but  containing  no  collateral  fact,  was 
presented  to  the  commissioner;  but  a  certiorari 
was  not  presented  at  that  time,  nor  was  one 
presented  until  Aug.  16,  when  it  was  forthwith 
allowed;  and  Aug.  25,  served  upon  the  jus- 
tices of  the  court,  who  rendered  the  judgment 
sought  to  be  removed.  On  these  facts,  the  re- 
lator  moved  the  C.  P.  to  supersede  the  certio- 
rari, and  the  motion  was  denied.  He  now  asks 
for  a  peremptory  mandamus,  directing  the  C. 
P.  to  supersede  the  writ. 

By  the  Court,  Savage,  Ch.  J.  The  Statute 
Regulating  the  Allowance  of  a  Certiorari  to  a 
Justice  is  as  follows:  "The  party  intending  to 
apply  for  such  certiorari  shall  make  or  cause 
to  be  made  an  affidavit,  setting  forth  the  sub- 
stance of  the  testimony  and  proceedings  before 
the  justice,  and  the  grounds  upon  which  an 
allegation  of  error  is  founded."  2  R.  S.,  255, 
*sec.  171.  "Such  affidavit  shall,  with-  [*264 
in  20  days  after  rendering  such  judgment,  be 
presented  to  the  first  judge  of  the  county  courts 
where  the  judgment  was  rendered,  or  some 
other  judge  or  officer  authorized  to  perform 
the  duties  of  a  justice  of  the  Supreme  Court  at 
chambers;  and  if  such  judge  or  officer  shall  be 
satisfied  that  any  error  affecting  the  merits  of 
the  controversy  has  been  committed  by  the  jus- 
tice or  jury,  in  the  proceedings,  verdict  or 
judgment,  he  shall  allow  the  certiorari  by  in- 
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dorsing  his  allowance  thereon."  Sec.  172.  It  is 
well  settled  that  no  supplemental  affidavit,  af- 
fecting the  merits,  can  be  regularly  presented 
after  the  20  days  have  expired.  6  Johns.,  327; 
1  Cow.,  48  ;  2 Id.,  440.  The  supplemental  affi- 
davit in  this  case  is  more  full  in  stating  the  tes- 
timony and  proceedings  than  the  first,  but  con- 
tains no  collateral  fact;  which  is  the  only  le- 
gitimate object  of  presenting  a  supplemental 
affidavit.  It  was,  therefore,  a  nullity.  If  the 
judge  considered  it  in  allowing  the  certiorari, 
he  was  irregular  in  doing  so.  The  affidavit  of 
July  14  was  presented  in  season,  but  a  certio- 
rari was  not  submitted  for  allowance  until 
Aug.  16.  The  statute  does  not  limit  the  time 
within  which  the  judge  shall  act  upon  the  affi- 
davit presented  for  the  allowance]of  a  certiora- 
ri,  but  it  evidently  contemplated  immediate  ac- 
tion, and  certainly  that  no  longer  delay  should 
occur  than  what  was  necessary  to  enable  him 
to  determine  whether  an  error  had  been  com- 
mitted or  not.  By  the  175th  section,  the  cer- 
tiorari, etc.,  must  be  served  on  the  justice 
within  10  days  after  allowance;  the  affidavit  is 
to  be  presented  within  20  days,  making  in  all 
30  days  between  the  judgment  and  the  service 
of  the  certiorari  on  the  justice, which  comports 
with  the  time  within  which  an  appeal  is  to  be 
served,  in  cases  where  an  appeal  is  the  proper 
remedy.  See  sec.  191,  p.  259.  The  172d  section 
directs  that  if  the  judge  shall  be  satisfied  that 
an  error  has  been  committed,  he  shall  allow 
the  certiorari.  •  It  may  be  asked  what  certiora- 
rif — and  how  is  the  cerliorari  to  be  procured 
for  allowance?  The  statute  is  silent,  but  must 
be  understood  as  referring  to  the  established 
and  well  known  practice  of  presenting  to  the 
judge  a  writ  of  certiorari,  together  with  the  af- 
fidavit containing  the  testimony  and  proceed- 
ings alleged  to  be  erroneous.  The  judge  is  not 
265*]  *to  procure  or  draw  the  writ.  It 
must  be  presented  to  him,  and  is  a  necessary 
paper  to  be  produced  to  him  before  he  can 
perform  his  duty.  The  writ  should,  therefore, 
have  been  presented  by  the  attorney  with  the 
affidavit;  the  affidavit  alone  was  not  sufficient. 
No  writ  having  been  furnished  until  Aug.  16, 
and  the  presenting  an  affidavit  without  the 
writ  being  of  no  effect,  the  writ  and  affidavit 
are  to  be  considered  as  presented  for  the  allow- 
ance of  the  certiorari  Aug.  16. 

The  plaintiff  in  error  having  failed  to  com- 
ply with  the  statute,  the  C.  P.  should  have 
granted  the  motion  1o  supersede  the  writ. 

Peremptory  mandamus  granted,  with  costs. 

Cited  in— 4  Leg.  Obs.,  149 ;  10  Minn.,  303. 


MORGAN  0.  LYON. 

A  defendant,  not  within  the  purview  of  the  stat- 
utes declaring  certain  actions  local,  is  not  entitled 
to  ask  a  change  of  venue  on  the  ground  that  the  ac- 
tion is  local ;  his  remedy  is  by  demurrer,  plea  in 
abatement,  or  nonsuit  at  the  trial. 

Citations— 1  Chit.  PL,  284;  12  Wend.,  51. 

THE  defendant  in  this  case  moved  to  change 
the  venue  fromOneida  to  Cattaraugus,  on 
an  affidavit  that  he  had  12  witnesses  residing 
in  the  latter  county.  The  plaintiff  swore  that 
he  had  13  witnesses  residing  in  Oneida,  and 
stated  in  addition  that  the  suit  was  for  a  ma- 
WEND.  12. 


licious  prosecution* :  that  the  defendant  had 
maliciously  and  without  cause  procured  a  crim- 
inal warrant  to  be  issued  by  a  justice  of  the 
peace  of  the  County  of  Cattaraugus,  upon 
which  the  plaintiff  was  arrested  in  the  County 
of  Oneida  and  carried  to  Cattaraugus,  and 
there  discharged  without  any  further  proceed- 
ings. The  defendant  insisted  that  the  cause 
of  action,  if  any,  arose  in  Cattaraugus, and  that 
the  action  is  local. 

By  the  Court,  Nelson,  J.  The  question 
whether  the  action  be  or  be  hot  local,  cannot 
be  agitated  on  this  motion.  If  it  appear  on 
the  face  of  the  declaration  that  the  action  is 
local,  *and  the  venue  is  laid  in  a  wrong  [*266 
county,  the  defendant  may  demur  ;  if  it  does 
not  so  appear,  he  may  plead  the  fact  in  abate- 
ment, or  avail  himself  of  the  mistake  by  non- 
suiting the  plaintiff  at  the  trial.  1  Chit.  PI., 
284  ;  12  Wend.,  51.  Where  a  public  officer  is 
sued  for  acts  done  by  him  by  virtue  of  his  of- 
fice, and  he  asks  to  have  the  venue  changed  to 
the  county  where  the  fact  complained  of  hap- 
pened, the  venue  ought  to  be  changed  ;  but  a 
party,  not  within  the  purview  of  the  statutes 
declaring  certain  actions  local,  is  not  entitled 
to  urge  a  change  of  venue  on  the  ground  of  the 
action  being  local,  but  must  resort  to  one  or 
other  of  the  remedies  above  suggested. 

Motion  denied. 

Cited  in-6  Hill,  475 ;  25  Hun,  109 ;  6  Barb.,  431 ;  63 
Barb.,  498;  61  How.  Pr.,  497. 


Ex  PARTE  H.  J.  WILLIAMS 

ALBANY  MAYOR'S  COURT. 

An  assignment  of  errors  in  fact  is  not  abolished 
by  the  Revised  Statutes  in  cases  of  certiorari  remov- 
ing justices'  judgments. 

Citations-2  R.  8.,  257,  sec.  180 ;  15  Johns.,  87. 

¥ILLIAMS  obtained  a  judgment  on  verdict 
in  the  justice's  court  of  the  City  of  Al- 
bany, against  S.  L.  Southard,  who  sued  out  a 
certiorari  returnable  in  the  Mayor's  Court  of 
Albany.  On  the  coming  in  of  the  return, 
Southard  filed  a  special  assignment  of  errors; 
assigning  for  error  that  the  jury  who  tried  the 
cause  arrived  at  the  amount  of  the  verdict 
found  by  them,  by  each  marking  such  sum  as 
in  his  opinion  the  plaintiff  ought  to  recover, 
adding  the  different  sums  together,  and  divid- 
ing the  total  by  the  number  of  the  jury,  viz. : 
six,  and  adopting  the  quotient  thus  obtained, 
as  the  verdict  which  they  found  for  the  plaint- 
iff. The  plaintiff  ruled  the  defendant  in  error 
to  join  in  error,  who  neglecting  to  do  so,  the 
plaintiff  entered  his  default,  and  at  the  next 
term  moved  for  and  obtained  a  judgment  of 
reversal.  The  defendant  in  error  subsequently 
made  a  motion  to  set  aside  the  assignment  of 
errors,  and  to  vacate  the  judgment  for  reversal 
and  proceedings  had  thereon,  on  the  ground 
of  irregularity  ;  which  motion  was  denied  by 
the  Mayor's  Court.  The  defendant  in  error  now 
asks  for  a  mandamus,  *directing  the  [*267 
Mayor's  Court  to  set  aside  the  assignment  of 
errors,  etc. 

By  the  Court,  Nelson,  J.  It  was  supposed 
by  the  relator  that  the  provision  in  the  Revised 
Statutes,  2  R.  S.,  257,  sec.  180,  authorizing  a 
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certiorari  cause  to  be  brought  on  to  argument 
without  any  assignment  or  joinder  in  error.had 
totally  abolished  the  use  of  an  assignment  of 
errors  in  causes  removed  by  certiorari  from  jus- 
tices' courts.  Admitting  such  to  be  the  con- 
struction of  the  statutes  as  to  the  formal  general 
assignment  of  errors,  which  presents  merely 
questions  of  law,  it  could  not  have  been  the 
intention  of  the  Legislature  to  abrogate  the  use 
of  an  assignment  of  errors,  where  the  errors  do 
not  appear  on  the  face  of  the  justice's  return. 
It  would  be  intolerable,  if  misconduct  of  the 
jury,  or  improper  practices  of  the  parties,  not 
coming  under  the  observation  of  the  court  be- 
low, could  not  be  corrected  ;  and  they  could 
not  but  by  the  use  of  an  assignment  of  error 
in  fact.  The  necessity  of  such  a  remedy  is 
clearly  pointed  out  in  Harvey  v.  Rickett,  15 
Johns.,  87,  and  in  that  case  adopted  by  the 
court  ;  and  it  is  not  believed  that  the  Legisla- 
ture contemplated  to  deprive  parties  of  its  bene- 
fit. 
Motion  denied. 

Cited  in— 5  Denio,  68 ;  4  Barb.,  323  ;  15  Barb.,  50 :  7 
How.  Pr.,  69. 118 ;  3  Leg.  Obs.,  294 :  2  Co.  R.,  118. 


UNDERWOOD  «.  BROWER. 

Practice — Inquest —  Costs. 

Where  an  inquest  is  taken,  and  the  defendant  let 
in  to  plead  on  payment  of  costs,  the  judgment  en- 
tered on  the  inquest  to  stand  as  security— the  defend- 
ant must  pay  all  the  costs  which  have  accrued  from 
the  entry  of  the  default  to  the  granting  of  the  rule 
letting  him  in  to  defend. 

A  N  inquisition  was  taken  in  this  cause  upon 
-Q-  a  writ  of  inquiry  for  the  assessment  of 
damages.  The  defendant  asked  to  be  let  in  to 
defend,  which  was  granted  upon  the  terms  that 
the  judgment  which  had  been  entered  on  the 
inquisition  should  stand  as  security  for  such 
sum  as  the  plaintiff  might  eventually  recover, 
and  on  payment  of  costs.  The  question  was, 
what  costs  should  be  paid  by  the  defendant. 

268*]  *By  the  Court,  Nelson,  J.  The  de- 
fendant must  pay  the  costs  of  the  inquest  and  of 
the  subsequent  proceedings  had  in  the  suit,  includ- 
ing the  costs  of  opposing  this  motion.  Should  the 
defendant  succeed  in  the  suit,  the  costs  now 
accrued  might  be  set  off  against  those  to  which 
he  would,  in  that  case,  be  entitled  ;  but  if  the 
plaintiff  should  succeed,  unless  the  costs  now 
accrued  through  the  default  of  the  defendant 
are  paid,  the  plaintiff  may  be  subjected  to  the 
whole  expense  of  an  issue  and  trial,  and  the 
defendant  not  be  able  to  remunerate  him.  All 
the  costs,  therefore,  which  have  accrued  from 
the  entry  of  the  default  to  this  day  must  be 
paid,  or  the  defendant  cannot  have  the  benefit 
of  his  motion. 


Ex  PARTE  SHELDON  v.  ERIE  C.  P. 

Where  a  cause  is  referred,  the  defendant  is  not  en- 
titled to  judgment  as  in  case  of  nonsuit  for  the  neg- 
lect of  the  plaintiff  to  bring  the  cause  to  a  hearing  ; 
his  course  is  to  obtain  a  rule  giving  him  leave  to  no- 
tice the  cause  on  his  part. 

Citations— 16  Johns.,  45 ,  4  Wend.,  209. 

THE  relator  was  plaintiff  in  an  action  prose- 
cuted in  the  Erie  C.  P.     The  cause  was 
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referred,  and  the  C.  P.  granted  judgment  as 
in  case  of  nonsuit  against  the  plaintiff,  for  his 
neglect  to  bring  the  cause  to  a  hearing  before 
the  referees.  It  was  shown  that  the  C.  P. ,  by 
general  rule,  had  adopted  the  practice  of  this 
court  in  all  cases  not  specially  provided  for  by 
the  rules  of  that  court.  The  relator  insisted 
that  the  C.  P.  had  erred  in  granting  judgment 
as  in  case  of  nonsuit;  that  the  defendant  ought 
to  have  taken  a  rule  authorizing  him  to  notice 
the  cause  for  a  hearing. 

By  tike  Court,  Nelson,  J.  The  question  here 
is,  whether  judgment  as  in  case  of  nonsuit  can 
be  granted  in  a  cause  which  has  been  referred. 
The  practice  of  this  court  is  perfectly  settled, 
that  ordinarily  it  cannot  be  done.  Where  a 
term  has  intervened  after  the  reference,  and 
the  plaintiff  has  neglected  to  bring  the  cause  to 
a  hearing,  the  defendant  may  apply  to  the 
court  for  a  rule  that,  unless  the  plaintiff  notice 
the  *cause  for  a  hearing  within  20  days  [*26d 
after  notice  of  the  rule,  or  discontinue  upon  the 
usual  terms,  the  defendant  have  leave  to  notice 
the  same  for  hearing,  and  then  such  proceed- 
ings are  had  as  are  particularly  pointed  out  in 
the  case  of  Bissell  v.  Lee,  16  Johns., 45,  in  which 
the  rule  of  practice  of  this  courtwas  established, 
which  has  never  been  abrogated.  In  the  case 
of  Champlin  v.  Petrie,^  Wend.,  209,  judgment 
as  in  case  of  nonsuit  was  granted  in  a  reference 
cause,  but  it  was  under  peculiar  circumstances: 
the  plaintiff  being  under  a  rule  to  file  security 
for  costs,  the  court  would  not  compel  the  de- 
fendant to  incur  further  costs  by  noticing  the 
cause  for  a  hearing.  If  the  C.  P.  of  Erie  have 
no  rules  varying  their  practice  from  that  of 
this  court,  they  erred  in  granting  the  judgment 
as  in  case  of  nonsuit. 

An  alternative  mandamus  is  ordered. 

Cited  in-6  How.  Pr.  219 ;  34  How.  Pr.,  277;  Co.  R. 
N.  S.,  360. 


GARDNER  ET  ux.  ®.  LUKE  ET  AL. 

In  partition,  an  order  for  the  sale  of  the  premises 
may  be  made  without  a  reference  to  the  clerk  to 
search  for  liens  and  incumbrances,  unless  such  ref- 
erence is  asked  for  by  one  of  the  parties. 

ON  applying  for  an  order  of  sale  in  a  case 
prosecuted  in  this  court  for  the  partition  of 
lands,  the  counsel  for  the  plaintiff  submitted 
to  the  court  the  question  whether,  under  the 
statutes  for  the  partition  of  lands  as  found  in 
the  Revised  Statutes  and  the  Act  amending  the 
same,  passed  in  1830,  it  is  compulsory  that  an 
order  shall  be  entered  requiring  the  clerk  to 
ascertain  and  report  whether  the  shares  of  the 
parties  to  the  suit  are  subject  to  liens  and  incum- 
brances, or  whether  it  is  optional  with  the  party 
prosecuting  the  suit  to  enter  such  rule,  or  omit 
to  enter  it,  as  he  shall  think  proper.  The  coun- 
sel for  the  plaintiffs  submitted  the  following 
view  of  the  question: 

By  the  Revised  Statutes,  2  R.  S.,  324,  sec. 
42,  it  is  required  that  the  rule  in  question  shall 
be  entered;  but  this  section  is  amended  by  the 
Act  of  1830,  Laws  of  1830,  p.  396,  sec.  42, 
which  makes  it  the  duty  of  the  court,  on  the 
motion  of  either  party,  to  direct  that  persons 
having  specific  liens  shall  be*made  par-[*27O 
ties,  and  that  the  clerk  shall  ascertain  and  re- 
port incumbrances.  By  the  Revised  Statutes, 
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it  was  not  necessary  to  make  creditors  having 
liens  parties  to  the  suit,  2  R.  S.,  318,  sec.  8 ; 
which  provision  is  amended  by  the  Act  of  1830, 
so  that  now  it  is  not  necessary,  in  the  first  in- 
stance, to  make  such  creditors  parties.  By  the 
Revised  Statutes,  conveyances  after  sales  are 
declared  a  bar  against  all  persons  interested, 
who  shall  have  been  named  as  parties  in  the 
proceedings,  2  R.  S.,  327,  sec.  61  ;  which  sec- 
tion is  amended  by  the  Act  of  1830,  p.  397,  sec. 
45,  declaring  that  such  conveyances  shall  also 
be  a  bar  against  all  persons  having  general  liens 
to  whom  notice  has  been  given,  and  against  all 
persons  having  specific  liens  who  shall  have  been 
made  parties  to  the  proceedings.  From  which 
several  provisions  it  was  insisted  that  one  object 
of  the  Act  of  1830  was  to  save  expense  in  ref- 
erence to  searches  for  liens  and  incumbrances 
which  it  was  apprehended  would,  in  many 
cases,  be  very  heavy;  that  the  order  for  such 
searches,  which  by  the  revised  statutes  Was  di- 
rectory upon  the  court,  is  now  optional  with 
the  party,  it  not  being  the  duty  of  the  court  to 
make  such  order,  except  Qn  the  motion  of  one 
of  the  parties;  and  that  no  possible  injury  can 
result  from  the  omission  to  make  such  order, 
as  the  sale  and  conveyance  cannot  affect  per- 
sons having  general  or  specific  liens,  unless 
notice  has  been  given  to  them,  or  they  have 
been  made  parties  to  the  suit. 

The  counsel  adverted  to  another  provision 
of  the  Revised  Statutes,  by  which  it  is  enact- 
ed, that  if  there  be  a  lien  on  the  undivided  in- 
terest of  one  of  the  parties,  and  partition  be 
made,  such  lien  shall  attach  to  the  share  allot- 
ted to  such  party.  2  R.  S.,  318,  sec.  9.  By  the 
Act  of  1830,  it  is  enacted,  p.  396,  sec.  42,  that 
where  there  is  a  specific  lien  upon  the  undi- 
vided share  of  one  of  the  parties,  and  the  cred- 
itor shall  not  have  been  a  party  to  the  proceed- 
ings, the  court  on  the  motion  of  either  party,  shall 
direct  that  the  creditor  be  made  a  party,  and 
that  the  clerk  ascertain  and  report  whether  the 
shares  of  the  parties  in  the  suit  are  subject  to 
any  general  lien  or  incumbrance  ;  which  pro- 
visions, it  was  remarked,  still  left  it  optional 
with  the  plaintiff  whether  he  would  or  would 
not  make  the  creditor  a  party;  and  at  all  events 
that  the  Act  of  1830,  in  this  respect,  was  not 
mandatory  upon  the  court,  except  on  the  mo- 
27 1*]  tion  *of  one  of  the  parties.  If  the  cred- 
itor is  not  made  a  party,  his  rights  are  not  af- 
fected by  the  proceedings,  and  the  only  conse- 
quence of  the  party  prosecuting  the  partition 
is,  that  if  the  premises  are  sold,  they  will  be 
sold  subject  to  such  lien. 

The  Court  approved  of  the  above  view  of 
the  statutes,  and  held  that  a  reference  to  the 
clerk  to  ascertain  liens  and  incumbrances  is 
not  imperative,  except  on  the  motion  of  either 
party.  A  rule  for  a  sale  of  the  premises  was 
accordingly  ordered  without  a  reference  to  the 
clerk  in  respect  to  liens,  etc. 

Cited  in— 26  Barb.,  478 ;  10  How.  Pr.,  190 ;  27  How 
Pr.,293;  6  Abb.  Pr.,  63. 


CRONLY  v.  BROWN. 

A  variance  between  the  writ  and  declaration  is  not 
pleadable  in  abatement. 

Citation— 1  Chit.  PI.,  438, 439. 
WEND.  12. 


IN  an  action  of  replevin  commenced  by  writ, 
the  plaintiff  declared  for  a  quantity  of  house- 
hold furniture.  The  defendant  put  in  a  plea  in 
which  he  craved  oyer  of  the  writ  and  set  it 
forth,  and  as  set  forth  by  him  it  appeared  that 
the  officer  was  commaded  to  replevy  as  well  a 
barouche  wagon  and  harness  as  household  fur- 
niture; and  then,  after  setting  forth  'the  writ, 
the  defendant  pleaded  the  variance  between 
the  writ  and  declaration  in  abatement.  The 
plaintiff  moved  to  strike  out  the  plea.  The  de- 
fendant, in  opposition  to  the  motion,  read  a 
certified  copy  of  the  writ,  in  which  the  ba- 
rouche and  harness  were  specified,  as  well  a» 
that  mentioned  in  the  declaration. 

By  the  Court,  Sutherland,  J.  A  variance 
between  the  wric  and  declaration  is  not  plead- 
able in  abatement;  such  variance  could  in  no 
case  be  pleaded  without  craving  oyer  of  the 
writ,  in  respect  to  which  the  practice  is  settled 
that  the  defendant  cannot  have  such  oyer.  1 
Chit.  PI.,  438,  439,  and  cases  cited. 

Motion  granted. 


*Ex  PARTE  H.  GAY,  District  [*272 
Atty  of  MONROE, 

v. 
MONROE  GENERAL  SESSIONS. 

A  Court  of  General  Sessions  has  power  to  set  aside 
a  verdict  for  irregularity. 

Citation— 1  Johns.  Gas.,  179. 

A  FEMALE  was  indicted  and  tried  for  petit 
larceny,  in  the  General  Sessions  of  Mon- 
roe, and  convicted.  She  applied  for  a  new  trial, 
on  the  ground  that  the  verdict  against  her  was 
produced  by  the  question  of  her  guilt  or  inno- 
cence having  been  left  by  the  jury  to  lot  or 
chance,  instead  of  being  the  result  of  their  de- 
liberations upon  the  evidence  given  in  the  case. 
The  facts  were  shown  by  the  affidavit  of  the 
constable  who  attended  the  jury.  The  General 
Sessions  set  aside  the  verdict,  and  ordered  a 
new  trial. 

A  motion  was  now  made,  in  behalf  of  the 
district  attorney,  for  a  mandamus  directing  the 
sessions  to  vacate  the  rule,  ordering  a  new  trial, 
on  the  ground  that  a  Court  of  General  Sessions 
has  no  power  to  grant  a  new  trial  for  irregu- 
larity or  on  the  merits. 

By  ihe  Court,  Sutherland,  J.  In  the  case 
of  People  y.  Gen.  Sess.  of  Chenango,  1  Johns. 
Cas.,  179,  it  was  held  that  a  Court  of  General 
Sessions  being  of  inferior  and  limited  jurisdic- 
tion, has  not  the  power  to  grant  a  new  trial  on 
the  merits;  but  in  the  direction  given  by  the 
court  as  to  the  points  to  be  discussed  in  the 
argument  ordered  in  that  case,  it  was  conceded 
that  such  courts  have  the  power  to  grant  a  new 
trial  for  irregularity  ;  and  such,  it  is  believed, 
has  been  the  general  received  opinion  on  this 
subject.  The  reasons  against  the  sessions  grant- 
ing new  trials  on  the  merits  do  not  apply  to  the 
exercise  of  that  power  in  the  case  of  irregular- 
ities. Besides,  the  substantial  ends  of  justice, 
it  seems  to  me.  req-uire  that  courts  of  general 
sessions  should  possess  the  power  to  grant  new 
trials  in  cases  of  verdicts  irregularly  rendered. 

The  motion  for  a  mandamus  is,  tJierefore,  de- 
nied. 
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273*1  *THE  SUPERINTENDENTS  OF 
THE  POOR  OF  THE  COUNTY  OF  ON- 
TARIO ^ 

A.  W.  MOORE. 

The  prevailing  party  in  an  appeal  from  an  order 
•of  filiation,  to  whom  costs  are  awarded,  is  entitled 
only  to  taxable  costs. 

Citations—  1  R.  L.,  310,  sec.  11  ;  1  R  .  S.,  649,  sec.  27 
649,  sec.  37. 


appeal  from  an  order  of  bastardy. 
lj  An  order  of  filiation  was  made  by  two  jus- 
tices, adjudging  A.  W.  Moore  to  be  the  reputed 
father,  etc.  Moore  appealed  to  the  General 
.Sessions  of  Ontario,  who,  after  hearing  evi- 
dence, quashed  the  order,  and  awarded  costs 
to  be  paid  to  him,  which  were  taxed  by  three 
of  the  judges  of  the  County  Court  of  Ontario, 
at  the  sum  of  $96.15.  The  taxation  was  op- 
posed by  the  counsel  for  the  Superintendents 
of  the  Poor  of  the  county.  By  arrangement 
between  the  counsel,  and  by  the  desire  of  the 
General  Sessions,  the  bill  as  taxed  is  submitted 
to  the  supervision  of  this  court. 

The  bill  is  composed  of  the  following  items: 
Retaining  fee  $2.50;  attorney's  fee  at  three  sev- 
eral terms,  $2  each  term;  brief  75  cents;  coun- 
sel fee  on  the  argument  of  the  appeal  $20;  sub- 
poenas, service  of  subpoenas,  attendance  and 
travel  of  witnesses,  and  a  few  other  incidental 
charges. 

The  counsel  for  the  Superintendents  insisted 
that,  though  under  the  law  as  heretofore  in 
force,  1  R.  L.,  310,  sec.  11,  the  Court  of  Ses- 
sions were  authorized  to  award  to  the  prevail- 
ing party  such  costs  and  charges  as  the  court 
in  its  discretion  deemed  reasonable,  such  power 
no  longer  existed.  The  provision  of  the  stat- 
ute now  is,  that  the  court  shall  award  costs  to 
the  party  in  whose  favor  the  appeal  is  deter- 
mined, 1  R.  S.,  649,  sec.  37,  and  not  costs  and 
charges,  such  as  the  court  in  its  discretion  shall 
deem  reasonable.  Under  this  view  of  the  stat- 
ute, there  could  be  no  pretense  for  the  allow- 
ance of  a  fee  of  $20  to  counsel.  It  was  further 
insisted,  that  as  by  the  statute  witnesses  may  be 
compelled  to  testify  in  these  causes  in  the  same 
manner  as  in  criminal  cases,  1  R.  S.,  647,  sec. 
27,  and  as  no  fees  are  allowed  in  a  criminal 
274*]  case  to  a  witness,  either  *f  or  the  people 
or  the  defendant,  2  R.  S.,  729,  sees.  59,  65,  the 
appellant  here  was  not  entitled  to  an  allowance 
for  witnesses'  fees. 

By  the  Court,  Sutherland,  J.  The  ques- 
tion is,  can  the  sessions,  in  a  case  like  this,  al- 
low more  than  taxable  costs?  There  is  a 
marked  distinction  between  the  phraseology 
of  the  Revised  Statutes  on  this  subject,  and  the 
law  as  it  heretofore  existed.  Formerly  it  was 
the  duty  of  the  General  Sessions  to  award  to 
the  party  in  whose  favor  an  appeal  of  this 
kind  was  determined,  "such  costs  and  charges 
as  the  said  justices  in  their  discretion  shall 
deem  reasonable,"  to  be  paid  by  the  losing 
party.  1  R.  L.,  310,  sec.  11.  Now  the  lan- 
guage of  the  Statute  is:  "  The  court  shall 
award  costs  to  the  party  in  whose  favor  any 
such  appeal  shall  be  determined."  1  R.  S., 
649,  sec.  37.  This  shows  an  intent  to  change 
the  law.  All  discretion  is  taken  away,  and 
nothing  can  be  taxed  but  what  is  strictly  and 
technically  costs.  Consequently,  the  allowance 
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of  $20  for  a  a  counsel  fee  was  unauthorized. 
I  think,  however,  there  is  no  force  in  the  ob- 
jection to  the  allowance  of  witnesses'  fees.  The 
provision  in  the  statute  to  which  reference  has 
been  made,  1  R.  S. ,  647,  sec.  27,  does  not  nec- 
essarily deprive  witnesses  of  their  right  to  fees; 
such  was  not  its  object.  The  intent  of  the 
Legislature  was  to  provide  for  the  compulsory 
attendance  of  witnesses,  an  appeal  not  being 
properly  a  cause  pending  in  court;  and  with- 
out some  legislative  enactment,  there  would 
have  been  no  authority  to  issue  process  for  the 
attendance  of  witnesses.  Besides,  it  is  undeni- 
able that  the  Legislature  intended  to  give  costs 
to  the  prevailing  party ;  and  if  witnesses'  fees  as 
well  as  counsel  fees  are  stricken  out,  the  pro- 
vision as  to  costs  would  be  useless.  Mv  opin- 
ion therefore  is,  that  the  charge  of  $20  for 
counsel  fees  ought  to  be  stricken  out,  and  that 
the  residue  of  the  charges  are  proper.1 

1— A  similar  question  was  some  time  since  submit- 
ted to  this  court  by  the  judges  of  the  county  courts 
of  Otsego,  in  which  Mr.  Justice  Nelson  delivered  an 
opinion  substantially  the  same  as  the  above.  He 
observed :  "  The  language  of  the  Revised  Statutes 
is  certainly  more^uarded  and  restricted  on  this  sub- 
ject than  that  found  in  the  former  statute,  and  I 
am  of  opinion  that  the  Legislature  intended  to  take 
away  the  discretion  before  intrusted  to  Courts  of 
Sessions,  in  the  allowance  of  costs  to  the  prevailing 
party.  These  statutes  contemplate  a  regular  taxa- 
tion of  the  costs ;  for  they  provide,  that  in  certain 
cases  the  amount  shall  be  paid  on  the  production 
of  a  certified  copy  of  the  order  awarding  costs,  and 
of  the  taxed  bill  of  such  costs.  1  R.  S.,  649,  sec.  37. 
Costs  can  be  taxed  only  according  to  the  fee  bill  es- 
tablished by  law,  which  leaves  nothing  to  the  dis- 
cretion of  the  court  or  the  taxing  officer.  This  is 
the  obvious  intent  of  the  Legislature,  to  be  derived 
as  well  from  the  language  of  the  section  above  re- 
ferred to,  as  from  the  marked  difference  between 
it  and  the  old  law.  But  if  that  intent  was  doubtful, 
I  have  no  hesitation  in  adopting  the  above  construc- 
tion. There  is  no  reason  for  discrimination  in  the 
allowance  of  costs  between  a  case  of  this  kind  and 
ordinary  suits  prosecuted  in  court.  There  is  noth- 
ing more  troublesome  to  courts,  and  more  liable  to 
abuse,  than  a  discretionary  power  in  the  allowance 
of  costs,  charges  and  expenses.  It  is  not  unf  requent 
that  the  suit  or  litigation  is  conducted  with  express 
reference  to  such  costs,  charges  and  expenses ;  and 
it  is  difficult  to  detect  the  pretenses  plausibly  urged 
to  justify  the  expenses  incurred.  Besides,  did  such 
discretionary  power  exist,  no  fixed  or  general  rule 
of  allowance  could  be  established ;  each  case  would 
depend  upon  ite  peculiar  circumstances,and  instead 
of  a  uniform  rule  prevailing  throughout  the  State, 
not  only  would  different  principles  govern  in  the 
decision  of  questions  of  this  kind  in  the  different 
counties  of  the  State,  but  the  same  rule  would  not 
be  observed  in  all  cases  in  the  same  county."  Vide 
etiam  Potter  v.  Richards,  10  Wend.,  607,  in  which  the 
Chief  Justice  gives  a  construction  to  the  words 
"costs  and  expenses,"  allowed  to  a  defendant  dis- 
charged from  arrest  under  the  Non-imprisonment 
Act. 


*CURTIS 

v. 
KIMBALL  &  WALDRON. 


[*275 


A  sheriff,  although  the  term  of  his  office  has  ex- 
pired, is  authorized  to  serve  process  until  served 
with  the  certificate  of  the  clerk  of  the  county  that 
his  successor  has  qualified  and  given  security  etc. 

Citations— 2  R.  S.,  438,  sees.  67,  68 ;  439,  sec.  71. 

THIS  suit  was  commenced  by  capias,  which 
was  served  on  Waldron  on  the  6tb,  and  on 
Kimball  on  the  7th  day  of  January  last,  by 
John  Vernam,  whose  term  of  office  as  sheriff 
of  the  County  of  Saratoga  expired  on  the  first 
day  of  January  last.  The  defendants  moved 
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to  set  aside  the  arrest.  In  opposition  to  the  mo- 
tion, it  was  shown  that  Joseph  Jennings,  the 
Successor  of  Vernam,  Jan.  1,  executed  and 
filed  the  bond  with  sureties  required  by  the 
276*]  statute,  and  *Jan.  5  took  and  sub- 
scribed his  oath  of  office,  when  the  clerk  of 
the  county  gave  him  a  certificate  that  he  had 
qualified  as  sheriff,  and  given  the  security  re- 
quired by  law;  but  such  certificate  was  not 
served  upon  Vernam  until  the  10th  day  of  Jan- 
uary, on  which  day,  and  not  before,  Vernam 
•delivered  up  the  jajl,  etc. 

By  tlie,  Court,  Sutherland,  J.  The  powers 
of  the  former  sheriff  do  not  cease  until  the 
certificate  of  the  clerk,  that  the  new  sheriff  has 
qualified  and  given  the  proper  security,  is 
served  upon  him.  2  R.  S.,  438,  sees.  67,  68. 
"Qualified,"  in  the  67th  section,  means  noth- 
ing more  than  taking  the  oath  of  office.  This 
is  evident,  from  the  terms  which  immediately 
follow:  "shall  have  qualified  and  given  the 
security  required  by  law."  If  the  term  "qual- 
ified "  was  intended  to  embrace  everything 
necessary  to  be  done  by  the  sheriff  in  order  to 
entitle  him  to  enter  on  the  duties  of  his  office, 
then  it  was  unnecessary  to  say  anything  about 
the  giving  of  security.  The  meaning  of  the 
section  is,  that  when  the  sheriff  has  taken  the 
oath  of  office  and  filed  it,  with  the  requisite  se- 
curity, the  clerk  shall  give  him  a  certificate  of 
the  fact,  which  certificate  he  must  serve  on  his 
predecessor,  whose  powers  will  then  cease, 
and  the  general  powers  of  the  new  sheriff  be- 
come complete.  According  to  this  view,  the 
old  sheriff  had  authority  to  execute  process 
until  the  certificate  of  the  clerk  was  served 
upon  him.  The  old  sheriff  is  expressly  author- 
ized to  return  all  mesne  process,  etc.,  which 
shall  have  been  fully  executed  by  him.  2  R. 
S.,  439,  sec.  71. 

Motion  denied. 
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Corporation — Judgment  of  Ouster  —  Directors 
Individually  Liable  for  Costs. 

The  directors  of  a  corporate  company,  against 
which  judgment  of  ouster  has  been  pronounced.are 
individually  responsible  for  the  costs  of  the  pro- 
ceedings, although  they  had  no  direct  agency  in  the 
•defense  of  the  suit ;  and  the  payment  of  such  costs 
may  be  enforced  by  attachment. 

Citation— 2  R.  S.,  585,  sec.  50. 

TUDGMENT  of  ouster  having  been  rendered 
*J  against  the  Utica  and  Minden  Turnpike 
Co.,  the  Attorney-General  applied  for  an  at- 
tachment against  four  individuals,  alleged  to 
have  been  directors  of  the  Corporation  at  the 
institution  of  the  proceedings,  to  enforce  the 
collection  of  the  costs  of  the  proceedings.  The 
application  was  made  under  a  provision  of  the 
Revised  Statutes  authorizing  such  process.  2 
R.  S.,  585,  sec.  50.  As  to  three  of  the  individ- 
uals called  upon,  it  was  shown  that  they  were, 
or  admitted  themselves  to  have  been,  directors 
at  the  institution  of  the  proceedings;  but  it 
was  alleged  that  there  was  no  corporate  prop- 
erty in  their  hands,  and  they  denied  all  agency 
in  the  defense  of  the  quo  warranto  suit.  The 
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fourth  denied  that  he  was  a  director,  although 
it  was  shown  that  he  had  admitted  that  he  was 
a  director  of  the  Company. 

By  tlw  Court,  Savage,  Ch.  J.  The  pro- 
vision of  the  statutes  under  which  this  appli- 
cation is  made  is  in  these  words  :  "If  judg- 
ment be  rendered  upon  any  such  information 
against  any  corporation,  or  against  any  persons 
claiming  to  be  a  corporation,  the  court  may 
cause  the  costs  therein  to  be  collected  by  exe- 
cution against  the  persons  claiming  to  be  a  cor- 
poration, or  by  attachment  against  the  direct- 
ors or  other  officers  of  any  such  corporation." 
2  R.  S.  ,585,sec.  50.  It  is  no  answer  to  this  appli- 
cation that  the  individuals  sought  to  be  charged 
with  the  costs  have  no  corporate  funds  in  their 
hands;  the  statute  has  made  them  individually 
responsible.  Nor  is  it  an  answer  that  they  did 
not  defend  the  suit;  it  was  their  duty  to  have 
controlled  others  in  that  respect.  It  must  be 
presumed  that  they  knew  whether  the  facts 
relied  on  to  dissolve  the  corporation  were  true 
or  *not,  and  if  there  was  no  ground  of  [*278 
defense,  they  should  not  have  suffered  a  de- 
fense to  have  been  made.  It  must  also  be  pre- 
sumed that  they  knew  that  they  were  improp- 
erly exercising  corporate  rights.  The  statute 
evidently  proceeds  on  those  grounds  in  holding 
the  officers  personally  responsible  for  the  costs 
of  the  proceedings  by  quo  warranto. 

It  was  urged,  in  defense  of  this  motion,  that 
an  execution  having  been  issued  against  the 
Corporation  for  the  costs,  an  attachment 
against  the  directors  could  not  be  asked  for,  al- 
though the  execution  had  been  returned  un- 
satisfied ;  that  the  Attorney-General  having 
made  his  election,  must  abide  by  it.  This  ob- 
jection cannot  be  sustained.  The  intent  of  the 
statute  manifestly  was,  to  give  a  remedy  for 
the  collection  of  the  costs;  and  surely  the  di- 
rectors cannot  complain  that  an  attempt  had 
been  made  to  obtain  them  out  of  the  corporate 
funds.  The  statute  even  authorizes  an  execu- 
tion against  the  persons  claiming  to  be  a  Cor- 
poration, that  is  the  late  stockholders;  but  that 
does  not  prevent  the  remedy  by  attachment 
against  the  officers.  The  motion  is  granted,  with 
costs,  against  the  three  individuals  shown  to  have 
been  directors  ;  as  to  the  fourth,  he  has  shown 
enough  to  exonerate  himself,  but  having  mis- 
led the  Attorney-General  by  his  declarations, 
he  is  not  entitled  to  costs  for  resisting  this  mo- 
tion. 


SWIFT  v.  BLAIR'S  EXECUTRIX,  ETC. 

Practice — Costs  against  Executor — Statute. 

A  party  asking  for  costs  against  an  executor  must 
bring  himself  strictly  within  the  statute ;  it^is  not 
enough  to  show  that  the  executor  refused  to  arbi- 
trate ;  he  must  refuse  to  refer. 

It  seems  that  when  costs  are  granted  against  an 
executor,  they  must  be  paid  from  his  own  pocket. 

THIS  was  a  motion  for  costs  against  an  ex- 
ecutrix, under  the  provision  of  the  statute 
subjecting  executors  and  administrators  to 
costs,  where  they  refuse  to  refer,  etc.  2  R.  S., 
90,  sec.  41.  The  affidavit  stated  that  the  de- 
fendant had  refused  to  arbitrate,  etc. 

*By  the  Court,  Savage,  Ch.  J.  An  [*279 
executor  or  administrator  is  not  bound  to  arbi- 
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trate;  he  can  only  be  asked  to  ref  er.in  the  manner 
prescribed  by  the  statute.  This  motion,  tliere- 
fore,  must  be  denied.  When  it  is  sought  to  sub- 
ject an  executor  or  administrator  to  costs,  in- 
asmuch as  they  must  come  out  of  his  own 
pocket,  if  granted,  for  it  is  only  for  neglect  of 
duty  that  he  can  be  subjected  to  costs.the  party 
asking  for  the  rule  must  bring  himself  strictly 
within  the  statute. 

Distinguished-^  Wend.,  641. 
Cited  in-22  Wend.,  574 ;  5  Paige,  258 ;  88  N.  Y.,  512; 
9  How.  Pr.,  352 ;  16  How.  Pr.,  412. 


CONKLING  AND  HERRING 

v. 
BLOODGOOD  &  DE  WITT. 

Taxation  of  Costs — Attorney's  and  Counsel  Fees. 

Attorneys'  and  counsel  fees  prepared  for  trial,  are 
not  taxable  where  a  cause  is  settled  after  notice  of 
trial  and  previous  to  the  circuit. 

Attorneys'  and  counsel  fee,  on  motion  in  each 
cause,  are  proper  items  of  taxation  where  a  number 
of  causes  are  embraced  in  the  same  notice,  although 
but  one  set  of  papers  can  be  charged. 

ON  a  motion  for  re-taxation  of  costs  in  this 
cause,  the  Chief  Justice  ruled,  that 
where  a  cause  is  settled  after  notice  of  trial, 
and  previous  to  the  circuit,  charges  for  an  at- 
torney's fee  and  counsel  fee,  prepared  for  trial, 
are  not  taxable.  He  also  decided  that  where  a 
motion  is  made  in  a  number  of  causes  em- 
braced in  the  same  notice  and  papers,  although 
but  one  set  of  papers  can  be  charged,  an  at- 
torney's fee  and  counsel  fee  on  motion  in  each 
cause,  are  proper  items  of  taxation. 


28O*]*lN  THE  MATTER  OF  ROBERT  BUNCH, 
a  Non-resident  Debtor. 

Absconding,  etc.,  Debtors — Statute — Trustees — 
Commissions  on  Sums  Paid  to  Attaching  Cred- 
itors, on  Compromise — Costs. 

Trustees,  under  the  Act  Authorizing  Proceedings 
against  Absconding.  Concealed  and  Non-resident 
Debtors,  are  entitled  to  their  commissions  upon 
such  sum  as,  on  compromise,  is  paid  by  the  debtor 
to  the  attaching  creditor,  although  such  money  did 
not  come  to  the  hands  of  the  trustees. 

They  are  also  entitled  to  costs  accrued  in  the  prose- 
cution by  them  of  a  certiorari,  although  the  de- 
cision of  the  commissioner  be  confirmed  by  this 
court ;  and  to  counsel  fees  paid  out  by  them  to  a 
reasonable  amount.  See  items  in  this  case  and 
amounts  allowed. 

Citation— 1  Cai.,  192. 

A  WARRANT  of  attachment  was  issued  in 
11-  tttis  cause  in  Aug.,  1830,  at  the  instance  of 
C.  Mitchell,  to  whom  Bunch  was  indebted  up- 
wards of  $42,000,  by  judgment  obtained  in 
this  court  in  1822.  Trustees  for  all  the  credit- 
ors of  Bunch  were  duly  appointed  in  June, 
1831,  who  took  the  oath  prescribed  by  law. 
caused  their  appointment  to  be  recorded,  and 
notice  thereof  to  be  published  in  the  manner 
prescribed  by  statute.  The  trustees  caused 
Bunch  to  be  brought  before  the  officer  who  had 
issued  the  warrant  of  attachment,  to  be  ex- 
amined relative  to  his  estate,  etc.,  and  on  such 
examination  the  officer  overruling  certain  in- 
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quiries  made  by  the  trustees,  they  sued  out  a. 
certiorari  removing  the  proceedings  into  this 
court  for  the  purpose  of  reviewing  his  decis- 
ions. While  the  certiorari  was  depending  in 
this  court,  to  wit:  Nov.  20,  1832,  an  arrange- 
ment took  place  between  the  attaching  creditor 
and  the  debtor :  Bunch  drew  a  bill  of  exchange 
on  the  firm  of  Bunch  &  Co.  of  Carthagena,  in 
Columbia,  for  $19,988.2H  cents  (50  per  cent, 
of  the  principal  of  the  original  debt),  payable  4 
months  after  date,  at  the  office  of  Robert  Lenox 
&  Son,  in  N.  Y..  which  was  accepted,  and  de- 
livered to  Mitchell;  who,  in  consideration  there- 
of, executed  to  Bunch  a  general  release  of  all 
demands,  acknowledged  satisfaction  of  the 
judgment  he  held,  and  signed  a  consent  that 
the  attachment  and  all  proceedings  had  there- 
on might  be  superseded  and  discharged.  In 
pursuance  of  which,  application  was  made 
to  this  court  in  Feb.,  1833,  for  a  supersedeas  to 
the  attachment,  which  was  resisted  by  the 
trustees;  but  the  court  granted  a  rule  that  the 
attachment  ard  all  proceedings  had  thereon  be 
*set  aside,  on  payment  to  the  trustees  [*28 1 
of  all  expenditures  by  them  incurred;  and  of 
all  liabilities  and  responsibilities  they  were  un- 
der; and  on  payment  of  the  commissions  to 
which  they  were  entitled  on  the  amount  of  the 
debt  paid  and  satisfied  by  the  debtor  to  the  at- 
taching creditor:  provided  that  within  3  months 
from  the  entry  of  the  rule,  no  other  creditor  of 
Bunch  should  cause  himself  to  be  made  at- 
taching creditor,  in  pursuance  of  the  provis- 
ions of  the  statute.  The  bill  of  exchange  re- 
ceived by  Mitchell,  when  it  fell  due,  viz. :  Mar. 
23,  1833,  was  protested  for  non-payment.  In 
Apr.  following  Mitchell  indorsed  the  bill  to 
his  agents,  Messrs.  Robert  Lenox  &  Son,  who 
on  the  same  day  put  their  names  upon  it,  and 
transmitted  it  to  their  correspondents  in  Car- 
thagena, where  it  was  paid  May  11.  1833.  In 
the  meantime,  no  settlement  having  been  made 
with  the  trustees  in  pursuance  of  the  rule  of 
Feb.,  1833,  the  proceedings  brought  into  this 
court  by  certiorari  were  reviewed  by  the  court, 
and  the  decisions  of  the  officer  who  had  issued 
the  warrant  of  attachment  approved  and  con- 
firmed; after  which  the  trustees  took  measures 
to  remove  the  case  into  the  Court  for  the  Cor- 
rection of  Errors,  by  obtaining  leave  to  make 
up  a  record,  but  no  further  proceedings  were 
had  for  that  purpose.  No  property  was  seised 
under  the  attachment,  and  no  moneys  from 
the  estate  of  the  debtor  ever  came  to  the  hands 
of  the  trustees.  In  Jan.  last,  the  trustees  had 
a  bill  of  their  expenditures,  responsibilities  and 
commissions  taxed  by  the  clerk  of  this  court 
in  the  City  of  N.  Y.,  counsel  for  the  debtor  at- 
tending the  taxation.  The  commissions  were 
taxed  at  $1,059.54  (which  is  5  per  cent,  upon 
the  half  of  $42,381.66,  the  principal  of  the 
judgment  obtained  by  Mitchell  against  Bunch), 
and  the  expenditures  and  responsibilities  at 
$299.38,  making  a  total  of  $1,358.92.  From 
this  taxation  the  counsel  for  the  debtor  ap- 
pealed to  this  court. 

The  principal  items  of  the  bill  as  taxed  for  ex- 
penditures, etc.  .related  to  the  costs  of  suing  out 
the  certiorari,  and  the  subsequent  proceedings 
had  thereon.  The  counsel  for  the  debtor  insisted 
that  the  decision  of  the  judge,  who  issued  the 
warrant,  having  been  confirmed  by  this  court, 
it  was  manifest  that  *the  certiorari  had  [*282 
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been  sued  out  by  the  trustees  in  their  own 
wrong,  and  without  just  cause,  and  that  the 
debtor,  therefore,  ought  not  to  be  subjected  to 
the  expense  growing  out  of  that  proceeding. 
If  these  charges  were  proper,  he  then  objected 
in  detail  to  an  allowance  of  $60  for  counsel 
fees.  The  trustees  had  charged  counsel  fees  : 
attending  on  the  examination  of  the  debtor  be- 
fore the  judge  five  successive  days,  $50;  argu- 
ing certiorari,  $25 ;  and  attending  to  special 
motions  before  the  court  at  three  different 
times,  $15;  making  a  total  of  $90,  from  which 
the  clerk  deducted  $30,  and  allowed  the  resi- 
due. The  counsel  insisted  that  one  of  the 
trustees  being  a  counselor  of  this  court,  ought 
to  have  attended  in  person  to  the  case,  and 
ought  not  to  have  employed  other  counsel;  and 
it  was  also  said,  that  as  in  the  bill  of  taxable  costs, 
not  less  than  seven  counsel  fees  were  charged 
and  allowed  for  as  many  terms,  no  additional 
counsel  fees  should  have  been  allowed.  As 
to  the  commissions,  it  was  insisted  that  none 
ought  to  have  been  allowed  under  the  provis- 
ions of  the  statute,  which  is  :  "out  of  the  mon- 
eys in  their  hands,  the  trustees  may  first  deduct 
all  the  necessary  disbursements  made  by  them 
in  the  discharge  of  their  duty,  and  a  commis- 
sion at  the  rate  of  5  per  cent,  on  the  whole  sum 
which  shall  come  into  their  hands."  2  R.  S., 
46,  sec.  29.  Here,  not  a  cent  had  come  to  the 
hands  of  the  trustees;  no  property  was  seized 
under  the  attachment  which  had  been  convert- 
ed into  money,  nor  had  the  trustees  possessed 
themselves  of  any  moneys  belonging  to  the 
debtor,  found  in  the  hands  of  third  persons.  It 
was  true,  a  bill  of  exchange  had  been  paid  by 
a  mercantile  house  in  South  America  ;  but  for 
aught  appearing,  such  payment  had  been  made 
solely  as  a  gratuity  to  relieve  Bunch  from  his 
embarrassments. 

In  answer,  it  was  said,  that  as  there  was  no 
complaint  that  the  certiorari  had  been  sued  out 
in  bad  faith,  or  with  the  view  of  creating  ex- 
pense, its  result  could  not  affect  the  claim  of 
the  trustees  to  indemnity;  they  were  not  to  be 
subjected  to  the  responsibility  of  their  counsel 
mistaking  the  law.  In  reference  to  the  charge 
for  counsel  fees,  it  was  conceded  that  the  tax- 
ing officer  had  erred,  but  it  was  said  his  error 
laid  in  the  deduction  which  he  had  made. 
Counsel  fees  were  necessary  disbursements, 
the  amount  charged  in  this  case  was  reason- 
283*]  able,  *and  the  whole  should  have  been 
allowed — and  that,  although  one  of  the  trustees, 
was  a  counselor  of  this  court;  for  if  the  serv- 
ices were  rendered  by  him,  they  were  rendered 
as  counsel,  and  not  as  trustee.  Counsel  fees 
being  charged  as  taxable  costs,  it  was  said,  did 
not  affect  these  items,  which  were  for  fees  act- 
ually paid  beyond  the  taxable  costs — the  fact 
of  payment  not  being  disputed,  but  only  the 
right  itself  questioned.  In  relation  to  commis- 
sions, it  was  said  that  the  right  of  the  trustees 
to  such  allowance  depended  upon  the  fact, 
whether  any  money  had  been  coerced  from 
the  debtor  in  consequence  of  the  proceedings 
had  against  him,  and  not  upon  the  fact  of  such 
money  having  literally  come  into  the  hands  of 
the  trustees.  It  was  undeniable  that  upwards 
of  $19,000  had  been  received  by  the  creditor 
of  the  debtor;  in  consideration  of  which,  the 
creditor  executed  a  release,  and  signed  a  con- 
sent that  the  attachment  should  be  superseded. 
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It  cannot  be,  that  by  a  combination  between 
the  attaching  creditor  and  the  debtor,  the  trust- 
ees can  be  deprived  of  their  commissions. 

_  By  the  Court,  Savage,  Ch.  J.  The  objec- 
tions to  the  taxation  resolve  themselves  into 
two  branches  :  1.  That  the  responsibilities  that 
the  trustees  have  come  under,  by  reason  of  the 
prosecution  of  the  writ  of  certiorari,  are  not  a 
proper  subject  of  charge  against  the  debtor  ; 
and  2.  That,  under  the  circumstances  of  this 
case,  the  trustees  are  not  entitled  to  commis- 
sions. Trustees  appointed  in  cases  of  this  kind 
are  authorized,  before  making  distribution  of 
moneys  which  shall  have  come  to  their  hands, 
to  deduct  all  necessary  disbursements  made  by 
them  in  the  discharge  of  their  duty.  The  trust- 
ees, in  this  case  had  the  debtor  examined  be- 
fore the  judge;  and  being  of  opinion  that  they 
have  been  improperly  restricted  in  their  exam- 
ination of  him,  they  sued  out  a  certiorari  to 
have  the  decision  of  the  judge  reviewed  by  this 
court;  thus,  if  they  have  made  no  disburse- 
ments, they  have  incurred  responsibilities  from 
which  they  are  entitled  to  be  relieved,  pro- 
vided, that  in  incurring  such  responsibilities, 
they  acted  in  good  faith.  That  they  did  act 
in  good  faith,  we  are  bound  to  presume  until 
the  contrary  be  shown.  The  same  principle 
applies  to  the  expenses  incurred  preparatory 
to  the  suing  out  of  a  writ  of  error.  *The  [*284 
charges  for  counsel  fees,  also,  were  properly 
allowed.  Trustees  are  authorized  to  employ 
counsel;  and  if  their  disbursements  on  that  ac- 
count are  reasonable,  they  are  entitled  to  retain 
such  sums  as  have  been  paid.  The  objection  here 
is  to  the  principle,  and  not  that  the  advances 
have  not  been  made;  the  payment  itself  is  not 
disputed.  A  deduction  of  '$30  was  made  by 
the  taxing  officer,  which  probably  was  made 
from  the  item  of  $50  for  attendances  before 
the  judge  on  the  examination  of  the  debtor  ; 
and,  in  my  opinion,  properly  made.  A  trust- 
ee, who  is  a  counselor  of  this  court,  is  not 
bound  to  yield  gratuitously  his  professional 
services  in  the  execution  of  his  trust,  if  he  ren- 
ders services  in  that  character,  he  is  entitled  to 
be  paid  the  same  as  if  rendered  for  another. 
This  disposes  of  the  first  branch  of  the  objec- 
tions. 

I  have  no  doubt  th«|t  the  trustees  in  this  case 
are  entitled  to  commissions.  The  language  of 
the  Act  is,  that  trustees  may  deduct  a  commis- 
sion at  a  certain  rate  per  cent,  on  the  whole 
sum  which  shall  come  to  their  hands  ;  but  it 
would  be  absurd  to  give  to  this  provision  a  lit- 
eral construction.  The  meaning  of  the  Act  is, 
that  the  trustees  shall  receive  a  commission 
upon  such  sum  as  shall  be  realized  in  conse- 
quence of  the  proceedings  instituted;  and  can 
there  be  a  doubt  but  that  the  attaching  cred- 
itor in  this  case  received  upwards  of  $19,000 
in  consequence  of  these  proceedings?  It  was 
in  consideration  of  the  creditor  consenting  to 
have  the  attachment  discharged,  that  the  bill 
of  exchange  was  delivered  to  him.  The  right 
of  the  trustees,  in  a  case  like  this,  to  commis- 
sions, is  analogous  to  that  of  a  sheriff  to  pound- 
age upon  an  execution  where,  after  levy  and 
before  sale,  the  parties  compromise.  Hildreth 
v.  EUice,  1  Cai.,  192.  Besides,  it  would  be 
grossly  unjust,  were  it  permitted  to  an  attach- 
ing creditor,  by  a  compromise  with  the  debtor, 
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to  deprive  the  trustees  of  the  only  compensa- 
tion provided  for  them  in  cases  of  this  kind. 
The  amount  here  is  large,  but  it  results  from 
the  rate  per  cent,  allowed  by  the  Legislature  ; 
the  court  has  no  discretion  in  the  matter.  The 
mischief  can  be  remedied  only  by  legislative 
enactment;  though  it  may  not  be  amiss  to  re- 
mark, that  the  compensation  of  trustees  in 
cases  of  this  kind  might  well  be  graduated  by 
the  Legislature  upon  a  principle  similar  to  that 
285*]  adopted  in  reference  *to  executors  and 
administrators.  It  was  suggested  on  the  ar- 
gument, that  for  aught  appearing,  the  bill  of 
exchange  drawn  by  the  debtor  was  accepted 
by  the  house  in  Carthagena  gratuitously,  and 
not  in  consequence  of  the  drawer  having  funds 
in  the  hands  of  the  acceptors;  and,  conse- 
quently, that  the  sum  received  by  the  creditor 
was  not  realized  from  the  property  of  the  debt- 
or. There  is  no  force  in  this  suggestion  ;  to 
give  it  weight,  the  fact  should  have  been  af- 
firmatively shown,  for  the  presumption  of  the 
law  always  is,  that  the  acceptance  of  a  bill  is 
the  admission  of  funds  in  the  hands  of  the  ac- 
ceptor. 

Upon  the  whole,  I  perceive  no  reason  for  in- 
terfering with  the  taxation,  and  the  motion  is, 
accordingly,  denied. 

Distinguished— 89  N.  Y.,  264. 
Approved— 20  How.  Pr..  406;  28  How.  Pr..  88,  n. 
Cited  in— 68  N.  Y..  590;  61  How.  Pr.,  100;  31  Barb., 
92;  10  Abb.  Pr.,  293;  13  Abb.,  Pr.,  137. 


SEYMOUR  c.  BILLINGS. 

Replevin  —  Pleading  —  Finding  in  Favor  of  Both 
Parties  —  Both  Entitled  to  Costs  —  Pleading  in 
Action  against  Public  Officer. 

In  replevin,  where  the  declaration  contained  only 
one  count  for  a  variety  of  articles,  and  a  plea  of 
property  was  interposed  by  the  defendant,  and  the 
jury  found  the  property  of  a  portion  of  the  articles 
to  be  in  the  plaintiff,  and  that  the  value  thereof  ex- 
ceeded 850,  and  the  property  of  the  residue  of  the 
articles  in  the  defendant,  and  that  the  value  thereof 
was  $90,  it  was  held  that  each  party  was  entitled  to 
recover  costs  against  the  other—  the  declaration  be- 
ing viewed  as  containing  two  distinct  counts  for 
the  respective  parcels—  or  the  plea  as  a  separate  and 
distinct  avowry  for  each  parcel. 

A  public  officer,  sued  for  an  act  done  by  him  by 
virtue  of  his  office,  being  authorized  to  plead  the 
general  issue  and  give  the  special  matter  of  his  de- 
fense in  evidence  without  notice,  has,  in  the  action 
of  replevin,  under  the  plea  of  the  general  issue 
without  notice,  the  same  rights,  and  is  entitled  to 
the  same  judgment,  which  a  defendant  not  an  of- 
ficer is  entitled  to  under  a  plea  of  the  general  issue, 
with  notice  of  the  special  matter. 

But  where,  in  an  action  against  a  public  officer,  he 
has  not  judgment  on  the  whole  record,  although  he 
recover  costs,  he  is  entitled  to  single  costs  only,  and 
not  to  double  costs. 

Citations-1  Saund.,  347,  n.  1  ;  1  Chit.,  490  ;  4  Wend., 
217;  2  R.  S.,  a53,  sees.  14,  15  ;  529,  sec.  44  ;  531,  sees.  53- 
55  ;  617,  sees.  24,  26  ;  2  Wend.,  642  ;  7  Cow.,  32. 


was  an  action  of  replevin.  Thedeclara- 
tion  contained  but  one  count,  and  in  it  the 
plaintiff  charged  the  defendant  with  taking  25,- 
000  feet  of  white  pine  boards.  The  defendant 
pleaded  non  cepit.  On  the  trial  of  the  cause, 
it  appeared  that  a  portion  of  the  boards  taken 
by  the  defendant  were  old  and  the  residue 
new  ;  and  the  jury  found  a  verdict  in  these 
words:  "The  jury  say  they  find  that  the  prop- 
286*]  erty  in  the  new  *boards,  taken  by  the 
defendant  on  the  execution  and  replevin  by 
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the  plaintiff,  is  in  the  defendant,  to  wit:  16,- 
600  feet,  and  assess  damages  in  favor  of  the  de- 
fendant for  the  value  of  the  boards  and  inter- 
est thereon,  at  $90.91;  that  they  also  find  that 
the  property  in  the  old  boards,  taken  by  the 
defendant  on  the  execution  and  replevied  by 
the  plaintiff,  is  in  the  plaintiff,  being  8,400 
feet,  and  find  the  value  of  said  old  boards  to 
be  $50.25  and  the  damages  six  cents."  The  de- 
fendant applied  to  this  court  for  leave  to  per- 
fect judgment  against  the  plaintiff  for  the 
amount  found  in  his  favor  by  the  jury,  with 
double  or  single  costs,  as  the  court  should  di- 
rect; he  showing  that  the  property  in  ques- 
tion was  taken  by  him  as  a  constable,  by  virt- 
ue of  an  execution,  and  that  it  was  replevied  by 
the  plaintiff. 

By  the  Court,  Sutherland,  J.  It  is  well  set- 
tled, as  a  general  rule,  that  upon  a  plea  of  non 
cepit  merely,  in  an  action  of  replevin  and  a  ver- 
dict for  the  defendant,  he  is  not  entitled  to 
judgment  pro  retorno  habendo.  The  plea  in- 
volves merely  ttie  fact  of  taking  and  the  place, 
and  not  the  title  to  the  property;  it  in  fact  im- 
pliedly  disclaims  title,  and  if  the  defendant 
has  any  claim  or  right  to  a  return  of  goods, 
he  must  add  a  special  plea  by  way  of  avowry 
or  cognizance,  in  order  to  entitle  him  to  a  judg- 
ment for  a  return.  1  Saund.,  347,  n.  1;  1  Chit., 
490;  4  Wend.,  217.  But  by  the  Revised  Stat- 
utes it  is  provided,  that  with  the  plea  of  the 
general  issue,  denying  the  taking  or  detention 
of  the  property  claimed,  the  defendant  may 
give  notice  of  any  matters  which,  if  properly 
pleaded  by  avowry,  cognizance,  or  plea,  would 
be  a  bar  to  the  action,  and  which,  if  the  goods 
have  been  replevied,  would  entitle  him  to  a  re- 
turn thereof;  and  he  may  give  such  matters  in 
evidence  on  the  trial,  in  the  same  manner  and 
with  the  like  effect  as  if  the  same  had  been  so 
pleaded.  2  R.  S.,  529,  sec.  44.  Under  this  stat- 
ute, then,  the  defendant  may  plead  non  cepit, 
and  give  notice  of  any  matter  which  will  show 
his  right  to  take  the  property,  and  which,  if 
proved,  will  entitled  him  to  a  return,  or  to 
have  his  damages  assessed  under  the  statute. 
2  R.  S.,  531,  sees.  53-55.  By  the  53d  section, 
if  the  defendant  recover  judgment  by  discon- 
tinuance or  nonsuit,  such  judgment  shall  be, 
that  he  have  return  of  the  goods  and  chattels 
*unless  he  elect  to  take  judgment  for  [*287 
their  value  ;  in  which  case  it  shall  be  assessed 
by  the  jury  on  the  trial,  or  by  a  writ  of  in- 
quiry. Sec.  55.  The  54th  section  provides,  that 
whenever  a  defendant  shall  obtain  judgment 
by  default,  or  in  any  other  manner,  after  hav- 
ing pleaded  any  matter  which,  if  admitted  by 
the  plaintiff,  would  be  sufficient  to  entitle  such 
defendant  to  a  return  of  the  property,  he  shall 
be  entitled  to  a  judgment  of  retorno  habendo,  or 
for  the  value  of  the  property,  at  his  election. 
Matter  contained  in  a  notice  accompanying  the 
general  issue,  as  authorized  by  the  44th  sec- 
tion, must  be  considered  as  pleaded,  within 
the  meaning  of  the  54th  section;  if  not,  the 
44th  section  would  practically  be  of  very  little 
effect.  Public  officers,  etc.,  when  sued  for  or 
concerning  any  act  done  by  virtue  of  their  of- 
fices, etc.,  may  plead  the"  general  issue  and 
give  the  special  matter  in  evidence  without 
notice.  2  R.  S.,  353,  sees.  14,  15.  This  provis- 
ion is  general,  embracing  every  action  and,  of 
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course,  the  action  of  replevin.  The  plaintiff 
shows  that  non  cepit  was  the  only  plea  put  in 
by  the  defendant.  For  the  purposes  of  this 
case,  then,  the  plea  must  be  considered  as 
simply  the  general  issue  without  notice;  but  it 
gave  the  defendant  the  same  rights  and  en- 
titled him  to  the  same  judgment  as  a  defend- 
ant not  an  officer  would  be  entitled  to  under 
similar  circumstances,  upon  a  plea  of  the  gen- 
eral issue,  with  notice  of  the  special  matter. 
The  jury,  under  this  general  form  of  pleading, 
having  found  the  title  of  a  part  of  the  proper- 
ty replevied  by  the  plaintiff  to  have  been  in 
the  defendant,  and  the  title  of  the  residue  in 
the  plaintiff,  and  having  assessed  the  value  of 
each  parcel  by  way  of  damages,  effect  must  be 
given  to  the  verdict  in  the  same  manner  as 
though  the  declaration  had  contained  two  dis- 
tinct counts  for  the  respective  parcels  of 
boards,  or  the  defendant  had  avowed  for  each 
respectively.  If  this  had  in  fact  been  the  form 
of  the  pleadings,  the  question  of  costs  would 
have  been  free  from  difficulty;  and  I  think  the 
costs  must  be  disposed  of  as  though  the  plead- 
ings had  been  in  technical  special  form.  Each 
party  then,  in  this  case,  has  a  substantial  issue 
found  in  his  favor;  and  the  general  rule  in  the 
action  of  replevin  seems  to  be,  that  each  party 
shall  have  the  costs  of  the  issue  on  which  he 
succeeds.  Both  are  considered  as  plaintiffs  or 
288*]  actors.  Wright  v.  Williams,  2  *Wend., 
643.  But,  under  the  Revised  Statute,  this  is 
made  the  general  rule  applicable  to  all  actions. 
2  R.  8.,  617,  sec.  26.  When  there  shall  be  sev- 
eral issues  joined  in  any  cause  upon  distinct 
causes  of  action,  and  some  of  which  shall  be 
found  for  the  plaintiff  and  some  for  the  de- 
fendant, and  the  plaintiff  shall  obtain  judg- 
ment on  the  whole  record,  he  shall  recover 
costs  on  those  issues  which  are  found  for  him, 
and  the  defendant  on  those  which  are  found  in 
his  favor.  That  is  this  case.  The  plaintiff  must 
be  considered  as  entitled  to  judgment  on  the 
whole  record,  and  the  verdict  is  amendable  so 
as  to  give  nominal  damages  to  the  defendant, 
in  order  to  entitle  him  to  costs  of  increase. 
Beekmanv.  Bemus,  7  Cow.,  32.  But  the  de- 
fendant is  entitled  to  single  costs  only.  In  or- 
der to  entitle  an  officer  to  double  costs,  he 
must  have  judgment  on  the  whole  record.  2 
R.  8.,  617,  sec.  24.  This  must  be  the  construc- 
tion and  intention  of  the  Act. 

The  defendant,  then,  is  entitled  to  have  judg- 
ment entered  upon  the  record  for  the  damages 

1.— June  21  last  the  following  case  was  decided, 
upon  a  question  of  costs  in  a  replevin  suit : 

ROGERS  t>.  ARNOLD  ET  AL. 

In  replevin,  where  a  defendant  pleads  property 
in  the  goods,  as  to  a  portion  of  which  the  issue  is 
found  in  his  favor,  and  as  to  another  portion  the 
property  is  found  in  the  plaintiff,  but  the  portion, 
the  property  of  which  is  thus  found  in  the  plaint- 
iff, is  of  a  value  less  than  $50,  the  defendant  is  en- 
titled to  recover  costs ;  but  the  plaintiff,  when  his 
damages  are  assessed  at  an  amount  not  exceeding 
$50,  in  a  suit  commenced  in  this  court,  can  recover 
no  more  costs  than  damages. 

This  was  an  action  of  replevin  for  the  mill-irons 
of  a  saw-mill  alleged  to  have  been  taken  by  the  de- 
fendant, who  pleaded  non  cepit  and  property  in 
themselves  and  others.  The  jury  found  the  goods 
specified  in  the  declaration  to  have  been  taken  by 
the  defendants,  and  that  as  to  a  portion  of  such 
goods,  the  property  thereof  was  in  the  plaintiff,  the 
value  of  which  they  assessed  at  $15.50.  and  they  also 
assessed  the  damages  of  the  plaintiff  at  six  cents, 
and  his  costs  at  six  cents ;  and  as  to  the  residue  of 
WEND.  12. 


assessed  in  his  favor  by  the  jury,  with  single 
costs  applicable  to  that  issue.  The  items  of  his 
costs  must  be  settled  on  taxation. 
Motion  granted  accordingly. l 

Disapproved— 3  How.  Pr.,  203. 

Distinguished— 2  Denio,  190. 

Cited  in— 1  Hill,  360 ;  6  Hill,  354 ;  14  Abb.  Pr..  324  ; 
9  Abb.  N.  S.,  314 ;  1  Leg.  Obs.,  124,  298 ;  Abb.  Adm,, 
544. 


*PROVOST0.  JOHNSON  ET  AL.  [*289 

On  receiving  a  cassetur  billa  vel  vreve,  a  defendant 
may  at  the  next  term  file  the  same,  and  enter  a  rule 
in  the  common  rule  book  for  judgment  for  costs. 

Citation— 2  R.  S.,  615.  sec.  16. 

A  FTER  a  plea  in  abatement  in  this  cause, 
ll  the  plaintiff  served  the  defendants'  attor- 
ney with  a  cassetur  Mia,  who  at  the  next  term 
filed  the  same,  and  entered  a  rule  in  the  com- 
mon rule  book  for  judgment  for  costs.  The 
plaintiff  moved  to  set  aside  such  judgment. 

By  the  Court,  Nelson,  .7.  The  defendants  in 
this  case  are  entitled  to  recover  costs,  2  R.  S., 
615,  sec.  16,  and  I  see  no  objection  to  the 
practice  adopted  by  the  defendants.  A  motion 
in  open  court  for  leave  to  enter  judgment  for 
costs  would  have  been  a  matter  of  form,  and 
would  have  created  unnecessary  expense.  The 
motion  to  set  aside  the  judgment  is  denied. 

Doubted  and  distinguished— 7  Hill,  197. 


*MITCHELL  t>.  ALLEN.     [*29O 

A  special  motion  cannot  be  renewed  without  leave 
of  the  court,  previously  obtained. 

Citation— 10  Wend.,  599. 

THE  defendant  moved  to  vacate  a  rule  en- 
tered at  a  previous  special  term  denying 
a  motion  made  by  him,  alleging  that  the 
grounds  upon  which  the  former  motion  was 
denied  were  now  satisfactorily  explained.  The 
plaintiff  objected  that  the  matter  was  resjudi- 
cata,  and  could  not  again  be  heard.  The  de- 
fendant relied  upon  the  case  of  Standard  v. 
Williams,  10  Wend.,  599,  where  it  is  said,  that 
if  the  affidavit  of  the  party  opposing  a  motion 
be  untrue,  or  if  the  facts  relied  upon  by  him 
can  be  explained,  so  as  to  show  that  they  ought 
not  to  have  influence  in  resisting  the  motion, 

the  goods,  they  found  the  property  thereof  to  be 
in  the  defendants,  assessed  the  value  of  such  resi- 
due at  $116.12,  and  assessed  the  damages  of  the  de- 
fendants at  six  cents,  and  their  costs  atTsix  cents. 
The  defendants  had  their  costs  taxed  at  $160.  The 
plaintiff  moved  to  set  aside  such  taxation,  contend- 
ing that  the  defendants  were  not  entitled  to  recov- 
er costs. 

BH  the  Cmirt,  SUTHERLAND,  J".  The  plaintiff's 
right  to  costs  was  disposed  of  when  this  case  was 
before  us  on  a  bill  of  exceptions,  ante  38.  Mr. 
Justice  Nelson  there  says,  the  value  of  the  proper- 
ty not  amounting  to  $50,  the  plaintiff  can  recover 
only  six  cents  costs ;  he  should  have  brought  his 
suit  in  the  C.  P.,  where  a  recovery  to  any  amount 
would  have  given  him  costs.  2  R.  S.,  614,  sec.  12. 
But  the  defendants  having  succeeded  upon  a  ma- 
terial issue,  are  entitled  to  their  costs.  2R.  S.,617, 
sec.  26,  sub.,  2 ;  2  Wend.,  642. 

Motion  denied. 

Distinguished— 6  Hill,  354. 

Cited  in-18  Wend.,  620;  1  Hill,  360;  14  Abb.  Pr., 
324. 

183 


290 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1834 


the  party  may  apply  to  the  court,  upon  notice 
to  vacate  the  rule  denying  his  motion. 

By  the  Court,  Sutherland.  J.  The  motion 
cannot  be  heard.  It  is  the  settled  practice  that 
a  motion  cannot  be  renewed  without  leave  of 
the  court.  The  case  of  Standard  v.  Williams 
decides  nothing  to  the  contrary  of  such  prac- 
tice. It  is  there  said,  the  party  may  apply  to 
the  court,  upon  notice  to  vacate  the  rule  de- 
nying his  motion.  So  he  may;  but  not  without 
leave  of  the  court  previously  obtained,  which 
is  always  granted,  if,  in  the  circumstances  of 
the  opposition,  there  is  anything  to  excite  sus- 
picion of  unfairness,  or  a  belief  that  the  party 
moving  is  taken  by  surprise.  Indeed,  it  is  not 
unusual  for  the  court,  without  application,  to 
annex  such  leave  to  a  denial  of  a  motion. 

Cited  in— 5  Hill,  494;  52  Barb.,  646:  8  How.  Pr.,  114; 
11  How.  Pr.,  115;  39  How.  Pr.,  189;  4  Abb.  Pr.,  403;  8 
Abb.  N.  8.,  453:  6  Duer,  670;  2  Sweeny,  399;  3  Biss., 
342. 


291*]    *C AFFERT Y  «.  KEELER. 

Report  of  Referees — Supplementary  Report. 

Where  referees  have  made  a  report  of  the  evidence 
and  proceedings  had  before  them  on  the  hearing  of 
the  cause,  the  court,  on  motion,  may  direct  a  sup- 
plementary report ;  but  if  the  report  already  made 
sets  forth  substantially  the  evidence  and  proceed- 
ings, a  supplementary  report  will  not  be  ordered. 

THIS  cause  had  been  referred,  and  a  report 
made  by  the  referees  of  the  evidence  and 
proceedings  had  before  them  on  the  hearing. 
The  defendant  now  asked  for  a  rule  that  the 
referees  amend  their  report  in  a  variety  of  par 
ticulars  specified  in  a  notice,  as  to  what  trans 
pired  on  the  hearing,  as  to  the  testimony  of  sev- 
eral witnesses,  and  as  to  admissions  made  by 
the  plaintiff.  The  motion  was  opposed  by  affi- 
davits, that  the  evidence  and  facts  in  relation 
to  which  a  supplementary  report  was  sought, 
did  not  appear  on  the  hearing,  and  that,  there- 
fore, the  motion  ought  to  be  denied.  The  de 
fendant  insisted  that  he  was  entitled  to  a  sup 
plementary  report,  so  that  if  the  facts  were  not 
truly  stated  by  the  referees,  he  might  have  his 
remedy,  against  them  for  a  false  report. 

By  the  Court,  Sutherland,  J.  This  is  a 
novel  motion,  but  it  is  entirely  analogous  to  the 
former  practice  of  this  court,  requiring  justices 
to  make  supplementary  returns  in  certiorari 
cases;  and  no  reason  is  perceived  why  that  prac- 
tice should  not  be  adopted  in  cases  of  this  kind, 
taking  care  to  treat  the  referees  with  the  ut- 
most liberality  in  any  orders  which  may  be 
made  by  the  court.  Applying,  then,  the  prin- 
ciples governing  in  certiorari  cases,  this  motion 
must  be  denied.  Looking  at  the  report  sought 
to  be  amended,  and  comparing  it  with  the  pro- 
posed amendments,  I  am  inclined  to  believe 
that  the  referees  have  already  substantially  an- 
swered to  the  matters  in  relation  to  which  a 
supplementary  or  amended  report  is  asked ;  and 
if  so,  there  is  no  propriety  in  subjecting  them 
to  the  trouble  of  making  a  supplementary  re- 
port, answering  specifically  to  the  facts  set  forth 
in  the  notice. 

Motion  denied. 

Cited  in— 19  Wend.,  69 ;  13  How.  Pr..  412 ;  21  How. 
Pr.,  423 ;  8  Bos.,  203. 


*Ex  PARTE  ALBANY  WATER  [*292 
WORKS  COMPANY 

THE  ALBANY  MAYOR'S  COURT. 

Certiorari — Notice  Required. 

A  certiorari  removing  proceedings  in  street  cases 
will  not  be  granted  ex  parte ;  notice  must  be  given 
to  the  attorney  of  the  Corporation.  Nor  will  a  man- 
damus or  rule  to  show  cause  be  granted,  unless  no- 
tice of  the  application  has  been  given  to  the  parties 
to  be  affected  by  the  proceedings. 

THE  relators  in  this  case  asked  for  a  certio- 
rari, removing  into  this  court  the  proceed- 
ings had  in  the  opening  of  a  public  square,  in 
rear  of  the  contemplated  State  buildings  about 
to  be  erected  in  Eagle  St.,  in  the  City  of  Al- 
bany, on  the  alleged  ground  that  real  estate  be- 
longing to  the  relators  had  improperly  been  as- 
sessed for  benefit. 

By  the  Court,  Sutherland,  J.  We  decline 
passing  upon  the  merits  of  this  application 
until  after  notice  shall  have  been  given  to  the 
attorney  of  the  Corporation.  As  the  effect  of 
a  certiorari  in  this  case  probably  would  be  to 
suspend  the  proceedings,  and  the  allowance 
of  it  may  produce  much  inconvenience,  it  is 
proper  that  the  parties  interested  should  have 
an  opportunity  to  be  heard  on  the  original  ap- 
plication. The  court  will  not  for  the  future 
entertain  motions  for  a  certiorari  removing  pro- 
ceedings of  this  kind,  or  for  a  mandamus  or  a 
rule  to  show  cause,  unless  upon  notice  to  the 
parties  to  be  affected  by  the  proceeding. . 

Questioned— 3  How.  Pr.,  165. 

Cited  in— 15  Wend.,  206-7;  2  Co.  R.,  54. 


*CRAIG  v.  MURDOCK  &  JUDSON.  [*293 

A  declaration  in  a  suit  commenced  by  capias  must 
be  entitled  of  the  term  in  which  the  writ  is  return- 
able. 

A  MOTION  was  made  in  this  case  to  set  aside 
-Q-  the  declaration,  on  the  ground  that  it  was 
entitled  as  of  January  Term,  1835,  in  a  suit 
commenced  by  c<z#>za,s,returnable  in  July  Term, 
1834. 

By  the  Court,  Sutherland,  J.  A  declaration 
in  a  suit  commenced  by  capias  must  be  entitled 
of  the  term  in  which  the  writ  is  returnable. 
In  the  present  case  not  only  does  the  regular 
course  of  proceedings  require  a  compliance 
with  this  rule  of  practice,  but  the  substantial 
rights  of  the  defendant  demand  it.  By  entitling 
this  declaration  as  of  a  term  subsequent  to  that 
in  which  the  writ  was  returnable,  the  plaintiff 
would  be  at  liberty, unless  the  irregularity  was 
corrected,  to  give  evidence  on  the  trial,  of 
causes  of  action  accruing  subsequent  to  the 
issuing  of  the  capias;  which  ought  not  to  be 
permitted. 

The  motion  must  be  granted,  but  the  plaintiff 
has  leave  to  amend. 

Followed— 2  How.  Pr.,  158. 
Cited  in-2  How.  Pr.,  252. 


KILLBOURNE  v.  FAIRCHILD. 

Dilatory  Motion  Denied,  with  Costs. 

Where,  from  the  course  pursued  by  a  defendant 
in  obtaining  orders  to  stay  proceedings.and  amongst 
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•others  an  order  staying1  proceedings  to  enable  him 
to  move  to  change  the  venue,  it  is  manifest  that  the 
object  of  the  defendant  is  delay,  and  the  plaintiff 
•outnumbers  him  in  witnesses,  the  motion  to  change 
the  venue  will  not  only  be  denied,  but  it  will  be  de- 
nied with  costs. 

T1HIS  was  a  motion  to  change  the  venue  from 
A  N.  Y.  to  St.  Lawrence.  The  plaintiff  out- 
numbered the  defendant  in  witnesses,  where- 
fore he  was  entitled  to  ask  to  have  the  motion 
denied;  but  he  asked  that  it  be  denied,  with 
costs,  under  these  circumstances;  the  suit  was 
294*]  commenced  by  declaration,  *served  on 
the  defendant  Dec.  23.  Jan.  9  the  defendant 
obtained  an  order  for  a  bill  of  particulars,  to  be 
delivered  Feb.  9,  and  enlarging  the  time  to  plead 
until  Feb.  20;  which  order  he  served  Jan.  12, 
the  last  day  to  plead.  Jan.  20  a  bill  of  partic- 
ulars was  delivered.  Feb.  21  the  defendant 
served  notice  of  this  motion,  accompanied  by 
an  order  to  stay  the  proceedings  on  the  part  of 
the  plaintiff  until  the  decision  of  the  motion, 
and  extending  the  time  to  plead  until  such  de- 
cision. It  was  shown  that  there  was  an  ad- 
journed circuit  appointed,  to  be  held  in  the 
City  of  N.  Y.,  Apr.  20,  and  that  the  next  cir- 
cuit there  would  be  on  the  fourth  Monday  of 
May  next.  The  first  circuit  in  St.  Lawrence  is 
apppointed  to  be  held  on  the  second  Monday 
of  July  next. 

By  the  Court,  Sutherland,  J.  The  object 
of  the  defendant  is  obviously  nothing  but  de- 
lay, and  the  comissioner  who  granted  the  orders 
in  this  case  has  either  ignorantly  or  willfully 
lent  himself  to  the  accomplishment  of  the  de- 
fendant's purposes.  No  possible  apology  can 
be  offered  for  the  great  extension  of  the  time 
to  plead  given  by  the  original  order  ;  and  after 
the  great  delay,  no  order  should  have  been 
.granted  to  stay  proceedings  for  this  motion. 
10  Wend.,  571.  The  motion,  for  these  reasons, 
.is  denied,  with  costs. 


SHERWOOD  «.  STEELE. 

Change  of  Venue. 

On  a  motion  to  change  the  venue,  the  plaintiff 
must  swear  unqualifiedly  that  he  has  witnesses  in 
or  near  the  county  where  the  venue  is  laid,  of  an 
equal  number  with  those  of  the  defendant,  or  a 
greater  number,  or  the  venue  will  be  changed. 

Citation— 10  Wend.,  571. 

MOTION  to  change  the  venue  from  N.  Y. 
to  Delaware.  The  defendant  had  8  wit- 
nesses residing  in  and  near  Delaware.  The 
plaintiff  made  affidavit  that  he  had  9  witnesses 
residing  in  and  near  N.  Y.,  and  that  without 
the  testimony  of  each  and  every  of  them  he 
•could  not  safely  proceed  to  trial,  taking  into 
consideration  the  sustaining  of  the  action,  and 
295*]  *meeting  and  resisting  the  defense 
which  he  believed  the  defendant  intended  set- 
ting up.  It  was  objected  that  this  affidavit 
was  not  sufficient  to  resist  the  motion. . 

By  the  Court,  Sutherland,  J.  The  court 
cannot  receive  a  qualified  affidavit.  The  plaint- 
iff here  swears  to  the  materiality  of  his  wit- 
nesses, upon  the  brief  of  the  defense  intended 
to  be  set  up;  his  belief  may  not  be  well  founded. 
At  all  events,  a  plaintiff,  desirous  to  retain  his 
venue,  must  swear,  unqualifiedly,  that  he  has 
witnesses  of  an  equal  number  with  those  of 
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the  defendant,  or  a  greater  number,  or,  ac- 
cording to  the  settled  practice  of  the  court, 
the  motion  will  be  granted. 
Motion  granted. 


GLOVER  v.  CUMING. 

Failure  to  File  Security  for  Costs— Judgment  of 
non  pros. 

If  a  plaintiff,  laid  under  a  rule  to  file  security  for 
costs,  does  not  forthwith  comply  with  the  same,  the 
defendant  may  apply  for  judgment  of  non  pros.;  in 
this  case  an  application  made  within  11  days  after 
service  of  the  rule  was  sustained. 

It  seems,  however,  that  on  receiving  notice  of  the 
motion  for  judgment  of  non  pros.,  the  plaintiff 
may  still  comply  on  paying  costs  of  the  motion ;  or 
if  necessary,  obtain  an  extension  of  time  to  file  the 
required  security. 

MOTION  for  judgment  of  non  pros,  for  not 
filing  security  for  costs.  Feb.  9,  last 
the  defendant  obtained  a  rule  at  a  special  term 
of  this  court,  that  the  plaintiff  file  security  for 
the  defendant's  costs,  and  that  in  the  mean- 
time all  proceedings  on  the  part  of  the  plaintiff 
be  stayed.  The  rule  was  duly  served  Feb. 
17,  and  on  the  28th  of  the  same  month,  the 
plaintiff,  on  an  affidavit  that  no  security  for 
costs  had  been  filed,  gave  notice  of  this  motion. 
On  the  part  of  the  plaintiff  it  was  contended 
that  such  practice  was  not  known  in  this  court; 
that  the  only  mode  in  which  the  plaintiff  could 
be  put  out  of  court  was  to  non  pros,  him  for 
not  declaring,  or  the  like,  if  the  cause  was  not 
*at  issue,  or  if  issue  was  joined,  to  [*29O 
move  for  judgment  as  in  case  of  nonsuit,  for 
the  plaintiff's  omission  to  bring  the  cause  to 
trial. 

By  the  Court,  Sutherland,  J.  I  consider 
the  practice  of  the  defendant  in  this  case  en- 
tirely regular,  and  am  satisfied  that  judgments 
of  non  pros,  have  frequently  been  granted  on 
similar  applications,  although  no  cases  are 
found  reported.  Cases,  however,  are  reported 
where  such  judgments  have  been  granted  for 
the  omission  of  a  plaintiff  to  deliver  a  bill  of 
particulars,  and  the  proceedings  in  these  cases 
are  deemed  strictly  analogous  ;  in  neither  case 
can  the  plaintiff  proceed  in  his  suit  until  he  has 
complied  with  the  order  of  the  court.  Besides, 
no  reason  is  perceived  why  a  defendant,  after 
tying  up  his  adversary,  should  be  compelled 
to  incur  the  expense  of  any  proceedings,  be- 
sides those  absolutely  necessary  to  put  the 
plaintiff  out  of  court  by  a  direct  motion  for 
that  purpose.  On  receiving  notice  of  the  motion 
for  judgment  of  non  pros.,  the  plaintiff  may 
still  comply  with  the  order  to  file  security  for 
costs,  on  paying  the  costs  of  the  motion  ;  or  if 
cause  can  be  shown  for  enlarging  the  time  to 
file  security,  no  doubt  time  will  be  extended 
for  that'  purpose.  The  defendant,  therefore, 
is  entitled  to  his  motion  ;  but  as  the  practice 
does  not  appear  to  have  been  settled,  it  is 
granted  conditionally.unlessthe  plaintiff  with- 
in 20  days  file  security  for  costs ;  and  no  costs 
of  this  motion  are  allowed.  Whatever  doubt 
may  have  been  entertained  heretofore,  none 
will  exist  hereafter,  as  to  the  practice  in  a  case 
like  this,  as  the  practice  of  the  defendant  in 
this  case  is  approved  by  the  court. 

Cited  in— 29  How.  Pr.,  381 ;  19  Abb.  Pr.,  13. 
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297*]      *GARDKER  «.  ADAMS. 

Mortgage  of  Personal  Properly — Possession  Re- 
tained by  Mortgagor — Prima  Facie  Fraudu- 
lent as  to  Creditors  and  Bona  Fide  Purchasers 
— Action  for  Tort,  not  Assignable. 

A  mortgage  of  personal  property,  as  well  as  an 
absolute  conveyance  of  such  property,  is  prima  facie 
fraudulent  and  void  as  against  creditors  and  oona 
fide  purchasers,  unless  accompanied  by  an  immedi- 
ate delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession. 

A  continuance  of  possession  by  the  vendor  or 
mortgagor  may,  however,  he  explained ;  but  it  is 
not  enough  to  rebut  the  presumption  of  fraud  that 
the  property  was  left  in  his  possession  for  his  ac- 
commodation. 

A  right  of  action  for  a  tort  is  not  assignable. 

TERROR  from  the  Orleans  C.  P.  May  22,1830, 
J-J  one  B.  Covell  executed  a  mortgage  of  a 
bureau  and  other  personal  property  to  G.  Hard, 
to  secure  the  payment  of  $17  due  to  Hard  on 
a  judgment,  and  to  indemnify  him  against  loss, 
in  consequence  of  having,  on  the  day  of  the 
date  of  the  mortgage,  as  the  surety  >of  Covell, 
signed  a  note  with  him  to  one  H.  Goodrich, 
for  the  sum  of  $17,  payable 30  days  afterdate: 
the  mortgage  to  be  void  if  Covell  paid  the 
$15  on  or  before  Aug.  10,  1830,  and  also  in- 
demnified Hard  against  any  loss  growing  out 
of  the  note  to  Goodrich.  The  bureau  and  the 
other  property  was  in  the  possession  of  Covell 
298*]  *at  the  time  of  the  execution  of  the 
mortgage,  and  was  left  in  his  possession  for 
his  accommodation.  In  July,  1830,  the  bureau 
was  levied  upon  by  a  constable,  by  virtue  of 
an  execution  in  favor  of  O.  H.  Gardner,  and 
subsequently  sold  at  public  auction  and  bought 
in  by  Gardner.  Hard  agreed  with  Covell  that 
if  he  would  take  up  the  note  given  to  Goodrich, 
he  would  relinquish  his  lien  upon  the  property 
mortgaged,  as  it  respected  the  debt  of  $17;  and 
Aug.  12,  1830,  E.  Adams,  by  the  procurement 
of  Covell,  paid  the  note  to  Goodrich,  and  took 
an  assignment  of  the  mortgage  from  Hard  as 
security  for  the  advance  made  by  him.  In 
Mar.,  1831,  Adams  brought  an  action  of  trover 


NOTE.— Chattel  mortgage— Possession  retained  by 
the  mortgagor— Fraud.  For  a  full  discussion,  see 
Barrow  v.  Paxton,  5  Johns.,  258,  note.  See,  also, 
Sturtevant  v.  Ballard,  9  Johns.,  337.  note,  discussing 
the  effect  of  possession  of  vendor  in  case  of  sales. 
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against  Gardner  for  the  bureau,  in  a  justice's 
court,  on  the  trial  of  which  the  above  facts 
appeared ;  and  also,  that  before  suit  brought, 
the  bureau  had  been  demanded  of  Gardner, 
and  that  he  had  refused  to  deliver  it  up.  The 
justice  gave  judgment  for  the  plaintiff.  The 
defendant  removed  the  cause  by  certiorariinto 
the  Orleans  C.  P.,  where  the  judgment  of  the 
justice  was  affirmed;  upon  which  Gardner  sued 
out  a  writ  of  error,  removing  the  record  into 
this  court. 

Mr.  G.  Hard,  for  plaintiff  in  error. 

Messrs.  Curtis  and  Chamberlain,  for  de- 
fendant in  error. 

By  the  Court,  Savage,  Ch.  J.  This  judg- 
ment cannot  be  sustained.  The  Revised  Stat- 
utes render  mortgages  of  personal  property,  as 
well  as  absolute  conveyances,  fraudulent  and 
void  prima  facie  as  against  creditors  or  bona- 
fide  purchasers,  unless  possession  accompanies 
and  follows  the  deed.  Formerly  this  was  not 
required  in  mortgages,  if  the  possession  was 
consistent  with  the  deed.  Under  this  statute, 
we  hold  that  possession  remaining  in  the  vend- 
or or  mortgagor  may  be  explained;  and  if  rea- 
sons can  be  shown  which  negative  any  intent 
to  defraud  creditors  or  purchasers,  the  sale  or 
mortgage  is  held  valid.  In  this  case  no  reason 
is  shown,  only  that  it  was  for  the  accommoda- 
tion of  the  mortgagor.  That  reason  might  be 
assigned  in  every  case;  and  if  held  sufficient, 
the  burden  of  proving  fraud  would  be  thrown 
upon  *the  plaintiff;  whereas,  the  stat-  [*299- 
ute  intended  that  those  concerned  in  such  a 
transaction  should  be  obliged  to  prove  it  not 
only  done  upon  good  consideration,  but  free 
from  all  intention  of  defrauding  any  one,  or 
defeating  any  creditor  in  the  collection  of  his 
debt. 

But  if  the  mortgage  was  free  from  all  ob- 
jection of  this  kind,  there  seems  an  insuper- 
able difficulty  in  the  plaintiff's  title.  The  de- 
fendant below  was  guilty  of  a  conversion  July 
5,  1830— long  before  the  assignment.  Hard,, 
at  that  time,  had  a  right  of  action  for  the  bu- 
reau; 'but  that  right  of  action  is  no  more  as- 
signable than  a  right  of  action  for  any  other 
tort — an  action  of  trespass  for  instance,  or  an 
assault  on  the  person.  On  this  ground,  the- 
plaintiff  below  must  fail. 
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Again;  the  substance  of  the  transaction  of 
the  assignment  seems  to  have  been  an  intention 
to  substitute  Adams  in  the  place  of  Hard;  but 
the  mortgage  was  discharged  by  Hard  as  to 
his  own  debt,  and  the  payment  to  Goodrich  of 
the  debt,  for  which  Hard  was  liable,  dis- 
charged the  mortgage  as  to  that  demand.  Hard 
had  no  interest  to  assign. 

Judgment  reversed. 

Conveyance  of  chattels—  When  presumed  fraudu- 
lent. Overruled— 2  Abb.  Pr..  172. 

Cited  in— 15  Wend.,  214,246;  23  Wend.,  674;  4  Hill, 
315 :  3  T.  &  C.,  414 ;  4  Duer,  662 ;  4  E.  D.  S.,  362 :  Ol- 
cott,  202. 

Presumption  of  fraud—  What  is  sufficient  rebuttal 
of.  Cited  in— 15  Wend.  ,630 ;  16  Wend.,  528 ;  17  Wend., 
56 :  1  Hill,  443 :  3  T.  &  C.,  414. 

Tort— Right  of  action  not  assignable.  Overruled — 
2  N.  Y.,  296 :  45  Barb.,  566 ;  6  How.  Pr.,  161, 162 ;  30 
How.  Pr.,  366. 

Disapproved— 45  Super.,  58 ;  Co.  R.  N.  S.,  312. 

Distinguished— 11  How.  Pr.,  99. 

Commented  on— 1  Allen,  572. 

Cited  in-19  Wend.,  75 ;  12  N.,  627 :  18  Barb.,  512 ;  8 
How.  Pr.,  334 ;  3  Abb.  Pr.,  37  ;  103  Mass..  223. 


JACKSON,  ex  dem.  BIGELOW, 

v. 
TIMMERMAN. 

Deed  from  Parent  to  Child — Found  Fraudulent 
as  to  Creditors,  by  Jury — New  Trial  Refused — 
Charge  of  Judge — Admissibility  of  Certain  Evi- 
dence. 

A  new  trial  will  not  be  granted  where  a  jury  have 
found  a  deed  executed  by  a  parent  to  a  child,  in 
consideration  of  natural  love  and  affection,  fraud- 
ulent as  to  creditors,  although  the  evidence  would 
have  warranted  a  different  conclusion,  if  there  is  no 
complaint  of  misdirection  by  the  judge. 

Nor  will  a  new  trial  be  granted  where  there  is  no 
error  in  point  of  law  in  the  charge,  although  the 
comments  of  the  judge  upon  the  evidence  strongly 
indicate  an  opinion  adverse  to  the  party  against 
whom  the  verdict  is  rendered. 

Where  the  question  is,  whether  a  voluntary  deed 
be  fraudulent  or  not,  evidence  of  other  and  con- 
temporaneous transactions  of  the  grantor  and  his 
grantees,  in  relation  to  other  portions  of  property 
is  admissible. 

Citation— 11  Wend.,  83. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Oneida  Circuit  in  Apr.,  1832,  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Circuit 
Judges. 

3OO*]  *The  lessor  of  the  plaintiff  claimed 
the  premises  as  a  purchaser  at  a  sheriff's  sale, 
under  an  execution  against  George  G.  Klock, 
on  a  judgment  for  $1,455.30,  in  favor  of  A. 
Haring,  rendered  in  1817.  The  execution  was 
issurd  in  1827,  and  the  deed  executed  by  the 
sheriff  in  1829.  Klock  was  the  owner  of  the 
premises  in  1812.  The  defendant  relied,  in 
his  defense,  upon  a  deed  of  the  premises  in 
question  from  Klock  to  his  daughter,  the  wife 
of  the  defendant,  in  consideration  of  natural 
love  and  affection,  bearing  date  Jan.  6,  1814. 
The  plaintiff  proved  that  in  1808,  Klock  com- 
menced about  24  actions  of  ejectment  for  the 
recovery  of  a  valuable  tract  of  land,  which  ac- 
tions were  brought  to  trial  in  Sep.,  1814  or 
1815;  cases  were  made,  and  the  plaintiff  was 
finally  unsuccessful  in  his  suits,  and  cast  in 
heavy  bills  of  costs.  Previous  to  the  trials, the 
suits  had  been  suspended  by  a  bill  in  chancery, 
seeking  a  discovery.  Haring  was  the  attorney 
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of  Klock,  in  13  or  14  of  the  suits,and  the  judg- 
ment in  his  favor  was  for  costs,  part  of  which 
accrued  as  early  as  1812.  About  the  time  of 
the  conveyance  to  the  defendant's  wife,  Klock 
gave  a  deed  of  the  principal  part  of  his  home- 
stead farm  to  his  son  Peter  Klock  and  to  an- 
other son,  and  other  portions  of  his  property 
he  conveyed  to  other  children,  but  retained  a 
very  considerable  real  estate,  was  free  of  debt, 
independent  of  his  liabilities  in  consequence  of 
the  suits,  in  which  he  confidently  expected  to 
succeed;  and  now,  at  the  time  of  the  trial  of 
this  suit,  he  was  still  the  owner  of  real  estate 
to  a  considerable  amount.  The  lot  conveyed 
to  the  defendant's  wife  in  1814  was  worth  $600. 
Peter  Klock  proved  that  since  1820  the  proper- 
ty conveyed  to  him  and  his  brother  had  been 
sold  by  virtue  of  an  execution  under  a  decree 
in  chancery,  and  that  he  and  his  brother,  to 
prevent  litigation,  had  paid  $3,500,  and  taken 
an  assignment  of  the  decree.  This  testimony, 
in  reference  to  the  buying  in  of  the  decree  by 
Peter  Klock,  was  objected  to  by  the  defend- 
ant as  inadmissible. but  the  objection  was  over- 
ruled. The  judge  submitted  to  the  jury  the 
question,  whether,  under  the  circumstances  of 
the  case,  the  conveyance  to  the  wife  of  the  de- 
fendant should  not  be  deemed  fraudulent;  and 
in  his  comments,  strongly  intimated  an  opin- 
ion *against  the  defendant.  The  jury  [*3O1 
found  a  verdict  for  the  plaintiff.  The  defend 
ant  moves  for  a  new  trial. 

Mr.  C.  P.  Kirkland,  for  the  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  tlie  Court,  Sutherland,  J.  The  jury 
have  found  the  deed  from  G.  G.  Klock  to  his 
daughter,  to  have  been  fraudulent.  Admitting 
that  they  might  have  come  to  a  different  con- 
clusion upon  the  evidence,  yet  upon  such  a 
question,  unless  there  was  some  misdirection 
by  the  judge,  the  verdict  of  the  jury  ought  not 
to  be  set  aside  by  the  court. 

There  is  no  error  in  point  of  law  in  the 
charge,  and  the  judge's  comments  upon  the 
evidence,  though  strongly  indicating  an  opin- 
ion against  the  defendant,  affords  no  ground 
for  granting  a  new  trial.  The  defendant  who 
.made  the  case,  does  not  profess  to  give  the 
whole  of  the  judge's  charge.  It  is  to  be  pre- 
sumed that  he  stated  all  the  evidence  on  both 
sides  that  was  deemed  material,  fairly  to  the 
jury,  and  then  left  it  to  them  to  pass  upon  the 
question  of  fraud. 

The  evidence  of  Peter  Klock,  which  was  ob- 
jected to,  was  properly  admitted.  11  Wend.  ,83. 

New  trial  denied. 

Charge  to  jury— Exception  to.  Cited  in — 14  Wend., 
116 ;  31  N.  Y.,  43 :  4  Barb.,  518 ;  17  Barb., 277 ;  28  Barb., 
180 ;  42  Barb.,  27 ;  17  How.  Pr.,  361 ;  Edm.,  97 ;  1  Sheld., 
507. 

Fraud— Evidence.  Cited  in— 1  Hill.,  306 ;  4  Hun,  84. 

Also  cited  in-46  Mich.,  562. 


*ARMSTRONG  v.  BURRELL  ET  AL.  [*3O2 

Action  by  STieriff  on  Replevin  Bond — Not  Barred 
by  Subsequent  Release  by  Defendant  in  Re- 
plevin Suit — Practice — Parties. 

A  release  executed>  by  a  defendant  in  a  replevin 
suit  is  no  bar  to  a  suit  prosecuted  by  the  sheriff  on 
a  replevin  bond  (taken  under  the  4th  section  of  the 
Act  to  Prevent  Abuses  and  Delays  in  the  Action  of 
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Replevin,  1  R.  L.,  92),  where  such  release  is  executed 
subsequent  to  the  commencement  of  the  suit. 
,  Had  the  suit,  in  fact,  been  commenced  by  the  de- 
fendant in  replevin,  for  his  benefit,  although  in  the 
name  of  the  sheriff,  and  such  fact  had  been  alleged, 
it  seems  that  the  plea  of  release  would  have  been 
held  good :  but  the  mere  averment  that  the  suit  was 
prosecuted  in  the  name  of  the  plaintiff  (the  sheriff), 
in  trust  for  and  to  the  sole  use  and  benefit  of  the 
defendant  in  the  replevin  suit,  being  consistent 
with  the  fact  that  the  suit  was  prosecuted  by  the 
sheriff  for  his  own  indemnity,  it  was  held,  on  de- 
murrer, that  the  plea  could  not  be  sustained. 

Where  a  suit  on  a  replevin  bond  is  prosecuted  by 
the  sheriff,  and  the  defendants  have  satisfied  the 
claims  of  the  parties  for  whose  benefit  the  bond  was 
taken ;  i.  e.,  the  defendants  in  the  replevin  suit,  the 
remedy  of  the  party  to  stay  the  suit,  is  to  apply  to 
the  court  for  relief  on  motion. 

Citations— 1  R.  L.,  92,  sec.  4 ;  18  Vin.,  399 :  1  Saund., 
195,  n.  3  b ;  Gilb.  Replev.,  176, 177 :  2  Selw.,  907 ;  Bull. 
N.  P.,  60. 

TVEMURRER  to  plea.  In  January  Term, 
U  1831,  the  plaintiff  brought  his  suit  as  late 
sheriff  of  the  County  of  Seneca,  against  Bur- 
rell  and  three  others,  and  declared  on  a  re- 
plevin bond,  bearing  date  in  1821,  given  upon 
the  occasion  of  the  executing  of  a  plaint  in  re- 
plevin, at  the  suit  of  E.  Colburn  and  J.  Burray 
against  A.  Knapp  and  W.  Davis,  for  a  quan- 
tity of  oak  timber.  The  plaintiff  set  forth  the 
condition  of  the  bond,  which  was,  that  Col- 
burn  and  Burray  should  prosecute  their  suit 
with  effect  and  without  delay,  and  return  the 
timber,  should  return  be  ad  judged;  and  averred 
that  issue  was  joined  in  the  suit,  and  that  sub- 
sequently, to  wit :  in  the  Term  of  May,  1826, 
it  was  adjudged  that  the  plaintiffs  should  take 
nothing  by  their  plaint,  and  that  the  defend- 
ants should  go  thereof  without  day  and  have 
a  return  of  the  timber,  prout  patet per  recordum. 
The  plaintiff  then  averred  that  the  plaintiffs 
in  the  replevin  suit  had  not  made  return  of  the 
timber  ,.whereby  an  action  had  accrued,  etc. 
In  July  Term,  1833,  Burrell,  who  alone  had 
been  arrested  on  the  capias  issued  in  this  cause, 
put  in  a  plea  that  puis  darrein  continuance,  to 
wit :  June  26,  1833,  W.  Davis,  one  of  the  de- 
3O3*]  fendants  in  the  replevin  *suit,  in  con- 
sideration of  $100,  to  him  paid,  executed  to 
Burrell  a  release  of  all  actions  and  causes  of 
action,  growing  out  of  the  bond  declared  on, 
and  that  this  suit  was  prosecuted  in  the  name 
of  the  plaintiff,  in  trust  for  and  to  the  sole  use 
and  benefit  of  W.  Davis  and  A.  Knapp,  the 
defendants  in  the  original  replevin  suit ;  con- 
cluding with  a  verification  and  prayer  of  judg- 
ment, whether  the  plaintiff  ought  further  to 
have  or  maintain  his  action,  etc.  To  this  plea 
the  plaintiff  demurred. 

Mr.  J.  Knox,  for  the  plaintiff. 

Mr.  W.  S.  Stow,  for  defendants. 

By  the  Court,  Nelson,  J.  The  bond  in  this 
case  was  taken  by  the  sheriff  under  the  4th 
section  of  the  Statute,  1  R.  L. ,  92,  which  is  a 
copy  of  the  13  Edw.  I.,  ch.  2,  and  is  not  as- 
signable to  the  defendants  in  the  replevin  suit. 
Such  bond  is  taken  for  the  indemnity  of  the 
sheriff,  and  at  his  peril;  for  if  he  neglects  to 
take  it,  or  takes  insufficient  pledges  or  bail,  he 
becomes  personally  responsible  for  a  return  of 
the  goods  replevied.in  case  a  return  is  awarded 
by  the  court.  18  Vin.,  399;  Rousev.  Patterson, 
I  Saund.,  195,  n.  3  b. 

Formerly,  if  there  was  judgment  of  return, 
and  the  sheriff  could  not  find  the  goods  or  chat- 
tels upon  the  writ  of  retorno  habendo,  and  a 
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return  of  elongata  was  made,  the  defendant 
might  have  a  scire  facias  to  summon  the  persons 
who  were  pledges  for  the  plaintiff  at  the  exe- 
cution of  the  replevin  that  he  would  make  re- 
turn if  awarded;  this  writ  brought  them  into 
court,  which  enabled  them  to  show  cause  against 
the  return;  and  if  they  failed,  the  defendant 
had  a  writ  commanding  the  sheriff  to  take  the 
beasts  or  goods  of  the  pledges.  If  none  could 
be  found  belonging  to  them,  upon  such  return 
to  this  last  writ,  the  sheriff  himself  became  re- 
sponsible. Gilb.,  Replevin,  176,  177;  1  Saund., 
195,  n.  3  ;  2  Selw.,  907.  This  remedy  has  lat- 
terly given  way  to  an  action  on  the  case  against 
the  sheriff, immediately  after  the  return  of  elon- 
gata upon  the  writ  de  retorno  habendo,  grounded 
upon  the  insufficiency  of  the  pledges  taken  by 
him.  Some  evidence  of  such  insufficiency  must 
*be  given  by  the  plaintiff;  but  if  slight,  [*3O4 
it  will  be  sufficient  to  throw  the  burden  of  proof 
upon  the  sheriff;  for  they  are  known  to  him, 
and  it  was  his  business  to  see  that  they  were 
sufficient.  Bull.  N.  P.,  60. 

This  brief  history  of  the  law  on  this  subject 
shows,  that  though  the  sheriff  is  responsible  for 
the  sufficiency  of  the  pledges,  they  are  taken 
and  proceedings  instituted  against  them,  if  at 
all,  chiefly  for  the  ultimate  benefit  of  the  de- 
fendant. The  scire  facias  was  a  proceeding  di- 
rectly between  him  and  the  bail, and  the  action 
on  the  case  against  the  sheriff  is  permitted 
under  the  idea  that  proceedings  against  the  bail, 
if  had,  would  be  fruitless. 

If  the  sheriff  sues  upon  the  bond,  it  is  no 
doubt  for  the  benefit  of  the  defendant  in  the 
replevin,  not  as  agent  or  trustee  but  in  his  offi- 
cial capacity,  and  as  well  to  protect  himself 
against  the  liabilities  he  is  under,  which  may 
be  enforced  under  one  or  the  other  of  the  above 
remedies,  as  to  secure  the  rights  of  the  party. 
Having  instituted  such  suit,  which  he  had  a 
right  to  do  for  his  own  protection, and  without 
the  advice  or  approbation  of  the  defendants  in 
the  replevin,  the  question  is,  whether  it  is  com- 
petent for  them  to  interfere  with  its  prosecu- 
tion so  as  to  defeat  the  action,  by  releasing  the 
bond,  without  regarding  the  interest  of  the 
sheriff.  I  apprehend  not .  A  release  of  the  bond 
before  suit  brought  would  extinguish  the  cause 
or  ground  of  action, and  prevent  the  suit.  The 
sheriff,  then,  would  have  no  further  interest  in 
the  subject.  But  till  then  he  would  stand  per- 
sonally liable  to  the  defendants,  with  this  bond 
as  the  means  of  indemnity  in  his  hands  and 
under  his  control,  and  which  he  had  a  right  at 
any  time  to  prosecute  and  obtain  a  judgment 
upon,  for  greater  caution.  Having  thus  com- 
menced proceedings,  for  the  double  benefit,  as 
it  were,  of  himself  and  the  defendants, it  is  not 
for  them  to  interfere  and  control  the  proceed- 
ings, as  though  they  were  the  sole  parties  there- 
to. It  is  true  their  release  may  cover  the  subject- 
matter  in  litigation,  but  the  sheriff  has  become 
interested  in  the  costs,  to  which  he  ought  not 
to  be  subjected, nor  ought  he  to  be  turned  round 
to  seek  them  from  other  parties  by  a  new  liti- 
gation. Being  interested,  as  well  as  the  defend- 
ants in  the  replevin,  when  the  suit  was  com- 
menced,*and  a  party  on  the  record  re-  [*3O5 
sponsible  for  the  costs  of  the  litigation,  and 
having  rightfully  commenced  the  suit,  the  lat- 
ter ought  not  be  viewed  as  sole  parties  in  inter- 
est in  it,  so  as  to  defeat  it  by  the  release  set  up 
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in  the  plea.  It  was  the  suit  of  the  sheriff,  and 
under  his  control.  If  the  plea  had  disclosed  the 
fact  that  the  defendants  in  replevin  had  com- 
menced the  suit  on  the  bond  in  the  name  of  the 
sheriff,  for  their  benefit,  then,  no  doubt,  the 
release  would  constitute  a  perfect  bar.  It  would 
would  then  be  their  suit  in  judgment  of  law, 
and  though  the  sheriff  might  nominally  be  lia- 
ble to  costs.and  would  be  obliged  to  look  to  the 
defendants  for  re-imbursement,  he  voluntarily 
assumed  that  risk  by  permitting  the  institution 
of  the  suit  at  their  instance.  I  am  aware  that 
the  plea  in  this  case  sets  forth  that  the  bond 
is  prosecuted  in  trust  for,  and  to  the  sole  and 
only  use  of  Knapp  and  Davis;  but  this  is  true 
as  an  inference  of  law,  from  the  fact  that  it  is 
a  replevin  bond,  and  amounts  to  no  more  than 
is  conceded  in  the  above  view, and  may  be  said 
of  all  suits  on  such  bonds  by  the  sheriff,  though 
the  defendant  in  replevin  has  nothing  to  do 
with  them.  The  defendants  here  are  not  without 
a  remedy.  The  suit  being  in  the  name  of  an 
officer  of  the  court,  and  upon  an  official  bond, 
it  is  peculiarly  under  our  direction,  and  upon 
a  summary  application,  the  court  would  be  dis- 
posed to  regard  the  rights  and  interests  of  all 
parties;  and  this  I  apprehend,  is  the  only  rem- 
edy. We  cannot  sanction  a  principle  so  unjust 
to  this  officer  and  unreasonable  in  itself.as  that 
which  would  put  it  in  the  power  of  the  defend- 
ants in  replevin, after  standing  by  and  holding 
the  sheriff  responsible  for  the  return  of  the 
property  until  he  had  instituted  a  suit  on  the 
bond,  for  greater  security  to  himself ,and  which 
at  the  same  time  operates  for  their  benefit,  to 
defeat  such  suit  in  any  stage  of  it,  without  re- 
gard to  and  in  defiance  of  his  rights.  The  se- 
curity of  the  rights  of  the  defendants  in  the 
replevin  suit,  and  of  all  others  concerned.does 
not  require  it. 

Judgment  for  plaintiff. 
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Agreement  by  Constable  and  Sureties  for  Pay- 
ment of  Amounts  Collected  on  Executions — 
Held  Valid  within  Statute,  though  not  Under 
Seal. 

An  instrument  in  writing,  signed  by  a  constable 
and  his  sureties,  engaging  that  he  shall  collect  and 
pay  over  all  executions  that  are  collectible,  and 
that  the  signers  will  be  accountable  to  all  persons  in 
whose  favor  any  execution  may  come  for  the  dam- 
ages in  the  same,  if  not  paid  over  to  them  according 
to  the  statute,  etc.,  is  a  valid  instrument  within  the 
statute;  and  an  action  may  be  maintained  on  it  by 
a  creditor  who  has  caused  an  execution  to  be  put 
into  the  hands  of  the  constable  for  collection.which 
has  never  been  returned. 

Neither  the  constable  or  his  sureties  can  object 
that  the  instrument  is  not  under  seal;  nor  that  it  is 
not  in  the  form  prescribed  by  the  statute;  nor  that 
the  sureties  had  not  been  approved  by  the  clerk  or 
supervisor  of  the  town  for  which  the  constable  was 
elected. 

Citation— 2  K.  L.,  136. 

TERROR  from  the  Jefferson  C.  P.  Skellin- 
J-^  ger  commenced  a  suit  in  a  justice's  court 
against  Yendes,  as  a  constable,  and  the  others 
as  his  sureties,  for  not  returning  an  execution 
put  into  his  hands  for  collection.  The  plaint- 
iff obtained  judgment,  and  the  defendants  ap- 
WEND.  12. 


pealed  to  the  Jefferson  C.  P.  On  the  trial  in 
that  court,  the  plaintiff  produced  an  instru- 
ment in  writing,  signed  by  the  defendants, but 
riot  sealed,  in  these  words:  "Whereas,  John 
B.  Yendes  has  been  appointed  a  constable  in 
and  for  the  Town  of  Rodman,  County  of  Jef- 
ferson, for  the  year  1828,  and  till  the  first 
Tuesday  in  March,  1829;  now  we,  the  sub- 
scribers, engage  that  all  papers  that  shall 
come  into  his  hands  as  a  constable,  shall  be 
well  and  faithfully  executed  by  him,  and  that 
he  shall  collect^  and  pay  over  all  executions 
that  are  collectible,  and  that  we  will  be  ac- 
countable to  all  persons  in  whose  favor  any 
execution  may  come  for  the  damages  in  the 
same,  if  not  paid  over  to  him  or  them,  accord- 
ing to  the  statute  in  such  case  made  and  pro- 
vided; and  also,  we  are  accountable  for  all 
attachments  and  summonses,  etc.,  appertain- 
ing to  the  said  office  of  constable.  Dated  at 
Rodman,  the  5th  day  of  March,  1828."  On 
the  back  of  the  instrument  was  an  indorse- 
ment signed  by  the  town  clerk  of  Rodman,  in 
these  words:  "This  bond,  executed  March  5, 
1828,"  but  no  approval  of  the  sureties  was  in- 
dorsed. The  plaintiff  proved  that  Jan.  15, 
1828,  he  *obtained  a  judgment  before  P3O7 
a  justice  of  the  peace  against  one  T.  Basset, 
for  $19.11,  and  that  Feb.  19  following,  an  ex- 
ecution was  issued  upon  such  judgment,  and 
delivered  to  John  B.  Yendes,  as  acting  consta- 
ble of  the  Town  of  Rodman,  and  that  the  exe- 
cution had  never  been  returned.  The  plaint- 
iff having  rested,  the  defendants  objected  that 
the  instrument  produced  in  evidence  was  not 
a  valid  instrument  within  the  statute,  and 
prayed  that  the  plaintiff  might  for  that  cause 
be  nonsuited.  The  court  nonsuited  the  plaint- 
iff, who  sued  out  a  writ  of  error. 

Mr.  T.  C.  Chittenden,  for  plaintiff  in 
error. 

Mr.  J.  Clarke,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff was  nonsuited  on  the  ground  that  the  in- 
strument produced  on  the  trial  was  not  a  valid 
instrument  within  the  statute.  Whether  that 
decision  was  correct,  is  the  question. 

By  adverting  to  the  cases  reported  upon  the 
subject  of  the  liability  of  constables  and  their 
sureties  upon  instruments  purporting  to  be 
taken  under  the  Act  of  1813,  2  R.  L.,  126,  it 
will  be  seen  that  the  court  'has  been,  as  it  was 
its  duty  to  be,  liberal  in  its  construction,  in 
order  to  promote  the  beneficial  objects  of  the 
Legislature.  The  statute  does  not  give  the 
form,  but  only  the  substance  of  the  security. 
It  has  been  held  that  it  may  be  in  the  form  of 
a  bond  to  the  people,  with  a  proper  condition; 
or  a  simple  undertaking  to  pay  each  person 
such  sum  of  money  as  the  constable  shall  be- 
come liable  to  pay,  on  account  of  any  execu- 
tion put  into  his  hands  for  collection.  It  has 
also  been  decided,  that  where  a  bond  to  the 
people  is  taken,  the  action  of  debt  may  be 
brought  in  the  name  of  the  people,  for  the 
benefit  of  any  person  entitled  to  an  action;  or 
it  may  be  in  covenant  upon  the  condition,  in 
the  name  of  such  person.  The  statute  declares 
that  the  bond  shall  be  filed  within  ten  days 
after  the  election,  and  before  the  constable  en- 
ters upon  the  duties  of  his  office;  yet  the  bond 
has  been  held  good,  though  not  filed  within 
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the  ten  days;  and  it  cannot  be  doubted  that 
the  constable  himself  would  be  responsible  for 
3O8*]  any  act  done*by  him,  before  filing  the 
bond.  The  statute  being  directory  to  the  offi- 
cer himself,  he  cannot  take  advantage  of  his 
own  omissions.  Nor  is  there  any  reason  why 
the  sureties  should  not  be  liable,  notwithstand- 
ing the  want  of  a  compliance  with  the  statute 
provisions;  in  this  case  it  seems  that  the  town 
clerk  neglected  to  indorse  his  approval  of  the 
sureties.  That  provision  was  intended  for  the 
benefit  of  those  who  should  put  executions 
into  the  hands  of  the  constable,  and  has  no 
connection  with  the  liability  of  the  sureties. 
Their  signature  was  all  that  was  necessary  to 
make  them  liable.  If  the  bond  was  not  ap- 
proved and  filed,  the  omission  might  be  con- 
sidered a  refusal  to  serve,  and  the  vacancy 
might  be  filled;  but  there  is  nothing  in  the  lan- 
guage or  the  policy  of  the  statute  which  ren- 
ders void  any  such  instrument  executed  for 
the  security  of  the  execution  creditors. 

It  is  also  objected,  that  the  instrument  ex- 
ecuted by  the  defendants  was  not  sealed,  nor 
in  the  form  contained  in  the  statute.  To  this 
objection  I  give  the  same  answer  as  above;  it 
is  sufficient  that  the  substance  is  there.  The 
substance  of  the  instrument  required  by  the 
statute  is,  that  the  constable  and  his  sureties 
shall  be  responsible  for  all  such  sums  as  the 
constable  shall  become  liable  to  pay  by  reason 
of  any  execution  delivered  to  him  for  collec- 
tion. The  instrument  executed  in  this  case 
contains  unnecessary  recitals:  they  do  no  harm, 
and  are  mere  surplusage.  It  also  contains  an 
agreement  that  all  papers  put  into  the  consta- 
ble's hands,  attachments  and  summonses.shall 
be  faithfully  executed;  that  does  no  harm. 
But  it  also  contains  an  agreement  that  he  shall 
collect  and  pay  over  all  executions  that  are 
collectible,  and  will  account  to  all  persons  in 
whose  favor  smy  execution  may  come  for  the 
damages  in  the  same,  if  not  paid  over  to  them 
according  to  the  statute.  This  is  equivalent 
to  saying  that  they  will  pay  such  sums  as  the 
constable  shall  become  liable  to  pay  on  ac- 
count of  any  execution  delivered  to  him  for 
collection. 

According  to  these  views,  the  plaintiff  was 
entitled  to  recover.  The  instrument  is  a  valid 
agreement  by  the  persons  who  executed  it,  in 
so  far  at  least  as  execution  creditors  are  con- 
3O9*]  cerned.  *That  was  the  only  question 
decided  by  the  C.  P.  and,  therefore,  the  only 
one  discussed  here. 

Judgment  reversed,  with  costs;  venire  de  novo 
from  the  Jefferson  C.  P. 

Cited  in-17  Wend.,  70 ;  25  Hun,  177,  611 ;  8  Barb., 
342 ;  U  Barb.,  65;  30  Barb..  652 ;  7  Daly,  187 ;  43  Wis., 
82;  22  Ohio  St.,  320;  1  Kan.,  167, 168. 
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BEERS  v.  PINNEY  &  GREEN. 

Action  on  Bond  to  Indemnify  Special  Bail — Sur- 
render— Notice. 

It  is  no  defense  to  an  action  on  a  bond  to  indem- 
nify special  bail,  that  the  bail,  after  the  commence- 
ment of  the  suit  against  him,  surrendered  the  prin- 
cipal,where  it  appears  that  notice  of  the  suit  against 
the  bail  was  forthwith  given  to  the  obligors  of  the 
bond.  Such  notice  imposed  upon  them  the  defense 
of  the  suit ;  and  if  the  surrender  was  effected,  they 
should  have  availed  themselves  of  it. 
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Citations— 1  Johns.,  517 ;  6  Johns.,  158  :  7  Johns., 
168  ;  4  Cow.,  340. 

TVEMURRER  to  pleas.  The  plaintiff  declared 
_U  on  a  bond  of  indemnity,  given  by  the  de- 
fendants to  save  him  harmless  from  any  loss- 
he  might  sustain  in  consequence  of  having  be- 
come special  bail  for  Pinney,  in  a  suit  brought 
by  one  Johnson  against  Pinuey  in  the  Onon- 
daga  C.  P.  The  plaintiff  avers,  that  Jan.  26, 
1829,  Johnson  instituted  a  suit  against  him, 
the  plaintiff,  upon  his  recognizance  of  bail,  for 
the  recovery  of  $166.03,  the  amount  adjudged 
to  Johnson  in  his  suit  against  Pinney:  of  which 
suit,  the  defendants,  on  the  day  of  its  com- 
mencement, had  notice.  The  plaintiff  then 
further  avers,  that  in  Nov. ,  1829,  Johnson  re- 
covered a  judgment  against  him  in  the  suit  on 
the  recognizance,  for  $166.03  debt,  and  $77.51 
costs,  and  that  he  had  been  forced  and  obliged 
to  pay,  and  had  paid  the  amount  of  said  judg- 
ment, and  had  incurred  expense  in  the  defense 
of  the  suit,  etc.,  to  wit:  on,  etc.,  of  which  the 
defendants  had  notice.  Lester,  one  of  the  de- 
fendants, pleaded,  that  before  the  plaintiff  had 
become  fixed  as  special  bail  for  him,  to  wit  : 
Jan.  28,  1829,  the  plaintiff  arrested  him  on  a 
special  bailpiece,  and  had  him  duly  committed 
to  the  custody  of  the  sheriff  of  the  County  of 
Herkimer,  in  whose  custody  he  was  at  the  time 
of  such  surrender,  by  virtue  of  a  commitment 
in  another  suit  *bef  ore  then  commenced .  [*3 1 0 
and  in  whose  custody  he  has  since  remained  ; 
wherefore,  he  says,  if  any  damage  has  accrued 
to  the  plaintiff,  it  has  been  of  his  own  wrong, 
and  he,  therefore,  prays  judgment,  etc.  The 
defendant  also  put  in  another  plea  similar  to 
the  last,  except  that  in  it  he  averred,  that  by 
reason  of  his  committal,  by  the  procurement  of 
the  plaintiff,  to  the  custody  of  the  sheriff  of 
Herkimer,  he  was  prevented  from  surrender- 
ing himself  to  the  custody  of  the  sheriff  of  On- 
ondaga,  in  exoneration  of  his  bail.  To  these 
pleas  the  plaintiff  demurred. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.  The 
defendants  having  had  notice  of  the  suit  against 
the  plaintiff,  were  bound  to  assume  the  defense 
of  it,  and  the  judgment  is  conclusive  against 
them.  The  surrender  of  Pinney  to  the  custody 
of  the  sheriff  of  Herkimer  is  no  defense  in  this 
suit;  if  it  was  a  defense  in  the  suit  against  the 
plaintiff,  the  defendants  here  should  have 
availed  themselves  of  it ;  if  it  was  a  void  pro- 
ceeding Pinney  was  not  prevented  from  sur- 
rendering himself  to  the  sheriff  of  Onondaga. 

Mr.  L.  Ford,  for  the  defendants.  The 
plaintiff  having  availed  himself  of  the  higher 
remedy  of  proceeding  directly  against  the  per- 
son of  the  defendant,  cannot  now  resort  to  the 
lesser  remedy  of  a  bond  of  indemnity.  By  ex- 
erting the  power  which  the  law  gave  him,  of 
imprisoning  his  principal,  he  waived  his  right 
to  sue  on  the  bond.  The  case  of  People  v.  Stager, 
10  Wend.,  431,  fully  supports  this  position. 
The  surrender  was  legally  made  to  the  sheriff 
of  Herkimer,  Laws  of  1818,  p.  156,  and  if  the 
plaintiff  did  not  take  the  necessary  steps  to 
render  it  effectual,  it  was  his  own  fault. 

By 'the  Court,  Sutherland,  /.  The  decla- 
ration avers  that  the  plaintiff  gave  immediate 
notice  to  the  defendants  of  the  commencement 
of  the  suit  against  him,  upon  his  recognizance 
by  Johnson,  and  of  the  nature  and  pendency 
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thereof  and  the  proceedings  therein.  After 
such  notice,  they  were  bound  to  defend  the 
suit;  and  whether  they  did  or  did  not,  the  re- 
31 1*1  covery  *is  conclusive  against  them.  1 
Johns.,  517;  6  Id.,  158;  7  Id.,  168;  4  Cow.,  340. 

The  defendants  were  not  prejudiced  by  the 
surrender  of  Pinney  to  the  Herkimer  Co.  jail 
by  the  plaintiff,  whether  that  surrender  oper- 
ated as  a  discharge  of  the  bail  or  not.  If  it  was 
a  good  surrender,  the  defendants  should  have 
set  it  up  as  a  defense  to  the  suit;  if  it  was  not, 
then  it  did  not  prevent  the  defendants  from 
making  an  effectual  surrender.  They  were  in 
no  .respect  injured  by  the  act;  after  notice,  they 
were  the  real  parties  to  the  suit,and  were  bound 
to  conduct  the  defense.  The  pleas  are,  there- 
fore, bad,  and  the  plaintiff  must  have  judg- 
ment on  the  demurrer. 

Judgment  for  plaintiff. 

Cited  in— 2  Black.,  423 ;  3  Lans.,  275. 


JACK,  a  Negro  Man,  v.  MARY  MARTIN. 

Fugitive  Slaves— Act  of  Congress  Concerning, 
Exclusive — State  Laws  must  Yield — Parties — 
Proceedings  under  Law  of  Congress  by  Magis- 
trate—  Writ  de  Homine  Replegiando  Sued  out 
under  State  Law — Arrest  of  Slave — Replevin 
— Pleading — Practice. 

Where  a  slave  escapes  from  one  State  into  anoth- 
er, and  is  pursued  by  his  owner  and  taken  before  a 
magistrate,  and  the  magistrate,  in  pursuance  of  the 
law  of  Congress,  examines  into  the  matter,  and 
grants  a  certificate  that  the  slave  owes  service  or 
labor  to  the  person  claiming1  him,  and  allows  the 
claimant  to  remove  him  to  the  State  from  which  he 
fled,  the  claimant  cannot  be  prevented  from  remov- 
ing him  br  a  writ  de  homine,  replegiandc,  sued  out 
under  the  authority  of  a  state  law, 

The  right  of  legislation  on  this  subject  belongs  ex- 
clusively to  the  National  Government;  and  if  such 
right  be  conceded  to  have  been  originally  concur- 
rent, after  the  exercise  of  its  power  by  the  National 
Government,  all  control  over  the  subject  by  the 
State  Governments.necessarily  ceases.so  as  to  avoid 
the  effects  of  adverse  and  conflicting  legislation.  In 
cases  of  collision,  state  laws  yield  to  the  superior 
authority  of  the  laws  of  the  General  Government. 

To  entitle  the  owner  of  a  slave  to  the  benefit  of 
the  provisions  of  the  Constitution  and  law  of  the  U. 
S.  in  this  respect,  it  is  not  necessary  that  he  should 
be  a  citizen  of  the  State  f  rom  which  the  slave  fled ; 
it  is  only  incumbent  upon  him  to  siiow,  that  under 
the  laws  of  the  State  from  which  the  slave  escaped, 
he  is  entitled  to  the  service  or  labor  of  the  slave. 

It  seems  that  the  owner,  or  his  agent,  may,  in  the 
first  instance,  without  process,  arrest  a  fugitive 
slave. 

Where,  in  replevin,  there  are  several  avowries,  all 
substantially  presenting  the  same  defense,  and  the 
defendant  succeeds  upon  one  avowry.and  judgment 
is  rendered  upon  the  whole  record  in  his  favor,  leav- 
ing the  issue  upon  the  other  avowries  undisposed  of, 
312*]  the  judgment  will  not  for  such  cause  *be  re- 
versed, if  it  be  manifest  that  had  such  other  issues 
been  tried  and  found  for  the  plaintiff,  the  court 
would  have  given  judgment  for  the  defendant,  non 
obstante  veredlcto. 

Citations— U.  S.  Const.  Art.  4,  sec.  2,  sub.  3 ;  2  K. 
S.,  560,  sees.  6-19 ;  561,  sec.  12;  4  Wh.,  193;  5  Wh.,  1 ;  9 
Johns.,  67,  561,  566,  568,  57o;  13  Mass.,  16;  3  Serg.  &  R., 
179 ;  1  Kent,  387  ;  3  Cow.,  716,  751,  753 ;  Act,  Feb.  12, 
1793 ;  9  Wend.,  149,  219 ;  2  Pick.,  11 ;  5  Serg.  &  R.,62 ; 
1  Saund.,  80,  n.  1 ;  2  Burr.,  755 ;  2  Cow.,  512,  626 ;  2 
Tidd,  Pr.,  830;  1  Burr.,  301 ;  2  T.  R.,  758 ;  3  Wend., 
276,  538 ;  10  Wend.,  74 ;  2  East,  260. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Jack  sued  out  a  writ  de  liomine 
repleginndo,  in  which,  after  alleging  that  he,  a 
negro  man,  was  in  the  custody  of  Mary  Mar- 
tin, and  that  she  claimed  him  as  a  slave,  or  a 
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person  who  owed  her  service,  and  that  she  de- 
tained him  on  that  account,  the  sheriff  was 
commanded  to  cause  Jack  to  be  replevied,  and 
to  summon  Mary  Martin  to  answer,  etc.  On 
the  return  of  the  writ,  a  declaration  was  filed, 
containing  three  counts  :  in  the  first  it  is  al- 
leged that  Mary  Martin,  Aug.  20,  1833,  at  the 
City  and  County  of  N.  Y.,  took  Jack,  and  him 
taken  holds;  in  the  second  count  it  is  alleged 
that  on,  etc.,  at,  etc.,  the  defendant  falsely  and 
maliciously  took  and  held  the  plaintiff  for  a 
long  space  of  time,  and  him  still  holds,  upon 
the  false  pretense  and  allegation  that  he  is  her 
slave,  and  that  she  has  the  right  to  transport 
him  without  the  jurisdiction  of  the  State  of 
N.  Y.,  to  wit :  to  New  Orleans  ;  whereas,  on 
the  contrary,  it  is  alleged  that  the  plaintiff  is  a 
freeman,  to  wit:  at,  etc.  The  third  count  is 
like  the  second,  omitting  the  words  "falsely 
and  maliciously." 

The  defendant  put  in  three  avowries.  In  the 
first,  she  avows  the  taking  and  detaining,  be- 
cause, Feb.  27,  1830,  at  N.  O.,  in  the  State  of 
La.,  Jack  was  and  ever  since  hath  been  and 
still  is  the  slave  of  the  defendant,  and,  as  such 
slave,  bound  to  labor  for,  and  owing  service  to 
her  under  the  laws  of  the  State  of  La. ,  for  and 
during  his  life,  to  wit:  at,  etc.  The  defendant 
avers,  that  during  all  the  time  aforesaid,  she 
was  and  still  is  an  inhabitant  of  N.  O.  ;  that 
Apr.  5,  1830,  Jack  escaped  from  thence  and 
fled  to  N.  Y.,  a  fugitive  from  his  service  and 
labor;  that  Aug.  7,  1833,  she  presented  to  the 
Recorder  of  N.  Y.  an  affidavit,  setting  forth 
her  claim  to  the  services  of  Jack,  and  his  es- 
cape and  fleeing  into  the  State  of  N.  Y.,  and 
that  he  was  then  in  the  City  of  N.  Y. ;  that  the 
recorder  issued  a  writ  of  habeas  corpus,  directed 
to  the  sheriff  of  N.  Y.,  commanding  Jack  to 
be  taken  and  brought  before  him  on  the  next 
day;  that  the  sheriff  accordingly  brought  him 
*before  the  recorder,  who  proceeded  [*313 
to  hear  the  proofs  and  allegations  of  the  de- 
fendant and  of  Jack  touching  the  matter  of 
such  suit,  and  such  proceedings  were  there- 
upon had,  that  afterwards,  to  wit:  Aug.  23,  it 
did  appear  to  the  recorder  that  the  defendant 
was  entitled  to  the  services  of  Jack,  and  he, 
therefore,  granted  a  certificate  to  the  defend- 
ant, stating,  among  other  things,  that  it  satis- 
factorily appeared  that  Jack  owed  service  to 
the  defendant,  a  resident  of  the  City  of  N.  O., 
in  the  State  of  La.,  but  then  in  the  City  of  N. 
Y.,  and  allowing  the  defendant,  or  any  agent 
by  her  to  be  appointed,  to  take  Jack  through 
and  out  of  the  State  of  N.  Y.,  on  the  direct 
route  to  N.  O.,  setting  forth  the  age,  size  and 
marks  distinguishing  Jack;  that  Jack  was  then 
delivered  by  the  recorder  to  the  sheriff  of  N. 
Y.,  who  was  appointed  by  the  defendant  to  re- 
ceive him  for  the  purpose  of  his  removal  to  N. 
O.  ;  wherefore,  the  defendant  says  she  took 
Jack  and  detained  him,  as  it  was  lawful  for  her 
to  do,  for  the  causes  aforesaid,  and  this,  etc.  ; 
wherefore  she  prays  judgment  and  a  return, 
etc.  In  the  second  avowry  she  says  she  took 
Jack,  and  detains  him,  because  he  was  and 
still  is  her  slave,  and  this,  etc.  ;  wherefore  she 
prays  judgment  and  a  return,  etc.  The  third 
avowry  is,  substantially,  like  the  first. 

To  the  first-avowry  the  plaintiff  put  in  three 
pleas ;  first  (after  protesting  that  no  such  cer- 
tificate was  granted  by  the  recorder  as  stated 
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in  the  avowry)  that  the  defendant,  at  the  time 
when,  etc.,  was  and  still  is  wholly  and  entirely 
a  resident  of  the  City  and  County  of  N.  Y., 
and  not  of  the  City  of  N.  O. ,  and  this,  etc. ; 
wherefore  the  plaintiff  prays  judgment  and 
his  damages,  etc.,  Second.  That  the  defend- 
ant, at  the  time  when,  etc.,  was  a  citizen  of  the 
State  of  N.  Y. ,  and  could  not  lawfully  hold 
the  plaintiff  as  a  slave,  and  this,  etc.,  where- 
fore, etc.  Third.  That  heretofore,  while  the 
defendant  held  the  plaintiff  to  service,  and 
claimed  that  he  was  her  slave  by  the  law  of 
the  State  of  La.,  she  was  a  resident  of  N.  O., 
but  that  Mar.  1.,  1833,  she  removed  from  N. 
O.,  to  N.  Y.,  and  thereby  became  a  resident 
of  the  City  of  N.  Y.,  and  a  citizen  of  the 
314*]  State  *of  N.  Y.,  by  means  whereof  the 
plaintiff  become  a  freeman ;  and  this,  etc. , 
wherefore,  etc.  To  the  second  avowry  the 
plaintiff  pleads,  that  at  the  time  when,  etc., 
he  was  not  the  slave  of  the  defendant,  but  was 
a  freeman,  concluding  to  the  country  with  a 
simtiiter  ;  and  to  the  third  avowry  a  like  plea 
as  the  last,  concluding  with  a  verification  and 
prayer  of  judgment. 

To  the  three  pleas  put  in  by  the  plaintiff  to 
the  first  avowry,  the  defendant  demurred;  and 
as  to  the  plea  of  the  plaintiff  to  the  third  avow- 
ry, the  defendant  joined  issue. 

The  Superior  Court  decided  the  three  pleas 
to  the  first  avowry  to  be  bad, and  gave  judg- 
ment for  the  defendant ;  that  the  plaintiff  take 
nothing  by  his  writ,  but  that  he  and  his  cau- 
tion, etc.,  be  in  mercy,  etc.,  and  that  the  de- 
fendant go  thereof  without  day,  etc.  Where- 
upon, a  writ  of  error  was  sued  out,  removing 
the  record  into  this  court.  The  cause  was 
brought  to  a  hearing  in  this  court  in  May  Term 
last,  and  was  argued  by  Messrs  J.  I.  Roosevelt, 
Jr.,  and  B.  Sedgwick,  for  the  plaintiff  in  error, 
and  Mr.  C.  0' Conor,  for  the  defendant  in  er- 
ror1. 

By  the  Court,  Nelson,  J.  The  Constitution 
of  the  U.  S.,  Art.  4,  sec.  2,  sub.  3,  provides, 
that  "No  person  held  to  service  or  labor  in  one 
State,  under  the  laws  thereof,  escaping  into 
another,  shall,  in'  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such 
service  or  labor  ;  but  shall  be  delivered  up  on 
claim  of  the  party  to  whom  such  service  or 
labor  may  be  due."  At  the  second  session  of 
the  Second  Congress  under  the  Constitution, 
an  Act  was  passed  to  carry  into  effect  this  part 
of  the  foregoing  article,  substantially  as  fol- 
lows :  That  when  any  person  held  to  labor  in 
any  of  the  United  States,  or  in  either  of  the 
Territories  under  the  laws  thereof,  shall  escape 
into  any  other  of  the  said  States  or  Territories, 
the  person  to  whom  such  labor  may  be  due, 
his  agent  or  attorney,  is  empowered  to  seize  or 
arrest  such  fugitive,  and  to  take  him  or  her 
before  any  judge  of  the  Circuit  or  District 
Courts  of  the  United  States,  residing  or  being 
315*]  within  the  State,  or  before  *any  mag- 
istrate of  a  county,  city  or  town  corporate, 
wherein  such  seizure  or  arrest  shall  be  made  ; 
and  upon  proof,  to  the  satisfaction  of  such 
judge  or  magistrate,  either  by  oral  testimony 

1.— This  case  has  been  removed  into  the  Court  for 
the  Correction  of  Errors,  and  as  it  was  there  more 
fully  discussed  than  in  this  court,  the  reporter  sus- 
pends giving  a  vie w  of  the  arguments  of  counsel  un- 
til the  decision  of  that  court. 
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or  affidavit,  taken  before  and  certified  by  a 
magistrate  of  any  such  State  or  Territory,  that 
the  person  so  seized, doth, under  the  laws  of  the 
State  or  Territory  from  which  he  or  she  fled, 
owe  service  to  the  person  thus  claiming  him  or 
her,  it  shall  be  the  duty  of  such  judge  or  mag- 
istrate to  give  a  certificate  to  the  claimant,  his 
agent  or  attorney,  which  shall  be  a  sufficient 
warrant  for  removing  the  fugitive  to  the  State 
or  Territory  from  which  he  or  she  fled.  The 
4th  section  of  the  Act  makes  it  penal  for  any 
one  knowingly  to  obstruct  or  hinder  such 
claimant,  agent  or  attorney,  in  seizing  or  ar- 
resting the  fugitive,  or  for  rescuing  him  after 
arrest,  in  pursuance  of  the  authority  given  in 
the  3d  section  ;  or  for  harboring  or  concealing 
him  or  her,  knowing  him  or  her  to  be  a  fugi- 
tive from  labor  as  above.  The  case  under  con- 
sideration is  supposed  to  involve  the  constitu- 
tionality of  this  law  of  Congress,  and  in  result 
that  of  this  State,  2  R.  S.,  560,  sees.  6-19  inclu- 
sive, which  provides  for  the  arrest  of  fugitive 
slaves  in  a  manner  in  some  respects  different 
from  the  law  of  Congress,  and  gives  to  a  slave 
the  writ  of  homine  replegiando  against  the  per- 
son or  agent  claiming  his  service,and  suspends 
all  proceedings  before  the  judge  or  magistrate, 
and  the  caption  or  removal  of  such  fugitive 
under  the  certificate,  until  final  judgment  shall 
be  given  on  this  writ. 

This  replevin  suit  is  under  the  provision  of 
the  state  law.  The  defendant,  in  the  Superior 
Court,  set  up  in  defense  the  fact  that  the  plaint- 
iff was  her  slave,  and  acknowledged  the  tak- 
ing, by  virtue  of  proceedings  alleged  to  be  in 
conformity  to  the  Act  of  Congress.  The  plaint- 
iff replied,  by  way  of  plea,  that  at  the  time  of 
the  seizure,  the  defendant  was  a  citizen  of  the 
State  of  N,  Y.,  and  incapable  by  the  laws  of 
that  State  to  hold  him  in  slavery.  Under  a, 
common  principle  of  pleading,  that  every  ma- 
terial fact  properly  set  forth,  and  not  denied 
by  the  adverse  party,  is  admitted,  the  facts — 
that  the  plaintiff  owed  service  to  the  defendant 
under  the  laws  of  the  State  of  La.;  that  he  fled 
from  that  State  and  service  into  the  State  of 
N.  Y.  ,and  remained  there  against  her  will,a  fugi- 
tive from  *her  service,  till  the  seizure;  [*31G 
and  the  seizure  under  the  Act  of  Congress,  as 
set  forth  in  the  avowry — are  all  admitted  on  the 
record.  The  demurrer  also  admits  the  fact  set 
forth  in  the  plea  ;  i.  e.,  that  the  defendant  wa& 
a  citizen  of  this  State  at  the  time  of  the  arrest. 
If  this  plea  should  be  determined  defective, 
under  another  familiar  rule  of  pleading,  the 
plaintiff  has  a  right  on  the  argument  to  go  back 
to  the  avowry  and  test  its  sufficiency  ;  and 
hence  the  question  of  the  constitutionality  of 
the  law  of  Congress  and  of  the  law  of  this 
State  may  be  legitimately  raised. 

I  assume,  for  the  present,  that  the  proceed- 
ings before  the  recorder  were  substantially  in 
conformity  to  the  Act  of  Congress,  and  may 
be  sustained  thereby  if  it  is  valid.  In  order  to- 
determine  the  force  and  effect  of  the  respect- 
ive statutes,  and  to  ascertain  which  is  entitled 
to  paramount  authority,  we  must  go  back  to 
the  source  of  power — the  provision  of  the  Con- 
stitution ;  that  being  conceded  to  be  supreme, 
and  any  law  in  pursuance  thereof  controlling. 
The  first  clause  is  merely  prohibitory  upon  the 
States,  and  forbids  the  enactment  of  any  law, 
or  the  adoption  of  any  regulation  in  the  case 
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of  a  fugitive .  slave,  by  which  he  may  be  dis- 
charged from  the  service  of  his  master  ;  and 
this  prohibition  upon  the  state  power  thus  far, 
is  unqualified  and  complete,  as  it  necessarily 
includes  a  restriction  against  any  measure  tend- 
ing in  the  slightest  degree  to  impair  the  right 
to  such  service.  No  "law  or  regulation  "of  a 
State  being  permitted  to  discharge  it,  the  claim 
or  title  of  the  owner  remains  as  perfect  within 
the  jurisdiction  of  the  State  to  which  the  fugi- 
tive has  fled,  after  his  arrival  and  during  his 
continuance,  as  it  was  in  and  under  the  laws 
of  the  State  from  which  he  escaped.  The  serv- 
ice there  due, and  the  escape  being  established, 
so  explicit  are  the  terms  of  the  Constitution, 
no  rightful  authority  can  be  exercised  by  the 
State  to  vary  the  relation  existing  between  the 
parties.  To  this  very  qualified  extent,  slavery 
may  be  said  still  to  exist  in  a  State,  however 
effectually  it  may  have  been  denounced  by  her 
Constitution  and  laws.  On  this  point  there 
can  be  no  diversity  of  opinion  as  to  the  intent 
and  meaning  of  this  provision;  the  doubt  arises 
upon  the  construction  to  be  given  to  the  next 
clause:  "but  shall  be  delivered  upon  claim 
317*]  *of  the  party  to  whom  such  service  or 
labor  may  be  due."  The  counsel  for  the  plaint- 
iff in  error  contends,  the  mode  of  making  the 
claim,  and  of  delivering  up  the  fugitive  is  a 
subject  exclusively  of  state  regulation,  with 
which  Congress  has  no  right  to  interfere  ;and, 
upon  this  view,  the  constitutionality  of  the  law 
of  this  State  is  sought  to  be  sustained.  I  ap- 
prehend it  can  be  defended  upon  no  other 
ground  than  the  one  taken  ;  for  if  the  power 
of  the  State  to  legislate  on  this  subject  is  only 
concurrent  with  Congress, after  the  exercise  of 
it  by  that  body  in  enacting  the  Law  of  1793; 
it  would  be  incompetent  for  the  state  authori- 
ties to  act  in  the  matter.  That  law  must  be 
paramount,  from  necessity,  to  avoid  the  con- 
fusion of  adverse  and  conflicting  legislation. 
So  far  as  the  States  are  concerned,  the  power, 
when  thus  exercised,  is  then  exhausted  ;  and 
though  they  might  have  desired  a  different 
legislation  on  the  subject,  they  cannot  amend, 
qualify,  or  in  any  manner  alter  it.  This  is  the 
rule,  as  I  understand  it,  settled  by  authority, 
in  regard  to  the  construction  of  the  concurrent 
powers  of  legislation  in  the  States,  and  which 
is  conceded  to  be  binding  upon  the  state  tribu- 
nals, on  questions  arising  under  the  Constitu- 
tion and  laws  of  the  U.  S.  Sturgess  v.  Crown- 
insfiield,  4  Wh.,  193  ;  Houston  v.  Moore,  5  Id., 
1  ;  see,  also,  Livingstone.  Vanlngen, 9  Johns., 
561,  566,  568,  575  ;  13  Mass.,  16;  3  Serg.  R, 
179  ;  1  Kent,  387  ;  Steamboat  Co.  v.  Livingston, 
3  Cow.,  716,  751,  753.  This  principle  is,  un- 
doubtedly, essential  to  peace  and  harmony  in 
the  action  of  the  two  governments.  If  the 
power  of  each  in  its  sphere  was  exclusive 
throughout,  there  would  be  no  reason  or  ne 
cessity  for  its  application,  for  then  there  could 
be  no  collision  without  usurpation.  But  as 
there  is  a  large  mass  of  concurrent  powers  be- 
longing in  common  to  each  in  the  arrangement 
of  the  system,  confusion  would  have  inevita- 
bly followed  their  operations,  if  one  of  them 
had  not  been  made  paramount.  It  was,  there- 
fore, provided,  art.  6,  sub.  2,  that  "this  Con- 
stitution, and  the  laws  of  the  U.  S.  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
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thority  of  the  U.  S.,  shall  be  the  supreme  law 
of  the  land,  and  the  judges  in  every  State  shall 
be  bound  thereby,  any  thing  in  the  Constitution 
or  in  the  *laws  of  any  State  to  the  con-  [*31 8 
trary  notwithstanding. "  Whenever  Congress 
can  lawfully  act  under  the  Constitution,  and 
do  act,  their  judgment  and  discretion  are  su- 
preme over  the  subject  under  this  provision; 
and,  in  the  exercise  of  concurrent  powers,  the 
States  must  necessarily  be  subordinate.  Neither 
can  the  States  exercise  a  concurrent  power  in 
conjunction  with  Congress,  without  their  ex- 
press permission  ;  for  the  right  to  do  so  would 
be  in  derogation  of  their  paramount  authority, 
and  lean  to  all  the  evil  it  was  designed  to  avoid. 
Though  the  act  of  the  State  might  not  be  in 
direct  repugnance  to  the  legislation  of  Congress 
it  does  not  follow  that  it  is  not  so  in  legal 
effect ;  for  it  has  been  correctly  said,  that  the 
will  of  Congress  may  be  discovered  as  well  by 
what  they  have  not  declared  as  by  what  they 
have  expressed  ;  that  two  distinct  wills  cannot 
at  the  same  time  be  exercised  in  relation  to  the 
same  subject  effectually,  and  at  the  same  time 
be  compatible  with  each  other.  If  they  cor 
respond  in  every  respect,  then  the  latter  is  idle 
and  inoperative  ;  if  they  differ,  they  must,  in 
the  nature  of  things,  oppose  each  other  so  far 
as  they  do  differ.  If  this  conclusion  be  cor- 
rect, to  sustain  the  Legislature  of  the  State 
under  the  clause  of  the  Constitution  in  ques- 
tion, it  is  indispensable  to  show  their  power  to 
be  exclusive,  as  Congress  have  already  passed 
a  law  to  carry  it  into  execution.  It  is  material 
to  look  into  the  object  of  this  clause  of  the 
Constitution  ;  the  evil  to  be  guarded  against, 
and  the  nature  and  character  of  the  rights  to 
be  protected  and  enforced,  in  order  to  compre- 
hend its  meaning,  and  determine  what  powers, 
and  to  what  extent,  may  be  rightfully  claimed 
under  it. 

At  the  adoption  of  the  Constitution  a  small 
minority  of  the  States  had  abolished  slavery 
within  their  limits,  either  by  positive  enact- 
ment or  judicial  adjudication  ;  and  the  South- 
ern States  are  known  to  have  been  more  deeply 
interested  in  slave  labor  than  those  of  the 
North,  where  slavery  yet  to  some  extent  exist- 
ed, but  where  it  must  have  been  seen  it  would, 
probably,  soon  disappear.  It  was  natural  for 
that  portion  of  the  Union  to  fear  that  the  lat- 
ter States  might,  under  the  influence  of  this 
unhappy  and  exciting  subject,  be  tempted  to 
adopt  a  course  of  legislation  that  would  em- 
barrass the  owners  pursuing  their  fugitive 
slaves,  if  not  discharge  them  from  service,  and 
*invite  escape  by  affording  a  place  of  [*31{> 
refuge.  They  already  had  some  experience  of 
the  perplexities  in  this  respect  under  the  Con- 
federation, which  contained  no  provision  on 
the  subject :  and  the  serious  and  almost  insur- 
mountable difficulties  that  this  species  of  prop- 
erty occasioned  in  the  Convention  was  well  cal- 
culated to  confirm  their  strongest  apprehen- 
sions. To  this  source  must  be  attributed,  no 
doubt,  the  provision  of  the  Constitution,  and 
which  directly  meets  the  evil,  by  not  only  pro- 
hibiting the  States  from  enacting  any  regula- 
tion discharging  the  slave  from  service,  but  by 
directing  that  he  shall  be  delivered  up  to  the 
owner.  It  implies  a  doubt  whether  they  would, 
in  the  exercise  of  unrestrained  power,  regard 
the  rights  of  the  owner,  or  properly  protect 
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them  by  local  legislation.  The  object  of  the 
provision  being  thus  palpable,  it  should  re- 
ceive a  construction  that  will  operate  most  ef- 
fectually to  accomplish  the  end  consistent  with 
the  terms  of  it.  This,  we  may  reasonably  in- 
fer, will  be  in  accordance  with  the  intent  of  the 
makers,  and  will  regard  with  becoming  respect 
the  rights  of  those  especially  interested  in  its 
execution.  Which  power,  then,  was  it  intend- 
ed should  be  charged  with  the  duty  of  pre- 
scribing the  mode  in  which  this  injunction  of 
the  Constitution  should  be  carried  into  effect, 
and  of  enforcing  its  execution — the  States  or 
Congress  ?  It  is  very  clear,  if  left  to  the  for- 
mer, the  great  purpose  of  the  provision  might 
be  defeated,  in  spite  of  the  Constitution.  The 
States  might  omit  any  legislation  on  the  sub- 
ject, and  thereby  leave  the  owner  without  any 
known  means  by  which  to  assert  his  rights  ;  or 
they  might  so  incumber  and  embarrass  the 
prosecution  of  them,  as  that  their  legislation 
on  the  subject  would  be  tantamount  to  a  de- 
nial. That  all  this  could  not  be  done  or  omit- 
ted without  disregarding  the  spirit  of  the  Con- 
stitution is  true ;  but  the  provision  itself  is 
founded  upon  the  assumption  that  without  it 
the  acknowledged  rights  of  the  owners  would 
not  be  observed  or  protected ;  it  was  made  in 
express  terms,  to  guard  against  a  possible  act 
of  injustice  by  the  state  authorities.  The  idea 
that  the  f  ramers  of  the  Constitution  intended 
to  leave  the  regulation  of  this  subject  to  the 
States,  when  the  provision  itself  obviously 
sprung  out  of  their  fears  of  partial  and  unjust 
legislation  by  the  States  in  respect  to  it,  cannot 
«32O*J  readily  be  admitted.  *It  would  pre- 
sent an  inconsistency  of  action  and  an  unskill- 
f ulness  in  the  adoption  of  means  for  the  end 
in  view  too  remarkable  to  have  been  overlooked 
by  a  much  less  wise  body  of  men.  They  must, 
naturally,  have  seen  and  felt  that  the  spirit 
apprehended  to  exist  in  the  States,  which  made 
this  provision  expedient,  would  be  able  to  frus- 
trate its  object  in  regulating  the  mode  and 
manner  of  carrying  it  into  effect.  That  the 
remedy  of  the  evil,  and  the  security  of  rights, 
would  not  be  complete  unless  this  power  was 
also  vested  in  the  National  Government.  This 
consideration  requires  additional  force,  when 
we  take  in  connection  the  fact  that  upon  the 
supposition  of  exclusive  state  power  to  legis- 
late, the  owner  could  not  resort  to  the  national 
judiciary  for  an  exposition  of  the  state  law, 
or  to  review  the  adjudications  of  the  state  tri- 
bunals. Their  decision  would  be  final.  When 
the  power  of  the  State  to  legislate  over  a  given 
subject  is  concurrent  with  Congress,  the  ap- 
pellate jurisdiction  of  the  national  judiciary 
may  be  invoked  to  review  and  correct  the  er- 
rors of  the  state  judiciary.  This  right  is  de- 
rived from  the  clause  in  the  Constitution  which 
provides  that  "  The  judicial  power  shall  ex- 
tend to  all  cases  in  law  and  equity  arising  under, 
this  Constitution,  the  laws  of  the  United  States, 
etc."  Art.  3,  sec.  2.  See,  also,  sub.  2,  which 
gives  appellate  jurisdiction,  and  is  deemed  es- 
sential to  the  authority  and  efficiency  of  the 
General  Government.  If  the  power  of  the 
State  Legislature  is  exclusive,  it  is  then  like 
the  great  mass  of  powers  belonging  to  it,  and 
where  the  law  can  be  expounded  and  enforced 
only  by  the  state  tribunals,  with  the  excepted 
case  of  the  owner  being  a  resident  of  another 
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State.  The  right  of  review  would  then  rest 
upon  the  residence  of  the  party,  and  not  upon 
the  nature  of  the  subject-matter,  and  in  no  way 
weakens  the  view  taken.  Upon  the  construc- 
tion, then,  contended  for  by  the  plaintiff  in 
error,  whatever  might  be  the  regulation  of  the 
States  as  to  the  claim  of  the  owner  under  the 
Constitution,  or  however  vexatious  and  embar- 
rassing might  be  the  conditions  annexed  to  the 
surrender  of  the  fugitive,  their  action  would 
be  final  and  conclusive,  and  beyond  the  reach 
of  the  National  Government  to  afford  a  remedy. 
I  am  also  satisfied,  from  an  attentive  perusal 
of  this  provision,  that  a  fair  interpretation  of 
the  terms  in  which  it  is  expressed  *not  [*32 1 
only  prohibits  the  States  from  legislation  upon 
the  question  involving  the  owner's  right  to 
this  species  of  labor,  but  that  it  is  intended  to 
give  to  Congress  the  power  to  provide  the  de- 
livering up  of  the  slave.  It  is  peremptory  and 
unqualified,  that  he  "shall  be  delivered  up 
upon  claim  of  the  party  to  whom  such  service 
or  labor  may  be  due."  The  right  of  the  owner 
to  reclaim  the  fugitive  in  the  State  to  which 
he  has  fled  has  been  yielded  to  him  by  the 
States.  Without  this  provision,  it  would  have 
been  competent  for  them  to  have  wholly  de- 
nied such  claim,  or  to  have  qualified  it  at 
discretion.  All  this  power  they  have  parted 
with  ;  and  the  owner  now  has  not  only  an  un- 
qualified right  to  the  possession,  but  he  has 
the  guaranty  of  the  Constitution  in  respect  to 
it.  It  is  obvious,  if  Congress  have  not  the 
power  to  prescribe  the  mode  and  manner  of 
the  "delivering  up,"  and  thereby  provide  the 
means  of  enforcing  the  execution  of  the  rights 
secured  by  this  provision,  its  solemn  guaranty 
may  be  wholly  disregarded,  in  defiance  of  the 
Government.  This  power  seems  indispensable 
to  enable  it  faithfully  to  discharge  the  obliga- 
tion to  the  States  and  citizens  interested.  The 
subject  itself,  as  well  from  its  nature  as  from 
the  persons  alone  interested  in  it,  seems  appro- 
priately to  belong  to  the  National  Government. 
It  concerns  rights  held  under  the  laws,  to  be 
enforced  within  the  jurisdiction  of  States  other 
than  those  in  which  the  citizens  generally  in- 
terested in  them  reside,  and  on  a  subject,  too, 
known  deeply  to  affect  the  public  mind,  and 
in  respect  to  which  distinct  and  adverse  inter- 
ests and  views  had  already  appeared  in  the 
Union.  It  was,  therefore,  fit  and  proper  that 
the  whole  matter  should  be  placed  under  the 
control  of  Congress,  where  the  rights  and  in- 
terests of  the  different  sections  of  the  country, 
liable  to  be  influenced  by  local  and  peculiar 
causes,  would  be  regulated  and  enforced  with 
an  independent  and  impartial  regard  to  all. 
It  was  a  subject  affecting  citizens  at  the  time, 
more  or  less,  in  almost  every  part  of  the  Union — 
a  uniform  rule  respecting  which  was  desirable, 
and  could  be  attained  only  by  placing  it  under 
the  action  of  the  National  Government.  We 
may  add,  also,  that  as  the  power  of  legislation 
belonging  to  the  States  is  in  no  instance  de 
rived  from  the  Constitution  of  the  U.  S.,  but 
*flows  from  their  own  sovereign  au-  [*322 
thority,  any  law  they  might  pass  on  the  sub- 
ject Would  not  be  binding  beyond  their  juris- 
diction, and  any  precept  or  authority  given  in 
pursuance  of  it  would  convey  none  to  the 
owner  to  remove  the  fugitive  beyond  it ;  the 
authority  of  each  State  through  which  it  was 
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necessary  to  pass  would  become  indispensa- 
ble. 

The  above  view  is  in  strict  accordance  with 
the  decisions  of  this  court  upon  the  clause  in 
.question,  as  far  as  it  has  come  under  considera- 
tion, and  also  with  those  under  the  analogous 
provision  respecting  fugitives  from  justice. 
The  case  of  Glen  v.  Hodges,  9  Johns. ,  67,  was 
an  action  of  trespass  for  taking  out  of  the  pos- 
session of  a  citizen  of  this  State  a  negro  slave 
who  had  escaped  into  Vt.  The  owner  pursued 
.and  seized  him  there,  and  he  was  forcibly 
taken  out  of  his  custody  by  a  public  officer, 
under  the  attachment  law  of  that  State  for 
debt,  and  which  was  set  up  in  justification  by 
the  defendant,  in  whose  favor  it  issued.  The 
•court  say,  "he  (the  slave)  was  held  to  service 
or  labor  under  the  laws  of  this  State  when  he 
•escaped,  and  the  escape  did  not  discharge  him, 
but  the  master  was  entitled  to  reclaim  him  in 
the  State  to  which  he  fled."  This  is  according 
to  a  provision  in  the  Constitution  of  the  U.  S., 
.art.  4,  sec.  2,  and  the  Act  of  Congress  of  Feb. 
12,  1793,  2  L.  of  U.  S.,  165.  The  court  decid- 
ed, that  the  proceedings  under  the  attachment, 
which  were  regular,  found  no  justification  for 
the  taking  :  so  complete  was  the  right  of  the 
owner  under  the  Constitution  and  laws.  The 
provision  of  the  Constitution  respecting  fugi- 
tives from  justice,  is  found  in  the  same  sec- 
tion and  article  with  the  one  in  question,  and 
is  as  follows:  "A  person  charged  in  any  State 
with  treason,  felony,  or  other  crime,  who  shall 
:flee  from  justice  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of 
the  State  from  which  he  fled,  be  delivered  up 
to  be  removed  to  the  State  having  jurisdiction 
•of  the  crime."  The  same  Act  of  Congress  of 
1793,  has  provided  for  carrying  this  provision 
into  effect.  It  is  quite  clear,  from  the  language 
of  this  provision,  that  the  arguments  in  favor 
of  the  power  of  exclusive  state  legislation  and, 
of  course,  to  regulate  the  manner  of  charging 
the  crime,  of  making  the  demand  by  the  Exec- 
utive, and  of  delivering  up  the  fugitive  to  be 
323*]  removed,  *is  stronger,  and  the  reasons 
against  the  practical  exercise  of  it,  independ- 
ently of  the  language,  much  less  cogent  and 
conclusive  than  those  under  the  clause  in  ques- 
tion. Every  State  is  alike  interested  in  the  de- 
tection and  punishment  of  public  offenders, 
and  there  could  be  but  little  apprehension  that 
this  provision  would  not  have  been  faithfully 
executed  under  the  regulation  of  state  author- 
ities; yet  the  power  of  Congress  over  the  sub- 
ject has  never  been  doubted  in  this  State  so 
far  as  my  observation  extends,  nor  have  the 
States  undertaken  to  legislate  in  respect  to  it. 
In  the  matter  of  Clark,  9  Wend.,  219,  which 
was  a  case  under  this  clause,  the  Chief  Justice 
recognized  the  binding  effect  of  the  Law  of 
1793,  and  considered  the  proceedings  in  con- 
formity to  it  as  conclusive  upon  the  State 
Courts.  The  prisoner,  in  that  case,  offered  to 
prove,  upon  the  return  of  the  habeas  corpus, 
the  charge  of  the  offense  upon  him,  specified 
in  the  warrant  of  the  Governor  by  which  he 
was  arrested,  to  be  untrue.  But  this  court  con- 
sidered the  inquiry,  even  as  to  probable  guilt, 
precluded  by  the  constitutional  provision,  and 
the  law  in  pursuance  of  it — these  being  com- 
plied with,  the  right  to  the  removal  was  com- 
plete under  the  paramount  authority. 
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Great  consideration,  also,  we  think  due  to 
the  Law  of  1793,  as  a  contemporaneous  exposi- 
tion of  the  constitutional  provision.  It  was 
passed  about  4  years  after  the  adoption  of  the 
Constitution,  by  a  Congress  which  included 
some  of  the  most  distinguished  members  of 
the  Convention.  At  the  distance  of  40  years, 
we  should  hesitate  long  before  we  came  to  the 
conclusion  that  an  error  was  committed  in  the 
construction  of  this  instrument  under  such  cir- 
cumstances, and  which  has  been  ever  since 
acquiesced  in,  so  far  as  we  know, without  ques- 
tion. Our  own  statute  books  also  show,  that 
down  to  1830  no  attempt  had  been  made  here 
by  state  legislation  to  interfere  with  this  regu- 
lation of  Congress.  To  acknowledge  the  exist- 
ence of  such  a  power,  we  must  also  overlook 
the  negative  opinions  of  our  own  eminent 
statesmen,  who  participated  actively  and  zeal- 
ously in  the  scenes  of  that  period;  many  of 
whom,  too,  were  adverse  to  the  adoption  of  the 
Constitution,  under  a  belief,  among  others,  that 
the  power  of  the  States  was  too  much  crippled. 

*Whether  the  power  of  Congress  is  [*324 
exclusive  or  concurrent  with  the  States  it  is 
unimportant  to  examine,  as  we  have  already 
seen,  when  Congress  acts  upon  the  subject,  it 
becomes  entire  and  exclusive.  While  the  law 
thus  passed  exists,  the  concurrent  power  of  the 
States  is  suspended,  and  for  the  time  is  as  in- 
operative as  if  it  never  had  existed.  If  this  prin- 
ciple is  sound,  or  rather  if  it  is  settled  by  the 
authoritative  expositors  of  all  questions  aris- 
ing under  the  Constitution  and  laws  of  the  U. 
S.,  it  inevitably  follows  that  the  Law  of  1830 
must  yield.  However  wise  and  expedient  we 
may  consider  its  provisions,  and  though  we 
might,  in  our  individual  opinion,  give  prefer- 
ence to  the  system  there  prescribed  for  carry- 
ing into  execution  this  clause  of  the  Constitu- 
tion, we  are  compelled  to  say  the  one  defined 
by  the  law  of  Congress  is  of  paramount  au- 
thority. Having  the  power  over  the  subject, 
the  manner  it  should  be  carried  into  effect 
rested  in  their  discretion,  and  they  have  left 
nothing  to  state  regulation.  To  show  that  the 
two  Acts  are  repugnant  to  one  another,  it  is  not 
necessary  to  resort  to  the  argument  before  re- 
ferred to,  that  the  will  of  Congress  may  be 
discovered  as  well  by  what  they  have  not  de- 
clared as  by  what  they  have  expressed.  Here 
is  a  direct  conflict  between  the  two  powers. 
The  very  question  in  the  case  is,  which  shall 
give  way?  Shall  the  certificate  of  the  magis- 
trate, under  the  Law  of  1793,  which  declares 
it  "  shall  be  a  sufficient  warrant  for  removing 
the  fugitive  from  labor  to  the  State  or  Territory 
from  which  he  fled,"  be  permitted  to  perform 
its  office?  or  shall  the  writ  under  the  state  law 
prevent  it  ?  They  are  antagonist  and  irrecon- 
cilable powers,  and  the  case  forcibly  exempli- 
fies the  impracticability  and  danger  of  the  ex- 
ercises of  both  upon  the  same  subject,  and  the 
wisdom  of  the  rule  that  forbids  it.  It  has  been 
said,  that  under  the  Law  of  1793,  a  free  citizen 
might  be  seized  and  carried  away  into  captiv- 
ity, and  hence  the  necessity  of  the  law  of  the 
State  giving  to  him  a  trial  by  jury  upon\he 
question  of  freedom.  This  argument  is  plausi- 
ble, and  the  justice  of  it  difficult  to  deny;  but, 
sound  as  it  is,  it  tends  only  to  prove  the  de- 
fectiveness  of  the  law  of  Congress,  not  the  au- 
thority of  the  State.  It  would  be  appropriate 
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and  pertinent  when  urged  before  that  body  to 
effect  an  amendment  of  the  law,  but  would  be 
325*1  a  most  sweeping  *and  dangerous  posi- 
tion, if  sufficient  to  justify  the  authority  to 
amend  it  by  state  legislation.  The  same  argu- 
ment also  might  be  used,  with  a  greater  show 
of  reason,  in  favor  of  the  power  of  the  State 
to  regulate  the  surrender  of  fugitives  from  jus- 
tice. An  innocent  and  unoffending  citizen 
may  be  seized  and  removed  to  another  State, 
upon  a  charge  involving  his  life.  In  the  case 
of  Clark,  before  referred  to,  his  allegation  of 
innocence  might  have  been  true:  but  the  Gov- 
ernor of  this  State,  on  the  demand  of  the  Exec- 
utive of  the  State  of  R.  I.,  accompanied  with 
an  affidavit,  made  before  a  magistrate  of  that 
State  was  bound  to  give  him  up,  and  the  ju- 
dicial authorities  could  not  interfere.  In  that 
case,  all  the  substantial  proceedings  upon 
which  the  arrest  and  removal  were  effected, 
were,  necessarily,  those  before  officers  of  oth- 
er States.  In  the  case  under  review,  the  pro- 
ceedings are  before  a  magistrate  of  our  own 
State,  presumed  to  possess  a  common  sympathy 
with  his  fellow  citizens,  and  where,  upon  the 
supposition  that  a  freeman  is  arrested,  he  may 
readily  procure  the  evidence  of  his  freedom. 
If  the  magistrate  should  finally  err  in  grant- 
ing the  certificate,  the  party  can  still  resort  to 
the  protection  of  the  national  judiciary.  The 
proceedings  by  which  his  rights  have  been  in- 
vaded being  under  a  law  of  Congress,  the  rem- 
edy for  error  or  injustice  belongs  peculiarly  to 
that  high  tribunal.  Under  their  ample  shield, 
the  apprehension  of  captivity  and  oppression 
cannot  be  alarming. 

That  the  proceedings  before  the  magistrate 
were  in  form  under  the  law  of  the  State  which 
required  the  issuing  of  a  writ  of  habeas  cm-pus, 
2  R.  S.,  560,  sec.  6,  I  apprehend,  cannot  ma- 
terially affect  this  case.  Whether  the  owner 
or  agent  might  have  made  th«  arrest,  in  the 
first  instance,  without  any  process,  we  will 
not  stop  to  examine:  authorities  of  deserved 
respectability  and  weight  have  held  the  affirma- 
tive. 2  Pick.,  11;  5  Serg.  &  R.,  62,  and  the 
case  of  Glen  v.  Hodges,  in  this  court,  before  re- 
ferred to,  seems  to  countenance  the  same  con- 
clusion. It  would,  indeed,  appear  to  follow 
as  a  necessary  consequence,  from  the  undoubt- 
ed position,  that  under  this  clause  of  the  Con- 
stitution, the  right  and  title  of  the  owner  to 
the  service  of  the  slave  is  as  entire  and  perfect 
within  the  jurisdiction  of  the  State  to  which 
he  has  fled,  as  it  was  in  the  one  from  which  he 
326*]  *escaped.  Such  seizure  would  be  at 
the  peril  of  the  party  ;  and  if  a  freeman  was 
taken,  he  would  be  answerable  like  any  other 
trespasser  or  kidnapper.  It  is  sufficient  for  this 
case,  that  the  plaintiff  was  brought  before  an 
officer  authorized  by  the  law  of  Congress  to 
hear  and  determine  the  question  and  grant  the 
certificate;  that  such  hearing  did  take  place, 
and  that  the  certificate  was  granted.  Neither 
is  it  important  to  inquire  whether  such  officer 
was  bound  to  act  under  the  law  of  Congress, 
or  whether  he  would  expose  himself  to  the 
penalties  of  the  Statute  of  this  State,  for  pro- 
ceeding in  any  other  way  than  in  conformity 
to  his  provisions.  It  is  sufficient  for  the  owner, 
that  he  did  act  in  the  matter  substantially  in 
conformity  to  the  Law  of  1793,  and  gave  to 
him  the  certificate  there  prescribed  as  his  au- 
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thority  for  removal.  This  is  a  full  compliance 
with  the  law  under  which  he  seeks  to  reclaim 
the  fugitive,  and  he  is  entitled  to  the  benefit  of 
its  provisions,  in  this  if  in  any  case,  against  the 
state  law. 

The  conclusion  to  which  we  have  arrived 
upon  the  leading  principles  of  the  case  super- 
sedes the  necessity  of  ascertaining  the  true 
meaning  and  effect  of  section  12,  2  R.  S.,  561, 
which  declares  that  the  certificate  shall  author- 
ize the  person  having  the  same  to  remove  the 
fugitive  through  and  out  of  the  State,  on  the 
direct  route  to  the  place  of  the  residence  of  the 
claimant.  It  was  obviously  drawn  under  the 
idea  that  the  claimant  in  all  possible  cases 
would  be  a  resident  of  another  State.  For  it 
cannot  be  doubted, that  under  the  provision  of 
the  Constitution  and  laws  of  Congress, the  right 
to  this  species  of  service  is  protected  without 
regard  to  the  residence  of  the  owner.  It  is  the 
title  to  such  service,  under  the  laws  of  the  State 
from  which  the  fugitive  fled,  which  brings  the 
case  within  its  protection.  This  fact  must  be 
established  before  the  magistrate  granting  the 
certificate,  and  when  established,  the  right  be- 
comes perfect.  A  citizen  of  this  State  is  as 
much  entitled  to  the  benefit  of  this  provision 
of  the  Constitution  as  a  citizen  of  La.  or  else- 
where, and  the  legislation  of  the  State  is  as  in- 
operative in  the  one  case  as  in  the  other.  Upon 
any  other  construction  the  descent  or  devise  of 
this  species  of  property  to  a  resident  of  this 
State,  might  operate  as  an  immediate  emanci- 
pation, if  the  slaves  fled  here.  Giving  to  the 
law  of  Congress  a  paramount  *au-  [*327 
thority,  supersedes  the  importance  of  this  ques- 
tion arising  upon  the  phraseology  of  the  State 
law. 

According  to  the  view  we  have  taken  of  this 
case,  the  first  avowry  of  the  defendant  is  sus- 
tained,and  she  is  entitled  to  judgment  thereon, 
unless  some  of  the  formal  objections  were  well 
taken,  which  we  will  hereafter  shortly  examine. 
The  pleas  are  no  answer  to  it,  and  present  im- 
material issues,  and  so  far  as  the  State  Courts 
are  concerned,  the  right  set  up  in  the  avowry 
is  resjudicata  under  the  Constitution  and  law 
of  the  U.  S.  The  pleas  to  the  second  and  third 
avowries  take  issue  upon  the  fact  alleged  there- 
in, that  the  plaintiff  is  the  slave  of  the  defend- 
ant; and  a  question  has  been  raised,  whether 
upon  the  record,  under  this  view,  the  defend- 
ant is  entitled  to  the  judgment  rendered  by  the 
Superior  Court,  which  is  confined  to  the  first 
avowry.  From  our  conclusion  upon  the  main 
question  involved, we  cannot  but  see,  that  upon 
the  whole  record  the  defendant  is  entitled  to 
judgment,  notwithstanding  the  issues,  upon 
the  second  and  third  avowries,  and  upon  the 
supposition  they  would  be  determined  in  favor 
of  the  plaintiff.  1  Saund.,  80,  n.  1;  2  Burr., 
755;  2  Cow.,  512.  If  either  avowry  constitutes 
a  good  defense  to  the  replevin  suit,  it  is  suffi- 
cient, and  judgment  of  return  must  be  given. 
The  case  of  Pike  v.  Gandall.  9  Wend.,  149, 
much  relied  on  by  the  plaintiff,  recognizes  the 
above  principle,  but  contains  no  authority  for 
the  position  claimed  by  the  plaintiff.  There 
the  defendant  put  in  five  cognizances.acknowl- 
edging  the  taking  of  the  goods  for  rent;  the 
plaintiff  did  not  plead,  and  judgment  of  non 
prof,,  passed  against  him.  Two  of  the  cogni- 
zances were  substantially  defective,  and  for 
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this  reason,  the  judgment.having  been  entered 
upon  all  of  them,  was  reversed.  Assuming  that 
the  avowries  in  this  case  must  be  viewed  in  the 
light  of  several  counts  in  a  declaration,  as  the 
cognizances  were  there,  the  one  upon  whicli 
the  judgment  is  entered  well  sustains  it ;  and 
the  others  presented  either  immaterial  issues, 
or  the  determination  of  them  either  way  could 
not  vary  the  rights  of  the  parties  upon  the  whole 
record  so  long  as  the  first  was  maintained.  If 
the  issues  on  the  second  and  third  avowries  had 
been  tried  and  found  for  the  plaintiff,  the  Su- 
perior Court  would  have  been  bound  to  have 
328*]  given  ^judgment  for  the  defendant 
upon  the  whole  record  non  obstante  veredicto. 
2  Tidd,  Pr.,  830;  1  Burr.,  301;  2  T.  R.,  758;  2 
Cow.,  626.  One  good  count  in  a  declaration, if 
sustained  by  proof,  entitles  the  plaintiff  to  re- 
cover upon  the  whole  record, though  there  may 
be  several  others  which  are  bad,  or  found 
against  him,  if  the  judgment  is  confined  to 
such  good  count.  So  if  one  of  several  pleas  of 
a  defendant,  which  goes  to  the  whole  cause  of 
action  is  sustained,  it  constitutes  a  bar  to  the 
recovery  of  the  plaintiff. 

As  to  the  formal  objections  to  the  avowry  : 
1.  It  is  objected  that  it  is  defective  in  omitting 
to  set  out  the  laws  of  La.  under  which  slavery 
is  tolerated,  and  that  the  presumption  of  law 
is  against  their  existence.  No  doubt,  if  the 
court  are  not  warranted  in  taking  official  notice 
of  the  fact  of  the  existence  of  slavery  as  a  part 
of  the  public  history  of  the  country  (which  I 
am  inclined  to  think  we  are),  it  is  necessary  for 
the  pleader  to  set  it  forth,  to  enable  him  to  prove 
it,  like  any  other  fact  in  the  case.  But  then  it 
is  not  material  to  spread  upon  the  record  spe- 
cially the  title  under  which  slavery  is  claimed 
to  exist,  and  the  general  averment  in  the  avowry 
is  sufficient.  It  would  have  enabled  the  plaint- 
iff to  have  put  the  fact  in  issue.if  he  had  chosen 
to  place  the  case  upon  that  point.  Where  a 
party  relies  upon  the  statute  or  common  law  of 
a  foreign  State  or  country,  to  sustain  a  proceed- 
ing had  under  and  by  virtue  of  it,  such  as  an 
action  upon  a  foreign  judgment.it  is  no  doubt 
material  that  he  should  set  forth  so  much  as  may 
enable  the  court  to  see  that  the  proceeding  is 
in  pursuance  of  the  authority  by  which  it  is 
claimed  to  be  sustained.  3  Wend.,  276;  Id., 
438;  10  Id.,  74;  2  East,  260.  This  rule  of  plead- 
ing, I  apprehend,  should  be  confined  to  such 
cases,  and  those  that  fall  within  the  reason  of 
them.  It  is  in  analogy  to  the  rules  of  pleading 
applicable  to  courts  of  special  and  limited  ju- 
risdiction, and  all  others  acting  quasi  judicially. 
We  may  also  add,  that  according  to  the  view 
of  the  case  we  have  taken,  the  question  of  slave 
or  not,  according  to  the  laws  of  the  State  from 
whence  the  fugitive  fled, belonged  to  the  magis- 
trate under  the  law  of  Congress  to  decide,  and 
his  decision  is  conclusive  in  the  matter,  so  far 
as  the  State  Courts  are  concerned.  2.  It  is  ob- 
jected that  the  avowry  contains  no  reference 
329*]  *to  the  law  under  which  the  proceed- 
ings have  been  had,  by  which  the  plaintiff  was 
seized  and  held  in  custody.  The  answer  is, 
that  the  court  is  bound  to  take  judicial  notice 
of  the  Constitution, and  of  the  law  of  Congress 
in  pursuance  thereof;  and  the  facts  set  forth  in 
the  avowry  bring  the  case  within  them,  and 
show  the  certificate  therein  prescribed,  as  the 
authority  for  the  detention  and  removal.  This 
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is  a  full  compliance  with  the  law  under  which 
the  owner  puts  forth  his  right  to  reclaim,  and 
he  is  entitled  to  the  benefit  of  it  in  this  if  in  any 
case.  3.  It  is  also  objected  that  there  is  no  aver- 
ment in  the  avowry  of  due  proof  before  the  re- 
corder, and  that  the  plaintiff  owed  service  to 
the  defendant  under  the  laws  of  La.  The  Act 
of  Congress  provides,  that  "Upon  due  proof 
to  the  satisfaction  of  such  magistrate,  that  the 
person  so  seized  or  arrested  doth  owe  service  to 
the  person  claiming  him  or  her,  it  shall  be  the 
duty  of  such  magistrate  to  give  a  certificate, 
etc."  All  this  is  substantially  averred  in  the 
avowry;  besides,  the  decision  of  the  magistrate 
and  certificate  is  conclusive  upon  the  fact  as  to 
the  State  Court.  4.  It  is  further  objected  that 
the  avowry  does  not  state  before  whom  the  affi- 
davit of  the  defendant  was  made.  The  view 
we  have  already  taken  of  the  case  renders  it 
unimportant  to  examine  as  to  the  regularity  of 
the  issuing  of  the  habeas  corpus.  The  Act  of 
Congress  provides  that  the  proof  upon  which 
the  certificate  shall  be  granted,  may  be  either 
by  oral  testimony  or  affidavit,  and  the  averment 
that  the  recorder  heard  the  proofs  and  allega- 
tions of  the  parties.is  sufficient  within  this  law. 
It  is  not  important  further  to  notice  the  formal 
objections  made  to  the  avowries  as  they  relate 
to  proceedings  under  the  Statute  of  this  State, 
which  we  have  been  compelled  to  put  out  of 
the  case,  after  the  fullest  consideration. 

Affirmed— 14  Wend.,  507. 

Distinguished-38  How.  Pr.,  471. 

Cited  in— 21  Wend.,  669 ;  1  Sandf .  Ch.,  644 :  37  N.  Y., 
190;  2  Abb.  App.  Dec.,  71;  4  Trans,  App.,  175;  How. 
Cos.,  146 ;  1  Park..  87 ;  Edm.,  3*5 ;  3  Leg.  Obs..  240 ;  4 
Leg.  Obs.,  465 ;  16  Pet.,  621 ;  5  How.  U.  8.,  230 ;  76  111., 


*ARNOLD  v.  FOOT.         [*33O 

Owner  of  Spring  Cannot  Divert  Stream  Flowing 
from  It  Across  Another's  Land. 

Where  a  spring1  of  water  rises  upon  the  land  of 
one  owner,  and  from  it  runs  a  stream  on  to  the  land 
of  another,  the  owner  of  the  land  upon  which  is  the 
spring,  has  no  right  to  divert  the  stream  from  its 
natural  channel,  although  the  waters  of  the  stream 
are  not  more  than  sufficient  for  his  domestic  uses, 
for  his  cattle,  and  for  the  irrigation  of  his  land. 

Citations— 3  Kent,  439 ;  4  Mas.,  400 ;  6  East,  214 ;  10 
Wend.,  264 ;  1  Wils.,  174. 

ERROR  from  the  Livingston  C.  P.  Arnold 
sued  Foot  in  a  justice's  court,  and  declared 
against  him  for  placing  obstructions  and  there- 
by diverting  a  stream  of  water  from  its  natural 
channel,  and  preventing  it  from  flowing  in 
and  upon  the  plaintiff's  land.  The  defendant 
pleaded  not  guilty,  and  accompanied  his  plea 
with  a  notice  that,  on  the  trial  of  the  cause,  he 
would  prove  that  the  source  of  the  waters  of 
the  stream  which  he  had  obstructed  was  on 
his  own  land,  and  that  he  had  obstructed  the 
stream  no  further  than  what  was  necessary  for 


NOTE.— Diversion  of  water— Use  of  water  of  spring 
a  stream  from  which  flaws  through  lands  of  another 
— Irrigation.  In  addition  to  the  above  case  of  Ar- 
nold v.  Foot,  see  Smith  v.  Adams,  6  Paige,  435;  Chat- 
neld  v.  Wilson,  27  Vt.,  670;  Elliot  v-  Fitchburg  Ry. 
Co.,  10  Cush.,  191;  Fleming  v.  Davis,  37  Tex.,  173; 
Evans  v.  Merriweather,  4  111.,  492;  Bliss  v.  Kennedy, 
43  111.,  67;  Gillett  v.  Johnson,  30  Conn.,  180;  Davis  v. 
Gatchell,  50  Me.,  602;  Miller  v.  Miller,  9  Pa.  St.,  64; 
Weston  v.  Alden,  8  Mass.,  136;  Brown  v.  Best,  1  Wils., 
174;  3  Kent,  Com..  441. 
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the  use  of  his  cattle  and  the  irrigation  of  his 
lands.  On  the  trial  the  following  facts  ap- 
peared: The  parties  own  adjoining  farms;  on 
the  farm  of  the  defendant,  within  5  or  6  rods 
of  the  land  of  the  plaintiff,  there  is  a  living 
spring,  the  water  from  which,  in  its  natural 
channel,  flows  to  and  upon  the  land  of  the 
plaintiff , and  has  so  run  for  about  20  years.  Im- 
mediately after  coming  upon  the  land  of  the 
plaintiff,  it  is  received  in  a  watering  place  for 
cattle,  dug  for  that  purpose,  and  from  thence 
flows  over  the  pasture  and  meadow  of  the 
plaintiff.  The  spring  is  near  the  dwelling-house 
of  the  defendant,  and  is  used  by  him  for  do- 
mestic purposes  and  for  watering  his  cattle. 
About  Apr.  20,  1831,  the  defendant  ploughed 
a  furrow  below  the  spring,  and  thereby  di- 
verted the  water  from  its  natural  channel,  and 
caused  it  to  flow  upon  his  own  meadow  to  the 
extent  of  3  or  4  acres.  Soon  after  the  diver- 
sion of  the  water,  to  wit:  May  3,  the  plaintiff 
commenced  his  suit.  It  was  shown  that  the 
furrow  made  to  divert  the  stream  is  not  more 
than  8  or  10  rods  in  length,  and  that  at  its  ter- 
mination the  water  soaks  into  the  ground, 
causing  it  for  several  rods  round  to  be  quite 
wet.  Puddles  of  water  are  also  observed  on  the 
331*]  plaintiff's  meadow,  near  the  boundary 
line  between  the  two  farms,  supposed  to  pro- 
ceed from  the  termination  of  the  furrow.  The 
defendant  proved  that  no  more  water  runs 
from  the  spring  than  what  is  wanted  for  his 
domestic  purposes,  for  his  cattle,  and  for  the 
irrigation  of  his  land.  There  is  quite  a  current, 
but  the  stream  is  small,  and  in  the  summer 
season  it  does  not  run  upon  the  plaintiff's  land 
more  than  ten  rods.  The  justice  gave  judg- 
ment for  the  plaintiff  for  $1.75  damages,  be- 
sides costs  The  C.  P.  of  Livingston,  on  cer- 
tiorari,  reversed  the  judgment  of  the  justice, 
and  the  plaintiff  below  (Arnold)  sued  out  a 
writ  of  error. 

Mr.  J.  Young,  for  plaintiff  in  error. 

Mr.  C.  H.  Bryan,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  doctrine 
of  the  common  law  in  respect  to  the  use  of 
running  waters  is  nowhere  better  expressed 
than  by  Chancellor  Kent,  in  his  Commentaries, 
3  Kent,  439.  Every  proprietor  of  lands  on  the 
banks  of  a  river  has  an  equal  right  to  the  use 
of  the  water  which  flows  in  the  stream,  as  it 
was  wont  to  run,  without  diminution  or  alter- 
ation. No  proprietor  has  a  right  to  use  the 
water,  to  the  prejudice  of  other  proprietors 
above  or  below  him.  He  has  no  property  in 
the  water  itself,  but  a  simple  usufruct  while  it 
passes  along.  He  may  use  the  water  as  it  runs 
in  its  natural  channel,  but  he  cannot  unrea- 
sonably detain  it,  or  give  it  another  direction. 
He  cannot  divert  or  diminish  the  quantity  of 
water  which  would  otherwise  descend  to  the 
proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above.  Streams  of  wa- 
ter are  intended  for  the  use  and  comfort  of 
man,  and  every  proprietor  is  entitled  to  a  rea- 
sonable use  of  the  water,  and  may  apply  it  to 
domestic,  agricultural  and  manufacturing  pur- 
poses; but  not  so  as  to  destroy  or  materially 
diminish  or  effect  the  application  of  the  water 
by  the  proprietors  below  on  the  stream.  Al- 
though each  proprietor  through  whose  land  a 
stream  flows,  has  a  right  to  the  use  of  the  wa- 
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ter  in  its  natural  channel,  he  may  not  use  it  to 
the  prejudice  of  another.  In  the  language  of 
Mr.  J.  Story:  "The  natural  *stream  f*332 
existing  by  the  bounty  of  Providence  for  the 
benefit  of  the  land  through  which  it  flows,  is 
an  incident  annexed  to  the  land  itself.'1  4  Mas. , 
400.  The  use  of  the  water  for  culinary  and 
agricultural  purposes  implies  a  diminution  of 
it,  but  this  use  must  be  with  the  least  possible 
injury  to  others  interested  in  the  same  stream. 
In  the  case  now  before  the  court,  the  water 
from  the  spring  in  question  was  wont  to  run 
currere  solebat,  in  a  direct  line,  into  the  plaint- 
iff's premises.  This  was  the  direction  given  to 
it  by  Providence;  it  was  intended  to  water  the 
land  immediately  below  the  spring  ;  and  it 
must  continue  to  water  that  land,  no  matter 
who  may  be  the  owner.  The  defendant  has  a 
right  to  use  so  much  as  is  necessary  for  his 
family  and  his  cattle,  but  he  has  no  right  to 
use  it  for  irrigating  his  meadow,  if  thereby  he 
deprives  the  plaintiff  of  the  reasonable  use  of 
the  water  in  its  natural  channel.  The  evidence 
shows  that  the  defendant  has  appropriated  the 
whole  water  to  his  own  use;  and  he  seems  to 
suppose  that  he  possesses  that  right.  Such 
also  must  have  been  the  opinion  of  the  C.  P. — 
and  in  this  consists  the  error.  The  general 
principle  laid  down  by  Ld.  Ellenborough  in 
Bealey  v.  Shaw,  6  East,  214,  is  this:  "The  gen- 
eral rule  of  law,  as  applied  to  this  subject,  is, 
that  independent  of  any  particular  enjoyment 
used  to  be  had  by  another,  every  man  has  a 
right  to  have  the  advantage  of  a  flow  of  wa- 
ter in  his  own  land,  without  diminution  or  al- 
teration." This  proposition  has  often  been 
quoted  with  approbation  and  adopted  by  this 
court,  and  recently  in  the  case  of  Crooker  v. 
Bragg,  10  Wend.,  264.  The  case  of  Brown  v. 
Best,  1  Wils.,  174,  was,  in  some  of  its  circum- 
stances, much  like  the  present,  and  fully  ex- 
emplifies the  principle.  The  plaintiff  declared 
upon  his  possession  of  the  land  through  which 
the  water  used  to  run,  and  set  out  the  course 
thereof,  and  averred  that  the  defendant  ob- 
structed it  by  digging  pits  and  making  ponds, 
by  which  the  water  was  diverted  and  sunk  so 
that  no  water  came  to  the  plaintiff's  grounds. 
The  defendant  pleaded  that  all  the  water 
sprung  in  his  ground;  that  two  pits  had  been 
there  time  out  of  mind,  for  the  use  of  water 
for  the  meadows  and  cattle;  that  at  the  time 
when,  etc.,  those  pits  were  choked  up  with 
mud  and,  therefore,  he  *dug  two  large  [*333 
pits  and  made  dams  and  banks,  which  he  in- 
sisted it  was  lawful  for  him  to  do.  •  That  case 
and  this  are  just  alike,  except  that  in  that  the 
defendant  claimed  a  right  by  prescription  to 
have  two  large  pits  full  of  water,  which  is  not 
pretended  in  this  case.  The  question  there 
arose  upon  demurrer,  as  to  the  sufficiency  of 
the  defendant's  plea.  Ch.  J.  Lee  held  the  dec- 
laration right,  and  that  the  plea  admits  the 
existence  of  the  water-course,  and  acknowl- 
edged that  the  defendants  had  enlarged  the 
pits.  This.the  Chief  Justice  said,  really  amount- 
ed to  a  confession  of  the  plaintiff's  action;  for 
though  there  might  have  been  pits  on  the  de- 
fendant's ground  time  out  of  mind,  yet  he 
could  not  enlarge  them,  but  they  must  remain 
as  they  always  had  been;  and  such,  he  said,  is 
the  rule  both  in  the  common  and  civil  law. 
The  whole  court  concurred  in  giving  judg- 
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ment  for  the  plaintiff.  That  case  shows  what 
was  ineant  by  Ld.  Ellenborough  by  the  ex- 
pression ' '  independent  of  any  particular  en- 
joyment." The  particular  enjoyment  was  the 
right  to  fill  the  two  pits.  The  defendant  had 
used  the  water  in  that  way  time  out  of  mind 
and,  therefore,  had  a  prescriptive  right  to  that 
use  besides  the  natural  use  of  the  stream.  So, 
if  the  plaintiff  in  this  case  had  submitted  for 
20  years  to  the  defendant's  appropriation  of  the 
water  of  the  spring;  by  diverting  it  from  the 
natural  channel  and  carrying  it  in  a  different 
direction,  his  right  would  be  gone;  and  but 
for  the  prescriptive  right  set  up  in  Brown  v. 
Best,  the  defendant  would  have  had  no  right 
to  fill  those  pits.  The  court  decided  that  he 
had  no  right  to  dig  new  pits.  The  defendant 
in  this  case,  by  ploughing  furrows  and  thus 
diverting  the  water  from  its  natural  channel, 
has  done  the  same  thing  which  the  defendant 
in  that  case  did  by  digging  new  pits ;  and  in  both 
cases  the  consequence  is  the  same — the  soak- 
age  of  the  water  into  the  defendant's  ground, 
whereby  the  plaintiff  is  deprived  of  the  use  of 
it.  The  defendant  had  no  such  right,  and  the 
plaintiff  has  sustained  damage.  The  action, 
therefore,  lies. 

Judgment  of  C.  P.  of  Livingston  reversed,  with 
costs,  and  judgment  of  ihe  justice  affirmed. 

Cited  in— 6  Paige,  443 :  15  Hun,  187 ;  17  Hun,  361 ; 
19  Barb.,  385 ;  21  Barb.,  419 ;  8  W.  Dig.,  375 ;  30  N.  J. 
E.,  515 ;  49  Am.  Dec.,  546  (9  Pa.,  74) ;  18  Am,  Rep.,  105 
(29  Mich.,  423). 


334*]  *DUBOIS 

THE  DELAWARE  &  HUDSON   CANAL 
COMPANY. 

Contract  for  Construction  of  Section  of  Canal — 
Recovery  on  a  Quantum  Meruit  for  Excava- 
tion of  Hard-pan,  not  Provided  for  in  Con- 
tract— Stipulation  for  Estimate  of  Extra  Work 
by  Engineer — His  Estimate  not  Conclusive — 
Bill  of  Particulars  —  Report  of  Referees  — 
Weight  of  Evidence — Practice. 

Where  a  party  entered  into  a  contract  for  the  con- 
struction of  a  section  of  a  canal,  by  the  terms  where- 
of he  was  to  receive  a  given  price  per  cubic  yard 
for  ordinary  excavation,  and  an  increased  sum  per 
cubic  yard  for  excavation  of  rock,  but  no  compen- 
sation was  provided  for  excavation  of  hard-pan, 
and  in  the  progress  of  the  work  a  large  quantity  of 
that  substance  was  excavated,  a  fair  remuneration 
for  which  exceeded  the  highest  price  specified  in 
the  contract  for  any  species  of  work,  and  the  par- 
ties, whilst  the  section  was  constructing,  treated 
the  excavation  of  hard-pan  as  not  embraced  in  the 
contract,  and  after  its  completion  it  was  conceded 
by  the  Canal  Company,  for  whom  the  work  was 
done,  that  the  contractor  was  entitled  to  compen- 
sation for  such  work  beyond  the  price  fixed  for 
ordinary  excavation,  but  the  parties  did  not  agree 
as  to  the  amount,  it  was  held,  that  the  contractor 
was  entitled  to  recover  for  such  work,  upon  a  quan- 
tum meruit,  whatever  he  could  show  the  work  was 
worth. 

Where,  by  such  contract,  it  was  stipulated  that  an 
engineer  to  be  selected  by  the  Canal  Company, 
should  estimate  the  value  of  any  extra  work,  caused 
by  an  alteration  of  the  line  of  the  canal,  and  de- 
termine every  other  question  necessary  to  the  ad- 
justment and  final  settlement  of  the  contract — his 
decision  to  be  final  and  conclusive  between  the  par- 
ties, it  was  held  (inasmuch  as  the  claim  of  the  con- 
tractor to  compensation  for  the  excavation  of  hard- 
pan  could  not  be  enforced  under  the  contract,  and 
his  remedy  was  only  by  action  founded  on  a  quan- 
tum meruit),  that  the  estimate  of  the  engineer  of 
the  value  of  such  work  was  not  conclusive  upon 
the  contractor. 
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Where  one  of  the  items  of  a  plaintiff's  bill  of  par- 
ticulars was  in  these  words:  "To  12,000  yards  of 
hard-pan  excavation  $3,600,"  it  was  held,  that  the 
plaintiff  was  not  limited  to  a  compensation  of  30 
cents  per  cubic  yard,  but  might  recover  a  price  be- 
yond that  sum.  the  defendant  having  come  to  trial 
prepared  to  contest  the  value  of  the  work,  and  it 
thus  appearing  that  he  had  not  been  misled. 

A  report  of  referees,  or  a  verdict  of  a  jury,  will 
not  be  set  aside  because  the  amount  found  for  a 
party  exceeds  the  sum  specified  in  a  bill  of  particu- 
lars, if  the  evidence  upon  which  the  report  or  ver- 
dict is  founded  was  given  without  objection,  and 
the  court  see  that  the  party  has,  in  fact,  recovered 
no  more  than  he  is  justly  entitled  unto» 

The  testimony  of  witnesses  of  skill  and  of  superi- 
or means  of  knowledge,  in  reference  to  the  subject- 
matter  of  a  controversy,  is  entitled  to  great  con- 
sideration ;  still  a  report  of  referees,  or  a  verdict 
of  a  jury  in  opposition  to  such  testimony,  will  not 
be  set  aside  as  against  the  weight  of  evidence,  where 
the  number  of  witnesses  upon  whose  testimony  the 
report  or  verdict  is  founded  greatly  preponderates. 

Citations— 2  Taunt.,  224,  285 ;  5  Wend.,  48  ;  1  Bos.  & 
P.  49;  4  Esp.,  7, 147,  452:  1  Camp.,  68 ;  5  Taunt.,  228 : 
1  Com.  L.  B.,  88 ;  Graham.  Pr.,  436. 

THIS  was  a  motion  to  set  aside  a  report  of 
referees.  In  Oct.,  1826,  the  parties  entered 
into  a  written  contract,  by  which  the  plaintiff 
undertook  to  construct  a  section  of  the  canal 
*of  the  defendants,  and  the  defendants  [*335 
engaged  to  pay  him  at  the  rate  of  9  cents  per 
cubic  yard  for  excavation,  40  cents  per  cubic 
yard  for  rock,  in  ledges  or  fragments  measur- 
ing one  cubic  yard,  and  11  cents  yer  cubic  yard 
for  embankment.  Other  prices  were  specified 
for  other  kinds  of  work,  but  none  other  than 
those  above  mentioned  for  excavation.  In  the 
contract  is  contained  a  stipulation  in  these 
words:  "And  it  is  mutually  agreed  that  the 
said  works,  during  their  progress,  shall  be  care- 
fully examined  and  inspected;  and  to  prevent 
all  disputes,  litigation  and  misunderstanding, 
it  is  agreed  that  some  competent  engineer  in 
the  employment  and  to  be  selected  by  the  said 
president,  managers  and  Company,  shall  be 
the  inspector  of  the  said  works,  and  shall  esti- 
mate the  number  of  cubic  yards  of  excavation, 
and  the  number  of  cubic  yards  of  embank- 
ment, and  the  value  of  any  extra  work  that 
may  have  been  caused  by  an  alteration  of  the 
line  of  the  canal,  and  determine  every  other 
question  necessary  for  the  adjustment  and  final 
settlement  of  this  contract,  and  his  estimate 
and  decision  shall  be  final  and  conclusive  be- 
tween said  parties."  The  plaintiff  completed 
his  contract,  and  the  parties  disagreeing  as  to 
the  amount  which  the  plaintiff  was  entitled  to 
receive  for  the  work  done  by  him,  the  plaint- 
iff brought  his  suit,  and  declared  upon  the 
common  counts  for  work,  labor  and  services, ' 
and  a  quantum  meruit.  The  cause  was  put  at 
issue  and  tried  at  the  circuit,  but  it  being  seen 
that  the  trial  would  require  the  examination  of 
long  accounts,  it  was  agreed  between  the  par- 
ties that  a  verdict  should  be  entered  for  the 
plaintiff  for  the  nominal  sum  of  $1,000,  sub- 
ject to  a  case  to  be  made  by  the  defendants 
for  the  purpose  of  obtaining  the  opinion  of 
this  court  on  certain  questions  of  law  raised  at 
the  trial,  and  decided  by  the  circuit  judge;  and 
if  the  decision  of  this  court  should  be  in  favor 
of  the  plaintiff,  then  that  the  cause  should  be 
referred  to  three  referees  named  by  the  parties. 
A  ca,se  was  accordingly  made  and  brought  be- 
fore this  court,  and  the  plaintiff  had  judg- 
ment; that  is,  the  court  settled  certain  princi- 
ples in  reference  to  the  plaintiff's  right  of  re- 
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covery.  Vide  4  Wend.,  285,  et  seq.  The  case 
was  then  heard  by  the  referees,  and  the  prin- 
cipal matter  controverted  before  them  was  in 
reference  to  a  claim  of  the  plaintiff  for  the  ex- 
cavation of  a  quantity  of  what  is  called  hard- 
336*]  pan.  One  of  the  witnesses  *for  the 
plaintiff  estimated  the  quantity  at  10,000  cubic 
yards,  and  put  the  value  of  excavating  it  at  75 
cents  per  cubic  yard,  and  in  his  estimate  of 
the  value  he  was  supported  by  5  other  wit- 
nesses. On  the  other  hand,  James  McEntee, 
the  resident  engineer  of  the  defendants,on  that 
part  of  the  canal  of  which  the  section  worked 
by  the  plaintiff  is  a  part,  estimated  the  quan- 
tity of  hard-pan  excavation  at  9,000  yards,  and 
allowed  an  extra  price  of  14  cents  per  cubic 
yard,  for  such  excavation.  He  stated  that 
where  there  was  hard-pan  they  allowed  14 
cents,  in  addition  to  11  cents  for  embankment, 
which  made  25  cents.  All  the  excavation  of 
hard-pan  (he  said)  was  counted  as  if  it  was  car- 
ried more  than  100  feet  and  called  embank- 
ment, and  the  14  cents  added  to  the  11  cents, 
the  contract  price  for  embankment,  amount- 
ing to  25  cents,  made  a  fair  price.  John  B. 
Jervis,  the  principal  engineer  of  the  defend- 
ants, also  testified  that  the  allowance  of  14 
cents  extra,  for  hard  pan  excavation  to  the 
plaintiff,  made  it  higher  than  any  hard-pan 
done  on  the  whole  canal;  that  the  highest  price 
given  or  allowed,  except  in  this  case,  unless 
where  there  were  specific  contracts  for  hard- 
pan,  was  to  add  11  cents  for  extra,  on  account 
of  hard-pan,  which,  added  to  11  cents,  the  price 
of  embankment,  made  22  cents.  In  the  allow- 
ance to  the  plaintiff,  more  was  given  than  to 
any  other  person,  and  all  that  the  work  was 
worth.  Previous  to  the  trial  the  plaintiff  had 
furnished  the  defendants  with  a  bill  of  par- 
ticulars containing  a  great  variety  of  items, 
and  among  others  the  following:  To  12,000 
yards  of  hard-pan  excavation,  $3,600;  to  other 
hard-pan  excavation  $3,600:  to  15,000  days 
labor  on  the  Delaware  and  Hudson  Canal  by 
self  and  servants,  $15,000:  and  with  teams  and 
carriages,  etc.,  $5,000.  In  arguing  the  cause 
before  the  referees,  the  counsel  for  the  defend- 
ants insisted:  1.  That  as  the  contract  entered 
into  by  the  parties  contained  nothing  in  the 
nature  of  an  agreement  or  stipulation  relative 
to  hard-pan,  it  was  questionable  whether  the 
plaintiff  could  claim  any  more  for  that  item 
than  what  the  defendants  had  allowed,  which 
appears  to  have  been  voluntarily  done,  on 
their  part;  2.  That  if,  according  to  the 
•  terms  of  the  contract,  the  estimate  of  the  en- 
gineer of  the  Company  was  not  conclusive  as 
to  the  price  of  hard-pan,  and  other  matters  not 
specified  in  the  agreement,  yet  still  it  was  the 
best  possible  evidence,  as  it  was  the  judg- 
337*]  ment  of  an  umpire  *designated  by  both 
parties;  and  3.  That,  at  all  events,  the  plaint- 
iff was  not  entitled  to  recover  more  per  yard 
for  the  excavation  of  hard-pan  than  the  price 
affixed  in  his  bill  of  particulars  to  that  species 
of  work.  In  the  progress  of  the  hearing  be- 
fore the  referees,  James  McEntee  exhibited  an 
account  of  the  work  done  by  the  plaintiff  for 
the  defendants,  specifying  the  different  kinds 
of  work,  the  quantities  and  the  prices  allowed 
for  the  same,  amounting  in  the  whole  to  the 
sum  of  $6,282.57,  which  account  he  testified 
to  be  correct  and  just;  and  the  defendants 
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proved  sundry  payments  made  to  the  plaintiff, 
amounting  to  the  sum  of  $6,300  The  referees, 
however,  made  a  report  in  favor  of  the  plaint- 
iff for  $5,336.91,  founded,  it  seems,  from  the 
papers  exhibited  on  this  motion,  upon  the  fol- 
lowing data  : 
Amount  due  plaintiffs  according  to 

McEntee's  account,  -        -  $6,282  41 

Additional  allowance  of  9,000  yards 

hard-pan  at  50  cents  per  yard,          4,500  00 
Locks,  6,  10,  11,       -        -        -        -        675  00 
Stone  thrown  into  the  Rosindale  to 
support   wall,    ditch  and  bridge 
over  it,  cutting  away  Rosindale 
bridge   and  abutment  of  bridge 
over  canal, 179  50 


Deduct  payments, 


11,636  91 
6,300  00 


$5,336  91 

It  is  only  necessary  to  add,  in  explanation  of 
the  opinion  of  the  court,  that  there  was  some 
evidence  on  the  part  of  the  defendants  that  a 
portion  of  the  work  for  which  the  plaintiff 
claimed  compensation,  had  been  done  by  him, 
in  partnership  with  one  Failing,  and  that  the 
motion  to  set  aside  the  report  was  asked  for  as 
well  on  the  alleged  ground  of  newly  discovered 
evidence  as  on  the  merits. 

Messrs.  T.  M'Kissock  and  J.  Sudam,  for 
defendants,  insisted  upon  the  several  points 
raised  before  the  referees,  and  now  contended, 
*in  addition,  that  if  the  plaintiff  was  [*338 
entitled  to  recover  an  extra  compensation  for 
the  excavation  of  hard-pan,  the  report  of  the 
referees  was  against  the  weight  of  evidence. 

Messrs.  H.  M.  Romeyn  and  S.  Sherwood, 
for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  princi- 
pal matter  in  dispute  in  this  case,  is  the  extra 
allowance  made  to  the  plaintiff  by  the  refer- 
ees for  hard-pan  excavation.  That  item  alone 
amounts  to  $4,500.  The  whole  balance  re- 
ported in  favor  of  the  plaintiff  being  but 
$5,336.91. 

The  referees  adopted  the  estimate  of  the  de- 
fendant's witness,  James  McEntee,  the  resident 
engineer,  who  superintended  the  construction 
of  this  part  of  the  canal,  as  to  the  quantum  of 
hard-pan  excavation.  He  estimated  it  at  9,000 
cubic  yards,  and  considered  it  worth  25  cents 
yer  yard — that  is,  14  cents  per  yard  beyond 
common  excavation,  where  the  earth  is  carried 
more  than  100  feet,  which  is  called  embank- 
ment. The  price  of  embankment,  as  settled 
by  the  written  contract  between  the  parties, 
was  to  be  11  cents,  and  all  the  witnesses  agree 
that  that  is  a  fair  price  for  it.  The  referees 
allowed  the  plaintiff  50  cents  per  yard  for 
the  hard-pan  excavation — precisely  double  the 
amount  of  the  estimate  of  the  engineer.  The 
defendants  contend,  first,  that  by  the  written 
contract  between  the  parties,  the  decision  of 
the  engineer,  as  to  all  the  extra  work  and  the 
allowance  for  it,  was  made  conclusive ;  and 
second,  if  it  was  not,  that  the  report  on  this 
branch  of  the  case  is  decidedly  against  the 
weight  of  evidence. 

The  contract  makes  no  specific  provision  for 
hard-pan  excavation.  It  fixes  the  price  of  com- 
mon excavation  at  9  cents  per  cubic  yard,  and 
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of  embankment  at  11  cents  ;  for  rock  in  ledge 
or  fragment  40  cents,  and  for  slope  wall  30 
cents.  All  the  evidence  in  the  case  shows  that 
hard-pan  was  considered  extra  work,  and  that 
it  was  not  understood  by  the  parties  as  cm- 
braced  in  the  term  excavation  or  embankment. 
The  Co.  have  uniformly  made  an  extra  allow- 
ance for  it,  of  from  18  to  25  cents,  as  appears 
from  the  testimony  of  their  surveyors  and  en- 
gineers in  this  case.  The  provision  of  the  con- 
tract which  makes  the  decision  of  some  com- 
339*]  petent  engineer  employed  by  *the  de- 
fendants final  and  conclusive  in  all  matters  in 
dispute  between  the  parties,  relates,  I  appre- 
hend, exclusively  to  matters  embraced  within 
the  contract.  It  is  as  follows  :  "  It  is  agreed 
that  some  competent  engineer,  in  the  employ- 
ment and  to  be  selected  by  the  said  Company, 
shall  be  the  inspector  of  said  work,  and  shall 
estimate  the  number  of  cubic  yards  of  excava- 
tion, and  the  number  of  cubic  yards  of  em- 
bankment, and  the  value  of  any  extra  work 
that  may  have  been  caused  by  an  alteration  of 
the  line  of  the  canal,  and  determine  every  other 
question  necessary  for  the  adjustment  and  final 
settlement  of  this  contract ;  and  his  estimate 
and  decision  shall  be  final  and  conclusive  be- 
tween said  parties."  The  extra  work,  the  val- 
ue of  which  is  to  be  definitively  settled  by  the 
arbitrator,  is  extra  work  caused  by  an  altera- 
tion of  the  line  of  the  canal,  and  the  other 
•questions  are  such  as  may  be  necessary  for  the 
adjustment  and  final  settlement  of  the  contract. 
The  enumeration  of  one  species  of  extra  work 
is,  upon  well  settled  principles,  an  exclusion 
of  all  others;  and  claims  for  which  the  plaint- 
iff never  could  have  any  remedy  upon  the  con- 
tract (but  only  for  services  rendered  upon  a 
quantum  meruit),  cannot  be  considered  as  pre- 
senting questions  involving  its  final  settlement 
and  adjustment.  Considered  as  a  submission 
to  arbitration,  or  an  agreement  to  submit,  this 
provision  of  the  contract  cannot,  I  think,  be 
so  construed  as  to  embrace  the  plaintiff's  claim 
for  hard-pan  excavation.  He  is,  therefore,  en- 
titled to  recover  upon  a  quantum  meruit,  what- 
ever he  can  show  it  to  be  worth.  . 

Second.  Is  the  report  upon  this  point  against 
the  weight  of  evidence  ?  On  the  part  of  the 
plaintiff,  John  Bulger,  Charles  Burr,  William 
Robinson,  Isaac  L.  Hasbrouck,  Joseph  Cham- 
bers and  Rice  Cook,  testified,  substantially, 
that  a  man  could  not  excavate  more  than  one 
cubic  yard  per  day  of  this  hard-pan,  and  that 
it  was  worth  75  cents  per  yard.  Bulger,  Rob- 
inson and  Hasbrouck,  have  all  worked  upon 
this  canal,  and  at  this  species  of  excavation, 
and  appear  to  have  had  the  means  of  forming 
a  correct  judgment  upon  the  matter.  Burr, 
Chambers  and  Cook  appear  to  have  had  no 
practical  knowledge  upon  the  subject ;  but 
formed  their  opinions  from  observing  the  pro- 
gress made  in  this  species  of  digging.  On 
34O*]  *the  other  hand,  we  have  the  testimony 
of  James  McEntee,  the  resident  engineer,  who 
states  that  the  allowance  for  hard-pan  ranged 
from  18  to  25  cents;  that  25  cents  was  the  highest 
price  paid,  and  was  a  fair  compensation.  He 
was  confirmed  by  John  B.  Jervis,  also  an  en- 
gineer on  this  canal,  that  25  cents  was  the  high- 
est price  ever  allowed,  and  that  many  contracts 
had  been  performed  at  less  than  that,  without 
-complaint.  Mr.  Jervis,  however,  did  not  say 
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that  he  considered  25  cents  the  full  value  of 
hard-pan  excavation,  but  only  that  it  was  more 
than  was  allowed  to  any  other  contractor  on 
the  line  of  the  canal.  Mr.  McEntee's  testimony 
was  probably  entitled  to  more  weight  than  that 
of  any  other  witness.  It  was  his  official  duty  to 
make  himself  acquainted  with  the  value  of 
every  species  of  labor  necessary  to  the  construc- 
tion of  the  canal.  Great  reliance  was  prob- 
ably placed  upon  his  estimates  and  judgment 
by  the  Company.  But  giving  to  him  every  ad- 
vantage in  these  respects  over  the  other  wit- 
nesses, it  is  impossible  to  say,  as  the  evidence 
appears  upon  paper,  that  the  report  of  the  ref- 
erees, so  far  as  it  depends  upon  the  testimony 
to  which  I  have  adverted,  is  against  the  weight 
of  evidence.  They  appear  to  have  adopted  the 
medium  price  between  that  fixed  by  the  plaint- 
iff's and  that  by  the  defendants'  witnesses. 
The  one  estimated  the  hard-pan  excavation  at 
75  the  other  at  25  cents  per  yard.  The  referees 
allowed  50  cents. 

But  the  defendants  contend  that  the  plaint- 
iff's recovey  for  hard-pan  excavation  must  be 
limited  to  30  cents  per  yard,  he  having  charged 
it  at  that  price  in  his  bill  of  particulars.  It  is 
thus  stated  in  his  bill : 

To  12,000  yards  of  hard-pan  excavation,  $3,600 
To  other  hard-pan,  ....  3,600 

It  will  be  perceived  that  the  aggregate  claim 
for  hard-pan  exceeds  considerably  the  amount 
allowed  by  the  referees,  and  that  as  to  the  last 
charge,  neither  the  number  of  yards  nor  price 
per  yard  is  stated  ;  and  in  relation  to  the  first 
charge,  it  is  matter  of  inference  only.  It  would 
be  giving  a  more  strict  and  -rigid  construction 
to  a  bill  of  particulars  than  has  been  usual  in 
this  court,  to  hold  the  party  restricted  to  the 
minimum  price  under  such  circumstances. 
The  defendants  evidently  *were  not  [*34 1 
misled  in  this  case.  They  came  to  the  hearing 
prepared  to  contest  the  value  of  this  service. 
It  was  the  principal  matter  in  dispute  between 
the  parties — not  the  quantum,  but  the  price  of 
the  hard-pan  excavation.  No  objection  was 
made  by  the  defendants  to  the  plaintiff's  evi- 
dence upon  this  point.  All  his  witnesses  tes- 
tified that  it  was  worth  75  cents  per  yard,  and 
the  defendants,  instead  of  raising  the  objec- 
tion that  the  plaintiff  was  limited  to  30  cents 
by  his  bill  of  particulars,  treated  it  as  an  open 
question,  and  produced  other  witnesses  to  show 
its  real  value.  It  is  true  that  the  counsel  for 
the  defendants,  after  the  testimony  was  all 
given  in,  suggested  to  the  referees  that  the 
plaintiff  could  not  recover  more  for  the  hard- 
pan  excavation  than  the  price  stated  in  his  bill 
of  particulars  ;  but  the  objection  at  that  time 
and  in  that  form  was  entitled  to  less  weight 
than  though  it  had  been  specifically  made  to 
the  admission  of  the  evidence  itself.  But  I  am 
inclined  to  think  that  it  could  not  have  been 
made  with  effect  in  this  case,  even  in  that  form. 
In  Bellv.  Puller,  2  Taunt.,  285,  the  plaintiff, 
by  his  bill  of  particulars,  claimed  a  balance  of 
£1,600,  but  the  jury  found  a  verdict  in  his 
favor  for  rising  £3,000,  for  which  he  entered 
up  judgment.  The  court,  upon  a  motion  sub- 
sequently made,  refused  to  reduce  the  judg- 
ment to  the  sum  claimed  by  the  particulars — 
remarking,  that  although  the  plaintiff  had  re- 
covered beyond  his  bill,  he  had  obtained  no 
more  than  in  the  judgment  of  the  court  he  was 
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entitled  to,  and  that  no  injustice  was  occasioned 
by  the  excess.  Where  the  bill  is  specific  in  re- 
lation to  the  items  or  the  price,  evidence  going 
beyond  it  is  not  admissible,  if  objected  to  in 
due  season;  but  if  the  evidence  is  given  with- 
out objection,  and  the  court  see  that  the  plaint- 
iff has,  in  fact,  recovered  no  more  than  he  was 
justly  entitled  to,  they  will  not  reduce  the 
amount  or  grant  a  new  trial  on  that  account. 
This  is  the  spirit  of  all  the  cases.  5  Wend., 
48  :  1  Bos.  &  P.,  49  ;  4Esp.,  7,  147  ;  Id.,  452; 
2  Taunt.,  224  ;  1  Camp.,  68  ;  5  Taunt.,  228  ; 
8.  C.,  1  C.  L.  R.,  88;  Grab.  Pr.,  436,  and 
cases  collected. 

The  plaintiff  was  entitled  to  recover  for  the 
lock  gates.  The  question  of  partnership  was 
342*]  disposed  of  by  the  verdict  at  *the  cir- 
cuit. But  if  it  had  not  been,the  evidence  failed 
to  establish  the  fact. 

There  is  nothing  in  the  newly  discovered  ev- 
idence to  warrant  a  new  trial. 

Motion  to  set  aside  report  of  referees  denied. 

Affirmed-15  Wend.,  87. 

Cited  in— 3  Barb.,  297 ;  6  Daly,  220 ;  37  Mo.,  319. 


ELLICE  v.  WINK 

Alien — Bight  to  Hold  Heal  Estate  under  Special 
Statutes — Restriction  as  to  Leasing — Construc- 
tion of  Statutes. 

Where  an  alien  was  enabled  by  special  Act  of  the 
Legislature  to  take,  hold  and  convey  real  estate, 
subject  to  the  restriction  that  he  should  not  demise 
any  part  thereof,  or  charge  the  same  with  rent,  and 
by  a  subsequent  Act  of  the  Legislature,  it  was  en- 
acted that  all  lands  purchased  by  such  alien,  pre- 
vious to  the  passage  of  the  last  Act,  should  vest  in 
him  in  the  same  manner  as  if  he  had  been  duly  nat- 
uralized at  the  time  the  title  to  such  lands  was  ac- 
quired: it  was  held  by  the  court,  that  the  inhibi- 
tion to  lease,  contained  in  the  first  Act,  was  re- 
moved by  the  second;  and  that  an  action  lay  for  the 
recovery  of  rent,  reserved  in  a  lease  executed  by 
the  alien,  of  lands,  the  title  to  which  was  acquired 
by  him  previous  to  the  passage  of  the  last  Act. 

Citations— Act,  April  15, 1817;  Act,  April  5, 1822. 

THE  plaintiff  declared  in  assumpsit,  for  the 
rent  of  a  lot  of  land  in  the  Town  of  Little 
Falls,  in  the  County  of  Herkimer,  accrued  un- 
der a  demise  made  to  the  defendant  Jan.  1, 
1823,  for  a  term  of  two  years.  The  defendant 
pleaded  that  the  plaintiff  is  an  alien,  a  subject 
of  the  King  of  Great  Britain,  and  not  a  citizen 
of  this  State  or  of  the  U.  S.,  by  naturalization 
or  otherwise;  that  Apr.  15,  1817,  an  Act  was 
passed  by  the  Legislature  of  this  State,  recit- 
ing that  Alexander  Ellice,  late  of  London,  had 
died  seised  of  a  considerable  real  estate  within 
this  State,  leaving  his  widow  and  children  his 
devisees  and  heirs;  that  such  devisees  and  heirs 
were  desirous  to  grant  their  interest  in  the 
premises  to  Edward  Ellice,  so  as  to  enable  him 
to  dispose  of  the  same  in  fee  simple,  but  that 
he  was  disabled  to  take  by  purchase,  by  reason 
of  his  alienage  and,  therefore,  enacting  that 
Edward  Ellice  should  be  enabled  to  take  by 
purchase,  from  his  co-devisees  and  heirs,  all 
their  right,  title  and  interest  in  and  to  such 
real  estate;  and  that  it  should  be  lawful  for 
Edward  Ellice  to  grant  and  convey  the  same 
343*]  to  any  person  or  persons  authorized  *to 
purchase  and  hold  real  estate  within  this  State, 
adding,  however,  a  proviso,  that  it  should  not 
be  lawful  for  him  to  demise  any  part  of  such 
real  estate  for  any  term,  or  to  charge  the  same 
with  any  rent;  and  after  thus  setting  forth  the 
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Act  of  the  Legislature,  the  defendant  averred 
that  the  lot  of  land  demised  to  him  was  a  part 
and  parcel  of  the  estate  whereof  Alexander  El- 
lice died  seised,  etc.;  wherefore,  he  prayed 
judgment,  etc.  The  plaintiff  replied,  confess- 
ing all  the  matters  alleged  in  the  plea,  and 
alleging,  by  way  of  avoidance,  that  Apr.  5, 
1822,  another  Act  of  the  Legislature  was 
passed,  whereby  Edward  Ellice,  the  plaintiff 
in  this  cause,  and  a  number  of  other  individu- 
als named  therein,  are  respectfully  enabled  to 
take  real  estate  property  within  this  State, 
either  by  devise,  descent  or  purchase,  etc.; 
and  by  a  section  of  that  Act,  it  is  enacted  that 
all  lands,  tenements  or  hereditaments,  pur- 
chased before  the  passage  of  such  Act  by  any 
of  the  persons  named  therein,  shall  vest  in 
such  persons  respectively  in  the  same  manner 
as  if  they  had  been  duly  naturalized  at  the 
time  the  title  to  any  such  lands,  etc.,  was  ac- 
quired; that  the  demise,  under  which  the  rent 
in  this  case  was  claimed,  was  made  subsequent 
to  the  passage  of  the  last  mentioned  Act,  to 
wit:  on,  etc.,  and  this,  etc.,  wherefore,  etc. 
To  this  replication,  the  defendant  demurred. 

Mr.  E.  P.  Hurlbut,  for  the  defendant. 

Mr.  G.  H.  Feeter,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  only  ques- 
tion presented  by  the  demurrer  to  the  replica- 
tion is,  whether  the  inhibition  to  lease,  in  the 
Law  of  1817,  was  removed  by  the  Act  of  1822. 

The  former  Act  gave  to  the  plaintiff  the  ca- 
pacity to  take,  hold  and  convey  any  real  estate 
within  this  State,  of  which  Alexander  Ellice 
died  seised,  with  the  exception  of  the  power  to 
lease;  the  latter  invests  him  with  the  same  ca- 
pacity as  possessed  by  any  natural  born  or  natu- 
ralized citizen,  tojtake  any  real  estate  within  this 
State,  either  by  devise,  descent  or  purchase, 
and  to  hold  or  dispose  of  the  same.  The  3d 
section  gives  to  the  first  a  retrospective  effect 
as  it  regards  any  *claim  by  previous  [*344 
purchase,  devise  or  descent.  It  is  clear,  if  the- 
Law  of  1817  had  not  been  in  existence,  the  ti- 
tle of  the  plaintiff  would  become  perfect  and 
absolute  to  the  lands  there  referred  to,  by  rea- 
son of  the  purchase  from  the  widow  and  heir* 
of  his  father,  recited  in  the  preamble  to  that 
law,  and  we  are  not  aware  of  any  principle  or 
reason  which  will  prevent  this  operation,  not- 
withstanding its  existence.  If  the  Legislature 
intended  to  except  the  real  estate  held  under 
the  Law  of  1817  from  that  of  1822,  they  would; 
have  said  so  in  terms.  This  must  have  ap- 
peared to  them  manifestly  necessary,  as  the- 
latter  Act  put  the  plaintiff  upon  a  footing 
with  natural  born  citizens,  in  point  of  capaci- 
ty, to  take,  hold  and  convey  real  estate  both 
as  to  the  past  -and  future,  thereby  removing 
every  and  all  disabilities  by  reason  of  alienism. 
It  perfected  all  past  titles,  and  enabled  him  to. 
acquire  new  titles. 

Since  the  Act  of  1822,  I  can  perceive  no  ob- 
jection to  the  plaintiff  deriving  title  to  the 
premises  in  question,  under  that  Act;  and  if  so, 
his  power  of  leasing  is  indisputable.  This  con- 
struction is  also  in  harmony  with  the  liberal 
spirit,  of  that  Act.  Such  a  sweeping  power 
would  not  have  been  granted,  if  the  Legislature 
had  intended  that  the  restriction  of  the  Act  of 
1817  should  continue. 

Judgment  for  plaintiff. 
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SON  v.  THE  PEOPLE. 

Criminal  Law  —  Preliminary  Examination  — 
Omission  of  Duty  by  Justice —  Verdict  against 
Evidence — Presence  of  Defendant  wJien  Judg- 
ment is  Pronounced. 

In  every  case  where  a  party,  charged  with  a  crim- 
inal offense,  is  brought  before  a  justice  on  a  war- 
rant, he  must  be  examined  in  relation  to  the  offense 
charged,  and  is  entitled  to  have  witnesses  sworn  and 
examined  on  his  part,  and  to  have  the  assistance  of 
counsel ;  a  con viction.however, will  not  be  quashed, 
or  a  judgment  set  aside,  after  a  trial  had,  for  the 
omission  of  duty  by  the  justice  in  these  particulars. 
A  conviction  in  a  Court  of  Special  Sessions,f  ounded 
upon  the  verdict  of  a  jury,  will  not  be  quashed,  on 
the  ground  that  the  verdict  was  against  evidence. 

It  is  not  necessary  that  a  defendant  in  a  criminal 
proceeding  should  be  present  in  court  when  judg- 
ment is  pronounced,  except  when  corporal  punish- 
ment is  to  be  inflicted. 

Citations— 2  R.  S.,  708,  709 ;  718,  sec.  44 ;  2  R.  L.,  507 ; 
5  Wend.,  530;  1  Chit.  Cr.  L.,  695;  1  Salk.,  56,  400:  Ld. 
Raym.,  267  ;  12  Mod.,  156 ;  2  Hawk.  Ch.,  48,  sec.  17  ;  7 
Cow.,  525. 

R  BEEBE,  a  creditor  of  David  Son,  made 
.  complaint  in  writing  before  a  justice  of 
345*]  the  peace  (under  the  provisions  of  *the 
"  Act  to  Abolish  Imprisonment  for  Debt  and 
to  Punish  Fraudulent  Debtors,  Laws  of  1831, 
p.  402,  sec.  26),  that  Son  had  disposed  of  his 
property  with  intent  to  defraud  his  creditors, 
specifying  6  chairs,  1  table,  1  bed  and  bedding, 
crockery  and  cooking  utensils,  as  property  of 
which  he  had  been  possessed,  and  which  he 
had  put  out  of  his  hands  into  the  possession  of 
his  father,  Thomas  Son.  The  complaint  was 
sworn  to  by  Beebe,  and  the  justice  issued  a 
warrant  for  the  arrest  of  David  Son,  who  was 
taken  and  brought  before  the  justice.  The  ac- 
cused asked  that  the  justice  take  his  examina- 
tion upon  the  charges  made  against  him;  the 
justice  refused  to  do  so,  and  required  him  to 
elect  how  he  would  be  tried ;  he  chose  to  be  tried 
by  a  Court  of  Special  Sessions,  and  gave  surety 
for  his  appearance  at  a  future  day.  On  the  day 
assigned,  three  justices  assembled, "and  the  ac- 
cused moved  for  this  discharge,  on  the  ground 
that  the  justice  before  whom  he  was  brought, 
on  the  return  of  the  warrant,  had  refused  to 
examine  him  as  to  the  truth  of  the  matters  con- 
tained in  the  complaint,  and  had  not  permitted 
him  to  produce  witnesses  to  show  that  the 
complaint  was  unfounded.  The  Court  of  Spe- 
cial Sessions  refused  to  discharge  him  on  these 
grounds,  and  he  then  demanded  a  trial  by  jury, 
who  were  summoned  and  sworn  to  try  the 
cause.  It  was  proved  that  Beebe  was  a  judg- 
ment creditor  of  the  defendant,  and  several 
witnesses  testified  to  declarations  made  by  the 
defendant  of  his  having  put  his  property  out 
of  his  hands  to  defraud  his  creditors.  Thomas 
Son,  the  father  of  the  defendant,  testified  that 
his  son  was  indebted  to  him  in  the  sum  of  $64, 
and  had  given  him  a  mortgage  upon  property 
to  the  amount  of  $102.62,  besides  delivering  to 
him  6  chairs,  for  which  he  allowed  him  $9, 
which  he  said  was  their  value.  He  further 
testified  that  the  table  was  worth  $6,  the  bed 
and  bedding  $20,  and  the  crockery  $2.25;  upon 
the  cooking  utensils  he  affixed  no  value.  Upon 
this  evidence  being  given,  the  defendant  moved 
for  his  discharge,  on  the  ground  of  the  want 
of  jurisdiction  in  the  court  to  take  further  cog- 
nizance of  the  case;  it  now  appearing,  he  con- 
tended, that  the  property  removed  exceeded  in 
value  the  sum  of  $50.  The  court,  however, 
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refused  to  discharge  him,  and  submitted  the 
*case  to  the  jury,  who,  after  having  re-  [*346 
tired,  brought  in  a  verdict  of  guilty  ;  where- 
upon, the  court  pronounced  judgment  that  the 
defendant  pay  a  fine  of  $10,  and  stand  com- 
mitted until  the  sum  be  paid  ;  the  defendant 
was  not  present  when  the  judgment  was  pro- 
nounced. The  defendant  sued  out  a  certiorari. 
The  above  facts  appear  in  the  return  of  the 
Court  of  Special  Sessions. 

Mr.  M.  Van  Deuzen,  for  the  plaintiff  in 
error. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
for  the  people. 

By  the  Court,  Savage,  Ch.  J.  This  is  a  cer- 
tiorari to  a  Court  of  Special  Sessions,  to  review 
their  proceedings  in  a  case  arising  under  the 
Act  to  Abolish  Imprisonment  for  Debt  and  to 
Punish  Fraudulent  Debtors.  By  the  26th  sec- 
tion of  that  Act,  any  person  who  shall  remove 
any  of  his  property  out  of  any  county,  with  in- 
tent to  prevent  the  same  from  being  levied 
upon  by  any  execution,  or  who  shall  secrete, 
assign,  convey  or  otherwise  dispose  of  any  of 
his  property,  with  intent  to  defraud  any  cred- 
itor, or  to  prevent  such  property  being  made 
liable  for  the  payment  of  his  debts,  shall,  on 
conviction,  be  deemed  guilty  of  a  misdemeanor; 
and  when  the  property  removed,  secreted,  con- 
cealed, assigned,  conveyed,  or  otherwise  dis- 
posed of,  shall  be  worth  $50,  or  less,  the  of- 
fense may  be  tried  by  a  Court  of  Special  Ses 
sions.  The  term  "  misdemeanor  "  is  used  in 
contradistinction  to  "felony,"  and  compre- 
hends all  indictable  offenses  which  do  not 
amount  to  felony;  when,  therefore,  the  Legis- 
lature declare  any  act  a  misdemeanor,  they 
virtually  say  that  such  act  is  an  indictable  of- 
fense. In  a  Court  of  Special  Sessions  there  i& 
no  indictment,  but  the  complaint  supplies  the 
place  of  an  indictment. 

The  incipient  proceedings  before  a  magis- 
trate are,  by  the  Revised  Statutes,  the  same, 
whatever  may  be  the  offense  charged.  Persons 
arrested  by  virtue  of  any  warrant  for  any  of- 
fense, where  no  special  provision  is  made,  shall 
be  brought  before  the  magistrate  who  issued 
the  warrant,  who  shall  proceed  to  examine  the 
complainant  and  his  witnesses  on  oath.  He 
shall  next  examine  the  defendant,  but  not  on 
oath;  the  defendant  may  produce  witnesses, 
who  shall  be  sworn  and  *examined.  [*347 
The  magistrate  then  shall  either  discharge,  let 
to  bail  or  commit  the  defendant,  according  to 
the  sufficiency  of  the  evidence  and  the  nature 
of  the  offense.  2  R.  S.,  708,  709.  Before  the 
last  revision  of  the  statutes,  an  examination  of 
the  persons  arrested  was  necessary  only  upon 
a  charge  of  treason  or  felony,  or  suspicion 
thereof,  2  R.  L.,  507  ;  but  by  the  Revised  Stat- 
utes, above  referred  to,  all  persons  arrested 
under  any  warrant,  issued  for  any  offense,  are 
to  be  treated  in  the  same  manner — are  to  be  ex- 
amined,and  to  have  witnesses  produced  against 
them,  and  in  their  favor,  at  their  option.  For- 
merly, this  proceeding  was  exparte,  an  inquiry 
on  the  part  of  the  people  only;  but  now  it  par- 
takes, in  some  measure,  of  the  nature  of  a  trial. 
It  was  clearly  the  duty  of  the  justice,  when 
the  prisoner  was  brought  before  him  on  the 
warrant,  to  have  examined  the  complainant 
and  the  witnesses,  if  any,  produced  in  support 
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of  the  prosecution;  and  then  to  have  examined 
the  prisoner,  but  not  on  oath,  and  to  have 
sworn  and  examined  the  prisoner's  witnesses, 
if  he  produced  any.  This  he  refused  to  do, 
and  in  this  he,  undoubtedly,  erred;  but  as  the 
statute  is  only  directory  to  the  magistrate,  and 
as  the  prisoner  was  subsequently  tried  and 
convicted,  the  conviction  should  not  be  re- 
versed for  this  error  alone.  Suppose,  that  in- 
stead of  being  tried  by  a  Court  of  Special  Ses- 
sions, the  prisoner  had  been  bound  to  appear  at 
the  General  Sessions,  and  had  been  indicted, 
tried  and  convicted,  would  it  npt  be  unreason- 
able that  the  conviction,  proper  in  itself,  should 
be  reversed  for  the  error  of  the  justice  in  the 
commencement  of  the  proceedings,  and  which 
had  no  effect  upon  the  final  determination  ? 

The  charge  against  the  prisoner,  the  plaintiff 
in  error,  was  that  of  fraudulently  disposing  of 
his  property,  viz. :  6  chairs,  1  table,  1  bed  and 
bedding,  crockery  and  cooking  utensils,  with 
intent  to  defraud  his  creditors,  in  violation  of 
the  26th  section  of  the  Act  to  Abolish  Impris- 
onment for  Debt,  above  referred  to.  On  the 
trial,  the  fact  was  proved  to  the  satisfaction  of 
the  justices  and  the  jury  who  tried  him.  If, 
as  is  alleged,  the  verdict  was  against  evidence, 
the  party  can  obtain  no  redress  in  this  proceed- 
ing. 2  R.  S. ,  718,  sec.  44.  This  point  as  well 
as  the  preceding  were  expressly  decided  in  Van- 
derwerker  v.  People,  5  Wend. ,  530. 
348*]  *It  is  further  objected  that  the  court 
proceeded  in  the  trial  of  the  cause  after  the 
fact  appeared  that  the  property  assigned  ex- 
ceeded $50  in  value  ;  and  such  proceeding,  it 
is  alleged,  was  without  jurisdiction.  The  com- 
plaint states  that  certain  articles  were  fraudu- 
lently assigned  or  conveyed,  but  affixes  no 
value  to  them;  their  value  is  proved  by  the 
prisoner's  father,  the  alleged  fraudulent  as- 
signee, to  be  $37.25.  It  also  appeared  that  T. 
Son,  the  assignee,  claimed  all  the  property  of 
the  prisoner  by  virtue  of  a  mortgage,  except 
the  chairs,  valued  at  $9,  which  he  said  he  had 
purchased  ;  and  that  the  whole  property,  in- 
cluding the  chairs,  amounted  to  $102.62.  His 
demand  against  his  son  he  stated  at  $64.  It 
may  well  be  that  the  jury  took  into  considera- 
tion the  transfer  of  the  chairs  alone,  consider- 
ing the  mortgage  valid.  The  two  transactions 
had  no  necessary  connection.  The  court  was, 
therefore,  correct  in  retaining  jurisdiction  of 
the  prisoner,  and  proceeding  with  his  trial. 

The  only  remaining  objection  is,  that  judg- 
ment was  pronounced  in  the  absence  of  the 
prisoner.  The  rule  is,  that  when  any  corporal 
punishment  is  to  be  inflicted  on  the  defendant, 
he  must  be  personally  present  in  court  when 
sentence  is  pronounced.  Mr.  Chitty  says,  1 
Chit.  Cr.  L.,  695,  if  a  clerk  in  court  will  un- 
dertake for  the  fine  ;  and  so  in  The  Queen  v. 
Templeman,  1  Salk.,  56.  But  it  is  clear  the 
•clerk's  presence  makes  no  difference  ;  neither 
have  we  any  such  officer  in  our  courts  as  that 
spoken  of  in  the  case  referred  to.  The  true 
reason  why  a  fine  may  be  imposed  in  the  ab- 
sence of  the  prisoner,  and  not  a  judgment  that 
he  be  put  in  the  pillory  or  prison  was,  that  there 
is  a  regular  process  to  collect  the  fine,  but  none 
to  take  a  man  who  is  at  large  and  put  him  in 
the  pillory.  Rex  v.  Duke.l  Salk.,  400;  Ld. 
Raym.,  267  ;  12  Mod.,  156  ;  2  Hawk.,  ch.  48, 
sec.  17.  In  The  People  v.  WincheU,  7  Cow.,  525, 
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this  court  refused  to  give  judgment  in  the  ab- 
sence of  a  defendant  who  had  been  convicted 
of  perjury.  No  reasons  are  given  by  the  re- 
porter. The  court,  no  doubt,  considered  the 
point  settled  by  authority.  The  imprisonment 
in  the  present  case  was  no  part  of  the  punish- 
ment, but  only  a  mode  of  enforcing  payment 
of  the  fine.  If  the  *fine  is  paid  upon  [*349 
the  defendant's  being  arrested,  there  is  no  au- 
thority to  imprison.  I  am  of  opinion,  there- 
fore, that  the  proceedings  ought  to  be  affirmed. 
Conviction  confirmed. 

Cited  in-14  N.  Y.,  594 :  2  Abb.  Pr.,  475  ;  1  Park.. 
104,  366 ;  Edm.,  395 ;  2  Daly,  36  ;  5  Leg.  Obs.,  135  ;  27 
Ohio  St.,  578 ;  88  111.,  331. 


MULHERAN'S  EXECUTORS 
GILLE'SPIE. 

Judgment  for  Costs  in  Suit  against  Executors — 
Competency  of  Witnesses — Acceptance  of  Leg- 
acy by  Creditor  does  not  Extinguish  Debt  un- 
less «uch  was  the  Intention  of  the  Testator. 

A  judgment  for  costs  in  a  suit  against  executors 
is  not  erroneous,  although  it  does  not  appear  on  the 
face  of  the  record  that  the  costs  were  specially 
awarded  by  the  court.and  a  direction  given  whether 
they  should  be  levied  de  bonis  propriis  or  de  bonis 
testatorte. 

A  mere  request  to  a  party  to  become  the  surety 
of  a  third  person  in  respect  to  the  costs  of  a  suit, 
without  an  offer  to  indemnify  against  risk,  is  not 
enough  to  render  the  person  making  such  request 
an  incompetent  witness,  if  such  suretyship  be  as- 
sumed. 

The  acceptance  of  a  legacy  will  not  operate  as  the 
extinguishment  of  a  debt  due  from  the  testator  to 
the  legatee,  unless  the  circumstances  of  the  case  are 
such  as  to  warrant  the  conclusion  that  such  was  the 
intention  of  the  testator. 

Citations— 2  R.  S.,  90,  sec.  41 ;  5  Wend.,  74,  91 ;  6 
Wend.,  554. 

TERROR  from  the  N.  Y.  C.  P.  Gillespie  sued 
-L^  the  executors  of  the  last  will  and  testa- 
ment of  Richard  Mulheran,  in  an  action  of  as- 
sumpsit  for  board  and  lodging,  provided  a  serv- 
ant of  the  testator,  at  his  request.  The  depo- 
sition of  one  James  Dougherty,  the  brother  of 
the  plaintiff's  wife, was  read  in  evidence  by  the 
plaintiff,  in  support  of  his  claim.  The  plaintiff 
was  a  non-resident,  and  had  been  obliged  to 
give  security  for  costs,  and  from  the  cross-ex- 
amination of  the  witness,  as  appeared  by  the 
deposition, one  Joseph  Alexander  was  the  sure- 
ty for  the  costs,  and  had  become  such  surety 
at  the  request  of  the  witness.  The  counsel  for 
the  defendant  objected  to  the  deposition  as  com- 
petent evidence,  on  the  ground  that  Dougherty 
was  interested  in  the  event  of  the  cause  ;  that 
Alexander,  having  become  surety  for  the  costs 
at  the  request  of  Dougherty,  the  latter  was 
bound  by  an  implied  promise  to  indemnify 
Alexander.  The  objection,  however,  was  not 
sustained,  and  the  defendants  excepted.  The 
defendants  also  insisted  that  the  demand  of  the 
plaintiff  was  extinguished  by  the  bequest  of  a 
legacy  given  by  the  will  of  the  testator  to  the 
wife  of  the  plaintiff,and  the  acceptance  of  such 
*legacy  by  the  plaintiff;  the  facts  of  the  [*35O 
case  in  reference  to  which  question  are  as  fol- 
lows: The  demand  of  the  plaintiff  was  for  the 
board  of  the  servant  of  the  testator  for  the  whole 
period  of  time  accruing  between  June,  1823, 
and  June,  1829,  when  Mulheran,  the  testator, 
died.  Previous  to  his  death,  to  wit:  June  29, 
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1829,  Mulheran  made  his  will  and, among  other 
dispositions  of  property,  directed  his  executors 
to  sell  a  house  and  lot  in  the  City  of  N.Y.,and 
to  divide  the  proceeds  between  his  sister  Mar- 
garet and  her  daughters ;  and,  by  another 
clause,  gave  all  his  personal  property  to  his 
niece  Margaret  Dunn,  on  condition  that  she 
should  pay  for  the  board  of  his  old  colored  serv- 
ant, Nancy,  should  clothe  her  during  her  nat- 
ural life,  and  at  her  decease  decently  inter  her. 
The  house  directed  to  be  sold  was  sold  for  the 
sum  of  $3,825;  and  June  14,  1830,  the  sum  of 
$719.44  (being  the  one  fifth  of  the  proceeds  of 
the  sale  after  deducting  expenses)  was  paid 
to  the  plaintiff  and  his  wife,  the  wife  of  the 
plaintiff  being  one  of  the  daughters  of  Mar- 
garet, the  sister  of  the  testator.  The  judge  de- 
cided that  the  bequest  and  the  acceptance  there- 
of did  not  operate  as  an  extinguishment  or  sat- 
isfaction of  the  plaintiff's  demand,  and  so  in- 
structed the  jury,  who  found  a  verdict  for  the 
plaintiff  for  $212.  The  defendants  applied  to 
the  C.  P.  for  a  new  trial,  upon  the  questions  of 
law  raised  at  the  trial, and  also  upon  the  ground 
that  the  verdict  was  against  evidence.  After  ar- 

fument,  the  following  opinion  was  delivered 
y  the  Hon.  John  T.  Irving,  first  judge  of 
the  N.  Y.  C.  P. 

"  The  present  application  is  to  set  aside  the 
verdict  on  several  grounds.  The  first  is,  that 
James  Dougherty  was  an  interested  witness, 
and  his  deposition  ought  to  have  been  excluded ; 
that  he  is  impliedly  responsible  for  the  costs 
of  the  suit.  The  witness  on  his  cross-examina- 
tion, testified  that  he  was  not  surety  for  the 
costs ;  that  one  Joseph  Alexander  was  such  sure- 
ty, and  he  admitted  that  he  had  spoken  to  Al- 
exander concerning  his  becoming  so.  On  this 
testimony,  the  objection  was  taken  on  the  trial 
to  this  witness,  and  it  was  contended  that  he 
was  directly  interested  in  the  event  of  the  suit. 
The  interest,  to  disqualify.must  be  a  direct  and 
351*]  *positive  interest.  Norris,  Peake,  210. 
In  the  present  case,  Dougherty  not  only  was 
not  the  security  for  the  costs,but  he  denied  that 
he  was  at  all  liable  for  them.  It  appears  to  me 
that  it  would  be  carrying  the  doctrine  of  im- 
plied liability  too  far,  to  assume  the  position 
that  he  became  in  fact  security  to  Alexander, 
merely  because  he  asked  him  to  befriend  the 
plaintiff  in  regard  to  the  costs,  without  offering 
to  protect  him  against  any  risk.  Even  if  an 
honorary  obligation  could  be  presumed  to  exist 
in  such  a  case  such  imaginary  interest  would 
be  no  objection.  Norris,  Peake,  282.  The  sec- 
ond ground  is,  that  the  verdict  is  not  justified 
by  the  testimony.  [Here  the  judge  takes  a  re- 
view of  the  evidence,  and  comes  to  the  conclu- 
sion that  the  verdict  is  supported  by  the  testi- 
mony.] The  third  and  most  important  ground 
on  which  the  defendants  rely  is,  that  this  debt 
is  extinguished  by  a  legacy  which  the  late  Mr. 
Mulheran  bequeathed  to  the  wife  of  the  plaint- 
iff. Mr.  Mulheran, a  few  days  before  his  death, 
made  his  will,  bequeathing  his  property  to  his 
relatives.  First,  he  bequeaths  his  house  in  Peck 
Slip  to  his  niece  Margaret  Dunn,  the  wife  of 
Timothy  Dunn,  one  of  the  defendants.  Sec- 
ond,he  bequeaths  the  house  No.  252  Water  St.. 
to  his  sister  Margaret  Dougherty  and  her  daugh- 
ters (of  whom  Mrs.  Gillespie  is  one),  share  and 
share  alike.  Third,  he  directs  that  the  residue 
of  his  real  estate  should  be  sold,  and  the  pro- 
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ceeds  thereof  be  divided  equally  among  his 
heirs.  Fourth,  he  bequeaths  also  to  Margaret 
Dunn  all  his  personal  estate,  on  condition  that 
she  shall  pay  for  the  board  of  this  slave  and 
clothe  her  during  her  life,  and  likewise  that 
she  shall  defray  the  expenses  of  Mr.Mulheran's 
funeral.  Though  it  is  a  general  rule,  that  a 
legacy  which  is  greater  than  a  debt  is  to  be 
taken  as  an  extinguishment  of  such  debt,  yet 
courts  have  leaned  against  this  rule,  where  the 
circumstances  of  any  case  will  not  warrant  the 
conclusion  that  such  was  the  positive  intention 
of  the  testator.  Such  is  the  doctrine  laid  down 
in  2  Atk.,  301,  and  in  Cuthbert  v.  Peacock,  2 
Vern. ,  524.  There  is  some  analogy  between  that 
case  and  the  present.  The  testator  in  that  case 
was  indebted  to  his  niece  Frances  in  £100,  for 
which  she  held  his  bond.  He  gave  her  by  his 
*will  £300,  and  £200  apiece  to  her  sis-  [*352 
ters,  and  afterwards,  by  a  codicil,  the  £200  leg- 
acies were  reduced  to  £100  each,  and  after- 
wards he  borrowed  of  his  niece  Frances  £100 
more.  The  question  was,  whether  the  £300 
should  go  in  extinguishment  of  the  bond.  Ld, 
Chancellor  Cowper  decided,  that  the  construc- 
tion of  making  a  gift  a  satisfaction,  had  in 
many  cases  been  carried  too  far  ;  that  it  was 
reasonable  in  such  cases  to  admit  of  parol  proof 
as  to  the  testator's  intention;  and,  upon  reading 
the  proofs.he  decreed  the  £300  legacy  over  and 
above  the  debt;  for  otherwise,  he  said,  deduct- 
ing the  £200  and  interest  due  to  her  out  of  the 
£300,  there  would  not  remain  above  £80,  and 
she  would  be  reduced  to  a  less  legacy  than  what 
was  given  to  her  sisters,  contrary  to  the  testa- 
tor's intention.  The  same  case  is  also  reported 
in  1  Salk.,  155,  and  in  which,  too,  a  construc- 
tion is  given  to  the  will,  that  the  testator  in- 
tended to  be  both  just  and  kind;  that  a  legacy 
WAS  intended  to  be  a  gift,  and  if  it  was  applied 
to  the  payment  of  a  debt,  it  ceased  to  be  a  gift. 
In  the  case  of  Clark  v.  Sewell,  3  Atk.,  76,  Ld. 
Chancellor  Hardwicke  observed:  "It  is  true 
there  are  many  cases  which  have  carried  the 
doctrine  of  satisfaction  a  great  way."  In  later 
cases  the  court  have  said  this  doctrine  has  been 
carried  too  far,  for  legacies  naturally  imply  a 
bounty;  and,  therefore,  though  the  courts  of 
late  have  not  altogether  disavowed  the  doctrine 
of  satisfaction,  yet  they  have  been  very  in- 
clinable to  lay  hold  of  any  circumstances  to  dis- 
tinguish the  later  from  former  cases — and  such 
distinction  the  Chancellor  made  in  the  case  he 
was  considering.  Similar  principles  will  also 
be  found  laid  down  in  Bac.  Abr.,  tit.  Legacies, 
D.;  IP.  Wms.,  297;  2  Johns.  Cas.,  98;  Cran- 
mer's  case,  2  Salk.,  508.  With  regard  to  the 
present  case,  there  is  no  doubt  but  that  Mul- 
heran had  placed  this  slave  with  Gillespie  to 
board, and  was  to  give  him  some  compensation; 
the  only  question  was  as  to  the  amount,  and 
whether  the  same  had  been  satisfied.  The  ap- 
plication in  1827  for  the  $100  was  not  strictly 
for  a  loan,  but  according  to  Dougherty's  testi- 
mony, was  in  consideration  of  this  same  board. 
At  least  the  jury  might  infer  this  from  Mul- 
heran's  objection  to  the  request.  *That  [*353 
such  debt  did  exist,  and  to  the  extent  found  by 
the  verdict,  is  now  established  by  the  finding 
of  a  jury.  Was  this  legacy  intended  to  be  a 
satisfaction  of  this  debt?  If  it  was,  then  Mrs. 
Gillespie  will  receive  a  less  share  than  her  sis- 
ters. The  house  No.  252,  Water  St.,  is  to  be 
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sold,  and  the  proceeds  thereof  divided,  share 
and  share  alike,  between  Margaret  Dougherty 
and  her  daughters.  It  certainly  appears  to  me 
that  Mulheran  did  not  intend  that  she  should 
not  be  equally  benefited,  by  his  bounty,  with 
her  sisters.  When  Mulheran  died.it  was  alleged 
on  the  trial,  that  if  he  owed  any  debt,  it  was 
for  this  board  alone;  and  if  so,  it  may  be  pre- 
sumable, from  the  language  of  the  will, that  he 
intended  this  debt  and  that  which  might  arise 
in  regard  to  his  funeral,  should  be  a  charge 
upon  the  residuary  estate;  for,  after  disposing 
of  his  real  estate,  he  devises  all  his  personal  to 
his  niece  Margaret  Dunn,  the  wife  of  Timothy 
Dunn,  on  condition  that  she  shall  pay  for  the 
board  of  this  slave,and  shall  clothe  her  during 
her  life  and  pay  her  funeral  expenses;  and  also 
the  expenses  attendant  on  Mulheran's  funeral. 
It  appears  to  me  that  this  last  clause  shows  that 
he  considered  himself  bound  to  provide  for  this 
board ;  and  although  it  may  be  construed  to  mean 
only  prospective  board,  yet  it  is  in  some  meas- 
ure doubtful.  I  think,  however,  this  provision 
may  be  used  in  aid  of  the  construction  which 
I  have  given  in  regard  to  the  legacy  to  Mrs. 
Gillespie.  Itmayalso  be  further  argued,  against 
the  position  that  the  legacy  was  a  satisfaction 
of  this  debt,  that  the  debt  was  owing  to  Gil- 
lespie and  the  legacy  was  to  his  wife.  It  is  true 
such  legacy  might  mure  to  the  benefit  of  the 
husband,  yet  the  fact  that  the  legacy  was  ex- 
pressly given  to  the  one  may  be  urged  as  evi- 
dence that  the  intention  to  extinguish  the  debt 
was  not  present  to  the  miad  of  the  testator  when 
he  made  his  will.  Upon  the  whole,  I  think  that 
sufficient  has  not  been  shown  to  warrant  my 
interfering  with  the  verdict.  The  application, 
therefore,  to  set  the  same  aside,  must  be  denied, 
with  costs." 

The  C.  P.  denying  a  new  trial,  judgment 
was  entered  upon  the  verdict  for  the  amount 
found  by  the  jury,  and  also  for  $54.85  costs, 
to  be  levied  of  the  goods  and  chattels  of  the 
354*]*testator,  if  the  executors  have  so  much 
thereof  in  their  hands  to  be  administered;  and 
if  not,  then  that  $54.85,  the  costs,  be  levied  of 
the  proper  goods  and  chattels  of  the  executors. 
The  defendants  sued  out  a  writ  of  error. 

Mr.  C.  O'Conor,  for  the  plaintiffs  in  er- 
ror, insisted  that  Dougherty  was  an  interested 
witness,  and  that  his  deposition  ought  to  have 
been  excluded  by  the  C.  P. ;  that  the  accept- 
ance by  the  plaintiff  of  the  legacy  operated  to 
extinguish  or  satisfy  the  demand  for  which  he 
had  obtained  a  verdict;  and  that,  at  all  events, 
the  judgment  entered  upon  the  verdict  in 
awarding  costs  against  the  executors  individ- 
ually was  erroneous;  that,  for  aught  appearing 
on  the  record,  there  ought  not  to  have  been 
judgment  for  costs  even  as  against  the  estate 
of  the  testator.  He  insisted  that  unless  it  ap- 
peared on  the  record,  by  suggestion  or  other- 
wise, that  the  plaintiff,  in  a  suit  against  execu- 
tors, was  entitled  to  costs,  the  presumption  of 
law  was.  that  they  had  been  erroneously 
awarded. 

Mr.  J.  D.  Wheeler,  for  the  defendant  in 
error. 

By  the  Court,  Sutherland,  J.  The  award 
of  costs  against  the  defendants  de  bonis  testato- 
ris,  etsinon,  de  bonis  propriis,  is  not  error.  The 
Statute  2  R.  S.,  90,  sec.  41,  provides  that  costs 
shall  not  be  recovered  against  executors  or  ad- 
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ministrators  in  any  suit  at  law,  to  be  levied  of 
their  property  or  of  the  property  of  the  de- 
ceased, unless  it  appear  that  the  demand  on 
which  the  action  was  founded  was  presented 
within  6  months  after  notice  by  the  executor 
or  administrator,  requiring  all  persons  having 
claims  against  the  deceased  to  exhibit  the 
same;  that  its  payment  was  unreasonably  re- 
sited  or  neglected,  or  that  the  defendant  re- 
fused to  refer  the  same,  pursuant  to  the  pro- 
visions of  the  statute:  in  which  cases  the  court 
may  direct  such  costs  to  be  levied  of  the  prop- 
erty of  the  defendants,  or  of  the  deceased,  as 
shall  be  just.having  reference  to  the  facts  that 
appeared  on  the  trial.  If  the  action  be  brought 
in  the  Supreme  Court,  such  facts  shall  be  cer- 
tified by  the  judge  before  whom  the  trial  shall 
have  been  had.  There  are  certain  cases,  there- 
fore, in  which  costs  may  be  awarded  against 
the  estate;  *and,  if  that  should  prove  [*35f> 
deficient,  against  the  executors  personally;  and 
unless  the  facts  and  circumstances  which  are 
necessary  in  order  to  entitle  the  plaintiff  to 
such  a  judgment  must  appear  on  the  face  of 
the  record,  such  judgment  is  not  erroneous.  I 
know  no  way  in  which  they  can  regularly  be 
put  upon  the  record,  without  the  special  order 
of  the  court.  They  might  in  that  way  per- 
haps be  entered  by  way  of  suggestion,  after  the 
requisite  evidence  had  been  produced  to  the 
court,  to  justify  such  an  order;  but  they  con- 
stitute no  part  of  the  issue  between  the  parties. 
They  are  not  set  forth  in  the  declaration,  and  of 
course  are  not  traversed  by  the  plea,  or  found 
by  the  jury;  and  the  evidence  at  the  trial, what- 
ever it  may  be,  does  not  appear  on  the  record. 

Costs  in  these  cases  are  always  ordered  upon 
a  special  application  to  the  court  by  way  of 
motion.  Where  the  action  is  brought  in  this 
court,  and  there  has  been  a  trial,  the  circuit 
judge  is  to  certify  as  to  the  facts  appearing  upon 
the  trial,  in  relation  to  the  question  of  costs. 
In  cases  of  cognovit  and  default,  they  must  be 
shown  by  affidavit.  This  was  the  practice  es- 
tablished by  the  court  in  Potter  v.  Etz,  5  Wend., 
74;  Palmer  v.  Palmer,  Id.,  91,  and  Nicholson  v. 
Showerman,  6  Id.,  554,  and  which  has  been  ap- 
plied in  many  cases  not  reported. 

If  judgment  for  costs  is  entered  up  against 
executors  without  the  order  of  the  court,  it  is 
irregular  and,  upon  proper  application,  will  be 
set  aside;  but  it  is  not  error. 

All  the  other  points  presented  by  the  bill  of 
exceptions  are  considered  by  Judge  Irving,  in 
the  opinion  pronounced  by  him  upon  an  ap- 
plication for  a  new  trial.  A  copy  of  the  opin- 
ion is  attached  to  the  case,  and  I  entirely  con- 
cur in  the  conclusion  at  which  Judge  Irving 
arrived. 

Judment  affirmed. 

Cited  in— 22  Wend.,  574;  24  Wend.,  239;  67  Barb., 
93 ;  12  How.  Pr.,  394 ;  2  Abb.  Pr.,  439. 


*COLLINS  &  WINSLOW  v.  ALLEN.  [*356 

Transfer  of  Note  after  Maturity —  Wlien  Maker 
Cannot  Set  off  Demand  against  Payee — Trans- 
fer of  two  Notes,  against  which  a  Demand 
May  be  Set  off. 


NOTE.— Negotiable  paper— Transfer  after  maturity. 
For  a  full  discussion,  see  Johnson  v.  Bloodgood,  1 
Johns.  Cos.,  51,  note.  , 
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Where  a  note  overdue  is  transferred,  the  maker 
is  not  entitled  to  set-off  a  demand  against  the  payee, 
if  at  the  time  of  the  transfer,  the  payee  has  other 
demands  against  the  maker  to  an  amount  sufficient 
to  exhaust  the  demands  sought  to  be  set  off. 

Where  two  notes  are  held  against  a  party  who  has 
a  demand  sufficient  in  amount  to  extinguish  one  of 
the  notes,  but  not  both ;  and  one  of  the  notes  is 
transferred  after  due,  leaving  the  other  in  the  hands 
of  the  payee  to  an  amount  sufficient  to  meet  the 
demands  of  the  maker,  and  subsequently  the  second 
note  is  transferred,  it  seems  that  the  demands  of  the 
maker  cannot  be  set  off  against  the  note  first 
transferred,  but  must  be  set  off  against  that  which 
is  last  transferred. 

Citation— 13  Johns.,  307. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
-L  Monroe  Circuit  in  Apr.,  1832,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  plaintiffs  declared  on  a  promissory  note 
for  $55,  given  by  the  defendant,  bearing  date 
Sep.  20,  1831,  payable  one  day  after  date,  to 
David  Williams  or  bearer,  which  was  trans- 
ferred by  the  payee  to  the  plaintiffs.  The  note 
was  transferred  Oct.  24,  1831.  The  defendant, 
in  pursuance  of  a  notice  accompanying  his 
plea,  gave  in  evidence  a  note  for  $75,  given  by 
Williams,  the  payee  of  the  note  declared  on, 
bearing  date  June,  12,  1831,  payable  to  D. 
Tanner  or  bearer  Oct.  1,  then  next,  which 
was  transferred  Oct.  10,  1831,  by  Tanner  to 
the  defendant.  Williams,  the  payee  of  the 
first  note,  testified  that  Oct.  24,  1831,  the  de- 
fendant owed  him  upwards  of  $150  for  work 
done,  in  drawing  stone  for  the  building  of  the 
Baptist  College  at  Brockport;  that  the  contract 
for  the  work  was  entered  into  by  him  with  the 
defendant,  who,  he  understood,  was  one  of  a 
committee,  called  the  building  committee  of 
the  College,  and  that  D.  Collins  and  D.  Free- 
man were  associated  with  the  defendant  as 
members  of  that  committee;  that  the  defend- 
ant told  him  that  Collins  and  Freeman  were  not 
willing  to  allow  the  price  which  he  had  en- 
gaged to  pay  the  witness,  but  that  if  he  would 
go  on  and  finish  the  contract  he  should  be  paid 
the  price  stipulated;  that  in  Mar.,  1832,  he  set- 
357*]  tied  *with  the  defendant,  and  received 
his  notes  for  a  balance  of  about  $150;  the  notes 
were  signed  by  the  defendant  as  agent  for  the 
•College  or  the  building  committee,  but  he,  the 
witness,  knew  no  one  in  the  contract  except 
the  defendant.  The  plaintiffs  objected  to  the 
proof  of  the  defendant's  acting  as  the  agent  of 
the  College,  unless  it  was  shown  that  the  Col- 
lege was  an  incorporated  institution,  and  that 
the  defendant  was  its  authorized  agent.  It 
was  proved  that  the  defendant  was  the  author- 
ized agent  of  the  College,  but  its  incorporation 
was  not  shown.  The  judge  ruled,  inasmuch 
as  Williams,  at  the  time  of  the  transfer  of  the 
note  for  $75  to  the  defendant,  had  a  demand 
against  the  defendant  for  the  drawing  of  the 
stone  to  an  amount  exceeding  $75,  the  note 
purchased  by  the  defendant  could  not  be  ad- 
mitted as  a  set-off  against  the  note  made  by 
him,  but  must  be  left  to  be  applied  as  a  set-off 
against  the  account  of  Williams  for  the  work 
done  by  him.  The  jury  accordingly  found  a 
verdict  for  the  plaintiffs  for  the  amount  of  the 
note  declared  on.  The  defendant  applied  for 
a  new  trial. 

Mr.  C.  P.  Kirkland,  for  the  defendant. 
The  note  of  the  defendant  having  been  trans- 
ferred after  it  became  due,  the  defendant  had 
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a  right  to  set-off,  to  the  amount  of  the  plaint- 
iff's demand,  the  note  of  Williams,  purchased 
by  the  defendant  previous  to  the  transfer  to  the 
plaintiffs  of  the  note  declared  on.  The  case  is 
directly  within  the  Statute.  2R.  S.,  354,  sec. 
18,  sub.  9.  Admitting  that  Williams  had  anoth- 
er demand  to  an  amount  sufficient  to  exhaust 
the  note  relied  on  as  a  set-off,  the  defendant  was 
not  obliged  to  wait  until  payment  of  such  de- 
mand was  sought,  but  might  insist  upon  his 
right  of  set-off  against  the  first  demand  pre- 
sented. The  plaintiffs  having  become  the 
holders  of  the  note  declared  on,  when  it  was 
overdue,  stand  in  the  place  of  the  payee,  and 
cannot  object  to  the  set-off.  Suppose  the  de- 
mands of  Williams  had  consisted  of  two  notes, 
instead  of  a  note  and  an  account,  and  such 
notes  had  been  transferred  to  different  persons, 
against  which  would  the  defendant  have  had 
a  right  to  set  off  the  note  purchased  by  him? 
The  equities  of  the  holders  would  be  equal, 
and  if  the  defendant  is  not  permitted  to  set  off 
his  note  in  this  case,  he  *would  have  no  [*358 
right  in  the  case  supposed,  to  a  set-off  against 
either  note.  He  could  not  know  which  had  the 
better  equity. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 
The  principle  upon  which  a  set-off  is  allowed 
against  a  note  overdue  in  the  hands  of  a  pur- 
chaser is,  that  the  party  transferring  has  not 
the  power  to  compel  the  maker  to  pay  the 
note,  when,  in  fact,  it  is  already  satisfied. 
While,  therefore,  the  payee  of  the  note  retains 
in  his  hands  demands  against  the  maker  to  an 
amount  equal,  or  more  than  enough  to  satisfy 
any  demands  which  the  maker  may  have 
against  him,  the  maker  cannot  equitably  ask 
to  be  permitted  to  set  off  his  demands  against 
a  note  which  has  been  transferred  to  a  third 
person.  He  has  no  right  of  election  as  to 
which  demand  he  will  satisfy  by  his  set-off, 
and  which  he  will  discharge  by  advancing 
money.  The  election  belongs  to  the  holder  of 
the  securities;  if  he  chooses  to  transfer  one 
note  and  retain  another,  he  has  a  right  to  do 
so,  and  the  party  to  whom  the  note  is  trans- 
ferred has  an  equitable  claim  to  be  protected 
in  his  purchase,  so  long  as  sufficient  demands 
remain  in  the  hands  of  the  creditor  to  satisfy 
any  claims  which  may  be  made  by  the  debtor. 

By  the  Court,  Nelson,  J.  The  verdict  in 
this  case  was  right.  The  defendant  was  indi- 
vidually responsible  for  the  demand  of  Will- 
iams under  the  contract  for  drawing  stone, 
and  that  being  to  an  amount  more  than  suffi- 
cient for  the  purpose,  exhausted  the  note  trans- 
ferred to  the  defendant  by  Tanner. 

Although  the  defendant  entered  into 'the 
contract  for  the  drawing  of  the  stone  as  one 
of  the  building  committee  of  the  Baptist  Col- 
lege, he  was  individually  liable,  unless  he 
showed  such  an  authority  to  contract  as  would 
bind  his  principals.  13  Johns.,  307.  No  such 
authority  was  shown.  It  did  not  even  appear 
that  the  body  alleged  to  be  his  principals  had  a 
legal  existence,  or  if  they  had  such  legal  exist- 
ence, that  it  was  competent  to  them  to  appoint 
an  agent,  and  that  they  would  be  bound  by 
his  acts.  Besides,  by  the  admission  of  the  de- 
fendant, it  seems,  that  he  made  the  contract 
with  Williams  without  the  assent  of  his  asso- 
ciates, and  that  they  expressly  refused  to  bind 
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their  principals.  Most  clearly,  then,  the  college 
359*]  *would  not  have  been  responsible  to 
Williams  and,  of  course,  the  defendant  is  li- 
lt was  asked  by  the  counsel  for  the  defend- 
ant, if  Williams,  instead  of  having  a  note  and 
an  account  against  the  defendant,  had  held 
two  notes,  and  after  having  transferred  one  of 
them  should  transfer  the  other,  against  which 
would  the  note  purchased  by  the  defendant 
be  a  set-off,  under  the  provisions  of  the  stat- 
ute. The  answer  is,  it  would  be  a  set-off 
against  the  note  last  transferred.  The  defend- 
ant, in  such  a  case,  should  not  be  permitted  to 
insist  upon  his  set-off  against  the  note  first 
transferred,  because,  when  it  passed  into  the 
hands  of  a  third  person,  the  equities  of  the 
maker  to  set  off  his  demands  against  the  payee 
would  be  met  and  overthrown,  by  the  fact  that 
the  assignor  still  held  demands  against  him  to 
an  amount  sufficient  to  exhaust  his  set-off; 
and  upon  the  question  of  who  has  the  better 
equity,  there  can  be  no  doubt  that  the  claims 
of  the  purchaser  of  the  note  for  a  valuable 
consideration  would  be  preferred  to  those  of 
the  maker.  These  considerations  would  not 
apply  to  the  case  of  the  second  assignee. 
New  trial  denied. 
Cited  in— 4  Barb.,  392 ;  6  McLean,  67. 


WHITNEY  v.  J.  I.  &  J.  R.  JOHNSON. 

Jurisdiction  of  Municipal  Court  of  Brooklyn — 
Attachment. 

The  Municipal  Court  of  Brooklyn  '.has  power  to 
issue  an  attachment  against  the  goods  and  chattels 
of  a  debtor  who  is  about  to  depart  from  the  county, 
or  is  concealed,  etc.;  but  has  no  authority  to  issue 
such  process  .against  the  goods  and  chattels  of  a 
debtor  about  to  remove  his  property  from  the  coun- 
ty with  intent  to  defraud  his  creditors;  or,  in  other 
words,  have  no  jurisdiction  to  proceed  by  attach- 
ment under  the  Act  to  Abolish  Imprisonment,  etc. 

Citation— Laws  of  1831,  p.  404,  sees.  35,  40,  47. 

TERROR  from  the  Municipal  Court  of  Brook - 
J-J  lyn.  Jeromus  I.  Johnson,  in  behalf  of 
himself  and  partner,  J.  R.  Johnson,  Feb.  4, 
1833,  made  application  to  the  Municipal  Court 
of  the  Village  of  Brooklyn,  for  an  attachment 
against  the  goods  and  chattels  of  F.  H.  Whit- 
ney. He  presented  his  affidavit,  that  Whitney 
was  indebted  to  his  firm  in  the  sum  of  $52, 
over  and  above  all  discounts,  for  goods  sold 
36O*]  and  delivered  *by  his  firm  to  Whitney; 
that  he  believed  that  Whitney  was  about  to 
remove  his  property  from  the  County  of 
Kings,  with  intent  to  defraud  his  creditors, 
and  that  he  had  assigned  and  disposed  of  his 
property,  and  was  about  to  assign  and  dispose 
of  his  property  with  a  like  intent, and  then  pro- 
ceeded to  state  the  facts  and  circumstances 
upon  which  his  belief  was  founded.  He  also 
presented  a  bond,  executed  by  himself  and  a 
surety,  in  the  penal  sum  of  $200,  conditioned 
to  pay  to  Whitney  all  damages  and  costs  he 
migM  sustain  by  reason  of  the  attachment  to 
be  issued,  if  no  judgment  should  be  recovered 
against  him  in  the  cause  thus  to  be  commenced ; 
and  if  judgment  should  be  recovered  by  the 
Johnsons \against  Whitney,  then  to  pay  to 
Whitney  all  moneys  which  should  be  received 
from  any  property  levied  upon  by  the  attach- 
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ment,  over  and  above  the  amount  of  the  judg- 
ment, interest  and  costs;  and  the  Municipal 
Court  thereupon  issued  an  attachment  against 
the  goods  and  chattels  of  Whitney,  directing 
the  constable  to  attach  and  keep  the  same,  to 
satisfy  such  judgment  as  might  be  rendered  in 
favor  of  the  plaintiffs,  in  a  plea  of  trespass  on 
the  case,  to  their  damage  of  $52.  On  the  re- 
turn of  the  process,  the  parties  appeared;  the 
plaintiffs  declared  in  assumpsit  for  goods  sold 
and  delivered,  and  the  defendant  put  in  a  plea 
in  abatement,  which  was  overruled  by  the 
court.  The  defendant  objected  to  the  legality 
of  the  proceedings  had  against  him,  and  with- 
drew; after  which  the  plaintiffs  proved  their 
demand,  and  the  court  rendered  judgment  in 
their  favor  for  $52.18,  besides  costs.  The  de- 
fendant sued  out  a  certiorari. 

Mr.  C.  T.  Cromwell,  for  plaintiff  in  error. 

Mr.  W.  Rockwell,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion raised  by  the  record  in  this  case  is,  wheth- 
er the  Municipal  Court  of  the  Village  of  Brook- 
lyn have  jurisdiction  to  proceed  by  attachment 
under  the  Statute  of  1831,  entitled  "An  Act  to 
Abolish  Imprisonment  for  Debt  and  to  Punish 
Fraudulent  debtors."  Laws  of  1831,  p.  404,  sec. 
34,  35. 

*The  Municipal  Court  was  created  [*361 
by  the  Act  of  Apr.  3,  1827,  entitled  "  An  Act 
to  Reduce  the  Law  Incorporating  the  Village 
of  Brooklyn  and  the  Several  Acts  Amendatory 
Thereof  into  one  Act,  and  to  Amend  the  Same." 
By  the  47th  section,  the  justices  of  the  said 
court  "  are  invested  with  all  and  singular  the 
powers  of  justices  of  the  peace  for  the  County 
of  Kings."  The  law  then  in  force,  giving  civil 
jurisdiction  to  justices  of  the  peace,  was  the 
Act  of  1824,  by  which  justices  in  every  county 
in  the  State,  except  N.  Y.,  were  authorized  to 
issue  attachments,  upon  proof  being  made  ac- 
cording to  that  statute,  that  the  person  apply- 
ing for  the  attachment  had  a  demand  not  ex- 
ceeding $50,  due  from  the  person  against 
whom  an  attachment  was  requested,  and  that 
such  person  had  departed,  or  was  about  to  de- 
part, from  the  county,  or  was  concealed  with- 
in the  same,  with  intent  to  defraud  his  credit- 
ors, or  to  avoid  being  personally  served  with 
process  ;  and  also,  upon  receiving  such  bond 
as  is  prescribed  by  that  statute.  This  power 
was  vested  in  the  justices  for  the  County  of 
Kings,  "and  became  vested  by  the  Act  of  1827 
in  the  justices  of  the  Municipal  Court  of 
Brooklyn  ;  and  as  by  the  last  mentioned  Act 
the  jurisdiction  of  the  court  was  raised  to 
$100,  that  court  no  doubt  had  power  to  issue 
attachments  to  any  amount  not  exceeding  that 
sum.  The  Revised  Statute  introduced  some 
further  regulations  as  to  the  issuing  of  attach- 
ments, but  did  not  authorize  that  process  ex- 
cept in  the  cases  already  specified.  Applica- 
tion was  required  to  be  made  in  writing,  and 
accompanied  by  the  affidavit  of  the  creditor  or 
his  agent,  and  the  affidavits  of  two  disinterest- 
ed witnesses;  and  it  was  also  required  that  the 
surety  in  the  bond  should  be  approved  in  writ- 
ing by  the  justice. 

The  Act  of  1831  authorized  the  issuing  of 
an  attachment  in  a  new  case,  to  wit  :  where  it 
shall  satisfactorily  appear  to  the  justice  that 
the  defendant  is  about  to  remove  from  the 
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county  any  of  his  property  with  intent  to  de- 
fraud his  creditors,  or  has  assigned,  disposed 
of,  secreted,  or  is  about  to  assign,  dispose  of, 
or  secrete  any  of  his  property  with  intent  to  de- 
fraud his  creditors.  The  power  to  issue  an  at- 
tachment in  such  a  case  was  not  possessed  by 
the  justices  of  Kings  Co.  in  1827  and,  of  course, 
was  not  vested  in  the  Municipal  Court  by  the 
362*]  Act  ^creating  that  court.  The  Act  of 
1831  gives  jurisdiction  in  such  a  case  to  jus- 
tices of  the  peace  alone,  and  not  to  any  other 
court,  and  confines  it  to  actions  "  for  the  re- 
covery of  any  debt  or  damages  arising  upon 
any  contract,  express  or  implied,  or  upon  any 
j  udgment  for  fifty  dollars  or  less ."  Here  are  two 
limitations  to  the  power  to  issue  attachments, 
where  the  debtor  had  fraudulently  removed  or 
disposed  of  his  property,  or  is  about  to  do  so; 
first,  to  justices  of  the  peace  by  name;  and  sec- 
ond, to  demands  for  $50  or  less.  I  know  of 
no  rule  of  construction  which  will  authorize 
us  to  extend  this  power  to  the  Municipal  Court 
of  Brooklyn,  in  any  case;  much  less  to  a  case 
exceeding  $50. 

It  will  not  do  to  say  that  this  court  shall 
have  the  power  because  it  is  conferred  upon 
the  justices  of  Kings  Co. ;  such  powers  as  they 
had  in  1827  were  conferred,  but  not  such  as 
should  be  granted  subsequently;  and  as  no 
such  power  has  been  expressly  granted  to  the 
Municipal  Court,  we  must  hold  that  that  court 
does  not  possess  it  in  such  a  case. 

Judgment  reversed,  with  single  costs. 

Distinguished— 15  Wend.,  244. 
Cited  in— 7  Barb.,  421. 


WILLIAMS  &  MOBLEY  v.  LITTLEFIELD. 

Purchase  of  Goods  by  Factor  on  Extended  Credit 
— Refusal  to  Deliver  to  Principal  without  Pay- 
ment or  Security — Destruction  of  Goods  by 
Fire  Before  Delivery — Loss  Falls  on  Factor — 
Lien. 

Where  orders  are  given  to  a  factor,  to  purchase  at 
an  extended  credit  and  to  forward  goods  of  a  par- 
ticular description,  and  from  the  character  of  the 
market  for  which  they  are  intended,  it  is  important 
that  they  should  be  delivered  forthwith  ;  and  the 
purchase  is  made  and  the  goods  forwarded  to  a  cor- 
respondent of  the  factor,  with  instructions  not  to 
deliver  them  to  the  principal  until  paid  for  in  cash, 
or  approved  paper  given  payable  in  90  days,  when 
the  factor  baa  purchased  at  a  credit  of  6  months  ; 
and  the  goods  after  arrival  and  before  delivery  are 
consumed  by  fire  while  in  the  possession  of  the  cor- 
respondent of  the  factor,  the  loss  falls  upon  the 
factor,  and  not  upon  the  principal. 

Whether  a  purchasing  factor  or  agent  has  or  has 
not  a  lien  upon  goods  purchased  by  him  for  his 
principal,  until  re-imbursed  his  advances,  or  se- 
cured his  responsibilities ;  and  whether,  where  the 
agent  in  such  case  asserts  his  right  of  lien  and  the 
goods  are  consumed  by  fire  before  coming  to  the 
actual  possession  of  the  principal,  the  loss  falls 
upon  the  principal  or  upon  the  agent,  qucere. 

Citations— 2  Kent,  Com.,  634 ;  12  Mass.,  180. 

ERROR  from  the  Superior  Court  of  the 
City  of  K  Y.  Littlefield  sued  Williams  & 
363*]  Mobley,  to  recover  the  value  of  *20 
pieces  of  cotton  bagging,  alleged  by  him  to  have 
been  purchased  and  forwarded  to  the  defend- 
ants, and  for  his  commissions,  etc.  In  1827, 
when  the  transaction  took  place,  Littlefied  was 
a  commission  merchant  in  the  City  of  N.  Y., 
and  in  that  character  had  for  several  years 
transacted  business  for  Williams  &  Mobley, 
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merchants,  residing  at  Suggsville,  in  Alabama, 
a  distance  of  about  150  miles  from  Mobile. 
Aug.  21,  1827,  Williams,  then  at  Boston,  wrote 
Littlefield  desiring  him  to  purchase  and  for- 
ward by  the  first  opportunity  20  pieces  best 
hemp  bagging,  and  to  make  the  terms  as  fa- 
vorable as  possible.  Aug.  31,  Littlefield  wrote 
Williams,  acknowledging  the  receipt  of  his 
letter,  and  saying  that  no  vessel  would  proba- 
bly leave  for  Mobile  before  Sep.  15,  and  that 
his  order  would  be  attended  to,  unless  he  was 
heard  from  to  the  contrary  in  season.  Sep.  10, 
Williams  again  wrote  from  Boston  to  Little- 
field,  saying  that  he  knew  of  no  bagging  at 
that  place,  and  would  expect  him  to  ship  the 
quantity  specified  in  his  last  letter,  on  the  best 
terms  practicable.  On  the  same  day  tha^t  this 
last  letter  was  written  at  Boston,  Littlefield 
made  a  purchase  at  N.  Y.  of  20  pieces  of  cot- 
ton bagging,  amounting  to  $284.05,  for  which 
he  gave  his  own  note,  payable  in  6  months, 
and  shipped  the  bagging  to  the  house  of  Rob- 
ertson &  Barnwall,  at  Mobile,  to  which  place 
goods  for  Suggsville  are  usually  sent,  with  in- 
structions to  forward  it  to  Williams  &  Mob- 
ley,  on  receiving  cash  or  approved  notes  for 
the  amount,  payable  in  90  days,  and  not  other- 
wise. Sep.  11,  Littlefield  addressed  a  letter  to 
Williams  &  Mobley,  at  Suggsville,  apprising 
them  of  the  purchase  of  the  bagging,  its  ship- 
ment, and  the  instructions  given  to  the  con- 
signees. The  bagging  was  received  by  Robert- 
son &  Barnwall,  Oct.  18,  and  three  days  there- 
after their  store  was  consumed  by  fire,  with 
nearly  all  its  contents,  including  the  bagging. 
About  10  days  after  the  fire,  an  agent  of  Will- 
iams &  Mobley  called  on  Robertson  &  Barn- 
wall,  and  asked  for  the  delivery  of  tht  bag- 
ging, and  was  informed  by  them  of  its  destruc- 
tion; although  it  appeared  that  both  Mobley, 
at  Suggsville,  and  Williams,  at  Boston,  on  be- 
ing apprised  of  the  terms  upon  which  the  bag- 
ging had  been  shipped,  expressed  their  deter- 
mination not  to  accept  it.  *In  Sep.,  [*364 
1828,  this  suit  was  commenced,  and  on  the 
trial  of  the  cause  the  above  facts  were  shown . 
The  plaintiff  also  proved  that,  several  accept- 
ances of  Williams  &  Mobley  had  in  the  course 
of  the  year  been  protested,  viz. :  one  for  about 
$1,000  in  Mar.,  another  for  about  $400  in  May, 
and  another  for  about  $1,000  Aug.  24,  1827. 
In  relation  to  this  last  acceptance,  however,  it 
appeared  that  Littlefield  was  apprised  by  Will- 
iams' letter  of  Aug.  21,  1827,  that  it  would  be 
protested,  in  which  he  adverted  to  its  falling 
due  Aug.  24,  and  stated  that  he  was  without 
funds,  but  expected  some  in  a  few  days.  From 
the  correspondence  between  the  parties,  ex- 
hibited on  the  trial,  it  also  appeared  that  pre- 
vious to  the  purchase  of  the  bagging,  Will- 
iams &  Mobley  were  in  arrear  and  indebted  to 
Littlefield,  and  had  not  been  punctual  in  their 
payments.  On  the  part  of  the  defendants, 
however,  it  was  shown,  that  in  the  autumn  of 
1827  their  credit  was  as  good  as  that  of  coun- 
try merchants  in  general,  that  they  had  not 
stopped  payment  or  failed,  and  have  not  since 
failed;  that  it  is  common  for  merchants  in 
good  standing  in  the  interior  of  Alabama  not 
to  pay  their  acceptances  when  due — which  was 
sometimes  occasioned  by  the  low  water  in  the 
rivers  preventing  produce  from  reaching  mar- 
ket. That  it  is  often  the  case  in  Ala.,  that  per- 
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sons  of  undoubted  responsibility  and  credit  do 
not  pay  their  acceptances  when  due,  and  yet 
such  omission  is  not  considered  as  destroying 
their  credit.  They  also  proved  that  the  house 
of  Robertson  &  Barnwall,  were  not  their  agents 
at  Mobile,  but  that  their  business  at  that  place 
was  conducted  by  the  house  of  Robinson  & 
Davenport  and  sometimes  by  Dobson  &  Will- 
iams ;  that  Littlefleld  knew  that  those  houses 
transacted  the  business  of  the  defendants  at 
Mobile,  and  in  May,  1827,  shipped  goods  to 
the  defendants,  consigning  them  to  Robinson 
&  Davenport.  A  former  partner  of  the  plaint- 
iff testified  that  while  in  partnership  with  the 
plaintiff,  his  firm  had  shipped  goods  to  the  de- 
fendants, consigned  to  Robinson  &  Davenport; 
that  lie  had  never  known  goods  shipped  by  the 
plainfiff  for  the  defendants  with  instructions 
not  to  deliver  until  security  was  given,  though 
he  said  he  know  not  of  any  purchases  by  the 
plaintiff  for  the  defendants  without  funds;  but 
364*]  he  knew  of  his  *accepting  their  drafts 
without  funds.  It  was  also  proved,  on  the  part 
of  the  defendants,  that  cotton  bagging  was 
usually  sold  in  N.  Y,  for  city  acceptances  on 
a  credit  of  from  4  to  6  months;  that  it  is  usual- 
ly shipped  to  the  south  from  Sep.  1  to  Oct.  1, 
and  is  among  the  first  fall  shipments,  it  being 
wanted  at  that  period,  as  the  crop  of  cotton  is 
harvested  about  that  time.  That  the  cotton  bag- 
ging in  this  case  was  needed  to  be  immediate- 
ly shipped  from  Mobile  to  Suggsville,  to  be  in 
time  for  the  harvesting  of  the  crop  of  cotton. 
A  witness,  who  stated  that  he  had  been  en- 
gaged in  the  business  of  purchasing  goods  for 
country  merchants  in  Alabama  and  forward- 
ing them  through  Mobile,  testified,  that  it  is 
not  usual,  when  goods  are  purchased  fora  cor- 
respondent with  whom  he  is  acquainted,  for 
the  agent  purchasing  to  impose  payment  or 
security  at  Mobile,  as  a  condition  previous  to 
the  forwarding  of  the  goods.  The  judge 
charged  the  jury  that  if  they  believed  that  the 
plaintiff  did  not  purchase  the  goods  as  agent  of 
the  defendants,  or  that  the  same  were  not  in 
fact  shipped  by  him  for  them  as  their  agent, 
then  the  defendants  were  not  liable;  that  this 
was  a  question  of  fact  for  them  to  decide;  that 
if  this  question  should  be  found  for  the  plaint- 
iff, then  neither  the  shipment  of  the  goods  by 
the  plaintiff  to  his  own  agents,  nor  his  instruc- 
tions to  them  not  to  part  with  the  possession 
until  the  payment  of  the  price  should  be  se- 
cured, was,  under  the  circumstances  of  the 
case,  an  available  ground  of  defense,  as  a  suf- 
ficient objection  to  the  plaintiff's  right  to  recov- 
er. The  jury  found  a  verdict  for  the  plaintiff 
for  $353.60  on  which  judgment  was  entered. 
The  defendants  sued  out  a  writ  of  error. 

Mr.  D.  Lord,  Jr.,  for  the  plaintiffs  in  er- 
ror. The  restriction  imposed  upon  the  deliv- 
ery of  the  goods  was  unauthorized,  and  the 
goods,  therefore,  were  at  the  risk  of  the  plaint- 
iff at  the  time  of  their  loss.  The  restriction 
was  contrary  to  the  course  of  previous  dealings 
between  the  parties,  was  not  authorized  either 
by  express  consent  or  by  intervening  insolv- 
ency, and  being  imposed  without  previous 
notice,  might  have  taken  the  defendants  by 
surprise,  and  subjected  them  to  serious  incon- 
venience. Their  want  of  punctuality  was 
36t5*]  known  to  the  *plaintiff  before  he  ac- 
cepted the  commission.  The  restriction  was 
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contrary,  also,  to  the  nature  of  his  commission; 
he  bought,  as  the  agent  of  the  defendants  it  is 
said,  at  a  credit  of  6  months,  and  requires  from 
his  principals  immediate  payment  or  notes  at 
90  days.  The  goods  were  wanted  for  imme- 
diate use,  and  he  imposes  terms  which,  neces- 
sarily, must  delay  them  at  Mobile.  Besides, 
as  an  agent  to  purchase  and  forward,  he  had 
no  lien ;  such  right  is  inconsistent  with  the 
character  in  which  he  acted.  His  conduct 
placed  him  in  the  attitude  of  a  vendor,  impos- 
ing terms  and  requiring  a  compliance  previous 
to  the  delivery  of  goods,  and  of  course  until 
compliance  he  remained  the  owner  —  or  he 
must  be  viewed  as  an  agent  violating  his  duty; 
for  if  the  property  in  the  goods  was  in  the  de- 
fendants, the  restriction  upon  the  delivery  was 
equivalent  to  a  conversion :  by  it  the  goods 
were  placed  beyond  the  control  of  the  defend- 
ants and,  therefore,  were  not  at  their  risk. 

Mr.  S.  P.  Staples,  for  the  defendant  in 
error.  The  plaintiff  purchased  and  forwarded 
the  goods  to  Mobile  as  the  factor  or  agent  of 
the  defendants.  He  purchased  on  his  own 
credit,  became  individually  responsible  for  the 
price  and,  therefore,  upon  the  principle  which 
gives  a  factor  who  becomes  surety  for  his 
principal,  or  sells  under  a  del  credere  commis- 
sion, a  lien  on  the  price  of  the  goods  which  he 
has  sold,  the  plaintiff  here  was  entitled  to  as- 
sert a  right  of  lien  upon  the  goods  bought  by 
him  for  the  defendants.  The  property  in  the 
goods,  after  the  purchase,  was  in  the  defend- 
ants, subject  to  the  lien  of  the  plaintiff.  A 
factor,  like  a  vendor,  may  impose  his-  own 
terms  where  his  orders  are  discretionary,  and 
there  is  no  abuse  of  discretion  on  his  part ;  the 
only  difference  is  that  the  principal  is  bound 
to  take  the  goods  upon  the  terms  imposed, 
while  the  vendee  has  his  election  to  accept  or 
refuse.  Here  was  no  abuse  of  discretion  :  the 
terms  were  not  unreasonable.  The  orders  were 
to  purchase  and  forward  the  goods  by  the  first 
opportunity,  desiring  the  terms  to  be  made  as 
favorable  as  possible ;  or,  in  other  words,  to 
ship  the  goods  on  the  best  terms  practicable. 
The  goods  were  purchased  and  forwarded,  and 
the  terms  were  as  favorable  as,  under  the  cir- 
cumstances of  *the  case,  the  defend-  [*367 
ants  had  a  right  to  expect.  The  court  below 
were  fully  warranted  in  the  instructions  given 
to  the  jury. 

By  (he  Court,  Sutherland,  J.  The  defend- 
ants contended  in  the  court  below,  as  they  do 
here,  that  the  plaintiff,  as  their  factor,  pur- 
chasing for  them  under  their  instructions,  had 
no  right  to  impose  the  conditions  upon  the  de- 
livery of  the  goods  which  were  imposed,  and 
that  he  must,  therefore,  be  considered  either 
as  an  agent  departing  from  his  authority,  or  as 
a  vendor  offering  term's  of  sale ;  and  that  in 
either  point  of  view,  the  goods  were  his  and 
at  his  risk,  and  not  at  the  risk  of  the  defend- 
ants at  the  time  of  their  destruction,  they  not 
having  been  received,  nor  the  plaintiff's  terms 
accepted,  nor  his  conduct  ratified  by  the  de- 
fendants. 

CH.  J.  Jones,  before  whom  this  cause  was 
tried,  charged  the  jury  that  if  they  believed 
that  the  plaintiff  did  not  purchase  the  goods 
as  agent  of  the  defendants,  or  that  the  same 
were  not  in  fact  shipped  by  him  for  them  as 
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their  agent,  then  the  defendants  were  not  lia- 
ble ;  that  this  was  a  question  of  fact  for  them 
to  decide ;  that  if  they  found  that  the  plaintiff 
acted  in  the  purchase  and  shipment  of  the 
goods  as  agent  for  the  defendant,  then  neither 
the  shipment  of  the  goods  to  his  own  agents, 
nor  his  instructions  to  them  not  to  part  with 
the  possession  until  security  was  given,  was, 
under  the  circumstances  of  the  case,  an  avail- 
able ground  of  defense  to  the  defendants.  In 
other  words,  that  as  agent  or  factor  of  the  de- 
fendants, purchasing  and  forwarding  these 
goods  under  the  instructions  received  from 
them,  the  plaintiff  had  a  right  to  send  them  to 
his  agent  at  Mobile,  with  directions  not  to  de- 
liver them  to  the  plaintiffs  until  paid  for  or 
satisfactorily  secured,  and  that  they  remained, 
notwithstanding,  at  the  risk  of  the  defendants; 
or,  in  still  other  and  simpler  terms,  that,  as 
purchasing  factor,  he  had  a  lien  on  the  goods 
until  paid  for. 

The  charge  implies  that  in  point  of  law  there 
was  no  violation  or  departure  from  his  instruc- 
tions, in  the  course  pursued  by  the  plaintiff,  if 
in  point  of  fact  he  purchased  and  forwarded 
the  goods  as  agent  for  the  defendants,  and  not 
on  his  own  account.  The  verdict  simply  es- 
368*]  tablishes  that  the  plaintiff  ^intended  to 
be  considered  as  factor  or  agent  in  the  trans- 
action, and  not  as  vendor.  Was  his  conduct 
warranted  by  his  instructions  and  the  nature 
of  his  agency  ? 

It  is  very  evident  that  the  defendants,  when 
they  directed  this  bagging  to  be  purchased, 
contemplated  a  purchase  upon  time,  and  that 
they  deemed  it  important  to  obtain  as  long  a 
credit  as  possible.  The  plaintiff  was  particu- 
larly requested  to  make  the  terms  as  favorable 
as  possible  to  the  defendants.  This  obviously 
related  to  the  credit  rather  than  the  price.  It 
was  shown  upon  the  trial  that  this  article  was 
usually  purchased  in  the  N.  Y.  market  upon  4 
and  6  months  credit,  and  that  this  purchase 
was  actually  made  at  6  months.  It  appears, 
also,  from  the  defendants'  letter  of  instruc- 
tions, that  the  defendants  wished  the  bagging 
purchased  and  forwarded  immediately ;  and 
the  reason  for  their  solicitude  upon  this  point 
is  given  in  the  testimony  of  one  of  the  wit- 
nesses, who  stated  that  cotton  bagging  is  among 
the  first  fall  shipments  from  N.  Y.  to  the  South; 
that  it  is  usually  shipped  from  Sep.  1  to  Oct. 
1 ;  that  it  was  necessary  that  this  bagging 
should  have  been  immediately  shipped  from 
Mobile  to  Suggsville  (having  arrived  at  Mobile 
Oct.  18)  to  be  in  time  for  the  cotton  harvest. 
It  is  very  obvious,  therefore,  that  nothing 
could  have  been  further  from  the  expectations 
of  the  defendants  than  a  demand  for  immedi- 
ate payment  or  security,  as  a  condition  preced- 
ent to  the  delivery  of  the  article.  They  were 
totally  unprepared  for  such  a  demand.  There 
was  nothing  in  their  previous  transactions 
with  the  plaintiff  which  could  lead  them  to 
expect  it ;  and  the  nature  and  circumstances 
of  this  particular  transaction,  as  they  must 
have  been  understood  by  both  parties,  seem 
totally  irreconcilable  with  the  idea  of  a  lien 
on  the  part  of  the  plaintiff  upon  the  goods,  to 
the  extent  of  the  purchase  money  for  which  he 
had  made  himself  responsible. 

I  do  not  understand  the  counsel  for  the 
plaintiff  to  contend  for  the  broad  proposition, 
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that  a  purchasing  factor  or  agent, acting  under 
the  orders  or  instructions  given  by  the  defend- 
ants in  this  case  would,  of  course,  have  a  lien 
upon  the  goods  to  the  extent  of  the  purchase 
money;  they  justify  the  conduct  of  the  plaintiff, 
as  the  court  below  seem  to  have  done  upon  the 
*special  circumstances  of  this  case;  [*369 
they  rely  upon  the  defendant's  wants  of  punct- 
uality in  their  pecuniary  transactions  with  the 
plaintiff  and  others,  and  suffering  their  bills 
to  be  protested,  etc.  The  defendants'  want  of 
punctuality  was  perfectly  well  known  to  the- 
plaintiff  before  he  received  and  undertook  to 
execute  this  order.  It  is  not  pretended  that  any 
discovery  was  subsequently  made,  tending  to 
impair  the  plaintiff's  confidence  in  the  defend- 
ants' responsibility.  There  was  no  intervening 
insolvency.  The  defendants  were  then  and,  for 
aught  that  appears,  are  still  in  good  credit  at 
home,  transacting  their  business  and  meeting 
their  engagements  with  as  much  punctuality 
as  country  merchants  usually  do.  If  the  plaint- 
iff felt  it  to  be  unsafe,  or  for  any  other  reason 
was  unwilling  to  make  further  advances,  he 
should  have  declined  the  commission,  instead 
of  undertaking  to  execute  it  upon  terms  and 
conditions  which  had  never  been  imposed  or 
suggested  in  their  previous  transactions,  and 
which  he  must  have  well  known  would  be  a 
surprise  to  the  defendants,  and  would  probably 
seriously  disappoint  and  embarrass  them. 

But  again  ;  the  plaintiff  purchased  at  6 
months's  credit  without  interest,and  yet  claim- 
ing to  act  as  the  factor  or  agent  of  the  defend- 
ants, exacted  from  them  immediate  payment 
or  security  at  90  days,  charging  them  at  the 
same  time  the  usual  commission.  If  he  pur- 
chased as  agent,  the  credit  which  he  obtained 
was  for  the  benefit  of  his  principals,  and  unless 
there  was  a  subsequent  insolvency,  or  some 
other  material  change  of  circumstances,  he  had 
no  right  to  deprive  them  of  that  advantage. 

The  authorities  referred  to  have  very  little 
application  to  this  case;  they  relate  principally 
to  the  doctrine  of  stoppage  in  transitu,  or  to 
the  right  of  lien  of  a  factor  to  whom  goods  are 
consigned  for  sale, and  not  of  a  factor  or  agent 
who  is  simply  commissioned  to  purchase  and 
forward — and  to  the  distinction  between  gener- 
al and  particular  liens.  The  doctrine  upon  all 
these  points  is  perspicuously  and  succinctly 
stated,  and  most  of  the  authorities  referred  to 
by  Chancellor  Kent,  in  2  Kent,  Com.,  2d  ed.  634, 
et  seq.  He  observes  that  the  lien  of  an  agent  is 
created  either  by  common  law,  or  by  the  usage 
*of  trade,  or  by  the  express  agreement.  [*37O 
or  particular  usage  of  the  parties.  It  is  shown 
in  this  case  that  the  general  usage  is  against 
the  lien  claimed  by  the  plaintiff.  No  instance 
is  shown  in  which  it  was  ever  before  set  up, and 
it  is  not  pretended  that  there  was  any  express 
agreement  or  particular  usage  between  these 
parties  to  justify  it.  A  witness  called  by  the 
plaintiff,  on  his  cross-examination,  states  what 
is,  undoubtedly,  the  actual  mercantile  practice. 
He  says  it  was  the  practice  of  his  house,  where 
they  entertained  doubts  of  the  responsibility  of 
their  country  correspondent,  to  exact  security 
before  delivery;  but  in  such  cases,  their  agents 
at  Mobile  were  instructed  to  sell  the  goods  on 
their  account,  if  the  person  for  whom  they  were 
designed  did  not  choose  to  comply  with  the 
conditions;  that  is,  they  considered  themselves 
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as  vendors  offering  terms  of  sale,  and  not  as 
factors  or  agents  in  such  cases. 

It  is  unnecessary  to  decide  in  this  case  wheth- 
er, upon  general  principles  at  common  law,  a 
purchasing  factor  or  agent  has  or  has  not  a  lien 
upon  the  goods  purchased  by  him  until  paid 
for  his  advances,  or  secured  for  the  responsi- 
bilities incurred  by  him.  The  only  case  referred 
to,  bearing  directly  upon  this  point,  is  that  of 
Stevens  v.  Robins,  12  Mass.,  180,  in  which  the 
court  say,  that  by  the  general  principles  of  law, 
the  factor  in  that  case  had  a  right  to  keep  pos- 
session of  all  the  goods  purchased  until  he 
should  be  re-imbursed  his  advances  aud  secured 
against  his  liabilities.  Indeed,  they  observe, 
such  was  the  express  contract  between  the  par- 
ties. Conceding,  however,  the  general  prin- 
ciple, it  would  not,  I  think,  control  this  case. 
The  terms  of  the  defendants'  order,  taken  in 
connection  with  theevidence.clearly  shows  that 
the  defendants  expected  the  goods  to  be  pur- 
chased upon  an  extended  credit,  and  that  their 
immediate  delivery  was  considered  all-impor- 
tant; that  the  sale  for  the  season  would  other- 
wise be  lost.  There  could  have  been  no  mis- 
understanding between  the  parties  upon  these 
two  points.  Such,  then,  was  the  legal  effect 
of  the  defendant's  order;  and  the  plaintiff,  in 
undertaking  to  exact  immediate  payment,  and 
refusing  to  deliver  the  goods  until  paid  for,  if 
he  intended  to  be  considered  as  factor  or  agent 
in  the  transaction.violated  his  instructions  and 
371*]  made  the  goods  his  *own;  he  became, 
in  fact,  a  vendor  offering  terms  of  sale.  There 
is  no  evidence  to  show  the  defendants'  accep- 
tance of  those  terms,  and  the  goods,  therefore, 
at  the  time  of  their  destruction,  were  at  the  risk 
of  the  plaintiff,  and  he  cannot  recover  their 
value  from  the  defendants. 

The  judgment  of  tJie  court  below  must,  there- 
fore, be  reversed. 

Distinguished-26  Wend.,  372 ;  74  N.  Y.,  583. 
Cited  in— 21  Wend.,  18. 


HOOKER 

v. 

UTICA  &    MINDEN  TURNPIKE    ROAD 
COMPANY. 

Abandonment  of  a  Portion  of  Road  by  Turn- 
pike Road  Company — Action  will  not  Lie  to 
Recover  Penalties  for  Injury  to  Such  Portion 
of  the  Road. 

A  turnpike  rpad  company,  who  have  neglected  to 
finish  the  construction  of  their  road  within  the  time 
limited  by  their  charter,  who  have  abandoned  a  por- 
tion of  it,and  permitted  the  owners  of  lands  through 
which  it  passes  to  inclose  the  same,  have  no  right 
to  sue  for  penalties  for  injuries  to  that  portion  of 
the  road  not  actually  occupied  by  them.although  the 
company  went  into  operation,  constructed  a  por- 
tion of  the  road,  were  permitted  to  erect  a  gate.and 
had  the  damages  of  the  owners  of  the  lands  through 
which  the  road  was  laid  duly  appraised. 

To  defeat  an  action  for  such  penalties,  it  is  not 
necessary  to  show  an  absolute  forfeiture  of  the 
charter:  it  is  enough  if  the  company  have  so  con- 
ducted as  to  induce  the  belief  that  they  have  aban- 
doned the  road. 

It  seems  that  the  title,  to  the  land  over  which  the 
road  passes  vested  in  the  company,  is  vested  solely 
for  the  purposes  of  a  road,  and  that  when  the  road 
is  abandoned,  the  land  reverts  to  the  original  own- 
ers. 

Citations— 1  R.  L.,  234,  sec.  8. 
162 


ERROR  from  the  Herkimer  C.  P.  The  Turn- 
pike Road  Co.  sued  Hooker  in  a  justice's 
court,  to  recover  a  penalty  of  $25,  given  by  the 

feneral  Act  Relative  to  Turnpike  Companies, 
R.  L.,  234,  sec.  8,  the  Co.  charging  him  with 
digging  and  tearing  up  a  sluice-way  made  on 
the  road.  The  plaintiffs  recovered  before  the 
justice.and  the  defendant  appealed  to  the  Her- 
kimer C.  P.  On  the  trial  in  that  court  the 
plaintiffs  proved  their  Act  of  Incorporation, 
passed  in  1809,  authorizing  the  construction 
of  a  turnpike  road  from  the  Town  of  Minden, 
in  the  County  of  Montgomery,  to  Utica,  and 
anotherAct  extending  the  time  for  the  comple- 
tion of  the  road  until  1826.  They  exhibited 
a  map  of  the  survey  of  their  road,  filed  in  pur- 
suance of  the  Act  of  Incorporation,  a  record 
of  the  appraisal  of  the  damages  of  individuals 
through  whose  lands  the  road  was  laid,  and  a. 
certificate  of  the  Governor  of  *the  State,  [*3  7  2 
that  inspectors  appointed  by  him  had  reported 
that  10  miles  of  the  road  on  the  west  end  there- 
of were  finished,  and  that  he,  therefore,  author- 
ized a  gate  to  be  erected  thereon.  The  plaint- 
iffs proved  that  in  1826  a  gate  was  erected  on 
the  10  miles  which  were  completed,  but  that 
the  road  becoming  bad, and  the  Co.  not  able  to 
put  it  in  complete  repair,  they  threw  up  the 
gate;  that  they  had,  however,  made  more  or 
less  repairs  on  the  road  every  year,  and  in  1829' 
expended  considerable  labor  upon  it.  The  act 
charged  upon  the  defendant  was  proved  to  have 
been  done  in  1829,  subsequent  to  the  removal 
of  the  gate.  The  defendant  offered  to  prove 
the  Co.  had  not  completed  their  road  within  the 
time  limited  by  the  original  Act  of  Incorpora- 
tion, nor  within  the  period  limited  by  the  Act 
extending  the  time  for  its  construction ;  and  that 
the  part  of  the  road  where  the  sluice-way  was 
constructed  had  been  abandoned  by  the  Co. 
ever  since  1826,  and  had  been  fenced  in  by  the 
owners  of  the  land;  which  testimony  the  court 
refused  to  receive.and  the  defendant  excepted. 
The  jury  found  for  the  plaintiffs  and  judgment, 
was  entered  upon  the  verdict.  The  defendant, 
sued  out  a  writ  of  error. 

Mr.  J.  B.  Hunt,  for  the  plaintiff  in  error. 

Mr.  D.  Andrus,  for  the  defendant  in  error. 

By  the  Court,  Nelson,  J.  It  seems  to  me 
that  if  the  facts  offered  to  be  proved  by  the 
defendant  had  been  established  on  the  trial, 
the  plaintiffs  would  not  have  been  entitled  to 
recover  the  penalty  sued  for,  within  the  spirit 
and  meaning  of  the  Act.  Whatever  dormant 
rights  might  still  have  belonged  to  the  Co.,  af- 
ter having  so  long  abandoned  the  road,  and 
neglected  to  keep  it  in  repair  and  suitable  con- 
dition for  the  public  use,  and  after  having  given 
it  up  to  the  possession  and  occupation  of  the 
owners  of  the  land  through  which  it  run,  it 
would  be  allowing  the  Co.  to  take  advantage 
of  their  own  negligence  and  wrong,  to  permit 
them  to  profit  by  enforcing  the  penalties  given 
by  the  statute.  The  owners  of  the  lands  through 
which  the  road  run  had  good  cause  for  believ- 
ing that  *the  corporate  rights  of  the  [*373 
Co.  had  been  voluntarily  surrendered,  and  that 
the  lands  had  reverted  to  the  orignal  owners. 

Although  the  Act  of  Incorporation  vests  in 
the  Co. ,  the  title  to  the  lands  over  which  the 
road  passes,  on  compliance  by  them  with  the 
provisions  of  the  Act,  such  title  must,  iiever- 
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theless,  be  considered  as  vested  only  for  the 
purposes  of  a  road,  and  when  the  road  is  aban- 
doned, the  land  reverts  to  the  original  owners. 
We  do  not  think  this  point  necessarily  turns 
upon  the  question  whether  the  Co.  have  for- 
feited their  charter,  if  they  have  so  conducted 
as  to  fairly  warrant  the  belief  in  the  individ- 
uals through  whose  lands  the  road  run  that 
they  had  abandoned  their  charter,  they  ought 
not  to  be  permitted  to  enforce  the  penalties 

fiven  by  the  statute  under  which  this  suit  was 
rought.  The  evidence  offered  by  the  defend- 
ant ought  to  have  been  received. 

The  judgment  must,  therefore,  be  reversed,  and 
a  venire  de  novo  must  issue. 

Land  bounded  by  road  or  stream— Title  of  owner 
extends  to  center.  Cited  in— 24  N.  Y.,  660 ;  34  Barb., 
500, 533 ;  22  How.  Pr.,  115,  216. 

Discontinuance  of  road— Land  reverts  to  owner. 

Distinguished— 8  Barb.,  492;  15  Barb.,  375;  8  Leg. 
Obs.,  248. 

Cited  in— 19  Wend.,  675 ;  8  Paige,  207 ;  11  Barb.,  29  ; 
16  Barb.,  Ill ;  61  Barb.,  42. 

Appropriation  of  private  property  for  public  use. 

Distinguished— 50  N.  Y.,  306. 

Cited  in— 27  N.  Y.,  196  ;  12  Barb.,  463;  36  Barb.,  162. 


HASWELL  t>.  GOODCHILD. 

Mechands'  Lien — Remedy  of  Employe  of  Con- 
tractor to  Charge  Oicner  of  Building — Evi- 
dence— Burden  of  Proof. 

In  an  action  by  a  mechanic  or  laborer,  under  the 
lien  law  in  the  City  of  N.  Y.,  to  charge  the  owner  of 
a  building  for  moneys  due  by  the  contractor  to  the 
mechanic  for  work  done,  it  is  incumbent  upon  the 
plaintiff  to  show,  that  under  the  contract  between 
the  owner  and  contractor,  there  are  moneys  due 
from  the  former  to  the  latter ;  the  onus  probandi 
lying  upon  the  plaintiff,  and  not  upon  the  defend- 
ant. 

The  contract  between  the  owner  and  contractor 
must  be  in  writing,  and  the  work  for  which  the 
owner  is  sought  to  be  charged  must  be  done  in  pur- 
suance of  such  contract ;  still  it  is  not  necessary  to 
the  enforcement  of  the  remedy  given  by  the  statute 
that  the  work  should  be  in  literal  compliance  with 
the  contract,  nor  will  a  departure  from  the  pre- 
scribed mode  in  which  it  was  to  be  done  deprive  the 
mechanic  or  laborer  of  his  remedy,  so  long  as  the 
work  is  done  upon  the  house  mentioned  in  the  con- 
tract ;  thus,  where  the  contract  was  to  build  a  two- 
story  house,  and  the  house,  in  fact,  built  was  a 
three-story  house,  it  was  held,  notwithstanding  the 
variance, that  the  mechanic  or  laborer  who  bestowed 
work  upon  the  building  was  entitled  to  the  remedy 
given  by  the  statute. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Goodchild  sued  Haswell  in  a 
justice's  court  in  the  City  of  N.  Y.,  to  recover 
the  amount  of  an  account  presented  by  him  to 
374*]  *Haswell,  for  work  done  by  him  to- 
wards the  building  of  a  house  for  Haswell, 
under  a  written  contract  entered  into  by  Has- 
well with  one  Robert  Beach,  who  had  con- 
tracted to  build  the  house.  The  action  was 
brought  under  the  Act  entitled  "An  Act  for 
the  Better  Security  of  Mechanics  and  Others 
Erecting  Buildings  in  the  City  and  County  of 
New  York,"  Laws  of  1830,  p.  412.  The  plaint- 
iff declared  "for  work  or  labor  done  and  per- 
formed by  Robert  Beach,  the  contractor,  and 
upon  a  building  of  the  defendant,  the  owner, 
under  a  statute  called  the  lien  law,"  etc.,  re- 
ferring to  the  statute  by  its  title.  The  defend- 
ant pleaded  non  assumpsit,  and  gave  notice  of 
set-off.  The  parties  agreed  that  the  cause 
should  be  tried  on  its  merits,  without  regard 
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to  formality  of  pleadings.  On  the  trial  the 
plaintiff  proved  that  before  suit  brought,  he 
delivered  to  the  defendant  an  attested  account 
of  the  amount  and  value  of  the  work  and  labor 
performed  by  him  and  remaining  unpaid,  and 
called  upon  the  defendant  to  produce  the  con- 
tract entered  into  by  him  with  Beach  for  the 
building  of  the  house ;  after  showing  that  a 
contract  had  been  entered  into  by  the  defend- 
ant and  Beach,  relative  to  the  building  of  a 
house,  and  that  the  same  was  in  the  possession 
of  the  defendant.  The  defendant  refusing  to 
produce  the  contract,  the  plaintiff  proved  by 
parol  that  a  written  contract  was  entered  into 
between  the  defendant  and  Beach,  relative  to 
the  building  of  a  two  story  house  by  Beach  for 
the  defendant,  in  Henry  St.;  that  after  the 
plates  were  put  on  the  house,  the  defendant 
concluded  to  put  on  another  story,  and  the 
house  was,  accordingly,  finished  a  "three-story 
building.  In  reference  to  the  adding  of  the 
third  story,  there  was  no  specific  contract  ; 
Beach  was  to  be  paid  for  it,  as  for  extra  work; 
and  all  the  extra  work  was  settled  and  paid 
for.  The  plaintiff  proved  that  he  did  work 
upon  the  house  of  the  defendant,  and  the  value 
of  such  work.  The  justice  decided  that  the 
plaintiff  was  not  entitled  to  recover,  and  rend- 
ered judgment  for  the  defendant.  The  plaint- 
iff removed  the  cause  by  certiorari  into  the 
Superior  Court  of  the  City  of  N.  Y.,  where 
the  judgment  of  the  justice  was  reversed.  The 
defendant  sued  out  a  writ  of  error. 

*Mr.  W.  P.  Hawes,  for  the  plaint-  [*375 
iff  in  error. 

Mr.  A.  Williams,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  The  plaintiff 
in  error  objects,  first,  that  the  declaration  be- 
fore the  justice  is  defective.  It  would  be  so 
in  any  other  court,  andalsoin  a  justice's  court, 
had  it  been  objected  to  before  the  justice ;  but 
the  parties  waived  all  objections  to  the  plead- 
ings, and  agreed  to  go  to  trial  upon  the  merits. 
The  declaration  should,  according  to  the  stat- 
ute, have  been  for  money  had  and  received  ;  it 
was,  however,  in  terms,  an  action  upon  the 
statute  ;  and  as  no  objection  to  the  declaration 
was  taken  before  the  justice,  where  it  might 
have  been  amended,  the  judgment  should  not, 
for  that  cause,  be  reversed.  And  second, 
the  same  answer  is  given  to  the  objection  that 
the  work  is  charged  to  have  been  done  by  Rob- 
ert Beach,  when  it  should  have  been  for  R. 
Beach.  It  is  a  clerical  error,  of  which  advan- 
tage should  have  been  taken  before  the  justice. 

The  written  contract  was  not  produced, 
though  notice  to  produce  it  was  regularly  given ; 
parol  evidence  of  its  contents  was,  therefore,  re- 
ceived, and  without  objection,  on  that  ground ; 
but  it  is  objected  that  the  contract  proved  was 
for  building  a  two-story  house.  It  is  in  evi- 
dence that  the  house  upon  which  the  work 
was  done  is  the  same  house  mentioned  in  the 
contract  ;and  suppose  that  the  work  was  done 
upon  an  extra  job  upon  the  same  house,  does 
that  deprive  the  laborer  of  his  hire  ?  The  stat- 
ute was  intended  to  secure  to  the  laboring  man 
the  reward  for  his  labor  ;  all  that  he  is  con- 
cerned to  know  is,  that  the  house  is  "erected 
under  a  contract  in  writing  between  the  owner 
and  builder."  Is  every  man  who  draws  a  cart 
load  of  materials,  or  carries  a  hod  of  mortar, 
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to  look  into  the  contract  and  examine  its  de- 
tails, to  see  whether  the  house  is  being  built  in 
all  particulars  according  to  the  contract  ?  The 
remedy,  it  is  true,  is  an  extraordinary  one,  and 
unless  there  is  a  written  contract  between  the 
owner  and  builder,  the  laborer  has  no  lien. 
Still,  when  there  is  such  a  contract,  it  cannot 
be  necessary  to  the  enforcement  of  the  remedy 
that  the  contract  should  be  literally  performed, 
376*]  and  that  there  should  not  be  *any  de- 
parture from  it ;  nor  is  there  any  harship  in  the 
case  ;  the  laborer  is  not  entitled  to  his  pay,  un- 
less there  is  money  in  the  hands  of  the  owner 
due  to  the  contractor  under  the  contract  at  the 
time  when  the  notice  is  given. 

This  brings  me  to  the  consideration  of  the 
question  on  whom  the  burden  of  proof  lies,  to 
show  whether  anything  is  due  or  not  from  the 
owner  to  the  contractor.  The  language  of  the 
statute  is,  that  upon  receiving  the  attested  copy 
of  the  laborer's  account,  "  such  owner  shall 
retain  out  of  his  subsequent  payments  to  the 
contractor  the  amount  of  such  work  and  labor, 
for  the  benefit  of  the  person  so  performing  the 
same."  The  plaintiff  must,  therefore,  to  bring 
himself  within  the  statute,  show  that  the  de- 
fendant has  money  in  his  hands  belonging  to 
the  contractor.  Whether  the  evidence  pro- 
duced was  sufficient,  was  a  question  of  fact, 
in  the  first  place,for  the  justice  ;  and  if  he  erred 
on  that  point,  that  error  might  have  been  cor- 
rected by  the  Superior  Court, but  cannot  be  cor- 
rected by  this  court.  The  Superior  Court  de- 
cided that  it  lay  with  the  defendant  to  prove 
that  he  had  paid  the  contractor,  and  thus  dis- 
prove a  balance  in  his  hands;  and  that  the  fact 
was  not  an  ingredient  in  the  cause  of  action, 
but  a  part  of  the  defense.  This  proposition  I 
cannot  admit  as  thus  broadly  laid  down.  The 
action,  it  must  be  remembered,  is  for  money 
had  and  received  ;tbat  is,  the  plaintiff  claims 
that  the  money  of  the  contractor  in  the  hands 
of  the  owner,  shall  be  applied  to  the  payment 
of  the  plaintiff's  demand  against  the  contract- 
or. If,  therefore,  the  plaintiff  shows  that  the 
contractor  owes  him  for  labor,  that  does  not 
make  out  his  case ;  he  must  also  show  that  the 
defendant  owes  the  contractor.  He  must  at 
least  make  out  a  prima  facie  case.  All  he  at- 
tempted to  show  in  this  case  was,  that  a  writ- 
ten contract  existed  ;  he  should  have  proved, 
as  he  might  by  parol,  the  contents  of  the  con- 
tract, when  the  defendant  refused  to  produce 
it.  It  may  be  that  the  money  was  not  payable 
by  the  contract  when  the  suit  was  brought.  II 
the  principle  assumed  by  the  court  below  is 
correct,  the  laborer  is  relieved  from  proving 
the  only  fact  upon  which  the  defendant's  liabil- 
ity rests,  to  wit:  his  indebtedness  to  the  plaint- 
iff's debtor. 

377*]  *Had  the  contract  been  produced  by 
the  defendant  below,  the  court  could  have 
seen  when  the  money  was  to  have  been  paid 
The  defendant  refused  to  produce  it  and,  there 
fore,  nothing  is  to  be  presumed  in  his  favor 
The  ordinary  course  of  business  is  to  pay  when 
the  work  is  done.  If  payment  is  made  in  ad 
vance,  that  must  be  shown  by  the  party  mak 
ing  the  payment;  but  still  there  must  be  somi 
evidence  showing  the  fact,  that  by  the  term 
of  the  contract  there  is  money  due.  If  paid  in 
advance  by  collusion,  that  does  not  discharge 
the  liability  of  the  owner;  but  if  paid  bonafide 
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whether  in  advance  or  not,  the  laborer  has  no 
ight  of  action;  but  before  the  defendant  can 
)e  called  upon  to  produce  exculpatory  proof, 
he  plaintiff  should  show,  at  least  prima  facie, 
hat  something  is  done.  He  had  the  contractor 
n  court,  and  might  have  examined  him  on  that 

point. 
Judgment  reversed. 

Explained-l  Hill,  277,  278  ;  8  How.  Pr.,  210. 
Cited  in-21  Wend.,  405,  406;  23  Hun.,  366;  2  T.  & 
C.,  314 ;  1  E.  D.  S.,  685. 


WAITE  v.  BARRY. 

Awards  must  be  Certain  and  Final — Award  as 
to  Division  of  Prize  Drawn  in  a  Lottery — 
Pleading  and  Practice. 

An  award  of  arbitrators,  that  one  party  pay  to  the 
other  a  certain  proportion  of  a  prize  drawn  in  a  lot- 

«ry,  after  deducting1  the  usual  percentage,  with  the 
amount  then  already  paid,  where  nothing  appears 

n  the  award  showing  the  amount  paid,  or  from, 
which  it  can  be  ascertained  by  calculation,  is  bad 

'or  want  of  certainty,  and  for  not  making  a  final 
disposition  of  the  matters  submitted. 
Where  such  proportion  of  a  prize  drawn  in  a  lot- 

«ry  is  directed  to  be  paid,  and  an  action  is  brought 
upon  the  award,  it  is  not  necessary  to  allege  in  the 
declaration  that  the  prize  was  drawn  in  a  lottery 

luthorized  by  law ;  if  such  defense  existed,  it  should 

lave  been  urged  before  the  arbitrators. 

Arbitrators,  to  whom  a  subject  in  controversy  is 
submitted  to  determine  the  rights  of  the  parties,  are 
authorized  to  direct  the  payment  of  such  sum  of 
money,  growing  out  of  such  controversy,  as  they 

Ind  due  from  one  to  the  other. 

In  in&ebitatus  assumvsit,  it  is  not  cause  of  demur- 
rer that  the  plaintiff  In  his  declaration  states  the 
indebtedness  of  the  defendant  and  his  promise  to 
pay,  in  a  sum  greater  than  what,  from  the  cause  of 
action  set  forth  in  the  declaration,  he  is  entitled  to 
recover. 

Citations-2  Chit.  PI.,  141,  n.  e ;  1  H.  BL,  249 :  2 
Johns.,  57:  13  Johns.,  27;  5  Wend.,  270;  Kyd,  Aw., 
126, 189-216 ;  3  Cow.,  72. 

ERROR  from  the  Kings  C.  P.  Barry  de- 
clared against  Waite  in  indebitatus  assump- 
sit  for  $500,  upon  and  by  virtue  of  an  award 
madeby  three  individuals, in  pursuance  of  a  sub- 
mission *to  them,  by  which  the  parties  [*378 
agreed  to  refer  to  the  arbitrators  '  'the  subject  of 
a  difference  between  them  respecting  the  one 
eighth  part  of  a  lottery  ticket,  and  the  prize 
drawn  thereunto,  Apr.  7,  1830,  in  the  City  of 
N.  Y.,"  and  bound  themselves,  each  to  the 
other,  in  the  sum  of  $250.  to  abide  by  the  dis- 
position which  the  arbitrators  should  make 
of  the  subject.  The  plaintiff  alleged  that  the 
arbitrators,  on  mature  examination  of  the  evi- 
dence given  in  the  case,  were  unanimously  of 
the  opinion  that  the  defendant  did  sell  to  the 
plaintiff  the  one  eighth  of  a  ticket  in  the  lottery, 
which  was  drawn  Apr.  7,  1830,  in  the  City  of 
N.  Y.,  having  for  its  numbers  3,  8,  43,  and  that 
the  defendant  should  pay  to  the  plaintiff  what- 
ever amount  such  ticket  should  have  drawn, 
and  which  appeared  to  be  the  one  eighth  of 
$2,000;  which  amount  the  arbitrators  awarded 
in  writing  to  the  plaintiff,  after  deducting  the 
usual  percentage.with  the  amount  then  already 
paid.  The  plaintiff  averred  that  the  usual  per- 
centage, so  awarded  by  the  arbitrators,  to  be 
deducted,  was  15  per  cent.,  and  amounted  to 
$37.50.  and  that  the  amount  then  already  paid, 
to  be  also  deducted  in  manner  aforesaid,  was 
$21.25;  and  then  set  forth  the  promise  of  the 
defendant,  viz. :  that  being  so  indebted,  the  de- 
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fendant,  in  consideration  thereof,  afterwards, 
to  wit:  on,  etc.,  undertook,  and  then  and  there 
faithfully  promised  the  plaintiff  to  pay  him  the 
said  sum  of  $500,  when  he,  the  defendant, 
should  be  thereun to  afterwards  requested .  The 
defendant  demurred  to  this  declaration.  The 
C.  P.  held  the  declaration  good,  and  gave  judg- 
ment for  the  plaintiff,  and  awarded  a  writ  of 
inquiry  to  assess  the  damages;  which  were  ac- 
cordingly assessed  at  $191,25  for  which,  and 
the  costs  of  suit,  final  judgment  was  rendered. 
The  defendant  sued  out  a  writ  of  error. 

Mr.  J.  Greenwood,  for  plaintiff  in  error. 

Mr.  W.  Rockwell,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  first 
objection  taken  to  the  count  is,  that  it  states 
the  indebtedness  and  the  assumpsit  both  at 
$500,  while  the  award,  as  set  forth  in  the  body 
379*]  *of  the  count,  is  only  for  one  eighth 
of  $2, 000,after  deducting  the  usual  percentage, 
which  is  averred  to  have  been  15  per  cent.,  and 
also  the  sum  of  $21.25,  already  paid,  leaving 
the  amount  due,  under  this  award,  less  than 
$200.  The  count  in  this  as  well  as  in  other  re- 
spects is  unskillfully  drawn;  but  this  defect  is 
one  merely  of  form,  and  not  of  substance.  In 
assumpsit,  or  even  in  debt  on  simple  contract, 
the  plaintiff  may  prove  and  recover  less  than 
the  sum  demanded  in  the  commencement  of 
his  declaration,  or  in  each  count.  2  Chit.  PL, 
141,  n.  e.  In  M'Quillin  v.  Cox,  1  H.  Bl.,  249, 
the  precise  point  presented  in  this  case  arose. 
That  was  an  action  of  debt  on  simple  contract; 
and  the  declaration  commenced  by  stating  the 
defendant's  indebtedness  at  £500,  and  the 
breach  assigned  was  the  non-payment  of  the 
said  sum  of  £500,  while  the  aggregate  sum  de- 
manded by  the  different  counts  was  only  £450. 
The  defendant  demurred  specially  upon  this 
ground,  but  the  court  overruled  the  demurrer, 
and  held  the  declaration  good,  even  in  point 
of  form. 

The  next  objection  taken  to  the  count  is, 
that  it  does  not  aver  that  the  ticket  in  contro- 
versy was  in  a  lottery  authorized  by  law.  Such 
averment  was  unnecessary  in  this  action.  All 
matters  in  controversy  in  relation  to  the  lottery 
ticket  were  embraced  in  the  submission  and, 
of  course,  the  legality  of  the  lottery,  if  that 
was  disputed.  That  was  matter  of  defense 
before  the  arbitrators,  if  the  defendant  could 
set  it  up  at  all ;  and  their  award,  whether  right 
or  wrong,  in  point  of  law,  is  conclusive,  if  it 
does  not  go  beyond  the  submission  ;  and  this 
action  is  brought  upon  the  award,  and  not  upon 
the  original  cause  of  action. 

It  is  also  contended  that  the  award  is  broader 
than  the  submission,  in  directing  payment  of 
the  prize  by  the  defendant.  Neither  the  sub- 
mission nor  the  award  is  set  out  in  terms;  but 
the  submission,  stated  in  the  count,  is  broad 
enough  to  embrace  every  matter  in  relation  to 
the  lottery  ticket  which  could  be  the  subject 
of  controversy.  "  It  was  a  difference  between 
the  parties  respecting  the  one  eighth  part  of  a 
lottery  ticket,  and  the  prize  drawn  thereunto 
Apr.  7,  1830,  in  the  City  of  N.  Y."  This  cer- 
tainly embraces  the  question  of  payment,  as 
38O*]  well  as  the  question  of  sale  *and  liabil- 
ity to  pay;  and  we  are  not  to  presume  that  the 
arbitrators  have  decided  upon  matters  not  in 
dispute,  or  in  relation  to  which  evidence  was 
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not  given  before  them.  2  Johns.,  57  ;  13  Id., 
27  ;  5  Wend.,  270. 

But  the  objection  to  the  award, on  the  ground 
of  its  being  uncertain,  and  not  final,  as  to  the 
amount  to  be  paid  by  the  defendant,  appears 
to  me  to  be  well  taken.  The  arbitrators  find 
that  ,the  defendant  sold  to  the  plaintiff  the 
one  eighth  of  a  lottery  ticket,  numbered  3,  8, 
43,  and  direct  that  he  should  pay  to  the  plaintiff 
whatever  amount  that  ticket  drew,  which  ap- 
peared to  be  one  eighth  of  $2,000,  which  amount 
they  awarded  in  writing  to  the  said  plaintiff, 
after  deducting  the  usual  percentage,  with  the 
amount  then  already  paid ;  but  what  that 
amount  was.  they  do  not  state,  nor  does  it  ap- 
pear from  the  award  or  otherwise  that  it  was 
ascertained  or  liquidated,  or  even  that  any  evi- 
dence in  relation  to  it  was  given  before  the  ar- 
bitrators. It  is  essential  to  the  validity  of  an 
award,  that  it  should  make  a  final  disposition 
of  the  matters  embraced  in  the  submission,  so 
that  they  may  not  become  the  subject  or  occa- 
sion of  future  litigation  between  the  parties. 
The  avoiding  of  such  litigation  is  the  principal 
object  in  the  selection  of  such  a  tribunal — a 
tribunal  whose  adjudications  cannot  be  ques- 
tioned or  overhauled,  except  for  gross  partial- 
ity or  corruption,  so  long  as  they  are  confined 
to  the  matter  submitted  to  their  jurisdiction. 
It  is  not  indispensable  that  the  award  should 
state  in  words  or  figures  the  precise  amount  to 
be  paid.  If  nothing  remain  to  be  done,  in  or- 
der to  render  it  certain  and  final,  but  a  mere 
ministerial  act  or  an  arithmetical  calculation, 
it  will  be  good.  Kyd,  Awards,  126,  198-216, 
and  cases  cited;  Brown  v.  Hankerson,  3  Cow., 
72.  Thus,  in  this  case,  the  percentage  which 
is  directed  to  be  deducted  is  fixed  by  law,  and 
the  amount  upon  this  prize  is  easily  calculated 
— id  certum  esl,  quod  cerium  potest  reddi.  But 
no  means  whatever  are  afforded  by  the  award, 
either  by  reference  or  otherwise,  of  determin- 
ing the  amount  which  may  already  have  been 
paid  by  the  defendant.  If  it  is  disputed,  it 
can  be  ascertained  only  by  a  regular  litigation. 
From  the  nature  of  the  case,  conclusive  evi- 
dence upon  this  matter,  of  which  the  court  can 
judicially  take  notice.cannot  exist.  The  award, 
*therefore,  as  set  forth  in  this  count,  [*381 
does  not  terminate  the  controversy  between 
the  parties  in  relation  to  this  lottery  ticket,  but 
only  lays  the  foundation  for  a  new  suit,  and  is, 
therefore,  void. 

The  declaration  on  this  ground  is  bad,  and 
the  demurrer  well  taken. 

The  judgment  of  the  court  below  must,  there- 
fore, be  reversed. 

Followed— 5  Allen,  567. 

Cited  in— 68  N.  Y.,  304 :  23  Barb.,  196 ;  75  111.,  31 ;  6 
Am.  Rep.,  491  (49  N.  H.,  176). 


I.   SEAMAN  «.  E.  &  J.   SEAMAN. 

Promise  by  Devisees  to  Pay  Specific  Sum  to  Heir 
—  Withdrawal  of  Caveat,  a  Sufficient  Consid- 
eration—  Pleading. 

The  withdrawing  of  a  caveat  by  an  heir  at  law  to 
the  proving1  of  the  will  of  his  ancestor,  is  a  sufficient 
consideration  to  support  a  promise  by  the  devisees 
for  the  payment  of  a  specific  sum  of  money  to  the 
heir. 
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It  is  necessary,  however,  in  such  case  to  aver  in 
the  declaration  that  the  heir  would  have  reaped  a 
benefit  if  the  will  had  not  been  proved. 

Where  the  allegation  was,  that  by  the  will  the  tes- 
tator had  devised  his  estate  to  the  defendants  and 
others,  and  it  was  omitted  to  be  averred  that  no 
provision  was  made  by  the  will  for  the  plaintiff,  or 
that  the  provision  made  for  him  was  not  equal  to 
that  of  his  co-heirs,  the  declaration  was  held  bad  on 
demurrer. 

Citations— 1  B.  L.,  446,  sec.  9  :  Laws  of  1823,  p.  63, 
sec.  3;  3  Burr.,  1672, 1673:  Newl.  Cont.,78;  1  Atk., 
10:  lVes.,450:  Pow.  Cont.,  £56 ;  Com.  Cont.,  12,  n.  13. 

THE  plaintiff  in  this  case  declared  that  Sam- 
uel Seaman,  the  father  of  the  plaintiff 
and  of  the  defendants,  in  his  lifetime  made  and 
published  his  last  will  and  testament,  whereby 
he  devised  and  bequeathed  to  the  defendants 
and  others  a  large  amount  of  property  real  and 
personal ;  that  after  the  death  of  his  father, 
and  before  the  proving  of  the  will,  he,  the 
plaintiff,  had  become  and  was  greatly  disatis- 
fied  with  its  contents  and  provisions,  and  es- 
pecially in  regard  to  doubts  entertained  by  him 
in  relation  to  the  sanity  of  the  testator  at  the 
time  of  the  execution  of  the  will,  and  that  he, 
accordingly,  filed  a  caveat  in  the  office  of  the 
surrogate  against  the  proof  and  allowance 
thereof.  That  thereupon  the  defendants,  Apr. 
9,  1828,  in  consideration  that  he,  the  plaintiff, 
would  withhold  all  opposition  to  the  proving 
of  the  will,  promised,  in  case  the  will  should 
be  proved  and  allowed  by  the  surrogate,  to  pay 
to  the  plaintiff  the  sum  of  $500,  The  plaintiff 
then  averred  that  in  consideration  of  the  prom- 
382*]  ise  of  the  defendants,  he  *promised  to 
withhold  all  opposition  thereafter  to  the  prov- 
ing and  allowing  of  the  will,  and  that  he,  ac- 
cordingly, made  no  further  opposition  thereto, 
and  that  the  will  was  thereupon  duly  proved 
and  allowed  by  the  surrogate,  and  letters  tes- 
tamentary issued  thereon  to  the  defendants, 
named  and  appointed  in  and  by  the  will  exec- 
utors thereof;  whereby  the  defendants  became 
liable  to  pay,  etc.,  and  being  so  liable,  prom- 
ised, etc.  To  this  declaration  the  defendants 
demurred. 

Mr.  I.  M.  Ely,  for  the  defendants. 

Mr.  T.  C.  Pinckney,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  only  import- 
ant question  arising  upon  the  demurrer  in  this 
case  is,  whether  a  sufficient  consideration  ap- 
pears in  the  declaration  to  sustain  the  asxump- 
sit  of  the  defendants.  If  the  declaration  dis- 
tinctly shows  that  the  plaintiff  would  have  de- 
rived'a  benefit  resulting  from  the  avoidance  of 
the  will  of  his  father,  I  think  there  can  be  no 
doubt  he  has  suffered  damage  or  detriment, 
though  the  defendants  have  not  received  a 
benefit  sufficient  to  create  a  good  consideration. 
He  had  filed  a  caveat  with  the  surrogate,  and 
was  entitled  thereby  to  contest  the  validity  ol 
the  will  in  due  form  of  law.  1  R.  L. ,  446,  sec. 
9;  Laws  of  1823,  p.  63,  sec.  3.  This  right,  se 
cured  to  him  by  law,  he  gave  up  in  considera- 
tion of  the  agreement  upon  which  the  suit  is 
brought.  Whether  he  would  have  succeeded 
in  the  litigation  is  not  the  test ;  if  this  were  so, 
there  would  be  no  security  nor  any  thing  gained 
by  compromising  a  doubtful  or  litigated  claim 
by  stipulation  to  be  afterwards  fulfilled;  for 
then,  to  procure  a  fulfillment  of  it,  the  party 
would  be  obliged  to  show  he  gave  up  a  right 
or  claim  which  he  could  have  enforced  at  law 
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and  the  old  controversy  must  be  litigated  over 
again.     It  is  enough  that  he  yielded  to  his  ad- 

ersaries  the  right  he  possessed  to  contest  the 
will;  that  he  has  done,  and  the  compromise  it- 
self proves,  prima  facie,  an  acknowledgment 
ay  the  defendants  that  there  was  color  for  his 
objections.  The  following  cases  contain  princi- 
ples applicable  to  this  point:  3  Burr.  1673,  per 
Yates,  J. :  Any  damage  to  another,  or  suspen- 
sion, or  forbearance  *of  his  right,  is  a  [*383 
foundation  for  an  undertaking,  and  will  make 

t  binding,  though  no  actual  benefit  accrues  to 
ihe  party  undertaking.  If  it  be  a  departure 
from  any  right,  it  will  be  sufficient  to  graft  a 
verbal  promise  upon — Wilmot,  J.,  p.  1672: 
The  compromise  of  a  doubtful  right  is  a  suf- 
ficient foundation  for  an  agreement.  Newl., 
Cont.,78;  lAtk.,  10;  1  Ves.,  450;  Pow.,  Cont., 
356;  Com.,  Cont.,  p.  12,  n.  13,  and  cases.  We 
can  perceive  nothing  exceptionable  in  this 
agreement  on  the  score  of  public  policy,  be- 
yond that  of  settling  any  claim  which  a  party 
has  a  right  to  litigate  in"  a  court  of  law.  The 
plaintiff  had  a  perfect  right  to  contest  the  will, 
or  to  compromise  the  difference.  As  a  general 
rule,  any  right  that  may  be  litigated,  may  be 
settled  by  the  parties.  As,  however,  it  does 
not  sufficiently  appear  in  the  declaration  that 
the  plain  tiff  was  particularly  interested  in  set- 
ting aside  the  will  of  his  father,  and  without  this 
he  could  have  no  interest  in  contesting  it  be- 
fore the  surrogate  and,  of  course,  lost  nothing 
by  the  agreement,  I  think  the  demurrer  well 
taken. 

Judgment  for  defendants/  leave  to  amend,  on 
payment  of  costs. 

Distinguished— 2  Barb.,  426. 

Cited  in— 26  Wend.,  436 ;  17  N.  Y.,  1(8 ;  28  N.  Y.,  394  ; 
59  N.  Y.,  395 ;  3  Hun,  583 ;  22  Hun,  447  ;  6  T.  &  C.,  327  ; 
a5  Barb.,  293 ;  37  Barb.,  156 ;  44  Barb.,  652  ;  52  Barb., 
167 ;  32  Mich.,  318. 


DOWNING  and  POTTER,  Overseers  of  the 
Poor  of  ITHACA, 

®. 
BLANCHARD. 

License — Circus  Performers. 

Circus  perf  ormers  are  liable  to  the  penalty  given 
by  the  Statute  Concerning1  Jugglers  and  the  Exhi- 
bition of  Shows,  if  they  exhibit  without  license. 

The  total  prohibition  of  shows,  etc.,  extends  only 
to  those  enumerated  in  the  1st  section  of  the  Act ; 
all  others  may  be  exhibited  if  a  license  is  obtained. 

Citation— 1  R.  S.,  660,  sees.  1, 2. 

TERROR  from  the  Tompkins  C.  P.  The  Over- 
JL!  seers  of  the  Poor  of  Ithaca  sued  Blanch- 
ard  before  a  justice  of  the  peace,  and  claimed 
a  penalty  of  $25,  under  the  Act  Concerning 
Jugglers  and  the  Exhibition  of  Shows,  1  R. 
S.,  660,  sees.  1,  2.  On  the  trial  before  the  jus- 
tice, it  appeared  that  the  defendant  was  one  of 
a  company  of  circus  performers,  who  had  an 
exhibition  in  the  Village  of  Ithaca  for  gain, 
without  having  previously  obtained  *a  [*384 
license,  according  to  the  statute.  Their  feats 
were  those  of  horsemanship,  tumbling,  playing 
card's  with  a  horse,  and  pretending  to  draw  a 
tooth  by  means  of  gunpowder.  The  plaintiffs 
obtained  judgment  before  the  justice  for  $25. 
The  defendant  removed  the  cause  by  cettiorari 
into  the  Tompkins  C.  P.  where  the  judgment 
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-of  the  justice  was  reversed.  The  plaintiffs  sued 
out  a  writ  of  error. 

Mr,  B.  G.  Ferris,  for  the  plaintiffs  in  er- 
ror. 

Mr.  F.  G.  Stanley,  for  the  defendant  in 
•error. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  the  case  is,  whether  circus  per- 
formers are  included  in  the  prohibitions  of  the 
Statute  Concerning  Jugglers  and  the  Exhibi 
tion  of  Shows,  1  R.  S.,  660,  sees.  1,  2.  The  1st 
section  specifies  a  class  of  exhibitions  which 
are  entirely  prohibited.  The  2d  section  enu- 
merates exhibitions  which  are  permitted,  pro- 
vided two  justices  of  the  peace  of  the  town 
will  grant  a  license  for  that  purpose.  Those 
•contained  in  the  1st  section  are,  puppet  shows, 
wire  or  rope  dancing,  or  any  idle  shows,  acts 
•or  feats  usually  practiced  by  common  show- 
men, mountebanks  or  jugglers.  The  perform- 
ance of  the  defendant  was  not  a  puppet  show, 
nor  a  wire  or  rope  dance  ;  nor  was  it  any  act 
or  feat  of  a  mountebank,  although  the  pre- 
tended drawing  a  tooth  was  very  much  like  the 
tricks  of  a  juggler,  who  makes  sport  by  tricks 
of  extraordinary  dexterity  by  which  the  spec- 
tator is  deceived.  To  that  extent,  the  defend- 
ant's conduct  was  literally  within  the  letter  of 
the  statute. 

It  is  contended  by  the  plaintiffs  in  error  that 
the  statute  should  receive  a  liberal  or  equitable 
•construction  ;  while  the  defendant  insists  that 
the  statute  being  penal,  should  be  construed 
strictly.  It  is  true  that  penal  statutes  are  gen- 
erally construed  strictly,  yet  they  are  some- 
times construed  equitably,  as  it  is  called,  in  or- 
der to  effectuate  the  intention  of  the  Legislature. 
By  an  equitable  construction,  cases  not  within 
the  letter  of  the  statute  are  sometimes  holden 
to  be  within  the  meaning,  because  they  are 
within  the  mischief  intended  to  be  prevented. 
By  the  statute  in  question,  it  was  intended  to 
385*]  *prevent  idle  persons  from  inducing 
people  to  spend  their  time  and  money  in  prac- 
tices of  folly  and  dissipation;  a  circus  perform- 
•ance  has  as  pernicious  consequences  following 
it  as  has  a  wire  or  rope-dance,  or  the  sleight  of 
hand  tricks  of  a  juggler,  or  the  deceptions  of  a 
mountebank.  People  are  called  away  from 
their  regular  business — they  spend  their  time 
to  no  purpose,  and  their  money  foolishly,  if 
not  viciously;  and  if  the  1st  section  stood  alone, 
I  should  be  inclined  to  the  belief  that  an  equi- 
table construction  should  be  put  upon  it,  for 
•could  we  ask  the  Legislature,  did  you  intend 
to  include  circus  performances  in  the  statute  ? 
I  cannot  doubt  that  the  answer  would  be  in  the 
•affirmative.  But  by  the  3d  section,  it  is  appar- 
ent that  all  exhibitions  for  gain  were  not  in- 
tended to  be  included  ;  that  there  were  some 
which  might  or  might  not  be  exhibited,  at  the 
•discretion  of  any  two  magistrates  of  the  town. 
This  section  contains  the  exhibition  of  natural 
•or  artificial  curiosities,  or  any  other  thing  not 
contained  in  the  foregoing  section.  This  shows 
that  the  prohibition  in  the  1st  section  is  to  be 
-extended  only  to  the  particulars  enumerated, 
and  all  others  may  be  exhibited,  if  a  license  is 
•obtained.  The  performance  in  question  is 
clearly  within  this  section,  and  as  no  license 
was  shown  or  pretended,  the  defendant  was 
properly  convicted  before  the  justice.  It  seems 
•to  me  no  argument  can  be  necessary  to  show 
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that  exhibitions  of  this  description  were  not  in- 
tended to  be  tolerated  without  license,  when 
the  Legislature  prohibited  all  curiosities,  nat- 
ural or  artificial,  and  all  paintings,  however  su- 
perior the  skill  of  the  artist,  or  however  sub- 
lime the  moral. 

The  judgment  of  the  Tompkins  C.  P.  must  be 
reversed  with  costs,and  a  venire  de  novo  awarded. 


*PELTIER  v.  SEW  ALL.       [*386 

Sale  for  Shipment  to  Foreign  Port  for  Market, 
Vendor  Retaining  an  Interest  —  Vendor  Liable 
at  Law  for  his  Share  of  Loss  on  Sale  —  Plead- 
ing —  Evidence. 

Where  an  article  of  merchandise,  e.  g.,  cotton,  is 
bousrht  to  be  shipped  to  a  foreign  port  for  market, 
and  the  whole  price  is  paid  by  the  purchaser,  but 
the  vendor  agrees  to  retain  an  interest  to  the  amount 
of  the  one  half  of  the  cotton,  which  by  the  agree- 
ment of  the  parties  is  to  be  consigned  to  the  corre- 
spondents ot  the  purchaser  at  the  foreign  port,  and 
returns  to  be  made  to  him,  and  the  cotton  is  sold  at 
a  loss,  the  vendor  is  liable  to  the  purchaser  for  his 
proportion  of  the  loss  in  an  action  at  law,  although 
no  balance  is  struck  between  them,  and  no  promise 
to  pay  is  made. 

The  plaintiff  in  such  case  is  entitled  to  recover  un- 
der the  common  counts,  and  is  not  bound  to  declare 
specially. 

The  account  of  sales  rendered  by  the  consignees 
may  be  read  in  evidence  without  further  proof, 
they  being  the  common  agents  of  the  parties. 

Citations—  3  Wend.,  269;  14  Johns.,  326  ;  19  Johns., 
205;  Bull.  N.  P.,  139.  140;  4  Bos.  &P.,  354;  7  Johns.,132; 
10  Johns..  36  ;  12  Johns.,  274  ;  13  Johns.,  56,  94,  359  ;  14 
Johns.,  326;  18  Johns.,  169;  8  Johns.,  439;  4  Cow.,  564;  2 
Saund.,  a50,  n.  2;  Str.,  648;  2  T.  R.,  105;  6  Taunt..  322;  1 
Holt,  236;  3  Com.  L.  R.,  85;  2  Phil.  Ev.,  83,  n.  a;  4  East, 
144;  13  East,  6. 


was  an  action  of  assumpsit,  tried  at  the 
.1  N.  Y.  Circuit,  in  Sep.,  1831,  before  the 
Hon.Ogden  Edwards.one  of  the  Circuit  Judges. 
On  the  trial  of  the  cause,  T.  N.  Wood,  a  wit- 
ness for  the  plaintiff,  testified  that  in  May,  1825, 
he  was  ship's  husband  to  the  schooner  Susan 
Miller,  then  lying  in  the  Port  of  N.  Y.,  bound 
on  a  voyage  to  Havre,  in  France  ;  and  had  pro- 
cured from  the  plaintiff  a  freight  for  the  ves- 
sel, except  to  the  amount  of  about  16l)ales  of 
cotton,  which  were  required  to  fill  her  up. 
That  he  applied  to  the  defendant,  H.  D.  Sew- 
all,  and  his  partner,  E.  B.  Sewall(who  has 
since  died),  who  had  cotton,  to  ship  it  on  board 
his  vessel  ;  and  after  some  negotiation,  it  was 
agreed  that  the  plaintiff  should  advance  to  the 
Messrs.  Sewall  the  price  or  value  of  the  cotton, 
at  the  rate  of  31  cents  per  pound  ;  that  the 
Messrs.  Sewall  should  retain  an  interest  of  one 
half  in  the  cotton,  witness  on  account  of  his 
owners  should  take  one  fourth,  and  the  plaint- 
iff the  remaining  fourth  ;  and  that  the  cotton 
should  be  consigned  to  Peltier  &  Brothers,  at 
Havre,  the  correspondents  of  the  plaintiff,  for 
sale,  and  returns  to  be  made  to  the  plaintiff. 
The  plaintiff  accordingly  advanced  to  the 
Messrs.  Sewall  the  whole  value  of  the  cotton 
at  the  above  price,  amounting  to  $1,763.88. 
The  cotton  was  shipped,  the  bill  of  lading  and 
invoice  stating  the  interests  of  the  several  par- 
ties ;  the  vessel  sailed,  and  the  cotton  was  re- 
ceived *by  the  consignees  at  Havre,  [*387 
who  sold  the  same,  and  in  Sep.,  1825,  trans- 
mitted the  returns  and  an  account  of  sales  to 
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the  plaintiff,  exhibiting  a  loss  upon  the  advance 
made  by  the  plaintiff.  The  proportion  of  the 
loss  falling  upon  the  Messrs.  Sewall,  was 
$368.75,  which  they  refused  to  pay,  and  the 
plaintiff  brought  this  suit,  declaring  upon  the 
common  counts  only.  The  account  of  sales 
proved  to  have  been  rendered  by  the  consign- 
ees was  read  to  the  jury,  although  objected  to 
by  the  defendant.  The  defendant  moved  that 
the  plaintiff  be  nonsuited,  on  the  ground  that 
he  should  have  declared  specially  on  the  con- 
tract made  between  the  parties;  which  motion 
the  judge  overruled.  The  defendant  then 
proved  that  3  or  4  bales  of  the  cotton  were  car- 
ried on  the  deck  of  the  vessel,  and  that  shortly 
after  she  sailed,  he  and  his  partner  expressed 
their  dissatisfaction,  and  determination  to  have 
nothing  further  to  do  with  the  cotton  ;  but  it 
was  shown  on  the  other  side  that  the  plaintiff 
had  nothing  to  do  with  the  loading  of  the  ves- 
sel. The  jury  found  a  verdict  for  the  plaintiff 
for  $520. 73,  which  the  defendant  now  moves  to 
set  aside. 

Messrs.  D.  D.  Field  and  R.  Sedgwick, 
for  the  defendant. 

Mr.  S.  P.  Staples,  for  the  plaintiff. 

By  ihe  Court,  Sutherland,  J.     The  princi- 

Sal  question  in  this  case  is,  whether  the  plaint- 
I  can  recover  under  the  common  money 
counts.  The  original  contract  between  the 
parties  was  special,  and  the  defendant  con- 
tends ought  to  have  been  specially  declared 
on;  and  such  appears  to  have  been  the  opin- 
ion of  this  court  when  the  case  was  formerly 
before  it.  3  Wend.,  269.  The  distinction  be- 
tween an  executed  and  an  executory  contract, 
does  not  appear  to  have  been  on  that  occasion 
sufficiently  considered.  As  long  as  a  special 
contract  remains  in  force,  neither  performed 
nor  rescinded,  no  recovery  can  be  had  under 
the  general  counts  for  any  service  performed 
under  it;  the  action  must  be  upon  the  contract 
itself.  14  Johns.,  326;  19  Id,  205.  But  where 
the  contract  has  been  fully  performed,  and 
nothing  remains  to  be  done  but  the  payment 
of  money,  the  common  counts  are  all  that  it  is 
388*]  necessary  *to  insert  in  the  declaration; 
the  special  agreement  need  not  be  noticed  in 
the  pleading.  So,  also,  if  the  special  agree- 
ment has  been  abandoned  by  the  defendant, 
or  the  plaintiff  has  been  prevented  from  per- 
forming it  by  the  act  of  the  defendant,  or  has 
performed  it  substantially,  but  not  in  strict 
conformity  with  the  agreement,  he  may  re- 
cover under  the  common  counts  for  the  labor 
or  services  actually  rendered.  Innumerable 
cases  might  be  cited  in  support  of  these  posi- 
tions. Bull.  N.  P.  139,  140;  Cooke  v.  Mum- 
line,  4  Bos.  &  P.,  354;  7  Johns.,  172;  10  Id., 
36;  12  Id.,  274;  13  Id.,  56,  94,  359;  14  Id.,  326; 
18  Id.,  169;  8  Id.,  439;  Jewell  v.  Schroeppel,  4 
Cow.,  564;  2  Saund.,  350,  n.  2;  Str.,  648;  2  T 
R.,  105;  6  Taunt.,  322;  1  Holt,  236;  3  C.  L. 
R,  85;  2  Phil.  Ev.,  83,  n.  a.  The  Supreme 
Court  of  the  U.  S.,  in  7  Cr.,  303,  say,  we  take 
it  to  be  incontrovertibly  settled  that  indebita- 
tus  assumpsit  will  lie  to  recover  the  stipulated 
price  due  on  a  special  contract  not  under  seal, 
where  the  contract  has  been  completely  ex- 
ecuted; and  that  it  is  not  in  such  case  neces- 
sary to  declare  upon  the  special  agreement. 
The  case  of  Hesketh  v.  Blanchard,  4  East, 
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144,  strongly  resembles  in  its  circumstances 
the  case  at  bar,  and  shows,  conclusively,  that 
the  general  counts  are  sufficient  in  a  case  like 
this.  The  marginal  note,  which  states  the 
case  correctly,  is  as  follows:  A  having  neither 
money  nor  credit,  offers  to  B,  that  if  he  will 
order  with  him  certain  goods  to  be  shipped 
upon  an  adventure,  if  any  profit  should  arise 
from  them,  B  should  have  half  for  his  trouble. 
B  having  lent  his  credit  on  this  contract,  and 
ordered  the  goods  on  their  joint  account, 
which  were  furnished  accordingly,  and  after- 
wards paid  for  by  B  alone,  it  was  held  that  B 
was  entitled  to  recover  back  such  payment  in 
assumpsit  against  A,  who  had  failed  to  account 
to  him  for  the  profits.  It  was  also  held,  that 
as  between  themselves,  such  contract  did  not 
constitute  them  partners — having  a  bearing  in 
this  respect  also  upon  another  point  in  this 
case.  The  declaration  here  contained  nothing 
but  the  general  counts,  and  no  objection  ap- 
pears to  have  been  raised  to  it  on  that  ground. 
It  was  conceded  to  be  sufficient.  The  princi- 
pal contract  was  considered  as  abandoned  or 
rescinded  by  the  defendant,  *leaving  [*389 
him  liable  to  the  plaintiff  as  for  goods  sold  and 
delivered  to  him.  Here  the  special  agreement, 
instead  of  being  abandoned  or  rescinded,  has 
been  fully  performed  in  all  its  parts,  accord- 
ing to  the  original  contemplation  of  the  par- 
ties. The  cotton  has  been  sent  to  the  port, 
and  consigned  to  the  house  agreed  upon;  it 
has  been  sold  according  to  order,  and  an  ac- 
count of  sales  returned  to  the  plaintiff,  show- 
ing a  loss  upon  the  defendant's  interest  in  the 
adventure,  of  360  odd  dollars.  Nothing  re- 
mains to  be  done  but  the  payment  of  this  bal- 
ance. 

The  action  may  be  considered  as  either 
brought  for  this  balance,  or  for  the  original 
advance  made  by  the  plaintiff  to  the  defend- 
ant for  his  share  of  the  cotton,  and  which  ad- 
vance was  to  be  repaid  at  the  termination  and 
close  of  the  adventure.  In  either  point  of 
view,  I  think  the  common  counts,  upon  the- 
principles  and  authorities  referred  to,  are  all 
that  the  plaintiff's  case  required. 

This  was  not  a  partnership  transaction,  as 
between  the  plaintiff  and  defendant;  however 
it  might  be  as  between  them  and  third  pers-ons. 
It  was  a  mode  agreed  upon,  by  which  the  de- 
fendant sold  absolutely  to  the  plaintiff  one- 
half  of  his  cotton,  and  obtained  an  advance 
from  him  to  the  full  value  of  the  other  half. 
The  cotton  was  to  be  consigned  by  the  plaint- 
iff to  his  correspondents  at  Havre,  to  be  dis- 
posed of  by  them,  and  the  proceeds  to  be  re- 
mitted to  the  plaintiff,  out  of  the  defendant's 
share  of  which  the  plaintiff  was  to  pay  him- 
self his  advances,  if  it  proved  sufficient.  It 
was  a  special  mode  of  payment  agreed  upon 
between  the  parties.  Each  of  the  parties  had 
his  own  particular  views  and  expectations  of 
advantage  from  the  arrangement.  But  I  am 
persuaded  it  would  be  doing  great  violence  to 
their  intention,  to  hold  them  to  have  been 
partners  in  the  transaction,  and  to  attach  to 
it  all  the  consequences  of  that  relation.  The 
case  of  Hesketh  v.  Blanchard,  already  referred 
to,  has  a  strong  bearing  011  this  point;  vide, 
also,  Yenning  v.  Leckie,  13  East,  6. 

The  account  of  sales  received  by  the  plaint- 
iff from  the  consignees  was  properly  admitted 
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in  evidence.  They  were  the  common  agents 
of  the  parties,  agreed  upon  at  the  commence- 
ment of  the  adventure. 

New  trial  denied. 
Cited  in— 14  Wend.,  99 ;  10  Bos.,  457. 


39O*]  *BANK  OF  ITHACA  v.  KING. 

Moneyed  corporations  are  not  liable  to  be  assessed 
to  work  on  the  public  highways ;  within  the  pur- 
view and  meaning  of  the  Act,  they  are  not  subject 
to  such  assessments. 

Citations— 1 R.  S.,  414,  sec.  1 ;  505,  sees.  19,  32,35, 38. 

A  CERTIORAEI  w&s  issued  in  this  case  to 
a  justice  of  the  peace  of  the  Town  of  Ith- 
aca, in  the  County  of  Tompkins,  to  bring  up 
the  proceedings  had  before  him  in  reference  to 
the  imposition  of  a  fine  upon  the  President, 
Directors  and  Company  of  the  Bank  of  Ithaca, 
for  their  neglect  to  appear  and  work  upon  the 
highways,  either  in  person  or  by  substitutes, 
in  pursuance  of  notice  served  by  an  overseer 
of  highways.  The  justice  returned,  ttat  Oct. 
2,  1833,  Samuel  King,  an  overseer  of  high- 
ways of  the  Village  of  Ithaca,  made  complaint 
on  oath  before  him,  that  the  President,  Direct- 
ors and  Company  of  the  Bank  of  Ithaca,  who 
were  assessed  to  work  on  highways  in  the  said 
village,  had  been  duly  notified  to  appear  Oct. 
2,  at  8  o'clock  in  the  forenoon,  at  a  bridge 
across  the  Cayuga  inlet  in  the  said  village,  for 
the  purpose  of  working  49  days  on  the  high- 
ways; and  that  they  had  neglected  to  appear, 
pursuant  to  such  notice,  either  in  person  or  by 
able  bodied  men  as  substitutes, and  had  not  paid 
any  commutation  money  in  lieu  of  attendance. 
That  on  receiving  such  complaint  he  issued  a 
summons,  directing  a  constable  to  summon 
the  President,  Directors  and  Company  of  the 
Bank,  to  appear  before  him  and  show  cause 
why  they  should  not  be  fined  for  neglecting 
to  perform  49  days  work  on  the  highways. 
The  summons  was  served  on  the  Cashier  of 
the  Bank,  and  the  Corporation  appeared  be- 
fore the  justice  by  their  attorney,  who  admit- 
ted the  service  of  the  notice  to  appear  and 
work,  but  objected  that  the  Corporation  was 
not  liable  to  be  assessed  to  work  on  the  pub- 
lic highways.  The  justice  overruled  the  objec- 
tion, and  imposed  a  fine  of  $49.  The  Corpo- 
ration sued  out  a  certiorari,  removing  the  pro- 
ceedings into  this  court.  The  cause  was  sub- 
mitted to  the  court  on  written  arguments  by, 
39 1*]  *Mr.  A.  Dana,  for  the  Bank. 

Mr.  D.  B.  Stockholm,  for  the  Trustees  of 
the  Village. 

By  the  Court,  Savage,  Ch.  J  The  question 
in  this  case  is,  whether  a  corporation  can  be 
compelled  to  work  on  the  highways?  The 
statement  of  the  question  in  this  form  seems  to 
admit  of  but  one  answer,  and  that  in  the  neg- 
ative. A  corporation  has  been  said  to  have 
no  soul;  and  surely  it  has  MO  corporeal  body. 
It  has  no  material  existence;  it  is  incapable  of 
performing  labor  and,  therefore,  cannot  be 
compelled  to  perform  an  impossibility.  The 
argument  in  opposition  to  this  view  of  the  case 
is,  that  the  law  imposes  merely  a  tax,  and  that 
corporations  are  liable  to  pay  taxes;  that  as 
work  on  the  highways  may  be  commuted  for, 
though  the  Corporation  cannot  perform  man- 
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ual  labor  in  person,  it  can  pay  the  commuta- 
tion money  by  its  agents.  The  question  then 
is,  whether  the  statutes  require  a  tax  or  a  per- 
sonal service? 

"All  moneyed  or  stock  corporations  deriv- 
ing an  income  or  profit  from  their  capital,  or 
otherwise,  shall  be  liable  to  taxation  on  their 
capital,  in  the  manner  hereinafter  prescribed." 
1  R.  S.  414,  sec.  1.  By  the  decisions  of  this 
court,  banks  have  been  held  liable  to  pay  village 
taxes,  as  well  as  town,  county  and  state  taxes; 
but  the  question  now  presented  has  never 
been  decided.  A  tax  may  be  defined  to  be  a 
sum  of  money  to  be  paid  by  the  owners  of 
property  severally,  yearly  or  otherwise,  to  com- 
pose a  public  fund  for  the  purpose  of  defray- 
ing public  expenses.  The  statute  in  relation 
to  highways  does  not  treat  the  labor  assessed 
to  be  laid  out  on  the  highways  as  a  tax;  there 
is  no  assessment  of  any  sum  of  money;  no  col- 
lector is  appointed;  and  there  is  no  mode  pro- 
vided for  enforcing  the  collection  by  a  levy 
upon  property.  When  the  object  is  to  raise 
money,  the  mode  of  assessment  and  collection 
is  always  prescribed.  Again;  by  the  article 
which  treats  of  the  persons  liable  to  work  on 
highways,and  the  making  of  assessments  there- 
for, it  is  enacted  that  "  every  person  owning 
or  occupying  land  in  the  town  in  which  he  or 
she  resides,  and  every  male  inhabitant  above 
the  age  of  twenty-one  years,  residing  in  the 
town  where  the  assessment  is  made,  shall  be 
assessed  *to  work  on  the  public  high-[*392 
ways  in  such  town,"  1  R.  S.,  505,  sec.  19;  not 
to  pay  a  tax,  or  raise  money  to  be  appropri- 
ated to  procuring  labor  on  the  highways.  It  is 
argued  for  the  plaintiffs, and  I  think  with  force, 
that  though  the  word  "person"  would,  if 
alone  and  unexplained,  include  corporations, 
were  the  other  provisions  of  the  statute  con- 
sistent with  such  construction;  yet,  when  the 
Legislature  use  the  words  "  he  "  or  "  she,"  they 
have  explained  what  kind  of  persons  are  in- 
tended as  capable  of  performing  man  ual  labor. 
By  section  24,  the  assessment  is  not  of  money, 
but  of  "day's  work."  The  Overseers  of 
Highways  are  to  give  notice  to  all  persons  as- 
sessed to  work,  of  the  time  and  place  of  ap- 
pearance, and  with  what  implements,  sec.  32: 
and  such  person  shall  work,  but  he  may  elect 
to  commute  at  the  rate  of  62^  cents  for  each 
day.  Sec.  35.  The  commutation  is  not  the 
subject  of  assessment;  it  is  not  the  duty  re- 
quired by  the  statute;  it  is  only  a  mode  by 
which  the  labor  may  be  dispensed  with.  The 
labor  of  the  person  assessed  is  as  much  re- 
quired as  a  personal  service  as  is  the  perform- 
ance of  military  duty;  the  only  difference  is, 
that  in  the  case  of  labor  on  the  highway,  the 
person  assessed  may  commute  or  send  a  sub- 
stitute; but  he  cannot  be  compelled  to  pay, 
provided  he  chooses  to  perform  the  labor  in 
person.  ' '  Every  person  assessed  to  work  on 
the  highways  and  warned  to  work,  may  appear 
in  person,  and  shall  actually  work  eight  houra 
in  each  day,"  Sec.  38.  It  is  no  answer  to  this 
argument  that  he  may  appear  by  an  able-bod 
ied  man  as  a  substitute.  That  is  like  the  com- 
mutation, a  mode  by  which  the  person  assessed 
may  avoid  the  performance  of  the  personal 
service;  but  even  that  provision  shows  that  it  is 
the  personal  labor  of  the  person  assessed  which 
is  the  subject  of  assessment;  and  as  such  a  re- 
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quireraent  of  a  corporation  is  an  impossibility 
and  an  absurdity,  therefore  we  are  warranted 
in  saying  the  Legislature  never  intended  to  in- 
clude corporations  in  such  assessments.  Again; 
the  statute  requires  that  the  person  assessed 
shall  have  24  hours  notice.  How  can  such  no- 
tice be  served  on  a  corporation?  It  cannot  be 
served  upon  the  president,  or  cashier,  or  any 
other  officer  or  servant,  for  the  statute  does  not 
authorize  any  such  service  in  this  case;  nor  is 
it  any  part  or  the  duties  of  such  officers  or  serv- 
ants to  perform  such  labor. 
393*]  *It  seems  to  me  unnecessary  to  pursue 
the  subject  further.  Every  provision  in  the 
statute  contemplates  personal  service;  not  a 
pecuniary  contribution  or  tax. 

The  judgment  of  the  justice  must,  therefore,  be 
reversed. 


AYRES  0.  E.  &  J.  PEASE. 

Contract  tn  Purchase — Stipulated    Damages — 
Tender — Pleading  and  Practice. 

A  purchaser  who  has  entered  into  a  contract, 
agreeing  to  pay  a  specific  sum  of  money  as  the  price 
of  land  to  be  conveyed  to  him,  cannot  be  relieved 
from  the  payment  thereof  by  the  tender  of  a  less 
sum,  agreed  upon  in  the  contract  as  stipulated  dam- 
ages, to  be  paid  in  case  of  non-performance  of  the 
•contract  on  his  part. 

A  plea  of  tender  before  suit  brought  must  contain 
a  profert  in  curia  of  the  money  tendered,  and  must 
be  pleaded  in  bar  of  the  damages  idtra,  etc.,  and  not 
in  bar  of  the  action. 

Citations— 2  Chit.  PL,  433,  498 ;  1  Ld.  Raym.,  254. 

rpHE  plaintiff  declared  in  covenant  on  an  ar- 
J.  ticle  of  agreement  entered  into  between 
him  and  the  defendants,  bearing  date  Oct.  31, 
1828,  whereby  he  agreed  to  sell  to  the  defend- 
ants two  lots  in  the  Village  of  Havana.and  the 
defendants  agreed  to  pay  to  him  therefor  the 
sum  of  $350,  of  which  sum  $36.50  to  be  paid 
on  the  execution  of  the  article,  and  the  residue 
in  two  years,  with  interest  annually;  and  the 
defendants  also  agreed  to  inclose  the  lots  with 
a  good  and  substantial  fence.  On  perform- 
ance by  the  defendants,  the  plaintiff  to  procure 
from  one  George  Mills  a  good  warranty  deed 
for  the  lots,  and  cause  it  to  be  given  to  the  de- 
fendants, they  paying  the  expense  of  making 
•out  the  same.  Then  followed  a  clause  in  these 
words:  "  and  it  is  agreed  between  the  said  par- 
ties to  this  contract,  that  if  the  parties  of  the 
second  part  should  fail  to  perform  this  con- 
tract, or  any  part  therein  specified,  they  will 
pay  the  said  party  of  the  first  part  twenty-five 
dollars  as  liquidated  damages,  and  give  imme- 
diate possession  to  the  said  party  of  the  first 
part."  The  declaration  contained  two  counts 
on  this  contract.  In  the  first  all  the  stipulations 
contained  in  the  contract  were  set  forth,  and  the 
plaintiff  alleged,  as  breaches  of  the  contract, 
the  non-payment  of  the  $350,  and  the  omission 
394*]  *aud  refusal  of  the  defendants  to  in- 
close the  lots  with  a  good  and  substantial  fence. 
In  the  second  count,  the  agreement  to  pay  $25 
as  liquidated  damages  was  not  set  forth.  The 
defendants  craved  oyer  of  the  article  of  agree- 
ment, set  it  forth,  and  pleaded  non  est  factum. 
Secondly, they  pleaded  that  the  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action 
thereof  against  them  for  the  said  supposed 
breaches,  because  they  sav  that  before  the  com- 
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mencement  of  the  suit,  to  wit:  Feb.  3,  1831 
(the  suit  being  commenced  Mar.  28, 1831),  they 
tendered  and  offered  to  pay  to  the  plaintiff  the 
sum  of  $25,  the  amount  specified  in  the  article 
of  agreement  to  be  paid  by  the  defendants  as 
liquidated  damages,  etc.,  in  full  satisfaction  of 
the  supposed  breaches,  and  that  the  plaintiff 
refused  to  receive  the  same  from  the  defend- 
ants, and  that  they  always  have  been  and  still 
are  ready  and  willing  to  pay  the  plaintiff  the 
said  sum  of  $25;  but  they  make  no  profert  in 
curia  of  the  money  tendered.  The  defendants 
further  say,  that  they  then  and  there  were  and 
still  are  ready  and  willing  to  give  to  the  plaintiff 
immediate  possession  of  the  premises,  whereof 
the  plaintiff,  on,  etc.,  at  etc., had  notice;  where- 
fore they  pray  judgment  if  the  plaintiff  ought 
to  have  or  maintain  his  action  thereof  against 
them,  etc.  To  this  plea  the  plaintiff  demurred. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.  It 
was  in  the  election  of  the  plaintiff  to  sue  for 
the  non-payment  of  the  money  agreed  to  be 
paid  as  the  price  of  the  land,  or  to  claim  the 
liquidated  damages.  Here  he  has  chosen  to 
ask  the  former,  and  the  defendants  are  not  en- 
titled to  be  let  off  from  a  specific  performance 
of  their  agreement,  by  tendering  the  sum  stip- 
ulated as  damages.  2"Com.  Cont.,  547;  5  Cow., 
270.  Besides,  the  plea  is  bad  in  form,  in  not 
making  a  profert  in  curia  of  the  money  ten- 
dered, and  in  pleading  the  matter  set  forth  in 
defense,  in  bar  of  the  action,  instead  of  in  bar 
of  damages  beyond  the  sum  tendered.  2  Chit. 
PL,  432,  498;  1  Ld,  Raym.,  254;  17  Johns., 
253;  9  Id.,  641;  5  Cow.,  248. 

Mr.  B.  F.  Butler,  for  the  defendants.  In 
2  Taunt.,  486,  will  be  found  a  plea  similar  to 
the  one  in  this  case,  to  which  no  *ob-  [*395 
jection  was  made;  although  it  is  not  denied  that 
in  the  precedents  generally,  it  is  alleged  that 
the  money  is  brought  into  court.  The  question, 
however,  intended  to  be  submitted  is, whether 
the  plaintiff  can  recover  anything  beyond  the 
sum  agreed  upon  as  liquidated  damages  ;  and 
whether,  upon  payment  of  that  sum  and  sur- 
rendering the  possession  of  the  lots, the  defend- 
ants are  not  entitled  to  be  freed  from  the  con- 
tract. This  case  is  different  from  that  in  5 
Cow.  ,270,  and  from  the  cases  found  in  the  note 
attached  to  that  case.  In  those  cases  it  is  ob- 
vious that  the  stipulations  relied  upon  by  the 
defendants  were  intended  for  the  benefit  of  the 
plaintiffs  alone;  while  here  it  is  submitted  that 
the  stipulation  was  meant  as  well  for  the  ben- 
efit of  the  defendants  as  of  the  plaintiff. 

Mr.  Spencer  in  reply.  There  is  nothing  in 
the  contract  from  which  it  can  be  inferred 
that  the  plaintiff  agreed  to  release  the  defend- 
ants from  a  specific  performance,  on  receiving 
$25  and  a  surrender  of  possession. 

By  the  Court,  Sutherland,  J.  The  plea  is 
clearly  bad,  both  in  form  and  substance.  It  is 
a  plea  of  tender  before  suit  brought,  but  it 
makes  no  profert  -in  curia  of  the  money  ten- 
dered, and  it  is  pleaded  in  bar  of  the  action, in- 
stead of  in  bar  of  damages  beyond  the  sum  ten- 
dered. These  objections  to  the  plea  are  both 
fatal.  2  Chit.  PI.,  432,  498;  1  Ld.  Raym.,  254. 

Indeed, the  plea  was  admitted  by  the  defend- 
ant's counsel  to  be  bad  in  these  and  other  re- 
spects; but  he  contended  that,  by  the  true  con- 
struction of  the  contract,  the  defendants  were 
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at  liberty  to  abandon  it  by  paying  $25, the  sum 
agreed  on  as  stipulated  damages,  and  restoring 
the  possession  of  the  premises  mentioned  there- 
in to  the  plaintiff;  that  the  plaintiff's  action, 
therefore,  should  have  been  brought  for  those 
liquidated  damages,  and  not  for  a  general 
breach  of  covenant;  and  that  the  declaration  is, 
therefore,  bad.  This  does  not  appear  to  me  to 
be  the  natural  or  legal  import  of  the  covenant. 
The  inquiry  in  such  cases  always  is,  what  was 
the  intention  of  the  parties?  There  is  nothing 
in  this  case  which  authorizes  us  to  say  that  it 
was  in  the  contemplation  of  the  parties,  that 
396*]  the  defendants  might  relieve  them- 
selves from  their  covenant  to  pay  the  price  of 
the  land,  by  paying  the  sum  agreed  upon  as 
stipulated  damages,  and  surrendering  posses- 
sion. 

Judgment  for  plaintiff. 

Cited  in— 3  N.  Y.,  214 ;  8  Barb.,  411 ;  57  Barb.,  565 ; 
1  E.  D.  S.,  581 ;  99  U.  S.,  561. 


MATTHEWS  t>.  WHITNEY. 

Action  of  Replevin  against  Officer — Declarations 
of  Third  Person  in  Possession  at  Time  of  Seiz- 
ure of  Property,  Admissible — Practice — New 
Witnesses  after  Case  is  Summed  Up — Discre- 
tion of  Court. 

In  an  action  of  replevin  by  the  owner  of  property 
seized  for  a  violation  of  the  provisions  of  the  Statute 
relative  to  the  Onondaga  Salt  Works,  brought  against 
the  officer  who  made  the  seizure.the  declarations  of  a 
third  party  in  possession  of  the  property  at  the  time 
of  the  seizure,  although  not  the  authorized  agent  of 
the  owner,  tending  to  show  that  he  was  removing  a 
quantity  of  salt  before  it  had  been  inspected  and  the 
•duties  thereon  paid,  are  admissible  in  evidence;  un- 
der this  Act  the  person  in  possession  at  the  time  of 
the  seizure  being  considered  as  the  owner. 

It  is  discretionary  with  a  circuit  judge  whether  he 
will  permit  new  witnesses  to  be  examined  after 
counsel  have  summed  up  the  cause.. 

Citation— 1  R.  S.,  276,  sec.  142. 

rpHIS  was  an  action  of  replevin,  tried  at  the 
JL  Madison  Circuit  in  Sep.,  1831,  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  for  the  taking  and  de- 
taining of  a  pair  of  horses,  sleigh  and  harness. 
The  defendant  pleaded  non  cepit,  and  accom- 
panied his  plea  with  a  notice  that  on  the  trial 
of  the  cause  he  would  prove  that  he  took  and 
detained  the  property  specified  in  the  declara- 
tion, as  a  deputy  of  the  Superintendent  of  the 
Onondaga  Salt  Springs,  by  virtue  of  the  pro- 
visions of  the  statute  relative  to  such  springs. 
The  property  in  the  goods  was  shown  to  be  in 
the  plaintiff;  but  it  was  proved  that  the  horses, 
sleigh  and  harness,  were  seized  by  the  defend- 
ant, while  in  the  possession  of  one  Henry  Phil- 


NOTE.— Practice— Re-opening  the  case  to  admit  fur- 
ther evidence. 

After  the  parties  have  rested,  or  after  they  have 
commenced  summing  up,  the  admission  of  further 
testimony  is  in  the  discretion  of  the  court.  Jackson 
v.Tallmadge,  4  Cow.,  450;  People  v.  Hector,  19  Wend., 
569:  Alexander  v.  Byron,  2  Johns.  Gas.,  318:  Burger 
v.  White,  2  Bosw.,  92;  Anthony  v.  Smith,  4  Bosw., 
503;  Speyer  v.  Stern,  2  Sweeny,  516;  Williams  v. 
Hayes,  20  N.  Y.,  58;  Caldwell  v.  N.  J.  Steamboat  Co., 
47  N.  Y..  282;  56  Barb.,  425;  Kellogg  v.  Kellogg,  6 
Barb.,  116  ;  Barrett  v.  Carter,  3  Lans.,  68  ;  Stacy  v. 
Oraham,  3  Duer,  444;  14  N.  Y.,  492;  Lewis  v.  Ryder, 
13  Abb.  Pr.,  1. 
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lips,  who  was  detected  in  removing  in  the  sleigh 
which  was  seized  a  quantity  of  salt  from  the 
Town  of  Salina,  before  it  had  been  inspected 
and  the  duties  thereon  paid,  with  the  intent  to 
evade  the  inspection  and  the  payment  of  duties. 
The  declarations  of  Phillips,  tending  to  show 
that  the  salt  was  removed  in  violation  of  the 
provisions  of  the  statute,  were  received  in  evi- 
dence, although  objected  to  by  the  plaintiff. 
The  defendant  proved  the  commencement  of 
a  suit  against  Phillips  for  the  recovery  of  the 
*penalties  prescribed  by  the  statute,and[*397 
produced  in  evidence  a  deputation  to  himself 
from  the  Superintendent  of  the  Salt  Springs, 
bearing  date  on  the  day  that  the  seizure  was 
made.  On  the  part  of  the  plaintiff,  evidence 
was  given  tending  to  show  that,  at  the  time  of 
the  seizure,  the  defendant  could  not  have  had 
his  deputation.  After  the  counsel  for  the  plaint- 
iff had  concluded  summing  up  the  evidence  to 
the  jury,  he  stated  to  the  judge  that  since  he 
commenced  summing  up, he  had  learned  that  he 
could  prove  by  a  witness  then  in  court,  that  the 
defendant,  at  the  time  of  the  seizure  of  the 
property,  had  not  the  deputation  under  which 
he  claimed  to  act;  and  asked  permission  to  call 
such  witness.  The  counsel  on  the  other  side 
objected,  alleging  that  some  of  the  defendant's 
witnesses  had  left  court.  The  judge  refused 
to  have  the  witness  called.  During  the  trial, 
the  Superintendent  of  the  Salt  Works  was  in 
court, but  was  not  called  as  a  witness  by  either 
party.  The  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  defendant.  The  plaint- 
iff moved  for  a  new  trial.  The  principal  ground 
relied  upon  by  the  counsel  for  the  plaintiff,  in 
support  of  the  application  for  a  new  trial,  was, 
that  the  admissions  or  declarations  of  Phillips 
being  the  admissions  and  declarations  of  a 
third  party,ought  not  to  have  been  received.  In 
answertowhich.it  was  urged,  that  as  the  statute 
authorizes  the  officer  seizing  the  sled,  with  the 
team  thereto  belonging,  to  retain  the  property 
until  the  determination  of  a  suit  to  be  brought 
against  the  person  removing  the  salt,  for  the 
recovery  of  the  penalties  prescribed,  it  is  man- 
ifest that  the  Legislature  intended  that  the 
property  seized  should  be  kept  to  satisfy  such 
recovery.  In  the  action  for  the  penalties,  the 
admissions  of  the  defendant  in  the  suit  would 
be  proper  evidence,  and  thus  his  admissions 
would  operate  to  deprive  the  owner  of  his  prop- 
erty; and  if  so,  the  counsel  for  the  defendants 
insisted  that  his  admissions  relative  to  the  same 
subject-matter  were  equally  admissible  in  an 
action  brought  by  the  owner  to  dispossess  the 
officer. 

Messrs.  B.  Davis  Noxon  and  J.  A.  Spen- 
cer, for  the  defendant. 

Messrs.  C.  P.  Kirkland  and  N.  P.  Ran- 
dall,  for  the  plaintiff. 

*By  the  Court,  Sutherland,  J.  The  [*398 

general  property  of  the  plaintiff  in  the  articles 
in  question  is  not  disputed.  The  seizure  is  jus- 
tified on  the  ground  that  the  sleigh  and  horses 
were  employed  in  the  removing  and  carrying 
away  from  Salina  of  salt  which  had  not  been 
inspected,  and  upon  which  the  duties  had  not 
been  paid.  This  fact  was  clearly  established. 
By  the  142d  section  of  the  Act  relating  to  this 
subject,  1  R.  S.,  276,  it  is  provided  that  every 
person  who  shall  remove  or  attempt  to  remove 
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salt,  etc.,  before  it  shall  have  been  inspected, 
and  the  duties  thereon  paid,  shall  forfeit  $5 
for  every  bushel  so  removed ;  and  that  the 
boat,  vessel,  cart,  wagon,  sled  or  other  vehi- 
cle, in  and  by  which  the  same  shall  be  re- 
moved, etc.,  together  with  the  apparel,  tackle 
and  team  thereto  belonging,  shall  be  taken  to 
be  the  property  of  such  person,  and  shall  be 
liable  to  the  payment  of  such  penalty.  The 
144th  section  expressly  authorizes  the  officer 
who  may  seize  the  salt,  also  to  seize  the  boat, 
sled  or  other  vehicle  in  which  it  may  be  found, 
with  the  team  belonging  thereto,  and  to  retain 
the  same  until  the  determination  of  the  suit 
which  may  be  brought  for  the  penalty.  It  was 
shown  that  a  suit  had  been  brought  against 
Phillips  for  the  penalty,  and  the  seizure  and 
detention  of  the  sleigh  and  horses  were  justi- 
fied under  the  foregoing  provisions. 

It  is  contended  by  the  counsel  for  the  plaint- 
iff, that  the  provisions  of  the  statute  on  this 
subject  are  unconstitutional,  inasmuch  as  they 
authorize  the  seizure  and  detention  of  the 
property  of  one  man  for  the  offense  of  another. 
This  is  a  feature  which  has  always  existed  in 
the  revenue  laws  of  this  and  it  is  believed  of 
every  other  country.  The  laws  of  the  U.  S. 
are  more  rigid  than  this  ;  they  are  justified  by 
the  necessity  of  the  case.  A  revenue  system 
cannot  be  enforced  without  these  prompt  and 
summary  remedies. 

The  declarations  of  Phillips,  tending  to  show 
that  the  salt  had  been  smuggled,  were  prop- 
erly admitted.  The  salt  was  found  in  his  pos- 
session, on  board  the  sleigh,  and  drawn  by  the 
horses  in  question.  Under  this  Act  they  are 
to  be  considered  his  property,  and  liable  as 
such  for  the  penalties  to  which  he  has  sub- 
jected himself. 

399*]  *The  evidence  of  the  defendant's  au- 
thority to  make  the  seizure  was,  prima  fade, 
sufficient. 

It  was  a  matter  of  sound  discretion  in  the 
judge,  whether  he  would  permit  new  witnesses 
to  be  examined,  after  the  counsel  had  summed 
up.  It  was  objected  to  in  this  case  by  the  de- 
fendant's counsel,  on  the  ground  that" some  of 
his  witnesses  had  left  the  court ;  their  re-ex- 
amination might  have  been  necessary. 

The  general  scope  of  the  charge  of  the  judge 
was  pretty  strong  against  the  plaintiff ;  but 
not  more  so,  I  think,  than  was  warranted  by 
the  evidence. 

New  trial  denied. 


ETHERIDGE  v.  OSBORN. 

Former  Verdict  and  Judgment  as  a  Bar — Es- 
toppel— Pleading. 

A  verdict  and  judgment  thereon,  on  a  fact  or  title 
distinctly  put  in  issue,  may  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same  par- 
ties or  their  privies,  in  respect  of  the  same  fact  or 
title. 

In  England,  if  a  plea  begins  as  an  answer  only  to 
part  of  the  declaration,  and  is  in  truth  only  an  an- 
swer to  part,  the  plaintiff  cannot  demur,  but  must 
take  judgment  for  the  part  unanswered  as  by  nil 


NOTE.— Former  adjudication—  When  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow.,  120,  note;  Lawrence  v. 
Hunt,  10  Wend.,  80,  note. 
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dictt.    Here,  however,  it  is  otherwise ;  and  to  such 
plea  a  general  demurrer  will  be  sustained. 

Citations— 30  Johns.,  204 ;  2  Wend.,  419 ;  8  Wend., 
615 :  1  Chit.  PL,  509 ;  1  Saund.,  28.  n.  1, 2,  3 ;  6  Bing., 
587 ;  19  Com.  L.  B.,  169 ;  3  East,  346  ;  3  Cow.,  130 ;  3 
Wend.,  32 ;  6  Wend.,  288 ;  11  St.  Tr.,  261 ;  1  Phil.  Ev., 
223. 

rPHE  plaintiff  declared  in  indebitatus  assump- 
J-  sit,  for  the  use  and  occupation  of  certain 
premises,  viz.  :  a  raceway,  water  and  water 
privileges,  laying  the  indebtedness  May  1, 
1831,  and  claiming  the  sum  of  $200.  The  dec- 
laration also  contained  a  count  upon  a  quan- 
tum meruit,  for  the  use  and  occupation  of  the 
same  premises.  The  defendant  pleaded  non 
assumpsit  and  a  special  plea,  to  which  the 
plaintiff  demurred.  Attached  to  the  demurrer 
books  presented  to  the  court,  by  stipulation 
between  the  parties,  was  a  bill  of  particulars, 
in  which  the  plaintiff  claimed  to  recover  for 
the  use  and  occupation  by  the  defendant  of 
certain  premises,  demised  to  him  by  the  plaint- 
iff for  the  space  of  two  years,  commencing 
Apr.  1,  1829,  and  ending  Apr.  1,  1831,  for 
for  which  the  plaintiff  claimed  to  recover  $75 
per  annum.  The  defendant,  in  his  special 
plea,  said  that  the  plaintiff  ought  *not  [*4OO 
to  be  admitted  to  aver  in  his  declaration  that 
anything  was  due  or  became  due  to  him  from 
the  defendant,  for  or  by  reason  of  the  use  and 
occupation  of  the  premises,  so  far  as  the  de- 
fendant is  alleged  in  the  declaration  to  have 
used  and  occupied  the  same,  at  any  time  pre 
vious  to  Apr.  1,  1830,  because,  he  said,  that  in 
the  Term  of  June,  1829,  of  the  Court  of  C.  P. 
of  the  County  of  Herkimer,  he,  the  defend- 
ant, impleaded  the  plaintiff,  in  an  action  of 
replevin,  for  taking  and  detaining  of  certain 
goods  and  chattels  ;  that  the  plaintiff  appeared 
in  such  suit,  and  avowed  the  taking  of  the 
said  goods  and  chattels  as  a  distress  for  rent 
accrued  upon  certain  premises,  due  Apr.  1, 
1829,  under  and  by  virtue  of  a  demise  of  the 
said  premises  from  the  plaintiff  to  the  defend- 
ant, for  the  term  of  10  years  from  Nov.  15, 
1825,  reserving  an  annual  rent  of  $75  ;  and  be- 
cause, Apr.  1,  182.9,  the  sum  of  $75  was  due 
for  the  rent  of  the  premises  for  the  space  of 
one  year,  ending  on  that  day,  he  well  avowed 
the  taking  of  the  goods,  etc.,  and  prayed  a 
return,  etc.;  that  to  the  said  avowry,  he,  the 
defendant,  pleaded  that  the  defendant  ought 
not  to  have  avowed,  etc.,  because,  Nov.  27, 
1825,  he,  by  a  certain  article  of  agreement,  de- 
mised to  the  defendant  a  certain  mill  lot,  for 
the  purpose  of  erecting  a  saw-mill  thereon, 
with  certain  privileges  thereto  appertaining, 
for  the  term  of  10  years,  subject  to  an  annual 
rent  of  $75 ;  that  in  and  by  the  said  article  of 
agreement,  the  plaintiff  engaged  and  bound 
himself,  during  the  summer  of  1826,  to  dig  a 
raceway  from  the  West  Canada  Creek  to  and 
through  the  lot  demised  to  the  defendant,  so 
deep  that  the  water  therein  should  be  4  feet  in 
depth  when  the  water  in  the  West  Canada. 
Creek  should  be  at  its  ordinary  height ;  that 
the  plaintiff,  notwithstanding,  did  not,  before 
or  during  the  summer  of  1826,  or  at  any  time 
previous  to  the  putting  in  of  the  plea  of  the 
defendant,  dig  the  raceway  of  the  depth  afore- 
said ;  and  that  after  alleging  those  facts,  he 
averred  in  his  plea  that  the  use  and  benefit  of 
the  demised  premises  depended  upon  the  use 
and  enjoyment  of  the  raceway  so  stipulated  to 
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be  dug  by  the  plaintiff,  and  which  he  had 
omitted  to  dig ;  concluding  with  a  verification 
and  prayer  of  judgment.  The  defendant  then 
4O1*]  further  alleged  in  his*special  plea,  put 
in  by  him  in  this  suit,  that  to  the  plea  of  him, 
the  defendant,  to  the  avowry  of  the  plaintiff, 
the  plaintiff  replied,  admitting  the  demise  set 
forth  in  the  plea,  and  the  covenant  on  his  part 
to  dig  the  raceway,  and  alleging  that  he  had 
fully  performed  ;  traversing  that  the  use  and 
enjoyment  of  the  demised  premises  depended 
upon  having  in  the  raceway  water  to  the  depth 
of  4  feet,  when  the  water  of  the  West  Canada 
Creek  was  at  its  ordinary  height ;  concluding 
to  the  country  with  a  similiter.  That,  upon 
the  issue  thus  joined,  such  proceedings  were 
had,  that  afterwards,  to  wit :  in  the  Term  of 
Feb.,  1831,  of  the  Court  of  C.  P.  of  Herkimer, 
the  issue  was  tried  by  a  jury  of  the  country, 
who,  on  their  oath,  said  that  the  plaintiff  had 
not  performed  his  covenants  in  the  article  of 
agreement  specified,  and  that  the  use  and  bene- 
fit of  the  premises  demised  to  the  defendant 
did  depend  upon  the  enjoyment  of  and  hav- 
ing in  the  raceway,  specified  in  the  article  of 
agreement,  water  to  the  depth  of  4  feet,  when 
the  water  of  the  Canada  Creek  was  at  its  ordi- 
nary height ;  and  that  the  sum  of  $75,  claimed 
by  the  plaintiff  as  due  for.  rent  Apr.  1,  1829, 
was  not  due  and  in  arrear  from  the  defendant 
to  the  plaintiff ;  and  they  assessed  the  damages 
of  the  plaintiff  in  that  suit  (the  defendants 
here)  at  six  cents,  and  his  costs  at  six  cents ; 
and  that  upon  such  verdict  judgment  was  ren- 
dered for  the  now  defendant.  The  defendant 
then  averred  that  the  parties  and  the  premises 
were  the  same  in  the  two  suits,  and  that  this 
action  is  brought  for  a  subsequent,  occupation 
and  continuation  of  possession  of  the  same 
premises  under  the  same  demise ;  that  the 
plaintiff  did  not,  Apr.  1,  1829,  dig  or  cause  to 
be  dug  the  said  raceway  of  the  depth  of  4  feet, 
nor  hath  he  at  any  time  since  that  day,  and 
previous  to  Apr.  1,  1830,  opened  or  dug  the 
same;  concluding  with  a  verification  and  prayer 
of  judgment,  if  the  plaintiff  ought  to  be  ad- 
mitted to  aver  that  anything  is  due  to  him 
from  the  defendant,  for  the  use  and  occupa- 
tion of  the  premises  by  the  defendant,  at  any 
time  on  or  before  Apr.  1,  1830.  To  this  plea 
the  plaintiff  demurred. 

4O9*1  *Mr.  A.  Hackley,  for  the  plaintiff, 
insisted  that  the  special  plea  is  bad,  in  being 
an  answer  only  to  part  of  the  declaration,  and 
in  fact  professing  to  be  answer  only  to  part,  20 
Johns.,  204;  2  Wend.,  419;  8  Id.,  615;  and  he 
contended,  further,  that  if  the  matter  set  forth 
in  the  plea  had  been  pleaded  as  a  full  answer 
to  the  declaration,  it  would  not  in  this  case 
have  been  a  bar  to  the  plaintiff's  right  to  re- 
cover for  the  subsequently  accruing  rents,  as 
the  rights  of  the  parties  were  liable  to  be 
changed,  by  a  change  of  circumstances  in  ref- 
erence to  the  covenants  contained  in  the  article 
of  agreement.  3  Cow.,  120;  4  Id.,  559;  3  East, 
853.  That  the  defect  in  the  plea  was  matter  of 
substance,  and  not  of  form  and,  therefore,  the 
subject  of  a  general  demurrer,  he  cited  3  East, 
346. 

Mr.  A.  Osborn,  in  pro.  per. ,  cited  1  Chit. 
PI.,  509;  1  Saund.,  28,  n.  1-3,  and  Clarksonv. 
Lawson,  6  Bing.,  587,  to  show  that  wben  one 
plea  has  been  pleaded  to  the  whole  declaration, 
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the  defendant  may  put  in  a  second  plea,  ap- 
plicable only  to  a  portion  of  the  cause  of  ac- 
tion, where  the  matter  of  the  action  is  sever- 
able  or  divisible. 

Mr.  Hackley,  in  reply,  said  that  the  practice 
of  our  court  was  different  in  this  respect  from 
the  K.  B.,  and  relied  upon  the  cases  by  him 
before  cited, 

By  the  Court,  Sutherland,  J.  The  objec- 
tion to  the  plea  principally  relied  upon  is,  that 
it  professes  to  answer  and  does,  in  fact,  an- 
swer only  a  part  of  the  declaration. 

The  declaration  and  bill  of  particulars  show 
the  plaintiff's  claim  to  be  for  two  years'  rent 
of  the  premises,  commencing  Apr.  1,  1829,  and 
ending  Apr.  1,  1831.  The  plea  sets  up  a  bar  to 
the  recovery  of  any  rent  which  accrued  on  or 
before  Apr.  1, 1830,  but  neither  admits  nor  de- 
nies the  claim  for  the  rent  of  1831.  This  is  a 
fatal  defect,  according  to  the  caqes  of  Sterling 
v.  tiherwood,  20  Johns.,  204;  Hickok  v.  Coates, 
2  Wend.,  419,  and  Slocumv.Despard,8Id.,  615, 
where  all  the  authorities  are  referred  to.  In  En- 

§land,  according  to  Mr.  Chitty  and  Sergeant 
aunders,  1  Chit.  PI.,  509;  1  Saund.,  28, 
n.  1-3,  if  a  *plea  begin  only  as  an  an-  [*4O3 
swer  to  part,  and  is,  in  truth,  only  an  answer 
to  part,  the  plaintiff  cannot  demur,  but  must 
take  hi*!  judgment  for  the  part  unanswered,  as 
by  nil  die-it.  Here  the  rule  is  different,  as  is 
shown  by  the  preceding  cases.  In  the  recent 
case  of  Clarkson  v.  Lawson,  6  Bing.,  587  ;  19 
C.  L.  R. ,  169,  the  defendant,  in  an  action  for 
a  libel,  put  in  a  plea:  first,  to  the  whole  dec- 
laration; and  second,  a  special  plea  justifying 
as  to  a  part  of  the  charge.  The  libel  charged 
the  plaintiff  with  extortion  as  a  proctor,  and 
alleged  that  he  had  been  three  times  suspended. 
The  second  special  plea  justified  as  to  one  sus- 
pension, and  upon  demurrer  it  was  held  good. 
The  court  considered  the  charge  as  severable 
in  its  nature,  and  amounting  to  an  allegation 
of  three  distinct  suspensions,  and  that  the  de- 
fendant had  a  right  to  justify  as  to  part,  by  way 
of  diminishing  or  mitigating  the  damages.  Bo- 
sanquet,  J.,  says,  one  plea  having  been  pleaded 
to  the  whole  declaration,  there  has  been  no  dis- 
continuance, and  the  defendant  has  a  right  to 
put  a  second  plea  on  record,  applicable  to  a 
portion  of  the  charge  only,  where  the  matter  is 
in  its  nature  severable. 

If  it  were  an  open  question,  this  would  ap- 
pear to  me  to  be  the  sound  rule  upon  the  sub- 
ject; but  since  the  case  in  20  Johnson,  the  rule 
in  this  court  has  been  considered  different,  and 
perhaps  ought  not  now  to  be  disturbed,  espe- 
cially as  it  is  rather  a  matter  of  form  than  of 
substance.  It  may  also  be  said,  in  support  of 
the  decision  and  principle  alluded  to,  that  as  a 
general  rule,  each  plea  must  stand  or  fall  by  it- 
self, and  cannot,  therefore,  be  supported  by 
any  other  plea;  and  that,  therefore,  in  testing 
the  sufficiency  of  a  special  plea,  no  regard  can 
be  paid  to  the  general  issue. 

The  principle  of  the  plea  is  sound.  So  far  as 
the  subject  matter  in  controversy  has  been 
once  adjudicated  upon,  the  parties  are  conclud- 
ed by  it.  Outram  v.  Morewood,  3  East,  346;  3 
Cow.,  120;  3  Wend.,  32;  6  Id.,  288;  Duchess  of 
Kingston's  case,  11  St.  Tr.,  261 ;  1  Phil.  Ev., 
223. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendant  to  amend,  on  payment  of  costs. 
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Answer  to  part  of  plea.    Cited  in-19  Wend.,  549 ; 

6  former' adjudication.  Cited  in-3  N.  Y.,  522 ;  13 
Barb.,  161;  17  Barb.,  420:  36  Barb.,  94;  50Ind.,  420; 
40  N.  J.  L.,272. 


4O4*]      *BENJAMIN  v.  SMITH. 

Delay  in  Collection  of  Execution—  When  Fraudu- 
lent as  to  Junior  Execution —  Verdict  not  Af- 
fected by  Improper  Evidence  will  not  be  Set 
Aside— Action  against  Sheriff— Competency  of 
Witnesses. 

An  execution,  the  collection  of  which  is  delayed, 
will  not  be  deemed  fraudulent  as  against  a  junior 
execution,  unless  the  delay  is  caused  by  the  inter- 
ference or  directions  of  the  plaintiff  in  the  senior 
execution. 

A  verdict  will  not  be  set  aside,  on  a  case  made,  for 
the  cause  that  improper  evidence  was  received,  if 
the  court  perceive,  beyond  the  possibility  of  doubt, 
that  such  evidence  could  not  have  had  any  influence 
upon  the  verdict. 

Whether,  in  an  action  against  the  sheriff  by  a  par- 
ty claiming  the  proceeds  of  the  sales  under  an  exe- 
cution, the  landlord  of  the  defendant,  who  claimed 
rent  to  be  due  to  him,  and  to  whom  the  sheriff  paid 
what  was  demanded,  can  be  a  witness  for  the  sher- 
iff, quaere. 

In  an  action  against  the  sheriff  for  an  alleged 
false  return  of  an  execution,  consisting  in  apply- 
ing the  proceds  of  a  sale  to  one  execution  and  re- 
turning another  nuMa  bona,  one  of  two  plaintiffs  in 
the  execution  to  the  payment  of  which  the  money 
is  applied,  is  not  a  competent  witness  for  the  sher- 
iff, although  the  sheriff  has  executed  to  him  a  re- 
lease, and  his  co-plaintiff  has  discharged  him  from 
all  liability  to  contributions  under  the  bond  of  in- 
demnity executed  by  him  to  the  sheriff. 

Citations-3  Camp.,  523;  2  Phil.  Ev.,  238;  4  Wend., 
332,  335 ;  4  Camp.,  38 ;  Stark,  Ev.,  pt.  4,  p.  42;  1  Wend., 
295 ;  6  Wend.,  660. 

fPHIS  was  an  action  on  the  case  for  a  false  re- 
J-  turn  to  an  execution,  alleged  to  have  been 
made  by  the  defendant  as  sheriff  of  the  County 
of  Chenango,  tried  at  the  Chenango  Circuit  in 
Oct.,  1831,  before  the  Hon.  Robert  Monell,  one 
of  the  Circuit  Judges. 

Oct.  23,  1827,  an  execution  in  favor  of  the 
plaintiff  against  one  Pliny  Nichols,  for  $479.60, 
was  delivered  to  a  deputy  of  the  defendant  of 
the  name  of  Humphrey  by  virtue  of  which  a 
levy  was  made  on  household  furniture  and 
other  property  of  Nichols,  which,  Feb.  5, 1828, 
was  sold  by  another  deputy  of  the  defendant 
of  the  name  of  Glover,  by  virtue  of  the  execu- 
tion in  favor  of  the  plaintiff,  and  also  of  anoth- 
er execution  against  Nichols,  in  favor  of  Elijah 


NOTE. — New  trial— Harmless  evidence. 

A  new  trial  will  not  be  granted  because  of  the  ad- 
mission of  improper  evidence,  where  it  could  not  by 
any  legal  possibility  have  affected  the  result.  In  ad- 
dition to  the  above  case  of  Benjamin  v.,Smith,  see 
Crary  v.  Sprague,  ante.  p.  41;  Barton  v.  Syracuse,  37 
Barb.,  292;  36  N.  Y.,  54;  Shorter  v.  People,  2  N.  Y., 
193;  Worrall  v.  Parmelee,  1  N.  Y.,  519:  Ashley  v. 
Marshall,  29  N.  Y.,  494;  Bundle  v,  Allison,  34  N.  Y., 
180;  Forrest  v.  Forrest,  25  N.  Y.,  501;  Patterson  v. 
O'Hara,  2  E.  D.  Smith,  58;  Beach  v.  Raymond,  2  E. 
D.  Smith,  496;  Hunt  v.  Bennett,  4  E.  D.  Smith,  647; 
Forrest  v.  Forrest,  6  Duer,  102;  3  Abb.  Pr.,  144: 
Rainsford  v.  Rainsford,  57  Barb.,  68;  Renaud  v.Peck, 
2  Hilt,137;  Ahern  v.  Standard  Life  Ins.Co.,  2  Sweeny, 
441:  Smith  v.  Kerr,  1  Barb.,  155;  Deifendorf  v.  Gage, 
7  Barb.,  18;  Gardenier  v.  Tubbs,  21  Wend.,  169:  Wil- 
cox  Silver  Plate  Co.  v.  Green,  9  Hun,  347:  72  N.  Y., 
17;  Bennett  v.  Austin.  5  Hun,  536;  Foot  v.  Beecher, 
78  N.  Y.,  155;  7  Abb.  N.  C.,  358;  Norwich  &  C.  Ry.  Co. 
v.  Cahill,  18  Conn.,  484;  Parker  v.  Griswold,  17  Conn., 
288;  Dodge  v.  Greeley,  31  Me.,  343;  Hovey  v.Hobson, 
55  Me..  256;  Carlock  v.  Spencer,  7  Ark.,  12;  Parke  v. 
Foster,  26  Ga.,  465;  Lunday  v.  Thomas,  26  Ga.,  537; 
Eckert  v.  Cameron,  43  Pa.  St.,  120. 
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Rathbone  and  Alvah  Hunt,  whereby  the  sher- 
iff was  directed  to  levy  $765.98  of  debt  besides 
costs;  which  latter  execution  was  delivered  to 
Glover  Feb.  28,  1827,  under  which  a  levy  was 
made,  and  an  inventory  of  property  taken 
Mar.  9, 1827.  The  property  sold  for  $367.77, 
out  of  which  sum  the  deputy  paid  $77.62  to 
one  Haines,  who  claimed  the  same  to  be  due 
to  him  as  the  landlord  of  the  premises  occupied 
by  Nichols,  as  rent,  and  the  residue,  to  wit: 
$290.15,  was  paid  to  Rathbone  and  Hunt  on 
account  of  their  *execution.  The  exe  [*4O5 
cution  of  the  plaintiff  was  returned  nullabona, 
which  was  alleged  to  be  a  false  return,  on  the 
ground  that  the  execution  of  Rathbone  and 
Hunt,  by  the  delay  in  its  enforcement,  had 
lost  its  priority,  and  ought  to  have  been  treat- 
ed by  the  sheriff  as  dormant  and  fraudulent  in 
reference  to  the  execution  of  the  plaintiff.  On 
the  trial  of  the  cause,  evidence  was  given  by 
both  parties  as  to  the  delay  in  enforcing  the 
execution  of  Rathbone  and  Hunt,  and  the  jury, 
under  the  charge  of  the  judge,  found  a  ver- 
dict for  the  defendant — thereby  finding  that 
the  execution  was  not  dormant.  The  plaintiff 
moved  for  a  new  trial,  alleging  the  verdict  to  be 
against  the  weight  of  the  evidence,  and  com- 
plaining of  the  admission  of  incompetent  wit- 
n  esses.  Haines,  the  landlord,  was  sworn  and 
examined  as  a  witness  on  the  part  of  the  de- 
fendant, to  prove  the  rent  due  to  him  and  the 
payment  thereof  by  the  deputy;  and  Hunt,  one 
of  the  plaintiffs  in  the  execution  alleged  to  be 
dormant,  was  examined  as  a  witness  in  refer- 
ence to  the  delay  in  the  enforcement  of  that 
execution.  Both  these  witnesses  were  objected 
to  by  the  plaintiff  as  incompetent,  but  were 
admitted  by  the  judge.  In  reference  to  the  in- 
terest of  Hunt,  the  following  facts  appeared. 
May  13,  1828,  Rathbone  and  Hunt  executed  an 
instrument  to  the  sheriff,  whereby  they  bound 
themselves  to  indemnify  him  for  paying  over 
to  them  the  proceeds  of  the  sale  of  Nichols' 
property.  Dec.  13,  1828,  the  sheriff,  on  receiv- 
ing a  bond  of  indemnity  from  Elijah  Rath 
bone  and  one  Ransom  Rathbone  in  reference  to 
the  same  matter,  released  Hunt  from  all  claims 
and  demands  whatsoever,  and  from  all  liabil- 
ity under  the  instrument  executed  by  him  and 
Rathbone  May  18,  1828  ;  and  Oct.  17,  1831 
(the  day  of  the  trial  of  this  cause),  Rathbone 
executed  to  Hunt  an  instrument,  releasing  all 
right  to  claim  contributions  from  him,  in  case 
Rathbone  should  be  subjected  to  damage  or 
loss  in  consequence  of  the  bond  of  indemnity 
of  Dec.  13, 1828,  executed  to  the  sheriff.  Upon 
these  facts  being  shown,  the  judge  ruled  that 
Hunt  was  a  competent  witness,  and  he  was,  ac- 
cordingly, sworn  and  gave  testimony  on  the 
part  of  the  defendant. 

*Mr.  B.  F.  Butler,for  the  plaintiff.  [*4O6 
Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  The  action 
rests  upon  the  allegation  that  the  execution  of 
Rathbone  and  Hunt  had  become  dormant  and 
lost  its  priority,  and  that  the  proceeds  of  the 
sale,  therefore,  belonged  to  the  plaintiff,  and 
should  have  been  applied  upon  his  execution. 

The  jury  were  correctly  instructed  by  the 
judge,  that  the  execution  of  Rathbone  and 
Hunt  was  fraudulent  as  against  the  plaintiff,  if 
the  delay  upon  it  was  occasioned  by  their 
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interference  or  directions;  that  whether  it  was 
so  occasioned  or  not  was  a  question  of  fact  for 
them  to  decide  ;  and  that  if  they  should  find 
that  execution  to  have  been  fraudulent,  then 
the  plaintiff  would  be  entitled  to  their  verdict. 
The  jury  found  a  verdict  for  the  defendant, 
and  have,  of  course,  decided  the  main  fact 
upon  which  the  action  rests  against  the  plaint- 
iff. The  verdict  cannot  be  disturbed  as  being 
against  the  weight  of  evidence.  There  was 
sufficient  doubt  in  the  case  to  preclude  the  in- 
terference of  the  court  with  the  finding  of  the 
jury. 

It  only  remains  to  consider  the  objection  to 
the  competency  of  Haines  and  Hunt  as  wit- 
nesses for  the  defendant.  The  defendant,  in 
his  return  to  Rathbone  and  Hunt's  execution, 
stated  that  he  had  paid  over  $77.62,  part  of  the 
proceeds  of  the  sale,  to  Haines,  the  landlord  of 
Nichols,  for  rent  claimed  to  be  due,  etc. ;  and 
he  called  Haines  as  a  witness  to  sustain  this 
part  of  the  return.  He  was  objected  to,  but 
was  admitted  by  the  judge.  Ld.  Ellenborough, 
in  precisely  a  similar  case,  Keightley  v.  Birch, 
3  Camp.,  523  ;  2  Phil.  Ev.,  238,  held  the  land- 
lord to  be  an  incompetent  witness,  on  the 
ground  that  if  the  plaintiff  were  to  succeed 
against  the  sheriff,  the  landlord  would  be  liable 
to  an  action  at  the  suit  of  the  sheriff,  in  which 
the  judgment  against  the  sheriff  would  be  evi- 
dence of  special  damage.  The  money  having 
been  voluntarily  paid  by  the  sheriff  to  the  land- 
lord, with  a  fim  knowledge  of  all  the  facts  in 
the  case,  I  should  very  much  question  whether 
it  could  in  any  event  be  recovered  back.  Con- 
4O  7*]ceding  this  witness  to  have  *been  incom- 
petent, however,  it  affords  no  ground  for  grant- 
ing a  new  trial.  It  is  one  of  those  cases  in 
which  the  court  can  see,  beyond  the  possibility 
of  doubt,  that  the  evidence  had  no  influence 
upon  the  verdict.  It  went  merely  to  the  ques- 
tion of  damages — to  reduce  the  amount  which 
the  plaintiff  would  be  entitled  to  recover,  if  he 
should  recover  at  all.  But  the  jury  have  found 
that  the  Rathbone  and  Hunt  execution  was  not 
fraudulent;  that  the  defendant's  return,  there 
fore,  was  not  false;  which  disposes  of  the  very 
foundation  of  the  plaintiff's  action.  The  ques- 
tion of  damages  never  came  under  their  con- 
sideration. It  is  well  settled,  that  a  verdict 
will  not  be  set  aside  on  account  of  the  admis- 
sion of  improper  or  incompetent  evidence  un- 
der such  circumstances. 

The  objection  to  Hunt  is  not  so  free  from 
difficulty.  He  was  one  of  the  plaintiffs  in  the 
dormant  execution,  and  joined  with  his  part- 
ner, Rathbone,  in  a  full  bond  of  indemnity  to 
the  plaintiff,  against  the  consequences  of  the 
application  of  the  proceeds  of  the  sale  to  their 
execution.  This  instrument  recites  that  Rath- 
bone  and  Hunt  had  requested  the  plaintiff  to 
return  the  plaintiff's  execution  nulla  bona,  and 
to  apply  said  proceeds  upon  theirs;  and  in  con- 
sideration thereof,  indemnifies  him  against  all 
consequences.  This  instrument  bears  date  May 
13,  1828.  Dec.  13,  following,  this  instrument 
was  canceled,  and  the  defendant  released  and 
discharged  Hunt  from  all  liability,  claims  or 
demands  growing  out  of  the  same;  and  on  the 
same  day  he  took  a  new  instrument  of  indem- 
nity from  Rathbone,  with  surety.  Feb.  12, 
1831,  Rathbone  (the  partner  of  Hunt,  the  wit- 
ness) released  and  discharged  him  from  all  lia- 
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bility,  claim  or  demand,  by  way  of  contribu- 
tion or  otherwise,  growing  out  of  this  transac- 
tion. These  releases  were  given  subsequently 
to  the  first  trial  of  this  cause,  in  Dec.,  1828.  4 
Wend.,  232.  Hunt  was  not  offered  as  a  witness 
upon  that  trial.  Rathbone  and  Hunt  having 
indemnified  the  defendant,  were  the  real  par- 
ties in  interest  in  the  cause  ;  so  much  so  that 
their  declarations  would  have  been  competent 
evidence  against  the  defendant.  4  Camp.,  38; 
Stark.  Ev.,  pt.  4,  p.  42;  4  Wend.,  335.  If  the 
plaintiff  should  succeed  in  this  suit,  they  would 
be  liable  to  him  for  his  costs,  1  Wend.,  295 : 
*perhaps  might  also  be  responsible  to  [*4O& 
the  defendant's  attorney  for  their  costs,  if  they 
could  not  be  obtained  from  him.  If  the  plaint- 
iff should  recover  against  the  sheriff,and  should 
not  be  able  to  obtain  satisfaction,  lam  inclined 
to  think  he  might  maintain  an  action  against 
Rathbone  and  Hunt  for  the  money  paid  over 
to  them.  It  was  not  a  payment  voluntarily 
made  to  them  by  the  sheriff,  in  the  discharge 
of  his  official  duty,  but  a  payment  procured  by 
their  solicitation,  and  upon  their  indemnity  ; 
whereas  a  verdict  against  the  plaintiff  in  this 
action  would  be  conclusive  as  to  all  claims 
against  Rathbone  and  Hunt,  in  relation  to  this 
transaction.  None  of  these  interests  are  reached 
by  the  releases.  The  liability  for  the  plaint- 
iff's costs,  if  he  should  recover,  is  clear  and 
certain,  and  is,  of  itself,  sufficient  to  render  the 
witness  incompetent,  Jones  v.  Savage,  6  Wend., 
660. 
A  new  trial  must,  therefore,  be  granted. 

Process—Execution  of— Delay.  Cited  in— 16  Barb., 
589  ;  13  Abb.  Pr.,  118  ;  12  Leg.  Obs.,  10 ;  55  Wis.,  215. 

Verdict— When  icill  be  set  aside.  Cited  in— 13  Barb., 
118 ;  55  Barb.,  589 ;  44  How.  Pr.,  79 ;  11  Abb.  Pr.,  14 ; 
2  Duer,  381 ;  4  Daly,  240. 


CRANE  v.  MAYNARD. 

Contract  under  Seal  for  Erection  of  House  and 
Conveyance  of  Lot — Extension  of  Time — Ac- 
tion of  Covenant  for  Breach  as  to  Manner  of 
Doing  Work,  When  Lies. 

Notwithstanding  the  enlargement  of  the  time  for 
the  performance  of  a  sealed  contract  as  to  the  doing 
of  work,  an  action  may  be  brought  upon  the  con- 
tract after  the  expiration  of  the  enlarged  time,  if 
the  breaches  assigned  go  only  to  the  manner  in 
which  the  work  is  done,  and  not  to  the  failure  in  the 
time  of  performance. 

If  a  plaintiff  in  such  a  case  assigns  as  a  breach 
that  the  defendant  has  not  performed  within  the 
time  limited  by  the  original  contract,  the  defendant 
may  avail  himself  of  the  second  agreement,  as  evi- 
dence of  an  enlargement  of  the  time,  and  defeat  a 
recovery. 

Citations -4  Cow.,  566 ;  2  Wend.,  291, 590 ;  3  Johns.. 
528 ;  6  Wend.,  390. 

rp  HIS  was  an  action  of  covenant,  tried  at  the 
J.  Onondaga  Circuit  in  Oct.  1831,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  on  a  contract  under 
seal,  entered  into  between  him  and  the  defend- 
ant Apr.  1,  1830,  whereby  the  defendant  agreed 
to  sell,  and  by  a  good  warranty  deed  convey 
unto  the  plaintiff  a  lot  in  the  Village  of  Salina; 
and  to  erect  thereon  a  dwelling  house  and  oth- 
er buildings,  finishing  the  same  in  a  manner 
particularly  specified  in  the  contract,  and  to 
deliver  to  the  plaintiff  the  deed  of  the  lot  on 
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4O9*]  *the  completion  of  the  buildings,\ 
he  covenanted  should  be  completed   it 


.which 

_          in   the 

month  of  July  next  after  the  date  of  the  agree- 
ment; the  plaintiff  on  his  part  engaging  to  pay 
the  defendant  $2,050,  of  which  $500  were  to 
be  paid  on  the  delivery  of  the  deed,  and  the 
residue  in  three  annual  installments,  to  be  se- 
cured by  the  bond  of  the  plaintiff,  and  a  mort- 
gage of  the  lot  to  be  conveyed  by  the  defend- 
ant, to  be  executed  on  the  delivery  of  the  deed. 
The  plaintiff  assigned  several  breaches,  all  go- 
ing to  the  manner  in  which  the  buildings  were 
finished,  alleging  that  the  work  had  not  been 
done  conformably  to  the  contract.  There  was 
no  complaint  in  the  declaration  that  the  work 
was  not  done  within  the  time  stipulated;  but 
only  that  it  was  not  well  done.  The  defend- 
ant pleaded  non  est  factutn,  and  a  special  plea 
that  Dec.  20,  1830,  he  executed  a  deed  of  the 
lot  specified  in  the  contract  to  the  plaintiff, 
which  was  delivered  to  and  accepted  by  the 
plaintiff;  and  that  afterwards,  on  the  same  day, 
he,  by  a  writing  obligatory,  sealed  with  his 
seal,  covenanted  with  the  plaintiff  that  he 
would  complete  the  erections'  and  perform 
whatever  was  to  be  done  on  his  part,  as  stated 
in  the  original  agreement,  on  or  before  May  1, 
next  after  the  date  of  such  writing  obligatory 
entered  into  Dec.  20, 1830, which  was  delivered 
to  and  accepted  by  the  plaintiff  in  full  sat- 
isfaction and  discharge  of  the  covenants  con- 
tained in  the  original  agreement;  concluding 
with  a  verification  and  prayer  of  judgment. 
To  the  special  plea,  the  plaintiff  replied  that 
the  writing  obligatory  of  Dec.  20,  1830,  was 
not  received  and  accepted  by  him  in  satisfac- 
tion and  discharge  of  the  covenants  contained 
in  the  original  contract.  On  these  pleadings 
the  parties  went  to  trial, and  the  plaintiff  proved 
the  execution  as  well  of  the  second  as  of  the 
first  agreement.  The  second  agreement  was 
at  the  foot  of  the  first,  in  these  words:  "The 
deed,  bond  and  mortgage  and  payments  re- 
ferred to  in  the  within  agreement  have  this  day 
teen  made,  executed  and  exchanged  between 
the  parties;  and  I  hereby  covenant  to  complete 
the  erections  and  to  perform  whatever  is  to  be 
done  on  my  part,  as  stated  in  said  agreement, 
on  or  before  the  first  day  of  May  next.  The 
41O*]  extra  work  mentioned  in  said  *agree- 
ment,  is  to  be  settled  hereafter  by  said  Crane, 
with  Benjamin.  Dated  December  20,  1830, 
•(signed)  John  Maynard,  L.  s."  The  plaintiff 
offered  to  give  evidence  in  support  of  the 
breaches  assigned  in  his  declaration,  to  which 
the  defendant  objected,  on  the  ground  that  the 
action  should  have  been  brought  on  the  second 
agreement,  which  it  was  insisted  superseded 
the  first.  The  objection  was  overruled,  and 
the  plaintiff  proceeded  with  his  evidence. 
When  he  rested,  the  defendant  again  raised 
the  same  objection  to  the  action,  to  wit:  that  it 
should  have  been  brought  upon  the  second 
agreement,  in  the  shape  of  a  motion  for  a  non- 
suit, which  was  again  overruled.  The  defend- 
ant then  proved  that  Dec.  20,  1880,  the  parties 
were  together,  having  the  deed,  bond  and 
mortgage  signed,  but  not  exchanged.  The 
plaintiff  complained  that  the  contract  had  not 
been  performed  by  the  defendant.  The  de- 
fendant proposed  to  keep  the  property;  but  the 
plaintiff  said  he  was  already  in  possession  of 
the  house;  that  he  did  not  wish  to  give  up  the 
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contract,  and  if  the  deed  could  be  delivered 
he  would  give  the  defendant  until  spring  to 
finish  what  he  had  undertaken  to  do.  At  the 
suggestion  of  counsel,  that  the  exchange  of 
papers  might  destroy  the  first  agreement,  the 
agreement  of  Dec.  20,  1830,  was  drawn  and 
executed.  Testimony  was  then  adduced  by 
the  defendant  on  the  subject  of  the  breaches 
set  forth  in  the  declaration;  and  the  evidence 
having  closed,  the  judge  submitted  to  the  jury 
the  question  whether  the  second  agreement 
was  accepted  in  satisfaction  of  the  first,  and 
instructed  them  that  if  they  should  find  that  it 
was  so  accepted,  then  that  the  plaintiff  was 
not  entitled  to  recover;  but  if  otherwise,  then 
that  it  was  no  bar  to  the  action  unless  it  had 
been  shown  to  have  been  performed.  The  jury 
found  a  verdict  for  the  plaintiff,  with  $200 
damages.  The  defendant  moved  for  a  new 
trial. 

Mr.  C.  P.  Kirkland,  for  the  defendant. 

Mr.  B.  Davis  Noxon,  for  the  plaintiff. 

*By  the   Court,  Sutherland,   J.     ]*411 

The  judge  was  correct  in  the  decisions  made 
by  him.  The  second  agreement,  as  it  is  called, 
was  nothing  more  than  evidence  of  an  exten- 
sion of  the  time  of  performance  of  the  original 
agreement.  It  purports  to  be  no  more  upon 
the  face  of  it;  and  it  is  shown  by  the  testimo- 
ny of  the  witness  who  drew  it,  that  such  was 
the  intent  and  understanding  of  the  parties  in 
relation  to  it. 

By  the  original  contract,  the  defendant  was 
to  convey  the  premises  to  the  plaintiff,  and  he 
was  to  give  his  bond  and  mortgage  when  the 
work  was  completed;  which  was  to  have  been 
in  the  month  of  July,  1830.  In  Dec. ,  1830, 
the  plaintiff  became  anxious  to  obtain  the  title, 
although  the  work  was  not  entirely  finished. 
The  deed  and  mortgage  were  accordingly  giv- 
en, and  the  witness  present  upon  the  occasion 
states  that  he  advised  the  parties,  that  as  those 
instruments  were  to  be  given  upon  the  com- 
pletion of  the  job,  the  giving  of  them  might  be 
evidence  of  that  fact;  and  to  guard  against  such 
a  consequence,  advised  the  giving  of  what  is 
called  the  second  agreement,  which  is  signed 
only  by  the  defendant,  and  is  simply  a  prom- 
ise on  his  part  to  complete  the  work  according 
to  the  original  agreement  by  a  given  day.  It 
was  in  no  sense  a  substitution  for  the  original 
contract;  it  was  simply  an  admission  on  the 
part  of  the  defendant  that  that  contract  was 
not  performed.  The  promise  to  perform  it  at 
a  future  day  was  of  no  legal  effect,  except  as 
evidence  of  an  extension  of  the  time  by  the 
plaintiff;  and  such  was  the  actual  understand- 
ing and  intention  of  the  parties.  The  judge, 
however,  submitted  it  as  a  question  of  fact  to 
the  jury,  whether  the  second  agreement  was 
accepted  by  the  plaintiff  in  satisfaction  of  the 
first.  This  was  the  issue  between  the  parties 
in  relation  to  the  second  agreement.  The  jury 
properly  found  it  in  favor  of  the  plaintiff. 

It  was  not  necessary  for  the  plaintiff  in  de- 
claring, to  notice  this  second  instrument;  it  was 
no  part  of  his  complaint  that  the  defendant 
had  not  performed  in  time.  No  breach  of  that 
kind  was  assigned.  The  action  was  not  brought 
until  after  the  expiration  of  the  enlarged  time. 
The  defendant  could  not  have  sustained  an  ac- 
tion on  the  original  covenant,  against  the 
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plaintiff  for  the  consideration  money,  if  that 
4 12*]  had  not  been  *paid;  not  having  per- 
formed in  time,  he  could  not  aver  perform- 
ance; and  without  such  averment,  he  could 
not  recover  in  covenant.  His  remedy  would 
have  been  in  assumpsit,  for  work  and  labor, 
•etc.,  and  the  second  instrument  would  have 
been  evidence  of  the  plaintiff's  agreement  to 
accept  performance  at  the  extended  time.  Jew- 
ell v.  Schroeppel,  4  Cow.,  566;  Langworthy  v. 
Smith,  2  Wend. ,  590,  and  cases  cited.  So,  if 
the  plaintiff  had  in  this  action  assigned  as  a 
breach  that  the  defendant  had  not  performed 
within  the  time  limited  by  the  original  con 
tract,  the  defendant  could  have  availed  him- 
self of  the  second  instrument  as  evidence  of 
an  enlargement  of  the  time.  Langworthy  v. 
Smith,  2  Wend.,  291,  and  Fleming  v.  Gilbert,  2 
Johns.,  528. 

If  the  plea  is  to  be  considered  as  setting  up 
the  second  agreement  by  way  of  accord  and 
satisfaction  of  the  first,  then  it  is  disposed  of 
by  the  verdict  of  the  jury,  which  finds  that  it 
was  not  so  accepted  by  the  plaintiff;  which  is 
indispensable  to  its  validity.  Russell  v.  Lytle, 
<J  Wend.,  390. 

Upon  the  question  of  damages,  the  testimo- 
ny was  very  contradictory.  The  witnesses 
differed  very  much  in  their  opinions  of  the 
quality  of  the  work ;  it  was  a  fair  case  for  the 
discretion  of  a  jury,  in  view  of  all  the  circum- 
stances of  the  case,  and  their  verdict  ought  not 
to  be  disturbed. 

New  trial  denied. 

Cited  in— 20  Barb.,  64 ;  4  Duer,  293 ;  10  Bos.,  348. 


413*]  *L.  &  W.  T.  BEEBEE  v.  ROBERT. 

Sale  of  Packed  Cotton  by  Sample —  Warranty  of 
Quality — Damages — Recovery  not  Limited  to 
Amount  Mentioned  in  Statement  Submitted  by 
Vendee  to  Vendor,  before  Suit — Principal  and 
Agent — Liability  of  Principal  wlien  Discovered, 
on  Contracts  of  Agents — Parties. 

In  a  purchase  of  packed  cotton,  although  the  pur- 
chaser examines  the  article  by  personally  taking 
samples  from  a  great  number  of  bales,  and  then 
from  the  samples  selects  a  quantity  of  bales,  which 
he  purchases,  the  sale  thus  made  is  a  sale  by  sam- 
ple and,  in  judgment  of  law,  amounts  to  a  warranty, 
on  the  part  of  the  vendor,  that  the  bulk  of  the  cot- 
ton corresponds  in  quality  with  the  samples. 

A  purchaser  who,  before  suit,  has  submitted  to  a 
vendor  a  statement  of  his  damage,  in  consequence 
of  the  article  sold  being  of  a  quality  inferior  to  what 
it  had  been  warranted,  is  not  limited  in  a  suit  sub- 
sequently commenced  to  the  amount  specified  in 
such  statement,  but  may  recover  all  the  damage  he 
can  show  he  has  sustained,  if  the  jury  are  satisfied 
that  the  statement  of  damage  was  exhibited  to  the 
vendor  with  a  view  to  a  compromise. 

A  principal,  when  discovered,  is  liable  on  the  con- 
tract of  his  agent,  where  goods  are  bought  by  an 
agent,  who  does  not  disclose  the  name  of  his  prin- 
cipal at  the  time  of  the  purchase ;  and  where  the 


NOTE.— Soles—  Warranty  of  quality  in  sales  made 
ftj/  sample. 

The  general  rule  Is,  that  in  a  sale  by  sample,  the 
vendor  warrants  the  quality  of  the  goods  sold  to  be 
equal  to  that  of  the  sample  shown.  See  Gallagher 
v.  Waring,  9  Wend.,  20,  note;  Sands  v.  Taylor,  5 
Johns.,  395,  note. 

See,  generally,  as  to  implied  warranty  of  quality. 
Seixas  v.  Woods,  2  Cai.,  48,  note;  Welsh  v.  Carter,  1 
Wend.,  185,  note.  Implied  warranty  of  wholesome- 
ness  in  sale  of  provisions,  Van  Bracklin  v.  Fonda,  12 
Johns.,  468,  note. 
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name  of  the  principal  is  disclosed  after  the  sale,  so 
as  to  give  an  action  by  the  vendor  against  him  for 
the  price  of  the  goods  sold,  the  principal  may,  on 
his  part,  maintain  an  action  against  the  vendor,  for 
a  violation  of  his  part  of  the  agreement :  as,  for  in- 
stance, a  breach  of  warranty. 

Citations-2  Livor.  Agen.,  200,  201;  1  Camp.,  &>,  109; 

4  Taunt.,  574,  57(5,  n.  a  ;  16  Wenrt.,  271 ;  1  Chit.  PL,  1 ; 
15  Bust.  62 ;  Hamrn.  Part.,  3:  1  Bos.  &  P.,  101,  n.c;  3 
Bos.  &  P.,  149,  n.;  8T.  R.,  330;  10  Johns.,  387;  12  Johns., 
1 :  10  Wend.,  87.  156  ;  4  Cow.,  440,  444  ;  6  Cow.,  354 ;  9 
Wend.,  20. 

rPHIS  was  an  action  of  assumpsil,  for  breach 
-L  of  warranty  in  the  sale  by  sample  of  a  quan- 
tity of  cotton,  tried  at  the  Jefferson  Circuit  in 
July,  1833,  before  the  Hon.  Nathan  Williams, 
then  one  of  the  Circuit  Judges. 

In  Apr.,  1830,  the  plaintiffs, residing  at  Water- 
town,  in  Jefferson  Co.,  wrote  to  B.  L.Woolley, 
a  broker,  residing  in  the  City  of  N.Y.,  to  pur- 
chase and  forward  to  them  at  Watertown  20 
bales  of  prime  cotton.  Woolley  called  upon  the 
defendant,  who  had  cotton  for  sale,  and  told 
him  that  he  had  an  order  from  a  manufacturer, 
and  wanted  to  purchase  good  cotton.  The  de- 
fendant in  his  counting-room  exhibited  to 
Woolley  samples  of  his  cotton,  which  Woolley 
examined  and  made  a  bargain  for  25  bales.to  be 
selected  from  two  separate  lots  or  parcels,  on 
condition  that,  upon  inspection  of  the  cotton 
and  on  drawing  fresh  samples,  they,  the  fresh 
samples,  should  be  as  good  as  the  samples  ex- 
hibited to  him  in  the  counting  room.  Woolley 
and  the  defendant  repaired  to  the  loft  where 
the  cotton  of  the  defendant  was  stored,  and 
where,  at  that  time,  the  *defendant  [*414 
had  between  40  and  50  bales.  New  samples  to 
the  number  of  33  or  34  were  drawn,  some  by 
Woolley  and  some  by  the  defendant;  and  from 
the  samples  thus  drawn  Woolley  made  a  se- 
lection of  25  bales,  for  which  he  agreed  to  pay 
11  cents  per  Ib.  at  4  months'  credit,  adding  2 
per  cent,  for  the  credit.  A  bill  of  the  cotton 
was  delivered  to  Woolley,  for  which  he  gave 
his  own  note.  At  the  time  of  the  purchase.he 
told  the  defendant  he  purchased  on  an  order, 
but  did  not  say  for  whom  the  purchase  was 
made.  On  the  same  day,  however;  he  told  the 
defendant  that  he  bought  the  cotton  for  the 
plaintiffs.  '  May  3,  Woolley  shipped  the  cotton 
to  the  care  of  a  mercantile  house  at  Utica,  and 
forwarded  to  the  plaintiffs  an  invoice  of  the  25 
bales  of  cotton,  the  weight  of  which  was  9,005 
Ibs.,  and  which,  with  the  charges  and  commis- 
sions, amounted  to  $1,037.18.  The  cotton  was 
received  by  the  plaintiffs,  and  turned  into  a 
cotton  factory  called  the  "Jefferson  Cotton 
Mills,"  to  be  worked  up  ;  which  factory  was 
owned  by  an  incorporated  company,  in  which 
the  plaintiffs  were  the  principal  stockholders, 
and  in  the  management  of  which  they  were  the 
principal  agents.  The  Company  was  incorpo- 
rated before  the  receipt  of  the  cotton,  but  was 
not  organized,  and  did  not  go  into  operation 
under  its  charter  until  after  the  order  for  the 
cotton  was  given  by  the  plaintiffs.  It  was  soon 
discovered  that  some  of  the  bales  contained 
damaged  cotton,  but  not  until  after  a  quantity 
of  it  had  been  worked  up.  An  inspection  was 
then  had  by  the  workmen  in  the  factory,  and 
an  appraisement  made  by  them  at  the  request 
of  the  plaintiffs,  and  a  certificate  given  that  in 

5  bales  there  was  bad  cotton  to  the  amount  of 
about  1,400  Ibs.,  and  in  the  other  bales  about 
100  Ibs.,  which  certificate,  with  a  statement  of 
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their  damages,  was  sent  by  the  plaintiffs  to  the 
defendant,  and  Woolley,  the  factor,  at  the  re- 
quest of  the  plaintiffs,  called  on  the  defendant 
to  settle  the  concern ;  he  testified  that  the  amount 
which  the  plaintiffs  offered  to  accept  from  the 
defendant  was  $182.53,  but  that  he  understood 
that  they  offered  to  settle  for  that  sum, and  that 
their  damages  exceeded  that  sum.  The  defend- 
ant not  complying  with  the  offer  to  settle,  this 
suit  was  brought  ;and  the  plaintiff  s  now  proved, 
that  three  fourths  of  the  cotton  contained  in  5 
of  the  bales  was  wet,  rotten,  matted,  and  oth- 
415*]  erwise  *damaged;  that  3  bales  were 
fair  cotton, and  the  remaining  17  bales  were  not 
worth  more  than  half  the  price  which  Woolley 
had  given  for  the  cotton.  Two  of  the  workmen, 
who  had  united  in  the  inspection  ^and  appraise- 
ment above  referred  to,  and  in  giving  the  cer- 
tificate transmitted  to  the  defendant,  testified, 
that  when  they  made  the  estimate,  they  had 
not  seen  the  samples  produced  on  the  trial  by 
Woolley  ;  that  the  estimate  was  not  made  in 
reference  to  samples,  nor  was  it  made  upon  any 
part  of  the  cotton,  except  upon  that  which  was 
wholly  spoiled  and  unfit  for  use.  The  defend- 
ant proved  that  he  was  not  the  owner  of  the 
cotton,  but  sold  the  same  on  commission;  that 
it  was  a  matter  of  public  notoriety,  that  when 
damaged  cotton  is  fraudulently  packed,  it  is 
packed  in  or  near  the  middle  of  the  bale;  that 
Woolley  was  not  restricted  in  his  examination ; 
and  that  the  usual  mode  of  purchasing  by  sam- 
ple is,  to  examine  the  samples  at  the  office  of 
the  broker  or  commission  merchant,  or  other 
person  offering  the  cotton  for  sale,  and  not  to 
inspect  the  bales  or  draw  fresh  samples.  It 
appeared,  however,  that  the  bales  of  cotton  of 
the  defendant  were  piled  up  five  tier  high, and 
were  accessible  only  at  the  ends;  that  in  the 
examination  of  cotton  by  a  purchaser,  it  is  not 
customary  to  cut  open  the  bales,  or  to  sample 
on  the  sides.  Samples  are  taken  by  boring  into 
the  bale  with  a  large  gimlet,  about  a  foot  long, 
called  a  sampler;  round  bales  are  sampled  at 
the  ends,  and  square  bales  near  the  ends. 

When  the  plaintiff  rested  his  cause,  and  be- 
fore any  evidence  was  given  for  the  defendant, 
a  motion  was  made  to  nonsuit  the  plaintiffs, on 
the  following  grounds:  1.  That  there  was  no 
privity  of  contract  between  them  and  the  de- 
fendant, the  purchase  having  been  made  in  the 
name  of  Woolley  ;  2.  That  the  cotton  having 
been  bought  by  an  incorporated  company, 
called  the  Jefferson  Cotton  Mills,  the  action 
should  have  been  brought  by  that  Co. ;  3.  That 
if  the  plaintiffs  bought  the  cotton  and  trans- 
ferred it  to  the  Co. ,  inasmuch  as  it  did  not  ap- 
pear that  they  sold  with  warranty,  or  were  lia- 
ble for  any  defects  in  the  cotton,  the  plaintiffs 
had  not  shown  that  they  had  sustained  any 
damages;  and  4.  That  the  sale  was  not  a  sale 
by  sample,  and  there  not  being  a  warranty, 
either  express  or  implied,  the  action  could  not 
4 1 6*]  be  sustained ;  which  *several  objections, 
urged  against  a  recovery  by  the  plaintiffs, were 
overruled  by  the  judge,  and  the  defendant's 
counsel  excepted.  At  the  close  of  the  testi- 
mony, the  counsel  for  the  defendant  also  in- 
sisted, that  if  the  plaintiffs  were  entitled  to  re- 
cover damages,  they  ought  not  to  recover  be- 
yond the  quantity  of  damaged  cotton  stated  in 
the  appraisement  made  at  the  request  of  the 
plaintiffs  ;  that  is,  beyond  the  cost  of  about 
178  ~ 


1,500  Ibs.  of  damaged  cotton, adding  thereto  the 
expense  of  transportation;  and  that  the  recov- 
ery should  be  limited  to  the  amount  of  dam- 
aged cotton  in  the  20  bales,  the  quantity  spec- 
ified in  the  order  to  Woolley.  The  judge 
charged  the  jury,  that  the  plaintiffs  were  enti- 
tled to  recover,  and  in  respect  to  the  objectioa 
last  urged  by  the  defendant.he  instructed  them 
that  the  statement  and  appraisement  of  the  dam- 
ages transmitted  to  the  defendant  would  be 
conclusive  upon  the  plaintiffs,  unless  made  and 
sent  with  a  view  to  a  compromise;  and  whether 
made  and  sent  with  such  view  or  not,  was  a 
question  of  fact  for  them  to  decide.  If  they 
should  find  that  it  was  merely  a  proposition  for 
a  settlement,  he  instructed  the  jury  that  the 
plaintiffs  were  entitled  to  recover  to  the  full 
amount  of  the  damages  proved  to  have  been 
sustained  by  them,  and  were  not  to  be  limited 
to  the  sum  specified  in  the  statement.  The  de- 
fendant excepted  to  the  charge  of  the  judge. 
The  jury  found  a  verdict  for  the  plaintiffs,  with 
$500  damages.  The  defendant  applied  for  a 
new  trial,  on  the  several  grounds  urged  by  him 
at  the  circuit,  and  also  on  the  ground  of  sur- 
prise as  to  the  amount  of  the  plaintiff's  claim , 
alleging  that  he  had  been  misled  by  the  certifi- 
cate furnished  to  him  by  the  plaintiffs,in  which 
the  whole  extent  of  their  claim  was  limited  to 
the  1,500  Ibs.  of  bad  cotton.  The  answer  to 
which  will  appear  in  the  opinion  delivered  by 
the  court. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  J.  H.  Bronson,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  suit 
was  properly  brought  in  the  name  of  the  pres- 
ent plaintiffs.  Woolley  acted  as  their  factor 
or  agent  merely,  in  the  purchase  of  the  cotton ; 
he  had  *no  interest  in  the  transaction  [*417 
beyond  his  commissions;  he  is  not  responsible 
to  the  plaintiffs  for  the  defect  in  the  quality  of 
the  cotton;  he  has  suffered  no  injury,  and  no 
action  could  be  sustained  in  his  name  against 
the  defendant  for  the  breach  of  the  implied 
warranty — there  was  no  express  contract  or 
agreement  with  him.  If  Woolley,  the  factor, 
had  failed  to  pay  for  the  cotton,  Robert  could 
have  recovered  its  value  from  the  plaintiffs. 
When  goods  are  bought  by  a  broker  or  other 
agent,  and  he  does  not  disclose  his  principal  at 
the  time,  the  principal,  when  discovered,  is 
liable  on  the  contracts  which  his  agent  has 
made  for  him.  2  Liv.,  Ag.,  200,  Waring  v. 
Faiwick,  1  Campb. ,  85;  Kytner  v.  Suwercropp, 
Id.,  109;  4  Taunt.,  576,  n.  a;  Pentsv.  Slanton, 
10  Wend.,  271. 

Where  the  principal  is  disclosed  at  the  time 
of  the  purchase,  it  then  becomes  a  question  of 
fact,  to  be  determined  from  all  the  circum- 
stances in  the  case,  whether  the  vendor  relied 
exclusively  upon  the  credit  of  the  agent  or  not. 
If  he  did,  he  cannot  afterwards  resort  to  the 
principal.  2  Liv.,  200,  201;  15  East,  62;  4 
Taunt.,  574.  If  the  plaintiffs  might  have  been 
made  responsible  to  the  defendant  for  the  pur- 
chase money  upon  this  contract,  it  would  seem 
to  follow  that  there  is  sufficient  privity  of  con- 
tract between  them,  to  enable  the  plaintiffs  to 
maintain  this  action  against  him  for  the  alleged 
violation  of  his  part  of  the  agreement.  The 
general  rule  is,  that  the  action  should  be 
brought  in  the  name  of  the  party  whose  legal 
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interest  has  been  affected,  against  the  party 
who  committed  the  injury.  1  Chit.  PI.,  1; 
Hamm.,  Parties  to  Action,  3;  1  Bos.  &  P.,  101, 
n.  c;  3  Id.,  149,  andn.;  Dawes  v.  Peck,  8  T. 
R,  330;  10  Johns.,  387;  Tales  v.  Foot,  12  Id., 
1;  in  Spencer  v.  Field,  10  Wend.,  87,  and 
Sailly  v.  Cleveland,  Id.,  156,  the  question  as  to 
the  proper  parties  to  an  action  was  discussed 
at  length,  and  most  of  the  authorities  were 
there  referred  to.  Those  cases  clearly  show 
that  this  action  is  properly  brought  in  the 
names  of  the  present  plaintiffs. 

If  the  cotton  was,  subsequently  to  the  orig- 
inal purchase  by  the  plaintiffs,  sold  by  them  to 
418*]  the  Jefferson  Cotton  Mills,  which  *is 
not  satisfactorily  shown,  it  would,  in  no  re- 
spect, affect  their  right  to  maintain  this  action. 
There  is  no  evidence  whatever  as  to  the  terms 
or  conditions  of  the  sale,  whether  it  was  with 
or  without  warranty;  whether  at  the  original, 
or  at  a  reduced  price  in  consequence  of  its  in- 
ferior quality.  If  the  cotton  was  actually  sold 
to  the  Co. ,  it  is  to  be  presumed  to  have  been 
sold  either  with  warranty  or  at  its  fair  value. 
But  the  evidence  upon  that  point  is  altogether 
too  vague  to  affect  in  any  manner  the  plaint- 
iff's right  to  maintain  this  action. 

Was  this  a  sale  by  sample?  If  it  was,  it  is 
not  disputed  that  it  amounted  in  judgment  of 
law  to  a  warranty,  on  the  part  of  the  vendor, 
that  the  bulk  of  the  cotton  corresponded  in 
quality  with  the  samples  exhibited.  The  law 
upon  this  point  is  too  well  settled  to  be  ques- 
tioned, 4  Cow.,  440;  6  Id.,  354;  9  Wend.,  20, 
and  authorities  referred  to  in  those  cases. 
Woolley.  the  broker  who  made  the  purchase 
for  the  plaintiffs,  states  that  he  called  at  the 
defendant's  counting  room  and  examined  his 
samples,  told  him  he  had  an  order  from  a  man- 
ufacturer, and  wanted  good  cotton.  The  sam- 
ples were  in  the  defendant's  counting-room. 
Witness  examined  them  and  made  a  bargain 
for  25  bales,  to  be  selected  from  two  separate 
lots,  on  condition  that,  upon  inspection  of  the 
cotton  and  on  drawing  fresh  samples,  they, 
the  fresh  samples,  should  be  as  good  as  the 
samples  exhibited  to  him.  The  witness  and  the 
defendant  accordingly  went  and  drew  samples 
from  the  two  lots,  and  the  witness  then  se- 
lected 25  bales  from  the  whole.  The  defend- 
ant and  the  witness  each  drew  samples,  and 
the  witness  made  the  selection  and  marked  the 
bags.  He  selected  the  25  bales  in  question,  by 
comparing  the  samples  which  were  then  drawn 
with  the  samples  shown  to  him  by  the  defend- 
ant at  his  counting-room.  The  samples  were 
drawn  with  a  common  cotton  sampler,  about 
a  foot  long;  they  were  taken  in  the  usual  way, 
from  the  ends  of  the  bales.  The  drawing  of 
these  second  samples  was  merely  for  the  pur- 
pose of  testing  the  correctness  of  those  first 
exhibited.  Woolley,  the  factor,  had  previously 
agreed  to  purchase  25  bales,  if  the  second  sam- 
ples should  prove  as  good  as  the  first.  Sub- 
ject to  that  consideration  alone,  the  contract 
was  complete  before  the  second  samples  were 
drawn,  and  the  only  object  in  drawing  them 
419*]  was  to  "satisfy  the  agent  that  the  first 
samples  were  fairly  drawn.  It  falls  directly 
within  the  case  of  Gallagher  v.  Waring,  9 
Wend.  20.  It  is  entirely  immaterial  whether 
the  samples  were  drawn  by  the  plaintiff's  brok- 
er or  by  the  defendant  himself ;  they  were  both 
WEND.  12. 


present  and,  it  would  seem,  each  drew  nearly 
an  equal  quantity.  In  Gallagher  v.  Waring, 
above  referred  to,  the  sale  was  made  by  the 
defendants'  broker,  the  defendants  not  being 
present;  and  the  question  arose  whether  he  was 
not  the  agent  of  the  plaintiffs  in  drawing  the 
second  samples,  they  having  been  drawn  at 
their  request,  and  not  having  been  seen  by  the 
defendants;  and  the  argument  was  that  the  sale 
was  made  upon  the  faith  of  the  second  sam- 
ples and  not  of  the  first,  which  had  been  fur- 
nished by  the  defendants;  and  that  the  defend- 
ants could  not  be  held  responsible  in  relation 
to  them,  as  they  had  never  seen  or  furnished 
them.  But  it  was  satisfactorily  answered,  that, 
as  both  samples  were  alike  in  quality,  the  only 
effect  of  drawing  the  second  was  to  show  the 
accuracy  of  the  first,  and  that  it  was  in  fact  a 
sale  by  the  first  samples.  But  in  this  case,  if 
the  sale  had  been  made  on  the  strength  of  the 
second  samples,  as  they  were  seen  and  exhib- 
ited by  the  defendant  himself,  it  would  afford 
no  ground  of  objection  to  the  plaintiffs'  recov- 
ery. But  in  this,  as  in  the  case  of  9  Wend., 
both  set  of  samples  were  of  the  same  quality. 

In  OneidaMfg.  Society  v.  Lawrence,  4  Cow., 
444,  the  Chief  Justice  remarked,  that  every  sale 
of  packed  cotton  must  be  considered  in  the  nat- 
ure of  a  sale  by  sample.  It  seems  to  have  been 
contended  in  that  case  that  it  was  not  a  sale  by 
sample,  because  the  plaintiffs'  agent  saw  the 
bags,  in  which  the  cotton  was  packed,  before 
he  made  the  purchase  ;  and  that  it  therefore 
fell  within  the  general  rule,  that  where  the 
vendee  has  an  opportunity  of  examining  the 
commodity,  the  vendor  is  not  responsible  for 
any  latent  defect,  without  fraud  or  express 
warranty.  But  from  the  very  nature  of  this 
article,  and  the  form  in  which  it  is  sent  to 
market,  no  effectual  examination  can  be  made 
without  breaking  up  the  bales.  This  is  never 
done  ;  the  trouble  and  expense  of  repacking 
effectually  prevents  it.  Although  the  plaintiffs' 
agent  in  this  case  saw  the  bags,  and  drew 
samples  from  them,  *he  had  no  oppor-  [*42O 
tunity  of  examining  the  bulk  of  the  commodity; 
he  was  compelled  still  to  rely  upon  the  samples. 
It  was  therefore  a  sale  by  sample,  and  the  evi- 
dence clearly  shows  that  the  bulk  of  the  cot- 
ton was  of  very  Jnf  erior  quality  to  the  samples 
exhibited. 

The  jury  have  found  that  the  statement  of 
damages,  which  was  made  out  by  the  plaintiffs 
and  sent  to  the  defendant,  was  made  and  sent 
with  a  view  to  a  compromise;  and  the  judge 
correctly  decided  that  if  it  was  so  made,  the 
plaintiffs  were  not  bound  by  it,  but  might  re- 
cover all  the  damage  which  they  could  show 
they  had  sustained.  The  motion  for  a  new 
trial  must,  therefore,  be  denied,  on  the  bill  of 
exceptions. 

As  to  the  application  for  a  new  trial,  on  the 
ground  of  surprise:  the  allegations  of  the  de- 
fendant are  fully  answered  and  rebutted  by 
the  affidavits  on  the  part  of  the  plaintiffs,  one 
of  whom  states  that  in  Apr.  1831,  about  two 
months  before  the  trial,  he  told  the  defendant 
that  they  had  sustained  very  serious  injury 
from  the  bad  quality  of  the  cotton;  and  that  if 
driven  to  a  trial  to  get  their  damages,  they 
should  get  all  they  could,  and  that  the  defend- 
ant might  rely  upon  it,  they  should  make  out 
a  bad  case  against  him.  But,  independently  of 
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this  direct  information,  the  circumstances  of 
the  case  by  no  means  authorized  the  defend- 
ant to  believe  that  the  only  damage  claimed  by 
the  plaintiffs  was  the  price  of  the  cotton  act- 
ually rotten  and  good  for  nothing.  The  plaint- 
iffs were  willing  to  take  that,  if  promptly  al- 
lowed, to  avoid  the  delay,  vexation  and  ex- 
pense of  a  law  suit;  but  if  driven  to  an  action, 
the  defendant  ought  to  have  known  that  they 
would  prove  all  the  damage  they  could  ;  and 
that  if  1,500  Ibs.  of  the  cotton  was  rotten  and 
good  for  nothing,  the  quality  of  the  rest  must 
have  been  more  or  less  affected  by  it.  This 
ground  of  the  application  for  a  new  trial  is  not 
sustained. 

New  trial  denied. 

Sale  by  sample  implies  warranty.  Criticised— 5  N. 
Y.,  87. 

Cited  in— 17  Wend.,  271 ;  18  Wend.,  445, 456 ;  5N.Y., 
«9 ;  2  E.  D.  S..  361. 

Undisclosed  principal— Liability  of,  for  acts  of 
agent.  Cited  in— 24  N.  Y.,  61;  4  Hun,  434:  9  Barb.. 
151 ;  35  Barb.,  442 ;  39  Barb.,  565 ;  34  How.  Pr..  312 ;  3 
Abb.  N.  S.,  412 ;  6  Rob.,  309. 

-Action  by.  Cited  in-27  N.  Y.,  264 :  63  N.  Y.,  655 ;  7 
Hun,  549 ;  1  E.  D.  S.,  379  ;  6  How.  U.  S.,  381. 


421*]  *  JACKSON,  ex  dem.  JOHN  SUFFERN 
and  JOHN  S.  SUFFERN, 

V. 

JOHN  M'CONNELL. 

Erroneous  Location  of  Lands  by  Parties — Acqui- 
escence for  Twelve  Years,  Conclusive. 

Acquiescence  in  an  erroneous  location  of  lands  for 
12  years  is  conclusive  upon  a  party,  who  aided  in 
the  survey,  conformable  to  which  the  location  is 
made :  and  to  bind  him,  it  is  not  necessary  to  show 
that,  with  a  full  knowledge  of  the  mistake,  he  ex- 
pressly agreed  to  abide  by  the  location. 

It  seems  that  a  location  made  under  such  circum- 
stances cannot  be  disturbed,  unless  the  error  be  es- 
tablished by  the  most  incontrovertible  evidence; 
and  then  every  intendment  and  presumption  will 
operate  against  the  party  seeking  to  set  it  aside. 

Citations— 7  Cow.,  762 ;  6  Wend.,  467;  10  Wend.,  104. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Tioga  Circuit  in  June,  1832,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
John  Suffern,  one  of  the  lessors  of  the  plaint- 
iff,  being  the  owner  of  a  tract  of  land  contain- 
ing 400  acres,  in  Apr.,  1816 conveyed 200 acres 
of  the  northerly  part  of  the  tract  to  the  de- 
fendant, by  metes  and  bounds — bounding  the 
same  on  the  north  by  a  tract  of  land  granted  by 


NOTE. — Location  of  boundaries— Agreement.  See 
Jackson  v.  Dysling,  2  Cai.,  198,  note;  Jackson  v. 
Tallmadge,  4  Cow.,  450,  note;  McConnick  v.  Barnum, 
10  Wend.,  104,  note. 

It  is  not  necessary  that  the  party  making  the  loca- 
tion, or  subsequently  recognizing  it,  should  in  all 
cases  know  its  effect.  In  addition  to  the  above  case 
of  Jackson  v.  M'Connell,  see  Rockwell  v.  Adams,  7 
Cow.,  761. 

A  mistake  in  the  location  is  not  binding  on  the  party 
injured  if  he  takes  proper  steps  to  disavow  the 
agreement  on  discovery  of  the  mistake.  Coon  v 
Smith,  29  N.  Y.,  392;  Hubbell  v.  McCullock,47  Barb.! 
287;  Raynor  v.  Timerson,  51  Barb.,  517;  Townsend  v. 
Hoyt,  51  Barb.,  334;  Reed  v.  McCourt,  41  N.  Y-,  435- 
Miner  v.  Mayor,  37  Super.  Ct.,  171;  Crowell  v.  Bebee, 

lu  V  t.j  oo. 

Where  the  other  party  has  made  valuable  improve- 
ments on  the  faith  of  the  agreement,  he  cannot  be  de- 
prived of  their  value.  Laverty  v.  Moore,  32  Barb 
347:  Abbott  v.  Abbott,  51  Me.,  575;  Dolde  v.Vodicka 
49  Mo.,  98;  Majors  v.  Rice.  57  Mo.,  384;  Palmer  v  An- 
derson, 63  N.  C.,  365;  Wilson  v.  Hudson,  8  Yerg.,  398 
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letters  patent  to  one  G.  Bartolf,  and  on  the 
west  by  another  tract  patented  to  one  Matthew 
M'Connell.  The  plaintiff  alleged  that  the  de- 
fendant, in  locating  his  land,  had  not  taken 
possession  up  to  the  south  line  of  Matthew 
M'Connell's  tract  and,  consequently,  had  ex- 
tended his  200  acres  too  far  south  ;  he  also 
claimed  that  the  defendant  had  embraced  with- 
in his  possession  more  than  200  acres,  although 
his  deed  was  expressly  limited  to  that  quantity, 
and  no  more.  In  support  of  his  action,  the 
plaintiff  adduced  the  testimony  of  surveyors 
and  others,  to  show  that  locating  the  prem- 
ises conveyed  to  the  defendant,  according  to 
the  true  place  of  beginning  described  in  his 
deed,  the  defendant  was  in  possession  of  land 
belonging  to  the  plaintiff,  and  that  his  posses- 
sion covered  several  acres  beyond  200.  The 
plaintiff  instituted  inquiries  about  the  year  1828 
in  reference  to  the  location  made  by  the  defend- 
ant, and  soon  afterwards  commenced  this  suit. 
On  the  part  of  the  defendant,  it  was  shown 
that,  immediately  after  the  execution  of  the 
deed,  he  took  possession  of  the  200  acres  con- 
veyed to  him,  according  to  an  actual  survey 
made  of  the  same  by  a  surveyor  *of  the  F*422 
name  of  Lawrence,  immediately  preceding  the 
execution  of  the  deed  or  in  the  previous  year, 
and  after  his  purchase  of  the  premises  ;  and 
that  the  defendant  had  continued  in  possession 
ever  since  ;  that  John  S.  Suffern,  one  of  the 
lessors  of  the  plaintiff,  and  the  agent  of  the 
other  lessor,  the  grantor  of  the  defendant,  was 
present  at  such  survey,  and  aided  in  the  same; 
that  it  was  agreed  between  John  S.  Suffern  and 
the  defendant  that  Matthew  M'Connell,  to 
whom  the  tract  adjoining  on  the  north  had 
been  granted,  should  point  out  the  place  of  be- 
ginning, who  did  so,  and  the  survey  was  made 
accordingly.  It  was  proved,  on  the  part  of  the 
defendant,  that  the  premises  embraced  in  Law- 
rence's survey  did  not  exceed  200  acres  ;  and 
testimony  was  adduced  by  the  defendant  to 
show  that  the  place  of  beginning  pointed  out 
by  Matthew  M'Connell  was  the  true  place  of 
beginning.  The  judge,  in  substance,  charged 
the  jury  that  the  plaintiff  was  not  bound  by 
the  location  made  according  to  Lawrence's  sur- 
vey, though  he  should  find  it  to  be  erroneous, 
unless  he,  with  a  full  knowledge  of  his  rights, 
had  acquiesced  in  and  expressly  agreed  to  the 
same;  that  acquiescence,  alone,  in  an  errone- 
ous practical  location,  would  not  conclude  a 
party,  but  that  there  must  be  an  express  agree- 
ment, though  slight  proof  of  such  agreement 
would  be  sufficient,  where  the  possession  was 
continued  for  a  great  length  of  time.  The  jury 
found  for  the  plaintiff,  and  the  defendant  now 
moved  for  a  new  trial. 

Mr.  J.  A.  Collier,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  weight 
of  evidence  is  decidedly  in  favor  of  the  Law- 
rence survey,  according  to  which  the  defend- 
ant has  held  since  1815.  His  deed  corresponds 
with  that  survey.  The  survey  was  made  with 
a  view  to  the  giving  of  the  deed.  John  S.  Suf- 
fern, -one  of  the  lessors  of  the  plaintiff,  assisted 
in  the  survey  in  behalf  of  John  Suffern,  the 
other  lessor,  and  the  defendant's  grantor.  It 
was  agreed  between  the  parties,  when  the  sur- 
vey was  about  to  be  made,  that  Matthew 
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M'Connell  should  point  out  the  place  of  begin- 
423*]  ning,  *which  was  supposed  to  be  well 
known  to  him,  as  he  owned  and  occupied  the 
lot  adjoining  on  the  north.  He,  accordingly, 
fixed  the  starting  point,  which  was  assented  to 
by  the  parties,  and  the  survey  was  made  ac- 
cordingly. The  defendant  took  possession  ac- 
cording to  that  survey,  and  has  held  it  ever 
since.  Its  correctness  does  not  appear  ever  to 
have  been  questioned, until  about  the  time  of  the 
commencement  of  this  suit.  If  the  location 
was  shown  to  be  incorrect,  it  could  not,  under 
these  circumstances,  be  disturbed.  Both  par- 
ties participated  in  making  it.  It  was  not  the 
act  of  the  defendant  alone.  The  vendor,  by  his 
agent,  put  the  defendant  into  the  possession  of 
the  lot  as  he  now  holds  it,  as  being  the  land 
which  he  was  entitled  to  under  his  deed.  It 
may  be  very  questionable  whether,  under  such 
circumstances,  a  vendor  can  be  permitted  to 
allege  any  error  in  the  location;  but  if  he  can, 
it  certainly  is  incumbent  upon  him  to  establish 
the  error  by  the  most  incontrovertible  evidence. 
Every  intendment  and  presumption  should  be 
against  him. 

But  the  charge  of  the  judge  was  not  alto- 
gether accurate.  It  was  calculated  to  impress 
upon  the  jury  that  the  rule  of  law  was,  that 
the  plaintiff  was  not  bound  by  the  location,  if 
it  was  erroneous  in  any  respect,  unless  he  knew 
of  the  error  at  the  time,  and  expressly  agreed 
to  be  bound  by  it.  This  was  the  precise  error 
of  the  judge  in  Rockwell  v.  Adams,  7  Cow., 
762,  and  for  which  a  new  trial  was  granted. 
The  true  rule  will  be  found  in  that  case.  It 
is  subsequently  recognized  in  6  Wend. ,  467, 
and  in  M'Cormick  v.  Barnum,  10  Id.,  104. 

A  new  trial  must,  therefore,  be  granted. 
WEND.  12. 


*BANK  OF  GENEVA  v.  RICE. 

Where  a  suit  is  prosecuted  by  a  law  firm  as  attor- 
neys for  the  plaintiff,  it  is  enough  that  the  name  of 
the  firm  prosecuting  the  suit  for  the  plaintiff  is  stat- 
ed in  the  declaration :  both  Christian  and  surnames 
need  not  be  given. 

THE  plaintiffs  prosecuted  their  suit  by 
Messrs.  Sill  and  Kidder,  as  their  attor- 
neys, and  in  the  commencement  of  the  decla- 
ration, it  was  stated  that  the  plaintiffs,  by  Sill 
and  Kidder,  their  attorneys,  complained,  etc. 
The  defendant  demurred,  insisting  that  the  re- 
quirement of  the  Statute,  2R.  S.,  351,  sec.  26, 
that  a  plaintiff  "  shall  state  the  name  of  the 
attorney  or  attorneys  by  whom  he  appears  "  in 
his  declaration,  had  not  been  complied  with. 
On  a  motion  for  judgment  for  the  plaintiffs, 
on  the  ground  of  the  f  rivolousness  of  the  de- 
murrer, such  judgment  was  ordered — The 
Court  holding,  that  where  two  or  more  at 
torneys  transact  business  together  as  a  law 
firm,  it  is  a  sufficient  compliance  with  the  stat- 
ute in  a  declaration  filed  by  them,  to  state,  as 
had  been  done  in  this  case,  the  surnames  of 
the  attorneys,  or  rather  the  name  of  the  firm; 
and  that  it  was  not  necessary  that  their  Chris- 
tian names  should  be  set  forth  in  the  declara- 
tion.   

ADMISSION  OF  ATTORNEYS. 
Rule  in  respect  to  admission  of  attorneys. 

HRHE  Court  adopted  as  a  rule  to  admit  to  ex- 
JL  animation,  at  the  customary  time  of  exam- 
ination, all  candidates  for  admission  as  attor- 
neys, whose  period  of  clerkship  expires  at  any 
time  during  the  term  at  which  the  application 
is  made. 
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425*]  *THE  PEOPLE 

t>. 
BENJAMIN  RYNDERS. 

Forgery  of  Check — Form  and  Contents  of  Indict- 
ment—Statutes— When  Different  Offenses  may 
be  Included  in  Same  Indictment. 

Where  a  party  is  charged  with  forging  or  coun- 
terfeiting a  check  on  a  bank,  it  is  sufficient  in  the 
indictment  to  allege  that  he  falsely  made,  forged 
and  counterfeited  a  certain  check,  with  the  inten- 
tion to  defraud,  etc.,  setting  forth  the  check  in  hcec 
verba,  with  the  name  of  the  drawer  as  appearing 
upon  it ;  and  it  is  not  necessary  to  allege  in  the 
words  of  the  statute — that  it  was  an  instrument  or 
writing  being,  or  purporting  to  be  the  act  of  anoth- 
er, by  which  a  pecuniary  demand  or  obligation  is  or 
purports  to  be  created,  etc.,  or  by  which  rights  or 
property  are  or  purport  to  be  transferred,  etc.,  or  in 
any  manner  affected ;  nor  is  it  necessary  to  aver 
that  by  such  forgery  any  person  is  affected,  bound 
or  in  any  way  injured  in  his  person  or  property. 

It  weuld  be  well  in  point  of  form,  in  such  case,  to 
charge  in  the  indictment  that  the  accused  forged  a 
certain  instrument  or  writing,  purporting  to  be  the 
act  of  the  party  whose  name  is  subscribed  to  it,  by 
which  a  pecuniary  demand  or  obligation  is  or  pur- 
ports to  be  created,  and  then  to  set  forth  the  instru- 
ment or  writing  in  hcec  verba. 

An  indictment  under  the  Revised  Statutes  is  not 
vitiated  by  pursuing  the  forms  under  the  old  stat- 
ute, in  charging  that  the  prisoner  made,  forged  and 
counterfeited,  and  caused  or  procured  to  be  falsely 
made,  forged  and  counterfeited,  and  willingly  act- 
ed and  assisted  in  the  false  making,  etc.;  the  latter 
charges  being  mere  surplusage. 

An  indictment  for  forging  a  check  on  a  bank  in 
the  name  of  A  B,  is  not  superseded  by  an  indict- 
ment subsequently  found,  charging  the  same  party 
with  personating  A  B,  and  in  such  assumed  charac- 
436*]  ter  receiving  a  sum  of  "money,  although  the 
money  be  alleged  to  have  been  received  from  the 
same  individual  alleged  in  the  first  indictment  to 
have  been  defrauded  by  means  of  the  check,  and 
the  amount  thereof  corresponds  with  the  sum  re- 
ceived by  means  of  the  check. 

Offenses,  although  differing  from  each  other  and 
varying  in  the  punishments  authorized  to  be  in- 
flicted for  their  perpetration,  may  be  included  in 
the  same  indictment,  and  the  accused  tried  upon 
the  several  charges  at  the  same  time,  provided  that 
the  offenses  be  of  the  same  character,  and  differ 
only  in  degree— as  for  instance,  the  forging  of  an 
instrument,  and  the  uttering  and  publishing  it, 
knowing  it  to  be  false. 

Citations— 3  Chit.  Cr.  L.,  1040. 1041 ;  2  R.  S.,  728,  sec. 
32. 

~D  YNDERS  was  indicted  at  the  CayugaOyer 
-Cu  and  Terminer  for  forgery.  The  indict- 
ment contained  several  counts:  in  the  first 
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three  counts  it  was  stated  that  Rynders,  Nov. 
23,  1833,  at,  etc.,  feloniously  did  falsely  make, 
forge  and  counterfeit,  and  did  cause  and  pro- 
cure to  be  falsely  made,  forged  and  counter- 
feited, and  did  willingly  act  and  assist  in  the 
false  making,  forging  and  counterfeiting  a  cer- 
tain check,  which  said  false,  forged  and  coun- 
terfeited check  is  as  follows,  that  is  to  say: 
"Auburn,  Nov.  23,  1833.  Cashier  Cayuga 
County  Bank.  Pay  to  Dis'ct  or  bearer,  nine 
hundred  eighty-two  dollars  48  cents,"  (signed) 
"  Graves  &  Merrick,  I  by  Henry  Allen," 
with  intent  to  defraud  the  President,  Di- 
rectors and  Company  of  the  Cayuga  County 
Bank,  as  alleged  in  the  1st  count;  William 
T.  Graves  and  Silas  Merrick,  as  alleged  in  the 
2d  count;  and  Henry  Allen,  as  alleged  in  the 
3d  count.  The  4th  count  charged  the  prisoner 
with  uttering  and  publishing  as  true  the  same 
check,  charged  to  be  false,  forged  and  coun- 
terfeited, with  intent  to  defraud  the  bank;  and 
the  5th  count  was  like  the  4th,  except  that  it 
was  alleged  that  the  act  was  done  with  intent 
to  defraud  Graves  &  Merrick.  The  6th  count 
charged  the  prisoner  with  uttering  and  pub- 
lishing as  true,  a  false,  forged  and  counter- 
feited check,  setting  forth  a  bank  check  in  the 
usual  form,  dated  Nov.  23,  1833,  for  $1,000, 
signed  Graves  &  Merrick,  alleged  to  have  been 
done  with  the  intent  to  defraud  the  Bank. 
The  7th  count  was  like  the  6th,  except  that 
the  act  was  alleged  to  have  been  done  with  the 
intent  to  defraud  William  T.  Graves  and  Silas 
Merrick.  The  8th  count  was  like  the  6th,  ex- 
cept that  the  check  set  forth  in  the  indictment 
purported  to  bear  date  "  Auburn,  November, 
1833;"  and  the  9th  count  was  like  the  7th, 
*with  the  exception  last  mentioned.  [*427 
The  prisoner  pleaded  not  guilty.  On  the  trial, 
the  cause  being  opened  by  the  district  attor- 
ney, the  counsel  for  the  prisoner  insisted  that 
two  distinct  and  different  offenses  were 
charged  in  the  indictment,  and  moved  the 
court  that  the  public  prosecutor  be  directed  to 
elect  f,or  which  offense  and  upon  which  class 
of  counts  he  would  proceed  to  try  the  prison- 
er. The  court  refused  to  make  such  order, 
and  the  counsel  excepted.  The  following 
facts  appeared  in  evidence:  Nov.  23,  1833,  the 
prisoner  went  to  the  Cayuga  County  Bank, 
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representing  himself  as  the  agent  of  William 
T.  Graves  and  Silas  Merrick,  they  doing  busi- 
ness as  partners  under  the  name  of  Graves  & 
Merrick,  and  presented  a  note  of  $1,000  for 
•discount,  and  at  the  same  time  exhibited  a 
check  for  $1,000,  with  the  name  Graves  & 
Merrick  subscribed  to  it,  the  day  of  the  month 
in  the  date  of  the  check  being  blank.  The 
note,  it  seems,  was  discounted,  and  the  cash- 
ier filled  the  blank  in  the  check  with  the  fig- 
ures "23;"  but  the  check  then  being  for  the 
whole  amount  of  the  note,  including  the  dis- 
count, a  clerk  in  the  bank  filled  up  a  printed 
check  for  $982.48  (the  amount  of  the  note,  de- 
ducting the  discount),  writing  every  part  of 
the  check  as  described  in  the  indictment,  ex- 
cept the  name  Henry  Allen,  and  the  letter  I, 
preceding  it,  and  handed  it  to  the  prisoner; 
who  then  wrote  the  name  Henry  Allen,  and  re- 
turned the  check  to  the  clerk  and  received  the 
amount  thereof.  Messrs.  Graves  and  Merrick 
testified  that  the  signature  Graves  &  Merrick 
was  not  affixed  by  either  of  them,  and  that 
they  had  not  authorized  any  one  to  affix  it. 
Henry  Allen,  a  person  in  the  employ  of  Graves 
•&  Merrick  at  the  time  of  the  transaction,  testi- 
fied that  the  name  Henry  Allen,  to  the  check 
of  $982.48,  was  not  affixed  by  him  or  by  his 
authority.  The  counsel  for  the  prisoner  ob- 
jected to  the  evidence  of  the  falsity  of  the  sig- 
natures to  the  checks,  on  the  ground  that  there 
were  no  averments  in  the  indictment  that  one 
of  the  checks  purported  to  be  signed  by  Graves 
-&  Merrick,  and  the  other  by  Allen,  and  that  it 
was  not  alleged  that  such  checks  were  not 
signed  by  them;  but  the  objection  was  over- 
ruled. The  counsel  for  the  prisoner  also  ob- 
jected to  the  reading  of  the  checks  in  evidence 
to  the  jury,  because  it  was  not  averred  in  the 
428*]  *indictment  that  the  checks  were  in 
writing,  or  purported  to  be  the  act  of  another, 
-and  because  it  was  not  averred  that  any  per- 
son was  or  might  be  affected,  bound,  or  in  any 
way  injured,  in  his  person  or  property  by  the 
•checks  alleged  to  be  forged,  etc.;  all  which 
objections  were  overruled  by  the  court. 

After  the  testimony  was  closed  on  the  part 
of  the  prosecution,  the  counsel  for  the  prison- 
er offered  to  prove  that  on  the  day  succeeding 
that  on  which  the  bill  of  indictment,  on  which 
the  defendant  was  on  trial,  was  found,  another 
indictment  was  found  against  him  for  the  same 
matter  although  charged  as  a  different  offense  ; 
that  in  such  second  indictment  the  defendant 
was  charged  with  feloniously  and  falsely  rep- 
resenting and  personating  one  Henry  Allen, 
and  in  such  assumed  character  receiving  from 
the  CayugaCo.  Bank  $933.48,  which  sum  was 
intended  to  be  delivered  to  the  said  Henry  Al- 
len,the  individual  so  personated;  and  the  coun- 
sel insisted  that  such  evidence  ought  to  be  re- 
ceived, as  it  would  entitle  the  prisoner  to  have 
the  indictment  upon  which  he  was  then  on 
trial  quashed.  The  court  rejected  the  evidence. 
The  counsel  for  the  prisoner  then  requested  the 
•court  to  charge  the  jury,  that  the  forging  of 
an  instrument,  when  no  person  can  be  injured 
by  it,  is  not  an  offense  ;  and  that  if  the  jury 
believed  that  the  money  obtained  by  the  prison- 
er from  the  Bank  was  his  money,  then  the 
making  or  uttering  of  the  checks,  although 
made  or  uttered  in  the  names  of  other  persons 
ior  the  purpose  of  obtaining  the  money,  did 
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not  constitute  the  offense  of  forgery.  The 
court  refused  so  to  instruct  the  jury,  and,  on 
the  contrary,  charged  them  that  if  they  were 
satisfied  that  the  prisoner  did  forge  the  checks, 
or  utter  or  publish  the  same,  with  an  intent  to 
defraud,  knowing  them  to  be  forged,  they 
would  be  warranted  in  finding  the  defendant 
guilty.  The  jury  convicted  the  prisoner.  The 
counsel  for  the  prisoner  having  taken  excep- 
tions to  the  several  decisions  made  against  him, 
the  proceedings  were  brought  before  this  court 
by  certiorari. 

Mr.  W.  T.  Worden,  for  the  prisoner.  The 
public  prosecutor  should  have  been  compelled 
to  elect  for  which  offense  and  upon  which 
class  of  counts  he  would  try  the  prisoner;  here 
distinct  and  different  offenses  were  charged, 

8  Wend.,  203  ;*9  Id.,  193.  The  checks  [*429 
should  not  have  been  received  in  evidence , 
there  is  no  statute  making  it  a  crime  to  forge  a 
check,  and  the  rule  is  that  the  instrument 
forged  must  be  called  in  the  indictment  by  the 
term  used  by  the  Legislature.  It  was  not  averred 
in  the  indictment  that  the  checks  were  in 
writing,  or  that  they  purported  to  be  the  act  of 
another,  or  that  by  them  any  pecuniary  de- 
mand or  obligation  was  created,  or  purported 
to  be  created,  etc.,  or  that  by  such  checks  any 
person  was  affected,  bound,  or  in  any  way  in- 
jured, in  his  person  or  property.     2  K.  S.,  673, 
sec.  33  ;  675,  sec  45  ;  3  Chit.  Cr.  L.,  1041, 1043; 
2  Russ.,  Crimes,  341,  337,  345;  2  East,  P.  C., 
858;  3/d,  950.     Without  these  averments,  the 
indictment  did  not  contain  a  certain  descrip- 
tion of  the  crime,  nor  a  statement  of  the  facts 
by  which  it  was  constituted.     1  Chit.  Cr.  L., 
ch.  5  p.  168-170  ;  5  T.  R.,  623;  6  Wend.,  438; 

9  Cow.,  587.     The  setting  forth  the  instrument 
in  the  indictment  does  not  supply  the  want  of 
proper  averments.     2  East,  P.  C.,  985.     The 
Revised  Statutes  having  altered  the  law  as  to 
forgery,  the  indictment  for  that  offense  must 
correspond  with  the  statute,  or  it  cannot  be 
sustained.  Evidence  of  facts  to  bring  the  case 
within  the  statute,  when  those  facts  were  not 
averred  in  the  indictment,  was  inadmissible, 
and  ought  not  to  have  been  received.     The 
prisoner  ought  to  have  been  permitted  to  show 
the  finding  of  the  second  indictment,  so  that 
he  might  have  had  the  benefit  of  the  provisions 
of  the  statute;  the  second  indictment  being  for 
the  same  matter,  although  charged  as  a  differ- 
ent offense,  the  first  indictment  was  superseded 
by  it,  and  ought  to  have  been  quashed.     2  R. 
S.,  726.  The  jury  ought  to  have  been  instructed 
as  was  requested  by  the  prisoner's  counsel.     9 
Cow.,  779-788;  3  Chit.  Cr.  L..  1039. 

Mr.  B.  Davis  Noxon,  for  the  people. 

By  the  Court,  Savage,  Ch.  J.f.  will  consid- 
er the  several  exceptions  in  the  order  in  which 
they  are  taken;  and  first,  was  the  district  attor- 
ney compelled  to  elect  which  count  he  would 
proceed  upon  ?  That  there  would  be  an  in- 
congruity in  incorporating  in  the  same  indict- 
ment offenses  of  a  different  ^character,  [*43O 
such  for  instance  as  forgery  and;perjury,  can- 
not be  denied,  and  that  in  such  a  case  a  court 
would  refuse  to  hear  a  trial  upon  both,  there 
can  be  no  doubt ;  but  when  offenses  of  the 
same  character,  differing  only  in  degree,  are 
united  in  the  same  indictment,  the  prisoner 
may  and  ought  to  be  tried  on  both  charges  at 
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the  same  time.  Such  is  this  case.  The  prison- 
er was  indicted  for  forging  the  check,  and  also 
for  publishing  it  as  true,  knowing  it  to  be  false. 
These  are  different  offenses,  and  punished  with 
different  degrees  of  severity,  but  were  proper- 
ly united,  both  in  the  indictment  and  the  trial. 
The  prisoner  might  be  convicted  of  one,  and 
not  of  the  other.  So,also,I  might  give  instances 
of  murder  or  manslaughter,  of  grand  and  petit 
larceny,  and  of  assault  and  battery,  and  an  as- 
sault with  intent  to  murder,  etc,:  in  which 
cases  no  court  would  refuse  to  try  the  prisoner 
upon  all  the  offenses  charged. 

Second.  It  is  objected,  that  the  instrument 
does  not  state  that  the  check  purported  to  be 
the  act  of  another,  and  that  it  was  in  writing, 
etc.  The  common  form,  no  doubt,  is  to  pursue 
the  words  of  the  statute  and,  therefore,  the 
present  indictment  contains  unnecessary  words. 
The  words  of  the  Revised  Statutes  are:  "Every 
person  who,  with  intent  to  injure  or  defraud, 
shall  falsely  make,  alter,  forge  or  counterfeit." 
and  then  the  different  instruments  are  described 
not  by  name,  but  by  a  general  description. 
The  p'resent  indictment  follows  the  form  upon 
the  old  statute,  which  followed  the  English 
Statutes,  and  hence  the  English  forms  were 
appropriate.  The  indictment  charges,  that  the 
defendant  falsely  made,  forged  and  counter- 
feited, and  did  cause  or  procure  to  be  falsely 
made,  forged  and  counterfeited,  and  did  will- 
ingly act  and  assist  in  the  false  making,  forg- 
ing and  counterfeiting  a  certain  check.  The 
present  statute  says  nothing  about  causing  the 
instrument  to  be  forged,  or  acting  and  assist- 
ing in  such  forging;  and,  no  doubt,  because  in- 
cluded in  the  more  general  terms  and,  there- 
fore, no  others  are  used.  This  phraseology  in 
the  indictment  does  no  harm;  it  is  mere  sur- 
plusage. The  former  statute  specified  by  name 
the  different  instruments,  such  as  bond,  bill  of 
exchange,  promissory  note,  etc.  The  present 
statute  does  not  specify  in  that  manner,  but 
gives  a  general  description,  as  an  instrument 
or  writing,  being  or  purporting  to  be  the  act  of 
another,  etc. 

431*]  *When,  in  the  present  indictment, 
the  pleader  says,  that  the  defendant  felonious 
ly  did  falsely  make,  forge  and  counterfeit  a 
certain  check,  and  sets  it  out  in  hcec  verba,  he 
shows  that  the  defendant  has  forged  an  in- 
strument or  writing;  for  the  writing  is  implied 
in  the  term  "check."  There  is  no  such  thing 
as  a  verbal  check;  it  is  a  solecism.  It  is  shown 
then  that  the  forgery  was  of  an  instrument  in 
writing;  and  also  that  it  was,  or  purported  to 
be,  the  act  of  another;  to  wit :  the  act  of  Graves 
&  Merrick,  by  Henry  Allen.  It  is  shown,  also, 
that  it  was  an  instrument  by  which  a  pecuni- 
ary demand  purported  to  be  created,  by  which 
rights  or  property  were  affected.  This  is  pre- 
cisely such  an  instrument  as  the  Legislature 
have  said  it  shall  be  forgery  in  the  third  degree 
to  counterfeit.  The  indictment,  therefore,  con- 
tains everything  which  is  necessary  to  a  due 
administration  of  the  law,  unless  it  is  to  be 
presumed  that  the  court  and  jury  do  not  know, 
without  being  specially  informed,  that  a  check 
is  an  instrument  in  writing,  and  coming  with- 
in the  statute  without  a  special  averment.  But 
it  is  said  that  the  English  adjudications  require 
this  particularity,  and  they,  undoubtedly,  do 
so,  when  it  is  intended  to  oust  the  defendant 
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of  the  privilege  of  clergy;  but  where  there  is 
no  such  object,  it  is  sufficient  to  aver  that  the- 
defendant  forged  a  certain  writing,  describing 
it  truly,  and  setting  forth  its  tenor.  3  Chit. 
Cr.  L.,  1040, 1041.  It  seems  more  proper,  Mr. 
Chitty  says,  to  lay  it  as  a  certain  paper  writing, 
purporting  to  be  the  instrument  which  the  stat- 
ute describes,  since  the  essence  of  -the  charge 
is,  that  it  is  a  fiction.  The  present  indictment 
would  have  been  more  formal, and  in  conform- 
ity with  precedents,  if  it  had  charged  the  de- 
fendant with  forging  a  certain  paper  writing, 
purporting  to  be  an  instrument  in  writing,  and. 
the  act  of  Graves  &  Merrick,  or  of  Henry 
Allen, by  which  a  pecuniary  demand  purported 
to  be  created,  the  tenor  of  which  is  as  follows, 
and  then  set  it  out  as  was  done  in  this  case; 
but  it  seems  to  me  that  enough  is  stated  to  show 
the  court  the  precise  nature  of  the  offense  with 
which  the  defendant  is  charged.  And  when 
to  this  consideration  we  apply  the  directions 
of  the  Legislature,  2  R.  S.,  728,  sec.  32,  that 
no  indictment  shall  be  deemed  invalid,  nor 
shall  the  trial,  judgment  or  other  proceeding 
thereon  be  affected,  by  reason  of  any  defect  or 
imperfection  in  *matters  of  form, which  [*432: 
shall  not  tend  to  the  prejudice  of  the  defend- 
ant, we  cannot  hesitate  to  pronounce  the  in- 
dictment good.  It  cannot  be  pretended  that 
the  defendant  was  prejudiced  on  the  trial  by 
the  omission  complained  of.  The  court  were, 
therefore,  right  in  overruling  the  objection. 

Third.  The  defendant  offered  to  show  that 
there  was  another  indictment  subsequently 
found  for  the  same  offense;  which  second  in- 
dictment was  for  personating  Henry  Allen,and 
receiving  from  the  Bank  $982.48.  The  pro- 
vision of  the  Revised  Statutes,  under  which 
this  proof  was  offered,  is  as  follows:  "  If  there 
be  at  any  time  pending  against  the  same  de- 
fendant two  indictments  for  the  same  offense, 
or  two  indictments  for  the  same  matter,  al- 
though charged  as  different  offenses,  the  in- 
dictment first  found  shall  be  deemed  to  be  su- 
perseded by  such  second  indictment,  and  shall 
be  quashed."  The  answer  to  this  objection  is. 
that  the  offenses  charged  are  entirely  distinct, 
and  I  see  no  reason  why  the  defendant  might 
not  be  punished  for  both.  The  one  is  for  for- 
gery; that  offense  was  completed  by  the  act  of 
signing  another  person's  name,  with  intent  to- 
defraud  any  one.  whether  the  Bank  or  Allen 
or  any  other.  The  act  of  personating  Allen 
was  not,  necessarily,  connected  with  the  for- 
gery; nor  can  the  personating  of  Allen  and  the 
forging  of  the  check  be  considered  the  same 
offense,  or  the  same  matter. 

The  charge  of  the  circuit  judge  was  correct, 
and  he  properly  refused  to  instruct  the  jury  as 
the  prisoner's  counsel  requested.  There  was 
no  foundation  laid  in  the  testimony  for  such  a 
charge  as  was  requested.  There  was  no  evi- 
dence that  the  prisoner  was  the  owner  of  the 
money.  He  might  have  proved  it,  if  such  was 
the  fact;  on  the  contrary  the  facts  all  tend  to 
disprove  such  ownership. 

The  Oyer  and  Terminer  are,  therefore,  ad- 
vised to  proceed  to  pronounce  sentence  upon  the 
prisoner. 

Indictment— Charging  different  offenses— Validity 
of.  CitedUn— 13  Wend.,  323:  23  N.  Y.,  297:  73  N.  Y.,69; 
75  N.  Y.,  490 ;  3  Hun,  293  ;  11  Hun.  392 ;  12  Hun,  216  r 
27  Hun,  274,  280 :  8  W.  Dig..  230;  1  Wood.  &  M.,  3171 
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319 ;  96 111.,  605 ;  47  Am.  Dec.,  600  (8  Humph.,  69) ;  19 
Am.  Rep.,  324  (60  N.  Y.,  578). 

Defective  pleading— When  wiM  not  vitiate  indict- 
ment. Cited  in— 4  Denio,  70;  27  N.  Y.,  333;  14  Hun, 
508 ;  21  Hun,  145 :  «  Barb.,  551. 

Indictment  —  Pleading  —  Statutory  requirement*. 
Cited  in-3  Denio,  213;  1  N.  Y.,  185;  25  N.  Y.,  Y.,  390; 
67  N.  Y.,  20 ;  21  Hun,  145 ;  4  Barb.,  316 ;  42  Barb.,  325; 
5  T.  &  C.,  473,  475  ;  11  Abb.  Pr.,  159,  242  ;  6  Abb.  N.  C., 
157  ;  3  Park.,  215;  4  Park.,  173 ;  5  Park.,  101, 179. 

Also  cited  in— 32  N.  Y.,  537  ;  5  Park.,  299. 


433*]  *MILLER  «.  DELAMATER. 

Husband  and  Wife — Indorsement  by  Wife  of 
Note  .given  to  Her  before  Marriage — Ante-Nup- 
tial Contract — Assignment  of  Note  to  Trustee 
— Tenant  for  Life  Bound  to  Account  for  Prin- 
cipal Only. 

A  feme  covert  may  make  a  valid  indorsement  of  a 
note,  given  to  her  before  marriage,  by  a  name  dif- 
ferent from  that  of  her  husband,  if  the  circum- 
stances of  the  case  be  such  as  to  warrant  the  pre- 
sumption that  the  indorsement  was  made  with  the 
assent  of  the  husband. 

Such  indorsement  will  be  valid,  notwithstanding 
that  by  an  ante-nuptial  contract  she  had  assigned 
the  note  to  a  trustee  for  her  benefit ;  if  the  indorse- 
ment be  made  with  the  knowledge  and  assent  of  the 
trustee. 

A  tenant  for  life  of  real  or  personal  estate  is 
bound  to  account  for  the  principal  only ;  the  income 
or  interest  belongs  absolutely  to  such  tenant,  and 
may  be  appropriated  or  invested  at  pleasure. 

Citations-1  Str.,  516;  3  Wils.,5;  10  Mod.,  245;  2 
Black.  1081 :  4  T.  R.,  361 ;  3  Burr.,  1776 :  2  Maule  &  S.. 
393 ;  Chit.  Bills,  25,  149 ;  1  Bast,  432 ;  5  Esp.  N.  P.,  266 ; 
1  Camp.,  485;  10  Wend..  792;  1  Taunt.,  367  ;  2  Ves., 
501 ;  3  Ves..  549.  552,  553 ;  2  Dall.,  183;  2  Meriv.,  193. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Greene  Circuit  in  Oct.,   1831,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiff  sued  as  the  indorsee  of  a  prom- 
issory note  given  by  the  defendant,  dated  Jan. 
16,  1828,  for  $800,  payable,  with  interest,  on 
demand,  to  Lyntia  Harder  or  order.  The  note 
was  indorsed  in  blank  by  the  payee,  by  writing 
her  name  (Lyntia  Harder)  on  the  back  thereof. 
On  the  part  of  the  defendant,  it  was  shown 
that  the  indorsement  was  made  by  the  payee 
subsequent  to  her  intermarriage  with  one  John 
Moul,  and  whilst  she  was  the  wife  of  Moul;  on 
which  ground,  he  insisted  that  the  plaintiff 
was  not  entitled  to  recover,  as  he  could  not  de- 
rive title  to  the  note  by  the  indorsement  of  a 
feme  covert.  It  was  admitted  that  the  suit  was 
prosecuted  in  the  name  of  the  plaintiff  for  the 
benefit  of  Mrs.  Moul,  but  the  defendant  in- 
sisted that  the  action  could  not  be  sustained  by 
the  plaintiff  as  the  trustee  of  Mrs.  Moul,  be- 
cause the  money,  the  consideration  of  the  note, 
belonged  not  to  her,  but  to  the  residuary  legat- 
ees named  in  the  will  of  Michael  Harder,  her 
former  husband.  It  appeared  that  Michael 
Harder,  by  his  last  will  and  testament, gave  all 
his  estate,  real  and  personal,  to  his  wife,  Lyn- 
tia, during  her  widowhood;  and  in  case  of  her 
marriage  again  after  his  decease.he  made  other 
and  different  provision  for  her.  The  note  in 
question  was  given  while  the  payee  was  the 
334*]widow  of  Michael  Harder,  *for  money 
lent  by  her  to  the  defendant,  accrued  out  of 
the  income  of  the  estate  given  and  devised  to 
her  by  the  will  of  her  former  husband.  In 
Dec.,  1830,  she  intermarried  with  John  Moul; 
previous  to  the  marriage  with  him,  to  wit: 
Dec.  11,  1830,  an  ante-nuptial  contract  was  en- 
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tered  into  between  her  and  Moul,  and  one  Ja- 
cob N.  Harder,  as  her  trustee,  whereby  all  the 
property,  whereof  she  was  then  possessed  in 
her  own  right,  and  among  other  property,  all 
the  notes  for  the  payment  of  money  hefd  by 
her,  was  and  were  assigned  and  transferred  to 
Jacob  N.  Harder,  for  her  separate  use,  subject 
to  such  disposition  as  she  should  direct  to  be 
made  of  the  same, notwithstanding  her  covert- 
ure, and  free  from  any  control  or  disposal  by 
her  then  intended  husband.  The  note,  after 
the  marriage,  was  in  the  possession  of  the 
trustee,  to  whom  the  defendant  repeatedly  paid 
the  interest  accruing  upon  it.  The  circuit 
judge  ruled  both  objections  to  be  untenable, 
and  under  his  direction,  the  jury  found  a  ver- 
dict for  the  plaintiff  for  the  amount  of  the  note 
and  the  interest  thereof.  The  defendant  asks 
for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant,  in- 
sisted :  1.  That  the  indorsement  of  the  note  by 
the  payee  after  her  second  marriage  was  void, 
and  that,  consequently,  the  plaintiff  could  de- 
rive no  title  under  it  ;  and  in  support  of  this 
position,  cited  1  East,  432;  5  Wend.,  490;  5  Id., 
600;  2  That  the  payee,  by  her  intermarriage 
with  her  second  husband,  lost  all  interest  in 
the  moneys  secured  by  the  note,  and  that  the 
same  belonged  to  the  residuary  legatees  of  her 
former  husband,  2  Crui.,  tit.  Estate  on  Condi- 
tion, sees.  60,  61  ;  2  Str.,  1138 ;  and  3.  If  the 
interest  in  the  note  did  not  pass  to  the  residu- 
ary legatees,  it  being  transferred  to  the  trustee 
by  the  ante-nuptial  contract,  it  was  not  in  the 
power  of  the  payee  by  her  indorsement  to  vest 
a  title  to  the  note  in  the  plaintiff,  so  as  to  enti- 
tle him  to  sustain  the  action. 

Mr.  I.  Gaul,  Jr.,  for  the  plaintiff,  in  an- 
swer to  the  first  point  made  by  the  defendant, 
cited  11  Johns.,  52;  2  Phil.  Ev.,  12,  28;  6  Esp. 
N.  P.,  43.  In  answer  to  the  second  point,  2 
Meriv.,  192  ;  2  Dall.,  183  ;  2  Ves.,  501  ;  9  Id., 
549;  2  Madd.*Ch.,  188;  and  to  the  third  [*435 
point,  that  the  jury  were  warranted  in  presum- 
ing the  assent  of  the  trustee  to  the  indorsement 
by  the  payee. 

By  the  Court,  Sutherland,  J.  There  is  no 
doubt  of  the  general  rule  that  the  husband  is 
entitled  to  all  the  personal  property  which  be- 
longed to  his  wife  at  the  time  of  the  marriage, 
or  which  she  may  acquire  during  coverture  ; 
and  it  necessarily  follows, that  where  that  prop- 
erty consists  of  negotiable  paper,  payable  to 
her  or  her  order,  it  is,  in  legal  effect  payable 
to  her  husband,  and  an  effectual  transfer  by 
judgment  can,  as  a  general  rule,  be  made  only 
in  his  name.  1  Str.,  516;  3  Wils.,  5;  10  Mod., 
245;  2  BL,  1081;  4  T.  R.,  361;  3  Burr.,  1776;  2 
Maule  &  S.,  393;  Chit.  Bills,  25,  149. 

Barlow  v.  Bis/top,  1  East,  432,  3  Esp.  N.  P., 
266, was  an  action  of  assumpsit  by  the  plaintiff 
as  indorsee  of  a  promissory  note,  made  by  the 
defendant,  payable  to  Ann  Parry,  and  by  her 
indorsed  to  the  plaintiff.  It  appeared  in  evi- 
dence that  Ann  Parry  was  a  married  woman, 
who  carried  on  the  business  of  a  milliner  at 
Birmingham,  in  her  own  name,  with  the  con- 
sent of  her  husband;  that  the  consideration  of 
the  note  was  goods  furnished  to  her  by  the 
plaintiff,  who  was  a  haberdasher  in  London  ; 
that  she  had  dealt  with  the  plaintiff  in  her  own 
name,  and  had  given  a  note  for  the  money  in 
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her  own  name;  that  the  plaintiff  having  pressed 
Mrs.  Parry  for  payment,  the  defendant,  with 
a  view  to  serve  Mrs.  Parry,  and  with  full 
knowledge  of  her  being  married,  gave  her  the 
note  in  question,  with  a  view  that  she  should 
pay  it  over  to  the  plaintiff,  in  order  to  stop  his 
proceedings  against  her,  which  she  did  by  in- 
dorsing it  over  to  him.  The  defense  was,  that 
the  plaintiff  made  title  through  Ann  Parry, 
who  was  a  married  woman,  and  who  for  that 
reason  could  not  indorse  the  note;  that  the  mo- 
ment it  was  given,  it  became  the  property  of 
her  husband,  and  could  be  transferred  by  him 
alone.  Ld.  Kenyon,  before  whom  the  cause 
was  tried,  sustained  the  objection,  and  held 
that  the  plaintiff  should  have  declared  on  the 
nole,  according  to  its  legal  effect,  that  is,  as  a 
note  payable  to  the  husband;  and  if  it  had  ap- 
peared that  the  husband  had  allowed  the  wife 
to  indorse  bills  and  notes  on  his  account,  the 
436*]  *plaintiff  might  then  have  recovered 
upon  the  wife's  indorsement.  Upon  a  motion 
for  a  new  trial,  1  East,  434,  Ld.  Kenyon,  who 
delivered  the  opinion  of  the  court,  remarked, 
that  it  was  clear  that  the  delivery  of  the  note 
to  the  wife  vested  the  interest  in  her  husband; 
but  as  he  permitted  her  to  carry  on  trade  in  her 
own  name,  and  this  was  a  transaction  in  the 
course  of  that  trade,  if  she  had  indorsed  the 
note  in  the  name  of  her  husband,  the  jury 
might  have  presumed  an  authority  from  her 
husband  for  that  purpose  ;  but  as  the  indorse- 
ment was  in  her  own  name,  it  was  impossible 
that  she  could  pass  the  interest  of  her  husband 
by  it.  A  new  trial  was  denied.  This  decision, 
it  will  be  observed,  proceeds  upon  the  ground 
that  the  husband  had  a  beneficial  interest  in 
the  note  ;  that  it  became  his  property  the  mo- 
ment it  was  delivered  to  his  wife  ;  and  upon 
that  assumption,  the  wife,  undoubtedly,  could 
not  transfer  it  by  indorsement,  without  either 
the  express  or  implied  authority  of  the  hus- 
band; but  if  (as  it  would  appear  from  the  state- 
ment of  the  case)  the  note  was  made  by  the  de- 
fendant for  the  accommodation  of  the  wife, 
without  any  consideration,  and  for  the  specific 
purpose  of  being  indorsed  by  the  wife  to  the 
plaintiff,  it  was  not  a  valid  and  effectual  in- 
strument while  it  remained  in  the  hands  of  the 
wife  or  husband,  and  it  could  not  legally  have 
been  used  by  either  of  them  for  any  other  pur- 
pose than  that  for  which  it  was  made,  and  to 
which  it  was  applied.  It  appears  to  me,  there- 
fore, with  great  deference  and  respect,  that  it 
might  well  have  been  held  that  the  jury  .under 
the  circumstances  of  the  case,  might  have  pre- 
sumed an  authority  from  the  husband  to  the 
wife  to  take  and  indorse  the  note  in  the  name  by 
which  she  carried  on  her  business. 

Voles  v.  Davis,  1  Camp. ,  485,  was  an  action 
by  an  indorsee  against  the  maker  of  a  promis- 
sory note.  The  note  was  made  payable  to  Mrs. 
Carter  or  order,  and  was  indorsed  by  her  to 
the  plaintiff,  for  a  valuable  consideration,  by 
the  name  of  M.  Carter.  It  was  proved  that 
Mrs.  Carter  was  the  wife  of  a  man  by  the  name 
of  Cole,  who  was  still  living,  but  passed  in  the 
world  by  the  name  of  Mrs.  Carter.  It  likewise 
appeared  that  the  defendant  had  asked  for  in- 
dulgence, and  had  promised  to  pay  the  note. 
Mr.  Garrow,  for  the  defendant,  contended  that 
437*]*no  title  to  a  bill  of  exchange  or  prom- 
issory note  could  be  made  through  the  in- 
186 


dorsement  of  a  feme  covert;  and  that  what  the 
defendant  said  after  the  bill  became  due  was 
immaterial,  if  he  was  not  previously  liable. 
Ld.  Ellenborough  held  that  the  plaintiff  was 
entitled  to  recover.  He  remarked  that  a  hus- 
band may  authorize  his  wife  to  indorse  bills  of 
exchange  or  promissory  notes  as  his  agent ; 
that  such  authority  might  be  presumed  ;  and 
that  it  might  further  be  presumed,  that  the  hus- 
band authorized  her  to  indorse  notes  in  the 
name  by  which  she  passed  in  the  world.  It  is 
true  that  Ld.  Ellenborough  seemed  to  attach 
considerable  importance  to  the  subsequent 
promise  of  the  defendant  to  pay  the  note.  This 
case,  however,  establishes  the  principle,  that 
a  married  woman  may  make  a  valid  indorse- 
ment of  a  note,  by  a  name  different  from  that 
of  her  husband,  and  that  an  authority  so  to  in- 
dorse may  be  presumed  from  all  the  circum- 
stances of  the  case. 

In  Leicester  v.  Biggs,  1  Taunt.,  367,  it  was 
held  that  where  a  feme  covert  had  for  many 
years  been  separated  from  her  husband,  and 
during  that  time  had  received  for  her  separate 
use  the  rent  of  her  own  property,  which  ac- 
crued to  her  by  devise  after  the  separation,  she 
shall  be  presumed  to  have  received  the  rent 
and  to  have  acknowledged  the  tenancy,  by  her 
husband's  authority;  and  the  husband  was  non- 
suited in  an  action  of  ejectment  against  the 
tenant  on  that  ground. 

No  case  certainly  can  exist,  in  which  the  cir- 
cumstances would  justify  a  stronger  presump- 
tion of  authority  from  the  husband  to  the  wife 
to  indorse  a  note  in  her  own  name,  than  the 
one  at  bar.  The  note  was  the  separate  property 
of  the  wife  before  her  marriage;  subject  to  her 
exclusive  control  by  virtue  of  an  ante-nuptial 
contract,  in  which  the  husband  had  expressly 
renounced  all  interest  in  and  authority  over 
the  property  of  his  wife,  and  had  united  in  an 
instrument  which  transferred  it  all  to  a  trustee 
for  her  exclusive  benefit.  He  has  no  beneficial 
interest  whatever  in  the  note,  and  no  right  in 
any  manner  to  interfere  with  it.  He  can  never 
become  responsible  in  consequence  of  this  in- 
dorsement. The  suit  is  brought  for  the  benefit 
of  the  wife;  the  indorsement  having  been  made 
merely  for  the  purpose  of  bringing  the  action 
in  the  name  of  the  plaintiff.  The  objection, 
therefore,  is  a  matter  of  *form  only,  [*438 
and  ought  not  to  be  permitted  to  defeat  this  ac- 
tion. If  it  is  necessary  to  support  the  indorse- 
ment, it  may  well  be  presumed  that  the  payee, 
in  making  it  in  her  own  name,  acted  by  the  ex- 
press authority  of  her  husband.  The  wife  may 
be  the  agent  of  the  husband  for  this  or  any 
other  lawful  purpose.  Church  v.  Landers,  10 
Wend.,  79,  and  cases  cited.  The  nonsuit  on 
this  ground  was  properly  refused. 

The  trustee  of  Mrs.  Harder  might,  probably, 
have  recovered  this  note  as  assignee  under  his 
trust  deed.  But  that  assignment  creates  no  le- 
gal objection  to  an  indorsement  made  by  her 
with  the  knowledge  and  assent  of  her  trustee  : 
and  such  assent  abundantly  appears  in  this 
case. 

Did  Mrs.  Harder  forfeit  her  right  to  the  note 
and  the  money  for  which  it  was  given,  by  her 
second  marriage?  It  is  admitted  to  have  been 
saved  by  her  from  the  income  or  interest  of  the 
real  and  personal  estate  given  to  her  for  life, 
and  not  to  have  been  any  portion  of  the  prin- 
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cipal.  It  was  separated  from  the  mass  of  the 
estate,  and  a  new  and  distinct  security  taken 
for  it  to  herself.  A  tenant  for  life  of  real  or 
personal  estate,  is  bound  to  account  for  the 
principal  only.  The  income  or  interest  is  abso- 
lutely his,  and  he  may  appropriate  or  invest  it 
as  he  pleases.  Douglass  v.  Chalmers,  2  Ves., 
501  ;  Fearne  v.  Young,  3  Id.,  549,  552,  553  ;  2 
Dall.,  183;  2  Meriv.,  192.  The  judge  was, 
therefore,  right  in  refusing  to  nonsuit  the 
plaintiff  on  this  ground  also;  and  the  motion  for 
a  new  trial  must  be  dented. 
Cited  in-9  N.  Y.,  41;  2  Bos.,  257;  83  111.,  23. 
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*B.  &  J.  Q.  AYMAR 

v. 
SHELDON  ET  AL. 


Conflict  of  Laws — Transfer  in  N.  Y.  of  French 
Bill  of  Exchange — Indorsement  Governed  by 
N.  Y.  Law — Protest  for  Non-Acceptance — 
Special  Indorsement. 

The  indorsee  of  a  bill  of  exchange,  payable  a  cer- 
tain number  of  days  after  sight,  drawn  in  a  French 
West  India  Island,  on  a_  mercantile  house  in  Bor- 
deaux, and  transferred  in  the  City  of  N.  Y.  by  the 
payee,  need  not  present  the  bill  for  payment  after 
protest  for  non-acceptance.notwithstanding  that  by 
the  French  Code  de  Commerce  the  holder  is  not  ex- 
cused the  protest  for  non-payment  by  the  protest 
for  non-acceptance ;  and  loses  all  claim  against  the 
indorser,  if  the  bill  be  not  presented  for  protest  of 
non-payment. 

In  such  case  the  payee  of  the  bill  is  bound  to  con- 
form to  the  French  law  in  respect  to  bills  of  ex- 
change, to  enforce  his  remedies  against  the  drawers ; 
but  not  so  the  indorsee,  he  is  only  required  to  com- 
ply with  the  law  merchant  prevailing  here,  the  in- 
dorsement having  been  made  in  the  City  of  N.  Y.; 
and  according  to  which  his  right  of  action  is  perfect, 
after  protest  for  non-acceptance. 

If  the  holder  of  a  bill,  subject  to  certain  duties  and 
obligations  in  reference  to  the  law  of  the  place  where 
the  bill  is  drawn  or  is  made  payable,  wishes  to  im- 
pose the  same  obligations  upon  his  indorsees,  it  be- 
hooves him  to  make  a  special  indorsement,  or  the 
indorsee  will  incur  no  other  obligations  than  what 
are  imposed  by  the  law  merchant  of  the  place  where 
the  indorsement  is  made. 

Citations-Chit.  Bills,  93.  217,  231,  266, 142 ;  3  East, 
482 ;  2  Burr.,  674,  675 ;  1  Str.,  441 :  Selw.,  N.  P.,  256 ;  6 
Cranch,  21,  22 ;  2  Kent,  Com.,  460 ;  4  Johns.,  119 ;  12 
Johns.,  142;  5  East,  124;  3  Mass.,  81;  3  Cai.,  154;  1 
Cow.,  107 ;  4  Cow.,  512,  n.;  3  Johns.,  202 ;  Bayley,  28 ; 
Story  Conn.  L.,  298. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Sheldon  and  others,  as  indorsees, 
brought  a  suit  against  B.  &  I.  Q.  Aymar,  as 
indorsers  of  a  bill  of  exchange,  bearing  date 
June  4,  1830,  drawn  by  V.  Cassaigne  &  Co.,  at 


NOTE.— Con/Wet  of  lows— Contracts— Lex  loci  con- 
tractus  and  lex  tori— Negotiable  paper— Place  of  ac- 
ceptance—Protest— Notice— Indorsement. 

The  lex  loci  contractus  governs  the  nature, validity, 
construction  and  effect  of  contracts— the  lexfori,  the 
remedy.  See  Nash  v.Tupper,  1  Cai.,  402,  note;  Whitte- 
more  v.  Adams.  2  Cow.,  626,  note. 

For  full  discussions  of  the  questions  arising  in  the 
above  case  of  Aymar  v.  Sheldon  (citing  and  com- 
menting on  it),  see  Story  Conn.  Laws,  360, 441-444,489, 
506;  Dan.  Neg.  Inst.,  sees.  899,  908-910,  919;  1  Pars. 
Cont..  276;  2  Kent,  Com.,  460;  3  Kent,  Com.,  95. 

Every  indorsement  is  a  new  contract.  Lee  v.  Sel- 
leck.  33  N.  Y.,  615;  32  Barb.,  522;  Hyde  v.  Goodnow,  3 
N.  Y.,  266;  Cook  v.  Litchfleld,  9  N.  Y.,  279;  Dow  v. 
Rowell,  12  N.  H.,  49;  Nat.  Bk.  of  Mich.  v.  Green,  33 
Iowa,  140:  Clanton  v.  Barnes,  50  Ala.,  403;  Williams 
v.  Wade,  1  Met.,  82;  Trabue  v.  Short,  18  La.  Ann. ,257; 
Yeatman  v.  Cullen,  5  Blackf .,  240;  Greathead  v. Wal- 
ton, 40  Conn.,  226;  Dundas  v.  Bowler,  3  McLean,  400: 
Slocum  v.  Pomeroy,  10  U.  S.'(6  Cr.),  221;  Trabue  v. 
Short.  5  Cold.,  293;  Currier  v.  Lockwood,  40  Conn., 
349;  Hunt  v.  Standart,  15  Ind.,  33. 
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St.  Pierre,  Martinique,  on  L'Hotelier  Freres.at 
Bordeaux,  in  France,  for  4,000  francs,  payable 
at  24  days  sight,  to  the  order  of  B.  Aymar  & 
Co.,  the  name  of  the  firm  of  B.  &  I.  Q.  Aymar. 
The  plaintiffs  set  forth  the  indorsement  of  the 
bill  of  exchange  at  the  City  of  N.  Y.,  where, 
they  averred,  that  they  and  the  defendants.all 
being  citizens  of  the  U.  S.  at  the  time  of  the 
indorsement,  respectively  dwelt  and  had  their 
homes;  and  then  aver  that  Aug.  11,  1830,  the 
bill  of  exchange  was  presented  to  L'Hotelier 
Freres,  at  Bordeaux,  for  acceptance,  according 
to  the  custom  of  merchants,  and  that  they  re- 
fused to  accept;  whereupon  the  bill  was  duly 
protested  for  non-acceptance,  and  notice  given 
to  the  defendants.  The  defendant  pleaded:  1. 
Non  assumpsit.  2.  That  the  bill  declared  on 
was  made  and  drawn  in  the  Island  of  Martin- 
ique, a  *country  then,  since  and  now  [*44O 
under  the  dominion  and  government  of  the 
King  of  France,  by  persons  there  dwelling  sub- 
jects of  the  King  of  France  ;  and  that  the  bill, 
according  to  its  tenor,  was  payable  at  Paris, 
in  the  kingdom  of  France,  by  persons  then  and 
still  residing  and  dwelling  at  Bordeaux,  in  the 
kingdom  of  France,  subjects  of  the  King  of 
France,  to  wit :  on,  etc. ,  at  etc. ;  that  the  Island 
of  Martinique,  as  well  as  Paris  and  Bordeaux, 
and  the  persons  therein  respectively  residing, 
and  the  drawers  and  drawees  were  subject  and 
governed  by  the  laws  of  the  kingdom  of  France, 
there  and  then,  and  still  existing  and  in  force, 
to  wit:  on,  etc.,  at  etc.;  that  by  the  laws  of 
France,  then  and  still  at  the  several  places  in 
the  plea  mentioned,  existing  and  in  force,  it  is 
established,  enacted  and  provided,  in  relation 
to  bills  of  exchange  drawn  and  payable  in  the 
countries  subject  to  the  laws  of  France,  among 
other  things,  in  manner  and  form  following, 
namely:  Tie  drawer  and  indorsers  of  a  bill  of 
exchange  are  severally  liable  for  its  acceptance 
and  payment  at  the  time  it  falls  due.  Code  de 
Commerce,  119.  The  refusal  of  acceptance  is 
evidenced  by  an  act  denominated  protest  for 
non-acceptance.  Id.,  120.  On  notice  of  the 
protest  for  non-acceptance  the  indorsers  and 
drawer  are  respectively  bound  to  give  security, 
to  secure  the  payment  of  the  bill  at  the  time  it 
falls  due,  or  to  effect  re-imbursement  of  it, with 
the  expense  of  protest  and  re-exchange.  The 
time  when  a  bill  of  exchange  becomes  due,  if 
payable  at  one  or  more  days  after  sight,is  fixed 
by  the  date  of  the  acceptance,  or  by  the  date 
of  the  protest  for  non-acceptance.  The  holder 
is  not  excused  the  protest  for  non-payment  by 
the  protest  for  non-acceptance.  After  the  ex- 
piration of  the  above  periods  (certain  periods 
specified  in  the  Code,  and  which,  in  the  case  of 
a  bill  drawn  in  the  West  Indies  on  France,  is 
one  year),  for  the  presentment  of  bills  at  sight, 
or  one  or  more  days  after  sight,  for  protest  of 
non-payment,  the  holder  of  the  bill  loses  all  his 
claim  against  the  indorsers,  etc.,  setting  forth, 
besides  the  above,  a  variety  of  other  provisions 
of  the  French  Code,  relative  to  bills  of  ex- 
change, and  then  averring,  that  although  at 
the  time  of  the  commencement  of  the  action  of 
the  plaintiffs,  24  days  after  sight  of  the  bill  of 
exchange  declared  on  had  elapsed,  from  the 
day  when  the  same  was  alleged  to  have  been 
*protested  for  non-acceptance,  yet  no  [*44 1 
protest  of  the  said  bill  for  non-payment  had 
been  made,  concluding  with  a  verification 
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and  prayer  of  judgment.  3.  The  defendants 
pleaded, after  referring  to  the  matter  of  induce- 
ment stated  in  the  second  plea,  that  on  notice 
of  protest  for  non-acceptance, as  alleged  in  the 
declaration,  they  were  ready  and  willing  to  give 
security;  and  offered  to  the  plaintiffs  to  give 
security.according  to  the  true  intent  and  mean- 
ing of  the  laws  of  France,  to  secure  payment 
of  the  bill  at  the  time  when  the  same  should  fall 
due,  to  wit:  on,  etc.,  at  etc.,  concluding  as  in 
last  plea.  To  the  second  plea  the  plaintiffs  de- 
murred, and  took  issue  upon  the  third, denying 
that  the  defendants  did  offer  security,  etc. 

The  Superior  Court,  on  the  argument  of  the 
demurrer,  adjudged  the  second  plea  to  be  bad; 
after  which  the  issues  of  fact  were  tried.  The 
jury  found  for  the  plaintiff  s,on  the  plea  of  non 
assumpsit,&u<l  assessed  their  damages  at  $895.- 
52,  and  found  a  verdict  for  the  defendants  on 
the  third  plea.  Notwithstanding  which  last  find- 
ing, the  court  gave  judgment  for  the  plaintiffs 
on  the  whole  record.  The  defendants  sued  out 
a  writ  of  error. 

Mr.  D.  Lord,  Jr.,  for  plaintiffs  in  error. 

Messrs.  D.  D.  Field  and  R.  Sedgwick, 
for  defendants  in  error.1 

442*]  *By  the  Court,  Nelson,  J.  The  only 
material  question  arising  in  this  case  is.whether 
the  steps  necessary  on  the  part  of  the  holders 
of  the  bill  of  exchange  in  question,  to  subject 
the  indorsers  upon  default  of  the  drawees  to 
accept,  must  be  determined  by  the  French  law, 
or  the  law  of  this  State.  If  by  our  law,  the 
plaintiffs  below  are  entitled  to  retain  the  judg- 
ment; if  by  the  law  of  France,  as  set  out  and 
admitted  in  the  pleadings,  the  judgment  must 
be  reversed. 

We  have  not  been  referred  to  any  case,  nor 
have  any  been  found  in  our  researches,  in 
which  the  point  now  presented  has  been  exam- 
ined or  adjudged.  But  there  are  some  familiar 
principles  belonging  to  the  law  merchant,  or 
applicable  to  bills  of  exchange  and  promissory 
notes,  which  we  think  are  decisive  of  it.  The 
persons  in  whose  favor  the  bill  was  drawn  were 
bound  to  present  it  for  acceptance  and  for  pay- 
ment, according  to  the  law  of  France, as  it  was 
drawn  and  payable  in  French  territories;  and 
if  the  rules  of  law  governing  them  were  appli- 
cable to  the  indorsers  and  indorsees  in  this  case, 

1. — The  counsel  for  the  plaintiff  s  below,  in  support 
of  the  proposition  for  which  they  contended,  that 
even  according  to  the  law  on  this  subject,  as  under- 
stood in  France,  the  action  was  maintainable,  read 
from  Henry  on  Foreign  Law,  p.  220,  app.,  the  fol- 
lowing extract  from  Pardessus,  pt.  6,  tit.  8  ch.  1: 

"  It  must  remembered,  that  frequently  a  credit, 
for  example  a  bill  of  exchange,  is  the  object  of  suc- 
cessive contracts,  such  as  the  acceptance,  negotia- 
tion by  indorsement,etc.  Each  of  these  negotiations, 
independent  of  the  principal  act,  has  been  made  in 
the  particular  place  where  the  act  was  done,  and  it 
is  by  the  law  of  this  place  respectively,  that  each  act 
should  be  decided." 

Again,  page  244 :  "It  may  be  urged,  but  without 
foundation,  that  the  person  in  whose  favor  a  bill  has 
been  drawn,  can  have  no  other  rights  than  those 
given  by  the  law  of  the  place  where  the  bill  was 
made ;  that  he  can  indorse  the  bill  upon  no  other 
condition.and  so  with  subsequent  indorsers, because 
no  one  can  give  a  right  beyond  what  he  possesses  ; 
and  that  it  is  always  to  the  law  of  the  country  where 
the  bill  has  been  drawn.that  we  must  defer,  in  judg- 
ing on  the  actions  of  the  different  indorsers  against 
each  other.  *  *  *  "  But  this  is  only  true  so  far  as 
regards  the  principal  obligation,  and  is  not  appli- 
cable to  the  different  contracts  of  cession  by  indorse- 
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the  recovery  below  could  not  be  sustained,  be- 
cause presentment  for  payment  would  have 
been  essential  even  after  protest  *for  [*443 
non-acceptance.  No  principle,  however,  seems 
more  fully  settled,  or  better  understood  in  com- 
mercial law,  than  that  the  contract  of  the  in- 
dorser  is  a  new  and  independent  contract,  and 
that  the  extent  of  his  obligations  is  determined 
by  it.  The  transfer  by  indorsement  is  equiva- 
lent, in  effect,  to  the  drawing  of  a  bill,  the  in- 
dorser  being  in  almost  every  respect  considered 
as  a  new  drawer.  Chit.  Bills,  142;  3  East,  482; 
2  Burr  ,  674,  675;  1  Str.,  441;  Selw.,  N  P.,  256. 
On  this  ground,  the  rate  of  damages  in  an  ac- 
tion against  the  indorser  is  governed  by  the  law 
of  the  place  where  the  indorsement  is  made, 
being  regulated  by  the  lex  loci  contraclus.  6 
Cr.,  21  ;  2  Kent,  Com.,  460  ;  4  Johns.,  119. 
That  the  nature  and  extent  of  the  liabilities  of 
the  drawer  or  indorser  are  to  be  determined  ac- 
cording to  the  law  of  the  place  where  the  bill 
is  drawn  or  indorsement  made,  has  been  ad- 
judged both  here  and  in  England.  In  Hicks  v. 
Brown,  12  Johns.,  142,  the  bill  was  drawn  by 
the  defendant  at  New  Orleans,  in  favor  of  the 
plaintiff,  upon  a  house  in  Philadelphia;  it  was 
protested  for  non-acceptance,  and  due  notice 
given;  the  defendant  obtained  a  discharge  un- 
der the  insolvent  laws  of  N.  O.  after  such  no- 
tice, by  which  he  was  exonerated  from  all  debts 
previously  contracted  and,  in  that  State,  of 
course  from  the  bill  in  question.  He  pleaded 
his  discharge  here,  and  the  court  say:  "It  seems 
to  be  well  settled,  both  in  our  own  and  in  the 
English  courts,  that  the  discharge  is  to  operate 
according  to  the  lex  loci  upon  the  contract  where 
it  was  made  or  to  be  executed."  The  contract 
in  this  case  originated  in  N.  O.,  and  had  it  not 
been  for  the  circumstance  of  the  bill  being 
drawn  upon  a  person  in  another  State,  there 
could  be  no  doubt  but  the  discharge  would 
reach  this  contract;  and  this  circumstance  can 
make  no  difference,  as  the  demand  is  against 
the  defendant  as  drawer  of  the  bill,  in  conse- 
quence of  the  non  acceptance.  The  whole  con- 
tract or  responsibility  of  the  drawer  was  en- 
tered into  and  incurred  in  N.  O.  The  case  of 
Peters  v.  Brown,  5  East,  124,  contains  a  similar 
principle.  See,  also,  3  Mass.,  81;  Van  Raugh 
v.  VanArsdaln,  3  Cai.,  154;  1  Cow.,  107;  6 
Cra.  221;  4  Cow.,  512,  n. 

ments,  of  which  this  obligation  is  the  subject.  Each 
of  these  contracts,  though  entirely  referring,  in  re- 
spect to  the  right  or  things  ceded, to  a  primitive  con- 
tract, is,  nevertheless,  in  itself  a  particular  and  in- 
dependent contract.  *  *  *  There  is  nothing  to 
compel  the  contracting  parties  to  uniformity,  with 
respect  to  the  extent  of  the  quantity  arising  from 
the  contract.  *  *  *  It  results  without  doubt.from 
these  principles,  that  an  indorser  will  be  bound  to 
guaranty  the  payment,  after  a  protest,  not  made 
within  the  term  required  by  law  ;  *  *  *  If  such 
be  the  law  of  the  place  where  he  made  the  indorse- 
ment, although  the  law  of  the  place  where  the  bill 
was  indorsed  to  him  does  not  afford  him  a  similar 
resource  against  his  indorsers.  It  is  the  result  of 
the  diversity  of  the  contracts.  It  happens  daily.that 
a  man  who  has  purchased  without  a  warranty,  re- 
sells with  a  warranty,  and  the  vendee  has  against 
him  actions  which  he  cannot  exercise  against  his 
vendor ;  of  which  he  has  no  reason  to  complain.  It 
is  the  same  with  the  different  indorsements  of  a  bill 
of  exchange,  made  in  places  where  the  laws  vary  in 
this  respect,  as  each  indorsement  imposes  on  the  in- 
dorsers obligations  of  guaranty,  more  or  less  exten- 
sive, according  to  the  law  of  the  place  of  cession  or 


indorsement. 
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444*]  *Tbe  contract  of  indorsement  was 
made  in  this  case,  and  the  execution  of  it  con- 
templated by  the  parties  in  this  State;  and  it  is, 
therefore,  to  be  construed  according  to  the  laws 
of  N.  Y.  The  defendants  below,  by  it,  here 
engage  that  the  drawees  will  accept  and  pay 
the  bill  on  due  presentment,  or  in  case  of  their 
default  and  notice,  that  they  will  pay  it.  All 
the  cases  which  determine  that  the  nature  and 
extent  of  the  obligation  of  the  drawer  are  to  be 
ascertained  and  settled  accord  ing  to  the  law  of 
the  place  where  the  bill  is  drawn,  are  equally 
applicable  to  the  indorser;  for,  in  respect  to 
the  holder,  he  is  a  drawer.  Adopting  this  rule 
and  construction,  it  follows  that  the  law  of  N. 
Y.  must  settle  the  liability  of  the  defendants 
below.  The  bill  in  this  case  is  payable  24  days 
after  sight,  and  must  be  presented  for  accept- 
ance; and  it  is  well  settled  by  our  law,  that  the 
holder  may  have  immediate  recourse  against 
the  indorser  for  the  default  of  the  drawee  in 
this  respect.  3  Johhs.,  202;  Chit.  Bills,  231, 
and  cases  cited. 

Upon  the  principle  that  the  rights  and  obli- 
gations of  the  parties  are  to  be  determined  by 
the  law  of  the  place  to  which  they  had  refer- 
ence in  making  the  contract,  there  are  some 
steps  which  the  holder  must  take  according  to 
the  law  of  the  place  on  which  the  bill  is  drawn. 
It  must  be  presented  for  payment  when  due, 
having  regard  to  the  number  of  days  of  grace 
there,  as  the  drawee  is  under  obligation  to  pay 
only  according  to  such  calculation;  and  it  is, 
therefore,  to  be  presumed  that  the  parties  had 
reference  to  it.  So  the  protest  must  be  accord- 
ing to  the  same  law,  which  is  not  only  conven- 
ient, but  grows  out  of  the  necessity  of  the  case, 
The  notice,  however,  must  be  given  according 
to  the  law  of  the  place  where  the  contract,  of 
the  drawer  or  indorser,  as  the  case  may  be, 
was  made,  such  being  an  implied  condition. 
Chit.,  Bills,  93,  217,  266;  Bay  ley,  28;  Story, 
Confl.  of  Laws,  298. 

The  contract  of  the  drawers  in  this  case,  ac- 
cording to  the  French  law,  was,  that  if  the 
holder  would  present  the  bill  for  acceptance 
within  one  year  from  its  date.it  being  drawn  in 
the  West  Indies,  and  it  was  not  accepted,  and 
was  duly  protested  and  notice  given  of  the  pro- 
test, he  would  give  security  to  pay  it,  and  pay 
the  same  if  default  was  also  made  in  the  pay- 
445*]  ment  *by  the  drawee  after  protest  and 
notice.  This  is  the  contract  of  the  drawers, 
according  to  this  law,  and  the  counsel  for  the 
plaintiffs  in  error  insists  that  it  is  also  the  im- 
plied contract  of  the  indorser  in  this  State. 
But  this  cannot  be,  unless  the  indorsement  is 
deemed  an  adoption  of  the  original  contract  of 
the  drawers,  to  be  regulated  by  the  law  gov- 
erning the  drawers,  without  regard  to  the  place 
where  the  indorsement  is  made.  We  have  seen 
that  this  is  not  so;  that  notice  must  be  given 
according  to  the  law  of  the  place  of  indorse- 
ment; and  if,  according  to  it,  notice  of  non- 
payment is  not  required,  none  of  course  is  nec- 
essary to  charge  the  indorser.  But  if  the  above 
position  of  the  plaintiffs  in  error  be  correct, 
notice  could  not  then  be  dispensed  with,  the 
law  of  the  drawer  controlling.  The  above  pos- 
ition of  the  counsel  would  also  be  irreconcila- 
ble wilh  the  principle,  that  the  indorsement  is 
equivalent  to  a  new  bill,  drawn  upon  the  same 
drawee;  for  then  the  rights  and  liabilities  of 
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the  indorser  must  be  governed  by  the  law  of 
the  place  of  the  contract,  in  like  manner  as 
those  of  the  drawer  are  to  be  governed  by  the 
laws  of  the  place  where  his  contract  was 
made.  Both  stand  upon  the  same  footing  in 
this  respect,  each  to  be  charged  according  to 
the  laws  of  the  country  in  which  they  were  at 
the  time  of  entering  into  their  respective  obli- 
gations. 

I  am  aware  that  this  conclusion  may  operate 
harshly  upon  the  indorsers  in  this  case,  as  they 
may  not  be  enabled  to  have  recourse  over  on 
the  drawers.  But  this  grows  out  of  the  pecul- 
iarity of  the  Commercial  Code  which  France 
has  seen  fit  to  adopt  for  herself,  materially 
differing  from  that  known  to  the  law  mer- 
chant. We  cannot  break  in  upon  the  settled 
principles  of  our  commercial  law,  to  accom- 
modate them  to  those  of  France  or  any  other 
country.  It  would  involve  them  in  great  con- 
fusion. The  indorser,  however,  can  always 
protect  himself  by  special  indorsement,  requir- 
ing the  holder  to  take  the  steps  necessary  ac- 
cording to  the  French  law,  to  charge  the  draw- 
er. It  is  the  business  of  the  holder,  without 
such  an  indorsement,  only  to  take  such  meas- 
ures as  are  necessary  to  charge  those  to  whom 
he  intends  to  look  for  payment. 

Judgment  affirmed. 

Foreign  bi/f  of  exchanges-Protest.  Cited  in— 19  N! 
Y.,  438  ;  41  Barb.,  603;  10  How.  Pr.,  8  ;  4  How.  U.  S., 
274 ;  30  N.  J.  L.,  44. 

Contract— Law  of  place— Construction  andremedy. 
Cited  in— 32  Barb..  525 ;  10  How.  Pr.,  8 ;  20  How.  Pr., 
278 ;  4  How.  U.  S.,  278 ;  5  Allen,  13 ;  92  111.,  53 :  34  Am. 
Rep.,  637  (12  R.  I.,  265) ;  37  Am.  Rep.,  577  (82  N.  Y., 
418). 
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Sales —  Warranty  Made  Subsequent  to  Sale — Pa- 
rol  Evidence,  Admissible — What  Amounts  to 
Agreement  to  Indemnify — Notice  to  Vendor,  of 
Suit  against  Vendee — Vendee  Need  not  Appeal 
from  Adverse  Judgment — Secondary  Evidence 
— Best  Must  be  Produced. 

Parol  evidence  of  an  agreement  to  indemnify  and 
save  harmless  a  purchaser  of  personal  property  is 
admissible,  although  the  agreement  in  respect  to 
the  sale  is  reduced  to  writing  and  contain  no  such 
stipulation,  if  the  parol  agreement  be  made  subse- 
quent to  the  execution  of  the  written  agreement. 

Secondary  evidence,  in  proof  of  written  instru- 
ments shown  to  be  destroyed,  is  inadmissible,  if  it 
appear  that  better  evidence  than  what  is  produced 
is  within  the  power  of  the  party;  thus,  where  a  copy 
was  taken  of  an  agreement,  and  the  party,  instead 
of  producing  the  copyist  or  accounting  for  his  ab- 
sence, proved  his  handwriting,  it  was  held  that  the 
evidence  was  insufficient  to  authorize  the  admission 
of  the  copy. 

Where  a  vendor,  required  to  give  a  written  indem- 
nity against  any  claims  that  might  be  made  upon 


NOTE.—  Sales— Warranty—  Time  of  malting. 

A  warranty  made  after  the  sale  is  valid  if  for  a  new 
consideration.  Wilmot  v.Hurd.ll  Wend.,  584;  Hogins 
v.  Plympton,  11  Pick.,  97;  Morehouse  v.  Comstock. 
42  Wis.,  626;  Bloss  v.  Kittridge,  5  Vt.,  28;  Porter  v. 
Pool,  62  Ga.,  238;  Towell  v.  Gatewood,  3  111.,  22;  Sum- 
mers v.  Vaughan,  35  Ind.,  323;  Grant  v.  Cadwell,  8 
N.  C.  Q.  B.,  161;  Roscorla  v.  Thomas,  3  Q.  B.,  234. 

The  warranty  must  be  made  during  the  negotiation. 
See  Wilmot  v.  Kurd,  11  Wend.,  584,  note. 

See,  generally,  on  the  subject  of  warranty,  Seixas 
v.  Woods,  2  Cai.,  48,  note;  Chapman  v.  Murch,  19 
Johns.,  290,  note;  Caveat  emptor— Implied  warranty 
— Fraudulent  representations— Expressions  of  opin- 
ion, etc.,  Welsh  v.  Carter,  1  Wend.,  185,  note;  Sale  of 
pj-avisions— Implied  warranty  of  wholesomeness.  Van 
Bracklin  v.  Fonda,  12  Johns.,  468,  note. 
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the  property  sold,  refused  to  do  so,  but  told  the  pur- 
chaser r'that  he  would  see  him  out  in  It,"  it  was 
held  that  these  expressions  were  equivalent  to  an 
agreement  to  indemnify. 

A  vendor  of  personal  property,  who  has  notice  of 
a  suit  against  his  vendee  in  respect  to  the  property 
sold,  is  as  much  bound  to  indemnify  his  vendee  as  if 
he  had  entered  into  an  express  covenant  for  that 
purpose. 

A  purchaser  who  defends  in  a  justice's  court 
against  a  claim  made  upon  the  property  sold  to  him, 
is  not  bound  to  carry  up  the  cause  by  appeal,  if 
judgment  passes  against  him. 

TERROR  from  the  Herkimer  C.  P.  Country - 
JJ  man  sued  Brewster  in  a  justice's  court, and 
declared  for  a  quantity  of  oats,  spring  wheat, 
corn  and  winter  grain,  growing  on  premises 
lately  occupied  by  B.  Fairchild,  sold  by  the 
defendant  to  the  plaintiff,  and  for  the  breach 
of  an  agreement,  whereby  the  defendant  had 
engaged  that  if  the  plaintiff  should  be  put  to 
any  costs  in  consequence  of  such  sale,  he 
would  pay  all  the  damages  and  costs;  to  which 
declaration  the  defendant  pleaded  the  general 
issue.  The  cause  was  tried  before  the  justice, 
who  gave  judgment  for  the  plaintiff  for  $50 
damages.  The  defendant  appealed  to  the  Her- 
kimer C.  P. :  on  the  trial  in  which  court  the 
following  facts  appeared:  In  the  spring  of  1826 
the  plaintiff  entered  into  possession  of  a  farm 
under  one  Benjamin  Fairchild,  and  put  in 
•spring  crops  on  shares.  Shortly  after  which 
the  defendant,  as  landlord  of  the  premises, 
threatened  to  turn  the  plaintiff  out  of  posses- 
sion, alleging  that  Fairchild  had  forfeited  his 
lease,  unless  the  plaintiff  would  secure  him 
$160  or  $170,  which  he  claimed  to  be  due  to 
447*]  *him  as  arrearages  of  rent;  and  if  the 
plaintiff  would  secure  him  such  arrearages,  he 
would  sell  him  all  the  crops  in  the  ground, 
and  give  him  a  lease  of  the  place  at  a  rent  of 
$38  per  annum.  An  agreement  was,  accord- 
ingly, entered  into,  which  was  reduced  to  writ- 
ing and  signed  by  the  parties.  After  the  exe- 
cution of  the  agreement,  and  on  its  being  read, 
the  plaintiff  observed:  "I  want  a  written  in 
demnity  against  all  claims  upon  the  grain:"  to 
which  the  defendant  answered  that  he  would 
not  give  him  a  written  indemnity,  that  he  sold 
him  the  whole,  that  it  belonged  to  him,  and 
that  he  would  see  him  out  in  it;  that  if  he 
was  sued,  he  must  take  the  legal  steps  of  the 
law  in  defending  himself.  The  defendant 
called  for  the  production  of  the  written  agree- 
ment. The  plaintiff  proved  its  destruction  by 
the  defendant  himself.  The  defendant  then 
offered  in  evidence  what  he  alleged  to  be  a  copy 
of  the  agreement,  and  proved  that  the  plaintiff 
had  requested  one  Joseph  Hunt  to  make  a  copy 
of  the  agreement;  that  the  paper  now  pro 
duced  was  in  the  handwriting  of  Hunt;  and 
one  witness  testified  that  it  was,  in  substance, 
like  the  original,  which  he  had  frequently  seen, 
but  he  could  not  say  it  was  a  copy,  as  he  had 
not  compared  it  with  the  original.  Joseph 
Hunt  was  not  produced  as  a  witness,  nor  was 
his  absence  accounted  for:  the  court  refused 
to  receive  the  alleged  copy  in  evidence.  The 
plaintiff  then  proved  the  recovery  of  a  judg- 
ment against  him,  in  favor  of  one  Elias  Fair- 
child,  in  a  justice's  court,  for  $49  damages  and 
$4.38,  costs,  in  an  action  of  trover  for  the  one 
half  of  the  hay,  grain,  oats,  etc.,  raised  on  the 
farm  formerly  occupied  by  Benjamin  Fair- 
child,  and  that  on  the  trial  of  that  cause.  Elias 
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Fairchild  claimed  to  recover  under  an  assign- 
ment executed  to  him  by  Benjamin  Fairchild. 
It  was  further  proved  that  Brewster,  the  now 
defendant,  was  examined  as  a  witness  on  that 
trial,  and  testified  that  Benjamin  Fairchild  had 
assigned  his  lease  to  him,  the  witness,  and  that 
he  had  put  Countryman  into  possession  of  the 
premises.  Countryman  appealed  from  the  judg- 
ment so  rendered  against  him,  and  obtained  a 
verdict  in  the  C.  P.;  but,  subsequently,  the 
appeal  and  all  proceedings  had  thereon  were 
quashed  for  a  variance  between  the  judgment 
and  appeal  bond.  The  proof  of  the  judgment 
in  favor  of  Fairchild  *against  Country-  [*448 
man  was  objected  to  by  Brewster  as  inadmis- 
sible, but  the  objection  was  overruled.  The 
judgment  in  favor  of  Fairchild  was  paid  by 
Countryman,  who  also  paid  costs  and  expenses 
in  the  appeal  suit,  to  the  amount  of  $52.40. 
The  C.  P.  charged  the  jury,  that  if  they  be- 
lieved that  the  defendant  had  agreed  to  indem- 
nify the  plaintiff  in  reference  to  the  sale  of  the 
crops,  etc.,  the  plaintiff  would  be  entitled  to 
their  verdict  for  all  damages  and  costs  growing 
out  of  the  transaction  incurred  by  him;  that 
if  they  were  not  satisfied  that  the  defendant 
had  entered  into  such  agreement,  then,  to  en- 
title the  plaintiff  to  a  verdict,  it  was  incumbent 
upon  him  not  only  to  prove  the  damage  sus- 
tained by  him;  but,  also,  that  the  defendant, 
at  the  time  of  the  sale,  was  not  the  owner  of 
the  property  sold.  To  which  charge  the  de- 
fendant's counsel  excepted,  and  prayed  the 
court  to  instruct  the  jury  that  the  expressions 
used  by  the  defendant,  "that  he  would  seethe 
plaintiff  out  in  it,"  made  at  the  same  time  that 
he  refused  to  give  an  indemnity,  were  not  in 
point  of  law  an  agreement  to  indemnify  or  save 
harmless;  and  also  that  the  judgment  of  Fair- 
child  against  the  plaintiff  had  no  connection 
with  this  suit;  that  it  was  illegal  on  its  face, 
and  if  the  defendant  was  bound  to  indemnify 
the  plaintiff,  he  could  not  be  called  upon  to 
pay  judgments  illegally  obtained.  The  jury 
found  a  verdict  for  the  plaintiff  for  $132,  on 
which  judgment  was  entered.  The  defendant 
sued  out  a  writ  or  error. 

Mr.  J.  B.  Hunt,  for  plaintiff  in  error. 

Mr.  P.  J.  Littlejohn,  for  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  There  were 
but  three  questions  raised  below  to  the  de- 
cision of  which  exceptions  were  taken:  1. 
Whether  the  paper  alleged  to  be  a  copy  of  the 
agreement  should  not  have  been  received  in 
evidence.  2.  Whether  the  court  charged  the 
jury  correctly.  3.  Whether  they  should  not 
have  charged  as  requested  by  the  defendant's 
counsel. 

As  to  the  paper  purporting  to  be  a  copy  of 
the  agreement,  the  best  evidence  was  not  pro- 
dnced.  The  plaintiff  had  *requested  [*449 
Joseph  Hunt  to  make  a  copy,  and  the  paper 
produced  purported  to  be  a  copy,  and  was  in 
Hunt's  handwriting ;  and  the  witness  who 
had  seen  the  original,  said  it  was,  substantial- 
ly, the  same.  This  was  pretty  strong  testi- 
mony, yet  Joseph  Hunt's  testimony  would  be 
stronger;  Joseph  Hunt  was  not  produced,  nor 
was  his  absence  accounted  for.  The  evidence 
produced  showed  that  there  was  better  evi- 
dence in  the  power  of  the  defendant,  not  pro- 
duced. That  is  the  very  case  in  which  sec- 
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ondary  evidence  should  not  be  received  as  suf- 
ficient. The  court  was  correct  in  this  decision. 
I  do  not  consider  it  very  important  in  this 
case,  for  the  plaintiff's  witness  testified  that 
there  was  no  written  agreement  to  indemnify: 
that  the  defendant  refused  to  insert  such  agree- 
ment in  the  writing.  The  case  stands,  there- 
fore, precisely  as  it  would  have  done  had  the 
copy  been  introduced  showing  that  fact;  and 
that,  I  understand,  was  the  only  object  of  in- 
troducing the  copy. 

The  defendant  says:  "I  will  not  give  you 
a  written  indemnity,  but  I  have  sold  you  the 
property;  it  is  yours,  and  I  will  see  you  out 
with  it."  Assuming  that  these  last  words  are 
synonymous  with  "I  will  indemnify  you,"  or 
"save  you  harmless,"  then  the  transaction  is 
simply  this  :  When  the  plaintiff  asks  for  a 
written  indemnity,  the  defendant  says :  "I 
will  not  indemnify  you  in  writing,  but  I  agree 
by  parol  that,!  will  save  you  harmless."  A  parol 
agreement  to  indemnify  in  such  a  case  is  as 
valid  as  a  written  one;  and  no  inference  can 
be  drawn  from  the  fact  that  no  such  agree- 
ment was  contained  in  the  writing.  Had  noth- 
ing been  said  on  the  subject  at  the  time,  and 
previous  conversations  only  had  been  relied 
on,  then  the  rule  would  apply,  that  where  par- 
ties commit  their  contract  to  writing,  the  pre- 
sumption is  that  the  whole  which  was  deemed 
material  was  written,  and  what  was  not  writ- 
ten was  not  intended  to  constitute  a  part  of 
the  contract;  but  in  this  case  there  is  no  room 
for  such  presumption,  for  after  the  writing 
was  drawn  and  probably  executed,  the  defend- 
ant says:  "I  will  save  you  harmless."  This 
was  no  more  than  the  law  imposes  upon  him, 
so  far  as  concerned  the  title,  provided  he  had 
due  notice  of  any  claim  affecting  the  title.  It 
45O*]  was  a  valid  *agreement  and  founded 
upon  sufficient  consideration,  and  did  not  con- 
tradict or  vary  the  written  agreement. 

The  charge  of  the  court  was  substantially 
this:  that  if  there  was  an  ageement  to  indem- 
nify, then  the  defendant  was  liable  at  all 
events,  and  the  jury  need  not  inquire  into  the 
question  of  title;  but  if  there  was  no  special 
agreement  to  indemnify,  then  they  must  be 
satisfied  that  the  defendant  had  no  title  to  the 
property  when  he  assumed  to  sell  it.  In  rela- 
tion to  the  facts  of  the  case,  the  law  was,  I 
think,  correctly  stated;  but  still,  I  see  little  or 
no  difference  between  the  two  positions.  In 
the  first  case,  no  evidence  of  title  out  of  the 
defendant  need  be  produced  as  such,  but  the 
plaintiff  must  show  that  the  property  was  tak- 
en from  him  by  due  process  of  law,  or  by  par- 
amount title;  and  in  the  latter  case,  a  recovery 
by  due  process  of  law,  with  due  notice  of  the 
prosecution  to  the  defendant  to  enable  him  to 
defend,  is  evidence  of  want  of  title,  if  the 
claim  originated  anterior  to  the  sale  by  the  de- 
fendant. If  there  is  any  distinction,  it  is  un- 
necessary to  discuss  it;  for,  by  the  evidence 
before  the  court,  it  appears  that  the  question 
of  the  defendant's  title,  under  his  assignment, 
was  the  important  question.  E.  Fairchild,  the 
plaintiff  in  that  suit,  claimed  also  under  an  as- 
signment from  B.  Fairchild.  The  only  ques- 
tion,therefore,  contested  before  that  court  was, 
which  had  the  better  title  derived  from  B. 
Fairchild.  It  appears  that  the  defendant  in 
this  suit  in  the  court  below  (the  plaintiff  in  er- 
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ror)  was  a  witness  in  the  cause  of  E.  Fairchild 
against  Countryman.  He  had  notice,  there- 
fore, of  the  claim,  and  was  bound  to  sustain 
his  title,  whether  he  specially  agreed  to  indem- 
nify or  not.  I  assume  that  Brewster  had  due 
notice  of  E.  Fairchild's  suit,  for  no  objection 
was  raised  of  the  want  of  notice;  and  it  ap- 
pears that  he  had  actual  notice,  from  the  fact 
of  his  being  a  witness  on  the  trial.  It  is  ar- 
gued by  the  plaintiff's  counsel  that  this  fact 
shows  that  Brewster  was  not  then  considered 
as  interested;  but  that  does  not  follow.  It 
shows  that  a  witness  was  in  fact  sworn  in  the 
cause,  who  by  his  own  testimony,  showed  that 
he  was  the  party  in  interest,  unless  he  had 
been  released;  and  if  released,  that  would  have 
been  a  good  defense  in  this  suit.  That  fact, 
therefore,  merely  shows,  that  in  the  suit 
brought  by  E.Fairchild,  Brewster  *had  [*45 1 
a  chance  to  defend  his  title  by  his  own  oath; 
of  that  he  cannot  complain. 

I  do  not  think  it  necessary  to  inquire  wheth- 
er Countryman  lost  his  claim,  by  the  mistake 
in  the  proceedings,  in  consequence  of  which 
the  appeal  was  quashed.  There  was  no  excep- 
tion taken  which  raises  that  question  distinct- 
ly to  the  court;  but  there  can  be  no  doubt  that 
where  the  vendee  is  prosecuted  by  a  third  per- 
son for  property  claimed  by  a  title  superior  to 
the  title  of  the  vendor,  if  the  vendee  gives  the 
vendor  notice  of  the  prosecution,  he  is  not 
bound  to  appeal  to  an  higher  tribunal,  even  if 
he  is  bound  to  defend  at  all. 

If  I  am  right  in  supposing  that  the  charge  of 
the  court  below  was,  substantially,  correct,  it 
follows  that  they  were  correct  in  refusing  to 
charge  as  requested  by  the  defendant's  coun- 
sel. That  the  words,  "see  him  out  with  it," 
in  the  connection  in  which  they  stand,  can 
mean  nothing  else  than  to  indemnify  or  save 
harmless,  seems  to  me  quite  clear  ;  if  it  was 
a  cant  phrase  or  provincialism,  meaning  some- 
thing else,  evidence  should  have  been  offered 
to  prove  it.but  then  the  matter  must  have  been 
submitted  to  the  jury.  The  court  could  not 
have  correctly  charged  the  jury  that  the  suit 
brought  by  E.  Fairchild  had  no  connection 
with  the  case  on  trial  ;  it  was  extremely  im- 
portant to  make  out  the  plaintiff's  case. 

Iain,  therefore,  of  opinion  that  the  judgment  of 
the  Herkimer  C.  P.  ought  to  be  affirmed. 

Oited  in— 19  Wend.,  562 ;  21  Wend.,  407 ;  14  Barb., 
621 ;  1  Leg.  Obs.,  397 ;  43  Mo.,  280 ;  37  Am.  Dec.,  157 
(3  Met.,  412) ;  39  Am.  Dec.,  320  (4  Ala.,  700) ;  24  Am. 
Rep.,  483  (7  S.  C.,  209). 
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THE    WESTERN    FIRE    INSURANCE 
COMPANY. 

Action  on  Policy  of  Insurance  against  Fire — 
Provision  Requiring  Notice  to  the  Company  of 
Loss — Due  Diligence — Pleading. 

In  an  action  on  a  policy  of  insurance  against  fire, 
where  the  conditions  annexed  to  the  policy  and  re- 
ferred to  therein  require  that  the  assured,  sustain- 
ing loss  or  damage  by  fire,  shall  forthwith  give  no- 
tice thereof  to  the  insurer,  it  seems,  that  it  is  neces- 
sary to  aver  that  notice  was  forthwith  given,  or  the 
declaration  will  be  held  bad  on  demurrer,  or  the 
judgment  will  be  arrested  after  verdict. 
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At  all  events,  an  averment  of  notice  on  the  3d  of 
April,  of  the  destruction  of  insured  property  by  fire 
on  the  23d  of  February  previous,  is  not  good. 

Tin-  provision  in  the  condition  of  a  policy  that  no- 
tice shall  be  forthwith  given,  it  seems,  will  be  con- 
strued as  imposing1  no  more  than  due  diligence,  un- 
der all  the  circumstances  of  the  case ;  but  there 
must  be  no  laches  or  unnecessary  procrastination 
or  delay  in  the  giving  of  the  notice. 

Citations-1  H.  Bl.,  354;  3  H.  HI..  574,  577;  6  T.  R., 
710 ;  6  Wend.,  488 :  3  Cond.  Marsh.,  811 :  ti  Cow.,  ti34, 
673;  7  Cow.,  649;  9  Wend.,  163,  165,  166;  19  Johns.,  72; 
Sug.  Vend.,  ch.  8,  p.  366:  9  Johns.,  450;  5  Crancli, 
362;  2  Esp.  N.  P.,  641,  «.;  1  Wheat.  Selw.,  127  ;  1  Pet., 
455,  465, 467  ;  15  Ves.,  348 ;  1  Ld.  Haym.,  686 ;  4  Camp., 
73. 

QUESTION  on  a  policy  of  insurance  against 
fire.  The  plaintiff  declared  in  covenant  on 
a  policy  of  insurance,  dated  Jan.  27,  1827, 
whereby  the  defendants,  in  consideration  of 
$20,  insured  the  plaintiff  against  loss  or  dam- 
age by  fire,  to  the  amount  of  $2,000,  on  a  two 
story  wood  building  occupied  as  a  carding  and 
and  cloth  dressing  establishment,  situate  in  the 
Town  of  Victor,  and  on  the  machinery  in  the 
same  building,  for  the  space  of  one  year  from 
the  day  of  the  date  of  the  policy.  The  declara- 
tion contained  two  counts;  in  the  first,  the 
plaintiff  set  forth  the  substance  of  the  provis- 
ions contained  in  the  policy  and,  among  other 
things,  that  the  policy  was  made  and  accepted 
in  reference  to  the  proposals  and  conditions 
annexed  thereto,  and  which  were  to  be  used 
and  resorted  to  in  order  to  explain  the  rights 
and  obligations  of  the  parties  thereto,  in  all 
cases  not  therein  otherwise  specially  provided 
for.  He  then  set  forth  the  proposals  and  con- 
ditions verbatim.  The  ninth  condition  pro- 
vides, that  all  persons  insured,  and  sustaining 
loss  or  damage  by  fire,  shall  forthwith  give- 
notice  thereof  to  the  Co.,  and  as  soon  after 
as  possible  deliver  in  a  particular  account  of 
such  loss  or  damage,  signed  with  their  own 
hands,  and  verified  by  their  oath  or  affirma- 
tion, etc.;  and  the  tenth  condition  provides, 
that  payment  of  losses  shall  be  made  in  60  days 
after  the  loss  shall  have  been  ascertained  and 
proved,  etc.  The  plaintiff  averred,  that  Feb. 
23,  1827,  the  building,  with  the  machinery 
453*]  therein,  *was  consumed  by  fire;  and 
that  after  the  said  loss  and  damage,  and  more 
than  60  days  before  the  commencement  of  his 
suit,  to  wit;  Apr.  2,  1827,  at,  etc.,  he  gave  no- 
tice thereof  to  the  defendants;  and  that  after- 
wards, and  more  than  60  days  before  the  com- 
mencement of  the  suit,  to  wit;  Apr.  14  ensuing, 
he  delivered  to  the  defendants  a  particular  ac- 
count, etc.  The  second  count  was  like  the 
first,  except  that  the  notice  was  alleged  to  have 
been  given  Apr.  10,  and  it  contained,  in  addi- 
tion, an  averment  that  the  defendants  did  not 
sustain  any  loss  or  damage  by  reason  of  the 
plaintiff  not  having  given  notice  of  the  loss  be- 
fore Apr.  10,  1827,  nor  by  reason  of  not  hav- 
ing before  that  day  delivered  a  particular  ac- 
count of  the  loss,  etc.  The  defendants  put  in 
eight  pleas  to  each  count  of  the  declaration : 
the  sixth  and  seventh  to  the  first  count,  and 
fourteenth  and  fifteenth  to  the  second  count, 
are  similar,  and  are  alone  necessary  to  be  here 
stated.  In  the  sixth  plea,  the  defendants  say 
that  the  plaintiff  ought  not  to  sustain  his  ac- 
tion, because  the  plaintiff,  on  sustaining  the 
loss,  etc.,  Feb.  23,  1827,  did  not,  as  required 
by  the  conditions  annexed  to  the  policy,  forth- 
with give  notice  thereof  to  the  defendants,  and 
192 


as  soon  thereafter  as  possible  deliver  to  them  a 
particular  account  of  such  loss,  etc.;  conclud- 
ing with  a  verification.  In  the  seventh  plea,  it 
is  alleged  that  the  premises  insured  were  situ- 
ated in  the  Town  of  Victor,  in  the  County  of 
Ontario;  that  the  plaintiff,  Feb.  23, 1827,  when 
the  premises  were  destroyed,  and  for  6  months 
afterwards,  resided  in  said  town.,  within  16 
miles  of  the  office  of  the  defendants,  where  the 
policy  was  effected  and  where  the  agent  of  the 
defendants  resided,  and  yet  that  the  plaintiff 
omitted  to  give  notice  of  the  loss  to  the  de- 
fendants until  after  Apr.  5,  1827,  and  to  deliv- 
er a  particular  account  of  the  same  until  after 
the  13th  day  of  the  same  month;  concluding 
with  a  verification.  To  the  sixth  plea  the 
plaintiff  replied,  reiterating  the  allegations  con- 
tained in  the  first  count  of  his  declaration,  that 
more  that  60  days  before  the  commencement  of 
the  suit,  to  wit  :  Apr.  2,  1827,  he  gave  notice 
of  the  loss;  and  on  the  14th  of  the  same  month 
delivered  a  particular  account,  etc.,  and  adding 
an  averment,  that  the  defendants  did  not  sus- 
tain any  *loss  or  damage  by  reason  of  [*454 
the  plaintiff  not  having  delivered  a  particular 
account,  etc.,  before  that  day.  To  the  other 
pleas  the  plaintiff  demurred.  The  defendants 
put  in  a  demurrer  to  the  plaintiff's  replication, 
assigning  a  departure  from  the  declaration  as 
special  cause  of  demurrer. 

Mr.  J.  C.  Spencer,  for  the  plaintiff,  in- 
sisted that,  the  seventh  plea  is  not  a  bar  to  the 
action.  The  terms  of  the  policy  only  require 
notice  of  the  loss  and  a  particular  account  of 
the  damage  to  be  given  60  days  before  the  com- 
mencement of  the  suit;  and  the  time  of  the 
giving  of  the  notice  and^  furnishing  the  ac- 
count is  not  an  essential  part  of  the  condition. 
Here  the  loss  is  alleged  to  have  happened  Feb. 
23,  1827,  and  that  after  the  loss,  and  more 
than  60  days  before  the  commencement  of  the 
suit,  to  wit :  Apr.  2,  1827  (the  day  being  laid 
under  a  scilicet),  the  plaintiff  gave  notice,  etc. 
The  plea  of  the  defendants,  that  the  plaintiff 
did  not  give  notice  until  after  Apr.  5,  1827,  is 
no  answer  to  the  declaration.  Circumstances 
may  exist  excusing  the  delay  in  giving  notice. 
Thus,  in  the  case  of  Cornell  v.  LeRoy,  9  Wend., 
163,  the  delivery  of  a  particular  account  May 
7,  when  the  loss  happened  Jan.  16,  was,  under 
the  circumstances  of  the  case,  held  a  compli- 
ance with  the  condition;  and  in  the  case  of 
Norton  v.  Ins.  Co.,  7  Cow.,  645,  where  the  pa- 
pers of  the  assured,  which  alone  could  furnish 
accurate  details,  were  destroyed  by  the  fire,  the 
plaintiff  was  wholly  excused  from  giving  a  par- 
ticular account  of  the  loss,  and  a  general  ac- 
count was  received.  The  defendants  should 
have  taken  issue  upon  the  replication,  and 
then  the  question,  whether  notice  was  given  in 
due  time  might  have  been  submitted  to  a  jury. 
The  requirement  that  notice  shall  be  given 
forthwith  does  not  mean  that  it  shall  be  given 
instantaneously,  but  that  due  diligence  shall 
be  used,  according  to  the  circumstances  of  each 
case.  Had  the  plaintiff  here  been  absent  from 
home  at  the  time  of  the  fire,  and  remained 
absent  until  Apr.  2,  can  there  be  a  doubt  but 
that  the  notice  given  on  his  return  would  be 
held  sufficient  ? 

Messrs.  A.  Taber  and  S.  Stevens,  for  the 
defendants,  insisted  upon  the  strictness  of  the 
rules  of  law  in  relation  to  conditions  precedent, 
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455*]  *especially  as  applicable  to  policies  of 
insurance,  and  cited  the  cases  of  Boutledge  v. 
Burrell.  1  H.  Bl.,  254;  Oldman  v.  Bewicke,  2 
Id.,  577,  n.,  &ad  Worsley  v.  Wood,  6  T.  R,  710  ; 
although  they  said  the  doctrine  as  to  the  effect 
of  such  conditions  was  not  peculiar  to  pol- 
icies of  insurance,  and  cited  Doug  689  ;  10 
Johns. ,  203  and  27.  The  very  object  of  a  war- 
ranty is  to  exclude  all  equitable  construction, 
and  prevent  all  question,  whether  it  has  or  has 
not  been  substantially  complied  with:  it  must 
be  literally  and  strictly  performed.  1  Cond. 
Marsh.,  348,  349.  Nor  is  it  a  subject  of  inquiry 
whether  the  condition  be  or  be  not  material  to 
the  risk,  6  Wend.,  488;  but  if  it  was,  the  law 
is  well  settled  that  time  is  of  the  essence  of  a 
contract.  1  Ld.  Rayrn.,  686;  15  Ves.,  248  ;  1 
Pet.,  455  ;  11  Johns.  476  ;  1  Johns.  Cas.,  125. 
Had  the  condition  in  this  case  required  that 
the  assured  should  give  notice  within  10  days 
after  the  loss,  would  he  not  have  been  bound 
to  aver  performance  within  the  time — and 
when,  by  the  terms  of  the  condition,  notice 
must  be  given  forthwith,  shall  he  be  allowed 
to  delay  38  days?  If  nn  excuse  could  have  been 
shown  for  the  omission,  the  plaintiff  should 
have  pleaded  it,  or  if  the  condition  on  this  sub- 
ject admitted  of  a  latitude  of  construction,  he 
should  have  taken  issue  upon  the  sixth  plea,  in 
which  it  is  alleged  that  the  plaintiff  did  not 
forthwith  give  notice,  instead  of  reiterating  the 
allegations  of  his  declaration,  and  attempting 
by  his  replication  to  raise  the  question  whether 
the  defendants  had  sustained  any  loss  by  his 
delay.  In  Cornell  v.  LeRoy,  9  Wend.,  163,  cited 
on  the  other  side  to  show  that  a  party  may  be 
relieved  from  a  strict  performance,  the  per- 
formance was  prevented  by  the  act  of  the  op- 
posite party;  but  even  there  the  court  say,  there 
must  be  no  unnecessary  procrastination  or  de- 
lay; and  there  should  be  no  unnecessary  de- 
lay in  giving  notice  of  the  destruction  of  prop- 
erty insured,  is  manifest,  for  it  is  all-important 
to  the  interest  of  the  insurers  that  immediate 
notice  should  be  given. 

By  the  Court,  Sutherland,  J.  It  is  well 
settled  that  the  proposals  and  conditions  an- 
nexed to  a  policy  of  insurance  form  a  part  of 
the  contract  between  the  parties,  and  have  the 
456*]  *same  legal  force  and  effect  as  though 
they  were  in  form  incorporated  in  the  body  of 
the  policy.  Routtedge  v.  Burrell,  1  H.  Bl.,  254; 
Wood  v.  Worsley,  2  Id.,  574,  and  Oldman  v. 
Bewicke,  reported  in  note  to  the  last  case,  p. 
577;  and  8.  C.  in  error,  6  T.  R.,  710;  Duncan 
v.  Ins.  Co.,  6  Wend.,  488  ;  2  Cond.  Marsh., 
811.  The  doctrine  is  not  denied,  but  is  con- 
ceded by  the  form  of  the  pleadings  in  this  case; 
for  the  plaintiff  sets  forth  the  proposals  and 
conditions  in  his  declaration  as  a  part  of  the 
contract,  and  undertakes  to  show  a  substantial 
compliance  with  them.  The  same  cases  also 
show  that  the  acts  required  by  these  proposals 
to  be  done  by  the  assured  are  conditions  pre- 
cedent, without  the  performance  of  which  he 
cannot  require  payment  of  the  loss.  This  was 
finally  settled,  after  an  elaborate  argument 
and  a  mature  consideration  by  the  court,  in 
Wood  v.  Worsley,  6  T.  R.,  710,  in  error.  The 
proposals  attached  to  the  policy  upon  which 
that  action  was  brought,  required,  among  other 
things,  that  the  assured  should  give  notice  of 
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the  loss  forthwith,  and  as  soon  as  possible  de- 
liver in  an  account,  etc.,  and  should  procure  a 
certificate  under  the  hands  of  the  minister, 
church-wardens  and  some  respectable  house- 
holders of  the  parish  not  concerned  in  the  loss, 
importing  that  they  were  acquainted  with  the 
character  and  circumstances  of  the  person  in- 
sured, and  knew  or  believed  that  he,  by  mis- 
fortune and  without  fraud  or  evil  practice,  had 
sustained  by  such  fire  the  loss  and  damage 
therein  mentioned.  The  declaration  averred 
that  the  plaintiffs  gave  notice  of  the  loss  on  the 
day  of  the  fire,  and  also  delivered  a  particular 
account  of  the  same  ;  and  that  on  the  same 
day  they  procured  and  delivered  to  the  Co. 
a  certificate  under  the  hands  of  four  reputable 
householders  of  the  parish,  to  the  effect  re- 
quired in  the  printed  proposals;  and  that  they 
applied  to  the  minister  and  church-wardens  of 
the  parish  to  sign  such  certificate,  but  that 
they,  without  any  reasonable  or  probable  cause, 
wrongfully  and  unjustly  refused, and  have  ever 
since  refused  to  sign  it.  It  was  the  unanimous 
opinion  of  the  Court  of  King's  Bench,  that  this 
averment  was  not  sufficient  to  enable  the  plaint- 
iffs to  recover;  that  the  certificate  of  the  min- 
ister and  church-wardens,  by  the  contract  be- 
tween the  parties,  was  made  a  condition  pre- 
cedent *to  the  payment;  and  that  it  was  [*457 
not  in  the  power  of  the  plaintiffs  to  vary  the 
contract  by  substituting  a  certificate  made  by 
other  persons.  It  was  admitted  "by  the  coun- 
sel for  the  plaintiffs  (the  defendants  in  error) 
that  if  the  procuring  of  the  certificate  was  a 
strict  condition  precedent,  no  action  could  ac- 
crue until  they  had  procured  it.  But  it  was 
strongly  contended  that  it  was  not  so  to  be  con- 
sidered; that  the  procuring  of  the  certificate 
was  not  a  fact  on  which  the  plaintiff's  title  was 
grounded,  but  was  mere  evidence  of  that  title; 
that  here  the  title  was  made  out  without  it.  It 
was  urged  that  it  was  apparent  from  the  whole 
instrument  that  it  was  the  intention  of  the  par- 
ties that  the  assured  should  recover,  provided 
they  had  been  guilty  of  no  fraud;  that  here  the 
loss  was  settled  by  the  verdict,  and  all  fraud 
negatived.  It  was  admitted  that  the  assured 
were  bound  to  comply  with  the  prescribed 
regulations  and  conditions  as  far  as  such  com- 
pliance depended  upon  themselves  ;  that  here 
they  had  done  everything  that  was  in  their 
power  to  comply  with  them  ;  they  had  given 
notice  and  delivered  in  an  account  of  the  loss, 
and  procured  a  certificate  from  four  reputable 
freeholders,  and  had  called  upon  the  minister 
and  church- wardens  for  their  signatures, which 
they  had,  without  any  reasonable  cause,  re- 
fused; that  the  plaintiffs  ought  not  to  be  prej- 
udiced by  such  improper  refusal — an  act  over 
which  they  had  no  control.  But  it  was  an- 
swered by  Ld.  Kenyon,  that  it  was  clear  in  his 
judgment,  from  the  printed  proposals,  that  the 
certificate  there  prescribed  should  precede  pay- 
ment by  the  insurance  office;  that  it  was,  there- 
fore, a  condition  precedent;  and  that  where  it 
is  imposed,  as  a  condition  precedent,  that  any 
thing  shall  be  done,  not  impossible  in  itself,  no 
matter  how  improbable  or  difficult  it  may  be, 
it  must  be  done,  or  the  right  which  was  to  at- 
tach on  its  being  performed  did  not  vest ;  and 
he  put  the  case  of  a  condition,  that  A  shall  en- 
feoff  B.and  A  do  all  in  his  power  to  perform  the 
condition,  and  B  will  not  receive  livery  of  seis- 
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in;  yet  be  remarked  that  it  had  not  been  doubt- 
ed, from  the  time  of  Ld.  Coke,  that  the  right 
which  was  to  depend  on  the  performance  of 
that  act  did  not  accrue.  He  also  adverted  to 
458*]  the  imputed  harshness  and  ^severity  of 
this  doctrine,  and  remarked  that  these  compa- 
nies were  subject  to  great  frauds  and  imposi- 
tions ;  and  that  it  was  but  an  act  of  common 
prudence,  to  take  all  possible  care  to  protect 
themselves  from  imposition  ;  and  that,  to  re 
quire  a  certificate  from  the  minister  and  church- 
wardens, men  of  character  and  respectability, 
as  might  be  presumed,  that  they  believed  the 
loss  had  been  fairly  sustained,  was  not  unrea- 
sonable; but  whether  it  was  or  was  not,  they 
had  a  right  to  make  it  a  condition  of  the  con- 
tract, and  to  refuse  to  insure  upon  any  other 
terms;  that  it  was  the  misfortune  of  the  plaint- 
iffs if  the  individuals  named  would  not  certify  ; 
but  that  it  gave,  neither  to  them  nor  the  court, 
a  right  to  alter  the  contract.  Ashurst,  J.,  also 
held  the  certificate  to  be  a  condition  precedent, 
without  which  the  plaintiff  could  not  recover. 
He  also  expressed  the  opinion  that  there  was 
nothing  unreasonable  in  requiring  it ;  that 
when  the  temptation  to  commit  fraud  was  so 
great,  it  was  an  act  of  prudence  in  them  to  re- 
quire a  certificate  from  the  minister  and  church- 
wardens, persons  who,  from  their  situation  in 
life,  were  not  likely  to  assist  in  such  fraud. 
Grose  and  Lawrence,  JJ.,  were  equally  clear 
and  decided  in  their  opinions.  The  latter  re- 
marked, that  it  appeared  to  him  that  a  fire 
without  fraud  (under  the  contract  of  the  par- 
ties) was  not  enough  to  give  the  assured  a  right 
of  action  ;  but  it  must  be  a  fire  accompanied 
with  the  notice,  affidavit  and  certificate  speci- 
fied in  the  proposals;  that  the  certificate  pro- 
duced was  not  even  a  substantial  performance 
of  the  condition,  admitting  that  would  have 
been  sufficient;  that  it  was  the  substitution  of 
one  certificate  for  another;  that  it  may  be  dif- 
ficult to  determine  who  shall  be  called  repu- 
table or  substantial  persons  ;  and,  in  order  to 
avoid  that  difficulty,  the  Ins.  Co.  insist  upon 
a  certificate  from  persons  holding  public  situ- 
ations in  the  parish  ;  that  in  his  opinion  there 
was  nothing  unreasonable  in  this  ;  that  it  was 
a  duty  which  the  officers  owed  to  the  public 
as  well  as  themselves,  to  take  every  precaution 
to  guard  against  fraud;  and  unless  some  such 
check  as  this  were  interposed,  they  would 
be  holding  out  a  premium  to  wicked  men  to 
set  fire  to  their  own  houses.  He  was  clear  that 
it  was  a  ^condition  precedent,  and  admitting 
the  refusal  of  the  minister  and  church-wardens 
459*]  to  be  improper  *and  unreasonable,  he 
said  the  cases  were  uniform  to  show  that  if  a 
person  undertakes  for  the  act  of  a  stranger, 
that  act  must  be  done.  I  have  stated  the  ob- 
servations of  counsel  and  the  opinions  of  the 
judges  in  this  case  somewhat  at  length,  because 
they  appear  to  me,  substantially,  to  present 
the  whole  argument  upon  both  sides  of  this 
question. 

In  Oldman  v.  Bewicke,  2  H.  Bl.,  577,  n..  the 
declaration,  instead  of  averring  the  delivery  of 
the  certificate  signed  by  the  minister  and 
church-wardens,  alleged  by  way  of  excuse, 
that  the  minister,  at  the  time  of  and  long  be- 
fore the  loss,  resided  at  a  distance  from  and 
out  of  the  parish,  and  was  wholly  unacquaint- 
ed with  the  character  and  circumstances  of  the 
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assured,  and  wholly  unable  to  make  such  cer- 
tificate as  was  required  by  the  policy;  but  the 
assured  did  procure  and  deliver  to  the  defend- 
ant a  certificate,  under  the  hands  of  A,  B  and 
C,  respectable  inhabitants  of  said  parish.  The 
defendant  pleaded  that  the  premises  were  will- 
fully set  on  fire  by  the  assured, and  that  he  had 
no  interest  in  them  at  the  time  of  their  destruc- 
tion; upon  which  plea  the  plaintiff  took  issue, 
and  both  the  issues  were  found  in  his  favor  by 
the  jury.  But  the  judgment  was  arrested,  for 
the  defect  of  the  declaration,  in  not  averring 
delivery  of  the  certificate  of  the  minister.  It 
was  held  to  be  a  case  of  a  defective  title,  and 
not  of  a  title  defectively  set  forth  and,  there- 
fore, not  waived  by  the  plea,  or  cured  by  the 
verdict.  All  the  judges  who  heard  the  cause, 
Ld.  Loughborough,  and  Gould  andNares,  JJ., 
held  it  to  be  a  clear  case  of  a.  condition  preced- 
ent, in  which  an  averment  of  performance  was 
indispensable;  that  an  excuse  for  performance 
was  inadmissible. 

In  Routledge  v.  Burrell,  1  H.  Bl.,  254,  the 
plaintiff  averred  that  he  applied  to  the  minis- 
ter and  church-wardens,  and  to  many  respect- 
able inhabitants,  to  procure  the  certificate  re- 
quired by  the  proposals,  and  that  he  was  enti- 
tled to  such  certificate;  but  that  the  defendant, 
by  false  insinuations,  induced  the  minister  to 
refuse  to  sign  it.  The  defendant,  in  his  plea 
to  the  first  count,  denied  that  he  had  induced 
or  prevailed  upon  the  minister  so  to  refuse  the 
certificate.  To  the  second  count  he  pleaded 
generally  that  the  assured  had  not  procured 
and  delivered  the  certificate,  etc;  to  which  the 
*plaintiff  demurred.  The  court  held  the  [*46O 
case  too  clear  to  admit  of  doubt,and  gave  judg- 
ment for  the  defendant. 

It  is  well  settled  that  where  there  is  a  condi- 
tion precedent.or  a  warranty  in  a  policy  of  in- 
surance, it  is  of  no  consequence  whether  the 
thing  warranted,  or  to  be  performed,  is  ma- 
terial to  the  risk  or  not,  if  not  performed. 
The  defendant  has  a  right  to  say  non  in  hcec 
fcedereveni.  Fowler  v.  Ins.  Co.,  6  Cow.,  678  ; 
Duncan  v.  Ins.  Co.,  6  Wend.,  488;  7  Cow., 649: 
Cornell  v.  Le  Roy,  9  Wend.,  163,  and  the  au- 
thorities cited  in  those  cases;  19  Johns.,  72  ;  6 
Cow.,  624. 

It  seems,  then,  from  an  examination  of  the 
preceding  cases, to  be  well  settled,  that  the  acts 
required  to  be  performed  by  the  proposals  an- 
nexed to  the  policy  are  conditions  precedent, 
without  the  performance  of  which  the  plaintiff 
cannot  recover  his  loss;  that  performance  must 
therefore,  be  averred  in  the  declaration,  or  it 
will  be  held  bad  upon  demurrer,  or  judgment 
will  be  arrested  after  verdict ;  that  no  excuse 
can  be  received  in  lieu  of  performance, and  that 
it  will  not  avail  the  plaintiff,although  he  show 
that  he  has  done  everything  in  his  power  to 
comply  with  the  condition,  but  has  been  pre- 
vented by  the  unreasonable  or  wrongful  act  of 
a  third  person  ;  and  that  it  is  of  no  importance 
whether  the  risk  of  the  defendant  is  or  is  not 
increased  by  the  omission.  Let  us  now  apply 
these  principles  to  the  case  before  us.  The 
nin);h  condition, annexed  to  the  policy  on  which 
this  action  is  founded,  provides,  that  all  per- 
sons sustaining  loss  or  damage  by  fire  shall 
forthwith  give  notice  thereof  to  the  Company, 
and  as  soon  thereafter  as  possible  deliver  in  a 
particular  account  of  such  loss.  The  declara- 
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tion  alleges  the  buildings  to  have  been  con- 
sumed Feb.  23,1827,  and  that  the  plaintiff  gave 
notice  thereof  to  the  defendants  Apr.  2  ensu- 
ing. Does  this  satisfy  the  condition  which  re- 
quires notice  to  be  forthwith  given  ?  Forth- 
with means  immediately,  without  delay,  di- 
rectly. In  giving  a  construction  to  terms  of 
this  description,  some  regard  must,  undoubt- 
edly, be  had  to  the  nature  of  the  act  or  thing 
to  be  performed,  and  the  circumstances  of  the 
case.  Where  the  thing  required  to  be  done  is 
complicated,  composed  of  a  variety  of  parts, 
461*]  incapable  in  the  nature  of  *things,  of 
being  instantly  accomplished  by  a  single  act  or 
volition,  the  parties  will  be  understood,  when 
they  use  language  of  this  prompt  and  impera- 
tive character,  as  intending  merely  that  there 
shall  be  no  unnecessary  delay  in  the  perform- 
ance. It  may  perhaps  be  conceded  that  it  nev- 
er imposes  upon  the  party  anything  more  than 
what  is  called  due  diligence,  under  all  the  cir- 
cumstances of  the  case.  There  must  be  no  un- 
necessary procrastination  or  delay.  Cornell  v. 
Le  Roy,  9  Wend.,  165,166.  Nothing  which  the 
law  calls  laches.  The  act  required  to  be  done 
forthwith,  in  this  case,  was  simply  the  giving 
notice  to  the  Company  that  this  building,  cov- 
ered by  their  policy,  had  been  burned.  A  writ- 
ten notice  to  that  effect,  directed  to  the  agent 
of  the  Company  and  deposited  in  the  post  office 
would  have  been  a  full  compliance  with  this 
condition — an  act  which  it  certainly  required 
neither  labor  nor  time  to  accomplish.  No  ar- 
gument can  illustrate  the  proposition,  that  a 
notice  given  38  days  after  the  tire,  was  neither 
a  literal  nor  a  substantial  compliance  with  this 
condition.  Even  if  the  law  would  allow  of 
an  excuse  for  delay,  it  is  difficult  to  conceive 
of  a  reasonable  apology  for  negligence  like  this. 
That  time  may  be  deemed  of  the  essence  of  a 
contract  cannot  be  questioned.  Indeed,  as  a 
general  rule,  it  is  so  considered  at  law.  If  the 
vendor,  in  a  contract  for  the  sale  of  land,  is 
not  ready  and  able  to  perform  his  part  of  the 
agreement  on  the  day  fixed  by  the  contract, the 
purchaser  may  consider  the  contract  at  an  end, 
and  stand  discharged  from  its  obligation.  Sugd. 
Vend. ,  ch.  8,  p.  266.  Mr.  Sugden  says,  in  sales 
by  private  agreement,  it  is  usual  to  fix  a  time 
for  completing  the  contract,  which  is  at  law 
deemed  of  the  essence  of  the  contract ;  but  in 
certain  cases  equity  will  carry  the  agreement 
into  execution,  notwithstanding  the  time  ap- 
pointed be  elapsed.  Waters  v.  Travis,  9  Johns., 
450  ;  5  Cr.  262;  Berry  v.  Young,  2  Esp.  N.  P., 
641,  n;  Cornish  v.  Rowley,  cited  1  Wh.  Selw., 
137  ;  Bk.  v.  Hagmr,  1  Pet.,  455,  465.  And  in 
such  cases,  to  entitle  the  vendor  to  recover  the 
purchase  money,  he  must  aver  in  his  declara- 
tion performance  of  the  contract  on  his  part, 
or  an  offer  to  perform,  on  the  day  specified  for 
performance  ;  and  this  averment  must  be  sus- 
4H2*J  tained  *by  proof,  unless  the  tender  has 
been  waived  by  the  purchaser.  1  Pet.,  467. 
The  case  of  Lester  v.  Garland,  15  Ves.,  248, 
shows  that,  even  in  equity,  time  is  frequently 
considered  as  the  essence  of  an  act.  That  was 
a  bequest  of  the  residue  of  the  testator's  per- 
sonal estate  to  trustees,  to  be  paid  to  the  chil- 
dren of  A,  in  case  A  should,  fwithin  6  months 
after  the  testator's  decease,  give  security  to  the 
satisfaction  of  the  trustees,  not  to  marry  B, 
with  a  proviso  to  go  over  to  other  relatives,  if 
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she  should  refuse  or  neglect  to  give  such  se- 
curity. It  was  held  that  the  giving  the  securi- 
ty within  the  6  months  was  a  condition  prece- 
dent, without  the  strict  performance  of  which 
the  children  of  A  could  not  claim  the  estate. 
Lancashire  v.  Killingworth,  1  Ld.  Raym.,  686, 
and  the  authorities  there  referred  to.  The  case 
of  Doe  v.  Lanning,  4  Camp. ,  73,  presented  the 
question,  whether  a  third  person  could  avail 
himself  of  the  omission  of  a  party  to  a  contract, 
to  perform  an  act  within  a  stipulated  time, 
where  the  other  party  to  the  contract  did  not 
claim  a  forfeiture,  but  had  subsequently  rati- 
fied the  act ;  and  all  that  Ld.  Ellenborough 
says  beyond  that  point  is  extrajudicial.  That 
it  is  material  to  an  insurance  company  to  re- 
ceive prompt  notice,  where  buildings  insured 
by  them  are  destroyed  by  fire,  is  too  clear  to 
require  argument  or  illustration  to  prove  it. 
All  the  circumstances  of  the  case  are  then  fresh 
in  the  recollection  of  those  who  have  any 
knowledge  of  the  transaction.  The  indicia  of 
fraud  are  then  more  easily  detected  and  de- 
veloped. A  thousand  circumstances,  too  un- 
important to  make  a  lasting  impression  upon 
the  memory.may  be  susceptible  of  proof, while 
the  transaction  is  fresh,and  may  afford  a  clue 
which  will  lead  to  the  most  important  results. 
Witnesses  may  die  or  be  induced  to  go  off.  To 
what  extent  is  the  indulgence  claimed  in  this 
case  to  be  carried?  If  strict  diligence  is  not 
required,  I  see  no  limitation.  Two,  three  or 
even  six  months  may  as  well  be  contended  for 
as  one.  It  will  be  found,  upon  an  examina- 
tion of  the  precedents  and  cases,  that  it  is  uni- 
formly averred  in  the  declaration,  that  notice 
of  the  loss  was  forthwith  given,  in  the  very 
terms  of  the  condition.  It  appears  to  me,  there- 
fore, upon  this  broad  view  of  the  case,  that  the 
plaintiff's  declaration  is  Radically  de-[*463 
fective.and  that  on  that  ground  the  defendants 
must  have  judgment,  ft  is  unnecessary, there- 
fore, to  go  into  a  consideration  of  the  subse- 
quent pleadings. 
Judgment  for  defendants  on  demurrer. 

Followed— Hoffm.,  176 ;  30  Hun,  96. 

Cited  in— 12  Wend.,  590 :  11  N.  Y.,  32 ;  17  N.  Y.,  614; 
67  N.  Y.,  377 ;  10  Hun,  595 ;  20  Barb.,  475  ;  43  Barb., 
364 ;  57  Barb.,  520 ;  2  T.  &  C.,  376 ;  3  Bos.,  542,  545 ;  4 
McLean,  585;  49  Am.  Dec ,  75  (11  Mo.,  278) :  17  Am. 
Hep.,  68  (112  Mass.,  52). 


THE  AMERICAN  INSURANCE  COM- 
PANY 

DUNHAM  &  WADSWORTH. 

Marine  Insurance — Warranty  against  Prohib- 
ited Trade — Not  Broken  by  Acts  of  Master 
without  Consent  of  Assured. 

An  insurer  is  liable  for  damages  sustained  in  con- 
sequence of  the  seizure  and  detention  of  a  vessel 
and  cargo  by  reason  of  prohibited  goods  being- 
found  on  board  belonging-  to  the  master,  shipped 
by  him  for  the  purpose  of  being-  smuggled,  not- 
withstanding the  clause  in  the  policy  that  the  as- 
surer shall  be  free  from  charge,  in  consequence  of 
seizure  or  detention  for  or  on  account  of  any  illicit 
or  prohibited  trade. 

The  warranty  extends  only  to  the  acts  of  the  as- 
sured, and  of  those  acting  with  his  knowledge  and 
consent. 

Citations— 2  Johns.  Gas.,  77,  120,  187,  188,  487  :  1 
Johns.  Gas.,  1 ;  1  Cai.,  491 ;  2  Cai.,  67, 222 ;  3  T.  R.,  277 ; 
7  Johns.,  449;  13  Johns.,  451 ;  Phil.  Ins.,  230,  231,  235, 
236. 
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T7RROR  from  the  Superior  Court  of  the  City 
Jj  ofN.Y.  Dunham  and  Wadsworth  brought 
an  action  against  the  American  Insurance  Co., 
on  three  several  policies  of  insurance :  one 
upon  the  vessel,  another  upon  the  freight,  and 
the  third  upon  the  cargo  of  a  schooner  belong- 
ing to  them.  They  proved  their  ownership  of 
the  vessel,  and  of  a  portion  of  the  cargo,  and 
that  other  goods  were  taken  on  board  on  freight. 
The  whole  of  the  cargo  consisted  of  lawful 
goods,  admissible  in  the  ports  of  Colombia, 
which  were  laden  at  N.  Y.,  and  shipped  for 
the  purpose  of  being  landed  and  sold  at  Puerto 
Cabello.  The  policies  contained  the  following 
clause:  "  It  is  also  agreed  that  the  property 
be  warranted  by  the  assured,  free  from  any 
charge,  damage  or  loss  which  may  arise  in  con- 
sequence of  a  seizure  or  detention  for  or  on 
account  of  any  illicit  or  prohibited  trade,  or 
any  trade  in  articles  contraband  of  war."  On 
the  arrival  of  the  vessel  at  Puerto  Cabello,  it 
was  discovered  by  the  custom-house  officers 
there,  that  there  was  on  board  of  the  vessel  a 
quantity  of  tobacco  and  cigars  taken  on  board 
by  the  cook,  one  of  the  crew  of  the  vessel,  and 
also  another  quantity  of  tobacco  and  cigars. 
464*]  and  other  articles  of  *merchandise  be- 
longing to  the  master  of  the  vessel,  which  had 
been  clandestinely  taken  on  board  by  the  cook 
and  master  on  their  own  accounts,  without 
the  knowledge  or  consent  of  the  owners  of 
the  vessel  or  the  supercargo,  for  the  purpose 
of  being  smuggled  into  Puerto  Cabello.  The 
importation  of  tobacco  and  cigars  was,  at  the 
time  of  the  arrival  of  the  vessel,  absolutely 
prohibited  by  the  laws  of  Colombia,  and  the 
other  articles  found  in  the  possession  of  the 
master  were  by  the  same  laws  subject  to  the 
payment  of  duties,  and  required  to  be  entered 
on  the  manifest  of  the  vessel,  but  were  not  so 
entered.  The  vessel  and  cargo  were  thereupon 
seized  by  the  custom-house  officers,  as  forfeit- 
ed to  the  Government  of  Colombia,  for  a  vio- 
lation of  the  laws  of  the  country  prohibiting 
the  importation  of  tobacco  and  cigars,  and  for 
the  intended  fraud  on  the  revenue,  by  reason 
of  the  other  articles  found  in  the  possession  of 
the  master,  not  being  included  in  the  manifest. 
Proceedings  against  the  vessel  and  cargo  were 
instituted  in  the  proper  tribunals  of  Colombia, 
but  through  the  exertions  of  the  consignees 
there,  the  vessel  and  cargo  were  finally  given 
up,  at  a  heavy  expense  incurred  ;  and  to  re- 
cover the  amount  of  the  expenses  paid  by  the 
plaintiffs,  in  effecting  the  liberation  of  the  ves- 
sel and  cargo,  this  action  was  brought.  It  was 
admitted  by  the  defendants'  counsel  that  the 
conduct  of  the  master  and  cook  in  the  prem- 
ises was  barratrous,  but  they  insisted  that  the 
defendants  were  protected  from  liability  by 
virtue  of  the  clause  in  the  policies  exempting 
them  from  responsibility,  in  cases  of  illicit  or 
prohibited  trade ;  and  they  prayed  the  court 
to  charge  the  jury  accordingly.  The  court  in- 
structed the  jury  that  the  clause  referred  to 
did  not  protect  the  defendants  from  liability, 
and  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  for  the  plaintiffs  for  $1,873.12 
damages  and  six  cents  costs,  on  which  verdict 
judgment  was  entered  for  the  plaintiffs.  The 
defendants  having  excepted  to  the  decision  of 
the  court,  sued  out  a  writ  of  error. 

Mr.  J.  Duer,  for  the  plaintiffs  in  error,  in- 
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slated  that  by  the  true  construction  of  the 
clause  in  the  policies  against  illicit  trade,  the 
insurers  are  not  responsible  for  any  loss  of  that 
description,  whether  resulting  from  the  bar- 
ratry of  the  master  or  otherwise.  *The  [*465 
warranty  is  general  against  any  illicit  or  pro- 
hibited trade,  and  extends  as  well  to  trade  by 
the  master  or  mariners  as  by  the  o"wners.  Had 
it  been  intended  to  limit  the  operation  of  the 
clause  to,  the  owners,  it  would  so  have  been 
expressed ;  but  such  could  not  have  been  its 
object,  as  the  assurer  never  was  liable  for  il- 
licit trade  by  the  owner,  unless  he  had  either 
expressly  or  impliedly  assumed  the  risk  of 
such  trade.  Richardson  v.  Ins.  Co.,  6  Mass., 
102.  It  must,  therefore,  bear  upon  illicit  trade 
bv  the  master  and  mariners,  or  its  operation 
will  be  confined  to  the  illicit  trade  of  passen- 
gers, which  it  will  not  be  pretended  it  was  the 
object  of  the  clause  to  guard  against.  On  the 
authority  of  the  dicta  of  counsel,  in  Bowne  v. 
Shaw,  1  Cai.,  488,  it  will  be  said  that  the  clause 
in  question  was  introduced  into  our  policies  in 
consequence  of  the  decision  of  this  court  in 
Seton  v.  Low.  1  Johns.  Cas.,  1,  in  which  it  was 
held  that  articles  contraband  of  war  were  law- 
ful goods,  within  the  meaning  of  a  policy  upon 
all  kinds  of  lawful  goods,  and  that  the  clause 
in  question  is  to  be  construed  in  reference  to 
the  object  of  its  introduction  ;  but  by  refer- 
ence to  the  cases  of  Smith  v.  Ins.  Co. ,  3  Serg. 
&  R.,  74,  and  Faudel  v.  Ins.  Oo .,  4  Serg.  &  R,, 
42,  it  will  be  seen  that  this  clause  was  adopted 
as  early  as  1788,  9  years  before  the  policy,  in 
the  case  of  Seton  v.  Low,  was  underwritten. 
It  stands,  therefore,  upon  its  terms,  and  will 
receive  such  construction  as  they  require.  In 
Suckley  v.  Dehfield,  2  Cai.,  222,  the  court  de 
cided  that  under  a  cause  like  the  one  under 
consideration  the  insurer  was  liable  for  a  loss 
by  illicit  trade  barralrously  carried  on  by  the 
master ;  but  the  court  did  not  pass  upon  the 
question  whether  the  insurer  was  not  protected 
by  the  clause  exempting  him  from  liability  in 
case  of  loss  by  reason  of  illicit  trade  ;  nor  did 
they  pass  upon  the  effect  of  the  conflicting 
provisions  arising  from  the  covenant  of  the  in- 
surer against  the  barratry  of  the  master,  and 
the  warranty  of  the  assured  against  illicit  trade. 
It  is  conceded  that  the  case  of  Suckley  v.  Dela- 
field  was  supposed  to  settle  this  question  against 
the  insurer,  but  in  the  subsequent  case  of  Mum- 
ford  v.  Ins.  Co.,  7  Johns.,  449,  the  case  of  Suck- 
ley  v.  Delafield  was,  substantially,  overruled, 
*and  the  question  is  now  open  for  the  [*466 
adjudication  of  the  court. 

Mr.  J.  Talmadge,  for  the  defendants  in 
error,  relied  upon  the  case  of  Suckley  v.  Dela- 
field, as  decisive  here.  He  cited  also,  3  T.  R., 
277  ;  2  Binn.,  579  ;  2  Cond.  Marsh.,  534  ;  Phil. 
Ins.,  234,  235  ;  and  13  Johns..  451. 

By  the  Court,  Nelson,  J.  In  the  case  of 
Seton  v.  Low,  1  Johns.  Cas.,  1,  determined  in 
1791,  this  court  decided,  in  an  action  on  a  pol- 
icy of  insurance,  that  articles  contraband  of 
war  were  lawful  goods,  within  the  meaning  of 
that  term  in  the  policy,  and  that  any  goods 
not  prohibited  by  the  positive  law  of  the  coun- 
try to  which  the  vessel  belongs,  are  lawful 
goods.  See,  also,  Skidmore  v.  Desdoity,  2 
Johns.  Cas.,  77,  and  Juhel  v.  Rhinelander,  2 
Id.,  120,  affirmed  in  the  Court  of  Errors,  in 
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same  vol.,  p.  487.  The  capture  and  detention 
in  that  case  were  on  account  of  articles  contra- 
band of  war.  In  consequence  of  this  decision 
the  clause  in  question  was  introduced  into  the 
N.  Y.  policies,  which  protects  the  insurer 
from  any  charge,  damage  or  loss,  which  may 
arise  in  consequence  of  a  seizure  or  detention 
for,  or  on  account  of  any  illicit  or  prohibited 
trade,  or  any  trade  on  articles  contraband  of 
war,"  ICai.,  491,  Hamilton,  arguendo.  This 
meets  the  supposed  hardship  of  the"  rule  es- 
tablished in  the  cases  above  referred  to,  in  its 
broadest  extent.  Whether  the  clause  of  war- 
ranty by  the  assured  against  illicit  trade,  etc., 
included  the  barratrous  acts  of  the  master, 
was  a  question  presented  to  the  court  in  Suck- 
ley  v.  Delafield,  2  Cai.,  222,some  4  years  (1804) 
after  the  decision  in  the  case  of  Seton  v.  Low, 
and  when  the  purpose  of  the  clause  must  have 
been  well  understood  by  the  judges.  The 
construction  then  given  to  it,  and  which  is  de- 
cisive of  this  case,  should  be  adhered  to,  even 
if  we  were  dissatisfied  with  it,  which  we  are 
not.  So  clear  were  the  court  on  the  point.that, 
as  appears  from  the  report  of  the  case,  they 
declined  hearing  an  argument  on  the  part  of 
the  plaintiff.  We  are  bound  to  presume  that 
since  that  decision,  parties  have  acted  with  a 
full  knowledge  of  the  construction  then  given 
to  this  clause  in  policies>  and  we  should  regret 
467*]  exceedingly,  if  *we  were  obliged, after 
the  lapse  of  30  years,  to  draw  in  question  its 
soundness.  If  there  ever  was  a  case  in  which 
the  court  should  feel  bound  by  the  maxim 
stare  decisis,  this  is  that  case.  A  different  con 
struction  now  would  shake  and  alarm  the  con- 
fidence of  the  commercial  community. 

The  usual  clause  against  the  barratry  of  the 
master,  I  presume,  was  contained  in  the  poli- 
cies in  this  case  (though  the  policies  are  not 
set  forth  in  the  bill  of  exceptions),  and  which 
existed  before  the  introduction  of  the  clause 
now  under  consideration.  The  argument  for 
the  defendants  below  is,  that  barratry,  by 
means  of  illicit  trade,  or  putting  on  board  con- 
traband goods  by  the  master  since  the  new 
clause,  is  not  insured  against.it  being  embraced 
within  the  terms  of  the  warranty.  Now  it  was 
for  the  court  to  ascertain  and  determine  *the 
true  meaning  and  intent  of  these  two  clauses; 
and  having  done  so,  the  court,  as  well  as  par- 
ties, are  bound  by  it.  They  have  decided  that 
this  clause  of  warranty  o*f  the  assured  does 
not  interfere  with  or  alter  the  clause  of  insur- 
ance against  the  barratry  of  the  master.  If  any 
authority  was  wanted  to  sustain  the  decision 
of  Suckley  v.  Delafleld,  the  case  of  Havelock  v. 
Hancitt,  3  T.  R.,  277,  may  be  referred  to. 
There  the  defendant  insured  the  ship  Econo- 
my in  any  lawful  trade  for  12  months.  The 
policy  also  contained  a  clause  insuring  against 
the  barratry  of  the  master  and  mariners.  The 
ship  was  seized  and  detained  for  having  on 
board  a  quantity  of  brandy,  etc. ,  which  the 
master  tad  put  there  without  the  knowledge 
or  assent  of  the  plaintiff;  and  for  this  act  of 
barratry,  the  ship  became  forfeited,  etc.  All 
the  facts  were  spread  out  in  the  declaration, to 
which  the  defendant  demurred;  and  it  was  con- 
tended, on  his  part,  that  the  seizure  happened 
while  the  ship  was  engaged  in  an  unlawful 
trade,  namely,  smuggling;  and  that  it  was  in- 
different to  the  underwriter  whether  it  pro- 
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ceeded  from  the  act  of  the  master  or  own- 
er. Ld.  Kenyon  decided  that  the  owner  was 
not  engaged  in  an  unlawful  trade,  for  the 
words  "lawful  trade"  in  the  policy  meant  the 
trade  in  which  the  ship  was  sent  by  the  owner; 
that  the  act  of  the  master  was  barratry,  within 
the  policy  against  which  the  underwriter  had 
insured.  The  principles  of  the  two  cases  are 
alike. 

*The  case  of  Mumfordv.  Ins.  Co.,  7  [*468 
Johns.,  449,  was,  undoubtedly,  decided  under 
the  impression, by  the  judge  who  delivered  the 
opinion,  that  the  act  of  the  captain,  in  entering 
Cherbourg,  after  he  was  compelled  to  touch  at 
Plymouth,  was  not  barratry,  and  that  if  it 
could  be  deemed  to  fall  within  the  term  illicit 
trade,  it  would  be  within  the  warranty  of  the 
assured,  and  the  right  to  recover  defeated.  2 
Johns.  Gas.,  187,  8,  Kent,  /.  That  the  act  was 
not  barratrous,  according  to  the  doctrine  of 
this  court,  is  palpable.  2  Cai.,  67;  13  Johns., 
451;  Phil.  Ins.,  230,  231.  Here  the  act  of  the 
master  is,  indisputably,  barratrous,  and  we 
consider  it  too  well  settled  in  this  court,  to  ad- 
mit of  question  that  the  policy  covers  a  loss 
thus  arising,  without  regard  to  the  particular 
act,  whether  from  illicit  trade  or  otherwise, 
notwithstanding  the  warranty  of  the  assured. 
Phil.  Ins.,  235.  236. 

Judgment  affirmed. 

Affirmed— 15  Wend.,  9. 
Cited  in— 2  Cliff.,  433. 
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Note  of  Debtor,  Signed  by  Creditors  as  Maker* 
Discounted,  and  Paid  by  Them,  is  Good  in 
Their  Hands  against  Maker. 

Where  creditors  accepted  a  note  from  their  debt- 
or, signed  by  him  and  by  several  other  persons  as 
sureties,  payable  to  a  bank  or  bearer,  and  subscribed 
their  own  names  underneath  the  other  signers  as 
makers,  aud  procured  the  note  to  be  discounted  at 
a  bank,  which,  when  due,  they  were  obliged  to  take 
up,  it  was  held,  that  after  such  payment  by  them, 
they  were  remitted  to  their  former  rights,  and 
might  either  maintain  an  action  upon  the  note  or 
transfer  it  to  a  third  person,  and  thus  give  him  a 
right  of  action  against  the  original  makers. 

Citation—  3  Wend.,  399.1 


was  an  action  of  assumpsit,  tried  at  the 
-L  Cayuga  Circuit  in  Dec.,  1881,  before  the 
Hon.  Daniel  Moseley.one  of  the  Circuit  Judges. 
D.  Hazeltine,  being  indebted  to  the  firm  of 
Fitch  &  Hurd  in  about  $60,  by  arrangement 
with  them,  signed  a  note,  and  procured  it  to 
be  signed  by  the  defendant,  Demaree,  and  3 
other  persons,  bearing  date  July  29,  1826, 
whereby  they  promised  jointly  and  severally  to 
pay  to  the  president,  directors  and  company  of 
the  Bank  of  Auburn  or  bearer,  $125,  100  days 
after  the  date  of  the  note.  Hazeltine  delivered 
the  *note  to  Fitch  &  Hurd,  who  accept-[*469 
ed  it  in  payment  of  the  debt  due  to  them,  and 
paid-  the  balance  of  the  note  to  him,  aud  then 
applied  to  the  Bank  of  Auburn  to  discount  the 
note;  who  refused  to  do  so,  unless  they  would 
put  their  names  upon  the  paper;  whereupon 


NOTE.— Negotiable  paper— Addition  of  name  as 
maker— Whether  a  material  alteration.  In  connec- 
tion with  the  above  case  of  Muir  v.  Demaree,  see 
Brownell  v.  Winne,  29  N.  Y.,  400;  Chappell  v.  Spen- 
cer, 23  Barb..  584;  McCaughey  v.  Smith,  27  N.  Y.,  39; 
Card  v.  Miller,  1  Hun,  504:  Gano  v.  Heath,  36  Mich., 
441:  Miller  v.  Finley,  26  Mich.,  249;  Snyder  v.  Van 
Doren,  46.Wis.,  602. 
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they  did  so,  but  instead  of  indorsing  the  note 
subscribed  the  name  of  the  firm,  as  makers, 
under  the  names  of  the  individuals  who  had 
before  affixed  their  names,  and  the  bank  dis- 
counted the  note.  When  the  note  fell  due,  it 
was  not  paid  by  Hazeltine,  or  the  other  sign- 
ers of  the  note,  whose  names  were  upon  it 
when  it  was  received  by  Kurd  &  Smith,  and 
the  latter  were  obliged  to  take  up  the  note.and 
pay  the  amount  thereof  to  the  bank.  In  Apr.. 
1837,  Hurd  &  Smith,  after  striking  out  the 
name  of  their  firm,  transferred  the  note  to 
Muir,  the  plaintiff,  who  commenced  a  suit  for 
the  recovery  of  the  amount  against  Demaree, 
one  of  the  original  makers.  The  defendant 
moved  that  the  plaintiff  be  nonsuited,  insisting 
that  the  note,  after  its  payment  by  Hurd  & 
Smith  at  the  bank  had  no  legal  existence,  and 
that  Hurd  &  Smith  had  not  such  an  interest  in 
the  note  after  the  payment  as  was  the  subject 
of  assignment.  The  judge  refused  to  nonsuit 
the  plaintiff.  The  defendant  then  contended, 
that  if  the  plaintiff  was  entitled  to  recover,  he 
could  claim  only  an  aliquot  portion  of  the  note, 
to  wit:  one  fifth.  The  jury,  however,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  plaintiff  for  the  full  amount  of  the  note 
and  interest.  The  defendant  asks  for  a  new  trial. 

Mr.  J.  Porter,  for  the  defendant. 

Messrs.  W.  T.  Wprden  and  M.  T.  Reyn- 
olds, for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  princi- 
pal question  in  this  case  is,  whether  the  note 
on  which  the  action  is  brought  was  a  valid  in- 
strument in  the  hands  of  Fitch  &  Hurd,  after 
it  was  paid  at  the  bank?  There  can  be  no 
doubt  of  its  validity  in  their  hands  before  they 
affixed  to  it  the  name  of  their  firm.  Had  they 
kept  it  until  due,  they  might  have  maintained 
a  suit  upon  it ;  it  was  their  property.  When 
they  passed  it  to  the  bank,  they  became  obli- 
47O*]  gated  to  the  bank,  but  they  were  *not 
sureties  for  the  makers,  in  the  proper  sense  of 
the  term.  They  were  the  original  creditors, 
and  could  not  be  both  debtors  and  creditors  in 
the  same  transaction.  Substantially,  they  stood 
in  the  same  relation  to  the  bank  as  if  they  had 
been  payees  in  the  note,  and  had  indorsed  it  to 
the  bank.  When  they  paid  the  note,  such  pay- 
ment was  a  discharge  of  their  liability  to  the 
bank,  but  not  of  the  liability  of  the  makers. 
They  were  remitted  to  their  former  rights,  and 
as  much  entitled  to  recover  upon  the  note  as 
if  it  had  never  been  in  the  bank.  There  is  no 
similarity  between  this  case  and  that  of  War- 
ner v.  Price,  3  Wend.,  399.  Warner  there  was 
a  surety  as  between  the  original  parties  in  the 
concoction  of  the  note;  here  Fitch  &  Hurd  were 
not  sureties,  but  in  substance  the  payees  of  the 
note,  and  had  full  right  to  transfer  it  to  the 
plaintiff.  Whether  the  note  was,  in  fact,  trans- 
ferred to  the  plaintiff,  was  fairly  submitted  to 
the  jury,  who  found  a  verdict  in  his  favor. 

New  trial  denied. 

Cited  in— 12  Am.  Rep.,  308  (26  Mich.,  246). 


CLARK  v.  E.  &  Z.  YALE. 

Assumpsit  against  Maker  of  Note — Statute — 
Evidence  under  General  Issue. 

In  astumpsit  against  the  maker  of  a  note,  it  is 
competent  for  him  to  show  proceeding's  under  the 
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Absconding  Debtor  Act  against  the  estate  of  the 
payee,  the  appointment  of  trustees,  and  the  pay- 
ment of  the  note  to  them  ;  and  such  evidence  is  ad- 
missible under  the  general  issue. 

Citations-1  Chit.  PL,  471.  472,  473 ;  7  T.  R.,  396  ;  1 
Bos.  &  P.,  445 ;  1  Saund.,  76  a;  2  Lutw.,  995;  1  Ld. 
Raym.,  180 ;  1  Salk.,  280 ;  Com.  Dig.  Attachment,  a  ; 
7  Cow.,  278 ;  5  Wend.,  600 ;  6  Mass.,  430. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Chenango  Circuit  in  Oct. ,  1831  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 

The  plaintiff  declared  as  the  bearer  of  a 
promissory  note,  made  by  the  defendants  Apr. 
21,  1828,  for  the  sum  of  $200,  payable  to  Seth 
Bowerman,  or  bearer,  June  10  next  after  the 
date  of  the  note.  On  the  trial  of  the  cause,  the 
defendants  admitted  the  execution  of  the  note, 
but  proved  that  May  3,  1828,  an  attachment 
was  issued  by  a  commissioner  under  the  Ab- 
sconding Debtor  Act  against  the  estate  of 
Seth  Bowerman,  and  that  by  virtue  there- 
of the  sheriff  of  Chenango,  May  7,  demand- 
ed the  *note  in  question  at  the  house  [*471 
of  the  plaintiff,  and  on  the  same  day  gave 
notice  to  the  defendants  not  to  pay  the  note 
to  •  any  person,  except  to  such  trustees  as 
should  be  appointed  by  the  officer  who  had  is- 
sued the  attachment.  In  Sep.,  1828,  trustees 
were  appointed,  and  in  October  following  the 
defendants  paid  to  them  the  amount  of  the 
note,  in  pursuance  of  a  demand  made  by  the 
trustees.  All  which  evidence  was  objected  to, 
on  the  part  of  the  plaintiff,  as  inadmissible 
under  the  general  issue,  the  only  plea  inter- 
posed by  the  defendants;  but  the  objection  was 
overruled  by  the  judge,  and  the  testimony  re- 
ceived. The  regularity  of  the  proceedings 
under  the  Absconding  Debtor  Act  was  admit- 
ted by  the  plaintiff.  It  appeared  that  the  note 
in  question  came  to  the  hands  of  the  plaintiff 
on  the  day  of  its  date,  and  that  on  the  next  day 
Bowerman  absconded.  The  main  question  of 
fact  involved  in  the  case  was,  whether  the 
plaintiff  was  the  bona  fide  holder  of  the  note 
previous  to  the  institution  of  the  proceedings 
under  the  Absconding  Debtor  Act;  and  the 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  defendants;  The  plaintiff  moved 
for  a  new  trial. 

Mr.  I.  L.  Wendell,  [for  the  plaintiff,  in- 
sisted that  the  rule  as  to  what  defenses  were 
admissible  under  the  general  issue  in  assumpsit 
was  extremely  broad,  and  ought  not  to  be  ex- 
tended; that  it  was  well  settled  that  neither  the 
Statute  of  Limitations,  a  discharge  under  an 
Insolvent  Act,  nor  a  former  recovery  for  the 
same  cause  of  action,  could  be  given  in  evi- 
dence under  the  general  issue,  1  Chit.  PL,  473; 
10  Johns.,  Ill,  246;  12  Id..  455;  6  Cow.,  691; 
and  the  defense  here  being  a  statutory  defense, 
as  much  so  as  a  discharge  under  the  Insolvent 
Act,  the  evidence  should  have  been  rejected. 
Besides,  he  contended  that  the  defendants 
could  not  set  up  the  title  of  the  trustees,  and 
that  unless  the  trustees  interposed  their  claim 
by  resort  to  a  court  of  equity,  or  by  p-oceed- 
ings  under  the  Absconding  Debtor  Act  to  com- 
pel the  surrender  of  the  note,  the  plaintiff  had 
a  right  in  a  court  of  law  to  enforce  payment. 
Chft.,  Bills,  116;  7  T.  R.,  391; 7  Ves.,  Jr.,  20, 
413;  9  7d.,  355;Newl.,  Cont.,  493,  494;  1  R. 
L.,  160,  sees.  11,  12. 

*Mr.  J.  A.  Spencer,  for  the  defend-  [*472 
ants,  relied  upon  the  rule  as  laid  down  in  Chit- 
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ty,  as  to  what  defenses  were  admissible  under 
the  general  issue  in  assumpsit;  and  upon  the 
•cases  of  Edson  v.  Weston,  7  Cow. ,  278,  and 
Comstock  v.  Hoag,  5  Wend. ,  600,  to  show  that 
•a  defendant  may  prove  that  the  nominal  plaint- 
iff in  a  cause  is  not  the  real  and  substantial 
party  in  interest. 

By  the  Court,  Sutherland,  J.  The  only 
question  of  law  presented  by  this  case  is, 
whether  it  was  competent  for  the  defendants, 
under  the  plea  of  the  general  issue,  with  an 
ordinary  notice  of  set-off,  to  show  that  the 
plaintiff  was  not  the  owner  of  the  note  on  which 
the  suit  was  brought;  that  it  belonged  to  the 
trustees  of  Bowerman's  estate,  and  that  they 
had  paid  it  to  them.  Mr.  Chitty  observes,  1 
Chit.  PI.,  471-473,  that,  under  the  general  is- 
sue in  assumpsit,  any  matter  may  be  given  in 
evidence  which  tends  to  show  that  the  plaint- 
iff never  had  any  cause  of  action,  and  most 
matters  which  show  that  at  the  time  of  the 
commencement  of  the  suit,  he  had  no  subsist- 
ing cause  of  action.  Upon  these  principles 
{Mr.  Chitty  says)  it  has  been  held  that,  under 
the  plea  of  non- assumpsit,  the  defendant  may 
give  in  evidence  that  the  plaintiff  was  a  bank- 
rupt, perLd.  Kenyon  in  Webb  v  Fox,  7T.  R., 
396;  Bull.,  N.  P.,  153;  1  Bos.  &  P.,  445;  or 
where  a  feme  covert,  suing  alone,  has  no  inter- 
est in  the  contract,  her  coverture  may  be  given 
in  evidence.  So,  also,  payment,  accord  and  sat- 
isfaction, a  promissory  note  or  other  negotiable 
security  given  for  the  debt  and  still  outstand- 
ing, a  foreign  attachment  or  arbitrament,  etc., 
a  higher  security  given,  and  a  release.  The 
<;ase  of  a  foreign  attachment  is  very  analogous 
to  this;  and  Mr.  Sergeant  Williams,  in  a  note 
to  Turbiirsca.se,  1  Saund.,  67  a,  says,  in  as- 
sumpsit a  recovery  and  execution  in  a  foreign 
attachment  may  be  given  in  evidence  under  the 
general  issue.  2  Lutw.,  995;  1  Ld.  Raym.,  180; 
1  Salk.,  280;  Com.  Dig.,  Attachment,  A.  The 
•cases  of  Edson  v.  Weston,  1  Cow.,  278,  and 
Comstock  v.  Hoag,  5  Wend.,  600,  and  authori- 
ties cited,  are  very  clear  and  decisive  upon  this 
point.  In  Barker  v.  Prentiss,6  Mass.,  430,  it 
was  held  that  in  an  action  by  an  indorser  against 
473*J  the  drawer  *of  a  bill  of  exchange,  it 
was  competent  for  the  defendant,  under  the 
general  issue,  to  prove  that  the  plaintiff  held 
the  bill  as  agent  of  the  payees,  and  that  they 
had  requested  the  drawer  not  to  pay  the  con- 
tents to  him.  So,  also,  in  Comstock  v.  Hoag,  5 
Wend.,  600,  the  defendants  were  permitted, 
under  the  general  issue,  to  show  that  the  per- 
sons having  the  beneficial  interest  in  the  note, 
had  forbidden  its  payment  to  the  plaintiff. 

The  defense  in  this  case  was  properly  ad- 
mitted under  the  general  issue. 

Motion  for  new  trial  denied. 

Cited  in-15  Wend.,  373;  2  Hill,  479. 


STILES  v.  STEWART. 

Action  of  Debt  on  Justice's  Judgment — Pleading. 

In  declaring  on  justices'  judgments  rendered  in 
this  State,  it  is  sufficient,  besides  stating  the  amount 
of  the  judgment,  the  time  and  place  of  its  rendition, 
and  the  name  of  the  magistrate,  to  allege  that  the 
judgment  was  rendered  in  a  justice's  court  in  a 
•county  of  this  State,  in  an  action  of  which  justices 
of  the  peace  have  civil  jurisdiction. 

WEND.  12. 


Citation8-6  Wend.,  438;  1  Chit.  PL,  513,  624;  1 
Johns.,  384 ;  10  Johns.,  372.  438  :  7  Wend.,  436 ;  9  Cow., 
28. 

MOTION  in  arrest  of  judgment.  The  plaint- 
iff declared  in  debt  on  a  justice's  judg- 
ment rendered  in  this  State,  setting  forth  that 
whereas,  Dec.  14,  1819,  in  a  certain  court  of 
the  people  of  the  State  of  N:  Y. ,  commonly 
called  a  justice's  court  (the  said  court  being 
held  at  Salem,  in  the  County  of  Washington, 
before  one  David  Sill,  Esq.,  one  of  the  justices 
of  the  peace  of  the  people  of  the  State  of  N. 
Y.),  he,  the  plaintiff,  bj>  the  consideration  and 
judgment  of  the  said  court,  recovered  against 
the  defendant  the  sum  of  $68.89,  which,  m  and 
by  the  same  court,  was  then  and  there  ad- 
judged to  the  plaintiff  for  his  damages,  which 
he  had  sustained  as  well  by  reason  of  the  non- 
performance  of  certain  promises  and  under- 
takings then  lately  made  by  the  defendant  to 
the  plaintiff,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended; 
whereof  the  defendant  was  convicted,  as  by 
the  minutes  and  proceedings  thereof  remaining 
in  the  said  court  of  the  people  before  the  afore- 
said *justice,  to  wit:  at  Salem  afore-  [*474 
said,  more  fully  appears.  Then  followed  the 
usual  averments,  that  the  judgment  remained 
in  full  force,  and  that  the  plaintiff  had  not 
obtained  execution  or  satisfaction  of  the  judg- 
ment, whereby  an  action  had  accrued,  etc.; 
and  concluding  in  the  usual  form,  that  the  de- 
fendant had  not  paid,  etc. 

Mr.  W.  Woods,  for  the  defendant,  insisted 
that  the  declaration  was  defective  in  not  alleg- 
ing enough  to  show  that  the  justice  who  ren- 
dered judgment  had  jurisdiction  of  the  sub- 
ject-matter, and  of  the  person  of  the  defend- 
ant. He  relied  particularly  upon  the  case  of 
Cleveland  v.  Rogers,  6  Wend.,  438,  and  argued 
that  it  should  have  been  averred  that  the  jus- 
tice, by  virtue  of  the  statute  conferring  civil 
jurisdiction  upon  justices  of  the  peace,  upon  a 
plaint  levied  before  him,  had  issued  process 
against  the  defendant,  or  that  the  justice  had 
held  a  court  in  relation  to  a  matter  within  his 
jurisdiction,  and  rendered  the  judgment  sought 
to  be  enforced.  Here  there  is  not  even  a  gen- 
eral averment  of  jurisdiction  in  the  justice. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  rule  laid 
down  by  the  Chief  Justice  in  Cleveland  v.  Rogers, 
6  Wend.,  438,  so  far  as  the  judgments  of  the 
justice's  courts  of  this  State  are  concerned, 
must  be  considered  as  confined  to  the  case  of 
an  avowry  or  other  pleading  subsequent  to  the 
declaration,  there  being  various  instances  in 
which  greater  certainty  is  necessary  in  a  plea 
than  in  a  declaration,  and  more  certainty  being 
required  in  a  replication  than  in  a  declaration, 
though  certainty  to  a  common  intent  is  in  gen- 
eral sufficient,  1  Chit.  PI.,  514,  624;  see,  also, 
1  Johns.,  384;  10  Id.,  372,  428. 

The  Acts  of  the  Legislature  of  this  State,  con- 
ferring civil  jurisdiction  upon  justices  of  the 
peace,  and  authorizing  them  to  take  cogni- 
zance of  certain  actions,  is  a  public  Act,  of 
which  the  court  is  bound  to  take  judicial  no- 
tice. Looking  into  the  declaration  in  this  case, 
with  reference  to  these  Acts,  it  cannot  but  be 
perceived  that  the  justice  had  jurisdiction  of 
the  case,  and  was  competent  to  render  the 
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475*]  judgment  sought  to  be  *enforced.  By 
the  Act  of  1818,  he  had  authority  to  render 
judgments  upon  confession,  to  the  amount  of 
$250.  In  the  case  of  a  declaration  on  a  for- 
eign judgment  of  a  subordinate  tribunal  of  lim- 
ited jurisdiction,  no  doubt  the  authority  under 
which  the  judgment  was  rendered  should  be 
set  forth,  as  in  that  way  alone  can  this  court 
be  advised  of  the  jurisdiction  of  the  court  ren- 
dering the  judgment.  7  Wejnd.,  436.  A  dec- 
laration substantially  like  the  one  under  con- 
sideration was  adjudged  good  in  Smith  v: 
Mumford.  9  Cow.,  26.' 
Motion  in  arrest  denied. 

Explained— 3  N.  Y.,  194.  J95. 

Cited  in— 21  Wend.,  340;  1  Denio,  435 ;  4  N.  Y.,  378; 
3  Barb.,  606. 


THE  PEOPLE  0.  HADDOCK. 

Bastardy  Proceedings — Recognizance — Action  of 
Debt  on — Pleading  and  Practice. 

A  recognizance  that  a  putative  father  of  a  bastard 
child  shall  appear  at  the  General  Sessions,  and  abide 
such  order  as  shall  be  made  for  the  relief  of  the 
town  in  which  the  child  was  born,  remains  in  force, 
notwithstanding:  that,  subsequent  to  the  time  of  the 
entering1  into  the  recognizance,  the  distinction  be- 
tween town  and  county  poor  is  abolished,  and  the 
child,  by  means  thereof,  becomes  a  county  charge, 
instead  of  a  town  charge  ;  the  suit  on  the  recogni- 
zance being  considered  as  prosecuted  for  the  benefit 
of  the  county. 

In  an  action  of  debt  upon  such  recognizance, 
where  it  is  averred  in  the  declaration  that  the  party 
did  not  appear,  and  the  defendant  pleads  non  estfac- 
tum,  it  is  not  cause  of  nonsuit  that  it  is  omitted  to 
be  shown  on  the  trial  that  the  default  of  the  party 
was  entered  of  record,  or  that  the  General  Sessions 
had  directed  the  clerk  of  the  county  to  prosecute 
the  recognizance. 

When  one  of  several  issues  is  found  for  a  defend- 
ant, but  such  issue  does  not  go  to  the  merits  of  the 
cause,  judgment  will  be  rendered  for  the  plaintiff 
non  nbstante  veredicto,  if  the  other  issues  are  found 
for  him. 

Citations— 4  Wend.,  393;  8  Wend.,  527;  Act,  Feb. 
25,  1813. 

THIS  was  an  action  of  debt  on  recognizance, 
tried  at  the  Herkimer  Circuit  in  Mar. ,  1832, 
before  the  Hon.  Nathan  Williams,  then  one  of 
the  Circuit  Judges. 

The  suit  was  brought  on  a  recognizance  en- 
tered into  by  the  defendant  July  19,  1825,  un- 
der the  Bastardy  Act,  as  the  surety  of  Henry 
Finck,  who  was  charged  with  being  the  father 
of  a  child  with  which  one  Elizabeth  Fox  was 
enceinte  likely  to  be  born  a  bastard,  and  to  be 
chargeable  to  the  Town  of  German  Flatts,  in 
the  County  of  Herkimer.  The  recognizance 
was  conditioned  for  the  appearance  of  Finck  at 
the  then  next  General  Sessions  of  Herkimer.and 
47(>*]  to  abide  and  perform  such  *order  as 
should  be  made,  pursuant  to  the  Bastardy  Act, 
passed  Feb.  25, 1813.  The  declaration  sets  forth 
the  recognizance,  and  that  it  was  brought  into 
the  Court  of  Sessions,  and  filed  Aug.  5,  1825. 
It  is  then  averred  that  Sep.  3,  1825,  two  jus- 
tices of  the  peace  of  the  Town  of  German  Flatts 
made  an  order,  whereby  they  adjudged  Finck 
to  be  the  reputed  father  of  the  child  of  Eliza- 
beth Fox,  which  was  then  born,  and  ordered, 
'  'as  well  for  the  better  relief  of  the  Town  of  Ger- 
man Flatts,  as  for  the  sustentation  and  relief 
of  the  said  bastard  child,"  that  Finck  pay  to  the 
Overseers  of  the  Poor  of  that  town  $24.69,  for 
lying-in  expenses,  etc.,  and  also  the  weekly 
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sum  of  75  cents  towards  the  maintenance  of 
the  child  for  and  during  so  long  a  time  as  the 
child  should  be  chargeable  to  the  Town  of 
German  Flatts.  It  is  further  averred  that  Finck 
had  notice  of  such  order,  that  he  neglected  to 
pay,  according  to  its  requirements,  and  that  he 
did  not  appear  at  the  General  Sessions  accord- 
ing to  the  tenor  of  the  recognizance,  and  did 
not  abide  and  perform  the  order  of  the  justices 
made  on  Sep.  3,  but  therein  wholly  failed  and 
made  default.  The  count  concludes  in  the 
usual  form,  stating  the  non-payment  of  the 
money,  and  that  the  recognizance  remains  in 
full  force,  whereby  an  action  has  accrued,  etc. 
The  defendant  pleaded:  1.  Non  eat  factum.  2- 
That  the  Bastardy  Act  of  1813,  under  and  by 
virtue  of  which  the  recognizance  was  entered 
into  and  the  order  made,  was  repealed  by  an 
Act  of  the  Legislature,  passed  Dec.  10, 1828,  to- 
take  effect  from  and  after  Dec.  31,  1829;  and 
so  it  was  alleged  the  bastard  child  referred  to 
in  the  recognizance  and  order,  was  not,  at  the 
commencement  of  the  suit  (which  was  in  Oc- 
tober Term,  1830),  chargeable  to  the  Town  of 
German  Flatts,  which  town  was  not  then  liable 
to  and  did  not  maintain  and  support  the  child; 
concluding  with  a  verification  and  prayer  of 
judgment.  3.  General  performance  of  the  con- 
dition of  recognizance.  4.  That  the  distinction 
between  town  and  county  poor  was  abolished 
in  the  County  of  Herkimer,  by  the  determina- 
tion of  the  Supervisors  of  that  county  to  that 
effect,  and  that  the  certificate  of  such  deter- 
mination was  duly  filed,  in  compliance  with 
the  statute  in  such  case  made  and  provided,  in 
the  county  clerk's  office  of  Herkimer.  Nov.  16, 
1827,  by  reason  whereof  *the  Town  of  [*477 
German  Flatts  was  not  chargeable  with  the 
support  of  the  child  at  the  commencement  of 
the  suit;  the  defendant  averring  that  he  had  in 
all  things  complied  with  the  order  of  the  jus- 
tices, from  the  time  of  the  making  thereof  un- 
til the  said  Nov.  16.  1827;  and  that  he  thereby 
became  discharged  from  all  liability,  under 
and  by  virtue  of  the  recognizance  and  the  or- 
der of  the  justices  made  in  the  premises;  con- 
cluding with  a  verification  and  prayer  of 
judgment.  To  the  second  plea  a  replication 
was  put  in,  denying  that  the  Bastardy  Act 
of  1813  was  repealed  by  the  Act  of  1828, 
so  far  as  the  matters  litigated  in  this  suit 
were  involved;  but  that  on  the  contrary,  the 
recognizance  and  the  order  of  the  justices  set 
forth  in  the  declaration  remained  in  full  force, 
unaffected  by  the  Act  of  1828,  and  that  the 
Town  of  German  Flatts  was  then  liable  to, and 
did  maintain  and  support  the  said  bastard 
child;  concluding  to  the  country.  The  third 
plea,  or  plea  of  performance,  was  denied.  To- 
the  fourth  plea  a  replication  was  put  in,  ad- 
mitting the  determination  of  the  Supervisors 
to  abolish  the  distinction  between  town  and 
county  poor,  and  the  filing  of  the  certificate; 
but  for  answer,  alleging  that  the  bastard  child, 
at  the  time  of  the  commencement  of  the  suit, 
was  chargeable  to  the  Town  of  German  Flatts; 
that  the  defendant  did  not  perform  the  order 
from  the  day  of  its  date  until  Nov.  16,  1827, 
and  a'slong  as  the  child  was  chargeable  to  that 
town;  and  that  neither  the  defendant  or  Finck 
was  discharged  from  his  liability  on  the  recog- 
nizance and  order,  and  this,  etc. 
Upon  these  pleadings  the  cause  was  brought 
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to  trial.  The  recognizance  and  order  were 
proved,  and  it  was  shown  that  the  bastard  child 
was  in  full  life,  and  the  plaintiffs  rested.  The 
defendant  moved  for  a  nonsuit,  on  the  follow- 
ing grounds:  that  it  had  not  been  shown:  1. 
That  the  Court  of  General  Sessions  had  direct- 
ed the  clerk  of  the  county  to  prosecute  the  re- 
cognizance. 2.  That  it  had  not  been  shown 
that  the  recognizance  had  been  continued  in 
the  Court  of  General  Sessions.  3.  That  it  had 
not  been  shown  that  the  default  of  the  puta- 
tive father  to  appear,  had  been  entered  of  rec- 
ord. 4.  That  the  justices  had  not  pursued  the 
directions  of  the  1st  section  of  the  Bastardy 
Act  in  making  and  enforcing  the  order;  con- 
478*]tending  *that  the  recognizance  only  re- 
quired the  appearance  of  the  putative  father 
at  the  time  of  making  the  order;  and  if  he  then 
appeared,  or  could  be  found  in  the  county, the 
condition  of  the  recognizance  was  complied 
with,  and  the  justices  should  have  proceeded 
to  imprison  him,  unless  he  had  given  the  se- 
curity required  by  the  1st  section  of  the  Act. 
The  judge  refused  to  grant  the  nonsuit.  It 
was  further  proved,  in  support  of  the  action, 
that  no  payments  had  been  made  under  the  or- 
der since  June  15,  1829;  that  the  mother  took 
care  of  the  child,  and  that  the  Overseers  had 
paid  over  to  her  what  moneys  they  had  re- 
ceived under  the  order.  The  defendant  offered 
to  prove  that  the  putative  father  did  appear  at 
the  General  Sessions,  and  entered  an  appeal 
from  the  order  of  filiation;  which  evidence 
was  objected  to,  unless  followed  up  by  proof 
that  the  order  had  been  quashed.  The  evi 
dence  was  rejected  by  the  judge.  The  defend- 
ant proved  his  fourth  plea,  viz. :  the  determi- 
nation of  the  Supervisors,  and  the  filing  of  the 
certificate  Nov.  16,  1827,  abolishing  the  dis- 
tinction between  town  and  county  poor,  in  the 
County  of  Herkimer,  and  claimed  that  he  was 
entitled  to  a  verdict,  inasmuch  as  it  had  been 
shown  that  the  putative  father  had  complied 
with  the  order  by  making  the  weekly  payments, 
as  long  as  the  bastard  child  was  chargeable  to 
the  Town  of  German  Flatts,  and  inasmuch  as 
the  Act  under  which  the  recognizance  was  tak- 
en had  been  repealed.  The  jury,  under  the 
charge  of  the  judge,  found  a  verdict  for  the  de- 
fendant on  the  fourth  plea,  and  for  the  plaint- 
iffs on  all  the  other  issues.  The  defendant  hav- 
ing excepted  to  the  several  decisions  made 
against  him,  and  obtained  a  bill  of  exceptions 
to  be  signed,  moved  for  a  new  trial. 

Messrs.  G.  H.  Feeter  and  J.  A.  Spencer, 
for  the  defendant. 

Mr.  A.  Hackley,  for  the  plaintiff. 

By  Hie  Court,  Savage,  Ch.  J.  The  defend- 
ant insists:  1.  That  it  is  not  averred  in  the 
declaration  that  the  default  of  Finck  was  en- 
tered of  record,  nor  that  he  was  called  and  did 
not  appear,  and  cites  People  v.  Van  Eps,  4 
Wend.,  393.  The  answer  is,  that  in  that  case 
479*]  there  was  a  demurrer  to  the  *declara- 
tion.  Here,  then,  is  no  demurrer;  nor  is  there 
any  plea  which  calls  upon  the  plaintiffs  to 
prove  such  facts.  The  plea  of  non  est  factum 
admits  all  material  averments,  except  the  ex- 
ecution of  the  instrument.  There  is  an  aver- 
ment that  Finck  did  not  appear  and  perform 
the  order.  2.  It  is  said  that  the  Court  of  Ses- 
sions did  not  direct  their  clerk  to  prosecute 
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this  suit.  To  that  I  answer,  that  was  not  a 
question  upon  the  record.  The  proper  mode 
of  taking  advantage  of  such  an  omission  would 
have  been  by  motion.  The  court,  at  the  cir- 
cuit, are  to  look  at  the  record  to  see  what  facts 
are  material  to  be  proved.  If  the  clerk  had 
directed  this  prosecution  by  order  of  the  ses- 
sions, these  facts  would  not  necessarily  appear 
on  the  record;  and  whether  the  suit  was  so 
brought  or  not,  is*not  a  proper  inquiry  on  the 
trial,  particularly  under  these  pleadings.  3. 
The  issue  on  the  fourth  plea  was  found  for  the 
defendant,  and  he  insists  that  decides  the  mer- 
its of  the  cause  in  his  favor.  That  finding  de- 
cides the  fact,  that  on  the  day  mentioned  the 
distinction  between  town  and  county  poor  it 
Herkimer  ceased,  but  the  question  of  law  re- 
mains, whether  that  discharged  the  defendant 
from  his  liability.  The  legal  consequence  of 
that  proceeding  probably  is,  that  the  child  re- 
mains a  pauper,  not  technically  of  the  town, 
but  of  the  county.  But  is  this  the  contingency 
contemplated  by  the  condition  of  the  recog- 
nizance ?  The  obligation  imposed  by  the  re- 
cognizance was,  that  Finck,  the  putative  fath- 
er, should  pay  the  weekly  allowance,  so  long  as 
the  child  required  that  assistance,  towards  it* 
support.  It  was  decided  in  People  v.  Corbett, 
8  Wend.  527,  that  the  mother's  ability  to  sup- 
port the  child  did  not  relieve  the  father  from 
his  liability;  the  child  did  not  cease  to  be 
chargeable  to  the  town  on  that  account.  So 
here,  the  child  continues  chargeable,  not  in- 
deed technically  to  the  town,  but  it  is  not  able 
to  support  itself,  nor  has  it  ceased  to  be  a 
charge  upon  the  public.  Is  it  not  an  equitable 
argument,  at  least,  to  say,  that  as  the  law  cast 
the  child  upon  the  county,  the  county  should 
have  the  benefit  of  the  security  which  the  town 
had?  and  it  is  not  presuming  unreasonably  to 
suppose  that  this  action  is  brought  for  the 
benefit  of  the  county,  as  the  county  is  now  li- 
able for  the  support  of  the  pauper.  4.  As  to 
the  repeal  of  the  Act  of  Feb.  25,  1813, 1  do  not 
see  how  that  affects  *the  case,  or  re-  [*48O 
leases  the  defendant  from  his  liability.  The 
recognizance  is  a  contract,  entered  into  accord- 
ing to  law;  and  is  such  as  the  law  declared 
proper  at  the  time.  That  law  is  repealed  and 
a  different  security  is  directed  for  future  cases; 
but  that  does  not  invalidate  a  security  taken 
according  to  the  law  which  was  in  force  when 
it  was  taken.  Such  contract  continues  in  force. 
I  am  of  opinion  that  a  new  trial  be  denied  and 
that  the  plaintiffs  are  entitled  to  judgment  on  the 
whole  record,  notwithstanding  the  verdict  for 
the  defendant,  on  the  issue  found  in  the  4th 
plea. 

Cited  in-2  Hill,  507;  5 -Hill,  650;  4  Denio,  536;  10- 
N.  Y.,  449. 


THE  PEOPLE 

v. 
FEETER,  Administrator,  etc. 

Action  of  Debt  on  Recognizance — Pleading  and 
Practice — Costs. 

Where  the  plaintiff,  in  a  case  in  which  there  are 
several  issues,  obtains  judgment  upon  the  whole 
record,  and  the  substantial  cause  of  action  is  the 
same  in  each  issue,  he  is  entitled  to  costs  on  those 
issues  which  are  found  for  him,  and  is  not  liable  to 
the  defendant  for  the  costs  of  an  issue  found  in  his 
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favor.  Thus,  where,  in  an  action  of  debt  upon  a 
recognizance,  all  the  issues  were  found  for  the 
plaintiff,  except  one  upon  a  plea  of  plene  adminis- 
iravit,  which  was  found  for  the  defendant,  it  was 
held  that  the  plaintiff  was  entitled  to  coste  upon  the 
whole  record,  and  was  not  liable  to  costs  upon  the 
issue  found  in  favor  of  the  defendant. 

Citation— 2  R.  S.,  617,  sec.  26. 

THIS  case  is  like  the  last  preceding,  of  Peo- 
ple v.  Haddock,  except  that  the  defendant 
put  in  a  plea  of  plene  admintstramt,  and  a  ver- 
dict was  found  upon  it  in  his  favor.  The  de- 
fendant insisted  upon  the  authority  of  the  case 
of  Oxterhout  v.  Itardenbergh,  19  Johns..  266, 
that  he  was  entitled  to  judgment  for  costs  upon 
the  issue  found  in  his  favor;  but  the  Court 
Jield  that  the,  plaintiffs  were  entitled  to  judgment 
of  asset*  quando  acciderint,  and  to  costs  de  bonis 
testaloris,  and  under  the  provisions  of  the  Re- 
vised Statutes,  2  R.  S.,  617,  sec.  26,  were  not 
liable  to  costs  to  the  defendant  upon  the  issue 
found  in  his  favor. 

Cited  in— 30  Hun,  226 ;  6  How.  Pr.,  114  ;  2  Abb.  Pr., 
461. 


48 1*]  *THE  PEOPLE,  ex  rel.  WESTCOTT, 

ET  AL., 

HOLLEY. 

A  sheriff  does  not  lose  his  office  by  neglecting  to 
give  his  official  bond  within  20  days  after  receiving 
notice  of  his  election,  provided  that  he  execute  and 
file  it  within  15  days  after  the  commencement  of  his 
terra  of  office. 

Citations-1  R.  S.,  116,  sec.  3:  117,  sec.  10 ;  119,  sec. 
21 :  sec.  24,  sub.  6 ;  120,  sec.  26 ;  142,  sec.  23 ;  378,  sec. 
67 ;  379,  sec.  69. 

TNFORMATION  in  the  nature  of  a  quo  war- 
J.  ranto.  Jan.  11,  in  the  term  of  Jan.,  1832, 
the  Attorney-General  filed  the  information  in 
this  case,  complaining  that  on  the  second  day 
of  the  same  month  of  January,  the  defendant 
had  usurped,  without  lawful  authority,  the  of- 
fice of  sheriff  of  the  County  of  Columbia.  The 
defendant  pleaded,  that  on  the  first  Monday  of 
Nov.,  1831,  he  was  duly  elected  to  the  office; 
that  Dec.  1  thereafter,  he  received  from  the 
clerk  of  the  county  a  certified  copy  of  the  cer- 
tificate of  the  proper  officers,  declaring  him  to 
be  duly  elected;  that  Jan.  2,  following,  the 
first  day  of  the  month  being  Sunday,  he  exe- 
cuted his  official  bond  as  sheriff,  with  sureties 
who  were  approved,  and  the  bond  duly  filed; 
and  that  on  the  same  second  day  of  January,  he 
took  and  subscribed  the  oath  of  office  required 
to  be  taken  by  sheriffs;  whereby  he  then  and 
there  became,  and  was  and  still  is  sheriff,  etc. ; 
wherefore  he  prayed  judgment,  etc.  The  At- 
torney-General replied  that  the  certificate  of 
election  was  delivered  to  the  defendant  Dec. 
1,  1831,  whereby  he  received  due  notice  of  his 
election,  and  that  he  did  not,  at  any  time  with- 
in 20  days  after  he  had  received  such  notice, 
nor  at  any  time  previous  thereto,  give  and  ex- 
ecute such  bond  as  is  required  to  be  given  by 
persons  elected  to  the  office  of  sheriff;  but 
wholly  neglected  and  refused  so  to  do,  where- 
by the  office  afterwards,  to  wit:  Dec.  22,  1831, 
became  forfeited  and  vacant,  etc. ;  to  which 
replication  the  defendant  demurred. 

Mr.  K.  Miller,  for  the  defendant. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 
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*By  the  Court,  Sutherland,  J.  The  [*482 
title  of  the  defendant  to  the  office  of  sheriff  of 
the  County  of  Columbia,  is  impeached,  on  the 
ground  that  he  did  not  enter  into  the  official 
bond  which  by  law  he  was  bound  to  give, 
within  20  days  after  he  received  due  notice  of 
his  election  to  the  office  of  sheriff.  The  ques- 
tion is,  whether  he  forfeited  his  title  to  the  of- 
fice by  omitting  to  give  the  security  required 
by  law,  within  20  days  after  receiving  notice 
of  his  election.  This  question  arises  under  a 
provision  of  the  Revised  Statutes,  1  R.S.,  378, 
sec.  67,  which  declares  that  "  Every  person 
hereafter  elected  to  the  office  of  sheriff  of  any 
county  within  this  State,  shall,  within  20  days 
after  he  shall  receive  notice  of  his  election,  and 
before  he  shall  enter  upon  the  duties  of  his  of- 
fice, execute,  with  sureties  who  shall  be  free- 
holders, a  joint  and  several  bond  to  the  people 
of  the  State,"  etc.  Sheriffs  and  all  other  offi- 
cers elected  by  the  people  (unless  they  are 
elected  to  supply  vacancies  then  existing)  en- 
ter on  the  duties  of  their  respective  offices,  on 
the  first  day  of  January  following  the  election 
at  which  they  shall  be  chosen,  and  not  before. 
1  R.  S.,  116,  sec.  3.  They  must  take  and  sub- 
scribe the  oath  of  office,  and  deposit  it  in  the 
county  clerk's  office,  within  15  days  after  they 
shall  be  notified  of  their  election,  or  within  15 
days  after  the  commencement  of  their  term  of 
office.  1  R.  S.,  119,  sec.  21;  sec.  24,  sub.  6; 
and  p.  379,  sec.  69;  and  on  p.  120,  sec.  26,  it  is 
provided  that  whenever  any  officer  is  required 
by  law  to  execute  any  official  bond,  he  shall 
cause  the  same  to  be  filed  in  the  proper  office, 
within  the  time  herein  prescribed  for  filing  his 
oath  of  office,  unless  otherwise  provided  by 
law.  The  section  which  makes  it  the  duty  o"f 
the  sheriff  to  execute  a  bond  with  sureties, 
etc.,  within  20  days  after  he  shall  receive  no- 
tice of  his  election,  does  not  prescribe  the  time 
within  which  the  bond  shall  be  filed.  The  time 
for  filing  it,  therefore,  is  the  same  as  that  for 
filing  the  oath  of  office,  unless  the  filing  of  the 
bond  is  to  be  considered  its  delivery,  and  em- 
braced in  and  essential  to  its  due  execution. 
Sheriffs  hold  over,  and  continue  to  discharge 
the  duties  of  their  offices  until  their  successors 
shall  be  duly  qualified.  1  R.  S.,  117,  sec.  10. 

Upon  a  consideration  of  all  these  provisions, 
I  am  inclined  to  think  the  sheriff  does  not  for- 
feit his  title  to  the  office,  by*omitting  [*483 
to  execute  the  bond  required  to  be  given  by 
him  with  sureties,  for  more  than  20  days  after 
he  receives  notice  of  his  election;  that  the  stat- 
ute may  be  considered  in  that  respect  directory 
to  the  sheriff  merely,  and  not  as  imposing  an 
absolute  limitation  upon  him.  No  adequate 
object  on  the  part  of  the  Legislature  for  so 
rigid  a  provision  is  perceived.  The  sheriff  can- 
not enter  upon  his  office  until  the  first  of  Jan- 
uary. He  cannot  take  the  oath  of  office  until 
then,  and  may  take  it  at  any  time  within  15 
days  thereafter.  Why,  then,  should  he  be  com- 
pelled, under  the  penalty  of  forfeiting  his  title 
to  the  office,  to  execute  his  official  bond  at  all 
events  within  20  days  after  he  receives  notice 
of  his  election.  The  county  clerk  is  to  give 
such  notice  without  delay,  after  the  determina- 
tion of  the  Board  of  County  Canvassers.  1  R. 
S.,  142,  sec.  23.  No  precise  period  is  fixed 
within  which  it  must  be  given.  It  is  left  under 
this  phraseology,  to  a  certain  extent,  to  the  dis- 
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cretion  of  the  county  clerk.  Certificates  of  the 
election  of  all  the  officers  to  be  elected  are  to 
be  made  out,  and  certified  copies  to  be  deliv- 
ered to  each  person  declared  to  be  elected.  It 
was  probably  supposed  that  this  would  never 
or  rarely  be  done,  more  than  twenty  days  be- 
fore the  first  of  January,  when  their  terms  of 
office  would  commence  ;  and  I  am  inclined  to 
think  the  cumulative  conjunction  "  and,"  in 
the  67th  section,  p.  378,  was  used  inadvertently 
or  by  mistake  for  the  disjunctive  "  or  ;"  it 
would  then  have  been  much  more  in  accord- 
ance with  the  other  provisions  of  the  statute  on 
this  subject.  I  cannot  believe,  at  all  events, 
that  it  was  intended  to  be  anything  more  than 
a  direction  to  the  officer. 
Judgment  for  the  defendant. 

Cited  in— 13  Wend.  494;  24  N.  Y.,  586, 587  ;  1  Keys, 
517  :  1  Hun,  54 ;  14  Barb.,  291;  39  Barb.,  101 :  41  Barb., 
99  ;  3  T.  &  C..  136  ;  26  How.  Pr.,  165  ;  16  Abb.  Pr.,  397; 
74  Ind.,  491;  35  Am.  Rep.,  193  (95  111.,  622). 
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MORTON  ET  AL.,  Assignees  of  H.  B. 

GWATHMEY. 

Settlement  of  Accounts  —  Transfer  of  Securities, 
Including  Note  Payable  to  Third  Person,  in 
Payment  of  Assumed  Balance  —  Action  by  As- 
signees of  Payee,  an  Insolvent  —  Burden  of 
Proof  —  Deduction  Allowed  Debtw  from 
Amount  Allowed  on  Settlement. 

Where,  on  the  settlement  of  an  account,  a  debtor 
gave  to  his  creditor  several  securities  in  payment  of 
an  assumed  balaace  and,  amongst  others,  a  promis- 
sory note  payable  to  a  third  person,  and  an  action 
was  subsequently  brought  upon  the  note  by  the  as- 
signees of  the  payee,  who  had  been  discharged  as  an 
insolvent  ;  it  was  held,  on  the  debtor  showing1  that 
the  true  balance  was  greatly  less  than  the  assumed 
balance,  and  the  onus  probandi  of  showing  how  the 
payee  came  to  the  possession  of  the  note,  or  rather 
the  consideration  given  by  him  for  it,  was  cast  upon 
the  plaintiffs;  and.omitting  to  do  so,  that  the  defend- 
ant was  entitled  to  a  deduction  to  the  amount 
claimed  as  having  been  allowed  on  the  settlement  to 
the  creditor,  beyond  the  amount  actually  due. 

Citations-Chit.  Bills,  32,  68,  400,  401;  13  East,  144,n.; 
1  Wheat.  Selw.,  265  :  2  Carr.  &  P.,606  ;  6  Wend.  615  ;  5 
Pick.,  412  ;  2  Camp.,  596  ;  22  Com.  L.  R.,  78;  10  Johns., 
232  ;  3  Johns.  Gas.,  260,  263. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Morton  and  others,  assignees 
of  H.  B.  Gwathmey,  an  insolvent  debtor,  de- 
clared upon  a  note  bearing  date  Jan.  2,  1828, 
for  $2,000,  given  by  the  defendants,  payable 
to  Gwathmey,  with  interest  from  Oct.  26,  pre- 
ceding. On  the  trial  of  the  cause,  the  making 
of  the  note  and  the  appointment  of  the  plaint- 
iffs as  assignees  were  admitted.  The  defend- 
ants proved  that  the  note  in  question  was  given 
on  a  settlement  with  one  John  Grimshaw  of  an 
account  which  he  presented  against  them,  ex- 
hibiting a  balance  in  his  favor  of  $5,337.61, 
and  that  one  item  in  such  account  against  the 
defendants  was  their  draft  on  one  J.  Richards, 
of  New  Orleans,  for  $2,000,  bearing  date  Nov. 
10,  1826,  payable  at  90  days  to  N.  Rogers,  and 
indorsed  by  him  to  Jeremiah  Thompson,  which 


NOTE. — Negotiable  paper— Transfer  of,  in  payment 
of  precedent  debts—  WhetJier  one  thus  receiving  it  is  a 
bona  fide  holder  for  value.  See  Smith  v.  Van  Loan, 
16  Wend.,  659,  note. 
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draft  was  returned  protested;  that  there  was  a 
payment  made  on  account  of  such  balance  of 
two  acceptances,  amounting  together  to  $2,550, 
and  the  note  in  question  was  made  and  deliv- 
ered. The  acceptances,  which  were  subse- 
quently transferred  by  Grimshaw  to  a  third 
person,  were  duly  paid.  Thompson  purchased 
of  the  defendants  the  draft  on  Richards,  and 
after  it  was  returned  protested,  Grimshaw  of- 
fered him  $1,700  for  it,  and  he  agreed  to  sell 
the  draft  to  him  for  that  sum,  and  would  have 
delivered  it  to  him,  had  he  paid  according  to 
the  agreement,  which  he  did  not  do.  Thomp- 
son *kept  the  draft  for  Grimshaw  until  [*485 
after  Grimshaw's  failure,  which  took  place  in 
the  latter  part  of  Oct.,  1827.  Grimshaw  never 
was  the  holder  of  the  draft.  Jan.  20,  1828, 
Thompson  sold  the  draft  to  Samuel  Bell,  and 
the  defendants  subsequently  paid  Bell  the 
amount  thereof.  The  defendants,  after  prov- 
ing that  10  days  before  the  trial  of  the  cause, 
they  gave  notice  to  the  plaintiffs  that  on  the 
trial  they  would  prove  that  the  note  in  ques- 
tion was  obtained  from  them  without  legal  or 
sufficient  consideration,  and  by  undue  means, 
and  that  they  would  require  the  plaintiffs  to 
prove  the  consideration  given  by  Gwathmey 
for  the  note,  and  the  time  when  he  became  the 
holder  thereof,  insisted  that,  from  the  facts  in 
the  case,  it  was  manifest  that  at  the  date  of  the 
note  in  question,  Grimshaw  was  not  the  holder 
of  the  draft  on  Richards  and,  consequently,  the 
balance  due  to  him  at  the  time  of  the  settle- 
ment was  only  $3,276.31  ;  that  after  deducting 
from  that  sum  the  acceptances  received  by 
Grimshaw,  he  was  entitled  only  to  the  balance, 
with  the  interest  thereof  since  Oct.  26,  1827, 
which  now  amounted  to  $822.24,  for  which 
sum  they  conceded  they  were  liable  to  have  a 
verdict  pass  against  him  ;  but  that  as  to  $1,- 
177.71,  the  residue  of  the  note  in  question, 
either  fraud  or  want  of  consideration  had  been 
shown — either  of  which  was  sufficient  to  cast 
the  burden  upon  the  plaintiffs  to  prove  a  con- 
sideration from  Gwathmey  to  Grimshaw  ;  and 
that  the  plaintiffs  having  failed  to  prove  such 
consideration,  Gwathmey  ought  to  be  consid- 
ered as  the  trustee  or  agent  of  Grimshaw,  and 
then  the  same  defense  was  admissible  as  though 
the  note  had  been  made  payable  to  the  latter, 
and  the  suit  brought  in  his  name ;  and  they 
prayed  the  court  to  instruct  the  jury  accord- 
ingly. The  court  instructed  the  jury  that  the 
plaintiffs  were  entitled  to  a  verdict  for  JJzifc 
whole  amount  of  the  note,and  the  jury  fougment 
cordingly  ;  upon  which  verdict  judat  period." 
entered.  The  defendants  having  exa  verbal  ac- 
charge  of  the  court,  obtained  .-of  the  debt  was 
tions  to  be  sealed,  and  sued,fl  acknowledgment 
Messrs.  A.  G.  Rpgey  had  a  right  to  repose 
ard,  for  plaintiffs  me  his  indulgence  to  his 
Gwathmey  was  the  this  statute  to  such  a  case 
of  *the  note,  the  rj  unjust;  such  never  could 
consideration  wtention  of  the  Legislature.  It 
Gwathmey  was.  a  case,  be  a  direct  infringement 
the  facts  show^ht,  and  not  a  mere  modification 
tice  given  req.y.  4  Wend.,  206  ;  10  Id.,  363. 
cast  the  o/m&owledgment  of  the  defendant  was 
that  a  consic  sufficient  to  rebut  the  presumption 
Grimshaw  t.  He  admitted  it  to  be  an  existing 
Bills,  400  ;  expressed  his  intention  to  apply  to 
574  ;  2  Cetiff  for  an  abatement  of  interest.  Less 
should  bred  in  such  a  case  than  would  be  neces- 
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sisted  that  it  was  evident  that  he  had  advanced 
nothing  on  the  faith  of  the  note  ;  that  if  there 
was  a  debt  due  to  him  from  Grimshaw.it  must 
have  been  an  antecedent  debt  ;  and  if  so,  he 
took  the  note  subject  to  all  equities  existing 
between  the  defendants  and  Grimshaw,  20 
Johns.,  627  ;  9  Wend.,  170  ;  10  Id.,  85  ;  that 
the  plaintiffs  having  failed  to  show  any  consid- 
eration from  Gwathmey  to  Grimshaw,  the  for- 
mer, it  was  contended,  must  be  considered  as 
the  trustee  or  agent  of  the  latter;  and  if  so.the 
same  defense  was  admissible  as  if  Grimshaw 
had  been  the  payee  of  the  note  and  the  plaint- 
iff in  the  suit ;  and  that  the  facts  disclosed 
showed  either  fraud  or  a  partial  failure  of  con- 
sideration— and  either  constituted  a  defense  to 
the  extent  claimed  by  the  defendants,  8  Cow., 
31  ;  13  Johns.,  302 ;  15  Id.,  230  ;  17  Id.,  301  ; 
2  Wend.,  431  ;  6  Id.,  615. 

Mr.  D.  B.  Talmadge,  for  the  defendants 
in  error,  contended  that  no  such  fraud  on  the 
part  of  Grimshaw  had  been  shown  as  invali- 
dated the  note;  that  his  representation,  that  he 
was  the  creditor  of  the  defendants  below,  was 
of  such  a  character  as  would  not  have  sus- 
tained an  action  for  deceit,  as  it  was  in  the 
power  of  the  defendants  to  ascertain  the  truth, 
by  requiring  the  production  of  the  draft,  of 
which  he  claimed  to  be  the  owner.  4  Stark. 
Ev.,  471;  2  Johns.,  50.  That  the  representa- 
tion, however,  if  untrue,  subjected  Grimshaw 
to  an  action  of  assumpsit ;  and  being  liable  to 
such  action,  there  was  no  failure  of  considera- 
tion. That  if  fraud  existed  in  the  case,  or 
there  was  a  failure  of  consideration,  the  de- 
fendants had  no  right  to  ask  that  the  whole 
subject  of  defense  should  be  applied  to  this 
note;  the  other  sureties  given  to  Grimshaw  be- 
ing equally  affected  by  such  defense,  an  ap- 
487*]  portionment  *among  which  could  be 
made  only  in  a  court  of  equity.  But  the  coun- 
sel insisted  that  Gwathmey  was  a  bona  fide 
holder  of  the  note  upon  good  consideration, 
and  without  notice  of  fraud  or  want  of  con- 
sideration; and  that  sufficient  had  not  been 
shown  to  cast  upon  him  the  burden  of  prov- 
ing the  consideration  upon  which  he  received 
the  note.  That  the  notice  given  by  the  de- 
fendants, calling  upon  him  for  proof,  imposed 
no  additional  duty  upon  him,  as  its  only  effect 
was  to  give  the  defendants  an  advantage  against 
their  adversaries  in  submitting  the  case  to  a 
jury. 

Jtiy  the  Court,  Nelson,  J.  I  am  of  opinion 
took^ie  facts  disclosed  by  the  bill  of  excep- 
to  be  tas  sufficient  to  throw  the  burden  upon 
there  becac.  of  showing  that  Gwathmey  was 
wherefore  he  i^er  for  value.  A  promissory 
torney-General  rubble  consideration  upon  its 
election  was  delivero's  presumptive  evidence 
1,  1831,  whereby  he  reccmired;  but  when  the 
election,  and  that  he  did  Lobtained  from  him 
in  20  days  after  he  had  recforce  or  fraud,  all 
nor  at  any  time  previous  thtw  are  rebutted, 
ecute  such  bond  as  is  require^  The  cases  are 
persons  elected  to  the  office  s,  32,  68,  400, 
wholly  neglected  and  refused  sc.  265;  2  Carr. 
by  the  office  afterwards,  to  wit:  12;  2 Camp., 
became  forfeited  and  vacant,  etJ32;  3  Johns, 
replication  the  defendant  demurrom  the  evi- 
Mr.  K.  Miller,  for  the  defendd  upon  the 
Mr.  Greene  C.  Bronson,  Attgven;  and 
the  people.  institute 
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a  good  defense  against  Grimshaw.  The  note 
was  given  to  him  in  the  name  of  Gwathmey, 
whether  in  trust  for  himself  or  for  value  does 
not  appear;  if  for  the  latter,  it  seems  to  me  it 
should  have  been  shown.  Grimshaw  used  the 
name  of  Gwathmey  as  an  original  party  to  the 
note  and,  for  aught  appearing,  without  his 
privity  or  assent;  and  if  there  was  nothing  else 
in  the  case,  it  would  obviously  stand  upon  the 
same  footing  as  if  the  note  had  been  taken  pay- 
able to  himself.  The  only  facts  that  can  be 
relied  on  to  vary  the  case  are,  that  the  suit  is 
brought  in  the  name  of  the  assignees  of  Gwath- 
mey, and  the  note  is  in  their  possession;  but 
this  inference  of  property,  I  think,  is  fairly  re- 
butted by  the  rest  of  the  case.  Unless  Grim- 
shaw procured  *the  indorsement  of  [*488 
Gwathmey,  he  could  not  collect  the  note  him- 
self in  any  other  way  than  in  his  name  or  in 
that  of  his  assignees.  The  fact,  therefore,  of 
the  suit  being  in  the  names  of  the  assignees,  is 
not  incompatible  with  the  continuance  of  the 
title  and  property  of  the  note  in  Grimshaw.  I 
may  add,  that  as  Gwathmey  is  an  original 
party  to  the  note,  the  onus  lay  on  him  to  show 
the  case  an  exception  to  the  general  rule,  that 
the  consideration  may  be  inquired  into  between 
the  original  parties.  Upon  these  grounds,  I 
think,  the  defense  offered  should  have  been 
admitted  to  prevail,  and  that  the  judgment 
must,  therefore,  be  reversed. 
Judgment  reversed. 

Affirmed— 14  Wend.,  575. 
Distinguished— 1  Denio,  567. 
Followed— 36  Super.,  51. 

Cited  in— 23  Wend.,  313 ;  1  Lans.,  442 ;  6  Barb.,  97 ; 
24  Barb.,  561 ;  31  Barb.,  187 ;  1  Leg.  Obs.,  47  ;  72  Ind.,89. 


GAULT  «.  JENKINS  &  TUTTLE. 

Landlord  and  Tenant — Summary  Pi'oceedings, 
to  Remove  Tenant  under  Statute — Trespass — 
Agents  of  Landlord  not  Personally  Liable. 

Where  a  party  obtained  a  warrant,  under  the  stat- 
ute authorizing:  summary  proceedings  in  the  re- 
moval of  tenants,  etc.,  and  sent  his  agents  with  the 
same  to  a  deputy,  with  directions  to  accompany 
him,  and  turn  the  party  against  whom  the  warrant 
was  issued  out  of  possession,  and  they  accordingly 
did  so,  acting  in  aid  and  assistance  of  the  officer  in 
removing  the  party ;  and  an  action  of  trespass  was 
subsequently  brought  against  them,  it  was  held, 
that  although  the  warrant  was  void,  and  afforded 
no  protection,  the  defendants  having  acted  by  the 
directions  of  the  owner  entitled  to  the  possession  of 
the  premises,  no  action  lay  against  them. 

THIS  was  an  action  of  trespass  on  lands, 
tried  at  the  Madison  Circuit  in  Mar.,  1832, 
before  the  Hon.  Nathan  Williams,  then  one  of 
the  Circuit  Judges. 

The  act  complained  of  as  a  trespass  was  fully 
proved.  The  defendants  attempted  to  justify 
themselves  under  a  warrant  issued  by  a  judge 
of  the.  Madison  C.  P.,  by  virtue  of  the  Statute 
Authorizing  Summary  Proceedings  to  Obtain 
the  Possession  of  Land  in  Certain  Cases.  The 
warrant  set  forth  that  one  David  Tuttle  had 
claimed  the  possession  of  certain  lands  in  the 
occupation  of  Gault,  the  plaintiff  in  this  cause, 
by  virtue  of  the  foreclosure  of  a  mortgage  of 
the  premises  executed  by  Gault  to  Tuttle;  upon 
whi6h  foreclosure  Tuttle  had  become  the  pur- 
chaser. The  warrant  was  obtained  by  Tuttle 
from  the  judge,  and  delivered  to  the  defend- 
ants in  this  cause,  *with  directions  to  [*48d 
take  it  to  a  deputy-sheriff,  and  to  go  with 
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him  and  put  Gault  out,  and  place  one  Van 
Nostrand  in  possession  of  the  premises.  The 
warrant  was  accordingly  delivered  to  a  deputy, 
who,  with  the  aid  and  assistance  of  the  de- 
fendants, in  Apr.,  1830,  removed  Gault  from 
his  possession.  Oil  these  facts  appearing,  the 
judge  ruled  that  the  warrant  was  no  justifica- 
tion to  the  officer,  or  to  the  defendants  acting 
in  his  aid.  The  mortgage  from  Gault  to  Tut- 
tle,  of  the  premises  in  question,  bearing  date 
Jan.  1,  1819,  conditioned  for  the  payment  of 
$2,200,  was  then  produced,  and  it  was  proved 
that  Sep.  6.  1828,  the  premises  were  purchased 
by  David  Tuttle,  under  a  foreclosure  of  the 
same.  The  judge  was  of  opinion  that  the  de- 
fendants had  established  their  defense,  but  to 
save  the  expense  of  a  second  trial,  he  overruled 
it,  and  directed  the  jury  to  assess  the  plaintiff's 
damages.  The  jury,  accordingly,  found  a  ver- 
dict for  the  piaintffs  for  $30,  which  the  de- 
fendants now  move  to  set  aside. 

Mr.  P.  Gridley,  for  the  defendants,  in- 
sisted that  David  Tuttle  being  the  owner  of 
the  premises,  and  entitled  to  the  possession 
thereof,  might  resort  to  force,  to  obtain  such 
possession,  without  subjecting  himself  to  lia- 
bility to  an  action  at  the  suit  of  the  party  and, 
consequently,  that  the  defendants,  acting  as 
his  servants  and  by  his  directions,  were  equally 
exempt  from  liability.  In  support  of  these  po- 
sitions, he  cited  5  Wend.,  285  ;  9  Id.,  201  ;  4 
Johns.,  150  ;  13  Id.,  325,  and  16  Id.,  200;  and 
contended  that  the  defendants,  having  a  right 
without  process  of  law  to  remove  the  plaintiff 
from  his  possession,  lost  nothing  by  having  in 
their  hands  process  which  proved  to  be  void 
and  of  no  avail. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  There  is  no 
doubt  that,  without  any  warrant,  David  Tuttle 
had  the  right  in  person  to  remove  the  plaintiff 
from  the  possession  of  the  premises,  and  of 
course  might  effect  his  removal  by  his  agents 
or  servants.  If  the  defendants  had  acted  with- 
49O*]  out  any  other  authority  than  *the  war- 
rant, they  would  have  been  trespassers  ;  but 
they  had  other  authority,  to  wit :  the  express 
orders  of  David  Tuttle,  by  which  they  are  pro- 
tected. Their  principal  probably  at  the  time 
supposed  that  the  warrant  was  necessary  for 
the  protection  of  himself  and  agents;  but  the 
procuring  of  the  warrant  did  not  deprive  him 
of  the  power  which  he  had  without  the  war- 
rant, nor  did  it  prevent  him  from  conferring 
authority  upon  others.  If  the  defendants  acted 
as  the  servants  of  Tuttle,  they  were  justified, 
and  so  the  jury  should  have  been  instructed. 

New  trial  granted. 

Cited  in-37  Super.,  499. 


VAN  RENSSELAER  v.  LIVINGSTON. 

Presumption  of  Payment  of  Sealed  Instrument 
after  20  Tears — Revised  Statutes  Requiring 
Written  Acknowledgment  to  Repel,  Prospective 
Only — Admission  of  Contract,  Sufficient. 

The  statute  requiring  a  written  acknowledgment 
of  a  right  of  action  to  rebut  the  presumption  of  pay- 
ment, arising  after  the  lapse  of  20  years  upon  a 
sealed  instrument  for  the  payment  of  money,  is 
prospective,  and  not  retrospective. 

WEND.  12. 


Admitting  the  contract,  and  declaring  an  inten- 
tion to  apply  for  an  abatement  of  interest,  is  suffi- 
cient to  rebut  the  presumption  of  payment,  al- 
though accompanied  by  expressions  showing  an 
unwillingness  to  pay. 


Citations— 2  R.  S.,  301,  sec. 
Wend.,  363. 


5 ;  4  Wend..  206 ;  10 


THIS  was  an  action  of  covenant,  tried  at  the 
St.  Lawrence  Circuit  in  Feb.,  1832,  before 
the  Hon.   Esek  Cowen,   one  of    the   Circuit 
Judges. 

The  suit  was  brought  upon  articles  of  agree- 
ment bearing  date  Oct.  29,  1804,  whereby  the 
plaintiff  engaged  to  convey  to  the  defendant  66 
acres  of  land,  situate  in  the  County  of  St.  Law- 
rence, on  the  defendant  paying  to  him  $206.25 
with  interest;  the  money  to  be  paid  in  four  an- 
nual installments,  the  first  to  be  paid  Aug.  1, 
1805.  The  defendant  pleaded  non  est  factum 
and  payment.  The  execution  of  the  contract 
was  proved,  and  to  rebut  the  presumption  of 
payment,  a  witness  testified  that  about  10  years 
previous  to  the  trial,  the  contract  was  shown  to 
the  defendant,  which  he  recognized,  but  said 
it  had  run  so  long,  and  so  much  interest  had 
accumulated  upon  it,  that  he  did  not  wish  to 
make  payment  upon  it;  he  intended  to  see  the 
plaintiff,  and  get  some  deduction;  he  thought 
the  plaintiff  would  abate  part  of  the  interest. 
*The  defendant  objected  to  this  proof,  [*491 
insisting  that  an  acknowledgment  of  the  cause 
of  action  was  unavailing,  unless  in  writing. 
The  objection  was  overruled  by  the  judge,  and 
the  plaintiff  had  a  verdict,  which  the  defendant 
now  moved  to  set  aside. 

Mr.  S.  Stevens,  for  the  defendant. 
Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  ihe  Court,  Sutherland.  J.  The  ques- 
tion in  this  case  is,  whether  the  provision  of 
the  Revised  Statutes  which  requires  a  written 
acknowledgment,  to  repel  the  presumption  of 
payment  of  a  sealed  instrument,  after  the  ex- 
piration of  20  years,  applies  to  pre-existing  de- 
mands, or  whether  it  is  prospective  only.  The 
language  of  the  section  is  clearly  prospective, 
2  R.  S.,  301,  sec.  48.  It  is  as  follows  :  "  After 
the  expiration  of  twenty  years  from  the  time  a 
right  of  action  shall  accrue  upon  any  sealed 
instrument  for  the  payment  of  money,  such 
right  shall  be  presumed  to  have  been  extin- 
guished by  payment ;  but  such  presumption 
may  be  repelled  by  proc  f  of  payment  of  some 
part,  or  by  proof  of  a  written  acknowledgment 
of  such  right  of  action  within  that  period." 
Before  the  passage  of  this  Act,  a  verbal  ac- 
knowledgment or  recognition  of  the  debt  was 
sufficient  ;  and  where  such  acknowledgment 
had  been  made,  the  party  had  a  right  to  repose 
upon  it,  and  continue  his  indulgence  to  his 
debtor.  To  apply  this  statute  to  such  a  case 
would  be  grossly  unjust;  such  never  could 
have  been  the  intention  of  the  Legislature.  It 
would,  in  such  a  case,  be  a  direct  infringement 
of  a  vested  right,  and  not  a  mere  modification 
of  the  remedy.  4  Wend.,  206  ;  10  Id.,  363. 

The  acknowledgment  of  the  defendant  was 
abundantly  sufficient  to  rebut  the  presumption 
of  payment.  He  admitted  it  to  be  an  existing 
debt,  and  expressed  his  intention  to  apply  to 
the  plaintiff  for  an  abatement  of  interest.  Less 
is  required  in  such  a  case  than  would  be  neces- 
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sary  to  take  a  case  out  of  the  Statute  of  Limi- 
tations. 
New  trial  denied. 


Mr  Y~306;  43N.  T..  136; 
15  Barb.,  184,  567  ;  63  Barb.,  86  ;  3  Co.  R.,  238. 


492*J  *THE  PEOPLE  v.  BARNES  ET  AL. 

Action  on  Administration  Bond  for  Benefit  of 
Creditor— Evidence  Required— Practice. 

To  sustain  an  action  upon  an  administrator's  bond, 
put  in  suit  for  the  benefit  of  a  creditor,  it  is  neces- 
sary to  show  not  only  an  order  of  the  surrogate  di- 
recting1 the  prosecution  of  the  bond,  but  also  a  de- 
cree, made  by  him,  directing  the  payment  of  the 
debt,  founded  on  the  omission  of  the  administrator 
to  comply  with  the  decree. 

Where  a  plaintiff  is  nonsuited  for  a  defect  of 
proof,  the  nonsuit  will  be  set  aside  on  payment  of 
costs,  although  properly  granted  by  the  circuit 
judge,  if  the  court  have  reason  to  believe  that  with- 
out such  relief  the  cause  of  action  will  be  lost. 

Citations— 2  B.  S.,  92,  sec.  52 ;  95,  sees.  71,  72 ;  116, 
sec.  18. 

THIS  was  an  action  of  debt  on  an  adminis- 
trator's bond,  tried  at  the  Erie  Circuit  in 
Mar.,  1831, before  the  Hon.  Addison Gardiner, 
one  of  the  Circuit  Judges. 

It  was  shown  that  the  administratrix  in  this 
cause  was  cited  to  appear  before  the  surrogate, 
on  the  application  of  a  creditor  of  the  estate  to 
appear  and  render  an  account ;  that  she  did  ap- 
pear and  render  an  account,  but  failing  to  ac- 
count for  certain  articles  of  household  furn- 
iture, valued  in  the  inventory  of  the  estate  at 
$187.51,  the  surrogate  made  an  order  permit- 
ting the  creditor  to  prosecute  the  arbitration 
bond.  The  defendants  asked  for  a  nonsuit,  on 
the  ground  that  the  plaintiffs  had  failed  to  show 
a  decree  of  the  surrogate  directing  the  payment 
of  the  debt  of  the  creditor,  and  an  omission  on 
the  part  of  the  administratrix  to  perform  it ; 
and  insisted  that,  unless  such  decree  was  made 
and  such  non-compliance  shown,  the  surrogate 
had  no  authority  to  direct  a  prosecution  of  the 
bond.  The  judge  nonsuited  the  plaintiffs.  A 
motion  was  now  made  for  a  new  trial. 

Mr.  D.  Tillinghast,  for  the  plaintiffs. 

Mr.  T.  T.  Sherwood,  for  the  defendants. 

By  \the  Court,  Nelson,  J.  The  plaintiffs 
were  rightfully  nonsuited,  having  failed  to 
prove  sufficient  within  the  requirements  of  the 
Revised  Statutes  to  sustain  a  recovery. 
403*]  *After  the  expiration  of  18  months 
from  the  time  of  his  appointment,  an  adminis- 
trator may  be  required  to  render  an  account 
by  an  order  of  the  surrogate,  on  the  applica- 
tion of  a  creditor,  legatee  or  next  of  kin  of  the 
intestate.  2  R.  S.,  92,  sec.  52.  On  the  rendi- 
tion of  such  account,  if  it  shall  appear  to  the 
surrogate  that  any  part  of  the  estate  remains  to 
be  paid  or  distributed,  he  shall  make  a  decree 
for  the  payment  or  distribution  of  the  money 
remaining,  and  in  such  decree  shall  settle  and 
determine  all  questions  concerning  any  debt, 
claim,  legacy,  bequest  or  distributive  share ;  to 
whom  the  same  shall  be  payable;  and  the  sum 
to  be  paid  to  each  person.  P.  95,  sees.  71,  72  ; 
see,  also,  p.  116,  sec.  18.  Whenever  an  admin- 
istrator shall  refuse  or  omit  to  perform  any  de- 
cree made  against  him  by  a  surrogate  for  ren- 
dering an  account,  or  upon  final  settlement,  or 
for  the  payment  of  a  debt,  legacy  or  distribu- 
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tive  share,  such  surrogate  may  cause  the  bond 
of  the  administrator  to  be  prosecuted, and  shall 
apply  the  moneys  collected  thereon  in  satisfac- 
tion of  such  decree,  in  the  same  manner  as  the 
same  ought  to  have  been  applied  by  such  ad- 
ministrator. 

In  this  case,  the  application  to  the  surrogate 
to  compel  the  account  was  made  by  a  creditor; 
and  as  it  is  alleged  there  remained  assets  un- 
administered,  it  was  the  duty  of  that  officer  to 
have  made  a  decree  for  the  payment  of  the 
debt,  fixing  the  amount  of  it,  or  of  such  pro- 
portional part  as  would  be  going  to  the  creditor, 
and  which  probably  was  done.  2  R.  S. ,  95, 
sec.  71;  Id.,  116,  sec.  18.  All  this  was  neces- 
sary, in  order  to  advise  the  administratrix  of 
the  amount  to  be  paid,  and  to  whom,  to  enable 
her,  if  she  chose,  voluntarily  to  pay  it.  It  i& 
true,  the  defendants  might  have  set  up  by  way 
of  defense,  that  no  such  decree  had  been  made, 
and  that,  therefore,  the  administratrix  was  un- 
able to  make  the  payment  demanded  ;  but  the 
18th  section,  p.  116,  puts  the  liability  of  the 
administrator,  and  the  direction  to  prosecute 
his  bond,  upon  the  refusal  or  omission  to  per- 
form the  decree  made  against  him  for  render- 
ing an  account,  or  as  the  case  may  be.and  pro- 
vides that  the  surrogate  shall  apply  the  mon- 
eys collected  in  satisfaction  of  the  decree.in  the 
same  manner  as  they  ought  to  have  been  ap- 
plied by  the  administrator.  The  plaintiffs, 
therefore,  should  have  shown  the  decree,  and 
the  refusal  or  *neglect  of  the  adminis-  [*494 
tratrix  to  comply  with  it,  to  entitle  them  tore- 
cover;  and  for  the  omission  to  do  so,  they  were 
properly  nonsuited. 

It  was  said,  on  the  argument,  that  the  court 
were  bound  to  presume  the  decree  was  duly 
made,  else  the  officer  would  not  have  ordered 
the  bond  to  have  been  prosecuted,  as  it  must 
have  appeared  that  the  administratrix  was  in 
default  before  this  would  have  been  done.  The 
powers  belonging  to  the  surrogate  are  given  by 
statute,  and  his  proceedings  can  be  sustained 
only  by  showing  a  conformity  to  its  provisions. 
The  argument  would  be  about  as  strong  in 
principle  to  justify  a  dispensation  of  the  proof 
of  all  proceedings  previous  to  the  order  for  the 
prosecution  of  the  bond,  as  of  the  proceeding 
omitted  in  this  case.  The  decree  is  not  only, 
by  the  statute,  a  preliminary  step  to  the  order 
for  a  suit  on  the'bond ;  but  there  are  substantial 
reasons,  which  have  already  appeared,  for  re- 
quiring it. 

As  the  plaintiffs  have  fallen  into  an  error  in 
their  construction  of  the  statute,  and  may  have 
a  good  cause  of  action  in  point  of  fact  within 
this  decision,  we  mil  net  aside  the  nonsuit, on  pay- 
ment of  costs  ;  if  they  do  not  choose  relief  on 
this  condition,  a  new  trial  is  denied. 

Administrator's  bond— Action  on.  Cited  in — 85 
N.  Y.,  573 ;  26  Barb.,  351 ;  1  Sandf .,  246 ;  2  Rob.,  565  ;  2 
Sweeny,  580. 

Surrogate's  Court— Jurisdiction  of.  Cited  in— 28 
How.  Pr.,  330;  1  Sandf.,  247;  2  Sandf.,  84;  ]0  Bos.,  305. 

Nonsuit—  When  will  be  set  aside.  Cited  in— 33  How. 
Pr.,  228;  5  Rob.,  278;  40  Mo.,  106. 


VALENTINE  ET  AL.  ».  NORTHROP. 

Ejectment  by  Tenant  in   Common — Statutes — 
Evidence. 

In  ejectment  by  a  tenant  in  common,  it  is  a  suffi- 
cient denial  by  the  defendant  of  the  plaintiff's  right 
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as  a  co-tenant  to  entitle  the  plaintiff  to  recover,  that 
the  defendant  claims  the  whole  premises  as  his  own, 
that  he  has  offered  to  sell  the  same,  and  declares 
that  the  plaintiff  would  be  compelled  in  equity  to 
execute  a  deed  given  by  his  brothers  and  sisters,  as 
heirs  of  their  father,  in  compliance  with  a  contract 
made  with  the  grantor  of  the  defendant. 


was  an  action  of  ejectment,  tried  at  the 
J-  Oswego  Circuit  in  June,  1832.  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Circuit 
Judges. 

The  plaintiffs  showed  title  to  four  ninths  of 
the  premises  in  question,  as  the  children  and 
heirs  at  law  of  Nathan  Fish,  and  proved  that 
the  defendant  held  under  a  title  derived  from 
five  other  children  and  heirs  of  Nathan  Fish  ; 
495*]  and  also,  that  the  defendant  *claimed 
the  whole  premises  as  his  own,  and  had  offered 
to  sell  the  same,  and  on  being  reminded  that  all 
the  heirs  of  Fish  had  not  signed  the  deed 
through  which  his  title  was  derived,  said  he 
presumed  they  would  sign  it,  as  the  considera- 
tion had  been  paid  ;  that  he  presumed  that  the 
heirs  who  had  not  signed  it  had  received  their 
share  of  the  consideration,  and  that  he  thought 
equity  would  compel  them  to  sign  it.  The  de- 
fendant insisted  that  if  the  plaintiffs  were  en- 
titled to  recover,  they  must  recover  as  tenants 
in  common;  and  as  they  had  not  shown  an  act- 
ual ouster,  or  any  act  amounting  to  a  total  de- 
nial of  the  right  of  the  plaintiffs  as  co-tenants, 
they  were  not  entitled  to  a  verdict  ;  the  jury. 
under  the  charge  of  the  court,  found  for  the 
plaintiffs,  which  verdict  the  defendant  moved 
to  set  aside. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  S.  Stevens,  for  the  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  Revised 
Statutes  declare,  that  if  the  action  of  ejectment 
be  brought  by  tenants  in  common  against  their 
co-tenants,  they  shall,  in  addition  to  other  nec- 
essary evidence,  prove  that  the  defendants  ous- 
ted the  plaintiffs,  or  did  some  other  act  amount- 
ing to  a  total  denial  of  their  right  as  co-ten- 
ants. The  assertion  by  the  defendant  of  his 
ownership  of  the  whole  premises,  and  his  of- 
fer to  sell,  coupled  with  his  declaration  that 
the  plaintiffs  would  be  compelled  to  sign  the 
deed  through  which  he  derived  his  title,  amount 
to  a  sufficient  denial  of  the  plaintiff's  right  as 
co-tenants  to  entitle  them  to  a  verdict. 

New  trial  denied. 

Cited  in-4  N.  Y.,  65;  20  N.  Y.,  330;  66  Barb.,  123;  36 
Mich.,  185. 


496*]        *COON  v.  CONGDEN. 

Replevin — Evidence  under  General  Issue — Notice 
— Officer,  Pi'otected  by  Justice's  Execution. 

In  replevin,  as  in  other  actions,  an  officer,  prose- 
cuted for  an  act  done  by  him  by  virtue  of  his  office, 
may  plead  the  general  issue  and  give  the  special 
matter  in  evidence  without  notice. 

It  seems,however,that  if  a  notice  had  been  deemed 
necessary,  that  given  in  this  case  would  have  been 
held  sufficient,  enough  appearing  to  apprise  the 
plaintiff  of  the  defense  intended  to  be  relied  upon. 

A  justice's  execution,  regular  upon  its  face,  is 
sufficient  to  protect  the  officer  executing  the  proc- 
ess, whether  the  magistrate  had  or  had  not  juris- 
diction of  the  case  in  which  the  process  issued. 


NOTE. — Ministerial  officers— How  far  protected  by 
process.  See  Warner  v.  Shed.  10  Johns.,  138,  note; 
Savacool  v.  Boughton,  5  Wend.,  170,  note. 
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Citations— 2  R.  S.  353,  sec.  15 ;  356,  sec.  27 ;  529,  sec. 
44  ;  6  Wend.,  505 ;  5  Wend.,  170.  231,  240 ;  9  Wend.,  17, 
35 ;  7  Wend.,  89. 

THIS  was  an  action  of  replevin,  tried  at  the 
Cayuga  Circuit  in  December,  1831,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  for  two  horses.  The 
defendant  pleaded  non  cepit  vel  detinet,  .and  an- 
nexed a  notice  to  his  plea,  that  on  the  trial  he 
would  prove  that  on,  etc.,  at,  etc.,  a  judgment 
was  rendered  in  a  justice's  court  held  by  and 
before  A.T.,  Esq.,  then  and  still  being  a  justice 
of  the  peace  of  the  town  of  etc.,  duly  author- 
ized by  law  to  render  such  judgment,  in  a  cer- 
tain suit  wherein  David  Merchant  was  plaint- 
iff and  Zebina  Williams  defendant,  which 
judgment  was  rendered  in  due  form  of  law, 
for  $65.33  damages  and  $1.12  costs;  that  an 
execution  was  issued  thereon  with  the  consent 
of  Williams,  and  delivered  to  the  defendant  in 
this  cause,  he  being  a  constable,  etc. ;  and  that 
by  virtue  of  such  execution,  he  levied  upon 
and  seized,  of  the  proper  goods  and  chattels  of 
Williams,  two  certain  horses,  as  he  was  com- 
manded and  required  by  the  execution  ;and  that 
the  horses  so  levied  upon  are  the  same  horses 
mentioned  in  the  declaration.  On  the  trial, 
a  question  arose  whether,  under  the  notice  at- 
tached to  the  plea,  it  was  competent  for  the 
defendant  to  prove  property  in  the  horses  in  a 
third  person.  The  judge  decided  that  the  de- 
fendant might  give  such  evidence,  which  was 
given  accordingly.  The  defendant  produced 
a  transcript  from  the  justice's  docket,  of  the 
judgment  rendered  in  favor  of  Merchant  against 
Williams,  a  copy  of  a  written  confession  of 
judgment,  and  consent  that  execution  issue 
forthwith,  signed  by  Williams  and  certified  by 
the  justice.  *From  the  transcript,  it  [*497 
appeared  that  the  suit  of  Merchant  against 
Williams  was  commenced  by  warrant,  and  no 
proof  was  specified  in  the  transcript  as  exhib- 
ited to  authorize  the  issuing  thereof;  nor  did 
it  appear  that  any  affidavit  of  indebtedness  had 
been  made  by  the  parties.  This  evidence  was 
objected  to  by  the  plaintiff  as  insufficient,  but 
the  objection  was  overruled  by  the  judge. 
The  defendant  produced  the  execution  issued 
upon  the  judgment,  which  was  regular  upon 
its  face  and  warranted  by  the  judgment.  The 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  defendant,  which  the  plaintiff 
now  moves  to  set  aside. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.  The 
defendant  was  not  entitled  to  give  evidence  of 
property  in  a  third  person,  without  plea  or 
notice  of  such  defense,  notwithstanding  the 
general  provision,  2  R.  S.,  353,  sec.  15,  that  in 
every  action  against  a  public  officer,  for  any 
act  done  by  him  by  virtue  of  his  office,  the  de- 
fendant may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence  without  notice. 
In  Calvin  v.  La  Farge  6  Wend.,  505,  the  court 
said  that  the  Legislature  have  enacted  every- 
thing in  relation  to  the  action  of  replevin  in  a 
distinct  chapter,  and  the  mode  of  pleading  is 
particularly  prescribed.  That  mode  is  to  plead 
in  abatement  or  in  bar,  or  with  the  plea  deny- 
ing the  taking  or  detention  of  the  property  to 
give  notice  of  any  matters  which,  if  properly 
pleaded  by  avowry,  cognizance  or  plea,  would 
be  a  bar  to  the  action,  etc. ;  and  then  the  de- 
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fendant  may  give  such  matters  in  evidence,  in 
the  same  manner  and  with  the  like  effect  as  if 
the  same  had  been  pleaded.  2  R.  S.,  528,  sec. 
38,  44.  Here  a  notice  was  given,  but  it  was 
insufficient,  as  it  did  not  show  that  the  justice 
had  jurisdiction  to  render  the  judgment  under 
which  the  defendant  attempted  to  justify, 
Cleveland  v.  Rogers,  6  Wend.,  438.  Had  the 
matter  contained  in  the  notice  been^'put  in  the 
form  of  a  plea,  as  was  said  by  the  court  in 
Mitchell  v.  Harden,  8  Wend.,  572,  it  would  most 
obviously  have  been  bad  upon  general  demur- 
rer. 

Mr.  A.  Stewart,  for  the  defendant. 

498*]  By  the  Court,  Sutherland,  J.  The 
questions  which  arose  upon  the  trial  were:  1. 
Whether  the  notice  annexed  to  the  plea  was 
sufficient  to  entitle  the  defendant  to  prove  prop- 
erty in  the  horses  out  of  the  defendant,  and  2. 
If  "it  was  not,  whether  the  defendant,  being  a 
constable,  had  a  right  to  give  the  matter  in 
evidence  under  the  general  issue  without  notice 

I  think  the  notice  was  sufficient  to  admit  the 
evidence.  It  contains  an  express  allegation 
that  the  horses  were  the  proper  goods  and 
chattels  of  Williams,  the  defendant  in  the  ex- 
ecution, and  that  the  constable  seized  them  as 
such.  Independently  of  that  fact,  the  notice 
contains  no  defense  to  the  action.  A  judgment, 
and  execution  against  Williams  did  not  au- 
thorize the  defendant  to  go  upon  the  farm  of 
Coon  and  take  his  property.  The  plaintiff 
must  have  understood  the  notice  as  setting  up 
property  in  Williams,  and  that  that  was  the 
question  to  be  met  upon  the  trial.  He  could 
not  have  been  misled. 

But  the  evidence  was  admissible  without 
notice.  The  general  provision,  that  in  every 
action  against  a  public  officer  for  an  act  done 
by  virtue  of  his  office,  he  may  plead  the  gen- 
eral issue  and  give  the  special  matter  in  evi- 
dence without  notice,  2  R.  S.,  353,  sec.  15;  1 
R.  L.,  155,  sec.  1,  is  applicable  to  this  case. 
This  section,  in  its  terms,  embraces  all  cases — 
the  action  of  replevin  as  well  as  every  other 
action.  It  was  intended  for  the  ease  and  pro- 
tection of  public  officers,  and  ought  not  to  be 
abrogated  by  construction.  The  44th  section 
of  the  Act  Concerning  the  Action  of  Replevin, 
3  R.  S. ,  529,  is  in  no  respect  incompatible  with 
it.  That  authorizes  any  defendant  in  replevin, 
with  the  plea  of  the  general  issue,  to  give  notice 
of  any  matter  which,  if  specially  pleaded, 
would  be  a  bar  to  the  action.  It  dispenses  with 
the  necessity  of  special  pleading,  but  it  does 
not  impose  the  necessity  of  giving  a  special 
notice,  in  a  case  where,  by  a  general  statutory 
provision,  it  was  before  unnecessary.  The  case 
of  Calvin  v.  La  Farge  6  Wend.,  505,  is  very 
distinguishable  from  this.  There  the  applica- 
tion was  on  the  part  of  the  defendants  in  re- 
plevin, for  leave  to  reply  double.  The  grant- 
ing or  refusing  of  such  leave  is  a  matter  rest- 
ing in  all  cases  in  the  sound  discretion  of  the 
court,  2  R.  S.,  356,  sec.  27;  and  as  the  Legis- 
lature had  specially  regulated  the  proceedings 
499*]  in  this  action,  and  given  the  *right  to 
plead  double,  we  felt  ourselves  authorized  in 
giving  a  strict  construction  to  the  Act,  particu- 
larly as  it  would  still  rest  in  the  discretion  of 
the  court  whether  it  would  grant  the  leave  if 
the  broader  construction  were  adopted.  The 
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provision  giving  the  right  to  reply  double  in 
any  case  was  new  also;  it  was  not,  like  the  right 
of  a  public  officer  to  give  any  matter  of  defense 
in  evidence  under  the  general  issue,  a  pre-ex- 
isting and  long  established  right.  This  cir- 
cumstance is  entitled  to  considerable  weight  in 
construing  this  statute. 

The  judgment  of  Merchant  v.  Williams,  upon 
which  the  execution  was  issued,  was  under  the 
circumstances  of  the  case,  sufficiently  proved. 
The  execution  itself  was  produced  and  read 
upon  the  trial,  and  was  admitted  to  be  regular 
upon  its  face  and  authorized  by  the  judgment. 
This  being  the  case,  it  was  a  protection  to  the 
officer,  whether  the  magistrate  had  or  had  not 
jurisdiction  of  the  case,  and  whether  his  pro- 
ceedings were  regular  or  irregular.  Savacool 
v.  Boughton,  5  Wend.,  170,  and  cases  cited; 
Wilcox  v.  Smith,  Id.,23\;M'Guinty  v.  Herrick, 
Id.,  240;  9  Wend.,  17,  35;  7  Id.,  89.  In  Cleve- 
land v.  Rogers,  6  Wend.,  438,  the  defendant, 
who  was  a  constable,  avowed  and  justified  the 
taking  under  an  execution  issued  by  a  justice 
of  the  peace,  upon  a  judgment  rendered  by  him; 
and  the  plea  did  not  set  forth  the  facts  neces- 
sary to  give  the  justice  jurisdiction,  nor  did  it 
set  forth  the  execution  itself;  upon  demurrer, 
the  plea  was  held  bad.  The  court  had  no  means 
of  judging  whether  the  execution  was  regular 
upon  its  face,  and  contained  enough  to  afford 
protection  to  the  officer,  within  the  principle  of 
Savacool  v.  Boughton.  It  was  a  strict  question 
of  pleading.  The  evidence  in  this  case  was, 
therefore,  properly  admitted,  and  the  motion 
for  a  new  trial  must  be  denied. 

Process,  regular  on  its  face,  protects  officer.  Cited  in 
—16  Wend.,  566 ;  4  Hun.  730 ;  55  Barb.,  397  ;  23  How. 
Pr.,  459;  40  Am.,  Dec.,  48  (1  Doug.,  199). 

General  issue.  Cited  in— 18  Barb.,  97 ;  1  Leg.  Obs.. 
124. 


*POWER  0.  PRICE. 


[*5OO 


Slander — Charge  of  False  Swearing — Evidence 
Necessary  to  Sustain  Action — Question  wlieth- 
er  Testimony  was  Material —  When  a  Question 
of  Law. 

In  slander,  where  the  plaintiff  is  charged  with 
false  swearing  on  the  trial  of  a  cause,  and  the  words 
are  not,  per  se,  actionable,  the  plaintiff  is  bound  to 
prove  that  the  testimony  given  by  him,  in  reference 
to  which  the  charge  is  made,  was  material  to  the 
point  in  issue  in  the  cause  in  which  he  was  sworn  as 
a  witness. 

It  seems  that  where  the  charge  is  general,  the  law 
may  perhaps  presume  that  some  part  of  the  testi- 
mony was  material ;  but  if  the  charge  is  confined  to 
a  particular  fact  sworn  to,  such  presumption  will 
not  be  indulged,  but  it  must  be  affirmatively  shown 
that  the  fact  was  material  to  the  issue. 

Where  there  is  no  dispute  as  to  the  facts  sworn  to, 
the  question  whether  the  testimony  was  or  was  not 
material  to  the  point  in  issue  is  a  question  of  law. 

Citations— 6  Johns.,  82 ;  13  Johns.,  81 ;  20  Johns., 
349 ;  9  Cow..  30 : 1  Wend..  477 :  2  Chit.  Cr.  L..  456. 

ERROR  from  the  Ontario  C.  P.     Price  sued 
Power  in  an  action  of  slander,  for  charg- 
ing him  with  swearing  false  as  a  witness,  on  a 
trial  in  a  justice's  court,  in  a  cause  in  which 


NOTE.— Slandei — Charge  of  perjury— When  charge 
of  falae  swearing  amounts  to.  See  Hopkins  v.  Bee- 
die,  1  Cai.,  347,  note;  Martin  v,  Stillwell,  13  Johns., 
275,  note;  Woodbeck  v.  Keller,  6  Cow.,  118,  note. 

See,  generally,  on  the  subject  of  slander,  Skinner 
ads.  Powers,  1  Wend.,  451,  note ;  Oilman  v.  Lowell, 
8  Wend.,  573,  note;  Bullock v.Koon,  9  Cow.,  SO.note, 
and  other  notes  there  cited;  Moody  v.  Baker,  5  Cow., 
351,  notes  cited :  Sewall  v.  Catlin,  3  Wend..  291,  note. 
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Power  was  plaintiff  and  M'Lowth  and  Osgood 
defendants.  The  charge  was  general,  that 
Price  had  sworn  false  upon  the  above  occa- 
sion. In  the  declaration  the  trial  was  set  forth, 
arid  it  was  alleged  that  Price  was  examined  as 
a  witness;  but  it  was  not  averred  that  the  testi- 
mony given  by  him  was  material  to  the  issue. 
The  suit  before  the  justice  was  for  taking  and 
selling  a  quantity  of  hay  belonging  to  the 
plaintiff,  by  virtue  of  a  warrant  issued  by  the 
defendants  as  the  trustees  of  a  school  district, 
to  collect  a  tax  voted  at  a  district  meeting, 
held  May  22,  1830,  which  was  alleged  to  be  an 
adjourned  meeting  from  the  annual  meeting 
held  on  the  10th  of  the  same  month.  The 
plaintiff  contended  that  the  proceedings  of  the 
meeting  of  May  22  were  void,  because  the  an- 
nual meeting  had  been  adjourned  for  a  year, 
previous  to  the  adoption  of  the  resolution  to 
have  a  special  meeting  May  22.  Price  testified 
on  that  trial  on  the  subject  of  the  adjournment, 
gave  an  account  of  the  proceedings  of  the  meet- 
ing, and  that  he  made  a  motion  for  its  adjourn- 
ment until  May  22.  After  the  trial,  Power  told 
him  that  he  had  sworn  false  in  giving  his  testi- 
mony, inasmuch  as  he  had  often  told  him  that 
the  annual"  meeting  was  adjourned  for  a  year 
5O1*]  previous  *to  the  adoption  of  the  reso- 
lution to  adjourn  to  May  22,  and  that  he  had 
now  sworn  that  he  did  not  recollect  such  fact, 
when,  in  truth,  he  did  recollect  it.  The  defend- 
ant insisted  that  the  plaintiff  was  not  entitled 
to  sustain  his  action,  because  he  had  failed  to 
show  that  his  testimony,  charged  to  be  false, 
was  material  to  the  issue  tried;  and  that  from 
the  evidence  which  had  been  given,  it  was  ap- 
parent that  his  testimony  was  irrelevant  or  im- 
material. The  court  charged  the  jury  that  the 
plaintiff  need  not  prove  affirmatively  that  the 
testimony  given  by  him  on  the  trial  before  the 
justice  was  material,  and  that  if  they  were 
satisfied  that  a  trial  had  been  had  before  the 
justice,  in  which  the  plaintiff  was  sworn 
and  testified  as  a  witness,  and  that  the  words 
charged  in  the  declaration  had  been  spoken,the 
plaintiff  had  sustained  his  action;  if,  however, 
from  the  proof  exhibited  before  them,  they 
were  of  opinion  that  the  testimony  of  the 
plaintiff  before  the  justice  was  immaterial, then 
the  plaintiff  was  not  entitled  to  recover;  but  at 
the  same  time  instructed  the  jury  that  the  court 
were  of  opinion  that  the  testimony  given 
by  the  plaintiff,  on  the  trial  before  the  justice, 
was  material.  The  jury  found  a  verdict  for 
the  plaintiff  for  $300  damages,  on  which  judg- 
ment was  entered.  The  defendant  sued  out  a 
writ  of  error. 

Mr.  J.  C.  Spencer,  for  the  plaintiff  in  er- 
ror. The  C.  P.  erred  in  instructing  the  jury 
that  the  plaintiff  below  was  not  bound  to  show 
that  his  testimony  on  the  trial  before  the  jus- 
tice was  material,  9  Cow.,  30;  1  Wend.,  475; 
and  they  also  erred  in  expressing  their  opinion 
that  such  testimony  was  material;  its  material- 
ity was  a  question  of  fact  which  should  have 
been  submitted  to  the  jury,  who  should  have 
been  permitted  to  pass  upon  it,  uninfluenced 
by  the  expression  of  the  opinion  of  the  court. 
3  Wend.,  102,  418  ;  4  Id.,  642  ;  7  Id.,  411.  The 
testimony  of  the  plaintiff  is  not  alleged  in  the 
declaration  to  have  been  material.  On  its  face, 
and  unexplained.it  was  not  so  material  that  per- 
jury could  have  been  assigned  of  it,  nor  was  its 
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materiality  shown  by  evidence.  Without  such 
proof,  the  plaintiff  was  not  entitled  to  recover. 

*Mr.  S.  Stevens,  for  the  defendant  [*5O2 
in  error. 

By  the  Court,  Nelson,  J.  The  C.  P.  un- 
doubtedly erred  in  laying  down  the  position, 
that  the  plaintiff  was  not  bound  to  prove  that 
the  testimony,  which  he  gave  on  the  trial  be- 
fore the  justice,  was  material  to  the  point  in 
issue,  in  respect  to  which  the  charge  of  false 
swearing  was  made  by  the  defendant;  it  is  an 
essential  ingredient  in  the  crime  of  perjury, 
and  must  be  averred  and  proved.  6  Johns., 
82;  13  Id.,  81;  20  Id.,  349;  9  Cow.,  34 ;  1  Wend., 
477;  2  Chit.  Cr.  L.,  458.  If  the  charge  is  gen- 
eral, and  proof  be  adduced  that  the  plaintiff 
was  a  witness,  and  gave  evidence  on  the  trial 
of  a  cause,  the  law  may,  perhaps,  presume 
that  some  part  of  his  testimony  was  material ; 
but  if  the  charge  is  confined  to  a  particular 
fact  sworn  to,  such  presumption  ought  not  to 
be  indulged :  it  should  appear  affirmatively  that 
the  fact  was  material  to  the  issue.  Although 
the  law  may  reasonably  enough  intend  that 
some  part  of  the  testimony  given  by  a  witness 
on  a  trial  is  material,  the'presumption  would 
be  too  violent  that  the  whole  was  so;  and  with- 
out such  presumption,  it  cannot  be  said  that  a 
specified  part  is  material. 

The  C.  P.,  however,  were  right  in  instruct- 
ing the  jury  that  the  -evidence  in  this  case 
showed  that  the  testimony  charged  to  be  false 
was  material  to  the  point  in  issue  before  the 
justice.  When  there  is  no  dispute  as  to  the 
facts,  the  question  whether  the  testimony  was 
or  was  not  material  to  the  point  in  issue,  is  a 
question  of  law.  The  suit  before  the  justice 
was  brought  by  Power,  against  the  trustees  of 
a  school  district,  for  property  taken  under  a 
warrant  issued  by  them,  and  the  ground  of 
the  action  was,  that  the  district  meeting,  at  the 
time  they  voted  to  raise  the  tax,  was  illegal. 
The  plaintiff  here  was  examined,  and  testified 
in  reference  to  that  point  on  the  trial.  Power 
alleged  that  the  annual  meeting  had  adjourned 
over,  and  was  dissolved  previous  to  the  vote 
of  adjournment  to  May  22,  on  which  day  the 
inhabitants  of  the  district  met  and  voted  the 
tax.  The  plaintiff  swore  that  he  had  no  rec- 
ollection of  the  fact  alleged  by  Power,  and 
Power  charged  him  with  swearing  false  in  so 
testifying.  To  show  *that  the  meeting  [*5O3 
was  held  without  authority,  was  pertinent  to 
the  issue;  and  the  testimony  of  the  plaintiff 
having  an  immediate  bearing  upon  that  point, 
was  material. 

Judgment  affirmed. 

Affirmed— 16  Wend.,  450. 

Cited  in— 3  Hill,  574;  3  Barb.,  630;  6  Barb.  47;  1 
Abb.  N.  S.,  276. 

TOWNS  v.  WILCOX. 

Submission  to  Arbitration,  a  Discontinuance  of 
Suit — Pleading. 


NOTE.— Arbitration— Submission  as  a  discontinu- 
ance of  suit-  SeeLarkin  v.  Bobbins,  2  Wend.,  505, 
note. 

See,  generally,  on  arbitration  and  award,  Purdy 
v.  Delavan,  1  Cai.,  304,  note;  M'Kinstry  v.  Solomons, 
2  Johns.,  57,  note;  Jackson  v.  Ambler,  14  Johns., 
96,  note ;  Brown  v.  Hankerson,  3  Cow.,  70,  note ; 
Green  v.  Miller,  6  Johns.,  39,  note;  Perkins  v.Wingr, 
10  Johns.,  143,  note ;  Crofoot  v.  Allen,  2  Wend,,  494, 
note;  Farrington  v.  Hamb  in,  ante,  p.  212,  note. 
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A  submission  to  arbitration  is  a  discontinuance 
of  a  suit,  and  if  after  the  commencement  of  a  suit, 
and  before  plea  pleaded,  all  actions,  etc.,  be  sub- 
mitted to  arbitration,  the  defendant  may  plead  the 
fact,  in  bar  of  the  further  maintenance  of  the  suit. 

Such  plea  not  being  a  plea  puts  darrien  continu- 
ance, or  course  is  not  subject  to  the  rules  govern- 
ing that  plea. 

Citations— 1  Chit.  PI.,  635 ;  2  Wend.,  506 ;  18  Johns., 
22. 

TVEMURRER  to  pleas.  In  May  Term  1831, 
\J  the  plaintiff  declared  in  assumpsit.  The  de- 
fendant imparled  until  May  Term  1832,  when 
he  pleaded:  1.  The  general  issue;  and  2.  That 
the  plaintiff  ought  not  further  to  have  or  main- 
tain his  action  against  him,  because,  since  the 
commencement  of  the  suit,  to  wit:  July  12, 
1881,  the  parties  mutually  entered  into  bonds 
to  each  other,  whereby  they  submitted  to  ar- 
bitration all  and  all  manner  of  action  and  ac- 
tions, etc. ,  wherefore  he  prayed  judgment,  if 
the  plaintiff  ought  further  to  have  or  maintain 
his  action,  etc.  There  were  two  other  pleas, 
similar  to  the  second.  To  the  second  plea  the 
plaintiff,  calling  it  a  plea  puis  darrien  continu- 
ance, demurred,  and  assigned  as  special  causes 
of  demurrer:  1.  That  it  was  pleaded  with  the 
general  issue,  and  with  two  other  pleas  puis 
darrein;  2.  That  the  plea  does  not  state  the 
day  of  the  commencement  of  the  suit;  3.  That 
it  is  double;  4.  That  there  is  no  profert  of  the 
submission,  though  alleged  to  be  under  seal; 
5.  That  only  two  of  three  arbitrators  heard  the 
proofs,  etc.;  6.  That  there  is  no  profert  of  the 
award,  though  alleged  to  be  under  seal;  7. 
That  it  is  not  alleged  that  the  matter  pleaded 
arose  since  the  last  continuance;  and  8.  That 
it  is  not  alleged  that  the  award  was  duly  pub- 
lished. There  were  demurrers  also  to  the  third 
and  fourth  pleas,  and  similar  special  causes. 
5O4*]  *Mr.  C.  P.  Kirkland,  for  the 
plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Savage,  Gk.  J.  The  pleas 
are  all  good,  considered  in  reference  to  the  ob- 
ject for  which  they  were  pleaded.  They  are 
not  pleaded  puis  darrein  continuance.  When 
matter  of  defense  arises  after  the  commence- 
ment of  the  suit,  it  cannot  be  pleaded  in  bar  of 
the  action  generally;  but  if  before  plea  pleaded, 
it  must  be  pleaded  to  the  further  maintenance  of 
the  suit.  1  Chit.  PI. ,  635.  A  plea  puis  darrein 
continuance  sets  up  some  matter  arising  after 
plea  pleaded.  The  rules  which  govern  such 
pleas  are  not  applicable  here. 

The  object  of  the  pleas  was  to  show  a  dis- 
continuance of  the  suit;  and  that  was  done  by 
showing  that  the  suit,  and  all  matters  in  differ- 
ence, were  submitted  to  arbitrators  generally, 
without  any  stipulation  to  enter  judgment  upon 
their  determination.  2  Wend.,  506;  18  Johns., 
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Judgment  for  defendant. 

Overruled-2  Hill.  387,  390. 

Cited  in— 17  Hun,  154  ;  3  Barb.,  283 ;  4  Barb.,  544:  22 
How.  Pr.,  343 :  53  111..  255. 


BEEBE  «.  BULL. 

Rejection  of  Demand  Urged  as  a  Set-Off—When 
a  Bar  to  Subsequent  Suit  on  such  Demand — 
Practice. 

A.  verdict  of  a  jury,  or  a  report  of  referees  upon  a 
demand  exhibited  by  a  defendant  as  a  set-off,  and 
rejected  by  the  jury  or  the  referees,  is  conclusive 
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upon  the  defendant,  where  the  demand  was  the  sub- 
ject of  set-off  in  such  suit ;  but  if  it  appear  that  the 
claim  rejected  could  not  legally  have  been  allowed, 
although  fully  proved,  the  former  trial  is  no  bar  to- 
an  action  brought  for  the  recovery  of  such  demand. 

An  exception  to  the  whole  of  the  testimony  of  a 
witness,  when  part  thereof  is  unexceptionable,  is 
unavailing  for  the  generality  of  the  exception. 

It  seems,  that  a  judgment  will  not  be  reversed  for 
the  admission  of  improper  evidence.if  such  evidence 
be  unimportant,  although  the  question  arises  upon 
bill  of  exceptions. 

Citations— 5  Wend.,  245;  2  Johns.,  210,  229:  6  Johns., 
168 ;  16  Johns.,  136 ;  15  Johns.,  229, 432 ;  7  Johns.,  22 ; 
6  Cow.,  262 ;  12  Johns.,  219. 

TERROR  from  the  Tompkins  C.  P.  Bull  com- 
JLl  menced  a  suit  in  the  Tompkins  C.  P.  in 
the  year  1830,  and  exhibited  his  declaration 
against  Beebe  in  assumpsit  for  work,  labor  and 
services,  etc.  Beebe  pleaded  the  general  issue, 
and  secondly,  a  special  plea,  that  in  this  court, 
in  the  *Term  of  May,  1829,  he  com-  [*5O5 
meoced  an  action  of  assumpsit  against  Bull, 
which  subsequently  was  referred  to  referees  ; 
on  the  hearing  before  whom,  Bull  set  off  against 
the  demands  of  Beebe  the  identical  causes  of 
action  now  set  forth  in  his  declaration  in  the 
C.  P.,  and  submitted  the  same  to  be  passed 
upon  by  the  referees,  who  made  a  report  in 
favor  of  Beebe  of  $128.31;  and  this,  etc.  .where- 
fore, etc.  Bull  replied,  denying  that  the  causes 
of  action  set  forth  in  his  declaration  were 
passed  upon  and  determined  by  the  referees. 
On  the  trial  in  the  C.  P.,  the  plaintiff  proved 
that  he  transported  for  the  defendant  a  quan- 
tity of  merchandise  from  N.  Y.  to  Ithaca, 
which  was  receipted  in  N.  Y.  Sep.  27,  1826, 
and  showed  the  value  of  such  transportation. 
H.  S.  Walbridge,  the  attorney  for  the  defend- 
ant in  the  suit  of  Beebe  against  Bull,  testified 
that  the  bill  of  particulars  furnished  by  him  in 
that  suit  was  prepared  by  him  in  the  "absence 
of  Bull,  and  without  consultation  with  him  ; 
that  the  prices  annexed  to  the  items  charged 
were  taken  from  Beebe's  book;  and  that  Bull, 
on  hearing  what  had  been  done,  was  dissatis- 
fied, and  said  that  the  prices  were  too  low. 
The  evidence  was  objected  to,  but  admitted  by 
the  court.  The  defendant  produced  the  rec- 
ord of  judgment  in  the  suit  specified  in  his 
special  plea,  containing  a  special  report  of  the 
referees,  in  which  they  state  that  it  was  proved 
to  them  that  the  plaintiff  in  that  suit,  Alvah 
Beebe,  previous  to  Aug.  10,  1826,  was  in  part- 
nership with  one  Jedediah  Beebe;  that  on  the 
day  last  mentioned,  the  partnership  was  dis- 
solved, and  all  its  concerns  transferred  to  Al- 
vah Beebe;  that  at  the  time  of  the  dissolution, 
Bull  was  indebted  to  the  firm  ;  and  that  after- 
wards, he  transported  a  quantity  of  goods  from 
N.  Y.  to  Ithaca  for  Alvah  Beebe,  to  pay  the 
partnership  account.  That  they  rejected  Bull's 
claim  for  the  transportation  of  the  goods,  and 
left  it  to  be  applied  as  payment  upon  the  part- 
nership account.  The  defendant  also  proved, 
by  parol,  that  on  the  hearing  before  the  refer- 
ees, Bull  exhibited  the  same  demands  by  way 
of  set-off,  for  which  he  now  claimed  a  recov- 
ery; and  the  defendant  insisted  that  the  plaint- 
iff, in  consequence  thereof,  was  barred  from  a< 
recovery.  The  court  decided  that  the  plaintiff 
*was  not  barred,  but  entitled  to  recov-  [*5O6 
er;  and  the  jury,  under  the  direction  of  the 
court,  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  entered.  The  defendant 
sued  out  a  writ  of  error,  having  tendered  and 
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obtained  a  bvll  of  exceptions  to  be  signed  by  the 
C.  P. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  er- 
ror. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
error. 

By  the  Court,  Sutherland,  J.  The  demand 
of  the  plaintiff  in  this  suit  was  properly  re- 
jected as  a  set-off  by  the  referees;  it  could  not 
legally  have  been  allowed.  The  defect  was  not 
in  the  proof,  but  in  the  nature  of  the  demand. 
The  goods  were  transported  by  Bull,  upon  an 
agreement  with  Alvah  Beebe,  to  pay  the  part- 
nership account  of  Jedediah  and  Alvah  Beebe. 
This  was  his  express  agreement.  There  was 
an  express  appropriation  by  the  parties  of  these 
services  to  the  partnership  account.  Bull  could 
not  have  recovered  the  amount  from  Beebe, 
unless  he  had  refused  to  credit  It  to  him  as  the 
partnership  demand  and,  of  course,  he  could 
not  set  it  off  against  an  individual  account  of 
Alvah  Beebe.  The  rule  upon  this  subject  is 
correctly  stated  by  the  Chief  Justice  in  M'  Guinty 
v.  Herrick,  5  Wend.,  245,  as  follows  :  "  If  a 
party  to  a  suit,  either  plaintiff  or  defendant, 
present  a  demand  which  is  legal  and  proper  to 
be  allowed  if  supported  by  sufficient  testimony, 
and  the  jury  pass  upon  it  and  disallow  it,  such 
demand  cannot  be  recovered  in  another  suit.  2 
Johns., 210;  Qld.,  168;  2  Id.,  229;  16  Id.,  136;  15 
Id.,  229,  432.  The  error  of  the  jury  may  be 
ground  for  granting  a  new  trial  when  brought 
up  on  a  case,  or  for  reversing  the  j  udgment  when 
brought  up  on  certiorari  ;  but  it  cannot  be  re 
ceived  collaterally.  The  verdict  is  conclusive, 
unless  it  appears  that  the  claim  rejected  by 
them  could  not  legally  have  been  allowed.  The 
cases  of  Bull  v.  Hopkins,  7  Johns,  22,  and  Wolfe 
v.  Washburn,  6  Cow.,  262,  fully  support  the 
opinion  that  the  party  is  not  precluded,  where 
the  demand  rejected  by  the  jury  could  not  le- 
gally have  been  allowed.  Such  was  clearly  the 
case  here,  upon  the  evidence  before  the  refer- 
ees, and  the  former  trial  is  no  bar  to  this  ac- 
tion. 

5O7*]  *The  referees  undoubtedly  stood  in 
the  place  of  a  jury,  and  their  decision  in  rela- 
tion to  this  matter  would  produce  the  same  le- 
gal consequences.  12  Johns.,  219. 

The  exception  to  Wallbridge's  testimony  was 
too  broad.  A  part  of  it  was  clearly  competent, 
but  the  objection  went  to  the  whole,  and  was, 
therefore,  properly  overruled.  The  objection- 
able part  of  the  evidence  was  also  very  impor- 
tant. 

The  plaintiff  was  not  concluded,  by  the  de- 
cision of  the  referees  that  his  demand  could  be 
recovered  from  the  partnership  only,  from  sub- 
sequently bringing  an  action  against  Alvah 
Beebe.  If  it  was,  in  truth,  a  demand  against 
the  firm,  as  Beebe  proved  to  the  satisfaction  of 
the  referees  on  the  former  trial, he  should  have 
set  up  that  defense  in  this  action.  The  decis- 
ion of  the  referees  was  not  evidence  for  him  on 
that  point. 
Judgment  affirmed. 

Exception  or  objection— When  too  general.  Cited 
in— 16  Wend.,  666;  34  N.  Y.,  438;  5  Barb.,  406;  20  Barb., 
418. 

Improper  evidence— Wlien  verdict  not  set  aside  for 
admission  of.  Cited  in— 13  Hun,  183;  6  Barb.,  34. 

Former  adjudication— Rejected  set-off.  Cited  in— 13 
Barb.,  160;  1  Hilt.,  435. 

Also  cited  in— 25  N.  Y.,  634. 
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THE  ^ETNA   FIRE    INSURANCE    COM- 
PANY. 

Insurance — Bona  Fide  Equitable  Interest,  may 
be  Insured  under  General  Name  of  Property — 
Concealment  after  Inquiry — Condition  as  to 
Notice  of  Previous  Insurances,  Construction  of 
— New  Trial — Charge  to  Jury. 

A  ftona  fide  eguitable  interest  in  property.of  which 
the  legal  title  IB  in  another,  may  be  insured  under 
the  general  name  of  property,  or  by  a  description 
of  the  thing  insured,  unless  there  be  a  false  affirma- 
tion or  representation,  or  a  concealment  after  in- 
auiry  of  the  true  state  of  the  property ;  and  the  ap- 
plicant for  insurance  is  not  bound  to  state  the  par- 
ticular interest  he  has  in  the  premises  to  be  insured, 
unless  specially  inquired  of  by  the  assurer. 

The  condition  in  a  policy  of  insurance,  that  notice 
of  all  previous  insurances  upon  the  property  insured 
shall  be  given  or  the  policy  to  be  void,  applies  only 
to  previous  insurances  effected  by  the  assured  or  his 
assigns ;  and  not  to  previous  insurance's  by  the  for- 
mer owners  of  the  property. 

A  new  trial  will  be  granted  where  the  judge,  in- 
stead of  submitting  the  question  to  the  jury  wheth- 
er the  concealment  of  the  fact  of  a  previous  insur- 
ance, was  or  was  not  material  to  the  risk  of  a  subse- 
quent insurance,  charged  them  that  knowledge  by 
the  assured  of  a  previous  insurance  and  neglect  to 
disclose  the  fact,  was  such  a  concealment  of  a  fact 
material  to  the  risk  as  avoided  the  second  policy. 

Citations-2  Pet.,  25 ;  13  Mass.,  61,  267 :  3  Mass.,  133; 
4  Mass.,  a30 ;  8  Pick.,  89  ;  Phil.  Ins.,  41,  64,  94 :  1  Cai., 
276 ;  2  Cai.,  203,  219 :  1  Marsh.  Ins.,  589,  590 ;  1  Johns., 
385 ;  11  Johns.,  302 ;  1  Hall,  126, 130:  9  Wend.,  404,  409; 
3  Burr.,  1390 ;  1  Bl.,  423 ;  12  Johns.,  513. 

TIHIS  was  an  action  on  a  policy  of  insurance 
against  fire,  tried  at  the  Monroe  Circuit 
in  Apr.,  1832,  before  the  Hon.  Addison Gardi- 
ner, one  of  the  Circuit  Judges. 

The  plaintiff,  in  an  application  for  insur- 
ance, addressed  to  the  agent  of  the  defendants, 
dated  Aug.  7,  1827,  wrote:  "  I  wish  to  effect 
an  insurance  at  the  office,  of  which  you  are 
*agent,on  my  house.in  which  I  reside;"  [*5O8 
and  after  describing  adjacent  buildings,  adds : 
"I  would  wish  to  insure  $1,800  on  my  build- 
ings for  one  year."  On  the  24th  of  the  same 
month,  the  defendants  underwrote  the  policy, 
whereby,  for  the  consideration  of  $15,  they  in- 
sured the  plaintiff  against  loss  or  damage  by 
fire  to  the  amount  of  $1,500,  upon  his  two- 
story  frame  dwelling-house  situate  in  the  Town 
of  Clarkson,  for  one  year  from  the  day  of  the 
date  of  the  policy.  The  house  was  consumed 
by  fire  Apr.  18,  1828.  The  plaintiff  made  affi- 
davit, as  part  of  his  preliminary  proofs,  that 
the  property  covered  by  the  policy  was  worth 
about  $2,400,  and  that  it  was  not  insured  by 
any  other  person  or  persons,  nor  by  the  plaint- 
iff at  any  other  office.  The  policy  contained 
the  following  conditions:  1.  "Provided  furth- 
er, in  case  the  insured  shall  have  already  any 
other  insurance  against  loss  by  fire  on  the  prop- 
erty hereby  insured,  not  notified  to  this  Cor- 
poration, and  mentioned  in  or  indorsed  upon 
this  policy,  then  this  insurance  shall  be  void 
and  of  no  effect;  and  if  the  said  insured  or  his 
assigns  shall  hereafter  make  any  other  insur- 
ance on  the  same  property,  and  shall  not,  with 
all  reasonable  diligence,  give  notice  thereof  to 
this  Corporation,  and  have  the  same  indorsed 
on  this  instrument,  or  otherwise  acknowledged 
by  them  in  writing,  this  policy  shall  cease  and 
be  of  no  further  effect.  And  in  case  of  any 
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other  insurance  upon  the  property  hereby  in- 
sured, whether  prior  or  subsequent  to  the  date 
of  this  policy,  the  insured  shall  not,  in  case  of 
loss  or  damage,  be  entitled  to  demand  or  re- 
cover on  this  policy,  any  greater  portion  of  the 
loss  or  damage  sustained  than  the  amount  here- 
by insured  shall  bear  to  the  whole  amount  in- 
sured on  the  said  policy."  The  policy  con- 
tained the  usual  clause  referring  to  the  condi- 
tions attached  thereto,  viz. :  that  it  was  made 
and  accepted  in  reference  to  the  proposals  and 
conditions  annexed,  which  it  was  declared 
"are  to  be  used  and  resorted  to  in  order  to  ex- 
plain the  rights  and  obligations  of  the  parties 
hereto,  in  all  cases  not  herein  otherwise  spe- 
cially provided  for."  The  fifth  condition  is  in 
these  words:  "Notice  of  all  previous  insur- 
ances upon  property  insured  by  this  Company 
shall  be  given  to  them  and  indorsed  on  this 
policy,  or  otherwise  acknowledged  by  the  Com- 
pany in  writing,  at  or  before  the  time  of  their 
5O9*]  making  insurance  thereon,  *otherwise 
the  policy  made  by  this  Company  shall  be  of 
no  effect,"  etc. ;  and  a  portion  of  the  ninth  con- 
dition is  in  these  words:  "Also,  if  there  appear 
any  fraud  or  false  swearing,  the  claimants 
shall  forfeit  all  claims  by  virtue  of  this  policy." 
After  the  plaintiff  had  rested,  the  counsel 
for  the  defendants  offered  to  prove  that  the 
plaintiff,  at  the  time  he  effected  the  insurance, 
held  the  property  insured  only  by  an  execu- 
tory contract,  upon  which  he  had  paid  but  a 
small  sum,  for  the  purpose  of  showing  that  the 
title  to  the  property  was  not  in  him;  and  for 
the  further  purpose  of  showing  a  fraudulent 
concealment  of  the  nature  and  extent  of  his 
interest.  The  evidence  was  objected  to,  but 
the  objection  was  overruled.  The  defendants 
then  produced  in  evidence  a  contract  between 
one  F.  Shaf er  and  the  plaintiff,  bearing  date 
July  2,  1827,  whereby  Shafer  bargains  and 
sells  the  lot,  on  which  the  house  insured  is  sit- 
uated, to  the  plaintiff,  and  covenants  to  con- 
vey the  premises  in  fee,  on  the  plaintiff  per- 
forming the  covenants  on  his  part,  or  on  neg- 
lect to  convey,  to  pay  all  damages.  The  plaint- 
iff, on  his  part,  covenants  to  pay  $700  in  cash 
by  installments,  and  $1,300  in  an  article  for 
laud,  which  he  agrees  to  assign  the  next  day, 
and  to  pay  the  money  due  and  to  grow  due 
upon  the  article;  and  when  entitled  to  a  deed, 
to  convey  the  land  to  Shafer.  On  the  back  of 
the  contract  wene  indorsements,  by  which 
Shafer  acknowledged  that  the  assignment  of 
the  article  was  duly  executed  July  3,  1827; 
that  Oct.  2,  1827,  he  had  received  of  the  plaint- 
iff $50,  and  Jan.  10.  1828,  the  further  sum  of 
$111.  And  it  was  proved  that  $500  remained 
due  under  the  article  to  the  owner  of  the  land. 
The  counsel  for  the  defendants  also  offered  to 
prove,  for  the  purpose  of  showing  fraud  on 
the  part  of  the  plaintiff  in  relation  to  the  burn- 
ing of  his  house,  that  at  his  solicitation  a  much 
greater  sum  had  been  inserted  in  the  contract 
of  purchase  of  the  premises  than  was  the  actual 
price  agreed  upon  by  the  parties;  this  evidence 
was  objected  to  by  the  plaintiff,  but  admitted 
by  the  judge,  and  testimony  was  accordingly 
given  as  to  such  overvaluation;  and  witnesses 
were  examined  on  both  sides  as  to  the  real 
value  of  the  property.  The  defendants  also 
offered  to  prove  that  Shafer,  the  bargainer  of 
the  plaintiff,  had  procured  an  insurance  upon 
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the  *same  property,  by  a  policy  under-  [*51O 
written  by  the  Merchants'  Ins.  Co.,  of  Albany, 
June  30,  1825,  and  that  the  same  had  been  con- 
tinued by  renewals  from  year  to  year;  the  last 
renewal  having  taken  place  May  28, 1827,  con- 
tinuing the  policy  until  May  28,  1828.  The 
plaintiff  objected  to  this  evidence,  but  the 
judge  ruled  it  was  admissible,  and  "it  was  ac- 
cordingly adduced,  and  the  defendants  proved 
that  the  plaintiff  knew  of  the  existence  of  such 
policy  at  the  time  that  he  procured  insurance 
from  them. 

The  counsel  for  the  defendants  insisted  that 
the  policy  underwritten  by  them  was  void,  by 
reason  of  the  omission  of  the  plaintiff  to  give 
them  notice  of  the  prior  insurance  effected  by 
Shafer.  The  judge  instructed  the  jury  that 
the  policy  obtained  by  Shafer  was  not  such  a 
policy  as  the  plaintiff  was  bound  to  give  notice 
of,  and  in  default  of  which  notice  the  policy 
of  the  defendants  would  be  void.  The  counsel 
for  the  defendants  then  insisted  that  if  the 
prior  insurance  to  Shafer  did  not  render  the 
policy  of  the  defendants  void  per  se,  yet,  if  the 
plaintiff  knew,  or  had  reason  to  believe,  at  the 
time  of  his  application  for  insurance,  that  the 
policy  to  Shafer  was  still  in  existence,  and  in 
full  force,  the  omission  to  disclose  such  knowl- 
edge was  such  a  fraudulent  concealment  of  a 
fact  material  to  the  risk  as  to  avoid  the  policy; 
as  to  which  proposition  the  judge  charged  the 
jury,  that  if,  from  the  evidence,  they  should 
be  satisfied  that  the  plaintiff,  at  the  time  of  the 
application  to  the  defendants  for  insurance, 
knew  of  the  policy  to  Shafer  from  the  Mer- 
chants' Ins.  Co. ,  and  neglected  to  disclose  that 
fact  to  the  defendants,  it  was  such  a  conceal- 
ment of  a  fact,  material  to  the  risk,  as  would 
avoid  the  policy  of  the  defendants;  and  they 
ought,  in  such  case,  to  find  a  verdict  for  the 
defendants.  The  judge  also  charged  the  jury, 
that  if  the  plaintiff  had  been  guilty  of  fraud, 
in  relation  to  the  execution  of  the  policy ;  or 
that,  in  the  making  of  the  preliminary  proofs, 
he  had  been  guilty  of  false  swearing,  in  any 
material  fact,  which,  by  the  terms  of  the  pol- 
icy, he  was  bound  to  swear  to,  to  entitle  him- 
self to  the  insurance  money,  they  would  find 
a  verdict  for  the  defendants.  The  jury  found 
a  verdict  for  the  defendants.  The  plaintiff,  on 
a  bill  of  exceptions,  moved  for  a  new  trial. 

*Mr.  M.  T.  Reynolds,  for  the  [*5 1 1 
plaintiff.  The  plaintiff  was  not  bound  to  dis- 
close particularly  his  interest  in  the  premises 
insured;  if  the  description  of  the  premises  was 
right;  the  extent  of  his  interest,  provided  he 
had  any  interest  in  the  premises,  was  of  no 
consequence;  unless  particularly  inquired  of  at 
the  time  of  insurance,  he  was  not  bound  to  dis- 
close. Nor  was  it  incumbent  upon  the  plaint- 
iff to  give  notice  of  the  policy  of  the  Merchants' 
Ins.  Co. ;  the  provisions  in  the  policy  of  the  de- 
fendants upon  the  subject  of  notice  relate  sole- 
ly to  insurances  effected  by  the  plaintiff  and 
his  assigns,  and  not  to  policies  effected  by 
other  persons.  The  judge  erred  in  instructing 
the  jury  that  if  they  should  be  satisfied  that 
the  plaintiff  knew  of  the  policy  procured  by 
Shaf er, and  neglected  to  disclose  that  fact  to  the 
defendants,  it  was  such  a  concealment  of  a 
fact  material  to  the  risk  as  would  avoid  the 
policy  of  the  defendants,  and  that  the  defend- 
ants, in  such  event,  would  be  entitled  to  a  ver- 
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diet.  The  omission  to  make  such  disclosure 
was  not  material  to  the  risk;  and  at  all  events, 
whether  it  was  or  was  not,  should  have  been 
submitted  to  the  jury. 

Messrs.  E.  Ward  and  I.  L.  Wendell,  for 
the  defendants,  insisted  upon  the  following 
points:  1.  The  evidence  relative  to  the  nature 
and  extent  of  the  plaintiff's  interest  was  admis- 
sible for  the  purpose  of  showing  a  fraudulent 
concealment  in  respect  to  the  same,  and  in  sup- 
port of  this  point,  cited  Col.  Ins.  Go.  v.  Law- 
rence, 2  Pet.,  25. 

2.  The  judge  correctly  charged  the  jury, 
that  if  the  plaintiff  knew  of  Shafer's  policy  at 
the  time  of  effecting  his  insurance,  and  neg- 
lected to  disclose  that  fact,  it  was  such  a  con- 
cealment of  a  fact  material  to  the  risk  as  avoided 
the  policy. 

3.  The  judge  also  correctly  instructed  the 
jury,  that  if  the  plaintiff  had  been  guilty  of 
fraud  in    obtaining  the  policy,  or  of  false 
swearing  in  his  preliminary  proofs  in  a  point 
material,  the  defendants  were  entitled  to  a  ver- 
dict. 

4.  That  the  verdict  of  the  jury  is  warranted 
by  the  evidence,  and  should  not  be~disturbed. 

5 1 2*]  *By  the  Court,  Nelson,  J.  When  this 
case  was  first  before  the  court,  on  a  motion  to  set 
aside  a  nonsuit  and  to  grant  a  newjtrial,  we  decid- 
ed that  the  preliminary  proofs  furnished  were 
sufficient;  that  the  plaintiff  had  an  insurable 
interest  in  the  property,  and  was  not  bound  to 
disclose  the  nature  or  extent  of  his  interest  on 
the  application,  unless  particularly  inquired 
of  by  the  Company;  and  that  he  had  a  right  to 
insure  as  general  owner. 

It  is  again  urged  that  he  was  bound  to  dis- 
close the  particular  interest  he  held  in  the  prop- 
erty, and  could  not  insure  as  general  owner, 
and  the  case  of  Col,  Ins.  Co.  v.  Lawrence,  2 
Pet.,  25,  is  referred  to,  to  sustain  the  position. 
The  application  in  that  case,  so  far  as  it  is  ma- 
terial to  be  considered  here,  was  in  these  words: 
"  What  premium  will  you  ask  to  insure  the 
following  property,  belonging  to  Lawrence  and 
Poindexter,  for  one  year,  against  loss  or  dam- 
age by  fire  on  their  stone  mill."  It  appeared 
on  the  trial  that  Lawrence  and  Poindexter  held 
one  third  of  the  property  in  fee,  and  the  other 
two  thirds  as  the  assignees  of  a  mortgagee, and 
a  moiety  of  the  whole  of  the  title  was  held  un- 
der a  contract  which  had  expired.  The  court 
decided  that  the  plaintiffs  had  an  insurable  in- 
terest, but  that  the  description  of  their  interest 
in  the  property  was  material  to  the  risk,  and 
not  truly  stated.  It  has  been  deliberately  set- 
tled in  Mass. ,  as  an  established  principle  of  the 
law  of  insurance,  that  a  bonafide  equitable  in- 
terest in  property  of  which  the  legal  title  is  in 
another,  may  be  insured  under  the  general 
name  of  property,  or  by  a  description  of  the 
thing  insured,  unless  there  be  a  false  affirma- 
tion or  representation,  or  a  concealment  after 
inquiry  of  the  true  state  of  the  property  ;  and 
that  the  applicant  need  not  represent  the  par- 
ticular interest  he  has  at  the  time,  unless  in- 
quired of  by  the  company.  Locke  v.  N.  A.  Ins. 
Co.,  13  Mass.,  61 ;  Bartlet  v.  Walter,  Id.,  267  ; 
Oliver  v.  Green,  3  Id.,  133;  8  Pick.,  89  ;  Phil. 
Ins. ,  64,  94.  Our  own  course  of  decisions  has 
obviously  been  upon  this  understanding  of  the 
law,  and  in  accordance  with  the  above  prin- 
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ciple;  and  such,  I  apprehend,  is  the  doctrine 
of  the  courts  in  England.  1  Cai.,  276  ;  2  Id., 
203,  19  ;  1  Johns.,  385  ;  11  Id.,  302  ;  1  Hall, 
126,  130;  9  Wend.,  409;  Marsh.  Ins.,  589; 
*  Rising  v.  Bennett,  Id.,  590  ;  3  Burr.,  [*513 
1390;  1  BL,  423;  Phil.  Ins.,  41,  94,  64.  The 
nature  and  extent  of  the  interest  of  the  in- 
sured may  in  some  instances  be  material  facts 
in  making  up  an  estimate  of  the  risk  and  rate 
of  premium,  and  upon  general  principles,  ap- 
plicable to  this  action,  a  disclosure  would  seem 
to  be  required;  but  generally  they  cannot  be  so 
material  as  to  justify  a  conclusion  that  they 
would  have  varied  the  premium  paid.  The  ne- 
cessity of  disclosing  the  title  of  the  applicant 
would  greatly  embarrass  the  operation  of  in- 
surance, without  afford  ing  any  essential  benefit 
to  the  offices.  Any  error  in  the  deduction  or 
description  of  title  might  be  fatal.  The  rights 
of  the  insurer  are  sufficiently  guarded,  by  hav- 
ing it  in  his  power  to  exact,  by  inquiry,  a  de- 
scription of  the  interest  of  the  applicant,  and 
by  the  recovery  being  limited  in  case  of  loss  to 
the  value  of  the  interest  proved  on  the  trial. 
The  minuteness  of  the  proposals  and  condi- 
tions, as  to  the  description  required  of  proper- 
ty to  be  insured,  without  specifying  the  nature 
or  extent  of  the  interest,  affords  a  reasonable 
inference  that  this  information  is  not  deemed 
generally  material  and  indispensable.  The 
insurer  is  only  responsible  to  the  extent  of 
the  interest  of  the  applicant,  and  that  must  be 
shown  upon  the  trial.  The  only  object,  there- 
fore, in  the  previous  disclosure  of  it,  is,  to  en- 
able the  insurers  to  estimate  the  risk  and  pre- 
mium. I  have  said  that  this  cannot  generally 
be  material,  in  a  degree  that  would  deserve 
consideration.  The  present  case  may  be  taken 
as  an  illustration  of  the  justice  of  the  remark. 
Tyler  holds  a  contract  for  a  deed  of  the  prem- 
ises, upon  which  he  has  paid  some  $800,  and  is 
bound  to  pay  $500  or  $600  more.  Whether  the 
house  burnt  down  or  not,  he  must  pay  the 
amount  remaining  due  or  to  become  due,  and 
the  only  equivalent  for  the  whole  is  the  prem- 
ises. We  do  not  preceive  how  he  could  be 
more  deeply  interested  in  the  preservation  of 
the  property  by  having  the  fee  than  he  now  is; 
and  the  materiality  of  the  disclosure  is  found- 
ed upon  the  idea  that  his  interest  in  the  preser- 
vation would  be  less  in  the  present  state  of  the 
title.  He  is  interested  to  the  full  extent  of  the 
value  of  the  premises.  The  only  qualification 
conceivable,  and  which  is  too  sublimated  and 
refined  *for  consideration's  the  chance  [*5 14r 
of  escaping  from  the  payment  of  the  balance 
on  the  contract,  in  case  of  loss. 

The  judge  charged  the  jury  correctly,  that 
the  terms  and  conditions  of  this  policy  did  not 
require  the  plaintiff  to  give  notice  to  the  de- 
fendants of  the  existence  of  the  policy  to  Sha- 
fer,  or  in  default  thereof,  that  the  policy  de- 
clared on  would  be  void.  The  terms  of  the 
policy  are,  that  "  in  case  the  insured  shall  have 
already  any  other  insurance  against  loss  by  fire 
on  the  property  hereby  insured,  not  notified  to 
this  Corporation  and  mentioned  in  or  indorsed 
upon  this  policy,  then  this  insurance  shall  be 
void  ; "  "and  if  the  said  insured  or  his  assigns 
shall  hereafter  make  any  other  insurance  on 
the  same  property,  and  shall  not,  with  all  rea- 
sonable diligence,  give  notice  thereof  to  this 
Corporation,  and  have  the  same  indorsed  on 
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this  instrument,  or  otherwise  acknowledged 
iy  them  in  writing,  this  policy  shall  cease." 
The  fifth  condition  is  broader  in  its  language  in 
this  respect;  but,  I  apprehend,  a  sound  con- 
struction of  it,  in  connection  with  the  policy, 
•would  not  extend  it  so  as  to  add  any  new  obli- 
gation; and  if  so,  the  policy  of  which  notice  is 
required  to  be  given,  is  one  procured  by  the 
plaintiff  or  his  assigns.  I  admit,  upon  this  view, 
it  is  difficult  to  discover  the  use  of  this  condi- 
tion; but  if  a  distinction  was  intended  between 
the  two  clauses,  it  would  have  been  easy  and 
certainly  natural  to  have  marked  it  more  dis- 
tinctly. The  fifth  condition  requires  that  no- 
tice of  all  previous  insurances,  upon  property 
insured  by  this  Company,  shall  be  given,  etc., 
or  the  policy  shall  be  void.  If  this  provision  is 
to  be  literally  construed,  it  would  include  an 
insurance  by  any  person,  but  it  could  not  con- 
template that  strangers  would  insure  the  prop- 
erty; and  if  they  did,  the  policy  would  be  void, 
as  they  would  have  no  interest.  The  rational 
interpretation,  I  think,  is,  to  confine  the  con- 
dition to  previous  insurances  by  the  party  in- 
suring. This  view  is  strengthened  by  the 
clause  in  the  policy  referring  to  the  conditions, 
to  wit,  that  "  this  policy  is  made  and  accepted 
in  reference  to  the  proposals  and  conditions 
hereto  annexed,  which  are  to  be  used,  etc.,  to 
explain  the  rights  and  obligations  of  the  par- 
ties, in  all  cases  not  herein  otherwise  specially 
provided  for.  I  am  confirmed  also  in  the  pro- 
priety of  this  construction,  from  the  fact  that 
5 15*]  the  corresponding  *condition  in  the  pol- 
icy of  the  Merchants'  Ins.  Co.,  given  in  the 
case,  is,  in  terms,  in  conformity  to  the  stipula- 
tion on  the  same  subject  in  the  body  of  the 
policy,  and  is  also  confined  to  the  assured. 
There  is  another  ground  upon  which  this  di- 
rection of  the  judge  at  the  circuit  may  be  sus- 
tained. The  policy  by  the  Merchants'  Ins.  Co., 
if  subsisting  at  all,  was  not  an  insurance  of  the 
same  interest;  it  could  be  operative  only  upon 
and  to  the  extent  of  the  interest  of  Shafer  in 
the  premises,  which  was  distinct  from  that  of 
the  plaintiff.  It  is  well  settled,  that  persons 
holding  separate  and  distinct  interests  in  the 
same  subject-matter,  such  as  mortgagor  and 
mortgagee,  trustee  and  cestui  que  trust,  etc., 
may  each  insure  their  own  interests.  Phil.  Ins., 
41,  and  cases  cited.  The  policy,  therefore,  of 
Shafer  was  not  upon  the  property  of  the  plaint- 
iff that  was  insured  within  the  meaning  of  the 
clause,  which  required  notice  of  it  to  be  given,  or 
in  default,  to  become  void.  Traders'  Ins.  Co. 
v.  Robert,  9  Wend.,  404. 

The  judge  charged  the  jury,  that  if  from  the 
evidence  they  should  be  satisfied  that  the  plaint- 
iff, at  the  time  of  his  application  to  the  defend- 
ants for  insurance,  knew  of  the  policy  of  Sha- 
fer from  the  Merchants'  Ins.  Co.,  and  neglected 
to  disclose  the  fact,  it  was  such  a  concealment 
of  a  fact  material  to  the  risk  as  would  avoid 
the  policy,  and  the  jury  should  find  for  the  de- 
fendants. This  is,  undoubtedly,  a  misdirection, 
for  which  a  new  trial  must  be  granted.  What 
facts  within  the  knowledge  of  the  assured  are 
material  to  the  risk,  and  necessary  to  be  com- 
municated to  the  assurers  at  the  time  of  the  ap- 
plication, is  matter  for  the  jury  exclusively  to 
determine,  as  was  decided  after  the  fullest  con- 
sideration, and  by  the  highest  authority  in  the 
State.  N.  Y.  F.  Ins.  Co.  v.  Walden,  12  Johns., 
214 


513.  The  judge,  instead  of  directing  that  the 
fact  of  the  existence  of  the  policy  to  Shafer 
was  material  to  the  risk  and  should  have  been 
disclosed,  ought  to  have  submitted  the  point  to 
the  jury,  after  advising  them  of  its  bearing 
upon  the  case.  Admitting  the  policy  of  Shafer 
to  be  subsisting,  it  covered  only  his  interest,  to 
wit:  the  balance  of  the  consideration  money. 
The  insured  is  only  entitled  to  indemnity,  and 
that  not  to  exceed  the  amount  of  the  policy; 
and  hence  Shafer  would  be  entitled  only  to 
compensation  *equivalent  to  thedepre-  [*516 
ciation  of  his  security  for  that  balance,  arising 
from  the  destruction  of  the  building.  The  value 
of  the  land,  which  still  remained,  and  the 
ability  of  Tyler  to  pay  on  the  contract  where 
he  was  personally  holden,  must  be  taken  into 
consideration,  in  order  to  ascertain  the  real 
claim  of  Shafer,  and  to  estimate  the  amount 
the  Ins.  Co.  would  be  liable  to  pay  him  ;  or  if 
the  Co.  paid  to  the  amount  of  the  policy, they 
would,  undoubtedly,  be  entitled  in  equity  to 
Shafer's  security  which  he  held  for  that  sum 
against  Tyler,  which  would  be  the  same  thing, 
and  would  afford  the  means  of  a  more  accurate 
adjustment  upon  the  principle  stated.  Upon 
this  view  of  the  relative  position  of  the  parties, 
it  is  not  difficult  to  ascertain  the  materiality  of 
the  fact  under  consideration.  It  could  influ- 
ence the  conduct  to  the  plaintiff  in  no  possible 
way  upon  the  score  of  interest  or  otherwise,  as- 
suming that  the  insurer  trusts  more  to  the  inter- 
est than  the  principles  of  the  assured;  he  would 
gain  nothing  in  case  of  loss,  from  the  existence 
of  this  policy.  As  to  Shafer,  what  interest  or 
inducements  had  he  adverse  to  the  ordinary 
security  of  the  interest  of  the  Co.  in  these 
cases  ?  As  he  was  not  in  possession,  the  idea 
of  a  relaxation  of  care  and  attention  in  the  pres- 
ervation of  the  building  does  not  enter  into  the 
view  of  this  branch  of  the  case.  The  existence 
of  an  interest,  and  hence  the  temptation  to  be 
the  incendiary  to  destroy  the  property,  is  all 
that  can  be  said  in  respect  to  him — and  that  in- 
terest arising  exclusively  and  to  be  measured 
by  the  difference  between  the  value  of  the  se- 
curity he  already  held,  and  that  of  the  policy 
for  the  balance  of  the  consideration  money  ; 
and  it  does  not  appear  but  that  the  security 
was  ample  for  the  purpose.  I  do  not  intend  to 
say  whether  the  fact  of  the  existence  of  Sha- 
fer's policy  was  or  was  not  material;  all  I  mean 
to  say  is,  that  it  is  not  a  question  of  law,  and 
that  many  considerations  exist,  and  should  be 
submitted  to  the  jury,  to  enable  them  to  form 
an  enlightened  opinion  on  the  point.  I  have 
referred  to  some  of  them,  which  seem  to  me  to 
tend  to  confirm  the  propriety  of  the  rule,  that 
the  question  is  one  of  fact,  and  exclusively 
within  the  province  of  a  jury. 

*There  were  other  questions  present-[*5 1 7 
ed  upon  the  argument,  but  the  conclusion  to 
which  I  have  arrived  renders  it  unimportant 
to  examine  them. 

New  trial  granted  ;  costs  to  abide  event. 

Affirmed— 16  Wend.,  385. 

Incurable  interest— What  is.  Cited  in— 46  N.  Y., 
425;  56  N.  Y.,  357;  76  N.  Y.,  440;  77  N.  Y.,  607:  7  How. 
Pr.,  343 ;  5  Bos.,  261 ;  50  Am.  Dec.,  592  (29  Maine,307); 
3  Ain.  Rep.,  713  (43  N.  Y.,  393) ;  23  Am.  Rep.,  310  (122 
Mass.,  194). 

Warranty  and  representation— Disclosing  interest. 
Cited  in— 62  N.  Y.,  61 ;  57  Barb.,  82 ;  7  How.  Pr.,  342  : 
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2*E.  D.  S.,  300 ;  36  Wis.,  166 :  3  Am.  Rep.,  716  (43  N. 
T.,  396) ;  23  Am.  Rep.,  310  (122  Mass.,  194). 

Double  insurance— Notice  to  insurers.  Cited  in  —  3 
Keys,  559 ;  4  Abb.  App.  Dec..  133 ;  9  Hun,  48  ;  64 
Barb.,  539;  90  HI.,  124. 


HOPPING  v.  QUIN. 

Attorney  and  Client — Client  not  Liable  to  his 
Attorney  for  Costs  where  Judgment  is  Set 
Aside  for  irregularity — Money  Paid  for  Client 
— Second  Suit. 

An  attorney  cannot  recover  against  his  client  the 
costs  of  a  suit  in  which  the  judgment  is  set  aside 
for  irregularity,  nor  the  costs  of  opposing  the  mo- 
tion to  set  aside  the  proceedings;  nor  can  he  recov- 
er for  money  paid  for  his  client,  if  it  be  paid  to  sat- 
isfy the  costs  of  a  judgment  of  discontinuance  suf- 
fered by  his  negligence  or  ignorance. 

Where  an  attorney  is  retained  to  bring  a  suit, 
which  he  accordingly  brings  and  prosecutes  to  judg- 
ment, and  the  judgment  is  subsequently  set  aside 
for  irregularity,  it  seems  that  he  cannot  subject  his 
client  to  the  costs  of  a  second  suit  for  the  same 
cause  of  action,  if  since  the  commencement  of  the 
first  suit,  the  party  against  whom  the  suit  was 
brought  has  obtained  a  discharge  as  an  insolvent 
debtor. 

THIS  was  an  action  of  asuumpsit, tried  at  the 
Onondaga  Circuit  in  Oct. ,  1832,  before  the 
Hon.    Daniel    Moseley,    one    of  the   Circuit 
Judges. 

The  plaintiff  sued  the  defendant  for  costs 
due  to  him  as  his  attorney,  in  the  prosecution  of 
two  suits  against  J.  Emmons,  and  for  moneys 
paid  in  the  prosecution  of  the  suits.  Aug.  14, 
1829,  Quin  put  two  notes  given  by  Emmons 
into  the  hands  of  Hopping  for  collection;  they 
bore  date  Feb.  14,  1829,  and  were  payable  6 
months  after  date.  Aug.  17,  1829,  the  last  day 
of  grace,  Hopping  issued  a  writ  against  Em- 
mons, on  which  he  was  arrested.  In  October 
1829,  Emrnons  retained  an  attorney  to  defend 
the  suit,  who,  finding  that  a  default  for  not 
pleading  had  been  entered, requested  Hopping 
to  waive  the  default,  offering  to  do  what  the 
practice  of  the  court  required  in  such  cases . 
Hopping  refused  to  comply,  and  the  attorney 
for  Emmons  applied  to  the  court  to  open  the 
•default;  who,  Nov.  26,  did  open  the  same,  di- 
recting Emmons  to  pay  the  costs  of  the  default, 
5 1 8*J  *and  Quin  the  costs  of  the  motion .  On 
the  next  day  Hopping  perfected  his  judgment, 
and  issued  a  ca.  sa.  against  Emmons  ;  which 
judgment,  Mar.  6,  1830,  was  set  aside  with 
costs,  as  irregularly  entered.  Emmons  then 
put  in  a  plea,  and  Hopping  neglecting  to  re 
ply,  judgment  of  discontinuance  was  entered 
^against  Quin  May  24,  1830.  in  which  the  costs 
were  taxed  at  $36.77  A  ca.  sa.  was  issued  for 
such  costs,  upon  which  Quin  was  arrested  ; 
and  to  relieve  him  from  the  arrest,  Hopping 
gave  his  note  to  the  attorney  of  Emmons  for 
the  amount  of  the  execution,  which  he  subse- 
quently paid.  Apr.  7,  1831,  Hopping  filed  a 
new  declaration  for  the  same  causes  of  action 
against  Emmons,  who,  in  May  Term, 1831, gave 
a  cognovit,  on  which  a  special  judgment  was 
entered  in  Aug.,  1831, for  $143. 94  damages  and 
$25.16  costs,  exempting  the  body  of  Emmons 
from  imprisonment.  It  was  oroVed  that  Oct. 
22,  1829,  Emmons  obtained  a  discharge  as  an 
insolvent  debtor,  exempting  his  body  from  im- 
prisonment. The  plaintiff  claimed  to  recover, 
the  costs  of  the  first  judgment,  the  costs  of  op- 
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posing  the  motion  to  set  aside  the  default,  the 
costs  of  opposing  the  motion  to  set  aside  the 
assessment  and  all  subsequent  proceedings, the 
costs  of  a  motion  for  a  mandamus  to  vacate  the 
rule  setting  aside  the  default,  and  the  costs  of 
the  second  judgment  entered  on  the  cognovit, 
amounting,  together,  to  the  sum  of  $62.61. 
He  also  claimed  to  recover  $34. 76.  the  amount 
of  costs  paid  to  Emmons'  attorney  to  relieve 
Quin  from  arrest  on  the  ca.  sa. 

The  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  recover  the  costs  of  the  first  suit 
prosecuted  against  Emmons,  on  the  ground  of 
negligence  and  want  of  skill  in  the  plaintiff  in 
conducting  the  same ;  secondly,  that  he  was 
not  entitled  to  recover  for  the  money  paid  to 
Emmons'  attorney,  there  being  no  proof  of  its 
having  been  paid  at  the  request  of  the  defend- 
ant ;  and  thirdly,  that  he  was  not  entitled  to 
recover  the  costs  of  the  second  suit  against 
Emmons,  he  not  having  shown  that  he  had 
been  retained  to  bring  such  second  suit,  and  it 
appearing  that  during  the  pendency  of  the  first 
suit  Emmons  had  become  insolvent.  The  judge 
charged  the  jury  on  the  first  point  that  the 
plaintiff  was  not  chargeable  with  negligence 
in  the  conduct  of  the  first  *suit  after  [*519 
the  return  of  the  writ ;  that  it  was  their  duty 
to  determine  whether  or  not  the  first  suit  had 
been  negligently  and  prematurely  commenced, 
and  if  they  found  in  the  affirmative  upon  that 
point, the  regularity  of  the  subsequent  proceed- 
ings was  not  in  question.  On  the  second  point, he 
submitted  the  question  to  the  jury,  whether 
the  money  paid  to  Emmons'  attorney  was  or 
was  not  paid  at  the  request  of  the  defendant  ; 
and  on  the  third  point  he  instructed  them  that 
it  was  not  incumbent  upon  the  plaintiff  to  show 
a  second  retainer  ;  that  having  been  retained 
to  bring  the  first  suit,  and  failing  to  obtain  a 
judgment  which  could  be  enforced,  he  was 
authorized  to  commence  a  second  suit,  unless 
forbidden  by  the  defendant.  The  jury  found 
a  verdict  for  the  plaintiff  for  $65.57,  and  the 
circuit  judge.on  the  application  of  the  defend- 
ant, subsequently  made,  granted  a  new  trial. 
The  plaintiff  appealed  to  this  court  from  the 
decision  of  the  circuit  judge  granting  a  new 
trial. 

Mr.  S.  Stevens,  for  the  plaintiff. 

Mr.  D.  Wager,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  In  my  opin- 
ion, the  judge  erred  in  saying  that  the  pro- 
ceedings of  the  plaintiff  could  not  be  called 
negligent.  The  defendant  put  two  notes  into 
his  hands  for  collection,  when  they  had  three 
days  to  run  before  a  suit  could  be  brought 
upon  them.  About  the  time  when  he  ought  to 
have  received  his  money,  he  was  arrested  on 
a  ca.  sa. ,  at  the  suit  of  his  debtor,  for  a  bill  of 
costs  ;  and  it  seems  to  be  made  matter  of  com- 
plaint in  the  case,  that  he  was  surprised  and 
angry.  He  had  cause  enough  for  surprise  and 
for  irritation  also.  It  was  the  duty  of  the  plaint- 
iff to  have  known  that  a  suit  could  not  be 
brought  on  the  last  day  of  grace, and  his  bring- 
ing such  suit  must  be  imputed  either  to  negli- 
gence or  ignorance  ;  in  either  case,  it  lays  no 
foundation  for  an  action  against  his  client,  who 
has  been  the  sufferer.  The  plaintiff  was  in 
fault  in  not  waiving  his  default  according  to 
the  rules  of  the  court,  and  in  entering  judg- 
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ment  after  the  default  had  been  set  aside.  His 
•whole  proceedings,  from  beginning  to  end, 
62O*]*were  wrong  ;  and  yet  he  asks  his  cli- 
ent to  pay  him  for  his  services.  He  was  en- 
titled to  nothing,  and  so  the  judge  ought  to 
have  told  the  jury.  On  the  contrary,  he  was 
bound  to  pay  his  note  to  Emmons'  attorney  ; 
and  if,  by  his  negligence,  his  client  lost  his 
debt,  he  was  liable  for  the  amount,  or 
for  any  less  damage  he  may  have  sustained. 
Whether  he  would  be  justified  in  bringing  a 
second  suit  without  directions  from  his  client, 
would  depend  upon  circumstances.  If,  after 
the  commencement  of  the  first  suit,  Emmons 
became  insolvent,  and  there  was  no  prospect 
of  collecting  the  money  from  him,  it  was  not 
the  duty  of  the  attorney  to  commence  a  sec- 
ond suit,  as  it  could  produce  nothing  to  his 
client,  but  would  subject  him  to  the  payment 
of  a  bill  of  costs. 

Order  of  circuit  judge  for  new  trial  confirmed  ; 
costs  to  abide  event. 

Cited  in-87  N.  Y.,  10 ;  10  Hun,  239;  41  Barb.,  42 ;  27 
How.  Pr.,  275;  3  Bos.,  405;  2  Bob.,  395;  1  Hilt.,  78; 
Tuck.,  249. 


MARQUAND,  Survivor,  etc., 

v. 
HIPPER. 

Statute  of  Frauds — Both  Promise  and  Consider- 
ation must  be  in  Writing —  Continuing  Guar- 
anty—  Consideration. 

The  undertaking  of  A,  that  he  will  guaranty  and 
become  security  for  any  amount  in  silver,  not  ex- 
ceeding a  certain  sum,  which  B  may  from  time  to 
time  during  two  years  put  into  the  hands  of  C  for 
the  purpose  of  being  manufacturer!  into  work,  and 
that  if  C  refuses,  he  will  pay  any  deficiency,  is  a 
good  and  valid  agreeement  within  the  Statute  of 
Frauds;  the  consideration,  the  delivery  of  the  sil- 
ver to  C  for  the  purpose  expressed,  sufficiently  ap- 
pearing on  the  face  of  the  agreement. 

Citations-3  Johns..  210;  4  Johns.,  280;  4  Cow.,  432; 
6  Cow.,  346  ;  2  R.  S.,  135.  sec.  1,  sub.  2 ;  9  East,  348;  1 
Camp.,  242;  8  Dowl.  &  R.,  62;  16  Com.  L.  R.,  335;  4 
Carr.  &  P.,  59 ;  19  Com.  L.  R..  55,  272 ;  10  Wend.,  218. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Mar.,  1832,  before  the 
Hon.Ogden  Edwards, one  of  the  Circuit  Judges. 
The  suit  was  brought  upon  a  guaranty  in 
these  words  :  "I  do  guarantee  and  agree  to 
become  security  for  the  amount  of  any  value 
in  silver  or  money,  not  exceeding  $400,  that 
Marquand  and  brother  may.from  time  to  time, 
for  the  ensuing  two  years,  put  into  the  hands 
of  Jno.  I.  Monnell,  for  the  purpose  of  manu- 
facturing into  work  ;  and  that  upon  such  de- 
ficiency being  proved,  if  said  Mr.  Jno.  I.  Mon- 
nell refuse  to  pay,  that  I  will  assume  and  pay 
the  same  with  interest  on  the  amount,  from 
tim^ldue.  New  York,  September  18,  1830. 
(Signed)  J.  Hipper."  The  plaintiff  proved 
521*]  that  up  to  the  22d  December  *ensuing 
the  date  of  the  giiaranty,  his  house  delivered 
to  Monnell  503  ounces  of  silver  to  be  manu- 
factured ;  that  he  returned  220  oz.  12  pwts., 
leaving  unaccounted  for,  282  oz.  8  pwts.;  and 
that  after  crediting  Monnell  all  he  was  entitled 
to,  there  was  a  balance  due  the  plaintiff  of 
$267.38.  The  counsel  for  the  defendant  in- 
sisted that  the  agreement  of  the  defendant  be- 
ing collateral,  to  answer  for  the  debt  or  de- 
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fault  of  another,  the  consideration  must  be  ex- 
pressed in  it ;  and  that  as  in  the  agreement  in 
question,  no  consideration  whatever  is  ex- 
pressed, the  plaintiff  was  not  entitled  to  sus- 
tain his  action.  The  judge  ruled  that  the  agree- 
ment was  valid  and  obligatory  upon  the  de- 
fendant.and  under  his  direction  the  jury  found 
a  verdict  for  the  plaintiff  for  the  amount 
claimed.  The  defendant  asks  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  This  is,  un- 
doubtedly, a  special  promise  to  answer  for  the 
default  of  another,  and  requires  not  only  that 
the  promise,  but  the  consideration  for  it,  should 
be  in  writing.  3  Johns.,  210;  4Id.,  280;  4  Cow., 
432;  6  Id.,  346;  2  R.  S.,  135,  sec.  1,  sub.  2. 

The  consideration  does  sufficiently  appear 
upon  the  face  of  the  instrument;  it  is  the  put- 
ting into  the  hands  of  Monnell,  by  the  plaint- 
iff, of  any  amount  of  silver,  not  exceeding  $400, 
for  the  purpose  of  being  manufactured  by  him. 
In  Stadt  v.  Lill,  9  East,  348;  S.  C.,1  Camp., 
242,  the  guaranty  was  as  follows:  "I  guarantee 
the  payment  of  any  goods  which  J.  Stadt  de- 
livers to  J.  Nichols."  It  was  held  that  the  con- 
sideration was  sufficiently  expressed.  Ld.  El- 
lenborough,  before  whom  the  cause  was  tried 
at  Nisi  Prius,  was  of  opinion  that  the  stipu- 
lated delivery  of  the  goods  to  Nichols  was  a 
consideration  appearing  on  the  face  of  the 
writing;  and  when  the  delivery  took  place,  the 
consideration  attached,  although  the  instru- 
ment contained  no  promise  on  the  part  of  the 
plaintiff  to  deliver  the  goods,  and  no  action 
would  have  lain  upon  *it  against  him,  [*522 
and  the  court  in  banco  concurred  in  this  opin- 
ion, and  refused  a  motion  to  set  aside  the  ver- 
dict. That  case  is  very  similar  to  this,  and  i» 
certainly  quite  as  strong.  In  Byde  v.  Curtis, 
8  Dowl.  &  R.,  62;  8.  C.,  16  Com.  L.  R.,  335, 
the  guaranty  was  in  these  terms:  "I  do  hereby 
agree  to  become  surety  for  R.  G.,  now  your 
traveler,  in  the  sum  of  £500,  for  all  money  he 
may  receive  on  your  account."  This  was  held 
sufficient  to  sustain  an  averment  in  the  dec- 
laration that  the  defendant's  guaranty  was, 
that  the  plaintiffs  would  keep  and  continue 
the  traveler  in  their  service.  Ch.  J.  Abbott 
says:  "I  think  it  sufficiently  appears,  on  the 
face  of  this  instrument,  that  the  consideration 
for  the  guaranty  was  the  continuance  of  the 
traveler  in  the  service  of  the  plaintiffs:"  in 
which  the  other  judges  concurred.  In  New- 
bery  v.  Armstrong,  4  Carr.  &  P.,  59;  S.  C.,  19 
Com.  L.  R.,  55,  272,  an  agreement  in  the  fol- 
lowing terms  was  held  to  contain  a  sufficient 
consideration  on  the  face  of  it:  "I  bind  my- 
self to  be  security  to  you  for  J.  C.,  late  in  the 
employ  of  J.  P.,  for  whatever  you  may  en- 
trust him  with,  while  in  your  employ,  to  the 
amount  of  £50;  in  case  of  any  default,  to  make 
the  same  good."  It  was  urged  that  there  was 
no  mutuality  in  the  agreement;  but  the  court 
held  that  it  was  sufficient  that  the  agreement 
was  plainly  prospective,  and  in  consideration 
of  the  party  being  employed  and  intrusted.  In? 
each  of  these  cases,  a  more  liberal  construction 
of  the  agreement  was  required,  in  order  to  sus- 
tain it,  than  is  requisite  in  the  case  at  bar. 
This  doctrine  is  fully  considered  in  the  recent 
case  of  Rogers  v.  Kneeland,  10  Wend.,  218- 
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Most  of  the  authorities  are  there  collected, 
which  renders  it  unnecessary   for  me  to  go 
elaborately  into  their  consideration.  That  case 
clearly  sustains  the  sufficiency  of  the  guaranty 
on  which  this  suit  is  brought. 
New  trial  denied. 
Cited  in-21  N.  Y..  318. 


523*]  *HART  &  HOYT  v.  PALMER. 

Accommodation   Paper  —  Diversion  of —  When 
Holder  Cannot  Maintain  Action  on. 

Where  af  member  of  a  firm  made  a  note  in  his  own 
name,  and  procured  a  friend  to  indorse  it  for  his 
accommodation,  and  then  transmitted  it  to  his  firm, 
with  directions  to  apply  it  to  their  own  purposes, 
he  being  at  the  time  greatly  indebted  to  his  firm, 
and  they  transmitted  the  note  to  a  creditor,  to 
whom  the  firm  was  indebted  beyond  the  amount  of 
the  note,  with  directions  to  collect  it  and  apply  the 
proceeds  to  the  credit  of  the  firm,  it  was  held  that 
the  creditor,  to  whom  the  note  was  last  transferred, 
was  not  entitled  to  maintain  an  action  upon  the 
note  against  the  indorser. 

THIS  was  an  action  of  asmmpsil,  tried  at  the 
Monroe  Circuit  in  Oct.,  1882,  before  the 
Hon.  Addison  Gardiner,  one  of   the    Circuit 
Judges. 

The  defendant  was  sued  as  the  indorser  of  a 
promissory  note  for  $1,000,  bearing  date  Mar. 
31,  1831,  made  by  Josiah  Bissell,  Jr.,  payable 
6  months  after  date  at  the  Bank  of  N.  Y.  The 
note  was  indorsed  by  the  defendant  for  the 
accommodation  of  the  maker,  who,  on  the 
seventh  day  of  the  same  month  of  March,  had 
sent  the  note  to  the  defendant,  requesting  him 
to  indorse  it,  saying  he  would  make  it  payable  at 
Rochester  or  east,  and  get  the  money  on  it  and 
use  it  well.  Mar.  28,  the  note  was  in  the  hands 
of  the  maker  at  Seneca  Falls,  when  he  filled 
up  the  note  in  pencil,  by  inserting  the  time  and 
place  of  payment;  and  being  unwell,  directed 
it  to  be  sent  to  the  firm  of  Ford,  Bissell  &  Co., 
of  Rochester,  of  which  firm  he  was  a  member, 
with  instructions  that  they  might  use  it  for  their 
own  purposes.  Apr.  5,  the  maker  of  the  note 
died  at  Seneca  Falls.  Two  or  three  days  pre- 
vious to  his  death,  the  note  was  received  by 
Ford,  one  of  the  firm  of  Ford,  Bissell  &  Co., 
and  filled  up  by  him  with  ink  in  the  same  man- 
ner as  it  had  been  previously  filled  up  by  the 
maker  in  pencil.  Ford  offered  the  note  for 
discount  at  the  Banks  of  Rochester,  but  did 
not  succeed  in  obtaining  the  money  for  it.  In 
July,  Ford  inclosed  the  note  to  the  plaintiffs, 
commission  merchants  at  N.  Y. ,  directing  them 
to  collect  it  and  apply  the  proceeds  to  the  credit 
of  the  firm  of  Ford,  Bissell  &  Co.,  who  then, 
and  for  some  time  previous  to  the  death  of  the 
maker  of  the  note,  were  indebted  to  the  plaint- 
524*]  iff s  on  an  *amount  far  exceeding  the 
amount  of  the  note.  When  Josiah  Bissell,  Jr., 
transmitted  the  note  to  his  firm,  he  was  in- 
debted to  his  firm  beyond  the  amount  of  the 

NOTE.— Negotiable  paper— \.  Tmnsfer  of,  in  pay- 
ment of  precedent  debts—  Whether  one  thus  taking  it 
is  a  bona  fide  holder  for  value.  See  Smith  v.  Van 
Loan,  16  Wend..  659,  note. 

2.  Accommodation  paper—Diversion  of.  See  Den- 
niston  v.  Bacon,  10  Johns.,  198,  note;   Wardell  v. 
Howell,  9  Wend.,  170,  note. 

3.  Fraud. 

In  connection  with  the  above  case  of  Hart  v. 
Palmer,  see  Stewart  v.  Small,  2  Barb.,  559;  Dorance 
v.  Parsons,  45  N.  Y.,  180. 
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note,  and  $800  of  his  indebtedness  to  his  firm 
was  for  money  taken  by  him  in  January  pre- 
ceding, from  funds  drawn  from  the  plaintiffs 
in  the  fall  and  winter  preceding  his  death,  by 
the  firm  of  Ford,  Bissell  &  Co.,  to  carry  on 
their  business.  The  firm,  at  the  time  of  the 
death  of  Bissell,  were  insolvent,  and  have  so 
continued  ever  since.  The  jury,  under  the 
charge  of  the  judge,  found  a  verdict  for  the 
plaintiffs.  The  circuit  judge,  on  application, 
refused  a  new  trial,  and  a  motion  is  now  made 
to  this  court  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  J.  S.  Spencer,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  The  plaintiffs  can- 
not recover.  Their  rights  are  no  greater  than 
those  of  the  firm  of  Ford,  Bissell  &  Co.,  for 
whose  benefit  they  were  to  collect  the  note, 
and  to  whose  credit  they  were  to  apply  the 
proceeds.  Ford,  Bissell  &  Co.  could  not  sus- 
tain an  action  against  the  defendant.  Bissell, 
the  maker  of  the  note,  in  his  letter  of  Mar.  7, 
represented  himself  and  firm  in  a  prosperous 
condition  as  to  business,  by  way  of  inducement 
to  the  defendant  to  indorse  his  paper;  and  the 
case  shows  that  his  firm  was  wholly  insolvent 
at  the  time,  and  have  so  remained  ever  since. 
Bissell  being  one  of  the  firm  to  whom  the  note 
was  transferred,  and  for  whose  benefit,  by  in- 
tendment  of  law,  collection  is  sought,  the  firm 
is  chargeable  with  full  knowledge  of  the  rep- 
resentation made  by  him;  and  whether  it  was 
Biade  fraudulently,  or  through  a  mistaken  ap- 
prehension of  his  affairs,  it  would  be  unjust 
and  against  conscience  to  permit  a  recovery: 
it  would  be  sanctioning  the  perpetration  of  a 
gross  fraud  upon  the  defendant  by  the  firm  of 
Ford,  Bissell  &  Co. 

New  trial  granted. 

Cited  in— 43  How.  Pr.,  424 ;  13  Abb.  N.  S.,  425 ;  34 
Super.,  387  ;  1  Wood,  532. 


*BLOOD  v.  GOODRICH  ET  AL.  [*525 

Authority  of  Agent  to  make  Contract  under  Seal 
— Parol  Acknowledgment  of,  by  Principal,  as 
Evidence. 

A  parol  acknowledgment  by  a  principal,  that  an 
agent  had  authority  under  seal  to  enter  into  a  sealed 
contract  obligatory  upon  his  principal  is  competent 

NOTE.— Principal  and  agent  —  Authority  of  agent 
to  execute  contract  under  seal  to  bind  principal  — 
Ratification. 

Tlie  authority  of  the  agent  must  be  under  seal  to  en- 
able him  to  bind  his  principal  on  a  sealed  instru- 
ment. Lawrence  v.  Taylor,  5  Hill.  107 :  McWhorter 
v.  McMahon,  10  Paige.  386 ;  Hanford  v.  McNair,  9 
Wend.,  54;  Worrall  v.  Munn,  5  N.  Y.,  229;  Briggsv. 
Partridge,  64  N.  Y.,  357  ;  Williams  v.  Gillies,  75  N. 
Y.,  197 :  Banorgee  v.  Hovey,  5  Mass.,  11 ;  Rowe  v. 
Ware,  30  Ga.,  278;  Scheutze  v.  Bailey,  40  Mo.,  69 ; 
Gordon  v.  Bulkley,  14  Serg  &  R.,  331 ;  Smith  v. 
Perry,  29  N.  J.  L.,  74 ;  King  v.Brooks,9  Ired.,  218; 
Baker  v.  Freeman,  35  Me..  485  ;  Cain  v.  Heard.  1 
Cold.,  163 ;  Mans  v.  Worthing,  4  111.,  26 ;  Wheeler 
v.  Nevins,  34  Me.,  54;  Cooper  v.  Rankin,  5  Binii., 
613  ;  Preston  v.  Hull,  22  Gratt.,  600  ;  McNaugh- 
ton  v.  Partridge,  11  Ohio,  223;  Cummings  v.  Cassily, 
5  B.  Mon.,  75;  Hibblewhite  v.  McMorine,  6  Mees.  & 
W.,  200. 

The  ratification  of  a  contract  under  seed  must  also- 
be  under  seal.  In  addition  to  the  above  case  of 
Blood  v.  Goodrich,  see  Worrall  v-  Munn,  5  N.  Y., 
229  :  Stetson  v.  Patton,  2  Greenl.,  358 ;  Boyd  v.Dob- 
son,  5  Humph.,  37  ;  Despatch  Line  v.  Bellamy  Mfg. 
Co.,  12  N.  H.,  205 :  Steiglitz  v.  Egginton,  Holt,  141  ; 
Hunter  v.  Parker,  7  Mees.  &  W.,  343. 
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evidence  of  such  authority ;  but  if,  at  the  time  of 
entering:  into  a  sealed  contract,  the  agent  had,  in 
fact,  no  authority  under  seal  to  enter  into  the  con- 
tract, the  subsequent  parol  acknowledgment  of  au- 
thority, and  ratification  of  the  contract  by  the  prin- 
cipal, will  not  bind  ttie  principal. 

Citations-7  Wend.,  136 ;  9  Wend.,  56,  76 ;  1  Holt., 
141. 

THIS  cause  was  tried  in  Sep.,  1830,  and  the 
plaintiff  had  a  verdict  for  $4,445.75.  On 
the  motion  of  the  defendants,  a  new  trial  was 
granted  in  May  Term,  1834,  see 9  Wend.,  68, et 
sequitur,  where  the  case  is  fully  stated,  and 
also  the  opinion  of  the  court  set  forth,  de- 
livered when  the  new  trral  was  granted.  The 
cause  was  again  tried  in  Dec.,  1832,  when  the 
plaintiff,  under  the  decisions  of  the  circuit 
judge,  submitted  to  a  nonsuit,  with  leave  to 
apply  for  a  new  trial.  A  case  was  accordingly 
made,  setting  forth  the  evidence  adduced  and 
offered  on  the  second  trial,  and  the  same  was 
argued  in  this  court.  The  proof  adduced  and 
offered  on  the  second  trial,  in  addition  to  what 
was  produced  on  the  first  trial,  is  fully  set 
forth  in  the  opinion  delivered  by  the  'Chief 
Justice  and,  therefore,  is  not  here  stated.  The 
case  was  argued  by, 

Messrs.  H.  Brown  and  J.  O.  Morse,  for 
the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

By  the  Court,  Savage,  Ch.  J.  This  cause 
comes  up  a  second  time  on  a  motion  for  a  new 
trial.  The  main  question  now  is  the  same 
which  was  presented  on  the  former  motion,  to 
wit,  whether  there  was  sufficient  competent 
evidence  to  submit  to  the  jury  the  question 
whether  all  the  defendants  had  executed  the 
contract  of  Dec.  11,  1828;  or,  in  other  words, 
whether  there  was  evidence  to  justify  the  jury 
in  finding  that  Kingsbury  executed  the  con- 
tract by  virtue  of  an  authority  under  seal. 
526*]  *On  the  former  motion  we  consid- 
ered the  rule  of  law  to  be  that  "  an  authority 
to  execute  a  deed  must  be  given  by  deed." 
And  by  this  rule  the  evidence  produced  on  the 
first  trial  was  tested,  and  declared  to  be  insuf- 
ficeut.  The  evidence  on  the  second  trial  must 
be  tested  by  the  same  rule;  but  the  plaintiff 
has  done  on  the  second  trial  what  he  did  not 
do  on  the  first — he  has  entitled  himself  to  give 
secondary  evidence  of  the  existence  of  a  pow- 
er of  attorney.  On  the  former  trial,  as  on  this, 
the  execution  of  the  contract  by  Kmgsbury 
was  fully  proved.  There  was  also  sufficient 
evidence  to  submit  to  a  jury,  and  to  authorize 
them  in  finding  that  Kingsbury  had  compe 
tent  authority  from  Goodrich;  butasto  Cham- 
pion, we  were  of  opinion  the  evidence  was  not 
sufficient.  The  only  testimony  in  relation  to 
an  authority  from  Champion  was  his  declara- 
tion to  Judge  Brown,  that  he  owned  lands  in 
the  State  of  Ohio,  in  company  with  the  other 
defendants  in  this  cause;  and  that  Kingsbury 
was  their  agent  to  sell  and  dispose  of  these 
lands.  In  addition  to  this  testimony,  the  plaint- 
iff has  now  produced  G.  Wilcox,  who  went 
with  the  plaintiff  a  few  days  after  the  execu- 
tion of  the  contract,  and  called  personally  upon 
Goodrich,  at  Utica,  and  upon  Champion,  at 
Rochester.  The  contract  was  shown  to  Good- 
rich, who  said  that  the  defendants  owned  a 
tract  of  land  together  in  Ohio;  that  Kingsbury 
was  empowered  to  act  for  him  and  Champion 
in  the  sale  of  the  same;  that  it  was  the  same  as 
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if  they,  Goodrich  &  Champion,  had  done  it. 
At  Rochester  the  plaintiff  and  the  witness  went 
into  Champion's  office;  the  plaintiff  produced 
the  contract,  and  showed  it  to  Champion,  who 
said  that  what  was  done  by  Kingsbury  was 
well;  that  they  owned  lands  together  in  Ohio; 
that  Kingsbury  was  agent  for  them,  to  sell 
their  Ohio  lands,  and  that  Champion  wrote  a 
letter  by  witness  to  E.  Brown,  of  Bloomfield, 
Ohio,  and  requested  witness  and  plaintiff  to 
call  on  Brown  to  show  them  the  lands.  On 
cross-examination,  the  witness  stated  further, 
that  Goodrich  said,  when  the  contract  was 
shown  to  him,  that  Kingsbury  was  empowered 
to  act  as  their  agent,  and  he  would  ratify  what- 
ever Kingsbury  did,  and  act  upon  it  by  way  of 
deeding  the  land,  that  all  would  execute  deeds. 
Champion  said,  that  whatever  bargain  Kings- 
bury  or  Goodrich  made  should  be  ratified  by 
*him;  that  they  owned  the  lands  to-  [*527 
gether;  that  Kingsbury  was  agent,  to  act  for 
him  and  Goodrich.  It  is  also  in  evidence  that 
Champion,  Dec.  16,  1828,  executed  a  power  of 
attorney  to  Goodrich,  authorizing  him  to  sell 
and  convey  certain  lands  in  the  same  town  of 
Bloomfield,  in  Ohio;  which  lands  were  owned 
by  himself  and  Goodrich. 

Had  Goodrich  and  Champion,  when  the  con- 
tract was  presented  to  them,  admitted  that 
Kingsbury  had  executed  it  by  virtue  of  a  pow- 
er of  attorney  for  that  purpose,  could  it  be 
doubted  that  such  an  admission  would  be  con- 
clusive? 7  Wend.,  136.  In  such  case  the  de- 
fendants could  not  object  that  parol  evidence 
could  not  be  given  of  a  written  instrument,  be- 
cause it  was  their  own  fault  that  it  was  not 
produced.  Due  notice  had  been  given  to  them 
to  produce  it,  and  the  paper  being  in  their 
possession,  and  withheld,  the  plaintiff  had  a 
right  to  give  secondary  evidence  of  its  con- 
tents. What  was  said  by  these  defendants  was 
certainly  calculated  to  produce  the  impression 
upon  the  plaintiff  that  the  contract  was  prop- 
erly executed,  and  by  virtue  of  full  power  and 
authority.  The  contract  itself  was  produced  and 
presented  to  each ;  which  was  tantamount  to  ask- 
ing each,  "  Sir,  is  that  your  deed?"  Champion 
answers, that  what  was  done  by  Kingsbury  was 
well;  that  Kingsbury  was  his  agent  to  sell  the 
lands;  and  he  wrote  a  letter  to  another  agent  in 
Ohio,  with  a  view  to  aid  in  and  promote  the  con- 
summation of  the  contract.  That  the  authority 
was  by  a  proper  power  of  attorney  under  seal, 
may  fairly  be  inferred  from  the  copy  of  a  power 

fiven  by  Champion  to  Goodrich,  but  a  few 
ays  subsequent  to  the  contract  executed  by 
Kingsbury  with  the  plaintiff.  There  is  no  room, 
therefore,  for  the  supposition  that  a  mere  parol 
authority  was  intended;  the  parties  knew  what 
sort  of  authority  was  proper  in  such  a  case;  and 
as  it  had  been  adopted  in  onecase.it  is  fairly  in- 
ferable that  it  had  been  adopted  in  the  other. 
In  the  former  discussion  of  this  case,  9  Wend., 
76,  and  also  in  Hanford  v.  M'Nair,  9  Id.,  56, 
the  case  of  Striglitz  v.  Egginton,  1  Holt,  141, 
was  referred  to,  in  which  the  Chief  Justice, 
after  asserting  the  doctrine  that  an  attorney 
who, executes  a  sealed  instrument  must  have 
an  authority  under  seal,  concludes  by  saying, 
that  no  subsequent  acknowledgment  will  do. 
The*  Chief  Justice,  no  doubt,  intended  [*528 
to  say  that  no  subsequent  acknowledgment  by 
parol  could  supersede  the  necessity  of  an  au- 
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thority  under  seal,  by  virtue  of  which  the  deed 
was  executed;  but  he  does  not  say,  nor  did  he 
intend  to  say,  that  a  parol  acknowledgment  by 
the  party  of  the  existence  of  an  authority  under 
seal,  could  not  be  admitted.  In  that  case  the 
attorney  confessedly  had  not  a  sufficient  au- 
thority, and  in  such  a  case  the  proposition  was 
undoubtedly  true,  that  no  subsequent  acknowl- 
edgment will  do.  If  the  contract,  when  exe- 
cuted under  seal,  was  not  the  contract  of  the 
principals,  it  did  not  become  so  by  a  subse- 
quent acknowledgment  of  it.  Most  emphatic- 
ally would  this  be  so  in  a  case  like  the  present, 
where  the  contract  is  for  the  sale  of  lands,  in 
respect  to  which  a  parol  contract  would  be 
void.  No  objection  of  that  kind  can  properly 
be  made  to  the  evidence  in  this  case;  this  is 
not  a  parol  acknowledgment  and  ratification  of 
a  sealed  instrument,  executed  originally  with- 
out authority,  but  an  admission  by  parol,  that 
the  contract  was  originally,  legally  and  prop- 
erly executed.  Such  evidence  is  proper,  and 
if  uncontradicted  or  unexplained,  conclusive 
upon  the  party  making  the  admission.  The 
evidence  offered  in  this  case  was  sufficient, 
and  should  have  been  received. 

The  decision  of  this  point  alone  is  sufficient 
to  entitle  the  plaintiff  to  a  new  trial.  If  the 
fact  be  proved,  that  Kingsbury  had  power  to 
make  the  contract  which  was  executed  by  him, 
the  same  evidence  proves  his  power  to  com- 
plete the  negotiation  and  contract  in  relation 
to  those  lands.  The  propriety,  therefore,  of 
admitting  much  of  the  testimony  which  was 
rejected,  depends  upon  the  decision  of  the 
first  point.  The  subsequent  letters  and  dec- 
larations, and  parol  contracts  made  by  Kings- 
bury  and  Goodrich,  should  have  the  same  ef- 
fect as  if  made  by  Champion  also.  Champion 
had  given  a  formal  authority  to  Goodrich  to 
convey  lands  in  the  same  Town  of  Bloomfield, 
which  were  owned  by  them  jointly  at  the 
same  time  when  he  admitted  the  power  of 
Kiugsbury,  and  also  of  Goodrich;  and  to  this 
testimony  there  was  no  objection.  The  plaint- 
iff also  offered  to  show  what,  for  the  purpose 
of  this  motion,  we  must  consider  as  proved — 
that  long  after  the  conveyances  had  been  exe- 
cuted by  Blood  to  Hale  and  Robinson,  Cham- 
pion stated  that  they  had  been  executed  at 
529*]  Goodrich's  *request,  and  by  his 
(Champion's)  authority;  and  that  they  all  had 
received  the  avails  of  such  sale.  This  testimo- 
ny was  proper,  and  should  have  been  received. 

What  should  be  the  measure  of  damages,  in 
the  event  of  a  recovery,  was  a  question  not 
agitated  on  the  trial,  and  one  that  could  not 
be  properly  raised,  until  the  plaintiff  had  es- 
tablished a  right  to  recover  something.  It 
would,  therefore,  be  traveling  out  of  the  bill 
of  exceptions  to  express  an  opinion  upon  it. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in— 5  N.  Y.,  242;  16  How.  Pr.,  447;  7  Abb. 
Pr.  248 ;  2  Bos.,  187 ;  3  E.  D.  S.,  430 ;  4  E.  D.  S.,  417;  14 
Kan.,  189. 


ETHERIDGE  v.  OSBORN. 

Landlord  and  Tenant — Breach  of  Covenants  by 
Former  does  not  Bar  Claim  for  Rent — Remedy 
of  Tenant — Emotion. 

The  failure  of  a  lessor  to  perform  certain  cove- 
nants contaiaed  in  the  lease,  which  if  performed 
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would  render  the  demised  premises  more  valuable, 
is  no  bar  to  the  lessors  claim  for  rent;  the  remedy  of 
the  lessee  is  by  action  to  recover  damages  for  the 
breach  of  the  covenants. 

The  omission  of  the  landlord  to  perform  his  cove- 
nants, does  not  amount  to  an  eviction.  There  can- 
not be  an  eviction  from  that  which  has  never  been 
enjoyed.  An  eviction  consists  in  taking  from  the 
tenant  some  part  of  the  demised  premises  of  which 
he  was*in  possession ;  not  in  refusing  to  put  him 
into  possession  of  that  which  by  the  agreement  he 
ought  to  have  enjoyed. 

Citations— 4  Wend.,  423,  505  ;  8  Cow.,  727. 

TERROR  from  the  Herkimer  C.  P.  Osborn 
Jj  sued  Etheridge  in  an  action  of  replevin 
for  the  taking  and  detaining  of  a  quantity  of 
hemlock  boards,  etc.  The  defendant  avowed 
the  taking,  as  and  for  a  distress  for  rent  of  cer- 
tain premises  occupied  by  the  plaintiff  under 
a  lease  from  the  defendant,  averring  that  $75, 
the  rent  of  the  premises  for  one  year,  due  Apr. 
1,  1829,  remained  unpaid,  and  that  for  that 
cause  he  took  the  boards,  etc  The  plaintiff 
pleaded  to  the  avowry  :  1.  Non  tenuit ;  2. 
Riens  in  arrere  ;  and  3.  That  by  the  lease  un- 
der which  he  held  the  premises,  bearing  date 
Sep.  27, 1825,  the  defendant  covenanted  to  con- 
struct a  raceway  of  specified  dimensions,  to 
conduct  water  from  West  CanadaCreek  through 
the  lot  of  which  the  demised  premises  were  a 
part,  so  as  to  contain  a  given  quantity  of  water, 
which  the  plaintiff  was  to  have  the  privilege  of 
using  in  the  working  of  *a  saw-mill  ;  [*o3O 
the  raceway  to  be  constructed  in  the  summer 
of  1826.  The  plaintiff  averred  that  the  defend- 
ant did  not,  in  the  year  1826,  construct  the 
raceway  of  the  prescribed  dimensions,  and  that 
in  consequence  thereof  he  had  not  been  able  to 
enjoy  the  premises ;  and  that  for  the  year  end- 
ing Apr.  1,  1829,  the  same  had  been  wholly 
useless  to  him,  4.  Another  plea,  the  same  in 
substance  as  the  third,  with  the  addition  of  an 
averment  that  the  whole  use  and  benefit  of  the 
demised  premises  to  the  plaintiff  depended 
upon  the  enjoyment  of  the  raceway.  The  de- 
fendant replied  to  the  third  plea,  that  he  per- 
formed all  and  singular  the  covenants  on  his 
part  undertaken  ;  and  to  the  fourth  plea  he  put 
in  a  similar  replication,  traversing  that  the 
whole  use  and  benefit  of  the  demised  premises 
depended  upon  the  enjoyment  of  the  raceway. 
On  these  pleadings  the  parties  went  to  trial. 
It  was  admitted  that  the  plaintiff  was  in  pos- 
session of,  and  held  the  demised  premises,  du- 
ring the  year  ending  Apr.  1,  1829,  and  that  the 
rent  of  that  year  had  not  been  paid.  It  was 
agreed  that  the  question  how  much  the  rent 
should  be  reduced  by  reason  that  the  saw  mill 
of  the  plaintiff  did  not  run  during  all  the  sum- 
mer of  1828,  should  be  submitted  to  the  jury 
on  the  evidence  taken  in  the  cause,  and  that 
the  court  should  order  such  verdict  on  the  is 
sues  as  to  them  should  seem  proper,  with  lib- 
erty to  either  party  to  turn  the  case  into  a  spe- 
cial verdict  or  bill  of  exceptions.  The  bill  of 
exceptions  states  that  the* jury,  after  making 
such  deductions  for  the  cause  aforesaid, brought 
in  a  verdict  for  the  defendant  for  $68.  The 
defendant  insisted  before  the  C.  P. ,  that  the  is- 
sues arising  upon  the  special  pleas  were  imma- 
terial issues,  amounting  to  no  more  than  the 
plea  of  riens  in  arrere,  and  that  he,  the  defend- 
ant, was  entitled  to  recover  the  whole  amount 
of  the  rent  avowed  for  ;  and  if  not  the  whole 
of  such  rent,  yet  he  was  entitled  to  the  sum 
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found  by  the  jury.  The  C.  P.  decided  that, 
according  to  the  true  construction  of  the  lease, 
and  under  the  pleadings  in  the  cause,  the  de- 
fendant was  not  entitled  to  recover  either  of 
such  amounts,  and  that,  notwithstanding  the 
verdict,  the  plaintiff  was  entitled  to  judgment 
for  six  cents  damages  and  six  cents  costs  ;  to 
which  decision  the  defendant  excepted.  A  ver- 
dict was  accordingly  entered  upon  the  record, 
53 1*]  by  which  *the  jury  find  the  issues  upon 
the  first  two  pleas  of  non  tenuit  and  riens  in  ar- 
rere  for  the  plaintiff  ;  upon  the  third  plea, that 
the  defendant  did  not  perform  his  covenants, 
and  upon  the  fourth,  that  he  did  not  perform, 
and  that  all  and  singular  the  use  and  benefit  of 
the  demised  premises  depended  upon  the  en- 
joyment of  the  raceway.  Upon  which  verdict 
a  judgment  for  the  plaintiff  for  six  cents  dam- 
ages and  six  cents  costs,  together  with  costs  of 
increase  was  entered.  The  defendant  sued  out 
a  writ  of  error. 

Mr.  A.  Hackley,  for  the  plaintiff  in  error. 

Mr.  L.  Ford,  for  the  defendant  in  error. 

By  the  Court,  Savage,*  Oh.  J.  The  only 
question  properly  arising  upon  this  bill  of  ex- 
ceptions is,  whether,  under  the  lease  between 
the  parties,  occupation  by  the  tenant  being  ad- 
mitted, the  landlord  was  entitled  to  rent. 

The  lease  is  admitted  by  the  pleadings.  None 
of  the  evidence  on  the  trial  is  stated,  except  an 
admission  that  the  tenant  was  in  possession, 
and  that  he  occupied  the  premises  for  the  time 
for  which  rent  was  claimed,  and  that  no  rent 
had  been  paid.  On  this  statement  there  can  be 
no  doubt  that  rent  must  be  paid.  It  is  the  ex- 
press stipulation  of  the  parties  that  it  shall  be 
paid  ;  it  is  reserved  by  the  lessor  ;  the  lessee 
covenants  to  pay  it,  and  it  is  agreed,  that  if  it 
shall  not  be  paid  in  30  days  after  the  day  on 
which  it  is  stipulated  to  be  paid,  the  landlord 
may  distrain  ;  there  is  no  room  for  argument 
about  it.  The  cause  seems  to  have  been  tried 
upon  the  assumption  that  the  tenant  had  not 
enjoyed  the  full  benefit  of  the  water  for  the  use 
of  his  saw-mill  ;  and  that  this  deficiency  arose 
from  the  fault  of  the  landlord,  in  not  making 
a  sufficient  raceway.  This  statement  of  facts 
will  not  relieve  the  tenant  from  the  payment  of 
the  rent,  unless  there  has  been  some  act  on  the 
part  of  the  landlord  which  amounts  to  an  evic- 
tion, in  whole  or  in  part,  from  the  demised 
premises.  That  has  not  been  shown.  When 
the  lease  was  executed,  the  raceway  had  not 
been  dug,  but  the  landlord  covenanted  that  he 
would  dig  it.  If  it  was  not  done  at  all,  the 
tenant  should  not  have  taken  possession,  if  he 
532*]  *did  not  intend  to  pay  rent;  but  having 
taken  possession,  and  occupied  the  premises, 
the  rent  must  be  paid.  In  this  respect  the  case 
is  very  like  the  case  of  Allen  v.  Pell,  4  Wend., 
505.  There  the  landlord  let  an  unfinished 
house,  and  agreed  to  finish  it  by  a  certain  day, 
but  did  not  do  it.  It  was  held  by  the  C.  P.  of 
N.  Y.,  and  also  by  this  court,  that  if  the  tenant 
actually  occupies  the  house,  he  was  bound  to 
pay  the  rent,  and  had  his  remedy  against  the 
landlord  upon  his  covenant  ;  but  could  not  set 
off  such  unliquidated  damages  against  the  rent. 
The  fact  of  possession  subjects  the  tenant  to 
the  payment  of  rent,  unless  there  has  been  an 
eviction.  In  this  case  there  has  been  no  evic- 
tion. An  eviction  consists  in  taking  from  the 
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tenant  some  part  of  the  demised  premises  of 
which  he  was  in  possession;  not  in  refusing  to 
put  him  in  possession  of  something  which,  by 
the  agreement,  he  ought  to  have  enjoyed.  A 
tenant  cannot  be  evicted  from  that  which  he 
never  possessed.  It  is  impossible,  therefore, 
upon  the  assumed  state  of  facts,  that  there  can 
have  been  an  eviction.  Had  the  landlord. after 
the  raceway  was  dug.and  the  water  let  in, and 
enjoyment  by  the  tenant,  subsequently  divert- 
ed the  water  from  the  raceway,  or  a  part  of  it, 
that  I  think  would  have  amounted  to  an  evic- 
tion, within  the  case  of  Lewis  v.  Payn,4  Wend., 
423,  and  Dyett  v.  Pendleton.8  Cow., 727,  which 
last  case,  in  the  Court  of  Errors,  carried  the 
doctrine  of  eviction  to  its  utmost  verge.  That 
doctrine  being  inapplicable  here,  and  the  dam- 
ages sustained  by  the  tenant  for  the  breaches 
of  covenant  by  the  landlord  not  being  a  proper 
subject  of  set-off,  it  follows  that  the  tenant 
must  pay  the  rent,  and  sue  the  landlord  upon 
his  covenant  to  obtain  redress,  if  his  covenants 
have  been  broken.  These  are  the  principles 
which  must  govern  in  the  decision  of  this  case; 
it  follows  that  the  defendant  is  entitled  to  a 
judgment  upon  his  avowry,  notwithstanding  a 
verdict  may  have  passed  for  the  plaintiff  on  the 
third  and  fourth  pleas. 

The  judgment  in  the  court  below  must  be  re- 
versed, with  costs;  venire  de  novo  to  be  awarded 
by  Herkimer  C.  P. 

Breach  of  covenant  by  lessor— Remedy  of  lessee.  Dis- 
tinguished—25  Wend.,  672. 

Limited-7  Hill,  55. 

Cited  in— 15  Wend.,  560 :  Clarke,  510 ;  2  N.  Y.,  288  ; 
4  Abb.  App.  Dec.,  464  ;  7  Lans.,  477. 

Eviction— What  act  constitutes.  Cited  in— 24  Barb., 
180  ;  31  Barb.,  120 ;  37  Barb.,  315 ;  14  How.  Pr.,  158  ;  1 
Bos.,  40;  8  Am.  Rep.,  325(106  Mass.,  204). 

Recoupment  of  damages.  Disapproved— 13  N.  Y., 
153. 

Cited  in-1  Hilt..  78. 


*JACKSON,  ex  dem.  JOHN  M'FAIL  [*533 

ET  AL. 

0: 
CRAWFORDS. 

Administration  of  Estates — Proceedings  to  Sell 
Heal  Estate — Jurisdiction  of  Surrogate — Reg- 
ularity of  Proceedings — Admissibility  of  Parol 

.   Evidence  to  Show — Practice. 

A  petition  to  a  surrogate  for  the  sale  of  real  es- 
tate, presented  by  administrators,  accompanied  by 
an  account  of  the  personal  estate  and  debts  of  the 
intestate,  is  sufficienttq  confer  jurisdiction  upon  the 
surrogate,  in  a  proceeding  relative  to  the  sale  of  real 
estate,  under  a  surrogate's  order  for  the  payment 
of  debts. 

The  title  acquired  under  such  sale  cannot  be  de- 
feated by  showing  any  error  or  irregularity  in  the 
proceedings  before  the  surrogate,  in  any  other  way 
than  by  appeal;  such  error  or  irregularity  cannot 
be  shown  in  a  collateral  action. 

Parol  evidence  is  admissible  to  show  the  regular- 
ity of  proceedings  before  a  surrogate  for  the  sale  of 
an  intestate's  estate,  where  it  appears  that  the  rec- 
ords and  papers  of  the  surrogate,  during  the  time 
that  the  proceedings  were  had,  were  not  properly 
kept ;  and  the  presumption  is  thus  raised  that  papers 
of  his  office  may  be  lost. 

Citations— 4  Wend.,  436 ;  1  R.  L.,  450,  sec.  23 ;  454, 
sec.  32. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Steuben  Circuit  in  Jan.,  1830,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 
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The  plaintiffs  claimed  the  premises  in  ques- 
tion as  the  heirs  at  law  of  their  father,  John 
M'Fail,  late  of  Cohocton  in  the  County  of  Steu- 
ben,  where  the  premises  are  situate.  The  de- 
fendant is  in  possession  under  title  derived  from 
an  administrator's  sale,  by  virtue  of  a  surro- 
gate's order.  The  rights  of  the  parties  depend 
upon  the  validity  of  that  sale. 

The  surrogate  of  the  county  produced  the 
records  of  his  office,  from  which  it  appeared 
that  June  18,  1817,  letters  of  administration 
were  granted  to  John  Slack  and  Samuel  D. 
AVells.  He  also  produced  the  following  papers, 
found  in  his  office:  1.  An  inventory  of  the  es- 
tate of  the  intestate,  filed  Dec.  1,  1817.  2.  An 
account  of  sales,  in  which  it  was  stated  that 
Jan.  22,  1818,  all  the  personal  property  of  the 
intestate  was  sold  at  public  vendue  ;  this  paper 
has  no  signature  to  it.  3  and  4.  Two  papers 
purporting  to  be  lists  of  debts  against  the  es- 
tate, also  without  signature.  5.  A  petition  from 
the  administrators,  bearing  date  Feb.  12,  1818, 
addressed  to  the  surrogate  of  the  county, stating 
that  they  found  the  personal  estate  to  be  insuf- 
ficient to  meet  the  demands  against  the  estate, 
534*j  and  praying  the  aid  of  the  surrogate  *in 
the  premises.  6.  A  paper  purporting  to  be  the 
minutes  of  a  surrogate's  court,  held  Apr.  8, 

1818,  in  the  handwriting  of  the  then  Surrogate, 
in  which  it  was  stated  that  at  such  court  all  the 
real  estate  of  John  M'Fail  was  ordered  to  be 
sold  at  public  sale.     7.  An  order  of  sale,  bear- 
ing date  Apr.  8,  1818,  by  which  the  adminis- 
trators were  directed  to  sell  all  the  real  estate 
of  the  intestate.and  that  one  John  Bennet  join 
in  the  conveyances;  this  order  was  marked  as 
recorded  on  the  day  of  its  date,  but,  in  fact, 
was  not  recorded  until  November,  1828.     8. 
Three  bonds,  executed  by  Mehitabel  M'Fail, 
the  widow  of  the  intestate,  with  surety,  to 
Thomas,  Benjamin  and  Daniel,  three  of  the 
minor  children  of  the  intestate;  in  which  bonds 
it  was  stated  that  Mehitabel  M'Fail  had  been 
appointed  by  the  surrogate,  guardian  of  the  in- 
fants, and  the  condition  of  each  bond  was, that 
she  should  in  all  things  well  and  faithfully  take 
care  of  the  goods,  chattels,  lands  and  tene- 
ments of  the  minor,  and  render  an  account,  etc. 
The  defendants  then  read  in  evidence  a  deed 
from  the  administrators  and  Bennet  to  Reuben 
Clawson,  bearing  date  Nov.  19,  1818,  reciting 
the  surrogate's  order  and  the  sale  of  the  prenT- 
ises,  and  conveying  all  the  real  estate  of  the 
intestate  to  the  grantee,  and  a  deed  from  Claw- 
son  of  the  same  premises,  bearing  date  Jan.  1, 

1819,  to  Stephen  Crawford,  the  husband  of  one 
and  father  of  the  other  defendants. 

The  plaintiffs  proved  that  besides  the  three 
children  of  the  intestate  for  whom  their  mother 
had  been  appointed  guardian,  as  appeared  by 
the  bonds  produced  by  the  surrogate,  William, 
another  son  of  the  intestate,  was  a  minor  Apr. 
8,  1818,  and  that  in  respect  to  him,  it  did  not 
appear  that  a  guardian  had  been  appointed. 
On  the  part  of  tke  defendants.it  was  then  proved 
by  the  surrogate  that  he  received  his  appoint- 
ment as  surrogate  in  1827;  that  he  found  some 
of  the  papers  belonging  to  the  office  at  the 
dwellings  of  two  of  his  predecessors,  and  some 
in  the  clerk's  office  of  the  county,  and  that  many 
of  the  proceedings  in  the  office  were  imperfect; 
that  he  had  diligently  searched  his  office,  and 
could  find  no  other  papers  relating  to  the  sale 
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of  the  premises  in  question  than  those  pro- 
duced by  him.  Slack,  one  of  the  administra- 
tors, testified  that  he  presented  to  the  surrogate 
the  *petition  for  the  sale  of  the  real  es-  [*535 
tate  of  the  intestate,  and  at  the  same  time  pre- 
sented the  account  of  debts  and  of  sales  of  the 
personal  property;  that  the  surrogate  made  an 
order  for  all  persons  interested,  to  show  cause 
why  the  real  estate  should  not  be  sold;  that  he, 
the  witness,  took  the  order  to  a  printer  in  Steu- 
ben  Co.,  to  have  it  published  in  a  newspaper, 
and  paid  to  the  surrogate  the  printer's  fees  for 
having  it  published  in  the  State  paper;  that  the 
order  was  published  in  a  newspaper  printed  in 
Steuben.and  a  notice  of  the  same  affixed  in  the 
town  in  which  the  premises  were  situate,  but 
he  did  not  observe  that  the  order  was  published 
in  the  State  paper,  nor  did  he  ever  see  any 
proof  of  its  publication  in  that  paper;  that  on 
the  day  appointed  for  showing  cause,  he  at- 
tended before  the  surrogate,  who  then  made 
the  order  of  sale.  He  also  proved  that  the  widow 
of  the  intestate  was  appointed  guardian  for 
three  of  the  children  of  the  intestate,  and  that 
he  paid  the  fees  for  the  appointment;  and  that 
but  one  appointment  of  guardian  was  made 
during  the  administration.  The  evidence  of 
this  witness  was  objected  to  by  the  plaintiffs  as 
inadmissible,  as  well  on  the  ground  that  he 
ought  not  to  be  permitted  to  prove  the  regu- 
larity of  his  proceedings,  as  that  parol  proof 
of  the  proceedings  had  in  the  case,  was  not 
competent  evidence.  The  objection,  however, 
was  overruled,  and  the  evidence  received. 

The  counsel  for  the  plaintiffs  insisted  that 
the  evidence  adduced  on  the  part  of  the  defend- 
ants was  not  sufficient  to  bar  a  recovery;  that 
the  defendants  were  bound  to  show  a  strict 
compliance  with  the  requisitions  of  the  Statute 
Regulating  Sales  under  Surrogates'  Orders; 
that  they  had  failed  in  showing  the  publication 
of  the  order  to  show  cause  in  the  State  paper, 
and  had  also  failed  in  showing  an  appointment 
of  guardian  for  the  infant  heirs,  in  reference 
to  the  proceeding  had  to  obtain  a  sale:  the  ap- 
pointment being  that  of  a  general  guardian, and 
not  of  a  guardian  ad  litem  ;  that  as  to  William, 
one  of  the  heirs,  there  was  no  pretense  of  a 
guardian  having  been  appointed  for  him  for 
any  purpose,  and  that,  consequently, as  to  him, 
the  proceedings  were  wholly  void.  The  judge 
instructed  the  jury  that,  under  the  circum- 
stances of  the  case,  they  were  warranted  to  pre- 
sume that  all  necessary  proceedings  had  been 
duly  *had  before  the  surrogate,  that  [*536 
the  order  to  show  cause  had  been  published  in 
the  State  paper,  and  that  guardians  for  the  in- 
fant heirs  had  been  properly  appointed;  and  if 
they  should  so  find,  the  defendants  would  be 
entitled  to  their  verdict.  The  jury,  according- 
ly found  a  verdict  for  the  defendants,  which 
the  plaintiffs  now  moved  to  set  aside. 

Mr.  S.  Stevens,  for  the  plaintiffs. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  case 
of  Jackson  v.  Robinson,  4  Wend.,  436,  was  very 
similar  to  this.  The  plaintiff  in  that  case  claimed 
under  a  sale  made  by  virtue  of  a  surrogate's 
order.  He  proved  the  letters  of  administration 
and  the  application,  on  the  part  of  the  surviv- 
ing administrator,  to  the  surrogate,  setting 
forth  the  deficiency  of  personal  assets,  and  re- 
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questing  the  aid  of  the  surrogate.  The  several 
orders  of  the  surrogate,  made  in  pursuance  of. 
such  application,  were  also  proved.     The  de- 
fendant objected  to  the  sufficiency  of  the  evi- 
dence to  entitle  the  plaintiff  to  recover,  on  the 
ground,  among  others,  that  it  had  not  been 
shown,  otherwise  than  by  the  recitals  in  the 
orders  themselves,  that  there  were  any  debts 
due  from  the  estate,  or  that  there  was  a  defi- 
ciency of  assets  to  pay  the  same,  or  that  the 
personal  property  had  been  applied  to  the  pay- 
ment of  debts  and,  consequently,  that  enough 
had  not  been  shown  to  give  the  surrogate  ju- 
risdiction; and  upon  this  objection  being  over- 
ruled, he  offered  to  prove  affirmatively  that  it 
did  not  appear  from  the  inventory  and  other 
papers  presented  by  the  administrator  to  the 
surrogate,  on  his  application  for  an  order  of 
sale,  that  any  debts  remained  due  from  the  es- 
tate of  the  intestate,  and  that  it  did  appear  that 
a  large  amount  of  the  property  of  the  estate  re- 
mained undisposed  of.     This  evidence  was  ex- 
cluded by  the  judge,  and  upon  an  application 
for  a  new  trial,  we  held  that  his  decisions  were 
correct ;  that  the  petition  of  the  administrator 
to  the  surrogate  for  the  sale  of  the  real  estate, 
accompanied  by  an  account  of  the  personal  es- 
tate and  debts  of  the  intestate,  was  sufficient  to 
confer  jurisdiction  upon  the   surrogate  over 
537*]   *the  subject-matter,  in  a  proceeding 
under  this  Act;  1  R.  L.,  450,  sec.  23;  that  in 
deciding  whether  there  is  personal  property 
sufficient  to  pay  the  debts,  he  acts  judicially  ; 
and  if  he  should  decide  erroneously  in  respect 
to  it,  or  should  make  a  mistake  as  to  any  other 
matter  submitted  to  his  examination  and  de- 
cision, it  would  not  affect  his  jurisdiction;  that 
the  proceedings  would  not  on  that  account  be 
void,  but  voidable  only;  that  they  could  not 
be  impeached  for  any  irregularity  before  the 
surrogate  in  a  collateral  action,  but  must  be 
corrected  on  appeal.  1  R.  L.,  454,  sec.  32.  That 
decision  fully  covers  this  case.     The  defects 
imputed  to  the  proceedings  of  the  surrogate 
here,  are  all  subsequent  to  the  presentation  of 
the  petition  for  a  sale  and  the  inventories  which 
accompanied  it ;  and  if  they  were  admitted  to 
exist,  would  go  to  the  regularity  of  the  pro- 
ceedings only,  and  would  not  affect  the  juris- 
diction of  the  surrogate,  or  the  validity  of  his 
order  of  sale.     But  the  parol  evidence  fully 
warrants  the  conclusion  that  all  the  proceed- 
ings before  the  surrogate  were  strictly  formal 
and  regular;  and  this  evidence,  I  think,  was 
properly  admitted,  under  the  circumstances  of 
the  case.     It  was  satisfactorily  shown,  by  the 
testimony  of  the  surrogate, that  the  records  and 
other  papers  belonging  to  the  surrogate's  office 
of  Steuben  when  he  took  possession  of  it, were 
in  great  confusion;  that  many  of  them  were 
not  in  the  office,  but  were  found  in  the  posses- 
sion of  the  families  of  the  two  preceding  in- 
cumbents.and  some  in  the  county  clerk's  office. 
This  warranted  the  presumption  that  many 
of  them  had  been  lost,  and  justified  the  admis- 
sion of  the  testimony  of  the  administrator.show- 
ing  what  proceedings  did  actually  take  place 
before  the  surrogate.     The   presumption  of 
the  entire  regularity  of  those  proceedings  is 
strengthened  by  the  long  acquiescence  of  the 
heirs  at  law.  On  the  whole,  I  think  it  is  a  clear 
case  for  the  defendants,  and  that  the  motion  for 
a  new  trial  ought  to  be  denied. 


Sale  of  real  estate  by  order  of  Surrogate— Remedy 
in  case  of  irregularity.  Distinguished— 13  Wend., 
472 ;  1  Hill,  138 ;  37  Am.  Dec.,  304. 

Cited  in— 20  Wend.,  246;  16  N.  Y.,  191 ;  10  Barb.,  482; 
31  Barb.,  669 ;  1  Bradf .,  187 ;  3  Wall.,  405 ;  41  Ind.,  564 ; 
47  Am.  Dec..  60  (2  Doug'.,  433). 

Secondary  evidence—  When  admissible.  Cited  in— 
19  Wend.,  366 ;  7  Barb.,  45 ;  6  Bos.,  491. 

Petition— When  sufficient  to  confer  jurisdiction. 
Cited  in— H.  &  D.,  262 ;  5  N.  Y.,  513  ;  26.N.  Y.,  61 ;  8 
Wall.,  405 ;  46  Ind.,  112. 

Also  cited  in— 12  Bank.  Reg.,  102. 


*CHAPIN  ET  AL.  v.  MARVIN.     [*538 

Wills  —  Devise  to  Wife  as  Long  as  She  Should  Re- 
main Widow  of  Testator,  Then  Moiety  to 
Adopted  Son  with  Remainder  to  Him  on  Her 
Death,  Held  a  Vested  Remainder  Subject  to 
Sale  on  Execution. 

Where  a  testator,  aft  ^expressing-  in  his  last  will 
and  testament  his  intent  to  dispose  of  all  his  worldly 
property,  gave  to  his  wife  all  his  estate,  real  and 
personal,  so  long  as  she  should  remain  his  widow, 
and  in  case  she  married  again  directed  that  one  half 
of  all  his  lands  and  tenements  should  go  to  an  adopt- 
ed son,  and  by  a  subsequent  clause  gave  to  the  same 
son,  at  the  decease  of  his  wife,  the  remaining  part 
of  his  landed  property,  and  after  the  death  of  the 
testator  his  widow  married  again,  and  the  son  en- 
tered into  possession  of  the  moiety  of  the  lands  ;  it 
was  held,  as  to  the  remaining  moiety,  that  by  the 
will  the  son  acquired  in  it  a  vested  remainder  ;  that 
his  interest  in  the  same  was  the  subject  of  sale  un- 
der execution,  and  that  on  the  decease  of  the  widow 
the  purchaser  at  sheriff's  sale  of  the  interest  of  the 
son  was  entitled  to  the  possession  of  such  remain- 
ing half,  although  previous  to  the  decease  of  the 
widow  the  son  had  died. 

The  devise  of  the  remaining  part  of  the  landed 
property  of  the  testator  disposes  of  what  was  left 
of  the  estate  as  well  as  interest  of  the  testator,  after 
carving  out  the  life  estate  of  the  widow. 

Citations—  Fearne,  6,  9,  11,  19,  239  ;  18  Ves.,  195  ; 
Cowp.,  306,  307,  308  ;  9  Johns.,  222  ;  6  Cruise,  192  ;  11 
Johns.,  365;  12  Johns.,  389. 


was  an  action  of  ejectment,  tried  at 
JL  the  Ontario  Circuit  in  Dec.,  1832,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  plaintiffs  claimed  the  premises  in  ques- 
tion as  the  heirs  at  law  of  Oliver  Chapin,  who 
they  insisted  became  seised  of  the  same  by  virt- 
ue of  a  purchase  at  sheriff's  sale  under  an  exe- 
cution against  one  Oliver  Giles  Adams,  by  virtue 
of  a  judgment  docketed  Sep.  4,  1816.  The  exe- 
cution issued  on  the  judgment  was  made  re- 
turnable in  Oct.,  1816,  and  Apr.  4,  1817,  the 
sheriff  of  Ontario,  by  virtue  thereof  and  the 
sale  had  thereon,  executed  to  Oliver  Chapin  a 
deed  reciting  that,  by  virtue  of  the  execution, 
he  had  seized  and  sold  to  Oliver  Chapin  all 
the  right,  title  and  interest  of  Oliver  G.  Adams 
in  and  to  that  certain  piece  or  parcel  of  land, 
known  and  distinguished  as  being  part  of  lotNo. 
33,  in  township  No.  10,  in  the  fourth  range  of 
townships  in  the  County  of  Ontario,  reference 
being  had  to  a  deed  executed  by  Nathaniel 
Norton  and  Patty  his  wife  to  Oliver  Adams, 
July  2,  1798,  which  deed  it  was  admitted  by 
the  defendant,  embraced  the  land  whereof 
one  Oliver  Adams  died  seised,  and  of  which 
the,  premises  described  in  the  plaintiff's  de- 
claration *are  a  parcel.  To  show  title  [*531> 
in  Oliver  Giles  Adams,  the  plaintiffs  read  in 
evidence  the  last  will  and  testament  of  Oliver 
Adams,  bearing  date  May  18,  1799,  whereby 
the  testator,  after  commencing  his  will  in  these 
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words:  "And  as  touching  such  worldly  estate 
and  goods  as  it  has  pleased  God  to  bless  me 
with  in  this  life,  I  give,  devise,  order,  direct 
and  dispose  of  in  the  following  manner,"  dis- 
poses of  his  real  estate  in  the  words  following: 
"I  order  and  direct  that  my  dear  and  well  be- 
loved wife  Susanna  Adams  shall  have  and  pos- 
sess all  my  estate,  real  and  personal,  both  lands 
and  tenements,  goods  and  chattels,  so  long  as 
she  shall  remain  my  widow;  but  provided  she 
shall  marry  to  another  man,  then  the  one  half 
of  all  my  estate,  lands  and  tenements,  shall  be 
given  to  Oliver  Giles  Adams  (a  child  whom  we 
have  adopted),  at  such  time  as  he  shall  be 
twenty-one  years  of  age ;  (and  then  after  charg- 
ing Oliver  Giles  Adams  with  the  payment  of 
certain  legacies  after  he  shall  come  into  posses- 
sion of  the  aforementioned  premises,  proceeded 
as  follows:)  the  remaining  part  of  my  landed 
property  shall  be  given  to  the  aforesaid  Oliver 
G.  Adams  at  the  decease  of  my  aforementioned 
wife,  Susanna  Adams."  In  1804  Oliver  Adams 
died  in  possession  of  a  farm  of  which  the  prem- 
ises claimed  are  a  part.  About  two  years  after 
his  death  his  widow  intermarried  with  one 
Joab  Loomis,  and  resided  with  her  second  hus- 
band on  the  premises  claimed  in  this  suit  until 
her  death,  in  1830.  Soon  after  the  marriage  of 
the  widow  with  Loomis,  Oliver  Giles  Adams 
entered  and  took  possession  of  one  half  of  the 
farm  whereof  Oliver  Adams  died  seised,  and 
remained  in  possession  until  Oliver  Chapin  en- 
tered under  his  purchase  at  sheriff's  sale,which 
entry  was  previous  to  the  death  of  Oliver  Giles 
Adams,  which  happened  in  1825;  and  the  pos- 
session thus  taken  was  continued  in  Oliver 
Chapin  until  his  death,  and  still  remains  in  his 
heirs.  The  heirs  of  Oliver  Chapin  now  claim 
that  since  the  death  of  the  widow  of  Oliver 
Adams,  they  have  been  and  are  entitled  to  re- 
cover the  remaining  half  of  the  farm  whereof 
Oliver  Adams  died  seised.  The  jury,  under 
charge  of  the  judge,  found  a  verdict  for  the 
plaintiffs,  which  the  defendant  now  moves  to 
set  aside. 

54O*J  *Messrs.  J.  A.  Spencer  and  S. 
Stevens,  for  the  defendant,  insisted :  1 .  That 
Oliver  G.  Adams  had  not  such  an  interest  in 
the  premises  in  question  as  could  be  affected 
by  a  judgment  against  him,  or  sold  on  an  exe- 
cution ;  and  2.  That  by  the  will,  Oliver  G. 
Adams  took  only  a  contingent  interest  depend- 
ing upon  his  surviving  the  widow  of  the  testa- 
tor, and  that  he  did  not  take  a  vested  remain- 
der; and  having  died  previous  to  the  termina- 
tion of  the  estate  of  the  widow,  the  title  to  the 
premises  in  question  vested  in  the  heirs  at  law 
of  the  testator. 

Mr.  J.  C.  Spencer,  for  the  plaintiffs,  made 
the  following  points:  1.  By  the  devise  of  the 
remaining  part  of  the  testator's  landed  estate 
to  Oliver  G.  Adams,  the  residue,  after  taking 
out  the  widow's  life  estate,  passed  to  Oliver  G. 
Adams;  2.  That  the  interest,  which  thus 
passed  to  him  was  the  remainder  of  the  estate 
in  fee,  and  that  it  vested  on  the  death  of  the 
testator;  and  3.  That  the  interest  of  Oliver  G. 
Adams  in  the  premises  in  question  was  subject 
to  sale  under  the  judgment  obtained  against 
him,  and  the  execution  issued  thereon. 

By  the  Court,  Nelson,  J.  There  can  be  no 
doubt,  upon  reading  the  will  in  question,  as  to 
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the  true  intent  of  the  testator;  and  that  is  ta 
govern,  if  not  inconsistent  with  the  rules  of 
law.  The  testator  intended  to  effect  three 
things:  1.  To  give  to  his  wife  an  estate  for  life 
in  the  whole  of  the  premises,  if  she  continued 
a  widow;  2.  On  her  death,  that  the  estate 
should  go  to  Oliver  G.  Adams;  and  3.  That  if 
his  wife  married,  a  moiety  of  the  estate  should 
in  that  event,  pass  to  Oliver  G.  Adams  in  pos- 
session. Adams  took  a  vested  remainder  in  the 
whole  estate,  because  it  depended  upon  a  cer- 
tain event,  to  wit:  the  death  of  the  widow, who 
took  a  life  estate  by  implication,  determinate 
as  to  a  moiety  on  the  second  marriage.  The 
conditional  limitation  to  the  precedent  estate 
(the  estate  for  life),  to  wit:  the  second  mar- 
riage gave  to  Adams  the  possession  of  a  moiety 
on  the  happening  of  that  event.  Fearne  19, 
Butler's  Notes;  pages  6  and  11  of  Fearne;  also 
p.  239.  As  to  conditional  limitations  generally 
see  Fearne,  p.  9,  etc.  ,» 

*At  common  law,  there  could  have  [*541 
been  no  doubt  that  the  remainder  of  the  moiety 
of  the  premises  in  question  would  have  been  a 
vested  remainder.  An  estate  during  widow- 
hood of  one  moiety  would  have  been  created 
by  the  terms  of  will,  and  for  life  of  the  other, 
with  remainders  to  Adams  ;  the  first  would 
have  been  contingent,  the  event  being  uncer- 
tain ;  the  second,  a  vested  remainder.  Upon 
this  rule  of  construction,  if  the  widow  had  not 
married,  she  would  have  held  the  one  moiety, 
depending  upon  that  contingency,  during  life; 
and  the  event  not  happening,  it  would  then 
have  gone  to  the  heirs  of  the  devisor.  But  in 
construing  wills,  the  intent  of  the  devisor  is  to 
control ;  and  we  cannot  but  see  that  Adams 
was  to  take  the  whole  estate  upon  the  death  of 
the  widow.  The  clause  disposing  of  the  "  re- 
maining part  of  my  landed  property,"  as  ex- 
pressed in  the  will,  gives  what  was  left,  after 
taking  out  the  estate  devised  to  the  wife  upon 
the  conditional  limitation.  If  there  had  been 
no  limitation  in  the  will,  the  wife  clearly, 
under  the  words,  "  all  my  estate,  real  and  per- 
sonal," would  have  taken  the  whole  estate  in 
fee.  18  Ves.,  195  ;  Cowp.,  306-308  ;  9  Johns., 
222;  6  Crui.,  192,  etc.;  11  Johns.,  365;  12  Id., 
389.  We  need  not  cite  authorities  to  show  that 
a  vested  remainder  may  be  sold  under  an  exe- 
cution. We  see  no  difficulty  in  the  description 
of  the  property  in  the  sheriff's  deed  to  the  an- 
cestor of  the  plaintiffs.  The  parcel  admitted 
to  be  described  in  the  plaintiffs'  declaration 
means,  by  fair  construction,  the  premises  of 
which  the  testator,  Oliver  Adams,  died  seised. 

New  trial  denied. 


*DOX 

v. 
BACKENSTOSE,  Administratrix,  etc. 


Administration   of  Estates  —  Revised  Statutes  — 
Scire  Facias  —  Pleading  and  Practice. 

It  is  a  good  plea  to  a  declaration  on  a  scire  facias 
quare  executionem  non,  issued  against  an  adminis- 
tratrix, that  she  has  not  rendered  an  account  of  her 
administration  to  the  surrogate. 

Whether  the  conferring-  of  power  upon  surro- 
gates to  direct  the  issuing  of  executions  against  the 
estates  of  deceased  persons,  has  not  superseded  the 
practice  of  a  scire  facias  to  revive  a  judgment, 
cjwcere. 
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It  seems,  that  after  an  order  of  a  surrogate  di- 
recting an  execution,  a  scire  facias  may  be  prose- 
•cuted. 


Citations— 2  R.  S..  87,  sec. : 


8,  sec.  32. 


TiEMURRER  to  plea.  The  plaintiff  declared 
jJ  on  a  scire  facias  quare  executionem  non.  The 
defendant  pleaded  that  she  had  not,  before  the 
issuing  of  the  scire  facias,  rendered  and  settled 
the  accounts  of  her  administration,  wherefore 
she  prayed  judgment  if  the  plaintiff  ought  to 
have  execution.  To  this  plea  the  plaintiff  de- 
murred. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.  The 
plea  of  the  defendant  is  no  answer  to  the  dec- 
laration, for  admitting  that  the  plaintiff  cannot 
sue  out  an  execution,  until  after  the  adminis- 
tratrix has  accounted,  still  he  is  entitled  to 
judgment  that  he  have  his  execution.  Should 
he,  after  such  judgment,  issue  execution  with- 
out the  previous  order  of  the  surrogate,  the 
court  will  set  asidte  the  process  ;  but  without 
the  judgment  of  this  court,  he  cannot  regularly 
sue  out  execution  upon  the  judgment  which  is 
sought  to  be  revived,  even  after  the  adminis- 
tratrix has  accounted  to  the  surrogate. 

Mr.  C.  P.  Kirkland,  for  the  defendant. 
There  is  no  necessity  for  a  judgment  of  re- 
vival, the  surrogate  being  expressly  authorized 
to  direct  the  issuing  of  the  execution.  2  R.  S., 
116,  sec.  20. 

By  the  Court.  Savage,  Ch.  J.  The  Revised 
Statutes  have  materially  altered  the  law  and 
the  practice  in  relation  to  executors  and  ad- 
ministrators. Formerly,  it  was  often  important 
,  to  obtain  a  judgment  as  early  as  possible 
against  an  executor  or  administrator  ;  for  the 
first  judgment  was  entitled  to  priority  in  pay- 
ment. But  now,  neither  the  commencement  of 
543*]  *a  suit,  nor  the  obtaining  a  judgment 
against  an"  executor  or  administrator,  entitles 
such  debt  to  a  preference  over  others  of  the 
same  class.  2  R.  S. ,  87,  sec.  28. 

The  jurisdiction  of  the  surrogate  has  been 
extended  and  enlarged  in  relation  to  this  class 
of  persons.  Executors  and  administrators 
themselves  have  a  new  character,  and  stand  in 
a  different  relation  from  what  they  formerly 
did  to  the  creditors  of  the  deceased  persons 
with  whose  estates  they  are  intrusted.  They 
are  not  now  the  mere  representatives  of  their 
testator  or  intestate — they  are  constituted  trust- 
ees ;  and  the  property  iii  their  hands  is  a  fund, 
to  be  disposed  of  in  the  best  manner  for  the 
benefit  of  the  creditors,  and  not  liable,  as  it 
once  was,  to  be  dissipated  in  bills  of  costs,  cre- 
ated by  the  anxiety  of  creditors  to  obtain  the 
first  judgment,  and  thus  secure  the  payment  of 
their  debts  to  the  prejudice  perhaps  of  others. 
Now  a  more  equitable  rule  prevails.  No  pref- 
erence is  given  among  debts  of  the  same  class. 
"  No  execution  shall  issue  upon  a  judgment 
against  an  executor  or  administrator  until  an 
account  of  his  administration  shall  have  been 
rendered  and  settled,  or  unless  on  an  order  of 
the  surrogate  who  appointed  him  ;  and  if  an 
account  has  been  rendered  to  the  surrogate  by 
suck  executor  or  administrator,  execution  shall 
issue  only  for  the  sum  that  shall  have  ap- 
peared, on  the  settlement  of  such  account,  to 
have  been  a  just  proportion  of  the  assets  appli- 
cable to  the  judgment."  2  R.  S.,  88,  sec.  32. 
This  provision  is  positive.  Until  the  statute  has 
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been  complied  with,  the  plaintiff  is  not  in  a 
situation  to  issue  an  execution.  The  defendant 
here  is  called  on  to  show  cause  why  execution 
should  not  issue.  She  does  show  cause  ;  and 
that  cause  is,  that  until  the  plaintiff  calls  her 
into  another  court;  and  gives  her  an  oppor- 
tunity to  show  before  the  appropriate  tribunal 
the  true  state  of  the  fund  in  her  hands,  he  is 
not  in  a  situation  to  ask  this  court  for  an  exe- 
cution upon  the  judgment.  If  18  months  have 
expired  since  her  appointment,  the  plaintiff 
may  obtain  an  order  from  the  surrogate  re- 
quiring her  to  render  an  account  of  her  pro- 
ceedings. On  the  rendering  of  such  account, 
the  surrogate  is  invested  with  equitable  powers. 
The  statutory  provisions  on  this  subject  are 
ample  ;  to  the  surrogate  the  plaintiff  must  re- 
sort, and  there  have  the  matter  examined,  and 
*the  amount,  if  any  due  him,  liqui-  [*544 
dated,  and  an  order  obtained,  specifying  the 
amount  for  which  execution  may  issue.  All 
this  is  good  cause  for  the  defendant  to  show 
why  this  court  ought  not  at  present  to  award 
an  execution. 

Whether  the  former  practice  of  proceeding 
by  scire  facias,  to  issue  execution  against  exec- 
utors and  administrators,  has  not  been  super- 
seded by  the  statute  transferring  to  the  surro- 
gate authority  to  order  the  issuing  of  an  exe- 
cution, is  a  question  not  now  necessary  to  be 
decided  ;  but  if  it  is  not,  it  seems  to  me  the  in- 
tention of  the  Legislature  may  be  frustrated.  I 
doubt  very  much  whether  this  court  would  be 
justified  in  looking  into  the  equities,  which  are 
properly  inquirable  into  before  the  surrogate  ; 
if  it  would  not,  it  is  evident  that  the  whole 
subject  is  under  the  supervision  and  control  of 
the  surrogate.  I  see  no  good  reason  for  pre- 
venting a  plaintiff,  who  has  the  surrogate's  or- 
der, from  instituting  proceedings  in  this  court; 
but  on  this  point  no  definite  opinion  is  given. 
It  is  enough  that,  until  the  order  is  obtained, 
no  execution  can  issue. 

Judgment  for  defendant,  on  demurrer;  leave 
to  plaintiff  to  reply. 

Distinguished— 23  Wend.,  478. 

Execution  by  order  of  surrogate.  Criticised— 49  N. 
Y  164 

Cited  in-26  Wend.,  416 ;  64  N.  Y.,  195 :  53  Barb.,  90. 

Executors  and  administrators— Duties  and  powers 
of.  Cited  in-2  Hill,  186 ;  9  N.  Y.,  149 ;  88  N.  Y.,  511, 
512;  12  How.  Pr.,  118;  Tuck.,  127. 


OSWEGO  BANK  «.  OSWEGO  VILLAGE. 

A  bank  located  in  a  village,  may  be  assessed  for  a 
village  tax  voted  previous  to  the  bank  going  into 
operation,  if  before  the  assessment  be  made  the 
bank  is  deriving  an  income  from  its  capital  stock. 

THIS  was  an  action  of  trespass,  brought  by 
the  Bank  of  Oswego  against  the  President 
and  Trustees  of  the  Village  of  Oswego,  for  the 
taking  of  $332  from  the  counter  of  the  Bank 
by  the  collector  of  the  village,  under  a  war- 
rant issued  by  the  defendants  for  the  collec- 
tion of  a  village  tax,  the  sum  taken  being  the 
amount  assessed  to  the  plaintiffs.  The  tax  was 
voted  at  the  annual  village  meeting  in  May, 
1831,  but  the  assessment  was  not  completed 
until  Feb.  1832.  The  Bank  was  incorporated 
Mar.  14,  1831,  but  officers  to  conduct  its  affairs 
were  not  chosen  untiljuly,  1831;  banking  ope- 
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rations  by  the  issuing  of  bills,  etc.,  were  not 
commenced  until  September  following,  and  no 
dividend  was  declared  until  July,  1832,  when 
545*]*a  dividend  of  five  per  cent,  upon  their 
capital  stock  was  declared  for  the  preceding 
ten  months.  The  plaintiffs  contended  that  un- 
der these  circumstances  they  were  not  liable 
to  be  assessed,  and  the  question  was  submit- 
ted to  the  court  upon  a  case  made. 

The  Court  were  of  opinion,  inasmuch  as 
the  plaintiffs  were  deriving  an  income  from 
their  capital  stock  at  the  time  of  the  assess- 
ment, upon  which  a  dividend  was  subsequently 
made,  that  they  were  liable  to  pay  the  sum  as- 
sessed upon  them,  and  according  to  the  stipu- 
lation of  the  parties,  directed  judgment  of  non- 
suit to  be  entered. 


VANDERZEE  v.  M'GREGOR. 

Libd  —  Memorial,  demonstrating  against  Grant- 
ing of  License  to  Keep  a  Tavern,  a  Privileged 
Communication. 

A  memorial  presented  to  a  Board  of  Excise,  re- 
monstrating against  the  granting  of  a  license  to  a 

Particular  individual  to  keep  a  tavern,  charging 
im  with  stirring  up  justice's  suits,  with  a  view  of 
having  the  causes  tried  at  his  tavern,  is  a  privileged 
•communication  ;  and  no  action  lies  as  for  the  pub- 
lication of  a  libel,  unless  express  malice  be  proved. 
The  circulation  of  the  memorial  for  the  purpose 
•of  obtaining  signatures  thereto  is  within  the  priv- 
ilege. 

Citations—  5  Johns.,  508  ;  1  W.  Bl.,  386  ;  Bull.  N.  P., 
8-10  ;  Cro.  Jac.,  91  ;  3  Johns.,  380  ;  4  Serg.  &  R.,  424. 


was  an  action  for  a  libel,  tried  at  the 
-L  Saratoga  Circuit  in  Nov.,  1831,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  writing  charged  to  be  a  libel  was  a  me- 
morial signed  by  the  defendant  and  23  other 
persons,  inhabitants  of  the  Town  of  Wilton, 
presented  to  the  Board  of  Excise  of  that  town, 
remonstrating  against  the  granting  of  a  license 
to  the  plaintiff  to  keep  a  tavern  in  that  town, 
for  the  year  then  ensuing,  he  having  been  li- 
censed for  a  number  of  years  previously  to 
keep  a  tavern.  It  was  stated  in  the  memorial 
that  the  plaintiff  was  a  professional  pettifog- 
ger; that  he  stirred  up  suits;  that  he  endeavord 
to  have  justice's  courts  appointed  at  his  house; 
that  he  demanded  juries  when  wholly  unneces- 
sary, for  the  purpose  of  bringing  large  num- 
bers of  people  together  at  his  tavern.  The  me- 
morial was  presented  to  the  Board  of  Excise, 
who  showed  it  to  the  plaintiff  when  he  applied 
546*Jf  or  a  license.  The  Board  adjourned  *for 
a  week,  to  consider  the  memorial,  and  then 
granted  a  license  to  the  plaintiff.  It  was  proved 
by  several  persons  that  the  defendant  read  the 
memorial  to  them  previous  to  its  presentation 
to  the  Board,  and  requested  them  to  sign  it, 
but  that  they  refused  to  do  so.  On  this  evidence 
the  judge  nonsuited  the  plaintiff,  and  a  motion 
was  now  made  to  set  it  aside. 


NOTE. — Slander— Privileged  communications.  See 
Ring  v.  Wheeler,  7  Cow.,  725,  note;  Sewall  v.  Cat- 
lin,  3  Wend.,  291,  note. 

See,  generally,  on  the  subject  of  slander,  Moody 
v.  Baker,  5  Cow.,  351,  notes  cited ;  Bullock  v.  Koon, 
fl  Cow.,  30,  note,  and  other  notes  cited ;  Skinner  ads. 
Powers,  1  Wend.,  451,  note;  Oilman  v.  Lowell,  8 
Wend.,  573,  note. 


Mr.  W.  L.  F.  Warren,  for  the  plaintiff. 
Mr.  J.  Ellsworth,  for  the  defendant. 

By  the  Court,  Sutherland.  J.  The  memo- 
rial in  this  case  was  clearly  a  privileged  com- 
munication, within  the  authority  of  Thorn  v. 
Blanchard,  5  Johns..  508,  where  the  doctrine 
is  discussed  at  length  by  the  counsel,  and  all 
the  authorities  are  collected.  The  libel  in  that 
case  was  a  petition  to  the  Council  of  Appoint- 
ment, praying  the  removal  of  the  plaintiff 
from  the  office  of  district  attorney,  and  assign- 
ing as  the  ground  of  such  request,  that  the 
plaintiff  grossly  abused  and  perverted  the 
powers  of  his  office.  It  was  signed  by  the  de- 
fendant and  many  other  citizens,  and  the 
plaintiff  was,  in  fact,  removed  from  office.  It 
was  held  that  the  nature  of  the  communication 
and  the  occasion  on  which  it  was  made  pre- 
vented the  legal  inference  of  malice,  and  that 
the  plaintiff  could  not  recover  without  proving 
express  malice.  The  leading  cases  on  the  point 
are,  1  W.  BL,  386  ;  Bull.  N.  P.,  8-10  ;  Cro. 
Jac.,  91;  Jarcis  v.  Hathaway,  3  Johns.,  180, 
and  4  Serg.  &  R.,  424.  The  question  of  malice 
is  generally  submitted  to  the  jury,  accompa- 
nied with  proper  instructions  from  the  court; 
but  where  there  is  no  evidence  of  malice,  ex- 
cept the  mere  publication,  and  that  is  of  a 
privileged  character,  if  the  jury  should  find  a 
verdict  for  the  plaintiff,  it  would  be  the  duty 
of  the  court  to  grant  a  new  trial.  When  the 
judge,  therefore,  upon  the  mere  evidence  of 
publication,  nonsuits  the  plaintiff,  the  nonsuit 
ought  not  to  be  set  aside;  there  is  no  legal  evi- 
dence of  malice  whatever,  and  without  that  the 
action  is  not  sustained;  the  jury  have  nothing 
to  pass  upon.  Perhaps  the  presenting  the  pe- 
tition to  different  individuals  for  their  signa- 
ture *might  be  considered  a  publication  [*547 
of  the  libel,  and  not  covered  by  the  privilege; 
but  I  am  inclined  to  think  that  if  rhe  nature  of 
the  communication  is  such  as  to  be  privileged, 
when  presented  to  the  tribunal  for  which  it 
was  originally  designed,  that  it  cannot  be  a  li- 
belous  publication  of  it  to  present  it  to  others 
for  their  signature.  The  nature  of  the  trans- 
action requires  that  the  memorial  should  be 
circulated  to  obtain  signatures;  and  unless  ex- 
press malice  be  shown,  the  conclusion  of  law, 
within  the  principle  above  adverted  to  is,  that 
it  was  circulated  with  a  bonafide  intent  of  ob- 
taining signatures,  and  not  to  propagate  slan- 
derous charges  against  the  party. 

New  trial  denied. 

Applied — 4  Duer,  274. 

Cited  in— 21  Wend.,  326 ;  25  Wend.,  449 ;  17  N.  Y., 
193;  30  N.  Y.,  26;  15  Barb.,  109;  31  Barb.,  467;  Edm., 
193 ;  2  Bos.,  546 ;  5  Am.  Rep.,  523  (43  Miss.,  710). 


THE  PEOPLE  v.  CARYL. 

On  the  trial  of  an  indictment  for  stealing  foreign 
bank-bills,  it  is  incumbent  upon  the  public  prose- 
cutor to  produce  at  least  prima  facie  evidence  of 
the  existence  of  such  banks,  and  of  the  genuineness 
of  the  bills. 

fPHE  prisoner  was  indicted  at  the  Erie  Oyer 
-L  and  Terminer  for  stealing  within  this  State 
a  number  of  bank-bills,  purporting  to  have 
been  issued  by  the  Bank  of  Upper  Canada.and 
by  the  Hancock  Bank,  in  the  State  of  Mass. 
He  was  tried  and  convicted,  and  his  sentence 
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•was  suspended  until  the  advice  of  this  court 
could  be  obtained  upon  the  question,  whether,, 
in  such  a  case,  the  public  prosecutor  was  bound 
to  prove  the  existence  of  the  banks  and  the 

fenuineness  of  the  bills,  no  such  proof  having 
een  adduced  on  the  trial. 

The  Court  were  of  opinion,  that  at  least 
prima  facie  evidence  ought  to  have  been  given, 
that  there  were  such  banks  in  existence,  and 
that  the  bills  were  genuine;  that  it  would  not 
be  necessary,  in  such  a  case,  to  produce  the 
highest  evidence  of  the  existence  of  the  banks, 
such  as  proof  of  the  original  charters  or  Acts  ' 
of  the  government  incorporating  the  compa- 
nies;  but  that  proof  that  there  were  such  banks  I 
de  facto  would  be  sufficient.  And  so,  as  to  the 
548*]bills,  it  was  not  necessary  to  *prove,  by 
positive  testimony,  that  the  names  subscribed 
to  them  were  in  the  handwriting  of  the  officers 
of  the  banks;  but  it  should  at  least  be  proved 
by  a  witness  familiar  with  the  bills,  that  he  be- 
lieved them  to  be  genuine.  Evidence  of  the 
same  character  and  degree  should  be  given 
which.on  indictments  for  forging  foreign  bills, 
is  usually  resorted  to,  to  prove  them  counter- 
feit. This  court,  therefore, advised  the  Oyer  and 
Terminer  to  discharge  the  prisoner. 

Cited  in— 4  Denio,  367 ;  2  Keys,  150 ;  2  Abb.  App. 
Dec.,  87  ;  7  Lans.,  114, 115 ;  2  Park.,  42, 165 ;  2  Ben., 
423 ;  28  Ind.,  323. 


HICKS  ET  AL.  v.  WHITMORE. 

Auctions — Entries  in  Sale  Book  must  be  made  at 
Time  and  Place  of  Sale  or  Contract  Cannot  be 
Enforced — Requirements  of  Statute — Parties 
— Approved  Indoi'sed  Notes — Failure  to  Ap- 
prove and  Accept  Notes  Offered. 

The  memorandum  of  contract  of  sale  of  an  auc- 
tioneer must  be  made  in  a  sale  book  at  the  time  and 
place  of  sale,  or  the  contract  cannot  be  enforced;  it 
is  not  enough  that  a  minute  in  pencil  be  made  at 
the  place  of  sale  of  the  sums  bid  and  of  the  name  of 
the  highest  bidder,  although  an  entry  be  immedi- 
ately thereafter  made  in  a  sale  book,  setting  forth 
all  the  particulars  prescribed  by  statute,  if  such  en- 
try be  made  at  a  place  different  from  that  where  the 
sale  was  had.  So  held  in  this  case,  in  which  the  auc- 
tioneer, immediately  after  the  sale  of  a  brig  at  the 
Merchants'  Exchange  in  N.Y.,went  to  his  counting- 
room,  in  a  different  building  in  the  same  street.and 
there  made  the  entries  in  his  sale  book. 

It  seems  that  the  entries  of  an  auctioneer  of  sales 
effected  by  him,  ought  to  be  made  in  a  book,  called 
a  sale  book,  exclusively  appropriated  to  such  en- 
tries. 

The  entry  in  the  sale  book  of  the  name  of  an 
agent,  factor,  consignee  or  of  anv  person  having  le- 
gal authority  to  sell,  is  a  compliance  with  the  re- 
quirement of  the  statute  that  "the  name  of  the  per- 
son on  whose  account  the  sale  is  made"  shall  be  en- 
tered. 

An  action  upon  the  contract  may  be  maintained 
by  the  owners  of  the  property.although  their  names 
be  not  mentioned  in  the  entry  of  the  memorandum 
of  contract  of  sale. 

Where,  by  the  terms  of  an  auction  sale,  the  pur- 
chaser is  to  give  approved  indorsed  notes  at  6 
months,  it  seems  that  the  vendor  is  not  in  fault  for 
not  approving  and  accepting  notes  offered  him  by 
the  vendee,  unless  he  knows  the  notes  to  be  good, 
or  is  furnished  with  the  means  of  ascertaining  them 
to  be  so. 

Citations-2  K.  S.,  136;  7  East,  558;  13  Ves.,  471. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
K  Y.  Circuit  in  Jan.,  1832,  before  the 
Hon.  Ogden  Edwards, one  of  the  Circuit  Judges. 
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The  suit  was  brought  to  recover  the  differ- 
ence between  the  first  and  second  sales  of  a 
brig,  at  auction.  She  was  struck  off  to  the  de- 
fendant, at  the  first  sale,  at  $3,150  ;  the  terms 
of  sale  *were,  approved  indorsed  notes  [*54O 
at  6  months.  The  plaintiffs  alleged  that  the 
defendant  having  failed  to  tender  approved  in- 
dorsed notes,  they  re-sold  the  brig'at  auction 
after  notice  to  the  defendant,  and  upon  such 
re-sale  she  brought  only  $2,550.  They  claimed 
to  recover  the  difference  between  that  sum  and 
the  amount  bid  by  the  defendant  at  the  first 
sale.  The  brig  was  sold  by  an  auctioneer,  at 
the  Merchants'  Exchange  in  the  City  of  N.  Y., 
Dec.  18,  1830,  and  the  terms  of  sale  were  de- 
clared to  be  "  approved  indorsed  paper  at  six 
months."  The  defendant  bid  $3,150,  at  which 
sum  the  vessel  was  struck  off  to  him.  The  auc- 
tioneer testified  that  it  is  customary  to  put 
down  the  bids  upon  paper,  and  that  'he  made 
at  the  time  a  minute  in  pencil  of  the  sums  bid, 
and  of  the  name  of  the  highest  bidder,  but  that 
the  memorandum  in  pencil  did  not  contain  the 
names  of  the  owners  of  the  vessel,  or  of  the 
person  on  whose  account  the  sale  was  made  ; 
that  from  the  minute  in  pencil  he  made  a  mem- 
orandum in  his  sale  book  thus:  "Dec.  18,1830. 
W.  W.  &  E.  Thompson,  sell'g  the  brig  Anna 
Maria  to  Swan  ton  Whitmore  for  $3, 150 — terms, 
approved  indorsed  notes  at  6  mos.  $10."  He- 
further  testified  that  the  vessel  was  put  up  at 
auction  at  2  o'clock  P.  M. ,  that  he  was  from 
15  to  20  minutes  making  the  sale,  and  went  im- 
mediately to  his  counting-house  in  Wall  St., 
near  Pearl  St.,  and  made  the  entry  in  his  book; 
that  he  has  no  doubt  it  was  made  before  3 
o'clock  P.  M.  He  further  testified,  that  a  day 
or  two  after  the  sale,  the  defendant  called  upon 
him  and  offered  to  procure  the  name  of  N.  L. 
&  Co.  upon  the  indorsement  of  his  paper.  He 
communicated  the  offer  to  the  owners  of  the 
vessel,  who  said  they  would  make  inquiries, 
and  who  afterwards  told  him  that  they  were 
not  satisfied;  he  also  made  inquiries  for  his  own 
satisfaction,  and  did  not  get  satisfactory  infor- 
mation. Several  days  thereafter  he  told  the 
defendant  the  paper  was  not  satisfactory,  who 
answered  that  he  could  not  give  him  any  other. 
Dec.  28,  the  auctioneer  wrote  to  the  defendant 
that  unless  he  complied  with  the  terms  of  the 
sale  before  5  o'clock  of  the  afternoon  of  that 
day,  the  brig  would  be  advertised  to  be  sold  at 
public  auction  on  the  31st  inst,  at  2  o'clock, 
at  the  Merchants'  Exchange,  on  his  account, 
holding  him  liable  *for  any  deficiency,  [*55O 
and  accounting  to  him  for  any  surplus.  The 
vessel  was  accordingly  advertised,  and  Dec.  31 
sold  at  public  auction  for  $2,550.  On  the  day 
of  sale,  the  auctioneer  received  a  letter  from 
the  defendant,  dated  on  that  day,  in  which, 
after  adverting  to  the  advertisement,  the  de- 
fendant observes  that  he  repeats  what  he  had 
before  stated  to  the  auctioneer  on  the  evening 
of  the  28th,  that  he  had  fully  performed  all  his 
contract,  and  that  after  the  refusal  to  convey 
to  him  the  vessel,  he  did  not  consider  himself 
in  the  least  degree  interested  in  the  vessel  or 
the  proceeds.  The  auctioneer  further  stated, 
on  the  cross-examination  of  the  defendant's 
counsel,  that  he  did  not  know  Eobert  T.  Hicks 
or  George  Maxwell,  who  were  joined  as  plaint- 
iffs in  this  suit  with  William  W.  Thompson 
and  Edward  Thompson;  that  he  was  employed 
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by  the  Messrs.  Thompson  to  sell  the  vessel, 
that  they  transacted  business  together  under 
the  name  of  W.  W.  &  E.  Thompson,  and  that 
the  firm  of  W.  W.  &  E.  Thompson  consisted 
only  of  themselves.  The  master  of  the  brig, 
however,  who  was  master  at  the  time  of  the 
sale,  testified  that  the  vessel  belonged  to  the 
plaintiffs. 

The  counsel  for  the  defendant  moved  for  a 
nonsuit,  on  the  grounds  :  1.  That  the  memo- 
randum made  at  the  sale  was  not  in  conformity 
to  the  statute  ;  2.  That  the  memorandum  en- 
tered in  the  sale  book  did  not  specify  the  names 
of  the  persons  on  whose  account  the  sale  was 
made,  or  the  owners  of  the  vessel;  that  all  the 
plaintiffs  appeared  to  be  the  owners,  and  the 
memorandum  centained  the  names  of  only  two 
of  them  ;  and  3.  That  the  memorandum  was 
not  made  at  the  time  of  sale,  but  afterwards 
and  in  another  place.  The  judge  ruled  in  fa- 
vor of  the  defendant,  but  recommended  that 
the  trial  should  proceed,  and  if  a  verdict  was 
found  for  the  plaintiffs,  that  it  should  be  sub- 
ject to  the  opinion  of  this  court  upon  the  ques- 
tions of  law  arising  in  the  case;  to  which  propo- 
sition the  parties  assented. 

The  defendant  then  offered  to  prove  that  the 
credit  of  N.  L.  &  Co.  was  good,  and  that  the 
paper  offered  by  him  ought  to  have  been  ap- 
proved and  accepted.  The  plaintiffs'  counsel 
objected  to  the  testimony,  unless  followed  up 
by  proof  that  the  plaintiffs  knew,  or  were  fur- 
551*]  nished  by  the  defendant  with  *the 
means  of  knowing,  that  the  paper  was  good. 
The  judge  overruled  the  objection,  and  several 
witnesses  testified  that,  at  the  time  of  the  sale, 
they  considered  the  firm  of  N.  L.  &  Co.  good 
for  the  amount  at  six  months.  On  the  other 
hand,  there  was  proof  that  they  were  not  con- 
sidered good  for  the  amount.  Two  auctioneers 
testified,  in  answer  to  the  question  as  to  what 
was  to  be  understood  by  the  terms  "approved 
paper"  in  sales  of  this  kind,  that  it  was  under- 
stood to  be  that  the  vendor  was  to  judge  of  its 
goodness,  or,  in  other  words,  that  it  was  to  be 
approved  by  the  vendor.  This  latter  testimony 
was  objected  to,  but  the  objection  was  over- 
ruled. The  judge  charged  the  jury  that  the 
legal  import  of  the  terms  '•  approved"  indorsed 
notes"  was,  that  they  should  be  such  notes  as, 
under  all  the  circumstances  of  the  case,  the 
vendor  ought  to  accept — not  merely  good  notes, 
but  such  as  the  vendor  either  knew,  or  had  the 
means  afforded  him  of  conveniently  ascertain- 
ing, to  be  unequivocally  good  ;  or,  in  other 
words,  such  as  a  prudent  and  discreet  man 
would,  under  the  circumstances  of  the  case, 
accept — adding  that,  to  require  a  vendor  to  ac- 
cept of  any  other  notes  would  deprive  him  of 
the  right  of  exercising  his  own  judgment, 
which  he  had  expressly  reserved  ;  and,  on  the 
other  hand,  to  allow  him  to  refuse  such  notes 
would  put  it  in  his  power  to  evade  his  contract 
with  the  vendee.  The  jury  found  for  the  plaint- 
iffs, with  $670  damages.  The  case  was  sub- 
mitted on  written  arguments  by, 

Messrs.  T.  W.  Tucker  and  S.  A.  Crapo, 
for  the  plaintiffs. 

Mr.  S.  P.  Staples,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  princi- 
pal question  is,  whether  the  auctioneer  made  an 
entry  in  his  sale  book,  in  conformity  with  the 
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statute.  The  4th  section  of  our  present  Statute 
of  Frauds,  2  R.  S.,  136,  is  as  follows:  "When- 
ever goods  shall  be  sold  at  public  auction,  and 
the  auctioneer  shall,  at  the  time  of  sale,  enter 
in  a  sale  book  a  memorandum  specifying  the 
nature  and  price  of  the  property  sold, the  terms 
of  the  sale,  the  name  of  the  purchaser,  and  the 
name  of  the  person  on  whose  account  the  sale 
is  made,  such  memorandum  *shall  be  [*552 
deemed  a  note  of  the  contract  of  sale,  within 
the  meaning  of  the  last  section.  The  section 
referred  to  is  that  which  declares  void  every 
contract  for  the  sale  of  goods.chattels.or  things 
in  action,  for  the  price  of  $50  or  more,  unless 
a  note  or  memorandum  of  such  contract  be 
made  in  writing,  and  be  subscribed  by  the  par- 
ties to  be  charged  thereby. 

The  4th  section  of  the  statute  is  new,  and 
comes  up  now  for  the  first  time  to  receive  a  con- 
struction; and  the  question  is,  whether  the  mem- 
orandum made  by  the  auctioneer  in  this  case  is 
a  compliance  with  the  statute.  The  statute 
was,  no  doubt,  made  in  reference  to  the  law  as 
it  existed  at  the  time,  and  was  intended  to  re- 
move all  doubt  or  uncertainty,  if  any  existed, 
as  to  the  contents  of  the  memorandum.  It  must 
be  admitted  that  it  had  not  been  settled,  with 
any  degree  of  precision,  what  memorandum 
made  by  an  auctioneer  would  be  sufficient. 
The  subject  had  been  discussed  in  the  case  of 
Hinde  v.  Wfiitehouse,  7  East,  558.  There  sugars 
were  sold  at  auction  by  a  printed  catalogue, 
and  the  auctioneer  wrote  down,  in  the  same 
line  with  the  lot  purchased,  the  name  of  the 
purchaser,  and  price.  It  was  objected  that  the 
whole  contract  must  appear  upon  the  paper 
signed  by  him,  with  the  names  of  the  defend- 
ants, and  that  the  conditions  of  sale,  which 
formed  a  material  part  of  the  contract,  were 
not  signed,  nor  in  any  way  connected,  except 
by  parol  testimony.  Ld.  Ellenborough,  after 
discussing  the  question,  comes  to  the  conclu- 
sion, that  the  auctioneer  is  the  agent  of  both 
parties;  and  that  the  mere  writing  on  the  cata- 
logue, having  no  reference  to  the  conditions  of 
sale,  was  not  a  memorandum,  such  as  the  stat- 
ute requires.  Our  Legislature  have  undertaken 
to  specify  what  the  memorandum  shall  con- 
tain; and  we  cannot  err.  I  think,  by  requiring 
a  strict  compliance  with  the  terms  of  the  stat- 
ute. The  particulars  are:  1.  The  nature  and 
price  of  the  property  sold  :  this  is  done  in  the 
memorandum,  by  stating  the  sale  of  the  brig, 
Anna  Maria,  for  $3,150.  2.  The  terms  of  the 
sale:  this  is  complied  with,  by  stating  the  sale 
to  be  for  approved  notes  at  6  months.  3.  The 
name  of  the  purchaser:  this  was  done,  by  stat- 
ing the  selling  of  the  brig,  Anna  Maria,  to 
SwantonWhitrnore.  4.  The  name  of  the  person 
on  whose  account  the  sale  is  made:  the  expres- 
sion *here  is  somewhat  peculiar.  It  is  [*553 
not  the  name  of  the  vendor  or  owner,  but  of 
the  person  on  whose  account  the  sale  is  made, 
which  may  well  be  complied  with,  by  insert- 
ing the  name  of  the  agent,  factor  or  consignee. 
From  the  phraseology  used,  I  infer  that  the 
Legislature  intended  it  should  not  be  necessary 
to  insert  the  name  of  the  real  owner,  but  that 
it  should  be  sufficient  to  insert  the  name  of 
any  person  having  legal  authority  to  sell.  If 
such  is  the  meaning  of  the  statute,  then  there 
has  been  a  compliance  with  this  requirement, 
as  the  names  of  two  persons  are  inserted  as 
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vendors.  It  is  not  necessary  that  the  suit  should 
be  brought  by  the  same  person  or  persons,  on 
whose  account,  as  appears  from  the  note  or 
memorandum,  the  sale  was  made.     The  real 
owner  or  owners  are  proper  persons  to  bring 
the  suit,  although  the  sale  may  have  been  made 
by  an  agent  or  factor.     The  suit,  therefore,  is 
well  brought  by  the  present  plaintiffs.    Other 
particulars  respecting  the  memorandum  are, 
that  it  shall  be  entered  in  the  sale  book  of  the 
auctioneer,  and  at  the  time  of  the  sale.     The 
memorandum  in  this  case  was  entered  in  the 
sale  book  of  the  auctioneer  and,  perhaps,  in 
that  particular  is  a  compliance;    but  it  cannot 
escape  notice,  that  this  memorandum  is  a  mere 
charge  by  the  auctioneer  against  his  employer, 
and  seems  to  have  been  entered  as  such,  and 
not  as  a  record  of  the  proceedings  of  a  public 
agent.     Much  has    been    said    in    argument 
as  to  the  time  when  the  entry  was  made.     A 
memorandum  was  made  at  the  time  of  the  sale 
— that  is,  as  the  biddings  progressed,  and  when 
the  property  was  struck  off  to  the  defendant, 
an  entry  of  his  name  was  made  before  the  auc- 
tioneer proceeded  to  any  other  business  ;    but 
no  entry  was  made  in  the  sale  book,  until  the 
auctioneer  left  the  exchange  and  went  to  his 
own  counting  room.    The  memorandum  made 
in  pencil  was  clearly  not  a  compliance  with  the 
statute,  because  it  was  not  made  in  the  sale 
book.     The  statute  says  that  certain  contracts 
by  parol  shall  be  void,  unless  certain  things 
are  done.  It  is  not  enough  that  a  memorandum 
shall  be  made,  but  it  shall  be  entered  in  the 
sale  book  of  the  auctioneer — not  in  any  other 
book,  his  day  book  or  his  ledger,  as  such,  but  a 
book  in  which  he  enters  his  transactions  of 
554*]  sales.     *I  do  not  mean  to  say  that  he 
may  not  make  his  day  book  his  sale  book;  but 
the" Legislature  evidently  intended  that  the  auc- 
tioneer should  keep  a  book  called  a  sale  book, 
which  should  contain  an  entry  of  his  sales.  The 
memorandum  must  also  be  entered  at  the  time 
of  sale.  If  these  words  are  taken  literally,  they 
are  perfectly  clear  and  intelligible  ;  but  if  we 
say  that  the  time  of  sale  means  one  hour  after 
the  sale,  we  shall  find  ourselves  legislating,  and 
appointing  a  different  time  from  that  men- 
tioned by  the  Legislature.     There  is  no  more 
difficulty  in  the  auctioneer  making  an  entry  in 
a  book  then  on  a  scrap  of  paper;  and  if  he  is  so 
situated  that  he  cannot  write  with  ink,  he  can 
write  with  a  pencil.   Such  an  entry  is  good.  It 
shall  be  done  at  the  time,  that  is,  before  any 
other  business  shall  engross  the  attention;  it 
shall  be  done  at  the  consummation  of  the  bar- 
gain, when  no  occurrence  shall  have  happened 
to  obliterate  it  from  the  memory.    What  was 
said  by  Ld.  Erskine  in  Buckmaster  v.  Hanop, 
13  Ves.,  471,  about  the  auctioneer  taking  min- 
utes and  putting  down  initials  to  enable  him 
afterwards  to  do  the  formal  act,  is  not  appli- 
cable here.    That  is  what  the  Legislature  in- 
tended to  prevent.     The  judge  at  the  circuit 
was  of  opinion  thatxthe  memorandum  was  not 
a  compliance  with  the,  statute.  In  this,  I  think, 
he  was  right  and,  of  course,  judgment  of  non- 
suit must  be  entered.  \ 

It  is  unnecessary  to  express  an  opinion  upon 
any  other  point  in  the  cause.  The  view  of  the 
judge  at  the  circuit  as  to\  what  is  meant  by  ap- 
proved indorsed  notes,  seems  to  be  consistent 
with  reason  and  commoq  sense.  The  notes 
228 


must  be  such  as  the  party  who  is  to  receive 
;hem  approves,  or  cannot  reasonably  reject; 
but,  to  subject  a  vendor  to  loss  for  refusing  to 
approve  and  receive  indorsed  notes,  it  should 
appear  that  the  notes  were  good,  and  that  there 
was  no  just  cause  to  doubt  their  sufficiency. 

Judgment  of  nonsuit. 

Distinguished-63  N.  Y.,  651 ;  12  Leg.  Obs.,  251. 
Cited  in— 19  Wend.,  553 ;  35  Barb.,  442 ;  1  Duer,  140 ; 
8  Daly,  263 ;  8  W.  Dig.,  144 ;  5  How.  U.  8..  267. 


*QUACKENBOSS  v.  CLARKE.  [*555 

Landlord  and  Tenant — Covenant  for  Arrears — 
Parties, 

A  landlord  cannot  maintain  an  action  of  cove- 
nant for  arrears  of  rent  against  a  party  occupying 
demised  premises,  charging  him  as  assignee,  when 
in  fact  such  party  never  had  an  assignment  of  the 
lease.  He  must  seek  his  remedy  in  another  mode. 

Citations— 9  Cow.,  88 ;  2  Wend.,  487. 

TERROR  from  the  Otsego  C.  P.  Clarke  sued 
Jll  Quackenboss  in  a  justice's  court,  and  de- 
clared against  him  in  covenant,  as  the  assignee 
of  a  lease  of  certain  premises  demised  by  the 
plaintiff  to  one  James  Washington,  Aug.  3, 
1827,  for  the  term  of  31  years,  subject  to  an 
annual  rent  of  $20.  He  averred  that  the  prem- 
ises came  to  the  defendant  by  assignment,  and 
that  3  years'  rent  became  due,  and  remained 
unpaid  Feb.  4,  1831.  The  defendant  pleaded, 
admitting  the  lease,  but  denying  that  any  as- 
signment had  ever  been  executed  to  him.  The 
justice  rendered  judgment  for  the  plaintiff, 
which  judgment,  on  appeal,  was  confirmed  by 
the  Otsego  C.  P.  On  the  trial  in  the  C.  P. ,  it 
appeared  that  the  lessee  sold  his  interest  in  the 
demised  premises  to  one  George  Hardy,  but 
did  not  execute  an  assignment  of  the  lease  to 
him,  and  that  Hardy,  previous  to  any  rent  ac- 
cruing on  the  lease,  i.  e.,  before  Feb.  4,  1829, 
sold  his  interest  in  the  premises  to  the  defend- 
ant, but  did  not  execute  an  assignment  of  the 
lease,  although  he  delivered  the  lease  to  the  de- 
fendant. It  further  appeared,  that  in  the  years 
1830  and  1831  the  premises  were  occupied  by  a 
cropper,  under  the  defendant,  who  worked  the 
premises  on  shares,  and  delivered  to  the  de- 
fendant his  portion  of  the  crops.  Various  oth- 
er acts  of  ownership,  and  repeated  declarations 
of  the  defendant  that  he  was  the  owner  of  the 
premises,  were  shown.  The  jury  found  a  spe- 
cial verdict,  and  the  C.  P.  gave  judgment  for 
the  plaintiff.  The  defendant  sued  out  a  writ 
of  error. 

Messrs.  R.  Campbell,  Jr.,  and  L.  C. 
Turner,  for  the  plaintiff  in  error. 

Mr.  R.  Cooper,  for  the  defendant  in  error. 

*By  the  Court,  Savage,  Ch.  J.  ^556 
The  fact  is  fully  established  by  the  special  ver- 
dict, that  the  defendant  never  was  assignee, 
though  he  has  often  declared  himself  owner  of 
the  premises.  On  the  part  of  the  plaintiff  be- 
low;  it  was  contended  that  the  defendant  was 
estopped  from  setting  up  the  defense  put  for- 
ward in  this  case.  It  is  conceded  by  the  de- 
fendant, that  proving  him  in  possession  is  suf- 
ficient, in  the  first  instance,  to  establish  his 
character  as  assignee;  and  the  plaintiff  admits 
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that  the  defendant  may  disprove  that  he  is  as- 
signee, by  showing  that  he  is  under-tenant,  or 
has  some  lesser  estate.  This  question  has  been 
twice  before  this  court  in  recent  cases.  Arm- 
strong v.  Wheeler,  9  Cow.,  88,  and  Williams  v. 
Woodward,  2  Wend.,  487.  In  the  first  of  these 
cases,  the  defendant  attempted  to  defend  him- 
self, by  showing  that  the  lease  had  been  as- 
signed to  another  person;  but  he  was  held  re- 
sponsible, because  he  had  been  in  possession 
seven  years  after  the  assignment,  and  exercised 
acts  of  ownership,  and  offered  to  sell  the  lot. 
It  was  then  said  that  possession,  and  such  acts 
as  were  proved,  were  prima  facie  sufficient  to 
make  the  defendant  liable  as  assignee,  but  that 
he  was  at  liberty  to  disprove  the  fact,  and  show 
that  he  was  under-tenant.  If  the  defendant 
was  at  liberty  to  disprove  the  fact  of  assign- 
ment, by  indirect  testimony,  as  by  showing 
himself  under-tenant,  may  he  not  do  so  di- 
rectly, and  show  that  he  has  no  legal  estate  at 
all  in  the  premises? 

The  fact  of  possession  is  sufficient  evidence 
of  an  assignment  in  the  first  instance.  This  is 
an  arbitrary  rule,  and  would  be  highly  un- 
just, were  the  defendant  not  at  liberty  to  dis- 
prove the  fact.  The  fact  of  assignment  is  a 
transaction  between  the  defendant  and  lessee, 
of  which  the  plaintiff  is  not  cognizant,  but  the 
defendant  is.  There  is  no  hardship,  there- 
fore, in  concluding  him  by  his  possession,  un- 
less he  discloses  the  true  state  of  his  title.  He 
may  show,  as  was  said  in  that  case,  and  in  the 
books  there  cited,  that  he  was  under-tenant; 
he  may  do  so,  because  that  disproves  the  fact 
of  assignment,  which,  without  such  proof, 
would  be  inferred  from  the  fact  of  his  posses 
sion.  So,  in  the  case  of  Williams  v.  Woodward, 
the  defendant  proved  that  the  lease  had  ex- 
pired before  he  took  possession.  That  fact 
as  effectually  disproved  the  fact  of  an  assign- 
557*]  ment  *as  proof  of  under-tenancy.  The 
assignee  is  liable,  by  reason  of  the  privity  of 
estate,  his  liability,  therefore,  continues  no 
longer  than  his  estate.  He  is  liable  after  the 
estate  has  ceased,  but  not  for  rent  accruing 
after.  The  lessee,  on  the  other  hand,  is  liable 
by  reason  both  of  privity  of  estate  and  con- 
tract; and  though  the  privity  of  estate  ceases 
when  he  assigns,  yet  the  privity  of  contract  re- 
mains. He  is  no  more  absolved  from  his  cove- 
nant to  pay  rent  than  he  would  be  from  a  bond 
conditioned  to  pay  it.  As,  however,  the  lia- 
bility of  the  assignee  rests  upon  his  estate,  it 
is  clear  that,  when  it  is  shown  that  no  estate  is 
vested  in  the  defendant,  it  follows  that  he  is 
not  liable  as  assignee.  The  cases  cited  by  the 
counsel  of  the  plaintiff  in  error  clearly  show, 
that  there  is  no  such  limitation  to  the  defense 
as  is  contended  for  by  the  counsel  for  the  de- 
fendant in  error. 

If  the  doctrine  of  estoppel  were  applied  in 
this  case,  and  the  defendant  below  were  to  be 
concluded  by  the  fact  of  possession,  then  that 
estoppel  should  equally  prevent  an  under- 
tenant from  showing  the  true  state  of  his 
title  as  one  who  has  no  legal  title  whatever. 

The  landlord  has  several  remedies  for  his 
rent,  but  he  cannot  recover  against  the  defend- 
ant as  assignee,  when  the  special  verdict  shows 
that  no  assignment  was  ever  made.  The  plaint- 
iff below  sues  upon  a  lease,  with  which,  or 
the  estate  created  by  it,  the  defendant  has  no 
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legal  connection.     He  is,  therefore,  not  liable 
in  that  character. 
Judgment  reversed. 

Cited  in— 2  Hill,  449;  30  N.  Y.,  458;  2  Barb.,  269;  32 
Barb.,  467, 473:  27  How.  Pr.,  444;  40  How.  Pr.,  442;  4 
Abb.  N.  S.,  145;  9  Abb.  N.  8.,  434;  6  Bos.,  617;  7  Rob., 
416;  2  Sweeny,  394 ;  1  Hilt.,  198 ;  2  Hilt..  316 ;  1  Daly, 
375;  6  Daly,  415;  17  Wis.,  623. 


*SHAVER  ET  ux.  v.  M'GRAW.  [*558 

Ejectment — Lies  against  Remainder-man  only 
after  Determination  of  the  Particular  Estate 
— Occupation  of  the  Premises  by  mere  Servant 
— Parties. 

Where  premises.for  which  an  action  of  ejectment 
is  brought,  are  actually  occupied  and  possessed, 
though  by  a  mere  servant,  who  claims  no  beneficial 
interest  in  them  and  labors  wholly  for  his  employ- 
er, the  action  must  be  brought  against  such  serv- 
ant, and  not  against  his  principal. 

But  where  a  party,  not  in  the  actual  occupation  of 
premises  as  distinguished  from  the  exercise  of  acts 
of  ownership,  is  found  in  the  cultivation  of  and 
working  upon  such  premises,  and  an  action  of 
ejectment  be  brought  against  him,  it  is  competent 
to  him  to  show  that  he  labors  upon  the  premises  as 
the  mere  servant  of  another;  and  if  the  jury  find 
his  allegation  to  be  true,  and  that  he  is  not  the  ten- 
ant of  the  premises,  he  is  entitled  to  a  verdict  in  his 
favor. 

Ejectment  will  not  lie  against  a  remainder-man 
during  the  continuance  of  the  particular  estate. 

It  seems  that  ejectment  for  dower  can  be  brought 
only  against  the  tenant  of  the  freehold. 

Citations— 2  K.  S..  304,  sees.  10, 14 :  2  Stark.,  187;  3 
Com.  L.  R.,  307;  2  Barn.  &  Aid..  371;  Ad.  Ej.,  33 ;  3 
Wend.,  340. 

rpHIS  was  an  action  of  ejectment  for  dower, 
J-  tried  at  the  Schoharie  Circuit  in  Nov., 
1831,  before  the  Hon.  James  Vanderpoel,  one 
of  the  Circuit  Judges. 

The  suit  was  brought  to  recover  the  dower 
of  Sally,  the  wife  of  Jacob  J.  Shaver,  in  cer- 
tain lands,  whereof  her  former  husband,  Heth 
Peck,  died  seised.  After  proving  marriage, 
seisin  and  death  of  former  husband,  and  the 
service  of  the  declaration  on  the  defendant 
while  at  work  on  the  premises,  the  plaintiffs 
rested.  The  defendant  then  produced  the  last 
will  and  testament  of  Heth  Peck,  by  which 
he  devised  the  premises,  in  which  dower  was 
claimed,  to  one  Mary  Peck,  durante  viduitate. 
with  remainder  in  fee  to  the  defendant,  and 
proved  that  there  was  no  dwelling-house  upon 
the  farm,  the  premises  in  question,  that  no  one 
resided  upon  it,  and  that  he  himself  resided 
with  his  mother,  Mary  Peck,  at  the  distance 
of  one  and  a  half  miles,  and  called  a  number 
of  witnesses,  whose  testimony  tended  to  show 
that  he  worked  the  premises  as  the  agent  or 
servant  of  his  mother.  This  evidence  was  ob- 
jected to  by  the  plaintiffs  as  inadmissible,  but 
the  objection  was  overruled,  and  the  plaintiffs, 
in  answer  thereto,  proved  that  when  the  dec- 
laration was  served,  the  defendant  was  at 
work  on  the  premises  engaged  in  ploughing, 
that  he  told  the  witness  *who  served  [*559 
the  declaration  that  he  worked  the  farm,  and 
asked  what  he  must  do  to  defend  the  suit,  and 
by  another  witness,  that  he  had  frequently 
seen  the  defendant  at  work  on  the  farm.  The 
counsel  for  the  plaintiffs  insisted  that,  from 
the  evidence  adduced,  the  jury  were  bound  to 
say  that  the  premises  were  actually  occupied 
by  the  defendant,  but  if  not.  inasmuch  as  it 
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had  been  shown  that  the  defendant  had  a  re- 
mainder in  fee  in  the  premises,  he  had  prop- 
erly been  made  a  defendant.  The  judge  ruled 
that  during  the  continuance  of  the  particular 
estate,  an  action  of  ejectment  could  not  be 
brought  against  a  remainder-man,  and  charged 
the  jury  that  if  they  were  satisfied  that  Mary 
Peck,  the  mother  of  the  defendant,  had  the 
sole  possession  and  control  of  the  premises, 
and  that  the  defendant  worked  the  same  only 
as  her  agent  or  servant,  it  would  be  their  duty 
to  find  for  the  defendant ;  otherwise,  they 
must  find  for  the  plaintiffs.  The  jury  found 
for  the  defendant,  and  the  plaintiffs  now 
moved  for  a  new  trial. 

Mr.  A.  J.  Parker,  for  the  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

By  the  Court,  Sutherland.  J.  The  ques- 
tion of  the  defendant's  possession  of  the  prem- 
ises, at  the  commencement  of  the  suit,  was 
properly  submitted  by  the  judge  to  the  jury, 
and  his  charge  upon  that  point  was  correct. 
He  instructed  them,  that  if  they  were  satisfied, 
from  the  testimony,  that  the  defendant  was  in 
the  actual  possession  of  the  premises  in  ques- 
tion, at  the  commence  of  this  suit,  then  the 
plaintiffs  would  be  entitled  to  their  verdict; 
but  if,  on  the  contrary,  they  should  be  of  the 
opinion  that  Mrs.  Peck,  the  mother  of  the  de- 
fendant, had  the  sole  possession  and  control  of 
the  premises,  and  that  the  defendant  labored 
there  in  the  capacity  of  a  hired  man  or  servant, 
that  then  they  should  find  for  the  defendant. 
The  Revised  Statutes,  in  relation  to  the  action 
of  ejectment,  provide,  2  R.  S.,  304,  sec.  14, 
"  That  if  the  premises  for  which  the  action  is 
brought  are  actually  occupied  by  any  person, 
such  actual  occupant  shall  be  named  defend- 
ant in  the  declaration;  if  they  are  not  so  occu- 
pied, the  action  must  be  brought  against  some 
56O*]  *person  exercising  acts  of  ownership 
on  the  premises  claimed,  as  claiming  title  there- 
to, or  some  interest  therein,  at  the  commence- 
ment of  the  suit."  There  was  no  house  or 
building  upon  the  premises  and,  of  course,  no 
person  lived  upon  them.  The  defendant,  it 
was  shown,  lived  a  mile  and  an  half  or  two 
miles  from  the  premises  with  his  mother,  to 
whom  they  belonged  during  her  life  or  widow- 
hood. They  were  not  actually  occupied,  there- 
fore, and  the  plaintiffs  were  bound  to  bring 
their  action  against  some  person  exercising 
acts  of  ownership  on  the  premises.  If  there 
was  no  such  person,  then  against  some  one 
claiming  title  thereto,  or  some  interest  therein, 
at  the  commencement  of  the  suit.  It  was 
shown  that  the  defendant  labored  upon  the 
premises,  but  the  weight  of  evidence  was,  that 
his  mother,  who  had  a  life  estate  in  them,  act- 
ually controlled  and  managed  the  farm,  hired 
and  paid  the  hands,  and  disposed  of  the  prod- 
uce; that  he,  in  fact,  labored  as  her  agent  or 
servant.  The  jury  could  not,  upon  the  evi- 
dence, have  come  to  any  other  conclusion. 
The  mother,  therefore,  was  the  person  who 
exercised  acts  of  ownership  over  the  premises, 
and  against  her  the  action  should  have  been 
brought. 

Where  the  premises  are  actually  occupied 
and  possessed,  even  by  a  servant,  claiming  no 
beneficial  interest  in  them,  but  laboring  mere- 
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ly  for  his  employer, the  action  must  be  brought 
against  the  servant,  because  he  is  the  actual 
occupant;  but  if  he  is  merely  sent  by  his  mas- 
ter to  work  upon  the  premises,  they  not  being 
occupied,  it  is  the  master,  and  not  the  servant, 
that  exercises  acts  of  ownership  over  them, 
and  against  whom  the  action  must  be  brought. 
When  the  judge  instructed  the  jur,y  that  if  the 
defendant  labored  upon  the  premises  in  the  ca- 
pacity of  a  hired  man  or  servant,  the  plaintiff 
could  not  recover,  it  was  in  connection  with 
the  further  fact  that  they  should  be  of  the 
opinion  that  Mrs.  Peck,  the  defendant's  moth- 
er, had  the  sole  possession  and  control  of  the 
premises,  and  that  they  were  not  actually  oc- 
cupied by  the  defendant.  He  did  not  lay  down 
the  abstract  proposition,  that  this  action  could 
not  be  maintained  against  a  hired  man  or  serv- 
ant. The  case  of  Doe  v.  Steadling,  2  Stark., 
187;  8.  C.,  3  Com.  L.  R.,  307,  cited  and  relied 
upon  by  the  plaintiff's  counsel,  simply  decides, 
that  *where  a  tenant  for  a  year  of  a  [*561 
house,  instead  of  occupying  it  himself,  puts  his 
servant  in  possession  of  it,  and  he  continues  in 
the  actual  possession,  after  the  expiration  of 
the  term,  ejectment  will  lie  against  him.  In 
Doe  v.  Stanton,  2  Barn.  &  Aid.,  371,  the  judge 
nonsuited  the  plaintiff,  on  the  ground  that  the 
defendant,  from  the  evidence  given,  appeared 
to  be  a  mere  servant,  not  actually  occupying 
or  claiming  to  occupy  in  his  own  right.  This 
nonsuit  was  set  aside.  Ch.  J.  Abbott,  in  his 
opinion,  remarked,  that  it  appeared  to  have 
been  too  hastily  assumed  at  JVt«'  Prius,  that 
the  defendant  was  in  the  situation  of  a  mere 
servant;  for  there  was  proof  given  that  he  bore 
the  character  of  tenant,  capable  perhaps  of  be- 
ing explained,  but  certainly  not  explained  by 
any  evidence  in  the  case.  Bayley,  J.,  said  it 
was  sufficient  to  subject  a  party  to  this  action, 
that  he  has  the  visible  occupation  of  the  prem- 
ises, and  it  is  not  necessary  that  he  should 
have  such  an  interest  as  to  enable  him  to  main- 
tain trespass;  that  when  a  servant  is  served 
with  a  notice  of  ejectment,  if  he  does  not  ex- 
plain his  situation  and  set  the  party  right,  it 
was  possible  a  jury  might  think  he  ought  to 
be  considered  as  the  tenant  in  possession.  It 
was  evidence  to  go  to  the  jury  upon  that  point. 
Holroyd,  /. ,  also  thought  that  there  was  evi- 
dence enough  on  the  question  of  possession  to 
go  to  the  jury.  It  did  go  to  the  jury  in  this 
case,  and  their  verdict,  I  think,  was  right. 

The  premises,  it  will  be  recollected, belonged 
to  Mrs.  Peck,  the  mother  of  the  defendant,  for 
life,  or  during  widowhood;  remainder  to  the 
defendant  in  fee.  The  circuit  judge  charged 
the  jury,  that  this  remainder,  during  the  con- 
tinuance of  the  particular  estate,  wa.<T  not  such 
an  interest  as  would  authorize  an  action  of 
ejectment  against  the  remainder-man,  not  in 
possession.  In  this  opinion  he  was  clearlv  cor- 
rect. The  Revised  Statutes,  2  R.  S.,  304",  sec. 
4,  when  they  say,  if  the  premises  are  not  oc- 
cupied, the  action  must  be  brought  against 
some  person  exercising  acts  of  ownership 
thereon,  or  claiming  title  thereto,  or  some  in- 
terest therein,  do  not  mean  to  give  to  the 
plaintiff  the  right  to  make  either  of  these  de- 
scriptions of  persons  defendants  in  ejectment 
at  his  election.  But  he  must  make  the  actual 
occupant  defendant,  if  there  be  any;  if  not, 
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•562*]  then  the  person  *exercising  acts  of  own- 
ership over  the  premises.  If  there  be  no  such 
person,  then  the  individual  claiming  the  gen- 
eral title;  if  no  such  person  can  be  found,  then 
any  person  claiming  any  special  interest  there- 
in. Here  it  is  shown  that  Mrs.  Peck  exercises 
acts  of  ownership  over  the  premises,  and  act- 
ually cultivates  and  improves  them.  The  ac- 
tion should,  therefore,  have  been  brought 
against  her.  But  independently  of  that  cir- 
cumstance, I  apprehend  the  action  cannot  be 
brought  against  a  remainder-man,  as  such,  dur- 
ing the  continuance  of  the  particular  estate. 
Ejectment  is  a  possessory  action  merely. 
Adams,  Eject.,  33.  It  is  brought  to  try  the 
right  to  the  present  possession.  The  claimant 
cannot  recover,  unless  he  shows  a  right  of  en- 
try at  the  time  of  the  demise  laid  in  his  decla- 
ration. It  is  fundamentally  absurd,  therefore, 
to  authorize  the  plaintiff  to  pass  by  the  indi- 
vidual who  derives  his  right  to  the  present  pos- 
session, and  claims  such  right  himself,  and  to 
make  a  third  party  defendant  who  makes  no 
claim  to  and  has  no  interest  in  the  question  of 
present  possession.  The  Legislature  never  in- 
tended any  such  thing. 

The  action  of  dower  (before  that  action  was 
abolished  by  the  Revised  Statutes)  could  only 
be  brought  against  the  tenant  of  the  freehold. 
Hurdv.  Grant,  3  Wend.,  340.  Dower  is  now 
to  be  recovered  in  an  action  of  ejectment.  2 
R.  S.(  304,  sec.  10.  And  it  may  well  be  doubt- 
ed whether  the  principle  of  the  action  of  dow- 
•er  does  not  control  the  action  in  its  present 
form,  and  whether  ejectment,  in  such  a  case, 
will  lie  against  any  other  person  than  the  ten- 
ant of  the  freehold.  It  is  not  necessary,  how- 
ever, to  be  decided  in  this  cause,  and  I  abstain 
from  the  expression  of  any  opinion  upon  the 
subject. 

New  trial  denied. 

Ejectment— Against  whom  must  be  brought.  Cited 
in-5  Hill,  50:  8  Barb.,  248;  28  Barb.,  251;  4  How.Pr., 
359  ;  8  How.  Pr.,  523 ;  15  How.  Pr.,  361 ;  17  How.  Pr., 
65  :  22  How.  Pr.,  355 ;  8  Abb.  Pr.,  23 ;  41  Super.,  103. 

Ejectment— Must  be  brought  against  tenant  of  free- 
hold. Overruled— 3  Hill,  307 ;  38  Barb.,  251. 

Explained— 11  Barb.,  576. 

Also  cited  in— 11  Abb.  Pr.,  102. 


563*]        *HARVEY  v.  LANE. 

Attachment — Receipt  taken  by  Constable,  a  Valid 
Instrument — Defense. 

A  receipt  taken  by  a  constable  for  the  delivery  of 
property  seized  by  him  under  a  justice's  attachment 
is  a  valid  instrument. 

It  is,  however,  a  good  defense  to  the  receiptor, 
that  the  property  has  been  taken  from  his  possession 
by  the  rightful  owner. 

Citations— 2  R.  S.,  231,  sees.  31.  32 ;  9  Wend.,  340 ;  7 
•Cow.,  278 ;  1  Cow.,  334. 

ERROR  from  the  Oswego  C.  P.  Lane  sued 
Harvey  in  a  justice's  court,  and  declared 
on  a  receipt  for  property  intrusted  by  him  to 
the  defendant,  to  be  returned  when  called  for. 
He  averred  that  he  had  demanded  the  proper- 
ty, and  that  the  defendant  had  refused  to  de- 
liver it.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  of  various  matters  that 
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he  would  prove  on  the  trial  of  the  cause.  On 
the  trial  the  following  facts  appeared:  Oct.  23, 
1832,  Lane,  as  a  constable,  by  virtue  of  an  at- 
tachment issued  by  a  justice  of  the  peace,  in 
favor  of  John  Jakway  against  John  Harvey, 
seized  certain  goods  and  chattels  as  the  prop- 
erty of  John  Harvey,  and  upon  that  occasion 
Elisha  Harvey  (the  now  plaintiff  in  error)  exe- 
cuted a  receipt  to  him,  Lane,  in  which  he  ac- 
knowledged to  have  received  various  articles 
of  property,  particularly  specified  in  the  re- 
ceipt, which  he  agreed  to  deliver  when  called 
for.  Jan.  28,  1833,  Jakway  recovered  judg- 
ment in  the  attachment  suit  for  $19.26  dam- 
ages and  costs;  on  which  an  execution  was  is- 
sued Mar.  8,  1833,  and  delivered  to  Lane, who, 
on  the  25th  of  the  same  month,  demanded  of 
Elisha  Harvey  the  property  specified  in  the  re- 
ceipt, which  Harvey  refused  to  deliver.  The 
plaintiff  proved  the  value  of  the  property,  and 
rested.  When  the  plaintiff  produced  the  re- 
ceipt, the  defendant  objected  to  its  being  read 
in  evidence,  on  the  ground  that  a  constable 
was  not  authorized  by  law  to  take  such  an  in- 
strument, and  that,  therefore,  it  was  void;  the 
objection  was  overruled  by  the  justice,  and  the 
receipt  received  in  evidence.  The  defendant 
proved  the  following  facts:  That  Oct.  20, 
1832,  he  issued  a  distress  warrant  for  rent  due 
to  him  from  John  Harvey,  for  premises  be- 
longing to  him,  occupied  by  John  Harvey,  by 
which  he  directed  his  bailiff  to  distrain  goods 
and  chattels  *to  make  the  sum  of  [*564 
$37.35;  and  made  an  affidavit  of  the  amount 
of  rent  due,  which  was  sworn  to  before  a  jus- 
tice of  the  peace,  and  filed  in  the  town  clerk's 
office  Nov.  12,  1832;  on  the  day  of  the  issuing 
of  the  distress  warrant,  the  identical  property 
which  was  subsequently  seized  under  the  at- 
tachment, was  levied  upon  by  the  bailiff,  and 
sold  by  him  Oct.  30,  1832.  The  defendant  then 
offered  to  prove  that  the  goods,  at  the  time  of 
the  seizure  under  the  attachment,  were  not  the 
property  of  John  Harvey;  and  that  after  the 
seizure,  and  previous  to  the  demand  made  by 
the  plaintiff  for  the  delivery  of  the  goods,  the 
rightful  owner  of  the  property  took  the  goods 
from  the  defendant  without  his  consent;  which 
evidence  was  objected  to  by  the  plaintiff  as  in- 
admissible, and  excluded  by  the  justice.  The 
jury,  under  the  charge  of  the  justice,  found  a 
verdict  for  the  plaintiff,  for  the  amount  of  the 
execution  in  the  case  of  Jakway,  on  which  ver- 
dict the  justice  rendered  judgment.  The  de- 
fendant removed  the  cause  by  certiorari  into 
the  Oswego  C.  P.,  where  the  judgment  of  the 
justice  being  affirmed,  the  defendant  sued  out 
a  writ  of  error. 

Mr.  W.  F.  Allen,  for  the  plaintiff  in  error, 
insisted,  first,  that  the  evidence  offered  by  the 
defendant  that  the  property  was  taken  from 
him  by  a  person  having  a  paramount  title  ought 
to  have  been  received,  and  cited  Edaon  v.  Wes- 
ion,  7  Cow.,  278;  2  Com.,  Cont.,  340;  Com. 
Dig.,  tit.  Action  on  the  Case  for  Misfeasance, 
a,  3.  Second.  That  the  receipt  was  unauthor- 
ized by  law,  and  therefore  void.  Admitting 
that  a  constable,  on  final  process,  may  take  a 
receipt  for  property  levied  upon,  he  cannot  do 
so  for  property  seized  under  an  attachment, 
because  the  execution  consequent  upon  the 
attachment  may  go  into  the  hands  of  another 
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officer;  because  the  statute  directs  that  in  cases 
of  attachment  the  constable  shall  "attach,  take 
into  his  custody  and  safely  keep"  the  prop- 
erty; and  because  the  form  of  the  security  va- 
ries from  that  prescribed  by  statute,  which  the 
constable  may  take,  if  he  does  not  remove  the 
goods.  2  R.  S.,  231,  sees.  81,  32;  8  Johns.,  98; 
5  Wend  61. 
Mr.  D.  H.  Marsh,  for  defendant  in  error. 

565*]  *By  the  Court,  Nelson,  J.  There  is 
no  valid  objection  to  the  taking  of  a  receipt  by 
a  constable,  for  the  delivery  to  him  at  a  future 
day  of  property  seized  under  an  attachment. 
The  Statute,  2  R.  S.,  231.  sec.  31,  requires  that 
the  constable  shall  attach,  take  into  his  custody 
and  safely  keep  the  goods;  but  it  would  be 
very  inconvenient,  and  often  impracticable, 
for  him  personally  to  take  the  custody  of  prop- 
erty thus  seized,  and  from  necessity  he  must 
sometimes  trust  it  to  others.  When  he  does 
so,  it  is  still  in  his  custody  by  intendment  of 
law,  and  he  is  responsible  for  it  in  like  manner 
and  to  the  same  extent  as  though  he  had  it  in 
his  actual  possession.  There  is  nothing  in  the 
statute  inhibiting  the  use  of  a  receiptor,  and 
convenience,  and  in  many  instances  necessity, 
require  that  the  practice  should  be  sustained. 
The  removal  of  the  goods  may  be  prevented 
by  any  person  executing  a  bond  with  sufficient 
surety  that  they  shall  be  forthcoming  at  a  fut- 
ure day,  2  R.  S.,  231,  sec.  32;  but  if  such  bond 
be  not  given,  the  constable  must  see  that  due 
care  be  taken  of  the  property. 

The  defense  under  the  distress  for  rent 
failed,  for  the  defect  of  the  affidavit  of  the 
amount  of  rent  due;  it  was  not  taken  before  a 
proper  officer.  9  Wend.,  340. 

But  the  justice  erred  in  rejecting  the  evi- 
dence that  the  property  was  taken  from  the  re- 
ceiptor by  virtue  of  a  paramount  title.  Such 
defense  would  have  been  available  to  the  offi- 
cer, and  why  should  it  not  be  to  the  receiptor, 
the  possession  of  the  goods  in  judgment  of  law 
being  in  the  officer.  To  decide  otherwise,  in 
order  to  do  justice,  we  must  or  should  hold, 
that  the  party  having  the  paramount  title  had 
no  right  to  enforce  it.  The  rights  of  the  re- 
ceiptor and  of  the  constable  in  this  aspect  are 
identical;  those  of  the  former  are  at  least  as 
perfect  as  those  of  the  latter.  The  principle 
upon  which  this  defense  rests  is  sound,  and 
would  have  received  the  sanction  of  the  court, 
had  it  not  already  been  adjudged  in  the  case 
of  Edsonv.  Weston,  1  Cow.,  278,  which  is  di- 
rectly in  point.  It  would  be  an  extraordinary 
rule  of  law  that  would  require  the  receiptor 
to  defend  the  property  against  all  the  world 
(including  the  rightful  owner)  except  the  con- 
stable, when  the  latter  had  no  title  to  it;  and 
it  would  be  equally  strange  to  hold  the  consta- 
ble accountable  to  the  plaintiff  in  the  execution 
566*]  or  *attachment,  when  the  rightful  own 
er  had  taken  the  property,  and  the  process  un 
der  which  the  officer  had  taken  it  would  not 
hold  it.  It  may  well  be  doubted  whether  the 
receiptor  is  responsible  to  the  officer,  to  the 
same  extent  that  the  latter  is  to  the  plaintiff  in 
the  process.  7  Cow.,  278;  1  Id.,  334. 

Judgment  reversed. 

Cited  in-3  Hill,  226. 
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BOORMAN  &  JOHNSTON 

v. 

T.   W.  &  W.  L.  JENKINS. 

Sale  by  Sample — Sale  of  Packed  Cotton  is  a  Sale 
by  Sample —  Warranty — Breach  of— Action  for 
Damages — Return  of  Property  or  Offer  to  Re- 
turn, Unnecessary — Evidence  of  Usage  in  Par- 
ticular Trade,  Admissible — Parol  Evidence  to- 
Show  a  Particular  Sale  to  Hate  Been  by  Sam- 
ple, Admissible — Broker,  Agent  of  Owner — 
Pleading — Amendment. 

Where  a  cotton  broker,  with  the  permission  of  the 
owner,  having  taken  samples  of  a  cargo  of  cotton, 
exhibits  them  to  a  purchaser,  who  makes  a  purchase 
of  a  portion  of  the  cargo  upon  the  strength  of  the 
samples,  without  inspecting  or  examining-  the  bales 
containing1  the  cotton  ;  and  the  owner  agrees  to  ac- 
cept the  price  offered,  delivers  the  cotton  and  pays 
;he  brokerage ;  such  transaction  is  a  sale  by  sample,. 
;he  broker  is  the  agent  of  the  owner,  and  the  lat- 
ter is  liable  for  a  breach  of  warranty,  if  the  bulk  of 
;he  cotton  does  not  correspond  with  the  samples  ex- 
hibited. 

Every  sale  of  packed  cotton  is  a  sale  by  sample,, 
and  a  sale  by  sample  is  per  se  a  warranty  that  the 
bulk  shall  correspond  with  the  sample. 

Evidence  of  usage  in  a  particular  trade  is  admissi- 
ble for  the  purpose  of  showing  the  mode  of  effect- 
ing sales ;  so  also  for  the  purpose  of  annexing  inci- 
dents to  a  written  instrument,  concerning  which 
the  instrument  is  silent;  thus  evidence  may  be 
given  to  show  that,  according  to  the  known  usage 
of  the  trade,  cotton  is  sold  by  sample :  and  then  it 
may  be  shown  by  parol  that  a  particular  sale  of  cot- 
ton was  a  sale  by  sample,  although  the  entry  in  the 
broker's  book,  the  bought  and  sold  note,  and  the  bill 
of  parcels  are  silent  in  that  respect. 

A  plaintiff  may  recover  for  breach  of  warranty  in 
the  sale  of  property,  although  before  the  payment 
of  the  note  given  by  him  on  the  transfer  of  the  prop- 
erty, he  had  notice  of  a  breach  of  the  warranty,  and 
notwithstanding  paid  it,  if  the  extent  of  the  dam- 
age sustained  by  him  was  not  then  ascertained. 

It  is  not  necessary  to  the  maintenance  of  an  ac- 
tion for  damages  for  breach  of  warranty  in  the  sale 
of  personal  property,  that  the  plaintiff  should  have 
returned  or  offered  to  return  the  property  sold :  a 
return  or  offer  must  be  shown  only  where  the 
plaintiff  disaffirms  the  contract,  and  seeks  to  recov- 
er back  the  money  or  other  consideration  paid  by 
him. 

A  variance'  between  the  declaration  and  proof  as 
to  the  terms  of  sale,  is  not  a  ground  of  nonsuit,  if 
the  declaration  be  amendable. 

Citations-3  Stark.  Ev.,  996, 1002 ;  1  Stark.  Cas.,  167 ;: 
3  Stark.,  1038 ;  4  Cow.,  444 ;  2  R.  S.,  406,  sec.  79. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  declaration  of  the  Messrs. 
Jenkins  against  Boorman  and  Johnston  in  the 
court  below  contained  three  counts,  besides  the 
money  counts.  In  the  first  count  it  was  stated 
that  on,  *etc.,  at,  etc.,  in  consideration  [*567 
that  the  plaintiffs,  at  the  instance  and  request 
of  the  defendants,  would  buy  of  them  89  bales 
of  cotton  for  the  sum  of  11  cents  per  lb.,  to  be 
therefore  paid  by  the  plaintiffs,  the  defendants 
undertook  and  promised  that  all  of  the  cotton 
was  like  to  and  as  good  as  certain  samples  ex- 


NOTE.— Sales—  Warranty— 1.  Warranty  of  quality 
insoles  by  sample. 

The  general  ruU  is,  that,  in  a  sale  by  sample,  the 
vender  warrants  the  quality  of  the  goods  sold  to  be 
equal  to  that  of  the  sample  shown.  See  Gallagher 
v.  Waring,  9  Wend.,  20,  note;  Sands  v.  Taylor.  5 
Johns.,  395,  note. 

2.  Implied  warranty—  Caveat  Eniptor  —  Fraudu- 
lent representations.  See  Welsh  v.  Carter,  1  Wend.,. 
185,  note ;  Seixas  v.  Woods,  2  Cai.,  48,  note. 

Implied  warranty  of  wholesomeness  in'sale  of  pro- 
visions, Van  Bracklin  v.  Fonda,  12  Johns..  468,  note. 

As  to  the  authority  of  broker  or  agent  to  war- 
rant, see  Nelson  v.  Cowing,  6  Hill,  336,  note. 
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hibited  by  the  defendants,  and  that  the  plaint- 
iffs, confiding  in  such  promise  of  the  defend- 
ants, did,  on  the  same  day,  buy  the  89  bales  of 
cotton,  and  afterwards,  on,  etc.,  at,  etc.,  paid 
the  defendants  for  the  same  $10,000.  The 
plaintiffs  then  assign  for  breach  of  the  prom- 
ise,that  the  defendants  deceived  and  defrauded 
them  in  this,  to  wit:  that  a  large  proportion  of 
the  cotton,  to  wit:  100,000  Ibs.  of  it,  at  the 
time  of  the  making  of  the  promise,  was  not 
like  to  or  as  good  as  the  samples  exhibited  to 
them,  but  on  the  contrary  was  poor,  damaged 
and  of  little  or  no  value.  The  plaintiffs  then 
state,  as  special  damage,  that  they  sold  the  cot- 
ton to  the  Dorchester  Cotton  and  Iron  Factory, 
an  incorporated  Company  in  Mass.,  and  that 
confiding  in  the  undertaking  of  the  defendants, 
they,  the  plaintiffs,  warranted  the  cotton  to  be 
like  to  and  as  good  as  the  samples  exhibited 
to  the  plaintiffs  at  the  time  of  the  purchase, 
which  samples  were  exhibited  by  the  plaintiffs 
to  the  Co.  at  the  time  of  the  sale  to  them;  that 
the  Co.  having  discovered  the  cotton  to  be  dam- 
aged, commenced  a  suit  against  the  plaintiffs, 
and  obliged  them  to  pay  $500  for  the  violation 
of  their  contract,  and  for  the  costs  of  suit;  and 
that  they  also  paid  $200  for  the  costs  of  the  de- 
fense; that  the  present  defendants  had  notice 
of  such  suit,  and  were  requested  to  defend  the 
same,  but  refused  so  to  do.  The  second  count 
is  like  the  first,  except  that  it  states  the  pur- 
chase of  100  bales  of  cotton,  and  the  sale  of  89 
bales  to  the  Dorchester  factory;  and  the  third 
is  like  the  first,  except  as  to  the  statement  of 
special  damage.  The  defendants  pleaded  the 
general  issue. 

On  the  trial  of  the  cause  in  the  Superior 
Court,  before  Mr.  Justice  Oakley,  in  Nov., 
1830,  the  following  facts  appeared:  Apr.  9, 
1828,  the  plaintiffs  applied  to  the  firm  of  James 
Blackstock  &  Co. ,  cotton  brokers  in  the  City 
of  N.  Y.,  to  purchase  of  them  a  quantity  of 
cotton.  The  brokers  exhibited  samples  of  a 
lot  of  cotton  belonging  to  the  defendants,  and 
the  plaintiffs  made  an  offer  for  the  purchase 
568*]  *of  100  bales,  which  offer  was  com- 
municated to  the  defendants  and  accepted  by 
them,  upon  which  the  sale  was  concluded  and 
an  entry  thereof  made  in  the  book  of  the  brok- 
ers, in  these  terms:  "April  9,  1828,  sold  for 
Boorman  &  Johnston,  to  T.  W.  Jenkins  & 
Co.,  100  sq.  bales  New  Orleans  cotton,  at  11 
cts.,  90  days.  J.  B.  &  Co.",  and  a  copy  of  the 
entry  delivered  to  the  parties  respectively.  The 
brokers  testified  that  the  cotton  was  sold  by 
sample,  that  there  was  no  offer  to  exhibit  the 
bales  containing  the  cotton,  and  that  neither 
they  or  the  plaintiffs  had  seen  the  cotton  in 
bales  at  or  previous  to  the  sale;  that  the  whole 
negotiation  was  conducted  by  them,  and  that 
the  plaintiffs  and  the  defendants  did  not  meet 
until  after  the  conclusion  of  the  sale.  The 
broker  who  made  the  entry  of  the  sale,  testified 
that  he  never  inserted  in  his  entries  of  sales  of 
cotton,  that  the  sale  was  a  sale  by  sample,  if 
such  was  the  fact;  nor  was  it  usual  for  him  to 
state  in  the  entry  that  a  note  was  to  be  given 
in  payment,  if  such  was  the  agreement;  that  in 
the  entry  made  in  this  case,  it  was  not  stated 
that  a  note  was  to  be  given  payable  in  90  days, 
though  such  was  the  understanding  of  the  par- 
ties. This  latter  testimony  was  received  by 
the  judge,  although  objected  to  by  the  defend- 
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ants  as  inadmissible,  on  the  ground  that  it  was 
not  competent  to  vary  by  parol  evidence  the 
entry  in  the  brokers'  book.  The  cotton  was 
not  delivered  until  Apr.  23,  when  it  was  weighed 
by  a  weighmaster.  An  agent  of  the  brokers, 
one  usually  employed  by  them  to  take  samples 
of  cotton,  attended  at  the  time  and  inspected 
the  bales  as  they  were  weighed,  which  he  did 
at  the  request  of  the  brokers,  in  consequence 
cf  what  was  said  by  the  defendants  at  the  time 
when  they  accepted  the  offer  of  the  plaintiffs, 
viz. :  that  some  of  the  cotton  had  been  brought 
on  deck  and  was  damaged,  and  that  the  dam- 
aged bales  could  be  rejected  on  delivery.  The 
agent  examined  only  such  bales  as  were  stained 
or  appeared  externally  to  be  injured;  those  that 
appeared  fair  on  the  outside  he  passed  over 
without  examination;  he  rejected  eleven  bales 
in  the  whole.  The  plaintiffs  produced  a  bill 
of  parcels  received  from  the  defendants,  in 
these  words:  "New  York,  9  April,  182^.  Messrs. 
T.  W.  Jenkins  &  Co.  Bo't  of  Boorman  &  John- 
ston 89  bales  of  cotton,  as  per  annexed  return, 
weighing  *35,803  Ibs.— tare  off,  716—  [*569 
35,087—11  cts.— $3,859.57— 90  days;"  and  also 
read  in  evidence  a  note  for  $3,859.57,  given  by 
them  to  the  defendants,  bearing  date  4  mo.  9, 
1828,  "payable  90  days  after  date,  which  it  was 
admitted  was  paid  at  maturity.  In  reference 
to  the  usage  of  trade  in  the  sale  of  cotton  in 
the  City  of  N.  Y. ,  the  following  facts  appeared. 
Upon  the  arrival  of  cotton,  the  cotton  brokers 
usually  apply  to  the  owners  for  permission  to 
take  samples,  which  are  accordingly  taken  and 
kept  on  hand,  arranged  on  shelves  in  the  ware- 
rooms  of  the  brokers  for  the  inspection  of  ap- 
plicants, so  long  as  the  cotton  from  which  the 
samples  were  taken  remains  in  market.  The 
samples,  however  many  the  hands  through 
which  the  cotton  may  pass,  remain  in  the  ware- 
rooms  for  exhibition  during  all  that  time;  it  is 
not  unfrequent  that  the  same  cotton  is  sold 
two  or  three  times  by  the  same  samples.  Cot- 
ton is  examined  by  thrusting  into  the  bale  what 
is  called  a  gimblet — an  instrument  in  the  form 
of  a  dirk,  sharp  at  the  point  and  flat  and  ser- 
rated on  both  sides,  with  the  teeth  bearing  up- 
wards; its  length  varying  from  8  to  15  inches. 
These  gimblets  are  inserted  into  the  bale  to  the 
depth  of  2  or  3  inches.  An  experienced  broker 
testified,  in  this  case,  that  he  should  think  it 
impossible  to  draw  cotton  from  the  center  of 
the  bale  without  cutting  a  rope,  and  that  was 
done  only  when  it  was  suspected  that  cotton 
was  fraudulently  packed.  Samples  are  taken, 
not  by  the  brokers  themselves,  but  by  agents 
in  their  employ.  The  mere  taking  of  samples 
in  the  usual  way  gives  no  authority  to  sell ; 
but  when  an  offer  to  purchase  is  made  to  a 
broker,  he  communicates  with  the  holder,  who 
either  accepts  or  declines  the  offer.  In  refer- 
ence to  this  case,  it  was  proved  that  the  defend- 
ants were  acquainted  with  the  usual  mode  in 
which  brokers  obtained  samples  of  cotton,  that 
the  samples  exhibited  to  the  plaintiffs  in  this 
case  were  taken  under  a  general  permission  by 
the  defendants  to  take  samples  of  all  cotton 
consigned  to  them,  and  that  they  paid  the 
brokers  for  their  services  in  effecting  the  sale. 
The  plaintiffs  further  proved  that  May  14, 
1828,  they  sold  the  cotton  purchased  by  them 
of  the  defendants  to  a  manufacturing  company 
called  the  Dorchester  Cotton  and  Iron  Factory; 
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57O*]  *that  they  sold  the  same  by  sample; 
that  in  Feb.,  1829,  they  were  sued  by  the  Co. 
for  a  breach  of  warranty,  on  the  allegation 
that  the  bulk  of  the  article  did  not  correspond 
with  the  samples.  Feb.  2,  1829,  before  putting 
in  a  plea,  they  gave  notice  of  the  suit  to  the 
defendants,  and  offered  them  the  defense  of  it, 
which  they  declined.  The  plaintiffs  then  pro- 
duced a  record  of  recovery  in  that  suit  against 
themselves  for  $322.50,  which  sum  it  was  ad- 
mitted was  Mar.  17,  1829,  paid  by  the  plaint- 
iffs in  satisfaction  of  that  judgment.  The 
plaintiffs  also  read  in  evidence,  by  the  consent 
of  the  defendants,  certain  depositions  taken  in 
the  suit  of  the  Dorchester  Co.  against  them, 
from  which  it  appeared  that  large  quantities 
of  the  cotton  were  damaged.  The  witnesses 
testified  that  the  external  appearance  of  the 
bales  was  good,  and  that  the  damage  within 
could  not  be  discovered  without  opening  the 
bales;  it  could  not  be  discovered  by  drawing 
out  samples  in  the  usual  mode.  The  damaged 
cotton  had  the  appearance  of  having  been  long 
exposed  to  the  wet,  or  having  had  water  poured 
,on  it,  after  it  was  packed,  and  being  suffered 
to  dry  without  being  opened;  it  was  matted  to- 
gether like  paper  which  had  been  wet,  and 
was  no  better  than  waste  cotton  used  in  mak- 
ing paper.  The  witnesses  made  an  estimate 
of  the  extent  of  the  damage.  The  plaintiffs 
had  notice  from  the  Dorchester  Co.,  in  the 
first  week  of  June,  that  the  cotton  was  dam- 
aged; the  agent  of  the  Co.,  after  using  8  or  10 
bales,  on  opening  three  bales  discovered  some 
damage,  and  concluded  not  to  open  any  more 
until  the  vendors  sent  an  agent  to  examine  the 
cotton.  The  cotton  was  examined  at  different 
periods,  between  July  8  and  Aug.  8.  In  an 
early  stage  of  the  trial,  a  witness  for  the  plaint- 
iff testified  that  it  was  the  uniform  custom  in 
the  N.  Y.  market,  in  delivering  cotton,  to  re 
ject  bales  externally  damaged,  whether  any- 
thing was  said  in  the  contract  about  such  re- 
jection or  not.  This  evidence  was  received  by 
the  judge,  though  objected  to  by  the  defend- 
ants' counsel.  The  plaintiffs  rested. 

The  defendants  moved  that  the  plaintiffs  be 
nonsuited  on  the  following  grounds:  First, 
that  the  sale  to  the  plaintiffs  was  not  a  sale  by 
sample,  because:  1.  There  was  no  reference  to 
571*]  samples,  *either  in  the  entry  in  the 
brokers'  book,  or  in  the  bought  and  sold  note, 
or  in  the  bill  of  parcels;  2.  That  the  defend- 
ants did  not  draw  or  order  the  samples  to  be 
drawn,  nor  offer  them  or  request  them  to  be 
offered  for  the  purpose  of  sale;  and  3.  That 
the  brokers  were  not  the  agents  of  the  defend- 
ants in  making  the  sale.  Second,  that  the 
plaintiffs  had  an.  opportunity  of  inspecting  the 
cotton,  equal  with  the  defendants.  Third,  that 
the  plaintiffs  did  not  rely  upon  the  samples, 
but  employed  a'n  agent  to  examine  and  reject 
for  them;  and  that  he  did  reject  a  portion  of 
the  cotton.  Fourth,  that  the  plaintiffs  sent  the 
cotton  abroad,  or  sold  it  to  another  who  did 
send  it  abroad,  thereby  disabling  themselves 
from  returning  it;  and  they  made  no  offer  to 
return  it.  Fifth,  that  the  grounds  of  the  plaint- 
iffs' action  ought  to  have  been  set  up  by  way 
of  defense  to  the  note  given  on  the  sale.  Sixth, 
that  there  was  a  variance  between  the  declara- 
tion and  proofs.  The  motion  for  a  nonsuit 
was  denied.  The  defendants  then  called  wit- 
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nesses  to  prove  the  acts  of  the  agent  of  the 
brokers  at  the  time  of  the  delivery  of  the  cot- 
ton, for  the  purpose  of  establishing  the  fact 
that  the  cotton  was  bought  upon  actual  inspec- 
tion, and  not  by  sample.  They  also  proved 
that  the  store  in  which  their  cotton  was  kept 
was  opened  in  the  morning  and  kept  open  un- 
til dark,  and  the  cotton  might  be  inspected 
during  the  day;  and  they  gave  evidence  that 
they  had  the  cotton  in  question  on  consign- 
ment, and  that  the  owner  of  the  vessel  in  which 
the  cotton  came,  took  back  the  rejected  bales; 
but  did  not  prove  that  the  plaintiffs  knew  the 
fact  that  they  had  the  cotton  on  consignment. 
The  judge  charged  the  jury  that  it  was  a  ques- 
tion exclusively  for  their  determination, wheth- 
er the  sale  in  this  case  was  or  was  not  a  sale 
by  sample;  that  in  deciding  that  question,  they 
must  determine  whether  the  samples  were  ex- 
hibited to  the  plaintiffs,  and  whether  they  pur- 
chased by  such  samples;  whether  the  brokers 
were  originally  appointed  the  agents  of  the 
defendants,  and  whether,  if  not  so  originally 
appointed,  the  defendants  had  subsequently 
ratified  the  acts  and  negotiations  of  the  brok- 
ers, knowing  in  what  manner  they  had  made 
the  sale,  and  thereby  rendered  them  their 
agents, or  whether  the  plaintiffs  did  not  purchase 
upon  their  own  inspection  and  examination 
of  the  cotton  contained  *in  the  bales,  [*572 
without  any  reliance  upon  the  samples;  all 
which  were  questions  exclusively  for  their  de- 
termination, and  according  as  their  decision 
should  be  upon  them,  they  would  find  for  the 
plaintiffs  or  for  the  defendants;  and  if  they 
found  for  the  plaintiffs,  then  they  might  take 
into  consideration  the  judgment  in  the  suit  of 
the  Dorchester  Co.  agains't  the  plaintiffs,  for 
the  purpose  of  determining  the  amount  of  the 
verdict,  but  otherwise  not.  The  jury  found 
for  the  plaintiffs,  upon  which  verdict  a  judg- 
ment was  entered.  The  defendants  sued  out 
a  writ  of  error. 

Messrs.  P.  W.  Radcliff and  S.  P.  Staples, 
for  the  plaintiffs  in  error. 

Messrs.  H.  Ketchum  and  T.  Fessenden, 
for  the  defendants  in  error. 

By  the  Court,  Savage,  Ch.  J.  I  will  briefly 
notice  the  exceptions  taken  at  the  trial,  in  the 
order  in  which  they  arose. 

The  first  three  exceptions  relate  to  the  usage 
of  those  in  the  cotton  trade,  both  merchants 
and  brokers.  There  are  certain  usages  of  trade 
which  are  adhered  to  by  all  persons  in  that  par- 
ticular trade,  which,  by  common  consent,  ac- 
quire the  form  of  law.  It  is  true  that  such 
usages  cannot  control  or  alter  the  settled  law. 
There  could  be  no  well  founded  objection  to 
the  testimony  given  in  this  case  as  to  the  mode 
of  effecting  sales  by  sample,  the  custom  of  brok- 
ers to  take  samples,  and  the  offer  of  them  for 
the  inspection  of  their  customers.  As  samples 
were  never  taken  but  by  consent  of  the  owners, 
the  fact  of  their  being  taken  was  a  circum- 
stance supporting  the  proposition  that  the 
brokers  in  this  case  were  authorized  to  make 
the  sale.  It  is  very  immaterial  in  this  case 
whether  this  testimony  was  strictly  admissible 
or  not,  in  so  far  as  it  related  to  the  authority 
of  the  brokers,  and  the  usage  to  reject  the  bales 
which  appeared  to  be  damaged,  because  it  is 
in  proof  that  an  agreement  existed  that  the  bales 
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externally  injured  should  be  rejected;  and  the 
subsequent  acts  of  the  defendants  below,  ac- 
quiescing in  the  sale,  delivering  the  cotton  and 
paying  the  brokerage,  are  abundant  evidence 
of  the  authority  of  the  brokers.  To  the  evi- 
dence of  the  recovery  against  the  plaintiffs  by 
the  Dorchester  factory,  there  was  no  excep- 
tion. 

573*]  *The  next  questions  arise  upon  the 
motion  for  a  nonsuit,  and  it  is  insisted  that  the 
sale  was  not  a  sale  by  sample  for  various  rea- 
sons, and  principally  because  the  written  evi- 
dences of  the  sale,  to  wit:  the  entry  in  the  brok- 
ers' book,  the  bought  and  sold  note,  and  the 
bill  of  parcels  contained  no  reference  to  a  sale 
by  sample.  This  involves  the  inquiry  how  far 
parol  evidence  is  admissible  in  reference  to  con- 
tracts which  have  been  reduced  to  writing.  It 
is  not  my  purpose  to  discuss  this  subject  at 
large,  but  to  refer  to  some  principles  applica- 
ble to  this  case.  I  assume  as  correct  the  propo- 
sition that  parol  evidence  is  not  admissible  to 
contradict,  alter  or  vary  a  written  instrument, 
either  when  required  by  law  to  be  in  writing, 
or  when  entered  into  by  the  agreement  of  the 
parties  where  no  writing  is  necessary  to  the 
validity  of  the  agreement.  3  Stark.  Ev. ,  996, 
1002  et  seq.  Where  parties  have  made  their  bar- 

fain  by  parol,  as  they  are  usually  made  in  the 
rst  instance,  and  then  have  committed  it  to 
•writing,  the  presumption  is  that  they  have 
written  as  much  as  they  deemed  material. 
The  rule  in  such  case  is,  that  the  verbal  con- 
tract being  merged  in  the  writing,  that  shall 
control,  and  shall  not  be  contradicted  by  parol 
though  it  may  be  explained  if  ambiguous. 
There  are  exceptions  which  it  is  not  important 
now  to  notice.  But  parol  evidence  may  be  given 
to  apply  the  written  contract  to  the  subject- 
matter — in  some  instances,  to  explain  expres- 
sions, used  in  a  peculiar  sense,  when  used  by 
particular  persons  and  applied  to  particular  sub- 
jects. Hence  mercantile  instruments  are  to  be 
expounded  according  to  the  usage  and  custom 
of  merchants.  3  Stark.  Ev.,  1033.  It  is  per- 
fectly right  and  consistent  with  fair  dealing  to 
give  effect  to  language  used  in  a  contract,  as  it 
is  understood  by  those  who  make  use  of  it.  In 
ordinary  transactions,  it  must  be  understood 
as  mankind  at  large  understand  it;  but  where, 
in  any  particular  trade,  certain  expressions  ac- 
quire a  peculiar  meaning  from  the  manner  in 
which  they  are  used,  and  the  subjects  to  which 
they  are  applied,  as  was  said  by  Ch.  J.  Gibbs 
in  Birch  v.  Depeyster,  1  Stark.  Gas. ,  167,  evi- 
dence may  be  received  of  mercantile  usage,  to 
show  the  meaning  of  the  term  just  at  you  look 
into  a  dictionary  to  ascertain  the  meaning  of 
words;  though  in  that  case  he  went  further, 
•574*]  and  ^permitted  a  conversation  previ- 
ous to  entering  into  a  written  contract  to  ascer- 
tain the  meaning  of  the  words  "privilege"  and 
"primage,  "as  used  between  the  owners  of  a  ship 
and  the  captain.  It  is  true  that  where  words 
have  acquired  a  known  legal  meaning,  it  can- 
not be  shown,  that  they  were  used  in  a  different 
sense  yet,  in  many  instances,  evidence  of  usage 
is  admissible  for  the  purpose  of  annexing  inci- 
dents to  a  written  instrument, concerning  which 
the  instrument  is  silent.  This  rests  upon  the 
presumption  that  the  parties  did  not  carry  out 
the  whole  of  their  intention,  but  meant  to  be 
guided  by  usage  in  similar  dealings.  3  Stark., 
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1038.  So  instances  are  given  where  the  law  an- 
nexes a  meaning  to  terms  apparently  in  contra- 
diction to  the  writing.  A  note  payable  on  its 
face  in  60  days  means  a  note  payable  in  63 
days.  So  a  note  payable  at  a  bank  must  be 
paid  in  banking  hours.  These  usages  are  con- 
sidered evidence  of  the  assent  of  the  parties  to 
comply  with  them.  I  do  not,  therefore,  see 
any  objection  to  the  evidence  of  usage  given 
by  the  broker,  as  to  the  manner  of  making  his 
entries.  If  it  does  not  prove  a  warranty  in  the 
sale,  neither  does  it  disprove  it  ;  it  leaves  the 
instrument  to  the  construction  of  law  upon  its 
terms,  connected  with  the  subject-matter  and 
the  parties  concerned  in  the  transaction. 

I  fully  subsc^e  to  the  general  doctrine  that 
in  sales  of  personal  property  the  vendor  is  not 
liable  for  any  defect  in  the  article  sold, without 
fraud  or  warranty.  When  the  purchaser  has 
an  opportunity  of  examining  the  article  which 
he  purchases,  the  rule  caveat  emptor  applies. 
There  are  exceptions,  but  they  are  not  impor- 
tant in  the  decision  of  this  case.  If  there  is  any- 
thing settled  in  relation  to  mercantile  law,  it 
must  be  considered  settled  in  this  court  that  a 
sale  by  sample  is,  per  se,  a  warranty  that  the  bulk 
shall  correspond  with  the  sample.  This  results 
from  the  principles  already  referred  to,  to  wit: 
that  the  rule  caveat  emptor  applies  where  the 
purchaser  has  an  opportunity  to  examine  the 
articles  which  he  purchases.  Cotton  is  sold  by 
the  bale.  How  can  the  purchaser  examine  the 
article?  Only  externally  and  superficially,  and 
the  interior  only  to  a  small  extent.  The  in- 
struments with  which  the  samples  are  taken  in 
general  are  from  8  to  12  inches  in  length,  and 
samples  are  in  fact  taken  *from  about  [*575 
4  inches.  Such  is  the  proof  in  this  case;  and 
it  is  further  proved  that  the  damage  in  the  mid- 
dle of  the  bales  could  not  have  been  discovered 
without  opening  the  bales.  Here  is  a  good  rea- 
son why  caveat  emptor  should  not  apply.  You 
cannot  examine  the  article  without  opening  the 
bales.  That  is  never  done — it  would  not  be  per- 
mitted, and  would  be  attended  with  great  ex- 
pense and  inconvenience.  Hence,  as  I  have 
heretofore  said  in  the  case  of  the  Mfg.  Society  v. 
Lawrence,  4  Cow.,  444,  every  sale  of  packed 
cotton  is  a  sale  by  sample.  It  is  so  by  the  usage 
of  trade,  which  is  founded  upon  general  con- 
venience and  consent:  that  usage  is  shown  in 
this  case.  The  brokers  send  their  agents  to  the 
owners  and  obtain  permission  to  take  samples. 
The  object  is  perfectly  understood;  it  is  to  aid 
the  owner  in  selling  his  merchandise,  for  which 
service  the  broker  is  to  receive  the  usual  com- 
pensation. This  is  not  done  without  the  own- 
er's consent.  I  need  not  here  discuss  what  acts 
constitute  the  agency  of  the  broker;  for,  in 
this  case,  the  acts  of  the  brokers,  in  the  usual 
course  of  the  business,  were  adopted  and  rati- 
fied, and  there  is  an  end  of  all  questions  as  to 
agency  in  this  instance.  I  am  showing  that 
the  sale  of  packed  cotton  is  and  must  be  a  sale 
by  sample;  the  evidence' shows  it  is  always  so; 
and  I  add,  it  must  be  so,  because  it  cannot  be 
made  in  any  other  manner  without  an  expense 
and  inconvenience  which  could  not  be  toler- 
ated; If  there  ever  was  a  sale  by  inspecting 
the  bulk,  the  defendants  had  an  opportunity  to 
show  it;  but  no  such  pretense  was  alleged.  It 
is  said  the  buyer  had  an  opportunity  of  judg- 
ing as  well  as  the  seller,  and  sometimes  does 
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draw  other  samples  than  those  exhibited  by  the 
broker ;  but  does  that  enable  him  to  know 
whether  the  middle  of  the  bale  is  composed  of 
damaged  cotton,  or  whether  water  or  some 
heavier  substance  has  been  introduced  into  the 
middle  of  the  bale,  as  is  too  often  done?  Our 
books  show  too  many  instances  of  fraud  in  this 
article,  and  sound  policy  requires  that  the  rule 
which  has  been  adopted  in  the  sale  of  it  should 
prevail.  If  courts  hold  that  the  same  rule  shall 
govern  in  this  case  as  in  the  sale  of  a  horse, 
where  both  parties  have  an  equal  chance  to  ex- 
amine the  article  which  is  bought  and  sold, 
and  there  happens  to  have  been  fraud  prac- 
576*]  ticed  by  *the  personjvho  packed  the 
cotton,  it  is  manifest  the  puWhaser  may  lose, 
and  that  without  remedy ;  whereas,  the  rule  es- 
tablished in  such  cases  gives  a  remedy  over  by 
each  person  through  whose  hands  the  property 
has  passed  from  the  grower  to  the  consumer, 
and  thus  the  author  of  the  fraud  may  be  com- 
pelled to  respond  in  damages  for  the  injury  of 
which  he  was  the  iniquitous  cause.  The  rule 
caveat  emptor  in  such  a  case  holds  out  a  pre- 
mium to  fraud;  whereas  the  contrary  punishes 
it  and  thereby  prevents  future  offenses.  When, 
therefore,  the  broker  enters  in  his  book,  "Boor- 
man  &  Johnston  sold  to  T.  W.  Jenkins  &  Co. 
100  bales  cotton,"  and  the  owners  say, "Messrs. 
T.  W.  Jenkins  &  Co.  Bo't  of  Boorman  &  John- 
ston 89  bales  of  cotton,"  the  meaning  is,  that 
they,  the  brokers  and  owners,  sold  it  according 
to  the  known  usages  of  the  trade;  they  sold  it 
as  other  cotton  dealers  sell  their  cotton,  that  is, 
by  sample:  the  effect  of  which  sale  is  a  war- 
ranty that  the  bulk  is  of  equal  quality  with  the 
samples  exhibited  when  the  sale  was  made.  If 
any  other  contract  was  made,  if  this  case  was 
an  exception  to  the  general  rule,  the  burden 
of  proof  lay  on  the  defendants.  It  is  no  an- 
swer to  say  that  the  samples  were  not  drawn  at 
the  defendant's  request;  they  were  drawn  by 
their  permission,  and  for  their  benefit,  as  well 
as  the  benefit  of  the  brokers. 

The  preceding  remarks  embrace  all  which 
I  think  necessary  to  say  upon  the  first  three 
grounds  upon  which  a  nonsuit  was  asked. 

The  fourth  point  taken  was,  that  there  was 
no  offer  to  return  the  cotton  when  the  fraud 
was  discovered.  It  is  certainly  a  sufficient  an- 
swer that  the  plaintiffs  do  not  seek  to  recover 
the  consideration  or  purchase  money,  but  dam- 
ages for  the  breach  of  the  implied  warranty. 
A  purchaser  is  never  bound  to  return  an  article 
unless  the  stipulations  of  the  contract  require 
it,  or  unless  he  wishes  to  disaffirm  the  contract, 
and  recover  back  the  money  which  he  has  paid. 
In  this  case,  the  plaintiffs  ask  no  such  thing  ; 
they  seek  to  enforce  the  contract.  The  point 
was  well  taken  so  far  as  to  prevent  a  recovery 
upon  the  common  counts,  had  the  plaintiffs 
claimed  to  recover  the  purchase  money,  but  I 
do  not  understand  the  plaintiffs  as  making  such 
a  demand. 

5  77*]  *The  plaintiffs  are  not  precluded  from 
maintaining  their  action,  because  the  grounds 
of  it  would  have  been  a  good  defense  to  an  ac- 
tion upon  the  notes  to  the  extent  of  the  damage 
sustained.  When  the  notes  were  payable,  the 
plaintiffs  had  sustained  no  damage;  and  though 
they  may  have  known  that  a  claim  was  made 
upon  them  by  the  Dorchester  factory,  yet  it 
had  not  been  established  against  them,  and 
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could  not  be  set  up  by  them  against  the  pay- 
ment of  the  notes;  or  even  if  it  might,  the  cir- 
cumstances of  the  case  did  not  compel  them  to- 
make  the  defense.  The  sale  was  made  Apr.  9, 
1828,  at  90  days,  payable  about  July  9,  1828. 
May  15,  1828,  the  cotton  was  sold  to  the  Dor- 
chester factory.  In  July,  1828,  the  cotton  was. 
examined,  but  the  examination  was  not  com- 
pleted till  Aug.  8.  The  present  plaintiffs  were 
not  sued  until  Feb.  6,  1829,long  after  their  note 
was  paid  at  its  maturity. 

It  was  also  contended  that  there  was  a  vari- 
ance between  the  declaration  and  proof,  be- 
cause the  declaration  did  not  state  the  cotton 
was  to  be  paid  for  in  90  days.  I  do  not  con- 
sider the  variance  at  all  material;  but  if  it  was, 
it  was  no  ground  of  nonsuit  at  the  trial,  being- 
amendable.  2  R.  S.,  406,  sec.  79. 

The  charge  of  the  learned  judge  at  the  trial 
was  also  excepted  to,  but,  in  my  judgment, 
without  cause.  He  instructed  the  jury  to  find, 
as  questions  of  fact,  whether  the  sale  was  by 
sample;  whether  the  brokers  had  authority  by 
original  appointment  or  subsequent  ratifica- 
tion; or  whether  the  plaintiffs  bought  upon 
their  own  examination,  without  relying  upon 
the  samples:  these  were  all  questions  of  fact, 
proper  for  their  decision.  The  charge  was 
right,  and  all  the  previous  decisions  were  right; 
consequently,  the  judgment  of  the  Superior 
Court  should  be  affirmed. 

Judgment  affirmed. 

Followed-38  Super.,  180, 182. 

Sale  by  sample—Implies  warranty.  Overruled  in 
part— 18  Wend.,  425. 

Disapproved— 41  Barb.,  464. 

Criticised— 5  N.  Y.,  87. 

Cited  in— 17  Wend.,  271 ;  5  N.  Y.,  85, 99 ;  2  E.  D.  S., 
361. 

Action  for  damages— Return  or  offer,  not  necessary, 
Cited  in— 4  Denio,  558 ;  5  N.  Y.,  99 :  14  N.  Y.,  602  :  1 
Sheld.,  481 ;  4  E.  D.  S.,  204 ;  2  Hilt.,  142 ;  39  Am.  Dec., 
319  (4  Ala.,  700). 

Evidence  of  usage— When  admissible.  Cited  in— 49 
N.  Y.,  470 ;  22  Barb.,  132 ;  52  Barb.,  164 ;  1  E.  D.  S., 
478:  38  Mich.,  427. 

Also  cited  in— 38  Super.,  576 ;  8  Barb.,  330 :  4  Mc- 
Lean, 394;  66  Pa.  St.,  386. 
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Arbitration — Submission  of  Controversy  as  to 
Boundary  Line — Limitation — Submission  and 
Award,  Conclusive  on  Parties — Ejectment — 
Evidence — Parties. 

Where  there  is  a  controversy  between  owners  of 
adjoining  farms  as  to  the  division  line  between. 


.— Arbitration  and  award.  See,  generally, 
Purdy  v.  Delavan,  1  Cai.,  .304,  note  ;  M'Kinstry  v. 
Solomons,  2  Johns.,  57,  note  ;  Jackson  v.  Ambler,  14 
Johns.,  96,  note ;  Brown  v.  Hankerson,  3  Cow.,  70, 
note  ;  Green  v.  Miller,  6  Johns.,  39,  note  ;  Perkins  v. 
Wing,  10  Johns.,  143,  note;  Crofoot  v.  Allen,  2  Wend.. 
494,  note ;  Farrington  v.  Hamblin,  ante,  p.  212,  note  ; 
Larkin  v.  Robbing,  2  Wend.;  505,  note. 

A  parol  submission  of  a  controversy  concerning 
boundary  lines  is  sufficient. 

In  addition  to  the  above  case  of  Robertson  v. 
M'Neil,  see  Jackson  v.  Gager,  5  Cow.,  383  :  Wood  v. 
Auburn,  &c.,  Ry.  Co.,  8  N.  Y.,  160:  Shepard  v.Ryers, 
15  Johns.,  497;  Shelton  v.  Alcox,  11  Conn.,  240; 
Carey  v.  Wilcox,  6  N.  H.,  177 ;  Bowen  v.  Cooper,  7 
Watts,  311 ;  Goodridge  v.  Dustin,  5  Met..  363 ;  Doe 
v.  Prosser,  3  East,  15;  Baker  v.  Townsend,  7  Taunt., 
422.' 

See,  also,  Vosburgh  v.  Teator,  32  N.  Y.,  561;  Terry 
v.  Chandler,  16  N.  Y.,  354. 

A  recover]!  in  ejectment  may  be  had  on  an  award. 

In  addition  to  the  above  case  of  Robertson  v, 
M'Neil,  see  Sellick  v.  Addams,  15  Johns.,  197  ;  Jack- 
son v.  Gager,  5  Cow.,  383. 

12. 


1834 


ROBERTSON  v. 


578 


them,  and  they  submit  such  controversy  to  arbitra- 
tors, authorizing1  them  to  establish  the  line,  without 
any  limitation  to  their  powers  other  than  that  their 
decision  shall  be  governed  by  an  original  tier  line, 
or  a  line  between  two  tiers  of  lots,  and  the  arbitra- 
tors make  an  award  declaring1  a  certain  line,  special- 
ly set  forth  in  the  award,  as  the  division  line  be- 
tween the  parties,  such  submission  and  award  is 
conclusive  :  and  he  who,  according  to  such  line  es- 
tablished by  the  arbitrators,  has  m  his  possession 
lands  belonging  to  his  neighbor,  may  be  compelled 
to  surrender  the  same  by  action  of  ejectment. 

It  is  competent  for  the  arbitrators  to  prove  by 
parol  that  the  line  established  by  them  is  in  con- 
formity to  the  original  tier  line  referred  to  in  the 
submission ;  and  it  is  not  admissible,  in  an  action  of 
ejectment  brought  to  recover  the  possession  of 
lands  under  such  an  award,  for  the  defendant  to 
show  that  the  line  established  by  the  arbitrators  is 
not  in  conformity  to  the  original  tier  line. 

Where  the  submission  is  by  one  on  the  one  side, 
and  two  on  the  other,  one  of  the  two  cannot  revoke 
the  powers  of  the  arbitrators  without  the  assent  of 
the  other. 

Citations— Kyd,  Aw.,  30,  62,  n.  d;2 Keb., 64, 79  :  3 
East,  15 ;  2  Cai..  198 ;  4  Dall.,  120 ;  15  Johns.,  197,  497 ; 
2  Cow.,  650;  5  Cow.,  383,  425;  9  Johns.,  43,  212;  5 
Wend.,  520. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Washington  Circuit  in  Nov.,  1831,  before 
the  Hon.  Esek   Cowen,  one  of   the    Circuit 


The  plaintiff  claimed  to  recover  about  two 
acres  of  land  in  possession  of  the  defendant, 
under  an  award  made  by  arbitrators,  to  whom 
the  parties  had  submitted  the  settlement  of  the 
line  dividing  their  farms;  the  plaintiff  alleging 
that  the  division  fences  between  their  farms 
were  not  on  the  true  line.  Accordingly,  July 
7,  1830,  a  submission  was  drawn  up  in  these 
words:  "We,  the  undersigned,  severally 
agree,  under  the  penalty  of  $500,  to  stand  to 
and  abide  by  the  decision  of  I.  Bishop,  A. 
M'Keller,  M.  H.  White  and  D.  R.  M'Naugh- 
ton,  arbitrators  in  the  matter  of  controversy 
between  Archibald  M'Niel,  Daniel  M'Niel  and 
Archibald  Robertson  of  Argyle,  respecting  a 
division  line  between  lots  Nos.  11  and  12,  in 
Argyle,  of  the  farm  lots,  the  decision  of  which 
is  to  be  governed  by  the  original  tier  line  from 
the  south  side  of  the  town  lots,  at  the  north 
corner  of  Nos.  7  and  16  of  the  farm  lots,  to  the 
line  of  Campbell's  patent;  and  that  the  corner 
579*]  of  said  lots  Nos.  *11  and  12  be  estab- 
lished accordingly  by  said  arbitrators,  and  that 
they  immediately  proceed  to  the  survey  there- 
of. "  This  instrument  was  signed  by  the  plaintiff, 
Archibald  Robertson,  by  the  defendant,  Archi- 
bald M'Niel,  and  by  Daniel  M'Niel,  and  was 
signed  in  the  presence  of  Alexander  Livingston 
and  Roger  Campbell.  There  was  no  seal  attach- 
ed to  the  signatures  of  the  parties.  Two  days 
after  the  submission,  the  arbitrators  made  their 
award  in  these  words:  "We,  the  undersigned, 
arbitrators,  do  declare,  in  a  matter  submitted 
to  us  by  Archibald  M'Niel,  Daniel  M'Niel  and 
Archibald  Robertson,  the  following  to  be  our 
decision  respecting  the  division  line  between 
lots  Nos.  11  and  12  of  the  lots  in  Argyle,  be- 
tween said  parties,  agreeable  to  a  certain  bond 
of  arbitration,  dated  July  7th,  1830,  and  signed 
by  Archibald  M'Niel,  Daniel  M'Niel  and  Arch- 
ibald Robertson,  in  the  presence  of  Alexander 
Livingston  and  Roger  Campbell,  viz. :  Begin- 
ning at  a  stake,"  etc.,  describing  its  location 
and  giving  the  courses  and  distances  to  the 
north  line  of  Campbell's  patent,  which  award 
was  signed  by  all  the  arbitrators.  By  the  line 
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thus  established,  it  was  found  that  the  defend- 
ant, Archibald  M'Niel,  was  in  possession  of  1 
acre,  3  roods  and  26  perches  of  land  belonging 
to  the  plaintiff. 

On  the  trial  of  the  cause,  the  plaintiff  read 
in  evidence  the  submission.  Its  admission  was 
objected  to  by  the  defendant,  on  the  ground 
that  by  it  the  arbitrators  were  not  authorized 
to  establish  any  division  line  between  the  lots 
specified  therein,  other  than  the  true  original 
tier  line  ;  and  that  the  question,  notwithstand- 
ing the  submission,  would  be,  where  in  fact 
was  the  true  tier  line;  and  that  the  parol  sub- 
mission, therefore,  was  immaterial.  The  ob- 
jection was  overruled  by  the  judge,  who  held 
that  the  parol  submission  was  as  binding  as  a 
written  submission;  that  the  arbitrators  were 
authorized  by  it  to  inquire  where  the  true  line 
was;  and  having  settled  that,  to  establish  the 
line  between  lots  Nos.  11  and  12  accordingly; 
and  that  their  award,  both  as  to  the  tier  line 
and  the  line  between  the  parties,  depending 
upon  it,  was  as  conclusive  as  would  be  a  ver- 
dict between  the  parties.  The  plaintiff  then 
read  in  evidence  the  award:  to  the  admission 
of  this  document  in  evidence,  the  defendant 
also  objected,  on  the  grounds  *that  a  [*58O 
submission  authorizing  such  an  award  had  not 
been  shown,  and  that  the  award  was  void  on 
its  face  for  the  want  of  certainty :  this  objec- 
tion also  was  overruled.  M.  H.  White,  one  of 
the  arbitrators,  then  testified  that  he  is  a  sur- 
veyor; that  July  9,  1830,  the  arbitrators  (the 
plaintiff  and  defendant  both  being  present)  run 
the  line  between  lots  Nos.  11  and  12;  that  they 
commenced  at  the  south  side  of  the  town  lots, 
at  the  north  corner  of  Nos.  7  and  16  of  the 
farm  lots,  and  run  according  to  the  original 
tier  line,  as  they  ascertained  it  to  their  satis- 
faction, to  the  north  line  of  Campbell's  patent; 
that  they  had  no  difficulty  in  satisfying  them- 
selves as  to  the  true  tier  line,  and  found  all  the 
possessions  corresponding  with  it,  until  they 
arrived  at  the  premises  in  dispute;  that  they 
established  the  line  thus  run,  and  set  up  a  cor- 
ner between  lots  Nos.  11  and  12  on  the  north 
line  of  Campbell's  patent,  both  parties  being 
present  and  neither  party  objecting;  that  the 
line  thus  established  by  the  arbitrators  between 
lots  Nos.  11  and  12  was  92  links  west  of  the 
division  fences  at  the  south  end  of  the  line, 
and  28  links  west  at  the  north  end  thereof,  and 
that  the  quantity  of  land  between  the  line  thus 
established  and  the  division  fences  was  1  acre, 
3  roods  and  26  perches,  of  which  the  defend- 
ant was  in  possession.  The  defendant  insisted 
that  the  award  gave  no  title  to  the  premises 
claimed,  and  that  it  could  not  be  set  up  as  an 
estoppel  against  him.  The  judge  ruled  that 
the  submission  and  award  were  conclusive,  and 
entitled  the  plaintiff  to  recover.  The  defend- 
ant then  offered  to  prove  that  the  line  adopted 
by  the  arbitrators  was  not  the  true  tier  line; 
that  when  they  met  to  ascertain  the  same,  he 
offered  to  prove  that  the  division  fences  be- 
tween the  parties  were  on  such  line,  that  the 
arbitrators  refused  to  hear  such  testimony,  and 
made  their  decision  without  hearing  any  evi- 
dence whatever:  which  proof  thus  offered  was 
rejected  by  the  judge.  For  the  purpose  of 
showing  a  revocation  of  the  powers  of  the  ar- 
bitrators, the  defendant  offered  to  prove,  that 
after  the  arbitrators  had  traced  the  line,  but 
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before  they  made  their  award,  he  declared  to 
them  that  he  would  not  be  bound  by  their 
award.  The  judge  ruled  that  such  evidence 
would  not  prove  a  revocation  and,  therefore, 
he  rejected  it.  The  jury,  under  the  direction 
581*]  of  the  judge,  found  a  *verdict  for  the 
plaintiff.  The  defendant,  on  a  bill  of  excep- 
tions, moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  J.  Willard,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  defend- 
ant contends,  1.  That  by  the  terms  of  the  sub- 
mission, the  arbitrators  had  authority  merely 
to  ascertain  where  the  original  tier  line  was, 
and  not  to  establish  a  new  line,  that  the  award 
was,  therefore,  void  as  going  beyond  the  sub- 
mission; 2.  That  the  powers  of  the  arbitrators 
were  revoked  before  they  made  their  award, 
and  that  it  was  void  on  that  ground;  and  3. 
That  if  the  award  is  not  void,  it  gives  no  title 
to  land,  and  will  not  enable  the  plaintiff  to  re- 
cover in  ejectment. 

As  I  understand  the  award,  as  explained  by 
the  testimony  of  White,  one  of  the  arbitrators, 
it  does  establish  the  original  tier  line,  as  found 
by  the  arbitrators,  as  the  division  line  between 
the  parties.  The  obvious  meaning  and  con- 
struction of  his  testimony  is,  that  the  corner 
set  up  by  them  between  lots  11  and  12  was  at 
the  point  where  the  tier  line,  according  to  their 
survey,  struck  those  lots.  This  parol  testimo- 
ny in  explanation  of  the  award  was  not  ob- 
jected to,  and  it  was  clearly  competent  for  the 
purpose  of  showing  its  actual  location  and  op- 
eration. I  do  not  understand  the  defendant  to 
have  objected  to  the  award  upon  the  trial,  spe- 
cifically upon  the  ground  that  it  was  not  war- 
ranted by  the  submission  in  this  respect.  Af- 
ter the  submission  had  been  given  in  evidence 
and  read,  the  counsel  for  the  defendant  ob- 
jected to  it,  on  the  ground  that  it  did  not  au- 
thorize or  empower  the  arbitrators  to  establish 
any  division  line  between  the  said  lots,  other 
than  the  true  original  tier  line;  that  the  ques- 
tion, therefore,  notwithstanding  said  submis- 
sion, would  be,  where,  in  fact,  was  the  true 
tier  line;  and  this  parol  submission  was,  there- 
fore, immaterial:  obviously  contending  that  the 
decision  of  the  arbitrators  upon  that  question 
was  not  conclusive,  but  that  the  question 
was  still  open,  and  that  they  were  at  liberty  to 
show  that  their  fence  stood  upon  the  true  tier 
582*]  line;  that  the  submission  and  *award, 
therefore,  were  immaterial.  That  the  judge 
understood  this  to  be  the  scope  and  bearing  of 
the  objection,  is  obvious  from  his  decision 
upon  it,  which  was,  that  the  award  was  as  de- 
cisive as  a  verdict  between  the  parties.  When 
the  award  itself  was  given  in  evidence,  it  was 
objected  to  by  the  defendant,  on  the  ground 
that  there  was  no  evidence  of  any  submission 
which  authorized  the  arbitrators  to  make  such 
award.  This  was  before  the  testimony  of 
White  was  given,  explaining  and  locating  the 
award;  and,  upon  the  face  of  the  award  itself, 
there  was  nothing  to  show  whether  it  estab- 
lished the  old  tier  line  or  a  new  line  as  a  divis- 
ion between  the  parties.  It  simply  gave  a  place 
of  beginning,  and  then  certain  courses  and 
distances,  as  the  means  of  ascertaining  the  cor- 
ner established  by  them;  but  whether  that  cor- 
ner was  upon  the  old  tier  line  or  not,  did  not 
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appear  until  the  parol  testimony  was  subse- 
quently given.  The  objection,  I  have  no  doubt, 
was  this:  The  award,  in  speaking  of  the  sub- 
mission, calls  it  a  certain  bond  of  arbitration; 
and  the  award  was  objected  to,  because  no  such 
bond  was  given  in  evidence.  It  is  now  one  of 
the  defendant's  written  points,  "That  the  ar- 
bitrators had  no  authority  to  make  such  an 
award,  because  the  submission,  which  they  say 
in  their  award  was  their  authority  for  making 
it.  was  not  given  in  evidence.  No  arbitration 
bond  was  proved,  or  in  any  manner  given  in 
evidence."  The  objection,  therefore,  to  the 
award,  that  it  was  not  in  pursuance  of  the  sub- 
mission, is,  I  think,  unfounded. 

The  powers  of  the  arbitrators  were  not  re- 
voked. The  submission,  it  will  be  recollected, 
was  by  the  plaintiff,  Robertson,  on  one  side, 
and  by  Archibald  M'Niel,  the  defendant,  and 
Daniel  M'Niel,  on  the  other.  Mr.  Kyd  says, 
where  the  submission  is  by  one  on  one  side, 
and  two  on  the  other,  one  of  the  two  cannot 
revoke  without  the  other,  for  the  authority  be- 
ing jointly  given,  it  must  be  jointly  taken  away, 
Kyd,  Awards,  30;  2  Keb.,  64,  79.  The  offer 
here  was  to  prove  that  the  defendant,  Archi- 
bald M'Neil,  declared  to  the  arbitrators,  after 
they  had  traced  the  line,  but  before  they  had 
made  their  award,  that  he  would  not  be  bound 
by  their  award.  It  may  admit  of  question 
whether,  if  he  had  been  the  sole  party,  this 
loose  declaration  would  amount  to  a  revoca- 
tion; but  whether  *it  would  or  would  [*583 
not,  it  is  enough  that  he  alone  could  not  re- 
voke. Daniel  M'Niel  has  an  equal  interest  in 
the  matter  with  himself;  and  having  jointly 
conferred  the  power,  one  cannot  recall  it. 

The  submission  and  award  in  this  case  re- 
lated merely  to  a  question  of  location  and 
boundary,  and  did  not  extend  to  the  title.  The 
title  of  the  plaintiff  to  lot  No.  12,  and  of  the 
defendant  to  lot  No.  11,  was  conceded.  There 
never  was  any  dispute  upon  that  point.  The 
only  question  between  the  parties  was  as  to  the 
division  line  between  those  lots,  and  that  fact, 
they  agreed,  should  be  decided  by  arbitrators. 
It  had  no  bearing  whatever  upon  the  abstract 
question  of  title,  no  more  than  the  testimony 
of  a  witness  showing  the  practical  location  of 
a  deed,  according  to  its  courses  and  distances. 
It  is  well  settled,  that  upon  the  strength  of 
such  an  award,  the  party,  in  whose  favor  it 
is  made,  may  recover  in  an  action  of  ejectment. 
The  opposite  party  is  held  concluded  by  his 
own  agreement  from  disputing  the  title  of  the 
plaintiff.  This  has  been  expressly  decided  in 
a  number  of  cases.  3  East.  15;  2  Cai.,  198;  4 
Dall.,  120;  15  Johns.,  197,  497;  2  Cow.,  650;  5 
Cow.,  383;  9  Johns.,  43;  Kyd,  Awards,  62,  n. 
d.  An  award  has  not  the  operation  of  a  con- 
veyance, and  is  as  effectual  when  by  parol  as 
under  seal.  In  several  of  the  preceding  cases 
the  submission  and  award  were  by  parol.  An 
award  is  conclusive  between  the  parties  in  re- 
lation to  the  subject-matter.  It  cannot  be  set 
aside,  except  for  partiality  or  corruption,  and 
can  in  no  case  be  collaterally  impeached.  9 
Johns.,  212;  5  Cow.,  425;  5  Wend.,  520,  etc. 
_  The  offer  of  the  defendant  to  show  that  the 
lien  established  by  the  arbitration  was  not  the 
true  tier  line,  was  properly  overruled.  That 
was  the  only  matter,  according  to  the  defend- 
ant's construction  of  the  submission,  which 
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was  submitted  to  their  determination, and  which 
it  was  the  object  of  the  parties  to  have  defini- 
tively settled  in  that  manner.  The  decision  of 
the  arbitrators  was  conclusive. 

New  trial  denied. 

Submission  to  arbitrator*— When  parties  bound  by. 
Cited  in— 12  N.  Y..  16 ;  16  N.  Y.,  356 ;  32  N.  Y.,  568 ;  10 
Barb.,  348 ;  15  Barb  ,  649 :  20  Barb.,  489  ;  1  E.  D.  S.,  443. 

Revocation  of  submission.  Cited  in— 1  Hun,  243 ;  3 
T.  &  C.,  748. 


584*]  *SEYMOUR  ET  AL.  «.  DASCOMB. 

Practice  in  Justice  Court — Appeal — Return  of 
money  Collected  by  Constable. 

Where  an  appeal  from  a  justice's  judgment  is  duly 
made  within  the  time  limited  by  statute,  and  notice 
thereof  served  on  the  justice  who  grants  a  certifi- 
cate of  the  fact,  a  constable  who  has  received  from 
the  defendant  in  the  execution  the  amount  thereof, 
on  the  certificate  being  presented  to  him  is  author- 
ized to  return  the  money  to  the  defendant. 

Citations— 2  R.  S.  259,  sec.  193 :  262,  sees.  214, 217, 218; 
306,  sees.  18, 19;  12  Johns.,  220,  395. 

TERROR  from  the  Onondaga  C.  P.  Dascomb 
J-J  sued  Seymour,  a  constable,  and  his  bail, 
in  a  justice's  court.forthe  amount  of  an  execu- 
tion in  favor  of  Dascomb,  against  one  M'Kim- 
by,  alleged  to  have  been  collected  by  Seymour; 
and  for  not  returning  the  execution.  The  de- 
fendants pleaded  the  general  issue,  and  gave 
notice  of  special  matter  which  they  would 
prove  on  the  trial.  The  justice  rendered  judg- 
ment against  the  defendants,  who  appealed  to 
the  Onondaga  C.  P.  On  the  trial  in  that  court 
the  following  facts  appeared:  Mar.  3,  1832, 
Dascomb  obtained  a  judgment  before  S.  H. 
Greenman.Esq.,  a  justice  of  the  peace,  against 
M'Kimby,  for  $40.75,  upon  which  an  execu- 
tion was  issued  on  the  same  day,  and  delivered 
to  Seymour,  a  constable,  to  be  collected;  and 
on  the  same  day  Seymour  levied  upon  prop- 
erty of  M'Kimby,  to  relieve  which  from  the 
execution,  M'Kimby  paid  the  amount  of  the 
same  to  Seymour.  Mar.  12,  M'Kimby  obtained 
the  allowance  of  an  appeal.and  Mar.  31,  served 
the  same  on  Mr.  Justice  Greenman,  who,  on 
the  same  day,  delivered  to  M'Kimby  a  certifi- 
cate that^n  appeal  had  been  duly  made.  This 
certificate  was  served  upon  the  constable  Apr. 
10,  1832, and  he  repaid  to  M'Kimby  the  amount 
received  from  him  on  the  execution.  The 
question  submitted  to  the  court  was  whether 
these  proceedings  exonerated  the  constable. 
The  C.  P.  were  of  opinion  that  they  did  not; 
and  a  jury,  under  the  charge  of  the  court, 
found  a  verdict  for  the  plaintiff,  on  which 
judgment  was  entered.  The  defendants  sued 
out  a  writ  of  error. 

Mr.  F.  G.  Jewett,  for  plaintiffs  in  error. 

Mr.  A.  Kellogg?,  for  defendant  in  error. 

585*]  *By  the  Court,  Nelson,  J.  The  ap- 
peal by  M'Kimby  was  duly  made  within  the 
time  limited  by  the  statute,  but  the  execution 
having  been  issued  on  the  judgment  on  the 
day  it  was  rendered,  and  the  property  of  the 
defendant  having  been  levied  upon,  and  he,  to 
relieve  the  same  from  the  execution,  having 
paid  the  amount  thereof  to  the  constable,  who, 
on  the  production  of  the  justice's  certificate, 
repaid  the  amount  received  by  him  to  M'Kim- 
by, the  material  question  in  the  case  is,  wheth- 
WEND.  12. 


er  the  officer  was  authorized  to  return  the 
money,  under  the  193d  section  of  the  Statute 
2  R.  S.,  259,  which  directs  him,  on  the  pro- 
duction of  the  certificate,  to  forthwith  relieve 
the  goods  and  chattels  from  the  execution.  A 
case  like  this  probably  did  not  occur  to  the 
Legislature,  and  was  not,  in  their  view,  in  the 
enactment  of  the  law;  and  it  can,  therefore, 
be  disposed  of  only  by  force  of  construction. 

It  is  clear,  the  payment  of  the  judgment  be- 
fore the  appeal  is  not  within  the  contemplation 
of  the  law,  for  all  the  provisions  regulating 
this  proceeding  are  founded  upon  a  contrary 
idea,  besides  guarding  expressly  against  a  col- 
lection of  the  money.  The  bond  is  given  to 
secure  the  ultimate  payment  of  the  judgment 
in  the  court  above,  with  interest  and  costs,  if 
for  the  appellee;  or  below,  in  case  appeal  is 
dismissed.  The  trial  and  judgment  must  be 
had  without  regard  to  the  payment  of  the  judg- 
ment before  the  justice,  and  upon  the  same 
pleadings  as  below.  2  R.  S.,  262,  sees.  214, 
217,  218. 

If  the  money,  then,  is  recovered  from  the 
constable,  the  plaintiff  must  pay  it  back  to  the 
appellant,  under  any  event  of  the  appeal  suit, 
or  gross  injustice  will  be  done  to  him;  for  if 
the  appellee  recovers,  he  may,  and  we  are  to 
presume  will, collect  his  judgment  and  interest, 
in  defiance  of  this  payment.  There  is  no  con- 
tingency that  can  occur  which  will  prevent 
this,  if  he  recover  on  the  appeal.  It  is  true, 
the  plaintiff  may,  if  he  pleases,  credit  the 
amount;  but  the  rights  of  one  man  are  not  to 
depend  upon  the  volition  of  another,  in  the  ad- 
ministration of  justice.  We  are  to  assume  the 
plaintiff  will  demand  all  that  the  law  will  give 
him,  in  case  of  a  recovery,  and  that  indisputa- 
bly will  be  the  judgment,  interest  and  costs, 
collected  by  execution,  or  by  suit  upon  the 
bond. 

*Assuming  that  the  money  should  be  [*586 
collected  in  this  suit,  and  that  the  appellant 
could  recover  it  back  with  interest,  which,  be- 
yond all  doubt,  he  should  be  permitted  to  do, 
when  could  he  do  so  ?  The  plaintiff  would 
probably  say,  after  the  result  of  the  appeal  suit, 
and  the  collection  of  the  judgment  there.  But 
we  see  no  necessary  connection  between  this 
recovery,  or  money,  and  that  suit;  they  are 
wholly  independent  of  each  other  in  every  re- 
spect, as  has  already  appeared. 

It  is  obvious,  from  the  above  view,  that  the 
court  must  resort  to  construction,  in  order  to 
determine  the  rights  of  the  parties  in  the  case, 
under  any  aspect  of  it;  and  we  are  of  opinion 
that  the  soundest  disposition  of  it,  and  the  one 
most  in  conformity  to  the  intent  of  the  Legis- 
lature and  the  spirit  of  the  law,  will  be  to  sus- 
tain the  construction  of  the  defendants.  The 
money  is  not  strictly  goods  and  chattels  in  this 
case,  within  the  meaning  of  the  section,  but 
it  is  the  equivalent  for  them,  and  without  any 
strained  view,  may  be  deemed  to  fall  within 
its  meaning  and  spirit.  It  is  worthy  of  remark, 
also,  that  for  many  purposes  money  is  included 
within  the  terms  "goods  and  chattels,"  which 
comprehend  all  a  man's  personal  or  movable 
property.  The  Revised  Statutes.  2  R.  S. ,  366, 
sec.  18, 19,  also  expressly  authorize  a  levy  upon 
gold  or  silver  com^or  bank-bills;  and  in  such  a 
case  there  could  not  be  a  doubt  as  to  the  pro- 
priety of  the  officer  returning  them,  upon  the 
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presentation  of  the  certificate.  This  court  had 
before  decided  that  money  could  be  levied  on, 
on  the  ground  that  it  fell  within  the  terms 
"goods  and  chattels."  12  Johns.,  220;  Id.,  395. 

Judgment  reversed. 

Cited  in-7  Barb.,  651 ;  2  E.  D.  S.,  263 ;  3  Co.  B.,  233. 


587*]  *MICHAELS  &  DERRICK  ».  SHAW 

Action  against  Slwnff  for  False  Return—  Com- 
mencement of  Suit  —  Time  of. 

In  an  action  against  a  sheriff  for  a  false  return  of 
a  fieri  facias,  the  return  may  be  alleged  to  have  been 
made  on  the  return  day  of  the  process,  although  the 
process  was  returned  long  after  the  day  of  the  re- 
turn. 

The  cause  of  action,  however,  does  not  accrue  un- 
til the  execution  has  been  actually  returned  and 
made  matter  of  record,  and  then  its  return  has  re- 
lation to  the  return  day  of  the  writ. 

Where  a  suit  is  commenced  by  the  filing  and 
service  of  a  declaration,  the  day  of  the  actual  com- 
mencement of  the  suit  may  be  shown  on  the  trial, 
where  the  rights  of  the  parties  require  such  proof. 

Citations—  5  Wend.,  76. 


was  an  action  on  the  case  for  a  false 
i.  return,  tried  at  the  N.  Y.  Circuit  in  Jan. 
1832,  before  the  Hon.  Ogden  Edwards,  one  of 
the  Circuit  Judges. 

The  declaration  was  capped  of  July  Term, 
1831.  It  set  forth  a  judgment  in  favor  of  the 
plaintiffs  against  one  W.  B.  M'Lean,  in  the  C. 
P.  of  N.  Y.,  a  fieri  facias  issued  thereon,  tested 
the  third  Monday  of  Nov.,  1830,  returnable 
the  third  Monday  of  December  thereafter,  and 
a  return  of  nulla  bona  made  on  the  day  of  the 
return  of  the  process,  which  return  it  was 
alleged  was  false.  On  the  trial  of  the  cause, 
the  plaintiffs  produced  thefi.  fa.,  which  pur- 
ported to  have  been  filed  in  the  clerk's  office 
Aug.,  8  1831.  The  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  suit  had 
been  commenced  previous  to  the  accruing  of 
the  cause  of  action.  The  plaintiffs  offered  to 
prove  that  the  suit  was  commenced  by  the 
filing  and  service  of  a  declaration,  and  that  the 
declaration  was  filed  on  the  8th  and  served 
Oct.  11,  1831;  but  the  evidence  was  rejected  by 
the  judge,  and  the  plaintiffs  were  nonsuited. 
The  plaintiffs  ask  for  a  new  trial. 

Mr.  T.  C.  Pinckney,  for  plaintiffs. 

Mr.  A.  L.  Robertson,  for  defendant. 

By  the  Court,  Savage.  Ch.  J.  The  judge 
erred  in  nonsuiting  the  plaintiff.  The  decla- 
ration is  certainly  right  in  charging  the  false 
return  to  have  been  made  when  the  execution 
588*]  *was  returnable;  and  there  can  be  no 
doubt  that  a  return,  made  long  after  the  return 
day,  may  be  given  in  evidence  under  such  a 
declaration.  This  is  not  controverted.  For 
this  purpose  the  return,  when  actually  made, 
has  relation  to  the  return  day  of  the  writ.  Il 
is,  however,  undoubtedly  true  that  no  cause  of 
action  existed,  until  the  return  became  matter 
of  record;  and  from  the  memorandum  of  the 
clerk  upon  the  execution,  it  appears  the  return 
was  not  in  fact  made  until  Aug.  8,  1831.  The 


NOTE.— Commencement  of  suit—Time  of. 

An  action  connot  be  commenced  before  the  cause  of 
action  has  accrued,  or  the  demand  has  become  due 

As  a  general  rule,  the  issuing  or  suing  out  of  the 
writ  is  the  commencement  of  the  suit — Exceptions 
See  Lowry  v.  Lawrence,  1  Cai.,  69,  note.  ' 
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suit  was  commenced  in  October  afterwards,  as 
;he  plaintiff  offered  to  show.  The  judge  re- 
fused this  evidence,  because  the  declaration 
aore  a  caption  of  July  Term,  1831.  This  dec- 
aration  was  the  commencement  of  the  suit, and 
is  a  substitute  for  process.  I  know  of  no  case 
where  the  time  of  issuing  the  writ  becomes 
important,  in  which  it  is  not  allowed  to  prove 
it.  By  the  caption,  the  cause  of  action  is  sup- 
posed to  have  existed  before  the  July  Term; 
but  where  the  question  is  one  of  fact,  to  be  in- 
quired into  at  the  circuit,  whether  the  suit  was 
actually  commenced  at  that  time,  it  is  equally 
proper  as  to  show  the  time  of  issuing  a  ca- 
oias.  The  capias  is  supposed  to  have  issued 
when  it  is  tested,  but  it  is  always  proper  to 
show  the  true  time  of  issuing  it,  when  the  cause 
of  action  accrued  subsequent  to  the  teste.  The 
teste  of  the  writ  and  the  caption  of  the  declara- 
tion, for  this  purpose,  are  matters  of  form, and 
should  be  molded  to  advance  substantial  jus- 
tice. In  the  case  of  Paul  v.  Graves,  5  Wend., 
76,  it  appeared  on  the  face  of  the  declaration 
that  the  cause  of  action  arose  subsequent  to  the 
caption  of  the  declaration.which  is  taken  upon 
the  record  for  the  time  of  the  commencement 
of  the  suit;  and  we  allowed  the  plaintiff  in  that 
case  to  do  by  pleading  the  same  thing  which 
the  plaintiff  in  this  case  offered  to  do  by  evi- 
dence, to  wit:  to  tell  the  truth,  to  show  that 
the  suit  was  in  fact  commenced  after  the  cause 
of  action  arose.  Fictions  of  law  should  never 
be  allowed  to  defeat  the  substantial  rights  of 
parties.  "In  fictione  juris  semper  subsistit  cequi- 
tas." 

Nonsuit  set  aside;  new  trial  granted. 

Cited  in— 15  Mich.,  41. 


*CARPENTER  e.  STEVENS  ET  AL.  [*589 

Replevin  of  Animal — Action  on  Bond — Death  of 
Animal  a  Bar. 

Where  the  property,  taken  by  virtue  of  a  writ  of 
replevin,  is  a  living  animal,  and  there  is  judgment 
of  retorno  habendo,  in  an  action  on  the  replevin 
bond  for  a  breach  of  its  condition,  it  is  a  good  plea 
in  bar,  that  before  the  judgment  in  the  replevin 
suit,  the  animal  died  without  the  default  of  the 
plaintiff  in  such  suit. 

Citations— 1  Inst.,  206  a,  b;  2  Bl.  Com.,  341 ;  8  Cow., 
297 ;  Com.  Dig.,  tit.  Condition,  D,  1 :  19  Johns.,  71 ;  2 
2  H.  Bl.,  574;  6  T.  R.,  710;  2  H.  BL,  258  ;  6  Cow.,  624  ; 
12  Wend.,  452. 

"HEMURRER  to  plea.  The  plaintiff,  as  late 
±J  sheriff  of  Madison  Co.,  declared  on  a  re- 
plevin bond  executed  by  Stevens  as  the  plaint- 
iff, and  the  others  as  his  sureties,  in  a  replevin 
suit  commenced  against  R.  Tone,  and  B.  O. 
Wright,  for  a  mare  alleged  to  have  been  taken 
by  them  from  the  possession  of  Stevens.  The 
bond  was  in  the  usual  form,  to  prosecute  the 
suit  with  effect,  and  to  return  the  property  if 
return  should  be  adjudged.  The  plaintiff 
averred  that  judgment  de  retorno  habendo  was 
rendered  in  favor  of  the  defendants  in  the  re- 
plevin suit,  and  for  breach  alleged  that  the 
property  had  not  been  returned.  The  defend- 
ants pleaded  that  before  such  judgment,  and 
previous  to  the  commencement  of  this  suit,  the 
mare  mentioned  in  the  condition  of  the  bond 
died  by  inevitable  accident,  and  without  the 
default  of  Stevens,  his  servants  or  agents.  To 
this  plea  the  plaintiff  demurred. 
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Mr.  M.  T.  Reynolds,  for  the  plaintiff. 
Mr.  P.  Gridley,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  case 
; seems  to  fall  within  the  principle  laid  down  by 
Ld  Coke,  1  Inst. ,  206  a,  b,  that  where  the  con- 
dition of  a  bond  or  recognizance,  etc.,  is  pos- 
sible at  the  time  of  the  making  of  it,  and  be- 
fore the  same  can  be  performed,  it  becomes 
impossible,  by  the  act  of  God,  or  of  .the  law, 
or  of  the  obligee  there  the  obligation  is  saved 
— as  if  a  man  be  bound  by  recognizance  or 
bond,  with  condition  that  he  shall  appear  at 
the  next  term  in  such  a  court,  and  before  the 
day  he  dieth,  the  recognizance  or  obligation 
is  saved;  but  if  the  condition  be  impossible  at 
the  time  of  the  making  the  bond,  etc.,  there  the 
condition  is  gone,  and  the  bond  becomes  single 
59O*]  *and  absolute,  2  Bl.  Com.,  341.  In 
People  v.  Manning,  8  Cow.,  297,  this  principle 
was  applied  to  the  case  of  a  recognizance,  con- 
ditioned that  a  sheriff,  who  was  there  arrested 
upon  an  attachment,  should  appear  at  the  next 
term  of  the  Supreme  Court,  on  the  third  Mon- 
day of  July  ensuing,  to  answer,  etc.  Before 
the  day  fixed  for  the  appearance,  the  sheriff 
was  taken  sick  and  was  confined  to  his  house 
and  bed,  and  could  not  be  removed;  and  so 
continued  until  Mar.  22,  when  he  died.  The 
obligors  were  held  to  be  excused  from  per- 
formance on  the  principle  laid  down  by  Ld. 
Coke.  In  that  ease,  it  will  be  observed,  too, 
that  performance  was  not  absolutely  and  phys- 
ically impossible.  The  sheriff  was  alive  at  the 
day,  and  lived  for  a  month  afterwards.  Com. 
Dig.,  tit.  Condition,  D,  1.  Where  a  right  of 
action  depends  upon  the  performance  of  a  con- 
dition precedent,  performance  cannot  be  ex- 
cused, unless  it  is  dispensed  with  or  pre- 
vented by  the  opposite  party,  although  it  has 
become  impossible  without  any  default  on  the 
part  of  the  plaintiff,  or  even  by  the  act  of  God. 
Moakley  v.  Riggs,  19  Johns.,  71;  2  H.  Bl.,  574; 
•6  T.  K.  710;  1  H.  Bl.,  258;  6  Cow.,  624;  In- 
man  v.  Ins.  Co.,  ante,  452.  But  the  rule  is  dif- 
ferent where  the  impossibility  of  performance 
is  set  up  as  a  matter  of  defense.  Nor  is  there 
any  particular  hardship  or  injustice  in  this  rule, 
or  in  its  application  to  this  case;  for  as  it  is 
conceded  that  the  death  of  the  animal  was  in 
no  degree  produced  by  the  act  or  default  of 
the  defendant,  but  was  occasioned  by  the  act 
of  God, the  legal  presumption  is  that  she  would 
have  died  if  she  had  not  been  taken  from  the 
possession  of  the  owners.  But  however  this 
may  be,  the  rule  seems  to  be  established,  and 
must  be  applied  to  this  case. 

Judgment  for  defendant. 

Criticised— 3  Sandf .,  643,  644 

Explained— 3  Bos.,  542. 

Applied— 34  Barb.,  177. 

Cited  in-11  N.  Y.,  30  ;  20  N.  Y.,  201 ;  37  N.  Y.,  588 ; 
5  Trans.  App.,  344 ;  17  Barb.,  515 ;  44  Barb.,  59,  n,  667; 
61  111.,  351 ;  7  Am.  Rep.,  417  (47  N.  Y.,  65). 


59 1*]*HUY  «.  BROWN  &  FRIDLEY. 

Arbitration  and  Award — Performance  of  Con- 
ditions by  Parties — Action  on  Award — Plead- 
ing and  Practice. 

Where,  by  the  terms  of  an  award,  acts  are  to  be 
performed  on  the  same  day  by  both  parties  to  the 
submission,  as.  that  one  shall  convey  a  lot  of  land, 
and  the  other  pay  a  certain  sum  of  money,  in  an  ac- 
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tion  for  the  recovery  of  the  money,  it  is  incumbent 
upon  the  plaintiff  to  aver  performance,  or  an  offer 
to  perform,  on  his  part,  and  if  he  neglects  so  to  do, 
the  defendant  may  crave  oyer  of  the  award,  and 
demur  to  the  declaration, or  plead  the  non-perform- 
ance of  the  plaintiff,  in  bar  of  the  action. 

Citations— Cro.  Car.,  384  ;  1  Bac.  Abr.,  tit.  Arb.  & 
Award,  F. 

CASE  of  arbitration  and  award.  A  submis- 
sion was  entered  into  between  these  parties, 
to  abide  by  the  decision  of  two  arbitrators,  se- 
lected to  make  order  in  reference  to  a  contro- 
versy respecting  a  lot  of  land  in  the  possession 
of  the  plaintiff,  claimed  by  the  defendants. 
The  object  of  the  submission  appears  to  have 
been  to  ascertain  what  sum  of  money,  if  any, 
should  be  paid  by  the  defendants  to  the  plaint- 
iff, upon  his  executing  to  them  a  quitclaim 
deed  of  the  premises,  and  giving  them  certain 
indemnities.  The  arbitrators  made  an  award, 
directing  the  plaintiff  to  execute  such  quit- 
claim deed,  and  to  do  certain  other  acts  not 
necessary  to  be  here  stated,  on  or  before  Sep. 
1,  1831;  and  on  the  other  hand,  ordered  the 
defendants  on  or  before  the  same  day  to  pay  to 
the  plaintiff  the  sum  of  $298.76.  The  plaintiff 
brought  his  suit,  declaring  on  the  award  for 
the  sum  directed  to  be  paid  to  him;  without 
averring  in  his  declaration  performance  of  the 
acts  directed  to  be  done  on  his  part.  The  de- 
fendants pleaded,  setting  forth  the  submission 
and  award,  alleging  a  readiness  and  offer  on 
their  part  to  perform,  but  averring  that  the 
plaintiff  wholly  refused  to  perform  on  his  part. 
The  plaintiff  replied,  alleging  performance  on 
his  part  and  averring  non-performance  on  the 
part  of  the  defendants,  who  rejoined,  denying 
performance  on  the  part  of  the  plaintiff.  The 
plaintiff  demurred  to  the  rejoinder,  assigning 
various  special  causes  of  demurrer.  The  above 
statement  embraces  as  much  of  the  pleadings 
as  was  passed  upon  by  the  court  and, therefore, 
a  more  particular  detail  is  deemed  unnecessary. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  J.  A.  Collier,  for  the  defendants. 

*By  the  Court,  Nelson,  J.  The  prin-[*592 
cipal  ground  taken  on  the  argument  in  support 
of  the  demurrer  was,  that  the  award  of  the  ar- 
bitrators is  not  to  be  viewed  in  the  light  of  de- 
pendent covenants,  and  that  each  party  is  en- 
titled to  an  action  for  non-performance,  with- 
out showing  performance  on  his  part. 

It  is  true,  thaf  an  award  is  not  a  covenant  or 
an  agreement  between  the  parties,  within  the 
meaning  of  the  rule  of  construction  applicable 
to  covenants.  The  intent  of  the  parties  has 
nothing  to  do  with  the  examination  of  it,  with 
a  view  to  a  correct  understanding  of  its  legal 
operation  and  effect.  Its  meaning  is  to  be  as- 
certained not  by  the  intent  of  the  parties,  but 
by  that  of  the  arbitrators.  They  may,  by  the 
terms  of  the  award,  make  the  performance  by 
one  party  a  condition  precedent  to  perform- 
ance by  the  other;  and  whether  they  have  done 
so  or  not,  must  depend  upon  an  examination 
of  all  its  parts.  Cro.  Car.,  384;  1  Bac.  Abr., 
tit.  Arb.  and  Award,  F.  In  this  case  the  plaint- 
iff was  first  to  perform  his  part  of  the  award, 
in  the  order  of  it,  and  the  reasonableness  and 
justice  of  the  case  accords  with  this  arrange- 
ment. It  adjudges  that  the  plaintiff  shall,  on 
or  before  the  first  day  of  September  then  next, 
make  out  and  execute  a  quitclaim  deed  for  the 
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farm  referred  to  in  the  submission  to  the  de- 
fendants (reserving  the  right  to  take  his  crops), 
and  immediately  give  up  possession  to  them, 
to  execute  a  bond  indemnifying  them  from  any 
claim  of  G.  Huy  to  the  lot,  by  virtue  of  any 
sale  upon  execution,  and  also  to  discharge  cer- 
tain judgments;  and  then  it  further  adjudges 
that  the  defendants  shall,  on  or  before  the  first 
day  of  September,  pay  to  the  plaintiff  the  sum 
of  $298.76.  It  is  not,  however,  necessary  to 
say  that  the  performance  of  the  plaintiff  is 
made  a  condition  precedent;  perhaps  it  is  not, 
but  the  acts  of  the  parties  are  clearly  concur- 
rent, as  they  are  to  be  performed  upon  the 
same  day,  and  applying  the  rule  applicable  to 
concurrent  covenants,  which  are  analogous, 
the  party  suing  must  show  performance,  or  an 
offer  to  perform  on  his  part,  to  entitle  himself 
to  a  recovery.  This  he  has  not  done  in  his  dec- 
laration, and  the  defendants  might  have  craved 
oyer  and  demurred,  but  they  had  a  right  to 
plead  the  omission  in  defense,  as  they  have 
done.  The  plaintiff  has  properly  replied  per- 
593*]  formance,  *and  the  defendants  have 
denied  it.  The  pleadings  by  both  parties  are 
in  some  respects  inartificially  drawn,  and  con- 
tain much  repetition,  but  are,  substantially, 
good.  The  special  causes  of  demurrer,  as  set 
forth  are,  I  think,  untenable.  The  rejoinder 
may  be  bad  for  duplicity,  but  the  plaintiff  has 
not  specified  in  what  it  consists;  he  has  speci- 
fied one  instance,  but  in  that  there  is  no  du- 
plicity. 

Judgment  for  defendants  on  demurrer,  with 
leave  to  plaintiff  to  amend,  on  payment  of  costs. 

Distinguished— 22  Wend.,  131. 
Cited  in— 6  Lans.,  439 ;  17  111.,  481. 


ONTARIO    BANK    «.    WORTHINGTON. 

Negotiable  Paper — Acceptance  under  Revised 
Statutes  must  be  in  Writing — When  Holder 
Cannot  Maintain  Action  on —  Virtual  Accept- 
ance— Parol  Promise  to  Accept — Indorsee,  Who 
did  not  Take  the  Bill  on  the  Faith  of  it,  Can- 
not Enforce  such  Promise — No  Consideration 
for  Acceptance  Need  be  Shown — Pleading — 
Competency  of  Witnesses. 

By  the  Revised  Statutes,  an  acceptance  of  a  bill  of 
exchange  is  void,  unless  it  be  in  writing ;  but  even 
before  this  statutory  provision,  although  a  parol  ac- 
ceptance of  a  bill  already  drawn  was  good,  a  parol 
agreement  to  accept  a  bill  to  be  drawn  in  futuro 
could  not  be  enforced  by  an  indorsee.between  whom 
and  the  drawee  no  communication  had  passed,  and 
who  had  not  taken  the  bill  upon  the  faith  of  such 
promise. 

So,  although  after  the  bill  has  been  passed,  the 
drawee  gives  a  conditional  acceptance  in  writing  to 
the  drawer,  which  is  shown  to  the  holder,  such  hold- 
er cannot  maintain  an  action  upon  the  acceptance, 
not  having  taken  the  bill  upon  the  faith  of  the  ac- 
ceptance. 

Neither  can  the  holder  of  a  bill  of  exchange  main- 
tain an  action  upon  it  against  the  acceptor,  where 
he  has  taken  it  for  a  pre-existing  debt,  it  there  exist 
equities  in  the  case  which  would  prevent  a  recovery 
in  an  action  by  the  drawer  against  the  acceptor. 

NOTE.— Negotiable  paper— 1.  Bills  —  Virtual  ac- 
ceptance, or  promise  to  accept  before  the  bill  is  drawn 
—  validity  of,  in  the  United  States  —  Present  English 
doctrine.  For  a  full  discussion,  see  Greele  v.  Par- 
ker, 5  Wend.,  414,  note. 

2.  Transfer  or  Negotiable  paper  in  payment  of 
precedent  debt— Whether  one  thus  taking  it  is  a  bona 
fide  holder  for  value.  See  Smith  v.  Van  Loan,  16 
Wend.,  659,  note. 
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A  valid  agreement  to  accept  may  be  declared  on 
as  an  acceptance. 

No  consideration  need  be  shown  to  support  an  ac- 
ceptance, or  an  agreement  to  accept  a  bill  of  ex- 
change. 

A  party  to  a  bill  of  exchange  discounted  by  a  bank, 
who  has  paid  in  the  amount  of  the  bill  as  a  deposit, 
and  indemnified  the  bank  against  the  costs  of  a  suit 
on  the  bill  prosecuted  in  Its  name  against  the  ac- 
ceptor, is  not  a  competent  witness,  although  he  has 
released  to  the  bank  all  interest  in  the  subject-mat- 
ter of  the  suit,  and  the  bank  has  released  him  from 
his  engagement  to  indemnify ;  being  liable  for  the 
costs  to  the  defendant,  those  releases  do  not  purge 
his  interest. 

If  such  party  be  admitted  as  a  witness,  and  his 
testimony  be  material  for  the  plaintiffs,  and  a  ver- 
dict be  found  in  their  favor,  such  verdict  will  be  set 
aside. 

Citations— 9  Cow.,  631 ;  6  Wend..  658 ;  1  R.  S.,  768, 
sees.  6-9 ;  1  East,  98 ;  10  Johns.,  215  ;  15  Johns.,  13 ;  2 
Wend.,  548 ;  Doug.;  296 ;  2  Wheat.,  73 ;  20  Johns.,  637, 
645-652. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Oneida  Circuit  in  Oct.,  1830,  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Cir- 
cuit Judges. 

*The  plaintiffs  declared  on  a  bill  of  [*594 
exchange,  bearing  date  Oct.  28,  1829,  drawn  by 
Horace  Putnam  on  the  defendant,  for  $620, 
payable  to  the  order  of  Charles  Stokes.  60  days 
after  date;  which  bill  was  transferred  by  the 
payee  to  Jay  Hathaway,  and  by  him  to  the 
plaintiffs.  The  bill  was  alleged  to  have  been 
accepted  on  the  day  of  its  date.  On  the  trial  of 
the  cause,  it  was  proved  by  Putnam,  the  draw- 
er of  the  bill,  that  Sep.  27,  preceding  its  date, 
John  Treadway,  who  conducted  the  business 
of  the  defenda.pt  as  a  merchant  in  the  City  of 
N.  Y.  (the  defendant  residing  at  Brooklyn), 
and  who  was  authorized  and  empowered  to 
accept  bills  of  exchange  for  the  defendant, 
agreed  to  accept  a  draft  for  about  $600,  to  be 
drawn  by  Putnam  on  the  defendant,  for  the 
amount  of  which  Putnam  was  to  provide 
funds,  by  purchasing  beef  and  delivering  the' 
same  on  the  canal  at  Rome,  in  the  County  of 
Oneida,  to  a  forwarding  merchant  residing  at. 
that  place.  Oct.  28,  1829,  Putnam  drew  the 
draft  payable  to  Charles  Stokes,  who  indorsed 
it;  and  it  was  then  delivered  to  Jay  Hathaway, 
to  enable  him  to  obtain  funds  to  pay  a  note 
given  to  him  by  Putnam,  indorsed  by  Stokes, 
which  had  been  discounted  at  the  Ontario 
Bank,  after  being  indorsed  by  Hathaway,  and 
which  had  been  protested  and  was  then  in  suit. 
Hathaway  indorsed  the  draft,  and  it  was  dis- 
counted by  the  Ontario  Bank  to  meet  the  pro- 
tested note.  Previous  to  Nov.  10,  the  draft 
was  presented  to  Treadway  for  acceptance,  by 
a  clerk  of  'a  bank  in  N.  \.,  whom  Treadway 
told  that  be  could  not  accept  it  then  ;  but 
wished  it  retained  a  few  days,  and  that  as  soon 
as  the  property  arrived  he  would  come  to  the 
Bank  and  accept  it.  Nov.  10,  Treadway  wrote 
a  letter  to  Putnam,  in  which  he  stated  that  he 
would  arrange  the  draft  in  Stokes'  favor,  as 
soon  as  he  received  the  property,  or  a  receipt 
of  the  forwarding  merchant  for  the  same.  A 
copy  of  this  letter  was  delivered  to  the  Ontario- 
Bank,  but  not  until  after  the  draft  had  been 
presented  for  discount.  About  the  last  of  No- 
vember, Treadway  told  Putnam  that  the  draft 
had  not  been  accepted  because  the  beef  had  not 
arrived,  but  that  as  soon  as  enough  arrived  to 
meet  the  draft,  he  would  provide  means  and 
pay  it.  It  was  admitted  by  the  defendant, 
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595*]  that  previous  to  Dec.  1,  he  *received 
from  Putnam  beef  to  an  amount  sufficient  to 
meet  the  draft;  but  he  proved  by  Tread  way, 
that  at  the  time  of  the  conversation  between 
him  and  Putnam  in  September,  Putnam  was 
greatly  indebted  to  him,  and  that  the  agree- 
ment between  them  was,  that  the  beef  whic\\ 
was  to  be  sent  on,  should  be  sent  to  meet  the 
draft,  besides  providing  by  other  remittances 
for  the  payment  of  former  advances  made  by 
the  defendant  to  Putnam;  and  Treadway  fur- 
ther proved,  that  but  a  small  part  of  the  old 
debt  had  been  paid,  by  all  the  remittances,  in- 
cluding the  beef,  and  that  the  defendant  would 
suffer  a  heavy  loss  by  Putnam.  In  this  state- 
ment of  the  agreement  he  was  contradicted  by 
Putnam;  and  Hathawav  the  creditor  of  Put- 
nam, who  was  admitted  as  a  witness,  although 
objected  to  by  the  defendant,  testified  that 
Treadway  confessed  to  him,  previous  to  Nov. 
10,  that  there  was  no  claim  upon  the  beef  to 
be  sent  by  Putnam  other  than  the  draft  in  fa- 
vor of  Stokes.  Hathaway  was'objected  to  as 
a  witness,  as  being  interested  in  the  event  of 
the  suit.  The  defendant  proved,  by  the  presi- 
dent of  the  Ontario  Bank,  that  Hathaway  had 
deposited  in  the  Bank  the  amount  of  the  draft, 
and  had  indemnified  the  Bank  against  the 
costs  of  this  suit;  and  this  witness  further  tes- 
tified that  the  Bank  had  no  interest  in  the  suit. 
The  plaintiff  also  read  in  evidence  a  covenant, 
executed  by  Hathaway  Jan.  30, 1830,  whereby 
he  agreed  to  obtain  for  Stokes  a  discharge 
from  his  liability  as  indorser  of  the  protested 
note,  and  to  pay  the  sureties  of  Stokes  the  one 
half  of  the  draft  in  question.  To  show  that 
he  was  not  interested,  it  was  proved  by  the 
plaintiffs  that  they  had  released  Hathaway 
from  his  agreement  to  indemnify  them  against 
the  costs  of  this  suit,  and  that  he  had  released 
to  them  all  claim  to  the  money  to  be  received 
on  the  draft.  Upon  this  testimony  the  judge 
decided  that  Hathaway  was  a  competent  wit- 
ness, and  he  was,  accordingly,  sworn.  The 
plaintiffs  proved  that  in  Jan.,  1830,  the  draft 
was  presented  for  payment,  and  payment  re- 
fused. 

The  evidence  being  closed,  the  counsel  for 
the  defendant,  on  the  following  grounds,  in- 
sisted that  the  plaintiffs  were  not  entitled  to 
recover  :  1.  That  the  draft  was  not  negotiable 
on  the  faith  of  the  promise  to  accept  ;  2.  That 
the  promise  to  accept  not  being  in  writing,  was 
59($*]  not  available  ;  8.  That  there  *was  a 
variance  between  the  declaration  and  proof;  the 
plaintiffs  having  counted  on  an  accepted  bill, 
and  the  proof  not  supporting  such  count ;  4. 
That  the  original  promise  to  accept  was  con- 
tingent, and  that  there  was  no  subsequent 
promise  varying  the  obligation  ;  5.  That  the 
promise  to  accept  was  made  upon  a  condition 
which  was  not  complied  with,  viz.  :  that  re- 
mittances should  be  sent  to  discharge  former 
liabilities  ;  and  6.  That  the  promise  was  void 
for  want  of  consideration.  The  judge  over- 
ruled all  the  objections  except  the  fifth,  which 
he  submitted  to  the  jury  ;  whom  he  charged, 
that  if  they  should  find  that  Treadway  had 
agreed  to  accept  the  draft  whenever  beef 
enough  should  be  delivered  upon  the  bank  of 
the  canal  to  pay  it,  without  reference  to  remit- 
tances for  previous  responsibilities,  then  the 
plaintiffs,  having  received  notice  of  the  agree- 
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ment  to  accept,  by  being  furnished  with  a  copy 
of  Treadway's  letter  of  Nov.  10,  were  entitled 
to  their  verdict  for  the  amount  of  the  draft  with 
interest;  subject  to  the  opinion  of  this  court 
upon  the  several  questions  of  law  raised  by  the 
counsel  for  the  defendants.  The  jury  found 
for  the  plaintiffs,  for  the  amount  of  the  draft 
and  interest.  The  defendant  having  excepted 
to  the  various  decisions  made  against  him,  and 
also  to  the  charge  of  the  judge,  moves  for  a 
new  trial. 

Mr,  J.  A.  Spencer,  for  the  defendant. 

Mr.  S.  Beardsley,  for  the  plaintiffs. 

By  tJie  Court,  Savage,  Ch.  J.  As  the  ver- 
dict of  the  jury  was  in  part  founded  upon  the 
testimony  of  Hathaway,  the  first  question  to 
be  considered  is,  whether  he  was  a  competent 
witness.  Was  lie  interested  ?  Who  was  the 
beneficial  owner  of  the  draft,  and  the  plaintiff 
in  interest  in  the  cause?  The  president  of  the 
Bank  testified  that  the  Bank,  had  no  interest  in 
the  matter — and  it  had  not,  because  Hathaway, 
for  whose  benefit  the  draft  was  discounted, 
had  virtually  paid  it,  and  had  indemnified  the 
Bank  against  the  costs.  Nominally,  however, 
the  Bank  were  the  owners;  and  for  the  purpose 
probably,  of  making  Hathaway  a  competent 
witness,  he  released  to  the  Bank  his  interest  in 
the  damages,  and  they  released  him  from  their 
*claim  upon  him  for  the  costs.  This  [*597 
changes  the  situation  of  the  parties  nominally 
only.  If  the  plaintiffs  succeed,  Hathaway  can- 
not claim  the  damages  in  the  suit,  but  he  will 
be  entitled  to  his  deposit  which  he  made  to 
meet  the  payment.  If  the  plaintiffs  fail,  Hath- 
away will  lose  his  deposit,  which  the  Bank  will 
then  apply  to  the  payment  of  the  draft.  So 
that  virtually  he  will  be  the  loser  as  to  the 
damages,  and  the  Bank  will  lose  the  costs,  hav- 
ing released  him  from  his  indemnity.  But 
there  is  an  interest  which  cannot  be  released 
between  Hathaway  and  the  plaintiffs,  and  that 
is  his  liability  to  the  defendants  for  costs.  He 
being  in  equity  the  owner,  the  Bank  being  a 
mere  trustee  and  he  the  cestui  que  trust,  he  may 
be  compelled  by  attachment  to  pay  the  costs, 
in  case  of  failure  to  recover.  This  is  an  inter- 
est which  can  be  released  by  the  defendant 
alone.  9  Cow.,  631  ;  6  Wend.,  658.  Jay  Hath- 
away was,  therefore,  interested  in  the  event  of 
the  suit,  and  the  only  person  interested  to  the 
amount  of  the  draft  and  interest,  or  rather  to 
the  amount  of  his  deposit  for  its  payment. 

It  is  contended  by  the  plaintiffs'  counsel,  that 
whether  Hathaway  was  interested  or  not  is  im- 
material, as  the  same  facts  were  proved,  as  it 
is  contended,  by  other  witnesses.  It  cannot 
be  denied  that  his  testimony  was  material  to 
the  point  upon  which  the  cause  was  put  to  the 
jury,  and  may  have  been  the  testimony  upon 
which  the  verdict  was  founded.  If  it  was  in- 
competent, that  is  a  sufficient  reason  for  grant- 
ing a  new  trial. 

It  will  be  proper,  however,  to  notice  the  oth- 
er points  which  were  raised  at  the  circuit  and 
overruled,  and  excepted  to.  These  are  :  1. 
That  the  promise  of  Sep.  27,  to  accept  the  draft 
was  contingent  and  not  in  writing  and,  there- 
fore, not  negotiable;  2.  That  neither  the  prom- 
ise contained  in  the  letter  of  Nov.  10,  nor  the 
subsequent  arrangement  made  at  Western, 
would  enable  the  plaintiff  to  support  this  ac- 
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tion,  both  being  made  long  after  the  draft  was 
discounted  by  the  plain  tiffs;  3.  That  there  was 
a  variance  between  the  declaration  and  the 
proof;  the  declaration  stating  an  accepted  bill, 
the  proof  showing  it  was  not  accepted;  4.  That 
there  was  no  subsequent  promise  to  accept;  5. 
That  if  there  was  a  contract  to  accept,  there 
was  no  consideration  for  such  promise;  6.  The 
charge  was  also  excepted  to. 
598*]  *First.  Was  the  parol  agreement  to 
accept  upon  condition,  valid  and  available  to 
the  plaintiffs  ?  Previous  to  the  operation  of 
the  Revised  Statutes,  1  R.  S.,  768,  sees.  6-9,  it 
was  well  settled  that  a  parol  acceptance  was 
valid  of  a  bill  already  drawn;  but  no  case  has 
been  referred  to,  nor  have  I  been  able  to  find 
any,  where  a  parol  agreement  to  accept  a  bill 
to  be  drawn  in  future,  made  with  the  drawer  of 
the  bill,  has  been  held  valid  in  the  hands  of  an 
indorsee,  between  whom  and  the  drawer  no 
communication  had  passed,  and  who  had  not 
taken  the  bill  upon  the  faith  of  any  such  prom- 
ise. On  the  contrary,  it  has  been  decided  in 
Johnson  v.  Colling,  1  East,  98,  that  a  parol 
promise  by  a  debtor  to  his  creditor  to  accept  a 
bill  to  be  drawn  does  not  amount  to  an  accept- 
ance of  the  bill  when  drawn.  A  written  prom- 
ise to  accept  is  valid,  if  the'  bill  is  taken,  upon 
the  faith  of  it,  and  a  consideration  paid  there- 
for. A  promise  to  accept  is  no  doubt  valid  be- 
tween the  parties  to  the  contract,  and  if  broken, 
damages  may  be  recovered.  But  such  a  prom- 
ise, says  Oh.  J.  Kent,  is  not  assignable  ;  and  it 
seems  to  be  a  little  difficult  to  understand  how 
the  indorsee  of  a  bill  subsequently  drawn  can 
charge  the  drawer  with  acceptance,  by  virtue 
of  such  a  preceding  promise,  which  is  not  of 
itself  assignable,  and  is  strictly  no  part  of  the 
negotiable  contract.  10  Johns.,  215.  It  is  only 
when  such  promise  to  accept  is  shown  to  a  third 
person,  so  as  to  create  credit  and  induce  such 
person  to  advance  money  upon  it,  that  it  be- 
comes available  in  the  hands  of  an  indorsee. 
It  is  the  credit,  says  Gh.  J.  Thompson,  which 
such  acceptance  or  engagement  to  accept  has 
given  to  the  bill,  which  gives  to  it  its  binding 
operation.  15  Johns.,  13.  A  written  agree- 
ment to  accept  was,  of  course,  in  the  contem- 
plation of  the  learned  judges  last  referred  to. 
From  anything  appearing  in  this  case,  I  am 
unable  to  say  that  the  present  plaintiffs  can 
avail  themselves  of  the  parol  arrangement  of 
Sep.  27,  1829,  between  the  defendant  and  Put- 
nam. 

The  next  question  is,  whether  the  promise 
contained  in  the  letter  of  Nov.  10  will  enable 
the  plaintiffs  .to  support  this  action.  This  is 
connected  with  the  judge's  charge,  which  was, 
that  if  the  defendant  agreed  to  accept  without 
reference  to  remittances  for  previous  advances, 
the  plaintiffs  having  notice  of  the  letter  were 
entitled  to  recover.  The  rule  established  in 
599*]  *this  court  is  stated  by  Sutherland,  J., 
in  Parker  v.  Qreele,  2  Wend.,  548  :  "  A  prom- 
ise to  accept  a  bill  thereafter  to  be  drawn, 
specifying  the  amount  and  time  of  payment, so 
as  to  leave  no  reasonable  doubt  as  to  the  iden- 
tity of  the  bill  intended  to  be  accepted,  is,  if 
shown  to  a  third  person,'  who,  on  the  faith  of 
such  promise,  takes  the  bill  for  a  valuable  con- 
sideration, in  point  of  law,  an  acceptance  bind- 
ing the  person  who  makes  the  promise."  In 
Masonv.  Hunt,  Doug.,  296,Ld.  Mansfield  says: 
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"If  one  man,  to  give  credit  to  another,  make 
an  absolute  promise  to  accept  his  bill,  the  draw- 
er or  any  other  person  may  show  such  prom- 
ise upon  the  exchange  to  get  credit,  and  a  third 
person  who  should  advance  his  money  upon  it 
would  have  nothing  to  do  with  the  equitable 
circumstances  between  the  drawer  and  the  ac- 
ceptor ;  but  an  agreement  to  accept  is  still  but 
an  agreement,  and  if  it  is  conditional,  and  a 
third  person  takes  the  bill,  knowing  of  the  con- 
ditions annexed  to  the  agreement,  he  takes  it 
subject  to  such  conditions."  And  hence  it  is 
that  a  third  person  may  be  in  a  better  situation 
than  the  drawer.  It  is  the  fact,  that  such  third 
person  parts  with  his  money  upon  the  faith  of 
the  defendant's  agreement  to  accept,  which 
puts  him  in  such  better  situation.  Should  the 
drawer,  to  whom  the  promise  to  accept  is  made, 
prosecute  for  a  breach  of  such  promise,  the 
defendant  may  avail  himself  of  any  equitable 
circumstances  existing  between  them,  which 
may  constitute  a  defense  to  such  action,  but 
he  cannot  do  so  in  a  suit  by  a  third  person, 
who,  upon  the  credit  of  the  defendant's  prom- 
ise parted  with  his  money  or  property.  It  seems 
to  me,  therefore,  that  the  judge  in  his  charge 
omitted  one  very  important  particular,  to  wit: 
that  the  plaintiffs  were  not  entitled  to  recover 
upon  this  bill,  unless  they  discounted  upon  the 
faith  of  the  defendant's  letter  of  Nov.  10. 
There  is  nothing  in  the  evidence  showing  that 
anything  was  advanced  upon  the  bill,  or  that 
it  was  received  upon  the  faith  of  the  defend- 
ant's agreement  to  accept ;  on  the  contrary,  it 
appears  to  have  been  transferred  to  the  plaint- 
iffs, and  by  them  sent  to  N.  Y.  to  be  accepted, 
before  the  letter  of  Nov.  10  was  written.  The 
judge,  therefore,  should  have  instructed  the 
jury  that  the  plaintiffs,  not  having  advanced 
anything  upon  the  credit  of  the  defendant, but 
having  taken  the  *bill  upon  the  credit  [*6OO 
of  the  drawer,  the  defendant  might  set  up  any 
defense  against  the  plaintiffs  which  would  have 
been  available  to  him  as  against  the  drawer. 

The  plaintiffs  have  made  a  point  that  the  bill 
was  taken  for  a  pre-existing  debt,  and  I  am 
aware  that  Oh.  J.  Marshall,  in  Coolidge  v.  Pay- 
son,  2  Wh.,  73,  says  :  "  But  the  mere  circum- 
stance that  the  bill  was  taken  for  a  pre-existing 
debt,  has  not  been  thought  sufficient  to  do 
away  the  effect  of  a  promise  to  accept ."  The 
reason  why  the  holder  of  the  bill  is  in  a  better 
situation  than  the  drawer,  is,  that  upon  the 
faith  of  the  defendant's  promise  to  accept,  he 
has  advanced  money  upon  the  bill;  that  reason 
does  not  apply  to  a  person  who  takes  it  for  a 
pre-existing  debt ;  and  the  distinction  has  al- 
ways been  admitted  in  this  State,  between  ne- 
gotiable paper  taken  for  an  advance  of  money 
or  other  value  paid,  and  paper  taken  for  a  pre- 
existing debt,  ever  since  the  case  of  Coddington 
v.  Bay,  20  Johns.,  637.  In  the  one  case  the 
holder  has  nothing  to  do  with  the  equities  be- 
tween the  original  parties.  Jn  the  other,  he  is 
in  no  better  situation  than  the  party  from  whom 
he  received  it ;  and  the  defendant  is  in  the 
same  situation  as  if  the  paper  had  been  passed 
after  it  fell  due.  Such  a  transfer  of  negotiable 
paper  is  not  considered  a  taking  for  value, 
in  the  usual  course  of  trade.  Where  the 
holder  receives  negotiable  paper  bonafide,  upon 
a  consideration  paid  at  the  time,  his  title  pre- 
vails, but  not  when  received  in  security  of  an 
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antecedent  debt.  A  note  or  bill  is  not  consid- 
ered as  taken  in  the  usual  course  of  trade,  un- 
less money  or  property  is  given  in  exchange, 
or  responsibility  is  incurred.  20  Johns.,  645- 
652,  Spencer  and  Woodworth,  JJ.  It  is  true 
that  a  person  who  takes  a  bill  for  an  antecedent 
debt  may  thereby  be  induced  to  relax  his  exer- 
tions to  obtain  other  security.  Such,  however, 
is  seldom  the  fact.  But  if  it  were,  why  should 
he  be  in  any  better  situation  than  the  defend- 
ant, who  is  a  creditor  of  the  person  who  passed 
the  paper?  They  are  both  supposed  to  be  bona 
fide  creditors,  and  equally  entitled  to  payment. 
The  defendant  is  in  possession  of  the  means  to 
indemnify  himself ;  can  there  be  any  reason 
why  he  should  surrender  them  to  another  cred- 
itor who  has  never  advanced  anything  upon 
60 1*]  the  credit  of  the  defendant's  paper?  *If 
the  plaintiff  fails,  he  loses  nothing  ;  he  is  in 
the  same  situation  as  before  he  took  the  paper; 
and  it  was  his  fault  that  he  did  not  inquire  into 
to  the  value  of  the  paper, and  the  defense  which 
the  defendant  might  have  against  it.  It  is  well 
known  that  when  debtors  are  failing,  creditors 
seize  upon  anything  which  affords  a  hope  of 
payment ;  it  gives  them  another  chance  ;  but 
their  condition  has  not  been  thought  to  give 
them  greater  equities  than  other  bona  fide  cred- 
itors. In  such  case  the  maxim  is  melior  est  con- 
ditto  possedentis.  It  is  the  fact  of  parting  with 
property  or  incurring  responsibility  upon  the 
defendant's  credit,  and  that  alone,  which  gives 
the  superior  equity. 

It  cannot  be  denied  that  the  letter  amounted 
to  a  conditional  acceptance.  Suppose  the  con- 
dition to  have  been  performed,  what  damages 
could  Putnam  have  recovered  in  an  action  upon 
the  bill  ?  His  general  indebtedness  to  the  de- 
fendant would  undoubtedly  have  been  a  good 
defense,  he  being  largely  the  debtor  of  the  de- 
fendant. As  the  bill  was  passed  in  security  of 
an  antecedent  debt,  and  not  upon  an  advance 
of  property  on  the  faith  of  the  agreement  to 
accept,  the  equity  in  favor  of  the  defendant 
must  prevail  over  that  of  the  holder. 

The  other  points  seem  to  me  to  be  with  the 
plaintiffs.  1.  There  was  no  variance.  If  the 
evidence  showed  an  agreement  to  accept  which 
was  valid,  the  law  would  construe  it  an  accept- 
ance. The  proper  mode  of  declaring,  there- 
fore, is,  to  count  upon  an  accepted  bill.  Indeed 
the  present  plaintiffs  could  sustain  an  action  by 
no  other  mode  of  declaring.  2.  Whether  there 
was  a  subsequent  promise  to  accept  was  a  ques- 
tion of  fact  for  the  jury  ;  and  3.  If  there  was 
an  agreement  to  accept  which  amounted  to  an 
acceptance,  no  consideration  need  be  shown, 
any  more  than  in  the  case  of  a  promissory  note. 
Bills  of  exchange  and  promissory  notes  import 
a  consideration. 

But  for  the  reasons  assigned,  I  am  of  opinion 
that  Jay  Hathaway  was  an  incompetent  wit- 
ness, and  also  that  the  judge  erred  in  his  charge 
to  the  jury.  On  these  grounds  a  new  trial 
should  be  granted. 

New  trial  granted. 

Negotiable  paper  in  payment  of  precedent  debt. 
Overruled-H.  &  D.,  370. 

Cited  in— 21  Wend.,  96;  6  Hill,  98:  2  Sandf .  Ch.,  171; 
43  How.  Pr.,  424 ;  12  Abb.  N.  S.,  425 :  1  Bos.,  337 ;  34 
Super.,  387 ;  16  Pet.,  17  ;  2  McLean,  592  ;  36  111.,  493 ; 
41  Am.  Dec.,  73  (6  Ala.,  639). 

Acceptance  —  When  binding  —  Consideration  of. 
Cited  in— 33  Barb.,  464;  2  Sweeney,  673, 674;  2  McLean, 
464 ;  98  Mass.,  292;  9  Am.  Rep..  557  (29  Wis.,  218). 
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*MARTHA  BRADSTREET,    [*6O2 
Demandant, 

v. 

GEORGE  CLARKE,  Tenant. 

Wills —  Word  "Heirs"  not  Necessary  to  Carry  Fee 
— Devise  to  Daughters  in  Fee,  with  Authority 
to  Executors  to  Sell,  etc.— Held  to  Pass  Legal 
Estate  in  Fee  to  Executors  by  Necessary  Impli- 
cation— Latter  of  Repugnant  Provisions  Pre- 
vails— By  Conveyance,  by  Surviving  Executor, 
to  Attorney  of  the  Executor  of  one  of  the  Daugh- 
ters, the  Legal  Estate  Passed  to  Grantee,  Sub- 
ject to  the  1  rusts  Declared  in  the  Will—Trusta 
Need  not  be  Expressed  in  Deed — Proceedings  in 
Equity  by  Devisee  of  Daughter  against  Grantee 
—  Writ  of  Right — Demandant  must  Recover  on, 
Strength  of  his  Own  Title— Estoppel— Statute 
of  Limitations — Disability  does  not  Affect  after 
it  Commences  to  Run — Cumulative  Disabilities 
— Absolute  Conveyance  by  Trustee  is  a  Good 
Foundation  for  an  Adverse  Possession — •  Actual 
and  Constructive  Seisin — Actual  Entry  not 
Necessary  to  MaintainWrit  of  Right,  where 
Lands  are  Wild  and  Uncultivated — Verdict 
against  TMW  and  Evidence — New  Trial — Ac- 
knowledgment of  Deeds  Prior  to  1801. 

Where  a  devisor  in  and  by  his  last  will  and  testa- 
ment devised  and  bequeathed  all  his  estate  real  and 
personal  to  two  daughters,  equally  to  be  divided  be- 
tween them  as  tenants  in  common,  in  fee,  charging 
the  same  with  an  annuity  to  their  mother  during 
her  life,  adding,  "notwithstanding  the  former  devise 
for  the  benefit  of  my  wife  and  daughters,  I  empow- 
er my  executors  to  do  all  acts  and  execute  all  in- 
struments which  they  may  consider  requisite  to  the 
partition  of  my  landed  estate,  and  I  devise  the  same 
to  them  as  joint  tenants,  to  be  by  them  sold  at  such 
time  and  in  such  manner  as  they  shall  think  most  for 
the  interest  of  my  daughters,  to  whom  the  net  prod- 
uce shall  be  paid  in  equal  shares :  the  sum  of  £100 
sterling  per  annum  being  first  deducted,  or  a  capital 
to  secure  the  same  set  apart  for  an  annuity  to  my 
wife  as  aforesaid ;"  it  was  held,  that  the  devise  to 
the  executors  gave  them  a  legal  estate  in  fee ;  that 
they  took  such  estate  not  only  by  virtue  of  the  terms 
estate  or  landed  estate  employed  in  the  will,  but  by 
neeessary  implication  from  the  power  given  to  them 
to  sell  and  dispose  of  the  property. 

The  word  "  heirs  "  is  not  necessary  to  the  carrying 
of  a  fee  in  a  will,  although  it  is  indispensable  for 
that  purpose  in  a  deed ;  any  other  terms  or  provis- 
ions, clearly  indicating  the  intention  of  the  testator, 
are  sufficient. 

It  was  further  held,  that  under  the  provisions  of 
this  will,  it  must  be  deemed  to  have  been  the  intent 
of  the  testator  that  the  title  to  his  landed  estate 
should  vest  in  his  executors,  and  not  in  his  daugh- 
ters. 

Where  the  provisions  of  a  will  in  the  disposition 


NOTE.— 1.  Wills  —  Repugnant  provisions  —  Con- 
struction of.  2.  Adverse  possession. 

1.  Where  two  or  more  provisions  in  a  witt  are 
clearly  repugnant  and  cannot  stand  together,  the 
last  prevails. 

In  addition  to  the  above  case  of  Bradstreet  v. 
Clarke,  see  Trustees  v.Kellogg,16  N.  Y.,  83  ;  Bradley 
v.  Amidon,  10  Paige,  235 ;  Griffen  v.  Ford,  1  Bosw., 
123 ;  Van  Nostrand  v.  Moore,  52  N.  Y.,  12 ;  Coven- 
hoven  v.  Shuler,  2  Paige,  122 ;  Homer  v.  Shelton,  2 
Met.,  202 ;  Evans  v.  Hudson,  6  Ind.,  293  :  Baird  v. 
Baird,  7  Ired.  Eq.,  265:  Pickering-  v.  Langdon,  22  Me., 
430 ;  Jones  v.  Doe,  2  111.,  276 ;  Miller  v.  Flournoy,  26 
Ala.,  724 :  Adie  v.  Cornwell,  3  T.  B.  Mon.,  276:  Smith 
v.  Bell,  31  U.  S.  (6  Pet.),  84;  Doe  v.  Biggs,  2  Taunt., 
109 ;  Constantine  v.  Constantino,  6  Ves.,  100 ;  Sher- 
ratv.  Bentley,  2  Mylne  &  K.,  149;  Pratt  v.  Rice,  7 
Cush.,  209. 

Thfs  rule  is  only  applied  in  cases  of  absolute  neces- 
sity. The  provisions  must  be  totally  inconsistent 
with  each  other,  and  the  real  intent  of  the  testator 
incapable  of  determination.  Covenhoven  v.  Shu- 
ler, 2  Paige,  122 :  Trustees  v.  Kellogg,  16  N.  Y.,  83  ; 
Sweet  v.  Chase,  2  N.  Y.,  73 ;  Oxley  v.  Lane,  35  N.  Y.. 
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of  property  are  so  repugnant  that  they  cannot  stand 
together,  the  latter  provision  will  prevail. 

It  was  further  held,  that  it  was  competent  to  the 
surviving  executor  of  such  willio  grant  and  convey 
to  a  person  acting  as  theattorney.of  an  executor  of 
one  of  the  daughters  of  the  devisor,  who  was  author- 
ized by  the  will  of  such  daughter  to  sell  and  dispose 
of  all  that  portion  of  the  estate  of  the  first  devisor 
which,  by  his  will,  was  given  to  her ;  such  convey- 
ance to  such  attorney  bf  ing  in  trust  to  sell  the  prop- 
erty and  divide  the  proceeds,  in  conformity  with  the 
provisions  of  the  will  appointing  his  principal  exec- 
utor ;  and  it  was  further  held,  that  by  such  convey- 
ance the  legal  estate  passed  to  the  grantee,  subject 
to  the  trusts  declared  in  the  will  of  the  first  devisor, 
set  forth  in  such  conveyance. 

Where  a  devisee  of  such  daughter  of  the  first  de- 
visor filed  a  bill  in  chancery  against  such  grantee  of 
the  surviving  executor,  and  obtained  a  decree  di- 
recting the  grantee  to  transfer  and  convey  unto  her 
all  the  real  estate  vested  in  him  as  trustee,  etc.,  the 
terms  of  the  conveyance  to  be  settled  by  a  master, 
who  was  directed  to  take  and  state  an  account  be- 
tween the  parties ;  and  by  the  decree,  such  grantee 
was  exempted  from  all  personal  responsibility  for 
any  of  the  trust  property  which  had  been  converted 
into  money,  and  a  conveyance  was  accordingly  ex- 
603*]  ecuted  setting  forth  the  conveyance  *to  such 
grantee  from  the  surviving  executor  of  the  first  de- 
visor, and  the  decree  in  chancery,  and  then  convey- 
ing all  the  estate  held  by  him  as  trustee ;  and  such 
decree  and  conveyance  were  produced  in  evidence 
by  such  devisee,  on  the  trial  of  a  writ  of  right,  sued 
out  by  her  for  the  recovery  of  lands  belonging  to 
the  original  devisor,  it  was  held,  that  the  demandant 
in  such  writ  of  right  was  estopped  from  denying 
that  the  grantee  of  the  surviving  executor  was  the 
attorney  of  the  executor  of  the  will  of  the  testator 
under  whom  she  claimed,  and  that  he  took  under 
the  deed  to  him  all  that  it  professed  to  convey  in 
trust,  etc.,  and  that  she  was  so  estopped,  notwith- 
standing that  at  the  time  of  the  filing  of  the  bill  she 
was  a  feme  covert. 

A  trustee  of  real  estate,  with  power  to  sell,  may 
convey  without  setting  forth  the  trusts  under  which 
he  holds,  and  a  conveyance  by  him  purporting  to  be 
in  his  own  right,  he  having  the  legal  estate,  will  be 
good :  and  although  the  deed  to  him  contains  a  pro- 
viso that  all  conveyances  by  him  in  the  disposition 
of  the  property  shall  express  the  trusts  upon  which 
the  property  is  granted  to  him,  and  he  omits  in  the 
conveyance  by  him  to  set  forth  such  trusts— such 
provisions  being  merely  directory,  and  not  a  condi- 
tion precedent,  the  omission  to  set  forth  the  trusts 
does  not  at  law  affect  the  validity  of  the  convey- 
ance ;  and  it  seems,  under  the  circumstances  of  this 
case,  would  be  good  even  in  equity. 

It  was  not  necessary,  previous  to  1801,  in  the  cer- 
tificate of  the  proof  of  a  deed  of  land,  that  the  officer 
granting  the  same  should  certify  that  he  knew  the 
subscribing  witness.orthat  the  witness  testified  that 
he  knew  the  grantors  to  be  the  persons  described  in, 
and  who  executed  the  deed. 

A  conveyance  of  lands  by  a  trustee,  professing  to 
convey  the  whole  and  absolute  title,is  a  good  found- 
ation for  an  adverse  possession,  and  it  is  immaterial 
for  that  purpose  whether  the  trustee  have  the  requi- 
site authority  to  convey  or  not.  A  possession  taken 
under  such  conveyance,  claiming  the  title,  and  a 
continuance  of  such  possession  for  33  years,  is  as 
adverse  to  the  grantor,  and  to  every  other  person 


claiming  the  same  title,  as  it  Is  to  all  the  rest  of  the 
world.  A  purchaser  does  not  take  his  possession  in 
subserviency  to  the  title  of  his  grantor ;  he  holds  for 
himself  and  adversely  to  his  grantor. 

A  demandant  in  a  writ  of  right,  in  like  manner  as 
a  plaintiff  in  an  action  of  ejectment,  must  recover 
on  the  strength  of  his  own  title,  and  cannot  rely 
upon  the  defect  of  title  in  his  adversary. 

Where  the  legal  estate  is  in  a  trustee,  and  he  con- 
veys to  a  purchaser  who  enters  under  the  title  thus 
acquired,  the  Statute  of  Limitations  commences  to 
run  in  favor  of  the  purchaser ;  and  having  com- 
menced to  run.its  operation  is  not  suspended  by  any 
disability  under  which  a  demandant  in  a  writ  of 
right  was  laboring  when  a  right  of  entry  subse- 
quently accrued  to  such  demandant. 

The  limitation  as  to  real  actions  is  subject  to  the 
same  construction  given  to  the  provision  of  the 
statute  in  relation  to  possessory  actions ;  i.  e..  that 
where  the  statute  has  once  begun  to  run,  a  subse- 
quently accruing  disability  will  not  impede  or  sus- 
pend it;  cumulative  disabilities  are  not  allowed, 
either  in  a  real  or  possessory  action. 

It  seems  that  an  actual  entry  and  perception  of 
esplees  are  not  in  all  cases  necessary  to  be  proved  to 
show  an  actual  seisin,  and  that  a  constructive  seisin 
*alone,resulting  from  the  proof  of  a  legal  title  [*6O4 
without  actual  seisin,  will  entitle  a  party  to  main- 
tain a  writ  of  right. 

Where  the  premises  demanded  in  a  writ  of  right 
are  wild  and  uncultivated  land,  at  the  time  when 
the  right  of  entry  of  the  demandant  accrues,  an  ac- 
tion may  be  maintained  without  actual  entry. 

A  new  trial  will  be  granted  in  a  writ  of  right,  as 
well  as  in  any  other  action,  where  the  verdict  is 
against  law  or  evidence. 

Citations— 3  Bl.  Com.,  193,  210 ;  Booth,  Real  Act., 
84,  111 ;  1  Salk.,  237,  240;  2  P.  Wms.,  432,  523 ;  7  East, 
259  ;  1  T.  R.,  411 ;  2  Atk.,  37, 102 ;  2  T.  R,,  656,  659,  n.  b ; 

1  Ves.,  229 ;  Cas.  t.  Talb.,  157,  284 ;  3  P.  Wms.,  295 :  3 
Atk.,  486;  2  Ves.,  48;  3  Wils.,  414;  Cowp.,  352,  657; 
Doug.,  734 :  3  Cr.,  97 ;  16  Johns.,  535,  587,  588 :  4  Kent, 
Com.,  534 ;  2  Pres.  Est.,  ch.  6,  pp.  68-288;  Co.  Litt.,  9, 
b ;  Bac.  Abr.,  tit.  Devise,  pi.  39 ;  Moore,  57 ;  2  Wils., 
6 ;  Crui.  Dig.,  tit.  Devise,  ch.  11,  sees.  11,  12 ;  Com. 
Dig.,  tit.  Devise,  ch.  5,  n.  2,  4. 12;  2  Johns.,  391;  2 
Cox.,  395 ;  10  Ves.,  370 ;  Pow.  Dev.,  300 ;  1  Cai.  Cas., 
16;  9  Johns.,  104, 174;  7  Cow..  193;  2  Wend.,  1;  Co. 
Inst.,  112,  b  ;  Harg.  &  But.  Notes,  n.  144 ;  Plowd.,  541 ; 
Rob.  Wills,  430 ;  Pow.  Dev.,  411,  n. ;  8  Cow.,  571,  £84, 
586,  594,  596;  Cro.  Eliz.,  46, 756,  757;  Alleyn,  52;  2  Leon., 
11 ;  1  Roll.  Abr.,  870,  872 ;  Co.  Litt.,  29,  a  ;  293,  a ;  352, 
a,  b ;  Com.  Dig.  Est.,  a,  2 ;  Estoppel,  E;  3  Johns.  Cas., 
174  ;  2  Jones  &  V.  Rev.  Laws,  266 ;  1  R.  L.,  1801,  p.  478; 
10  Johns.,  356  ;  18  Johns.,  40,  355.  362,  631 ;  2  Cai.,  183  ; 
13  Johns.,  118 ;  9  Wend..  511 ;  5  Cow.,  74, 101 ;  3  Cow., 
229 ;  5  Day,  181 ;  4  Pet.,  504 ;  5  Pet.,  429 ;  Co.,  pt.  4,  p. 
9 ;  2  Saund.,  45  h ;  7  Wend.,  251 :  2  Sch.  &  L.,  104,  604 ; 

2  Mer.,  255,  273,  304,  329 ;  8  Cr.,  245,  247 ;  3  Co.  Litt.,  24; 
1  Co.  Litt.,  sees.  417,  418 ;  8  Johns.,  262  ;  3  Atk..  469  ; 
7  Vin.,  149,  pi.  11 ;  5  Cow.,  97,  98 ;  27  H.  8,  ch.  10 ;  2  Bl. 
Com.,  238  ;  Com.  Dig.,  tit,  Use,  1. 

WRIT  OF  RIGHT .  This  was  a  writ  of  right 
prosecuted  by  the  demandant  for  the  re- 
covery of  an  equal  undivided  fourth  part  of 
certain  premises,  part  of  lot  No.  32,  in  the 
Springfield  patent,  situate  in  the  County  of  Ot- 
sego, tried  at  the  circuit  in  that  county,  in  Mar., 


340 :  Lovett  v.  Gillender,  35  N.  Y.,  617 ;  Kane  v.  As- 
tor,9  N.Y.,113;  Parks  v.Parks.9  Paige,  107;  Everitt  v. 
Everitt,  29  N. Y.,39;  Van  Vechten  v,  Keator,63N.Y., 
52 ;  Van  Nostrand  v.  Moore,  52  N.  Y.,  12 ;  Roseboom 
v.  Roseboom,  81  N.  Y.,  356 ;  15  Hun,  309 ;  Parsons  v. 
Best,  1  Sup.  Ct.,  211 ;  Homer  v.  Shelton,  2  Met.,  202  ; 
Stickle's  Appeal,  29  Pa.  St.,  234 ;  Newbold  v.  Boone, 
52  Pa.  St.,  167 ;  McBride  v.  Smyth,  54  Pa.  St.,  245 
Bartell  v.  King,  12  Mass.,  542;  Pratt  v.  Rice,  7  Gush., 
209 ;  Braman  v.  Stiles,  2  Pick.,  460 ;  Thrasher  v.  In- 
gram, 32  Ala.,  645 ;  Gilman  v.  Gilman.  52  Me.,  165  ; 
Pickering  v.  Langdon,  22  Me.,  430;  Miller  v.  Flour- 
noy,  26  Ala.,  724 ;  Fahrney  v.  Hobsinger,  65  Pa.  St., 
388 ;  Redding  v.  Allen,  3  Jones  Eq.,  ar>8 :  Tisdale  v. 
Mitchell,  13  Rich.,  263  ;  Griffin  v.  Pringle,  56  Ala., 
486;  Siceloff  v.  Redman,  26  Ind.,  251;  Walker  v. 
Walker,  17  Ala.,  396. 

But  a  prior  provision  will  not  be  disturbed  any  fur- 
ther than  is  absolutely  necessary  to  give  effect  to  a 
subsequent  one.  Hatfleld  v.  Sweden,  42  Barb.,  615  ; 
Arcularious  v.  Geisenhainer,  3  Bradf.  Surr.,  64; 
Sweet  v.  Geisenhainer.  3  Bradf.  Surr.,  114 ;  Arnold 
v.  Gilbert,  5  Barb.,  190;  7  N.  Y.  Leg.  Obs.,  209; 
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Sweet  v.  Chase,  2  N.  Y.,  73 :  Taggart  v.  Murray,  53 
N.  Y.,  233 ;  Norris  v.  Beyea,  13  N.  Y.,  280  ;  Tyson  v. 
Blake,  22  N.  Y.,  559 ;  Sheetz's  Appeal,  82  Pa.  St.,  213  : 
Barksdale  v.  White,  28  Gratt.,  224 ;  Kenzie  v.  Role- 
son,  28  Ark.,  102 ;  Crissman  v.  Crissman,  5  Ired.,  498; 
Parker  v.  Parker,  13  Ohio  St.,  95;  Pruden  v.  Pruden, 
14  Ohio  St.,  251 ;  Stickle's  Appeal,  29  Pa.  St.,  234  ; 
Plenty  v.  West,  6  ( !.  B.,  201 ;  Adams  v.  Clarke,  9 
Mod.,  154;  Allum  v.  Fryer,  3  Q.  B.,  442;  Blamire  v. 
Geldart.  16  Ves.,  314. 

The  general  intent  does  not  yield  to  the  particular. 
Cook  v.  Holmes,  11  Mass.,  528;  Pickering  v.  Lang- 
don, 22  Me.,  413;  Morton  v.  Barrett,  22  Me.,  257;  Haw- 
ley  v.  Northampton,  8  Mass.,  3 ;  Miller  v.  Flournoy, 
26  Ala.,  724;  Chase  v.  Cockerman,  11  Gill  &  J.,  185; 
Jesson  v.  Wright,  2  Bligh,  56;  Doe  v.  Harvey,4  Barn. 
&  C.,  620. 

2.  Adverse  possession—  What  constitutes.  See  Brandt 
v.  Ogden,  1  Johns.,  156,  note;  Whitaker  v.  Cone,  2 
Johns.  Cas.,  58,  note;  Jackson  v.  Todd,  2  Cai.,  183; 
note;  Jackson  v.  Wheeler.  10  Johns.,  164,  note;  Jack- 
son v.  Sharp,  9  Johns.,  163,  note  ;  IClapp  v.  Broma- 
gham,  9  Cow.,  530,  note. 
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1832,  before  the  Hon.  Robert  Monell,  one  of 
the  Circuit  Judges. 

The  demandant  gave  in  evidence  the  follow- 
ing documents : 

First.  Letters  patent  to  John  Groesbeck  and 
others,  bearing  date  Nov.  4,  1741,  granting  a 
certain  tract  of  land  called  the  Springfield  pat- 
ent, reserving  quitrents. 

Second.  A  warrant  from  the  then  Chief  Jus- 
tice of  the  Colony  of  N.  Y.,  bearing  date  May 
7,  1772,  directed  to  the  sheriff  of  the  County  of 
Albany,  commanding  him  to  sell  the  Spring- 
field patent  for  arrears  of  quitrent. 

Third.  The  return  of  the  sheriff,  that  July 
7,  1772,  he  sold  the  whole  tract  to  Philip 
Schuyler. 

Fourth.  A  deed  from  the  sheriff  to  Schuyler 
in  pursuance  of  such  sale,  conveying  the 
Springfield  patent  and  bearing  date  July  22, 
1772. 

Fifth.  A  deed  of  partition  between  Schuy- 
ler and  six  other  persons,  bearing  date  Nov.  27, 
1786,  dividing  between  themselves  the  Spring- 
field patent,  and  by  which,  among  other  lots, 
lot  No.  32  is  assigned  to  Philip  Schuyler. 

Sixth.  A  bill  in  chancery,  filed  by  Charles 
John  Evans  and  Agatha,  his  wife,  against 
Philip  Schuyler,  May  3,  1788,  and  the  answer 
of  Schuyler  thereto,  filed  Mar.  3, 1789, in  which 
answer  Schuyler  admits  that  Gen.  John  Brad- 
.street  was  interested  with  him  and  others  in  the 
purchase  of  the  Springfield  patent;  that  he  ad- 
vanced a  portion  of  the  funds  required  upon 
such  purchase,  though  he  wished  not  to  be 
known  in  the  transaction  for  fear  of  giving  of- 
6O5*]  fense  *to  the  then  Duke  of  Grafton, 
who,  or  some  of  whose  family,  it  was  supposed 
had  an  interest  in  some  of  the  lands  which  at 
the  time  were  purchased  by  Schuyler  at  sales 
for  quitrents.  He  further  admitted  that  the 
interest  of  Gen.  Bradstreet  was  covered  under 
his  (Schuyler's)  name. 

Seventh.  The  last  will  and  testament  of  Gen. 
John  Bradstreet,  bearing  date  Sep.  23,  1774,  by 
which,  after  certain  specific  devises  and  be- 
quests, he  makes  the  following  devise  :  "  All 
the  rest  of  my  estate,  real  and  personal,  I  de- 
vise and  bequeath  to  my  two  daughters,equally 
to  be  divided  between  them  as  tenants  in  com- 
mon in  fee ;  but  I  charge  the  same  with  the 
payment  of  £100  sterling  per  annum  to  their 
mother  during  her  life.  Notwithstanding  the 
former  devise  for  the  benefit  of  my  wife  and 
daughters,  I  empower  my  executors  to  do  all 
acts  and  execute  all  instruments  which  they 
may  consider  requisite  to  the  partition  of  my 
landed  estate,  and  I  devise  the  same  to  them  as 
joint  tenants,  to  be  by  them  sold  at  such  time 
and  in  such  manner  as  they  shall  think  most 
for  the  interest  of  my  daughters,  to  whom  the 
net  produce  shall  be  paid,  in  equal  shares;  the 
sum  of  £100  sterling  per  annum  being  first  de- 
ducted,or  a  capital  to  secure  the  same  set  apart, 
for  an  annuity  to  my  wife  as  aforesaid."  By 
this  will,  Gen.  (then  Colonel)  Philip  Schuyler 
and  William  Smith,  Esq.,  were  appointed  ex- 
ecutors. The  testator  died  two  days  after  the 
making  of  the  will.  Mr.  Smith  declined  to  act, 
but  Gen.  Schuyler  proved  the  will,  and  took 
-out  letters  testamentary  Sep.  30,  1774.  The 
two  daughters  of  the  testator  named  in  the  will 
were  Martha  Bradstreet  and  Agatha  Du  Bel- 
lamy, then  the  wife  of  Charles  Du  Bellamy, 
WEND.  12. 


but  subsequently  the  wife  of  Charles  John 
Evans,  the  complainant  in  the  bill  of  chancery 
filed  against  Schuyler. 

Eighth.  The  last  will  and  testament  of  Martha 
Bradstreet,  bearing  date  May  15, 1781, whereby 
the  testatrix  gave  the  produce  and  interest  of 
her  estate,  real  and  personal,  to  her  mother, 
Mary  Bradstreet,  during  life — and  after  her 
decease,  devised  her  real  estate  as  follows:  one 
third  to  her  sister  Elizabeth  Livius  (who  it 
seems  was  a  step-sister  of  the  testatrix)  and  to 
her  heirs  and  assigns  forever  ;  one  other  third 
to  Samuel  Bradstreet  and  Martha  Bradstreet, 
children  of  her  late  *brother  Samuel  [*6O6 
Bradstreet,  deceased,  in  fee;  and  the  remaining 
third  to  her  sister  Agatha,  the  wife  of  Charles 
Du  Bellamy,  in  fee.  By  this  will,  Sir  Charles 
Gould  was  appointed  sole  executor,  and  was 
authorized  to  sell  and  dispose  of  such  real  es- 
tate as  the  testatrix  was  entitled  to  in  North 
America  or  elsewhere,  and  to  execute  convey- 
ances for  the  same, and  to  place  out  her  moneys 
upon  such  securities  as  he  should  deem  proper, 
and  in  such  manner  and  form,  as  to  the  shares 
of  her  sister,  Agatha,  and  her  nephew,  Samuel, 
and  niece,  Martha,  as  should  be  conformable 
to  the  provisions  of  her  will  (referring  prob- 
ably to  the  provisions  made  in  case  of  the  de- 
cease of  either  of  the  devisees  without  issue). 
This  will  was  proved  at  London  Mar.  30, 1782, 
and  letters  testamentary  granted  thereon  to  the 
executor,  but  it  did  not  appear  to  have  been 
proved  in  this  State.  The  tenant  (i.  e. ,  the  de- 
fendant in  this  suit),  objected  to  its  admission 
in  evidence,  but  the  objection  was  overruled. 

Ninth.  The  last  will  and  testament  of  Eliza- 
beth Livius,  of  Lincoln's  Inn  Fields,  bearing 
date  Nov.  20,  1794,  whereby  the  testatrix  ap- 
pointed Martha  Bradstreet,  daughter  of  her  late 
brother  Samuel  Bradstreet,  to  be  her  sole  heir 
to  whatever  estate  real  or  personal  she  might 
die  possessed  of,  to  be  paid  or  delivered  to  her 
at  the  age  of  21  years,  or  day  of  marriage, 
whichever  might  first  happen,  provided  she 
married  with  the  consent  of  her  friend  Sir 
Charles  Morgan  ;  and  in  case  she  died  before 
she  attained  21  years  of  age,  "or  before  she  be 
married  as  aforesaid,"  then  the  testatrix  ap- 
pointed the  brother  of  Martha,  viz. :  Samuel 
Bradstreet,  to  be  her  heir  in  the  place  and 
stead  of  Martha.  Sir  Charles  Morgan  was  ap- 
pointed executor  of  this  will.  The  will  had  not 
been  proved  either  in  England  or  in  this  State, 
but  it  had  been  deposited  at  the  proper  office 
in  England,  and  liberty  had  been  given  to  the 
demandant  to  take  it  from  the  files  of  that  of- 
fice. The  demandant  offered  it  in  evidence  as 
an  ancient  deed,  producing  at  the  same  time  a 
deed  of  lands  in  Cosby's  Manor,  in  the  County 
of  Oneida,  executed  under  and  by  virtue  of 
the  will.  The  tenant  objected  to  the  evidence, 
but  the  objection  was  overruled  and  the  will 
was  read  to  the  jury. 

*Tenth.  A  deed  from  Gen.  Philip  [*6O7 
Schuyler  to  Agatha  Evans  and  Edward  Gould, 
bearing  date  May  16,  1794.  In  this  deed  the 
parties  were  described  thus:  "Philip  Schuyler, 
of  the  County  of  Albany,  in  the  State  of  New 
York,  Esquire,  executor  of  the  last  will  and 
testament  of  John  Bradstreet,  deceased,  and 
hereinafter  mentioned,  of  the  one  part,  and 
Agatha  Evans  of  the  City  of  N.  Y.,  in  the  said 
State  of  New  York,  widow,  one  of  the  daugh- 
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ters  of  the  said  John  Bradstreet,  deceased,  and 
Edward  Gould  of  the  same  part,  merchant,  at- 
torney to  Sir  Charles  Gould,  knight,  the  only 
executor  of  the  last  will  and  testament  of 
Martha  Bradstreet,  deceased,  the  other  daugh- 
ter of  the  said  John  Bradstreet,  of  the  other 
part."  After  a  description  of  the  parties,  fol- 
lowed these*  recitals  :  1.  A  recital  of  the  last 
will  and  testament  of  Gen.  John  Bradstreet, 
setting  forth  the  devise  to  his  daughters,  etc. 
2.  That  at  the  time  of  the  making  of  the  will, 
and  from  thence  until  the  decease  of  Gen.  Brad- 
street,  he.  the  grantor,  was  seised  in  fee  of  41 
lots  of  land  in  the  Springfield  patent,  enumer- 
ating them,  and  amongst  the  number  includ- 
ing lot  No.  32,  and  declaring  that  as  to  one 
equal  undivided  sixth  part  of  such  lots  he  was 
seised  in  trust  for  Gen.  Bradstreet.  3.  That 
Willam  Smith  had  departed  this  life,  and  he, 
the  grantor,  had  become  the  sole  surviving 
executor  of  the  last  will  and  testament  of  Gen. 
Bradstreet.  4.  That  Agatha  Evans  is  one  of 
the  daughters  of  Gen.  Bradstreet.  5.  That 
Martha  Bradstreet,  the  other  daughter  of  Gen. 
Bradstreet,  did, on  or  about  May  15, 1781, make 
and  publish  her  last  will  and  testament  (setting 
forth  the  devises  and  other  provisions  therein 
contained),  and  in  and  by  the  same  constituted 
Sir  Charles  Gould  her  sole  executor,  with  pow- 
er to  sell  her  real  estate — and  also  reciting  that 
Mary,  the  mother  of  the  testatrix,  had  since 
the  making  of  the  will  died.  6.  That  partition 
had  been  made  of  the  several  tracts  of  land 
sold  for  arrears  of  quitrents  and  purchased  by 
Schuyler,  and  that  upon  such  partition,  cer- 
tain lots  in  the  Springfield  patent,  which  are 
enumerated,  and  among  them  lot  No.  32,  fell 
to  the  share  of  Philip  Schuyler,  as  trustee  for 
Gen.  Bradstreet,  and  were  duly  conveyed  to 
him  (Schuyler)  in  severally,  with  other  lots  in 
the  same  tract  which  fell  to  him  in  his  own 
6O8*]  right  by  indenture,  bearing  *date  Nov. 
27,  1786.  It  is  then  stated  in  the  deed,  that  the 
grantor,  as  well  to  invest  the  said  Agatha 
Evans  with  a  legal  title  to  her  proportion  of 
her  said  lands  and  tenements,  devised  to  her 
by  virtue  of  the  wills  of  the  said  John  Brad- 
street  and  Martha  Bradstreet,  as  to  convey  the 
rest  and  residue  thereof  to  the  said  Edward 
Gould,  in  trust  for  the  several  persons  who 
may  be  entitled  to  the  benefit  thereof  under  the 
will  of  the  said  Martha  Bradstreet,  and  also 
for  and  in  consideration  of  the  sum  of  ten  shil- 
lings current  money,  etc. ;  and  by  virtue  also 
of  the  powers  and  authority  with  which  he  is 
so  as  aforesaid  invested,  and  of  all  other  pow- 
ers which  he  may  lawfully  claim  or  exercise, 
hath  granted,  etc.,  and  thereby  doth  grant, 
etc.,  unto  Agatha  Evans  and  Edward  Gould, 
and  to  their  heirs  and  assigns  forever,  all  those 
several  lots,  etc. ,  describing  them  and,  amongst 
others,  enumerating  lot  No.  32,  in  the  Spring- 
field patent,  described  as  containing  406  acres 
of  land.  Habendum  as  follows:  two  equal  un- 
divided third  parts  unto  Agatha  Evans  in  fee, 
and  the  remaining  undivided  third  part  unto 
Edward  Gould,  upon  trust  to  sell  the  same  and 
every  part  and  parcel  thereof,  from  time  to 
time,  as  may  be  most  expedient ;  and  after  de- 
gent  expenses  attending  the  said  trust,  to  divide 
ducting  the  charges  of  sale  and  other  contin- 
the  residue  of  the  money  to  arise  from  such  sale 
to  and  among  the  said  devisees,  Samuel  Brad- 
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street,  and  Martha  Bradstreet,  and  the  said 
Elizabeth  Livius,  and  their  heirs,  executors 
and  administrators,  according  to  their  several 
interests  in  the  estate  of  the  said  Martha  Brad- 
street  by  virtue  of  her  will,  or  to  such  persons 
as  would  be  entitled  thereto  upon  the  happen- 
ing of  any  of  the  said  contingencies  in  the  said 
will  mentioned,  affecting  in  anywise  their  pro- 
portion of  the  said  estate,  and  provided  also 
that  the  same  shall  express  and  contain  the 
trusts  herein  before  mentioned  as  to  the  one 
equal  undivided  third  part  of  the  premises  and 
every  part  thereof. 

Eleventh.  A  decree  of  the  Court  of  Chan- 
cery of  this  State,  made  May  17,  1803,  in  a 
cause  between  Matthew  Codd  and  Martha,  his 
wife,  complainants,  and  Edward  Gould  and 
Samuel  Bradstreet,  defendants,  by  which  it  was 
adjudged  that  Edward  Gould  do  transfer  ta 
Matthew  Codd  all  the  personal  estate  in  his 
hands  or  possession  as  trustees  of  Elizabeth 
*Livius,  deceased,  and  that  he  do  trans-  [*6O9 
fer  and  convey  to  Martha  Codd  all  the  real  es- 
tate vested  in  him  as  trustee  as  aforesaid.  The- 
decree  then  proceeds  as  follows:  "But  that 
nothing  herein  contained  shall  make  the  said 
Edward  Gould  personally  responsible  for  any 
of  the  said  trust  property  which  may  have 
been  converted  into  money,  and  for  which  he 
would  have  been  liable  if  he  had  not  become  a. 
bankrupt  and  obtained  a  certificate  of  dis- 
charge, and  that  each  party  pay  his  own  costs. 
And  it  is  further  ordered  and  decreed,  that  it 
be  referred  to  one  of  the  masters  of  this  court, 
to  take  an  account  of  the  real  and  personal 
property  in  the  possession  of  the  defendant 
Edward  Gould,  as  a  trustee  as  aforesaid,  not. 
converted  into  money  before  his  bankruptcy, 
and  to  direct  a  proper  transfer  and  conveyance- 
to  the  complainants  as  aforesaid." 

Twelfth.  A  deed  from  Edward  Gould  to- 
Martha  Codd,  late  Martha  Bradstreet,  wife  of 
Matthew  Codd,  bearing  date  Oct.  22,  1804,  re- 
citing: 1.  The  conveyance  from  Philip  Schuy- 
ler to  Agatha  Evans  and  Edward  Gould,  of 
the  date  of  May  16,  1794,  and  setting  forth  the 
contents  thereof  ;  2.  That  since  the  execution 
of  such  conveyance,  the  said  Martha  Codd  had, 
by  virtue  of  the  last  will  and  testament  of  Eliza- 
beth Livius,  become  entitled  to  all  the  estate 
of  the  said  Elizabeth  Livius  in  the  premises  re- 
ferred to  in  the  deed  from  Schuyler,  and  con- 
veyed to  Gould  in  trust,  not  sold  and  con- 
verted into  money  according  to  the  said  trust; 
3.  That  Edward  Gould  had  lately  become  a 
bankrupt,  and  had  been  duly,  according  to  the 
Act  of  Congress,  declared  a  bankrupt,and  that  a 
certificate  of  discharge  had  in  due  form  of  law 
been  obtained  by  him;  4.  That,  May  17, 1803,  a 
decree  had  been  made  by  the  Court  of  Chance- 
ry, adjudging,  etc.,  as  above  stated;  and  5. 
That  he,  Gould,  is  willing  to  convey  to  the  said 
Martha  Codd  such  proportion  of  the  real  estate 
mentioned  in  the  indenture  from  Schuyler,  as 
by  virtue  thereof  she  may  be  entitled  to  under 
the  will  of  Martha  Bradstreet ;  and  that  he, 
Gould,  is  also  willing  to  convey  to  the  said 
Martha  Codd  all  the  real  estate  vested  in  him, 
as  trustee  for  the  said  Martha  Codd.  It  is  then 
stated  that  the  said  Edward  Gould,  in  consid- 
eration of  the  premises  and  in  pursuance  of  the- 
said  order  and  decree  of  the  Court  of  Chan- 
cery, and  also  in  consideration  of  the  sum  of 
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61O*]  *$1,  etc.,  hath  granted,  etc.,  and  there- 
by doth  grant,  etc.,  unto  the  said  Martha  Codd 
in  fee,  all  the  real  estate  held  by  him  at  the 
time  of  his  becoming  a  bankrupt  as  aforesaid, 
as  trustee  as  aforesaid  for  the  said  Elizabeth 
Livius,  by  virtue  of  the  indenture  of  release 
executed  by  the  said  Philip  Schuyler  as  afore- 
said, and  the  several  wills  therein  referred  to; 
and  also  all  the  real  estate  held  by  him,  the 
said  Edward  Gould,  at  the  time  of  his  becom- 
ing a  bankrupt  as  aforesaid,  as  trustee  for  the 
said  Martha  Codd,  by  virtue  of  the  said  indent- 
ure and  wills  last  above  referred  to. 

Thirteenth.  A  release  from  Samuel  Brad- 
street  to  Martha  Codd,  bearing  date  Nov.  1, 
1799,  of  all  right,  title  and  interest  which  the 
releasor  had  or  might  have  by  survivorship 
under  or  by  virtue  of  the  will  of  Martha  Brad- 
street,  made  by  her  May  15,  1781. 

Fourteenth.  A  conveyance  and  release  from 
Samuel  Bradstreet  to  Martha  Codd,  bearing 
date  July  26,  1802,  of  all  right,  title  and  inter- 
est, which  he  had  or  might  have  under  and  by 
virtue  of  the  will  of  Elizabeth  Livius,  made 
Nov.  20,  1794.  In  this  deed  it  is  alleged  that 
Martha  Codd  intermarried  with  Matthew  Codd 
before  she  attained  the  age  of  21. 

Fifteenth.  A  certificate  under  the  hand  and 
seal  of  Sir  Charles  Morgan,  formerly  known 
as  Sir  Charles  Gould,  bearing  date  June  4, 1800. 
stating  that  the  marriage  between  Matthew 
Codd  and  Martha  Bradstreet  took  place  before 
he  was  apprised  of  any  attachment  between 
the  parties;  that  immediately  after  the  sol- 
emnization of  the  marriage,  Mrs.  Codd  ap- 
prised him  of  the  same,  and  presently,  after 
hearing  that  Mr.  Codd  was  a  young  gentleman 
of  good  character,  he  did  not  hesitate  to  give 
his  free  consent;  that,  had  he  been  applied  to 
before  the  marriage,  from  the  information  he 
has  since  had  of  Mr.  Codd,  he  would  not  have 
refused  his  consent;  and  that  he  never  has  de- 
clared his  dissent. 

Sixteenth.  A  decree  of  the  Court  of  Chan- 
cery, made  June  16,  1817,  granting  a  divorce, 
a  mnculo  matrimonu,  on  a  bill  of  complaint 
filed  by  Martha  Codd,  against  her  husband 
Matthew  Codd,  in  which  it  is  stated  that  the 
marriage  between  the  parties  was  solemnized 
in  the  year  1799. 

611*]  *And  seventeenth.  The  last  will  and 
testament  of  Agatha  Evans,  bearing  date  Nov. 
9,  1794,  whereby  the  testatrix,  after  bequeath- 
ing sundry  legacies  to  divers  persons,  devises 
all  the  rest,  residue  and  remainder  of  her  es- 
tate, both  real  and  personal,  to  Richard  Har- 
rison, Edward  Gould  and  Charles  Wilkes,  upon 
trust  that  they  shall  convert  into  money  all 
such  parts  of  her  estate  as  shall  be  of  a  sal- 
able nature,  by  disposing  of  the  same  for  the 
best  prices  that  can  be  gotten  for  the  same, 
and  invest  the  proceeds  in  such  stocks  or  funds 
as  they  shall  think  proper;  that  they  shall  pay 
the  legal  interest  of  £2,000  annually  to  one 
Sarah  Hopper  while  she  remained  unmarried, 
and  on  the  day  of  her  marriage  pay  to  her  one 
half  of  the  £2,000,  and  the  remaining  half  to 
Samuel  Bradstreet  and  Martha  Bradstreet,  the 
children  of  her  brother  Samuel  Bradstreet; 
and  in  case  of  the  death  of  Sarah  Hopper  un- 
married, to  pay  the  whole  of  the  £2,000  to 
Samuel  Bradstreet  and  Martha  Bradstreet;  and 
then,  after  directing  sundry  other  payments  to 
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other  persons,  the  testratrix  orders  that,  as  to 
all  the  rest,  residue  and  remainder  of  the  said 
trust  moneys,  stocks,  funds  and  securities,  the 
interest,  dividends  and  profits  shall  be  paid  an- 
nually to  Fiances  Symington,  the  wife  of  James 
Symington,  during  their  joint  lives;  to  James 
Symington  if  he  survives  his  wife,  and  to  the 
wife  if  she  survives  her  husband;  and  after 
the  death  of  both,  to  such  persons  as  Frances 
Symington  shall,  by  her  last  will  and  testa- 
ment, appoint.  The  power  of  sale  to  the  ex- 
ecutors is  however  made,  subject  to  the  con- 
sent of  James  Symington  and  Frances  Sym- 
ington, by  a  proviso  in  the  will  in  these  words: 
"But  the  consent  of  the  said  James  and  Fran- 
ces Symington  during  their  joint  lives,  and  the 
consent  of  the  survivor  of  them,  in  case  of  the 
death  of  either,  shall  be  necessary  to  every 
such  sale  and  disposal  of  my  said  real  estate. " 
This  will  also  contains  the  following  clause: 
"And  whereas,  my  late  husband  and  myself 
have  joined  with  certain  other  persons  claim- 
ing under  General  Bradstreet,  in  certain  con- 
veyances of  lands  to  persons  who  purchased 
of  us  and  the  other  claimants,  which  convey- 
ances, it  is  supposed,  did  not  vest  the  fee  of 
the  land  in  those  purchasers — now,  therefore, 
I  authorize  and  empower  my  executors  here- 
inafter named  to  execute  to  *those  pur-  [*6 1 2 
chasers  respectively,  good  and  sufficient  deeds, 
conveying  to  and  vesting  in  them  the  fee  sim- 
ple of  all  my  part  of  the  said  land  sold  to  them 
as  aforesaid,  which  deeds  and  conveyances  I 
hereby  declare  shall  be  good  and  efficient  in 
law." 

On  the  trial  of  this  cause,  the  tenant  opened 
the  case  to  the  Grand  Assize,  and  called  a  wit- 
ness, who  proved  that  as  long  since  as  1788, 
lot  No.  32  was  occupied  by  one  Peter  Milling- 
ton,  and  by  Robert  Riddel,  Hugh  Riddel  and 
Thomas  Riddel,  who  held  under  him;  that  the 
persons  in  possession  claimed  to  hold  the  lot- 
under  a  contract  obtained  from  one  Evans  and 
one  Gould  for  the  sale  of  the  whole  lot.  At 
that  time  improvements  to  a  considerable  ex- 
tent had  been  made,  and  there  were  two  log 
houses  and  log  barns  upon  the  lot.  The  same 
witness  stated  that  he  understood  that  the  oc- 
cupants of  the  lot  were  called  on  by  Evans  and 
Gould  to  pay  what  they  owed  for  the  lot,  and 
that  the  occupants  procured  William  Cooper 
to  purchase  the  lot  and  take  the  title  to  him- 
self; that  Cooper  accordingly  procured  the 
title,  and  the  occupants  continued  upon  the  lot 
under  him;  that  Hugh  Riddel,  one  of  the  oc- 
cupants, sold  the  part  possessed  by  him  to  Al- 
exander M'Collum,  who  subsequently  sold  to 
the  tenant  in  this  writ  of  right,  and  that  Cooper 
turned  Millington  out  of  possession,  and  sold 
the  part  of  the  lot  occupied  by  him  to  William 
Gilchrist,  who  also  subsequently  conveyed  to 
the  tenant. 

The  tenant  then  gave  the  following  docu- 
ments in  evidence:-  First.  A  deed  from  Ed- 
ward Gould,  in  his  own  right,  and  Edward 
Gould,  Richard  Harrison  and  Charles  Wilkes. 
executors  of  the  last  will  and  testament  of 
Agatha  Evans,  to  William  Cooper,  bearing 
date  June  11,  1796,  whereby  the  grantors,  for 
the  consideration  of  £240  17s.  Id.,  conveyed  to 
the  grantee  the  whole  of  lot  No.  32.  This  deed 
purported,  as  appeared  by  a  certificate  indorsed 
thereon,  to  have  been  proved  on  the  day  of  its 
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date  before  James  Kent,  then  one  of  the  mas- 
ters in  chancery  of  this  State.  The  master 
stated  in  his  certificate  that  Pierre  G.  Fleming, 
one  of  the  subscribing  witnesses  to  the  deed, 
came  before  him,  who  being  sworn  deposed 
and  said  that  he  saw  Charles  Wilkes,  Richard 
Harrison,  Edward  Gould,  both  for  himself 
613*1  and  as  executor  therein  *mentioned, 
severally  execute  the  deed  for  the  uses  therein 
mentioned,  and  that  Alexander  Kirkpatrick, 
with  himself,  subscribed  their  names  as  wit- 
nesses thereto;  wherefore  the  master  allowed 
it  to  be  recorded,  and  it  was  accordingly  re- 
corded. The  certificate  was  objected  to  as  in- 
sufficient by  the  counsel  for  the  demandant, 
but  the  objection  was  overruled. 

Second.  A  deed  from  William  Cooper  to 
Robert  Riddel,  bearing  date  Aug.  26, 1796,  con- 
veying to  the  grantor,  with  warranty,  all  that 
part  of  lot  No.  32,  lying  east  of  a  creek  run- 
ning through  the  lot,  for  the  consideration  of 
the  sum  of  £479  12s.  4d. 

Third.  A  deed  from  Robert  Riddel  to  Hugh 
Riddel  of  part  of  the  premises  conveyed  to  the 
grantor  by  Cooper.  Date  of  this  deed  Oct.  29, 
1796.  Consideration  £121  17s.  Qd. 

Fourth.  Another  deed  from  Robert  Riddel 
to  Hugh  Riddel  of  another  part  of  the  same 
premises.  Date  of  this  deed  May  4,  1800. 

Fifth.  A  deed  from  Hugh  Riddel  to  Alex- 
ander M'Collum  for  the  same  premises  con- 
veyed to  the  grantor  by  Robert  Riddel.  Date 
of  deed  Jan.  11,  1808.  Consideration  $1,000. 

Sixth.  A  deed  from  Alexander  M'Collum  to 
David  M'Collum  of  the  same  premises,  con- 
veyed to  the  grantor  by  Hugh  Riddel.  Date 
of  deed  Apr.  25,  1817.  Consideration  $1,000. 

Seventh.  A  deed  of  the  same  premises  from 
David  M'Collum  to  George  Clarke,  the  tenant 
in  this  suit.  Date  of  deed  Apr.  1,  1825.  Con- 
sideration $2,000.  Besides  the  above  convey- 
ances, the  tenant  showed  title,  derived  by  sun- 
dry mesne  conveyances  from  Robert  Riddel,  to 
25  perches  of  land  on  the  east  side  of  the  creek, 
not  included  in  his  deed  from  David  M'Collum. 

Eighth.  The  tenant,  to  show  title  in  him- 
self to  that  part  of  lot  No.  32  lying  west  of  the 
creek,  read  in  evidence  the  last  will  and  testa- 
ment of  William  Cooper,  bearing  date  May  13) 
1808,  whereby  the  testator  devised  specific  por- 
tions of  his  estate  to  five  sons  and  a  daughter, 
and  directed  a  partition  to  be  made  among  them 
of  certain  other  lands,  and  of  bonds  and  mort- 
gages taken  by  him  on  the  sale  of  lands;  he 
{Jl4*]  also  appointed  *his  sons,  Richard  Fen- 
nimore  Cooper  and  Isaac  Cooper,  executors  of 
his  last  will  and  testament,  and  declared  that 
if  either  of  them  should  die,  the  next  oldest 
son  should  supply  the  place  of  the  one  dying. 

Ninth.  A  deed  from  Isaac  Cooper,  surviv- 
ing executor  of  the  last  will  and  testament  of 
William  Cooper,  to  William  Gilchrist,  bearing 
date  May  3,  1817,  and  conveying,  for  the  con- 
sideration of  $2,597,  all  of  lot  No.  32  lying 
west  of  the  creek,  except  8  acres.  The  tenant 
proved  that  Gilchrist  had  a  contract  for  the 
sale  of  the  premises  conveyed  to  him,  executed 
by  William  Cooper  in  his  lifetime,  the  purchase 
money  in  which  was  principally  paid  up  at  the 
time  of  the  execution  of  the  deed  to  him  ;  and 
that  on  receiving  the  deed,  he  surrendered  the 
-contract.  There  is  no  express  power  to  sell 
given  to  the  executors  of  William  Cooper  in 
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and  by  his  will ;  but  there  is  a  clause  in  these 
words:  "  Should  any  of  the  redemption  leases 
be  paid  off  to  me,  or  exchanged  by  me  or  my 
executors  before  the  day  of  division,  then  such 
legatee  shall  be  allowed  for  the  same  in  otlrer 
property  of  equal  value."  The  time  for  the 
division  or  partition  of  the  property  appointed 
by  the  will  was  Jan.  1,  1815,  and  the  evidence 
as  to  the  surrender  of  a  contract  by  Gilchrist 
was  probably  given  in  reference  to  the  above 
clause  in  the  will  of  William  Cooper. 

Tenth.  A  deed  of  the  last  mentioned  prem- 
ises from  William  Gilchrist  to  George  Clarke, 
the  tenant  in  this  suit,  bearing  date  May  3, 

1817.  Consideration  $6,600.  Which  deed  con- 
tains covenants  of  seisin  and  for  quiet  enjoy- 
ment. 

Eleventh.  A  deed  from  the  devisees  and  the 
representatives  of  the  devisees  of  William 
Cooper  to  George  Clarke,  bearing  date  Nov.  16, 

1 818,  conveying  the  8  acres  reserved  in  the  deed 
of  Isaac  Cooper.     The  consideration  specified 
in  this  deed  is  $125;  and  the  tenant  then  proved 
that  all  the  lands  possessed  by  him  in  lot  No. 
32  were  covered  by  the  conveyances  thus  by 
him  produced. 

The  writ  of  right  in  this  case  was  tested  in 
October  Term,  1829.  The  demandant  counted 
in  January  Term,  1830,  for  the  one  equal  un- 
divided fourth  part  of  500  acres  of  land,  etc. , 
alleging  seisin  in  herself,  within  25  years,  ex- 
clusive of  the  time  during  which  she  was  with- 
in the  age  of  21  years,  or  covert,  by  taking  the 
esplees  thereof,  etc.  The  issue  was  joined  in 
*July,  1830.  After  the  testimony  was  [*615 
all  submitted,  the  counsel  for  the  tenant  insist- 
ed :  1.  That  the  demandant  had  not  shown  le- 
gal title  in  herself.  2.  That  when  the  adverse 
possession  relied  upon  by  the  tenant  com- 
menced, the  legal  title  to  the  premises  in  ques- 
tion was  either  in  Philip  Schuyler  or  Edward 
Gould,  and  the  statute  having  begun  to  run, 
the  disabilities  of  the  demandant  could  not 
stop  it.  Besides,  her  disabilities  having  ceased 
in  1817  she  sought  to  have  sued  out  her  writ  in 
1827,  instead  of  waiting  until  1829.  3.  To  en- 
title the  demandant  to  recover,  she  must  show 
a  seisin  in  fact,  and  a  taking  of  esplees,  which 
she  has  not  done.  4.  The  title  of  the  demand- 
ant, if  any,  is  that  of  a  devisee,  and  on  that  ti- 
tle a  writ  of  right  cannot  be  sustained.  5.  In 
1794  the  premises  in  question  were  held  by 
Philip  Schuyler  or  Edward  Gould  ;  and  it  not 
being  shown  that  either  of  them  were  British 
subjects,  the  9th  article  of  Jay's  Treaty  of  1794 
does  not  help  the  alienage  of  the  demandant, 
admitting  her  to  be  an  alien.  6.  Every  article 
of  the  Treaty  of  1794,  not  made  perpetual  by 
its  terms,  was  abrogated  by  the  War  of  1812 
between  this  country  and  Great  Britain  ;  the 
9th  article  of  that  Treaty  was  not  by  its  terms 
perpetual  and,  consequently,  the  demandant 
being  an  alien,  is  unable  to  bring  a  real  action. 
And  7.  From  the  circumstances  of  the  case, 
the  Grand  Assize  would  be  warranted  in  pre- 
suming a  conveyance  from  the  demandant. 
The  Grand  Assize  found  a  verdict  for  the  de- 
mandant. The  tenant  moves  for  a  new  trial. 

'Mr.  J.  O.  Morse,  for  the  tenant. 

1.  The  demandant  has  shown  no  actual  seis- 
in of  the  premises  by  taking  the  esplees  or 
profits.  She  counts  on  her  own  seisin  by  the 
taking  of  the  esplees,  and  is  bound  to  prove 
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this  averment  in  her  count.  A  constructive 
seisin  will  not  sustain  it.  An  actual  seisin,  or 
what  is  tantamount  to  it,  must  be  made  out. 
Jac.  L.  Die.,  tit.  Esplees,  1;H.  Bl.,l;5Taunt., 
326;  Co.  Litt.,  292  a  ;  19  Vin.,  813,  n.  2  ;  B&ciWs 
case,  4  Rep.,  9;  2  Sen.  &  L.,  104,  624;  2  Saund., 
45;  7  Wend.,  250.  The  Supreme  Court  of  the 
U.  S.  have  not,  as  has  been  supposed,  relaxed 
this  rule. 

616*]  *2.  The  demandant  has  shown  no  le- 
gal seisin  or  title  to  the  premises.  In  the  case 
of  this  same  demandant  against  Huntington,  5 
Pet.,  402,  Mr.  J.  Johnson,  in  delivering  the 
opinion  of  the  court,  says  :  "  At  no  time  had 
the  plaintiff's  lessor  (the  present  demandant)  a 
scintilla  of  right  known  to  the  common  law  till 
she  received  the  deed  of  1804."  The  only  dif- 
ference in  the  facts  between  the  case  of  Brad- 
street  v.  Huntington  and  the  present  case  is,  that 
in  the  former  Gould  conveyed  to  Potter,  under 
whom  the  tenant  held,  before  the  deed  from 
Schuyler  to  Gould  ;  and  in  the  latter  he  con- 
veyed after  he  obtained  the  deed  from  Schuy- 
ler. The  deed  from  Gould  to  Potter  is  dated 
Dec.  24,  1790,  and  that  from  Gould  to  Cooper, 
under  which  the  tenant  in  this  case  claims,  is 
dated  June  11,  1796.  It  will  thus  be  seen  that 
there  is  no  essential  difference  in  the  two  cases. 
The  demandant,  therefore,  had  no  title  to  any 
land  until  her  deed  from  Gould  in  1804  ;  and 
that  deed  did  not  vest  in  her  the  title  to  the 
premises  in  question,  for  Gould,  her  grantor, 
had  8  years  before  conveyed  them  to  William 
Cooper.  The  authority  of  the  case  of  Brad- 
street  v.  Huntington  cannot  be  questioned,  for 
it  professes  to  be  and  is  founded  on  the  decis- 
ions of  the  courts  in  our  own  State.  We  might, 
therefore,  repose  ourselves  on  the  decision  in 
that  case  alone.  The  legal  estate  was  in  Schuy- 
ler, and  if  he  held  it  in  trust,  it  was  a  trust  not 
executed  by  the  statute  ;  and  any  presumption 
of  a  release  from  the  trustee  to  the  ce-stai  que 
trust  is  repelled,  by  the  fact  that  Gen.  Brad- 
street  requested  Gen.  Schuyler  to  take  the  le- 
gal estate  and  keep  it  secret,  to  avoid  giving 
offense  to  the  Duke  of  Grafton.  But  admitting 
that  the  legal  estate  was  once  in  Gen.  Brad- 
street,  it  passed  by  his  will  to  Schuyler.  By  it 
Schuyler  had  power  to  sell.  The  words  of  the 
will  are:  "I  devise  the  same  (the  lands)  to  them 
(his  executors)  as  joint  tenants,  to  be  by  them 
sold,  etc."  Schuyler  survived  the  other  exec- 
utor, W.  Smith.  "When  lands  are  devised  to 
trustees  in  trust  to  sell,  to  raise  money,  to  pay 
debts,  or  for  any  other  purpose,  and  subject 
thereto,  in  trust  for  a  third  person,  the  trustees 
will  take  the  legal  estate  ;  for  otherwise  it 
"would  not  be  in  their  power  to  execute  the 
trust."  1  Crui.,  467,  tit.  xii. ;  Trust,  ch.  1,  sees. 
24,  25;  1  Ves.,  142.  The  legal  estate  was,  there- 
617*]  fore,  *vested  in  Gen.  Schuyler;  and  be- 
ing vested  in  him,  Sir  Charles  Gould  ( after- 
wards called  Sir  Charles  Morgan  )  had,  as  ex- 
ecutor of  the  will  of  Martha  Bradstreet,  the  el- 
der, no  land  to  sell,  but  could  only  receive  the 
money  from  Schuyler  when  he  sold  it,  which 
he  might  do  by  attorney,  for  it  could  not  have 
been  intended  that  he  should  come  in  person 
to  receive  it.  The  legal  estate  being  in  Schuy- 
ler, and  Sir  Charles  Gould  having  authorized 
Edward  Gould  to  receive  the  trust  funds, 
Schuyler's  conveyance  to  him,  by  which  he 
•conveys  to  him  in  trust  "  to  sell  from  time  to 
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time,"  vested  the  legal  estate  in  Edward  Gould, 
by  the  rule  before  cited  from  Cruise.  The  con- 
veyance from  Schuyler  to  E.  Gould  having 
vested  the  title  in  the  latter,  it,  as  it  respects 
the  premises  in  question,  passed  to  William 
Cooper,  by  Gould's  deed  to  him  of  July  11, 
1796.  It  is,  therefore,  gone  from  the  demand- 
ant. 

It  will  be  contended  by  the  demandant  that 
the  deed  from  Schuyler  to  Edward  Gould  was 
void,  for  the  reason  that  the  conveyance  to 
Gould  was  not  a  good  execution  of  the  trust. 
This  cannot  be  so  ;  but  let  it  be  admitted,  and 
what  is  the  consequence  ?  The  legal  estate  is 
now  in  the  heirs  of  Schuyler,  and  equity  will 
compel  them  to  execute  the  trust,  or  will  ap- 
point a  new  trustee.  If,  then,  we  make  the  ad- 
mission, the  demandant  is  not  helped  by  it. 

The  demandant  is  estopped  from  denying 
that  the  legal  title  was  in  Schuyler,  or  that  it 
did  not  pass  to  Edward  Gould.  The  deed 
from  Gould  to  the  demandant,  as  well  as  the 
releases  from  Samuel  Bradstreet  to  her,  recog- 
nize the  title  to  have  been  in  Schuyler,  and  also 
recognize  the  appointment  of  Edward  Gould 
as  attorney  for  Sir  Charles  Gould,  and  affirm 
the  conveyance  from  Schuyler  to  Edward 
Gould.  By  accepting  of  this  conveyance  and 
these  releases,  the  demandant  admits  the  recit- 
als in  them  to  be  true.  Carver  v.  Jackson,  4 
Pet.  ,83.  She,also,admits  thereby  the  sales  made 
by  Gould  to  be  valid,  for  she  accepts  of  a  con- 
veyance of  what  remains  unsold.  She  releases 
Gould  from  all  claims  on  account  of  anteced- 
ent sales  and,  therefore,  as  we  contend,  af- 
firms the  sale  to  William  Cooper  in  1796,  and 
releases  all  claims  for  the  *money.  [*618 
Even  if  Edward  Gould  had  sold  without  au- 
thority, the  acceptance  of  the  conveyance,  and 
the  releases,  with  the  recitals  in  them,  would 
have  this  effect.  If  A  sell  the  land  of  B  with- 
out authority,  and  B  afterwards  receive  the 
money  from  A  and  give  him  a  discharge  from 
it,  does  not  B  thereby  affirm  the  sale? 

If  it  be  said  that  the  demandant  cannot  be 
estopped  by  the  recitals,  for  the  reason  that  she 
was  then  a  married  woman,  we  have  two  an- 
swers to  give  :  1.  The  conveyances  were  made 
by  direction  of  the  Court  of  Chancery,  which, 
in  its  decree  for  the  conveyances,  considered 
itself  as  her  guardian  and  protector,  and  she 
must  now  be  concluded  by  it  ;  and  2.  On  the 
trial  of  this  cause,  very  long  after  her  divorce, 
she  introduces  these  conveyances  as  part  of  her 
own  evidence  to  make  out  her  case.  In  intro- 
ducing these  deeds,  she  cannot  select  such  por- 
tions as  make  in  her  favor,  and  reject  such  as 
operate  against  her.  By  now  seeking  (since  her 
coverture  expired)  to  found  her  title  on  them, 
she  waives  all  objection  to  them  on  account  of 
her  coverture  at  the  time  they  were  executed. 

It  will  be  contended  by  the  demandant  that, 
by  the  deed  from  the  sheriff  of  Albany  to 
Schuyler,  a  resulting  trust  was  created,  of 
which  Gen.  Bradstreet  was  the  cestui  que  trust, 
and  that  under  the  statute,  Gen.  Bradstreet 
took  the  legal  estate.  Admit  for  a  moment  that 
it  was  so.  The  legal  estate  passed  back  to 
Schuyler  by  the  will  of  Bradstreet.  It  may 
well  be  doubted,  however,  whether  here  was  a 
resulting  trust.  It  was  agreed  between  Brad- 
street  and  Schuyler,  that  Schuyler  should  hold 
the  legal  title  and  keep  it,  to  avoid  giving 
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offense  to  the  English  duke.  But  can  the 
cestui  que  trust  of  a  resulting  trust,  without  an 
actual  entry,  maintain  a  writ  of  right  ?  We  do 
not,  however,  rely  upon  this,  for  if  the  resulting 
trust  be  admitted,  and  it  also  be  admitted  that 
Gen.  Bradstreet  in  his  lifetime  had  the  legal 
estate,  it  passed  to  Gen.  Schuyler  under  the 
will  of  Bradstreet. 

The  conveyance  from  Edward  Gould  to  the 
demandant  in  1804  did  not  include  or  intend  to 
include  the  premises  in  question,  which  Edward 
Gould  had  conveyed  to  William  Cooper  in 
1796,  in  execution  of  his  trust ;  but  suppose  it 
did,  it  would  be  inoperative  as  to  those  prem- 
ises, by  reason  of  adverse  possession  under  the 
619*]  *deed  from  Gould  to  Cooper,  dated  8 
years  before.  Even  if  the  deed  from  Gould  to 
Cooper  was  void,  which  we  deny,  still  the  pos- 
session under  it  was  adverse,  and  rendered  the 
deed  from  Gould  to  the  demandant  void.  Brad- 
street  v.  Huntington,  5  Pet.,  438,  before  cited. 

3.  If  it  even  be  admitted,  for  the  sake  of  the 
argument,  that  the  demandant  has  shown  a 
title  as  devisee,  which  the  tenant  denies,  still, 
as  she  has  not  shown  an  actual  entry  as  de- 
visee, or  what  is  equivalent  to  it,  she  cannot 
recover.     A  writ  of  right  cannot  be  sustained 
by  a  devisee  upon  the  seisin  of  the  testator. 
Williams  v.  Woodard,  7  Wend.,  250,  and  cases 
cited. 

4.  The  legal  estate  being  vested  in  Schuyler, 
and  passing  from  him  to  Gould  and  from  Gould 
to  Cooper,  it  is  clear  that  the  demandant  never 
had  any  actual  seisin,  as  stated  in  her  count. 
The  first  actual  possession  of  the  premises  in 
question  was  taken  previous   to  1788,  under 
contracts  made  with  Evans  and  Gould,  which 
Gen.  Schuyler  agreed  to  ratify.     These  con- 
tracts were  followed  by  the  deed  to  Cooper, 
with  the  consent  of  the  occupants.  The  posses- 
sion,   therefore,   has  been  a  continued  one, 
without  the  least  interruption.  When,  we  ask, 
therefore,  has  the  demandant  had  an  actual 
seisin,  or  what  was  equivalent  to  it  ? 

5.  The    possession    and    ownership    under 
Gould's  contract  and  his  conveyance  to  Cooper 
is  adverse  to  the  demandant,  and  a  bar  to  a 
writ  of  right.  1.  Since  the  decision  of  the  case 
of  La  Frombois  v.  Jackson,  8  Cow.,  589,  it  can- 
not be  doubted  but  that  our  possession  was  ad- 
verse from  1788,  a  period  of  45  years.     2.  If 
there  is  any  doubt  of  this,  there  can  be  none  of 
its  being  adverse  from  1796,  the  date  of  the 
deed  from  Gould  to  Cooper.    The  demandant, 
as  she  says  (but  there  is  no  legal  proof  of  it  in 
the  case),  was  married  in  1799,  became  of  age 
in  1801,  was  divorced  in  1817.     This  suit  was 
commenced  in  1829.  Now,  if  we  admit  that  the 
demandant  was  married  and  came  of  age  at  the 
times  she  states,  still  she  is  barred.   When  the 
adverse  possession  commenced,  she  was  labor- 
ing under  the  disability  of  infancy  only.     She 
cannot  connect  her  disabilities.     She  did  not, 
therefore,  bring  her  action  soon  enough.  Disa- 
bilities are  not  cumulative.     18  Johns.,  40;  3 
62O*]  *  Johns.  Ch.,  129,  138  ;  4  Taunt.,  826  ; 
6  East,  801  ;  4  Day,  298  ;  Plowd.,  353  ;  4  Mass., 
182 ;  5  Cow.,  101.     It  will,  however,  be  con- 
tended for  the  demandant  that,  owing  to  a 
supposed  difference  in  the  provisions  of  the  2d 
and  3d  sections  of  the  Statute  of  Limitations, 
R.  L.  of  1813,  Vol.  I.,  p.  185.  disabilities  in 
real  actions  are  cumulative.     This  question,  it 
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is  true,  has  never  been  expressly  decided  ;  but 
it  has  been  often  held,  in  the  English  courts, 
that  the  Statutes  of  Limitations  are  to  receive 
a  uniform  construction.  4  T.  R.,  310.  The 
Statutes  of  Limitations  are  statutes  of  repose, 
and  public  tranquillity  is  to  be  kept  in  view  in 
their  construction.  We  suppose  that  the  only 
difference  between  the  2d  and  3d  sections  is, 
that  real  actions  are  placed  on  a  better  footing 
by  5  years  than  mixed  actions.  A  contrary 
construction  might  in  some  cases  postpone 
the  assertion  of  claims  for  near  a  century  and 
a  half,  within  which  time  large  cities  have 
been  built,  both  in  Europe  and  in  this  country. 
It  has  been  shown  that  the  legal  estate  was  in 
Gen.  Schuyler  after  the  will  of  Gen.  Brad- 
street.  The  statute,  therefore,  began  to  run. 
against  Gen.  Schuyler,  and  having  once  begun 
to  run,  the  disabilities  of  the  demandant  (even 
admitting  that  she  afterwards  had  the  legal  es- 
tate) could  not  stop  it.  Ballan.,  62,  63  ;  4  T, 
R.,  306,  307;  15  Johns.,  169  ;  13  Id.,  513  ;  1 
Wh.,  292,  296,  per  Marshall,  Ch.  J. 

The  demandant's  own  evidence  shows  that 
she  never  was  seised  of  any  lands  until  the  de 
cree,  and  the  conveyance  from  Gould  to  her  in 
1804.  This  decree  and  conveyance  show,  that 
until  that  time  the  whole  legal  estate  was 
vested  in  Gould,  with  full  power  to  sell  for  the 
execution  of  the  trust,  and  all  the  lots  he  had 
sold  were  excepted  from  the  decree  and  con- 
veyance. 

7.  All   the   material    points  arising  in  this- 
cause  on  the  part  of  the  demandant  have  been 
decided  against  her  by  the  Supreme  Court  of 
the  U.  S.,  in  her  case  against  Huntington,  5- 
Pet,  430,  before  cited. 

8.  The    demandant    must   recover    on   the 
strength  of  her  own  seisin  and  title,  and  not  on 
any  supposed  defects  in  the  tenant's  seisin  and 
title.  This  rule  is  inflexible.  She  must  also  re- 
cover on  her  own  legal  title,  and  can  derive  no 
support  either  from  *any  equitable  title  [*62 1 
she  may  have,  or  from  the  weakness  of  the 
title  of  her  adversary.     2  Stark.  Ev.,  514,  515; 
2  T.  R.,  684.    It  is  not,  therefore,  necessary  to 
inquire    whether,    by   the    will    of    William 
Cooper,  his  executors  had  power  to  sell  land, 
or  to  examine  the  other  objections  that  may  be 
urged  to  other  links  in  our  chain  of  title.    We 
show  an  uninterrupted  and  exclusive  posses- 
sion under  the  deed  from  Gould  to  William 
Cooper  to  the  present  time.  9  Johns.,  174,  180. 
The  possession  was  taken  in  good  faith,  and 
the  demandant  ought  not  to  be  permitted  now 
to  say  that  we  have  not  got  all  the  title  that 
was  vested  in  Cooper  by  his  deed  from  Gould. 
The  exclusiveness  of  our  title  and  possession 
repels  all  presumption  of  our  being  a  tenant  in 
common  with  the    demandant.     Bogardus  v. 
Trinity  Church,  decided  by  Chancellor  Wai- 
worth. 

If,  then,  we  have  succeeded  in  showing  that 
the  demandant  never  had  a  seisin  in  fact,  or 
what  was  equivalent  to  it  ;  or  that  she  has  no 
legal  title  ;  or,  if  she  had,  that  she  is  barred  by 
the  Statute  of  Limitations  ;  it  follows  that  the 
verdict  is  wrong,  and  that  it  must  be  set  aside. 

Messrs.  I.  L.  Tillinghast  and  D.  D.  Bar- 
nard, for  the  complainant,  insisted :  first, 
that  the  tenant  had  not  shown  a  valid  paper 
title  to  the  premises  in  question.  The  deed  of 
June  11,  1796,  from  Edward  Gould  in  his  own 
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right,  and  from  Edward  Gould,  Richard  Har- 
rison and  Charles  Wilkes,  executors  of  the  last 
will  and  testament  of  Agatha  Evans,  to  William 
Cooper,  was  inoperative  to  convey  a  fee.  As  a 
deed  of  the  executors  of  Mrs.  Evans,  it  was  in- 
operative, because  her  executors  had  no  power 
in  themselves  to  convey ;  their  power  depended 
on  the  consent  of  James  Symington  and  Fran- 
ces Symington,  who,  for  this  purpose,  were  by 
the  will  the  sole  donors  of  the  power,  and  they 
never  gave  it.  1  Chance,  Pow.,  264,  et  seq. 
sees.  725,  727,  732  ;  Id.,  172,  sec.  454  ;  8  Cow., 
583;  5  Wh.,  337;  1  Wash.  (C.  C.),  330;  6 
Maule  &  S.,  324 ;  3  East,  440  ;  1  Stark.  Ev., 
333  ;  3  Id.,  1199  ;  8  Wh.,  535  ;  2  Paige,  202  ; 
Sugd.,  Pow.,  212,  263,  264,  266.  As  the  deed 
of  Edward  Gould  admitted  he  had  a  trust  es- 
tate under  the  deed  of  Gen.  Schuyler  of  May 
16,  1794,  it  was  inoperative  to  convey  a  fee, 
622*]  because  he  conveyed  only  *what  he 
held  in  his  own  right,  and  could  not  pass  the 
trust  estate,  even  were  it  competent  to  him  to 
do  so  by  a  suitable  conveyance.  1  Johns.  Ch., 
574;  21  Com.  L.  R-,  116,  133;  8  Cow.,  543, 
583  ;  3  Litt.,  410  ;  5  Pet.,  350  ;  2  Bibb,  276. 
Gould  had  nothing  in  his  own  right  in  the 
premises  in  question  except  the  life  estate  of 
Gen.  Schuyler,  and  he,  therefore,  could  not 
convey  a  fee  ;  and  whatever  interest  he  did 
convey  terminated  by  the  death  of  Gen.  Schuy- 
ler Nov.  18,  1804,  when  Gen.  Schuyler  died.  1 
Chance,  Pow.,  33,  sec.  88 ;  261,  sees.  717-719; 
21  Com.  L.  R.,  116  ;  2  Cow.,  195.  And  if  the 
deed  of  Gould  would  have  passed  a  trust  es- 
tate, yet  it  did  not  in  this  case,  as  the  trust  is 
not  set  forth  in  the  deed,  and  the  power  was 

fiven  on  that  express  condition.  3  Litt.,  410. 
o,  also,  the  deed  from  Isaac  Cooper,  as  exec- 
utor of  William  Cooper's  will  toGilchrist,  was 
inoperative,  because  by  William  Cooper's  will 
one  executor  had  no  power  to  act  ;  if  one  of 
the  executors  died,  another  son  was  to  take  his 
place  as  executor.  4  Johns.  Ch.,  369  ;  5Binn., 
481  ;  2  Bibb,  270  ;  4  Taunt.,  225  :  7  Id.,  361  ; 
21  Com.  L.  R.,  133  ;  2  T.  R.,  241,  380,  781. 
The  power  to  sell,  if  given  at  all,  expired 
before  the  deed  was  given.  1  Cai.  Cas.,  15  ;  4 
Wend.,  482;  8  Id.,  681.  But  there  was  no 
power  of  sale  given  to  the  executors  ;  it  seems 
the  testator  intended  to  have  given  such  power, 
but  he  omitted  to  use  the  necessary  words  to 
carry  his  intention  into  effect.  6  Har.  &  J.,  208; 
SDessaus.,  250,  251,  n.;  8  Cow.,  228  ;  3T.R., 
86;  4  Id.,  709;  5  Cow.,  228. 

Second.  They  insisted  that  the  demandant 
had  shown  a  good  paper  title  in  one  of  two 
ways:  either,  1.  By  way  of  resulting  trust  in 
Gen.  Bradstreet ;  or,  2.  By  a  direct  trust 
through  Gen.  Schuyler  and  Edward  Gould. 
By  the  deed  from  the  sheriff  of  Albany  to  Gen. 
Schuyler,  of  the  lands  purchased  by  him  at 
the  sale  for  quitrents,  the  title  to  the  Spring- 
field patent  was  vested  in  Gen.  Schuyler,  and 
under  this  deed  a  trust  resulted  to  Gen.  Brad- 
street  for  one  equal  undivided  sixth  part  of  the 
tract.  The  trust  is  fully  proved  by  the  answer 
of  Gen.  Schuyler  to  the  bill  in  chancery,  filed 
by  Evans  and  wife,  in  right  of  Mrs.  Evans,  as 
one  of  the  daughters  and  devisees  of  Gen.  Brad- 
623*]  street.  2  Ves.  &  B.,  388;  2  Johns.  *Ch., 
410,  411;  3  Wend.,  643,  648;  1  Id.,  625;  6  Cow., 
706;  4Desaus.  Ch.,487;  2  Vern.,  106,  107;  11 
Johns.,  91 ;  3  Id.,  216  ;  16  Id.,  199  ;  1  Johns. 
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Cas.,  156  ;  1  Johns.  Ch.,  582  ;  3  Binn.,  305  ;  2 
Serg.  &  R.,  526;  1  Dall.,  193  ;  1  Cow.,  712  ;  6 
Cr.,  25;  7  Id.,  92;  2  Wh.,  382,  383;  4  Id.,  220, 
221  ;  21  Com.  L.  R.,  87,  88 ;  1  Stark.  Ev.,  53, 
54,  pt.  1,  sec.  33  ;  3  Id.,  1300,  1301,  pt.  4  ;  6 
Pet.,  620,  621,  631,  632;  16  East,  334;  9  Wend., 
209.  The  operation  of  this  trust  was,  to  give 
to  the  cestui  que  trust  the  legal  seisin,  posses- 
sion, and  estate,  in  one  undivided  sixth  part  of 
the  lands  conveyed  to  Schuyler,  as  effectually 
as  though  he  had  himself  been  named  as  grant- 
ee, because  such  a  trust  is  within  the  letter  and 
the  intent  of  the  statute  of  uses.  See,  Statute 
of  Uses,  1  R.  L.  of  1813,  pp.  72-74;  1  Preston, 
Abstracts  of  Title,  307,  308.  The  uniform  prac- 
tice in  England  and  in  this  country  of  holding 
such  a  trust  liable  to  sale  on  execution  against 
the  cestui  que  trust,  is  a  construction  of  the  stat- 
ute of  uses  to  this  effect,  inasmuch  as  such  lia- 
bility could  only  exist,  if  the  estate  were  a  le- 
gal estate.  See,  16  Johns.,  199;  1  Johns.  Ch., 
52  ;  3  Wend.,  651 ;  4  Id.,  465,  495  ;  3  Johns., 
216;  1  Johns.  Cas.,  155,  156;  3  Wend.,  573;  7 
Id. ,  379.  Our  courts  have  repeatedly  held  that 
such  a  trust  is  executed  by  the  Statute  of  Uses. 
2  Paige  Ch.(  238;  2  Wend.,  134;  4  Id.,  797  ;  1 
Yeates,  166;  10  Johns.,  456,  457. 

Gen.  Bradstreet  gave  all  the  residue  of  his 
estate  by  way  of  executory  devise  in  fee  to  his 
two  daughters,  Agatha  and  Martha,  as  tenants 
in  common;  to  take  full  effect  whenever  the 
execution  of  a  power  of  sale  given  to  the  exec- 
utors should  become  impossible,  either  by  the 
death  of  the  executors  without  selling,  or  by 
any  other  equally  effectual  event ;  or  else  he 
gave  his  two  daughters  a  vested  estate  in  fee, 
and  then  carved  out  a  life  estate  for  his  execu- 
tors, and  gave  them  a  discretionery  power  of 
sale;  from  which  it  results,  as  a  necessary  con- 
sequence, that  although  the  estate  would  vest 
immediately  in  the  daughters,  in  the  nature  of 
a  remainder,  yet  they  would  not  have  a  right 
of  entry  or  possession  until  the  *termi-  [*624 
nation  of  the  particular  estate,  viz.:  the  life 
estate  of  the  executors,  without  having  sold 
the  estate. 

The  devise  to  the  executors  did  not  revoke, 
nor  was  it  intended  to  revoke,  the  devise  to  the 
daughters.  2  Paige  Ch.,  129-131  ;  1  Yeates, 
45,  319;  6  Pet.,  75  ;  10  Wh.,  227  ;  8  Cow.,  56, 
284,  285;  21  Com.  L.  R.,  332,  350;  22  Id.,  142; 

2  Dowl.  &  R.,  36,  37;  6  Harr.  &  J.,  208-211;  2 
Wend.,  34;  5  East,  171,  172;  1  Smith,  387,  388. 
The  whole  object  of  the  devise  to  the  execu- 
tors was  capable  of  being  carried  into  perfect 
effect,  without  the  destruction  of  the  estate  de- 
vised to  the  daughters.  1  Yeates,  342, 437,  518; 
8  Cow.,  284,  285  ;  1  Wend.,  669;  4  Id.,  672  ;  6 
Pet.,  77,  78  ;    %  Id.,  117,  118.      The  intention 
was  that  the  daughters  should  take  the  prop- 
erty by  devise,  in  case  the  executor  should  not 
sell  according  to  the  power.     3  Wils.,  142;  1 
Id.,  140;  2  Id.,  328;  7  Cow.,  194;  3  Atk.,  390; 
1  Vent.,  214;  3  Yeates,  187  ;  1  Id.,  437  ;  2  Id., 
54,  302;  10  Wh.,  227;  3  T.  R.,  345;  6  Pet.,  78; 

3  Id.,  117  ;  3  Rawle,  489  ;  1  Rob.,  Wills,  265  ; 
1  Prest.,  Abstracts  of  Title,  111,  112.     By  the 
will  only  a  life  estate  was  given  to  the  execu- 
tors, to  them  and  the  survivor  of  them  ;  nor 
was  any  other  intended  to  be  given.   They  did 
not  take  a  fee  by  implication  ;  for  that  would 
be  inconsistent  with  the  manifest  intention  of 
the  testator,  and  entirely  unnecessary  for  the 
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exercise  of  the  power  intrusted  to  them  by  the 
will.  1  Rob.,  Wills,  489-492,  sec.  6;  1  M'Cord 
Ch.,  72,  73,  78,  86  ;  2  Prest.,  Estates,  68-71, 
231,  232,  242;  1  Yeates,  342, 518;  1  Har.  &  G., 
Ill,  112,  125  ;  6  Har.  &  J.,  209-211  ;  5  East, 
162.  171;  1  Smith,  387,  388;  2  Wend.,  34  ;  1 
Id.,  669 ;  8  Cow.,  284,  285  ;  10  Whe.,  227;  21 
Com.  L.  R,  332,  350,  352,  354,  356  ;  2  Dowl. 
&  R.,  489,  490,  492,  493;  1  Prest.,  Estates,  50, 
53,  54,  56-59,  62,  63,  65,  67,  79-81,  119, 120.  If 
the  daughters  were  not  to  take  as  devisees,  then 
the  consequence  of  what  is  contended  for  on 
the  part  of  the  tenant  is :  either,  1.  That  the 
intention  must  have  been  that  they  should  be 
disinherited,  in  case  the  executor  should  elect 
625*]  to  take  the  whole  property  to  *himself , 
by  declining  to  sell  in  his  lifetime  ;  and  then 
the  lands  would  go  to  his  heirs,  without  even 
a  trust  for  the  daughters  of  Gen.  Bradstreet  ! 
Or  else,  2.  If  the  devise  of  the  land  to  the  tes- 
tator's two  daughters,  in  fee,  is  to  be  consid- 
ered as  revoked  by  the  devise  of  a  life  estate 
to  the  executors,  then  the  devise  to  the  two 
daughters  in  fee  must  be  held  to  be  altogether 
expunged  from  the  will;  and  then  the  only  de- 
vise of  the  land  contained  in  the  will  would  be 
a  devise  for  life  to  the  executors,with  a  power 
of  sale,  for  the  purpose  of  distributing  the  pro- 
ceeds amongst  the  heirs  ;  which  would  bring 
it  completely  within  the  principle  of  the  case 
of  Hitter  v.  Potter,  4  Wend.,  672,  where  the 
real  estate  was  expressly  devised  in  fee,  only 
to  the  executors  and  the  survivor  of  them, with 
a  power  to  sell  the  same,  and  distribute  the 
proceeds  amongst  the  heirs  :  yet  this  court 
held,  that  if  the  executors  die  without  selling 
and  conveying,  the  estate  descends  to  the  heirs 
at  law,  and  a  conveyance  from  them  is  good, 
to  pass  the  estate.  Instead  of  this,  the  will 
gave  to  Martha  Bradstreet,  one  of  the  daughters 
of  General  Bradstreet,  either  an  interest,  by 
way  of  executory  devise,  to  become  a  fee  in 
faturo,  in  the  one  equal  undivided  half  part  of 
the  lands  in  which  Gen.  Bradstreet  had  a  le- 
gal estate,  under  the  deed  to  Schuyler,  on  the 
quitrent  sales,  or  a  vested  estate  in  fee,  of 
which  she  was  not  to  come  into  possession  un- 
til the  termination  of  the  life  estate  devised  to 
the  executors  ;  and  which  might  be  devested 
by  a  sale,  pursuant  to  the  power  given  to  the 
executors,  and  under  either  view,  this  was  a 
devisable  interest,  in  Martha  Bradstreet  ;  1 
Rob.,  Wills,  480,  481,  n.,  because,  by  our  Stat- 
ute of  Wills,  any  estate  of  inheritance  may  be 
devised.  An  estate  of  inheritance  will  go  to 
the  heir,  without  reference  to  the  fact  whether 
the  ancestor  had  or  had  not  actual  seisin,  or 
right  of  entry.  Vide  Act  Concerning  Wills,  1 
R.  L.  of  1813,  p.  364,  sec.  1  ;  1  Pet.,  570  ;  3 
Marsh.  (Ky.)  505,  508;  7  Cow.,  338;  2  Wend., 
166,  202;  3  Pet.,  127-129  ;  3  Id.,  136,  174-176. 
The  will  of  Martha  Bradstreet,  one  of  the 
two  daughters  and  devisees  of  Gen.  Bradstreet, 
was  properly  received  in  evidence,  because 
the  proof  of  the  will  in  England  (where  the 
testatrix  resided  at  the  time  of  her  death)  showed 
626*]  the  genuineness  of  *the  will.  3  Johns. 
Cas.,  287 ;  5  Cow.,  227,  228  ;  6  Pet.,  631,  632. 
It  was  taken  from  the  proper  office,  where  it 
had  been  deposited,  by  a  rule  of  the  preroga- 
tive court  (being  the  court  which  was  entitled 
to  the  custody  of  wills),  granted  on  the  prayer 
of  the  demandant,  and  upon  her  giving  bonds 
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for  its  safe  return,  for  the  express  purpose  of  en- 
abling her  to  produce  it  in  evidence  on  the  trial 
of  suits  which  she  had  commenced,  and  was 
about  to  commence  for  the  recovery  of  parcels  of 
land  in  America,  which  she  was  entitled  to  un- 
der the  will.  3  Johns.  Cas.,  286;  6  Cow.,  179, 
180;  7  Wend.,  374,  375.  This  will  is  recited  in 
the  release  from  Samuel  Bradstreet,  one  of  the 
devisees,  to  the  demandant.  4  Pet.,  83,  84,  87, 
88;  67S.,620,  621,  630-632;  3  Stark.  Ev.(  1300, 
1301;  5  Cow.,  221;  7 East,  290;  10 Id.,  117-122; 
Matth.'Pr.  Ev.,  269.  It  was  admissible  also 
because  the  admissions  of  Gen.  Schuyler  of  the 
validity  of  this  will,  in  his  answer  in  chancery 
to  the  bill  of  Mrs.  Evans  and  her  husband,  pre- 
vious to  his  deed  to  Mrs.  Evans  and  Edward 
Gould,  and  also  the  recital  of  this  will  in  that 
deed,  are  conclusive  against  the  parties  to  that 
deed,  and  all,  including  the  tenant,  claiming 
under  or  through  that  deed,  an.d  not  by  a  par- 
amount title.  16  East,  334,  337,  339-341 ;  6  Cr. , 
24 ;  4  Pet.,  83,  86-88 ;  6  Id.,  610-612,  622  ;  6 
Cow.,  180;  1  Id.,  712  ;  3  Johns.  Cas.,  174;  7 
Cr.,  192.  And  being  upwards  of  30 years  old, 
might  be  read  in  evidence,  without  proof.  7 
Wend.,  373,  374;  Adams,  Ej.,  259,  260;  15 
Com.  L.  R.,  150;  2  Mann.  &  R.,  195;  4  T.  R., 
709,  n.;  3  Stark.  Ev.,  1694.  The  effect  of  this 
will  was  to  give,  by  way  of  executory  devise, 
an  undivided  twelfth  part  of  the  land  in  the 
Springfield  patent,  belonging  to  the  late  Gen. 
Bradstreet,  to  the  demandant,  to  vest  in  fee  on 
her  becoming  21  years  of  age ;  and  also  two 
twelfths  to  Elizabeth  Livius,  to  be  at  her  own 
disposal,  by  will  or  otherwise,  independent  of 
her  husband,  subject  only  to  a  power  of  sale 
given  to  the  executor.  1  Ves.,  Sr.,  156,  157, 
303,  518  ;  3  Atk.,  714  ;  3  Rand.,  373,  392  ;  3 
Johns.  Ch.,  523.  The  effect  of  the  partition 
deed  between  Gen.  Schuyler  and  others,  pro- 
prietors of  the  *Springfield  patent, was  [*627 
not  to  transmit  any  title,  but  to  divide  the  pos- 
session between  those  already  entitled.  Gen. 
Schuyler  took  the  separate  possession  in  lot 
No.  32,  the  premises  in  question  in  his  own 
name,  to  hold  under  the  purposes  of  Gen. 
Bradstreet's  will,  and  in  such  trust,  and  in  no 
other,  as  that  will  creates.  3  Johns.,  333,  334; 
4  Id.,  212;  15  Id.,  502;  4  Wend.,  284. 

The  will  of  Elizabeth  Livius  was  sufficiently 
proved.  The  demandant  had  leave  to  take 
this  will  from  the  proper  office  of  deposit  in 
England,  and  where  it  could  not  have  been 
found,  unless  it  had  first  been  regularly  proven, 
and  shown  to  have  been  genuine.  7  Wend., 
374,  375;  3  Johns.  Ch.  Cas.,  286,  287;  5  Cow., 
227,  228.  It  is  recited  in  the  release  from  Sam- 
uel Bradstreet  to  the  demandant.  4  Pet.,  83,  84; 
7  East,  290,  291;  10  Id.,  117,  119-122;  Matth. 
Pr.  Ev.,  269,  270;  3  Stark.  Ev.,  1300,  1301;  6 
Pet.,  620,  621,  630,  631.  It  was  an  ancient 
deed,  and  possession  under  it  was  sufficiently 
shown,  together  with  other  circumstances,  to 
raise  a  sufficient  presumption  of  its  genuine- 
ness, even  if  it  had  not  been  accompanied  with 
possession.  12  Com.  L.  R.,  209,  212,  215;  3 
Johns.  Cas.,  286,  287;  4  Wend.,  282;  4  Wh.. 
221;  5  Cow..  226;  6  Id.,  179;  5  Johns.,  144; 
Matth.  Pr.  Ev.,  260,  261;  15  Com.  L.  R.,  150; 
2  Mann.  &  R.,  197;  3  Stark.  Ev.,  1694;  Adams, 
Ej. ,  259;  7  Wend. ,  374,  375.  It  is  stated  in  the 
case  that  a  possession  under  the  will  was  proved 
to  the  satisfaction  of  the  court  at  the  trial,  and 
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the  verdict  of  the  Grand  Assize  having  estab- 
lished the  validity  of  the  will,  this  court  are 
bound  to  presume  that  the  possession  so  proved 
was  of  a  sufficient  continuance  and  satisfac- 
tory character;  especially  as  it  was  incumbent 
on  the  tenant,  in  making  up  the  case,  to  state, 
for  the  information  of  this  court,  the  precise 
evidence  which  he  objected  to.  The  gratuitous 
assumption  that  the  circuit  judge  was  wrong, 
is  not  to  be  made  from  the  mere  circumstance 
that  the  tenant's  counsel  said:  "I  except  to  the 
decision."  Matth.  Pr.  Ev.,  25;  3  Stark.  Ev., 
1250,  1251,  pt.  4;  3  Id.,  1253;  3  Cai.,  105;  2 
Barn.  &  Aid.,  388;  7  Com.  L.  R.,  80,  81;  4 
Wend.,  283.  The  effect  of  Mrs.  Livius'  will 
was  to  pass  the  property  by  way  of  the  execu- 
628*]  tion  *of  a  power.  The  instrument 
which  created  the  estate  in  Mrs.  Livius,  to  wit: 
the  will  of  Martha  Bradstreet,  gave  the  power 
and,  therefore,  Mrs.  Livius,  although  a  mar- 
ried woman,  could  pass  the  estate  by  her  will. 
11  Ves.,  221,  222;  3  Rand.,  373;  3  Johns.  Ch., 
523;  1  Ves.,  46;  2  Dall.,  202-204;  Sugd.,  Pow., 
154-159;  2  Dessaus.  Ch.,  66;  1  Ves.,  Sr.,  518, 
156,  157;  1  Roper,  Husband  and  Wife,  183- 
185.  By  this  will  Mrs.  Livius  gave,  by  way 
of  executory  devise,  her  two  twelfths  in  the 
separate  lot  No.  32,  to  the  demandant,  to  vest 
absolutely  in  fee,  and  of  which  she  was  to  come 
into  possession  when  she  married  with  consent 
of  Sir  Charles  Morgan,  or  when  she  became  of 
age.  2  Prest.  Estates,  259,260;  3  Pet.,  115-118. 
If  any  doubt  could  arise  as  to  the  construction 
of  that  will,  the  release  of  Samuel  Bradstreet, 
who  was  the  only  person  entitled  to  claim  un- 
der it  except  the  demandant,  is  sufficient  to 
settle  the  question  in  favor  of  the  demandant. 
The  demandant,  then,  had,  when  21,  a  legal 
and  vested  estate  in  fee,  under  these  wills,  in 
three  equal  undivided  twelfth  parts,  or  one 
equal  undivided  fourth  part  of  lot  No.  32,  pro- 
vided Gen.  Schuyler's  deed  to  Mrs.  Evans  and 
Edward  Gould  did  not  devest  and  convey 
away  the  demandant's  legal  estate,  and  it  did 
not,  because  Schuyler's  power  to  sell  was  gone 
when  Martha  Bradstreet  died.  3  Cow.,  651;  6 
Johns.,  73,  81;  8  Wh.,  495,  536;  1  Binn.,  546. 
The  power  of  Schuyler  was  virtually  re- 
nounced, and  was  at  an  end  by  the  execution 
of  the  deed  to  Mrs.  Evans,  which  professed  to 
release  to  Mrs.  Evans:  thereby  relinquishing 
one  part  of  a  power,  which  was  in  itself  indi- 
visible. 2  Cow.,  236,  237;  21  Vin.  Abr.,  514; 

1  Rep.,  112,  173,   174;  1  Chance,  Pow.,  261, 
sees.  717-719.     If  Schuyler  had  power  to  sell, 
this  deed  did  not  purport  to  be,  and  was  not  a 
sale  of  any  part  of  the  estate  of  the  late  Gen. 
Bradstreet,  because  viewed  as  an  attempt  by 
Schuyler  to  substitute  a  trustee  and  executor 
in  his  place,  it  was  absolutely  void.     Toll.  L. 
of  Ex'rs.  20,  21;  2  Rob.,  Wills,  42;  Sugd., 
Pow.,  175,  ch.  4,  sec.  1:  4  Johns.   Ch.,  368;  1 
Williams'  Ex'rs,  123;  2  Id.,  617;  3  East,  410; 

2  Ves.,  Sr.,  643;  2  Sch.  &  L.,  330;  2  Atk.,  88. 
629*]  The  demandant,  then,  had  *an  estate 
in  the  premises,  and  on  a  seisin  in  her  own 
right  she  brings  suit.     Such  seisin  is  sufficient 
to  enable  her  to  maintain  the  suit.  13  Com.  L. 
R.,  115;  9  Dowl.  &  R.,  142;  Co.  Litt.,  Ill  a; 

3  Stark.  Ev.,  1196,  pt.  4;  1  Munf.,  162,  163;  8 
Cr.,  229,  250;  7  Wh.,  28-30;  3  Rand.,  570,  571; 
1  Pet.,  506-508;  8  Johns.,  262;  14  Id.,  406;  15 
Id.,  117;  5  Cow.,  102;  1  Johns.   Cas.,   125;  6 
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Serg.  &  R.,  21,  23;  2  Hayw.,  11;  1  Id..  180, 
249;  2  Marsh.,  19;  4  Cr.,  369;  4  Wash.  (C.  C.), 
38. 

Second.  The  demandant  shows  a  good  paper 
title  through  Gen.  Schuyler  and  Edward  Gould 
on  the  supposition  that  Gen.  Bradstreet's  will 
was  inoperative  to  transmit  the  legal  title,  on 
the  pretext  that  the  legal  estate  was  at  the  time 
in  Gen.  Schuyler;  yet  Schuyler's  deed  to  Mrs. 
Evans  and  Edward  Gould  recites  the  several 
wills  of  Gen.  Bradstreet  and  Martha  Brad- 
street,  and  the  deed  is  professedly  given  for 
the  purpose  of  carrying  those  wills  into  effect. 
All  persons,  therefore,  the  tenant  as  well  as 
others  who  claim  under  this  deed,  are  estopped 
from  claiming  these  lands,  otherwise  than  as 
under  this  deed  and  the  wills  therein  recited. 
3  Wend.,  99-102;  1  Munf.,  168;  6  Cow.,  180;  3 
Johns.  Cas.,  176;  14  Johns.,  225;  3  Id.,  334;  4 
Wend.,  284;  20  Johns.,  492.  The  effect  of  this 
deed,  in  the  present  view,  was,  to  convey  the 
legal  estate  to  Edward  Gould  for  the  one  equal 
undivided  third  part  of  lot  No.  32,  to  hold, 
not  in  his  own  right,  but  as  a  trustee  and  ex- 
ecutor in  place  both  of  Gen.  Schuyler  and  of 
Sir  Charles  Gould,  the  executor  of  Martha 
Bradstreet's  will ;  and  to  hold  for  the  purposes 
of  those  wills,  and  with  this  additional  restric- 
tion upon  his  powers  (if  any  powers  of  aliena- 
tion could  be  given  to  him),  that  any  convey- 
ances made  by  him  of  the  trust  estate  should 
recite  the  trusts  under  which  he  held.  But  if 
Gen.  Schuyler  could  not  substitute  Edward 
Gould  as  executor  of  Gen.  Bradstreet's  will  in 
his  stead,  and  also  as  executor  of  Martha  Brad- 
street's  will  instead  of  Sir  Charles  Gould;  and 
if  he  could  not  convey  a  part  of  the  estate,  to- 
gether with  a  correspondent  portion  of  the 
power;  then  Edward  Gould  became,  by  force 
of  that  conveyance,  the  mere  naked  depositary 
of  the  legal  estate,  and  unable  to  make  any 
conveyance  or  alienation  thereof  in  fee,  unless 
by  a  release  to  *the  cestui  que  trust,  or  [*63O 
in  pursuance  of  a  decree  of  some  competent 
tribunal.  2  T.  R.,  241,  242;  21  Com.  L.  R., 
116,  133;  5  Pet.,  395;  Sugd.,  Pow.,  175,  637, 
App.,  No.  1;  Toll.  L.  of  Ex'rs,  41,42;  2  Will- 
iams' Ex'rs.,  617;  1  Id..  123;  4  Johns.  Ch.,  368; 
2  Rob.,  Wills,  42;  3  East,  410;2  Ves.,  Sr.,  643; 
2  Sch.  &  L.,  330;  2  Atk.,  88;  8  Wh.,  535,  536; 

1  Ham.,  232;  3  Litt.,  410,  411;  1  Chance,  Pow., 
255,  256,  sees.  699-701;  Id.,  261,  sees.  717-719; 

2  Dowl.  &  R.,  717.     Although,  if  the  will  of 
Gen.  Bradstreet  gave  Gen.  Schuyler  a  life  es- 
tate, such  estate  might  pass  by  his  deed  to  Ed- 
ward Gould,  and  Gould  might  be  competent 
to  convey  such  life  estate  without  prejudice  to 
the  fee.     2  Wend.,  363-365;  Id.,  166,  203;  3 
Johns.  Cas.,  104;  2  Dowl.  &  R.,  38,  40,  41;  8 
Johns.,  269;  10  Com.  L.  R.,  225;  10  East,  583; 
7  Pick.,  169;  10  Johns.,  435;  16  Id.,  116;  20 
Id.,  301.     The  effect  of  the  deed,  therefore, 
from  Edward  Gould  to  the  demandant  was  to 
convey  to  her  the  legal  estate  absolutely. 

The  demandant  then  shows  a  good  title,  pro- 
vided Edward  Gould's  deed  to  William  Coop- 
er did  not  devest  and  convey  away  the  estate; 
and  it  did  not,  because,  if  it  be  claimed  that  it 
conveyed  to  Cooper  the  trust  estate,  Cooper 
would  then  be  privy  in  estate  with  the  trust 
estate,  and  could  take  nothing  under  an  instru- 
ment which  did  not,  in  any  one  particular, 
comply  with  the  conditions  of  the  trust.  3 
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Litt,,  410,  411;  8  Wend.,  681;  4  Id.,  482;  2 
Dowl.  &  R.,  717;  2  T.  R.,  241,  252;  8  Cow., 
583;  Sugd.,  Pow.,  ch.  4,  sec.  1,  p.  175;  6Maule 
&  S.,  334;  3  East,  440;  8  Wh.,  536;  11  Ves., 
220.  But  that  deed  did  not  convey  and  did  not 
purport  to  convey  the  trust  estate,  but  only 
what  Edward  Gould  might  have  had  in  his 
own  right,  and  if  he  had  nothing,  then  noth- 
ing passed.  2  Wend.,  166,  203;  Id.,  363-365; 
1  Johns.  Ch.,  566,  574,  575;  10  Johns.,  63,  65. 
If  he  had  anything  in  his  own  right,  it  could 
only  be  the  life  estate  of  Gen.  Schuyler,  and 
the  continuance  of  that  particular  estate  could 
not  prejudice  the  estate  in  fee,  because  it  was 
not  adverse  to,  but  consistent  with,  and  de- 
rived under  the  same  identical  title.  3  Litt., 
282,  283;  10  Com.  L.  R.,  224-226;  3  Wend., 
631*]  152,  153,  339;  20  Johns.,  *306,  307;  16 
Id.,  116;  10  Id.,  441;  2  Wend.,  357.  Besides, 
as  Cooper,  at  the  time  he  took  his  deed  from 
Edward  Gould  and  others;  became  affected 
with  notice  of  the  trust  and  of  the  rights  of  the 
cestuis  que  trust,  his  purchase,  if  he  attempted 
to  obtain  the  trust  estate,  knowing  that  it 
would  tend  to  defeat  or  impair  the  rights  of 
the  demandant,  was  a  fraudulent  act  and  void. 

1  Johns.  Ch.,  581;  1  Dow,  Parl.,  66;  2  Mass., 
506;  Uld.,  296,  800;  10  Johns.,   457;  15  Id., 
568,  569;  1  Burr.,  117,  474;  1  Crui.  Dig.,  541; 
5  Day,  341,  345;  2  Ves.,  Sr.,  156;  3  Atk.,  654; 

2  Sch.  &  L.,  146;  6  Wend.,  227;  Rob.,  Fraud 
Conv.,  ch.  5,  sec.  1,  pp.  520,  589,  596,  597;  9 
Johns.,  168,  169.    It  makes  no  difference  as  to 
the  consequences,  whether  such  notice  was  act- 
ual or  merely  constructive.  Sugd.  ,L.  of  Vend., 
490;  1  Cow.,  622,  642,  644;  Newl.,  Cont.,  511; 

9  Wh.,  498,  499;  8  Id.,  445,  447;  2  Sch.  &  L., 
327;  6  Wend.,  226,  227.      Whatever  is  suffi- 
cient to  put  a  party  upon  inquiry  is  sufficient 
notice.     References  ut  supra,  and  1  Hopk.Ch., 
55;  12  Johns.,  343,  345;  4  Cow.,  722;  4  Johns. 
Ch.,  38;  3  Id.,  345;  3  Conn.,  146;  13  Ves.,  120; 
2  Id.,  440;  1  Johns.   Ch.,  267;  Powell,  Pow., 
Ill;  Sugd.,  L.  of  Vend.,  469,  499,  506;  2  Sch. 
<fe  L.,  481.     It  matters  not  whether  the  fraud 
were  committed  against  a  party  to  the  fraud- 
ulent transaction,  or  against  third  persons  not 
parties  thereto.     1  Burr.,  474;  2  Ves.,  Sr.,  156; 
a  Cow.,  538,  576-578;  Rob.,  Fraud.  Conv., 597. 
Fraud  will  invalidate  in  a  court  of  law  as  well 
as  in  a  court  of  equity,  and  annul  every  con- 
tract and  every  conveyance  affected  with  it. 

10  Johns.,  463;  1  Burr.,  397;  Id.,  395,  396;  6 
Harr.  &  J.,  255,  281;  4  Day,  293,  294;  5  Id., 
344;  4  Harr.  &M'H.,  404;  3  Bl.  Com. ,430,  431, 
437-439;    7  Wend.,  385,  386.     Therefore,  in 
this  view  also,  the  demandant  has  shown  a 
good  paper  title. 

The  demandant,  therefore,  is  entitled  to  re- 
cover, unless  either  the  wills  on  the  one  hand, 
or  the  deed  of  Edward  Gould  to  the  demand- 
ant on  the  other,  were  void  on  account  of  an 
adverse  possession  existing  at  the  time;  or  that 
the  wills  or  the  deed  were  rendered  void  and 
inoperative  on  account  of  a  disseisin  in  fact 
existing  at  the  time.  It  is  well  settled  that  a 
devise  is  good,  and  the  devisee  takes  all  the 
632*]  estate,  notwithstanding  *an  adverse 
possession  at  the  time.  2  Dowl.  &  R.,  38,  41- 
43;  7  Cow.,  238;  2  Wend.,  166;  1  Pet.,  571, 
572;  8  Id.,  127,  128,  136,  175,  176;  3  Marsh., 
505,  508.  The  deed  from  Edward  Gould  to 
the  defendant  would  pass  the  estate,  notwith- 
256 


standing  an  adverse  possession  at  the  time,  be- 
cause as  to  part  it  was  a  conveyance  under  a 
decree  of  the  Court  of  Chancery  and,  there- 
fore, valid,  2  Wend.,  204;  6  Id.,  224;  and  for 
the  residue,  although  voluntary,  it  was  a  con- 
veyance from  a  trustee  to  his  cestui  que  trust 
and,  therefore,  valid;  for  neither  party,  in  such 
case,  "  buy  or  sell,"  in  the  words  of  the  stat- 
ute, nor  is  such  a  conveyance  within  the  mis- 
chiefs, which  the  Statute  to  Prevent  Champer- 
ty was  intended  to  guard  against.  1  Aik.,  16, 
21,  24;  Laws  of  Vt.,  Vol.  I.,  p.  196,  sec.  1;  6, 
Wend.,  224.  There  is  and  has  been  no  dis- 
seisin of  the  premises  in  question.  No  holder 
has  ever  acquired  a  seisin  by  wrong.  6  Johns. , 
217,  218;  1  Johns.  Cas.,  36,  49,  86,  ».;  20 
Johns.,  491;  2  Dowl.  &  R.,  40-43;  2  Wend., 
166,  203;  12  East,  155;  5  Burr..  2604;  7  Wh., 
107;  11  Com.  L.  R.,  343,  344;  5  Cow.,  374. 
The  true  owner  could  not  be  disseised,  inas- 
much as  the  true  owner  never  actually  entered 
and,  therefore,  could  not  be  actually  turned 
out  of  possession.  1  Barn.  &  Aid.,  86;  12 
East,  152,  154,  155;  1  Johns.  Cas.,  37,  44; 
Adams,  Ej.,  54,  55;  Ball.,  Lim.,  25;  2  Ld. 
Raym.,  830;  2  Salk.,  423.  The  entry  was 
either  in  fact  under  the  true  title,  or  was  with 
claim  of  true  title  and,  therefore,  could  not  be 
tortious,  within  the  meaning  of  a  tortious  en- 
try, to  constitute  a  disseisin.  20  Johns.,  306; 
10  Id.,  435,  441;  16  Id.,  116;  4  Day,  295;  3 
Marsh.,  463;  2  Dowl.  &  R.,  40,  42;  7  Mass., 
383;  1  Johns.  Cas.,  86,  43,49;  2  Cai.  Cas.,  316; 

6  Johns.,  197,  215,  217;  2Greenl.,  242;  5  Cow. 
134;  3  Greenl.,  120.     As  the  demandant's  in- 
terest as  well  as  that  of  those  who  devised  to 
her,  was  contingent  under  executory  devises, 
neither  she  nor  they  could  be  disseised,  be- 
cause they  were  not  actually  seised  until  the 
contingencies  happened.  1  Prest.,  Estates,221, 
225,  242,  244,  261;    5  Litt.,  308,  312,  313;  2 
Cow.,  390.  The  deeds  under  which  the  tenant 
claims  title  were  void,  and  no  possession  un- 
der *them  could  operate  as  a  disseisin.  [*633 

7  Wend.,  152;  9  Id.,  524,  533;  9  Wh.,  551,  541. 
There  is  no  bar  to  the  right  of  the  demand- 
ant, or  there  has  been  no  adverse  possession, 
at  least  until  within  the  last  25  years  before 
the  bringing  of  this  suit.     The  first  possession 
was  under  an  executory  contract,  which  was 
not  adverse  to  the  true  title.     6  Cow.,  401,  5 
Id.,  74,  129;  lid.,  610;  12  Mass.,  325;  1  Marsh., 
27,  506;  1  Monroe,  36;  2  Nott  &  M'C.,  417;  3 
Litt.,  34;  5  Id.,  318;  Litt.  Sel.  Cas.,  423,  444; 
9  Wh.,  288;  4  Mass.,  64;  2  Hayw.,  294.     The 
first  possession  was  not  sufficiently  marked  by 
definite  boundaries,  nor  continued  without  in- 
terruption.    2  Johns.,  234;  1  Id.,  156;  8  Id.. 
227,  228;  9  Id.,   168;    1  Hayw.,  320,   321;  3 
Wash.  (C.  C.),  475,  479,  480;  S.  C.  Journ.  of 
Jurisprudence,  255;  9  Cow.,  653;  10  Johns., 
477;  1  Harr.  &  J.,  545;  12  Johns.,  367,  368. 
Cooper  took  a  void  title,  which  he  knew,  or 
was  bound  to  know,  was  void.     9  Wend.,  511, 
524,  533;  5  Cow.,  346,  350;  6  Id.,  751;  9  Wh., 
541,  551;  2  Pet.,  241,  242;  HWh.,90;  4  Litt., 
310;  12  Johns.,  365;  4  Day,  294;  5  Pick.,  20, 
27;  15  Mass.,  113;  4  Id.,  492;  2  N.  Car.  Law 
Repos.,  400;  7  Wend.,  152.     Cooper  and  those 
claiming  under  him,  at  least  until  1808,  when 
M'Collum  took  his  deed  for  one  part,  and  un- 
til 1817,   when  Gilchrist  took  his  deed    for 
another  part,  having  the  share  of  Mrs.  Evans, 
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had  notice  of  other  interests  in  the  lands;  and 
having  acquired  no  other  interests  in  the  fee 
than  those  belonging  to  Mrs.  Evans,  they  stood 
in  her  place,  and  became,  as  she  was  previous 
to  her  death,  tenant  in  common  with  the  own- 
ers of  those  other  interests.  4  Dessaus.  Ch., 
522,  528,  474;  5  Har.  &  J.,  226;  1  Wash.,  41, 
216,  217;  2  Mas.,  536;  Adams,  Ej.,  50;  1 
M'OordCh.,360;  10 Mass.,  468;  9  Johns.,  174. 
If  Cooper,  under  whom  the  tenant  professes  to 
make  title,  succeeded  in  obtaining  (by  the  deed 
which  he  took  June  11,  1796)  the  interest  of 
Mrs.  Evans  in  the  fee  of  the  land,  then,  al- 
though he  failed  in  acquiring  the  interests  of 
the  other  owners,  yet  his  entry  under  Mrs. 
Evans'  title  was  congeable  and  consistent  with 
<J34*]  every  existing  *claim  and,  therefore, 
adverse  to  none  of  them.  4  Day,  295;  3  Serg. 
<fc  R.,  386,  381;  9  Johns.,  179,  180;  13  Id.,lW; 
20  Id.,  301;  10  Id.,  292,  293;  5  Cow.,  530,  531; 
3  Murphy,  166;  2  Bibb.,  506,  507;  2  Greenl., 
403;  3  Id.,  207;  3  Wend.,  337;  4  Wh.,  221,  222; 
Adams,  Ej.,  54,  55;  10  Com.  L.  R.,  129,  130; 
10  East,  583;  8  Wend.,  181.  If  the  tenant  and 
those  under  whom  he  professes  to  derive  title 
claim  to  have  obtained  the  title  of  the  demand- 
ant, and  have  gone  into  possession  under  col- 
or and  claim  of  such  title,  then  their  possession 
is  knit  to  that  title,  and  can  by  no  possibility 
be  adverse  thereto;  and  if  they  have  not  ob- 
tained that  title,  then  their  possession  can 
never,  in  contemplation  of  law,  be  severed 
from  it,  nor  be  set  up  as  adverse  to  the  true 
owner.  K)  Johns.,  292,  293;  20  Johns.,  301; 
16  M,  116;  8  Id.,  101;  lO/d.,441;  3  Wend., 
337.  If  Gen.  Schuyler  had  a  life  estate,  then, 
whether  he  conveyed  it  to  Cooper  through  Ed- 
ward Gould  or  not,  no  adverse  possession  could 
be  taken  against  the  demandant  until  such  es- 
tate ended.  3  Litt.,  282;  283;  5  Cow.,  96,  102, 
103;  8  Johns.,  269;  4  Id.,  390;  10  East,  583;  9 
Mass.,  377;  5  Conn.,  228  ;  10  Com.  L.  R.,  225, 
226;  3  Binn.,  374.  Because,  the  fee  of  the  de- 
mandant, although  vested  absolutely  under  the 
wills,  did  not  authorize  her  to  take  possession 
until,  first,  she  was  married  with  consent; 
second,  until  she  arrived  at  the  age  of  21  years; 
or,  third,  until  the  death  of  Gen.  Schuyler, 
Nov.  18,  1804;  and  therefore  no  adverse  pos- 
session could  be  commenced  against  her  until 
her  last  right  of  entry  accrued.  2  Wend. ,  366; 
1  Pick.,  327;  15  Mass.,  472;  9  Id.,  509;  10 
Pick.,  362;  2  Ves.,  Sr.,482;  4  Johns.,  390,  402; 
8  East,  566, 

Admitting  there  has  been  an  adverse  posses- 
sion, yet,  on  account  of  the  savings  in  the  Stat- 
ute of  Limitations,  the  demandant  is  not  barred. 
See  R.  L,  of  1813,  Vol.  I,  p.  185,  sec.  2.  Be- 
cause: 1.  If  her  seisin  accrued  under  Edward 
Gould's  deed  of  Oct.,  1804,  adverse  possession 
before  that  time  had  not  continued  for  the 
requisite  length  of  time;  and  although  it  should 
be  deemed  to  have  begun  to  run  as  against  Ed- 
ward Gould,  it  did  not  continue  to  run  as 
against  her,  because  she  was  then  a  married 
woman.  For  if  an  adverse  possession  had  com- 
635*]  menced  *in  1796,  it  had  been  continued 
only  8  years,  to  1804  when  the  deed  from  Ed- 
ward Gould  to  the  demandant  was  executed, 
and  only  twelve  years  had  elapsed  after  her  dis- 
ability ended,  in  1817,  when  she  brought  her 
suit.  1  R.  L.  of  1813,  p.  185,  sec.  2;  18  Johns., 
228  ;  Ball.  Lim.,  59,  60;  1  Bibb.,  260;  4 Taunt., 
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830;  Sugd.  Vend.,  256,  347.  If  the  seisin  of 
the  demandant  is  under  the  wills,  then  it  did 
not  vest  absolutely  so  as  to  entitle  her  to  take 
possession  until  her  marriage.  Apr.  16,  1799, 
or  on  her  coming  of  age,  Aug.  10,  1801,  or  on 
the  death  of  Gen.  Schuyler,  Nov.  18, 1804;  and 
in  either  case  she  is  protected,  as  she  was  then 
under  the  disability  of  coverture,  and  so  con- 
tinued until  June  16,  1817.  1  R.  L.  of  1813, 
p.  185,  sec.  2.  If  her  seisin  and  right  of  entry 
to  one  part  (viz. :  one  twelfth  under  Martha 
Bradstreet's  will)  should  be  deemed  as  vested 
in  1782,  on  the  death  of  Martha  Bradstreet.yet 
she  is  protected,  inasmuch  as  she  was  then 
under  age,  and  so  continued  until  her  marriage, 
and  for  more  than  two  years  afterwards;  and 
cumulative  fiisabilities  are  allowed  under  that 
section  of  the  Statute  of  Limitations  which  re- 
lates to  real  actions.  1  R.  L.  of  1813,  p.  185, 
sec.  2.  By  an  examination  of  the  Statute  of  32 
Hen.  VIII.,  ch.  2,  Stat.  at  L.,  octavo  ed.  Vol. 
III.,  p.  291,  it  will  be  perceived  that  the  2d 
section  of  the  "Act  for  the  Limitation  of  Crim- 
inal Prosecutions  and  of  Actions  at  Law,"  1  R. 
L.  of  1813,  p.  185,  embraces  the  provisions  <3f 
that  Act;  but  that  the  Statute  of  32  Hen.  VIII., 
ch.  2,  contains  no  proviso  similar  to  that  of  our 
Statute,  which  is,  in  fact,  differently  worded, 
from  any  proviso  that  is  to  be  found  in  any 
other  Statute  of  Limitations  whatever.  The 
Statute  of  32  Hen.  VIII.,  ch.  2,  contains  no 
savings,  except  only  for  persons  who  labored 
under  disabilities  at  the  time  the  statute  was 
made.  Sugd.  L.  Vend.,  253,  254,  344,  345. 
Every  Statute  of  Limitations  being  in  restraint 
of  right  must  be  construed  strictly.  14  Johns., 
479;  2  Bos.  &  P.,  547  ;  Ball.  L.,  55.  The  doc- 
trine that  when  the  Statute  of  Limitations  once 
begins  to  run,  it  continues  to  run  notwithstand- 
ing any  subsequent  disability,  is  not  univer- 
sally true;  for  a  war  suspends  the  operation  of 
the  Statute  of  Limitations  between  the  citi- 
zens of  the  two  countries  for  the  time  during 
*which  such  war  continues.  Wall  ads.  [*63o 
Eobson,  2  Nott  &  M'C.,  498;  Ogden  v.  Black- 
ledge,  2  Cr.,  272.  And  cases  of  want  of  par- 
ties, whereby  a  temporary  suspension  of  legal 
remedy  takes  place,  will  also  suspend  the  op- 
eration of  the  Statute  of  Limitations.  8  Cr. , 
92,  93.  Statutes  of  Limitations  do  not  operate 
against  a  person  to  whom  neglect  or  willful 
laches  are  not  imputable.  3  Conn.,  193; 2  Nott 
&  M'C.,  499;  5  Cow.,  103,  96.  All  the  cases 
in  which  Statutes  of  Limitations  have  been  held 
to  preclude  cumulative  disabilities  have  been, 
cases  of  possessory  actions,  and  where,  after 
the  first  disability  was  removed,  the  party  was 
for  a  time  free  of  disability,  and  might  have 
entered  before  he  fell  under  the  second  disa- 
bility, which,  it  was  held,  should  not  be  al- 
lowed to  cumulate.  Doe  v.  Jones,  4  T.  R. ,  301 ; 
Doe  v.  Shane,  4  T.  R.,  306,  307.  Or,  where  the 
statute  has  begun  to  run  against  the  ancestor, 
who  was  free  of  disability,  and  the  right  sub- 
sequently devolved  upon  his  heir  laboring 
under  disability.  Stowelv.  Touch,  Plowd. ,  353. 
And  this  is  the  view  taken  of  this  question  by 
Mr.  Ballantine,  in  his  treatise  on  the  Statute  of 
Limitations,  p.  60.  In  Demarest  v.  Wynkoop,  3 
Johns.  Ch.,139,  Chancellor  Kent  relied  upon  the 
words  "at  the  time  such  right  or  title  first  de- 
scended or  accrued,"  etc.,  in  the  proviso  of  the 
statute  in  relation  to  possessory  actions,  as  sus- 
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taining  his  position  in  relation  to  cumulative 
disabilities.  No  such  words  are  contained  in 
the  proviso  to  the  section  relating  to  the  limit- 
ation of  real  actions,  but  words  of  a  directly 
contrary  import. 

It  is  objected  that  the  demandant  is  an  alien, 
and  cannot,  therefore,  recover;  to  which  it  is 
answered,  that  even  at  common  law  an  alien 
may  take  by  purchase  a  freehold,  or  other  in- 
terest in  land,  and  may  hold  it  against  all  the 
world  except  the  King;  and  even  against  him 
until  office  found.  3  Wh.,  589,  599;  4  Id.,  453; 

11  Id.,  355,  356;  1  M'Cord  Ch.,  374-376,  381; 

12  Mass.,  143;  7  Wend.,  868;  1  Johns.    Cas., 
401;  3  Id.,  113,  120,  121.  325.     An  alien  may 
take  lands  by  devise,  Pow.,  Devises,  209;  7 
Wend.,  368:  7  Cr.,  603,  619;  not-withstanding 
the  devisor  was  also  an  alien  enemy  at  the  time 
of  making  his  will,  and  at  the  time  of  his  death . 
637*]  Jackson  v.  Clarke,  3  *Wh.,  1,  12.     So 
an  alien  may  maintain  an  action  for  his  lands; 
3  Johns.  Cas.,  121;  Id.,  325;  unless  during  war, 
when  his  right  to  bring  suit  is  suspended  until 
the  return  of  peace,  11  Johns.,  418.     He  may 
maintain  a  real  action,  though  he  cannot  take 
by  descent,  except  under  the  provisions  of  the 
Treaties  between  the  U.  S.  and  Great  Britain. 
3  Pet.,  99.     The  demandant  and  those  under 
whom  she  derives  titles,  being  British  subjects, 
their  rights  were  protected  by  the  6th  article 
of  the  Treaty  of  Peace  of  1783,  between  the  U. 
S.  and  Great  Britain.  4  Wh.,  453.  And  under 
the  9th  article  of  the  Treaty  of  1794,  between 
the  same  powers,  it  is  not  necessary  for  the 
alien  to  show  that  he  was  in  the  actual  posses- 
sion or  seisin  of  the  lands  at  the  time  of  the 
treaty,  which  applies  to  the  title,whatever  that 
may  be,  and  gives  it  the  same  validity  as  if  the 
parties  were  citizens.  9  Wh.,  489,  496;  4  Id. , 
453;  7  Id.,  535,  536,  539,  545;  4  Johns.,  79.  The 
termination  of  that  treaty  by  war,  did  not  de- 
vest  rights  of  property  vested  under  it.  8  Wh., 
464,  481,  489;  12  Mass.,  143.  Besides, the  rights 
of  the  demandant  are  protected  under  the  stat- 
utes of  this  State,  in  relation  to  aliens;  she  hav- 
ing been  a  resident  of  this  State  since  1799.     2 
R.  L.  of  1813,  p.  541-544;  7  Wend.,  569,  570. 

The  demandant  was  under  the  age  of  21 
years,  in  the  year  1800,  and  was  married  pre- 
viously to  June  4,  1800,  and  while  under  age. 
This  appears  from  the  consent  of  Sir  Charles 
Morgan.  That  she  was  married  previously  to 
Nov.  1,  1799,  is  manifest  by  the  release  from 
Samuel  Bradstreet;  that  she  was  married  in 
the  year  1799  at  Wexford,  in  Ireland,  and  in 
the  same  year  came  with  her  husband  to  this 
State;  and  that  they  became  inhabitants  of  this 
State,  and  residents  within  the  same,  is  proved 
by  the  decree  of  divorce  pronounced  June  16, 
1817.  These  documents  are  good  evidence  to 
prove  the  pedigree,  age  and  marriage  of  the 
demandant.  8  Johns.,  131,  435,  136;  15  Id., 
226;  5  Cow.,  238,  239;  1  Stark.  Ev.,  p.  1,  sec. 
35,  p.  55,  56,  sees.  88,  41,  46,  47,  p.  58,  59,  62, 
69-71;  1  Phil.  Ev.,  187,  188.  195-197;  Matth. 
Pr.  Ev.,  268-272;  Id.,  8.  The  supposed  ad- 
missions in  the  will  of  Mrs.  Evans,  of  a  want 
of  legal  title  prior  to  Schuyler's  deed,  are  no 
638*]  evidence  *against  the  demandant,  al- 
though Mrs.  Evans  and  the  demandant  were 
tenants  in  common.  4  Cow.,  483,  492. 

It  is  urged  that  the  question  of  the  demand- 
ant's title  has  been  before  the  Supreme  Court  of 
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the  U.  S.,  and  has  been  conclusively  decided 
against  her,  in  the  opinion  pronounced  by  Mr. 
J.  Johnson,  in  the  case  of  Bradstreet  v.  Hunt- 
inglon,  5  Pet.,  402.  Upon  an  examination  of 
that  case  it  will  be  found,  that  in  fact  nothing 
was  decided  by  it  in  relation  to  the  merits  of 
the  demandant's  title.  The  cause  went  up  upon 
a  bill  of  exceptions,  and  the  question  turned 
upon  the  judge's  charge,  which  presented  noth- 
ing definite.  It  appears,  by  the  report  of  the 
case,  p.  443,  that  there  were  but  six  judges  on 
the  Bench,  and  that  three  of  them  differing 
from  Judge  Johnson,  and  two  concurring  with 
him  on  that  point  of  the  case,  it  was  a  matter 
of  course  that  the  plaintiff  must  fail  in  her 
writ  of  error,  because  the  court  were  equally 
divided,  so  far  as  numbers  were  concerned. 
But  a  perusal  of  that  case  will  further  show, 
that  all  in  it,  upon  which  the  tenant  affects  to 
rely  as  law,  are  Judge  Johnson's  individual 
views.  P.  435.  The  observation  of  Judge  John- 
son, that  "  whatever  be  the  English  doctrine, 
and  that  of  other  States,  as  to  the  right  of  elec- 
tion to  stand  disseised  or  not,  it  is  certain  that 
the  N.  Y.  courts  have  denied  that  right,  both 
as  to  devises  and  common  law  conveyances, 
without  the  aid  of  a  statute  repealing  the  com- 
mon law,"  p.  436,  shows  that  the  learned  judge 
had  not  taken  a  full  view  of  the  law  as  it  i& 
understood  here.  But  if  Judge  Johnson's  views 
were  supposed  to  be  entitled  to  all  the  respect 
due  to  the  unanimous  opinion  of  the  court,  still 
they  cannot  be  considered  as  conclusive  au- 
thority in  a  case  where  the  title  -principally  re- 
lied on  is  totally  different  from  that  which  was 
set  up  by  the  plaintiff,  in  the  case  in  which  he 
delivered  his  opinion.  In  that  case  the  bill  of 
Evans  and  wife  against  Gen.  Schuyler,  and  the 
answer  of  Gen.  Schuyler  thereto,  were  not  be- 
fore the  court;  nor  was  there  any  proof  of  a  re- 
sulting trust,  or  even  an  intimation  that  any  re- 
sulting trust  existed.  All  the  evidence  set  forth 
from  pages  403-410  of  the  report  of  the  case,  5- 
Pet. ,  showed  nothing  more  than  a  direct  trust 
in  Gen.  Schuyler.  The  deed  to  Potter  was  given 
several  years  previous  to  Schuyler's  deed  to 
*Mrs.  Evans  and  Edward  Gould  ;  and  f*639 
not  after  that  deed,  as  was  the  case  with  the 
deed  from  Edward  Gould  and  others,  execu- 
tors of  Mrs.  Evans,  to  William  Cooper.  But 
even  if  the  opinion  given  in  the  case  of  Brad- 
street  v.  Huntington  had  been  the  unanimous 
opinion  of  the  court  upon  a  case  precisely  sim- 
ilar in  every  respect  to  that  now  before  this 
court,  it  would  not  be  conclusive  upon  this 
court;  but  on  the  contrary,  the  decisions  of  this 
court  would  be  looked  to  by  the  Supreme 
Court  of  the  U.  S.  as  binding  authority  on  them, 
in  all  cases  where  the  laws  of  real  property  are 
settled,  "  whether  these  decisions  are  grounded 
on  the  construction  of  the  statutes  of  the  State, 
or  form  a  part  of  the  unwritten  law  of  the  State, 
which  has  become  a  fixed  rule  of  property." 
12  Wh.,  153;  6  Pet.,  298,  299;  5  Id.,  155,  156;  2 
Id.,  678,  679,  1  Id.,  571.  572;  10  Wh.,  152;  6  Id., 
119:  5  Id.,  279;  2  Id.,  316;  9Cr.,  87;  6  Id.,  165; 
5  Id.,  255,  221 ;  Id.,  22. 

The  principal  ground  relied  upon  by  the  ten- 
ant on  the  trial,  was  that  of  a  disseisin  of  the 
demandant,  or  at  least  an  adverse  possession 
to  bar  her  recovery.  The  question  whether  or 
not  a  party  has  been  disseised  is  not  a  question 
of  law,  but  of  fact  to  be  found  by  the  jury.  1 
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Johns.  Cas.,  49  ;  1  Burr.,  113.  The  Grand  As- 
size have  not  found  such  fact,  but  on  the  con- 
trary, their  verdict  completely  negatives  every 
presumption  of  a  disseisin.  The  question 
whether  or  not  a  possession  is  ad  verse  is  a  ques- 
tion of  fact,  and  must  be  determined  by  the 
iury,  and  not  by  the  court.  9  Johns.,  102;  13 
Id  ,  496;  1  Paine,  466;  14  Mass.,  55;  10  Id.,  468; 

5  Wh.,  124;  1  N.  H.,  34;  2  Aiken,  112;  7  Mass., 
383;  2  Har.  &  M'H.,  76;  1  Hopk.  Ch.,  449. 
Where  the  judge  directed  the  jury  as  to  that 
fact,  a  new  trial  was  granted.     9  Johns.,  102  ; 
12  Com.  L.  R.,  359.     The  Grand  Assize  have 
determined  the  question  in  favor  of  the  de- 
mandant, and  the  verdict  is  not  against  law, 
nor  against  evidence,  nor  against  the  right  of 
the  case. 

The  allegation  in  the  count  on  a  writ  of  right, 
of  seisin  in  the  demandant,  "  by  taking  the 
esplees  thereof  to  the  value,  etc.,  (of  ten  shil- 
lings and  more  in  rents,  corn  and  grass"). 
Archb.  Civ.  PL,  455;  3  Bl.  Com.,  app.  4,  evi- 
64O*J  dently  shows  *that  it  was  orignally  in- 
troduced, not  for  the  purpose  of  showing  the 
demandant's  right  to  recover  because  he  was 
seised  (for  he  would  clearly  have  been  equally 
well  seised  if  the  esplees  were  of  the  value  of 
nine  shillings  or  less,  as  he  would  have  been  if 
those  esplees  were  of  the  value  of  ten  shillings 
and  more);  but  for  the  purpose  of  sustaining 
the  jurisdiction  of  the  Court  of  C.  P.,  after  the 
cause  should  be  removed  thither:  either  by  writ 
of  pone  from  the  county  court,  whither  it  had 
previously  been  removed  from  the  court  baron, 
by  writ  of  toll;  or  by  writ  of  right  quia  domi- 
nus  remmt  curiam  by  which  it  is  brought  im 
mediately  to  the  C.  P.  3  Bl.  Com.,  app.  1-3; 
Booth,  Real  Actions,  91.  But  as  the  reason  of 
the  form  cannot  exist  in  this  country,  it  has 
been  determined  that  (although  the  allegation 
is  continued  in  our  forms,  yet)  "  it  cannot  be 
admitted  that  the  taking  of  the  esplees  is  a 
traversable  averment  in  the  count;  "  Green  v. 
Liter,  8  Cr.,  246;  and  not  being  a  traversable 
averment,  it  is  not  necessary  to  prove  it.  8  Cr. , 
246,  247.  The  allegation  in  the  demandant's 
count,  that  she  was  seised  of  the  premises  "  in 
the  time  of  peace,  to  wit:  within  twenty-five 
years  now  last  past,  exclusive  of  the  time  dur- 
ing which  she,  the  said  Martha  Bradstreet,  was 
within  the  age  of  twenty-one  years,  or  feme 
covert,"  is  in  exact  conformity  to  the  proviso  in 
the  2d  section  of  the  Statute  of  Limitations,  1 
R.  L.  of  1813,  p.  185;  and  the  Grand  Assize, 
by  their  verdict,  have  found  the  facts  stated 
in  this  allegation  to  be  true. 

"  The  court  will  not  grant  a  new  trial  in  a 
writ  of  right,  particularly  where  the  mise  has 
been  joined  upon  the  mere  right,  unless  the 
verdict  be  flagrantly  wrong."  Archb.  Civ.  PI., 
465;  Tyssen  v.  Clarke,  2  W.  Bl.,491,  492.  Even 
in  ordinary  cases,  where  the  jury  consists  of 
only  12  persons  drawn  by  lot,  the  court  will 
not  set  aside  a  verdict  as  against  evidence,  un- 
less it  be  clearly  so,  though  it  be  directly  con- 
trary to  the  charge  of  the  judee.  7  C»w.,  215, 
217;  8  Id.,  225;  6  Id.,  683;  5  Wend.,  48,  53;  4 
Id.,  426;  2  Id.,  563,356;  7  Id.,  384,  160;  2  Nott 

6  M'C.,  261,  264;  4  Wash.  (C.  C.),  36,  37,  157; 
3  Id.,  58;  15  Johns.,  495,  496;  4  Id.,  402,  403;  7 
Mass.,  264,  265;  10  Id.,  39,  42;  1  Burr.,  397;  3 
Wils.,  45,  47,  63;  1  Id.,  22;  2  Str.,   1142;  2 
641*]  *Binn.,  495;  4  Conn.,  427;  4  Maule  & 
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S..  200-202;  3  Bl.  Com.,  392.  And  even  if  the 
verdict  be  against  evidence,  if  it  be  such  as  is 
consistent  with  the  justice  and  equity  of  the 
case,  the  court  will  not  disturb  it.  4  T.  R.,  469, 
470;  3  Wils.,  273;  2  Id.,  306,  307,  362;  2  W. 
Bl.,  1221,  1222;  2  Burr.,  665,  936;  1  Id.,  11  12- 

3  Id.,  1306;  2  Salk.,  644,  646,  648,  653;  4  Verm., 
31;  3  Id..  76. 

As  "  the  courts  of  Common  Pleas  of  this 
State  never  had  jurisdiction  of  writs  of  right  " 

4  Wend.,  215,  216,  the  3d  section  of  the  Act  in 
2  R.  L.  of  1813,  p.  141  has  nothing  to  do  with 
this  case. 

Mr.  A.  Van"Vechten,  for  tenant,  in  reply, 
commenced  his  argument  by  insisting  that  the 
demandant  had  failed  to  prove  a  seisin  in  fee 
in  herself  as  set  up  in  her  count  and,  conse- 
quently, was  not  entitled  to  recover;  and  cited 
19  Vin.,  312,  n.  2  ;  4  Rep.,  9;  Bevilles' c&se,Co 
Lit.,  272  a;  7  Wend.,  250.  He  observed  that 
the  demandant  had  attempted  to  make  out  a 
legal  estate  and  seisin, through  Gen.  Bradstreet, 
by  showing:  1.  That  Bradstreet  had  become 
entitled,  by  way  of  resulting  trust,  to  a  part  of 
the  patent  of  Springfield,  by  virtue  of  a  pur- 
chase thereof,  made  by  Gen.  Schuyler,  with 
Bradstreet's  money,  and  that  by  the  operation 
of  the  statute  the  legal  estate  vested  in  Brad- 
street;  2.  That  on  a  partition  of  the  premises, 
lot  No.  32  was  allotted  to  Schuyler,  in  trust  for 
Bradstreet;  3.  That  Bradstreet,  by  his  will,  de- 
vised his  real  and  personal  estate  to  his  two 
daughters,  Martha  and  Agatha,  as  tenants  in 
common;  4.  That  Martha,  one  of  the  testator's 
daughters,  devised  one  third  of  her  real  estate 
to  the  demandant  and  her  brother,  and  one 
other  third  to  Elizabeth  Livius ;  and  5.  That 
Elizabeth  Livius  appointed  the  demandant  the 
sole  heir  of  her  real  and  personal  estate,  sub- 
ject to  certain  contingencies;  and  the  counsel 
then  remarked,  that  from  this  statement  of  the 
title  of  the  demandant,  it  was  manifest  that  she 
acquired  no  legal  estate  or  seisin  in  the  prem- 
ises through  Gen.  Bradstreet,  for  whatever  es- 
tate he  had,  he  had  devised  in  joint  tenancy  to 
his  executors,  to  enable  them  to  execute  the 
trusts  expressed  in  his  will.  The  wills,  there- 
fore.of  Martha  Bradstreet  and  Elizabeth  Livius 
did  not  pass,  and  could  not  pass,  *to  [*642 
the  demandant  either  a  legal  estate  in  fee,  or 
an  actual  seisin,  inasmuch  as  both  the  testa- 
trices had  only  an  equitable  interest,  as  cestuis 
que  trust,  in  the  avails  of  the  real  estate,  when 
sold  by  Gen.  Bradstreet's  executors.  But  he  in- 
sisted, if  even  the  demandant  had  become  en- 
titled as  devisee  to  an  estate  in  fee,  that  it  is  a 
principle  well  settled  that  a  devisee  cannot 
maintain  a  writ  of  right  before  en  try.  1  H.  Bl  , 
1;  1  Sch.  &  Lei,  104, 622;  5  Taunt.,  326.  Here 
no  such  entry  was  proved  or  pretended.  On 
the  contrary,  the  will  of  General  Bradstreet, 
he  contended,  showed  conclusively  that  no 
right  of  entry  was  intended  to  be  given  to  ei- 
ther of  his  daughters  or  their  devisees. 

The  counsel  next  observed,  that  the  demand- 
ant, as  if  distrustful  of  the  sufficiency  of  her 
title  as  devisee,  had  brought  forward  in  sup- 
port of  her  claim  :  1.  The  release  from  Gen- 
eral Schuyler, surviving  executor  of  Gen. Brad- 
street,  to  Agatha  Evans,  one  of  the  daughters 
and  devisees  of  Gen.  Bradstreet,  and  to  Ed- 
ward Gould,  described  in  the  release  as  the  at- 
torney of  Sir  Charles  Gould,  sole  executor  of 
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the  will  of  Martha  Bradstreet,  to  the  recitals  in 
which  and  to  the  general  tenor  of  the  instru- 
ment the  counsel  adverted.  2.  The  decree  of 
the  Court-of  Chancery,  made  on  a  bill  filed  by 
the  demandant  and  her  then  husband,  Mat- 
thew Codd, against  Edward  Gould  and  Samuel 
Bradstreet,  to  the  substance  of  which  the  coun- 
sel also  adverted.  3.  A  release  from  Edward 
Gould  to  the  demandant, upon  the  recitals  and 
substance  of  which  the  counsel  commented, 
and  then  observed, that  from  the  evidence  thus 
produced  by  the  demandant  herself  it  appeared 
conclusively  from  her  own  showing,  that  she 
had  no  estate  in  fee,  or  actual  seisin  of  any  of 
the  lands  left  by  Gen.  Bradstreet,  and  devised 
by  the  wills  produced  by  the  demandant, prior 
to  the  conveyance  from  Gould  ;  but  that  on 
the  contrary,  the  legal  estate  and  seisin  were 
in  Schuyler,  until  his  conveyance:  to  Gould,  in 
whom  they  remained  until  his  conveyance  to 
the  demandant ;  5  Pet.,  430,  and  4  Id.,  83, and 
cases  cited  in  each.  How  then,  asked  the  coun- 
sel, has  the  demandant  made  out  the  legal  es- 
tate and  seisin  in  herself  ?  — and  if  she  has 
failed  to  do  so,  the  verdict  of  the  Grand  As- 
size is  against  both  law  and  evidence.  But  to 
643*]  remove  all  pretense  of  dispute  *on  this 
point,  he  said  the  tenant  had  shown  a  convey- 
ance in  fee  from  Edward  Gould  (under  the 
deed  of  Schuyler)  to  William  Cooper,  for  a  val- 
uable consideration  paid,  of  all  Gould's  inter- 
est as  trustee,  in  and  to  the  premises  in  ques- 
tion ;  and  the  tenant  had  proved,  by  indubita- 
ble evidence,  an  actual  and  continued  posses- 
sion and  exercise  of  exclusive  ownership  by 
Cooper  and  the  persons  holding  the  premises 
under  him  ever  since  the  date  of  Gould's  con- 
veyance. How,  then,  could  the  demandant 
have  the  legal  estate  and  actual  seisin  of  the 
premises  in  question,  when  she  brought  this 
writ  of  right,  inasmuch  as  the  legal  title  and 
actual  seisin  were  vested  in  Cooper  8  years  be- 
fore Gould's  release  to  her  ?  From  this  review 
of  the  demandant's  evidence,  and  the  authori- 
ties cited  on  the  part  of  the  tenant,  he  con- 
tended it  was  manifest:  1.  That  the  demand- 
ant acquired  no  legal  estate  under  the  wills  of 
either  of  her  devisees,  inasmuch  as  neither  of 
them  had  anything  more  than  an  equitable  in- 
terest as  cestui  que  trust,  under  the  will  of  Gen. 
Bradstreet.  2.  That  should  it  be  conceded,  for 
argument's  sake,  that  her  devisors,  or  either  of 
them,  had  a  legal  estate,  the  devises  to  her  did 
not  give  her  such  actual  seisin  as  she  counts 
upon,  and  without  proving  which  she  cannot 
maintain  this  writ  of  right.  3.  That  she  is  con- 
cluded by  her  own  evidence  from  denying  the 
legal  estate  and  seisin  to  have  been  in  Schuy- 
ler, as  trustee,  under  Bradstreet's  will,  for  the 
fulfillment  of  the  trusts  therein  expressed,  till 
May  16,  1794,  when  he  conveyed  to  Gould, and 
from  that  time  to  have  been  in  Gould  for  the 
same  purpose  until  he  sold  and  conveyed  the 
premises  in  question  to  Cooper,  in  1796,  eight 
years  prior  to  the  conveyance  from  Gould  to 
her.  4.  That  she  is  equally  concluded  by  the 
decree  in  her  favor  and  the  conveyance  from 
Gould  to  her  in  pursuance  thereof,  from  claim- 
ing an  estate  in  fee, or  actual  seisin  of  the  prem- 
ises in  question,  under  the  deed  from  Gould  to 
her  in  1804,  inasmuch  as  neither  the  decree  or 
conveyance  were  intended  to  embrace,  or  did 
embrace  the  premises  in  question,  which  had 
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been  before  sold  and  converted  into  money  by 
Gould,  in  execution  of  his  trusts,and  from  any 
accountability  for  which  Gould  was  in  express 
terms  exonerated  by  the  decree;  and  if  so, how 
can  the  verdict  of  the  Grand  Assize  in  this  case 
be  supported  ? 

*But  it  is  contended  that,  upon  the  [*644 
execution  of  the  sheriff's  deed  to  Schuyler,  a 
trust  resulted  by  operation  of  law  in  favor  of 
Gen.  Bradstreet,  for  the  premises  purchased 
with  his  money,  which,  by  the  Statute  of  Uses, 
vested  the  fee  in  Gen.  Bradstreet.  Be  it  so  ; 
then  was  it  not  competent  for  Gen.  Bradstreet 
to  devise  the  estate  in  joint  tenancy  to  his  ex- 
ecutors in  fee,  to  enable  them  to  execute  the 
trusts  created  by  and  specified  in  his  will  ? 
This  cannot  be  denied.  Hence  the  doctrine  of 
resulting  trust  can  have  no  bearing  to  estab- 
lish the  demandant's  title  and  seisin  as  she  has 
counted.  Nor  can  the  demandant  sustain  her 
writ  of  right  upon  any  alleged  construction  of 
Gen.  Bradstreet's  will,  that  his  daughters  took 
the  legal  estate  as  devisees  under  the  will,  in- 
asmuch as  the  law  is  well  settled  that  a  devisee 
cannot  maintain  a  writ  of  right  for  want  of  act- 
ual seisin  before  entry.  And  here  is  no  evi- 
dence of  any  entry  by  any  of  the  devisees,  but 
on  the  contrary,  it  is  conclusively  proved  that 
the  actual  seisin  has  been  in  the  tenant,  or  those 
from  whom  his  title  is  derived,  ever  since  the 
death  of  Bradstreet. 

It  is  also  insisted,  that  by  the  will  of  Gen. 
Bradstreet,  his  executors  took  only  a  life  estate 
as  joint  tenants,  and  that  upon  the  death  of 
Schuyler,  in  the  fall  of  1804,  the  remainder 
vested  by  operation  of  law  in  the  daughters  of 
Bradstreet,  or  their  devisees.  The  answer  to 
which  is,that  by  the  terms  of  Gen.  Bradstreet's 
will,  "notwithstanding  his  former  devise  for 
the  benefit  of  his  wife  and  daughters,  he  de- 
vises his  landed  estate  in  joint  tenancy  to  his 
executors,  upon  the  trusts  specified."  It  can- 
not be  necessary  to  cite  authorities  to  establish 
the  position  that  the  devise  of  a  man's  real  or 
landed  estate  passes  the  devisor's  whole  inter- 
est in  the  estate  to  the  devisees  as  fully  as  if 
the  devise  had  been  to  them,  their  heirs  and 
assigns.  If  so,  the  pretense  in  this  case,  that 
Gen.  Bradstreet's  executors  took  only  an  estate 
for  life,  is  wholly  gratuitous  and  unfounded. 
Again  ;  in  construing  wills,  the  intent  of  the 
testator  to  be  collected  from  the  whole  instru- 
ment must  govern.  What  was  Gen. Bradstreet's 
intent,  as  expressed  in  his  will  ?  The  objects 
of  his  bounty  were  two  females,  residing,  as 
the  demandant's  counsel  have  stated,  in  En- 
gland,and  the  *landsin  question  were  [*645 
situated  in  this  country.  Is  it  not  apparent, 
from  these  circumstances,  that  General  Brad- 
treet's  intentions  were  to  give  the  controlling 
power  of  selling  his  real  estate  here  to  his  ex- 
ecutors, as  being  more  competent  to  dispose 
thereof  advantageously  for  the  benefit  of  his 
daughters,  to  whom  he  directed  the  avails  to  be 
paid,  charged  with  the  provision  for  his  wife? 
How  w<5uld  the  intent  set  up,  of  limiting  the 
interest  of  his  executors  to  a  life  estate,  consist 
wi,th  his  obvious  views  of  creating  the  trusts 
for  the  benefit  of  his  daughters  ?  Suppose  the 
executors  had  both  died  within  a  short  time 
after  the  testator,  can  it  reasonably  be  urged 
that  he  intended  to  limit  the  executors  to  sell 
forthwith,  when  by  the  terms  of  the  will  he 
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gave  them  an  absolute  discretion  as  to  the  time 
and  manner  of  sale,  as  they  should  deem  most 
beneficial  for  the  cestuis  que  trust  ?  It  is  also 
a  well  settled  rule  of  law  that  when  a  devise 
is  made  in  trust,  with  power  to  sell  for  the  ex- 
ecution of  the  trusts,  the  devisees  or  trustees 
take  a  fee  to  enable  them  to  carry  into  effect 
the  intent  of  the  testator.  Nor  does  this  con- 
struction of  Gen.  Bradstreet's  will  conflict 
with  or  jeopardize  the  just  rights  of  his  daugh- 
ters, or  contravene  the  legal  intent  of  the  testa- 
tor. The  trustees  were  of  his  own  selecting, 
and  their  selection  denotes  his  confidence  in 
their  fidelity  and  responsibility,  and  in  the  set- 
tled rules  of  law,  that  upon  their  death  no  ob- 
struction would  arise  to  the  due  execution  of 
the  trusts  ;  for  in  the  event  of  their  death,  the 
estate  would  pass,  by  operation  of  law,  to  the 
heirs  of  the  surviving  joint  tenant,  subject  to 
the  trusts.  And  this  court  need  not  now  be 
informed  that  our  Court  of  Chancery  has  now, 
and  had  before  the  Revolution, competent  pow- 
er to  enforce  the  execution  of  the  trusts,either 
by  the  heirs  of  the  surviving  joint  tenant,  or 
by  the  appointment  of  new  trustees,  under  the 
direction  of  the  court.  Allusions  have  been 
made,  in  argument  by  the  opposite  counsel, to 
the  Revolutionary  scenes  that  were  approach- 
ing and  anticipated  when  Gen.Bradstreet  made 
his  will  ;  and  this  is  inferred  from  his  select- 
ing Mr.  Smith,  a  known  Royalist,  and  Philip 
Schuyler.a  Revolutionary  patriot.for  his  trust- 
ees. Be  it  so  ;  then  one  object  of  this  selection 
was  to  secure  the  property  against  the  hazards 
which  the  Revolution  might  produce.  Is  it 
646*]  probable,  then,  *that  Gen.  Bradstreet, 
under  the  influence  of  such  views  and  antici- 
pations, meant  the  legal  estate  of  his  large  land- 
ed interest  in  this  country  should  vest  in  his 
daughters,  and  thereby  the  hazards  of  forfeit- 
ure be  increased  ?  But  there  is  another  fact 
disclosed  by  the  demandant's  own  evidence  in 
the  answer  of  Gen.  Schuyler,  that  Gen.  Brad- 
street's  object  to  be  kept  out  of  view  in  the 
purchase  by  Schuyler,  was  to  avoid  giving  of- 
fense to  the  Duke  of  Graf  ton.  How  is  the  in- 
tent that  Gen.  Bradstreet,  by  his  will,  meant, 
in  any  event,  to  vest  a  fee  in  his  daughters, 
reconcilable  with  the  object  of  his  keeping 
out  of  view  his  interest  in  the  lands  purchased 
by  Gen.  Schuyler  for  his  benefit  ?  But  admit- 
ting the  demandant's  construction  of  Gen. Brad- 
street's  will,  two  insuperable  obstacles  remain 
to  be  overcome  by  her  in  order  to  maintain  her 
writ  of  right  :  1.  The  want  of  actual  seisin 
in  her.as  devisee,  under  any  of  the  wills  which 
she  sets  up ;  and  2.  Her  being  estopped  by  her 
own  evidence  from  denying  the  legal  estate 
and  seisin  of  Edward  Gould,  the  grantor  of 
William  Cooper.under  whom  the  tenant  holds, 
and  the  legal  operation  and  effect  of  her  de- 
cree against  Gould,  and  his  release  to  her  in 
1804,  excluding  the  premises  in  question  as 
having  been  previously  sold  and  converted  into 
money  by  Gould  in  execution  of  his  trusts. 

Again;  it  is  said  that  the  executors  of  Gen. 
Bradstreet  were  accountable  for  the  sales  of  his 
real  estate  to  his  daughters  personally;  ergo, 
their  power  to  sell  ceased  upon  the  death  of 
Martha  Bradstreet,  in  1781.  This  position  is 
utterly  inconsistent  with  the  former,  that  the 
executors  of  Gen.  Bradstreet  took  an  estate  for 
life,  coupled  with  a  power  to  sell  during  life. 
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But  can  it  be  denied  that  the  interest  of  Martha 
Bradstreet  as  cestui  que  trust  under  the  will  of 
her  father  was  devisable,  and  would  inure  to 
the  benefit  of  her  devisees,  or  other  legal  rep- 
resentatives, to  whom  her  trustees  would  by 
law  be  accountable  for  the  execution  of  their 
trust?  If  it  were  otherwise,  what  would  have 
become  of  the  interest  of  Martha  Bradstreet  as 
cestuique  trust,  in  case  she  had  died  immediately 
after  the  death  of  her  father?  Would  her 
death  have  discharged  the  executors  from  their 
accountability?  If  not,  would  not  the  law  have 
made  them  accountable  to  her  devisees  or  legal 
representatives? 

*It  is  next  argued  that  Gen.  Schuy-  [*647 
ler's  conveyance  to  Gould,  as  the  attorney  of 
Sir  Charles  Gould,  was  repugnant  to  Schuyler's 
duty  as  trustee  and,  therefore,  cannot  prejudice 
the  rights  of  the  demandant.  This  conveyance 
being  part  of  the  demandant's  own  title,  and 
evidence  to  maintain  her  writ  of  right,  she  is 
estopped  from  denying  its  validity,  inasmuch 
as  she  has  attempted  to  deduce  her  title  through 
Gould  under  that  very  conveyance.  She  has, 
in  connection  with  Schuyler's  conveyance, 
given  in  evidence  the  bill  in  chancery  of  Evans 
and  wife  against  Schuyler,  together  with  his 
answer.  From  both  which  documents  it  ap- 
pears that  Schuyler  held  the  legal  estate  in 
trust;  and  from  his  answer  it  also  appears  that 
Gould  produced  a  legal  power  of  attorney  from 
Sir  Charles  Gould,  the  executor  of  Martha 
Bradstreet,  authorizing  Gould  to  treat  with 
Schuyler,  on  behalf  of  Sir  Charles  Gould,  for 
the  avails  of  Gen.  Bradstreet's  estate  which 
might  be  in,  or  come  to  his  hands,  as  executor, 
etc.,  in  which  Sir  Charles  Gould  had  an  inter- 
est, as  executor  of  Martha  Bradstreet;  and  that 
for  the  purpose  of  facilitating  the  conversion 
of  the  real  estate  of  Gen.  Bradstreet  by  Gen. 
Schuyler,  ngreeably  to  Bradstreet's  will,  the 
former  authorized  Mrs.  Evans,  after  the  death 
of  Martha  Bradstreet,  and  Edward  Gould,  the 
authorized  agent  of  Sir  Charles  Gould,  to  make 
contracts  for  the  sale  of  parts  of  the  real  estate, 
which  he,  Gen.  Schuyler,  would  carry  into  ef- 
fect. This  evidence  of  the  demandant  also 
shows  that  Edward  Gould  acted  under  the  au- 
thority of  Sir  Charles  Gould,  and  was  so  recog- 
nized by  Gen.  Schuyler;  but  it  further  shows, 
that  Gen.  Schuyler,  in  1789,  was  recognized  by 
all  the  parties  interested  as  claimants  under 
Gen.  Bradstreet's  will,  as  having  the  legal  es- 
tate, and  as  being  the  only  person  (his  co-exec- 
utor Smith  being  then  dead)  who  had  legal 
authority  to  sell  and  convey  the  real  estate;  and 
therefore,  disproves  that  the  demandant  then 
had,  or  could  pretend  to  have,  any  legal  title 
to,  or  seisin  of  Gen.  Bradstreet's  real  estate. 
These  proceedings  in  chancery,  and  the  facts 
they  disclose,  being  followed  up  by  Schuyler's 
conveyance  in  1794  to  Mrs.  Evans  and  Gould, 
without  any  decree  being  produced  upon  the 
above  bill  and  answer,  show  that  the  latter 
conveyance  was  an  amicable  arrangement,  un- 
der the  advice  of  counsel,  as  may  be  presumed 
from  *the  above  proceeding,  with  the  [*648 
concurrence  of  all  parties  to  exonerate  Gen. 
Schuyler  from  his  trusts,  and  to  place  the 
power  of  executing  those  trusts,  so  far  as  re- 
lated to  Gould,  in  the  hands  of  the  latter.  This 
is  confirmed  by  the  decree  of  1803,  in  favor 
of  the  demandant,  against  Gould,  as  trustee  of 
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Mrs.  Livius  and  Gould's  conveyance  to  the  de- 
mandant, pursuant  to  that  decree  in  1804;  by 
which  she  is  also  estopped  from  denying  his 
legal  title  as  trustee,  and  his  power  and  author- 
ity, to  sell  and  convey  in  that  character.  By 
the  decree  against  Gould,  his  authority  as  such 
trustee  is  explicitly  recognized;  and  the  terms 
and  provisions  of  the  decree,  being  without 
costs,  manifest  that  he  was  not  charged  with 
any  improper  act  in  relation  to  the  trust,  but, 
on  the  contrary,  the  decree  ratifies  his  acts  as 
to  the  property  converted  into  money  by  sale, 
and  exonerates  him  from  accountability  for  the 
avails  of  the  property  so  converted.  And  here 
it  is  also  to  be  remembered  that  the  decree  di- 
rects an  account  to  be  taken  by  a  master,  of 
the  property  which  Gould  held  in  trust  or  had 
converted  into  money;  but  the  demandant  has 
not  produced  any  such  account.  Why?  The 
only  reason  that  can  be  given  for  its  non-pro- 
duction is,  that  as  each  of  the  parties  were  to 
pay  his  own  costs,  they  agreed  to  Gould's  ac- 
count as  rendered  between  themselves,  in  order 
to  save  expense.  Hence  it  may  justly  be  in- 
ferred that  Gould  then  accounted  satisfactorily 
for  all  the  trust  property  and  the  avails  there- 
of, and  paid  over  to  the  demandant's  husband, 
Matthew  Codd,  what  the  decree  required  should 
be  paid,  or  transferred  to  him,  and  the  demand- 
ant thereupon  accepted  the  conveyance  from 
Gould  of  the  remaining  real  estate  which  he 
held  in  trust,  in  full  discharge  of  his  trust;  and 
that  conveyance,  as  well  as  the  decree,  clearly 
exclude  the  premises  in  question,  which  Gould 
•  had  in  1796  converted  into  money,  by  the  sale 
and  conveyance  to  Cooper. 

The  above  reasoning  against  the  demandant's 
present  claim  is  fortified  by  the  will  of  Agatha 
Evans,  which  the  demandant  also  gave  in  evi 
dence,  devising  the  residuary  real  and  personal 
estate  of  the  testatrix  to  her  executors,  Richard 
Harrison,  Charles  Wilkes  and  Edward  Gould, 
and  the  survivors  and  survivor  of  them  upon 
trust:  1.  To  sell  the  same,  and  invest  the  mon- 
649*]  ey  in  their  own  names,  and  apply  *the 
same  as  directed  by  her  will,  with  a  proviso 
that  they  should,  during  the  lives  of  Mr.  and 
Mrs.  Symington,  obtain  their  consent  to  such 
sales.  2.  The  will  then  recites  that  the  testa- 
trix, with  other  persons  claiming  under  Gen. 
Bradstreet's  will,  had  executed  conveyances  to 
purchasers  of  land  which  did  not  vest  the  fee 
in  such  purchasers  and,  therefore,  the  testatrix 
empowered  her  executors  to  execute  proper 
deeds  to  the  purchasers  to  vest  in  them  the  fee 
of  her  share  of  the  lands  so  sold.  This  will 
was,  no  doubt,  drawn  by  Mr.  Harrison,  who  it 
states  had  assented  to  become  one  of  the  trust- 
ees, and  bearing  date  about  5  months  after  Gen. 
Schuyler's  conveyance  to  Mrs.  Evans  and  Ed- 
ward Gould,  furnishes  persuasive  evidence  that 
the  latter  provision  was  intended  to  obviate  the 
defects  in  sales  which  had  been  previously 
made  by  her  and  her  co-claimants  under  Gen. 
Bradstreet,  while  the  legal  title  remained  in 
Gen.  Schuyler,  as  in  the  case  of  the  conveyance 
to  Potter,  in  1790,  stated  in  the  report  of  the 
case  of  the  demandant  against  Huntington,  5 
Pet.,  430,  etc. ;  and  being  the  demandant's  own 
evidence,  proves  decisively  that  prior  to  the 
date  of  Schuyler's  deed  to  Mrs.  Evans  and  Ed- 
ward Gould,  the  claimants  under  Gen.  Brad- 
street  had  no  legal  title.  Where,  then,  is  the 
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evidence  in  this  case  to  prove  that  the  demand- 
ant ever  had  an  estate  in  fee  or  actual  seisin  of 
the  premises  in  question.  It  is  said  by  the 
counsel  for  the  demandant  that  the  decree 
against  Edward  Gould  only  recognizes  him  as 
the  trustee  of  Mrs.  Livius,  but  has  no  reference 
to  Martha  Bradstreet's  share  of  the  estate.  How 
did  he  become  the  trustee  of  Mrs.  Livius?  The 
demandant  has  not  seen  fit  to  produce  the  bill 
and  answer.  What  follows?  The  deed  from 
Schuyler  to  Gould  recites  the  wills  of  Martha 
Bradstreet,  who  devised  to  Mrs.  Livius  a  part 
of  her  estate,  as  well  as  the  will  of  Mrs.Livius, 
and  conveys  to  Gould,  subject  to  the  equitable 
interests  of  the  cestuis  que  trust  under  those 
wills.  Then,  in  the  absence  of  any  other  proof 
relative  to  Gould's  trusts,  is  not  the  deduction 
irresistible  that  the  decree  refers  to  the  trusts 
vested  in  him  by  Schuyler's  deed?  And  is  not 
this  deduction  rendered  conclusive  against  the 
demandant,  by  her  acceptance  of  the  convey- 
ance from  Gould,  as  trustee,  under  the  deed 
*from  Schuyler,  of  the  whole  real  es-  [*65O 
tate  which  he  then  held,  and  which  had  not 
been  converted  into  money,  pursuant  to  his 
trusts? 

The  counsel  for  the  demandant  next  urge 
that  the  demandant  was  a  feme  covert  at  the 
time  of  the  decree  in  her  favor  and  the  con- 
veyance from  Gould  to  her.  Ergo,  these  are 
no  estoppels  against  her.  It  is  a  novel  doctrine 
that  a  feme  covert,  complainant  in  a  Court  of 
Chancery,  is  not  concluded  by  her  own  decree, 
and  her  acceptance  of  a  conveyance  in  pur 
suance  thereof;  inasmuch  as  what  is  done  by  a 
feme  covert  under  the  sanction  of  a  court  of 
competent  jurisdiction,  and  especially  when 
she  is  herself  a  complainant,  cannot  be  im- 
peached by  reason  of  her  coverture.  Nor  can 
the  objection  of  her  coverture  impair  the  oper- 
ation of  either  the  decree  or  conveyance,  when 
offered  in  evidence  by  herself,  fifteen  years 
after  she  became  discovert,  to  establish  a  title 
in  herself  under  such  decree  and  conveyance, 
the  demandant  having  shown  a  decree  of  di- 
vorce in  1817.  The  law  is  too  well  settled,  that 
parties  and  privies  in  blood  or  estate  are  con- 
cluded by  the  recitals  and  matters  set  forth  in 
conveyances  and  other  documents  under  or 
through  which  they  seek  to  derive  any  title  to 
themselves,  to  render  it  necessary  now  to  mul- 
tiply authorities  to  establish  this  position;  but 
see  4  Pet.,  83-88,  and  cases  cited. 

Again;  it  is  said  that  the  recitals  in  Schuy- 
ler's conveyance  to  Gould  gave  the  latter  full 
notice  of  the  trusts  with  which  the  conveyed 
premises  were  chargeable  in  the  hands  of 
Schuyler;  and  this  conveyance  being  a  promi- 
nent link  in  the  chain  of  title  under  which 
Gould  conveyed  to  Cooper,  carried  constructive 
notice  to  the  trusts  of  Cooper,  and  to  the  tenant 
as  a  grantee  under  the  same  title;  therefore, 
neither  Cooper  nor  his  grantees  are  in  judg- 
ment of  law  bona  fide  purchasers,  who  can  re- 
sist the  demandant's  title.  Admit  this  position, 
for  argument's  sake,  what  does  it  establish  ? 
That  those  recitals  are  conclusive  evidence  of 
the  facts  recited  against  all  parties  and  privies 
who  claim  title  under  the  same  conveyance. 
Then  does  it  not  follow  that  the  recitals  must, 
upon  the  same  principle  conclude  the  demand- 
ant, who  relies  upon  that  conveyance  as  an  im- 
portant link  in  her  own  chain  *of  title?  [*651 
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But  of  what  did  the  conveyance  give  notice  to 
Cooper?  That  Schuyler,  being  vested  with  the 
legal  estate  in  the  premises  therein  described 
as  trustee,  with  power  and  directions  to  sell 
and  convey  the  same  in  the  execution  of  his 
trusts,  did  make  the  conveyance  with  the  like 
power  and  directions  to  Edward  Gould.  Then 
what  does  this  conveyance,  taken  in  connection 
with  the  demandant's  conveyance  from  Gould, 
prove?  That  she  acknowledged  Gould  as  her 
legal  trustee,  with  power  to  sell  in  execution  of 
the  trusts  devolved  upon  him  by  Schuyler's 
conveyance,  and  that  he  had  competent  power 
to.dispose  of  the  conveyed  premises  for  the  ful- 
fillment of  his  trusts.  What  follows  ?  Gould 
sold  and  conveyed  for  a  valuable  consideration 
to  Cooper,  pursuant  to  his  trusts.  Let  it  then 
be  admitted,  for  argument's  sake,  that  Cooper 
had  constructive  notice  of  Gould's  trusts,  I  ask, 
did  not  the  same  notice  inform  him  that  the 
sale  by  Gould  to  him  was  in  fulfillment  of  the 
trusts  ?  How  then  can  the  alleged  notice  to 
Cooper  affect  the  validity  of  his  purchase  ?  or 
upon  what  principle  of  law  or  equity  can  the 
demandant  call  in  question  the  validity  of  Coop- 
er's purchase  and  conveyance, which  has  been 
explicitly  sanctioned  by  the  decree  of  the  Court 
of  Chancery,  upon  which  she  relies  to  establish 
her  legal  title,  when,  from  her  own  evidence 
contained  in  the  decree,  an  irresistible  legal  pre- 
sumption arises,  that  Gould  has  satisfactorily 
accounted,  according  to  the  true  intent  of  the 
decree,  for  the  avails  of  the  sale  to  Cooper. 
Again ;  how  can  the  above  position,  even 
should  it  be  admitted  to  be  sound,  avail  the 
demandant  for  the  purpose  of  showing  that  she 
has  a  legal  estate  in  the  premises,  or  has  had 
the  actual  seisin  thereof  according  to  her  count, 
without  which  she  cannot  maintain  this  writ 
of  right? 

It  is  also  said  that  the  conveyance  to  Cooper 
•was  not  in  conformity  with  the  deed  from 
Schuyler  to  Edward  Gould,  inasmuch  as  it  did 
not  set  forth  the  trusts  as  required  by  Schuy- 
ler's deed.  Therefore,  the  deed  to  Cooper  was 
void.  The  trusts  which  Schuyler's  deed  to 
Edward  Gould  was  made  to  enable  Gould  to 
execute,  were  those  created  by  Gen.  Bradstreet's 
will.  Hence  it  results  as  a  legal  consequence, 
that  Gould's  non-conformity  to  what  Gen. 
65  2  *]  Sch  uyler  directed  by  *his  deed  to  Gould , 
which  was  not  required  by  the  will  of  Gen. 
Bradstreet  which  created  the  trusts,  cannot  im- 
pair the  efficacy  of  Gould's  conveyance  to 
Cooper  in  execution  of  those  trusts;  and  espe- 
cially when  it  appears  from  the  demandant's 
own  showing,  by  the  decree  in  her  favor,  that 
the  sale  and  conveyance  made  by  Gould  to 
Cooper  was  absolutely  sanctioned  and  con- 
firmed— and  the  law  will  presume  that  she  has 
received  the  avails  thereof,  pursuant  to  the  de- 
cree. This  would  seem  also  to  have  been  the 
understanding  of  the  matter  by  Mr.  Harrison, 
who  the  demandant's  evidence  shows  was  one 
of  three  eminent  counsel  consulted  by  the  par- 
ties in  interest,  or  their  authorized  agents,  to 
advise  about  the  legal  mode  of  disposing  of 
Gen.  Bradstreet's  landed  estate  for  the  due  ful- 
fillment of  the  trusts  created  by  his  will  ;  for 
it^vill  be  seen  by  the  demandant's  own  evi- 
dence, that  Mr.  Harrison  was  one  of  the  trust- 
ees appointed  by  the  will  of  Mrs.  Evans,  one 
of  the  grantees  in  Schuyler's  deed,  who  joined 
WEND.  12. 


in  the  conveyance  as  such  trustee  to  Cooper  for 
Mrs.  Evans'  share  of  the  premises  in  question, 
and  who  probably  drew  the  conveyance  with- 
out noticing  the  special  requisition  directed  by 
Gen.  Schuyler  in  his  deed  to  Mrs.  Evans  and 
Gould. 

The  counsel  for  the  demandant  also  insist  that 
Edward  Gould,  by  his  deed  to  Cooper,  pro- 
fesses to  convey,  in  his  own  right,  the  estate 
which  the  demandant  claims  in  the  premises  in 
question.  Ergo,  the  conveyance  not  being  in 
his  character  of  trustee,  is  void.  Gould  con- 
veyed to  Cooper  in  a  twofold  capacity:  1.  The 
legal  estate  vested  in  him  by  the  deed  from 
Schuyler  in  trust  to  sell  and  convey  the  same 
in  execution  of  the  trusts  created  by  Brad- 
street's  will;  and  2.  The  estate  vested  in  him 
by  the  will  of  Mrs.  Evans,  in  conjunction  with 
Messrs.  Harrison  and  Wilkes.  Hence  it  is  ob- 
vious that  the  words  ' '  in  his  own  right"  were 
inserted  to  distinguish  what  he  meant  to  con- 
vey as  vested  in  him  solely  in  fee,  and  what  as 
vested  in  him  in  conjunction  with  his  co-trust- 
ees. And  it  would  be  strange  indeed  if  the 
words  "  in  his  own  right"  should  operate  to 
defeat  a  conveyance  of  an  estate  in  fee  vested 
in  himself,  though  coupled  with  a  trust  as  to  the 
application  of  the  avails  of  the  sale,  when  the 
conveyance  was  perfectly  consistent  with  his 
title,  and  contains  all  the  legal  requisites  to 
*pass  such  title  in  fulfillment  of  his  [*653 
trusts.  But  it  would  be  marvellous  that  the  de- 
mandant should  be  allowed  to  raise  this  objec- 
tion to  invalidate  such  conveyance  after  it  has 
been  explicitly  sanctioned  and  confirmed  by 
the  decree  of  the  Court  of  Chancery  in  her  fa- 
vor, and  she  has  accepted  a  release  pursuant 
to  that  decree  from  Gould,  excluding  the  prem- 
ises by  him  previously  sold  and  converted  into 
money. 

It  is  also  urged  that  the  conveyance  from 
the  executors  of  Mrs.  Evans  to  Cooper  is  void 
because  the  consent  of  Mr.  and  Mrs.  Syming- 
ton, or  either  of  them,  is  not  shown,  which  by 
the  will  was  essential  to  the  validity  of  the  con 
veyance.  The  power  of  the  executors  to  sell 
appears  by  the  will,  which  is  the  demandant's 
own  evidence  ;  and  Mr.  and  Mrs.  Symington 
having  an  interest  in  the  sale,  and  their  acqui- 
escence for  36  years,  proved  by  the  actual  pos- 
session and  exclusive  ownership  under  the  deed 
by  Cooper  and  persons  holding  under  him, 
should  preclude  the  demandant  (who  has  no 
interest  in  Mrs.  Evans'  share  of  the  premises) 
from  now  raising  this  objection.  How  can 
this  objection  avail  the  demandant  to  establish 
her  right  to  recover  any  part  of  the  premises 
by  this  writ  of  right? 

It  is  also  said  that  the  deed  to  Cooper  is  a 
conveyance  without  covenants  to  warrant  the 
title.  The  fact  of  its  being  a  conveyance  by 
trustees  explains  satisfactorily  why  the  grantors 
did  not  covenant  to  warrant  the  title.  And  it 
would  seem  to  be  an  officious  objection  on  the 
part  of  a  stranger  to  defeat  the  title  of  a  bona, 
fide  purchaser,  that  he  was  content,  knowing 
the  character  in  which  his  grantors  conveyed, 
to  take  such  a  conveyance  from  them  as  would 
pass  their  whole  interest  without  exacting  cov- 
enants from  them  to  warrant  a  title  in  which 
they  had  no  personal  interest. 

It  is  also  objected  that  the  deed  to  Cooper, 
according  to  the  certificate  of  the  master  in- 
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dorsed  thereon,  was  riot  duly  proved.  The 
proof  was  according  to  the  then  existing  law 
as  to  all  except  the  military  lands,  and  was 
taken  by  the  late  Chancellor  Kent,  who  was  then 
a  master,  etc.,  which  of  itself  affords  strong 
evidence  of  its  legality.  The  deed  was  compe- 
tent evidence  without  proof  as  an  ancient  deed 
having  been  accompanied  with  actual  posses- 
654*]  sion  and  exclusive  ownership  *by  the 
grantee  and  persons  holding  under  him  36  years 
and  upwards.  But  admitting,  for  argument's 
sake,  that  the  objection  is  well  taken — how  can 
it  avail  the  demandant  in  this  action?  From 
her  own  showing,  she  acquired  no  legal  title  to 
any  part  of  Gen.~Bradstreet's  real  estate  prior 
to  her  conveyance  from  Gould  in  1804;  and  by 
that  conveyance  and  the  decree  on  which  it 
is  founded,  the  lands  before  sold  by  Gould 
and  converted  into  money  are  excluded  and 
Gould  exonerated  from  accountability  therefor. 
Again ;  the  evidence  is  decisive  that  the  prem- 
ises in  question  have  been  actually  possessed  by 
Cooper  and  persons  holding  under  him  as  ab- 
solute owners  thereof,  under  the  deed  from 
Gould,  since  1796,  and  prior.  How,  then,  can 
the  prevalence  of  this  objection  establish  a  title 
in  fee  and  actual  seisin  in  the  demandant  ac- 
cording to  her  count? 

The  counsel  for  the  demandant  also  object 
that  the  conveyances  from  Cooper's  represent- 
atives under  which  the  tenant  holds  are  in- 
valid, for  want  of  authority  in  the  grantors  to 
make  those  conveyances.  Be  it  so;  does  that 
vest  the  title  of  Cooper  in  the  demandant  ?  If 
not,  of  what  consequence  is  it  to  her  whether 
the  title  remains  in  the  heirs  or  devisees  of 
Cooper,  or  has  passed  to  the  tenant  ?  Can  she 
maintain  her  writ  of  right  upon  the  title  and 
seisin  vested  in  the  heirs  or  devisees  of  Cooper? 

It  is  said  that,  according  to  the  evidence, 
the  possession  of  the  premises  in  question  by 
the  tenant,  or  those  through  whom  he  acquired 
it,  commenced  under  an  executory  contract — 
ergo,  not  adverse  to  the  demandant.  Admit 
that  it  commenced  under  an  executory  con- 
tract; the  evidence  proves  that  it  was  a  con- 
tract for  an  absolute  sale  with  those  who  had 
the  legal  estate,  or  persons  authorized  by  them; 
and  that  the  original  bargainees  being  unable 
to  make  the  payments  as  required,  Cooper 
stepped  in  at  their  instance  to  advance  the 
purchase  money  and  take  the  conveyance. 
Then  was  not  the  executory  contract  consum- 
mated and  executed, and  followed  up  by  actual 
and  continued  possession  and  ownership  since 
1796  ?  Does  this  show  that  the  purchasers  en- 
tered and  have  held  in  subservience  to  any 
655*]  existing  title  in  the  demandant  *or  her 
trustee  ?  If  not,  how  can  the  demandant  con- 
trovert the  tenant's  holding  adverse  to  any- 
thing she  claims  ? 

Next  it  is  said  that  the  possession  of  the 
premises  by  the  tenant  and  those  through  whom 
he  claims  cannot  prejudice  the  title  of  the  de- 
mandant.because  she  was  at  the  time  an  infant, 
and  became  a  feme  covert  before  she  came  of 
age,  and  continued  covert  till  her  divorce  in 
1817.  There  is  no  legal  evidence  in  the  case  to 
prove  when  the  demandant  came  of  age,  or 
when  she  married.  Her  decree  of  divorce  states 
that  the  bill  was  filed  in  1816,  and  that  she  was 
married  in  1799.  Does  this  prove  her  infancy 
in  1796,  when  Gould  conveyed  to  Cooper  ?  or 
2C4 


is  it  competent  evidence  against  the  tenant, 
who  was  no  party  to  these  proceedings,  to 
prove  the  time  of  her  marriage  ?  But  admit- 
ting, for  argument's  sake,  that  she  married  in 
1799;  this  was  three  years  after  Gould's  con- 
veyance to  Cooper,  under  which  an  actual  ad- 
verse possession  of  the  premises  in  question 
then  existed.  How,  then,  can  her  coverture 
in  1799,  which  was  her  own  voluntary  actr 
defeat  the  operation  of  the  adverse  possession 
under  Cooper's  title  ?  As  the  possession  was 
exclusive  and  accompanied  with  a  claim  of 
absolute  ownership,  when  Cooper  entered  under 
the  deed  from  Gould,  he  entered  upon  the  legal 
estate  which  was  vested  in  Gould  at  the  d3te 
of  the  conveyance;  and  the  law  is  well  settled 
that  the  statute  runs  against  the  holder  of  the 
legal  estate;  and  if  he  be  a  trustee,  a  court  of 
equity,  upon  application  of  the  cestuis  que  trust 
will  compel  him  to  assert  the  legal  title;  or,  in 
case  of  his  neglect  and  consequent  loss  to  the 
cesluis  que  trust,  he  is  answerable  for  the  loss. 
So,  also,  in  case  of  a  tenant  in  tail  when  the 
statute  has  run  against  him,  it  is  a  bar  to  his 
successor.  2  Sch.  &  L.,  528,  639,  640,  and 
cases  cited;  C.  C.  U.  S.,  N.  J.,  in  1821,  2  Gall., 
315.  This  point  is  conclusively  settled  upon 
authority,  by  the  Supreme  Court  of  the  U.  S., 
in  the  case  of  the  present  demandant  against 
Huntington,  5  Pet.,  430-648,  and  cases  cited. 
Here  the  legal  estate  was  in  Schuyler  till  1794, 
and  from  that  time  in  Gould  till  he  sold  to 
Cooper.  This  the  demandant's  own  evidence 
abundantly  proves.  How  then  can  the  demand- 
ant's alleged  infancy  or  coverture  defeat  the  op- 
eration of  the  tenant's  adverse  possession  ?Again 
of  *what  avail  can  this  last  position  be  [*656 
to  the  demandant,  if,  as  has  been  shown  from 
her  own  evidence,  she  has  never  had  a  legal 
estate  in  fee,  or  an  actual  seisin  of  the  prem- 
ises, to  support  her  writ  of  right. 

It  is  also  said  that  the  Statute  of  Limitations 
gives  to  the  demandant  the  full  benefit  of  25 
years,  exclusive  of  all  intervening  disabilities. 
This  position  is  not  only  not  supported  by  any- 
express  authority,  but  is  repugnant  to  the  uni- 
form course  of  decisions  that  cumulative  dis- 
abilities are  not  allowed.  8  Cr.,  12;  2  Wh., 
25;  2  Paine,  55.  Nor  is  it  warranted  by  a  fair 
and  sound  construction  of  the  statute,  which 
enumerates  the  various  kinds  of  disabilities 
that  are  intended  to  be  saved  by  it,  without  a 
lisp  of  an  intention  to  alter  or  subvert  the  set- 
tled law  against  allowing  cumulative  disabili- 
ties. Nor  can  any  sensible  reason  be  assigned 
why  a  more  indulgent  construction  should  be 
given  to  the  statute  in  favor  of  a  dormant  claim 
of  24  years  and  11  months  standing,  than  in 
favor  of  a  claim  of  only  19  years  and  11  months- 
standing.  On  the  contrary,  the  construction, 
contended  for  on  the  part  of  the  demandant  is. 
utterly  inconsistent  with  the  avowed  and  uni- 
versally acknowledged  policy  of  statutes  of 
repose  to  quiet  titles  to  land,  which  have  for 
their  object  the  protection  of  purchasers  and 
settlers  against  dormant  claims.  Nor  can  the 
demandant's  construction  avail  her,  should  it 
even  be  considered  sound,  in  the  absence  not 
only  of  any  evidence  on  her  part  to  prove  that 
she  ever  had  such  an  actual  seisin  in  fee  of  t£e 
premises  in  question  as  she  has  by  her  count 
made  the  foundation  of  her  writ  of  right  in 
this  case,  but  when,  on  the  contrary,  her  own 
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evidence  proves  conclusively  that  she  never 
had  or  could  have  had  any  such  seisin. 

The  counsel  for  the  demandant  contend  that 
the  point  in  issue  by  the  pleadings  in  this  cause 
is,  which  of  the  parties  has  the  greatest  mere 
right  to  the  premises  in  question.  Not  so.  The 
question  presented  by  the  pleadings  is,  whether 
the  demandant  has  greater  mere  right  to  de- 
mand the  premises  as  she  demands  them  by  her 
count,  than  the  tenant  to  hold  the  same  as  he 
holds  them.  The  demandant  then  is  the  actor 
in  this  suit,  and  seeks  to  oust  the  tenant,  and 
states  in  her  count  the  ground  upon  which  she 
657*]  rests  her  title.  What  is  that  *ground? 
That  she  was  actually  seised  in  fee  of  the  prem- 
ises by  taking  the  esplees  within  25  years.  If, 
then,  she  fails  to  prove  such  seisin,  how  does 
she  make  out  her  title  upon  which  she  has 
counted?  And  if  she  does  not  make  it  out, 
how  does  she  show  that  she  has  greater  right 
to  have  the  premises  as  she  demands  them, 
than  the  tenant  to  hold  the  same  as  he  holds 
them  ?  Is  not  the  tenant's  possession  a  better 
title  to  hold  the  premises  than  the  demandant's 
title,  by  demanding  the  same  without  any  proof 
of  such  a  title  in  herself  as  the  law  requires  to 
maintain  a  writ  of  right  ? 

But  it  is  said  that  the  doctrine  of  actual 
seisin  in  a  demandant  to  maintain  a  writ  of 
right,  means  nothing  more  than  a  legal  title  to 
the  premises  in  the  demandant.  If  this  posi- 
tion is  sound,  it  is  not  easy  to  comprehend  why 
a  demandant  in  a  writ  of  right  is  required  to 
count  upon  an  actual  seisin  by  taking  the  es- 
plees, etc.,  either  in  herself  or  her  ancestor;  or 
why,  in  Case  she  counts  as  heir  upon  the  seisin 
of  her  ancestor,  she  is  required  to  show  how 
she  is  heir,  or  why  the  law  is  settled  that  she 
cannot  count  as  devisee  upon  the  seisin  of  her 
devisor.  The  true  reason  why  an  actual  seisin 
must  be  proved  by  the  demandant  according 
to  her  count  is,  to  enforce  the  Statute  of  Limi- 
tation strictly  against  dormant  claims  of  more 
than  20  years  standing,  by  requiring  a  demand- 
ant, who  assumes  to  assert  her  title  by  a  writ 
of  right,  to  prove  strictly  that  she  has  been  in 
the  actual  enjoyment  of  the  premises  within 
the  time  allowed  her  to  bring  a  writ  of  right. 
And  this  accords  with  the  language  of  our 
Statute,  2  R.  L.,  1813,  p.  185,  sec.  2,  that  -''no 
action  for  the  recovery  of  any  lands,  etc.,  shall 
hereafter  be  maintained,  unless  on  a  seisin  or 
possession  thereof,  either  of  the  plaintiff,  etc., 
or  of  his  ancestor,  within  25  years,  etc.;  and 
if  any  such  action  be  brought,  etc.,  and  such 
seisin  or  possession  be  not  proved,  the  plaint- 
iff and  his  heirs,  etc.,  shall  forever  thereafter 
be  barred  from  bringingsuch  action,  etc."  But 
it  has  been  urged  that  the  doctrine  of  actual 
seisin  cannot  apply  in  case  of  wild  lands.  Why 
not?  If  lands  are  actually  wild  and  unoccu- 
pied, the  laws  casts  the  seisin  upon  the  person 
having  the  title;  and  in  the  absence  of  an  actual 
occupancy,  there  can  be  no  necessity  of  a  re- 
658*]  sort  *to  a  writ  of  right,  inasmuch  as 
the  owner's  right  of  entry  is  not  impaired  by 
an  adverse  possession;  whereas  the  bringing  of 
a  writ  of  right  and  counting  upon  the  demand- 
ant's seisin  within  25  years  seems  to  concede 
that  at  the  time  of  bringing  the  action,  his 
seisin  had  been  broken  in  upon  by  the  tenant. 
Indeed,  it  is  not  easy  to  apprehend  against 
whom  a  writ  of  right  is  to  be  brought  for  the 
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recovery  of  lands  which  lay  wild  and  are  not 
actually  possessed  by  any  one.  It  does  not, 
however,  lay  in  the  mouth  of  the  present  de- 
mandant to  urge  this  reasoning  in  support  of 
her  writ  of  right,  when,  from  her  own  evi- 
dence, it  appears  conclusively  that  she  never 
had  a  legal  title  or  actual  seisin  of  the  premises 
in  question;  and  the  proof  before  the  court  is 
equally  conclusive  that  the  actual  seisin  of  the 
premises  under  a  legal  title  has  been  in  the  ten- 
ant and  those  under  whom  he  holds  about  36 
years  before  she  brought  this  action. 

It  is  also  urged  that  no  new  trial  can  be 
granted  on  a  writ  of  right,  except  for  miscon- 
duct or  corruption  in  the  Grand  Assize.  The 
authority  relied  on  to  support  this  position, 
viz.:  2  W,  Bl..  941,  disproves  it.  In  that  case 
the  tenant  moved  for  a  new  trial,  because:  1. 
The  verdict  was  against  the  weight  of  evi- 
dence; and  2.  The  verdict  being  conclusive 
upon  the  right,  the  tenant  ought  not  to  be 
bound  by  a  single  trial ;  but  the  court  denied 
the  motion,  because  they  were  satisfied  with 
the  verdict  upon  the  evidence,  and  they  ob- 
served, as  to  the  collusiveness  of  the  verdict, 
that  the  law  made  it  so,  and  the  court  could 
not  presume  to  be  wiser  than  the  law.  They 
however  added,  that  it  might  be  doubted 
whether  a  new  trial  ought  to  be  granted  on  a 
writ  of  right,  after  a  trial  at  bar;  but  upon 
this  point  they  say  they  give  no  final  opinion, 
for  cases  might  happen  in  which  a  new  trial 
might  be  necessary  to  prevent  manifest  injus- 
tice. This  point  seems  to  be  put  at  rest  by  our 
Revised  Statutes  of  1801,  1  R.  S.,  395,  sec.  8, 
which  expressly  gave  to  the  Mayor's  Courts  of 
the  cities  within  this  State,  and  to  the  Courts 
of  C.  P.  in  the  several  counties,  jurisdiction  to 
try  and  determine  all  actions,  real,  personal 
and  mixed,  arising  in  any  of  the  said  cities  or 
counties,  with  power  to  grant  new  trials  in  all 
cases  where  they  should  find  it  necessary,  pro- 
vided that  no  new  trials  should  be  granted  by 
the  *Courts  of  C.  P.  except  for  irregu-*[*65D 
larity,  unless  one  of  the  judges  present  and 
concurring  was  of  the  degree  of  a  counselor, 
etc.  This  special  provision  in  favor  of  the  in- 
ferior courts  seems  to  show,  very  satisfactorily, 
that  the  power  of  the  Supreme  Court  to  grant 
new  trials  in  real  actions  was  then  in  existence; 
and  no  good  reason  can  be  imagined  why  it 
should  be  otherwise,  inasmuch  as  the  granting 
of  new  trials  is  essentially  necessary  for  the 
purposes  of  justice. 

By  the  Court,  Sutherland,  J.  A  writ  of 
right  is  the  highest  writ  in  the  law,  and  lies 
not  for  the  recovery  of  any  estate  less  than  a 
fee  simple.  3  Bl.  Com.,  193;  Booth,  Real  Act., 
84.  It  regards  the  legal  estate  only,  and  has 
nothing  to  do  with  mere  equitable  interests. 
Even  in  the  possessory  action  of  ejectment,  the 
legal  title  always  prevails;  much  more  in  this 
action  (which  is  brought  after  the  ordinary 
possessory  remedies  are  lost  by  lapse  of  time 
or  otherwise),  in  which  the  right  of  possession 
can  be  established  only  by  showing  a  full  and 
absolute  right  of  property.  Our  inquiry  then 
is  for  the  legal  title.  If  the  demandant  never 
acquired  that,  however  strong  and  persuasive 
her  equities  may  be,  or  may  have  been,  she 
cannot  succeed  in  this  action  or  in  the  former. 

Admitting,  for  the  present,  that  Gen.  Brad- 
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street  acquired  a  legal  estate^in  the  Springfield 
patent,  by  way  of  resulting  trust,  under  the 
purchase  made  by  Gen.  Schuyler,  I  shall,  in 
the  first  place,  inquire  what  became  of  that 
estate  upon  the  death  of  Gen.  Bradstreet.  To 
whom  did  it  pass  under  his  will?  Did  it  vest 
in  his  daughters,  Agatha  and  Martha,  or  in 
his  executors,  Schuyler  and  Smith?  The  will, 
so  far  as  it  relates  to  this  question,  is  as  fol- 
lows: "All  the  rest  of  my  estate,  real  and  per- 
sonal, I  devise  and  bequeath  to  my  two  daugh- 
ters, equally  to  be  divided  between  them,  as 
tenants  in  common,  in  fee;  bnt  I  charge  the 
same  with  the  payment  of  £100  sterling  per 
annum  to  their  mother  during  her  life.  Not- 
withstanding the  former  devise  for  the  benefit 
of  my  wife  and  daughters,  I  empower  my  ex- 
ecutors to  do  all  acts  and  execute  all  instru- 
ments which  they  may  consider  to  be  requisite 
to  the  partition  of  my  landed  estate.  And  I 
devise  the  same  to  them  as  joint  tenants,  to  be 
by  them  sold  at  such  time  and  in  such  manner 
66O*]  *as  they  shall  think  most  for  the  inter 
est  of  my  daughters;  to  whom  the  net  produce 
shall  be  paid  in  equal  shares;  the  sum  of  £100 
sterling  per  annum  being  first  deducted,  or  a 
capital  to  secure  the  same,  set  apart  for  an  an- 
nuity to  my  wife  as  aforesaid."  It  is  very  clear, 
upon  authority,  that  the  terms  employed  in  the 
devise  to  the  executors  are  such  as  would  give 
them  a  legal  estate  in  fee,  independently  of  the 
doubt  as  to  the  actual  intentions  of  the  testator, 
arising  from  the  previous  devise  to  his  daugh- 
ters. The  word  "heirs"  is  not  necessary  in 
order  to  the  carrying  of  a  fee  in  a  will,  although 
it  is  indispensable  for  that  purpose  in  a  grant. 
Any  other  terms  or  provisions,  which  clearly 
indicate  the  intention  of  the  testator  to  trans- 
fer a  fee,  are  sufficient. 

Thus  the  word  "estate"  or  "estates"  in  a 
will  carries  a  fee  to  the  devisee.  In  the  Count- 
ess of  Bridgewater  v.  Duke  of  Bolton,  1  Salk. , 
237,  th§  terms  of  the  will  were:  "all  other  my 
estate,  real  and  personal,  I  give  to  my  son-in- 
law,  J.  S."  Holt,  Ch.  J.,  remarked,  that  the 
word  "estate"  was  genus  generalissimum,  and 
included  all  things,  real  and  personal:  that  it 
was  not  only  a  designation  of  the  thing  de- 
vised, but  also  of  the  testator's  interest  in  it, 
and  covered  the  whole.  In  Barry  v.  Edge- 
worth,  2  P.  Wms.,  523,  the  terms  of  the  will 
were:  "I  devise  all  my  land  and  estate  in  D., 
to  J.  S."  The  question  was,  whether  J.  S. 
took  more  than  a  life  estate;  and  it  was  held 
that  these  terms  were  not  only  descriptive  of 
the  lands  intended  to  be  devised,  but  also  of 
the  testator's  interest  therein,  and  that  a  fee 
passed.  The  Master  of  the  Rolls  remarked 
that  the  case  of  the  Countess  of  Bridgewater  v. 
Duke  ofBolton  had  settled  the  law  on  this  point: 
that  a  devise  of  all  one's  real  estate, comprehends 
not  only  the  thing,  but  also  the  interest  in  it. 
In  Roe  v.  Harvey,  5  Burr. ,  263S,  Ld.  Mansfield 
said  that  the  word  "estate"  carried  everything 
unless  restrained  by  other  expressions.  In 
Roe  v.  Wright,  7  East,  259,  the  terms  of  the  will 
were:  "I  give,  devise  and  bequeath  unto  my 
grandson,  John  Wright,  all  my  estate,  lands, 
etc. ,  known  and  called  by  the  name  of  the 
Coal  Yard,  in  the  Parish  of  St.  Giles."  It  was 
admitted  that  the  word  "estate"  in  a  will  gen- 
erally comprehended  not  only  the  subject-mat- 
ter of  the  devise.jbut  also  the  devisor's  interest 
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therein.  But  it  was  contended  that  in  this 
*case,  when  taken  in  connection  with  [*661 
the  words  which  immediately  followed,  known 
and  called,  etc.,  it  was  to  be  considered  as 
merely  descriptive  of  the  name  and  local  situ- 
ation of  the  thing  devised.  Ld.  Ellenborough, 
however,  who  delivered  the  opinion  of  the 
court,  rejected  that  construction,  and  held  that 
a  fee  passed  to  the  devisee.  In  Holdfast  v.  Mar- 
ten, 1  T.  K,  411,  the  terms  of  the  devise  were: 
"I  give  and  bequeath  to  Mrs.  Marten  my  es- 
tate at  Braywick."  It  was  the  unanimous 
opinion  of  the  Court  of  K.  B.  that  Mrs.  Mar- 
ten took  a  fee  by  virtue  of  the  word  "estate." 
Buller,  J.,  remarked  that  the  word  "estate" 
was  the  most  general  word  that  could  be  used; 
that  so  far  from  its  being  necessary  to  add 
words  of  inheritance  to  make  it  pass  a  fee, 
words  of  restraint  must  be  added  to  make  it 
carry  a  life  estate;  for  itis  genus  generalissimum. 
In  Tuffnel  v.  Page,  2  Atk.,  37,  the  words  were: 
"My  estate  in  Kirby  Hall,  near  Henningham 
Castle,  I  give  to  my  brother."  Ld.  Hardwicke 
held  that  not  only  the  land  but  all  the  testator's 
interest  in  it  passed;  for  although  the  terms 
imported  a  locality,  the  testator  meant  his  in- 
terest too.  In  Fletcher  v.  Hinton,  2  T.  R. ,  656, 
it  was  held  that  the  word  "estates"  in  a  will 
would  carry  a  fee,  as  well  as  "estate,"  although 
Ld.  Hardwicke,  in  Goodwyn  v.  Goodwyn,  1 
Yes.,  229,  had  expressed  a  doubt  upon  the  sub- 
ject, and  remarked  that  "estate,"  in  common 
parlance,  means  a  description  of  land.  In 
Telly  v.  Simpson,  cited  in  2  T.  R.,  659,  n.  b,  Ld. 
Hardwicke,  however.seems  to  have  entertained 
no  doubt  that  the  fee  would  pass  under  the 
word  "estates,"  unless  restrained  by  the  con- 
text. Cases  upon  this  point  might  be  indefinite- 
ly extended.  Cas.  t.  Talb.,  157,  284;  3  P.  Wms., 
295;  3  Atk..  486;  2  Yes.,  48;  3  Wils.,  414; 
Cowp.,  352,  657;  Doug. ,734.  InBailisv.  Gale, 
2  Yes.,  48,  a  devise  of  all  that  estate  that  I 
bought  of  Mead,  was  determined  by  Ld.  Hard- 
wicke to  carry  a  fee. 

This  doctrine  was  considered  by  the  Supreme 
Court  of  the  U.  S.,  in  Lambert  v.  Paine,  3  Cr., 
97.  It  was  discussed  with  great  ability  by  the 
counsel.  The  words  there  were:  "I  give  to 
Doctor  George  Gilmer  all  the  estate  called  Mar- 
rowbone, lying  in  Henry  County,  containing 
by  estimation  2,585  acres."  It  was  argued  with 
great  force,  or  at  least  great  plausibility,  that 
*the  word  "estate"  here  was  descrip-  [*662 
tive  merely  of  the  land,  and  not  of  the  testator's 
interest  in  it;  but  the  court  held  it  to  have 
been  used  in  its  technical  sense,  and  that  it  car- 
ried a  fee  to  the  devisee.  Vide  Jackson  v.  Hob- 
ins.  16  Johns.,  537,  587,  588,  where  most  of  the 
preceding  cases  are  discussed  by  counsel,  and 
reviewed  by  Chancellor  Kent.  4  Kent,  Com., 
534,  et  seq:;  2  Prest.,  Estates,  ch.  6,  pp.  68-288. 
I  have  cited  these  cases,  not  so  much  for  the 
purpose  of  establishing  the  general  principle, 
that  the  word  "estate"  in  a  devise  carries  a 
fee,  as  with  a  view  to  repel  the  suggestion 
which  might  be  made,  that  the  term  "landed 
estate,"  which  is  used  in  this  will,  was  in- 
tended merely  to  be  descriptive  of  the  realty, 
as  distinguished  from  the  personalty,  and  had 
no  reference  to  the  quantum  of  interest.  A 
conclusive  answer  to  such  a  suggestion,  if  it 
should  be  made,  will  be  found  in  several  of  the 
preceding  cases. 
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But  the  executors  took  a  fee  in  the  testator's 
landed  property,  not  only  by  virtue  of  the 
term  "estate,"  but  also  by  necessary  implica- 
tion, from  the  power  given  them  to  sell  and 
dispose  of  it.  Chancellor  Kent  states  the  prin- 
ciple upon  this  subject  with  great  accuracy  and 
perspicuity,  in  the  case  of  Jackson  v.  Robins, 
16  Johns.,  588,  in  which  the  construction  of 
Ld.  Stirling's  will  was  involved.  He  says:  "It 
may  be  laid  down  as  an  incontrovertible  rule, 
that  where  an  estate  is  given  to  a  person  gen- 
erally or  indefinitely  with  a  power  of  disposi- 
tion, it  carries  a  fee;  and  the  only  exception  to 
the  rule  is,  where  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  by  certain 
and  express  words,  and  annexes  to  it  a  power 
of  disposal.  In  that  particular  and  specific 
case,  the  devisee  for  life  will  not  take  an  es- 
tate in  fee,  notwithstanding  the  distinct  and 
naked  gift  of  a  power  to  dispose  of  the  rever- 
sion." This  doctrine  has  the  authority  of  Ld. 
Coke,  Co.  Litt.,  9  b,  who  says,  that  an  estate 
of  inheritance  may  pass  without  the  word 
"heirs:"  as  if  a  man  devises  twenty  acres  to 
another,  and  that  he  shall  pay  to  his  executors 
£10  for  the  same,  hereby  the  devisee  hath  a 
fee  simple,  by  the  intent  or  the  devisor,  al- 
though it  be  not  the  value  of  the  land.  So  it 
is  if  a  man  devise  lands  to  another  in  perpelu- 
am,  or  to  give  and  to  sell,  a  fee  simple  doth 
pass  by  the  intent  of  the  devisor.  Where  A 
<563*J  devised  his  lands  to  B  *to  give,  sell, 
and  do  therewith  at  his  pleasure,  it  was  held 
that  the  devisee  took  a  fee  simple.  Bac.  Abr., 
tit.  Devise,  pi.  89.  Where  A  devised  lands  to 
his  wife,  to  dispose  and  employ  them  on  her 
and  her  son  at  her  will  and  pleasure,  it  was  de- 
cided that  she  took  an  estate  in  fee.  Moore, 
57.  In  Timewell  v.  Perkins,  2  Atk.,  102,  the 
devise  was  as  follows:  "I  give  my  houses  in 
Broad  St.  to  M.  T.  for  her  own  use,  to  give 
away  at  her  death  to  whom  she  pleases."  Ld. 
Hardwicke  held  that  these  words  created  an 
estate  in  fee.  Goodtitle  v.  Otway,  2  Wils.,  6; 
Crui.  Dig  ,  tit.  Devise,  ch.  11,  sees.  11,  12,  et 
seq.;  Com.  Dig.,  tit.  Devise,  n.  2,  4,  12.  In 
Jackson  v.  Coleman,  2  Johns.,  391,  the  terms 
of  the  devise  were:  "I  give  to  my  wife  the  use 
of  all  my  real  and  personal  estate,  to  use  and 
dispose  of  at  her  pleasure."  The  wife  was 
held  to  take  a  fee  by  virtue  of  the  power  of 
disposition.  In  all  these  cases  the  devise  was 
general,  but  where  it  is  in  terms  for  life  the 
devisee  will  not  take  a  fee,  but  only  an  estate 
for  life,  with  a  power  to  dispose  of  the  rever- 
sion. Thus  in  Thomlinson  v.  Dighton,  1  Salk., 
240,  the  devise  was  to  A  for  life,  and  then  to 
be  at  her  disposal  to  any  of  her  children  who 
shall  then  be  living.  A  took  but  an  estate  for 
life,  with  power  to  dispose  of  the  fee.  Parker, 
Ch.  J.,  said  that  the  estate  here  given  was  ex- 
press and  certain — an  estate  for  life;  and  that 
the  disposing  power  was  a  distinct  gift,  and 
came  in  by  way  of  addition — that  it  could  not 
convey  the  estate.  But  where  the  devise  was 
to  A  in  general  terms,  with  power  to  sell  and 
devise,  as  he  was  empowered  to  convey  a  fee 
he  is  construed  to  have  one.  The  power  is 
held  to  convey  the  estate.  In  Grappling  v.  Crop- 
pling,  2  Cox,  395,  the  testator  devised  a  free- 
hold estate  to  his  wife  for  life,  after  which  fol- 
lowed these  words:  "and  she  shall  dispose  of 
the  same  among  my  children  by  her,  at  her  de- 
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cease,  as  she  shall  think  proper."  The  wife 
made  no  disposition  of  the  estate,  and  it  was 
held  that  the  estate  descended  to  the  heir  at 
law.  Reid  v.  Shergold,  10  Ves.,  370,  is  to  the 
same  effect.  A  distinction  exists  between  a  de- 
vise to  executors  with  power  or 'direction  to 
sell,  etc. ,  and  a  mere  direction  to  sell  without 
any  devise  in  terms.  All  the  cases  agree,  that 
in  the  former  case  the  lands  vest  in  the  execu- 
tors in  fee;  in  the  latter  they  vest  in  the  heir 
until  the  power  is  *executed.  The  one  [*664 
is  a  power  coupled  with  an  interest,  the  other 
a  mere  naked  power.  Crui.  Dig.,  tit.  38,  De- 
vise, ch.  5;  Pow.  Dev.,  300,  etseq.;  Bergen  v. 
Bennett,  1  Cai.  Cas.  in  Err.,  16,  opinion  of 
Kent,  J.;  Jackson  v.  Burr,  9  Johns. ,  104.  This 
question  was  much  discussed  in  the  case  of 
Jackson  v.  Schauber,  7  Cow.,  193,  and  2  Wend., 
1,  in  error,  involving  the  construction  of  the 
will  of  William  Apple;  all  the  authorities  upon 
the  subject  are  there  collected.  The  will  in 
that  case  gave  the  executors  an  authority  to  sell 
the  real  estate,  but  contained  no  devise  to  them 
in  terms.  The  Supreme  Court  held  it  to  be  a 
naked  power,  and  that  the  laud  descended  to 
the  heirs.  The  Court  of  Errors,  however,  held, 
that  as  it  was  apparent  from  other  parts  of  the 
will  that  the  testator  intended  that  the  estate 
should  not  descend  to  his  heirs  at  law,  it  vested 
in  his  executors  under  the  power  to  sell.  It  is 
unnecessary,  however,  to  pursue  this  distinc- 
tion, as  there  is  in  this  case  an  express  devise 
to  the  executors.  If  they  took  anything  under 
the  will,  therefore,  it  was  an  estate  in  fee  sub- 
ject to  the  trust  declared  in  the  will,  and  not 
an  estate  for  life. 

Although  the  will  is  inartificially  drawn,  I 
think  it  admits  of  very  little  doubt  that  the 
testator  intended  that  the  title  to  his  landed  es- 
tate should  vest  in  his  executors,  and  not  in  his 
daughters.  Literal  effect  cannot  be  given  to 
all  the  terms  of  the  will,  upon  any  construc- 
tion of  it.  There  is,  in  the  first  place,  a  clear 
devise  to  the  daughters;  and  then  a  devise,  in 
equally  clear  and  explicit  terms  to  the  execu- 
tors, with  directions  to  sell  the  estate,  and  di- 
vide the  net  proceeds  between  the  daughters, 
in  equal  shares.  It  is  evident  that  the  testator, 
or  whoever  drew  the  will,  was  aware  that  the 
devise  to  the  executors  was  incompatible  with 
the  previous  devise  to  the  daughters,  for  he 
says:  "Notwithstanding  the  former  devise  for 
the  benefit  of  my  wife  and  daughters.  I  em- 
power my  executors  to  do  all  acts,  etc.,  and 
execute  all  instruments,  etc. ;  and  I  devise  the 
same  to  them  as  joint  tenants,  to  be  by  them 
sold,"  etc.  The  clear  import  of  this  phrase- 
ology is,  that  the  previous  provision  is  in  no 
respect  to  affect  or  prevent  the  legal  operation 
of  the  latter;  that  so  far  as  the  first  devise  was 
inconsistent  with  the  latter,  it  must  yield  to  it: 
Notwithstanding  what  I  have  already  said,  still 
I  devise  my  landed  *estate  to  my  ex-  [*665 
excutors.  The  intention  of  the  testator  to  give 
the  whole  beneficial  interest  in  his  estate  to  his 
daughters,  is  carried  into  effect  upon  either 
construction  of  the  will;  for  if  the  executors 
take  the  estate,  it  is  to  be  sold,  and  the  produce 
divided  between  the  daughters — they  are  but 
different  modes  of  accomplishing  the  same  ul- 
timate purpose.  But  where  the  provisions  of 
a  will  are  so  repugnant  that  both  cannot  stand, 
the  latter,  I  apprehend,  must  prevail.  This  is 

267 


665 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1834 


the  doctrine  of  Ld.  Coke.  In  1  Inst.,  1126, 
he  says:  "Where  there  be  divers  devises  of 
one  thing  in  the  same  will,  the  last  devise 
taketh  place.  Cum  duo  interse  pregnantia  re- 
perientur  in  tesiamento  ultimum  ratium  est.  Ift 
is  true,  in  the  note  upon  this  passage,  it  is  said 
that  the  authorities  are  not  consistent  upon  the 
effect  of  two  inconsistent  devises  in  the  same 
will.  Some  hold  with  Ld.  Coke,  that  the  sec- 
ond devise  revokes  the  first;  others  think  that 
both  devises  are  void  on  account  of  the  repug- 
nancy, but  that  the  opinion  supported  by  the 
greatest  number  of  authorities  is  that  the  two 
devisees  shall  take  in  moieties.  Harg.  &  But- 
ler's Notes,  n.  144;  vide  English  ed.  of  Plowd., 
541,  where  the  authorities  are  collected;  Rob.. 
Wills,  430,  n.;  Pow.,  Dev.,411.  Whatever 
the  rule  may  be,  where  the  question  arises  upon 
a  simple  devise  of  a  particular  thing  or  estate, 
there  can  be  no  such  thing  as  taking  by  moie- 
ties in  a  case  like  this.  }t  seems  to  me,  in  the 
nature  of  things,  that  in  such  a  case  the  last 
devise  must  prevail. 

The  premises  in  question  having  thus  vested 
in  fee  in  Gen.  Schuyler,  under  the  will  of  Gen. 
Bradstreet,  the  next  inquiry  is,  how  did  he 
dispose  of  the  estate?  It  appears  from  Schuy- 
ler's  answer  to  the  bill  filed  against  him  by 
Evans  and  wife,  in  1788,  that  he  had  anxious- 
ly consulted  the  most  eminent  counsel  in  the 
State,  in  relation  to  the  most  safe  and  proper 
manner  of  discharging  himself  from  the  bur- 
den of  this  trust.  Letters  are  set  forth  in  his 
answer,  from  Alexander  Hamilton,  Samuel 
Jones  and  Richard  Harrison,  in  answer  to  his 
inquiries  upon  this  subject,  and  giving  it  as 
their  opinion,  that  he  ought  to  sell  the  interest 
of  Bradstreet;  that  Mr.  Ludlow,  one  of  the  at- 
torneys of  Sir  Charles  Gould, might  and  would 
become  the  purchaser  ;  and  that  then  there 
666*]  would  be  no  difficulty  *in  making  a 
final  settlement  with  Evans  and  wife,  in  rela- 
tion to  their  interest,  and  with  Sir  Charles 
Gould  as  the  representative  of  the  other  parties 
in  interest,  under  the  wills  of  Mrs.  Livius  and 
Martha  Bradstreet.  This  arrangement,  however, 
was  not  carried  into  effect,  in  consequence  of 
the  refusal  or  inability  of  Evans  to  give  satis- 
factory security  to  Schuyler,  against  any 
claims  or  debts  which  might  arise  against  the 
estate  of  Gen.  Bradstreet.  Gen.  Schuyler  also 
states  in  his  answer,  as  an  evidence  of  his  fidel- 
ity in  the  discharge  of  his  trust,  that  he  had  re- 
ferred several  persons,  who  had  applied  to  him 
to  purchase  parts  of  the  said  real  estate,  to 
Evans,  and  to  Messrs.  Ludlow  and  Gould,  the 
attorneys  of  Sir  Charles  Gould,  informing  the 
applicants  that  he  would  confirm  whatever 
agreement  they  might  respectively  enter  into 
with  Evans,  Ludlow  and  Gould.  No  settle- 
ment, however,  appears  to  have  been  made  be- 
tween Schuyler  and  the  heirs  of  Bradstreet, 
nor  any  conveyance  to  have  been  executed  by 
Schuyler  until  May  16,  1794,  when  the  deed  to 
Mrs.  Evans  and  to  Edward  Gould,  as  the  at- 
torney of  Sir  Charles  Gould,  bears  date.  The 
general  characteristics  of  this  deed  are,  that  it 
purports  to  be  a  deed  from  Schuyler,  as  the 
executor  of  Bradstreet,  of  the  one  part,  and 
Agatha  Evans  (who  had  then  become  a  widow), 
one  of  the  daughters  of  Bradstreet,  and  Ed- 
ward Gould,  attorney  to  Sir  Charles  Gould, 
the  only  executor  of  the  last  will  and  testament 
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of  Martha  Bradstreet,  deceased,  the  other 
daughter  of  Bradstreet,  of  the  other  part.  It 
recites  the  will  of  Bradstreet,  and  sets  forth  all 
its  material  provisions;  that  at  the  time  of  the 
making  of  said  will,  he,  Schuyler,  was  seised 
in  fee  of  certain  lots  of  land,  particularly  enu- 
merating them,  and  that  as  to  one  undivided 
sixth  part  of  said  lots  of  land,  he  was  seised  in 
trust  for  Bradstreet;  that  Agatha  Evans, one  of 
the  grantees,was  one  of  the  daughters  of  Brad- 
street,  and  that  the  other  daughter,  Martha, 
made  her  will  on  or  about  May  15,  1781,  by 
which  she  divided  her  estate  between  her  sis- 
ters, Mrs.  Evans  and  Mrs.  Livius,  and  Samuel 
and  Martha  Bradstreet,  the  children  of  her 
brother  Samuel  ;  and  that  she  appointed  Sir 
Charles  Gould  sole  executor  of  her  will,  and 
empowered  him  to  sell  and  dispose  of  all  her 
real  estate  in  North  America,  or  elsewhere,  and 
to  execute  conveyances  *for  the  same.  [*667 
It  then  states  that  partition  had  been  made  of 
the  several  lots,  and  enumerates  the  lots  which 
fell  to  him  as  trustee  for  Bradstreet  ;  and  that 
the  indenture  was  made,  as  well  with  a  view 
to  invest  the  said  Agatha  Evans  with  a  legal 
title  to  her  proportion  of  said  land,  etc.,  as  to 
convey  the  rest  and  residue  thereof  to  the  said 
Edward  Gould,  in  trust  for  the  several  persons 
who  may  be  entitled  thereto,  under  the  will  of 
Martha  Bradstreet.  The  deed  then  grants  and 
conveys  two  third  parts  of  the  lands  therein 
described  to  Mrs.  Evans,and  the  remaining  one 
third  to  Edward  Gould,  his  heirs  and  assigns, 
but  in  trust  to  sell  the  same  and  divide  the  pro- 
ceeds, in  conformity  with  the  provisions  of  the 
will  of  Mrs.  Bradstreet,  and  provides  that  the 
conveyances  to  be  executed  by  Gould  should 
express  upon  their  face  the  said  trusts  as  to  the 
one  third  part  of  said  premises. 

In  relation  to  this  conveyance,  the  counsel 
for  the  demandant  contended,  that  nothing 
passed  under  it  to  Edward  Gould  ;  that  Schuy- 
ler had  only  a  power  to  sell  under  the  will  of 
Bradstreet;  that  this  will  was  referred  to  in  the 
deed  and,  therefore,  the  extent  of  Schuyler's 
power  was  brought  home  to  the  knowledge  of 
Gould;  that  this  conveyance  was  not  a  sale  and, 
therefore,  not  an  execution  of  the  power  and, 
of  course,  the  grantee  acquired  nothing.  This 
objection  assumes  that  Schuyler  had  a  mere 
naked  power  to  sell,  and  if  that  were  true, 
there  would  be  force  in  the  objection.  But  if 
I  have  been  successful  in  showing  that  Schuy- 
ler took  an  estate  in  fee  under  the  will  of  Brad- 
street,  this  objection  is  disposed  of  ;  for  if  he 
had  the  fee,  he  of  course  had  the  power  of 
alienation,  for  it  is  a  necessary  incident  of  that 
estate.  The  direction  in  the  will  that  he  should 
sell  the  estate  at  such  time,  and  for  such  price 
as  he  should  think  expedient,  and  divide  the 
proceeds  between  the  daughters  of  the  testator, 
did  not  confer  upon  him  a  power  to  sell — that 
he  had  before;  but  it  was  a  mere  declaration  of 
the  trust,  under  and  subject  to  which  he  took 
the  estate:  and  it  passed  to  his  grantee  subject 
to  that  trust ;  not  merely  by  virtue  of  the  ref- 
erence to  the  wills  of  General  and  Martha 
Bradstreet,  but  by  the  express  terms  of  the 
deed  itself. 

If  Gould  did  not  acquire  the  legal  title  un- 
der this  conveyance,  then,  so  far  as  the  paper 
title  is  concerned,  independently  *of  [*668 
the  question  of  adverse  possession,  it  still  re- 
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mains  in  the  heirs  of  Schuyler;  for  there  is  DO 
•evidence  of  any  other  conveyance  by  him  or 
his  heirs.  Gould  is  the  only  medium  through 
which  the  demandant  pretends  to  have  ac- 
quired the  legal  estate  in  the  premises  in  ques- 
tion, if  it  was  ever  vested  in  Gen.  Schuyler. 
She  would  effectually  destroy  her  own  title, 
therefore,  by  showing  that  nothing  passed  by 
this  conveyance.  I  apprehend  the  demandant 
is  not  now  at  liberty  to  deny  that  Edward 
Gould  was  the  lawful  attorney  and  agent  of 
Sir  Charles  Gould,  and  that  he  took  under  the 
deed  of  Schuyler  all  that  it  professed  to  con- 
vey to  him,  in  trust  for  the  purposes  of  the 
will  of  Martha  Bradstreet.  In  1803  the  demand- 
ant and  her  then  husband, Matthew  Codd, filed 
a  bill  in  the  Court  of  Chancery  of  this  State 
against  Edward  Gould  and  Samuel  Bradstreet. 
The  will  is  not  set  forth  in  the  case,  but  it 
would  appear  from  the  decree  that  one  object 
of  the  bill  was  to  determine  the  respective 
rights  of  the  demandant  and  her  brother  Sam- 
uel, under  the  will  of  Mrs.  Livius,  to  the  prop- 
erty in  the  possession  of  Gould,  as  trustee  un- 
der the  deed  from  Schuyler.  Mrs.  Livius  was 
one  of  the  devisees  under  the  will  of  Martha 
Bradstreet.  She  gave  her  one  third  of  her  es- 
tate, the  demandant  and  her  brother  another 
third,  and  the  residue  to  Mrs  Evans.  The  deed 
from  Schuyler  conveyed  to  Mrs.  Evans  all  her 
share,  under  the  wills  of  her  father  and  Mar- 
tha Bradstreet,  and  to  Edward  Gould  all  the 
residue  of  the  estate,  in  trust  for  the  other  de- 
visees of  Martha  Bradstreet,  to  wit:  Mrs.  Liv- 
ius and  the  demandant  and  her  brother.  Ed- 
ward Gould  in  this  manner  became  the  trustee 
of  Mrs.  Livius.  Mrs.  Livius  subsequently 
died,  and  gave  all  her  estate  to  the  demandant 
and  her  brother  Samuel  Bradstreet;  and  this 
bill  was  filed  against  Gould  and  Samuel  Brad- 
street,  probably  to  determine  the  respective 
rights  of  the  demandant  and  her  brother  to  the 
property  thus  held  in  trust  by  Gould,  and  to 
compel  him  to  account,  and  convey  to  her 
whatever  of  her  estate  was  still  in  his  hands. 
The  decree  accordingly  adjudges  and  directs 
that  Gould  do  transfer  to  Matthew  Codd, the  de- 
mandant's husband, all  the  personal  estate  in  his 
hands,  as  trustee  of  Elizabeth  Livius,  deceased, 
mentioned  in  the  pleadings;  and  that  he  trans- 
fer and  convey  unto  the  complainant,  Martha 
669*]*Codd,  all  the  real  estate  vested  in  him 
as  trustee  aforesaid;  but  that  nothing  therein 
contained  shall  make  him  personally  responsi- 
ble for  any  of  the  said  trust  property  which 
may  have  been  converted  into  money,  and  for 
which  he  would  have  been  liable,  if  he  had  not 
become  a  bankrupt  and  obtained  a  certificate 
of  discharge;  and  the  decree  directs  that  each 
party  shall  pay  his  own  costs.  The  decree  fur- 
ther directs  a  reference  to  a  master,  to  take  an 
account  of  the  real  and  personal  property  in 
the  possession  of  Gould, as  trustee  as  aforesaid, 
and  not  converted  into  money  before  his  bank- 
ruptcy, and  to  direct  a  proper  transfer  and 
conveyance  to  the  complainant  as  aforesaid.  It 
is  very  evident,  from  the  decree,  that  Gould 
was  proceeded  against,  and  charged  as  the 
rightful  and  legal  trustee  of  Mrs.  Livius,  and 
not  as  an  intermeddler  with  her  estate.  He  is  de- 
scribed as  such  trustee.and  is  not  charged  with 
costs,  which  he,  unquestionably  would  have 
been,  had  he  been  considered  an  intermeddler 
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or  wrong-doer.  But  all  doubt  upon  this  sub- 
ject is  removed  by  the  conveyance  which  was 
executed  by  Gould  to  the  demandant,  in  obedi- 
ence to  the  decree,  and  the  form  and  substance 
of  which  it  is  to  be  presumed  were  settled  by 
a  master  of  the  court  as  the  decree  directed. 
This  conveyance  bears  date  Oct.  22,  1804.  It 
commences  by  setting  forth,  by  way  of  recital, 
all  the  material  provisions  in  the  deed  from 
Schuyler  to  Gould,  of  May  16,  1794,  to  wit: 
among  other  things:  1.  That  the  said  Edward 
Gould  was  attorney  to  Sir  Charles  Gould.  2. 
That  the  deed  was  made  as  well  to  invest  Aga- 
tha Evans  with  a  legal  title  to  her  proportion 
of  the  lands  devised  to  her  by  the  wills  of  John 
Bradstreet  and  Martha  Bradstreet,  as  to  con- 
vey the  residue  of  the  land,  etc.,  devised  there- 
by to  the  said  Edward  Gould,  in  trust  for  the 
several  persons  who  might  be  entitled  to  the 
benefit  thereof,  under  the  will-of  the  said  Mar- 
tha Bradstreet.  3.  A  conveyance  of  one  third 
thereof  to  Gould,  upon  the  said  trust.  4.  That 
the  said  Martha,  the  demandant,  since  the  exe- 
cution of  the  said  release  from  Schuyler,  had, 
by  virtue  of  the  last  will  and  testament  of  Eliza- 
beth Livius,  become  entitled  to  all  her  interest 
in  the  said  premises,  so  released  as  aforesaid  by 
Schuyler  to  Gould,  in  trust.and  not  converted 
into  money.  5.  That  said  Gould  had  become 
a  bankrupt.  6.  That  by  the  *af  oresaid  [*67O 
decree,  he  had  been  directed  to  convey  and  ac- 
count as  therein  stated.  It  then  proceeds  to 
convey  to  the  demandant  and  to  her  heirs  and 
assigns,  in  consideration  of  the  premises,  and 
in  pursuance  of  the  decree,  "all  the  real  estate 
held  by  him  at  the  time  of  his  becoming  a 
bankrupt  as  aforesaid,  as  trustee  as  aforesaid, 
for  the  said  Elizabeth  Livius,  by  virtue  of  said 
indenture  of  release,  executed  by  Schuyler  as 
aforesaid, and  the  several  wills  therein  referred 
to;  and  also  all  the  real  estate  held  by  him, the 
said  Edward  Gould,  at  the  time  of  his  becom- 
ing a  bankrupt,  etc.,  as  trustee  for  the  said 
Martha,  by  virtue  of  the  said  several  indent- 
ures and  wills  last  referred  to.  This  decree 
and  deed  were  given  in  evidence  by  the  de- 
mandant herself,  as  links  in  her  chain  of  title, 
and  are  relied  upon  'by  her  for  that  purpose; 
and  she  certainly  cannot  be  permitted  to  deny 
the  material  facts  which  it  alleges,  either  by 
way  of  recital  or  otherwise,  to  have  existed, 
and  without  the  existence  of  which  she  acquired 
nothing  under  the  deed.  It.is  not  necessary  to 
go  into  a  discussion  of  the  doctrine  of  estoppel 
to  establish  this  proposition.  The  principle  is 
well  stated  by  Chancellor  Jones,  in  Sinclair  v. 
Jackson,  8  Cow.,  586.  It  is  this:  "  That  a  man 
who  admits  a  fact  or  deed,  in  general  terms, 
either  by  reciting  it  in  an  instrument  executed 
by  him,  or  by  acting  under  it,  shall  not  be  re- 
ceived to  deny  its  existence."  In  Shelly  v. 
Wright,  Willes,  /.,  it  was  held,  that  a  party 
executing  a  deed  was  estopped  by  the  recital 
of  a  particular  fact  in  that  deed  to  deny  that 
fact;  and  several  of  the  old  authorities  are  re- 
ferred to  by  Ch.  J.  Willes:  Cro.  Eliz.,  756,  757; 
Alleyn,  52;  2  Leon.,  11;  1  Roll.  Abr.,  870,  872; 
Co.  Litt.,  352  b;  Com.  Dig.  Est.,  a,  2;  2  P. 
Wms.,  432;  Dennv.  Cornell,  3  Johns.  Cas.,174; 
and  Carver  v.  Jackson,  4  Pet.,  83,  et  seq.,  where 
the  doctrine  of  estoppel  is  considered  at  large, 
and  most  of  the  cases  are  referred  to.  An  es- 
toppel is  reciprocal,  and  binds  both  parties. 
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Com.  Dig.,  Estoppel,  E;  Co.  Litt..  352  a;  If 
Edward  Gould  could  not  be  permitted  to  deny- 
that  he  was  the  attorney  of  Sir  Charles  Gould, 
and  took,  under  the  deed  of  Schuyler,  all  that 
it  professed  to  convey  to  him,  in  trust  for  the 
purposes  of  the  will  of  Martha  Bradstreet,  the 
demandant,  I  apprehend,  is  equally  concluded 
from  denying  those  facts,  by  the  decree  in 
671*]  chancery  *and  the  deed  of  Gould,  in 
both  of  which  they  are  affirmed.  It  is  true,  as 
a  general  principal,  that  a  feme  covert  is  not 
bound  by  matter  of  estoppel  accruing  during 
coverture.  Com,  Dig.,  Estoppel,  c.  But  where 
&feme  covert  goes  into  a  Court  of  Chancery,  to 
ask  its  aid  on  the  ground  of  the  existence  of 
particular  facts,  and  obtains  the  relief  sought 
for,  I  apprehend  she  will  be  held  precluded 
from  subsequently  denying  those  facts.  She 
acts  under  the  protection  of  the  court,  and 
will  be  bound  precisely  as  though  she  were  a 
feme  sole.  But  whether  she  would  be  bound  or 
not  by  way  of  estoppel,  by  the  mere  force  of 
the  decree  and  the  contents  of  the  deed,  if  she 
had  subsequently  done  nothing  to  recognize  or 
affirm  them,  yet  when  she  introduces  and  re- 
lies upon  them  as  evidence,  she  makes  them 
evidence  in  full,  and  their  contents  may  prop- 
erly be  used  against  her  as  evidence.  The  le- 
gal estate  in  the  premises  in  question  then 
passed  to  Edward  Gould,  under  the  deed  of 
Schuyler, subject  to  the  trusts  therein  declared. 
Edward  Gould  in  his  own  right,  and  Edward 
Gould,  Richard  Harrison  and  Charles  Wilkes, 
as  the  executors  of  Agatha  Evans,  by  deed 
dated  June  11,  1796,  conveyed  the  whole  of 
lot  No.  32  to  William  Cooper.  Mrs.  Evans,  it 
will  be  recollected,  owned  three  fourths  of  the 
estate  of  her  father, Gen.  Bradstreet.  She  made 
her  will  Nov.  29,  1794,  by  which,  after  certain 
bequests,  she  devises  the  whole  of  her  estate  to 
Richard  Harrison,  Edward  Gould  and  Charles 
Wilkes,  their  heirs  and  assigns,  upon  certain 
trusts  declared  in  her  will,  and  appointed  them 
her  executors.  These  executors,  then,  and 
Edward  Gould  held  the  whole  legal  estate  of 
the  entire  lot  No.  32,  and  their  deed  of  June 
11,  1796,  purported  to  convey  the  whole  to 
William  Cooper.  It  is  objected  to  this  deed:  1. 
That  it  was  a  deed  from  Gould  in  his  own 
right,  and  not  as  trustee  of  the  demandant  and, 
therefore,  did  not  convey  her  interest  as  trust- 
ee; 2.  If  it  would  otherwise  be  held  to  cover 
his  trust  interest,  yet,  as  the  deed  from  Schuy- 
ler, under  which  he  derived  all  his  interest 
and  authority  in  the  premises,  expressly  re- 
quired him  to  insert  the  trusts  upon  which  he 
held  the  estate  in  all  the  conveyances  which 
he  might  make  of  the  same,  this  deed  was  void 
on  account  of  the  omission  to  set  forth  those 
6  7  2*]  trusts  upon  the  face  of  it;  *and  3.  That 
the  certificate  of  proof  was  insufficient  to  en- 
title it  to  be  recorded.  The  deed  itself  is  not 
set  out  in  the  case.  All  that  is  said  of  it  is, 
that  it  was  a  deed  from  Edward  Gould  in  his 
own  right,  and  from  Gould,  Harrison  and 
Wilkes  as  executors  of  Mrs.  Evans,  for  the 
whole  of  the  lot,  etc.  Now  it  does  not  neces- 
sarily follow,  from  this  statement,  that  the 
trusts  upon  which  he  held  the  estate  were  not 
stated  in  the  deed.  This  phraseology  may  have 
been  used  merely  to  show  that  he  was  a  party 
to  the  deed  in  two  capacities,  as  representing 
two  distinct  interests.  The  objections  made  to 
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the  introduction  of  the  deed  were  simply,  that 
the  certificate  was  insufficient,  and  that  nc- 
right  had  been  shown  in  the  grantor.  How- 
ever, admitting  the  fact  to  have  been  as  it  is 
now  assumed  to  have  been,  there  is  no  force  in 
the  objection.  Gould  was  not  a  mere  trustee; 
he  had  an  estate  in  fee  in  the  premises,  with 
express  power  or  directions  to  sell,  and  apply 
the  proceeds  in  a  particular  manner.  A  trustee 
of  this  description  need  not  set  forth  the  trusts 
in  his  conveyances.  Cut  bono  ?  Why  should 
he  ?  He  has  the  absolute  power  of  sale,  and 
if  there  is  no  fraud,  the  trust  attaches  only  ta 
the  proceeds.  8  Cow.,  571,  584,  and  author- 
ities cited.  There  is  no  pretense  that  Gould  had 
or  claimed  any  interest  in  these  premises,  ex- 
cept under  the  deed  of  Schuyler;  his  convey- 
ance was,  undoubtedly,  intended  to  convey  that 
interest,  and  such  I  think  was  its  legal  effect. 

The  provision  in  the  deed  from  Schuyler  to 
Gould,  that  he  should  set  forth  the  trusts  in  hi* 
conveyances,  etc.,  I  apprehend,  is  to  be  con- 
sidered as  directory  merely,  and  not  as  a  con- 
dition precedent.  Its  omission  did  not  affect 
the  validity  of  the  conveyance  at  law  ;  but 
neither  at  law  nor  in  equity  can  the  demand- 
ant avail  herself  of  it.  Under  the  decree  of 
the  Court  of  Chancery  in  favor  of  the  demand- 
ant against  Gould,  he  was  directed  to  account 
for  the  proceeds  of  all  sales  previously  made 
by  him.  This  was  in  effect  a  ratification  of 
those  sales.  The  demandant  submitted  ta 
the  decree,  accepted  a  conveyance  under  it, 
and  although  it  does  not  appear  that  an  ac- 
count was  actually  stated  between  her  and 
Gould,  such  is  the  legal  presumption.  In  judg- 
ment of  law,  she  has  received  the  proceeds  of 
this  sale,  and  cannot  now  object  to  its  regu 
larity. 

*The  certificate  of  proof  of  the  deed  [*673 
was  sufficient  to  entitle  it  to  be  read.  The  acts 
then  in  force  in  relation  to  the  proof  and  ac 
knowledgment  of  deeds,  simply  required,  in 
order  to  entitle  them  to  be  recorded,  "that 
they  should  be  duly  acknowledged  by  the  par- 
ty or  parties  executing  the  same,  or  the  execu- 
tion thereof  be  duly  proved  by  one  or  more  of 
the  subscribing  witnesses  to  the  same,  before 
one  of  the  justices  of  the  Supreme  Court,  a 
master  in  chancery,  etc."  2  Jones  &  Var.  R. 
L. ,  266.  It  left  the  form  of  the  certificate  to  the 
discretion  of  the  officer  before  whom  the  deed 
was  proved.  The  proof  in  this  case  was  taken 
by  Chancellor  Kent,  then  a  master  in  chancery ; 
and  the  certificate  states  that  "P.  E.  Fleming, 
one  of  the  subscribing  witnesses  to  the  deed, 
appeared  before  the  officer,  who,  being  sworn, 
said  that  he  saw  the  grantors  therein  named 
severally  execute  the  same  for  the  uses  therein 
mentioned;  and  that  A.  Kirkpatrick,  with  him- 
self, subscribed  their  names  thereto  as  wit- 
nesses. This  was  abundantly  sufficient  under 
that  Act.  Subsequently  the  Legislature  enacted 
"that  no  proof  of  a  deed  should  be  taken,  un- 
less the  officer  taking  the  same  should  know 
the  person  making  such  proof,  or  have  satis- 
factory evidence  that  he  was  a  subscribing 
witness  to  such  deed,  and  that  such  witness 
knew  the  grantor,  and  required  that  such 
knowledge  or  evidence  should  be  inserted  in 
the  certificate.  1  R.  L.  of  1801,  p.  478.  Pre- 
viously to  this,  it  was  not  necessaiy  to  set  forth 
in  the  certificate  all  the  circumstances  or  evi- 
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dence  constituting  the  due  proof.  The  fact 
that  the  officer  knew  the  witness  was  implied 
in  the  assertion  that  A.  B. ,  one  of  the  subscrib- 
ing witnesses,  appeared  before  him,  and  the 
fact  that  such  witness  knew  the  grantors  was 
also  implied  in  the  declaration  under  oath,  that 
he  saw  them  execute  the  deed. 

Having  thus  traced  the  legal  estate  in  the 
premises  in  question  down  to  1796,  and  having 
shown  it  then  to  have  vested  in  William  Coop- 
er under  the  deed  from  Gould  and  the  executors 
of  Mrs.  Evans,  I  deem  it  entirely  unnecessary 
to  examine  the  subsequent  conveyances  from 
Cooper  and  his  grantees  and  executors,  by 
which  the  tenant  contends  he  obtained  a  regu- 
lar and  valid  paper  title.  We  have  already 
traced  it  one  stage  beyond  the  point  from 
674*]  which  the  demandant  contends  *that 
it  came  to  her.  We  have  shown  that  it  passed 
from  Edward  Gould  in  1796,  and  could  not, 
therefore,  have  been  conveyed  by  him  to  the 
demandant  in  1804.  What  became  of  the  title 
subsequently  to  the  conveyance  to  Cooper,  is  a 
question  in  which  the  demandant  has  no  inter- 
est. She  must  recover  in  this  action,  as  in  the 
action  of  ejectment,  on  the  strength  of  her  own 
title,  and  cannot  rely  upon  the  defect  of  title 
in  her  adversary. 

From  1796  down  to  the  commencement  of 
this  action  in  1829,  a  period  of  33  years,  these 
premises  have  been  actually  occupied  and  im- 
proved under  a  claim  of  absolute  title  and 
ownership,  by  virtue  of  this  conveyance  to 
Cooper;  and  this  possession, from  its  commence- 
ment to  the  present  time,  has  been  marked  by 
all  the  characteristics  necessary  to  render  it 
adverse  to  all  the  world.  It  cannot  be  neces- 
sary for  me  to  go  into  a  review  of  the  cases 
upon  this  subject.  If  there  is  any  doctrine 
familiar  to  the  profession  in  this  State,  and  to 
this  court,  above  all  others,  it  is  the  doctrine 
of  adverse  possession.  To  constitute  an  ad- 
verse possession,  it  is  not  necessary  that  there 
should  be  a  rightful  title.  All  that  is  neces- 
sary is,  that  it  should  be  a  possession  taken 
and  held  in  good  faith  under  claim  and  color 
of  title,  and  exclusive  of  any  other  right.  The 
defense  of  adverse  possession  assumes  that  the 
defendant  has  not  a  valid  legal  paper  title  ;  if 
he  had,  he  need  not  rely  upon  the  length  of 
his  possession.  The  fact  of  possession,  and  the 
quo  animo,  it  was  commenced  and  continued, 
are  the  only  tests.  Smith  v.  Burtis,  9  Johns., 
174;  Smith  v.  Lorillard,  10  Id.,  356;  Jackson 
v.  Wheat,  18  Id.,  40  ;  Jackson  v.  Newton,  Id., 
355  ;  Jackson  v.  Todd,  2  Cai  ,183;  Jackson  v. 
Ellis,  13  Johns.,  118;  Livingston  v.  Iron  Co.,  9 
Wend.,  511.  He  need  not  even  produce  the 
deed  under  which  he  claims  ;  and  if,  when 
produced,  it  is  defective  as  a  deed,  as  for  the 
want  of  a  seal  or  otherwise,  it  will  not  destroy 
the  effect  of  the  defendant's  possession.  18 
Johns. ,  40, 361.  LaFrombois  v.  Jackson,  8  Cow., 
594,  596.  It  was  said  by  the  counsel  for  the  de- 
mandant, that,  as  Edward  Gould,  the  grantor 
of  Cooper,  professed  to  act  only  as  the  attor- 
ney for  Sir  Charles  Gould,  the  executor  of 
Martha  Bradstreet's  will,  under  which  the  de- 
mandant claims,  the  possession  under  his  con- 
675*]  veyance  *can  never  become  adverse  to 
the  demandant — that  they  both  claim  under 
the  same  title.  This  is  an  entire  mistake.  A 
conveyance  by  an  attorney  or  agent,  professing 
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to  convey  the  whole  and  absolute  title,  is  a 
good  foundation  for  an  adverse  possession; 
and  it  is  perfectly  immaterial  for  that  purpose 
whether  he  had  the  requisite  authority  to  con- 
vey or  not,  for,  although  a  deed  professedly 
executed  under  a  power  will  not  pass  the  es- 
tate, if  the  power  did  not  in  fact  exist,  yet  it  is 
sufficient  to  give  color  to  the  grantee's  claim 
of  title,  and  stands  upon  the  same  footing  with 
any  other  deed,  which,  for  the  want  of  title  in 
the  grantor,  or  for  any  other  defect,  does  not 
actually  pass  the  estate.  This  point  was  ex- 
pressly adjudged  in  Jackson  v.  Johnson,  5  Cow., 
101;  3  Id.,  229;  5  Day,  181.  The  possession  of 
a  grantee  is  as  adverse  to  his  grantor,  and  to 
any  other  person  claiming  the  same  title,  as  it 
is  to  all  the  rest  of  the  world.  This  was  ex- 
pressly held  in  The  Society,  etc.,  v.  Pawlet, 
4  Pet.,  504,  and  Jackson  v.  Huntington,  5  Id., 
429,  where  it  is  correctly  said  by  counsel  that 
a  purchaser  does  not  take  his  possession  in 
subserviency  to  the  title  of  his  grantor;  he 
holds  for  himself  and  adversely  to  his  grant- 
or, and  the  case  of  Jackson  v.  Newton,  18- 
Johns.,  362,  and  other  authorities  cited,  fully 
sustain  this  position.  This  must  be  so,  upon 
the  principle  which  lies  at  the  foundation  of 
the  doctrine  of  adverse  possession.  It  is  per- 
fectly immaterial,  therefore,  so  far  as  the  gen- 
eral doctrine  of  adverse  possession  is  con- 
cerned, whether  Gould  had  the  legal  estate, 
with  power  to  convey  these  premises,  or  not, 
when  he  executed  the  deed  to  Cooper.  Cooper 
entered,  claiming  the  title  under  it,  and  it  was 
at  all  events  sufficient  to  give  color  to  the  claim. 
But  when  we  come  to  consider  whether  the 
demandant  is  protected  against  the  running  of 
the  statute  by  her  disabilities  of  infancy  and 
coverture,  it  becomes  very  important  to  de- 
termine in  whom  the  legal  estate  was  when  the 
adverse  possession  commenced.  The  statute 
runs  only  against  the  legal  estate,  and  if  that 
was  in  the  demandant  when  the  conveyance 
to  Cooper  was  made,  and  she  was  then  under 
one  or  more  disabilities,  the  operation  of  the 
statute  as  against  her  would  have  been  sus- 
pended until  those  disabilities  ceased.  But  if 
I  have  been  successful  in  showing  that  it  was 
*not  in  her,  no  matter  where  it  was,  [*676 
whether  in  Schuyler  or  Gould,  the  statute  hav- 
ing commenced  running,  its  operation  would 
not  be  suspended  by  any  disability  under  which 
the  demandant  might  be  laboring  when  a  right 
of  entry  subsequently  accrued  to  her,  admit- 
ting that  she  did  subsequently  acquire  it.  This 
whole  doctrine  is  fully  considered  and  settled 
in  the  case  of  Jackson  v.  Johnson,  5  Cow.,  74; 
and  I  deem  it  unnecessary  to  dwell  longer 
upon  it. 

Whether  the  executors  of  Mrs.  Evans  con- 
veyed to  Cooper  with  or  without  the  consent 
of  the  Symingtons,  is  a  matter  with  which  the 
demandant  has  no  concern.  The  Symingtons 
never  having  objected  to  the  sale,  the  legal  pre- 
sumption is  that  they  assented  to  it  and  re- 
ceived from  the  executors  their  distributive 
share  of  the  proceeds.  As  to  the  demandant 
it  is  res  inter  alios  acta. 

According  to  the  true  construction  of  the 
decree  of  the  Court  of  Chancery,  under  which 
the  deed  from  Gould  to  the  demandant  of  Oct. 
22,  1804,  was  given,  and  of  the  deed  itself, 
none  of  the  lands  previously  sold  and  conveyed 
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by  Gould  were  embraced  therein.  He  was  to 
account  for  the  proceeds  of  previous  sales.and 
convey  all  that  remained  in  his  hands. 

It  was  suggested  by  the  counsel  for  the  de- 
mandant, that  the  Statute  of  Limitations  in  re- 
lations to  real  actions  allowed  of  cumulative 
disabilities.  The  language  of  the  proviso  af- 
fords some  color  for  the  suggestion;  it  is,  "that 
no  part  of  the  time  during  which  the  plaintiff 
shall  have  been  within  the  age  of  21  years,  in- 
sane, feme  covert,  or  imprisoned,  shall  be  taken 
as  a  part  of  the  said  limitation  of  25  years." 
But  it  is  believed  that  the  same  construction 
has  uniformly  been  given  to  this  proviso,  in 
this  respect,  as  to  that  in  relation  to  posses- 
sory actions — that  where  the  statute  has  once 
begun  to  run,  a  subsequently  accruing  disabil- 
ity will  not  impede  or  suspend  it.  The  coun- 
sel cited  no  authority  in  support  of  their  con- 
struction, and  I  am  persuaded  none  can  be 
found.  There  certainly  can  be  no  reason  for 
allowing  of  cumulative  disabilities  to  a  real 
action,  which  would  not  apply  with  equal  force 
to  the  action  of  ejectment. 
677*]  *The  wills  of  Mrs.  Bradstreet  and 
Mrs.  Livius  were  properly  admitted  in  evi- 
dence. Mrs.  Bradstreet's  will  was  admitted  to 
have  been  regularly  proved  in  England,  and 
the  other  was  offered  as  an  ancient  deed;  and 
although  it  had  never  been  proved,  it  was  ad- 
mitted that  it  had  been  deposited  in  the  prop- 
er office  in  England,  and  that  liberty  had  been 
given  to  the  demandant  to  take  it  from  the  files 
of  that  office;  and  it  was  shown  that  lands  had 
been  held  under  it  in  Cosby's  manor,  in  this 
State.  This  evidence  brought  it  within  the 
principle  which  allows  ancient  deeds  of  more 
than  80  years  standing  to  be  read  without 
proof. 

Having  come  to  the  conclusion  that  the  de 
mandanthas  failed  to  show  a  legal  title  to  the 
premises  in  question,  it  is  not  necessary  for 
me  to  enter  at  length  into  the  discussion  of  the 
question,  whether  a  constructive  seisin  alone, 
resulting  from  the  proof  of  a  legal  title  with- 
out actual  seisin,  would  have  entitled  her  to 
recover  in  this  action.  At  common  law  actual 
seisin  was,  undoubtedly,  necessary  to  maintain 
a  writ  of  right.  There  is  no  discrepancy  in 
the  authorities  upon  this  point.  Ld.  Coke,  Co. 
Litt. ,  293  a,  says;  "If  neither  the  demandant 
nor  any  of  his  ancestors  were  seised  of  the  land 
within  the  time  of  limitation,  he  cannot  main- 
tain a  writ  of  right,  for  the  seisin  of  him  of 
whom  the  demandant  himself  purchased  the 
land  availeth  not."  In  Seville's  case,  Co.  R., 
pt.  4,  p.  9,  it  is  said:  "So  the  seisin  which  is 
requisite  in  a  writ  of  right  of  land  ought  to  be 
actual,  and  not  seisin  in  law."  Booth,  in  his 
valuable  Treatise  on  Real  Actions,  p.  Ill,  says: 
"Because  possession  is  an  evidence  of  right 
and  property,  therefore,  in  all  real  actions  in 
the  right  (except  such  as  are  grounded  upon 
the  seignory,  and  not  upon  the  seisin  of  the 
land  as  a  writ  of  escheat,  etc.),  for  recovery  of 
lands  and  tenements,  the  demandant  in  her 
count  must  allege  a  seisin  and  taking  of  the 
profits,  which  is  called  the  esplees,  so  that  it 
must  be  an  actual  seisin,"  Mr.  Sergeant  Wil- 
liams, in  a  note  to  Williams  v.  Ghcinn,2  Saund., 
45  b,  says:  "In  order  to  maintain  this  action, 
a  writ  of  right,  the  demandant  must  show  an 
actual  seisin,  either  in  himself  or  his  ancestor, 
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by  taking  the  esplees  or  profits  of  the  land; 
therefore,  it  is  held  that  a  purchaser  cannot 
maintain  the  action,  except  upon  his  own  sei- 
sin." I  had  occasion  to  refer  *to  these  [*678 
and  various  other  authorities  upon  this  point, 
in  Williams  v.  Woodard,  1  Wend.,  251.  We 
there  held  that  a  devisee  could  not  maintain 
a  writ  of  right  upon  the  seisin  of  his  testator; 
and  the  English  authorities  there  referred  to 
undoubtedly  establish  that  a  devisee,  as  such, 
cannot  maintain  a  writ  of  right.  8.  C.,  2  Sch. 
&  L.,104,  604;  2Merivale,255,273,304,329;  1  H. 
Bl.,  1.  Mr.J.  Story,  however,  in  Gfreenv.  Li- 
ter, 8  Cr. ,  245,  referred  to  several  ancient  au- 
thorities to  show,  that  an  actual  entry  and  per- 
ception of  esplees  were  not  in  all  cases  neces- 
sary to  be  proved  in  order  to  show  an  actual 
seisin,  even  at  common  law.  In  Harg.  Note, 
3  Co.  Litt.,  24,  it  is  said,  in  terms, that  an  act- 
ual entry  is  not  always  necessary  to  give  a 
seisin  in  deed;  for  if  the  land  be  leased  for 
years,  the  husband  may  be  tenant  by  the  cur- 
tesy,  without  entry  or  even  receipt  of  rent.  So 
in  1  Co.  Litt.,  sees.  417,  418,  it  is  said  that  if  a 
man  have  occasion  to  enter  into  different  par- 
cels of  lands  in  divers  towns  in  the  same  coun- 
ty, an  entry  into  one  parcel,  in  the  name  of  all, 
will  give  him  a  good  seisin  of  all,  as  if  he  had 
entered  in  deed  into  every  parcel.  So  of  livery 
of  seisin  of  one  parcel  in  the  name  of  all.  And 
in  section  419,  it  is  said  that  if  a  man  hath  title 
to  enter  into  any  lands,  and  if  he  dare  not  en- 
ter into  the  same,  or  any  parcel  thereof,  for 
fear  of  beating,  mayhem  or  death;  if  he  ap- 
proach as  near  as  he  dare,  and  by  word  claim 
the  lands  to  be  his,  he  has  as  good  a  seisin  as 
if  he  had  entered  in  fact;  although  he  never  be- 
fore had  possession  or  seisin  of  those  lands. 
These  cases  show;  as  Judge  Story  remarks, 
that  there  are  cases  in  which  the  law  gives  a 
party  a  constructive  seisin  in  fact  or  in  deed. 
Tbe  common  law  regards  the  nature  of  the 
case  in  the  appliction  of  its  principles.  It  pro- 
ceeds by  general  rules;  but  where  a  literal  com- 
pliance" with  those  rules  is  impossible,  it  ac- 
cepts a  performance  which  essentially  accom- 
plishes the  original  purpose  and  reason  of  the 
rule.  The  only  reason  for  ever  requiring  liv- 
ery of  seisin  or  actual  delivery  of  the  posses- 
sion of  land,  in  order  to  perfect  a  title  to  it, 
was  to  make  the  change  of  title  and  possession 
notorious.  It  was  a  public  ceremony  supposed 
to  be  performed  in  the  presence  of  the  vicin- 
age. The  very  object  of  the  rule,  as  Judge 
Story  remarks,  was  notoriety  —  to  prevent 
frauds  *upon  the  lands  and  upon  the  [*679 
other  tenants;  and  he  asks,  with  great  force, 
what  notoriety  could  an  entry,  a  gathering  of 
a  twig  or  an  acorn  in  an  uncultivated  country, 
in  wild  and  impenetrable  woods,  convey, 
where  there  were  no  inhabitants  withia  miles 
of  the  place.  He  says  the  reason  of  the  rule 
does  not  apply  to  such  a  state  of  things;  and 
the  conclusion  to  which  the  court  in  that  case 
came  upon  this  point,  was,  that  a  conveyance 
of  wild  and  vacant  lands  gives  a  constructive 
seisin  thereof  in  deed  to  the  grantee,  and  at- 
taches to  him  all  the  legal  remedies  incident  to 
the  estate.  This  court  had  previously  adopted 
the  same  principle  in  Jackson  v.  Sellick,S  Johns. , 
262.  It  is  as  clear  a  doctrine  of  the  common 
law,  that  actual  entry  by  the  wife  or  husband 
is  necessary  to  the  completion  of  a  tenancy  by 
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the  curtesy,  as  it  is  that  it  is  necessary  to  main- 
tain a  writ  of  right;  and  yet,  in  the  preceding 
case,  it  was  held,  that  where  a  feme  covert  was 
the  owner  of  wild  and  uncultivated  lands,she 
was  to  be  considered  in  law  and  in  fact  pos- 
sessed, so  as  to  enable  her  husband  to  become 
a  tenant  by  the  curtesy.  The  wife,  in  that 
case  derived  her  title  by  will,  like  the  demand- 
ant here.  She  was  a  devisee.  Kent,  J. ,  in  de- 
livering the  opinion  of  the  court,  says:  "The 
question  is,  was  she  not  to  be  considered  as 
seised  in  fact  of  these  premises,  so  as  to  enable 
her  husband  to  become  a  tenant  by  the  curte- 
sy. To  deny  this,  he  continues,  would  be  ex- 
tinguishing the  title  of  tenant  by  the  curtesy, 
to  all  wild  and  uncultivated  lands.  It  has  long 
fteen  a  settled  point,  that  the  owner  of  such  lands 
is  to  be  deemed  in  possession, so  as  to  maintain 
trespass  (though  at  law  an  action  of  trespass 
will  not  lie  on  a  seisin  in  law  before  entry,  3 
Bl.  Com.,  210).  The  possession  of  such  prop- 
erty follows  the  title,  and  so  continues  until  an 
adverse  possession  is  clearly  made  out.  This 
is  the  uniform  doctrine  of  this  court,  and  there 
is  no  reason  why  the  same  rule  should  not  ap- 
ply where  the  title  by  curtesy  is  in  question. 
To  require  the  actual  occupation  of  such  lands 
during  the  coverture,  would  be  an  unreasona- 
ble if  not  an  impracticable  requisition.  The 
general  language  of  the  English  cases  is,  that 
there  must  have  been  an  actual  entry,  but  the 
rule  had  reference  to  inclosed  or  cultivated 
lands.  We  must  take  the  rule  with  such  a 
68O*]  construction  as  the  peculiar  *state  of 
new  lands  in  this  country  require;  and  this 
may  be  done  without  any  departure  from  the 
spirit  and  substance  of  the  English  law;  and 
he  refers  to  several  cases  to  show  that  even  in 
Eneland,  where  actual  entry  could  not  be 
made,  the  law  excused  it.  Co.  Litt.,  29  a;  3 


Atk.,  469;  7  Vin.,  149,  pi.  11.  We  had  occa- 
sion also  to  consider  this  doctrine  in  relation  to 
the  estate  by  curtesy,  in  Jackson  v.  Johnson,  5 
Cow.,  97,  and  the  principle  of  the  case  in  8 
Johns.,  was  recognized  as  sound.  By  the 
Statute  of  Uses,  27  Hen.  VIII.,  ch.  10,  cestui 
que  use  is  immediately  seised  and  in  actual  pos- 
session, and  may  maintain  assize  or  trespass 
against  a  stranger  before  entry.  Cro.  Eliz.,  46; 
2  Bl.  Com.,  238;  5  Cow.,  98.  *  Com.  Dig.,  tit. 
Use,  1.  Where  the  title  is  derived  from  a  con- 
veyance operating  under  and  by  virtue  of  the 
statute,  actual  entry  therefore  is  unnecessary; 
and  I  agree  with  Mr.  J.  Story,  that  it  will  be 
found  extremely  difficult  to  maintain,  that  a 
deed  or  conveyance,  which  by  the  lex  loci  gives 
a  perfect  title  to  waste  and  vacant  lands  with- 
out further  ceremony,  will  not  yet  enable  the 
grantee  to  support  that  title  by  giving  him  the 
highest  remedy  applicable  to  it.without  an  act- 
ual entry.  8  Cr. ,  247.  But  I  forbear  enlarg- 
ing upon  this  point.  My  opinion  is,  that  if 
the  premises  in  question  were  wild  and  uncul- 
tivated land  when  the  demandant's  right  of 
entry  accrued,  she  might  maintain  this  action 
without  actual  entry. 

The  power  of  the  court  to  grant  a  new  trial 
in  a  writ  of  right  is  too  clear  to  require  dis- 
cussion. There  is  neither  reason  nor  authority 
against  it.  The  verdict  is  against  law  and  ev- 
idence, and  a  new  trial  must  be  granted. 

New  trial  granted. 

Adverse  possession— What  constitutes.    Cited  in— 

15  Wend.,  598 ;  53  N.  Y.,  295 ;  65  N.  Y.,  144 ;  15  Barb., 
491 ;  30  Barb.,  337  ;  37  Barb.,  250 ;  5  Bob.,  717  ;  110  U. 
S.,  634,  625. 

Will — Construction  and  probate  of.  Cited  in— 24 
Wend.,  229 ;  3  Hill,  365  ;  13  N.  Y.,  284  ;  22  Barb.,  228  ; 

16  Abb.  N.  S.,  206 ;  5  How.  U.  S.,  868 ;  16  How.  U.  S., 
250. 

Also  cited  in— 10  Paige,  188. 
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1 .  Challenge  to  Juror —  That  He  is  a  Free  Mason, 
not  a  Cause  of.  2.  Slander — Mitigation  of 
Damages  —  Justification — Admission  of  Evi- 
dence— Pleading — Att  Actionable  Words  Laid 
need  not  be  Proved. 

It  is  no  cause  of  challenge  to  a  juror  that  he  Is  a 
Free  Mason.where  one  of  the  parties  to  a  suit  at  law 
is  a  Free  Mason  and  the  other  not. 

The  oath  taken  by  a  Master  Mason  or  a  Royal  Arch 
Mason  on  his  admission  does  not  disqualify  him  from 
serving  as  a  juror.in  an  action  between  a  Mason  and 
a  person  not  a  Mason. 

In  the  obligation  assumed  by  a  Royal  Arch  Ma- 
son, and  said  to  be  in  these  words :  "  I  promise 
and  swear  that  I  will  aid  and  assist  a  companion 
Royal  Arch  Mason  when  engaged  in  any  difficulty, 
and  espouse  his  cause  as  far  as  to  extricate  him  from 
the  same,  if  in  my  power,  whether  he  be  right  or 
wrong ;"  there  is  a  discrepancy  in  the  relation  given 
of  it  by  Masons ;  whilst  some  say  that  such  is  the 
form  of  the  oath,  others  deny  it ;  but  all  concur  in 
stating  that  the  obligation  is  always  accompanied 
with  an  exolanation  as  to  its  meaning, which  is,  that 
if  a  Royal  Arch  Mason  sees  a  brother  Mason  engaged 
in  a  quarrel  with  another  person,  it  is  his  duty  to 
take  his  brother  Mason  by  the  arm  and  extricate 
him  without  inquiring  into  the  merits  of  the  con- 
troversy. 

In  an  action  of  slander,  it  is  no  cause  of  nonsuit 
that  all  the  actionable  words  laid  in  the  declaration 
are  not  proved ;  it  is  enough  that  some  be  proved. 

It  is  not  competent  to  a  defendant,  in  mitigation 
of  damages  in  an  action  of  slander ,to  give  evidence 
of  facts  and  circumstances  which  induced  him  to 
suppose  the  charges  true  at  the  time  they  were 
1O*]  made,  if  such  facts  and  circumstances  *tend  to 
prove  the  charges  or  form  a  link  in  the  chain  of  evi- 
dence to  establish  a  justification ;  and  he  is  not  al- 
lowed to  give  such  evidence,  although  he  expressly 
disavows  a  justification,  and  fully  admits  the  falsity 
of  the  charges. 

Citations-1:  Cow.,  613 ;  8  Wend.,  573. 

THIS  was  an  action  of  slander,  tried  at  the 
Chenango  Circuit,  in  May,  1832,  before 
the  Hon.   Robert  Monell,  one  of  the  Circuit 
Judges. 

The  plaintiff  is  a  physician,  and  the  words 
charged  to  have  been  spoken  by  the  defendant 
are  alleged  to  have  been  spoken  of  and  con- 
cerning him,  and  of  and  concerning  his  char- 
acter as  a  physician.  The  words  were,  that  he 
had  introduced  the  disease  of  the  small  pox 
into  the  Town  of  Coventry,  the  town  in  which 


NOTE.— Slander— Mitigation  of  damages.    See  Oil- 
man v.  Lowell,  8  Wend.,  573,  note. 
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he  resided,  for  the  purpose  of  increasing  his 
business,  and  had  killed  the  brother  of  the  de- 
fendant by  intentionally  exposing  him  to  the 
poisonous  infection  of  that  disease.  The  dec- 
laration consists  of  two  counts  ;  the  above 
charges  are  laid  in  a  variety  of  modes  of  ex- 
pression, and  the  counts  also  contain  various 
other  charges,  all  bearing  upon  the  above  gen- 
eral accusations.  In  some  of  the  charges,  the 
defendant  is  represented  as  having  spoken  of 
the  plaintiff  as  a  Mason,  and  as  a  Royal  Arch 
Mason.  The  defendant  pleaded  the  general  issue 
only.  On  the  trial  the  speaking  of  the  words 
as  to  the  introduction  by  the  plaintiff  of  the 
small  pox  into  the  town, were  proved;  but  there 
was  a  failure  to  prove  that  the  defendant  had 
charged  the  plaintiff  with  killing  the  brother 
of  the  defendant.  A  motion  was  made  for  a 
nonsuit  on  the  ground  of  variance  between  the 
declaration  and  proof:  the  defendant  insisting 
that  the  plaintiff  having  failed  to  prove  the 
charge  relating  to  the  killing  of  the  defendant's 
brother,  was  not  entitled  to  recover.  The  judge 
refused  to  nonsuit  the  plaintiff.  The  defend- 
ant then  admitting  the  falsity  of  the  charges 
made  by  him,  with  a  view  to  repel  the  presump- 
tion of  malice  and  to  mitigate  damages.offered 
to  prove  certain  facts  and  circumstances  which 
induced  him  to  suppose  the  charges  true  at  the 
time  they  were  made,  although  they  had  since 
turned  out  to  be  false,  alleging  that  he  had  ut- 
tered them  under  a  mistake.  These  facts  and 
circumstances  were:  1.  That  previous  to  the 
speaking  of  the  words,  it  had  been  communi- 
cated to  the  defendant  that  the  plaintiff  had 
brought  from  the  Town  of  Bainbridge  a  phial 
*of  small  pox  matter,  taken  from  the  body  [*1 1 
of  a  victim  of  the  small  pox ;  and  that  the 
former  partner  in  business  of  the  plaintiff  had 
said,  that  had  it  not  been  for  that  phial,  there 
would  have  been  no  small  pox  in  Coventry, 
the  town  into  which  it  was  alleged  the  defend- 
ant had  introduced  the  disease;  2.  That  about 
12  days  before  Ransom  Horton  (the  brother  of 
the  defendant)  broke  out  with  the  small  pox, 
the  plaintiff  was  attending  religious  exercises 
in  a  church, and  sat  at  the  side  of  Ransom  Hor- 
ton; that  during  the  service  he  nourished  about 
his  handkerchief,  and  when  the  congregation 
rose  to  retire,  shook  hands  with  Ransom  Hor- 
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ton,  pretending  to  be  acquainted  with  him, 
when,  in  fact,  he  was  not,  and  that  he  sup- 
posed that  the  person  he  accosted  was  the  de- 
fendant although  at  that  time  he  and  the  de- 
fendant were  not  on  friendly  terms  ;  3.  That 
when  the  plaintiff  first  called  to  visit  Ransom 
Horton  while  sick,  he  pretended  to  understand 
fully  the  disease,  and  professed  ability  to  man- 
age it;  called  it  an  inflammation  of  the  bowels,  or 
an  eruption  from  a  lame  leg  with  which  Ran- 
som Horton  had  been  afflicted,  or  some  other 
disease,  but  not  the  small  pox;  and  that  he  did 
not  discover  or  pronounce  it  that  disease,  until 
it  was  concluded  to  send  for  another  physician, 
subsequent  to  whose  attendance  he  pronounced 
the  disease  to  be  the  small  pox,  and  admitted 
his  mistake  and  previous  ignorance  of  the  char- 
acter of  the  disease;  and  the  defendant  offered 
further  to  prove,  that  if  such  other  physician, 
or  any  other  physician  who  knew  the  disease, 
had  attended  Ransom  Horton  when  the  plaint- 
iff was  called  in  and  attended  him,  he  would, 
with  common  skill  and  attention  on  the  part  of 
the  physician,  most  probably,  have  recovered, 
and  now  have  been  living;  4.  That  the  plaint- 
iff, with  a  lancet,  took  matter  from  the  small 
pox  of  Ransom  Horton, after  it  was  known  that 
he  had  the  small  pox,  for  the  purpose  of  inoc- 
ulation, and  inoculated  the  defendant  in  one 
arm  with  the  same,  and  then  with  the  same 
lancet  stirred  the  matter  for  the  kine  pock  in  a 
box  or  vessel  belonging  to  him,  which  con- 
tained kine  pock  matter,  and  inoculated  the 
defendant  in  the  other  arm  for  the  kine  pock  ; 
that  the  plaintiff  also,  in  the  presence  of  the 
defendant,  inoculated  the  family  of  Ralph 
Johnson  for  the  kine  pock,  with  the  matter 
which  had  been  so  stirred  with  the  lancet,  and 
12*]  *the  family  of  Ralph  Johnson  had  the 
small  pox;  and  that  the  plaintiff  also,  in  like 
manner,  inoculated  the  daughter  of  the  defend- 
ant, and  she  also  had  the  small  pox  therefrom; 
and  5.  That  the  plaintiff  also  inoculated  Noyes 
P.  Burd  for  the  kine  pock,  with  matter  from 
the  box  or  vessel  stirred  with  the  lancet  used 
to  obtain  small  pox  matter  from  Ransom  Hor- 
ton ;  that  Burd  had  the  small  pox,  and  two 
physicians  (naming  them)  took  matter  from 
Burd's  arm,  supposing  he  had  the  kine  pock, 
and  inoculated  for  the  kine  pock  three  persons 
(naming  them), all  of  whom  had  the  small  pox — 
all  which  evidence  was  objected  to  on  the  part 
of  the  plaintiff  and  rejected  by  the  judge.  The 
defendant  proved  that  for  years  previous  to 
Dec.,  1830,  when  Ransom  Horton  died,  there 
had  been  no  cases  of  small  pox  in  the  Town  of 
Coventry,  where  Ransom  Horton  resided  when 
taken  ill, and  that  Ransom  Horton  had  not  been 
from  home  for  months  previous  to  his  becoming 
diseased;  that  in  1829  the  small  pox  had  pre- 
vailed in  Bainbridge,  and  in  the  spring  of  1830 
in  Greene,  both  which  towns  adjoined  Coven- 
try. The  jury  found  a  verdict  for  the  plaintiff, 
with  $300  damages. 

On  the  trial  of  this  cause  there  were  three 
challenges  to  jurors,  which  present  the  most 
interesting  questions  in  this  case.  In  the  im- 
paneling of  the  jury,  one  Henry  Burlingame 
was  drawn  and  called  as  a  juror,  whereupon 
the  defendant  challenged  him  for  principal 
cause,  and  insisted  that  he  did  not  stand  indif- 
ferent, etc. ,  between  the  parties.  The  challenge 
was  in  writing,  in  the  words  and  figures  fol- 
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lowing,  to  wit:  And  now,  at  this  day,  to  wit: 
on,  etc.,  at,  etc.,  before,  etc.,  comes  as  well 
the  said  plaintiff  as  the  said  defendant,  by  their 
respective  attorneys.and  the  jurors  of  the  jury 
impaneled  also  come,  and  hereupon  the  jurors 
being  called,  and  Henry  Burlingame  appearing 
as  one  of  them,  the  said  P.  Horton  (the  defend- 
ant) forthwith  challenges  him  as  a  principal 
challenge,  for  the  following  causes: 

1.  That  the  said  Henry  Burlingame  is  of  the 
order,  fraternity  or  society  called  Free  Masons, 
and  has  taken  what  is  called  in  the  order  of 
Masons  the  royal  arch  degree. 

2.  That  the  said  Henry  Burlingame  has 
taken  the  usual  oath  or  obligation  administered 
to  candidates,  or  those  who  *take  the  [*13 
royal  arch  degree  in  free  masonry,  in  the  words 
and  figures,  or  to  the  purport  following :  1, 
Henry  Burlingame,  of  my  own  free  will  and 
accord,  in  the  presence  of  Almighty  God  and 
this  Chapter  of  Royal  Arch  Masons,  erected  to 
God  and  dedicated  to  the  holy  order  of  St. 
John,  do  hereby  and  hereon  most  solemnly  and 
sincerely  promise  and  swear,  in  addition  to  my 
former  obligations,  that  I  will  not  give  the  de- 
gree of  Royal  Arch  Mason  to  any  one  of  an  in- 
terior degree,  nor  to  any  other  being  in  the 
known  world,  except  it  be  to  a  true  and  lawful 
companion  Royal  Arch  Mason,  or  within  the 
body  of  a  just  and  legally  constituted  Chapter 
of  such,  and  not  unto  him  or  unto  them  whom  I 
shall  hear  so  to  be,  but  unto  him  or  them  whom 
I  shall  find  so  to  be  after  strict  trial,  due  ex- 
amination, or  legal  information  received.    Fur- 
thermore do  I  promise  and  swear,  that  I  will 
not  give  the  grand  omnific  royal  arch  word 
which  I  shall  hereafter  receive,  neither  in  the 
Chapter  nor  out  of  it,  except  there  be  present 
two  companion  Royal  Arch  Masons,  who  with 
myself  make  three,  and  there  be  three  times 
three  under  a  living  arch,  not  above  my  breath. 
Furthermore,  that  I  will  not  reveal  the  ineff- 
able characters  belonging  to  this  degree,  or  re- 
tain the  key  to  them  in  my  possession,  but  de- 
stroy it  whenever  it  comes  to  my  sight.     Fur- 
thermore do  I  promise  and  swear,  that  I  will 
not  wrong  this  Chapter,  nor  a  companion  of 
this  degree.to  the  value  of  any  thing  knowingly 
myself,  or  suffer  it  to  be  done  by  others,  if  in 
my  power  to  prevent  it.     Furthermore  do  I 
promise  and  swear,  that  I  will  not  be  at  the 
exaltation  of  a  candidate  to  this  degree  at  a 
clandestine  Chapter,  I  knowing  it  to  be  such. 
Furthermore  do  I  promise  and  swear,  that  I 
will  not  assist  or  be  present  at  the  exaltation  of 
a  candidate  to  this  degree  who  has  not  regu- 
larly received  the  degrees  of  entered  appren- 
tice, fellow  craft,  Master  Mason,  Ma/k-master, 
Past-master,  Most  Excellent  Master,  to  the  best 
of  my  knowledge  and  belief.     Furthermore, 
that  I  will  not  assist  or  see  more  or  less  than 
three  candidates  exalted  at  one  and  the  same 
time.     Furthermore,  that  I  will  not  assist  or  be 
present  at  the  forming  or  opening  of  a  Royal 
Arch  Chapter,  unless  there  be  present  nine 
regular  Royal  Arch  Masons.     Furthermore  do 
I  promise  and  swear,  that  I  will  not  speak  evil 
of  a  companion  *  Royal  Arch  Mason,  [*14 
neither  behind  his  back  nor  before  his  face,  but 
will  apprise  him  of  approaching  danger,  if  in 
my  power.     Furthermore  do  I  promise  and 
swear,  that  I  will  not  strike  a  companion  Royal 
Arch  Mason  in  anger,  so  as  to  draw  his  blood. 
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Furthermore  do  I  promise  and  swear,  that  I 
will  support  the  constitution  of  the  General 
Grand  Royal  Arch  Chapter  of  the  United  States 
of  America — also  the  constitution  of  the  Grand 
Royal  Arch  Chapter  of  the  State,  under  which 
this  Chapter  is  held,  and  conform  to  all  the  by- 
laws, rules  and  regulations  of  this  or  any  other 
Chapter  of  which  I  may  hereafter  become  a 
member.  Furthermore  do  I  promise  and  swear, 
that  I  will  obey  all  regular  signs,  summons  or 
tokens,  given,  handed,  sent  or  thrown  to  me 
from  the  hand  of  a  companion  Royal  Arch  Ma- 
son, or  from  the  body  of  a  just  and  lawfully 
constituted  Chapter  of  such,  provided  it  be 
within  the  length  of  my  cable-tow.  Further- 
more do  I  promise  and  swear,  that  I  will  aid 
and  assist  a  companion  Royal  Arch  Mason 
when  engaged  in  any  difficulty,  and  espouse 
his  cause  so  far  as  to  extricate  him  from  the 
same,  if  in  my  power,  whether  he  be  right  or 
wrong;  also  that  I  will  promote  a  companion 
Royal  Arch  Mason's  political  preferment  in 
preference  to  another  of  equal  qualifications. 
Furthermore  do  I  promise  and  swear,  that  a 
•companion  Royal  Arch  Mason's  secrets,  given 
me  in  charge  as  such  and  I  knowing  them  as 
such,  shall  remain  as  secure  and  inviolable  in 
my  breast  as  in  his  own,  murder  and  treason 
not  excepted.  Furthermore  do  I  promise  and 
swear,  that  I  will  be  aiding  and  assisting  all 
poor  and  indigent  Royal  Arch  Masons,  their 
widows  and  orphans,  wherever  dispersed 
around  the  globe,  so  far  as  in  my  power  with- 
out material  injury  to  myself  or  family.  All 
which  I  most  solemnly  and  sincerely  promise 
and  swear,  with  a  firm  and  steadfast  resolution 
to  perform  the  same,  without  any  equivocation, 
mental  reservation,  or  self -evasion  of  mind  in 
me  whatever,  binding  myself  under  no  less 
penalty  than  that  of  having  my  skull  smote  off, 
and  my  brains  exposed  to  the  scorching  rays 
of  the  sun,  should  I  ever  knowingly  or  will- 
fully violate  or  transgress  any  part  of  this  my 
solemn  oath  or  obligation  of  a  Royal  Arch  Ma- 
-son.  So  help  me  God,  and  keep  me  steadfast 
in  the  performance  of  the  same. 
15*]  *3.  That  the  plaintiff  is  a  Royal  Arch 
Mason;  that  he  has  taken  that  degree  and  the 
usual  oath  belonging  to  that  degree  in'mason- 
ry,  above  set  forth. 

4.  That  the  defendant  was  once  a  member 
•of,  or  belonged  to  the  society  of  fraternity  of 
Free  Masons,  but  about  three  years  ago  re- 
nounced and  seceded  from  the  order  of  Masons, 
and  published  his  renunciation. 

5.  That  the  plaintiff,  amongst  other  charges, 
complains,  as  appears  by  the  record  in  this 
cause,  of  certain  words  or  charges  implicating 
or  reflecting  on  the  plaintiff  as  a  Mason  of  the 
royal  arch  degree,  and  uttered  by  the  defend- 
ant; that  the  Masons  of  Coventry  and  Bain- 
bridge,  or  some  of  them,  have  made  common 
•cause  with  the  plaintiff, and  some  of  them  have 
said  that  he  would  have  nothing  to  pay  in  this 
prosecution  ;  that  he  would  be  pursued,  and 
that  masonry  would  follow  the  defendant  to 
the  grave;  which  said  charges  the  said  defend- 
•ont  is  ready  to  aver,  maintain  and  prove,  when 
and  where  this  court  shall  direct:  which  chal- 
lenge was  forthwith  traversed  and  denied  by 
the  plaintiff,  and  the  issue  upon  the  challenge 
;and  denial  aforesaid  the  judge  ordered  to  be 
immediately  tried  and  determined  by  triers,  in 
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the  usual  form  ;  whereupon  the  first  two  jur- 
ors who  had  been  called,  and  appeared  and 
were  found  competent  jurors,  were  thereupon 
duly  sworn  as  triers,  to  well  and  truly  try 
whether  Henry  Burlingame  stood  indifferent 
between  the  parties  to  the  issue  aforesaid.  The 
counsel  for  the  defendant  thereupon  proceeded 
to  submit  to  the  triors  the  evidence  in  sup- 
port of  the  challenge.  Henry  Burlingame,  the 
juror  challenged,  being  sworn,  testified  that  he 
belonged  to  the  order  of  masonry,  and  had  been 
advanced  to  the  royal  arch  degree.  The  oath 
as  formed  in  Bernard's  book  is  some  part  of  it 
correct;  some  of  it  he  never  took.  He  received 
his  degree  at  New  Berlin,  and  took  the  follow- 
ing oath:  "Furthermore  do  I  promise  and 
swear,  that  I  will  aid  and  assist  a  companion 
Royal  Arch  Mason  when  engaged  in  any  quar- 
rel, so  far  as  to  extricate  him  from  the  same, 
whether  right  or  wrong."  This  oath  was  ex- 
plained as  follows:  If  he  saw  a  brother  engaged 
in  any  difficulty  or  quarrel  with  anyone  else, 
it  was  his  duty  to  separate  them,  if  possible, 
without  inquiring  whether  the  quarrel  was 
right  *or  wrong  on  his  part.  The  oath  of  [*16 
a  Royal  Arch  Mason,  as  published  in  the  Anti- 
masonic  Almanac  for  1831,  is  not  the  same  the 
witness  took;  he  never  took  the  following  oath, 
or  any  similar  one:  "That  I  will  promote  a 
companion  Royal  Arch  Mason's  political  pre- 
ferment in  preference  to  another  of  equal  qual- 
ifications." The  witness  said  he  never  consid- 
ered the  obligation  as  binding  him  to  keep 
secret  a  dishonorable  action.  The  oath  to  keep 
a  Royal  Arch  Mason's  secrets,  when  delivered 
in  charge  as  such,  murder  and  treason  not  ex- 
cepted, was  taken  by  him,  with  the  addition 
of  the  word  "worthy."  The  witness  never  was 
in  any  manner  prejudiced  as  a  juror  by  his 
masonic  obligations,  and  believes  himself  per- 
fectly indifferent  between  the  parties.and  with- 
out any  bias  in  favor  of  either. 

Doctor  Levi  Farr,  of  Greene,  testified  that 
he  is  a  Royal  Arch  Mason;  part  of  the  oath  in 
Bernard's  book  is  right,  and  a  part  wrong. 
The  oath  to  assist  a  brother  when  engaged  in 
a  quarrel,  so  far  as  to  extricate  him,  whether 
right  or  wrong,  is  substantially  correct.  The 
explanation  is  invariably  given,  after  the  oath, 
that  if  they  saw  a  brother  in  a  quarrel,  to  take 
him  by  the  right  arm  and  extricate  him  with- 
out inquiring  the  cause.  Never  heard  the  oath 
to  promote  a  brother's  political  preferment. 
Has  taken  the  oath  to  keep  a  worthy  compan- 
ion Royal  Arch  Mason's  secrets,  when  given 
in  charge  as  such,  murder  and  treason  not  ex- 
cepted. Should  not  consider  himself  bound  to 
keep  any  other  than  ordinary  secrets  of  a 
worthy  brother.  Never  felt  any  masonic  pre- 
dilections, when  on  a  jury  or  sitting  as  a  magis- 
trate. Is  taught  many  moral  lessons  in  the 
lodge  room,  to  obey  the  laws  of  his  country 
and  his  God,  and  to  be  a  good  citizen.  There 
is  nothing  in  masonry  to  conflict  with  these 
duties.  Before  taking  the  degree  of  entered 
apprentice,  the  candidate  is  informed  that  his 
obligations  will  not  militate  with  his  duty  to 
his  country  and  to  society — and  witness  always 
found  this  to  be  true. 

Levi  Parker  testified  that  he  is  a  Royal  Arch 
Mason.  The  oath  as  laid  down  by  Bernard  is 
substantially  correct,  with  the  addition  of  the 
word  "worthy"  in  the  oath  to  keep  a  compan- 
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ion's  secrets.  The  oath  to  promote  a  brother's 
political  preferment  is  not  taken.  Never  heard 
the  words  ' '  murder  and  treason  not  excepted" 
in  the  oath.  Previous  to  entering,  a  candidate 
17*]  *is  always  informed  that  his  obligations 
will  not  militate  against  his  duties  tohis  country, 
his  conscience  or  his  God.  Should  not  consider 
himself  bound  to  keep  any  criminal  secret.  Nev- 
er was  influenced  as  a  juror  by  his  masonic  obli- 
gations. The  counsel  for  the  defendant  then 
rested,  and  the  plaintiff's  counsel  then  called 

Perez  Randall,  who  testified  that  he  was  a 
Royal  Arch  Mason,  and  has  been  for  12  or  15 
years.  Took  his  degree  in  Norwich.  Took 
this  obligation:  "I  will  espouse  the  cause  of  a 
worthy  companion  Royal  Arch  Mason,  when  I 
see  him  engaged  in  difficulty,  so  as  to  extricate 
him  from  the  same,  whether  he  be  right  or 
wrong.  The  explanation  was  as  the  other  wit- 
nesses had  stated — that  if  he  saw  a  worthy 
brother  engaged  in  any  quarrel  with  any  other 
person,  he  was  to  take  him  by  the  arm  and 
lead  him  away,  without  inquiring  into  the  mer- 
its of  the  controversy  between  them.  It  is 
generally  found  necessary  to  make  the  explana- 
tion,as  the  candidate  always  stops  when  he  gets 
to  that  section  of  the  obligation.  Never  heard 
or  took  the  oath  to  promote  a  brother's  politi- 
cal preferment,  in  preference  to  another  of 
equal  qualifications.  Has  heard  the  Royal 
Arch  Mason's  oath  administered  often  in  the 
Grand  Chapter,  but  never  heard  any  political 
oath.  Took  the  following:  "I  will  keep  a 
worthy  brother's  secrets  without  exception," 
— "murder  and  treason  not  excepted"  is  not  in 
the  oath.  Knows  of  nothing  criminal  in  the 
obligations  of  masonry;  never  was  prejudiced 
by  them  as  a  witness  or  a  juror.  Candidates 
are  told,  before  entering  the  lodge,  that  there 
is  nothing  in  masonry  to  militate  against  their 
religion  or  politics.  Never  heard  any  political 
discussions  in  the  lodge  room.  The  penalty  of 
the  oath  is  never  feared.  A  man  who  should 
reveal  the  secrets  of  masonry  would  be  consid- 
ered as  having  violated  his  oath,  but  not  as 
having  forfeited  his  life,  expulsion  is  the  high- 
est punishment  known. 

John  F.  Hubbard  testified  that  he  is  a  Royal 
Arch  Mason.  Took  the  following  obligation  : 
"  I  furthermore  promise  and  swear,  that  if  I 
see  a  worthy  companion  Royal  Arch  Mason 
engaged  in  difficulty,  I  will  assist  him  so  far  as 
to  extricate  him  from  the  same."  Theexplana- 
18*]  tion  always  follows  the  oath,  *is  consid- 
ered a  part  of  it,  and  is  the  same  the  other  wit- 
nesses have  stated.  Never  took  the  oath  to  pro- 
mote a  brother's  political  preferment, and  never 
heard  it  taken.  The  words  "murder  and 
treason  not  excepted"  are  not  in  the  oath,  and 
never  have  been  to  his  knowledge.  The  words 
are  '  'without  exception. "  Is  certain  the  words 
"  right  or  wrong"  are  not  in  the  oath;  as  given 
in  the  Grand  Chapter.  Considers  the  explana- 
tion as  a  part  of  the  oath,  and  as  determining 
its  meaning.  Knows  of  no  power  in  the  Grand 
Chapter  to  alter  the  obligation.  The  oath  may 
sometimes  be  given  with  the  words  "right  or 
wrong"  added;  but  if  so,  it  is  an  interpolation. 
The  Bible  is  presented  to  every  Mason  as  the 
rule  of  his  faith  and  practice.  The  charges  and 
lectures  point  out  the  moral  duties  of  Masons, 
and  are  always  considered  as  binding. 

Hezekiah  Read  testified  that  he  is  a  Royal 
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Arch  Mason.  The  oath  as  taken  by  him  in 
Connecticut  is  this:  "I  will  keep  the  secrets  of 
a  worthy  companion  Royal  Arch  Mason  as  I 
would  my  own."  Never  heard  or  took  the 
oath  to  promote  a  brother's  political  prefer- 
ment. There  is  nothing  in  masonry  contrary 
to  the  moral  duties. 

Levi  Bigelow  testified  that  he  is  a  Royal 
Arch  Mason.  Never  heard  the  political  oath. 
The  words  "murder  and  treason  not  excepted" 
are  not  in  the  oath.  There  is  nothing  immoral 
in  masonry.  Never  heard  political  or  sectarian 
subjects  discussed  in  the  lodge.  Never  was  in- 
fluenced in  his  politics  or  as  a  juror  by  his  ma- 
sonic obligations. 

Richard  W.  Juliand  testified  that  he  has 
been  a  Royal  Arch  Mason  for  10  years.  Con- 
curs, substantially,  with  the  last  witness. 

Gen.  O.  G.  Rundell  testified  that  he  has 
never  taken  a  masonic  obligation  which  should 
induce  him  to  swerve  in  any  manner  from  mo- 
rality. 

Silas  Holmes  testified  that  he  has  been  a 
Royal  Arch  Mason  for  15  years.  Masonry  has 
never  influenced  him  to  do  anything  wrong. 
The  triors  having  retired  under  the  charge  of 
the  court,  returned  and  declared  that  they 
found  Henry  Burlingame  indifferent  between 
the  parties,  and  a  competent  juror;  and  he 
was  accordingly  sworn  and  took  his  seat  as  a 
juror. 

*Previous  to  the  challenge  of  Burlin-  [*19 
game,  a  juror  of  the  name  of  William  Gris- 
wold,  on  being  called  and  appearing, was  chal- 
lenged by  the  defendant  in  like  manner  for 
principal  cause  as  not  being  indifferent.  This 
challenge  was  also  in  writing,  and  specified 
the  following  causes:  1.  That  Griswold  is  of 
the  order,  fraternity  or  society  called  Free 
Masons,  and  has  taken  what  is  called  in  the 
Order  of  Masons  the  master  mason  degree;  2. 
That  he  has  taken  the  usual  oath  or  obligation 
administered  to  candidates,  or  to  those  who- 
take  the  master  mason  degree  in  free  masonry, 
in  the  words  and  figures,  or  to  the  purport 
following:  "  I,  William  Griswold,  of  my  own 
free  will  and  accord,  in  presence  of  Almighty 
God  and  this  worshipful  Lodge  of  Master  Ma- 
sons, erected  to  God,  and  dedicated  to  the  holy 
order  of  St.  John,  do  hereby  and  hereon  most 
solemnly  and  sincerely  promise  and  swear,  in 
addition  to  my  former  obligations,  that  I  will 
not  give  the  degree  of  a  Master  Mason  to  any 
one  of  an  inferior  degree,  nor  to  any  other  be- 
ing in  the  known  world,  except  it  be  to  a  true 
and  lawful  brother, or  brethren  Master  Masons, 
to  or  within  the  body  of  a  just  and  lawfully 
constituted  lodge  of  such,  and  not  unto  him 
nor  unto  them  whom  I  shall  hear  so  to  be,  but 
unto  him  and  them  only  whom  I  shall  find  so 
to  be,  after  strict  trial  and  due  examination, or 
lawful  information  received.  Furthermore  do 
I  promise  and  swear,  that  I  will  not  give  the 
Master's  word,  which  I  shall  hereafter  receive, 
within  the  lodge  or  out  of  it,  except  it  be  on 
the  five  points  of  fellowship,  and  then  not 
above  my  breath.  Furthermore  do  I  promise 
and  swear,  that  I  will  not  give  the  grand  hail- 
ing sign  of  distress,  except  I  am  in  real  dis- 
tress, or  for  the  benefit  of  the  craft  when  at 
work,  and  should  I  ever  see  that  sign  given,  or 
the  word  accompanying  it,  and  the  person  who 
gave  it  appearing  to  be  in  distress,  I  will  fly  to 

WEND.  13. 


1834 


PURPLE  v.  HORTON. 


his  relief  at  the  risk  of  my  life,  should  there 
be  a  greater  probability  of  saving  his  life  than 
losing  my  own.  Furthermore  do  I  promise 
and  swear,  that  I  will  not  wrong  this  lodge, 
nor  a  brother  of  this  degree,  to  the  value  of 
one  cent,  knowingly,  myself,  nor  suffer  it  to 
be  done  by  others,  if  in  my  power  to  prevent 
it.  Furthermore  do  I  promise  and  swear,  that 
I  will  not  be  at  the  initiating,  passing  and  rais- 
ing a  candidate  at  one  communication,  without 
20*]  a  regular  dispensation  *from  the  Grand 
Lodge  of  the  same.  Furthermore  do  I  promise 
and  swear,  that  I  will  not  be  at  the  initiating, 
passing  or  raising  a  candidate  in  a  clandestine 
lodge,  I  knowing  it  to  be  such.  Furthermore 
do  I  promise  and  swear,  that  I  will  not  be  at 
the  initiating  of  an  old  man  in  dotage,  a  young 
man  in  nonage,  an  atheist,  irreligious,  liber- 
tine, idiot,  madman,  hermaphrodite,  nor  wom- 
an. Furthermore  do  I  promise  and  swear, 
that  I  will  not  speak  evil  of  a  brother  Master 
Mason,  neither  behind  his  back,  nor  before  his 
face,  but  will  apprise  him  of  all  approaching 
danger,  if  in  my  power.  Furthermore  do  I 
promise  and  swear,  that  I  will  not  violate  the 
chastity  of  a  Master  Mason's  wife,  mother,  sis- 
ter or  daughter,  I  knowing  them  to  be  such, 
nor  suffer  it  to  be  done  by  others,  if  in  my  pow- 
er to  prevent  it.  Furthermore,  do  I  promise 
and  swear,  that  I  will  support  the  constitution 
of  the  Grand  Lodge  of  the  State  of  New  York, 
under  which  this  lodge  is  held,  and  conform 
to  all  the  by-laws,  rules  and  regulations  of  this 
or  any  other  lodge  of  which  I  may  at  any  time 
hereafter  become  a  member.  Furthermore  do 
I  promise  and  swear,  that  I  will  obey  all  regu- 
lar signs,  summons  or  tokens,  given,  handed, 
sent  or  thrown  to  me  from  the  hand  of  a  brother 
Master  Mason,  or  from  the  body  of  a  just  and 
lawfully  constituted  lodge  of  such,  provided  it 
be  within  the  length  of  my  cable-tow.  Further- 
more do  I  promise  and  swear,  that  a  Master 
Mason's  secrets,  given  to  me  in  charge  as  such, 
and  I  knowing  them  to  be  such,  shall  remain 
as  secure  and  inviolable  in  my  breast  as  in  his 
own,  when  communicated  to  me,  murder  and 
treason  excepted,  and  they  left  to  my  own 
election.  Furthermore  do  I  promise  and  swear, 
that  I  will  go  on  a  Master  Mason's  errand  when- 
ever required,  even  should  I  have  to  go  bare- 
foot and  bareheaded,  if  within,  the  length  of 
my  cable-tow.  Furthermore  do  I  promise  and 
swear,  that  I  will  always  remember  a  brother 
Master  Mason,  when  on  my  knees,  offering  up 
my  devotions  to  Almighty  God.  Further- 
more do  I  promise  and  swear,  that  I  will  be 
aiding  and  assisting  all  poor,  indigent  Master 
Masons,  their  wives  and  orphans,  wheresoever 
dispersed  around  the  globe.as  far  as  in  my  pow- 
er,without  injuring  myself  or  family  material- 
ly. Furthermore  do  I  promise  and  swear,  that  if 
any  part  of  this  my  solemn  oath  or  obligation 
21*]  be  omitted  at  *this  time,  that  I  will  hold 
myself  amenable  thereto,  whenever  informed. 
To  all  which  I  do  most  solemnly  and  sincerely 
promise  and  swear,  with  a  fixed  and  steady 
purpose  of  mind  in  me,  to  keep  and  perform 
the  same,  binding  myself  under  no  less  penal- 
ty than  to  have  my  body  severed  in  two  in  the 
midst,  and  divided  to  the  north  and  south;  my 
bowels  burnt  to  ashes  in  the  center,  and  the 
ashes  scattered  before  the  four  winds  of  heaven, 
that  there  might  not  be  the  least  track  or  trace 
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of  remembrance  remaining  among  men  or 
Masons  of  so  vile  and  perjured  a  wretch  as  I 
should  be,  were  I  ever  to  prove  willfully 
guilty  of  violating  any  part  of  this  my  solemn 
oath  or  obligation  of  a  Master  Mason ;  so  help 
me  God,  and  keep  me  steadfast  in  the  due  per- 
formance of  the  same."  3.  That  the  plaintiff 
is  a  Royal  Arch  Mason;  that  he  has  taken  that 
degree  and  the  usual  oath  belonging  to  that 
degree  in  masonry,  in  the  words  or  to  the  ef- 
fect following:  (setting  for  the  oath  of  a  Royal 
Arch  Mason  as  herein  before  specified).  4. 
That  the  defendant  was  once  a  member  of,  or 
belonged  to  the  society  or  fraternity  of  Free 
Masons,  but  about  three  years  ago  renounced 
and  seceded  from  the  Order  of  Masons,  and 
published  his  renunciation.  5.  That  the  plaint- 
iff, amongst  other  charges,  complains,  as  ap- 
pears by  the  record  in  this  cause,  of  certain 
words  or  charges,  implicating  or  reflecting  on 
the  plaintiff  as  a  Mason  of  the  royal  arch  de- 
gree, and  uttered  by  the  defendant;  that  the 
Masons  of  Coventry  and  Bainbridge,or  some  of 
them, have  made  common  cause  with  the  plaint- 
iff,  and  some  of  them  have  said  that  he  would 
have  nothing  to  pay  in  this  prosecution;  that  he 
would  be  pursued,  and  that  masonry  would  fol- 
low the  defendant  to  the  grave;  which  said 
charges  the  defendant  is  ready  to  aver.maintain 
and  prove,  when  and  where  this  court  shall  di- 
rect. Which  challenge  was  forthwith  demurred 
to  by  the  plaintiff,  and  argued  and  decided  by 
the  court,  the  judge  expressing  his  opinion  that 
Griswold,  as  a  juror,  stood  indifferent  between 
the  parties;  whereupon  he  was  sworn, and  took 
his  place  among  the  other  jurors,  and  heard 
the  evidence,  etc.  To  which  decision  the  de- 
fendant excepted.  There  was  a  like  challenge 
to  another  juror,  of  the  name  of  Lull,  for  the 
same  cause,  which  was  determined  *in  [*22 
like  manner,  and  to  which  decision  also  the 
defendant  excepted. 

The  defendant  moved  for  a  new  trial  on  a 
case  made,  the  motion  being  submitted  on  writ- 
ten arguments. 

Mr.  J.  Clapp,  for  defendant. 

Messrs.  Buttolph  and  Thorp,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ant moves  for  a  new  trial  on  the  following 
grounds:  1.  That  improper  persons  were  ad- 
mitted to  serve  as  jurors;  2.  That  there  was  a 
variance  between  the  declaration  and  proof;  3. 
That  proper  evidence  offered  by  the  defendant 
was  rejected  by  the  judge;  and  4.  That  the 
verdict  is  against  law  and  evidence. 

The  objection  to  Griswold  and  Lull,  as  jur- 
ors, is  the  same,  and  it  takes  the  broad  ground 
that  a  Master  Mason  is  incompetent  to  sit  as  a 
juror  in  a  cause  wherein  one  of  the  parties  be- 
longs to  the  fraternity  of  Free  Masons.  The 
authority  of  Blackstone  is  quoted  to  prove»that 
the  juror  being  of  the  same  society  or  corpora- 
tion, is  enough  to  exclude  him.  Mr.  Justice 
Blackstone  cites  no  authority  for  the  dictum, 
but  I  have  elsewhere  seen  Finch's  law  cited  as 
authority  for  the  whole  paragraph;  and  the 
reason  assigned  for  excluding  as  jurors  all  per- 
sons within  the  9th  degree,  all  who  have  been 
arbitrators  in  the  same  matter,  or  a  juror  in 
the  same  cause,  etc.,  is  because  the  cause  of 
challenge  assigned  carries  with  it  prima  facie 
evident  marks  of  suspicion,  either  of  malice  or 
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favor.  Is  it  true  that  persons  belonging  to  the 
same  society  or  corporation  are  ipso  facto^  prej- 
udiced in  favor  of  every  person  belonging  to 
the  same  society  or  corporation,  so  that  they 
cannot  decide  a  question  of  fact  impartially 
between  them  and  other  persons?  Whatever 
may  have  been  the  state  of  society  in  the  days 
of  Finch  and  of  Blackstone,  it  is  not  so  now. 
This  rule  would  exclude  every  stockholder  in 
the  same  bank,  every  member  of  the  same 
•church,  and  every  associate  of  the  same  be- 
nevolent society.  We  have  many  societies  in 
which  the  members  are  extremely  numerous, 
who  have  never  heard  of  each  other,  and  can 
Tiave  no  inducements  to  favor  persons  who  may 
23*]  belong  to  the  same  *society,  in  prefer- 
ence to  other  individuals.  The  society  of  Free 
Masons  is  supposed  to  be  as  numerous  as  any 
— the  members  spreading  over  Europe  and 
America,  embracing  many  thousands.  Are  all 
these  persons  so  biased  in  favor  of  the  mem- 
bers of  that  society,  that  they  cannot  find  the 
fact  truly  from  evidence  to  be  produced  before 
them,  whether  in  an  action  of  slander  the  de- 
fendant spoke  the  words  charged  in  the  decla- 
ration? I  will  not  say  that  there  may  not  be 
cases  where  this  rule  is  properly  applicable, 
but  there  surely  is  no  reason  for  its  application 
in  this  case.  Nor  do  I  see  anything  in  the  oath 
-of  a  Master  Mason,  as  set  forth  in  the  chal- 
lenge, which  should  create  a  disqualification. 
The  defendant's  counsel  has  referred  to  those 
parts  of  the  obligation,  in  which  the  Master 
Mason  swears  that  he  will  apprise  a  brother  of 
all  approaching  danger,  if  in  his  power — and 
the  clause  in  which  he  swears  that  he  will  be 
aiding  and  assisting  all  poor  indigent  Master 
Masons,  their  wives  and  orphans,  wheresoever 
dispersed  around  the  globe,  etc.  These  clauses 
enjoin  the  duties  of  benevolence  and  charity, 
but  surely  contain  no  evidence  of  bias  or  par- 
tiality in  favor  of  brethren,  or  prejudice 
against  others  in  matters  in  litigation.  These 
-challenges  to  Griswold  and  Lull  having  been 
demurred  to,  were  decided  by  the  court. 

The  challenge  against  Burlingame  was  sub- 
mitted to  triors,  and  the  question  of  impartial- 
ity decided  by  them  as  a  matter  of  fact;  if  they 
have  decided  against  evidence,  a  new  trial  is 
the  only  way  in  which  that  error  can  be  cor- 
rected. The  evidence  before  them  consisted 
•of  the  oath  taken  by  Royal  Arch  Masons,  and 
the  testimony  of  several  witnesses  as  to  the 
construction  given  by  the  fraternity  to  the 
questionable  clause,  which  is,  "that  he  will 
aid  and  assist  a  companion  Royal  Arch  Mason 
when  engaged  in  any  difficulty,  and  espouse 
his  cause,  so  far  as  to  extricate  him  from  the 
«ame,  if  in  his  power,  whether  he  be  right  or 
wrong."  The  juror  challenged  was  examined 
as  a  witness,  and  testified  that  the  oath  he  took 
was*  thus:  "I  will  aid  and  assist  a  companion 
Royal  Arch  Mason,  when  engaged  in  any 
quarrel,  so  far  as  to  extricate  him  from  the 
same,  whether  right  or  wrong."  He  stated 
that  the  oath  was  explained  as  follows:  If  he 
saw  a  brother  engaged  in  any  difficulty  or 
quarrel  with  anyone  else,  it  was  his  duty  to 
24*]  separate  *them,  if  possible,  without  in- 
quiring whether  the  quarrel  was  right  or  wrong 
on  his  part.  This  witness  gave  other  explana- 
tions to  other  parts  of  the  obligation  set  forth 
in  the  challenge;  and  as  to  yet  other  parts,  de- 
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nied  that  they  belonged  to  it  at  all;  but  they 
are  not  material  here.  He  said  that  he  never 
was  in  any  manner  prejudiced  as  a  juror  by  his 
masonic  obligations.  Levi  Farr  gave  a  similar 
explanation  to  the  oath:  If  a  Royal  Arch  Ma- 
son saw  a  brother  in  a  quarrel,  it  was  his  duty 
to  take  him  by  the  right  arm  and  extricate  him 
without  inquiring  the  cause.  Perez  Randall, 
John  F.  Hubbard,  Hezekiah  Read,  Levi  Bige- 
low,  Richard  \V.  Julian,  O.  G.  Randall  and 
Silas  Holmes,  all  concurred  in  the  understand- 
ing of  Masons  of  the  clause  in  the  oath  above 
set  forth,  and  in  the  declaration,  that  there  is 
nothing  in  masonic  obligations  contrary  to 
moral  duties.  The  Bible  is  presented  to  them 
as  the  rule  of  their  faith  and  practice,  and  the 
lectures  point  out  the  moral  duties,  and  are 
considered  binding.  Mr.  Hubbard  stated  that 
the  words  "  right  or  wrong  "  were  an  interpo- 
lation, and  did  not  belong  to  the  obligation  as 
given  in  the  Grand  Chapter.  Upon  this  testi- 
mony the  triors  could  not  find  the  juror  dis- 
qualified. 

It  is  next  objected  that  the  plaintiff  should 
have  been  nonsuited  for  a  variance  between 
the  declaration  and  proof :  not  that  some  of  the 
actionable  words  were  not  proved  substantial- 
ly as  laid,  but  that  all  the  words  laid  were  not 
proved.  The  plaintiff  complains,  in  the  same 
count,  that  the  defendant  has  charged  him 
with  having  introduced  the  small  pox,  with  a 
view  to  his  own  emolument,  and  also  with  de- 
stroying the  life  of  his  brother,  Ransom  Hor- 
ton.  The  plaintiff  has  proved  the  first  charge 
but  not  the  second;  and  the  defendant  insists 
the  plaintiff  shall  be  nonsuited.  It  is  a  suffi- 
cient answer  to  say  that  the  plaintiff  proved 
enough  to  sustain  his  action.  It  is  not  neces- 
sary to  prove  all  the  words  laid. 

The  principal  ground  for  this  motion  seems 
to  be,  the  refusal  of  the  judge  to  receive  the 
evidence  offered  in  mitigation.  The  counsel 
prefaced  each  of  these  offers  with  an  entire  dis- 
avowal of  an  intended  justification,  and  a  full 
admission  of  the  falsity  of  the  charge,  and  of- 
fered in  mitigation,  facts  and  circumstances 
*which  induced  the  defendant  to  believe  [*25 
the  charges  true  when  made. 

The  charges  proved  to  have  been  made 
against  the  plaintiff  by  the  defendant  are:  1. 
The  plaintiff  introduced  the  small  pox  into  the 
Town  of  Coventry  for  his  own  emolument;  2. 
That  he  gave  the  disease  to  Johnson's  family 
and-others  intentionally,  pretending  to  inocu- 
late them  for  the  kine  pock;  and  3.  That  he 
gave  it  to  the  defendant's  brother,  intending 
to  give  it  to  the  defendant.  On  the  trial,  the 
defendant  admits  these  charges  are  entirely 
false  and  groundless,  and  proposes  to  mitigate 
damages  by  showing  facts  and  circumstances 
which  induced  him  to  suppose  the  charges 
true  at  the  time  they  were  made,  If  these 
facts  and  circumstances  were  sufficient  to  in- 
duce the  defendant  to  suppose  the  charges  true, 
are  they  not  also  sufficient  to  induce  the  jury 
to  believe  them  true?  That  they  tend  to  a  jus- 
tification, the  defendant's  counsel  does  not 
deny.  Neither  can  it  be  denied  that  the  de- 
fendant seeks  to  secure  himself  from  damages; 
not  by  showing  that  he  spoke  the  slanders  in- 
nocently, but  by  endeavoring  to  raise  in  the 
minds  of  the  jury  suspicions  of  the  plaintiff's 
guilt,  when  he  dare  not  put  a  justification 
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upon  the  record,  and  when,  for  the  purpose  of 
this  covert  justification,  he  admits  the  charges 
false.  His  counsel  argues  the  point  in  his  favor 
as  earnestly  as  if  it  had  not  been  frequently 
decided.  The  doctrine  of  this  court  on  this 
subject  is  familiar  to  every  lawyer.  Facts  and 
circumstances  may  be  shown  in  mitigation 
when  they  disprove  malice,  and  do  not  tend  to 
prove  the  charges,  or  form  a  link  in  the  chain 
of  evidence  to  prove  a  justification.  The  de- 
fendant's counsel  attacks  this  position,  en- 
deavors to  show  that  this  court  was  in  entire 
error  when  this  position  was  asserted  in  Root 
v.  King,  7  Cow.,  613,  and  undertakes  to  prove 
it  by  the  English  cases  which  were  there  over- 
ruled. He  insists,  also,  that  this  point  was 
overruled  by  the  Court  of  Errors  in  the  same 
cause,  though  they  affirmed  the  judgment;  and 
finally  that  this  court  have  themselves  aban- 
doned the  doctrine,  in  the  case  of  Gttman  v. 
Lowell,  8  Wend.,  573.  In  all  this,  to  say  the 
least,  the  counsel  is  under  a  great  mistake.  In- 
26*]  stead  of  discussing  the  question  *again, 
1  refer  to  my  opinion  in  the  case  last  cited.  It 
may  not  be  amiss  here  to  suggest  to  counsel, 
that  when  dissatisfied  with  the  decisions  of  this 
court,  the  proper  course  is  to  raise  the  points 
at  the  trial  and  take  exceptions,  and  then  car- 
ry the  questions  to  the  Court  of  Errors,  instead 
of  arguing  the  same  points  over  again  in  this 
court  upon  a  case.  It  is  insisted  that  the  course 
attempted  in  this  case  shows  the  absence  of 
malice.  That  I  deny.  It  must  be  admitted 
that  the  speaking  the  words  is  evidence  of  mal- 
ice. A  justification  does  not  disprove  malice 
faut  confirms  it.  In  such  case  the  plaintiff 
fails;  not  because  of  the  absence  of  malice  in 
the  defendant,  but  because  the  plaintiff  has 
sustained  no  damage.  Notice  of  justification 
put  upon  the  record  is  evidence  conclusive  of 
malice.  If  a  notice  that  a  defendant  intends 
to  prove  the  truth  is  evidence  of  malice,  the 
offer  of  evidence  tending  towards  proof,  can- 
not show  the  absence  of  malice. 

The  last  ground  upon  which  the  defendant 
asks  for  a  new  trial  is,  that  the  verdict  is 
against  law  and  evidence.  From  the  remarks 
already  made,  it  is  clear  that  the  verdict  is  ac- 
cording to  law  as  it  is  understood  in  this  State 
and  it  is  well  supported  by  the  evidence. 

A  new  trial  is,  therefore,  denied. 

Cited  in-24  Wend.,  108 ;  11  N.  Y.,  350 ;  6  Barb.,  57 ; 
13  Barb.,  223 ;  2  Abb.  N.  S.,  100 ;  11  Leg.  Obs.,  195. 


M'NISH,  Administratrix,  etc.,  v.  COON. 

Contract  for  Services — Demand  of  Performance 
—  When  Unnecessary. 

"Where  one  party  enters  into  a  contract  to  pay  to 
another  a  certain  sum  of  money  in  services  of  a  par- 
ticular character  and  within  a  given  time,  and  the 
party  contracting1  disables  himself  from  rendering 
the  services  within  the  specified  time,  a  demand  of 
performance  need  not  be  shown  to  entitle  the  other 
party  to  sustain  an  action  for  the  amount  specified 
in  the  contract. 

Citation-6  Wend..  369. 

ERROR  from  the  Washington  C.  P.  M'Nish, 
the  intestate,  sued  Coon  on  an  instrument 
in  writing,  dated  Dec.  2,  1823,  whereby  Coon 
promised  to  pay  M'Nish  $63. 70  in  sawing.to  be 
•done  at  the  mill  near  the  house  of  Daniel  Coon; 
to  be  performed  during  the  term  specified  in  a 
WEND.  13. 


lease  made  by  D.  R.  to  A.  M'Nish,  dated  Nov. 
6,  1816,  and  which  lease  expires  Nov.  6,  1825. 
The  plaintiff  declared  specially  on  the  contract, 
and  the  declaration  also  contained  a  count  in 
*indebitatus  assumpsit.  The  making  of  [*27 
the  contract  and  the  consideration,  therefore, 
were  proved,  and  also  that  in  the  spring  of 
1824  the  dam  of  the  mill  specified  in  the  Con- 
tract was  carried  away  by  a  freshet,  and  had 
never  since  been  repaired,  and  that  in  the  be- 
ginning of  Oct.,  1825,  the  mill  was  sold  by  the 
owners  thereof,  the  defendant  being  one  of 
such  owners,  and  taken  away.  It  was  shown 
that  the  dam  might  have  been  repaired  in  a  few 
days.  A  verdict  was  entered  for  the  plaintiff 
for  the  amount  of  the  note,  subject  to  the  opin- 
ion of  the  court  on  a  case  to  be  made  ;  and 
from  a  bill  of  exceptions  attached  to  the  record, 
it  appears  that  on  the  argument  of  such  case, 
it  was  objected  that  the  plaintiff  was  not  enti- 
tled to  recover,  not  having  proved  a  demand 
of  payment  in  the  mode  specified  in  the  note, 
and  that  the  C.  P.  sustained  such  objection. 
Whereupon  judgment  was  entered  for  the  de- 
fendant. The  plaintiff  sued  out  a  writ  of  error. 

Messrs.  J.  Edwards  and  S.  Stevens,  for 
the  plaintiff  in  error,  cited  6  Wend.,  369  ;  12 
Mass.,  86  ;  2  Cai.,  121. 

Mr.  C.  Li.  Allen,  for  the  plaintiff,  conceded 
that  where,  in  the  case  of  a  contract  like  the 
present,  it  is  out  of  the  power  of  the  party 
promising  to  perform,  it  is  unnecessary  to  make 
a  demand  of  performance  according  to  the  stip- 
ulations of  the  contract  ;  but  he  contended 
that  here  the  disability  was  merely  temporary, 
which  might  have  been  removed,  and  probably 
would  have  been,  had  a  demand  been  made. 
He  cited  Chit.  Cont.,  274  ;  Chipm.  Cont.,  23, 
41  ;  1  Dane  Abr.,  229  ;  6  Petersd.,  141. 

By  the  Court,  Sutherland,  J.  The  sale  and 
removal  of  the  mill  in  the  fore  part  of  October 
is  a  decisive  fact  against  the  defendant.  The 
plaintiff  had  a  right  to  wait  as  long  as  he  pleased 
before  he  demanded  the  sawing,  so  that  time 
enough  was  left  to  the  defendant  to  perform  it 
before  the  expiration  of  the  lease,  which  was 
Nov.  6.  There  is  nothing  in  the  case  to  show 
that  a  month  was  not  more  than  sufficient  for 
that  purpose  ;  and  in  the  fore  part  of  October, 
*before  the  plaintiff  was  obliged  to  make  [*28 
the  demand,  the  defendant  had  disabled  him- 
self from  performing,  by  the  sale  and  removal 
of  the  mill.  Upon  this  ground  the  plaintiff  was 
clearly  excused  from  making  a  demand ;  it 
would  have  been  an  act  entirely  nugatory;  the 
defendant  had  not  the  physical  power  of  per- 
forming ;  there  was  no  mill  at  the  place  where 
the  sawing  was  to  be  done.  The  case  of  Lovett 
Cornwell.  6  Wend.,  369,  is  in  point.  The  court 
below  should  have  held  that  the  plaintiff  had 
excused  the  demand,  and  was  entitled  to  re- 
cover. 

Judgment  reversed  ;  venire  de  novo. 

Cited  in-14  Barb.,  96. 


BREWSTER  v.  COLWELL  ET  AL. 

Trustees  of  School  District  may  Indorse  Note — 
Set-Off. 

It  is  competent  to  the  trustees  of  a  common  school 
district  to  become  the  indorsees  of  a  promissory 
note,  and  to  set  off  the  same  in  an  action  of  assump- 
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sit  against  them;  until  the  note  is  impeached,  or  sus- 
picion cast  upon  the  transaction,  the  trustees  are 
under  no  obligation  to  show  how  they  came  by  the 
note. 

TERROR  from  the  Jefferson  C.  P.  Brewster 
J-J  sued  Col  well  and  two  others,  trustees  of  a 
school  district,  in  a  justice's  court,  and  claimed 
to  recover  an  account  for  wood  furnished  the 
school.  The  defendants  set  off  a  due-bill  given 
by  the  plaintiff,  payable  to  O.  &  C.  Colwell  or 
bearer,  transferred  by  the  payees  to  the  defend- 
ants in  this  suit.  It  was  objected,  on  the  part 
of  the  plaintiff,  that  the  defendants,  as  trustees 
of  a  school  district,  had  no  authority  to  pur- 
chase choses  in  action,  and  that  it  was  incum- 
bent on  them  affirmatively  to  show  that  they 
came  by  the  due-bill  in  the  regular  discharge 
of  the  duties  of  their  office.  The  justice  over- 
ruled the  objection,  and  received  the  due-bill 
in  evidence,  and  the  amount  thereof  exceeding 
the  demand  of  the  plaintiff,  he  rendered  judg- 
ment for  the  defendants  for  the  balance  found 
in  their  favor.  The  C.  P.  of  Jefferson,  on  cer- 
tiorari,  affirmed  the  judgment  of  the  justice, 
and  the  plaintiff  sued  out  a  writ  of  error. 
29*]  Mr.  J.  G.  Watson,  for  the  plaintiff 
in  error. 
Mr.  P.  G.  Keyes,  for  defendant  in  error. 

By  the  Court,  Savage,  Oft.  J.  The  plaint- 
iff in  error  insists  that  the  trustees  of  a  school 
district  could  not  become  the  indorsees  of  a 
promissory  note.  The  trustees  are  a  corpora- 
tion for  certain  purposes;  they  may 'do  sundry 
acts  which  involve  to  some  extent  the  transac- 
tion of  moneyed  concerns.  They  no  doubt  may 
receive,  for  money  due  to  them,  the  note  of  a 
third  person.  Until  the  note  was  impeached, 
or  some  defense  made  against  it,  they  were 
under  no  obligation  to  show  how  they  came  by 
it.  The  courts  below  decided  correctly,  and 
the  judgment  of  the  C.  P.  must  be  affirmed. 

Judgment  affirmed. 


BROWN  t>.  H.  &  E.  T.  BETTS. 

Summary  Proceedings  to  Obtain  Possess-ion  of 
Land  Sold  under  Execution — Statute — Parties 
—  Variance — Amendment. 

In  a  summary  proceeding,  under  the  Act  to  Ob- 
tain the  Possession  of  Land  Sold  under  Execution, 
the  application  for  process  may  be  made  by  any  per- 
son in  whom  the  title  is  at  the  time  of  the  applica- 
tion ;  the  remedy  is  not  limited  to  the  purchaser  at 
the  sale. 

The  officer  does  not  lose  jurisdiction  of  the  matter 
by  proof  that  the  person  and  estate  of  the  defend- 
ant in  the  execution  were  at  the  time  of  the  sale  in 
the  charge  of  guardians,  appointed  under  the  Act 
Respecting  Habitual  Drunkards. 

In  this  proceeding  the  bona  fides  of  the  purchase 
is  not  inquirable  into  ;  and  the  court  accordingly,  in 
this  case,  refused  to  entertain  the  objection  that  the 
premises  of  which  possession  was  sought  were  pur- 
chased at  sheriff's  sale  by  one  of  the  guardians  of 
the  defendant. 

If  the  defendant  in  the  execution  be  in  the  actual 
occupation  of  the  premises  the  proceedings  may 
properly  be  instituted  against  him. 

These  proceedings  may  be  had  against  a  tenant  in 
c  ommon,  before  partition. 

A  variance  between  a  judgment  and  execution 
and  the  recitals  in  a  sheriff's  deed  is  amendable. 

Citations— 2  K.  S.,  511 :  513,  sec.  28,  sub.  4 ;  2  Paige, 
153,  422 ;  3  Paige,  199 ;  4  Wend.,  462. 

^UMMARY  proceedings  under  the  Act  to 
O  Obtain  Possession  of  Land  Sold  by  Virtue 
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of  an  Execution.  Harvey  Betts  made  an  affi- 
davit that  the  one  thirteenth  part  of  a  cejtain 
lot  of  land  (describing  it)  containing  275  acres, 
was  sold  to  him  at  a  sheriff's  sale,  by  virtue  of 
*an  execution  against  Jotham  Brown,  is-  [*3O 
sued  out  of  this  court;  that  a  deed  of  the  prem- 
ises had  been  duly  executed  by  the  sheriff,  and 
the  title  perfected  in  him;  that  the  title  then 
was  in  him  and  Edward  T.  Betts;  that  Jotham 
Brown  held  over  and  continued  in  possession 
after  a  demand  made  to  surrender  the  prem- 
ises: which  affidavit,  together  with  another 
proving  the  demand,  was  exhibited  to  a  judge 
of  the  Rensselaer  C.  P.,  who  issued  a  summons 
requiring  Brown  forthwith  to  remove  from  the 
premises,  or  show  cause  by  a  certain  day  why 
Harvey  Betts  and  Edward  T.  Betts  should  not 
be  put  into  possession  of  the  same.  On  the  day 
appointed  to  show  cause,  Brown  appeared  be- 
fore the  judge,  and  one  Samuel  I.  M'Chesney 
(a  guardian  of  the  person  and  estate  of  Brown, 
under  the  Act  Concerning  Habitual  Drunkards) 
also  appeared  and  objected  to  any  further  pro- 
ceedings in  the  matter,  on  the  ground  that  no- 
tice of  the  proceedings  should  have  been  given, 
to  him.  The  objection  was  overruled.  Brown 
then  made  an  affidavit,  stating  that  the  prem- 
ises claimed  were  not  sold  to  Harvey  Betts,  but 
were  sold  to  Harvey  Betts  and  Jared  Betts; 
that  in  pursuance  of  such  sale,  the  sheriff  exe- 
cuted a  deed  of  the  premises  to  Harvey  Betts 
and  Jared  Betts;  that  at  the  time  of  the  sale, 
the  said  Jared  Betts  and  one  Thaddeus  Dan 
were  the  guardians  and  committee  of  his  per- 
son and  estate,  under  the  Act  Concerning 
Habitual  Drunkards;  and  that  at  the  time  of 
the  institution  of  these  proceedings,  Samuel  I. 
M'Chesney  and  Wlliam  D.  Betts  were  the 
guardians  and  committee  of  his  person  and  es- 
tate. On  the  hearing  before  a  jury,  summoned 
and  sworn  to  hear,  try  and  determine  the  mat- 
ter in  difference  between  the  parties,  the  appli- 
cants proved  a  judgment  and  execution  in  fa- 
vor of  one  John  Taylor  against  Brown,  on 
which  execution  the  sum  of  $203.96  was  di- 
rected to  be  levied;  and  produced  a  sheriff's 
deed  of  the  premises  in  question,  under  such 
judgment  and  execution,  setting  forth  a  sale 
of  the  premises  to  Harvey  Betts  and  Jared  Betts, 
and  conveying  the  title  to  them.  The  appli- 
cants also  produced  a  deed  from  Jared  Betts, 
conveying  all  his  title  and  interest  in  the  prem 
ises  to  Edward  T.  Betts;  and  proved  by  Jared 
Betts  that  he  was  not  present  at  the  time  of  the 
sale  of  the  premises  under  the  execution;  that 
previous  *to  such  sale,  he  had  not  had  [*3 1 
any  conversation  with  Harvey  Betts  in  refer- 
ence to  the  purchase  of  the  premises;  that  after 
the  sale,  Harvey  Betts  proposed  to  him  to  take 
a  part  in  the  purchase;  that  he  agreed  to  do  so, 
and  that  the  sheriff's  certificate  was  accordingly 
executed  to  them  as  joint  purchasers.  This  wit- 
ness further  testified,  that  Brown,  at  the  time 
of  such  hearing,  was  in  possession  of  the  prem- 
ises. On  his  cross-examination,  he  stated  that 
at  the  time  when  he  became  a  purchaser  of  the 
premises  together  with  Harvey  Betts,  he,  the 
witness,  was  one  of  the  guardians  and  com- 
mittee of  the  person  and  estate  of  Brown,  un- 
der the  Act  Respecting  Habitual  Drunkards. 
The  testimony  of  Jared  Betts  was  objected  to, 
but  admitted  by  the  judge.  After  the  proofs 
were  closed,  it  was  objected,  that  as  the  right 
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of  Brown,  which  had  been  sold,  was  an  undi- 
vided interest,  and  as  partition  had  not  been 
made  between  him  and  his  tenants  in  common, 
these  proceedings  were  inapplicable;  which  ob- 
jection was  overruled  by  the  judge,  and  the 
case  submitted  by  him  to  the  jury,  who  found 
a  verdict  in  favor  of  the  applicants.  The  pro- 
ceedings were  brought  into  this  court  by  cer- 
tiorari. 

Messrs.  J.  N.  Cushman  and  S.  Stevens, 
for  plaintiffs  in  error. 

Mr.  H.  P.  Hunt,  for  defendants  in  error. 

By  the  Court,  Sutherland,  J.  This  is  a  cer- 
tiorari  to  bring  up  proceedings  under  the  Act 
"to  Recover  the  Possession  of  Land  in  Certain 
Cases,"  2  R.  S.,  511,  by  which  it  is  provided, 
that  when  any  person  shall  hold  over  and  con- 
tinue in  the  possession  of  any  real  estate  which 
shall  have  been  sold  by  virtue  of  an  execution 
against  such  person,  after  a  title  under  such 
sale  shall  have  been  perfected,  he  may  be  re- 
moved from  the  possession  thereof.  2  R.  S., 
513,  sec.  28,  sub.  4. 

The  errors  principally  relied  upon  are:  1. 
That  the  judge  had  no  jurisdiction  in  this  case, 
it  being  an  interference  with  the  estate  of  an 
habitual  drunkard,  in  charge  of  a  committee; 
that  the  Chancellor  alone  has  jurisdiction  in 
such  a  case;  2.  That  at  all  events  the  committee 
of  the  defendant  should  have  been  made  par- 
ties to  the  application,  as  they  had  the  exclu- 
32*]  sive  *possession  and  control  of  his  estate; 
and  3.  That  the  statute  under  which  this  pro- 
ceeding was  had,  was  not  applicable  to  a  case 
like  this,  where  an  undivided  interest  only  was 
sold,  until  partition  was  made. 

The  statute  contemplates  a  simple  and  sum- 
mary proceeding,  for  the  purpose  of  giving  to 
the  party  who  is  entitled  to  it  the  immediate 
possession  of  land.  He  must  make  an  affida- 
vit of  the  facts  which,  according  to  the  statute, 
entitle  him  to  such  possession ;  and  if,  upon  due 
notice,  the  opposite  party  does  not  appear  and 
controvert  these  facts,  a  warrant  issues  of 
course  to  put  him  into  possession;  if  they  are 
denied,  a  jury  is  summoned  to  try  the  issue 
then  joined.  The  material  allegations  on  the 
part  of  the  applicants  in  this  case  were,  that 
the  premises  of  which  th,ey  sought  to  obtain 
possession  had  been  sold  by  virtue  of  an  exe- 
cution against  Brown,  and  that  a  title  under 
such  sale  had  been  perfected,  and  that  such  ti- 
tle was  vested  in  them.  Whether  it  was  struck 
off  at  the  sale  to  one  or  both  of  them  was  not 
material,  if  at  the  time  of  the  application,  the 
title  was  in  them  under  such  sale.  The  affida- 
vit of  Brown,  therefore,  strictly,  did  not  deny 
any  material  allegation  in  the  affidavit  of  the 
applicants. 

The  title  of  the  purchaser,  I  apprehend,  is 
not,  in  this  proceeding,  to  be  collaterally  tried 
or  impeached ;  the  regularity  and  validity  of 
the  judgment  are  not  to  be  inquired  into;  nor 
whether  he  was  a  bonafide  purchaser.  If  the 
judgment  and  execution  are  regular  upon  the 
face  of  them,  and  the  applicant  shows  a  title 
under  them,  that  is  sufficient. 

The  fact  that  the  defendant  and  his  estate 
were  in  charge  of  a  committee  under  the 
Drunkard  Act  when  these  proceedings  were 
instituted,  was  not,  1  am  inclined  to  think, 
sufficient  to  take  from  the  officer  his  jurisdic- 
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tion  of  the  case.  Brown,  it  is  not  denied,  was 
in  the  actual  occupation  of  the  premises.  He 
was  literally  the  person  holding  over  and  re- 
maining in  possession  after  the  sale,  and  was, 
therefore,  within  the  words  of  the  Act,  the 
party  against  whom  the  proceedings  were  to 
be  had.  But  I  am  inclined  to  think  this  is  not 
a  legal  defense  to  such  a  proceeding;  and  that 
the  purchaser  has  a  right  to  go  on,  unless 
stopped  by  the  Court  of  Chancery.  2  Paige, 
153,  422;  3  Id.,  199. 

*Whether  the  sale  was  fraudulent  or  [*33 
not,  on  account  of  one  of  the  guardians  of  the 
defendant  being  interested  in  it,  is  also  a  mat- 
ter to  be  inquired  into,  in  some  direct  proceed- 
ing for  that  purpose,  and  not  collaterally  in 
this  manner.  The  circumstances  disclosed  in 
this  case  are  certainly  of  a  very  suspicious 
character,  in  relation  to  Jared  Betts;  but  this 
is  not  the  occasion  for  investigating  that  matter. 

I  see  no  objection  to  proceeding  under  this 
statute  against  a  tenant  in  common,  whose  in- 
terest has  been  sold.  The  purchaser  acquires 
all  his  right  and  interest,  and  is  entitled  to  be 
substituted  for  him  in  the  possession.  Partition 
can  subsequently  be  made. 

It  was  objected  on  the  argument,  that  there 
was  a  variance  between  the  judgment  and  exe- 
cution produced  on  the  hearing,  and  the  recital 
in  the  sheriff's  deed.  This  is  merely  formal. 
The  variance  is  amendable,  and  will  be  disre- 
garded by  the  court.  4  Wend.,  462. 

Proceedings  affirmed. 

Cited  in— 17  Wend.,  471 ;  6  N,  T.,  313 ;  3  Hun,  424 ;  8 
How.  Pr.,  40;  9  Bos.,  671:  43  Mo.,  381;  29  Am.  Dec., 
369  (4  Blackf.,  263). 


MATTHEWS  v.  COOK. 

Action  on  Recognizance  of  Sail — Pleading  and 
Practice. 

In  an  action  on  a  recognizance  of  bail  entered  into 
in  a  Court  of  C.  P.,  sued  in  this  court,  the  fact  that 
the  defendant  is  a  resident  inhabitant  of  the  county 
in  which  the  court,  in  which  the  original  action  was 
prosecuted,  is  held,  cannot  be  pleaded  in  abatement 
or  in  bar;  the  remedy  of  the  defendant  is  by  motion. 

Citation— 13  Johns.,  424. 

DEMURRER  to  plea.  The  plaintiff  declares 
in  this  court  on  a  recognizance  of  bail, 
taken  in  the  Superior  Court  of  the  City  of  N. 
Y.  The  defendant  pleads,  that  at  the  time  of 
the  accruing  of  the  action,  and  of  the  institu- 
tion of  the  suit,  he  was  a  resident  inhabitant 
of  the  City  of  N.  Y.,  and  has  so  continued  to 
be.  To  which  plea  the  plaintiff  demurs. 

Mr.  J.  W.  Gerard,  for  plaintiff. 

Mr.  I.  M.  Ely,  for  defendant. 

*By  the  Court,  Savage,  C7i.  J.  The  [*34 
cases  cited  on  both  sides  show  that  the  regular 
and  proper  practice  is,  to  prosecute  bail-bonds 
and  recognizancers  of  bail,  in  the  same  court 
in  which  the  original  suit  was  brought,  be- 
cause that  court  is  thought  to  be  the  best  able 
to  judge  of  what  terms  should  be  granted  to 
the  defendant.  There  are  many  instances, 
however,  both  in  England  and  in  this  State, 
where  the  suit  has  been  brought  in  a  different 
court.  In  Burtus  v.  M'Carty,  13  Johns.,  424, 
this  court  said  that  the  suit  on  recognizance 
of  bail  must  be  brought  in  the  county  where 
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the  original  suit  was  commenced.  They  say 
each  court  has  its  own  rules  of  practice,  and 
it  would  be  inconvenient  for  this  court  to  be 
inquiring  into  the  rules  of  practice  of  the  dif- 
rerent  Courts  of  C.  P.  This  court  has,  how- 
ever, always  entertained  the  cause,  where  the 
defendant,  the  bail,  resides  out  of  the  jurisdic- 
tion of  the  court  where  the  original  suit  was 
brought.  The  court  has  jurisdiction  of  the 
case,  and  the  declaration  states  a  good  cause 
of  action.  The  fact  pleaded  in  this  plea,  if 
presented  by  way  of  motion,  might  induce  the 
court  to  stay  or  set  aside  the  proceedings.  In 
such  case  the  plaintiff  might  show  other  con- 
siderations addressed  to  the  discretion  of  the 
court,  to  induce  them  to  retain  it.  Such  cases 
have  always  been  brought  up  by  motion,  and 
cannot  be  presented  by  plea. 

Judgment  for  plaintiff,  on  demurrer  to  de- 
fendant's plea. 

Cited  in— 22  Wend.,  615 ;  1  Hill,  605. 
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Actions  against  Public  Officers  —  Venue  of,  un- 
der Statute  —  Limitation  of  Actions  against 
Executois  and  Administrators  —  Act,  Strictly 
Construed  —  Action  against  Representatives  of 
Sheriff  for  Money  Had  and  Received,  not  an 
Action  for  a  Tort  —  Statute  of  Limitations  — 
Evidence  —  Record  —  Omission  of  Title  of  Judge, 
Supplied  by  Proof. 

The  statute  requiring  actions  against  public  offi- 
cers for  acts  done  virtute  officU,  to  be  brought  in 
the  county  where  the  fact  complained  of  happened, 
applies  only,  it  seems,  to  affirmative  acts,  and  not 
to  mere  omissions  or  neglect  of  official  duty;  at  all 
events,  it  does  not  apply  to  a  case  where  the  ordi- 
nary action  for  money  had  and  received  can  be  sus- 
tained. 

Where  an  action  would  be  local  against  a  sheriff, 
or  other  public  officer,  it  seems  an  action  against 
his  representative  for  the  official  acts  of  the  sheriff 
or  other  officer  would  also  be  local. 

The  limitation  in  the  Act  Concerning  the  Duties 
of  Executors  and  Administrators,  requiring  a  suit 
to  be  commenced  within  6  months,  where  a  claim  is 
disputed  or  rejected  by  the  executor  or  administra- 
tor, being  highly  penal,  is  strictly  construed. 

An  action  against  the  representatives  of  a  sheriff, 
as  for  money  nad  and  received  on  an  execution,  is 
an  action  upon  contract  or  legal  liability,  and  not 
in  the  nature  of  an  action  for  tort  ;  the  Statute  of 
Limitations  of  3  years  is.theref  ore.not  applicable  to 
a  case  of  this  kind,  and  the  claim  of  the  plaintiff 
may  be  saved  from  the  operation  of  the  Statute  of 
Limitations  of  6  years  by  an  admission  of  liability. 

The  omission  of  a  county  judge  to  add  the  title  of 
his  office  to  his  signature,  when  signing  a  judgment, 
does  not  vitiate  the  record;  the  omission  may  be 
supplied  by  proof. 

It  seems  that  in  an  action  against  a  sheriff  for 
money  received  on  an  execution,  it  is  enough  to 
show  the  delivery  of  the  execution,  without  pro- 
ducing the  record. 

Citations—  2  R.  S.,  89,  sec.  38;  295,  sees.  18,  22;  296, 
sec.  22;  353,  sec.  14;  617,  sec.  24;  6  Cow.,  465;  1  Wend., 
534. 


was  an  action  of  debt,  tried  at  the  On- 
-  tario  Circuit  in  Dec.,  1832,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  declaration  was  against  the  defendants, 
as  the  representatives  of  James  Cronk,  late  sher- 
iff of  the  County  of  Niagara.  The  first  count 
set  forth  a  judgment  in  favor  of  the  plaint- 
iff, against  E.  Hathaway,  for  $159.84,  the  is- 
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suing  of  an  execution  thereon.and  the  delivery 
of  the  same  to  the  intestate  Sep.  25,  1818,  and 
then  followed  an  averment  that  the  intestate 
collected  the  money  of  the  defendant  in  the 
execution,  and  neglected  to  bring  the  same 
into  court,  or  to  pay  it  over  to  the  plaintiff. 
The  second  count  was  for  money  had  and  re- 
ceived. The  defendants  pleaded:  1.  The  gen- 
eral issue;  2.  That  the  cause  of  action  set 
forth  in  the  first  count  did  not  accrue  within  3 
years  *before  suit  brought;  and  3.  That  [*36 
the  cause  of  action  contained  in  the  second 
count  did  not  accrue  within  6  years,  etc.  To 
the  second  plea  the  plaintiff  demurred,  and  to 
the  third  took  issue.  On  the  trial  of  the 
cause,  the  plaintiff  produced  an  exemplifica- 
tion of  the  judgment  roll  in  his  favor  against 
Hathaway,  which  purported  to  have  been 
signed  by  the  then  first  judge  of  Oneida,  the 
name  "M.  S.  Miller"  being  subscribed  to  the 
record,  but  without  any  addition  or  title  of 
office  attached.  The  counsel  for  the  defend- 
ants objected  to  its  being  read  in  evidence,  on 
the  ground  that  the  record  did  not  appear  to 
have  been  signed  by  an  officer  authorized  to 
sign  records.  A  witness  on  the  part  of  the 
plaintiff  testified  that  Morris  S.  Miller  was,  at 
the  time  the  record  purported  to  have  been 
signed,  first  judge  of  Oneida,  a  counselor,  etc., 
and  that  he  was  about  that  time  in  the  habit 
of  having  judgment  rolls  signed  by  him.  The 
exemplification  was  read  in  evidence.  The  is- 
suing of  the  execution  in  the  vacation  of  Aug- 
ust Term,  1818,  its  delivery  to  the  sheriff,  and 
his  admission  sh'ortly  thereafter  that  he  had 
collected  the  money,  were  duly  proved.  The 
admission  of  the  sheriff  was  either  that  he  had 
collected  the  amount  of  the  execution  in  bills 
of  the  Bank  of  Niagara,  or  that  he  had  depos- 
ited the  money  in  the  Bank  of  Niagara,  and 
that  the  Bank  had  suspended  payment,  in  con- 
sequence of  which  it  was  proved  that  the  sher- 
iff was  not  pressed  to  pay  over  the  money,  in 
the  hope  that  he  might  induce  the  Bank  or  its 
officers  to  take  up  their  bills,  or  make  him 
good  for  his  deposits.  Thus  the  business  rest- 
ed until  1827,  when  the  sheriff  asked  and  ob- 
tained further  indulgence,  fully  admitting  at 
the  time  his  liability,  and  expressing  his  will- 
ingness to  pay.  In  the  autumn  of  1831,  the 
sheriff  died,  and  Nov.  10,  1832,  this  suit  was 
commenced;  previous  to  the  commencement 
of  which,  to  wit:  Apr.  9,  1832,  the  plaintiff 
caused  his  claim  to  be  presented  to  one  of  the 
administrators  of  the  sheriff,  who  answered 
that  he  did  not  know  whether  the  demand 
was  correct  or  not;  that  he  had  not  investigat- 
ed the  affairs  of  the  intestate,  and  could  not 
then  settle  the  claim;  that  he  would  consult 
counsel,  and  apprise  the  agent  of  the  plaintiff 
of  his  determination;  which  he  never  after- 
wards did.  The  *counsel  for  the  de-  [*37 
fendants  insisted  that  the  plaintiff  was  not  en- 
titled to  recover,  because:  1.  That  the  plaint- 
iff seeking  to  recover  for  the  official  neglect  of 
the  sheriff,  in  paying  over  money  which  he 
had  collected,  the  action  was  local,  and  oue;ht 
to  have  been  tried  in  Niagara  instead  of  On- 
tario; 2.  That  the  suit  being  for  an  official 
neglect  of  duty,  was  in  the  nature  of  an  action 
for  tort,  and  the  Statute  of  Limitations  having 
intervened,  the  claim  of  the  plaintiff  could 
not  be  revived  by  a  new  promise  or  admission 
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of  liability;  and  3.  That  the  action  was  barred 
by  the  omission  of  the  plaintiff  to  commence 
his  suit  within  six  months  after  the  present- 
ment of  the  claim  to  the  administrator  and 
his  rejection  of  it.  The  jury,  under  the  charge 
of  the"  judge,  found  a  verdict  for  the  plaintiff. 
The  defendants  moved  for  a  new  trial,  and 
at  the  same  time  the  demurrer  to  the  defend- 
ants' second  plea  was  argued. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

Mr.  J.  C.  Spencer,   for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  This,  though 
in  form  an  action  of  debt,  is  substantially  an 
action  for  money  had  and  received  by  the  tes- 
tator of  the  defendants,  as  sheriff  of  the  County 
of  Niagara.  The  provision  of  the  Revised 
Statutes  requiring  "  Every  action  against  any 
public  officer,  etc.,  for,  or  concerning  any  act 
done  by  such  officer,  by  virtue  of  his  office,  to 
be  brought  in  the  county  where  the  fact  com- 
plained of  happened,  and  not  elsewhere,"  2 
R.  S.,  353,  sec.  14,  doesnotapply,  I  apprehend, 
to  a  case  like  this.  That  provision  applies  pri- 
marily.undoubtedly,  and  I  am  inclined  to  think 
exclusively  to  those  official  affirmative  acts  of 
public  officers,  by  which,  in  the  service  of  proc- 
ess or  otherwise,  they  may  interfere  with  the 
property  or  rights  of  third  persons,  and  there- 
by become  liable  to  an  action.  This  construc- 
tion is  strengthened  by  the  fact  that  the  pro- 
vision is  not  confined  to  public  officers,  but  is 
extended  to  all  others,  who,  by  their  com- 
mandment, act  in  their  aid  or  assistance;  show- 
ing that  affirmative  acts  were  contemplated, 
and  not  mere  omissions,  or  neglect  of  official 
duty. 

38*J  *What,  in  the  language  of  the  Act,  is 
the  fact  complained  of  in  this  case  ?  It  is  the 
omission  of  the  sheriff  to  pay  over  to  the  plaint- 
iff the  money  collected  on  his  execution. 
Where  did  that  fact  happen  ?  If  it  can  be  said 
to  have  happened  at  all,  or  at  any  particular 
place,  it  must  have  been  in  the  county  where 
it  was  the  duty  of  the  sheriff  to  have  paid  it. 
It  was  his  duty  to  have  paid  it  to  the  plaintiff, 
or  his  attorney,  wherever  he  resided,  or  to  have 
brought  it  into  court,  upon  the  return  of  the 
execution;  he  was  bound  to  pay  over  the  mon- 
ey, without  any  other  demand  or  notice  than 
that  given  by  the  execution.  The  distinction 
between  affirmative  acts  of  public  officers  and 
the  mere  neglect  or  omission  of  an  official  duty 
is  distinctly  recognized  in  several  provisions 
of  our  statutes,  in  relation  to  them.  Thus,  in 
the  Statute  of  Limitations,  2  R.  S.,  296,  sec. 
22,  it  is  provided  that  all  actions  against  sher- 
iffs and  coroners,  upon  any  liability  incurred 
by  them,  by  the  doing  any  act  in  their  official 
capacity,  or  by  the  omission  of  any  official  duty, 
except  for  escape,  shall  be  brought  within  3 
years  after  the  cause  of  action  shall  have  ac- 
crued— and  in  the  Act  Giving  Double  Costs  in 
Certain  Cases,  where  judgment  is  rendered  for 
the  defendant.  2  R.  S.,  617,  sec.  24.  The 
first  class  of  cases  specified  is,  actions  against 
public  officers,  etc.,  for,  or  concerning  any  act 
done  by  such  officer,  by  virtue  of  bis  office,  or 
for  or  concerning  the  omission  by  such  officer 
to  do  any  act,  which  it  was  his  official  duty  to 
.  perform.  These  provisions  show  the  opinion 
of  the  Legislature,  that  the  mere  neglect  or 
omission  of  an  official  duty  would  not  be  em- 
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braced  in  the  phraseology  of  an  act  done  by  a 
public  officer.  Without,  however,  undertaking 
to  decide  that  this  statute  is  not  applicable  to 
any  case  where  the  action  against  the  officer  is 
founded  upon  an  omission  of  an  official  duty, 
it  appears  very  clear  to  me  that  it  cannot  apply 
to  a  case  where  ordinary  action  for  money  had 
and  received  can  be  sustained,  and  will  afford 
an  adequate  remedy.  6  Cow., 465;  1  Wend.,  534. 

Where  the  action  would  be  local  as  against 
the  sheriff,  I  am  inclined  to  think  it  would  also 
be  so  against  his  representatives,  although  they 
are  not  expressly  named.  It  is  true,  that  one 
of  the  reasons,  upon  which  the  provision  may 
have  *been  founded,  does  not  apply  to  [*3& 
the  representatives  of  the  officer,  to  wit :  that 
his  personal  presence,  within  the  sphere  of  his 
jurisdiction,  may  be  necessary  to  the  public 
safety  or  convenience.  This  consideration, 
however,  can  apply  but  to  a  small  portion  of 
the  officers  embraced  in  the  terms  of  the  Act. 
The  Act  applies  to  all  public  officers,  from  the 
trustees  and  collector  of  a  school  district,  up  to 
the  sheriff  of  a  county.  The  Act  was  intended, 
undoubtedly,  to  promote  the  convenience  of 
public  officers,  and  to  protect  them  against  vex- 
atious and  harassing  prosecutions  for  acts 
done  by  them  in  the  discharge  of  their  official 
duties — to  save  them  the  inconvenience  and  ex- 
pense of  attending  with  their  witnesses  at  places 
remote  from  their  respective  residences.  These 
considerations  apply  in  principle  with  as  much 
force  to  representatives  of  the  officer  as  to  the 
officer  himself. 

But  it  is  contended,  secondly,  that  this  case 
falls  within  the  38th  section  of  the  Act  Con- 
cerning the  Duties  of  Executors  and  Adminis- 
trators in  the  Payment  of  Debts  and  Legacies. 
2  R.  S.,  89.  That  section  provides  that  if  a 
claim  against  the  estate  of  any  deceased  person, 
be  exhibited  to  the  executor  or  administrator, 
and  be  disputed  or  rejected  by  him,  and  the 
same  shall  not  have  been  referred,  the  claimant 
shall,  within  6  months  after  such  dispute  or  re- 
jection, if  the  claim  be  due,  commence  a  suit 
for  the  recovery  thereof,  or  be  forever  barred 
from  maintaining  any  action  thereon.  This 
section,  it  will  be  perceived,  applies  only  to 
cases  in  which  the  claim  is  disputed  or  rejected 
by  the  executor.  It  is  a  highly  penal  provision, 
and  ought  to  be  strictly  construed.  The  evi- 
dence does  not  show,  with  the  clearness  and 
certainty  requisite  in  such  case,  that  the  de- 
fendants disputed  or  rejected  the  plaintiff's 
claim.  Mr.  Morris,  who  presented  the  claim 
to  the  defendant,  Johnson,  on  the  behalf  of  the 
plaintiff,  testified  that  Johnson  said  he  did  not 
know  whether  the  demand  was  just  or  not; 
that  he  had  not  investigated  the  affairs  of  the 
estate;  that  he  would  consult  counsel  and  let 
the  witness  know  the  determination  of  the  de- 
fendants, and  that  he  never  did  subsequently 
make  any  communication  to  the  witness  upon 
the  subject.  Even  if  Johnson  had  not  under- 
taken to  let  *the  plaintiff's  agent  know  [*4O 
his  final  determination,  and  had  simply  said 
he  knew  nothing  about  the  justice  of  the  de- 
mand, that  he  had  not  yet  looked  into  the  af- 
fairs of  the  estate,  it  would  not  have  been  a  dis- 
puting of  the  account  or  a  rejection  of  it,  with- 
in the  meaning  of  this  Act.  The  act  should 
be  such  as  fairly  to  apprise  the  claimant  that 
his  demand  would  be  contested. 
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3.  What  has  already  been  said  sufficiently 
disposes  of  the  objection  that  this  action  is  in 
the  nature  of  an  action  for  a  tort  and,  there- 
fore, incapable  of  being  kept  alive  or  revived 
by  a  subsequent  admission  of  liability  by  the 
defendants.     It  is  not  in  the  nature  of  a  tort, 
but  is  much  more  in  the  nature  of  an  action 
for  money  had  and  received.     It    expressly 
charges  the  receipt  by  the  defendant's  testator 
of  the  plaintiff's  money,  and  his  neglect  or  re- 
fusal to  pay  it  over,  as  the  foundation  of  the 
action. 

It  was  decided  upon  the  demurrer  in  this 
case,  to  the  defendants'  first  plea  of  the  Statute 
of  Limitations,  that  the  action  was  one  upon 
contract  or  a  legal  liability,  and  that  the  lim- 
itation of  6  years  was,  therefore,  applicable  to 
it,  and  not  the  limitation  of  3  years,  which  ap- 
plies to  actions  against  sheriffs  for  any  liability 
incurred  by  them,  by  the  doing  any  act  in  their 
official  capacity  or  by  the  omission  of  any  of- 
ficial duty.  2  R.  S.,  295,  sees.  18,  22.  The 
evidence  was  abundantly  sufficient  to  raise  a 
new  promise,  and  take  the  case  out  of  the  Stat- 
ute. 

4.  The  exemplification  of  the  record  was 
properly  admitted  in  evidence.     It  was  proved 
that  Morris  S.  Miller,  by  whom  it  was  signed, 
was  first  judge  of  the  County  of  Oneida  at  the 
time;  the  omission  to  add  his  official  character 
to  his  signature  did  not  vitiate  the  record. 
But  probably  the  execution  without  any  record 
would  have  been  sufficient  to  have  been  proved 
in  this  case.  It  is  not  for  the  sheriff  or  his  rep- 
resentatives, in  a  case  like  this,  to  put  the  plaint- 
iff upon  the  proof  of  a  judgment.     He  is  es- 
topped from  denying  it. 

Motion  for  new  trial  denied. 

Venue— Action  against  public  officer.  Applied— 13 
Abb.  N.  S.,  421. 

Cited  in— 13  Wend.,  266 ;  17  Wend.,  326  ;  24  Wend., 
383;  Edm.,  385. 

Executors  and  administrators— Disputing  demand— 
Construction  of  Statute.  Cited  in— 2  Barb.  Ch.,  422 ; 
50  N.  Y.,  543 ;  3  Lans.,  27 ;  26  Barb.,  335  ;  47  Barb.,  211, 
416. 

Omission  in  record— When  may  he  supplied  byparol. 
Cited  in— 2  N.  Y.,  476  ;  23  How.  Pr.,  126. 

Action  against  sheriff  and  representatives— Appli- 
cation of  Stat.  of  Urn.  Cited  in— 3  Barb.,  252;  6  Barb.. 
468  ;  18  Barb.,  91 ;  1  Leg.  Obs.,  125. 
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Compromise  of  Suit  by  Assignee  of  Chose  in  Ac- 
tion in  Suit — Costs — Competency  of  Witness — 
Practice — This  Court  will  not  Notice  as  Error, 
a  Point  not  Decided  Below. 

Where  a  party  takes  the  assignment  of  a  chose  in 
action  in  suit,  and  on  a  compromise  with  the  defend- 
ant, accepts  a  specific  sum  in  lieu  of  damages  and 
costs,  he  becomes  thereby  liable  to  the  attorney 
prosecuting  the  suit  for  the  taxable  costs,  and  an 
action  may  accordingly  be  maintained  against  him 
for  the  recovery  thereof. 

Where  two  attorneys  transact  business  together 
as  partners,  and  a  suit  is  brought  in  the  name  of 
one  of  them  against  a  client  ( or  a  person  standing 
in  the  place  of  a  client)  for  the  recovery  of  the  tax- 
able costs  of  a  suit  prosecuted  in  the  name  of  one 
of  the  attorneys  alone  as  the  attorney  on  record, 
the  other  is  a  competent  witness  for  the  plaintiff, 
on  executing  to  him  a  release ;  the  equitable  claims 
of  the  witness,  if  any,  go  to  his  credibility,  and  not 
to  his  competency. 

Where,  in  deciding  the  competency  of  such  wit- 
ness, the  judge  before  whom  the  cause  was  tried, 
arguendo  expressed  the  opinion  that  such  witness 


could  not  have  been  joined  as  a  co-plaintiff  in  the 
suit,  the  defendant  on  a  writ  of  error  is  not  at  liber- 
ty to  insist  upon  such  point  as  error,  it  not  having 
been  presented  for  decision;  the  exception  taken  on 
the  trial,  relating  solely  to  the  decision  of  the  judge, 
as  to  the  competency  of  the  partner  as  a  witness. 

Citations— 5  Wend.,  55 ;  Doug.,  238 ;  6  T.  R.,  362 ;  15 
Johns.,  406,  407. 

ERROR  from  the  N.  Y.  C.  P.  Lee  sued 
Ward  for  work,  labor  and  services,  and 
for  moneys  had  and  received  to  the  plaintiff's 
use.  The  plaintiff  proved,  that  as  the  attorney 
of  one  Little,  he  prosecuted  an  action  of  tres- 
pass, in  the  Superior  Court  of  the  City  of  N. 
Y.,  against  one  Coit  and  others,  which  was 
compromised  Jan.  5,  1832,  by  the  defendants 
agreeing  to  pay  $100  in  full  of  the  damages 
and  costs  of  such  suit.  The  agreement  first 
made  by  Coit  was,  that  he  should  pay  $50  and 
the  costs,  in  full  of  the  trespass  suit ;  but  on 
the  interposition  of  the  defendant's  counsel, 
they  finally  agreed  to  pay  $100  in  lieu  of  dam- 
ages and  costs,  Jan.  6,  the  $100  were  paid  by 
the  defendants  into  the  hands  of  C.  C.  King, 
their  attorney,  to  pay  over.  On  the  same  day 
that  the  money  was  paid  to  Mr.  King,  notice 
was  given  to  him  by  Mr.  Lee  not  to  pay  it  over 
until  the  costs  of  the  suit  were  paid.  After 
this  notice,  Ward  gave  notice  to  Mr.  King  that 
he  claimed  the  $100  as  the  assignee  of  Little, 
by  virtue  of  an  assignment  *of  the  cause  [*42 
of  action  of  Little  against  Coit  and  others,  exe- 
cuted Jan.  3,  1832.  Lee  also  gave  notice  to 
Ward  of  his  claim  to  the  taxable  costs,  and  re- 
quested him  to  consent  to  the  payment  of  the 
same.  Ward  answered  that  he  had  an  assign- 
ment from  Little  of  the  proceeds  of  the  suit, 
and  meant  to  hold  them  if  the  law  would  per- 
mit him.  Jan.  20,  King,  with  the  assent  of 
Little,  paid  the  $100  to  Ward,  and  took  his  in- 
demnity, in  which  it  was  recited  that  Lee  had 
forbidden  the  payment  of  the  money  to  Little. 
On  the  same  day,  a  notice  in  writing  from  Lee 
was  left  at  Ward's  office,  apprising  him  of  the 
lien  for  costs  upon  any  money  received  in  the 
suit  of  Little  against  Coit  and  others.  The 
costs  were  taxed  at  $84. 75.  The  principal  facts 
on  the  part  of  the  plaintiff  were  proved  by 
Thomas  R.  Lee,  a  brother  of  the  plaintiff,  who, 
when  called,  was  examined  by  the  defendant 
as  to  his  interest.  He  stated  that  he  was  the 
partner  of  the  plaintiff  in  the  practice  of  the 
law,  and  concerned  generally  with  him,  but 
that  the  plaintiff  was  the  sole  attorney  on  the 
record  in  the  suit  of  Little  against  Coit  and 
others,  and  that  he,  the  witness,  had  released 
to  the  plaintiff,  unconditionally,  the  costs  in 
that  suit  (the  release  was  produced  and  proved). 
Being  asked  whether  he  did  not  expect  a  por- 
tion of  those  costs,  he  said  he  did  not  know 
that  he  could  answer  as  to  that,  but  that  he  had 
given  a  release  in  the  .usual  manner.  Being 
asked  whether  he  did  not  believe  that  he  was 
to  participate  in  those  costs,  he  answered  that 
he  could  not  say  that  he  believed  that  he  was 
to  participate  in  them — that  between  his  broth- 
er and  himself  there  had  been  no  understand- 
ing. Being  asked  whether  from  anything  he 
had  heard  from  his  brother  since  the  release, 
he  did  not  expect  to  derive  a  benefit  from  this 
suit,  he  answered  that  he  must  say  that,  from 
anything  so  heard,  he  did  not  expect  to  derive 
any  benefit.  The  court  ruled, thatasthe plaint- 
iff was  the  attorney  on  record  in  the  suit  of 
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Little,  and  the  present  suit  being  for  taxed 
•costs  in  that  action,  the  same  must  necessarily 
be  in  the  name  of  the  present  plaintiff;  but  that 
the  witness,  as  a  sharer  in  the  profits  of  the 
business,  might  have  an  equitable  interest.un- 
less  such  interest  was  released,  and  that  such 
release  having  been  given,  he  had  no  demands 
43*]  *against  the  plaintiff  for  any  part  there- 
of, unless  some  new  promise  had  been  made  to 
him  subsequent  to  the  release,  and  that  there 
being  no  proof  of  any  such  promise,  he  was  a 
competent  witness.  To  this  decision,  the  coun- 
sel for  the  defendant  excepted.  The  judge  re- 
fused to  nonsuit  the  plaintiff  and,  under  his 
direction,  the  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  excepted  to  the  de- 
cision of  the  judge  refusing  to  grant  a  nonsuit. 
Judgment  was  rendered  for  the  plaintiff,  and 
the  defendant  sued  out  a  writ  of  error.  The 
•cause  was  submitted  on  written  arguments. 

Mr.  D.  D.  Field,  for  plaintiff  in  error. 

Mr.  T.  R.  Lee,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff in  error  makes  a  point  that  Thomas  R.  Lee 
-ought  to  have  been  joined  in  the  suit  below  as 
«  co-plaintiff,  and  insists  that  the  judge,  before 
whom  the  case  was  tried,  decided  that  both 
parties  could  not  be  joined.  What  was  said  by 
the  judge  in  reference  to  the  parties  to  the  ac- 
tion was  merely  arguendo.  The  point  was  not 
presented  to  him  for  decision,  and  if  his  rea- 
soning was  incorrect,  all  the  plaintiff  in  error 
•can  present  upon  this  writ  of  error  is  the  point 
decided  by  the  judge,  to  wit :  that  T.  R.  Lee 
was  a  competent  witness  :  in  respect  to  which 
there  can  be  no  doubt.  The  release  conveyed 
.all  the  interest  of  the  witness ;  and  even  had  he 
stated  that  he  expected  his  brother  would  give 
him  a  portion  of  the  costs,  that  would  not  have 
been  sufficient  to  exclude  him  as  a  witness  ;  it 
would  go  to  his  credibility,  not  to  his  compe- 
tency. An  interest  which  excludes  a  witness 
is  a  direct  and  certain  legal  interest.  5  Wend., 
55.  The  counsel  for  the  plaintiff  in  error  re- 
fers us  to  the  decisions  of  other  courts  for  the 
rule  on  this  subject ;  but  however  we  may  re- 
spect those  courts, we  prefer  following  our  own 
decisions. 

The  other  point  in  the  case  is,  whether  the 
plaintiff  is  entitled  to  recover  the  amount  of 
his  costs.  This  is  a  question  between  attorney 
and  client.  There  is  no  question  here  of  set- 
off  between  the  parties  to  the  suit ;  that  class 
44*]  of  cases  has  *no  connection  with  this. 
Ward,  the  defendant  here,  took  an  assignment 
of  such  damages  as  might  be  recovered  in  an 
action  of  trespass  then  pending,  and  which  was 
ready  for  trial,  and  in  which  the  present  plaint- 
iff was  the  plaintiff's  attorney.  Two  days  after 
the  date  of  the  assignment,  it  was  proposed  by 
the  plaintiff  in  that  suit,  who  then  was  Mr. 
Ward,  that  the  defendants  should  pay  $50  and 
the  costs,  thereby  admitting  that  costs  were 
due  the  attorney.'  The  proposition  to  pay  the 
gross  sum  of  $100  in  lieu  of  damages  and  costs, 
came  from  the  defendants  in  that  suit.  Ward, 
therefore,  settled  the  suit  with  a  full  knowl- 
edge that  costs  were  due;  and  by  agreeing  to 
take  $100,  including  costs,  he  impliedly,  at 
least,  assumed  the  payment  of  those  costs.  In 
justice  and  equity,  and  I  think  in  law  too,  he 
can  no  more  secure  himself  from  the  payment 
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of  those  costs  than  could  Little,  the  assignor. 
The  assignee  is  substituted  in  his  place,  and 
takes  the  fund  subject  to  the  claims  of  the  at- 
torney, by  whose  diligence,  labor  and  money, 
that  fund  was  created.  None  of  the  cases  re- 
ferred to  are  like  this  case;  but  they  establish 
principles  which  confirm  to  the  attorney  the 
fruits  of  his  labor  as  between  him  and  his 
client.  In  Welsh  v.  Hole,  Doug.,  238,  the  plaint- 
iff compromised  the  suit  after  judgment  and 
execution,  and  released  the  defendant  from 
debt  and  cost.  Ld.  Mansfield  said:  "  An  at- 
torney has  a  lien  on  the  money  recovered  by 
his  client  for  his  bill  of  costs  ;  if  the  money 
come  to  his  hand,  he  may  retain  to  the  amount 
of  his  bill.  He  may  stop  it  in  transitu,  if  he  can 
lay  hold  of  it.  If  he  apply  to  the  court,  they 
will  prevent  its  being  paid  over  till  his  demand 
is  satisfied.  I  am  inclined  to  go  still  further, 
and  to  hold  that  if  the  attorney  gave  notice  to 
the  defendant  not  to  pay  till  his  bill  should  be 
discharged,  a  payment  by  the  defendant  after 
such  notice  should  be  in  his  own  wrong,  and 
like  paying  a  debt  which  has  been  assigned 
after  notice."  As  no  notice  had  been  given  in 
that  case,  the  court  held  the  defendant  dis 
charged.  In  Head  v.  Dupper,  6  T.  R. ,  362,  Ld. 
Kenyon  says:  "  The  principle  by  which  this 
application  is  to  be  decided  was  settled  long 
ago,  namely,  that  the  party  should  not  run 
away  with  the  fruits  of  the  cause,  without  sat- 
isfying the  legal  demands  of  his  attorney,  by 
whose  industry,  *and  in  many  instances  [*45 
at  whose  expense  those  fruits  are  obtained." 
In  this  case,  notice  had  been  given  to  the  de- 
fendant's attorney  not  to  pay  over  the  money 
in  his  hands,  but  he  had  paid  it  over  to  the 
plaintiff  notwithstanding  the  notice,  and  the 
court  held  him  liable  to  pay  the  costs  to  the 
plaintiff's  attorneys.  In  Martin  v.  Hawks,  15 
Johns.,  406,  407,  this  court  recognized  the 
above  cases,  and  Mr.  J.  Spencer  remarked,  that 
after  notice,  the  attorney  was  to  be  regarded  as 
an  assignee  of  the  judgment,  upon  which  he 
has  a  lien  for  his  costs,  and  cannot  bedevested 
of  his  equities,  when  all  parties  to  the  transac- 
tion had  notice  of  his  claim,  and  forbidden  to 
do  any  act  which  should  prejudice  it.  Upon 
these  authorities  (and  many  more  might  be 
cited),  there  is  no  doubt  but  the  defendants 
Coit  and  Wintringham,  and  their  attorney, 
Mr.  King,  might  be  compelled  to  repay  the 
costs  to  the  plaintiff  Lee,  had  they  paid  the 
$100  to  Little,  the  plaintiff  on  the  record.  Upon 
that  state  of  facts,  the  case  of  Reed  v.  Dupper 
would  compel  Mr.  King  to  pay  it.  If  a  de- 
fendant and  his  attorney,  under  such  circum- 
stances, would  have  no  equity,  what  equity  can 
a  plaintiff  have  who  has  received  the  costs  due 
to  his  attorney, and  withholds  the  money?  That 
he  is  the  assignee  of  the  plaintiff  gives  him  no 
equity  against  his  attorney.  He  knew  the  mat- 
ter which  he  purchased  was  in  suit,  and  that 
costs  were  due  the  attorney;  no  notice  was  nec- 
essary to  be  served  on  him. 

Again ;  according  to  the  doctrine  of  Ld. Mans- 
field, the  attorneys'  lien  attached  upon  this 
$100  before  it  was  paid  by  Coit  and  Wintring- 
ham; for  surely,  as  to  them,  it  made  no  differ- 
ence whether  Little  or  Ward  was  the  party  in 
interest  as  plaintiff.  The  attorney  having  given 
notice  to  them,  was  entitled  to  the  money  from 
them.  The  attorney  had  a  lien  upon  the  fund 
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in  their  hands,  and  the  lien  continued  upon 
the  fund  in  the  hands  of  Mr.  King;  and  he 
might  have  been  compelled  to  pay  it,  for  he 
had  notice  before  he  received  the  money  and 
paid  it  over  to  Ward.  Ward  had  notice  of  the 
lien  upon  the  fund  before  he  received  it,  and 
took  it  subject  to  that  lien.  I  am  now  suppos- 
ing, what  1  deny  to  be  true,  that  Ward  stood 
in  any  better  situation  than  Little.  The  doc- 
46*]  trine  *that  an  assignee  bonaf.de,  and  for 
valuable  consideration,  is  to  be  protected  where 
the  assignor  would  not,  has  no  application  to 
such  a  case.  What  was  assigned?  Surely  not 
$100  or  any  other  sum,  but  such  damages  as 
Little  might  recover  in  an  action  of  trespass, 
subject  to  all  the  equities  of  the  attorney.  I 
need  not  inquire  whether  such  an  assignee  can 
be  regarded  in  a  court  of  law.  Suppose  he  can, 
what  equity  has  he  superior  to  the  attorney 
who  conducts  his  suit?  He  is  substituted  in  the 
place  of  Little,  with  no  greater  rights  than  Lit- 
tle had  as  between  client  and  attorney.  Ward 
having  received  the  money  which  belonged  to 
the  attorney,  the  latter  may  recover  it  in  the 
equitable  action  of  money  had  and  received  to 
his  use.  The  learned  judge  in  the  court  below 
decided  correctly,  and  his  judgment  must  be  af- 
firmed. 
Cited  in— 15  Barb.,  594:  10  Bos.,  152. 


LODER  «.  PHELPS. 

Justice  of  Peace — Issue  of  Warrant — Contents 
of  Affidavit— Action  f 01-  Assault,  Battery  and 
False  Imp)'isonment — Pleading. 

A  justice  of  the  peace  is  not  authorized  to  issue  a 
warrant  against  an  inhabitant  having  a  family  or 
against  a  freeholder,  unless  the  applicant  state  in 
the  affidavit  upon  which  he  applies  for  such  process, 
facts  and  circumstances  showing  the  grounds  of  his 
application;  the  mere  allegation  that  he  believes 
tnere  will  be  danger  of  losing  his  debt  unless  a  war- 
rant issues,  is  not  enough. 

In  an  action  charging  an  assault.battery  and  false 
imprisonment,  a  plea  justifying  the  assault  and  im- 
prisonment, but  saying  nothing  as  to  the  battery,  is 
bad,  as  being  an  answer  to  only  part  of  the  count, 
notwithstanding  that  a  separate  plea  of  the  general 
issue  is  put  into  the  whole  declaration. 

So  a  plea  commencing  as  an  answer  only  to  a  part 
of  the  cause  of  action,  and  praying  judgment  of  the 
action  generally,  is  bad. 

Citations— 20  Johns.,  206 ;  2  Wend.,  419  ;  8  Wend., 
617 ;  2  R.  S..  228,  sec.  17,  sub.  4;  3  Cow.,  206;  11  Johns., 
175;  12  Johns.,  257;  Cow.  Tr.,  256;  6  Wend.  438;  6 
Cow..  234. 

TERROR  from  the  Monroe  C.  P.  Loder  sued 
JLA  Phelps  is  an  action  of  assault  and  battery 
and  false  imprisonment.  The  declaration  con- 
tained two  counts  :  in  the  first  the  plaintiff 
charges  that  the  defendant  assaulted  him,  laid 
hold  of  him,  pulled  and  dragged  him  about, 
and  struck  him  a  great  many  violent  blows, 
and  obliged  him  to  go  a  great  distance,  to  wit: 
15  miles,  to  a  certain  place,  describing  it,  and 
there  imprisoned  him,  without  any  reasonable 
excuse  or  probable  cause,  for  a  long  space  of 
time,  to  wit:  48  hours,  etc.  The  second  count 
47*]  was  substantially  like  the  first.  *The  de- 
fendant pleaded:  1.  The  general  issue;  2.  A 
justification  as  to  the  assault  and  imprisonment, 
under  and  by  virtue  of  a  warrant  issued  by  a 
justice  of  the  peace,  under  the  Act  Giving  Ju- 
risdiction to  Justices  of  the  Peace  in  Certain 
Civil  Suits,  on  the  application  of  the  defendant 
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that  he  would  loose  his  debt  unless  a  warrant 
was  granted  to  him  against  the  now  plaintiff  ; 
wherefore  the  defendant  prayed  judgment  if 
the  plaintiff  ought  to  have  or  maintain  his  ac- 
tion thereof  against  him,  etc. ;  and  3.  A  plea 
similar  to  the  last.  To  the  last  two  pleas  the 
plaintiff  demurred,  and  to  the  first  took  issue. 
The  C.  P.  adjudged  the  pleas  demurred  to,  to 
be  good,  and  gave  judgment  thereon  for  the 
defendant,  and  the  cause  went  to  trial  on  the 
issue  of  fact.  On  the  trial,  the  arrest  of  the 
plaintiff  was  proved,  under  a  warrant  put  into 
the  hands  of  a  constable  by  the  defendant.  The 
defendant  proved  that  the  warrant  was  issued 
by  a  justice  of  the  peace  on  his  application, 
and  on  his  making  an  affidavit  before  the  jus- 
tice, in  these  words:  "  Stephen  M.  Phelps  be- 
ing duly  sworn,  deposes  and  says,  that  he  has, 
as  he  supposes,  good  cause  of  action  against 
Mitchel  Loder,  and  that  he  believes  there  will, 
be  danger  of  losing  the  said  debt  or  demand, 
unless  warrant  issue  forthwith."  The  C.  P. 
charged  the  jury  that  the  defendant  had  es- 
tablished his  justification,  and  that  he  was  en- 
titled to  their  verdict.  The  jury  accordingly 
found  for  the ,  defendant ;  on  which  verdict 
judgment  was  entered.  The  plaintiff  sued  out 
a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  C.  P.  Kirkland,  for  defendant  in  er- 
ror, in  support  of  the  pleas,  cited  Gould,  PI., 
361,  and  19  Com.  L.  R.,  169;  and  in  support  of 
the  justification,  urged,  that  although  the  pro- 
ceedings before  the  justice,  might  have  been 
reversed  on  certiorari  for  the  defect  of  the 
affidavit,  still  that  until  reversal  they  should  be 
held  good, and  the  party  obtaining  the  warrant 
be  protected  from  an  action  of  trespass;  in  sup- 
port of  which  position  he  cited  4  Wend.,  140^ 
7  Id.,  200,  and  9  Cow.,  61. 

*Byihe  Court,  Sutherland,  J.  The  [*48 
demurrers  to  the  second  and  third  pleas  are 
well  taken.  Those  pleas  commence  as  an  an- 
swer only  to  a  part  of  the  cause  of  action,  but 
pray  judgment  of  the  action  generally;  they 
are  clearly  bad  on  this  ground.  But  if  the  con- 
clusion had  been  right,  they  would  still  have 
been  bad,  on  the  ground  that  they  contain  an 
answer  only  to  a  part  of  the  count.  20  Johns., 
206;  2  Wend.,  419;  8  Id.,  617. 

The  warrant  under  which  the  defendant 
sought  to  justify  the  arrest  of  the  plaintiff  was 
applied  for  and  issued  under  the  Act,  2  R.  S., 
228,  sec.  16,  sub.  4,  which  authorizes  the  issu- 
ing of  a  warrant,  notwithstanding  the  defend- 
ant is  an  inhabitant  of  the  county  having  a. 
family,  or  a  freeholder  of  the  same  county,  if 
it  shall  appear  to  the  satisfaction  of  the  justice, 
by  the  affidavit  of  the  applicant  or  of  any  other 
witness,  that  the  plaintiff  will  be  in  danger  of 
losing  his  debt  or  demand  unless  such  warrant 
be  granted.  It  is,  however,  provided  by  section 
19  of  the  same  Act,  "that  in  all  cases  upon 
application  for  a  warrant  (except  when  the 
suit  shall  have  been  commenced  by  summons), 
the  person  applying  shall,  by  affidavit,  state 
the  facts  and  circumstances  within  his  knowl- 
edge, showing  the  grounds  of  his  application, 
whereby  the  justice  may  the  better  judge  of 
the  necessity  and  propriety  of  issuing  such  war- 
rant." This  section  must  be  construed  as  quali- 
fying the  16th  section,  and  as  prescribing  the 
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contents  of  the  affidavit,  which  the  applicant 
shall  make  when  he  asks  for  a  warrant.  The 
justice  has  no  right  to  be  satisfied  with  an 
affidavit,  in  the  general  terms  employed  in  this 
case;  it  states  no  fact  or  circumstance  whereby 
he  could  judge  of  the  necessity  or  propriety  of 
issuing  the  warrant;  without  such  specification, 
he  had  no  right  or  jurisdiction  to  issue  the 
process,  3  Cow.,  206;  11  Johns.,  175;  12  Id., 
257;  Cow.  Tr.,  256;6  Wend.,  438;  6  Cow.,  234; 
and  it  can  afford  no  protection  to  the  defend- 
ant, who  was  the  party  who  procured  it.  The 
court  below,  therefore,  erred  in  charging  the 
jury  that  the  defendant  had  made  out  a  good 
justification  under  the  warrant.  Not  only  the 
defendant's  special  pleas,  therefore,  are  bad, 
but  the  defense  failed  under  the  issue  of  fact, 
and  the  judgment  below  must  be  reversed. 
Judgment  reversed;  venire  de  novo,  etc. 

Warrant  —  When  justice  of  peace  authorized  to  issue. 
Cited  in—  18  Wend.,  615  ;  24  Wend.,  114  ;  4  N.  Y.,  256, 
383  ;  14  Hun,  268  ;  3  Barb.,  101  ;  14  Barb.,  99  ;  15  Barb., 
295  ;  35  Barb.,  632  ;  23  How.  Pr.,  218  ;  Co.  K.  N.  S.,  269. 

Defective  pleading—  Answeringlpart,  and  praying 
judgment  geiierally.  Cited  in—  19  Wend.,  549  ;  6  Hill, 
420. 


49*]       *WILKIE  v.  CHADWICK. 

Action  against  Witness  for  Non-attendance  — 
Venue  —  Witness  Entitled  to  Reasonable  Time 
for  Travel. 

A  witness  is  entitled  to  reasonable  time  for  travel, 
availing  himself  of  the  ordinary  modes  of  convey- 
ance ;  he  cannot  limit  his  traveling  to  30  miles  per 
day  ;  nor  can  he  be  required  to  travel  on  Sunday. 

In  an  action  against  a  witness  for  the  penalty  given 
by  statute  for  non-attendance,  the  venue  is  local, 
and  must  be  laid  in  the  county  in  which  the  sub- 
poena is  served 

Citat  ons—  12  Wend.,  147  ;  2R.  S.,482,  sec.  8 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Onondaga  Circuit  in  Mar  ,  1832,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges,  brought  against  the  defendant  for  his 
non-attendance  as  a  witness,  at  a  Court  of  C. 
P.  held  at  Albion,  in  the  County  of  Orleans, 
on  the  third  Monday  of  June,  1831,  according 
to  the  requirement  of  a  subpoena  served  upon 
him  in  a  cause  prosecuted  by  the  plaintiff. 
The  defendant  resided,  at  the  time  of  the  service 
of  the  subpoena,  at  Skaneateles,  in  the  County 
of  Onondaga,  a  distance  of  114  miles  from  the 
court-house  in  Albion.  The  service  was  made 
about  sunset  of  Friday  preceding  the  return 
day  of  the  writ;  the  hour  mentioned  in  which 
was  10  o'clock  A.  M.,  and  witness'  fees  to  the 
amount  of  $4.50  were  paid  to  the  defendant. 
In  consequence  of  the  non-attendance  of  the 
witness,  the  plaintiff  was  obliged  to  postpone 
the  trial  until  the  next  term,  and  to  pay  costs 
to  the  defendant  in  that  suit,  to  the  amount  of 
$5.50.  He  proved  that  his  own  costs  for  the 
term  were  $15.40,  and  he  offered  to  prove  that 
the  defendant  had  agreed,  previous  to  the 
service  of  the  subpoena,  that  he  would  ask  no 
further  notice  to  attend  court,  than  what  would 
be  absolutely  necessary  to  travel  the  distance. 
This  testimony  was  refused  to  be  received. 
The  declaration  contains  three  counts  :  1.  For 
damages  sustained  by  the  plaintiff  in  conse- 
quence of  the  non-attendance  of  the  witness;  2. 
For  the  penalty  of  $50,  given  by  the  statute; 
and  3.  The  common  money  count.  The  de- 
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fendant  moved  for  a  nonsuit,  on  the  grounds: 
1 .  That  the  venue  was  local,  and  that  it  should 
have  been  laid  in  Orleans;  and  2.  That  the 
plaintiff  had  failed  *to  show  a  right  of  [*5O 
action,  inasmuch  as  it  was  manifest  that  the 
defendant  had  not  sufficient  time  to  arrive  at 
court  in  due  season  after  service  of  the  sub- 
poena, allowing  30  miles  for  a  day's  travel,  and 
excluding  Sunday.  The  judge  refused  to  non- 
suit the  plaintiff,  and  charged  the  jury  that  a 
witness  is  not  entitled  to  time  to  travel  to  court 
at  the  rate  of  30  miles  per  day,  but  that  a 
reasonable  time,  according  to  the  ordinary 
modes  of  traveling,  must  be  allowed  to  him; 
and  that  he  cannot  be  required  to  travel  on 
Sunday.  The  jury  found  for  the  defendant. 
The  plaintiff  moved  to  set  aside  the  verdict. 

Mr.  H.  R.  Selden,  for  plaintiff. 

Mr.  F.  G.  Jewett,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
was  right  in  refusing  to  nonsuit  the  plaintiff. 
It  has  been  decided  in  Cogswell  v.  Meech,  12 
Wend.,  147,  that  an  action  of  this  kind  is  local, 
in  so  far  as  the  plaintiff  seeks  to  recover  the 
penalty,  but  transitory  if  he  seeks  merely  to 
recover  damages.  By  2  K.  S. ,  482,  sec.  8,  every 
action  for  a  penalty  or  forfeiture  shall  be 
brought  in  the  county  where  the  act  was  done 
upon  which  such  penalty  or  forfeiture  attached; 
and  if  brought  in  the  Supreme  Court,  the  venue 
in  such  action  shall  be  laid  in  such  county. 
The  service  of  the  subpoena  and  the  default  of 
the  defendant  were  in  the  County  of  Ononda- 
ga, where  the  venue  in  this  suit  was  laid. 

The  judge  was  right  also  in  saying  that  the 
defendant  must  have  a  reasonable  time  to  travel 
to  court  according  to  the  usual  modes  of  public 
conveyance,  without  being  required  to  travel 
on  the  Sabbath;  but  that  he  was  not  entitled 
to  time  at  the  rate  of  30  miles  per  day. 

Even  if  the  evidence  offered  should  have 
been  received,  it  could  not  have  varied  the 
result;  for  the  judge  stated  to  the  jury  that  if 
there  was  time  for  the  defendant,  by  the  usual 
public  conveyances,  to  travel  from  his  resi- 
dence to  the  place  where  the  subpoena  was  re- 
turnable on  Monday  morning,  without  travel- 
ing on  the  Sabbath,  the  plaintiff  should  re- 
cover. This  is  all  the  plaintiff  could  ask,  if 
he  had  shown  a  special  *agreement  that  [*5 1 
no  longer  notice  should  be  given  than  was  ab- 
solutely necessary.  Under  such  a  stipula- 
tion, the  court  would  not  hold  the  defendant 
should  be  compelled  to  travel  on  the  Sabbath, 
when  the  statute  says  he  shall  not. 

New  trial  denied. 


Cited  in— 17  Wend.,  326 ;  4  Denio, 
449. 


I ;  12  How.  Pr., 


WATSON  v.  SMITH. 

Power  of  Marine  Court,  of  New  York  City,  to 
Issue  Commissions — Competency  of  Witnesses. 

The  Marine  Court  of  the  City  of  N.  Y.  have  power 
to  issue  a  commission  to  examine  witnesses  residing 
abroad. 

The  assignor  of  a  chose  in  action  is  a  competent 
witness  for  an  attorney  who  commences  a  suit  upon 
the  same,  upon  the  employment  of  the  assignee, 
and  subsequently  claims  the  costs  of  such  suit  of 
the  assignee. 

Tp  RROR  from  the  Superior  Court  of  the  City 
-U     of  N.   Y.  Smith  sued  Watson    in    the 

291 


51 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1834 


Marine  Court  of  the  City  of  K  Y.,  to  recover 
the  costs  of  certain  suits  prosecuted  by  him, 
as  the  attorney  of  Watson,  for  the  recovery  of 
a  demand  assigned  to  Watson  by  one  W.  A. 
Blackney,  and  also  to  recover  the  costs  of  the 
defense  of  one  of  the  suits  which  Smith  had 
been  obliged  to  advance.  The  suits  in  which 
the  costs  accrued,  were  prosecuted  in  the  name 
of  Blackney.  The  testimony  of  Blackney  was 
taken  under  a  commission  to  examine  wit- 
nesses, issued  by  the  Marine  Court.  It  was  ob- 
jected that  the  Marine  Court  had  no  authority 
to  issue  the  commission,  and  the  testimony  of 
Blackney,  taken  under  it,  was  also  objected 
to,  on  the  ground  of  interest,  because  he  was 
the  plaintiff  in  the  suit  and,  therefore,  prima- 
rily liable  for  the  costs.  Both  objections  were 
overruled  by  the  Marine  Court,  and  judgment 
rendered  for  the  plaintiff,  which,  on  certiorari, 
was  affirmed  by  the  Superior  Court.  The  de- 
fendant sued  out  a  writ  of  error. 

Mr.  C.  Judson,  for  plaintiff  in  error. 

Mr.  G.  Clark,  for  defendant  in  error. 

52*]  *  By  the  Court,  Savage,  Gh.  J.  As 
to  the  first  point,  it  is  only  necessary  to  say 
that  the  Marine  Court  is  declared  by  statute  a 
court  of  record,  and  all  courts  of  record  are 
authorized  to  issue  commissions.  It  is  true 
some  of  the  provisions  of  the  statute  respect- 
ing the  issuing  of  commissions  do  not  apply  to 
the  Marine  Court ;  such,  for  instance,  as  that 
a  commission  may  be  issued  after  interlocutory 
judgment,  to  be  used  upon  the  execution  of  a 
writ  of  inquiry  ;  but  still  the  statute  gives  the 
power,  and  it  is  a  salutary  one.  It  is  not  for 
this  court  to  say  that  it  shall  not  be  exercised, 
It  is.indeed, singular  that  the  Legislature  should 
give  this  court  power  to  send  a  commission  into 
other  States  and  foreign  countries  to  take  testi- 
mony, and  yet  not  authorize  it  to  send  a  sub- 
poena into  an  adjoining  county  ;  but  it  is  our 
business  to  ascertain  the  law,  not  to  make  it. 

The  next  question  is,  whether  Blackney  was 
interested.  He  had  become  insolvent  and  as- 
signed his  property  and  choses  in  action  to 
Watson,  who  was  one  of  his  creditors.  The 
suits  in  which  costs  accrued  to  Smith,  were 
brought  in  Blackney '&  name,  founded  on  a  note 
payable  to  him.  I  cannot  perceive  that  Black- 
ney had  any  interest  in  the  event  of  this  suit. 
Smith  was  employed  by  Watson,  as  is  proved 
by  Watson's  letter.  Blackney  was  but  the 
nominal  plaintiff,  and  had  no  interest,  except 
that  he  might  be  responsible  for  costs  to  the 
defendant  in  those  suits.  Those  costs  had 
been  paid  by  the  plaintiff,  Smith.  He  could 
not  recover  them  of  Blackney,  without  show- 
ing a  request  by  Blackney.  The  judgment  in 
this  case  could  not  be  evidence  for  nor  against 
him  ;  he  was  a  competent  witness.  Whether 
the  testimony  was  sufficient,  is  not  a  question 
to  be  reviewed  on  writ  of  error. 

Judgment  affirmed. 

Overruled— 6  Hill,  591. 
Cited  in-3  Leg.  Obs.,:259. 


53*] 


*THAYER  v.  ROCK. 


Parol  Contract,  for  Sale  of  Real  and  Personal 
Property,  is  Void. 

A  contract,  made  as  well  for  the  sale  of  real  as  of 
personal  property,  which  is  entire,  founded  upon 
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one  and  the  same  consideration,  and  is  not  reduced 
to  writing1,  is  void,  as  well  in  respect  to  the  personal 
as  the  real  property,  the  subject  of  the  contract. 

Citations— 15  Johns.,  503;  2  Vent.,  233:  22  Vin.  Abr., 
tit.  Void  &  Voidable,  a,  pi.  21 ;  7  T.  H.,  204 ;  8  Johns., 
256  ;  5  Wend.,  164. 

ERROR  from  the  Washington  C.  P.  Rock 
sued  Thayer  in  a  justice's  court, in  trover, 
for  a  quantity  of  wood.  Thayer,  by  parol, 
sold  to  one  Blake  an  undivided  sixth  part  of  a 
mill-site, and  all  the  timber  and  irons  belonging 
to  the  mill,  except  a  saw.  Thayer,  having  no 
title  to  the  premises  except  under  a  parol  con- 
tract, gave  written  instructions  to  his  vendor 
to  convey  the  title  to  Blake.  The  sale  of  the 
mill- site  and  timber  was  thus :  Thayer  and 
Blake  made  an  exchange  of  property;  Thayer 
gave  Blake  a  pair  of  small  oxen  and  the  mill- 
site  and  timber,  etc.,  for  a  pair  of  large  oxen, 
Blake  to  pay  the  difference  of  $30,  and  to  de- 
liver to  Thayer  5  cords  of  wood.  The  cattle 
were  exchanged  ;  no  complaint  was  made  as 
to  the  $30  ;  but  the  wood  not  being  delivered, 
Thayer  countermanded  the  order  given  to  his 
vendor  to  convey  the  mill-site,  etc.,  to  Blake. 
In  the  meantime  Blake  sold  all  his  interest  in 
the  mill-site  and  the  timber  of  the  mill  to  one 
Tifft,  who  sold  to  Rock,  the  plaintiff  below  ; 
part  of  the  mill  had  been  carried  off  by  a  fresh- 
et, and  a  part  of  the  timber  of  the  mill  lying  on 
the  lands  of  Thayer,  a  demand  of  it  was  made 
by  Rock,  and  Thayer  refusing  to  deliver  it  up, 
the  suit  below  was  commenced.  The  justice 
gave  judgment  for  the  plaintiff  ;  which  judg- 
ment was  affirmed  by  the  Washington  C.  P. 
The  defendant  below  sued  out  a  writ  of  error. 

Mr.  C.  F.  Ingalls,  for  the  plaintiff  in 
error. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  If  the  sale 
from  Thayer  to  Blake  was  valid,  he  had  no 
right  to  countermand  the  order  or  direction 
which  he  had  given  to  Garrit  to  convey  to 
Blake.  *Thayer  clearly  has  no  interest  [*54 
in  the  property.  If  he  ever  had  any,  it  was  by 
virtue  of  a  parol  contract ;  and  he  conveyed 
away  in  like  manner  all  his  interest  in  the  prem- 
ises except  the  saw,  and  made  a  memorandum 
in  writing  in  testimony  of  the  sale  made  by 
him.  If,  however,  the  parol  contracts  in  re- 
lation to  the  premises  are  all  void,  then  the  ti- 
tle of  the  mill- site  and  timber  is  still  in  the 
original  owners. 

That  the  contracts  to  purchase  and  sell  the 
several  shares  in  the  mill  site  and  privileges, 
being  an  interest  in  land  are  void,  there  can  be 
no  dispute.  The  fact  that  the  purchase  money 
or  consideration  has  been  paid,  does  not  alter 
the  law  ;  money  so  paid,  being  paid  without 
consideration,  may  be  recovered  back.  Rice  v. 
Peet,  15  Johns.,  503.  The  only  real  question  in 
the  case  is,  whether  the  contract  for  the  wood 
or  timber  which  once  composed  the  saw-mill 
is  void  or  valid.  Such  wood  or  timber  after 
the  mill  was  broken  down  and  carried  away, 
has  become  personal  property, and  if  sold  alone 
may  be  sold  by  parol  ;  but  being  connected  in 
the  same  contract  with  the  realty,  and  for  the 
same  consideration,  can  the  same  entire  con- 
tract be  void  in  part  and  valid  in  part  ?  It  has 
been  often  held  that  if  one  entire  contract  be 
void  in  part,  it  is  void  in  toto.  A  parol  prom- 
ise was  made  by  an  executor  on  certain  terms 
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to  pay  a  debt  of  testator's,  and  also  a  debt  of 
his  own  ;  but  adjudged  for  defendant,  for 
the  promise  as  to  the  one  part,  viz. :  the  testa- 
tor's debt,  being  void  by  the  Statute  of  Frauds, 
not  being  in  writing,  it  cannot  stand  good  for 
the  other,  for  it  is  an  entire  agreement.and  the 
action  is  brought  for  both  the  sums.  2  Vent., 
223  ;  22  Vin.  Abr.,  tit.  Void  and  Voidable,  a, 
pi.  21.  In  the  case  of  Chater  v.  Becket,  7  T.  R., 
204,  one  Harris  was  indebted  to  the  plaintiff, 
and  the  defendant  undertook  to  pay  part  of  the 
debt  and  certain  expenses.  He  paid  part  of 
the  debt,  but  not  the  expenses  ;  and  on  suit 
brought,  Ld.Kenyon  said  that  the  promise  was 
void  in  part  by  the  statute,  and  the  agreement 
being  entire,  the  plaintiff  cannot  now  separate 
it,  and  recover  on  one  part  of  the  agreement, 
the  other  being  void.  Grose,  /. ,  say_s,  it  seems 
admitted  that  part  of  this  promise  is  void  by 
the  statute;  but  it  was  one  indivisible  contract, 
and  the  plaintiff  cannot  recover  on  any  part. 
This  court  adopt  the  same  doctrine  in  Craw- 
55*]  ford  v.  Morrett,  8  *Johns.,  256,  where  it 
is  said  :  "This  was  part  of  the  same  contract, 
and  this  last  part  was  void  by  the  Statute  of 
Frauds  ;  and  if  part  of  one  entire  contract  be 
illegal  and  void,  the  whole  is  void."  The  ac- 
tion in  that  case  was  brought  to  enforce  that 
part  of  the  contract  which, if  it  had  stood  alone 
would  have  been  good  ;  but  being  part  of  an 
entire  contract,  embracing  another  subject,  in 
respect  to  which  it  was  void,  the  whole  was 
void.  5  Wend.,  164.  Such  is  the  case  now  be- 
fore court.  The  contract  to  sell  the  mill-site 
and  privileges,  and  also  the  wood  and  timber, 
was  one  entire  contract,  entered  into  for  one 
and  the  same  consideration  ;  the  two  subjects 
cannot  be  separated  ;  and  being  void  in  part, 
is  totally  void.  So  of  the  case  put  by  counsel 
in  argument :  A  sells  to  B  an  acre  of  land  and 
a  pair  of  horses  for  $500,  all  by  one  entire  pa- 
rol  contract ;  the  horses  are  delivered  and  the 
money  paid.  The  counsel  says  the  title  to  the 
horses  passes  ;  not  so,  I  apprehend,  for  the 
contract  as  to  the  land  being  void,  the  whole 
is  void.  A  may  reclaim  his  horses,  or  their 
value,  and  B  may  recover  back  his  $500.  15 
Johns.,  503.  The  judgment  cannot  be  sus- 
tained on  legal  principles,  and  must  be  reversed. 

Distinguished— 23  Wend.,  376. 

Cited  in— 16  Wend.,  27 ;  36  N.  Y.,  639 :  45  N.  Y.,420; 
2  Trans.  App.,  378 ;  20  Barb.,  437 ;  47  Barb.,  175 ;  48 
Super.,  81 ;  67  111,,  471 ;  12  Am,  Rep.,  313  (26  Mich., 
421). 


THE  PEOPLE  v.  WILLIAM  GREEN. 

Practice — Discharge  of  Jury,  without  Agreement, 
Rests  in  Sound  Discretion  of  Court — Reasona- 
ble Time  should  be  Allowed. 

The  discharge  of  a  jury,  in  a  criminal  case,  with- 
out agreeing  on  a  verdict,  is  a  matter  resting  in  the 
sound  discretion  of  the  court  in  which  the  trial  is 
bad. 

The  exercise  of  the  discretion  of  a  court  in  this 
respect  cannot  be  reviewed  on  writ  of  error ;  so 
held  in  this  case,  where  the  jury  were  discharged 
after  only  30  minutes'  consultation. 

It  seems  that  the  power  to  discharge  should  be 
exercised  with  great  caution ;  that  for  a  disagree- 
ment upon  the  first  comparison  of  opinions,  a  jury 
should  not  be  discharged;  that  reasonable  time 
should  be  allowed,  etc. 

Citations— 2  Johns.  Gas.,  301;  18  Johns.,  200;  9  Wh., 
580:  2Cai..  308. 
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ERROR  from  the  N.  Y.  General  Sessions. 
Green  was  indicted  Sep.  9,  1834,  for  grand 
larceny,  and  on  the  same  day  was  arraigned 
and  tried.  The  jury  retired,  and  after  being 
absent  about  half  an  hour,  returned  into  court, 
and  stated  that  they  had  not  agreed.  The  coun- 
sel for  *the  prisoner,  on  being  asked  to  [*56 
consent  to  their  discharge,  refused  to  do  so  ; 
whereupon  the  court  discharged  the  jury.  Sep. 
11  the  same  grand  jury  who  had  found  the  first 
bill  of  indictment  against  the  prisoner,  found 
another  against  him  for  the  same  offense, 
whereon  he  was  arraigned.  He  now  pleaded 
the  above  facts  in  bar  of  the  further  prosecu- 
tion, etc.  To  which  plea  the  district  attorney 
of  N.  Y. demurred.  The  demurrer  was  argued 
before  the  sessions, who  adjudged  the  plea  bad, 
and  ordered  the  prisoner  to  answer.  He  stand- 
ing mute,  a  plea  of  not  guilty  was  entered  for 
him,  whereupon  he  was  tried,  convicted  of 
petit  larceny,  and  sentenced  to  the  penitenti- 
ary. He  sued  out  a  writ  of  error. 

Mr.  N.  B.  Blunt,  for  the  prisoner. 

Mr.  Greene  C.  Bronson,  Atty-Qen.,  for 
the  people. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  whether  the  discharge  of  the  jury  on  the 
first  trial  amounted  to  an  acquittal  of  the  de- 
fendant? The  doctrine  that  juries  are  to  be 
compelled  to  unanimity  by  starvation,  is  near 
akin  to  the  practice  which  once  prevailed  of 
transporting  them  in  carts  from  one  county  to 
another,  as  the  judge  traveled  from  one  assize 
to  another,  until  they  should  agree.  Both  have 
long  since  been  exploded,  and  are  justly  now 
considered  as  evidence  of  the  barbarity  of  the 
age  in  which  they  existed.  The  subject  has 
been  fully  considered  by  this  court  in  several 
cases,  particularly  in  People  v.  Olcott,  2  Johns. 
Cas.,  301,  and  People  v.  Goodwin,  18  Johns., 
200.  The  rule  was  laid  down  by  Mr.  J.  Kent 
in  the  first  of  these  cases,  which  was  acquiesced 
in  by  Ch.  J.  Spencer  in  the  last,  that  the  ques- 
tion of  discharging  a  jury  is  one  which  must 
rest  in  the  sound  discretion  of  the  court:  "Ei- 
ther the  court  must  determine  when  it  is  re- 
quisite to  discharge,  or  the  rule  must  be  inflex- 
ible, that  after  the  jury  are  once  sworn  and 
charged,  [no  other  jury  can,  in  any  event,  be 
sworn  and  charged  in  the  same  cause.  The 
moment  cases  of  necessity  are  admitted  to  form 
exceptions,  that  moment  a  door  is  opened  to 
the  discretion  of  the  *court  to  judge  of  [*57 
that  necessity,  and  to  determine  what  combina- 
tion of  circumstances  will  create  one."  The 
rule  laid  down  by  the  Supreme  Court  of  the 
United  States,  in  U.  S.  v.  Perez,  9  Wh.,  580,  is 
this:  that  "The  law  has  invested  courts  of  jus- 
tice with  the  authority  to  discharge  a  jury  from 
giving  any  verdict,  whenever  in  their  opinion, 
taking  all  the  circumstances  into  consideration, 
there  is  a  manifest  necessity  for  the  act,  or  the 
ends  of  public  justice  would  otherwise  be  de- 
feated." "And  the  security  which  the  public 
have  for  the  faithful,  sound  and  conscientious 
exercise  of  this  discretion  rests  in  this,  as  in 
other  cases,  upon  the  responsibility  of  the 
judges,  under  their  oaths  of  office."  In  both 
courts  it  was  adjudged  that  such  a  discharge 
constitutes  no  bar  to  further  proceedings,  and 
did  not  prevent  another  trial  upon  the  same 
indictment.  The  only  case  in  which  such  a 
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discharge  has  been  held  equivalent  to  an  ac- 
quittal, is,  when  a  juror  has  been  withdrawn 
because  the  public  prosecutor  was  not  pre- 
pared with  his  testimony.  2  Cai.,  308. 

It  is  true  that  in  all  the  cases  which  have 
arisen  in  this  court,  the  jury  has  not  been  dis- 
charged until  a  much  longer  time  had  been 
spent  in  efforts  to  agree  than  in  this  case;  but 
when  it  is  admitted  that  the  court  has  the  pow- 
er to  discharge,  and  that  the  time  when  the 
power  ought  to  be  exercised  rests  in  the  discre- 
tion of  the  court,  a  case  is  presented  in  which 
it  seems  to  me  that  if  the  power  has  not  been 
discreetly  exercised,  there  can  be  no  remedy  by 
writ  of  error.  I  do  not  intend  to  say  that  the 
discretion  of  the  court  below  was  improperly 
exercised.  It  is,  however,  very  unusual  to  dis- 
charge upon  only  an  half  hour's  consultation 
of  the  jury.  Possibly  after  longer  discussion 
there  might  have  been  an  unanimity  of  opin- 
ion. On  that  point  the  court  below,  who  may 
have  known  the  character  of  the  jury,  may 
have  come  satisfactorily  to  the  belief  that  they 
never  would  agree,  and  that  longer  confine- 
ment would  be  unavailing.  I  can  only  repeat, 
what  has  often  been  said  by  others,  that  in 
such  cases  great  caution  and  prudence  are  nec- 
essary. Juries  should  not  be  discharged,  be- 
cause upon  the  first  comparing  of  opinions 
there  happens  to  be  a  disagreement.  Temper- 
ate discussion  may  produce  unanimity,  and 
58*]  *time  should  be  allowed  for  that  purpose; 
but  when  such  time  has  been  allowed,  and  the 
court  become  satisfied  that  there  is  no  reason- 
able prospect  of  an  agreement  by  further  dis- 
cussion, it  then  becomes  their  duty  to  dis- 
charge. 

Judgment  affirmed. 

Cited  in— 3  Park.,  683 ;  4  Park..  533 ;  4  Leg-.  Obs., 
149 ;  5  Allen,  218 ;  44  Am.  Dec.,  404  (2  Gratf .,  567). 


WILLIAMS  t>.  NICHOLS  &  PERRY. 

Wfiere  Master  of  Vessel  is  Consignee  of  Cargo 
he  is  the  Agent  of  Two  Distinct  Principals — 
Owner  Not  Liable  for  Acts  of  Master  as  Con- 


Where  the  master  of  a  vessel  in  which  goods  are 
shipped  is  the  consignee  of  the  cargo,  he  stands  in 
the  relation  of  agent  to  two  distinct  principals ;  in 
the  stowage  of  the  cargo,  its  safe  conveyance  and 
delivery,  he  is  the  agent  of  the  ship  owner ;  but  in 
its  sale,  and  in  accounting  for  its  proceeds,  he  is  the 
agent  of  the  consignor— and  in  such  case,  where  the 
owner  receives  only  the  freight,  and  the  master 
commissions  upon  the  sales,  and  the  master  neglects 
to  account  for  the  proceeds,  an  action  will  not  lie 
against  the  owner  for  such  neglect. 

Citations- Abb.  Ship.,  113, 118 ;  1  Liv.,  70,  sec.  15 ;  2 
Liv.,  215 ;  2  Cai.,  72 ;  11  Johns.,  107. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Williams  sued  Nichols  and  Perry 
in  the  Marine  Court  of  the  City  of  N.  Y.,  and 
declared  against  them,  for  that  he  had  shipped 
100  dozen  brooms  on  board  a  schooner  belong- 
ing to  the  defendants,  to  be  carried  from  N. 
Y.  to  Richmond,  at  the  freight  of  15  cents  per 
dozen,  and  that  the  defendants  had  not  deliv- 
ered the  brooms  to  the  plaintiff  or  his  con- 
signee, or  returned  the  same.  The  declaration 
also  contained  a  second  count,  setting  forth  a 
promise  of  the  defendants  to  carry  the  brooms 
safely  to  Richmond,  and  there  deliver  them  to 
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one  Captain  Avery,  and  charging  negligence 
and  want  of  care  in  the  stowage  and  carriage 
of  the  brooms,  whereby  they  were  spoiled  and 
rendered  of  no  value,  and  that  they  did  not 
deliver  them  in  good  order  to  the  consignee. 
The  defendants  pleaded  the  general  issue.  On 
the  trial  of  the  cause,  it  was  proved  that  the 
brooms  were  put  on  board  the  schooner  of  the 
defendants,  of  which  one  H.  C.  Avery  was 
master  ;  that  the  master  undertook  to  put  the 
brooms  in  the  hold  of  the  vessel,  and  gave  a 
receipt  for  them  in  these  words  :  "  Rec'd  New 
York,  24th  Sep.,  1831,  on  board  the  schooner 
Francis  100  doz.  brooms,  freight  -^  per  dozen, 
consigned  to  Capt.  Avery."  The  brooms  were 
*not  put  in  the  hold  of  the  vessel,  but  [*59 
were  deposited  in  carriages  on  deck,  and  were 
safely  carried  to  Richmond,  with  the  exception 
of  6  or  8  brooms,  the  handles  of  which  were 
broken,  and  were  there  sold  by  Capt.  Avery. 
The  value  of  the  brooms  shipped  by  the  plaint- 
iff was  proved  to  be  from  eight  to  nine  shil- 
lings per  dozen.  The  plaintiffs  proved  that  the 
brooms  were  put  on  board  the  schooner  for 
sale  and  returns,  that  such  was  the  usual 
course  of  trade  between  the  Ports  of  N.  Y.  and 
Richmond,  and  that  the  receipt  given  in  this 
case  was  in  the  customary  form  used  when 
goods  were  shipped  for  sale  and  returns.  It  was 
further  proved  that  it  was  the  usage  of  trade 
between  N.  Y.  and  Richmond,  for  the  masters 
of  vessels  to  take  goods  on  consignment  for 
sale  and  returns,  and  that  a  commission  of  2% 
percent,  was  allowed  the  consignee  for  selling" 
On  the  part  of  the  defendants  it  was  proved 
that  according  to  the  usage  of  the  southern 
trade,  the  master  of  the  vessel  receives  a  com- 
mission for  his  trouble,  and  the  owners  of  the 
vessel  receive  the  freight  ;  and  in  this  particu- 
lar case  it  was  proved  that  the  plaintiff  had  ac- 
knowledged that  he  had  agreed  to  pay  the 
master  commissions.  The  court  charged  the 
jury  that  the  defendants  were  answerable  as 
common  carriers  for  goods  laden  on  board 
their  vessel,  unless  lost  by  inevitable  accident 
or  public  enemies  ;  that  the  master  of  the  ves- 
sel was  their  agent ;  that  if  it  was  the  usage  of 
the  trade  for  masters  of  vessels  to  receive 
goods  for  sale  and  returns,  the  ship  owners 
were  liable,  in  case  of  loss  ;  that  it  was  unim- 
portant whether  the  brooms  in  this  case  were 
consigned  to  the  master  or  not,  and  that  if  the 
brooms  were  injured  in  consequence  of  im- 
proper stowage,  the  defendants  were  liable. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$100,  for  which  sum  and  the  costs  of  suit  the 
Marine  Court  rendered  judgment.  The  defend- 
ants removed  the  record  into  the  Superior 
Court  of  the  city  by  certiorari,  where  the 
judgment  was  reversed.  Whereupon  the 
plaintiff  sued  out  a  writ  of  error. 

Mr.  H.  S.  Mackay.  for  plaintiff  in  error. 

Messrs.  J.  A.  Merrill  and  C.  O'Conor, 
for  defendants  in  error. 

*By  the  Court,  Savage,  Ch.  J.  The  [*6O 
only  question  of  law  in  the  case  is,  whether  the 
owners  of  the  vessel  are  responsible  for  the 
acts  of  the  master  as  consignee  of  the  goods. 
The  plaintiff  contends  that  the  defendants 
were  bound  to  see  that  Capt.  Avery  made  sales 
and  returns  to  him.  The  defendants  insist  that 
the  captain  acted  in  two  capacities — one  as 
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•servant  of  the  ship-owners,  the  other  as  con- 
signee of  the  goods — and  that  for  his  acts  in 
the  latter  capacity  they  are  not  responsible. 

The  general  rule,  undoubtedly,  is,  that  the 
owners  are  bound  by  every  lawful  contract 
made  by  the  master  relative  to  the  usual  em- 
ployment of  the  ship.  Abb.,  118.  The  master 
is  the  confidential  agent  of  the  owners,  and  they 
are  bound  by  his  contracts,  by  reason  of  the 
profit  they  derive  from  the  employment  of  the 
ship;  and  the  usual  employment  of  the  vessel 
is  evidence  of  the  authority  of  the  master.given 
by  the  owners,  and  his  contract  is  considered 
theirs.  Abb.,  113;  1  Liv.,  70,  sec.  15.  It  fre- 
quently happens  that  the  same  person  is  not 
only  master  of  the  ship,  but  also  supercargo,  or 
consignee;  he  then  acts  in  two  distinct  char- 
acters; and  when  the  vessel  and  the  cargo  are 
owned  by  separate  persons,  and  the  master  is 
consignee  of  the  cargo,  or  any  part  of  it,  he 
then  stands  in  the  relation  of  agent  to  two  dis- 
tinct principals  at  the  same  time.  In  the  stow- 
age of  the  cargo  and  the  navigation  of  the  ves- 
sel, and  in  the  conveyance  and  delivery  of  the 
•cargo,  he  acts  as  agent  of  the  owners;  but  in 
the  sale  of  the  goods  consigned  to  him.and  ac- 
-counting  for  the  proceeds,  the  owners  are,  in 
general,  not  responsible  for  the  fidelity  of  the 
master.  In  that  business  he  is  not  their  agent, 
but  the  agent  of  the  consignor.  "  Upon  the 
.arrival  of  the  ship  at  her  port  of  destination, 
he  delivers  the  cargo  as  master,  and  receives  it 
AS  consignee.  All  his  authority  as  master  is  then 
determined,  as  is  also  the  responsibility  of  the 
ship-owner, who  will  not  be  answerable  for  any 
negligence  or  fraud,  of  which  he  may  be  guilty 
in  the  sale  and  disposition  of  the  cargo  con- 
signed to  him.';  2  Liv.,  215.  Such  is,  unques- 
tionably, the  general  rule  of  law.  There  are 
.some  cases  which  may  be  supposed  to  be  at  va- 
riance from  this  doctrine,  but  I  apprehend  they 
All  limit  the  authority  of  the  master  to  bind  the 
61*]  owners  *by  his  contracts,  made  in  the 
usual  course  of  employment  of  the  vessel.  In 
Kendrick  v.  Delafield,  2  Cai.,  72,  Kent,  J.,  says 
that  the  circumstance  of  the  master  being  con- 
signee of  the  goods  could  not  alter  his  acts  as 
master;  the  two  characters  were  distinct.  There 
•can  be  no  doubt,  therefore,  that  in  the  trans- 
action before  us,  the  defendants,  as  owners, 
were  liable  for  any  damage  done  to  the  brooms, 
•owing  to  any  negligence  of  the  master  in  im- 
properly stowing  them.  If  they  received  dam- 
age from  being  carried  upon  deck, when  by  the 
contract  they  should  have  been  put  in  the  hold 
of  the  vessel,  the  owners  are  liable  for  such 
damage.  But  if  the  master.as  consignee  of  the 
brooms,  sold  them,  and  applied  the  proceeds 
to  his  own  use,  and  refused  to  account  with 
the  owner  of  the  brooms  and  pay  over  the 
money,  the  master  is  responsible  as  the  agent 
•of  the  shipper;  the  owners  are  not  responsible 
for  such  default  of  the  master,  unless  in  the 
sale  of  the  goods  as  consignee. he  acted  as  agent 
•of  the  owners.  The  case  of  Kemp  v.  Goughtry, 
11  Johns.,  107,  is  one  which  was  peculiar  in  its 
•circumstances  and  deserves  attention.  There 
the  plaintiffs  delivered  on  board  the  defend- 
ant's vessel  a  quantity  of  flour,  near  Albany, 
to  be  carried  to  the  City  of  N.  Y.,  and  there 
sold  in  the  usual  course  of  such  carrying  busi- 
ness, and  for  which  they  were  to  pay  the  ordi- 
nary freight  in  such  cases.  The  master  carried 
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the  flour  to  N.  Y.,  sold  it  and  received  the 
money;  part  he  paid  to  the  plaintiff,  and  part 
was  stolen  from  him,  as  was  alleged.  It  was 
shown  in  that  case  to  be  the  usual  course  of 
business  to  send  goods  with  orders  to  the  mas- 
ter to  sell  either  for  cash  or  on  credit,  or  to  de- 
liver to  other  persons.  The  price  of  freight  was 
not  increased  in  consequence  of  the  master  be- 
ing directed  to  sell  the  goods  and  bring  back 
the  money;  no  commission  was  charged  by  the 
master;  nor  did  any  profit  accrue  to  the  owner; 
nothing  beyond  freight  was  paid  either  to  the 
master  or  owner.  It  was  the  duty  of  the  master 
to  account  to  the  owners  of  the  goods,  and  not 
to  the  owners  of  the  vessel,  for  the  proceeds  of 
the  goods  shipped.  In  reference  to  the  usage 
proved  in  that  case,  the  court  say,  that  although 
no  commission  was  to  be  received  on  the  money, 
yet  it  appears  to  be  a  part  of  the  duty  attached 
to  the  employment, and  in  the  usual  *and  [*62 
ordinary  course  of  business,  to  bring  back  the 
money  when  the  cargo  is  sold  for  cash;  the 
freight  of  the  cargo  is  the  compensation  for  the 
whole;  it  is  one  entire  concern;  and  the  suit 
may  be  brought  against  the  owners  of  the  ves- 
sel. The  master  is  considered  their  agent  or 
servant,  and  they  are  responsible  for  the  faith- 
ful discharge  of  his  trust.  If  the  course  of  trade 
in  the  present  case  was  similar  to  that  above 
alluded  to,  then  that  case  would  be  an  author- 
ity for  the  plaintiff.  The  evidence  as  to  the 
usage  and  course  of  trade  between  N.  Y.  and 
Richmond  was  as  follows:  Hatfield,  a  witness 
for  the  plaintiff,  says  that  the  brooms  were  put 
on  board  for  sales  and  returns — that  is,  on 
freight  to  be  sold  by  the  captain;  2|  per  cent, 
are  allowed  to  the  consignee  for  selling.  The 
schooner  of  the  defendants  was  a  regular  trader 
between  those  places,  and  it  was  according  to 
the  usage  of  the  trade  for  masters  to  take  goods 
on  consignment  for  sales  and  returns.  On  this 
point  the  defendants  produced  witnesses.  Allen 
said  that  goods  were  sometimes  consigned  to 
the  captain  for  sales  and  returns;  that  the  cap- 
tain gets  a  commission  for  his  trouble,  and  the 
owners  get  their  freight.  Coffin  said  the  usage 
was,  that  the  captain  accounts  with  the  con- 
signor, allows  to  the  vessel  the  freight,  and 
takes  the  commission  to  himself.  It  was  also 
proved  that  the  plaintiff  had  agreed  to  pay 
Capt.  Avery  commissions.  It  will  be  seen  that 
the  usage  in  this  case  differs  from  that  in  the 
case  of  Kemp  v.  Goughtry.  There  the  freight 
which  went  to  the  owners  was  the  compensa- 
tion for  carrying  the  goods  to  market,  selling 
and  accounting — it  was  one  entire  concern. 
Not  so  in  this  case.  Here  the  owners  received 
the  freight,  and  the  captain  received  the  com- 
missions for  his  trouble,  showing  that  it  was  no 
part  of  his  duty  as  master  to  make  sales  and  re- 
turns; this  was  impliedly  at  least  admitted  by 
the  plaintiff  when  he  agreed  with  the  captain 
to  pay  him  the  commissions.  The  captain  was 
in  this  respect  the  plaintiff's  agent,  not  the  de- 
fendants'. The  master  is  the  agent  of  the  owners 
in  respect  of  the  employment  and  earnings  of 
the  vessel;  not  the  separate  services  of  the  mas- 
ter, unless  there  is  an  usage  like  that  in  Kemp 
v.  Goughtry,  that  the  sale  of  the  goods  shall  be  a 
duty  attached  to  the  employment  *of  the  [*63 
master.  There  was  no  usage  in  this  case  va- 
riant from  the  general  rules  of  the  common 
law.  The  Marine  Court  erred,  therefore,  in 
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charging  the  jury  that  the  owners  were  liable, 
if  the  captain  received  the  brooms  for  sales  and 
returns.  They  should  have  charged  them  that 
if  the  goods  were  injured  by  reason  of  improper 
stowage,  the  owners  were  answerable  for  such 
injury,  but  not  for  the  proceeds.  The  owners 
were  responsible  for  the  acts  of  Capt.  A  very 
as  master,  but  not  as  consignee  of  the  plaintiff's 
goods.  The  Superior  Court  were  correct  in  re- 
versing the  judgment  of  the  Marine  Court,  and 
their  judgment  must  be  affirmed. 
Cited  in— 2  Ware  (Dav.),  164. 


FAULKNER  v.  BROWN. 

A  general  bailee,  without  hire,  may  maintain  tro- 
ver for  property  taken  from  his  possession  against 
all  persons  but  the  rightful  owner.  It  seems,  how- 
ever, that  a  mere  servant  could  not  maintain  the 
action. 

Citations— 2  Saund.,  47  e ;  2  Taunt.,  309 :  11  Johns., 
149,  529;  1  East,  244;  4  East,  214;  1  Salk.,290;  Cro.  Eliz., 
819 ;  12  Johns.,  407. 

ERROR  from  the  Schenectady  C.  P.  Faulk- 
ner had  in  his  possession  a  quantity  of 
leather,  belonging  to  one  Van  Slyck,  who  had 
left  the  same  with  him,  and  requested  him  to 
take  care  of  it.  It  was  stolen  from  the  posses- 
sion of  Faulkner,  and  sold  by  the  thief  to 
Brown.  Faulkner  demanded  the  leather  of 
Brown,  and  on  his  refusal  to  deliver  it  up, 
brought  an  action  of  trover  against  him  in  a 
justice's  court.  The  justice  being  of  opinion 
that  Faulkner  was  not  entitled  to  maintain  an 
action  for  the  leather  in  his  own  name.rendered 
judgment  against  him  for  costs.  The  C.  P.  of 
Schenectady  affirmed  the  judgment  on  certio- 
rari,  and  the  plaintiff  sued  out  a  writ  of  error. 

Mr.  S.  A.  Daggett,  for  plaintiff  in  error. 

Mr.  A.  L.  Linn,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  Both  courts 
were  clearly  wrong.  To  maintain  trover,  the 
plaintiff  must  have  the  general  or  special  prop- 
erty. The  plaintiff  here  had  a  special  property 
64*]  *in  the  leather;  Van  Slyck  had  the  gen- 
eral property.  The  action  may,  in  most  cases, 
be  brought  either  by  the  general  or  special 
owner  of  the  goods  for  a  conversion  by  a 
stranger,  and  judgment  obtained  by  one  is  a 
good  bar  to  the  action  of  the  other.  2  Saund., 
47  e.  Possession  under  the  rightful  owner  is 
sufficient  against  a  person  having  no  color  of 
right.  An  agister,  a  carrier,  a  factor,  may 
bring  trover;  even  a  general  bailment  will  suf- 
fice without  being  made  for  any  special  pur- 
pose, but  only  for  the  benefit  of  the  rightful 
owner.  Here  is  a  general  bailment.  It  would 
be  monstrously  inconvenient  if  a  wrong-doer 
could  come  and  take  things  out  of  the  posses- 
sion of  him  who  had  the  possession  under  the 
rightful  owner.  Button  v.  Buck,  2  Taunt.,  309, 
per  Chambre,  J.  Though  a  mere  servant  has 
not  such  a  special  property  as  will  enable  him 
to  maintain  trover,  yet  a  bailee,  or  trustee,  or 
any  other  person  who  is  responsible  to  his 
principal,  may  maintain  the  action,  and  the 
lawful  possession  of  the  goods  is  prima  facie 
evidence  of  property.  11  Johns.,  143,  n.  ;  2 
Saund.,  47;  1  East,  244;  4  Id.,  214;  1  Salk., 
290;  Cro.  Eliz.,  819;  12  Johns.,  407,  per  Spen- 
cer, J.  The  defendant  may,  undoubtedly,  show 
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a  paramount  title  in  a  third  person,  11  Johns., 
529,  but  in  this  case  the  plaintiff  is  the  bailee 
of  the  general  owner.     Numerous  other  cases 
might  be  cited,  but  they  are  unnecessary. 
Judgment  reversed. 

Distinguished—]  Sandf.,  253. 

Cited  in— 34  N.  Y.,  383 ;  35  Barb.,  299 ;  48  Barb.,  343 ; 
3  T.  &  C..  367;  4  Abb.  Pr.,  52;  39  N.  J.  L.,  713;  13 
Minn.,  88. 


NICKERSON  «.  MASON. 

Pilotage  in  New  York  Harbor. 

A  vessel  of  100  tons  burden  and  upwards,  passing 
through  Hurlgate,  near  the  City  of  N.  Y.,  is  bound 
to  pay  palf  pilotage  although  the  master  navigating 
her  declines  the  services  of  a  pilot.  Half  pilotage 
in  such  cases  is  56%  hundreths  of  every  foot  of 
water  the  vessel  draws. 

Citations— Act,  Feb.  19,  1819,  Stat.  Laws,  a,  p.  20, 
sees.  19,  20,  21, 25 ;  Act,  April,  16, 1830,  sec.  25. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Mason  sued  Nickerson  in  an  as- 
sistant justice's  court,  in  the  City  of  N.  Y. , 
claiming  half  pilotage  upon  a  vessel  navigated 
by  Nickerson  on  herpassage  through  Hurlgate, 
near  the  City  of  N.  Y.  The  vessel  is  of  about 
120  tons,  and  draws  *about  8  feet  water.  [*65 
The  plaintiff  tendered  his  services  as  a  pilot, 
which  were  declined  by  the  defendant.  It  was 
admitted  that  the  vessel  was  a  coasting  vessel 
and  sailed  under  a  coasting  license.  The  jus- 
tice rendered  judgment  for  $4.48  damages  and 
the  costs  of  suit.  The  judgment  was  af- 
firmed on  certiorari,  by  the  Superior  Court  of 
the  city,  and  the  defendant  sued  out  a  writ  of 
error. 

Mr.  H.  M.  Western,  for  plaintiff  in  error. 

Messrs.  Flanagan  and  Duryee,  for  de- 
fendant in  error. 

By  the  Court,  Savage,  Ch.  J.  By  an  Act 
of  the  Legislature  of  this  State,  passed  Feb.  19, 
1819,  in  relation  to  the  master  and  wardens, 
harbor  masters  and  pilots  of  the  Port  of  N.Y., 
the  pilots  by  Sandy  Hook  may  demand  from 
vessels  of  the  U.  S.  drawing  less  than  14  feet, 
$1.50  for  every  foot  such  vessel  shall  draw, 
Stat.  Laws,  a,  p.  20,  sec.  21;  and  if  the  masters 
of  certain  vessels  shall  refuse  to  receive  a  pilot, 
such  masters  shall  pay  half  pilotage,  sec.  20  ;, 
and  by  sec.  25,  every  pilot  through  Hurlgate 
may  receive  from  the  master  to  whom  he  shall 
tender  his  services,  and  by  whom  the  same 
shall  be  refused,  three  fourths  of  the  rates  al- 
lowed to  other  pilots  in  those  cases.  This  sec- 
tion provides  that  nothing  shall  be  demanded 
from  coasting  vessels,  sailing  under  a  coasting 
license,  unless  they  make  a  signal  for  a  pilot. 
The  Act  of  April  16,  1830,  applies  the  provis- 
ions of  the  25th  section,  last  referred  to,  to  all 
coasting  vessels  passing  Hurlgate  except  those 
of  less  than  100  tons  burden.  The  plaintiff  in- 
error  contends  that  the  judgment  of  the  Supe- 
rior Court  should  be  reversed,  because  the  ves- 
sel in  this  case  was  owned  in  Boston  and  that, 
consequently,  the  law  of  this  State  on  this  sub- 
ject is  unconstitutional.  The  answer  to  which 
is,  that  it  does  not  appear  where  the  vessel  was 
owned  and,  therefore,  the  question  cannot  be 
raised.  The  amount  of  the  justice's  judgment 
is  right.  The  declaration  is  sufficient,  partic- 
ularly as  no  objection  was  made  to  it,  or  to  the 
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66*]  evidence  under  it,  *before  the  justice. 
The  vessel  exceeded  100  tons  burden;  and  un- 
der the  Act  of  1830,  it  was  immaterial  whether 
she  had  a  coasting  license  or  not,  or  whether 
she  made  a  signal  for  a  pilot  or  not. 

Judgment  affirmed. 

Cited  in— 13  Wall,  241. 


FITCH  v.  MILLER. 

Action  against  SchoolTrustee — Pleading— Statute. 

In  an  action  under  the  Common  School  Act, 
against  a  trustee  for  the  neglect  of  the  duties  of  his 
office,  a  declaration  in  very  general  terms  is  suffi- 
cient :  if  the  defendant  is  dissatisfied  with  it  he  must 
demur. 

Construction  of  the  Act,  that  pleadings  before 
justices  shall  be  liberally  construed,  etc. 

Citations— Laws  of  1819,  p.  200,  sec.  22;  Laws  of 
1824,  p.  296,  sec.  38 ;  6  Cow.  478. 

ERROR  from  the  Rensselaer  C.  P.  Miller 
sued  Fitch  before  a  justice,  and  declared 
against  him  in  debt,  for  that  whereas  the  de- 
fendant on,  etc.,  at,  etc.,  after  having  been 
legally  and  duly  elected  a  trustee  of  a  school 
district  (to  wit:  district  No.  5,  in  the  town,  etc.) 
and  accepted  of  the  same,  did  neglect  the  du- 
ties and  requirements  of  his  office,  and  utterly 
refused  to  act  and  perform  contrary  to  the  form 
of  the  statute  whereby,  and  by  force  of  the 
statute,  to  wit  :  the  Act  entitled  "An  Act  for 
the  Support  of  Common  Schools,"  passed  Apr. 
12,  1819,  the  defendant  forfeited  for  his  offense 
the  sum  of  $10,  whereby  an  action  accrued  to 
the  plaintiff  to  demand  and  have  the  said  sum 
of  $10  ;  yet  the  defendant  hath  not  paid,  etc. 
The  defendant  put  in  a  plea,  praying  judgment, 
whether  the  court  ought  further  to  take  cogni- 
zance of  the  action,  because  the  cause  of  action 
set  forth  in  the  summons  is  against  him  in  his 
individual  capacity,  and  the  declaration  is  for 
a  penalty  for  an  alleged  neglect  of  duty  as 
trustee  of  school  district  No.  5;  wherefore,  on 
account  of  the  variance  between  the  summons 
and  declaration  he  prays  judgment  of  the  dec- 
laration, and  that  the  same  may  be  quashed;  to 
which  plea  the  plaintiff  demurred,  and  the  de- 
fendant joined  in  demurrer.  The  justice  ad- 
judged the  plea  good,  and  no  further  proceed- 
ings were  had  before  him.  The  Reusselaer  C. 
P.  on  appeal,  adjudged  the  plea  bad,  andren- 
67*]  dered  *judgment  for  the  plaintiff  for  the 
debt  demanded  by  him,  and  the  costs  of  the 
appeal.  The  defendant  sued  out  a  writ  of 
error. 

Mr.  J.  Koon,  for  plaintiff  in  errbr. 

Mr.  J.  Van  Vleck,  for  defendant  in'error. 

By  the  Court,  Savage,  Ch.  J.  Miller  sued 
Fitch  before  a  justice  for  the  penalty  imposed 
by  the  22d  section  of  the  Act  for  the  Support 
of  Common  Schools.,  Laws  of  1819,  p.  200,  for 
neglecting  the  performance  of  the  duties  of  the 
office  of  trustee  of  a  school  district.  That  part 
of  the  section  which  is  pertinent,  first  imposes 
a  penalty  of  $5  for  a  refusal  to  serve,  to  be  re- 
covered by  the  Commissioners,  or  in  the  name 
of  any  other  person;  and  when  recovered  to  be 
paid  to  the  Commissioners  for  the  use  of  the 
common  schools.  Then  follows  this  clause : 
"And  every  person  who,  being  duly  chosen  or 
appointed  as  aforesaid  to  serve  in  any  such  of- 
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fice,  and  having  accepted  thereof,  or  not  de- 
clared his  refusal  to  accept,  shall  neglect  the 
performance  of  the  duties  of  such  office,  shall 
forfeit  and  pay  the  sum  of  $10,  to  be  recovered 
with  costs  of  suit  in  the  manner  aforesaid,  and 
for  the  use  aforesaid."  The  plaintiff  in  error, 
the  defendant  below,  insists  that  if  his  plea  be 
bad  (and  he  does  not  attempt  to  sustain  it),  yet 
he  must  have  judgment  of  reversal  because  the 
declaration  is  insufficient.  The  only  question 
then  is,  is  the  declaration  good  upon  general 
demurrer?  The  Act  of  1824,  which  gives  the 
remedy  by  appeal,  Laws  of  1824,  p.  296,  sec. 
38,  declares  that  the  pleadings  in  the  C.  P.  shall 
be  the  same  which  were  had  before  the  justice; 
that  they  shall  be  liberally  construed,  without 
regard  to  established  forms  or  technical  rules 
of  pleading,  and  with  a  view  to  substantial 
justice  between  the  parties:  that  is,  it  shall  be 
sufficient  if  they  answer  the  substantial  pur- 
pose of  pleading  and  apprise  the  opposite  party 
of  the  real  grounds  of  action  or  defense,  so  that 
there  shall  be  no  surprise — no  misapprehension 
as  to  what  each  party  is  to  meet  in  evidence. 
Testing  the  declaration  by  this  rule  it  is,  un- 
doubtedly, good.  The  cause  of  complaint  is 
not  any  particular  *omission  of  duty,  for  [*68 
which  a  particular  penalty  is  imposed,  but  a 
general  neglect  of  the  duties  of  the  office.  This 
statute  received  a  construction  in  Spafford  v. 
Hood,  6  Cow.,  478,  where  it  was  considered 
that  the  object  of  the  clause  in  question  was  to 
compel  a  bonafide  acceptance  of  the  office  and 
an  attention  to  the  duties  generally,  and  to  pre- 
vent a  nominal  acceptance,  and  thus  evade  the 
penalty  of  $5,  imposed  for  a  refusal  to  serve. 
This  view  of  the  statute  obviates  the  necessity 
of  greater  particularity  in  the  declaration.  The 
defendant  below  was  sufficiently  aware  of  what 
he  was  to  meet,  or  he  would  have  demurred 
especially.  He  made  no  objection  to  the  dec- 
laration, but  put  in  a  sham  plea  which  he  does 
not  now  endeavor  to  sustain.  Being  of  opinion 
that  the  declaration  is  good  on  general  demur- 
rer, the  judgment  of  the  C.  P.  must  be  af- 
firmed. 

Judgment  affirmed. 

Cited  in— 1  Denio,  434 ;  3  Barb.,  611 ;  4  Barb.,  366. 


PHELPS  v.  BARTON. 

Action  for  Escape — Sheriff  may  Show  Exemption 
of  Defendant  from  Arrest — Act,  Abolishing 
Imprisonment  for  Debt. 

A  party  against  whom  a  judgment  for  costs  is 
rendered  on  the  reversal  of  a  justice's  judgment,  is 
entitled  to  the  protection  of  the  Act  Abolishing  Im- 
prisonment, etc.,  and  is  not  subject  to  arrest,  if  the 
action  in  which  the  judgment  in  his  favor  was  ren- 
dered was  founded  on  contract. 

If  such  party  be  arrested  on  a  ca.  sa.  for  such 
costs,  and  escapes,  the  sheriff,  in  an  action  against 
him  for  such  escape,  may  plead,  in  bar  of  a  recov- 
ery, the  defendant's  exemption  from  arrest. 

Citations— 11  Johns.,433;  9  Wend.,  430;  Laws  of  1831, 
p.  396,  sec.  1;  2  B.  S..  617,  sec.  24. 

ERROR  from  the  Rensselaer  C.  P.  Phelps 
sued  Barton,  sheriff  of  the  County  of  Rens- 
selaer, in  a  justice's  court,  for  the  escape  of 
one  Van  Dyck  from  the  jail  of  the  county, 
Van  Dyck  having  been  arrested  on  a  ca.  sa. 
sued  out  by  Phelps,  on  a  judgment  for  costs 
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rendered  by  the  Rensselaer  C.  P.,  on  reversing 
a  justice's  judgment  in  favor  of  Van  Dyck 
against  Phelps.  The  judgment  in  favor  of  Van 
Dyck  was  in  an  action  of  assumpsiton  contract. 
The  judgment  of  reversal  was  signed  in  Feb., 
1832,  on  which  a  ca.  sa.  was  issued,  by  virtue 
whereof  Van  Dyck  was  arrested  in  March  fol- 
lowing, and  committed  to  the  jail  of  theCoun- 
69*]  ty  *of  Rensselaer,  from  whence  he 
forthwith  escaped,  and  for  such  escape  the  ac- 
tion was  brought.  At  the  time  of  the  com- 
mencement of  the  suit  of  Van  Dyck  against 
Phelps,  both  parties  were,  and  at  the  time  of 
the  trial  of  the  suit  of  Phelps  against  Barton, 
continued  to  be  residents  of  the  State.  The  jus- 
tice gave  judgment  for  the  plaintiff.  The  C. 
P.  of  Rensselaer  reversed  such  judgment,  and 
the  plaintiff  sued  out  a  writ  of  error. 

Messrs.  H.  P.  and  S.  S.  Hunt,  for  plaintiff 
in  error. 

Mr.  J.  Koon,  for  defendant  in  error. 

By  the  Court,  Savage,  Oh.  J.  The  only 
questions  are,  whether  Van  Dyck  could  be  im- 
prisoned for  the  costs  of  the  judgment  on  cer- 
tiorari;  and  if  he  could  not,  whether  the  sher- 
iff, in  the  action  for  the  escape,  can  avail  him- 
self of  such  exemption.  It  was  decided  in  Ray 
v.  Hogeboom,  11  Johns., 433,  that  an  officer  who 
had  process  against  a  person  who  was  privil- 
eged from  arrest,  might  execute  it  or  not ;  he 
is  not  bound  to  take  notice  of  the  privilege, 
but  if  he  chooses  to  do  so,  and  neglects  to  ex- 
ecute it,  the  fact  that  the  person  was  privileged 
from  arrest  is  a  good  defense  in  an  action  against 
him.  No  wrong  is  done  to  a  plaintiff,  by  re- 
fusing to  arrest  a  defendant  whose  body  he  has 
no  right  to  arrest.  The  doctrine  of  that  case, 
applied  here,  would  be,  that  though  the  sher- 
iff would  be  justified  in  arresting  and  impris- 
oning the  defendant  Van  Dyck,  yet  he  was  not 
bound  to  do  so;  and  as  the  plaintiff  Phelps  had 
no  right  to  imprison  him,  the  sheriff  has  done 
him  no  wrong  by  refusing  to  detain  Van  Dyck 
in  prison.  The  only  question,  therefore,  is, 
whether  the  imprisonment  of  Van  Dyck  was 
lawful.  The  language  of  the  statute  is,  that 
"No  person  shall  be  arrested  or  imprisoned  on 
any  civil  process  issuing  out  of  any  court  of 
law,  or  on  any  execution  issuing  out  of  any  court 
of  equity.in  any  suit  or  proceeding  instituted  for 
the  recovery  of  any  money  due  upon  any  judg- 
ment or  decree  founded  upon  contract,  or  due 
upon  any  contract  express  or  implied,  or  for 
the  recovery  of  any  damages  for  the  non-per- 
formance of  any  contract."  It  is  unnecessary 
7O*]  *to  take  notice  of  the  exceptions  in  the 
following  sections,  as  it  is  not  contended  that 
this  case  falls  within  any  of  them.  The  origi- 
nal suit  brought  by  Van  Dyck  against  Phelps 
was  assumpsit  upon  contract.  Let  us  suppose 
that  the  judgment  in  his  favor  before  the 
justice  had  been  affirmed  by  the  C.  P.,  most 
clearly  no  execution  against  the  body  of  Phelps 
could  have  been  executed  for  the  damages 
recovered.  The  prohibition  of  the  statute 
reaches  it  in  terms.  No  person  shall  be  im- 
prisoned on  civil  process  issuing  out  of  any 
court  of  law,  in  any  suit  for  the  recovery  of 
damages  for  the  non-performance  of  any  con- 
tract. Could  Phelps  have  been  imprisoned  for 
the  costs,  if  not  for  the  damages?  That  cannot 
be  pretended  ;  the  costs  are  a  mere  incident  to 
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debt  or  damages  recovered.  But  the  language 
of  the  statute  embraces  the  whole — no  person 
shall  be  imprisoned  upon  any  process  issjied  in 
any  suit  instituted  upon  a  contract.  There  is 
no  ambiguity  in  the  expression,  and  no  room 
for  argument  or  elucidation. 

This  very  question  has  been  decided  in  9 
Wend.,  430.  The  facts  of  the  case  are  not  giv- 
en in  the  report.  I  give  them  now.  Walker 
and  Skeel  sued  Richardson  in  a  justice's  court, 
upon  a  contract  for  wheat  sold  and  delivered, 
and  recovered  a  judgment.  Richardson  brought 
a  certiorart  to  the  Onondaga  C.  P.,  where  the 
justice's  judgment  was  reversed.  The  costs 
were  taxed,  the  record  signed  and  filed,  and 
the  defendants  imprisoned  upon  a  ca.  f,a.  for 
those  costs.  Upon'a  motion  for  that  purpose, 
the  court  set  aside  the  ca.  sa.  for  irregularity, 
with  costs.  Richardson  made  an  application 
to  this  court  for  a  mandamus  to  the  C.  P.  of 
Onondaga,  to  vacate  the  rule  setting  aside  the 
ca.  sa.  Though  it  was  ex  parte,  the  motion  for 
an  alternative  was  denied,  Mr.  J.  Sutherland 
saying:  "This  case  is  clearly  embraced  within 
the  1st  section  of  the  Act,  Laws  of  1831,p.396. 
The  execution  was  issued  in  a  suit  or  proceed- 
ing instituted  for  the  recovery  of  money  due 
upon  contract."  The  only  difference  between 
the  two  cases  is  this  :  In  the  case  from  Onon- 
daga the  defendants  in  error  were  discharged 
by  the  court;  in  the  present  case  the  party  left 
the  limits  without  an  order  of  the  court — but 
in  both  cases  the  imprisonment  was  equally 
unlawful:  *and  as  no  action  lies  against  [*71 
the  sheriff  for  refusing  to  execute  illegal  proc- 
ess, the  present  plaintiff  had  no  cause  of  action 
against  the  present  defendant. 

The  justice  erred  in  giving  judgment  for  the 
plaintiff,  and  the  C.  P.  were  right  in  reversing 
it.  Their  judgment  must  be  affirmed,  with 
double  costs.  2  R.  S.,  617,  sec.  24. 

Judgment  affirmed. 

Cited  in— 8  Paige,  11 ;  2  N.  Y.,  268 ;  88  N.  Y.,  639  ;  1 
Keys,  512, 519: 1  Abb.  App.  Dec.,  313;  18  How.  Pr..408; 
28  How.  Pr.,  226 ;  1  Abb.  Pr.,  436  ;  18  Abb.  Pr.,  156  ;  6 
Bos.,  35. 


DELACROIX  v.  BULKLEY. 

Parol  Agreement,  Insufficient  to  Release  or  Re- 
scind Sealed  Executory  Agreement — But  after 
Breach,  a  Right  of  Action  may  be  Waived  by 
new  Parol  Contract. 

A  sealed  executory  contract  cannot  be  released 
or  rescinded  by  a  parol  agreement ;  thus,  where  a 
landlord  covenanted  to  make  certain  alterations 
and  improvements  in  a  store,  and  by  the  same  in- 
strument let  the  store,  so  to  be  altered  to  a  tenant 
for  a  term  of  years,  at  a  stipulated  rent ;  and  by 
reason  of  the  decay  of  the  building,  the  landlord 
was  forced  to  change  his  plan,  and  accordingly  took 
down  the  old  building  and  erected  a  new  one.  in 
which  he  fitted  up  a  store  for  the  tenant ;  to  which 
change  of  plan  the  tenant  assented,  but  such  assent 
was  by  parol ;  it  was  held,  in  an  action  by  the  ten- 
ant against  the  landlord  for*the  non-performance 
of  the  original  covenants,  that  the  evidence  of  as- 
sent was  incompetent  and  inadmissible. 

After  breach  of  a  sealed  contract,  a  right  of  action 
may  be  waived  or  released  by  a  new  parol  contract 
relative  to  the  same  subject-matter,  or  by  any  valid 
parpl  executed  contract. 

Citations— 1  Taunt.,  430  ;  10  Wend.,  184;  11  Wend., 
30;  3  Johns.,  530;  14  Johns.,  330;  15  Johns.,  200;  7 
Cow.,  48. 

TERROR  from  the  Superior  Court  of  the  City 
JL!  of  N.  Y.  Bulkley  sued  Delacroix,  and  de- 
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•clared  against  him  in  covenant  on  an  instru- 
ment in  writing,  bearing  date  Feb.  16,  1825, 
whereby  (after  reciting  that  it  had  been  agreed 
between  Delacroix  and  Bulkley,  that  Delacroix 
should  alter  and  improve  certain  premises 
known  as  No.  112,  Broadway,  in  the  City  of 
N.  Y.,  in  a  manner  afterwards  particularly 
described  in  the  instrument,  and  that  Delacroix 
should  lease  to  Bulkley  the  first  story  of  that 
part  of  the  premises  which,  after  the  alteration 
and  improvements,  would  be  south  of  the  hall, 
in  the  instrument  afterwards  described,  for 
and  during  the  term  afterwards  mentioned,  at 
the  rent  of  $865,  per  annum,  and  that  Bulk- 
ley  had  agreed  to  take  such  lease  when  the 
premises  should  be  so  altered  and  improved) 
Delacroix  covenanted  and  agreed  that  he  would, 
72*]  on  or  before  *May  15  then  next,  alter 
and  improve  a  certain  two-story  house  situate 
in  Broadway,  known  as  No.  112,  containing 
in  front  on  Broadway  about  37|  feet,  by  mak- 
ing a  hall  not  more"  than  6  feet  wide  in  the 
clear,  to  run  through  the  middle  of  the  house 
from  front  to  rear:  by  raising  the  front  of  the 
house  so  that  it  should  present  in  front  the  ap- 
pearance of  a  full  three-story  house;  by  mak- 
ing the  first  story  of  the  south  part  of  the 
house,  so  to  be  divided,  into  a  store  of  not  less 
than  15  feet  front  and  rear,  and  to  extend  from 
the  front  to  the  rear  of  the  house,  etc.  (par- 
ticularly describing  the  contemplated  altera- 
tions and  improvements),  and  by  lowering  the 
cellar  under  the  front  half  of  the  store  as  far 
as  practicable  without  injuring  the  foundation 
of  the  house,  flooring  the  same,  and  making 
suitable  steps  to  descend  into  it  from  the  street. 
By  the  same  instrument,  Delacroix  demised  to 
Bulkley  all  the  said  store  so  to  be  built  and 
improved,  together  with  the  cellar,  to  extend 
back  about  22  feet,  with  the  privilege  of  the 
hall  and  yard  for  egress  and  regress.  Haben- 
duin  the  premises  to  Bulkley  from  the  day  that 
the  store  and  cellar  should  be  altered  and  im- 
proved in  the  manner  before  mentioned,  until 
May  1,  1832,  reserving  an  annual  rent  of  $865, 
in  quarter  yearly  payments,  which  Bulkley  on 
his  part  covenanted  and  agreed  to  pay.  After 
setting  forth  the  instrument,  the  plaintiff  al- 
leged, by  way  of  breach,  that  the  defendant 
did  not,  on  or  before  May  15,  1825,  or  at  any 
time  afterwards,  alter  and  improve  the  said 
two-story  house  and  premises  in  the  manner 
mentioned  in  the  indenture,  and  that  he  did 
not  demise  to  him,  the  plaintiff,  the  store,  cel- 
lar and  privilege  mentioned  and  described  in 
the  indenture  for  the  term  therein  specified, 
and  so,  etc.  The  defendant  pleaded  non  est 
factum,  and  subjoined  a  notice  of  special  mat- 
ter to  be  given  in  evidence,  etc.  On  the  trial 
of  the  cause,  the  plaintiff  produced  and  proved 
the  instrument  declared  on,  and  proved  that 
if  the  store  and  cellar  had  been  fitted  up  in  the 
manner  specified  in  the  instrument,  the  rent 
thereof  would  have  been  worth  at  least  $1,400 
per  annum.  The  plaintiff  having  rested,  the 
defendant  offered  to  prove  (under  the  notice 
attached  to  his  plea)  that  after  the  execution  of 
the  instrument  declared  on,  and  when  he,  the 
defendant,  was  about  to  make  the  alterations 
73*]  therein  *mentioned,  it  was  found  impos- 
sible to  do  so  with  safety,  owing  to  the  age  and 
condition  of  the  building,  and  that  this  was 
known  and  admitted  at  the  time  by  the  plaint- 
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iff;  that  he,  the  defendant,  was,  consequently, 
obliged  to  change  his  plan,  and  thereupon 
caused  the  old  building  to  be  entirely  taken 
down,  and  a  new  building,  now  called  the  Na- 
tional Hotel,  to  be  erected  on  the  premises; 
that  the  plaintiff  stood  by  and  advised  the 
change,  or  assented  thereto;  that  the  plaintiff 
spoke  of  the  store  south  of  the  entry  in  the 
new  building,  as  the  store  which  he  was  to 
have,  when  finished,  in  lieu  of  that  which  was 
to  have  been  fitted  up  under  the  indenture  or 
agreement,  if  the  plan  therein  mentioned  had 
been  carried  into  effect,  and  gave  directions  or 
made  suggestions,  while  the  building  was  go- 
ing up,  as  to  the  manner  of  fitting  up  the  said 
store;  that  when  the  new  building  was  finished, 
in  Nov.,  1826,  he,  the  defendant,  offered  to 
give  the  plaintiff  a  lease  of  the  store  south  of 
the  entry  for  7  years,  at  a  rent  of  $700  per  an- 
num, and  that  the  plaintiff  refused  to  take  such 
lease.  The  evidence  thus  offered  was  objected 
to  as  incompetent,  and  excluded  by  Mr.  Justice 
Oakley,  who  presided  at  the  trial.  The  jury 
found  a  verdict  for  the  plaintiff,  with  $3,600 
damages,  on  which  judgment  was  rendered. 
The  defendant  having  excepted  to  the  decision 
of  the  judge  excluding  the  testimony  offered, 
sued  out  a  writ  of  error. 

Mr.  A.  D.  Russell,  for  plaintiff  in  error. 

Messrs.  C.  C.  King  and  S.  Sherwood, 
for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  arising  upon  the  bill  of  exceptions  in 
this  case  is,  whether  the  evidence  offered  should 
have  been  received.  The  law  has  been  under- 
stood to  be  well  settled,  that  a  covenant  under 
seal,  not  broken,  cannot  be  discharged  by  a 
parol  agreement.  1  Taunt.,  430;  10  Wend,, 
184;  11  Id.,  30.  It  has  been  supposed  by  coun- 
sel that  some  cases  in  this  court  contain  a  con- 
trary doctrine.  The  case  of  Fleming  v.  Gilbert, 
3  Johns.,  530/as  stated  in  the  opinion  of  the 
court,  was  upon  a  bond,  the  condition  of  which 
*substantially  was,  that  the  defendant  [*74 
should  by  a  certain  day  procure  and  deliver  to 
the  plaintiff  a  certain  bond  and  mortgage,  and 
discharge  the  same  from  the  record.  The  de- 
fendant did  procure  the  bond  and  mortgage 
and  offered  them  to  the  plaintiff,  and  offered 
to  do  whatever  he  required  further  to  discharge 
the  mortgage  of  record;  but  the  plaintiff,  not 
knowing  what  was  necessary,  entered  into  an- 
other agreement  respecting  further  proceed- 
ings, by  reason  of  which  the  defendant  was 
prevented  from  taking  further  measure,  to  dis- 
charge the  mortgage  of  record.  This  case  is 
put  upon  the  principle,  that  he  who  prevents 
a  thing  being  done,  shall  not  avail  himself  of 
the  non-performance  he  has  occasioned.  Lat- 
timore  v.  Harsen,  14  Johns.,  330,  recognizes 
the  doctrine  than  an  agreement  under  seal,  to 
perform  certain  work,  may  be  discharged  by 
a  subsequent  parol  agreement  to  perform  the 
same  work  on  different  terms.  This  was  after 
an  avowal  on  the  part  of  the  plaintiffs  that 
they  would  not  fulfill  their  written  contract. 
The  court  say  the  plaintiffs  had  a  right  to  for- 
feit the  penalty,  and  after  notice  of  such  inten- 
tion, the  defendant  entered  into  the  new  ar- 
rangement, and  there  was  a  sufficient  consider- 
ation for  the  new  promise.  Hasbrouck  v.  Tap- 
pen,  15  Johns. ,  200,  was  an  action  of  covenant 
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for  not  conveying  land,  according  to  agree- 
ment, by  a  particular  day,  free  from  incum- 
brances.  The  land  was  not  conveyed,  and  the 
defendant  attempted  to  excuse  himself,  on  the 
ground  that  the  plaintiff  had  said  he  would 
take  no  advantage  if  the  conveyance  was  not 
made  at  the  precise  day.  When  the  defend- 
ant afterwards  offered  to  execute  a  deed,  the 
plaintiff  declined  receiving  it — not  on  the 
ground  that  the  time  had  elapsed,  but  because 
the  property  was  incumbered.  The  court  held 
that  the  plaintiff  had  not  waived  his  right  of 
action  by  the  indulgence  he  had  granted.  It 
was  said  that  this  was  not  a  new  agreement, 
particularly  as  such  agreement  by  parol  would 
be  void  by  the  Statute  of  Frauds.  A  void 
agreement  can  never  be  considered  an  altera- 
tion of  a  valid  contract.  Dearborn  v.  Cross,  7 
Cow.,  48,  decides  that  a  bond  may  be  dis- 
charged by  the  parol  agreement  and  acts  of 
the  parties.  The  plaintiff  gave  the  defendant 
Cross  a  bond,  conditioned  to  convey  certain 
75*]  premises,  and  Cross  went  into  *posses- 
sion.  Subsequently  the  parties  by  parol  agreed 
to  rescind  the  agreement  to  purchase,  and  Cross 
gave  up  the  possession  to  the  plaintiff,  who 
sold  to  another  person.  The  court  said,  that 
under  such  a  state  of  facts,  Dearborn  could 
not  recover  from  Cross  the  consideration  of  the 
purchase  which  had  been  rescinded;  but  it  is 
there  expressly  said  that  it  is  not  intended  to 
decide  that  a  parol  agreement  to  rescind  a 
sealed  contract  is  binding  as  an  executory  agree- 
ment. 

The  extent  to  which  these  cases  have  gone  is 
this  :  that  after  a  breach  of  a  sealed  contract, 
the  parties  to  it  may  discharge  any  liability 
upon  it  by  entering  into  a  new  agreement  in 
relation  to  the  same  subject-matter,  which  new 
agreement  is  a  valid  contract,  founded  upon 
sufficient  consideration.  In  Fleming  v.  Gilbert, 
it  is  assumed  that  the  plaintiff  prevented  the 
the  defendant  from  performing  his  contract 
and,  therefore,  should  not  take  advantage  of 
his  failure.  Here  it  is  not  pretended  that  any- 
thing was  done  or  said  by  the  plaintiff  to  pre- 
vent the  defendant  from  a  literal  compliance 
with  his  contract.  To  bring  this  case  within 
the  principle  of  LaUimore  v.  Harsen,  there 
should  have  been  not  only  an  avowed  refusal 
to  perform,  but  a  subsequent  executed  substi- 
tuted agreement ;  and  so,  also,  as  to  the  case  of 
Dearborn  v.  Cross.  Had  the  plaintiff  in  this 
case  not  only  waived  the  sealed  contract  by 
parol,  but  had  accepted  and  taken  possession 
of  the  new  store,  in  lieu  of  that  which  he  \vas 
to  have  had  by  his  sealed  contract,  the  cases 
would  have  been  more  nearly  parallel.  It  will 
be  seen,  then,  that  there  has  been  no  innova- 
tion upon  established  principles,  and  that  the 
law  remains  as  it  has  always  existed,  that  a 
sealed  executory  contract  cannot  be  released  or 
rescinded  by  a  parol  executory  contract  ;  but 
that,  after  breach  of  a  sealed  contract,  a  right 
of  action  may  be  waived  or  released  by  a  new 
parol  contract  in  relation  to  the  same  subject- 
matter,  or  by  any  valid  parol  executed  contract. 
The  offer  in  this  case  was  not  that  any  new 
agreement  had  been  entered  into  between  these 
parties,  either  executed  or  executory,  but  that 
the  plaintiff  asssented  to  the  taking  down  the 
old  building  and  the  erection  of  the  National 
Hotel;  that  he  stood  by  and  advised  this  change, 
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or  assented  to  the  same,  and  spoke  of  the  store 
in  the  new  building  as  the  one  which  he  was 
*to  have,  and  made  suggestions  as  to  the  f*7<> 
manner  of  fitting  it  up.  So  far  as  this  evidence 
has  any  bearing  upon  any  contract,  it  can  only 
be  executory  ;  but  it  proves  no  contract  at  all 
— it  only  proves  a  parol  assent,  without  any 
consideration,  to  the  defendant's  departure 
from  his  sealed  contract.  This  was  properly 
excluded.  The  court  below  decided  correctly, 
and  their  judgment  must  be  affirmed. 
Judgment  affirmed. 

Cited  in— 21  Wend.,  632;  Hoffm.,  85,  134;  6  N.  Y.r 
296 ;  24  N.  Y.,  369 ;  28  N.  Y.,  150 :  30  N.  Y.,  307;  2  Abb. 
App.  Dec.,  212 ;  11  Barb.,  135;  12  Barb..  376;  20  Barb., 
491;  27  Barb.,  320;  53  Barb  ,  544;  2  T.  &  C.,  257;  7  How. 
Pr.,  120 ;  25  How.  Pr.,  428 ;  1  Sandf .,  627 ;  5  Duer,  206 : 
6  Duer,  214 ;  4  Bos.,  363 ;  3  Rob.,  16 ;  3  Daly,  471  ;  6» 
111.,  45 ;  20  Minn.,  509;  37  Am.  Dec.,  157  (3  Met.,  486) ; 
28  Am.  Rep.,  124  (72  N.  Y.,  148). 


VAN  VALKENBUEGH    v.    EVERTSON. 

Sale  of  Adulterated  Oil — Vendee  may  Recover 
Difference  in  Value —  Verdict  against  Evidence 
— How  Set  Aside — Practice. 

Where  sperm  oil  is  adulterated  by  an  admixture  of 
whale  oil,  and  sold  as  pure  oil,  the  purchaser  may 
recover  from  the  vendor  the  difference  in  the  value; 
and  if  individuals,  experienced  in  the  oil  trade,  and 
in  the  use  of  the  oleometer,  after  testing1  the  oil  by 
that  instrument,  declare  it  to  be  adulterated,  a  jury 
are  bound  to  find  a  verdict  for  the  plaintiff. 

If  a  jury  in  a  justice's  court  find  a  verdict  against 
evidence,  the  justice  has  no  power  to  set  aside  the 
verdict ;  but  a  C.  P.,  on  certiorari,  may  set  it  aside 
on  that  ground,  and  it  is  their  duty  to  do  so. 

If  however  the  C.  P.,  instead  of  setting  aside  the 
verdict,  affirm  the  judgment  below,  the  party  has 
no  remedy  by  writ  of  error.as  in  such  case  this  court 
have  no  authority  to  reverse  the  judgment  of  the 
C.  P. 

ERROR  from  the  Albany  Mayor's  Court. 
Van  Valkenburgh  sued  Evertson  in  the 
justice's  court  of  the  City  of  Albany,  and 
claimed  to  recover  the  difference  in  the  value 
of  a  quantity  of  oil  sold  to  him  by  the  defend- 
ant as  sperm  oil.  The  plaintiff  proved,  by  sev- 
eral witnesses  experienced  in  the  use  of  the 
oleometer,  and  who  applied  that  instrument  to 
the  oil  in  question, that  the  oil  sold  to  the  plaint- 
iff was  adulterated,  between  11  and  12  per 
cent.,  by  whale  oil  being  mixed  with  it.  These 
witnesses  testified  that  the  oleometer  furnished 
an  undeviating  test  in  ascertaining  the  qual- 
ity of  sperm  oil,  and  in  detecting  the  mixture 
of  whale  oil  with  sperm.  Several  witnesses 
were  sworn  on  the  part  of  the  defendant,  but 
the  evidence  as  to  the  adulteration  of  the  oil 
was  uncontradicted.  The  jury,  before  whom 
the  cause  was  tried,  nevertheless  found  a  ver- 
dict for  the  defendant,  on  which  the  justice's 
court  *rendered  judgment;  which  judg-  [*7  7 
ment,  on  certiorari,  was  affirmed  by  the  May- 
or's Court  of  Albany.  The  plaintiff  sued  out  a 
writ  of  error. 


.  S.  Stevens  and  J.  Edwards,  for 

plaintiff  in  error. 

Messrs.  C.  Pepper  and  J.  V.  N.  Yates, 
for 'defendant  in  error. 


NOTE.— New  trial— Verdict  against  evidence— New- 
ly discovered  evidence.  See  Wilkie  v.  Roosevelt,  3 
Johns.  Gas.,  206,  note ;  Halsey  v.  Watson,  1  Cai.,  24. 
note. 
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By  the  Court,  Savage,  Ch.  J.  The  judg- 
ment should  be  reversed,  if  it  were  in  the  pow- 
er of  this  court  to  reverse  it ;  but  sitting  as  a 
court  of  common  law,  to  review  questions  of 
law  upon  a  writ  of  error,  we  have  no  more 
power  to  reverse  this  judgment,  because  the 
verdict  is  against  evidence,  than  we  have  in  any 
other  case  brought  from  a  Court  of  C.P.  where 
the  verdict  is  against  evidence.  Where  a  ver- 
dict is  against  evidence  in  a  court  of  record, 
the  only  remedy  is  by  application  to  the  same 
court  to  set  aside  the  verdict  on  that  ground. 
If  the  court  refuses,  the  party  injured  is  reme- 
diless, unless  such  refusal  were  a  flagrant 
abuse  of  all  judicial  discretion, this  court  would 
not  interfere  by  mandamus  ;  and  let  the  abuse 
be  ever  so  great,  we  cannot  interfere  upon  a 
writ  of  error.  Where  a  cause  is  tried  by  a  jury 
in  a  justice's  court,  the  justice  has  no  power  to 
set  aside  the  verdict ;  that  power  exists  only  in 
the  Courts  of  C.  P.,  who  are  authorized  to  re- 
view the  proceedings  of  justices  courts  oncer- 
iiorari,  and  they  can  and  ought  to  reverse  the 
judgments  in  justice's  courts,  as  well  for  errors 
of  the  jury  as  for  errors  of  the  court.  The  C. 
P.  is  the  only  tribunal  that  can  give  relief 
where  the  jury  have  erred  in  a  justice's  court. 
In  this  case,  the  Mayor's  Court  had  power  to 
reverse  the  judgment  in  the  justice's  court,and 
in  ray  opinion  should  have  done  so  ;  but  that 
court  thought  otherwise.and  if  the  court  erred, 
that  error  cannot  be  corrected  by  writ  of  error. 
There  was  no  error  in  law  ;  if  any,  it  was  an 
error  in  the  exercise  of  the  discretion  of  the 
court  in  refusing  to  interfere  on  a  question  of 
fact.  The  judgment  of  the  Mayor's  Court 
must,  therefore,  be  affirmed. 

Judgment  affirmed. 
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Action  of  Trespass — Pleading — Plea — Demurrer 
— Defendant  may  Justify  a  Part,  and  Deny 
the  Residue — Practice. 

Each  plea  must  be  an  answer  to  the  whole  decla- 
ration if  it  professes  to  answer  the  whole ;  or  if  it 
professes  to  answer  one  of  several  counts  it  must  be 
an  answer  to  the  whole  of  such  count ;  and  the  ob- 
jection to  a  plea  that  it  answers  only  a  part  of  the 
trespass  charged,  is  not  obviated  by  a  separate  plea 
of  the  general  issue  to  the  whole  declaration. 

A  defendant  may  justify  a  part,  and  deny  the  res- 
idue of  trespasses  charged  against  him ;  but  the 
whole  gravamen  must  be  answered  in  the  same  plea. 

A  plaintiff  is  not  bound  to  take  judgment  by  nU 
dicit  where  a  defective  plea  is  interposed,  but  may 
demur. 

A  plea  of  license  in  an  action  quare  clausum  fregit, 
from  one  having  only  a  possessory  right  to  the  locus 
in  quo,  without  giving  color  to  the  plaintiff,  is  bad, 
as  amounting  only  to  the  general  issue. 

A  demurrer  book  should  contain  only  those  plead- 
ings on  which  the  question  of  law  arises,  or  which 
are  necessarily  connected  with  the  demurrer. 

Citations— 20  Johns.,  304 ;  2  Wend.,  419 ;  Willes,480; 
Yelv.,  38;  5  Cow..  466. 

"HEMURRER  to  pleas.  The  plaintiff  declared 
-L'  in  trespass  :  the  declarayon  contained  five 
counts.  In  the  first,  the  defendants  were 
charged  with  breaking  and  entering  3  closes, 
situate,  etc. ;  treading  down  the  grass,  etc. ; 
ploughing  and  tearing  up  the  soil,  etc. ;  pros- 
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trating  fences,  and  carrying  away  the  materials 
composing  the  same ;  breaking  open  certain 
barns,  and  taking  and.carrying  away  wagons, 
carts,  etc.,  and  converting  and  disposing  there- 
of to  their  own  use.  The  second  count  charged 
the  defendants  with  breaking  and  entering  3 
closes,  situate,  etc.,  and  assaulting  and  beating 
the  wife  of  the  plaintiff,  and  setting  on  a  dog 
to  chase  and  bite  her,  whereby  she  became  sore 
and  diseased,  etc.  The  third  count  was  like 
the  second,  except  that  the  assault  was  charged 
to  have  been  committed  upon  the  son  of  the 
plaintiff.  The  fourth  count  charged  the  de- 
fendants with  breaking  and  entering  3  closes, 
situate,  etc.,  and  expelling  the  plaintiff  and  his 
family  from  the  possession  thereof,  and  con- 
tinuing the  expulsion  for  two  years.  The  fifth 
count  was  like  the  fourth,  except  that  the  acts 
complained  of  were  charged  to  have  been  done 
contrary  to  the  statute  to  prevent  and  punish 
forcible  entries  and  detainers.  Campbell,  one 
of  *the  defendants,  alone  appeared  and  [*79 
pleaded:  1.  The  general  issue  to  the  whole  dec- 
laration ;  2.  As  to  the  breaking  and  entering 
of  closes,  treading  down  the  grass,  etc., plough- 
ing and  tearing  up  the  soil,  etc.,  prostrating 
the  fences,  and  carrying  away  the  materials, 
the  defendant  pleads  liberum  tenementum,  al- 
leging the  closes  to  be  his  freehold,  and  thus 
justifies  the  acts  complained  of  ;  3.  As  to  the 
breaking  and  entering  the  closes,  etc.  (the  same 
enumeration  of  particulars  as  in  second  plea), 
the  defendant  pleads  that  the  closes,  etc., were 
the  soil  and  freehold  of  A.  Varick;  that  Lyman 
Gaylord,  one  of  the  defendants,  by  the  license 
of  Varick,  entered  into  the  closes  and  became 
possessed  thereof,  and  afterwards,  he,  the  de- 
fendant Campbell,  by  the  leave  and  license  of 
Gaylord,  entered  the  said  closes,  and  thus  jus- 
tifies the  acts  complained  of.  4.  The  fourth 
plea  is  like  the  first,  except  that  the  defendant 
alleges  that  he  entered  by  the  immediate  license 
of  Varick,  in  whom  he  alleges  the  fee  to  be. 
5.  Is  a  plea  of  the  Statute  of  Limitations  as  to 
the  first,  fourth  and  fifth  counts  of  the  decla- 
ration. 6.  As  to  the  assaulting  and  ill  treating 
the  wife  of  the  plaintiff,  as  in  the  second  count 
of  the  declaration  mentioned,  the  defendant 
pleads  that  Lyman  Gaylord  was  lawfully  pos- 
sessed of  certain  closes,  situate,  etc.,  and  the 
wife  of  the  plaintiff  came  into  the  same,  and 
with  force  and  arms,  etc.,  made  a  great  noise, 
etc.,  and  assaulted  Gaylord,  and  he  (Campbell), 
the  defendant,  as  the  servant  and  by  the  direc- 
tion of  Gaylord,  requested  her  to  cease  her 
noise  and  to  depart  ;  and  she  refusing  so  to 
do,  he  (Campbell),  in  aid  of  Gaylord,  and  by 
his  request,  molliter  manus imposuit,  etc., which 
is  the  same  assaulting,  etc.  7.  A  like  plea  as 
to  the  assaulting  of  the  son  of  the  plaintiff,  as 
charged  in  the  third  count  of  the  declaration. 
8.  A  plea  of  the  Statute  of  Limitations  as  to 
the  assaulting,  etc.,  in  the  second  and  third 
counts  of  the  declaration  mentioned.  The 
plaintiff  demurred  to  the  second,  third, fourth, 
sixth  and  seventh  pleas,  and  took  issue  upon 
the  fifth  and  eight  pleas.  The  cause  was  ar- 
gued on  the  demurrers  by, 

Mr.  J.  A.  Spencer,  foi  the  plaintiff. 

Mr.  C.  P.  Kirkland,  for  the  defendants. 

*By  the  Court,  Savage,  Ch.  J.    The  [*8O 
pleas  demurred  to  are  all  bad.     The  second, 
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third  and  fourth  profess  each  to  be  an  answer 
to  the  whole  declaration,  but  they  give  no  an- 
swer, nor  do  they  attempt  to  justify  the  as- 
saulting and  beating  the  plaintiff's  wife  and 
son,  charged  in  the  second  and  third  counts  of 
the  plaintiff's  declaration,  nor  the  expulsion 
of  the  plaintiff's  family  charged  in  the  fourth 
and  fifth  counts.  Since  the  case  of  Sterling  v. 
Sherwood,  20  Johns.,  204,  and  Heckok  v.  Coates, 
2  Wend. ,  419,  it  must  be  considered  the  settled 
rule  of  pleading  in  this  court,  that  each  plea 
must  contain  in  itself  an  answer  to  the  whole 
declaration,  or  to  one  count  rn  the  declaration, 
whichever  it  professes  to  answer.  The  defend- 
ant may  deny  part,  and  justify  the  residue,  if 
he  chooses;  but  the  whole  gravamen  must  be 
answered  in  some  way.  This  object  is  not  an- 
swered, as  it  was  contended  on  the  argument 
by  the  defendant's  counsel,  by  putting  in  first 
the  general  issue,  and  afterwards  justifying  a 
part.  The  general  issue  constitutes  no  part  of 
a  demurrer  book,  unless  it  is  demurred  to. 
The  record  in  such  case  should  contain  no 
pleadings,  except  such  as  are  connected  with 
the  demurrer.  In  this  case,  the  demurrer  book 
contains,  besides  the  general  issue,  two  pleas 
of  the  Statute  of  Limitations  and  the  replica- 
tions to  them,  which  only  serve  to  incumber 
the  record.  It  seems  that  in  England  the  prac- 
tice is  unsettled,  but  this  court,  in  20  Johns., 
adopted  the  rule  as  laid  down  by  Ch.  J.  Willes, 
that  where  a  defendant  puts  in  a  defective  plea, 
the  plaintiff  may  demur  to  it  without  discon- 
tinuing his  suit,  and  is  not  obliged  to  take 
judgment  by  nildicit.  Willes,  480;  Yelv.,  38. 

The  third  plea  is  bad,  also,  as  amounting 
only  to  the  general  issue.  It  sets  up  a  license 
from  a  person  having  only  a  possessory  right, 
without  giving  color  to  the  plaintiff,  and  is, 
therefore,  within  the  decision  in  Collet  v.  Flinn, 
5  Cow.,  466.  Upon  the  general  issue,  the 
plaintiff  must  prove  his  possession,  and  the 
plea  as  pleaded  raises  a  question  of  possession 
only,  and  is,  therefore,  bad.  The  sixth  and 
seventh  pleas  are  also  bad,  because  they  pro- 
fess to  answer  only  so  much  of  the  second  and 
third  counts  of  the  plaintiff's  declaration  as  re- 
lates to  the  assaulting  and  beating  of  the  plaint- 
iff's wife  and  son,  and  neither  deny  or  justify 
81*]  the  breaking  and  entering  the*plaintiff's 
closes.  The  plaintiff  is  entitled  to  judgment 
on  all  the  demurrers,  with  leave  to  the  defend- 
ant to  amend,  on  payment  of  costs. 

Judgment  for  plaintiff. 

Cited  in— 33  Wend..  489;  1  Hill,  267  ;  6  Hill,  420. 


THE  PHCENIX  FIRE  INSURANCE  COM- 
PANY 

PHILIP. 

Action  on  a  Policy  of  Fire  Insurance  on  Stock 
of  Merchandise  —  Certain  Evidence  as  to 
Amvunl  of  Stock — Admissibility  of. 

Where  a  plaintiff,  in  an  action  on  a  fire  policy,  for 
the  purpose  of  showing  the  value  of  the  property 
lost,  introduced  in  evidence  accounts  of  stock  in 
trade,  purporting  to  have  been  taken  in  several 
consecutive  years,  and  the  insurers  offered  to  prove 
by  persons  of  skill  in  handwriting  that  the  accounts 
of  stock  appeared  to  have  been  made  at  one  and  the 
same  time,  it  was  held  that  such  evidence  was  im- 
proper, and  was  accordingly  rejected. 
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So  it  was  held  that  it  was  not  competent  for  the  in- 
surers to  prove  the  amount  of  stock  of  the  largest 
dealer  in  the  trade  to  which  the  assured  belonged, 
in  the  city  where  he  resided,  for  the  purpose  of  rais- 
ing the  presumption  of  fraud  in  the  account  of  loss 
furnished  by  the  assured. 

Citations— 2  Wend.  296 ;  4  T.  R.,  497  ;  Peake,  Ev. 
App.,  176 ;  5  Barn  &  Aid.,  330. 

"17  RROR  from  the  Superior  Court  of  the  City 
JLA  of  N.  Y.  This  was  an  action  on  a  fire 
policy  on  the  stock  of  merchandise  and  mater- 
ials of  the  plaintiff,  a  hair-worker,  and  on  his 
shop-fixtures  and  furniture,  useful  and  orna- 
mental, and  on  his  wearing  apparel  contained 
in  a  two-story  frame  building  situate  in  N.  Y. 
The  amount  insured  was  $12,000,  the  policy 
bore  date  May  1,  1828,  and  the  insurance  was 
for  one  year.  Dec.  9,  1828,  the  building  in 
which  the  property  was,  took  fire,  and  the  prop- 
erty insured  was  burnt,  destroyed  and  dam- 
aged, so  that  the  plaintiff  claimed  $11,099.56. 
To  prove  the  value  of  the  property  lost,  the 
plaintiff  produced  an  account  of  stock  taken 
Oct.  1,  1828,  amounting  to  $12,656,  entered  in 
a  book  kept  by  him  in  his  shop.  In  the  same 
book  there  was  an  account  of  stock  under  date 
of  Jan.  1,  1828,  amounting  to  $10,320.38;  an- 
other of  the  date  of  Jan.  1,  1827,  amounting  to 
$11,214  35;  another  of  Jan.  1, 1826,  amounting 
to  $7,169.50;  and  another  of  Jan.  1,  1825, 
amounting  to  $2.723.50.  A  female  in  the  em- 
ployment of  the  plaintiff,  testified  that  she 
was  present  when  the  account  of  stock  was 
taken  in  January,  *and  also  when  the  [*82 
account  was  taken  in  Oct.,  1828;  she  did  not 
assist  in  the  taking  of  the  accounts,  but  saw 
the  plaintiff  count  the  articles,  and  knew  the 
inventories  to  be  correct,  from  her  knowledge 
of  the  contents  of  the  store.  A  witness  for  the 
defendants,  who  had  examined  the  accounts 
of  stock  contained  in  the  book  produced  by 
the  plaintiff,  was  asked  as  a  person  of  skill  in 
handwriting  whether  it  was  not  his  opinion, 
from  a  careful  examination  of  the  accounts, 
that  the  whole  were  written  at  one  and  the 
same  time,  which  question  was  objected  to  by 
the  counsel  for  the  plaintiff,  who  offered  that 
the  book  might  be  taken  out  by  the  jury,  and 
the  judge  who  presided  at  the  trial  overruled 
the  question.  The  counsel  for  the  defendants 
offered  to  prove  by  the  same  witness,  and  by  a 
number  of  other  witnesses,  that  the  inventories 
appeared  to  have  been  made  at  one  and  the 
same  time,  but  the  evidence  thus  offered  was 
rejected  by  the  judge.  The  counsel  for  the 
defendants  also  asked  a  hair-worker,  exten- 
sively engaged  in  the  business,  what  was  the 
amount  of  stock  of  the  largest  dealer  in  hair 
in  the  city;  which  question  was  objected  to  by 
the  plaintiff's  counsel,  and  overruled  by  the 
judge.  To  which  several  decisions,  the  coun- 
sel for  the  defendants  excepted.  The  jury 
found  a  verdict  for  the  plaintiff  for  $10,344.55 
damages,  and  six  cents  costs.  On  which  judg- 
ment was  rendered.  The  defendants  sued  out 
a  writ  of  error. 

Mr.  S.  A.  Foot,  for  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in 
error. 

By  the  Court,  Ravage,  Ch.  J.  Witnesses 
skilled  in  handwriting  have  been  received  to 
prove  whether,  in  their  opinion,  certain  instru- 
ments were  written  in  a  natural  or  an  imitated 
character,  and  of  course  to  prove  whether  they 
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were  genuine  or  forged.  This  species  of  evi- 
dence differs  very  little,  if  at  all,  from  proof 
of  comparison  of  handwriting,  which  is.  inad- 
missible. The  comparison  of  hands  which  is 
inadmissible,  is  that  arising  from  the  juxtapo- 
sition of  two  writings,  in  order  to  ascertain 
whether  both  were  written  by  the  same  per- 
son— and  this  is  not  admitted;  but  the  witness 
83*]  is  permitted  to  give  his  *opinion  wheth- 
er the  paper  produced  is  written  in  a  natural 
character  and,  therefore,  genuine.  In  both 
cases  the  witness  is  supposed  to  have  no  knowl- 
edge of  the  handwriting  of  the  person  whose 
signature  is  to  be  proved;  he  cannot  form  his 
opinion  from  comparing  the  signature  in  ques- 
tion with  one  admitted  to  be  genuine,  but  he 
may  form  his  opinion  without  anything  to  in- 
spect but  the  signature  to  be  proved.  If  the 
latter  is  stronger  evidence  than  the  former,  I 
have  never  been  able  to  perceive  it.  They  are 
neither  to  be  relied  on  with  much  confidence. 
The  danger  of  relying  on  witnesses  of  skill  in 
handwriting  was  very  strongly  presented  to 
this  court  in  the  case  of  Poucher  v.  Livingston, 
decided  three  or  four  years  ago.  In  that  case 
gentlemen  of  the  first  respectability,  and  as 
well  qualified  as  any  in  community,  made 
great  mistakes.  The  question  before  the  jury 
was  the  genuineness  of  a  signature  to  a  prom 
issory  note.  A  number  of  signatures  were  pre- 
sented— some  true  and  some  false ;  some  of  the 
false  were  selected  as  genuine,  and  some  of 
the  true  signatures  were  considered  spurious. 
In  that  case  a  great  effort  was  made  with  this 
kind  of  testimony,  and  the  result  proved  that 
in  that  instance  it  was  utterly  worthless.  In 
Goodtitle  v.  Bra/iam,  4  T.  R.,  497,  Ld.  Kenyon 
admitted  clerks  from  the  postoffice,  whose 
duty  it  was  to  inspect  franks,  to  give  their 
opinion  whether  the  signature  to  a  will  was 
genuine  or  a  forgery,  by  stating  whether  it 
was  written  in  a  natural  or  an  imitated  hand. 
They  swore  it  was  imitated;  but,  on  being 
shown  other  signatures  of  the  testatrix,  known 
to  be  genuine,  one  of  them  was  declared  by  one 
of  the  witnesses  to  be  genuine,  and  by  the 
other  to  be  imitated.  In  a  subsequent  case  of 
Gary  v.  Pitt,  before  the  same  learned  judge, 
similar  evidence  was  offered  by  a  clerk  in  the 
postpffice.  Ld.  Kenyon  said  it  could  not  be 
received;  that  though  such  evidence  had  been 
received  in  Renett  v.  Braham,  he  had,  in  his 
charge  to  the  jury,  laid  no  stress  upon  it. 
Peake,  Ev.,  app.  176.  In  the  case  of  Gurney 
v.  Langlands,  5  Barn.  &  Aid. ,  330,  this  ques- 
tion was  put:  "From  your  knowledge  of  hand- 
writing, do  you  believe  the  handwriting  in 
question  to  be  a  genuine  signature,  or  an  imi- 
tation?" The  question  was  objected  to  and 
rejected.  On  a  motion  for  a  new  trial,  Abbot, 
84*]  Ch.  J.,  *said  that  he  had  long  been  of 
opinion  that  evidence  of  this  description,  wheth- 
er in  strictness  receivable  or  not,  ought,  if  re- 
ceived, to  have  no  great  weight  given  to  it. 
Bayley  concurred.  Holroyd  had  great  doubt 
whether  this  was  legal  evidence,  but  was  clear 
that  it  was  entitled  to  no  weight.  Best,  J., 
said:  "It  is  impossible  for  any  person  to  speak 
to  handwriting  being  an  imitation,  unless  he 
has  seen  the  original — a  new  trial  was  denied. 
These  cases  do  not  decide  the  question  now 
before  the  court,  but  are  somewhat  analogous. 
The  question  before  the  court  and  jury  was, 
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whether  the  accounts  of  stock  were  made  Jon  a 
fide  at  the  times  they  purport  to  bear  date.  It 
was  not  doubted  but  they  were  in  the  hand- 
writing of  the  plaintiff,  but  simply  whether 
they  were  written  at  the  times  when  they  bore 
date.  The  books  were  before  the  court  and 
jury;  the  opinions  of  witnesses  were  worth  na 
more  than  the  individual  opinions  of  the  jurors 
themselves,  and  would  be  very  loose  testimony 
upon  which  to  convict  a  man  of  fraud  and 
false  swearing. 

The  evidence  offered  as  to  the  amount  of 
stock  in  the  plaintiff's  shop  was  equally  loose 
and  unsatisfactory.  It  was  the  mere  opinion 
of  others  that  other  dealers  in  the  same  articles 
had  much  less  stock,  and  hence  the  jury  were 
to  infer  that  the  plaintiff  had  been  guilty  of  a 
fraud.  Fraud  is  not  to  be  proved  by  surmises 
or  suspicions. 

I  think  the  Superior  Court  decided  correctly, 
and  their  judgment  should  be  affirmed. 

Judgment  affirmed. 

Overruled  in  part— 31  Am.  Rep.,  471  (75  N.  Y.,  288. 
293). 

Distinguished— 4  Denio.  507. 

Cited  in— 2  N.  Y.,  517 ;  10  Hun,  375 ;  29  Barb.,  187  : 
45  How.  Pr.,  502:  36  Super.,  179. 


*NORTHRUP  &  HUNTLEY    [*85 

JACKSON. 

Pleading — Declaration  in  Assumpsit  on  Collat- 
eral Undertaking —  Where  Contract  must  be  in 
Writing,  Parol  Evidence  of  Contents  is  Inad- 
missible— Practice. 

In  declaring-  in  assump&it  on  a  collateral  undertak- 
ing, the  declaration  must  be  special,  setting  forth 
the  contract ;  but  if  the  undertaking  be  original, the 
plaintiff  may  declare  generally. 

Where  a  contract  rests  in  writing,  and  without 
such  writing  the  promise  sought  to  be  enforced 
would  not  be  binding  within  the  statute,  parol  evi- 
dence of  the  contents  of  such  writing  is  inadmissi- 
ble. 

Where  there  is  no  appearance  by  a  defendant  in  a 
justice's  court,  and  judgment  is  rendered  against 
him,  he  may,  on  certiorari  in  the  C.  P.  and  on  a  writ 
of  error  in  this  court,  object  to  the  sufficiency  of 
the  declaration,  and  ta  the  legality  of  the  proof  in 
the  justice's  court. 

Citations— I  Chit.  PI.,  339 ;  1  Saund.,  211  a,  b; 

TERROR  from  Erie  C.  P.  Northrup  and 
J-J  Huntley  sued  Jackson  in  a  justice's  court, 
and  declared  for  a  balance  due  from  the  de- 
fendant, and  for  work  done  by  the  plaintiffs — 
claiming  in  the  whole,  the  sum  of  $17.76.  A 
person  claimed  to  appear  as  the  attorney  of  the 
defendant,  but  failing  to  satisfy  the  justice  that 
he  had  been  authorized  by  the  defendant  to 
appear,  the  justice  would  not  permit  him  to  an- 
swer in  the  cause.  The  plaintiffs  thereupon 
proved  that  they  had  entered  into  a  contract 
with  one  Craig  to  deliver  to  him  a  quantity  of 
lumber,  on  being  paid  for  it;  but  that  Craig 
failing  to  make  payment,  they  refused  to  de- 
liver the  lumber;  that  thereupon  the  defend- 
ant wrote  to  them,  that  if  they  would  forward 
the  lumber,  he  would  be  accountable  to  them 
for  it;  that  they  accordingly  forwarded  a  quan- 
tity, the  value  of  which  was  $17.76;  and  that 
the  defendant  subsequently  acknowledged  that 
the  lumber  had  been  delivered,  and  that  he 
was  accountable  for  it.  Upon  this  evidence, 
the  justice  rendered  judgment  for  the  sum  de- 
manded; which  judgment  was  reversed  by  the 
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Erie  C.  P.  The  plaintiffs  sued  out  a  writ  of 
error. 

Mr.  T.  J.  Sherwood,  for  the  plaintiff  in 
error. 

Mr.  E.  Ford,  for  the  defendant  in  error. 

By  tJte  Court,  Savage,  Ch.  J.  There  was 
no  appearance  by  the  defendant.and  the  plaint- 
iffs were  bound  to  make  out  a  legal  liability 
against  him  by  legal  testimony.  It  is  objected 
86*]  *that  the  declaration  was  general,  when 
it  should  have  stated  the  special  contract;  and 
also  that  parol  evidence  was  given  of  the  let- 
ter of  the  defendant,  upon  which  his  liability 
rested.  Had  the  defendant  appeared  upon  the 
trial,  and  omitted  to  raise  these  objections,  it 
would  have  been  too  late  after  wards;  his  omis- 
sion would  have  been  deemed  an  assent;  but 
as  the  defendant  waived  nothing  on  the  trial, 
he  has  a  right  now  to  raise  the  objections.  If 
the  promise  in  question  is  considered  a  collat- 
eral undertaking,  then  the  declaration  should 
be  special,  1  Chit.  PI.,  339;  1  Saund.,211a,  b; 
but  if  it  is  an  original  undertaking,  then  the 
declaration  is  sufficient.  I  consider  it  an  origi- 
nal undertaking.  It  is  not  that  he  will  pay  for 
a  debt  of  Craig  previously  existing,  but  if  you 
will  deliver  Craig  certain  lumber,  I  will  pay 
you.  This  is  a  contract  between  these  parties, 
upon  sufficient  consideration  moving  between 
them.  The  delivery  of  the  lumber  was  a  dam- 
age to  the  plaintiffs,  and  that  is  sufficient  to 
sustain  the  action.  The  pleading  is,  therefore, 
sufficient.  The  next  question  is  upon  the  evi- 
dence. The  admission  of  parol  proof  of  the 
contents  of  the  letter  was  clearly  wrong;  but 
as  no  writing  was  necessary  to  sustain  the  prom- 
ise, was  there  enough  shown  without  evidence 
of  the  letter?  In  the  subsequent  conversation 
between  the  defendant  and  the  witness,  the  de- 
fendant admitted  that  the  lumber  had  been  de- 
livered, and  that  he  was  accountable  to  pay 
the  balance  then  due.  This  admission  might 
have  been  made  without  any  previous  contract; 
but  without  proof  of  such  previous  contract, 
this  evidence  is  insufficient  to  sustain  a  recov- 
ery. It  is  a  mere  parol  admission,  that  the  de- 
fendant was  liable  to  pay  the  debt  of  another. 
Had  there  been  an  express  promise  then  made, 
after  the  delivery  of  the  lumber  to  Craig,  to 
pay  the  plaintiffs  for  it,  such  promise  would 
have  been  void  by  the  statute.  Without  the 
contents  of  the  letter,  therefore,  the  action  can- 
not be  sustained;  and  as  the  contents  were  im- 
properly proved,  the  C.  P.  were  right  in  revers- 
ing the  judgment  of  the  justice. 

Judgment  affirmed. 

Justice's  court— Defendant  suffering  judgment  by 
default,waives  nothing.  Distinguished— 4  Denio,  184. 

Cited  in-4  Barb.,  322 ;  20  Barb.,  280 ;  29  Barb.,  524 ; 
62  Barb.,  15 ;  53  How.  Pr.,  272 ;  5  Leg.  Obs.,  180,  420. 

Assumpsit^DecZaratum  in.  Cited  in— 14  Barb.,  237; 
59  111.,  102. 


87*]      *THE  PEOPLE  t>.  HERRICK, 

Indictment  for  Obtaining  Signature  to  Note  by 
False  Pretenses  —  False  Pretenses  need  Not 
have  Been  Sole  Inducement — Evidence —  What 
Sufficient — Admissibility  of— Competency  of 
Party  Signing  as  Witness — Intent  to  Defraud. 

On  an  indictment  for  obtaining  by  false  pretenses 
the  signature  of  a  party  to  a  promissory  note, where 
the  pretense  was  that  the  prisoaer  had  money  in  the 
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hands  of  a  third  person  absent  at  the  time,  it  was 
held  that  it  was  not  material  to  prove  the  amount 
represented  to  be  the  identical  sum  stated  in  the  in- 
dictment ;  that  it  was  enough  if  it  was  sufficient  to 
meet  the  payment  of  the  note  which  the  party  was 
induced  to  sign. 

It  is  competent  to  a  party  whose  signature  has 
been  fraudulently  obtained,  to  state  the  reasons 
why  he  did  not  confide  in  the  personal  responsibility 
of  the  accused. 

If  the  accused  attempts  to  show  his  ability  to  pay, 
the  proof  must  be  limited  to  the  time  when  the  sig- 
nature was  obtained. 

A  false  representation  authorizes  the  inference 
of  an  intent  to  defraud. 

It  is  not  necessary  to  a  conviction,  that  the  false 
pretenses  should  be  the  sole  inducement  to  the  sign- 
ing of  the  note ;  if  they  have  a  controlling  influence 
in  inducing  the  signature,  it  is  enough,  although 
minor  considerations  operate  upon  the  mind  of  the 
party. 

Where  a  signature  to  a  note  has  been  obtained  by 
false  pretenses,  and  the  party  defrauded  has  been 
obliged  to  pay  the  note,  the  indictment  may  charge 
the  sum  paid  to  have  been  obtained  by  false  pre- 
tenses, without  setting  forth  the  obtaining  of  the 
signature. 

Citations— 12  Wend.,  78 ;  11  Wend.,  557  ;  9  Wend.. 
182. 

ELIJAH  S.  HERRICK  was  indicted  at  the 
Yates  General  Sessions,  for  obtaining,  by 
false  pretenses,  the  signature  of  one  Nathan 
N.  Herrick  to  a  promissory  note,  given  by  the 
two  Herricks  to  one  Burch,  for  the  sum  of 
$85.  The  indictment  contained  three  counts; 
in  the  first  it  was  alleged  that  the  prisoner  pre- 
tended to  Nathan  N.  Herrick  that  he  had  won 
a  bet  of  $150,  and  that  that  sum  and  also  the 
further  sum  of  $150,  amounting  together  to 
$300,  were  in  the  hands  of  one  John  W. 
Squier,  as  holder  of  the  stakes ;  that  Squier 
was  from  home,  and  would  not  return  under 
three  or  four  days;  that  as  soon  as  Squier  re- 
turned, he  could  and  would  obtain  the  said 
sum  of  $300,  and  would  pay  and  deliver  over 
to  Nathan  N.  Herrick  the  sum  of  $85;  and  that 
by  such  false  pretenses,  the  prisoner  felonious- 
ly obtained  the  signature  of  Nathan  N.  Her- 
rick to  the  note  of  $85  above  described,  with 
intent  to  defraud  him.  The  count  then  nega- 
tived the  pretenses,  by  alleging  that  the  pris- 
oner had  not  then  and  there  $150  won  upon  a 
bet;  that  Squier  had  not  in  his  hands  the  said 
*sum  of  $300,  nor  any  other  sum  of  mon-[*88 
ey  belonging  to  the  prisoner;  that  the  prison- 
er could  not  have  obtained  from  Squier,  on 
his  return  home,  the  said  sum  of  $300,  or  any 
part  thereof,  upon  the  account  aforesaid,  and 
did  not  obtain  the  same  or  any  part  thereof, 
nor  did  he  pay  $85  to  Nathan  N.  Herrick,  as 
he  had  pretended  he  would  do,  contrary  to  the 
form  of  the  statute,  etc.  The  second  count 
charged  that  the  pretense  made  use  of,  to  ob- 
tain the  signature  of  Nathan  N.  Herrick,  was, 
that  he,  the  prisoner,  had  $300  belonging  to 
him  in  the  hands  of  Squier,  and  negatived  the 
pretense.  The  third  count  charged,  that  by 
means  of  the  same  pretense  set  forth  in  the 
second  count,  the  prisoner  feloniously  obtained 
from  Nathan  N.  Herrick  the  sum  of  $85,  with 
intent  to  defraud  him.  On  the  trial  Nathan  N. 
Herrick  testified  that  the  prisoner  applied  to 
him  to  sign  a  note  as  his  surety  in  the  purchase 
of  a  horse,  that  he  represented  to  him  that  he 
had  won  a  bet  of  $150,  and  that  the  money 
was  in  the  hands  of  John  W.  Squier,  who  was 
from  home  and  would  not  return  under  4  or  5 
days; -that  if  he  delayed  the  purchase  until 
Squier's  return  he  feared  he  would  lose  the 
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horse,  and  promised  the  witness  that  if  he 
would  sign  the  note,  he  would  pay  it  In  three 
or  four  days.  The  witness  testified  that.by  the 
representations  thus  made  by  the  prisoner,  he 
was  induced  to  sign  the  note,  and  that  when  it 
fell  due,  he  was  compelled  to  pay  it,  and  had 
not  been  indemnified  by  the  prisoner.  The 
•counsel  for  the  prisoner  offered  to  prove  by 
this  witness  that  the  prisoner,  about  or  near 
the  time  when  the  note  was  signed,  was  con- 
sidered responsible;  which  evidence  was  ob- 
jected to  and  rejected  by  the  court.  The  wit- 
ness testified  that  he  did  not  consider  the  pris- 
oner responsible  at  the  time  when  the  note  was 
given,  and  was  about  to  assign  his  reasons  why 
he  did  not  so  consider  him.  The  counsel  for 
the  prisoner  objected  to  his  stating  the  reasons 
-of  his  opinion, but  the  objection  was  overruled, 
and  the  witness  stated  them.  On  the  part  of 
the  prisoner,  several  witnesses  testified  to  a  re- 
lation given  by  the  witness  of  the  transaction 
-at  a  time  previous  to  the  trial.  The  counsel 
for  the  prisoner  insisted  that  there  was  a  vari- 
-ance  between  the  indictment  and  the  proof; 
that  in  the  indictment  it  was  alleged  that  the 
£9*]  prisoner  had  Represented  that  he  had 
$300  in  the  hands  of  Squier,  whereas  the  proof 
•was  that  he  had  represented  the  sum  to  be 
$150;  and  that  they  further  insisted, that  there 
was  no  proof  to  sustain  the  third  count.  The 
court  charged  the  jury  that  if  they  believed 
the  testimony  of  Nathan  N.  Herrick,  the  in- 
dictment was  fully  sustained;  that  if  they 
found  the  defendant  guilty  of  having  obtained 
the  signature  of  the  witness  by  false  pre- 
tenses, they  were  authorized  to  say  that  it  was 
obtained  with  the  intent  to  defraud  the  witness. 
The  court,  however,  further  charged — that  if 
any  cause  other  than  the  false  pretenses  proved, 
operated  upon  the  mind  of  the  witness  to  sign 
the  note, the  defendant  must  be  acquitted.  The 
jury  found  the  prisoner  guilty.  The  prisoner 
having  taken  exceptions  to  the  decisions  and 
charge  of  the  court,  the  indictment  and  bill  of 
exceptions  were  removed  into  this  court  by 
•certiorari,  sued  out  by  the  district  attorney  of 
the  County  of  Yates. 

Mr.  R.  N.  Morrison,  for  the  prisoner, 
Mr.  S.  Stevens,  for  the  people. 

By  the  Court,  Savage,  Ch.  J.  The  point 
principally  relied  upon  on  the  argument  was 
the  variance  between  the  indictment  and  the 
proof;  in  other  words,  that  the  offense  was  not 
proved  as  laid.  The  indictment  charges  that 
the  representation  was,  that  the  defendant  had 
$300  deposited  with  Squier,  whereas  the  proof 
is,  that  the  defendant  said  that  he  had  $150 
deposited.  There  is  no  doubt  of  the  general 
correctness  of  the  proposition  that  the  facts 
must  be  proved  substantially  as  laid.  It  must 
be  remembered,  however,  that  the  object  of  all 
specifications  in  indictments  is  to  apprise  the 
defendant  of  what  he  is  to  meet  upon  the  trial, 
and  that  certainty  to  a  common  intent  is  all 
that  can  reasonably  be  required.  The  com- 
plaint is,  that  N.  N.  Herrick  was  induced,  by 
the  false  representation  of  the  prisoner,  to  sign 
a  note  for  $85;  and  it  is  alleged  that  that  rep- 
resentation was,  that  he  had  a  deposit  in 
Squier's  hands  to  the  amount  of  $300.  The 
proof  is,  that  he  represented  he  had  a  deposit 
of  $150.  Now,  so  far  as  the  merits  are  con- 
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cerned,  *it  makes  no  difference  wheth-  [*9O 
er  he  represented  he  had  in  Squier's  hands 
$300  or  $150 — so  long  as  either  sum  was  more 
than  sufficient  to  meet  the  payment  of  the  note 
of  $85.  Is  it  possible  then  that  the  defendant 
could  be  surprised  or  injured  in  any  way  by 
the  allegation  in  the  indictment?  particularly 
when,  in  negativing  the  pretenses,  the  pleader 
says,  "whereas,  in  truth  and  in  fact,  the  said 
John  W.  Squier  did  not  then  and  there  have 
in  his  hands  the  said  sum  of  $300,  of  and  be- 
longing to  the  said  E.  S.  Herrick,  nor  any  oth- 
er sum  of  money  belonging  to  the  said  E.  S. 
Herrick."  The  representation  was,  that  he  had 
$150  in  the  hands  of  Squier;  was  not  the  de- 
fendant fairly  notified  by  the  indictment  to 
meet  the  facts  as  they  were  proved?  If  so, 
there  is  no  reason  for  a  new  trial. 

2.  I  cannot  perceive  any  impropriety  in 
hearing  from  the  witness  the  reasons  why  he 
did  not  rely  on  the  responsibility  of  the  pris- 
oner; they  could  have  no  influence,  unless  to 
test  the  truth  of  the  witness.  He  had  sworn 
that  he  relied  not  on  the  responsibility  of  the 
prisoner,  but  upon  the  representation  that  the 
money  was  in  the  hands  of  Squier,  subject  to 
the  prisoner's  order  when  Squier  should  return 
to  his  residence.  The  important  facts  were 
whether  a  false  representation  was  made,  and. 
whether  the  witness,  relying  upon  that  repre- 
sentation, signed  the  note.  If  the  signature  to 
the  note  had  been  obtained  by  any  other  means 
than  the  false  representation,  then  this  offense 
was  not  committed.  If  the  witness  had  relied, 
not  upon  the  representation  of  the  money  in 
Squier's  hands,  but  upon  anything  else,  as 
upon  the  prisoner's  general  responsibility,  then 
the  defendant  was  not  guilty.  The  witness  had 
sworn  that  he  did  not  rely  upon  the  prisoner's 
responsibility;  that  proved  that  part  of  the  case, 
and  giving  the  reasons  why  he  did  not  so  rely 
was  totally  unnecessary,  unless  called  for  by 
the  defendant,  by  way  of  impeaching  the  tes- 
timony of  the  witness;  but  I  cannot  see  that 
the  prisoner  was  prejudiced  by  it.  These  rea- 
sons went  to  confirm  the  previous  statement  of 
the  witness,  and  were  certainly  not  improper, 
particularly  as  there  was  an  attempt  by  the  de- 
fendant to  impeach  this  witness.  People  v. 
Vane,  12  Wend.,  78. 

*3.  The  court  decided  correctly  in  [*91 
limiting  the  inquiry  as  to  the  defendant's  re- 
sponsibility to  the  time  of  obtaining  the  signa- 
ture; he  might  have  had  abundant  means 
shortly  before  and  shortly  after  the  time  when 
he  obtained  the  signature.  The  object  of  this 
evidence  could  be  no  other  than  to  create  a  be- 
lief that  the  witness,  N.  N.  Herrick,  relied  upon 
the  prisoner's  general  responsibility,  and  not 
upon  the  particular  fund  supposed  to  be  in  the 
hands  of  Squier.  What  the  circumstances  of 
E.  S.  Herrick  were  at  any  other  time  than  when 
the  representations  were  made  and  the  signature 
obtained,  were  entirely  immaterial  to  the  point, 
and  might  mislead  the  jury. 

4.  The  charge  of  the  court  was  correct,  so 
far  as  it  operated  against  the  defendant.  It 
was  true  that  the  testimony  of  N.  N.  Herrick 
sustained  the  indictment.  It  was  correct  also 
to  say  that  the  proof  of  the  false  representation 
was  sufficient  evidence  of  a  fraudulent  intent ; 
the  latter  was  the  natural  and  legal  conse- 
quence of  the  former.  The  intent  is  inferred 
20  305 


91 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


188*. 


from  the  fact;  and  if  it  was  possible  that  there 
could  be  a  false  representation  with  an  inno- 
cent intent,  the  defendant  should  have  shown 
it.  In  one  particular  the  court  erred,  but  the 
error  was  favorable  to  the  prisoner.  The  court 
charged  that  if  there  was  any  other  cause  op- 
erating upon  the  mind  of  N.  N.  Herrick,  the 
defendant  should  be  acquitted.  Such  a  doc- 
trine has  prevailed  in  some  criminal  courts — 
that  the  false  pretense  proved  must  have  been 
the  sole  inducement  for  parting  with  property, 
or  in  this  case  for  signing  the  note.  That  doc- 
trine was  fully  discussed  by  Mr.  J.  Nelson,  in 
the  recent  case  of  People  v.  Haynes,  11  Wend., 
557,  and  considered  unsound;  it  is  enough  if 
the  false  pretense  had  a  controlling  influence 
in  procuring  the  signature,  although  minor 
considerations  may  have  had  some  effect.  The 
charge  was  correct  as  to  the  third  count  also, 
as  it  appeared  that  the  money  had  actually  been 
paid  by  N.  N.  Herrick.  People  v.  Stone,  9 
Wend.,  182,  settles  that  point. 

5.  Whether  the  second  count  is  good  or  not 
is  totally  immaterial,  so  long  as  there  is  one 
good  count  in  the  indictment  to  which  the  tes- 
timony is  applicable.  But  I  see  no  defect  in 
92*]  *the  second  count;  it  contains  the  sub- 
stance of  the  offense,  and  the  proof  sustains  it. 

The  court  are  advised  to  proceed  to  judgment. 

Explained— 66  Barb..  135. 

Cited  in— 82  N.  Y.,  340 ;  2  Lans.,  332 ;  3  Hun,  42  ;  15 
Hun,  288 ;  19  Hun,  98 ;  20  Hun,  68 ;  5  T.  &  C.,  278  ;  5 
Park.,  164.  169 ;  1  Sheld.,  41 :  31  Ind.,  521 ;  17  Kan., 
553;  35  N,  J.  L.,  448. 
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THE  FARMERS'  INSURANCE  &  LOAN 
COMPANY. 

Insurance — Representation  and  Survey  made  by 
the  Assured — Reference  to  it  in  the  Policy  does 
not  make  the  Survey  a  Warranty  or  a  Part  of 
the  Policy — Recovery  by  Plaintiff,  though  there 
was  a  Variance  between  the  Survey  and  the 
Proof. 

Where  a  party,  on  applying  for  insurance  of  mer- 
chandise, presented  a  survey,  stating1  that  the  build- 
ing in  which  the  goods  were  was  divided  by  a  stone 
partition,  running  lengthwise  through  the  building 
to  the  roof,  one  part  of  which  building  was  occu- 
pied by  him,  and  an  insurance  was  accordingly  ef- 
fected, it  being  stated  in  the  policy  that  it  was  ef- 
fected on  merchandise  in  the  building  occupied  by 
the  applicant  and  others,  more  particularly  de- 
scribed in  the  application  and  survey  furnished  by 
himself,  filed  No.  928,  in  the  office  of  the  Ins.  Co.;  and 
it  appearing  in  an  action  on  the  policy  that  the 
stone  partition  did  not  extend  to  the  roof,  and  that 
the  side  walls  of  the  building  rose  5  feet  above  the 
stone  partition,  it  was  held,  that  the  survey,  not- 
withstanding the  reference  to  it  in  the  policy,  was 
a  representation  merely,  and  not  a  warranty,  and 
that  the  plaintiff  was  entitled  to  recover,  notwith- 
standing the  variance  between  the  survey  and  the 
proof  adduced  on  the  trial. 

It  seems  that  a  separate  paper  may,  by  express 
stipulation,  be  made  part  of  a  policy ;  but  that  a 
reference,  like  that  in  the  present  case,  to  a  separate 
paper,  is  not  enough  to  authorize  a  court  to  treat 
it  as  part  of  the  policy,  and  to  give  to  it  the  effect 
of  a  warranty. 

Citations— 7  Wend.,  72 : 8  Wend.,  166 ;  1  Edw.,  74 : 2 
Hall,  608,  627,  628  ;  3  Kent,  Com.,  373  ;  Cowp.,  785; 
Doug.,  12,  n.;  1  Condy.  Marsh.,  451. 

THIS  was  an  action  on  a  policy  of  insurance 
against  fire,  tried  at  the  Ulster  Circuit  in 
Oct.,  1832,  before  the  Hon.  Charles  H.  Rug- 
gles,  one  of  the  Circuit  Judges. 
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The  plaintiff  was  insured  $4,000  on  his  stock 
of  merchandise  contained  "in  the  stone  build- 
ing with  shingle  roof,  occupied  by  himself  and 
others,  situated  at,  etc.,  more  particularly  de- 
scribed in  application  and  survey  furnished 
by  himself,  filed  No.  928,  in  this  office;"  i.  e.r 
the  office  of  the  defendants.  The  property  was 
insured  for  one  year,  and  within  the  term  the 
building  mentioned  in  the  policy,  with  its  con- 
tents of  merchandise,  was  burnt  and  destroyed 
by  fire.  The  defendants  upon  the  call  of  the 
plaintiff,  and  pursuant  to  notice  for  that  pur- 
pose, produced  the  application  and  survey  No. 
928,  mentioned  in  the  policy;  it  was  in  these- 
words:  "Survey  of  a  building  at  Bolton,  etc., 
56  by  35  feet,  built  of  stone,  shingled  roof,  one 
story  high,  garret  over  the  whole,  thick  stone 
partition  running  *lengthwise  through  [*93 
the  building  to  the  roof;  one  part  occupied  by 
Alexander  Snyder,  the  other  part  by  Charles 
M'Inty  as  a  store-room."  It  was  proved  on 
the  part  of  the  defendants  that  the  gable  ends 
of  the  building  were  of  stone;  that  the  roof  was 
on  the  building  lengthwise,  coming  down  to 
the  side  walls,  which  arose  about  five  feet 
above  the  chamber  floor,  and  on  them  the  eves 
of  the  roof  rested.  There  was  a  stone  parti- 
tion lengthwise  through  the  store,  dividing  it 
into  two  apartments,  one  of  18  and  the  other 
of  16  feet,  one  of  which  was  occupied  by  Sny- 
der; this  partition  did  not  extend  higher  than 
the  chamber  floor,  and  on  the  partition  the 
beams  of  the  chamber  floor  rested,  and  there 
was  no  partition  in  the  garret.  The  judge 
charged  the  jury  that  the  survey  was  not  a  part 
of  the  policy  so  as  to  become  a  warranty;  that 
the  misdescription  of  the  building  in  regard  to 
the  partition  wall  was  not  in  itself  a  bar  to  the 
action;  that  it  would  be  for  the  jury  to  deter- 
mine whether  there  was  any  fraudulent  mis- 
representation or  concealment  in  respect  to  the 
survey,  or  whether  the  risk  or  hazard  was  in- 
creased by  the  facts  or  circumstances  in  regard 
to  which  the  building  was  misdescribed,  and 
that  if  they  should  find  either  of  those  points 
in  the  affirmative,  the  verdict  should  be  for 
the  defendants,  otherwise  for  the  plaintiff. 
The  jury  found  for  the  plaintiff,  and  assessed 
his  damages  at  $3,452.  The  defendants  hav- 
ing excepted  to  the  charge  of  the  judge,  moved 
for  a  new  trial. 

Mr.  J.  Tallmadge,  for  the  defendants. 

Messrs.  N.  Sickles  and  S.  Sherwood,  for 
the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  this  case  is,  whether  the  survey 
furnished  by  the  plaintiff  is  to  have  the  effect 
of  a  warranty,  or  of  a  representation.  This 
question  must  be  considered  as  settled  on  au- 
thority in  this  court.  It  arose  and  was  decid- 
ed in  Ins.  Co.  v.  Cotheal,  7  Wend.,  72.  That 
was  an  action  upon  a  policy  for  $5,000,  on  a 
steam  saw-mill,  built  of  wood,  situate  on  the 
river  Nantikoke,  near  Vienna,  in  the  State  of 
Md.,  as  described  in  report  No.  193.  In  the 
application  for  insurance,  it  was  described  as 
130  *feet  long  by  30  broad.  It  was  in  [*94 
fact  132  feet  long;  part  of  it  was  30  feet  broad, 
but  about  40  feet  of  it  was  4u  feet  broad.  The 
boiler  and  furnace  were  placed  on  the  outside 
of  the  building  and  covered,  being  about  30 
feet  in  length,  10  high  and  19  wide.  It  was 

WEND.  13. 
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insisted  that  the  representation  made  by  the 
plaintiffs  was  a  warranty.  The  Chief  Justice 
of  the  Superior  Court  of  the  City  of  N.  Y.,  be- 
fore whom  the  cause  was  tried,  decided  that 
it  was  not  a  warranty,  but  a  representation, 
and  that  the  variance  did  not  defeat  the  policy 
unless  in  consequence  of  the  variance  the  prem- 
ises were  insured  at  a  less  premium  than  they 
would  have  been  if  they  had  been  truly  de- 
scribed. The  cause  came  into  this  court  by 
writ  of  error,  and  the  opinion  of  the  court  was 
given  by  Mr.  J.  Sutherland,  who  examined 
the  cases  on  the  point,  and  came  to  the  con- 
clusion that  a  warranty  is  never  to  be  created 
by  construction — must  appear  on  the  face  of 
the  policy;  that  there  may  be  unequivocal  evi- 
dence of  a  stipulation,  the  non-compliance 
with  which  is  to  have  the  effect  of  avoiding  the 
contract.  The  only  exception  to  the  generality 
of  this  proposition  is,  that  the  proposals  and 
conditions  attached  to  the  policy  form  part  of 
the  contract.  In  the  case  of  Dow  v.  Whetten, 
8  Wend.,  166,  the  Chancellor  says,  the  policy 
itself  is  the  only  legal  evidence  of  the  agree- 
ment between  the  parties.  Vice- Chancellor 
M'Coun  has  also  clearly  stated  the  difference 
between  a  warranty  and  a  representation.  The 
former  is  the  affirmation  of  a  fact  asserted  in 
the  policy,  and  forming  a  condition  which 
must  be  strictly  complied  with;  the  latter  the 
statement  of  some  collateral  circumstances  not 
embodied  in  the  policy,  though  made  before 
the  contract  was  completed.  1  Edw.,  74.  This 
subject  has  been  much  considered  in  the  Su- 
perior Court  of  the  City  of  N.  Y.  2  Hall,  608, 
627,  628.  Ch.  J.  Jones  says  it  is  a  general  rule 
that  a  representation,  to  have  the  effect  of  a 
warranty,  must  be  contained  in  the  deed  or 
policy  itself.  And  Mr.  J.  Oakley  says:  "  In 
determining  what  shall  constitute  a  warranty, 
and  what  shall  be  a  representation  merely,  the 
general  principle  seems  to  be  well  settled  that 
an  express  warranty  must  appear  on  the  face 
of  the  policy,  and  that  any  instructions  for  in- 
surance, unless  inserted  in  the  instrument  it- 
self,  do  not  amount  to  a  warranty."  Again: 
95*]  *"  The  insurers,  having  a  description  of 
the  property  in  their  possession,  are  presumed 
to  insert  in  the  policy  itself  as  much  of  that 
description  as  they  deem  material;  and  by 
omitting  any  part  of  it,  they  show  that  they 
are  content  to  take  such  part  as  a  representa- 
tion merely,  and  to  look  to  it  only  for  estimat- 
ing the  risk."  These  cases  have  been  referred 
to  with  approbation  by  Chancellor  Kent,  S 
Kent,  Com.,  373,  and  are  believed  to  be  in  uni- 
son with  the  English  cases  found  in  Cowp., 
785;  Doug.,  12,  n,  andl  Cond.  Marsh.,  451.  It 
is  not  necessary  to  deny  that  a  separate  paper 
may,  by  express  stipulation,  be  made  part  oJ 
the  policy;  but  there  is  no  such  reference  in 
the  present  policy  as  to  authorize  the  court  to 

five  the  survey  the  force  of  a  warranty ;  in- 
eed,  from  the  manner  of  referring  to  it,  ii 
would  seem  that  the  defendants  were  satisfied 
to  look  to  it  only  for  the  purpose  of  estimating 
the  risk.  It  is  not  pretended  that  the  judge  die 
not  present  the  question  of  fraud  fairly  before 
the  jury.  The  only  question  which  we  decide 
now  is,  that  the  survey  referred  to  in  the  policy 
must  be  considered  a  representation  merely 
and  not  a  warranty. 

New  trial  denied. 
WEND.  13. 


Afflrmed-16  Wend.,  481. 
Overruled-2  N.  Y.,  220. 

Cited  in— 5  Hill,  190:  7  Hill,  125;  2  Denio,  78;  8 
How.  U.  8.,  246 ;  98  Mass.,  392. 


LAMB  v.  LATHROP  &  COLLINS. 

Note  Payable  in  Specific  Articles — Tender  is  a 
Satisfaction — Parties  Become  Bailor  and  Bail- 
ee— Agreement  for  Appraisement  by  Two  In- 
dividuals— Both  Must  Join — If  Appraisal  Ex- 
ceeds Sum  Agreed  upon,  Promisee  is  not  Bound 
to  Accept  and  Pay  Difference — Election — 
Pleading. 

The  tender  of  specific  articles  on  the  day  and  at 
;he  place  specified  for  performance,  where  a  note  is 
oayable  in  specific  articles,  is  a  satisfaction  of  the 
contract;  and  if  the  tender  be  not  accepted,  the 
right  of  action  is  not  revived  by  a  subsequent  de- 
mand and  refusal. 

Consequently  a  plea  of  tender  in  such  case  needs 
not  the  averment  of  tout  temps  prist ;  nor  is  it  nec- 
essary to  aver  that  the  tender  was  made  in  satisfac- 
tion of  the  debt. 

After  tender  and  refusal  to  accept,  the  relation  of 
the  parties  is  changed  to  that  of  bailor  and  bailee. 

Where  a  sum  certain  is  agreed  to  be  paid  in  specif- 
ic articles  at  the  market  price,  at  the  appraisal  of 
two  individuals,  it  is  incumbent  upon  the  promisor 
to  procure  the  appraisement  of  both  individuals 
named  in  the  contract ;  it  is  not  enough  to  show  an 
appraisement  by  one  and  an  excuse  for  the  omission 
of  the  other.  The  appraisement  must  be  by  both, 
or  the  sum  stipulated  must  be  paid  in  money.  If 
the  appraisement  be  made,  it  is  not  necessary  to 
aver  that  it  was  at  the  market  price. 

On  such  a  contract,  if  the  specific  articles  tendered 
in  payment  be  appraised  at  an  amount  exceeding 
the  sum  agreed  to  be  paid,  the  promisee  is  not 
"•bound  to  accept  the  articles  and  pay  the  dif-  1*96 
ference.  In  such  a  case  it  is  at  the  etection  of  the 
promisor  to  tender  the  specific  articles  at  the 
amount  agreed  to  be  paid,  or  pay  the  money  in  sat- 
isfaction of  the  debt.  Ki_. 


Citations— Chip.  Cont.,  96 ;  8  Johns.,  478 ;  4  Wend., 
528,  529 ;  2  Kent,  Com.,  508,  509 ;  6  T.  B.,  719 ;  1  H. 
Bl.,  254;  2  H.  Bl.,  574. 

TVEMURRER.  The  plaintiff  declared  on  a 
JJ  note  made  by  the  defendants,  bearing  date 
Mar.  8,  1831,  whereby  the  defendants  prom- 
ised, one  year  after  date,  to  pay  to  the  plaint- 
iff $50  in  a  horse,  neat  stock,  or  first  rate  pine 
lumber,  to  be  delivered  in  Cortland  Village,  at 
the  market  price,  at  the  appraisal  of  two  per- 
sons of  the  names  of  Bartlett  and  Rowley,  with 
use;  and  alleged  non-performance.  The  de- 
fendants pleaded,  that  when  the  note  became 
due,  to  wit:  Mar.  8,  1832,  they  tendered  to  the 
plaintiff  the  said  sum  of  $50  and  the  interest 
thereof  for  one  year,  in  a  horse,  appraised  by 
Bartlett  at  $70,  averring  that  Rowley  was  not  on 
that  day  in  the  State,  but  was  in  the  State  of 
Pa.,  wholly  beyond  the  reach,  power  and  con- 
trol of  the  defendants,  so  that  they  could  not 
procure  his  attendance  to  unite  with  Bartlett 
in  the  appraisal  of  the  horse,  and  concluding 
by  alleging  that  the  plaintiff  refused  to  receive 
the  horse  so  tendered  by  them ;  wherefore  they 
prayed  judgment,  etc.  This  plea  did  not  con- 
tain the  averment  of  tout  temps  prist.  The 
plaintiff  replied,  that  after  the  tender  of  the 
horse,  to  wit:  Mar.  10,  etc.,  at,  etc.,  he  de- 
manded the  same  horse  of  the  defendants, 
which  horse  then  was  in  their  possession,  and 
that  the  defendants  refused  to  deliver  the 


NOTE.— Tender   of  chattels.    See,  Slingerland  v. 
Morse,  8  Johns.,  474,  note. 
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horse  to  him,  unless  he  would  pay  to  them 
$16.50,  the  difference  between  the  appraised 
value  of  the  horse  and  the  sum  of  $50,  with 
the  interest  thereof  for  one  year;  concluding 
with  a  verification  and  prayer  of  judgment. 
To  which  replication  the  defendants  demurred. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  princi- 
pal question  arises  upon  the  plea  of  the  defend- 
ants, the  validity  of  which  is  denied  by  the, 
plaintiff,  and  the  first  ground  urged  on  his  part 
97*]  is,  *that  it  is  not  averred  that  the  de- 
fendant is  still  ready  to  deliver  the  horse.  It 
is  contended,  on  the  authority  of  Chipman's 
Essay  on  Contracts,  p.  96,  that  such  an  aver- 
ment is  necessary;  and  that,  in  a  case  like  this, 
the  replication  of  a  subsequent  demand  and  re- 
fusal authorizes  a  recovery  upon  the  original 
cause  of  action.  The  learned  author  of  this 
essay  argues  that  as  there  is  at  this  day  no  case 
where  property  is  lost  to  the  creditor  by  a  ten- 
der and  refusal,  it  follows  that  every  plea  of 
tender  must  contain  an  averment  that  the  prop- 
erty is  still  ready.  It  is  true  that  property 
tendered  is  not  lost  to  the  creditor  by  his  neg- 
lect or  refusal  to  receive  it;  but  it  is  also  true 
that,  in  the  case  of  a  tender  of  specific  articles, 
the  courts  in  this  State  consider  the  contract  to 
deliver  or  pay  such  articles,  discharged.  The 
tender,  properly  made,  is  a  satisfaction  of  the 
demand;  the  debt  is  paid,  and  the  articles  ten- 
dered become  the  property  of  the  creditor,  and 
afterwards  are  kept  at  his  risk  and  expense. 
In  the  case  of  Slmgerland  v.  Morse,  8  Johns., 
478,  the  court  say:  "  We  consider  it  (the  ten- 
der) a  complete  bar  to  the  suit  upon  the  con- 
tract." In  Sheldon  v.  Skinner,  4  Wend.,  528, 
529,  this  subject  was  again  considered  by  this 
court,  and  such  a  tender  held  analogous,  as  it 
was  in  the  last  case  cited,  to  the  French  con- 
signation, whereby  the  debtor  is  discharged. 
The  creditor  must  resort  to  the  specific  arti- 
cles, and  to  the  person  who  tendered  them  as 
the  bailee  thereof.  The  relation  of  debtor  and 
creditor  no  longer  subsists  between  these  par- 
ties, but  that  of  trustee  and  cestui  que  trust,  or 
bailor  and  bailee.  See  2  Kent,  Com.,  508,  509, 
and  cases  cited.  If  such  be  the  law,  the  de- 
fendant in  this  case  was  not  bound  to  aver  that 
the  horse  was  still  ready;  and  the  plea  is  not 
faulty  for  want  of  such  averment. 

The  remaining  objections  to  this  plea  are, 
that  it  is  not  averred  that  the  appraisal  was  by 
the  persons  agreed  upon,  nor  at  the  market 
price,  nor  that  the  tender  was  made  in  satisfac- 
tion of  the  debt.  No  authority  is  cited  to  show 
that  it  should  be  averred  that  the  offer  was 
made  in  satisfaction  of  the  debt;  the  precedents 
are  not  so,  nor  do  I  see  any  necessity  for  such 
an  averment.  The  plaintiff  complains  that  the 
defendant  did  not  pay  him  $50  and  interest  in 
a  horse,  according  to  his  contract.  Thedefend- 
98*]  ant  says,  that  on  the  day  *and  at  the 
place  appointed,  he  tendered  to  him  the  said 
sum  in  a  horse,  according  to  his  contract;  that 
is  enough.  Nor  can  it  be  necessary,  in  such 
case,  to  aver  that  the  appraisement  was  at  the 
market  price.  The  market  price  is  the  price 
of  every  article,  unless  some  other  is  mentioned. 
The  market  price,  I  apprehend,  was  inserted 
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as  directory  to  the  appraisers,  and  the  aver- 
ment that  the  horse  was  appraised  by  the  ap- 
praisers is  sufficiently  minute  and  certain  ;  to 
appraise  at  any  other  price  would  be  a  viola- 
tion of  duty,  even  if  the  words  "market  price" 
were  omitted.  The  presumption,  in  such  cases 
is,  that  the  persons  designated  have  done  their 
duty;  not  that  they  have  violated  it. 

But  the  objection  that  there  is  no  averment 
that  the  property  in  question  was  appraised  by 
the  persons  agreed  upon,  is  not  so  easily  obvi- 
ated. The  defendants,  by  their  contract,  agreed 
to  pay  $50  and  interest  for  one  year,  in  ahorse, 
at  the  appraisal  of  Bartlett  and  Rowley.  They 
aver  that  they  tendered  the  horse  at  the  ap- 
praisal of  Bartlett;  that  is  not  a  compliance 
with  the  contract.  The  appraisement  by  two 
persons  is  a  condition  precedent  to  the  tender; 
the  plaintiff  has  not  agreed  to  accept  a  horse  at 
the  appraisement  of  Bartlett  alone,  nor  of  Bart- 
lett and  any  other  except  Rowley.  It  is  not 
sufficient  that  the  act  done  may  be  equivalent. 
The  plaintiff  relied  upon  the  judgment  of  those 
particular  persons;  the  defendants  undertook 
to  procure  it;  if  they  have  failed, they  must  pay 
the  money.  There  is  a  debt  due  the  plaintiff; 
he  agrees  to  receive  a  horse,  provided  it  is  ap- 
praised by  Bartlett  and  Rowley.  The  defend- 
ants agree  to  pay  the  money,  if  they  do  not  de- 
liver a  horse  at  the  appraisal  of  Bartlett  and 
Rowley.  This  is  the  legal  effect  of  the  con- 
tract. It  is  manifest  that  the  defendants  have 
not  procured  the  appraisal  of  the  two  persons 
named;  and  as  they  have  not  performed  the 
condition  upon  which  they  were  to  be  excused 
from  the  payment,  of  the  money,  it  follows  that 
the  money  must  be  paid.  It  is  not  for  the  de- 
fendants to  say  that  they  can  make  a  new 
agreement  for  the  plaintiff;  nor  can  the  court 
do  it.  The  plaintiff  has  substantially  said,  I 
will  not  agree  to  take  a  horse  at  all,  unless  at 
the  appraisal  of  these  twd  men.  I  will  not 
take  the  appraisal  of  one  of  them, but  of  both. 
The  defendants  entered  voluntarily  into  the 
agreement,  and  they  must  perform  it.  This 
*case  appears  to  me  to  be  analogous  to  [*99 
the  cases  upon  fire  policies,  where,  if  the  cer- 
tificate of  certain  persons  is  required,  no  other 
can  be  substituted.  6  T.  R.,  719;  1  H.  Bl., 
254;  2  Id.,  574.  This  view  of  the  subject  is 
sufficient  to  authorize  a  judgment  in  favor  of 
the  plaintiff. 

It  is  not  improper  to  remark,  that  the  plea 
is  defective  in  another  particular,  though  the 
point  is  made  here  as  an  objection  to  the  rep- 
lication. The  horse,  it  seems,  was  appraised 
at  $70,  and  the  defendant  claims  the  payment 
of  the  difference  in  money,  before  he  is  liable 
to  deliver  the  horse.  Under  what  agreement 
of  the  plaintiff  do  the  defendants  set  up  this 
claim  ?  The  plaintiff  has  said  that  he  will  re- 
ceive a  horse  worth  $53,  on  certain  conditions; 
but  it  does  not  follow  that  he  is  to  receive  an 
horse  of  a  greater  value,  and  pay  the  differ- 
ence. He  has  entered  into  no  such  agreement. 
The  defendants  must  tender  the  horse  accord- 
ing to  agreement;  if  he  is  of  greater  value, 
they  must  either  tender  him  at  the  amount  to 
be  paid,  or  keep  him,  and  pay  the  money. 

The  plea  is  bad  and  the  plaintiff  is  entitled  to 
judgment,  with  leave  to  defendants  to  amend,  on 
payment  of  costs. 
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ANONYMOUS. 


Tender  andrefusal^-Effect  of    Cited  ta-ffl  Wend. 
345 ;  24  Wend..  274  ;  16  N.  Y.,  585 ;  53  N.  Y.,  «1 ,  &> 

BtTemte?'of  specific  articles-Delivery.  Cited  in-12 
Barb  ,  158 ;  25  How.  Pr.,  465 ;  5  Daly,  77 ;  1  Lesr.  Obs., 
123. 


ANONYMOUS. 
Practice— Making  up  Record  in  C.  P. 

In  making  up  a  record  of  judgment  in  the  C.  P., 
in  a  case  where  a  justice's  judgment  has  been  re- 
ar should  be  made  in  the  record  of 


versed,  an  entry 
judgment,  specif  j 
was  reversed :  whet 
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,  on  what  ground  the  judgment 
icr  for  error  of  fact,  or  error  of 


law,  and  if  for  the  latter  cause,  then  stating  the 
point  decided. 

ON  an  application  by  the  Tioga  C.  P.  to  this 
court,  for  advice  in  reference  to  the  mak- 
ing up  of  a  record  of  judgment,  where  a  jus- 
tice's judgment,  brought  into  that  court  by  cer- 
tiorari,  had  been  reversed  :  This  Court  ad- 
vised that  the  record  be  so  made  up  as  to  con- 
tain an  entry.stating  that  the  justice's  judgment 
was  reversed  for  error  of  fact,  or  error  of  law, 
according  to  the  truth  of  the  case  ;  and  if  re- 
versed for  error  of  law,  then  stating  briefly  the 
point  decided. 

Cited  in-3  Hill,  238. 
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1O1*]         "ONTARIO  BANK 

v, 
LIGHTBODY. 

Payment  in  Sills  of  Insolvent  Bank,  not  a  Satis- 
faction. 

Payment  in  the  bills  of  an  insolvent  bank  is  not  a 
satisfaction  of  a  debt,  although  at  the  time  and  place 
of  payment  the  bills  are  in  full  credit,  and  the  par- 
ties to  the  transaction  are  wholly  ignorant  of  such 
insolvency,  if  previous  to  such  payment  the  bank 
has,  in  fact,  become  insolvent. 

Citations— 2  Johns.,  455 ;  1  Burr.,  452 ;  10  Wh.,  333 ; 
1  Ld.  Raym.,  738,  928 ;  6  Mass..  182  ;  1  R.  S.,  589.  sec.  1; 
Sess.  Laws  of  1830,  ch.  243,  sec.  1,  p.  265 ;  6  T.  R.,  52 ; 
7  T.  R.,  60;  2  Johns.,  455;  9  Johns.,  311;  Gallatin,  Cur. 
&  Bank.,  29. 

T?  RROR  from  the  Supreme  Court.  Lightbody 
-CJ  sued  the  Ontario  Bank,  to  recover  the  dif- 
ference between  the  nominal  amount  of  a  bank- 
bill  received  by  him  from  the  Bank,  on  his 
check,  and  the  amount  realized  by  him  on  the 
same.  Lightbody,  May  30, 1828,  presented  his 
check  for  $2,000  at  the  counter  of  the  branch 
of  the  Ontario  Bank,  in  Utica,  having  a  deposit 
there  to  an  amount  exceeding  that  sum,  and 
received  in  part  payment  a  $500  bill  of  the 
Franklin  Bank,  of  the  City  of  N.  Y.  On  the 
same  day  he  transmitted  the  bill  to  N.  Y.,  from 
whence  it  was  forthwith  returned  to  him,  with 
information  that  the  Franklin  Bank  had 
stopped  payment  at  about  10  o'clock  A.  M., 
May  29,  at  which  time  an  injunction  from 
chancery  was  served,  suspending  the  opera- 
tions of  the  Bank.  He  offered  the  bill  to  the 
Ontario  Bank,  who  refused  to  receive  it.  In 
July,  1828,  he  deposited  the  bill  with  the  re- 
1O2*]  ceiver  appointed  to  *take  charge  of  the 
effects  of  the  Bank,  from  whom,  in  Apr., 1829, 
he  received  a  dividend  of  25  per  cent. ,  and  in 
June,  1830,  another  of  8  per  cent.,  which  was 
all  he  realized  from  the  bill.  At  the  time  when 
Lightbody  presented  his  check  and  received 
the  bill  in  question,  the  bills  of  the  Franklin 
Bank  were  current  in  Utica,  and  continued  so 
until  the  arrival  of  the  eastern  mail,  May  31. 
The  bill  was  paid  by  the  Ontario  Bank  in  good 
faith,  without  any  knowledge  that  the  Frank- 
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lin  Bank  had  stopped  payment,  and  was  re- 
ceived by  Lightbody  in  the  ordinary  course  of 
business.  The  cause  was  tried  by  a  jury,  who 
found  a  special  verdict,  upon  which  the  Su- 
preme Court  rendered  judgment  for  the  plaint- 
iff for  the  balance  of  the  amount  of  the  bill, 
after  deducting  the  dividends.  See  the  opinion 
delivered  by  the  Chief  Justice,  on  rendering 
judgment  for  the  plaintiff.  11  Wend.,  9. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs  in 
error,  submitted  the  following  points  : 

I.  As  a  general  proposition,  genuine  bank- 
bills,  of  the  incorporated  banks  of  this  State, 
are  money. 

1.  They  are  the  circulating  medium  of  the 
country,  and  are  practically  substituted  for  its 
coin. 

2.  By  the  course  of  trade  and  business,  they 
are  universally  regarded  and  treated  as  cash. 

3.  By  the  uniform  course  of  legal  decisions, 
they  are  adjudged  to  be  cash,  except  for  the 
purpose  of  a  formal  tender,  and  then  they  an- 
swer every  purpose  of  coin,  unless  specifically 
objected  to. 

II.  Payment  in  bank-bills,  current  at  the 
time  and  place  of  payment.and  the  whole  trans- 
action being  in  perfect  good  faith,  is  to  every 
purpose  the  payment  of  money  ;  the  payment 
is  absolute,  and  is  a  full  discharge  of  the  obli- 
gation of  the  debtor  to  the  creditor. 

III.  There  is  no  analogy  between  this  case 
and  that  of  forged  or  counterfeit  paper  or  coin. 
The  latter  are  literally  nothing,  and  can  repre- 
sent nothing.     Nor  is  there  any  analogy  be- 
tween this  case  and  that  of  promissory  notes  of 
individuals;  *tbe  latter  are  in  no  sense  [*1O3 
money,  and  in  this  particular  partake  in  no  de- 
gree of  the  character  of  bank-notes. 

IV.  The  rule  contended  for  by  the  plaintiffs 
in  error  should  be  adopted  because: 

1.  It  recognizes  the  established  course  of 
things  and  mode  of  business,  and  carries  out 
legal  decisions  already  made. 

2.  It  is  required  by  commercial  convenience, 
and  by  policy,  which  dictates  the  unrestrained 
circulation  of  this,  the  currency  of  the  country. 

8.  'It  is  free  from  difficulty  in  its  application; 
is  calculated  to  prevent  litigation,  and  opens 
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no  door  to  fraud,  for  bona  fides  must  exist  to 
render  the  payment  valid. 

4.  It  imposes  no  hardship  on  the  payee,  for 
he  is  not  bound  to  accept  bills,  and  may  re- 
quire a  guaranty  before  taking  them. 

V.  The  contrary  doctrine  is  liable  to  many 
and  insuperable  objections: 

1.  It  is  contrary  to  the    ordinary  course  of 
trade  and  business,  and  to  the  spirit  of  legal 
decisions  declaring  bank-bills  money. 

2.  It  would  impede  and  obstruct  the  free 
circulation  of  bank-bills,  so  essential  in  a  com- 
mercial community,  relying  mainly  on  them 
for  its  circulating  medium. 

3.  It  would  greatly  promote  litigation  ;  for 
every  transfer  of  a  bill^  after  the  stoppage  of  a 
bank,  would  subject  the  payer  to  a  suit ;  and 
these  transfers  might,  and  as  a  general  rule 
would  be,  very  numerous,  before  the  knowl- 
edge of    the    failure    could   become  general 
throughout  the  land. 

4.  It  is  uncertain  and  impracticable  of  ap- 
plication.  The  stoppage  might  be  final  or  tem- 
porary; if  temporary,  it  might  be  for  a  day,  a 
week,  or  a  month.  The  bank  might  be  solvent 
or  insolvent;  if  insolvent,  its  assets  might  pay 
any  sum  between  one  and  one  hundred  per 
cent,  of  its  liabilities;  and  many  other  circum- 
stances might  exist  to  render  the  amount  of 
the  payee's  loss,  if  any,  totally  uncertain,  in- 

-  definite  and  contingent. 

VI.  Both  parties  having  acted  in  perfect 
good  faith,  and  each  being  equally  innocent, 
the  general  principle  potior  est  conditio  possi- 
dentis,  applies  to  and  governs  this  case. 

1 04*J  *In  support  of  these  points,  the  coun- 
sel cited  and  commented  upon  1  Burr.,  452;  13 
East,  137;  1  Sen.  &  L.,  318;  Roper,  Legacies, 
3;  3  T.  R.,  554;  6  Id.,  335;  1  Hammond  (O  ), 
178;  6  Harr.  &  J.,  47;  10  Wh.,  347;  12  Johns., 
220;  Id.,  395;  1  Johns.  Ch.,  238;  4  Cow.,  420; 

•  5  Id.,  187;  19  Johns.,  144;  97d.,  120;  2 Id.,  455; 
11  Id.,  414;  6  Mass.,  182;  5  Taunt.,   488;  1 
Marsh.,  157;  1  Cow.,  383;  Chit.,  Bills,  2;   3  P. 
Wms.,  356;2Ves.,  Jr.,  120;  3  Atk., 232;  6  Cow., 
468;  4  Id.,  553;  1  Id.,  46;  3  Burr.,  1354;  1  Mass., 
66;  17  Id.,  42. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 
The  following  opinions  were  delivered: 

By  the  Chancellor.  The  question  to  be  de- 
cided is,  which  of  the  parties  shall  sustain  the 
loss  in  reference  to  the  bill  of  the  Franklin 
Bank, received  by  Lightbody.paid  upon  the  pre- 
sentment of  his  check.  The  law  is  well  settled, 
that  where  the  note  of  a  third  person  is  received 
in  payment  of  an  antecedent  debt,  the  risk  of 
his  insolvency  is  upon  the  party  from  whom 
the  note  is  received,  unless  there  is  an  agree- 
ment or  understanding  between  the  parties,  ei- 
ther express  or  implied,  that  the  party  who  re- 
ceives the  note  is  to  take  it  at  his  own  risk. 
The  same  principle  is  applicable  to  the  notes 
of  an  incorporated  bank,  except  that  as  to  the 
latter  there  is  always  an  implied  understanding 
between  the  parties  that  if  the  bill,  at  the  time 
it  is  received,  is  in  fact  what  the  party  receiv- 
ing it  supposes  it  to  be,  he  is  to  run  the  risk  of 
any  future  failure  of  the  bank.  This  implied 
agreement  between  the  parties  arises  from  the 
fact  that  bills  of  this  description,  so  long  as  the 
bank  which  issued  them  continues  to  redeem 
them  in  specie  at  its  counter,  are  by  common 
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consent  treated  as  money,  and  are  constantlv 
passed  from  hand  to  hand  as  such.  The  re- 
ceiving them  as  money,  however,  is  not  a  legal, 
but  only  a  conventional  regulation,  adopted  by 
the  common  consent  of  the  community;  as  no 
State  is  authorized  to  coin  money,  or  to  pass 
any  law  by  which  anything  but  gold  or  silver 
coin  shall  be  made  a  legal  tender  in  the  pay- 
ment of  debts.  This  principle  *of  con-  [*1O5 
sidering  bank-bills  as  money,  which  the  re- 
ceiver is  to  take  at  his  own  risk,  cannot,  there- 
fore, be  carried  any  further  than  the  conven- 
tional regulation  extends — that  is,  to  consider 
and  treat  them  as  money  so  long  as  the  bank 
by  which  they  are  issued  continues  to  redeem 
them  in  specie,  and  no  longer.  When,  there- 
fore, a  bank  stops  payment,  its  bills  cease  to  be 
a  conventional  representative  of  the  legal  cur- 
rency of  the  country,  whether  the  holder  is 
aware  of  that  fact  or  not;  from  that  moment 
the  bills  of  such  bank  resume  their  natural  and 
legal  character  of  promissory  notes,  or  mere  se- 
curities for  the  payment  of  money;  and  if  they 
are  afterwards  passed  off  to  an  individual  who 
is  equally  ignorant  of  the  failure  of  the  bank, 
there  is  no  agreement  on  his  part,  either  ex- 
press or  implied,  that  he  shall  sustain  the  loss 
which  has  already  occurred  to  the  original 
holder  of  the  bills.  Upon  the  principles  ap- 
plicable to  cases  of  mutual  mistake,  as  those 
principles  are  administered  in  courts  of  equity, 
it  is  now  settled  that,  if  an  individual  passes  to 
another  a  counterfeit  bill, or  an  adulterated  coin, 
both  parties  supposing  it  genuine  at  the  time 
it  was  received,  the  one  who  passes  it  is  bound 
to  take  it  back  and  give  him  to  whom  it  was 
passed  ft  genuine  bill  or  an  unadulterated  coin 
in  lieu  thereof,  or,  in  other  words,  to  make  good 
the  loss.  Markle  v.  Hatfield,  2  Johns. ,  455.  That 
principle  of  natural  justice  is  equally  applica- 
ble to  the  case  under  consideration.  The  actual 
loss  had  been  sustained  by  the  failure  of  the 
Bank  while  the  plaintiffs  in  error  were  the 
holders  and  owners  of  the  bill ;  and  it  is  a  max- 
im of  the  law,  that  the  loss  is  to  him  who  was 
the  owner  at  the  time  such  loss  happened,  if 
both  parties  were  ignorant  of  the  loss  at  the 
time  of  making  their  contract.  Here,  the  one 
party  intended  to  pay,  and  the  other  supposed 
he  was  receiving  the  bill  of  a  bank  which  was 
redeeming  its  bills  at  its  counter.  Suppose  the 
inquiry  had  been  made  of  the  defendant:  "Do 
you  expect  to  sustain  the  loss  if  the  Bank 
should  fail  before  you  shall  have  parted  with 
this  bill  ?  "  The  answer,  according  to  the  im- 
plied understanding  of  the  parties,  arising 
from  the  nature  of  the  transaction,  and  consid- 
ering the  bills  of  specie-paying  banks  as  money, 
would  certainly  have  been  in  the  affirmative. 
But  if  he  had  been  asked:  "Do  you  under- 
stand that  you  are  *to  bear  the  loss,  if  [*  1 06 
it  should  hereafter  be  ascertained  that  the 
Franklin  Bank  has  now  actually  failed  and 
stopped  payment?  "  he  would,  unquestionably, 
have  answered:  "  No  ;  in  that  event,  as  the 
loss  will  have  happened  while  you  was  the 
owner  of  the  bill,  natural  equity  requires  that 
you  should  bear  it;  and  I  shall  expect  you  to 
take  back  the  bill  and  give  me  one  which  is 
good." 

The  principle  adopted  by  the  Supreme  Court, 
in  this  case,  is  also  the  only  one  which  can  pro- 
tect the  honest  and  unsuspecting  against  the 

811 


106 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1834 


frauds  of  those  who  might  be  disposed  to  take 
advantage  of  the  ignorance  of  others  as  to  the 
failure  of  a  banking  institution.  A  person  who 
has  heard  of  the  failure  of  a  bank  while  he  has 
some  of  its  bills  on  hand,  will  naturally  be 
tempted  to  get  rid  of  them  for  the  purpose  of 
avoiding  a  loss  he  might  otherwise  sustain;  and 
if  he  was  disposed  to  be  a  rogue,  he  would  keep 
his  knowledge  of  the  failure  to  himself  until 
he  could  pay  out  his  bills  to  those  who  were 
ignorant  of  the  fact,  and  in  such  case  he  would 
escape  with  impunity,  if  those  to  whom  he 
passed  (hem  w^re  required  to  prove  that  he 
was  aware  of  the  failure  at  the  time  they 
received  the  bills  from  him.  And  even  if  the 
first  person  to  whom  a  bill  was  passed  should 
be  so  fortunate  as  to  obtain  proof  to  establish 
the  fraud,  if  he  had  honestly  parted  with  the 
bill  while  he  was  yet  ignorant  of  the  fact,  so 
that  the  one  who  had  received  it  from  him 
could  not  call  for  repayment,  the  original  hold- 
er of  the  bill,  who  was  guilty  of  the  fraud, 
would  still  escape  with  impunity.  On  the  whole, 
I  am  satisfied  with  the  judgment  of  the  Su- 
preme Court  in  this  case;  not  only  as  perfectly 
legal  and  just,  but  also  as  that  which  is  most 
consistent  with  the  substantial  interests  of  the 
community,  and  founded  upon  a  correct  prin- 
ciple of  public  policy. 

By  Mr.  Senator  Van  Schaick.  A  power- 
ful effort  was  made  by  the  counsel  for  the 
plaintiffs  in  error,  and  many  authorities  were 
cited  to  prove  that  bank-notes  have  been  treat- 
ed and  viewed  as  money,  both  in  this  country 
and  in  England;  and  he  argued  that  payment 
in  good  faith,  in  bills  current  at  the  time  and 
place  of  the  transaction,  constituted  a  full  dis- 
1O7*]  charge  *of  the  obligation  of  a  debtor  to 
his  creditor,  even  though, as  in  the  present  case, 
the  bank,  in  the  bills  of  which  the  payment 
was  made,  had  failed  previous  to  the  making 
of  the  payment. 

The  authorities  adduced  by  the  counsel  were 
misapplied;  and  I  consider  it  a  full  answer  to 
the  argument,  which  was  founded  upon  them, 
to  say,  that  there  is  no  adjudged  case  in  the 
books  to  authorize  the  inference  that  bank- 
notes have  ever  been  considered  as  money, 
except  under  the  universally  implied  under- 
standing, that  the  banks  which  issued  the 
paper  were  able  to  redeem  or  to  substitute 
a  full  equivalent  for  their  issues;  and  there- 
fore, it  is  not  a  sound  inference  from  the 
cases  to  say  that  the  paper  of  a  bank  shall  be 
entitled  to  the  same  consideration  as  money, 
after  the  bank  has  failed,  that  it  had  before,  in 
consequence  of  the  confidence  in  its  stability. 
To  test  this  position,  it  will  be  sufficient  to  se- 
lect a  few  of  the  strongest  cases  Miller  v. 
Race,  1  Burr.,  452,  was  the  case  of  a  bank-note 
stolen  from  the  mail,  and  which  fell  into  the 
hands  of  the  defendant,  an  inn-keeper,  honestly 
in  the  course  of  his  business.  The  court  de- 
cided that  the  action  would  lie  upon  the  gener- 
al course  of  business,  and  the  consequences  to 
trade  and  commerce,  which  would  be  much 
incommoded  by  a  contrary  decision.  Ld. Mans- 
field, in  that  case,  says  that  bank-notes  ought 
not  to  be  compared  to  what  they  do  not  resem- 
ble— goods,  securities  or  documents  for  debts; 
that  they  are  treated  as  money,  as  cash,  by  the 
general  consent  of  mankind.  "They  are  as 
much  money  as  guineas  themselves  are,  or 
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any  other  current  coin."  The  importance  at- 
tached to  the  influence  of  the  decision  in 
this  case  upon  trade  and  commerce  is  evi- 
dently overrated.  The  equity  of  the  case  it- 
self is  on  the  side  of  the  party  who  last  gave, 
in  the  pursuit  of  an  honest  calling,  a  valuable 
consideration  for  the  money.  Circumstances 
might  change  this;  but,  generally  speaking, 
traders  and  others  cannot  be  upon  their  guard 
to  learn  whether  the  sums  of  money  they  re- 
ceive, suitable  to  the  extent  of  their  business, 
are  stolen  or  found.  But  the  case  itself,  and 
the  character  given  by  Ld.  Mansfield  to  bank- 
notes as  money,  assumes  the  fact  of  the  unques- 
tioned solvency  of  the  maker  of  the  note.  This 
is  all-important;  *for  there  is  a  vastly  [*1O8 
wider  difference  between  the  note  of  an  insolv- 
ent and  that  of  a  solvent  bank,  than  there  is 
between  a  good  note  and  an  equal  amount  in 
guineas.  In  the  case  of  Bk.  of  U.  8.  v.  Bk.  of 
Oa.,  10  Wh.,  333,  notes  issued  by  the  Bank  of 
Georgia  had  been  altered  so  as  to  increase  the 
amount  of  the  promise  to  pay  from  $590  lo 
$5,900.  Having  been  received  in  the  Bank  of 
U.  8.,  they  were,  in  the  ordinary  course  of 
their  exchanges,  remitted  to  the  Bk.  of  Georgia, 
which  received  them  as  genuine,  but  subse- 
quently discovering  the  alterations,  offered  to 
return  them.  The  tender  to  return  the  notes 
was  not  made  until  19  days  after  their  receipt. 
The  case  came  before  the  Supreme  Court  of 
the  U.  8.  upon  a  writ  of  error  from  the  Circuit 
Court  of  Ga.  The  Supreme  Court  reversed  the 
judgment  of  the  court  below  upon  two  points: 
1.  Because  the  Circuit  Court  had  refused  to 
instruct  the  jury,  that  if  they  believed  the  evi- 
dence, the  plaintiffs  were  entitled  to  recover 
the  balance  due  by  their  customer's  book.  2. 
That  the  plaintiffs  were  entitled  to  interest 
from  the  commencement  of  the  action.  Mr.  J. 
Story,  who  delivered  the  opinion  of  the  court, 
did  not  consider  that  this  was  a  case  of  a  spe- 
cial deposit,  but  the  notes  were  paid  as  money 
upon  general  account,  so  that,  according  to  the 
course  of  business  and  the  understanding  be- 
tween the  parties,  the  identical  notes  were  not 
to  be  restored,  but  an  equal  amount  in  cash 
was  to  be  paid;  that  the  notes  passed  into  the 
general  funds  of  the  Bank  of  Ga.,  and  became 
its  property.  Upori  this  ground,  the  action  as 
to  form  was  maintained.  But  in  going  into 
the  merits,  great  stress  was  laid  by  the  court 
upon  the  fact  that  these  were  not  the  notes  of 
another  bank,  or  the  security  of  a  third  person, 
but  were  received  and  adopted  by  the  Bank  as 
its  own  genuine  notes,  in  the  most  absolute  and 
unconditional  manner;  and  the  whole  general 
reasoning  of  the  case,  separate  from  the  prin- 
ciples 01  other  cases  which  are  brought  to  sus- 
tain collateral  points,  goes  upon  the  broad 
ground  that  a  bank  is  bound  to  know  its  own 
paper.  This  position  is  laid  down  with  so  much 
emphasis,  that  it  must  be  considered  as  the 
controlling  reason  for  the  judgment  of  the 
court.  How  the  question  of  a  special  deposit 
would  *have  been  treated  by  the  court,  [*  1 OO 
if  the  paper  had  been  the  altered  notes  of  the 
U.  S.  Bank  itself,  or  of  any  other  bank,  can- 
not now  be  known;  neither  does  the  case  reach 
the  question  of  the  notes  of  a  third  bank,  be- 
ing at  the  time  of  the  exchange  or  deposit,  an 
insolvent  institution. 

In  1  Ld.  Raym.,  738,  it  was  held,  an  action^ 
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did  not  lie  against  the  assignee  of  a  bank-bill, 
because  he  had  it  for  a  valuable  consideration; 
and  it  always  is  an  inquiry  whether  the  bearer 
came  fairly  by  it.  None  of  the  cases  proceed 
exclusively  upon  the  mere  similitude  between 
bank  money  and  cash,  and  the  answer  is  the 
same  to  all  the  cases  which  hold  bank  paper 
equal  to  money,  as  it  must  be  to  that  in  which 
Ld.  Mansfield  declares  that  bank-notes  are  as 
much  money  as  guineas  are — that  is,  that  the 
judges  always  allude  to  genuine  and  solvent 
notes.  There  are  some  individual  opinions  of 
judges,  however,  which  appear  to  militate 
against  this  position.  In  the  case  of  Young  v. 
Adams,  6  Mass.,  182,  a  payee  recovered  against 
a  payer  the  amount  of  a  $5  counterfeit  bill, 
which  had  been  given  him  with  other  money. 
It  is  impossible  to  find  in  this  case  anything  to 
support  the  doctrine,  that  a  payment  made  in 
the  bills  of  an  insolvent  bank  is  valid.  Yet  the 
judge  says,  argumentatively.  in  a  supposed 
case,  "When  the  bills  paid  are  true  and  genu- 
ine, the  responsibility  of  the  bank  is,  we  be- 
lieve, at  the  risk  of  the  receiver."  But  it  is  ad- 
mitted that  this  construction  goes  "further  in 
favor  of  the  currency  of  bank-notes  or  bills,  than 
the  authorities  warrant  in  regard  to  private 
notes  or  bills.or  even  bankers'  notes  in  England 
when  accepted  in  payment."  But  the  suggestion 
is  afterwards  qualified  in  the  following  manner: 
"Private  notes,  that  is,  of  individuals  or  com- 
panies, whether  incorporated  or  not,  where  the 
currency  of  them  is  not  regulated  by  some  no- 
torious and  peculiar  usage,  when  accepted  in 
payment  or  discharge  of  an  existing  contract, 
are  taken  at  the  risk  of  the  payer."  And  the 
converse  of  this  proposition  must  be,  that  such 
notes  as  are  regulated  by  notorious  and  pecul- 
iar usage  are  at  the  risk  of  the  payee.  But  if 
this  proposition  were  the  foundation  of  a  case 
to  be  decided,  it  is  not  certain  that  this  would 
be  a  satisfactory  view  of  the  question,  since  be- 
tween the  circulation  and  appreciation  of  pub- 
1 1 O*]  He  bank-notes,  *issued  by  different  in- 
stitutions, there  is  as  great  a  difference  as  be- 
tween public  bank-notes  as  such,  and  private 
notes,  whether  of  private  banks  or  individuals. 
To  say,  because  the  community  has  become  by 
habit  inspired  with  confidence  in  the  trust- 
worthiness of  banks  and  bank  paper,  that, 
therefore,  a  payment  made  in  the  paper  of  a 
broken  bank,  not  knowing  it  to  be  broken,  dis- 
charges the  debt,  is  a  principle  not  discovera- 
ble in  any  system  of  ethics  or  jurisprudence. 
Policy  may  be  deemed  to  require  that  bank 
circulation  should  be  protected  by  a  leaning  in 
support  of  its  reputation  with  the  public;  but 
it  is  unnecessary.  If  worthy,  it  will  stand 
without  the  aid  of  legal  decisions,  which  tend 
to  pervert  the  right,  and  which  some  judges 
believe  give  a  dangerous  facility  to  bank  circu- 
lation. The  convenience  of  a  bank,  and  the 
honesty  of  its  administration,  are  its  safe- 
guards. When  these  are  withdrawn,  law  can 
render  to  its  circulation  no  effectual  aid. 

In  ordinary  use,  and  for  many  legal  pur- 
poses, as  in  a  bequest  in  a  will  or  when  bills 
are  taken  on  execution,  bank-notes  are  deemed 
and  taken  to  be  money;  but  after  the  payer  has 
become  insolvent,  they  can  be  so  considered 
only  for  the  purpose  of  identification.  In  real 
payments,  they  must  possess  money's  worth. 
Not  having  that  intrinsically,  it  is  to  be  sought 
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for  in  the  ability  of  the  issuer  to  redeem  his 
paper.  The  strict  legal  definite  character  given 
to  bank  paper  by  our  laws  is,  that  of  promises 
to  pay,  and  evidences  of  debt,  and  this  is  at 
least,  consistent  with  the  reality;  and  when  so- 
considered,  the  case  stands  in  a  new  light. 
When  a  bank  issues  a  note  or  bill,  it  creates  a 
debt.  By  law,  this  debt  must  be  paid  in  specie, 
if  it  be  demanded.  Into  the  engagement  thus 
to  pay,  every  bank  necessarily  enters,  when  it 
receives  its  charter.  By  the  terms  of  this  agree- 
ment, neither  party  regards  bank  paper  as- 
money.  The  circulation  of  its  bills  is  derived 
from  its  credit;  and  its  credit  is  the  concomi- 
tant of  its  acknowledged  and  permanent  solv- 
ency. Its  bills  circulate  like  coined  metal,  so- 
long  as  their  representative  character  remain* 
unimpaired;  but  a  bank-bill  is  not  money,  ac- 
cording to  the  understanding  between  the  par- 
ties, any  more  than  it  is  money  according  to- 
the  signification  of  that  word.  It  is  admitted 
that  bank-notes,  as  the  circulating  medium  of 
the  *country,have  acquired  the  denom-  [*1 1 1 
ination  of  money,  from  their  convenience  as  a. 
substitute  for  gold  and  silver,  and  their  utility 
in  promoting  the  objects  of  trade,  and  in  ex- 
changing the  products  of  industry;  but  after 
a  bank  has  failed,  its  notes  are  deprived  of 
those  characteristics  of  money  which  entitled 
them  to  that  appellation  by  the  custom  of  trade, 
while  they  continued  at  a  value  equivalent 
with  specie,  or  nearly  so  Their  convertibility 
into  specie  being  lost,  and  their  power  of  cir- 
culation having  departed,  not  one  of  the 
ingredients  of  money  remains,  and  they  can 
be  legally  defined  only  as  unpaid  promissory 
notes. 

But  it  may  be  well  to  show,  more  particular- 
ly, that  our  statutes  do  not  yield  to  bank-notes- 
the  character  of  money  even  while  they  circu- 
late. In  the  Act  Concerning  "Moneyed  Corpo- 
rations," 1  R.  S.,  589,  sec.  1,  they  are  called 
notes  or  other  evidences  of  debt.  In  the  Sess. 
Laws  of  1830,  ch.  243,  sec.  1,  p.  265,  the 
designation  is  still  more  explicit:  "Notes,  bills, 
or  other  evidence  of  debt,  purporting  to  be  a. 
bank-note."  In  the  Acts  incorporating  banks, 
their  appellation  is  evidence  of  debt;  and  when 
mentioned  in  connection  with  bonds  and  prom- 
issory notes,  they  are  not  distinguished  as- 
money,  but  are  regarded  in  the  light  of  prom- 
ises to  pay.  Besides,  the  inherent  qualities 
and  appropriate  characteristics  of  all  bank 
paper  are  those  which  belong  to  promissory 
notes,  "or  dociiments  for  debts, "and  so  I  think, 
we  must  consider  them  for  the  purpose  of  this 
adjudication.  If  bank  notes  be  considered  aa 
mere  promissory  notes,  then  the  rule  to  be  ap- 
plied to  this  case  is,  that  "paper  is  no  pay- 
ment of  a  precedent  debt;  it  is  always  taken 
under  the  condition. to  be  payment  if  the  money- 
be  paid  in  convenient  time."  Ward  v.  Evans, 
2  Ld.  Raym. ,  928.  This  is  the  settled  law,  and 
the  custom  of  trade  in  this  country,  "  unless 
the  party  make  it  his  own  by  agreement,  or  by 
the  act  of  negotiating  it."  The  cases  of  Puck- 
ford  v.  Maxwell,  6  T.  R.,  52,  and  Owenson  v. 
M&rse,  1  Id.,  60,  were  decided  upon  modifica- 
tions of  this  rule.  The  paper,  possessing  no- 
value  at  the  time  the  contract  was  made,  and 
there  being  no  agreement  that  the  party  was^ 
to  take  it  at  his  own  risk,  .was  held  to  be  a  nul- 
lity, and  the  party  might  act  as  if  no  suck 
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1 1 2*]  bill  had  been  given.  *In  Markle  v.  Hat- 
Jield,  2  Johns.,  455,  the  same  principle  pre- 
vailed; the  party  did  not  receive  the  compen- 
sation intended;  it  was  a  forged  bank-note.  In 
Johnson  v.  Weed,  9  Johns.,  811,  the  court  say: 
"The  books  all  agree  that  there  must  be  a  clear 
and  special  agreement  that  the  vendor  shall 
take  the  paper  absolutely  as  payment,  or  it 
will  be  no  payment,  if  it 'afterwards  turns  out 
to  be  of  no  value."  The  fact  of  an  agreement 
is  matter  for  the  jury. 

Owing  to  the  extraordinary  aptitude  of  the 
people  of  this  country  for  business  and  trade — 
to  the  immense  amount  of  our  resources,  which 
the  application  of  industry  and  science  are 
developing  with  constantly  accumulating  bene- 
fits to  the  community,  and  which  require  the 
indispensable  aid  of  capital  to  bring  them  to 
market — and  to  the  nearly  total  absence  of 
specie  in  large  districts  of  country — paper 
money  has  been  rendered  the  common  medium 
of  the  exchanges  of  property,  or  of  barter,  to  a 
greater  extent  among  us  than  in  any  other 
nation  on  the  globe.  Its  great  convenience  and 
the  hitherto  indispensable  necessity  for  its  use 
have  created  the  idea  that  it  should  be  clothed 
with  the  attributes  of  real  money;  and  this 
•opinion  necessarily  gains  ground  among  the 
undiscerning;  but  it  ought  not  to  be  permitted 
to  subvert  the  established  principles  of  moral 
justice.  When  a  citizen  sells  an  article  for 
cash,  he  is  entitled  to  demand  for  it,  not  false 
or  spurious  or  insolvent,  but  good  money, 
whether  it  be  in  coin  or  bills;  and  when  a  man 
pays  a  debt,  the  medium  of  payment  must  turn 
out  to  be  what  he  represented  it  to  be  at  the 
time  of  payment.  The  preceding  view  of  the 
subject  demonstrates  that  the  understanding 
that  bank-notes  shall  pass  current  as  cash  is 
•entirely  conventional,  and  cannot  be  traced  to 
any  original  principle;  but  the  understanding 
that  money  shall  be  good  at  the  time  of  pay- 
ment is  an  original  and  always  subsisting  part 
of  the  agreement;  it  goes  to  the  root  of  every 
•contract;  it  relates  toils  essence  and  substance; 
and,  in  strict  morals,  this  consideration  must 
take  precedence  of  every  other  implication  that 
may  arise  upon  a  bargain  for  money,  or  in 
the  payment  of  a  debt.  In  the  case  before  the 
•court,  the  bill  was  not  at  the  time,  what  the 
receiver  supposed  it  to  be.  The  tacit  agree- 
ment and  understanding  between  the  parties 
1 13*]  was,  *what  the  universal  understand- 
ing is  in  every  traffic  for  money,  that  the  paper 
is  good  at  the  time  of  passing;  and  this  is  a 
previously  existing  and  more  important  un- 
derstanding than  that  it  circulates  as  money. 

Mr.  Gallatin,  in  his  essay  on  the  Currency 
and  Banking  of  the  U.  S.,  p.  29,  says:  "A 
payment  made  in  bank-notes  is  a  discharge  of 
the  debt,  the  creditor  having  no  recourse  against 
the  person  from  whom  he  has  received  the 
notes,  unless  the  bank  had  previously  failed." 
This  sagacious  statesman  did  not  fail  to  per- 
ceive that  the  inherent  defects  of  paper  money 
rendered  it  impossible  to  make  it  fulfill  at  all 
times  the  offices  of  real  money,  and  that  in  the 
•event  of  the  failure  of  the  bank,  a  question  of 
•equity  might  arise  between  innocent  parties  to 
the  transfer  and  acceptance  of  these  notes.  He 
does  not  merely  reserve  the  point,  but  express- 
es a  decided  opinion,  without  appearing  to 
apprehend  that  the  currency  of  paper  money 
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will  be  retarded  by  the  promulgation  of  an  in- 
controvertible position.  The  principle  adopted 
by  Mr.  Gallatin  is  founded  upon  common 
usage  and  general  consent,  by  which  every 
person  receives  bank  money  which  has  become 
current,  under  the  implied  understanding  that 
it  is  good  and  the  bank  solvent.  If  a  bank 
has  failed  be  fore  the  transfer  of  its  notes  from 
one  person  to  another,  the  primary  condition 
of  the  contract  has  been  touched  in  its  vital 
part;  the  understanding  is  not  fulfilled;  the 
contract  is  a  nullity.  The  want  of  knowledge 
at  Utica  of  the  failure  of  the  Bank  at  N.  Y. 
cannot  be  permitted  to  remove  the  consequences 
that  ensued  immediately  upon  the  failure.  The 
money  must  be  lost  in  the  hands  of  him  who 
held  it  when  the  Bank  failed.  On  great  moral 
and  public  considerations,  I  can  have  no  hesi- 
tation in  deciding  the  case  upon  this  principle, 
and  especially  as  it  will  have  a  tendency  to 
prevent  attempts  which  have  frequently  been 
made  to  commit  frauds  by  the  circulation  of 
insolvent  bank  paper. 

There  was  no  default  in  the  party  who  re- 
ceived bad  money  for  good.  He  transmitted 
the  note  immediately  to  N.  Y.  and  upon  its 
return,  offered  it  to"  the  Bank,  but  it  was  re- 
fused. 

*I  am,  therefore,  of  opinion  that  the  [*  1 1 4 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
court  present,  20  in  number,  with  one  exoep- 
tion,  voted  in  the  negative.  80  the  judgment  of 
the  Supreme  Court  was  affirmed. 

Affirming-— 11  Wend.,  9. 

Overruled— 30  Am.  Dec.,  637,  645  (2  Harr.,  235). 

Criticised-37  Am.  Dec.,  443  (1  Watts,  &  S.,  92). 

Cited  in— 6  Hill,  341 ;  30  N.  Y.  278 :  50  Barb.,  114  :  4 
Duer,  162 ;  3  E.  D.  S.,  56 ;  7  Wall,  452 ;  34  Am.  Dec.,  710 
(11  Vt.,  576):  3  Am.  Rep.,  683  (43  N.  Y.,  159);  5  Am. 
Rep.,  494  (43  Miss.,  288). 


ROGERS  ET  AL  v.  KNEELAND. 

Statute  of  Frauds — Implied  Promise  of  Factor 
to  Continue  Defense  of  Suit,  a  Sufficient  Con- 
sideration for  Promise  to  Indemnify  Him  for 
Costs  and  Advances — Acknowledgment  by  Prin- 
cipals ofAutlwrity  of  Factor — Estoppel— Agree- 
ment on  New  and  Sufficient  Consideration  to 
Pay  Debt  of  Another,  not  within  the  Statute — 


NOTE.— Contracts— 1.  Statute  of  Frauds— What  a 
sufficient  expression  of  the  consideration. 

The  consideration  need  not  he  named  as  such.  If  it 
can  be  collected  from  the  whole  instrument  it  is 
sufficient.  In  addition  to  the  above  case  of  Rogrers 
v.  Kneeland,  see  Sears  v.  Brink,  3  Johns.,  210 ;  Pack- 
er v.  Willson,  15  Wend.,  343 ;  Staats  v.  Howlett,  4 
Den.,  559 ;  Bennett  v.  Pratt,  4  Den.,  275 ;  Bailey  v. 
Freeman,  11  Johns.,  221 ;  Miller  v.  Cook,  23  N.  Y., 
495:  Henderson  v.  Johnson,  6  Ga.,  390 ;  Wyman  v. 
Gray,  7  Harr.  &  J.,  409 :  Edelen  v.  Goug-h,  5  Gill.,  103. 

The  words  "for  value  received"  sufficiently  ex- 
press a  consideration.  Marquand  v.  Hipper,  12 
Wend.,  520 ;  Waterbury  v.  Graham,  4  Sandf .,  215  ; 
Watson  v.  McLaren,  19  Wend.,  557 ;  Cooper  v.  Ded- 
rick,  22  Barb.,  516 ;  Douglass  v.  Howland,  24  Wend., 
35 ;  Newbury  v.  Armstrong-,  6  Bing-.,  201 ;  Laing-  v. 
Lee,  1  Spencer,  337 ;  Day  v.  Elmore,  4  Wis.,  190 : 
Bainbridg-e  v.  Wade,  16  Q.  B.,  89 :  1  Eng-.  L.  &  E., 
236 ;  Jarvis  v.  Wilkins,  7  Mees.  &  W.,  410. 

2.  Construction  of  two  or  more  instruments  together. 
See  Smith  v.  Tallcott,  21  Wend.,  202,  note. 
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Pi'omise  and  Consideration,  Both  to  be  in  Writ- 
ing— Sale  by  Sample —  Warranty — Ratification 
of  Factor's  Acts  by  Principals — Construction 
of  Two  Instruments  Together  as  One  Agree- 
ment—Parol  Evidence  of  Performance— Ad- 
missibility  of. 

Where  a  factor  was  sued  for  the  breach  of  war- 
ranty as  to  the  quality  of  cotton  sold  by  him,  and 
his  principals,  after  issue  joined  in  such  suit,  on  his 
refusal  to  pay  over  to  theni  a  balance  of  the  pro- 
ceeds of  such  sale  until  indemnified  against  the 
damages  and  costs  to  which  he  might  be  subjected 
in  consequence  of  such  suit,  addressed  a  note  in 
writing  to  third  persons,  in  which,  after  stating  the 
existence  of  the  suit,  that  the  sale  relative  to  which 
it  was  brought  was  made  on  their  account,  that  they 
were  of  course  liable  for  any  damages  that  might  be 
recovered,  and  were  desirous  of  providing  a  full  in- 
demnity to  their  factor,  they  authorized  and  re- 
quested the  persons  to  whom  the  note  was  addressed 
to  pay  to  their  factor  all  such  sums  of  money  as  he 
might  be  required  to  pay,  as  well  for  any  damages 
that  should  happen  to  be  recovered  against  him  in 
the  suit,  or  otherwise  in  relation  to  the  sale  of  the 
•cotton,  as  also  all  costs  and  charges  to  which  he 
might  necessarily  be  put  in  that  behalf , the  advances 
to  be  made  from  time  to  time  as  occasion  might  re- 
quire, or  otherwise  at  the  election  of  the  factor, 
charging  such  advances  to  the  account  of  the  prin- 
cipals: and  the  persons  to  whom  the  note  was  ad- 
dressed, indorsed  thereon  and  signed  an  engage- 
ment in  this  form :  "  We  will  promptly  compjy  with 
the  request  of  Messrs.  L.  M.  &  Sons  as  contained  in 
the  within  order."  which  was  delivered  to  and  ac- 
cepted by  the  factor,  and  upon  the  receipt  of  which 
he  paid  over  the  balance  due  to  his  principals ;  it 
-was  held,  that  the  promise  of  such  third  persons 
was  valid  within  the  Statute  of  Frauds;  that  the 
implied  agreement  on  the  part  of  the  factor  to  con- 
tinue the  defense  of  the  suit,  and  make  the  neces- 
sary advances  in  the  progress  of  the  same,  was  a 
.good  and  sufficient  consideration  to  render  the 
promise  of  such  third  persons  binding ;  and  that  the 
•consideration  being  necessarily  to  be  implied  from 
the  terms  of  the  instrument,  must  be  considered  as 
in  writing  within  the  meaning  of  the  statute. 

It  was  further  held,  that  the  principals  having 
acknowleged  their  liability  for  the  damages  that 
might  be  recovered  against  their  factor,  after  pos- 
sessing the  means  of  ascertaining  the  grounds  upon 
which  damages  were  claimed  from  him,  the  parties, 
who  at  the  request  of  the  principals  had  undertaken 
to  pay  such  damages,  were  precluded  in  a  suit  on 
115*]  their  promise,  *from  proving  that  the  factor 
had  acted  without  authority  and  contrary  to  in- 
structions, in  selling  the  cotton  by  sample. 

Even  though  the  sale  by  sample  had  been  shown 
to  have  been  contrary  to  instructions,  the  acknowl- 
edgment of  liability  by  the  principals  and  their 
procurement  of  an  indemnity,  under  the  circum- 
stances of  the  case,  would  have  been  held  a  ratifica- 
tion of  such  sale. 

It  is  a  general  principle,  applicable  to  all  instru- 
ments or  agreements,  that  whatever  may  be  fairly 
Implied  from  the  terms  or  language  of  an  instru- 
ment, is,  in  judgment  of  law,  contained  in  it. 

Where  there  are  two  instruments.one  full  and  ex- 
plicit as  to  the  intent  and  meaning  of  the  parties, 
and  the  other  general,  but  referring  to  and  adopting 
the  stipulations  contained  in  the  former— in  giving 
a  construction  to  the  agreement  of  the  parties, both 
instruments  will  be  considered  as  forming  but  one 
agreement. 

It  seems,  that  since  the  Revised  Statutes,  the  re- 
quirement of  the  Statute  of  Frauds,  that  the  consid- 
eration as  well  as  the  promise,  in  cases  of  engage- 
ment for  the  debt  of  another,  shall  be  in  writing, 
applies  as  well  to  agreements  under  seal,  as  to  agree- 
ments not  under  seal. 

So,  it  seems,  the  Statute  of  Frauds  applies  to  all 
cases  of  suretyship,  whether  the  agreement  of  the 
surety  be  collateral  to  a  previous  or  concurrent 
promise  of  the  principal  debtor. 

Where  a  third  person,  upon  a  new  and  sufficient 
consideration  moving  between  him  and  a  debtor, 
promises  to  pay  moneys  owing  by  such  debtor,  such 
promise  is  not  within  the  statute,  notwithstanding 
that  the  debtor  remain  liable  to  the  creditor. 

Where  a  promise  to  answer  for  the  default  of  an- 
other is  in  consideration  of  certain  acts  to  be  done 
or  performed  by  the  party  to  whom  the  promise  is 
made,  the  performance  of  such  acts  may  be  shown 
by  parol. 
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Citations— 2  Kent,  Com..  365, 616 ;  2  B.  S.,  135.  sec.  2, 
8  ;  4  Johns..  416 :  8  Johns.,  29,  376 :  4  Cow.,  433 ;  9 
Cow.,  639 ;  11  Johns.,  231 ;  5  East,  10  ;  3  Johns.,  210 :  1 
Poth.,  24,  sec.  6  ;  2  Poth.,  21 ;  6  East,  307 ;  3  Moore,  15, 
19;  19  Com.  L.  R.,  373;  12  Mod.,  459;  1  Holt,  N.  P., 
153 ;  9  East,  348 ;  3  Durn.  &  East,  653 ;  1  Cow.,  708 ;  16 
Johns.,  153 ;  5  Johns.,  375. 

ERROR  from  the  Supreme  Court.  Kneeland 
sued  N.  Rogers  and  two  others,  his  part- 
ners, in  the  Superior  Court  of  the  City  of  N. 
Y. ,  on  a  guaranty  given  under  the  following 
circumstances  :  Kneeland,  as  the  factor  or 
agent  of  a  mercantile  firm  transacting  business 
in  Alabama  under  the  name  and  style  of  L. 
Morgan  &  Sons,  having  sold  at  the  City  of  N. 
Y.  184  bales  of  cotton,  belonging  to  that  firm, 
to  one  James  Andrews,  Andrews,  in  January 
Term,  1822,  commenced  a  suit  against  Knee- 
land  for  a  breach  of  warranty  in  the  sale  of 
the  cotton,  alleging  a  sale  by  sample,  and 
that  the  cotton  delivered  was  not,  at  the  time 
of  the  delivery  thereof,  of  the  like  goodness 
and  quality  with  the  sample  exhibited,  and 
issue  was  joined  in  the  suit  thus  commenced, 
in  the  same  term  of  January,  1822.  All 
the  proceeds  of  the  cotton  sold  to  Andrews 
had  been  paid  over  by  Kneeland  to  his  princi- 
pals, *except  the  sum  of  $463.31;  and  [*1 16 
on  being  called  on  for  the  payment  of  that  bal- 
ance, he  informed  his  principals  of  the  com- 
mencement of  the  suit  of  Andrews  against  him, 
and  told  them  that  before  he  would  part  with 
such  balance,  he  must  be  indemnified  against 
the  suit.  L  Morgan  &  Sons  thereupon  drew 
up  an  instrument  in  this  form:  "  New  York, 
August  5,  1822.  Messrs.  N.  Rogers  &  Sons- 
gentlemen:  A  suit  has  lately  been  commenced 
in  the  Supreme  Court  of  this  State,  by  James 
Andrews,  of  Boston,  against  Henry  Kneeland, 
of  this  city,  relative  to  a  sale  heretofore  made 
by  Mr.  Kneeland  to  Mr.  Andrews  of  a  parcel 
of  cotton,  then  belonging  to  us,  in  which  suit 
the  plaintiff  has  laid  his  damages  at  two  thou- 
sand five  hundred  dollars.  The  sale  having 
been  made  for  our  account,  we  are  of  course 
liable  for  any  damages  that  may  be  recovered 
in  the  suit;  and  being  desirous  of  providing  a 
full  indemnity  in  this  respect  to  Mr.  Knee- 
land,  we  hereby  authorize  and  request  you  to 
pay  him  all  such  sums  of  money  as  he  may  be 
required  to  pay,  as  well  for  any  damages  that 
shall  happen  to  be  recovered  against  him  in  the 
suit  above  mentioned,  or  otherwise,  in  relation 
to  the  sale  of  the  said  cotton,  as  also  all  costs 
and  charges  to  which  he  may  necessarily  be 
put  in  that  behalf,  including  reasonable  coun- 
sel fees  to  the  counsel  to  be  by  him  employed 
in  relation  to  the  said  business — your  advances 
to  Mr.  Kneeland,  as  above,  to  be  made  from 
time  to  time  as  occasion  may  require,  or  other- 
wise at  his  election.  By  complying  with  this 
request,  and  charging  your  advances  to  our  ac- 
count, you  will  oblige  your  obed't  serv'ts." 
Which  instrument  they  signed,  and  procured 
the  signatures  of  the  defendants  to  an  indorse- 
ment thereon  in  this  form:  "  We  will  prompt- 
ly comply  with  the  request  of  Messrs.  L.  Mor- 
gan &  Sons  as  contained  in  the  within  order. 
New  York,  August  5,  1832.  (Signed)  N. 
Rogers  &  Sons."  The  instrument  thus  signed 
was.  on  the  day  of  its  date,  delivered  by  L. 
Morgan  &  Sons  to  Kneeland,  who,  on  receiving 
the  same,  paid  over  the  balance  of  $463.31  to 
L.  Morgan  &  Sons,  and  took  their  receipt  in 
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this  form:  "  Rec'd,  New  York,  5th  August, 
1822,  of  Bogert  and  Kneeland,  four  hundred 
and  sixty-three  TV<r  dollars  in  full  to  this  date. 
(Signed)  L.  Morgan  and  Sons."  This  sum  was 
117*]  *on  the  same  day  paid  over  by  L.  Mor- 
gan &  Sons  to  the  defendants  in  this  cause,  to 
whom  L  Morgan  &  Sons  were  at  the  time 
largely  indebted.  The  suit  of  Andrews  against 
Kneeland  was  prosecuted;  and  in  Mar.,  1827, 
Andrews  obtained  a  verdict  for  $1,262.06,  and 
in  May  Term,  1827,  judgment  was  signed  for 
the  above  damages,  and  $380.86  costs;  where- 
upon, at  a  subsequent  day  in  the  same  term, 
Kneeland  commenced  his  suit  on  the  guaranty 
given  by  the  defendants.  The  declaration  con- 
tained seven  special  counts,  and  one  general 
count  for  moneys  lent  and  advanced,  moneys 
paid  and  moneys  had  and  received.  The  de- 
fendants pleaded  non  assumpsit  and  several 
special  pleas, which  were  demurred  to  and  ad- 
judged bad  on  demurrer.  On  the  trial  of  the 
cause,  the  letter  of  L.  Morgan  &  Sons,  and  the 
indorsement  of  the  memorandum  thereon,  were 
proved.  The  record  of  the  recovery  in  favor 
of  Andrews  against  the  plaintiff  was  produced, 
and  the  payment  by  him  of  the  judgment  and 
of  the  costs  and  counsel  fees  of  defense  proved. 
The  plaintiff  here  rested. 

The  defendants  offered  to  prove  that  the 
plaintiff,  in  the  sale  of  the  cotton  to  Andrews, 
sold  the  same  by  sample  without  authority  to 
do  so,  and  contrary  to  instructions;  which  evi- 
dence was  objected  to,  and  the  presiding  judge 
decided  that  if  the  Morgans  had  received  the 
proceeds  of  the  cotton,  he  would  sustain  the 
objection;  whereupon  it  was  proved  that  pre- 
vious to  Aug.  5,  1822,  the  whole  proceeds  of 
the  cotton,  with  the  exception  of  $463.31,  had 
been  paid  over  to  them.  The  same  witness  who 
proved  the  payment  of  the  proceeds  as  above, 
also  testified  to  the  payment  of  the  $463.31,  on 
the  guaranty  being  delivered  to  the  plaintiff, 
which  evidence  was  objected  to  by  the  defend- 
ants, as  proving  a  consideration  not  expressed 
in  the  paper  writing  and  memorandum  in- 
dorsed thereon  for  the  promise  of  the  defend- 
ants: but  the  evidence  was  received.  The  de- 
fendants then  offered  to  prove,  if  L.  Morgan  & 
Sons  had  acknowledged  their  liability  to  pay 
the  plaintiff  the  amount  recovered  in  the 
suit  against  him,  that  such  acknowledgment 
was  made  in  ignorance  of  the  facts  in  re- 
gard to  the  sale  of  the  cotton ;  whereupon 
the  judge  ruled  that  any  fraud,  concealment 
or  misrepresentation  of  the  plaintiff  might  be 
118*]  shown,  but  that  *the  residue  of  the 
evidence  offered  was  inadmissible.  The  de- 
fendants' counsel  then  insisted  that  the  plaint- 
iff ought  not  to  recover  :  1.  Because  the 
Eromiseof  the  defendants,  independent  of  the 
tatute  of  Frauds,  was  void  for  want  of  consid- 
eration; 2.  That  under  the  Statute  of  Frauds, 
the  promise  must  not  only  be  in  writing,  but 
must  be  supported  by  a  consideration,  and 
that  must  be  in  writing;  and  3.  That  no  evi- 
dence of  a  consideration  for  the  promise  had 
been  offered,  if  such  proof  was  allowable.  The 
presiding  judge  ruled  that  the  plaintiff  ought 
not  to  be  barred  from  a  recovery  on  either  of 
the  above  grounds.  The  jury  found  a  verdict 
for  the  plaintiff  for  $2,437.25.  Exceptions  hav- 
ing been  taken  to  the  several  decisions,  they 
were  subsequently  argued  before  the  court, 
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who  overruled  the  same  and  denied  a  motion 
for  a  new  trial,  to  which  decision  also  the  de- 
fendants excepted.  The  defendants  sued  out  a, 
writ  of  error,  removing  the  record  into  the  Su- 
preme Court  of  this  State;  where  the  cause  was- 
argued,  and  that  court  affirmed  the  judgment 
of  the  Superior  Court  of  the  City  of  N.  Y. 
Vide  Opinion  delivered  in  this  case.  10  Wend., 
248,  etc.  Whereupon  the  defendants  below 
removed  the  record  into  this  court  by  writ  of 
error.  The  cause  was  argued  here  by. 

Messrs.  A.  G.  Rogers  and  H.  Ketchum, 
for  the  plaintiffs  in  error. 

Messrs.  G.  Griffin  and  B.  F.  Butler,  for 
the  defendant  in  error. 

The  profession  are  referred  to  10  Wend.,  pp. 
224-248,  for  the  arguments  of  counsel  in  this 
case  in  the  Supreme  Court,  which  were  sub- 
stantially reiterated  in  this  court. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  offer  to  prove 
that  Kneeland  had  exceeded  his  authority,  in 
selling  the  cotton  by  sample  contrary  to  the 
express  direction  of  the  Morgans,  was  proper- 
ly rejected.  Such  a  defense  might  have  been 
valid,  if  the  suit  had  been  brought  against  the 
Morgans  upon  an  implied  promise  to  indemni- 
fy Kneeland  against  a  recovery  by  Andrews. 
*arising  from  the  relation  of  principal  [*!!?> 
and  agent.  To  raise  such  a  promise  by  impli- 
cation, the  agent  must  show  that  he  was  act- 
ing within  the  scope  of  his  authority,  or  that 
the  principal  has  ratified  his  acts,  with  a  ftill 
knowledge  of  the  fact  of  the  excess  of  author- 
ity. 2  Kent,  Com.,  616.  But  where  the  prin- 
cipal makes  an  express  promise  to  indemnify 
his  agent  against  the  consequences  of  a  partic- 
ular act, which  has  already  been  done,or  against 
a  recovery  which  may  be  had  in  a  suit  insti- 
tuted against  the  agent  on  account  of  such  act, 
the  legal  presumption  is  that  the  principal  has 
made  the  necessary  inquiries,  for  the  purpose 
of  ascertaining  whether  he  ought,  in  justice 
and  equity,  to  indemnify  the  agent,  and  has 
acted  on  such  information.  In  the  present  case 
it  is  highly  improbable  that  the  Morgans  agreed 
to  indemnify  their  agent  against  the  suit  of 
Andrews,  without  first  inquiring  as  to  the  nat- 
ure of  the  claim  made  by  Andrews  in  that  suit. 
If  so,  it  lay  upon  the  present,  plaintiffs  in  error 
to  show  that  there  was  a  fraudulent  misrepre- 
sentation or  concealment,  on  the  part  of  the 
agent,  as  to  the  real  facts  of  the  case  ;  and  the 
court  below  decided  that  the  defendants  might 
give  evidence  of  fraud,  concealment  or  misrep- 
resentation on  the  part  of  Kneeland.  It  is 
hardly  probable  that  the  Morgans  gave  express 
directions  to  their  agent  not  to  sell  by  sample, 
unless  they  had  some  special  reason  for  so  do- 
ing ;  and  if  they  knew,  or  had  reason  to  sus- 
pect, that  the  cotton  had  been  fraudulently 
packed,  so  that  a  sample  taken  from  a  bale  in 
the  usual  manner  would  not  be  a  fair  repre- 
sentation of  the  entire  bale,  they  were  them- 
selves guilty  of  a  fraudulent  concealment — if 
so,  that  circumstance  alone  would  have  afford- 
ed sufficient  reason  for  their  adoption  of  the 
act  of  their  agent  so  far  as  to  indemnify  him, 
although  he  might  have  exceeded  his  instruc- 
tions. ,  The  fact  that  the  agent  had  exceeded 
his  instructions  was,  therefore,  no  defense 
against  an  'express  agreement  subsequently 
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made  to  indemnify  him  against  the  claim  made 
by  Andrews,  unaccompanied  as  it  was  with 
any  evidence  of  fraud  or  concealment  on  the 
part  of  the  agent.  If  the  Morgans  knew  that 
Andrews  claimed  to  recover  against  Kneeland 
on  the  ground  that  the  sale  was  made  by  sam- 
ple, which  fact  was  denied  by  the  latter,  and 
1 2O*]  they  chose  to  take  *the  proceeds  of  the 
sale  and  to  give  the  agent  a  general  indemnity 
against  the  suit,  they  voluntarily  assumed  the 
risk  of  Andrews  establishing  the  fact  that  the 
sale  was  by  sample.  If  they  had  meant  to  re- 
serve the  right  to  object  that  their  agent  had 
exceeded  his  authority,  in  case  a  recovery 
should  be  had  against  him  upon  the  ground  of 
a  sale  by  sample,  Ihey  should  have  made  that 
exception  in  their  agreement  to  indemnify  the 
agent  against  the  recovery,  if  any,  which  should 
be  had  in  that  suit. 

But  the  principal  question  in  this  case  arises 
tinder  the  Statute  of  Frauds.which  I  will  now 
proceed  to  consider.  The  object  of  that  stat- 
ute was  to  prevent  a  person  from  being  charged 
or  made  liable  upon  a  supposed  promise,  which 
promise,  if  actually  made.was  merely  collater- 
al or  in  the  nature  of  a  suretyship  for  another, 
but  where,  in  fact,  no  such  promise  was  made 
or  intended  to  be  made.  In  some  cases  of  this 
kind  there  was  reason  to  apprehend  that  actual 
perjury  was  committed,  for  the  purpose  of  es- 
tablishing such  collateral  promise.  But  in  much 
the  greatest  number  of  cases  of  this  description 
a  third  person  was  made  liable  as  upon  a  con- 
tra$t  of  suretyship,  which  contract  he  never 
intended  to  make — from  the  misrecollection  of 
the  witnesses,  or  a  misunderstanding  by  them 
as  to  what  was  said  or  intended  to  be  agreed 
upon  by  the  parties  at  the  time  of  the  making 
of  the  supposed  promise.  The  object  of  the 
Legislature,  in  passing  this  Act,  would,  there- 
fore, have  been  fully  accomplished,  if  a  con- 
struction could  have  been  given  to  the  stat- 
ute requiring  only  the  promise  itself  to  be  in 
writing,  and  subscribed  by  the  party  who  was 
to  be  charged  thereby ;  leaving  the  adverse 
party  to  establish  a  sufficient  consideration  to 
support  such  promise,  by  any  kind  of  legal  evi- 
dence within  his  power.  It  is  to  be  regretted 
that  the  courts  have  felt  themselves  bound  to 
give  a  construction  to  this  statute  by  which  it 
is  made,  in  many  cases,  to  operate  as  a  fraud 
on  those  who  have  acted  upon  the  faith  of  a 
written  promise  of  a  third  person,  but  which, 
unfortunately,  had  no  sufficient  consideration 
actually  appearing  upon  the  face  of  the  writ- 
ing. A  lawyer  might  know  that  the  consider- 
ation was  a  material  part  of  a  written  agree- 
ment, and  that  such  consideration  must  be 
121*]  proved,  unless  *the  agreement  was  un- 
der seal,  which  imports  a  consideration.  This 
nice  distinction,  however,  would  not  be  likely 
to  suggest  itself  to  the  farmer,  the  mechanic, 
the  merchant,  or  to  the  mere  laborer,  who  was 
about  to  take  the  promise  of  a  third  person  as 
a  surety  for  the  one  with  whom  he  was  con- 
tracting: and  even  if  he  knew  the  construction 
which  had  been  put  upon  this  statute  by  the 
courts,  he  would,  in  many  cases,  find  it  very 
difficult  to  state  the  real  consideration  of  the 
collateral  promise  in  legal  and  technical  form, 
so  as  to  make  a  valid  agreement.  It  has,  how- 
ever, been  settled,  both  in  this  State  and  in  En- 
gland, that  a  collateral  agreement  which  is  not 
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under  seal  must  have  a  sufficient  consideration 
appearing  upon  its  face,  or  it  is  not  a  sufficient 
agreement  in  writing,  within  the  Statute  of 
Frauds — and  this  judicial  construction  has 
been  incorporated  into  the  statute  itself,  in  the 
recent  revision.  See  2  R.  S.,  135,  sees.  8,  2. 
Whether  the  Legislature  has  not  gone  still  fur- 
ther in  the  Revised  Statutes,  and  inadvertent- 
ly adopted  provisions  which  will  include  agree- 
ments under  seal  as  well  as  those  which  are 
not,  contrary  to  the  decision  of  the  Supreme 
Court  in  Livingston  v.  Tremper,  4  Johns.,  416, 
is  a  question  which  it  may,  perhaps,  be  well 
for  those  members  of  this  court  who  belong  to 
the  legislative  department  of  the  government, 
hereafter  to  consider. 

I  cannot  agree  with  the  counsel  who  last  ad- 
dressed the  court  in  behalf  of  the  defendant  in 
error,  that  the  contract  on  the  part  of  the 
Messrs.  Rogers  was  not  a  collateral  promise  to 
answer  for  the  debt,  default  or  miscarriage  of 
the  Morgans.withinthe  meaning  of  the  Statute 
of  Frauds.  I  apprehend  the  object  of  the  stat- 
ute was  to  reach  every  case  of  mere  suretyship, 
whether  the  agreement  of  the  surety  was  collat- 
eral to  a  previous  promise  or  liability  on  the  part 
of  the  principal  debtor,  or  only  collateral  to  a 
promise  or  agreement  made  at  the  same  time 
with  the  promise  of  the  surety  to  indemnify 
against  a  future  default  or  liability  of  such 
principal  debtor.  Where  the  whole  credit  is 
not  given  to  the  person  who  comes  in  to  an- 
swer for  another,  the  promise  is  collateral ;  and 
in  all  such  cases  there  must  be  an  agreement  in 
writing,  containing  a  sufficient  consideration 
to  support  it — in  other  words,  it  is  a  case  with- 
in *the  statute.  The  case  of  Skelton  v.  [*1  22 
Brewster,  8  Johns.  ,376,  decided  by  the  Supreme 
Court,  and  that  of  Farley  v.  Cleveland,  4  Cow., 
432;  9  Id.,  639,  which  was  ultimately  disposed 
of  in  this  court,  were  not  cases  of  mere  surety- 
ship on  the  part  of  the  promisors.  In  both  of 
those  cases  the  defendants  had  made  the  debts 
their  own,  by  receiving  a  new  and  sufficient 
consideration,  not  only  as  between  them  and 
the  plaintiffs,  but  also  in  respect  to  the  original 
debtors  themselves.  And  although,  in  the  case 
of  Farley  v.  Cleveland,  the  original  debtor  was 
still  liable  to  the  plaintiff,  who  had  not  dis- 
charged him  from  the  original  indebtedness, 
the  relative  situations  of  the  defendant  and  the 
original  debtor  were  changed  by  the  consider- 
ration  which  the  former  had  received  from  the 
latter.  The  defendant  in  that  case  had  become 
the  principal  debtor  to  the  plaintiff,  and  the 
original  debtor  stood  in  the  situation  of  a  sure- 
ty that  he  should  pay  the  debt.  So  where  one 
party  makes  an  absolute  and  unconditional 
promise  to  pay  for  goods  delivered  to  another, 
he  becomes  the  principal  debtor  to  the  party 
delivering  the  goods  ;  but  if  he  only  promises 
to  be  answerable  that  the  goods  shall  be  paid 
for  by  the  person  to  whom  they  are  to  be  de- 
livered, such  promise  is  merely  collateral  to  the 
liability  of  the  other  person,  and  is  of  course 
within  the  statute.  In  this  case  there  was  no 
consideration  passing  between  the  plaintiffs  in 
error  and  the  Morgans,  so  as  to  constitute  the 
plaintiffs  in  error  the  principal  debtors  to  Knee- 
land;  they  only  intended  to  become  answerable 
for  the  default  of  the  Morgans  in  indemnifying 
Kneeland  against  the  payment  of  damages  or 
costs  to  be  recovered  in  that  suit  by  Andrews, 
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and  for  the  repayment  of  moneys  to  be  ex- 
pended in  the  defense  of  such  suit.  I  think, 
however,  there  is  a  sufficient  consideration  ap- 
pearing upon  the  face  of  this  agreement,  to  take 
it  out  of  the  Statute  of  Frauds.  Where  the 
guaranty  or  promise  to  pay  the  d^Jtof  another 
is  made  at  the  same  time  with  the  agreement  to 
which  it  is  collateral,  and  is  contained  in  the 
same  instrument,  or  indorsed  thereon,  and  re- 
fers thereto,  the  whole  is  to  be  taken  together 
as  an  entire  agreement,  for  the  purpose  of  as- 
certaining whether  it  is  a  valid  agreement  with- 
in the  provisions  of  the  statute  ;  and  if,  from 
the  terms  of  the  whole  agreement  thus  taken 
1 23*]  together,  *a  sufficient  consideration  for 
the  collateral  promise  or  guaranty  appears.it  is 
sufficient.  Leonardo.  Vredenburgh,  8  Johns., 
29  ;  Bailey  v.  Freeman,  11  Id.,  221.  In  the  case 
of  such  an  original  and  collateral  guaranty,  if, 
from  the  whole  agreement  taken  together  as  one 
instrument.it  appears  the  parties  contemplated 
that  the  promisee  should  do  or  refrain  from 
doing  something  which  would  be  an  injury  to 
himself  or  a  benefit  to  the  promisor,  as  a  con- 
sideration to  support  the  promise,he  may  prove 
by  parol  the  necessary  facts  to  show  the  per- 
formance of  that  part  of  the  agreement.  In 
this  case,  if  the  Morgans  were  originally  liable 
to  indemnify  Kneeland  against  the  suit  of  An- 
drews, he  was  not  bound,  upon  their  responsi- 
bility alone,  to  employ  counsel,  or  to  incur  any 
expenses  in  procuring  the  attendance  of  wit- 
nesses on  the  trial, even  for  the  purpose  of  hav- 
ing a  remedy  over  against  them.  It  would  have 
been  sufficient  for  him,  after  putting  in  a  plea 
to  the  declaration  of  Andrews,  to  have  given 
the  Morgans  notice  of  the  pendency  of  the  suit, 
so  that  they  might  take  the  necessary  steps  to 
defend  it,  if  they  wished  to  save  themselves 
f ro,m  eventual  loss.  It  appears  however,  from 
the  letter  to  the  Messrs.  Rogers,  on  which  their 
undertaking  is  indorsed,  and  which  must,  there- 
fore, be  taken  as  a  part  of  their  agreement, that 
all  the  parties  contemplated  that  Kneeland  was 
to  employ  counsel,  and  incur  other  expenses  in 
the  further  defense  of  the  suit,  for  the  benefit 
of  the  Morgans  ;  and  from  the  testimony  in  the 
case,  it  appears  that  he  did  afterwards  employ 
such  counsel,  and  incurred  other  expenses  in 
the  further  defense  of  the  suit,  as  was  contem- 
plated by  the  agreement  itself.  This.therefore, 
was  a  sufficient  consideration  of  loss  or  injury 
to  the  promisee,  to  sustain  the  agreement,  and 
to  make  the  plaintiffs  in  error  responsible  for 
the  fulfillment  of  their  contract  to  indemnify 
him  against  the  damages,  costs  and  expenses 
of  that  suit ;  such  a  consideration  of  injury  to 
the  promisee  being  thus  contemplated  and  ap- 
pearing on  the  agreement  itself,  he  having 
acted  upon  the  faith  of  that  agreement  in  the 
employment  of  such  counsel, and  in  the  further 
defense  of  the  suit. 

For  these  reasons  I  shall  vote  for  an  affirm- 
ance of  the  judgment  of  the  Supreme  Court. 
124*]  *By  Mr.  Senator  Van  Schaick.  I 
have  examined  the  principles  involved  in  this 
case,  and  the  authorities  cited  in  support  of  the 
positions  taken  on  the  argument,  with  minute 
attention,  and  the  investigation  has  convinced 
me  that,  in  deciding  the  controversy  upon  es- 
tablished principles  of  law,  and  in  unison  with 
the  equity  of  the  case,  it  will  not  be  necessary 
to  follow  the  skillful  arrangements  of  the  points 
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proposed,  or  the  nice  distinctions  which  were 
drawn  by  the  ingenuity  and  experience  of 
learned  counsel. 

The  cause  arises  out  of  a  letter  written  by  L. 
Morgan  &  Sons  to  N.  Rogers  &  Sons,  with  the 
terms  or  requests  contained  in  which,  Messrs. 
Rogers,  by  an  indorsement  thereon,  engage 
promptly  to  comply.  After  mentioning  a  suit 
as  having  been  commenced  against  Henry 
Kneeland,  relative  to  a  sale  of  cotton  belonging 
to  them,  and  made  for  their  account,  the  letter 
asserts  their  liability  for  any  damages  that  may 
be  recovered  in  the  suit,  in  unequivocal  lan- 
guage, and  concludes  by  authorizing  and  re- 
questing the  Messrs.  Rogers  to  pay  Mr.  Knee- 
land  the  costs, charges  and  counsel  fees  that  he 
may  necessarily  incur,  and  the  damages  that 
may  be  recovered  against  him.  It  is  an  order 
accepted  to  pay  money,  contingent  upon  the 
occurrence  of  certain  stipulated  events.  In  its 
essential  properties  it  is  not  dissimilar  to  an 
order  drawn  on  time,  by  a  purchaser,  on  his 
agent  or  business  friend, in  payment  for  goods, 
or  by  a  debtor  in  liquidation  of  an  account  ; 
the  delivery  of  the  property  fixes  the  liability 
of  both  the  drawer  and  acceptor  in  the  one  case, 
and  the  discharge  of  the  account  is  a  valuable 
consideration  to  bind  the  parties  in  the  other. 
It  is  a  contract  equally  obligatory,  so  far  as  the 
acceptors  are  concerned,  with  the  plain  accept- 
ance of  a  bill  of  exchange.  In  relation  to  a  bill 
of  exchange,  the  motive  or  consideration  which 
passed  between  the  drawer  and  drawee  is  not 
a  subject  of  inquiry  for  the  acceptor  ;  neither 
can  he  have  any  right  to  invalidate  his  own  act, 
except  his  defense  be  fraud  ;  and  though,  it 
may  be  admitted  that  the  distinction  taken  in 
the  books  between  the  acceptance  of  a  bill  of 
exchange  and  of  an  order  not  amounting  to  a 
bill  of  exchange  is  founded  in  wisdom  ;  yet  the 
closeness  of  the  resemblance  between  them,  in 
many  cases,  induces  persons  engaged  in  trade, 
to  look  for  a  *more  peremptory  fulfill-  [*125 
ment  of  the  design  of  the  acceptance  of  an  or- 
der, in  good  faith,  without  reference  to  con- 
siderations exclusive  of  the  act  of  acceptance, 
than  is  required  in  a  common  agreement  which 
can  only  be  supported  by  a  distinct  legal  con- 
sideration and  promise  in  writing,  between  the 
contracting  parties.  But  even  according  to  that 
extended  construction  of  the  Statute  of  Frauds, 
which  has  placed  so  many  contracts  in  jeop- 
ardy, I  think  it  is  a  valid  and  legal  agreement, 
within  the  rule  established  by  the  cases  of 
Wain  v.  Warlters,  5  East,  10  ;  Sears  v.  Brink, 
3  Johns.,  210  ;  Leonard  v.  Vredenburgh,  8  Id., 
29,  and  the  numerous  cases  which  have  fol- 
lowed those  decisions. 

It  is  in  proof  that  the  Morgans  received 
from  Kneeland  the  balance  of  the  account  of 
sales  at  the  time  they  gave  the  letter  of  indem- 
nity. The  payment  of  the  money  and  the  en- 
gagement to  defend  the  suit  were  evidently  con- 
sidered by  the  parties  as  an  equivalent  for  the 
security  obtained  by  the  guaranty,  and  cer- 
tainly upon  the  assumption  that  the  suit  was 
at  the  risk  of  the  Morgans.  Whether  Knee- 
land  had  a  right  to  retain  the  money  is  not  a 
question  here;  if  it  were  determined  that  he 
had  no  such  right,  it  would  not  affect  the  con- 
sideration for  the  promise,  for  the  considera- 
tion to  be  given  was  consequent  upon  the  rec- 
ognition of  the  sales,  and  of  their  liability  in 
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the  suit;  and,  if  the  paper  had  said  no  more 
than  to  acknowledge  this  liability,  Kneeland 
might  have  retired  from  the  defense  of  the  suit 
without  reproach.  But  by  receiving  the  in- 
demnity or  order,  with  its  conditional  provis- 
ions respecting  the  sums  of  money  to  be  paid 
to  him  for  costs,  charges  and  counsel  fees  in 
the  suit,  he  came  under  a  moral  and,  I  think, 
a  legal  obligation  to  attend  to  the  business  of 
its  defense  in  their  behalf,  and  if  it  had  been 
lost  in  consequence  of  his  abandonment  of  it, 
he  might  have  been  held  liable  for  the  injury 
which  had  thereupon  ensued — it  would  have 
been  justly  said,  you  have  forfeited  your  im- 
plied engagement.  The  agreement  is  prospect- 
ive in  its  operation  as  to  the  duties  and  re- 
sponsibilities which,  by  fair  and  necessary 
inference,  it  imposes  upon  Kneeland,  for  it 
provides  for  the  damages  that  may  happen  to 
be  recovered  against  him;  and  not  only  so,  but 
for  the  costs,  charges  and  counsel  fees  to  the 
1 26*]  counsel,  to  be  by  him  employed  *in  re- 
lation to  the  said  business.  The  services  to  be 
rendered  after  the  date  of  the  paper  are  con 
siderations  distinct  from  the  payment  of  the 
proceeds  of  the  sale,  and  form  under  the  in- 
demnity a  new  engagement. 

The  reciprocal  engagements  and  liabilities 
which  are  plainly  expressed  in  or  deducible 
from  the  agreement,  and  the  respective  inter 
ests  it  involves,  constitute  a  mutuality  of  in- 
terests quite  as  distinct  and  satisfactory  as  the 
consideration  itself.  The  existence  of  mutual- 
ity necessarily  grows  out  of  the  establishment 
of  a  consideration;  they  are  the  same  condi- 
tions of  an  agreement.  Pothier  says,  Vol.  I., 
p.  24,  sec.  6:  "In  contracts  of  mutual  interest, 
the  cause  of  the  engagement  by  each  of  the 
parties  is  the  thing  given  or  done,  or  engaged 
to  be  given  or  done  or  the  hazard  incurred  by 
the  other."  And  in  2  Kent,  Com.,  365,  1st  ed., 
though  the  language  is  different,  yet  the  prin 
ciple  is  the  same;  it  is  there  said:  "A  valuable 
consideration  is  one  that  is  either  a  benefit  to 
the  party  promising,  or  some  trouble  or  prej- 
udice to  the  party  to  whom  the  promise  is 
made.  A  mutual  promise  amounts  to  a  suf- 
ficient consideration,  provided  the  mutual 
promises  be  concurrent  in  point  of  time,"  etc. 
Now  here  was  a  promise  on  one  side  to  carry 
on  the  suit,  and  on  the  other  to  pay  the  expenses. 
The  payment  of  the  expenses  by  the  Morgans 
was  the  inevitable  consequence  of  their  being 
"of  course  liable  for  any  damages  that  may  be 
recovered  in  the  suit."  And  the  obligation  on 
the  part  of  Kneeland  to  continue  the  defense  of 
the  suit  resulted  from  the  condition  by  which 
he  was  bound  to  employ  counsel,  and  to  do 
whatever  else  might  be  properly  required  of 
him  in  its  management. 

But  as  it  has  been  strenuously  urged  that 
the  promise  is  void  for  want  of  consideration, 
we  must  look  at  this  point  more  nearly.  The 
obvious  intention  of  the  Morgans  was  to  fur- 
nish an  indemnity  to  Kneeland,  against  the  risk 
he  ran  in  the  suit,  and  the  intention  of  the 
guaranty  was  to  sustain  the  sufficiency  of  the 
Morgans.  The  language  of  the  writings  will 
bear  no  other  interpretation.  The  hazard  of 
the  suit,  the  expenses  to  be  paid,  or  the  labor 
to  be  done,  would,  either  of  them,  constitute 
a  valuable  consideration;  and  however  small 
the  risk  to  be  taken,  or  the  labor  to  be  per- 
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formed,  the  *law  has  decided  that  it  is  [*1 2  7 
immaterial.  In  support  of  these  positions,  I 
select  from  the  mass  of  authorities  the  follow- 
ing, as  exhibiting  the  principles  upon  which 
causes  have  been  decided.  The  extent  and 
adequacy  of  a  consideration  in  relation  to  an 
engagement  with  which  it  is  connected  is  al- 
lowed to  be  immaterial.  2  Poth.,  21.  An  im- 
plied contract  is  sufficient.  6  East,  807.  If  the 
intent  of  the  parties  be  expressed  it  is  sufficient. 
3  J.  B.  Moore,  15, 19.  It  is  not  necessary  to  spell 
out  the  consideration;  it  is  sufficient  to  find  it 
by  fair  inference.  19  Com.  L.R.,272.  In  the  case 
of  Thorp  v.  Thorp,  12 Mod.,  459,  Holt,  Ch.  J., 
held,  that  the  trouble  of  writing  out  a  release 
to  property  to  which  the  party  had  no  title,  at 
the  request  of  another  who  knew  the  fact, 
would  be  a  good  consideration,  and  a  good 
promise;  and  he  said  that  "where  the  doing  a 
thing  will  be  a  good  consideration,  a  promise 
to  do  that  thing  will  be  so  too."  See,  also, 
Morris  v.  Stacey,  1  Holt,  N.  P.,  153;  Stadt  v. 
Litt,  9  East,  348.  The  law  in  relation  to  bar- 
gains, agreements  and  contracts,  appears  to  be 
founded  upon  the  common  intention  of  the 
parties,  and  is  uniformly  made  to  seek  and  re- 
pose upon  that  intention,  if  it  violate  no  obli- 
gation of  private  morality  or  public  duty.  Con- 
strued according  to  the  incontrovertible  rules 
and  precedents  of  law,  this  order,  or  letter  of 
indemnity,  is  not  a  nudum  pactum.  It  is  not 
an  agreement  all  on  one  side,  as  in  Cooke  v. 
Oxley,  3  T.  R.,  653,  or  a  transaction  in  which 
no  obligation  was  assumed  by  the  party,  as  in 
Atkinson  v.  Manks,  1  Cow.,  708.  On  the  con- 
trary, Kneeland  was  bound,  not  as  a  party  to 
the  suit,  for  from  that  predicament  he  had 
been  released,  but  on  account  of  the  Morgans, 
to  continue  the  defense  and  make  the  necessary 
payments;  and  to  enable  him  to  accomplish 
this,  without  loss  or  detriment,  the  order  upon 
Messrs.  Rogers  expressly  provides  that  they 
shall  advance  him  from  time  to  time,  at  his 
election,  such  sums  as  may  be  necessary  to  pay 
costs,  charges  and  counsel  fees.  The  consid- 
eration, then,  was  not  .wholly  past  and  ex- 
ecuted; the  suit  was  not  terminated;  there  were 
responsibilities  to  be  incurred,  and  services  to 
be  rendered. 

As  the  consideration  appears  on  the  face  of 
the  contract,  independently  of  the  payment  of 
the  money,  it  is  not  necessary  *to  ex-  [*128 
amine  the  point  whether  Kneeland  had  a  lien 
on  the  balance  of  the  proceeds  which  he  paid 
over  to  the  Morgans. 

But  it  is  objected  that  the  judge  erred  in  re- 
jecting the  offer  to  prove  that  the  cotton  was 
sold  by  sample,  contrary  to  orders.  From  the 
record  it  appears  that  this  testimony  was  shut 
out  because  the  Morgans  had  received  the  pro- 
ceeds of  the  sale.  In  a  case  in  which  the  re- 
ceipt of  the  proceeds  had  been  involuntary, 
and  accompanied  with  even  a  slight  degree  of 
imposition,  I  should  consider  the  objection 
fatal;  but  the  letter  of  indemnity  being  before 
the  court,  and  the  voluntary  receipt  of  the  pro- 
ceeds not  disputed,  I  think  the  judge  was  right 
in  excluding  the  testimony.  But  suppose  the 
proof  had  been  admitted,  it  would  not,  in  my 
opinion,  have  helped  the  case  of  the  defend- 
ants in  the  court  below;  for  I  should  view  it  in 
this  light:  Among  merchants  the  receipt  of  the 
account  of  sales,  and  the  subsequent  voluntary 
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and  unqualified  receipt  of  the  proceeds  is  con- 
sidered an  acquiescence  in  the  price  of  the 
goods,  and  the  conditions  of  sale,  in  cases 
where  orders  have  been  departed  from.  The 
point  here  is  somewhat  different,  and  goes  a 
step  further,  being  a  warranty  as  to  the  qual- 
ity of  the  merchandise,  contrary  to  orders.  As 
a  common  sense  question,  I  think  the  indem- 
nity is  in  justice  and  reason  sufficient  to  cure 
the  error;  and  I  have  found  no  principle  of  law 
or  morality,  in  my  study  of  this  case,  to  coun- 
tervail that  conclusion.  In  the  absence  of  all 
proof  against  Mr.  Kneeland  of  unfairness  or 
concealment,  and  with  the  letter  of  indemnity 
in  his  hand,  was  he  bound  to  prove  affirma- 
tively that  the  Morgans  had  knowledge  of  a 
violation  of  their  orders?  The  cases  cited  to 
support  this  proposition  are  not  to  the  purpose. 
Trimble  v.  Thorne,  16  Johns.,  153,  and  Miller 
v.  Hackley,  5  Id. ,  375,  arise— the  one  upon  a 
protested  note,  the  other  upon  an  inland  bill. 
There  the  notice  of  protest  is  a  legal  prerequis- 
ite to  hold  the  indorsers.  The  waiver  of  the 
notice  must  be  proved,  tofixtheindorserupon 
a  subsequent  promise  to  pay.  It  was  a  loose, 
verbal  promise  in  the  one  case,  and  a  verbal 
admission  of  liability  in  the  other,  and  to  third 
parties.  There  was  no  written  paper,  with  at- 
tendant circumstances,  from  which  it  might 
be  inferred  that  the  parties  had  received  all  the 
information  they  desired,  or  had  done  an  act 
129*]  to  preclude  *such  a  plea.  They  are 
not  the  cases  of  a  writing  stating  the  existence 
of  a  suit  arising  out  of  a  sale  made  for  their 
account,  and  adopting  the  suit  not  merely  by 
a  direct  assumption  of  it,  but  by  providing  for 
the  expenses  of  its  continuance.  If,  upon  the 
permission  given  by  the  court,  it  had  been 
proved  that  concealment  or  any  kind  of  fraud 
had  been  practiced  by  the  plaintiff,  my  views 
of  the  case  would  have  been  the  very  opposite 
of  what  they  are  now;  but  such  proof  was  not 
even  attempted.  It  is  impossible  for  me  to 
conceive  that  men  possessing  ordinary  business 
habits  and  intelligence  could  commit  them- 
selves in  writing,  in  .the  manner  and  to  the  ex- 
tent that  the  Morgans  have  done,  without  hav- 
ing first  acquired  a  thorough  knowledge  of  the 
ground  and  cause  of  the  suit.  They  surely 
must  have  ascertained  whether  it  arose  from 
the  defect  in  the  merchandise,  the  existence  of 
which  they  knew  beforehand,  and  the  conse- 
quence of  which  they  wished  to  avoid,  or  out  of 
a  mistake  committed  by  their  agent,  or  from 
both  causes  conjoined;  and  if  they  did  not  take 
the  pains  to  satisfy  their  minds  in  this  partic- 
ular, considering  the  sources  of  information 
open  to  their  investigation,  the  censure  must 
lie  on  their  own  heads.  I  have,  therefore,  no 
doubt  of  the  absolute  fairness  of  presuming 
and  declaring  a  knowledge  of  the  warranty  by 
the  Morgans. 

My  opinion  is  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

And  such  being  the  unanimous  opinion  of 
the  Court,  the  judgment  below  was,  accordingly, 
affirmed. 

Affirming— 10  Wend.,  218. 

Engagement  for  debt  of  another— Consideration 
must  be  expressed  in  writing.  Disapproved— 24 
Wend.,  40;  3  Hill,  587. 

Cited  in— 3  N.  Y.,  212;  21  N.  Y.,  317. 

Promise  based  upon  new  consideration.  Cited  in — 
H.  &  D.,  252 ;  2  N.  Y.  541 ;  21  N.  Y.,  441 ;  10  Leg.  Obs.. 
185 ;  54  Mo.,  53. 
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Different  instrument*  relating  to  same  subject-mat- 
ter—Construed  together.  Cited  in— 5  N.  Y.,  484  •  25 
Barb.,  209 ;  1  Sandf.,  565. 

Contract— What  will  be  implied.  Cited  in— 68  N. 
Y.,  520 ;  37  How.  Pr.,  320 ;  6  Abb.  N.  S.,  314 ;  1  Sandf., 
565  ;  1  Rob.,  195 :  1  Sweeny.  341 ;  34  Super.,  114. 

Also  cited  in— 15  Wend.,  427 ;  12  Barb.,  53. 


*THE  PEOPLE,  ex  rel.  DIKEMAN  [*13O 
and  MARTIN, 

v. 

THE  PRESIDENT  AND  TRUSTEES  OF 
BROOKLYN. 

Practice— Refusal  of  Supreme  Court  to  Grant 
Peremptory  Mandamus  —  Writ  of  Error — 
When  it  Lies — Costs. 

A  writ  of  error  does  not  lie  upon  the  refusal  of  the 
Supreme  Court  to  grant  a  peremptory  mandamus, 
when  application  is  made  by  motion ;  it  lies  only  for 
the  relator,  when  judgment  is  pronounced  after  is- 
sue joined  upon  plea  or  demurrer,  interposed  upon 
the  coming  in  of  the  return  to  the  alternative  man- 
damus. 

A  judgment  refusing  a  peremptory  mandamus 
will  not  be  reversed  unless  from  the  record  it  appears 
that  the  alternative  mandamus  upon  its  face  was 
prima  facie  sufficient  to  entitle  the  relator  to  the  re- 
lief sought. 

Where  a  writ  of  error  is  quashed  upon  the  argu- 
ment of  the  cause,  no  more  costs  will  be  awarded  to 
the  defendant  in  error  than  he  would  have  been  en- 
titled to,  had  the  writ  of  error  been  dismissed  pre- 
vious to  the  joinder  in  error. 

Citations— 2  R.  S.,  586,  sec.  55;  5  Wend.,  423 ;  Act, 
April,  1827;  1  R.  S.,  235,  sees.  97,  98  ;  16  Johns.,  61,  65  ; 
1  Bro.,  P.  C.,  Tom.  ed.,  73 ;  3  Id.,  505 ;  5  Cow.,  291 ;  6 
Wend.,  559  ;  10  Wend.,  25 ;  7  East,  345. 

ERROR  from  the  Supreme  Court.  Dikeman 
and  Martin  obtained  an  alternative  manda- 
mus from  the  Supreme  Court,  directed  to  the 
president  and  trustees  of  the  Village  of  Brook- 
lyn, requiring  them  to  cause  a  report,  which 
had  been  made  by  certain  Commissioners  of 
Estimate  and  Assessment  in  reference  to  the 
opening  of  a  street  in  Brooklyn,  to  be  filed  in 
the  office  of  the  clerk  of  the  County  of  Kings, 
or  to  show  cause.  On  the  coming  in  of  the  re- 
turn of  the  alternative  mandamus  the  relators, 
instead  of  pleading  thereto  or  putting  in  a  de- 
murrer, applied  by  motion  for  a  peremptory 
mandamus,  which  was  denied  by  the  court. 
See  1  Wend.,  318.  Upon  the  judgment  of  the 
court  denying  the  peremptory  mandamus,  the 
relator  sued  out  this  writ  of  error.  The  court 
having  sustained  an  objection  taken  by  the 
counsel  for  the  defendants,  that  the  relators 
were  not  entitled  in  this  case  to  bring  a  writ  of 
error,  the  merits  of  the  case  are  not  stated. 
The  cause  was  argued  here  by, 

Messrs.  C.  Graham  and  A.  Van  Vechten, 
for  plaintiffs  in  error. 

Mr.  S.  A.  Foot,  for  defendants  in  error. 

*The  following  opinion  was  deliv-  [*131 
ered: 

By  the  Chancellor.  I  have  not  considered 
it  necessary  to  examine  this  case  on  the  merits, 
having  arrived  at  the  conclusion  that  no  writ 
of  error  to  this  court  lies  upon  the  granting  or 
refusing  a  mandamus  upon  a  mere  motion, 
where  no  plea  or  demurrer  to  the  return  has 
been  filed  as  authorized  by  the  Revised  Stat- 
utes relative  to  writs  of  mandamus  and  prohi- 
bition. 2  R.  S. ,  586,  sec.  55.  The  writ  of  error 
in  the  case  of  Can.  Com.  v.  People,  5  Wend., 

WEND.  13. 
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423,  was  founded  upon  a  special  provision  in 
the  Act  of  Apr.,  1827,  relative  to  claims  for 
damages  against  the  State  for  injuries  sustained 
in  the  construction  of  the  canals.  See  1  R.  S. , 
235,  sees.  97,  98.  Previous  to  the  Statute  of 
Anne,  ch.  20.  the  application  for  a  mandamus 
was  a  summary  proceeding  and  never  assumed 
the  shape  of  a  common  law  judgment  ;  but 
upon  the  coming  in  of  the  return  to  the  alter- 
native mandamus,  the  court  summarily  dis- 
posed of  the  case  by  granting  or  refusing  the 
motion  without  inquiring  into  the  truth  of  the 
matters  alleged  in  the  return.  That  statute  au- 
thorized the  relator  to  plead  to  or  traverse  the 
return;  and  if  he  availed  himself  of  this  priv- 
ilege the  case  then  assumed  the  regular  form 
of  a  common  law  proceeding,  upon  which  a 
j  udgment  for  damages  and  costs  might  be  given ; 
and  upon  such  a  judgment  either  party  was  au- 
thorized to  sustain  a  writ  of  error.  People  v. 
Champion,  16  Johns. ,  65,  per  Spencer,  J.  This 
statute,  however,  did  not  abrogate  the  former 
mode  of  proceeding;  and  the  relator,  upon  the 
coming  in  of  the  return  to  the  alternative  man- 
damus had  his  election,  either  to  proceed  sum- 
marily by  motion,  or  to  adopt  the  more  formal 
mode  of  proceeding  by  plea  or  demurrer  un- 
der the  statute.  It  was  deliberately  settled,  in 
two  different  causes,  which  were  brought  before 
the  House  of  Lords  a  few  years  after  the  pass- 
ing of  the  Statute  of  Anne,  that  if  the  case  was 
disposed  of  by  a  summary  application  without 
plea  or  demurrer,  no  writ  of  error  could  be  sus- 
tained on  such  decision.  See  Dean  and  Chapter 
of  Dublin  v.  King,  1  Bro.  P.  C.,  Tom.  ed.,  73; 
Fender  v.  Herle,  3  Id.,  505.  These  two  different 
methods  of  testing  the  validity  of  a  return  to  a 
132*]  mandamus  *are  recognized  by  the  Su- 
preme Court  in  the  cases  of  People  v.  Champion, 
16  Johns.,  61,  and  People  v.  Supenisoi's  of  Col., 
5  Cow.  291.  They  are  also  recognized  by  Jus- 
tice Sutherland,  in  the  case  of  People  v.  Comrs. 
of  Highways  of  Hudson,  6  Wend.,  559.  The 
effect  of  the  adoption  of  the  summary  mode  of 
proceeding  by  the  relator,  in  depriving  himself 
of  the  right  to  review  the  decisions  of  the  Su- 
preme Court  upon  a  writ  of  error,  is  there  dis- 
tinctly pointed  out.  It  is  evident,  from  the 
record  in  this  case,  that  the  relators  elected  to 
proceed  in  that  manner,  and  hence  we  find  no 
issue  either  of  law  or  fact,  upon  this  informal 
record, which  the  plaintiffs  in  error  have  prob- 
ably made  up  and  filed  in  the  Supreme  Court; 
and  even  the  formal  award  of  costs  to  the  de- 
fendants is  not  inserted  in  it.  This  Courtis  not 
authorized  to  take  jurisdiction  of  a  case  of  this 
kind  upon  a  writ  of  error  because  the  relator, 
who  has  elected  to  proceed  by  summary  appli- 
cation, has  thought  proper  to  put  the  decision 
of  the  court  below  into  the  shape  of  an  in- 
formal record.  This  record  is  truly  such;  for 
even  the  mandamus  itself  which,  in  a  proceed- 
ing under  the  statute,  is  a  substitute  for  the 
declaration  in  other  suits,  is  not  contained  in  the 
record  which  has  been  filed  in  the  court  below. 
This  should  have  been  set  forth;  for  to  entitle 
a  plaintiff  in  error  to  a  reversal  of  a  judgment, 
refusing  a  peremptory  mandamus,  the  record  of 
the  court  below  must  show  that  the  alternative 
'mandamus  was  upon  its  face  prima  facie  suf- 
ficient to  entitle  the  relator  to  the  relief  sought. 
Com.  Bk.  of  Albany  v.  Can.  Comrs.,  10  Wend., 
25;  King  v.  Bishop  of  Oxford,  1  East,  345. 
WEND.  13,  N.  Y.  R..  12. 


As  the  writ  of  error  was  improperly  brought 
in  this  case,  the  proper  course  for  the  defend, 
ants  in  error  was  to  have  applied  to  this  court 
in  the  first  instance  to  quash  the  writ,  instead 
of  allowing  the  time  of  the  court  to  be  wasted 
in  the  hearing  of  the  cause  upon  the  merits.  As 
the  statute  gives  costs  to  the  defendants  in  er- 
ror upon  the  discontinuance  or  quashing  of  a 
writ  of  error,  we  cannot  refuse  costs  to  them 
in  this  case;  but  to  prevent  the  occurrence  of 
such  cases  hereafter,  and  to  induce  parties  to 
take  objections  of  this  kind  before  a  joinder  in 
error,  I  think  the  costs  should  be  limited  to 
*such  as  the  defendants  would  have  [*133 
been  entitled  to  upon  a  dismissal  of  the  writ  of 
error  upon  their  application  at  that  time. 

The  Court  unanimously  concurring  in  the 
opinion  delivered  by  the  Chancellor,  the  writ  of 
error  in  this  case  was  dismissed,  with  costs  limited 
according  to  the  above  suggestion. 

Cited  in-41  How.  Pr.,  166 ;  32  Mich.,  368. 
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Post-dated  Bank  Check  is  Payable  on  Demand — 
Demand  Must  be  Made  with  Reasonable  Dili- 
gence— Negotiation — Laches — When  a  Ques- 
tion of  Law. 

A  post-dated  bank  check  like  a  check  bearing  date 
on  the  day  it  is  issued,  is  payable  on  demand,  and  not 
at  a  day  certain. 

Demand  of  payment  of  a  check  must  be  made_  with 
reasonable  diligence,  according  to  the  ordinary 
course  of  business ;  what  shall  be  deemed  such  dili- 
gence, depends  upon  the  circumstances  of  each  par- 
ticular case. 

Where  a  check  drawn  upon  one  bank  was  received 
by  another  in  deposit,  and  kept  for  33  days  before 
presentment  (the  distance  between  the  two  banks 
being  only  16  miles,  a  daily  mail  passing  between  the 
places  in  which  they  were  located)  it  was  held,  that 
the  holders  not  having  used  due  diligence  in  mak- 
ing the  presentment,  were  not  entitled  to  sustain 
an  action  against  the  payees,  who  had  negotiated 
the  check. 

The  negotiation  and  circulation  of  a  bank  check 
does  not  dispense  with  the  necessity  of  demand  of 
payment  within  a  reasonable  time. 

The  question  of  laches  is  a  question  of  law,  when 
there  is  no  dispute  as  to  the  facts  of  the  case. 

Citation— 2  H.  Bl.,  565. 

T7RROR  from  the  Supreme  Court.     The  de- 
J-J  fendants  were  sued  as  the  indorsers  of  a 


NOTE. — Checks  —  Demand  of  payment — Degree  of 
diligence  required. 

Checks  must  be  presented  within  reasonable  time. 
The  day  following  that  on  which  a  check  is  drawn 
has  been  held  to  be  in  season.  See  Merchants'  Bank 
v.  Spicer,  6  Wend.,  443 ;  Kobbi  v.  Underbill,  3  Sandf. 
Ch.,  277 ;  Hazleton  v.  Colburn.  1  Robt.,  345 ;  2  Abb. 
Pr.  N.  S.,  199 ;  First  Nat.  Bk.  of  Meadville  v.  Fourth 
Nat.  Bk.  of  N.  Y.,  77  N.  Y.,  320 ;  24  Hun,  241 ;  33  Am. 
Rep.,  618 ;  Murray  v.  Judah,  6  Cow.,  484 ;  Little  v. 
Phoenix  Bank,  2  Hill,  425;  Harbeck  v.  Craft,  4Duer, 
129 ;  Gough  v.  Staats,  post,  p.,  549;  Daniel  v.  Kyle, 
1  Ga.,  304. 

The  drawer  of  a  check  is  entitled  to  such  present- 
ment and  notice  as  will  save  him  from  loss.  Conroy 
v.  Warren,  3  Johns.  Gas.,  259,  note ;  Little  v.  Phoenix 
Bank,  2  Hill,  425 ;  Murray  v.  Judah,  6  Cow.,  490 ; 
Scott  T*  Meeker,  20  Hun,  163 ;  Stewart  v.  Smith,  17 
Ohio  St.,  82 ;  Purcell  v.  Allemong,  22  Gratt.,  743 ; 
Cox  v.  Boone,  8  W.  Va.,  500 :  Howes  v.  Austin,  35 
111.,  396 ;  Stevens  v.  Park.  73  111.,  387 ;  Cook  v.  Bacon, 
45  Wis.,  192;  Morrison  v.  McCartney,  30  Mo.,  183; 
Gregg  v.  George,  16  Kan.,  546. 
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check  drawn  in  their  favor  by  J.  Le  Breton  on 
the  Mechanics'  and  Farmers'  Bank  of  Albany. 
The  check  bore  date  Jan.  14, 1830;  and  several 
days  previous  to  its  date,  the  defendants  trans- 
ferred it  to  one  J.  Myers,  who,  on  the  day  of 
its  date  deposited  it  m  the  Mohawk  Bank  at 
Schenectady,  by  which  Bank  it  was  received, 
and  entered  to  the  credit  of  Myers  as  cash.  The 
Bank  retained  the  check  until  Feb.  3,  when 
they  sent  it  to  Albany,  and  three  days  there- 
after a  demand  was  made  at  the  Mechanics' 
and  Farmers'  Bank,  and  payment  refused,  of 
which  notice  was  forthwith  given  to  the  de- 
fendants. Le  Breton,  Jan.  14,  [was  a  merchant 
transacting  business  in  Albany,  and  continuing 
such  business  until  Feb.  1,  when  he  stopped 
1 34*]payment.  He  had  no  funds  *in  the  Me- 
chanics' and  Farmers'  Bank  Jan.  14,  or  at  any 
time  since.  Feb.  4,  however,  he  made  good 
his  account  at  that  Bank,  which  he  had  over- 
drawn $90  previous  to  Jan.  14.  During  all  the 
month  of  January,  and  until  he  stopped  pay- 
ment, he  was  insolvent,  but  had  no  debts  falling 
due,  except  the  above  check.  After  he  stopped 
payment,  and  until  his  death,  he  remained  in- 
solvent. The  course  of  business  of  the  Mo- 
hawk Bank  was  to  make  its  exchanges  with 
the  Albany  banks  once  in  three  weeks  ;  when 
it  had  notes  payable  at  Albany,  they  were  sent 
when  nearly  due,  to  the  banks  there  for  collec- 
tion, although  the  usual  time  for  making  ex- 
changes had  not  arrived.  From  Jan.  14  to  Feb. 
3,  no  packages  or  notes  were  sent  or  exchanges 
made  by  the  Mohawk  Bank  with  the  Albany 
banks.  A  daily  mail  passes  between  Sche- 
nectady and  Albany.  The  above  facts  were 
found  in  a  special  verdict,  and  the  Supreme 
Court  rendered  judgment  thereon  for  the  de- 
fendants. See  the  opinion  delivered  in  the  Su- 
preme Court,  10  Wend.,  304.  The  plaintiffs 
sued  out  a  writ  of  error. 

Mr,  A.  C.  Paige,  for  the  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
error. 

The  following  opinion  was  delivered  : 

By  the  Chancellor.  The  check  in  this  case 
was  post-dated  as  of  Jan.  14,  although  actually 
drawn  and  negotiated  before  that  time.  Hence 
it  is  insisted,  in  behalf  of  the  defendants,  that 
it  must  be  considered  as  if  it  was  dated  at  the 
time  it  was  actually  drawn,  and  was  made 
payable  on  a  day  certain.  The  court  below  was 
right,  however,  in  treating  it  as  a  bill  or  check, 
payable  at  sight,  or  upon  the  presentment 
thereof  at  the  Bank  at  any  time  on  or  after  the 
day  of  its  date,  but  not  before ;  or,  in  other 
words,  so  far  as  concerns  the  question  of  pre- 
sentment and  notice  of  non-payment,  it  is  to  be 
considered  as  if  drawn,  as  well  as  dated,  Jan. 
14.  The  drawing  of  post-dated  checks  is  an 
135*]  *every  day's  occurrence  in  our  commer- 
cial cities  ;  and  I  believe  the  uniform  under- 
standing of  the  parties  in  such  cases  is  in  ac- 
cordance with  the  construction  which  the  Su- 
preme Court  has  given  to  the  transaction  in  the 
present  case. 

It  is  not  necessary,  for  the  decision  of  this 
case,  to  inquire  whether  any  greater  degree  of 
diligence  is  to  be  used  by  the  holder  of  a  nego- 
tiable check  upon  a  bank,  in  presenting  it  for 
payment,  than  is  required  from  the  holder  of  a 
similar  draft,  at  sight,  upon  an  individual. 
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Both  are  at  times  made  and  negotiated  for  the 
avowed  purpose  of  a  temporary  circulation  ; 
and  when  made  for  such  a  purpose,  I  can  see 
no  good  reason  for  requiring  of  the  holder  any 
greater  degree  of  diligence  in  the  one  case  than 
in  the  other.  The  true  rule  as  to  both,  un- 
doubtedly, is,  that  the  holder  must  use  reason- 
able diligence,  according  to  the  ordinary 
course  of  business  in  other  cases  of  a  like 
nature  ;  and  what  is  such  reasonable  diligence 
must,  in  some  measure,  depend  upon  the  par- 
ticular circumstances  of  each  case.  For  in- 
stance, a  person  residing  in  Schenectady  gives 
me  his  check  upon  a  bank  in  Albany  in  pay- 
ment of  an  antecedent  debt,  or  gives  me  his 
draft  upon  an  individual  residing  in  the  same 
place,  under  similar  circumstances  ;  I  should 
not,  in  either  case,  be  authorized  to  send  the 
check  or  bill  to  my  correspondent  at  N.  O.,  to 
be  laid  out  in  the  purchase  of  sugar  or  cotton, 
and  hold  the  drawer  liable  for  the  solvency  of 
the  bank  or  the  drawee  of  the  bill,  in  the 
meantime,  because  that  is  not  the  ordinary 
course  of  business,  and  he  could  not,  there- 
fore, have  contemplated  such  a  risk  ;  but  if  I 
had  purchased  the  check  or  bill  of  the  drawer, 
for  the  purpose  of  being  sent  to  N.  O.  and  to- 
be  negotiated  there,  and,  with  his  knowledge, 
he  would  then  have  assumed  the  risk  of  the 
solvency  of  the  drawee,  until  the  check  or  bill 
was  returned  and  presented  for  payment,  ac- 
cording to  the  usual  course  of  trade  in  such 
cases.  Such  I  understand  to  be  the  effect  of  the 
decision  of  the  Court  of  C.  P.  in  England,  in 
the  case  of  Muilman  v.  D'Eugino,  2  H.  Bl., 
565,  which  case  was  principally  relied  on  by 
the  counsel  for  the  plaintiffs  in  error,  for  the 
purpose  of  showing  that  a  less  degree  of  dili- 
gence was  required,  where  a  bill  had  been 
actually  negotiated,  than  would  otherwise  have 
been  required.  *In  that  case,  the  con-  [*13(> 
troversy  was  between  the  indorser  and  the  in- 
dorsee of  five  bills  of  exchange  which  had  not 
been  accepted,  the  drawers  having  failed.  The 
bills  were  drawn  in  London  upon  a  house  in 
Calcutta,  and  were  indorsed  and  sold  by  the 
defendant,  in  a  negotiation  upon  the  Royal  Ex- 
change, to  the  plaintiffs,  as  agents  for  a  French 
house  at  Paris,  that  had  instructed  them  to 
purchase,  bills  on  India  for  the  purpose  of  re- 
mittance. The  bills  had  not  been  sent  by  the 
first  ship  to  India,  because  it  became  necessary 
for  the  plaintiffs  to  write  to  their  correspond- 
ents at  Paris  and  obtain  the  necessary  instruc- 
tions as  to  the  persons  to  whom  the  bills  should 
be  sent  at  Calcutta ;  and  the  bills  were  actually 
sent  by  the  first  ship  that  sailed  after  such  in- 
structions were  received.  It  was  in  reference 
to  the  particular  circumstances  of  that  case 
that  Ch.  J.  Eyre  remarked,  that  it  would  be^a 
serious  and  difficult  thing  to  say  that  a  person, 
buying  a  foreign  bill  in  the  way  that  those 
bills  were  bought,  should  be  obliged  to  trans- 
mit it  by  the  first  opportunity  to  its  place  of 
destination  ;  and  that  there  would  also  be  great 
difficulty  in  saying  at  what  time  such  a  bill 
should  be  presented  for  acceptance.  It  is  also 
in  reference  to  bills  which,  by  the  ordinary 
course  of  trade,  are  put  in  circulation,  or 
which,  in  a  particular  case,  were  made  or  in- 
dorsed for  the  purpose  of  being  thus  used,  that 
Buller,  J.,  remarks  that  they  should  be  put  in 
circulation  to  prevent  the  drawer  or  indorser 
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from  being  discharged  on  account  of  laches  ; 
that  if,  instead  of  putting  a  bill  in  circulation, 
the  holder  were  to  lock  it  up  for  any  length  of 
time,  he  must  be  considered  as  guilty  of  laches. 
I  do  not  understand  these  expressions  to  mean, 
that  where  a  check  or  bill  is  once  put  in  circu- 
lation, it  changes  its  character  so  as  to  excuse 
subsequent  holders  from  the  same  diligence 
which  would  have  been  requisite  if  they  had 
been  the  original  payees.  It  is  only  meant  that 
each  successive  holder  should  either  negotiate 
the  bill  or  check,  according  to  the  usual  course 
of  business,  or  should  cause  it  to  be  presented 
for  acceptance  and  payment ;  and  that  if  he 
did  neither  the  one  or  the  other,  but  locked  it 
up  for  an  unreasonable  length  of  time,  he 
would  be  guilty  of  laches,  which  might  dis- 
137*]  charge  *those  who  were  contingently 
liable  to  him  as  drawers  or  indorsers. 

Most  of  the  difficulties  on  this  subject  have 
arisen  from  a  laudable  anxiety  on  the  part  of 
the  courts  to  adopt,  in  commercial  cases,  as  far 
as  practicable,  fixed  and  certain  rules  as  to 
what  shall  be  considered  reasonable  diligence, 
so  that  the  holders  of  commercial  paper,  and 
those  who  are  contingently  responsible  for  its 
payment,  may  be  able  to  understand  their 
several  rights  and  duties  in. each  particular 
case  which  may  arise.  For  this  purpose,  they 
have  endeavored  to  settle,  as  a  question  of  law, 
what,  from  its  very  nature,  must,  in  most  cases, 
be  a  mere  Question  of  fact.  It,  however,  seems 
to  be  the  settled  law  in  this  State,  that  if  there 
is  no  dispute  about  the  facts,  or  when  the  facts 
of  the  case  are  ascertained,  the  court  is  to  de- 
termine the  question  whether  the  holder  of  a 
bill  has  been  guilty  of  laches.  This  is  but  say- 
ing, in  other  words,  that  the  question  of  reason- 
able diligence  is  a  mixed  question  of  law  and 
fact,  to  be  decided  by  the  jury,  under  the  di- 
rection of  the  court  upon  a  general  verdict,  or 
to  be  decided  by  the  court  where  all  the  facts 
and  special  circumstances  of  the  case  are  found 
by  a  special  verdict. 

The  question  to  be  decided  in  this  case, 
therefore,  is,  whether,  upon  the  facts  found  by 
this  special  verdict,  it  is  perfectly  clear  and 
evident  that  there  have  been  laches,  on  the 
part  of  the  plaintiffs  in  error,  in  the  presenting 
of  this  check  for  payment ;  if  so,  the  judgment 
of  the  Supreme  Court  is  right,  and  must  be 
affirmed.  But  on  the  other  hand,  if  the  facts 
found  by  the  special  verdict  clearly  show  that 
due  diligence  was  used,  then  the  judgment  is 
wrong,  and  must  be  reversed  ;  and  if  the  facts 
found  by  the  jury,  in  connection  with  other 
facts,  which  the  court  may  reasonably  presume 
to  have  existed,  leave  it  doubtful  whether  due 
diligence  has  been  used,  then  the  special  ver- 
dict is  defective,  and  the  case  must  be  sent 
back  for  a  new  trial.  I  think  we  should  lay  out 
of  the  question  the  facts  found  by  the  special 
verdict  as  to  the  usual  course  of  exchanges 
between  the  Mohawk  Bank  and  the  banks  in 
the  City  of  Albany,  as  there  is  no  pretense  that 
this  check  was  drawn  or  indorsed  with  a  view 
138*]  of  its  being  *negotiated  or  cashed  at  the 
Mohawk  Bank,  or  that  there  was  any  usage  of 
trade  from  which  the  defendants  had  reason  to 
suppose  it  would  be  collected  through  that 
Bank.  The  check  was  indorsed  by  the  defend- 
ants, and  sold  to  Myers  several  days  before 
Jan.  14.  the  day  on  which  the  bill  was  dated. 
WEND.  13. 


On  the  last  mentioned  day,  it  was  received  of 
Myers  as  cash  by  the  Bank  ;  and  though  a 
daily  mail  run  between  Schenectady  and  Al- 
bany, they  kept  it  20  days  before  it  was  sent  to 
Albany  ;  and  it  was  not  presented  for  payment 
until  Feb.  6,  6  days  after  the  drawer  of  the 
check  failed,  or  stopped  payment.  Upon  these 
facts,  I  think  no  court  or  jury  could  hesitate  in 
deciding  that  the  holders  of  this  check  did  not 
make  use  of  reasonable  diligence  in  presenting 
it  for  payment,  but,  on  the  contrary,  that  there 
had  been  gross  negligence  in  this  respect.  Be- 
sides, from  the  facts  found  by  the  special  ver- 
dict, there  is  reason  to  believe  that  the  loss  of 
the  amount  due  upon  the  check  might  not 
have  occurred,  if  reasonable  diligence  had  been 
used  in  presenting  the  check  for  payment. 

I,  therefore,  am  for  affirming  the  judgment 
of  the  Supreme  Court. 

The  Court  being  unanimously  of  opinion 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed,  it  was,  accordingly,  affirmed. 

Affirming— 10  Wend.,  304. 

Post-dated  check— Payable  on  demand.  Cited  in— 
8  N.  Y.,  195 ;  24  Hun,  283 ;  52  Barb.,  599  ;  2  Duer,  598 ; 
4  Mich.,  357. 

Presentment  and  demand— Reasonable  diligence. 
Cited  in— 20  Wend.,  194,  205 ;  23  N.  Y.,  41 ;  3  Lans.,  32: 
28  Barb.,  621 ;  52  Barb.,  335 ;  6  Abb.  N.  S.,  239 ;  4 
Duer,  129 ;  6  Rob.,  418 ;  1  B.  D.  S..  402 ;  2  Story,  517  ; 
23  Wis.,  335 ;  40  Cal.,  115 ;  30  N.  J.  L.,  290,  295. 

Laches,  a  Question  of  law.  Cited  in— 23  Wend., 
623 ;  H.  &  D.,  413. 
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Agent  of  Defendant  as  Receptor  to  Sheriff- 
Agreement  for  Manufacture  of  Materials — 
Action  by  Manufacturer  against  Agent  for 
Work  Done — Set-off —  Unliquidated  Damages 
— Remedies  of  Receiptor. 

Where  the  agent  of  a  defendant  in  an  execution 
became  the  receiptor  to  the  sheriff  of  the  property 
of  his  principal,  levied  upon  by  virtue  of  such  ex- 
ecution, and  agreed  with  the  sheriff  and  the  plaint- 
iff in  the  execution,  that  he  would  cause  such  prop- 
erty, consisting  of  yarn  and  other  materials  found 
in  a  factory,  to  be  manufactured  into  flannels,  and 
would  furnish  such  materials  as  should  be  neces- 
sary for  that  purpose,  the  avails  to  be  applied  on 
the  execution  after  satisfying  his  advances— and 
the  agent  accordingly  made  the  necessary  advances, 
caused  the  materials  to  be  manufactured  into  flan- 
nels, and  put  them  into  the  hands  of  a  manufacturer 
to  be  dressed,  it  was  held,  in  an  action  by  the  man- 
ufacturer against  the  agent  for  work  done,  that  the 
agent  was  not  entitled  to  set  off  the  value  of  such 
flannels,  although  the  manufacturer,  after  the  flan- 
nels were  dressed,  had  refused  to  surrender  them  to 
him. 

A  receiptor,  it  seems,  may  maintain  trespass  for 
goods  taken  from  his  actual  possession  by  a  wrong- 
doer ;  but  whether  he  can  bring  trover  or  replevin, 
quaere. 

It  seems,  though  under  the  Statute  of  Set-off  of 
1801  unliquidated  damages  could  not  be  set  off  in  an 
action  ofassumpsit  in  courts  of  record,  that  by  the 
Act  of  1813,  on  the  subject  of  set-offs,  such  demands 
were  the  subject  of  set-off ;  but  that  by  the  Revised 
Statutes,  the  law  is  restored  as  it  was  in  1801,  and 
that  now  unliquidated  damages  cannot  be  set  off. 

Citations— 8  Wend.,  112,  613;  13  Johns.,  276;  11 
Johns.,  132,  529 ;  2  Wend.,  466 ;  1  Ch.  PL,  48,  153.  154, 
169;  2  Saund.,  47  b,  c,  d ;  1  Bast,  444;  4  East,  214;  1 
Ld.  Raym.,  275 ;  1  Salk.,  290 ;  Cro.  Eliz.,  819  ;  9  Moore, 
334 ;  9  Mass.,  104 ;  14  Mass.,  217  ;  6  Johns.,  195 ;  7  Cow., 
280  ;  8  Cow.,  137;  8  Conn.,  150;  9  Mass.,  104;  5  Mass., 
303;  11  Wend.,  54;  15  Mass.,  242;  9  Johns..  361;  4 
Kent,  Com.,  586,  588,  589 ;  14  Johns.,  131 ;  3  East,  70 : 
5  Barn.  &  C.,  605 ;  2  Wils.,  319 ;  3  Wils.,  348 ;  3  Brod.  & 
B.,  54 ;  1  Barn.  &  C.,  418 ;  2  Bam.  &  C.,  7»5 ;  3  Wend., 
162 :  1  Taunt.,  112 ;  3  Maule  &  S.,  191 ;  5  East,  39.  n. ; 
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4  Paige,  537:  3  Taunt..  274;  6  Com.  L.  R.,  157;  1 
Doug.,  137 ;  12  Com.  L.  R..  53 ;  1  Cowp.,  56.  419 ;  1  W. 
Bl.,  394 ;  6  T.  R.,  488  ;  4  Johns.  Ch.,  287 ;  6  Cow.,  613. 

TERROR  from  the  Supreme  Court.  Collins, 
JjJ  in  Dec. ,  1829,  sued  Butts  in  the  Mayor's 
Court  of  the  City  of  Hudson,  and  claimed  in  an 
action  of  assumpsit  $125.69,  for  work  done  in 
dressing,  as  a  manufacturer,  a  quantity  of  flan-, 
nels.  On  the  trial  of  the  cause,  the  defendant 
admitted  the  demand  of  the  plaintiff,  and 
proved  that  he  had  put  into  the  plaintiff's  hands 
98  pieces  of  flannel,  to  be  dressed;  that  only  4 
bales  of  flannels,  consisting  of  36  of  the  98 
pieces,  had  been  returned  to  him;  that  the  flan- 
nels averaged  48  or  49  yards  per  piece,  and  were 
worth  two  shillings  per  yard.  Upon  this  evi- 
dence the  defendant  claimed  that  he  was  en- 
titled to  set  off  the  value  of  the  flannels  which 
had  not  been  returned,  against  the  demand  of 
the  plaintiff,  and  to  have  a  balance  certified  in 
his  favor.  Which  claim  was  resisted  by  the 
plaintiff,  on  the  following  state  of  facts:  Aug. 
27,  1829,  a .  quantity  of  yarn  and  materials 
found  in  a  factory  occupied,  or  which  had  then 
lately  been  occupied  by  Josiah  J.  Underbill, 
140*]  were  levied  upon  *by  the  sheriff  of 
Columbia,  by  virtue  of  an  execution  in  favor 
of  Caleb  Underbill,  against  Josiah  J.  Under- 
bill. Upon  that  occasion  Butts  became,  as 
stated  in  the  bill  of  exceptions,  the  receiptor  to 
the  sheriff  for  the  property;  but  not  for  the 
yarn,  i.  e.,  the  yarn  not  being  seen  when  the 
first  levy  was  made.  Sep.  12,  the  yarn  was 
pointed  out  to  the  sheriff  at  the  factory,  and  it 
was  then  considered  by  all  the  parties  inter- 
ested in  the  property,  as  the  best  course  to  be 
pursued,  to  have  the  stock  worked  up  into 
flannels;  and  Butts,  as  receiptor,  agreed  to  take 
the  responsibility  of  having  it  worked  up  and 
applied  on  the  execution.  The  agreement  with 
him  was,  that  he  was  to  attend  to  the  working 
up  of  the  yarn  and  unfinished  materials  as 
overseer,  and  furnish  such  things  as  were  nec- 
essary, and  be  paid  the  expenses  of  manufact- 
uring out  of  the  avails,  and  the  residue  to  be 
applied  on  the  execution.  Butts  accordingly 
employed  one  F.  Andrew,  who  manufactured 
the  yarn  and  materials  into  flannels,  making 
the  same  into  62  pieces,  which  were  manufact- 
ured from  yarn  and  materials  which  were  in 
the  factory  at  the  time  of  the  failure  of  Josiah 
J.  Underbill,  which  happened  in  Aug.,  1829, 
and  which  belonged  to  him  before  his  failure, 
except  about  100  weight  of  wool.  These  62 
pieces  formed  part  of  the  98  pieces  put  into  the 
hands  of  the  plaintiff  to  be  dressed.  One  At- 
wood  was  asked  as  a  witness,  whether  the  four 
bales  of  flannels  finished  by  the  plaintiff  and 
returned  to  the  defendant  were  full  as  much 
as  the  36  pieces  which  the  defendant  owned 
and  the  stock  which  he  furnished;  he  answered 
that  they  were  certainly  as  much,  and  he 
thought  more.  The  contracts  of  the  defend- 
ant with  Atwood  and  with  the  plaintiff  were 
made  in  his  own  name,  and  not  as  the  agent  of 
Underbill.  When,  however,  the  defendant 
came  to  settle  with  Atwood,  he  avowed  him- 
self the  agent  of  Underbill;  and  previous  to 
that  time  Atwood  had  received  a  letter  from 
Underbill,  dated  Aug.  26, 1829,  informing  him 
that  he  had  appointed  the  defendant  his  agent, 
and  given  him  a  power  of  attorney  to  transact 
his  business;  which  letter  was  handed  to  At- 
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wood  by  the  defendant  or  a  person  in  his  em- 
ployment. On  the  day  of  the  sale  of  Under- 
bill's property  under  the  execution,  the  sheriff 
went  with  the  defendant  to  the  plaintiff  to  ob- 
tain the  flannels;  the  sheriff  supposed  the  flan- 
nels *were  liable  to  the  execution,  and  [*141 
broke  open  a  door,  but  failed  to  find  them.  He 
testified  that  in  endeavoring  to  obtain  the  flan- 
nels on  the  execution,  he  acted  under  the  de- 
fendant's direction,  and  that  he  undei  stood 
that  the  object  of  the  defendant  in  going  with 
him  to  retake  the  flannels  from  the  plaintiff, 
was  to  save  himself  as  receiptor  and  his  ex- 
penses in  manufacturing  the  flannels.  The  re- 
corder (the  presiding  officer  in  the  Mayor's 
Court)  charged  the  jury  that  it  would  be  for 
them  to  inquire  whether  the  defendant,  in  mak 
ing  the  contract  with  the  plaintiff,  acted  in  his 
own  right  or  as  agent  of  another;  that  as  he  had 
contracted  in  his  own  name,  without  disclos- 
ing any  agency,  the  plaintiff  was  bound  to  the 
defendant  personally,  unless  he  established  the 
agency  by  clear  and  incontrovertible  proof; 
that  the  claim  of  the  defendant  rested  upon  an 
express  promise  of  the  plaintiff  to  dress  the 
flannels  and  deliver  them  to  the  defendant; 
and  as  they  were  not  delivered,  after  being 
dressed,  according  to  the  contract,  the  defend- 
ant had  a  right  in  his  own  name  to  recover 
their  value.  He  further  charged  them  that  as 
to  the  plaintiff's  lien  on  the  goods  for  finish- 
ing, it  was  a  legal  right  which  he  might  waive, 
and  as  the  defendant  had  demandeo  the  goods 
and  the  plaintiff  had  not  delivered  them,  but 
had  denied  the  defendant's  right  and  claimed 
the  right  to  keep  them  himself,  and  had  ex- 
pressly refused  to  deliver  them,  and  had  them 
not  at  the  stipulated  place  ready  for  delivery, 
he  could  not  now  be  permitted  to  hold  them 
or  protect  himself  under  the  pretense  of  his 
lien,  provided  the  jury  should  be  of  opinion 
that  he  held  the  property  for  other  reasons 
than  to  secure  his  pay  for  the  dressing.  The 
facts  upon  which  this  part  of  the  charge  was 
founded  are  not  set  forth  in  the  bill  of  excep- 
tions. The  recorder  further  charged  the  jury, 
as  to  the  claim  of  set-off,  that  the  demand  of 
the  defendant  was  a  demand  arising  on  express 
contract,  capable  of  being  easily  liquidated  by 
calculation  and,  therefore.iin  the  judgment  of 
the  court  allowable.  The  jury  found  a  ver- 
dict for  the  defendant,  and  certified  a  balance 
in  his  favor  of  $462.31,  on  which  the  Mayor's 
Court  rendered  judgment.  The  plaintiff  hav- 
ing excepted  to  the  charge  of  the  recorder, 
sued  out  a  writ  of  error,  removing  the  record 
into  the  Supreme  Court,  where  *the  [*142 
judgment  of  the  Mayor's  Court  was  reversed 
and  a  venire  de  now  awarded.  See  opinion  de- 
livered in  the  Supreme  Court,  10  Wend.,  399. 
Whereupon  the  defendant  sued  out  a  writ  of 
error,  removing  the  record  into  this  court.  The 
cause  was  argued  here  by, 

Mr.  A.  L.  Jordan,  for  the  plaintiff  in  error. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  In  the  case  of  Reab 
v.  M'Alister,  in  this  court,  8  Wend.,  112,  I 
stated  the  reasons  which  had  induced  me  to 
suppose  that  the  Legislature,  in  the  revision  of 
1818,  intended  to  change  the  law  of  set-off  in 
courts  of  record,  so  as  to  authorize  the  setting 
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off  of  unliquidated  demands  arising  on  con- 
tract, to  the  same  extent  that  such  set-offs 
were  allowed  in  justice's  courts.  That  by 
adopting  similar  language  to  that  which  had 
previously  existed  in  the  Justice's  Act,  and 
which  the  Supreme  Court  had  decided  was  suf- 
ficient to  authorize  the  set-off  of  an  unliqui- 
dated demand  in  a  justice's  court,  the  Legis- 
lature intended  the  general  provision  as  to  set- 
offs  in  courts  of  record,  contained  in  the  Re- 
vised Act  of  1813,  should  receive  the  same  con- 
struction— and  I  have  not  seen  anything  since 
to  induce  me  to  alter  the  opinion  which  I  then 
expressed.  That  case,  however,  was  disposed 
of  by  this  court  on  other  grounds.  The  ques- 
tion as  to  the  right  to  set  off  an  unliquidated 
demand,  under  the  Act  of  1813,  which  re- 
mained in  force  when  this  suit  was  commenced, 
in  Dec.,  1829,  is,  therefore,  still  an  open  ques- 
tion here.  But  if  a  majority  of  this  court  shall 
concur  with  me  in  the  conclusion  at  which  I 
have  arrived  upon  other  parts  of  this  case,  it 
will  not  even  now  be  necessary  for  us  to  give 
a  construction  of  the  Act  of  1813;  and  it  is 
hardly  probable  that  another  case  will  ever 
arise  in  which  a  decision  of  that  question  can 
become  necessary  for  the  determination  of  the 
court.  It  will  be  impossible,  however,  to  re- 
verse the  judgment  of  the  Supreme  Court,  un- 
less a  majority  of  the  members  of  this  court 
143*]  should  arrive  at  the  conclusion  *that 
an  unliquidated  demand,  arising  on  contract, 
could  be  set  off  under  the  Act  of  1813,  as  the 
demand  which  the  defendant  was  allowed  to 
set  off  in  the  Mayor's  Court  was  an  unliqui- 
dated demand,  which  was  not  the  subject  of 
set-off  under  the  Act  of  1801.  Neither  could 
it  be  set  off  under  the  provisions  of  the  Re- 
vised Statutes,  which  were  intended  to  be  in 
accordance  with  the  decisions  under  the  Act 
of  1801,  and  the  English  Statutes  of  Set-off. 
See  Revisors'  note  to  ch.  6,  of  pt.  3,  p.  17. 

Nor  do  I  consider  it  necessary  in  this  case  to 
decide  what  is  the  precise  nature  of  the  posses- 
sion of  a  mere  receiptor  of  goods  taken  by  the 
sheriff  upon  an  execution,  while  such  goods 
remain  constructively  in  the  custody  of  the  law. 
He  has  not  such  a  general  or'  special  property 
in  the  goods  as  will  enable  him  to  recover  in 
trover  or  replevin,  in  which  actions  the  prop- 
erty in  the  goods  is  drawn  in  question.  In 
trover  or  replevin,  it  is  a  good  defense  to  the 
action  that  the  plaintiff  has  neither  the  general 
or  special  property  in  the  goods;  but  in  an  ac- 
tion of  trespass,  a  bare  possession  is  sufficient 
to  enable  the  plaintiff  to  recover  against  a 
wrong-doer,  who  takes  the  property  out  of  his 
possession  without  authority.  Cook  v.  Howard, 
13  Johns.,  276 ;  Demick  v.  Chapman,  11  Id., 
132 ;  ScJiermerhorn  v.  Van  Volkenburgh,  Id. , 
529;  Aikin  v.  Buck,  1  Wend.,  466. 

As  I  understand  the  evidence  in  this  case, 
Butts  was  the  agent  of  Underbill,  the  defend- 
ant in  the  execution  and,  as  such  agent,  agreed 
with  the  sheriff  to  have  the  manufacture  of  the 
goods  c'ompleted  before  the  sale  upon  the  exe- 
cution. It  is  evident  also,  that  neither  the 
sheriff  nor  the  plaintiff  in  the  execution,  nor 
those  for  whose  benefit  the  judgment  was  con- 
fessed, ever  intended  to  relinquish  the  lien  of 
the  execution  upon  the  goods.  The  sole  ob- 
ject of  the  arrangement  appears  to  have  been 
to  prevent  a  sacrifice  of  the  property,  which 
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must  have  occurred  if  it  had  been  sold  in  its 
unfinished  state.  For  this  purpose  the  defend- 
ant, acting  as  the  agent  of  Underbill,  against 
whom  the  execution  issued,  undertook  to  have 
the  materials  levied  on,  manufactured  into 
flannels,  which  were  then  to  be  sold  on  the  ex- 
ecution, and  the  avails,  after  satisfying  the  de- 
fendant for  such  expenses  as  he  had  personally 
incurred  or  become  liable  for  in  the  finishing 
of  the  *flannels,  were  to  be  applied  by  [*144 
the  sheriff  on  the  execution.  Butts  was,  there- 
fore, acting  as  the  mere  agent  of  the  sheriff, 
under  this  arrangement,  in  making  the  contract 
with  the  plaintiff  for  finishing  the  flannels,  al- 
though the  fact  of  such  agency  does  not  appear 
to  have  been  disclosed  to  Collins  at  the  time  such 
contract  was  made.  The  defendant  may,  there- 
fore, have  made  himself  liable  to  the  plaintiff 
for  the  finishing  of  the  flannels  (and  he  had, 
undoubtedly,  made  himself  liable  to  Andrew, 
by  an  express  agreement  to  compensate  him 
for  his  services  in  manufacturing  the  same). 
This  liability,  however,  gave  him  no  lien  upon 
the  flannels  as  against  his  principal,  the  sheriff, 
but  merely  a  right  to  be  re-imbursed  out  of 
the  proceeds  of  the  sale.  The  sheriff,  there- 
fore, is  the  proper  party  to  bring  the  suit 
against  Collins,  upon  his  undertaking  to  finish 
the  flannels  and  to  deliver  them  at  the  place 
designated;  and  the  present  defendant  cannot 
set  off  that  claim  against  a  debt  due  from  him 
in  his  own  right.  It  is  only  where  the  agent 
has  a  lien  upon  the  property  sold  by  him,  or 
has  a  commission  del  credere,  that  he  has  a  right 
to  sue  in  his  own  name  on  a  contract  made  for 
his  principal,  or  to  set  off  a  demand  due  to  his 
principal  against  his  own  private  debt.  The 
set-off  in  this  case  was,  therefore,  improperly 
allowed  ;  and  the  judgment  of  the  Supreme 
Court,  which  reversed  that  of  the  Mayor's 
Court,  should  be  affirmed. 

By  Mr.  Senator  Maison.  It  is  contended 
that  Butts  was  merely  a  receiptor,  servant, 
agent  or  overseer,  or  a  mere  naked  depositary 
or  bailee  in  this  matter;  that  he  has  not  such 
an  interest  in  the  flannels  as  would  authorize 
him  to  maintain  any  action,  either  for  an  in- 
jury done  to  them,  or  on  a  contract  concerning 
them,  and  that  such  action  could  onlj^be  main- 
tained in  the  name  of  the  sheriff,  his  principal, 
and  that  therefore  he  has  no  right  to  set  off.  I 
cannot  view  this  case  in  that  light.  By  the 
contract,  which  is  supported  by  a  consideration 
of  mutual  promises,  and  the  expenditure  of 
means  and  labor  in  converting  the  raw  mate- 
rial into  a  fabric,  Butts  became  vested  with  a 
right  and  interest  in  the  property,  beyond  what 
any  receiptor,  servant  or  agent,  as  such,  has;  he 
became  responsible  to  the  sheriff  and  the  par- 
ties in  interest,  that  the  *raw  material  [*145 
should  bt  manufactured  into  flannels  in  a  skill- 
ful and  workmanlike  manner;  that  he  would, 
at  his  own  expense,  furnish  all  things  neces- 
sary to  the  manufacturing  the  flannel, and  when 
manufactured  that  the  property  should  be  ap- 
plied on  the  execution,  after  paying  him  for 
his  labor  and  disbursements.  Collins  was  em- 
ployed by  Butts,  not  by  the  sheriff,  nor  by  his 
directions,  nor  by  the  parties  in  interest  in  the 
execution.  A  mere  servant,  it  is  held,  cannot 
maintain  trover,  not  only  because  he  has  no 
property  in  the  goods,  but  because  his  posses- 
sion is  the  possession  of  his  employer,  who 
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alone  can  maintain  the  action  ;  but  it  is  other- 
wise as  to  a  carrier,  bailee  for  hire,  or  trustee, 
or  any  other  person  who  is  responsible  to  his 
principal.  Such  person,  by  reason  of  his  re- 
sponsibility, has  a  special  property,  and  may 
maintain  the  action.  1  Ch.  PL,  153;  2  Saund., 
47  b,  c,  d;  1  East,  244;  4  Id.,  214;  1  Ld. 
Raym.,  275  ;  1  Salk.,  290  ;  Cro.  Eliz.,"819  ;  9 
Moore,  334. 

Butts,  in  performance  of  his  contract,  em- 
ployed Martin  and  Andrew  and,  through  Mar- 
tin, Collins  to  work  upon  these  flannels,  to  each 
of  whom,  it  is  admitted,  he  became  and  was 
personally  responsible  for  their  labor ;  but  it 
is  contended, and  so  it  is  viewed  by  the  Supreme 
Court,  that  such  personal  responsibility  ac- 
crued, because  Butts  did  not  disclose  the  name 
of  his  principal.  Who  is  the  principal,  and 
where  is  the  evidence  of  agency  ?  This  idea 
of  agency  seems  to  be  based  upon  the  testimony 
of  the  witness  Andrew,  who  testified  that  when 
he  called  upon  Butts  for  his  pay,  Butts  pre- 
sented an  account  of  J.  J.  Underbill  against 
him,  and  wished  to  apply  his  labor  to  that  ac- 
count, and  told  him  he  was  agent  for  Under- 
bill. The  Supreme  Court  apply  this  remark 
of  Butts  as  to  his  agency,  to  the  manufacturing 
of  the  raw  materials  into  flannel,  under  the 
contract  he  made  with  the  sheriff  and  the  par- 
ties in  interest  in  the  execution.  I  do  not  so 
understand  his  testimony.  Underbill  left  Hud- 
son and  moved  to  Auburn  in  May,  1829,  and 
failed  in  August  thereafter.  After  his  failure, 
he  sent  to  Butts  his  unsettled  accounts  for  col- 
leption,  and  among  them  an  account  against 
Andrew,  and  gave  to  Butts  a  power  of  attorney 
to  settle  his  unfinished  business.  Because  Butts 
was  the  agent  of  Underbill  for  the  purposes  men- 
146*]  tioned,  *it  is  not  thence  to  be  inferred 
that  he  was  acting  under  that  agency  in  the 
manufacturing  of  these  flannels,  which  was 
undertaken  by  him  under  an  express  contract, 
not  only  with  J.  J.  Underbill,  but  also  with 
the  sheriff  and  the  plaintiff  in  the  execution. 
There  was  no  merging  or  extinction  of  this 
contract  by  reason  of  Butts'  acceptance  of  a 
general  agency,  nor  was  he  in  any  manner  re- 
leased from  his  responsibilities  to  the  sheriff 
and  the  plaintiff  in  the  execution;  his  relation- 
ship, as  one  of  the  contracting  parties  in  the 
manufacture  of  flannels,  and  as  agent  for  Un- 
derbill, in  the  settlement  of  Underbill's  unfin- 
ished business,  is  not  in  collision  nor  incom- 
patible. 

It  is  objected  that  there  is  no  evidence  that 
Butts  furnished  the  100  weight  of  wool,  which 
was  used  in  the  manufacturing  of  the  flannels, 
and  which  did  not  belong  to  Underbill.  The 
fair  inference  from  the  case  is,  that  he  did  fur- 
nish this  wool  by  himself  or  by  Andrew,  his 
workman.  Underbill  had  become  insolvent, 
and  had  moved  away,  and  no  one  was  under 
obligations  to  furnish  materials  to  complete  the 
manufacturing  of  these  flannels,  or  authorized 
to  do  so,  but  Butts  ;  and  there  is  no  pretense 
or  evidence  in  the  case  that  any  other  person 
did.  Martin  testifies  that  some  of  the  flannels 
were  made  of  the  wool  left  by  Underbill,  and 
Andrew  testifies  that  the  62  pieces  in  question 
were  manufactured  from  yarn  and  materials 
which  were  in  the  factory  at  the  time  of  Un- 
derbill's failure,  and  which  belonged  to  Un- 
derbill before  his  failure,  except  about  100 
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weight  of  wool.  The  question  put  to  Andrew 
upon  the  trial,  by  the  counsel  of  Collins,  "were 
the  four  bales  of  flannels  that  were  finished  by 
Collins,  and  returned  to  Butts,  full  as  much  as 
the  thirty-six  pieces  which  Butts  owned,  and 
the  stock  he  furnished,"  indicates  that  Butts 
furnished  some  stock,  and  there  is  no  pretense 
that  he  furnished  any  other  or  additional  quan- 
tity of  materials  or  stock  than  this  100  weight  of 
wool;  and  indeed  it  has  been  contended  here, 
that  in  the  four  bales  which  had  been  delivered 
to  Butts,  there  was  an  excess  of  592  yards  more 
than  was  contained  in  the  36  pieces  which  be- 
longed to  him,  and  that  so  he  was  compensated 
for  the  wool  he  furnished.  I  am  satisfied  Butts 
furnished  the  100  weight  of  wool.  Whether 
*he  had  been  compensated  for  the  wool  [*147 
or  not,  is  not  a  question  with  which  Collins 
has  any  concern;  that  remains  to  be  settled  be- 
tween Butts  and  the  sheriff,  and  the  parties  in 
interest  in  the  execution;  nor  can  the  question 
have  any  influence  in  determining  the  char- 
acter of  Butts  in  this  transaction,  or  his  inter- 
est in  the  property  in  question,  as  between  him 
and  Collins. 

On  examining  the  cases  to  which  reference 
has  been  made  with  a  view  of  fixing  the  char- 
acter of  Butts  as  a  mere  receiptor,  I  do  not 
find  in  any  one  of  them  a  case  where  the  re- 
ceiptor was  in  fact  any  other  than  a  mere  serv- 
ant, or  a  naked  depositary.  The  receiptors  in 
those  cases  were  not  to  use  the  property  put 
into  their  charge;  they  were  not  to  be  paid  any- 
thing for  their  trouble  in  taking  care  of  it; 
they  were  not  at  liberty,  nor  under  contract  to 
change  its  character,  with  a  view  of  making  it 
more  valuable;  they  were  under  no  obligation 
to  take  greater  care  of  it  than  of  their  own 
property,  and  they  were  responsible  only  for 
gross  negligence.  See  the  cases  of  Ludden  v. 
Leavitt,  9  Mass.,  104;  Com.  v.  Morse,  14  Id., 
217  ;  Barker  v.  Miller,  6  Johns.,  195;  Edson  v. 
Weston.  7  Cow.,  280;  Norton  v.  People,  8  Cow. , 
137,  and  Phillips  y.  Hall,  8  Wend.,  613.  The 
principle  settled  in  these  cases  is,  that  a  re- 
ceiptor is  a  mere  servant  or  agent  of  the  sheriff, 
and  having  no  property  or  interest  in  the  goods, 
cannot  maintain 'trover  for  them;  and  yet  his 
promise  to  return,  or  deliver  the  goods  to  the 
sheriff  when  demanded,  is  founded  on  a  good 
and  sutticient  consideration,  is  obligatory  upon 
him,  and  may  be  enforced.  Were  there  no  ad- 
judged cases  holding  a  different  doctrine,  I 
should  feel  myself  bound  by  the  above  decis- 
ions; but  there  are  such  cases,  which  acquit  the 
law  of  such  absurdity  and  injustice  of  holding 
the  receiptor  liable  to  the  sheriff  for  the  value 
of  the  goods,  and  yet  refusing  him  its  aid  or 
protection,  in  enabling  him  to  recover  the  val- 
ue of  the  goods  from  the  person  who  obtains 
the  possession — to  declare  him  responsible.and 
yet  powerless  in  the  protection  of  his  posses- 
sion, by  which  that  responsibility  is  to" be  re- 
deemed. It  was  conceded  on  the  argument  that 
a  receiptor  could  maintain  trespass  against  a 
stranger,  for  interfering  with  or  violating  his 
possession, and  the  case  of  Burrows  v.  Stoddard, 
3  Conn.  ,*160,  was  deemed  decisive  of  that[  1 48 
point,  and  yet  it  is  gravely  asserted  that  if  the  re- 
ceiptor voluntarily  part  with  the  goods  for  a 
limited  time,  or  for  a  specific  purpose,  he  is 
remediless;  he  cannot  maintain  trespass,  for 
there  has  been  no  tortious  taking,  and  trover 
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can  be  maintained  only  by  the  sheriff.  It  ap- 
pears to  me  there  is  more  of  technicality  than 
good  sense  in  this  distinction. 

Trover  and  trespass  are,  in  a  variety  of  cases, 
concurrent  remedies,  both  being  founded  on  a 
former  possession.  1  Ch.  PI.,  169.  Trespass  is 
the  appropriate  remedy,  where  the  taking  has 
been  forcible,  or  tortious,  or  without  the  con- 
sent of  the  possessor.  Trover  is  the  appropri- 
ate remedy,  where  the  party  has  lost  his  chat- 
tels, and  the  finder  or  those  holding  under  him 
refuse  to  deliver  them;  or  where  a  party  has 
parted  with  his  possession  to  another  volunta- 
rily for  a  limited  time,  or  for  a  particular  pur- 
pose, and  that  other  afterwards  refuses  to  re- 
deliver.  In  the  one  case  a  jury  would  in  many 
instances  be  justified  in  awarding  smart  money 
an  amount  larger  than  the  value  of  the  goods 
and  interest,  by  way  of  punishment  and  an 
example  for  a  willful  wanton  violation  of  right; 
while,  in  the  other,  only  the  value  of  the  goods 
and  interest  from  the  time  of  the  conversion 
would  be  awarded,  on  the  ground  that  the 
party  came  rightfully  into  the  possession.  Tro- 
ver is,  in  some  cases,  a  possessory  action,  and 
in  others,  an  action  for  the  trial  of  the  title  to 
the  property  in  controversy. 

I  hold  the  rule  to  be,  that  the  receiptor  can 
maintain  trover  against  all  persons,  except  the 
officer  from  whom  he  received  the  property — 
his  possession  gives  him  this  right — and  that 
such  has  been  considered  the  law,  not  only  in 
this  State,  but  also  in  Mass. ,  by  well  considered 
adjudications,  made  both  before  and  since  the 
decision  of  the  case  of  Ludden  v.  Leavitt,  9 
Mass.,  104,  which  is  relied  upon  as  settling  a 
different  rule.  In  the  case  of  Waterman  v. 
Robinson,  5  Mass.,  303,  which  was  before  the 
case  of  Ludden  v.  Leavitt,  it  appears  that  the 
household  furniture  of  one  Lucas  was  seized 
by  a  messenger  from  the  commissioners  of 
bankruptcy,  who  delivered  them  to  the  plaint- 
iff, taking  his  obligation  to  keep  them  safely 
and  to  deliver  them  on  demand.  The  plaintiff 
placed  the  goods  in  the  possession  of  Lucas' 
1 40*]  wife,  who  was  *the  plaintiff's  daughter, 
for  the  purpose  of  house  keeping,  she  and  her 
husband  living  together.  The  defendant,  as 
deputy  sheriff,  afterwards  attached  them  as 
the  property  of  Lucas,and  the  plaintiff  brought 
replevin.  Ch.  J.  Parsons  said,  trover  may  be 
maintained  by  him  who  has  the  possession, 
but  replevin  cannot  be  maintained  but  by  him 
who  has  the  property,  general  or  special.  Ad- 
mitting the  commission  and  the  proceedings 
under  it  to  be  regular,  what  property  had  the 
plaintiff  in  the  goods;  the  general  property  was 
in  the  commissioners  until  the  assignment,  and 
then  in  the  assignee;  the  messenger,  if  any  per- 
son, had  the  special  property,  and  not  the 
plaintiff,  who  had  no  interest  in  the  goods,  but 
merely  had  the  care  of  them  for  safe  keeping; 
if  his  possession  was  violated,  he  might  main- 
tain trespass  or  trover,  but  he  had  no  special 
property  by  which  he  could  maintain  replev- 
in, in  which  the  question  is  not  of  possession, 
but  of  property,  although  possession  may  be 
prima  facie  evidence  of  property.  This  case 
must  have  been  overlooked  by  the  court  of 
Mass.,  in  the  consideration  of  the  case  of  Lud- 
den v.  Leavitt;  it  was  not  adverted  to,  nor  was 
any  case  cited  in  support  of  the  doctrine  there 
maintained.  Dillenback  v.  Jerome,  7  Cow.,  294, 
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has  been  cited  in  support  of  a  contrary  doc- 
trine, but  in  my  judgment  without  success,  for 
the  reason  that  Dillenback  never  had  the  pos- 
session of  the  property.  To  maintain  trover, 
the  party  must  have  had  possession,  the  prop- 
erty, or  the  right  of  property:  and  Dillenback 
had  neither.  A  very  recent  case  in  our  Su- 
preme Court  goes  the  whole  extent  in  support 
of  the  view  of  the  law  suggested.  I  allude  to 
the  case  of  Duncan  v.  Spear,  11  Wend.,  54. 
This  was  trover  for  a  span  of  horses;  the  plaint- 
iff proved  that  on  Feb.  1  he  had  possession  of 
the  horses;  the  defendant  proved  that  anterior 
to  that  time  one  Loman  Reid  had  possession; 
the  plaintiff  then  proved  that  the  horses  were 
Feb.  2  levied  upon  by  a  constable,  by  virtue 
of  an  execution  in  his  favor  against  Reid,  and 
he  purchased  them  at  constable's  sale.  It  was 
insisted  that  the  sale  could  give  no  title,  as  the 
execution  was  void,  having  been  issued  with- 
out the  oath  the  law  required.  Mr.  J.  Suth- 
erland, in  delivering  the  opinion  of  the  court, 
held  that  the  action  of  trover  could  be  main- 
tained; *the  plaintiff  proving  the  horses  [*15O 
in  his  possession  was  sufficient  to  put  the  de- 
fendant upon  showing  by  what  right  or  title 
he  holds  them;  and  that,  even  if  the  execution 
and  sale  were  void,  that  cannot  affect  the  char- 
acter or  legal  consequences  of  his  prior  pos- 
session. To  the  same  effect  is  the  case  of  Dan- 
iels v.  Ball,  in  a  note  to  this  last  case,  it  being 
there  also  expressly  held,  that  mere  naked  prior 
possession  was  sufficient  to  maintain  trover 
against  a  stranger. 

The  case  of  Eaton  v.  Lynde,  15  Mass.,  242 
(which  was  after  the  case  of  Ludden  v.  Leavitt), 
in  its  principal  features,  is  like  the  case  at  bar. 
In  that  case.  Slater  &  Co.  delivered  a  quantity 
of  yarn  to  the  plaintiffs,  upon  an  agreement 
that  they  should  procure  it  to  be  woven  into 
cloth,  and  for  which  they  were  to  be  allowed 
a  commission.  The  plaintiffs  delivered  the 
yarn  to  one  Benson,  to  weave  for  a  stipulated 
price,  which  the  plaintiffs  were  to  pay  in  goods 
from  their  store.  After  Benson  had  woven 
the  yarn  into  cloth,  a  creditor  of  Benson  at- 
tached it  as  his  property.  It  was  there  con- 
tended that  the  plaintiffs  had  no  property  at 
all  in  the  yarn,  or  in  the  cloth  made  tkerefrom, 
and  the  only  question  submitted  to  the  court 
was,  whether  the  plaintiffs  had  such  a  proper- 
ty in  the  yarn  as  would  warrant  trover;  and 
the  court  were  of  opinion  that,  as  they  had  re- 
ceived the  yarn  and  had  undertaken  to  have  it 
woven  into  cloth  upon  a  commission  to  be  paid 
them  by  Slater  &  Co.,  the  special  property  was 
in  the  plaintiffs,  and  gave  judgment  accord- 
ingly. If  the  plaintiffs  in  the  case  last  cited 
had  a  special  property,  then  much  more  has 
the  plaintiff  Butts  in  this  case  a  special  proper- 
ty; for,  in  addition  to  the  undertaking  to  con- 
vert the  yarn  into  cloth  or  flannel,  Butts  had 
agreed  with  the  parties  in  interest  in  the  exe- 
cution, both  plaintiff  and  defendant  and  the 
sheriff,  that  he  would  furnish  whatever  stock 
should  be  necessary  to  finish  the  manufacture 
of  the  flannels;  and  he  did,  accordingly,  furnish 
one  hundred  weight  of  wool,  which  went  into 
the  mass  of  raw  materials  out  of  which  the 
flannels  were  manufactured.  The  undertak- 
ings and  responsibilities  of  Butts,  assumed 
upon  sufficient  consideration,  and  which  are 
never  assumed  by  a  mere  servant  or  receiptor, 
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invested  him  with  rights  and  interests  which 
151*]  no  mere  receiptor  ever  *can  have.  He 
has  a  lien  on  the  property  to  the  value  of  the 
stock  he  furnished;  his  ownership  therein, 
equitably  if  not  legally,  extends  to  that  amount 
and  for  the  labor  bestowed  on  the  manufact- 
ure. Who  has  ever  heard  of  a  mere  receiptor, 
in  the  character  of  a  servant,  having  liens  on 
property  intrusted  to  his  custody  for  safe 
keeping?  And  yet,  in  this  case,  Butts'  claim  on 
the  goods  for  the  stock  he  furnished  and  for 
his  labor  and  expense  is  to  be  satisfied,  before 
there  can  be  any  application  of  the  goods  to 
the  execution.  The  deputy-sheriff  testifies  that 
Butts  was  to  be  paid  the  expenses  of  manufact- 
uring, out  of  the  avails,  and  the  residue  was 
to  be  applied  to  the  execution.  This  arrange- 
ment between  the  parties  is  analogous  to  that 
of  a  bailment,  locatio  operis  faciendi,  where 
work  and  labor,  care  and  diligence,  are  to  be 
bestowed  on  the  thing  delivered  for  a  pecuni- 
niary  recompense;  where  the  undertaker  would 
be  responsible,  not  only  for  the  materials  them- 
selves (unless  they  have  been  lost  by  inevita- 
ble accident  or  irresistible  force,  see  Brown  v. 
Cook,  9  Johns. ,  361).  but  also  for  any  damage 
which  might  be  sustained,  by  reason  of  any 
want  of  care  or  skill  in  the  manufacturing  of 
them  into  flannel.  4  Kent,  Com.,  2ded.,  586, 
588,  589. 

With  a  view  of  further  testing  the  right  or 
interest  of  Butts  in  these  flannels, it  is  contend- 
ed that  Collins,  in  an  action  of  trover  against 
him,  could  plead  that  the  title  to  the  property 
was  in  another  person.  It  has  already  been 
shown  that  trover  is  a  possessory  action,  and 
can  be  maintained  by  him  who  had  the  mere 
possession.  But  let  us  inquire.  Should  Col- 
lins plead  the  title  of  the  property  to  be  in  J. 
J. Underbill, he  would  be  met  with  the  answer, 
that  his  ownership  was  suspended  until  the  ex- 
ecution was  satisfied,  and  the  sheriff's  title  is 
paramount  so  long  as  the  execution  remains 
unpaid,  or  that  he,  Butts,  holds  and  claims  un- 
der Underbill.  Should  Collins  plead  title  in  the 
sheriff,  it  is  Butts  that  holds  under  the  sheriff, 
as  well  as  under  Underbill,  in  virtue  of  his 
contract.  Collins  cannot  be  permitted  to  al- 
lege or  prove  title  to  these  flannels  in  another; 
he  received  the  property  of  Butts.under  aeon- 
tract  made  with  him  through  Andrew,  Butts' 
agent,  to  manufacture  it  into  flannels.  The 
act  of  receiving  the  property.uuder  the  circum- 
stances, is  an  admission  on  the  part  of  Collins 
152*]  that  *the  property  in  the  goods  was  in 
Butts,  and  in  no  one  else.  I  apply  to  this  case 
the  language  of  Gh.  J.  Thompson  in  Kennedy 
v.Strong,l4  Johns.,  181  :  "  The  property  was 
taken  in  possession  by  the  defendant  as  the 
goods  of  the  plaintiff,  and  I  do  not  see  why 
the  defendant  ought  not  to  be  estopped  by  such 
admission  from  denying  the  plaintiff's  title,  as 
much  in  a  chattel  as  in  lands.  It  would  be  un- 
just to  permit  the  defendant  to  set  up  a  title  in 
a  third  person,  after  having  acknowledged  the 
plaintiff's  right  and  received  the  goods  as  his. 
It  would  operate  as  a  surprise  upon  the  own- 
ers of  the  goods,  to  permit  their  agents  or  fac- 
tors to  set  up  such  a  defense."  It  has  been  ex- 
pressly decided,  in  the  cases  of  Duncan  v. 
Spear  and  Daniels  v.  Ball,  before  referred  to, 
that  a  defendant  in  trover  cannot  set  up  title 
in  another,  unless  he  holds  under  that  title. 
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In  the  first  case  Mr.  J.  Sutherland  held  that 
the  defendant  in  trover  could  not  set  up  prop- 
erty in  a  third  person,  without  showing  some 
claim,  title  or  interest  in  himself,  and  that  the 
defendant  in  that  case  could  not  set  up  the  ti- 
tle of  Reid,  with  which  he  had  no  connection; 
and  Mr.  J.  Woodworth,  in  the  second  case, 
also  expressly  held,  that  a  defendant  in  trover 
cannot  be  permitted  to  prove  the  property  to 
be  in  a  third  person,  unless  he  shows  some 
claim,  title  or  interest  in  himself, derived  from 
such  person. 

The  Supreme  Court,  in  the  case  at  bar,  say, 
there  is  no  other  interest  in  personal  property, 
except  a  general  and  special  property.  This 
is  conceded.  It  is  also  urged  in  the  argument 
here,  that  a  special  property  in  goods  is  indi- 
visible. Granted  ;  but  the  special  property 
may  be  at  one  time  in  one  person,  and  at  an- 
other time  in  another  person.  Thus,  the  gen- 
eral owner  puts  his  goods  into  the  possession 
of  A  for  use,  and  afterwards  to  be  transported 
to  a  distant  place.  A  has  the  special  property. 
He  sends  the  goods  by  B,  a  common  carrier, 
by  land  ;  B  has  now  the  special  property.  B 
sends  the  goods  by  C,  a  common  carrier,  by 
water  ;  C  has  now  the  special  property,  and 
he  loses  the  goods,  converts  them  to  his  own 
use,  or  makes  any  other  wrongful  disposition 
of  them.  Is  not  C  liable  to  B.  and  B  to  A  ? 
Most  unquestionably  ;  and  such  liability  ex- 
ists upon  no  other  principle  than  as  between  B 
and  *C  (as  far  as  C  is  concerned),  B  is  [*153 
quasi  general  owner,  and  C  shall  not  be  per- 
mitted to  question  his  title.  For  the  like  rea- 
son as  between  A  and  B,A  is  quasi  general  own- 
er, and  B  shall  not  be  permitted  to  question 
his  title,  the  property  having  been  received  by 
implication  of  law  as  the  property  of  him  who 
delivered  it.  The  general  owner,  if  he  has  a 
right  of  immediate  possession,  has  a  right  of 
action  against  C  as  well  as  B  ;  they  may  both 
sue,  and  he  who  first  gets  judgment  has  the 
better  right,  for  such  judgment  is  a  bar  to  an 
action  by  the  other.  1  Ch.  PI.,  48,  154.  Once 
more.  Let  us  suppose  that  by  some  turn  of 
good  fortune,  J.  J.  Underbill  had,  before  the 
flannels  were  finished, become  enabled  and  did 
pay  to  the  sheriff  the  amount  of  the  execution; 
the  sheriff's  lien  in  that  event  would  be  gone, 
and  he  could  not  maintain  an  action  against 
Collins.  I  hold  the  sheriff  has  at  no  time  been 
devested  of  the  lien  which  the  law  creates  in 
his  behalf,  in  favor  of  the  plaintiff  in  the  exe- 
cution ;  nor  will  the  law  permit  his  lien  there- 
on to  become  devested  without  his  consent,  un- 
til the  execution  be  satisfied.  It  is  evident  the 
parties  understood  that  the  lien  was  not  sus- 
pended, as  Butts  applied  to  the  sheriff  to  re- 
take the  flannels.  Shall  J.  J.  Underbill  be  per- 
mitted to  sue  and  recover  in  violation  of  his- 
agreement,  and  in  the  face,  too,  of  the  law, 
which  gives  to  Butts  a  lien  on  the  goods  by  rea- 
son of  his  right  to  sue  for  the  labor  and  ex- 
pense in  manufacturing  them — thus  stamping 
the  law  with  the  absurdity  and  injustice  (which 
cannot  be  sanctioned)  of  declaring  a  lien,  and 
yet  authorizing  a  procedure  which  has  the  di- 
rect tendency  of  depriving  the  party  of  his  lien? 
Butts  has  a  clear  and  unquestionable  right  of 
property  in  these  flannels,  but  to  what  extent 
remains  to  be  settled  between  him  and  his  em- 
ployers. I  am  well  satisfied  that  Butts  could 
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maintain  trover  against  Collins  for  these  flan- 
nels, and  that  Collins  should  not  be  permitted 
to  question  his  right  to  a  recovery. 

The  remaining  question  is,  whether  Butts 
can  legally  set  off  his  claim  to  the  flannels,  in 
an  action  for  work  and  labor,  brought  by  Col- 
lins against  him.  It  is  a  well  settled  rule,  that 
a  demand  sounding  in  tort  cannot  be  set  off  to 
a  demand  sounding  in  contract,  and  vice  versa. 
154*]  It  is  also  well  settled,  that  *in  a  variety 
of  cases  the  plaintiff  may  waive  the  tort  and 
sue  in  contract,  and  vice  versa;  he  has  anelec 
tion  of  action.  Case  and  assumpsit  are  often- 
times concurrent  remedies.  Ld.  Ellenborough, 
in  Oovett  v.  Radnidge,  3  East,  70,  observes  : 
"  There  is  no  inconvenience  in  suffering  the 
plaintiff  to  allege  his  gravamen,  as  consisting 
in  a  breach  of  duty,  arising  out  of  an  employ- 
ment for  hire, and  to  consider  that  breach  of  du- 
ty as  tortious  negligence,  instead  of  considering 
the  same  circumstances  as  forming  a  breach  of 
promise,  implied  from  the  same  consideration 
of  hire."  Not  only  in  cases  of  implied,  but 
also  in  cases  of  express  contracts,  if  they  cre- 
ate a  duty,  case  will  lie;  for  although  there  be 
an  express  contract,  a  party  is  not  bound  to 
resort  to  that  contract — he  may  declare  on  the 
tort,  and  say  that  the  party  has  neglected  his 
duty.  Bayley,  J. ,  in  Burnett  v.  Lynch,  5  Barn. 
&  C.,  605  ;  see,  *\so,Dickson  v.C!ifton,2  Wils., 
319  ;  Mart  v.  Goodson,  3  Id.,  348;  Butherton  v. 
Wood,  3  Brod.  &  B.,  54.  So  where  a  defend- 
ant has  been  guilty  of  a  tortious  neglect  of  duty, 
the  plaintiff  may  waive  the  tort  and  rely  upon 
the  circumstances  as  forming  a  breach  of  prom- 
ise, implied  from  some  consideration  of  re- 
ward. Oovett  v.  Radnidge,^  East,  70  ;  Ed- 
meads  v.  Newman,  1  Barn.  &  C.,  418  ;  Morgan 
v.  Palmer,  2  Id.,  735  ;  see,  also,  Bk.  v. Brown, 
3  Wend.,  162.  Case  is  the  most  usual  form  of 
action  by  the  master  for  enticing  away  his  ap- 
prentice, yet  the  tort  may  be  waived,  and  as- 
sumpsit brought  for  the  work  and  labor  of 
the  apprentice.  Mansfield,  Ch.  J.,  with  great 
propriety,  remarked  :  "It  is  not  competent 
for  the  defendant  to  answer,  that  he  obtained 
that  labor,  not  by  contract  with  the  master, 
but  by  wrong,  and_that,  therefore,  he  will 
not  pay  for  it."  Lightly  v.  Clouston,  1 
Taunt.,  112  ;  Fosters.  Stewart,  3  Maule  &  S., 
191  ;  Eades  v.  Vandeput,  5  East,  39,  n.;  see, 
also,  Lloyd  v.  Brewster,  4  Paige,  537.  Butts 
has  therefore  an  election  of  actions  against  Col- 
lins ;  he  can  maintain  trover  or  assumpsit,  and 
in  the  latter  action  recover  the  value  of  the 
flannels  under  the  common  counts  for  money 
had  and  received  or  for  goods  sold.  Hill  v. 
Perrott,  3  Taunt.,  274, was  assumpsit  for  goods 
sold  ;  the  facts  were,  that  goods  to  a  consider 
able  amount  were  looked  out  to  be  delivered 
to  one  Da  Costa,  for  which  the  defendant  un- 
155*]  dertook  *to  accept  a  bill  at  6  months, 
to  be  indorsed  by  Da  Costa.  The  goods  were 
delivered  to  Da  Costa,  and  afterwards  were 
found  in  the  defendant's  possession.  The  whole 
was  a  swindling  transaction, in  which  Da  Cos- 
ta was  a  mere  instrument.  Da  Costa  was  in- 
solvent, and  the  defendant  having  become  a 
guarantor  for  him,  assisted  him  to  buy  the 
goods,  which  were,  the  moment  after,  made 
over  to  himself  for  his  own  indemnity.  The 
plaintiff  having  failed  to  prove  the  special  count 
as  laid  in  his  declaration,  the  only  count  that 
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would  serve  him  was  indebitatus  assumpsit,  upon 
which  he  obtained  a  verdict.  Best,  Sergeant, 
moved  to  set  aside  the  verdict,  on  the  ground 
that  there  was  no  contract  of  sale  between  the 
defendant  and  the  plaintiff;  but  the  court  held 
that  the  law  would  imply  a  contract  to  pay 
for  the  goods,  from  the  circumstance  of  their 
having  been  the  plaintiff's  property,  and  hav- 
ing come  to  the  defendant's  possession,  if  un- 
accounted for  ;  and  he  could  not  be  permitted 
to  account  for  the  possession  by  setting  up  the 
sale  to  Da  Costa,  which  he  had  himself  pro- 
cured by  the  most  nefarious  fraud,  because  no 
man  must  take  advantage  of  his  own  fraud  ; 
therefore  indebitatus  assumpsit  lay  for  the 
goods,  and  the  verdict  could  be  support- 
ed ;  and  they  refused  the  rule.  To  the 
same  point,  see  Abbots  v.  Barry,  6  Com.  L.R., 
157.  So  in  the  case  of  Longchamp  v.  Kenny, i 
Doug.,  137.  The  plaintiff  was  a  waiter  at  one 
of  the  subscription  houses  in  London, of  which 
the  defendant  was  master.  Each  of  these  had 
received  from  Mrs.  Cornelys  a  number  of  mas- 
querade tickets  to  dispose  of,  for  which  they 
were  respectively  to  account  after  the  masquer- 
ade, by  paying  the  value  or  returning  the  tick- 
ets. Kenny  got  possession  of  one  of  the  tick- 
ets which  had  been  delivered  to  Longchamp. 
Longchamp  told  Mrs.  Cornelys'  agent  that 
Kenny  had  had  one  of  the  tickets,and  he  must 
pay  for  it.  Kenny  refused  to  pay  the  agent. 
Longchamp  being  threatened  with  arrest,  paid 
five  guineas,  the  value  of  the  ticket  and  then 
sued  Kenny  in  assumpsit.  The  declaration  con- 
tained counts  for  money  had  and  received, mon- 
ey paid,  and  money  lent.  The  action  was 
was  held  well  brought..  Ld.  Mansfield  said: 
"  If  the  defendant  sold  the  ticket  and  received 
the  value  of  it,  it  was  for  the  plaintiff's  use, 
because  the  ticket  was  his."  Ashhurst  and 
Buller,  *JJ.,  concurred,  and  they  re-  [*156 
fused  to  set  aside  the  verdict,  which  the  jury 
said  they  found  expressly  for  the  ticket.  There 
is  no  evidence  in  this  case  that  Butts  had  paid 
the  sheriff  the  value  of  the  flannels.  That  how- 
ever can  make  no  difference  ;  it  is  sufficient 
that  he  is  liable  to  pay.  Bullock  v.  Lloyd,  12 
Com.  L.  R.,  53.  Surely  if  in  those  cases  an 
action  of  assumpsit  could  be  maintained,  much 
more  can  it  be  maintained  by  Butts,  where  the 
liability  of  Collins  accrues  not  by  inference  of 
law,  but  in  virtue  of  an  express  contract  be- 
tween them;  and  if  indebitatus  assumpsit  would 
lie,  then  is  his  claim  a  matter  of  set  off . 

It  is,  however,  objected  that  Butts  could  not 
be  allowed  his  set-off,  because  he  could  recover 
beyond  the  value  of  the  flannels  ;  and  so  the 
demand  was  unliquidated.  This  objection  was 
made  upon  the  assumption  that  Butt's  only 
remedy  against  Collins,  if  any  he  had,  was 
either  in  trespass  or  by  a  special  action  on  the 
contract.  In  assumpsit,  the  value  of  the  flan- 
nels are  only  recoverable.  Ld.  Mansfield,  in 
delivering  the  opinion  of  the  court  in  the  case 
of  Lindon  v  Hooper,  1  Cowp.,  419,  remarked 
of  the  case  of  FeltJiam  v.  Terry  (a  manuscript 
case),  that  it  was  for  goods  taken  in  execution, 
and  sold  under  a  warrant  of  distress  upon  con- 
viction. The  conviction  was  quashed,  conse- 
quently there  could  be  no  justification.  The 
plaintiff,  by  bringing  his  action  for  money  had 
and  received,  could  only  recover  the  money  for 
which  the  goods  were  sold.  But  if  trespass 
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had  been  brought,  the  plaintiff  might  have  re- 
covered damages  far  beyond  the  money  actu- 
ally received  from  the  sale  of  the  goods.  And 
Mansfield,  Ch.  J.,  in  Lightly  v.  Clouston,  above 
cited,  encouraged  the  election  of  suing  in  as- 
sumpsit,  rather  than  in  tort:  observing  that  the 
practice  is  beneficial  to  the  defendant,  because 
a  jury  may  give  in  damages  for  the  tort  a  much 
greater  sum  than  the  value  of  the  goods.  It  is 
well  settled  that  uncertain  unliquidated  dam- 
ages cannot  be  set  off  to  a  demand  certain;  nor 
a  demand  certain  to  a  claim  for  unliquidated 
damages  :  nor  unliquidated  damages  against 
unliquidated  damages.  But  what  are  uncer- 
tain, unliquidated  damages?  They  are  such  as 
rest  in  opinion  only,  and  must  be  ascertained 
by  a  jury,  their  verdict  being  regulated  by  the 
peculiar  circumstances  of  each  particular  case; 
157*]  they  *are  damages  which  cannot  be  as- 
certained by  computation  or  calculation — as, 
for  instance,  damages  for  not  using  a  farm  in 
a  workmanlike  manner ;  for  not  building  a 
house  in  a  good  and  sufficient  manner;  on  war- 
ranty in  the  sale  of  a  horse  ;  for  not  skillfully 
amputating  a  limb;  for  carelessly  upsetting  a 
stage,  by  which  a  bone  is  broken;  for  not  mak- 
ing repairs  to  a  dwelling-house;  for  unskill- 
fully  working  the  raw  materials  into  a  fabric; 
and  other  cases  of  like  character,  where  the 
amount  to  be  settled  rests  in  the  discretion, 
judgment  or  opinion  of  the  jury.  Hewlet  v. 
Strickland,  1  Cowp.,  56 ;  Freeman  v.  Hyatt,  1 
W.  Bl.,  394  ;  Weigal  v.  Waters,  6  T.  R.,  488  ; 
Livingston  v.  Livingston,  4  Johns.  Ch.,  287  ; 
Hepburn  v.  Hoag,  6  Cow.,  614.  In  these  and 
like  cases,  there  is  no  data  given  for  computa- 
tion ;  nor  can  the  damages  be  ascertained  by 
any  mode  of  calculation.  It  is  otherwise  as  to 
the  amount  due  on  a  note,  or  on  a  merchant's 
account,  or  for  work,  labor  and  services,  or  for 
a  yard,  a  piece  or  a  bale  of  flannel ;  the  dam- 
ages in  such  cases  can  be  readily  ascertained  by 
calculation.  The  claim  of  Collins  against  Butts, 
for  his  work  and  labor  in  manufacturing  the 
flannels,  and  so  the  claim  of  Butts  against  Col- 
lins for  the  flannels  can  be  ascertained  by  arith- 
metical calculation;  there  is  nothing  resting  in 
mere  opinion,  judgment  or  discretion.  I  have 
no  doubt  of  the  legality  of  the  set-off  made  by 
Butts  and  allowed  by  the  jury  for  the  flannels. 
There  is  nothing  in  the  case,  nor  is  it  pretended 
that  the  jury  allowed  too  much  or  too  little 
for  the  labor  of  Collins,  or  that  the  amount  al- 
lowed for  the  flannels  was  either  more  or  less 
than  they  were  worth.  Set-offs  are  to  be  en- 
couraged; they  lessen  the  amount  of  litigation, 
by  preventing  circuity  of  action  ;  there  is  no 
reason  nor  propriety  in  driving  these  parties  to 
cross  actions,  and  to  compel  the  claims  to  be 
settled  in  two  suits,  when  full  and  equal  jus- 
tice can  be  awarded  to  each  of  them  in  one 
suit. 

I  do  not  think  there  is  anything  in  the  objec- 
tion that  there  was  no  evidence  that  the  flan- 
nels had  been  finished,  or  that  Collins  had  been 
satisfied  his  lien  for  manufacturing  them;  it  is 
to  be  inferred  that  the  flannels  had  been  fin- 
ished. There  is  testimony  in  the  case  showing 
that  Butts  and  the  deputy-sheriff  went  to  Col- 
lins to  retake  the  flannels;  the  deputy-sheriff, 
158*]  *acting  under  the  direction  of  Butts  in 
endeavoring  to  retake  them  on  the  execution, 
broke  open  Collins'  door,  but  failed  to  find 
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them.  The  case  is  very  loosely  drawn  through- 
out ;  it  does  not  even  set  forth  whether  Butts 
plead  or  gave  notice  of  set-off,  yet  have  the 
counsel  argued  the  cause  in  the  Supreme  Court 
and  here,  and  the  Supreme  Court  has  passed 
upon  the  case  as  though  the  set-off  had  .been 
properly  pleaded,  or  a  proper  notice  given  un- 
der the  general  issue.  The  case  does  not  state 
expressly  that  the  flannels  were  finished,  but 
the  fair  inference  is  that  they  were,  and  had 
been  removed.  No  reason  nor  motive  is  as- 
signed for  their  removal  (and  it  is  not  probable 
they  were  removed)  before  they  were  finished. 
It  is  stated  as  a  fact  proved,  in  the  charge  of 
the  recorder  to  the  jury,  that  the  goods  were 
demanded  by  Butts,  and  they  were  not  deliv- 
ered; that  Collins  denied  Butts'  right  to  them, 
and  claimed  the  right  to  keep  them  himself, 
and  expressly  refused  to  deliver  them.  I  do 
not  consider  the  exceptions  taken,  to  be  taken 
to  the  facts  stated  to  have  been  proved,  but  to 
the  law  charged  by  the  recorder  as  applicable 
to  the  facts,  to  wit:  1.  That  Collins'  lien  on  the 
goods  for  finishing,  was  a  legal  right  which  he 
might  waive  ;  and  2.  That  he,  Collins,  could 
not  be  permitted  to  hold  the  flannels,  or  protect 
himself  under  the  pretense  of  his  lien,  pro- 
vided the  jury  should  be  of  opinion  that  he 
held  the  property  for  other  reasons  than  to  se- 
cure his  pay.  That  part  of  the  bill  of  excep- 
tions in  which  these  questions  are  presented, 
has  not  been  discussed,  from  which  an  acqui- 
escence in  this  part  of  the  charge  is  presumed. 
I  have  not  been  able  to  discover  any  thing  in 
this  case  to  justify  an  interference  with  the 
verdict,  and  must  therefore  vote  for  a  reversal 
of  the  judgment  of  the  Supreme  Court. 

On  the  question  being  put:  shall  this  judg- 
ment be  reversed?  the  Court  divided,  10  mem- 
bers voting  in  the  affirmative,  and  13  in  the 
negative.  WJiereupon  the  judgment  of  the  Su- 
preme Court  was  affirmed. 

Affirming-— 10  Wend.,  399,  400. 

Unliquidated  damages — Set-off.  Cited  in— 6  Paige, 
324 ;  68  N.  Y.,  166  ;  6  Bos.,  638  ;  8  How.  TJ.  S.,  105. 

Tort  and  assumpsit— Election  of  remedies.  Cited 
in— 4  Denio,  232 ;  4  Barb.,  42 ;  27  Barb..  655 ;  66  Barb.. 
355 :  10  Abb.  Pr.,  206 ;  7  Bos.,  344 ;  3  E.  D.  S.,  75  ;  14 
Am.  Rep.,  784(33  Wis.,  606). 

Also  cited  in— 16  Wend.,  349. 


*THE  PEOPLE 

v. 
WILLIAM  ENOCH. 


[*159 


Homicide — Indictment — Form  of,  under  Revised 
Statutes — Restoration  of  Common  Law — Felon- 
ious Killing,  with  and  without  Malice — Habeas 
Corpus — Respite  by  Governor — Duty  of  Sheriff . 

Under  the  provisions  of  the  Revised  Statutes  rel- 
ative to  homicide,  the  indictment  for  murder  may 
be  in  the  common  law  form,  charging-  the  offense  to 
have  been  committed  feloniously,  willfully  and  of 
malice  aforethought,  instead  of  charging  it  to  have 
been  perpetrated  from  a  premeditated  design  to  ef- 
fect the  death  of  the  person  killed ;  but  the  accused 
cannot  be  convicted  on  such  an  indictment,  of  a 
felonious  homicide  with  malice  aforethought  unless 
the  evidence  be  such  as  to  bring  the  case  within  the 
statutory  definition  of  murder. 

The  principal  object  of  these  provisions  of  the  Re- 
vised Statutes  was  to  restore  the  common  law  of 
murder,  as  it  anciently  existed,  by  discriminating 
between  a  felonious  killing  with  malice  afore- 
thought, and  a  felonious  killing  without  such  mal- 
ice, and  thus  restrict  certain  cases  to  the  grade  of 

WEND.  13. 


1834 


THE  PEOPLE  v.  ENOCH. 


manslaughter,  which  heretofore  were  held  to  be 
murder. 

It  seems,  however,  that  under  these  provisions 
many  cases  will  hereafter  be  deemed  murder.which, 
previous  to  the  revision.f  ell  under  the  grade  of  man- 
Where  the  offense  is  created  by  statute.or  the  stat- 
ute declares  a  common  law  pffense,  committed  un- 
der peculiar  circumstances  not  necessarily  included 
in  the  original  offense,  punishable  in  a  different 
manner  from  what  it  would  be  punished  without 
such  circumstances— or  where  the  nature  of  the 
common  law  offense  is  changed  by  statute  from  a 
lower  to  a  higher  grade,  as  where  a  misdemeanor  is 
declared  a  felony,  the  indictment  must  be  drawn  in 
reference  to  the  provisions  of  the  statute,  and  con- 
clude contra  formam  statuti ;  but  where  the  statute 
is  only  declaratory  of  what  was  previously  an  of- 
fense at  common  law  without  adding  to  or  altering 
the  punishment,  the  indictment  need  not  conclude 
contra  fwmam,  etc. 

Where  the  execution  of  the  sentence  of  a  convict 
is  respited  by  the  Governor,  for  the  purpose  of  hav- 
ing the  conviction  reviewed  by  an  appellate  court, 
it  is  the  duty  of  the  sheriff  to  execute  the  sentence 
of  the  court  on  the  day  to  which  the  execution  is 
respited,  unless  the  judgment  be  reversed  or  an- 
nulled, or  a  further  respite  be  granted  ;  and  it  is  not 
necessary  in  such  case  that  the  convict  be  previously 
brought  into  court  by  habeas  corpus. 

Citations— 2  R.  S.,  657,  sec.  5 ;  661,  sec.  9 :  701,  sec. 
16  :  736,  sec.  21;  11  Wend.,  557 ;  1  Chit.  Cr.  L.,  281, 286, 
290  ;  Hawk.,  b.  2,  ch.  25,  sees.  110,115 ;  Fost.,  256, 424 ; 
1  Saund.,  135,  n.  3 ;  4  Bl.  Com.,  195, 198 :  2  Yerg.,  22  ; 
1  Bayl.  L.  R.,  144:  IBos.  &P.,  180;  2  Gall.,  15;  IDeac, 
Cr.  L.,  661 ;  3  R.  S.  app.,  158,  sec.  58  ;  3  McCord,  L.  R., 
643 :  1  Blackf .,  65,  396. 

TERROR  from  the  Supreme  Court.  Enoch 
Jj  was  convicted  of  murder  at  the  Suffolk 
Oyer  and  Terminer  in  June,  1834,  and  sen- 
tenced to  be  executed  July  31  following.  His 
execution  was  respited  by  the  Governor  until 
Nov.  14,  and  in  the  meantime  a  writ  of  error 
was  sued  out,  removing  the  record  into  the 
Supreme  Court.  In  the  indictment  it  was 
charged  that  the  accused,  Sep.  26,  in  the  year 
16O*J  1833,  *with  force  and  arms,  at,  etc., 
feloniously,  willfully,  and  of  his  malice  afore- 
thought, made  an  assault  upon  Nancy  Enoch, 
his  wife,  and  did  shoot  and  discharge  a  gun, 
loaded  with  gunpowder  and  shot,  to  and  against 
and  upon  his  wife,  and  that  with  the  shot  so 
discharged  from  the  gun,  he  feloniously,  will- 
fully and  of  his  malice  aforethought  struck, 
penetrated  and  wounded  the  body  of  his  wife, 
giving  to  her,  with  the  shot  so  discharged  from 
the  gun,  a  mortal  wound,  of  which  she  lan- 
guished for  one  hour,  and  then  died;  and  so  it 
was  charged  that  he  feloniously,  willfully  and 
of  his  malice  aforethought  did  kill  and  murder 
his  wife,  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of 
the  people,  etc.  The  part  of  the  body  struck 
and  the  appearance  of  the  wound  were  de- 
scribed with  the  usual  particularity.  The  in- 
dictment contained  three  counts  substantially 
alike,  except  that  in  the  first  the  offense  was 
charged  to  be  contra  formam  statuti. 

The  case  was  argued  in  the  Supreme  Court 
at  the  July  Term  by  Messrs.  C.  B.  Moore  and 
J.  A.  Spencer,  for  the  convict,  and  by  Messrs. 
D.  Wager  and  C.  A.  Mann,  for  the  people. 

1.— The  following  are  the  sections  of  the  statute 
referred  to : 

2.  R.  S.,  656,  sec.  4.  The  killing  of  a  human  being, 
without  the  authority  of  law,  by  poison,  shooting, 
stabbing,  or  in  any  other  means,  or  in  any  other 
manner,  is  either  murder,  manslaughter,  or  excus- 
able or  justifiable  homicide,  according  to  the  facts 
and  circumstances  of  each  case. 

Sec.  5.  Such  killing,  unless  it  be  manslaughter,  or 
excusable  or  justifiable  homicide,  as  hereinafter 
provided,  shall  be  murder  in  the  following  cases : 
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The  counsel  for  the  convict  adverted  to  the 
provisions  of  the  Revised  Statutes  on  the  sub- 
ject of  crimes  punishable  with  death,1  and  in- 
sisted that  the  common  law  form  of  indictment 
for  murder  is  no  longer  applicable  to  the  of- 
fense of  murder,  as  denned  by  the  Revised 
Statutes;  that  to  charge  an  individual  with  fel- 
oniously, willfully,  and  of  his  malice  afore- 
thought, taking  the  life  of  another,  *is  [*161 
not  charging  him  with  killing  a  human  being 
with  a  premeditated  design  to  effect  the  death 
of  such  being,  because  an  indictment  in  the 
common  law  form  would  be  sustained  by  proof 
of  the  killing  of  a  human  being  without  a  de- 
sign to  effect  death,  if  such  death  happened  in 
the  perpetration  of  a  crime  or  misdemeanor 
not  amounting  to  felony.  Such  an  offense, 
though  heretofore  murder,  is  now,  by  the  Re- 
vised Statutes,  of  no  higher  grade  than  man- 
slaughter. 2  R.  S.,  661,  sec.  6.  By  those  stat- 
utes, the  killing  of  a  human  being  is  murder 
only  in  certain  specified  cases  ;  and  therefore, 
when  an  individual  is  called  on  to  answer  for 
the  crime  of  murder,  the  offense  should  be 
charged  in  the  words  of  the  statute.  1  Chit. 
Cr.  L.,  218-286;  1  East,  157;  Leach  Cr.  L.,  82, 
556;  Hawk.,  bk.  2,  ch.  25,  sec.  110;  Burr., 1037. 
Even  at  common  law  equivalent  words  cannot 
be  used,  Hawkins,  bk.  2,  ch.  25,  sec.  55  ;  but 
if  they  would  suffice,  to  charge  the  offense  to 
have  been  committed  of  malice  aforethought, 
is  not  equivalent  to  the  allegation  that  life  was 
taken  with  a  premeditated  design,  which  in- 
cludes in  it  the  charge  of  express  malice,  whilst 
the  charge  of  taking  life  with  malice  afore- 
thought is  satisfied  by  proof  of  implied  malice. 
If  any  particular  design  be  necessary  to  consti- 
tute the  offense,  it  must  be  alleged  and  proved; 
for  without  it,  the  offense  is  not  committed.  6 
East,  474;  1  Chit.  Cr.  L.,  233;  2  Id.,  1113; 
Stark.  Cr.  PI.,  196;  Russ.  &  R.,  365.  The  pre- 
meditated design  or  express  malice  should, 
therefore,  have  been  averred  ;and  being  averred, 
it  would  have  been  incumbent  upon  the  public 
prosecutor  to  have  supported  the  averment  by 
proof.  Add.,  282  ;  Whart.  Dig.,  148.  The 
words  used  in  this  indictment  are  as  applicable 
to  the  offense  of  manslaughter  as  the  crime  of 
murder  ;  and  had  the  accused,  on  his  arraign- 
ment, pleaded  guilty  to  the  charge,  the  court 
would  not  have  known  what  judgment  to  pro- 
nounce, whether  that  of  death  or  imprisonment 
in  the  State  Prison.  It  is  no  answer  to  the  ob- 
jection urged  against  the  indictment,  that 
murder  is  an  offense  at  common  law,  and  that 
the  conviction  may  be  at  common  law,  al- 
though the  offense  be  not  charged  in  the  words 
of  the  statute,  because  all  punishments  pre- 
scribed by  the  common  law  for  offenses  speci- 
fied in  the  Revised  Statutes,  and  for  the  pun- 
ishment *of  which  provision  is  there-  [*162 
by  made,  are  prohibited,  2  R.  S.,  701,  sec.  16; 
and  consequently,  there  can  be  no  conviction 
at  common  law.  Besides,  the  counsel  urged 

1.  When  perpetrated  from  a  premeditated  design 
to  effect  the  death  of  the  person  killed,  or  of  any 
human  being : 

2.  When  perpetrated  by  any  act  imminently  dan- 
gerous to  others,  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  although  without  any  pre- 
meditated design  to  effect  the  death  of  any  particu- 
lar individual : 

3.  When  perpetrated  without  any  design  to  effect 
death,by  a  person  engaged  in  the  commission  of  any 
felony. 
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that  the  exceptions  in  the  statute  ought  to  have 
been  negatived  in  the  indictment,  by  averring 
that  the  killing  was  not  manslaughter,  or  ex- 
cusable or  justifiable  homicide. 

The  counsel  for  the  people  insisted  that  the 
Revised  Statutes  on  this  subject  created  no 
new  offense ;  the  object  of  the  Legislature  in 
the  enactments  respecting  murder  being  sim- 
ply to  declare,  that  in  certain  specified  cases, 
in  which,  under  the  extended  doctrine  of  im- 
plied malice,  a  party  had  before  been  deemed 
guilty  of  murder,  should  thereafter  be  held 
chargeable  only  with  the  crime  of  manslaugh- 
ter. That  the  law  of  murder  was  not  changed; 
on  the  contrary,  with  the  exceptions  before  al: 
luded  to,  it  remains  as  it  was  at  common  law, 
the  statute  on  the  subject  being  merely  declara- 
tory and,  therefore,  there  is  no  necessity  of 
a  change  in  the  form  of  the  indictment.  That 
it  is  not  necessary  in  the  indictment  to  allege 
the  offense  in  the  words  of  the  statute,  the  rule 
quoted  on  the  other  side  from  Chitty  not  being 
supported  by  adjudged  cases.  That  it  is  enough 
so  to  allege  the  offense,  as  to  bring  it  substan- 
tially within  the  statute.  That  to  charge  a  mur- 
der to  have  been  committed  of  malice  afore- 
thought, is  equivalent  to  the  charge  of  its  hav- 
ing been  perpetrated  with  a  premeditated  de- 
sign, and  that  in  indictments  equivalent  words 
are  sufficient,  2  Hale  P.  C.,  170  ;  4  Bl.  Com., 
198;  8  T.  R.,  536.  They  further  insisted,  that 
as  no  exception  was  taken  on  the  trial  to  the 
sufficiency  of  the  proof  to  establish  the  crime 
of  murder,  it  was  manifest  that  the  error,  if 
any,  was  mere  matter  of  form;  and  if  so,  that 
the  court  were  authorized  by  the  statute  to 
overlook  it.  2  R.  S.,  728,  sec,  52. 

The  judgment  of  the  Oyer  and  Terminer 
was  affirmed  by  the  Supreme  Court.  The  fol- 
lowing opinion  was  delivered  in  that  court : 

By  the  Court,  Nelson,  J.  The  error  relied 
upon  in  this  case,  to  reverse  the  judgment  of 
the  court  below,  is  founded  upon  an  alleged 
defect  in  the  indictment, which  was  drawn  ac- 
cording to  the  form  in  use,  on  a  charge  of  mur- 
der at  common  law. 

1 63*]  *The  description  of  the  offense  in  2 
R.  S.,  p.  657,  sec.  5,  is  supposed  to  require  a 
material  modification  in  the  form  of  the  indict- 
ment. The  statutes  provide,  that  the  killing 
of  a  human  being,  unless  it  be  manslaughter, 
etc.,  as  afterwards  prescribed,  shall  be  murder 
in  the  following  cases,  namely: 

1.  When  perpetrated  from  a  premeditated 
design  to  effect  the  death  of  the  person  killed, 
or  of  any  human  being. 

2.  When  perpetrated  by  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life,  although  with- 
out any  premeditated  design  to  effect  the  death 
of  any  particular  individual. 

8.  When  perpetrated  without  any  design  to 
effect  death,  by  a  person  engaged  in  the  com- 
mission of  any  felony. 

The  first  subdivision  was  intended  to  define 
murder  from  express,  and  the  two  others  from 
implied  malice. 

We  may  concede  that  this  indictment  must 
be  sustained,  if  at  all,  by  charging  the  offense 
defined  in  the  first  subdivision  ;  because,  if 
proof  of  express  malice  was  not  admissible  un- 
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der  it  for  that  purpose,  proof  of  implied  malice 
would  not  be.  We  may  also  concede  the  gen- 
eral principle  applicable  to  indictments  found- 
ed upon  statutes,  that  it  is  necessary  to  set 
forth  all  the  facts  and  circumstances  which 
constitute  the  offense  &s  defined  in  the  Act,  so 
as  to  bring  the  prisoner  clearly  within  the  stat- 
utable  offense.  Many  examples  of  the  great 
strictness  with  which  this  rule  is  enforced  are 
given  in  the  books,  as  well  as  the  exceptions  to 
it;  but  it  is  not  now  material  to  state  them.  The 
same  principle  or  rule  of  pleading  exists  in  a 
case  where  an  offense  at  common  law  has  been 
raised  by  statute,  by  increasing  the  degree  of 
punishment,  as  where  the  benefit  of  clergy  has 
been  taken  away,  or  a  misdemeanor  has  been 
raised  to  a  felony.  Now,  yielding  the  exist- 
ence of  this  principle  in  its  full  vigor,  and  its 
applicability  to  the  indictment  in  question 
(which ismore.wethink.than  can  be  sustained), 
still  we  are  of  opinion  that  the  term  ' '  malice 
aforethought,"  according  to  its  legal  and  tech- 
nical meaning,  as  well  settled  by  a  number  of 
adjudged  cases,  is  so  nearly  identical  with  the 
term  of  the  statute,  "premeditated  design,"  as 
to  fall  within  them.  The  latter  words  include 
only  express  malice,  and  were  used  for  that 
purpose;  the  former  include  *the  same, [*  164 
and  are  legal  and  appropriate  language  to  ex- 
press it.  It  is  true,  they  may  include  implied 
malice,  and  are  sufficiently  comprehensive  to 
admit  such  evidence  to  produce  a  conviction. 
This  was  so  at  common  law,  and  may  be  so, 
for  aught  we  see,  since  the  Revised  Statutes, 
in  cases  of  murder  from  implied  malice  as 
therein  limited.  Malice  aforethought,  in  com- 
mon parlance  and  as  originally  used, conveyed 
only  the  idea  of  express  malice.  Its  meaning 
had  been  enlarged  so  as  to  include  implied 
malice  by  judicial  construction  ;  to  define  and 
limit  which,  was  the  object,  and  has  been  the 
only  effect  of  the  5th  section,  above  referred 
to.  It  was  said,  on  the  argument,  that  under 
this  indictment,  the  jury  might  have  convicted 
the  prisoner  upon  proof  of  implied  malice, 
which,  since  the  Revised  Statutes,  would  only 
amount  to  manslaughter,  but  which  evidence 
would  sustain  the  terms  of  the  indictment, 
"malice  aforethought,"  and  justify  a  convic- 
tion of  murder  from  implied  malice  at  common 
law.  So  it  might  have  been  said  before  those 
statutes,  on  a  conviction  of  murder  upon  a 
similar  indictment,  that  the  jury  might  have 
convicted  the  prisoner  upon  proof  which  did 
not  amount  to  murder,  but  only  to  manslaugh- 
ter, as  evidence  of  the  latter  offense  was  admis- 
sible under  it,  The  consequences  thus  appre- 
hended, and  from  which  an  argument  is  at- 
tempted to  be  drawn  against  the  conviction  in 
this  case,  could  have  been  put  forth  with  the 
same  force  and  pertinency  before  the  Revised 
Statutes  as  since,  and  would  have  been  equal- 
ly alarming  to  the  rights  of  the  prisoner.  The 
answer  to  all  this  is,  that  it  is  the  business  and 
duty  of  the  court  to  see  that  a  proper  direction 
be  given  to  the  jury  in  point  of  law  upon  the 
evidence,  and  if  either  court  or  jury  err,  the 
appropriate  remedy  must  be  sought.  Former- 
ly, the  chief  one  was  by  application  to  execu- 
tive clemency;  now,  for  the  errors  of  the  court, 
a  bill  of  exceptions  may  be  taken.  2  R.  S., 
736,  sec.  21  ;  People  v.  Haynes,  11  Wend.,  557. 
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We  are  not,  however,  obliged,  nor  are  we 
inclined,  to  place  our  judgment  in  this  case 
upon  the  above  view,  which  may  be  regarded 
as  in  some  degree  a  relaxation  of  the  rigid  rule 
applicable,  to  indictments  founded  upon  statu- 
tory offenses,  and  which  has  been  seldom  de- 
165*]  parted  from;  for,  in  this  case,  the*stat- 
ute  has  not  altered  the  common  law.  The  of- 
fense of  murder,  as  denned  in  2  R.  S.,  p.  657, 
sec.  5,  subs.  1-3,  was  so  before  the  statute, 
and  is  but  the  adoption  or  introduction  into 
the  Act  of  the  common  law  description  of  the 
crime.  The  16th  section,  2  R.  8.,  701,  limits 
the  offense  to  the  cases  mentioned  in  the  5th 
section  above  cited ;  or,  in  other  words,  abol- 
ishes the  offense  at  common  law,  except  in 
those  cases,  and  they  are  left  as  before  existing 
in  our  criminal  code.  Here  is  no  new  offense 
created  by  the  statute,  nor  a  new  punishment 
annexed  to  an  old  offense.  The  case,  there- 
fore, does  not  fall  within  the  rule,  or  the  rea- 
son of  the  rule  supposed  to  be  violated  by  the 
form  of  the  indictment ;  for  the  offense  by 
statute  and  at  common  law  are  identical,  as 
the  Act  merely  adopts  the  common  law  de- 
scription of  the  crime  as  far  as  it  goes. 

The  cases  of  murder  from  implied  malice 
have  been  limited  by  the  2d  and  3d  subdivis- 
ions of  the  5th  section  ;  but  those  there  defined 
existed  before.  The  crime  of  murder  might 
have  been  committed  before  the  Revised  Stat- 
utes from  implied  malice,  where  the  prisoner, 
while  engaged  in  an  unlawful  act,  under  the 
degree  of  felony,  such  as  a  riot  or  other  mis- 
demeanor, killed  another  against  his  intention. 
By  the  third  subdivision  such  unlawful  act 
must  now  be  of  the  degree  of  felony.  This  is 
the  only  modification  of  the  law  of  murder ; 
and  it  would,  perhaps,  have  been  better  if  it 
had  been  declared  by  a  single  section,  without 
any  attempt  to  define  the  offense  by  statute. 
It  would  have  be.en  a  more  direct  and  simple 
way  to  have  accomplished  all  that  has  been 
done. 

The  rule  that  the  indictment  should  bring 
the  offense  within  the  words  of  the  statute  de- 
claring it  is  applicable  only  in  its  strict  terms  to 
cases  where  the  offense  is  created  by  statute,  or 
where  the  punishment  has  been  increased,  and 
the  pleader  seeks  to  bring  the  prisoner  within 
the  enhanced  punishment. 

It  is  a  clear  proposition  that  an  approved 
form  of  indictment  for  an  offense  at  common 
law  is  good  for  the  same  offense,  though  de- 
clared by  legislative  enactment.  Were  it  not 
so,  the  Revised  Statutes  would  be  found  to 
overthrow  most  of  the  established  precedents ; 
166*]  as  the  leading  crimes  punishable  *in 
this  State,  and  the  definition  of  which  has 
heretofore  depended  upon  the  common  law, 
are  now  incorporated  into  those  statutes  and 
are  there  defined  and,  in  many  instances,  in 
language  differing  from  that  deemed  appropri- 
ate at  common  law. 

The  leading  authorities  which  we  have  con- 
sulted, and  which  will  be  found  to  contain  the 
views  and  principles  set  forth  in  this  opinion, 
are  the  following:  1  Chit.  Or.  Law,  281,  286, 
290;  2  Hawk.,  bk.  2,  ch.  25,  sees.  110,  115; 
Foster,  424,  256;  1  Saund.,  135,  n.  3  ;  4  Bl. 
Com.,  195,  198;  Note  of  Revisers  to  sec.  5  of 
2R.  S.,  657." 

A  writ  of  error  was  then  sued  out  removing 
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the  record  into  this  court.     The  cause  was  ar- 
gued here  by 

Messrs.  C.  B.  Moore  and  J.  A.  Spencer, 

for  the  prisoner. 

Mr.  S.  B.  Strong,  District  Atty.  of  Suf- 
folk, and  Mr.  Greene  C.  Bronson,  Atly- 
Gen.,  for  the  people. 

The  arguments  of  the  counsel  for  the  pris- 
oner were  much  the  same  as  those  presented 
on  his  behalf  in  the  Supreme  Court.  The  fol- 
lowing is  a  sketch  of  the  reply  of  the  District 
Atty.  of  Suffolk  : 

1.  A  premeditated  design  to  effect  the  death 
of  the  person  killed  is  averred  with  sufficient 
certainty  in  the  indictment.  No  doubt  it  is 
necessary  in  some  instances  to  allege  a  partic- 
ular intent.  This  is  the  case  where  a  particu- 
lar intent  accompanying  an  act  is  necessary  to 
constitute  it  a  crime,  6  East,  473,  474  ;  1  Chit. 
Cr.  L.,  233  ;  as  in  assault,  with  intent  to  com- 
mit a  felony,  burglary  and  forgery  ;  so  also 
where  the  means  used  do  not  sufficiently  indi- 
cate the  intent  to  accomplish  the  end,  as  in 
murder  by  poisoning.  But  where  the  act  is  in 
itself  unlawful,  an  evil  intent  will  be  presumed, 
and  need  not  be  particularly  averred  or  proved. 
6  East,  473,  474,  per  Ld.  Ellenborough  ;  Rea 
v.  Medfatt,  5  Burr.,  2667.  Man  is  supposed  to 
act  from  premeditation  ;  it  is  a  legal  inference 
that  he  in  tends  what  he  performs,  and  to  effect 
the  ordinary  results  of  his  acts.  2  Stark.  Ev., 
739  ;  3  Maule  &  S.,  15.  *Where  a  gen-  [*167 
eral  felonious  intent  is  sufficient  to  constitute 
the  offense,  it  is  unnecessary,  and  would  be 
improper  to  aver  the  particular  design.  2  Stark. 
Ev.,  740  ;  East  P.  C.,  514.  In  such  cases  the 
intent  to  commit  any  felony  is  transferred  and 
applied  to  the  felonious  act.  Killing  a  human 
being  is  prima  facie  unlawful.  Foster  Cr.  L., 
255.  It  is  presumed  in  law  to  be  felonious  and 
malicious,  until  the  contrary  is  shown  in  evi- 
dence. 4  Bl.  Com.,  201  ;  3  Chit.  Cr.  L.,  730. 
It  is  not,  therefore,  necessary  at  common  law 
to  aver  in  hcec  verba  the  particular  intent,  ex- 
cept where  the  death  is  produced  by  indirect 
means.  Murder  is  the  killing  of  a  human  be- 
ing with  malice  aforethought.  A  premeditated 
design  to  kill  is  sufficiently  expressed  in  the 
terms  malice  aforethought.  "Express malice," 
says  Sir  William  Blackstone,  4  Bl.  Com.,  199, 
"is  where  one,  .with  a  sedate  deliberate  mind 
and  formed  design,  doth  kill  another."  The 
same  definition  is  given  in  2  Stark.  Ev.,  947. 
The  prisoner,  in  this  case,  is  charged  with  kill- 
ing his  wife,  from  a  formed  design  to  do  so. 
This  is  the  presumption  of  law  where  the  kill- 
ing is  proved.  4  Bl.  Com.,  201  ;  Ld.  Raym., 
1493.  The  defendant  must  then  reduce  the 
crime  by  evidence.  If  he  proves  an  intent  to 
kill  another,  or  to  commit  some  other  felony, 
or  to  perpetrate  an  act  imminently  dangerous 
to  others,  neither  of  these  is  an  excuse  or  a  va- 
riance from  the  general  charge  contained  in  the 
indictment ;  they  are  all  considered  as  equiva- 
lent to  a  deliberate  act  of  slaughter.  1  Hale,  P. 
C.,  454,  466,  473,  474;  4  Bl.  Com.,  200.  In 
these  cases  the  intent  is  not  in  fact  proved  as 
charged,  but  it  is  sustained  by  implication  of 
law.  The  indictment  in  this  case  is  drawn 
conformably  to  the  precedents  at  common  law. 
3  Chit.  Cr.  L.,  752,  753.  And  it  is  insisted  that 
the  Revised  Statutes  require  no  different  or  ad- 
ditional averments  in  indictments  for  murder 
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than  are  required  at  common  law.  It  is  ad- 
mitted that  where  new  crimes  are  created,  or 
additional  particulars  are  required,  or  greater 
punishments  are  awarded,  averments  should  be 
inserted  in  the  indictments,  corresponding  with 
the  description  of  the  offense  in  the  statutes  ; 
but  the  Revised  Statutes  relative  to  murder 
create  no  new  offense,  require  no  additional 
particulars,  and  do  not  add  to  the  punishment. 
The  preamble  to  the  Act  Concerning  Crimes,2 
168*]  *R.  S.,  655,  expresses  the  objects  of 
that  Act  to  be,  to  consolidate  and  arrange  the 
several  statutes  then  existing  relative  to  crimes, 
punishments,  criminal  proceedings  and  prison 
discipline — to  simplify  their  language  and  sup- 
ply their  defects  and  omissions,  but  do  not  ex- 
press any  intention  to  make  an  entire  new  code. 
The  Statute  Concerning  Capital  Crimes,  2  R. 
S.,  656,  sec.  1,  speaks  of  the  crime  of  murder 
as  therein  declared;  and  the  Revisers, by  their 
note  to  2  R.  S. ,  657,  sec.  5,  express  their  inten- 
tion simply  to  reduce  murder  from  implied 
malice  in  certain  cases  to  manslaughter.  Mur- 
der, at  common  law,  confessedly  comprehend- 
ed every  case  declared  or  defined  in  the  three 
subdivisions  of  2  R.  S.,  657,  sec.  5,  The  pun- 
ishment for  murder,  at  common  law,  was  the 
same  as  that  directed  by  the  Revised  Statutes. 
The  provision  relative  to  common  law  punish- 
ments, 2  R.  S.,  701,  sec.  16,  is,  therefore,  in- 
applicable. In  such  cases  the  common  law 
forms  are  not  altered.  1  Chit.  Cr.  L.,  289,  n. 
t,  291  ;  2  Hale  P.  C.,  189.  The  crime  of  mur- 
der has  been  defined,  and  in  many  cases  con- 
siderably reduced  in  the  States  of  Pa.  and  Va. ; 
5  Laws  of  Pa.,  236,  ch.  1,  Apr.  22,  1794;  1 
Rev,  Code  of  Va.,  616  ;  but  it  has  been  held  in 
both  of  those  States,  that  no  change  is  requisite 
in  the  forms  of  the  indictments.  6  Binn.,  179, 
183  ;  1  Va.  Cas. ,  310.  The  forms  of  process 
and  pleadings  are  a  part  of  the  common  law, 
and  should  be  preserved.  Co.  Litt.,  303  a,  b, 
330  a;  Ch.  PL,  235,  236.  The  technical  terms 
contained  in  the  indictment  in  this  case,  to  des- 
ignate the  intent  at  common  law,  express  the 
same  intent  under  the  statute.  Where  an  in- 
terpretation has  been  given  to  words  at  common 
law,  they  express  the  same  meaning  under  the 
statute.  4  Paige,  252,  per  Walworth,  Chan- 
cellor. Even  a  change  of  phraseology  in  the  Re- 
vised Laws  is  not  deemed  a  change  of  the  law, 
nor  does  it  work  a  change  in  the  established 
interpretation, unless  such  phraseology  evident- 
ly imports  an  intention  in  the  Legislature  to 
make  a  change.  2  Cai.  Cas.,  151  ;  4  Johns., 
359,  per  Kent,  Ch.  J.  Again  ;  killing  with  a 
general  malicious  and  felonious  intent,  is  in 
every  instance  murder,  within  the  provisions 
of  the  Revised  Statutes;  and  we  have  seen  that 
in  such  cases  the  general  averment  in  this  in- 
dictment is  sufficient.  It  is  contended  for  the 
169*]  *prisonef,  that  the  implication  of  malice 
is  done  away  by  the  statute.  This  surely  can- 
not be  so.  There  is  no  express  provision  to  that 
effect,  nor  can  it  be  intended  that  the  Legisla- 
ture meant  to  enact  that  he  who  takes  away  the 
life  of  his  fellow  man  shall  be  presumed  to 
have  done  it  innocently.  The  Legislature  have 
merely  declared  that  killing,  under  certain  cir- 
cumstances, shall  not  be  deemed  malicious,and 
has  left  it  to  the  accused  to  prove  those  circum- 
stances. To  require  the  public  prosecutor  to 
aver  in  hoc  verba  the  particular  intent,  would 
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be  productive  of  great  evils.  In  murders  com- 
mitted in  secret  it  is  often  impossible  to  ascer- 
tain the  particular  design.  The  means  used 
can  be  ascertained  with  sufficient  certainty 
from  the  appearance  of  the  wounds,  but  the 
intent  may  be  wholly  unknown.  If  the  par- 
ticular intent  must  be  averred, it  must  be  proved 
as  laid,  and  a  variance  would  be  fatal.  3.  Chit. 
Cr.  L.,  1098.  So,  also,  if  the  intent  could  not 
be  positively  fixed, the  accused  must  be  acquit- 
ted. It  is  now  difficult  to  convict  a  secret  mur- 
derer— it  would  then  be  impossible.  The  ac- 
cused, when  acquitted  of  the  accusation  of 
murder  on  the  ground  of  variance,  could  not 
be  tried  again  for  murder  ;  nor  could  he  be 
subsequently  indicted  for  manslaughter.  At 
common  law  an  acquittal  for  murder  is  an  ac- 
quittal for  manslaughter,  1  Chit.  Cr.  L.,  455  -f 
and  the  Revised  Statutes,  2  R.  S.,  701,  sec.  24, 
authorize  a  new  indictment  only  for  the  same 
offense.  Besides,  if  the  intent  must  be  spe- 
cially averred  and  proved,  one  indicted  for 
murder  could  not  be  convicted  of  manslaughter , 
hence  the  design  in  the  two  cases  must  be  very 
different.  If  the  accused  should  be  proved  to 
have  been  guilty  of  manslaughter,  there  must 
necessarily  be  a  fatal  variance.  The  provision 
of  the  Revised  Statutes,  authorizing  a  convic- 
tion for  an  offense  less  than  that  charged,, 
would  be  inapplicable  to  cases  of  homicide. 
Again  ;  a  change  of  the  law  does  not  necessa- 
rily call  for  a  correspondent  change  in  the 
forms  of  pleadings;  as  in  declarations  on  leases 
for  a  longer  term  than  3  years,  it  is  not  neces- 
sary to  aver  that  they  are  in  writing.  2  Salk., 
519.  Nor  for  goods  bargained  and  sold, where 
it  is  necessary  that  the  contract  should  be  in 
writing.  1  Saund.,  211,  n.  And  *no  [*17O 
more  certainty  is  now  requisite  in  indictments 
than  in  declarations.  2  Str.,  904  ;  1  Chit.  Cr. 
L.,  168  ;  Comb.,  460.  Not  even  in  matters  of 
form,  since  the  passage  of  our  Statute  of  Jeof- 
ails  in  criminal  cases.  2  R.  S.,  728. 

2.  The  terms  and  averments  used  in  the  in- 
dictment distinguish  this  case  from  the  cases 
reduced  from  murder  to  manslaughter  by  the 
Revised  Statutes.  The  latter  are  simple  feloni- 
ous homicides;  they  are  not  killing, with  malice 
aforethought.  Those  terms  are  inapplicable  to 
such  cases,  and  do  not  designate  them.  The 
averment  that  the  murder  was  willful,  and  the 
facts  set  forth  in  the  indictment,  show  that  this 
case  does  not  fall  under  the  sections  of  the  Act 
Concerning  Manslaughter,  2  R.  S.,  661,662. 
The  19th  section  of  the  Act  defining  man- 
slaughter is  peculiar.  It  could  not  have  been 
framed  with  a  design  to  reduce  a  case  of  will- 
ful murder  by  shooting,  to  manslaughter  in  the 
fourth  degree.  Indeed,  there  is  a  singular  want 
of  precision  in  that  section,  taken  in  connec- 
tion with  the  section  defining  murder.  The 
latter  section  declares  certain  cases  to  be  mur- 
der, if  they  are  not  afterwards  designated  as 
manslaughter,  etc. ;  and  the  19th  section  des- 
ignates all  killing  manslaughter  of  the  fourth 
degree  not  before  declared  to  be  murder,  etc. 
But  even  if  the  expressions  contained  in  this 
indictment  are  broad  enough  to  include  not 
only  the  cases  still  declared  to  be  murder,  but 
also  those  reduced  to  manslaughter,  the  objec- 
tion would  not  be  fatal.  Where  a  matter  is  sus- 
ceptible of  different  meanings,  that  shall  be 
taken  which  will  support  a  declaration  or  in- 
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dictment,  and  not  the  other,  which  would  de- 
feat it.  1  Salk.,  325;  5  East,  257;  1  Chit.  PI., 
242.  No  injury  can  result  from  the  application 
of  this  rule  to  cases  of  murder.  The  question 
whether  the  malice  required  by  the  Revised 
Statutes  to  constitute  the  offense  existed,  was 
at  issue.  Without  this  species  of  malice  it  would 
have  been  the  duty  of  the  court  to  have  in- 
structed the  jury  to  acquit  the  prisoner. 

3.  It  is  objected  that  the  indictment  does  not 
contain  any  averment  that  the  killing  was  not 
manslaughter,    nor    excusable  or    justifiable 
homicide.     If  it  is  meant  by  this  that  the  in- 
dictment should  negative  all  the  facts  which 
would  reduce  the  offense,  the  answer  is  that  it 
would  be  utterly  impossible  to  do  so.  It  would 
171*]  *require  an  indictment  longer  than  the 
statute  itself.    If  it  is  contended  that  a  general 
averment  to  that  effect  should  have  been  in- 
serted,  it  is  answered   that  the    expressions 
"  murder  "  and  "  malice  aforethought "  suffi- 
ciently indicate  the  same  meaning;  but  the 
averment  was  altogether  unnecessary.     Even 
when  crimes  are  created  by  statute,  it  is  not 
necessary  to  state  that  the  defendant  does  not 
come  within  the  exceptions,  though  the  pur- 
view   should    expressly  notice    them,  as  by 
saying  that  none  shall  do  the  act  prohibited, 
except  in   the  cases  thereinafter  excepted.  2 
Burr.,  1036;  1  Chit.  Cr.  L.,  231,  232,  283.    Be- 
sides, if  an  indictment  for  murder  should  par- 
ticularly negative  manslaughter,  how  could 
the  accused  be  convicted  for  the  latter  offense 
under  it?  The  conviction  would  be  against  the 
charge. 

4.  The  error,  if  any,  is  cured  by  the  verdict. 
The  rule  is,  that  where  there  is  any  defect,  im- 
perfection or  omission,  in  any  pleading,  wheth- 
er in  substance  or  form,  which  would  have 
been  a  fatal  objection  upon  demurrer,  if  the 
issue  joined  be  such  as  necessarily  required  on 
the  trial  proof  of  the  facts,  so  defectively  or 
imperfectly  stated   or  omitted,   and  without 
which  it  is  not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given  the  verdict,  such  defect,  im- 
perfection or  omission  is  cured  by  the  verdict, 
by 'the  common  law.  1  Saund.,  228  a,  n.\\  11 
Wend.,  40;  13  Johns.,  48,  80;  11  Id.,  142.  The 
want  of  sufficient  certainty  is  generally  aided 
by  verdict  at  common  law.  1  Ch.  PL,  261;  Rex 
v.  Middkton,  6  T.  R.,  739;  Howwdv.  Banks,  2 
Burr.,  1113.    There  is  no  reason  why  this  rule 
should  not  apply  to  criminal  proceedings.  The 
defendant  can  avail  himself  of  any  defense  un- 
der the  general  issue.     4  Bl.  Com.,  338;  1  Ers- 
kine's  Speeches,  278;  1  Chit.  Cr.  L.,  471.  He  is 
now  entitled  to  his  bill  of  exceptions,  2  R.  S., 
736,  and  after  conviction,  can  apply  for  a  par- 
don. In  cases  of  this  kind  appeals  are  frequent- 
ly made  to  the  court  in  favorem  vike.  Until  the 
accused  is  convicted  by  competent  evidence, 
every  presumption  should  operate  in  his  favor; 
but  after  a  fair  and  impartial  trial,  and  a  satis- 
factory conviction,  technical  objections  are  not 
entitled  to  favor.     The  natural  leaning  of  the 
mind,  observes  Ld.  Kenyon,  1  East,  314,  is  in 
17  2*]  favor  of  prisoners,  *and  in  the  mild 
manner  in  which  the  laws  of  this  country  are 
administered,  it  has  been  a  subject  of  complaint 
with  some,  that  the  judges  have  given  way  too 
easily  to  formal  objections  in  behalf  of  prison- 
ers. Ld.  Hale  observed,  2  Hale,  P.  C.,  193,  that 
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the  strictness  required  in  indictments  was 
grown  to  be  a  blemish  and  inconvenience  in  the 
law,  and  the  administration  thereof;  that  more 
offenders  escape  by  the  over  easy  ear,  given  to 
exceptions  to  indictments,  than  by  the  manifes- 
tation of  their  innocence;  and  that  the  grossest 
crimes  had  gone  unpunished  by  reason  of  these 
unseemly  niceties.  Chitty  also  remarks,  1  Chit. 
Cr.  L.,  171,  that  in  criminal  cases,  where  the 
public  security  is  so  deeply  interested  in  the 
prompt  execution  of  justice,  it  seems  the  minor 
consideration  should  give  way  to  the  greater, 
and  technical  objections  be  overlooked,  rather 
than  the  ends  of  society  should  be  defeated. 
The  following  opinion  was  delivered: 

By  the  Chancellor.  The  plaintiff  in  error 
has  been  convicted  of  the  crime  of  murder,  for 
an  offense  committed  subsequent  to  the  Revised 
Statutes;  but  the  conviction  is  upon  an  indict- 
ment in  the  usual  form,  in  which  indictments 
for  that  offense  were  framed  previous  to  the  re- 
vision. The  important  question  presented  by 
this  writ  of  error,  therefore,  is,  whether  the 
Revised  Statutes,  in  which  the  crime  of  mur- 
der is  attempted  to  be  denned  and  declared, 
have  made  it  necessary  for  the  public  prose- 
cutor to  change  the  common  law  form  of  the 
indictment  for  an  offense  of  that  description. 

Where  an  offense  is  created  by  statute,  which 
was  not  an  offense  by  the  common  law,  it  is  a 
general  rule  that  the  indictment  must  charge 
the  offense  to  have  been  committed  under  the 
circumstances  and  with  the  intent  mentioned 
in  the  statute,  which,  of  course,  contains  the 
only  appropriate  definition  of  the  crime.  State 
v.  Jones,  2  Yerg.  Ten.,  22;  State  v.  O'Bannon, 
1  Bailey,  L.  R.,  144.  But  even  in  that  case  it 
is  not  necessary  to  pursue  the  exact  words  of 
the  statute  creating  the  offense,  provided  other 
words  are  used  in  the  indictment  which  are 
equivalent,  or  words  of  more  extensive  signifi- 
cation,and  which  necessarily  include  the  words 
used  in  *the  statute — as  where  advised-[*l 73 
ly  is  substituted  for  knowingly,  or  maliciously 
for  willfully,  and  the  like.  King  v.  Fuller,  1 
Bos.  &  PL,  180;  U.  S.  v.  SacTielder,  2  Gall.,  15. 
It  is  otherwise  in  indictments  for  common  law 
offenses,  where  the  law  has  adopted  certain  tech- 
nical expressions  to  define  the  offense,  or  to  in- 
dicate the  intention  with  which  it  was  com- 
mitted; in  which  cases  the  crime  must  be  de- 
scribed, or  the  intention  must  be  expressed  by 
the  technical  terms  prescribed,  and  no  other. 
Thus,  in  an  indictment  for  murder,  the  terms 
' '  murder  of  his  malice  aforethought "  are  con- 
sidered absolutely  necessary  in  describing  the 
offense;  and  if  these  words  are  left  out  of  the 
indictment,  it  will  be  deemed  a  case  of  man- 
slaughter only.  In  determining  the  question 
whether  an  indictment  should  be  drawn  as  at 
the  common  law,  or  should  appear  to  be  found- 
ed upon  a  statutory  provision  which  is  applica- 
ble to  the  offense,  the  following  rules  are  to  be 
observed:  If  the  statute  creates  an  offense,  or 
declares  a  common  law  offense,  when  commit- 
ted under  particular  circumstances  not  neces- 
sarily included  in  the  original  offense,  punish- 
able in  a  different  manner  from  what  it  would 
have  been  without  such  circumstances  ;  or 
where  the  statute  changes  the  nature  of-  the 
common  law  offense  to  one  of  a  higher  degree, 
as  where  what  was  originally  a  misdemeanor 
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is  made  a  felony,  the  indictment  should  be 
drawn  in  reference  to  the  provisions  of  the  stat- 
ute creating  or  changing  the  nature  of  the  of- 
fense, and  should  conclude  against  the  form  of 
the  statute;  but  if  the  statute  is  only  declaratory 
of  what  was  previously  an  offense  at  common 
law,  without  adding  to,  or  altering  the  punish- 
ment, as  was  the  Statute  of  25  Edw.  III.  de- 
claring what  should  be  considered  and  ad- 
judged treason,  the  indictment  need  not  con- 
clude against  the  form  of  the  statute.  1  Deac. 
Cr.  L.,  661. 

The  object  of  the  Legislature  in  adopting  the 
provisions  of  the  Revised  Statutes  relative  to 
homicide, in  the  recent  revision  of  the  laws,  cer- 
tainly was  not  to  create  a  new  offense  of  murder ; 
but  the  intention,  undoubtedly,  was  to  restore 
the  ancient  common  law  on  that  subject,  as  it 
'existed  at  the  time  when  the  common  law  form 
of  indictment  was  originally  adopted,  and  to 
draw  a  proper  line  of  discrimination,  if  possible, 
174*]  between*the  offense  which  was  hereaft- 
er to  be  considered  a  felonious  killing,  with  mal- 
ice aforethought,  which  alone  constitutes  the 
crime  of  murder,  and  what  was  to  be  deemed 
a  felonious  killing  without  such  malice.  How 
far  they  have  succeeded  as  to  the  last  of  these 
objects  may,  perhaps,  be  considered  as  a  mat- 
ter of  some  doubt.  But  they  have,  unques- 
tionably, succeeded  in  restricting  some  cases 
to  the  grade  of  manslaughter,  which,  upon  the 
principles  of  the  common  law,  never  ought  to 
have  been  considered  or  adjudged  to  be  offenses 
of  a  higher  grade;  such  as  the  unintention- 
al killing  of  a  person,  by  an  offender  who  was 
engaged  in  a  riot  or  other  offense,  that  was  a 
mere  misdemeanor,  and  not  a  felony. 

There  is  another  class  of  cases,  referred  to 
on  the  argument  as  cases  of  murder  at  the  com- 
mon law,  which,  under  the  provisions  of  the 
Revised  Statutes,  must  hereafter,  unquestion- 
ably, be  considered  and  adjudged  to  be  man- 
slaughter, and  not  murder.  And  there  is  also 
another  and  much  larger  class  of  cases  which 
hereafter  must  be  deemed  murder,  by  reason 
of  the  implied  malice  that  will  now  attach  to 
the  unlawful  killing;  which  cases,  before  the 
revision  of  the  statutes,  were  cases  of  man- 
slaughter only.  The  two  classes  to  which  I 
allude,  depend,  however,  upon  a  principle 
which  does  not  require  any  change  to  be  made 
in  the  common  law  form  of  the  indictment  for 
murder.  Malice  was  implied  in  many  cases  at 
the  common  law,  where  it  was  evident  that  the 
offenders  could  not  have  had  any  intention  of 
destroying  human  life,  merely  on  the  ground 
that  the  homicide  was  committed  while  the 
person  who  did  the  act  was  engaged  in  the 
commission  of  some  other  felony,  or  in  an  at- 
tempt to  perpetrate  some  offense  of  that  grade. 
Every  felony,  by  the  common  law,  involved  a 
forfeiture  of  the  lands  or  goods  of  the  offender 
upon  a  conviction  of  the  offense;  and  nearly 
all  offenses  of  that  grade  were  punishable  with 
death,  with  or  without  benefit  of  clergy.  In 
such  cases,  therefore,  the  malicious  and  pre- 
meditated intent  to  perpetrate  one  kind  of 
felony,  was,  by  implication  of  law,  transferred 
from  such  offense  to  the  homicide  which  was 
actually  committed,  so  as  to  make  the  latter 
offense  a  killing  with  malice  aforethought, 
175*]  contrary  to  the  real  fact  of  the  case  *as 
it  appeared  in  evidence.  This  principle  is  still 
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retained  in  the  law  of  homicide;  and  it  neces- 
sarily follows,  from  the  principle  itself,  that 
as  often  as  the  Legislature  creates  new  felonies, 
or  raises  offenses  which  were  only  misdemean- 
ors at  the  common  law,  to  the  grade  of  felony, 
a  new  class  of  murders  is  created  by  the  appli- 
cation of  this  principle  to  the  case  of  a  killing 
of  a  human  being  by  a  person  who  is  engaged 
in  the  perpetration  of  a  newly  created  felony. 
So,  on  the  other  hand,  when  the  Legislature 
abolishes  an  offense  which,  at  the  common 
law,  was  a  felony,  or  reduces  it  to  the  grade 
of  a  misdemeanor  only,  the  case  of  an  unlaw- 
ful killing,  by  a  person  engaged  in  the  act 
which  was  before  a  felony,  will  no  longer  be 
considered  to  be  murder,  but  manslaughter 
merely.  Such  changes  in  the  law  of  murder 
have  of  ten  occurred,  both  in  this  country  and 
in  England;  yet  it  never  has  before  been 
thought  necessary  to  change  the  common  law 
form  of  the  indictment  to  meet  cases  of  this 
description.  The  court  and  jury  in  such  cases 
immediately  apply  the  common 'law  principle, 
and  the  killing  is  adjudged  to  be  murder  or 
manslaughter,  according  to  the  nature  and 
quality  of  the  crime  that  the  offender  was  per- 
petrating at  the  time  the  homicide  was  com- 
mitted. 

Let  us  then  apply  these  principles  to  the  case 
now  under  consideration.  The  Revised  Stat- 
utes having  declared  that  hereafter  offenses 
punishable  with  death  or  with  imprisonment 
in  the  State  Prison,  and  such  offenses  only, 
shall  be  deemed  felonies,  it  follows  of  course 
that  an  accessory  to  a  suicide,  or  a  person  who 
unintentionally  kills  in  an  attempt  to  perpe- 
trate a  first  offense  of  petit  larceny,  could  not 
now  be  guilty  of  the  common  law  offense  of 
murder  and,  therefore,  the  jury  could  not  have 
found  him  guilty  under  an  indictment  like  the 
one  now  before  us.  The  unintentional  killing 
of  a  female,  in  an  attempt  to  produce  an  abor- 
tion, with  her  own  consent,  was  not  in  itself 
murder,  although  at  the  common  law,  if  she 
was  quick  with  child,  it  formed  a  very  aggra- 
vated case  of  felonious  homicide;  and  it  is  now 
made  murder  in  England,  by  the  operation  of 
the  statute  which  makes  the  destruction  of 'the 
child  a  capital  felony.  It  was  also  murder 
here,  by  the  operation  of  the  3d  subdivision  of 
the  5th  section  of  the  Revised  *Statutes,  [*  1 7  6 
which  attempt  to  define  the  crime  of  murder, 
until  the  Legislature,  by  the  amendment  of  the 
9th  section  of  the  next  title,  2  R.  S.,  661,  sec. 
9;  3  R.  S.,  app.  158,  sec.  58,  made  the  killing 
of  the  mother,  as  well  as  the  child,  a  case  of 
manslaughter  only.  Some  other  cases  of  un- 
intentional killing,  by  persons  engaged  in  riots 
and  other  misdemeanors  below  the  grade  of 
felonies,  which  previous  to  the  revision  had 
also  been  improperly  considered  as  cases  of 
murder  contrary  to  the  principles  of  the  an- 
cient common  law,  are  now  restored  to  that 
grade  of  homicide  to  which  they  properly  be- 
long. All  offenses  of  that  description  are  now 
placed  in  the  class  of  homicides  committed 
without  malice  aforethought;  except  where 
the  killing  is  perpetrated  by  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life;  which  cir- 
cumstances now,  as  at  the  common  law,  are 
sufficient  to  authorize  the  jury  to  find  the  de- 
fendant guilty  of  killing  with  malice  afore- 
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thought.  2  R.  S.,  657,  sec.  5,  sub.  2.  From 
this  examination  of  the  subject,  I  have  arrived 
at  the  conclusion  that  a  common  law  indict- 
ment for  murder  is  proper,  under  the  provis- 
sions  of  the  Revised  Statutes.  And  a  defend- 
ant cannot  be  convicted  on  such  an  indictment 
of  a  felonious  homicide  with  malice  afore- 
thought, unless  the  evidence  is  such  as  to 
bring  the  case  within  the  statutory  definition 
of  murder. 

The  cases  referred  to  on  the  argument,  from 
the  Pa.  and  Va.  reports,  have  no  application 
to  the  question  under  consideration,  as  the  stat- 
utes of  those  States  have  divided  murder  into 
two  grades,  and  have  provided  a  way  in  which 
the  grade  of  the  offense  shall  be  ascertained 
upon  an  ordinary  indictment;  which  indict- 
ment the  Legislatures  of  those  States  evidently 
intended  should  be  drawn  as  at  the  common 
law,  so  as  to  include  both  grades  of  the  offense. 
The  only  cases  I  have  been  able  to  find  in  the 
reports  of  our  sister  States,  which  bear  any 
analogy  to  that  now  under  consideration,  is 
one  in  the  State  of  S.  C.,  and  two  others  which 
have  arisen  in  the  State  of  Ind.  In  the  case  of 
Guy  Raines,  who  was  indicted  under  the  Stat- 
ute of  S.  C.  to  increase  the  punishment  in- 
flicted on  persons  convicted  of  murdering 
177*]  slaves,  *which  statute  provides,  that 
if  any  person  shall  thereafter  willfully,  ma- 
liciously and  deliberately  murder  any  slave 
within  "the  State,  such  person  on  conviction 
shall  suffer  death  without  benefit  of  clergy, 
the  indictment  pursued  the  words  of  the  stat- 
ute, and  concluded  contra  formam  statui.  But 
Judge  Colcock  held  that  the  indictment  was  in- 
sufficient. He  said  that  the  offense  should 
have  been  charged  in  the  indictment  as  at  com- 
mon law;  and  that  all  the  essential  parts  of  the 
common  law  indictment  should  have  been  pur- 
sued. 3  M'Cord,  L.  R.,  543.  In  the  State  of 
Indiana,  as  I  infer  from  Judge  Blackford's  re- 
ports, they  have  a  statute  declaring  what  shall 
constitute  the  crime  of  murder,  and  prescrib- 
ing the  punishment  of  the  offense,  substantial- 
ly as  at  common  law,  although  not  in  the 
words  of  the  common  law  indictment  for  that 
offense;  and  yet  the  Supreme  Court  of  that 
State  have  twice  decided  that  a  common  law 
indictment  was  sufficient.  Fuller  v.  State,  1 
Blackf.,  65;  Jerry  v.  State,  Id,,  396. 

One  object  of  our  Revised  Statutes  was  to 
get  rid  of  those  technical  difficulties  that  had 
so  justly  been  complained  of  as  a  disease  of  the 
law;  which,  without  being  necessary  for  the 
protection  of  any  substantial  right  of  the  ac- 
cused, had  so  frequently  entangled  justice  in 
the  net  of  form;  and  this  object  of  the  Legis- 
lature will,  certainly,  be  best  promoted  by  ad- 
hering to  the  common  law  form  of  indictment 
in  cases  of  murder,  the  nature  of  which  offense 
has  not  been  materially  changed  in  the  revis- 
ion of  the  laws. 

I  think  the  judgment  of  the  court  below  is 
right,  and  that  it  should  be  affirmed.  I  am  also 
of  the  opinion  that  in  a  case  like  the  present, 
where  the  execution  of  the  sentence  is  respited 
by  the  Governor  until  a  particular  day,  it  is 
the  duty  of  the  sheriff  to  proceed  and  execute 
the  judgment  of  the  court  at  that  time,  unless 
a  further  respite  is  granted,  or  the  judgment 
has  been  reversed  or  annulled  in  the  meantime. 
I  am  also  of  opinion  that  this  is  not  a  case  in 
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which  it  is  necessary  to  sue  out  a  writ  of  ha- 
beas corpus,  and  to  have  the  convict  brought 
into  the  Supreme  Court  before  the  sentence  of 
the  law  can  be  executed  upon  him.  The  judg- 
ment of  affirmance  may,  therefore,  contain  a 
special  direction  to  the  sheriff  to  execute  the 
sentence  *on  the  day  to  which  the  ex-  [*178 
ecution  thereof  was  last  respited  by  the  Gov- 
ernor. 

It  being  the  unanimous  opinion  of  the  court 
that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed,  it  was,  accordingly,  af- 
firmed. 

Homicide— Offense  created  by  statute— Requisites  of 
indictment  charging. 
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JACKSON,  ex  dem.  VARICK, 

v. 
WALDRON  ET  TJX. 

Wills — Devises  to  Two  Sons,  with  Provision  that, 
on  Hie  Death  of  Either  without  Issue,  the  Sur- 
vival- should  Take  His  Share — The  interest  of 
Each  in  the  Share  of  the  Other  is  a  Naked  Pos- 
sibility and  Cannot  be  Assigned  or  Released — 
Assignment  by  Both,  of  Mortgage,  on  a  Por- 
tion of  the  Premises,  Payable  35  Tears  Pre- 
vious and  Previously  Assigned  to  Testator — 
Estoppel — Merger  of  Mortgage  in  the  Fee — 
Order  of  Proof  of  Sealed  Instrument,  to  whicJt 
there  is  a  Subscribing  Witness — Evidence. 

Where  a  testator  devised  one  portion  of  his  real 
estate  to  a  son,  named  Joseph,  and  another  portion 
to  another  son,  named  Medcef, and  ordered,  if  either 
of  his  sons  should  die  without  lawful  issue,  that  his 
share  or  part  should  go  to  the  survivor,  it  was  held, 
that  the  right  of  Medcef  in  the  share  devised  to  Jo- 
seph, during  the  lifetime  of  Joseph,  was  a  mere 
naked  possibility,  and  was  not  assignable  or  releas- 
able. 

And  where  the  two  sons,  Joseph  and  Medcef,  dur- 
ing the  lifetime  of  Joseph,  united  in  assigning  a 
mortgage  covering  premises  devised  to  Joseph, 
which  mortgage  had  been  obtained  by  their  father 
by  assignment  21  years  previous  to  the  transfer 
thereof  by  Joseph  and  Medcef,  and  the  mortgage 
moneys  secured  thereby  were  payable  35  years  pre- 
vious to  such  last  assignment,  and  the  assignment 
did  not  contain  any  allegation  or  covenant  that  the 
mortgage  was  a  valid  and  subsisting  incumbrance, 
it  was  held,  that  the  devisees  of  Medcef,  who  sur- 
vived Joseph,  were  not  estopped,  in  an  action  of 
ejectment  brought  for  the  recovery  of  the  premises, 
founded  upon  such  last  assignment,  from  showing 
that  the  father  of  Joseph  and  Medcef  was  the  owner, 
or  that  he  was  in  possession  and  claimed  to  be  the 
owner  of  the  premises  covered  by  the  mortgage  at 


NOTE.— 1.  Wills— Devise — A  naked  possibility  can- 
not be  released  nor  assigned.  See  Pelletreau  v.  Jack- 
son, 11  Wend.,  110,  note. 

2.  Estoppel  — Covenant  of  warranty  —  Estoppel  of 
grantor  from  setting  up  subsequently  acquired  title. 
See  Jackson  v.  Hoffman,  9  Cow.,  271,  note ;  Jackson 
v.  Winslow,  9  Cow.,  13,  note. 

22  337 


178 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1834 


the  time  of  the  assignment  to  him  and.consequently, 
that  the  mortgage  was  not  a  valid  lien  at  the  time 
of  the  assignment,  but  was  merged  or  extinguished 
in  the  fee. 

The  principle  of  an  estoppel.as  applicable  to  deeds, 
is  to  prevent  circuity  of  action,aiid  to  compel  parties 
to  fulfill  their  contracts:  thus  a  party  asserting  in  a 
deed  the  existence  of  a  particular  fact,  and  thereby 
inducing  another  to  contract  with  him,  cannot,  by 
a  denial  of  that  fact,  compel  the  other  party  to  seek 
redress  against  his  bad  faith  by  suit ;  but  the  court 
will  decide  upon  the  rights  of  the  parties,  without 
subjecting  them  to  the  expense  and  delay  of  a  new 
litigation-and  this  they  will  do.not  on  the  ground  of 
concl  uding  the  party  from  showing  the  truth.but  be- 
cause the  whole  truth  being  shown,  the  justice  of 
the  case  is  not  changed. 

The  order  of  proof  of  a  sealed  instrument.to  which 
there  is  a  subscribing  witness,  is  as  follows  :  1.  The 
witness  must  be  produced,  if  practicable ;  2.  If  he 
cannot  be  found,  or  his  testimony  cannot  be  used, 
his  handwriting  must  be  proved  ;  3.  If  his  hand- 
writing cannot  be  proved,  after  diligent  exertions 
for  that  purpose,  proof  of  the  handwriting  of  the 
party  executing  the  instrument  is  admissible. 
179*]  *But  evidence  that  a  subscribing  witness 
cannot  be  f ound.will  not  warrant  the  inference  that 
his  handwriting  cannot  be  proved  ;  the  party  seek- 
ing to  avail  himself  of  such  testimony  must  show 
due  diligence  to  obtain  as  well  proof  of  the  hand- 
writing as  the  attendance  of  the  witness. 

It  seems,  where  a  sealed  instrument  is  proved  by 
showing  the  handwriting  of  the  witness,  that  it  is 
proper  to  superadd  proof  of  the  handwriting  of  the 
party.  Per  Chancellor  Walworth  and  Senator  Tracy. 

Citations— Atk.  Conv.,  116,  n. ;  10  Co.,  2,  46, 48  b ;  49 
a;  Litt.,  446:  1  Str.,  135;  1  H.  Bl.,  30;  3  T.  K.,  88;  1 
Co.,  99  a,  note,  n.  2,  111 ;  1  Prest.  Est.,  76 ;  Co.  Litt., 
265  a,  note  212 ;  Ath.  55 ;  Deac.  Bank.  L.,  364,  S-  P. :  2 
Maule.  &  S.,  165 ;  3  Johns.,  477 ;  6  Binn.,  50 ;  2  Wend., 
575 ;  2  Johns.,  450 ;  11  Mass.,  309 ;  5  Cow.,  385 ;  1  Phil. 


318 ;  4  Kent,  Com.,  102,  260,  262;  18  Ves.,  393 ;  3  Atk.. 
313 ;  2  Sch.  &  L.,  637 ;  1  Ves.  &  B.,  538 ;  2  Jacob  &  W.. 
88;  10  Wh.,  168, 174;  1  T.  R.,  446;  14  Johns.,  194;  1 
Cow.,  18,  616 ;  4  Wend.,  622 ;  19  Johns.,  134 ;  Willes,  9 ; 

1  Show.,  59 ;  2  Barn.  &  Ad.,  278 :  5  Kuss.  Ch., ;  8 

Cow.,  586;  5  Mann.  R.,  495;  4  Mass.,  688;  I  Johns. 
Cas.,  81 ;  12  Johns.,  201 ;  3  T.  R.,  88 ;  2  Eden,  Ch.,  341 ; 
Cro.  Eliz.,  841 :  Bac.,  tit.  Release,  4 ;  1  Black,  225 ;  2 
Burr.,  1131 ;  Prest.  Abs.,  95,  204,  205;  Jick.  Anal.,  274; 
8  Co.,  187 ;  1  W.  Bl.,  606 ;  18  Vin.,  tit.  Release,  G  ; 
Shep.  Touch.,  321,  322 ;  Bac.,  tit.  Release,  H. 

T7KROR  from  the  Supreme  Court.  In  Dec., 
JJ  1828,  Richard  Varick  commenced  an  ac- 
tion of  ejectment  in  the  Superior  Court  of  the 
City  of  N.  Y.,  in  the  name  of  James  Jackson, 
as  nominal  plaiutiff,according  to  the  then  prac- 
tice in  the  action  of  ejectmeut.against  Rachael 
Eden,  for  the  recovery  of  a  house  and  lot  of 
ground  in  the  City  of  N.  Y.  The  plaintiff  had 
a  verdict.  The  defendant  sued  out  a  writ  of 
error  on  a  bill  of  exceptions,  removing  the  rec- 
ord into  the  Supreme  Court,  to  which  a  return 
was  duly  made  ;  but  the  defendant  dying  soon 
thereafter,  John  Pelletreau,  who  claimed  to  be 
entitled  to  an  interest  in  the  premises,  sued  out 
a  new  writ  of  error,  and  upon  his  assignment 
of  errors  and  the  joinders  thereto,  the  cause 
was  brought  to  argument  in  the  Supreme  Court; 
which  court  reversed  the  judgment  of  the  Su- 
perior Court,  rendered  upon  the  verdict  ob- 
tained by  the  plaintiff.  Since  which  reversal 
Pelletreau  has  died,  and  the  plaintiff  now  sues 
out  a  writ  of  error  against  the  present  defend- 
ants in  error,  who  claim  to  be  the  owners  of 
the  premises  in  question. 

On  the  trial  in  the  Superior  Court, the  plaint- 
iff claimed  to  recover  the  j  remises  upon  the 
following  state  of  facts:  Oct.  17,  1767,  the 
premises  in  question  were  conveyed  in  fee  to 
one  John  Bridgewater.who,  Aug.  15,  1768,exe- 
cuted  a  mortgage  of  the  same  to  one  Sheffield 
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Howard,  to  secure  the  payment  of  £100,  with 
interest,  within  one  year  from  the  date  of  the 
mortgage.  Bridgewater  left  this  country  on 
the  evacuation  of  the  City  of  N.  Y.  by  the  Brit- 
ish troops.  Dec.j25,  1783  Howard,  for  the  con- 
sideration of  £137,  9s.  8^.,  assigned  the  mort- 
gage to  Medcef  Eden,  who,  Aug.  5J9,  1798, made 
his  last  will  and  testament,  and  shortly  there- 
after departed  this  life.  By  the  will,  the  tes- 
tator gave  the  premises  in  question  and  a  num- 
ber of  negro  slaves  to  his  son  Joseph  ;  and  by 
another  clause  devised  to  his  son  Medcef  cer- 
tain other  *real  estate,  adding  a  clause  [*18O 
in  these  words  :  "It  is  my  will,  and  I  do  so 
order  and  appoint.that  if  either  of  my  said  sons 
should  depart  this  life  without  lawful  issue,  his 
share  or  part  shall  go  to  the  survivor."  Sep.  1, 
1804,  Joseph  Eden  and  Medcef  Eden,  as  exec- 
utors of  the  will  of  their  father,  assigned  the 
mortgage  executed  by  Bridgewater  to  Joseph 
Winter,  transferring  to  him  ' '  the  aforesaid  in- 
denture of  mortgage, and  the  bond  therein  men- 
tioned, and  all  moneys  due  and  to  grow  due 
thereon,"  and  which  assignment  contained  the 
following  clause  :  "  And  we,  the  said  Martha 
Eden,  Joseph  Eden  and  Medcef  Eden, do  here- 
by, for  ourselves  and  our  heirs, release  and  con- 
vey unto  the  said  Joseph  Winter,  his  heirs  and 
assigns,  all  our  right,  title  and  interest,  of,  in 
and  to  the  said  lot  of  ground  and  premises  be- 
fore mentioned, and  every  part  and  parcel  there- 
of." The  consideration  expressed  in  this  in- 
strument was  $500,  and  the  instrument  con- 
tained recitals  setting  forth  the  mortgage,  its 
assignment  to  Medcef  Eden, the  devise  by  him 
of  the  premises  in  question  to  his  son,  Joseph, 
and  the  appointment  of  his  wife,  Martha,  and 
his  two  sons  as  executors  of  his  will.  The  in- 
strument appeared  to  have  been  executed  in 
the  presence  of  Eliza  Bellamy,  as  a  witness,  who 
was  not  produced  on  the  trial ;  the  plaintiff, 
however,  proved  that  on  diligent  search  she 
could  not  be  found,  but  no  proof  was  offered 
that  her  handwriting  could  not  be  proved,  al- 
though one  of  the  witnesses  testified  that  he 
knew  a  person  named  Eliza  Bellamy, who  form- 
erly resided  with  the  Edens.  Upon  this  proof 
being  given,  the  judge  ruled  that  evidence  of 
the  handwriting  of  Joseph  and  Medcef  Eden 
was  admissible,  and  their  signatures  to  the  in- 
strument were  according  proved.  To  which 
decision  and  evidence  the  defendant  excepted. 
The  plaintiff  also  proved  an  advertisement  of 
a  statute  foreclosure  of  the  mortgage,  but  did 
not  show  a  continuance  of  the  advertisement 
for  a  longer  period  than  about  3  months  ;  the 
time  of  sale  mentioned  in  the  advertisement  was 
Mar.  15, 1805.  Five  days  after  the  day  of  sale, 
Winter,  as  the  assignee  of  the  mortgage,  exe- 
cuted a  deed  of  the  premises  in  question,  as 
sold  under  a  foreclosure  of  the  mortgage  to 
Robert  Robinson;  which  deed  contains  recitals 
of  the  mortgage  executed  by  Bridgewater,  of 
the  assignment  thereof  to  Medcef  Eden,  of  the 
*last  will  and  testament  of  Medcef  [*181 
Eden,  and  of  the  assignment  to  Winter  ;  and 
also  setting  forth  that  due  proceedings  had  been 
had  under  the  statute  for  the  foreclosure  of  the 
mortgage.  On  the  day  succeeding  that  on 
which  the  premises  were  conveyed  to  Robinson, 
he  re-conveyed  them  to  Winter,  who  May  1, 
1805,,  conveyed  them  to  S.  Boyd,  by  deed, with 
full  covenants,  for  the  consideration  of  $2,660.. 
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Mr.  Boyd,  in  the  same  year,  built  a  house  on 
the  premises,  which  cost  between  $5,000  and 
$6,000,  and  May  1,  1806,  sold  and  conveyed 
the  premises  to  J.  Otis,  for  the  sum  of  $9,000. 
Mar.  1,  ISlO.Varick,  the  lessor  of  the  plaintiff, 
became  the  purchaser  of  the  premises, deriving 
title  by  sundry  mesne  conveyances  from  Otis, 
the  vendee  of  Boyd.  The  premises  were  oc- 
cupied under  Varick  from  1815  to  1820,  and 
again  from  1824  to  1828. 

On  the  part  of  the  defendant  was  produced 
in  evidence  a  record  of  recovery  of  the  prem- 
ises in  question,  in  an  action  of  ejectment  com- 
menced in  this  court  in  1822,  in  the  name  of 
James  Jackson, on  the  demise  of  Rachael  Eden 
and  John  Wood,  against  Richard  Varick  and 
and  Harriet  Bacon  ;  the  verdict  in  which  was 
rendered  for  the  plaintiff  in  that  suit,  and  the 
judgment  signed  June  7,  1827  ;  and  it  was 
proved  that  in  1782  or  1783,  one  Piggot,  a 
schoolmaster,  occupied  the  premises  and  paid 
rent  to  Medcef  Eden,  who  claimed  the  prem- 
ises as  his  own,  and  they  were  called  his  prop- 
erty. Possession  was  shown  to  have  been  con- 
tinued under  him  until  the  time  of  his  death, 
and  the  premises  were  held  under  title  derived 
from  him  until  1802.  In  1803  the  trustees  of 
a  church  claimed  the  property,  and  rent  was 
paid  to  them  by  a  tenant,  who  was  turned  out 
of  possession  in  1804  by  Winter.  The  defend- 
ant also  read  in  evidence  insolvent  discharges, 
granted  to  Joseph  Eden  and  Medcef  Eden, 
Aug.  20,  1801,  setting  forth  in  each  discharge 
that  the  insolvent  had  executed  an  assignment 
of  all  his  estates,  real  and  personal,  to  John 
Wood,  Jr.,  an  assignee  duly  appointed,  and 
had  complied  with  all  things  required  by  the 
Act  for  Giving  Relief  in  Cases  of  Insolvency, 
passed  Mar.  21,  1788.  It  was  proved  that  Jo- 
seph and  Medcef  Eden  died  without  issue:  the 
182*]  first  in  1813,  *and  the  last  in  1819. 
Rachael  Eden,  the  defendant  in  the  cause,  it 
seems,  claimed  as  the  devisee  of  Medcef  Eden. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved that  the  assignment  of  the  mortgage 
from  Bridgewater  to  Howard  had  been  duly 
executed  by  Joseph  and  Medcef  Eden,  and 
that  the  premises  in  the  possession  of  the  de- 
fendant were  those  described  in  the  mortgage 
and  assignment  (to  create  doubts  respecting 
which,  some  evidence  had  been  given),  the 
plaintiff  was  entitled  to  recover;  to  which 
charge  the  defendant  excepted.  The  jury  found 
for  the  plaintiff.  The  defendant  applied  for 
a  new  trial,  which  was  refused  by  the  Superior 
Court,  who  held  that  the  secondary  evidence 
as  to  the  execution  of  the  assignment,  by  proof 
of  the  handwriting  of  Joseph  and  Medcef 
Eden,  had  been  properly  received;  that  all  per- 
sons claiming  under  Medcef  Eden,  Jr.,  were 
estopped  from  averring  that  the  mortgage  was 
not,  at  the  time  of  the  assignment  to  Winter,  a 
valid  and  subsisting  incumbrance,  or  that 
Joseph- and  Medcef  Eden,  as  executors  of  their 
father's  will,  had  not  power  to  make  a  legal 
and  valid  assignment  of  it;  and  that  the  instru- 
ment executed  by  Joseph  and  Medcef  to  Win- 
ter, conveyed  to  the  latter  the  whole  estate  in 
the  premises,  either  as  passing  the  contingent 
interest  of  Medcef,  or  by  way  of  estoppel 
against  him  or  those  claiming  under  him;  and 
the  Superior  Court  accordingly  rendered  judg- 
ment for  the  plaintiff,  which  judgment  was  re- 
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versed  by  the  Supreme  Court,  who  held  that 
the  proof  of  the  handwriting  of  Joseph  and 
Medcef  Eden  to  the  deed  of  assignment  had 
been  improperly  received,  inasmuch  as  it  had 
not  been  shown  that  a  bona  fide  attempt  had 
been  made  to  obtain  proof  of  the  handwriting 
of  the  subscribing  witness.  And  they  further 
held,  that  the  mortgage,  at  the  time  of  the  as- 
signment, was  not  a  valid  and  subsisting  in- 
cumbrance; that  Medcef  Eden  the  younger,  at 
the  time  of  the  assignment,  had  a  mere  naked 
possibility  of  interest,  and  not  a  right  in  esge  in 
the  premises,  which  possibility  was  not  the  sub- 
ject of  release  ;  and  that  those  claiming  under 
Medcef  Eden,  Jr.,  were  not  estopped  from  set- 
ting up  the  title  which  devolved  upon  him  on 
the  death  of  Joseph  Eden,  or  from  alleging  that 
the  mortgage,  by  reason  of  lapse  of  time,  in 
presumption  of  law,  was  paid,  or  that  the  only 
purpose  of  the  assignment  was  to  pass  the 
mortgage  *as  a  muniment  of  title  dur-  [*1 83 
ing  the  continuance  of  the  life  estate  of  Joseph. 
See  the  Opinion  delivered  in  the  Supreme 
Court,  11  Wend.,  115,  etseq.  The  cause  was 
argued  in  this  court  by, 

Messrs.  G.  Wood  and  B.  F.  Butler,  for 
the  plaintiff  in  error. 

Messrs.  H.  R.  Stprrs  and  R.  Sedgwick, 
for  the  defendants  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  In  the  present  case, 
as  in  the  case  of  Varick  v.  Jackson,  which  was 
formerly  before  this  court,  both  parties  claim 
under  the  will  of  Medcef  Eden,  the  elder.  But 
the  questions  now  presented  are  entirely  dif- 
ferent from  those  which  then  arose;  not  only 
from  the  different  state  of  facts  then  present- 
ed, but  more  especially  from  the  establishment, 
in  the  present  case,  of  the  important  fact  that 
the  assignment  to  Joseph  Winter  was  executed 
by  Medcef  Eden,  the  younger,  as  well  as  by 
Joseph  Eden.  The  first  question  to  be  exam- 
ined, therefore,  is  as  to  the  legality  of  the  proof 
by  which  the  execution  of  the  assignment  was 
established. 

The  law  appears  to  be  settled  in  this  State, 
that  if  there  is  a  subscribing  witness  to  a  sealed 
instrument,  and  he  is  dead  or  out  of  the  juris- 
diction of  the  court,  so  that  his  personal  exam- 
ination cannot  be  had,  proof  of  his  handwrit- 
ing is  to  be  received  as  secondary  evidence  of 
the  execution  of  the  instrument,  in  preference 
to  the  handwriting  of  the  party  by  whom  such 
instrument  purports  to  have  been  executed. 
Whether  this  is  in  fact  better  evidence  than 
the  handwriting  of  the  party,  as  to  the  due 
execution  of  an  instrument  which  by  law  does 
not  require  the  attestation  of  a  witness,  is  a 
question  which  it  is  not  necessary  that  I  should 
discuss  here.  Proof  of  the  handwriting  of 
both  is  certainly  the  best  secondary  evidence,  a 
But  although  many  able  judges  have  declared 
*their  dissatisfaction  witn  the  rule  as  [*184 
established,  most  of  them  have  considered  it 
too  well  settled  to  be  altered,  except  by  legis- 
lative enactment.  But  it  is  equally  well  settled, 
that  if  the  subscribing  witness  is  dead,  or  is  a 
fictitious  person,  or  if  upon  diligent  inquiry 

(o)  See  "Whitlocke  v.  Musgrove,  1  Cromp.  &  Mas. 
511,  where  the  court  required  proof  of  the  identity 
of  the  signer  of  the  note,  as  well  as  proof  of  the 
handwriting  of  the  witness,  who  was  out  of  the 
jurisdiction  of  the  court. 
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he  cannot  be  traced  or  identified,  and  no  per- 
son can  be  found  who  is  acquainted  with  ;his 
handwriting,  the  instrument  may  be  proved 
by  giving  in  evidence  the  handwriting  of  the 
party.  It  is  very  evident,  from  the  testimony 
in  this  case,  that  the  subscribing  witness  to 
the  assignment  could  not  be  found;  and  from 
the  description  given  of  her,  by  the  only  wit- 
ness that  could  be  found  who  had  ever  seen 
her,  there  was  not  the  least  probability  that 
her  handwriting  could  have  been  established, 
after  a  lapse  of  25  years.  Besides,  the  excep- 
tion in  this  case  did  not  distinctly  present  the 
question  now  raised,  to  the  notice  of  the  judge 
who  tried  the  cause,  so  as  to  enable  the  de- 
fendant to  take  advantage  thereof  on  a  writ  of 
error.  It  is  evident,  from  the  whole  case,  that 
neither  party  supposed  the  witness  Merritt 
knew  anything  of  the  handwriting  of  Eliza 
Ballamy  ;  and  if  the  objection  had  been  made 
at  the  trial  that  he  might  be  acquainted  with 
her  handwriting,  such  objection  would,  un- 
doubtedly, have  been  obviated  on  the  spot,  by 
asking  the  question.  The  evidence  subse- 
quently given  in  the  cause  was  sufficient  to  au- 
thorize the  finding  of  the  jury  as  to  the  execu- 
tion of  the  assignment  by  both  of  the  Edens, 
and  that  question  was  properly  submitted  to 
the  jury.  It,  therefore,  becomes  necessary  for 
me  to  consider  the  effect  of  such  assignment 
upon  the  rights  of  these  parties,  either  by  way 
of  estoppel  or  otherwise. 

To  understand  the  several  questions  which 
arises  upon  this  argument,  it  is  necessary  to 
advert  to  the  situation  of  the  respective  parties 
in  reference  to  the  title  which  Medcef  Eden, 
the  elder,  had  in  the  premises  at  the  time  of 
his  death.  A  valid  paper  title  is  produced  to 
Bridgewater  and  his  wife,  who  lived  upon  the 
premises  immediately  previous  to  the  evacua- 
tion of  the  City  of  N.  Y.  by  the  British  troops, 
Nov.,  1783.  This  paper  title  is  traced  back 
for  more  than  30  years  previous  to  that  time, 
so  that  there  can  be  no  reasonable  doubt  that 
Bridgewater  and  wife  owned  the  premises  at 
185*]*the  time  of  the  giving  the  mortgage  to 
Sheffield  Howard,  in  Aug.,  1768;  and  for  aught 
that  appears  in  this  case,  they  continued  to  be 
the  owners  of  the  equity  of  redemption  in  these 
premises  at  the  time  of  the  assignment  of  the 
mortgage  to  Medcef  Eden,  in  Dec.,  1783.  On 
the  part  of  the  defendants  in  error,  who  claim 
under  Medcef  Eden  the  younger,  it  is  insisted, 
as  a  matter  of  fact,  that  old  Medcef  Eden  was 
the  owner  of  the  premises  previous  to  the 
assignment  of  the  mortgage  to  him,  in  1783; 
and  that  by  such  assignment  the  mortgage  be- 
came merged  in  the  equity  of  redemption 
which  he  before  possessed,  so  as  to  give  him 
an  absolute  fee  in  the  premises.  On  the  other 
hand,  it  is  supposed  that  Bridgewater  and  wife 
were  the  owners  of  the  equity  of  redemption, 
and  continued  to  occupy  the  premises  until 
the  evacuation  of  N.  Y.,  in  Nov.,  1783,  when 
they  went  off  as  refugees, leaving  the  premises 
vacant,  except  a  part  thereof  which  was  then 
or  shortly  afterwards  occupied  by  Piggott,  the 
school-master,  as  a  tenant;  and  that  Eden  then 
purchased  in  the  mortgage,  and  continued  to 
occupy  the  premises,  by  his  tenants.under  that 
claim,  until  his  death,  15  years  afterwards.  I 
think  the  weight  of  evidence  in  the  present 
case  is  in  favor  of  this  last  presumption ;  and 
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in  this  respect  there  is  some  considerable  dif- 
ference between  the  evidence  in  this  case  and 
that  which  was  given  on  the  former  trial.  But 
as  this  was  a  question  proper  for  the  considera- 
tion of  the  jury,  if  the  defendant  was  not  es- 
topped by  the  assignment  from  raising  the 
question,  I  will  proceed  to  examine  the  other 
questions  which  were  discussed  on  the  argu- 
ment. Rachel  Eden,  the  original  defendant, 
claimed  the  premises  under  the  will  of  Medcef 
Eden  the  younger.  Pelletreau,  who  brought 
the  writ  of  error  in  the  Supreme  Court,  also 
claimed  a  life  estate  in  the  premises  in  remain- 
der, upon  the  termination  of  her  estate;  and 
the  present  defendants  claim  the  remainder  in 
fee  in  the  premises,  as  vested  in  possession 
upon  the  death  of  Pelletreau,  who  died  after 
the  suing  out  of  the  writ  of  error  in  this  court. 
Whatever,  therefore,  would  operate  as  an  es- 
toppel against  Medcef  Eden,  the  younger,  will 
also  estop  those  who  are  claiming  under  him. 
If  the  mortgage  of  Bridgewater  and  wife,  which 
*was  assigned  to  Eden'in  1783,  was  as-[*186 
signed  to  Winter  in  1804,  as  a  valid  and  sub- 
sisting mortgage  upon  the  premises,  the  assign- 
ors and  all  persons  claiming  under  them, 
or  either  of  them,  subsequent  to  that  time,  are 
estopped  from  setting  up  any  claim  or  title  to 
the  premises  which  is  inconsistent  with  such 
assignment  and,  of  course,  are  not  permitted 
to  aver  or  show  that  the  mortgage  had  become 
merged  in  the  fee,  either  by  a  release  of  the 
equity  of  redemption  to  Medcef  Eden,  the  eld- 
er, subsequent  to  the  assignment  of  the  mort- 
gage, or  by  a  conveyance  from  Bridgewater 
and  wife  previous  to  that  time, in  one  of  which 
ways  only  could  the  mortgage  have  been  ex- 
tinguished, as  there  is  no  pretense  of  actual 
payment,  and  no  presumption  of  payment  can 
arise  from  the  possession  by  the  assignee  of 
the  mortgage,  or  those  claiming  under  him. 
Taking  the  whole  of  this  assignment  together, 
I  think  it  is  evident  that  both  of  the  assignors 
intended  to  convey  and  assign  the  mortgage  as 
such,  and  as  a  valid  and  subsisting  incum- 
brance  upon  the  land.  It  is  true  the  assign- 
ment recites  a  bequest  of  the  premises  to  Jo- 
seph Eden  by  the  will  of  his  father;  but  it  is 
not,  as  supposed  by  the  defendant's  counsel,  a 
recital  of  a  devise  to  him  of  an  absolute  fee  in 
the  premises.  The  recital  was  perfectly  cor- 
rect and  proper,  upon  the  supposition  that 
none  of  the  parties  doubted  at  the  time  that 
the  interest  of  Medcef  Eden  the  elder  in  the 
premises  was  a  mere  mortgage  interest,  which 
he  intended  by  his  will  to  give  his  son  Joseph 
as  a  mere  specific  legacy  of  bequest;  the  bene- 
ficial interest  in  which  could  not  absolutely 
vest  in  the  legatee,  except  by  the  assent  of  the 
executors,  after  payment  of  all  the  testator's 
debts.  It  must  be  borne  in  mind  that,  although 
a  mortgage  is  in  equity  considered  as  a  mere 
incumbrance  upon  the  land,  yet,  by  the  com- 
mon law,  every  legal  mortgage  included  an  act- 
ual transfer  to  the  mortgagee  of  the  legal  in- 
terest in  the  land;  and  which  legal  interest  in 
the  land,  previous  to  our  Revised  Statutes, was 
sufficient  to  enable  the  mortgagee  to  maintain 
an  ejectment  before  foreclosure  of  the  mort- 
gage. And  although  the  mortgage  money  be- 
longed to  the  personal  representatives  of  the 
mortgagee,  upon  his  death,  yet  at  law  the  le- 
gal estate  descended  to  his  heirs,  or  went  to 
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his  devisee,  who  held  it  as  a  trustee  for  the 
187*]benefit  of  *the  personal  representatives. 
In  this  case,  therefore,  although  the  testator 
had  nothing  but  a  mortgage  interest  in  the 
premises,  as  the  assignee  of  the  Bridgewater 
mortgage,  which  mortgage  debt  went  to  his 
personal  representatives  as  a  part  of  his  person- 
al estate,  yet  the  legal  title  which  was  the 
pledge  for  the  security  of  such  debt  went  to  the 
.  devisees  in  trust  for  the  benefit  of  those  who 
were  entitled  to  the  mortgage  money,  Atk. 
Prac.,  Points  inConv.,  116,  n.;  and  if  that  le- 
gal title  has  not  passed  under  the  assignment 
to  Winter,  no  ejectment  suit  can  be  sustained 
by  those  claiming  under  him,  without  show- 
ing an  actual  foreclosure  of  the  mortgage.  The 
assignment,  therefore,  recited  the  disposition 
which  the  testator  had  made  of  his  interest  in 
these  premises  by  his  will;  and  Joseph  and 
Medcef  Eden  very  properly  released  and  con- 
veyed all  their  interest  as  devisees  of  the  legal 
estate  to  Winter,  to  whom  they  assigned  the 
mortgage  debt  in  their  character  as  executors. 
There  is  nothing  upon  the  face  of  this  assign- 
ment, therefore,  which  can  operate  as  a  coun- 
ter estoppel,  or  from  which  it  can  be  inferred 
that  the  testator  intended  to  pass,  by  his  will, 
anything  more  than  the  mortgage  debt  which 
he  held  as  assignee,  and  the  legal  title  which 
passed  to  him  under  the  assignment  from  the 
original  mortgagee.  The  testator  undoubtedly 
had  strong  reasons  to  suppose  that  Bridgewa- 
ter and  wife,  who  had  fled  from  the  country 
as  refugees,  upon  the  evacuation  of  the  city  by 
the  British,  a  few  days  before  he  took  the  as- 
signment from  Howard,  would  never  return 
to  redeem  the  premises;  and  that  his  interest 
as  assignee  of  the  mortgage,  might,  in  time, 
ripen  into  an  absolute  and  irredeemable  inter- 
est in  the  land  itself.  There  is  no  evidence  in 
the  case,  however,  to  show  that  Joseph  Eden 
ever  entered  upon  the  premises  in  the  charac- 
ter of  devisee  merely;  or  that  the  executors 
ever  assented  to  the  devise  as  a  specific  bequest 
to  him  of  the  mortgage  debt;  and  by  the  as- 
signment of  the  same  to  Winter  as  a  subsisting 
mortgage,  in  their  character  of  executors  as 
well  as  devisees  of  the  legal  interest  in  the 
pledge,  Joseph  and  Medcef  and  all  persons 
claiming  under  them  are  estopped  from  alleg- 
ing that  the  testator  had  an  absolute  legal  es- 
tate in  the  land,  which  passed  beneficially  to 
the  devisees;  or  such  an  interest  as  could  pass  to 
1 88*]  an  assignee  under  the  *Insolvent  Act, 
admitting  such  an  assignment  to  have  been 
legally  proved  in  this  case.  Even  if  the  whole 
of  this  transaction  was  concocted  in  fraud,  for 
the  purpose  of  defrauding  the  assignee  of  Jo- 
seph Eden,  yet,  as  no  such  fraudulent  inten- 
tion appears  on  the  face  of  the  assignment,  S. 
Boyd,  who  was  a  bona  fide  purchaser  for  a  full 
consideration,  and  without  any  notice  of  such 
fraud,  although  he  might  not  have  been  pro- 
tected against  the  claim  of  Wood  during  the 
continuance  of  the  life  estate  of  Joseph  Eden, 
is  certainly  entitled  to  protection,  as  such  bona 
fide  purchaser,  against  the  claims  of  all  the 
parties  to  that  assignment,  who,  and  all  others 
who  claim  under  them,  by  any  act,  deed  or 
devise,  subsequent  to  that  assignment,  are  es- 
topped from  disputing  the  title  which  the  as- 
signment purported  to  convey.  '  Even  if  the 
will  of  Medcef  Eden  the  elder,  which  is  re- 
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ferred  to  in  this  assignment,  is  to  be  consider- 
ed as  a  part  thereof,  and  as  notice,  to  all  who 
claim  through  such  assignment,  of  the  con- 
tents of  the  will, there  is  nothing  upon  the  face 
of  the  will  to  show  whether  the  testator  con- 
sidered himself  as  having  an  absolute  title  to 
the  land,  or  only  a  mere  mortgage  interest  un- 
der the  assignment  of  Howard,  as  a  mortgagee 
in  possession;  which  interest  was  subject  to 
the  equity  of  redemption  of  the  original  mort- 
gagors, if  they  should  ever  come  forward  to 
claim  that  equity.  The  clause  of  the  will  in 
which  this  devise  is  found  contains  personal  as 
well  as  real  estate.and  the  terms  used  are  appli- 
cable as  well  to  the  interest  of  a  mortgagee  in 
possession  as  to  an  absolute  fee  and  to  personal 
estate.  The  effect  of  the  clause  is  to  convey  it 
to  the  devisee  and  his  heirs  if  it  is  real  estate, 
and  to  the  legatee  and  his  executors  if  it  is  to 
be  considered  as  personal,  or  a  chattel  interest 
in  real  estate.and  without  anything  from  which 
it  can  be  ascertained  whether  the  testator  con- 
sidered it  either  as  one  kind  of  property  or  the 
other.  We  must,  therefore,  look  beyond  the 
assignment  and  the  will  to  which  it  refers,  or 
we  shall  find  nothing  which  can  rebut  the  pre- 
sumption that,  at  the  time  of  this  assignment, 
the  mortgage  of  Bridgewater  and  wife  was  a 
valid  and  subsisting  security  for  the  payment  of 
a  debt,  the  beneficial  interest  in  which  the  as- 
signors had  a  right  to  transfer,  as  the  execu- 
tors of  Medcef  Eden,  the  elder;  and  the  legal 
presumption  *is  that  they  joined  in  the[*189 
assignment  of  the  land  itself,  for  the  purpose 
of  transferring  their  legal  interest  in  the  pledge; 
which  legal  interest  had  passed  to  them  as  de- 
visees, either  by  the  general  or  special  bequests 
contained  in  the  will. 

The  doctrine  of  estoppel  was  so  fully  ex- 
amined upon  the  argument  of  this  cause  by  the 
counsel  on  both  sides,  that  it  is  not  necessary 
for  me  to  go  into  that  subject  at,  length.  I  will, 
therefore,  proceed  to  show  its  applicability  to 
the  case  under  consideration.  The  whole  doc- 
trine rests  upon  the  ground  of  good  faith  and 
fair  dealing,  not  merely  as  regards  the  parties 
to  the  deed  or  instrument  which  is  to  operate 
as  an  estoppel,  but  also  as  to  bona  fide  pur- 
chasers, and  others  who  may  have  been  induced 
to  purchase  and  part  with  their  money,  or  who 
may  have  relinquished  other  rights  upon  the 
faith  of  recitals,  allegations,  and  other  repre- 
sentations contained  in  the  deed  or  instrument 
under  which  they  claim.  For  this  reason  the 
estoppel  runs  with  the  land,  or  the  interest 
therein  which  such  deed  or  instrument  pro- 
fesses to  convey,  transfer  or  release,  into  whose 
hands  soever  the  same  may  come,  for  the  pro- 
tection of  interests  thus  acquired;  and  not  only 
the  parties  to  such  instrument,  but  all  other 
persons  claiming  any  interest  in  the  lands  to 
which  the  estoppel  relates,  by,  from  or  under 
any  of  the  parties  to  such  instrument,  are 
estopped  and  prohibited  from  alleging  or  aver- 
ring anything  which  is  inconsistent  with  the 
instrument  itself.  Some  cases  were  cited  from 
the  decisions  of  our  own  courts,  to  show 
that  a  mere  quitclaim  deed,  does  not  oper- 
ate as  an  estoppel.  This  is  undoubtedly  so  ; 
for  a  quitclaim  deed,  upon  its  face  and  by 
its  terms,  only  purports  to  release  and  quit- 
claim whatever  interest  in  the  premises  the 
grantor  then  has.  But  even  in  a  deed  of  this 
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description,  if  the  grantor,  either  by  way  of 
recital  or  otherwise,  represents  himself  as  being 
the  owner  of  the  premises,  or  as  having  any  par- 
ticular estate  or  interest  therein,  or  as  being  en- 
titled to  transfer  a  right  or  interest  in  the  prem- 
ises in  a  particular  character,  such  grantor  and 
any  person  claiming  under  him  by  descent  or 
devise,  or  by  any  subsequent  conveyance  of 
the  premises,  will  be  estopped  from  alleging 
or  proving  the  contrary.  Applying  these  prin- 
19O*]  ciples  to  the  present  *case,  I  am  of  the 
opinion  that  Medcef  Eden,  the  younger,  and 
the  defendants  who  claimed  under  him,  must 
be  held  to  be  estopped  from  alleging  that  this 
mortgage  was  not  a  valid  and  subsisting  in- 
cumbrance  upon  the  premises,  and  which  the 
executors  had  a  right  to  assign  as  such.  The 
judge  who  tried  the  cause  was,  therefore,  right 
in  not  submitting  the  question,  as  to  the  ex- 
tinguishment of  the  mortgage,  to  the  jury,  as 
a  fact  for  them  to  determine  by  evidence  dehors 
the  assignment,  as  the  defendant  was  estopped 
from  alleging  or  proving  that  the  mortgage 
which  was  thus  assigned  was  not,  at  the  time 
of  such  assignment,  a  valid  and  subsisting 
mortgage. 

But  even  if  the  defendants'  counsel  are  right 
in  supposing  that  the  recitals  in  this  assign- 
ment show  that  Joseph  Eden' was  seised  of  the 
premises  under  the  will  of  his  father,  as  of  an 
absolute  and  irredeemable  estate,  subject  only 
to  the  executory  limitation  over  to  Medcef, 
upon  the  contingent  events  which  have  oc- 
curred, another  very  grave  and  most  important 
question  presents  itself  for  the  decision  of  this 
court;  that  is,  whether  this  assignment  did  not 
operate  so  as  to  pass  to  Joseph  Winter,  and 
through  him  to  the  lessor  of  the  plaintiff,  the 
contingent  right  of  Medcef  Eden,  the  younger, 
under  the  executory  clause  of  the  will.  When 
the  cause  of  Varick  v.  Jackson  was  before  this 
court,  I  expressed  the  opinion  that  the  jury  in 
that  case  must  have  decided  against  the  valid- 
ity of  the  execution  of  the  assignment  by  Med- 
cef Eden,  the  younger,  inasmuch  as  it  con- 
tained a  valid  conveyance  of  all  his  estate  in 
the  premises.  That  was  a  question  which  had 
not  been  discussed  on  the  argument  of  the 
cause,  as  it  only  arose  incidentally;  and  of 
course  I  did  not  stop  to  inquire  whether  the 
interest  of  Medcef  Eden,  the  younger,  was  a 
vested  estate,  or  a  vested  Interest  in  an  estate, 
under  an  executory  devise.  The  opinion  I 
then  expressed  was  based  upon  the  supposition 
which  I  believe  has  been  extensively  acted 
upon  in  this  State,  that  where  all  the  contin- 
gent estates  or  rights  in  land  have  actually  be- 
come vested  in  interest  in  the  persons  in  whom 
they  are  to  vest  as  estates  in  possession  upon 
the  happening  of  the  contingency,  a  convey- 
ance in  the  usual  form  and  upon  a  sufficient 
consideration,  in  which  every  person  having 
any  interest  in  or  incumbrance  upon  the  land 
191*]  *joins  as  a  grantor,  will,  in  one  way 
or  another,  operate  as  a  valid  transfer  to  the 
grantee  of  an  absolute  and  indefeasible  estate 
in  the  premises.  See  10  Co.,  49  a.  Although 
this  opinion  was  expressed  by  me  in  that  par- 
ticular case  without  much  consideration,  I  con- 
fess I  should  very  much  regret  to  find  myself 
compelled  to  adopt  the  conclusion  of  the  Su- 
preme Court  in  this  case,  that  Medcef  Eden, 
the  younger,  had  not  such  an  interest  in  the 
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premises,  under  the  will  of  his  father,  as  could 
be  released  or  assigned  during  the  lifetime  of 
his  brother  Joseph.  The  sanctioning  of  such 
a  principle  by  this  court,  I  think,  must  neces- 
sarily have  the  effect  to  unsettle  the  titles  to  a 
very  considerable  portion  of  the  real  property 
in  this  State;  especially  in  those  counties  where 
conveyances  by  fine  and  recovery  have  been 
seldom  adopted.  Since  the  passing  of  the  Stat- 
ute for  Abolishing  Entails,  the  limitation  over  . 
of  estates  among  children,  by  way  of  execu- 
tory devise,  as  in  this  case,  has  been  very  ex- 
tensively practiced  here;  and  I  am  inclined  to 
think  it  has  been  a  case  of  frequent  occurrence 
that  all  the  devisees  interested  in  the  land  un- 
der such  executory  limitations,  have  joined  in 
an  ordinary  conveyance  to  a  grantee,  under  a 
belief  that  he  would  thereby  become  absolute- 
ly entitled  to  the  whole  estate.  In  other  cases, 
the  owner  of  a  determinable  fee  has  taken  from 
the  person  contingently  entitled  to  a  future  es- 
tate in  the  premises,  by  way  of  executory  de- 
vise, a  mere  quitclaim  deed,  under  a  supposi- 
tion that  the  contingent  interest  was  thereby 
extinguished.  Besides,  from  the  very  nature 
of  these  contingent  interests  also,  the  Statute  of 
Limitations  cannot  commence  running  against 
them,  in  favor  of  a  person  claiming  under  the 
owner  of  the  determinable  fee,  until  20  years 
after  the  contingent  estate  shall  have  vested  in 
possession,  by  the  happening  of  the  contingen- 
cy upon  which  it  is  to  arise.  I  shall,  there- 
fore, proceed  to  examine  this  question  with 
that  care  and  deliberation  which  its  importance 
demands. 

Much  contrariety  of  opinion  will  be  found 
in  the  English  law  books  on  the  subject  of 
these  executory  interests;  and  many  decisions 
are  contained  in  the  reports  which  cannot 
easily  be  reconciled  with  each  other.  Execu- 
tory devises,  as  contradistinguished  from  con 
tingent  or  vested  remainders,  are*com-  [*192 
paratively  of  recent  origin.  They  differ  from 
remainders  in  this:  that  in  the  case  of  an  ex- 
ecutory devise,  the  whole  fee  either  descends 
to  the  heir  at  law  until  the  happening  of  the 
event  by  which  the  contingent  estate  is  to  vest, 
or  it  is  given  to  some  other  person  as  a  base  or 
determinable  fee,  or  is  parceled  out  among 
heirs  and  devisees  in  such  a  manner  as  to  ex- 
haust the  whole  estate;  and  technically,  there 
cannot  be  any  portion  of  the  estate  which  can 
vest  in  the  contingent  devisee  as  a  vested  estate, 
until  the  happening  of  the  contingency  upon 
which  it  is  to  vest  in  possession  as  well  as  in 
interest.  It  is  upon  this  technical  difficulty 
that  all  the  doubts  and  conflicting  opinions, 
first  as  to  the  descendibility,  secondly  as  to  the 
releasability,  thirdly  as  to  the  devisability,  and 
lastly  as  to  the  assignability  of  such  contin- 
gent rights,  have  been  founded.  When  the 
validity  of  these  contingent  limitations  first 
came  to  be  established,  they  were,  of  course, 
anomalous:  as  they  were  not  coupled  with  any 
estate,  although  actually  vested  in  interest  in 
some  person  in  being,  who  was  known  and 
identified  by  the  terms  of  the  will.  They  were, 
therefore,  in  the  first  place,  likened  to  mere 
naked  possibilities;  such  as  the  possibility  that 
a  son  may  inherit  an  estate  from  his  father; 
that  a  creditor  may  obtain  a  judgment  which 
may  Become  a  lien  upon  the  land  of  his  debtor; 
or  that  a  particular  person  by  marriage  and 
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the  birth  of  a  child,  may  become  a  tenant  by 
the  curtesy  in  the  lauds  of  a  feme  sole — in 
which  cases,  as  the  son,  creditor,  or  intended 
husband,  had  no  right  or  interest  whatever 
in,  or  claim  upon  the  land,  he  had  nothing 
which  could  be  released,  or  which  could  pass 
to  any  other  person  by  descent.  It  was  a  pos- 
sibility of  this  kind  to  which  Littleton  referred, 
in  section  446,  as  not  being  releasable.  In 
Wood's  case,  referred  to  in  1  Co. ,  98  b,  it  was 
held  that  in  the  case  of  a  covenant  to  stand 
seised  of  a  future  estate,  to  the  use  of  the  cov- 
enantee  and  his  heirs,  and  where  the  covenant- 
ee  died  before  the  happening  of  the  contin- 
gency, the  heir  took  by  descent;  and  it  was 
there  said  that  the  covenantee  only  had  a  pos- 
sibility of  a  use  which  could  not  be  released  or 
discharged.  Then  came  Lampet's  case,  10  Co., 
48  b,  where  it  was  held  that  a  contingent  future 
interest  in  a  term,  although  in  judgment  of  law 
the  term  was  less  than  the  life  estate  previously 
193*]  *limited  thereon,  was  releasable  or 
might  pass  to  the  personal  representative.  And 
in  Marks  v.  Marks,  1  Str.,  135,  which  came  be- 
fore Sir  Joseph  Jekyll.the  Master  of  the  Rolls, 
in  1718,  it  was  held  that  a  contingent  future  in- 
terest in  a  freehold  estate,  was  a  possibility 
coupled  with  an  interest  which  would  descend 
to  the  heir  at  law,  and  was  releasable;  and 
since  the  decision  of  this  last  case,  no  doubt 
seems  to  have  existed  in  England,  that  a  pos- 
sibility, coupled  with  a  future  interest,  was 
descendible;  if  from  the  nature  of  the  contin- 
gency the  interest  admitted  of  a  descent.  Also, 
that  such  possibilities  might  be  released  to  the 
tenant  of  the  freehold,  either  in  fact  or  in  law, 
or  to  any  person  entitled  to  a  freehold  estate, 
either  in  possession,  reversion  or  remainder, 
or  to  one  who  had  a  mere  right  in  respect  to 
privity  of  estate.  Since  that  time,  the  only 
question  which  has  arisen  seems  to  be,  whether 
such  interests  were  devisable  and  assignable, 
as  well  as  descendible  and  releasable.  The 
difficulty  on  this  subject  has  arisen  from  treat- 
ing contingent  or  executory  devises,  although 
vested  in  interest  and  right  in  a  person  in  esse, 
and  identified,  as  mere  vested  rights;  and  not 
as  partaking  of  the  character  of  vested  remain- 
ders, which  are  both  assignable  and  devisable, 
although  they  depend  upon  a  future  contin- 
gency, and  may  never  vest  in  possession.  By 
treating  them  as  mere  rights  of  action,  or  of 
entry,  and  likening  them  to  such  rights  as 
could  only  be  obtained  of  the  common  law  by 
entry  or  by  action,  and  by  applying  to  them 
the  principles  of  the  common  law  doctrine  as 
to  the  sale  of  litigated  rights,  and  the  statutes 
against  champerty,  the  English  black-letter 
lawyers  succeeded  for  a  long  time  afterwards 
in  rendering  it  doubtful  whether  they  were 
devisable,  or  could  be  assigned  to  a  stranger 
at  law,  although  it  was  perfectly  well'settled 
that  they  could  be  both  devised  and  assigned 
in  equity.  Since  the  decision  of  the  Court  of 
C.  P.  in  Roe  v.  Jones,  1  H.  Bl.,  30,  which  was 
affirmed  upon  a  writ  of  error  to  the  Court  of 
K.  B.  in  1789,  3  T.  R.,  88,  it  appears  to  be 
finally  settled  in  England,  that  possibilities, 
coupled  with  an  interest,  although  not  technic- 
ally clothed  with  an  estate  in  possession,  re- 
version or  remainder,  are  in  the  nature  of  re- 
mainders, and  as  such  are  devisable.  And  al- 
though it  appears  by  the  opinions  of  Ld.  Ken- 
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yon  *and  Mr.  J.  Ashurst,  in  that  case,  [*194 
that  it  was  considered  by  them  as  previously 
settled  that  such  interests  were  assignable  at 
law  as  well  as  in  equity,  yet  it  is  still  ques- 
tioned by  many  of  the  English  elementary 
writers  whether  such  estates  are  in  fact  assign- 
able; notwithstanding  it  is  well  settled  that 
they  will  pass  to  an  assignee  under  the  bank- 
rupt law.  Mr.  Frasier,  the  editor  of  a  recent 
edition  of  Coke's  reports,  in  a  note  to  Shelley's 
case.  1  Co.,  99  a,  note,  n.  2,  says,  where  a  pos- 
sibility is  coupled  with  an  interest,  as  where 
the  person  who  is  to  take  upon  the  happening 
of  the  contingency  is  fixed  and  ascertained,  it 
may  not  only  be  bound  by  estoppel  or  contract, 
but  may  also  be  released,  pass  under  the  bar- 
gain and  sale  of  commissioners  of  bankrupts, 
or  be  devised;  though  it  cannot  be  granted  or 
transferred  by  the  ordinary  rules  of  the  com- 
mon law.  He  refers  to  Preston  as  authority 
for  this  doctrine.  1  Prest.,  Estates,  76.  Mr. 
Butler,  in  his  note  to  Coke  upon  Littleton, 
Co.  Litt.,  265  a,  n.  212,  says  that  it  has  been 
contended  to  be  a  rule  at  law,  that  whatsoever 
is  devisable  may  be  granted;  and  consequently, 
that  the  case  of  Roe  v.  Jones,  is  an  authority  to 
show  that  contingent  executory  estates  and 
interests  may  also  be  granted.  Jicklings,  in 
his  valuable  treatise  on  the  Analogy  between 
Legal  and  Equitable  Estates,  says,  that  under 
the  generic  term  of  possibilities  coupled  with 
an  interest,  may  be  classed  all  contingent  and 
executory  interests  in  land — as  springing  and 
shifting  uses,  contingent  remainders  and  ex- 
ecutory devises;  and  after  stating  the  rule  of 
the  ancient  common  law,  that  no  possibility  or 
right  or  thing  in  action  could  be  granted,  he 
proceeds  to  say  that  such  interests  are  clearly 
releasable,  although  not  devisable.  He  then 
adverts  to  the  more  modern  decisions,  which 
settle  the  question  that  such  possibilities, 
coupled  with  an  interest,  are  devisable;  and 
concludes  with  a  very  strong  intimation  of  his 
opinion  that  such  interests,  when  the  person 
who  is  to  take  upon  the  happening  of  the  con- 
tingency is  ascertained,  as  in  the  present  case, 
are  universally  transferable  even  at  law.  Ather- 
ly,  in  his  valuable  treatise  on  Marriage  Settle- 
ments, is  clearly  of  the  opinion  that  such  in- 
terests are  assignable,  and  may  be  bound  by  a 
settlement  at  law.  Ath.,55.  Indeed,  I  know 
of  no  principle,  *either  of  law  or  of  [*195 
common  sense,  which  should  prevent  the  re- 
lease, devise  or  transfer  of  such  an  interest,  in 
the  same  manner  that  a  future  estate  in  lands, 
by  way  of  remainder.may  be  transferred,  after 
it  has  actuallv  vested  in  interest,  but  not  in 
possession.  See,  also,  1  Deac.  Bk.  L.,  364,  S. 
P.  I  am,  therefore,  of  opinion  that  by  the 
assignment  from  Joseph  and  Medcef  Eden  to 
Winter,  whether  it  be  considered  as  an  assign- 
ment of  a  mortgage  interest  or  as  a  grant  of  the 
freehold,  the  whole  estate  and  interest'of  Med- 
cef Eden,  the  younger,  to  which  he  was  con- 
tingently entitled  under  the  executory  limita- 
tion in  the  will,  passed  to  Winter,  and  was 
vested  in  the  lessor  of  the  plaintiff  at  the  time 
of  the  commencement  of  this  suit.  The  case 
of  Doe  v.  Tompkins.  2  Maule  &  S.,  165,  referred 
to  in  the  opinion  of  Mr.  J.  Nelson,  as  being 
analogous  to  the  present  case,  although  at  first 
it  appears  to  be  so,  yet,  upon  a  careful  exam- 
ination, will  be  found  entirely  different  in  prin- 

348 


195 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1834 


ciple.  There  the  estate  was  first  limited  to 
the  two  sisters  for  their  joint  lives  as  tenants  in 
common;  then  a  contingent  remainder  in  the 
whole  estate  was  given  to  the  survivor  for  life, 
with  power  to  such  survivor  to  devise  the  fee. 
One  of  the  sisters  undertook  to  devise  the  fee 
during  the  lifetime  of  the  other  sister ;  of 
course,  before  it  could  be  known  whether  the 
remainder  for  life  would  vest  in  her  or  her 
sister.  Until  that  question  was  determined  by 
the  death  of  the  sister,  the  power  to  devise  was 
a  mere  naked  possibility,  not  coupled  with 
any  estate  or  vested  interest  in  the  execution 
of  the  power.  In  this  respect  it  was  like  a  con- 
tingent limitation  to  the  heir  of  A,  where,  of 
course,  the  person  who  was  to  take  upon  the 
happening  of  the  contingency,  could  not  be 
known  or  ascertained  during  the  life  of  A.  In 
the  present  case  there  was  no  uncertainty  as  to 
the  person  who  was  to  take  the  executory  in- 
terest in  Joseph's  share,  provided  the  double 
contingency  upon  which  the  executory  estate 
was  given  over  to  Medcef  should  ever  occur. 
It  was  Medcef,  and  he  alone,  who  was  to  take 
upon  the  occurrence  of  the  contingency  con- 
templated by  the  testator.  In  this  respect  it 
was  the  ordinary  case  of  a  limitation  of  an  es- 
tate to  one  child  in  fee,  with  a  contingent  lim- 
itation over  to  another,  if  the  first  should  die 
without  issue  in  his  lifetime;  in  which  case  the 
196*]  *first  takes  a  present  freehold  in  pos- 
session, and  the  last  a  vested  interest  in  the 
contingent  fee,  immediately  upon  the  death  of 
the  testator.  That  a  similar  executory  interest 
was  vested  in  Joseph,  in  respect  to  another 
part  of  the  testator's  estate  which  was  first 
given  to  Medcef  in  fee, does  not  alter  the  nature 
of  the  contingent  interest  of  the  latter  in 
Joseph's  share. 

If  a  majority  of  the  court  should  concur  with 
me  in  the  conclusions  at  which  I  have  arrived, 
the  judgment  of  the  Supreme  Court  should  be 
reversed,  and  that  of  the  Superior  Court  af- 
firmed; in  which  event,  the  judgment  of  this 
court  must  be  special,  in  consequence  of  the 
several  changes  of  parties  since  the  commence- 
ment of  the  suit  in  the  court  below. 

By  Mr.  Senator  Tracy.  One  of  the  ques- 
tions which  this  case  presents  for  decision  is, 
whether  the  execution  of  the  assignment  of 
the  mortgage  to  Joseph  Winter,  by  Joseph  and 
Medcef  Eden,  was  competently  proved;  or 
rather,  if  it  were  correct  for  the  judge,  under 
the  circumstances  appearing  at  the  trial,  to  ad- 
mit evidence  of  the  signatures  of  Joseph  and 
Medcef  Eden,  after  it  was  proved  that  Eliza 
Bellamy,  the  subscribing  witness.could  not  be 
found,  but  before  proof  of  her  handwriting  or 
proof  offered  that  faithful  but  unsuccessful 
efforts  had  been  made  to  find  witnesses  ac- 
quainted with  her  handwriting. 

It  is  now  so  well  settled,  as  not  properly  to 
be  drawn  into  question,  that  the  rule  prescrib- 
ing the  order  of  proof  to  the  execution  of  a 
sealed  instrument  is:  1.  The  production  of 
the  subscribing  witness;  2.  Where  the  witness 
is  dead,  out  of  the  jurisdiction  of  the  court, 
incompetent  from  crime  or  interest,  or  after 
diligent  inquiry  cannot  be  found,  then  proof 
of  his  handwriting;  3.  On  the  proof  of  any  of 
the  facts  which  excuse  the  production  of  the 
witness,  and  the  additional  proof  of  diligent 
and  fruitless  exertions  to  prove  his  handwrit- 
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ing,  then  proof  of  the  handwriting  of  the  par- 
ty to  the  deed.  The  proof  of  the  handwriting 
of  the  subscribing  witness,  so  far  as  I  am  ac- 
quainted with  decisions  has  been  always  re- 
garded higher  in  nature,  perhaps  I  should 
rather  say  safer  and  more  satisfactory,  than 
proof  of  the  handwriting  of  the  party.  I  ac- 
knowledge *the  reason  of  this  prefer-  [*197 
ence  is  not,  at  first  glance,  perfectly  obvious  ;. 
and  that  it  is  not,  has  induced  some  learned 
judges,  without,  I  am  now  satisfied,  due  reflec- 
tion, to  question  the  wisdom  of  the  rule,  and 
by  their  doubts  throw  over  it  a  shade  of  dis- 
credit. But  whatever  may  have  been  the  or- 
igin of  this  rule,  whether  in  the  circumstances 
curiously  and  learnedly  detailed  by  Oh.  J. 
Kent,  3  Johns.,  477,  or  in  principles  of  a  more 
universal  and  enduring  nature,  I  am  persuaded 
that  good  reasons  may  be  found  for  maintain- 
ing it,  over  and  above  the  consideration  of  its 
being  so  long  settled  and  acknowledged.  One 
of  them,  which  strikes  me  as  very  apparent 
and  forcible.is  the  greater  risk  a  person  incurs 
in  forging  the  signatures  of  both  witnesses  and 
party,  than  of  the  party  alone  ;  coupled  with 
which  consideration  is  the  important  one,  that 
in  the  suit  on  the  obligation,  the  person  whose- 
name  was  forged  as  the  subscribing  witness, 
would  be  a  competent  witness  to  prove  the 
forgery  of  his  signature,  while  a  party  might 
be  compelled  to  sit  silently  by,  as  I  have  myself 
witnessed,  and  see  an  instrument,  to  which  he 
was  an  utter  stranger,  proved,  by  evidence  of 
his  handwriting,  to  have  been  executed  by 
him.  But,  without  looking  for  further  rea- 
sons in  support  of  the  rule,  it  is  sufficient  for 
governing  my  judgment  in  this  case  that  such 
is  the  rule.  None  of  the  cases  which  have  been, 
cited  question  the  obligation  of  the  rule  in  re- 
spect to  instruments  under  seal;  and  in  the 
cases  in  this  State,  where  it  has  been  relaxed  in 
regard  to  instruments  not  sealed,  it  was,  if  I 
understand  the  principle  of  the  decisions,  only 
on  proof  of  the  explicit  acknowledgment  of 
the  execution  by  the  party.  The  case  in  6 
Binn.,  50,  shows  only  that,  while  the  judge 
had  doubts  of  the  wisdom  of  the  rule,  he 
looked  upon  it  as  too  firmly  settled  to  be  de- 
parted from;  and  the  case  in  10  Serg.  &  R.  is 
simply  a  reiteration  of  the  same  views,  and  al- 
most in  the  same  words.  The  incidental  re- 
mark of  Oh.  J.  Savage,  2  Wend.,  575,  referred 
only  to  the  reasonableness  of  preferring  a  par- 
ty's acknowledgment  to  proof  of  the  signature 
of  a  subscribing  witness.  The  case  in  11 
Mass.,  309,  was  on  the  principle  and  authority 
of  Hall  v.  Phelps,  2  Johns.,  450;  and  the  dis- 
tinction is  expressly  taken  between  an  unsealed 
and  a  sealed  instrument,  the  court  remarking, 
*that  in  proving  the  latter,  "something  [*198> 
more  is  necessary  to  be  proved  than  the  mere 
signature  of  the  party."  The  case  in  3  Binn., 
192,  is  where  proof  was  allowed  of  the  party's 
signature,  after  diligent  and  unsuccessful  ex- 
ertions to  find  proof  of  the  handwriting  of  the 
subscribing  witness, who  was  out  of  the  State; 
and  the  decision  no  way  impugns  the  general 
rule.  There  is,  however,  in  the  case,  a  sug- 
gestion of  Ch.  J.  Tilghman,  entitled  to  much 
consideration,  and  which,  as  far  as  the  power 
of  this  court  can  be  legitimately  exerted,  I  am 
disposed  to  have  recognized  as  a  rule;  it  is, 
that  in  addition  to  proof  of  the  signature  of 
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the  subscribing  witness,  that  of  the  party's 
handwriting  should  be  alwafs  superadded. 
Such  I  believe  to  be  already  the  rule  adopted 
to  a  considerable  extent  on  trials  in  this  State, 
and  I  am  not  sure  we  are  not  justified  in  estab- 
lishing it  to  be  a  general  rule  of  evidence.  But 
to  return  to  the  immediate  question.  I  am  con- 
vinced that  there  is  no  authority  that  counte- 
nances an  inversion  of  the  order  of  the  rule,  so 
as  to  admit  proof  of  the  party's  signature,  be- 
fore showing  distinctly  that  proof  cannot  -be 
found  of  the  handwriting  of  the  subscribing 
witness.  Even  the  learned  judge  who  tried 
the  cause,  though  he  has,  as  I  think,  departed 
from  the  rule,  does  not,  as  appears  from  his 
opinion  before  us,  either  deny  its  force  or 
question  its  wisdom.  I  quote  from  his  re- 
marks on  this  point,  not  only  for  the  benefit 
of  his  authority,  and  the  cases  he  cites  in  sup- 
port of  the  rule,  but  also  to  show  where,in  the 
application  of  the  rule  to  the  case  before  him, 
he  seems  to  have  fallen  short  of  the  acute  dis- 
crimination and  accurate  reasoning  for  which 
his  decisions  generally  are  so  much  distin- 
guished. "The  general  rule  (he  observes)  un- 
doubtedly is,  that  the  execution  of  a  sealed  in- 
strument must  be  proved  by  the  subscribing 
witness,  if  he  can  be  produced,  and  that  evi- 
dence of  the  handwriting  of  the  party  is  not 
competent  until  the  absence  of  the  witness  is 
accounted  for.  5  Cow..  385.  But  it  appears 
to  be  now  settled,  that  when  the  name  of  the 
subscribing  witness  is  fictitious,  or  when  after 
diligent  inquiry  nothing  can  be  heard  of  him, 
so  that  he  can  neither~be  produced  nor  his 
handwriting  proved;  or  when  he  is  dead,  or 
out  of  the  jurisdiction  of  the  court, and  no  proof 
of  his  handwriting  can  be  obtained;  in  all 
199*]  these  cases  *it  is  competent  to  prove 
the  handwriting  of  the  party  himself.  1  Phil. 
Ev..  363;  Peake,  JT.  P.,  23;  3  Binn.,  192;  1 
Hayw.,  238;  2  Garth.,  183.  The  general  prin- 
ciple to  be  extracted  from  all  these  cases  is, 
that  the  court  must  be  satisfied  that  a  diligent 
and  bonafide  search  for  the  witness  has  been 
made;  and  whether  that  search  is  seasonable, 
must  depend  in  a  degree  upon  the  circum- 
stances of  each  case.  'The  rules  and  practice 
of  the  courts  (says  (Jh.  J.  Kent)  leave  this  point 
with  some  latitude  of  discretion.'  11  Johns., 
65."  By  the  foregoing  extract,  it  will  be  ob- 
served that  the  judge,  after  correctly  stating 
the  law  of  the  rule,  proceeds  to  deduce  from  it 
the  general  principle  that  the  court  must  be 
satisfied  that  a  diligent  and  bona  fide  search  for 
the  witness  has  been  made.  So  far  as  this  princi- 
ple goes,  it  is,  undoubtedly,  correct,  and  it  goes 
far  enough  to  dispense  with  the  production  of 
the  subscribing  witness;  but  this  is  but  part  of 
the  principle  which  his  authorities  establish — 
the  other  part  is,  that  the  court  must  have  equal 
proof  of  a  diligent  an dbonafide search  for  proof 
of  the  handwriting  of  the  witness,  before  it  can 
admit  evidence  of  the  party's  signature.  It  is 
by  omitting  to  extract  this  other  part  of  the 
principle  from  the  cases,  that  the  judge 
reaches  so  easily  the  conclusion  contained  in 
the  next  paragraph  of  his  opinion,  "that  the 
secondary  proof  of  the  execution  of  the  instru- 
ment was  properly  admitted;"  and  it  is  by  a 
like  process  of  reasoning  that  he  concludes, 
that  because  a  diligent  inquiry  had  been  made 
for  the  witness,  and  nothing  could  be  heard  of 
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her,  "it  follows  that  no  evidence  of  her  hand- 
writing could  be  produced,  and  the  only  re- 
maining proof  in  the  case  must  be  that  of  the 
handwriting  of  the  party."  I  am  not  ready  to- 
concede  that  a  court  can  in  any  case  dispense 
with  the  order  of  proof  required  by  the  rule, 
so  as  to  admit  evidence  of  the  handwriting  of 
the  party,  until  some  evidence  has  been  offered 
to  show  that  the  handwriting  of  the  witness 
could  not  be  proved — not  even  if  the  court  feel 
satisfied  in  inferring  that  the  same  facts  which 
account  for  the  non-production  of  the  witness 
make  it  improbable  that  his  handwriting  could 
be  proved;  for  this  is  enabling  a  court  to  over- 
leap a  positive  rule  of  evidence,  on  its  own  no- 
tions that  its  application  is  inconvenient  or 
unnecessary  in  the  particular  *case.  [*2OQ 
Nor  do  I  understand  the  remarks  of  Ch.  J. 
Kent,  11  Johns.,  65,  as  in  any  respect  sanc- 
tioning such  a  principle.  True  it  is  that  the 
proofs  offered  for  dispensing  with  primary  to 
let  in  secondary  evidence  are  addressed  to  the 
court,  which,  in  the  exercise  of  a  sound  legal 
discretion — a  discretion  itself  the  subject  of  re- 
view— is  to  determine  on  the  sufficiency  of  the 
proof  thus  addressed  to  it;  and  in  this  respect, 
and  in  this  only,  is  it  necessary  that  there 
should  be  allowed  "some  latitude  of  discre- 
tion." But  this  is  not  a  latitude  of  discretion 
to  authorize  in  any  case  a  dispensing  with  the 
rule  altogether,  for  this  would  be  a  discretion 
not  upon  the  sufficiency  of  proofs,  but  over 
the  law  itself  prescribed  for  their  government. 
But  if  there  can  be  a  case  imagined,  which  I 
do  not  believe,  where  proof  that  a  subscribing 
witness  cannot  be  found,  shall,  of  itself,  be 
deemed  evidence  that  his  handwriting  cannot 
be  proved,  this  surely  is  not  such  a  case.  Here 
the  proof,  on  the  part  of  the  plaintiff,  shows 
that  Eliza  Bellamy,  the  subscribing  witness, 
was  from  16  to  20  years  of  age  at  the  time  of 
the  assignment;  that  she  was  housekeeper  for 
the  Edens  all  the  time  they  lived  at  Mount 
Pleasant,  between  one  and  two  years;  and  that 
the  witness  proving  these  facts  lived  near  her 
all  this  time.  On  this  proof  nothing  can  be 
more  inconsequential  than  the  conclusion  that 
because  the  witness  did  not  know  what  had  be- 
come of  Eliza  Bellamy,  therefore  he  had  na 
knowledge  of  her  handwriting.  What  motive 
prevented  the  plaintiff  from  asking  his  own 
witness,  then  in  court,  whether  he  knew  Eliza 
Bellamy's  handwriting  is  not  morally  certain, 
but  it  is  legally  certain  that  it  was  a  sinister  one 
— an  apprehension  that  the  answer  would  affect 
his  case  prejudicially.  Stark.  Ev.,  pt.  1,  sec. 
75.  Again;  the  other  witness,  James  Agnew, 
so  far  from  showing  that  no  witnesses  could  be 
found  to  prove  Eliza  Bellamy's  handwriting, 
shows  what  makes  it  probable  that  they  might 
be  found.  The  sole  object  of  his  inquiry 
seems  to  have  been  for  the  person  of  Eliza  Bel- 
lamy, and  not  for  proof  of  her  handwriting, 
nor  even  for  persons  who  knew  her.  He  tes- 
tifies, to  be  sure,  that  "  he  knew  no  person  but 
Merritt  who  knew  her,"  but  he  heard  of  others 
"who  had  heard  of  her."  It  is  no  unreasonable 
*presumption,  that  if  he  had  sought  [*2O1 
those  who  "  had  heard  of  her,"  he  might  have 
obtained  information  of  others  who  had  known 
her  and  were  acquainted  with  her  handwriting; 
at  least  it  was  a  natural  path  to  such  proof,  but 
he  did  not  follow  it.  But  without  pursuing  the 
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matter  further  than  the  omission  to  attempt 
proving  her  signature  by  David  Merritt,  this 
alone  suffices  to  compel  me  to  decide  that  the 
exception  to  the  proof  of  the  party's  handwrit- 
ing, at  the  stage  when  it  was  introduced,  was 
well  taken;  and  on  this  ground,  at  least,  the 
Supreme  Court  was  right  in  reversing  the  judg- 
ment of  the  court  below.  But  to  reverse  the 
judgment  for  this  cause  only,  and  order  a  ve- 
nire de  novo,  would  be  renewing  and  continu- 
ing a  litigation  already  surprisingly  protracted; 
and  as  the  merits  of  the  whole  case  have  been 
fully  and  ably  argued,  it  is  right  to  make,  if 
possible,  a  definitive  disposition  of  it. 

All  the  questions  affecting  the  title  of  the  re- 
spective parties,  arise  upon  the  construction 
and  effect  of  the  instrument  executed  by  Joseph 
and  Medcef  Eden  to  Joseph  Winter*  Sep.  1, 
1804,  and  which  is  termed  an  assignment  of  a 
mortgage;  and  these  questions  are:  1.  Whether 
the  act  of  assignment  by  the  Edens  does  not  of 
itself  prove  that  the  mortgage  was  outstanding 
and  valid  and,  consequently,  a  subsisting  and 
enforcible  lien  on  the  lot;  2.  Whether,  if  Med- 
cef Eden  the  elder  had  a  freehold  estate,  so 
that  the  mortgage  in  his  hands  was  sunk  and 
extinguished,  his  sons  were  not  concluded  and 
estopped,  by  assigning  the  mortgage,  from  af- 
terwards alleging  any  fact  to  show  that  the 
mortgage  had  ceased  to  be  a  lien  on  the  prem- 
ises; 3.  If  neither  of  these  grounds  is  sustained, 
then  whether  the  instrument  of  assignment 
was  a  valid  and  sufficient  conveyance  to.  Jo- 
seph Winter  of  all  the  estate  and  interest  which 
the  brothers,  Joseph  and  Medcef,  had  in  the 
estate  under  their  father's  will.  The  examina- 
tion of  these  propositions  will  necessarily  em- 
brace also  the  examination  of  the  two  principal 
propositions  on  the  part  of  the  defendants, 
which  are:  1.  That  the  instrument  of  assign- 
ment purports  to  convey  a  freehold  estate  from 
Joseph  Eden  to  Joseph  Winter,  and  that  Win- 
ter, by  accepting  such  conveyance,  is  estopped 
from  alleging  that  he  acquired  only  a  mort- 

fige  interest,  or  that  the  Edens  had  not  a  free- 
OS*]  hold  estate;  *2.  That  Medcef  Eden, 
when  he  executed  the  conveyance,  had  no  in- 
terest in  the  premises  which  could  pass  by  deed. 
The  second  proposition  for  the  plaintiff,  as  I 
have  stated  it,  contains,  it  will  be  seen,  the 
whole  strength  of  his  first  proposition  and  some- 
thing more;  and  it  also  embraces  the  defend- 
ants' proposition  of  a  counter  estoppel,  so  that 
the  three  may  naturally  be  disposed  of  to- 
gether, in  the  exposition  of  my  views  of  the 
construction  and  effect  which  must  be  given  to 
the  instrument  executed  by  the  Edens  to 
Winter. 

But  before  doing  so,  and  to  do  so  intelligibly, 
it  is  proper  to  explain  my  conclusions  on  the 
facts  appearing  in  the  case  out  of  the  instru- 
ment, and  which  may  afford  an  important  aid 
to  us  for  finding  its  true  construction,  and  by 
its  true  construction  is  understood  that  con- 
struction which  the  parties  intended  it  to  have 
when  they  executed  it.  It  can  scarcely  be  nec- 
essary to  cite  authorities  to  sustain  what  the 
first  principles  of  reason  and  justice  dictate, 
that  the  intention  of  parties  to  an  instrument  is 
what  should  be  first  sought.  It  is  a  maxim 
of  the  highest  antiquity  m  the  law,  that  all 
deeds  shall  be  construed  favorably,  and  as  near 
the  apparent  intention  of  the  parties  as  possible, 
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consistent  with  the  rules  of  law.  4  Crui.  Dig., 
tit.  32,  Deed,  en.  19.  The  first  fact  then  desir- 
able to  be  ascertained  is,  whether  the  elder 
Eden  had  any,  and  if  any,  what  estate  in  the 
premises,  previously  to  his  purchasing  the 
mortgage  of  Sheffield  Howard.  I  confess  this 
fact  seems  to  me  to  have  less  importance  than 
is  attached  to  it  by  the  parties,  if  we  can  judge 
by  the  eagerness  with  which  they  contest  it. 
To  be  sure,  if  Medcef  Eden  the  elder  was  in 
possession,  claiming  title  when  he  acquired  the 
mortgage  by  assignment,  there  can  be  no  doubt 
that  the  mortgage  would  be  merged  and  extin- 
guished in  the  greater  estate .  The  reasonable- 
ness of  this  principle  is  no  less  apparent 
than  the  authorities  for  it  are  plain  and  posi- 
tive. James  v.  Morey,  2  Cow.,  300,  313,  318  ; 
4  Kent  Com.,  102;  18  Ves.,  393.  But  the  evi- 
dence of  this  fact  is  loose  and  unsatisfactory, 
and  it  is  not  aided  by  the  verdict  for  the  judge, 
on  the  trial,  regarding  the  whole  question  be- 
tween the  parties  to  turn  on  the  execution  of 
the  assignment  by  Medcef  Eden  the  younger  to 
Winter,  took  from  the  jury  the  power  of  decid- 
ing upon  the  conflicting  proof  asto*the  [*2O3 
original  possession  and  claim  of  the  elder  Eden. 
If,  therefore,  the  fact  whether  the  elder  Eden's 
possession  was  anterior  to  his  purchase  of  the 
mortgage  from  Sheffield  Howard,  be  as  im- 
portant as  the  counsel  have  seemed  to  regard 
|t,  the  judgment  below  for  this  cause  also 
should  be  reversed,  and  a  new  trial  directed, 
that  the  jury  might  pass  on  the  evidence  to  this 
fact;  but,  in  my  view  of  the  case,  it  is  of  very 
little  importance  whether  the  elder  Eden  went 
into  possession  anterior  to  or  at  the  time  of  pur- 
chasing the  mortgage  from  Howard  or,  indeed, 
what  his  precedent  claim  to  the  premises  was. 
It  is  undisputed  that  he  was  in  possession  at 
least  as  early  as  the  date  of  the  assignment, 
which  was  Dec.,  1783,  and  all  the  facts  prove, 
beyond  reasonable  doubt,  that  when  in  posses- 
sion he  claimed  to  be  the  owner;  and  it  is  as 
satisfactorily  established  as  under  the  circum- 
stances of  the  case  can  be  expected,  that  dur- 
ing the  whole  period  of  his  possession  his  con- 
duct was  consistent  with  his  claim  of  title  to 
the  freehold.  That  it  was  a  just  and  legal  title 
to  the  fee  was  not  attempted  to  be  shown,  nor 
is  it  necessary  it  should  be;  it  is  sufficient  that 
it  was  a  claim  and  title  enough  to  constitute 
his  possession  adverse  to  whomsoever  had  a 
better  title,  if  there  was  such  a  person,  which 
is  not  very  certain  and,  consequently,  sufficient 
to  lay  the  foundation  for  a  title,  which  20 
years'  possession  would  mature  and  perfect. 
It  is  idle  to  say  that  he  was  in  possession  as 
mortgagee.  No  matter  if  it  was  in  that  char- 
acter that  his  possession  commenced,  when  we 
see  him  instantly  disclaiming  it  and  holding 
himself  out  to  the  world  as  the  absolute  owner. 
To  this  point  the  proof  is  all  one  way,  and  the 
conclusion  cannot  be  escaped  that  he  claimed 
some  other  and  greater  estate  in  the  premises 
than  that  of  assignee  of  the  mortgage  from 
Bridgewater  to  Howard.  This  claim  was  co- 
eval with  his  possession,  for  there  is  no  reason 
to  suppose  it  was  intermitted  during  the  15 
years  that  he  lived,  after  it  commenced  ;  and 
his  solemn  disposition  of  the  property  in  his 
last  will  and  testament  as  a  freehold,  and  in  the 
same  form  and  manner  as  he  gave  his  other  es- 
tates, which  were  confessedly  freeholds,  leaves 
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no  doubt  of  the  nature  of  his  possession  nor, 
consequently,  of  the  possession  which  at  his 
•death  devolved  on  Joseph  Eden,  his  son  and 
2O4*J  devisee.  *This  possession  by  Joseph,  or 
others  claiming)under  him,  continued  unbroken 
and  undisputed  for  6  years,  and  up  to  the  time 
of  the  assignment  of  the  mortgage  to  Joseph 
Winter,  making  the  whole  a  continuous  posses- 
sion adverse  to  all  claiming  title,  if  any  there 
were,  of  about  21  years.  That  such  a  possession, 
however  commenced,  after  lasting  20  years, 
•constituted  a  complete  title,  admits  of  no  ques- 
tion ;  for  even  had  the  elder  Eden  taken  pos- 
session acknowledgedly  as  mortgagee,  the 
lapse  of  time,  perhaps  without,  but  certainly 
•coupled  as  it  was  with  a  claim  of  a  different 
estate,  would  extinguish  all  right  of  redemp- 
tion in  the  mortgagor  or  his  representatives, 
and  make  the  title  as  conclusive  against  him  as 
against  the  rest  of  the  world;  to  this  point  there 
are  numerous  and  direct  authorities,  but  I  will 
refer  only  to  a  few  among  them.  3  Atk.,  313; 
2  Sch.  &  L.,  637  ;  1  Ves.  &  B.,  538  ;  2  Jac.  & 
W.,  88;  10  Wh.,  168,  174. 

In  any  view,  then,  that  can  be  taken  of  the 
•elder  Eden's  title,  the  title  of  Joseph  Eden,  the 
son.  Sep.  1,  1804,  the  date  of  the  conveyance 
to  Joseph  Winter,  aside  from  his  assignment 
under  the  Insolvent  Law,  which  it  is  not  neces- 
sary to  notice  now,  was  perfect  and  complete 
to  as  large  an  estate  as  he  could  take  under  his 
father's  will.  What  this  estate  was,  admits  I 
think  of  no  doubt;  for  notwithstanding  the 
-criticism  made  at  the  argument  as  to  the  tech- 
nical construction  of  .the  language  of  the  will, 
and  especially  on  the  word  "bequeath,"  it  is 
very  plain  that  the  elder  Eden  intended  to  de- 
vise and  actually  did  devise  this  lot  to  his  son 
Joseph  in  the  same  tenure  as  the  other  lands 
which  he  gave  to  him;  which  tenure  has  been 
repeatedly  decided  by  this  court  to  be  a  de- 
terminable,  qualified  or  base  fee.  This  fee  or 
freehold  estate,  although  the  title  to  it  might 
have  been  defective  at  the  time  of  the  devise, 
had  become  perfect  in  Joseph,  so  that  no  per- 
son not  claiming  under  him  could  disturb  him 
in  it.  It  is  not  necessary  to  speak  in  this  place 
•of  the  continued  interest  of  Medcef ,  the  broth- 
er, as  my  object  here  is  first  to  establish  what 
I  deem  an  important  proposition,  to  aidin  con- 
struing the  instrument  or  assignment  given  to 
Winter — which  proposition  is,  that  when  Jo- 
seph Eden  was  about  to  execute  that  instru- 
2O5*]  ment,  *he  was  in  fact  the  owner  of  the 
freehold  described  in  the  mortgage.  With 
this  proposition  established  and  borne  in  mind, 
to  assist  in  determining  the  true  meaning  of 
the  parties  to  the  conveyance,  we  shall  be  pre- 
pared to  enter  into  the  murky  maze  of  the  doc- 
trine of  estoppels,  with  the  best  light  that  can 
be  had  for  guiding  us  safely  through  it. 

Ld.  Coke  calls  estoppels  "an  excellent  and 
-curious  kind  of  learning,"  and  so,  indeed,  it 
may  be  for  those  who,  reveling  in  the  glorious 
uncertainty  of  the  law.  drive  a  profitable  trade 
in  vain  sophisms  and  frivolous  subtleties;  but 
to  a  plain  mind,  which  has  no  aid  to  the  in- 
quiry but  common  sense,  and  no  motive  but 
truth  and  justice,  "this  excellent  and  curious 
learning"  appears  only  as  a  metaphysical  jun- 
gle, darkly  thick  with  obscure  distinctions  and 
palpable  contradictions,  so  that  the  eye  of 
unsophisticated  reason  must  despair  to  pene- 
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trate  it.  Let  him  who  would  vindicate  this 
learning  of  estoppels,  from  what  may  seem  a 
rash  and  unfounded  aspersion,  open  Com.  Dig. 
or  Vin.  Abr.  at  this  title,  and  read,  among 
many  others,  consecutive  propositions  like  the 
following:  "Estoppels  ought  to  be  certain  to 
every  intent;"  "If  an  estoppel  be1  certain  to 
common  intent,  it  is  sufficient;"  "A  rehearsal 
of  a  deed  shall  never  be  an  estoppel;"  "If  a 
man  by  indenture  recite  the  deed,  it  shall  es- 
top him;"  and  I  am  persuaded,  unless  he  have 
a  clue  to  this  labyrinth  that  I  have  not  found 
— a  light  through  this  "palpable  obscure"  of 
which  I  am  deprived — he  will  agree  with  me 
that  this  '  'excellent  and  curious  kind  of  learn- 
ing" is  little  better  than  a  chaotic  mass  of  cru- 
dities, contradictions  and  absurdities,  scarcely 
more  intelligible  than  the  many-tongued  jar- 
gon of  Babel;  at  any  rate,  that  it  has  no  pre- 
tension to  the  character  of  a  science — as  that 
term  has  been  happily  defined — "the  knowl- 
edge of  many,  orderly  and  methodically  ar- 
ranged, so  as  to  become  attainable  by  one." 

I  shall  not  deny,  nor  do  I  doubt'  that  this 
doctrine,  in  its  virgin  purity  and  simplicity, 
before  it  was  bedizened  and  obscured  with  the 
meretricious  and  many  colored  draperv  in 
which  lawyers  and  judges  have  dressed  it, 
was  consistent  with  truth  and  justice  and  good 
sense;  but  legal  ingenuity  has  spun  and  wove 
for  it  so  many  and  various  garments,  that  it  is 
*now  difficult,  if  not  impracticable,  to  [*2O6 
ascertain  its  primitive  form  and  features.  Were 
I  to  attempt  this  task,  I  should  assume  that  in 
its  original  application  to  deeds,  the  principle 
of  estoppel  had  for  its  purpose  nothing  further 
than  to  prevent  a  circuity  of  action  or,  at  most, 
nothing  more  than  to  compel  the  parties  to 
deeds  to  fulfill  the  contracts  contained  in  them 
according  to  their  legal  and  equitable  obliga- 
tion. In  short,  whenever  a  person,  by  assent- 
ing or  engaging  that  a  particular  fact  existed, 
induced  another  to  contract  with  him,  the  per- 
son thus  assenting  or  engaging  should  not,  by 
a  denial  of  this  fact,  compel  the  injured  party 
to  seek  by  another  suit  redress  against  his  bad 
faith.  The  whole  justice  of  the  case  being  ap- 
parent to  the  court,  it  would  fitly  and  properly 
exercise  its  power  to  enforce  it  without  the  de- 
lay of  a  new  litigation;  and  this,  not  on  the 
ground  of  concluding  a  party  from  showing 
the  truth,  but  because  the  whole  being  shown, 
it  does  not  change  the  justice  of  the  case.  "It 
is,"  says<7.  Buller,  1  T.  R,  446,  "a  maxim  of 
law  so  to  judge  of  contracts  as  to  prevent  mul- 
tiplicity of  actions."  Thus  a  familiar  case  re- 
peatedly decided  in  our  courts:  If  A,  having 
no  title,  convey  to  B  with  covenant  of  war- 
ranty, and  afterward  A  acquires  title,  he  shall 
not  evict  B;  and  why?  Not  on  the  ground 
that  he  had  a  title  when  he  had  not  (which  is 
sheer  nonsense),  but  because,  having  agreed 
to  make  a  good  title,  and  having  now  the  pow- 
er, the  court  will  compel  him  to  do  it,  and  thus 
fulfill  the  whole  duties  arising  on  the  agree- 
ment, without  putting  B  to  a  circuity  of  ac- 
tion. Litt.,  sec.  446;  14  Johns.,  194;  1  Cow., 
616;  9  Id.,  18;  4  Wend.,  622.  It  is  on  a  prin- 
ciple entirely  analogous  that  Ch.  J.  Spencer 
says,  in  Chandler  v.  Herrick,  19  Johns.,  134: 
"It  is  well  settled  that  a  covenant  never  to  sue 
an  obligor  may  be  pleaded  as  a  release  to  avoid 
circuity  of  action."  This  is  the  common  sense 
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meaning  of  an  estoppel,  and  far  more  recon- 
cilable with  reason  and  morality  than  the 
technical  definition  which  makes  it  "that 
which  concludeth  a  man  to  allege  the  truth" — 
a  definition  so  revolting  to  moral  sense,  and 
so  inconsistent  with  the  foundation  principle 
of  justice,  which  is  truth,  that  some  attempts 
have  been  made  to  modify  it,  by  denominating 
an  estoppel  "that  which  is  to  sustain  the  cause 
2O 7*]  of  truth,  in  preference  to  the  *truth 
of  a  particular  cause  ;"  but  this  is  rather  in- 
genious than  sound — too  subtle  and  refined  to 
subserve  the  cause  for  which  it  is  invented. 
One  truth  cannot  be  inconsistent  with  anoth- 
er, for  they  are  all  parts  of  the  same  harmo- 
nious whole.  "The  judicious  Hooker"  thinks 
it  may  be  "by  circuit  of  deduction  that  all 
truth  out  of  any  truth  may  be  concluded." 
But  without  affirming  this,  we  may  affirm  that 
truth  by  her  nature  must  be  perfect,  entire, 
absolute.  She  loves  open  dealing,  she  resorts 
to  no  subterfuge;  she  descends  to  no  compro- 
mise; she  needs  no  coloring;  to  sum  all  in  the 
language  of  nature's  poet,  "truth  is  truth;" 
and  it  is  as  monstrous  an  error  to  suppose  that 
falsehood  can  be  useful  to  her,  as  that  virtue 
can  borrow  crime  for  its  support. 

It  is  not  possible  to  reconcile  all  the  various 
decisions  on  the  subject  of  estoppels  which 
have  been  made  from  the  Year  Books  down  ; 
but  were  we  compelled  to  refer  them  all  to  some 
general,  but  single  principle,  I  am  persuaded 
there  is  no  one  to  which  they  will  so  well  con- 
form as  to  that  which  I  have  endeavored  to 
state.  Even  the  rules  for  the  construction  of 
estoppels,  given  by  Ld.  Coke  himself,  subtile 
and  incongruous  as  some  of  them  are,  yet,  on 
the  whole,  point  to  this  principle  with  as  much 
distinctness  as  could  be  expected  from  one 
who,  though  a  great  man  and  a  learned  law- 
yer, was  too  much  imbued  with  the  spirit  of 
the  age  in  which  he  lived  not  to  delight  to 
"split  the  weight  of  things  on  the  hair-breadth 
of  words."  His  second  rule  affirms,  "  that 
every  estoppel  must  be  certain  to  every  intent, 
and  not  to  be  taken  by  argument  or  inference." 
His  third,  that  "  every  estoppel  ought  to  be  a 
precise  affirmation  of  that  which  maketh  the 
estoppel."  His  sixth:  "Estoppel  against  estop- 
pel doth  put  the  matter  at  large."  His  eighth  : 
"  Where  the  veritie  is  apparent  in  the  same 
record,  there  the  adverse  party  shall  not  be  es- 
topped." These  rules  evidently  are  founded 
on  the  principle,  that  the  party  to  be  estopped 
should  distinctly  and  positively  have  affirmed 
some  fact  which  the  other  party  had  made  a 
foundation  or  inducement  for  his  contract.  In 
such  case,  it  is  obvious  that  the  person  prac- 
ticing deceit  or  fraud  should  be  compelled  to 
render  justice  to  the  injured  party,  and  the 
measure  of  this  justice  is  equally  obvious — 
2O8*]  that  of  doing  what  he  *had  agreed  to 
do.  The  doubts  and  contradictions  found  in 
the  early  reports,  whether  matter  contained  in 
a  recital  will  operate  by  estoppel,  are  resolved 
in  Shelley  v.  Wright,  Willes,  9,  in  conformity  to 
this  principle  ;  that  is,  where  a  direct  affirma- 
tion of  a  material  fact  is  made  in  the  recital,  it 
shall  operate  equally  by  way  of  estoppel  as 
though  contained  in  the  body  of  the  deed ;  and 
this  for  the  plain  reason  that  it  is  equally  a 
component  part  of  the  parties'  contract.  This 
case  is  also  reconcilable  with  Ld.  Holt's  rule 
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in  Salter  v.  Kidley,  1  Show.,  59,  that  though, 
a  general  recital  is  not  an  estoppel,  the  recital 
of  a  particular  fact  is:  in  other  words,  though 
a  party  is  not  liable  for  the  misrecital  of  mat- 
ters not  forming  a  natural  inducement  for  the 
contract  of  the  other  party,  he  is  liable  for  the 
affirmation  of  a  particular  fact  which  does 
form  such  inducement,  whatever  may  be  the 
form  of  words  in  which  he  asserts  it.  The  re- 
cent decisions  in  2  Barn.  &  Ad.,  278  ;  5  Russ. 
Ch.;  8  Cow.,  586,  are  on  the  same  principle  as 
the  case  in  Willes;  and  it  is,  I  think,  in  entire 
conformity  with  this  principle  that  estoppels 
in  pais  are  construed.  In  Hearn  v.  Rogers,  5 
Mann.  &  R.,  495,  the  court  say  :  "  There  can 
be  no  doubt  that  the  express  admission  of  a 
party  to  a  suit,  or  an  admission  implied  from 
his  contract,  is  evidence,  and  strong  evidence, 
against  him  ;  but  we  think  he  is  at  liberty  to 
show  that  such  admission  was  misunderstood 
or  untrue,  and  that  he  is  not  estopped  or  con- 
cluded by  it,  unless  it  has  had  the  effect  of  al- 
tering the  condition  of  some  third  person." 

Without  venturing,  then,  to  assert  that  there 
are  no  cases  which  countenance  different  no- 
tions of  estoppel  from  that  which  I  have  ad- 
vanced, I  yet  feel  warranted  in  saying  that  the 
best,  most  rational,  and  only  general  principle 
which  can  be  extracted  from  the  numerous 
and  contradictory  decisions  on  the  subject,  is, 
that  in  order  for  a  matter  to  operate  as  an  es- 
toppel in  a  deed,  it  should  be  such  matter  and 
so  alleged  that,  if  untrue,  the  party  alleging  it 
would  be  liable  in  some  form  of  action,  either 
at  law  or  in  equity,  to  respond  in  damages  to 
the  party  injured,  for  a  covenant  broken  or 
for  deceit  and  fraud.  I  am  not  prepared  to  say 
that  the  questions  of  estoppel  which  arise  in 
the  present  case  might  not  be  disposed  of  with- 
out the  application  of  so  rigorous  a  rule,  but  I 
prefer  to  *state  it  and  to  rely  upon  it  [*2O0 
as  the  rule  which  shall  guide  my  examination 
of  the  construction  and  effect  of  the  deed  or 
assignment  in  which  this  litigation  has  its  or- 
igin. With  this  deed  or  instrument  before  us, 
and  bearing  in  mind  the  condition  of  the  par- 
ties at  the  time  of  its  execution,  and  especially 
the  fact  that  Joseph  Eden,  except  for  his  as- 
signment under  the  insolvent  law,  had  a  free- 
hold estate  in  the  premises,  free  and  clear  from 
all  equity  of  redemption  by  John  Bridgewater 
or  any  person  claiming  under  him,  let  us  pro- 
ceed to  ascertain  what  is  the  true  construction 
or  legal  meaning  of  this  instrument,  called  an 
assignment. 

First :  It  plainly  and  distinctly  recites  the 
execution  of  the  mortgage  by  John  Bridgewa- 
ter and  Mary,  his  wife,  to  Sheffield  Howard, 
and  its  due  assignment  to  Medcef  Eden,  the  el- 
der. Next,  it  as  plainly  recites  the  devise  of 
the  premises  by  Eden  to  his  son  Joseph  ;  and 
by  referring  to  the  will,  and  thus  making  the 
will  a  part  of  the  recital,  it  effectually  recites 
that  the  devise  was  of  a  fee,  and  then  that  Mar- 
tha, Joseph  and  Medcef  Eden  were  the  execu- 
tors of  Medcef  Eden,  the  elder.  Thus  far, 
which  is  as  far  as  the  recital  goes,  the  assign- 
ment contains  nothing  disputable,  nothing 
which  is  not  otherwise  established  in  the  case 
by  competent  proof.  Then  comes  the  grant, 
whiph  may  be  divided  into  two  parts,  of  which, 
one  is  the  assignment  of  "the  aforesaid  indent- 
ure of  mortgage  and  the  bond  therein  men- 
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tioned,  and  all  moneys  due  and  to  grow  due 
thereon; ''  the  other  is  the  release  and  convey- 
ance by  Martha,  Joseph  and  Medcef  Eden,  for 
themselves  and  their  heirs,  to  the  said  Joseph 
Winter  and  his  heirs  and  assigns,  of  all  their 
"right,  title  and  interest,  of,  in  and  to  the  said 
lot  of  ground  before  mentioned,  and  every 
part  and  parcel  thereof."  According  to  my 
view  of  the  case,  the  first  question  to  be  asked 
is, whether  there  is  in  this  instrument  any  cov- 
enant or  agreement,  express  or  implied,  that 
the  mortgage  was  valid  and  subsisting  ;  or 
anything  in  the  nature  of  a  covenant  or  agree- 
ment that  the  debt  was  outstanding.  It  certain- 
ly has  not  a  covenant,  in  the  form  usual  in  the 
assignment  of  such  obligations, that  the  money 
was  due  according  to  the  condition,  nor  any  di- 
rect authority  for  Winter  to  collect  and  enjoy 
21O*]*it;  though  this,  doubtless,  was  unnec- 
essary, yet,  being  usual,  may  weigh  something 
against  an  implication.  Next,  does  it  contain 
any  distinct  and  substantive  affirmation.which 
is  inconsistent  with  the  fact  that  the  mortgage 
was  sunk  and  extinguished  ?  In  the  recital 
there  is  nothing  like  it,  and  in  the  granting  or 
assigning  part,  there  is  nothing  beyond  a  sim- 
ple release  or  quitclaim.  The  expression  "mon- 
eys due  and  to  grow  due"  is  thought  to  be  par- 
ticularly significant,  and  especially  the  words 
"to  grow  due,"  which  are  supposed  to  indicate 
that  there  was  interest  regularly  accruing  on 
the  obligation.  This  I  think  a  forced  construc- 
tion, for  it  seems  to  me  that  the  latter  words 
are  of  no  import  whatever — that  is,  the  simple 
words  '  'moneys  due"  would  embrace  the  whole, 
as  well  principal  as  interest;  and  if  there  were 
not  "  moneys  due,"  there  could  not  be  any  to 
grow  due ;  for  if  the  principal  were  extin- 
guished, there  would  be  nothing  left  for  inter- 
est to  accrue  upon — so  that,  in  any  view,  no 
distinctive  force  attaches,  beyond  what  should 
be  given  to  the  simple  words  "  moneys  due." 
But  how  the  whole  expression  gives  to  the  as- 
signment any  different  character  than  it  would 
have  were  it  not  there,  is  more  than  I  can  per- 
ceive. It  certainly  gives  to  the  assignee  no 
greater  rights  or  power  over  the  obligations  as- 
signed than  he  would  have  without  it ;  and  it 
can  give  him  no  greater  claims  against  the  as- 
signors, unless  the  expression  amounts  to  a 
covenant  that  there  are  moneys  due  and  to 
grow  due.  Does  it  amount  to  such  a  covenant? 
It  is  easily  tested,  by  inquiring  whether,  if 
Winter,  in  seeking  to  collect  the  bond  from 
John  Bridgewater.had  been  met  by  a  discharge 
in  full  from  Medcef  Eden,  the  elder,  he  would 
have  had  any  remedy  at  law  or  in  equity  against 
these  assignors.  If  not,  how  can  it  be  said  that 
there  is  in  the  assignment  a  distinct  affirma- 
tion, or^even  representation,  that  it  was  a  valid 
and  subsisting  obligation,  on  which  there  were 
"moneys  due  and  to  grow  due?"  If,  therefore, 
the  instrument  stopped  with  the  assignment  of 
the  bond  and  mortgage,  and  had  not  a  syllable 
in  it  purporting  to  release  and  convey  any  other 
interest,  it  would  not,  agreeably  to  my  notion 
of  an  estoppel, prevent  the  assignors  from  prov- 
ing that  the  mortgage  had  been  previously  to 
its  assignment  sunk  and  extinguished  in  the  fee 
211*]  estate  *of  the  elder  Eden.  But  the  case 
does  not  require  going  so  far,  for  the  residue 
of  the  instrument  purporting  to  be  a  release 
and  conveyance  of  the  freehold,  shows  satis- 
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factorily  that  there  could  have  been  no  agree- 
ment or  affirmation  intended,  that  the  mort- 
gage was  valid  and  outstanding.  I  will  not 
argue,  for  I  do  not  believe,  that  Winter  intend- 
ed to  take  the  mortgage  as  a  mere  muniment 
or  accompaniment  of  the  title.  There  seems 
no  sufficient  motive  for  his  doing  so.  Nor  do 
I  hold  that  the  mere  release  he  took  of  the 
Edens'  interest  in  the  property,  though  it  pur- 
ported to  be  a  fee  interest,  would,  under  the 
circumstances,  conclude  him  from  showing,  if 
the  fact  were  so,  that  the  mortgage  was  valid 
and  outstanding.  For  instance,  if  he  could 
prove  a  distinct  and  solemn  avowal,  made  by 
the  elder  Eden,  that  he  held  his  possession  only 
as  a  mortgagee,  and  one  equally  distinct  by 
John  Bridgewater  that  the  mortgage  was  due 
and  unpaid,  I  should  not  hesitate  to  say  that 
he  might  proceed  to  enforce  collection  by  fore- 
closure or  otherwise  malgre  any  estoppel 
worked  by  having  accepted  the  release  from 
the  Edens.  In  fine,  there  appears  to  be  noth- 
ing, in  the  instrument  executed  by  the  Edens 
to  Winter,  to  conclude  either  of  the  parties 
from  proving  any  fact  which  would  illustrate 
and  establish  the  true  condition  of  the  mort 
gage,  or  the  actual  character  of  the  estate,  at 
the  time  of  the  transaction.  There  is,  I  think, 
nothing  which  shows  the  Edens  meant  to  affirm 
the  mortgage  to  be  good;  and  nothing  to  prove 
that  Winter  meant  to  receive  it  as  good  for 
nothing.  We  can  only  conjecture  all  the  mo- 
tives of  the  parties,  but  enough  appears  to  war- 
rant a  suspicion  that  the  negotiation  had  its  or- 
igin and  consummation  in  a  design  by  the 
Edens  on  the  one  hand  to  make  something  at 
the  expense  of  their  creditors,  and  by  Winter 
on  the  other  to  make  something  at  the  expense 
of  the  Edens  and  their  creditors.  To  accom- 
plish this  effectually,  the  instrument  shows 
that  the  Edens  intended  to  release  and  convey 
all  their  interest  in  the  premises,  without  stip- 
ulating what  that  interest  was  ;  and  that  Win- 
ter intended  to  get  it  all,  without  caring  in  what 
form  it  came.  This  is  the  common  sense  in- 
terpretation of  the  assignment  ;  and  while, 
therefore,  I  look  upon  both  parties  as  in  part 
delictu  as  to  motive,  I  do  not  regard  either  as 
technically  estopped,  by  anything  *in  [*212 
the  deed,  from  showing  that  the  mortgage  was 
or  was  not  a  valid  lien  on  the  premises  at  the 
time  of  its  assignment. 

The  next  and  more  embarrassing  inquiry  is 
as  to  the  effect  of  the  release  and  conveyance 
by  Medcef  Eden,  the  younger, of  all  his  "right, 
title  and  interest,  of.  in  and  to  the  said  lot  of 
ground  and  premises,  to  Joseph  Winter  and 
his  heirs  and  assigns."  Whether  Medcef  Eden, 
the  younger,  was  seised  of  any  estate  whatever, 
or  had  any  right,  title  or  interest  in  the  prem- 
ises, which  he  could  release,  seems  to  be  the 
only  question ;  for,  that  the  form  of  the  release 
is  sufficient  to  convey  all  that  he  could  convey, 
is  not  a  matter  drawn  into  discussion.  It  is  un- 
necessary, for  this  inquiry,  to  look  particularly 
into  the  will  of  the  elder  Eden,  or  to  revive  a 
matter  which  has  been  repeatedly  discussed 
and  decided  by  this  court,  as  to  the  estate 
which  the  two  sons  took  under  that  will.  It  is 
sufficient  that  it  is  settled  irrevocably,  that 
Medcef  having  survived  his  brother  Joseph 
who  died  without  children,  became  seised  in 
fee,  at  his  death,  of  all  the  real  estate  devised 
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to  him  by  his  father,  and  this  notwithstanding 
any  disposition  which  he  (Joseph)  had  made  of 
it  in  his  lifetime.  The  difficulty,  therefore,  is 
not  in  determining  what  would  be  Medcef 's  es- 
tate at  his  brother's  death,  but  in  ascertaining 
and  denominating  the  estate,  right  or  interest 
which  he  had  in  the  property  during  his  broth- 
er's life. 

It  is  not  disputed  that  the  deed  to  Winter 
conveys  all  the  present  estate,  right  and  inter- 
est which  Medcef  then  had,  and  which  was 
conveyable;  nor  is  it,  on  the  other  hand,  con- 
tended that  it  in  terms  purports  to  convey  any 
future  estate,  right  or  interest  which  Medcef 
might  have.  But  if  such  had  been  the  form, 
or  is  the  construction  claimed,  it  would  not 
affect  the  question:  for  it  is  an  ancient  maxim 
of  the  law,  and  one  of  the  few  ancient  maxims 
on  the  subject  of  conveyances  which  have  re- 
mained without  variableness  or  shadow  of  turn- 
ing, that  a  release,  or,  as  it  is  commonly  termed, 
a  quitclaim  deed,  can  pass  only  such  right  or 
estate  as  the  party  has  at  the  time,  even  though 
it  profess  to  couvey  his  future  right  or  estate, 
except  it  contain  a  covenant  of  warranty.  The 
text  of  Litt.,  sec.  446,  is,  "also  those  words 
213*]  which  are  commonly  *put  in  such  re- 
lease, scilicet  (qua  quovismodo  infuturumhabere 
polero)  are  as  void  in  law,  for  no  right  passeth 
by  a  release  but  the  right  which  the  releasor 
hath  at  the  time  of  the  release  made."  So  far 
as  I  know,  all  the  cases,  from  the  time  of  Lit- 
tleton, perfectly  conform  to  his  proposition. 
In  4  Mass.,  688,  Sewell,  «/".,  citing  Co.  Litt., 
265,  affirms  the  rule  of  the  common  law  to  be 
that  no  right  passes  but  the  right  which  the 
releasor  had  at  the  time  of  release  made;  and 
the  decisions  in  our  courts,  already  cited  to  an- 
other point,  are  distinct  and  positive  recogni- 
tions of  the  rule  in  Littleton.  If  the  decisions, 
1  Johns.  Gas.,  81,  and  12  Johns.,  201,  conflict 
with  the  proposition,  but  which  is  not  evident, 
they  have  been  virtually  overruled  by  the  same 
court,  and  at  any  rate  cannot  be  admitted  here, 
to  overturn  a  principle  so  long  settled,  and  uni- 
versally recognized.  But  to  establish  the  prop- 
osition that  Medcef  Eden  did  not  and  could 
not  convey  to  Winter  any  right  which  he  had 
not,  at  the  time  of  release  made,  goes  very  lit- 
tle way  towards  resolving  the  difficulties  that 
remain — which  are:  1.  What  right  or  interest 
had  Medcef  Eden  at  the  time?  and  2.  Was  that 
right  or  interest  releasable? 

If  it  were  permitted  to  throw  aside  all  the 
technical  learning  of  the  dark  ages  of  the  law, 
and  to  contemn  the  attenuated  reasonings,  curi- 
ous subtilities,  and  refined  distinctions  which 
have  sprung  out  of  it,  there  would  be,  lappre 
hend,  under  the  guidance  of  unsophisticated 
reason  and  sound  common  sense,  little  difficul- 
ty experienced  in  determining  that  Medcef 
Eden,  on  the  death  of  his  father  and  under  his 
will,  obtained  a  right  in  the  premises  which 
was  of  some  value.  True  it  was  contingent 
and  uncertain  whether  this  right  ever  matured 
into  the  possession  and  fruition  of  a  perfect 
estate;  but  the  same  is  also  true  of  many  other 
highly  esteemed  rights  and  interests,  which, 
because  the  enjoyment  of  them  in  their  great- 
est extent  may  never  be  attained,  it  would  be 
absurd  to  deny  to  them  a  present  existence  and 
value;  they  are  the  germs  of  fruits  which, 
though  cast  upon  an  uncertain  soil,  yet,  as  they 
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belong  to  us,  engage  our  thoughts,  interest  our 
feelings,  and  sustain  our  hopes — for  they  may 
spring  up  and  bring  for  us  a  rich,  abundant 
harvest.  To  exclude,  therefore,  from  the  cir- 
cle of  our  rights  and  interests,  all  that  are  con- 
tingent *and  uncertain,  would  be  fear-  [*214r 
fully  circumscribing  both  our  possessions  and 
enjoyments.  But  the  law  has  its  rules,  which, 
though  they  may  not  seem  always  to  conform 
to  the  dictates  of  enlightened  reason  are,  nev- 
ertheless, when  fairly  ascertained,  to  bind  the 
tribunals  appointed  merely  for  administering 
them,  as  effectually,  as  though  the  reason  of 
every  rule  was  as  certain  as  demonstrations  in 
the  exact  sciences;  and  especially  should  this 
hold  in  regard  to  the  rules  of  real  property — 
for  the  most  of  them,  in  their  origin,  are  so 
artificial  and  purely  technical,  that  if  courts 
begin  to  innovate  for  the  purpose  of  conform- 
ing them  to  existing  notions  of  abstract  reason 
and  justice,  half  the  titles  of  the  country  might 
be  overturned  before  a  place  could  be  found 
at  which  to  stop. 

But,  to  return  to  the  immediate  inquiry, 
what  was  the  nature  of  Medcef  Eden's  right  in 
the  estate  during  his  brother's  life?  Both  sides 
agree  to  call  it  a  possibility,  but  disagree 
whether  it  were  what  the  law  terms  a  mere 
naked  possibility,  or  a  possibility  coupled  with 
an  interest.  On  this  point  the  case  mainly 
turns— and  the  first  object,  therefore,  is,  to  as- 
certain the  distinction  between  these  two  kinds 
of  possibility.  The  line  of  this  distinction,  to 
say  the  best  of  it,  is  extremely  obscure,  even 
if  the  principle  of  it  be  not  confused  and  unin- 
telligible. I  do  not  mean  by  this  that  a  broad 
distinction  may  not  be  shown  between  some 
cases  that  are  given  to  illustrate  a  possibility 
coupled  with  an  interest,  and  others  to  illus- 
trate a  naked  possibility;  but  between  cases 
approaching  the  dividing  line,  it  requires  the 
keenest  optics  to  detect  the  distinction.  Thus, 
the  right  or  interest  which  one  may  have  as 
heir  apparent  or  heir  presumptive,  is  very  dis- 
tinguishable from  that  one  has  under  a  devise, 
which  gives  him  an  estate  in  fee  simple  on  the 
contingency  that  the  first  devisee  dies  without 
issue;  for  the  heir,  during  the  life  of  the  ances- 
tor, not  only  has  no  estate,  but  even  if  he  sur- 
vive him,  he  will  not  necessarily  get  any — for 
the  entire  and  unlimited  estate  being  in  another, 
it  is  in  his  mere  volition  to  sell  it  or  to  devise 
it  to  another;  in  short,  the  interest  of  the  heir 
does  not  differ  in  its  nature  from  that  of  an 
expectant  devisee,  which  is  an  interest  which 
everyone  may  claim  to  have  in  every  other's 
estate.  But  in  the  other  case,  the  contingent 
devisee  has  a  defined  *right  in  expecta-  [*2 15 
tion,  which  is  independent  of  the  volition  or 
caprice  of  any  other;  and  on  the  happening  of 
a  contingency  which  Providence  alone  controls, 
he  must  come  to  the  enjoyment  of  the  full  es- 
tate. In  two  such  cases,  I  say,  one  can  easily 
recognize  the  distinction  between  a  mere  naked 
possibility  and  a  possibility  coupled  with  an 
interest;  but  between  the  cases  of  Jones  v.  Roe, 
3  T.  R. ,  88,  and  Moore  v.  Hawkins,  2  Eden 
Ch.  Cas.,  341,  and  the  present  case,  I  confess, 
there  is  more  difficulty  in  finding  any  better 
distinction  than  what  is  founded  in  an  arbi- 
trary rule.  The  first  of  the  cases  cited  was 
this;  John  Lockyer,  being  seised  in  fee  in  1734, 
devised  as  follows:  "I  give  my  lands,  etc.,  to 
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my  brother  Thomas,  till  his  son,  John,  or  any 
other  of  his  younger  sons  attain  21 ;  in  case  no 
younger  son  attain  21,  then  till  such  only  son 
be  21,  in  trust  that  the  rents  be  preserved  and 
laid  out  as  the  surplus  of  personal  estate  is  di- 
rected; and  when  said  John  or  other  younger 
son  born,  or  to  be  born,  shall  be  21,  then  I  give 
said  lands,  etc.,  to  said  John,  or  such  younger 
son  as  shall  be  a  younger  son  and  first  be  21, 
and  to  his  heirs  and  assigns.  But  if  my  brother 
Thomas  have  but  one  son  that  shall  live  to  be 
21,  then  I  give  to  him,  his  heirs,"  etc.  The  tes- 
tator died  Oct.,  1734,  leaving  Thomas,  his 
brother,  his  heir  at  law,  and  J.  T.  L.  and  John, 
the  two  sons  of  Thomas, and  who  were  then  his 
only  issue.  John  died  in  1751,  under  21;  J.  T. 
L.,  the  eldest  son,  attained  21,  married,  and  in 
1759  made  his  will,  devising  all  his  estate, 
whether  in  possession,  remainder  or  reversion, 
to  his  wife,  and  died  in  1765,  leaving  his 
father  surviving,  who  had  been  in  possession 
from  the  death  of  the  first  testator,  and  con- 
tinued till  1785.  The  question  was,  whether 
the  eldest  son,  on  attaining  21  and  being  then 
the  only  son,  had  a  devisable  interest,  inas- 
much as  his  father  who  survived  him  might 
have  a  younger  son, who  should  attain  21  and  be 
entitled  to  the  freehold ;  and  it  was  held  by  the 
court  that  J.  T.  L.  had  a  possibility  coupled 
•with  an  interest  which  was  devisable.  But  yet 
it  is  evident  that  the  event  which  was  to  des- 
ignate the  eldest  son  as  the  person  who  could 
take  the  estate,  to  wit:  that  he  should  be  the 
only  son  who  attained  21,  had  not  happened 
during  his  life,  and  it  was  not  certain  it  would 
ever  happen,  inasmuch  as  his  father  survived 
216*]  *him.  The  other  case,  that  of  Moore  v. 
Hawkins,  is  on  the  same  principle,  though  per- 
haps not  quite  so  strong.  There  the  testator 
devised  in  trust  for  his  son,  J. ,  and  if  he  should 
die  without  issue  and  under  21,  then  to  C.  and 
his  heirs.  C.  devised  the  estate  and  died,  leav- 
ing the  son,  J.,  surviving,  but  who  afterwards 
died  without  issue  and  under  21.  Here,  also, 
the  event  on  which  C.  was  to  take  the  estate 
had  not  happened  at  the  time  of  his  devise  and 
death,  nor  was  it  certain  it  ever  would  happen; 
and  yet  the  devise  was  held  good  on  the  prin- 
ciple that  C.  had  a  possibility  coupled  with  an 
interest.  I  am  aware  of  the  distinction  insisted 
on  between  these  cases  and  some  others  to  the 
same  point,  and  the  one  before  us;  it  is  that  in 
them  the  person  to  whom  the  estate  should  go 
on  the  happening  of  the  contingency  was  as- 
certained, as  in  the  first  case,  J.  T.  L.,  the  eld- 
est son,  having  attained  21,  was  a  person  cer- 
tain who  must  have  the  estate,  provided  no 
other  son  attained  21 ;  and  in  the  latter  case, 
C.  or  his  heirs  must  take  the  estate  in  case  the 
son,  J.,  died  without  issue  under  21;  while,  in 
the  present  case,  the  direction  of  the  estate,  if 
Joseph  died  without  issue,  was  not  necessarily 
to  Medcef  or  his  heirs,  except  on  the  contin- 
gency that  Medcef  survived  his  brother;  and  it 
is  said  if  the  estate  had  been  given  to  Joseph 
and  his  heirs,  with  a  limitation  over  in  case 
Joseph  died  without  issue  to  Medcef  and  his 
heirs,  that  then  Medcef 's  estate,  during  Jo- 
seph's life,  would  have  come  within  the  rule 
of  Moore  v.  Hawkins,  and  he  could  devise  or  re- 
lease it.  But  as  no  estate  could  come  to  Med- 
cef or  his  heirs  unless  he  survived  Joseph;  con- 
sequently, neither  he  nor  his  heirs  were  ascer- 
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tained  to  be  persons  who  could  take  the  estate, 
even  if  Joseph  died  without  issue.  In  one  light 
this  may  seem  to  be  a  hair-drawn  distinction — 
for  though  neither  Medcef  nor  his  heirs  could 
take  unless  he  survived  Joseph  dying  without 
issue,  so  in  the  other  case  could  neither  C.  nor 
his  heirs  take,  though  he  did  survive  J.,  the  son 
dying  without  issue,  unless  the  son  died  also 
before  attaining  the  age  of  21.  And  if  we  were 
allowed  to  determine  the  interest  coupled  with 
a  possibility,  by  the  degree  of  moral  probabil- 
ity there  was  of  the  happening  of  the  contin- 
gency, we  should  have  to  admit  that  there  are 
many  cases  where  the  probability  that  one 
given  person  will  survive  *another  [*217 
given  person,  is  much  greater  than  that  a  given 
person  will  not  attain  the  age  of  21 ;  and  this  is 
the  relative  nature  of  the  chances  in  this  case, 
and  in  that  of  Moore  v.  Hawkins.  But  the  rule 
for  discriminating  between  the  two  kinds  of 
possibilities  cannot  be  substituted  by  one  which 
allows  the  interest  in  a  contingency  to  be  meas- 
ured merely  by  the  moral  probability,  that  the 
contingency  will  occur,  without  also  subvert- 
ing another  settled  rule — that  no  interests  are 
devisable  except  such  as  are  descendible. 

For  a  long  time  the  doctrine  was  maintained, 
that  some  contingent  interests, though  descend- 
ible, were  not  devisable  or  conveyable;  but  I 
am  not  aware  that  the  converse  of  this  propo- 
sition was  ever  asserted.  But,  however  this 
may  be,  it  is  now  settled  by  authorities  to 
which  I  shall  presently  advert,  that  descendible 
and  devisable  are  convertible  terms  in  respect 
to  the  qualities  of  contingent  interests;  and  if 
so,  a  broad  line  of  distinction  can  be  traced 
between  the  contingent  interest  in  the  present 
case  and  in  cases  like  that  of  Moore  v.  Haw- 
kins. There  the  contingent  interest  being  de- 
vised to  C.  and  his  heirs,  it  would,  on  the 
death  of  C.,  descend  to  his  heirs,  whose  posi- 
tion in  regard  to  it  would  be  exactly  that  of 
their  ancestor;  consequently,  under  the  rule 
that  descendible  and  devisable  are  convertible 
terms,  the  power  of  C.  to  devise  is  undeniable. 
But  in  the  present  case  it  is  obvious  that  the 
contingent  interest  of  Medcef  Eden  was  not 
descendible,  because  his  death,  which  was  the 
event  necessary  to  cast  the  descent,  was  that 
event  which  determined  the  possibility  on 
which  the  estate  was  to  be  directed  towards 
him.  To  suppose,  therefore,  that  in  the  life- 
time of  his  brother  Joseph  he  had  a  devisable 
interest,  would  be  supposing  a  case  in  palpable 
contradiction  to  the  principle  that  descendible 
and  devisable  are  convertible  terms;  and  would 
moreover  involve  the  absurdity  of  allowing 
him  to  transmit  through  his  death  that  contin- 
gent possibility,  which  it  is  the  precise  direc- 
tion of  his  father's  will  that  his  death  should 
determine. 

It  seems  to  me,  then,  that  however  far  the 
decisions  may  go  to  sustain  devises  of  contin- 
gent interests,  they  do  not  aid  the  present  case, 
unless  they  go  so  far  as  to  maintain  that  in- 
terests *too  remote  and  naked  for  de-  [*218 
scent  may  yet  be  devised — a  proposition  which, 
I  believe,  has  never  been  advanced;  on  the 
contrary,  the  struggle  was  for  many  years  in 
the  courts,  to  establish  a  power  to  devise  co- 
extensive with  that  of  descent,  and  the  most 
that  has  been  asked  in  behalf  of  contingent  in- 
terests is,  that  they  should  be  held  transmissi- 
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ble  by  the  act  of  the  party,  by  devise  or  re- 
lease, whenever  they  are  transmissible  by  oper- 
ation of  law  by  way  of  descent. 

Mr.  Fearne,  after  examining  the  cases  above 
referred  to,  and  some  others,  remarks:  "These 
authorities  have  established  the  power  of  tes- 
tamentary dispositions  of  contingent  and  exec- 
utory estates  and  possibilities  accompanied 
with  an  interest,  and  of  such  as  would  be  de- 
scendible to  the  heir  of  the  object  of  them  dy- 
ing before  the  contingency  on  which  the  vest- 
ing or  acquisition  of  the  estate  depended.  But 
these  decisions  do  not  appear  to  reach  those 
cases,  where  neither  the  contingent  interest  is 
transmissible  from  any  person  until  the  con- 
tingency decides  him  to  be  an  object  of  the 
limitation,  nor  the  person  or  persons  to  or 
amongst  whom  the  contingent  interest  is  di- 
rected, is  or  are  in  any  degree  ascertainable  be- 
fore the  contingency  happens;  as  in  the  case 
of  a  contingent  or  executory  devise  to  the 
right  heirs  of  J.  S.,  then  living,  where  the  de- 
scription of  the  person  to  take  cannot  be  con- 
fined to  or  amongst  any  ascertainable  person 
or  persons,  during  the  life  of  J.  S. ;  nor  can  it 
be  said  in  whom  such  interest  is,  nor  that  it  is 
in  anybody  during  the  period;  nor  will  it  be 
transmissible  or  descendible  from  any  dying 
before  it  becomes  vested."  It  must  be  admitted 
that  Mr.  Fearne  states  the  doctrine  broad 
enough  to  take  in  the  present  question,  though 
his  illustration,  which  is  Lampett'scase,  10  Co., 
46,  is  far  from  being  analogous.  And  if  the 
books  contained  nothing  more  than  such  a 
general  view  of  the  doctrine,  without  more 
apposite  illustrations  than  this  which  Mr. 
Fearne  gives,  I  could  not  yield  up  a  persuasion 
Avhich  the  simple  statement  of  the  case  is  cal- 
culated to  make,  that  Medcef  Eden  had  an  in- 
terest in  the  possibility  of  taking  the  estate  as 
survivor  of  his  brother.  But  I  am  bound  to 
say  the  authorities  are  explicit  and  positive, 
that  a  grant  to  the  survivor,  of  two  or  more, 
gives  to  neither  anything  more  than  a  mere 
219*]  naked  possibility,  before  the  *contin- 
gencv  occurs.  In  Cro.  Eliz.,  841,  Popham, 
Oh.  J.,  says,  it  was  adjudged,  17  Eliz.,  "where 
a  lease  was  made  to  two  for  life,  remainder  to 
him  who  should  survive  of  those  two  for  forty 
years,  they  both  joined  in  a  grant,  yet  the  grant 
was  merely  void  because  the  term  was  not 
vested  in  any  of  them."  This  case  is  also  re- 
ferred to  in  Lampett's  case,  10  Co.,  and  held 
good  law,  and  is  also  recognized  by  Bac.,  tit. 
Release,  4.  In  Roe  v.  Griffith,  1  W.  Bl.,  Ld. 
Mansfield  puts  the  distinction  between  the  two 
classes  of  possibility  on  the  ground  that  in  one 
the  person  is  certain,  and  in  the  other  not;  and 
Buller,  J.,  in  the  same  case,  calls  it  a  sound 
principle  between  a  bare  possibility  and  one 
coupled  with  an  interest.  Also  in  Jones  v.Boe, 
before  cited,  the  principle  seemed  to  be  recog- 
nized as  indisputable,  that  if  the  person  to  take 
the  contingent  estate  was  contingent  or  uncer- 
tain, it  was  but  a  naked  possibility;  and  in 
Selwyn  v.  Selwyn,  1  BL,  225;  2  Burr.,  1131,  the 
transmissibility  of  the  estate  seemed  to  turn  on 
the  circumstance  that  it  was  certain  from  the 
beginning  who  would  take,  provided  the  con- 
tingency happened.  The  more  recent  case  of 
Doe  v.  Tomkinson,  2  Maule  &  S.,  165  (1813), 
cited  by  the  Supreme  Court,  was  where  there 
was  a  devise  of  real  and  personal  estate  to  two 
352 


sisters  or  to  the  survivors  of  them,  and  to  be 
disposed  of  by  the  survivor  as  she  should  by 
will  direct;  one  of  the  sisters,  in  the  lifetime 
of  both,  made  a  will,  devising  the  property; 
she  survived  her  sister,  but  did  not  republish 
her  will  after  she  became  the  survivor,  and  it 
was  held  that  during  the  life  of  both  neither 
had  a  devisable  interest — Ld.  Ellenborough, 
putting  the  decision  on  the  ground  that  during 
the  life  of  both  it  was  not  in  any  degree  ascer- 
tainable who  was  the  person  that  was  to  take 
from  the  first  testator.  Le  Blanc,  J.,  thought 
the  point  too  clear  for  doubt,  and  Dampier 
said  it  was  plainly  distinguishable  from  Selwyn 
v.  Selwyn,  where  the  person  was  designated 
and,  therefore,  apparent  who  was  to  take  on  the 
happening  of  the  contingency.  The  elementary 
writers,  though  not  very  full  on  this  matter, 
are  sufficiently  distinct.  Mr.  Fearne,  elsewhere 
than  in  the  remarks  above  cited,  puts  the  case 
of  a  contingency  dependent  on  survivorship, 
as  the  same  uncertainty  as  that  of  an  heir  ap- 
parent or  an  heir  presumptive;  and  whether  it 
be  the  survivor  of  *one  of  two,  or  one  [*22O 
of  twenty,  seems  to  make  no  difference,  in  re- 
spect to  the  character  of  the  possibility,  as  it 
certainly  should  not,  if  the  principle  is  re- 
garded as  purely  technical.  Mr.  Preston,  a 
writer  also  of  acknowledged  authority,  not- 
withstanding his  works  have  been  justly  cen- 
sured for  diffuseness  and  want  of  perspicuity, 
states  the  principle  distinctly,  in  his  treatise 
on  Estates,  that  a  mere  naked  possibility  is, 
where  the  person  in  whose  favor  the  contin- 
gency may  arise  is  not  fixed  and  ascertained, 
as  to  children  who  shall  be  living  at  the  death 
of  their  surviving  parent,  children  who  shall 
attain  21,  or  to  the  survivor  of  several  persons. 
Again;  in  his  treatise  on  Abstracts,  page  95,  he 
says:  "A  gift  to  the  survivor  of  several  per- 
sons, or  a  gift  to  persons  not  ascertainable,  as 
children  who  may  attain  21,  is  a  mere  possibil- 
ity;" and  at  pages  204,  205,  speaking  of  mere 
possibilities,  "of  this  description  is  the  expec- 
tancies of  an  heir  apparent,  or  heir  presump- 
tive, or  of  persons  when  the  gift  is  to  the  sur- 
vivor of  them."  Jicklings,  in  Analogy  of  Legal 
and  Equitable  Estates,  p.  274,  says:  "There  is 
a  distinction  at  law  between  a  near  and  remote 
possibility — a  distinction  which,  being  purely 
metaphysical,  is  not  admitted  into  equity;  and 
there  is  a  distinction  in  equity,  though  not  at 
law,  between  a  bare  possibility  and  a  possibil- 
ity coupled  with  an  interest;  of  these  the  for- 
mer is  regarded  in  equity  alone;  the  latter,  un- 
der certain  restrictions,  is  now  regarded  both 
at  law  and  equity."  Although  there  is  an  in- 
exactness, amounting  almost  to  an  incongruity, 
in  the  foregoing  remark  of  the  writer,  arising 
probably  from  his  not  taking  into  view  at  the 
time,  the  extent  to  which  courts  of  law  have 
gone  recently  to  sustain  possibilities  coupled 
with  an  interest,  yet  it  otherwise  clearly  ap- 
pears, that  the  idea  that  a  bare  possibility  is 
releasable,  or  in  any  way  transmissible,  is  not 
entertained  by  him,  for  his  assertion  that  such 
a  possibility  is  regarded  in  equity  alone,  ex- 
cludes it  from  being  the  subject  of  any  legal 
conveyance  whatever;  and  at  page  274  he  il- 
lustrates the  question  of  contingent  interests 
which  are  not  devisable  because  they  are  not 
releaSable,  with  the  following:  "A  gift  to  the 
survivor  of  several  persons,  or  to  such  children 
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of  A  as  should  be  living  at  his  death."  Chan- 
221*]  cellor  Kent,  4  Kent,  *Com.,  260,  says: 
•"If  the  person  be  not  ascertained,  they  are  not 
then  possibilities  coupled  with  an  interest." 

Being  thus  compelled,  I  may  say,  by  the 
whole  current  of  authorities,  to  conclude,  that 
A  right  such  as  Medcef  Eden,  the  younger,  had 
in  the  premises  during  his  brother's  life  was 
only  a  mere  naked  possibility,  inasmuch  as  the 
devise  to  him  was  wholly  dependent  for  direc- 
tion on  survivorship — the  remaining  inquiry 
is,  whether  such  a  possibility  was  in  any  form 
transmissible.  This  inquiry  is  already  pretty 
fully  answered  by  the  authorities  which  have 
been  cited.  It  would  seem  a  necessary  conse- 
quence, that  if  Medcef  Eden  had  no  interest  in 
the  estate,  and  a  mere  naked  possibility  is  in 
law  no  interest,  then  there  was  nothing  which 
•could  pass  by  his  release,  ex  nihilo  nil  fit.  But 
on  this  point,  a  few  words  beyond  the  author- 
ities already  referred  to  may  perhaps  be  profit- 
ably added.  It  always  has  been  the  policy  of 
this  country,  and  for  many  years  has  been  the 
policy  of  the  country  from  which  the  princi- 
ples of  our  law  are  derived,  to  relax  as  fast  as 
possible  the  feudal  restrictions  to  the  alien- 
ations of  real  estate,  and  especially  has  this  re- 
laxation been  manifested  in  regard  to  releases 
tending  to  confirm  and  quiet  the  estate  of  the 
tenant  in  possession.  The  rule  seems  to  be 
now  admitted,  that  every  interest  or  estate  in 
lands  may  be  released  to  the  terre-tenant, 
though  it  might  not  be  grantable  to  a  stranger. 
Thus,  if  a  man  grants  a  limited  fee,  the  pos- 
-sibility  of  reverter  on  the  determination  of  the 
limited  fee  continues  in  him,  but  he  cannot 
make  a  valid  grant  of  it  to  a  stranger,  though 
it  is  a  possibility  coupled  with  an  interest;  he, 
however,  can  release  it  to  the  owner  of  the  pres- 
•ent  fee;  and  it  seems  to  be  the  amount  of  the 
decisions  io.  Matthew  Manning's  case,  8  Co.,  187, 
And  Lampelt's  case,  10  Id.,  46.  that  a  possibil- 
ity coupled  with  an  interest  is  not  assignable, 
though  it  be  releasable.  The  sixth  of  whatLd. 
•Coke  calls  the  '  'septem  quc&stiones  vexatas  el  spi- 
nosas  produced  by  the  case  of  a  devise  of  a 
lease  for  years  to  one  for  life,  and  after  his 
death  to  another  during  the  residue  of  the 
term,  was,  whether  the  executory  interest  might 
be  granted  to  a  stranger,  during  the  life  of  the 
first  devisee,  and  it  was  resolved  it  could  not: 
first  in  Carter's  case,  cited  in  Fulwood's  case,  4 
R. ,  and  again  in  Lampett's  case."  This  rule 
222*]  *seems  never  to  have  been  varied,  and 
under  it  a  possibility,  though  coupled  with  an 
interest,  was  for  a  long  time  held  not  to  be  de- 
visable, though  it  was  of  course  descendible. 
But  in  Roe  v.  Griffith,  1  W.  Bl.,  606,  the  Court 
of  K.  B.  decided  that  all  interests  which  were 
descendible  were  devisable.  Ld.  Mansfield 
said  that  "descendible  and  devisable  are  con- 
vertible terms,"  and  Buller,  J.,  '*if  the  interest 
be  descendible,  it  is  also  devisable;  they  both 
must  be  governed  by  the  same  principle."  But 
neither  this  case  nor  that  of  Jones  and  Roe,  1 
H.  Bl.,  30,  and  3  T.  R.,  88,  where  the  same 
principle  is  fully  maintained,  trench  at  all  on 
the  old  doctrine  in  Lampetl's  case,  that  a  con- 
tingent interest  is  not  assignable.  Much  less 
do  they  impeach,  but  on  the  contrary,  by  im- 
plication, strongly  affirm  the  principle  that  a 
mere  naked  possibility  is  neither  descendible, 
devisable,  assignable  nor  releasable;  and  to  this 
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last  principle,  that  a  mere  possibility  is  not  a 
right  in  being,  but  an  abstraction  too  remote 
and  uncertain  for  any  form  of  conveyance  to 
reach,  may  be  added  as  authorities,  18  Vin., 
tit.  Release,  G;  Shep.  Touch.,  321,  322;  Bac., 
tit.  Release,  H;  1  Co.,  Ill;  10  Id.,  2;  Prest. 
Abst.,  204,  205;  4  Kent,  Com..  262. 

If  I  could  have  any  doubt  that  Medcef  Eden, 
the  younger,  had  more  than  a  bare  possibility 
at  the  time  of  his  assignment  to  Winter:  that 
is,  that  he  had,  as  is  claimed  by  the  plaintiff, 
a  possibility  coupled  with  an  interest,  it  would 
become  important  to  settle  the  question,  whether 
Winter  stood  in  the  character  of  tenant  of  the 
freehold,  or  was  a  mere  stranger,  when  he  took 
the  release;  for  if  the  latter,  I  am  satisfied  he 
took  nothing  from  Medcef,  though  his  (M.'s) 
possibility  was  coupled  with  an  interest.  I  in 
cline  to  the  opinion,  if  Joseph  remained  tenant 
of  the  freehold  at  the  time  of  release  given,  that 
notwithstanding  the  execution  by  him  and  Med- 
cef was  contemporaneous,  the  law,  without 
greater  violence  to  truth  than  it  frequently  al- 
lows, might  construe  Joseph's  assignment  so  far 
to  antecede  Medcef 's,  that  the  latter  would  find 
Winter  already  invested  with  Joseph's  estate. 
But  if  Joseph  himself  was  out  of  possession 
when  the  release  was  executed,  there  can  be 
no  doubt  that  Winter  took  nothing  from  Med- 
cef. This  fact  depends  principally  on  the  ques- 
tion whether  Joseph's  *assignment  un-  [*223 
der  the  insolvent  law  is  competently  proved  in 
the  case.  But  this  is  a  point  I  have  not  ex- 
amined, partly  because  the  counsel  on  both 
sides  seemed  disposed  not  to  regard  it  as  one 
of  controlling  importance,  but  principally  be- 
cause the  authorities  compel  me  to  decide  that 
Medcef's  possibility  was  no  more  releasable 
than  it  was  assignable  and,  consequently, 
whether  Winter  was  tenant  of  the  freehold, 
or  a  mere  stranger,  is  immaterial  to  the  decis- 
ion of  this  case.  I  am  for  affirming  the  judg- 
ment of  the  Supreme  Court. 

After  the  reading  of  the  opinions  of  the 
Chancellor  and  of  Mr.  Senator  Tracy,  the  fol- 
lowing resolution  was  submitted  to  the  court: 

"Resolved,  that  the  proof  of  the  handwrit- 
ing of  Medcef  Eden  to  the  assignment  of  the 
mortgage  received  on  the  trial  of  the  cause 
was  properly  admitted."  Upon  which  the 
court  divided  as  follows: 

In  the  affirmative — The  CHANCELLOR,  and 
Senators  Gansevoort,  Macdonald,  M'DoweU, 
Mack,  Quackenboss,  Seward — 7. 

In  the  negative — Senators  Armstrong,  Gary, 
Conklin,  Cropsey,  Dodge,  Edwards,  Fisk,  Griffin, 
Hubbard,  Lynde,  Maison,  Tracy,  Westcott — 13. 

The  question  was  then  put — Shall  the  judg- 
ment of  the  Supreme  Court  be  reversed  on  the 
remaining  points?  Upon  which  the  Court  di- 
vided as  follows: 

In  the  affirmative — The  CHANCELLOR,  and 
Senators  Gansevoort,  Macdonald,  M'DoweU, 
Mack,  Quackenboss — 6. 

In  the  negative — Senators  Armstrong,  Gary, 
Conklin,  Cropsey,  Edwards,  Fisk,  Griffin,  Hub- 
bard,  Lynde,  Maison,  Seward,  Tracy,  Westcott 
—13. 

Whereupon  the  judgment  of  the  Supreme  Court 
was  affirmed. 

Construction  of  will— Possibility   not  assignable. 
Overruled— 19  N.  Y.,  394,  397  :  20  How.  Pr.,  50. 
Doubted  and  distinguished— 20  Barb.,  461. 
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*COLLIER  Appellant, 

AND 

WHIPPLE,  Respondent. 


Master's  Sale  on  Foreclosure  of  Mortgage —  Un- 
der what  Circumstances  Opened  and  Re-sale 
Ordered. 

A  master's  sale  on  a  mortgage  foreclosure  will  be 
opened  and  a  re-sale  ordered,  where  judgment 
creditors  are  prevented  from  attending  and  bidding 
at  the  sale,  in  consequence  of  an  impression  re- 
ceived from  the  master,  that  the  sale  will  not  take 
place  on  the  day  appointed,  although  there  is  no 
collusion  between  the  master  and  the  purchaser; 
provided  that  the  judgment  creditors  offer  to  make 
an  advance  at  the  re-sale  upon  the  bid  at  which  the 
property  was  struck  off,  to  an  amount  sufficient  to 
cover  their  demands. 

Citations— 2  Paige,  99, 101,  339,  341 ;  Newl.  PI.,  168; 
2  Ves.,  54 ;  11  Ves.,  57 ;  14  Ves.,  151, 512 ;  3  Johns.  Ch., 
296;  3  Johns.  Ch.  Cas.,  290,  424;  12  Johns.,  526;  2  R. 
S.,  167,  sec.  27  ;  368,  sees.  34,  35,  37,  38;  2  Anstr.,  344;  2 
Harr.  &  G..  346  ;  2  Johns.  Ch.,  506 ;  6  Ves. ,  466,  513 ;  8 
Ves.,  214;  1  Ves.  &  B.,  361 ;  2  McCord,  Ch.,  158. 

A  PPEAL  from  chancery.  A  decree  having 
-Q-  been  made  for  the  sale  of  two  lots  of  land, 
upon  the  foreclosure  of  a  mortgage  executed 
by  one  Aaron  A.  Moore,  and  the  premises  be- 
ing advertised  to  be  sold  Apr.  8,  1833,  the  sale 
was  postponed  by  the  Chancellor  until  the 
further  order  of  the  court,  upon  the  applica- 
tion of  B.  Knower  and  M.  Whipple,  two  judg- 
ment creditors  of  Moore,  who  asked  for  par- 
ticular directions  to  the  master  in  reference  to 
such  sale.  June  6  the  Chancellor  made  an  or- 
der, directing  $808.59,  part  of  the  moneys  due 
to  the  mortgagees,  to  be  raised  by  the  sale  of 
one  of  the  lots,  viz. :  lot  No.  12,  and  the  residue 
to  be  raised  by  the  sale  of  lot  No.  13,  the  other 
of  the  lots.  June  17,  the  master,  who  had  ad- 
vertised the  property,  sold  the  lots  at  auction 
to  J.  A.  Collier,  the  solicitor  of  the  complain- 
ant, who  bid  $815  for  lot  No.  12,  and  $2,400 
for  lot  No.  13.  June  26,  the  master  executed  a 
deed,  conveying  the  lots  to  the  purchaser,  who, 
on  the  same  day,  conveyed  lot  No.  12  to  Joshua 
Whitney,  who,  subsequent  to  the  date  of  the 
mortgage  and  previous  to  the  foreclosure,  had 
become  the  owner  of  that  lot  by  purchase  from 
Moore.  July  1  the  master's  report  of  the  sale 
was  filed,  and  an  order  for  confirmation,  nisi, 
etc.,  entered  in  the  register's  office.  Previous 
to  the  order  of  June  6,  Knower,  who  acted  in 
behalf  of  himself  and  Whipple,  instructed  an 
agent  at  Binghamton,in  the  County  of  Broome, 
where  the  premises  were  advertised  to  be  sold, 
to  attend  the  sale,  and  to  bid  for  lot  No.  12 
$808,  and  for  lot  No.  13  $3,500;  which  in- 
structions were  communicated  by  the  agent  to 
225*]  the  master,  *who  was  desired  to  give 
the  agent  notice  when  the  sale  should  take 
place.  On  the  morning  of  June  17  the  master 
called  at  the  office  of  the  agent,  and  after  a 
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conversation  between  them  in  relation  to  the 
sale  of  the  premises,  the  master  went  away, 
leaving  the  impression  on  the  mind  of  the  agent 
that  the  sale  would  not  take  place;  in  conse- 
quence of  which  he  did  not  attend  at  the  place 
of  sale,  which  was  in  the  vicinity  of  his  office. 
In  half  an  hour  the  master  returned,  and  in- 
formed the  agent  that  the  sale  had  taken  place. 
June  28  notice  was  given  to  the  purchaser  that 
application  would  be  made  to  the  Chancellor 
for  a  re-sale,  as  soon  as  the  necessary  papers 
could  be  prepared,  and  July  18  notice  of  such 
application  was  given  for  the  first  Tuesday  of 
August.  The  motion  was  resisted  by  the  pur- 
chaser, who  disclaimed  all  collusion  in  the  mat- 
ter, and  the  master  made  an  affidavit,  stating 
that  the  proceedings  on  his  part  were  had  in 
good  faith,  explaining  the  circumstance  of  his 
interview  with  the  agent  on  the  morning  of 
the  day  of  sale,  but  admitting  that  in  the  course 
of  the  conversation  he  told  the  agent  that  he 
did  not  know  whether  he  would  adjourn  the- 
sale  or  not.  In  the  petition  for  a  re-sale,  Whip- 
pie  set  forth  the  instructions  given  to  the  agent, 
and  stated  that  Knower  was  still  willing  to  bid 
for  the  property  the  amount  he  had  authorized 
the  agent  to  bid  for  the  same.  The  Chancellor, 
after  hearing  counsel,  made  an  order,  setting 
aside  the  sale  of  lot  No.  13,  and  ordering  a  re- 
sale of  the  same;  directing  the  master  to  put 
up  the  lot  at  $3,500,  the  sum  offered  to  be  bid 
for  it  by  Whipple,  and  decreeing  that,  unless 
such  sum  was  bid,  the  former  sale  should  stand 
confirmed.  He  further  directed,  that  out  of 
the  proceeds  of  such  re-sale  Collier  should  be 
refunded  the  amount  of  his  bid  upon  lot  No. 
13,  together  with  the  interest  thereof;  reserv- 
ing the  question  of  costs  of  such  motion,  and 
all  other  questions,  until  the  coming  in  of  the 
master's  report.  From  this  decree  Collier,  the 
purchaser,  appealed  to  this  court. 
The  appeal  was  argued  in  this  court  by, 

*L 

*Mr.  J.  A.  Collier,  in  person.         [*226, 

Mr.  A.  Taber,  for  respondent. 

The  following  opinions  were  delivered  : 

By  Mr.  Justice  Nelson.  The  material  ques- 
tion in  this  case  is,  was  the  sale  of  the  master 
free  from  objection,  and  ought  it  to  be  ad- 
judged valid  ?  I  lay  out  of  view  the  manner 
in  which  it  was  conducted  at  the  place  of  sale, 
and  also  the  prices  at  which  the  property  was 
sold. 

In  England  the  advance  offered,  under  the 
circumstances,  would  be  sufficient  of  itself  to 
justify  the  order  of  the  court  below ;  but  that 
court  does  not  profess  to  act  upon  the  English 
practice,  and,  in  my  judgment,  for  sound  and 
conclusive  reasons.  Vide  2  Paige,  99.  Before 
confirmation  jt  is  a  matter  of  course,  in  En- 
gland, to  open  the  biddings  upon  an  offer  of  a 
reasonable  advance  on  the  amount  bid,  and 
indemnity  to  the  purchasers.  Newl.  PI.,  168. 
After  confirmation  the  rule  is  more  strict,  and 
depends  more  or  less  upon  the  circumstances 
of  the  particular  case.  This  is  the  practice  of 
our  courts ;  and  the  cases  in  England,  of  ap- 
plications to  open  biddings,  after  confirmation 
of  sale,  may  serve  to  throw  light  upon  the 
question  here.  In  Watson  v.  Birch,  2  Ves., 
54,  Ld.  Com.  Ashurst,  after  taking  time  to 
consider  the  subject,  said  that,  as  a  general 
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principle,  biddings  are  not  to  be  opened  after 
confirmation  of  the  report,  unless  under  par- 
ticular circumstances ;  that  increase  of  price 
alone  was  not  sufficient,  but  if  fraud  appeared, 
it  suspended  the  operation  of  the  general  rule; 
but  he  did  not  mean  to  say  that  fraud  was  the 
only  possible  exception.  In  Morrice  v.  Bishop 
of  Durham,  11  Ves.,  57,  Ld.  Chancellor  Eldon 
is  reported  to  have  said  "  that  the  only  case  in 
which  the  biddings  can  be  opened  after  con- 
firmation of  the  report  is  where  there  is  some 
fraud  or  misconduct  in  the  purchasers,  or 
fraudulent  negligence  in  another  person  as 
agent,  of  which  it  is  against  conscience  that 
the  purchasers  should  take  advantage."  In 
White  v.  Wilson,  14  Ves.,  151,  the  same  distin- 
guished individual  decided  that  surprise,  gen- 
erated by  the  person  having  the  benefit  of  the 
227*]  sale,  was  sufficient  ground  to  *open 
the  biddings,  and  he  opened  them  in  that  case 
for  that  reason.  These  cases,  without  going 
further,  sufficiently  show  that  fraud  or  mis- 
conduct in  the  purchaser,  or  fraudulent  negli- 
gence in  any  other  person  connected  with  the 
sale,  as  the  agent  of  the  mortgagor,  or  of  per- 
sons interested  as  judgment  creditors,  and  also 
surprise  created  by  the  conduct  of  the  pur- 
chaser, will  induce  the  court  to  open  the  bid- 
dings. The  latter  principle  was  applied  in 
Williamson  v.  Dale,  3  Johns.  Oh.,  290,  by 
Chancellor  Kent,  who  was  disposed  to  be  some- 
what strict  in  his  practice  on  this  subject.  As 
that  case  has  a  considerable  bearing  upon  the 
present  one,  I  may  be  indulged  in  briefly  stat- 
ing it.  The  property  was  advertised  by  the 
master,  and  the  plaintiff,  on  receiving  a  partial 
payment,  stated  to  the  agent  of  the  defendants 
that  he  would  show  every  reasonable  indul- 
gence for  what  remained  due;  from  which  the 
agent  understood  that  the  plaintiff  would  not 
compel  a  sale  of  the  property,  but  would  wait 
a  reasonable  time.  The  solicitor  also  con- 
firmed the  impression,  b.y  afterwards  express- 
ing his  belief  that  the  plaintiff  would  not  sell, 
but  deemed  it  proper  to  continue  the  adver- 
tisement. These  conversations  and  impres- 
sions of  the  agent  were  communicated  to  the 
defendants,  and  induced  them  to  believe  that 
the  property  would  not  be  sold,  and  for  this 
reason  they  were  surprised  by  the  sale,  and 
not  prepared  to  meet  it,  as  they  otherwise 
would  have  been.  The  learned  Chancellor 
opened  the  bid,  on  the  ground  of  unintentional 
surprise  by  the  party  and  his  solicitor,  for  he 
conceded  they  were  not  actuated  l>y  any  un- 
fair intention,  either  before  or  at  the  sale.  He 
examined  the  English  cases,  and  considered  it 
as  falling  within  the  decision  of  Ld.  Eldon,  in 
White  v.  Wilson.  In  the  same  year  the  case  of 
Lansing  v.  M'Pherson,  3  Johns.  Ch.  Gas.,  424, 
was  decided.  In  that  case  the  sale  was  opened 
in  behalf  of  a  person  who  stood  responsible 
for  the  balance  due  on  the  bond  and  mortgage 
after  the  sale,  and  who  offered  50  per  cent, 
more  than  the  bid.  No  unfairness  in  the  con- 
duct of  the  purchasei»was  pretended.  The  ex- 
cuse was  that  the  applicant  did  not  know  until 
after  the  sale  that  the  plaintiff  had  a  decree 
compelling  him  to  pay  the  deficit,  the  decree 
having  been  entered  by  default.  The  order 
was  placed  upon  the  ground  that  justice  re- 
228*]  quired  *it.  The  plaintiff  was  the  pur- 
chaser, no  deed  had  been  given,  nor  had  the 
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sale  been  confirmed.  The  two  circumstances 
last  mentioned  are  to  be  found  in  both  these 
cases ;  but  I  do  not  consider  them  as  distin- 
guishing features  from  the  one  under  review. 
Here  notice  of  an  application  was  given  to  the 
purchaser  before  the  report  of  the  master  was 
made,  or  order  of  confirmation  entered,  and 
the  delay  in  making  the  motion  was  fully  ac- 
counted for.  As  to  the  deed,  it  was  taken 
subject  to  the  jurisdiction  of  the  Chancellor 
over  the  sale.  2  Paige,  341;  12  Johns.,  526. 
Neither  does  the  fact  in  the  last  case,  that  the 
plaintiff  was  the  purchaser,  appear  here ;  but 
no  distinction  can  be  made  in  this  respect  be- 
tween the  client  and  his  solicitor.  It  appears 
to  me  that  the  last  case  would  support  the  or- 
der of  the  Chancellor,  without  the  aid  of  the 
circumstances  of  surprise  or  unfairness.  It 
seems  to  have  been  distinguished  from  those 
preceding  it,  on  the  ground  of  the  sacrifice  of 
the  interest  of  the  party  applying,  and  that  the 
plaintiff  was  himself  the  purchaser  ;  and  this 
appears  to  me  as  a  sound  distinction.  All  the 
plaintiff  is  entitled  to  is  his  debt ;  that  end  is 
not  defeated  by  opening  the  bid,  but  generally 
attained  ;  and  the  control  which  he  has,  right 
or  wrong,  over  the  proceedings  down  to  the 
sale  inclusive,  should  induce  courts  closely  to 
scrutinize  his  connection  with  it.  The  same 
remarks  are  applicable  to  the  solicitor,  who  is 
but  the  agent  of  the  plaintiff,  and  the  sale  usu- 
ally takes  place  under  his  superintendence. 
But  I  do  not  intend  to  place  the  case  upon  this 
ground.  I  have  satisfied  myself,  after  a  care- 
ful attention  to  the  facts,  that  the  sale  cannot 
be  upheld,  on  account  of  the  conduct  of  the 
master,  which  was  calculated,  and  did,  in  fact, 
produce  surprise  upon  the  agent  of  Whipple, 
and  others  interested  in  the  sale.  I  will  not 
stop  to  show  that  surprise,  created  by  him  or 
his  conduct,  is  as  injurious  and  as  available  in 
an  application  of  this  kind,  as  if  caused  by  a 
purchaser,  which  all  the  cases  concede  is  suf- 
ficient. His  conduct,  above  all  others,  should 
be  unequivocal  and  above  exception.  To  per- 
mit a  party  to  suffer  by  it  would  establish  a 
principle,  that  would  make  all  interested  in 
property  forced  under  his  hammer  responsible 
for  the  fidelity  with  which  he  executed  his 
trust,  though  he  be  selected  by  their  adversary. 
The  general  principle,  *also,  that  a  [*229 
party  shall  not  suffer  wrong  by  the  error  of  an 
officer  of  the  court,  is  familiar,  and  strictly 
and  literally  applicable  to  this  case. 

To  appreciate  properly  the  conduct  of  the 
master,  it  is  material  to  consider  the  extent  of 
his  power  over  these  sales  ;  for  his  duty  is  in- 
timately connected  with  it.  He  fixes  the  time 
when  and  the  place  at  which  the  sale  shall  take 
place,  Chancery  Rules,  139  ;  2R.  S.,  368,  sees. 
34,  35,  37,  38,  except  in  the  City  of  N.  Y., 
where  the  Merchants'  Exchange  is  designated. 
He  may  adjourn  the  sale  for  cause  shown, and 
is  bound  to  exercise  a  reasonable  discretion  in 
the  matter.  2  Paige,  339.  He  has,  in  fine, 
every  power,  and  is  subject  to  the  same  duties 
as  are  possessed  by  and  imposed  upon  sheriffs, 
in  sales  on  executions  ;  and  the  Chancellor,  in 
his  139th  Rule,  has  referred  to  the  statute  reg- 
ulating these  sales,  to  govern  the  master  as  to 
the  time  and  manner  of  giving  notice  in  the 
country.  I  am  aware  that  these  officers  usually 
follow  the  directions  of  the  plaintiff  or  his  so- 
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licitor  in  this  respect,  and  their  interest,  per- 
haps, may  lead  them  to  do  so,  as  they  are  usu- 
ally selected  by  the  parties;  but  there  is.nothing 
in  the  nature  of  the  office,  or  the  duties  belong- 
ing to  it,  which  puts  them  under  the  control  of 
the  parties.  The  interposition  of  an  officer  to 
sell  the  property  of  defendants  at  auction 
would  be  a  useless  ceremony,  if  the  officer  was 
to  be  under  the  dictation  of  the  plaintiff.  If 
the  master  is  not  only  independent  of  the  party, 
but  bound  to  execute  the  functions  of  his  of- 
fice, I  should  like  to  know  upon  what  principle 
the  bid  of  a  party,  or  his  solicitor,  can  be  at  all 
sustained.  The  party  would  be  substantially 
both  auctioneer  and  bidder. 

I  do  not  intend  to  say  that  the  master  design- 
edly misled  the  agent  and  parties  interested  in 
the  sale,  but  I  am  entirely  satisfied  such  was 
the  natural  tendency  and  effect  of  his  conduct. 
I  have  shown  the  independent  power  possessed 
by  musters  over  these  sales.andit  must  be  con- 
ceded that  such  power  should  be  executed  in  a 
frank  and  undisguised  manner.  Knowing  a 
master  to  be  invested  with  the  control  of  a  sale, 
it  is  natural  and,  of  course,  that  whatever  he 
may  say  or  do  in  reference  to  a  pending  sale 
23O*]  will  make  a  corresponding  *impression. 
Persons  who  have  their  all  at  stake  may  from 
abundant  caution  attend,  even  against  their 
convictions  that  a  sale  will  not  take  place;  but 
others  not  so  deeply  interested  will  not  take  the 
trouble  to  attend  upon  contingencies.  It  can- 
not be  tolerated  that  a  master  shall,  in  answer 
to  inquiries,  express  doubts  as  to  whether  a 
sale  will  take  place,  and  that  down  to  the  very 
moment  of  sale,  and  then  silently  attend  and 
sacrifice  the  property  of  parties.  If  any  cause 
exists  to  make  it  really  doubtful  whether  the 
sale  will  take  place,  and  the  master  is  thus 
obliged  to  hold  the  language  imputed  to  him  in 
this  case,  it  is  his  duty  to  postpone  or  unde- 
ceive those  who  have  been  misled.  He  has  the 
power  to  do  so,  and  justice  to  all  demands  its 
exercise.  If  the  language  of  the  master  had 
been  held  on  a  different  day  or  different  hour 
from  that  of  the  sale,  we  might  have  been  dis- 
posed to  attribute  the  non-attendance  of  those 
concerned  to  their  negligence  ;  we  might  have 
required  more  vigilance  and  sharp-sightedness 
on  their  part.  But  when  such  language  is  held 
at  the  hour  of  sale,  and  within  a  stone's  throw 
of  the  place,  it  could  not  have  been  reasonably 
anticipated  that  the  master's  doubts  would  be 
cleared  up,  and  the  sale  completed  in  some 
twenty  minutes  afterwards.  Parties  interested 
in  the  sale  ought  not  to  be  required  to  distrust 
the  motives  of  the  master,  or  to  act  as  if  they 
were  to  be  entrapped. 

Upon  the  whole,  if  we  believe  the  statement 
of  the  agent,  that  the  master  promised  to  give 
him  notice  when  the  property  would  be  sold, 
and  we  have  his  positive  testimony  of  this  fact 
against  the  master's  mere  want  of  recollection, 
then  the  conclusion  is  plain  that  the  agent  was 
misled  and  surprised  by  the  conduct  of  the  of- 
ficer. The  application  of  familiar  rules  of  evi- 
dence necessarily  leads  to  the  belief  that  the 
agent  was  misled  ;  for  it  is  more  probable  that 
the  master  should  have  forgot  ten  the  fact,  than 
that  the  agent  should  have  recollected  it,  if  it 
had  no  existence.  A  witness  may  innocently 
forget,  but  it  requires  more  charity  to  believe 
that  he  can  innocently  remember  what  never 
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had  existence  ;  hence  the  difference  in    the 
weight  of  positive  over  negative  testimony. 

*  Again  ;  if  we  believe  the  master's  [*23 1 
language  and  conduct  were  such  as  to  leave  the 
impression  upon  the  agent  that  the  sale  would 
be  postponed,  the  conclusion  of  surprise  is  in- 
evitable. And  we  have  the  positive  evidence 
of  three  witnesses  to  this  effect,  against  that  of 
the  officer,  that  he  did  not  intend  and  in  his 
belief  did  not  use  language  that  warranted  it. 

Now,  although  the  language  attributed  to 
the  master  may  not  have  fairly  justified  the 
impression  made  upon  these  persons.yet  we  all 
know,  from  our  observation  and  experience, 
that  impressions  and  opinions  are  oftentimes 
honestly  received  and  entertained  without  our 
being  able  to  account  for  them  in  detail;  but 
the  fact  of  their  existence  is  not  thereby  weak- 
ened. These  persons  do  not  undertake  to  relate 
all  that  was  said  and  done;  but  they  state,  un- 
qualifiedly, that  they  received  the  impression 
from  the  master  that  the  sale  would  be  post- 
poned. The  fact  that  all  three  received  the  im- 
pression, is  some  evidence  that  it  was  not  with- 
out cause  or  reason,  and  affords  a  justification 
to  the  agent.  Again ;  if  we  believe  from  the  mas- 
ter's own  account  of  the  transaction,  that  his 
language  and  conduct  throughout  was  not  char- 
acterized by  that  frankness  and  prudence  de- 
manded of  him  in  the  discharge  of  his  duty  ; 
that  the  natural  tendency  of  his  language  and 
conduct  was  to  mislead  and  surprise  those  de- 
sirous of  attending  the  sale  ;  and  that  he  is  not 
to  be  justified  in  holding  at  the  hour  of  sale 
equivocal  language  and  then  suddenly  and  si- 
lently sacrificing  the  property — then  the  bid 
should  be  opened. 

The  principle  involved  is  one  of  considerable 
magnitude,  and  acquires  increased  interest 
from  the  frequency  and  generality  of  its  ope- 
ration. We  are  not  laying  down  a  rule  merely 
for  this  particular  case,  but  one  which  will  be 
the  guide,  not  only  of,  all  these  officers,  but  of 
every  officer  whose  duty  it  is  to  sell  the  prop- 
erty of  the  unfortunate  at  public  auction. 
When  we  take  into  view  the  vast  amount  of 
property  thus  situated  ;  the  numerous  sales  ; 
the  deep  interest  felt  and  at  stake,  both  as  re- 
gards parties  and  creditors  ;  together  with  the 
unscrupulous  spirit  of  speculation — the  tribu- 
nals holding  a  superintending  control  over  these 
sales,  are  admonished  to  watch  with  suspicion, 
and  censure  with  firmness,  the  least  departure 
from  fairness  in  conducting  them. 

*Without  pursuing  the  examination  [*232 
further,  I  cannot  avoid  the  conclusion  that  the 
case  is  brought  clearly  within  Wliite  v.  Wilson, 
decided  by  Ld.  Eldou,  undWiUiamson  v.  Dale, 
by  Chancellor  Kent ;  in  neither  of  which  cases 
were  the  facts  inducing  surprise  as  striking  and 
marked,  as  those  relied  on  here:  and  in  the  lat- 
ter, it  was  confessedly  unintentional.  That  the 
agent  was  misled  by  the  master,  is  established 
by  the  oath  of  three  unimpeached  and,  I  may 
add,  uncontradicted  witnesses  ;  and  that,  if 
informed  by  the  master  that  the  sale  would  be 
postponed,  the  agent  had  a  right  to  confide  in 
the  information,  is  clear  from  the  absolute  con- 
trol of  the  officer  over  the  sale  for  the  time  be- 
ing. That  the  respondent  has  been  deprived 
of  his  rights  and  lost  the  fruits  of  all  his  per- 
severance and  expense  to  protect  them,  if  the 
bid  is  not  opened,  is  not  denied  ;  and  that  it 
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can  be  opened  without  harm  to  any  one,  save 
the  loss  of  a  speculation,  is  absolutely  certain. 

I  am,  therefore,  in  favor  of  affirming  the  or- 
der of  the  court  below. 

By  Mr.  Senator  Maison.  There  is  no  pre- 
tense, allowing  that  Murdock  was  in  point  of 
fact  deceived,  that  the  appellant  in  any  man- 
ner contributed  to  the  deception,  or  that  he  is 
to  be  considered  in  any  other  light  than  as  a 
bona  fide  purchaser. 

The  master  is  an  officer  of  the  Court  of  Chan- 
cery, and  is  peculiarly  subject  to  its  order  and 
control ;  and  it  is  as  well  within  the  power  as 
it  is  the  duty  of  the  court,  in  the  furtherance 
of  justice  and  the  protection  of  the  rights  of 
parties,  to  correct  any  evils  which  result  from 
the  misconduct  of  that  officer.  The  court  has 
also  a  power  over  the  purchaser,  to  which  it  is 
considered  he  submits,  by  becoming  a  bidder 
for  premises  sold  by  the  order  of  the  court.  If, 
after  he  make  the  purchase,  he  becomes  in- 
solvent or  unable  to  pay,  the  court  have  the 
power  of  rescinding  the  sale,  and  of  ordering 
a  re-sale  ;  if,  however,  he  be  able  to  pay  and 
will  not,  the  court,  at  the  instance  of  the  party 
interested,  will  compel  the  purchaser  to  a  per- 
formance, by  process  of  attachment  for  con- 
tempt. Such  power  is  claimed  and  exercised 
by  the  Court  of  Chancery,  both  in  England  and 
in  this  country  ;  and  it  is  meet  and  proper  that 
233*]  *it  should  exist  in  the  court.  Cunning- 
ham v.  Williams,  2  Anst.,  344  ;  Lansdown  v. 
Elderton,  14  Ves.,  512 ;  Anderson  v.  Foulke,  2 
Har.  &  G.,  346  ;  Brasher  v  Uortlandt,  2  Johns. 
Ch.,  506.  So,  also,  have  the  courts  exercised 
a  control  over  the  purchaser,  in  withholding 
from  him  the  object  of  his  purchase,  as  well 
before  as  after  he  had  received  a  deed  for  the 
lands  purchased,  and  as  well  after  as  before  a 
confirmation  of  the  sale.  The  exercise  of  this 
power  has,  however,  been  long  considered  of 
doubtful  utility,  and  is  latterly  resorted  to  only 
in  extreme  cases. 

It  has  been  held,  thai  where  a  master  diso- 
beys express  instructions  given  him  in  relation 
to  the  sale,  and  the  purchaser,  fully  apprised 
of  those  instructions,  pays  the  purchase  money 
and  accepts  his  deed,  as  where  the  master  was 
directed  not  to  sell  for  less  than  $2,600,  yet 
sold  for  $1,000,  the  sale  should  not  stand — and 
a  re-sale  was  ordered,  and  the  first  purchaser 
directed  to  reconvey.  Bequa  v.  Rea,  2  Paige, 
339.  This  case  is  cited  as  authoritative  or 
justificatory  of  an  interference  in  setting  aside 
this  sale  ;  the  analogy  between  the  two  cases  is 
not  very  apparent. 

[The  learned  Senator  here  adverts  to  the 
facts  submitted  to  the  Chancellor  on  the  peti- 
tion for  a  re-sale,  and  states  his  conviction  that 
there  is  no  foundation  for  the  complaint  of 
surprise,  or  that  the  agent  of  the  judgment 
creditors  had  been  misled — and  then  proceeds 
as  follows :] 

But  it  is  said  an  increased  bid  is  offered,  and 
this  is  used  as  a  reason  why  the  sale  should  be 
opened,  and  some  English  cases  are  cited  as 
sanctioning  the  practice  contended  for  by  the 
respondent.  The  course  of  practice  adopted  in 
the  English  chancery,  in  relation  to  sales  by 
masters,  is  materially  different  from  the  prac- 
tice adopted  in  this  State  ;  the  end  sought  by 
both  modes  is  the  same,  to  wit :  the  obtaining 
the  highest  possible  price  for  the  lands  sold. 
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The  English  mode  of  selling  is  more  favorable 
than  ours  to  the  opening  of  sales ;  there  the 
sale  partakes  of  the  character  of  a  private  bar- 
gain, as  thus — after  the  publication  of  the 
proper  notices  in  the  Gazette,  the  master  in  his 
office  opens  his  book  in  which  is  described  the 
property  offered  for  sale,  and  to  which  every 
bidder  signs  his  name,  *affixing  the  sum  [*234 
he  offers :  the  person  offering  the  highest 
amount,  on  the  closing  the  biddings  is  declared 
to  be  the  purchaser,  and  is  so  reported  by  the 
master  ;  if  the  sale  is  confirmed  by  the  court, 
the  title  is  examined  and  a  conveyance  is  pre- 
pared ;  the  sale  is  not  considered  complete 
until  the  final  settlement  of  the  title,  and  the 
coming  in  of  the  master's  report  in  relation 
thereto  ;  until  which  time,  applications,  on  the 
ground  of  an  offer  of  an  advance  upon  the 
highest  bidder,  are  frequently  made  for  the 
opening  of  the  biddings — which  means  no 
more  nor  less  than  a  suspension  of  the  sale  and 
a  continuance  of  the  property  in  market.  No 
inconvenience  can  result  from  this  practice, 
however  doubtful  its  policy  may  be,  as  everv 
bidder  knows  he  is  subject  to  be  overbid  until 
the  confirmation  of  the  sale.  With  us,  the 
master,  upon  receipt  of  the  Chancellor's  order 
for  sale,  gives  notice  of  the  time  and  place  of 
sale,  with  a  brief  description  of  the  premises 
offered  to  be  sold,  for  six  weeks  previous  to  the 
time  of  sale,  by  a  weekly  publication  thereof  in 
a  newspaper  published  in  the  county  where  the 
lands  or  a  greater  part  thereof  are  situated,  and 
where  they  must  be  sold  ;  three  copies  of  the 
advertisement  are  posted  up  in  so  many  of  the 
most  public  places  in  the  town  where  the  lands 
lie  ;  and  if  the  sale  be  in  a  different  town  in 
the  same  county,  three  other  copies  are  posted 
up  in  so  many  of  the  most  public  places  in  that 
town.  The  requirement  of  this  publicity  of 
notice,  is  with  a  view  of  notifying  every  person 
who  may  wish  to  become  a  purchaser,  and  of 
estopping  all  from  alleging  surprise  or  igno- 
rance of  the  time  and  place  of  sale  ;  thus  re- 
moving a  frequent  ground  of  complaint  as  to 
want  of  notice.  Every  person  is  holden  to  know 
the  time  and  place  of  sale.  On  the  day  of  sale, 
the  master,  or  some  other  person  under  his  di- 
rection, he  being  present,  offers  the  premises 
for  sale  at  public  auction,  and  he  to  whom  the 
property  is  struck  off,  as  the  highest  bidder,  is 
the  purchaser.  Upon  the  falling  of  the  ham- 
mer, if  the  decree  of  sale  be  enrolled,  the 
master  may  immediately  execute  and  deliver 
the  deed  ;  but  the  sale'  is  not  considered  as 
complete  until  a  confirmation  of  the  master's 
report  of  the  sale,  which  will  be  after  eight 
days  from  the  entry  of  the  order  confirming 
the  sale.  I  know  of  no  instance  in  this  State 
where,  after  the  sale  of  the  master  *has  [*235 
been  confirmed,  it  has  been  set  aside  and  a  re- 
sale ordered  merely  to  let  in  an  advanced  bid, 
and  for  no  other  cause.  If  any  such  case  has 
occurred,  it  has  been  or  should  have  been  only 
upon  the  person's  offering  the  advanced  bid, 
becoming  bound  that  he  would  make  such  ad- 
vanced bid,  should  the  sale  be  opened,  or 
making  what  should  under  the  circumstances 
be  considered  an  adequate  deposit.  There  is  no 
evidence  in  this  case  that  an  increased  bid  has 
been  offered,  by  which  the  bidder  would  be 
bound  ;  and  so  the  Chancellor  considers  it  as  he 
has  directed,  that  unless  the  proposed  increased 
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bid  be  made,  the  original  sale  shall  be  con- 
firmed. Nor  is  there  any  evidence  that  a  de- 
posit has  been  offered,  made  or  required.  It 
nowhere  appears  in  the  papers  submitted,  that 
an  advanced  bid  would  be  offered,  except  by 
the  petition  of  the  respondent,  in  which  it  is 
stated  that  the  respondent  was  informed  and 
believes  that  B.  Knower  authorized  S. 
Cheever,  Esq. ,  to  authorize  him,  the  respond- 
ent, to  bid  for  lot  No.  13  the  sum  of  $3,500, 
which  is  about  $1,100  more  than  the  appellant 
bid,  and  that  B.  Knower  was  still  willing  to 
bid  that  sum  for  the  lot.  This  is  not,  to  my 
mind,  satisfactory  evidence  that  Knower  was 
at  all  bound  to  make  this  increased  bid,  should 
the  sale  be  opened,  for  it  may  be  that  Murdock 
had  been  misinformed  ;  and  it  is  not  a  little 
extraordinary  that  there  is  no  evidence  in  the 
case,  from  Knower  himself,  in  this  particular. 
The  petition  of  the  respondent  was  drawn  up 
and  sworn  to  in  the  City  of  Albany,  the  place 
of  residence  of  Mr.  Knower,  as  appears  by  the 
papers,  and  no  reason  is  given  for  the  absence 
of  such  evidence.  It  is~true,  it  appears  from 
the  affidavit  of  Murdock,  who  lives  in  the 
County  of  Broome,  which  was  also  sworn  to  in 
the  City  of  Albany,  that  he  had  received  in- 
structions from  8.  Cheever,  to  bid,  etc.,  yet 
there  is  no  evidence  from  Mr.  Cheever,  who 
also  resides  in  the  City  of  Albany,  as  appears 
from  the  papers,  that  he  was  ever  authorized 
by  Mr.  Knower  to  give  such  instructions  to 
Murdock,  or  anyone  else.  This  is  too  vague, 
uncertain  and  unsatisfactory,  if  not  suspicious, 
to  justify  any  judicial  action  upon  the  allega- 
tion as  a  fact  that  an  advanced  bid  had  been 
offered.  But  if  that  fact  had  been  fully  estab- 
lished, it  does  not  appear  that  the  advancing 
236*]  bidder  had  subjected  *himself  to  the 
jurisdiction  of  the  court  in  this  respect,  so  that 
a  compliance  with  the  offer  could  be  enforced. 
It  does  not  comport  with  my  views  of  sound 
policy  or  justice,  that  the  powers  of  the  court 
should  be  speculated  upon,  to  subserve  indi- 
vidual interest,  or  that  bona  fide  purchasers  of 
lands  sold  in  virtue  of  its  powers  and  direc- 
tions, should  be  hindered  or  delayed  in  the  im- 
provement or  other  disposition  of  the  lands 
purchased,  to  await  the  uncertain  contingency 
of  an  increased  bid,  by  which  they  may  or  may 
not  be  deprived  of  the  object  of  their  pur- 
chase. The  English  courts  will  not  open  bid- 
dings at  a  master's  sale,  even  where  the  sale 
has  not  been  confirmed  or  deeds  executed, 
without  a  deposit  of  a  reasonable  advance  on 
the  bid,  together  with  the  payment  of  the  pur- 
chaser's expenses.  Rigbyv.  M'Namara,  6Ves., 
466.  Ld.  Eldon  remarking,  in  the  same  vol- 
ume, page  513,  the  deposit  is  the  only  hold  the 
court  has  upon  the  purchaser.  See,  also,  Earl 
of  Macdesfield  v.  Blake,  8  Ves.,  214  ;  Trefairs  v. 
Clinton,  1  Ves.  &  B.,  361. 

If,  however,  there  had  been  an  increased 
bid  offered,  by  which  the  bidder  would  be 
bound,  either  by  a  stipulation  in  writing  or  by 
a  deposit  of  a  reasonable  advance  on  the  bid.I 
do  not  think  this  sale  should  be  opened  because 
of  the  amount  offered.  Collier  had  disposed  of 
one  of  the  lots  to  Whitney,  and  notice  of  the 
application  to  set  aside  the  sale  was  not  served 
until  on  or  after  July  18  ;  the  order  confirm- 
ing the  master's  report  of  the  sale  having  be- 
come absolute  on  the  9th  of  that  month.  It  is 
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true  Collier  was,  June  28,  notified  that  as  soon 
as  papers  could  be  prepared  an  application 
would  be  made  to  set  aside  the  sale  ;  but  was 
he  bound  by  such  notice  ?  Should  he  be  com- 
pelled by  reason  of  such  notification  to  remain 
in  utatu  quo  a  week, a  month  or  a  year?  It  can- 
not be  pretended.  Notice  of  a  motion  to  set 
aside  the  sale  should  have  been  served  before 
the  order  confirming  the  sale  had  become  ab- 
solute ;  this  must  have  been  the  intent  of  the 
eight  day  rule  of  confirmation.  If  the  party 
interested  will  permit  the  eight  days  to  expire 
without  taking  any  measures  to  set  aside  the 
sale,  he  must  be  held  concluded,  unless  there 
is  some  fraud  or  misconduct  in  the  individual 
who  has  the  benefit  of  that  confirmation,  or  a 
fraudulent  negligence  in  another  *per-  [*237 
son  as  the  agent,  of  which  it  is  against  con- 
science that  the  purchaser  should  take  advan- 
tage, which  is  not  pretended  in  this  case.  Such 
is  the  course  of  the  English  courts,  Morrice  v. 
Bishop  of  Durham,  11  Ves.,  57  ;  White  v.  Wil- 
son, 14  Id. ,  151.  and  such  should  be  the  course 
of  the  court  here.  Acting  upon  the  reasona- 
bleness of  this  rule,  Chancellor  Kent,  in  the 
case  of  Lansing  v.  M*Pherson,  3  Johns.  Ch., 
424,  where  the  deed  had  not  been  delivered, 
nor  the  master's  report  of  the  sale  confirmed, 
ordered  a  re-sale,  saying  :  "I  think  the  sale 
can  be  opened  without  any  inconvenience  or 
injury  in  this  case,  and  justice  would  seem  to 
require  it,  especially  in  favor  of  a  defendant 
who  offers  to  give  50  per  cent,  in  advance  of 
the  purchase  money, and  who  is  bound  to  sup- 
ply the  remainder  of  this  debt,  unsatisfied  by 
the  sale;"  and  it  was  ordered, on  condition  that 
the  defendant  deposit  with  the  register,  within 
eight  days,  an  advance  of  50  per  cent,  on  the 
sum  bid  by  the  plaintiff,and  on  his  paying  the 
plaintiff  the  expease  incurred  at  the  former 
sale.  So,  also,  in  the  case  of  Williamson  v. 
Dale,  3  Johns.  Ch.,  290,  where  the  master's  re- 
port of  the  sale  had  not  been  made,  nor  had  a 
deed  been  executed  to'  the  purchaser,  a  re-sale 
was  ordered.  The  premises  had  been  bid  off 
at  $2,700,  subject  to  a  prior  mortgage  of  the 
same  amount,  and  the  petitioners  stated  the 
value  of  the  property  to  be  more  than  $12,000. 
The  application  for  a  re-sale  was  on  the  ground 
of  surprise,  and  the  small  amount  produced 
by  the  sale  in  comparison  with  the  value  of 
the  premises  ;  the  defendants  were  innocently 
misled,  and  induced  to  believe,  from  the  rep- 
resentations of  the  complainant  and  his  solicit- 
or, that  the  sale  would  not  take  place  on  the 
day  advertised.  Chancellor  Kent  said:  "I  wish 
it  to  be  distinctly  understood  that  I  interfere 
in  this  case  on]the  ground  of  surprise,  and  that 
I  do  not  lay  any  stress  upon  the  alleged  inade- 
quacy of  the  auction  price  ;  such  a  ground 
alone,  unattended  with  other  circumstances, is 
not  sufficient." 

In  Duncanv.  Dodd,  2  Paige,  101,  Chancellor 
Walwortb  deprecated,  with  the  English  Chan- 
cellors, the  practice  of  opening  the  biddings  at 
master's  sales,  as  tending  to  shake  public  con- 
fidence in  the  safety  of  such  proceedings.  Aft- 
er stating  that  Ld.  Eldon  had  said. that  he  had 
heard,  during  a  period  of  *nearly  half  [*238 
a  century  which  he  had  passed  in  that  court, 
Ld.  Apsley,  Ld.  Thurlow,  the  Lords  Commis- 
sioners, with  Ld.  Loughborough  at  their  head, 
then  Ld.  Loughborough  as  Chancellor,  and  aft- 
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er  him  the  Lords  Commissioners  with  Ch.  B. 
Eyre  at  their  head, one  and  all, lament  that  the 
practice  of  opening  biddings  'was  ever  intro- 
duced— adds  :  "If  such  are  the  opinions  of 
the  English  Chancellors  as  to  the  dangerous 
tendency  of  the  practice  in  that  country,  where 
rjal  estate  has  comparatively  a  fixed  and  cer- 
tain value,  a  re-sale  ought  not  to  be  granted 
here  except  in  very  special  cases.  In  the  City 
of  N.  Y. ,  real  estate,  when  sold  by  a  master 
under  a  decree  or  order  of  this  court,  general- 
ly produces  its  fair  value.  It  is,  therefore,  es- 
sential to  the  interest  of  those  whose  property 
is  tlius  sold,  that  purchasers  should  continue 
to  retain  full  confidence  in  the  safety  of  such 
purchases.and  that  they  will  not,  as  a  matter 
of  course,  be  disturbed  merely  because  a  good 
bargain  has  been  obtained."  In  Duncan  v. 
Dodd,  the  premises  were  struck  off  for  $2,025, 
no  conveyance  having  been  executed,  and  the 
petitioner  offering  an  advance  of  50  per  cent, 
on  the  purchase  for  the  benefit  of  the  infant 
defendants,  the  Chancellor  ordered  a  re-sale, 
upon  sufficient  surety  to  the  satisfaction  of  the 
master  that  the  premises  should  actually  pro- 
duce 50  per  cent,  advance  upon  a  re-sale,  or  a 
deposit  with  the  master  of  the  advance  offered; 
and  this  upon  the  ground  that  the  property 
sold  was  the  sole  dependence  of  two  infant 
children,  and  was  sacrificed  either  through  the 
misapprehension  or  negligence  of  their  mother 
and  step -father;  the  Chancellor  expressly  stat- 
ing that  "If  the  defendants  were  adults,  and 
the  property  had  been  sacrificed  by  their  own 
negligence  or  inattention,  he  would  not  dis- 
turb the  sale." 

Great  oppression  and  injustice  oftentimes 
grows  out  of  the  opening  of  these  sales,  and  if 
these  applications  are  to  be  listened  to,  a  sacri- 
fice of  the  property  must  be  the  necessary  conse 
quence  as  bidders  will  calculate  the  hazard  of 
the  sale  being  set  aside,  and  the  costs,  delay  and 
vexation  consequent  to  a  resistance  of  the  appli- 
cation. Ld.  Eldon,  in  the  case  of  White  v.  Wil- 
son, before  cited,  remarked,  that  half  the  es- 
tates that  were  sold  in  that  court,  had  been 
thrown  away  upon  the  speculation  that  there 
will  be  an  opportunity  of  purchasing  after- 
239*]  wards  by  opening  *biddings.  It  was 
well  observed  by  Chancellor  Dessaussure,  in 
Gordon  v.  Sims,  2  M'C.  Ch.,  158,  that  it  is  not 
the  course  of  the  court  in  this  country  to  open 
biddings  on  the  ground  of  too  high  or  too  low 
a  price.  The  court  looks  to  the  sale,  and  if  it 
be  regularly  conducted  and  fairly  made,  con- 
siders it  obligatory  on  both  parties.  I  am 
for  the  reversing  of  the  Chancellor's  decree, 
with  costs  to  the  appellant  in  this  court 
and  in  the  Court  of  Chancery,  to  be  paid 
by  the  respondent.  The  Chancellor,  in  the 
decree  appealed  from,  reserved  the  ques- 
tion of  costs,  but  I  have  no  doubt  of  the  pow- 
er of  this  court  under  the  Statute,  2  U.S. ,  167, 
sec.27,to  make  an  order  in  relation  to  the  costs 
in  both  courts,  where,  as  in  this  instance,  the 
whole  case  is  before  this  court. 

Upon  the  question  being  put — Shall  this  de- 
cree be  reversed  ? — the  court  divided  as  fol- 
lows : 

In  the  affirmative — Senators  Armstrong,  Crop- 
sey.  Griffin,  Lansing,  Maison,  Seger,  Slower  and 
Tracy — 8. 

In  the  negative—  Chief  Justice  SAVAGE,  Mr. 
WEND.  13. 


Justice  SUTHEKLAND,  Mr.Justice  NELSON, Sen- 
ators Con/din,  Dodge,  Gannevoort ,  Halsey,Lynde, 
Macdonald,  Mack  and  Van  Schaick — 11. 

Whereupon  the  decree  of  the  Chancelloi;  order- 
ing a  re-sale,  was  affirmed. 

Approved— 63  Barb.,  288,  290. 

Cited  in— 26  Wend.,  151,  158 ;  10  Paige,  248 ;  2  Edw., 
617  :  Hoffm.,  44 ;  Clarke,  103,  481 ;  4  Sandf.  Ch.,  586  ; 
28  N.  Y.,  126 ;  37  N.  Y.,  161 ;  53  N.  Y.,  326  ;  4  Trans. 
App.,  24 ;  27  Hun,  607 ;  22  Barb,,  173 :  4  T.  &  C.,  624 ; 
13  How.  Pr.,  489,  556  ;  24  How.  Pr.,  441 ;  26  How.  Pr., 
169 ;  35  How.  Pr.,  29 ;  16  Abb.  Pr.,  450;  18  Abb.  Pr., 
38  ;  3  Abb.  N.  S.,  442 ;  3  Wall.,  207,  209 ;  20  Kan.,  691; 
32  N.  J.  E.,298, 


*HONE,  Appellant, 

AND 

HENRIQUEZ,  Respondent. 


[*24O 


Voluntary  Assignment — Sale  by  Auctioneer — 
Assignment  Decreed  Void  and  Receiver  Ap- 
pointed— Auctioneer  has  no  Lien  on  Proceeds 
of  Sale,  but  is  Bound  to  Pay  Over  to  Receiver. 

Where  a  voluntary  assignment  was  executed,  and 
a  portion  of  the  assigned  property  was  placed  by 
the  assignee  in  the  hands  of  an  auctioner  to  be  sold, 
who  sold  the  same  and  received  the  proceeds  there- 
of, and  the  assignment  was  subsequently  decreed 
to  be  void,  and  a  receiver  appointed  to  take  charge 
of  the  assigned  property ;  it  was  held,  that  the  auc- 
tioneer had  no  lien  upon  the  proceeds  of  the  goods, 
but  was  bound  to  pay  over  the  same  to  the  receiver 
for  the  benefit  of  the  creditors  of  the  assignor,  who 
had  filed  creditors'  bills,  although  the  auctioneer 
was  a  creditor  of  the  assignor,  and  the  money  came 
to  his  hands  previous  to  the  filing  of  the  bills  by  the 
creditors  to  whose  use  the  money  was  directed  to  be 
paid— the  auctioneer  having  become  a  party  to  the 
assignment,  by  signifying  his  assent  to  the  same  by 
a  formal  acceptance. 

A  PPEAL  from  chancery.  Henriquez  filed  a 
11  bill  in  chancery  against  Hone,  in  which 
the  following  facts  were  set  forth  :  May  8, 
1832,  John  Moffat  made  a  voluntary  assign- 
ment of  his  property  to  E.  Hall  and  C.  Swan, 
in  trust  for  the  payment  of  such  of  his  credit- 
ors as  would,  on  receiving  a  ratable  propor- 
tion of  the  proceeds  of  his  property,  execute  to 
him  a  full  release  and  discharge  of  their  re- 
spective debts — annexing,  a  condition  that  un- 
less all  his  creditors  accepted  the  assignment 
within  60  days, he  should  have  the  right  to  pre- 
fer such  creditors  as  he  thought  proper.  May 
12,  1832,  A.  Lentilhon  and  A.  Voisin  obtained 
a  judgment  in  the  Superior  Court  of  the  City 
of  N.  Y  against  Moffat  for  $843.52,  and  on 
the  16th  of  the  same  month  another  judgment 
was  obtained  against  Moffat,  in  favor  of  J.  L. 
Joseph  and  others,  for  $612.16,  on  which  judg- 
ments executions  were  issued  and  returned 
nulla  bona,  except  as  to  the  sum  of  $23.74. 
June  4,  1832,  the  above  named  judgment  cred- 
itors filed  a  creditors'  bill  in  chancery  to  obtain 
satisfaction  of  their  judgments,  alleging  the 
assignment  to  Hall  &  Swan  to  be  fraudulent 
and  praying  the  same  to  be  set  aside;  to  which 
bill  Moffat  and  his  assignees  put  in  answers. 
Jan.  28,  1833,  the  Vice- Chancellor  of  the  First 
Circuit  decreed  the  assignment  to  be  void, made 
order  for  the  appointment  of  a  receiver,  and 
directed  Moffat  and  his  assignees  to  deliver 
over  the  assigned  property  to  the  receiver,  who 
was  ordered  *from  time  to  time  to  de-  [*241 
posit  in  court  the  moneys  he  should  receive  to 
the  credit  of  the  cause,  to  be  held  for  the  bene- 
fit of  the  complainants,  and  all  other  creditors 
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who  might  acquire,  during  the  continuance  of 
the  trust,  a  right  to  payment  out  of  such  funds, 
according  to  their  legal  or  equitable  priorities. 
Feb.  14,  1833,  the  complainant  in  this  cause, 
having  been  appointed  receiver,  entered  upon 
the  duties  of  his  office:  and  Mar.  11,  Moffat 
and  his  assignees  transferred  to  him  the  as- 
signed property,  and  gave  him  a  written  order 
upon  Isaac  8.  Hone,  the  defendant  in  this 
cause,  to  pay  over  to  him  the  net  proceeds  of 
certain  goods,  part  of  the  assigned  property, 
which,  Nov.  1,  1832,  had  been  placed  by  the 
assignees  in  the  hands  of  Hone,  to  be  sold  by 
him  as  an  auctioneer,  and  which  had  accord- 
ingly been  sold,  producing  the  net  sum  of 
$1,068.31.  This  order  was  presented,  and  pay- 
ment refused.  The  complainant  further  stated, 
that  since  the  filing  of  the  above  creditors'  bill 
various  other  judgments  for  large  amounts  had 
been  obtained  against  Moffat,  and  that  the 
plaintiffs  in  such  judgments,  since  Jan.  28, 
1833  (the  time  of  the  decree  above  mentioned), 
had  filed  creditors'  bills,  on  which,  in  several 
of  the  suits,  decrees  had  been  made  establish- 
ing their  rights,  according  to  the  order  of  their 
respective  priorities,  to  payment  out  of  the 
property  and  effects  of  Moffat  in  the  hands  of 
the  complainant,  and  that  the  funds  collected 
by  him  would  prove  insufficient  to  pay  the  cred- 
itors who  had  filed  such  bills.  The'complain- 
ant  further  stated,  that  June  1,  1832,  Hone  as- 
sented to  the  assignment  of  Moffat,  by  agree- 
ing to  accept  the  same  and  to  discharge  Moffat, 
and  that  he  now  claims  to  retain  the  said  sum 
of  $1,068.31,  which  the  complainant  prays  he 
may  be  directed  to  pay  over. 

Hone,  in  his  answer,  alleges  that  in  Feb., 
1832,  he  sold  goods  to  Moffat  to  an  amount  ex- 
ceeding $2,000,  for  which  he  took  Moffat's 
notes  payable  in  six  months,  which  remain  un- 
paid; that  the  receiver  has  realized  from  the 
estate  of  Moffat,  independent  of  the  moneys  in 
his  hands,  a  sum  more  than  sufficient  to  satisfy 
the  two  judgments  set  forth  in  the  creditors' 
bill,  filed  in  the  cause  in  which  the  complain- 
242*]  ant  was  appointed  *receiver.  That  he 
has  done  no  act  to  satisfy  or  confirm  the  assign- 
ment of  Moffat,  except  signing  his  acceptance 
of  the  same,  which  he  did  under  the  full  be- 
lief that  the  assignment  was  valid  in  law,  but 
which,  under  the  advice  of  counsel,  he  now 
concedes  to  be  void;  but  he  insists  that  if  the 
assignment  is  void,  his  acceptance  thereof  is 
also  void,  and  that  as  he  can  derive  no  benefit 
from  his  acceptance,  he  ought  to  incur  no  in- 
jury therefrom.  He  states  that  the  goods  re- 
ceived by  him  from  the  assignees  were  received 
Nov.  1,  1832.  that  they  were  sold  Nov.  2,  and 
on  the  6th  of  the  same  month  he  rendered  an 
account  of  sales  to  the  assignees.  He  further 
states,  that  although  four  creditors'  bills  were 
filed,  besides  those  filed  on  the  two  first  judg- 
ments set  forth  in  the  complainant's  bill,  that 
they  were  filed  subsequent  to  Nov.  2,  1832,  on 
which  day  he  insists  he  obtained  a  lien  upon 
the  proceeds  of  the  goods  in  his  hands,  to  sat- 
isfy his  demands  against  Moffat. 

The  Vice- Chancellor,  on  the  hearing  of  the 
cause,  made  a  decree  that  Hone  pay  to  the  re- 
ceiver the  sum  demanded;  and  the  Chancellor, 
on  an  appeal  to  him,  affirmed  the  decree.  The 
defendant  below  appealed  to  this  court,  where 
the  cause  was  argued  by, 
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Mr.  W.  Kent,  for  the  appellant. 

Mr.  F.  B.  Cutting,  for  the  respondent. 

The  following  opinion  was  delivered: 

By  the  Chief  Justice.  The  question  is, 
whether  the  deed  of  assignment  was  void  ab- 
solutely or  voidable  only  upon  the  institution 
of  proper  proceedings. 

The  Vice- Chancellor  has  argued  the  broad 
question,  whether  an  assignment  like  the  pres- 
ent is  void  or  voidable  ;  and  comes  to  the  con- 
clusion that  it  is  voidably  only,  and  not  void  p 
and  only  to  be  avoided  by  proper  proceedings, 
and  a  decree  declaring  it  void.  The  Chancellor 
confines  himself,  in  his  opinion,  to  the  facts  of 
the  case,  and  says:  "The  defendant,  Hone, 
*having  assented  to  the  assignment  by  [*243 
executing  the  same  (his  assent),  is  not  void  as- 
to  him."  This  is  the  true  ground  upon  which 
the  decision*  should  rest,  and  upon  this  ground 
it  cannot  be  controverted. 

Why  is  any  assignment  by  a  debtor  fraudu- 
lent? It  is  only  so  because  the  effect  of  it  is- 
to  delay  or  defeat  creditors  in  the  collection  of 
their  demands.  It  is  a  proceeding,  therefore, 
adverse  to  the  interests  and  wishes  of  the  cred- 
itors. But  if  all  the  creditors  assent  to  such 
assignment,  and  agree  voluntarily  to  take  their 
proportion  of  the  assigned  property  and  dis- 
charge the  debtor,  there  is  no  fraud  in  such  a 
transaction  and,  of  course,  such  an  assignment, 
executed  with  the  assent  of  all  the  creditors, 
would  be  valid,  not  void.  The  assignment  in 
the  case  now  before  us  was  declared  void  as  to 
the  judgment  creditors  who  filed  their  bill  to 
set  it  aside;  but  suppose  those  creditors  had 
assented  to  the  assignment  as  the  appellant 
Hone  did,  would  not  they  have  been  estopped 
from  alleging  any  fraud,  when,  with  a  full 
knowledge  of  its  effects,  they  had  assented  to- 
it?  It  surely  could  not  be  said  to  have  been 
executed  with  intent  to  delay  and  hinder  them 
in  the  collection  of  their  demands,  when  they 
had  agreed  to  its  terms.  It  is  universally  held, 
and  so  are  all  the  cases,  that  deeds  which  are 
fraudulent  and  void  as  to  creditors,  are  valid 
as  between  the  parties.  It  is  their  agreement, 
deliberately  entered  into,  and  as  between  them, 
there  is  no  fraud.  They  are  not  permitted  to 
say  that  because  it  is  invalid  as  to  others,  it  is 
so  as  to  them.  The  same  reason  does  not  exist. 
There  was  no  attempt  to  defraud  each  other. 
The  same  reason  applies  to' all  who  are  parties 
to  it — to  all  who,  being  affected  by  it,  have  as- 
sented to  it — and  fully  sustains  His  Honor,  the 
Chancellor,  in  the  decision  made  by  him,  and 
the  ground  upon  which  he  placed  the  decision. 

Hone,  in  the  case  under  consideration,  can- 
not be  permitted  to  deny  that  Hall  and  Swan 
were  the  assignees  of  Moffat,  nor  that  they 
were  not  lawfully  in  possession  of  the  goods 
in  question.  He  was,  therefore,  bound,  as  be- 
tween him  and  Hall  and  Swan,  to  account  to 
them,  and  should  have  paid  over  the  proceeds- 
to  the  receiver.  It  is  well  settled  that  the  cred- 
itors acquire  liens,  and  are  entitled  to  priority 
of  payment,  in  the  *order  in  which  [*244 
they  have  commenced  their  suits,  2  Paige,  568; 
and  it  is  admitted  that  the  receiver  has  not  suf- 
ficient property  in  his  hands  to  satisfy  the 
judgments  in  favor  of  the  creditors  who  have 
filed -their  bills  in  the  Court  of  Chancery,  to 
obtain  payment  from  property  which  they 
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could  not  reach  by  execution.  There  is,  there- 
fore, no  equity  in  favor  of  the  appellant,  which 
will  justify  him  in  withholding  the  proceeds  of 
the  goods  sold  by  him,  on  the  ground  that  he 
is  a  creditor  of  Moffat.  He  insists  that  he  ac- 
quired a  lien  Nov.  2,  1832.  As  against  judg- 
ment creditors,  pursuing  their  legal  remedies 
by  creditors'  bills,  he  has  acquired  no  lien 
whatever.  It  is  true,  as  he  insists,  that  the  as- 
signment was  declared  void,  but  it  was  so  de- 
clared as  against  the  creditors  who  had  filed 
their  bill,  not  as  against  the  parties  to  it,  or 
those  creditors  who  had  assented  to  it.  I  do 
not  mean  to  be  understood  as  saying,  that  af- 
ter the  assignment  had  been  declared  void  as 
to  other  creditors,  the  court  would  not,  under 
a  full  disclosure  of  the  circumstances  under 
WEND.  13. 


which  a  portion  of  the  creditors  had  assented 
to  it,  declare  it  void  also  as  to  them,  and  per- 
mit them  to  participate  in  the  relief  given  to 
the  other  creditors.  I  only  intend  to  say  that, 
as  to  such  creditors  who  assented  to  the  as- 
signment, it  is  at  most  merely  voidable,  not 
void. 

The  decree  of  the  Chancellor  should  be  af- 
firmed, with  costs. 

The  Court  being  unanimously  of  the  same 
opinion,  the  decree  of  the  Chancellor  was,accord- 
ingly,  affirmed. 

•  •  Distinguished— 1  Sandf.Ch.,  16;  53  N.Y.,  76;  61  How. 
Pr.,  72  ;  38  Am.  Rep..  541  (84  N.  Y.,  531). 

Cited  in— 4  Edw.,  66 ;  4  N.  Y.,  215  ;  27  N.  Y.,  314 ;  38 
N.  Y.,  15 ;  4  Trans.  App.,  92 ;  9  How.  Pr.,  301 ;  10  Bos., 
648  ;  2  Leg.  Obs.,  76. 
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245*]  *1.  The  plaintiff  in  error  shall  cause 
the  writ  of  error,  with  the  transcript  of  the 
judgment  or  proceedings  on  which  the  writ  of 
error  is  founded,  to  be  returned  pursuant  to 
the  directions  of  the  statute,  or  lose  the  benefit 
of  the  said  writ,  unless  this  court  shall  see 
cause  to  allow  such  plaintiff  a  further  day  for 
that  purpose. 

2.  If  the  plaintiff  in  error  shall  allege  dimi- 
nution of  the  record,  it  shall  be  done  on  the 
day  the  writ  of  error  shall  be  returned,  or 
within  eight  days  thereafter;  and  shall  there- 
upon apply  to  the  clerk  of  this  court  for  a  cer- 
tioi'ari,  to  certify  the  diminution  alleged,  which 
the  clerk  shall  issue  of  course,  and  without 
special  order;  which  certiorari  the  plaintiff  in 
error  shall  caus^e  to  be  duly  returned  within 
twelve  days,  or  shall  lose  the  benefit  thereof, 
unless  this  court  shall  see  cause  to  allow  a 
further  day  for  that  purpose. 

8.  The  plaintiff  in  error,  on  the  day  the  writ 
of  error  shall  be  returned,  with  the  transcript 
of  the  record  or  proceedings,  if  diminution 
shall  not  be  alleged;  and  if  diminution  shall  be 
alleged,  then  on  the  return  day  of  the  certio- 
rari,  shall  assign  errors  and  file  the  same  with 
the  clerk;  or  in  default  thereof,  the  plaintiff 
in  error  shall  lose  the  benefit  of  the  writ,  un- 
less this  court  shall  see  cause  to  allow  further 
time  for  that  purpose;  and  the  defendant  in 
error  may  thereupon,  on  motion,  obtain  an  or- 
der that  such  writ  of  error  be  dismissed,  with 
costs  to  be  taxed. 

246*]  *4.  When  the  plaintiff  in  error  shall 
have  filed  an  assignment  of  errors  with  the 
clerk  of  this  court,  an  order  may  be  thereupon 
entered  by  the  plaintiff  in  error  as  of  course, 
for  the  defendant  to  join  in  error  in  eight  days 
after  the  service  of  a  copy  thereof,  or  be  pre- 
cluded; and  if  the  defendant  in  error  shall  not 
comply  with  the  said  order,  he  shall  be  pre- 
cluded from  joining  in  error,  and  the  plaintiff 
in  error  may  take  judgment  by  default. 

5.  In  every  cause  upon  a  writ  of  error,  a 
case  shall  be  made  and  printed  for  the  use  of 
the  court;  which  case  shall  consist  of  the  writ 
of  error  and  return,  with  the  record  or  pro- 
ceedings upon  which  the  writ  of  error    is 
brought,  the  assignment  of  errors  and  joinder 
in  error,  and  the  reasons  of  the  Supreme  Court. 
And  the  party  making  such  case,  shall  furnish 
to  each  member  of  this  court  a  printed  copy 
thereof,  at  or  before  the  commencement  of  the 
argument. 

6.  The  defendant  in  error  shall  make  up  the 
case,  and  furnish  the  necessary  copies  thereof, 
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if  he  has,  at  or  before  the  service  of  the  join- 
der in  error,  given  a  written  notice  to  the  ad- 
verse party  of  his  election  to  do  so;  but  where 
such  notice  has  not  been  given,  the  plaintiff  in 
error  shall  make  up  the  case,  and  furnish 
copies  thereof.  And  each  party,  at  the  com- 
mencement of  the  argument  of  the  cause,  shall 
deliver  to  the  members  of  the  court,  printed 
copies  of  the  points  he  intends  to  rely  upon  in 
argument. 

7.  In  appeal  cases,  the  petition  of  appeal, 
addressed  to  this  court,  shall  be  filed  in  the 
office  of  the  register  or  assistant  register,  with 
whom  the  decree  or  order  appealed  from  is  en- 
tered, within  eight  days  after  the  entering  of 
the  appeal  in  the  Court  of  Chancery,  or  such 
appeal  shall  be  considered  as  waived,  and  that 
court  may  proceed  notwithstanding  the  appeal. 
The  petition  of  appeal,  whether  filed  in  the  re- 
cess or  during  the  sitting  of  this  court,  shall 
pray  that  the  decree  or  order  appealed  from, 
may  be  sent  to  this  court,  and  filed  with  the 
clerk  thereof,  without  delay.  And  at  any  time 
after  the  filing  of  such  petition  of  appeal  in  the 
court  below,  and  without  waiting  for  the  act- 
ual return  thereof  to  the  clerk  of  this  court, 
the  respondent  may  put  in  his  answer  to  the 
petition  of  appeal. 

*8.  In  every  such  petition  of  appeal, [*247 
it  shall  be  sufficient  to  set  forth  the  decree,  de- 
cretal or  other  order  appealed  from,  without 
reciting  the  pleadings  in  the  cause;  and  stating 
that  the  said  decree,  decretal  or  other  order  so 
appealed  from,  or  some  part  thereof  (specify- 
ing what  part  or  parts),  is  erroneous,  and  that 
the  same  ought  to  be  reversed  or  modified,  as 
the  case  may  be. 

9.  The  officer  of  the  Court  of  Chancery, 
with  whom  such  petition  of  appeal  shall  be 
filed,  shall  make  and  annex  to  the  said  petition 
of  appeal  the  decree,  decretal  or  other  order 
appealed  from,  and  such  other  order  as  may  be 
required  to  be  returned  to  this  court,  without 
any  of  the  pleadings,  proofs  and  exhibits  in 
the  cause;  and  in  case  the  cause  had  been  set 
down  for  hearing,  and  heard  prior  to  the  de- 
cree or  order  appealed  from,  then  he  shall 
cause  to  be  annexed  also  a  copy  of  the  minutes 
taken  by  the  register  or  assistant  register,  re- 
specting what  was  read  or  used  in  the  court 
below,  or  offered  and  overruled  on  objection, 
or  admitted  at  the  hearing;  authenticated 
copies  of  which  pleadings,  proofs  and  exhibits, 
or  such  of  them  as  may  be  relied  on  by  either 
party,  shall  be  produced  at  the  hearing  by  the 
parties. 
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10.  The  party  appealing  shall,  in  every  case, 
cause  the  petition  of  appeal,  with  the  matter  to 
be  annexed  to  the  same  as  aforesaid,  to-  be 
brought  into  this  court  and  filed  with  the  clerk 
thereof,  by  the  day  mentioned  in  such  petition 
or  when  duly  prepared  by  the  officer  as  before 
directed;  or  in  default  thereof,  shall  lose  the 
benefit  of  such  appeal.unless  this  court  shall  see 
cause  to  allow  a  further  day  for  that  purpose. 

11.  On  the  petition  of  appeal  being  filed  as 
aforesaid,  the  appellant  may  thereupon,  as  of 
course,  obtain  an  order  for  the  respondent  to 
answer  the  petition  of  appeal  in  eight  days 
after  service  of  a  copy  thereof,  or  be  preclud- 
ed; and  if  the  respondent  shall  not  comply 
with  the  said  order,  he  shall  be  precluded  from 
answering  the  petition  of  appeal,  and  the  ap- 
pellant may  proceed  to  take  such  decree  as  the 
case  may  require. 

12.  In  every  cause  upon  appeal,  a  case  shall 
be  made  and  printed  for  the  use  of  the  court; 
and  unless  the  parties  agree  upon  a  case  con- 
taing  a  more  brief  statement  of  the  pleadings 
248*]  *and  proofs,  such  case  shall  contain 
the  petition  of  appeal  and  the  answer  to  the 
same,  the  decree  or  order  appealed  from,  and 
the  reasons  of  the  Chancellor,  together  with 
such  of  the  pleadings,  orders,  depositions,  af- 
fidavits and  other  papers  in  the  cause,  as  were 
read  or  used  on  the  hearing  of  the  cause  or 
matter  before  the  Chancellor,  and  upon  which 
the  decree  or  order  appealed  from  was  found- 
ed.    The  respondent  shall  make  up  the  case, 
and  furnish  the  necessary  copies  thereof,  if  he 
has,  at  or  before  the  service  of  his  answer 
to  the  petition  of  appeal,  given  a  written  no- 
tice to  the  adverse  party  of  his  election  to  do 
so;  but  when  such  notice  has  not  been  given, 
the  appellant  shall  make  up  the  case,  and  fur- 
nish copies  thereof;  and  each  party,  at  the 
commencement  of  the  hearing  of  the  appeal, 
shall  deliver  to  the  members  of  the  court  print- 
ed copies  of  the  points  he  intends  to  rely  upon 
in  argument. 

13.  In  cases  of  writs  of  error,  the  attorneys 
for  the  parties  respectively,  and  in  cases  of  ap- 
peals, the  solicitors  for  the  respective  parties 
in  the  courts  below,  shall  be  deemed  the  attor- 
neys and  solicitors  for  them  respectively  in  all 
the  proceedings  on  such  writs  of  error,  or  ap- 
peals in  this  court,  under  these  rules,  unless  a 
new  attorney  or  solicitor  shall  have  been  em- 
ployed in  this  court,  and  notice  thereof  given. 

14.  All  causes  which  have  been  put  at  is- 
sue in  this  court,  may  be  brought  on  to  argu- 
ment upon  the  notice  of  either  party,  to  be 
served  at  least  fourteen  days  before  the  day  on 
which  it  is  intended  to  bring  on  the  same,  and 
which  shall  be  some  day  on  which  the  court 
shall  be  in  session;  and  a  copy  of  such  notice 
shall  also  be  furnished  to  the  clerk  of  this 
court,  at  least  four  days  before  the  day  ap- 
pointed for  argument;  and  the  clerk  shall  make 
a  list  of  the  causes  thus  noticed,  arranging 
them  in  the  order  in  which  the  joinder  in  er- 
ror, or  answer  to  the  petition  of  appeal  there- 
in was  filed ;  and  when  the  court  shall  be  ready 
to  proceed  to  the  hearing  of  causes,  the  same 
same  shall  be  called  in  the  order  in  which  they 
stand  on  such  list. 

15.  This  court  will  not  hear  an  ex  parte  ar- 
gument, in  favor  of  the  affirmance  of  a  decree 
or  judgment.     But  if  the  cause  has  been  reg- 
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ularly  noticed  for  argument  and  placed  on  the 
calendar  of  causes  by  the  respondent,  or  the  de- 
fendant in  error,  and'the  appellant  or  the  plaint- 
iff in  error  does  not  appear  *to  argue  [*249 
on  his  part,  or  does  not  furnish  the  printed 
cases  as  required  by  the  rules  of  this  court,  the 
decree  or  judgment  shall  be  affirmed  with 
costs,  together  with  such  damages  as  the  re- 
spondent or  the  defendant  in  error  would  have 
been  entitled  to  if  the  decree  or  judgment  had 
been  affirmed  on  argument. 

16.  When  any  preliminary  question  not  made 
in  the  court  below,  and  not  involving  the  mer- 
its of  the  cause,  is  presented  for  argument,  it 
shall  be  first  argued  and  passed  upon  by  the 
court;  and  the  argument  upon  the  merits  of 
the  cause  shall  be  postponed  until  such  prelim- 
inary question  shall  have  been  disposed  of  by 
the  court,  unless  the  court  shall  otherwise  di- 
rect. 

17.  When  the  decision  of  a  cause  depends 
upon  distinct  questions,  the  decision  of  either 
of  which  will  dispose  of  the  cause,  the  ques- 
tion shall  be  taken  separately,  if  required  by 
any  three  members. 

18.  The  remittitur,  in  case  of  a  writ  of  error, 
shall  contain  a  copy  of  the  judgment  of  this 
court  annexed  to  the  writ  of  error,  and  the 
transcript  of    the  record  of  proceedings  as 
brought  into  this  court,  under  the  seal  of  this 
court,  and  signed  by  the  clerk  thereof;  and  the 
remittitur,  in  case  of  an  appeal,  shall  contain  a 
copy  of  the  decree  or  order  of  this  court  an- 
nexed to  the  petition  of  appeal,  and  the  mat- 
ters thereto  annexed  as  brought  into  this  court, 
under  the  seal  of  this  court,  and  signed  by  the 
clerk  thereof. 

19.  All  costs  awarded  by  this  court  shall,  in 
case  of  appeal,  be  taxed  in  the  Court  of  Chan- 
cery, and  in  writs  of  error  in  the  Supreme 
Court  in  the  usual  manner  of  taxing  costs  in 
such  courts;  and  when  thus  taxed  shall  be  in- 
serted in  the  judgment  of  this  court,  sent  down 
to  said  courts  respectively,  for  which  costs, 
the  Supreme  Court,  in  cases  of  writs  of  error, 
shall  award  execution  according  to  the  course 
of  that  court;  and  the  payment  of  all  costs 
awarded  by  this  court  in  cases  upon  appeals, 
shall  be  enforced  by  the  Court  of  Chancery 
according  to  the  practice  of  that  court. 

20.  No  member  of  this  court  shall,  as  attor- 
ney, solicitor  or  counsel,  be  concerned  in  or 
argue  any  cause  in  this  court,  either  upon  er- 
ror or  appeal,  unless  such  member  was,  with- 
out reference  to  this  court,  actually  retained 
and  employed  in  the  *cause  in  the  court  [*2oO 
below,  before  the  judgment  or  decree  on  which 
the  writ  of  error  or  appeal  is  founded  was  ren- 
dered; provided  however,  that  this  rule  shall 
not  extend  to  causes  in  which  any  member  of 
this  court  was  actually  retained  as  attorney, 
solicitor  or  counsel  previous  to  his  becoming 
a  member  thereof, 

21.  At  the  hearing  of  causes  on  appeal  or 
writs  of  error,  not  more  than.one  counsel  shall 
open  the  argument,  and  no  more  than  two 
counsel  shall  answer,  and  no  more  than  one 
counsel  shall  reply  or  close,  except  in  special 
cases  on  appeal,  where  there  are  distinct  par- 
ties on  the  same  side  having  distinct  interests 
in  the  question. 

22.  Special  motions  shall  require  a  notice 
thereof,  with  copies  of  the  papers,  not  records 
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of  this  court,  to  be  served  at  least  four  days 
before  the  motion  is  made. 

23.  When  an  appeal  from  any  decree  of  the 
Chancellor  shall  be  heard  in  this  court,  the 
Chancellor  may  state  his  opinion  upon  every 
matter  that  shall  arise  on  such  hearing,  but 
shall  not  have  a  voice  in  the  decision  of  the 
court  on  any  question  whatever  arising  on  such 
appeal;  and  that  when  a  cause  shall  be  brought 
into  this  court  by  a  writ  of  error  on  a  question 
of  law  in  a  judgment  of  the  Supreme  Court, 
the  judges  of  such  court  may  severally  state 
their  opinions  upon  every  matter  that  may 
arise  on  such  hearing, but  shall  not  have  a  voice 
in  the  decision  of  the  court  on  any  question 
whatever  arising  in  the  cause  so  brought  into 
this  court 

24.  The  service  of  all  notices  of  motions, 
copies  of  orders,  and  affidavits  in  this  court, 
during  the  sitting  of  the  court,  may  be  made 
on  the  counsel  of  the  parties  attending  the 
court,  and  also  on  the  agent  in  the  Court  of 
Chancery  or  Supreme  Court.of  the  solicitor  or 
attorney  for  the  parties;  but  when  made  on 
agents  or  counsel,  double  the  usual  time  shall 
be  required. 

25.  Whenever  a  party  brings  on  a  case  for 
argument,  and  the  reasons  of  the  court  below 
shall  not  be  annexed  to  the  cases  delivered, 
the  cause  shall  not  be  heard,  unless  it  appear 
by  affidavit  that  application  has  been  made  for 
such  reasons,  and  that  the  same  could  not  be 
obtained. 

26.  Orders  to  assien  errors,  to  file  petitions 
of  appeal,  and  to  answer  such  petitions,  or  to 
join  in  error,  may  be  entered  at  any  time  by 
the  clerk,  of  course,  in  the  minutes  of  the  court, 
25 1*J  *upon  the  written  request  of  the  solicit- 
or, attorney  or  counsel,  at  the  peril  of  the  par- 
ty entering  the  same,  with  the  like  force  and 
effect  as  if  entered  by  direction  of  the  court 
during  its  session. 
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27.  Whenever  any  matter  is  moved  for  a 
hearing,  whether  upon  the  merits  or  upon  a 
preliminary  or  interlocutory  question,  pursu- 
ant to  notice  for  that  purpose;  and  the  party 
whose  right  it  is  to  appear  and  oppose  shall 
make  default,  the  court  will  proceed  and  hear 
the  matter  ex  parte ;  and  no  decision  will  be 
given  upon  the  mere  default  of  appearance. 

28.  When  a  decree  or  judgment  is  affirmed 
or  reversed  by  the  default  of  either  party,  the 
remiltitur  shall  not  be  sent  to  the  court  below, 
until  the  expiration   of  ten  days  thereafter, 
unless  this  court  shall  specially  direct  other- 
wise. 

29.  In  cases  of  writs  of  error  in  causes  upon 
bills  of  exceptions,  the  bill  of  exceptions  shall 
be  incorporated  in  and  form  a  part  of  the  judg- 
ment record  on  which  such  writ  of  error  shall 
be  brought. 

30.  This  court  will  not  commence  the  hear- 
ing of  a  cause  upon  an  appeal  or  writ  of  error, 
unless  there  are  present  twenty-two  Senators, 
who  are  competent  to  vote  upon  the  question 
of  affirmance  or  reversal  of  the  judgment  or  de- 
cree of  the  court  below. 

31.  The  roll  of  the  members  of  this  court, 
shall  be  called  at  the  opening  of  the  court  each 
morning,  and  the  names  of  the  members  pres- 
ent entered  in  the  minutes  of  the  clerk. 

32.  The  court, during  the  sitting  of  the  Leg- 
islature, will  hear  motions  upon  the  first  and 
third  Tuesdays  of  every  month, and  at  no  other 
time  without  special  order. 

33.  In  cases  not  already  provided  for,  the 
practice  of  this  court  upon  writs  of  error.shall 
be  similar  to  the  practice  of  the  Court  of  Ex- 
chequer Chamber  in  England;  and  on  appeals, 
it  shall  be  conformable  to  that  of  the  House  of 
Lords  in  England,  when  sitting  as  a  Court  of 
Appeals,  until  further  order;  and  that  all  for- 
mer rules  made  by  this  court  relative  to  its 
practice,  be  vacated. 
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253*]       *BRAJ)T  «.  TOWSLEY. 

Slander — Charge  of  being  a  Prostitute — Special 
Damage  Necessary  to  Maintain  Action. 

A  female,  charged  with  being  a  prostitute,  may 
maintain  an  action  for  the  slander,  provided  she 
can  prove  special  damage ;  and  any  damage,  how- 
bower  slight,  is  sufficient  to  sustain  the  action: 
thus,  an  allegation  that  in  consequence  of  the 
speaking  of  the  words,  the  plaintiff  became  deject- 
ed in  mind  and  enfeebled  in  body,  so  as  to  be  pre- 
vented from  attending  to  her  ordinary  business, 
was  held,  upon  a  demurrer  to  the  declaration,  a  suf- 
ficient averment  of  special  damage  to  support  the 
action. 

Citations— 1  Taunt.,  39 :  1  Wend..  506. 

THE  declaration  in  this  case  is  in  slander  for 
charging  the  plaintiff,  a  female,  with  be- 
ing a  prostitute.  Besides  the  general  allega- 
tion, that  by  means  of  the  speaking  of  the  words 
charged  in  the  declaration,  the  plaintiff  was 
greatly  injured  in  her  reputation  and  brought 
into  public  scandal, infamy  and  disgrace,  it  was 
alleged  that  by  reason  of  the  scandal  and  dis- 
grace brought  upon  the  plaintiff  by  the  speak- 
ing of  the  words,  she  had  become  sad  and  de- 
jected in  mind,  and  enervated,  enfeebled  and 
languid  in  body,  for  a  long  space  of  time,  to 
wit:  for  the  space  of  six  months,  during  all 
which  time  she  sufferred  and  underwent  great 
pain  and  anguish,  and  was  hindered  and  pre- 
254*]vented  *from  transacting  her  necessary 
affairs  and  business,  to  her  damage  of  $5,000. 
To  this  declaration  the  defendant  put  in  a  gen- 
eral demurrer. 

Mr.  J.  A.  Spencer,  for  the  defendant. 
The  words  are  not  per  se  actionable.  Bac. 
Abr.,  tit.  Slander,  5  Johns.,  188;  2  Id.,  115. 
The  special  damage  must  be  the  consequence 
of  the  speaking  of  the  words.  Stark.  Ev.,  847, 
872;  1  Chit.  PL,  386,  389;  1  Wend.,  507.  That 
alleged  in  this  case  is  not  the  legal  and  natural 
consequence  of  the  words  spoken.  8  East,  1 ; 
19  Johns.,  228;  5  Cow.,  351. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch,  J.  It  is  now  too 
late  to  interrupt  the  current  of  authority  ad- 
judging that  words  charging  a  female  with 


NOTE.— Slander  —  Charging  a  woman  with  being 
unchaste  or  a  common  prostitute.  See  Williams  v. 
Hunt,  19  Wend.,  305,  note. 

See,  generally,  on  the  subject  of  libel  and  slander, 
Bullock  v.  Koon,  9  Cow.,  30,  note,  and  other  notes 
there  cited ;  Moody  v.  Baker,  5  Cow.,  351,  notes  cited ; 
Skinner  ads.  Powers,  1  Wend.,  451,  note ;  Sewall  v. 
Catlin,  3  Wend.,  291,  note;  Oilman  v.  Lowell,  8 
Wend.,  573,  note. 
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lewdness  are  not  actionable,  though  it  is  very 
palpable  that  the  presumption  of  damage  is 
quite  as  strong  as  in  any  case  in  which  it  is  pre- 
sumed. For  instance,  damage  is  presumed  if 
one  charges  a  clergyman  with  intemperance  or 
profligacy,  because  they  tend  to  his  temporal 
mage.  So  a  charge  of  dishonesty  in  a  law- 
yer, bankruptcy  in  a  merchant,  ignorance  in  a 
physician,  and  many  other  cases:  but  where  a 
charge  of  want  of  chastity  is  made  against  a 
female,  which  has  a  tendency  to  destroy  her 
character  and  prospects  in  life,  no  action  lies 
unless  she  can  prove  special  damage.  The 
courts  have  long  regretted  that  they  had  not 
authority  to  adjudge  differently;  they  have  not 
the  power,  and  Legislatures  have  not  the  in- 
clination to  do  justice  to  injured  female  inno- 
cence. The  courts,  sensible  of  the  injustice  of 
the  law  in  this  respect,  have  shown  an  inclina- 
tion to  lean  in  favor  of  such  plaintiffs  in  re- 
gard to  special  damage;  and  any  damage,  how- 
ever slight,  has  been  held  sufficient  to  sustain 
the  action.  Thus,  in  Moore  v.  Meagher,  1  Taunt. , 
39,  where  the  plaintiff  averred  that,  by  reason 
of  similar  charges,  she  had  lost  the  benefit  of 
the  society  and  hospitality  of  friends  who  had 
previously  entertained  her  gratuitously,  the 
words  were  adjudged  actionable,  on  the 
ground  that  the  plaintiff  sustained  damage  in 
consequence  of  the  slanderous  words.  It  is 
true  that  in  *that  case  the  plaintiff  [*255 
added  that  she  had  been  deprived  of  an  in- 
come, which  probably  would  have  continued 
but  for  the  speaking  of  the  words.  So  in  Olm- 
sted  v.  Miller,  1  Wend.,  506,  the  plaintiff  in 
the  court  below  stated  the  slanderous  words  to 
be  a  charge  of  lewdness,  and  alleged  as  special 
damage,  that  the  keeper  of  a  public  house,  on 
account  of  the  slanderous  words,  refused  to 
provide  her  with  meat  and  drink,  which  was 
proved  upon  the  trial ;  and  also  that  a  person 
refused  to  take  her  into  his  family  to  reside, 
by  reason  of  the  slanderous  words,  until  she 
cleared  up  her  character;  and  although  the 
plaintiff  failed  in  her  suit  on  another  ground, 
yet  it  was  said  that  the  special  damage  was 
probably  sufficient.  In  the  case  now  before 
the  court,  the  plaintiff  alleges  that  she  lost  her 
health,  and  thereby  became  incapable  of  per- 
forming and  transacting  her  necessary  affairs 
and  business.  She  does  not  indeed  allege  in 
terms  a  pecuniary  loss,  but  alleges  that  which 
most  necessarily  involve  such  loss.  It  is  said 
that  the  spepial  damage  must  be  the  legal  and 
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natural  consequence  of  the  words  spoken.  On 
this  point  there  is  no  difficulty  ;  the  question 
now  arises  upon  the  declaration,  and  the  plaint- 
iff expressly  avers  that  "by  means  of  the  speak- 
ing of  which  said  several  false,  slanderous, 
malicious  and  defamatory  words,"  she  sus- 
tained the  damage  already  mentioned.  The 
truth  of  this  allegation  is  admitted  by  the  de- 
murrer. 

The  only  question,  therefore,  arising  upon 
the  record  is,  whether  loss  of  health  and  con- 
sequent derangement  of  business  is  such  a 
damage  as  will  sustain  a  suit  for  slander.  The 
damage  alleged  in  this  case  is  surely  equal  to 
that  stated  in  Moore  v.  Meagher  or  Olmsted  v. 
Miller.  I  am  of  opinion  that  it  is  sufficient  and, 
of  course,  that  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer,  with  leave  to  the  defendant 
to  plead  on  payment  of  costs. 

Overruled— 17  N.  Y..  54,  63. 
Explained— 2  Hill,  313. 
Applied— 16  Barb.,  334. 
Cited  in— 23  Barb.,  397 ;  25  Barb.,  316. 
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*SPENCER 
M'GOWEN  &  SHEPARD. 


Distress — Property  of  Third  Person  on  Premises 
may  be  Taken— Replevin — Trespass — Owner  of 
Property,  may  Peaceably  Take  it  without  Be- 
coming a  Trespasser. 

The  owner  of  personal  property  left  In  the  pos- 
session of  a  third  person  may,  by  his  own  act,  re- 
possess himself  of  such  property,  although  it  be 
taken  from  the  possession  of  such  third  person,  by 
virtue  of  a  writ  of  replevin. 

The  property  of.  a  third  person  upon  demised 
premises  may  be  taken  under  a  distress  warrant  for 
rent. 

Citations-2  R.  8.,  525,  sees.  13-17;  3  Johns.,  239;  4 
Johns.,  150,  313. 

ERROR  from  the  Tompkins  C.  P.  Spencer 
sued  M'Gowen  and  Shepard,  in  an  action 
of  trespass  for  the  taking  of  a  horse,  which 
had  been  delivered  to  him  Nov.  3, 1830,  as  the 
plaintiff  in  a  writ  of  replevin  issued  against 
one  Carter.  The  plaintiff  further  proved  that 
the  horse  in  question  had  been  mortgaged  with 
other  property,  by  Carter,  to  one  M'Cormick, 
to  secure  the  payment  of  a  certain  sum  of 
money;  that  the  mortgage  had  been  assigned 
to  him,  the  plaintiff  ;  that  it  had  become  for- 
feited; and  that  by  an  award  of  arbitrators, 
made  in  pursuance  of  a  submission  between 
him  and  Carter,  he  had  a  lien  upon  the  horse. 
The  defense  set  up  on  the  trial  was,  that  Car- 
ter was  a  tenant  of  one  Bloodgood,  and  that 
previous  to  the  issuing  of  the  writ  of  replevin, 
to  wit:  Oct.  25,  1830,  the  horse  in  question 
was  taken,  with  other  property,  as  a  distress 
for  rent,  by  M'Gowen,  as  the  bailiff  of  the  land- 
lord. Shepard  was  the  receiptor  of  the  prop- 
erty, and  it  was  left  on  the  premises.  The 
horse  having  subsequently  been  delivered  by 
the  sheriff  to  Spencer,  by  virtue  of  the  writ  of 
replevin,  Shepard  took  the  horse  from  Spen- 
cer's stable,  and  delivered  him  to  M'Gowen, 
who  sold  him  by  virtue  of  the  distress  warrant. 
The  jury,  under  the  charge  of  the  court,  found 
a  verdict  for  the  defendants,  on  which  judg- 
ment was  entered.  The  plaintiff  having  ex- 
cepted  to  the  charge  of  the  court,  sued  out  a 
writ  of  error. 

Mr.  J.  A.  Collier,  for  plaintiff  in  error. 
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Mr.  C.  B.  Drake,  for  defendants  in  error. 

*By  the  Court,  Sutherland,  J.  It  [*257 
is  contended  by  the  plaintiff  in  error,  that  un- 
der the  Act  in  relation  to  the  Action  of  Re- 
plevin, 2  R.  S.,  525,  sec.,  13,  etc.,  the  defend- 
ants were  bound  to  have  demanded  a  jury 
from  the  sheriff  to  try  their  title  to  the  horse, 
before  they  could  summarily  regain  the  pos- 
session of  him.  The  13th  section  provides.that 
if  the  defendant  in  the  action  of  replevin,  or 
any  other  person  who  may  be  in  possession  of 
the  goods  and  chattels  specified  in  the  writ, 
shall  claim  property  therein  or  in  any  part 
thereof,  he  may  give  notice  to  the  sheriff  there- 
of, and  demand  a  jury  to  try  his  title.  The  14th 
and  15th  sections  regulate  the  mode  of  pro- 
ceeding. The  16th  section  provides,  that  if  the 
jury  find  against  the  title  of  the  claimant,  the 
sheriff  shall  forthwith  make  deliverance  to  the 
plaintiff  in  replevin.  The  17th  enacts  that  if 
the  jury  find  in  favor  of  the  claimant, the  sher- 
iff shall  not  deliver  the  property  to  the  plaint- 
iff in  replevin,  unless  he  will  indemnify  him  to 
his  satisfaction,  and  refund  to  the  claimant  the 
fees  of  the  sheriff  and  jury  in  trying  the  title. 
These  provisions  are  designed  rather  for  the 
security  and  benefit  of  the  sheriff,  than  of  the 
party  claiming  the  property;  for  although  the 
jury  may  find  in  favor  of  the  title  of  the  claim- 
ant, the  sheriff  may  still  and  perhaps  must  de- 
liver the  property  to  the  plaintiff  in  replevin, 
if  he  will  indemnify  him.  The  person  claim- 
ing title  to  the  property  is  not  prohibited  by 
these  provisions  from  taking  any  other  course 
to  try  or  enforce  his  right,  which  upon  general 
principles  he  might  have  done  before  this  Act 
was  passed. 

If  the  property  of  A  is  in  the  possession  of 
B,  and  and  is  taken  under  an  execution  or  a 
writ  of  replevin  against  B,  if  A  can  peaceably 
obtain  the  possession  of  it,  and  can  establish 
his  title,  the  plaintiff  in  the  execution  or  re- 
plevin cannot  maintain  trespass  against  him. 
A  man  is  never  a  trespasser  in  peaceably  ob- 
taining possession  of  his  own  property.  Hyatt 
v.  Wood,  8  Johns.,  239;  4 Id.,  150,  313.  The  de- 
fendants in  this  case  had  a  special  property  in 
the  horse,  by  virtue  of  the  proceedings  under 
the  landlord's  warrant,  when  the  replevin  was 
served.  The  replevin  suit  was  not  against  them, 
but  against  the  tenant. 

*The  right  of  the  landlord  to  take  [*258 
the  property,  and  the  regularity  of  all  his  pro- 
ceedings, were  fully  established  upon  the  trial ; 
and  admitting  that  the  property  belonged  to 
the  plaintiff,  as  between  him  and  the  tenant, 
still,  having  been  found  upon  the  premises,  it 
was  liable  to  be  distrained  by  the  landlord  for 
rent. 

The  Court  of  C.  P.  decided  correctly,  and  their 
judgment  must  be  affirmed. 

Cited  in— 4  Denio,  448,  452 ;  73  N.  Y.,  59 :  11  Barb., 
545 ;  14  Barb.,  510 ;  20  Barb.,  359 ;  3  Daly,  134, 135. 


CHAMPLIN  «.  ROWLEY. 

Sales — Entirety  of    Contract  to  Sell  a  Certain 
Quantity. 


N;OTE.— Entire  contracts— Where  the  contract  is  en- 
tire, full  performance  is  a  condition  precedent  to  a 
recovery.  See  M'Millan  v.  Vanderlip,  12  Johns.,  165,. 
note. 
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"Where  a  vendor  agreed  to  sell  a  specific  quantity 
of  an  article  of  merchandise,  e.  g.,  100  tons  of  pressed 
hay,  and  to  deliver  the  same  within  a  given  period, 
for  which  the  vendee  agreed  to  pay,  at  a  specified 
price,  $100  in  advance  and  the  residue  when  the 
whole  quantity  should  be  delivered,  and  the  vendor 
delivered  50  tons,  but  omitted  to  deliver  the  residue; 
it  was  held  that  the  vendor  was  not  entitled  to  re- 
cover for  the  portion  delivered,  unless  the  delivery 
of  the  residue  was  prevented  by  the  vendee. 

Citations— 19  Johns.,  71 ;  6  Cow.,  627  ;  6  T.  R.,  211 ; 
12  Johns.,  165 ;  13  Johns.,  53, 94,  359, 365 ;  5  Bos.  &  P., 
61 ;  17  Com.  L.  R.,  401 ;  8  Wend.,  109. 

THHIS  was  an  action  of  assumpsit,  tried  at  the 
1  Dutchess  Circuit  in  Nov.  1830,  before  the 
Hon.  Charles  H.  Ruggles,  one  of  the  Circuit 
Judges. 

The  declaration  contained  the  common 
counts  only  for  goods  and  chattels,  and  hay 
sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant. On  the  trial  of  the  cause,  the  defend- 
ant admitted  that  in  the  autumn  of  .the  year 
1831,  the  plaintiff  delivered  to  him,  at  a  dock  at 
Rhinebeck,  52 tons  and  900  Ibs.  of  pressed  hay, 
and  that  the  value  thereof  was  three  shillings 
and  sixpence  per  100  weight,  and  that  the  last 
load  was  delivered  about  Dec.  7,  when  the 
river  closed  or  the  navigation  was  interrupted 
by  ice.  The  defendant  then  proved,  that  Sep. 
12,  1831,  a  contract  was  entered  into  between 
him  and  the  plaintiff,  whereby  the  plaintiff 
agreed  to  deliver  to  him,  at  the  state  dock  in 
Rhinebeck,  100  tons  of  hay,  and  all  the  hay 
that  the  plaintiff  had  to  spare  beyond  that  quan- 
tity, to  be  delivered  pressed,  between  that  time 
and  the  last  run  of  the  sloops;  for  which  the 
defendant  was  to  pay  the  plaintiff  at  the  rate 
of  three  shillings  and  sixpence  per  100  wt. — 
259*]  $100  to  be  paid  in  advance,  and  *the 
residue  when  the  whole  quantity  should  be  de- 
livered. The  defendant  also  proved,  that  about 
the  middle  of  September  he  paid  the  $100  to 
the  plaintiff,  and  that  the  plaintiff  had  admit- 
ted that  the  quantity  of  hay  he  had  to  spare 
was  between  150  and  200  tons.  He  further 
proved  that  no  hay  was  delivered  by  the  plaint- 
iff previous  to  Oct.  25,  and  that  the  last  load 
of  hay  delivered  by  the  plaintiff  was  delivered 
a  day  or  two  previous  to  the  closing  of  the 
navigation;  at  which  time  only  the  quantity  of 
52  tons  and  900  wt.  had  been  delivered.  In  ad- 
dition to  which  evidence,  the  defendant  offered 
to  prove,  in  pursuance  of  a  notice  attached  to 
his  plea,  that  after  the  making  of  the  contract, 
the  price  of  hay  rose  in  market  to  eight  shill- 
ings, and  from  that  sum  to  ten  shillings  per  100 
wt. ;  and  that  had  the  plaintiff  performed  his 
contract,  the  net  profits  which  the  defendant 
would  have  made  upon  the  hay  undelivered 
would  have  exceeded  the  sum  now  claimed  by 
the  plaintiff  for  the  hay  which  had  been  de- 
livered. The  defendant  also  offered  to  prove, 
that  in  consequence  of  the  contract  made  with 
the  plaintiff,  he  had  hired  a  storehouse  in  the 
City  of  N.  Y.  for  the  reception  of  the  hay,  at  a 
rent  of  $90,  which  he  had  been  obliged  to  pay; 
and  that  in  consequence  of  the  non-perform- 
ance of  the  plaintiff  in  the  delivery  of  the  hay, 
the  storehouse  had  been  unoccupied  and  of  no 
use  to  the  defendant — which  evidence  thus 
offered  to  be  given  was  objected  to  by  the 
plaintiff,  and  rejected  by  the  judge.  The  de- 
fendant then  insisted  that  the  plaintiff  was  not 
entitled  to  recover:  1.  Because  the  special  con- 
tract being  in  force  and  unrescinded,the  plaint- 
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iff  could  not  recover  without  showing  a  full 
performance  on  his  part;  and  2.  That  at  all 
events,  he  could  not  recover  under  the  com- 
mon counts.  The  judge  decided  that  the  case 
came  within  the  rule  of  law,  that  where  the 
plaintiff's  contract  or  covenant  goes  only  to  a 
part  of  the  consideration  of  the  defendant's 
contract,  and  the  breach  may  be  compensated 
in  damages,  and  the  defendant  has  actually  re- 
ceived a  partial  benefit,  the  plaintiff  may  sup- 
port an  action  without  showing  performance  ; 
that  it  was  not  necessary  that  the  plaintiff 
should  have  declared  on  the  special  agreement, 
and  that  he  was  entitled  to  recover  on  the  com- 
mon counts.  The  judge  accordingly  directed 
the  jury  that  the  plaintiff  was  entitled  to  their 
*verdict  for  the  value  of  the  hay  de-  [*26O 
livered  at  three  shillings  and  sixpence  per  100 
wt.,  after  deducting  the  $100  paid,  together 
with  the  interest  of  the  balance  from  Dec.  9, 
1831,  when  the  navigation  closed.  The  jury, 
without  leaving  the  box,  found  a  verdict  for 
the  plaintiff  for  the  sum  of  $386.64.  The  de- 
fendant moves  for  a  new  trial. 

Mr.  J.  Armstrong,  Jr.,  for  the  defend- 
ant. 

Messrs.  C.  Johnston  and  R.  Wilkinson, 
for  the  plaintiff. 

By  the  Court,  Nelson,  J.  Unless  we  are  at 
liberty  to  make  a  contract  for  these  parties,  it 
is  perfectly  clear,  that  beyond  the  $100  which 
was  to  be  paid  in  advance, the  defendant  is  not 
bound  to  make  any  payment  towards  the  hay, 
until  the  whole  quantify  agreed  to  be  delivered, 
viz. :  100  tons,  and  all  besides  that  the  plaintiff 
had  to  spare.has  been  actually  received  by  him. 
The  residue  of  the  price  of  the  hay,  after  the 
payment  of  the  $100,  was  to  be  paid  when  the 
whole  quantity  should  be  delivered.  Such  are 
the  express  terms  of  the  contract,  and  we  are 
not  left  to  doubtful  construction  to  ascertain 
the  intention  of  the  parties.  Whether  anything 
short  of  the  act  of  the  defendant  himself  could 
legally  dispense  with  the  performance  of 
the  precedent  condition,  is  a  question  which 
we  need  not  examine  ;  for  it  is  clear  that  there 
is  nothing  in  the  contractor  in  the  case  as  pre- 
sented to  us,  which  can  have  that  effect.  19 
Johns.,  71  ;  6  Cow.,  627;  6  T.  R.,  211.  The 
plaintiff  assumed  to  deliver  the  whole  quantity 
of  hay  previous  to  the  last  run  of  the  sloops, 
and  he  must  abide  the  consequences  of  his  de- 
fault. We  know  that  it  was  possible  to  have 
performed  the  contract  on  his  part.  The  case 
falls  within  principles  familiar  in  this  court, 
which  inculcate  the  observance  of  good  faith 
in  the  fulfillment  of  contracts.  12  Johns.,  165; 
13  Id.,  53,  94,  359.  It  is  unnecessary  to  com- 
ment upon  the  English  cases,  as  the  subject 
now  under  consideration  has  frequently  been 
presented  to  this  court ;  and  the  principles  ap- 
plicable to  it  have  been  clearly  stated  and  set- 
tled. Some  of  the  cases  relied  upon  by  the 
counsel  for  the  plaintiff  have  been  referred  to, 
and  their  authority  repudiated  *by  this  [*261 
court.  The  case  decided  by  Ld.  Hale,  at  the 
Norfolk  Assizes,  1662,  is  pronounced  by  Judge 
Spencer,  in  M'Mittan  v.  Vanderlip,  12  Johns., 
165,  "  a  very  unreasonable  decision."  In  that 
case,  Judge  Spencer  also  noticed  the  qualifica- 
tion to  the  case  of  Waddington  v.  Oliver,  5  Bos.  &• 
P.,  61,  that  the  plaintiff  had  no  right  to  bring 
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an  action  "  until  the  time  for  the  delivery  of 
whole  had  arrived,"  and  expressed  his  inability 
to  perceive  the  grounds  on  which  it  rests;  and 
disregarded  it  in  that  case  and  in  the  subse- 
quent cases,  13  Johns.,  94,  and  Id.,  365.  The 
modern  case  of  Oxendale  v.  Wetherel,  17  Com. 
L.  R,  401,  is  as  exceptionable  and  as  repug- 
nant as  the  case  decided  by  Ld.  Hale,  to  the 
principle  of  the  cases  determined  in  this  court 
and,  therefore,  cannot  be  regarded. 

If  the  action  could  have  been  sustained  upon 
the  common  counts,  I  have  no  doubt  the  defense 
offered  in  mitigation  of  damages  would  have 
been  admissible  and  proper,  within  the  prin- 
ciples of  the  case  of  Reab  v.  M'Attister,  decided 
in  the  Court  for  the  Correction  of  Errors.  8 
Wend.,  109. 

New  trial  granted. 

Distinguished— 20  N.  Y.,  428;  37  Am.  Hep.,  504  (81 
N.  Y.,  344). 

Affirmed— 18  Wend.,  187. 

Cited  in— 16  Wend.,  636;  5  Denio.  408 ;  17  N.Y..  185, 
1£8;  52  N.  Y..  555;  2  Keyes,  319;  2  Abb.  App.  Dec.,  333; 
4  Barb.,  44 ;  14  Barb.,  179 :  3  Hob.,  183 ;  2  Sweeny,  271; 
35  Super.,  222 ;  1  Daly,  201. 


MAHAN  «.  BROWN. 

Obstruction  of  Lights  of  Another  —  No  Action 
Lies  Unless  the  Lights  are  Ancient  —  Easements. 

An  action  on  the  case  does  not  lie  against  a  person 
for  erecting  a  fence  on  his  own  land,  whereby  he  ob- 
structs the  lights  of  his  neighbor,  let  the  motive  of 
the  obstruction  be  what  it  may,  if  the  lights  be  not 
ancient  lights,  or  his  neighbor  has  not  acquired  a 
right  by  grant  or  occupation  and  acquiescence. 

Nor  does  an  action  lie  for  opening  a  window  over- 
looking the  privacy  of  another  ;  and  on  the  con- 
trary, although  the  doing  so  be  an  encroachment, 
the  continuance  thereof  for  20  years  will  ripen  into 
a  right,  which  it  seems  can  be  prevented  only  by 
building  opposite  to  the  offensive  window. 

Citations—  Cro.  Eliz.,  118  ;  Yelv.,  216  ;  2  Saund..  175 
o,  b,  c  ;  2  Barn.  &  C.,  686  ;  3  Camp.,  80  ;  Cro.  Car.,  510; 
9  Co.,  48. 


was  an  action  on  the  case,  tried  at  the 
J.  Albany  Circuit  in  Sep.,  1833,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  obstruction  of 
lights  in  the  dwellings-house  of  the  plaintiff. 
The  plaintiff  alleged  m  her  declaration,  that 
before  and  at  the  time  of  the  committing  of  the 
262*]  *grievances  complained  of,  she  had 
been  and  still  was  lawfully  possessed  of  a  cer- 
tain dwelling-house,  with  the  appurtenances, 
situate  in  the  third  ward  of  the  City  of  Albany, 
bounded  on  the  south  by  a  lot  owned  or  occu- 
pied by  the  defendant,  etc.  ;  in  which  dwelling- 
house  there  were  15  windows  through  which 
the  light  and  air  entered,  and  still  of  right 
ought  to  enter  into  the  dwelling-house,  for  the 
convenient  and  wholesome  use  and  enjoyment 
thereof  ;  yet  the  defendant,  wrongfully  and 
unjustly  intending  to  injure  the  plaintiff,  and 
to  deprive  her  of  the  use  and  enjoyment  of  the 
windows  and  to  annoy  and  incommode  her  in 
the  occupation  of  her  dwelling-house,  and  to 
obstruct  her  in  the  business  of  a  keeper  of  a 
boarding-house,  and  to  deprive  her  of  the  prof- 
its and  gains  arising  therefrom,  on,  etc.,  at, 
etc.,  wrongfully,  wantonly  and  maliciously 
.erected  near  to  and  in  front  of  such  windows 
a  fence  of  the  height  of  50  feet,  and  wantonly 
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and  maliciously,  without  benefit  or  advantage 
to  himself  and  for  the  sole  purpose  of  annoy- 
ing her,  kept  and  continued  the  fence  for  a 
long  space  of  time,  etc.,  by  means  whereof  the 
house  is  greatly  darkened, and  the  light  and  air 
obstructed  from  entering  the  same  through  the 
windows,  and  the  house  rendered  uninhabita- 
ble, so  that  her  boarders  have  left  her,  and  her 
apartments  are  untenanted,  etc.  The  defendant 
pleaded  the  general  issue. 

On  the  trial  of  the  cause,  the  counsel  for  the 
plaintiff,  in  his  opening  to  the  jury, stated  that 
the  dwelling-house  of  the  plaintiff  was  built  on 
a  lot  adjoining  the  lot  of  the  defendant  ;  that 
a  recess  was  cut  into  the  side  of  the  house  ad- 
joining the  lot  of  the  defendant,  in  which  win- 
dows were  placed  for  the  admission  of  light 
and  air ;  that  the  defendant,  under  the  pretense 
of  preventing  his  yard  from  being  overlooked 
by  the  windows  in  the  plaintiff's  house,  but  in 
fact  from  mere  malice  and  with  the  intent  to 
exclude  the  light  and  air  from  the  windows  in 
question,  had  erected  on  his  own  lot  a  fence  40 
feet  high,  opposite  the  recess  or  opening  in  the 
house  of  the  plaintiff,  in  consequence  whereof 
the  light  and  air  had  been  excluded  from  the 
windows,  and  the  plaintiff  had  sustained  great 
damage,  by  her  apartments  which  had  been 
occupied  by  boarders  being  rendered  unten- 
antable. The  counsel  admitted  that  the  upper 
windows  in  the  house  of  the  plaintiff  did  over- 
look *the  yard  of  the  defendant,  but  [*263 
that  a  fence  had  been  erected  by  the  plaintiff 
20  feet  high,  to  prevent  the  defendant's  yard 
being  overlooked  from  the  lower  windows.  He 
also  admitted  that  the  plaintiff  did  not  claim 
that  the  windows  were  ancient  lights,  or  that 
a  right  had  been  acquired  by  her,  by  grant  or 
occupation  and  acquiescence.  On  this  opening, 
the  counsel  for  the  defendant  moved  that  the 
plaintiff  be  nonsuited,  inasmuch  as  it  was  not 
proposed  to  prove  that  she  had  a  right  or  title 
to  the  privileges  complained  to  have  been  de- 
stroyed ;  which  motion  was  granted  by  the 
judge,  and  the  plaintiff  was  accordingly  non- 
suited. A  motion  was  now  made  that  the  non- 
suit be  set  aside,  and  a  new  trial  granted. 

Mr.  S.  Stevens,  for  the  plaintiff. 

Mr.  A.  Taber,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  That  an  ac- 
tion upon  the  case  lies  Tor  stopping  the  ancient 
lights  of  another  is  too  well  settled  to  require 
discussion  or  authority  to  support  it.  Former- 
ly, indeed,  it  was  holden  that  the  lights  must 
be  ancient  and  beyond  the  memory  of  man. 
And  in  the  case  of  Bury  v.  Pope,  Cro.  Eliz., 
118, it  was  agreed  by  all  the  justices  that  where 
two  own  adjacent  lands,  and  one  builds  and 
makes  windows  looking  on  the  lands  of  the 
other,  and  continues  for  30  or  40  years.yet  the 
other  may  lawfully  erect  on  his  own  soil  an 
house  or  other  thing  against  said  lights,  with- 
out being  liable  to  an  action  ;  for  it  was  the 
folly  of  the  first  to  build  his  house  so  near  the 
other's  land.  And  the  maxim  is  quoted,  cujus 
est  solum,  ejus  est  summitas  usque  ad  ccelum. 
Now,  however,  it  is  perfectly  settled,  that  as 
the  occupant  may  acquire  a  right  to  the  house 
itself  by  20  years  uninterrupted  possession  un- 
der claim  of  title,  so  in  the  same  time  he  shall 
by  occupation  acquire  a  right  to  an  easement 
belonging  to  the  house.  Yelv.,  216;  2  Saund., 
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175  a,  b,  c.  It  is  true  that  20  years'  possession 
does  not  strictly  confer  a  right  absolutely,  but 
it  raises  a  presumption  of  a  grant.  2  Barn.  & 
Cr. ,  686.  The  person  who  thus  opens  a  window 
overlooking  the  privacy  of  his  neighbor,  en  joys 
an  easement  in  that  which  does  not  belong  to 
264*]  *him.  Yet  no  action  lies  for  this  en- 
•croachment  upon  the  rights  of  the  person  whose 
Jands  are  thus  overlooked;  the  encroachment 
will  in  20  years  ripen  into  a  right, and  it  is  said 
that  the  only  remedy  is  to  build  on  the  adjoin- 
ing land  opposite  to  the  offensive  window.  3 
>Camp.  80. 

The  present  is  not  a  case  of  ancient  lights. 
It  is  not  contended  that  the  action  can  be  sus- 
tained upon  that  ground,  but  upon  the  prin- 
ciple that  no  one  shall  so  use  his  own  property 
as  to  injure  another.  Thus,  no  man  has  aright 
to  erect  upon  his  own  land,  near  the  house  of 
another,  any  manufactory  which  shall  poison 
the  air,  and  render  it  unwholesome.     So  in 
Morley  v.    PragneU,  Cro.  Car.,  510,  an  action 
-was  held  to  lie  by  an  inn-keeper  against  the 
defendant  for  erecting  a  tallow  furnace,  which 
annoyed  his  house  with  stenches,  by  reason  of 
which  his  guests  left  him,  and  his  family  be- 
came unhealthful.     So  in  Ate/reds'  case,  9  Co., 
48,    the  plaintiff  brought  an   action  against 
Burton,  the  defendant.f or  erecting  a  hog-house 
;and  putting  his  hogs  therein;  and  by  reason  of 
the  fetid  smells  the  plaintiff  and  his  family 
could  not  remain  in  his  house.     The  plaintiff 
recovered.     The  defendant  moved  in  arrest  of 
judgment,  that  one  ought  not  to  have  so  deli- 
cate a  nose  that  he  cannot  bear  the  smell  of 
:hogs,  for  they  are  necessary  to  the  food  of  man; 
but  it  was  resolved  that  the  action  lay.     In 
these  cases,  however,  it  is  to  be  observed  that 
a  positive  right  was  invaded.     Every  person 
is  entitled  to  the  use  of  the  elements  in  their 
natural  purity,  and  whoever  poisons   them  or 
renders  them  unhealthy,  violates  that  right. 
The  person  who  makes  a  window  in  his  house 
which  overlooks  the  privacy  of  his  neighbor, 
does  an  act  which  strictly  he  has  no  right  to 
do;  although  it  is  said  no  action  lies  for  it.  He 
is,  therefore,  encroaching,  though  not  strictly 
and    legally  trespassing  upon   the  rights  of 
another.    He  enjoys  an  easement,  therefore,  in 
his  neighbor's  property,  which  in  time  may 
ripen  into  a  right.     But  before  sufficient  time 
has  elapsed  to  raise  a  presumption  of  a  grant, 
he  has  no  right,  and  can  maintain  no  action 
for  being  deprived  of  that  easement,  let  the 
motive  of  the  deprivation  be  what  it  may;  and 
the  reason  is,  that  in  the  eye  of  the  law  he  is 
not  injured.     He  is  deprived  of  no  right,  but 
only  prevented  from  acquiring  a  right,  with- 
265*]  out  consideration,  *in  his  neighbor's 
property.  Suppose  an  obliging  farmer  permits 
his  neighbor  to  pass  and  repass  through  his 
fields,  to  go  to  the  lands  of  that  neighbor;  if 
this  is  permitted  for  20  years,  it  becomes  an 
easement,  a  right  of  way,  which  the  owner  of 
the  soil  cannot  infringe;  but  at  the  end  of  10 
years,  he  chooses,  from  mere  malice  or  wanton- 
ness, to  shut  up  this  passage,  and  refuses  per- 
mission to  his  neighbor  to  pass  over  his  lands, 
as  he  used  to  do  for  10  years  past;  does  an  ac- 
tion lie  ?    Most  certainly  not.     And  yet  that 
case  is  not  distinguishable,  in  principle,  from 
that  under  consideration.     The  defendant  has 
not  so  used  his  own  property  as  to  injure 
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another.  No  one,  legally  speaking,  is  injured 
or  damnified,  unless  some  right  is  infringed. 
The  refusal  or  discontinuance  of  a  favor  gives 
no  cause  of  action.  The  plaintiff  in  this  case 
has  only  been  refused  the  use  of  that  which 
did  not  belong  to  her;  and  whether  the  motives 
of  the  defendant  were  good  or  bad,  she  has  no 
legal  cause  of  complaint. 

2he  motion  to  set  aside  the  nonsuit  denied. 

Approved— 23  Barb.,  459. 

Cited  in— 19  Wend.,  318 ;  4  Sandf.  Ch.,  464 ;  4  N.  Y., 
201 ;  9  N,  Y..  447  ;  87  N.  Y.,  394 ;  32  Barb.,  273 ;  41  Barb., 
332  ;  63  Barb.,  118 ;  4  Bob.,  1467  ;  39  Super.,  432 ;  107 
Mass.,  564 ;  41  Mich.,  284 : 13  Am.  Rep.,  525  (53  N.  Y., 
303);  18  Am.  Rep.,  574  (68  111.,  483);  28  Am.  Rep.,  97 
(72  N.  Y.,  45). 


HOPKINS  v.  HAYWOOD. 

Action  against  Constable  for  Failure  to  Return 
Execution  is  Transitory — Statute — Practice. 

An  action  against  a  constable  for  not  returning  an 
execution  may  be  brought  in  a  county  other  than 
that  of  which  he  was  an  officer. 

It  seems  that  where  the  amount  of  a  penalty  in- 
curred by  an  officer  is  so  small  that  he  can  be  sued 
for  it  only  in  a  justice's  court,  and  he  has  removed 
from  the  county  of  which  he  was  an  officer,  the  suit 
may  be  brought  in  the  county  in  which  he  resides. 

Citations— 2  R.  S.,  253,  sec.  159;  353,  sec.  14;  13 
Wend.,  35. 

ERROR  from  the  Onondaga  C.  P.  Hay  wood 
sued  Hopkins  before  a  justice  of  the  peace 
of  the  County  of  Onondaga,  for  not  returning 
an  execution  which  had  been  put  into  his  hands 
as  a  constable  of  Cayuga  Co.  to  be  executed. 
The  suit  was  commenced  against  Hopkins  by 
summons,  which  was  personally  served,  and 
he  not  appearing  at  the  return  day,  the  plaint- 
iff proceeded  ex  parte  and  obtained  judgment 
for  the  amount  of  the  execution.  Hopkins  re- 
moved the  cause  into  the  C.  P.  of  Onondaga 
by  certiorari,  *where  the  judgment  was  [*266 
affirmed,  and  he  then  sued  out  a  writoi  error, 
removing  the  record  into  this  court.  He  now 
insists  that  the  judgments  below  ought  to  be 
reversed,  because  the  action  against  him,  as 
he  contends,  was  for  a  penalty  "or  forfeiture, 
and  ought  to  have  been  brought  in  the  county 
of  which  he  was  an  officer,  and  in  support  of 
such  proposition  he  relies  upon  2  R.  S.,  482, 
sees.  8,  9. 

Mr.  A.  Kellogg,  for  the  plaintiff  in  error. 

Mr.  F.  G.  Jewett,  for  the  defendant  in 
error. 

By  the  Court,  Sutherland,  J.  I  doubt  wheth- 
er the  provisions  of  the  statute  relied  upon  by 
the  plaintiff  in  error  are  applicable  to  a  case 
like  this.  They  relate  to  penalties  and  for- 
feiture, strictly  speaking.  The  title  of  the 
article  is,  "  Of  Actions  for  Penalties  and  For- 
feitures." Now  the  liability  of  a  constable  for 
not  returning  an  execution  is  not  strictly  a 
penalty.  He  is  made  responsible  for  the  amount 
of  the  execution  with  interest,  which  may  be 
recovered  in  an  action  of  debt,  2  R.  S.,  253, 
sec.  159;  but  it  is  no  more  a  forfeiture  or  pen- 
alty, than  any  other  fixed  legal  liabilty. 

Actions  against  public  officers,  for  acts  done 
by  them  by  virtue  of  their  offices,  must  be 
brought  in  the  county  where  the  fact  com- 
plained of  happened.  2  R.  S.,  353,  sec.  14. 
This  provision  we  have  held  to  be  applicable 
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only  to  affirmative  acts,  and  not  to  mere  omis- 
sions to  discharge  an  official  duty.  Elliot  v. 
Cronk,  ante,  35. 

But  suppose  this  to  be  an  action  for  a  pen- 
alty, within  the  meaning  of  the  sections  relied 
upon  by  the  plaintiff  m  error;  if  the  officer 
moves  out  of  the  county  where  the  penalty  was 
incurred,  before  suit  brought,  and  the  penalty 
from  its  amount  can  be  sued  for  only  in  a 
justice's  court,  is  the  plaintiff's  remedy  to  be 
lost  in  consequence  of  this  removal  ?  The 
provision  was,  undoubtedly,  designed  for  the 
convenience  of  public  officers,  to  prevent  them 
from  being  harassed  by  suits  at  a  distance  from 
home;  but  when  they  change  their  residence 
and  move  into  another  county,  the  reason  of 
the  provision  certainly  ceases  to  a  great  extent. 
Now  it  appears  from  the  return  to  the  certio- 
267*]  rari,  *that  the  suit  was  commenced  by 
summons  against  the  defendant,  in  Onondaga 
Co.,  and  that  the  summons  was  personally 
served  upon  him.  These  circumstances  show 
conclusively  that  he  had  become  a  resident  of 
Onondaga  Co. ;  he  could  not  otherwise  have 
been  sued  by  summons.  This  ground  of  error 
was  not  anticipated  by  the  counsel  for  the  de- 
fendant in  error,  as  there  is  no  allusion  what- 
ever to  it  in  his  brief,  which  has  been  submit- 
ted to  the  court.  I  infer  from  this  that  it  was 
not  raised  in  the  C.  P.  but  has  been  reserved 
for  a  surprise  in  this  court.  The  merits  are 
clearly  with  the  original  plaintiff,  and  the  judg- 
ment ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 24  Wend.,  383 ;  2  Denio,  642 ;  3  Barb.,  252 ; 
18  BarJ>.,  97 ;  Edm.,  385. 


WENMAN 

v. 
THE  MOHAWK  INSURANCE  COMPANY. 

Statute  of  Limitations —  When  It  Begins  to  Run 
on  Notes — Note  for  Intercut  on  Previous  Note, 
a  Sufficient  Acknowledgment  to  Take  Case 
Out  of — Suits  against  Executors  and  Admin- 
istrators. 

The  Statute  of  Limitations  is  no  bar  to  a  suit 
against  an  executor  or  administrator  in  an  action 
of  assumpsit,  although  the  suit  be  not  brought  un- 
til after  the  lapse 'of  6  years  from  the  time  of  the 
promise.provided  it  be  commenced  within  18  months 
after  the  death  of  the  testator  or  intestate. 

The  statute  begins  to  run  against  a  note  payable 
on  demand  from  the  day  of  its  date ;  but  not  so  as 
to  a  note  payable  at  a  given  day  after  demand ;  in 
the  latter  case  it  commences  running  only  from  the 
time  of  the  demand. 

The  giving  of  a  note  to  secure  the  payment  of  in- 
terest accrued  on  a  note  previously  given,  is  a  suffi- 
cient acknowledgment  of  the  existence  of  a  debt, 
to  take  a  case  out  of  the  operation  of  the  statute. 

Citations-Chit,  Bills,  374 ;  Bull.  N.P.  151;  17  Johns., 
182 : 2  Camp.,  321 ;  4  Bac.  Abr.titLimitations.E,  note; 
Willes,  27 :  257,  n.  7  Com.  L.  R.,  66 ;  15  Com.  L.  R.,  113 
2  Saund.,  636  r,  6 ;  21  Jac.  1,  ch.  16,  sec.  4 ;  10  Wend., 
282 ;  Balan,  166, 167  :  Ld.  Kaym.,  434 ;  2  R.  S.,  92,  sec. 
52 ;  88,  sec.  31-41 ;  95,  sec.  70 ;  298,  sec.  34  ;  448.  sees.  8, 
34 ;  9  Wend.,  452. 

NOTE.— Statute  of  Limitations— New  promise— Ac- 
knowledgment. 

An  acknowledgment  must  be  equivalent  to  a  new 
promise  to  take  the  case  out  of  the  Statute.  See, 
Danf  orth  v.  Culver,  11  Johns.,  146,  note ;  Sands  v. 
Gelston,  15  Johns.,  511,  note ;  Johnson  v.  Beardslee, 
15  Johns.,  3,  note ;  Roseboom  v.  Billington,  17  Johns., 
182,  note ;  Kelsey  v.  Deyo,  3  Cow.,  134,  note. 
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ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  Mohawk  Insurance  Co., 
declared  against  Wenman  as  the  administrator 
of  Thomas  Carter,  deceased,  on  two  promis- 
sory notes,  given  by  Carter,  bearing  date,  one 
Aug.  1,  1825,  for  $3,318,  and  the  other  Sep. 
19,  1825,  for  $1,300;  both  payable  on  demand, 
with  interest.  The  suit  was  commenced  Sep. 
26, 1833.  The  defendant  pleaded  non  assump- 
sit,  with  notice  that  the  Statute  of  Limitations 
would  be  insisted  upon  in  the  defense.  It  wa& 
proved  that  Carter  made  tlie  notes  declared  on, 
and  that  Sep.  4,  1826,  he  gave  his  note,  with 
an  indorser,  to  the  plaintiffs,  for  $205.42,  to 
secure  the  payment  *of  the  interest  [*268 
which  had  accrued  on  the  two  notes  declared 
on.  Carter  died  July  10,  1832,  and  adminis- 
tration upon  his  estate  was  granted  to  Wen- 
man Oct.  5,  following.  The  defendant  proved 
that  at  the  time  of  the  giving  of  the  notes,. 
Carter  hypothecated  300  shares  of  the  stock  in 
the  company  of  the  plaintiffs,  as  security  for 
the  payment  of  the  notes,  the  par  value  of 
which  was  $50  per  share.  The  court  charged 
the  jury  that  the  plaintiffs'  right  to  recover 
was  not  barred  by  the  Statute  of  Limitations, 
nor  by  the  hypothecation  of  the  stock.  The 
jury  found  a  verdict  for  the  plaintiffs  for  the 
amount  of  the  notes  declared  on,  and  judg- 
ment was  entered  thereon.  The  defendant 
having  excepted  to  the  charge  of  the  court, 
sued  out  a  writ  of  error. 

Mr.  J.  Anthon,  for  plaintiff  in  error. 

Mr.  F.  B.  Cutting,  for  defendants  in  error. 

By  the  Court,  Nelson,  /.  The  statute  be- 
gan to  run  at  the  date  of  the  notes,  they  being 
then  due  and  collectible  by  suit.  Chit.  Bills, 
374;  Bull.  N.  P.,  151.  The  demand  is  not  par- 
cel of  the  contract,  but  is  used  to  show  that 
the  debt  is  due.  There  are  cases  where  the 
note  is  payable  at  a  certain  time  as,  one  month 
after  demand,  in  which  it  has  been  decided  that 
the  statute  does  not  run  until  the  time  has 
elapsed  after  demand  made;  but  in  such  cases 
it  is  obvious,  from  the  terms  of  the  contract,  an 
actual  demand  was  contemplated  by  the  parties 
before  the  note  should  become  due.  The  giv- 
ing of  the  note  for  the  interest  due  upon  the 
demands  in  question  was  an  acknowledgment  of 
the  debts,  sufficient  to  raise  a  promise  to  pay, 
and  to  take  the  notes  out  of  the  operation  of 
the  statute.  17  Johns.,  182;  2  Camp.,  321.  The 
6  years,  then,  elapsed  Sep.  4,  1832,  and  the  suit 
was  commenced  Sept.  26,  1833,  one  year  and 
22  days  after  the  statute  attached.  The  first 
ground  relied  on  by  the  plaintiffs  below  to  take 
the  case  out  of  the  operation  of  the  statute  is, 
that  on  the  death  of  Carter  July  10,  1832,  the 
running  of  the  statute  ceased  until  administra- 
tion was  granted,  Oct.  5,  1832,  and  that  then 
the  administrator  *had  one  year  within  [*2(>9 
which  to  pay  the  debt.  Neither  of  the  posi- 
tions, I  apprehend,  in  the  above  proposition, 
can  be  maintained.  When  the  statute  begins  to 
run  it  is  a  general  rule  that  no  subsequent  dis- 
ability stops  it  ;  and  we  do  not  find  that  the 
death  of  a  party  is  an  exception.  4  Bac.  Abr., 
tit.  Limitations,  E,  5,  n. ;  Willes,  27.  There  are 
cases  where  the  cause  of  action  accrued  after 
the  death  of  the  testator  or  intestate,  in  which 
it  has  been  repeatedly  held  that  the  statute  did 
not  begin  to  run  until  probate,  or  letters  of  ad- 
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ministration;  and  this  for  the  plain  reason  that 
the  cause  of  action,  which  must  exist  before 
the  statute  can  run,  is  not  complete  until  there 
exists  a  party  to  sue  and  be  sued.  7  Com.  L.R., 
66;  15  Id.,  113.  We  apprehend  also  that  the 
equity  of  the  proviso  of  21  Jac.  1,  ch.  16,  sec. 
4,  has  never  been  extended  to  a  suit  by  or 
against  executors  or  administrators,  except 
where  a  former  suit  has  abated  by  the  death  of 
a  party.  2  Saund.,  636,  r,  6  ;  Willes,  257,  n.; 
10  Wend.,  282 ;  Balan.,  166,  167  ;  Ld.  Raym., 
434.  The  terms  of  the  proviso  would  certainly 
afford  no  analogy  for  such  a  suit,  after  the 
statute  bar,  unless  it  occurred  pendente  lite;  and 
I  have  seen  no  case  where  the  principle  has 
been  otherwise  applied.  It  is  not  necessary, 
however,  that  we  should  definitely  dispose  of 
these  questions,  or  place  the  decision  upon  this 
view  of  the  case,  because  tbe  second  ground, 
we  think,  is  beyond  all  question. 

The  Revised  Statutes,  2  R.  S.,  448,  sec.  8, 
provide  that  the  term  of  18  months,  after  the 
death  of  any  testator  or  intestate,  shall  not  be 
deemed  any  part  of  the  time  limited  by  law  for 
the  commencement  of  actions  against  execu- 
tors or  administrators.  It  is  urged  by  the  coun- 
sel for  the  plaintiff  in  error,  that  this  section 
has  reference  to  the  34th  section,  page  298, 
which  provides  for  a  fresh  suit  within  one  year, 
against  heirs,  executors  and  administrators, 
where  the  defendant  dies  pendente  lite  ;  the  ef- 
fect of  which  construction  would  be  to  give  to 
a  plaintiff  in  such  cases  2  years  and  6  months, 
after  letters  testamentary  or  of  administration 
granted,  within  which  to  bring  a  suit.  It  is 
certainly  very  difficult,  according  to  this  view 
of  the  statutes,  to  comprehend  the  importance 
of  section  8,  page  448,  or  to  discover  any  reason 
27O*]  why  the  Legislature  did  *not  accom- 
plish the  object  at  once,  by  enlarging  the  year 
in  section  34  to  2|  years.  The  result  would  have 
been  the  same.  The  two  sections,  however, 
are  consistent  and  aim  at  different  objects;  that 
of  the  34th  was  to  save  the  rights  of  a  party  who 
had  commenced  his  suit  in  time,  but  the  limit- 
ation had  expired  when  the  suit  abated  by  the 
death  of  his  adversary.  Were  it  not  for  this  Act 
or  the  equitable  construction  or  the  proviso  to 
21  Jac.,  of  which  it  is  a  re-enactment,  the  debt 
would  have  been  barred,  and  the  plaintiff  re- 
mediless. Balan.  Lira.,  166, 167.  The  object  of 
the  8th  section  was  to  give  to  a  creditor,  upon 
the  death  of  a  debtor  from  whom  a  valid  and 
subsisting  debt  was  due  at  the  time  of  his 
death,  18  months  within  which  to  bring  his 
suit.  If  the  debt  was  barred  at  his  death, 
this  section  would  not  revive  it,  or  sustain  a 
suit  against  his  representatives.  Such  a  case 
falls  within  the  protection  of  the  34th  section, 
and  then  only  when  a  suit  has  been  commenced 
before  his  death.  An  executor  or  administrator, 
after  the  expiration  of  18  months  from  the  time 
of  his  appointment,  may  be  required  to  render 
an  account  of  his  proceedings,  etc. ;  and  he  may, 
after  the  expiration  of  the  same  time,  volunta- 
rily render  a  final  account,  and  compel  attend- 
ance of  all  persons  interested.  2R.  S.,  92,  sec. 
52;  Id.,  95,sec.  70.  Suits  against  executors  and 
administrators  are  greatly  discouraged  by  nu- 
merous provisions  in  the  Revised  Statutes,  as 
may  be  seen  by  reference  to  various  sections.  2 
R.  S.,  88,  sec.  31-41,  inclusive  ;  9  Wend.,  452. 
No  execution  can  issue  upon  a  judgment  against 
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an  executor  or  administrator  until  an  account 
of  his  administration  shall  have  been  rendered 
and  settled,  unless  by  order  of  the  surrogate, 
section  32  ;  and  no  costs  can  be  recovered 
against  executors  or  administrators,  except  in 
particular  cases,  section  41.  Such  being  the 
discouraging  and  fruitless  effect  of  suits  in  all 
cases  against  them,  it  was  just  that  a  delay  of 
18  months,  which  time  they  have  to  settle  the 
estate,  should  not  operate  to  bar  the  rights  of 
creditors  by  lapse  of  time,  and  for  this  reason 
section  8  was  passed.  It  is  a  part  of  the  sys- 
tem established  for  the  regulation  of  the  powers 
and  duties  of  surrogates,  and  of  executors  and 
administrators  in  the  settlement  of  estates  of 
deceased  persons,  and  went  into  operation 'Jan. 
1,  *1830.  We  perceive  no  reason  for  in-  [*27  1 
terfering  with  the  operation  of  this  section,  nor 
is  there  any  clause  restraining  it.  The  estate  of 
the  deceased  must  be  administered  according  to 
these  statutes. 

The  stock  was  received  by  the  plaintiffs  as 
collateral  security,  and  there  is  nothing  in  the 
case  changing  the  character  of  the  transaction 
from  that  given  to  it  by  the  contract  of  the 
parties. 

Judgment  affirmed. 

Stat.  of  Lim.— Suspension  of,  during  disability. 
Cited  in— 3  Edw..  181 ;  6  N.  Y.,  62 ;  62  N.  Y.,  555 ;  6 
Lans.,  297:  5  Barb.,  396 ;  45  Barb.,  522 ;  30  How.  Pr., 
262 ;  1  Bradf .,  196. 

Stat.  of  Urn,.— When  begins  to  run  against  note. 
Cited  in-3  Demo.  13 ;  11  N.  Y.,  407;  24  N.  Y.,  308  ;  25 
N.  Y..  198:  29  N.  Y.,  175 ;  89  N.  Y.,  458 ;  29  Barb.,  184  ; 
33  Barb.,  457;  36  Barb.,  470,  637;  39  Barb.,  639 ;  23  How. 
Pr.,  148, 154;  8  W.  Dig.,  359 ;  48  Pa.  St.,  523  ;  1  Am., 
Hep.,  469  (41  N.  Y.,  591) ;  31  Am.  Rep.,  497  (75  N.  Y., 
58);  39  N.  Y.,  405  (54  Mich.,  527). 

Acknowledgment  of  debt.  Cited  in— 10  Hun,  11 ;  6 
Barb.,  588;  15  Barb.,  179 ;  24  Am.  Rep.,  609  (36  Mich., 
487). 

Also  cited  in— 36  Mich.,  423. 


MORSE  v.  EARL  &  JACKSON. 

Action  against  Public  Officer  on  Contract  of  His 
Predecessor — Pleading — Evidence —  Wife  must 
Join  Husband  in  Action  on  Contract  made  by 
Her  before  Marriage. 

In  an  action  against  a  town  or  county  officer,  on 
the  contract  of  his  predecessor,  it  is  not  necessary 
to  aver  a  promise  or  engagement  on  the  part  of  the 
defendant  in  the  suit ;  it  is  enough  to  set  forth  the 
contract  on  which  the  suit  is  brought. 

Where  such  contract  is  for  the  maintenance  of  a 
bastard  child,  and  the  suit  is  against  a  successor  in 
office,  an  order  of  a  justice  authorizing  the  expend- 
iture of  money  for  the  support  of  the  child  must 
be  shown  ;  but  a  judgment  will  not  be  arrested  for 
the  want  of  the  averment  of  the  existence  of  such 
an  order,  as  the  court  will  presume  that  such  or- 
der was  produced  on  the  trial. 

In  a  suit  against  the  officer  who  entered  into  the 
contract,  a  plaintiff  would  not  be  bound  to  show  the 
existence  of  such  order. 

A  husband  cannot  maintain  a  suit  in  his  own 
name,  to  recover  a  demand  which  accrued  to  his 
wife  before  marriage  under  a  contract  made  with 
her;  the  wife  must  be  joined  in  the  action. 

So,  also,  it  seems  where  a  husband  performs  the 
stipulations  of  a  contract  entered  into  by  his  wife 
betore  marriage,  which  if  performed  by  her  whilst 
sole  would  have  given  her  a  right  of  action,  that  the 
action  for  the  recovery  of  a  demand  thus  arising 
must  be  brought  in  the  joint  names  of  husband  and 
wife. 

Citations— 2  R.  S.,  474,  sec.  98;  15  Johns.,  281,  403, 
482;  8  Johns.,  150;  7  T.  R.,351;  Reeves,  Dom.  Rcl., 
ch.  10,  p.  126. 

MOTION  in  arrest  of  judgment.  The  plaint- 
iff declared  against  the  defendants  as  Over- 
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seers  of  the  Poor  of  the  Town  of  Andes,  and  al- 
leged that  July  19, 1828,  John  Bassett  and  Jesse 
Burtch,  then  Overseers  of  the  Poor  of  the  Town 
of  Andes,  agreed  with  Elizabeth  Earl  to  pay  her 
38  cents  per  week  for  the  maintenance  and  sup- 
port of  a  bastard  child,  of  which  she  had  been 
delivered,  and  which  was  chargeable  to  the 
Town  of  Andes;  and  that  in  pursuance  of  such 
agreement  Elizabeth  Earl  did  maintain  and  sup- 
2  7  2*]port  the  child  for  the  period  of  *one  year; 
and  further,  that  June  1, 1830,  he,  the  plaintiff, 
intermarried  with  Elizabeth  Earl  and  that,  con- 
fiding in  the  promise  of  Bassett  and  Burtch  he, 
the  plaintiff,  provided  for  and  supported  the 
child  for  the  period  of  4  years,  whereby  Bas- 
sett and  Burtch  and  their  successors  in  office 
became  liable  to  pay  him  $200  for  the  support 
of  the  child  ;  concluding  with  the  allegation 
that  neither  the  defendants  nor  their  predeces- 
sors had  paid,  etc.  The  plaintiff  had  a  verdict 
for  $85.50.  The  defendants  moved  in  arrest 
of  judgment. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  A.  Taber.  for  plaintiff. 

By  the  Court,  Savage,  CJi.  J.  The  defend- 
ants move  in  arrest  of  judgment  on  three 
grounds;  the  first  of  which  is,  that  there  is  no 
averment  in  the  declaration  of  a  promise  by 
the  defendants.  It  is  a  sufficient  answer  that 
the  promise  of  Bassett  and  Burtch,  if  legally 
made,  is  binding  upon  their  successors.  The 
statute  declares:  "  When  any  contract  shall 
have  been  entered  into,  or  any  liability  shall 
have  been  incurred  by  or  in  behalf  of  any 
county  or  town  by  any  officer  thereof,  within 
the  scope  of  his  authority,  the  same  remedies 
may  be  had  against  any  successor  of  such  offi- 
cer, in  his  official  character,  as  might  have  been 
had  against  such  officer  if  he  had  continued  in 
office."  2  R,  &.,  474,  sec.  98. 

The  second  objection  to  the  declaration  is, 
that  there  is  no  averment  that  any  order  was 
made  by  a  justice  of  the  peace,  authorizing  the 
expenditure  of  money  in  supporting  the  child. 
Such  order  was,  undoubtedly,  necessary  to 
charge  the  successors  of  the  officers  making 
the  contract;  and  as  such  order  must  have  been 
proved  before  a  recovery  could  have  been  had, 
the  court  will  presume  that  it  was  produced 
upon  the  trial,  and  judgment  therefore  will  not 
be  arrested  for  the  omission  of  the  averment. 
An  action  would  have  laid  against  Bassett  and 
Burtch,  even  if  no  order  had  been  produced, 
15  Johns.,  281,  because  it  is  the  duty  of  the 
Overseers  to  see  that  they  have  the  proper  au- 
thority before  they  contract;  if  they  do  not,  they 
273*]  are  personally  liable;  but  as  the  *plaint- 
iff  obtained  a  verdict,  the  presumption  is  that 
the  necessary  proof  to  charge  the  successors 
was  produced. 

It  is  further  objected  that  the  wife  of  the 
plaintiff  should  have  been  joined  in  the  action. 
It  is  well  settled  that  the  husband  cannot  be 
sued  alone,  upon  a  contract  of  the  wife  when 
sole  and  before  marriage.  15  Johns., 403, 482; 
8  Id.,  150;  7  T.  R. ,  351 .  Neither  should  he  be 
permitted  to  prosecute  alone  upon  such  a  con- 
tract. Reeves,  Dom.  Rel.,ch.  10,  p.  126.  Here 
the  plaintiff  recovered  in  his  own  name  for  the 
board  of  the  child  for  one  year  before  covert- 
ure and,  of  course,  for  one  year  before  he  had 
any  interest  in  the  contract.  This  is  a  cause 
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of  action  which,  in  case  of  the  death  of  the  hus- 
band, would,  undoubtedly,  survive  to  the  wife. 
As  to  the  residue,  also,  I  am  inclined  to  think 
the  wife  should  have  been  joined,  because  the 
husband  had  no  cause  of  action  except  by 
force  of  the  contract  made  by  the  Overseers  of 
the  Poor  with  the  wife  before  marriage.  Had 
the  plaintiff  supported  the  child  upon  any  con- 
tract of  his  own,  express  or  implied,  it  is  con- 
ceded the  wife  could  have  no  interest  in  it;  but 
there  was  no  implied  contract  on  the  part  of 
the  Overseers  to  pay  the  plaintiff  for  keeping 
his  wife's  child;  and  there  was  no  express  con- 
tract, except  that  made  with  the  wife  before 
marriage.  None  other  is  declared  upon  in  the  first 
count,  under  which  alone  the  verdict  is  found. 
But  whether  I  am  correct  in  this  position  or 
not,  judgment  should  be  arrested,  because  the 
plaintiff  has  recovered  for  one  year's  support 
of  the  child, for  which  no  action  could  be  main- 
tained, except  in  the  names  of  both  husband 
and  wife. 
Judgment  arrested. 

Cited  in— 1  Barb.,  10;  6  How.  Pr.,  234 ;  8  How.  Pr., 
506 ;  2  Duer,  681 ;  11  Leg.  Obs.,  357. 


*ROGERS  v.  MOULTHROP.  [*274 

Practice  in  Justice  Court — Further  Instructions 
to  Jury. 

After  a  cause  tried  in  a  justice's  court  has  been 
submitted  to  the  jury,  and  they  have  retired  to  con- 
sider of  their  verdict,  it  is  not  irregular  in  the  j  us- 
tice,  at  the  request  of  the  jury,  to  give  them  further 
instructions  upon  the  law  of  the  case,  if  the  parties 
are,  or  have  an  opportunity  of  being,  present. 

Citations-13  Johns.,  487;  1  Cow.,  258;  10  Johns. 
230. 

ERROR  from  the  Jefferson  C.  P.  Moulthrop 
sued  Rogers  in  a  justice's  court,  and  the 
issue  joined  between  them  was  tried  by  a  jury. 
After  the  proofs  were  closed,  a  constable  was 
sworn  to  take  charge  of  the  jury,  who  were 
left  in  the  office  of  the  justice  to  deliberate 
upon  their  verdict.  After  remaining  together 
some  time,  they  requested  the  justice  to  come 
to  the  office  and  give  them  some  instructions 
upon  the  law  of  the  case .  The  counsel  for  the 
defendant  was  present  when  the  message  was 
delivered,  and  was  requested  by  the  justice  to 
go  with  him  to  the  jury,  which  he  refused  to 
do,  and  said  that  he  would  not  consent  that 
any  one  should  go  into  the  office.  The  coun- 
sel for  the  plaintiff  went  with  the  justice  into 
the  office,  when  the  jury  told  the  justice  that 
they  wanted  some  information  as  to  the  law 
of  warranty.  Whereupon  the  justice  read  to 
them  the  law  on  the  subject  as  contained  in 
Cowen's  Treatise,  and  left  the  treatise  with 
them.  Subsequently  the  jury  found  a  verdict 
for  the  plaintiff,  on  which  the  justice  rendered 
judgment.  Which  judgment  was  affirmed  by 
the  Jefferson  C.  P.  on  certiorari.  The  defend- 
ant below  sued  out  a  writ  of  error. 

Mr.  D.  N.  Burnham,  for  plaintiff  in  error. 

Mr.  T.  C.  Chittenden,  for  defendant  in 
error. 

By  ike  Court,  Sutherland,  J.  What  the 
point  of  law  was  which  the  jury  wished  infor- 
mation upon,  or  what  instructions  were  given 
them  by  means  of  the  reference  to  the  treatise 
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of  Mr.  Cowen,  does  not  appear.  We  are  to 
presume,  the  contrary  not  appearing,  that  they 
275*]  were  not  misdirected.  The  *case  then 
stands  precisely  as  though  the  jury  had  come 
into  court  and  asked  for  further  instructions, 
and  the  justice  had  sent  for  the  parties  and  their 
counsel,  for  the  purpose  of  being  present  and 
hearing  the  additional  charge  which  he  was 
about  to  deliver,  and  one  of  the  parties  had  re- 
fused to  come  into  court.and  the  j  ustice  proceed- 
ed without  him.  There  was  no  irregularity  in  the 
proceeding,  or  abuse  of  discretion  on  the  part 
of  the  justice.  In  courts  of  record  this  is  a 
very  common  proceeding;  and  where,  as  in  this 
case,  the  parties  were  or  had  an  opportunity 
of  being  present,  and  of  hearing  what  passed 
between  the  justice  and  the  jury,  I  see  no  ob- 
jection to  it  in  a  justice's  court.  In  Taylor  v. 
Betsford,  13  Johns.,  487,  the  justice  went  into 
the  jury  room,  and  deliberated  with  them  pri- 
vately and  apart  from  the  parties,  and  without 
their  consent.  It  did  not  appear  that  they  had 
been  requested  or  would  have  been  permitted 
to  accompany  him.  This  was  held  irregular. 
So,  also,  in  Benson  v.  Clark,  1  Cow.,  258,  the 
justice  went  into  the  room  with  the  jury,  with- 
out the  consent  of  the  parties  ;  they  were  not 
requested  to  be  present.  The  court  say  the 
justice  had  no  right  to  have  any  intercourse 
with  the  jury  without  the  consent  of  the  par- 
ties. This  must  mean  private  intercourse  in 
the  absence  of  the  parties;  not  that  intercourse 
which  takes  place  publicly,  where  the  jury 
come  into  court  and  request  additional  instruc- 
tions upon  a  point  of  law.  Those  cases  are 
clearly  distinguishable  from  this,  as  is  also  the 
case  of  Bunnv.  Groul,  10  Johns.,  239. 
Judgment  affirmed. 

Cited  in— 4  Denio,  115 ;   H.  &  D.,  139 ;  18  Hun,  367 ; 
51  How.  Pr.,  474 ;  41  Super.,  176. 


276*J  *HOLLINSEAD  t>.  MACTIER. 

Contract  to  Build  House  According  to  Certain 
Plan — The  Plan  being  Abandoned,  the  Con- 
tractor may  Recover  the  Value  of  the  Work  done . 

"Where  a  carpenter  agrees  to  build  a  house  accord- 
ing to  a  certain  plan  for  a  specific  sum,  and  the  plan 
is  abandoned  so  that  it  is  impossible  to  trace  the 
contract  in  the  work  done,  the  measure  of  compen- 
sation is  the  value  of  the  work,  as  if  no  contract  had 
been  entered  into.  It  seems,  however,  that  in  a  case 
like  this,  so  far  as  the  work  was  done  according  to 
the  special  contract,  the  compensation  would  be 
regulated  by  the  contract. 

Citations— Peake,  N.  P.,  103 ;  4  Wend.,  289. 

MOTION  to  set  aside  a  report  of  referees. 
The  plaintiff,  a  house  carpenter,  contracted 
to  build  a  house  for  the  defendant,  upon  the 
plan  of  a  certain  house  agreed  upon  between 
the  parties  as  a  pattern,  for  the  sum  of  $3,400. 
In  the  progress  of  the  work,  a  variety  of  vari- 
ations from  the  pattern  house  were  made,  and 
when  the  house  was  finished,  the  defendant 
had  paid  to  the  plaintiff  about  $4,400  on  ac- 
count. The  plaintiff  claimed  $600  besides.and 
brought  his  action,  declaring  upon  the  common 
counts  for  work,  labor  and  services,  and  ma- 
terials found.  The  cause  was  heard  before  ref- 
erees, and  the  plaintiff  proved,  by  experienced 
workmen,  that  the  house  built  by  him  was 
worth  $5,000,  according  to  the  best  estimate 
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they  could  form  of  the  work  and  materials, 
and  that  the  pattern  house  was  not  worth  to 
exceed  $3.800.  They  further  testified,  that  the 
two  houses  were  so  dissimilar  that  the  house 
built  by  the  plaintiff  could  not  be  considered 
as  built  according  to  the  pattern  of  the  other 
house.  The  referees  reported  the  sum  of 
$547.32  in  favor  of  the  plaintiff.  The  defend- 
ant moved  to  set  aside  the  report. 

Mr.  R.  Lockwood,  for  the  defendant. 

Mr.  I.  L.  Wendell,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  princi- 
pal objection  to  the  report  is,  that  the  plaintiff 
did  not  prove  his  demand  otherwise  than  by 
estimates.  His  proof  consisted  of  examina- 
tions of  the  house  by  experienced  master  build- 
ers, and  estimates  by  them  of  the  value  of  the 
work  and  materials.  This  *was  com-  [*27  7 
petent  testimony,  and  in  this  case  entirely  sat- 
isfactory. In  "Pepper  v.  Burland,  Peake,  N. 
P.,  103,  Ld.  Kenyon  said,  if  a  man  contracts 
to  work  by  a  certain  plan,  and  that  plan  is  so 
entirely  abandoned  that  it  is  impossible  to  trace 
the  contract  and  say  to  what  part  of  the  work 
it  shall  be  applied,  in  such  case  the  workman 
shall  be  permitted  to  charge  for  the  whole  work 
done  by  measure  and  value,  as  if  no  contract 
at  all  had  ever  been  made;  but  so  far  as  the 
work  was  done  according  to  the  special  con- 
tract, the  price  shall  be  regulated  by  the  con- 
tract. The  rule  thus  laid  down  by  Ld.  Ken- 
yon  was  adopted  by  this  court  in  Dubois  v. 
Can.  Co.,  4  Wend.,  289,  and  according  to  it  the 
report  of  the  referees  is  right. 

Motion  denied. 


COOK  i>.  MOSELEY. 

Sales — Warranty — Failure  to  Claim  Damages 
for  Breach  of,  when  Sued  for  Price,  does  not 
Bar  Action  for  Damages — Practice — Writ  of 
Error. 

An  affirmation  that  a  horse  is  not  lame,  accom- 
panied by  the  declaration  of  the  owner  that  he 
would  not  be  afraid  to  warrant  him,  is  enough  to 
establish  a  warranty. 

Although  a  party  who  has  a  claim  to  damages  f  9r 
breach  of  a  warranty  may  insist  upon  such  claim  in 
diminution  of  damages,  when  sued  for  the  price  of 
the  article  warranted,  he  is  not  bound  to  do  so  ;  and 
his  omission  to  insist  upon  such  defense  is  no  bar  to 
an  action  subsequently  brought  by  him  for  the  re- 
covery of  damages. 

It  is  not  necessary,  in  a  record  of  judgment  in  the 
C.  P.,  to  enter  continuances  from  term  to  term  in  a 
certiorari  case. 

On  a  writ  of  error,  the  judgment  of  a  C.  P.  in  a 
certiorari  case  will  not  be  reversed  for  the  omission 
of  setting  forth  in  the  record  of  judgment  the  cer- 
tiorari issued  to  the  justice  ;  although,  according  to 
correct  practice.it  should  be  spread  upon  the  record. 


NOTE.— Sales—  Warranty— What  sufficient  to  con- 
stitute. 

To  constitute  a  warranty  of  quality,  no  particular 
words  are  necessary.  In  addition  to  the  above  case  of 
Cook  v.  Moseley,  see  Chapman  v.  Murch,  19  Johns., 
290,  note ;  Gallagher  v.  Waring,  9  Wend.,  20 ;  Roberts 
v.  Morgan,  2  Cow.,  438 :  Whitney  v.  Sutton.  10  Wend., 
412 ;  Carley  v.  Wllkins,  6  Barb.,  557  ;  Wilbur  v.  Cart- 
right,  44  Barb..  536  ;  Warren  v.  Van  Pelt,  4  E.  D. 
Smith,  202  :  Sweet  v.  Bradley,  24  Barb.,  1>49 ;  Blake- 
man  v.  Mackay,  1  Hilt.,  266  :  Hawkins  v.  Pemberton, 
51  N.  Y.,  198 ;  10  Am.  Rep.,  595 :  Beeman  v.  Buck,  3 
Vt.,  53 :  Wood  v.  Smith,  4  Car.  &  P.,  45. 

See.  generally,  Seixas  v.  Wood,  2  Cai.,  48,  note; 
Welsh  v.  Carter,  1  Wend.,  185,  note;  Sands  v.  Tay- 
lor, 5  Johns.,  395,  note;  Gallagher  v.  Waring,  9 
Wend.,  20,  note ;  Van  Bracklin  v.  Fonda,  12  Johns., 
468,  note. 
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Nor,  on  a  writ  of  error,  can  it  be  objected  that  the 
officer  who  signed  the  judgment  had  no  authority 
to  affix  his  signature  to  the  record. 

Citations— 19  Johns.,  2&0,  484;  2  Cow.,  484;  10 
Wend.,  411,  413;  2  R.  8.,  210,  sec.  16 ;  334,  sec.  50,  sub. 
3 ;  236,  sec.  57  ;  282,  sec.  35,  37;;  8  Wend.,  115. 

ERROR  from  the  Oneida  C.  P.  Moseley 
sued  Cook  in  a  justice's  court,  for  a  breach 
of  warranty  in  the  sale  of  a  horse.  The  evi- 
dence was  that  at  the  time  of  the  sale,  some- 
thing was  said  about  the  horse  being  lame,  when 
Moseley  asked  Cook  if  the  mare  was  lame,  who 
answered  that  she  was  not  lame,  and  that  he 
would  not  be  afraid  to  warrant  that  she  was 
278*]  *sound  every  way,  as  far  as  he  knew. 
The  mare  subsequently  proved  lame,  but  as  to 
whether  she  was  so  at  the  time  of  the  sale,  the 
evidence  was  contradictory.  In  part  payment 
of  the  mare,  Moseley  gave  his  note,  on  which 
he  was  sued  by  Cook,  and  which  note  he  paid 
after  suit;  which  fact  was  proved  on  the  trial. 
The  justice  gave  judgment  for  the  plaintiff, 
and  the  C.  P.  of  Oneida,  on  certiorari,  affirmed 
the  judgment.  The  defendant  sued  out  a  writ 
of  error,  and  now  insists  that  the  judgment 
below  ought  to  be  reversed,  because:  1.  A 
warranty  was  not  proved,  19  Com.  L.  R.,  267; 
2.  That  the  plaintiff  might  and  ought  to  have 
availed  himself,  by  way  of  defense  to  the  suit 
on  the  note,  of  the  matters  now  set  up  in  sup- 
port of  his  action;  3.  That  in  the  record  of 
judgment  in  the  C.  P.,  the  certiorari  issued  to 
the  justice  is  not  set  forth,  the  record  contain- 
ing merely  the  allegation  that  the  return  of  the 
justice  was  made  in  pursuance  of  such  writ; 
4.  That  there  is  a  discontinuance  on  the  record, 
there  being  only  a  general  continuance  from 
Mar.,  1832,  until  June,  1833,  when  judgment 
of  affirmance  was  given — which,  though  al- 
lowed in  some  cases,  is  not  in  a  case  like  the 
present;  and  5.  That  the  judgment  is  signed  by 
a  Supreme  Court  Commissioner,  who  is  not  au- 
thorized to  sign  judgments  in  the  C.  P.  2  R. 
S.,  210.  sees.  16,  17;  Id.,  282,  sees.  36,  37. 

Mr.  W.  C.  Noyes,  for  plaintiff  in  error. 

Mr.  W.  M.  Tallman,  for  defendant  in 
error. 

By  the  Court,  Sutherland,  J.  Whether 
what  was  said  by  the  defendant  was  intended 
as  a  warranty  or  not,  was  a  question  of  fact  to 
be  decided  by  the  jury,  or,  in  this  case,  by  the 
justice  before  whom  the  cause  was  tried.  The 
defendant  affirmed  positively  that  the  mare 
was  not  lame.  It  was  not  the  mere  expression 
of  an  opinion;  and  he  accompanied  it  by  the 
declaration  that  he  should  not  be  afraid  to  war- 
rant her.  I  think  enough  was  said  to  amount 
to  a  warranty.  It  is  not  necessary  that  the 
term  warrant  should  be  used.  19  Johns.,  290, 
484;  2  Cow.,  484;  10  Wend.,  413.  The  evidence 
279*]  *was  contradictory  upon  the  question, 
whether  the  mare  was  in  fact  lame  at  the  time 
of  the  sale.  There  certainly  was  some  evidence 
to  show  that  she  was.  This  was  a  pure  matter 
of  fact.  The  justice  gave  judgment  for  the 
plaintiff  for  $10,  and  the  Court  of  C.  P.  of 
Oneida  Co.,  upon  certiorari,  affirmed  the  judg- 
ment. We  cannot  say  that  there  was  any  error 
in  point  of  law,  in  the  decisions  of  the  justice 
or  the  C.  P. ;  and  their  decisions  upon  questions 
of  fact  are  not  the  subject  of  review  upon  writ 
of  error.  Whitney  v.  Button,  10  Wend  ,  411. 
The  declaration,  I  think,  was  obviously  in- 
tended to  be  upon  a  warranty. 
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2.  The  former  suit,  brought  by  Cook  against 
Moseley  for  a  part  of  the  price  of  the  mare, 
was  no  bar  to  this  suit.     Moseley  could  not 
have  set  off  his  damages  for  a  breach  of  the 
warranty  in  that  action.     The  amount  was  not 
liquidated,  or  capable  of  being  ascertained  by 
calculation,  2  R.  S.,  234,  sec.  50,  sub.  3;  and 
those  demands  only  are  barred  which  might 
have  been  set  off.     2  R.  S.,  236,  sec.  57.    Con- 
ceding that  the  breach  of  warranty  or  fraud 
might  have  been  given  in  evidence  in  the  form- 
er suit  in  diminution  of  damages,  the  party 
was  not  bound  to  do  it,  nor  was  he  prejudiced 
by  the  omission.     Reab  v.  M'Alister,  8  Wend. 
115. 

3.  It  would  have  been  more  technical  and 
formal  to  have  set  out  the  certiorari  in  the  rec- 
ord, instead  of  reciting  the  fact  that  the  cause 
had  been  removed  by  certiorari  into  the  Court 
of  C.  P.;  but  it  is  not  a  substantial  objection, 
and  may,  therefore,  be  disregarded. 

The  Statute  2  R.  S.,  210,  sec.  16,  is  applica- 
ble to  a  case  like  this,  and  dispenses  with  the 
necessity  of  entering  continuances  upon  the 
record  from  term  to  term. 

As  to  the  signing  of  the  record:  if  the  officer 
signing  it  had  not  authority,  the  defendant 
should  have  moved  k/set  it  aside.  2  R.  S. ,  282, 
sees.  35,  37.  There  is  no  foundation  for  the 
writ  of  error,  if  the  record  is  not  signed  by  a 
competent  officer.  It  is  not  a  question  to  be 
entertained  and  decided  on  error. 

Judgment  affirmed. 

Breach  nf  warranty— Recoupment  of  damages. 
Cited  in— 42  Barb.,  40 ;  4  E.  D.  S.,  205  :  26  Cal.,  306. 

Warranty— What  u>itt  establish— I*  a  question  of 
fact.  Cited  in-53  Barb.,  604 ;  3  T.  &  C.,  395 :  35  How. 
Pr.,384;  5  Rob.,  81;  6  Rob.,  53;  1  Hilt.,  77;  3  Leg. 
Obs.,71. 
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A  constable,  sued  in  a  justice's  court  for  an  offi- 
cial act,  succeeding  in  his  defense,  is  entitled  to 
double  costs. 

THE  Court  decided  in  this  case  that  a  con- 
stable, sued  in  a  justice's  court  for  an  offi- 
cial act,  and  succeeding  in  his  defense,  is  en- 
titled to  double  costs.     2  R.  S.,  617,  sec.  24;  2 
Cow.,  426. 


HUGHES  v.  STICKNEY. 

Practice— Certiorari. 

A  party  cannot  reverse  a  judgment  in  his  favor 
for  the  error  of  the  court,  unless  such  error  be  to 
his  injury  or  disadvantage. 

It  seems  that  where  a  party,  not  entitled  to  bring 
error,  sues  out  a  certiorari  to  reverse  a  judgment, 
the  party  affected  by  such  proceeding  may  apply  to 
quash  the  writ. 

Citations-2  R.  S.,  255,  sec.  170 ;  2  Johns.,  8.  9 ;  6 
Johns.,  Ill ;  7  Johns.,  373 ;  Archb.  Pr.,  230  ;  Cro.  Jac., 
211 ;  2  Saund.,  46 ;  14  Johns..  441. 

ERROR  from  the  Genesee  C.  P.  Hughes 
sued  Stickney  in  a  justice's  court.  Issue 
was  joined  between  them,  and  the  cause  tried 
by  a  jury.  No  evidence  was  given  on  the  part 
of  the  defendant.  The  jury,  after  retiring  to 
consider  of  their  verdict,  returned  into  court; 
and  the  justice,  in  the  absence  of  the  plaintiff 
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and  without  calling  him,  received  the  verdict 
of  the  jury,  by  which  they  found  no  cause  of 
action;  upon  which  the  justice  entered  judg- 
ment against  the  plaintiff  for  the  costs  of  the 
suit.  The  defendant,  Stickney,  thereupon  sued 
out  a  certiorari,  and  the  C.  P.  of  Qenesee  re- 
versed the  judgment  of  the  justice,  and  award- 
ed $23.45  costs  in  favor  of  Stickney.  Hughes 
sued  out  a  writ  of  error. 

Mr.  I.  L.  Wendell,  for  plaintiff  in  error. 
Sergeant  Williams,  in  note  8,  p.  47,  of  2 
Saund.,  at  the  conclusion  of  the  case  of  Will- 
iam v.  Qwyn,  says:  "Where  the  error  is  by  de- 
fault of  the  court,  it  may  be  assigned  by  him 
who  is  benefited  by  it."  This  is  in  direct  con- 
tradiction to  the  decision  in  the  principal  case 
to  which  his  note  is  appended,  and  to  the  well 
281*1  established  rule  *of  law  that  no  person 
can  bring  error  unless  he  is  prejudiced  by  it. 
Why  he  wrote  it,  except  to  show  that  the  an- 
cient strictness  on  these  subjects  was  supersed- 
ed by  the  Statute  of  Jeofails  and  amendments, 
is  inconceivable;  and  particularly  so,  as  on  ex- 
amination it  will  be  found  that  the  cases  cited 
by  him  do  not  justify  him  in  laying  down  the 
rule  as  a  general  rule  applying  to  all  cases. 
The  case  of  Beecher  v.  Shirley,  Cro.  Jac.,  211, 
referred  to  by  him,  shows  that  it  was  applica- 
ble only  where  there  had  been  an  omission  to 
enter  judgment  of  misericordia;  and  then,  be- 
cause the  party  was  not  amerced  and  the  King 
lost  his  fine,  the  party,  notwithstanding  the 
omission  was  to  his  advantage,  might  bring 
error,  the  judges  gravely  assigning  as  a  reason, 
"for  it  is  for  the  King's  benefit  and,  therefore, 
may  be  well  assigned  for  error  by  either  party." 
The  case  in  Jenkins,  211,  pi.  48,  is  to  the  same 
•effect;  and  in  Rolle's  Abr.,  also  cited  by  Sergt. 
Williams,  Beecher's  case  will  again  be  found. 
By  reference  to  the  above  cases,  it  will  be  seen 
that  the  absurd  rule  that  a  party,  benefited  by 
an  error,  may  reverse  a  judgment,  owed  its 
existence  to  the  scrupulous  care  of  the  English 
judges  to  secure  to  their  lord,  the  King,  his 
fine  or  amercement,  which  long  since  was  a 
mere  matter  of  form,  and  which,  in  the  prin- 
cipal case  of  William  v.  Owyn,  was  disregard- 
ed by  the  court,  although  the  leading  case, 
viz.:  Beecher's  case,  cited  by  Sergeant  Will- 
iams, was  pressed  upon  their  consideration. 

Mr.  T.  C.  Peters,  for  defendant  in  error. 
The  justice  erred  in  not  calling  the  plaintiff  on 
the  return  of  the  jury,  and  in  receiving  the 
verdict  in  his  absence.  2  R.  S.,  244,  sec.  100. 
The  defendant  had  a  right  to  sue  out  the  cer- 
tiorari, the  language  of  the  statute  in  reference 
to  justices'  judgments  being  that  "  either  par- 
ty, thinking  himself  aggrieved,  may  remove 
the  same,"  etc.  2  R.  S.,  255,  sec.  170.  The 
-defendant  was  aggrieved  because  an  erroneous 
judgment  had  been  entered,  which  the  plaint- 
iff had  a  right  to  reverse  at  the  expense  of  the 
defendant.  The  error  here  was  by  the  default 
•of  the  court;  and  though  the  judgment  was 
282*]  for  the  advantage  of  the  defendant,*be- 
ing  by  the  default  of  the  court  and  not  by  his 
own  act,  he  was  entitled  to  sue  out  a  certiorari. 
Orah.  Pr.,  787.  If  Hughes  had  desired  to  have 
got  rid  of  the  certiorari,  he  should  have  applied 
to  the  C.  P.  to  quash  it,  or  to  stay  proceedings 
•upon  it,  instead  of  suing  out  a  writ  of  error  to 
remove  a  judgment  which  the  C.P.  were  bound 
.to  render. 
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By  the  Court,  Nelson,  J.  It  is  perfectly 
clear,  from  the  language  of  the  statute,  that 
the  defendant  below  was  not  entitled  to  bring 
the  certiorari  in  this  case.  "Either  party,  think- 
ing himself  aggrieved  by  such  judgment,  may 
remove  it  by  certiorari."  2  R.  S.,  255,  sec.  170. 
That  the  party  must  in  some  way  be  injured 
by  the  judgment  he  seeks  to  reverse,  is  fairly 
implied  from  all  the  cases.  2  Johns.,  8,  9;  6 
Id.,  Ill;  7  Id.,  373;  Archb.  Pr..  230.  Think- 
ing one's  self  aggrieved  may  be  enough  to 
bring  the  certiorari;  but  success  in  the  proceed- 
ing is  a  different  thing.  Hughes  brought  the 
suit  below  against  Stickney,  and  sought  to  re- 
cover for  various  charges  of  an  account;  the 
defendant  acted  merely  on  the  defensive.  He 
introduced  no  witnesses,  and  claimed  nothing 
himself  against  the  plaintiff.  The  jury  found 
a  verdict  for  him;  they  were  called  in  the  ab- 
sence of  the  plaintiff;  and  for  this  error  the  de- 
fendant brought  a  certiorari  and  reversed  his 
own  judgment,  and  has  subjected  his  adversary 
to  upwards  of  $20  costs. 

The  judgment  was,  undoubtedly,  erroneous, 
and  the  plaintiff  could  have  reversed  it,  as  he 
was  aggrieved;  but  I  am  not  aware  of  any  rule 
or  practice  that  will  permit  the  defendant  to 
volunteer  to  right  him.  I  think  he  should  con- 
tinue to  suffer,  unless  he  chooses  to  move  him- 
self in  the  matter. 

A  party  may  reverse  his  own  judgment  when 
he  is  aggrieved  by  it,  as  he  sometimes  may  be; 
and  in  England  at  one  time  he  might  do  so,  al- 
though not  aggrieved,  for  a  reason  since  ex- 
ploded, that  the  King  would  lose  his  fine,  and 
the  reversal  was  for  his  benefit.  Beecher  v. 
Shirley,  Cro.  Jac.,  211.  It  was  expressly  de- 
cided in  William  v.  Qwyn,  2  Saund.,  46,  that  a 
party  shall  not  reverse  his  own  judgment,  un- 
less he  shows  the  error  is  to  his  disadvantage. 
See,  also,  14  Johns.,  441. 

*The  "plaintiff  in  error  might  have  [*283 
quashed  the  certiorari;  but  the  error  appears 
on  the  record,  and  we  cannot  but  see  that  the 
reversal  of  the  judgment  of  the  justice  was 
wrong  in  the  C.  P. 

Judgment  reversed. 

Cited  in-1  Abb.  Pr.,  155 ;  1  Sheld.,  380 ;  3  E.  D.  S., 
588 ;  24  Wis.,  308. 


STONE  v.  CASE  &  KEELER. 

In  a  justice's  court,  a  declaration  must  be  good  in 
form  as  well  as  substance,  if  it  be  objected  to  before 
the  justice ;  and  if  upon  demurrer  he  adjudges  it 
good,  when  in  fact  it  was  defective  in  form  or  sub- 
stance, his  judgment  will  be  reversed. 

Citations-2  Cow.,  437  ;  3  Wend.,  78 ;  2  R.  8.,  234,  sec. 
48. 

TERROR  from  the  Monroe  C.  P.  Stone  sued 
J-J  Case  and  Keeler  in  a  justice's  court,  and 
declared  orally,  in  substance,  as  follows:  "The 
plaintiff  declares  against  the  defendants  in  this 
suit  in  assumpsit,  for  that,  in  consideration  of 
a  certain  piece  or  pieces  of  wheat,  the  defend- 
ants agreed  and  promised  to  pay  the  plaintiff 
a  certain  sum  of  money,  to  wit:  $20.  Also,  in 
consideration  of  the  plaintiff's  interest  in  and 
to  a  certain  piece  or  pieces  of  wheat,  the  de- 
fendants agreed  and  promised  to  pay  the  plaint- 
iff another  sum  of  money,  to  wit:  $20.  And 
also,"  etc.,  setting  forth  a  third  count.  In  ad- 
dition to  thus  presenting  his  demands,  the 

375 


283 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1885' 


plaintiff  stated  that  he  could  not  tell  precisely 
what  day  said  promises  were  made,  but  that 
they  were  made  some  time  within  the  last  six 
months  preceding  the  commencement  of  the 
suit.  The  defendants  answered,  in  writing,  as 
follows:  "Defendants  demur  to  the  first  and 
second  counts,  and  assign,  for  cause  of  de- 
murrer, that  the  said  first  and  second  counts 
do  not  contain  time,  place,  to  whom  the  cause 
of  action  passed,  nor  at  whose  request.  To  the 
third  count  the  defendants  plead  the  general 
issue,  etc.  The  plaintiff  insisted  that  the  first  two 
counts  of  his  declaration  were  sufficient  to  sus- 
tain the  action.  The  justice  decided  that  they 
were  sufficient.  The  plaintiff  then  entered  a 
nolle  prosequi  as  to  the  third  count,  and  asked 
for  judgment  on  the  first  two  counts  for  the 
sum  of  $20;  which  judgment  the  justice  ren- 
dered without  any  proof  of  the  demand.  The 
284*]  C.  P.  of  Monroe  ^reversed  the  justice's 
judgment,  and  the  plaintiff  below  sued  out  a 
writ  of  error. 

Mr.  A.  Pratt,  for  plaintiff  in  error. 

Mr.  C.  M.  Lee,  for  defendant  in  error. 

By  the  Court,  Savage.  Ch.  J.  The  counsel 
for  the  plaintiff  in  error  contends  that  the  dec- 
laration was  sufficient.  In  Timmerman  v.  Mor- 
rison, 14  Johns.,  369,  the  plaintiff  declared  in 
writing;  his  declaration  containing  the  general 
counts,  but  without  stating  any  time,  or  aver- 
ring a  request  6n  the  part  of  the  defendant. 
The  defendant  demurred  specially,  but  the  jus- 
tice decided  the  declaration  was  sufficient.  On 
certiorari,  this  court  said  that  the  demurrer  was 
well  taken,  and  the  defendant  was  entitled  to 
judgment  thereon.  In  Keyser  v.  Shafer,  2  Cow., 
437,  such  a  declaration  was  held  good  in  a  jus- 
tice's court  on  general  demurrer:  and  in  Van 
Hoesen  v.  Van  Alstyne,  3  Wend.,  78,  it  was 
said,  that  although  pleadings  in  justices'  courts 
are  to  be  received  with  liberality,  yet,  when 
they  are  objected  to  before  the  justice,  they 
are  to  be  governed  by  the  same  rules  as  plead- 
ings in  other  courts.  When  a  cause  from  a 
justice's  court  is  brought  up  for  review,  and 
no  objection  was  taken  to  the  pleadings  before 
the  justice,  this  court  will  not  readily  listen  to 
such  an  objection,  particularly  one  of  form 
merely.  If  it  be  good  in  substance,  that  is  suf- 
ficient; and  no  doubt  it  was  in  reference  to  that 
principle  that  the  Eevised  Statutes  provide, 
that  where  a  plaintiff  declares  orally,  the  jus- 
tice shall  enter  in  his  docket  the  substance 
thereof.  2  R.  S.,  234,  sec.  48.  The  Legisla- 
ture did  not  thereby  intend  to  say  that  a  dec- 
laration before  a  justice  should  not  be  perfect 
in  form  as  well  as  substance,  if  so  required,  at 
the  time  when  put  in. 

The  justice  erred  in  saying  the  declaration 
was  sufficient,  and  also  in  giving  judgment 
without  evidence  of  the  amount  of  the  plaint- 
iff's damages.  The  C.  P.  were  correct  in  re- 
versing the  judgment;  and  their  judgment 
must  be  affirmed,  with  single  costs. 

Judgment  of  C.  P.  affirmed. 


285*]  *COOK 

FERRAL'S  ADMINISTRATORS. 

Sales — Contract  10  Sell  and  Deliver — Non-Deliv- 
ery— Demand — Evidence — Order  for  Goods  in 
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Hands  of  Drawee  Prima  Facie,  of  Delivery — 
Certiorari — Practice. 

Where  a  party  contracts  to  sell  a  quantity  of  prod- 
uce, and  to  deliver  it  at  the  purchaser's  house  with- 
in a  few  days ;  to  entitle  the  purchaser  to  sustain  an 
action  for  the  non-delivery,  he  is  bound  to  prove  a 
demand  before  suit  brought ;  and  at  all  events  must 
show  a  readiness  and  willingness  to  receive  and  pay 
for  the  article  at  the  place  appointed. 

On  a  certiorari,  brought  for  the  reversal  of  a  jus- 
tice s  judgment,  the  defendant  below  may  object  in 
the  C.  P.  to  the  above  defects  in  the  proof,  although 
he  did  not  point  out  the  same.or  move  for  a  nonsuit 
in  the  justice's  court. 

An  order  for  goods,  in  the  hands  of  the  drawee,  iff 
prima  facie  evidence  of  the  delivery  of  the  goods  to 
the  payee. 

Evidence  in  support  of  a  plea  in  abatement  is  in- 
admissible in  a  justice's  court,  when  the  defendant 
has  pleaded  in  bar. 

Whether  the  substitution  of  the  representatives  of 
a  plaintiff  in  a  certiorari  is  within  the  equity  of  the 
statute  authorizing  suoh  substitution  in  cases  of 
writs  of  error,  qucere.  But,  at  all  events,  a  party  who 
has  consented  to  such  substitution,  cannot  assign  it 
for  error. 

Citations— 5  T.  R.,  409 ;  Com.  Dig.  Pleader,  C.  69;  1 
Chit.  PL,  324,  325 :  1  Dunl.,  262 ;  12  Johns.,  209  ;  4  T. 
K.,  761 ;  7  T.  R..  125. 

ERROR  from  the  Onondaga  C.  P.  Cook 
sued  Thomas  Ferral  in  a  justice's  court. 
The  plaintiff  "declared  on  a  book  account,and' 
also  on  a  contract  for  100  bushels  of  oats, which 
defendant  failed  to  deliver  according  to  agree- 
ment." The  defendant  pleaded  orally  the  gen - 
er.al  issue  and  a  set-off,  and  also  "a  former  suit 
in  abatement."  The  plaintiff  proved  that  about 
a  year  before  the  trial,  he  agreed  with  the  de- 
fendant for  100  bushels  of  oats,  to  be  delivered 
in  a  few  days  at  the  plaintiff's  house  :  the 
price  agreed  on  was  two  shillings  per  bushel. 
He  further  proved  that  the  defendant  did  not 
deliver  the  oats.  Soon  after  the  agreement, 
oats  were  worth  from  two  shillings  and  six- 
pence to  three  shillings  and  sixpence  per  bushel. 
The  plaintiff  also  proved  an  order  drawn  on 
him  by  the  defendant,  requesting  the  plaintiff" 
to  let  the  bearer  thereof  have  $2.25  in  trade, 
and  that  he  would  pay  in  14  days.  The  ad- 
mission of  the  order  in  evidence  was  objected' 
to,  for  that  the  plaintiff  was  the  agent  of  Platt 
and  Shepard,  and  that  the  order  was  paid  out 
Of  their  store.  The  justice  overruled  the  ob- 
jection, on  the  ground  that  the  order  was  di- 
rected to-  the  plaintiff  and  in  his  possession, 
*and  received  it  in  evidence  without  [*286- 
proof  that  it  was  paid.  The  defendant  offered 
to  prove  the  former  suit  in  abatement.  The- 
plaintiff  objected  that  the  defendant  could  not 
avail  himself  of  a  plea  in  abatement,  after  hav- 
ing pleaded  the  general  issue  and  set-off.  The- 
juslice  sustained  the  objection,  and  rendered 
judgment  in  favor  of  the  plaintiff  for  $14.75. 
The  defendant,  Ferral,  sued  out  a  certiorari f 
removing  the  cause  into  the  C.  P.  of  Ononda- 
ga. In  the  record,  a  suggestion  was  made, 
that  after  the  service  of  the  certwrari,  the  de- 
fendant Ferral  died,  and  that  J.  Halstead  and 
M.  Ferral  were  duly  appointed  administrators 
of  his  goods,  etc. ;  and  then  followed  a  prayer 
that  they  be  substituted  as  plaintiffs  in  the  pros- 
ecution of  the  writ  of  certiorari,  and  an  order 
of  the  court  granting  the  same.  After  which 
the  administrators  are  alleged  to  have  appeared 
as  parties  in  the  prosecution  of  the  suit.  The  C. 
P. reversed  the  justice's  judgment, and  awarded 
costs  to  the  administrators  for  the  prosecution  of 
the  writ  of  certiorari.  The  plaintiff  below,  Cook, 
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sued  out  a  writ  of  error.  Accompanying  the 
brief,  submitted  by  the  defendants  in  error, 
was  a  certified  copy  of  a  stipulation  filed  in  the 
C.  P.  of  Onondaga,  admitting  the  facts  sug- 
gested on  the  record,  as  to  the  death  of  Ferral 
after  the  service  of  the  certiorari,  and  the  ap- 
pointment of  the  administrators,  and  agreeing 
that  the  names  of  the  arbitrators  be  substituted 
for  that  of  Ferral,  the  original  defendant ;  a 
certified  copy  of  a  rule  entered  in  pursuance  of 
such  stipulation  was  also  produced. 

Mr.  G.  A.  Stansbury,  for  the  plaintiff  in 
error,  insisted,  first,  that  the  suit  in  the  C.  P. 
abated  by  the  death  of  Ferral,  and  that  the  C. 
P.  had  no  power  to  substitute  the  administra- 
tors. Courts  of  C.  P.  have  no  jurisdiction  as 
Courts  of  Error.  20  Johns.,  22.  The  statute, 
under  which  they  review  justices'  judgments, 
makes  no  provision  for  proceedings  in  cases  of 
the  death  of  parties  ;  and  the  statute  authoriz- 
ing the  substitution  of  parties,  relied  on  by  the 
administrators,  applies  only  to  writs  of  error, 
and  not  to  writs  of  certiorari.  2  R.  S. ,  599,  sec. 
49  ;  2  Saund.,  101  a  to  y  ;  1  Salk.,  144,  263  ;  3 
Id.,  148  ;  2  R.  S.,  386,  sec.  2.  Second,  he  in- 
287*]  sisted  *that  the  plaintiff  below  was  not 
bound  to  prove  a  request  to  deliver  the  oats,or 
a  readiness  to  pay  for  them  ;  third,  that  the 
order  was  properly  received  in  evidence  ;  and 
fourth,  that  the  justice  correctly  refused  to  re- 
ceive evidence  under  the  plea  in  abatement. 

Mr.  H.  F.  Mather,  for  the  defendants  in 
error. 

By  the  Court,  Sutherland,  J.  I  am  in- 
clined to  think  a  demand  of  the  oats  before 
suit  brought  was  necessary.  The  precise  time 
of  delivery  was  not  fixed  ;  it  was  to  be  within 
a  few  days — terms  quite  vague  and  indefinite; 
and  it  may  reasonably  be  presumed,  under  such 
circumstances,  that  the  parties  contemplated  a 
demand  before  suit  brought.  In  Bach  v.  Owen, 
5  T.  R.,  409,  which  was  an  action  for  not  de- 
livering a  horse  sold  by  the  defendant  to  the 
plaintiff,  it  was  held  that  a  special  request  to 
deliver  was  necessary  to  be  alleged  and  proved. 
Com.  Dig.,  PL,  C,  69 ;  1  Chit.  PL,  324,  325;  1 
Dunl.,  262.  But,  at  all  events,  the  plaintiff 
should  have  proved  a  readiness  and  willingness 
on  his  part  to  receive  and  pay  for  the  oats,  on 
delivery  at  the  place  appointed.  The  legal 
effect  of  the  contract  was,  that  he  should  pay 
for  the  oats  on  delivery;  and  a  readiness  to  pay 
was  a  condition  precedent  to  his  right  of  action 
against  the  defendant  for  not  delivering.  They 
were  cbncurrent  acts,  and  whoever  sues  ren- 
ders the  act  to  be  performed  by  him  a  condition 
precedent.  12  Johns.,  209;  4  T.  R.,  761;  7 Id., 
125. 

Although  no  specific  objection  to  the  plaint- 
iff's recovery  was  made  upon  the  trial  upon 
these  grounds,  still,  as  the  objections  appear 
on  the  justice's  return,  and  show  a  substantial 
defect  in  the  plaintiff's  evidence  going  to  the 
foundation  of  his  action,  it  was  good  ground 
for  reversing  the  judgment.  It  was  in  the 
nature  of  a  case.  It  was  not  necessary  for  the 
defendant  to  move  for  a  nonsuit,  or  specifically 
to  object  that  the  plaintiff  had  not  on  this 
ground  proved  enough  to  entitle  him  to  recover. 

The  justice  decided  correctly  in  relation  to 
the  order  and  the  plea  in  abatement.  The  de- 
fendant called  his  plea  a  plea  in  abatement,  and 
enough  does  not  appear  to  enable  us  to  say  that 
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what  *he  meant  to  plead  was  good  mat-[*288 
ter  in  bar  ;  if  it  did,  we  would  disregard  the 
name  and  consider  it  a  plea  in  bar. 

The  representatives  of  the  plaintiff  in  error, 
having  been  substituted  in  place  of  their  intes- 
tate, by  the  consent  and  stipulation  of  the  par- 
ties, regularly  filed  in  the.Court  of  C.  P.,  it 
cannot  now  be  assigned  for  error,  whether  it  is 
covered  by  the  equity  of  the  Statute  in  Rela- 
tion to  Writs  of  Error  in  such  cases  or  not.  2 
R.  S.,  599,  sec.  49. 

Judgment  affirmed. 

Demand  before  suit— Readiness  to  perform.  Cited 
in— 1  Hill,  523 ;  3  Barb..  614 ;  8  Barb.,  332 ;  35  Super.^ 

Plea  in  abatement.    Cited  in— 15  Hun,  43;  6  How. 
Pr.,  449. 
Also  cited  in-1  E.  D.  S..  390. 


NICOLL,  ET  AL. 


GARDNER  &  M'CORMICK. 

Distraint  for  Wharfage — Where  Distress  May 
be  Made, 

The  owner  of  a  wharf  may  distrain  for  wharfage 
on  any  goods  or  chattels  on  board  a  ship  or  vessel 
which  has  used  his  wharf,  although  the  vessel  has 
removed  from  the  wharf ;  in  other  words,  the  dis- 
tress may  be  made  at  a  place  different  from  that 
where  the  wharfage  accrued,  provided  such  place  be 
within  the  jurisdiction  authorizing  the  process  by 
distress :  thus  it  was  held,  where  wliarf  age  accrued 
in  the  7th  ward  of  the  City  of  N.  Y.,  that  a  distress 
might  be  made  in  the  llth  ward. 

Whether,  if  a  vessel  be  removed  from  the  place 
where  the  wharfage  accrued,  and  the  property 
passes  into  the  hands  of  a  bona  fide  purchaser  pre- 
vious to  the  distress,  the  owner  of  the  wharf  loses 
his  right  to  distrain,  quaere. 

Citations— 2  R.  L.,  429,  sees.  212,  217 ;  Vin.  Abr.,  cit. 
Toll,  H:  Cro.  Eliz.,  558:  Hale,  de  Port.  Mar.,  77; 
Bradby,  Distress,  133 ;  2  Bl.  Com.,  41,  42 ;  3  Inst.,  131; 
Co.  Litt.,  269,  n.  (B) ;  285,  n.  (H) ;  Vin.,  tit.  Dist.,  L. 
M.;  2  Inst.,  70,  74 ;  2  Hawk.,  60,  61 ;  2  Bac.,  tit.  Dist., 
G. ;  1  Ld.  Raym.,  384,  386 ;  1  Burr.,  588 ;  Bac.,  tit. 
Dist.,  G.,  255,341 ;  1  Selw.,  495. 

THE  plaintiffs  commenced  an  action  of  re- 
plevin in  the  C.  P.  of  N.  Y.,  which  was 
removed  into  this  court  by  certiorari, f  The  ac- 
tion was  for  the  taking  from  on  board  a  ship, 
called  The  Robert  Fulton,  two  chain  cables, 
one  hemp  cable,  and  sundry  other  articles. 
The  declaration  contained  three  counts:  in  the 
1st,  the  goods  were  alleged  to  have  been  taken 
from  on  board  the  ship  Robert  Fulton,  lying 
and  floating  in  the  waters  of  the  East  River.at 
the  City  of  N.  Y.,  adjacent  to  the  foot  of  Stan- 
ton  St.  In  the  2d,  the  goods  were  alleged  to 
have  been  taken  at  the  7th  ward  of  the  city, 
and  in  the  3d  count  they  were  alleged  to 
have  been  taken  at  the  llth  ward  of  the  city. 
The  defendants  pleaded  :  1.  Non  cepit  to  the 
whole  declaration  ;  and  2.  Non  cepit  as  to  one 
hemp  cable  and  one  anchor,  part  of  the  goods, 
etc.,  mention  in  the  declaration.  The  defend- 
ants also  put  *in  seven  avowries.  The  [*289 
4th  avowry,  in  answer  to  the  1st  count  of  the 
declaration,  set  forth  that  Gardner  was  the 
owner  of  a  wharf  in  the  7th  ward  of  the  city ; 
that  the  ship  Robert  Fulton,  of  the  burden  of 
550  tons,  used  and  occupied  the  wharf  for  638 
days,  from  June  1,  1825,to  Mar.  1, 1827, where- 
by the  master  and  owners  of  the  vessel  became 
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liable  to  pay  to  Gardner  $1.87$  for  each  day 
the  ship  laid  at  the  wharf;  that  after  $1,196.25 
had  become  due  for  wharfage,  Gardner  re- 
quired payment,  or  security  for  payment;  that 
such  payment  was  not  made  or  security  given ; 
that  Mar.  1,  1827,  the  vessel  containing  the  said 
goods,  etc.,  was  fraudulently  removed  from 
the  wharf  of  Gardner  to  the  place  in  which, 
etc.,  with  the  intent  to  hinder  him  from  dis- 
training for  the  wharfage  ;  that  thereupon, 
Gardner,  in  his  own  right,  and  M'Cormick  as 
his  bailiff,  in  pursuance  of  the  provisions  of 
the  Act  to  Reduce  Certain  Laws"  Relating  to 
the  City  of  N.  Y.  into  one  Act,  passed  Apr.  9, 
1813,  caused  the  goods  and  chattels,  being  in 
and  on  board  of  the  said  vessel,  to  be  taken  as 
and  for  and  in  the  name  of  a  distress  for  the 
amount  of  wharfage  due  to  Gardner;  conclud- 
ing with  a  verification  and  prayer  of  judgment, 
etc.  The  5th  avowry,  in  answer  to  the  3d 
count  of  the  declaration,  is  precisely  similar  to 
the  4th  avowry.  The  6th  avowryjacknowledged 
the  taking  of  the  residue  of  the  goods,  etc., be- 
ing in  and  on  board  the  vessel,  in  the  place  in 
which,  etc.,  as  set  forth  in  the  1st  count  of  the 
declaration,  for  the  cause  set  forth  in  the  4th 
avowry  (omitting  the  statement  of  the  removal 
of  the  vessel  from  the  7th  ward  to  the  place  in 
which,  etc.).  The  7th  avowry.in  answer  to  the 
3d  count  of  the  declaration,  is  like  the  6th 
avowry,  except  that  it  acknowledges  the  tak- 
ing of  the  goods  generally,  and  not  merely  the 
residue.  To  these  four  avowries  the  plaintiffs 
demurred,  and  the  defendants  joined  in  de- 
murrer. 

Mr.  C.  P.  Grim,  for  the  plaintiffs,  insisted 
that  the  4th  and  5th  avowries  were  bad, 
because  they  acknowledged  the  taking  of  the 

?>ods,  etc.,  in  the  llth  ward  of  the  City  of  N. 
. ,  whilst  it  was  admitted  that  the  wharfage 
accrued  in  the  7th  ward  of  the  city;  he  con- 
29O*]  tending  that  the  owner  of  the  *wharf 
had  no  right  to  follow  the  goods  on  board  a 
ship  after  she  has  left  his  wharf,  and  levy  on 
the  same  for  wharfage  due  to  him.  The  6th 
and  7th  avowries  he  contended  to  be  bad,  be- 
cause they  admitted  the  taking  "of  the  goods, 
etc.,  in  tbe  llth  ward,  without  showing  that 
such  goods  were  on  board  the  vessel  while  she 
lay  at  the  defendant's  wharf,  in  the  7th  ward, 
or  were  in  any  way  liable  to  the  distress;  for 
though  it  should  be  adjudged  that  the  defend- 
ants had  the  right  to  follow  goods  on  board  a 
vessel  and  to  distrain  for  wharfage,  he  insisted 
that  such  right  could  not  be  exercised  unless 
the  goods  taken  were  on  board  of  the  vessel 
previous  to  her  removal. 
Mr.  G.  B.  Hall,  for  the  defendants. 

By  the  Court,  Nelson,  J.  By  the  212th  sec- 
tion of  the  Act  to  Reduce  the"  Several  Laws 
Relating  to  the  City  of  N.  Y.  into  one  Act, 
2  R.  L. ,  429,  it  is  made  lawful  for  the  owners 
of  wharves  in  that  city  to  ask  and  receive  to 
their  own  use  fixed  rates  of  wharfage  for  all 
ships  and  vessels  using  their  wharves,  and 
amongst  others,  for  every  ship  of  the  burden 
of  550  tons,  and  under  the  burden  of  600  tons, 
at  the  rate  of  $1.87$  per  day.  And  by  the 
217th  section  of  the  same  Act  it  is  provided, 
that  when  any  ship  or  vessel  shall  have  laid 
24  hours  at  any  wharf,  and  the  master  or  own- 
er refuses  or  neglects  to  pay  wharfage,  or  give 
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satisfactory  security  for  the  payment  of  the 
same,  being  required  by  the  owners  or  wharf- 
inger, by  notice  in  writing,  left  on  board  with 
the  master  or  one  of  the  hands  belonging  to 
the  ship,  it  shall  be  lawful  for  the  owner  or 
wharfinger  to  distrain  for  such  wharfage  on 
any  goods  or  chattels  found  on  board  such  ship 
or  vessel:  and  so  from  time  to  time,  as  often 
as  24  hours'  wharfage  shall  become  due;  and 
the  goods  and  chattels  so  distrained  to  sell  and 
dispose  of  in  the  same  manner  as  is  provided 
in  the  case  of  rent. 

At  common  law  the  remedy  by  distress  was 
incident  to  the  right  to  toll,  Vin.  Abr.,  tit.  Toll, 
H;  Cro.  Eliz.,  558  ;  and  in  a  port  town  any 
person  had  a  right  to  establish  a  wharf  upon 
his  own  land,  for  his  individual  benefit,  and 
charge  such  toll  as  he  pleased,  or  at  such  rates 
as  he  and  his  customers  *agreed  upon.  [*291 
He  possessed  the  right  to  erect  the  wharf,  be- 
cause it  was  the  lawful  use  of  his  own  soil. 
After  its  erection  and  devotion  to  the  public 
use,  the  public  became  so  far  interested  in  it 
that  he  was  bound  to  repair  it,  and  was  liable 
to  indictment  for  neglect,  and  the  enjoyment 
of  it  could  not  be  denied;  and  for  these  con- 
siderations the  common  law  gave  him  the  rem- 
edy for  his  toll  by  distress.  Hale,  de  Portibus 
Marts,  77;  Bradley,  Distress,  133.  By  the  Act 
above  referred  to,  the  Legislature  of  this  State 
have  undertaken  to  regulate  this  right  by  giv- 
ing the  Corporation  of  the  City  of  N.  Y.  the 
power  to  direct  the  erection  of  wharves,  re- 
serving the  right  of  the  owner  of  the  adjacent 
soil  to  the  use  and  profit  of  them  (he  being  at 
the  expense  of  the  erection),  fixing  the  rates  of 
toll,  and  giving  the  common  law  remedy  for  its 
collection  by  distress. 

The  material  question  arising  upon  the 
pleadings  in  this  case  is,  whether  the  owners 
or  wharfingers  can  distrain  the  goods  of  the 
vessel  for  which  toll  is  due  at  any  other  place 
than  at  the  wharf  where  the  toll  accrued.  In 
this  case  the  wharf  of  the  defendants,  was  situ- 
ate in  the  7th  ward,  where  the  toll  became 
due,  and  the  taking  by  distress  was  in  the  llth 
ward,  the  vessel  having  been  removed  there 
after  due  notice  and  demand  of  toll.  It  is  con- 
tended, in  analogy  to  a  distress  for  rent,  that 
the  goods  can  be  taken  only  upon  or  at  the 
premises  where  the  toll  accrued;  and  it  is  sup- 
posed, also,  that  the  statute  giving  this  remedy 
sustains  that  view.  This,  I  think,  is  a  mistake, 
as  the  reference  to  the  remedy  for  rent  applies 
solely  to  the  manner  of  selling  and  disposing 
of  the  distress.  The  levy  must  be  regulated 
by  the  rules  of  the  common  law.  Rent,  in  a 
technical  sense,  is  supposed  to  issue  out  of  the 
land  on  which  it  is  reserved,  and  the  remedy 
by  distress  is  considered  as  belonging  to  the 
land,  following  the  rent  and  not  the  person  of 
the  tenant.  2  Bl.  Com.,  41,  42  ;  2  Inst.,  131; 
Co.  Litt.,  285,  Thos.  ed.,  n.  (H) ;  Vin.,  tit. 
Dist. ,  M.  The  remedy  by  distress  at  common 
law  is  not  confined,  as  we  have  already  seen,  to 
the  case  of  rent  in  arrear.  It  was  the  appro- 
priate remedy  for  fines  imposed  and  amerce- 
ments made  in  a  court  leet,  2  Inst., 70,  74;  and 
in  the  sheriff's  tourn,  2  Hawk.,  60,  61;  also 
when  warranted  by  custom  for  fines  and 
amercements  imposed  by  a  steward  of  a  court 
baron;  besides  the  *numerous  cases  [*292 
where  it  is  given  by  express  statute.  Co.  Litt., 
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279,  n.  (B);  2  Bac.,  tit.  Dist.,  G.  Now  it  is  ob- 
vious, in  all  these  cases,  the  principle  contend- 
ed for  by  the  plaintiffs  can  have  no  application, 
and  that  the  only  limit  in  the  operation  and 
effect  of  the  process  is  the  jurisdiction  of  the 
court  or  officer  issuing  it,  and  so  it  has  been 
decided.  2  Bac.,  tit.  Dist.,  G;  2  Hawk.,  60, 
61;  Vin.,  tit.  Dist.  L.  The  Statute  of  Marl- 
bridge,  which  prohibited  the  taking  of  a  dis- 
tress in  the  highway,  did  not  apply  to  these 
cases,  it  being  construed  to  have  reference 
only  to  distress  for  rent.  Neither  could  the 
beasts  of  a  stranger  be  taken,  though  they  may 
have  been  levant  et  couchant  on  the  land  of  the 
party  against  whom  it  was  issued.  A  distress 
in  these  and  the  like  cases  is  looked  upon  in 
the  nature  of  a  common  law  execution,  to  en- 
force a  personal  duty,  rather  than  a  distress 
for  the  collection  of  rent,  which  is  a  remedy 
adopted  as  a  substitute  for  the  forfeiture  of 
the  estate,  and  that  pledges  the  annual  profits 
of  it,  liable  to  seizure  by  the  landlord.  1  Ld. 
Raym.,  386;  1  Burr.,  588;  2  Bac.,  tit.  Dist.,G, 
255,341;  1  Selw.,  495.  This  was  the  view  of  Ld. 
Holt,  in  the  case  of  Vinkensterne  v.  Ebden,  1  Ld. 
Raym.,  384,  which  was  an  action  of  trover  for 
an  anchor,  sails  and  cable,  taken  by  distress 
for  port  toll,  belonging  to  the  Town  of  New- 
castle. Wharfage  is  a  species  of  port  toll. 
Hale,  de  Portibus  Marts,  77  ;  Bradley,  Dist., 
133. 

The  rates  of  wharfage  fixed  by  the  statute 
are  not  technically  rent,  nor  are  they  necessari- 
ly or  fairly  within  the  term.  The  property 
to  be  seized  need  not  be  upon  the  premises 
or  wharf,  but  may  be  floating  upon  the 
waters,  and  upon  the  nice  and  strict  rules  of 
common  law  distresses  for  rent  eo  nomine,  be- 
yond the  reach  of  the  process.  The  owner  or 
master  is  not  a  tenant,  and  the  ordinary  secu- 
rity or  pledge  subject  to  be  seized  for  the  rent, 
does  not  exist  in  the  case  of  toll.  There  is 
nothing,  therefore,  in  the  reason  or  fitness  of 
the  rules  concerning  distresses  for  rent,  that 
recommends  the  application  of  those  rules  to 
this  case,  and  nothing  short  of  their  settled 
application  would  lead  us  to  such  a  conclusion. 
The  process  in  this  case  should  be  viewed 
•chiefly  in  the  light  of  a  common  law  execution 
to  enforce  the  collection  of  a  sum  or  sums 
fixed  by  the  law,  and  which  is  valid  and  op- 
293*]  erative  for  the  purpose  *for  which  it 
was  given,  to  the  extent  of  the  jurisdiction  au- 
thorizing it.  If  the  vessel  be  removed,  and  the 
property  comes  to  the  hands  of  a  bonafide  pur- 
chaser, for  a  valuable  consideration,  previous 
to  the  levy  by  the  distress,  it  may  be  a  ques- 
tion whether  it  would  be  held  ;  but  that  ques- 
tion it  is  not  now  necessary  to  consider. 

The  6th  and  7th  avowries  are  substantially 
good.  It  is  true  it  does  not  appear  expressly 
that  the  goods  seized  were  on  board  of  the  ship 
while  she  lay  at  the  defendants'  wharf;  though 
it  does  perhaps  impliedly,  if  the  statute  au 
thorizessuch  only  to  be  seized,  as  it  is  averred 
they  were  seized  pursuant  to  the  statute;  but 
we  see  nothing  in  the  Act  limiting  the  taking 
to  such  goods.  The  statute  provides  that  "  it 
shall  be  lawful  for  the  owner  or  wharfinger  to 
distrain  for  such  wharfage  on  any  goods  or 
chattels  found  on  board  such  ship  or  vessel." 

Judgment  for  defendants  on  demurrer. 

Cited  in— 5  Ben.,  63. 
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GREEN  v.  PATCHEN. 

Arbitration— Reference  to  Referees  Operates  as  a 
Discontinuance  —  Agreement  for  Entry  of 
Judgment  upon  Report  or  Award  Binds  the 
Parties. 

In  actious  not  referable  under  the  statute,  if  the 
parties  refer  the  cause  to  referees  by  stipulation  or 
rule  or  both,  and  merely  provide  that  the  referees 
report,  such  reference  is  an  arbitration,  and  oper- 
ates as  a  discontinuance,  although  the  submission 
contain  a  stipulation  that  either  party  may  make  a 
case;  but  if  the  submission  provides  that  a  judgment 
may  be  entered  upon  the  report  or  award,  and  judg- 
ment is  entered  accordingly,  the  parties  are  con- 
cluded by  their  agreement,  and  cannot  be  heard  to 
allege  that  the  reference  and  judgment  were  not 
warranted  by  law. 

Citations— 1  Johns.,  315 ;  18  Johns.,  22 :  17  Johns., 
129,  461 ;  6  Cow.,  399 ;  8  Cow.,  136 ;  2  Wend.,  595  ;  9 
Wend.,  480. 

THE  declaration  in  this  case  is  in  trespass, 
assault,  battery  and  false  imprisonment. 
In  October  Term,  1826,  the  defendant  put  in  a 
plea  of  not  guilty.  The  cause  was  then  con- 
tinued by  vice  comes  non  misit  breve  until  Octo- 
ber Term,  1827,  when  is  entered  on  the  record 
a  stipulation  bearing  date  Sep.  15,  1827,  by 
which  the  parties  agree  to  refer  the  matters  in 
issue  to  three  persons  (who  are  named),  to  re- 
port thereon  to  this  court  with  all  convenient 
speed.and  that  either  party  have  a  right  to  make 
a  case  on  the  usual  terms.  It  is  also  suggested 
on  the  record,  that  on  the  filing  of  such  stipu- 
lation, it  was  ordered  *by  the  court  [*294 
that  the  matters  be  referred,  etc.,  according  to 
the  terms  of  such  stipulation,  and  then  the 
cause  is  continued  by  regular  continuances 
from  {term  to  term,  until  January  Term, 
1832,  when  the  defendant  put  in  a  plea  of 
pms  darrein  continuance,  that  Sep.  15,  1827, 
by  the  above  stipulation,  the  cause  was  re- 
ferred to  the  three  persons  named  in  the  same 
to  report  thereon,  and  that  either  party 
might  have  the  right  to  make  a  case  on  the 
usual  terms  ;  and  the  defendant  averred  that 
by  such  stipulation  the  cause  was  referred  to 
the  individuals  named,  wherefore  he  prayed 
judgment  if  the  plaintiff  ought  further  to  have 
or  maintain  his  action,  etc.  To  which  plea  the 
plaintiff  demurred,  assigning  for  causes  of  de- 
murrer that  it  does  not  appear  at  what  time  or 
place  the  plea  is  pleaded;  that  the  plea  does  not 
not  set  forth  the  agreement  therein  mentioned 
with  sufficient  certainty  by  its  tenor,  and  that  it 
does  not  set  forth  what  proceedings  were  had  be- 
fore the  persons  named  in  the  plea  as  referees. 

Messrs.  T.  J.  Nevins  and  R,  N.  Mor- 
rison, for  plaintiff. 

Messrs.  H.  A.  Wisner  and  J.  Taylor, 
for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  discussed  by  the  counsel  is,  whether 
the  reference  operated  as  a  discontinuance  of 
suit ;  and  to  that  I  shall  confine  my  remarks. 
That  a  bare  submission  to  arbitrators  is  a  dis- 
continuance is  not  disputed, but  it  is  contended 


NOTE.— Arbitration  and  award  — Agreement  for 
entry  of  judgment  upon  award.  See,  Farrington  v. 
Hamblin,  12  Wend.,  212,  note. 

See,  generally,  on  the  subject  of  arbitration  and 
award,  "Purdy  v.  Delavan.  1  Cai.,  304,  note ;  M'Kinstry 
v.  Solomons,  2  Johns.,  57.  note;  Jackson  v.  Ambler, 
14  Johns.,  96.  note ;  Brown  v.  Hankerson,  3  Cow.,  70, 
note ;  Green  v.  Miller,  6  Johns.,  39,  note ;  Perkins  v. 
Wing,  10  Johns.,  143,  note. 
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that  the  stipulation  provides  for  the  continu- 
ance of  the  cause  in  court.  A  reference  to  some 
of  the  cases  determined  in  this  court  will  en- 
able us  to  decide  the  question  correctly.  In 
Miller  v.  Vaughan,  1  Johns.,  315,  the  cause  had 
been  referred  by  consent,  without  any  rule  of 
court.  The  court  said  they  would  not  listen 
to  a  motion  to  set  aside  the  report,  only  where 
the  cause  was  referred  by  rule  of  court  pursu- 
ant to  the  statute;  that  the  court  had  no  control 
over  the  referees  in  such  case,  and  the  remedy 
of  the  parties  was  the  same  as  in  case  of  sub- 
mission to  arbitrators.  In  this  case  no  rule  had 
been  entered  ;  but  it  appears  in  the  case  of 
Campv.  Hoot,  18  Johns.,  22,  that  the  entry  of 
a  rule  did  not  give  the  court  jurisdiction  over 
295*]  the  referees  and  their  *report,  unless 
the  other  proceedings  directed  by  the  statute 
had  been  observed.  That  was  an  action  of  re- 
plevin, and  was  referred  by  a  rule,  by  consent, 
to  one  referee,  and  that  he  report  to  the  court. 
This  court  said  it  was  plainly  a  case  of  arbitra- 
tion ;  that  the  entry  of  the  submission  in  the  mi  n- 
utes  of  the  court,  and  the  direction  to  make  re- 
port to  the  court,  did  not  authorize  the  court 
to  give  judgment  immediately  upon  the  award; 
that  the  submission  was  a  discontinuance  of 
the  suit.  In  Johnson  v.  Parmely,  17  Johns. ,  129, 
the  action  was  trover.and  referred  by  consent, 
by  ruie.in  the  common  rule  book, but  the  court 
said  they  would  not  exercise  any  summary  con- 
trol over  the  proceedings  ;  it  was  a  mere  arbi- 
tration, and  the  entry  of  the  rule  made  no  dif- 
ference. All  these  cases  were  not  referable  un- 
der the  statute.  The  case  of  Yates  v.  Russell, 
17  Johns.,  461,  was  not  referable  ;  but  in  that 
case  the  stipulation  contained  more  than  a 
mere  reference  ;  it  provided  for  the  entry  of 
judgment  upon  the  report  of  the  referees,  and 
a  rule  for  judgment  upon  the  report  was  en- 
tered. The  Court  for  the  Correction  of  Errors 
refused  to  set  aside  this  judgment ;  not  be- 
cause the  judgment  was  according  to  the  stat- 
ute. It  was  admitted  by  Chancellor  Kent,  who 
delivered  the  unanimous  opinion  of  the  court, 
that  it  was  a  reference  at  common  law.  But 
the  plaintiff  in  error  was  not  permitted  to  al- 
lege for  error,  a  rule  for  reference  and  judg- 
ment on  the  report,  where  the  reference  and 
the  judgment  were  in  pursuance  of  his  own 
consent  in  writing.  So  in  the  case  of  Gamp  v. 
Soot,  above  cited,  this  court  refer  particularly 
to  the  stipulation  authorizing  the  entry  of  judg- 
ment, and  consider  it  equivalent  to  a  plea  of 
confession  for  that  amount.  Also  in  Ex  parte 
Wright,  6  Cow.,  399,  a  judgment  was  to  be  en- 
tered on  the  report ;  the  cause  was  to  be  con- 
tinued in  court  by  the  stipulation  and,  there- 
fore, it  should  not  operate  as  a  discontinuance. 
It  is  argued  in  the  present  case  that  the  cause 
was  to  be  continued, as  the  parties  had  provid- 
ed for  the  making  a  case,  with  a  view  to  set 
aside  the  report.  The  answer  to  which  is,  that 
the  cause  being  one  in  which  a  reference  could 
not  be  made  under  the  statute,  the  court  have 
no  jurisdiction  over  the  referees  or  their  re- 
port, any  more  than  they  have  over  arbitrators 
and  their  award,  independent  of  any  statute 
296*]  provision.  *  Where  a  judgment  has 
been  entered  according  to  the  written  agree- 
ment of  the  parties,  without  fraud,  the  court 
will  permit  the  parties  to  enforce  it,  and  will 
not  interfere  to  set  it  aside, or  examine  its  mer- 
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its.  8  Cow.,  136  ;  2  Wend.,  595  ;  9  Id.,  480, 
contain  principles  applicable  to  this  case.  The 
result  is  this  :  that  in  all  actions  not  referable 
under  the  statute,  if  the  parties  refer  the  cause 
to  referees,  by  stipulation  or  rule,  or  both, and 
merely  provide  that  the  referees  report,  such 
reference  is  an  arbitration,  and  operates  as  a 
discontinuance.  But  if  the  stipulation  of  the 
parties  provides  that  a  judgment  shall  be  en- 
tered upon  the  report  or  award, and  judgment 
is  entered  accordingly,  the  parties  are  conclud- 
ed by  their  agreement,  and  cannot  be  heard  to- 
allege  that  the  reference  and  judgment  were 
not  warranted  by  law. 

According  to  this  rule,  the  reference  in  the 
case  now  before  us  was  a  discontinuance  of  the 
suit.  This  court  has  no  control  over  the  re- 
port ;  but  had  the  stipulation  authorized  the 
entry  of  a  judgment,  such  judgment  might 
have  been  entered  and  enforced.  The  plea  is 
good  in  substance,  and  the  defendant  is  entitled 
to  judgment  upon  the  demurrer. 

Explained— 2  Hill,  387. 

Cited  in-19  Wend.,  22,  111 ;  2  Hill,  390 ;  11  Paige, 
533 ;  18  N.  Y.,  136 ;  27  N.  Y.,  232:  4  Barb.,  544  ;  16 
Barb.,  579 ;  66  Barb.,  210 ;  22  How.  Pr..  343 :  40  How. 
Pr.,  162 ;  7  Abb.  Pr.,  302 ;  10  Abb.  N.  S.,  279  ;  6  Rob., 
495;  2  Wall.,  131;  21  Wis.,  296;  43  Am.  Dec.,  771  (11 
Paige,  533). 


PARKER  t>.  WALROD. 

Trespass  does  not  Lie  for  devices,  etc. ,  attached 
to  Defendant's  Wagon  by  the  Plaintiff  and 
Carried  Away  with  the  Wagon  by  Defendant 
—  Trover — Ministerial  Officers — How  far  Pro- 
tected by  Process. 

Where  a  party  becomes  possessed  of  the  property 
of  another,  for  instance  a  wagon,  and  changes  part 
of  its  appendages,  by  substituting  whiffletrees  and 
devices  for  those  attached  to  it  when  it  came  into 
his  possession,  and  the  owner  repossesses  himself  of 
the  wagon,  without  knowledge  of  the  change  in  its 
appendages,  trespass  cannot  be  maintained  against 
him  for  the  substituted  articles ;  the  remedy  of  the 
party,  if  any,  is  by  action  of  trover. 

Where,  in  such  case,  trespass  was  brought,  and 
the  defendant  justified  as  a  constable  under  attach- 
ments issued  by  a  justice  of  the  peace,  and  the 
plaintiff  objected  generally  to  proof  of  the  attach- 
ments, which  were,  notwithstanding,  received  in 
evidence  on  the  trial  of  the  cause  in  a  justice's 
court,  it  was  held  that  the  plaintiff  below,  on  suing 
out  a  certforari  removing  the  cause  into  the  C.  P., 
had  no  right  to  object  to  the  attachments  on  the 
specific  ground  that  the  constable  ought  to  have 
produced  the  preliminary  proof s  tb  the  suing  out 
of  the  attachments ;  and  the  C.  P.  having  reversed 
the  judgment  of  the  justice  for  that  cause,  this 
court  reversed  the  judgment  of  the  C.  P. 

*  Whether,  in  an  action  of  trespass  by  a  [*297 
stranger  against  an  officer,  for  taking  property  by 
virtue  of  process  from  a  court  of  limited  jurisdic- 
tion, it  is  necessary  for  thelofficer  to  show  the  proc- 
ess legally  issued ;  or  whether  it'is  enough  that  the 
process  on  its  face  appears  to  have  been  regularly 
issued,  qucere. 

Citations— 5  Burr.,  2631 ;  2  Johns.,  46 ;  6  Johns.. 
195 ;  2  Saund.,  47  ;  7  Johns.,  32 ;  8  Wend.,  447. 

ERROR  from  the  Onondaga  C.  P.     Parker 
sued  Walrod  in  a  justice's  court,  and  de- 
clared against  him  in  trespass,  for  taking  and 
carrying  away  a  pair  of  devices  and  a  pair  of 
whiffletrees.  The  defendant  pleaded  not  guilty, 


NOTE.— Ministerial  officer— How  far  protected  by 
process.    See  Warner  v.  Shed,  10  Johns.,  138,  note 
Savacool  v.  Boughton,  5  Wend.,  170,  note ;  Chapman 
v.  Dyett,  11  Wend.,  31,  note. 
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and  gave  notice  that  he  would  prove  on  the 
trial  that  if  he  took  the  devices  and  whiffle- 
trees,  he  took  them  in  consequence  of  the 
plaintiff  having  wrongfully  exchanged  them 
for  those  on  a  wagon  belonging  to  him,  and  to 
which  he  had  the  right  of  possession.  It  ap- 
peared on  the  trial  that  the  defendant,  as  a 
«onstable,by  virtue  of  attachments  issued  from 
a  justice's  court,  had  levied  on  a  wagon  with 
devices  and  whiffletrees  attached  to  it,  as  the 
property  of  one  Godfrey,  the  defendant  in  the 
attachments  ;  that  subsequently,  the  wagon 
thus  levied  upon  came  to  the  possession  of  the 
plaintiff  in  this  suit,  and  while  in  his  posses- 
sion, a  servant  of  his  took  off  the  devices  and 
whiffletrees  attached  to  the  wagon  when  levied 
upon  by  Walrod,  and  attached  other  devices 
and  whiffletrees  belonging  to  the  plaintiff;  aft- 
«r  which  Walrod  repossessed  himself  of  the 
wagon  .with  the  devices  and  whiffletrees  of  the 
plaintiff  attached  to  it ;  and  for  such  taking 
this  suit  was  brought.  On  the  trial  of  the  cause, 
the  defendant  proved  that  he  was  a  constable, 
and  produced  the  attachments  against  Godfrey, 
by  virtue  of  which  he  originally  took  the  wag- 
on. The  plaintiff  objected  to  the  introduction 
of  the  attachments  in  evidence,  but  the  justice 
overruled  the  objection.  The  cause  was  tried 
by  a  jury,  who  found  no  cause  of  action, upon 
which  the  justice  rendered  judgment  against 
the  plaintiff  for  costs.  The  C.  P.  of  pnonda- 
ga  reversed  the  judgment  of  the  justice,  and 
the  defendant  below  sued  out  a  writ  of  error. 

Mr.  J.  R.  Lawrence,  for  the  plaintiff  in 
•error,  insisted  that  the  act  complained  of  in  the 
suit  before  the  justice  was  not,  under  the  cir- 
cumstances of  the  case,  a  trespass;  and  second, 
that  the  C.  P.  erred  in  reversing  the  judgment 
298*]  of  the  justice;  *which  reversal  he  al- 
leged proceeded  on  the  ground  that  the  con- 
stable should  have  produced  the  preliminary 
proofs  authorizing  the  issuing  of  the  attach- 
ments. He  contended  that  the  C.  P.  ought  not 
so  to  have  decided,  because  it  did  not  appear 
from  the  record  that  the  attachments  were  ob- 
jected to  on  that  ground  in  the  suit  before  the 
justice;  and  had  such  objection  been  made,  it 
might  have  been  obviated  by  the  production 
of  the  necessary  proofs.  Again;  he  insisted 
that  without  such  proof  the  attachments  were 
properly  received  in  evidence,  according  to  the 
rule  established  in  Savacool  v.  Boughton,  5 
Wend.,  170. 

Mr.  G.  A.  Stansbury,  for  the  defendant 
in  error,  admitted,  that  in  an  action  against  a 
sheriff  or  other  officer,  for  the  tortious  taking 
of  property  by  virtue  of  process  regular  on  its 
face,  and  not  showing  a  want  or  excess  of  ju 
risdiction.  the  officer  is  protected,  and  the  au- 
thority for  issuing  the  process  need  not  be 
averred  or  proved,  where  the  party  against 
whom  the  process  issues  is  the  plaintiff  in  the 
suit;  but  he  contended  that  in  an  action  by  a 
stranger  against  the  officer,  the  officer,  in  jus- 
tifying under  the  writ,  is  bound  to  aver  and 
prove  the  judgment  or  other  authority  for  issu- 
ing it.  In  support  of  this  position,  he  cited  5 
Burr.,  2631;  2  Johns.,  46,  280,  462;  10  Wend., 
128;  2  Phil.  Ev.,  294;  7  Johns.,  535;  8  Id.,  52; 
14/tf.,  84;  2  Wend.,  419;  4/d.,568;  9  Wentw. 
PI.,  53;  3  Chit.  PI.,  1134. 

By  the  Court,  Sutherland,  J.  Trespass 
will  not  lie  under  the  circumstances  of  this 
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case.  The  right  of  Walrod  to  take  the  wagon 
is  not  contested ;  at  least  the  plaintiff  pretends 
to  no  right  to  the  wagon,  and  founds  his  action 
exclusively  upon  the  taking  of  the  whiffletrees 
and  devices,  which  are  conceded  to  have  been 
his;  but  having  substituted  his  own  for  those 
which  belonged  to  the  wagon  and  were  upon 
it  when  he  took  it,  without  the  knowledge  of 
the  defendant,  the  defendant  was  not  a  tres- 
passer for  taking  them  with  the  wagon.  Sup- 
pose the  case  put  by  the  counsel,  that  Parker 
had  taken  out  the  linchpins  belonging  to  the 
wagon,  and  had  substituted  others  for  them; 
or  had  changed  one  of  the  bottom  boards,  or 
*end  boards,  or  had  put  in  a  new  king-  [*299 
bolt,  or  any  other  change  not  so  obvious  as 
to  attract  the  attention  of  the  officer,  can  it 
be  endured  that  he  should  be  held  liable  as  a 
trespasser  for  taking  these  things  thus  attached 
to  the  wagon  by  Parker  himself  or  his  serv- 
ant, in  their  own  wrong.  They  ought  to  be 
considered  as  incident  to  the  principal  thing, 
the  wagon;  and  having  a  right  to  take,  that 
the  officer  cannot  be  a  trespasser  for  taking 
them.  The  action  of  trover  affords  the  par- 
ty under  such  circumstances  all  the  remedy 
which  he  ought  to  have.  The  officer  must  then 
have  notice  of  the  claim,  and  upon  demand 
made,, can  restore  what  does  not  belong  to  him, 
without  being  subjected  to  the  costs  of  a  suit. 
The  plaintiff  below  objected  to  the  introduc- 
tion and  proof  by  the  defendant  of  the  attach- 
ments against  Godfrey,  in  general  terms.  He 
did  not  specify  the  grounds  of  his  objection. 
He  did  not  object  that  the  preliminary  proceed- 
ings should  be  proved,  in  order  to  show  the 
jurisdiction  of  the  justice  and  the  regularity 
of  the  attachment.  The  objection,  undoubted- 
ly, was,  as  the  argument  here  is,  that  the  at- 
tachment against  Godfrey  could  afford  no  pro- 
tection or  justification  for  seizing  the  whiffle- 
trees and  devices  which  were  admitted  to  be- 
long to  the  plaintiff,  and  were  taken  from  his 
possession.  It  is  unnecessary  to  decide,  there- 
fore, whether,  under  the  circumstances  of  this 
case,  it  would  have  been  necessary  to  have 
proved  the  preliminary  proceedings,  which 
were  in  the  nature  of  a  judgment,  if  the  ob- 
jection had  been  specifically  taken.  There  are 
some  nice  distinctions  upon  this  point .  Vide  5 
Burr.,  2631,  and  2  Johns.,  46;  Contra,  6  Johns., 
195;  2  Saund.,  47,  n.  1;  7  Johns.,  32;  8  Wend., 
447. 

The  C.  P.  erred,  and  their  judgment  must  be 
reversed. 

Affirmed-16  Wend.,  514. 


*BATE8  v.  TYMASON.      [*3OO 

Covenant  of  Seisin — Action  for  Breach  of— Evic- 
tion— Parol  Evidence  of  Acts  and  Declarations 
of  Covenantor  as  to  Courses,  Distances  and 
Monuments  is  Admissible. 

In  an  action  for  breach  of  a  covenant  of  seisin, 
the  plaintiff  is  entitled  to  recover  if  he  shows  an 
eviction  by  due  process  of  law  from  any  portion  of 
the  premises  embraced  within  the  courses  and  dis- 
tances actually  run,  and  the  monuments  actually 
established  in  a  survey  made  previous  to  the  execu- 
tion of  the  deed  in  reference  to  the  premises  con- 
veyed; although  the  land  from  which  the  plaintiff 
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is  evicted  is  not  comprised  within  the  bounds  of  the 
tract  of  which  in  the  deed  it  is  alleged  to  be  part  or 
parcel. 

Parol  evidence  of  the  acts  and  declarations  of  the 
covenantor  is  admissible  to  show  the  courses  and 
distances  actually  run  and  the  monuments  actually 
established  in  such  previous  survey,  for  the  pur- 
pose of  proving  that  the  land  from  which  the  plaint- 
iff is  evicted  is  embraced  within  the  description  of 
the  premises  as  set  forth  in  the  deed. 

Citations— 8  Wend.,  190 ;  5  Wend.,  142 ;  8  Wend.,  183. 

THIS  was  an  action  for  breach  of  the  cove- 
nants of  seisin  and  quiet  enjoyment,  con- 
tained in  a  deed  executed  by  the  defendant  to 
one  Calvin  May,  of  whom  the  plaintiff  is  the 
assignee,  by  sundry  mesne  conveyances.  The 
action  was  tried  at  the  Otsego  Circuit,  in  Apr. 
1833,  before  the  Hon.  Robert  Monell,  one  of 
the  Circuit  Judges. 

By  the  deed  from  Tymason  to  May,  bearing 
date  May  30,  1812,  the  grantor,  for  the  consid- 
eration of  $1,500,  conveyed  certain  premises, 
described  as  follows:  "All  that  certain  piece 
or  parcel  of  land,  situate,  lying  and  being  in 
the  Town  of  Cherry  Valley,  in  the  County  of 
Otsego  and  State  of  New  York,  known  and 
distinguished  as  the  farm  or  subdivision  No.  1, 
of  lot  No.  60,  in  the  j  division  of  that  tract  of 
land  which  was  granted  by  letters  patent  unto 
Philip  Livingston  and  others,  in  the  year  1761; 
which  said  lot  No.  60  was  subdivided  in  the  year 
1794, by  John  Andrus,surveyor;and  the  souther- 
ly moiety  or  half  part  thereof,  distinguished  as 
the  subdivision  No.  1,  begins  at  the  southeast 
corner  of  the  said  lot  No.  60,  in  the  line  of 
Lindsey  and  Roseboom's  tract,  and  runs  thence 
as  the  needle  pointed  when  the  said  large  tract 
was  divided,  north  38  degrees  12  minutes  east 
30  chains  and  fifty  links,  to  a  crooked  beech 
tree  marked  1,  2;  thence  north  51  degrees  48 
minutes  west  42  chains,  to  the  bounds  of  lot 
No.  59,  of  the  same  tract — an  ironwood  sap- 
ling and  a  basswood  tree  near  it  marked  1,  2; 
thence  along  the  bounds  of  said  lot  59  south 
3O1*]  *38  degrees  and  12  minutes  west  30 
chains  and  50  links,  to  the  southeast  corner  of 
said  lot  59,  in  the  line  of  said  Lindsey  and 
Roseboom's  tract  aforesaid;  thence  along  said 
line  south  51  degrees  48  minutes  east  42  chains, 
to  the  place  of  beginning;  containing  128  acres 
of  land."  The  deed  contained  the  usual  cov- 
enants of  seisin  and  for  quiet  enjoyment.  In 
his  declaration  the  plaintiff  set  forth  the  above 
deed  and  sundry  mesne  conveyances,  showing 
the  title  of  May  to  have  come  to  him  by  deed 
executed  by  one  M.  Phenis,  Jr. ,  bearing  date 
Sep.  17,  1828.  He  then  averred  that  after  he 
went  into  the  possession  and  occupancy  of  the 
premises,  he  was  evicted  by  one  James  Jack- 
son, on  the  demise  of  George  Clarke  and  Josi- 
ah  Stearns,  who  at  the  time  of  the  eviction 
had  lawful  right  and  title  to  the  premises,  and 
expelled  him  by  due  process  of  law.  The  de 
fendant  pleaded:  1.  Non  estfactum;  2.  Seisin 
in  himself,  and  a  denial  of  seisin  in  James 
Jackson,  George  Clarke  and  Josiah  Stearns,  or 
either  of  them;  and  also  denying  that  the 
plaintiff  was  evicted. 

On  the  trial  of  the  cause,  it  was  proved  that 
in  May,  1830,  a  judgment  was  recovered  in 
this  court  against  Bates  in  an  action  of  eject- 
ment, in  which  James  Jackson  (on  the  demise 
of  George  Clarke  and  Josiah  Stearns)  was 
plaintiff.  The  quantity  of  land  recovered  was 
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19  acres  and  T8^  of  an  acre.  The  plaintiff  in 
the  ejectment  suit  showed  his  right  to  recover 
by  proving  that  he  was  the  owner  of  the  land 
in  Lindsey  and  Roseboom's  patent,  lying  to  the 
south  of  and  adjoining  lot  No.  60,  in  Liv- 
ingston's patent;  that  the  true  division  line  be- 
tween the  two  patents  was  5  chains  and  90 
links  north  of  the  line  which  had  been  claimed 
by  Bates  as  the  south  boundary  of  the  Liv 
ingston  patent,  and  up  to  which  he  had  held 
possession,  and  that,  consequently,  all  the  land 
north  of  the  true  division  line  between  the 
two  patents  was  held  by  Bates  without  title. 
On  the  trial  of  the  cause,  May,  the  grantee  of 
Tymason,  was  called  by  the  plaintiff  as  a  wit- 
ness, and  being  duly  released  by  his  own  grant- 
ee, by  the  plaintiff  and  by  the  intermediate 
grantees,  he  was  admitted  by  the  circuit  judge 
as  a  competent  witness,  although  objected  to 
by  the  defendant ;  he  testified  that  during  his 
negotiation  with  Tymason  for  the  purchase  of 
the  southerly  moiety  or  half  part  of  lot  No. 
60,  distinguished  *as  the  subdivision  [*3O2 
No.  1,  Tymason  showed  him  an  oak  tree, 
which  he  said  was  the  southeast  corner  of  lot 
No.  60,  and  pointed  out  to  him  a  line  running 
from  thence  west,  consisting  of  a  tree  fence 
and  marked  trees,  wliich  they  traced  until  they 
arrived  at  a  stream,  which  another  witness,  a 
surveyor,  stated  to  be  about  12  chains  from  the 
western  boundary  of  lot  No.  60.  The  line  thus 
pointed  out  by  Tymason  was  the  line  which 
was  proved  in  the  ejectment  suit  to  be  5 
chains  and  90  links  south  of  the  true  division 
line  between  the  Livingston  patent  and  the 
Lindsay  and  Roseboom  patent.  May  further 
testified  that  he  always  considered  the  line 
pointed  out  by  Tymason  as  the  southern 
boundary  of  his  lot.  and  the  true  division  line 
between  the  two  patents,  until  a  survey  was 
made  shortly  previous  to  the  ejectment  suit. 
A  witness,  who  lived  on  subdivision  No.  2 
from  1816  for  about  8  years,  testified  that  he 
always  supposed  that  the  line  running  west 
from  the  oak  tree  was  the  true  division  line  be- 
tween the  two  patents  ;  and  another  witness 
testified  that  he  knew  subdivision  No.  1,  pre- 
vious to  its  occupation  by  Tymason,  that  he 
understood  the  oak  tree  to  be  the  southeast 
corner  of  Tymason's  lot,  and  always  under- 
stood that  the  line  running  west  from  that 
tree  was  the  north  line  of  the  Lindsey  and 
Roseboom  patent;  he  further  testified  that  the 
fence  on  the  line  running  west  from  the  oak 
tree  was  made  by  a  tenant  of  George  Clarke, 
who  held  under  the  Lindsay  and  Roseboom 
patent.  At  the  time  of  the  trial  of  the  eject- 
ment suit,  Tymason  himself  expressed  his  be- 
lief that  the  line  running  west  from  the  oak 
tree  was  the  true  division  line  between  the  two 
patents.  It  was  also  proved  that  the  marks 
upon  the  oak  tree  were  40  years  old,  and  those 
upon  a  beech  tree,  the  corner  of  the  division 
line  between  the  subdivision  1  and  2,  were  50 
years  old;  which  division  line  between  those 
subdivisions,  was  clearly  established;  and, 
measuring  from  it  to  the  line  running  west 
from  the  oak  tree,  the  two  portions  will  con- 
tain about  an  equal  quantity — that  is,  each 
about  128  acres  ;  but  if  subdivision  No.  1  ex- 
tends no  farther  south  than  the  true  division 
line  between  the  two  patents,  it  will  contain 
only  about  100  acres.  The  plaintiff  also  read 
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in  evidence  a  deed  from  the  representatives  of 
William  Livingston,  to  the  defendant,  bearing 
3O3*]  date  Mar.  7,  *1808,describing  the  south- 
erly  moiety  or  half  part  of  lot  No.  60,  in  the 
same  terms  as  those  used  in  the  deed  declared 
upon.  In  addition  to  objecting  to  the  compe- 
tency of  May  as  a  witness,  the  defendant  ob- 
jected to  all  parol  evidence  on  the  part  of  the 
plaintiff,  adduced  by  him  for  the  purpose  of 
specifying  the  premises  intended  to  be  war- 
ranted by  the  defendant ;  but  the  objection 
was  overruled,  and  the  testimony  above  stated 
received.  When  the  plaintiff  rested,  the  coun- 
sel for  the  defendant  moved  that  the  plaintiff 
be  nonsuited,  contending  that  though  the  true 
division  line  between  the  Livingston  patent 
and  the  Lindsey  and  Roseboom  patent  should 
be  conceded  to  be  where  it  was  claimed  to  be 
by  the  plaintiff,  and  that  the  plaintiff  had  been 
evicted  from  all  the  land  possessed  by  him  ly- 
ing south  of  that  line,  it  would  not  follow  that 
the  covenants  in  the  defendant's  deed  were 
broken;  because,  by  that  deed  the  lands  grant- 
ed were  lands  lying  in  Livingston's  patent,  and 
no  failure  of  title  to,  or  eviction  from  lands  in 
that  patent  had  been  shown;  which  motion 
was  granted  by  the  judge,  and  the  plaintiff 
was  accordingly  nonsuited.  The  plaintiff 
moved  to  set  aside  the  nonsuit. 

Messrs.  J.  D.  Hammond  and  A.  Taber, 
for  plaintiff. 

Mr.  K.  Miller,  for  defendant. 

By  ihe  Court,  Nelson,  J.  The  deed  from 
the  defendant  to  May  conveys  a  certain  parcel 
of  land,  known  and  distinguished  as  the  farm 
or  subdivision  No.  1  of  lot  No.  60,  and  such 
subdivision  is  described  as  beginning  at  the 
southeast  corner  of  the  said  lot  No.  60,  in  the 
line  of  Lindsey  and  Roseboom's  tract,  and  run- 
ning thence,  etc.  The  whole  question  turns 
upon  the  location  of  this  corner,  the  starting 
point ;  and  the  only  difficulty  attending  it 
grows  out  of  the  contradictory  terms  used  in 
the  deed  when  applied  to  the  objects  therein 
designated.  The  southeast  corner  of  lot  No. 
60  is  a  well  ascertained  point  on  the  ground, 
but  it  does  not  correspond  with  the  residue  of 
the  description,  viz.:  "in  the  line  of  Lindsey 
and  Roseboom's  tract."  The  southeast  corner 
is  5  chains  and  90  links  south  of  the  line  of 
Lindsey  and  Roseboom's  tract.  The  question 
then  arises  which  part  of  the  description  shall 
3O4*]  control,  *according  to  the  evidence  in 
the  case  tested  by  legal  principles? 

It  is  clear,  had  the  patentees  given  the  deed, 
we  would  have  been  bound  to  consider  the 
southeast  corner  of  No.  60  as  the  controlling 
description.  Having  surveyed  the  lot,  or  caused 
it  to  be  surveyed,  it  would  not  have  been  per- 
mitted to  them  to  allege  that  a  mistake  had 
occurred  in  running  the  south  line  of  the  lot, 
and  fixing  the  southeast  corner,  and  thus  es- 
cape from  liability  to  their  grantee  by  resort- 
ing to  the  residue  of  the  description,  which 
was  chiefly  imaginary.  The  actual  location — 
that  is  the  ground  lines  and  corners — would, 
as  to  them,  have  been  conclusive.  Any  other 
construction  would  be  a  gross  fraud  upon  the 
purchaser,  as  he  had  a  right  to  look  to  the  act- 
ual location  or  ground  lines  of  the  lot,  and  to 
believe,  from  the  description  in  the  deed,  that 
such  lines  were  designated  and  intended  as  the 
WEND.  13. 


boundaries  of  the  lot.  8  Wend.,  190.  This 
view  of  the  case  is  strictly  applicable  also  to 
conveyances  by  the  like  description,  executed 
by  any  assignee  of  the  patentees,  because  every 
reason  which  upholds  it,  exists  with  equal 
force  as  to  him;  and  peculiarly  does  it  apply  to 
the  defendant  in  this  case,  as  it  appears  that 
his  deed  was  obtained  from  the  heirs  and 
devisees  of  one  of  the  patentees.  Besides,  his 
remedy  upon  his  deed,  according  to  the  above 
view,  would  be  perfect,  in  case  of  an  eviction, 
provided  the  deed  contained  the  proper  cove- 
nants. It  is  manifest,  from  the  evidence, that  an 
actual  location  of  lot  No.  60  was  made,  by  mark- 
ing lines  and  establishing  corners,  previous  to 
the  deed  from  the  heirs  and  devisees  to  the  de- 
fendant; and  it  is  proved  that  such  corners  and 
lines  existed,  and  were  distinctly  to  be  seen 
when  the  defendant  conveyed  to  May. 

There  is  another  aspect  of  this  point  of  the 
case,  which  also  I  consider  conclusive  against 
the  defendant.  When  the  defendant  conveyed 
to  May,  and  long  after  that  time,  the  south 
line  of  No.  60,  as  possessed  by  May,  was  the 
reputed  north  line  of  Lindsay  and  Roseboom's 
tract — so  understood  and  believed  by  the  oc- 
cupants on  both  patents,  and  by  the  defendant 
himself.  Now,  coupling  this  fact  with  the  de- 
scription in  the  deed,  and  there  is  no  discrep- 
ancy or  difficulty  in  it,  because  the  south  line 
of  No.  60,  as  marked  on  the  ground,  was  at 
*the  time  believed  by  the  grantor  him-  [*3O5 
self  to  be  the  north  line  of  Lindsey  and  Rose- 
boom's  tract,  and  it,  probably,  for  that  reason, 
was  mentioned  to  identify  more  perfectly  the 
south  line  and  southeast  corner  of  lot  No.  60. 
It  is  auxiliary  to  the  first  and  principal  descrip- 
tion, and  should  be  construed,  in  order  to  ef- 
fectuate the  intent  of  the  parties,  in  reference 
to  the  division  lines  and  actual  localities  at  the 
time  of  the  conveyance;  not  to  what  would 
have  been  those  division  lines,  had  they  been 
ascertained  by  an  accurate  survey.  A  previous 
actual  location  by  the  grantor,  either  by  oc- 
cupancy or  marking  corners  and  ground  lines, 
should  at  least  as  to  him  be  decisive  where  the 
description  of  the  premises  in  his  deed  is  equiv- 
ocal; and  where  a  line  is  referred  to  by  way  of 
description,  one  existing  in  fact,  known,  and 
undisputed,  should  prevail  over  an  imaginary 
line,  resting  only  in  contemplation  of  law,  al- 
though the  latter  be  the  true  line.  All  grants 
are  supposed  to  be  made  upon  an  actual  view 
of  the  premises  by  the  parties;  and  for  this, 
among  other  reasons,  natural  or  artificial  ob- 
jects control  courses  and  distances  given  in  a 
deed.  8  Wend.,  190.  The  southeast  corner  of 
No,  60,  being  thus  ascertained  and  settled,  the 
whole  case  is  disposed  of ;  the  parcel  from 
which  the  plaintiff  was  evicted«was  included  in 
the  deed,  and  is,  of  course,  within  the  cove- 
nants concerning  the  title. 

It  is  true,  that  starting  •at  the  corner  of  No. 
60,  as  pointed  out  by  the  defendant,  and  fol- 
lowing the  courses  and  distances  given  in  the 
deed,  the  line  coming  down  the  west  side  of 
the  lot  would  stop  short  of  the  distance  given 
for  it,  because  lot  No.  59  rested  upon  the  true 
north  line  of  Lindsey  and  Roseboom's  tract, 
the  line  of  that  tract  having  there  been  actual- 
ly run  and  marked.  But  this  difficulty  is  not 
sufficiently  stubborn  to  control  the  decisive 
testimony  as  to  the  place  of  beginning.  When 
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one  of  two  descriptions  must  give  way,  and 
that  such  must  be  the  case  here  there  can  be  no 
doubt,  it  is  impossible  to  hesitate,  if  the  view 
before  taken  be  sound,  in  determining  which 
of  the  descriptions  in  this  deed  shall  yield.  As 
was  said  by  Mr.  J.  Sutherland,  when  this  case 
was  under  consideration  upon  a  former  occa- 
sion, "When  the  place  of  beginning  given  in 
the  deed  is  certain,  or  can  be  clearly  ascer- 
3O6*]  tained  *by  proof,  the  location  must  be 
made  by  commencing  at  such  corner,  although 
in  consequence  thereof  the  location  cannot  be 
made  to  correspond  with  all  the  subsequent 
•courses  and  distances  in  the  grant,"  citing  5 
Wend.,  142,  and  8  Id.,  183. 

It  may  well  be  inferred  from  the  testimony, 
that  when  lot  No.  60  was  subdivided  in  1794, 
the  subdivision  (which  must  have  been  made 
under  the  direction  of  the  patentees  or  their 
heirs  or  devisees)  was  made  upon  the  assump- 
tion that  the  line  located  by  the  parties  was  the 
true  south  line  of  the  lot.  The  farm,  or  sub- 
division No.  1,  described  as  the  southerly  moie- 
ty or  half  part  of  the  lot  would  otherwise  fall 
short  upwards  of  20  acres  of  its  proper  com- 
plement. According  to  the  line  assumed  as 
the  true  line,  the  division  was  nearly  equal. 

It  was  objected  on  the  trial  that  May  was 
an  incompetent  witness.  He  was  the  imme- 
diate grantee  of  the  defendant,  .and  conveyed 
to  Hammond,  with  warranty,  who  conveyed 
to  Phenis,  and  Phenis  to  the  plaintiff.  Previ- 
ous to  the  trial,  Hammond,  Phenis  and  the 
plaintiff  released  May  from  all  claims  to  which 
they  might  be  entitled  for  damages,  in  conse- 
quence of  the  breach  of  the  covenants  in  his 
deed  to  Hammond.  These  releases  devested 
him  of  all  interest  in  the  subject-matter  of  this 
suit.  He,  therefore,  was  not  an  incompetent 
witness  on  the  ground  of  interest;  he  stood  in 
the  same  relation  to  the  parties  to  the  suit  as 
he  would  have  done  had  his  deed  to  Hammond 
merely  contained  a  release  of  his  title  to  the 
premises,  or  it  had  been  what  is  commonly 
•called  a  quitclaim  deed. 

It  was  also  objected  that  the  declarations  and 
acts  of  the  defendant,  at  the  time  when  May 
was  about  to  make  his  purchase,  ought  not  to 
iiave  been  received  in  evidence.  The  impor- 
tant fact  testified  to  by  May  was,  that  the  de- 
fendant, at  or  about  the  time  of  his  purchase, 
showed  him  the  line  then  known  as  the  north 
line  of  Lindsey  and  Roseboom's  tract,  which 
line  it  was  subsequently  ascertained  was  5 
•chains  and  90  links  south  of  the  true  line.  We 
think  this  testimony  was  not  only  competent, 
but  highly  important,  as  it  shows  what  line  the 
parties  had  in  view  when  they  speak  in  the 
i3O7*]  deed  of  the  north  line  of  Lindsey  *and 
Roseboom's  tract.  The  judge  submitted  the 
•question  of  the  credibility  of  the  witness  to  the 
jury.  The  objection,  therefore,  to  his  testi- 
mony, if  it  amounts  to  anything,  is  connected 
with,  and  makes  a  part  of  the  general  objec- 
tion, that  no  parol  testimony  of  location,  under 
the  conveyances  given  in  evidence  in  the  cause 
•ought  to  have  been  admitted — an  objection 
which  we  cannot  deem  it  necessary  to  discuss, 
further  than  has  been  done  in  the  general  view 
taken  of  the  questions  arising  in  this  case. 

Upon  the  whole,  after  a  very  careful  consid- 
eration of  the  case,  and  the  principles  applica- 
ble to  it,  we  are  of  opinion  that  the  plaintiff 
384 


was  entitled  to  recover,  and  that  the  nonsuit 
ought  to  be  set  aside,  and  a  new  trial  granted. 
New  trial  granted. 

Reversed— 14  Wend.,  671. 

Cited  in-9  How.  U.  S.,  469;  24Ind.,  182. 


DRUMMOND  v.  A.  &  N.  BURRELL. 

Statute  of  Frauds — Parol  Contract  to  Work  for 
Two  Years,  Within. 

Where  a  party  contracts  by  parol  to  work  for  an- 
other for  the  term  of  2  years,  for  which  he  is  to  re- 
ceive $100  or  $50  a  year,  and  quits  the  service  at  the 
end  of  6  months,  the  contract  not  having1  been  re- 
duced to  writing,  is  within  the  Statute  of  Frauds, 
and  an  action  cannot  be  maintained  for  its  non- 
performance. 

Citations— 2  R.  S.,  135,  sec.  2,  sub.,  1 ;  11  East,  155  ;  5 
Wend.,  204;  10  Johns.,  244. 

TERROR  from  the  Jefferson  C.  P.  Drum- 
-C^  mond  contracted  to  work  with  the  Messrs. 
Burrells,  at  the  business  of  wagon-making  for 
2  years,  for  which  he  was  to  receive  $100,  or 
$50  a  year.  He  worked  about  6  months,  and 
then  quit  the  employment  of  the  Messrs.  Bur- 
rells, who  commenced  a  suit  against  him  in  a 
justice's  court,  claiming  damages  for  the  non- 
performance  of  his  contract,  and  also  claiming 
to  recover  about  $10  advances  made  to  him 
while  in  their  employment.  The  plaintiffs  ob- 
tained a  judgment  before  the  justice.  The 
defendant  appealed  to  the  Jefferson  C.  P.,  on 
the  trial  in  which  court,  after  the  testimony 
was  closed,  the  defendant's  counsel  objected 
to  a  recovery,  on  the  ground  that  the  contract 
not  being  reduced  to  writing  was  void,  within 
the  Statute  of  Frauds.  The  court  ruled  that 
the  contract  was  *not  within  the  stat-  [*3O8 
ute,  and  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  for  the  plaintiffs.  The 
defendant  sued  out  a  writ  of  error. 

Mr.  D.  N.  Burnham,  for  plaintiff  in  error. 

Mr.  J.  Steele,  for  defendants  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ant's counsel  insisted,  among  other  points, that 
the  contract  declared  on  was  within  the  Stat- 
ute of  Frauds  and  void.  The  court  charged 
the  jury  that  the  contract,  as  proved,  was  good 
and  valid, and  not  within  the  Statute  of  Frauds. 
The  defendants  counsel  excepted. 

Whether  the  contract  was  within  the  statute 
is  the  only  question.  The  statute,  in  so  far  as 
it  affects  this  question,  is  as  follows:  "In  the 
following  cases  every  agreement  shall  be  void, 
unless  such  agreement,  or  some  note  or  mem- 
orandum thereof  .expressing  the  consideration, 
be  in  writing,  and  subscribed  by  the  party  to 
be  charged  therewith:  1.  "Every  agreement 
that  by  its  terms  is  not  to  be  performed  within 
one  year  from  the  making  thereof;"  2  R.  S., 
135,  sec.  2,  sub.  1;  the  question  then  would 
seem  to  be,  was  the  contract  proved  in  this 
case,  one  which  by  its  terms  was  not  to  be  per- 
formed within  one  year  from  the  making  there- 
of? Was  there  nothing  but  the  statute  to  be 
consulted,  this  case  would  seem  to  be  a  plain 
one.  The  defendant  agrees  to  work  two  years 
from  the  date  of  the  agreement  for  the  plaint- 
iffs, and  they  agree  to  pay  him  $100.  When 
was  the  agreement  to  be  performed?  The  de- 
fendant was  to  occupy  2  years  in  performing 
his  part  of  the  agreement;  of  course  he  could 
not  perform  within  one  year.  When  were  the 
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plaintiffs  to  pay  the  $100?  On  this  point  the 
contract  is  silent  in  terms,  but  as  the  payment 
is  to  be  made  in  consideration  of  the  services, 
those  services  are  a  condition  precedent  to  the 
payment,  and  must  be  performed  in  full,  be- 
fore payment  can  be  enforced.  The  money 
then  was  to  be  paid  at  the  end  of  2  years,  and 
of  course  not  within  one  year.  The  contract 
then,  by  its  terms,  was  not  to  be  performed 
within  one  year.  This  view  of  the  case  is 
3O9*]  supported  *by  several  adjudged  cases. 
In  Voydell  v.  Drummond,  11  East.,  155,  it  was 
held  that  an  inchoate  performance  was  not 
sufficient;  that  the  word  "performed,"  exvi  ter- 
mini, means  complete  performance  or  consum- 
mation of  the  work,  and  that  part  perform- 
ance could  not  be  called  performance.  In  Shute 
v.  Dorr,  5  Wend.,  204,  the  plaintiff  put  his 
son,  16  years  of  age,  to  live  with  the  defend- 
ant, until  he  arrived  at  the  age  of  21,  when 
the  defendant  was  to  pay  the  son  $100.  The 
son  continued  more  than  3  years  with  the  de- 
fendant and  then  left  him,  and  the  plaintiff, 
the  father,  brought  his  suit.  The  contract  was 
held  to  be  clearly  void;  the  service  was  to  be 
five  years,  and  the  payment  at  the  expiration 
•of  the  term ;  there  was  no  contingency  upon 
which  it  could  have  been  performed  within 
•one  year;  and  being  by  parol,  it  was  void.  I 
cannot  distinguish  this  case  in  principle  from 
that  of  Shute  v.  Dorr.  The  only  difference  is 
that  in  that  case  the  contract  was  to  be  com- 
pletely performed  at  the  end  of  5  years;  this 
was  to  be  completed  in  2  years. 

It  is  contended,  however,  that  this  case  is 
like  that  of  Moore  v.  Fox,  10  Johns.,  244, 
where  it  was  proved  before  the  justice  that  the 
defendant  had  promised  to  pay  the  plaintiff  $2 
a  year  for  his  services  as  a  minister,  and  had 
paid  it  half-yearly  for  several  years.  The  court 
said,  that  as  the  defendant  had  for  several 
years  paid  half-yearly,  the  jury  had  a  right  to 
presume  that  the  promise  was  to  pay  half- 
yearly;  and  considering  such  to  have  been  the 
promise,  they  sustained  the  judgment  of  the 
justice.  They  conclude  the  opinion  in  that 
case  by  declaring,  that  to  bring  a  case  within 
the  statute,  there  must  be  an  express  agreement 
not  to  be  performed  within  a  year,  and  if  it 
may  be  performed  within  a  year,  it  is  not,  with- 
in the  Act.  The  case  of  Moore  v.  Fox  was  un- 
derstood by  the  court  as  a  contract  to  pay  half- 
yearly,  and  decided  upon  that  ground.  There 
is  no  such  feature  in  this  case.  Here  the  con- 
tract was  not  to  be  performed  within  a  year 
and,  therefore,  to  be  valid,  should  have  been 
in  writing.  The  delivery  to  the  defendant  be- 
low of  money  and  goods  is  not  shown  to  have 
any  connection  with  the  contract,  so  as  to  give 
it  a  construction  as  to  the  time  of  payment, 
like  the  case  of  Moore  v.  Fox. 

Judgment  of  the  C.  P. reversed;  venire  de  novo. 

Cited  in-3  Hill,  130 ;  1  Denio,  605 ;  53  Barb.,  508 ;  4 
Daly.  113 ;  8  Daly,  370 ;  45  Ind.,  584. 


31O*]    *THE  PEOPLE,  ex   rel.    HAWVEK 

ET  AL., 

THE  COMMISSIONERS  OF  HIGHWAYS 
OF  REDHOOK. 

Survey  by  Commissioners  of  Highways  in  Laying 
out  Road— A  Single  Line  is  Sufficient. 


In  the  laying  out  of  a  road  by  Commissioners  of 
Highways,  it  is  sufficient  in  the  survey  of  such  road 
to  run  a  single  line,  which  will  be  intended  as  the 
center  of  the  road,  and  a  specification  of  the  quan- 
tity of  land  which  the  road  will  take  from  each 
proprietor  over  whose  grounds  it  passes,  will  ascer- 
tain its  width. 

Citation— 5  Wend.,  580. 

THE  relatprs  obtained  an  alternate  manda- 
mus, directing  the  defendants  to  open  a 
certain  road  which  had  been  laid  out  by  their 
predecessors,  or  to  show  cause,  etc.  The  man- 
damus stated  the  laying  out  of  the  road,  and 
described  it  by  giving  the  place  of  its  begin- 
ning, designating  its  corners  and  distances,  to 
the  point  of  termination,  specifying  its  length 
over  the  land  of  each  proprietor,  and  the  quan- 
tity of  land  of  each  proprietor  which  would  be 
occupied  by  the  road  when  opened;  but  it  de- 
scribed only  a  single  line.  The  Commission- 
ers made  return,  acknowledging  the  laying  out 
of  the  road  by  their  predecessors,  but  saying 
that  they  could  not  determine,  from  the  record 
of  its  laying  out,  how  it  should  be  located; 
that  although  they  were  able  to  infer  its  in- 
tended width  from  its  length,  and  the  quantity 
of  land  contained  in  it,  yet  they  could  not  de- 
termine whether  the  course  run  was  the  center 
or  the  east  or  west  side  of  the  road,  so  as  safe- 
ly to  cause  it  to  be  opened  without  subjecting 
themselves  to  an  action  of  trespass.  To  this 
return  the  relators  demurred. 

Mr.  I.  L.  Wendell,  for  the  relators. 

Mr.  M.  T.  Reynolds,  for  the  commission- 
ers. 

By  the  Court,  Sutherland,  J.  Where,  in 
the  laying  put  of  a  road  by  Commissioners,  a 
single  line  is  run,  it  must  be  intended  to  be  the 
center  of  the  road,  unless  something  appears 
on  the  record  of  the  Commissioners  to  show 
that  such  was  not  their  intention;  and  whereas 
in  this  case  the  quantity  of  land  which  the  road 
will  take  from  each  proprietor  over  whose  land 
*it  passes,  is  specified,  the  width  of  the  [*311 
road  is  ascertained  by  a  simple  calculation. 
The  case  of  Herrick  v.  Stover,  5  Wend. ,  580,  is 
in  point,  and  shows  that  the  survey  was  suffi- 
ciently specific,  to  enable  the  Commissioners 
to  locate  the  road.  The  demurrer  is,  there- 
fore, well  taken,  and  the  plaintiffs  must  have 
judgment  upon  tlie  demurrer,  and  a  peremptory 
mandamus  mustissue. 

Cited  in— 15  Barb.,  481. 


WEND.  13. 


THE  PEOPLE  v.  GERRIT  GATES. 

Indictment  for  Obtaining  Goods  or  Signature  by 
False  Pretenses,  must  Contain  all  Material 
Facts — Evidence  of  Facts  not  set  Forth  is  In- 
admissible— Admissibility  of  Admissions  made 
to  a  Clergyman —  When  Accused  may  be  Tried 
at  the  Same  Time  for  Different  Offenses — 
Writing  in  form  of  Bond,  Without  Signature, 
not  a  False  Writing  within  the  Statute — Offi- 
cers of  Religious  Corporation — Acts  of. 

An  indictment  for  obtaining  goods,  or  the  signa- 
ture of  a  party  to  a  written  instrument,  by  false 
pretenses,  etc.,  must  contain  all  the  material  facts 
and  circumstances  which  the  public  prosecutor  will 
be  bound  to  prove,  to  produce  a  conviction  ;  it  must 
show  upon  its  face  that  the  offense  charged  has  been 
committed,  or,  in  the  language  of  Ld.  Mansfield,  it 
must  be  an  intelligible  story,  so  explicit  as  to  sup- 
port itself. 


N.  Y.  R.  12. 
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Where  the  treasurer  of  a  religious  Corporation 
presented  to  the  president  thereof  a  bond  for  the 
payment  of  money,  purporting  on  its  face  to  be 
made  in  pursuance  of  a  resolution  of  the  Consistory 
of  the  Church,  and  obtained  his  signature  thereto, 
and  the  treasurer  was  indicted  under  the  statute 
punishing  the  obtaining  of  signatures  to  written  in- 
struments by  false  pretenses,  etc.,  it  was  held,  that 
it  was  not  enough  to  allege  in  the  indictment  the 
presentment  of  the  bond  to  which  the  signature  was 
obtained,  calling  it  a  false  writing,  that  by  color 
thereof  the  signature  was  obtained ;  that  the  presi- 
dent believed  it  to  be  a  true  instrument,  and  also 
believed  that  its  making  and  presentation  had  been 
authorized  by  the  Consistory  of  the  Church,  al- 
though it  was  charged  that  the  treasurer  knew  it  to 
be  a  false  writing,  and  that  the  issuing  thereof  was 
not  authorized  by  the  Consistory ;  and  that  he,  in 
fact,  had  no  warrant  or  authority  for  the  making  of 
the  bond  or  the  obtaining  of  the  signature.  And  it 
was  further  held,  that  the  material  facts  and  cir- 
cumstances appertaining  to  the  transaction,  should 
have  been  averred  with  due  certainty,  so  as  to  show 
how  the  presentation  of  the  bond  operated  to  effect 
the  fraud. 

Although  the  facts  and  circumstances  are  such  as 
fully  to  establish  the  offense,  they  are  not  admissi- 
ble in  evidence,  if  omitted  to  be  set  forth  in  the  in- 
dictment ;  and  it  was  accordingly  held,  in  this  case, 
that  evidence  that  the  defendant  was  treasurer  of 
the  Corporation,  that  it  was  his  duty  to  prepare  such 
bonds  and  notes  for  signature  as  the  Corporation 
had  resolved  to  execute,  and  to  present  them  to  the 
president  for  signature,  and  that  the  president  nev- 
er did  execute  such  instruments  but  upon  the  rep- 
resentation of  the  treasurer  that  they  were  duly  au- 
thorized by  the  Corporation,  or  by  amajority  of  the 
members  of  the  Board,  was  inadmissible,  because 
not  averred  in  the  indictment. 

Had  it  been  alleged  in  the  indictment,  that  in  the 
ordinary  course  of  the  business  of  the  Corporation 
such  instruments  were  executed,  upon  the  repre- 
318*]  sentation  *of  the  treasurer  that  they  were 
duly  authorized,  it  seems  that  the  evidence  of  the 
president,  that  he  never  executed  such  instruments 
unless  such  representation  was  made,  would  have 
been  held  competent,  although  he  had  no  distinct 
recollection  of  the  particular  transaction  under  in- 
quiry. Such  evidence  in  itself  would  not,  however, 
be  enough  to  convict,  but  would  be  admissible  as  a 
link  in  a  chain  of  circumstances. 

A  writing  in  the  form  of  a  bond,  neither  having 
the  signature  or  purporting  to  have  the  signature 
of  any  person  attached  to  it,  is  not  a  false  writing, 
within  the  meaning  of  the  statute.  To  constitute 
it  such,  it  must  be  some  instrument,  letter  or  other 
writing  false  in  fact,  but  purporting  to  have  been 
signed  by  some  person,  and  to  be  his  act,  and  so 
framed  as  to  have  more  weight  and  influence  in  ef- 
fecting the  fraud  of  obtaining  a  signature  to  a  writ- 
ten instrument,  or  goods,  etc.,  than  the  mere  naked 
assertion  of  the  party  defrauding. 

Proof  that  a  party,  from  whom  a  note  was  ob- 
tained by  false  pretenses,  has  been  subjected  to  a 
suit,  or  to  the  payment  of  the  money  specified  in 
the  note,  is  inadmissible,  unress  there  be  a  count  for 
obtaining  money  by  false  pretenses. 

Admissions  made  to  a  clergyman  may  be  received 
in  evidence  in  a  criminal  case,  if  not  made  to  him  in 
his  professional  character  in  the  course  of  discipline 
enjoined  by  his  Church. 

A  defendant  may  be  tried  at  the  same  time  for 
different  offenses  charged  in  the  same  indictment, 
if  the  offenses  are  of  the  same  grade,  and  subject  to 
the  same  punishment. 

Citations— 1  Chit.  Cr.  L.,  168, 169 ;  2  Burr.,  1127 ;  2 
T.  R.,  581,  586 ;  2  Maule  &  S.,  587 ;  9  Wend.,  182,  191 ; 
11  Wend.,  557 ;  2  R.  S.,  406,  sec.  72 :  677,  sec.  53 ;  1  Chit. 
Cr.  L.,  995,  997  ;  7  Johns.,  201 ;  33  Henry  8,  ch.  1 ;  2 
East,  P.  C.,  689 ;  30  Geo.  2,  ch.  24  :  52  Geo.  3,  ch.  64 ;  2 
Str.,  1127 :  9  Cow.,  588 ;  3  T.  R.,  106. 

FALSE  PRETENSES.  The  defendant  was 
indicted  at  the  Albany  Mayor's  Court,  for 
obtaining  by  false  pretenses  the  signature  of 
the  president  of  a  religious  Corporation  to  a 
bond  and  promissory  note.  He  was  tried  at 
the  Albany  General  Sessions  and  convicted, 
but  sentence  was  suspended,  and  the  indict- 
ment and  a  bill  of  exceptions  taken  on  his  part 
at  the  trial  was  brought  into  this  court  by  cer- 
ttorari,  pursuant  to  the  statute.  The  indictment 
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contained  two  counts:  in  the  first,  the  defend- 
ant was  charged  for  that,  July  8, 1831,  at,  etc., 
with  intent  to  cheat  and  defraud  the  minister, 
elders  and  deacons  of  the  Reformed  Protestant 
Dutch  Church  in  the  City  of  Albany,  he  did, 
by  color  of  a  certain  false  writing,  obtain  the 
signature  of  John  Ludlow,  as  the  president  of 
the  Consistory  of  the  said  Church,  to  a  certain 
written  instrument,  and  which  written  instru- 
ment was  the  said  false  writing,  and  is  in  the 
words,  letters  and  figures  following,  that  is  ta 
say:  "  Know  all  men."  etc.,  setting  forth  in 
hcec  verba  a  bond  from  the  above  Corporation 
to  Julia  Ann  Waldron,  in  the  penal  sum  of 
$4,000,  conditioned  for  the  payment  of  $2,000, 
on  *the  8th  day  of  July,  1835— (Signed)  [*313 
"  John  Ludlow,  Pres't  of  Consistory,"  with 
the  seal  of  the  Corporation  annexed.  The  at- 
testation clause  in  the  bond  was  set  forth  to  be 
in  these  words:  "  In  witness  .thereof ,  the  pres- 
ident of  the  Consistory  of  the  said  Church  hath, 
pursuant  to  a  resolution  of  the  said  Consistory, 
hereunto  set  his  hand,  and  caused  the  common 
seal  to  be  affixed,  this  eighth  day  of  July,  one 
thousand  eight  hundred  and  thirty-one;"  and 
then  proceeding  as  follows:  which  said  written 
instrument,  the  said  defendant,  on,  etc.,  at, 
etc.,  presented  to  the  said  Ludlow  for  his  sig- 
nature, and  obtained  it;  and  the  said  John  Lud- 
low,then  and  there  believing  the  said  above  men- 
tioned written  instrument  so  presented  to  him 
by  the  defendant  to  be  true, and  that  the  making 
of  it  and  its  presentation  to  him  had  been  au- 
thorized by  the  Consistory  of  the  said  Church, 
and  being  deceived  thereby,  was  induced  by 
reason  thereof  to  give  his  signature  to  the  said 
above  mentioned  written  instrument.  By  means 
of  which  said  false  writing,  the  defendant  did 
then  and  there,  to  wit:  on,  etc.,  at,  etc.,  un- 
lawfully, knowingly  and  designedly  obtain  the 
said  John  Ludlow's  signature,  as  president  of 
the  Consistory  of  the  said  Church,  whereas,  in 
truth  and  in  fact,  the  defendant  knew  the  said 
instrument  to  be  a  false  writing,  and  that  the 
issuing  thereof  was  not  authorized  by  a  resolu- 
tion of  the  Consistory;  and  that  he,  the  defend- 
ant, had  no  warrant  or  authority  whatever  for 
the  making  of  the  instrument  or  obtaining  the 
signature  of  Ludlow  thereto,  to  the  damage, 
etc.  The  2d  count  charged  that  the  defendant, 
Feb.  25, 1833,  with  intent  to  cheat  and  defraud 
one  John  Ludlow  (the  minister  of  the  said 
Church  and  president  of  its  Consistory),  did, 
by  color  of  a  certain  false  writing,  obtain  the 
signature  of  the  said  John  Ludlow  to  a  certain 
written  instrument,  as  the  indorser  upon  it, 
and  which  written  instrument  was  the  said 
false  writing,  and  is,  with  the  said  indorsement 
thereon,  in  the  words,  letters  and  figures  fol- 
lowing, that  is  to  say:  "$1,500.  Sixty  days 
after  date,  I  promise  to  pay  to  the  order  of 
John  Ludlow  (at  the  Bank  of  Albany)  fifteen 
hundred  dollars,  value  received.  Albany,  25 
February,  1833.  Gerrit  Gates,  Tr.  R,  P.  D. 
Church."  That  Ludlow,  believing  the  said  in- 
strument *so  presented  to  him  to  be  [*314 
true,  and  that  the  making  of  it  and  its  presen- 
tation to  him  had  been  authorized  by  the  Con- 
sistory of  the  Church.and  being  deceived  there- 
by, was  induced  by  reason  thereof  to  give  his 
signature  thereto  as  the  indorser  upon  it ;  by 
means  whereof,  the  defendant  did  then  and 
there  unlawfully,  knowingly  and  designedly, 
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obtain  the  signature  of  the  said  John  Ludlow 
to  the  said  instrument  as  the  indorser  upon  it; 
whereas,  in  truth  and  in  fact,  the  defendant 
well  knew  the  said  instrument  was  a  false  writ- 
ing, and  the  issuing  of  it,  and  his  (the  defend- 
ant's) signature  thereto  as  treasurer  of  the  said 
Church,  were  not  authorized  by  a  resolution  of 
the  Consistory  of  the  said  Church,  or  other- 
wise; and  whereas,  also,  in  truth  and  in  fact, 
he,  the  defendant,  had  no  right  or  authority 
whatever  to  make  said  instrument  and  sign  the 
same  with  his  name  and  the  additions  thereto 
as  follows,  "GerritGates,  Tr.R.P.D.  Church," 
nor  was  he  in  any  way  or  manner  authorized 
to  obtain  the  signature  of  the  said  Ludlow  as 
aforesaid  to  the  said  instrument,  to  the  great 
damage  and  deception  of  the  said  John  Lud- 
low, with  intention  to  defraud  the  said  John 
Ludlow,  to  the  evil  example,  etc.  The  defend- 
ant pleaded  not  guilty.  Before  the  jury'  were 
impaneled, the  counsel  for  the  defendant  moved 
the  court  that  the  district  attorney  be  directed 
to  elect  upon  which  count  of  the  indictment 
he  would  proceed;  and  that  in  default  of  his  so 
doing,  that  the  indictment  be  quashed.  The 
court  refused  to  give  such  direction,  and  the 
counsel  excepted.  A  jury  were  then  sworn, 
and  John  Ludlow,  a  witness  on  the  part  of  the 
prosecution,  testified  that  he  was  the  president 
of  the  Reformed  Protestant  Dutch  Church  of 
the  City  of  Albany;  a$td  on  being  shown  the 
bond  set  forth  in  the  first  count  of  the  indict- 
ment, said  that  the  signature  thereto  was  in  his 
proper  handwriting;  that  the  bond  was  pre- 
sented to  him  under  circumstances  that  in- 
duced him  to  believe  that  it  was  authorized  by 
the  Consistory  of  the  Church,  and  he,  there- 
fore, signed  it.  The  body  of  the  bond  was  in 
the  handwriting  of  the  defendant.  In  answer 
to  an  inquiry  of  the  district  attorney,  he  said 
that  the  circumstances  that  induced  him  to 
sign  the  bond  were,  that  he  never  signed  such 
a  bond,  which  was  not  authorized  by  a  resolu- 
tion of  the  Consistory,  or  by  a  sufficient  num- 
315*]  ber  of  *the  Consistory  to  authorize  him 
to  do  so.  This  evidence  was  objected  to  by  the 
defendant's  counsel  as  inadmissible,  but  the 
objection  was  overruled.  The  witness  in  like 
manner  proved  his  signature  to  the  note  set 
forth  in  the  indictment,  and  added  that  the 
Church  were  engaged  in  making  repairs,  and 
had  several  notes  running  in  the  bank;  that  it- 
was  the  practice  of  the  Consistory,  when  a  new 
note  was  given,  to  pass  a  resolution  authoriz- 
ing it;  but  that  no  resolution  was  passed  or 
was  considered  necessary  when  a  note  to  renew 
a  former  note  was  given:  in  such  case,  the 
treasurer  drew  and  executed  the  note,  and  he 
(the  witness)  indorsed  it  without  any  resolution 
or  direction.  The  notes  given  to  renew  others, 
whilst  the  repairs  were  going  on,  were  brought 
to  him  and  he  indorsed  them.  The  note  in 
question  was  brought  to  him  under  cover,  and 
he  indorsed  it  as  a  renewal  note,  and  never 
knew  it  to  be  an  original  note  until  long  after- 
wards. He  further  testified  that  the  defendant 
was  treasurer  of  the  Church,  and  that  the  let- 
ters or  initials,  "  Tr.  R.  P.  D.  Church,"  added 
to  the  defendant's  signature  to  the  note  and 
other  papers,  designated  them  as  church  notes 
or  papers.  The  defendant  did  not  always  per- 
sonally present  the  notes  for  indorsement;  they 
were  sometimes  presented  by  his  nephew.  It 
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was  always  understood  between  him  and  the 
defendant,  that  the  defendant  did  not  ask  him 
to  indorse  a  note  for  him  individually — he,  the 
witness,  would  not  have  indorsed  any  such 
note  for  the  defendant ;  it  was  always  under- 
stood that  the  notes  and  bonds  he  signed  for 
the  defendant  were  church  papers,  and  au- 
thorized by  the  Consistory.  On  his  cross-ex- 
amination, he  stated  that  he  had  no  distinct 
recollection  of  what  transpired  at  the  time  he 
affixed  his  name  to  the  bond  in  question  ;  he 
knows  he  signed  it,  because  his  name  is  affixed 
to  it.  He  had  no  recollection  of  what  was  said 
by  the  defendant  at  the  time,  but  he  was  per- 
fectly sure  that  he  never  executed  such  a  bond 
without  the  representation  of  the  defendant 
that  it  was  upon  a  resolution  of  the  Consistory, 
or  that  a  sufficient  number  of  the  individual 
members  of  the  Consistory  had  authorized  it. 
As  to  the  note,  he  testified  that  he  could  not 
say  that  the  defendant  said  anything  about  it 
when  it  was  presented.  He  could  only  say,  it 
came  under  cover  as  a  church  note,  and  that 
the  defendant  usually  said,  here  *is  a  f*316 
church  note,  and  witness  signed  it.  Witness 
troubled  himself  as  little  as  possible  about  the 
fiscal  concerns  of  the  Church,  relying  entirely 
on  the  defendant  as  the  agent  appointed  for 
that  purpose.  To  an  inquiry  of  the  defend- 
ant's counsel,  whether  he  signed  the  bond  and 
indorsed  the  note  in  question  from  the  bare 
fact  of  their  being  presented  to  him  for  that 
purpose,  he  answered  that  he  did  not;  that,  in 
such  cases,  the  defendant  always  assured  him 
that  the  papers  presented  for  his  signature  were 
authorized,  either  by  resolution  or  by  individu- 
al members  of  the  Consistory;  and  that  such 
assurance  was  given,  independent  of  the  pa- 
pers. There  must  have  been  something  more 
than  the  mere  presenting  of  the  papers  to  in- 
duce him  to  sign  them.  It  was  his  impression, 
that  in  all  cases  when  bonds  were  presented  to 
him  for  signature,  the  seal  of  the  Corporation 
was  affixed.  The  district  attorney  offered  to 
prove  by  this  witness  an  admission  made  to  him 
by  the  defendant  that  he  had  no  authority  to 
make  the  note  in  question.  The  testimony  was 
objected  to  as  a  privileged  communication 
made  by  a  church  member  to  his  pastor.  The 
witness  stated  that  the  communication  made 
by  the  defendant  was  not  made  to  him  as  a 
clergyman.  The  objection  was  overruled,  and 
the  fact  proved.  The  witness  also  proved  that 
he  had  been  sued  in  his  individual  capacity 
upon  the  note  in  question,  which  evidence  was 
also  received  after  objection.  On  the  part  of 
the  prosecution,  proof  was  adduced  of  the  state 
of  the  defendant's  accounts  with  the  Church, 
for  the  purpose  of  showing  him  in  default  at 
the  date  of  the  bond,  and  down  to  the  time 
when  he  ceased  to  be  treasurer;  which  evidence 
was  objected  to,  but  received  by  the  court. 
When  the  public  prosecutor  rested  the  cause, 
the  defendant,  by  his  counsel,  insisted  that  he 
ought  not  to  be  put  upon  his  defense,  for  that 
the  evidence  which  had  been  adduced  was 
wholly  insufficient  to  authorize  a  conviction. 
The  court  refused  to  discharge  the  defendant, 
when,  after  several  witnesses  had  been  called 
and  examined  on  the  part  of  the  defendant, the 
case  was  submitted  to  the  jury,  who  found  a 
verdict  of  guilty. 
The  cause  was  argued  in  this  court  by, 
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Mr.  S.  Stevens,  for  the  defendant. 
317*]      * 'Messrs.  J.  L.  Tillinghast  and  E. 
Livingston,  District  Atty.  of  Albany,  for  the 
people. 

By  the  Court,  Savage,  Ch.  J.  The  questions 
arising  out  of  the  record  are  :  1.  Whether  the 
indictment  is  good  in  substance  ;  2.  Whether 
it  should  have  been  quashed  for  joining  several 
counts,  or  the  public  prosecutor  compelled  to 
elect  which  count  he  would  prosecute  ;  and  3. 
Upon  the  bill  of  exceptions,  whether  improper 
evidence  was  admitted. 

Is  the  indictment  good  ?  An  indictment  is  a 
brief  narrative  of  the  offense  charged  ;  it  must 
contain  a  certain  description  of  the  crime,  and 
the  facts  necessary  to  constitute  it.  1  Chit.  Cr. 
Law,  168,  169.  In  general,  the  rules  of  plead- 
ing which  govern  in  the  structure  of  a  declara- 
tion are  applicable  to  indictments.  As  to  the 
degree  of  certainty  which  is  requisite,  the  in- 
dictment must  state  the  facts  of  the  crime  with 
as  much  certainty  as  the  nature  of  the  case 
will  admit.  In  a  criminal  charge,  in  the  lan- 
guage of  Ld.  Mansfield,  there  is  no  latitude  of 
intention  to  include  anything  more  than  is 
charged  ;  the  charge  must  be  explicit  enough 
to  support  itself.  2 Burr.,  1127.  An  indictment 
charging  the  defendant  with  obtaining  money 
by  false  pretenses  is  insufficient,  without  stat- 
ing what  those  false  pretenses  were.  2  T.  R. , 
581  ;  2  Maule  &  S.,  587  ;  9  Wend.,  191 ;  11  Id., 
557.  A  considerable  degree  of  particularity  in 
stating  the  false  pretenses  is  necessary,  because 
they  must  be  proved  as  laid,  and  slight  vari- 
ances may  be  fatal  to  the  prosecution,  1  Camp., 
494  ;  and  if  they  must  be  proved  as  laid,  none 
can  be  proved  but  such  as  are  laid.  It  is  not 
sufficient  merely  to  state  that  the  defendant  did 
falsely  pretend,  etc. — setting  forth  the  several 
pretenses  ;  but  after  stating  the  false  pretenses 
at  large,  the  pleader  must  by  averments  falsify 
each  pretense  which  he  intends  to  rely  on  at 
the  trial,  as  he  would  in  an  indictment  for  per- 
jury- 

The  statute  upon  which  the  present  indict- 
ment is  framed  is  as  follows  :  "  Every  person 
who,  with  intent  to  cheat  or  defraud  another, 
shall  designedly,  by  color  of  any  false  token  or 
writing  or  by  any  other  false  pretense,  obtain 
the  signature  of  any  person  to  any  written  in- 
strument, or  obtain  from  any  person  any 
318*]*money,  personal  property  or  valuable 
thing,  upon  conviction  thereof,  shall  be  pun- 
ished," etc.  2  R.  S.,  677,  sec.  53.  The  indict- 
ment now  under  review  charges  that  the  de- 
fendant, on,  etc.,  at,  etc.,  with  intent  to  cheat 
and  defraud  the  minister,  elders  and  deacons 
of  the  Reformed  Protestant  Dutch  Church  in 
the  City  of  Albany,  did  unlawfully,  knowingly 
and  designedly,  by  color  of  a  certain  false 
writing,  obtain  the  signature  of  John  Ludlow, 
as  the  president  of  the  Consistory  of  said 
Church,  to  a  certain  written  instrument,  and 
which  written  instrument  was  the  said  false 
writing,  and  is  in  the  words,  letters  and  figures 
following,  etc.  (setting  forth  the  bond).  The 
indictment  then  states  that  the  defendant  pre- 
sented the  said  instrument  to  the  said  John 
Ludlow  for  his  signature,  and  obtained  it  ;  and 
the  said  John  Ludlow,  believing  the  said  writ- 
ten instrument  to  be  true,  and  that  the  making 
and  presentation  to  him  had  been  authorized 
by  the  consistory,  and  being  deceived  thereby, 
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was  induced  to  give  it  his  signature,  etc.  This 
count  in  the  indictment  sets  out  no  false  pre- 
tenses, but  merely  a  false  writing.  The  facts 
and  circumstances,  as  spread  upon  the  indict- 
ment, which  deceived  Dr.  Ludlow  and  pro- 
cured his  signature  to  the  bond,  are  simply  the 
appearance  of  the  defendant  before  him,  and 
presenting  to  him  a  blank  bond,  which  ap- 
peared to  have  been  drawn  for  him  to  sign. 
The  defendant  says  not  a  word  ;  makes  no  al- 
legation on  the  subject,  but  is  perfectly  mute. 
The  indictment  concludes  by  averring  that  the 
defendant  knew  the  instrument  to  be  a  false 
writing,  but  it  is  nowhere  charged  that  he  rep- 
resented it  to  be  a  true  writing.  It  is  also 
averred  that  the  defendant  knew,  when  he 
presented  the  writing,  that  it  was  not  author- 
ized by  any  resolution  of  the  Consistory  ;  but 
it  does  not  appear  that  he  ever  affirmed  that  it 
was  so  authorized.  It  is  further  averred  that 
the  defendant,  when  he  presented  the  writing, 
knew  that  he  had  no  warrant  or  authority  for 
making  it,  or  obtaining  the  signature  of  Dr. 
Ludlow.  He  never  affirmed  that  he  had,  from 
anything  alleged  in  the  indictment.  Had  the 
count  charged,  that  when  the  defendant  pre- 
sented the  writing  to  Dr.  Ludlow,  he  had  rep- 
resented that  it  was  one  which  he  was  author- 
ized to  present  to  him  for  his  signature,  either 
by  a  resolution  of  the  Consistory  or  otherwise, 
*then  there  would  hav§  been  a  fitness  [*319 
and  propriety  in  distinctly  falsifying  those  al- 
legations which  he  had  represented  to  be  true. 
This  count  is,  therefore,  bad,  unless  it  is  sus- 
tained by  the  allegation  that  the  defendant  did, 
by  color  of  a  certain  false  writing,  obtain  the 
signature  of  John  Ludlow,  etc. 

At  common  law  private  cheats  were  not  in- 
dictable. The  only  remedy  was  by  action.  The 
cases  in  which  fraud  was  indictable  at  common 
law  were  :  the  use  of  false  weights  and  meas- 
ures, the  selling  goods  with  counterfeit  marks, 
playing  with  false  dice,  and  frauds  affecting 
the  course  of  justice  and  immediately  injuring 
the  interests  of  the  public  or  the  Crown.  1 
Chit.  Cr.  L.,995;  7  Johns.,  201.  These  depend 
on  the  principle  that  they  evince  a  general  in- 
tent to  defraud.  To  remedy  the  defect  which 
existed,  several  statutes  were  passed  in  En- 
gland. The  Statute  of  33  Hen.  VIII.,  ch.  1, 
after  reciting  that  many  evil  disposed  persons 
had  contrived  privy  tokens  and  counterfeit  let- 
ters in  other  men's  names,  by  color  whereof 
they  obtained  great  substance  of  money,  etc., 
creates  the  offense,  falsely  and  deceitfully  to 
obtain  or  get  into  their  hands  or  possession 
money,  goods,  chattels,  etc.,  by  color  and 
means  of  any  such  false  token  or  counterfeit 
letter,  made  in  any  other  man's  name.  "  Some 
difficulty  has  arisen  as  to  what  shall  be  consid- 
ered as  a  token.  It  is  clearly  not  a  mere  affir- 
mation or  promise,  but  must  be  something  real 
and  visible — as  a  ring,  a  key,  or  a  writing  ; 
and  even  a  writing  would  not  suffice,  except  it 
was  in  the  name  of  another,  or  so  framed  as  to 
afford  more  credit  than  the  mere  assertion  of 
the  party  defrauding."  1  Chit.  C.  L.,  997 ;  2 
East,  P.  C.,  689.  The  Statute  of  Hen.  VIII. 
only  embraced  frauds  committed  by  means  of 
false  tokens  and  counterfeit  letters.  The  Stat- 
utp  of  30  Geo.  II.,  ch.  24,  extended  to  all  per- 
sons who  by  false  pretenses  should  obtain 
money,  goods,  wares  or  merchandise  ;  and  did 
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not,  in  terms,  extend  to  securities  and  choses  in 
action.  This  defect  was  remedied  by  the  52d 
Geo.  III.,  ch.  64,  which  extends  the  provisions 
of  the  previous  Act  to  bonds,  bills  of  ex- 
change, bank-notes  and  other  securities  ;  and 
thus  rendered  criminal  every  description  of 
fraud  by  false  pretenses,  whatever  property  the 
deception  was  intended  to  obtain.  The  princi- 
ple of  the  Statute  of  30  Geo.  II.,  ch.  24.  was 
32O*]  first  enacted  in  this  State  in  1787,  *that 
if  any  person  or  persons  shall  knowingly  and 
designedly,  by  false  pretense  or  pretenses,  ob- 
tain from  any  other  person  or  persons  any 
moneys,  goods  or  merchandise,  or  other  effects 
whatsoever,  with  intent  to  cheat  or  defraud, 
such  person  or  persons  shall  be  deemed  guilty 
of  an  offense.  The  revisions  of  1801  and  1813 
did  not  materially  change  this  phraseology. 
The  Revised  Statutes  of  1830  created  the  of- 
fense of  obtaining  by  false  pretenses  the  signa- 
ture of  any  person  to  a  written  instrument.  It 
was  held,  in  People  v.  Stone,  9  Wend.,  182,  that 
it  was  not  an  offense,  under  the  old  statutes^  to 
obtain  by  false  pretenses  an  indorsement  of  a 
promissory  note,  unless  it  also  was  shown  that 
the  note  was  used  or  negotiated,  or  that  the  in- 
dorser  had  suffered  inconvenience  or  loss.  By 
the  Revised  Statutes,  however,  the  offense  is 
complete  when  the  signature  is  obtained  by 
any  false  pretense  with  intent  to  defraud.  The 
Statute  of  33  Hen.  VIII.,  ch.  1,  was  never  in 
terms  re  enacted  in  this  State  until  1830,  nor  in 
substance  any  further  than  it  is  embraced  in 
the  subsequent  Statute  of  30  Geo.  II. ,  ch.  24. 
The  language  in  33  Hen.  VIII.,  ch.  1,  is, 
"  that  if  any  person  falsely  and  deceitfully  ob- 
tain or  get  into  his  hands  or  possession  any 
money,  goods,  chattels,  jewels  or  other  things, 
of  any  other  person,  by  color  and  means  of  any 
such  false  token  or  counterfeit  letter,  made  in 
any  other  man's  name  as  aforesaid  (referring  to 
the  preamble),  then  that  every  person  so  of- 
fending," etc.  Our  Revised  Statutes  say : 
"  Every  person  who,  with  intent  to  cheat  or 
defraud  another,  shall  designedly,  by  color  of 
any  false  token  or  writing,  or  by  any  other 
false  pretense,  obtain  the  signature  of  any  per- 
son to  any  written  instrument,  or  obtain  from 
any  person  any  money,  personal  property,  or 
valuable  thing,"  shall  be  punished.  When  in- 
quiring what  the  Legislature  intended  by  the 
expression  false  token  or  writing,  it  is  probably 
not  presuming  too  much  to  suppose  that  they 
had  in  view  the  Statute  of  33  Hen.  VIII. ,  ch. 
1,  and  intended  to  embrace  not  only  counter- 
feit letters  made  in  other  men's  names,  but  any 
false  instrument  purporting  on  its  face  to  be  a 
genuine  instrument  of  any  description.  It  has 
been  adjudged  that  the  word  "  token  "  was  not 
satisfied  by  an  affirmation  or  promise,  but  must 
be  something  real,  visible  and  substantial ;  so  I 
apprehend  the  words  "false  writing"  must 
321*]  mean  *some  letter  or  instrument  pur- 
porting to  be  the  act  of  some  person,  and  so 
framed  as  to  have  more  weight  and  influence  in 
effecting  the  fraud  than  the  mere  assertion  of 
the  party  defrauding.  The  words  "false  token 
or  writing,"  or  "  any  other  false  pretense,"  are 
all  contained  in  the  same  section.  Suppose  the 
count  had  charged  that  the  defendant  had  pre- 
sented this  same  blank  bond  to  Dr.  Ludlow, 
without  saying  anything  or  making  any  other 
pretense,  and  that,  being  deceived  thereby,  Dr. 
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Ludlow  had  given  the  defendant  $4,000  ;  could 
such  a  count  come  within  the  rule  that  the  in- 
dictment must  set  forth  the  facts  and  circum- 
stances with  as  much  certainty  as  the  nature  of 
the  case  will  admit  ?  In  such  case  there  could 
be  no  false  pretense,  for  there  would  be  no 
pretense  at  all  ;  nor,  in  my  opinion,  would 
there  be  any  false  writing,  nor  any  writing  at 
all.  "  Writing,"  as  used  in  the  statute,  must 
mean  some  instrument,  or  at  least  letter — 
something  in  writing,  purporting  to  be  the  act 
of  another,  or  certainly  of  some  person  ;  but 
the  paper  presented  in  this  case  does  not  an- 
swer any  such  description  ;  it  was  no  writing 
at  all,  because  it  did  not  purport  to  be  the  act 
of  any  person.  "  Writing,"  as  used  in  the  stat- 
ute, cannot  mean  anything  written  upon 
paper,  not  purporting  to  be  of  any  force  or  ef- 
ficacy ;  but  some  instrument  in  writing,  or 
written  paper,  purporting  to  have  been  signed 
by  some  person  ;  and  such  writing  must  be 
false.  If  this  is  a  correct  exposition  of  the  stat- 
ute, the  1st  count  in  the  indictment  is  bad,  for 
the  writing  is  not  such  an  one  as  the  statute 
intended  ;  and  if  it  were,  still  there  was  no 
falsity  about  it ;  it  was  exactly  what  it  pur- 
ported to  be — a  blank  bond  prepared  for  the 
signature  of  Dr.  Ludlow. 

The  2d  count  in  this  respect  differs  from  the 
first.  It  states  that  the  defendant,  with  intent 
to  defraud,  etc.,  did,  by  color  of  a  certain 
false  writing,  obtain  the  signature  of  the  said 
John  Ludlow,  as  the  indorser  upon  it,  and  then 
sets  forth  a  paper  purporting  to  be  a  promissory 
note,  drawn  by  the  defendant  and  payable  to 
the  said  John  Ludlow  for  $1,500;  and  avers 
that  the  said  John  Ludlow,  believing  the  said 
instrument  to  be  true,  and  that  the  making  it 
and  its  presentation  to  him  had  been  authorized 
by  the  Consistory,  indorsed  it.  It  also  avers 
that  the  *defendant  knew  it  was  false,  [*322 
and  that  the  issuing  and  his  signature  were 
not  authorized,  etc.  But  I  apprehend  both 
counts  are  fatally  defective,  because  they  do 
not  state  the  charge,  with  its  circumstances,  in 
such  a  manner  as  to  show  how  the  false  instru- 
ment or  pretenses  operated  to  effect  the  fraud. 
Ld.  Mansfield  says,  the  charge  must  be  explicit 
enough  to  support  itself;  it  must  relate  an  in- 
telligible story.  It  will  not  do  to  say  that  the 
defendant  by  a  certain  false  pretense  effected 
a  fraud;  but  the  pretense  must  be  particularly 
stated,  with  all  its  material  circumstances,  as 
it  is  intended  to  prove  it  upon  the  trial.  2  T. 
R. ,  586.  So  it  is  not  sufficient  to  say  that  the 
defendant  by  means  of  a  false  token  perpe- 
trated a  fraud,  2  Str.,  1127;  but  the  indictment 
must  specify  at  length  the  particulars  of  the 
fraudulent  representations,  and  show  how  the 
false  token  was  effectual  in  accomplishing  the 
fraud.  9  Cow.,  588  per  Spencer,  Senator.  And 
so,  too,  I  apprehend  in  this  case,  the  pleader 
should  have  stated  all  the  circumstances  which 
he  expected  to  prove  at  the  trial.  In  no  other 
way  can  a  defendant  know  what  he  must  pre 
pare  to  meet.  I  can  find  no  precedent  in  this 
general  form.  They  are  all  the  other  way,  and 
state,  with  minuteness,  the  pretenses  put  forth 
by  the  defendant,  with  the  proper  and  special 
falsification  of  them.  People  v.  Stone,  9  Wend., 
182, was  for  fraudulently  procuring  the  indorse- 
ment of  A.  Filley  upon  promissory  notes;  each 
count  of  the  indictment  in  that  case  states, 
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with  great  particularity,  the  representations 
made — the  false  pretenses  used  so  as  to  pre- 
sent upon  paper  a  case  which  would  appear  to 
the  court  to  contain  all  the  circumstances  nec- 
essary to  complete  the  offense.  If  such  a  state- 
ment is  necessary,  then  both  counts  here  are 
defective,  for  in  neither  is  there  any  such  state- 
ment of  the  facts  and  circumstances. 

I  will  now  proceed  to  examine  the  questions 
raised  by  the  bill  of  exceptions. 

First.  The  first  question  arising  upon  the 
trial  was,  whether  the  court  should  have  com- 
pelled the  district  attorney  to  elect  which  count 
he  would  go  upon.  In  Young  v.  King,  3  T.  R., 
106,  Buller,  J.,  says  that  where  different  fel- 
onies are  included  in  the  same  indictment,  the 
323*]  judge  may  quash  the  *indictment,  lest 
it  should  confound  the  prisoner  in  his  defense; 
but  these  are  only  matters  of  prudence  or  dis- 
cretion. This  court  has  recently  said,  in  the 
case  People  v.  Rynders,  that  there  is  no  impro- 
priety in  trying  a  prisoner  for  different  of- 
fenses at  the  same  time,  if  the  offenses  are 
charged  in  the  same  indictment,  and  are  of  the 
same  grade,  and  subject  to  the  same  punish- 
ment. 

Second.  It  is  said  that  the  court  below  ad- 
mitted improper  testimony;  1  In  permitting 
Dr.  Ludlow  to  swear  that  he  never  signed  a 
bond  of  this  description  which  was  not  author- 
ized by  the  Consistory,  or  which  Gates  did  not 
represent  was  so  authorized.  This  is  objected 
to  for  two  reasons:  first,  because  it  is  unsatis- 
factory, and  does  not  prove  the  reason  of  sign- 
ing the  bond  in  question;  and  second,  be- 
cause there  is  no  such  allegation  in  the  indict- 
ment. As  to  the  first  reason,  it  is  certainly  not, 
of  itself,  sufficient  to  convict  a  defendant  upon, 
but,  connected  with  other  testimony  and  other 
circumstances,  it  might  be  sufficient.  Offenses 
are  often  proved  entirely  by  an  accumulation 
of  circumstances,  when  no  one  circumstance 
standing  alone  would  justify  a  conviction.  The 
tendency  of  the  testimony  was  to  prove  the 
defendant's  guilt.  If  the  witness  never  signed 
any  such  bond  but  what  was  presented  to  him 
by  the  defendant,  and  the  defendant,  in  all 
cases,  made  the  representations  alleged,  and 
the  witness  did  sign  the  bond  in  question,  and 
it  was  presented  by  the  defendant, this  is  near- 
ly or  quite  tantamount  to  saying  that  the  de- 
fendant on  the  present  occasion  made  those 
representations.  But  for  the  other  reasons  as- 
signed, I  think  the  testimony  was  not  warrant- 
ed. It  has  been  shown  that  the  indictment  should 
set  forth  all  the  pretenses,  upon  the  falsity  of 
which  the  defendant  must  be  convicted,  if  at 
all.  There  is  no  allegation  in  the  indictment 
that  the  defendant  made  any  such  representa- 
tions, or  any  representations  at  all.  It  was  im- 
proper.therefore,  to  permit  any  such  evidence. 
2.  An  objection  was  made  to  the  proof  of  cer- 
tain admissions  made  by  the  defendant,  on  the 
ground  that  they  were  confessions  made  to  a 
clergyman.  The  answer  to  this  objection  is  found 
in  the  testimony  of  Dr.  Ludlow,  that  he  did  not 
consider  the  communication  made  to  him  in  his 
professional  character,  or  as  a  clergyman.  The 
324*]  provision  of  the  Revised  Statutes  *is 
this:  "No  minister  of  the  gospel,  or  priest  of 
any  denomination,  shall  be  allowed  to  disclose 
any  confessions  made  to  him  in  his  professional 
character,  in  the  course  or  discipline  enjoined 
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by  the  rules  or  practice  of  such  denomination." 
2  R.  S.,  406,  sec.  72.  The  admissions  in  this 
instance  were  not  in  the  course  of  discipline. 
3.  It  is  alleged  that  the  court  erred  in  permit- 
ting evidence  of  a  suit  against  Dr.  Ludlow 
upon  the  note.  Had  the  indictment  been  for 
obtaining  money  or  personal  property  by  false 
pretenses,  it  has  been  settled  in  People  v.  Stone, 
that  such  evidence  would  have  been  proper 
after  proof  of  the  pretenses;  but  this  indict- 
ment does  not  charge  the  defendant  with  ob- 
taining the  money  or  personal  property, or  other 
valuable  thing  of  Dr.  Ludlow.  It  simply 
charges  him  with  obtaining  Dr.  Ludlow's  sig- 
nature to  a  bond,  and  his  indorsement  upon  a 
note.  When  the  signature  was  obtained,  the 
offense  was  complete;  and  whether  Dr.  L.  was 
sued  or  not,  or  paid  the  money,  is  entirely  im- 
material; such  testimony  was  improper.  For 
the  same  reason  it  was  improper  to  go  into  an 
examination  of  the  books  of  the  Church, or  the 
state  of  the  accounts  between  the  Church  and 
the  defendant,  or  what  was  done  with  the  in- 
struments after  the  signatures  were  obtained. 
The  only  questions  properly  before  the  jury 
were,  whether  Dr.  Ludlow  signed  the  bond 
and  indorsed  the  note  upon  the  pretenses  stat- 
ed in  the  indictment;  whether  he  was  deceived 
by  the  blank  bond  being  presented  to  him, and 
that  alone  and, therefore,  signed  it;  and  wheth- 
er that  bond  was  a  false  writing.  So,  likewise, 
of  the  note:  in  respect  to  which  there  is  no 
pretense  but  it  was  true  and  genuine. 

Third.  It  is  further  alleged  by  the  defend- 
ant's counsel  that  proper  testimony  was  ex- 
cluded. But  it  seem  to  me  unnecessary  to 
pursue  this  trial  further.  If  I  am  right  in  the 
previous  discussion,  the  present  prosecution 
must  fail:  1.  Because  the  indictment  is  insuf- 
ficient; and  2.  If  it  be  sufficient,  then  it  was 
unnecessary  and  improper  to  receive  evidence 
of  any  false  pretenses,  because  none  are  laid. 

My  opinion  is,  that  the  indictment  should  be 
quashed. 

Followed— 83  N.  Y.,  451. 

False  pretenses— Signature  obtained  by— Indictment 
for.  Cited  in— 4  Denio,  528 ;  83  N.  Y.,  488 ;  2  Lans., 
332 ;  7  Barb.,  393;  51  Ind.,  118. 

Indictment  generally— Requisites  of.  Cited  in— 24 
Wend.,  571 ;  8  Hun,  305 ;  9  Barb.,  675 :  44  How.  Pr., 
244 ;  13  Abb.  N.  S.,  437 ;  35  Ind.,  421 ;  34  N.  J.  L.,  413; 
35  Ohio  St.,  83. 

False  writing  or  account.  Cited  in— 20  Hun,  62,  n : 
13  Abb.  N.  S.,  437. 

Also  cited  in— 19  Am.  Rep.,  224  (60  N.  Y.,  579). 


*THE  PEOPLE  «.  MORRIS.  [*325 

Act  Forbidding  License  to  Grocers  to  Sell  Liquors 
Applies  to  Incorporated  Cities  and  Villages — 
Constitution — Two  Thirds  of  Each  Branch  of 
the  Legislature  not  Required,  to  Pass  Acts  Af- 
fecting Public  Corporations — Powers  Conferred 
on  Municipal  Corporations  are  not  Vested 
Rights  as  against  the  State. 

A  general  Act  of  the  Legislature,  forbidding  the 
licensing  of  grocers  to  sell  strong  or  spirituous 
liquors  to  be  drank  in  their  houses,  and  declaring 
the  violation  of  such  Act  a  misdemeanor,  has  the 
same  operation  within  the  bounds  of  incorporated 
cities  and  villages,  to  the  officers  of  which,  by  the 
charters  thereof,  the  power  is  given  to  license  gro- 
cery to  sell  liquor  to  be  drank  in  their  houses,  that 
it  has  in  the  State  at  large,  although  the  charters  of 
such  cities  or  villages  were  granted  previous  to  the 
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passage  of  the  Act  creating  the  offense  :  unless  such 
oities  or  villages  are  expressly  exempted  by  statute 
from  its  operation. 

The  provision  in  the  Constitution  of  this  State, 
requiring  the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature  to  every 
bill  creating,  continuing,  altering  or  renewing  any 
body  corporate  or  politic,  does  not  apply  to  public 
corporations ;  it  applies  solely  to  private  corpora- 
tions, such  as  banking  institutions  and  the  like. 
Laws  affecting  public  corporations,  such  as  cities 
and  villages,  may,  therefore,  be  passed  by  mere  ma- 
jority votes. 

Political  powers  conferred  upon  a  Corporation  for 
the  local  government  of  a  place  are  not  vested 
rights  as  against  the  State ;  and  may  be  abrogated 
by  the  Legislature,  as  well  by  a  general  law  affect- 
ing the  whole  State,  as  by  a  special  Act  altering  the 
powers  of  the  Corporation. 

An  individual  corporator  cannot  object  to  an  Act 
of  the  Legislature  allering.modifying  or  abrogating 
any  power  or  franchise  conferred  by  charter  upon 
the  Corporation. 

Citations— Const.  N.  Y.,  art.  1,  sec.  3 ;  art.  7,  sec.  9; 
1  R.  S.,  337-342,  364,  486,  498,  617,  sec.  16 ;  Litt.,  sec. 
413 :  Vin.  Abr.  Corp.  (a,  3). 

ERROR  from  the  St.  Lawrence  Oyer  and 
Terminer.  The  defendant  was  tried  on 
an  indictment  for  selling  spirituous  liquors  and 
permitting  the  same  to  be  drank  in  his  grocery 
store,  without  having  obtained  a  license  as  a 
tavern-keeper.  On  the  trial,  he  admitted  that 
on  various  days  between  Oct.  10  and  Dec.  16, 
1838,  he  sold  spirituous  liquors  in  his  grocery, 
in  the  Village  of  Ogdensburgh,  received  pay 
for  the  same,  and  permitted  the  liquor  to  be 
drank  in  his  grocery,  and  that  he  had  not  at 
the  time  a  license  to  keep  a  tavern;  but  he  in- 
sisted that  he  had  a  right  so  to  do  by  virtue  of 
A  license  to  keep  a  grocery,  granted  to  him  by 
the  trustees  of  the  village,  in  pursuance  of  the 
6th  and  14th  sections  of  the  Act  incorporating 
the  Village  of  Ogdensburgh,  passed  Apr.  9, 1824. 
vide  Laws  of  1824,  sess.  47,  ch.  200,  p.  236,  and 
he  produced  such  license,  bearing  date  Oct.  1, 
1833,  authorizing  him,  for  the  term  of  3  months 
326*]  to  keep  a  grocery  *and  victualing- 
house  in  the  village,  in  which  to  sell  fruit,  vict- 
uals and  liquor.  The  6th  section  of  the  Act 
incorporating  the  Village,  defines  the  powers 
of  the  trustees  and,  amongst  other  powers 
granted,  authorizes  the  trustees:  "To  regulate 
and  license  grocers,  and  keepers  of  victualing- 
houses  and  ordinaries,  where  fruit,  victuals 
and  liquor  shall  be  sold  to  be  eaten  or  drank  in 
such  houses  or  groceries."  And  the  14th  sec- 
tion authorizes  the  trustees  to  determine  what 
sum  shall  be  paid  for  the  use  of  the  Corpora- 
tion, not  exceeding  $25,  for  a  license  to  retail 
liquor  to  be  drank  in  any  grocery,  and  to  keep 
a  victualing-house  in  the  village.  The  district 
attorney  contended  that  the  portion  of  the  Re- 
vised Statutes  which  treats  "Of  Excise  and  the 
Regulation  of  Taverns  and  Groceries,"  1  R. 
S. ,  677,  et  seq. ,  and  which  went  into  operation 
Jan.  1,  1830,  abolished  the  power  of  the  trust- 
ees of  the  Village  of  Ogdensburgh  to  grant 
such  license  as  had  been  granted  to  the  defend- 
ant. Among  the  provisions  of  the  Revised 
Statutes  on  this  subject  are  the  following:  The 
supervisors  and  the  justices  of  the  peace  of 
•every  town  in  the  State  are  created  Commis- 
sioners of  Excise  for  such  town.  Sec.  1.  They 
have  power  to  grant  licenses  to  keepers  of  inns 
and  taverns,  to  sell  strong  and  spirituous  liq- 
uors and  wines,  to  be  drank  in  their  houses; 
and  they  may  grant  licenses  to  grocers  to  sell 
such  liquors  and  wines  in  quantities  less  than 
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5  gallons,  but  not  to  be  drank  in  their  houses, 
etc.  Sec.  4.  They  are  required  to  insert  in  every 
license  to  grocers  an  express  declaration  that 
such  license  shall  not  be  deemed  to  authorize 
the  sale  of  any  liquor  to  be  drank  in  the  house, 
etc.,  of  the  person  receiving  it.  Sec.  12.  Gro- 
cers are  required  to  enter  into  bonds  with  surety, 
in  the  penalty  of  $125,  that  they  will  not  sell 
strong  or  spirituous  liquors  to  be  drank  in  their 
houses,  etc.  Sec.  13.  A  penalty  of  $25  is  im- 
posed upon  whoever  shall  sell  any  strong  or 
spirituous  liquors  and  permit  the  same  to  be 
drank  in  his  house,  without  having  obtained  a 
license  therefor  as  a  tavern-keeper.  Sec.  16; 
and  by  the  25th  section  all  offenses  against  the 
provisions  of  this  title  are  declared  misdemean- 
ors, punishable  by  fine  and  imprisonment. 
After  the  above  and  various  other  provisions, 
comes  a  clause  in  these  words:  "Sec.  27.  The 
preceding  provisions  of  this  title  shall  not  ex- 
tend to  the  City  of  N.  Y. ;  nor  shall  they  impair 
*the  powers  of  any  Corporation  of  any  [*327 
other  city,  town  or  village,  or  of  the  trustees 
of  any  village,  specially  authorized  by  law  to 
grant  licenses  to  sell  strong  or  spirituous  liq- 
uors, but  such  powers  shall  be  exercised  in  the 
manner  herein  prescribed,  by  such  Corpora- 
tion or  the  officers  authorized  by  it,  instead  of 
the  Board  of  Commissioners  of  excise  herein 
created."  The  counsel  for  the  defendant  in- 
sisted that  the  rights  and  privileges  granted  to 
the  trustees,  by  the  Act  of  Incorporation  of  the 
village,  were  vested  rights,  which  could  not 
be  impaired  or  altered  by  construction  or  im- 
plication, drawn  from  a  general  law  passed  by 
the  Legislature;  but  could  be  affected,  if  at  all, 
only  by  an  express  legislative  enactment,  un- 
der the  power  reserved  by  the  Legislature  to 
amend  or  repeal  the  Act;  and  then  the  Act  im- 
pairing the  powers  of  the  trustees  must  be 
passed  in  conformity  to  the  9th  section  of  the 
7th  article  of  the  Constitution,  which  requires 
the  assent  of  two  thirds  of  the  members  elected 
to  each  branch  of  the  Legislature  to  every  bill 
altering  any  body  politic  or  corporate,  and  in- 
sisted that  the  public  prosecutor  was  bound  to 
show,  affirmatively,  that  the  portion  of  the  Re- 
vised Statutes  relied  upon  by  the  prosecution 
had  been  passed  with  the  assent  of  two  thirds 
of  the  members  elected.  The  court  ruled  that 
they  would  presume  that  the  law  in  question 
had  been  constitutionally  enacted  until  the  con- 
trary was  shown,  and  that  they  were  of  opin- 
ion that  it  abolished  the  powers  of  the  trustees 
to  grant  such  license  as  has  been  granted  to 
the  defendant  in  this  case.  The  defendant  was 
convicted  and  sentenced  to  pay  a  fine  of  $25. 
Having  excepted  to  the  decisions  of  the  court, 
the  defendant  sued  out  a  writ  of  error.  The 
cause  was  argued  here  by, 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in 
error. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

By  the  Court,  Nelson,  J.  The  defendant 
insists  that  the  statute  under  which  he  has  been 
convicted  is  inoperative,  upon  the  grounds: 
1.  That  the  power  or  franchise  of  the  Corpora- 
tion of  the  Village  of  Ogdensburgh  to  grant 
licenses  to  grocers  to  sell  spirituous  liquors  to 
be  drank  in  their  houses  is  a  vested  right,  and 
cannot  be  impaired  or  taken  away;  and  2.  That 
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328*]  if  *such  power  can  be  taken  away,  it 
can  be  done  only  by  bill  having  the  assent  of 
two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature,  in  conformity  to  the 
9th  section  of  the  7th  article  of  the  Constitu- 
tion of  the  State. 

As  to  the  first  objection  urged  by  the  de- 
fendant. The  only  limitation  to  the  powers  of 
the  Legislative  Department  that  can  exist, 
must  be  found  either  in  the  Constitution  of  the 
U.  S.  or  of  this  State,  or  in  the  natural  and  in- 
herent rights  of  the  citizens,  which  they  can- 
not part  with  or  be  deprived  of  by  the  society 
to  which  they  belong.  The  latter  qualifica- 
tion is  undefined,  and  perhaps  undefinable  by 
any  general  code,  having  a  just  regard  to  the 
security  of  these  rights.  Some  of  the  Constitu- 
tions of  the  States  contain  a  declaration  of  these 
powers,  and  some  also  declare  (and  all  are,  no 
doubt,  so  to  be  understood)  that  the  enumera- 
tion shall  not  be  construed  as  denying  or  impair- 
ing others  retained  by  the  people.  We  have  no 
bill  of  rights;  though  many  of  the  principles 
usually  found  in  such  an  instrument  are  in- 
corporated in  the  provisions  of  the  Constitu- 
tion. The  enumeration  was  designedly  omitted, 
because  unnecessary,  and  tending  to  weaken, 
if  not  endanger  those  unnoticed.  The  limita- 
tion or  qualification  in  this  respect  must  de- 
pend upon  the  enlightened  wisdom  and  discre- 
tion of  the  Legislature, and  the  decisions  of  the 
Judicial  Department.  It  is  now  considered  an 
universal  and  fundamental  proposition,  in 
every  well  regulated  and  properly  administered 
government,  whether  embodied  in  a  constitu- 
tional form  or  not,  that  private  property  can- 
not be  taken  for  strictly  private  purposes  at 
all,  nor  for  public  without  a  just  compensation; 
and  that  the  obligation  of  contracts  cannot  be 
abrogated  or  essentially  impaired.  These  and 
other  vested  rights  of  the  citizen  are  held  sacred 
and  inviolable,  even  against  the  plenitude  of 
power  of  the  Legislative  Department.  If  it 
should  by  enactment,  plain  and  positive,  sub- 
vert any  or  all  of  these  rights,  no  constitution- 
al prohibition  existing  in  the  case,  doubts  have 
been  expressed  whether  there  be  any  power  in 
the  government  that  could  interpose  and  avoid 
the  Act.  It  is  not  material  to  examine  that 
question.  So  far  as  the  rights  of  person  or 
property  belonging  to  the  citizen  are  concerned, 
under  o'ur  form  of  government,  they  are  gen- 
329*]  erally  definitely  guarded  by  the  *Na- 
tional  and  State  Constitutions.  And  when  a 
plain  and  palpable  violation  of  private  right 
shall  occur,  not  within  the  protection  of  either, 
and  too  apparent  to  admit  of  a  presumption 
that  the  Act  was  the  effect  of  hasty  or  unad- 
vised legislation,  it  will  be  time  enough  to  in- 
quire whether  the  power  of  the  Judicial  De- 
partment may  not  be  invoked.  It  would  be  in- 
delicate and  presumptuous  to  anticipate  such 
a  case. 

Vested  rights  are  indefinite  terms,  and  of  ex- 
tensive signification;  not  unfrequently  resort- 
ed to  when  no  better  argument  exists,  in  cases 
neither  within  the  reason  or  spirit  of  the  prin- 
ciple. Rights  in  one  sense  vested — that  is, 
vested  as  it  regards  every  other  body  or  power 
except  the  government — are  numerous,  and  the 
subject  of  common  regulation,  and  even  abro- 
gation. All  general  and  local  laws,  restrain- 
ing the  free  action  of  the  citizen  as  to  person 
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or  property,  the  imposition  of  burdens  and  of 
duties,  partake  more  or  less  of  this  character, 
and  may  be  referred  to,  in  illustration  of  the 
remark.  Government  was  instituted  for  the 
purpose  of  modifying  and  regulating  these 
rights  with  a  view  to  the  general  good;  and 
under  the  Constitution,  the  mode  by  which  it 
was  thought  this  great  object  might  best  be  at- 
tained, was  left  to  the  wisdom  and  discretion 
of  the  people  themselves,  acting  through  the 
medium  of  their  representatives.  We  may  con- 
cede to  the  defendant,  that  if  any  rights  vested 
under  the  National  or  State  Constitutions,  OF 
others  inherent  and  inalienable  and,  therefore, 
also  vested,  have  been  violated  by  any  provis- 
ion of  the  Revised  Statutes,  such  provision  is 
inoperative  and  void.  But  if  such  rights  have 
not  been  violated,  we  do  not  perceive  how  iis^ 
penalties  can  be  eluded.  Now  the  defendant's 
rights  are  in  no  way  improperly  interfered 
with  by  the  Revised  Statutes,  except  so  far  as 
there  may  be  an  infraction  of  the  corporate 
privileges  of  the  village,  because  it  will  not  be 
pretended  that  the  right  to  sell  spirituous 
liquors  falls  within  the  most  extended  class  of 
vested  rights.  Nor  can  it  be  claimed  that  the 
right  of  any  corporator,  in  his  individual  ca- 
pacity, has  been  at  all  touched  by  this  statute. 
It  acts  solely  and  exclusively  upon  the  powers 
and  privileges  previously  conferred  upon  .the 
whole  or  aggregate  body  of  citizens  by  the  vil- 
lage charter.  It  is  this  power,  thus  previously 
granted  to  the  corporation,  which  *the  [*33<> 
Revised  Statutes  intended  to  modify;  not  the 
private  rights  of 'any  individual  member  of  it. 

What  was  the  power  thus  conferred  by  the 
village  charter?  We  answer,  that  it  was  whol- 
ly political.  Instead  of  prescribing  at  their 
discretion  every  duty  to  be  performed,  and  for- 
bidding every  act  to  be  avoided — in  a  word, 
directing  the  whole  system  of  government  to- 
be  observed  and  executed — the  Legislature 
have  merely  defined  the  outlines  and  leading 
principles,  and  conferred  upon  the  inhabitants, 
within  the  bounds  of  the  corporation,  the  pow- 
er at  discretion  to  fill  up,  and  carry  them  into 
operation.  Strictly  speaking,  individual  rights 
or  private  interests  are  no  more  involved  in  the 
arrangement  than  they  are  in  the  general  laws, 
passed  with  reference  to  the  government  of  a 
town,  a  county  or  the  State.  Their  rights,  as 
citizens  of  the  government,  subject  to  its  con- 
trol, and  to  be  so  regulated  and  directed  as  to 
harmonize  with  the  general  good,  are  those, 
and  those  only,  within  the  contemplation  of 
the  charter. 

Any  person  who  will  look  into  the  powers 
and  privileges  conferred  upon  towns  and  coun- 
ties, and  their  qualified  right  of  self-govern- 
ment in  reference  to  their  domestic  regulations, 
1  R.  S.,  337-342;  Jd.,364,  and  into  the  charters 
of  the  several  cities  and  villages,  will  not  fail 
to  perceive  that  the  only  essential  difference 
that  exists  between  these  corporate  bodies, 
arises.jnainly  from  the  difference  in  the  extent 
of  their  territory,  the  density  of  their  popula- 
tion, and  the  nature  of  their  occupations.  The 
towns  are  authorized  by  the  Legislature  to  elect 
a  supervisor,  clerk,  overseers  of  the  poor,  as- 
sessors, commissioners  of  highways,  etc.,  on 
whom  the  administration  of  their  government 
in  part  devolves;  and  so  the  charter  of  this  vil- 
lage authorizes  the  inhabitants  thereof  to  elect 
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five  trustees,  one  collector,  and  one  constable, 
on  whom  the  administration  of  its  government 
chiefly  rests.  In  each,  the  powers  and  duties 
of  the  inhabitants  and  officers  are  more  or  less 
limited  and  defined,  leaving  whatever  was 
deemed  by  the  Legislature  expedient  to  the  ex- 
ercise of  their  discretion.  The  laws  regulating 
each  are  adapted  to  their  respective  peculiar 
conditions  and  necessities.  The  powers  dele- 
gated within  the  bounds  of  each,  executive, 
legislative  and  judicial,  and  the  rights  vested 
331*]  *inthe  inhabitants  or  respective  corpo- 
rate bodies,  are  of  the  same  kind, and  designed 
to  accomplish  the  same  end,  to  wit,  the  good 
government  of  the  place.  The  modification 
and  regulation  of  the  political  rights  of  the  cit- 
izens, as  members  of  a  community,  are  the 
purpose  of  the  laws :  private  interests  are  af- 
fected no  further  than  as  they  may  be  deemed 
to  conflict,  or  may  in  fact  conflict  with  what 
the  paramount  authority  in  the  exercise  of  its 
discretion  prescribes  for  the  interest  and  wel- 
fare of  the  whole. 

It  is  an  unsound  and  even  absurd  proposi- 
tion, that  political  power,  conferred  by  the 
Legislature,  can  become  a  vested  right  as 
against  the  government  in  any  individual  or 
body  of  men.  It  is  repugnant  to  the  genius 
of  our  institutions,  and  the  spirit  and  meaning 
of  the  Constitution:  for  by  that  fundamental 
law,  all  political  rights  not  there  defined,  and 
taken  out  of  the  exercise  of  legislative  dis- 
cretion, were  intended  to  be  left  subject  to  its 
regulation.  If  corporations  can  set  up  a  vested 
right  as  against  the  government  to  the  exercise 
of  this  species  of  power,  because  it  has  been 
conferred  upon  them  by  the  bounty  of  the 
Legislature,  so  may  any  and  every  officer  un- 
der the  government  do  the  same.  In  the  case 
of  The  Canal  Commissioners,  the  Canal  Board, 
the  Superintendent  of  the  Common  Schools 
and  Salt  Springs,  together  with  hundreds  of 
other  officers  in  the  State,  on  whom  large  po- 
litical powers  are  conferred,  defined  and  unde- 
fined, was  it  ever  dreamt  that  those  powers,  in 
whole  or  in  part,  were  held  by  any  other  ten- 
ure than  the  will  of  the  Legislature?  They 
were  created  and  conferred  upon  these  officers 
for  the  public  good,  and  are  to  be  administered 
by  them  solely  to  that  end.  Their  private  in- 
terests are  not  only  not  concerned,  but  it  would 
be  a  gross  violation  of  duty  in  such  officers  to 
act  in  reference  to  them.  The  species  of  pow- 
er thus  conferred  is  the  same  as  that  bestowed 
upon  the  inhabitants  of  incorporated  towns, 
cities  and  villages.  Both  are  public  trusts. 
The  rights  are  the  same  to  the  extent  of  the 
power  granted.  It  is  obvious,  that  the  princi- 
ple would  soon  annihilate  all  government.  In- 
deed, long  before  this  time,  if  its  authority  had 
prevailed,  nothing  would  have  been  left  in  the 
administration  of  the  government  of  the  State, 
subject  to  the  action  of  the  law  making  pow- 
332*]  er.  *The  plain  solution  of  this  whole 
matter  is,  that  political  power  conferred  by  the 
Legislature  is  a  public  trust,  to  be  executed  not 
for  the  benefit  or  at  the  will  of  the  trustee,  but 
for  the  common  weal.  How  long  it  shall  exist, 
or  in  what  manner  it  shall  be  modified,  are 
questions  independent  of  these  depositaries.and 
belong  exclusively  to  the  people  to  determine, 
in  the  mode  prescribed  by  the  Constitution. 

But  it  is  said  that  if  the  Legislature  possess 
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the  right  to  modify  the  charter,  it  can  be  ef- 
fected only  through  the  assent  of  two  thirds  of 
the  members  elected  to  each  branch  of  the 
Legislature,  according  to  the  9th  section  of  the 
7th  article  of  the  Constitution.  Assuming,  for 
the  present,  that  this  section  applies  to  public 
corporations,  which  will  be  hereafter  exam- 
ined, I  am  disposed  to  deny  this  position  in  its 
unqualified  extent.  In  regard  to  this  section 
there  is,  no  doubt,  considerable  difficulty  in 
laying  down  any  fixed  rule,  and  sustaining  it 
by  satisfactory  reasons,  distinguishing  between 
the  power  of  the  Legislature  to  pass  general 
laws,  applicable  to  every  citizen  and  place 
within  the  State  for  the  public  good, and  which 
must  necessarily  act  more  or  less  incidentally 
upon  the  interests  and  rights  of  corporate  bod- 
ies, so  far  as  they  are  concerned — and  those 
laws  passed  for  the  express  purpose  of  modi- 
fying or  altering  the  charters  of  corporations. 
A<»  far  as  such  incidental  modification  extends, 
the  effect  is  the  same:  the  Act  of  Incorpora- 
tion is  altered.  A  distinction,  however,  we 
are  satisfied  must  exist.  "A  majority  of  each 
house  (that  is,  of  the  Senate  and  Assembly) 
shall  constitute  a  quorum  to  do  business." 
Const.  Art.  1,  sec.  3.  And  by  the  common 
law,  and  parliamentary  usage,  a  majority  of 
the  quorum  are  competent  to  enact  a  law. 
"The  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature  shall 
be  requisite  to  every  bill,  etc.,  creating,  con- 
tinuing, altering  or  renewing  any  body  politic 
or  corporate."  Art.  7,  sec.  9.  A  literal  inter- 
pretation of  this  clause,  no  doubt,  would  ob- 
literate the  distinction  above  taken;  but  such 
an  exposition  would  lead  to  a  perversion  of  the 
intent  of  the  framers  of  the  Constitution,  and 
would  most  injuriously  and  lamentably  fetter 
the  Legislature  of  the  State.  It  would  exempt 
these  corporate  bodies  from  a  great  mass  of 
the  most  wholesome  enactments.  It  is  upon 
*the  principle  of  this  distinction  that  [*333 
the  various  local  and  state  taxes  are  imposed, 
or  that  the  amendment  of  these  laws  can  bind 
them — that  the  numerous  prohibitory  statutes, 
enforced  by  the  imposition  of  penalties,  can 
include  them — the  assessments  for  state  or  lo- 
cal improvements  made  upon  their  property — 
their  property  taken  for  public  purposes,  or 
abated  when  it  becomes  a  nuisance,  by  major- 
ity votes.  In  fine,  the  regulation  of  the  inter- 
nal police  of  the  State,  so  far  as  these  institu- 
tions are  concerned,  must  rest  upon  some  dis 
tinction  or  qualification  like  the  one  alluded  to. 
The  clause  of  the  Revised  Statutes  under  con- 
sideration belongs  to  this  portion  of  the  law. 
It  qualifies  the  mode  of  vending  and  using  dis- 
tilled spirits  throughout  the  State,  for  the  pur- 
pose of  diminishing  the  evil  consequence* 
flowing  therefrom — an  Act  tending  to  pro- 
mote good  morals  throughout  the  land,  at  least 
so  designed.  It  will  also  -be  readily  perceived 
that  the  operation  of  general  laws,  passed  ex- 
clusively with  regard  to  the  public  welfare,  like 
those  above  referred  to,  may  not  unfrequent- 
ly  forbid  the  corporator,  as  a  citizen,  from  do- 
ing what  perhaps  the  charter  authorized,  and 
so  vice  versa.  Many  of  the  rights  and  privi- 
leges conferred  upon  these  corporate  bodies, 
especially  as  it  regards  private  corporations, 
are  frequently  nothing  more  than  are  possessed 
by  each  corporator  in  his  individual  capacity. 
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The  law  has  clothed  the  aggregate  body  with 
the  same  for  special  purposes.  Are  they  more 
sacred  and  inviolate  when  found  upon  an  ar- 
tificial body,  in  view  of  the  Constitution  and 
laws, than  when  belonging  to  a  natural  person? 
The  latter  derives  them  from  nature  and  the 
society  to  which  he  belongs — sources  as  high 
and  authoritative  as  those  from  whence  the 
former  are  drawn.  The  rights  of  individuals 
are,  confessedly,  the  subject  of  the  general  reg- 
ulation of  the  State.  The  immediate  object  of 
the  government  is  to  control-  and  harmonize 
them  for  the  benefit  of  all.  Are  those  conferred 
upon  ideal  bodies  an  exception? 

We  are,  however,  of  opinion  that  the  above 
view  is,  not  required  to  sustain  the  modification 
of  the  charter  in  this  case,  for  the  reason  that 
the  constitutional  provision  does  not  apply  to 
public  corporations.  That  the  Village  of  Og- 
densburg  is  "a  body  politic  and  corporate,"  is 
334:*]  not  denied.  The  charter  *falls  within 
the  definition  of  Ld.  Coke  and  of  other  ap- 
proved authors.  "A  body  politic,"  he  says, 
"is  a  body  to  take  in  succession,  framed  as  to 
its  capacity  by  policy  and,  therefore,  is  called 
by  Littleton,  sec.  413,  a  body  politic;  and  it  is 
called  a  corporation  or  body  corporate,  because 
the  persons  are  made  into  a  body,  and  are  of 
capacity  to  take,  grant,  etc.  by  a  particular 
name."  Vin.  Abr.,  Corp.  (a,  2).  A  public  cor- 
poration is  also  defined  to  be,  "An  investing 
the  people  of  a  place  with  the  local  govern- 
ment thereof."  This  latter  description  is  the 
most  appropriate,  and  is  justified  by  the  his- 
tory of  these  institutions,  and  the  nature  of  the 
powers  with  which  they  were  and  are  in  vested. 
The  forming  of  cities  into  communities,  cor- 
porations, or  bodies  politic,  and  granting  them 
the  privileges  of  municipal  jurisdiction,  con- 
tributed more  than  any  other  cause  to  intro- 
duce regular  government,  police  and  arts,  and 
to  diffuse  them  over  Europe.  Some  of  the 
cities  assumed  the  necessary  privileges,  and 
formed  themselves  into  bodies  politic  under  a 
government  established  by  common  consent. 
Others  purchased  them  from  their  superiors, 
or  acquired  them  gratuitously  from  the  gene- 
rosity of  the  prince,  and  to  enable  him  to  coun- 
terbalance the  powers  of  the  aristocracy.  The 
feudal  government  had  degenerated  into  a  sys- 
tem of  oppression,  and  the  great  body  of  the 
people  were  subjected  by  the  power  of  princes, 
or  superior  lords,  to  the  most  degrading  and 
intolerable  servitude.  Many  of  the  English 
charters  incorporating  cities  and  towns  were 
likewise  acquired  by  means  of  an  appeal  either 
to  the  fears,  avarice,  necessities  or  generosity 
of  the  Crown,  and,  like  those  on  the  continent, 
are  to  be  viewed,  as  they  in  truth  are,  in  the 
nature  of  a  bill  of  rights.  It  was  the  acquisi- 
tion of  so  much  liberty,  conceded  by  or  ex- 
torted from  a  sovereign  claiming  nearly  abso- 
lute power;  and  hence  the  idea  of  inviolability, 
so  generally  and  justly  attached  to  them. 
They  were  constitutional  charters,  which  the 
Crown  could  not  encroach  upon  without  vio- 
lating the  freedom  of  the  subject.  Most  if  not 
all  of  the  leading  cases  in  the  books,  involving 
the  question  of  the  inviolability  of  these  char- 
ters in  the  English  courts,  arose  between  the 
prerogative  of  the  Crown  and  the  Corporation. 
The  right  or  power  of  Parliament  in  England, 
or  of  the  Legislature  here,  to  interfere  with 
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these  *bodies,  created  as  auxiliaries  to  [*335 
be  employed  in  the  government  of  the  State, 
would  present  quite  a  different  question.  View- 
ing these  corporations  as  instituted  for  the  pur- 
pose of  exercising  mere  municipal  jurisdiction 
— a  power  public  and  political,  and  which  by 
the  Constitution  itself  belongs  to  the  Legisla- 
tive Department — do  they  fall  within  the  fair 
intent  of  the  two  thirds  provision? 

The  fact  conceded,  that  they  are  "bodies 
politic  and  corporate"  is  not,  by  fair  reasoning, 
necessarily  conclusive.  So  are  towns  and 
counties,  for  they  come  within  one  or  other 
of  the  above  or  most  approved  definitions. 
They  possess  every  requisite  to  constitute  them 
corporations,  besides  being  declared  to  be  so 
by  statute,  as  are,  also,  Superintendents  of  the 
Poor  and  Trustees  of  School  Districts.  1  R. 
S.,  337-342;  Id.,  364,  486,  617,  498.  Each  town, 
as  a  body  corporate,  has  capacity  to  sue  and  be 
sued;  to  purchase  and  hold  real  estate;  to  make 
such  contracts  and  hold  such  personal  prop- 
perty  as  may  be  necessary  to  its  corporate  and 
administrative  powers;  and  to  make  such  or- 
der for  the  disposition,  regulation  and  use  of 
its  public  property  as  may  be  conducive  to  the 
interest  of  the  inhabitants.  Large  powers  are 
also  conferred,  as  has  already  appeared,  in  re- 
spect to  their  municipal  and  domestic  regula- 
tions. So  in  respect  to  Superintendents  of  the 
Poor.  It  is  expressly  declared,  1  R.  S.,  617, 
sec.  16,  "they  shall  be  a  Corporation  by  the 
name  of  the  Superintendents  of  the  Poor  of  the 
county  for  which  they  shall  be  appointed,  and 
shall  possess  the  usual  powers  of  a  Corporation 
for  public  purposes."  Large  powers  are  con- 
ferred upon  them  also,  to  enable  them  to  exe- 
cute their  trust,  and  especially  for  the  "good 
order  and  government  of  the  place  and  poor 
houses  belonging  to  the  county,  for  the  em- 
ployment, relief,  management  and  government 
of  the  persons  placed  under  their  care."  The 
trustees  elected  in  a  town  having  lands  belong- 
ing to  it  for  the  support  of  the  gospel,  or  of 
schools,  or  both,  "shall  be  a  Corporation  for 
the  purposes  of  their  office,  by  the  name  of  the 
"Trustees  of  the  Gospel  and  School  Lot,"  in 
the  town  in  which  they  are  elected.  They  shall 
have  power,  "besides  the  ordinary  powers  of  a 
Corporation,"  to  manage  these  lots  as  particu- 
larly set  forth  in  the  Statute  1  R.  S.,  497,  498. 
Other  *cases  might  be  referred  to.  That[*336 
they  come  within  the  letter  of  the  provision  is 
not  enough,  unless  the  different  bodies  above 
alluded  to  are  also  included,  which  probably 
will  not  be  pretended;  for,  if  so,  most  of  the 
legislation  of  the  State  must  be  in  conformity 
to  this  provision  of  the  Constitution. 

Are  they  within  the  evil  this  provision  was 
designed  to  remedy?  No  one,  I  think,  ac- 
quainted with  the  history  of  the  times,  or  with 
the  introduction  of  this  clause  into  the  Consti- 
tution, will  venture  upon  this  ground.  It  may 
be  fortunate  for  truth,  and  what  is  deemed  a 
sound  exposition  of  this  provision,  that  all  who 
may  desire  to  examine  it,  can  recur  to  his  own 
recollection,  and  challenge  that  of  others  upon 
this  point.  We  think  we  hazard  nothing  in  as- 
serting that  the  multiplication  of  cities  or  vil- 
lages by  the  Legislature  has  at  no  time  been  a 
subject  of  complaint.  Only  four  of  the  former 
existed  in  the  State  at  the  adoption  of  the  Con- 
stitution. The  latter,  which  were  somewhat 
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numerous,  have  always  been  viewed  by  the 
people  of  the  State  as  a  matter  in  which  the  in- 
habitants of  the  villages  were  exclusively  in- 
terested, and  to  be  left  to  their  option.  But 
private  corporations  had  multiplied  to  an  ex- 
tent that  had  attracted  public  attention,  espe- 
cially banking  institutions  These  had  been 
sought  for  with  zeal,  and  their  enactment  at- 
tended with  circumstances  that  awakened  pub- 
lic suspicion  and  alarm.  So  extreme  had  the 
«vil  become  at  one  period  of  our  history,  that 
the  Chief  Magistrate  of  the  State  felt  it  his  duty 
to  exercise  the  power  then  existing  in  the  Con- 
stitution, of  proroguing  the  Legislature,  and 
was  triumphantly  sustained  by  the  people  in 
the  execution  of  this  high  and  delicate  trust. 
The  fact  affords  strong  evidence  of  the  deep 
impression  made  upon  the  public  mind  as  to 
these  and  similar  private  corporations,  and  of 
the  scope  and  purpose  of  the  clause  on  this 
subject.  If  we  resort  to  the  history  of  its  in- 
troduction into  the  new  Constitution,  the  above 
view  will  be  confirmed.  Mr.  King,  Chairman 
of  the  Committee  of  the  Legislative  Depart- 
ment, reported  the  section;  and  when  it  came 
under  consideration,  said  that  the  committee 
had  looked  upon  the  multiplication  of  corpora- 
tions as  an  evil;  they  had  been  created  for  a 
great  variety  of  purposes;  they  were  exceptions 
to  the  common  law;  they  could  not  be  pro- 
337*J  ceeded  against  in  *the  ordinary  way  of 
prosecutions  against  individuals  in  courts  of 
justice;  they  ought  not  to  be  increased,  but 
should  be  diminished  as  far  as  could  be  done 
consistently  with  the  preservation  of  vested 
rights.  It  is  obvious,  though  the  language  used 
in  the  clause  in  question  is  general,  that  the 
honorable  chairman  had  in  his  mind  (and  he 
spoke  for  the  committee)  the  case  of  private 
corporations;  that  the  great  inducement  to  the 
adoption  of  the  clause  was  a  check  upon  them; 
and  that  the  organization  of  communities,  and 
the  investing  them  with  the  privileges  of  mere 
municipal  jurisdiction  and  authority,  were  not 
at  all  in  contemplation. 

The  distinction  between  public  and  private 
corporations  is  strongly  marked  and,  as  to  all 
essential  purposes,  they  correspond  only  in 
name.  We  speak  of  the  erection  of  a  town  or 
county,  and  the  term  would  be  just  as  appro- 
priate when  applied  to  cities  or  villages.  They 
are  severally  political  institutions,  erected  to 
be  employed  in  the  internal  government  of  the 
State.  There  is  no  contract  between  the  gov- 
ernment and  governed,  for  but  one  party  is 
concerned — the  public;  and  the  inhabitants 
upon  whom  the  powers  and  privileges  are  con- 
ferred are  mere  trustees,  who  hold  and  exercise 
such  powers  for  the  public  good.  The  only 
interest  involved  is  the  public  interest,  and  no 
other  is  concerned  in  their  creation,  contin- 
uance, alteration,  or  renewal.  The  nature  and 
operation  of  these  corporations  repudiate  the 
idea  of  vested  rights  and,  therefore,  no  evil 
arising  out  of  them  could  have  influenced  the 
Convention.  We  know  of  no  vested  rights  of 
political  power,  in  any  citizen  or  body  of  citi- 
zens, except  those  conferred  by  the  Constitu- 
tion. That  is  our  bill  of  rights,  and  is  analo- 
gous to  those  granted  to  kingdoms  or  minor 
communities,  such  as  towns  and  cities,  by 
princes  and  superior  lords  on  the  Continent,  or 
by  the  Crown  of  England. 
WEND.  13. 


Private  corporations  are  the  private  proper- 
ty of  the  corporators.  They  are  designed  to 
regulate  private  interests.  Large  investments 
are  made  in  pursuance  of  their  authority,  and 
the  tenure  by  which  such  corporate  property 
is  held  is  like  that  of  an  individual  to  his  farm 
or  personal  estate;  and  an  invasion  of  such 
corporate  power  is  like  a  violation  of  private 
right.  *One  of  the  strongest  reasons  [*338 
why  these  private  corporations  should  be  cau- 
tiously granted,  arises  from  the  inviolability  of 
the  rights  acquired  under  them;  for,  notwith- 
standing the  reserved  power  in  the  charter  to 
modify  or  repeal,  an  interference  seriously 
affecting  this  species  of  property  is  calculated 
to  shake  public  confidence  in  the  security  of 
these  corporations  generally,  and  might  and 
probably  would  be  immediately  disastrous  to 
the  property  invested  under  their  faith,  in  the 
particular  instance  in  which  the  Legislature 
exercised  its  reserved  power.  This  wide  dis- 
tinction was  well  known  to  the  members  of 
the  Convention,  and  shows  that  the  clause  in 
the  Constitution  may  be  fully  satisfied  by  con- 
fining its  operation  to  the  case  of  private  cor- 
porations. Nor  can  it  be  admitted  that  it  was 
intended  to  restrict  the  action  of  the  Legisla- 
ture, in  the  municipal  regulations  of  the  State, 
as  to  one  place  more  than  another,  or  that  less 
latitude  was  to  be  given  to  such  regulations  in 
the  government  of  the  citizens  residing  within 
the  bounds  of  cities  and  villages,  than  of  those 
residing  in  towns  and  counties.  The  nature 
and  object  of  the  power  exercised,  and  the 
claims  of  those  concerned,  are  alike,  and  it  is 
difficult  to  discover  any  solid  reason  for  the 
distinction.  All  our  public  laws,  civil  and 
criminal,  however  important  or  severe  their 
operation,  enacted  for  the  good  government  of 
the  people  throughout  the  State,  are  passed  by 
majority  votes;  and  it  would  be  inconceivably 
strange,  if  laws  passed  with  a  view  to  a  more 
perfect  government  of  a  particular  place  (laws 
better  adapted  to  the  organization  of  society 
and  the  business  and  condition  of  the  governed 
residing  in  small  districts)  should  depend  upon 
a  different  and  greatly  restricted  rule  of  action 
on  the  part  of  the  Legislature. 

Judgment  affirmed. 

Public  corporations— Laws  affecting  may  be  passed 
by  majority  vote. 

Explained— 2  Denio,  386. 

Cited  in-21  Wend.,  580;  22  Wend.,  109: 23  Wend., 
126 :  23  Wend.,  682 ;  2  Hill,  31,  39 ;  7  Barb.,  421 ;  44  Ind., 
572 ;  41  Cal.,  532. 

General  Act  of  Legislature — Applies  to  public  cor- 
porations. Cited  in— 25  Wend.,  61 ;  2  Hill,  31,  29 ;  4 
Denio,  346 ;  31  N.  Y.,  191 ;  7  Barb.,  421 ;  28  How.  Pr., 
359, 375. 

Political  powers  of  corporations— Abrogation  of. 

Overruled— 4  Hill,  396 : 1  Denio.  12. 

Cited  in-3  Hill,  540 :  32  N.  Y.,  395 ;  34  N.  Y.,  668  ;  15 
Barb.,  211 ;  32  Barb.,  113 ;  37  Barb.,  424 ;  27  How.  Pr., 
a55 ;  2  Abb.  Pr.,  54 :  2  Rob.,  249 :  102  U.  S.,  511 ;  114 
Mass.,  597  ;  21  Wis.,  260 ;  73  111.,  552  ;  36  N.  J.  L.,  376  ;  13 
Am.  Rep.,  489  (53  N.  Y.,  142). 

Also  cited  in-90  N.  Y.,  161 : 1  Leg.  Obs..  164  ;  -10 
How.  U.  S.,  417;  6  Am.Bep.,  731  (45  Ala.,  696):  9  Am. 
Rep  ,  102  (23  Mich.,  483); 29  Am.  Rep.,  360  (6  Neb.  37). 


*OSBORN  0.   ETHERIDGE.    [*339 

Suit  by  Tenant  against  Landlord  for  Costs — 
Set-off. 

Where  the  demand  for  which  a  party  sues,  would 
not  have  been  a  proper  subject  of  set-off  in  an  action 
against  him,  no  demand  which  the  defendant  has 
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against  the  plaintiff  can  be  set  off  in  the  action  in 
his  favor.  Thus,  where  a  tenant  sued  his  landlord 
to  recover  the  costs  of  the  defense  of  summary  pro- 
ceedings instituted  by  the  latter,  it  was  held  that 
the  landlord  was  not  entitled  to  set  off  against  such 
demand  rent  due  to  him  from  his  tenant. 

Citations— 2  R.  S.,  234,  sec.  50.  sub.  5 ;  516,  sec.  49. 

TERROR  from  the  Herkimer  C.  P.  Osborn 
J-J  sued  Etheridge  in  a  justice's  court,  and 
presented  as  his  demand  a  bill  of  costs  accrued 
in  the  defense  of  summary  proceedings  insti- 
tuted by  Etheridge  as  landlord  against  him  as 
tenant,  under  the  statute  authorizing  such  pro- 
ceedings by  landlords  against  tenants  for  the 
non-payment  of  rent.  The  bill  consisted  of 
sundry  items — such  as  drawing  affidavit  to  op- 
pose application,  drawing  subpoena,  brief,  and 
attendances  before  judge — amounting,  togeth- 
er, to  the  sum  of  $9.94;  of  which  sum,  how- 
ever, Osborn  claimed  to  recover  only  $4.69. 
Etheridge  pleaded  the  general  issue,  and  gave 
notice  of  set-off  of  a  demand  for  rent  due  to 
him  from  Osborn  on  a  lease.  On  the  trial,  the 
defendant  admitted  the  plaintiff's  demand  of 
$4.69  to  be  correct,  and  proved  the  lease,  from 
which  it  appeared  that  the  plaintiff  was  in- 
debted to  him  $75  for  one  year's  rent.  The 
plaintiff  proved  that  the  defendant  had  failed 
to  perform  a  covenant  on  his  part  contained 
in  the  lease,  by  which  he  had  been  greatly 
damnified,  and  also  gave  in  evidence  a  record 
of  recovery  for  costs  in  his  favor  in  an  action 
of  replevin,  in  which  the  same  question  as  to 
the  right  of  Etheridge  to  recover  rent  upon  the 
lease  now  produced,  had  been  agitated  and  de- 
cided against  him.  The  justice  disallowed  the 
set-off,  and  gave  judgment  for  the  $4.69  ad- 
mitted by  the  defendant,  and  for  the  costs  of 
the  suit.  The  C.  P.  on  certiorari  reversed  the 
judgment  of  the  justice,  and  Osborn  sued  out 
a  writ  of  error. 

Mr.  A.  Osborn,  in  person. 

Mr.  F.  J.  Littlejohn,  for  defendant  in 
error. 

340*]       *By  the   Court,   Savage,    Ch.   J. 

[The  Chief  Justice,  after  disposing  of  the  ques- 
tions as  to  the  right  of  the  plaintiff  to  give  evi- 
dence of  the  breach  of  the  defendant's  covenant 
contained  in  the  lease,  and  as  to  the  former  re- 
covery, and  determining  that  the  claim  of  the 
defendant  for  rent  was  a  valid  and  subsisting 
demand,  proceeds  as  follows.]  The  only  re- 
maining question  is,  whether  the  set-off  was 
offered  in  a  suit,  founded  upon  a  demand  which 
was  itself  the  subject  of  set-off,  according  to 
law.  2  R.  S.,  234,  sec.  50,  sub.  5.  Such  de- 
mands must  arise  upon  judgment  or  upon  con- 
tract express  or  implied.  The  plaintiff's  claim 
for  costs  did  not  arise  upon  judgment,  nor 
upon  contract:  it  was  not  for  real  or  personal 
estate.nor  for  money  paid  or  services  rendered; 
nor  was  the  amount  liquidated,  or  capable  of 
liquidation  by  figures.  The  bill  of  costs,  which 
was  the  foundation  of  the  suit,  could  only  be 
liquidated  by  the  court  upon  the  testimony  to 
be  offered.  On  the  trial,  the  defendant  ad- 
mitted $4.69  to  be  due,  and  the  plaintiff  seems 
to  have  abandoned  the  residue  of  his  charges. 
This  is  an  action  upon  the  case  upon  the  stat- 
ute; and  if  there  is  any  contract  about  it,  it  is 
an  implied  contract  arising  out  of  the  fact  of 
the  landlord's  bringing  his  suit  before  the 
judge  to  recover  possession  of  his  land.  That 
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contract,  if  any,  must  be  an  implied  agreement 
to  pay  the  costs  of  the  tenant,  in  case  the  land- 
lord shall  fail  of  success.  2  R.  S. ,  516,  sec. 
49.  Had  the  statute  said  that  the  prevailing 
party  should  recover  costs  in  an  action  of  as- 
sumpsit,  there  would  be  more  plausibilty  in 
supposing  a  contract.  On  the  point  that  this 
was  an  action  in  which  a  set-off  could  not  be 
allowed.  I  am  inclined  to  think  the  justice  was 
correct,  and  of  course  that  theC.  P.  erred.  If 
I  am  right  in  this,  the  judgment  must  be  re- 
versed. 
Judgment  reversed. 

Cited  in— 6  Paige,  225 ;  2  Barb.,  263 ;  24  Barb.,  43 ;  1 
Sand.,  256 ;  6  Bos.,  638. 


*THE  PEOPLE  v.  STEVENS.  [*341 

Indictment  under  Statutes  Regulating  Taverns 
and  Groceries — Misdemeanor — Specific  Penal- 
ty— Cumulative  Remedies. 

A  party,  who  violates  the  provisions  of  the  Re- 
vised Statutes  in  respect  to  excise  and  the  regula- 
tion of  taverns  and  groceries,  may  be  indicted  and 
fined  for  such  violation,  notwithstanding  that  he 
has  been  sued  by  the  Overseers  of  the  Poor  of  the 
town  where  the  offense  was  committed,  and  the 
penalty  prescribed  by  the  statutes  collected  from 
him. 

Where  a  statute  creating  an  offense  imposes  a 
specific  penalty,  and  also  declares  that  the  offense 
shall  be  a  misdemeanor,  punishable  by  fine  and  im- 
prisonment, the  offender  is  subject  to  indictment  in 
like  manner  as  he  would  have  been  had  the  offense 
been  a  misdemeanor  at  common  law. 

Citations-1  R.  S.,  677 ;  Cro.  Jac.,  644 ;  1  Salk.,  45 ;  2 
Burr.,  803 ;  1  Burr.,  543. 

TERROR  from  the  Monroe  General  Sessions. 
J-J  The  defendant  was  indicted  in  Mar. ,  1834, 
for  having,  in  October  previous  thereto,  at  the 
Town  of  Parma,  in  the  County  of  Monroe, 
sold  strong  or  spiritous  liquors,  of  a  quantity 
less  than  5  gallons,  and  permitted  the  same 
to  be  drank  in  his  house,  without  having  a 
license  as  a  tavern-keeper.  He  pleaded,  in  bar 
of  the  prosecution,  that  Nov.  8, 1833,  he  was 
sued  in  a  j  ustice's  court  for  the  offenses  charged 
in  the  indictment,  by  the  Overseers  of  the 
Poor  of  the  Town  of  Parma,  in  an  action  of 
debt  for  the  penalty  given  by  the  statute,  in 
which  suit  judgment  was  rendered  against  him 
for  $25,  and  costs;  which  judgment  he  averred 
he  had  paid,  and  that  the  same  remained  un- 
reversed.  The  district  attorney  of  Monroe 
demurred  to  the  plea,  and  the  Court  of  Sessions 
adjudged  it  bad,  and  sentenced  the  defendant 
to  pay  a  fine  of  $100.  The  defendant  sued  out 
a  writ  of  error. 

Mr.  B.  R.  Wood,  for  the  plaintiff  in  error. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  people. 

By  the  Court,  Sutherland,  J.  The  15th 
section  of  that  portion  of  the  Revised  Statutes, 
which  treats  "Of  Excise  and  the  Regulation  of 
Taverns  and  Groceries,"  declares,  that  who- 
ever shall  sell  any  strong  or  spirituous  liquors, 
or  any  wines,  in  any  quantity  less  than  5  gal- 
lons at  a  time,  without  a  license,  shall  forfeit 


NOTE.—  Cumulative  remedies. 

A  statute  instituting  a  new  remedy  does  not  take 
away  a  pre-existing  remedy  without  express  words 
or  necessary  implication.  The  new  remedy  is  cumu- 
lative. See  Crittenden  v.  Wilson,  165,  note. 
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342*]  $25.  The  16th  section  imposes  *a  like 
penalty  upon  any  person  who  shall  sell  or  suf- 
fer to  be  sold  any  such  liquors,  or  wines,  to  be 
drank  upon  his  premises,  without  having  ob- 
tained a  license  as  a  tavern-keeper;  and  the 
19th  section  provides,  that  such  penalties  shall 
be  sued  for  by  the  Overseers  of  the  Poor  of  the 
town  where  the  offense  is  committed.  1  U.S., 
677,  el  se.q.  The  defendant  below  now  con- 
tends: 1.  That  no  indictment  will  lie  for  a 
violation  of  these  sections  of  the  Act,  because 
the  offense  was  created  entirely  by  the  statute, 
which  also  imposes  a  specific  penalty;  and  2. 
That  subjecting  the  party  to  a  penalty,  and 
also  to  an  indictment,  is  punishing  him  twice 
for  the  same  offense.  The  answer  to  both  these 
objections  will  be  found  in  the  25th  section  of 
the  Act,  which  declares  "that  all  offenses 
against  the  provision  of  this  title,  shall  be 
deemed  misdemeanors,  punishable  by  fine  and 
imprisonment." 

Where  a  statute  creates  a  new  offense,  by 
making  that  unlawful  which  was  lawful  be- 
fore, and  prescribes  a  particular  penalty  and 
mode  of  proceeding,  that  penalty  alone  can  be 
enforced.  The  offense  in  such  case  is  not  in- 
dictable. But  where  the  act  was  an  offense  at 
common  law,  a  cumulative  sanction  may  be 
imposed  by  statute:  and  in  such  case,  the  com- 
mon law  punishment  is  not  excluded — either 
or  both  may  be  enforced.  Cro.  Jac.,  644;  1 
Salk.,  45;  2  Burr.,  803,  per  Ld.  Mansfield.  In 
this  case,  although  a  specific  penalty  is  im- 
posed for  a  violation  of  these  sections  of  the 
Act,  the  Legislature  have  thought  proper  to 
declare  that  such  violations  shall  also  be 
deemed  misdemeanors,  and  be  punishable  by 
fine  and  imprisonment.  They  stand  upon  the 
same  footing  as  though  they  had  been  misde- 
meanors at  common  law,  and  the  statute  had 
then,  in  addition,  imposed  a  penalty.  1  Burr.. 
543. 

It  is,  undoubtedly,  competent  for  the  Legis- 
lature to  subject  any  particular  offense,  both 
to  a  penalty  and  a  criminal  prosecution ;  it  is 
not  punishing  the  same  offense  twice.  They 
are  but  parts  of  one  punishment;  they  both 
constitute  the  punishment  which  the  law  in- 
flicts upon  the  offense.  That  they  are  enforced 
in  different  modes  of  proceeding,  and  at  dif- 
ferent times,  does  not  affect  the  principle.  It 
343*]  might  as  well  be  *contended  that  a 
man  was  punished  twice,  when  he  was  both 
fined  and  imprisoned,  which  he  may  be  in  most 
misdemeanors. 

Judgment  affirmed. 

Cited  in— 15  Wend.,  217 ;  16  Wend.,  562 ;  17  N.  Y., 
517;  20  N.  Y.,  367 ;  22  N.  Y.,  198;  77  N.  Y.,  333;  16 
Hun,  579;  2  T.  &  C..  220;  16  How.  Pr.,  154;  7  Abb. 
Pr.,  84;  3  Park.,  563,  564,  687;  4  Park.,  33;  29  Am. 
Rep.  431  (14  Bush.,  625). 


BEACH  ET  AL.  «.  CHILD. 

Use  by  Tenants  in  Common,  of  Basin  Constructed 
by  Tliem,  and  Connecting  with  Public  Canal — 
Construction  of  Partition  Deed. 

Where  three  tenants  in  common  constructed  a 
basin  communicating  with  a  public  canal,  and  laid 
out  6  lots  of  the  width  of  35  feet  each,  facing  upon 
one  side  of  the  basin,  dividing  the  lots  between 
them  by  each  taking  two,  and  giving  to  each  pro- 
prietor the  privilege  of  erecting  warehouses  upon 
WEND.  13. 


his  lots,  extending  the  same  to  the  basin  ;  and  the 
grantee  of  one  or  the  original  proprietors  built  a 
pier  in  the  basin  in  front  of  his  lot,  on  the  line  be- 
tween it  and  the  lot  of  a  grantee  of  another  original 
proprietor,  whereby  the  latter  was  obstructed  in  the 
convenient  use  of  the  waters  of  the  basin  ;  i.  e.,  in 
the  lading  and  unlading  of  canal-boats  and  in  their 
free  passage  to  and  from  his  wharf  ;  it  was  held,  the 
owner  of  each  lot  was  entitled  to  the  use  of  the 
waters  of  the  basin,  by  laying  a  canal-boat  in  front 
of  his  own  lot,  extending  over  in  front  of  his  neigh- 
bor's lot,  when  such  neighbor  was  not  occupying 
the  basin  in  front  of  his  own  lot  in  its  appropriate 
use,  and  that  for  a  permanent  obstruction  in  such 
use  of  the  waters  of  the  basin,  by  the  erection  of  a 
pier,  an  action  on  the  case  might  be  sustained. 

Citations-2  Bl.  Com..  194  ;  2  Selw..  517,  n.;  1  Wend.. 
OK 


was  an  action  on  the  case,  tried  at  the 
1  Monroe  Circuit  in  Oct.,  1831,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  jury  found  a  special  verdict,  setting 
forth  the  following  facts:  In  1811,  Charles 
Carrol],  Nathaniel  Rochester,  and  William 
Fitzhugh,  became  the  owners  of  about  100 
acres  of  land,  lying  adjacent  to  the  great  falls 
on  the  Genesee  River,  and  now  included  with- 
in the  bounds  of  the  City  of  Rochester.  In 
Aug.,  1817,  they  made  partition  of  the  tract, 
which  was  remodeled  in  1822,  when,  among 
other  things,  they  agreed  to  excavate  or  form 
a  basin  upon  a  portion  of  the  100  acres,  to  be 
connected  with  the  Erie  Canal,  and  to  new  ar- 
range certain  mill-site  lots,  so  as  to  form  7  lots 
fronting  upon  the  basin,  and  upon  an  aqueduct 
connecting  it  with  the  Erie  Canal,  numbering 
the  lots  3,  4.  5,  6,  7,  8,  9.  The  lots  were  31 
feet  wide  and  60  feet  deep,  with  spaces  be- 
tween them  of  4  feet,  for  light.  Lots  Nos.  3 
and  4  were  assigned  as  the  share  of  Fitzhugh, 
*5  and  6  as  the  share  of  Rochester,  and  [*344 
7,  8  and  9  as  the  share  of  Carroll;  and  they, 
accordingly,  Sep.  19,  1822,  executed  a  parti- 
tion deed,  releasing  to  each  other  the  lots  as 
above  specified.  In  the  deed  was  contained  an 
agreement  for  the  making  of  the  basin  above 
referred  to,  at  the  joint  expense  of  the  parties 
to  the  deed;  "which  basin,"  it  was  declared, 
"  shall  be  the  common  property  of  the  parties 
to  this  indenture,  their  heirs  and  assigns  for- 
ever." In  front  of  the  lots,  i.  e.,  between  the 
lots  and  the  basin,  there  was  appropriated  a 
space  of  ground  called  a  common  way,  over 
which  the  parties  were  severally  authorized  by 
the  deed  of  partition,  to  erect  warehouses,  ex- 
tending from  their  lots  to  the  basin,  leaving  a 
passage  beneath  them  adjoining  the  basin  of  a 
certain  height  and  width,  so  as  not  to  obstruct 
the  free  passage  upon  the  common  way  or 
road.  In  1823  the  basin  was  completed,  and 
in  the  same  year  the  Erie  Canal  was  finished 
at  Rochester.  May  1,  1823,  Charles  Carroll, 
one  of  the  parties  to  the  partition  deed,  for  the 
consideration  of,  $2,050,  conveyed  lot  No.  7  to 
Thomas  Kempshall,  describing  it  as  35  feet  in 
width,  and  granting  the  privilege  of  taking 
water  from  a  raceway  running  in  front  of  the 
lots  3,  4,  5,  6,  7,  8,  and  of  extending  buildings 
on  posts  to  the  edge  of  the  basin,  alleged  to  be 
then  making  by  Charles  Carroll,  William  Fitz- 
hugh and  Nathaniel  Rochester,  "  together 
with  the  same  privilege  of  wharfage,  of  load- 
ing and  unloading  boats,  on  said  thirty-five 
feet,  that  the  said  Charles  is  entitled  to  by  said 
deed"  (meaning  the  partition  deed  of  19th 
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September,  1822) ;  "  said  Kempshall  not  to 
bear  any  part  of  the  expense  of  making  said 
basin,  but  to  be  at  the  same  expense  of  keep- 
ing it  in  repair  that  the  said  Charles  would 
have  been  liable  to  for  the  said  mill  site."  "  It 
being  hereby  intended  to  convey  the  said  mill: 
site  No.  7,  with  the  same  privileges  and  im- 
munities, and  subject  to  the  same  limitations 
and  restrictions,  and  expenses  of  repairing  the 
works,  that  the  said  Charles  would  have  been 
entitled  to  enjoy,  and  liable  to  incur  by  the 
above  mentioned  deed."  Jan.  11, 1828,  Kemp- 
shall  conveyed  five  eighths  of  the  premises  last 
mentioned  to  E.  S.  Beach  &  H.  Kennedy,  to- 
gether with  the  same  privileges  and  subject  to 
the  same  restrictions  contained  in  the  deed 
345*]  from  Carroll  to  him;  *and  in  the  same 
year  Kempshall,  Beach  &  Kennedy,  erected  a 
flouring  mill  on  mill  sites  Nos.  7,  8,  9  and 
10,  at  an  expense  of  $50,000,  and  constructed 
a  warehouse  over  the  road  in  front  of  lot  No. 
7,  extending  to  the  canal  basin,  of  the  same 
width  as  lot  No.  7,  and  projecting  over  the 
east  wall  of  the  basin  about  6  feet,  so  that  by 
means  of  machinery  and  an  elevator,  they 
were  enabled  to  take  wheat  out  of  boats  lying 
in  the  canal.  The  canal-boats  are  70  feet  long, 
and  to  enable  Kempshall,  Beach  &  Kennedy  to 
take  the  wheat  from  a  boat  most  commodious- 
ly,  and  with  the  least  loss  of  time,  the  boat 
should  so  lie  in  the  basin  that  its  middle  should 
be  opposite  to  the  center  of  the  warehouse,  and 
under  the  elevator;  but  to  place  a  boat  in  such 
a  situation,  one  end  of  it  must  necessarily  be  in 
front  of  lot  No.  6,  and  the  other  end  in  front 
of  lot  No.  8;  and  when  the  boat  was  shoved 
still  further  north,  so  as  to  take  the  wheat  from 
the  stern,  it  would  cover  the  whole  front  of 
No.  6.  Oct.  1,  1830,  the  defendant  in  this 
cause,  who  was  the  owner  of  lot  No.  6,  put 
down  a  pier  of  timber  and  stone  in  the  basin 
in  front  of  his  lot  No.  6,  on  the  line  between  it 
and  lot  No.  7,  which  pier  extended  from  the 
shore  into  the  basin  12  feet,  and  was  of  the 
width  of  6  feet,  and  effectually  prevented 
boats  lying  at  No.  7,  from  occupying  any  por- 
tion of  the  wharf  in  front  of  No.  6,  whilst  un- 
loading, or  from  shoving  forward  in  front  of 
No.  6  to  get  out  after  they  had  unloaded.  The 
pier  was  continued  about  6  months,  when  it 
was  removed  by  an  arrangement  between  the 
parties;  this  suit,  however,  which  was  com- 
menced before,  was  continued  to  try  the  right. 
On  the  part  of  the  defendant  it  was  shown, 
that  in  Oct.,  1822,  he  became  invested  with  the 
title  of  Nathaniel  Rochester,  to  all  the  prem- 
ises covered  by  the  7  mill-site  lots  and  by  the 
basin.  Dec.  10,  1823,  the  executor  of  Charles 
Carroll  conveyed  to  the  defendant  and  to  Will- 
iam Fitzhugh,  all  the  right,  title  and  interest 
of  the  testator  to  the  basin,  the  grounds  form- 
ing the  same,  and  the  wharves  adjoining  it, 
except  the  wharfage  of  lots  Nos,  7  and  8,  and 
the  privileges  appertaining  to  those  lots;  and 
May  30,  1825,  the  same  executor  conveyed  to 
346*]  the  defendant  *and  to  William  Fitz- 
hugh, lots  Nos.  8  and  9,  together  with  all  the 
privileges  of  water  which,  by  the  partition 
deed  of  Sep.  19,  1822,  were  allotted  to  mill- 
sites  Nos.  7,  8  and  9,  except  what  had  been 
previously  sold  and  conveyed  by  the  testator 
to  Thomas  Kempshall.  Those  lots,  Nos.  8  and 
9,  were  subsequently,  to  wit:  in  Dec.,  1826, 
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conveyed  by  the  defendant  and  Fitzhugh,  to 
Kempshall,  Beach  &  Kennedy,  the  plaintiffs 
in  this  case.  The  jurors  further  find,  that 
from  the  north  line  of  mill  lot  No.  7,  to  the 
south  line  of  the  basin,  which  is  a  distance  of 
90  feet,  and  embraces  the  whole  front  of  lota 
Nos.  7,  8  and  9,  there  is  no  obstruction  what- 
ever to  a  boat  lying  along  the  cast  wall  of  the 
basin.  The  jurors  say  that  if  the  court  shall 
be  of  opinion  that  the  defendant  is  guilty  of 
unlawfully  obstructing  the  plaintiffs  in  the  use 
of  the  waters  of  the  basin,  by  preventing  them 
from  laying  their  canal-boats  in  front  of  lot 
No.  6,  for  the  purpose  of  loading  and  unload- 
ing at  No.  7,  then  they  assess  the  plaintiffs' 
damages  at  $100;  and  if  the  court  shall  be  of 
opinion  that  the  obstruction  consists  only  in 
preventing  the  plaintiffs  from  the  use  of  the 
waters  of  the  basin  in  front  of  No.  6,  by  ob- 
structing the  free  passage  of  a  boat  after  being 
loaded  or  unloaded  at  No.  7,  then  they  asses* 
the  plaintiffs'  damages  at  $1;  but  if,  etc.,  they 
say  the  defendant  is  not  guilty. 

Mr.  J.  C.  Spencer,  for  the  plaintiffs. 

Mr.  D.  D.  Barnard,  for  the  defendant. 

By  the  Court,  Nelson,  J.  All  the  rights  and 
privileges  to  the  use  of  the  basin,  possessed  by- 
Charles  Carroll,  under  the  deed  of  partition 
bearing  date  Sep.  19,  1822,  and  which  he  would 
have  been  entitled  to  enjoy  in  the  occupation 
of  mill-site  No.  7,  for  its  benefit  and  conven- 
ience as  such,  he  conveyed  to  Kempshall, by  his 
deed  of  May  21 ;  1823,  in  terms  too  special  and 
explicit  to  be  misunderstood.  After  describ- 
ing the  privileges  granted  and  restrictions  im- 
posed, he  adds:  "  It  being  hereby  intended  to 
convey  the  said  mill  site  number  seven,  with 
the  same  privileges  and  immunities,  and  sub 
ject  to  the  same  limitations  and  restrictions, and 
expenses  *of  repairing  the  works,  that  [*347 
the  said  Charles  would  have  been  entitled  to 
enjoy,  and  liable  to  incur  by  the  above  men- 
tioned deed"  (meaning  the  partition  deed).  The 
question  presented  in  the  special  verdict  is  to  be 
decided  as  if  it  had  arisen  between  Carroll  in 
the  occupation  of  the  mill  on  this  lot  and  his 
co-tenants  under  the  partition  deed  and,  in 
truth,  involves,  simply,  a  construction  of  that 
instrument.  Though  the  defendant  is  one  of 
his  co-assignees  of  the  basin,  and  of  all  the 
rights  belonging  thereto,  under  a  deed  of  the 
executor  of  Dec.  10,  1823,  yet  that  conveyance 
must  be  taken  subject  to  the  rights  previously 
granted  to  Kempshall,  and  it  in  no  way  varies 
the  case.  The  basin  was  made  upon  land  be- 
longing in  common  to  the  parties;  and  it  was 
agreed  in  the  partition  deed  of  1822,  to  be  made 
at  their  joint  expense,  and  to  be  the  common 
property  of  the  parties  to  the  deed  of  partition, 
their  heirs  and  assigns  forever.  The  deed  also 
provides  for  the  building,  by  each,  of  ware- 
houses in  front  of  his  respective  mill-sites 
across  a  common  way,  the  extent  of  his  lots  to 
the  margin  of  the  basin,  which  was  obviously 
constructed  for  the  special  convenience  and  ac- 
commodation of  the  many  valuable  mill-sites 
belonging  to  the  parties  in  that  neighborhood, 
while  at  the  same  time  it  afforded  facilities  to 
other  branches  of  business,  thereby  benefiting 
their  other  lots,  besides  creating  a  revenue  from 
anchorage,  wharfage,  etc. 

There  is  nothing  in  the  deed  of  partition  ex- 
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pressly  regulating  or  restricting  the  use  of  their 
common  interest,  and  it  is  left,  therefore,  to  the 
operation  of  law.  Being  tenants  in  common, 
they  are  possessed  per  my  el  per  tout,  and  upon 
strict  principles,  applicable  to  this  estate,  each 
is  entitled  to  the  use  and  enjoyment  of  every 
part  of  the  basin — one  part  as  much  as  another. 
2B1.,  Com.,  194.  Looking  at  the  subject,  how- 
ever, with  regard  to  the  division  of  the  mill 
lots,  and  that  the  basin  was  constructed  in  part, 
at  least,  for  the  benefit  and  accommodation  of 
those  lots,  this  general  right  of  each,  legally 
flowing  from  the  nature  of  the  estate,  should 
be  deemed  so  far  qualified  by  the  deed  of  par- 
tition, by  implication  of  law,  as  to  admit  the 
application  of  the  maxim  sicutere  tuo,  ut  alien- 
urn  non  IcRdas;  and  neither  party  ought  to  be 
permitted  so  to  occupy  the  basin  or  use  this 
348*]  common  right  in  front  of  his  *own  lot 
as  permanently  to  do  injury  to  the  rights  of  the 
others.  So  far,  and  for  this  purpose,  there  is  a 
species  of  severance  of  the  common  right,  and 
of  its  enjoyment.  Under  this  maxim;  the  rem- 
edy on  the  case  would  be  appropriate,  if  the 
injury  was  established,  and  is  the  only  one  at 
law  to  which  the  plaintiff  can  resort.  Carroll 
owning  the  fee,  and  being  tenant  in  common 
with  the  defendant,  might  also,  perhaps,  have 
sustained  an  action  of  ejectment  upon  the 
ground  of  an  actual  ouster  from  the  possession, 
2  Selw.,  517,  and  n.;  1  Wend.,  52,  resting  upon 
the  remedy  incident  to  his  principal  interest  or 
fee. 

It  does  not  appear  to  be  denied  but  that  the 
original  proprietors  would  have  been  entitled 
to  the  right  now  claimed  by  the  plaintiffs  as 
against  each  other;  but  it  is  supposed  that  the 
plaintiffs  have  not  been  invested  with  such 
right.  The  argument  is,  that  the  basin  was  a 
separate  and  distinct  piece  of  property,  held  in 
common  by  them,  except  the  east  bank  or 
wharf,  which  was  divided  and  held  in  several- 
ly for  specified  objects;  that  the  plaintiffs  by 
their  deed  only  acquired  a  several  portion  of 
such  wharf  belonging  to  Carroll,  without  any 
interest  or  right  in  the  basin,  except  to  use  it 
reasonably  as  a  way  of  ingress,  egress,  and  re- 
gress to  and  from  such  wharf.  The  soundness 
of  the  argument,  upon  this  view,  must  depend 
upon  a  construction  of  the  deed  to  Kempshall 
of  mill-site  No.  7.  We  have  before  expressed 
our  opinion  of  the  true  construction  of  that 
deed,  and  will  only  add,  that  it  in  terms  con- 
veys to  him  "  the  same  privilege  of  wharfage; 
of  loading  and  unloading  boats  on  said  thirty- 
five  feet  (the  width  of  the  lot),  that  the  said 
Charles  is  entitled  to  by  said  deed  (meaning 
the  partition  deed);  the  said  Kempshall  not  to 
bear  any  part  of  the  expense  of  making  the 
basin,  but  to  beat  the  same  expense  of  keeping 
it  in  repair  that  the  said  Charles  would  have 
been  liable  to  for  said  mill-site."  It  is  true  that 
the  plaintiffs  are  only  entitled  to  the  use  of  the 
basin,  as  an  easement  in  going  to  and  from  their 
mill-lot,  and  for  the  purpose  of  loading  and  un- 
loading their  boats,  but  they  are  also  entitled 
to  the  enjoyment  of  these  privileges  to  the 
fullest  extent;  and  in  the  most  ample  manner 
that  belonged  to  their  grantors.  They  have  paid 
for  these  privileges,  and  are  perpetually  sub- 
349*]  ject  to  the  *expense  of  repairs  in  the 
proportion  this  lot  bears  to  the  others.  The  deed 
being  the  act  of  Carroll,  should,  upon  well  set- 
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tied  principles,  if  there  be  any  obscurity  in  its 
terms,  be  construed  most  strongly  against  him, 
and  liberally  and  beneficially  for  the  grantee. 
Being  himself  a  tenant  in  common  in  the  basin, 
and  having  built  it  in  part  for  the  accommo- 
dation of  the  mill-lots,  he  would,  beyond  all 
doubt,  have  been  entitled  to  use  it,  and  would 
have  used  it  in  the  most  practicable  and  con- 
venient manner  for  the  purposes  specified,  hav- 
ing a  due  regard  to  the  rights  of  his  co-tenants; 
and  they,  in  turn,  would  have  been  entitled  to 
a  reciprocal  enjoyment.  Such  a  use  the  plaint- 
iffs have  bought.  That  the  pier  of  the  defend- 
ant is  a  permanent  obstruction  and  impediment 
to  the  use  of  the  basin,  both  in  loading  and  un- 
loading boats  at  the  plaintiffs'  wharf,  and  in 
departing  from  such  wharf,  is  admitted.  It  ex- 
cludes them  from  the  water  in  front  of  the  de- 
fendant's lot,  to  the  extent  of  12  feet  from  the 
wharf,  at  all  times,  whether  used  by  him  or 
not,  and  is  virtually  an  exclusive  appropriation 
of  that  part  of  the  basin.  If  the  defendant  can 
thus  obstruct  or  embarrass  this  use,  the  other 
co-tenants,  if  owners  of  the  lots,  can  do  the 
same;  and  had  they  done  so,  it  would  neces- 
sarily have  created  a  very  serious  inconven- 
ience to  all  parties.  The  assignees  of  the  lots 
possessing  like  privileges  with  the  plaintiffs 
may  also  erect  a  pier;  for  if  the  pier  of  the 
plaintiffs  is  a  convenience  to  the  operations  con- 
nected with  the  mill  lots,  they  have  the  same 
right  to  build  one  ;  and  if  a  detriment,  to  de- 
molish it.  In  regard  to  this  use  of  the  basin, 
the  rights  of  the  mill  owners,  as  contradis- 
tinguished from  those  of  the  original  proprie- 
tors, are  paramount  ;  they  were  granted  out 
of  the  original  rights,  and  must  be  first  satis- 
fied. Proprietors,  as  owners  of  the  mill-sites, 
have,  of  course,  concurrent  rights  and  priv- 
ileges. 

It  was  said,  on  the  argument,  that  as  the 
original  proprietors  in  their  division  of  the  mill- 
sites  possessed  a  width  equal  to  the  length  of  a 
canal-boat,  the  inconvenience  complained  of 
could  not  have  existed  to  them,  and  it  was  in- 
ferred that  this  view  probably  entered  into  their 
consideration  in  the  division.  The  facts  abun- 
dantly refute  this  argument — each  mill-site,  ac- 
cording to  the  division,  measuring  but  thirty- 
one  feet,  besides  *two  feet  on  each  side  [*35O 
for  air  and  light.  Though  the  aggregate  of  lots 
happened  to  exceed  the  length  of  a  canal-boat, 
it  was  not  the  design  of  the  proprietors  thus  to 
sell  or  occupy  them,  as  is  obvious  from  the  size 
of  the  lots,  each  of  which  is  specially  provided 
for  as  to  water,  common  way,  warehouse,  etc. 
It  may  be  added,  that  the  basin  being  made  for 
the  purpose,  as  is  obvious,  of  admitting  canal - 
boats  to  the  mill  lots,  the  convenient  use  of 
them  may  be  considered  as  having  been  espe- 
cially provided  for,  and  affords  additional 
strength  and  weight  to  the  views  of  the  plaint- 
iffs. There  is  no  pretense  for  saying  they 
should  cut  their  boats  down  to  the  size  of  the 
mill  lot,  or  suffer  the  inconvenience  imposed 
upon  them. 

It  was  also  said  that  all  the  owners  of  lots 
adjoining  the  basin  had  the  same  rights  which 
belonged  to  the  plaintiffs,  and  that  they  did 
not  pretend  to  make  the  claims  which  were 
made  by  the  plaintiffs.  Whether  this  be  so  or 
not,  we  cannot  say;  and  whether  they  have  the 
same  rights  as  the  plaintiffs,  must  depend  upon 
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their  deeds.  We  put  the  right  of  the  plaintiffs 
upon  express  grant,  and  any  other  person  show- 
ing a  similar  conveyance  would,  of  course,  be 
entitled  to  the  same  privileges. 

From  the  foregoing  principles  discussed  and 
applied  to  the  special  verdict,  and  in  pursu- 
ance of  its  directions,  it  necessarily  follows 
that  the  plaintiffs  are  entitled  to  the  judgment 
for  $1,  for  obstructing  the  passage  to  and  from 
their  wharf;  and  also  to  judgment  for  the  $100, 
for  preventing  them,  by  means  of  the  same  ob- 
struction, from  laying  their  boats  in  front  of 
the  defendant's  wharf,  for  the  purpose  of  load- 
ing and  unloading,  when  not  in  the  use  of  him- 
self or  some  other  common  owner.  The  judg- 
ment of  the  $100  follows  from  the  principle  of 
law  arising  from  the  estate  in  common  in  the 
basin,  and  the  qualification  derived  from  the 
construction  of  the  deed  of  partition,  that  each 
proprietor  of  the  mill-site  must  so  use  this  com- 
mon right  as  not  substantially  to  injure  his 
neighbor.  When  the  basin  in  front  of  the  wharf 
of  one  of  the  parties  is  not  in  the  appropriate 
use  of  the  owners  of  the  wharf,  the  right  to  oc- 
cupy it  is  then  free,  and  may  be  enjoyed  by 
either  of  the  other  parties,  in  the  same  manner 
as  he  may  use  the  basin  in  front  of  his  own 
lot. 

Judgment  for  plaintiffs. 

Affirmed-22  Wend.,  558. 
Cited  in— 49  N.  Y.,  69. 
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*THE  PEOPLE 

v. 
JOSEPH  DAMON. 


Incompetent  Juror — May  be  Set  aside  in  Sound 
Discretion  of  the  Court  any  Time  Before  Evi- 
dence is  Chven.  . 

A  juror,  who  after  he  is  sworn  in  chief  and  has 
taken  his  seat,  is  discovered  to  be  incompetent  to 
serve,  may,  in  the  exercise  of  a  sound  discretion,  be 
set  aside  by  the  court  at  any  time  before  evidence  is 
given  ;  and  this  may  be  done  even  in  a  capital  case, 
and  as  well  for  cause  existing  before  as  after  the  ju- 
ror was  sworn. 

A  person  whose  opinions  are  such  as  to  preclude 
him  from  finding  a  defendant  guilty  of  an  offense 
punishable  with  death,  is  an  incompetent  juror  on 
the  trial  of  an  indictment  for  an  offense  subjecting 
to  that  punishment ;  it  is  not  the  opinions  on  this 
subject  of  the  religious  denomination  to  which  he 
belongs  which  exclude  him,  but  his  own  opinions ; 
and  therefore,  if  he  entertains  them,  though  he  does 
not  belong  to  a  religious  denomination.he  is  incom- 
petent to  serve  as  a  juror. 

eitations— t  Hawk.,  387,  ch.  43;  Cro.  Car.,  271;  Yelv., 
24;  2  R.  S.,  734,  sec.  12. 

rpHE  prisoner,  Joseph  Damon,  was  tried  at 
JL  the  Chautauqua  Oyer  and  Terminer.onan 
indictment  for  murder.  On  the  impaneling  of 
the  petit  jury  for  the  trial  of  the  prisoner,  aft- 
er the  fourth  juror  had  been  sworn  in  chief  and 
taken  his  seat,  the  district  attorney  inquired  of 
him  whether  he  had  conscientious  scruples 
against  finding  a  verdict  of  guilty  for  an  of- 
fense punishable  with  death.  The  counsel  for 
the  prisoner  objected  that  the  inquiry  was  too 
late — that  after  the  juror  was  sworn  in  chief 
he  could  not  be  objected  to.  The  court  over- 
ruled the  objection,  and  the  juror  being  sworn 
to  answer  inquiries,  stated  that  he  belonged  to 
a  religious  denomination  who  had  scruples  of 
conscience  against  finding  a  verdict  of  guilty  in 
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a  case  punishable  with  death,  and  that  he  had 
such  scruples.  He  was  set  aside  by  the  court. 
Another  juror  was  drawn,  who,  at  the  request 
of  the  district  attorney,  was  sworn  to  answer 
such  questions  as  should  be  put  to  him  touch- 
ing his  conscientious  scruples  against  finding  a 
verdict  of  guilty  for  an  offense  punishable  with 
death  and,  on  inquiry,  answered  that  he  had 
such  scruples.  The  counsel  for  the  prisoner 
insisted  that  the  statute  prohibiting  jurors  in 
such  cases  from  serving,  required  that  the  ju- 
rors so  to  be  prohibited  should  belong  to  a  relig- 
ious denomination  whose  opinions  are  such  as 
to  preclude  them  from  finding  any  defendant 
guilty  of  an  offense  punishable  with  death. 
The  court  decided  that  the  individual  opinions 
of  the  *juror  were  the  proper  subject  [*352 
of  inquiry.  The  juror  stated  that  he  belonged 
to  a  religious  denomination,  and  that  he  had 
conscientious  scruples  against  finding  a  verdict 
of  guilty  in  a  case  punishable  with  death;  that 
the  opinion  he  thus  entertained  was  not  gener- 
al among  the  members  of  the  religious  denom- 
ination to  which  he  belonged,  and  such  opin- 
ion was  not  a  distinguishing  tenet  of  that  de- 
nomination,but  that  it  was  the  opinion  of  some 
others  as  well  as  his  own.  The  court  set  him 
aside.  A  third  juror  was  drawn,  who  stated 
that  he  did  not  belong  to  any  religious  denom- 
ination, but  had  conscientious  scruples  against 
finding  a  verdict  of  guilty  in  a  case  punishable 
with  death,  and  he  also  was  set  aside.  To 
these  several  decisions  of  the  court,  excluding 
the  jurors  from  the  panel,  the  counsel  for  the 
prisoner  excepted.  The  panel  was  then  com- 
pleted by  approved  jurors,  who  found  the  pris- 
oner guilty.  A  case  was  made  for  the  advice 
of  this  court,  and  the  sentence  respited. 

Mr.  J.  A.  Spencer,  for  the  prisoner. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  people. 

By  the  Court,  Savage,  Ch.  J.  There  are 
two  questions  arising  in  this  case:  1.  Can  a  ju- 
ror be  challenged  after  he  is  sworn  ?  2.  Can  a 
juror,  who  has  conscientious  scruples  against 
finding  a  verdict  of  guilty  in  a  case  punishable 
with  death,  be  allowed  to  serve  as  a  juror  on 
the  trial  of  an  indictment  for  an  offense  pun- 
ishable with  death,  unless  he  belongs  to  a  re- 
ligious denomination  who,  as  a  denomination, 
entertain  such  scruples  ? 

The  regular  practice  is  to  challenge  jurors 
as  they  come  to  the  book  to  be  sworn,  and  be- 
fore they  are  sworn  ;  but  I  apprehend  this  is 
matter  of  practice,  and  may  be  departed  from 
in  the  discretion  of  the  court.  The  object  is  to 
give  the  prisoner  a  fair  trial;  and  if  it  be  made 
to  appear,  even  after  a  juror  is  sworn,  that  he 
is  totally  incompetent  by  reason  of  having  pre- 
judged the  case,  it  is  not  then  too  late  to  set 
him  aside  and  call  another.  It  is,  indeed,  laid 
down  in  the  old  books  that  it  cannot  be  done. 
Hawkins  says  a  juror  cannot  be  challenged 
*after  he  was  sworn,  unless  for  some  [*353 
cause  which  happened  after  he  was  sworn  (ac- 
cording to  the  greater  number  of  authorities), 
and  cites  the  year  books.  4  Hawk.,  387,ch.43. 
In  TyndaU's  case,  Cro.  Car.,  271,  the  prisoner 
challenged  the  foreman  of  the  jury,  but  he  was 
sworn  by  the  clerk  before  the  challenge  was 
heard  by  the  court  and,  therefore,  without  the 
assent  of  the  Attorney-General  then  present ; 
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they  would  not  alter  the  record  ;  and  because 
the  Attorney- General  would  not  consent  to  al- 
ter the  record,  the  challenge  was  disallowed. 
In  Wharton's  case,  Yelv. ,  24.  upon  the  arraign- 
ment of  the  prisoner  for  murder,  on  the  first 
day  11  jurors  appeared  and  were  sworn  ;  one 
was  challenged,  and  for  that  time  the  trial  was 
stayed.  Upon  a  tales  taken  at  another  day, 
when  the  jury  appeared,  one  of  the  jurors  who 
had  been  sworn  was  challenged  for  cause 
which  existed  before  he  was  sworn.  Upon  a 
doubt  arising  among  the  judges  of  the  K.  B. , 
Yelverton  went  into  the  C.  P.  to  know  their 
opinion.  The  opinion  was,  that  the  Queen 
could  not  have  the  challenge  after  the  juror 
had  been  sworn.  Another  matter  of  doubt 
was,  whether  those  already  sworn  should  not 
be  sworn  over  again,  and  the  court  held  that 
they  must  be  sworn  again.  The  jury  acquitted 
the  prisoner ;  "  wherefore,"  says  the  reporter, 
"Popham,  Gawly  and  Fenner  fuerunt  valde 
irali,  and  all  the  jurors  were  committed  and 
fined,  and  bound  to  their  good  behavior."  In 
the  first  of  these  cases,  the  reason  given  for  the 
decision  of  the  court  is  not  one  calculated  to 
give  us  very  elevated  notions  of  the  criminal 
justice  in  the  reign  of  Charles  I.  Because  the 
Attorney-General  would  not  consent  to  alter 
the  record,  by  striking  out  the  name  of  one  ju- 
ror and  insert  another,  therefore  an  incompe- 
tent juror  must  serve.  In  the  second  an  in- 
competent juror  was  permitted  to  sit,  because 
the  Attorney-General  was  not  aware,  until 
sworn,  of  his  relation  to  one  of  the  prisoners  ; 
and  this  although  they  admitted  that  the  oath 
administered  was  of  no  effect,  by  directing 
him  to  be  sworn  a  second  time.  The  verdict 
was  such  as  should  have  been  expected  and, 
it  would  seem,  ought  not  to  have  called  down 
upon  the  whole  jury  the  signal  vengeance  of 
the  court.  It  must  have  been  a  clear  case  of 
354*]  guilt ;  and  because  the  court  *would 
not  exercise  a  proper  discretion  in  rejecting  an 
incompetent  juror,  before  the  jury  was  com- 
pleted or  the  trial  commenced,  they  found 
themselves  called  upon  to  punish  the  whole 
jury  who,  probably, were  led  astray  by  the  im- 
proper person  who  was  permitted  to  be  one  of 
their  number.  Hawkins  intimates  there  are 
authorities  the  other  way;  but  I  apprehend  no 
authority  can  be  necessary  to  sustain  the  propo- 
sition, that  the  court  may  and  should,  in  its 
discretion,  set  aside  all  persons  who  are  in- 
competent jurors,  at  any  time  before  evidence 
is  given. 

As  to  the  other  questions  arising  upon  this 
case,  the  Statutes  of  1801  and  1813  contain  this 
provision:  "That  no  Quaker  or  reputed  Quaker 
shall  be  compelled  to  serve  as  a  juror  upon  the 
trial  of  any  indictment  for  treason  or  murder." 
The  reason  for  this  exception  was,  because  the 
denomination  of  Christians  called  Quakers 
were  known  to  entertain  the  opinion  that  cap- 
ital punishments  are  improper;  and  the  Legis- 
lature, considering  such  persons  incompetent 
jurors  in  the  cases  specified,  declared  that  they 
should  not  be  compelled  to  serve.  At  the  time 
those  laws  were  passed,  it  was  supposed  that 
such  opinions  were  peculiar  to  the  people  called 
Quakers.  Subsequently,  however,  the  Legis- 
lature being  iniormed,  no  doubt,  that  the  pro- 
priety of  capital  punishment  has  been  denied 
by  many  persons  other  than  Quakers,  have  in 
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the  Revised  Statutes  inserted  a  provision  cal- 
culated to  reach  every  case.  It  is  as  follows: 
"Persons  of  any  religious  denomination,  whose 
opinions  are  such  as  to  preclude  them  from 
finding  any  defendant  guilty  of  an  offense  pun- 
ishable with  death,  shall  not  be  compelled  or 
allowed  to  serve  as  jurors  on  the  trial  of  an 
indictment  for  any  offense  punishable  with 
death."  2  R.  S.,  734,  sec.  12.  It  has  been  con- 
tended that  this  section  embraces  those  only 
who  belong  to  a  religious  denomination  hold- 
ing the  opinions  in  question.  The  statute 
should  not  receive  so  narrow  a  construction. 
It  is  not  the  opinions  of  the  denomination  which 
render  the  juror  unfit  to  serve,  but  his  own 
opinions.  The  words  "of  any  religious  de- 
nomination," I  apprehend,  were  inserted  be- 
cause it  was  not  supposed  that  such  opinions 
were  entertained  by  any  but  such  as  belonged 
to  some  denomination.  The  principle  of  the 
statute  is,  that  any  *person  entertain-  [*355 
ing  such  an  opinion  is  unfit  to  be  a  juror  in 
such  a '  case,  because  his  conscience  will  not 
permit  him  to  find  the  defendant  guilty,  when 
death  will  be  the  consequence  of  the  verdict, 
however  conclusive  the  evidence  may  be.  Such 
a  person  is  unfit;  he  has  prejudged  the  ques- 
tion ;  he  has  made  up  his  verdict  without  hear- 
ing the  evidence,  and  ought  to  be  excluded 
upon  common  law  principles.  It  would  be  a 
solemn  mockery  to  go  through  the  forms  of  a 
trial  with  such  a  jury,  or  even  with  one  such 
juror.  The  prisoner  is  sure  to  be  acquitted  in- 
dependent of  the  question  of  guilt  or  innocence. 
It  would  be  a  misnomer  to  call  such  a  proceed- 
ing a  trial. 

The  Oyer  and  Terminer  decided  correctly,  and 
are  advised  to  render  judgment  upon  the  convic- 
tion. 

Distinguished— 3  Park.,  203. 

Cited  in— 13  Abb.  N.  8.,  372,  n.;  6  Park.,  247. 


THE  PEOPLE,  ex  rel.  GEORGE  TIBBITS, 

V. 

THE  CANAL  APPRAISERS. 

Proprietors  of  Islands  Own  to  Center  of  Stream 
Separating  them — Exceptions —  Wlwre  Stream 
is  Navigable  Public  have  an  Easement  to  that 
Extent — The  State  Cannot  Divert  the  Water, 
or  in  any  Manner  Render  it  Less  Useful  to 
the  Proprietors  of  the  Shores,  without  Due 
Compensation — Constitution,  and  Statutes  — 
Grants  by  Legislature  of  Islands  in  Streams 
where  Tide  does  not  Ebb  and  Flow. 

The  proprietors  of  islands,  separated  by  a  stream 
in  which  the  tide  does  not  ebb  and  flow,  own  re- 
spectively to  the  center  of  the  stream,  unless  the 
language  of  the  grants  under  which  the  islands  are 
held  is  such  as  clearly  and  unequivocally  to  show 
that  the  intent  of  the  parties  was,  that  the  grants 
should  not  extend  beyond  the  water's  edge. 

Where  the  stream  is  navigable  for  either  boats  or 
rafts,  the  public  have  a  right  to  use  it  for  those  pur- 
poses, and  the  rights  of  the  adjoining  proprietors 
ate  subject  to  the  public  easement :  but  the  State 
cannot  divert  the  water  of  the  stream,  or  interfere 
with  it  in  any  other  manner  which  will  render  it 
less  useful  to  the  proprietors  of  the  adjacent  shores. 

If,  in  the  improvement  of  a  navigable  river  by  the 
State  by  the  erection  of  a  dam,  a  waterfall  in  a  trib- 
utary stream  not  navigable,  belonging  to  an  indi- 


NOTE. — Boundaries— Lands  bounded  by  rivers.  See, 
Ex  parte  Jennings,  6  Cow.,  518,  note. 
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victual,  is  overflowed  and  destroyed :  such  individ- 
ual, within  the  meaning  and  spirit  both  of  the  Con- 
stitution and  the  Canal  Laws,  is  entitled  to  compen- 
sation for  the  injury  sustained,  equally  as  if  his 
property  had  been  taken  for  public  use. 

Grants  by  the  Legislature  of  islands,  in  rivers  and 
streams  where  the  tide  does  not  ebb  and  flow,  al- 
though made  during:  a  long  series  of  years,  will  hot 
justify  the  conclusion  that  the  principle  of  the  com- 
mon law  has  not  been  adopted  here,  that  grants  of 
lands  bounded  upon  rivers  or  streams  where  the 
tide  does  not  ebb  or  flow,  carry  the  exclusive  rights 
of  the  grantees  to  the  middle  of  the  stream  ;  or  hav- 
ing been  adopted,  that  it  has  ever  been  legally  ab- 
rogated or  exploded. 

Citations— 6  Cow.,  518, 548,  551,  note ;  3  Kent,  Com., 
427-430 :  Hale,  De  Jure  Marts,  ch.,  4,  5 ;  Doug.,  425  ; 
3Cai.,318;  10  Johns.,  236;  17  Johns.,  195;  20  Johns., 
90 ;  3  Greenl.,  296,  474 ;  2  N.  H.,  369 ;  7  Mass.,  496 ;  14 
Mass.,  149;  4  Pick.,  268  ;  2  Conn..  481;  6  Conn.,  471; 
1  Halst.,  1 ;  l.Rand.,  417  ;  3  Rand.,  33 ;  3  Ohio.  495 ;  5 
Harr.  &  J.,  195. 

THE  relator  claimed  that  damages  should  be 
allowed  to  him  by  the  Canal  Appraisers  for 
the  destruction  of  a  waterfall  belonging  to  him, 
situate  in  the  middle  sprout  of  the  Mohawk 
35O*]  *River,  nearly  opposite  the  junction  of 
the  Erie  and  Champlain  canals,  by  the  erec- 
tion of  a  dam  across  the  Hudson  River,  at  the 
sloop  lock  between  Troy  and  Lansingburgh. 
The  Appraisers  refused  to  admit  the  claim,  and 
on  application  to  this  court  an  alternative  man- 
damus was  issued,  to  which  the  Appraisers 
made  a  return.  On  the  coming  in  of  which  a 
peremptory  mandamus  was  ordered,  directing 
the  Appraisers  to  proceed  and  assess  his  dam- 
ages. The  Appraisers  sued  out  a  writ  of  error, 
and  the  Court  for  the  Correction  of  Errors  re- 
versed the  judgment  of  this  court,  on  the 
ground  that  the  relator  had  not  shown  title  in 
himself  to  the  locus  in  quo;  but  leave  was 
given  to  him  to  traverse  the  return,  so  as  to 

§ive  him  an  opportunity  to  prove  his  title, 
ee  5  Wend.,  p.  423  to  474.  Issue  was  accord- 
ingly taken  upon  the  return,  which  was 
brought  to  trial  at  the  Albany  Circuit  in  Mar., 
1832,  before  the  Hon.  James  Vanderpoel,  one 
of  the  Circuit  Judges. 

The  relator  claimed  to  be  the  owner  of  the 
middle  sprout,  by  virtue  of  a  conveyance  of 
the  lands  under  the  waters  of  the  sprout  from 
the  proprietor  of  the  Manor  of  Rensselaer- 
wyck to  Jacobus  Van  Schoonhoven,  from 
whom  he  derived  title.  He  also  claimed  to  be 
the  owner  of  the  middle  sprout,  usque  filum 
aquae  under  a  conveyance  of  Green  Island,  the 
northern  boundary  of  which  forms  the  south- 
ern bank  of  the  middle  sprout;  which  convey- 
ance was  executed  by  a  former  proprietor  of 
the  Manor  to  Peter  Schuyler;  from  whom,  by 
sundry  meme  conveyances,  the  relator  deduced 
title.  To  support  his  first  ground  of  claim,  he 
read  in  evidence  letters  patent  of  confirmation 
of  the  Manor  of  Rensselaerwyck,  bearing  date 
May  20,  1704,  granted  by  the  then  Colonia' 
Government  to  Killian  Van  Rensselaer,  and  in- 
troduced testimony  to  show  a  practical  or  act- 
ual location  under  that  grant,  embracing 
Green  Island  and  the  other  principal  islands 
in  the  Hudson  lying  south  of  that  island,  anc 
north  of  the  south  boundary  of  the  patent 
and  that  the  same  had  been  held  and  occupied 
under  the  Manor  of  Rensselaerwyck  for  nearly 
a  century  past.  The  premises  contained  in  the 
letters  patent  of  confirmation  of  May  20,  1704, 
are  described  as  follows:  "All  that  and  those 
tract  and  tracts  of  land  called  Rensselaer 
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wyck,  lying  and  being  in  and  upon  the  banks 
of  Hudson's  River  aforesaid,  *in  the  [*357 
County  of  Albany,  in  the  Province  of  New 
York  aforesaid,  theretofore  called  and  known 
by  the  name  of  ye  Colony  of  Rensselaerwyck. 
Beginning  at  the  south  end  or  part  of  Berrien 
[sland,  on  Hudson's  River  aforesaid,  and  ex- 
tending northward  up  along  both  sides  of  ye 
said  river,  unto  a  place  theretofore  and  yet 
called  the  Kahoos,  or  Great  Falls  of  ye  said 
river,  and  extending  itself  east  and  west  all 
along  from  each  side  of  the  said  river,  back- 
wards into  the  woods  twenty-four  English 
miles.  With  all  and  singular  the  rights,  mem- 
bers and  appurtenances,  etc. ,  and  with  all  and 
every  the  isles,  islands,  rivers,  creeks,  runs  of 
water,  mines,  minerals  (royal  excepted),  fish- 
ings, etc.,  and  all  other  royalties,  etc.,  to  the 
said  premises,  or  any  part  thereof  belonging  or 
appertaining."  In  support  of  his  second  ground 
of  claim,  the  relator  produced  a  deed  from 
Killian  Van  Rensselaer  (the  grantee  in  the  pat- 
ent of  confirmation)  to  Peter  Schuyler,  dated 
May  10,  1708,  conveying  Green  Island,  and  de- 
duced title  from  the  grantee  in  that  deed  to 
himself  of  the  northerly  half  of  that  island. 
The  relator  also  proved  that  Joseph  D.  Selden 
was  a  lessee  of  a  mill  site  on  the  west  sprout  of 
the  Mohawk  River,  under  title  derived  from 
the  proprietor  of  the  Manor  of  Rensselaer- 
wyck, and  that  his  mill-site  being  destroyed 
by  the  construction  of  the  Champlain  Canal, 
the  Legislature,  by  a  special  Act,  passed  Mar. 
18,  1828,  provided  for  the  appointment  of  com- 
missioners to  assess  his  damages,  and  that  such 
damages  were  subsequently  assessed  at  $6,376, 
and  paid  by  the  State.  The  relator  further 
proved,  that  the  sprouts  of  the  Mohawk  are 
not  navigable  in  ordinary  seasons;  that  in  the 
middle  sprout  there  is  a  fall  which,  previous 
to  the  erection  of  the  dam  in  the  Hudson  be- 
tween Troy  and  Lansingburgh,  was  about  12 
teet  10  inches  high,  but  is  now  covered  by 
means  of  back  water,  in  consequence  of  the 
dam  so  erected,  to  within  2  feet  10  inches. 

The  defendants  read  in  evidence  letters  pat- 
ent, bearing  date  Oct.  13,  1665,  granting  to 
Philip  Peterse  Schuyler  and  another  an  island 
(now  known  as  Van  Schaick's  Island)  which 
lies  directly  north  of  the  middle  sprout  of  the 
Mohawk  River,  its  southern  boundary  form- 
ing the  northern  bank  of  the  sprout;  which 
island  is  described  in  the  letters  patent  as  fol- 
lows: "A  certain  island  called  by  the  Mahika- 
nu  Indians  Quahemesicos,  and  commonly 
*known  by  the  name  of  Long  Island,  [*358 
situate,  lying  and  being  between  the  second 
and  third  spring  beyond  and  above  the  Colony 
of  Rensselaerwyck,  near  Albany."  They  also 
produced  letters  patent  of  the  same  date  to  the 
same  patentees  of  a  tract  of  land  called  the 
Half  moon,  described  as  lying  to  the  north  of 
the  fourth  spring  beyond  and  above  the  Col- 
ony of  Rensselaerwyck  :  which  was  confirmed 
by  a  patent  of  confirmation,  bearing  date  May 
4,  1668,  and  in  the  same  an  additional  grant 
was  made  of  three  small  islands  lying  in  the 
North  River,  "over  against  said  tract  or  parcel 
of  land  called  the  Half  moon."  The  whole  of 
which  tracts  were  subsequently  confirmed  to 
Anthony  Van  Schaick,  by  patent  of  confirma- 
tion bearing  date  May  30,  1687.  The  defend- 
ants also  proved  that  a  line  run  east  from  the 
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Cahoos  Falls,  as  a  designation  of  the  northern 
boundary  of  the  Manor  of  Rensselaerwyck, 
would  include  within  the  Manor  Van  Schaick's 
Island  and  a  part  of  the  patent  of  llalfmoon  ; 
that  previous  to  the  erection  of  the  State  dam 
on  the  Hudson,  the  tide  ebbed  and  flowed  150 
rods  above  the  mouth  of  the  sprout,  and  affect- 
ed the  sprout  6  or  8  inches  up  to  the  Falls  in 
question;  and  it  was  admitted  that  there  never 
had  been  a  dam  or  other  works  erected  on  the 
middle  sprout.  The  defendants  contended  that 
the  principle  of  the  common  law,  that  the  own- 
ers of  the  banks  of  streams  and  waters,  where 
the  tide  does  not  ebb  and  flow,  hold  ad  filum 
aquae,  has  never  been  adopted  in  this  State; 
but  that,  on  the  contrary,  the  government,  as 
well  before  as  since  the  Revolution,  have 
claimed  and  exercised  the  right  of  granting 
'islands  in  rivers  and  streams  where  the  tide 
does  not  ebb  and  flow,  although  the  lands  on 
the  banks  of  those  rivers  and  streams  had 
been  previously  granted  ;  and  in  support  of 
this  ground  of  defense,  the  defendants  pro- 
duced in  evidence  the  following  numerous  let- 
ters patent  and  Acts  of  the  Legislature,  from 
the  year  1668  down  to  the  present  day,  viz. : 
Letters  patent,  dated  May  8,  1688,  whereby  the 
Colonial  Government  granted  to  Hilitye  Corne- 
lys,  Great  Island  in  the  Mohawk  River,  situate 
north  of  Albany — a  patent 'of  the  Colonial 
Government,  dated  Aug.  9,  1694,  granting  to 
Simon  S.  Groot  an  island  in  the  Mohawk  Riv- 
er, situated  north  of  a  point  of  Ryer  Jacob- 
359*]  son's  land.and  to  the  southward  of  *the 
island  belonging  to  Jans  Aersen.  A  patent  of 
the  Colonial  Government,  dated  Oct  29,  1770, 
granting  to  William  Fisher  five  islands  in  the 
Batten  Kill  River,  in  the  following  words:  "All 
those  five  islands  lying  near  each  other  in  the 
Batten  Kill  River,  in  the  County  of  Albany, 
which  said  islands  are  situate  between  lands 
granted  to  Alexander  Turner  and  others,  and 
lands  granted  to  Ryer  Schermerhorn  and  oth- 
ers, near  the  house  of  James  Moore,  contain- 
ing twenty-five  acres."  It  was  proved,  on  the 
part  of  the  defendants,  by  the  proper  patents, 
laws,  grants  and  documents,  and  by  the  testi- 
mony of  Simeon  De  Witt,  the  Surveyor- Gen- 
eral, who  had  examined  the  public  records  for 
the  purpose,  that  the  patent  to  Ryer  Schermer- 
horn was  granted  in  1762,  and  to  Alexander 
Turner,  in  1764;  Turner's  patent  being  on  the 
north  side,  and  Schermerhorn's  on  the  south 
side  of  the  creek,  both  bounded  by  it.  They 
also  proved  that  the  patents  issued  for  lots  in  the 
military  tract  to  soldiers  of  the  Revolutionary 
Army,  contain  no  description  except  the  num- 
bers of  the  lots;  but  that  the  survey  and  field 
notes  in  the  Survey  or- General's  office  do  con- 
tain a  description  of  the  boundaries  of  the  lots; 
where  such  lots  are  situated  on  navigable  riv- 
ers, they  are  bounded  on  the  bank  of  such 
rivers  or  streams,  and  run  thence  along  the 
bank  of  such  streams  or  rivers  to  the  place  of 
beginning,  or  to  some  specified  place.  That 
after  such  survey  and  allotments,  and  the  is- 
suing of  the  patents,  the  State  granted  the  isl- 
ands opposite  the  said  lots,  to  other  and  dis- 
tinct purchasers  and  grantees.  That  in  the 
Seneca  River,  Flagg  Island,  Middle  Island,  ly- 
ing opposite  to  No.  45,  in  the  Town  of  Brutus; 
Hickory  and  Meadow  Island  and  Depuy's 
Island,  lying  opposite  to  lot  No.  86,  and  very 
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near  said  lot,  were  so  granted.  That  the  State 
caused  to  be  surveyed  and  sold  the  island 
called  Fort  Brewerton,  in  the  Onondaga  River, 
lying  opposite  to  lot  No.  10,  in  Cicero.  That 
by  an  Act  of  the  Legislature,  passed  in  the 
year  1808,  the  State  granted  to  Ezra  L'Hom- 
inedieu  Magee's  Island,  situate  in  the  same 
river,  lying  opposite  to  the  lands  held  by  him 
under  a  prior  patent.  That  the  State  has  con- 
veyed and  granted  the  following  islands  in  the 
Oswego  River  :  Broadstreet  and  Millstreet 
Islands,  Van  Volkenburgh's  Great  Island,  ly- 
ing opposite  to  lot  *No.  56,  in  Han-  [*36O 
nibal;  also  Little  Island,  Lower  Landing  Isl- 
and, Upper  Landing  Island,  Waterhouse  Island, 
Newkirk's  Island,  lying  opposite  his  patent 
and  near  the  lower  end;  also  Oxcreek  Island 
in  Oswego  River,  opposite  to  lot  No.  19,  in 
Lysander,  and  River  Riff  Island,  opposite  to 
lot  No.  42,  in  the  same  town,  after  the  lands 
on  the  main  shore,  opposite  to  which  they  are 
situated  had  been  granted.  That  by  separate 
patents,  10  of  which  bear  date  Sep.  13,  1791, 
and  10  May  2, 1792,  the  State  granted  to  Ezekiel 
Crocker  20  islands,  situate  in  the  Tiaughnioga 
branch  of  the  Chenango  River,  in  the  County 
of  Tioga,  the  first  lying  430  chains  below  the 
first  branch  of  the  said  river,  and  the  other  be- 
tween that  island  and  the  said  branch,  which 
islands  are  opposite  the  Massachusetts  10  town- 
ships. That  by  an  Act  of  the  Legislature, 
passed  Mar.  10,  1803,  for  the  consideration  of 
$50,  the  State  granted  to  Solomon  Smith,  all 
the  right  and  title  of  the  people  of  the  State 
to  an  island  situate  in  the  Hudson  River,in  the 
Town  of  Greenwich,  in  the  County  of  Wash- 
ington, lying  opposite  the  mouth  of  Stone  Kill, 
at  the  northwest  corner  of  Campbell's  patent, 
being  1  chain  and  25  links  from  the  east  bank 
of  the  river,  containing,  by  estimation,  23  acres 
of  land.  That  islands  in  the  Chenango  River 
and  a  branch  of  it  had  since  the  Revolution, 
been  granted  by  the  State,  long  after  the  lands 
on  each  side  of  the  river  had  been  granted. 
That  in  the  year  1794,  the  State,  by  letters  pat- 
ent, granted  to  Charles  Anderson  an  island  sit- 
uated in  the  Chenango  River,  opposite  to  lots 
Nos.  96  and  97,  in  the  Township  of  Fayette,  in 
the  Town  of  Oxford,  after  the  last  mentioned 
lots  had  been  granted.  That  in  pursuance  of 
an  Act  of  the  Legislature,  passed  Mar.  24,  in 
the  year  1809,  letters  patent  issued  to  Nathan- 
iel Lock  for  a  small  island  in  the  Chenaugo 
River,  opposite  to  lot  No.  91,  in  the  Town  of 
Oxford;  that  the  land  on  both  sides  of  the 
river  opposite  the  said  island  had  been  pre- 
viously granted.  That  Oct.  6,  in  the  year 
1741,  a  patent  was  granted  to  Peter  Winne  for 
4  tracts  of  land,  the  first  of  which  is  on  the 
north  side  of  Upper  or  West  Canada  Creek, 
about  one  and  a  half  miles  from  its  mouth;  and 
also  all  the  small  islands  in  the  Mohawk  Riv- 
er, from  the  upper  end  of  the  great  falls  there 
*in  the  said  river,  below  Burnet's  [*361 
Field,  to  the  place  where  the  Canada  Kill  falls 
into  the  said  river,  and  thence  in  the  Canada 
Kill, from  the  mouth  thereof  to  the  place  where 
the  first  tract  began;  that  patents  to  the  Ger- 
man settlers  individually  and  separately  for 
lands  on  both  sides  of  the  Mohawk  River,  from 
the  Little  Falls  to  the  mouth  of  the  Canada 
Creek,  and  opposite  the  said  islands  granted  to 
Peter  Winne,  and  thence  up  along  the  said 
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Canada  Creek  to  Winne's  first  tract,  and  oppo- 
site the  island  patented  to  him,  were  granted 
Apr.  30,  1725.  A  map  of  Burnet's  Field,  indi- 
cating the  lands  and  islands  granted  to  Peter 
Winne,  and  by  the  patents  of  1825  from  the 
Surveyor-General's  office,  was  produced  and 
exhibited  by  the  Survey  or- General;  that  the 
lands  along  the  shore  of  the  Niagara  River 
were  sold  previously  to  the  islands;  that  Grand 
Island,  and  several  small  islands  in  the  Niag- 
ara River,  were  sold  by  the  State,  after  the 
lands  opposite  to  them  had  been  sold  by  the 
State;  that  the  Commissioners  of  the  Land 
Office  made  a  contract  with  Alexander  Ma- 
comb  for  a  tract  extending  along  Lake  Ontario 
and  the  St.  Lawrence  River,  together  with  all 
the  islands  in  the  lake  and  river  opposite  the 
main  land,  excepting  the  Isle  Long  Saut  and 
•Carleton's  Island,  which  two  islands  have  since 
in  part  been  sold  by  the  State,  and  all  the  oth- 
er islands  have  been  granted  to  the  assignees 
of  Macomb.  The  defendant's  counsel  also  pro- 
duced and  read  in  evidence  a  patent  to  Henry 
Stillson,  dated  Apr.  15, 1771,  for  land  described 
as  follows:  All  the  tract  of  land  and  ground 
under  and  covered  with  the  water  of  Hudson 
River,  in  .the  County  of  Albany,  within  our 
Province  of  N.  Y.,  beginning  on  the  west  bank 
of  the  said  river  at  the  division  line  between 
lot  No.  7  and  lot  No.  8  in  the  19th  allotment 
of  the  partition  of  Kayaderosseras  patent,  and 
runs  thence  into  the  said  river  east  3  chains; 
thence  parallel  to  the  said  bank  of  the  said 
river,  at  3  chains  distance,  south  13  degrees 
east  1  chain  and  60  links,  and  south  30  degrees 
east  5  chains  and  60  links;  then  west  3  chains 
and  45  links,  to  the  bank  of  the  river;  and 
then  along  the  said  bank,  as  the  same  doth 
362*]  *wind  and  turn  northward,  to  the  place 
of  beginning;  containing  2  acres.  That  a  few 
years  ago,  the  breaking  of  the  dam,  which 
crosses  the  river  near  the  City  of  Troy,  created 
an  island  in  the  river,  which  has  been  claimed 
by  the  State,  and  leased  by  the  Commissioners 
of  the  Land  Office.  The  defendants  also  pro- 
duced and  read  in  evidence  an  Act  passed  Apr. 
17,  1826,  entitled:  "  An  Act  Confirming  to 
David  A.  Ogden  Certain  Lands  Situate  in  a 
Branch  of  the  River  St.  Lawrence;"  an  Act 
passed  Apr.  24,  1823,  entitled  "An  Act  to  Au- 
thorize the  Erection  of  a  Dam  Across  the  Mo- 
hawk River  at  Utica,  in  the  County  of  Oneida;" 
an  Act  entitled  "An  Act  for  the  Relief  of  John 
M'Donald,  Archibald  M'Intyre  and  Robert 
M'Queen,"  passed  Apr.  15, 1817;  an  Act  entitled 
"An  Act  for  the  Relief  of  the  Legal  Represent- 
atives of  John  M'Donald,  deceased,  and  Archi- 
bald M'Intyre,"  passed  Apr.  17,  1822;  an  Act 
entitled  "An  Act  Authorizing  Alexander  Al- 
exander to  Erect  a  Dam  Across  the  Mohawk 
River,  and  for  Other  Purposes,"  passed  Apr. 
2,  1805;  an  Act  passed  Apr.  5,  1803,  granting 
unto  Warren  Ferris  all  that  certain  island,  sit- 
uate in  the  Hudson  River  at  the  fall  called 
Glen's  Falls;  and  an  Act  of  the  Legislature 
passed  the  day  of  authorizing  the 

construction  of  a  wing  dam  on  the  east  side  of 
the  Hudson,  at  Fort  Miller  Falls,  for  hydraulic 
purposes.  The  jury  found  a  verdict  for  the 
relator. 

On  the  coming  in  of  the  postea,  the  counsel 
for  the  relator  moved  for  judgment  that  a  per- 
emptory mandamus  issue,  directing  the  def  end- 
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ants  to  proceed  and  assess  the  damages  of  the 
relator.  The  question  was  debated  at  great 
length  by, 

Messrs.  J.  T.  B.Van  Vechten  and  A.  Van 
Vechten,  for  the  relator,  and  by, 

J/c.v.v.v  Harmanus  Bleecker and  Greene 
C.  Bronson,  Alt'y-Gen.,  for  the  defendants. 

The  arguments  of  counsel  were  much  the 
same  as  when  this  case  was  before  the  Court 
for  the  Correction  of  Errors,  see  5  Wend.,  pp. 
*428-443,  to  which  the  reader  is  re-  [*363 
ferredj  as  containing  a  very  imperfect  sketch 
of  able  and  learned  arguments  on  a  most  inter- 
esting question.  The  reporter,  however,  con- 
ceives it  his  duty  to  add,  that  the  Attorney- 
General,  in  the  course  of  his  argument  in  sup- 
port of  the  position  for  which  he  and  his  as- 
sociate contended,  that  the  principle  of  the. 
common  law,  assigning  to  the  owners  of  the 
banks  of  rivers,  not  navigable,  the  beds  of  the 
rivers  adfilum  aquae,  had  not  been  adopted  in 
this  State  ;  or,  that  the  State  had  claimed  and 
exercised  the  prerogative  right  of  reforming 
obstructions  or  annoyances  existing  to  the  free 
navigation  of  rivers,  whether  navigable  or  not 
— in  addition  to  the  instances  cited  on  the  for- 
mer argument,  and  to  those  adduced  in  evi- 
dence on  the  trial  of  the  issue,  referred  the 
court  to  the  Act  of  the  Legislature  amending 
the  "  Act  for  Establishing  and  Opening  Lock 
Navigation  within  this  State,"  passed  Dec.  22, 
1792.  By  the  5th  section  of  which  Act,  it  is 
declared  "  that  all  the  land  under  the  water  in 
the  Mohawk  River,  which  may  be  occupied  by 
the  Corporation  first  above  mentioned  (viz. : 
the  President,  Directors  and  Company  of  the 
Western  Inland  Lock  Navigation  in  the  State 
of  N.  Y.),  for  the  purpose  of  constructing  any 
canal,  lock,  dyke,  embankment  or  dam,  for  the 
improvement  of  the  navigation  thereof,  shall 
be,  and  hereby  is  vested  in  the  said  Corpora- 
tion and  its  successors,  etc.,  for  and  during  the 
existence  of  the  said  Corporation, and  no  longer, 
and  for  the  purposes  aforesaid,  as  a  free  gift 
from  the  people  of  this  State  ;  saving  and  re- 
serving to  the  people  of  this  State  the  right  to 
all  lands  under  the  water,  not  so  occupied  as 
aforesaid,  to  be  appropriated  as  the  Legislature 
shall  from  time  to  time  direct ;  and  that  all 
lands  under  the  water  in  Hudson's  River, which 
may  in  like  manner  be  occupied  by  the  said 
Corporation  last  mentioned,  etc.,  shall  in  like 
manner.be  vested  in  the  said  Corporation,  and 
for  the  like  purposes,  and  under  the  like  sav- 
ing and  reservation, as  a  free  gift  from  the  peo- 
ple of  this  State."  This  A.ct,  the  Attorney- 
General  argued,  was  conclusive  evidence  of 
the  assertion  of  title  on  the  part  of  the  State  to 
the  beds  of  rivers  not  navigable  :  the  grant  in 
the  Act  in  relation  to  the  *lands  under  [*364 
water  in  the  Hudson  River  having  reference  by 
the  terms  of  the  Act  to  the  Hudson  above  tide- 
water. ' 

1.— Since  the  argument  of  the  cause,  the  Attorney- 
General  has  kindly  directed  the  attention  of  the  .re- 
porter to  the  fact,  that  this  Act  of  the  Legislature 
was  returned  to  the  House  of  Assembly  by  the  then 
Council  of  Revision  with  objections  both  to  its  con- 
stitutionality and  expediency,  and  that  it  was,  not- 
withstanding, passed  by  more  than  two  thirds  of 
the  members  present.  By  the  3d  section  of  the  Act, 
the  lock  navigation  companies  were  authorized  to 
enter  upon  any  lands,  etc.,  without  the  permission 
of  the  owner,  and  previous  to  appraisement  of  dam- 
ages, and  to  dig,  trench  and  use  the  land  for  the  pur- 
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The  reporter  conceives  it  his  duty  also  to  add 
an  argument,  relied  on  by  the  counsel  for  the 
relator,  not  distinctly  put  forth, though  referred 
to' in  the  report  of  the  argument  in  5  Wend., 
441,  viz. :  that  allowing  all  rivers,  fresh  as  well 
as  salt,  to  be  under  two  servitudes,  or  affected 
by  them,  as  stated  by  Hale  in  his  treatise  De 
Jure  Marts,  viz.:  one  of  prerogative,  belonging 
to  the  sovereign  power  of  the  State,  and  anoth- 
er of  public  interest,  belonging  to  the  people 
in  general ;  still,  it  cannot  be  denied  that  it 
was  competent  to  the  sovereign  power  to  devest 
itself  of  such  prerogative  right  by  grant  to  an 
individual.  And  such  grant,  it  was  contended, 
was  made  in  this  case  by  the  Patent  of  Con- 
firmation of  1704.  By  it,  not  only  the  tract  of 
land  described  in  the  patent  was  granted,  but 
also  "all  and  every  the  isles,  islands,  rivers, 
creeks,  runs  of  water,  mines,  minerals  (royal 
excepted)  and  all  other  royalties,  franchises, 
etc.,  and  hereditaments  whatsoever  to  the  said 
premises  belonging  or  appertaining  ;"  and  it 
was  urged  that  the  single  exception  of  royal 
mines  and  minerals  clearly  denoted  that  all 
other  royalties,  franchises  and  prerogative 
rights  are  and  were  intended  to  be  included  in 
the  grant. 

365*]     *By  the  Court,  Sutherland,  J.    The 

first  question  to  be  considered  is,  whether  the 
relator  has  shown  a  title  to  the  middle  sprout 
of  the  Mohawk  River,  and  that  involves  the 
inquiry  whether  the  middle  sprout  is  embraced 
within  the  Manor  of  Rensselaerwyck.  The  re- 
lator has  exhibited  a  regular  paper  title  under 
that  patent  to  the  middle  sprout  eo  nomine. 
The  description  of  that  patent,  as  contained  in 
what  are  called  the  letters  patent  of  confirma- 
tion, dated  May  20,  1704,  from  the  then  Colo- 
nial Governor  to  Killian  Van  Rensselaer,  is  as 
follows  :  "All  that  and  those  tract  and  tracts 
of  land  called  Rensselaerwyck,  lying  and  being 
in  and  upon  the  banks  of  Hudson's  River  afore- 
said, in  the  County  of  Albany,  in  the  Province 
of  New  York  aforesaid,  theretofore  called  and 
known  by  the  name  of  the  Colony  of  Rensse- 
laerwyck,beginning  at  the  south  end  or  part  of 
Berrien  Island  on  Hudson  River  aforesaid, and 
366*]  *exteuding  northward  up  along  both 
sides  of  the  said  river,  unto  a  place  theretofore 

poses  of  the  Incorporation  of  the  companies.  The 
following1  were  the  objections  of  the  Council  of  Re- 
vision :  "The  Council  object  against  the  bill  entitled 
An  Act,  etc.,  becoming  a  law  of  this  State,  as  incon- 
sistent with  the  spirit  of  the  Constitution  and  the 
public  good.  First,  because  the  power  intended  to 
be  vested  in  the  presidents  and  directors  may  in  its 
execution  prove  subversive  of  the  rights  of  private 
property,  by  devesting  the  proprietor  of  his  land  in 
cases  not  indispensably  necessary  for  the  attainment 
of  an  object  of  public  utility :  the  third  enacting 
clause  of  the  bill  not  only  providing  'for  the  appro- 
priation by  the  presidents  and  directors  of  the  land 
on  which  any  canal,  lock,  dyke,  embankment,  pond, 
dam  or  other  work  shall  be  constructed,  but  extend- 
ing such  appropriation  100  feet  on  both  sides  of  any 
such  erections  or  works,  and  expressly  declaring 
that  the  land  so  acquired  may  be  applied  to  such 
uses  as  the  presidents  and  directors  shall  think  prop- 
er :  thus  wresting  from  an  individual  his  property 
in  a  manner  only  justifiable  in  cases  of  urgent  pub- 
lic necessity,  without  imposing  on  the  Company,  to 
which  his  right  is  devolved,  as  a  duty,  that  it  shall 
be  sacredly  applied  only  to  the  advancement  of  those 
interests  of  the  Company  in  which  its  private  emol- 
ument is  inseparably  connected  with  the  effectual 
promotion  of  the  public  good.  Second,  because, 
previous  to  executing  or  even  obtaining  a  writ  of 
ad  quod  damnum,  the  bill  authorizes  the  presidents 
WEND.  13. 


and  yet  called  the  Kahoos  or  Great  Falls  of  the 
said  river,  and  extending  itself  east  and  west, 
all  along  from  each  side  of  said  river.backwards 
into  the  woods  24  English  miles  ;  with  all  ai  d 
singular  the  rights,  members  and  appurte- 
nances of  said  tract,  etc.,  together  with  all  and 
every  the  isles,  islands,  rivers,  creeks,  runs  of 
water,  mines,  minerals,  etc.,  to  the  said  prem- 
ises or  any  part  thereof  belonging  or  apper- 
taining." 

When  this  cause  was  formerly  before  the 
Court  of  Errors,  5  Wend.,  423,  various  opin- 
ions were  expressed  by  several  members  of 
that  court  as  to  the  location  of  this  patent. 
There  was  then  no  evidence  in  the  case  as  to 
the  location  actually  made,  or  as  to  any  claim 
or  acts  of  ownership  under  it  by  the  patentee 
or  his  heirs  or  grantees.  The  question  of  lo- 
cation arose  and  was  considered  with  reference 
to  the  terms  of  the  patent  alone. 

The  .Chancellor  held  that  the  patent  included 
all  the  lands  or  islands  in  the  Hudson  River, 
as  well  as  the  24  miles  in  width  on  each  bank 
thereof,  by  force  of  the  terms,  "lying  and  be- 
ing in  and  upon  the  banks  of  Hudson's  Riv- 
er," and  that  both  sides  of  the  river  were  re- 
ferred to  (extending  up  along  both  sides  of 
said  river,  etc.)  as  forming  a  base  from  which 
the  24  miles  were  to  be  reckoned  each  way; 
but  that  the  previous  expressions  showed  that 
the  Colony  of  Rensselaerwyck  included  the 
islands  or  lands  lying  and  being  in  the  river, 
as  well  as  the  lands  on  the  banks  thereof  on 
each  side.  He  remarked,  p.  451,  that  the  lands 
lying  under  the  waters  of  the  river  were  not 
granted  as  such  in  express  terms  and,  there- 
fore, by  the  rules  of  the  common  law,  that 
part  which  was  actually  covered  by  the  tide- 
waters did  not  pass  by  the  grant;  but  that  he 
was  satisfied  that  all  the  islands,  and  the  bed 
of  the  river  above  tide-water,  were  actually 
covered  by  the  patent  to  Van  Rensselaer;  and 
that,  therefore,  the  legal  title  to  the  middle 
sprout  of  the  Mohawk,  which  is  a  mile  or  two 
below  the  north  bounds  of  the  patent,  if  it  had 
not  been  previously  conveyed,  passed  to  Van 
Schoonhoven  by  the  deed  of  1792,  and  from 
him  to  the  relator. 

Mr.  Senator  Allen  also  thought  the  terms  of 
the  patent  broad  enough  to'cover  the  islands 

and  directors,  or  their  agents,  to  enter  upon,  dig, 
trench  and  use  the  land  of  any  citizen,  without  his 
permission ;  thus  sanctioning  a  destruction  of  tim- 
ber and  improvements,  before  proper  precautions 
have  been  taken  to  ascertain  the  amount  of  the  in- 
jury sustained:  and  in  many  instances  depriving  the 
party  affected  by  such  proceedings  of  the  most  con- 
clusive proof  of  the  extent  of  that  injury,  arising 
from  a  relative  comparison  of  the  several  parts  of 
the  land  on  which  works  are  constructed,  and  those 
adjoining  them,  and  a  collective  view  of.  the  state  of 
the  improvements  rendered  useless  by  the  appropri- 
ations made  by  the  presidents  and  directors.'  "  As- 
semb.  Journ.,  1792,  p.  79.  It  will  not  fail  to  be  ob- 
served, that  though  the  attention  of  the  Council  of 
Revision  was  particularly  directed  to  the  3d  section 
of  the  Act,  no  objection  whatever  was  made  to  the 
5th  section.although  containing  principles  infinitely 
more  important  to  the  rights  of  the  citizens  than 
those  embraced  in  the  3d  section,  if  the  common  law 
doctrine  that  the  beds  of  rivers  above  tide-water  be- 
long to  the  owners  of  the  adjacent  banks,  had  been 
considered  by  the  Council  of  Revision  as  adopted  in 
this  State.  The  bill  was  passed  in  the  Assembly.not- 
withstanding  the  objections  of  the  Council  of  Re- 
vision, by  a  vote  of  51  to  9,  Assemb.  Journ.  of  1792. 
p.  79 :  and  in  the  Senate,  with  the  concurrence  of  all 
the  members  present,  except  one.  Senate  Journ.  of 
1792,  p.  36. 
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367*]  in  the  river;  but,  independently  *of 
that  question,  he  was  of  opinion  that  it  would 
cover  the  middle  sprout,  upon  any  principle 
of  location  which  could  be  applied  to  it.  If 
the  patent  was  to  extend  north  on  both  sides 
of  the  Hudson, until  it  would  strike  an  east  and 
west  line  drawn  from  the  Cohoes  Falls  to  the 
Hudson,  then  he  observed  that  the  rolling  out 
or  extension  of  the  patent  to  the  west  would 
cover  the  middle  sprout.  If,  however,  the 
patent  be  extended  north  on  both  sides  of  the 
Hudson  only,  until  it  reaches  the  southerly 
end  of  Green  Island,  where  the  south  branch 
of  the  Mohawk  empties  into  the  Hudson,  and 
then,  for  the  purpose  of  reaching  the  Cohoes, 
the  northern  termination  of  the  patent,  leaves 
the  Hudson  and  runs  up  both  sides  of  the 
south  branch  of  the  Mohawk  to  the  Falls,  and 
then  rolls  out  east  and  west,  the  extension  to 
the  east  would  cross  the  Hudson  and  cover 
the  middle  sprout. 

Senators  Beardsley  and  Benton,  on  the  other 
hand,  held  that  neither  the  bed  of  the  river 
nor  the  islands  in  it  were  embraced  within  the 
terms  of  the  patent,  and  seem  to  think  that 
the  patent  must  be  located  by  running  up  on 
both  sides  of  the  Hudson,  to  the  mouth  of  the 
south  or  west  branch  of  the  Mohawk,  and 
then  by  following  that  branch  to  the  Cohoes 
with  one  line,  and  keeping  on  the  east  side  of 
the  Hudson  with  the  other,  to  a  point  on  the 
Hudson,  where  an  east  line  from  the  Cohoes 
would  intersect  it;  that  rolling  these  lines  back 
east  and  west,  the  tongue  of  land  between 
them  would  not  be  included,  nor  of  course  the 
middle  sprout;  and  as  the  east  line,  upon  the 
principle  of  usque  ad  filum  aqua,  would  extend 
only  to  the  middle  of  the  Hudson,  and  the 
west  line  only  to  the  center  of  the  west  branch 
of  the  Mohawk,  the  patent  on  this  ground 
could  not  cover  the  islands  nor  the  middle 
sprout;  and  they,  accordingly,  came  to  the 
conclusion  that  the  relator  had  failed  to  estab- 
lish title  to  the  premises,  for  an  injury  to 
which  he  claimed  damages.  The  majority  of 
the  court  concurred  in  that  view  of  the  case, 
and  the  judgment  of  the  Supreme  Court  was 
reversed  upon  that  ground,  with  leave  to  Hie 
relator  to  traverse  the  return,  and  establish  his 
title  upon  a  new  trial  if  in  his  power. 

When  this  cause  was  originally  before  the 
Supreme  Court,  it  was  not  denied  that  the 
middle  sprout  was  within  the  boundaries  of 
J5O8*]  *the  patent  of  Rensselaerwyck.  It  was, 
impliedly  at  least,  conceded  that  it  was  so. 
But  the  Appraisers  put  their  refusal  to  allow 
the  relator  any  damages  solely  upon  the 
ground  that  the  middle  sprout  or  the  land  un- 
der it,  did  not,  upon  principles  of  law,  pass  to 
Van  Rensselaer,  the  patentee,  although  em- 
braced within  the  external  limits  of  the  grant, 
but  that  it  still  belonged  to  the  State.  No 
question  was  made  before  us  as  to  the  con- 
struction or  location  of  that  patent.  6  Cow., 
551,  n.  We  have  now,  however,  considerable 
evidence  tending  to  show  the  actual  practical 
location  of  the  patent.  The  middle  sprout,  it 
will  be  recollected,  lies  between  Van  Schaick 
Island  on  the  north  and  Green  Island  on  the 
south,  extending  from  the  west  sprout  of  the 
Mohawk  to  the  Hudson,  between  those  two 
islands.  It  appears  from  the  testimony  given 
upon  the  trial,  that  Van  Schaick  Island  was 
406 


granted  by  letters  patent  Oct.  13.  1665,  to  Phil- 
ip Peterse  Schuyler  and  Gosen  Garretse,  near- 
ly 40  years  before  the  confirmation  of  the  pat- 
ent of  Rensselaerwyck.  It  is  described  as  sit- 
uate, lying  and  being  between  the  second  and 
third  spring,  beyond  and  above  the  Colony  of 
Kcnsselaerwyck,  near  Albany;  together  with 
all  woods,  waters,  lakes  creeks,  rivers,  etc.,  to 
the  said  island  belonging,  with  their  and  every 
of  th(!ir  appurtenances,  etc.  Green  Island  was 
granted  by  Killian  Van  Rensselaer,  the  pat- 
entee, to  Philip  Schuyler  in  fee,  May  10, 1708, 
4  years  after  the  confirmation  of  the  patent. 
The  terms  of  this  grant  are  not  given  in  the 
case;  but  a  regular  deduction  of  title  under  it 
is  shown  down  to  Mar.  1, 1796, when  the  north 
half  of  the  island  was  conveyed  to  the  relator 
by  Henry  Oothput,  the  then  "proprietor.  It  is 
shown  that  neither  the  west  nor  the  middle 
sprout  of  the  Mohawk  are  navigable  for  any 
purposes  in  ordinary  seasons,  and  that  the  fall 
in  the  middle  sprout,  before  the  erection  cf 
the  State  dam,  was  about  12  feet  10  inches, 
and  that  the  tide  never  ebbed  and  flowed  above 
the  fall,  uor  in  either  of  the  other  sprouts. 

It  was  also  shown  and  admitted  that  all  the 
lands  along  the  west  sprout  of  the  Mohawk, 
up  to  the  Cohoes  Falls,  were  held  under  an- 
cient leases  in  fee  from  the  proprietor  of  the 
*Manor  of  Rensselaer;  and  that  there  [*80O 
WHS  a  considerable  manufacturing  establish- 
ment on  the  western  sprout,  known  by  the 
name  of  the  Cohoes  Manufacturing  Co.,  who 
also  derived  their  title  to  the  land  occupied  by 
them,  and  the  water  of  the  river  which  was 
used  in  carrying  on  their  work,  from  the  pro- 
prietor of  the  manor.  A  lease  was  also  pro- 
duced and  proved  from  Stephen  Van  Rensse- 
laer to  Charles  Haemstratt,  bearing  date  Sep., 
1794,  granting  him  liberty  to  erect  a  grist-mill 
on  the  western  sprout,  and  a  supply  of  water 
therefor  for  the  term  of  21  years.  Abraham 
Van  Vechten  testified  that  the  islands  in  the 
Hudson  River,  opposite  to  the  farm  of  Thom- 
as Hillhouse  at  the  flats,  and  the  large  island 
below  the  City  of  Albany,  called  Martin  Gar- 
retse's  Island,  were  then,  and  had  been  as  long 
as  he  could  remember,  held  undor  the  Manor 
of  Rensselaerwyck.  A  map  of  the  Manor  of 
Rensselaer  was  also  produced,  it  which  was 
included  and  laid  down  as  within  the  Manor, 
the  west  and  middle  sprouts  of  the  Mohawk  and 
Green  Island, and  on  which  the  fall  claimed  by 
the  relator  was  located, in  the  middle  sprout.  It 
was  shown,  on  the  part  of  flie  defendants,  that 
the  patent  of  Half  moon  was  granted  on  the  same 
day  with  the  patent  of  Van  Schaick's  Island , 
and  to  the  same  patentees,  and  that  both  were 
confirmed  to  Anthony  Van  Schaick  May  30, 
16H7.  It  was  admitted,  on  the  part  of  the  re- 
lator, that  the  proprietor  of  the  Manor  of 
Rensselaer  had  ever  claimed  or  had  possession 
of  any  of  the  lands  embraced  in  said  patent ; 
and  it  was  proved,  on  the  part  of  the  defend- 
ants, that  all  the  islands  in  the  north  sprout, 
north  of  Van  Schaick's  Island  are  held  under 
Van  Schaick's  patent.  For  the  purpose  of 
showing  a  recognition  on  the  part  of  the  State, 
of  the  title  of  the  proprietor  of  the  Manor  of 
Rensselaer,  to  the  western  sprout  of  the  Mo- 
hawk, the  relator  gave  in  evidence  an  Act  of 
the  legislature  of  this  State,  passed  Mar.  18, 
1828,  authorizing  the  Supreme  Court  to  ap- 
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point  three  Appraisers  to  assess  the  damages 
which  Joseph  D.  Selden  might  have  sustained 
by  means  of  the  construction  of  the  Cham- 
plain  Canal.  His  damages  consisted  in  the 
destruction  of  a  mill-site  and  water  privileges 
37O*]  upon  the  west  sprout  *held  under  the 
manor  title.  His  damages  were  shown  to  have 
been  assessed  at  $6,376,  and  to  have  been  paid 
by  the  State. 

This  is  the  substance  of  the  evidence  in  rela- 
tion to  the  title  of  the  relator  to  the  middle 
sprout.  It  shows  satisfactorily  that  Green 
Island  and  the  other  principal  islands  in  the 
Hudson  River  were  embraced  within  the  orig- 
inal practical  location  of  the  Manor  of  Rens- 
selaerwyck,  and  have  been  held  under  that 
title  for  more  than  a  century.  Whether  that 
location  was  justified  by  the  terms  of  the  pat- 
ent, it  is  at  this  day,  and  particularly  in  rela- 
tion to  this  case,  of  very  little  importance  to 
consider.  It  is  sufficient  to  say  that  that  con- 
struction of  the  patent  is  at  least  as  plausible, 
with  reference  to  its  terms  merely,  as  that  con- 
tended for  by  the  defendants,  and  which  would 
exclude  from  the  patent  the  islands  in  the 
Hudson.  Green  Island,  then,  must  be  con- 
sidered, for  the  purposes  of  this  case,  as  be- 
longing to  the  Manor  of  Rensselaerwyck,  and 
as  having  passed,  with  all  its  common  law  ap- 
purtenances, to  Peter  Schuyler,  under  the  con- 
veyance from  Killian  Van  Rensselaer,  May  10, 
1708  ;  and  the  north  half  of  the  island,  bound- 
ed upon  the  middle  sprout,  is  shown  to  have 
vested  in  the  relator  and  his  brother  as  early  as 
Mar.,  1796,  through  a  regular  deduction  of  title 
from  Schuyler  through  the  family  of  Oothouts. 

The  facts,  then,  upon  which  the  relator's 
title  to  the  middle  sprout  depends  are  these  : 
The  middle  sprout  is  a  branch  of  the  Mohawk 
River,  in  which,  above  the  falls,  the  tide  never 
ebbs  or  flows,  and  which  never  has  been  used, 
and  is  incapable  of  being  used  for  any  species 
of  navigation.  The  relator  owns  the  north 
half  of  Green  Island,  which  is  bounded  on  the 
north  by  the  middle  sprout.  Van  Schaick 
Island  lies  upon  the  opposite  side  of  this 
stream,  and  is  bounded  by  it  on  the  south. 
The  relator  neither  claims  nor  shows  any  title 
to  this  island  ;  it  is  held  under  a  patent  older 
than  the  patent  of  the  Manor  of  Rensselaer- 
wyck. Upon  the  acknowledged  principles  of 
the  common  law,  the  proprietors  of  these 
islands  own  respectively  to  the  center  of  the 
stream  ;  for  nothing  is  better  settled  than  that 
grants  of  lands,  bounded  upon  rivers  or  streams 
where  the  tide  does  not  ebb  or  flow,  carry  the 
exclusive  right  of  the  grantees  to  the  middle 
37  1*]  of  the  stream,  unless  *the  language  of 
the  grant  is  such  as  clearly  and  unequivocally 
to  show  the  intent  of  the  parties  that  it  should 
not  extend  beyond  the  water's  edge.  Where 
the  stream  is  navigable  for  either  boats  or  rafts, 
the  public  have  a  right  to  use  it  for  those  pur- 
poses, and  the  rights  of  the  adjoining  proprie- 
tors are  subject  to  the  public  easement.  They 
can  use  the  water,  or  the  land  under  the  water, 
in  any  manner  which  does  not  impair  its  use 
as  a  public  highway ;  but  they  cannot  erect 
dams,  or  place  other  obstructions  in  the  stream, 
which  will  interfere  with  its  free  and  con- 
venient use  for  public  purposes.  Nor  can  the 
•State  divert  the  water  of  the  stream  or  inter- 
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fere  with  it  in  any  other  manner  which  will 
render  it  less  useful  to  the  proprietors  of  the 
adjacent  shores.  This  doctrine  is  perfectly 
settled  in  England,  and  has  been  repeatedly 
acknowledged  and  applied  in  this  court  and  in 
the  courts  of  several  of  our  sister  States.  The 
English  and  American  authorities  are  all  re- 
ferred to  in  the  learned  and  elaborate  note  of 
the  reporter,  in  Ex  parte  Jennings,  6  Cow., 
548,  etseq.,  and  in  3  Kent,  Com.,  427-430,  2d 
ed. ;  Hale,  De  Jure  Marts,  ch.  4,  5;  Doug., 
425  ;  Palmer  v.  Mulligan,  3  Cai.,  318 ;  Shaw  v. 
Crawford,  10  Johns.,  236;  People  v.  Platt,  17 
Id.,  195;  Hooker  v.  Cummings,  20  Id.,  90;  Ex 
parte  Jennings,  6  Cow.,  518.  This  principle 
has  been  recognized  and  adopted  not  only  in 
this  State,  but  also  in  Me.,  N.  H  ,  Mass.,  Conn., 
N.  J.,  Md..  Ohio  and  Va.;  3  Greenl.,  269,  474; 
2  N.  H.,  369;  7  Mass.,  496;  14  Id.,  149;  4 
Pick.,  268 ;  2  Conn.,  481 ;  6  Id.,  471  ;  1  Halst., 
1 ;  1  Rand.,  417 ;  3  Id.,  33  ;  3  Ohio,  495  ;  5 
Harr.  &  J.,  195.  It  is  not  my  intention  to  en- 
ter into  a  discussion  of  the  question  whether 
this  principle  of  the  common  law  is  suited  to 
the  nature  and  extent  of  our  inland  streams. 
That  is  no  longer  an  open  question  in  this 
court,  in  relation  to  streams  of  the  character 
and  description  of  the  middle  sprout.  The 
principle  has  been  applied  in  the  various  cases 
above  referred  to,  and  its  wisdom  and  applica- 
bility to  our  condition  are  there  satisfactorily 
maintained. 

Cases  may  arise  in  which  the  application  of 
this  principle  will  be  found  to  interfere  with 
either  general  or  special  Acts  of  the  Legisla- 
ture. A  number  of  instances  were  referred  to 
upon  *the  argument,  and  are  men-  [*372 
tioned  in  the  testimony  of  the  Surveyor-Gen- 
eral, given  upon  the  trial,  in  which  the  islands 
in  the  Hudson  and  Mohawk,  and  various  other 
streams  where  the  tide  does  not  ebb  and  flow, 
have  been  specifically  granted  by  the  Legisla- 
ture, separate  and  distinct  from  the  land  on 
their  respective  banks.  It  was  contended  that 
these  grants  afforded  satisfactory  evidence  that 
the  principle  of  the  common  law  which  we  are 
now  considering  had  never  been  adopted  in 
this  State.  With  respect  to  most  of  those  cases 
it  may  be  said  that  the  terms  of  the  grants, 
both  of  the  islands  and  the  main  land,  and 
their  respective  dates,  and  the  circumstances 
and  representations  under  which  they  were 
obtained,  are  not  sufficiently  disclosed  to  en- 
able us  to  form  any  definite  opinion  as  to  their 
legal  effect  and  bearing.  The  riparian  owners 
may  have  limited  themselves  by  practical  lo- 
cation to  the  margin  of  the  stream,  when  the 
terms  of  their  patent  would  have  carried  them 
usque  ad  medium  filum  aquce,  or  the  terms 
themselves  may  have  been  such  as  to  exclude 
the  stream.  In  some  of  the  instances  specified 
in  the  case,  however,  it  must  be  conceded  that 
the  Legislature  appear  to  have  overlooked  or 
disregarded  this  principle  of  the  common  law. 
But  the  evidence  is  insufficient,  in  my  judg- 
ment, to  justify  the  conclusion  that  the  prin- 
ciple never  was  adopted  in  the  Colony  or  State, 
or,  having  been  adopted,  that  it  was  ever  le- 
gally abrogated  or  exploded.  If  controversies 
shall  arise  under  these  conflicting  grants,  they 
must  be  disposed  of  according  to  the  circum- 
stances of  each  particular  case. 

407 


372 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1835- 


If  the  relator  is  the  owner  of  one  half  of  the 
bed  of  the  middle  sprout  and  of  the  fall,  and 
his  beneficial  enjoyment  of  it  has  been  im- 
paired or  destroyed  by  the  erection  of  the  State 
dam,  his  title  to  damages  appears  to  me  to  be 
as  perfect,  both  upon  general  principles  and 
under  the  special  Acts  applicable  to  these 
cases,  as  though  the  injury  had  consisted  in 
the  overflowing  or  destruction  of  Green  Island 
itself.  When  private  property  of  any  descrip- 
tion is  destroyed,  and  its  beneficial  enjoyment 
is  essentially  impaired  in  the  prosecution  of 
the  public  works,  it  is  taken  for  public  use, 
within  the  meaning  and  spirit  both  of  the  Con- 
stitution and  the  Canal  Laws,  and  the  owner 
is  entitled  to  just  compensation.  The  State 
373*]  has  no  more  right,  by  *an  artificial 
erection  like  the  State  dam,  to  overflow  and 
destroy  a  valuable  waterfall  in  a  tributary 
stream,  without  paying  for  it,  than  it  has  to 
overflow  and  destroy  a  valuable  farm  upon 
the  adjacent  shore.  In  principle  they  stand 
upon  the  same  ground.  The  case  Ex  parte 
Jennings  is  decisive  upon  this  point. 

I  have  considered  the  title  of  the  relator  to 
the  middle  sprout  as  derived  solely  from  his 
deed  for  the  north  half  of  Green  Island,  which 
carried  him  to  the  middle  of  the  stream  ;  and 
I  have  not  supposed  his  title  at  all  strength- 
ened or  enlarged  by  the  conveyances  from 
Van  Schoonhoven  to  him  for  the  whole  of  the 
stream  and  the  land  under  it.  Van  Schoon- 
hoven derived  his  title  under  a  quitclaim  deed 
from  the  present  proprietor  of  the  Manor, 
dated  May  5,  1792;  and  in  Sept.,  1795,  he 
conveyed  the  middle  sprout  to  the  relator. 
There  is  no  evidence  in  the  case  of  any  actual 
appropriation  of  the  stream,  or  any  portion  of 
it,  or  any  other  act  of  ownership  over  it,  by 
the  relator  or  any  other  person.  His  rights, 
therefore,  depend  entirely  upon  the  legal  ef- 
fect of  the  paper  title  exhibited  in  the  case ; 
and  it  has  already  been  shown  that  the  pro- 
prietor of  the  Manor  of  Rensselaerwyck  ac- 
quired under  his  patent  a  title  to  but  one  half 
of  the  middle  sprout,  which  passed  to  Peter 
Schuyler,  under  the  conveyance  of  Green 
Island  of  May  10,  1708,  from  Killian  Van 
Rensselaer.  The  north  half  of  the  sprout  had 
previously  vested  in  the  Van  Schaicks,  under 
the  patent  for  Van  Schaick  Island,  and  for 
aught  that  appears  in  the  case,  is  still  appur- 
tenant to  that  estate.  Van  Schoonhoven  then 
acquired  no  interest  in  the  middle  sprout,  un- 
der his  deed  from  the  Patroon,  of  May,  1792, 
and,  of  course,  conveyed  none  to  the  relator 
in  Sept.,  1795. 

The  relator's  title,  therefore,  extends  only 
to  the  south  half  of  the  middle  sprout  and  the 
fall,  and  to  that  extent  he  is  entitled  to  have 
his  damages  assessed. 

Judgment  accordingly. 

Reversed— 17  Wend.,  571. 

Grant  of  land  bordering  on  stream— When  title  of 
grantee  extends  to  center.  Overruled— 20  Wend.,  159. 

Cited  in— 8  Barb.,  244 ;  44  111.,  223 ;  64  111..  490. 

Public  improvement  —  Damages  —  Compensation. 
Cited  in— 6  N.  Y.,  558  ;  12  Am.  Rep.,  165  (51  N.  H.. 
504). 

Navigable  stream— Respective  rights  of  public  and 
individual.  Overruled-33  N.  Y.,  500. 

Cited  in— 18  Barb..  284. 

Also  cited  in— 2  Abb.  N.  S.,  353. 
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Practice  in  Justice  Court — Certiorari. 

Where  a  party,  against  whom  a  judgment  is  ren- 
dered before  a  justice,  sues  out  a  certiorari,  to 
which  a  return  is  made,  and  subsequently  a  second 
return  purporting  to  be  an  amended  return  is  made, 
but  setting  forth  all  the  proceedings  before  the  jus- 
tice, and  the  party  suing  out  the  certiorari  finally 
succeeds  on  a  writ  of  error,  he  is  not  entitled  in  the 
taxation  of  costs  to  an  allowance  for  more  than  one 
return. 

ERROR  from  Madison  C.  P.  Wells  sued 
Brown  and  Wellington  in  a  justice's  court. 
The  defendants  obtained  a  verdict,  and  judg- 
ment was  rendered  in  their  favor.  The  plaint- 
iff sued  out  a  certiorari,  to  which  the  justice 
made  a  return,  which  is  set  forth  in  the  record 
at  full  length.  Then  follows  a  second  return,, 
purporting  to  be  an  amended  return,  but  in- 
stead of  supplying  defects  in  the  first  return,  it 
sets  forth  all  the  proceedings  before  the  jus- 
tice. The  C.  P.  affirmed  the  judgment  of  the 
justice,  and  this  court  reversed  the  judgment 
of  the  C.  P.  The  court,  in  delivering  their 
opinion,  animadverted  upon  the  abuse  of  mak- 
ing two  full  returns,  saying  that  the  rule  call- 
ing for  an  amended  return  should  have  pointed 
out  the  defects  in  the  original  return,  and 
the  second  return  ought  to  have  been  confined 
strictly  to  an  answer  to  such  rule;  and  that,  al- 
though the  plaintiff  below  had  succeeded  upon 
the  writ  of  error,  the  taxing  officer  ought  not 
to  allow  for  more  than  one  return  in  a  bill  of 
costs. 


*HUFFMAN  v.  HULBERT.  [*37& 

An  agreement  for  a  valid  consideration,  extend- 
ing to  a  principal  the  time  of  payment  of  a  debt. 
discharges  the  surety,  although  the  principal,  at 
the  time  of  such  agreement,  is  actually  insolvent. 

Citations—  13  Johns.,  174  ;  17  Johns.,  384  ;  15  Johns., 
433  ;  16  Johns.,  72  ;  9  Cow.,  206  ;  7  Wend.,  289  ;  2 
Johns.  Ch..  560  ;  2  Bos.  &  P.,  62. 


was  an  action  of  assumpsit,  tried  at  the 
JL  Cayuga  Circuit  in  Apr.,  1833,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  defendant,  John  P.  Hulbert,  was  sued 
on  a  joint  and  several  note,  given  by  his  fath- 
er, John  W.  Hulbert,  and  by  himself  as  surety,. 
for  $200,  dated  Dec.  28,  1828,  payable  to  the 
plaintiff  in  30  days.  At  various  times,  and  par- 
ticularly in  the  summer  of  1831,  John  W. 
Hulbert  sent  small  sums  of  money  to  the 
plaintiff,  requesting  him  to  make  no  account 
of  such  payments,  but  to  hold  still,  meaning 
that  he  should  not  prosecute  on  the  demands 
he  held  against  him.  John  W.  Hulbert  died  in 
Oct.,  1831.  The  defendant  proved  that  had 
John  W.  Hulbert  been  prosecuted  during  his 
lifetime,  the  demand  of  the  plaintiff  might 
have  been  collected  from  him.  The  plaintiff 


NOTE.— Principal  and  surety— Discharge  of  surety 
—What,  in  general,  will  discharge  surety.  See  King 
v.  Baldwin,  17  Johns.,  384,  note ;  Powell  v.  Waters, 
17  Johns.,  176,  note ;  Pain  v.  Packard,  13  Johns.,  174, 
note ;  Bruen  v.  Marquand,  17  Johns.,  58,  note ;  Hub- 
bly  ,v.  Brown,  16  Johns.,  70,  note ;  People  v.  Jansen,. 
7  Johns.,  332,  note. 
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proved  that  John  W.  Hulbert  was  insolvent  at 
the  date  of  the  note,  and  remained  so  until  his 
death;  which  evidence  was  objected  to  by  the 
defendant,  but  admitted  by  the  judge  ;  who 
charged  the  jury  that  an  agreement  by  the 
plaintiff  with  John  W.  Hulbert  not  to  sue, 
founded  upon  a  sufficient  consideration,  would 
discharge  the  defendant,  standing  in  the  char- 
acter of  a  surety;  but  he  also  submitted  the 
question  of  the  insolvency  of  the  principal  to 
the  jury,  instructing  them  that  such  insolvency 
must  be  tested  by  the  ability  or  inability  of  the 
principal  to  pay  all  his  debts,  and  not  by  his 
being  able  to  obtain  the  aid  of  his  friends  to 
pay  some  particular  debt.  The  jury  found  for 
the  plaintiff  for  the  amount  of  the  note.  The 
defendant  asks  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  A.  Taber,  for  the  plaintiff. 

376*]     *By  the  Court,  Sutherland,  «/.    A 

new  trial  must  be  granted  in  this  case.  The 
judge  erred  in  admitting  the  evidence  of  the 
insolvency  of  John  W.  Hulbert,  before  and  at 
the  time  of  his  death.  The  defendant  John  P. 
Hulbert  signed  the  note  on  which  this  action 
was  brought,  as  surety  for  his  father,  John  W. 
Hulbert.  This  appears  on  the  face  of  the  note. 
His  defense  was,  that  the  plaintiff  had,  for  a 
valuable  consideration,  agreed  with  the  prin- 
cipal to  extend  the  time  of  payment;  and  had  in 
pursuance  of  such  agreement  actually  extend- 
ed it ;  and  the  fact  of  such  agreement  appears 
to  have  been  established  by  pretty  clear  and 
direct  testimony.  This  fact,  if  satisfactorily 
proved,  discharged  the  surety,  and  was,  per 
se,  a  perfect  defense  to  the  action.  Pain  v.  Pack- 
ard, 13  Johns.,  174  ;  King  v.  Baldwin,  17  Id., 
384;  15Id.,  483;  16  Id., 72;  9  Cow., 206; 7  Wend., 
289  ;  2  Johns.  Ch.(  560  ;  2  Bos.  &  P.,  62.  It 
was  varying  the  contract  to  his  prejudice,  as 
it  deprived  the  surety  of  the  power  of  paying 
the  debt,  and  immediately  calling  upon  his 
principal.  It  is  unnecessary  for  him  to  show 
that  he  has  been  actually  damnified.  It  was 
perfectly  immaterial,  therefore,  whether  the 
principal  was  or  was  not  insolvent  when  the 
new  agreement  was  made.  It  so  changed  the 
original  contract  that  the  surety  might  be 
prejudiced  by  it,  and  that  is  sufficient  to  dis- 
charge him. 

Where  a  surety  in  a  bond  or  note  requests 
the  creditor  to  proceed  immediately  to  collect 
the  money  from  the  principal,  who  is  then 
solvent,  and  Ihe  creditor  neglects  or  refuses  to 
proceed,  and  the  principal  afterwards  becomes 
insolvent  and  unable  to  pay,  the  surety  will  be 
discharged.  Pain  v.  Packard,  13  Johns.,  174; 
King  v.  Baldwin,  17  Johns.,  384.  This  rule  de- 
pends upon  a  principle  entirely  different  from 
1  the  other.  Here  the  creditor  has  done  nothing 
to  vary  the  contract,  or  tie  up  the  hands  of  the 
surety.  But  it  is  reasonable  and  just  that  he 
should,  upon  the  request  of  the  surety,  collect 
the  debt  from  the  principal.  If  he  neglects  or 
refuses  to  do  so,  and  the  surety  is  thereby  in- 
jured by  the  subsequent  insolvency  of  the 
principal,  the  surety  ought  to  be  discharged. 
The  judge  appears  to  have  confounded  these 
two  classes  of  cases,  and  to  have  supposed  that 
377*]  it  was  competent  for  the  *plaintiff  to 
show  that  the  surety  had  not  been  damnified 
by  his  agreement  to  give  time  to  the  principal. 
.  13 


In  this  he  erred.     All  the  evidence  upon  both 
sides  in  relation  to  Hulbert's  insolvency,  and 
all  that  the  judge  says  upon  that  point  in  his 
charge,  was  irrelevant  to  the  case. 
New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in— 15  Wend.,  332 ;  21  Wend.,  504 ;  3  Denio. 
521 ;  25  Hun,  45 ;  5  Barb.,  590 ;  36 Barb.,  298 ;  39  Barb.,. 
613 ;  46  Barb..  197 ;  6  Duer,  304  ;  26  Cal.,  541. 


HUFFMAN  v.  HULBERT. 

Principal  and  Surety — Discharge  of  Surety. 

A  request  by  a  surety,  that  the  creditor  sue  the 
principal,  is  unavailing1  as  a  defense,  unless  it  be 
shown  that  the  principal,  at  the  time  of  the  request, 
was  solvent,  and  subsequently  became  insolvent ; 
and  in  proof  of  the  solvency  at  the  time  of  the  re- 
quest to  sue,  it  must  satisfactorily  appear  that  the 
debt  was  then  collectible  by  due  course  of  law  out 
of  the  property  of  the  principal,  and  not  merely 
that  if  hard  pressed  the  principal  might  have  paid, 
had  he  chosen  to  do  so. 

THIS  was  an  action  of  assumpait,  tried  at  the 
Cayuga  Circuit  in  Apr.,  1833,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  suit  was  brought  on  a  joint  and  several 
note  for  $200,  given  to  the  plaintiff,  bearing 
date  Jan.  26,  1829,  payable  on  demand,  signed 
by  John  W.  Hulbert  as  principal,  and  by  John 
P.  Hulbert,  the  defendant,  and  Lewis  Warren, 
as  sureties.  The  defendant  offered  substan- 
tially the  same  evidence  as  in  the  last  case,  to 
show  an  agreement  between  the  plaintiff  and 
the  principal  for  an  extension  of  the  time  of 
payment.  He  also  proved  a  request  to  sue  the 
principal,  made  by  one  of  the  sureties,  and  the 
neglect  of  the  plaintiff  to  comply  therewith 
during  the  lifetime  of  the  principal,  who  died 
in  Oct.,  1831.  There  was  much  evidence  upon 
the  question  of  the  solvency  of  the  principal 
previous  to  his  death;  the  opinions  of  witnesses 
being  very  diverse,  and  the  weight  of  the  evi- 
dence most  favorable  to  the  defense  being, 
that  if  the  principal  had  been  hard  pressed,  the 
debt  in  question  might  have  been  collected. 
One  witness,  however,  stated  unequivocally, 
that  if  by  insolvency  was  to  be  understood  the 
inability  of  a  debtor  to  pay  all  his  debts  out  of 
his  own  property,  the  principal  was  insolvent 
*from  the  time  of  the  giving  of  the  note  [*378 
until  his  death.  The  judge  submitted  to  the 
jury  to  say  whether,  from  the  evidence  ad- 
duced, an  agreement  to  extend  the  time  of  pay- 
ment, founded  upon  a  valid  consideration,  had 
been  proved  ;  and  instructed  them,  if  they 
should  find  that  such  an  agreement  had  been 
entered  into,  that  the  defendant  was  entitled 
to  their  verdict.  He  further  instructed  them 
that  if  they  should  find  that  the  plaintiff  had 
been  requested  by  either  of  the  sureties  to  the 
note,  to  prosecute  the  principal,  and  that  the 
principal,  at  the  time  of  such  request  was 
solvent,  and  had  subsequently  become  insolv- 
ent, that  then  also  the  defendant  was  entitled 
to  their  verdict;  but  he  further  instructed  them 
that  the  solvency  of  a  party  meant  his  ability 
to  pay  his  debts  from  his  own  means,  and  that 
the  borrowing  by  a  debtor  from  one  man  to- 
pay  another,  when  hard  pressed,  was  no  evi- 
dence of  solvency.  The  jury  found  a  verdict 
for  the  plaintiff,  which  the  defendant  moves  to- 
set  aside. 
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Mr.  M.  T.  Reynolds,  for  the  defendant. 
Mr.  A.  Taber,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  I  perceive  no  ob- 
jection to  the  charge  of  the  circuit  judge. 
Solvency,  in  the  sense  in  which  it  is  used,  as 
applicable  to  the  principle  of  law  referred  to 
by  the  judge,  means  something  more  than  an 
ability  to  pay  at  the  option  of  the  debtor ;  it 
means  that  the  debtor  is  in  such  a  condition 
that  the  demand  may  be  collected  out  of  his 
property  by  due  course  of  law.  Anything  short 
•of  this  would  destroy  the  justice  and,  conse- 
quently, the  soundness  of  the  rule  which  is 
founded  upon  the  assumption  that  the  debt  is 
clearly  collectible  by  suit.  It  is  upon  this 
ground  only  it  can  be  defended.  As  the  surety 
has  the  right  to  take  up  the  note,  and  prose- 
cute for  his  own  benefit,  he  should  be  required 
to  bring  himself  strictly  and  fully  within  the 
principle.  If  insolvency  means  the  inability 
of  a  man,  from  resources  belonging  to  him  and 
within  his  control,  to  pay  his  debts,  and  which 
is  its  literal  interpretation,  then  the  evidence 
was  abundant  to  show  that  the  principal  was 
insolvent  at  the  time  the  request  to  sue  was 
made.  Ability  to  raise  money  upon  credit  for 
379*]  the  payment  *of  debts,  and  solvency 
within  the  meaning  of  this  rule,  are  very  dif- 
ferent things. 

The  question  of  extension  of  time  of  pay- 
ment, by  a  valid  and  binding  agreement,  was 
fairly  submitted  to  the  jury,  and  their  verdict 
is  conclusive,  upon  the  facts  of  the  case. 

New  trial  denied. 

Explained— 4  Hill,  655. 

Cited  in-24  Wend.,  384;  25  N.  Y.,  556;  25  Hun,  169; 
66  Barb.,  271;  57  How.  Pr.,  506;  13  Abb.  Pr.,  104;  42 
Super.,  256;  8  Daly,  273;  18  Minn.,  515;  43  Am.  Rep., 
306  (10  Lea.,  184). 


THE  PEOPLE  «.  COOPER. 

Indictment  for  Assault  and  Battery  upon  an  Offi- 
cer— Breach  of  Peace  in  Exercise  of  Right  of 
Recaption — Attachment,  Issued  without  Juris- 
diction— How  far  Officer  is  Protected  by  Process. 

An  indictment  lies  against  a  party  who,  in  the  ex- 
ercise of  the  right  of  recaption,  to  repossess  himself 
of  goods  taken  from  him  under  an  attachment 
agrainst  another  person,  commits  a  breach  of  the 
peace  by  assaulting  the  officer  who  took  the  goods, 
if  the  process  under  which  the  seizure  was  made  is 
regular  upon  its  face,  although  the  officer  who  is- 
sued it  had  not  jurisdiction  of  the  subject-matter. 

It  is  not  necessary,  in  such  case,  that  proof  should 
be  given  of  the  regularity  of  the  proceedings  pre- 
liminary to  the  issuing  of  the  attachment;  and 
though  it  be  affirmatively  shown  that  the  justice 
had  not  jurisdiction,  the  party  who  commits  a 
breach  of  the  peace  in  the  exercise  of  the  right  of 
recaption,  is  punishable  criminally— an  action  for 
damages,  however,  does  not  lie  in  such  a  case. 

A  count  in  an  indictment  in  such  case,  charging 
the  assault  to  have  been  made  upon  the  officer  while 
in  the  execution  of  the  duties  of  his  office  is  good, 
although  it  does  not  contain  averments  of  jurisdic- 
tion in  the  officer  issuing  the  attachment,  the  suing 
out  of  the  process,  the  delivery  to  the  officer,  etc. 
The  allegation  of  the  assault  on  the  officer  while  in 
the  execution  of  the  duties  of  his  office,  being  con- 
sidered as  mere  matter  of  aggravation. 

Citations— 5  Wend.,  170 ;  4  Johns.,  158. 

TERROR  from  the  General  Sessions  of  Oneida. 
J-J  The  defendant  was  indicted  for  an  assault 
and  battery.  The  indictment  contained  three 
•counts :  the  first  two,  substantially,  alike, 
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charged  a  common  assault  and  battery  com- 
mitted on  the  body  of  one  Thomas  Hull  ;  and 
the  3d  count  charged  the  assault  and  battery 
to  have  been  committed  upon  Hull,  then  and 
there  being  one  of  the  constables  of  the  County 
of  Oneida,  and  in  the  due  execution  of  the 
duties  of  his  office.  On  the  trial  of  the  indict- 
ment, an  attachment,  authorized  to  be  issued 
by  a  justice  of  the  peace  against  the  goods  and 
chattels  of  a  party  about  to  depart  with  his 
property  from  the  county  in  which  he  resides, 
with  the  intent  to  defraud  his  creditors,  was 
produced;  it  was  issued  by  one  of  the  justices 
of  the  peace  of  the  City  of  Utica,  directed  to 
any  constable  of  the  County  of  Oneida,  and  in 
other  *respects  was  in  the  usual  form,  [*38O 
commanding  the  officer  to  attach,  etc.  The 
defendant  objected  to  its  being  received  in  evi- 
dence, unless  the  preliminary  ^proofs  were  pro- 
duced, showing  that  the  justice  had  obtained 
jurisdiction,  etc.  The  court  overruled  the  ob- 
jection, deciding  that  the  attachment  being 
regular  on  its  face,  was  an  authority  and  justi- 
fication to  the  officer  acting  under  it.  Hull  then 
testified  that  he,  as  a  constable  of  the  City  of 
Utica,  appointed  under  its  charter,  by  virtue 
of  the  attachment,  levied  upon  a  trunk  ;  that 
the  defendant  attempted  to  take  the  trunk  from 
him,  and  during  such  attempt,  struck  him  sev- 
eral blows,  by  which  he  caused  the  blood  to 
flow  from  his  mouth,  and  that  marks  of  vio- 
lence were  visible  in  two  or  three  places  on  his 
face. '  The  defendant  insisted  that  the  official 
character  of  Hull  was  that  of  a  special  bailiff, 
and  not  of  a  public  officer,  and  that, therefore, 
evidence  of  his  appointment  should  be  pro- 
duced. The  court  decided  that  such  proof 
was  not  necessary.  The  defendant  proved  that 
the  trunk  levied  upon  by  Hull  was  his  prop- 
erty and  not  the  property  of  the  defendant  in 
the  attachment,  and  that  directly  after  the  con- 
stable had  seized  the  trunk,  he  told  him  that 
it  was  his  property,  demanded  it,  and  attempted 
to  take  it  from  him,  but  failed  in  doing  so;  and 
was  obliged  to  resort  to  a  writ  of  replevin  to 
regain  possession.  The  defendant  gave  in  evi- 
dence the  bond  and  affidavit  upon  which  the 
attachment  was  founded.  The  bond  was  in 
the  usual  form,  but  the  affidavit,  made  by  the 
plaintiff  in  the  attachment,  only  stated  that  the 
defendant  against  whom  the  attachment  was 
asked  was  about  to  depart,  etc.,  with  the  in- 
tent, as  the  plaintiff  had  been  informed  and 
believed,  to  defraud  his  creditors.  The  court, 
however,  decided  that  the  process  of  attach- 
ment produced  was  regular  on  its  face,  and 
would  protect  the  officer  ;  and  that  if  he  was 
assaulted  in  the  execution  of  such  process,  it 
was  a  breach  of  the  peace,  and  would  sustain 
the  charge  in  the  indictment,  unless  the  defend- 
ant could  prove  that  the  constable  knew  that* 
it  had  issued  irregularly.  The  defendant  fail- 
ing to  prove  such  knowledge,  the  court  re- 
jected the  evidence  of  the  bond  and  affidavit, 
and  charged  the  jury,  that  from  the  evidence 
it  appeared  that  the  trunk  was  the  property  of 
the  defendant,  but  that  notwithstanding,  if  the 
*constable  had  process  regular  on  its  [*38 1 
face,  and  had  the  manual  possession  of  the 
trunk  when  the  defendant  attempted  to  regain 
it,  the  defendant  could  not  lawfully  regain  it 
by  force;  and  that  if  they  should  find  that  the 
constable  had  such  possession,  and  that  the  de- 
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fendant  attempted  to  regain  the  possession  by 
force,  they  ought  to  find  the  defendant  guilty. 
The  jury  found  the  defendant  guilty,  and  the 
court  imposed  upon  him  a  fine  of  $5.  The  de- 
fendant sued  out  a  writ  of  error. 

Messrs.  Ward  Hunt  and  B.  T.  Cooper, 
for  the  plaintiff  in  error, insisted  that,  although 
the  indictment  contains  three  counts,  the  first 
two  ought  to  be  considered  as  merged  in  the 
3d,  which  is  a  charge  of  beating  an  officer  in 
the  execution  of  the  duties  of  his  office.  _  To 
that  charge  all  the  evidence  in  the  case  is  di- 
rected, and  though  the  jury,  in  finding  the  de- 
fendant guilty  generally  upon  the  whole  in- 
dictment, must  necessarily  have  included  the 
assault,  yet  finding,  as  they  do,  the  whole  in- 
dictment true,  the  conclusion  of  law  is  that 
they  found  the  assault  committed  under  the 
circumstances  charged.  So  it  was  held  in  the 
case  of  King  v.  Osmer,5  East,  304,  where  a  par- 
ty was  indicted  for  an  assault,  and  obstructing 
an  officer,  in  the  due  execution  of  his  office, 
from  making  an  arrest.  If  the  3d  count  then 
be  considered  as  containing  the  gist  of  the  of- 
fense for  which  the  defendant  was  indicted,  it 
is  insisted  that  such  count  is  wholly  defective, 
in  failing  to  set  forth  the  facts  and  circum- 
stances necessary  to  show  that  the  defendant 
was  guilty  of  any  offense, which  must  be  stated 
with  proper  certainty,  or  the  indictment  can- 
not be  sustained.  1  Chit.  Cr.  L.,  169;  9  Cow., 
586.  An  indictment  for  beating,  resisting  or 
obstructing  an  officer  in  the  execution  of  the 
duties  of  his  office,  should  state  that  he  was  a 
legal  officer,  acting  by  virtue  of  process  issued 
from  a  court,  or  by  an  officer  having  jurisdic- 
tion in  the  matter,  setting  forth  the  process,  so 
that  on  the  face  of  the  indictment  it  may  ap- 
pear that  the  officer  was  obstructed  in  the  due 
•execution  of  legal  process;  it  is  like  an  indict 
ment  for  a  rescue,  in  which  all  these  aver- 
ments must  be  made,  or  it  is  bad.  Bull.  N.  P., 
52:  Str.,  1226  ;  8  Mod.,  357;  Hawks.,  P.  C., 
184.  It  should,  therefore,  have  been  alleged 
<382*]  in  the  indictment  *that  the  officer  had 
process  of  attachment,  issued  by  a  justice  who 
had  obtained  jurisdiction  in  the  matter  by  a 
compliance  on  the  part  of  the  applicant  for  the 
attachment,  with  all  the  requirements  of  the 
statute.  If  these  averrments  were  not  necessa- 
ry, the  General  Sessions,  at  all  events,  should 
have  required  evidence  of  the  preliminary 
proofs,  showing  jurisdiction,  in  the  justice  be- 
fore receiving  the  attachment  in  evidence;  for 
unless  the  justice  had  jurisdiction,  he  in  issu- 
ing the  process,  and  the  officer  in  executing 
it,  were  both  trespassers,  and  the  defendant 
or  any  other  person  might  lawfully  interfere 
to  prevent  its  execution,  doing  no  more  than 
what  was  necessary  for  that  purpose.  2  Chit. 
Cr.  L.,  166;  1  Russ.,  361,  510,  511;  2  Id.,  704; 
3  Com.  L.  R.,  315  ;  10  Id.,  466  ;  5  East,  304  ; 
East,  P.  C.,  25,  295,  310;  6  Wend.,  438;  19 
Johns.,  39.  This  position  does  not  interfere 
with  the  doctrine  of  this  court  in  Savacool  v. 
Boughton,  5  Wend.,  175,  where  it  is  held  that 
process  good  upon  its  *f ace  is  a  protection  to 
the  officer  executing  it  against  an  action  of  tres- 
pass ;  such  process  serves  him  as  a  shield 
against  an  action  or  indictment,  but  it  cannot 
be  converged  into  a  sword.  The  same  protec 
tion  which  the  decision  in  Savacool  v.  Bough- 
tin  affords  here,  was  granted  by  an  Act  of 
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Parliament  in  England,  24  Geo.  II. ,  ch.  44,  to 
an  officer  executing  a  warrant  regular  in  its 
frame.  But  if  the  public  prosecutor  was  not 
bound  to  give  evidence  of  the  preliminary 
proofs  showing  jurisdiction  in  the  justice,  it 
surely  was  competent  to  the  defendant  to  show 
affirmatively  on  his  part  the  want  of  jurisdic- 
tion. Such  proof  was  given,  but  it  was  re- 
jected by  the  court.  The  court  erred  also  in 
their  charge  to  the  jury,  who  were  instructed 
that  although  the  trunk  was  the  property  of 
the  defendant,  still  he  must  be  convicted, if  the 
officer  had  process  regular  on  its  face,  and  had 
the  manual  possession  of  the  trunk  when  the 
defendant  attempted  to  regain  it;  that  the  de- 
fendant could  not  lawfully  regain  it  by  force. 
The  attachment  directed  the  seizure  of  the 
goods  and  chattels  of  the  defendant  in  the  proc- 
ess. The  officer  took  the  property  of  another 
person,  the  defendant  in  the  indictment.  In 
doing  so  he  committed  a  trespass.  The  owner 
of  the  trunk  had  a  right  to  assert  his  title  to  the 
property;  and  if,  in  the  attempt  to  regain  it, 
at  the  very  moment  of  *the  seizure  he  [*383 
used  no  more  force  than  was  necessary  to  effect 
that  object,  his  conduct  was  justifiable,  "for," 
as  was  said  by  Ld.  Ellenborough  in  King  v. 
Osmer,  5  East,  304,  "  if  a  man  without  author- 
ity attempt  to  arrest  another  illegally,  it  is  a 
breach  of  the  peace,  and  any  other  person  may 
lawfully  interfere  to  prevent  it,  doing  no  more 
than  is  necessary  for  that  purpose;  and  noth- 
ing further  appears  in  thjs  case  to  have  been 
done,"  although  in  that  case  the  person  pre- 
tending to  act  as  an  officer  was  assaulted  and 
imprisoned.  In  this  case  not  as  much  was  done 
as  was  necessary  to  regain  the  property, for  the 
officer  succeeded  in  carrying  it  off , and  the  par- 
ty obtained  it  only  by  the  suing  out  of  a  replev- 
in. In  conclusion,  there  was  a  variance  between 
the  indictment  and  the  evidence;  the  indictment 
alleges  that  Hull  was  a  constable  of  the  County 
of  Oneida,  and  the  proof  was  that  he  was  a 
constable  of  the  City  of  Utica. 

Mr.  E.  Allen,  District  Atty.  of  Oneida,  for 
the  people.  The  3d  count  of  the  indictment 
was  wholly  unnecessary.  We  have  no  statute 
punishing  the  offense  of  resisting  an  officer  in 
the  execution  of  process.  What,  therefore,  is 
alleged  in  the  3d  count  different  from  what  is 
contained  in  the  1st  and  2d  counts  is  stated 
merely  by  way  of  aggravation,  and  might  have 
been  given  in  evidence  under  the  first  two 
counts.  Allowing,  therefore,  the  3d  count  to 
be  defective,  in  not  making  the  averments  in- 
sisted upon  as  necessary  on  the  other  side,  the 
judgment  will  be  sustained;  for  if  there  be  one 
good  count  in  an  indictment  and  a  general  ver- 
dict, it  is  enough.  The  attachment  under 
which  the  seizure  was  made  was  regular  upon 
its  face,  and  the  officer,  therefore,  is  entitled  to 
the  protection  of  the  law, not  merely  against  an 
action  for  damages.but  from  violence  to  his  per- 
son. In  Savacool  v.  Boughton,  5  Wend.,  170, 
the  court  held  that  a  ministerial  officer  is  pro- 
tected in  the  execution  of  process,  whether 
the  same  issue  from  a  court  of  limited  or  gen- 
erat  jurisdiction,  although  such  court  have 
not,  in  fact, jurisdiction  in  the  case — provided, 
that  on  the  face  of  the  process,  it  appears  that 
the  court  has  jurisdiction  of  the  subject-mat- 
ter, and  nothing  appears  to  apprise  the  officer, 
but  that  the  court  also  has  jurisdiction  of  the 
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person  of  the  party  to  be  affected  by  the  proc- 
484*]  ess.  *The  verdict  of  the  jury  is  con- 
clusive upon  the  fact,  that  at  the  time  of 
the  assault  the  officer  had  the  manual  pos- 
session of  the  trunk.  Admitting,  therefore, 
that  the  defendant  might  exercise  the  right  of 
recaption.could  it  be  exercised  without  a  breach 
of  the  peace,  the  defendant  here  is  properly 
convicted;  for  if  a  breach  of  the  peace  accom- 
panies the  act,  the  party  is  answerable  crimin- 
ally. Hyatt  v.  Wood,  4  Johns.,  158. 

By  the  Court,  Sutherland,  J.  The  court 
decided  correctly  in  admitting  the  attachment 
in  evidence,  without  proof  of  the  preliminary 
proceedings  necessary  to  render  it  regular. 
The  magistrate  by  whom  it  was  issued  had 
general  jurisdiction  to  issue  attachments,  and 
the  process  was  regular  and  unexceptionable 
upon  its  face.  The  officer  was  not  bound  to 
inquire  whether  the  requisite  evidence  had 
been  exhibited  to  the  justice  to  authorize  the 
issuing  of  the  attachment,  in  this  particular 
case.  It  was  decided  in  Savacool  v.  Boughton, 
5  Wend.,  170,  that  if  the  subject-matter  of  a 
suit  is  within  the  jurisdiction  of  a  court,  but 
there  is  a  want  of  jurisdiction  as  to  the  person 
or  place,  the  officer  who  executes  process  is- 
sued in  such  suit  is  no  trespasser,  unless  the 
want  of  jurisdiction  appears  on  the  face  of  the 
process.  If  the  property  seized  in  this  case  had 
belonged  to  the  defendant  in  theattachment.he 
could  not  have  maintained  trespass  against  the 
officer,  even  conceding  that  the  bond  and  af- 
fidavit, upon  which  it  was  issued,  were  not 
such  as  the  statute  required;  the  process  itself 
would  have  afforded  him  complete  protection. 
He  could  not  have  been  called  upon  to  show 
the  regularity  of  the  preliminary  proceedings; 
and  that  principle  appears  to  me  to  be  applica- 
ble to  this  case,  so  far  as  to  render  the  attach- 
ment itself  competent  evidence. 

Resisting  an  officer  in  the  execution  of  proc- 
ess is  no  distinct  statute  offense.  It  is  stated 
in  the  indictment  merely  by  way  of  aggrava- 
tion, and  the  evidence  in  relation  to  it  was  as 
applicable  to  the  first  two  counts  as  to  the  3d ; 
and  if  the  3d  count  were  defective  in  its  aver- 
ments,which  I  do  not  think  it  is.still  the  other 
counts  being  good,  and  the  evidence  applica- 
ble to  them,  it  would  be  no  ground  for  revers- 
ing the  judgment. 

385*]  *The  jury 'have  found  that  the  trunk 
was  in  the  actual  manual  possession  of  Hull 
when  the  defendant  attempted  to  recover  it, 
and  made  the  assault  upon  him.  A  party  may 
regain  the  possession  of  his  property  by  force, 
without  subjecting  himself  to  a  private  action 
of  trespass  for  damages;  but  if  he  is  guilty  of 
a  breach  of  the  peace,  he  is  answerable  crim- 
inally. Hyattv.  Wood,  4  Johns.,  158,  per  Spen- 
cer, J.  This  is  the  principle  which  the  court 
intended  to  lay  down  in  their  charge  in  this 
case, and  it  was  that,  undoubtedly,  upon  which 
the  defendant  was  convicted.  He  was  not  cen- 
surable for  attempting  to  recover  the  possession 
of  his  property;  but  he  had  no  right  to  break 
the  peace  and  commit  an  assault  and  battery 
upon  the  officer  in  order  to  effect  it,  although 
the  circumstances  of  the  case  certainly  afford 
an  apology  for  considerable  excitement  upon 
his  part.  The  court  very  properly  considered 
it  a  mere  technical  offense,  and  imposed  only 
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a  nominal  fine.     /  think  the  judgment  ought  to 
b$  affirmed. 

Distinguished— 31  Hun,  406. 
Cited  in— 54  Barb.,  308. 


CROSS  v.  HUNTLY. 

Patent — Description  of  Machine  Improved  by  In- 
vention— Defect  in,  as  Defense  to  Note  given 
for  Right  to  Vend  such  Improvement. 

A  patent,  for  an  improvement  in  a  machine,  must 
describe  the  machine  in  use  of  which  it  is  an  im- 
provement, so  that  it  may  be  known  in  what  the 
improvement  consists :  and  a  defect  in  the  patent 
in  that  respect  may  be  taken  advantage  of  to  defeat 
a  recovery  on  a  note  given  for  a  right  to  vend  such 
improvement,  on  the  ground  of  want  of  considera- 
tion. 

Citations— 7  Wh.,  356  ;  3  Wh.,  518  ;  4  Com.  L.  R., 
357  :  6  Com.  L.  R.,  509 ;  3  Com.  L.  R.,  27  ;  3  Cond.  8. 
C.  R.,  361;  7  Wend.,  356 ;  1  Pet.,  323 ;  3  Wash.  C.  C._ 
443 ;  1  Paine,  441. 

ERROR  from  the  Oswego  C.  P.  Huntly 
sued  Cross  before  a  justice  on  a  note  for 
$15.  Cross  proved  that  the  consideration  of 
the  note  was  the  sale  of  a  patent  right  to  make, 
vend  and  use  "Parker's  improved  washing-ma- 
chine," for  the  term  of  14  years,  within  a  cer- 
tain town.  The  letters  patent  grant  to  Parker 
the  exclusive  right  of  making,  constructing, 
using  and  vending  "a  new  and  useful  improve- 
ment in  the  washing-machine,"  which  he  al- 
leged he  had  invented.  The  specification  ac- 
companying the  letters  patent  particularly  de- 
scribed the  improvement,  but  did  not  specify 
what  was  new  in  the  machine  improved  by  the 
patentee,  and  what  was  known  before  his  in- 
vention, but  generally  described  *the  [*386 
machine,  its  component  parts,  and  the  manner 
of  using  it.  Two  witnesses  testified  that  pre- 
vious to  the  granting  of  the  letters  patent, they 
had  seen  washing-machines  in  use,  which,  in 
material  parts,  corresponded  with  the  machine 
in  question,  and  were  worked  upon  the  same 
principle,  though  the  machine  in  question  had 
machinery  which  they  could  not  say  had  been 
before  used.  The  defendant  contended  that 
Parker's  machine  was  not  a  new  invention  or 
discovery,  and  that,  therefore,  the  letters  pat- 
ent were  void;  and  that  they  also  were  void  in 
not  specifying  the  particulars  in  which  the  al- 
leged improvement  was  new  and  different  from 
the  machine  of  which  it  was  professed  to  be  an 
improvement,  and  he  therefore  insisted  that 
the  plaintiff  was  not  entitled  to  recover  on  the 
note  for  the  want  of  consideration.  The  jus- 
tice gave  judgment  for  the  plaintiff,  and  the 
C.  P.  of  Oswego  affirmed  the  judgment.  The 
defendant  sued  out  a  writ  of  error. 

Mr.  J.  J.  Pettit,  for  plaintiff  in  error. 

Mr.  O.  Robinson,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  It  is  insisted  by 
the  defendant  below  that  the  patent  is  void  on 
the  grounds:  1.  That  the  machine  for  the  mak- 
ing and  vending,  of  which  the  patent  was 
granted,  is  not  anew  invention; and  2.  If  new 
in  part,  the  patent  is  void,  inasmuch  as  it  is 
for  the  whole  machine,  and  not  for  the  im- 
provement. If  either  of  these  positions  were 
sustained  by  the  proof,  the  defendant  was  en- 
titled to  judgment  in  the  court  below,  as  in 
such  case  a  failure  of  the  consideration  of  the 
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note  was  shown.  7  Wh.,  356;  3  Id.,  518;  4 
Com.  L.  R.,  357;  6  Id.,  509;  3  Id.,  27;  3  Cond. 
S.  C.  R.,  361.  From  the  evidence,  there  can- 
not be  a  doubt  but  that  the  patent,  in  both  re- 
spects, is  defective  and  void ;  it  was  conclu- 
sively shown  that  material  parts  of  the  machine 
had  been  in  .use  previous  to  the  patent,  and  that 
the  machine  was  worked  upon  the  same  prin- 
ciple as  machines  before  in  operation.  Second. 
The  patent  purports  on  its  face  to  be  granted 
for  "a  new  and  useful  improvement  in  the 
387*]  washing-machine,"  *and  the  schedule 
annexed,  containing  a  specification  of  the  im- 
provement, gives  a  description  of  the  entire 
machine,  without  distinguishing  one  part  more 
than  another  as  belonging  to  the  patentee  as 
the  inventor.  His  patent  is  for  the  entire  ma- 
chine, for  the  principal  parts  of  which,  and 
the  mode  of  operation,  he  clearly  is  not  entitled 
to  the  credit  or  profit  arising  from  the  discov- 
ery. It  is  said,  in  Evans  v.  Eaton,  7  Wh.,  356, 
that  a  party  cannot  entitle  himself  to  a  patent 
for  more  than  his  own  invention;  and  if  the 
patent  be  for  the  whole  of  the  machine,  he  can 
maintain  a  title  to  it  only  by  establishing  that 
it  is,  substantially,  new  in  its  structure  and 
mode  of  operation.  See  1  Pet.,  322;  3  Wash. 
<C.  C.),  443.  A  patent  for  an  improvement 
should  describe  the  machine  in  use,  that  it  may 
be  known  in  what  the  improvement  consists. 
1  Paine,  441.  In  Benion  v.  Hawks,  6  Com.  L. 
R.,  509,  a  patent  for  improvements  in  the  con- 
struction of  ships'  anchors,  windlasses  and 
•chain-cables  was  held  void,  because  there  was 
no  novelty  in  the  construction  of  the  anchors. 
The  patent  being  void,  nothing  passed  to  the 
plaintiff  in  error,  and  the  note  was  given  with- 
out consideration. 
Judgment  reversed. 

Distinguished— 22  Wend.,  114. 

Cited  in— 19  Wend.,  413 ;  4  Hun.  151 ;  57  Barb.,  115 ; 
6  T.  &  C.,  533 ;  2  Bos.,  391 ;  6  Blatchf.,  360 ;  69  Mo.,  90 ; 
3  Am.  Rep.,  437  (102  Mass.,  63);  7  Am.  Rep.,  459  (47  N. 
Y.,  447):  9  Am.  Rep.,  533  (28  Wis.,  694);  17  Am.  Rep. 
450  (34  Wis.,  453);  23  Am.  Rep.,  47  (66  N.  Y.,  212). 


CATON  v.  J.  B.  &  R.  RUMNEY. 

•Common  Carriers — Steamboats  Engaged  in  Tow- 
ing are  Not — Degree  of  Skill  Required. 

The  owners  of  a  steamboat,  who  undertake  to 
tow  a  freight-boat  for  hire,  are  not  bound  to  more 
than  ordinary  care  and  skill  in  the  management  of 
their  boat ;  they  are  not  quoad  hoc  common  carriers, 
and  the  law  of  common  carriers  is  not  applicable 
to  them. 

And  it  seems,  in  such  case,  that  the  steamboat  is 
not  bound,  for  the  safety  of  the  freight-boat,  to 
vary  from  the  ordinary  and  regular  course  of  her 
voyage. 

THIS  was  an  action  on  the  case,  tried  at  the 
Seneca  Circuit,  in  June,  1831,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  declaration  charges  that  the  defendants 
were  the  owners  of  a  steamboat  plying  on  the 
Seneca  Lake,  and  that  for  a  proper  reward 
they  undertook  to  tow  a  boat  belonging  to  the 
plaintiff  from   Dresden  to  Geneva,  and  that 
388*]  through  the  carelessness  *of  the  serv- 
ants of  the  defendants  in  the  management  of 


NOTE.— Masters  and  owners  of  vessels  as  common 
carriers.  For  a  full  discussion,  see,  Elliott  v.  Rossell, 
10  Johns.,  1,  note. 
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the  steamboat,,  the  boat  of  the  plaintiff  was 
drawn  under,  filled  with  water  and  sunk;  by 
means  whereof  the  freight  in  the  plaintiff's 
boat  was  lost,  and  the  boat  damaged.  It  was 
proved  that  the  steamboat,  in  the  course  of  its 
regular  trips  f  rqm  the  head  of  the  lake  to  Ge- 
neva, arrived  at  Dresden  about  8  o'clock  P. 
M.,  May  7,  1829,  when  the  plaintiff  applied  to 
the  master  of  the  steamboat  to  tow  his  freight- 
boat,  of  about  30  tons,  to  Geneva!  The  plaint- 
iff's boat  was  an  open  boat,  loaded  down  to 
within  5  or  6  inches  of  the  water's  edge.  The 
master  told  him  he  thought  his  boat  was  too 
heavily  laden  to  be  towed  down,  as  the  south 
wind  was  rising.  The  plaintiff  said  he  was 
very  anxious  to  get  down,  and  he  must  and 
would  go,  and  accordingly  fastened  his  boat  to 
the  steamboat,  and  the  vessels  proceeded  on 
their  voyage.  The  wind  rose  and  there  were 
heavy  swells  on  the  lake,  and  when  within 
about  3  miles  of  Geneva,  the  boat  of  the  plaint- 
iff filled  with  water  and  sunk,  and  her  cargo, 
worth  about  $500,  was  lost.  The  plaintiff  in- 
sisted that  his  boat  was  lost  in  consequence  of 
the  unskillful  manner  in  which  the  steamboat 
was  managed,  and  that  by  means  thereof  his 
boat  was  drawn  into  the  trough  of  the  waves, 
and  thus  lost.  Upon  this  point  many  witnesses 
were  sworn,  whose  testimony  was  contradict- 
ory. The  defendants,  in  addition  to  proving 
that  the  steamboat  was  managed  with  care  and 
skill,  adduced  testimony  to  show  that  the  boat 
of  the  plaintiff  was  old,  rotten,  not  seaworthy, 
and  overloaded.  The  judge  charged  the  jury 
that  the  defendants  having  undertaken  for  a 
compensation  to  tow  the  plaintiff's  boat  from 
Dresden  to  Geneva,  it  was  their  duty  to  bring 
the  boat  in  safety  into  harbor,  if  it  was  possi- 
ble to  do  so;  that  the  defendants  were  bound  to 
more  than  ordinary  care  and  skill  in  the  man- 
agement of  the  steamboat;  that  it  was  not 
enough  to  excuse  them  from  damages  that  the 
steamboat  was  well  managed,  and  kept  stead- 
ily in  the  regular  course  of  her  voyage;  be 
cause  it  was  their  duty,  if  the  swells  upon  the 
lake  occasioned  by  the  winds,  required  that 
for  the  safety  of  the  plaintiff's  boat  the  steam- 
boat should  depart  from  its  regular  course,  the 
defendants  were  bound  to  change  their  course, 
so  as  to  keep  the  boat  in  tow,  out  of  the  troughs 
*of  the  waves  ;  and  if  they  had  omitted  [*389 
to  do  so,  they  were  liable  in  damages.  He 
further  instructed  the  jury,  that  if  they  should 
find  that  the  plaintiff's  boat  was  lost  by  means 
beyond  the  control  of  the  defendants,  the  de- 
fendants would  be  entitled  to  their  verdict; 
otherwise,  they  must  find  for  the  plaintiff  the 
value  of  the  cargo,  and  might  give  such  smart 
money  as  in  their  opinion  would  cover  the  loss 
and  expenses  of  the  plaintiff.  The  jury  found 
for  the  plaintiff  with  $500  damages.  The  de- 
fendants ask  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

Mr.  S.  Stevens,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  judge 
misdirected  the  jury.and  the  verdict  also.even 
under  the  charge,  appears  to  me  to  be  against 
the  weight  of  evidence.  The  law  of  common 
carriers  is  not  applicable  to  the  undertaking  of 
the  defendants  in  this  case.  They  were  not  in- 
surers of  the  plaintiff's  vessel.  The  judge 
charged  the  jury  that  the  defendants  were 
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bound  to  exert  more  than  ordinary  care  and 
skill  in  the  management  of  thei'r  steamboat.  If 
the  judge  meant  that  they  were  bound  to  more 
care  and  skill  than  was  ordinarily  necessary  in 
calm  weather  and  smooth  water,  there  can  be 
no  objection  to  it.  But  it  is  not  probable  that 
that  was  his  meaning,  or  that  he  was  so  under- 
stood by  the  jury.  He  meant  that  the  under- 
taking of  the  defendants  legally  imposed  upon 
them  the  duty  of  exerting  extraordinary  care 
and  skill  in  conducting  the  plaintiff's  boat  to 
Geneva.  That  this  was  the  meaning  of  the 
judge,  appears  also  from  another  part  of  the 
charge,  in  whichhesays.it  was  the  defendants' 
duty  to  tow  the  plaintiff's  boat  in  safety  to  the 
harbor  (of  Geneva)  if  it  was  possible.  The  jury 
had  a  right  to  infer,  from  these  strong  expres- 
sions of  the  judge,  that  if  in  their  opinion  it 
was  possible  for  human  care  and  skill  to  have 
towed  the  plaintiff's  boat  in  safety,  then  they 
must  give  a  verdict  for  the  plaintiff.  The  de- 
fendants certainly  are  not  liable  in  the  charac- 
ter of  common  carriers  ;  and  if  not,  then  they 
were  bound  to  the  exercise  of  only  ordinary 
care  and  skill.  But  I  think  the  weight  of  evi- 
39O*]  *dence  shows  that  the  boat  sunk  in  con- 
sequence of  her  being  rotten  and  overloaded  ; 
that  from  those  causes  her  seams  opened  with 
the  heaving  of  the  waves,  and  that  she  filled 
from  leaking,  and  not  in  consequence  of  being 
carried  by  the  defendants  into  the  trough  of 
the  waves.  As  the  evidence  appears  upon  pa- 
per.I  think  no  man  can  resist  this  conclusion. 
New  trial  granted. 

Distinguished-?  Hill,  568. 

Approved— 3  Hill,  19. 

Cited  in-2  N.  Y.,  208 ;  51  Barb.,  11 ;  1  Abb.  U.  S., 
468 ;  5  Ben..  307  ;  2  Bord.,  358 ;  2  Wood.  &  M.,  315  ;  29 
Am.  Dec.,  555  (8  Gill.  &  J.,  248) ;  13  Am.  Rep.,  122. 123 
(24  La.,  165) ;  13  Am.  Rep.,  267  (23  Ohio  St.,  532) ;  29 
Am.  Rep.,  437  (14  Bush.,  698). 


SLACK    ET  AL.  v.  BROWN  ET  AL. 

Injury  to  Vessel  by  Collision  —  Statute  Giving 
Lien  for  Damages  —  WlieCher  Consequential 
Damages  may  be  Recovered — Tender  of  Amends 
—  Practice  —  Costs  —  Recovery  Limited  to 
Amount  Claimed  in  Declaration. 

Whether,  where  a  vessel  has  been  run  down,  or 
run  afoul  of  by  another  vessel,  through  negligence 
or  willful  misconduct,  the  owner  of  the  vessel  in- 
jured can,  in  a  proceeding  under  the  statute  giving 
a  lien  for  damage  upon  the  vessel  doing  the  injury, 
recover,  besides  the  damage  to  the  vessel  itself,  con- 
sequential damages,  quaere. 

At  all  events,  where  the  plaintiff  in  his  declaration 
only  claims  for  damage  to  the  vessel,  he  cannot  re- 
cover beyond  his  claim. 

Where  a  vessel  proceeded  against  for  such  injury 
has  been  discharged  from  seizure,  upon  the  execu- 
tion of  a  bond  to  pay,  etc.,  and  an  action  is  brought 
upon  the  bond,  the  defendant  may  tender  amends 
on  the  ground  that  the  injury  was  casual  or  invol- 
untary. 

The  plaintiff  is  entitled  to  a  verdict  for  the  sum 
tendered  as  damages,  although  he  refused  to  accept 
the  same  when  tendered;if  he  recovers  no  more  than 
the  sum  tendered,  the  defendant  is  entitled  to  the 
costs  acci  ued  subsequent  to  the  tender  ;  but  if  he 
recovers  only  six  cents  beyond,  he  is  entitled  to 
costs. 

After  a  refusal,  the  plaintiff  may  at  the  trial  elect 
to  accept  the  sum  tendered,  and  if  he  does  so,  the 
defendant  is  bound  to  pay,  or  a  verdict  must  be 
rendered  for  the  amount :  and  in  such  case  the  costs 
accrued  after  demand  and  a  reasonable  time  to  pay, 
will  be  deducted  from  the  costs  to  which  the  de- 
fendant is  entitled. 


Whether  a  trespass  or  injury  for  which  amends- 
are  tendered  was  casual  or  involuntary,  must  be 
certified  by  the  judge  presiding  at  the  trial. 

Citations— 1  Chit.  PL,  386  ;  9  Wend.,  325  ;  2  R.  S.» 
553,  sees.  20,  22,  23  ;  653,  sec.  8 :  1  Saund.,  33  c,  n.  2 ;  2 
Archb.  Pr..  203. 

THIS  action  was  tried  at  the  Albany  Circuit, 
in  Mar.,  1832,  before  the  Hon.  James 
Vanderpoel,  one  of  the  Circuit  Judges. 

The  plaintiffs  sued  out  a  warrant,  under  the 
Act  to  Extend  the  Provisions  of  the  Law  Rel- 
ative to  Proceedings  for  the  Collection  of  De- 
mands against  Ships  and  Vessels,  passed  Apr. 
26,  1831.  See  Sess.  L.  of  1831,  p.  421.  By  the 
1st  section  *of  which  Act,it  is  enacted  [*391 
that  whenever  any  ship  or  vessel  shall  have 
been  run  down  or  run  afoul  of,  by  any  other 
ship  or  vessel,  through  negligence  or  willful 
misconduct,  and  shall  have  sustained  damage 
to  the  value  of  $50  or  upwards,  the  owner  of 
the  ship  or  vessel  sustaining  the  damage  shall 
have  a  lien  upon  the  vessel  causing  the  dam- 
age, and  may  make  application,  in  writing,  to 
a  proper  officer  for  a  warrant  to  seize  the  ves- 
sel ;  setting  forth  in  such  application  the  name 
of  the  vessel  causing  the  damage,  the  manner 
in  which  the  damage  was  done, and  the  amount 
thereof ;  which  officer  is  authorized  to  issue 
such  warrant.  The  subsequent  proceedings 
are  directed  to  be  in  conformity  to  the  provis- 
ions of  the  Revised  Statutes.  2  R.  S.,  493,  et 
seq.  The  warrant  in  this  case  was  issued 
against  the  steamboat  Ohio,  which  was  seized 
by  virtue  thereof , and  subsequently  discharged, 
on  the  defendants  in  this  cause  entering  into  a 
bond,  June  24,  1831,  conditioned  to  pay  the 
amount  of  all  such  claims  and  demands  which 
had  been  exhibited  to  the  officer  issuing  the 
warrant,  and  which  should  be  established  to 
have  been  subsisting  liens  upon  The  Ohio,  pur- 
suant to  the  provisions  of  the  Revised  Statutes. 
2  R  S.,  495,  sec.  13.  On  which  bond  this  suit 
was  commenced,  and  pursuant  to  the  16th  sec- 
tion of  the  statute,  the  plaintiffs  declared  on 
the  bond,  setting  forth  the  same  and  the  con- 
dition thereto  attached,  and  then  proceeding 
to  state  their  cause  of  action  as  follows  :  that 
June  4,  1831,  they  were  the  owners  of  a  sloop 
called  The  Charles,  which  was  run  afoul  of 
by  the  steamboat  Ohio, through  the  negligence 
or  willful  misconduct  of  the  persons  navigat- 
ing the  steamboat,  whereby  the  sloop  Charles 
sustained  great  damage,  to  wit:  to  the  amount 
of  $400  ;  that  the  plaintiffs  applied  to  the  Re- 
corder of  Albany  for  a  warrant  against  The 
Ohio,  to  enforce  their  lien  for  the  damage  sus- 
tained by  the  sloop  Charles  ;  that  their  claim 
for  damage  was  a  subsisting  lien  on  The  Ohio 
at  the  time  of  the  application  for  the  warrant, 
and  at  the  time  of  exhibiting  the  claim,  pur- 
suant to  the  statutes  in  such  case  made  and  pro- 
vided ;  yet  that  the  defendants  have  not  paid, 
etc.  The  declaration  contained  a  3d  count, 
varying  from  the  first  only  in  stating  that  The 
Charles  was  run  down,  instead  of  being  run 
afoul  of.  The  defendants  pleaded  the  general 
issue. 

*On  the  trial,  the  plaintiffs  proved  [*392 
that  in  June,  1831,  while  the  sloop  Charles  was 
lying  aground  on  the  Overslaugh  in  the  Hud- 
son, she  was  run  afoul  of  by  The  Ohio, through 
the  negligence  of  the  persons  navigating  her, 
and  that  the  damage  done  to  The  Charles  was 
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$69.  The  plaintiffs  offered  to  prove  that,  in 
consequence  of  the  injury  sustained,  they  had 
lost  a  trip  of  their  vessel,  had  been  obliged  to 
employ  another  sloop  to  transport  the  cargo  to 
N.  Y.,  by  which  freight  to  the  amount  of  $200 
was  lost,  and  that  the  vessel  was  so  badly  in- 
jured, it  would  have  sunk  had  not  lighters 
been  employed  to  take  out  part  of  the  cargo, 
which  was  accordingly  done,  and  that  the 
plaintiffs  had  been  obliged  to  pay  for  such  serv- 
ice $22  ;  all  which  evidence  was  objected  to 
by  the  defendants'  counsel,  on  the  grounds  ; 
1.  That  the  statute  authorized  a  recovery  only 
of  the  damage  done  to  the  vessel;  and 2.  That 
no  other  damages  than  those  done  to  the 
vessel  were  claimed  in  the  declaration.  The 
evidence  was  rejected  by  the  judge.  On  the 
part  of  the  defendants,  a  stipulation  of  the 
plaintiffs  was  read,  whereby  it  was  admitted 
that  Jan.  18,  1832,  a  legal  tender  was  made  by 
the  defendants  to  the  plaintiffs  of  the  sum  of 
$89.79,  as  the  amount  of  damages  sustained  by 
the  plaintiffs,  and  that  a  tender  was  made  at 
the  same  time  of  the  interest  of  the  sum  of 
$89.79,  from  June  1,  1831,  together  with  all 
the  costs  that  had  accrued  up  to  the  time  of 
the  tender;  and  after  reading  such  stipulation, 
the  defendants  rested.  The  plaintiffs  there- 
upon offered  to  receive  the  amount  of  damages 
tendered  and  demanded  the  same,  and  the  de- 
fendants refusing  to  comply  with  such  demand, 
the  counsel  for  the  plaintiffs  insisted  that  after 
such  refusal,  the  defendants  were  not  entitled 
to  the  benefit  of  the  tender ;  but  the  circuit 
judge  ruled  that  a  party  making  a  tender  in 
pursuance  of  the  provisions  of  the  Revised 
Statutes,  after  issue  joined,  is  not  bound  to 
bring  the  money  into  court, or  to  have  it  ready 
to  pay  whenever  it  should  be  demanded,  but 
is  entitled  to  a  reasonable  time  to  make  pay- 
ment after  demand,  and  that  the  defendants 
were,  therefore,  entitled  to  the  benefit  of  the 
tender,  notwithstanding  their  refusal  to  pay. 
The  judge  charged  the  jury  that  the  plaintiffs 
were  entitled  to  recover  only  the  amount  paid 
for  repairs  to  their  vessel,  and  were  not  enti- 
393*]  tied  to  recover *f or  money  paid  to  light- 
ers or  for  loss  of  freight;  and  directed  the  jury 
to  find  whether  a  tender  had  been  made  in  Jan. , 
1832.  The  jury  found  a  verdict  for  the  plaint- 
iffs for  $69,  and  also  that  the  defendants,  Jan. 
18,  1832,  legally  tendered  the  amount  so  found 
by  them,  with  interest  and  costs  up  to  that 
day.  The  plaintiffs  having  excepted  to  the  sev- 
eral decisions  and  charge  of  the  judge,  and 
having  procured  a  bill  of  exceptions  to  be 
signed,  now  moved  for  a  new  trial. 

Mr.  S.  Butcher,  Jr.,  for  the  plaintiffs, in- 
sisted that  the  evidence  offered  by  the  plaint- 
iffs ought  to  have  been  received.  The  statute 
gives  a  lien  upon  the  vessel  causing  the  dam- 
age, to  the  extent  of  the  damage  sustained.  It 
is  a  remedy  in  rem;  the  vessel  is  substituted 
for  the  owner,  the  language  of  the  statute  be- 
ing— if  the  vessel  run  down  shall  thereby  have 
sustained  damage,  there  shall  be  a  lien  upon 
the  vessel  causing  the  damage.  The  object  of 
the  statute  was  to  give  a  remedy  by  a  proceed- 
ing against  the  vessel,  instead  of  the  master  or 
owner,  who  might  be  wholly  irresponsible; 
and  consequential  damages  are  as  much  with- 
in the  reason  of  the  statute  as  damage  for  the 
direct  injury  to  the  vessel. 
WEND.  13. 


Mr.  S.  Stevens,  for  the  defendants.  The 
statute  gives  a  lien  only  for  the  damage  done 
to  the  vessel  which  has  been  run  down,  and 
not  for  any  consequential  damages  sustained 
by  the  owner  of  the  vessel;  but  if  it  were  oth- 
erwise, the  plaintiffs  here  cannot  recover  be- 
yond the  damage  done  to  the  vessel,  for  that 
alone  is  claimed  in  the  declaration.  If  further 
damages  were  intended  to  be  asked,  they 
should  have  been  specially  alleged.  1  Saund., 
PI.  &  Ev.,  344;  Bull.  N.  P.,  89. 

By  the  Court,  Nelson,  J.  Whether  conse- 
quential damages,  arising  from  running  down 
the  vessel,  are  recoverable  or  not  under  the 
Act  of  1831 — a  question  as  to  which  there  is 
some  difference  of  opinion  in  the  court — the 
plaintiffs  in  this  case  were  not  entitled  to  re- 
cover them  under  their  declaration.  The  con- 
sequential damages  were  special,  and  did  not 
necessarily  *  arise  from  the  injury  com-[*394: 
plained  of  and,  consequently,  were  not  implied 
by  law.  To  prevent  surprise,  the  pleader 
should  have  stated,  particularly,  the  special 
damages  sought  to  be  recovered.  1  Chit.  PI., 
386.  They  were  the  natural  and  legal  conse- 
quences of  the  principal  acts,  and  would  be  re- 
coverable as  consequential  loss  under  the  or- 
dinary remedies.  9  Wend.,  325,  and  cases 
cited. 

Where  an  action  at  law  is  commenced  for  a 
casual  or  involuntary  trespass  or  injury,  the 
defendant  before  trial  may  tender  amends;  and 
if  the  sum  tendered  is  sufficient  to  cover  the 
damages  and  costs,  the  plaintiff  is  not  entitled 
to  recover  costs  incurred  after  the  tender;  but, 
if  he  proceeds,  must  pay  costs  to  the  defend- 
ant. 2  R.  S.,  553,  sees.  20,  22.  If  the  plaintiff 
accepts  the  tender  and  still  proceeds  in  the  ac- 
tion, the  sum  accepted  must  be  deducted  from 
the  whole  amount  recovered,  and  judgment  is 
rendered  only  for  the  residue;  and  an  entry  of 
such  tender  and  acceptance  is  made  on  the 
record.  The  plaintiff's  right  to  recover,  or  his 
liability  to  pay  costs,  is  determined  by  the 
amount  of  such  residue.  Sec.  23.  By  these 
provisions,  it  appears  that  if  the  plaintiff  re- 
fuses to  accept  the  tender  and  proceeds  in  the 
action,  and  does  not  recover  a  sum  exceeding 
the  tender,  he  must  pay  the  costs  accrued  after 
the  tender;  which  is  but  the  application  of  the 
ordinary  rule  of  paying  money  into  court.  1 
Saund.,  33  c,  n.  2;  2  Archb.  Pr.,  203.  The 
23d  section  is  a  new  provision,  and  very  prop- 
erly, in  case  of  acceptance  of  the  tender,  puts 
the  further  litigation  of  the  plaintiff  under  the 
peril  of  payment  of  costs  subsequently  accru- 
ing, unless  he  recovers  a  sum  (beyond  that  ten- 
dered) which  shall  entitle  him  to  costs  under 
the  general  law  of  costs.  In  the  other  case  a 
recovery  of  six  cents  beyond  the  amount  ten- 
dered gives  costs.  If  the  plaintiff  refuses  to 
accept  the  tender,  it  is  not  to  be  stricken  out 
of  the  declaration,  as  when  money  is  paid  un- 
der the  23d  section,  or  into  court,  because  his 
only  mode  of  collecting  it  is  by  means  of  the 
judgment;  and  in  analogy  to  the  practice  of 
paying  money  into  court,  of  which  this  was 
designed  as  a  cheap  and  expeditious  substitute, 
the  plaintiff  is  entitled  in  any  event  to  a  ver- 
dict and  judgment  equal  to  the  amount  ten- 
dered. When  money  is  brought  into  court,  the 
plaintiff  is  at  all  events  entitled  to  it.  1  Saund. , 
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395*]  *33,  n.  2;  2  Archb.  Pr.,  203.  Any  oth- 
er construction  would  be  unjust.  The  defend 
ant  has  the  benefit  of  the  tender,  to  the  amount 
of  it,  throughout  the  subsequent  litigation,  the 
same  as  if  so  much  had  been  paid  into  court; 
and  this  in  consequence  of  his  ability  to  prove 
that  he  has  acknowledged  so  much  to  be  due, 
and  has  offered  to  pay  it.  For  the  like  reason, 
if  the  plaintiff  changes  his  opinion  and  elects 
to  accept,  and  stops  his  suit  short  of  a  trial,  he 
should  be  permitted  to  do  so,  deducting  the 
•costs  that  the  defendant  has  been  subjected  to 
since  the  tender.  This  is  also  analagous  to  the 
practice  of  which  this  is  a  substitute.  2  Archb. 
Pr.,  203. 

Although  in  form  this  is  an  action  of  debt 
upon  bond,  it  may  be  considered  as  coming 
within  the  Statute  allowing  Tender  of  Amends, 
and  is  substantially  an  action  of  trespass.  But 
the  defendant  can  make  the  tender  only  when 
it  is  casual  or  involuntary;  and  as  the  right  ex- 
ists only  by  virtue  of  the  statute,  it  devolves  on 
him  to  bring  his  case  within  its  terms.  How 
that  should  be  done  has  not  been  prescribed  by 
the  Act,  and  is,  therefore,  necessarily  left  to 
the  regulation  of  the  court.  It  can  be  done  in 
one  of  two  ways — either  by  the  finding  of  the 
jury,  or  by  the  certificate  of  the  presiding 
judge.  The  latter  is  the  most  simple  mode, 
and  is  in  harmony  with  the  regulation  of  the 
statutes  in  similar  cases.  2  R.  8.,  653,  sec.  8, 
and  is,  therefore,  prescribed  by  the  court  as 
the  mode  to  be  adopted  in  these  cases. 

The  plaintiffs  offered  at  the  trial  to  accept  the 
damages  tendered,  which  offer  was  refused. 
Under  the  above  exposition  of  the  statute,  the 
plaintiffs  were  entitled  to  them.  The  defend- 
ants, undoubtedly,  might  claim  a  reasonable 
time  to  procure  the  money,  but  an  absolute  re- 
fusal to  pay  would  be  an  abandonment  of  the 
tender.  As  the  extent  of  the  refusal  in  this 
x;ase  is  not  perfectly  clear,  we  are  disposed  to 
say  that  the  defendants  may  still  pay  the 
amount  tendered,  if  the  plaintiffs  elect  to  re- 
ceive it.  But  the  costs  subsequent  to  the  refus- 
al at  the  trial,  must  be  deducted  from  those 
the  defendants  are  entitled  to,  intermediate  the 
the  tender  in  Jan.,  1832,  and  the  offer  to  re- 
ceive them  at  the  trial. 

New  trial  granted. 

Cited  in-2  Denio,  197 ;  32  N.  Y.,  395 ;  1  Barb.,  129  ; 
8  Barb..  412;  45Wis.,  203. 
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Action  for  Penalties,  under  Statute,  for  Cutting 
and  Removing  Trees  from  State  Lands  — 
Pleading. 

In  an  action  on  the  statute,  making1  it  penal  to  cut 
and  carry  away  trees  from  the  lands  of  the  State, 
and  creating  a  penalty  of  $25  for  each  tree  cut.it  is 
competent  to  allege  in  one  count  of  the  declaration 
that  the  defendant  is  indebted  in  a  sum  equal  to  20 
penalties,  and  to  recover  any  amount  of  penalties 
which  it  can  be  proved  that  the  defendant  has  in- 
curred, though  the  same  be  less  than  20. 

Citation-1  Chit.  PL,  94, 107,344  ;  2  Chit.Pl.,141,n.  c. 

THIS  was  an  action  brought  for  the  recov- 
ery of  penalties  created  by  statute,  for 
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trespassing  on  lands  belonging  to  the  State, 
and  cutting  and  carrying  away  timber  grow- 
ing thereon,  tried  at  the  Cayuga  Circuit  in 
Apr.,  f833,  before  the  Hon.  Daniel  Moseley, 
one  of  the  Circuit  Judges. 

The  statute    under  which  the  action  was 
brought  is  in  these  words:  "Every  person  who 
shall  trespass  on  any  land  belonging  to  the 
people  of  this  State,  or  any  Indian  lands,  by 
cutting  or  carrying  away  timber  growing  there- 
on, shall  forfeit  and  pay  the  sum  of  twenty- 
five  dollars  for  every  tree  that  shall  be  cut  or 
carried  away  by  him,  or  under  his  direction." 
1.  R.  S.,  209,  sec.  74.     And  by  that  portion  of 
the  Revised  Statutes  which  treats  "Of  Actions 
for  Penalties  and  Forfeitures,"  it  is  enacted 
that:  "In  actions  of  debt  brought  to  recover 
any  penalty  or  forfeiture  given  by  any  statute, 
it  shall  be  sufficient,  without  setting  forth  the 
special  matter,  to  allege  in  the  declaration  that 
the  defendant  is  indebted  in  the  amount  of 
such  penalty  or  forfeiture,  to  the  officer,  per- 
son or  body  for  whose  use  the  same  is  given; 
whereby  an  action  accrued  according  to  the 
provisions  of  such  statute,  naming  the  subject- 
matter  thereof  in  the  following  form,  'accord- 
ing to  the  provisions  of  the  Statute  Concerning 
Sheriffs,'  naming  the  section,  title  and  chapter 
of  such  statute  as  the  case  may  require,  or  in 
some  other  similar  terms  referring  to  such  stat- 
ute;" 2  R.  S.,  482,  sec.  10;  and  by  the  13th  sec- 
tion of  the  last  mentioned  statute,  it  is  enacted 
that  the  defendant  may  plead  mldebet,aud  give 
in  evidence  under  such  plea  any  special  mat- 
ter which  if  pleaded  would  be  a  bar  to  the  ac- 
tion.    The  declaration  in  this  case  was  in  debt 
for  $500,  which  it  was  alleged  the  defendant 
*owed  to  and  unjustly  detained  from  [*397 
the  people  of  the  State  of  N.  Y.     The  declara- 
tion then  proceeded  to  state  that  the  defend- 
ant, on,  etc.,  at,  etc.,  was  and  still  is  indebted 
to  the  said  plaintiffs  in   the  sum   of    $500, 
whereby  an  action  has  accrued  to   the  said 
plaintiffs,   according    to    the    provisions    of 
sec.  74,  art.   5  ch.  9,  of  the  first  part  of  the 
Revised    Statutes,   entitled    regulations,   etc. 
(referring  to  1  R.  S.,  209,  sec.  74);  concluding 
with  the  usual  breach  of  non-payment.     The 
defendant  pleaded  nil  debet.     On  the  trial  of 
the  cause,  it  was  proved  that  the  defendant 
had  committed  a  trespass  on  lands  belonging 
to  the  State,  and  had  cut  and  carried  away  a 
number  of  trees;  but  it  was  not  proved  that  as 
many  as  20  trees  had  been  cut  and  carried 
away.     The  counsel  for  the  defendant,  there- 
fore, insisted  that  the  plaintiffs,  having  de- 
clared for  a  penalty  of  $500,  and  having  failed 
to  prove  that  20  trees  had  been  cut,  which 
must  be  shown  to  entitle  to  a  recovery  of  $500, 
ought  to  be  nonsuited.     The  judge  refused  to 
grant  a  nonsuit  and,  on  the  contrary,  charged 
the  jury  that  the  plaintiffs  were  entitled  to  re- 
cover a  penalty  of  $25  for  each  tree  cut,  and 
that  the  verdict  ought  to  be  for  as  many  pen- 
alties as  they  should  find  trees  to  have  been  cut 
by  the  defendant.     The  jury  found  a  verdict 
for  the  plaintiffs  for  $350  debt  and  six  cents 
"  images.     The  defendant  asks  for  a  new  trial. 
Mr.  A.  Taber,  for  the  defendant,  insisted 
that,  as  the  statute  declared  on,  did  not  give  a 
penalty  of  $500,  but  only  $25  for  every  tree 
cut,'  the  plaintiffs  were  not  entitled  to  a  recov- 
ery— they  demanded  a  penalty  not  given  by 
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statute.  If,  however,  the  plaintiffs  might  unite 
20  penalties  and  demand  all  of  them  in  one 
count,  they  were  bound  to  prove  that  20  pen- 
alties had  been  incurred,  or  they  must  fail.  In 
support  of  these  propositions,  he  cited  Cro. 
Jac.,498;  Hob.,  295;  1  H.  Bl.,  249;  Pet.  (C.C.), 
153.  If  wrong  in  these  positions,  he  then  con- 
tended that  the  plaintiffs  were  entitled  to  re- 
cover but  one  penalty,  and  cited  7  Johns., 134; 
13  Id.,  253. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

398*]  *By  the  Court,  Nelson,  J.  Had  the 
statute  giving  the  penalty  in  this  case  directed 
it  "  to  be  recovered  by  action  of  debt,"  there 
could  have  been  no  doubt  that  it  would  have 
been  competent  to  the  pleader  to  have  embraced 
in  one  count  the  cutting  or  carrying  away  of 
any  number  of  trees,  and  to  have  recovered 
the  amount  of  the  penalties.  He  would,  how- 
ever, in  such  case,  have  been  obliged  to  have 
set  forth  specially  and  accurately  the  facts 
bringing  the  defendant  within  the  statute  de- 
clared on.  By  a  single  count,  thus  framed,  the 
defendant  would  be  as  fully  apprised  of  the 
charge  against  him,  and  be  as  well  able  to  an- 
swer it,  as  if  a  separate  count  had  been  insert- 
ed in  the  declaration  for  each  tree  cut  or  car- 
ried away.  Many  trees  may  be  cut  or  carried 
away  by  one  act  of  trespass,  and  the  form  in 
which  the  penalty  is  given  seems  to  be  but  a 
mode  of  ascertaining  the  amount  to  be  recov- 
ered. I  do  not  perceive  that  the  defendant 
would  have  been  better  informed  as  to  the  sub- 
ject-matter of  the  suit,  and  thus  enabled  to 
make  a  better  defense,  had  there  been  a  count 
for  each  penalty  ;  and  besides,  to  require  a 
count  for  each  penalty,  would  defeat  the  great 
object  of  the  Legislature, of  reducing  the  plead- 
ings to  the  simplest  form.  I  am  not  aware  of 
anything  in  the  nature  or  form  of  this  action 
impugning  the  declaration  in  this  case,  and  it 
seems  to  be  justified  by  the  spirit  of  the  stat- 
ute. As  to  the  right  of  a  plaintiff,  in  an  action 
of  debt,  to  recover  a  sum  less  in  amount  than 
that  specified  in  the  introductory  or  other  part 
of  the  declaration, there  is  no  longer  any  doubt, 
unless  there  be  a  variance  in  the  description 
of  a  written  instrument  or  deed.  1  Chit.  PI., 
94,  107,  344;  2  Id.,  141,71.  c. 

New  trial  denied. 

Cited  in-3  Barb.,  551 ;  14  Abb.  N.  8.,  261. 
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Secretion  of  Property  from  Levy — Carrying  of 
Watch,  not  Within  Statute. 

The  carrying  of  a  watch,  about  the  person  of  a 
defendant  in  an  execution,  and  a  refusal  by  him  to 
deliver  it  to  the  officer,  is  not  an  offense  within  the 
meaning  of  the  statute  declaring  the  secreting  of 
property,  so  as  to  prevent  its  being  made  liable  for 
the  payment  of  debts,  a  misdemeanor. 

fPHE  defendant  was  convicted,  by  a  Court  of 
JL  Special  Sessions,  of  the  offense  of  secreting 
his  property  with  the  intent  to  defraud  his 
creditors,  on  a  prosecution  commenced  under 
the  26th  section  of  the  "  Act  to  Abolish  Im- 
prisonment for  Debt  and  to  Punish  Fraudulent 
Debtors."  Stat.,  sess.  of  1831,  p.  396.  The  evi- 
dence upon  which  he  was  convicted  was  the 
following  :  A  judgment  was  obtained  against 


him  in  a  justice's  court  for  $30. 39, upon  which 
an  execution  was  issued  and  delivered  to  a 
unstable,  who  called  upon  the  defendant,  and 
finding  no  property  upon  which  he  could  levy, 
and  observing  a  watch  in  the  watch  pocket  of 
the  defendant,  he  asked  the  defendant  if  he 
bad  not  a  watch;  who  answered  that  he  had  a 
watch,  which  he  had  bought  and  for  which  he 
had  given  his  note  for  $18.  The  constable 
thereupon  demanded  the  watch,  and  told  the 
defendant  if  he  refused  to  deliver  it  to  him,  he 
would  be  guilty  of  a  misdemeanor.  The  de- 
fendant refused  to  deliver  the  watch  to  the  con- 
stable, and  upon  this  evidence  he  was  convict- 
ed and  sentenced  to  pay  a  fine  of  $25.  The  de- 
fendant sued  out  a  certiorari. 

Mr.  L.  I.  Lansing,  for  the  defendant,  in- 
sisted that  the  refusal  to  deliver  the  watch  to 
the  constable  was  not  such  a  secreting  of  prop- 
erty, within  the  meaning  of  the  Act,  as  to  sub- 
ject the  defendant  to  a  conviction  for  a  mis- 
demeanor. The  refusal  of  a  defendant  to  apply 
money, etc., of  which  he  is  possessed,  to  the  pay- 
ment of  a  judgment  rendered  against  him,  sub- 
jects him  to  a  warrant,  upon  which  he  may  be 
committed  until  the  payment  of  the  debt;  but 
he  cannot,  for  such  cause,  be  proceeded  against 
criminally. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

*By  the  Court,  Nelson,  J.     In  the  [*4OO 

application  of  the  benign  rule  of  law,  that  pe- 
nal statutes  must  be  construed  strictly,  the  de- 
fendant ought  not  to  have  been  condemned  ; 
and  even  without  the  aid  of  this  rule,  the  con- 
viction was  wholly  unwarranted.  It  is  a  per- 
version of  language,  and  losing  sight  of  the 
statute,  to  construe  a  mere  refusal  of  a  defend- 
ant to  deliver  property  which  he  has  about  his 
person,  a  secreting  or  disposing  of  it,  especial- 
ly when  the  defendant.with  the  property  upon 
him,  is  within  the  reach  of  the  officer.  The  of- 
fense created  by  the  statute,  as  applicable  to 
this  case,  is,  the  secreting  of  property  so  as  to 
prevent  its  being  made  liable  for  the  payment 
of  the  debts  of  the  defendant  in  the  execution. 
The  carrying  of  a  watch  about  the  person  of 
the  defendant  was  not  a  secreting  of  property 
within  the  meaning  of  the  statute,  and  the  con- 
viction must,  therefore,  be  quashed. 
Conviction  quashed. 


HARRIS  v.  WARNER. 

Principal  and  Surety —  Whether  Second  Surety  is 
Sound  to  Contribute  to  First. 

Where  a  party  signs  a  note  as  the  surety  of  another, 
and  subsequently  a  third  person  affixes  his  name 
also  as  a  maker,  adding  to  his  signature  the  words 
"surety  for  the  above  parties,"  the  first  surety,  al- 
though he  pays  the  note,  cannot  compel  contribu- 
tion against  the  second  surety,  unless  it  is  made  sat- 
isfactorily to  appear  that  the  second  surety  intend- 
ed to  place  himself  in  the  relation  of  co-surety  with 
the  first  surety. 

And  it  seems,  notwithstanding  the  declaration  at- 
tached to  his  name,  had  the  second  surety  been 
obliged  to  pay  the  note  to  the  payees,  that  he  could 
not  have  called  upon  the  first  surety  as  a  principal, 
without  showing  a  contract  establishing  as  between 
them  the  relation  of  principal  and  surety. 

Citation— 3  Wend.,  397. 


THIS  was  an  action  of  assumpsit,  tried  at  the 
Livingston  Circuit  in  Sep.,  1832,  before  the 
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Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  declaration  was  for  money  paid.  The 
plaintiff  on  the  trial  produced  a  promissory 
note  for  $700,  payable  to  "The  President,  Di- 
rectors and  Company  of  the  Livingston  Coun- 
tv  Bank,"  signed  as  follows  :  "  Levi  Hovey. 
Campell  Harris,  as  surety.  D.  H  Bissell,  sure- 
ty. Zachariah  Spencer,  surety.  Asahel  War- 
ner, surety  for  the  above  names."  The  plaint- 
4O1*]  iff,  *Campbell  Harris,  proved  that  the 
note  was  made  and  discounted  for  the  benefit 
of  Hovey,  as  principal ;  that  when  it  fell  due, 
Hovey  failed  to  pay  it,  and  he  ( the  plaintiff ) 
paid  and  took  it  up.  Spencer,  the  fourth  sign- 
er of  the  note,  proved  that  when  he  affixed  his 
name,  the  names  of  Hovey,  Harris  and  Bissell 
were  subscribed  to  the  note,  as  they  now  ap- 
pear. The  plaintiff  offered  to  prove  further, 
by  this  witness,  that  at  the  time  Spencer  signed 
the  note,  he  directed  Hovey  not  to  use  it  with- 
out obtaining  the  name  of  the  defendant  as  a 
co-surety;  but  the  evidence  was  objected  to  by 
the  defendant,  and  rejected  by  the  judge. 
Spencer  further  testified  that  he  had  paid  his 
proportion  of  the  note  to  Harris.  The  defend- 
ant insisted  that  the  plaintiff  had  failed  to  show 
that  he  was  a  co-surety.  The  judge,  however, 
refused  to  nonsuit  the  plaintiff,  and  directed 
the  jury  to  find  a  verdict  for  him  for  one 
fourth  of  the  amount  of  the  note  and  interest. 
The  jury  found  accordingly,  subject  to  the 
opinion  of  the  court ;  i.  e.,  if  the  court  should 
be  of  opinion  that  the  proof  was  not  sufficient 
to  entitle  the  plaintiff  to  recover,  judgment  of 
nonsuit  to  be  entered;  otherwise,  judgment  for 
the  plaintiff  upon  the  verdict. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
There  was  no  contract  between  the  defendant 
and  the  plaintiff,  or  the  two  other  original 
sureties  of  the  principal,  either  express  or  im- 
plied. The  undertaking  of  the  defendant  was 
not  that  of  a  co-surety  with  the  plaintiff  and 
the  others,  but  that  of  a  guarantor  for  the  pre- 
vious parties  to  the  note  ;  he  was  their  surety, 
and  as  to  him  all  the  previous  parties  are  prin- 
cipals. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff.  Had 
the  defendant  paid  the  note  of  Hovey,  he  could 
not,  according  to  the  principle  of  the  case  of 
Warner  v.  Price,  3  Wend. ,  399,  have  sustained 
an  action  against  Harris,  Bissell  and  Spencer, 
as  their  surety,  unless  it  was  shown,  either 
positively  or  by  legal  intendment,  that  the 
other  sureties  meant  as  to  a  subsequent  party 
to  stand  in  the  character  of  principals.  If  the 
defendant  could  not  sustain  such  action,  he, 
consequently,  was  not  their  surety,  but  a  co- 
surety with  them  for  the  principal,  Hovey. 
4O2*]  The  defendant  *was  holden  to  the  pay- 
ees equally  with  the  other  sureties  of  Hovey  ; 
and  having  been  relieved  from  his  responsibil- 
ity by  the  plaintiff,  he  is  bound  to  make  con- 
tribution. 2  Poth.,  68  ;  2  Bos.  &  P.,  270 ;  4 
Johns.  Ch.,  334. 

By  the  Court,  Nelson,  J.  This  case  is  sup- 
posed to  turn  upon  the  principles  of  the  case  of 
Warner  v.  Price,  3  Wend.,  397.  That  was  an 
action  by  a  co-surety,  who  bad  paid  the  debt 
against  the  defendants,  assuming  all  of  them  to 
be  principals,  when  the  fact  was,  and  he  knew 
it  at  the  time  of  signing  the  note,  that  only  one 
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of  them  was  the  principal.  There  was,  there- 
fore, an  attempt  to  subject  the  other  sureties  as 
principals,  without  any  assent  or  agreement  on 
their  part  to  stand  in  that  relation  to  the  plaint- 
iff. It  was  in  that  case  well  said  by  the  Chief 
Justice,  that  the  plaintiff  and  the  defendants 
must  be  considered  co-sureties,  "  unless  a  state 
of  facts  be  shown  to  the  court,  from  which  it 
shall  appear  positively,  or  by  legal  intend- 
ment, that  the  defendants  intended,  as  to  the 
subsequent  signer  (the  plaintiff),  to  stand  in  the 
character  of  principals."  They  would  be  bound 
only  by  their  agreement,  express  or  implied. 
Here  the  defendant  is  resisting  a  claim 
against  him,  founded  upon  the  position  that  he 
is  a  co-surety  with  the  plaintiff,  and  bound  to 
contribute.  Now,  upon  the  principles  of  the 
above  case,  the  plaintiff  must  show  positively, 
or  by  legal  intendment,  that  the  defendant  has 
placed  himself  in  that  relation  to  him.  The  de- 
fendant had  a  right  to  qualify  his  contract  as 
he  pleased,  consistent  with  the  rules  of  law.  He 
refused  to  sign  as  co-surety  with  the  other 
sureties,  but  did  sign  as  surety  for  the  whole, 
in  which  there  was  certainly  nothing  unlaw- 
ful. The  payees  had  the  benefit  of  his  name,, 
and  it  did  the  other  sureties  no  harm.  I  admit, 
had  the  money  been  collected  from  the  de- 
fendant, he  could  not  have  recovered  from  the 
other  sureties  as  principals,  unless  he  could 
have  shown  what  was  required  in  the  case  of 
Warner  v.  Price,  and  what  we  require  as  to  him 
here,  a  contract  to  stand  in  the  relation 
charged.  He  is  not  a  co-surety  as  between  him 
and  the  other  sureties,  so  as  to  enable  them  or 
either  of  them  to  obtain  contribution. 

Disting-uished-3  Denio,  132, 133 ;  2  N.  Y.,  407. 

Applied— 73  N.  Y.,  556. 

Cited  in— 18  Wend.,  506 ;  21  Wend.,  504 ;  6  N.  Y.,  39; 
13  N.  Y.,  465 ;  6  Barb.,  301 ;  10  Barb.,  517 ;  28  Ohio  St., 
53 ;  16  Am.  Rep.,  81  (40  Conn.,  552). 


*CIVILL  v.  WRIGHT.       [*4O3 

Pleading  in   Justice    Court — Notice  of  Set-Off. 

It  is  sufficient,  on  the  joining:  of  an  issue  in  a  jus- 
tice's court,  for  a  defendant  to  say  that  he  pleads 
the  general  issue,  and  gives  notice  of  set-off  and 
claims  a  balance  of  $50,  unless  the  plaintiff  at  the 
time  objects  to  the  defense  interposed  for  want  of 
certainty,  or  requires  a  specification  of  the  nature 
of  the  set-off ;  and  if  he  does  not  at  the  time  so  ob- 
ject, or  make  such  requisition,  he  cannot  subse- 
quently at  the  trial  object  to  evidence  of  set-off,  on 
the  ground  of  want  of  specification  at  the  time  of 
joining-  issue  of  the  nature  of  the  set-off. 

Citations— 2  R.  S.,  235,  sec.  51 ;  1  R.  L.,  389,  sec.  6  ;  9 
Johns.,  366 ;  3  Wend.,  492. 

TERROR  from  the  Rensselaer  C.  P.  Wright 
J-J  sued  Civillin  a  justice's  court,  and  declared 
in  assumpsit.  The  defendant  pleaded,  as  the 
return  states,  "  the  general  issue,  gave  notice 
of  set-off,  and  claimed  a  balance  of  fifty  dol- 
lars." On  the  trial,  after  the  plaintiff  had  ad- 
duced testimony  on  his  part  and  rested  his 
cause,  the  defendant  offered  to  prove  work 
done  by  him  for  the  plaintiff.  The  plaintiff  ob- 
jected to  the  evidence,  on  the  ground  that  the 
defendant  had  not  pleaded  or  given  notice  of 
his  set-off  specifying  the  nature  of  his  claim 
with  reasonable  certainty  at  the  time  of  joining 
the  issue.  The  justice  sustained  the  objection, 
and  excluded  the  evidence.  The  plaintiff  had 
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a  verdict,  upon  which  the  justice  rendered 
judgment,  and  the  C.  P.  of  Rensselaer  on  cer- 
tiorari  affirmed  the  judgment.  The  defendant 
sued  out  a  writ  of  error. 

Mr.  J.  Koon,  for  plaintiff  in  error. 

Mr.  G.  W.  Bulkley.  for  defendant  in 
error. 

The  Court  held  that  the  provision  of  the 
Revised  Statutes,  that,  "to entitle  a  defendant 
to  a  set-off,  he  must  plead  or  give  notice  of  the 
same,  specifying  the  nature  of  his  claim,  with 
reasonable  certainty,  at  the  time  of  joining 
issue  on  a  question  of  fact  upon  the  merits  of 
the  cause,"  2  R.  S.,  235,  sec.  51,  although  more 
specific  than  the  former  Act  on  this  subject,  1 
R.  L.,  389,  sec.  6,  is  only  declaratory  of  the  law 
in  relation  to  pleadings  in  justices'  courts  as  it 
existed  previous  to  the  revision.  9  Johns.,  366; 
3  Wend.,  492.  That  it  was  sufficient,  on  the 
4O4*]  joining  *of  an  issue  in  a  justice's  court, 
for  a  defendant  to  say  that  he  plead  the  gen- 
eral issue,  and  gave  notice  of  set-off,  unless  the 
plaintiff  at  the  time  objected  to  the  defense  for 
want  of  certainty,  or  required  a  specification  of 
the  nature  of  the  defendant's  claim  ;  and  if  he 
did  not  so  object  or  require  such  specification, 
he  could  not  subsequently,  on  the  trial  of  the 
cause,  object  to  evidence  of  set-off  on  the 
ground  that  the  nature  of  the  claim  had  not 
been  specified,  at  the  time  of  joining  the  issue, 
with  sufficient  certainty.  The  court,  therefore, 
adjudged  that  the  justice  erred  in  excluding 
the  evidence  offered,  and  that  the  C.  P. ,  instead 
of  affirming,  ought  to  have  reversed  the  judg- 
ment of  the  justice.  See  3  Johns.,  436. 

Judgment  reversed. 

Cited  in— 1  Denio,  434;  8  Barb.,  211;  12  Barb.,  469. 


COMFORT  «.  GILLESPIE  ET  AL. 

Attachment  by  Justice   under   Act    to   Abolish 
Imprisonment,   etc.  —  Contents  of  Affidavit. 

In  a  proceeding-  by  attachment,  under  the  Act  to 
Abolish  Imprisonment,  etc.,  a  justice  cannot  render 
judgment  for  a  demand  exceeding1  $50. 

The  affidavit,  on  which  the  application  is  made  for 
an  attachment,  must  state  that  the  acts  chargred 
upon  the  defendant  were  done  with  the  intent  to 
defraud  creditors,  and  the  facts  and  circumstances 
relied  on  must  be  set  forth  in  the  affidavit;  they 
cannot  be  supplied  by  a  verbal  statement. 

Citation—  Stat.  Sess.  1831,  p.  404,  sec.  34. 


to  a  justice  of  the  peace.  A 
\J  judgment  was  rendered,  by  a  justice  of  the 
peace  of  Sullivan  Co.,  in  favor  of  Gillespieand 
WEND.  13. 


others,  administrators,  etc.,  of  S.  J.  Barkley 
deceased,  against  Comfort,  for  $60.33,  besides 
$2.87  costs.  By  the  return  to  the  certiorari  sued 
out  by  the  defendant,  it  appears  that  the  ad- 
ministrators made  application  in  writing  to  the 
justice  for  process  by  attachment,  and  Gilles- 
pie,  one  of  the  plaintiffs,  made  an  affidavit  that 
the  defendant  was  indebted  to  the  plaintiffs  in 
the  sum  of  $60.41,  over  and  above  all  dis- 
counts, and  that  he  believed  that  Comfort  was 
about  putting  his  property  out  of  his  hands. 
The  justice  certified,  that  in  addition  to  such 
affidavit,  Gillespie  stated  verbally,  while  under 
examination  at  the  time,  certain  circumstances 
which  induced  him  to  believe  that  Comfort  in- 
tended *to  put  his  property  out  of  his  [*4O5 
hands,  to  defraud  his  creditors,  such  as,  etc. ; 
that  such  proof  being  satisfactory  to  him,  he 
issued  an  attachment  against  the  goods  and 
chattels  of  Comfort.  He  then  set  forth  the  re- 
turn of  the  attachment,  the  proof  of  indebted- 
ness exhibited  before  him,  and  that  he  ren- 
dered judgment  for  the  sums  above  stated.  He 
also  returned  that,  at  the  time  of  the  applica- 
tion for  the  attachment,  a  bond,  in  the  penal 
sum  of  $200,  was  entered  into  by  Gillespie  and 
another  person  as  his  surety,  conditioned  to 
pay  all  damages,  etc. ,  to  Comfort,  in  case,  etc. ; 
in  which  bond  the  attachment  was  recited  to 
have  issued  at  the  suit  of  Gillespie  alone, 
instead  of  at  the  suit  of  Gillespie  and  others, 
administrators,  etc.,  of  Barkley. 

Mr.  A.  Dimmick,  for  plaintiff  in  error. 

Mr.  A.  C.  Niven,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  attachment 
in  this  case  appears  to  have  been  issued  under 
the  34th  section  of  the  "Act  to  Abolish  Im- 
prisonment for  Debt  and  to  Punish  Fraudulent 
Debtors."  Stat.,  sess.  of  1831,  p.  404.  And  it 
is  manifest  that  the  justice  exceeded  his  juris- 
diction, as  that  Act  fixes  $50  as  the  extent  of 
the  demands  for  which  justices  may  issue  at- 
tachments. Besides,  the  bond  was  defective  in 
not  truly  setting  forth  the  suit  in  which  the  at- 
tachment issued,  and  the  affidavit  was  wholly 
insufficient  in  omitting  to  state  that  the  de- 
fendant was  about  to  dispose  of  his  property 
with  the  intent  to  defraud  his  creditors,  and 
also  in  omitting  to  state  the  facts  and  circum- 
stances upon  which  the  applicant  relied  in 
support  of  his  application.  These  omissions, 
it  seems,  were  intended  to  be  supplied  by  a 
verbal  statement  of  the  applicant,  which  the 
statute  does  not  authorize. 

Judgment  reversed. 

Cited  in-5  Hill,  266 ;  16  Barb.,  369. 
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4O7*]   *BRADSHAW  v.  HEATH. 

Ejectment  for  Dower — Record  of  Foreign  Di't 
Proceedings  as  Evidence —  Where  the  Proceed- 
ings in  Another  State  are  Ex  parte,  the  Court 
not  Having  Jurisdiction  of  the  Defendant,  the 
Divorce  is  Void — Such  Jurisdiction  Cannot  be 
Inferred  from  the  Judgment — How  far  Judg- 
ments of  other  States  are  Conclusive. 

Where,  in  an  action  of  ejectment  for  dower,  in 
answer  to  proof  on  the  part  of  the  defendant  that 
the  plaintiff,  previous  to  the  marriage,  by  virtue  of 
which  she  claimed  dower,  was  a  married  woman, 
and  that  her  first  husband  was  still  alive— the  plaint- 
iff produced  a  record  of  the  Superior  Court  of  Conn., 
containing1  a  sentence  of  divorce,  on  her  petition, 
from  her  first  husband,  and  such  record  did  not 
state  that  the  husband  was  served  with  process,  or 
had  notice  of  the  proceeding,  or  appeared,  but  on 
the  contrary.alleged  that  the  adjudication  was  made 
on  bearing  the  plea  and  evidence  produced  by  the 
plaintiff;  and  the  defendant  further  proved  that 
the  first  husband  of  the  plaintiff,  at  the  time  of  the 
presentation  of  the  petition  and  of  the  granting  of 
the  divorce,  was  an  inhabitant  of  the  State  of  N.  Y.; 
it  was  held,  that  the  divorce  was  void  and  inoper- 
ative here,  and  that  the  plaintiff  was  not  entitled  to 
recover  dower  in  any  lands  of  which  her  second 
husband  died  seised,  although  such  divorce  was 
granted  38  years  previous  to  the  trial  of  the  action 
for  dower,  and  20  years  had  elapsed  since  the  second 
marriage. 

Although  the  record  of  a  court  of  competent  ju- 
risdiction of  another  State  granting  a  divorce  is  con- 
clusive, and  entitled  to  full  faith  and  credit,  it  is  so 
only  as  to  matters  clearly  and  distinctly  stated  in 
it,  and  not  merely  inferable  by  argument  from  the 
judgment :  as  where  the  record  omits  to  state  that 
408*]  *the  court  had  jurisdiction  of  the  person  of 
the  defendant,  such  jurisdiction  cannot  be  inferred 
from  the  judgment. 

And  even  where  the  record  does  state  that  the  de- 
fendant did  appear,  it  is  competent  to  him  to  con- 
trovert the  fact,  and  show  that  he  did  not  appear, 
and  was  not  in  a  situation  to  receive  notice. 

At  all  events,  a  decree  of  divorce  is  conclusive  only 
upon  parties  and  privies  who  have  acquiesced,  and 
those  claiming  under  them. 

Citations— Kirby,  119, 126 ;  7  Cr.,  481 ;  1  Day,  168 ;  4 
Conn.,  380;  9  Mass.,  462:  6  Pick.,  232;  15  Johns.,  121, 
140;  4  Cow.,  294;  6  Wend.,  447: 19  Johns.,  162;  5  Wend., 
154;  2  Black.  977;  3  Wils.,  297  ;  9  East,  192;  5  Johns., 
37;  Mac  N.  Ev.,  432-462;  2  St.  Tr.,  201,262;  1  Johns., 
424.  432 ;  13  Johns.,  208 ;  14  Mass.,  230, 231;  3 Mass.,  158 ; 
10  Mass.,  260 ;  5  Ves.,  787. 


NOTE.— Constitutional  law  —  Foreign  judgments  — 
Divorces  obtained  in  other  states— How  far  conclu- 
sive. For  a  full  discussion,  see  Pawling  v.  Willson, 
13  Johns.,  192,  note ;  Hitchcock  v.  Aicken,  1  Cai.,  460, 
note;  Vandenheuvel  v.  United  Ins.  Co.,  2  Johns. 
Cas.,  451,  note. 
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was  an  action  of  ejectment  for  dower, 
JL  tried  at  the  Washington  Circuit  in  June, 
1833,  before  the  Hon.  Esek  Cowen,  one  of  the 
Circuit  Judges. 

The  plaintiff,  Mary  Bradshaw,  proved  her 
marriage  with  Thomas  Bradshaw,  in  the  year 
1813,  and  that  her  husband  died  in  possession 
of  the  farm  in  which  she  claimed  dower,  and 
which  at  the  time  of  the  commencement  of  this 
suit  was  possessed  by  the  defendant.  The  de- 
fendant then  proved,  by  the  admission  of  the 
plaintiff,  that  in  1784  she  was  married  in  the 
State  of  Conn.,  where  she  then  resided,  to 
Charles  M'Donald,  and  that  the  said  Charles 
M'Donald  is  now  living.  The  plaintiff  there- 
upon produced  an  exemplified  copy  of  a  rec- 
ord of  the  Superior  Court  of  Conn.,  holden  at 
Litchfield,  in  that  State,  by  which  it  appeared 
that  in  Aug.,  1795,  she  was  divorced  a  vinculo 
matrimonii  as  the  wife  of  Charles  M'Donald. 
By  the  statute  law  of  Conn.,  then  in  force,  di- 
vorces might  be  granted  by  the  Superior  Court, 
in  cases  of  adultery,  fraudulent  contract,  will- 
ful desertion  for  3  years  with  total  neglect  of 
duty,  arnd  7  years'  absence  of  one  party,  not 
heard  of  after  due  inquiry.  The  record  of  the 
Superior  Court  set  forth  that  Mary  M'Donald, 
of  New  Milford,  in  the  County  of  Litchfield, 
had  represented  to  the  court  her  marriage  with 
Charles  M'Donald,  and  that  Dec.  13,  1787,  he 
had  willfully  deserted  her,  and  still  continued 
such  desertion,  in  the  total  neglect  of  his  duty 
to  her  as  her  husband,  wherefore  she  prayed 
to  be  divorced,  as  per  her  petition  on  file,  dated 
Aug.  27,  1795.  The  record  then  proceeds  in 
these  words:  "  This  court  having  heard  the 
plea  and  evidence  by  the  said  Mary  exhibited, 
and  produced  in  proof  of  the  matters  of  fact 
in  her  said  petition  alleged,  are  of  opinion  that 
they  are  sufficiently  proved,  and  that  she  ought 
to  be,  and  she,  the  said  Mary,  is  hereby  di- 
vorced from  him  the  said  Charles,  and  freed 
and  discharged  from  all  the  obligations  she  is 
under  to  him,  *by  force  of  the  marriage  [*4O$> 
covenants  aforesaid."  This  decree  was  made 
on  the  third  Tuesday,  being  Aug.  18,  1795. 
The  petition  for  the  divorce,  as  stated  in  the 
decree,  in  fact,  bears  date  Aug.  27,  1795,  and 
besides  stating  that  the  husband,  in  Dec.,  1787, 
deserted  the  petitioner,  alleges  that  he  had  ever 
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since  been  to  parts  unknown  to  the  petitioner. 
The  counsel  for  the  defendant  insisted  that  the 
decree  of  divorce  produced  by  the  plaintiff  was 
of  no  validity  in  this  State,  because  the  record 
did  not  show  that  Charles  M'Dpnald  had  ap- 
peared and  answered  to  the  application,  or  had 
cotice  of  the  proceeding,  or  was  within  the 
jurisdiction  of  the  court;  but  that,  on  the  con- 
trary, it  was  fairly  inferable  from  the  petition 
and  record  that  he  had  not  appeared,  and  had 
not  notice  of  the  proceeding.  The  circuit  judge 
ruled  that  the  record  was  sufficient  evidence  of 
the  divorce,  and  that  he  would  intend  that  all 
necessary  preliminary  steps  had  been  taken  to 
render  the  divorce  valid,  unless  the  contrary 
was  shown.  The  defendant  then  proved  that 
Charles  M'Donald  and  his  wife,  shortly  after 
their  marriage,  removed  from  New  Milford, 
Conn.,  and  that  the  plaintiff  had  stated  that 
they  went  to  reside  at  Bedford,  or  Fredericks- 
burgh,  in  the  State  of  N.  Y.,  where  she  said 
her  husband  had  left  her,  and  she  did  not  know 
where  he  was  gone.  The  witness  who  testified 
to  these  facts  stated  that  he  was  a  near  neigh- 
bor of  the  plaintiff's  father,  and  was  well  ac- 
quainted with  him  and  his  family  ;  that  after 
M'Donald  and  his  wife  had  been  gone  some 
time,  her  father  went  and  brought  her  back 
to  New  Milford,  she  then  having  a  son  with 
her;  and  that  her  husband,  Charles  M'Donald, 
never  afterwards  returned  to  Connecticut. 
M'Donald  had  studied  medicine, and  was  called 
Dr.  M'Donald.  It  was  further  proved,  that  in 
1791  an  individual,  called  Dr.  M'Donald,  taught 
a  school  in  Bedford,  in  the  County  of  West- 
Chester,  in  the  State  of  N.  Y.  ;  that  he  after- 
wards removed  to  Newcastle,  in  the  same 
county,  and  subsequently  returned  to  Bedford, 
where  he  resided  in  1795,  and  continued  to  re- 
side until  1803,  when  he  removed  to  Rye,  in 
the  same  county,  where  he  resided  until  1818. 
Bedford  is  about  50  miles  distant  from  New 
4 1  O*J  Milford.  The  *defendant  proved  that 
William  M'Donald,  Esq.,  of  Glen's  Falls,  is  the 
son  of  the  plaintiff,  whom  she  had  with  her 
when  her  father  took  her  home  to  New  Mil- 
ford,  and  offered  to  prove  that  the  Dr.  M'Don- 
ald spoken  of  by  the  witnesses  as  residing  at 
Bedford,  Newcastle  and  Rye,  was  generally 
reputed  to  be  the  father  of  William  M'Donald, 
Esq.,  of  Glen's  Falls;  which  evidence  was  ob- 
jected to  and  rejected  by  the  judge.  The  de- 
fendant also  offered  to  prove  that  previous  to 
and  at  the  time  of  the  plaintiff's  application  for 
a  divorce,  it  was  a  frequent  subject  of  conver- 
sation in  the  family  of  the  plaintiff's  father, and 
while  the  plaintiff  resided  with  her  father,  that 
her  husband,  Charles  M'Donald,  then  resided 
in  the  State  of  N.  Y. ;  which  evidence  was  ob- 
jected to  and  refused  to  be  received  by  the 
judge,  unless  it  was  proved  that  the  plaintiff 
was  present  at  such  conversations, and  assented 
to  what  was  said  by  the  persons  who  spoke  on 
the  subject.  The  counsel  for  the  defendant 
then  insisted,  that  as  it  did  not  appear  by  the 
record  of  the  divorce  that  Charles  M'Donald 
had  appeared  and  answered  to  the  petition  for 
a  divorce,  or  that  he  had  notice  of  the  proceed- 
ing, the  fact  of  the  place  of  his  residence  at 
the  time  of  the  application  for  and  the  grant- 
ing of  the  divorce  should  be  passed  upon  by 
the  jury  ;  that  is,  that  the  question  whether, 
at  the  time  he  resided  in  the  State  of  N.  Y.,  or 
WEND.  13. 


in  the  State  of  Conn.,  should  be  submitted  for 
their  determination  ;  for  if  he  resided  at  the 
time  inN.  Y.,  the  divorce  was  void.  The  judge 
decided  that  there  was  no  evidence  to  be  sub- 
mitted to  the  jury ;  that  the  defendant  had 
wholly  failed  to  show  that  Charles  M'Donald 
was  out  of  the  State  of  Conn,  at  the  time  of 
the  granting  of  the  divorce  ;  and  therefore  he 
refused  to  submit  the  question  to  them,  but  in- 
structed them  to  find  a  verdict  for  the  plaint- 
iff, which  they  did  accordingly.  The'  defend- 
ant asks  for  a  new  trial. 

Messrs.  O.  Clark  and  R.  Western,  for  the 
defendant.  The  documentary  evidence  pro- 
duced by  the  plaintiff  to  show  the  granting  of 
a  divorce  is  not  entitled  to  be  considered  as  a 
record  or  judicial  proceeding.  It  has  no  placita, 
it  sets  forth  no  pleadings.it  does  not  allege  that 
the  husband  appeared  in  the  proceeding,  it 
gives  him  no  day  in  court,  nor  is  it  alleged  that 
day  was  given  and  that  he  made  default.  It 
has  not  the  *signature  of  a  judge  or  offi-  [*4 1 1 
cer  of  a  court.  It  merely  sets  forth  the  present- 
ation of  a  petition,  an  ex  parte  hearing  of  the 
petitioner,  and  a  judgment  of  divorce;  granted, 
too,  at  the  same  term  in  which  the  petition  was 
presented.  On  the  other  hand,  it  is  fairly  in- 
ferable, from  the  very  documents  produced, 
that  the  husband  had  not  notice  of  the  proceed- 
ings, and  did  not  appear.  The  petitioner  states 
that  he  was  gone  to  parts  unknown,  and  the 
record  shows  that  the  hearing  before  the  court 
was  an  ex  parte  hearing,  and  not  a  hearing  of 
both  parties.  In  addition  to  which,  from  the 
evidence  adduced  and  offered  to  be  given,  it 
is  manifest  that  Charles  M'Donald,  the  hus- 
band of  the  plaintiff,  at  the  time  of  the  grant- 
ing of  the  divorce,  was  a  citizen  of,  and  resi- 
dent in  the  State  of  N.  Y.,  and  not  a  resident 
in  Conn.  If  he  was  a  citizen  of  this  State,  and 
did  not  appear  in  the  court  in  Conn,  when  the 
divorce  was  granted,  in  person  or  by  attorney, 
and  had  not  notice  of  the  proceedings,  the  di- 
vorce is  void  and  inoperative,  and  cannot  be 
enforced  in  this  State,  6  Wend.,  447;  13  Johns., 
208;  15  Id.,  123.  The  divorce  is  void  also  on 
the  ground  that  Charles  M'Donald  and  his  wife 
being  citizens  of  this  State,  the  wife  could  not 
proceed  to  Conn,  and  obtain  a  divorce,  a  vin- 
culo  matrimonii,  for  a  cause  which,  by  the  laws 
of  this  State,  would  not  have  entitled  her  to 
such  divorce.  She  obtained  a  divorce  for  the 
cause  that  her  husband  had  deserted  her  for 
3  years,  whereas  here  a  divorce  could  have 
been  obtained  only  for  the  cause  of  adultery. 
During  coverture  the  wife  could  not  acquire  a 
domicil  distinct  from  that  of  her  husband. 
Her  domicil,  therefore,  as  well  as  that  of  her 
husband,  was  in  this  State.  It  is  true  the  par- 
ties were  married  in  Conn. ,  but  the  contract 
of  marriage  is  personal,  and  follows  the  par- 
ties wherever  they  go,  and  they  can  ask  under 
it  only  what  the  laws  of  the  place  where  they 
reside  allow.  The  counsel  cited  19  Johns., 
162;  4  Cow.,  292;  5  Wend.,  148;  9  Mass.,  462; 
Kirby,  119;  6  Pick.,  245;  3  Wils.,  197.  The 
counsel  also  insisted  that  the  proof  offered  on 
the  trial  ought  to  have  been  received. 

Mr.  W.  Hay,  for  the  plaintiff.  The  record 
of  the  decree  of  divorce  is  sufficient.  It  states 
that  the  judgment  was  rendered  at  *a  [*412 
Superior  Court  holden  at  Litchfield,  in  the 
County  of  Litchfield,  and  State  of  Conn.,  on, 
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etc.  It  does  not  allege  that  the  proceedings 
were  had  before  the  judges  of  the  court.butthey 
necessarily,  must  have  been  before  the  judges, 
for  a  court,  cannot  exist  without  judges.  The 
record  has  no  placita;  nor  does  it  purport  to  be 
signed  by  a  judge  of  the  court — the  first  is  un- 
necessary, unless  required  by  statute,  and  the 
signature  of  a  judge  to  a  record  is  mere  mat- 
ter of  practice.  The  plaintiff  and  her  husband 
Charles  >TDonald, at  the  time  of  their  marriage, 
were  citizens  of  Conn.,  and  entered  into  the 
marriage  contract  with  reference  to  the  law  of 
that  State  on  the  subject  of  divorces,  which 
entered  into  and  formed  part  of  the  marriage 
contract.  Her  husband's  conduct  was  such  as 
entitled  her  to  a  divorce,  and  she  appealed  to 
the  laws  of  Conn,  for  relief,  and  it  was  granted. 
This  divorce  must  be  held  valid,  or  it  will  al- 
ways be  in  the  power  of  the  husband  by  change 
of  domicil  to  deprive  the  wife  of  her  rights. 
A  judgment  in  personam,  it  is  admitted,  is  of  no 
validity,  unless  the  party  to  be  affected  by  it 
appears  as  a  party  upon  the  record,  or  has  no- 
tice of  the  proceeding;  but  this  was  a  proceed- 
ing in  rem,  and  in  such  proceedings  actual  no- 
tice is  not  necessary;  all  that  is  required  is  con- 
structive notice.  Of  this  character  are  pro- 
ceedings against  absent  and  absconding  debt- 
ors, and  all  the  variety  of  cases  in  which  at- 
tachments are  issued  against  property.  What 
is  enough  to  put  a  party  upon  inquiry,  is  con- 
structive notice;  M'Donald  knew  that  his  wife 
was  in  Conn.,  and  having  taken  no  measures 
to  reverse  the  decree  of  divorce  for  the  period 
of  38  years  after  it  was  granted,  and  for  20 
years  subsequent  to  the  second  marriage  of 
his  wife,  it  must  be  presumed  that  he  had  no- 
tice of  the  proceeding  and  acquiesced  in  the 
decision.  The  presumption  of  law  is  that  the 
court  which  granted  the  divorce  proceeded 
regularly  and,  if  notice  was  necessary,  that 
such  notice  was  given;  and  especially  ought 
such  presumption  to  prevail,  after  the  lapse  of 
so  many  years.  The  record  is  conclusive.  The 
plaintiff  could  not  have  been  prosecuted  for 
polygamy  in  Connecticut,  1  Conn.,  459;  4  Day, 
303";  1  Id.,  Ill;  8  Conn.,  541;  and  under  the 
Constitution  and  the  Act  of  Congress,  in  ref- 
erence to  the  records  and  judicial  proceedings 
413*]  of  other  *States,  full  faith  and  credit 
should  be  given  here  to  the  record,  and  the 
divorce  adjudged  to  be  valid  and  operative. 
The  evidence  offered  to  show  that  Charles 
M'Donald  was  not  in  parts  unknown  was  in- 
admissible, because  tending  to  show  that  the 
decree  was  obtained  by  fraud.  The  plaintiff 
had  alleged  in  her  petition  that  he  was  in  parts 
unknown,  and  the  petition  was  adjudged  true 
by  the  court;  the  evidence  offered  was  there- 
fore improper.  Fraud,  practiced  upon  a  court 
rendering  a  judgment,  can  be  inquired  into 
only  by  such  court,  and  is  not  the  subject  of  in- 
quiry by  another  court  in  which  such  judgment 
is  sought  to  be  enforced.  This  evidence,  there- 
fore, together  with  the  other  proof  offered  by 
the  defendant  and  rejected  by  the  judge,  was 
correctly  excluded. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff claims  as  the  widow  of  Bradshaw.  Having 
been  previously  married  to  Dr.  M'Donald,  who 
is  still  living,  she  could  not  have  been  the  law- 
ful wife  of  Bradshaw,  unless,  before  her  mar- 
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riage  with  him,  she  had  been  legally  divorced 
from  M'Donald.  Whether  she  was  so  divorced, 
is  the  main  question  in  the  cause.  To  prove 
the  divorce,  she  produces  a  record  of  the  Su- 
perior Court  of  Conn.,  and  by  it  the  proceed- 
ing appears  to  have  been  entirely  ex  parte.  It 
is  not  alleged  in  the  record  that  notice  was 
given  to  the  husband,  nor  is  there  any  appear- 
ance by  him.  The  judgment  of  the  court  also 
appears  to  have  been  rendered  9  days  before 
the  petition  was  presented  praying  for  such 
judgment.  This  is  probably  to  be  reconciled 
by  the  practice  of  considering  the  term  as  but 
one  day;  but  if  so,  still  the  judgment  appears 
to  have  been  pronounced  instanter  upon  the 
presentation  of  the  petition.  The  record  recites 
that  the  court  had  heard  the  plea  and  evidence 
of  the  said  Mary,  but  it  is  not  alleged  that  the 
husband  appeared,  or  was  served  with  process 
or  had  notice,  either  actual  or  constructive,  by 
the  service  of  an  attachment  upon  any  article 
of  property  alleged  to  be  his.  In  addition  to 
the  facts  already  mentioned,  it  was  proved  that 
soon  after  the  marriage,  the  plaintiff  and  her 
husband  removed  from  the  State  of  Conn .  to 
Bedford,  in  the  State  of  N.  Y.,  and  after  they 
had  been  gone  some  time,  the  plaintiff's  father 
went  after  her  and  brought  her  home  to  N.  Mil- 
ford,  *Conn.  Thehusband,  M'Donald,  P414 
never  returned  to  Conn.,  but  remained,  as  is 
inferable  from  the  testimony,  in  Bedford  and 
that  vicinity  until  1795,  and  long  after.  The 
evidence  is  not  conclusive,  perhaps,  on  this 
point;  but,  uncontradicted,  it  certainly  was  suf- 
ficient to  authorize  the  jury  to  find  the  fact. 
The  husband  was  Dr.  M'Donald;  he  is  shown 
to  have  moved  from  N.  Milford  to  Bedford;  a 
person  of  that  name  and  profession  is  shown 
to  have  resided  in  and  near  Bedford  for  many 
years,  and  there  is  no  evidence  concerning  any 
other  Dr.  M'Donald;  the  inference,  therefore, 
is,  that  he  is  the  same  person,  and  I  think  the 
evidence  is,  prima  facie,  sufficient  to  prove  it 
in  a  case  like  the  present.  But  whether  the 
husband  remained  in  Bedford,  was  only  ma- 
terial to  show  the  fact  that  in  1795,  when  the 
divorce  was  granted,  he  was  not  in  Conn., 
within  the  jurisdiction  of  the  court  which 
granted  the  divorce.  That  fact  I  consider 
proved,  prima  facie,  without  locating  him  in 
Bedford.  The  witness  says  M'Donald  never 
returned  to  Conn.,  and  that  the  plaintiff  told 
him  that  she  did  not  know  where  he  had  gone. 
The  husband  having  been  proved  to  have 
changed  his  domicil,  before  the  divorce,  it  was 
incumbent  on  the  plaintiff  to  have  shown  his 
return,  or  he  must  be  presumed  to  have  re- 
mained out  of  the  State  of  Conn.  As  the  fact  of 
the  husband's  absence  was  material  in  the  decis- 
ion of  the  case,  the  judge  should  have  submit- 
ted the  evidence  to  the  jury.  I  shall,  there- 
fore, in  further  discussing  this  subject,  con- 
sider the  fact  of  the  husband's  absence  as 
proved,  and  also  that  he  did  not  appear,  and 
had  not  any  notice  of  the  proceedings  to  obtain 
a  divorce. 

Were  this  a  civil  suit  between  the  parties  to 
the  divorce,  and  the  evidence  such  as  I  have 
stated,  all  the  adjudications  agree  that  a  judg- 
ment so  obtained  cannot  be  enforced.  The 
earliest  American  case  affecting  the  question 
is  a' case  in  the  same  court,  which  pronounced 
the  judgment  of  divorce  in  this  case.  Kibbe  v. 
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Kibbe,  Kirby,  119.  126.  That  was  an  action  of 
debt  upon  a  judgment  obtained  in  Mass.  Proc- 
ess had  been  issued  in  that  case,  and  a  hand- 
kerchief attached  ad  the  defendant's  property, 
and  a  copy  of  the  process  had  been  left  at  the 
-defendant's  house,  in  Oonn.  The  court  decid- 
415*]  ed  *that  the  judgment  in  Mass,  was 
void  for  want  of  jurisdiction,  the  defendant 
not  being  an  inhabitant  of  Mass.,  nor  within 
the  jurisdiction  of  the  court  where  the  pretend- 
ed notice  was  given,  They  then  laid  down  a 
rule  which,  since  the  case  of  Mills  v.  Duryee, 
7  Cr.,  481,  has  been  uniformly  considered  cor- 
rect, that  full  faith  and  credit  ought  to  begiv- 
en  to  judgments  of  the  courts  of  any  of  the 
U.  S.,  when  both  parties  are  within  the  juris- 
diction of  the  court  where  the  suit  was  com- 
menced, where  the  defendant  was  served  with 
process,  and  had  or  might  have  had  a  fair  trial 
•of  the  cause.  This  case  was  decided  in  1786. 
The  next  case  in  the  same  court  is  Smith  v. 
Hhoades,  1  Day,  168.  That  was  an  action  upon 
a  judgment  in  Mass.,  and  it  appeared  from  the 
pleadings  that  although  the  defendant  resided 
in  Conn. ,  yet  he  had  notice  of  the  suit,  and  ap- 
peared therein  and  defended  the  same;  the 
court  held  the  judgment  conclusive.  The  case 
of  Sanford  v.  Sanford,  5  Day,  356,  was  decid- 
ed on  the  same  ground.  A  divorce  was  grant- 
ed in  that  case,  although  the  defendant  resided 
in  Albany,  in  the  State  of  N.  Y. ;  but  he  ap- 
peared by  attorney  and  defended  the  suit.  On 
errot,  brought  to  the  Supreme  Court  of  Errors, 
the  judgment  was  affirmed,  the  court  laying 
stress  upon  the  fact  that  the  defendant  was  not 
nominally,  but  actually  in  court.  This,  they 
say,  gave  the  court  jurisdiction,  as  a  Court  of 
Chancery,  to  pass  a  decree  in  personam.  The 
case  of  Aldrich  v.  Kinney,  4  Conn.,  380,  decid- 
ed in  1822,  was  an  action  brought  in  Conn., 
upon  a  judgment  in  R.  I.,  in  which  the  de 
feudant  had  no  notice,  nor  was  served  with 
process,  nor  did  he  appear,  being  an  inhabitant 
of  Conn.,  and  the  suit  commenced  by  attaching 
certain  turnpike  shares.  Oft.  J.  Hosmer  reviews 
most  of  the  cases  then  published,  and  asks 
what  is  intended  by  "  the  records  and  judicial 
proceedings  of  any  other  State,"  to  which  full 
' '  faith  and  credit  shall  be  given ; "  and  re- 
marks that  these  words  are  sufficiently  com- 
prehensive to  embrace  every  judgment  in  fact, 
but  that  they  may  rationally  be  satisfied  by  an 
application  to  such  judgments  as  are  duly  ren- 
dered against  those  who  appeared  or  were  le- 
gally notified  to  appear.  He  maintains  that 
nothing  can  be  more  preposterous  and  absurd, 
416*]  *nothing  more  contrary  to  reason  and 
justice,  than  to  hold  a  man  invincibly  bound 
by  a  judgment  rendered  against  him  without 
notice.  Such  is  the  law  in  Conn.  It  is  sub- 
stantially the  same  in  Mass.,  in  Pa.,  in  N.  Y. 
and  in  several  other,  probably  in  all  the  States. 
9  Mass.,  462;  6  Pick.,  232.  In  Bmettv.  Briggs, 
Ch.  J.  Parsons  considers  a  judgment  in  anoth- 
er State  in  two  points  of  view:  1.  To  justify 
its  execution  in  the  State  where  rendered,  and 
2.  To  obtain  execution  from  the  courts  of  oth- 
er States.  In  the  first  it  is  sufficient  that  the 
proceedings  were  had  according  to  the  practice 
in  that  State,  whether  notice  was  actually  giv- 
en or  not.  Thus,  where  property  is  attached 
in  one  State,  the  owner  living  out  of  the  juris- 
diction of  such  State,  and  not  being  within  its 
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jurisdiction,  nor  amenable  to  its  laws,  the 
judgment  is  good  as  to  the  property  attached 
within  the  jurisdiction  of  the  court  rendering 
the  judgment.  So  far  it  is  a  proceeding inrem. 
But  as  to  the  second  particular,  when  the 
plaintiff  in  such  judgment  seeks  to  enforce  it 
against  the  person,  by  obtaining  execution 
through  the  courts  of  the  State  where  the  de- 
fendant resides,  then  the  defendant  has  a  right 
to  show  that  the  court  rendering  the  judgment 
against  him  never  had  jurisdiction  of  his  per- 
son; and,  therefore,  as  to  any  such  remedy, 
the  judgment  is  void.  This  is  perfectly  con- 
sistent with  the  point  decided  in  Mills  v.  Dur- 
yee, 1  Cr.,  481.  Mr.  J.  Story,  who  delivered 
the  opinion  of  the  court  in  that  case,  remarks, 
that  in  that  case  the  defendant  had  full  notice 
of  the  suit,  for  he  was  arrested  and  gave  bail. 
Since  the  decision  of  Mills  v.  Duryee,  I  believe 
it  has  never  been  considered  as  extending  to 
conclude  any  defendant  who  never  had  any 
notice  of  the  suit,  and  who  was  not  an  inhab- 
itant of  the  State  in  which  the  judgment  was 
entered,  and  did  not  appear  by  an  attorney. 
That  in  such  cases  the  record  is  not  conclusive, 
has  been  decided  in  this  court  very  frequently. 
Some  of  the  cases  are  the  following:  Borden 
v.  Pitch,  15  Johns.,  121;  Shumwayv.  Stillman, 
4  Cow.,  294,  and  8.  C.,  6  Wend.,  447;  An- 
drews v.  Montgomery,  19  Johns.,  162,  and  Star- 
buck  v.  Murray,  5  Wend.,  154. 

It  is  said,  however,  that  the  proceeding  to 
obtain  a  divorce  in  Conn.,  is  like  a  proceed  ing 
in  rem,  or  proceedings  in  *the  ecclesi-  [*4 1 7 
astical  courts  in  England,  which  are  conclu- 
sive as  to  matters  adjudicated  in  them.  Pro- 
ceedings in  rem  are  those  wherein  certain 
things  are  seized  or  attached,  and  the  judgment 
is  conclusive  as  to  the  title  of  the  property  so 
attached,  and  sold  by  virtue  of  the  proceed- 
ings consequent  upon  such  seizure  or  attach- 
ment. The  case  of  Scott  v.  Shearman,  2  Bl., 
977,  in  1774,  exemplifies  this  principle.  There 
an  action  of  trespass  was  brought  against  cer- 
tain custom  house  officers  for  taking  the  plaint- 
iff's goods.  The  defendants  gave  in  evidence 
the  condemnation  of  the  same  property  in  the 
Court  of  Exchequer.  The  court  held  that  the 
condemnation  in  the  Exchequer  was  conclu- 
sive. Mr.  J.  Blackstone  assigned  his  reasons; 
which  were,  1.  Because  of  the  credit  which 
the  law  gives  to  a  judgment  of  a  court  of  rec- 
ord having  jurisdiction  of  the  subject-matter; 
2.  Because  the  property  of  the  goods  becomes 
changed  and  \iested  in  the  crown  by  the  con- 
demnation. To  the  argument  that  no  notice 
was  given  to  the  owner  in  person,  he  answers 
that  the  seizure  is  notice  to  the  owner,  for  he 
is  presumed  to  know  what  becomes  of  his 
goods;  he  knew  by  the  proclamation  made  ac- 
cording to  the  course  of  the  court,  and  the 
writ  of  appraisement  which  must  be  publicly 
executed.  But  in  the  case  of  Ms7ier  v.  Lane, 
3  Wils.,  297  (in  1772),  where  an  action  was 
brought  in  the  same  court,  before  the  same 
judges,  for  an  admitted  debt,  and  the  defense 
consisted  of  a  judgment  rendered  upon  proc- 
ess of  foreign  attachment  in  London,  and  of 
which  no  notice  was  given  to  the  plaintiff 
Fisher,  which  was  according  to  the  custom  of 
the  City  Court,  Ch.  J.  De  Grey  said  that  cus- 
toms may  deviate  from  the  course  of  the  com- 
mon law,  but  a  custom  not  to  summon  or  give 
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notice  to  a  defendant,  in  a  suit  commenced 
against  him,  is  contrary  to  the  first  principles 
of  justice,  and  cannot  be  good;  and  the  de- 
fense was  excluded.  So  \r\BucJianan  v.  Ruck- 
er,  9  East,  194,  assumpstt  was  brought  in  the 
K.  B.,  upon  a  foreign  judgment  in  the  Island 
of  Tobago.  The  record  contained  an  entry 
that  the  defendant,  of  the  City  of  London, 
was  summoned  to  appear,  by  nailing  up  a 
copy  of  the  declaration  at  the  court-house  door, 
on  which  judgment  was  afterwards  entered  by 
418*]  default.  It  *was  objected  that  the 
judgment  had  been  entered  without  any  notice 
to  or  appearance  by  the  defendant,  and  it  was 
contended  that  therefore  the  judgment  was  a 
nullity;  and  so  Ld.  Ellenborough  decided,  al- 
though it  was  alleged  that  such  was  the  prac- 
tice in  Tobago;  and  the  plaintiff  was  nonsuit- 
ed. On  a  motion  to  set  aside  the  nonsuit,  it 
appeared  that  the  service  of  the  declaration 
was  according  to  the  law  of  the  Island  of  To- 
bago, with  respect  to  persons  absent  from  the 
island.  Ld.  Ellenborough  held  that,  by  those 
absent  from  the  island,  was  meant  those  who 
had  been  subject  to  the  jurisdiction  of  the 
courts  there;  and  as  that  fact  was  not  shown, 
no  asmmpsit  could  be  raised  upon  a  judgment 
so  obtained.  This  case  is  not  altogether  analo- 

gms  to  the  present,  for  it  does  not  appear  that 
r.  M'Donald  was  within  the  State  of  Conn, 
in  1784,  but  there  is  nothing  to  show  that  he 
was  ever  there  after  he  changed  his  domicil 
and  removed  from  the  State.  This  case  also 
shows  that  it  is  proper  to  look  into  the  record 
to  see  what  notice  was  given  to  the  defendant, 
and  thereby  determine  whether  the  court  had 
jurisdiction  of  the  person  of  the  defendant. 
Where  it  appeared,  as  in  this  case,  that  the 
court  had  no  jurisdiction  of  the  person  of  the 
defendant,  the  judgment  was  declared  a  nulli- 
ty, and  could  not  be  enforced.  In  the  cases  in 
this  court  which  have  already  been  cited,  it 
has  been  decided  that,  although  it  appears  by 
the  record  that  the  defendant  appeared,  yet  he 
may  by  testimony  controvert  that  fact,  and 
show  that  he  did  not  appear,  and  was  not  in  a 
situation  to  receive  notice;  and  in  such  case 
the  record  is  ineffectual,  and  no  action  can  be 
sustained  upon  it.  In  Kilburn  v.  Woodworth, 
5  Johns.  ,37,  a  judgment  was  obtained  in  Mass., 
in  a  suit  commenced  by  attaching  a  bedstead. 
A  suit  being  brought  in  this  court,  it  was  held 
that  the  judgment  could  only  be  good  as  a  pro- 
ceeding in  rem,  but  not  the  ground  of  an  action 
here.  To  bind  a  defendant  personally  by  judg- 
ment, where  he  was  never  summoned  or  had 
notice  of  the  proceedings,  would  be  contrary 
to  the  first  principles  of  justice.  It  would  seem 
to  follow,  that  where  the  record  shows  no  ju- 
risdiction over  the  person  of  the  defendant, 
but  the  contrary  is  necessarily  implied,  such 
record  is  a  nullity  and  insufficient  to  support 
an  action. 

419*]  *The  opinion  of  Ch.  J.  De  Grey,  in 
the  Duchess  of  Kingston's  case,  is  often  referred 
to  as  laying  down  the  rule  as  to  the  conclu- 
siveness  of  records.  I  will  state  some  of  the 
facts  of  that  case,  and  some  of  the  remarks  of 
that  learned  judge.  The  person  known  as  the 
Duchess  of  Kingston  was  originally  Elizabeth 
Chudleigh  ;  she  was  married  in  1744,  to  one 
Hervey,  afterwards  Earl  of  Bristol.  In  1768 
she  instituted  a  suit  of  jactitation  of  marriage 
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against  Mr.  Hervey,  in  the  court  of  the  Bishop 
of  London.  This  proceeding  is  applicable  in 
England,  where  one  boasts  or  gives  out  that 
he  or  she  is  married  to  the  other.  The  injured 
party  may  libel  the  other,  and  unless  he  provea 
actual  marriage,  he  is  enjoined  perpetual 
silence  on  that  head.  In  the  case  of  Elizabeth 
Chudleigh  v.  Hervey,  such  proceedings  were 
had,  that  in  Feb.,  1769,  sentence  was  pro- 
nounced, that  the  said  Elizabeth  Chudleigh 
was  and  now  is  a  spinster,  and  free  from  all 
matrimonial  contracts  with  said  Hervey.  In 
March  following  she  was  married  to  the  Duke 
of  Kingston.  In  Jan.,  1775,  she  was  indicted 
for  polygamy;  the  indictment  was  removed 
into  Parliament,  and  in  Apr.,  1776,  she  was 
brought  to  trial  before  the  House  of  Lords. 
She  pleaded  not  guilty,  and  insisted  upon  the 
decree  in  her  favor,  in  the  suit  before  the 
Bishop  of  London,  as  conclusive  evidence  of 
the  fact  that  she  never  was  married  to  Mr. 
Hervey,  and  that  no  other  evidence  ought  to  be 
received  respecting  the  pretended  marriage. 
The  question  as  to  the  conclusiveness  of  the  rec- 
ord was  argued  at  great  length  and  with  great 
ability.  Lord  Ch.  J.  De  Grey,  Chief  Justice  of 
of  the  C.  P.,  gave  the  unanimous  opinion  of 
the  judges.  After  stating,  as  a  general  rule, 
to  which  there  are  some  exceptions,  that  ju- 
dicial proceedings,  although  evidence  against 
the  parties  and  all  claiming  under  them,  are 
not  evidence  against  strangers,  he  proceeds  to 
draw  from  the  cases  which  had  been  referred 
to  upon  the  argument  two  deductions:  1.  That 
the  judgment  of  a  court  of  concurrent  jurisdic- 
tion directly  upon  the  point,  is,  as  a  plea,  a 
bar,  or  as  evidence  conclusive,  between  the 
same  parties,  upon  the  same  matter  directly  in 
question  in  another  court;  2.  That  the  judg- 
ment of  the  court  of  exclusive  jurisdiction,  di- 
rectly upon  the  point,  is,  in  the  like  manner, 
conclusive  upon  the  same  *matter,  be-  [*42O 
tween  the  same  parties,  coming  incidentally  in 
question  in  another  court.  But  neither  the 
judgment  of  a  concurrent  or  exclusive  juris- 
diction is  evidence  of  any  matter  which  came 
collaterally  in  question,  though  within  their 
jurisdiction  ;  nor  of  any  matter  incidentally 
cognizable  ;  nor  of  any  matter  to  be  inferred 
by  argument,  by  the  judgment.  He  proceeds 
to  remark  that  the  spiritual  court  has  the  sole 
cognizance  of  deciding  directly  the  question 
of  marriage;  but  the  temporal  courts  have  the 
sole  cognizance  of  deciding  questions  of  prop- 
erty, and,  in  their  investigations  in  such  cases, 
have  the  power  of  deciding  incidentally  the 
fact  and  the  legality  of  marriages.  But  when 
they  have  found  the  question  directly  decided 
by  the  ecclesiastical  courts,  they  receive  it 
as  evidence  of  the  fact,  in  the  same  manner 
as  they  receive  the  acts  of  other  courts. 
Hence,  he  says,  a  sentence  of  nullity  and  a 
sentence  of  affirmance  of  marriage  have  been 
received  as  conclusive  evidence,  on  a  question 
of  legitimacy  arising  incidentally  upon  a  claim 
to  real  estate.  So  a  direct  sentence,  in  a  suit 
upon  a  promise  of  marriage,  against  a  con- 
tract, has  been  admitted  as  evidence  against 
such  contract,  in  an  action  brought  upon  the 
same  promise  for  damages,  it  being  a  direct 
sentence  of  a  competent  court,  disproving  the 
ground  of  the  action.  So  a  sentence  of  nullity 
is  equally  evidence  in  a  personal  action  against 
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a  defense  founded  upon  a  supposed  coverture. 
But  in  all  these  cases  the  parties  to  the  suit,  or 
at  least  the  parties  against  whom  the  evidence 
was  received,  were  parties  to  the  sentence,  and 
had  acquiesced  under  it,  or  claimed  under 
those  who  were  parties  and  had  acquiesced. 
He  proceeds  to  show  that  proceedings  in  ec- 
clesiastical courts  cannot  be  evidence  in  crim- 
inal suits  ;  and  even  if  they  should  be  in  civil 
suits,  yet  that  a  cause  of  jactitation,  being  in 
the  nature  of  a  cause  of  defamation  only,  the 
sentence  has  only  a  negative  and  qualified  ef- 
fect, to  wit:  that  the  party  has  failed  in  his 
proof,  and  that  the  libelant  is  free  from  all 
matrimonial  contract  as  far  as  yet  appears — be- 
ing inconclusive  in  the  same  court,  and  can- 
not, of  course,  conclude  any  other  court.  It 
was,  therefore,  decided  that  a  sentence  in  a 
spiritual  court  against  a  marriage,  in  a  suit  of 
jactitation  of  marriage,  is  not  conclusive  evi- 
dence so  as  to  stop  the  counsel  of  the  Crown 
from  proving  the  marriage  in  an  indictment 
421*]  for  *polygamy.  2Macn.  Ev.,  430-462; 
2  St.  Tr.,  201.  262.  I  have  been  thus  particular 
in  stating  this  case,  that  it  might  be  seen  what 
was  the  question  before  the  judges,  and  with 
what  qualifications  general  propositions  are 
advanced.  If  we  apply  the  doctrine  of  the 
preceding  case  to  the  case  now  under  consid- 
eration, it  will  establish  the  point  that  the  fact 
of  divorce  is  proved  by  the  proceedings  of  a 
court  of  competent  jurisdiction  ;  but  the  rec- 
ord is  no  evidence  of  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant  in  those 
proceedings,  because  no  fact  is  stated  in  the 
record  giving  such  jurisdiction;  and  if  it  is  in- 
ferable at  all,  it  is  so  only  by  argument  from 
the  judgment;  and  at  most  it  is  only  to  be  re- 
ceived as  against  the  parties  to  that  suit,  or 
those  who  claim  under  them  and  had  acqui- 
esced under  it.  The  defendant  in  this  case  was 
neither  party  nor  privy  to  that  suit,  nor  does 
he  claim  under  a  party  or  privy. 

It  does  not  become  necessary  to  agitate  the 
difficult  question,  under  what  circumstances 
the  courts  of  the  several  States  have  a  right  to 
grant  divorces,  which  shall  be  operative  in 
the  other  States.  We  have  as  yet  no  adjudica- 
tions from  which  any  general  rules  can  be  con- 
sidered as  established.  Our  Revised  Statutes 
have  laid  down  rules  for  the  government  of  our 
own  courts,  and  the  Legislatures  of  other 
States  have  done  the  same  in  respect  to  their 
courts.  Several  cases,  however,  have  arisen, 
in  which  courts  have  declared  divorces  granted 
in  other  States  inoperative  and  void  out  of  the 
States  in  which  they  were  granted,  to  which  I 
will  refer.  In  the  case  of  Jackson  v.  Jackson,  1 
Johns. ,  424,  the  parties  were  married  in  this 
State  in  Sep.,  1800;  they  resided  here  and  lived 
together  until  the  winter  of  1802.  In  Oct.,  1802, 
the  plaintiff  (the  wife)  went  to  Vt.  for  the  ex- 
press purpose  of  obtaining  a  divorce;  in  Apr., 
1803,  she  returned,  having  in  February  preced- 
ing obtained  a  divorce,  discharging  her  from 
the  marriage  covenant,  and  awarding  to  her 
alimony  to  the  amount  of  $1,500 — to  recover 
which  that  suit  was  brought.  The  ground 
upon  which  the  divorce  was  granted  was  ill 
treatment  and  severity  of  temper  ;  for  which 
causes  the  laws  of  Vt.  authorized  a  divorce  a 
mnculo,  when,  by  the  laws  of  this  State,  where 
the  contract  was  entered  into,  and  where  the 
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parties  *resided,  no  such  divorce  could  [*422 
be  granted,  except  for  adultery.  This  court 
gave  judgment  for  the  defendant,  on  the 
ground  that  the  procuring  a  divorce  in  Vt. 
was  a  fraud  upon  our  own  laws.  But,  upon 
principle,  how  was  it  possible  to  sustain  the 
judgment  rendered  in  Vt.  ?  The  contract  was 
not  made  there,  nor  was  it  made  in  reference 
to  the  laws  of  Vt. ;  nor  were  such  laws  viola- 
ted; nor  were  the  parties  resident  there.  Both 
parties,  indeed,  appeared  there  and,  therefore, 
the  court  had  jurisdiction  of  the  persons  of  the 
parties;  but  this  court  refused  to  enforce  the 
judgment.  A  question  nearly  similar  was  pre- 
sented in  Pawling  v.  Bird,  13  Johns.,  208. 
There  the  divorce  took  place  in  Conn. ;  both 
parties  appeared  and  contested  the  divorce, 
though  inhabitants  of  this  State  at  the  time  of 
the  divorce  ;  the  question,  however,  was  not 
decided,  as  the  defendants  were  entitled  to 
judgment  upon  other  grounds.  In  Borden  v. 
Fitch,  15  Johns.,  140,  the  validity  of  a  di- 
vorce in  Vermont  again  came  up  for  considera- 
tion. The  action  was  for  debauching  the 
plaintiff's  daughter;  the  evidence  was,  that  the 
defendant  married  her  and  cohabited  with  her 
in  1814.  The  defendant  had  been  married  in 
1784,  in  Conn.,  and  resided  there  until  1807, 
when  his  wife,  Charlotte  Sellick,  applied  to 
the  Legislature,  and  obtained  a  divorce  from 
him  a  mense  et  thoro,  and  he  was  ordered  to 
pay  her  $150  annually.  In  1813,  the  defendant 
obtained  in  Vt. ,  a  divorce  a  mnculo  matrimonii, 
but  it  did  not  appear  that  the  personal  notice 
had  been  given  to  the  wife.  The  record  recited 
that  she  had  been  duly  notified  to  appear  and 
show  cause,  etc.;  the  law  only  required  notice 
in  the  newspapers.  Ch.~J.  Thompson,  in  giv- 
ing the  opinion  of  the  court,  said,  that  to  sanc- 
tion such  a  divorce  was  contrary  to  the  first 
principles  of  justice;  that  a  judgment  could 
have  no  validity,  unless  the  court  had  jurisdic- 
tion both  of  the  person  and  the  subject-mat- 
ter; and  want  of  such  jurisdiction  rendered  it 
void  and  unavailable  for  any  purpose.  He 
further  declares  it  to  be  the  settled  law  of  this 
State,  that  a  judgment  obtained  in  a  sister 
State,  against  a  person  not  being  within  the 
State,  nor  served  with  notice,  nor  appearing,  is. 
absolutely  void.  This  principle,  he  says,  must 
apply  equally  to  a  divorce  as  to  any  other 
*judgment;  and  he  insists  that  the  case  [*423 
of  Mills  v.  Duryee  is  not  applicable  to  a  judg- 
ment void  according  to  the  first  principles  of 
justice.  A  divorce,  obtained  under  similar  cir- 
cumstances, was  declared  void  in  Mass.  14 
Mass. ,  230,  231 .  In  Hopkins  v.  Hopkins,  3  Mass. , 
158,  the  Supreme  Court  of  Mass,  decided  that 
a  suit  for  a  divorce  would  not  be  sustained, 
where  the  parties  lived  in  another  State,  and  one 
of  them  committed  adultery  there,  and  the  in- 
jured party  had  subsequently  removed  into 
Mass.,  and  there  brought  her  suit.  The  court 
said  they  would  have  sustained  the  libel,  if  the 
parties  had  resided  in  that  State  before  the  of- 
fense was  committed, although  such  offense  was 
committed  without  their  jurisdiction. 

In  the  case  of  Barber  v.  Moot,  10  Mass.,  260, 
a  divorce  obtained  in  Vt.,  both  parties  being 
domiciled  there,  was  held  valid,  although  the 
contract  of  marriage  was  entered  into  in  Mass. 
Mr.  J.  Sewall  remarked  that  the  lex  loci,  which 
is  to  govern  married  persons,  and  by  which  the 
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•contract  is  to  be  annulled,  is  not  the  law  of  the 
place  where  the  contract  was  made,  but  where 
it  exists  for  the  time  ;  where  the  parties  have 
their  domicil,  and  where  they  are  amendable 
for  any  violation  of  their  duties  in  that  relation. 
In  Jackson  v.  Jackson,  1  Johns.,  432,  it  was  said 
by  Mr.  J.  Spencer,  in  giving  the  opinion  of  the 
court,  that  the  wife  was  incapable  during  cov- 
erture of  obtaining  a  domicil  distinct  from  that 
of  her  husband.  He  refers  to  5  Ves.,  Jr.,  787, 
where  it  was  decided  that  a  son,  who  was  a 
minor,  could  not  acquire  a  domicil  distinct 
from  his  father,  because  he  was  not  sui juris. 
If  we  consider  the  plaintiff  in  this  case  as  do- 
miciled in  N.  Y.,  when  she  applied  for  and  ob- 
tained a  divorce  in  Conn.,  then  the  divorce 
there  should  not  be  considered  of  any  validity. 
The  contract,  according  to  Mr.  J.  Sewall,  was 
such  as  consisted  with  the  law  of  N.  Y.  when 
the  parties  resided  here.  Desertion  for  3  years 
was  no  cause  of  divorce  in  N.  Y.,  in  which 
State,  if  at  all,  the  desertion  took  place.  The 
parties  being  domiciled  here,  the  offense, if  any, 
having  been  committed  here,  was  not,  accord- 
ing to  the  argument  of  Mr.  J.  Sewall,  such  a 
violation  of  contract  as  to  justify  a  divorce 
424*]  here  and,  of  course,  not  in  Conn.  *On 
this  question,  it  is  not  necessary  now  to  give 
any  opinion.  It  is  enough  at  present  to  decide 
that  the  record  was  not  conclusive — Dr.  M'Don- 
ald  being  out  of  the  State  of  Conn.,  not  having 
appeared,  nor  having  had  notice  of  the  pro- 
ceedings. 

There  were  some  minor  questions  arising 
upon  the  trial  which  should  be  disposed  of. 
The  judge  was  right  in  rejecting  the  evidence 
of  conversations  in  the  family  of  the  plaintiff's 
father  as  to  the  residence  of  Dr.  M'Donald  ; 
his  residence  was  the  fact  to  be  proved.  The 
plaintiff's  admissions  would  be  evidence,  but 
not  the  declarations  of  other  persons,  unless  in 
her  presence,  and  under  circumstances  which 
would  imply  her  assent  ;  the  declarations  of 
others,  under  any  other  circumstances,  would 
be  hearsay  merely.  The  question  whether  the 
Dr.  M'Donald  proved  to  have  resided  in  West- 
Chester  Co.  was  reputed  to  be  the  father  of  W. 
M'Donald  of  Glen's  Falls,  I  think,  should  have 
been  answered.  The  object  was  not  to  prove 
pedigree,  and  thereby  show  title  to  an  estate, 
but  to  prove  a  fact  which  was  important  in  the 
•case.  It  had  been  shown  that  W.  M'Donald, 
Esq.,  was  the  son  of  the  plaintiff.  The  fact  to 
be  ascertained  was,  whether  the  Dr.  M'Donald 
spoken  of  by  the  witnesses  was  the  father  of 
W.  M'Donald,  Esq.  Such  a  person  was  shown 
to  have  resided  in  Westchester  at  the  time  the 
divorce  was  obtained.  If  he  was  the  husband, 
then  the  divorce  was  void  ;  and  if  he  was  the 
father  of  W.  M'Donald,  then  his  identity  was 
proved.  The  fact  of  paternity  is  one  to  be 
proved  by  reputation.  No  person  can  swear 
positively  to  that  fact  but  the  mother.  It  is 
true,  indeed,  that  had  W.  M'Donald  himself 
been  called,  he  might  have  been  asked  what 
his  mother,  the  plaintiff,  had  told  him  on  that 
subject ;  but  this,  I  apprehend,  is  one  of  those 
cases  where  reputation  is  sufficient.  This  point, 
however,  I  do  not  consider  important,  as  in  my 
opinion  there  was  without  it  testimony  enough 
to  warrant  a  jury  in  finding  that  the  husband 
was  without  the  State  of  Conn.,  at  the  time  of 
the  divorce,  which  was  the  fact  to  be  proved. 
420 


New  trial  granted;  costs  to  abide  the  event. 

Cited  in-3  Edw.,  467 ;  88  N.  Y.,  219 ;  4  Lans.,  391 ;  9 
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60  Barb.,  Ill,  112:  41  How.  Pr.,  241,  242;  59  How.  Pr., 
514 ;  8  Abb.  N.  S.,  3 ;  1  Wood  &  M.,  178  ;  19  Am.  Hep., 
135  (47  Vt.,  667) ;  32  Am.  Rep.,  277  (76  N.  Y.,  82)  ;  43 
Am.  Rep..  716  (56  Wis..  195). 


*BOYNTON  v.  PAGE.        [*425 

Sunday  Observance — Statute — Private  Transfer 
of  Property,  Valid — Partnership — Rights  of  the 
Other  where  one  Absconds — Replevin — Plead- 
ing— Jury  must  Pass  on  All  the  Issues — Prac- 
tice. 

The  prohibition  in  our  Statute  relative  to  the  Ob- 
servance of  Sunday.against  exposing  to  sale  on  that 
day  any  goods,  chattels,  etc.,  extends  only  to  the 
public  exposure  of  commodities  to  sale  in  the  streets 
or  stores,  shops,  warehouses  or  market  places,  and 
has  no  reference  to  mere  private  contracts,  made 
without  violating,  or  tending  to  produce  a  violation 
of  the  public  order  and  solemnity  of  the  day;  and  it 
was  accordingly  held,  that  a  transfer  of  personal 
property,  made  on  Sunday  was  valid,  and  the  title  to 
the  property  passed. 

Where  two  persons  are  partners  in  the  carrying  on 
of  a  trade,  and  by  the  terms  of  their  partnership  one 
finds  stock  and  the  other  does  the  work,  and  each  is 
entitled  to  a  proportion  of  the  proceeds  of  the  man- 
ufactured articles,  and  the  working  partner  ab- 
sconds, the  other,  it  seems,  is  entitled  to  take  posses- 
sion of  the  whole  stock  on  hand,  holding  the  share 
of  his  partner  subject  to  the  claims  of  his  creditors ; 
but  if  the  absconding  partner  relinquishes  his  inter- 
est to  the  other  partner,  an  actual  delivery  is  not 
necessary  to  complete  the  transfer. 

The  partner  finding  stock  may  maintain  replevin 
for  it  in  his  own  name,  if  it  be  taken  from  the  pos- 
session of  the  working  partner  before  he  has  begun 
to  work  it  up— especially  where  property  in  the 
partner  is  not  pleaded  by  the  defendant. 

Where,  besides  the  plea  of  non  cepit,  in  an  action 
of  replevin,  the  defendant  pleads  property  in  a  third 
person  and  prays  a  return,  the  jury  must  pass  upon 
all  the  issues ;  and  where,  in  such  case,  it  appeared 
from  the  record  brought  up  by  a  writ  of  error,  that 
the  jury  had  passed  only  upon  the  plea  of  non  cepit, 
finding  a  verdict  for  the  plaintiff,  and  had  omitted 
to  pass  upon  the  plea  of  property,  the  judgment  be- 
low was  reversed,  although,  from  the  bill  of  excep- 
tions attached  to  the  record,  it  appeared  that  all  the 
issues  were  found  for  the  plaintiff. 

Citations— 1  R.  S.,  676,  sec.  71 ;  29  Charles  II..  ch.  7, 
sec.  1 ;  1  Taunt.,  131:  3  Barn.  &  C.,  232;  10  Com.  L.  R., 
60;  14  Com.  L.  R.,  100 ;  15  Mass.,  312 ;  8  Cow.,  27  ;  12 
Wend.,  57 ;  2  R.  S.,  136,  sec.  3;  3  Wend.,  667;  6  Wend., 
272. 

ERROR  from  the  St.  Lawrence  C.  P.  Page 
sued  Boynton  in  an  action  of  replevin, for 
the  taking  of  a  quantity  of  saddlery  and  sad- 
dlery stock.  Boynton  pleaded  non  cepit,  and 
averred  the  taking  of  the  property  as  a  con- 
stable, by  virtue  of  an  attachment  sued  out  by 
a  creditor  of  one  Orin  Strong,  alleging  the 
property  taken  to  be  the  property  of  Strong. 
He  also  put  in  a  plea  of  property  in  Strong,and 
in  the  creditor  who  had  sued  out  the  attach- 
ment. Issues  were  taken  upon  the  several 
avowries  and  pleas.  On  the  trial  the  follow- 
ing facts  appeared  :  Page,  the  plaintiff  in  this 
suit,  and  Strong,  the  debtor  against  whose 
goods  and  chattels  the  attachment  *is-  [*426 
sued,  were  partners  in  the  business  of  saddle 
and  harness  making,  which  was  carried  on  in 
the  town  of  Canton,  in  St.  Lawrence  Co.  Page 
furnished  the  stock  ;  Strong  did  the  work. 
The  proceeds  were  divided  as  follows  :  two 
thirds  of  the  proceeds  of  the  new  work  went  to 
Page,  and  the  remaining  third  to  Strong,  and 
the  proceeds  arising  from  repairs  of  old  work 
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were  equally  divided  between  them  ;  all  stock 
remaining  on  hand  at  the  end  of  the  year  to  be- 
long to  Page.  Upon  these  terms  the  business 
was  carried  on  from  Apr.  1, 1827,  untiljan.  6, 
1831,  when  Strong  surrendered  up  the  stock  on 
hand  to  A.  Clark,  Jr.,  who,  with  the  assent  of 
Page,  took  Strong's  place  in  the  contract,  and 
commenced  work  accordingly.  In  the  ar- 
rangement thus  made,  it  was  stipulated  that 
Strong  should  complete  such  work  as  was  on 
hand  unfinished,  among  which  were  some  sad- 
dles, and  a  set  of  harness  making  for  his  own 
use.  Strong  continued  in  the  shop  about  his 
own  work,  and  occasionally  selling  work  on 
band,  until  a  certain  Saturday  in  Feb.,  1831, 
when  he  absconded  and  went  to  Brockville,  in 
Canada.  Page  pursued  and  found  him  at 
Brockville,  on  the  next  day,  which  was  Sun- 
day, and  an  arrangement  then  took  place  be- 
tween them  in  reference  to  their  affairs.  Page 
insisted  that  Strong  was  indebted  to  him. 
Strong  delivered  up  to  Page  notes  to  the 
amount  of  $43,  agreed  that  Page  might  take 
all  the  saddler's  work  in  the  shop  at  Canton, 
and  promised  in  the  spring  to  come  to  Canton 
and  settle  with  him,  if  a  balance  should  still 
remain  due  to  him.  There  was  no  note  in  writ- 
ing made  of  the  bargain  ;  no  inventory  made 
of  the  saddler's  work  to  be  taken  by  Page,  nor 
any  value  affixed  to  it.  On  Monday  morning, 
about  1  o'clock,  Boynton,  by  virtue  of  the  at- 
tachment stated  in  hisavowry,  seized  upon  the 
saddler's  work  and  some  stock  in  the  shop  at 
Canton  ;  the  saddler's  work  being  worth  about 
$100,  and  the  stock  about  $20  ;  for  which  seiz- 
ure the  action  was  brought.  After  the  plaint- 
iff had  closed  his  testimony  and  rested  his 
cause,  the  counsel  for  the  defendant  insisted 
that  he  was  not  entitled  to  recover,  because  the 
transfer  made  at  Brockville  was  void,  being 
made  on  Sunday  ;  and  was  not  a  valid  agree- 
ment within  the  Statute  of  -Frauds  ;  that  the 
427*]  defendant  having  levied  upon  *the 
goods  by  virtue  of  the  attachment  previous  to 
the  plaintiff's  obtaining  possession  under  the 
contract  made  in  Canada,  he  (the  defendant) 
had  the  better  right;  that  Clark  (the  successor 
of  Strong,  and  who  had  proved  the  agreement 
between  Page  and  Strong,  as  to  the  terms  of 
the  partnership)  was  an  interested  witness ; 
and  that  Clark  only,  and  not  Page.could  main- 
tain an  action  for  the  stock  which  had  been 
levied  on.  Upon  these  grounds  the  defendant's 
counsel  asked  for  a  nonsuit,  which  was  refused 
by  the  court.  The  court  charged  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  if  they 
should  find  that  the  transfer  of  the  goods  at 
Brockville  was  an  absolute  transfer,  because 
the  delivery  was  not  perfect  previous  to  the 
seizure  of  the  goods  under  the  attachment;  but 
if  they  should  find  that  the  property  was  placed 
in  his  hands  by  Strong  simply  as  a  trustee,  to 
pay  himself  out  of  the  proceeds  of  the  property 
and  to  account  to  Strong  at  some  future  day, 
then  the  plaintiff  would  be  entitled  to  recover. 
They  further  instructed  the  jury  that  the  trans- 
fer at  Brockville  was  valid  though  made  on 
Sunday  ;  that  it  was  not  within  the  Statute  of 
Frauds,  and  that  the  plaintiff  was  entitled  to 
recover  for  the  unwrought  stock,  Clark  not 
having  an  exclusive  right  of  possession.  The 
jury  found  for  the  plaintiff.  In  the  bill  of  ex- 
ceptions, tendered  by  the  defendant,  it  is  stated 
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that  the  jury  found  for  the  plaintiff  upon  all 
the  issues  ;  but  in  the  record  the  finding  of  the 
jury  only  upon  the  plea  of  non  cepit  is  stated, 
and  judgment  is  entered  for  the  six  cents  dam- 
ages and  six  cents  costs  found  by  the  jury.and 
for  the  costs  of  increase.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  I.  Williams,  for  the  plaintiff  in  error, 
insisted  that  the  sale  of  the  property  in  Canada 
was  void  because  made  on  Sunday.  1  R.  S., 
675,  sec.  71.  A  note  or  other  instrument  made 
on  that  day  has  been  adjudged  good,  but  it 
may  well  be  doubted  whether  a  sale  of  prop- 
erty ought  to  be  so  held,  because  on  Sunday 
process  cannot  be  served,  and  unless  a  party 
is  incapacitated  from  transferring  his  property 
on  that  day,  an  undue  advantage  is  obtained 
over  creditors.  Here,  but  for  the  intervention 
of  Sunday,  the  creditor  would  have  seized 
upon  the  goods  previous  to  the  transfer.  The 
sale  was  void,  also,  because  *there  was  [*  428 
no  note  in  writing,  no  delivery,  and  no  pay- 
ment of  the  purchase  money — a  previous  in- 
debtedness is  not  a  payment  within  the  mean- 
ing of  the  statute.  Boynton  levied  upon  the 
property  before  Page  asserted  his  claim  under 
the  transfer.  Clark  was  an  incompetent  wit- 
ness. At  all  events  the  judgment  must  be  re- 
versed, the  verdict  being  defective  in  not  pass- 
ing upon  all  the  issues.  3  Wend.,  667.  The 
bill  of  exceptions  does  not  cure  the  error  of  the 
record. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 
The  statute  preventing  the  transaction  of  busi- 
ness on  Sunday  is  in  derogation  of  the  common 
law,  and  must  be  construed  strictly.  At  com- 
mon law  every  species  of  business  may  be 
transacted  on  that  day,  except  that  judicial 
proceedings  cannot  be  had,  and  civil  process 
cannot  be  served.  The  object  of  our  statute 
was  to  prevent  public  marketing — the  public 
exposure  on  Sunday  of  goods  to  sale  ;  it  was 
not  designed  to  reach  a  private  transaction,  not 
calculated  to  disturb  others  in  their  religious 
observances  of  that  day.  Besides,  in  the  most 
extended  construction  of  the  statute,  how  could 
a  sale  of  goods  in  Canada  be  a  violation  of  our 
statute;  and  it  is  not  shown  that  there  is  any 
statute  there  forbidding  the  sale  of  property  on 
Sunday.  He  cited  1  Taunt.,  131  ;  3  Barn.  & 
C.,  232;  7  Id.,  596.  Our  statute  is  not  as  broad 
as  that  of  England.  The  Statute  of  Mass,  is 
broader  than  ours,  and  yet  a  note  given  on 
Sunday  has  there  been  held  to  be  v<ilid.  10 
Mass.,  312.  In  Conn.,  a  note  given  on  Sunday 
is  held  void,  because  the  statute  there  forbids 
all  manner  of  secular  business,  referred  to  in 
10  Mass.  As  to  the  Statute  of  Frauds,  it  is 
not  shown  there  is  such  a  statute  in  Canada  ; 
and  unless  the  law  of  the  place  where  the  con- 
tract is  made  is  violated,  this  objection  cannot 
be  raised.  But  the  case  is  not  even  within  our 
statute.  The  interest  of  Strong  in  the  prop- 
erty transferred  was  one  third,  and  the  prop- 
erty was  not  worth  more  than  $100;  his  share, 
therefore,  was  less  than  $50,  and  the  contract 
need  not  be  in  writing.  Nor  was  any  delivery 
necessary  ;  being  the  owner  of  two  thirds  in 
his  own  right,  and  Strong  having  abandoned 
the  property,  the  law  cast  the  possession  upon 
Page.  An  indebtedness  is  a  good  considera- 
tion. There  was  no  delay  by  Page  *in  [*429 
asserting  his  title  after  the  transfer.  The  in- 
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competency  of  Clark  as  a  witness  cannot  now 
be  objected  to — besides  lie  was  not  interested. 
As  to  the  last  objection,  that  the  verdict  is  de- 
fective, the  counsel  insisted  that  within  the 
decision  of  Law  v.  Merrills,  6  Wend.,  272,  the 
judgment  ought  not  to  be  reversed  for  this 
cause.  Here,  as  in  that  case,  it  would  have 
been  impossible  to  obtain  a  verdict  for  the 
plaintiff  on  the  general  issue,  had  the  defend- 
ant established  his  avowry  on  his  pleas.  Be- 
sides, here  the  bill  of  exceptions  forms  part  of 
the  record,  and  from  it,  it  appears  that  the 
jury  found  for  the  plaintiff  on  all  the  issues. 

By  the  Court,  Sutherland,  J.  The  ques- 
tion is,  who  has  the  better  title  to  the  property 
replevied,  Page  or  Boynton?  The  validity  of 
the  sale  or  transfer  from  Strong  to  Page  of  his 
interest  in  this  property,  made  in  Canada,  is 
objected  toon  two  grounds:  1.  As  having  been 
made  on  Sunday;  and  2.  As  being  void  within 
the  Statute  of  Frauds,  not  having  been  in  writ- 
ing. Judicial  proceedings  upon  Sunday  are  pro- 
hibited by  the  common  law.  Any  other  business 
can  lawfully  be  done  upon  that  day,  except  so 
far  as  it  is  prohibited  by  statute.  Our  statute  in 
relation  to  the  observance  of  Sunday  declares, 
that  '  'No  person  shall  expose  to  sale  any  wares, 
merchandises,  fruit,  herbs,  goods  or  chattels, 
on  Sunday,  except  meats,  milk  and  fish, which 
may  be  sold  at  any  time  before  nine  o'clock  in 
the  morning."  1  R.  S.,  676,  sec.  71.  This  pro- 
hibition is  evidently  directed  against  the  pub- 
lic exposure  of  commodities  to  sale  in  the  street, 
or  in  stores  and  shops,  warehouses  or  market 
places.  It  has  no  reference  to  mere  private 
contracts,  which  are  made  without  violating  or 
tending  to  produce  a  violation  of  the  public 
order  and  solemnity  of  the  day.  Every  man 
is  permitted,  in  those  respects,  to  regulate  his 
conduct  by  the  dictates  of  his  own  conscience. 
The  Act  of  29  Charles  II.,  ch.  7,  sec.  1,  enacts 
that  "No  tradesman,  artificer,  workman,  col- 
orer,  or  other  person  whatever,  shall  do  or  ex- 
ercise any  worldly  labor,  business  or  work,  of 
their  ordinary  callings,  upon  the  Lord's  day." 
The  construction  given  to  this  statute  has  been, 
that  it  prohibits  only  the  prosecution  of  a  man's 
ordinary  secular  business  upon  the  Lord's  day. 
The  terms,  "of  their  ordinary  calling,  "  have 
43O*]  *been  held  to  qualify  and  restrict  the 
general  phraseology  which  precedes  them. 
Thus,  in  Drury  v.  Defontaine,  1  Taunt.,  181, 
it  was  held  that  the  sale  of  a  horse  on  Sunday, 
by  private  contract,  by  a  horse-dealer,  whose 
ordinary  business  or  calling  was  to  sell  horses 
at  auction,  was  not  prohibited  by  the  statute. 
Mansfield,  Ch.  J.,  says:  "To  bring  this  case 
within  the  Act,  we  must  pronounce  that  either 
Drury  or  Hull  worked  within  their  ordinary 
callings  on  the  Sunday.  But  the  sale  of  horses 
by  private  contract  was  not  Drury's  ordinary 
calling,  nor  was  it  Hull's.  His  calling  was  that 
of  a  horse-auctioneer,  and  he  was  not  within 
his  ordinary  calling  in  selling  this  horse  by  pri- 
vate contract."  The  same  doctrine  was  held 
in  Bloxsome  v.  Williams,  3  Barn.  &  C.,  232;  10 
Com.  L.  R.,  60,  and  in  The  King  v.  The  In- 
habitants of  Wkitnasft,  7  Barn.  &  C.,  596  ;  14 
Com.  L.  R.,  100.  In  this  last  case  it  was  held 
that  a  contract  of  hiring,  made  on  a  Sunday 
between  a  farmer  and  a  laborer  for  a  year,  was 
valid,  and  that  a  service  under  it  conferred  a 
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settlement.  In  Mass.,  a  note  given  on  Sunday 
is  not  void;  in  Conn,  it  is — the  phraseok  gy  of 
their  statutes  being  different.  Oeer  v.  Putnam, 
10  Mass.,  312.  The  ancient  and  modern  cases 
upon  this  subject  are  all  referred  to  in  Story 
v.  Elliot,  8  Cow. ,  27,  where  it  was  held  that  an 
award  made  on  Sunday  was  void,  being  a  ju- 
dicial proceeding  ;  but  that  all  other  acts  are 
lawful  on  that  day,  which  are  not  prohibited 
by  statute.  Vide,  also,  Sayles  v.  Smith,  12 
Wend.,  57.  This  objection,  therefore,  is  not 
well  taken. 

Nor  was  the  contract  within  the  Statute  of 
Frauds.  Strong  had  no  interest  in  anything 
but  the  saddler's  work  remaining  in  the  shop. 
The  unwrought  stock  had  been  delivered  over 
to  Clark.  Of  the  saddler's  work,  he  owned  one 
third  only,  and  Page  two  thirds.  The  whole 
amount  is  shown  to  have  been  worth  but  $100. 
If  the  agreement  between  Strong  and  Page,  in 
Canada,  is  to  be  considered  a  sale  of  Strong's 
interest  in  the  saddler's  work  to  Page,  it  was 
for  an  amount  or  price  less  than  $50,  and  was, 
therefore,  not  within  the  3d  section  of  the  Stat- 
ute, 2  R.  S.,  136,  sec.  3. 

There  was  no  delay  in  the  delivery  or  trans- 
fer of  the  possession,  which  could  bring  the 
case  within  the  5th  section  of  the  Act.  Strong 
having  abandoned  the  possession  of  the  goods, 
*I  am  inclined  to  think  Page  had  a  [*43 1 
right,  from  his  interest  in  the  matter,  to  take 
immediate  possession  of  them,  withoutany  au- 
thority from  Strong.  But  Strong's  interest  of 
course  would  have  remained  subject  in  his 
hands  to  the  claims  of  his  creditors,  if  it  had 
not  been  transferred  to  Page.  I  think  it  was 
a  valid  transfer,  and  vested  in  Page  the  whole 
title. 

Clark  was  not  objected  to  as  a  witness  upon 
the  trial,  and  the  objection  is  now  too  late,  if 
it  were  well  taken.  But  all  the  facts  testified 
to  by  him  were  proved  by  other  witnesses.  It 
is  very  questionable  whether  he  had  any  inter- 
est which  would  have  rendered  him  incompe- 
tent. A  portion  of  the  property  attached  by 
Boynton  and  replevied  by  Page,  called  the  un- 
wrought stock,  had  been  delivered  over  to 
Clark  as  Strong's  successor,  and  was  in  that 
manner  in  his  possession.  But  it  was  imma- 
terial to  him  whether  he  retained  that  stock  or 
not,  as  Page  was  bound  to  furnish  him  with 
all  the  leather  and  other  stock  required  in  his 
business.  The  value  of  this  stock  was  about 
$19,  and  it  is  objected  that  as  to  this  at  least 
Page  had  shown  no  title,  and  cannot  recover  ; 
that  the  possession  and  title  were  in  Clark. 
The  stock,  I  am  inclined  to  think,  until  opera- 
tions were  commenced  upon  it  and  the  process 
of  working  it  up  was  begun,  may  be  consid- 
ered as  Page's;  or,  at  all  events,  he  must  have 
had  a  joint  right  with  Clark  to  control  it.  It 
is  not  for  the  defendants,  upon  the  present  state 
of  the  pleadings  and  under  the  circumstances 
of  the  case,  to  deny  his  right  to  recover  that 
portion  of  the  property,  on  the  ground  that  the 
title  and  possession  were  in  Clark.  Upon  the 
merits,  therefore,  the  judgment  below  is  cor- 
rect. 

But  the  record  is  said  to  be  defective.  The 
defendant  pleaded  first  non  cepit,  and  then  sev- 
eral special  pleas,  alleging  the  title  to  the  prop- 
erty to  have  been  in  Strong,  and  avowing  and 
justifying  the  taking  under  an  attachment.  To 
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these  pleas  the  plaintiff  replied,  taking  issue 
upon  them.  The  jury  have  found  simply  that 
the  defendant  did  take  and  detain  the  said 
goods  and  chattels  of  the  said  plaintiff,  in  man- 
ner and  form,  etc. ,  and  assess  his  damages  at 
six  cents;  but  they  take  no  notice  whatever  of 
the  other  issues.  This  verdict  is,  undoubtedly, 
defective,  and  leaves  the  question  of  title  to 
the  property  undisposed  of.  The  plaintiff  can- 
432*]  not,  upon  such  a  *finding,  have  a  gen- 
eral judgment  in  his  favor.  The  case  of  Be- 
mus  v.  °Beekman,  3  Wend.,  667,  is  precisely  in 
point.  The  same  defect  existed  in  that  case, 
and  the  judgment  of  this  court  was  reversed 
in  the  Court  of  Errors  upon  that  ground.  Law 
v.  Men-ills,  6  Wend.,  272.  It  appears  from  the 
bill  of  exceptions  in  this  case,  which  is  attached 
to  the  record,  that  all  the  issues  were  in  fact 
found  for  the  plaintiff.  But  the  finding  of  the 
jury  is  not  properly  a  part  of  the  bill  of  excep- 
tions, and  the  record  cannot  be  helped  by  it. 
The  judgment  must,  therefore,  be  reversed, 
and  a  venire  de  now  must  issue. 
Judgment  reversed. 

Several  issues—  When  jury  must  pass  upon  all. 

Distinguished— 21  Wend.,  92. 

Cited  in— 6  How.  Pr.,  492. 

Contract  made  on  Sunday.  Cited  in— 24  N.Y.,  357;  29 
N.  Y.,  120, 122;  6  Barb.,  319;  19  Barb..  583;  31  Barb.,  41; 
44  Barb.,  621,  622 ;  4  Bos.,  317  ;  4  E.  D.  S.,  235  ;  1  Hilt., 
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Also  cited  in— 11  Barb..  381;  1  Leg.Obs..  124;  43  Am. 
Dec.,  456(2  Doug.  [Mich.]  73). 
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THE  COMMISSIONERS  OF  HIGHWAYS 
OF    WARWICK 

v. 
THE  JUDGES  OF  ORANGE  COUNTY. 

Refusal  of  Commissioners  of  Highways  to  Lay 
Out  a  Road— Appeal— Authority  of  Judges 
Extends  Only  to  Merits — Certiorari. 

On  an  appeal  from  the  decision  of  Commissioners 
of  Highways  in  refusing  to  lay  out  a  road,  the 
Judges  have  no  authority  to  entertain  an  objection 
to  the  regularity  of  the  proceedings  anterior  to  the 
decision  of  the  Commissioners;  their  decision  can 
only  be  on  the  merits,  as  to  the  necessity  and  pro- 
priety of  laying  out  the  road. 

If  any  irregularity  has  intervened  previous  to  the 
decision  of  the  Commissioners,  it  can  be  corrected 
only  by  certiorari,  directed  to  the  Commissioners. 

Citations-2  B.  L.,  275,  sec.  16 ;  282,  sec.  36 ;  1  R.  S., 
514,  sec.  57 ;  518,  sees.  84,  89  ;  519,  sec.  89;  548,  sec.  87;  7 
Wend.,  264;  10  Wend.,  122. 

rpHREE  of  the  Judges  of  the  County  of 
J-  Orange .  laid  out  a  road  in  the  Town  of 
Warwick,  on  an  appeal  from  a  decision  of  the 
Commissioners  of  Highways  of  that  town,  re- 
fusing to  lay  out  a  road  according  to  a  peti- 
tion presented  to  them.  The  Commissioners 
obtained  a  certiorari,  requiring  the  Judges  to 
make  return  to  this  court  of  their  proceedings. 
The  Judges  returned  that  an  appeal  in  due 
form  was  presented  to  them;  that  they  appoint- 
ed a  day  and  place  for  the  hearing  thereof, and 
caused  due  notice  of  such  appointment  to  be 
given  to  the  Commissioners.  That  they,  the 
Judges,  attended  at  the  day  and  place  appoint- 
ed, and  proceeded  to  view  the  route  of  the  con- 
templated road.  That  counsel,  in  attendance 
to  oppose  the  laying  out  of  the  road,  offered  to 
prove  that  all  the  persons  who  acted  as  a  jury 
in  certifying  in  favor  of  the  laying  out  of  the 
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road,  and  whose  certificate  was  presented  to 
the  Commissioners,  *were  not  freehold- [*433 
ers  of  the  Town  of  Warwick  ;  that  the  oath 
prescribed  by  law  was  not  administered  to  the 
jury  before  they  proceeded  to  view  the  prem- 
ises, and  hear  the  proofs  and  allegations  of 
those  concerned  ;  that  13  persons  were  sworn 
and  admitted  to  act  as  jurors  ;  that  after  they 
were  sworn  and  entered  upon  their  duties,they 
were  taken  by  one  of  the  applicants  for  the 
road  to  his  house,  and  there  treated  with  spir- 
ituous liquors,  and  otherwise  entertained,  and 
that  the  jurors  did  not  view  the  whole  of  the 
road  applied  for :  all  which  evidence  the 
Judges  refused  to  receive;  and  after  examining 
the  route  of  the  proposed  road,  and  taking  the 
testimony  of  several  witnesses  produced  by 
both  the  parties,  the  Judges  reversed  the  deter- 
mination of  the  Commissioners,  and  adjudged 
that  the  road  applied  for  ought  to  be  laid  out, 
and  accordingly  proceeded  to  survey  and  lay  out 
such  road,  and  caused  a  record  thereof  to  be 
made  in  the  town  clerk's  office.  From  the  cer- 
tificate of  the  jurors  accompanying  the  return, 
it  appeared  that  the  jurors  were  sworn  before  a 
justice  of  the  peace. 

Mr.  M.  T.  Reynolds,  for  the  Commis- 
sioners. 

Mr.  S.  Stevens,  for  the  Judges. 

By  the  Court,  Nelson,  J.  The  former  and 
present  statutes,  as  to  laying  out  roads  by 
Commissioners  of  Highways,  and  the  appeal 
to  three  judges  of  the  county,  are  substantial- 
ly alike.  2  R.  L.,  275,  sec.  16  ;  Id.,  282,  sec. 
36;  1  R.  S.,  514,  sees.  57,  61;  Id.,  518,  sees.  84, 
89.  In  the  case  of  Lawton  v.  Com'rs,  2  Cai., 
179,  the  opinion  was  expressed  by  Mr.  J.  Spen- 
cer, and,  as  I  understand  it,  it  was  the  opinion 
of  the  court,  that  the  authority  of  the  Judges 
to  hear  the  appeal  was  confined  to  the  merits 
alone — the  fitness  or  unfitness  of  laying  out  the 
road.  No  different  opinion  has  been  expressed 
in  any  subsequent  case  that  has  come  under 
my  notice.  The  proceeding  by  appeal  was  not 
intended  to  be  a  review  of  legal  questions,  or 
of  irregularities  that  might  exist  in  the  prelim- 
inary steps,  as  on  a  writ  of  certiorari;  but  to  be 
an  examination  of  the  necessity  or  propriety 
of  the  road  assuming  *all  the  previous  [*434 
steps  to  have  been  regularly  taken.  A  certio- 
rari directly  to  the  Commissioners  is  the  ap- 
propriate remedy  for  the  correction  of  errors 
committed  by  them.  The  decision  of  the 
Judges,  or  any  two  of  them,  is  conclusive  upon 
the  parties  in  the  premises.  1  R.  S.,  519,  sec. 
89.  It  is  obvious,  if  they  had  jurisdiction  to 
confirm  or  reverse  the  decision  of  the  Commis- 
sioners for  mere  error  of  law,  their  judgment 
would  be  final,  which  could  not  have  been  in- 
tended by  the  Legislature  ;  nor  has  such  been 
the  exposition  of  their  powers  by  this  court, 
and  had  it  been,  it  would  be  the  only  answer 
necessary  to  be  given  to  the  numerous  points 
of  law  raised  in  this  case.  The  Judges  can 
only  entertain,  examine  and  determine  the  ap- 
peal on  its  merits,  and  then  their  decision  is 
final  and  conclusive,  so  far  as  the  merits  are 
involved.  This  brings  us  to  the  consideration 
of  the  regularity  of  the  proceedings  of  the 
Judges  upon  the  merits,  laying  out  of  view 
questions  of  law  brought  before  them  upon  the 
preliminary  steps  had  before  the  Commission- 
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ers,  with  which  we  have  nothing  to  do  on  this 
writ,  as  it  brings  up  only  questions  that  were 
legitimately  before  the  Judges.  It  is  true,  that 
in  the  cases  of  Com'rs  v.  Judges,  7  Wend.,  264, 
and  Com'rs  v.  Meserole,  10  Id.,  122,  questions 
were  examined,  on  the  return  of  the  certiorari 
to  the  Judges,  respecting  the  regularity  of  the 
proceedings  before  the  Commissioners  ;  but 
no  objection  to  the  consideration  of  such 
questions  was  made,  and  the  point  did  not 
come  under  the  observation  of  the  court.  I  do 
not  see  how  it  is  possible  for  the  plaintiffs  to 
escape  the  dilemma  presented  upon  the  lan- 
guage of  the  statute.  The  Judges  are  directed 
to  hear  the  proofs  and  allegations  of  the  par- 
ties— to  compel  the  attendance  of  witnesses — 
and  "their  decision,  or  that  of  any  two  of  them, 
shall  be  conclusive  in  the  premises  ;  "  it  shall 
be  signed  by  them,  and  become  a  record  in  the 
town  clerk's  office.  Now,  if  the  judges  may 
entertain  a  question  as  to  the  regularity  of  the 
proceedings  before  the  Commissioners,  and 
affirm  or  reverse  for  that  cause,  their  decision 
upon  it  would  be  just  as  conclusive  as  if  made 
on  the  merits  and,  therefore,  it  is  not  to  be  re- 
viewed here.  If  the  appeal  is  confined  to  the 
merits,  then  the  previous  proceedings  are  not 
435*]  before  *the  Judges  and,  of  course, 
cannot  be  reviewed  on  a  certiorari  to  them. 
Then  their  decision  upon  the  merits  is  final  ; 
and  if,  in  considering  them,  they  violate  any 
rule  of  law,  the  error  will  be  corrected  by  virt- 
ue of  the  superintending  power  of  this  court 
over  the  proceedings  of  subordinate  tribunals. 
The  language  of  the  Act  is  thus  satisfied.  They 
must  conduct  their  proceedings  according  to 
the  statute  and  the  rules  of  law  ;  and  if  they 
do  so,  although  they  may  err  in  their  decision 
upon  the  merits  of  the  question  before  them, 
we  cannot  interfere. 

When  an  application  is  made  to  Commis- 
sioners, they  may  refuse  to  act,  and  should  so 
refuse,  unless,  in  their  opinion,  the  certificate 
of  the  12  freeholders  presented  to  them  is  reg- 
ular. If  they  err  in  the  refusal  to  act,  the  rem- 
edy by  mandamus  is  at  hand.  If  they  act  and 
lay  out  the  road  under  an  irregular  certificate, 
or  commit  any  error  in  law  themselves,  a  cer- 
tiorari directly  to  them  will  afford  redress.  If 
they  act  under  the  certificate,  and  refuse  to  lay 
out  the  road,  it  is  absurd  and  trifling  to  permit 
them  to  turn  round  and  say  that  the  certificate 
was  defective,  and  for  that  reason,  on  an  ex- 
amination of  the  route  proposed,  they  rejected 
the  application.  On  an  appeal  to  the  Judges, 
in  case  of  refusal,  they  are  the  only  parties  no- 
tified to  appear  and  sustain  their  decision,  1  R. 
8.,  548,  sec.  87;  and,  of  course,  the  only  par- 
ties in  contemplation  of  the  statute  before  the 
Judges  resisting  the  appeal,  and  who  can  raise 
the  legal  questions  that  may  be  relied  on.  It 
seems  to  me  to  be  equally  absurd,  and  repug- 
nant to  principle,  to  permit  them  to  set  up  their 
own  errors  by  way  of  defense  on  the  hearing 
before  the  Judges,  which  must  inevitably  fol- 
low if  questions  of  law  are  to  be  thus  reviewed 
by  the  Judges. 

It  may  be  said,  that  if  the  Commissioners 
should  act  under  a  defective  certificate,  and  re- 
fuse to  lay  out  the  road,  and  on  an  appeal  their 
determination  should  be  reversed,  a  road  may 
be  laid  out  upon  a  defective  certificate  of  the 
freeholders.  All  this  may  be  true.  But  we  have 
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no  right  to  assume  that  these  officers  will  put 
their  refusal  to  lay  out  the  road  upon  the  mer- 
its, when  they  might  have  refused  to  act  at  all, 
and  then  before  the  Judges  on  the  appeal  jus- 
tify themselves,  on  the  ground  that  they  need 
not  have  acted;  because,  *they  must  be  [*43G 
guilty  of  this  inconsistency,  in  order  to  avail 
themselves  of  the  error,  supposing  the  Judges 
have  power  to  review  the  whole  of  the  prelim- 
inary steps.  Some  confidence  must  be  reposed 
in  these  officers;  in  either  aspect  of  the  ques- 
tion. They  might  omit  to  take  the  legal  objec- 
tions on  the  appeal,  conceding  their  right  to 
raise  them  to  the  regularity  of  the  preliminary 
steps — and  they  are  the  only  persons  that  can 
—and  then  the  result  apprehended  would 
follow. 

Upon  the  whole,  therefore,  I  perceive  no  solid 
reasons  against  the  position  laid  down  in  the 
case  of  Lawton  v.  Com'rs. ,  that  the  authority 
of  the  Judges  to  hear  the  appeal  is  confined  to 
the  merits  alone;  on  the  contrary,  much  incon- 
sistency and  violation  of  sound  principles  is 
avoided,  and  the  spirit  of  the  statute  faithfully 
executed,  by  confining  them  to  that  question. 
The  power  of  this  court  can  be  legitimately 
exerted  to  keep  both  the  Commissioners  and 
the  Judges  within  their  proper  bounds  in  con- 
ducting their  proceedings,  and  then  the  deter- 
mination, first  by  the  one  and  then  by  the  oth- 
er on  appeal,  will  be  conclusive  in  the  prem- 
ises, according  to  the  letter  of  the  statute. 
Upon  any  other  view,  a  road  might  be  laid  out, 
upon  a  reversal  of  the  determination  of  the 
Commissioners,  on  mere  legal  questions,  with- 
out involving  their  opinion  upon  the  merits. 
The  Act  contemplates  such  an  opinion  before 
the  Judges  can  act. 

Proceedings  of  Judges  affirmed. 

Followed— 2  T.  &  C.,  141. 

Commissioners  of  highways— Appeal  from  decision 
of.  Cited  in-54  N.  Y.,  60;  3  Keys,  38;  3  Abb.  App. 
Dec.,  579 ;  19  Hun,  264 ;  50  Barb.,  90 ;  7  How.  Pr.,  29. 
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*JAMES  JACKSON,  ex  dem.  RICH-  [*437 

ABD    F.    NlCOLL, 

0. 
BROWN    ETAL. 

Wills — Devise  to  Son  for  Life,  with  Remainder  to 
His  First  Son,  etc. — to  be  Held  in  Tail  Male 
— Son  Took  a  Life  Estate,  with  Remainder  in 
Fee  to  His  Son,  though  the  Latter  Unborn  at 
Testator's  Death — Limitation  to  Great  Grand- 
son Void — Construction — Cy  Pres  Doctrine — 
Ejectment. 

Where  a  testator.by  will  made  in  1778,devised  lands 
to  his  son, S.B., during  his  natural  life  with  remainder 
to  the  first  son  of  his  son,  S.B.,  for  life,  with  remain- 
der to  the  first  and  every  other  son  and  sons  of  the 
eldest  son  of  his  son,  S.  B.,  successively,  to  hold  the 
same  in  tail  male ;  and  the  son  only  was  living  at 
the  death  of  the  testator,  and  he  unmarried,  though 
he  subsequently  married  and  had  a  son,  which  son 
also  married  and  had  a  son,  so  that  there  was  a  son, 
grandson  and  great-grandson  of  the  testator;  it 
was  held,  that  the  son  took  a  life  estate  in  the  prem- 
ises, that  the  limitation  to  the  grandson  was  good, 
although  he  was  unborn  at  the  death  of  the  testa- 
tor, but  that  the  limitation  over  to  the  great-grand- 
son was  void ;  and  such  limitation  being  void,  the 
grandson,  instead  of  taking  a  life  estate  in  the 
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premises  according  to  the  terms  of  the  devise,  took 
an  estate  in  tail,  which,  by  the  statute  abolishing 
entails,  was  converted  into  an  estate  of  inheritance 
in  fee  simple,  and,  consequently,  that  the  grand- 
son was  entitled  to  maintain  ejectment  against  his 
sisters,  who  had  entered  into  possession  of  the  prem- 
ises by  virtue  of  a  devise  to  them,  contained  in  the 
last  will  and  testament  of  their  father,  the  son  of 
the  first  testator. 

Where  the  disposition  made  by  a  testator  of  his 
property  is  contrary  to  the  rules  of  law,  as  to  the 
estates  granted  by  him,  courts,  for  the  purpose  of 
carrying  into  effect  the  general  intent  of  the  tes- 
tator as  far  as  possible  (cy  pres),  adopt  that  con- 
struction of  the  devise  which  will  most  nearly  con- 
form to  the  general  intent  of  the  testator,  though 
in  part  it  defeats  his  particular  intent ;  thus,  in  this 
case  the  particular  intent  was  to  give  the  grandson 
only  a  life  estate,  but  inasmuch  as  the  remainder 
over  to  the  great-grandson  was  void,  the  court,  for 
the  purpose  of  effecting  the  general  intent  of  the 
testator,  the  continuing  the  estate  in  his  descend- 
ants as  long  as  the  rules  of  law  would  permit,  gave 
such  a  construction  to  the  devise  as  to  give  a  life 
estate  to  the  son,  and  an  estate  in  tail  to  the  grand- 
son of  the  testator. 

Citations— 7  T.  B.,  102 ;  Fearne,  444,  ».;  Harg.  Law. 
Tr.,  518 ;  1  R.  S.,  733,  sees.  15-17 :  3  Johns.  Cas.,  18 ;  3 
Burr.,  1635;  3  T.  R.,  83:  2  Fearne.  203,  n.;  502,  503;  4  P. 
Wms.,  332 ;  3  Wend.,  503. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Suffolk  Circuit  in  May,  1831,  before  the 
Hon.    Ogden    Edwards,   one  of    the    Circuit 
Judges. 

The  plaintiff  claimed  the  premises  in  ques- 
tion under  the  last  will  and  testament  of  his 
grandfather  William  Nicoll,  bearing  date  Aug. 
19,  1778,  and  who  died  seised  and  possessed  of 
the  same  in  Mar.,  1780.  The  clause  of  the  will 
under  which  the  plaintiff  claims  is  in  these 
words:  "Item.  I  give  and  devise  unto  my  said 
son,  Samuel  Benjamin  Nicoll,  all  my  lands, 
rights  and  hereditaments  on  West  Neck  and 
438*]  Sachem  *Neck,  on  Shelter  Island,  not 
hereinafter  given  to  my  three  daughters,  for 
and  during  his  natural  life,  without  impeach- 
ment for  waste  (with  remainder  to  G.  D.  L.  & 
W.  H.  and  their  heirs,  during  the  life  of  my 
said  son,  Samuel  Benjamin,  to  preserve  the 
contingent  remainders  hereinafter  limited), 
with  remainder  to  the  first  sou  of  my  said  son, 
Samuel  Benjamin,  for  life  (with  remainder  to 
the  said  trustees  and  their  heirs  during  the  life 
of  the  said  son  of  my  said  son,  Samuel  Benja- 
min, to  preserve  the  contingent  remainders 
hereinafter  mentioned  to  wit:),  with  remainder 
to  the  first  and  every  other  son  and  sons  of  the 
eldest  son  of  my  said  son,  Samuel  Benjamin, 
successively,  according  to  their  seniority,  the 
elder  to  be  preferred  before  the  younger,  to 
hold  the  same  in  tail  male."  In  case  of  the 
death  of  the  first  son  of  his  son  Samuel  Benja- 
min without  issue,  he  gives  the  estate  to  the 
second  son  of  his  son,  Samuel  Benjamin,  for 
life,  with  a  tail  to  his  issue  male  successively, 
and  so  to  every  son  of  his  son,  Samuel  Benja- 
min, and  the  issue  of  such  son  successively, 
with  like  devises  to  trustees,  to  preserve  con- 
tingent remainders.  The  will  then  proceeds 
as  follows:  "And  in  default  of  the  issue  male 
of  my  said  son,  Samuel  Benjamin,  I  devise  the 
said  remainder  to  the  first  or  eldest  daughter  of 
my  said  son,  Samuel  Benjamin,  for  life,  with- 
out impeachment  of  waste  (with  remainder 
during  the  life  of  such  first  daughter  to  the 
said  trustees  and  their  heirs  in  trust,  to  pre- 
serve the  contingent  remainders  hereinafter 
mentioned),  with  remainder  to  the  first  and 
every  other  son  and  sons  of  my  said  son's  first 
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or  eldest  daughter  successively,  according  to 
seniority,  the  elder  to  be  preferred  before  the 
younger,  to  hold  the  same  in  tail  male."  In 
case  of  the  death  of  the  first  daughter  of  Sam- 
uel Benjamin  without  such  issue,  the  testator 
gives  the  estate  to  the  second  daughter  of  Sam- 
uel Benjamin, and  the  issue  male  of  such  daugh- 
ter,  and  thus  goes  on  from  daugh  ter  to  d  aughter , 
and  their  issue  male  successively;  and  in  default 
of  issue  male  and  female  of  his  son,  Samuel  Ben- 
jamin, and  their  male  issue,  the  testator  gives 
the  estate  to  his  own  son,  William  Nicoll,  for 
life;  and  then,  after  ringing  the  same  changes 
of  remainders  through  the  sons  of  his  son 
William,  he  gives  the  estate,  on  failure  of  male 
issue  of  William,  to  his  own  three  daughters 
and  their  issues  male,  *etc.  Then  fol-  [*43d 
lows  a  clause  in  these  words:  "That  my  mean- 
ing may  be  the  better  understood,  and  to  give 
a  key  for  the  more  certain  exposition  of  my 
will,  I  think  proper  to  declare,  that  after  con- 
sidering my  estate  and  family,  I  think  it  will  be 
best  not  only  to  entail  the  estate,  but  to  prevent 
the  hasty  docking  of  such  entail  and,  therefore, 
it  is  my  general  intent  to  continue  the  estate  at 
Islip  first  in  the  male  descendants  of  my  son, 
William  (the  testator  having,  by  his  will,  pre- 
vious to  the  devise  to  his  son,  Samuel  Benja- 
min, as  above  stated,  devised  his  estate  at  Islip 
to  his  son,  William),  then  in  the  male  issue  of 
his  daughters,  and  then  in  the  male  issue  of 
my  son,  Samuel  Benjamin,  and  then  in  the 
male  issue  of  my  own  three  daughters  in  sev- 
erally, and  upon  failure  of  such  male  issue, 
then  to  their  issue  female  in  severally;  and  that 
it  shall  not  be  in  the  power  of  any  of  my  de- 
scendants before  my  great-grandchildren  to  cut 
off  the  entail.  And  I  think  proper  further  to 
declare,  that  the  same  key  and  exposition  of 
my  will  which  I  have  above  given,  relating  to 
my  estate  at  Islip,  is  meant  by  me  to  extend, 
and  shall  be  construed  in  every  article,  matter 
and  thing,  to  extend  to  my  estate  on  Shelter  Isl- 
and (mutatis  mutandis),  as  fully  as  if  I  had 
actually  repeated  and  applied  the  same  key  of 
my  will  to  Shelter  Island  estate."  Samuel  Ben- 
jamin, at  the  death  of  his  father,  entered  and 
was  possessed  of  the  premises  by  virtue  of  the 
devise;  he  was  then  under  16  years  of  age  and 
unmarried;  he  subsequently  married,  and  Sep. 
15,  1785,  his  first  or  eldest  son,  Richard  F. 
Nicoll,  the  lessor  of  the  plaintiff  in  this  cause, 
was  born.  June  12,  1813,  a  son  was  born  to 
Richard  P.  Nicoll;  which  son  was  the  great 

frandson  of  William  Nicoll,  the  testator  un- 
erwhom  the  lessor  of  the  plaintiff  claimed. 
On  the  part  of  the  defendants,  it  was  shown 
that,  Dec.  6,  1827,  Samuel  Benjamin  Nicoll, 
the  father  of  the  lessor  of  the  plaintiff,  made 
his  last  will  and  testament,  and  thereby  de- 
vised all  his  real  estate  to  three  daughters,  who 
are  the  defendants  in  this  cause,  and  were  in 
possession  of  the  premises  at  the  commence- 
ment of  this  suit.  Samuel  Benjamin  Nicoll 
died  in  possession  of  the  premises  in  Sep., 
1828.  It  was  also  shown  that  Oct.  14,  1830, 
Richard  F.  Nicoll,  the  lessor  of  the  plaintiff, 
executed  an  assignment,  *as  an  insolv-  [*44O 
ent  debtor,  of  all  his  estate,  real  and  personal, 
to  one  J.  C.  Albertson,  in  trust  for  his  credit- 
ors; the  action  in  this  case  having  been  com- 
menced in  1829. 
The  above  facts  were  found  by  a  special  ver- 
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diet.     The  cause  was  submitted,  on  elaborate 
written  arguments,  by, 

Mr.  G.  Miller,  for  the  plaintiff. 

Mr.  S.  A.  Talcott,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  counsel 
for  the  plaintiff  makes  three  general  points:  1. 
That  Richard  F.  Nicoll,  thejessor,  took  an  es- 
tate for  life  by  express  limitation  under  the 
will  of  his  grandfather;  2.  That  the  lessor,  the 
first  son  of  Samuel  Benjamin  and  the  grand- 
son of  the  testator,  to  effect  the  plain  and 
manifest  general  intent  of  the  testator,  took  an 
estate  in  tail  male,  under  the  will  of  his  grand- 
father; 3.  That  the  lessor  took  an  estate  in  tail 
male  by  implication. 

The  leading  point  of  the  defense  is,  that 
Samuel  Benjamin  Nicoll  took  an  estate  tail  by 
implication,  which  was  converted  by  our  stat- 
ute into  an  estate  in  fee  simple;  and  that  the 
premises  in  question,  therefore,  passed  to  the 
defendants  as  residuary  devisees  under  the 
will  of  their  father,  Samuel  Benjamin  Nicoll. 

It  is  an  established  principle,  in  the  decision 
of  questions  arising  under  wills,  that  the  in- 
tention of  the  testator  shall  be  effectuated,  in 
so  far  as  such  intention  is  consistent  with  the 
rules  of  law.  It  is  a  principle  of  law,  that  per- 
petuities shall  not  be  permitted  to  exist — real 
estates  shall  not  be  so  conveyed  or  devised  as 
to  be  inalienable  beyond  a  certain  period,  be- 
cause such  perpetuities  tend  to  the  inconven- 
ience and  prejudice  of  commerce  and  of  socie- 
ty. In  Long  v.  Blackall,  7  T.  R,  102,  Ld. Ken- 
yon  says  that  the  rules  respecting  executory 
devises  and  common  law  conveyances  are  sim- 
ilar, and  cannot  be  rendered  inalienable  by  the 
former  longer  than  by  the  latter;  that  in  mar- 
riage settlements,  the  estate  may  be  limited  to 
the  first  and  other  sons  in  tail;  and  until  the 
person  to  whom  the  last  remainder  is  limited, 
shall  be  of  age,  the  estate  is  inalienable.  The 
courts  have  allowed  executory  devises  to  ex- 
441*]  tend  *as  far.  He  adds:  "It  is  an  es- 
tablished rule,  that  an  executory  devise  is  good 
if  it  must  necessarily  happen  within  a  life  or 
lives  in  being  and  twenty-one  years,  and  the 
fraction  of  another  year,  allowing  for  the  time 
of  gestation."  Where  perpetuities  have  been 
attempted  by  means  of  estates  tail,  they  have 
been  defeated  by  fines  and  common  recover- 
ies; but  where  an  attempt  is  made  to  perpet- 
uate an  estate  by  means  of  executory  devises, 
neither  fine  nor  "common  recovery  can  bar  such 
an  estate.  An  executory  devise  cannot  be 
barred  by  fine,  because  the  title  of  the  execu- 
tory devisee  is  not  through,  or  as  privy  to  the 
first  taker,  but  quite  independent  of  him;  it 
cannot  be  barred  by  common  recovery,  because 
the  recompense,  which  in  supposition  of  law 
is  the  ground  of  barring  the  issue  in  tail  and 
those  in  reversion  and  remainder,  does  not  ex- 
tend to  an  executory  devise.  Hence  it  became 
necessary  for  the  courts  to  prescribe  limits  to 
this  new  species  of  settlement;  and  it  has  been 
established  as  a  rule,  both  in  law  and  equity, 
that  such  estates  shall  not  be  rendered  inalien- 
able for  a  longer  period  than  that  above  men- 
tioned; that  being  in  analogy  to  the  case  of 
strict  entails,  which  cannot  be  protected  from 
fines  and  recoveries  longer  than  the  life  of  the 
tenant  for  life  in  possession,  and  the  attain- 
ment of  21  by  the  first  issue  in  tail,  to  which 
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are  added,  in  executory  devises,  a  few  months 
for  the  case  of  a  posthumous  child.  Fearne, 
444,  n.;  Harg.  Law  Tr.,  518.  It  follows  that 
an  executory  devise  cannot  be  limited  upon  an 
indefinite  failure  of  issue. 

By  means  of  an  executory  devise,  an  estate 
may  be  devised  to  any  number  of  persons  for 
life  successively,  if  in  esse  at  the  death  of  the 
testator — to  infants  in  venire  sa  mere,  and  to 
persons  unborn.  Such  is  the  law  in  England, 
and  such  it  is  here,  with  the  exception  that,  by 
our  Revised  Statutes,  1  R.  8.,  723,  sees.  15- 
17,  successive  estates  for  life  shall  not  be  lim- 
ited to  more  than  two  persons  in  being  at  the 
creation  thereof;  and  if  limited  to  more  than 
two,  all  the  life  estates  subsequent  to  the  first 
two  entitled,  shall  be  void.  That  an  estate  for 
life  may  be  limited  to  an  unborn  infant,  has 
been  decided  in  a  case  arising  under  the  iden- 
tical will  upon  which  this  case  depends.  •  3 
*  Johns.  Gas.,  18.  It  seems  to  have  been  [*442 
doubted  formerly  whether  a  limitation  for  life 
to  an  unborn  person  was  good ;  but  it  is  now 
well  settled  that  it  is,  and  also  that  an  estate 
limited  to  the  issue  of  such  unborn  person  to 
take  as  purchasers,  would  be  void,  being  a  pos- 
sibility upon  a  possibility,  or,  as  Mr.  J.  Wil- 
mot  expresses  it  in  Chapman  v.  Brown,  3 
Burr.,  1635,  "  a  nonentity  upon  a  nonentity," 
which  the  law  will  not  admit.  4  Crui.,  423;  1 
East,  452;  3  T.  R.,  83;  2  Fearne,  502.  Thus, 
if  an  estate  be  limited  in  succession,  first  to  a 
person  in  being  for  life,  and  after  his  decease 
to  his  unborn  children,  and  afterwards  to  the 
children  of  such  unborn  children,  this  last  re- 
mainder is  absolutely  void,  and  there  is  no  car- 
rying the  estate  to  them  but  by  comprising 
them  in  the  extent  of  the  estate  limited  to  their 
parents,  namely,  to  the  unborn  children  of  the 
person  in  being;  that  is,  by  giving  such  un- 
born children  of  the  person  in  esse  an  estate  of 
inheritance  which  is  an  estate  tail.  Fearne, 

502.  The  same  principle  prevails  in  marriage 
settlements;  for  though  an  unborn  child  may 
take  an  estate  for  life  as  well  as  an  estate  tail, 
yet  such  estate  would  not  descend  to  the  issue 
of  such  child;  and  no  estate  limited  to  such 
issue  as  purchasers  would  be  good.     Fearne, 

503,  and  cases  cited. 

In  the  case  of  CJiapman  v.  Brown,  3  Burr. , 
1626,  one  Joshua  Brown,  by  will,  devised  cer- 
tain premises,  first  to  his  wife  for  life;  then  to 
his  brother  Thomas  until  the  eldest  son  of  an- 
other brother,  Reginald  Brown,  should  attain 
the  age  of  24;  then  to  such  eldest  son,  whose 
name  was  William,  for  his  life;  then  to  the 
first  son  of  William,  and  the  heirs  male  of  his 
body;  and  for  want  of  such  issue,  to  the  sec- 
ond third  and  every  other  son  of  William  and 
their  heirs  male;  and  for  want  of  such  issue  of 
William,  then  to  the  second  son  of  Reginald 
Brown  for  life,  and  to  the  first  son  of  the  body 
of  such  second  son  and  his  heirs  male,  etc.  He 
continues  the  devises  further  in  the  families  of 
his  other  brothers,  and  declares  his  intention 
to  be,  to  have  the  estate  continue  in  his  name 
and  blood  so  long  as  it  shall  please  God  to  per- 
mit the  same.  The  several  estates  were  en- 
joyed by  the  widow;  by  Thomas,  the  father 
of  William,  and  by  William,  the  nephew  of 
the  testator.  After  the  testator's  death,  his 
brother  Reginald  had  a  son  born,  which  was 
*his  second  son,  whose  name  was  [*443 
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'Thomas.  William  died  leaving  issue  a  daugh- 
ter; upon  his  death,  Thomas,  the  second  son 
•of  Reginald,  entered  and  suffered  a  common 
recovery.  He  devised  to  the  defendant.  The 
lessor  of  the  plaintiff  was  the  heir  at  law  of 
William,  and  also  of  the  testator.  The  ques- 
tion was,  whether  Thomas,  the  second  son  of 
Reginald  (which  Thomas  was  not  born  till  after 
the  death  of  the  testator)  took  an  estate  tail 
under  the  will,  or  only  an  estate  for  life.  The 
court  held  that  Thomas,  the  second  son  of 
Reginald,  as  the  will  stood,  took  an  estate  tail; 
an  estate  for  life  was  devised  to  him,  then  to 
the  first  son  of  his  body  and  his  heirs  male. 
The  court  laid  down  the  proposition  that  the 
unborn  son  of  an  unborn  son  could  not  take, 
and  that  to  effectuate  the  general  intent  of  the 
testator,  the  word  "son"  should  be  construed  a 
word  of  limitation,  and  an  estate  tail  given  to 
the  second  son  of  Reginald.  Ld.  Mansfield 
said,  that  for  the  purpose  of  attaining  the 
intent,  words  of  limitation  shall  operate  as 
words  of  purchase;  implications  shall  supply 
verbal  omissions;  the  letter  shall  give  way; 
every  inaccuracy  of  grammar,  every  impro- 
priety of  terms,  shall  be  corrected  by  the  gen- 
eral meaning,  if  that  be  clear  and  manifest. 
Mr.  J.  Wilmot  said,  the  question  is,  what  this 
testator  intended,  and  whether  we  can  give  it 
effect  in  part.  At  the  time  of  the  testator's 
death,  William,  the  first  son  of  Reginald,  was 
born;  Thomas,  the  second,  was  not.  He  cer- 
tainly meant  the  same  estate  to  Thomas  as  to 
William;  but  that  intention  cannot  take  effect, 
according  to  the  rules  of  law;  you  cannot  limit 
a  nonentity  upon  a  nonentity — a  possibility 
upon  a  possibility.  It  was  necessary  that  the 
second  son  of  Reginald  should  be  tenant  in  tail, 
in  order  to  give  the  intention  of  the  testator 
effect.  If  the  devise  to  the  son  of  Reginald's 
second  son  should  be  a  nullity,  the  general 
heirs  at  law  of  the  testator  would  take,  though 
never  so  many  heirs  male  from  Reginald 
should  be  living.  Let  his  intention,  therefore, 
take  place  as  far  as  it  can  go  and  no  further.  He 
also  adds,  that  words  in  a  will  are  to  be  con- 
strued words  of  limitation  or  of  purchase,  as 
they  will  best  effectuate  the  intention  of  the 
testator.  The  devise  was  held  to  convey  an 
estate  tail.  This  decision  was  affirmed  by  the 
444*]  House  of  Lords.  This  case  has  *been 
relied  on  by  the  counsel  for  both  parties  now 
before  the  court.  As  I  understand  it,  it  is  an 
authority  for  the  plaintiff.  It  proves  that  the 
unborn  son  of  an  unborn  son  cannot  take  as  a 
purchaser,  but  only  as  heir;  and  therefore,  to 
effectuate  the  general  intent  of  the  testator,  to 
wit:  to  continue  the  estate  in  the  family  as 
long  as  possible,  an  estate  tail  must  be  given 
to  the  immediate  ancestor  of  such  unborn  son 
of  an  unborn  son,  who  in  that  case  was  the 
second  son  of  Reginald  Brown.  In  the  case 
now  under  consideration,  the  lessor  of  the 
plaintiff  was  the  son  of  Samuel  Benjamin,  the 
first  devisee,  for  life.  He,  Samuel  Benjamin, 
was  living  at  his  father's  death;  the  devise  to 
him  for  life  was  good;  the  devise  to  the  lessor 
being  the  unborn  son  of  a  person  in  being  at 
the  testator's  death,  was  also  good;  but  the  un- 
born son  of  the  lessor  cannot  take  as  a  pur- 
chaser; as  to  him,  therefore,  the  word  "  son" 
must  be  construed  a  word  of  limitation,  and 
not  of  purchase,  which  gives  to  his  father,  the 
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lessor,  an  estate  tail.  The  testator  has  declared 
his  general  intent  to  be,  to  continue  the  estate 
in  his  family,  so  that  the  entail  could  not  be 
docked  until  the  estate  came  to  his  great  grand- 
son. In  the  language  of  Mr.  J.  Wilmot: 
' '  Let  his  intention,  therefore,  take  place  as 
far  as  it  can  go,  but  it  can  go  no  further." 
Humberaton  v.  Humberston,  4  P.  Wms. ,  332, 
was  similar  in  principle.  Humberston,  the 
testator,  devised  his  estate  to  the  Draper's  Com- 
pany, in  trust  to  convey  the  premises  to  his 
godson,  Matthew  Humberston,  for  life;  and 
after  his  death,  to  his  first  son  for  life;  and  so 
on  to  about  fifty  first  sons,  without  making 
any  disposition  of  the  fee.  Ld.  Chancellor 
Cowper  said,  that  though  an  attempt  to  make 
a  perpetuity  for  successive  heirs  be  vain,  yet, 
so  far  as  is  consistent  with  the  rules  of  law,  it 
ought  to  be  complied  with;  and  therefore,  let 
all  the  sons  of  these  several  Humberstons  that 
are  already  born  take  estates  for  their  lives;  but 
when  the  limitation  is  to  the  first  son  unborn, 
then  the  limitation  to  such  unborn  son  shall 
be  in  tail  male.  An  application  of  this  case  to 
the  case  now  before  us  will  produce  this  result 
— the  life  estate  to  Samuel  Benjamin,  he  being 
born  before  the  death  of  the  testator, was  good 
as  an  estate  for  life;  but  when  the  limitation  is 
to  the  first  unborn  son  (the  lessor),  such  limita- 
tion shall  be  in  tail  male;  *and  having  [*445 
an  estate  tail,  our  statute  gave  him  an  estate  in 
fee  simple.  It  cannot  be  necessary  to  cite  more 
cases,  although  there  are  many  more  in  the 
books,  but  I  will  refer  to  a  learned  note  of  Mr. 
Butler,  to  page  203,  of  the  8th  ed.  of  Fearne, 
for  a  full  explanation  of  the  doctrine  of  ap- 
proximation, or,  as  it  is  called,  the  cy  pres  doc- 
trine, which  the  courts  in  their  construction 
of  wills  have  long  adopted,  and  in  some  in- 
stances carried  very  far.  It  has  been  adopted 
in  cases  where  the  testator  clearly  intended  to 
give  estates  which  were  contrary  to  the  rules 
of  law;  and  in  construing  such  devises,  the 
courts'  primary  object  was  to  give  effect  to  the 
general  intent  of  the  testator,  which  was,  that 
the  issue  of  the  devisee  should  take  the  land, 
and  that  the  mode  in  which  the  issue  should 
take,  was  his  secondary  object,  or  his  particu- 
lar intent.  In  order,  therefore,  to  effect  the 
testator's  intent  as  far  as  possible  (cy  pres),  the 
courts  adopt  that  construction  of  the  devise, 
which,  by  including  the  issue  of  the  devisee, 
satisfied  the  testator's  general  intent,  that  the 
issue  should  take;  but  which  in  part  defeated 
his  particular  intent,  by  giving  to  his  issue  es- 
tates different  from  those  intended  by  the  tes- 
tator. 

Perhaps  it  might  have  been  sufficient,  for 
the  decision  of  this  case,  to  have  relied  upon 
the  case  of  Steadfast  v.  NicoU,  3  Johns.  Gas., 
18,  which  arose  upon  the  devise  to  the  testa- 
tor's eldest  son,  William,  who  had  two  sons, 
William  and  Henry.  Upon  the  death  of  the 
testator,  William  the  son  entered  and  died; 
upon  his  death,  William,  the  grandson,  entered. 
He  died,  leaving  his  wife  enceinte  with  a  son; 
but  as  there  was  no  son  of  William  at  his  death, 
his  brother  Henry  (who  by  the  will  was  enti- 
tled in  default  of  issue  male  of  William)  en- 
tered, and  was  defendant  in  that  suit.  It  was 
held  that  the  posthumous  son  of  William  should 
take  in  the  same  manner  as  though  he  had 
been  born  in  his  father's  lifetime.  Whether 
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such  posthumous  son  could  take  in  that  case, 
was  the  principal  question  before  the  court, 
but  the  general  validity  of  the  devise  was  not 
questioned.  Kent,  J.,  says  that  the  posthu- 
mous son  of  the  grandson,  if  he  takes  at  all, 
must  take  as  a  purchaser;  that  the  son  and 

frandson  took  only  estates  for  life;  they  were 
oth  living  at  the  death  of  the  testator;  and 
the  court,  in  that  case,  declared  that  the  un- 
446*]  born  great  grandson*  should  also  take 
as  a  purchaser  in  tail  male.  The  posthumous 
son  in  that  case  was  considered  as  in  esse,  and 
as  if  he  had  been  born  in  the  lifetime  of  his 
father.  He  was  one  degree  farther  removed 
from  the  testator;  but  in  so  far  as  the  nature  of 
the  estate  which  he  took  is  concerned,  he  oc- 
cupied the  same  place  as  the  lessor  in  this  case. 
His  father  was  living  in  the  life  of  the  testator; 
he  was,  therefore,  the  first  unborn  son  of  a 
tenant  for  life  who  was  living  before  the  death 
of  the  testator,  and  the  court  said  he  was  ten- 
ant in  tail;  he  took  as  if  he  had  been  born  at 
his  father's  death.  So,  also,  in  accordance 
with  the  cases  which  I  have  cited,  the  lessor 
being  the  first  unborn  son  of  a  tenant  for  life, 
who  was  living  at  the  death  of  the  testator,  he 
should  take  an  estate  tail. 

The  defendant's  counsel  concedes  several  of 
the  positions  above  assumed.  He  admits  that 
a  devise  to  unborn  children  of  unborn  children 
is  void;  that  the  first  estate  of  inheritance  lim- 
ited by  the  will  being  void,  the  lands  cannot 
descend  in  the  manner  intended  by  the  testator 
in  tail  male,  without  enlarging  one  of  the  pre- 
vious estates  for  life,  and  converting  it  into  an 
estate  tail  male  ;  that  the  rules  of  law  require 
this  to  be  done  to  carry  into  effect  the  general 
intent  of  the  testator,  although  at  the  expense 
of  defeating  the  particular  intent ;  and  that 
this  may  be  accomplished,  by  giving  an  estate 
in  tail  male  to  Samuel  Benjamin,  or  by  giving 
him  an  estate  for  life,  with  remainder  to  his 
sons  in  tail  male  in  succession  ;  and  he  insists 
that  the  intention  of  the  testator  will  be  best 
promoted  by  raising  an  estate  tail  in  Samuel 
Benjamin.  He  relies  upon  the  language  of  the 
devise  over  to  the  eldest  daughter  of  Samuel 
Benjamin,  in  default  of  issue  male.  It  is  as 
follows:  "And  in  default  of  the  issue  male  of 
my  said  son,  Samuel  Benjamin,  I  devise  the 
said  remainder  to  the  first  or  eldest  daughter 
of  my  said  son  Samuel  Benjamin  for  life,"etc. 
This,  it  is  insisted,  means  an  indefinite  failure 
of  issue;  that  the  word  "  issue  "  is  used  as  the 
designation  of  a  class  of  heirs  who  take  in  un- 
limited succession,  and  not  as  a  designatio  per- 
sonarum  referring  to  particular  individuals.  It 
is  also  contended  that  the  expression  "such  is- 
sue "  in  the  clause,  limiting  the  estate  over  to 
the  son  of  the  son  of  Samuel  Benjamin  is  a 
designatio  personce,  and  not  nomen  collectimtm  ; 
447*]  and  that,  therefore,  an  estate  *tail  can- 
not be  properly  raised  upon  that  limitation.but 
upon  that,  devising  the  estate  to  the  daughters 
upon  the  failure  of  male  issue.  I  do  not  think 
it  necessary  to  go  at  large  into  the  abstruse 
learning  upon  these  peculiar  expressions,  con- 
tenting myself  with  following  the  general  prin- 
ciples applicable  to  the  construction  of  wills, 
viz. :  first  ascertain  the  general  intent  of  the 
testator,  and  then  carry  that  intent  into  effect 
as  far  as  the  rules  of  law  will  permit.  There 
cannot  be  a  doubt  that  the  word  "son,"  as  used 
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in  the  will  before  us,  is  to  be  considered  as  a 
word  of  purchase,  a  designatio  personce;  and  the 
words  "  issue,  "  or  "such  issue,  "  refer  to  the 
son  or  sons  previously  mentioned,  and  not  to 
heirs  as  a  class.  Such  is  the  plain  intent  of  the 
testator;  and  whatever  maybe  the  strict  gram- 
matical construction,  we  are  bound,  in  the  lan- 
guage of  Ld.  Mansfield,  to  give  such  construc- 
tion, that  "every  inaccuracy  of  grammar.every 
impropriety  of  terms,  shall  be  corrected  by  the 

General  rneaning,if  that  be  clear  and  manifest." 
ee  Rogers  v.  Rogers,  3  Wend.,  503.  By  rais- 
ing the  estate  tail  in  Samuel  Benjamin,  we 
should  defeat  the  general  intent  of  the  testator, 
to  wit:  that  of  continuing  the  estate  in  his  de- 
scendants as  long  as  the  rules  of  law  will  per- 
mit. If  the  will  gave  Samuel  Benjamin  an  es- 
tate tail,  our  statute  converted  it  into  an  estate 
in  fee  simple  ;  but  if  Samuel  Benjamin  took 
only  an  estate  for  life,  then  the  perpetuity  is 
carried  one  degree  further  in  the  family  of  the 
testator.  If  the  law  will  permit  that  to  be  done, 
then  it  is  the  duty  of  the  court  to  do  it,  as  more 
nearly  effecting  the  intention  of  the  testator. 
The  will  in  question  is  drawn  much  like  those 
in  the  cases  above  alluded  to,  particularly 
Chapman  v.  Brown ;  but  neither  in  that  case 
nor  in  the  others  was  such  a  question  agitated. 
It  is  not  necessary  to  find  in  the  will  words 
conveying  the  idea  of  an  indefinite  failure  of 
issue,  in  order  to  defeat  the  perpetuity  by  rais- 
ing an  estate  tail  ;  an  estate  in  fee  is  given  by 
implication  of  law  to  prevent  a  perpetuity. 
The  plain  and  declared  intent  of  the  testator 
was,  to  give  life  estates  only  to  his  own  son, 
Samuel  Benjamin,  to  Samuel  Benjamin's  sons 
and  his  grandsons  in  succession.  The  sons 
were  intended  to  take  as  purchasers,  and  not 
as  heirs.  The  word  "issue"  clearly  related  to 
the  word  "sons."  There  is, therefore, no  ground 
for  *construing  the  failure  of  sons  to  [*448 
mean  an  indefinite  failure  of  issue.  The  testa- 
tor intended  that  the  lessor  should  take  as  pur- 
chaser, and  not  as  heir.  This  intention  is  con- 
sistent with  the  rules  of  law,  and  should  be 
carried  into  effect.  It  was  also  the  testator's 
intention  that  the  lessor  should  take  an  estate 
for  life  only.  That  intention  is  contrary  to  the 
rules  of  law,  as  tending  to  a  perpetuity  ;  that 
intention  the  court  cannot  effectuate.  But  to 
execute  the  general  intent  as  far  as  possible, 
the  lessor  must  take  an  estate  of  inheritance — 
a  fee  simple.  He  in,  therefore,  entitled  to  judg- 
ment. 

Explained— 18  N.  Y.,  101. 

Cited  in— 18  Wend.,  289;  64  How.  Pr.,  284. 


THE  PEOPLE,  ex  rel.  BUDD, 

TEN  EYCK&  HOGAN. 

Action  on  Official  Bond  of  Sheriff— Failure  of 
Deputy  to  Advertise  and  Sell  Certain  Property 
— Change  of  Sureties — Pleading  and  Practice. 

Where,  in  an  action  on  the  official  bond  of  a  sher- 
iff, it  was  alleged  by  way  of  breach  that  an  execu- 
tion was  delivered  to  a  deputy  of  the  sheriff,  by  virt- 
ue whereof  the  deputy  levied  upon  property  of  the 
defendant  in  the  execution  to  an  amount  exceediog 
the  sum  directed  to  be  levied,  but  neglected  to  ad- 
vertise and  sell  such  goods,  etc. ;  and  that  subse- 
quently a  second  execution  was  delivered  to  anoth- 


.— Sheriff—  Liability  for  acts  of  deputy.    See,. 
Paddock  v.  Cameron,  8  Cow.,  212,  note. 
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er  deputy  against  the  goods,  etc.,  of  the  same  de- 
fendant, but  in  favor  of  another  plaintiff,  by  virtue 
whereof  the  same  goods  were  levied  upon  and  sold 
by  the  second  deputy,  and  the  avails  of  the  sale, 
exceeding  the  amount  of  the  first  execution,  paid 
over  to  the  plaintiff  in  the  second  execution  :  and 
the  defendants  pleaded,  that  previous  to  a  sale  of 
the  goods,  etc.,  of  the  defendant  in  the  executions, 
and  before  any  moneys  came  to  the  hands  of  the 
sheriff,  the  sheriff,  on  entering  on  the  second  year 
of  his  term  of  office,  executed  a  new  bond  with  new 
sureties,  who  thereafter  became  the  sureties  of  the 
sheriff;  it  was  held,  that  the  plea  was  bad,  and  would 
not  bar  a  recovery— that  the  gist  of  the  action  was 
the  neglect  of  the  first  deputy  to  advertise  and  sell ; 
and  such  neglect  having  occurred  previous  to  the 
change  of  sureties,  the  first  sureties  were  liable— 
that  the  allegations  in  reference  to  the  second  exe- 
cution were  mere  surplusage,  of  which  the  defend- 
ants could  not  avail  themselves  under  the  state  of 
pleadings,  nor  could  they,  under  the  pleadings,  take 
advantage  of  the  informality  of  alleging  that  the 
omission  to  advertise  was  the  default  of  the  deputy 
instead  of  the  default  of  the  sheriff. 

It  seems,  where,  to  a  declaration  on  a  bond  for 
the  performance  of  covenants,  a  plea  of  non  est  fac- 
tum  only  is  put  in, without  a  notice  of  special  matter 
attached,  that  the  defendant  may  both  demur  and 
plead;  but  that  he  cannot  do  both,  where  such  no- 
tice is  attached  to  the  plea,  as  the  plea  and  notice 
conjoined  will  be  considered  as  equivalent  to  a  spe- 
cial plea  to  the  whole  declaration. 

Citations— 2  R.  S.,  120,  sec.  30;  440,  sec.  77;  476,  sec.  1; 
2  Cow.,  189;  7  Wend.,  456;  5  Wend.,  104. 

ACTION  on  sheriff's  bond.  This  was  an 
action  of  debt  on  the  official  bond  of  Asa 
Colvard,  late  sheriff  of  Albany — the  defend- 
449*]  ants  *being  sued  as  his  sureties.  The 
bond  declared  on  is  stated  to  have  been  execu- 
ted Dec.  29,  1829,  conditioned  for  the  faithful 
discharge  of  the  duties  of  the  office  of  sheriff 
of  the  City  and  County  of  Albany,  to  which 
office  Colvard  was  elected  in  the  preceding 
month  of  November.  The  breach  alleged  is, 
that  Oct.  26,  1830,  a  test.fi.  fa.  in  favor  of  the 
relator  against  A.  Brooks  for  $211.80,  return- 
able on  the  first  Monday  of  January  next  there- 
after, was  delivered  to  one  Lansing,  a  deputy 
of  the  sheriff,  who,  by  virtue  thereof,  Nov.  10, 
levied  upon  goods  and  chattels  of  the  defend- 
ant of  the  value  of  $739.49,  and  that  the  dep- 
uty neglected  to  advertise  and  sell  the  goods 
and  chattels,  so  levied  upon  by  him  as  afore- 
said. Then  it  is  alleged,  that  on  or  about  Jan. 
3,  1831,  another  execution  against  the  goods, 
etc.,  of  A.  Brooks,  in  favor  of  M.  Bullock  and 
others, was  delivered  to  one  Williams, then  also 
a  deputy  of  the  sheriff, for  $5,000  and  upwards; 
that  Jan.  4,  1831,  Williams,  by  virtue  of  such 
second  execution,  levied  upon  the  same  goods 
and  chattels  previously  levied  upon  by  Lan- 
sing, by  virtue  of  the  execution  in  favor  of 
the  relator;  and  that  Williams,  Apr.  1,  1831, 
by  virtue  of  the  execution  in  favor  of  Bullock 
and  others,  sold  the  said  goods  and  chattels  at 
public  auction  for  the  sum  of  $739.49,  and  paid 
over  such  moneys  to  the  plaintiffs  in  such  sec- 
ond execution  ;  concluding  with  an  averment 
that  no  part  of  the  moneys  directed  to  be  col- 
lected on  the  relator's  execution  had  been  paid 
over  to  him.  By  means  whereof  an  action  ac- 
crued, etc.  The  defendants  pleaded:  1.  Non 
est  factum ;  2.  That  Lansing,  the  deputy,  to 
whom  the  relator's  execution  was  delivered, did 
not  make  any  levy  upon  the  goods,  etc.,  of 
Brooks;  and  3.  That  previous  to  a  sale  of  the 
goods,  etc., by  Williams.and  before  any  money 
came  to  the  hands  of  the  sheriff,  or  either  of 
his  deputies,  as  the  avails  of  the  sale  of  the 
property  of  Brooks,  to  wit:  Jan.  13,  1831,  Col- 
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vard,  on  entering  on  the  second  year  of  his 
term  of  office,  in  pursuance  of  the  statute,  pro- 
cured one  J.  Hyde  and  one  G.  Hogan  to  be- 
come bound  with  him  in  renewal  of  his  sure- 
ties, and  that  Colvard  and  his  said  last  men- 
tioned sureties  executed  the  bond  required  by 
*statute  to  be  executed  in  such  cases,  [*45O 
and  which  was  duly  approved  and  filed;  by 
means  whereof  Hyde  and  Hogan  became  the 
sureties  of  the  sheriff.and  this,  etc., wherefore, 
etc.  As  to  the  first  two  pleas,  the  plaintiffs 
joined  issue;  and  as  to  the  third,  they  demurred. 
The  defendants  joined  in  demurrer. 

Mr.  S.  Stevens,  for  the  plaintiffs. 

Mr.  A.  Taber,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  plea  de- 
murred to  is  founded  on  the  assumption  that 
the  breach  assigned  in  the  declaration  is  the 
selling  of  Brooks'  property  on  the  second  ex- 
ecution, and  paying  the  proceeds  thereof  over 
to  the  plaintiffs  therein  ;  both  of  which  acts 
took  place  subsequently  to  the  renewal  of  the 
sheriff's  security,  Jan.  13,  1831,  whereby  the 
present  defendants  ceased  to  be  responsible  for 
the  future  acts  or  omissions  of  the  sheriff.  It 
is  expressly  enacted,  in  the  Revised  Statutes, 
that  the  sureties  in  any  official  bond  shall  be 
exonerated  from  all  liability  by  reason  thereof, 
for  all  acts  or  omissions  of  their  principal,  after 
he  shall  have  duly  renewed  his  official  bond 
according  to  law.  2  R.  S.,  120,  sec.  30.  This 
would  probably  be  the  case,  independently  of 
any  statutory  provision.  If  the  defendants  are 
right,  therefore,  in  their  construction  of  the 
breach;  their  plea  is  a  perfect  answer  to  it.  But 
it  appears  to  me  that  the  gist  of  the  breach  is 
the  neglect  of  the  deputy,  Lansing,  to  advertise 
and  sell  the  property  of  Brooks,  upon  which 
he  had  levied  by  virtue  of  the  relator's  execu- 
tion. Not  having  been  advertised  or  sold  un- 
der that  execution,  the  sheriff  had  no  right  to 
apply  the  proceeds  of  the  sale  to  its  satisfac- 
tion. He  was  guilty  of  no  breach  of  duty.there- 
f  ore,  in  applying  it  upon  the  second  execution ; 
nor  was  there  any-  violation  of  duty  in  selling 
the  property  upon  that  execution,  if  he  intend- 
ed to  abandon  all  further  proceedings  upon  the 
first.  The  original  fault,  and  the  foundation 
and  sole  ground  of  the  relator's  complaint,  was 
the  neglect  of  the  sheriff  to  advertise  and  sell 
upon  his  execution.  If  his  execution  was  not 
to  be  enforced  against  the  property,  it  was  a 
matter  of  indifference  to  him  what  became  of 
it.  The  relator's  *execution  was  de-  [*45 1 
livered  to  the  sheriff  or  his  deputy  Oct.  25, 
1830,  and  returnable  Jan.  3,  ensuing.  It  was 
actually  levied  Nov.  10.  It  was  the  duty  of  the 
sheriff  to  have  executed  the  writ  according  to 
the  command  thereof,  and  to  have  made  return 
of  his  proceedings  thereon,  2  Cow.,  189,  per 
Savage,  Ch.  J.;  that  is,  he  should  have  adver- 
tised and  sold,  and  brought  the  money  into 
court  by  the  return  day  of  the  execution,  and 
for  his  omission  to  do  so,  he  was  immediately 
liable  to  an  action,  2  R.  S.,  440,  sec.  77;  and 
whenever  a  sheriff  shall  have  been  guilty  of  any 
default  or  misconduct  in  his  office,  the  party 
injured  thereby  may  apply  for  leave  to  prose- 
cute the  official  bond  of  such  sheriff.  2  R.  S., 
476,  sec.  1.  The  condition  of  the  defendants' 
bond  was,  therefore,  broken,  and  a  right  of  ac- 
tion existed  against  them  before  Jan.  13, 1831, 
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•when  they  were  superseded  by  the  giving  of  a 
new  bond.  People  v.  Brush,  6  Wend.,  456.  All 
that  is  said  in  the  declaration  about  the  subse- 
quent sale  of  the  property  upon  another  exe- 
cution, etc.,  might  be  struck  out  without  in 
any  manner  affecting  the  plaintiffs'  cause  of 
action.  The  breach  is  perfect  without  it.  It 
was,  probably,  inserted  for  the  purpose  of  com- 
pleting the  history  of  the  transaction, and  show- 
ing not  only  that  the  sheriff  had  neglected  to 
sell  and  apply  the  proceeds  upon  the  relator's 
execution,  according  to  the  command  of  the 
court,  but  that  he  had  put  it  out  of  his  power 
now  to  do  it,  by  having  sold  the  same  property, 
and  applied  it  upon  another  execution.  The 
breach  would  have  been  more  formal  and  tech- 
nical, if  all  this  had  been  omitted;  but  it  is  sur- 
plusage merely,  and  does  not  vitiate  the  plead- 
ing on  general  demurrer.  The  real  breach  is 
sufficiently  apparent,  and  is  well  assigned. 
The  plea  is,  therefore,  bad. 

The  declaration  is  informal,  in  stating  the 
omission  to  advertise  and  sell,  etc.,  as  the  act 
of  the  deputy-sheriff.  It  should  have  alleged 
the  delivery  of  the  execution  to  the  sheriff,  and 
his  omission  to  advertise  and  sell,  and  proof  of 
the  delivery  to  his  deputy,  etc.,  would  have 
supported  the  allegation;  but  this  is  a  defect  in 
form  only,  of  which  the  defendants  cannot 
avail  themselves  upon  a  demurrer  to  their  own 
pleading.  The  sheriff  is,  unquestionably,  liable 
for  the  official  default  and  misconduct  of  his 
452*]  *deputies.  They  are  his  defaults,  and 
covered  by  his  official  bond.  In  many  of  the 
counties,  a  large  portion  of  the  sheriff's  duties 
are  discharged  by  deputies;  but  neither  his  re- 
sponsibility, nor  that  of  his  sureties,  is  thereby 
diminished. 

I  am  inclined  to  think  that  the  principle,  that 
a  defendant  cannot  plead  and  demur  to  the 
same  part  of  a  declaration,  is  not  applicable  to 
this  case.  The  plea  of  non  est  factum,  which 
is  the  general  issue  in  this  case,  simply  denies 
the  execution  of  the  bond;  it  is  no  answer  to 
the  breach.  In  Rickert  v.  Snyder,  5  Wend., 
104,  distinct  breaches  were  assigned  in  each  of 
the  three  counts.  The  defendant  pleaded  non 
est  factum  to  each  separate  count,  and  sub- 
joined to  it  a  notice  of  special  matter  in  an- 
swer to  each  breach,  and  the  court  said  that 
the  pleas  and  notice  were  equivalent  to  a  spe 
cial  plea  to  each  breach;  and  having  answered 
the  whole  declaration  by  his  pleas,  the  defend- 
ant could  not  demur  to  one  of  the  breaches. 
But  in  this  case  there  is  no  notice  accompany- 
ing the  plea  of  non  est  factum.  The  defendants 
might,  I  think,  have  demurred  to  the  breach 
in  connection  with  that  plea,  without  violating 
the  rule  of  pleading  which  we  are  now  consid- 
ering; and  upon  a  demurrer  to  their  special 
plea  to  the  breach,  they  might  have  availed 
themselves  of  any  substantial  defect  in  the  as- 
signment of  the  breach  itself,  had  any  existed. 

Judgment  for  plaintiffs. 
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BAGLEY,  Executor,  etc. 


Claim  against  Estate — Reference  under  Statutes 
— Personal    Representatives    Take    Persona' 
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Property— Pleading — Statute  of  Limitations — 
Costs. 

The  next  of  kin  cannot  maintain  an  action  or 
prosecute  a  claim  for  a  distributive  share  of  the  per- 
sonal property  of  the  deceased,  in  their  character  of 
next  of  kin  ;  letters  of  administration  must  be  taken 
out,  and  suit  brought  in  the  name  of  the  administra- 
tor. 

In  a  reference  under  the  statute,  on  the  presenta- 
tion of  a  claim  to  an  executor  for  a  debt  or  demand 
against  the  estate  he  represents,  the  agreement  to 
refer  must  present  substantially  the  issue  between 
the  parties ;  it  is  a  substitute  for  a  declaration  and 
plea. 

A  material  reduction  by  the  executor,  of  the  claim 
brought  against  the  estate,  is  such  satisfactory  evi- 
dence that  its  payment  was  not  unreasonably  re- 
sisted or  neglected,  as  to  exempt  the  executor  from 
costs. 

Citations— 2  R.  S.,  88,  sec.  36,  37, 90 ;  4  Paige,  47,  51 ; 
4Litt.,  264;  7  Wend.,  354,  358,  522;  5  Wend.  74;  6 
Wend.,  554. 

THE  plaintiffs,  the  children  of  Daniel  Wood- 
in,  deceased,  presented  a  claim  to  the  de- 
fendant, as  executor  of  the  last  will  of  Hannah 
Woodin,  their  grandmother,  for  a  proportion 
or  distributive  share  of  the  personal  property 
whereof  their  grandfather,  Peter  Woodin,  died 
possessed,  and  which  on  his  decease  went  into 
the  possession  of  their  grandmother.  The  ex- 
ecutor doubting  the  justice  of  the  claim,  the 
parties  entered  into  an  agreement,  pursuant  to 
the  Statute  relative  to  the  Duties  of  Executors 
and  Administrators,  2  R.  S.,  88,  sec.  36,  refer- 
ring the  matter  in  controversy  to  three  disin- 
terested persons.  The  agreement  stated  that 
the  plaintiffs,  as  heirs  at  law  of  Peter  Woodin, 
deceased,  claimed  certain  property  and  money, 
viz.:  $151  cash,  a  sorrel  horse  sold  for  $30, 
beds,  bedding,  tables,  chairs,  and  other  articles 
of  household  furniture  enumerated  in  an  in- 
ventory of  Hannah  Woodin's  personal  prop- 
erty, taken  Feb.  14,  1832,  and  that  the  defend- 
ant disputed  their  title  thereto,  and  denied  that 
they  had  any  right  to  the  property  as  such 
heirs;  wherefore  the  matter  in  controversy  was 
referred  to  three  individuals  selected  by  the 
parties.  On  the  hearing  before  the  referees,  in 
1832,  the  plaintiffs  proved  themselves  the 
grandchildren  of  Peter  Woodin,  who  had  two 
sons,  one  of  whom  was  named  Daniel,  and  was 
the  father  of  the  plaintiffs,  and  died  26  years 
previous  to  the  hearing  before  the  referees. 
Peter,  the  grandfather,  died  18  years  previous 
to  the  hearing.  It  was  proved,  that  after  the 
*death  of  her  husband,  Hannah  Wood-[*454 
in,  his  widow,  said  that  she  was  not  left  in  a 
destitute  situation,  as  many  were;  that  she  had 
money  left  with  which  to  help  herself;  that  she 
had  $151,  which  she  had  let  out  to  Edward 
Bagley,  and  had  a  note  for  it,  which  she  cal- 
culated to  have  renewed  every  year;  and  from 
the  inventory  of  her  property,  taken- in  1832, 
it  appeared  that,  at  the  time  of  her  decease, 
she  had  a  note  against  Bagley  for  the  sum  of 
$151.  It  was  further  proved  that  Peter  Wood- 
in, the  grandfather,  died  possessed  of  various 
articles  of  household  furniture,  all  of  which 
went  into  the  possession  of  his  widow;  and  that 
she  sold  a  horse  for  $30,  and  also  sold  other 
personal  property.  In  1807  all  the  personal 
property  of  Peter  Woodin,  the  grandfather, 
was  sold  by  virtue  of  an  execution  against  him, 
and  bought  in  by  one  Williams.  The  property, 
however,  remained  in  the  possession  of  Wood- 
in', and  in  Dec.  1814,  after  his  decease,  Will- 
iams released  the  whole  of  it,  except  the  farm- 
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ing  utensils,  to  the  widow,  for  the  considera- 
tion of  $48.  In  the  same  year  in  which  his 
property  was  sold.  Peter  Woodin  was  dis- 
charged as  an  insolvent  debtor  ;  and  in  1814, 
when  he  died,  he  was  insolvent.  The  defend- 
ant insisted,  before  the  referees,  that  the  plaint- 
iffs were  not  entitled  to  recover,  especially  in 
the  form  of  action  adopted,  and  in  the  manner 
in  which  their  claim  was  prosecuted  ;  and  at 
all  events  that  the  Statute  of  Limitations  was  a 
bar  to  a  recovery.  The  referees,  however,  made 
a  report  in  favor  of  the  plaintiffs  for  $88  dam- 
ages, and  $35.86  costs.  The  defendant  moved 
to  set  aside  the  report. 

Mr.  H.  Hogeboom,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court.  Sutherland,  J.  The  refer- 
ence in  this  case  was  made  under  that  provis- 
ion of  the  Revised  Statutes  which  authorizes 
executors  or  administrators,  when  they  doubt 
the  justice  of  any  claim  presented  against  the 
estate  which  they  may  represent,  to  enter  into 
an  agreement  in  writing,  with  the  claimant,  to 
refer  the  matter  in  controversy  to  three  disin- 
terested persons,  to  be  approved  by  the  surro- 
455*]  gate.  2  R.  S.,  88,  *sec.  36.  Such 
agreement  and  approval  of  the  surrogate  are 
to  be  filed  in  the  office  of  a  clerk  of  the  Su- 
preme Court,  or  of  the  clerk  of  the  Court  of 
C.  P.  of  the  county  in  which  the  parties  or 
either  of  them  reside;  and  a  rule  is  to  be  en- 
tered by  such  clerk,  either  in  vacation  or  term, 
referring  the  matter  in  controversy  to  the  per- 
sons so  selected.  The  referees  are  to  proceed, 
and  hear  and  determine  the  matter,  and  make 
their  report  to  the  court  in  which  the  rule  for 
their  appointment  shall  have  been  entered. 
The  same  proceedings  are  to  be  had  in  all  re- 
spects, the  referees  are  to  possess  the  same 
powers,  and  to  be  subject  to  the  same  control, 
as  in  cases  of  reference  in  the  usual  manner; 
and  the  court  may  confirm  or  set  aside  the  re- 
port and  enter  judgment  thereon,  as  in  other 
cases  of  reference.  Sec,  37. 

The  statute  makes  no  provision  for  plead- 
ings in  such  cases.  The  agreement  to  refer  is 
the  commencement  of  the  suit.  It  must  pre- 
sent substantially  the  issue  between  the  parties, 
stating  the  claim  upon  one  side,  and  the  deni- 
al of  its  justice  on  the  other;  it  is  a  substitute 
for  declaration  and  plea.  Questions  of  some 
difficulty  may  yet  arise  upon  the  construction 
and  operation  of  this  statute,  but  it  is  not  nec- 
essary to  anticipate  them.  The  agreement  to 
submit,  in  this  case,  states  the  nature  and  ex- 
tent of  the  plaintiffs'  claims,  and  the  character 
in  which  they  present  them,  with  as  much  pre- 
cision as  an  ordinary  declaration  in  assumpsit; 
and  it  contains  a  general  denial  of  the  justice 
of  those  claims,  on  the  part  of  the  defendant. 
It  is  to  be  considered  a  part  of  the  record,  as 
much  as  though  it  were  in  form  a  declara- 
tion. 

The  plaintiffs  are  some  of  the  heirs  at  law 
of  Peter  Woodin,  deceased,  being  the  sons 
and  son-in-law  of  his  deceased  son,  Daniel 
Woodin.  The  defendant  Bagley  is  the  execu- 
tor of  Hannah  Woodin,  the  widow  of  Peter; 
and  the  plaintiffs  allege  that  Peter  Woodin 
died  in  possession  of  certain  personal  proper- 
ty, which,  at  his  death,  went  into  the  posses- 
sion of  his  widow,  and  remained  in  her  pos- 
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session,  with  the  exception  of  some  articles 
which  she  sold,  until  her  death  in  1833,  when 
they  came  to  the  defendant  as  her  executor. 
The  plaintiffs,  as  heirs  at  law  of  Peter  Wood- 
in, claim  to  recover  their  proportion  of  this 
property.  The  defendant  contends  that  in 
that  *character  they  cannot  maintain  [*45(> 
the  action ;  that  letters  of  administration 
should  have  been  taken  out  upon  Peter  Wood- 
in's  estate,  and  the  action  brought  in  the  name 
of  the  administrator.  The  right  of  the  plaint- 
iffs, whatever  it  is,  accrued  immediately  upon 
the  death  of  Peter  Woodin,  their  grandfather; 
one  third  of  his  personal  estate  belonged  to 
his  widow,  and  the  other  two  thirds  to  his  per- 
sonal representatives  as  tenants  in  common, 
subject  to  the  payment  of  the  intestate's  debts. 
If  the  widow  took  possession  of  the  whole,  it 
will  not  be  pretended  that  the  heirs,  as  such, 
could  then  have  maintained  an  action  against 
her  in  any  form  for  their  proportion.  As 
heirs,  they  are  not  entitled  to  the  personal 
property  of  their  ancestor;  it  goes  to  his  per- 
sonal representatives,  who,  in  judgment  of 
law,  are  entirely  distinct  from  the  heirs.  They 
are  not  liable  to  the  creditors  of  the  estate,  as 
heirs,  in  respect  to  the  personalty,  although 
they  should  take  possession  of  it,  and  convert 
it  to  their  own  use;  they  must  be  proceeded 
against  as  intermeddlers  with  the  estate  and 
wrong  doers,  precisely  as  though  they  were 
strangers  to  the  intestate.  The  debts  due  to 
the  estate  cannot  be  collected  in  the  name  of 
the  heirs  or  next  of  kin;  they  cannot,  in  that 
character,  even  sustain  a  suit  in  equity  for  the 
recovery  of  personal  property  belonging  to 
the  intestate,  although  exclusively  entitled  to 
the  beneficial  interest  therein;  they  must  take 
out  letters  of  administration,  and  sue  in  that 
capacity.  A  husband  cannot  collect  the  debts 
due  to  his  wife,  although  they  may  belong  ex- 
clusively to  him,  except  as  administrator  upon 
her  estate.  Jenkins  v.  Freyer,  4  Paige;  47, 
and  cases  there  referred  to. 

If  the  plaintiffs  could  not  have  maintained 
this  action  in  its  present  form.immediately  aft- 
er the  death  of  Peter  Woodin,  can  the  time 
which  has  since  elapsed  have  increased  or 
changed  their  powers  or  rights  in  this  respect? 
It  can  have  this  effect  only  by  raising  the  pre- 
sumption that  all  the  debts  due  from  the  estate 
have  been  paid,  and  that  whatever  of  the  per- 
sonalty remains  belongs  to  the  next  of  kin, 
free  and  discharged  from  all  claims  upon  it. 
But  admitting  this  to  be  a  legitimate  conclu- 
sion from  the  lapse  of  time,  the  formal  objec- 
tion still  remains — that  the  personalty  can  be 
recovered  only  in  the  name  of  the  administra- 
tor or  other  personal  representative.  This 
*precise  point  was  decided  by  the  Chan  [*457 
cellor  in  Champenois  v.  Champenois,  referred  to 
by  him  in  Jenkins  v.  Freyer,  where  he  held 
that  the  children  of  a  legatee  were  not  entitled 
to  recover  the  legacy  without  administering 
upon  the  estate  of  their  father,  although  it  was 
admitted  that  there  were  no  debts  due  from 
the  deceased  legatee,  and  that  the  taking  out 
of  letters  of  administration  was  a  mere  formal 
proceeding.  Vide,  also  4  Litt.,  264.  But  in 
this  case  the  presumption  that  there  were  no 
debts  of  the  intestate  remaining  unpaid,  is  re- 
butted by  the  fact  which  was  proved  in  the 
case,  that  he  died  insolvent  and  unable  to  pay 
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his  debts.  In  Hydev.  Stone,  7  Wend.,  354,  an 
action  of  trover  was  sustained  in  favor  of  a  son 
for  personal  property  left  by  his  father,  with- 
out administration  having  been  granted.  But 
in  that  case  the  defendant  had  expressly  ad- 
mitted the  right  of  the  plaintiff,  and  had  of- 
fered to  give  him  the  possession  of  the  proper- 
ty; and  it  was  remarked  by  the  court,  that  af- 
ter that,  he  ought  not  to  be  permitted  to  object 
that  he  was  responsible  only  to  the  administra- 
tor of  the  estate  of  the  plaintiff's  father,  and 
not  to  the  plaintiff  himself,  who  is  the  only 
person  beneficially  interested  in  the  estate. 
Page,  358.  It  is  like  the  case  of  an  express 
promise  to  pay  the  assignee  of  a  chose  in  ac- 
tion, upon  which  an  action  may  be  maintained 
by  the  assignee,  in  his  own  name.  That  case 
admits  the  general  principle,  and  is  taken  out 
of  it  by  its  special  circumstances.  This  objec- 
tion is  fatal  to  the  action,  and  it  is  unnecessary 
to  consider  the  other  grounds  upon  which  the 
report  is  sought  to  be  set  aside. 

The  report  is  certainly  erroneous  in  charging 
the  defendant  with  costs.  He  reduced  materi- 
ally the  plaintiffs'  claim,  which  is  satisfactory 
evidence  that  there  was  nothing  unreasonable 
in  his  refusal  or  neglect  to  pay  the  demand; 
and,  in  such  cases,  an  executor  or  administra- 
tor is  not  liable  for  costs.  2  R.  S.,  90;  5  Wend., 
74;  6  Id.,  554;  Robert  v.  Ditmas,  1  Wend.,  522. 

The  Statute  of  Limitations,  I  apprehend, 
might  also  be  effectually  interposed  against 
the  claim. 

Report  of  referees  set  aside. 

Next  of  Mn— Action  by.  for  distributive  share  of 
vcrsonal'property.  Cited  in— 19  Wend.,  308;  30  Hun, 
444;  11  Barb.,  53;  18  Barb..  27;  28  Barb.,  47. 

Executor — When  exempt  from  costs.  Cited  in — 19 
Hun,  600;  58  How.  Pr.,  326. 

Reference— Issue,  how  presented.  Cited  in— 28  Hun, 
36;  30  Barb.,  116;  37  Barb.,  234;  12  How.  Pr.,  303;  14 
Abb.  Pr.,  88;  18  Abb.  Pr.,  341. 


458*]    *ALDRICH  ».  MANTON. 

An  alien  who  has  received  a  conveyance  of  land 
from  an  alien,  may  transmit  the  title  by  conveyance 
to  an  alien,  under  the  provisions  of  the  Acts  of  the 
Lesrislature.relative  to  aliens  holding  and  conveying 
real  estate,  passed  in  1798  and  1819. 

Citations— 3  R.  S.,  341,  342 ;  2  Bl.  Com.,  293 ;  2  Co. 
Litt..  211,  n. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Genesee  Circuit  in  Mar.,  1834,  before  the 
Hon.  Addison  Gardiner,  one  of  the   Circuit 
Judges. 

On  the  trial  the  following  facts  appeared: 
Wilhelm  Willinck  and  his  associates,  being 
aliens,  Apr.  18, 1821,  having  title  to  the  premises 
in  question,  conveyed  the  same  to  one  H.  Seye, 
an  alien,  and  on  the  next  day  Seye  reconveyed 
the  premises  to  his  grantors,  who,  June  19, 1833, 
sold  and  conveyed  the  premises  to  the  plaintiff. 
The  defendant  insisted  that  the  deed  from  Seye 
to  Willinck  and  bis  associates, and  the  deed  from 
them  to  the  plaintiff,  were  void  and  inoperat- 
ive, on  the  ground  that  the  Acts  of  the  Leg- 
islature relative  to  aliens  holding  and  convey- 
ing real  estate,  passed  in  1798  and  1819,  did 


NOTE.—  Aliens— Rights  as  to  real  property.  See, 
Jackson  v.  Beach,  1  Johns.  Cas.,  399,  note ;  Jackson 
v.  Lunn,  3  Johns.  Cas.,  109,  note ;  Kelley  v.  Harrison, 
2  Johns.  Cas.,  29,  note ;  Mick  v.  Mick,  10  Wend.,  379, 
note. 
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not  authorize  conveyances  from  aliens  to  aliens, 
in  perpetuity;  but  that  after  one  conveyance  to 
an  alien,  the  force  of  the  Acts  was  spent.  The 
judge,  however,  admitted  the  deeds  in  evi- 
dence, although  objected  to,  and  the  jury,  un- 
der his  direction,  found  a  verdict  for  the  plaint- 
iff. The  defendant  excepted  and  moved  fora 
new  trial. 

Mr.  H.  Putnam,  for  defendant. 

Mr.  J.  W.  Churchill,  for  plaintiff. 

By  the  Court,  Nelson,  /.  The  Act  of  1798 
provided  "that  all  and  every  conveyance,  or 
conveyances,  hereafter  to  be  made  or  executed 
to  any  alien  or  aliens,  not  being  the  subject  or 
subjects  of  some  sovereign  State  or  power, 
which  is  or  shall  be  at  the  time  of  such  con- 
veyance at  war  with  the  United  States  of  Amer- 
ica, shall  be  deemed  valid  to  vest  the  estate 
*thereby  granted  to  such  alien  or  aliens ;  [*459 
and  it  shall  and  may  be  lawful  to  and  for  such 
alien  or  aliens  to  have  and  to  hold  the  same  to 
his,  her,  or  their  heirs  and  assigns  forever,  any 
plea  of  alienism  to  the  contrary  notwithstand- 
ing." There  is  a  proviso,  that  it  shall  not  be 
lawful  for  any  such  alien,  or  the  heirs  or  as- 
signs of  any  such  alien,  being  aliens,  to  reserve 
any  rent  or  service  whatsoever  upon  any  grant 
or  conveyance  whatever  to  be  made  of  any 
such  lands — and  declaring  any  such  reserva- 
tion to  be  void.  3  R.  S.,  341,  342.  The  Act 
of  1819  provides  that  all  deeds  or  conveyances, 
made  to  any  alien  in  pursuance  of  the  above 
Act  of  1798,  so  far  as  relates  to  any  question 
or  plea  of  alienism,  shall  be  deemed  valid  and 
effectual  to  vest  the  lands  therein  described, 
"in  the  several  grantees  therein  named,  and 
their  heirs  and  assigns,  according  to  the  nature 
of  the  estates  thereby  created,  and  in  such  man- 
ner as  to  authorize  the  said  several  grantees  and 
their  respective  heirs  and  assigns,  being  aliens, 
effectually  to  give,  devise,  grant,  sell  and  con- 
vey the  same  in  fee,  or  otherwise,  to  any  other 
alien,"  not  being  the  subject  of  a  sovereign  at 
war  with  the  U.  S. ,  anything  in  the  Act  con- 
tained to  the  contrary.  Ibid.  The  Act  of 
1819  confirmed  and  enlarged  that  of  1798.  Tak- 
ing the  enacting  clauses  and  the  proviso  of  the 
latter  Act  together,  and  it  .authorized  the 
grantee,  his  heirs  and  assigns,  being  aliens,  to 
convey  the  lands  vested  in  them  in  pursuance 
of  the  Act,  with  the  qualification  as  to  the  res- 
ervation of  rent.  The  heirs  or  assignee,  how- 
ever, could  not  convey  the  premises  so  as  to 
vest  the  estate  in  an  alien.  The  Act  of  1819 
declared  that  these  grantees,  their  heirs  and 
assigns,  should  be  deemed  vested  in  such  a 
manner  as  to  authorize  each  of  them,  though 
aliens,  "to  give,  devise,  grant,  sell  and  con- 
vey the  same  (lands)  in  fee  or  otherwise,  to  any 
other  alien"  not  a  subject  of  a  sovereign  at  war 
with  this  country.  The  essential  difference 
between  the  two  statutes  is  that  under  the  first, 
the  alien  assignee  could  not  transmit  the  estate 
to  an  alien,  though  he  could  to  a  person  au- 
thorized to  take  and  hold,  as  he  took  an  estate 
in  fee  with  the  restriction  as  to  leasing  the 
premises,  by  the  terms  used  in  the  Act;  under 
the  latter,  he  may  so  transmit  the  estate,  and 
the  grantee,  his  heirs  and  assigns,  are  exempted 
from  the  above  restriction,  as  they  are  au- 
thorized *to  devise,  grant,  etc.,  in  fee  [*46O 
or  otherwise.  2  Bl.  Com.,  293;  2  Co.  Litt., 
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211,  n.  a.  Now  the  case  shows  that  Wilhelm 
Willinck  and  others  possessed  the  title  to  the 
premises  in  question.  Apr.  18,  1821,  under  the 
above  Acts  of  1798  and  1819.  On  the  same  day 
they  conveyed  to  H.  Seye,  an  alien.  He,  Apr. 
21,  1821,  conveyed  back  the  same  premises  to 
Willinck  and  others,  aliens,  and  they,  June 
19,  1833,  conveyed  to  the  plaintiff  by  deed, 
under  which  he  holds  and  claims  to  recover. 
H.  Seye  was  the  assignee,  and  the  Act  of  1819 
authorized  him  to  convey  to  Willinck  and 
others,  aliens.  Willinck  and  his  associates 
held  an  estate  in  fee  in  the  premises,  under  the 
Acts  of  1798  and  1819,  and  were  enabled  by 
these  Acts  to  alien  such  premises  as  fully  and 
absolutely  as  could  be  done  by  a  citizen.  The 
plaintiff,  who  was  a  citizen,  therefore  took  the 
title  by  deed  from  them,  and  is  entitled  to  re- 
cover. 

New  trial  denied. 

Criticised-7  N.  Y.,  312. 


MARTIN 

v. 
WRIGHT'S  ADMINISTRATORS. 

No  Action  Lies  for  Services  Rendered  a  Testator 
in  Hope  of  a  Legacy — Exception. 

Where  a  party  renders  services  for  another  in  the 
hope  of  a  legacy,  and  in  sole  reliance  upon  the  tes- 
tator's generosity,  without  any  contract  express  or 
implied  that  compensation  shall  be  provided  for 
him  by  will,  and  the  party  for  whom  the  services 
were  rendered  dies  without  making  such  provision, 
no  action  lies ;  but  where,  from  the  circumstances 
of  the  case,  it  is  manifest  that  it  was  understood  by 
both  parties  that  compensation  should  be  made  by 
will,  and  none  is  made,  an  action  lies  to  recover  the 
value  of  such  services. 

Citations— 2  Str.,  728 ;  1  Esp.  N.  P.,  189  ;  3  Johns., 
199 ;  13  Johns..  379.  380 :  4  Binn..  111. 

HRHIS  was  an  action  of  assumpsit  for  the  board 
JL  and  lodging  of  Alexander  Wright,  the 
intestate,  and  for  work,  labor  and  services  ren- 
dered for  him.  The  intestate  was  the  father 
of  plaintiff's  wife;  he  died  in  1830,  an  aged 
man,  worth  considerable  property.  About  15 
years  previous  to  his  death,  his  wife  died. 
After  her  death  he  continued  to  reside  on  his 
own  farm,  letting  it  out  to  tenants,  whom  he 
took  into  his  house,  and  with  whom  he  boarded; 
but  whenever  he  was  sick  or  unwell,  he  went 
to  the  house  of  the  plaintiff,  his  son-in-law 
461*]  *where  he  remained  from  time  to  time 
until  he  recovered  his  health,  and  then  returned 
to  his  own  house;  also,  sometimes  when  in 
health  he  resided  with  his  son-in-law  and  daugh- 
ter. The  plaintiff's  residence  was  near  that  of 
the  intestate,  and  the  plaintiff,  his  wife  and 
family,  rendered  many  services  to  the  intestate, 
in  superintending  his  business,  in  providing 
for  his  comfort,  and  in  rendering  him  such  per- 
sonal services  as  his  old  age  and  infirmities 
required.  The  intestate  had  several  children, 
but  all  who  were  in  a  condition  to  render  him 
much  service,  resided  at  a  distance  from  him, 
except  his  daughter,  the  wife  of  the  plaintiff. 
The  intestate  was  gratified  by  the  attentions 
bestowed  upon  him,  and  services  rendered  for 
him  by  the  plaintiff  and  his  family,  and  ex- 
pressed his  intentions  to  make  compensation 
for  the  same,  by  making  provision  in  his  will 
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for  the  children  of  the  plaintiff,  over  and  above 
the  full  share  of  their  mother,  to  which  she 
would  be  entitled  as  one  of  his  children.  Ac- 
cordingly, in  1827,  he  made  a  will,  by  which 
he  devised  and  bequeathed  to  the  children  of 
the  plaintiff  about  the  sum  of  $1,500,  and  then 
made  an  equal  distribution  of  the  residue  of 
his  estate  among  his  children,  giving  to  the 
plaintiff's  wife  her  full  share.  In  1828  he  made 
a  new  will,  substantially  like  that  of  1827,  with 
a  few  alterations.  In  1828  or  1829  Joseph 
Wright,  a  son  of  the  intestate,  came  from  Can- 
ada, and  went  to  reside  on  the  farm  and  in  the 
house  of  the  intestate,  and  after  that  time  un- 
til his  death,  the  intestate  resided  with  Joseph. 
In  the  summer  of  1830  the  intestate  took  both 
his  wills  to  an  attorney,  and  gave  him  instruc- 
tions to  draw  up  a  new  will,  making  very  con- 
siderable alterations  in  the  disposition  of  his 
property,  but  still  making  provision  for  the 
children  of  the  plaintiff  over  and  above  the 
full  share  of  their  mother,  to  the  amount  of 
about  $600.  The  new  will  was  not  drawn. 
Nov.  3,  1830,  Joseph  Wright,  the  son  of  the 
intestate,  and  with  whom  the  intestate  resided, 
went  to  the  attorney  and  stated  that  he  was  in- 
structed by  the  intestate  to  call  for  the  wills, 
and  the  attorney  accordingly  delivered  the 
wills  to  him.  On  the  17th  of  the  same  month 
the  intestate  died.  The  wills  could  not  sub- 
sequently be  found.  Joseph  *Wright,  [*462 
on  being  cited  before  the  surrogate,  stated  that 
he  delivered  them  to  the  intestate,  and  that  on 
diligent  search  after  his  death  they  could  not 
be  found.  Joseph  Wright  and  one  D.  Arm- 
strong, took  out  letters  of  administration  on 
the  estate  of  the  intestate,  and  the  plaintiff  hav- 
ing failed  to  obtain  that  compensation  for  the 
services  of  himself  and  family,  which  the  in- 
testate had  declared  he  intended  to  make  by 
his  will,  commenced  this  suit.  The  cause  was 
heard  before  referees,  and  in  addition  to  the 
above  facts,  the  plaintiff  produced,  on  the  hear- 
ing, a  bond,  bearing  date  in  Oct.,  1827,  ex- 
ecuted by  himself  to  his  children,  reciting  that 
Alexander  Wright  (the  intestate)  had  that  day 
made  and  published  his  last  will  and  testament, 
whereby  he  had  given  a  portion  of  his  estate 
to  the  children  of  the  plaintiff,  and  had  ap- 
pointed him,  the  plaintiff,  guardian  of  the  said 
children  during  their  minority,  and  specially 
directed  him  verbally  as  to  the  disposition  of 
the  property  in  case  of  the  death  of  the  said 
children,  or  either  of  them;  and  conditioned 
for  the  faithful  performance  of  such  trust.  The 
execution  of  this  bond  was  proved  by  the  sub- 
scribing witness,  who  testified  that  he  drew  up 
the  same  at  the  instance,  as  he  believed,  of  the 
intestate.  There  was  also  produced  on  the  hear- 
ing a  receipt,  signed  by  the  plaintiff,  bearing 
date  in  Oct.,  1827,  by  which  the  plaintiff  ac- 
knowledged to  have  received  of  Alexander 
Wright  six  cents,  in  full  of  all  demands  or  ac- 
counts from  the  beginning  of  the  world  to  the 
date  of  the  receipt,  provided  his  will  lately 
made  is  carried  into  effect.  This  receipt  was 
handed  over  by  the  plaintiff  to  the  administra- 
tors, after  the  death  of  the  intestate,  together 
with  a  bundle  of  other  papers  belonging  to  the 
intestate  during  his  lifetime,  and  which  had 
been  left  in  the  custody  of  the  plaintiff.  The 
defendants  objected  to  its  being  received  in 
evidence,  without  proof  of  its  having  been  in 
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the  possession  of  the  intestate;  but  the  referees 
received  it.  The  defendants  proved  the  giving 
of  a  receipt  by  the  plaintiff  to  the  intestate,  in 
Nov.,  1827,  similar  to  the  receipt  produced, 
but  having  no  reference  to  a  will  made  by  the 
intestate.  The  referees  made  a  report  in  favor 
of  the  plaintiff,  for  $435.75.  The  defendants 
moved  to  set  aside  the  report. 
463*]  *Mr.  S.  Stevens,  for  the  defend- 
ants. 
Mr.  C.  L.  Allen,  for  the  plaintiff. 

By  the  Court,  Savage,  C  h.  J.  The  facts 
disclosed  by  the  case  presented  to  us,  on  _the 
motion  to  set  aside  the  report,  were  sufficient 
to  warrant  the  referees  in  finding  that  the  serv- 
ices for  which  compensation  is  sought  by  this 
action  were  never  intended,  on  either  side,  to 
be  gratuitous. 

A  reference  to  some  of  the  cases  cited  will 
show  the  circumstances  under  which  services 
rendered  shall  be  considered  gratuitous.  The 
case  of  Oxborn  v.  Governors  of  Guy's  Hospital, 
2  Str.,  728,  is  often  referred  to  on  this  point, 
though  it  was  only  a  Nisi  Prius  decision.  That 
was  an  action  for  services  rendered  to  Mr. 
Guy,  in  his  stock  affairs.  It  appeared  as  if 
Osborn  did  not  expect  to  be  paid,  but  to  be 
considered  for  it  in  the  will  of  Guy  ;  and  the 
Chief  Justice  directed  the  jury  that,  if  such 
was  the  case,  they  could  not  find  for  the  plaint- 
iff, though  nothing  was  given  him  ;  that  they 
should  consider  how  it  was  understood  by  the 
parties  at  the  time  of  doing  the  business,  and 
that  a  man  who  expects  to  be  made  amends 
by  a  legacy  cannot  afterwards  resort  to  his  ac- 
tion. So,  in  the  case  of  Le  Sage  v.  Coussmaker, 
1  Esp.  N.  P.,  189,  Ld.  Kenyon  said  that  the 
law  was  well  settled  that  if  the  plaintiff  had 
performed  the  services  without  any  view  to 
reward,  but  to  a  legacy,  that  a  demand  for 
services  could  not  be  sustained ;  of  that  the 
jury  were  to  judge.  In  the  case  of  Jacobson 
v.  Executors  of  Le  Grange,  3  Johns.,  199,  the 
plaintiff  lived  with  his  uncle,  the  testator,  at 
his  request,  eleven  years ;  and  the  uncle  said 
the  plaintiff  should  be  one  of  his  heirs,  and 
proposed  to  plaintiff's  mother-in-law  to  give 
him  £350  in  land  as  a  compensation  for  his 
services.  The  plaintiff  had  never  made  any 
claim  upon  the  testator.  The  jury  found  a 
verdict  for  the  plaintiff.  Van  Ness,  J. ,  in  giv- 
ing the  opinion  of  the  court,  intimates  that  the 
plaintiff  could  not  recover  if  the  services  were 
rendered  without  any  view  to  compensation 
other  than  such  as  the  testator  chose  to  make 
by  his  last  will  and  testament ;  but  he  also 
says  that  the  services  having  been  performed 
464*]  for  the  benefit  of  the  testator,  *with 
his  knowledge  and  approbation,  the  law  implies 
a  promise  to  pay,  unless  it  can  be  shown  that 
payment  was  never  intended.  In  Patterson  v. 
Patterson,  13  Johns.,  379,  380,  the  same  learned 
judge  says  that  the  plaintiff  is  entitled  to  a  re- 
ward for  his  services,  unless  they  were  to  be 
performed  gratuitously.  He  cites  the  cases  I 
have  above  referred  to,  in  Strange  and  Espin- 
asse,  and  intimates  that  if  the  understanding 
of  both  parties  was  that  the  services  should  be 
paid  for  by  a  provision  in  the  will,  a  right  of 
action  would  accrue,  provided  no  provision 
should  be  made.  So.  too,  in  Little  v.  Dawson, 
4  Binn.,  Ill,  the  rule  is  said  to  be  that  if  the 
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services  were  rendered  merely  in  expectation 
of  a  legacy,  without  any  contract,  express  or 
implied,  but  relying  solely  on  the  testator's 
generosity,  no  action  can  be  maintained  ;  but 
in  that  case  the  testator  had  said  he  meant  to 
provide  for  plaintiff  as  a  child,  which  was  left 
as  a  matter  of  fact  for  the  jury  to  decide  whether 
the  services  were  gratuitous.  These  cases 
surely  go  far  enough  in  favor  of  the  defend- 
ants. It  was  a  question  for  the  referees  in  this 
case  to  decide  whether  the  services  were  in- 
tended to  be  paid  for.  They  have  found  that 
compensation  was  expected  and  intended  at 
the  time  they  were  rendered,  and  the  evidence 
fully  sustains  their  finding. 

The  circumstances  under  which  the  receipt 
was  given  are  sufficiently  explained.  If  the 
receipt  which  was  produced  was  that  which 
was  executed  in  presence  of  the  witness  Cowen, 
then  it  is  clear  that  the  plaintiff  intended  to 
have  the  compensation  given  by  the  will  which 
had  been  executed  but  a  short  time  previous. 
Had  it  been  absolute  in  its  terms,  it  must  be 
understood  as  made  in  reference  to  that  ar- 
rangement ;  and  if  it  was  understood  that  a 
new  arrangement  had  become  necessary,  the 
plaintiff  had  no  reason  to  expect  that  the  pro- 
vision for  his  children  would  be  altered.  It 
was  certainly  understood  by  both  parties  in 
this  case  that  compensation  should  be  made. 
The  measure  of  compensation  intended  by  the 
intestate  was  made  known,  and  was  satisfac- 
tory ;  after  that  the  defendants  should  not  be 
permitted  to  defend  themselves  by  the  absence 
of  any  testamentary  provision.  The  rule,  I 
apprehend,  was  never  intended  to  apply  to 
cases  where  it  was  *understood  by  both  [*465 
parties  that  compensation  should  be  made, 
but  merely  to  cases  where  services  were  ren- 
dered apparently  gratuitously,  under  an  ex- 
pectation of  a  legacy. 

Motion  to  set  aside  report  of  referees  denied. 

Cited  in-28  N.  Y.,  497 ;  72  N.  Y.,  406;  10  Hun,  322,. 
326;  5  Barb.,  472;  36  Barb.,  131;  65  Barb.,  644;  46 
Mich.,  64 ;  7  Am.  Rep.,  103  (26  Wis.,  643). 


REA  ET  AL.  v.  M'EACHRON. 

Sale  of  Real  Estate  under  Surrogate's  Order— 
Confirmation  Necessary  —  Remedy  of  Pur- 
chaser. 

A  sale  under  a  surrogate's  order  of  the  real  estate 
of  an  intestate  is  void,  unless  an  order  of  confirma- 
tion is  obtained  previous  to  the  conveyance  to  the 
purchaser.  So  held,  in  this  case,  although  it  was 
offered  to  be  proved  that  the  sale  was  bona  fide,  that 
a  full  and  fair  price  was  paid  by  the  purchaser,  and 
that  the  proceeds  were  applied  to  the  payment  of 
the  debts  of  the  intestate. 

The  remedy  of  the  purchaser  is  by  application  to 
chancery  for  confirmation. 

Citations— 1  R.  L.,  451,  sec.  24 ;  Laws  of  1819,  p.  214 ; 
2  R.  S.,  105,  sees;  29-31 ;  110,  111,  sees.  61-65 ;  2  Paige, 
317 ;  3  Paige,  305 ;  12  Wend.,  533  ;  4  Wend.,  436 ;  10 
Wend.,  441. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Washington  Circuit  in  Nov.,  1832,  be- 
fore the  Hon.  Esek  Cowen.  one  of  the  Circuit 
Judges. 

The  plaintiffs  claimed  the  premises  in  ques- 
tion as  the  heirs  at  law  of  their  father,  Samuel 
Rea/who,  19  years  previous  to  the  trial,  died 
seised  and  possessed  of  the  same.  The  de- 
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fendants  offered  to  prove  that  after  the  death 
of  Samuel  Rea,  to  wit :  Nov.  23,  1813,  letters 
of  administration,  with  the  will  annexed,  were 
in  due  form  of  law  granted  by  the  surrogate 
of  Washington  Co.  to  James  W.  Gillis  and 
Archibald  J.  Gillis,  to  administer  upon  the  es- 
tate of  Rea ;  that  his  personal  estate  proving 
insufficient  to  pay  his  debts,  proceedings  were 
had  in  due  form  of  law  before  the  surrogate, 
for  the  sale  of  his  real  estate  for  the  purpose 
of  paying  such  debts,  and,  Apr.  18,  1825,  an 
order  was  made  by  the  surrogate  for  the  sale 
of  the  premises  in  question,  and  which,  July 
9,  in  the  same  year,  were  accordingly  sold  by 
the  administrators  at  public  auction  to  A.  S. 
M'Dougall,  for  the  sum  of  $568.79,  and,  Nov. 
9  following,  a  deed,  in  pursuance  of  such  sale, 
was  executed  to  the  purchaser.  It  was  admit- 
ted that  an  order  confirming  such  sale  could 
not  be  found  in  the  surrogate's  office,  but  it 
466*]  was  offered  *to  be  proved  that  the 
whole  sum  for  which  the  premises  were  sold 
was  appropriated  by  the  administrators  in  good 
faith,  in  payment  of  the  debts  due  from  the 
estate  of  Rea.  It  was  further  offered  to  be 
proved  that  M'Dougall,  the  purchaser  of  the 
premises,  subsequent  to  the  sale,  sold  and  con- 
veyed the  same  to  James  W.  Gillis,  one  of  the 
administrators,  and  that  in  Dec.,  1828,  Gillis 
died  intestate,  and  administration  upon  his  es- 
tate was  granted  to  his  widow,  who  in  due 
form  of  law  obtained  a  surrogate's  order  for 
the  sale  of  the  premises  in  question  in  Apr. , 
1829,  and,  June  18, 1829,  sold  the  same  at  pub- 
lic auction  to  Gideon  Safford,  Jr.,  for  the  sum 
of  $500 ;  which  sale  was  on  the  next  day  duly 
confirmed  by  the  surrogate,  and  the  premises 
conveyed  to  Safford,  who,  in  Apr.,  1832,  sold 
and  conveyed  the  same  to  the  defendant  in 
this  cause,  who  also  offered  to  prove  that  pos- 
session of  the  premises  had  accompanied  the 
several  sales.  All  which  evidence  was  object- 
ed to  by  the  plaintiffs,  on  the  sole  ground  of 
want  of  confirmation  of  the  sale  to  M'Dougall, 
under  the  first  order  of  the  surrogate.  The 
judge  sustained  the  objection,  and  the  jury, 
under  bis  direction,  found  a  verdict  for  the 
plaintiffs.  The  defendant  having  excepted  to 
the  decision  of  the  judge,  now  moved  for  a 
new  trial. 

Mr.  S,  Stevens,  for  the  defendant,  insist- 
ed that  the  surrogate  having  jurisdiction  when 
he  made  the  order  of  sale  under  which  M'Dou- 
gall purchased,  and  a  deed  having  been  duly 
executed  in  pursuance  of  such  sale,  by  virtue 
of  which  M'Dougall  entered  into  possession, 
the  title  of  the  heirs  was  devested  and  passed 
to  the  purchaser.  A  deed  from  a  master  under 
a  decree  of  chancery  is  good,  although  exe- 
cuted previous  to  a  confirmation  of  his  report. 
12  Johns.,  528.  The  purchaser  has  no  con- 
cern with  the  order  of  confirmation ;  that  is 
the  business  of  the  administrator;  it  is  enough 
for  the  purchaser  to  know  that  the  adminis- 
trator has  authority  to  sell,  and  that  he  is  a 
bona  fide  purchaser.  The  counsel  cited  4 
Wend.,  436;  10  Id.,  441  ;  and  12  Id.,  533. 

Messrs.  C.  L.  Allen  and  D.  Russell,  for 
the  plaintiffs.  The  sale  to  M'Dougall  was 
wholly  void,  for  the  want  of  confirmation. 
467*]  *Under  the  Act  of  1813,  1  R.  L.,  450, 
an  order  of  confirmation  was  not  necessary,  but 
the  Act  required  that  a  discreet  person,  to  be 
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appointed  by  the  surrogate,  should  unite  with 
the  administrator  in  the  conveyance  of  the  prop- 
erty. By  the  Act  of  1819,  Stat.  of  1819,  p.  214, 
the  law  was  changed,  and  an  order  of  con- 
firmation by  the  surrogate  became  necessary. 
This  Act  is  incorporated  into  the  Revised  Stat- 
utes, 2  R.  S.,  105,  sees.  29-31,  and  by  those- 
sections  and  others  following  them,  it  is  man- 
ifest that  the  Legislature  considered  sales  made 
without  an  order  of  confirmation  void,  and  ac- 
cordingly provided  a  remedy  for  purchasers. 
Such,  also,  has  been  the  construction  of  the 
Chancellor,  upon  these  statutes;  2  Paige,  316, 
and  3  Id.,  306.  The  remedy  of  the  defendant, 
if  he  has  any,  is  in  chancery. 

.Mr.  S.  Stevens,  in  reply.  The  Act  of  1819 
was  a  remedial  Act,  and  should  be  so  con- 
strued. Its  object  was  to  confirm  sales  under 
surrogates'  orders,  not  to  render  them  invalid; 
to  guard  the  interests  of  the  heirs  by  insuring 
the  fairness  of  the  proceedings,  and  ihat&bona 
fide  price  should  be  paid,  when  devested  of 
their  estate.  Every  beneficial  object  has  been 
answered  in  this  case;  a  full  and  bona  fide  price 
has  been  paid  for  the  land,  and  the  proceeds 
have  been  appropriated  to  the  payment  of  the 
debts  of  the  intestate.  If,  from  the  terms  of 
the  Act,  it  might  be  inferred  that  the  Legisla- 
ture supposed  that  a  sale,  without  an  order  of 
confirmation,  was  void,  he  insisted  that  it  was 
not  competent  to  the  Legislature  thus  to  pro- 
nounce upon  the  law;  to  do  so  was  the  province 
of  the  Judicial  Department  of  the  Government, 
not  the  legislative.  The  direction  that  the  or- 
ders of  sale  and  confirmation  shall  be  recited 
in  the  deed  to  the  purchaser  is  as  explicitly  re- 
quired by  the  Act  of  1819  as  that  the  sale  shall 
be  confirmed,  and  surely  it  will  not  be  said 
that  the  title  does  not  pass  to  a  purchaser  by  a 
deed,  omitting  such  recital.  The  recital  of  such 
orders,  as  well  as  the  obtaining  the  order  for 
confirmation,  are  merely  directory  to  the  ad- 
ministrator. 13  Johns.,  97;  1  Johns.  Gas. ,153; 
Manning's  case,  8  Co.,  191. 

*By  the  Court,  Sutherland,  J.  Pre-  [*468 
viously  to  1819,  no'  order  of  confirmation  of 
such  sales,  by  the  surrogate,  was  required. 
Under  the  Act  of  1813,  1  R.  L.,  451,  sec.  24, 
the  conveyances  upon  such  sales  were  required 
to  be  executed  by  the  executors  or  administra- 
tors, applying  for  the  order,  and  such  other 
discreet  person  or  persons  as  the  surrogate 
might  think  proper  to  appoint;  and  the  order 
of  sale  was  to  be  set  forth  at  large  in  the  deed. 
Apr.  12,  1819.  Laws  of  1819,  p.  214,  an  Act 
was  passed,  by  the  1st  section  of  which  it  was 
provided,  "That  wherever  a  sale  had  been 
made,  by  virtue  of  an  order  of  the  Court  of 
Probate,  or  of  any  surrogate  (under  the  Act  of 
1813),  and  a  conveyance  executed,  without  the 
concurrence  of  a  discreet  person,  designated 
for  that  purpose  in  such  order,  it  should  be 
lawful  for  the  purchaser,  at  such  sale,  or  his 
representatives,  on  or  before  Jan.  1,  1821,  to 
petition  the  Chancellor,  setting  forth  the  facts 
relative  to  the  sale,  and  praying  for  an  order 
of  reference  to  a  master,  to  examine  and  report 
thereon;  and  that  upon  the  coming  in  of  such 
report,  if  it  appeared  to  the  satisfaction  of  the 
Chancellor  that  the  sale  had  been  made  fairly 
and  bona  fide,  he  should  confirm  the  same,  upon 
such  terms  as  he  should  deem  equitable.  A 
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notice  of  eight  weeks  in  the  State  paper  is  re- 
quired to  be  given,  upon  the  filing  of  the  mas- 
ter's report,  of  the  intended  application  for  a 
confirmation  thereof.  This  section,  it  will  be 
perceived,  applies  only  to  sales  which  had  pre- 
viously been  made.  The  3d  section  provides 
for  future  cases,  and  enacts,  "That  on  all  sales 
(thereafter)  to  be  made,  it  shall  be  the  duty  of 
the  executors  or  administrators  to  make  a  re- 
turn of  the  proceedings  had  on  the  order  for 
such  sale  to  the  surrogate  who  issued  the  same, 
and  the  proceedings  shall  be  examined  by  him; 
and  if  it  appear  that  the  sale  has  been  legally 
made,  and  all  the  proceedings  fairly  conducted, 
he  shall  issue  a  further  order,  confirming  such 
sale,  and  directing  conveyances  to  be  executed 
by  the  executors  or  administrators;  and  such 
conveyances  shall  set  forth  such  orders  at 
large,  and  shall  be  valid  and  effectual  against 
the  heirs,  and  all  other  persons  claiming  under 
them."  The  right  of  appeal,  which  is  given 
by  the  32d  section  of  the  Act  of  1813,  is  ex- 
pressly extended  to  this  section  of  the  Act  of 
1819.  The  preamble  of  this  Act  recites,  that 
469*]  it  had  *been  represented  to  the  Leg- 
islature, that  since  the  passing  of  the  Act  of 
1813,  certain  sales  of  real  estate  had  been  made 
by  order  of  certain  surrogates,  and  that  through 
inattention  or  ignorance,  no  discreet  person  or 
persons  had  been  appointed  to  join  in  such 
sales,  or  in  the  conveyances;  whereby  the  pur- 
chasers at  such  sales  may  hereafter  be  evicted 
and  deprived  of  the  lands  which  they  have 
bona  fide  purchased.  For  remedy  whereof, 
purchasers  may  petition  the  Chancellor,  etc. 
The  4th  section  of  this  Act  repeals  the  24th  sec- 
tion of  the  Act  of  1813,  which  required  some 
discreet  person  to  be  united  with  the  adminis- 
trators in  the  conveyances  given  under  the 
Act.  The  Revised  Statutes  adopt  the  provis- 
ions of  the  Act  of  1819,  which  require  the  ad- 
ministrators to  report  to  the  surrogate,  and  to 
obtain  an  order  confirming  the  sale.  2  R.  S., 
105.  They  authorize  the  surrogate,  however, 
to  vacate  the  sale,  not  only  where  the  proceed- 
ings may  have  been  unfair,  but  also  where,  in 
his  opinion,  the  sum  bid  is  disproportionate  to 
the  value  of  the  premises,  and  there  is  reason 
to  believe  that  ten  per  cent,  more  can  be  ob- 
tained upon  another  sale.  2  R.  S. ,  105,  sees. 
29-31.  They  also  authorize  the  Chancellor  to 
confirm  such  sales,  where  no  order  of  con- 
fimation  had  been  regularly  obtained  before 
the  conveyances  were  executed,  or  where  no 
discreet  person  had  united  with  the  executors, 
in  the  conveyances,  or  where  they  omitted  to 
set  out  at  large  the  orders  directing  and  con- 
firming such  sales.  2  R.  S.,  110,  111,  sees.  61-65. 
The  65th  section  is  as  follows:  "If,  upon  the 
hearing  of  such  application,  and  the  examina- 
tion of  the  proceedings,  it  shall  appear  to  the 
satisfaction  of  the  Chancellor,  that  the  said  sale 
was  made  fairly,  and  in  good  faith,  he  shall 
make  such  order  for  confirming  the  sale  and 
conveyance,  as  he  shall  deem  equitable,  and 
such  sale  and  conveyance  shall  from  that  time 
be  confirmed  and  valid,  according  to  the  terms 
of  the  order." 

It  is  very  obvious,  from  the  preamble  to  the 
Act  of  1819,  that  the  Legislature  supposed  that 
the  omission  to  unite  some  discreet  person  with 
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the  executors,  in  the  conveyances  given  by  or- 
der of  the  surrogate  under  the  Act  of  1813, 
rendered  those  conveyances  inoperative  for  the 
purpose  of  transferring  the  legal  estate.  They 
were  considered  as  creating  an  equity  in  favor 
*of  the  grantee,  upon  the  foundation  [*47O 
of  which  he  might  apply  to  the  Chancellor  to 
confirm  the  sale;  which  he  was  authorized  to 
do,  upon  such  terms  as  he  should  deem  equi- 
table, if  he  was  satisfied  it  was  made  fairly  and 
in  good  faith.  Until  thus  confirmed,  it  is  ap- 
parent, not  only  from  the  preamble,  but  from 
the  general  tenor  of  the  Act,  that  the  legal  es- 
tate was  considered  as  still  in  the  heirs.  The 
application  was  to  be  made  by  the  grantee  to 
confirm  the  sale,  not  by  the  heirs  to  set  it  aside. 
That  Act  dispensed  with  the  necessity  of  unit- 
ing a  third  person  with  the  executors  in  the 
conveyance,  and  as  a  substitute  therefor,  made 
it  the  duty  of  the  executors  to  make  a  return 
of  their  proceedings,  upon  the  order  of  sale, 
to  the  surrogate,  who  was  to  make  a  further 
order  confirming  such  sale,  and  directing  con- 
veyances to  be  executed  by  the  executors,  if 
the  proceedings  were  shown  to  have  been  fair 
and  legal.  This  order  of  confirmation  is  a 
much  more  important  and  effectual  precaution 
against  fraud,  than  the  uniting  a  third  person 
with  the  executors  in  the  deed  to  be  given  by 
them;  and  if  the  omission  of  the  latter  would 
render  the  conveyances  legally  inoperative,  the 
entire  neglect  to  obtain  a"  confirmation  of  the 
sale,  and  an  order  that  a  conveyance  be  exe- 
cuted, must  produce  the  same  effect.  By  the 
omission  to  obtain  and  enter  this  order,  the 
heirs  lose  the  right  of  appeal  which  is  secured 
to  them  by  the  Act. 

Under  the  Act  of  1819,  applications  to  the 
Chancellor  to  confirm  such  sales  were  to  be 
made  before  Jan.  1,  1821.  But  the  provision 
of  the  Revised  Statutes  is  general.  It  applies 
to  antecedent  as  well  as  subsequent  cases,  with- 
out limitation  as  to  time;  and  it  covers  the 
omission  to  unite  some  third  person  with  the 
executors  in  the  conveyance,  as  well  as  the 
omission  to  set  forth  at  large  in  the  conveyance 
the  order  of  the  surrogate  directing  the  sale, 
and  the  order  confirming  the  same.  2  R.  S., 
110,  sec.  61.  And  the  65th  section  declares, 
that  when  the  Chancellor  shall  make  the  order 
for  confirming  the  sale  and  conveyance,  such 
sale  and  conveyance  shall  from  that  time  be 
confirmed  and  valid,  according  to  the  terms  of 
the  order.  An  application  was  made  to  the 
Chancellor,  under  this  Act,  to  confirm  a  sale 
under  an  irregular  order  *of  a  surro-  [*471 
gate,  in  the  matter  of  Hemiup,  2  Paige,  317, 
and  8.  C.,  3  Id.,  305.  The  petition  set  forth 
the  sale,  and  stated  that  the  petitioners  had  ac- 
quired title  by  divers  mesne  conveyances  from 
the  purchaser;  that  the  heirs  at  law  had  com- 
menced an  action  of  ejectment  to  recover  the 
premises  from  the  petitioner;  and  that  he  had 
recently  discovered  his  title  under  the  sale  to 
be  defective,  because  no  discreet  person  had 
been  appointed  by  the  surrogate  to  join  in  the 
sale,  as  was  required  by  the  Act  of  1813,  then 
in  force.  From  the  report  of  the  master  to 
whom  the  matter  was  referred,  it  appeared 
that  at  the  time  the  original  order  for  sale  was 
made,  there  was  personal  estate  in  the  hands 
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of  the  administratrix  more  than  sufficient  to 
pay  all  the  debts  of  the  intestate,  and  there 
was  no  evidence  that  any  part  of  the  personal 
estate,  or  of  the  proceeds  of  the  sale  of  the  real 
estate,  ever  came  to  the  hands  of  the  heirs  at 
law ;  and  the  Chancellor  held  that  the  petitioner, 
who  was  the  grantee  of  the  purchaser,  was  not, 
under  such  circumstances,  entitled  to  an  order 
confirming  the  sale,  although  the  latter  pur- 
chased the  estate  at  the  sale  in  good  faith, 
without  notice  of  the  fraud  committed  by  the 
administratrix,  and  paid  the  whole  purchase 
money.  The  Chancellor  remarked  that  the  ap 
plication  proceeded  upon  the  ground  that  the 
sale  was  unauthorized,  and  that  the  legal  estate 
still  remained  in  the  heirs  at  law — and  that 
where  the  equities  of  the  parties  were  equal, 
they  must  be  left  to  their  legal  rights.  He  ob- 
served that  the  petitioner  had  had  an  opportu- 
nity of  showing,  before  the  master,  that  the 
purchase  money  paid  by  him  had  been  re- 
ceived by  the  heirs  at  law,  or  had  been  appro- 
priated for  their  benefit  by  the  administratrix; 
tut  as  he  had  failed  to  show  any  equity  against 
the  heirs  in  either  of  those  respects,  he  could 
not,  consistently  with  the  equitable  principles 
which  governed  his  court,  devest  the  heirs  of 
the  legal  title  to  the  property  for  which  they 
had  received  no  equivalent;  and  that  the  pur- 
chaser must  be  left  to  the  covenants  in  his  deed 
from  the  administratrix.  This  is,  probably,  a 
true  exposition  of  this  statute;  and  if  so,  it  fully 
covers  and  disposes  of  this  case.  Wherever 
the  directions  of  the  statute,  in  relation  to  the 
conveyances  and  order  of  confirmation,  are  not 
472*J  substantially  *complied  with, the  legal 
estate  does  not  pass,  unless  the  Chancellor  shall, 
upon  a  full  view  of  all  the  facts  and  circum- 
stances of  the  case,  subsequently  confirm  the 
sale.  This  seems  to  have  been  the  intention  of 
the  Legislature,  and  it  is  the  duty  of  courts  to 
give  it  effect. 

The  recent  case  of  Jackson  v.  Crawfords,  12 
Wend.,  533,  depends  upon  an  entirely  differ- 
ent principle — as  does  also  the  case  of  Jackson 
v.  Robinson,  4  Wend.,  436.  In  both  those  cases 
the  conveyances  were  in  precise  accordance 
with  the  directions  of  the  statute:  in  the  first 
case  the  proceedings  were  under  the  Act  of 
1813,  and  a  third  person  united  with  the  ad- 
ministrator in  the  conveyance;  in  the  other 
case  the  sale  was  confirmed  by  an  order  of  the 
surrogate,  and  the  conveyance  executed  ac- 
cordingly, under  the  Act  of  1819.  The  ob- 
jection in  both  cases  went  to  the  regularity  of 
the  preliminary  proceedings,  which  it  was  held 
could  not  be  collaterally  inquired  into,  enough 
having  been  shown  to  give  the  surrogate  ju- 
risdiction of  the  case.  The  same  doctrine  was 
also  held  in  Jackson  v.  Irwin,  10  Wend.,  441. 
The  remedy  in  such  case  is  by  appeal.  The 
judge,  therefore,  was  correct  in  holding  that 
the  legal  estate  in  the  premises  was  still  in  the 
plaintiffs,  and  that  they,  therefore  were  enti- 
tled to  recover. 

The  defendant  may  still  have  relief,  by  an 
application  to  the  Court  of  Chancery  under 
the  Act  already  referred  to.  2  R.  S.,  105. 

Motion  for  new  trial  denied. 

Cited  in-30  Wend.,  248  ;  1  Hill,  142 :  5  N.  Y.,  524  ;  65 
N.  Y.,  299 ;  81  N.  Y.,  114 ;  7  Barb.,  51,  52 ;  9  Barb.,  285 ; 
10  Barb.,  483 ;  23  Barb.,  599 ;  59  Barb.,  14 ;  1  Bradf .,  191. 
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Libel —  Unauthorized  Proceedings  of  County  Med- 
ical Society — Power  of  Society  to  Expel  Mem- 
bers— County  Judges — Private  Corporation. 

A  county  medical  society  has  not  the  power  to 
expel  or  amove  a  member  for  the  cause  that  he  did 
not  possess  the  requisite  qualiflcations.and  obtained 
his  admission  by  false  pretenses :  their  doings  in 
such  a  case  are  without  jurisdiction,  and  a  resolu-' 
tion  adopted  and  entered  among  their  proceedings 
expelling  a  member  for  such  cause  is  a  libel,  and 
the  member  introducing  it  is  liable  to  an  action. 
The  remedy  in  such  a  case,  it  seems,  is  by  quo  war- 
ranto. 

Such  society,  being  a  body  corporate,  has  the 
power  of  amotion  or  expulsion  of  its  members,  as 
an  incident  to  its  constitution ;  the  power,  however, 
cannot  be  exercised  without  a  previous  conviction 
on  indictment  in  a  criminal  court  for  the  offense 
charged,  except  where  the  offense  relates  merely  to 
the  official  or  corporate  character  of  the  accused, 
and  amounts  to  a  breach  of  the  condition,  express- 
ly or  tacitly  annexed  to  his  franchise  or  office. 

Whether  the  power  conferred  upon  county  judges 
to  expel  a  member  of  a  medical  society,  or  to 
suspend  him  from  practice  for  a  limited  period, 
when  charges  are  exhibited  against  him  for  immor- 
al conduct  or  habits,  deprives  the  society  of  its  com- 
mon law  power,  quaere. 

Whether  a  private  corporation  has  the  power  to 
amove  a  member  of  the  corporation,  qucere;  Its 
power  to  remove  an  officer  for  cause  is  unquestion- 
able. 

Citations— 3  R.  S.,  304  ;  1  R.  S.,  452,  sec.  3,  7 : 1  Burr., 
517, 538,  541 ;  2  Str.,  819  ;  Doug.,  80,  85. 149 ;  2  Bac.,  21, 
23,  26 ;  2  Kent,  Com.,  297 ;  2  Burr.,  742. 

THIS  was  an  action  for  a  libel,  tried  at  the 
Allegany  Circuit,  before  the  Hon.  Addison 
Gardiner,  one  of  the  Circuit  Judges. 

The  plaintiff  was  admitted  a  member  of  the 
Allegany  Co.  Medical  Society  in  Feb.,  1831, on 
the  production  of  a  diploma,issued  by  the  Roy- 
al College  of  Surgeons  of  the  City  of  Edin- 
burgh, stating  that  he  was  qualified  to  practice 
surgery.  In  the  autumn  of  that  year,  the  de- 
fendant, a  practicing  physician  of  Allegany, 
stated  to  a  member  of  that  Society,  that  he  had 
just  ascertained  that  the  plaintiff's  diploma  did 
not  authorize  him  to  practice  physic  and  sur- 
gery; that  by  the  laws  of  the  State.he  must  be 
authorized  to  do  both,  to  entitle  himself  to  ad- 
mission as  a  member  of  a  Medical  Society;  that 
they  had  been  imposed  upon,  and  he  meant  to 
move  to  rescind  the  resolution  admitting  the 
plaintiff  as  a  member  of  the  County  Medical 
Society.  Accordingly,  at  a  meeting'of  the  Al- 
legany Co  Medical  Society,  in  Feb.,  1832,  the 
defendant  introduced  a  resolution  in  these 
words,  which  was  approved  of  *and  [*474 
adopted  by  the  society:  "Whereas  Henry  Faw- 
cett,  by  false  pretensions,  became  a  member  of 
the  Allegany  County  Medical  Society:  there- 
fore resolved,  that  we  reconsider  the  vote  tak- 
en at  the  last  annual  meeting,  in  February, 
1831,  making  Henry  Fawcett  a  member  of  this 
society,  and  that  he  be  no  longer  consid- 
ered a  member  of  the  Allegany  County  Medi- 
cal Society,  until  he  qualifies  himself  to  prac- 
tice physic,  etc.,  according  to  the  laws  of  this 
State  "  For  the  publication  of  which  resolu- 
tion this  action  was  brought.  The  declaration 
contained  several  counts,  charging  its  publica- 
tion generally,  and  also  its  publication  in  a 
newspaper  called  the  Angelica  Republican.  On 
the  trial  of  the  cause,  the  plaintiff  proved  his 
admission  as  a  member  of  the  Society  in  1831, 
and  the  introduction  of  the  resolution  into  the 
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Society  by  the  defendant;  but  failed  in  prov- 
ing its  publication  in  the  newspaper  by  the 
agency  of  the  defendant.  On  this  evidence, 
the  plaintiff  rested.  The  defendant  moved  for 
a  nonsuit,  on  the  grounds:  1.  That  the  Medical 
Society  had  jurisdiction  of  the  subject-matter, 
and  the  resolution  having  been  offered  in  the 
regular  course  of  business  of  the  Society  by  a 
member  thereof,  it  was  a  privileged  communi- 
cation; 2.  That  the  publication  in  the  newspa- 
per being  according  to  the  ordinary  course  and 
practice  of  the  Society  in  publishing  their  pro- 
ceedings, and  so  it  was  proved,  it  was  equally 
privileged  in  its  publication  within  the  walls 
of  the  Society;  3.  That  it  had  not  been  proved 
that  the  publication  in  the  newspaper  had  tak- 
en place,  by  direction  of  the  defendant;  and  4. 
That  there  was  no  evidence  of  express  malice, 
and  the  circumstances  of  the  case  repelled  the 
inference  of  malice.  The  judge  refused  to 
nonsuit  the  plaintiff.  The  defendant  there- 
upon produced  the  diploma  of  the  plaintiff, 
granted  by  the  College  of  Surgeons  at  Edin- 
burgh, and  which  it  was  proved  was  exhibited 
by  the  plaintiff  at  the  time  of  his  application 
for  admission  as  a  member  of  the  Society.  It 
was  in  Latin;  and  it  was  proved, that  though  it 
was  handed  about  and  inspected  by  the  mem- 
bers of  the  Society,  the  greater  part  of  them 
could  not  translate  it.  It  was,  however,  trans- 
lated on  the  trial,  and  found  to  be  only  a  di- 
ploma authorizing  the  practice  of  surgery. 
The  judge  charged  the  jury  that  the  Medical 
475*]  Society  had  not  the  power  *to  deprive 
a  member  of  his  privileges;  that  all  they  can  do 
is  to  determine  upon  his  qualifications  when 
he  applies  for  admission;  that  the  member  can 
be  deprived  of  his 'privileges  only  by  the  judges 
of  the  County  Courts,  on  presentation  of 
charges  against  him,  and  that  the  defendant, 
therefore,  could  derive  no  protection  from  the 
resolution  having  been  adopted  by  the  Society; 
and  if  they  believed  that  the  defendant  acted 
from  express  malice,  he  would  be  liable  to 
damages,  though  the  Medical  Society  had  ju- 
risdiction of  the  matter.  He  further  instructed 
them  that  the  publication  was  libelous,  and 
the  defendant  liable,  unless  the  communication 
was  privileged,  as  being  made  in  good  faith  to 
obtain  redress  from  a  tribunal  having  juris- 
diction of  the  subject-matter;  that  although 
they  had  heard  his  opinion,  on  the  motion  for 
a  nonsuit,  as  to  the  right  of  the  Medical  Socie- 
ty to  expel  a  member,  yet  it  was  their  province 
to  judge  of  the  law  as  well  as  the  fact;  and  if 
they  believed  that  the  Society  had  the  right  to 
pass  such  a  resolution  against  one  of  its  mem- 
bers, and  that  the  circumstances  of  the  case  re- 
pelled the  inference  of  malice,  they  ought  to 
find  a  verdict  for  the  defendant;  but  if  they 
thought  that  the  Medical  Society  had  exceeded 
its  jurisdiction,  or  that  the  defendant  acted 
from  malicious  motives  in  publishing  the  libel 
they  should  find  a  verdict  for  the  plaintiff. 
The  jury  found  a  verdict  for  the  plaintiff, with 
$150  damages.  The  defendant  made  a  case, 
and  moved  for  a  new  trial. 

Mr.  A.  Taber,  for  the  defendant. 

Mr.  S.  Stevens,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  Act  of  1813, 
3  R.  S. ,  304,  created  the  several  medical  soci- 
eties formed  in  the  counties  of  this  State  bodies 
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corporate,  by  the  names  of  the  medical  society 
of  the  county  where  such  societies  were  formed, 
and  by  that  name  were  made  capable  of  suing 
and  being  sued,  pleading  and  being  impleaded, 
etc.,  and  allowed  to  each  a  common  seal.  They 
are  authorized  to  hold  real  and  personal  estate; 
to  examine  students  for  admission  to  practice; 
to  grant  diplomas  ;  to  make  by-laws  and  regu- 
lations relative  to  the  affairs, *concerns  [*476 
and  property  of  the  society  ;  and  to  the  admis- 
sion and  expulsion  of  members,  etc. ;  and  it  is 
made  the  duty  of  the  secretary  of  each  society 
to  provide  a  book,  in  which  he  shall  make  an 
entry  of  all  the  resolutions  and  proceedings 
which  may  be  had  from  time  to  time,  etc.  By 
the  general  regulations  concerning  the  practice 
of  physic  and  surgery  in  this  State,  1  R.  S., 
452,  sees.  3,  7,  it  is  provided,  that  if  there  shall 
be  preferred  to  any  county  medical  society  spe- 
cific charges  against  any  member  thereof,  of 
gross  ignorance  or  misconduct  in  his  profession, 
or  of  immoral  conduct  or  habits, and  two  thirds 
of  the  members  shall  be  of  opinion  that  the 
charges  are  well  founded, he  shall  be  suspended 
by  the  society  from  practice,  and  tried  before 
the  judges  of  the  county  court. 

No  express  power  of  expulsion  of  a  member 
is  given  to  these  societies  in  the  Act  of  1813, 
though  it  is  recognized  as  belonging  to  them. 
Since  the  decision  of  the  case  of  The  King  v. 
Richardson,  1  Burr.,  517,  541,  it  has  been  con- 
sidered settled  law,  that  a  corporation  aggre- 
gate has  the  power,  as  incidental  to  its  consti- 
tution, of  removing  an  officer  or  disfranchising 
a  corporator,  for  reasonable  cause.  2  Str.,819  ; 
Doug.,  149  ;  2  Bac.,  21  ;  2  Kent,  Com.,  297. 
Such  power  has,however,been  carefully  guard- 
ed and  defined,  and  can  be  exercised  only  :  1. 
Where  the  offense  has  no  immediate  relation 
to  the  official  or  corporate  character  of  the 
party,  but  is,  in  itself,  of  so  infamous  a  nature 
as  to  render  the  offender  unfit  to  execute  any 
public  franchise  ;  2.  Where  it  relates  merely 
to  his  official  or  corporate  character,  and 
amounts  to  breaches  of  the  condition,  tacitly 
or  expressly  annexed  to  his  franchise  or  office;, 
and  3.  Where  the  offense  is  of  a  mixed  nature, 
being  not  only  against  his  official  or  corporate 
duty,  but  also  a  matter  indictable  at  common 
law.  As  to  the  first  class,  the  corporation  can- 
not remove  or  disfranchise  without  a  previous 
conviction  at  common  law,  1  Burr.,  538  ;  2 
Bac..  26  ;  and  as  regards  the  third,  it  is  also 
yet  questionable  if  that  offense  is  sufficient  to 
justify  the  exercise  of  this  power  till  after  a. 
previous  conviction.  2  Burr.,  742,  Gould, 
counsel,  arguendo,  and  cases  cited  ;  2  Bac., 26. 
The  difficulty  in  respect  to  this  class  is  the  pos- 
sibility of  a  difference  of  determination  in  the 
two  jurisdictions,  as  the  member  may  be  re- 
moved upon  the  *same  facts  upon  which  [*4-  7  7 
he  may  afterwards  be  acquitted  on  a  trial  by 
jury.  The  acquittal  would  stamp  by  the  high- 
est authority  the  injustice  of  the  removal,  and 
seems  to  require  a  restoration.  Where  the 
offense  is  merely  against  the  official  oath  of  the 
party,  and  the  good  government  of  the  corpo- 
ration,there  is  no  doubt  it  possesses  the  power 
to  try  and  remove  or  disfranchise  the  offender. 
It  is  a  power  deemed  essential  to  the  fulfillment 
of  the  object  of  the  institution,  and  the  orderly 
and  faithful  administration  of  its  affairs  ;  and 
cannot  be  considered  very  dangerous  to  the 
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rights  of  the  corporators,  when  so  cautiously 
guarded,  and  subject  also  to  review  by  the  writ 
of  certiorari  or  mandamus.  It  is  not  now  neces- 
sary to  say  that  the  power  to  disfranchise  a 
member  belongs  to  a  private  corporation. 
'There  might  be  a  difficulty  at  tending  the  exer- 
cise of  it,  growing  out  of  his  individual  rights 
and  the  nature  and  purpose  of  these  institutions, 
which  would  be  incompatible  with  the  exist- 
ence of  it.  I  perceive  no  objection,  however, 
to  the  removal  of  an  officer  of  these  institutions 
for  cause.  That  power  seems  indispensable  to 
the  protection  of  the  rights  of  the  corporation, 
which  might  otherwise  be  put  in  jeopardy. 

The  plaintiff  was  disfranchised  in  this  case, 
because  he  had  procured  himself  to  be  admitted 
.a  member  of  the  Medical  Society  of  Allegany, 
by  means  of  false  pretenses  and  without  the 
legal  qualifications.  This  is  the  offense  put 
forth,  and  upon  which  the  Corporation  acted. 
It  is  obvious  it  does  not  come  within  any  of  the 
•of  the  specified  classes  giving  jurisdiction  to 
that  body.  It  was  no  breach  of  his  oath,  for 
he  had  taken  none  ;  nor  of  his  official  duty, for 
he  was  not  yet  a  member.  Besides,  the  point 
has  been  expressly  adjudged,  that  the  power 
of  disfranchisement  or  amotion  cannot  be  ex- 
ercised for  a  defect  of  original  qualification  ; 
that  can  be  inquired  into  only  by  a  quo  war- 
ranto.  Doug.,  80,  85  ;  2  Bac.,  23.  It  is, there- 
fore, clear  that  the  Medical  Society  had  no  ju- 
risdiction over  the  case  submitted  to  them, and 
that  their  proceedings  were  coram  nonjudice — 
so  much  so,  that  the  party  instituting  these 
proceedings,  at  least,  cannot  avail  himself  of 
the  very  qualified  power  over  the  subject-mat- 
ter thus  incidentally  vested,  to  escape  respon- 
sibility. 

4  7  8*J  *It  will  be  seen, from  the  above  view, 
the  cases  specified  in  the  Revised  Statutes,!  R. 
S.,  452,  sees.  3,  7,  and  which  are  brought  under 
the  cognizance  of  the  judges  of  the  County 
Courts,  do  not  touch  this  incidental  power  of 
the  Society, because  none  of  them  come  within 
either  class  of  the  offenses  to  which  it  is  limit- 
•ed.  I  make  this  remark,  because, on  the  argu- 
ment, the  statute  was  supposed  materially  to 
affect  the  question  in  this  case.  One  qualifica- 
tion of  the  above  observation  should  be  made: 
the  terms,  "immoral  conduct  or  habits,"  there 
used,  in  their  broadest  sense,  may  include  an 
•offense  of  so  infamous  a  nature  as  to  bring  it 
within  the  first  class  ;  and  then,  upon  an  in- 
dictment and  conviction,  the  Society  would 
have  power  to  amove.  It  may  be  well  ques- 
tioned, however,  whether  the  statute  should  be 
construed  as  superseding  the  exercise  of  this 
power  in  such  a  case.  It  is  not  now  important 
to  express  a  decided  opinion  on  that  point. 

The  conclusion  at  which  I  have  arrived  sus- 
tains the  action.  The  resolution  was  libelous, 
and  not  privileged.  The  introduction  of  it  at 
the  meeting  of  the  Society  was  evidence  enough 
of  its  publication. 

The  judge,  in  charging  the  jury,  advised 
them  that  it  was  their  province  to  decide  upon 
the  law  as  well  as  the  fact,  and  put  the  ques- 
tion of  the  jurisdiction  of  the  Society  to  them 
under  that  impression.  It  was,  undoubtedly,  a 
question  of  law,  and  unless  he  was  right  in  his 
general  position,  the  charge  was  erroneous. 
The  learned  judge  must  have  had  in  his  mind 
the  provision  of  the  Constitution,  art.  7,  sec.  8; 
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but  that  is  confined  to  criminal  prosecutions  or 
indictments,  and  was  never  understood  as  ap- 
plying to  civil  suits.  The  subsequent  clause  is 
decisive  of  the  question  ;  for  if  prosecutions 
meant  civil  proceedings,  the  truth  would  be 
no  defense  in  these  actions,  unless  published 
with  good  motives  and  for  justifiable  ends. 
This  error,  however,  was  in  favor  of  the  de- 
fendant.and  presents  no  ground  for  a  new  trial. 
The  truth  of  the  libel  does  not  appear  to  have 
been  made  a  question  upon  the  evidence,  as  it 
is  not  noticed  in  the  judge's  charge,  nor  was 
his  attention  directed  to  the  point:  If  it  had 
been,  it  would  have  been  his  duty  to  have  sub- 
mitted it  to  the  jury.  But  we  are  bound  to  pre- 
sume the  point  was  *abandoned  ;  and  [*479 
though  we  think  the  case  was  placed  errone- 
ously before  the  jury  in  many  respects,  the 
errors  being  all  in  favor  of  the  defendant,  a 
new  trial  must  be  denied. 

Cited  in— 32  N.  Y.,  192:  6  Lans.,  175 ;  19  Barb.,  116 ; 
24  Barb.,  579 ;  18  Abb,  Pr.,  278. 


SHERWOOD  v.  PHILLIPS. 

Landlord  and  Tenant — Distress  for  Rent  for 
Long  Period — Replevin. 

Where  a  tenant  enters  under  a  demise  for  2  years, 
and  continues  in  possession  of  the  demised  prem- 
ises for  the  period  of  9  years,  the  landlord  may,  by 
one  distress,  distrain  for  the  rent  accrued  during 
the  whole  time ;  and  if  the  property  be  taken  from 
his  possession  by  a  writ  of  replevin,  he  may,  in  one 
avowry,  acknowledge  the  taking  for  the  whole  9 
years-  cu»  upon  one  entire  lease. 

Citations— 5  Johns.,  128, 129:  Crui.,  tit.  9,  ch.  2,  sec. 
1 ;  Est.  at  Will,  ch.  1,  sec.  1 ;  2  Bl.,  1171 ;  1  R.  L.,  1813, 
78,  sec.  9  ;  29  Car.,  2,  ch.  3 ;  3  R.  S.,  134, 135 ;  1  Ld. 
Raym.,  280  ;  2  Salk.,  413 ;  1  T.  R.,  380 :  5  T.  R.,  471 ;  8 
T.  R.,  3;  2  Cow.,  663  ;  8  Cow.,  230 ;  15  Johns.,  505  ;  4 
Cow.,  350;  Rob.  Frauds,  241-243. 

TERROR  from  the  Washington  C.  P.  Phillips 
J-J  sued  Sherwood  in  the  C.  P.,  in  an  action 
of  replevin,  for  the  taking  of  a  quantity  of 
peas,  oats  and  firewood.  Sherwood  made  cog- 
nizance as  the  bailiff  of  J.  C.  Heartt  and  others, 
acknowledging  the  taking  of  the  property  in 
question  as  a  distress  for  rent ;  averring  that 
July  14,  1819,  Heartt  and  his  associates  de- 
mised certain  premises  to  Phillips, for  the  term 
of  2  years,  at  an  annual  rent  of  $50;  that  Phil- 
lips entered  and,  by  virtue  of  such  demise, 
was  possessed  of  the  premises  from  the  day  of 
the  date  of  the  demise  for  the  space  of  9  years, 
ending  July  14,  1828,  and  continued  to  hold 
the  premises  by  virtue  of  the  said  demise,  at 
and  under  the  said  yearly  rent  of  $50;  and  be- 
cause the  sum  of  $450,  the  rent  of  the  premises 
for  9  years,  was  due  and  in  arrear,  he  entered, 
and  took  and  distrained  the  property.  To  this 
cognizance  the  plaintiff  below  demurred.  The 
declaration  contains  two  counts :  in  the  first 
the  defendant  is  charged  with  taking  two  fields 
of  peas,  one  field  of  oats,  and  a  quantity  of  fire- 
wood, of  the  value  of  $200;  and  in  the  second 
count,  with  taking  other  the  peas,  oats  and  fire- 
wood of  the  plain  tiff,  to  wit:  10  acres  of  peas,  10 
acres  of  oats,  and  20  cords  of  firewood,  of  great 
value,  etc.  The  cognizance  commences  by  ac- 
knowledging the  taking  the  said  goods  and  chat- 
tels, to  wit :  the  said  two  fields  of  peas, one  field  of 
oats,  and  the  said  firewood  in  the  said  2d  count 
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48O*]  of  the  said  declaration  mentioned,  *in 
the  said  elose  in  which,  etc.  ;  and  then,  after 
setting  forth  the  demise,  the  entry  of  the  ten- 
ant, the  continuance  of  his  possession,  and  that 
9  years'  rent  was  due  and  in  arrear.it  is  averred 
that  the  defendant  took  and  distrained  the 
said  peas.oats  and  firewood  in  the  said  2d  count 
mentioned.  There  were  several  issues  of  fact 
also  joined,  which  were  found  by  the  jury  for 
the  plaintiff, and  on  which, as  well  as  on  the  de- 
murrer, the  C.  P.  gave  judgment  for  the  plaint- 
iff. The  defendant  sued  out  a  writ  of  error. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  O.  Clark,  for  the  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  question 
upon  this  record  is,  whether  the  cognizance 
.demurred  to  is  good  or  not. 

The  first  objection  is  formal  rather  than  sub- 
stantial. It  is  this  :  The  declaration  charges 
the  defendant  with  taking  10  acres  of  peas,  10 
acres  of  oats,  and  20  cords  of  firewood.  The 
cognizance  justifies  the  taking  the  said  two 
fields  of  peas,  one  field  of  oats,  and  the  said 
wood.  It  will  be  perceived  that  the  cognizance 
describes  the  peas  and  oats  as  they  are  de- 
scribed in  the  first  count  of  the  declaration, 
and  not  in  terms  as  in  the  second  count,  to 
which  it  purports  to  be  an  answer.  I  think, 
however,  it  is  sufficient  upon  general  demur- 
rer. By  striking  out  part  of  the  description  as 
surplusage,  it  justifies  the  taking  the  said  peas, 
oats,  and  the  said  wood. 

The  second  objection  to  the  cognizance  raises 
the  important  question  in  the  case.  It  is  this: 
It  alleges  a  demise  to  the  plaintiff  for  2  years, 
and  that  he  entered  under  that  demise  and  held 
for  9  years.  It  then  acknowledges  a  distress 
for  the  whole  9  years,  when,  as  is  alleged  by 
the  plaintiff,  the  holding  for  the  first  2  years 
was  under  the  demise,  and  the  seven  subse- 
quent years  occupancy  was  as  tenant  at  will. 
The  fact  is  admitted,  that  the  plaintiff  below 
took  a  lease  for  2  years  as  tenant  to  Heartt  and 
others,  and  after  the  expiration  of  the  2  years, 
continued  to  occupy  the  same  premises  for  7 
years  more,  without  any  new  express  contract; 
and  the  question  is,  whether  the  landlords  can 
481*]  distrain  for  the  *whole  9  years  as  one 
term.  There  can  be  no  doubt  that,  as  to  the 
first  2  years  after  the  demise,  the  plaintiff  be- 
low held  as  tenant  to  the  lessors  in  the  lease. 
After  the  expiration  of  the  lease,  he  remained 
in  possession,  occupying  the  land  as  before.  In 
what  capacity  was  he  there?  If  he  held  with- 
out any  consent  of  the  landlords,  express  or 
implied,  he  was  tenant  at  sufferance,  and  might 
have  been  considered  by  them  as  a  trespasser, 
and  turned  out  by  ejectment  without  notice.  5 
Johns.,  128,  129;  Crui.,  tit.  9,  ch.  2,  sec.  1.  If 
he  was  in  possession  by  the  express  consent  of 
the  landlords,  without  specifying  any  time,  he 
was  a  tenant  at  will.  If  he  was  there  by  such 
consent  implied,  according  to  some  authorities 
he  was  tenant  at  will  ;  but  courts  have  leaned 
against  construing  demises,  where  no  certain 
term  is  agreed  upon,  as  estates  at  will,  but 
rather  hold  them  to  be  tenancies  from  year  to 
year, especially  when  an  annual  rent  is  reserved. 
1  Crui.,  tit.  9,  Estates  at  Will,  ch.  1,  sec.  1.  In 
Rose  v.  Bees,  2  Bl.,  1171,  Gh.  J.  DeGrey  said, 
that  all  leases  for  uncertain  terms  are  leases  at 
will  ;  but  the  reservation  of  an  annual  rent 
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turned  them  into  leases  from  year  to  year.  The 
cognizance  in  this  case  states  that  the  tenant 
continued  to  hold  and  enjoy  the  demised  prem- 
ises, by  virtue  of  the  demise,  at  the  yearly  rent 
of  $50.  This  averment  settles  the  question,  as 
to  the  manner  of  holding  by  the  tenant,  to  be 
by  virtue  of  the  demise,  at  an  annual  rent;  of 
course  he  was  tenant  from  year  to  year.  He 
was  there,  however,  as  the  defendant  below 
says,  by  virtue  of  the  original  demise,  and,  as 
is  to  be  inferred,  not  by  any  new  express  agree- 
ment. What,  then,  is  the  conclusion  of  law 
upon  those  facts?  Did  the  occupancy  under 
the  lease  for  the  term  therein  mentioned,  and 
the  subsequent  occupancy  without  any  new 
agreement  for  7  years,  constitute  the  tenant  a 
tenant  from  year  to  year?  By  the  Act  for  the 
Prevention  of  Frauds,  passed  in  1787,  1  R.  L., 
1813,  p.  78,  sec.  9,  which  is  precisely  similar 
to  the  29th  Car.  2,  ch.  3,  all  parol  leases  of 
lands  shall  have  the  force  and  effect  of  estates 
at  will,  except  that  leases  for  3  years  shall  be 
valid,  where  the  rent  reserved  shall  amount  to- 
two  thirds  the  improved  value.  By  our  Re- 
vised Statutes,  the  term  is  reduced  to  one  year, 
in  which  parol  *leases  shall  be  valid.  [*482 
2  R.  S.,  134,  135.  The  oldest  case  to  which  I 
shall  refer  is  that  of  StanJUl  v.  Hickes,  1  Ld. 
Raym.,  280,  decided  in  1»597.  The  case  was 
this:  A  made  a  lease  for  a  year,  and  so  from 
year  to  year,  as  long  as  it  should  please  both 
parties.  The  lessee,  having  occupied  the  land 
for  2  years  and  more,  is  distrained  for  rent  due 
the  last  of  the  2  years  ;  and  the  question  was, 
whether  the  distress  was  lawful.  It  was  de- 
cided that  the  distress  was  unlawful,  because 
the  lease  was  at  most  a  lease  for  2  years,  and 
afterwards  at  will;  and  the  estates  being  differ- 
ent, the  second  estate  cannot  be  answerable  for 
the  debts  of  the  first  which  was  determined. 
This  same  case  is  reported  in  2  Salk.,  413,  and 
the  same  point  is  decided  as  above.  But  on 
the  next  page  is  Legg  v.  Strudwick,  decided  in 
the  7th  of  Anne,  about  1708,  where,  upon  a 
similar  lease,  it  was  held  that,  after  2  years, 
either  party  might  determine  the  lease;  but  if 
the  lessee  held  on,  he  was  not  then  tenant  at 
will,  but  for  a  year  certain;  for  his  holding  on 
must  be  taken  to  be  an  agreement  to  the  orig- 
inal contract,  and  in  execution  of  it — and  the 
first  contract  was  from  year  to  year;  and  also 
that  the  third  year  is  not  in  the  nature  of  a 
distinct  interest.because  it  arises  from  the  same 
executory  contract.  Such  executory  contract 
is  not  void  by  the  Statute  of  Frauds,  though  for 
more  than  3  years,  because  there  is  no  term  for 
above  2  years  ever  existing  at  the  same  time. 
This  last  case  is  commented  on  and  approved 
by  Mr.  J.  Buller,  in  Birch  v.  Wright,  1  T.  R., 
380,  who  says  that  Stanfitt  v.  Hickes  and  Bella- 
sis  v.  Burbrick,  therein  referred  to,  were  short, 
loose  notes,  jumbled  together  with  others,  and 
not  to  be  relied  on.  In  the  case  of  Doe  v.  Bell, 
5  T  R.,  471,  the  lessor  leased  a  farm  to  the 
defendant  by  parol,  in  Jan.,  1790,  for  7  years 
— to  enter  when  the  former  tenant  quitted,  to 
wit:  the  land  at  Lady-day,  and  the  house  May 
25  following,  and  to  quit"  at  Candlemas.  The 
defendant  entered  and  paid  rent.  A  notice  to 
quit  at  Lady-day  was  served  Sep.  22,  1792.  It 
was  objected  that  the  notice  was  insufficient, 
the  holding  being  from  Candlemas,  and  the 
plaintiff  was  nonsuited.  On  a  motion  to  set 
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aside  this  nonsuit,  it  was  contended  that  the 
holding  was  from  Lady-day  and,  therefore,  the 
notice  regular;  that  as  the  lease  for  7  years 
483*]  *was  void  by  the  Statute  of  Frauds, 
being  by  parol,  the  defendant  must  be  consid- 
ered a  tenant  from  year  to  year,  commencing 
at  Lady-day,  when  he  entered.  Ld.  Kenyon 
said,  that  though  the  agreement  be  void  by  the 
statute  as  to  its  duration,  yet  it  must  regulate 
the  terms  on  which  the  tenancy  subsists  in 
other  respects,  as  to  the  rent  and  time  to  quit, 
etc. ;  and  that  when  a  tenant  holds  over,  after 
the  expiration  of  his  term,  without  any  new 
agreement,  he  holds  upon  the  former  terms  ; 
and  in  the  case  before  him,  though  the  lease 
was  void  as  to  the  7  years,  yet  it  could  only  be 
put  an  end  to  at  the  time  agreed  on,  to  wit : 
Candlemas.  In  Clayton  v.  Blakely,  8  T.  R.,  3, 
the  defendant  held  by  a  parol  agreement  for 
21  years,  and  had  been  in  possession  2  or  3 
years.  It  was  contended  that,  under  the  stat- 
ute, the  holding  was  as  tenant  at  will.  Ld.  Ken- 
yon  said  such  a  holding  now  operates  as  a  ten- 
ancy from  year  to  year.  The  meaning  of  the 
statute  was,  that  such  a  holding  should  not 
operate  as  a  term;  but  what  was  then  (that  is, 
when  the  statute  was  passed)  considered  as  a 
tenancy  at  will,  has  since  been  properly  con- 
strued to  inure  as  a  tenancy  from  year  to  year. 
These  cases  have  heretofore  been  approved  and 
adopted  by  this  court.  2  Cow.,  663;  8  Id.,  230. 
In  Abeel  v.  Radcliff,  15  Johns. ,  505,  it  was  ex- 
pressly held,  by  Mr.  J.  Spencer,  that  where  a 
tenant  holds  over,  without  any  new  stipulation 
between  the  parties,  an  implication  arises  that 
there  is  a  tacit  consent  on  both  sides,  that  the 
tenant  shall  hold  from  year  to  year,  at  the  for- 
mer or  first  rent.  The  court  were  divided  in 
that  case,  but  not  on  that  point.  Oh.  J.  Thomp- 
son, who  dissented  from  the  decision,  says,  on 
this  point:  "  I  have  supposed  no  doubt  could 
exist,  that,  in  the  absence  of  any  express  agree- 
ment, the  implication  of  law  would  be,  that 
each  party  assented  to  a  continuance  of  the 
tenancy  at  the  same  rent."  The  same  point 
was  decided  in  Bradley  v.  Covel,  4  Cow.,  350. 
The  English  cases  above  referred  to  are  re- 
viewed by  Mr.  Roberts,  in  his  treatise  on  the 
Statute  of  Frauds.  Rob.,  Frauds,  241-243.  It 
is  there  considered  a  correct  position,  that  if 
there  be  a  parol  lease  from  year  to  year,  as 
long  as  both  parties  please,  this  is  a  lease  for 
one  year  certain ;  and  that  every  year  after,  it 
is  a  springing  interest,  arising  out  of  the  first 
484*]  *contract — so  that  if  the  lessee  occupies 
10  years,  these  years  make  an  entire  lease  for 
so  many  years;  and  if  rent  be  due  for  one  part 
of  one  year  and  part  of  another,  the  lessor  may 
distrain  and  avow  as  upon  one  entire  lease.  By 
a  computation  backward,  this  may  be  said  to 
be  a  lease  for  so  many  years;  with  this  the  stat- 
ute has  nothing  to  do,  but  only  looks  forward 
to  parol  leases  for  more  than  3  years  to  come. 
The  American  editor  has  appended  a  note,  in 
which  he  says:  "They  are  leases  for  one,  two, 
or  more  years,  according  to  the  form  of  the 
lease,  dependent  for  their  further  continuance 
upon  the  will  of  the  parties;  and  that  such  is 
their  will,  the  law  will  presume,  unless  the 
contrary  be  evidenced  by  a  regular  half  years 
notice  to  quit.  The  tenant  so  continuing  in 
possession  is  not  a  mere  tenant  at  will,  but  a 
tenant  for  years;  it  is  the  will  of  the  parties  that 
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they  should  continue  the  tenancy  for  another 
year;  his  precarious  interest  is  for  such  further 
term  become  certain,  but  he  has  still  the  same 
kind  of  estate  which  he  formerly  had."  This 
seems  to  be  the  correct  view  of  the  subject, and 
according  to  the  implied  understanding  of  the 
parties.  Applying  these  principles  to  the 
pleadings  in  this  case,  it  follows  that  the  occu- 
pancy in  this  case  is  to  be  considered  as  rest- 
ing upon  a  valid  lease  for  9  years.  The  right 
of  the  landlord  to  distrain  is  just  as  perfect  a* 
if  there  had  been,  in  the  first  instance,  a  writ- 
ten lease  for  9  years.  A  parol  lease,  for  a  term 
longer  than  the  statute  authorizes,  is  void  as  to 
the  term ;  and  either  party  may  put  an  end  to 
it  at  the  end  of  one  year,  under  our  present 
statute;  but  if,  by  the  tacit  consent  of  both 
parties,  it  has  been  continued  for  the  original 
term  or  beyond  it,  rent  is  recoverable  accord- 
ing to  the  terms  of  the  lease,  for  the  whole 
period  of  occupancy,  unless  barred  by  the 
Statute  of  Limitations.  This  is  justice  as  well 
as  law. 

The  cognizance  demurred  to  is,  therefore, 
good,  and  the  defendant  below  was  entitled  to 
judgment  upon  it.  Judgment  having  been  given 
against  him  in  the  court  below,  that  judgment 
must  be  reversed;  and  as  this  cognizance  seems 
to  go  to  the  whole  cause  of  action,  the  judg- 
ment in  the  court  below  must  be  reversed  en- 
tirely, though  several  issues  of  fact  were  there 
found  for  the  plaintiff  below.  If  the  plaintiff 
in  error  *succeeds  on  this  cognizance,  [*485 
I  apprehend  he  will  be  entitled  to  judgment 
upon  the  whole  record;  but  upon  this  question 
it  is  not  necessary  to  express  an  opinion,  fur- 
ther than  as  it  seems  to  be  a  reason  for  revers- 
ing the  entire  judgment. 

Judgment  reversed,  and  venire  de  novo. 

Limited— 2  Denio,  366. 

Cited  in— 3  Hill,  549 ;  6  Hill,  26,  500  ;  28  N.  Y.,  385 ; 
22  Hun,  94 ;  19  How.  Pr.,  33 ;  48  Super.,  225,  226. 


STEWART  v.  HUTCHINS. 

Deed  of  Lands  in  Fee  —  Condition  Makiny  it 
Mortgage  —  Remedy  for  Non-performance. 

A  deed  conveying  lands  in  fee,  with  a  condition 
annexed,  that  if  the  grantor  do  and  shall  pay  cer- 
tain legacies  charged  upon  other  lands  sold  and 
conveyed  by  the  grantor  to  the  grantee,  then  the 
deed  to  be  void—  is  a  mortgage,  and  no  recovery  can 
be  had  upon  it  by  action  of  ejectment. 

The  remedy  of  the  party  for  the  non-performance 
is  in  equity. 

Citations—  2  R.  S.,  312.  sec.  57  .  4  Johns.,  186;  15  Id., 
205,  555  ;  2  Johns.  Ch.,  182  ;  6  Id..  417  ;  7  Id.,  40  ;  2 
Cow.,  195,  324  ;  3  Wend.,  208. 


was  an  action  of  ejectment,  tried  at  the 
-L  Washington  Circuit  in  June,  1832,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  plaintiff  claimed  to  recover  the  prem- 
ises in  question  under  a  deed  executed  by  Henry 
Tomb  and  Nancy,  his  wife,  to  George  Stewart, 
bearing  date  Apr.  23,  1818,  whereby  the  prem- 
ises in  question  were  sold  and  conveyed  to 
George  Stewart  in  fee,  with  a  condition  con- 
tained in  the  deed,  in  these  words:  "Provided 
always,  aad  these  presents  are  upon  this  ex- 
press condition,  that  if  the  said  parties  of  the 
first  part  pay  off  and  discharge  the  several 
legacies  bequeathed  by  the  last  will  and  testa- 
ment of  James  Tomb,  deceased,  to  the  legatees 
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therein  mentioned,  and  in  the  manner  therein 
specified,  and  which  said  legacies  are  charged 
-on  the  lands  devised  by  the  said  last  will  and 
testament  to  the  said  Henry  Tomb,  a  part  of 
which  said  land  has  been  conveyed  by  the  said 
parties  of  the  first  part  to  the  said  party  of  the 
second  part,  then  these  presents  shall  cease, 
determine,  and  be  null  and  void."  The  plaint- 
iff, besides  producing  the  above  deed,  proved, 
that  previous  to  the  date  thereof,  Henry  Tomb 
was  in  the  actual  possession  of  the  premises, 
and  that  for  the  last  7  or  8  years  the  defendant 
had  been  in  possession  of  the  same.  The  plaint- 
iff having  rested,  the  defendant  insisted  that 
486*]  the  deed  produced  was  a  *mortgage, 
and  as  no  foreclosure  had  been  shown,  the 
plaintiff  was  not  entitled  to  recover.  The 
judge  nonsuited  the  plaintiff,  who  now  asks  for 
a  new  trial. 

Mr.  J.  Crary,  for  the  plaintiff,  insisted  that 
the  instrument  produced  at  the  trial  was  a  con- 
ditional deed,  and  not  a  mortgage  ;  that  the 
remedy  of  the  grantee  is  only  by  entry,  and 
unless  the  action  of  ejectment  is  allowed  him, 
he  is  remediless.  In  support  of  this  position, 
he  cited  2  Cow.,  195,  329;  Co.  Lit.,  205  a,  n. 
96;  16  Johns.,  49;  18 Id.,  174;  1  R.  S.,  738,  sec. 
139;  1  Fonb.,  397;  Cro.  Jac.,  691;  2  T.  R.,  137; 
1  Johns.,  370;  1  Johns.  Ch.,  370;  4  Id.,  431. 
He  further  insisted,  that  if  the  instrument 
should  be  construed  to  be  a  mortgage,  it  was 
not  within  the  mischief  of  the  statute  forbid- 
ding ejectment  to  be  brought  by  a  mortgagee 
for  the  recovery  of  the  possession  of  the  mort- 
gaged premises.  2  R.  S.,  312,  sec.  57.  The  ob- 
ject of  that  provision  was  to  prevent  the  ac- 
cumulation of  costs,  by  prohibiting  mortga- 
gees at  the  same  time  bringing  ejectment,  fore- 
closing the  mortgage  and  prosecuting  a  bond 
given  as  collateral  security  for  the  payment  of 
money  secured  by  the  mortgage.  Here  was  no 
bond,  and  no  power  of  sale,  and  therefore  there 
is  no  reason  to  refuse  the  plaintiff  the  benefit 
of  the  action  of  ejectment. 

Messrs.  C.  L.  Allen  and  D.  Russell,  for 
the  defendant,  insisted  that  the  instrument 
was  a  mortgage,  and  that  it  came  directly  with- 
in the  provisions  of  the  statute.  They  cited  15 
Johns..  205,  555;  6  Johns.  Ch.,  417;  lid.,  40; 
3  Wend.,  208;  5  Binn.,  499;  2  R.  S.,  312,  sec. 
57;  Id.,  545,  sec.  2;  1  R.  S.,  756,  sec.  3. 

By  the  Court  Sutherland,  J.  The  Revised 
Statutes  declare  that  no  action  of  ejectment 
shall  (hereafter)  be  maintained  by  a  mortgagee, 
or  his  assigns  or  representatives,  for  the  re- 
covery of  the  possession  of  the  mortgaged 
premises.  2  R.  S.,  312,  sec.  57.  This  language 
is  exceedingly  broad  and  comprehensive,  and 
embraces,  in  terms,  every  description  of  mort- 
gage which  could  previously  have  been  made 
the  foundation  of  an  action  of  ejectment.  The 
counsel  for  the  plaintiff,  however,  contends  that 
it  applies  only  to  mortgages  in  the  usual  form, 
487*]  *which  are  accompanied  by  a  bond  or 
other  security  for  the  payment  of  money,  and 
which  also  contain  the  usual  power  of  sale. 
That  the  object  of  the  Legislature  was  to  pre- 
vent the  cumulative  remedies  of  an  action  of 
ejectment,  a  foreclosure  of  the  mortgage  under 
the  statute,  and  an  action  upon  the  bond,  from 
being  pursued  at  the  same  time.  It  is  probably 
true  that  this  species  of  oppression  was  the  evil 
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which  the  Legislature  had  principally  in  view 
in  this  and  other  enactments  upon  the  subject 
of  mortgages.  They  have  also  provided  that 
no  foreclosure  shall  take  place  under  the  pow- 
er of  sale  pending  a  suit  at  law,  to  recover  the 
debt  which  the  mortgage  was  given  to  secure. 
But  although  mortgages,  in  the  ordinary  form, 
may  have  been  principally  in  view  of  the  Leg- 
islature, in  framing  these  provisions,  there  is 
no  such  violation  of  principle,  in  applying 
them  to  mortgages  of  every  description,  nor 
will  such  inconveniences  result  from  such  ap- 
plication, as  to  justify  the  court  in  holding  that 
the  Legislature  did  not  mean  what  their  lan- 
guage clearly  and  unequivocally  imports. 

I  do  not  understand  the  plaintiff  as  denying 
that  the  deed  under  which  he  claims  is  a  mort- 
gage in  the  broad  legal  sense  of  the  term.  It  is, 
unquestionably,  to  be  so  regarded.  It  contains 
the  following  defeasance  :  "  Provided  alway, 
and  these  presents  are  upon  this  express  con- 
dition, that  if  the  said  parties  of  the  first  part 
(Henry  Tomb  and  his  wife)  'pay  off  and  dis- 
charge the  several  legacies  bequeathed  by  the 
last  will  and  testament  of  James  Tomb,  de- 
ceased, to  the  legatees  therein  mentioned,  and 
in  the  manner  therein  specified,  and  which 
said  legacies  are  charged  on  the  lands  devised 
by  the  said  will  to  the  said  Henry  Tomb,  a 
part  of  which  said  land  has  been  conveyed  by 
the  said  parties  of  the  first  part  to  the  said  par- 
ty of  the  seeond  part  (George  Stewart),  then 
these  presents  shall  cease.and  be  null  and  void." 
The  mortgagee  had  purchased  from  the  mort- 
gagor certain  lands  which  were  chargeable 
with  certain  legacies,  which  the  mortgagor  was 
bound  to  pay.  To  secure  the  mortgagee  against 
the  charge  of  those  legacies  upon  his  land, 
this  mortgage  or  conditional  deed  was  given 
upon  other  lands.  The  authorities  are  clear 
that  it  is  to  be  considered  and  treated  as  a 
mortgage.  4  Johns.,  186  ;  15  Id.,  205,  555;  2 
*Johns.  Ch.,  182;  6  Id.,  417;  lid.,  40;  [*488 
2  Cow.,  324,  195;  3  Wend.,  208. 

Nor  do  I  perceive  any  difficulty  on  the  part 
of  the  plaintiff  in  foreclosing  this  mortgage  in 
equity.  The  condition  of  the  mortgage  is,  that 
if  the  mortgagor  does  not  discharge  certain 
legacies  according  to  the  provisions  of  a  cer- 
tain will,  then  the  estate  of  the  mortgagee  shall 
become  absolute.  If  the  mortgagor,  upon  be- 
ing properly  brought  into  a  court  of  equity, 
fails  to  sjiow  that  he  has  discharged  the  lega- 
cies, his  equity  of  redemption  will  be  fore- 
closed, and  the  estate  of  the  mortgagee  will  be 
rendered  perfect.  It  is,  probably,  a  case  for  a 
strict  foreclosure,  and  not  for  a  sale.  There 
can  be  no  doubt  that  the  plaintiff  has  an  ade- 
quate remedy  in  equity. 

The  plaintiff  was  properly  nonsuited,  and  tlie 
motion  for  a  new  trial  must  be  denied. 

Afflrmed-6  Hill,  143. 
Explained— 19  Wend.,  522. 

Cited  in-21  Wend.,  37 :  31  N.  Y.,  402;  47  Barb.,  228; 
36  Cal.,  58. 


EDDY  v.  SMITH. 

Assumpsit  by  Purchaser  of  Equity  of  Redemp- 
tion against  Mortgagee  for  Surplus — Defense. 

The  same  principle  which  allows  a  plaintiff  in  the 
action  of  assumpsit  to  recover  what  ex  cequo  et  bono 
he  is  entitled  to,  operates  in  favor  of  a  defendant 
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when  called  on  for  the  payment  of  money;  if  he 
•can  show  the  better  equity,  he  will  be  permitted  to 
retain  the  money.  Thus,  where  the  purchaser  of 
an  equity  of  redemption  demanded  from  a  mort- 
gagee the  surplus  remaining  in  his  hands,  after  sat- 
isfying the  mortgage  and  the  expenses  of  a  sale.and 
the  mortgagee  showed  that  subsequent  to  the  mort- 
gage, he  obtained  a  judgment  against  the  mortgag- 
or, which  was  a  lien  upon  the  land  at  the  time  of 
the  transfer  of  the  equity  of  redemption,  to  an 
amount  equal  to  the  surplus,  it  was  held,  in  an  ac- 
tion of  assumpslt  by  the  purchaser  against  the  mort- 
gagee, that  he  was  not  entitled  to  recover  such  sur- 
plus. 

Citations— 19  Johns.,  298 :  2  Burr.,  1010 ;  2  Com. 
Cont.,  1;  4  Johns.,  249;  1  Wend.,  360. 

ERROR  from  the  Mayor's  Court  of  the  City 
of  Troy.  Eddy  brought  an  action  of  as- 
sump/tit  against  Smith,  and  claimed  to  recover, 
upon  the  following  state  of  facts.  Smith  held 
a  mortgage  upon  certain  lots  in  the  City  of 
Troy,  executed  to  him  by  one  Shears,  bearing 
date  May  8,  1827,  conditioned  for  the  payment 
of  $250,  and  June  28,  1828,  recovered  a  judg- 
ment against  Shears,  on  another  account,  for 
the  sum  of  $88.04,  which  was  a  lien  upon  the 
mortgaged  premises.  Smith  foreclosed  the 
mortgage  by  statute  advertisement,  and  July 
489*]  *14,  1829,  sold  the  mortgaged  prem- 
ises to  one  Jared  Hoyt,  for  the  sum  of  $423, 
which  was  $88.04  more  than  the  principal  and 
interest  of  the  mortgage  and  the  costs  and 
charges  of  the  sale.  On  the  day  of  the  sale, 
but  previous  thereto,  Shears,  the  mortgagor, 
for  a  valuable  consideration,  sold  and  con- 
veyed all  his  right  and  interest  in  the  mort- 
gaged premises  to  Eddy,  and  the  conveyance 
was  duly  recorded.  Notice  of  the  sale  was 
given  to  Smith  immediately  after  the  sale,  and 
the  balance  of  the  purchase  money,  after  satis- 
fying the  principal  and  interest  and  the  charges 
•of  the  sale,  was  demanded  by  Eddy,  who  was 
a  bona  fide  purchaser,  and  did  not  hold  the  con- 
veyance as  the.trustee  of  Shears,  or  of  any  other 
person.  The  recorder  nonsuited  the  plaintiff, 
who  sued  out  a  writ  of  error. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  D.  D.  Barnard,  for  the  defendant  in 
«rror. 

By  the  Court,  Nelson,  J.  The  deed  from 
Shears  to  the  plaintiff  below  conveyed  to  the 
plaintiff  the  premises  conveyed  by  the  mort- 
gage, subject  to  that  incumbrance  and  the  lien 
of  the  judgment.  These  discharged,  his  title 
became  perfect;  but  they  must  be  first  satis- 
fied out  of  the  land  or  otherwise.  The  defend- 
ant might  have  levied  the  amount  of  his  judg- 
ment, and  afterwards  foreclosed  his  mortgage, 
the  purchaser  under  the  judgment  holding 
subject  to  that  prior  incumbrance.  Instead  of 
pursuing  that  course,  he  enforced  the  latter 
lien,  and  the  purchaser  took  the  title  clear  of 
the  judgment,  and  now  the  assignee  of  the 
mortgagor  supposes  himself  entitled  to  the 
surplus  money.  The  equity  of  the  case  is  pal- 
pable; the  only  question  is  as  to  the  law. 

The  above  exposition  shows  that  the  action 
is  well  brought  in  the  name  of  the  plaintiff. 
At  the  time  of  the  sale,  and  when  the  money 
•was  received  by  the  defendant,  all  the  interest 
in  the  land,  over  and  above  satisfying  the 
mortgage  (the  judgment  out  of  the  case),  was 
49O*]  vested  in  him.  It  was,  therefore,  *his 
money  raised  put  of  his  property.  The  right 
to  the  money  is  not  derived  from  any  implied 
WEND.  13.  N.  Y.  R.,  12. 


contract  contained  in  the  mortgage,  which  in 
this  State  is  deemed  a  mere  security  for  the 
debt,  but  upon  the  fact  that  he  was  lawfully 
possessed  of  the  title  and  ownership  of  the 
premises.  The  mortgage  being  but  security 
for  the  debt,  all  over  it  belonged  to  the  owner 
of  the  fund  out  of  which  it  was  raised.  The 
case  of  Coats  v.  Stewart,  19  Johns.,  298,  is  an 
authority  on  this  point.  There  the  plaintiff 
sustained  the  action  on  the  ground  that  he  was 
the  assignee  by  'operation  of  law;  i.  e.,  a  pur- 
chaser under  a  judgment  execution.  Here  the 
plaintiff  is  an  assignee,  by  the  act  of  the  party, 
by  deed.  In  neither  case  was  it  an  assignment 
of  the  surplus  moneys,  because  none  existed 
till  afterwards  raised  out  of  the  estate  which 
had  passed  by  the  assignment. 

The  material  question  in  the  case  is,  wheth- 
er the  defense  is  good  at  law.  The  principles 
of  this  action  are  liberal,  beyond  that  of  any 
other  known  to  the  practice  of  the  courts.  "It 
lies,"  says  Mr.  J.  Blackstone,  "  when  one  has 
received  money  belonging  to  another,  without 
any  valuable  consideration  given  on  the  receiv- 
er's part;  for  the  law  construes  this  to  be  mon- 
ey had  and  received  for  the  use  of  the  owner 
only,  and  implies  that  the  person  so  receiving, 
promised  and  undertook  to  account  for  it  to 
the  true  proprietor."  And  it  is  applicable  to 
almost  every  case  where  a  person  has  received 
money,  which,  in  equity  and  good  conscience, 
he  ought  to  refund.  The  action  is  equally 
beneficial  to  the  defendant,  because  the  de- 
fense to  the  claim,  as  well  as  the  claim  itself, 
is  governed  by  the  above  principles.  Ld. 
Mansfield  has  said,  in  Motes  v.  Macferlan,  2 
Burr. ,  1010 :  "It  is  the  most  favorable  way  in 
which  he  can  be  sued;  he  can  be  liable  no 
further  than  the  money  he  has  received;  and 
against  that  may  go  into  every  equitable  de- 
fense upon  the  general  issue;  he  may  claim 
every  equitable  allowance,  etc.;  in  short,  he 
may  defend  himself  by  everything,  which 
shows  that  the  plaintiff  ex  cequo  et  bono  is  not 
entitled  to  the  whole  of  his  demand,  or  any 
part  of  it."  These  principles  have,  ever  since 
their  development,  been  recognized  as  sound, 
both  in  England  and  here,  and  are  of  daily  ap- 
plication. *2  Com.  Cont.,  1;  4  Johns.,  [*491 
249;  1  Wend.,  360.  They  are,  in  my  judg- 
ment, conclusive  in  favor  of  the  defense,  and 
dispense  with  the  trouble  and  expense  of  a  re- 
sort to  another  forum. 

Judgment  affirmed. 

Cited  in— 40  N.  Y.,  404 ;  66  N.  Y.,  626 ;  76  N.  Y.,  210 ; 
13  Hun,  337 ;  2  Barb.,  145, 147 ;  11  Barb.,  551,  552 ;  8  W. 
Dig..  252  ;  56  111.,  162. 


HALL  v.  LUTHER  ET  AL. 

Action  By  Sheriff  on  Official  Bond  of  Deputy — 
Prima  Facie  Evidence  of  Execution  of  Bond, 
Evidence — Estoppel — Filing  of  Bond. 

Proof  by  a  subscribing  witness,  to  a  bond  executed 
by  several  persons,  that  he  remembers  the  trans- 
action in  reference  to  which  the  bond  was  given, 
that  he  recollects  seeing  some  of  the  obligors,  but 
cannot  say  that  he  saw  A  and  B,  two  of  the  obli- 
gors at  the  time,  but  that  he  presumes  that  he  saw 
all  the  obligors  sign  the  bond,  or  that  they  acknowl- 
edged the  execution  of  it,  or  he  would  not  have  wit- 
nessed it,  is  prima  facie  sufficient  to  entitle  the  party 
to  read  the  bond  in  evidence. 
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In  an  action  by  a  sheriff  against  his  deputy  on  his 
official  bond,  for  indemnity  against  a  fine  imposed 
for  not  returning  an  execution,  it  is  enough  to  pro- 
duce the  proceedings  from  the  files  of  the  court  im- 
posing the  fine,  and  to  show  the  order  made  by  the 
court,  without  showing  that  there  was  a  rule  to  re- 
turn the  execution  or  an  attachment  against  the 
sheriff,  especially  where  the  deputy  had  notice  of 
the  proceedings  against  the  sheriff. 

In  such  action  the  defendants  are  estopped  from 
denying  the  official  character  of  the  plaintiff ;  at  all 
events,  proof  by  reputation  is  sufficient. 

The  omission  of  a  sheriff  to  file  his  official  bond 
within  20  days  after  notice  of  his' election,  does  not 
affect  his  office,  provided  he  execute  and  file  it 
within  15  days  after  the  commencement  of  his  term 
of  office. 

Citatious-1  Binn.,  436;  4  Cow.,  486,  489 ;  12  Wend., 
481 ;  1  South..  148. 

THIS  was  an  action  of  debt,  tried  at  the 
Onondaga  Circuit  in  Mar..  1833,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  action  was  on  a  bond  given  by  Luther, 
as  under  sheriff,  and  by  the  other  defendants 
as  his  sureties,  to  the  plaintiff,  as  sheriff  of  the 
County  of  Onondaga,  conditioned  for  the  faith- 
ful discharge  by  Luther  of  the  duties  of  the 
office  of  under  sheriff,  and  to  save  harmless 
and  indemnify  the  plaintiff.  After  setting 
forth  the  bond,  the  plaintiff  alleged  the  deliv- 
ery of  an  execution  issued  from  the  Onondaga 
C.  P.,  to  Luther,  to  be  executed;  that  he  lev- 
ied upon  sufficient  property  to  satisfy  the  exe- 
cution, but  left  it  in  the  possession  of  the  de- 
fendant in  the  execution,  and  suffered  it  to  be 
492*]  removed  from  the  *bailiwick  of  the 
sheriff,  by  means  whereof  the  writ  was  not  ex- 
ecuted, and  the  money  was  not  ready,  etc. 
The  plaintiff  then  averred  that  June  4,  1832, 
the  C.  P.  imposed  upon  him  a  fine  of  $264.53, 
for  not  returning  the  execution,  after  due  pro- 
ceedings had,  of  which  Luther  had  notice,  and 
that  June  6,  he  paid  the  fine,  whereby  an  ac- 
tion had  accrued,  etc.  In  another  breach  it 
was  alleged  that  Luther  did  not  levy,  and  in 
another  that  he  did  not  return  the  execution. 
The  defendants  pleaded:  1.  Non eat factum ;  2. 
That  the  plaintiff  was  not  sheriff;  and  3.  That 
Luther,  by  the  direction  of  the  plaintiff,  deliv- 
ered over  the  execution  to  another  deputy, 
while  the  property  remained  in  the  possession 
of  Marshall.  Upon  the  last  plea  the  plaintiff 
took  issue. 

On  the  trial  the  plaintiff  produced  the  bond 
declared  upon.  The  subscribing  witness  tes- 
tified that  he  subscribed  his  name  to  the  exe- 
cution of  the  bond ;  that  he  remembered  that 
the  sheriff  was,  on  the  day  of  its  date,  taking 
bonds  of  his  deputies;  that  he  recollected  see- 
ing some  of  the  obligors  at  the  time;  that  he 
could  not  say  that  he  saw  Skinner  and  Car- 
penter, two  of  the  obligors,  but  he  presumed 
that  he  saw  all  the  obligors  sign  the  bond,  or 
that  they  acknowledged  the  execution  of  it, 
or  he  would  not  have  witnessed  it.  The  de- 
fendants objected  to  the  sufficiency  of  this 
proof,  but  the  objection  was  overruled,  and 
the  bond  read  to  the  jury.  The  delivery  of  the 
execution  to  Luther,  and  his  declarations  that 
he  had  levied  upon  sufficient  property  to  sat- 
isfy it,  were  proved.  The  plaintiff  then  pro- 
duced from  the  files  of  the  C.  P.  the  proceed- 
ings had  against  him  for  not  returning  the  ex- 
ecution, and  read  from  the  minutes  of  the 
court  a  rule  or  order,  imposing  upon  him  a 
tine  of  $264.53,  being  the  amount  of  the  exe- 
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cution,  with  the  costs  of  the  proceedings 
against  him.  This  evidence  was  objected  to, 
but  received.  The  plaintiff  also  proved  the 
payment  of  the  fine  imposed  upon  him,  and 
that  Luther  had  notice  of  the  proceedings 
against  him,  was  requested  to  oppose  the  same 
and  refused  to  do  so.  The  plain  tiff  rested.  The 
defendants  moved  for  a  nonsuit,  on  the  ground 
that  it  had  not  been  shown  that  the  plaintiff 
had  been  ruled  to  return  the  execution,  or  that 
an  attachment  had  been  issued  against  him. 
The  judge  refused  the  motion.  The  plaintiff 
*called  a  witness,  and  proved  that  he  [*493 
was  reputed  to  be  the  sheriff  of  Onondaga. 
This  evidence  was  objected  to,  but  received. 
The  defendants  offered  to  prove  that  the 
plaintiff  did  not  execute  his  official  bond  with- 
in 20  days  after  notice  of  his  election  as  sher- 
iff; which  evidence  was  objected  to,  and  ex- 
cluded. Evidence  was  then  given  on  both 
sides,  under  the  third  plea  of  the  defendants, 
and  the  facts  were  submitted  by  the  judge  to 
the  jury,  who  found  a  verdict  for  the  plaintiff 
for  his  debt,  and  $281.60  damages.  The  de- 
fendants ask  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tions of  fact  were  fairly  submitted  to  the  jury, 
and  passed  upon  by  them;  the  verdict  should 
not  be  disturbed,  unless  there  has  been  some 
erroneous  decision  of  the  judge  in  the  progress 
of  the  trial. 

The  first  objection  was  to  the  proof  of  the 
instrument.  The  witness  did  not  recollect  the 
fact  of  witnessing  the  signature  of  two  of  the 
obligors,  but  he  recollected  that  on  the  par- 
ticular day,  the  sheriff  was  employed  in  tak- 
ing security  from  his  deputies:  he,  the  witness, 
was  the  county  clerk.  He  had  witnessed  the 
bond,  and  was  satisfied  that  he  had  not  done 
so,  without  the  execution  of  the  bond  took 
place  in  his  presence,  or  was  acknowledged  to 
him.  This  was  sufficient  to  go  to  the  jury. 
In  Piggott  v.  Holloway,  1  Binn.,  436,  the  sub- 
scribing witness  to  a  warrant  of  attorney  stated 
that  he  was  at  a  particular  place  on  the  day 
when  the  instrument  was  dated ;  his  name  was 
in  his  handwriting;  the  defeasance  was  in  his 
handwriting,  and  the  impression  upon  the  seal 
from  an  engraving  he  had.  He  was  convinced, 
from  these  circumstances,  that  he  was  present, 
and  witnessed  the  instrument.  See  1  South., 
148.  In  Dan  v.  Brown,  4  Cow. ,  486-489,  one 
witness  proved  a  will,  which  was  lost  or  de- 
stroyed; he  was  confident  there  were  three  wit 
nesses,  though  the  person  who  was  the  third 
witness  was  not  recollected;  but  he  must  have 
been  a  credible  witness,  because  the  regularity 
of  the  execution  of  *the  will  was  in-  [*494 
trusted  to  'him,  the  witness,  and  he  had  no 
doubt  the  third  witness  was  credible.  This 
was  held  sufficient. 

The  proceedings  produced  from  the  files  and 
minutes  of  the  court  were  sufficient,  without 
showing  their  regularity;  as  Luther  had  no- 
tice of  the  proceedings,  and  was  applied  to  to 
furnish  affidavits  to  oppose  the  motion  for  a 
rule  imposing  a  fine  upon  the  sheriff.  If  there 
was  any  irregularity  in  the  proceedings,  a  mo- 
tion should  have  been  made  in  the  C.  P.  to 
set  them  aside. 
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Proof,  by  reputation,  that  the  plaintiff  was 
sheriff,  was  sufficient,  if  indeed  any  proof  was 
necessary,  when  the  defendants  had,  under 
their  hands  and  seals,  admitted  the  fact,  and 
one  of  them  had  received  an  appointment  un- 
der him  as  such.  We  have  decided  at  this 
term,  that  a  trial,  recited  in  an  instrument 
signed  by  the  defendant  is  sufficient  proof  of 
the  fact,  and  dispenses  with  the  production  of 
a  record.  Bradstreet  v.  Conkling,  post. 

The  offer  by  the  defendant's  counsel  to  prove 
that  the  plaintiff  had  not  complied  with  the 
requirements  of  the  Revised  Statutes  was  prop- 
erly overruled  on  several  grounds.  1.  The  de- 
fendants are  estopped  by  their  bond  from  de- 
nying the  plaintiff's  character,  which  they  have 
solemnly  acknowledged.  2.  He  was  sheriff  de 
facto,  and  his  title  to  his  office  could  not  be  in- 
quired into  collaterally;  a  proceeding  in  quo 
warrants)  should  be  instituted.  3.  If  such  pro- 
ceeding were  had,  it  has  been  decided  in  People 
v.  Holley,  12  Wend.,  481,  that  the  statute  re- 
quiring a  bond  to  be  given  by  a  sheriff  in  20 
days  after  notice  is  directory  merely;  and  it  is 
sufficient,  if  he  execute  and  file  it  within  15 
days  after  the  commencement  of  his  term  of 
office. 

New  trial  denied. 

Cited  in-39  N.  Y.,  399 ;  57  N.  Y.,  403 ;  5  Lans.,  66 ; 
6  Hun,  138  :  1  Barb.,  538 :  39  Barb.,  345  ;  45  Barb.,  460: 
50  Barb.,  518;  30  How.  Pr.,  423 ;  45  How.  Pr.,  112 ;  15 
Abb.  N.  S.,  135;  36  Super.,  17;  4  Daly,  511;  23  Cal., 
330 ;  17  Minn,,  455. 


495*]  *HAYWOOD'S  EXECUTORS 

v. 
CHESTNEY. 

Pleading — Plea  in  Abatement. 

A  plea  in  abatement  praying1  judgment  of  the 
writ  and  declaration,  where  the  suit  is  commenced 
by  bill,  is  bad ;  it  should  pray  judgment  of  the  bill 
and  declaration. 

Such  plea  must  be  pleaded  in  precise  technical 
form ;  it  is  not  enough  that  matter  in  abatement  is 
contained  in  it. 

Citations— 3  T.  R.,  185 ;  2  Saund.,  209  b,  a,  note ;  10 
East,  87 ;  6  Taunt.,  587;  10  Johns.,  49 ;  Graham,  Pr., 
80, 192 ;  1  Chit.  PI.,  445,  446 ;  5  Mod.,  144,  145 ;  Jacob 
Law  Die.,  tit.  Plaint.;  3  Johns.  Cas.,  150 ;  4  Johns., 
485  ;  1  Dunl.,  129. 

ERROR  from  the  Saratoga  C.  P.  Chestney 
commenced  his  suit  in  the  C.  P.  against 
J.  C.  Halsey  and  H.  Trowbridge,  and  declared 
against  them  as  executors,  etc.,  of  William 
Hay  wood,  deceased,  in  an  action  of  assumpnit, 
laying  the  indebtedness  by  the  testator — in  one 
count  charging  the  promise  by  him  during  his 
lifetime,  and  in  other  counts  by  the  defend- 
ants. Halsey,  who  alone  was  served  with  proc 
ess,  appeared  and  put  in  a  plea  in  abatement, 
stating  that  he  and  Trowbridge  were  executors 
of  the  last  will,  etc.,  of  William  Haywood,  de- 
ceased, and  had  so  been  called  and  known 
ever  since  the  death  of  the  said  William,  and 
traversing  the  fact  that  they  had  ever  been 
called  or  known  by  the  names  of  J.  C.  Halsey 
and  H.  Trowbridge,  executors,  etc.,  of  Will- 
iam Haywood,  deceased;  wherefore  he  prayed 
judgment  of  the  said  writ  and  declaration 
thereon  founded,  and  that  the  same  might  be 
quashed,  etc.  The  plaintiff  demurred,  assign- 
ing, for  special  cause,  that  the  plea  prayed 
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judgment  of  the  writ  and  declaration,  instead 
of  the  bill  and  declaration.  The  C.  P.  sustained 
the  demurrer,  and  after  an  assessment  of  dam- 
ages, rendered  judgment  for  the  plaintiff.  The 
defendants  sued  out  a  writ  of  error. 

Mr.  W.  L.  F.  Warren,  for  the  plaintiffs 
in  error. 

Mr.  J.  Ellsworth,  for  the  defendant  in 
error. 

By  the  Court,  Sutherland,  J.  The  utmost 
strictness  is  required  in  pleas  in  abatement. 
They  are  dilatory  pleas,  and  looked  upon  with 
suspicion.  They  will  not  be  sustained  by  any 
intendment  in  their  favor.  Thus,  in  Hixon  v. 
Binns,  3*T.  R.,  185,  a  plea  of  misnomer  [*496 
in  abatement  was  held  bad  on  special  demurrer, 
for  concluding  with  a  prayer  that  the  bill  might 
be  quashed,  instead  of  praying  judgment  of 
the  bill.  It  is  not  enough  that  matter  in  abate- 
ment is  contained  in  the  plea,  unless  it  be 
pleaded  in  precise  technical  form.  2  Saund., 
209  b.  The  opinion  of  Ld.  Ellenborough  is 
strong  upon  that  point  in  King  v.  Shakespeare, 
10  East,  87;  though  that  being  a  criminal  case, 
he  yielded  his  own  opinion  to  the  authority  of 
King  v.  Westby,  cited  in  a  note  to  that  case.  It 
is  the  beginning  and  conclusion  that  distinguish 
a  plea  in  abatement.  6  Taunt.,  587;  10  Johns., 
49;  Grab..  Pr.,  192;  1  Chit.  PI.,  445,  446.  A 
plea  in  abatement  can  pray  judgment  of  the 
writ  only  "where  the  action  is  brought  by  orig- 
inal. 2  Saund.,  209,  d,  note;  5  Mod.,  132.  If 
the  action  be  by  bill,  the  plea  must  pray  judg- 
ment of  the  bill.  Lee  v.  Barnes,  5  Mod.,  144, 
145.  Where  it  is  commenced  by  plaint,  of  the 
plaint  and  declaration,  Jac.  Law  Die.,  tit. 
Plaint.  This  is  a  strict  and  technical  objec- 
tion, and  would  be  sustained  only  in  a  case  like 
this,  of  a  suspicious,  dilatory  plea.  Vide  3 
Johns.  Cas.,  150;  15  Johns.,  325;  4  Id.,  485; 
Grab..,  80;  1  Dunl.,  129. 

The  judgment  below  must,  therefore,  be  affirmed. 

Cited  in— 19  Wend.,  220 ;  5  Hill,  214. 


DE  WITT  v.  MORRIS  &  PLATT. 

Replevin —  Writ  for  About  400  Tons  does  not  Au- 
thorize Sheriff  to  Deliver  720  Tons — Mitigation. 

On  a  writ  of  replevin  for  about  400  tons  of  bog- 
ore,  the  sheriff  is  not  authorized  to  deliver  to  the 
plaintiff  720  tons.  It  seems,  that  the  sheriff  would 
nave  been  justifiable  in  refusing  to  execute  a  writ 
thus  vaguely  describing  the  property. 

Where,  however,  the  sheriff  did  execute  such  a 
writ,  and  delivered  to  the  plaintiff  720  tons  of  ore, 
and  the  defendants  obtained  judgment  of  return, 
and  executed  a  writ  of  inquiry  to  asses  the  value  of 
the  property  and  damages  for  detention ;  it  was  held, 
that  it  was  competent  for  the  plaintiff  to  show,  in 
mitigation,  that  shortly  after  the  delivery  of  the 
property  to  him,  the  defendants  repossessed  them- 
selves of  the  greater  part  thereof. 

Citations-2  B.  S.,  523,  sec.  6 ;  531,  sees.  53,  55 ;  Gilb. 
Keplev.,  80. 

MOTION  to  set  aside  an  inquisition.  The 
plaintiff  sued  out  a  writ  of  replevin,  re- 
turnable in  July  Term.  1830,  in  which  he  com- 
plained that  the  defendants  had  taken  and  un- 
justly detained  *certain  goods  and  [*497 
chattels,  to  wit :  about  400  tons  of  iron  ore, 
commonly  called  bog-ore;  wherefore  the  sheriff 
of  Schenectady  was  commanded  to  cause  the 
same  goods  and  chattels  to  be  replevied  and  de- 
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livered  to  the  plaintiff  without  delay.  The 
sheriff  made  return  on  the  back  of  the  writ, 
that  he  had  caused  the  within  property  to  be 
replevied  and  delivered  to  the  plaintiff.  Sub- 
sequently the  defendants  sued  out  a  writ  of  re- 
torno  habendo  and  of  inquiry  of  damages,  re- 
turnable in  July  Term,  1833.  In  this  writ  the 
writ  of  replevin  was  sent  forth,  and  it  was  re- 
cited that  the  defendants  had  obtained  a  judg- 
ment of  discontinuance,  that  they  should  have 
a  return  of  the  iron  ore,  etc.,  ana  ought  to  re- 
cover their  damages,  etc. ;  and  the  sheriff  was 
commanded  to  cause  the  said  iron  ore  to  be  re- 
turned to  the  defendants,  and  to  inquire  as  to 
the  damages,  by  the  oath  of  12  good  and  law- 
ful men.  To  this  writ,  the  sheriff  returned  that 
he  had  no  such  iron  ore  in  his  custody,  and 
had  not  been  able  to  find  it  in  his  bailiwick;  he 
also  returned  an  inquisition,  under  his  seal  and 
the  seals  of  12  jurors,  by  which  it  appears  that 
the  damages  of  the  defendants  had  been  as- 
sessed at  the  sum  of  $816.86.  Aug.  12  follow- 
ing, the  defendants  obtained  a  rule  permitting 
them  to  issue  a  new  writ  of  inquiry,  command- 
ing the  sheriff  to  ascertain  the  value  of  the  iron 
ore  taken  from  the  defendants,  together  with 
the  legal  interest  thereof,  from  the  time  the  ore 
was  taken  out  of  the  possession  of  the  defend- 
ants. A  writ  of  inquiry  was  accordingly  is- 
sued, returnable  in  October  Term,  1833,  by 
virtue  whereof  an  inquisition  was  taken,  and 
the  damages  of  the  defendants  assessed  at 
$1,209.45  It  appeared,  that  in  arriving  at  this 
result,  the  jurors  allowed  the  defendants  for 
720  tons  of  ore,  delivered  to  the  plaintiff  under 
the  writ  of  replevin,  at  the  rate  of  $1.37|  per 
ton,  and  added  3  years  and  2  months'  interest. 
The  counsel  for  the  plaintiff  insisted,  before 
the  inquest,  that  the  defendants'  claim  must  be 
limited  to  the  quantity  of  ore  specified  in  the 
writ  of  replevin;  and  he  also  offered  to  prove 
that,  a  few  days  after  the  service  of  the  writ  of 
replevin, the  defendants  repossessed  themselves 
of  the  greater  part  of  the  ore  delivered  to  the 
plaintiff  by  the  sheriff,  and  converted  the  same 
498*]  to  their  own  *use;  which  evidence  was 
objected  to  by  the  defendants,  and  excluded 
by  the  sheriff.  It  also  appeared,  that  on  the 
taking  of  the  first  inquisition,  the  jury  allowed 
the  defendants  for  upwards  of  700  tons  of  ore. 

Mr.  R.  J.  Hilton,  for  the  plaintiff. 

Mr.  J.  L.  Tillinghast,  for  the  defendants. 

By  the  Court,  Nelson,  J.  The  writ  of  re- 
plevin described  the  property  to  be  taken  in 
the  following  words:  "  Goods  and  chattels,  to 
wit:  about  four  hundred  tons  of  iron  ore,  com- 
monly called  bog-ore."  Under  this  writ  the 
sheriff  replevied  720  tons.  The  writ  is  defect- 
ive, in  not  being  more  specific  in  the  descrip- 
tion of  the  chattels  to  be  taken,  2  R.  S.,  523, 
sec.  6;  but  that  question  cannot  now  arise.  The 
sheriff  should  have  refused  to  execute  the  writ. 
Assuming  it  regular,  what  number  of  tons  was 
the  sheriff  authorized  to  replevy  under  it  ? 
About  400  tons  clearly  does  not  mean  720  tons, 
nor  does  it  mean  500  tons.  It  may  be  construed 
to  mean  more  than  400,  but  the  sheriff  would 
have  been  justified  in  limiting  the  quantity 
taken  to  an  amount  not  exceeding  that  number, 
and  this  would  have  been  not  only  the  safest, 
but  I  think  the  soundest  interpretation  of  the 
terms  of  the  writ.  All  over  450,  at  most,  was 
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taken  without  any  authority,  and  the  sheriff, 
and  the  party  if  he  directed,  or  co  operated  with 
him, are  individually  responsible.  Any  number 
of  tons  over  450  would  be  about  500,  instead 
of  about  400,  and  ought  not  to  have  been  taken, 
because  not  coming  within  the  description.  If 
the  ore  had  been  identified  in  the  writ,  so  as  to 
have  enabled  the  officer  to  replevy  it  without 
regard  to  the  quantity  of  tons  mentioned,  the 
quantity  might  have  been  rejected  as  surplus- 
age. But  the  only  indentification  is  by  the  num- 
ber of  tons,  and  the  authority  of  the  officer 
must  be  thereby  determined.  It  follows,  from 
the  above  view,  that  both  inquisitions  returned 
in  the  case  are  erroneous, and  must  be  set  aside. 
The  first,  which  was  taken  under  the  2  R.  S., 
531,  sec.  53,  assessing  the  damages  by  reason 
of  the  detention,  and  the  second,  taken  under 
section  55,  assessing  the  value  of  the  property. 
These  *inquisitions  were  found  upon  [*499 
the  assumption  that  720  tons  had  been  right- 
fully taken  and  delivered  to  the  plaintiff,  under 
the  writ. 

The  plaintiff,  on  the  inquest  of  value,  offered 
to  show,  in  mitigation,  that  soon  after  the 
property  was  replevied  the  defendants  took 
and  converted  to  their  use  the  greater  part  of 
the  ore.  This  evidence  was  objected  to,  and 
overruled.  The  sheriff,  I  think,  erred.  Under 
the  former  law,  upon  a  return  of  elongata  to 
the  writ  of  retorno  habendo,  a  capias  in  wither- 
nam  issued  to  take  the  beasts  of  the  plaintiff. 
When  the  plaint  issued  out  of  the  County 
Court,  there  was  an  inquest  held  by  the  sheriff, 
to  ascertain  the  truth  of  the  eloignment  before 
the  capias  issued.  In  the  higher  courts,  the  re- 
turn of  the  officer  was  deemed  satisfactory. 
Gilb.  Repl.,  80.  Now,  if  it  had  appeared,  by 
the  inquest,  or  the  sheriff's  return,  that  the 
property  was  in  fact  in  the  possession  of  the 
defendant,  or  had  been  returned  to  him,  it  is 
manifest  no  capias  in  withernam  could  issue. 
The  only  object  of  this  writ  would  have  been 
already  complete,  and  the  only  damage  unsat- 
isfied would  be  that  of  detention.  So  the  equiv- 
alent remedy  by  assessment  of  value  must  be 
subject  to  the  same  modification.  All  that  can 
be  required  to  make  the  defendant  whole  in 
this  case  is  the  value  of  the  quantity  not  re- 
taken by  him,  and  damages  for  detention.  Be- 
sides, the  action  being,  in  many  cases,  a  substi- 
tute for  trespass,  de  bonis  asportatis,  the  rule  in 
that  action,  which  allows  evidence  of  the  re- 
storation of  the  property  in  mitigation  of  dam- 
ages, is  strictly  applicable. 

Inquisitions  set  aside,  with  costs  to  abide  tlie 
event;  and  let  writ  of  inquiry  issue,  to  assess  both 
value  and  damages  at  the  same  time,  in  pursu- 
ance o/2  R.  S.,  531,  sees.  53,  55. 

Cited  in— 6  Hill,  424 ;  16  Barb.,  313 ;  41  Barb.,  476 ; 
46  How.  Pr.,  420 ;  3  Rob.,  709 ;  36  Super.,  91 ;  20  Wis., 


*PARTRIDGE  &  COLGATE  [*5OO 
WESTERVELT. 

Action  against  Sheriff  for  Escape — Revised  Stat- 
utes— Responsibility  of  Sheriff  for  Escape  of 
Prisoner  Arrested  by  His  Predecessor  to  Whom 
Bond  was  Given  for  Jail  Liberties. 

An  action  does  not  lie  against  a  sheriff  for  the  es- 
cape of  a  prisoner  in  execution,  arrested  by  his  pred- 
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ecessor,  and  to  whom  a  bond  was  given  for  the 
liberties,  although  the  prisoner  go  at  large  off  the 
liberties  subsequent  to  the  new  sheriff  taking  charge 
of  the  jail  of  the  county,  if  such  prisoner  nas  not 
been  assigned  by  the  old  sheriff  to  the  new  sheriff. 

The  Revised  Statutes,  in  giving  the  action  for  an 
escape  against  the  sheriff  having  charge  of  the  jail, 
have  not  changed  the  law  as  to  the  person  against 
whom  the  action  is  to  be  brought ;  but  it  is  amended 
in  one  respect.  Formerly  it  was  at  the  election  of 
the  old  sheriff  to  assign  his  prisoners  to  the  new 
sheriff ;  now  it  is  made  his  duty  to  do  so. 

Until  assignment,  however,  now,  as  formerly,  the 
prisoners  are  considered  in  the  custody  of  the  old 
sheriff. 

Whether  the  new  sheriff  would  be  liable  for  the 
escape  of  a  prisoner  in  close  confinement,  happen- 
ing after  he  takes  charge  of  the  jail,  and  previous 
to  assignment,  qucere. 

Citations— Bac.  Abr.,  tit.  Sheriff,  I;  20  Johns.,  64; 
1  R.  L.,  425,  sec.  19 :  2  R.  S.,  437,  sec.  63 ;  438,  art.  5. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Partridge  and  Colgate  sued 
Westervelt,  sheriff  of  N.  Y.,  in  an  action  of 
debt  for  the  escape  of  one  Kinmel,  who  had 
been  arrested  on  a  ca.  sa.  by  James  Shaw, 
Esq.,  late  sheriff  of  N.  Y.,  and  on  his  arrest 
had  given  a  bond  for  the  liberties.  The  dec- 
laration set  forth  the  judgment  against  Kin- 
mel, the  issuing  of  the  ca.  sa.,  and  his  arrest 
upon  it  by  Shaw,  the  late  sheriff,  Dec.  4,  1830; 
and  that  upon  such  arrest  he  was  detained,  in 
the  jail  of  the  City  and  County  of  N.  Y.,  un- 
til Jan.  1,  1832,  the  time  of  the  expiration  of 
the  office  of  Shaw,  when  Shaw  delivered  the 
charge  of  the  jail  to  Westervelt,  his  successor. 
By  means  whereof  Westervelt  became  liable  to 
the  plaintiffs  in  the  execution  for  the  safe  keep- 
ing of  Kinmel,  and  the  custody  of  his  body 
within  the  boundaries  of  the  liberties  of  the 
jail ;  and  being  so  liable,  he  kept  and  detained 
Kinmel  in  his  custody  until  Jan.  7,  1832,  when 
he  suffered  him  to  escape,  and  go  at  large  out 
of  his  custody,  and  without  the  boundaries  of 
the  liberties  of  the  jail,  he,  the  said  Wester- 
velt, then  being  such  sheriff  and  having  the 
charge  of  the  jail;  and  Kinmel  accordingly  es- 
caped, leaving  the  debt  for  which  he  was  com- 
mitted unpaid;  whereby  it  was  alleged  an  ac- 
tion had  accrued  to  the  plaintiffs  against  Wes- 
tervelt, concluding  in  common  form.  The  de- 
5Ol*j  fendant  *  pleaded  nil  debet,  and  gave 
notice  of  special  matter  to  be  proved  on  the 
trial.  The  cause  was  tried  in  Mar.,  1832.  The 
plaintiffs  proved  the  judgment  and  execution, 
and  the  arrest  of  the  defendant  by  Shaw,  late 
sheriff,  Dec.  1,  1830,  and  then  the  following 
facts  were  shown:  At  the  election,  in  1831,  the 
defendant,  Westervelt,  was  chosen  sheriff  of  N. 
Y. ,  and  entered  on  the  discharge  of  his  official 
duties  Jan.  2,  1832,  on  which  day  Shaw,  the 
late  sheriff,  delivered  to  him  the  custody  of 
the  jail  of  the  city  and  county.  Kinmel  was 
not  in  actual  custody,  but  out  on  a  bond  for 
the  liberties,  executed  by  him  on  the  day  of 
his  arrest.  Kinmel  was  not  assigned  by  the 
late  sheriff  to  the  new  sheriff,  nor  delivered  up 
to  the  new  sheriff  until  Jan.  24,  1832,  at  which 
time  he  was  assigned  and  delivered.  Previous 
to  that  day,  to  wit:  Jan.  7.  1832,  this  suit  was 
commenced,  on  the  allegation  that  Kinmel  had 
escaped;  and  it  was  proved  that  on  the  first, 
fifth  and  seventh  days  of  January,  Kinmel  was 
not  within  the  liberties  of  the  jail,  but  on  the 
contrary  was  upwards  of  100  miles  from  N. 
Y.  On  this  evidence  the  plaintiffs  were  non- 
suited, and  sued  out  a  writ  of  error. 
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Mr.  S.P.  Staples,  for  the  plaintiff  sin  error. 
The  only  remedy  of  a  plaintiff  for  the  escape 
of  his  debtor,  who  has  been  committed  to  jail 
upon  a  ca.  sa.,is  by  action  against  the  sheriff 
in  office  at  the  time  of  the  escape.  The  action 
is  expressly  given  against  the  sheriff  having 
charge  of  such  jail.  2  R.  S. ,  437,  sec.  63.  By 
the  statute,  as  it  stood  previous  to  the  last  re- 
vision, the  action  was  given  against  the  sheriff 
to  whom  the  ca.  sa.  was  directed  upon  which 
the  defendant  was  arrested.  1  R.  L.,  425,  sec. 
19.  The  law,  therefore,  has  been  changed. 
The  fact  of  the  defendant  in  execution  having 
been  admitted  to  the  liberties  of  the  jail  does 
not  affect  the  rights  of  the  plaintiffs;  the  liber- 
ties being  considered  a  mere  extension  of  the 
walls  of  the  prison,  6  Johns.,  121;  and  the  es- 
cape of  a  prisoner  thus  admitted  to  the  liber- 
ties differing  in  no  respect  from  an  escape  in 
other  cases.  10  Johns.,  549,  563.  The  plead- 
ings put  in  issue  the  mere  fact  of  the  escape, 
and  the  judge,  therefore,  ought  not  to  have 
nonsuited  the  plaintiffs,  after  having  proved 
all  that  could  be  required  of  them  under  the 
pleadings.  *Besides,  if  the  action  does  [*5O2 
not  lie  against  the  defendant,  it  cannot  be 
maintained  against  any  one;  for  surely  if  the 
suit  must  be  brought  against  the  sheriff  hav- 
ing charge  of  the  jail  at  the  time  of  the  escape, 
it  could  not  have  been  supported  against  the 
late  sheriff,  for  his  charge  had  ceased.  Al- 
though the  defendant  in  the  execution  was  off 
the  limits  previous  to  the  expiration  of  the 
term  of  office  of  the  late  sheriff,  the  plaintiffs 
were  not  bound  to  proceed  upon  such  escape; 
they  had  their  election  to  proceed  against  either 
officer.  4  Johns.,  469. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 
From  the  case  in  3  Co.,  71,  to  that  of  Hemp- 
stead  v.  Weed,  20  Johns.,  64,  the  law  has  been 
uniform  and  consistent,  that  a  new  sheriff  is 
liable  for  the  escape  only  of  such  prisoners  as 
have  been  delivered  over  to  him.  Should  the 
action  in  this  case  be  sustained  against  the  new 
sheriff,  how  is  he  to  be  indemnified? 

By  the  Court,  Savage,  Ch.  J.  It  would 
seem  to  be  unnecessary  to  enter  into  an  argu- 
ment or  produce  an  authority  to  show  that  the 
court  below  are  right;  but  as  respectable  coun- 
sel has  argued  the  case  with  apparent  confi- 
dence, it  may  be  proper  to  show  what  the  law 
always  was  on  this  point,  and  that  it  has  un- 
dergone no  change. 

The  defendant  is  sued  for  an  escape.  The 
very  term  "escape"  presupposes  that  the  per- 
son escaping  has  been  within  the  custody  and 
under  the  control  of  the  officer.  The  debtor  is 
placed  in  jail  as  a  means  of  compelling  pay- 
ment of  his  debt  to  the  plaintiffs.  The  officer 
must  have  the  debtor  in  his  custody,  before 
there  can  be  any  default  on  his  part.  How 
could  the  new  sheriff  in  this  case  prevent  the 
escape?  He  never  had  any  control  over  the 
prisoner.  You  might  with  as  much  propriety 
put  a  ca.  sa.  into  the  sheriff's  hands,  against 
a  person  he  never  saw,  and  sue  him  imme- 
diately for  an  escape,  because  the  man  was  at 
large,  and  the  sheriff  could  not  catch  him.  But 
it  is  argued  that  the  prisoner  was  committed 
to  the  former  sheriff,  and  has  never  been  dis- 
charged; and  as  the  limits  are  but  an  enlarge- 
ment of  the  four  walls  of  the  prison,  the  pris- 
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oner  was  within  the  walls  Jan.  2,  1832,  when 
the  old  sheriff  surrendered,  and  the  defendant 
5O3*]  *accepted  the  office.  It  is  true  that 
fictions  of  law  are  sometimes  indulged;  always, 
however,  for  the  advancement  of  justice,  and 
never  when  they  will  produce  injustice.  It 
was  the  doctrine  of  the  common  law,  that  the 
old  sheriff  must  deliver  by  indenture  all  the 
prisoners  in  his  custody  upon  execution,  and 
until  such  delivery  by  him,  they  remain  in  cus- 
tody of  the  old  sheriff,  and  he  shall  be  respon- 
sible for  them.  Bac.  Abr.,  tit.  Sheriff,  I.  This 
point  was  expressly  decided  in  the  case  of 
Hempatead  v.  Weed,  20  Johns.,  64.  The  whole 
subject  is  there  fully  discussed,  as  to  the  lia- 
bility of  the  old  and  new  sheriff,  and  renders 
any  "further  remark  upon  it  unnecessary. 

It  is  said,  however,  that  the  Revised  Stat- 
utes have  changed  the  law  on  this  subject  and 
subjected  the  sheriff  having  charge  of  the  jail 
to  responsibility.  The  Legislature  have  changed 
the  phraseology,  and  have  converted  common 
law  into  statute  law;  and  this,  I  believe,  is  the 
extent  of  the  operation  of  the  Revised  Statutes 
on  this  subject.  The  Revised  Laws,  in  so  far 
as  they  are  applicable  to  this  case,  1  R.  L.,  425, 
sec.  19,  directed  that  every  person,  arrested 
upon  execution,  should  be  committed  to  the 
custody  of  the  sheriff  to  whom  the  writ  was 
directed;  and  if  any  such  sheriff  should  permit 
any  such  person  to  go  out  of  prison  without 
the  assent  of  the  plaintiff,  he  should  be  answer- 
able for  the  debt  and  damages  for  which  such 
person  was  committed.  The  language  of  the 
Revised  Statutes  on  the  same  subject  is  as  fol- 
lows: "If  any  prisoner,  committed  to  any 
jail  in  execution  in  a  civil  action,  shall  go  or 
be  at  large,  without  the  boundaries  of  the  lib- 
erties of  such  jail,  without  the  assent  of  the 
party  at  whose  suit  such  prisoner  was  commit- 
ted, the  same  shall  be  deemed  an  escape  of 
such  prisoner,  and  the  sheriff  having  charge  of 
such  jail  shall  be  answerable  therefor  to  such 
party."  2  R.  S.,  437,  sec.  63.  This  section  man- 
ifestly presupposes  that  the  person  escaping 
had  first  been  committed  to  the  jail  of  the 
sheriff,  before  the  sheriff  having  charge  of  such 
jail  shall  be  answerable.  But  neither  the  letter 
nor  the  spirit  of  this  section  makes  it  necessary 
to  decide  that  the  sheriff  shall  be  answerable 
for  the  escape  of  a  person  who  never  was  in  his 
custody  and,  therefore,  never  was  in  his  jail; 
much  less  is  it  proper  to  prosecute  the  present 
5O4*]  *sheriff  for  an  escape  committed  be- 
fore he  came  into  office.  The  prisoner  had 
escaped  previous  to  Jan.  1;  for  he  states  him- 
self that  on  the  1st,  5th  and  7th  of  that  month, 
he  was  in  the  vicinity  of  Boston,  more  than  100 
miles  from  the  jail  of  which  the  defendant  be- 
came the  keeper,  after  the  prisoner  had  es- 
caped. 

The  Revised  Statutes,  2  R.  S.,  438,  art.  5, 
give  directions  how,  in  case  of  an  election  of  a 
new  sheriff,  the  old  sheriff  shall  leave  the  office 
and  the  new  one  succeed.  The  provisions  of 
the  statute  are  not  materially  variant  from  the 
common  law.  It  is  made  the  duty  of  the  old 
sheriff  to  assign  to  the  new  sheriff  the  jail,  the 
prisoners,  and  all  papers  relating  to  them,  and 
all  process  not  executed  nor  begun  to  be  exe- 
cuted. Such  was  the  duty  of  the  old  sheriff 
at  common  law,  and  such  was  the  practice. 
There  is  only  this  difference:  It  was  said  in 
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Hempstead  v.  Weed,  that  as  the  right  of  the  old 
sheriff  to  turn  over  the  prisoners  was  for  his 
advantage,  he  might  waive  it  if  he  pleased; 
under  the  statute  he  has  not  now  the  liberty  of 
doing  so;  it  is  now  his  duty  to  assign  them;  it 
is  also  his  duty  to  assign  all  process  unexecuted. 
But  suppose  he  neglects  or  refuses  to  do  so,  is 
the  new  sheriff  liable  to  an  action  for  not  serv- 
ing a  writ  put  into  the  hands  of  his  predecessor, 
but  not  delivered  over  to  him?  Most  certainly 
not;  and  yet  a  right  of  action  in  such  a  case 
would  rest  on  the  same  principle  upon  which 
this  action  does — that  the  party  must  look  to 
the  sheriff  in  office.  The  common  law  consid- 
ered the  prisoners  in  the  custody  of  the  old 
sheriff  until  assigned  to  the  new;  the  Revised 
Statutes  retain  the  same  principle.  If  the  mere 
transfer  of  the  office  transferred  the  prisoners, 
and  made  the  new  sheriff  liable  for  the  escape 
of  all  the  prisoners,  whether  formally  trans- 
ferred or  not,  then  the  assignment  itself  is  a 
very  idle  proceeding.  But  it  is  not  so;  the 
sheriff  is  not  answerable  for  prisoners  not  as- 
signed to  him;  nor  for  omitting  to  serve  pro- 
cess not  delivered  to  him.  As  to  prisoners  in 
close  confinement,  I  give  no  opinion;  I  speak 
of  those  who  have  given  bail  and  are  supposed 
to  be  upon  the  limits.  Until  the  assignment  is 
executed  the  new  sheriff  knows  not  who  have 
been  committed  and  who  have  been  discharged. 
The  process  authorizing  their  detention  is  not 
*in  his  possession,  but  in  that  of  his  [*5O5 
predecessor.  He  has  no  means  of  controlling 
such  persons  and,  therefore,  is  not  answerable 
for  them.  The  plaintiffs  have  a  perfect  remedy 
against  the  old  sheriff,  who  cannot  plead  his 
failure  to  perform  his  duty  as  an  excuse. 
Judgment  affirmed  with  double  costs. 

Approved— 60  How.'  Pr.,  509. 
Cited  in— 21  Wend.,  237;  10  Bos.,  577. 


HAMMOND  v.  HOPPING. 

Usury — Pre-existing  Valid  Debt,  not  Destroyed  by 
Usurious  Security  Given  in  Part  for  it — No 
Implied  Obligation  Arises  on  Void  Express 
Promise  as  a  Usurious  Security — After  Mut- 
ual Abandonment  of  Contract,  Promise  to  Pay 
Amount  Actually  Received  is  Valid — Usurious 
Agreement  upon  the  Loan  of  Money,  Whether 
Excess  is  Paid  or  Promised  to  be  Paid,  is  Void 
— Pleading — Notice  to  Produce  Instrument — 
Time  to  Give. 

Where  an  usurious  security  is  given  in  part  for  a 
pre-existing  valid  debt,  such  debt  is  not  destroyed 
by  the  illegal  security:  it  may  be  still  recovered  upon 
the  strength  of  the  original  consideration,  without 
reference  to  the  subsequent  usurious  contract.  But 
although  an  usurious  contract  contains  a  good  con- 


NOTE.— 1.  Usury  —  New  securities.  See  Tuthill  v. 
Davis,  20  Johns.,  285.  note. 

See,  generally,  on  the  subject  of  usury,  Merritt  v. 
Benton,  10  Wend.,  116 ,  note ;  Marvin  v.  Peeter,  8 
Wend.,  533,  classified  list  of  notes  there  cited. 

2.  Evidence  —  Notice  to  produce  papers—What  is 
reasonable— When  unnecessary.  In  connection  with 
the  above  case  of  Hammond  v.  Hopping,  see,  Utica 
Ins.  Co.  v.  Cadwell,  3  Wend.,  296;  McPherson  v. 
Rathbone,  7  Wend.,  216 ;  Jackson  v.  Marsh,  1  Cai., 
152 ;  People  v.  Holbrook,  13  Johns.,  90 ;  Hardin  v. 
Kretsinger,  17  Johns.,  293 ;  Story  v.  Patten,  3  Wend., 
486 ;  People  v.  Smith,  20  Johns..  63 ;  Wilson  v.  Gale, 
4  Wend.,  623 ;  Forward  v.  Harris,  30  Barb.,  338 ;  Ed- 
wards v.  Bonneau,  1  Sandf .,  610 ;  Lawson  v."  Bach- 
man,  81  N.  Y.,  616. 
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sideration  in  fact,  as  where  money  is  actually  lent 
and  received  by  the  borrower,  yet  the  security  be- 
ing absolutely  void,  no  action  can  be  maintained 
upon  it,  nor  is  it  evidence  of  indebtedness  upon  the 
strength  of  which  the  law  will  imply  a  promise  on 
the  part  of  the  borrower  to  pay  the  amount  actu- 
ally received  by  him.  The  express  promise  being 
absolutely  void,  no  implied  obligation  can  spring 
from  it. 

If,  however,  the  contract  is  mutually  abandoned, 
and  the  securities  are  canceled  or  destroyed  so  that 
they  can  never  be  made  the  foundation  of  an  ac- 
tion, and  the  borrower  subsequently  promises  to 
pay  the  amount  actually  received  by  him,  such 
promise  is  legal  and  binding,  but  as  long  as  the  usu- 
rious contract  remains  in  force,  unrescinded  by  the 
parties,  a  promise  to  repay  the  sum  actually  bor- 
rowed cannot  be  enforced. 

Where  there  is  an  usurious  agreement  upon  the 
loan  of  money  it  is  immaterial  whether  the  unlawful 
excess  be  actually  paid,  or  only  promised  to  be  paid; 
in  either  case  the  contract  is  void. 

Where  the  pleadings  give  notice  to  a  party  to  be 
prepared  to  produce  a  particular  instrument  at  the 
trial,  if  necessary  to  contradict  the  evidence  of  his 
•opponent,  notice  to  produce  the  instrument  is  not 
necessary. 

Notice  to  produce  a  paper  given  after  the  com- 
mencement of  a  circuit,  and  4  days  previous  to  the 
trial,  where  the  residence  of  the  plaintiff  is  within  12 
miles  of  the  place  of  trial,  is  sufficient. 

And  it  seems  that  when  the  paper  is  so  near  to  the 
place  where  the  court  is  sitting,  that  it  can  be  ob- 
tained without  delaying  the  trial,  and  without  ma- 
terial inconvenience  to  the  party,  a  notice  given 
after  the  trial  has  commenced  would  be  deemed 
sufficient. 

So  where,  from  the  nature  of  the  instrument,  or 
from  its  connection  with  the  cause,  it  may  fairly  be 
presumed  to  be  in  the  possession  of  the  party  or  his 
counsel  in  court,  it  seems  he  would  be  held  bound 
5O6*]  to  produce  it  upon  demand  *in  court,  or  evi- 
dence of  its  contents  would  be  received,  unless  the 
fact  of  its  being  in  court  was  denied  under  oath. 

Citations—  17  Johns.,  393;  13  Johns.,  92  ;  Phil.  Ev., 
390,  391:  3  Wend.,  300;  5  Wend..  597;  2  Ves.,  567;  2  Bro. 
<?h.  Gas.,  649  ;  1  Johns.  Ch.,  367  :  1  Camp.  N.  P.,  165, 
note  ;  2  Taunt.,  182  ;  19  Johns.,  147;  6  East,  241. 


was  an  action  of  assumpsit,  tried  at  the 
-  Cayuga  Circuit  in  Dec.,  1832,  before  the 
Hon.  Daniel  Moseley,'  one  of  the  Circuit  Judges. 
The  plaintiff  declared  on  a  note  given  to  him 
by  the  defendant  for  $400,  with  use,  dated 
June  11,  1828.  The  declaration  also  contained 
the  common  money  counts.  The  defendant 
pleaded  the  general  issue,  and  gave  notice  that 
he  would  prove  on  the  trial  that  the  note  de- 
clared on  was  given  in  pursuance  of  an  usuri- 
ous contract,  whereby  it  was  agreed  that  he 
should  pay  to  the  plaintiff  at  the  rate  of  10  per 
cent,  per  annum,  for  the  loan  of  $400  for  6 
months;  that  he  accordingly  made  the  note  de- 
clared upon,  in  which  interest  was  reserved  at 
the  rate  of  7  per  cent,  per  annum,  and  that  for 
the  balance  of  the  10  per  cent,  he  made  and 
delivered  to  the  plaintiff  a  note  for  $6  ;  thus 
securing  to  the  plaintiff  $20  for  the  use  of  $400 
for  6  months.  On  the  trial,  the  making  of  the 
note  for  $400  was  proved  and  the  plaintiff 
rested.  The  defendant  then  proved  that  the 
note  was  given  upon  a  loan  of  $400  made  to 
him  by  the  plaintiff,  and  that  he  agreed  to  pay 
interest  therefor  at  the  rate  of  10  per  cent  per 
annum.  He  also  offered  to  prove  that  at  the 
time  of  the  making  of  the  note  for  $400  he  gave 
a  note  of  $6  to  the  plaintiff  for  the  extra  in- 
terest. The  plaintiff  objected  to  such  proof, 
unless  the  defendant  produced  the  note,  or 
showed  that  notice  had  been  given  to  him  to 
produce  it.  It  was  then  proved  that  since  the 
•commencement  of  the  circuit,  and  4  days  pre- 
vious to  the  trial,  notice  to  produce  the  note 
had  been  given  to  the  plaintiff,  whose  residence 
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was  about  12  miles  from  the  place  of  trial.  It 
was  objected  that  the  notice  was  not  given  in 
season,  and  the  judge  sustained  the  objection 
and  excluded  the  testimony.  The  defendant 
further  proved  by  one  Corey,  that  in  the  winter 
of  1829,  the  plaintiff  told  the  witness  that  he  had 
let  the  defendant  have  $400  and  had  charged 
him  only  10  per  cent,  interest  for  the  first  6 
months,  but  if  the  defendant  kept  the  money 
any  longer,  he  must  pay  him  14  per  cent.  The 
plaintiff  then  proved  that  in  the  spring  of  1830 
he  sent  an  *agent  to  demand  of  thede-  [*5O7 
fendant  security  for  the  payment  of  the  $400, 
and  the  defendant  then  acknowledged  that  he 
had  received  the  $400  from  the  plaintiff  and 
meant  to  pay  him  as  soon  as  he  could;  but  de- 
clined giving  a  mortgage  on  his  farm.  Noth- 
ing was  then  said  about  interest  except  the  in- 
terest on  the  $400  note.  The  judge  charged 
the  jury  that  if  the  note  for  $400  was  given 
upon  an  agreement  by  the  defendant  to  pay  10 
per  cent,  interest  for  the  loan  of  that  sum 
or  any  other  rate  exceeding  7  per  cent,  per  an- 
num, the  note  was  void  ;  that  the  evidence  of 
the  giving  of  the  other  note  to  consummate  the 
usurious  agreement  was  defective  for  the  want 
of  its  production;  that  the  defendant,  however, 
relied  upon  the  admission  made  by  the  plaintiff 
to  Corey,  of  the  terms  of  the  loan ;  but  in  con- 
sidering such  testimony  he  instructed  them  not 
to  take  into  consideration  what  had  been  said 
in  regard  to  the  other  note  ;  that  the  plaintiff 
relied  for  a  recovery  upon  the  subsequent  prom- 
ise of  the  defendant  to  pay  the  debt;  and  he  in- 
structed the  jury  that  if,  from  the  testimony  of 
Dr.  Merriman  (the  agent  who  called  for  secu- 
rity), they  should  be  satisfied  that  the  defendant 
had  subsequently  promised  to  pay  the  debt,  the 
loaning  of  the  money  was  a  sufficient  consid- 
eration to  uphold  the  promise  for  the  sum  act- 
ually borrowed.  The  jury  found  for  the  plaint- 
iff the  amount  of  the  note  with  lawful  interest. 
The  defendant  moves  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  judge 
erred  in  excluding  evidence  of  the  note  for  $6, 
alleged  to  have  been  given  for  the  extra  inter- 
est, at  the  same  time  when  the  principal  note, 
on  which  the  suit  is  brought,  was  given.  The 
defendant,  in  the  notice  attached  to  his  plea, 
set  forth  minutely  all  the  particulars  of  the 
transaction  and,  among  other  things,  stated 
that  the  usurious  interest  was  embraced  in  this 
$6  note,  setting  out  its  date  and  tenor.  This 
brings  the  case  within  the  principle  that  where 
the  form  of  the  action,  or  of  *the  plead-  [5O8 
ings  gives  the  party  notice  to  be  prepared  to 
produce  a  written  instrument,  no  other  notice 
to  produce  it  is  necessary.  The  case  of  Hardin 
v.  Kretzinger,  17  Johns.,  293,  is  precisely  in 
point.  That  was  an  action  of  covenant  upon  a 
sealed  contract,  whereby  the  plaintiff  agreed 
to  sell  and  convey  to  the  defendant  a  certain 
lot  of  land ;  in  consideration  of  which  the  de- 
fendant covenanted  to  pay  the  plaintiff  $1,600 
— $400  to  be  paid  down  in  money,  and  $150  at 
the  same  time  in  obligations,  and  the  residue 
to  a  third  person.  The  breach  alleged  was, 
the  non-payment  of  the  $150  in  obligations. 
The  defendant  alleged  that  they  had  been  de- 
livered and  accepted  by  the  plaintiff,  and  of- 
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fered  to  prove  it.  The  plaintiff's  counsel  ob- 
jected to  giving  evidence  of  the  receipt  of  the 
notes  by  the  plaintiff,  -without  a  notice  to  pro- 
duce them.  The  objection  was  overruled  by  the 
judge,  and  upon  a  motion  for  a  new  trial,  the 
decision  of  the  judge  upon  this  point  was  sus- 
tained. Ch.  J.  Spencer  observed  that  the  case 
did  not  state  the  nature  of  the  pleadings;  but 
as  the  evidence  was  not  objected  to  on  the 
ground  that  it  was  not  admissible  under  the 
pleadings,  it  was  to  be  intended  that  the  de- 
fendant either  pleaded  or  gave  notice  that  he 
would  give  in  evidence  that  he  had  delivered 
to  the  plaintiff  obligations  to  the  amount  of 
$150,  in  pursuance  of  the  contract,  and  which 
were  accepted  by  him;  and  that  then  the  prin- 
ciple applied,  that  where  the  form  of  the  ac- 
tion, or  of  the  pleadings,  gives  notice  to  the 
opposite  party  to  be  prepared  to  produce  a  par- 
ticular instrument,  if  necessary  to  contradict 
the  evidence  of  the  other  party,  notice  to  pro- 
duce the  instrument  is  not  necessary,  as  was 
held  in  the  People  v.  Holhrook,  13  Johns.,  92. 
See,  also,  Phil.  Ev.,  390,  391.  And  he  re- 
marked, that  as  the  form  of  the  pleadings  gave 
the  plaintiff  notice  that  the  defendant  alleged 
that  he  had  received  and  had  in  his  possession 
obligations  to  the  amount  of  $150,  he  was 
bound,  if  he  would  deny  or  falsify  the  allega- 
tion, to  have  come  prepared  to  produce  them. 
The  two  cases  are  precisely  analogous,  except 
that  here  there  is  no  room  for  presumption,  as 
to  the  pleadings  and  notice,  for  they  are  set  out 
at  length. 

But  if  notice  to  the  plaintiff  to  produce  this 
note  had  been  necessary,  that  given  during  the 
5O9*]  circuit  was  sufficient,  according  *to  the 
facts  appearing  upon  the  case.  The  party  is 
to  have  reasonable  notice,  according  to  the  cir- 
cumstances of  each  particular  case.  Where 
the  paper  is  in  court,  or  so  near  the  place  where 
the  court  is  sitting  that  it  can  be  obtained  with- 
out delaying  the  trial  and  without  material  in- 
convenience to  the  party,  a  notice  given  after 
the  trial  has  commenced  is  sufficient ;  and  where, 
from  the  nature  of  the  instrument,  or  from  its 
connection  with  the  cause,  it  may  fairly  be  pre- 
sumed to  be  in  the  possession  of  the  party  or 
his  counsel  in  court,  he  ought  affirmatively  to 
deny  the  fact,  or  the  notice  should  be  held 
good.  Such,  I  think,  was  this  case;  from  the 
connection  of  the  $6  note  with  the  principal  note 
on  which  the  suit  was  brought,  it  probably  was 
in  the  possession  of  the  attorney  or  the  party 
in  court ;  and  he  was  bound  to  produce  it, 
or  receive  evidence  of  its  contents,  unless  he 
would  deny  the  fact  under  oath.  This  was 
not  done.  Neither  a  party  nor  his  attorney  is 
bound  to  leave  the  court  and  go  for  papers  or 
books  at  a  distance,  Ins.  Co.  v.  Cadwell,  3 
Wend.,  300;  and  the  sufficiency  of  the  notice 
must  be,  to  a  considerable  extent,  a  matter  of 
discretion  with  the  judge,  depending  upon  the 
particular  circumstances  of  each  case. 

As  to  the  charge  of  the  judge,  in  the  course 
of  the  trial  the  plaintiff  proved,  by  Titus  Mer- 
riman,  that  he,  the  witness,  as  the  agent  of  the 
plaintiff,  called  on  the  defendant,  in  the  spring 
of  1830,  for  the  purpose  of  obtaining  security 
for  the  note  Hammond  held  against  him.  The 
defendant  was  unwilling  to  give  a  mortgage  of 
his  farm;  but  in  the  course  of  conversation  in 
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relation  to  the  note,  acknowledged  having  re- 
ceived the  $400,  and  said  he  meant  to  pay  it  as 
soon  as  he  could;  that  he  had  never  denied  the 
debt,  and  meant  to  pay  it,  and  did  not  blame 
the  plaintiff  for  wanting  security.  The  defend- 
ant had  previously  proved  by  Calvin  Corey, 
after  the  evidence  in  relation  to  the  $6  note  had 
been  rejected,  that  he  heard  the  plaintiff  say 
that  he  let  the  defendant  have  $400,  and  only 
charged  him  10  per  cent,  for  the  first  6 months. 
This  was  about  the  time  the  first  6  months  were 
put.  The  plaintiff  said  if  the  defendant  kept 
it  any  longer,  he  must  pay  14  per  cent.  This 
was  the  forepart  of  the  *winter,  after  [*51O 
June,  1828,  when  the  note  bears  date.  He  said 
it  was  done  at  Syracuse,  and  that  Enos  D.  Hop- 
ping did  the  business.  The  judge  charged  the 
jury  that  if  the  note  on  which  the  suit  was 
brought  was  given  upon  an  agreement  to  loan 
$400  at  10  per  cent.,  or  any  other  sum  more 
than  7,  the  note  was  void,  and  the  action  could 
not  be  sustained;  that  the  evidence  (of  usury) 
arising  from  the  $6  note  said  to  have  been  giv- 
en at  the  time,  to  consummate  the  corrupt  or 
usurious  agreement  was  deficient,  from  the 
non-production  of  that  note;  but  that  the  de- 
fendant relied  upon  the  subsequent  admission 
made  by  the  plaintiff  of  the  terms  of  the  loan, 
as  testified  to  by  Corey.  In  considering  Corey's 
testimony,  they  would  not  take  into  considera- 
tion what  had  been  said  in  regard  to  the  other 
note;  and  that  the  plaintiff  relied  upon  a  sub- 
sequent promise  of  the  defendant  to  pay  the 
debt.  And  he  advised  the  jury,  that  if,  from 
the  testimony  of  Doctor  Merriman,  they  should 
be  satisfied  that  the  defendanthad  subsequently 
promised  to  pay  the  debt,  the  loaning  of  the- 
money  was  a  sufficient  consideration  to  uphold 
the  promise  for  the  sum  actually  borrowed. 
Excluding  from  consideration  all  reference  to- 
the  $6  note,  the  evidence  in  relation  to  the 
usury  stands  thus  :  1.  The  testimony  of  Enos 
D.  Hopping,  who  was  present  when  the  loan 
was  made,  that  the  plaintiff  asked  14  per  cent, 
interest,  but  finally  agreed  to  take  10  per  cent.  ; 
but  that  the  defendant  actually  received  from 
the  plaintiff  $400,  the  face  of  this  note;  2.  The 
admission  of  the  defendant  himself  that  he  re- 
ceived from  the  plaintiff  $400,  the  face  of  the 
note;  and  3.  The  testimony  of  Corey  that  the 
plaintiff  admitted  that  he  let  the  defendant 
have  $400,  and  only  charged  him  10  per  cent, 
for  the  first  6  months.  Upon  this  evidence,  I 
think  the  jury  might  well  have  found  the  note 
usurious.  The  plaintiff's  admission  to  Corey, 
standing  by  itself,  is  abundantly  sufficient  to 
establish  the  usury;  and  the  fact  that  the  de- 
fendant actually  received  $400,  the  face  of  this 
note,  is  in  no  respect  inconsistent  with  the 
plaintiff's  admission  that  the  transaction  was 
usurious.  In  order  to  make  out  usury,  it  is 
not  necessary  to  show  affirmatively  how  the 
excess  above  lawful  interest  was  paid  or  se- 
cured. In  this  case  we  are  left  entirely  at  lib- 
erty to  presume  *that  it  was  actually  [*5 1  1 
refunded,  or  secured  by  a  separate  instrument. 
The  plaintiff  admitted  that  he  charged  10  per 
cent,  upon  the  loan,  and  it  is  entirely  immate- 
rial whether  the  unlawful  excess  was  actually 
paid,  or  only  promised  to  be  paid;  it  was  all 
one  transaction  or  contract,  and  the  whole  was 
void.  The  jury,  however,  may  have  thought 
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otherwise;  and  it  is  impossible  to  say  whether 
they  found  for  the  plaintiff  on  the  ground  that 
the  note  was  infected  with  usury,  or  upon  the 
strength  of  the  defendant's  subsequent  promise 
to  pay  it,  admitting  the  contract  to  have  been 
originally  usurious. 

The  Statute  against  Usury  renders  any  con- 
tract infected  with  it  utterly  void  ;  but  if  the 
usurious  security  was  given  in  part  for  a  pre- 
existing valid  debt,  that  debt  is  not  destroyed 
by  the  illegal  security.  It  may  still  be  recov- 
ered upon  the  strength  of  the  original  conside- 
ration, without  any  reference  to  the  subsequent 
usurious  contract.  Rice  v.  Welling.  5  Wend., 
597,  and  authorities  cited.  In  every  usurious 
contract  there  is  a  good  consideration  in  part 
for  the  promise  to  fulfill  it.  The  borrower 
actually  receives  the  money  of  the  lender, 
yet  the  security  being  absolutely  void,  no  ac- 
tion can  be  maintained  upon  it ;  nor  is  it  evi- 
dence of  an  indebtedness,  upon  the  strength  of 
which  the  law  will  imply  a  promise, on  the  part 
of  the  borrower,  to  repay  the  amount  actually 
received  by  him.  The  express  contract  being 
absolutely  void,  no  implied  obligation  can 
spring  from  it.  The  lender  cannot  waive  or 
abandon  the  usurious  agreement,  so  far  as  it  is 
illegal,  and  enforce  it  for  the  residue.  The 
contract  is  one ;  no  matter  what  the  nature  or 
number  of  the  securities  may  be,  all  are  void. 
Although  one  security  may  be  given  for  the 
amount  actually  loaned,  and  another  for  the 
usurious  excess,  the  one  is  as  void  as  the  other. 
The  contract  cannot  be  broken  up  and  resolved 
into  its  original  parts  or  elements,  so  as  to  get 
rid  of  the  illegal  taint,  without  the  consent  of 
both  parties.  But  if  it  is  mutually  abandoned, 
and  the  securities  are  canceled  or  destroyed, so 
that  they  can  never  be  made  the  foundation  of 
an  action, and  the  borrower  subsequently  prom- 
ises to  pay  the  amount  actually  received  by 
him,  such  promise  is  legal  and  binding.  It  is 
founded  upon  an  equitable  and  moral  obliga- 
tion, which  is  sufficient  to  support  an  express 
512*]  promise.  *The  money  actually  lent, 
when  legally  separated  from  the  usurious 
premium,  is  a  debt  in  equity  and  conscience, 
and  ought  to  be  repaid.  This  is  the  settled 
doctrine  of  a  court  of  equity  ;  for  there  the 
borrower  will  not  be  relieved  from  an  usurious 
contract,  except  upon  the  condition  of  refund- 
ing the  money  lent,  with  legal  interest.  2  Ves., 
567  ;  2  Bro.  Ch.  Cas.,  649  ;  1  Johns.  Ch.  Cas., 
367.  But  as  long  as  the  usurious  contract  re- 
mains in  force,  and  unrescinded  by  the  parties, 
a  promise  to  repay  the  sum  actually  borrowed, 
or  any  part  of  it.cannot.I  apprehend, be  legally 
binding  on  the  borrower.  It  is  but  a  promise 
to  perform  pro  tanto  the  original  agreement, 
every  part  and  parcel  of  which  is  infected  with 
usury.  It  is  well  settled,  in  relation  to  the  doc- 
trine of  usury,  that  a  change  of  the  securities 
does  not  vary  the  contract  between  the  original 
parties.  Thus,  if  the  usurious  security  be  a 
promissory  note,  that  note  may  be  renewed 
again  and  again,  and  it  will  still  remain  usu- 
rious. 

Suppose,  then  (which  is  alleged  to  have  been 
the  fact  in  this  case),  that  one  note  is  given  for 
the  money  actually  loaned,  and  another  for  the 
usurious  premium,  and  these  are  taken  up  and 
new  notes  given  in  their  stead — it  will  not  be 
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contended  that  the  original  character  of  the 
transaction  is  changed.  Both  notes  are  still 
usurious  and  void  ;  and  yet  here  is  a  new  ex- 
press promise  in  writing  to  pav  the  amount 
actually  borrowed.  It  will  hardly  be  contend- 
ed that  a  mere  verbal  promise  to  pay  it  would 
be  of  greater  legal  obligation.  The  difficulty 
is,  as  has  been  remarked, that  the  taint  of  usury 
pervades  every  part  of  the  transaction  (the 
premium  note  no  more  than  the  other) ;  and 
until  it  is  purified  from  that  infection, by  a  vol- 
untary surrender  and  acceptance  of  the  usuri- 
ous security,  or  it  is  otherwise  legally  annulled, 
every  promise  to  pay  the  original  consideration, 
or  any  portion  of  it,is  but  a  promise  to  perform 
an  usurious  contract,  and  is  utterly  void.  It 
will  accordingly  be  found,  that  in  all  the  cases 
where  the  new  promise  has  been  held  to  be 
binding,  the  original  usurious  contract  was 
either  surrendered  or  annulled,  and  the  new 
promise  was  subsequently  made  to  pay  the 
amount  actually  received.  Thus,  in  Wright  v. 
Wheeler,  1  Camp.  .ZV.  P.,  165,  note,  the  plaintiff, 
in  1791,  lent  the  defendant  £1,000,  for  which 
*the  defendant  gave  his  bond,  with  [*513 
lawful  interest.  The  defendant  also  agreed  to 
give  the  plaintiff  a  salary  of  £50  a  year,  as  a 
clerk  in  his  brewery.  It  was  not  intended  that 
the  plaintiff  should  perform  any  service  there, 
but  the  salary  was  a  mere  shift  to  give  the 
plaintiff  10  per  cent,  interest  for  his  money.  In 
1793,  one  year's  salary  having  been  paid,  the 
parties  agreed  that  it  should  be  deducted  from 
the  principal,  the  deed  securing  the  salary  be 
canceled,  and  a  new  bond  given  for  the  remain- 
ing principal,  with  5  per  cent,  interest,  which 
was  accordingly  done  ;  and  an  action  having 
been  brought  upon  the  bond,  the  defense  of 
usury  was  set  up.  But  Lawrence,  J.,  before 
whom  the  cause  was  tried,  held,  that  as  the 
usurious  contract  had  been  entirely  abrogated 
by  the  parties,  the  second  bond  was  not  made 
to  assure  the  performance  of  that  contract  ; 
that  the  parties  had  rectified  the  error  they  had 
committed,  and  substituted  for  an  illegal  con- 
tract one  that  was  perfectly  fair  and  legal — to 
the  enforcing  of  which  there  was  no  objection. 
It  will  be  observed,  that  here  the  usurious 
premium  having  been  paid  was  actually  re- 
funded ;  and  if  it  had  not  been,  it  is  very  clear 
that  the  error  could  not  have  been  said  to  have 
been  rectified,  and  that  the  last  bond  would 
have  been  held  as  usurious  as  the  first.  So  in 
Barnes  v  Headley,  2  Taunt.,  182,  which  was  an 
issue  out  of  chancery,  the  usurious  securities 
given  for  a  loan  were  destroyed  by  the  mutual 
consent  of  the  parties,  and  a  new  account  was 
stated,  excluding  all  usurious  interest  ;  which 
the  defendant  acknowledged  to  be  due  to  the 
plaintiff,  and  promised  to  pay.  The  question 
submitted  to  the  judge  was,  whether  the  plaint- 
iff could  recover  the  balance  thus  acknowl- 
edged, on  the  strength  of  the  new  promise. 
After  two  very  elaborate  arguments  by  coun- 
sel, it  was  held  that  the  plaintiffs  were  entitled 
to  recover.  So  in  Early  v.  MaJum,  19  Johns., 
147,  the  plaintiff  lent  the  defendant  certain 
sums  of  money,  for  which  the  defendant  gave 
a  bond  and  warrant  of  attorney,  in  which  bond 
was  included  usurious  interest.  A  judgment 
was  entered  upon  the  bond  and  warrant  of  at- 
torney, which  was  subsequently  set  aside  on 
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motion.on  the  ground  of  usury.  The  defendant 
5 1 4*]af  terwards  promised  *to  pay  the  plaintiff 
the  original  sum  actually  borrowed, but  not  the 
usurious  interest.  On  this  promise  the  suit 
was  brought.  At  the  trial,  the  plaintiff  pro- 
duced the  original  securities  which  had  been 
given  by  the  defendant,  and  offered  to  deliver 
them  up  to  be  canceled.  It  was  contended,  on 
behalf  of  the  defendant,  that  the  new  prom- 
ise was  not  binding,  because  the  usurious  se 
curities  were  not  then  surrendered,  and  were 
not  offered  to  be  surrendered  until  the  trial. 
To  this  it  was  answered  by  Judge  Spencer.who 
delivered  the  opinion  of  the  court,  that  the  de- 
fendant having  procured  the  judgment  entered 
on  the  bond  to  be  set  aside,  on  the  ground  that 
the  bond  was  void  for  usury,  he  could  not  be 
permitted  to  say  that  it  was  still  a  subsisting 
instrument.  He  had  concurred  with  the  court 
in  pronouncing  it  void,  and  the  plaintiff  ad- 
mitted it  to  be  so,  and  produced  it  in  court, 
with  an  offer  to  cancel  it.  The  new  promise 
was  made  after  the  bond  had  thus  been  pro- 
nounced void.  Vide  6  East,  241.  Upon  the 
main  question,  whether  the  new  promise  was 
supported  by  a  good  consideration,  it  was  held 
that  the  money  lent,  was  a  debt,  in  equity  and 
conscience,  which  would  support  an  express 
promise  to  pay  it,  after  the  usurious  contract 
had  been  rescinded,  and  the  security  delivered 
up  and  canceled.  The  decision  was  put  upon 
the  authority  principally  of  Barnes  v.  Headley, 
and  cases  cited.  I  have  met  with  no  authority 
which  countenances  the  idea  that  a  promise  to 
pay  the  amount  actually  received  by  the  bor- 
rower, made  while  the  original  usurious  con- 
tract remains  uncanceled,  is  of  any  legal  force 
or  obligation,  and  can  be  made  the  foundation 
of  an  action.  The  proposition  seems  to  me  to 
be  at  war  with  the  fundamental  principles  ap- 
plicable to  the  doctrine  of  usury. 

In  the  case  now  under  consideration,  there 
is  no  evidence  that  the  original  contract, what- 
ever it  may  have  been,  had  been  abandoned  or 
modified  by  the  parties,  so  as  to  get  rid  of  the 
usury,  if  any,  which  infected  it.  The  judge, 
therefore,  erred  in  charging  the  jury,  that  if 
they  should  be  satisfied  that  the  defendant  had 
subsequently  promised  to  pay  the  debt,  the 
loaning  of  the  money  was  a  sufficient  consider- 
ation to  uphold  the  promise  for  the  sum  actu- 
ally borrowed.  He  should  have  instructed 
them,  that  if  they  found  the  original  contract 
5 1 5*]  *to  have  been  usurious,  the  subsequent 
promise  of  the  defendant  to  perform  it,  or  to 
pay  any  portion  it  (it  not  having  been  aban- 
doned or  rescinded  by  the  parties),  was  but  a 
promise  to  perform  an  usurious  agreement,and 
was  as  illegal  as  the  original  undertaking. 

On  all  these  grounds,  therefore, a  new  trial  must 
be  granted. 

Uwriou*  security.  Cited  in-28  N.  Y.,  337  :  1  Abb. 
N.  S.,  149 ;  1  Rob.,  39. 

Abandonment  of  security,  and  subsequent  promise. 
Cited  in-26  N.  Y.,  610 ;  91  N.  Y.,  132, 133 ;  1  Hun,  170; 
3  T.  &  C.,  704  ;  20  Wis.,  678. 

Pre-existina  valid  debt— Not  destroyed  by  illegal  se- 
curity. Cited  in— 36  N.  Y.,  521;  37  N.  Y.,  446,  496 ;  2 
Abb.  App.  Dec.,  425  ;  4  Trans.  App.,  204 ;  5  Trans. 
App.,  63 ;  46  Barb.,  180. 

Notice  to  produce  paper  —  Evidence  of  contents. 
Cited  in— 2  Hilt.,  436 ;  21  Wis.,  330. 

Security  void  in  part  is  void  in  toto.    Cited  in— 5 
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Trans.  App.,  58 ;  1  Abb.  N.  S.,  149 ;  4  Abb.  N.  S.,  390  ; 
1  Bob.,  39. 
Also  cited  in— 10  Barb.,  488 ;  12  Barb.,  363;  20 Barb., 
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WEMPLE  ».  JOHNSON. 

Suit  on  Judgment — Certiorari  to  Remove  Jus- 
tice's Judgment  may  be  Pleaded  in  Abatement 
— Pleading —  Waiver. 

The  suing  out  of  a  certiorari,  to  remove  a  justice's 
judgment,  may  be  pleaded  in  answer  to  a  declara- 
tion in  debt  upon  such  judgment,  although  the  cer- 
tiorari is  not  sued  out  until  after  the  commence- 
ment of  the  suit  on  the  judgment. 

As  a  general  rule,  such  defense  should  be  pleaded 
in  abatement ;  but  where,  in  a  suit  in  a  justice's 
court,  the  defendant  added  notice  of  such  defense 
to  the  plea  of  the  general  issue,  instead  of  pleading 
it  in  abatement,  and  the  plaintiff,  at  the  joining  of 
the  issue,  did  not  object  to  the  form  of  the  plead- 
ings; it  was  held,  that  he  could  not  subsequently 
object,  in  the  C.  P.  to  which  the  cause  was  removed 
by  appeal,  that  the  defense  was  available  only  by 
plea  in  abatement. 

Citations— 2  Johns.  Cas.  312 ;  1  Archb.  Pr.,  242 ;  1 
Ld.  Raym.,  47 ;  2  R.  S.,  234,  sec.  48 ;  256,  sec.  176 ;  1 
Bac.  Abr.,  570,  G;  3  Cai.,  275. 

TERROR  from  the  Montgomery  C.  P.  May 
-LJ  20,  1833,  Wemple  commenced  a  suit  in  a 
justice's  court  against  Johnson,  and  May  29 
declared  in  debt  on  a  justice's  judgment,  ren- 
dered in  his  favor  against  the  defendant  May 
10,  1833,  for  $25  damages,  and  $2.63  costs. 
The  defendant  pleaded  the  general  issue,  and 
gave  notice  that,  on  the  trial  of  the  cause,  he 
would  prove  that  May  22, 1833,  &  certiorari  TV &s 
allowed  by  the  first  judge  of  Montgomery  C. 
P.,  removing  the  judgment  whereon  the  ac- 
tion was  brought  into  the  C.  P. ;  and  that  such 
certiorari  was  served  on  the  justice  rendering 
the  judgment,  May  29,  previous  to  the  joining 
of  the  issue  on  that  day.  The  justice  rendered 
judgment  for  the  plaintiff.  The  defendant  ap- 
pealed. On  the  trial  in  the  C.  P. ,  after  proof 
of  the  judgment,  the  defendant  produced  the 
certiorari  referred  to  in  his  notice, allowed  May 
22,  1833,  and  also  produced  the  bond  required 
to  be  given  *on  the  allowance  of  a  cer-  [*5 1 6 
tiorari,  bearing  date  and  approved  on  the  day 
of  the  allowance  of  the  certiorari;  and  proved 
that  the  affidavit  upon  which  the  certiorari 
was  allowed,  the  certiorari  and  the  bond  were 
served  upon  the  justice  who  rendered  the 
judgment  declared  upon,  a  few  hours  previous 
to  the  joining  of  the  issue  in  the  action  upon 
the  judgment.  The  plaintiff  objected  to  this 
evidence  as  inadmissible,  because  the  certiorari 
was  not  allowed  until  after  the  commence- 
ment of  the  suit  upon  the  judgment;  because 
the  notice  was  not  sufficient  to  authorize  such 
proof,  inasmuch  as  it  was  not  therein  stated 
that  the  certiorari  was  brought  before  the  com- 
mencement of  the  suit,  or  that  the  necessary 
steps  had  been  taken  to  render  it  a  stay  of  exe- 
cution; and  because  the  matters  relied  upon  by 
the  defendant.if  available.could  be  plead  only 
in  abatement,  and  not  in  bar  of  the  action.  The 
objections  however  were  overruled,  and  the 
evidence  received;  and  the  jury,  under  the 
charge  of  the  court,  found  a  verdict  for  the  de- 
fendant, on  which  judgment  was  rendered. 
The  plaintiff  sued  out  a  writ  of  error. 
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Mr.  D.  P.  Corey,  for  plaintiff  in  error. 
Mr.  J.  Morrell,  for  defendant  in  error. 

By  the  Court,  Nelson,  /.  A  writ  of  error 
pending  may  be  pleaded  in  abatement,  to  an 
action  of  debt  on  a  judgment,  if  it  be  stated 
that  it  was  brought  prior  to  the  commence- 
ment of  the  suit  on  the  judgment,  and  that  the 
requisite  steps  have  been  taken  to  render  it  a 
•aupersedeas  to  an  execution,  2  Johns.  Gas.,  312; 
or  the  court  will  stay  the  proceedings  on  a 
proper  application,  1  Archb.  Pr.,  242.  The 
action  of  debt  on  judgment  is  usually  unnec- 
essary and  vexatious,  and  is  and  should  be  dis- 
couraged by  the  courts.  1  Ld.  Raym.,  47. 

The  service  of  a  certiorari  and  of  the  affida- 
vit upon  which  it  is  allowed,  and  of  the  bond 
required  by  the  statute,  upon  the  justice  ren- 
dering the  judgment,  stays  the  execution,  if 
not  already  issued;  and,  if  issued,  the  certifi- 
cate of  the  justice  suspends  the  execution  of  it 
in  the  hands  of  the  constable,  2  R.  S.,  256,  sec. 
176.  The  first  clause  of  this  section  is  mere- 
517*]  ly  *declaratory  of  the  common  law 
effect  of  the  writ,  1  Bac.  Abr. ,  570,  G,  as,  after 
the  cei'tiorari,  nothing  remained  before  the  jus- 
tice authorizing  the  execution.  It  seems  to  be 
settled  that  a  plea  in  abatement  must  aver  that 
that  the  writ  of  error  was  brought  before  the 
commencement  of  the  action  on  the  judgment. 
The  strict  application  of  this  rule  would  always 
defeat  the  plea  in  a  case  like  this,  as  the  suit 
may  be  commenced  as  soon  as  judgment  is  ren- 
dered. To  give  effect,  therefore,  to  the  above 
provisions  of  the  statute  in  reference  to  the 
certiorari,  and  inasmuch  as  the  summary  reme- 
dy of  staying  execution  is  inapplicable  to  jus- 
tice's courts,  we  feel  ourselves  bound  to  say, 
that  the  issuing  of  a  certiorari,  in  pursuance  of 
the  provisions  of  the  Act,  constitutes  a  good 
defense  to  the  action.  The  short  period  with- 
in which  the  certiorari  must  be  sued  out,  and 
the  security  required  to  be  given  for  debt 
and  costs,  guard  the  rights  of  the  defendant  in 
error,  and  remove  every  pretense  for  a  new 
suit  on  the  judgment. 

The  general  rule,  undoubtedly,  is,  that  a  de- 
fense of  this  nature  must  be  pleaded  in  abate- 
ment; but  considering  the  great  informality  of 
pleadings  in  justice's  courts,  and  the  uniform 
indulgence  extended  to  them, we  feel  ourselves 
warranted  in  holding  the  notice  accompany- 
ing the  general  issue  in  this  case  sufficient. 
The  pleadings  before  justices  may  be  either 
verbal  or  written.  2  R.  S.,  234,  sec.  48.  By  al- 
lowing them  to  be  verbal,  it  is  obvious  that 
the  Legislature  intended  to  dispense  with  all 
form,  except  what  was  necessary  to  advise  the 
opposite  party  of  the  nature  of  the  matters  re- 
lied on.  It  was  not  contemplated  that  the  jus- 
tice should  attend  to  the  technicality  of  special 
pleading;  indeed  the  statute  only  requires  him 
to  notice  the  substance  of  the  pleadings,  when 
put  in  verbally.  It  may  be  added  that  special 
pleadings  in  justice's  courts  are  discounte- 
nanced, as  is  strikingly  illustrated  in  the  case 
of  Kline  v.  Husted,  3  Cai.,  275.  Besides,  the 
plaintiff  in  this  case  should  have  objected  to 
the  form  of  the  pleadings  at  the  time  of  the 
joining  of  the  issue. 

Judgment  affirmed. 
WEND.  13. 
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Principal  and  Agent  —  Principal  Liable  for 
Fraud  of  Agent— Sale  of  Diseased  Sheep- 
Measure  of  Damages. . 

Where  an  agent  is  authorized  to  sell  a  flock  of 
sheep,  and  sells  a  portion  of  the  flock  with  knowl- 
edge that  the  sheep  are  diseased,  and  does  not  com- 
municate the  fact  to  the  purchaser,  his  principals, 
although  they  have  no  actual  notice  of  the  fraud, 
are  liable  civiliter  to  respond  in  damages  to  the  pur- 
chaser. 

And  where.  In  such  case,  the  purchaser  mixes  the 
sheep  purchased  with  a  flock  before  owned  by  him, 
and  the  disease  of  the  sheep  sold  is  contagious  and 
is  communicated  to  the  other  flock,  the  claim  of  the 
purchaser  to  damages  is  not  limited  to  the  loss  of 
the  sheep  purchased.but  extends  to  the  other  sheep 
to  which  the  distemper  is  communicated. 

Citations— 1  T.  R.,  16 :  2  Kent,  Com.,  630 : 1  Liver., 
107, 108  ;  Paley.  162, 163 ;  6  Cow.,  324,  a59  ;  15  Johns., 
24;  7  Johns.,  393;  1  Camp.,  127 ;  1  Com.  Cont.,  236, 
242;  15  East,  407,  412  ;  3  T.  R.,  757;  4  T.  R.,  177;  2 
Johns.,  48  ;  Evans,  Poth.,  pt.  1,  ch.  2,  art.  3,  pi.,  166. 

THIS  was  an  action  on  the  case  for  fraud  in 
the  sale  of  sheep,  tried   at  the  Madison 
Circuit,  in  Mar.  1833,  before  the  Hon.  Nathan 
Williams,  then  one  of  the  Circuit  Judges. 

In  Sep.  1831,  one  Stevens,  an  agent  of  the 
defendants,  sold  to  the  plaintiff  a  flock  of  sheep, 
consisting  of  500  ewes  and  7  bucks,  which 
were  mixed  by  the  plaintiff  with  a  flock  which 
he  before  owned  of  548  sheep.  Soon  after  the 
cold  weather  commenced,  the  disease  called 
the  scab  made  its  appearance  among  the  sheep 
bought  of  Stevens,  and  in  the  winter  of  1832 
6  of  the  bucks  and  356  of  the  sheep,  two  thirds 
of  which  number  were  of  the  flock  bought  of 
Stevens.died  of  that  disease.  The  plaintiff  also 
lost  two  thirds  of  all  the  lambs  that  came  from 
the  sheep.  During  the  year  of  1832  the  flock 
was  in  bad  condition;  47  sheep  and  the  re- 
maining buck  died  during  the  winter  of  1833, 
and  the  whole  flock  at  the  time  of  the  trial 
was  infected  with  the  disease.  In  the  winter 
of  1832  the  plaintiff  incurred  considerable  ex- 
pense in  attempting  to  cure  the  sheep.  It  was 
proved  that  the  scab  is  a  contagious  disease, 
and  that  by  putting  a  few  diseased  sheep  into 
a  healthy  flock,  the  whole  will  become  infect- 
ed. The  sheep  sold  by  Stevens  were  part  of  a 
flock  which  had  been  gathered  by  one  Hunt, 
under  an  agreement  between  him  and  the  de- 
fendants, whereby  they  had  agreed  to  furnish 
money,  and  Hunt  his  time  and  services,  in  the 
purchase  of  sheep  and  to  divide  the  profits  and 


NOTE.— Principal  and  agent— General  and  special 
agency— Distinction  between. 

A  general  agent  represents  his  principal  in  all  mat- 
ters generally  pertaining  to  the  business  committed 
to  him,  while  a  special  agent  only  represents  his 
principal  under  a  limited  power  for  a  particular 
purpose.  In  addition  to  the  above  case  of  Jeffrey 
v.  Bigelow,  see  Anderson  v.  Coonley,  21  Wend.,  279 ; 
Com.  Bank  v.  Norton,  1  Hill,  501 ;  Exchange  Bank 
v.  Monteath,  26  N.  Y.,  505;  Johnson  v.  Southworth, 
3  Weekly  Dig.,  319 ;  Nelson  v.  H.  R.  Ry.  Co.,  48  N. 
Y.,  498 ;  Shelton  v.  Merchants'  Dispatch  Trans.  Co., 
59  N.  Y.,  258 ;  Minter  v.  Pacific  Ry.  Co.,  41  Mo.,  503 ; 
T.  W.  &  W.  Ry.  Co.  v.  Rodrigues,47  111.,  188 ;  Cruzan 
v.  Smith,  41  Ind.,  288;  Whitehead  v.  Tuckett,  15 
East,  408.  For  the  effect  of  this  distinction  on  the 
liability  of  the  principal,  see,  Tradesmen's  Bank  v. 
Astor,  11  Wend.,  87,  note. 
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loss.  In  a  flock  of  120  sheep,  purchased  by 
Hunt,  there  were  from  35  to  40  sheep  and  from 
519*]  10  to  15  *lambs  diseased  with  the  scab 
— and,  with  knowledge  of  the  fact,  he  bought 
them  at  a  reduced  price.  Subsequently  he  as- 
signed all  his  interest  in  the  concern  to  the  de- 
fendants, and  delivered  the  possession  of  the 
sheep  to  Stevens,  the  agent  of  the  defendants, 
who  was  sent  by  them  to  take  charge  of  the 
sheep,  and  sell  or  drive  them  home  to  the  east. 
The  flock  was  at  Petersborough,  in  the  Coun- 
ty of  Madison.  There  was  evidence  to  show 
that  Stevens,  previous  to  the  sale  to  the  plaint- 
iff, knew  that  a  portion  of  the  sheep  in  the 
flock  of  the  defendants  were  diseased.  The 
defendants  objected  to  the  proof  which  was 
given  of  the  loss  sustained  by  the  plaintiff,  by 
the  disease  being  communicated  to  the  sheep 
owned  by  him  previous  to  his  purchase  of 
Stevens;  but  the  objection  was  overruled,  and 
the  evidence  admitted.  The  defendants  also, 
on  the  plaintiff  resting  his  cause,  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiff  had 
failed  to  prove  that  the  defendants,  at  the  time 
of  the  sale,  knew  that  the  sheep  were  unsound; 
but  the  judge  refused  to  nonsuit  the  plaintiff, 
ruling  that  knowledge  of  unsoundness  on  the 
part  of  Hunt  rendered  the  defendants  liable. 
After  much  evidence  on  both  sides  as  to  the 
unsoundness  of  the  sheep,  and  knowledge  of 
the  fact  by  Hunt  and  Stevens,  the  cause,  un- 
der the  charge  of  the  court,  was  submitted  to 
the  jury,  who  found  a  verdict  for  the  plaintiff, 
with  $1,525  damages.  The  defendants  ask  for 
a  new  trial. 

Mr.  B.  Davis  Noxon,  for  the  defendants. 

Messrs.Vf.  Crafts  and  J.  A.  Spencer,  for 
the  plaintiff. 

By  the  Court,  Savage,  Gh.  J.  The  defend- 
ants ask  for  a  new  trial  on  several  grounds.  1. 
That  the  sheep  sold  were  not  diseased.  That 
point  was  submitted  to  and  passed  upon  by  the 
jury,  and  their  verdict  is  clearly  according  to 
the  weight  of  testimony.  2.  That  Hunt's  knowl- 
edge that  the  sheep  were  diseased  was  not  no- 
tice to  the  defendants.  Even  if  Hunt  were  the 
mere  agent  of  the  defendants,  notice  to  him 
when  he  purchased  the  sheep  being  the  res 
gesta,  was  notice  to  his  principals.  "  It  must 
be  taken  for  granted,  that  the  principal  knows 
whatever  the  agent  knows."  1  T.  R.,  16,  per 
52O*]  *Ashurst,  J.  But  Hunt  was  a  partner; 
his  knowledge  and  his  acts  were  the  knowl- 
edge and  acts  of  all  the  partners;  and  although 
he  sold  out  his  interest  to  the  defendants  be- 
fore the  sale  to  the  plaintiff,  that  makes  no  dif- 
ference as  to  the  responsibility  of  the  defend- 
ants. Being  partners  with  Hunt,  what  he  knew 
they  knew  ;  and  when  they  extinguished  his 
interest,  they  did  not  devest  themselves  of  their 
previous  knowledge.  Had  they  personally  sold 
the  sheep, without  any  other  actual  knowledge 
than  that  possessed  by  their  former  partner, 
they  would  be  liable  for  a  concealment  of  the 
truth.  Upon  this  ground,  it  is  immaterial 
whether  Stevens  knew  that  the  sheep  were  dis- 
eased and  concealed  in  it  or  not;  but  that  fact 
was  fully  proved. 

Much  was  said,  upon  theargument,aboutthe 
difference  between  the  liability  of  the  principal 
for  the  acts  of  a  general  and  special  agent.  The 
acts  of  a  general  agent  will  bind  his  principal 
460 


while  acting  within  the  general  scope  of  his 
authority;  but  a  special  agent,  acting  under  a 
limited  power,  does  not  bind  his  principal,  un- 
less his  power  is  strictly  pursued.  2  Kent 
Com.,  620;  1  Liv.,  107,  108;  Paley,  162,  163;  6 
Cow.,  324;  15  Johns.,  54;  TId.,  393.  And  Holt, 
Ch.  J.,  in  Hern  v.  Nichols,  1  Salk.,  289,  said 
that  the  merchant  was  answerable  for  the  de- 
ceit of  his  factor  cimliter,  but  not  criminaliter; 
for  since  somebody  must  be  a  loser  by  the  de- 
ceit, it  is  more  reasonable  that  he  who  employs 
and  puts  confidence  in  the  deceiver  should  be 
a  loser,  than  a  stranger.  1  Camp.,  127:  1  Com. 
Cont.,  242;  15  East,  407,  412.  There  is  less  dif- 
ficulty in  laying  down  a  general  proposition 
than  in  applying  it  to  particular  cases.  None 
of  the  books  which  I  have  consulted  have  at- 
tempted to  draw  the  line  between  a  general  and 
a  special  agent,  except  in  general  terms.  Mr. 
Comyn,  1  Com.  Cont.,  236,  says,  if  an  agent  is 
intrusted  with  general  powers,  he  must  exer- 
cise a  sound  discretion,  and  must  do  nothing 
contrary  to  the  interest  of  his  employer;  when 
a  factor  or  agent's  power  is  limited,  he  must 
strictly  adhere  to  his  orders,  which  should  al- 
ways be  given  in  writing.  Paley  says,  by  a 
general  agent  is  understood  not  only  a  person 
substituted  to  transact  all  manner  of  business, 
but  a  person  put  in  the  place  of  another,  to 
transact  all  his  business  *of  a  particu-  [*521 
lar  kind,  as  to  buy  and  sell  certain  kinds  of 
wares.  A  special  agent  is  employed  about  one 
particular  act,  and  gives  an  example  in  the 
case  of  Fenn  v.  Harrison,  3  T.  R.,  757,  where 
a  person  was  employed  to  negotiate  a  bill,  with- 
out the  indorsement  of  the  principal.  The 
agent  procured  the  money  by  representing 
that  his  principals  were  liable.  The  court  held 
they  were  not,  because  the  agent's  authority 
was  limited  and  circumscribed.  The  case  was 
again  tried,  and  then  it  appeared,  that  when 
the  defendants  sent  out  their  agent  to  get  the 
bill  discounted,  they  did  not  say  that  they 
would  not  indorse  it ;  and  then  the  court  held 
the  defendants  liable,  because  the  authority  of 
the  agent  being  unrestrained,  as  to  the  mode 
of  getting  the  bill  discounted,  they  were  bound 
by  his  acts.  4  T.  R.,  177.  With  the  limitation, 
as  in  3  T.R.,757,  the  agent  was  a  special  agent; 
without  it  he  was  a  general  agent,  as  to  that 
transaction  ;  that  is,  as  to  that  transaction  he 
was  clothed  with  general  powers.  So,  in  Batty 
v.  Garswett.  2  Johns.,  48,  the  defendant  author- 
ized another  person  to  sign  his  name  to  a  note 
payable  in  6  months,  and  the  agent  signed  it 
to  a  note  payable  in  60  days,  and  the  defend- 
ant was  holden  not  liable,  because  the  special 
authority  was  not  strictly  pursued.  The  case 
of  Gibson  v.  Colt,  7  Johns. ,  390,  gives  an  in- 
stance of  a  special  agency  ;  where  the  captain 
of  a  vessel  was  authorized  to  sett  the  vessel, and 
in  doing  so  falsely  represented  that  the  vessel 
was  registered,  it  was  held  the  principals  were 
not  liable,  because  the  agent  exceeded  his  au- 
thority. But  another  reason  is  given,  which 
seems  to  me  more  satisfactory,  to  wit :  that  a 
mere  power  to  sell  does  not  confer  a  power  to 
warrant  the  title.  This  rule  has  its  exceptions, 
but  they  need  not  be  here  stated.  The  above 
case  is  put  upon  Fenn  v.  Harrison,  3  T  R.  ,757; 
but  upon  the  same  case,  in  4  T.  R.,  it  may  be 
doubted  whether  it  might  not  have  been  decid- 
ed the  other  way,  upon  the  point  of  excess  of 
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authority, since  it  did  not  appear  that  the  agent 
was  at  all  restrained  in  the  mode  of  selling;  he 
•was,  therefore,  authorized  to  sell  in  the  usual 
manner  of  selling  vessels.  6  Cow.,  359. 

Suppose  Hunt,  in  this  case,  had  not  origi- 
nally been  interested  in  the  profit  and  loss,  but 
522*]  a  mere  agent,  would  he  have  "been  a 
general  or  a  special  agent  ?  I  think  he  would 
have  been  both  ;  his  agency  would  have  been 
special  as  to  the  kind  of  property  to  be  pur- 
chased, but  general  as  to  the  manner  in  which 
his  purchases  were  to  be  made.  He  could  not 
have  bound  his  principals  in  the  purchase  of 
horses  or  cattle,  or  anything  but  sheep;  but  he 
was,  necessarily,  to  exercise  his  discretion  as  to 
what  kind  of  sheep  to  purchase,  and  as  to  the 
price.  He  was  not  limited  in  number,  and 
might  have  purchased  one  or  ten  thousand, and 
his  acts  would  have  been  obligatory  upon  his 
principals. 

What  sort  of  an  agent,  then,  was  Stevens  ? 
He  was  sent  to  sell  the  sheep,  or  drive  them 
home;  that  is,  to  Troy.  He  was  not  the  agent 
of  the  defendants  to  purchase  anything,  nor  to 
do  any  act  but  one  or  other  of  those  mentioned. 
So  far,  therefore,  he  may  be  said  to  be  a  spe- 
cial agent;  but  in  relation  to  sales  of  the  sheep, 
there  was  no  restriction  upon  him,  and  in  that 
respect  he  was  a  general  agent.  He  had  power 
to  sell  all  or  any  part  in  such  numbers,  to  such 

Eersons  and  for  such  prices  as  in  his  discretion 
e  thought  proper. 

This  is  not  like  any  of  the  cases  referred  to, 
which  were  considered  special  agencies.  In 
Fenn  v.  Harrison  the  principals  were  holden, 
because  they  authorized  the  agent  to  get  the 
bill  discounted  without  restricting  his  powers; 
and  though  no  express  power  was  given  to  au- 
thorize an  indorsement,  yet  the  defendants 
were  concluded  by  his  acts  in  procuring  an  in- 
dorsement. The  reasons  are  not  given  at  length 
for  this  decision,  but  they  must  have  been  that 
Huet  was  at  last  not  considered  a  special,  but 
a  general  agent,  as  to  the  mode  of  effecting  his 
agency.  The  case  of  Batty  v.  Carswell  was  a 
case  of  authority  to  do  one  particular  act,  in  a 
particular  manner,  and  is  therefore  an  exam- 
ple of  a  special  agency  ;  but  there  is  no  resem- 
blance between  that  case  and  this.  With  the 
case  of  Gibson  v.  Colt,  there  is  more  similarity, 
because  there  was  an  authority  to  sell  a  chat- 
tel. There  the  agent  exceeded  his  powers,  be- 
cause a  sale  was  complete  without  a  warranty; 
although  he  had  authority  to  sell,  he  had  none 
to  warrant — as  a  warranty  of  title,  or  any  other 
warranty,  was  not  the  usual  mode  of  selling 
vessels.  This  is  not  such  a  case.  There  is  no 
complaint  of  a  similar  charge  against  Stevens. 
523*]  That  was  a  *case  of  assertio  falsi — this 
of  suppressio  veri.  It  was  Stevens'  duty  to  sell 
as  the  defendants  themselves  should  have  sold, 
had  they  been  personally  present  at  Peterbor- 
ough. Had  they  made  the  sale  in  person,  and 
known  that  the  sheep  were  diseased,  it  would 
have  been  their  duty  so  to  have  informed  the 
purchaser.  The  duty  of  Stevens  was  precisely 
the  same;  and  having  failed  to  do  so, the  plaint- 
iff has  been  deceived  and  greatly  injured ;  and 
as  was  said  by  Holt,  Ch.  J.,  in  Hern  v. Nichols, 
seeing  somebody  must  be  the  loser  by  this  de- 
ceit, it  is  more  reasonable  that  he  that  em- 
ploys and  puts  trust  and  confidence  in  the  de- 
ceiver should  be  a  loser,  than  a  stranger. 
WEND.  18. 


But  I  also  hold  that  the  defendants  having 
notice,  by  Hunt's  purchase  (he  then  being  a 
partner  with  them),  that  some  of  the  sheep 
were  diseased,  and  were  infected  with  a  disease 
highly  contagious,  they  were  bound  to  have 
instructed  their  agent  to  give  that  information 
to  the  purchasers.  It  is  no  answer  to  say  that 
in  point  of  fact  these  defendants  had  no  knowl- 
edge on  the  subject.  When  proceeded  against 
civilly,  the  law  charges  them  with  notice,  be- 
cause notice  to  one  of  a  firm,  is  notice  to  all 
the  individuals  of  that  firm,  as  in  law  they  are 
all  one  person. 

As  to  the  damages;  the  rule  laid  down  by 
the  judge  at  the  circuit  was  the  true  one.  The 
plaintiff  is  entitled  to  such  damages  as  neces- 
sarily and  naturally  flow  from  the  act  of  the 
defendants.  That  damage  is  not  the  mere  dif- 
ference between  a  diseased  sheep  and  a  healthy 
one,  but  the  damage  sustained  by  communicat- 
ing the  disease  to  the  plaintiff's  flock.  It  ap- 
pears, by  the  testimony,  that  the  disease  is 
highly  contagious,  and  in  a  large  flock  ex- 
tremely difficult  to  cure.  Had  the  defendants 
employed  persons  to  have  gone  through  the 
plaintiff's  flock,  and  inoculated  his  sheep,  the 
disease  would  not,  probably,  have  been  com- 
municated with  more  certainty,  than  by  turn- 
ing among  them  a  few  diseased  sheep.  "If  a 
person  sells  me  a  cow,  which  he  knows  to  be 
infected  with  a  contagious  distemper,  and  con- 
ceals this  disease  from  me,  such  concealment 
is  a  fraud  on  his  part,  which  renders  him  re- 
sponsible for  the  damage  that  I  suffer,  not  only 
in  that  particular  cow,  which  is  the  object  o'f 
his  original  obligation,  but  also  in  *my  [*524 
other  cattle,  to  which  the  distemper  is  commu- 
nicated, for  it  is  a  fraud  of  the  seller  which  oc- 
casions this  damage."  Evans,  Poth.,  pt.  1,  ch. 
2,  art.  3,  pi.  166.  The  damages  were,  therefore, 
the  natural  consequences  of  the  fraudulent  act 
of  the  defendant's  agent. 

New  trial  denied. 

Principal  and  agent— Liability  of  principal  for 
acts  of  agent.  Cited  in— 33  Wend.,  267 ;  2  Hill.  463 ; 
10  N.  Y.,  185 :  26  N.  Y.,  528 ;  40  N.  Y.,  454 ;  48  N.  Y., 
509 ;  61 N.  Y.,  32, 33 ;  64  N.  Y.,  90 :  2  Lans.,  143 ;  7  Lans., 
213;  3  Hun,  594:  8  Hun,  258;  3  Barb.,  532;  7  Barb., 
55 ;  20  Barb.,  508 ;  23  Barb.,  660 ;  35  Barb..  441 ;  53 
Barb.,  59 :  64  Barb.,  213  ;  5  T.  &  C.,  549 ;  6  T.  &  C.,  303; 
8  How.  U.  S.,  157,  468.  469 ;  41  Ind.,  297  ;  13  Minn.,  114: 
41  N.  J.  L.,  332 ;  7  Am.  Rep.,  433  (47  N.  Y.,  174) ;  32 
Am.  Rep.,  218  (12  Vroom.,  322). 

Breach  of  Warranty— Damages.  Explained— 17 
Barb.,  522. 

Cited  in— 9  Am.  Rep.,  181  (50  N.  H.,  144) ;  44  Am. 
Rep.,  135  (68  Ala.,  58). 


RITCHIE  ET  AL.  e.  PUTNAM. 

Ejectment — Alienage  as  a  Defense — Record  of 
Naturalization,  Conclusive  as  to  Preliminary 
Requisites  of  Naturalization — Evidence —  Wid- 
ow cannot  Convey  Dower  Interest  Before  As- 
signment— Guardian  in  Socage — Re-entty  by 
Landlord — Practice. 

Where  alienage  is  interposed  to  a  recovery  in 
ejectment,  the  production  of  the  record  of  natural- 
ization of  the  party  is  a  sufficient  answer,  without 
showing  a  compliance  with  all  the  preliminary  re- 
quisites to  the  naturalization ;  the  judgment  of  the 
court  admitting  the  alien  to  become  a  citizen  is  con- 
clusive evidence  on  that  point. 

Record  evidence  of  a  fact  imperfectly  proved  at 
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the  trial,  may  be  exhibited  at  bar,  in  opposition  to  a 
motion  for  a  new  trial. 

Where  a  widow,  in  the  assignment  of  a  lease,  pro- 
fesses to  act  as  the  administratrix  of  the  estate  of 
her  husband,  she  will  not  be  considered  as  having 
performed  the  act  as  guardian  in  socage  to  her 
children. 

A  widow,  before  her  dower  is  assigned  to  her,  can- 
not convey  an  interest  in  the  land  where  her  hus- 
band died  seised. 

A  re-entry  by  the  landlord  of  demised  premises 
will  not  be  presumed,  when  by  his  own  showing  it 
is  manifest  that  he  did  not  enter  in  such  right- 

Citations—  7  Cr.,  420  ;  10  Wend.,  414,  528. 


was  an  action  of  ejectment,  tried  at  the 
-  Saratoga  Circuit  in  May,  1882,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 

The  plaintiffs  produced  in  evidence  a  lease 
in  fee,  of  the  premises  in  question,  bearing  date 
Mar.  9,  1812,  from  Gideon  Putnam  to  their 
father,  John  Ritchie,  and  proved  that  the  prem- 
ises were  held  and  occupied  by  a  tenant  of 
their  father  in  the  years  1812  and  1813;  that 
their  father  died  in  1812,  and  that  they  were 
his  heirs  at  law.  On  the  back  of  the  lease  thus 
produced  there  was  an  assignment  from  Betsy 
Ritchie,  describing  herself  as  the  administra- 
trix, etc.,  of  John  Ritchie,  deceased,  transfer- 
ring the  premises  in  question  to  the  defend- 
ant; which  assignment  bore  date  June  15,1814. 
The  defendant  proved  that  Betsy  Ritchie  was 
the  mother  of  the  plaintiffs,  and  sole  admin- 
istratrix of  the  estate,  etc.,  of  John  Ritchie, 
who  was  born  in  Scotland,  and  emigrated  to 
525*]  this  country  *sometime  previous  to 
1808.  The  lease  contained  the  usual  clause  of 
re-entry  for  non-payment  of  rent,  etc.  The  de- 
fendant offered  to  prove  that  at  the  date  of  the 
assignment  he  was  the  lawful  owner  in  fee  of 
the  reversion,  and  of  the  rent  reserved;  that 
he  took  immediate  possession  of  the  premises 
under  and  by  virtue  of  the  assignment,  and 
has  ever  since  occupied  the  same,  claiming 
them  as  his  own;  which  evidence  was  objected 
to,  and  rejected  by  the  judge.  The  defendant 
then  insisted:  1.  That  the  plaintiffs  were  not 
entitled  to  recover,  by  reason  of  the  alienage  of 
their  father  ;  2.  That  he,  the  defendant,  having 
entered  into  possession  of  the  premises  with 
the  assent  of  the  mother,  the  guardian  in  socage 
of  the  plaintiffs,  was  entitled  to  notice  to  quit; 
and  also  that  he  was  entitled  to  such  notice  as 
the  releasee  of  the  widow's  right  of  dower;  3. 
That  a  re-entry  ought  to  be  presumed  in  his 
favor;  and  4.  That  having,  by  the  assignment, 
obtained  the  right  of  dower  of  the  widow,  he 
cannot,  in  this  action,  be  evicted  from  his  pos- 
session. The  plaintiffs  offered  to  prove  that 
at  the  same  time  when  their  father  admitted 
that  he  was  born  in  Scotland  (which  was  the 
proof  adduced  by  the  defendant),  he  also  said 
that  he  had  been  naturalized;  the  judge  refused 
to  hear  such  evidence,  but  said  that  he  would 
leave  the  plaintiffs  to  produce  the  record  of 
naturalization  on  a  motion  for  a  new  trial, 
should  such  motion  be  made;  and  on  the  oth- 
er points  he  ruled  against  the  defendant.  The 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  plaintiffs.  The  defendant  asks 
for  a  new  trial. 

On  the  motion  for  a  new  trial,  the  plaintiffs 
produce  in  court  an  exemplification  of  a  record 
of  the  Court  of  C.  P.  of  Saratoga,  stating,  that 
on  reading  and  filing  the  petition  of  John 
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Ritchie,  and  certain  accompanying  affidavits, 
the  court,  Apr,  13,  1810,  made  an  order  ad- 
mitting Ritchie  a  citizen  of  the  U.  S.,  in  pur- 
suance of  certain  Acts  of  Congress.  The  coun- 
sel for  the  defendant,  in  addition  to  the  points 
raised  by  him  at  the  circuit,  insisted  that  the 
record  of  naturalization  omitting  to  state  the 
preliminary  steps  required  to  be  taken  in  such 
cases,  the  production  of  the  exemplification 
was  not  enough  to  entitle  the  plaintiffs  to  re- 
cover, but  that  *they  were  bound  to  [*526 
show  such  preliminary  proceedings,  so  that  the 
court  might  judge  of  their  regularity  and  suffi- 
ciency. 

Mr.  W.  L.  F.  Warren,  for  the  defendant. 
Mr.  J.  Ellsworth,  for  the  plaintiffs. 

By  the  Court,  Sutherland,  J.  The  objec- 
tion to  the  plaintiff's  recovery,  on  the  ground 
of  the  alienage  of  their  father,  John  Ritchie, 
is  now  removed,  by  the  production  of  the  rec- 
ord of  his  naturalization,  which  took  place 
Apr.  13,  1810.  Record  evidence  of  a  fact  im- 
perfectly proved  at  the  trial  may  be  exhibited, 
on  the  argument  of  the  case,  in  opposition  to  a 
motion  fora  new  trial;  such  evidence  being  in 
its  nature  incontrovertible,  it  would  be  idle  to 
send  the  cause  down  to  a  new  trial,  for  the 
purpose  of  taking  it.  The  practice  of  the  court, 
in  this  respect,  is  well  settled. 

It  need  not  appear  by  the  record  that  all  the 
preliminary  requisites  to  a  naturalization  were 
complied  with.  The  judgment  of  the  court, 
admitting  the  alien  to  become  a  citizen,  is  con- 
clusive evidence  upon  that  point.  7  Cr.,  420. 

The  mother  of  the  plaintiffs  was  entitled  to 
be  their  guardian  in  socage;  but  there  is  no 
evidence  that  she  ever  acted  in  that  capacity. 
In  assigning  the  lease  in  question,  she  professed 
to  act  as  administratrix  of  her  husband,  and 
not  as  guardian  of  his  children;  she  must, 
therefore,  be  considered  as  having  acted  in  that 
capacity.  As  administratrix  she  had  no  con- 
trol over  the  real  estate  of  her  husband;  that 
descended  to  his  children.  The  lease  in  ques- 
tion was  a  freehold  estate,  which  she  had  no 
power  to  alien  or  incumber.  Her  assignment, 
therefore,  passed  nothing  to  the  defendant 
which  belonged  to  her  children. 

Nor  did  the  defendant  acquire,  under  that 
assignment,  the  widow's  right  of  dower.  A 
widow,  before  her  dower  is  assigned  to  her, 
cannot  convey  an  interest  in  the  land  to  which 
she  had  a  right  of  dower;  it  is  a  mere  right  of 
action,  which  cannot  be  conveyed  or  assigned. 
10  Wend.,  414,  528. 

The  defendant  having  shown,  affirmatively, 
that  he  entered  upon  the  premises,  and  had 
held  them  under  this  assignment,  there  is  no 
*room  for  the  presumption  that  he  ac-  [*527 
quired  the  possession  by  a  re-entry,  for  a 
breach  of  the  covenant  of  the  lessee. 

New  trial  denied. 

Alienage— Naturalization  papers,  production  of 
Cited  in-5  N.  Y.,  279 :  41  N.  Y.,  409 ;  30  Barb.,  604 ;  66 
How.  Pr.,  14. 

Record  evidence  of  fact  imperfectly  proved.  Cited 
in— 36  N.  Y.,  411 ;  7  Lans.,  403;  11  Hun.  237 ;  3  Barb. 
431 ;  40  Barb.,  455 ;  1  Abb.  Pr.,  316 ;  4  Duer,  657 ;  43 
Super.,  533. 

Dower.    Cited  in— 22  Hun,  32 :  1  Barb.,  507. 

Also  cited  in— 2  Trans.  App.,  106;  2  Abb.  TJ.  S., 
443,  444  ;  2  Wood  &  M.,  148. 
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Parol  Evidence,  Inadmissible  to  Vary  Written 
Contract — Seal  as  Presumptive  Evidence  of 
Sufficient  Consideration  under  Revised  Stat- 
utes. 

The  provision  in  the  Revised  Statutes,  that  the 
seal  attached  to  a  sealed  instrument  shall  only  be 
presumptive  evidence  of  a  sufficient  consideration, 
does  not  change  the  rule  of  law,  that  parol  evidence 
is  inadmissible  to  contradictor  vary  a  written  in- 
strument; it  merely  allows  evidence  to  be  adduced 
which,  previous  to  the  statute,  was  available  only 
in  a  cross  action,  or  in  another  forum— and  it  was 
accordingly  held,  where  a  suit  was  brought  upon  a 
bond  by  which  the  obligor  bound  himself  absolute- 
ly, by  a  certain  day,  to  convey  certain  land  to  the 
obligee,  that  parol  evidence  of  an  agreement  be- 
tween the  parties  that  the  obligor  should  not  be 
bound  to  convey,  until  the  obligee  paid  a  certain 
sum  of  money,  was  inadmissible,  and  improper. 

Citation— 2  JR.  S.,  406,  sec.  77. 

TERROR  from  the  Schenectady  C.  P.  M'Cur- 
Jj  tie  declared  in  the  C.  P.,  in  an  action  of 
debt  on  a  bond  executed  to  him  by  Stevens, 
Apr.  15, 1826,  conditioned  that  Stevens  should, 
on  or  before  Mar.  9,  1829,  execute  to  him  a 
quitclaim  deed  of  about  2-J-  acres  of  land;  and 
that  until  Mar.  9,  1829,  he,  M'Curtie,  should 
be  allowed  to'  occupy  and  possess  the  land, 
free  of  rent.  The  plaintiff  assigned  for 
breaches  of  the  bond,  that  he  had  not  been 
permitted  to  occupy  the  premises  free  of  rent; 
and  that  the  defendant  did  not,  Mar.  29,  1829, 
execute  such  quitclaim  deed,  but  utterly  re- 
fused so  to  do.  The  defendant  pleaded  non 
estfactum,  and  subjoined  a  notice,  that  on  the 
trial  of  the  cause  he  would  prove  that  the  bond 
was  executed  without  consideration,  or  if  any 
consideration  ever  existed,  that  it  had  failed. 
The  action  was  commenced  in  1831  and  tried 
in  1833.  On  the  trial  of  the  cause  the  execu- 
tion of  the  bond  was  proved,  and  evidence  was 
given  as  to  the  value  of  the  land  described  in 
it.  In  reference  to  the  consideration  of  the 
bond,  the  following  facts  appeared:  In  Mar., 
1825,  one  William  A.  Stevens  contracted  with 
one  Van  Eps  for  the  purchase  of  the  premises 
described  in  the  bond,  agreeing  to  give  a  note 
528*]  *for  $39.80,  payable  with  interest, 
Mar.  9,  1829;  but  as  he  was  a  minor,  he  pro- 
cured Alexander  Stevens  (the  now  defendant) 
to  give  his  note  for  the  purchase  money  to 
Van  Eps,  payable  as  above;  and  for  the  secu- 
rity of  Alexander  Stevens,  Van  Eps  conveyed 
to  him  the  land;  Alexander  Stevens  executing 
a  bond  to  William  A.  Stevens,  conditioned 
that  he  would,  at  the  proper  costs  and  charges 
of  the  obligee,  Mar.  9,  1829,  convey  to  him 
the  land,  and  in  the  mean  time  permit  him  to 
occupy  it,  free  of  rent.  Subsequently  Will- 
iam A.  Stevens  sold  his  interest  in  the  land 
for  $10  ^to  the  plaintiff,  who  agreed  to  pay 
the  amount  of  the  purchase  money  of  the  land 
to  the  defendant;  whereupon  the  bond  given 
to  William  A.  Stevens  was  canceled,  and  the 
bond  declared  upon  executed.  When  the  note 
to  Van  Eps  became  due, one  Nicholas  Stevens, 
at  the  request  of  M'Curtie's  father-in-law,  ad- 
vanced to  the  defendant  the  money  to  pay  Van 
Eps.  who  was  accordingly  paid  by  the  defend- 
ant, and  the  note  taken  up.  Nicholas  Stevens 


NOTE.— Evidence— InadmissihiUty  of  parol,  to  con- 
tradict or  vary  a  written  instrument.  See  Jackson 
v.  Bowen,  1  Cai.,  158,  note. 
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was  induced  to  advance  the  money  on  a  prom- 
ise of  M'Curtie's  father-in-law,  that  it  should 
be  repaid  in  one  year,  or  if  not  paid,  that  the 
land  should  belong  to  him.  Shortly  after  the 
expiration  of  the  year,  M'Curtie  tendered  to 
Nicholas  Stevens  the  amount  paid  by  him, 
which  tender  he  refused  to  accept,  because 
made  in  bank-bills.  It  was  proved  that  the 
plaintiff  had  acknowledged  that  he  had  taken 
the  place  of  William  A.  Stevens,  in  respect  to- 
the  land,  and  that  he  had  to  pay  the  amount 
of  the  note  given  by  the  defendant  to  Van  Eps, 
before  he  would  be  entitled  to  a  deed.  The 
court,  in  charging  the  jury,  adverted  to  the 
phraseology  01  the  bond  declared  on,  in  which 
it  was  stated  that  the  quitclaim  deed  to  be  ex- 
ecuted by  the  defendant  was  so  to  be  executed 
at  the  proper  costs  and  charges  of  the  obligee, 
and  instructed  the  jury  that  if  they  believed 
that  the  parties  used  the  words  "at  the  proper 
costs  and  charges"  of  the  obligee  with  the  in- 
tent to  embrace  as  well  the  money  for  which 
the  note  was  given  to  Van  Eps,  as  the  expenses 
of  conveyancing,  and  also  believed  that  the 
amount  of  such  note  had  not  been  paid  by  the 
plaintiff,  that  in  such  case  they  would  be  au- 
thorized to  find  a  verdict  for  the  defendant. 
The  plaintiff  excepted  to  the  charge  of  the 
court.  The  *jury  found  a  verdict  for  [*529 
the  defendant,  on  which  judgment  was  en- 
tered, and  the  plaintiff  sued  out  a  writ  of 
error. 

Mr.  J.  Brotherson,  for  plaintiff  in  error. 

Mr.  A.  L.  Linn,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  Revised 
Statutes,  2  R.  S.,  406,  sec.  77,  make  a  sealed 
instrument  only  presumptive  evidence  of  a 
sufficient  consideration,  and  permits  it  to  be 
rebutted  the  same  as  if  not  sealed.  The  testi- 
mony, therefore,  offered,  to  disprove  the  con- 
sideration of  the  bond  in  question,  was  prop- 
er. The  statute  only  altered  a  rule  of  evidence, 
and  did  not  impair  the  contract.  It  gave  to 
the  defendant  a  new  defense  in  law,  the  bene- 
fit of  which  was  before  available  only  by 
means  of  a  cross  action,  or  in  another  forum. 
Was  a  failure  of  consideration  proved?  The 
plaintiff  was  legally  liable  to  pay  the  note 
to  Van  Eps,  or  to  the  defendant,  if  he  had  not 
already  paid  it.  As  between  him  and  the  de- 
fendant, he  was  the  principal  debtor  and,  of 
course,  responsible.  The  failure  to  pay  the 
money,  therefore,  proves  only  a  breach  of 
promise,  not  a  failure  of  consideration.  But 
it  is  said  the  defendant  was  not  bound  to  give 
the  deed,  unless  the  money  was  paid  at  the 
time  the  note  to  Van  Eps  became  due.  There 
is  no  such  stipulation  in  the  condition  of  the 
bond;  it  is  unconditional  and  absolute, and  the 
special  agreement  thus  set  up  is  in  contradic- 
tion of  it.  No  authority  is  necessary  to  show 
such  evidence  to  be  inadmissible.  The  statute 
did  not  intend  to  shake  the  principle,  that  pa- 
rol evidence  is  incompetent  to  contradict  a 
contract  of  parties  duly  signed  and  sealed. 
The  non-existence  of  the  consideration  was 
legitimate  evidence  under  the  statute;  but  the 
defendant  failed  to  establish  the  fact.  On  the 
contrary,  all  the  evidence  conceded  the  exist- 
ence of  a  consideration.  The  failure  to  pay 
the  note  at  a  particular  day  in  no  way  affected 
it.  The  promise,  or  legal  liability  to  pay,  and 
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not  the  payment, constitutes  the  consideration, 
and  that  exists  in  full  force,  if  it  has  not  been 
already  satisfied. 

53O*]  *The  defense  attempted  to  be  set  up, 
in  truth,  was  not  a  want  or  failure  of  consider- 
ation,as  supposed  by  the  counsel,  but  an  agree- 
ment between  the  parties  that  the  defendant  was 
not  to  be  holden  upon  the  bond  until  the  con- 
sideration of  the  bond  (the  note)  was  paid;  that 
the  defendant  was  not  to  trust  to  the  personal 
responsibility  of  the  plaintiff  for  that  sum. 
However  reasonable  this  may  be,  there  is  no 
competent  evidence  in  the  bill  of  exceptions  of 
that  agreement.  The  stipulation  in  the  condi- 
tion, that  the  obligor  shall  execute  and  deliver 
to  the  plaintiff,  at  the  proper  costs  and  charges 
of  the  plaintiff,  a  quitclaim  deed,  can  on  no 
reasonable  construction  be  referred  to  the  con- 
sideration money.  These  terms  are  obviously 
applicable  to  the  expenses  of  the  conveyance, 
and  must  be  so  understood. 
Judgment  reversed. 

Cited  in-15  Wend.,  519;  lDenio,401:  2Denio,330; 
1  Sandf .  Ch.,  39;  14  Hun,  307;  10  Barb.,  313;  11  Barb., 
18;  23  How.  Pr.,  423;  13  Abb.  Pr.,  35;  1  Sandf.,  62;  7 
Bos.,  370;  2  Leg.  Obs.,  335. 


BLEECKER0.  SMITH. 

Landlord  and  Tenant  —  Continuing  Covenant 
—  Re-entry  —  Receipt  of  Rent  After  Breach, 
not  a  Waiver  —  Condition  not  to  Aliene  or  Un- 
derlet —  Discharge  of  Conditon. 

A  covenant,  on  the  part  of  a  lessee,  to  plant  a  cer- 
tain number  of  apple-trees  on  the  demised  prem- 
ises, and  to  replace  those  that  decay  or  are  destroyed, 
so  as  always  to  preserve  the  given  number  during 
the  term,  is  a  continuing  covenant  ;  and  the  receipt 
of  rent,  after  a  breach  of  the  covenant,  does  not 
prevent  the  landlord  from  re-entering,  if,  subse- 
q  uent  to  the  payment  of  rent,  there  is  a  failure  in 
performance  on  the  part  of  the  tenant. 

The  receipt  of  rent  does  not  operate  as  a  waiver, 
unless  the  rent  received  accrued  subsequent  to  the 
act  which  works  a  forfeiture. 

Where  a  tenant  holds  a  lease,  on  condition  that  he 
will  not  aliene  without  the  special  license  of  the  land- 
lord, and  such  license  is  granted,  the  estate  becomes 
absolute,  and  the  tenant  holds  it  discharged  of  the 
condition  ;  but  it  seems,  that  the  acceptance  of  rent 
by  a  landlord,  after  the  breach  of  a  condition  by  a 
tenant  not  to  underlet,  is  not  tantamount  to  a  li- 
cense, and  that  for  a  subsequent  underletting  the 
landlord  may  re-enter. 

Citations-4  Co..  130  ;  4  Taunt.,  735  ;  1  Esp.  N.  P., 
395;  3  Cow.,  339. 


was  an  action  of  ejectment,  tried  at 
JL  the  Saratoga  Circuit  in  May,  1833,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  for  the  breach 
of  certain  covenants  contained  in  a  lease  of  the 
premises  in  question,  executed  by  him  to  one 
Anson  Waring,Oct.  24,1817;  under  which  lease 
the  defendant  held  the  premises.  The  lessee 
531*]  *covenanted  that  he  would  reserve  and 
set  apart  20  acres  of  the  demised  premises  for 
wood,  and  would  not  cut  or  permit  to  be  cut 
or  destroyed  any  of  the  timber  or  wood  grow- 
ing on  the  20  acres,  for  any  other  purpose  than 
for  building  timber,  or  fuel  for  one  dwelling- 
house  only,  and  other  necessary  buildings. 
And  he  further  covenanted,  that  he  would 
plant  150  apple-trees,  within  one  year  from  the 
date  of  the  lease,  on  some  convenient  spot  on 
the  premises,  at  specified  distances  ;  and  as 
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often  as  any  of  the  apple  trees  should  be  de- 
stroyed or  decayed  during  the  term,  that  he 
would  plant  others  in  their  stead,  so  as  always 
to  preserve  150  apple  trees  on  the  premises. 
The  lease  was  declared  to  be  upon  the  condi- 
tion, that  if  the  rent  should  be  behind  and  un- 
paid, etc.,  or  if  any  or  either  of  the  covenants 
on  the  part  of  the  lessee  should  be  broken,  it 
should  be  lawful  for  the  lessor  to  re-enter  and 
expel  the  lessee  or  his  assigns.  The  plaintiff 
proved  that  in  1830  the  whole  of  the  first 
growth  of  limber  on  the  premises  had  been  de- 
stroyed ;  that  there  is  not  to  exceed  5  or  6  acres 
of  handsome  timber  on  the  farm,  and  the  res- 
idue of  what  may  be  called  wood  is  under- 
brush (five  witnesses  concurred  in  this  state- 
ment); that  there  are  not  more  than  82  apple 
trees  on  the  farm;  and  that  wood  had  been  cut 
and  carried  off  the  premises,  within  two  years 
before  the  trial,  by  tenants  living  on  the  farm, 
or  on  a  three-acre  lot  reserved  in  the  lease, 
with  the  knowledge  of  the  defendant. 

The  defendant  proved,  that  in  June,  1820, 
the  then  tenant  of  the  premises  paid  rent  to  the 
plaintiff,  who  at  first  refused  to  receive  the 
same,  alleging  that  the  lease  had  been  forfeited 
by  the  original  lessee,  by  the  cutting  of  wood, 
and  by  the  omission  to  plant  and  keep  on  the 
farm  the  required  number  of  apple  trees  ;  he. 
however,  received  the  rent.  In  Jan.  1828,  he 
again  received  rent,  and  again  in  June,  1830. 
One  witness  for  the  defendant  testified  that  he 
had  surveyed  the  wood  on  the  demised  prem- 
ises; that  there  were  two  parcels — one  contain- 
ing 18  acres  and  the  other  8  acres — besides 
which  there  were  some  scattering  clusters;  and 
he  supposed  there  were  more  than  30  acres  of 
wood  in  all,  the  growth  of  which  was  from  10 
to  20  years. 

*The  judge  charged  the  jury  that  the  [*532 
forfeiture  for  the  want  of  the  requisite  number 
of  apple  trees  was  waived  by  the  acceptance  of 
rent  in  1820  with  a  knowledge  of  the  forfeiture, 
and  that  the  subsequent  omission  to  replace 
them  gave  no  right  of  entry  to  the  landlord. 
As  to  the  wood,  he  instructed  them  that  if  they 
were  of  opinion  that  the  number  of  acres  of 
wood  land  required  by  the  lease  had  been  re- 
served, and  not  cut  or  used,  except  for  the  ob- 
jects specified  in  the  lease,  then  there  was  no 
forfeiture  on  that  account.  The  jury  found  for 
the  defendant.  The  plaintiff  asks  for  a  new 
trial. 

Mr.  W.  W.  Frothingham,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  verdict 
is  clearly  against  evidence.  It  was  proved  that 
since  1830,and  within  two  years  before  the  trial, 
wood  was  cut  and  carried  off  the  demised 
premises;  which  was  a  violation  of  the  condition 
and,  of  course,  worked  a  forfeiture.  The  prin- 
cipal question,  however,  arises  out  of  the 
judge's  charge. 

The  conditions  upon  which  the  estate  was 
held,  and  for  a  breach  of  either  of  which  the 
estate  was  forfeited,  were  tw«:  one  that  there 
should  be  a  wood  lot  of  20  acres  reserved, 
from  which  wood  and  timber  should  be  taken 
only  for  the  use  of  the  farm,  and  for  no  other 
purpose;  the  other  that  an  orchard  of  150  ap- 
ple trees  should  be  planted,  and  as  often  as  any 
of  the  trees  should  be  destroyed  or  decayed 
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during  the  term,  others  should  be  planted  in 
their  stead.  The  judge  charged  that  the  want 
of  the  requisite  number  of  apple  trees  was  no 
case  of  forfeiture,  because  there  was  shown  to 
be  a  deficiency  in  that  respect  in  1820,  when 
rent  was  received. 

The  lessee  took  an  estate  upon  conditions. 
Those  conditions  were  conditions  subsequent, 
upon  failure  to  perform  which,  the  estate  was 
to  determine.  One  condition  was  an  affirmative 
condition,  as  contradistinguished  from  a  neg- 
ative condition;  the  other  was  partly  affirmative 
and  partly  negative.  The  condition  to  plant  an 
orchard  and  replace  the  apple  trees  when  de- 
stroyed was  entirely  affirmative,  and  a  continu- 
533*]  ing  *condition — as  much  so  as  pay- 
ment of  rent.  The  covenant  to  set  apart  20 
acres  as  a  wood  lot  was  affirmative,  but  that  no 
wood  or  timber  should  be  cut  except  for  the 
use  of  the  farm  was  negative.  Where  the  con- 
dition is  negative,  that  the  lessee  will  not  do  a 
particular  act  without  leave  from  the  lessor,  if 
leave  be  once  granted,  the  condition  is  gone, 
and  the  estate  becomes  absolute  and  discharged 
of  the  condition.  Such  was  Dumpor's  case,  4 
Co.,  120.  The  condition  there  was,  that  the 
lessee  should  not  aliene  without  the  special 
license  of  the  lessor;  that  license  being  given, 
it  was  held  that  the  assignee  took  the  estate 
discharged  of  the  condition.  In  Doe  v.  Bliss, 
4  Taunt.,  735,  Sir  James  Mansfield 


"Certainly,  the  profession  have  always  won- 
dered at  Dumpor's  case,  but  it  has  been  law  so 
many  centuries,  that  we  cannot  now  reverse 
it."  The  case  before  this  court  did  not  require 
it,  as  the  court  distinguished  it  from  Dumpor's 
case.  The  principal  difference  between  the  two 
cases  was,  that  in  Dumpor's  case  a  license  to  the 
lessee  to  assign  was  executed  under  seal.  In 
Doe  v.  Bliss  there  was  no  express  license, but  the 
covenant  was  that  he  would  not  underlet.  He 
did,  in  fact,  underlet  with  the  knowledge  of  the 
lessor,  who  subsequently  received  rent;  but  the 
court  held  that  a  subsequent  underletting  was 
a  forfeiture,  and  that  this  tolerance  was  not 
tantamount  to  a  license;  for,  on  that  principle; 
if  a  landlord  once  knew  his  premises  were  out 
of  repair,  and  did  not  sue  immediately,  he 
-could  never  after  enter  for  a  breach  of  cove- 
nant by  their  not  being  repaired.  It  seems  to 
have  been  the  opinion  of  Sir  James  Mansfield 
and  his  brethren,  that  in  Dumpor's  case  the  li- 
cense should  have  only  sanctioned  one  assign- 
ment, and  that  a  subsequent  assignment  with- 
out license  should  forfeit  the  estate.  As  the 
case  stands,  it  proves  that  a  license  under  seal 
to  do  the  act,  which  without  license  would  for- 
feit the  estate,  operates  as  a  release  of  the  con- 
dition altogether;  and  the  C.  P.  held  that  it 
was  no  authority  for  a  case  of  mere  omission 
to  take  advantage  of  the  forfeiture.  The  case 
of  Fryett  v.  Jeffreys,  1  Esp.  N.  P.,  395,  was 
•ejectment  upon  a  lease,  with  covenant  to  re- 
pair; and  it  was  proved  that  the  house  was  out 
of  repair  on  the  day  of  the  demise  laid  in  the 
declaration.  The  lessor  had  accepted  rent  after 
534*]  he  had  given  notice  to  repair,  *which 
he  was  bound  to  do  before  he  could  enter;  and 
the  defendant  contended  that  the  acceptance 
of  rent  was  a  waiver  of  the  forfeiture;  and  Ld. 
Kenyon  said,  that  if  the  demise  laid  in  the 
declaration  had  been  before  the  payment  of 
rent,  he  should  have  held  it  so;  but  that  the 
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demise  being  subsequent,  there  was  no  reason 
why  the  lessor  might  not  give  an  indulgence 
to  the  defendant  and  prosecute  afterwards,  the 
premises  being  out  of  repair.  It  is  admitted 
that  the  lessee  had  but  an  estate  upon  condi- 
tion. When  either  of  the  conditions  was  broken 
by  the  lessee,  he  had  forfeited  the  estate  which 
he  held  under  the  lease.  It  was  optional  with 
the  lessor  to  consider  him  a  trespasser  and 
bring  ejectment  against  him,  or  to  waive  the 
forfeiture,  and  to  consider  the  lease  valid.  The 
lessee  had  no  election;  he  was  bound  by  his 
lease,  until  the  lessor  should  elect  to  consider 
him  a  trespasser.  Any  act  of  the  lessor,  there- 
fore, which  recognizes  the  lease  as  a  subsisting 
operative  contract,  such  as  receiving  rent  un- 
der it,  is  a  waiver  of  the  forfeiture.  The  re- 
ceipt of  rent  which  accrued  before  the  for- 
feiture is  no  waiver;  it  only  admits  that  the 
lease  was  in  force  when  the  rent  became  due. 
To  operate  as  a  waiver,  the  rent  must  have  ac- 
crued subsequent  to  the  act  which  works  a 
forfeiture. 

In  this  case  I  will  consider  the  condition  re- 
specting the  apple  trees  by  itself.  The  lessee 
covenants  that  he  will  plant  150  apple-trees 
within  one  year,  in  a  particular  manner,  and 
as  often  as  any  of  the  trees  shall  be  destroyed 
or  decayed  during  the  term,  will  plant  others 
in  their  stead,  so  as  always  to  preserve  150 
apple  trees  on  the  premises.  In  1820  the  lessor 
received  rent,  which  he  at  first  declined  doing, 
because  of  the  destruction  of  wood,  and  the 
want  of  apple  trees.  Whether  there  had  been 
an  entire  failure  to  plant  them,  or  only  to  re- 
place them,  as  those  first  planted  died  or  were 
destroyed,  does  not  appear;  nor  do  I  consider 
it  very  material.  The  defendant  says  that  the 
plaintiff  then  having  a  right  to  consider  the 
estate  forfeited,  and  not  having  done  so,  the  es- 
tate is  discharged  of  the  conditions,  and  has 
become  absolute  in  the  defendant.  The  cases, 
however,  establish  a  different  doctrine.  It  was 
optional  with  the  plaintiff  to  claim  the  forfeit- 
ure, or  waive  it;  if  he  chose  to  waive  it,  he  left 
the  lease  *in  force  ;  that  lease  bound  [*535 
the  defendant  to  perform  the  conditions.  His 
obligation  is  not  changed  by  the  indulgence 
and  forbearance  of  the  lessor ;  the  condition 
remains  ;  it  is  a  continuing  condition.  The 
lessee  was  bound,  during  the  continuance  of 
his  term,  to  preserve  the  number  of  apple  trees; 
and  the  lessor  is  at  liberty  at  any  time  to  en- 
force the  forfeiture,  when  a  default  exists  or 
accrues  after  the  payment  of  rent.  The  accept- 
ance of  rent  waives  all  forfeitures  up  to  that 
time.  The  case  of  Jackson  v.  Allen,  3  Cow., 
229,  fully  supports  this  doctrine.  The  lessor 
cannot  show  any  default  in  the  lessee  previous 
to  the  payment  of  the  rent.  For  example:  rent 
was  paid  in  1820  ;  the  lessor  cannot  now  go 
back  beyond  that  time,  to  prove  a  forfeiture. 
If  in  1821  the  lessee  had  planted  the  trees,  he 
was  safe  from  forfeiture.  So,  also,  rent  was 
received  in  1830  ;  and  for  the  purpose  of  sus- 
taining this  action,  the  plaintiff  cannot  prove 
any  violation  of  the  condition  before  that  time. 
If  the  wood  had  been  all  cut  off  before  that 
time,  that  cause  of  forfeiture  was  waived;  and 
if  the  apple  trees  had  been  planted  before  suit 
brought,  this  suit  could  not  be  sustained.  But 
the  lessee  was  bound  to  keep,  constantly,  150 
apple  trees  ;  he  was  not  merely  to  plant  them 
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once,  but  as  often  as  any  died.  It  seems  there 
were  82.  The  receipt  of  rent  in  1880  was  only 
a  declaration  that  the  lease  should  continue  on 
the  same  terms  ;  the  defendant  is  in  no  better 
situation  than  if  he  had  performed  his  cove- 
nant ;  if  he  had,  and  if  the  150  trees  were  in 
existence  in  1830  (and  that  is  the  utmost  which 
is  admitted  by  the  receipt  of  rent),  it  was  the 
duty  of  the  defendant  to  have  had  the  same 
number  when  this  suit  was  commenced  ;  but 
the  evidence  shows  a  failure  of  nearly  half. 
Here  is  a  breach  of  the  condition  since  the  pay- 
ment of  rent — since  the  lessor  admitted  the 
lease  was  in  force,  and  the  estate  in  existence. 
If  the  estate  exists,  it  is  by  force  of  the  lease, 
and  the  estate  thereby  created  is  an  estate  upon 
condition.  Such  estate  did  exist  in  1830,  when 
the  last  rent  was  received  ;  but  the  condition 
having  been  subsequently  broken,  the  lessor 
has  a  right  to  enter  for  such  breach,  precisely 
as  he  might  have  done  for  the  first  breach  be- 
fore he  waived  his  entry  by  receiving  rent. 
The  language  of  the  lessor  to  the  lessee,  by  ac- 
536*]  cepting  rent,  is  *this:  "  I  will  not  en- 
force the  forfeiture  against  you  at  present,  but 
continue  the  lease  and  estate  upon  the  former 
terms  and  conditions."  The  only  exception  is, 
where  the  condition  consists  of  a  single  act, 
such  as  an  assignment  of  the  whole  estate; 
there,  according  to  Dumpor's  case,  the  condi- 
tion is  gone,  by  a  license  to  assign;  though  the 
Court  of  C.  P. ,  in  Doe  v.  Bliss,  evidently  were 
of  the  opinion  that  the  estate  would  be  liable  to 
forfeiture  for  a  subsequent  assignment ;  and 
they  so  decided,  and  took  a  distinction  between 
an  express  license,  and  an  omission  to  enforce 
a  forfeiture — a  mere  tolerance,  as  Mr.  J,  Gibbs 
expresses  it.  In  this  case,  also,  wood  had  been 
cut  and  carried  off  the  premises,  subsequent  to 
the  payment  of  rent. 

I  know  that  courts  and  juries  lean  against 
forfeitures,  but  that  leaning  must  not  relieve 
parties  from  their  contracts  ;  and  the  facts  in 
this  case  do  not  seem  to  be  such  as  to  excite 
sympathy.  The  rights  of  lessors  must  be  re- 
garded and  protected,  as  well  as  those  of  the 
lessee,  and  justice  administered  with  impartial- 
ity. 

New  trial  granted. 

Cited  in-23  Wend.,  205:  46  N.  T.,  416;  90  N.  T.  ,600; 
24  Hun,  619 ;  4  Barb.,  260 ;  8  Barb.,  416 ;  11  Barb..  35 ; 
20  Barb.,  467 :  2  Sweeny,  295;  3  Wood.  &  M.,  85 ;  25 
Cal.,  394. 


DIBBLE  v.  D.  &  B.  P.  ROGERS. 

Location  of  Boundaries — Long  Acquiescence  as 
Evidence  of  Agreement — Declarations  and  Acts 
of  Parties,  Competent  Evidence — Acknowledg- 
ment— Contents  of  Certificate  of — Defect  in 
Evidence — Discretion  of  Court. 

In  ejectment,  long1  acquiescence  by  a  plaintiff  in 
an  erroneous  location,  will  authorize  a  jury  to  find 
that  the  plaintiff  had  agreed  to  a  location  different 
from  that  given  by  his  deed;  and  whether  the  plaint- 
iff knew  his  rights  or  not,  such  location  or  acqui- 
escence will  conclude  him. 

The  declarations  as  well  as  the  acts  of  parties  are 
competent  evidence  upon  the  question  of  location. 

Where  a  deed  is  acknowledged  by  the  grantor,  be- 

NOTE.— Location  of  boundaries— Long  acquiescence 
as  evidence  of  an  agreement.  See,  Jackson  v.  Dysling, 
2  Cai.,  198,  note;  Jackson  v.  Tallmadge,  4  Cow.,  450, 
note;  Jackson  v.  McConnell,  12  Wend.,  421,  note; 
McCormick  v.  Barnum,  10  Wend.,  104,  note. 
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fore  an  acknowledging  officer,  the  identity  of  the 
grantor  may  be  proved  by  any  third  person,  and 
need  not  be  by  the  subscribing  witness ;  and  in  such 
case  the  residence  of  the  witness  need  not  be  stated 
in  the  certificate ;  it  is  only  necessary  to  be  stated 
where  the  execution  of  the  deed  is  proved  by  the 
subscribing  witness. 

It  seems,  however,  it  would  be  well  in  all  cases  to 
state  the  residence  of  witnesses  examined,  as  well 
where  the  deed  is  acknowledged  by  the  grantor  and 
his  identity  proved,as  where  the  execution  is  proved 
by  a  subscribing  witness. 

Where,  on  the  trial  of  an  action  of  ejectment,  the 
defendant  introduces  a  deed  to  show  title  in  him- 
self, but  omits  to  prove  that  the  deed  covers  the 
*premises  in  question,  and  no  objection  is[*537 
taken  to  the  defect  of  evidence  until  the  summing 
up  of  counsel,  it  is  in  the  discretion  of  the  circuit 
judge  whether  he  will  permit  the  plaintiff  to  insist 
upon  such  defect,  especially  if  he  is  satisfied  that  it 
was  taken  for  granted  in  the  progress  of  the  trial 
that  the  deed  covered  the  premises. 

Citations— 7  Cow.,  762;  6  Wend.,  467;  1  Cai.,  363;  3 
Johns.,  8,  269;  7  Johns.,  245 :  8  Johns.,  367  ;  9  Johns., 
100 ;  17  Johns.,  29 ;  ]0  Wend.,  104 ;  12  Wend.,  130 ;  6 
Wend.,  469 ;  1 R.  S..  758,  sees.  9, 12, 15. 

IIHIS  was  an  action  of  ejectment,  tried  at  the 
Saratoga  Circuit  in  June,  1832,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  plaintiff  claimed  to  recover  the  premises 
in  question  under  a  deed  to  him  bearing  date 
Apr.  24,  1810,  from  Daniel  Boardman,  whom 
it  was  admitted,  at  the  execution  of  the  deed, 
owned  the  premises  in  fee.  The  suit  was  com- 
menced in  October  Term,  1830.  The  premises 
are  described  in  the  deed  by  courses  and  dis- 
tances, and  are  stated  to  contain  1£  acres  of 
land,  be  the  same  more  or  less.  They  lie  in 
the  form  of  a  parallelogram,  to  the  east  of  a 
stream  of  water,  and  according  to  the  course 
and  distances  given  in  the  deed,  approach  so 
near  to  the  stream  as  to  embrace  ground  through 
which  the  defendants  have  dug  a  canal  or 
aqueduct.from  a  pond  or  reservoir  lying  south- 
wardly of  the  premises,  to  a  gristmill  situate 
northwardly  of  the  same.  The  defendants,how- 
ever,  contended  on  the  trial,  that  the,  first 
course  given  in  the  deed,  being  south  11  de- 
grees west,  ought  to  have  been  south  11  de- 
grees east,  and  that  a  location,  based  upon  the 
line  as  it  ought  to  have  been,  would  throw  the 
premises  so  far  east  as  to  leave  the  raceway  to 
the  west  of  the  premises  conveyed  to  the  plaint- 
iff ;  and  in  support  of  the  defense  thus  as- 
sumed, they  proved  that,  at  the  time  of  the 
conveyance  to  the  plaintiff,  the  premises  were 
inclosed  by  fences,  and  that  the  south  fence 
was  on  or  near  a  line  running  south  11  degrees 
east  from  the  northeast  corner  of  the  premises 
conveyed  to  the  plaintiff,  which  in  the  deed  to 
the  plaintiff  is  described  as  the  place  of  begin- 
ning, and  that  the  plaintiff  entered  into  posses- 
sion of  the  premises  thus  located,  and  ever 
since  held  them  according  to  such  location, 
maintaining  and  repairing  the  fences  as  he 
found  them,  and  not  pretending,  until  within 
a  few  years  previous  to  the  trial,  that  he  had 
title  to  the  land  over  which  the  canal  or  aque- 
duct was  constructed.  In  addition  to  the  acts 
*of  the  plaintiff,  the  defendant  proved  [*538 
his  declarations  or  admissions,  that  the  prem- 
ises conveyed  to  him  did  not  include  the  ground 
through  which  the  canal  or  raceway  was  dug. 
The  evidence  of  declarations  was  objected  to 
by  the  plaintiff,  but  the  objection  was  over- 
ruled.' The  evidence  as  to  the  location  of  the 
premises  by  the  plaintiff  was  very  contradic- 
tory. The  defendants  read  in  evidence  a  deed 
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from  Daniel  Boardman  to  Orlando  Boardman, 
bearing  date  Jan.  14,  1813,  conveying  certain 
premises,  claimed  by  the  defendants  to  include 
the  ground  over  which  the  aqueduct  was  con- 
structed, and  offered  in  evidence  a  deed  of 
the  same  premises  from  Orlando  Boardman, 
to  the  defendants,  bearing  date  May  16,  1825. 
Both  the  subscribing  witness  to  this  deed  and 
the  grantor  were  offered  to  prove  the  execution 
thereof,  but  were  excluded  by  the  judge  on  the 
ground  of  interest.  The  defendants  then  of- 
fered to  read  the  deed  in  evidence  as  having 
been  duly  acknowledged,  in  compliance  with 
the  requirements  of  the  statute.  In  the  certifi- 
cate of  acknowledgment  indorsed,  it  was  stated 
that  on,  etc.,  Orlando  Boardman  appeared  be- 
fore the  judge  who  signed  the  certificate,  and  at 
the  same  time  Benjamin  Cowles,  who  was  per- 
sonally known  to  the  judge;  and  that  Cowles, 
being  duly  sworn,  said  that  he  was  acquainted 
with  Boardman,  and  knew  him  to  be  the  per- 
son described  in  and  who  executed  the  deed, 
which  the  judge  certified  was  to  him  satisfac- 
tory evidence  of  the  identity  of  Boardman ;  and 
that  thereupon  Boardman  acknowledged  that 
he  executed  the  deed.  The  counsel  for  the 
plaintiff  insisted  that  the  deed  ought  not  to  be 
received  in  evidence,  because  the  subscribing 
witness  to  the  execution  thereof  was  the  only 
proper  person  to  identify  the  grantor,  and  be- 
cause the  residence  of  the  witness  who  identi- 
fied the  grantor  was  not  stated  in  the  certifi- 
cate. The  judge  overruled  the  objections,  and 
the  deed  was  read  in  evidence.  In  summing  up 
the  evidence,  the  counsel  for  the  plaintiff  in- 
sisted that  the  defendants  had  failed  to  locate 
the  premises  conveyed  to  them  by  the  deed 
of  Orlando  Boardman.  The  judge  interrupted 
the  counsel,  and  would  not  permit  him  to 
urge  the  objection  thus  taken,  saying  that  no 
objection  of  that  kind  had  been  urged  when 
the  deed  was  offered,  and  from  the  silence 
of  the  plaintiff  at  the  time,  it  was  taken  for 
539*]*granted  that  the  deed  covered  the  prem- 
ises in  question  ;  the  witnesses  were  then  proba- 
bly gone,  and  he  would  not  permit  the  question 
to  be  submitted  to  the  jury  in  this  manner  by 
the  closing  counsel.  The  judge  then  charged 
the  jury  that  this  court  could  not  rectify  the 
mistake,  if  there  was  any  in  the  deed ;  that  such 
mistake  could  be  rectified  only  in  chancery  ; 
that  there  was  no  doubt  of  the  plaintiff's  right, 
originally,  to  the  premises  in  dispute  ;  yet  if 
he  located  his  lot  differently  from  the  premises 
described  in  his  deed,  he  would  be  concluded 
by  such  location.  In  commenting  upon  the 
testimony,  he  observed  that  the  acts  of  owner- 
ship over  the  premises  in  dispute,  as  well  of 
the  plaintiff  as  of  Boardman,  were  equivocal, 
though  the  acts  of  Boardman  were  more  dis- 
tinct and  efficient  than  those  of  the  plaintiff  ; 
but  from  all  their  acts,  nothing  could  be  in- 
ferred with  certainty  as  to  the  location  of  the  lot, 
though,  from  the  admissions  of  the  plaintiff, 
there  was  no  manner  of  doubt  that  the  fences 
included  all  that  the  plaintiff  claimed.  He  in- 
structed the  jury  that  a  long  acquiescence  by 
the  plaintiff  in  an  erroneous  location  would 
authorize  them  to  find  that  the  plaintiff  had 
agreed  to  a  location  different  from  that  in  the 
deed,  and  whether  he  knew  his  rights  or  not, 
such  location  or  acquiescence  in  a  location  dif- 
ferent from  the  true  location  in  the  deed  would 
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conclude  him  ;  and  if  they  should  be  satisfied 
that  the  plaintiff  had  agreed  to  a  location  of 
his  lot  different  from  what  he  was  entitled  to, 
or  had  assented  to  such  location  made  by  Board- 
man, and  his  long  acquiescence  in  that  loca- 
tion he  instructed  them  was  evidence  of  his  as- 
sent, they  would  find  for  the  defendants.other- 
wise  for  the  plaintiff.  The  jury  found  for  the 
defendants.  The  plaintiff  now  moves  for  a  new 
trial. 

Mr.  J.  Ellsworth,  for  the  plaintiff. 

Messrs.  L.  H.  Palmer  and  S.  Stevens, 
for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  judge, 
in  his  charge  to  the  jury,  stated  the  principles 
of  law  applicable  to  the  case  correctly.  He  in- 
structed them  that  a  long  acquiescence,  in  an 
erroneous  location  by  the  plaintiff,  would  au- 
thorize them  to  *find  that  the  plaintiff  [*54O 
had  agreed  to  a  location  different  from  that 
given  by  his  deed;  and  whether  he  knew  his 
rights  or  not,  such  location  or  acquiescence 
would  conclude  him;  and  if  the  jury  were  sat- 
isfied that  the  plaintiff  had  agreed  to  such  a 
location  (of  which  his  long  acquiescence  in  the 
location  contended  for  by  the  defendants  was 
evidence),  that  they  would  find  for  the  defend- 
ants, otherwise  for  the  plaintiff.  This  is  the 
rule  of  law  laid  down  by  this  court  in  Rock- 
well v.  Adams,  7  Cow.,  762,  and  again,  after  a 
second  argument,  in  the  same  case,  in  6  Wend., 
467.  It  is  believed  that  the  authorities  referred 
to  in  those  cases,  fully  sustain  the  principle. 
Videl  Cai.,  363;  3  Johns.,  8,  269;  7  Id.,  245, 
per  Van  Ness,  J.;  8  Id.,  367;  9  Id.,  100;  17 
Id.,  29.  It  has  again  been  recognized  in  the 
recent  case  of  M'Cormick  v.Barnum,  10  Wend. , 
104,  and  in  Kip  v.  Norton,  12  Wend.,  130.  The 
acquiescence  in  those  cases  varied  from  the 
period  of  17  to  40  years.  In  this  case  it  was 
about  20  years.  Those  cases  also  show  that  the 
acts  and  declarations  of  the  parties  are  com- 
petent evidence  upon  the  question  of  location. 
That  their  admission  does  not  conflict  with  the 
principle  that  a  man  shall  not  be  devested  of 
his  title  to  land  by  parol  declarations.  6 
Wend.,  469.  This  disposes  of  the  objection 
made  to  the  testimony  of  Luke  Fenton,  ob- 
jected to  by  the  plaintiff.  Substantially  the 
same  evidence,  however,  was  subsequently 
given  without  objection. 

The  plaintiff  insists  on  one  of  his  points  that 
the  charge  was  erroneous,  in  not  stating  that 
if  the  land  was  practically  located  by  survey 
before  grant,  no  other  location  could  be  made 
of  such  grant  after  it  was  consummated  by 
deed.  There  is  a  confusion  of  terms  in  this 
proposition  which  renders  it  somewhat  ob- 
scure; but,  as  I  understand  it,  it  is  this:  that  if 
A  sells  a  particular  lot  to  B  and  it  is  actually 
surveyed  and  a  deed  given  according  to  such 
survey,  that  the  courses  and  distances  given  in 
such  survey  and  deed  must  prevail,  although 
the  grantee  in  his  actual  practical  location,  in 
taking  possession,  ignorantly  and  unintention- 
ally departs  from  those  courses  and  distances, 
erects  fences  and  buildings  accordingly,  and 
holds  in  this  manner  for  any  length  of  time. 
The  cases  already  referred  to  sufficiently  an- 
swer this  proposition;  and  upon  principle, 
*there  can  be  no  distinction  between  [*54 1 
such  a  case  and  a  case  where  the  deed  is  of  a 
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particular  lot,  designated  by  a  number  or  other- 
wise, without  courses  or  distances.  The  ques- 
tion cannot  arise,  until  the  fact  is  shown  that 
the  deed  covers  premises  different  from  those 
upon  which  the  party  actually  located;  and 
whether  the  true  location  of  the  deed  appears 
from  a  survey  made  at  the  time,  or  by  refer- 
ence to  some  anterior  survey,  or  other  ascer- 
tained fact,  cannot,  that  I  perceive,  be  at  all 
material. 

The  evidence  most  abundantly  supports  the 
verdict  as  to  the  plaintiff's  uniform  and  long 
continued  acquiescence  in  a  location  according 
to  his  present  possession.  The  charge  upon 
this  point  might  well  have  been  stronger  in 
favor  of  the  defendants.  The  plaintiff,  at  all 
events,  has  no  right  to  complain  of  it.  It 
would  not  be  profitable  to  recapitulate  or  an- 
alyze the  evidence.  As  it  appears  upon  paper 
no  discreet  jury  could  have  come  to  a  differ- 
ent conclusion. 

The  deed  from  Daniel  to  Orlando  Board- 
man,  was  properly  received  in  evidence.  It 
was  acknowledged  by  the  grantor,  and  his 
identity  was  proved  by  the  oath  of  one  Benja- 
min Cowles.  The  certificate  of  acknowledg- 
ment was  objected  to  by  the  counsel  for  the 
plaintiff,  on  the  ground  that  the  subscribing 
witness  was  the  only  proper  person  to  identify 
the  grantor,  and  also  that  the  certificate  did 
not  state  the  residence  of  the  witness  who  did 
identify  the  grantor.  Where  a  deed  is  ac- 
knowledged, the  officer  taking  the  acknowl- 
edgment must  know  or  have  satisfactory  evi- 
dence that  the  person  making  such  acknowl- 
edgment is  the  individual  described  in  and 
who  executed  such  conveyance.  1  R.  S.,  758, 
sec.  9.  The  evidence  of  identity  must  be  sat- 
isfactory to  the  officer,  but  it  need  not  be  giv- 
en by  the  subscribing  witness;  nor  does  the 
statute  undertake  to  regulate  the  judicial  dis- 
cretion of  the  officer  in  this  respect.  The  12th 
section  prescribes  the  mode  of  proving  the  ex- 
ecution of  conveyances.  It  directs  that  proof 
shall  be  made  by  a  subscribing  witness  there- 
to, who  shall  state  his  own  place  of  residence, 
and  that  he  knew  the  person  described  in  and 
who  executed  such  conveyance;  and  such 
proof  shall  not  be  taken,  unless  the  officer  is 
personally  acquainted  with  such  subscribing 
witness,  or  has  satisfactory  evidence  that  he  is 
542*]  the  *same  person  who  was  a  subscrib- 
ing witness  to  such  instrument.  Then  comes 
the  15th  section,  which  makes  it  the  duty  of 
every  officer  who  shall  take  the  acknowledg- 
ment or  proof  of  any  conveyance,  to  indorse  a 
certificate  thereof,  signed  by  himself,  on  the 
conveyance;  and  in  such  certificate  he  is  re- 
quired to  set  forth  the  matter  herein  (i.  e.,  in 
the  statute)  before  required  to  be  done,  known 
or  proved,  on  such  acknowledgment  or  proof, 
together  with  the  names  of  the  witnesses  ex- 
amined before  such  officer,  and  their  places  of 
residence,  and  the  substance  of  the  evidence 
by  them  given.  Where  a  subscribing  witness 
proves  the  execution  of  a  conveyance,  he  is  re- 
quired by  the  12th  section,  among  other  things, 
to  state  his  place  of  residence.  This  is  the 
only  case  in  which  a  witness  is  required  to  do 
so  under  these  provisions;  and  the  direction  to 
the  officer  in  the  15th  section,  to  state  the 
places  of  residence  of  the  witnesses  examined 
before  him,  may  be  satisfied  by  requiring  it  in 
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those  cases  only,  in  which  the  statute  directs 
the  witnesses  themselves  to  state  it  in  their  ex- 
amination. It  is  true  the  language  is  very 
broad;  and  in  order  to  avoid  all  question  upon 
the  subject,  officers  ought  to  state  the  places  of 
residence  of  the  witnesses.  But  in  a  case  like 
this,  I  think  the  acknowledgment  may  be 
sustained,  where  there  is  no  other  objection 
to  it. 

It  was  a  matter  of  discretion  with  the  judge, 
whether  he  would  permit  the  closing  counsel, 
in  his  address  to  the  jury,  to  contend  that  the 
defendants  had  not  shown  that  their  deeds 
covered  the  premises  in  question,  when  that 
fact  was  taken  for  granted,  and  not  denied 
during  the  whole  progress  of  the  trial.  The 
judge  put  it  upon  the  ground,  that  if  the  fact 
was  now  denied,  the  witnesses  ought  to  be  re- 
called and  examined  in  relation  to  it.  He  re- 
marked that  they  had,  probably,  gone  home, 
and  that  in  that  stage  of  the  case  it  was  not  fit 
or  proper  to  raise  a  new  point  upon  a  matter 
of  fact.  But  it  is  not  material,  in  this  action, 
whether  the  defendants  showed  title  or  not. 
The  plaintiff  must  recover  on  the  strength  of 
his  own  title. 

New  trial  denied. 

Explained  and  distinguished— 16  Wend.,  310. 
Cited  in— 17  Wend.,  46,  143 ;  26  Cal.,  627 ;  27  Am. 
Rep.,  238  (64  Mo..  243). 
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Guaranty  of    Collection  of  Note — Removal  of 
Maker  from  State — Liability  of  Guarantor. 

Where  a  party  guaranties  the  collection  of  a  note, 
and  the  maker,  before  it  falls  due,  removes  from 
the  State,  the  holder  is  not  bound  to  pursue  the 
maker,  but  may  resort  to  his  action  on  the  war- 
ranty ;  in  such  case,  however,  the  holder  must  show 
that  he  has  availed  himself  of  the  remedies  afforded 
by  the  laws  of  the  State,  to  recover  the  money  of 
the  maker— such  as  the  suing  out  of  an  attachment 
under  the  Absent  Debtor  Act. 

Citations— Com.  Dig.,  tit.  Condition,  D,  1 ;  Ibid., 
Action,  Assumpsit,  G ;  Bac.  Abr.,  tit.  Condition,  M ; 
Co.  Litt.,  206 ;  7  Co.,  1 :  Fonb.,  400 ;  2  Vern.,  340;  Pow. 
Cont.,  265 ;  19  Johns.,  69,  71 ;  6  Cow.,  624 ;  4  Cow.,  173. 

ERROR  from  the  Oswego  C.  P.  W.  and  J. 
White  sued  Case  before  a  justice,  on  a 
note  for  $10,  made  by  Case,  payable  to  bearer, 
and  on  a  guaranty  given  by  Case  on  a  note  for 
$30  drawn  by  one  Hanford,  bearing  date  Mar. 
1,  1831,  payable  to  bearer  6  months  afterdate. 
The  guaranty  was  in  these  words:  "  Value  re- 
ceived; I  hereby  guarantee  the  collection  of 
the  within  note; "  which  was  indorsed  on  the 
$30  note,  and  signed  by  Case.  A  witness  for 
the  plaintiffs  testified  that  Hanford  removed 
out  of  the  State  about  the  time  the  note  given 
by  him  became  due;  the  precise  time  of  his  re- 
moval he  could  not  state,  but  he  had  the  im- 
pression it  was  sometime  in  the  month  of  Au- 
gust. The  justice  rendered  judgment  for 
$46.83  damages,  and  for  84  cents  costs.  The 
defendant  sued  out  a  certiorari,  and  upon  the 
above  facts  being  returned  by  the  justice,  the 
C.  P.  of  Oswego  affirmed  the  justice's  judg- 
ment for  $12.10,  the  amount  of  the  first  note 
with  the  interest  thereof,  and  reversed  the  resi- 
due of  the  judgment;  and  in  pursuance  of  the 
Statute,  2  R.  S.,  257,  sec.  257,  allowing  the 
Court  of  C.  P.  to  award  costs  as  to  them  shall 
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seem  just,  where  a  judgment  is  affirmed  in 
part,  the  C.  P.  of  Oswego  awarded  $18. 75  (be- 
ing three  fourths  of  $25)  costs  in  favor  of  Case, 
the  party  suing  out  the  certiorari.  The  plaint- 
iffs below  sued  out  a  writ  of  error. 

Mr.  W.  F.  Allen,  for  the  plaintiffs  in  er- 
ror, insisted  that  the  removal  from  the  State 
of  the  maker  of  the  note  authorized  a  suit 
upon  the  guaranty,  without  a  previous  at- 
tempt to  collect  the  money  from  the  maker; 
insisting  that  upon  a  sound  construction  of  the 
544*]  *contract  of  guaranty,  it  cannot  be  in- 
tended that  it  was  within  the  contemplation  of 
the  parties  that  the  holders  should  pursue  the 
maker  wheresoever  he  might  go. 

Mr.  D.  H.  Marsh,  for  defendant  in  error, 
insisted  that  the  departure  of  the  maker  from 
the  State  did  not  excuse  the  holders  from  at- 
tempting to  collect  the  money  of  the  maker  by 
due  course  of  law.  The  guarantor  undertook 
the  money  should  be  collectible;  not  that  the 
maker  should  remain  within  the  State;  it  was, 
therefore,  the  duty  of  the  holders  of  the  note 
to  pursue  the  maker,  and  on  failure  to  collect 
the  money  of  him  by  due  course  of  law,  but 
not  before,  they  might  call  upon  the  guaran- 
tor. For  aught  appearing  in  this  case,  the 
maker  is  amply  able  to  pay.  The  duty  to  col- 
lect the  money,  by  the  very  terms  of  the  con- 
tract, appertains  to  the  holders  of  the  note;  and 
why  should  it  be  cast  upon  the  guarantor  by 
the  removal  of  the  maker,  against  which  he 
had  not  warranted. 

By  the  Court,  Nelson,  J.  The  question  pre- 
sented by  this  case  is,  what  is  the  true  con- 
struction of  the  guaranty  ?  It  is  clear,  if,  ac- 
cording to  the  true  construction  of  the  terms 
of  the  guaranty,  legal  proceedings  against  the 
maker  must  be  had  before  the  holder  can  call 
upon  the  guarantor,  that  nothing  can  dispense 
with  such  proceedings  but  the  act  of  the  guar- 
antor himself.  The  liability  does  not  arise  un- 
til the  precedent  condition  is  performed.  The 
act  of  God,  or  of  the  law,  cannot  vary  the  terms 
upon  which  the  guarantor  agreed  to  become 
liable.  It  is  a  part  of  the  consideration  which 
cannot  and  should  not  be  dispensed  with,  by 
either  of  these  acts.  Com.  Dig.,  tit.  Condition, 
D,  1;  Ibid.,  Action,  Assumpsit,  G;  Bac.  Abr., 
tit.  Condition,  M:  Co.  Lit.,  206;  Ughtred's  case, 
7 Co.,  1;  Fonbl.,400;  2  Vern.,  340;  Pow.  Cont., 
265;  19  Johns.,  71;  6  Cow.,  624.  The  question 
then  arises  whether  legal  proceedings  against 
the  maker  are  indispensable  as  a  condition 
precedent,  according  to  the  true  meaning  of 
the  contract.  The  term  "collection"  may,  un- 
doubtedly, imply  such  proceedings;  but  might 
not  circumstances  exist  to  excuse  their  omis- 
sion, independently  of  any  interference  of 
545*]  the  defendant  *himself,  within  the 
meaning  of  the  contract  ?  The  intent  of  the 
guaranty  was  to  secure  the  payment  of  the 
note,  and  a  suit  at  law  is  only  a  means  of  ac- 
complishing it.  If  the  means  are  expressly  pre- 
scribed in  the  contract,  as  in  Moakley  v.  Riggs, 
19  Johns.,  69,  and  Thomas  v.  Woods,  4  Cow., 
173,  they  must  be  complied  with,  being  a  part 
of  the  contract,  provided  the  party  is  within 
the  jurisdiction  of  the  State.  If  it  is  impracti- 
cable to  use  the  ordinary  means  of  coercing 
payment,  in  consequence  of  the  defendant  be- 
ing gone  to  parts  unknown,  or  beyond  the 
WEND.  13. 


reach  of  legal  proceedings  in  the  State,  a  rea- 
sonable construction  of  the  terms  of  the  con- 
tract and  of  the  intent  of  the  parties  would 
control  the  implied  obligation  which,  upon  the 
face  of  the  guaranty,  was  prima  facie  imposed. 
The  term  "  collection  "  alone  is  equivocal,  and 
should  receive  an  interpretation  in  reference  to 
the  s.ubject-matter  of  the  contract,  and  the 
situation  or  condition  of  the  maker.  It  would 
be,  I  think,  too  much  to  say,  from  the  terms 
used,  that  the  parties  understood  that  the  only 
test  of  liability  of  the  guarantor  was  a  suit  at 
law  against  the  principal.  A  more  reasonable 
and  probable  construction  would  seem  to  be, 
that  the  guarantor  intended  to  warrant  that  the 
note  could  be  collected  in  that  way — that  is,  by 
suit — and  which  must  imply  not  only  ability 
on  the  part  of  the  maker  to  pay,  but  that  he 
would  be  in  a  situation  to  be  sued  within  the 
jurisdiction  of  the  State  in  which  the  contract 
was  made.  So  in  the  common  case,  where  by 
the  guaranty  the  party  is  obligated  to  pay  aft- 
er due  course  of  law,  the  contract  reasonably 
and  fairly  implies  an  undertaking,  on  the  part 
of  the  guarantor,  that  the  principal  will  be  in  a 
situation  to  be  sued,  or,  in  other  words,  within 
the  jurisdiction  of  the  State,  so  that  he  may  be 
sued  when  the  demand  becomes  due. 

It  does  not,  however,  appear  in  this  case  but 
that  the  note  could  have  been  collected  by  pro- 
ceedings at  law.  The  only  evidence  of  the  de- 
parture of  the  maker  from  the  State  was  hear- 
say; but  if  he  in  fact  departed  from  the  State, 
for  aught  that  appears,  a  resort  to  legal  pro- 
ceedings, such  as  an  attachment  under  the 
Absent  and  Absconding  Detor  Act,  might 
have  insured  the  collection  of  the  money.  The 
plaintiffs,  therefore,  *failed  in  laying  a  [*546 
proper  foundation  for  their  action  against  the 
defendant,  and  the  judgment  of  the  C.  P.  must 
be  affirmed. 

Judgment  affirmed. 

Distinguished— 5  Barb.,  509 ;  56  Barb.,  81. 

Followed— 16  Barb.,  344. 

Cited  in— 40  N.  Y.,  188 ;  88  N.  Y.,  507 ;  21  Hun,  540  ; 
6  Barb.,  550 :  38  Barb.,  107 ;  4  McLean,  584,  585  ;  33 
Am.  Rep.,  448  (39  Mich.,  713). 


BRADSTREET 

v. 

SUPERVISORS    OF    THE   COUNTY   OF 
ONEIDA. 

Aliens — Tender  of  Demimark. 

An  alien  friend  is  entitled,  at  common  law,  not 
only  to  take  and  hold  real  estate  until  office  found, 
but  to  maintain  an  action  for  its  recovery,  in  case 
of  intrusion  by  an  individual. 

The  tender  of  the  demimark  is  inapplicable  under 
our  form  of  government,  and  vitiates  a  plea  to 
which  it  is  added. 

Citations-7  Cow..  52 ;  2  Dyer,  2  b ;  Co.  Litt.  129  b  ; 
Vin.  Aor.,  tit.  Alien,  G,  H  ;  Com.  Dig.,  tit.  Alien,  C. 
5;  Bac.  Abr.,  tit.  Alien,  D.;  1  Ld.  Raym.,  282:  3 
Johns.  Cas.,  120 ;  10  Johns.,  69 ;  7  Cranch,  620 ;  2 
Kent.  61 ;  4  Har.  &  McH.,  409-412 ;  4  Mass.,  460. 

rpHE  demandant  brought  a  writ  of  right  for 
J-  the  recovery  of  certain  premises  situate  in 
the  County  of  Oneida,  and  counted  that  she 
was  seised  in  her  demesne  as  of  fee  within  25 
years  by  taking  the  esplees,  etc.  The  defend- 
ants puts  in  two  pleas:  in  the  first  they  join 
the  mise,  by  putting  themselves  upon  the 
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Grand  Assize  to  determine  which  has  the  bet- 
ter right ;  and  then  tender  $2  to  the  use  of  the 
people,  that  it  may  be  inquired  by  the  Grand 
Assize  whether  the  demandant  was  seised, 
etc.  The  second  plea  is,  that  the  demandant  is 
an  alien,  born  in  foreign  parts,  to  wit:  etc., 
and  concludes  with  praying  Judgment  wheth- 
er she  ought  to  have  or  maintain  her  action,  etc. 
The  demandant  put  in  a  general  demurrer  to 
each  plea,  assigning,  as  a  special  cause  of  de- 
murrer to  the  first,  that  after  joining  the  raise, 
the  defendants  prayed  a  recognition  by  the 
Grand  Assize,  etc.  The  defendants  joined  in 
demurrer. 

Mr.  J.  L.  Tillinghast,  for  the  demandant. 

Mr.  J,  T.  B.  Van  Vechten,  for  the  de- 
fendants. 

By  the  Court,  Savage,  Ch.  J.  The  first 
plea  is  bad  for  the  cause  assigned.  The  tender 
of  the  demimark  has  no  application  to" our 
practice,  as  was  shown  in  Ten  Eyck  v.  Water- 
547*]  bury,  *7  Cow.,  52.  Our  records  ought 
not  to  be  incumbered  with  such  absurdities. 
The  defendants  might  with  equal  propriety 
have  claimed  a  trial  by  battle,  and  tendered  their 
champion;  both  were  once  the  practice  in  En- 
gland, but  never  in  this  State.  There  is,  indeed, 
this  difference :  the  trial  by  battle  has  been 
abolished  by  statute ;  the  demimark  has  not 
been  so  abolished,  because  it  was  totally  inap- 
plicable, under  our  form  of  government.  In 
this  case  it  has  no  fitness  or  propriety;  even  in 
England  it  is  not  proper,  unless  the  count  al- 
leges a  seisin  in  the  reign  of  some  particular 
King,  when  the  seisin  was  in  fact  in  another 
King's  reign. 

The  demurrer  to  the  second  plea  raises  the 
question  whether  an  alien  friend  can  sustain  a 
writ  of  right.  By  the  record  before  us,  the  de- 
mandant is  seised  of  the  premises  to  which  she 
makes  claim;  but  it  is  said  she  cannot  main- 
tain an  action  for  them,  because  she  is  an  alien. 
One  of  the  earliest  cases  to  which  we  have  been 
referred  is  found  in  2  Dyer,  2  b,  in  the  6th  year 
of  Henry  VIII.  An  alien,  living  in  France, 
brought  a  writ  of  debt  in  the  C.  P.  The  de- 
fendant pleaded  that  the  plaintiff  was  born  out 
of  the  kingdom.  It  was  held  that  he  might 
maintain  a  personal  action,  if  there  be  no  war; 
but  in  real  actions,  the  plea  is  good,  for  no 
alien  can  have  land  within  the  realm,  unless  he 
be  a  denizen.  So  in  Co.  Litt.,  129  b,  an  alien 
friend  may  maintain  personal  actions,  but  he 
cannot  maintain  either  real  or  mixed  actions. 
The  reason  seems  to  be,  that  the  maintenance 
of  personal  actions  is  necessary  for  the  en- 
couragement of  commerce;  not  so  as  to  real 
actions.  These  authorities  are  quoted  with  ap- 
probation in  Vin.  Abr.,  tit.  Alien,  G,  H;  Com. 
Dig.,  tit.  Alien,  C,  5;  Bac.  Abr.,  tit.  Alien.  D. 
In  Wells  v.  Williams,  1  Ld.  Raym.,  282,  Treby, 
Ch.  J.,  says:  "An  alien  enemy;  who  is  here 
in  protection,  may  sue  his  contract,  but  an 
alien  enemy  abiding  in  his  own  country 
cannot  sue  here;"  and  Dyer,  2  b,  and  other 
books,  ought  to  be  so  understood.  In  Jackson 
v.  Lunn,  3  Johns.  Cas.,  120,  Kent,  /.,  cites  the 
doctrine  of  Calvin's  case,  7  Co.,  1,  that  the 
alienism  of  a  demandant  may  be  pleaded. 
The  case  of  Clarke  v.  Morey,  10  Johns.,  69, 
did  not  raise  this  question;  that  was  an  ac- 
tion of  assvmpsit,  and  brought  by  an  alien  resi- 
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dent  here.  It  was  there  stated  that  a  lawful 
^residence  implies  protection,  and  a  [*548 
capacity  to  sue  and  be  sued.  It  is  true,  as  is 
there  stated,  that  much  of  the  ancient  rigor  of 
the  common  law  has  been  abated,  but  the  law 
still  remains  as  formerly,  tha,t  without  the  aid 
of  statutory  provision,  an  alien  may  take  real 
estate,  but  he  can  hold  only  until  office  found. 
Hence  the  necessity  of  provisions  in  treaties 
and  statutes  in  their  favor.  It  seems  strange 
that  any  person,  who,  by  our  laws,  may  take 
real  estate,  and  hold  it  against  all  the  world, 
except  the  government,  should  not  be  at  liber- 
ty to  prosecute  for  the  recovery  of  possession, 
As  the  law  seems  to  have  been  understood,  an 
alien  may  defend,  but  he  cannot  prosecute,  in 
an  action  touching  the  realty.  7  Cr.,  620. 
Chancellor  Kent,  2  Kent,  61,  says:  "According 
to  Ld.  Coke,  none  but  an  alien  merchant  can 
have  land  at  all,  and  he  is  restricted  to  a  house, 
for  the  law  gave  him  the  privilege  for  habita- 
tion only,  as  necessary  to  trade."  Such  was 
the  strictness  of  the  common  law.  Our  stat- 
utes, it  is  well  known,  are  quite  favorable 
enough  to  aliens;  but  the  question  before  us 
rests  upon  the  rights  of  an  alien  at  the  com- 
mon law.  There  are  very  few  cases  in  point, 
because  most  of  those  which  are  found  report- 
ed, have  respect  to  the  statutes  enabling  aliens 
to  take,  hold  and  convey  real  estates.  The 
case  of  M'Creery  v.  Allender,  4  Har.  &  M'H., 
409-412,  seems  to  have  been  decided  entirely 
upon  common  law  principles,  in  the  Court  of 
Appeals  of  Md.  There,  Chase,  Ch.  J.,  says 
that  the  title  of  an  alien  friend  is  good  against 
everybody  but  the  State,  and  that  his  right 
and  possession  could  not  be  devested  but  by 
office  found,  or  some  act  done  by  the  State  to 
acquire  possession;  and  judgment  was  given 
for  the  plaintiff,  who  was  an  alien  and  a  Brit- 
ish subject.  The  case  of  Ainslie  v.  Martin,  9 
Mass.,  460,  seems  to  proceed  upon  the  assump- 
tion that  the  plea  of  alien  friend  is  good  in 
abatement;  though  in  that  case,  and  in  every 
other,  the  doctrine  is  broadly  asserted,  that  an 
alien  may  take  a  freehold,  and  hold  it  until  of- 
fice found,  and  he  is  not  accountable  for  the 
rents  and  profits  previously  received.  If  an  alien 
may  take  and  hold  real  estate  against  every  per- 
son, he  may  do  so  because  he  has  a  right  in  the 
property,  which  the  laws  guaranty  to  him.  It  is 
his  as  against  other  individuals;  if  they  at- 
tempt *to  turn  him  out,  or  disturb  his  [*54O 
possession,  he  may  defend  himself,  by  virtue 
of  the  estate  which  he  has.  But  suppose  some 
person,  by  force  or  fraud,  obtains  possession; 
if  the  plea  of  alien  friend  is  a  bar,  the  intruder 
may  enjoy  the  fruits  of  his  improper  conduct 
with  impunity.  The  law  cannot  be  so  unjust. 
The  judgment  given  by  Ch.  J.  Chase  seems  to 
be  the  legitimate  conclusion,  from  the  prem- 
ises conceded  in  all  the  cases  and  in  all  the 
books.  If  it  is  the  property  of  the  alien, 
against  everybody  but  the  government,  he  has 
a  right  to  the  use  of  it;  and  if  necessary  to 
prosecute  for  it,  surely  the  right  to  prosecute  is 
necessarily  consequent  upon  his  right  to  its  en- 
joyment. The  pleas  are,  therefore,  bad,  and 
the  demandant  is  entitled  to  judgment. 

Leave  to  defendants  to  amend,  on  payment  of 
costs. 

Cited  in-4  Bdw.,  407 ;  16  N.  Y.,  294 ;  32  Barb.,  265  ; 
26  Cal.,  477. 
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QOUGH  &  HERRING  v.  STAATS. 

Negotiable    Paper — Post-dated   Clieck — Time  of 
Presentment — Liability  of  Indorser. 

A  check  on  a  bank,  post-dated  and  negotiated,  Is 
payable  on  demand,  on  or  after  the  day  on  which  it 
purports  to  bear  date. 

Greater  diligence  is  required  in  "the  presentment 
of  checks  than  of  bills  of  exchange;  where,  however, 
there  are  no  peculiar  circumstances,  laches  cannot 
be  imputed  if  the  presentment  be  made  on  the  day 
next  after  that  on  which  the  check  Is  given. 

A  drawer  of  a  check  cannot  be  called  on  for  pay- 
ment, until  after  demand  upon  the  drawee :  and  to 
charge  him,  it  is  enough  to  show  such  demand  and 
refusal  to  pay  at  any  time  before  suit,  unless  it  ap- 
pear that  the  drawee  has  failed,  or  the  drawer  has 
otherwise  sustained  injury  by  the  delay. 

In  an  action,  however,  against  an  indorser  of  a 
check,  it  must  appear  that  demand  was  made  with- 
in a  reasonable  time;  and  what  shall  be  deemed 
reasonable  time  is  a  question  of  law,  where  there  is 
no  dispute  about  the  facts. 

If  there  has  not  been  due  diligence  in  presenting 
the  check  for  payment,  the  indorser  is  discharged, 
although  he  has  not  been  prejudiced  by  the  delay. 

Where  all  the  parties  reside  in  the  same  place,  the 
omission  to  present  a  check  for  6  days  after  it  may 
bepresented  discharges  the  indorser. 

The  indorser  of  a  check,  for  the  accommodation 
of  the  maker,  to  enable  the  latter  to  obtain  a  loan, 
cannot  be  charged  as  a  guarantor,  where  the  dec- 
laration contains  onfy  the  money  counts,  although 
a  copy  of  the  check  is  served  with  the  declaration. 

Citations— 10  Wend.,  301 ;  6  Cow.,  490  ;  2  Camp.. 
537 ;  2  Taunt.,  389 ;  1  Holt.,  313 ;  1  Hall,  Sup.  Ct.,  68 ; 
6  Wend.,  309 ;  3  Johns.  Gas.,  5, 259 ;  7  Cow.,  705. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit  in  Sep.,  1833,  before  the 
Hon.  James   Vanderpoel,  one  of  the    Circuit 
Judges. 

55O*]  *The  plaintiffs  claimed  to  recover  on 
three  checks  drawn  by  one  Thomas  Hurst,  on 
the  Mechanics'  and  Farmers'  Bank  in  the  City 
of  Albany,  indorsed  by  the  defendant,  and  ne- 
gotiated by  Hurst  to  the  plaintiffs.  One  check 
was  for  $100,  and  bore  date  Aug.  4,  1832;  the 
second,  for  a  like  sum,  bore  date  Aug.  10, 
1832;  and  the  third,  for  $50,  bore  date^Aug. 
11,  1832 — each  of  them  payable  to  bearer.  The 
checks  were  indorsed  by  the  defendant  for  the 
accommodation  of  Hurst,  who  obtained  money 
upon  them  from  the  plaintiffs,  who  at  the  time 
were  brokers.  The  checks  were  made,  in- 
dorsed and  negotiated  previous  to  their  dates; 
in  other  words,  were  post-dated.  Aug.  17, 
1832,  they  were  presented  at  the  bank,  pay- 
ment refused,  and  notice  given  to  the  defend- 
ant. At  the  time  of  presentment.  Hurst  had 
no  funds  in  the  bank;  nor  had  he  funds  there 
during  the  month  of  August,  except  a  few 
•cents.  All  the  parties  resided  in  the  City  of 
Albany.  The  declaration  contained  only  the 
money  counts,  but  copies  of  the  checks  had 
been  served  with  the  declaration.  The  judge 
ruled  that  the  plaintiffs  had  not  used  due  dili- 
gence in  presenting  tiie  the  checks.  Where- 
upon the  plaintiffs  submitted  to  a  nonsuit,  with 
leave  to  move  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  plaintiffs.  There 
was  no  pretense  that  the  defendant  had  sus- 
tained any  injury,  in  consequence  of  the  non- 
presentment  of  the  checks  at  the  earliest  possi- 
ble moment,  and  it  is  only  where  prejudice 
accrues  from  delay  in  making  the  presentment 
that  the  indorser  is  discharged.  In  the  absence 


NOTE.— Checks  —Demand  of  payment  —  Degree  of 
diligence  required.  See,  Mohawk  Bank  v.  Broderick, 
•  ante,  p.  133,  note. 
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of  proof,  the  presumption  is,  there  was  no  in- 
jury. Considering  the  making  and  negotia- 
tion of  _  these  checks  as  strictly  commercial 
transactions,  the  presentment  of  them  for  pay- 
ment was  made  within  a  reasonable  time.  But 
they  were  not  commercial  transactions;  the 
checks  were  made  by  the  drawer,  and  indorsed 
by  the  defendant,  as  securities  for  the  payment 
of  money  to  be  loaned  by  the  plaintiffs;  and 
as  such,  they  must  be  deemed  to  have  been 
presented  within  reasonable  time.  Knowing 
the  object  of  the  securities,  the  indorser  was 
liable  as  a  guarantor. 

*Mr.  J.  M'Kown,  for  defendant.  [*551 
Where  the  parties  all  reside  in  the  same  place, 
a  check  must  be  presented  on  the  day  it  is  re- 
ceived, or,  at  farthest,  on  the  next  day.  The 
maker,  in  an  action  against  him,  is  bound  to 
show  injury  arising  from  delay  in  present- 
ment, but  the  indorser  is  not;  he  may  insist 
upon  a  strict  presentment.  The  defendant 
cannot,  under  the  pleadings  in  this  case,  be 
held  liable  as  a  guarantor;  and  if  he  could,  the 
plaintiffs  have  failed  to  give  him  such  notice 
as  would  charge  him. 

By  the  Court,  Sutherland.  J.  The  ques- 
tion involved  in  this  case  has  been  so  recently 
under  the  consideration  of  the  court,  in  the 
case  of  Bank  v.  Broderick,  10  Wend.,  304 
[Aff'd,  ante  133],  that  I  deem  it  unnecessary  to 
do  anything  more  than  refer  to  the  leading 
principles  which  are  there  established.  The 
principal  authorities  are  there  collected  and 
considered.  The  check  on  which  that  suit 
was  brought  was  drawn  by  one  Le  Breton,  on 
the  Mechanics'  and  Farmers'  Bank  in  the  City 
of  Albany,  payable  to  the  order  of  the  defend- 
ants, and  bore  date  Jan.  14,  1830.  It  was 
drawn  previous  to  that  day,  and  post-dated  and 
delivered  to  the  defendants,  to  whose  order  it 
was  payable.  They  transferred  it  by  a  blank 
indorsement  before  the  14th  to  one  Myers.who 
on  the  14th  deposited  it  in  the  Mohawk  Bank 
at  Schenectady,  where  it  was  passed  to  his 
credit.  It  was  sent  by  the  plaintiffs  to  Albany, 
Feb.  3,  following,  to  the  Commercial  Bank, 
who  presented  it  for  payment  at  the  Mechan- 
ics' Bank  on  the  6th,  when  payment  was  re- 
fused, and  regular  notice  given  to  the  defend- 
ants. It  was  held  that  the  plaintiffs  had  been 
guilty  of  laches,  in  presenting  the  check  for 
payment,  and  that  the  indorsers  were  on  that 
ground  discharged.  It  was  there  held  that  the 
effect  of  the  check,  having  been  drawn  and 
negotiated  before  its  date,  was  merely  to  make 
it  payable  on  demand,  on  or  after  the  day  on 
which  it  purported  to  bear  date.  It  was  shown, 
by  a  reference  to  the  cases,  that  greater  dili- 
gence was  required  in '  presenting  checks  for 
*paymentthan  had  ever  been  required  [*552 
in  presenting  bills  of  exchange.  The  general 
rule,  as  laid  down  in  Murray  v.  Judah,  6  Cow., 
490,  is  recognized, that  a  check  is  not  due  from 
the  drawer  until  payment  had  been  demanded 
from  the  drawee,  and  refused  by  him;  but  that, 
as  between  the  holder  and  the  drawer, a  demand 
at  any  time  before  suit  brought  is  sufficient, 
unless  it  appear  that  the  drawee  has  failed,  or 
the  drawer  has  in  some  other  manner  sustained 
injury  by  the  delay.  But  that  as  between  the 
holder  of  a  check  and  an  indorser  or  third  per- 
son, payment  must  be  demanded  within  a  rea. 
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sonable  time.  Where  there  is  no  dispute  about 
the  facts,  whether  the  presentment  is  within  a 
reasonable  time  or  not,  is  a  question  of  law, 
and  must  in  some  degree  depend  upon  the  par- 
ticular circumstances  of  each  case.  Where 
there  are  no  peculiar  circumstances  in  the  case, 
the  rule  seems  to  be  settled,  that  no  laches  can 
be  imputed  to  the  holder,  if  the  check  is  pre- 
sented on  the  day  next  after  that  on  which  it 
was  given.  Richford  v.  Ridge,  2  Camp.,  537; 
Robson  v.  Bennett,  2  Taunt.,  889;  1  Holt,  313; 
Cornell  v.  Lovett,  1  Hall  Sup.  C.  R.,  68;  8.  C., 
6  Wend.,  369.  The  Chief  Juxtice,  in  the  opin- 
ion in  Bank  v.  Broderick,  after  referring  to 
these  and  other  cases,  says.  "The  true  rule, 
undoubtedly,  is,  that  a  check,  to  charge  an  in- 
dorser,  must  be  presented  with  all  the  dispatch 
and  diligence  which  is  consistent  with  the 
transaction  of  other  commercial  concerns;" 
and,  in  relation  to  the  circumstances  of  that 
case,  he  remarks:  "The  plaintiffs  received  this 
check  on  the  14th  January.  They  were  in  the 
habit  of  sending  notes  (to  Albany)  at  other 
times  than  their  periods  of  exchange  (which 
were  once  in  three  weeks),  according  to  the 
time  of  their  falling  due;  there  was  nothing  in 
the  nature  of  their  business,  therefore,  which 
prevented  an  earlier  presentment  of  the  check 
in  question.  According  to  the  cases  above  re- 
ferred to,"  he  continues,  "the  check  should 
have  been  sent  on  the  15th  (the  day  after  it 
was  received),  it  would  then  have  been  pre- 
sented on  the  16th." 

In  the  case  now  under  consideration,  there 
was  a  delay  in  presenting  those  three  checks 
for  payment,  of  13  days  on  the  first,  7  on  the 
second,  and  6  on  the  third,  after  they  respect- 
553*]ively  *came  to  the  hands  of  the  plaint- 
iffs, and  were  payable;  the  drawer  and  drawees, 
holders  and  indorser,  all  living  in  the  same 
place.  It  certainly  presents,  at  least,  as  strong 
a  case  of  laches  as  Mohawk  Bank  v.  Broderick. 

Upon  the  question  of  due  diligence  to  charge 
an  indorser,  whether  he  has  been  prejudiced 
or  not  by  the  delay,  is  perfectly  immaterial. 
It  is  not  to  be  inquired  into.  The  law  presumes 
he  has  been  prejudiced.  6  Cow.,  490;  3  Johns 
Cas.,  5,  259:  7  Cow.,  705.  As  between  the 
drawer  and  holder,  if  the  drawer  has  not  sus- 
tained injury  by  the  delay  in  presenting  and 
demanding  payment  of  the  check,  he  will  not 
on  that  ground  be  exonerated  from  its  pay- 
ment. 

The  defendant  cannot  be  charged  as  a  guar- 
antor in  this  form  of  pleadings.  Whether  he 
would  be  entitled  to  notice  if  he  stood  in  that 
character,  it  is,  therefore,  unnecessary  to  con- 
sider. 

Motion  for  new  trial  denied. 

Criticised— 20  Wend.,  194.' 

Cited  in— 21  Wend.,  378  ;  2  Hill.,  429;  23  N.  Y.,  41 ; 
28  Barb.,  621 ;  2  Bos.,  505 ;  1  Sheld,  396  ;  1  E.  D.  S.,  402; 
6  Am.  Rep.,  603  (40  Cal.,  116);  27  Am.  Rep.,  72  (71  N. 


KENNEDY  v.  MILLS. 

Dower — Provision  in  Lieu  of— Contribution. 

The  acceptance  by  a  widow  of  an  estate  given  to 
her  by  the  will  of  her  husband,  in  lieu  of  dower,  is 
a  bar  at  law  as  well  as  in  equity  to  her  right  of  dow- 
er in  other  lands  whereof  her  husband  died  seised. 

And  although  such  other  lands  are  charged  by  the 
will  with  a  contribution  to  her  support,  the  neglect 
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or  refusal  of  the  owners  of  such  lands  to  comply 
with  the  requirements  of  the  will,  does  not  entitle 
the  widow  to  her  action  of  dower ;  her  remedy  is 
otherwise. 

Citations— 2  Sch.  &  L.,  451 ;  2  Leon.,  272 :  Cro.  Eliz., 
128;  1  R.  S.,  741.  742;  sec.  11-14;  1  Johns.,  307;  10 
Johns.,  30;  7  Cow.,  287. 

HP  HIS  was  an  action  of  ejectment  for  dower, 
J.  tried  at  the  Montgomery  Circuit  in  May, 
1833,  before  the  Hon.  Esek  Cowen,  one  of  the 
Circuit  Judges. 

The  plaintiff  was  the  widow  of  Henry  Math- 
ews,  who,  by  his  last  will  and  testament,  gave 
to  her  a  house  and  lot  in  the  Village  of  Johns- 
town, and  2  cows,  1  horse  and  6  sheep,  togeth- 
er with  other  property.  He  also  gave  to  his 
two  sons,  John  and  Barnet,  a  certain  lot  of 
land,  known  as  lot  No.  337  of  a  certain  tract, 
and  directed  that  each  son  should  deliver  to 
his  wife  annually  10  loads  of  wood,  and  con- 
tribute equally  towards  *the  keeping  [*554 
of  her  stock.  He  declared  by  his  will  that  the 
devises  and  bequests  to  his  wife  were  to  her 
during  her  natural  life  in  lieu  of  her  dower. 
Lot  No.  337  was  divided  between  the  two  sons 
John  and  Barnet.  Barnet  died  about  25  years 
before  the  trial;  up  to  1830,  the  guardian  of 
his  son  and  heir  at  law  provided  the  plaintiff 
with  the  proportion  of  wood,  hay  and  pasture, 
chargeable  by  the  will  upon  that  portion  of  lot 
No.  337,  which,  on  partition,  had  fallen  to  the 
share  of  Barnet.  In  1830  the  son  of  Barnet 
sold  and  conveyed  his  share  of  lot  No.  337  to 
the  defendant,  who,  after  his  purchase,  refused 
to  furnish  the  plaintiff  with  wood,  hay  or  pas- 
ture. Whereupon  this  suit  was  commenced. 
The  judge  ruled  that  the  plaintiff  having  ac- 
cepted the  property  devised  to  her  by  the  will 
of  her  late  husband,  her  right  of  dower  was 
gone,  and  he  accordingly  directed  a  nonsuit  to 
be  entered.  The  plaintiff  asks  for  a  new  trial. 

Mr.  D.  Cady,  for  the  plaintiff.  An  estate 
in  dower  is  a  freehold  which  cannot  pass  but 
by  deed;  the  acceptance  by  the  plaintiff  of  a 
collateral  satisfaction  is  of  no  more  force  than 
a  parol  contract  for  the  sale  of  land,  where  the 
vendor  accepts  the  purchase  money;  the  con- 
tract is  good  in  equity,  but  not  at  law.  A  tes- 
tamentary provision  is  no  bar  of  dower  at  law. 
1  Johns.,  307.  In  Van  Orden  v.  Van  Orden, 
10  Johns.,  30,  the  court  intimate  the  opinion 
that  a  recovery  in  an  action  for  an  annuity, 
given  in  lieu  of  dower,  together  with  payments 
previously  accepted,  would  bar  the  widow's 
dower;  which  intimation  is  founded  upon  But- 
ler's case,  in  2  Leon.,  272,  which  merely  de- 
termines that  the  acceptance  of  a  jointure  is  a 
bar  to  dower,  because  the  statute  gives  it  such 
effect;  but  even  in  such  case,  if  the  widow  is 
evicted,  her  right  of  dower  is  restored.  The 
plaintiff  would  be  content  with  what  was  giv- 
en to  her  by  the  will,  but  the  defendant  will 
not  contribute  and,  therefore,  she  brings  her 
suit. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
The  plaintiff  should  have  her  remedy,  but  not 
by  suit  for  dower.  She  may  go  into  equity  to 
enforce  the  provisions  of  her  husband's  will, 
or  she  may  sue  upon  the  implied  assumpsit 
arising  from  previous  payments,  or  she  may 
*distrain.  Previous  to  the  assignment  [*556> 
of  dower,  she  has  no  estate;  it  is  a  mere  right 
of  dower  and,  therefore,  may  be  passed  with- 
out deed.  So  a  widow  may  be  barred  of  dower 
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by  matter  in  pais.  If  she  detains  the  title  deeds, 
her  right  is  gone  forever,  2  Bac.  Abr.,  143;  if 
she  pretends  falsely  to  be  enceinte,  she  forfeits 
her  dower,  3  Co.,  27;  and  if  she  elects  to  take 
a  devise  in  her  husband's  will,  she  is  barred. 
3  Rawle,  393;  10  Pick.,  507.  Even  on  bill  filed 
to  compel  her  to  elect  whether  she  will  take 
her  dower  or  accept  of  a  testamentary  provis- 
ion, and  a  decree  is  made  against  her,  she  does 
not  convey  but  merely  elects. 

By  the  Court,  Savage,  Gil.  J.  Where  a 
testamentary  provision  is  made  for  the  widow, 
which  is  intended  to  be  in  lieu  of  dower,  she 
has  her  choice — she  may  take  the  provision  in 
the  will  or  her  dower,  but  cannot  have  both. 
There  is  much  learning  in  the  books  as  to  what 
shall  be  considered  a  provision  in  lieu  of  dower, 
and  what  shall  be  considered  as  given  to  her 
in  addition  to  her  dower.  Great  liberality  has 
been  indulged  in  that  respect,  and  the  legacy 
or  testamentary  provision  will  not  be  adjudged 
to  be  in  lieu  of  dower  unless  such  manifestly 
appears  to  have  been  the  intention  of  the  tes- 
tator. In  this  case  there  is  no  room  for  doubt 
on  that  subject ;  the  testator  has  expressly  de- 
clared, "  All  this  I  give  to  my  said  wife,  dur- 
ing her  natural  life,  in  lieu  of  her  dower."  She 
accepted  what  was  given  to  her  by  the  will, 
and  has  enjoyed  it,  as  in  fee,  for  many  years; 
but  how  long  the  case  does  not  inform  us.  On 
the  present  defendant  refusing  to  continue  the 
annual  contributions,  she  seeks  to  recover  her 
dower. 

The  provision  made  by  the  husband  is  called 
an  equitable  bar,  but  I  apprehend  it  is  also  a 
legal  bar.  Many  of  the  cases  on  this  subject 
are  in  equity  ;  but,  as  was  said  by  Ld.  Redes- 
dale  in  Birmingham  v.  Kirwan,  2  Sch.  &  L., 
451,  there  is  no  difference  in  principle  in  the 
decision  of  the  courts  (of  law  and  equity).  The 
question  has  been  decided  in  courts  of  law 
wherever  the  form  of  proceeding  admitted  it. 
In  2  Leon.,  272,  where  a  provision  in  bar  of 
dower  was  made  for  the  wife  after  marriage 
and,  consequently,  she  was  not  bound  to  ac- 
cept it,  it  was  held  that  if  the  wife  agreed 
556*]  to  such  provision,  by  entry  *after  the 
death  of  the  husband,  she  might  be  barred  in 
a  writ  of  dower  ;  for  her  election  bound  her, 
though  her  agreement  did  not.  So  in  Cro. 
Eliz.,  128,  where  a  wife  brought  an  action  of 
dower,  she  was  barred  of  a  rent  charge  which 
had  been  devised  in  lieu  of  dower.  She  had 
made  her  election,  and  could  not  have  both 
provisions.  The  principle  is  acknowledged  as 
well  at  law  as  in  equity,  and  the  only  question 
that  can  arise  in  such  cases  is  whether  the  tes- 
tamentary provision  was  given  in  lieu  of  dower. 
There  is  no  question  of  that  kind  in  this  case, 
for  it  is  expressly  declared  to  be  so  given.  Our 
Revised  Statutes  contain  the  same  principle, 
and  I  apprehend  it  is  equally  to  be  enforced 
by  all  courts.  The  wife  may,  by  her  assent 
before  marriage,  be  barred  by  a  pecuniary  pro- 
vision :  if,  after  coverture,  lands  or  money  be 
given  in  lieu  of  dower,  she  may  elect  which 
she  will  take,  but  she  should  not  be  entitled  to 
both.  So,  also,  if  the  provision  be  by  will ; 
and  where  she  shall  be  entitled  to  an  election, 
unless  she  commence  proceedings  to  recover 
her  dower  within  one  year  after  her  husband's 
death,  she  shall  be  deemed  to  have  elected  the 
provision  which  has  been  given  in  lieu  of  dower. 
WEND.  13. 


1  R.  S.,  741,  742,  sees.  11-14.  This  subject 
has  been  discussed  in  several  cases  in  this 
court.  1  Johns.,  307  ;  10  Id.,  30  ;  7  Cow.,  287. 

It  is  no  answer  to  say  that  she  has  not  re- 
ceived all  that  was  intended  for  her.  Suppose 
a  pecuniary  annuity  had  been  the  testamentary 
provision  which  she  had  elected  to  take,  and 
had  actually  received  it  for  several  years,  she 
is  not  at  liberty  to  prosecute  for  her  dower  on 
neglect  to  pay  the  annuity,  but  must  institute 
some  proper  proceeding  to  compel  payment  of 
the  annuity.  So  in  this  case,  the  plaintiff  may 
have  a  remedy  to  compel  a  performance  of  the 
provisions  of  the  will ;  but,  by  electing  to  re- 
ceive that  provision  in  lieu  of  dower,  no  ac- 
tion for  dower  can  be  maintained. 

Motion  to  set  aside  nonsuit  denied. 
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TOPPING  &  HOLME. 

Personal  Liability  of  Administrator  —  Promis- 
sory Note  by  —  Priraa  Facie  Evidence  of  Assets 
—  Burden  of  Proof  to  Show  Deficiency  —  New 
Trial  —  Promissory  Note  Imports  a  Considera- 
tion —  Pleading. 

A  promissory  note  imports  a  consideration,  and  it 
is  unnecessary  to  state  any  in  pleading,  or  to  prove 
any  upon  the  trial,  in  the  first  instance. 

When  such  note  is  given  by  an  executor  or  ad- 
ministrator, it  is  prima  facie  evidence  of  assets,  be- 
cause they  are  the  legal  consideration  upon  which 
the  promise  ought  to  be,  and  is  presumed  to  be, 
founded  ;  it  is,  however,  but  prima  facie  evidence 
between  the  original  parties,  and  the  defendant  may 
show  that  in  fact  there  was  a  deficiency  of  assets, 
and,  of  course,  no  consideration  to  support  the  note. 
The  onus  probandi  in  such  case  rests  upon  the  de- 
fendant. 

Proof  of  proceedings  had  before  a  surrogate  for 
the  sale  of  all  the  real  estate  of  the  testator  or  in- 
testate, a  sale  had  in  pursuance  thereof,  and  a  dis- 
tribution of  the  proceeds  among  the  creditors,  is 
not  competent  evidence  to  establish  the  fact  that 
the  executor  or  administrator  had  fully  adminis- 
tered, and  had  no  assets  belonging  to  the  estate. 

Where  such  proof  was  offered  on  a  second  trial, 
after  a  new  trial  granted  on  the  ground  that  evi- 
dence had  been  excluded  that  the  personal  estate 
had  been  exhausted  in  due  course  of  administra- 
tion, the  court,  although  they  adjudged  the  proof 
offered  on  the  second  trial  incompetent,  ordered  a 
venire  de  novo,  to  give  the  administrators  the  oppor- 
tunity of  adducing  further  proof. 

Citations-9  Wend.,  273;  Act,  April  8,  1813;  1  R.  L. 
460,  452,  sees.  23,  26  ;  7  Cr.,  281  ;  19  Johns.,  345  ;  4 
Wend.,  548  ;  12  Wend.,  145  ;  6  Wend.,  497  ;  1  Phil.  Ev., 
300  ;  1  Hawk.,  258  ;  2  Atk.,  412  ;  3  Camp.,  126  ;  1  Str., 
68  ;  8  Johns.,  120  ;  17  Johns..  301  ;  4  Johns.,  289  :  1  T. 
R.,  691  ;  5  T.  R.,  6  ;  12  Johns..  349  ;  7  Cow.,  701  ;  10 
Serg.  &  R..  346;  2  Conn.,  680. 


was  an  action  of  assumpsit,  tried  at  the 
Rensselaer  Circuit  in  Sep.,  1833,   before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiffs  read  in  evidence  a  note  given 
by  the  defendants  for  $4,000,  bearing  date 
July  2,  1829,  payable  to  K.  Rawson  60  days 
after  date,  signed  as  follows  :  "  Margaret  Top- 
ping, administratrix,  John  Holme,  adminis- 
trator to  the  estate  of  John  Topping,  deceased." 
After  reading  the  note,  the  plaintiffs  admitted 
the  following  facts  :  John  Topping  died  in- 
testate in  Sep.,  1828,  and  the  defendants  took 
out  letters  of  administration  on  his  estate.  At 
the  time  of  the  death  of  Topping  the  plaintiffs 
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held  a  note  against  him,  indorsed  by  K.  Raw- 
son  for  the  accommodation  of  Topping,  for 
$5,000,  payable  Nov.  5, 1838.  When  that  note 
fell  due  the  defendants  paid  $1,000,  and  gave 
&  new  note  for  the  balance,  payable  in  60  days, 
indorsed  by  the  same  indorser,  which  note 
was  renewed  from  time  to  time,  until  the  note 
now  in  suit  was  given.  May  25,  1829,  the  de- 
558*]  fendants  applied  *to  the  surrogate  of 
Rensselaer  for  an  order  to  sell  all  the  real  es- 
tate of  the  intestate  for  the  payment  of  his 
debts,  and  such  order  was  subsequently  ob- 
tained, and  the  real  estate  sold,  and  the  pro- 
ceeds of  the  sale  paid  in  to  the  surrogate.  The 
note  now  in  suit  was  proved  before  the  surro- 
gate, and  the  plaintiffs  received  from  him 
$2,734.95  as  their  proportion  or  dividend  of 
the  fund  arising  from  the  sale  of  the  real  es- 
tate. The  receipt  of  this  sum  from  the  surro- 
fite  was  indorsed  on  the  note,  under  date  of 
eb.  1, 1880,  and  there  were  two  other  indorse- 
ments of  moneys  received  of  Holme — one  of 
$170,  Feb.  16,  1830,  and  the  other  of  $200, 
Apr.  10,  1830.  Upon  this  state  of  facts  the 
defendants'  counsel  requested  the  judge  to 
•charge  the  jury  that  the  defendants  were  not 
personally  liable;  that  the  action,  if  any  could 
be  maintained  against  them,  should  have  been 
brought  against  them  in  their  representative 
capacity ;  or,  if  not  so,  then,  to  entitle  the 
plaintiffs  to  recover  in  this  action,  they  should 
have  proved  assets  in  the  hands  of  the  defend- 
ants. The  judge  declined  so  to  charge,  and 
expressed  his  opinion  that  upon  the  evidence 
before  him  the  plaintiffs  were  entitled  to  re- 
cover. The  defendants'  counsel  then,  to  prove 
that  the  defendants  had  fully  administered 
and  had  no  assets,  offered  in  evidence  the  pro- 
ceedings had  before  the  surrogate,  upon  their 
petition  praying  for  a  sale  of  the  real  estate  of 
the  intestate,  in  which  petition  it  was  stated 
that  the  defendants  had,  in  the  due  course  of 
administration,  exhausted  the  personal  estate 
of  the  intestate  and,  therefore,  prayed  the  aid 
of  the  surrogate  in  the  premises.  They  also 
offered  in  evidence  the  various  orders  made  by 
the  surrogate,  pursuant  to  the  statute  in  such 
cases,  the  sale  of  all  the  real  estate  of  the  in- 
testate, the  notice  to  creditors  to  come  in  and 
prove  their  debts,  the  production  by  the  plaint- 
iffs before  the  surrogate  of  the  note  now  in 
suit,  and  the  distribution  made  by  the  surro- 
gate amongst  the  creditors  of  the  intestate  of 
the  fund  arising  from  the  sale  of  the  real  es- 
tate— all  which  evidence  so  offered  to  be  given 
was  objected  to  by  the  counsel  for  the  plaint- 
iffs, and  excluded  by  the  judge.  Whereupon 
the  jury,  under  the  charge  of  the  judge,  found 
a  verdict  for  the  plaintiffs  for  the  balance  due 
upon  the  note,  after  deducting  the  indorse- 
559*]  ments.  The  defendants  "having  ex- 
cepted  to  the  several  decisions,  and  obtained 
a  bill  of  exceptions  to  be  duly  signed,  now  ask 
for  a  new  trial. 

Mr.  H.  P.  Hunt,  for  the  defendants. 
Mr.  J.  P.  Cushman,  for  the  plaintiffs. 

By  the  Court,  Sutherland.  J.  When  this 
case  was  formerly  before  us,  the  general  prin- 
ciple was  established  that  the  defendants  were 
not  personally  responsible  for  the  payment  of 
the  note  on  which  the  action  is  brought,  unless 
they  had  assets  belonging  to  the  estate  of  their 
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intestate,  John  Topping,  the  original  debtor  to 
the  bank.  9  Wend.,  273.  The  opinion  of  the 
court  delivered  on  that  occasion,  establishes 
the  following  propositions:  1.  That  every 
promise  requires  a  sufficient  consideration  to 
support  it;  2.  That  the  promise  of  an  executor 
or  an  administrator  to  pay  the  debt  of  his  tes- 
tator or  intestate,  in  order  to  bind  him  per- 
sonally, must  be  in  writing,  and  founded  upon 
a  good  consideration;  3.  That  assets  in  the 
hands  of  an  executor  or  administrator  consti- 
tute a  sufficient  consideration  to  support  the 
promise;  4.  That  forbearance  to  sue  is  also  a 
good  and  sufficient  consideration;  5.  That  a 
promissory  note  imports  a  consideration,  but 
that  between  the  original  parties  the  consider- 
ation may  be  inquired  into;  and  6.  That  the 
note  in  question,  therefore,  was  prima  facie 
evidence  of  assets  in  the  hands  of  the  defend- 
ants sufficient  to  pay  it;  but  that  it  was  com- 
petent for  them  to  rebut  that  presumption,  by, 
showing  affirmatively  that  they  had  no  assets. 
Under  this  decision,  the  cause  went  down  to  a 
second  trial,  and  it  is  now  again  brought  be- 
fore us  on  a  bill  of  exceptions  taken  at  the  trial. 
All  the  facts  necessary  in  order  to  entitle  the 
plaintiffs,  prima  facie,  to  recover,  having  been 
proved  or  admitted,  the  counsel  for  the  defend- 
ant, in  order  to  show  that  they  had  fully  ad- 
ministered, and  had  no  assets,  offered  in  evi- 
dence their  petition  to  the  surrogate  of  the 
County  of  Rensselaer,  for  a  sale  of  the  real 
estate  of  the  intestate,  for  the  payment  of  his 
debts;  presented  May  25,  1829,  pursuant  to  the 
Act  of  Apr.  8, 1813.  The  petition  stated,  among 
*other  things,  that  the  defendants  had,  [*56O 
in  the  due  course  of  administration,  exhausted 
the  personal  estate  of  the  intestate,  and  request- 
ed the  aid  of  the  surrogate  in  the  premises.  They 
also  offered  in  evidence  the  various  orders 
made  by  the  surrogate,  pursuant  to  the  Act ; 
and  also  to  prove  the  sale  of  all  the  real  estate 
of  the  intestate,  and  notice  to  the  creditors  to 
come  in  and  prove  their  debts,  pursuant  to  the 
provisions  of  the  Act;  and  that  the  plaintiffs 
proved  the  note  on  which  this  suit  is  brought, 
before  the  surrogate,  and  received  the  dividend 
to  which  they  were  entitled  out  of  the  proceeds 
of  the  sale  of  said  real  estate.  This  evidence 
was  objected  to  by  the  counsel  for  the  plaint- 
iffs, and  excluded  by  the  judge;  to  which  de- 
cision the  counsel  for  the  plaintiffs  excepted, 
and  the  judge  charged  the  jury  that  the  plaint- 
iffs were  entitled  to  recover. 

The  first  question  which  I  will  consider  is, 
whether  the  proceedings  before  the  surrogate, 
offered  to  be  shown  by  the  defendants,  were 
competent  evidence  to  prove  that  the  defend- 
ants had  fully  administered,  and  had  no  assets 
belonging  to  the  estate  of  John  Topping.  These 
proceedings  are  authorized  and  regulated  by 
the  23d  and  26th  sections  of  the  Act  Relative 
to  the  Court  of  Probate,  the  Office  of  Surro- 
gate and  the  Granting  of  Administration.  1 
R.  L.,  450,  452.  The  23d  section  provides  that 
where  any  executor  or  administrator,  whose  tes- 
tator or  intestate  shall  have  died  seised  of  any 
real  estate,  shall  discover  or  suspect  that  the 
personal  estate  of  such  testator  or  intestate  is 
insufficient  to  pay  his  or  her  debts,  such  execu- 
tor or  administrator  shall  make  a  just  and  true 
account  of  said  personal  estate  and  debts,  as 
far  as  he  can  discover  the  same,  and  deliver 
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the  said  account  to  the  surrogate,  and  request 
his  aid  in  the  premises;  and  the  surrogate  shall 
thereupon  make  an  order  directing  all  persons 
interested  in  such  estate  to  appear  before  him, 
And  show  cause  why  so  much  of  the  real  estate 
whereof  such  testator  or  intestate  died  seised, 
should  not  be  sold,  as  will  be  sufficient  to  pay 
his  debts.  Such  order  must  be  published  for 
four  weeks,  etc.,  and  at  the  time  and  place 
specified  in  such  order,  the  surrogate  shall  hear 
and  examine  the  allegations  and  proofs  of  such 
executor  or  administrator,  and  of  all  other  per- 
5(51*]  sons  interested  in  such  estate,  *who 
shall  think  proper  to  make  any;  and  if,  upon 
due  examination,  the  said  surrogate  shall  find 
that  the  personal  estate  of  such  testator  or  in- 
testate is  not  sufficient  to  pay  his  or  her  debts, 
he  shall  order  and  direct  the  whole,  if  neces- 
sary; if  not,  a  part  of  such  real  estate  to  be 
sold,  to  pay  such  debt.  The  26th  section  de- 
clares that  where  only  a  part  of  the  real  estate 
is  ordered  to  be  sold,  the  moneys  arising  there 
from  shall  be  received  by  such  executor  or  ad- 
ministrator, and  shall  be  considered  as  assets 
in  their  hands  for  the  payment  of  debts;  but 
where  the  whole  real  estate  is  ordered  to  be 
sold,  the  proceeds  shall  be  brought  into  the 
office  of  such  surrogate;  and  if  the  same  is  not 
sufficient  to  pay  all  the  debts,  he  shall  cause 
the  same,  after  deducting  charges  and  expenses 
to  be  divided  among  the  creditors,  in  propor- 
tion to  their  respective  debts;  provided,  how- 
ever, that  a  public  notice  of  three  months  shall 
be  given  of  the  time  and  place  of  making  such 
distribution;  and  provided,  also,  that  no  part 
of  the  real  estate  of  any  testator  or  intestate 
shall  be  ordered  to  be  sold,  etc.,  unless  the 
•executors  or  administrators  shall  have  duly 
made  and  filed  an  inventory  of  the  goods,  chat- 
tels and  credits  of  such  testator  or  intestate, 
before  the  application  for  such  sale,  nor  until 
they  shall  have  applied  the  personal  estate,  or 
such  part  thereof  as  may  have  come  to  their 
hands,  to  the  payment  of  the  debts  of  such  tes- 
tator or  intestate. 

The  first  observation  which  occurs  in  rela- 
tion to  this  statute  is,  that  the  creditors  are  in 
no  respect  parties  to  the  proceedings  under  it, 
until  they  come  in  to  receive  their  dividends. 
They  have  no  interest  in  opposing  this  appli- 
cation; its  object  is  to  increase  the  fund  out  of 
which  their  debts  are  to  be  paid;  it  is  upon  the 
face  of  it  a- proceeding  for  their  benefit.  The 
heirs,  to  whom  the  real  estate  belongs,  are  the 
only  persons  who  are  to  be  prejudiced  by  it. 
2.  The  proceeding  is  instituted  upon  the  mere 
allegation  of  the  executors  or  administrators 
that  they  have  discovered,  or  have  reason  to 
suspect  that  the  personal  estate  is  insufficient 
to  pay  the  debts;  and  upon  their  delivering  to 
the  surrogate  an  account  of  said  personal  es- 
tate and  debts,  as  far  as  they  can  discover  the 
same.  If  the  heirs  do  not  come  in  and  oppose 
the  application,  and  the  surrogate  sees  no  rea- 
son to  doubt  the  correctness  of  the  statement  of 
5(52*]  *the  executors,  etc.,  showingthat  the 
personal  estate  is  insufficient  to  pay  the  debts, 
and  that  they  have  applied  such  part  thereof 
as  may  have  come  to  their  hands  towards  such 
payment  he,  of  course,  makes  an  order  for  the 
sale  of  the  real  estate.  The  whole  proceeding 
is  one  with  which  the  creditors  have  nothing 
io  do,  and  with  which  they  have  no  right  to 
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interfere,  until  it  is  consummated  and  the  pro- 
ceeds of  the  sale  are  brought  into  court;  and 
they  then  simply  receive  their  respective  divi- 
dends. The  proceeding  is  not  founded  upon 
the  allegation  or  supposition  that  the  executors 
or  administrators  have  exhausted  all  the  assets 
belonging  to  the  estate,  by  collecting  and  ap- 
plying them  in  payment  of  the  debts;  but  only 
that  they  have  reason  to  suspect  or  believe 
that  there  will  be  a  deficiency  of  personal  as- 
sets, and  that,  as  far  as  assets  have  come  to 
their  hands,  they  have  properly  applied  them. 
There  is  nothing  like  a  formal  accounting  or 
settlement,  by  the  executors  or  administrators. 
They  have  only  to  show  that  there  will,  prob- 
ably, be  a  deficiency  of  personal  assets,  and 
the  order  may  be  granted.  But  there  is  an 
express  proviso  to  the  26th  section  that  noth- 
ing therein  contained  shall  be  construed  to  bar 
or  prevent  any  person  from  bringing  or  main- 
taining any  suit  or  action  against  any  executor 
or  administrator,  for  or  in  respect  of  the  per- 
sonal estate  of  his  or  her  testator  or  intestate, 
or  for  or  in  respect  of  any  waste  or  misappli- 
cation thereof  by  such  executor  or  administra- 
tor; that  is,  creditors  shall  not  be  prejudiced 
or  affected  by  the  proceeding,  nor  shall  exec- 
utors or  administrators  be  protected  by  it,  when 
sued  or  called  to  account,  in  respect  to  the 
personal  estate  of  their  testator  or  intestate.  It 
appears  to  me,  therefore,  that  it  would  be  a 
violation  of  first  principles,  to  hold  these  pro- 
ceedings competent  evidence  for  an  executor 
or  administrator,  when  sued  by  a  creditor  of 
the  estate,  that  he  had  no  personal  assets  be- 
longing to  it.  But  if  they  were  competent 
evidence  of  that  fact,  they  certainly  could 
prove  no  more  than  that  the  administrators 
had  no  assets  when  the  application  was  made 
to  the  surrogate,  which  was  in  May,  1829; 
leaving  the  plaintiffs  at  liberty  to  show  that 
other  assets  subsequently  came  to  their  hands. 
Now  the  note  on  which  this  suit  is  founded 
was  given  in  July,  1829,  and  *affords  [*563 
prima  facie  evidence  that  at  that  time  the  de- 
fendants had  sufficient  personal  assets  to  pay 
it.  In  Beatty  v.  Md.,  7  Cr.,  281, 'it  was  held 
that  the  final  account  settled  by  an  adminis- 
trator with  the  Orphan's  Court  was  not  con- 
clusive evidence  for  him  on  the  issue  of  devas- 
tavit  vel  non.  It  was  remarked  by  the  court, 
that  the  account  was  only  binding  upon  the 
representatives  of  the  estate — the  distributees; 
but  that  the  creditors  were  no  parties  to  the 
settlement  of  the  account,  and  could  not  be 
bound  by  it. 

The  cases  relied  upon  by  the  defendant's 
counsel,  upon  this  point,  appear  to  me  to  have 
very  little,  if  any  bearing  upon  it.  They  are 
principally  that  class  of  cases  in  which  it  has 
been  held  that  a  liberal  presumption  will  be 
indulged  in  favor  of  public  officers;  that  where 
they  are  bound  to  do  a  certain  act,  the  omis- 
sion of  which  would  be  a  culpable  neglect  of 
duty,  the  performance  of  it  will  be  presumed, 
if  there  are  any  circumstances  on  which  the 
presumption  can  rest,  unless  the  contrary  is 
proved.  Hartwellv.  Boot,  19  Johns.,  345;  But- 
ler v.  Maynard,  11  Wend.,  548  ;  Barhydt  v. 
Valk,  12  Wend.,  145.  These  cases  have  no  ap- 
plication to  this,  for  two  reasons:  in  the  first 
place  the  principle  is  applicable  only  to  pub- 
lic officers,  which  executors  and  administrators 
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are  not;  and  second,  it  is  not  a  culpable  neg- 
lect of  duty  in  an  executor,  not  to  have  fully 
administered  the  personal  assets,  before  he  ap- 
plies for  an  order  to  sell  the  real  estate.  The 
statute  does  not  require  him  to  show  that  he 
has  fully  administered,  but  only  that  he  be 
lieves  that  there  will  be  a  deficiency  of  person- 
al assets,  and  that  he  had  duly  applied  what 
had  come  to  his  hands.  The  case  of  Hart  v. 
Deamer,  6  Wend.,  497,  rests  on  a  different 
principle.  That  was  an  action  upon  a  bond ; 
the  obligor  had  been  declared  a  lunatic,  and  a 
committee  appointed  for  him.  The  suit  was 
defended  by  the  committee  on  the  ground  that 
the  obligor  was  a  lunatic  when  the  bond  was 
executed;  and  an  inquisition,  taken  under  a 
writ  de  lunatico  inquirendo,  which  found  the 
obligor  to  have  been  a  lunatic  at  the  date  of  the 
bond,  was  held  to  be  competent,  though  not 
conclusive  evidence  of  the  fact.  It  was  put 
upon  the  ground,  as  it  is  in  all  the  authorities, 
that  an  inquisition  of  lunacy  is  to  be  considered 
564*1  in  the  nature  of  a  proceeding  in  *rem 
(to  which  all  the  world  are  parties),  being  in- 
stituted by  the  Court  of  Chancery,  to  whom 
the  custody  of  lunatics  and  idiots  is  intrusted, 
to  inquire  into  the  state  of  the  party's  mind. 
1  Phil.  Ev.,  800;  1  Hawk..  258;  2Atk.,  412;  3 
Camp.,  126;  1  Str.,  68.  This  evidence  was, 
therefore,  properly  rejected  by  the  judge. 

The  judge  was  called  upon,  in  the  progress 
of  the  trial,  to  charge  the  jury  that  the  action 
could  not  be  sustained  against  the  defendants 
personally,  but  should  have  been  brought 
against  them  in  their  representative  capacity, 
it  appearing  that  the  note  on  which  the  suit 
was  brought  was  given  for  a  debt  of  their  in- 
testate; or,  second,  if  the  suit  could  be  main- 
tained in  its  present  form,  the  plaintiffs  could 
not  recover  without  producing  direct  and  af- 
firmative proof,  beyond  what  results  from  the 
note  itself,  that  the  defendants  had  assets.  He 
declined  so  to  charge,  and  expressed  the  opin- 
ion that  the  plaintiffs  were  entitled  to  recover 
in  this  form  of  action,  and  upon  the  evidence 
as  it  stood.  To  this  opinion  the  defendants 
excepted.  Upon  the  former  argument  of  this 
case,  it  does  not  appear  to  have  been  contend- 
ed, by  the  counsel  for  the  defendants,  that  it 
was  incumbent  upon  the  plaintiffs  to  produce 
any  other  evidence  of  assets  in  the  defendant's 
hands  beyond  that  which  the  note  itself  im- 
plied. Without  raising  that  question  upon  the 
trial,  they  offered  on  their  part  affirmatively 
to  show  that  they  had,  in  the  due  course  of 
administration,  exhausted  the  personal  estate 
of  the  intestate.  The  judge  rejected  the  evi- 
dence, and  it  was  upon  that  ground  that  a  new 
trial  was  ordered.  Upon  the  second  trial, 
however,  the  point  was  distinctly  taken,  and 
the  question  is  now  properly  before  us.  It  is 
very  apparent,  however,  from  the  opinion  of 
the  court  delivered  on  that  occasion,  that  the 
note  was  considered  as  affording  prima  facie 
evidence  of  assets;  and  that  the  plaintiffs  were 
entitled  to  recover  upon  the  strength  of  that 
evidence,  unless  it  was  rebutted  by  the  defend- 
ants. The  Chief  Justice, after  stating  the  leading 
principles  which  he  considered  applicable  to 
the  case  and  established  by  the  authorities, and 
among  others,  that  assets  in  the  hands  of  an 
executor  constitutes  a  sufficient  consideration 
for  a  promise  to  pay  the  debt  of  his  testator, 
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"  Assuming  these  principles  to  constitute 
the  law  of  this  case.had  the  plaintiffs  any  right 
to  recover?  The  defendants  had  *given[*565 
a  promissory  note,  which,  since  the  Statute  of 
Anne,  imports  a  consideration  so  far  as  to  re- 
lieve the  plaintiff  from  stating  any  considera- 
tion in  his  declaration,  or  proving  any  in  the 
first  instance;  but  it  is  well  settled,  as  between 
the  parties  to  a  note,  that  the  consideration 
may  be  inquired  into,  and  if  the  defendant 
shows  a  want  of  consideration,  the  plaintiff 
cannot  recover."  And  in  a  subsequent  part  of 
the  opinion,  he  says:  "The  defendants  in  this 
case  having  shown,  or,  what  is  the  same  thing 
on  this  motion,  having  offered  to  show  that 
they  had  fully  administered  and  had  no  assets 
in  their  hands,  there  was  no  consideration  for 
their  promise."  And  he  concluded  by  observ- 
ing that  the  facts  offered  in  evidence  were  a 
bar  to  a  recovery  against  the  defendants  in 
their  individual  capacity,  and  that  a  new  trial 
ought,  therefore,  to  be  granted.  Independ- 
ently of  the  evidence  offered  by  the  defend- 
ants, the  opinion  clearly  holds  that  the  plaint- 
iffs had  shown  enough  to  entitle  them  to  recovery 
though  it  appeared,  on  the  face  of  the  note, 
that  it  was  given  for  a  debt  of  the  defendant's 
intestate. 

The  counsel  for  the  defendants,  however, 
contends  that  the  cases  of  Ten  Eyckv.  Vander- 
poel,  8  Johns.,  120,  and  of  Schoonmaker  v. 
Roosa,  17  Johns.,  301,  establish  a  different  doc- 
trine. In  the  first  case,  the  question  arose  upon 
a  demurrer  to  the  declaration.  The  declara- 
tion was  on  a  promissory  note  made  by  the  de- 
fendant, by  which,  as  administrator  of  Peter 
Bregan,  deceased,  he  promised  to  pay  the 
plaintiffs  $61.72,  for  value  received  by  John 
Bregan  and  heirs,  on  demand,  with  interest. 
It  was  held  that  the  declaration  was  bad;  that 
it  did  not  state  a  good  consideration  for  the 
promise.  The  court  say,  the  defendant  as  ad- 
ministrator, promises  to  pay  a  debt  in  the  right 
of  others.  The  note  states  that  the  value  re- 
ceived was  by  third  persons,  and  there  is  no 
consideration  or  inducement  for  the  promise. 
The  writing  repels  any  presumption  of  consid- 
eration (received  by  the  defendant),  because  it 
admits  that  the  value  was  received  by  John 
Bregan  and  his  heirs.  It  is  evident,  if  the  note 
had  been  for  value  received  merely,  without 
stating  by  whom,  that  the  declaration  would 
have  been  held  good.  The  legal  presumption 
would  then  have  been,  that  it  was  given  for  a. 
debt  due  from  the  estate,  in  consideration  of 
assets  in  his  hands  belonging  to  the  estate. 
*That  case,  therefore,  does  not  decide  [*566 
that  a  promissory  note  in  the  usual  form,  giv- 
en by  an  administrator,  does  not  afford  prima 
facie  evidence  of  assets  sufficient  to  pay  it.  Nor 
is  any  such  doctrine  held  in  Schoonmaker  v. 
Roosa  as  I  understand  that  case.  Roosa  and 
Dewitt  were  executors  of  one  Levi  Dewitt,  be- 
tween whom  and  the  plaintiff  Schoonmaker 
there  existed  demands  and  differences  at  the 
time  of  his  death.  June  10,  1813,  the  plaintiff 
and  defendants  entered  into  a  verbal  agreement, 
by  which  they  appointed  Lucas  Elmendorf 
sole  arbitrator  to  settle  and  adjust  all  differ- 
ences and  demands  existing  between  the  plaint- 
iff and  'the  defendants,  as  executors  of  the  last 
will  and  testament  of  Levi  Dewitt,  deceased. 
For  the  purpose  of  binding  the  parties  to  the 
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submission,  they  respectively  executed  notes 
to  each  other  on  the  same  June  10,  1813.  The 
defendants,  in  their  note,  promised  to  pay  to 
the  plaintiff,  or  order,  $1,500,  on  demand,  for 
value  received.  The  note  given  by  the  plaint- 
iff to  the  defendants  was  precisely  the  same. 
These  notes  were  put  into  the  hands  of  the  ar- 
bitrator, with  directions  by  the  parties  for  him 
to  indorse  thereon  the  amount  which  he  should 
find  due  from  the  estate  of  Levi  Dewitt.  It 
was  proved  that  it  was  verbally  explained  and 
agreed  between  the  parties,  at  the  time  of  sub- 
mission, that  the  defendants,  for  anything 
that  should  be  awarded  against  them,  were  to 
be  liable  only  in  their  capacity  of  executors, 
and  in  the  course  of  administration,  and  not  in 
their  individual  capacities;  and  that  the  award 
was  made  and  the  notes  indorsed  and  delivered 
by  the  arbitrator,  in  pursuance  of  such  sub- 
mission. The  plaintiff's  suit  was  brought  upon 
the  note  thus  given  by  the  defendants.  The 
note  was  produced  and  proved  upon  the  trial, 
with  an  indorsement  on  the  back  of  it,  made 
by  the  arbitrator,  by  which  it  appeared  that 
he  found  a  balance  of  $97.38  due  from  Levi 
Dewitt  to  the  plaintiff,  and  that  in  pursuance 
of  the  authority  vested  in  him  by  the  parties, 
he  reduced  the  note  to  that  amount.  All  this 
parol  evidence,  explaining  the  origin  and  nat- 
ure of  the  transaction,  was  objected  to  by  the 
plaintiff  as  incompetent;  but  the  Court  of  C. 
P.  of  Ulster  County,  in  which  the  suit  was 
"brought,  decided  that  it  was  admissible,  and 
that  the  action  could  not  be  maintained,  and 
567*]  *accordingly  nonsuited  the  plaintiff. 
The  cause  was  brought  into  this  court  upon  a 
bill  of  exceptions  and  writ  of  error,  and  the 
judgment  below  was  affirmed. 

The  principal  grounds  relied  upon  by  the 
counsel  for  the  plaintiffs  in  error  for  a  reversal 
of  the  judgment,  were  :  1.  That  parol  evi- 
dence was  inadmissible  to  show  how  the  note 
was  intended  to  be  made,  or  any  terms  or  con- 
dition varying  the  written  contract,  upon  the 
authority  of  Thompson  v.  Ketchum,  8  Johns., 
190,  and  Hoare  v.  Graham,  3  Camp.,  57.  2. 
That  if  the  evidence  was  admissible  it  showed 
a  case  of  submission  to  arbitrators,  and  that 
such  submission  by  an  executor  is  conclusive 
evidence  of  assets,  as  decided  in  Barry  v.  Rush, 
1  T.  R.,  691.  On  the  other  side  it  was  con- 
tended that  this  case  formed  an  exception  to 
the  general  rule,  that  parol  evidence  was  not 
admissible  to  vary  written  contracts;  that  the 
giving  of  the  note  and  the  submission  were  si- 
multaneous, and  the  indorsement  of  the  arbitra- 
tor, produced  fay  the  plaintiff  himself,  showed 
the  purpose  for  which  the  notes  were  given; 
that  the  notes  were  delivered  to  the  arbitrator 
at  the  time  of  submission;  that  defendant's 
note  had  no  legal  operation  until  the  arbitrator 
made  his  award,  and  delivered  it  to  the  plaint- 
iff, in  pursuance  of  the  award  ;  and  that  the 
indorsement  which  constituted  the  award  must 
be  taken  with  the  note,  as  one  and  the  same 
transaction.  The  court,  after  citing  the  au 
thorities  which  show,  that  as  between  the  orig- 
inal parties  the  consideration  of  a  promissory 
note  may  be  inquired  into,  say:  "  The  defend- 
ants in  this  case  were  executors,  and  the  note 
they  gave  was  a  mode  adopted  by  the  mutual 
agreement  of  the  parties,  to  submit  their  differ- 
•ence  with  the  plaintiff  as  to  matters  of  account 
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between  him  and  their  testator,  to  arbitration, 
[n  Pearson  v.  Henry,  5  T.  R.,  6,  it  was  decided 
that  a  submission  to  an  award  by  an  adminis- 
trator was  not  an  admission  of  assets  ;  and  if 
there  are  no  assets  a  personal  promise  by  the 
administrator  would  be  a  nudum  paclum.  The 
award  indorsed  by  the  arbitrator  shows  that  it 
was  intended  merely  that  he  should  ascertain 
what  was  due  from  the  estate  of  the  intestate, 
and  that  the  defendants  should  be  liable  only 
in  their  representative  capacity,  or  so  far  only 
as  they  had  assets.  It  was  *incumbent,  [*568 
then,  on  the  plaintiff  to  show  affirmatively,  that 
the  defendants  had  assets;  for  a  promise  by  an 
executor  to  pay  is  not  binding  unless  he  has 
assets.  It  was  considered  a  case  of  parol  sub- 
mission to  arbitrators  by  executors,  and  the  lia- 
bility of  the  defendants  was  tested  by  the  prin- 
ciples applicable  to  such  a  case.  The  agree- 
ment to  submit  and  the  note  and  the  award 
were  considered  as  parts  of  the  same  transaction, 
and  as  qualifying  and  explaining  each  other. 
The  note  was  not  considered  as  an  independ- 
ent security,  possessing  the  legal  attributes  and 
qualities  of  a  promissory  note,  under  the  stat- 
ute. The  evidence  clearly  showed  that  it  was 
not  so  understood  and  intended  by  the  parties. 
It  had,  under  the  circumstances  of  the  case, 
and  in  the  connection  in  which  it  was  shown  to 
have  stood  no  greater  or  other  legal  effect  and  op- 
eration than  an  ordinary  submission  to  arbitra- 
tion in  writing  by  an  executor  would  have. 
This  case,  therefore,  does  not  decide  that  a 
promissory  note,  given  by  an  executor  for  a 
debt  of  his  testator,  does  not  afford  prima  facie 
evidence  of  assets  in  the  hands  of  the  executor 
to  pay  it. 

The  cases  referred  to « by  the  defendants' 
counsel  in  12  Johns. ,349;  7  Cow.,  58;  3  Wend., 
244,  and  8  Johns.,  440,  were  all  cases  involv- 
ing merely  the  question  of  a  misjoinder  of 
counts  in  actions  against  executors  and  admin- 
istrators ;  and  I  do  not  perceive  that  they  have 
any  bearing  upon  this  ;  nor  has  the  case  of 
Bentley  v.  Bentley,  7  Cow. ,  701.  That  was  an 
action  brought  by  the  plaintiff  against  the  de- 
fendant as  executor,  etc. ,  upon  a  promissory 
note  given  by  his  testator.  The  defendant 
pleaded  among  other  pleas,  plene  administramt, 
and  that  he  had  no  assets,  etc. ;  to  which  the 
plaintiff  replied  that  he  had  assets.  Upon  the 
trial,  the  plaintiff  proved  his  note,  and  rested. 
The  defendant  contended  that  the  plaintiff  held 
the  affirmative  of  the  issue,  as  to  assets,  and 
was  bound  to  introduce  evidence  to  support  it. 
The  judge,  however,  decided  that  the  burden 
of  proof  rested  upon  the  defendant,  and  the 
plaintiff  had  a  verdict.  We  held,  upon  an  exam- 
ination of  all  the  cases  that  the  plaintiff,  upon 
such  a  plea  and  replication,  held  the  affirma- 
tive and  granted  a  new  trial.  The  suit,  it  will 
be  remarked,  in  that  case  was  brought  upon  a 
note  given  by  the  testator,  and  not  by  the  ex- 
ecutor. The  effect  of  a*  promissory  [*569 
note,  when  given  by  an  executor,  by  way  of 
evidence  of  assets,  did  not,  therefore  arise,  in 
that  case.  The  case  of  Hindley  v.  Russell,  was 
also  an  action  on  a  promissory  note,  given  by 
the  defendant's  testator,  and  the  point  decided 
was,  that  an  admission  by  the  defendant  that 
the  debt  was  just,  and  should  be  paid  as  soon 
as  he  could,  was  not  evidence  to  charge  him  with 
assets.  Vide  10  Serg.  &  R.,  346;  2  Conn.,  680. 
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A  promissory  note,  then,  imports  a  consid- 
eration, and  it  is  unnecessary  to  state  any  in 
pleading  or  to  prove  any  upon  the  trial  in  the 
first  instance.  When  given  by  an  executor  or  ad- 
ministrator, it  is  prima  facie  evidence  of  assets 
because  they  are  the  legal  consideration  upon 
which  such  a  promise  ought  to  be,  and  is  pre- 
sumed to  be  founded.  It  is  but  prima  facie 
evidence,  however,  between  the  original  par- 
ties, and  the  defendant  may  show  that  in  fact 
there  was  a  deficiency  of 'assets  and,  of  course, 
no  consideration  to  support  the  note.  The  onus 
probandi  in  such  a  case  rests  on  him.  Upon  this 
branch  of  the  case,  then,  the  judge  also  decid- 
ed correctly.  If  the  defendants  have  assets, 
they  are  personally  liable  upon  such  a  note  as 
this,  and  the  action  is  properly  brought. 

As  we  sustain  all  the  decisions  made  at  the 
circuit,  presented  by  the  bill  of  exceptions,  the 
ordinary  course  would  be  to  deny  the  motion  for 
a  new  trial.  But  as  it  is  possible  that  all  the  evi- 
dence in  the  power  of  the  defendants  to  show 
that  they  had  fully  administered  was  not  pro- 
duced, relying  with  confidence  upon  the  suf- 
ficiency of  that  which  was  given,  I  think  it  is 
competent  and  proper  for  us  in  a  case  like  this, 
to  give  the  defendants  another  opportunity  to 
produce  further  evidence. 

A  new  trial  is  accordingly  granted,  on  pay- 
ment of  costs. 

Promissory  note— Imports  consideration.  Cited  in 
—75  N.  Y.,  584 ;  54  How.  Pr.,  335 ;  43  Super..  184 ;  8  W. 
Dig.,  359. 

Proceeding  before  Surrogate — Executor  and  Ad- 
ministrator. Cited  in— 7  Lans.,  409 ;  1  Bradf.,  338;  1 
Leg.  Obs.,  411. 


57O*]         *ROOT  v.  FRENCH. 

Chattels — Fraudulent  Purchase  Gives  no  Title — 
Effect  of  Transfer  by  Purchaser  to  Creditor 
for  Pre-existing  Debt — Transfer  in  Course  of 
Trade  to  Bon  a  Fide  Purchaser — Replevin. 

A  fraudulent  purchase  of  goods  gives  no  title  to 
the  fraudulent  purchaser.as  against  the  vendor,  nor 
does  his  transfer  of  the  goods  byassignment  to  a  bona 
fide  creditor  of  his  in  payment  of  a  pre-existing  debt 
vest  the  title  in  such  creditor.  On  the  contrary,  if 
the  creditor  detains  the  goods  after  demand  to 
deliver  them  up,  the  vendor  may  maintain  replevin 
against  him  for  the  goods. 

A  party  who  obtains  the  goods  from  the  fraudu- 
lent purchaser,  without  notice  of  the  fraud,  in  the 
usual  course  of  trade,  that  is,  gives  value  for  them, 
makes  advances  upon  them,  incurs  responsibilities 
upon  the  credit  of  them,  or  receives  them  in  pledge 
for  money  or  property  loaned  upon  the  strength  of 
them,  may  hold  the  goods  against  the  vendor;  such 
party  is  a  bona  fide  purchaser,  but  not  he  who  re- 
ceives them  in  payment  or  security  for  a  pre-exist- 
ing debt. 

Citations— 2  R.  S.,  532,  sec.  1:  20  Johns.,  651 ;  1  Bos. 
&  P.,  651 ;  3  Johns.,  238 ;  15  Johns.,  150 ;  15  Mass..  156; 
1  Barn.  &  C.,  514;  8  Com.  L.  B.,  146;  8  Cow.,  238; 
Doug.,  636. 

THIS  was  an  action  of  replevin,  tried  at  the 
Albany  Circuit  in  Sep.,  1833,  before  the 
Hon.   James  Vanderpoel,   one  of  the  Circuit 
Judges. 

The  suit  was  for  the  recovery  of  a  quantity 
of  groceries  of  the  value  of  about  $200,  sold 
Nov.  14,  1832,  by  the  plaintiff  to  one  Ray  Jen- 
kins, a  retail  grocer,  on  a  credit  of  90  days,  for 
which  Jenkins  gave  his  note  on  the  next  day. 
The  groceries  were  delivered  to  Jenkins,  and 
they,  together  with  all  his  stock  in  trade  were, 
on  the  17th  of  the  same  month,  transferred  by 
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him  by  assignment,  to  the  defendant,  to  indem- 
nify him  for  responsibilities  assumed  as  the  in- 
dorser  of  Jenkins.  The  plaintiff  proved  the 
purchase  by  Jenkins  fraudulent,  being  made 
on  the  eve  of  bankruptcy.  The  defendant  re- 
fusing to  deliver  up  the  goods  to  the  plaintiff, 
they  were  taken  by  virtue  of  a  writ  of  replevin. 
It  was  admitted  by  the  plaintiff  that  Jenkins 
was  indebted  to  the  defendant  in  the  sum  of 
$1,921,  and  that  the  property  assigned  by  Jen- 
kins to  the  defendant  was  not  of  sufficient  value 
to  pay  such  indebtedness.  Upon  these  facts 
the  judge  charged  the  jury  that  a  merchant,  in 
failing  circumstances,  has  the  right  to  prefer 
one  creditor  to  another;  and  it  being  admitted 
that  the  defendant  was  a  bona  fide  creditor,  the 
assignment  to  him  was  valid,  unless  they 
should  find  not  only  that  Jenkins  had  commit- 
ted a  fraud  upon  the  plaintiff,  but  that  the  de- 
fendant was  *a  party  to  such  fraud  or  [*57 1 
had  knowledge  of  it  at  the  time  of,  or  previous 
to  the  execution  of  the  assignment.  The  coun- 
sel for  the  plaintiff  requested  the  judge  to 
charge  the  jury,  that  the  defendant  not  having 
paid  value  for  the  goods  at  the  time  of  the  as- 
signment, but  having  applied  them  in  pay- 
ment of  a  pre-existing  debt,  he  was  not  entitled 
to  be  considered  as  a  bona  fide  purchaser.  The 
judge  refused  so  to  charge,  and  on  the  con- 
trary, instructed  the  jury  that  the  defendant 
was  a  bona  fide  purchaser.  The  jury,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  defendant,  and  assessed  the  value  of  the 
goods  at  $211.54.  The  plaintiff  having  ex- 
cepted  to  the  charge  of  the  judge,  now  moved 
for  a  new  trial. 

Mr.  R.  W.  Peckham,  for  the  plaintiff. 

Mr.  J.  M'Kown,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  If  the  judge 
was  correct  in  considering  the  defendant  a 
bona  fide  purchaser  of  the  goods  in  question, 
then  the  charge  was  right ;  otherwise  not.  It 
is  necessary,  therefore,  to  inquire  what  consti- 
tutes a  bona  fide  purchaser  from  a  fraudulent 
vendee  of  goods.  The  vendee  in  the  assign- 
ment in  this  case  recites,  that  "Abel  French  has 
indorsed  and  become  responsible  for  me,  on 
divers  promissory  notes  and  responsibilities,  to 
the  amount  of  $1,921;"  and  in  consideration 
of  the  said  sum  of  $1,921,  he  assigns  the  goods 
in  question.  Was  this  such  a  bona  fide  purchase 
as  bars  the  title  of  the  rightful  owner  ?  That 
a  fraudulent  purchase  of  goods  gives  no  title  to 
the  fraudulent  purchaser,  as  against  the  vend- 
or, is  a  proposition  which  will  not  be  denied. 
Had  there  been  no  assignment  by  Jenkins  to 
French,  of  the  goods  in  question,  there  is  no 
doubt  that  the  plaintiff  might  have  taken  his 
goods  by  replevin  from  Jenkins, assuming  that 
the  purchase  was  fraudulent  on  his  part.  Be- 
fore the  Revised  Statutes  were  passed,  it  was 
held  that  trespass  would  not  lie  in  such  a  case, 
where  the  goods  had  been  delivered  ;  and  as 
replevin  then  could  be  brought  only  in  such 
cases  where  trespass  might  also  be  brought,  re- 
plevin could  not  then  have  been  brought ;  the 
party  would  have  been  driven  to  his  action  of 
trover,  or  other  action  on  the  case,  but  now  the 
action  lies  whenever  *goods  or  chattels  [*572 
shall  have  been  wrongfully  taken,  or  shall  be 
wrongfully  detained.  A  tortious  or  wrongful 
taking  is  not  now  necessary  to  sustain  the  ac- 
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tion  of  replevin  ;  a  -wrongful  detention  is  suf- 
ficient. 2  R.  S.,  522,  sec.  1.  If,  therefore, 
Jenkins  procured  the  goods  in  question  by 
fraud,  he  acquired  no  right  to  them  as  against 
the  plaintiff;  a  detention  of  them,  after  demand 
by  the  plaintiff,  would  be  wrongful,  and  the 
plaintiff  might  have  regained  possession  of  his 
goods  by  the  writ  of  replevin.  As  between  the 
plaintiif  and  Jenkins,  Jenkins  had  no  title  to 
the  property  in  question.  It  is  a  general  rule 
that  a  person  who  has  no  title  to  property  can 
convey  none  ;  but  to  this  rule  there  are  some 
exceptions.  To  create  such  exception,  and  to 
give  a  third  person  a  better  title,  and  a  supe- 
rior equity  to  the  true  owner,  such  third  person 
must  have  given  value  for  such  property,  or 
incurred  some  responsiblity  upon  the  credit  of 
it,  and  without  notice  of  the  fraud.  Such  in- 
nocent third  person  is  a  bona  fide  purchaser  for 
valuable  consideration.  In  such  a  case  the 
vendor,  who  has  been  defrauded  of  his  prop- 
erty,and  the  bona  fide  purchaser  from  the  fraud- 
ulent vendee,  are  both  innocent  parties  ;  and 
when  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall 
on  him  who  enabled  such  third  person  to  com- 
mit the  fraud.  Possession  of  personal  prop- 
erty is  prima  facie  evidence  of  property.  This 
is  a  general  rule  to  which  there  are  some  ex- 
ceptions also.  The  bona  fide  purchaser,  there- 
fore, is  justified  in  considering  the  fraudulent 
vendee  the  true  owner — such  bona  fide  pur- 
chaser as  the  terms  bona  fide  import,  having  no 
notice  of  the  fraud  ;  and  considering  the  pos- 
sessor as  the  owner,  the  bona  fide  purchaser  is 
justified  in  purchasing  such  property  and  giv- 
ing value  for  it,  or  in  making  advances  upon 
it,  or  incurring  responsibility  upon  the  credit 
of  it,  or  in  receiving  it  in  pledge  for  money  or 
property  loaned  upon  it.  He  is  protected  in 
doing  so  upon  the  principle  just  stated,  that 
when  one  of  two  innocent  persons  must  suffer 
from  the  fraud  of  a  third,  he  shall  suffer  who, 
by  his  indiscretion,  has  enabled  such  third  per- 
son to  commit  the  fraud.  A  contrary  princi- 
ple would  endanger  the  security  of  commercial 
transactions,  and  destroy  that  confidence  upon 
which,  what  is  called  the  usual  course  of  trade 
materially  rests. 

573*]  *The  doctrine  just  adverted  to  is  ap- 
plicable to  all  dealings  between  men;  not  only 
to  the  purchase  and  sale  of  property,  but  to 
the  negotiation  of  bills  of  exchange  and  prom- 
issory notes.  In  a  case  of  the  latter  description 
Ch.  J.  Spencer  says :  "  I  understand,  by  the 
usual  course  of  trade,  not  that  the  holder  shall 
receive  the  bills  or  notes  thus  obtained  (that  is, 
from  a  fraudulent  payee)  as  securities  for  ante- 
cedent debts,  but  that  he  shall  take  them  in  his 
business,  and  as  payment  for  a  debt  contracted 
at  the  time."  Coddington  v.  Bay,  20  Johns., 
651.  If  this  is  true  of  negotiable  paper,  which 
in  commerce  answers  many  of  the  purposes  of 
money,  a  fortiori  is  it  true  of  goods  and  chat- 
tels merely.  In  Collins  v.  Martin,  1  Bos.  &  P. , 
651,  Ch.  J.  Eyre,  speaking  of  the  defense  to  be 
made  to  a  bill  of  exchange,  says  :  "If  it  can  be 
proved  that  the  holder  gave  no  value  for  the 
bill,  then  indeed  he  is  in  privity  with  the  first 
holder,  and  will  be  affected  by  everything 
which  would  affect  the  first  holder.  This  all 
proceeds  upon  an  argumentum  ad  hominem.  It 

is  saying,  you  have  the  title  (technically  he 
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means),  but  you  shall  not  be  heard  in  a  court 
of  justice  to  enforce  it  against  good  faith  and 
conscience."  In  Evans  v.  Smith,  4  Binn..  368, 
it  was  decided  that  a  bill  of  exchange,  assigned 
as  security  for  the  payment  of  a  debt,  was  not 
passed  in  the  usual  course  of  business.  The 
case  of  Buller  v.  Harrison,  Cowp.,  565,  con- 
tains a  principle  which  is  applicable  here,  to- 
wit:  that  one  shall  not  be  benefited  by  the  mis- 
take of  another ;  and  if  not  by  mistake,  he 
surely  shall  not  by  his  fraud.  That  was  an  ac- 
tion for  money  had  and  received  to  recover 
back  a  sum  of  money  paid  by  the  plaintiff  to 
the  defendant,  as  agent  of  certain  merchants 
at  N.  Y.,  upon  a  policy  of  insurance  ;  the  loss 
then  was  supposed  to  "be  fair  ;  it  proved  to  be 
foul.  The  defendant,  on  receiving  the  money, 
gave  credit  to  his  principals  in  account  with 
them,  they  being  indebted  to  him  in  an  account 
greater  than  the  sum  paid  upon  the  policy.but 
he  had  accepted  no  fresh  bills,  advanced  no 
money,  nor  given  any  new  credit  to  his  prin- 
cipals. The  jury  found  for  the  defendant ;  a 
new  trial  was  granted.  The  law,  in  case  of  an 
agent,  is,  that  if  he  has  paid  over  the  money 
improperly  received  by  him,  no  action  lies 
against  him,  but  against  his  principals ;  but 
*Ld.  Mansfield,  held,  that  the  passing  [*574 
money  to  the  credit  of  the  principals  was  no 
payment.  His  situation  was  not  altered  ;  he 
had  advanced  nothing,  nor  incurred  any  new 
responsibility  upon  the  credit  of  the  money  so 
mispaid  to  him.  Ld.  Mansfield  asks  :  "  Is  it 
conscientious  then  that  the  defendant  should 
keep  money  which  he  got  by  the  misrepresenta- 
tions of  his  principals  ?"  In  the  case  now  be- 
fore us,  the  defendant  obtained  possession 
of  the  goods  in  question  through  the  fraud  of 
Jenkins,  who  was  his  debtor.  So  far  this  case 
runs  parallel  with  Buller  v.  Harrison.  The 
only  difference  is,  that  this  defendant  has  in 
his  hands  goods;  the  defendant  in  thatcasehad 
money.  Here  the  plaintiff  was  clearly  entitled 
to  recover  against  Jenkins,  who,  for  the  pur- 
pose of  this  comparison,  may  be  called  the 
principal,  as  the  defendant  makes  title  through 
him.  In  that  case  the  plaintiff  was  clearly  en- 
titled to  recover  against  the  principals  of  the 
defendant.  In  both  cases  there  was  no  new 
credit  given — no  money  or  property  advanced 
— nor  any  new  responsibility  assumed  ;  but  in 
both  the  money  and  property  are  received  upon 
an  antecedent  debt.  In  that  case  the  court  said 
it  was  not  conscientious  for  the  defendant  to 
retain  the  money  :  can  it  be  conscientious  in 
this  case  for  the  defendant  to  retain  the  prop- 
erty in  question  ? 

That  a  fraudulent  purchaser  of  goods  ac- 
quires no  title  as  against  the  vendor,  and  has 
no  interest  which  can  be  seized  on  execution, 
I  cite  Allison  v.  Matthieu,  3  Johns. ,  238  ;  Van. 
Cleefv.  Fleet,  15  Id.,  150;  Buffingtonv.  Gerrish, 
15  Mass.,  156  ;  Earl  of  Bristol  v.  Wilsmore,  1 
Barn.  &  C.,  514  ;  8  Com.  L  R.,  146  ;  Mowrey 
v.  Walsh,  8  Cow.,  238.  The  case  of  Euffington 
v.  Gerrish,  was  much  like  this  case,  except  that 
the  defendant  there  was  the  sheriff,  who  had 
levied  upon  the  property  by  virtue  of  execu- 
tions in  favor  of  bona  fide  creditors.  The  court 
consider  those  creditors  as  the  real  defendants, 
and  say  that  the  plaintiff's  right  to  reclaim  his 
property  from  the  fraudulent  purchaser  is  in- 
disputable. He  had  done  no  act  by  which  his 
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creditors  had  been  deceived  with  respect  to  this 
property  ;  their  debts  all  existed  before  the 
fraudulent  purchase  ;  they  claim  through  him; 
they  were  in  the  same  condition  as  to  their 
debts  that  they  were  before  the  fraud,  and  they 
ought  not  to  reap  the  fruits  of  it, no  credit  hav 
575*]  ing  been  *given  on  account  of  that 
property.  It  is  intimated  in  that  case,  that  had 
there  been  a  sale  of  the  property  and  value  paid 
for  it  without  notice  of  the  fraud, the  purchas- 
er would  have  a  good  title  ;  and  this  would  be 
the  case,  whether  the  sale  were  public  or  pri- 
vate. It  is  not  denied  that  the  defendant  in  this 
case  stands  in  the  relation  of  assignee  merely. 
In  Peacock  v.  RJwdes,  Doug.,  636,  Ld.  Mans- 
field says  :  "  An  assignee  must  take  the  thing 
assigned,  subject  to  all  the  equity  to  which  the 
original  party  was  subject."  He  then  draws  a 
distinction  in  that  respect  between  an  assign- 
ment of  a  chattel  and  an  indorsement  of  a  prom- 
issory note.  In  that  case  a  stolen  bill  had  been 
indorsed  to  the  plaintiff  for  cloth  and  other 
articles,  in  the  way  of  the  plaintiff's  trade  as  a 
mercer,  and  the  plaintiff  paid  the  full  value  of 
it  in  the  course  of  his  business.  The  defend- 
ant in  this  case,  according  to  these  principles, 
was  not  a  bonafide  purchaser  for  valuable  con- 
sideration. His  title,  therefore,  is  not  equal  to 
that  of  the  original  owner,  who  was  defrauded 
of  his  property.  The  judge  should  have  so 
charged  the  jury. 

A  new  trial  must  be  granted  ;  costs  to  abide  the 
event. 

Same  case— 28  Am.  Dec.,  482. 

Fraudulent  purchase — Purchaser  acquires  no  title  as 
against  vendor.  1  Hill,  305, 313;  79  N.  Y..  258;  22  Hun, 
285;  14  Barb.,  597;  20  Barb.,  501;  21  Barb.,  589;  26  Barb., 
170 ;  27  Barb.,  654;  32  Barb.,  175;  65  Barb.,  288;  6  Abb. 
N.  C.,  424 ;  8  Bos.,  607 ;  1  Leg.  Obs.,  47 ;  13  Wall.,  566  ; 
33  Am.  Rep.,  594  (77  N.  Y.,  121). 

Transfer  in  payment  of  pre-existing  debt.  Cited  in 
—4  Denio,  327;  1  Sandf.  Ch.,  346;  37  N.  Y.,  565  ;  5 
Trans.  App.,  208 ;  20  Barb.,  501;  2  Hilt.,  279;  1  Woods, 
532 ;  23  Gal..  361  ;  29  Am.  Dec.,  318  (11  Conn.,  388)  ;  12 
Am.  Rep.,  186  (51  N.  H.,  577). 

Bona  fide  purchaser  acquires  title  as  against  vendor. 
Distinguished— 53  N.  Y.,  466. 

Applied— 26  Barb.,  170;  28  Barb.,  184. 

Cited  in— 14  Wend.,  34;  15  Wend.,  477;  20  Wend., 
279 ;  4  Denio,  328 ;  H.  &D.,  72;  26  N.  Y.,  513;  39  N.Y., 
240;  4  Abb.  App.  Dec.,  578 ;  4  Trans.  App.,  368;  6 
Trans.  App.,  214;  6  Lans.,  402;  16  Barb.,  588;  25  Barb., 
502 ;  65  Barb.,  232 ;  2  T.  &  C..  402 ;  6  Abb.  N.  S.,  283 ;  3 
Bos.,  296 ;  12  Bank  Reg:.,  318 ;  3  Blatchf .,  248 ;  32  111.. 
423  ;  42  111.,  30  ;  60  111.,  197 ;  43  Mo.,  218;  71  Mo.,  198;  42 
N.  J.  L.,  314 ;  37  Ohio  St.,  358;  36  Am.  Dec.,  664  (18  La.. 
585);  7  Am.  Rep..  343  (46  N.  Y.,  329);  17  Am.  Rep.,  212 
(58  N.  Y.,  79);  36  Am.  Rep.,  480,  516  |(13  Vroom..  308). 


MAYNARD  v.  DOWNER. 

Suit  by  Infant —  Writ  of  Error — Costs. 

Where  a  person,  within  the  age  of  21,  brings  a  suit 
in  theC.  P.,  and  appears  by  attorney,  and  judgment 
is  rendered  against  him  (or  costs;  on  bringing  a 
writ  of  error  and  assigning  his  infancy  as  error  in 
fact,  the  judgment  will  be  revoked,  but  costs  will 
not  be  allowed  him. 

An  error  book  should  contain  the  writ  of  error, 
the  record  of  judgment  in  the  court  below,  the 
pleadings  in  this  court,  and  a  curia  advisare  vult. 

Citations— Str..  1217;  13  East,  6;  1  Bulst.,  189: 
Barnes.  183;  Graham,  Pr.,  745;  11  Johns.,  460;  7 
Johns.,  373 ;  1  Cow.,  33 ;  2  R.  S.,  618,  sec.  31. 

ERROR  from  the  Madison  C.  P.     Maynard, 
by  S.  Thomas,  his  next  friend,  sued  out 
a  writ  of  error  to  reverse  a  judgment  as  in  case 
of  nonsuit,  rendered  in  Madison  C.  P.  against 
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him,  by  which  costs  were  awarded  against  him 
in  favor  of  Downer.  He  assigned  infancy  as 
error  in  fact,  alleging  that  he  appeared  by  at- 
torney; and  at  the  time  of  his  appearance  in 
the  action  in  the  C.  P.,  and  at  the  time  of  the 
rendition  of  the  judgment,  he  was  an  infant 
within  *the  age  of  21  years,  to  wit:  etc.  [*576 
To  this  assignment,  the  defendant  in  error 
pleaded  that  Maynard,  of  his  own  wrong  and 
against  the  will  and  consent  of  the  defendant, 
prosecuted  his  suit  in  the  C.  P.,  and  appeared 
by  attorney,  the  defendant  not  having  any 
knowledge  or  information  of  his  nonage.  To 
this  plea  the  plaintiff  in  error  demurred,  and 
the  defendant  joined  in  demurrer.  The  error 
book  in  this  case  was  most  inartificially  made 
up.  It  had  a  placita;  then  followed  a  mem- 
orandum, stating  the  bringing  into  court  the 
assignment  of  errors;  after  which  were  set  forth 
the  assignment  of  errors,  the  plea,  the  demurrer 
and  joinder,  and  a  curia  advisare  vult;  omitting 
wholly  to  set  forth  the  writ  of  error  and  the 
record  of  judgment  in  the  court  below.  The 
defendant  in  error  objected  to  the  error  book, 
insisting  that  enough  did  not  appear  to  enable 
the  court  to  review  the  judgment  below. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error. 

Mr.  J  A.  Spencer,  for  the  defendant  in 
error,  insisted,  in  addition  to  the  above  objec- 
tion, that  if  the  judgment  was  revoked,  costs 
ought  not  to  be  awarded  to  the  plaintiff  in  error. 

By  the  Court,  Sutherland,  J.  This  is  an 
unusual,  and  I  think,  very  informal  mode  of 
making  up  a  record  in  a  case  like  this.  The 
writ  of  error  and  subsequent  proceedings 
should,  at  least,  be  stated  by  way  of  recital,  if 
not  set  out  more  formally.  The  plea,  how- 
ever, in  this  case,  states  all  perhaps  that  it  is 
necessary  for  the  court  to  know  in  relation  to 
those  proceedings.  For  aught  that  appears, 
the  fact  of  the  plaintiff's  infancy  never  was 
disclosed  to  the  defendant  until  the  assignment 
of  errors  in  this  court;  and  that  fact  may  not 
have  been  presented  to  the  court  below  in  any 
form.  The  fact  however  being  now  admitted, 
the  question  is,  whether  it  is  available  to  the 
plaintiff  for  the  purpose  of  getting  rid  of  the 
judgment  for  costs  against  him  in  the  court 
below. 

In  Gardner  v.  Holt,  Str.,  1217,  where  an  in- 
fant plaintiff,  suing  by  prochein  ami,  was  in 
execution  for  costs  on  a  verdict  *against  [*5  7  7 
him,  the  court  refused  to  discharge  him  on  mo- 
tion, saying,  that  if  costs  could  not  be  given 
against  him,  it  was  error,  and  should  be  cor- 
rected in  that  way.  So,  in  Finley  v.  Jowle,  13 
East,  6,  an  infant  sued  without  procfiein  ami 
or  guardian,  and  failed,  and  was  charged  in 
execution  for  the  costs — a  motion  was  made  to 
discharge  him,  on  the  ground  that  an  infant 
plaintiff  was  not  liable  for  costs;  but  the  court 
said  the  plaintiff  had  concealed  his  infancy, 
and  they  would  not  relieve  him.  There  was 
nothing  said  about  a  writ  of  error.  In  Hamlin 
v.  Hamlin,  1  Bulst.,  189,  an  infant  sued  by  at- 
torney, and  was  nonsuited,  and  the  court  re- 
fused to  relieve  him;  and  in  Thurstont  v.  Per- 
cival,  Barnes,  183,  two  cases  are  cited  of  attach- 
ments against  infants  for  non-payment  of  costs. 
Vide  Grah.  Pr.,  745.  In  the  case  of  Dewitt  v. 
Post,  11  Johns.,  460,  an  infant  defendant  ap- 

WEND.  13. 


4835 


VAN  ALSTTNE  v.  SPRAKEK. 


577 


peared  by  attorney,  and  judgment  was  had 
against  him.  On  a  writ  of  error,  coram  vobis, 
he  assigned  this  as  error  in  fact,  and  the  judg- 
ment was  revoked  or  recalled,  which  is  the 
proper  judgment  for  error  in  fact.  In  Schem- 
trhornv.  Jenkins,  7  Johns.,  373,  it  was  decided 
that  the  infancy  of  the  plaintiff  was  no  ground 
of  nonsuit  at  the  trial,  but  should  be  pleaded 
in  abatement;  that  it  is  cured  after  verdict  by 
the  Statute  of  Jeofails.  In  Ex  parte  Scott,  1 
Cow.,  33,  it  is  decided  that  where  an  infant 
plaintiff  sues  without  guardian,  the  proceed- 
ings may  be  set  aside  on  motion.  On  the  whole, 
the  judgment  ought  to  be  revoked,  not  reversed, 
and  the  plaintiff  in  error  will  liot  obtain  costs. 
2  R.  S.,  618,  sec.  81. 

Explained— 18  Wend.,  50. 

Cited  in— 1  Hilt.,  264;  46  Am.  Dec.,  257  (12  Ala.,  280). 


578*]    *VAN  ALSTYNE  ET  ux. 

v. 
DANIEL  SPEAKER. 

VAX  ALSTYNE  «.  GEORGE  SPRAKER. 

Ejectment —  Variance  —  Devixe  of  Lands — Pee 
When  Implied. 

A  devise  of  lands,  where  there  are  no  words  of 
perpetuity,  Drives  only  a  life  estate ;  and  a  fee  will 
not  be  implied  from  a  direction  to  the  devisee  to 
pay  the  debts  of  the  testator,  where  such  payment 
is  not  made  a  condition  to  the  devise,  or  declared  a 
personal  charge  upon  the  devisee. 

A  plaintiff  in  ejectment  may  recover  a  less  estate 
than  he  claims  in  his  declaration,  and  a  verdict  may 
be  rendered  in  his  favor  for  an  undivided  part  al- 
though in  his  declaration  he  claims  the  whole  of 
certain  premises. 

Citations-2  R.  8.,  57,  sec.  5  ;  6  Binn.,  97 ;  6  Co.,  16; 
6  Cru.,  276,  tit.  38,  Devise,  ch.  11,  sec.  48 :  Cowp.,  841 ; 
6  Johns.,  191 ;  3  Burr.,  1623 ;  8  Johns.,  141 ;  9  Johns., 
222;  10  Johns.,  148;  8  T.  R.,  1;  17  Johns.,  221;  18 
Johns.,  31. 

rpHESE  were  actions  of  ejectment,  tried  at 
JL  the  Montgomery  Circuit  before  the  Hon. 
Esek  Cowen,  one  of  the  Circuit  Judges — the 
first  cause  in  May,  1833,  the  second  having 
been  previously  tried  in  Nov.,  1832. 

In  the  first  above  entitled  cause,  the  plaint- 
iffs, in  right  of  the  wife,  as  one  of  the  heirs  at 
law  of  Cornelius  M.  Van  Alstyne,  deceased, 
claimed  to  recover  an  undivided  part  of  the 
premises  in  question.  Cornelius  M.  Van  Al- 
styne died  seised  of  the  premises  in  question  in 
1791  or  1792,  leaving  three  sons  and  two 
damghters,  one  of  which  daughters  was  the 
wife  of  the  plaintiff,  Van  Alstyne.  One  of  the 
sons,  after  the  decease  of  his  father,  and  before 
the  commencement  of  this  suit,  died  without 
issue.  The  declaration  contained  two  counts: 
in  one  claiming  an  undivided  fourth  part  of  the 
premises  in  fee,  and  in  the  other  claiming  an 
undivided  fifth  part.  The  defendant,  in  de- 
fense of  the  action,  relied  upon  title  derived  by 
conveyance,  with  covenant  of  warranty,  from 
Martin  Van  Alstyne,  one  of  the  sons  of  Cor- 
nelius M.  Van  Alstyne,  who,  he  contended, 
had  an  estate  in  fee  in  the  premises  in  question 
under  the  will  of  his  father.  Cornelius  M.  Van 
Alstyne's  will  bears  date  July  12,  1787;  and  by 
it  the  testator  gives  to  his  wife  all  his  house- 
hold goods  and  movable  effects,  and  directs 
that  she  shall  be  maintained  out  of  his  estate 
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during  her  lifetime.  He  next  gives  thirty  shil- 
lings to  his  eldest  son,  Martin,  to  cut  off  his 
right  of  primogeniture.  He  direct  all  his  just 
*debts  to  be  paid  by  his  two  sons.Martin  [*579 
and  Cornelius.  Next  he  gives  to  his  son  Dan- 
iel, and  to  his  heirs  and  assigns  forever,  cer- 
tain premises  then  being  in  the  actual  posses- 
sion of  Daniel,  charging  him  with  the  support 
of  a  relative,  and  directing  him  to  pay  certain 
legacies  to  certain  granddaughters  of  the  testa- 
tor, children  of  one  of  his  daughters,  and  to  pay 
up  a  certain  bond.  Then  follow  these  devises: 
"Item.  I  give  and  devise  unto  my  son  Martin 
Van  Alstyne  that  place  or  lot,'' etc. ,  particu- 
larly describing  certain  lands.  "Item.  I  give 
and  devise  unto  my  son  Cornelius  C.  Van^Al- 
styne  all  my  low  lands,  lying,"  etc.,  particu- 
larly describing  the  same;  "and  the  remainder 
of  my  bush  lands,  lying  «n  the  south  side  of 
said  creek,  joining  Morrison's  lot,  to  be  equally 
and  honestly  divided  between  my  said  two  sons, 
Martin  and  Cornelius.  Item.  And  I  will,  that 
my  grist-mill,  and  all  its  improvements  and  ap- 
purtenances, be  honestly  and  equally  divided, 
share  and  share  alike,  between  my  two  sons, 
Martin  and  Cornelius."  The  testator  next  gives 
to  his  daughter  Cornelia  (one  of  the  plaintiffs 
in  these  causes),  and  to  her  heirs  forever,  a  lot 
of  66  acres  of  land,  charging  her  with  the  pay- 
ment of  a  legacy  of  £50  to  each  of  his  sons, 
Martin  and  Cornelius.  He  then  makes  a  pro- 
vision, that  if  his  wife  shall  die  without,  dis- 
posing of  what  is  given  to  her  by  the  will, that 
the  same  shall  be  divided,  between  his  sons  and 
daughters  in  a  particular  manner,  and  con- 
cludes by  appointing  his  friend.R.VanEverie, 
and  his  two  sons,  Martin  and  Cornelius,  "ex- 
ecutors and  overseers  of  this  my  last  will  and 
testament,  to  see  the  same  performed."  The 
premises  in  question  are  part  of  the  premises 
devised  to  Martin  Van  Alstyne,  who,  after  the 
death  of  testator,  took  possession  of  the  portion 
devised  to  him.  He  died  34  or  35  years  pre- 
vious to  the  trial,  but  before  his  death  conveyed 
in  fee  the  premises  devised  to  him.  The  de- 
fendant proved,  that  after  the  death  of  the  tes- 
tator, his  sons,  Martin  and  Cornelius,  paid  a 
bond  debt  due  from  the  testator  of  the  amount 
of  £23 1 ,  and  also  proved  the  payment  of  va- 
rious other  debts  due  from  the  testator.  The 
plaintiffs  proved,  that  previous  to  the  com- 
mencement of  this  suit,  they  demanded  of  the 
defendant  possession  of  their  undivided  share 
of  the  premises  in  question,  and  that  he  re- 
fused to  yield  up  the  *same.  The  coun-  [*58O 
sel  for  the  plaintiffs  then  insisted,  that  by  the 
devise  in  the  will,  Martin  Van  Alstyne  took 
only  an  estate  for  life  in  the  premises  devised 
to  him,  and  that,  consequently,  the  plaintiffs 
were  entitled  to  recover.  Whereupon,  by  con- 
sent of  parties,  a  verdict  was  entered  in  favor 
of  the  plaintiffs  for  an  undivided  fifth  part  of 
the  premises  in  question,  subject  to  the  opin- 
ion of  this  court,  upon  the  question  whether 
Martin  Van  Alstyne  took  an  estate  in  fee,  or  for 
life  only,  in  the  premises  in  question.  A  case 
was  accordingly  settled,  presenting  the  above 
facts. 

The  second  above  entitled  cause  was  in  the 
name  of  Nicholas  Van  Alstyne,  the  husband 
of  Cornelia,  alone  as  plaintiff.  In  his  declara- 
tion, instead  of  claiming  an  undivided  part, he 
claimed  the  whole  of  certain  premises;  and  in- 
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stead  of  claiming  an  estate  for  life  only,  he 
claimed  the  fee.  In  addition  to  the  facts  stated 
in  the  other  cause,  it  was  shown  in  this  cause 
that  the  plaintiff  was  the  husband  of  Cornelia, 
one  of  the  daughters  of  Cornelius  M.  Van  Al- 
styne,  and  that  there  were  children  living  of 
the  marriage  between  him  and  Cornelia;  that 
the  defendant  held  the  premises  in  question 
under  title  derived  from  Cornelius  C.  Van  Al- 
styne,  the  son  of  Cornelius  M.  Van  Alstyne; 
and  that  before  the  commencement  of  this  suit, 
the  defendant  was  called  upon  and  informed 
that  the  plaintiff  claimed  a  part  of  the  prem- 
ises in  question,  and  was  asked  what  he  would 
do  respecting  it;  that  the  defendant  said  he 
wished  an  action  might  not  be  commenced, 
that  he  would  think  of  it,  and  let  the  witness 
know  what  he  would  do;  and  that  the  defend- 
ant, neglecting  to  give  an  answer,  this  action 
was  brought.  To  show  the  title  under  which 
the  defendant  held,  the  plaintiff  produced  a 
deed  of  the  premises  in  question  from  Cornelius 
C.  Van  Alstyne  (who  entered  into  possession 
of  the  premises  devised  to  him)  to  Jost  Spraker, 
bearing  date  Sep.  9,  1813,  who,  Apr.  12,  1824, 
by  deed  conveyed  the  premises  to  the  defend- 
ant ;  both  were  deeds  with  warranty.  The 
plaintiff,  claiming  that  he  was  entitled  to  re- 
cover an  estate  for  his  own  life  in  an  undivided 
fourth  part  of  the  premises,  rested  his  cause. 
The  defendant  thereupon  moved  that  he  be 
nonsuited,  insisting  that  he  had  wholly  failed 
in  showing  title  in  himself;  and  if  he  had,  un- 
581*]  der  *the  declaration  in  this  cause,  he 
was  not  entitled  to  recover  an  estate  less  than 
a  fee,  nor  could  he  recover  an  undivided  part 
of  the  premises.  The  defendant  also  insisted 
that  the  plaintiff  had  failed  in  showing  an  act- 
ual ouster,  or  facts  amounting  to  a  denial 
of  the  plaintiff's  title.  The  judge  ruled,  that 
under  the  declaration  in  the  cause,  the  plaint- 
iff could  not  recover  a  less  estate  than  an  es- 
tate in  fee,  nor  could  he  recover  an  undivided 
part  of  the  premises,  and  directed  a  nonsuit  to 
be  entered;  to  which  decision  the  plaintiff  ex- 
cepted,  and  tendered  a  bill  of  exceptions,  which 
was  duly  signed. 

A  motion  was  made  for  judgment  in  the 
first  cause,  and  to  set  aside  the  nonsuit  in  the 
second.  Both  causes  came  on  to  argument  at 
the  same  time,  and  the  opinion  delivered  by 
the  Chief  Justice,  stating  the  grounds  of  the 
decisions,  embraces  both  causes. 

Mr.  D.  Cady,  for  the  plaintiffs.  The  non- 
suit must  be  set  aside  in  the  case  against  George 
Spraker,  according  to  the  decision  of  this  court 
in  Harrison  v.  Stevens,  12  Wend.,  170.  Upon 
the  main  question  :  the  devises  to  Martin  and 
Cornelius  gave  to  each  only  a  life  estate.  There 
are  no  words  of  perpetuity,  and  there  is  noth- 
ing in  the  will  from  which  a  fee  may  be  im- 
plied. The  direction  by  the  testator  to  Martin 
and  Cornelius,  to  pay  his  debts,  imposed  no 
obligation  but  what  before  existed.  The  will 
was  made  after  the  Act  of  1786,  which  subjects 
every  man's  estate,  real  and  personal,  to  the 
payment  of  his  debts.  It  was  not  so  at  com- 
mon law  ;  then  the  heir  took  the  land  free  of 
the  debts  of  his  ancestor.  The  creditors  of  the 
testator  obtained  no  new  remedy  in  consequence 
of  the  direction  to  Martin  and  Cornelius  to  pay 
his  debts  :  nor  are  the  devises  to  them  on  con- 
dition that  they  pav  the  debts.  Besides,  Mar- 
482 


tin  and  Cornelius  were  executors  and,  as  such, 
were  bound  to  pay  the  debts  ;  they  were  alsa 
legatees.  The  counsel  cited  and  commented 
upon  the  following  cases:  1  Co.  Inst.,  sees.  1,  9- 
b;  2  Show.,  38  ;  3  Keb.,  49  ;  4  East,  496  ;  6 
Johns.,  191;  8  Id.,  141;  9  Id.,  222;  10  Id.,  14«; 
12  Id.,  389;  14  Id.,  198;  17  Id.,  221;  18  Id.,  31; 

2  Johns.  Ch.,  624. 

*Mr.  M.  T.  Reynolds,  for  the  de-[*582 
fendants,  insisted  that  the  charge  of  payment 
of  debts  was  upon  the  persons  of  Martin  and 
Cornelius,  and  not  upon  the  estates  granted  to- 
them,  and  that  they,  therefore,  took  estates  in 
fee  by  implication.  He  also  contended  that 
the  words,  in  reference  to  the  devises  of  cer- 
tain portions  of  the  property  to  Martin  and 
Cornelius,  directing  the  same  "to  be  equally 
divided  between  them,"  carried  a  fee.  He  cited 

3  T.  R.,  356,  8  Id.,  1;  18  Johns.,  31,  and  6  Id., 
185. 

By  the  Court,  Savage,  Ch.  J.  It  has  already 
been  decided  that  a  plaintiff  in  ejectment  may 
recover  a  less  estate  than  he  claims  in  his  dec- 
laration ;  and  that  when  he  claims  the  whole, 
a  verdict  may  be  rendered  for  him  for  an  un- 
divided part.  Whether  an  ouster  was  suffi- 
ciently proved  in  the  case  against  George  Spra- 
ker may  be  doubtful,  but  probably  more  proof 
would  have  been  given,  had  not  the  judge 
nonsuited  the  plaintiff,  upon  the  ground  that 
he  must  recover  a  fee,  or  nothing.  The  main 
question,  that  is,  whether  the  sons  of  the  testa- 
tor, Martin  and  Cornelius,  took  under  the  will 
an  estate  in  fee,  or  for  life,  seems  cot  to  have 
been  raised  upon  the  trial  of  the  suit  against 
George  Spraker  ;  in  the  suit  against  Daniel 
Spraker  that  question  was  distinctly  presented, 
and  a  verdict  taken,  subject  to  the  opinion  of 
this  court. 

It  is  well  settled  that  to  convey  by  deed  an 
estate  of  inheritance,words  of  perpetuity  must 
be  used;  but  in  regard  to  wills,  a  contrary  rule 
has  been  established,  and  the  result  of  the  com- 
mon law  decisions  on  this  point  is  contained 
in  our  Revised  Statutes,  2  R.  S.,  57,  sec.  5  : 
"  Every  will  that  shall  be  made  by  a  testator, 
in  express  terms,of  all  his  real  estate,  or  in  any 
other  terms  denoting  his  intent  to  devise  all  his 
real  property,  shall  be  considered  to  pass  all 
the  real  estate  which  he  was  entitled  to  devise, 
at  the  time  of  his  death."  Where  express  terms 
are  used,  denoting  the  intention  of  the  testator, 
there  is  no  difficulty ;  but  where  the  appropriate 
terms  are  omitted,  then  the  doubt  arises  as  to 
what  other  terms  do  denote  his  intent  to  devise 
all  his  real  property.  Several  decisions  are  to- 
be  found  in  the  books,  from  which  rules  have 
been  adduced, though  they  are  not  all  uniform. 
Ch.  J.  Tilghman  savs,  in  Morison  v.  Semple,  6 
Binn.,  97  :  "  The  rule  is  this:  *words  [*583 
which  only  describe  the  object  devised,  give 
no  more  than  an  estate  for  life  ;  but  words 
which  comprehend  the  quantum  of  the  estate, 
pass  the  fee."  The  words  of  the  devise,  in  the 
case  before  him,  were:  I  do  bequeath  and  de- 
vise unto  S.  S.  all  my  real  and  personal  prop- 
erty. These  words  are  expressly  embraced  in 
our  Revised  Statutes.  That  class  of  cases, 
therefore,  give  very  little  light  on  the  point 
now  under  consideration.  There  is  no  dispute 
as  to  the  phraseology  of  the  devises  to  Martin 
and  Cornelius  :  they  contain  no  words  of  per- 
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petuity;  they  are  mere  words  of  description  of 
the  object  devised,  and  dp  not  describe  the 
quantity  of  the  estate;  nor  is  there  any  charge 
upon  the  estate,  or  upon  the  persons  in  respect 
of  the  estate  devised,  in  express  terms.  Wheth- 
er there  is  any  such  by  implication,  remains  to 
be  seen.  An  examination  of  seme  of  the  cases 
on  this  point  may  be  useful.  Collins'  case,  6 
Co.,  16,  was  as  follows  :  the  testator  devised 
part  of  his  estate  to  hjs  wife  for  life,  after  her 
death  to  his  brother,  paying  to  others  small 
legacies,  in  all,  45s.,  and  the  land  was  of  the 
annual  value  of  £3.  It  was  held  that  the  broth- 
er took  a  fee  ;  and  this  distinction  was  taken  : 
Had  the  devise  been  to  the  brother,  paying  leg- 
acies out  of  the  profits,  he  would  have  taken 
only  an  estate  for  life;  for  in  that  case  he  could 
sustain  no  loss  ;  but  as  the  devise  is,  if  the 
brother  had  died  after  the  payment  of  the  45s., 
before  re-imbursement  from  the  rents  and  prof- 
its, he  would  sustain  a  loss;  and  as  the  law  will 
intend  that  the  devise  was  intended  for  his  ben- 
efit, therefore  he  shall  have  a  fee.  This  case 
seems  to  settle  the  principle  that  every  devise 
shall  be  so  construed  as  to  be  beneficial  to  the 
devisee.  Mr.  Cruise,  in  his  digest,  6  Crui.,276, 
tit.  88,  Devise,  ch.  11,  sec.  48,  says,  it  is  a  long 
established  rule,  in  the  construction  of  wills, 
that  a  devise  with  direction  that  the  devisee 
shall  pay  a  gross  sum  out  of  it,  shall  take  a  fee. 
This  is  upon  the  principle  above  mentioned  ; 
for  were  the  devisee  to  take  only  an  estate  for 
life,  he  might  die  before  he  received  from  the 
land  the  gross  sum  he  had  paid.  In  Doe  v.  Fyldes, 
Cowp.,  841,  Ld.  Mansfield  says,  this  doctrine 
began  when  the  modification  of  uses  was  by 
way  of  condition,  and  charging  the  devisee 
with  the  payment  of  a  gross  sum  was  looked 
upon  as  a  condition,  and  the  non-performance 
584*]  *was  a  breach  of  the  condition,  for 
which  the  heir  might  enter.  Upon  this  prin- 
ciple, the  case  of  Jackson  v.  Merrill,  6  Johns., 
191,  was  decided,  though  there  were  other 
points.in  that  case.  The  testator  prefaced  his 
will  by  declaring  that  for  the  settling  his  tern 
poral  estate,  he  made  his  will.  He  gave  the 
whole  real  and  personal  estate  to  his  wife  for 
life.  "After  it  shall  fall  to  my  children,  I  will 
and  require  that  my  three  sons,  J.,  W.  and  J., 
pay  each  of  them  to  each  of  their  sisters  £35  a 
piece,"  and  added,  "if  my  sons  shall  incline  to 
keep  the  land,  and  shall  not  have  the  ready 
money  to  pay,  they  have  four  years  to  pay  this 
money  in,"  etc.  This  clause  is  not  noticed  in 
the  opinion  of  the  court.  Here  was  the  word 
"estate,"  which  is  sufficient  to  pass  a  fee.  Ch. 
J.  Thompson  gave  the  opinion  of  the  court.and 
states  the  first  objection  to  be,  that  the  real  es- 
tate is  not  devised  in  fee  to  any  person.  He 
proceeds  to  show  the  effect  of  the  word  "es- 
tate," and  the  intention  of  the  testator  to  dis- 
pose of  his  temporal  estate;  but  considers  the 
charge  upon  the  real  estate  as  decisive,  upon 
the  principle  already  stated,  that  a  devisee  with- 
out words  of  perpetuity  shall  take  a  fee,  if  he 
be  charged  with  a  gross  sum  out  of  it  ;  other- 
wise if  payment  is  to  be  made  out  of  the  rents 
and  profits.  3 Burr.,  1623,  per  Ld.  Mansfield. 
He  did  not  consider  this  an  estate  upon  condi- 
tion precedent.  It  is  the  charge,  and  not  the 
time  of  payment,  which  is  looked  to,  for  the 
purpose  of  discovering  the  intention  of  the  tes- 
tator. The  charge  here  was  upon  the  persons 
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and  not  upon  the  estate,  though  that  distinc- 
tion is  not  commented  on,  or  taken.  Jackson 
v.  Harris,  8  Johns.,  141,  has  been  referred  to. 
In  that  case,  the  testator  gave  and  bequeathed 
to  his  son  Henry.  "  all  this  certain  lot  of  land 
which  I  now  possess."  He  gave  several  lega- 
cies, to  be  raised  and  levied  out  of  his  estate. 
His  son  Henry  and  J.  V.  were  executors,  and 
paid  the  debts  and  legacies  out  of  the  personal 
estate.  Here  was  the  same  declaration  of  his 
intention  to  dispose  of  his  worldly  estate  as  in 
the  case  of  Jackson  v.  Merrill.  Mr.  J.  Spencer, 
in  giving  the  opinion,  remarks  that  the  charge 
is  on  the  testator's  estate  generally — his  per- 
sonal as  well  as  real.  It  was  decided  that  Henry 
took  only  a  life  estate,  the  charge  of  the  debts 
and  legacies  being  only  contingent  upon  the 
real  estate  ;  and  to  carry  a  fee,  *the  [*585 
charge  should  be  absolute  and  certain, not  con- 
tingent. The  case  of  Jackson  v.  Merrill  was 
cited  on  the  argument,  but  not  referred  to  by 
the  learned  judge,  in  giving  the  opinion  of  the 
court ;  and  he  declined  discussing  the  differ- 
ence between  a  charge  on  the  person  of  the  de- 
visee in  consequence  of  thedevise.and  a  charge 
on  the  estate  devised.  In  the  care  of  Jackson 
v.  Wells,  9  Johns.,  222,  the  testator  gives  to  his 
eldest  son,  D.  W.,  "  all  that  part  of  a  lot  of 
land  I  now  live  on, "without  any  words  of  lim- 
itation. Another  devise  was  to  his  son  Jere- 
miah, and  to  his  heir  and  assigns  forever,  of  all 
the  rest  of  his  estate,  he  paying  debts  and  leg- 
acies. The  court  say  it  is  clear,  upon  the  es- 
tablished principles  of  construction,  that  D. 
W.  took  only  an  estate  for  life.  It  is  remarked 
that  in  the  devise  to  him  there  are  no  words  of 
perpetuity,  though  the  testator,  from  other 
parts  of  the  will,  understood  the  necessity  for 
such  words. 

In  the  case  of  Jackson  v.  Bull,  10  Johns.,  148, 
this  subject  was  elaborately  discussed.  The 
testator  says,  "  I  give  to  my  two  sons,  Joshua 
and  Ephraim,  the  farm  I  now  live  on,  to  be 
equally  divided  between  them,  and  for  Joshua 
and  Ephraim  to  pay  my  daughters,  L.,  B.,  M. 
and  8.,  £20  apiece,  to  be  paid  by  my  executors 
out  of  my  money  and  movables  ;  the  debts  to 
be  paid  out  of  my  estate  that  I  shall  die  seised 
of."  And  he  appointed  his  wife  and  son  Joshua 
executors.  Kent,  Ch.  J.,  delivered  the  opinion 
of  the  court,  and  remarked,  that  as  there  were 
no  apt  words  of  limitation,  Joshua  and  Ephraim 
took  only  an  estate  for  life,  unless  a  fee  can 
be  implied  by  reason  of  the  charge  of  the  debts 
upon  the  estate.  It  is  there  said  that  the  dis- 
tinction which  runs  through  the  cases  is,  that 
where  the  charge  is  upon  the  estate,  and  there 
are  no  words  of  limitation,  the  devisee  takes 
only  an  estate  for  life;  but  where  the  charge  is 
on  the  person  of  the  devisee  in  respect  of  the 
estate  devised,  he  takes  a  fee,  on  the  principle 
that  he  might  otherwise  be  a  loser.  It  is  added 
that  when  the  charge  is  on  the  person,  he  takes 
the  estate  upon  condition  of  paying  the  charge; 
and  if  he  refuse  to  accept  or  perform,  the  de- 
vise is  void,  and  the  heir  may  enter.  As  to  what 
words  constitute  a  charge  upon  the  person  and 
what  upon  the  estate,  *there  seems  to  [*586 
be  some  difficulty  and  contrariety  of  decision; 
several  of  both  descriptions  of  cases  are  stated 
In  Jackson  v.  Bull.  The  criterion,  undoubt- 
edly, is,  whether  the  devisee,  by  reason  of  his 
acceptance  of  the  devised  property,  becomes 
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personally  liable  to  the  payment  of  the  debts 
and  legacies  charged  thereon.  If  the  terms  of 
the  devise  are,  that  after  debts  and  legacies 
are  first  paid  out  of  the  real  estate  the  testa- 
tor devised,  etc.,  there  would  be  no  personal 
liability,  and  an  estate  for  life  only  would  pass; 
8  T.  R.,  497:  but  if  the  property  be  devised  to 
the  devisee,  he  paying  certain  sums,  then  the 
devisee,  by  taking  possession  of  the  devised 
property,  would  become  personally  responsible, 
and  would  take  a  fee ;  the  devise  in  both  cases 
wanting  any  words  of  limitation.  6  Co.,  16  ; 
8  T.  R.,  1.  I  will  only  refer  to  two  other  cases 
decided  in  this  court,  in  which  this  principle 
has  been  applied.  The  first  is  Ferris  v.  Smith, 
17  Johns.,  221,  in  partition.  The  question  was 
upon  a  devise  in  these  words  :  "  I  do  give  and 
bequeath  to  my  son  Anning,  the  one  equal 
south  half  of  my  land,"  etc.,  Spencer  Ch.  J., 
said,  there  can  be  no  doubt  that  the  will  vested 
an  estate  for  life  only  in  the  devisees.  Jackson 
v.  Martin,  18  Johns.,  31.  The  testator  gave 
his  wife  certain  property  and  privileges  from 
his  homestead  farm.  He  then  says  :  "  I  give 
and  devise  to  my  second  son,  Robert.  118  acres 
of  land,  to  be  taken  off  the  southerly  end  of 
my  homestead  farm  etc.,  he  complying  with 
the  following  injunctions,"  etc.,  going  on  to 
specify  what  provision  Robert  should  make  for 
his  mother.  Ch.  J.  Spencer  gave  the  opinion 
of  the  court,  and  held  that  Robert  took  a  fee, 
expressly  on  the  ground  that  for  a  portion  of 
the  provisions  for  his  mother,  he  was  person- 
ally liable.  Testing  the  case  now  before  us  by 
the  principles  which  have  governed  previous 
cases,  we  look  in  vain  for  any  personal  charge 
upon  the  devisees,  Martin  and  Cornelius.  The 
testator  makes  the  support  of  his  wife  expressly 
a  charge  upon  his  estate  ;  not  on  the  persons  of 
the  devisees.  He  then  wills  that  all  his  just 
debts  be  paid  by  Martin  and  Cornelius,  but  des- 
ignates no  fund,  and  does  not  make  the  pay- 
ment a  condition  to  the  devise.  Both  Martin 
and  Cornelius  were  subsequently  appointed  ex- 
ecutors, and  the  debts  would  be  paid, of  course, 
from  the  personal  estate,  if  no  other  direction 
587*]  be  given.  The  *devise  to  his  son  Dan- 
iel, is  to  him,  his  heirs  and  assigns,  forever. 
From  this  it  is  apparent  that  the  testator,  or 
the  person  who  drew  the  will,  was  aware  of 
the  necessity  and  propriety  of  those  terms, 
where  it  was  intended  to  convey  a  fee.  The 
same  remark  is  applicable  to  the  devises  to  his 
daughter  Cornelia.  Both  these  devises  are  also 
charged  with  the  payment  of  legacies;  and 
there  can  be  no  doubt,  I  think,  that  in  both 
those  instances  the  legacies  are  a  personal 
charge  upon  the  devisee.  Those  devises,  there- 
fore, convey  a  fee,  even  without  the  words  of 
perpetuity.  The  devises  to  Martin  and  Cor- 
nelius, as  if  by  design,  contain  no  words  of 
perpetuity,  nor  do  they  charge  the  devisees 
personally  with  the  payment  of  debts  and  leg- 
acies, or  the  support  of  their  mother.  The 
word  "  estate  "  is  not  used,  nor  any  others  but 
such  as  are  descriptive  of  the  object  of  the  de- 
vise, the  location  on  the  ground  ;  and  not  the 
quantity  of  interest.  It  follows,  from  all  the 
principles  applicable  to  such  a  case,  that  the 
devisees  took  an  estate  for  life  only. 

In  the  case  against  George  Spraker,  the  non- 
suit must  be  set  aside,  and  a  new  trial  granted, 
costs  to  abide  the  event ;  and  in  the  case  against 
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Daniel  Spraker,  the  plaintiffs  are  entitled  to  judg- 
ment upon  the  verdict. 

Reversed— 18  Wend.,  200. 

Devise  without  words  of  perpetuity.  Explained  and 
distinguished— 21  Wend.,  465. 

Cited  in— 2  Barb..  132;  5  Barb.,  447  ;  30  Barb.,  335 ; 
41  Am.  Dec.,  708  (15  N.  H.,  381). 

Ejectment— Recovery  of  less  estate  than  claimed. 
Disapproved— 2  Barb.,  331. 

Criticised— 17  Wend.,  80. 

Cited  in— fl  Barb.,  131. 


KNAPP  0.  MALTBY. 

Contracts — Alteration   of  Sealed  Instrument — 
Liquidated  Damages. 

An  alteration  of  a  sealed  instrument,  given  to  se- 
cure the  payment  of  a  sum  of  money,  does  not  avoid 
it,  although  the  person  making  the  alteration  acts 
only  under  parol  authority. 

Where,  by  the  terms  of  a  contract,  a  sum  certain 
is  fixed  upon  as  liquidated  damages  for  the  non- 
performance  of  covenants,  in  case  of  breach  of  the 
covenants,  the  party  failing  is  liable  to  pay  the  spec- 
ified sum. 

Citations— 1  Anst.,  228;  6  Cow.,  60;  8  Cow.,  118;  4 
Johns.,  58 ;  Com.  Dig.,  tit.  Attorney,  C,  5 ;  1  Wend., 
481 ;  11  Com.  L.  R.,  251 ;  5  Cow.,  144 ;  7  Cow.,  307. 

THIS  was  an  action  of  covenant,  tried  at  the 
Oswego  Circuit  in  July,  1831,  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Circuit 
Judges. 

The  suit  was  brought  on  a  sealed  agreement, 
made  by  the  defendant  Nov.  18. 1830,  whereby 
he  covenanted  to  assign  to  the  plaintiff  a  lease, 
which  he  held  of  certain  premises,  for  the  term 
of  2  years  from  Jan.  1,  *1831,  and  to  [*588 
deliver  possession  thereof,  provided  that  the 
plaintiff  gave  such  security  for  the  payment  of 
the  rent  of  the  premises  (viz. :  $250  per  year) 
as  J  W.  Helme  should  say  was  sufficient  for 
that  purpose  ;  the  agreement  concluding  in 
these  words:  "And!  further  covenant,  that 
in  case  of  non-performance  of  any  or  either  of 
the  above  covenants,  that  I  will  forfeit  the  sum 
of  five  hundred  dollars  as  the  liquidated  dam- 
ages to  the  said  Knapp."  Dec.  24,  1830,  the 
plaintiff  executed  a  covenant  to  Knapp,  to  pay 
him  the  rent  according  to  the  terms  of  Knapp's 
covenant,  and  the  payment  of  the  rent  was 
guarantied  by  one  Hutchins,  by  a  guaranty 
indorsed  on  the  plaintiff's  covenant ;  the  cove- 
nant and  guaranty  were  duly  signed  and  sealed, 
and  exhibited  to  J.  W.  Helme  in  presence  of 
the  defendant,  who  declared  the  security  to  be 
sufficient  for  the  purpose.  The  plaintiff,  by  an 
attorney  specially  authorized  for  that  purpose 
by  a  power  under  seal,  Jan.  1,  1831,  delivered 
the  covenant  and  guaranty  to  the  defendant, 
and  demanded  an  assignment  of  the  lease  and 
possession  of  the  demised  premises,  with  which 
demand  the  defendant  did  not  comply.  It  ap- 
peared, by  the  testimony  of  the  attorney  who 
transacted  the  business  for  the  plaintiff,  that 
after  the  execution  of  the  covenant  by  the 
plaintiff  and  of  the  guaranty  by  Hutchins,  he 
made  an  alteration  of  the  covenant,  by  the  in- 
terlineation of  the  words  "may,"  or  "can,"  or 
"assigns" — he  did  not  recollect  which;  but 
he  deemed  the  alteration  not  important.  The 
object  of  the  alteration  was  to  render  the  in- 
strument more  acceptable  to  the  defendant,  and 
was  made  on  the  suggestion  of  Mr.  Helme. 
The  witness  stated  that  when  the  papers  were 
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delivered  to  him,  be  was  authorized  by  both 
the  plaintiff  and  Hutchins  to  make  such  alter- 
ations in  them  as  might  be  thought  necessary 
by  Mr.  Helme;  such  authority,  however,  was 
by  parol.  The  witness  stated  that  he  could 
not  precisely  say  what  the  alteration  was,  and 
that  the  defendant  had  repeatedly  refused  to 
show  the  paper  to  him.  The  jury,  under  the 
instruction  of  the  judge,  found  a  verdict  for 
the  plaintiff  for  $500  damages,  subject  to  the 
opinion  of  this  court,  upon  the  question  wheth- 
er the  alteration  did  or  did  not  render  the  cove- 
nant void. 

589*]  *Mr.  J.  A.  Spencer,  for  the  plaint- 
iff, moved  for  judgment  upon  the  verdict. 

Mr.  C.  P.  Kirkland,  for  the  defendant. 
The  alteration  by  the  attorney  avoided  the  se- 
curity, at  least  as  it  regarded  the  surety  ;  and 
if  he  was  not  bound,  the  defendant  was  not 
bound  to  accept  the  covenant  of  the  plaintiff. 
The  only  authority  derived  from  the  surety 
was  by  parol,  and  a  parol  authority  to  make  an 
alteration  in  a  sealed  instrument  is  not  suffi- 
cient. 5  Barn.  &  C.,  355  ;  1  Wend.,  431  ;  9 Id., 
54  ;  Com.  Dig.,  tit.  Attorney,  C,  5  ;  5  Binn., 
615.  It  matters  not  that  the  alteration  was  im- 
material. 8  Cow.,  71.  If  the  authority  was 
sufficient,  the  defendant  was  not  bound  to  take 
upon  himself  the  hazard  of  being  able  to  fur- 
nish the  necessary  proof  ;  he  was  entitled  to  a 
perfect  security  in  writing.  For  the  same 
reason,  the  power  of  attorney  to  make  the  al- 
teration should  have  been  delivered  to  the  de- 
fendant. The  plaintiff  ought  to  have  tendered 
a  deed  of  assignment  to  be  executed.  7  Cow. , 
53.  The  $500  ought  to  have  been  considered  as 
a  penalty,  notwithstanding  the  terms  of  the 
contract,  and  the  judge  therefore  erred  in  in- 
structing the  jury  to  find  a  verdict  for  the 
whole  sum  ;  he  ought  to  have  instructed  them 
to  find  only  for  the  damage  really  incurred.  5 
Cow.,  150,  and  note;  7  Cow.,  307  ;  3  Johns. 
Cas.,  297. 

Mr.  J.  A.  Spencer,  in  reply. 

By  the  Court,  Sutherland,  J.  From  the 
testimony  of  the  witness  to  the  bond,  and  who 
made  the  alleged  alteration  in  it,  the  inference 
is  very  strong  that  the  words  inserted  and  in- 
terlined by  him  did  not  change  the  legal  effect 
or  character  of  the  instrument.  He  thinks  the 
words  were  "may,"  or  "can, "or  "assign." 
The  instrument  is  in  the  hands  of  the  defend- 
ant, who  refused  to  exhibit  it  to  the  witness  ; 
and  as  he  did  not  produce  it  on  the  trial,  the 
presumption  against  the  materiality  of  the  al- 
teration is  very  much  strengthened.  But  ad- 
mitting it  to  have  been  material,  the  witness  by 
whom  it  was  made  had  competent  authority 
for  that  purpose.  The  plaintiff  was  to  give  se- 
curity for  the  payment  of  the  rent,  to  be  ap- 
59O*]  proved  *of  by  one  Helme.  He,  together 
with  a  surety,  executed  a  bond  for  that  pur- 
pose, and  delivered  it  to  Robinson,  as  their 
agent,  with  verbal  directions  and  authority  to 
submit  it  to  Mr.  Helme  ;  and  if  he  thought  any 
alterations  or  additions  necessary,  to  make 
them.  Upon  his  suggestion,  the  words  men- 
tioned were  added  before  the  instrument  was 
delivered.  It  falls  within  the  principle  of  the 
cases,  in  which  it  has  been  held  that  a  bond, 
executed  in  blank  as  to  a  material  part,  with 
parol  authority  to  fill  up  the  blank  and  deliver 
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it,  is  good.  In  Texira  v.  Evans,  1  Anst.,  228, 
cited  by  Wilson,  J.,  a  bond  executed  in  blank, 
as  to  obligee  and  amount,  was  delivered  to  an 
agent  to  raise  money  upon,  with  parol  author- 
ity to  fill  up  the  blanks  with  the  name  of  the 
lender  and  the  sum,  and  was  held  good.  So  in 
Exparte  Decker,  6  Cow.,  60,  and  Exparte  Ker- 
win,  8  Cow.,  118,  appeal  bonds  executed  in 
blank,  with  parol  authority  to  an  agent  to  fill 
them  up  and  deliver  the  bonds,  were  held 
valid.  Vide,  Woolly  v.  Constant,  4  Johns.,  58, 
where  several  of  the  old  cases  upon  the  subject 
are  referred  to  by  Judge  Thompson.  These 
cases  do  not  conflict  with  those  in  which  it  has 
been  held  that  the  authority  to  execute  a  deed 
must  be  under  seal.  Com.  Dig.,  tit.  Attorney, 
C,  5  ;  1  Wend.,  481  ;  11  Com.  L.  R,  251  ; 
Hanford  v.  M'Nair,  9  Wend.,  54.  The  instru- 
ment in  this  case,  and  in  those  referred  to,  was 
signed  and  sealed  by  the  party — not  by  the 
agent.  The  authority  was  not  to  execute  a 
deed,  but  to  make  certain  alterations  or  addi- 
tions to  it.  The  instrument  was  valid.  The 
jury  have  found  that  the  plaintiff  fully  per- 
formed everything  to  be  done  on  his  part,  and 
the  defendant  failed  to  assign  the  lease  and  to 
deliver  possession  of  the  premises,  according 
to  his  covenant ;  and  the  evidence  upon  both 
these  points  fully  sustains  the  verdict.  Robin- 
son, under  a  sealed  power  of  attorney,  de- 
manded the  assignment  and  possession,  which 
the  defendant  refused  to  give.  It  is  immaterial 
whether  it  was  for  want  of  ability  or  inclina- 
tion to  do  it. 

It  is  a  clear  case  of  liquidated  damages,  if  it 
is  in  the  power  of  parties  to  liquidate  them.  5 
Cow.,  144;  7  Id.,  307. 

Judgment  for  plaintiff. 

Sealed  instrument— Alteration  of.  Explained— 24 
N.  Y.,  337. 

Applied— 56  How.  Pr..  41. 

Cited  in— 22  Wend.,  365 ;  24  N.  Y.,  333 ;  59  111.,  371. 

Breach  of  covenant—Liquidated  damages.  Cited  in 
—17  Wend.,  454 ;  16  N.  Y.,  474 ;  21  N.  Y.,  258 :  60  N.  Y., 
412 ;  12  Barb.,  373 ;  18  Barb.,  339 ;  51  How.  Pr.,  37  ;  16 
Abb.  N.  S.,  405 ;  5  Sandf .,  194 ;  1  E.  D.  8.,  581 :  76  111., 
161 ;  42  Mo.,  602. 


*HOLBROOK  v.  WHITE.     [*591 

Distress  for  Rent — Penalty  for  Neglect  to  File 
Affidavit — Administrator  may  Maintain  Ac- 
tion for. 

An  administrator  is  entitled  to  maintain  an  action 
for  the  penalty  given  by  statute,  for  the  omission  to 
tile  within  10  days  after  sale  of  property  taken  as  a 
distress  for  rent,  the  landlord's  affidavit,  and  the 
warrant  of  distress,  when  such  property  is  taken 
out  of  his  possession. 

Citation— 2  K.  S.,  501,  sees.  8,  9. 

TERROR  from  the  Saratoga  C.  P.  The  ques- 
Jj  tion  presented  by  the  bill  of  exceptions 
in  this  case  is,  whether  an  administrator  can 
maintain  an  action  for  the  penalty  given  by 
statute,  against  an  officer  who,  having  made  a 
distress  for  rent,  neglects  to  file  the  affidavit  of 
the  landlord  and  the  warrant  of  distress,  in  the 
town  clerk's  office,  within  10  days  after  sale  of 
the  property  distrained.  2  R.  S.,  501,  sees.  8, 
9.  Oct.  13,  1832,  the  plaintiff  took  out  letters 
of  administration  on  the  estate  of  Daniel  Mat- 
thews, deceased.  Dec.  15  following,  the  de- 
fendant levied  upon  certain  property,  as  a  dis- 
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tress  for  rent  due  from  the  intestate.  The 
property,  at  the  time  of  the  seizure,  was  on  the 
premises  on  which  the  rent  was  charged,  but 
in  the  possession  of  the  plaintiff  as  adminis- 
trator. The  plaintiff  brought  his  suit  as  ad- 
ministrator of  Mathews,  in  a  justice's  court, 
aud  recovered  judgment.  The  defendant  ap- 
pealed to  the  Saratoga  C.  P.  It  was  proved 
that  the  affidavit  and  warrant  were  not  filed 
until  12  days  after  the  sale,  but  the  court  in- 
structed the  jury  that  the  plaintiff,  as  adminis 
trator,  had  no  right  to  recover  the  penalty,  and 
the  jury  accordingly  found  a  verdict  for  the 
defendant,  on  which  judgment  was  entered. 
The  plaintiff  sued  out  a  writ  of  error. 

Mr.  N.  Hill,  Jr.,  for  plaintiff  in  error. 

¥r.  W.  L.  F.  Warren,  for  defendant  in 
error. 

By  the  Court,  Savage,  Ok.  J.  The  only 
question  submitted  to  the  court  was  whether 
the  plaintiff,  as  an  administrator,  had  a  right 
to  recover  the  penalty  given  by  the  Revised 
Statute,  2  R.  S.,  501,  sec.  8,  9  ;  and  the  court 
592*]  decided  he  had  not.  *and  instructed 
the  jury  to  find  a  verdict  for  the  defendant.  In 
my  opinion  the  court  were  clearly  wrong.  The 
property,  at  the  time  of  the  levy  and  sale,  was 
the  property  of  the  plaintiff;  he  and  no  other 
person  was  the  legal  owner.  It  was  unneces- 
sary, and  perhaps  improper  for  him  to  have 
described  himself  as  administrator.  He  did 
not  properly  sue  in  his  representative  charac- 
ter; and  had  he  failed,  could  not  have  avoided 
the  payment  of  costs.  The  property,  when 
levied  on,  was  not  the  property  of  Matthews; 
110  right  of  action  had  accrued  to  him  before 
his  death,  and  hence  the  plaintiff  did  not  sue 
as  his  representative.  It  is  true  that  the  plaint- 
iff's title  to  the  property  was  derived  from 
Matthews;  but  it  is  enough  that  he  was  the 
legal  owner. 

The  judgment  must  be  reversed,  with  single 
costs;  a  venire  de  novo  to  be  issued  by  Saratoga 
C.  P. 


THE  PEOPLE  v.  BUCKLAND. 

Compounding  a  Larceny —  Withholding  Evidence 
— Acquittal  of  Principal— How  far  Compe- 
tent Evidence. 

A  party  indicted  for  compounding1  a  larceny,  and 
agreeing:  to  withhold  evidence,  cannot  plead  the  ac- 
quittal of  the  person  charged  with  the  larceny  in 
bar  of  his  own  conviction. 

In  the  case  of  principal  and  accessary,  the  acquit- 
tal of  the  principal  it  seems  would  be  admissible  ev- 
idence  in  defense  of  the  accessary,  though  it  would 
not  be  conclusive  in  bar  of  a  conviction ;  but  in  the 
case  of  an  indictment  for  compounding  a  crime  and 
agreeing  to  withhold  evidence,  the  acquittal  of  the 
principal  offender  would  not  be  competent  evidence 
in  defense. 

Citations-1  Phil.  Bv.,  245,  247,  248,  250,  253,  259,  260: 
Rep.  t.  Holt,  134 ;  Bull.  N.  P.,  233 ;  Gilb.  Ev.,  232 ; 
Peake,  Ev.,  38 ;  11  St.  Tr.,  198 ;  14  Johns.,  79 ;  '4  Cow., 
458 ;  1  East,  355,  357 ;  5  T.  R.,  413 ;  Peake,  N.  P.,  156, 
219 ;  1  Doug.,  222 ;  2  Wils.,  23,  24 :  Cowp..  Ill :  Fos- 
ter, Disc.,  364,  365 ;  3  Camp.,  255 ;  1  Leach,  C.  C.,  288 ; 
3  Esp.  N.  P.,  134 ;  18  Johns.,  352,  354 ;  3  Wh..  316. 

ERROR  from  the  Monroe  General  Sessions. 
The  defendant  was  indicted  for  compound- 
ing a  larceny  alleged  to  have  been  committed 
by  one  Jane  Hart,  in  stealing  goods  and  chat- 
tels, the  property  of  the  defendant  Buckland. 
4S6 


The  indictment  contains  three  counts:  in  the 
first  it  is  charged  that  the  defendant  com- 
pounded the  offense,  and  received  $25  as  a  re- 
ward for  the  same,  and  for  desisting  from  the 
prosecution  of  the  offender,  and  that  he  ac- 
cordingly did  desist,  etc.  The  2d  count  charges 
that  he  received  $25  as  a  reward  for  conceal- 
ing the  offense,  and  that  he  did  conceal,  etc. 
And  the  3d  count  charges  that  he  received  $25 
as  a  reward  for  withholding  evidence  of  the 
offense,  and  that  he  did  withhold  such  evi- 
dence, *etc.  The  defendant  pleaded  [*593 
specially  that  Jane  Hart  had  been  indicted  for 
the  offense  specified  in  the  indictment  against 
the  defendant,  and  had  been  tried  and  ac- 
quitted; wherefore  he  prayed  judgment,  etc. 
To  this  plea  the  district  attorney  of  Monroe 
demurred,  and  the  defendant  joined  in  de- 
murrer. The  General  Sessions  adjudged  the 
plea  bad.  The  defendant  sued  out  a  writ  of 
error. 

Mr.  J.  A.  Spencer,  for  the  defendant,  in- 
sisted that  the  plea  of  the  acquittal  of  the  per- 
son charged  to  have  committed  the  larceny, 
was  a  bar  to  the  indictment.  At  common  law, 
the  principal  must  be  tried  before  the  acces- 
sary, and  though  our  statute  has  altered  the 
rule  in  this  respect,  so  that  an  accessary  may 
be  tried  before  the  principal,  yet  if  the  princi- 
pal is  first  tried  and  acquitted,  it  is  impossible 
that  the  accessary  can  be  convicted.  If  no  lar- 
ceny was  perpetrated,  the  offense  of  com- 
pounding the  crime  cannot  have  been  commit- 
ted. The  record  of  acquittal  is  as  conclusive 
as  a  record  of  conviction.  3  Wh.,  316,  and 
the  record  is  conclusive  in  this  case  upon  the 
people,  for  they  were  parties  to  it.  The  coun- 
sel cited  and  commented  upon  the  following 
cases:  2  Hawk.,  439,  440;  1  Phil.  Ev.,  247, 
229;  14  Johns.,  79;  2  Chit.  Cr.  L.,  220;  3Esp. 
N.  P.,  133;  1  Stark.  Ev.,  224;  Archb.  Cr.  L., 
376. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people.  The  rule  of  the  common  law.  that 
a  principal  must  be  tried  before  the  accessary, 
is  not  applicable  to  this  case;  and  even  that 
rule  is  only  that  the  principal  shall  be  first 
tried — not  convicted.  The  very  nature  of  this 
case  shows  that  the  conviction  of  the  principal 
cannot  be  necessary  to  the  conviction  of  the 
accessary,  as  the  failure  to  convict  may  have 
been  the  direct  result  of  the  offense  of  com- 
pounding. Allowing  the  record  of  acquittal 
to  be  admissible  evidence,  it  is  not  conclusive; 
for  it  would  not  prevent  the  public  prosecutor, 
on  the  trial  of  the  defendant,  to  show,  not- 
withstanding the  acquittal,  that  a  crime  had  in 
fact  been  committed.  The  acquittal  is  mere 
matter  of  evidence,  which  may  be  rebutted 
and,  therefore,  cannot  be  pleaded  in  bar.  The 
record  of  acquittal  is  not  conclusive;  it  is  not 
between  the  *same  parties;  it  is  not  [*594- 
mutual.  The  conviction  of  the  principal  of- 
fender would  not  be  conclusive  upon  the  pres- 
ent defendant;  he  might,  notwithstanding, 
show  that  no  offense  had  been  committed;  and 
if  so,  the  acquittal  should  not  be  conclusive 
upon  the  people.  In  18  Johns.,  352,  the  court 
received  a  record  of  conviction  in  support  of  a 
plea  of  justification  in  an  action  of  slander, 
but  they  allowed  the  plaintiff,  notwithstand- 
ing the  record,  to  show  that  he  had  been  erro- 
neously convicted. 
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By  tJie  Court,  Sutherland,  J.  The  plea  is 
•clearly  bad.  The  record  of  acquittal  of  Jane 
Hart,  if  evidence  at  all  for  the  defendant,  was 
not  conclusive;  it  was,  at  most,  but  prima  facie 
evidence,  and  liable  to  be  rebutted.  It  could 
not,  therefore,  be  pleaded  in  bar.  The  general 
rule  is,  that  verdicts  and  records  bind  only 
parties  and  privies;  that  they  are  not  admissi- 
ble in  evidence  against  a  stranger,  who  was  no 
party  to  the  former  proceedings,  who  had  no 
opportunity  to  examine  witnesses  or  to  appeal 
against  the  judgment.  Thej  must  also  be 
mutual.  No  person  can  use  a  verdict  or  judg- 
ment, for  his  advantage,  against  whom  it 
•could  not  have  been  evidence,  had  it  gone  the 
other  way,  1  Phil.  Ev.,  245,  247,  250;  and  if 
it  would  have  been  only  prima  facie  evidence, 
if  against  him,  it  cannot  be  conclusive  when 
in  his  favor.  Rep.  t.  Holt,  134;  Bull.  N.P.,  233; 
Gilb.  Ev.,  232;  Peake,  Ev.,  38;  Duchess  of 
Kingsto n'»  case,  11  St.  Tr.,  198;  Case  v.  Reeve, 
14  Johns.,  79;  4  Cow.,  458.  There  are  many 
exceptions  to  this  general  rule,  relating  how- 
ever principally  to  matters  of  public  right, 
such  as  a  right  to  toll,  a  customary  right  of 
common,  or  a  public  right  of  way,  etc.  1  Phil. 
Ev.,  253;  1  East,  355,  357;  5  T.  R.,  413;  Peake, 
N.  P.,  219,  156;  1  Doug.,  222.  On  such  ques- 
tions, a  verdict  between  A  and  B  is  evidence 
•of  the  point  directly  involved  in  it,  and  deter- 
mined by  it,  in  an  action  between  other  par- 
ties, where  the  same  precise  point  is  the  mat- 
ter in  issue;  but  in  such  a  case  the  verdict  and 
judgment  are  not  conclusive,  but  mere  matter 
of  evidence.  Biddnlph  v.  Atlier,  2  Wils.,  23, 
24;  Cowp.,  111. 

Upon  an  indictment  against  an  accessary,  a 
record  of  conviction  for  felony  against  the 
595*]  principal,  is  admissible  evidence  *to 
show  that  the  felony  has  been  committed;  but 
it  is  not  conclusive  against  the  accessary,  be- 
•cause  as  to  him  it  is  res  inter  alias  acta.  Foster, 
Disc.,  364,  365;  3  Camp.,  265;  1  Leach  C.  C., 
288;  1  Phil.  Ev.,  248.  And  it  is  competent 
for  the  accessary,  notwithstanding  the  convic- 
tion, to  prove  the  principal  innocent.  Cook  v. 
Field,  3  Esp.  N.  P.,  134.  This  subject  was 
•considered  by  this  court  in  Maybee  v.  Avery, 
18  Johns.,  352.  That  was  an  action  of  slander. 
The  words  laid  in  the  declaration  were:  "You 
are  a  thief;  you  stole  my  hens."  The  defend- 
ant pleaded  the  general  issue,  with  notice  of 
special  matter,  justifying  the  truth  of  the 
charge;  and  upon  the  trial,  he  produced  a  rec- 
ord of  conviction  before  three  justices  of  the 
peace,  at  a  Court  of  Special  Sessions,  by  which 
it  appeared  that  the  defendant  was  convicted 
before  them  of  stealing  two  hens  of  the  de- 
fendant, and  was  fined  $7.  The  evidence  was 
objected  to  as  incompetent,  but  it  was  admit- 
ted by  Ch.  J.  Spencer,  who  tried  the  cause. 
The  plaintiff  then  offered  to  show  that  the  evi- 
dence on  which  he  was  convicted  was  false, 
and  that  he,  in  fact,  owned  the  two  hens.  This 
was  objected  to  on  the  ground  that  the  record 
•of  conviction  was  conclusive  until  reversed. 
The  objection  was  sustained,  and  the  evidence 
rejected.  Upon  a  motion  for  a  new  trial,  on  a 
•case  made,  it  was  held  that  the  record  of  con- 
viction was  admissible  in  evidence,  but  that  it 
was  only  prima  facie,  and  that  the  plaintiff 
should  have  been  allowed  to  disprove  the  fact 
And  to  give  evidence  of  the  falsity  of  the  testi- 
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mony  on  which  the  conviction  was  founded. 
The  opinion  of  the  court  was  delivered  by 
Judge  Spencer;  and  after  stating  the  general 
rule,  that  in  order  to  render  a  verdict  and  judg- 
ment competent  evidence,  it  must  be  on  the 
same  point,  and  between  the  same  parties  or 
privies,  and  giving  the  reason  on  which  the 
rule  is  founded,  he  adverts  to  the  exception  to 
the  rule  which  has  alreadv  been  noticed,  to 
wit:  that  where  the  matter  in  dispute  is  a  ques- 
tion of  public  right,  all  persons  standing  in  the 
same  situation  as  the  parties  are  affected  by  it; 
and  he  remarked,  that  in  his  opinion  a  verdict 
on  an  indictment  formed  another  exception, 
and  upon  the  same  principle.  That  the  public 
was  the  party  aggrieved,  the  prosecution  was 
carried  on  by  their  officer,  and  that  any  person 
might,  when  necessary,  avail  himself  of  a  con- 
viction. *He  observed  that  the  plaint-[*596 
iff  in  that  case  could  not  complain,  for  he  had 
an  opportunity  to  cross-examine  the  witnesses 
and  to  produce  his  testimony,  and  to  reverse 
the  judgment  if  erroneous;  but  that  the  ver- 
dict was  not  conclusive,  and  the  plaintiff 
should  have  been  allowed  to  repel  it.  This 
case  only  decides  that  a  verdict  and  judgment 
on  an  indictment,  are  competent  prima  facie 
evidence  against  the  defendant  in  the  indict- 
ment. But  the  principle  laid  down  by  Judge 
Spencer  makes  them  competent  evidence  upon 
the  point  involved,  even  between  strangers  to 
the  original  proceedings;  and  this,  I  am  in- 
clined to  think,  is  the  true  rule.  Mr.  J.  Bul- 
ler  takes  a  distinction  between  the  effect  of  a 
conviction  and  of  an  acquittal,  as  evidence  of 
the  fact  involved  in  the  issue,  if  it  afterwards 
come  collaterally  in  controversy  in  a  court  of 
civil  jurisdiction.  He  says  a  conviction  in  such 
a  case  would  be  conclusive  evidence,  but  an 
acquittal  would  not,  for  an  acquittal  ascertains 
no  fact  as  a  conviction  does.  Judge  Story,  in 
Oelston  v.  Hoyt,  3  Wh.,  316,  questions  the  so- 
lidity of  this  distinction;  and  it  certainly  seems 
to  conflict  with  the  principle  that  the  rule  of 
evidence  must  be  reciprocal;  and  of  course,  if 
a  conviction  would  be  conclusive  evidence  in 
favor  of  the  party  using  it,  an  acquittal  should 
be  equally  conclusive  against  him.  Judge 
Spencer,  in  Maybee  v.  Avery,  above  cited, 
quotes  the  observation  of  Buller,  but  does  not 
express  any  opinion  as  to  its  correctness.  Nor 
is  it  necessary  in  this  case  for  me  to  go  into  a 
consideration  of  the  question.  It  is  clear  that 
the  acquittal  pleaded  in  this  case  was  at  most 
but  prima  facie  evidence,  and  that  it,  therefore, 
could  not  be  pleaded  in  bar. 

But  I  am  inclined  to  think  that,  under  the 
circumstances  of  this  case,  the  acquittal  was 
not  competent  evidence  at  all  for  the  defend- 
ant. The  3d  count  of  the  indictment  alleges 
that  the  defendant  exacted  and  received  $25  as 
a  reward  for  withholding  evidence  of  the  of- 
fense so  committed  by  the  said  Jane  Hart,  and 
that  he  did  and  hitherto  hath  withheld  such 
evidence.  For  the  purposes  of  this  case,  the 
truth  of  this  allegation  is  admitted.  The  de- 
fendant then  seeks  to  avail  himself  of  an  ac- 
quittal which  was  or  may  have  been  produced 
by  his  own  criminal  act,  in  order  to  protect 
himself  against  a  criminal  prosecution  for  such 
offense.  It  falls  within  the  principle,  that  a 
*conviction  cannot  be  given  in  evi-  [*597 
dence  by  a  party  who  was  a  witness  in  the 
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prosecution;  for  it  is  impossible  to  say  what 
influence  bis  testimony  had  in  producing  the 
verdict.  18  Johns.,  354;  1  Phil.  Ev..  259,  260. 

Judgment  affirmed. 

Cited  in-75  N.  Y.,  473 ;  80  N.  Y..  331 ;  8  W.  Dig.,  135. 


THE  PEOPLE  0.  TILTON  ET  AL. 

Bastardy — Bond — Forfeiture — Penalty — Plead- 
ing— Amendment. 

Where  the  putative  father  of  a  bastard  child  is  ar- 
rested on  a  warrant,  in  a  county  different  from  that 
in  which  the  process  was  issued,  and  gives  a  bond, 
conditioned  that  he  will  indemnify  the  county,  or 
that  he  will  appear  at  the  next  Court  of  General 
Sessions,  the  bond,  although  not  strictly  conform- 
able to  the  statute,  is  valid,  and  may  be  enforced. 

Where  the  condition  of  a  bastardy  bond,  taken 
out  of  the  county,  is  merely  to  indemnify,  two  jus- 
tices of  the  county  in  which  the  process  issued.have 
the  same  power  to  make  an  order  of  filiation  that 
they  have  when  the  bond  is  to  appear,  etc. 

In  case  of  a  forfeiture  of  a  bond  for  the  appear- 
ance of  the  putative  father,  the  penalty  is  recov- 
ered ;  but  where  the  bond  is  to  indemnify,  and  a 
breach  happens  in  the  condition,  the  breach  must 
be  assigned,  and  damages  must  be  assessed. 

Where  a  bond  is  conditioned  for  the  performance 
of  one  thing  or  another,  so  that  the  obligor  may 
discharge  the  obligation  by  a  compliance  with  one 
of  the  alternatives,  a  breach  assigning  a  non-per- 
formance of  one  of  the  alternatives  only,  is  bad. 

A  defendant  will  be  permitted  to  amend,  though 
the  special  causes  assigned  by  him  for  demurrer  to 
the  plaintiff's  declaration,  are  ruled  against  him, 
provided  the  questions  of  law  presented  by  the  spe- 
cial demurrer,  could  properly  have  been  raised  un- 
der the  general  demurrer. 

Citations— 1  R.  S.,  643,  sees.  8,  9, 18, 19 ;  644,  sec.  11. 

TVEMURRER  to  declaration.  This  is  an  ac- 
J-/  tion  of  debt  on  a  bastardy  bond.  The 
warrant  for  the  arrest  of  Tilton,  the  putative 
father,  was  issued  in  Onondaga.  Tilton  was 
found  in  Livingston  Co.,  and  the  warrant  was 
indorsed  by  a  justice  of  the  peace  of  that  coun- 
ty, and  Tilton  arrested  and  brought  before 
such  last  mentioned  justice,  who,  May  30, 
1832,  took  a  bond  from  Tilton,  with  sureties  in 
the  penal  sum  of  $500,  conditioned  that  Tilton 
would  indemnify  the  County  of  Onondaga,  the 
Town  of  Manlius,  etc.,  from  all  expense  in  the 
support  of  the  bastard  child,  etc.,  or  that  he 
would  appear  at  the  next  Court  of  General  Ses- 
sions of  the  Peace  to  be  holden  in  the  County 
of  Onondaga,  and  not  depart,  etc.  The  dec- 
laration contains  three  counts:  in  the  first,  after 
setting  out  the  preliminary  proceedings,  the 
issuing  of  the  warrant,  the  arrest  of  Tilton, 
598*1  *and  the  giving  of  the  bond,  it  is 
alleged  that  Nov.  19, 1832,  two  justices,  one  of 
whom  was  the  justice  issuing  the  warrant, 
made  an  order  of  filiation,  adjudging  Tilton  to 
be  the  father  of  the  child,  and  directing  him 
to  pay  75  cents  weekly  for  its  support;  that  the 
bond  and  order  were  duly  filed,  and  at  the 
next  Court  of  General  Sessions,  held  in  and 
for  Onondaga,  commencing  Nov.  26,  1832,  the 
order  of  filiation  was  in  due  form  of  law  af- 
firmed; and  it  is  then  averred  that  the  Town 
of  Manlius  has  incurred  great  expense  in  the 
support  of  the  child,  to  wit:  the  sum  of  $100, 
etc.  The  breaches  alleged  are.  that  Tilton  has 
not  indemnified  the  Town  of  Manlius  against 
such  expense;  that  he  has  not  paid  the  week- 
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ly  sum  of  75  cents  nor  the  costs  of  apprehend- 
ing him;  and  that  he  did  not  appear  at  the 
next  Court  of  General  Sessions,  etc.;  thus 
showing  a  breach  of  both  alternatives  con- 
tained in  the  condition  of  the  bond.  The  2d 
count  avers  a  breach  only  of  the  second  alter- 
native specified  in  the  condition,  viz.:  that 
Tilton  did  not  appear;  and  the  3d  count  states 
a  breach  of  the  first  alternative  only,  viz.:  that 
he  did  not  indemnify.  The  defendants  put  in 
a  demurrer  to  each  count  of  the  declaration r 
assigning  special  causes  with  each  demurrer. 

Mr.  Z.  T.  Newcomb,  for  defendants. 

Mr.  J.  J.  Briggs,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  first  ob- 
jection to  the  first  count  is,  that  the  bond  is 
void,  because  it  is  not  taken  in  the  form  pre- 
scribed by  the  statute.  This  objection  is  not 
tenable.  The  bond, although  not  strictly  in  com- 
pliance with  the  statute,  is  not  void  as  against 
the  defendants.  It  is  more  favorable  to  the 
defendant  than  it  should  have  been;  it  ought 
regularly  to  have  contained  but  one  of  the  al- 
ternatives given  by  the  statute.  It  should 
have  contained  but  one  condition:  either  that 
the  putative  father  would  indemnify  the  coun- 
ty, or  if  he  did  not  choose  to  do  that,  then  the 
condition  should  have  been  to  appear  at  the 
next  General  Sessions,  etc.  The  one  operates 
as  a  submission  to  the  order  of  filiation,  except 
as  to  a  weekly  allowance  to  be  made;  the  other 
is  an  appeal  from  it. 

The  second  objection  is,  that  the  justices  had 
not  jurisdiction  to  make  an  order  of  filiation. 
There  seems  to  have  been  an  *omission  [*599- 
in  the  statute  as  to  the  making  an  order  of  fil- 
iation when  the  bond  is  taken  out  of  the  coun- 
ty, and  the  condition  is  simply  to  indemnify; 
when  the  putative  father  is  arrested  in  the 
county  in  which  the  warrant  issued,  he  is  to- 
be  brought  before  the  justice  who  issued  it, 
and  proceedings  are  pointed  out  as  to  the  mak- 
ing an  order.  1  R.  S.,  644.  Where  the  bond  is 
taken  out  of  the  county,  and  the  condition  is 
to  appear  at  the  next  General  Sessions,  there 
the  justice  is  directed  how  to  proceed,  and 
how  the  order  shall  be  made;  but  where  the 
condition  in  the  last  case  is  to  indemnify  mere- 
ly, and  not  to  appear,  the  statute  is  silent. 
That  an  order  of  filiation  shall  be  made  in  such 
case,  is  evident  from  the  section  prescribing 
the  form  of  the  condition.  1  R.  S.,  643,  sec. 

8.  That  an  order  must  be  made  is  certain^ 
but  how  shall  the  justices  proceed?    Where 
the  putative  father  is  brought  before  the  jus- 
tice upon  the  warrant,  whether  arrested  in  the 
county  or  out  of  it,  the  order  is  to  be  made 
upon  an  examination  of  the  mother,  in  the 
presence  of  the  person  so  charged,  p.  644,  sec. 
11;  but  if  he  gives  a  bond  in  another  county, 
he  is  discharged  from  the  arrest,  p.  643,  sec. 

9.  In  that  case  he  does  not  appear  before  the 
justice.     The  examination  may   be  made  in 
his  absence,  sees.  18,  19;  and  though  this  pro- 
vision embraces,  in  terms,  the  case  where  the 
condition  is  to  appear,  yet  the  reason  is  the 
same  where  the  condition  is  to  indemnify;  and 
as  no  notice  in  such  case  is  required,  but  the 
order  must  be  made,  it  follows  that  the  order 
may  be, made  in  the  absence  of  the  putative 
father.     The  justices,  therefore,  had  jurisdic- 
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tion  to  make  the  order.  The  next  suggestion 
I  have  already  answered.  It  is,  that  the  jus- 
tices could  make  no  order,  unless  the  condi- 
tion is  absolutely  to  appear;  and  this  bond  is 
in  the  alternative.  Unless  the  true  construc- 
tion is  as  I  have  supposed,  it  will  be  seen  that 
no  valid  order  of  filiation  can  ever  be  made 
where  the  putative  father  is  arrested  in  a  for- 
eign county,  and  gives  a  bond  to  indemnify, 
and  not  to  appear. 

The  next  difficulty  suggested  is  as  to  the 
form  of  the  judgment.  For  a  breach  of  the 
first  condition,  damages  are  to  be  assessed;  for 
a  breach  of  the  second,  the  penalty  is  forfeit- 
ed. The  answer  is,  that  in  both  cases  the  pen- 
alty is  technically  forfeited;  and  judgment  in 
6OO*]  both  cases  is  entered  for  the  *penalty. 
It  is  true  that  in  one  case  damages  are  to  be 
assessed,  and  in  the  other,  the  whole  penalty 
is  to  be  recovered;  but  this,  I  apprehend,  is 
no  cause  of  demurrer  to  the  declaration.  It 
does  not  follow  that  the  defendant  is  in  any 
danger  of  being  injured.  There  is  but  one 
penalty  to  the  bond;  that  is  the  extent  of  the 
defendants'  liability.  The  plaint  iff  has  averred 
that  the  defendant  Tilton  has  broken  both  al- 
ternatives of  his  engagement;  technically, 
therefore,  he  has  forfeited  the  penalty:  and  in 
order  to  show  such  forfeiture.it  was  necessary 
to  aver  the  breach  of  both  alternatives,  as  the 
bond  is  in  the  alternative.  Whether  the  plaint- 
iff must  issue  execution  for  the  penalty,  or 
proceed  and  assess  damages,  it  is,  perhaps,  un- 
necessary to  decide  upon  this  demurrer;  but 
it  cannot  be  improper  to  suggest  that  the  latter 
is  the  proper  course.  The  defendant  failed  to 
appear;  but  he  may  say  that  he  did  so  because 
he  preferred  to  take  the  other  alternative  of 
his  bond,  to  wit:  to  indemnify  the  county;  and 
when  he  is  proceeded  against  upon  that  alter- 
native, he  cannot  say  that  he  refuses  to  indem- 
nify because  he  means  to  appear  according  to 
the  condition  of  his  bond.  The  admission  by 
the  demurrer  is,  that  he  has  failed  to  perform 
that  alternative;  and  he  is,  therefore,  bound 
absolutely  to  the  performance  of  the  other.  If 
these  remarks  are  correct,  it  follows  that  the 
1st  count  is  good. 

The  3d  and  3d  counts,  however,  are  bad. 
The  3d  avers  a  breach  of  the  second  alterna- 
tive only  of  the  condition  of  the  bond.  The 
answer  is,  that  Tilton  was  not  absolutely 
bound  to  its  performance.  He  might  choose 
to  indemnify.  The  3d  count  contains  only  a 
breach  of  the  first  alternative,  to  wit:  that  he 
has  not  indemnified;  non  comtat,  but  what  he 
appeared,  and  proceedings  were  had  by  which 
he  was  discharged. 

Judgment  must  be  rendered  for  the  plaint- 
iffs on  the  demurrer  to  the  1st  count,  and  for 
the  defendants  on  the  demurrer  to  the  3d  and 
3d  counts;  with  leave  to  both  to  amend  on 
payment  of  costs.  The  plaintiff,  however, 
needs  no  amendment,  as  he  has  one  good 
count.  It  is  suggested  that  as  the  demurrers 
were  special,  if  judgment  is  for  plaintiff  on 
either  count,  it  should  be  final;  but  the  an- 
swer is,  that  the  objection  is  one  which  might 
have  been  raised  on  general  demurrer. 

Judgment  as  above. 

Cited  in— 3  Keys,  154;  3  Abb.  App.  Dec.,  619;  27 
Barb.,  64. 
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Marine  Law —  Willful  Injuries  to  Vessels — Dam- 
ages— New  Trial,  on  the  Ground  of  Excessive 
Damages. 

The  rule  9f  damages  In  a  proceeding  under  the 
statute  against  ships  and  vessels,  for  injuries  done 
to  other  vessels  through  negligence  or  willful  mis- 
conduct, is  the  actual  damage  to  the  vessel  injured, 
and  not  contingent  damages  sustained  by  the  own- 
er—such  as  the  loss  of  earnings,  etc. 

And  where,  in  such  a  case,  three  witnesses  for  the 
plaintiff  concurred  in  estimating  the  damage  at 
$1,000,  and  one  at  $1,500 ;  and  two  witnesses  for  the 
delendant  set  the  damage  at  only  $300,  and  one 
valued  the  whole  vessel  at  less  than  $1,000,  and  the 
jury  found  for  $1,548,  the  verdict  was  set  aside  as 
excessive,  and  a  new  trial  granted. 

Whether  the  omission  to  have  a  light  in  the  rig- 
ging of  a  vessel,  lying  at  anchor  in  the  night  time 
on  the  Hudson,  will  deprive  the  owner  of  the  right 
to  recover  damages,  in  case  his  vessel  is  run  afoul 
of,  through  the  negligence  or  willful  misconduct 
of  persons  navigating  other  vessels,  </uce»e. 

THIS  action  was  tried  at  the  Rensselaer  Cir- 
cuit in  Oct.,  1833,  before  the  Hon.  James 
Vanderpoel,  one  of  the  Circuit  Judges. 

The  suit  was  brought  on  a  bond  given  to  re- 
lieve the  steamboat  Ohio  from  an  attachment 
issued  under  the  statute  authorizing  proceed- 
ings against  ships  and  vessels  in  certain  cases. 
Stat.  of  1831,  p.  431,  and  3  R.  8.,  491,  etc. 
The  plaintiff  proved  that  a  sloop  belonging  to 
him,  while  lying  at  anchor  in  the  Hudson  River 
in  a  dark  rainy  night,  was  run  afoul  of  by  the 
steamboat  Ohio,  and  sunk.  The  evidence  was 
very  contradictory  as  to  whether  lights  were 
exhibited  on  board  the  plaintiff's  vessel,  as  re- 
quired by  statute,  at  the  time  of  the  collision, 
and  also  as  to  the  extent  and  amount  of  injury 
done  to  the  vessel.  Three  witnesses  on  the  part 
of  the  plaintiff  estimated  the  damages  at  $1,000, 
and  one  at  $1,500;  while  two  witnesses  on 
the  part  of  the  defendants  put  the  damage  at 
a  sum  not  exceeding  $300,  and  one  of  them 
valued  the  whole  vessel  at  less  than  $1,000. 
The  judge  charged  the  jury  that  if  they  were 
satisfied  that  there  were  lights  on  board  the 
plaintiff's  vessel  at  the  time  of  the  collision, 
and  that  The  Ohio  had  been  negligently  navi- 
gated, or  that  the  accident  might  have  been 
avoided  by  due  care  and  caution  in  navigating 
her,  the  plaintiff  was  entitled  to  recover  the 
damages  or  actual  loss  *sustained  by  [*6O2 
him.  He  observed  to  the  jury,  that  the  evi- 
dence on  the  part  of  the  defendants,  to  estab- 
lish the  fact  that  there  were  no  lights  on  board 
the  plaintiff's  vessel,  was  in  its  nature  rather 
of  a  negative  character,  as  there  might  have 
been  lights,  though  not  seen  by  the  defend- 
ant's witnesses;  whilst  the  proof  on  the  part  of 
the  plaintiff  was  positive,  as  established  by  sev- 
eral witnesses,  that  there  were  lights.  The  jury 
found  a  verdict  for  the  plaintiff  for  $1,548. 
The  defendants  ask  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendants.  Where 
the  claim  of  a  party  to  recover  damages  is 
founded  upon  the  negligence  of  another,  he  is 
bound  to  show  that  he  himself  was  not  in  fault; 


NOTE,— Excessive  damages— When  a  ground  for  a 
new  trial.    See  Cole  v.  Perry,  8  Cow.,  214,  note. 
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he  ought  to  have  established  the  fact  that  the 
lights  required  by  statute  to  be  shown  on  board 
vessels,  lying  at  anchor  in  the  Hudson  in  the 
night  time,  1  R.  S.,  085,  sec.  12,  were  shown 
on  board  his  vessel.  The  fact,  instead  of  being 
established,  was  rendered,  by  the  testimony  of 
the  defendants,  at  the  least,  very  doubtful;  and 
the  defendants  complain  that  the  judge  char 
acterized  their  testimony  as  negative,  whereby 
they  are  apprehensive  the  jury  were  misled. 
The  damages  also  are  excessive,  not  warranted 
by  the  testimony,  and  can  be  accounted  for 
only  on  the  assumption  that  the  jury  took  into 
the  estimate  damages  not  recoverable  in  a  pro- 
ceeding of  this  kind.  Damage  to  the  vessel, 
and  that  only,  is  recoverable  in  this  proceed- 
ing. Stat.  of  1831,  p.  421.  The  jury  are  not 
authorized  to  take  into  consideration  the  inter- 
ruption to  the  business  of  the  owner  of  the 
vessel,  nor  can  they  give  vindictive  damages. 
Even  in  an  action  on  the  case  against  the  own- 
ers of  the  steamboat,  for  the  negligence  of  the 
master,  vindictive  damages  could  not  properly 
be  given. 

Messrs.  H.  P.  Hunt  and'  J.  P.  Cushman. 
for  the  plaintiff,  insisted  that,  had  it  been 
shown  that  there  were  no  lights  on  board  the 
plaintiff's  vessel,  the  plaintiff  would,  notwith- 
standing, have  been  entitled  to  recover,  as  the 
only  effect  of  the  want  of  lights  is  to  subject  a 
party  to  a  penalty,  1  R.  S.,  685,  sec.  12,  and 
not  to  deprive  him  of  a  right  of  action;  but  if 
it  was  incumbent  upon  the  plaintiff  to  have 
6O3*]  lights,  the  jury,  by  their  verdict,  *have 
said  that  he  was  not  in  fault.  Nor  will  the 
court  interfere  with  the  verdict  on  account  of 
its  amount.  It  is  the  peculiar  province  of  a 
jury  to  assess  the  damages  in  cases  of  this  kind ; 
and  where  the  testimony  is  contradictory,  as  in 
this  case,  the  verdict  will  not  be  set  aside,  un- 
less the  evidence  very  strongly  preponderates 
against  it,  even  though  the  opinion  of  the  court 
should  be  at  variance  with  the  verdict.  Grab.. 
Pr.,  513,  514,  and  cases  cited;  12  Wend.,  27. 

By  the  Court,  Savage,  Ch.  J.  The  action 
in  this  case  is  debt  on  bond  in  point  of  form, 
but  in  substance  it  is  an  action  for  damages 
for  willfully  or  negligently  running  down  the 
plaintiff's  sloop.  The  case  was  very  fairly 
submitted  by  the  judge  to  the  jury,  and  if 
either  party  has  reason  to  be  dissatisfied  with 
the  charge,  it  is  the  plaintiff;  not  the  defend- 
ants. The  cause  seems  to  have  been  tried,  and 
was  argued  in  this  court,  upon  the  assumption 
that  the  plaintiff  had  no  right  to  recover,  un- 
less he  had  lights  in  the  rigging  of  his  vessel, 
as  prescribed  by  statute,  at  the  time  of  the  col 
lision.  Whether  such  lights  were  indispensa- 
ble to  a  recovery  is  not  a  material  question  in 
this  case;  no  opinion  will,  therefore,  be  given 
upon  it.  The  true  question  is,  did  the  collision 
take  place  by  reason  of  the  negligence  of  those 
who  navigated  the  steamboat?  The  jury  have 
answered  in  the  affirmative. 

The  damages  are  said  to  be  excessive.  On 
that  point  there  was  no  misdirection.  The 
judge  directed  the  jury  to  find  a  verdict  for  the 
actual  loss;  by  which  I  understand  him  to  mean 
the  actual  damages  done  to  the  vessel — not  the 
damages  which  the  plaintiff  may  have  sus- 
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tained  by  the  loss  of  the  earnings  of  the  vessel, 
or  any  other  contingent  damages.  The  rule  of 
damages  in  this  mode  of  proceed  ing  should  be 
the  amount  necessary  to  repair  the  vessel — to 
put  her  in  as  good  condition  as  when  the  acci- 
dent happened.  This  necessarily  results  from 
the  provisions  of  the  statute.  The  remedy  is 
given  for  the  damage  done  to  the  vessel;  not 
the  damage  which  the  owner  may  possibly  sus- 
tain as  consequent  upon  the  collision.  If  the 
owner  wishes  to  recover  such  damages,  he 
should  bring  his  action  on  the  case,  as  he  might 
before  the  statute  was  passed.  Again;  this 
proceeding  must  be  commenced  within  20 
*days,  and  the  amount  of  damages  [*6O4 
must  be  ascertained  and  shown  to  the  officer 
issuing  the  attachment,  and  the  penalty  of  the 
bond  must  be  in  double  the  amount  of  the 
damage;  but  if  the  amount  depended  upon  such 
vindictive  damages  as  a  jury  might  give,  those 
might  exceed  the  penalty  of  the  bond.  But 
the  facts  that  the  Legislature  consider  the  dam- 
ages capable  of  liquidation  within  20  days,  and 
that  no  other  damage  is  mentioned  but  the 
damage  sustained  by  the  vessel,  are  conclusive 
to  my  mind  that  none  but  actual  damages  to 
the  vessel  itself  were  intended  to  be  recovered 
in  this  form  of  proceeding.  It  is  considered 
in  the  nature  of  a  debt,  like  an  account  by  a 
mechanic  for  work  done,  or  materials  found 
for  the  building  or  repairing  a  vessel,  or  pro- 
visions or  stores  furnished;  and,  like  them, 
these  damages,  when  liquidated  before  the  of- 
ficer by  exparle  affidavits,  become  a  lien  upon 
the  vessel  doing  the  damage,  until  a  bond  is 
given;  then  the  proceeding  is  upon  the  bond, 
but  there  is  no  reason  why  any  other  rule  of 
damages  should  be  adopted.  The  object  of 
giving  the  bond  is  to  discharge  the  vessel  from 
the  lien,  and  substitute  personal  security  for 
the  damages;  not  to  vary  the  rule  of  ascertain- 
ing those  damages.  The  obligors  in  the  bond 
are  substituted  in  place  of  the  vessel,  to  be  re- 
sponsible for  the  amount  recovered. 

The  witnesses  all  speak  of  actual  damages, 
but  they  vary  in  their  estimates  from  $300  to 
$1,500  The  two  who  estimated  the  damages 
at  $300,  evidently  estimated  only  part  of  the 
damage;  they  were  of  opinion  that  part  of  the 
trunnels  had  been  started  before  the  collision, 
and  they  did  not  estimate  the  injury  to  the 
rails  and  rigging.  Three  others  estimated  the 
cost  of  repairs  at  $1,000,  and  one,  the  captain 
of  the  sloop,  at  $1,500.  I  should  have  been 
better  satisfied  if  the  verdict  had  been  less. 
Those  who  estimate  $300  as  the  cost  of  repairs, 
say  the  sloop,  before  the  injury,  was  worth 
only  from  $800  to  $1,000.  the  liquidation  of 
damages  and  the  credibility  of  the  witnesses 
are  peculiarly  the  province  of  the  jury.  Their 
verdict,  on  either  ground,  ought  not  lightly  to 
be  interfered  with,  unless  there  has  manifestly 
been  a  mistake,  or  there  is  reason  to  suppose 
that  the  jury  have  been  influenced  *by  [*6Of> 
passion  or  prejudice.  The  damages  appear  to 
be  excessive  and,  therefore,  a  new  trial  should 
be  granted  to  re-try  that  question  only ,  upon  pay- 
ment of  costs. 

Cited  in— 35  N.  Y.,  211 ;  11  Hun,  435:  13  How.  Pr., 
534;  4  Abb.  Pr..  391 ;  4  Sandf.,  514;  6  Duer,  332,  373  ; 
38  Super.,  187 ;  3  E.  D.  S.,  146. 
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1835 


PAYNE  v.  CUTLER. 


605 


PAYNE®.  CUTLER. 

Promissory  Note — Partial  Failure  of  Considera- 
tion as  a  Defense — Notice  of. 

Any  defense  available  against  the  payee,  may  be 
set  up  against  the  holder  of  a  negotiable  note,  un- 
less the  holder  received  the  same  in  the  usual  course 
of  trade  ;  i.  e.,  paid  money  or  property,  or  incurred 
liability  upon  the  credit  of  the  note. 

A  partial  failure  of  the  consideration  of  a  note 
may  be  given  in  evidence  to  reduce  the  amount  of 
the  recovery ;  notice,  however,  of  such  defense  must 
be  given.  A  total  failure  or  want  of  consideration 
may  be  given  in  evidence  under  the  general  issue. 

Citation— 20  Johns..  651. 

MOTION  to  set  aside  report  of  referees.  The 
plaintiff,  on  the  hearing  before  the  referees, 
proved  two  promissory  notes  given  by  the  de- 
fendant, bearing  date  Apr.  17,  1829,  each  for 
the  sum  of  $133.34:  one  payable  Sep.  1,  and  the 
other  Feb.  1  succeeding  the  date  of  the  notes  ; 
the  notes  being  payable  to  Joseph  C.  Payne,  or 
bearer.  The  payee  transferred  the  notes  to  a 
mercantile  firm,  composed  of  Samuel  Payne 
and  Abraham  Payne,  previous  to  either  note 
coming  to  maturity,  the  firm  allowing  the  pay- 
ee the  value  of  the  notes  on  a  settlement  of  ac- 
counts with  them.  The  partnership  of  Samuel 
and  Abraham  Payne  was  dissolved  in  Jan. 
1830.  and  the  notes  in  question  were  trans- 
ferred to  the  partner  Abraham,  in  whose  name 
this  suit  was  commenced.  The  defendant  of- 
fered to  prove  that  the  consideration  of  the 
notes  was  a  boat  sold  to  him  by  Joseph  C. 
Payne,  who  represented  the  boat  to  be  sound, 
well  made,  and  of  a  certain  description;  know- 
ing it  to  be  unsound,  badly  made,  and  of  less 
tonnage  than  he  represented  it  to  be,  and  actual- 
ly good  for  nothing;  and  that  Samuel  Payne, 
one  of  the  firm  to  whom  the  notes  were  subse- 
quently transferred,  was  present  at  the  sale, 
and  united  in  the  representations  made  by 
Joseph  C.  Payne — he  also  knowing  such  repre- 
sentations to  be  false;  which  evidence  was  of- 
6O6*]  fered  either  in  bar  *of  the  action,  or  in 
mitigation  of  damages.  The  referees  refused 
to  receive  the  testimony,  and  made  a  report  in 
favor  of  the  plaintiff.  The  defendant  moves 
to  set  aside  the  report. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  S.  Stevens,  for  the  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  I  understand 
the  law  to  be  that  the  maker  of  a  negotiable 
note  may  set  up  any  defense  against  the  holder 
which  he  might  against  the  payee,  unless  the 
holder  has  advanced  money  or  property,  or  in- 
curred liability  upon  the  credit  of  the  note. 
The  note  was  not  passed  in  the  usual  course  of 
trade.  Ck.  J.  Spencer,  20  Johns.,  651,  says: 
"  I  understand,  by  the  usual  course  of  trade, 
not  that  the  holder  shall  receive  the  bills  or 
notes  thus  obtained  (fraudulently)  as  securities 
for  antecedent  debts,  but  that  he  shall  take 
them  in  his  business,  and  as  payment  for  a 
debt  contracted  at  the  time."  In  this  case, 
the  parties  to  the  note,  payee  and  indorsees, 
were  brothers  doing  business  about  30  miles 
apart.  The  notes  were  charged  in  account, 


NOTE.— Negotiable  papei — Transfer  of,  in  payment 
of  precedent  debts—  Whether  one  thus  taking  it  is  a 
bona  flde  holder  for  value.  See  Smith  v.  Van  Loan, 
16  Wend.,  659,  note. 

WEND.  13. 


but  it  does  not  appear  that  property  was  ad- 
vanced upon  them.  They  may  have  been  re- 
ceived by  the  indorsees  for  a  balance  due  them 
by  the  payee;  or  if  the  balance  was  in  favor  of 
the  payee,  the  notes  were  sold  on  a  credit;  and, 
in  either  case,  the  defendant  had  a  right  to 
give  the  evidence  offered,  provided  he  would 
have  a  right  to  give  it,  had  a  suit  been  brought 
in  the  name  of  the  payee.  The  offer  in  this 
case  was  to  prove  a  fraud,  in  which  not  only 
the  payee,  but  S.  Payne,  one  of  the  indorsers 
participated. 

It  is  the  doctrine  of  this  court,  that  the  par- 
tial failure  of  consideration  may  be  given  in 
evidence  to  reduce  the  amount  to  be  recovered 
upon  a  promissory  note  between  the  parties  to 
it.  The  argument  against  it  is,  that  any  con- 
sideration is  sufficient  to  support  the  note;  and 
that  if  there  is  any  consideration,  however 
small,  that  is  sufficient  to  justify  a  recovery  for 
the  whole  amount.  This  is  fallacious.  It  may 
be  technically  sufficient,  but  is  not  the  best 
calculated  to  do  justice  between  the  parties 
with  the  least  expense.  Here  the  defendant 
*offered  to  show  that  the  boat  pur-  [*6O7 
chased  by  him  was  of  no  value.  The  defend- 
ant alleges  that  he  has  a  claim  arising  out  of 
the  same  transaction,  which,  if  not  deducted 
from  the  notes,  forms  the  ground  of  an  action; 
the  examination  of  the  basis  of  such  action, 
therefore,  prevents  circuity  of  action.  There 
may  be,  indeed,  a  difference  between  the  con- 
tract and  the  security.  If  the  security  (the 
note)  is  passed  according  to  the  course  of  trade 
to  a  third  person,  there  is  no  privity  between 
such  person  and  the  original  contract;  and  he 
having  parted  with  his  property,  or  incurred 
responsibility,  takes  the  paper  free  from  any 
claims  the  maker  may  have  against  the  payee; 
but  where  the  suit  is  between  the  parties  to  the 
contract,  the  admission  of  such  evidence  pre- 
vents circuity  of  action,  and  promotes  justice 
between  the  litigating  parties.  The  plaintiff  in 
this  case,  neither  having  advanced  anything 
nor  incurred  liability  on  the  credit  of  these 
notes,  we  must  on  this  motion  assume  that  the 
notes  were  obtained  by  fraud,  and  the  defense, 
therefore,  was  proper. 

It  is  now  said  that  notice  of  this  defense 
should  have  been  given ;  and  it  certainly  should, 
upon  general  principles,  as  regards  the  partial 
failure  of  consideration.  Under  the  general  is- 
sue alone,  the  defendant  may  show  that  the 
plaintiff  had  no  cause  of  action  at  the  com- 
mencement of  the  suit,  and  such  was  the  offer 
in  this  case.  Where  a  partial  failure  only  is 
offered  to  be  shown,  notice  should  be  given. 
In  this  case,  the  rejection  of  the  offered  testi- 
mony was  not  and  could  not  be  placed  upon 
that  ground. 

The  report  must  be  set  aside  ;  costs  to  abide  the 
event. 

Negotiable  paper— When  defense  against  payee 
available  against  holder. 

Doubted— 16  Pet.,  17 :  41  Am.  Dec.:  73  (6  Ala.,  639). 

Cited  in-6  Hill,  98  ;  36  N.  Y..  130 ;  49  N.  Y .,  295  ;  43 
How.  Pr.,  425 ;  59  How.  Pr.,  295 ;  IE.  D.  S.,  158 ;  29 
Am.  Dec.,  318  (11  Conn.,  388) ;  37  Am.  Rep.,  495  (81  N. 
Y.,  221). 

Consideration— Evidence  of  partial  failure  of,  to  re- 
duce recovery.  Cited  in— 2  Sandf .  Ch.,  171 :  65  N.  Y.. 
441 :  14  Hun,  608 ;  11  Barb.,  222 ;  24  Barb.,  563 ;  31 
Barb.,  189. 

Bona  flde  holder  for  value— Who  is.  Cited  in— 1 
Trans.  App.,  233 ;  12  Abb.  N.  S.,  425 ;  1  Bos..  337 ;  34 
Super.,  387  ;  2  McLean,  592 ;  36  111.,  493. 
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*HARBECK 


SYLVESTER  &  CAMMEYER. 

The  grantee  of  demised  premises  cannot  maintain 
an  action  in  his  own  name,  upon  a  guaranty  for  the 
payment  of  the  rent  reserved  in  the  lease,  given  to 
his  grantor  by  a  third  person ;  the  suit  must  be  in 
the  name  of  his  grantor.  The  Revised  Statutes  have 
not  changed  the  law  in  this  respect. 

Citations— 1 R.  S.,  747,  sec.  23;  1  R.  L.,  363,  sec.  1. 

ERROR  from  the  Albany  Mayor's  Court. 
Harbeck  sued  Sylvester  and  Cammeyer 
on  a  guaranty,  indorsed  on  a  lease  executed  by 
G.  A.  Lansing  to  W.  Johnson,  bearing  date 
Jan.  28,  1828,  demising  certain  premises  in  the 
City  of  Albany  for  the  term  of  3  years  from 
May  1,  1828,  with  leave  to  the  lessee  to  extend 
the  term  to  5  years,  subject  to  an  annual  rent 
of  $250,  payable  quarterly.  On  the  day  of  the 
date  of  the  lease,  the  defendants,  under  their 
hands  and  seals,  executed  a  guaranty,  indorsed 
on  the  lease,  whereby  they  agreed  with  the 
lessor  to  fulfill,  in  case  of  failure  by  the  lessee, 
all  and  singular  the  covenants  in  the  lease  con- 
tained to  be  fulfilled  by  the  lessee.  The  lessor 
died,  and  his  executors,  by  virtue  of  a  power 
contained  in  his  will,  sold  and  conveyed  the 
demised  premises  to  the  plaintiff  Apr.  14,  1832. 
Johnson  having  elected  to  extend  the  term  to 
five  years,  and  having  died  in  possession  of 
the  premises  Mar.  5, 1832,  the  plaintiff  brought 
this  suit  in  his  own  name,  claiming  6  months' 
rent  due  Feb.  1,  1833.  The  plaintiff  was  non- 
suited, on  the  ground  that  an 'action  could  not 
be  maintained  in  his  name  on  the  guaranty. 
The  plaintiff  sued  out  a  writ  of  error. 

Mr.  J.  King,  for  the  plaintiff,  admitted  that, 
as  the  law  stood  previous  to  the  Revised  Stat- 
utes.this  action  could  not  have  been  maintained ; 
but  he  insisted  that  by  the  last  revision  the 
law  was  changed,  and  that  now  a  grantee  of 
demised  lands  is  iu  all  respects  placed  upon  the 
same  footing  with  his  grantor,  in  regard  to  the 
remedies  which  his  grantor  would  have  had 
for  the  recovery  of  the  rent,  had  the  reversion 
remained  in  him.  Heretofore  the  only  remedy 
6O9*]  given  by  statute  *for  non-payment  of 
rent  was  by  entry;  now  a  remedy  is  given  by 
action.  1  R.  S.,  747,  sec.  23. 

Mr.  J.  V.  N.  fates,  for  the  defendant,  in- 
sisted that  the  remedy  by  action,  given  by  the 
Revised  Statutes  for  the  recovery  of  rent, 
manifestly  applies  only  to  rent,  and  not  to  a 
guaranty  for  the  performance  of  covenants. 
The  defendants  did  not  owe  rent  and,  there- 
fore, the  action  given  by  the  statute  does  not 
lay  against  them.  It  is  not  enough  that  a  cov- 
enant is  concerning  land ;  to  make  it  run  with 
the  land,  there  must  be  a  privity  of  estate  be- 
tween the  covenanting  parties.  3  T.  R.,  402. 

By  the  Court,  Savage,  Ch.  J.  It  is  con- 
ceded by  the  plaintiff's  counsel,  that  previous 
to  the  Revised  Statutes,  this  action  could  not 
have  been  sustained  ;  but  he  insisted  that  the 
suit  in  its  present  form  is  authorized  by  those 
statutes. 

The  section  relied  on,  or  so  much  of  it  as  re- 
lates to  this  case,  is  in  substance  as  follows: 
The  grantees  of  any  demised  lands,  rents,  or 
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of  the  reversion  thereof,  shall  have  the  same 
remedies  by  entry,  action,  distress  or  other- 
wise, for  the  non  performance  of  any  agree- 
ment contained  in  the  lease  so  assigned,  or  for 
the  recovery  of  any  rent,  as  their  grantor  had 
or  might  have  had  if  such  reversion  had  re- 
mained in  such  grantor.  1  R.  S.,  747,  sec.  23. 
In  other  words,  that  the  grantee  shall  have  the 
same  rights  and  remedies  upon  the  lease,  or  by 
entry  or  distress,  which  the  gran  tor  had.  The 
clause  in  the  Revised  Laws  of  1813,  to  which 
reference  is  made,  1  R.  L.,  363,  sec.  1,  is  sub- 
stantially as  follows,  so  far  as  this  question  is 
concerned:  All  persons  being  grantees  or  as- 
signees by  any  other  person  or  persons,  of  any 
lands,  rents  or  reversions  of  the  same,  shall 
have  and  enjoy  like  advantages  against  the 
lessees,  their  assigns,  or  representatives,  by 
entry  for  non-payment  of  rent;  and  shall  have 
the  same  advantages  and  remedies  by  action 
only,  for  not  performing  other  conditions  con- 
tained in  their  leases,  against  their  lessees,  etc., 
as  the  lessors  and  grantors  themselves  might 
have  had,  in  like  manner  and  form  as  if  the 
reversion  had  remained  in  the  same  lessors  or 
grantors.  I  confess  I  cannot  see  the  difference, 
or  that  any  greater  *rights  are  con-  [*61O 
ferred  by  th?*Revised  Statutes  than  by  the  Re- 
vised Laws. 

The  grantee  is  substituted  in  the  place  of  the 
grantor,  for  the  purpose  of  any  remedy  by 
action,  entry,  distress  or  otherwise,  for  the 
non-performance  of  any  agreement  contained 
in  the  lease,  or  for  the  recovery  of  the  rent ; 
that  is,  he  becomes  privy  in  estate  and  in  con- 
tract, and  becomes  substituted  in  the  place  of 
the  grantor  as  to  any  remedies  against  parties 
or  privies  on  the  other  side;  but  that  gives 
him  no  remedy  in  his  own  name  upon  any  col- 
lateral contract  made  with  his  grantor.  The 
circumstance  of  this  guaranty  being  written 
upon  the  back  of  the  lease,  does  not  make  it 
an  agreement  contained  in  the  lease,  any  more 
than  if  it  had  been  written  upon  a  separate 
paper.  Neither  does  the  fact,  that  the  rents  in 
question  are  the  subject  of  the  guaranty,  make 
the  guarantors  parties  or  privies  to  the  lease  or 
to  the  demised  premises.  Suppose  these  guar- 
antors had,  by  way  of  security,  mortgaged 
their  own  estate,  real  or  personal;  would  such 
mortgage  pass  by  a  grant  of  the  demised  prem- 
ises, merely  because  the  mortgage  was  given 
to  secure  the  rent? — and  if  accompanied  by  a 
bond,  could  the  assignee  maintain  an  action 
upon  it  in  his  own  name?  Surely  he  could 
not.  Neither  can  he  upon  the  covenant  in 
question.  The  grantee  may  maintain  any  ac- 
tion upon  the  lease,  or  entertain  any  proceed- 
ing for  the  rent  against  the  party  to  the  lease 
or  his  representatives,  which  the  grantor  could 
if  living  ;  but  the  statute  gives  him  no  such 
right  upon  any  other  sealed  instrument.  Had 
these  guarantors  become  lessees  with  Johnson, 
they  would  have  been  parties,  and  of  course 
liable  to  an  action  by  the  grantee.  So,  proba- 
bly, should  the  present  plaintiff  bring  an  action 
in  the  name  of  the  executors  of  the  lessor,  I 
see  no  difficulty  in  maintaining  the  suit;  but 
the  present  suit  cannot  be  sustained. 

Judgment  affirmed. 


Cited  in— 12  N.Y.,301;  Edm.,206. 
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4511*1  *THE  CAMDEN  AND  AMBOY 
RAILROAD  AND  TRANSPORTATION 
COMPANY  v 

BURKE. 

Common  Carriers — Liability  of,  for  Baggage  of 
Passengers — Not  Excused  by  Notice  to  Passen- 
ger— Liability  for  Injury  to  Person  of  Pas- 
senger. 

A  company,  using  steamboats  and  railroads  for 
the  transportation  of  passengers  and  their  baggage, 
are  liable  as  common  carriers  for  damages  happen- 
ing to  the  baggage  of  the  passengers  from  a  defect 
in  the  vehicles  or  machinery  used,  although  the 
company  is  not  chargeable  with  actual  negligence, 
or  want  of  skill,  or  want  of  care,  in  securing1  the 
safety  of  the  baggage;  if  injury  happens  to  it,  noth- 
ing will  excuse  the  company  but  inevitable  accident 
arising  from  superhuman  causes,  or  the  acts  of  the 
enemies  of  the  country. 

The  same  rule  does  not  apply,  if  injury  happens 
to  the  persons  of  the  passengers.  In  such  cases,  if 
the  company  have  done  all  that  human  foresight 
and  care  can  do  to  insure  the  safety  of  the  passen- 
gers, they  are  not  liable  to  respond  in  damages. 

Notice  in  the  usual  form,  "All  baggage  at  the  risk 
of  the  owners,"  though  brought  home  tolthe  knowl- 
edge of  the  passengers,  will  not  in  such  case  excuse 
the  company.  Common  carriers  cannot,  by  such 
notice,  excuse  themselves  from  the  implied  agree- 
ment that  the  vessel,  coach  or  other  vehicle,  used 
for  the  transportation  of  goods  or  baggage,  is  suf- 
ficient for  the  business  in  which  it  is  employed. 

Citations— Story,  Bail,  379 ;  2  Kent,  Com.,  527,  598, 
600,601;  2  Camp.,  80;  2  Esp.  N.  P.,  533 :  9  Bing.,  457 
2  Wend.,  327;  llJohns.,  109;  9  Wend.,  114;  IPick., 
54 ;  5  East,  428. 

ERROR  from  the  Superior  Court  of  the  City 
N.  Y.  Burke  brought  his  action  against 
the  Company,  proprietors  of  a  line  of  steam 
boats  and  of  a  railroad  and  carriages  between 
N.  Y.  and  Philadelphia,  for  damages  done  to 
the  wardrobe,  music  and  musical  instruments 
of  his  minor  son,  Master  Burke,  a  stage-player, 
by  the  wardrobe,  etc.,  falling  into  the  water 
at  Bordentown,  whilst  the  agents  of  the  Co. 
were  in  the  act  of  passing  the  baggage  from  a 
steamboat  of  the  Co.  to  the  cars  upon  the  rail- 
road. Master  Burke  was  a  passenger,  in  the 
line  of  the  Co.,  from  Philadelphia  to  N.  Y.,  in 
Dec.,  1833,  and  had  with  him  a  number  of 
trunks,  containing  his  wardrobe,  etc.;  he  paid 
not  only  for  his  passage,  but  an  extra  sum  for 
the  transportation  of  his  baggage.  The  mode 
of  conducting  the  operations  of  the  Co.  is 
thus  :  After  the  boat  is  under  way,  the  bag- 
gage of  the  passengers  is  placed  in  a  crib, 
which,  on  the  arrival  of  the  boat  at  Borden- 


town, is  removed  from  the  steamboat  to  the 
cars  on  the  railroad  by  means  of  a  crane — a  sta- 
tionary *fixture  on  the  wharf.  The  [*612 
fall  from  the  crane  is  by  a  rope  attached  to  a 
pulley  with  a  large  double  and  single  block. 
The  rope  and  block  straps  used  at  the  time  of 
the  accident  were  four  and  a  half  inches  in 
circumference.  In  removing  the  baggage,  the 
strap  of  one  of  the  blocks  gave  way  or  broke, 
and  the  crib  with  the  baggage  fell  into  the 
water,  by  means  of  which  the  injury  com- 
plained of  was  sustained.  The  crib  alone 
weighs  510  Ibs.,  and  the  whole  weight  at  the 
time  of  the  accident  was  less  than  3,000  Ibs.  A 
rope  of  the  thickness  of  that  employed  at  the 
time  of  the  accident  is  capable  of  sustaining  a 
weight  of  at  least  3  tons.  The  captain  of  the 
steamboat,  who  had  been  a  seafaring  man  for 
14  years,  examined  the  rope  immediately  after 
the  accident,  and  could  not  discover  the  cause 
of  its  giving  way — there  was  no  assignable 
cause  for  the  accident.  The  block  had  been 
strapped  and  been  in  use  7  or  8  months.  The 
block-strap  broke  short  off  ;  it  was  covered 
with  spun  yarn  and  leather  where  it  broke. 
Another  witness,  a  seaman  and  rigger,  who 
fitted  the  blocks  and  strapped  them,  testified 
that  the  rope  ought  to  have  lasted  upwards  of 
a  year.  Since  the  accident,  the  Co.  use  a  rope 
five  and  three  fourth  inches  in  circumference. 
The  agent  of  the  Co.,  whose  business  it  was  to 
superintend  the  wharf  at  Bordentown,  testified 
that  he  examined  the  ropes  daily,  and  that 
they  were  sound  as  far  as  the  human  eye  could 
discover.  When  the  rope  broke,  a  defect  could 
not  have  been  discovered  without  taking  off 
the  spun  yarn,  which  had  not  been  done,  nor 
had  he  examined  particularly  to  see  whether 
the  rope  had  lengthened;  it  did  not  appear  to 
him  that  it  had.  It  was  proved  that  there  were 
notices  affixed  in  different  parts  of  the  boat, 
on  which  were  printed  the  words  :  "All  bag 
gage  at  the  risk  of  the  owner."  which  were 
seen  by  Master  Burke.  Forty  pounds  baggage 
were  allowed  to  a  passenger,  as  covered  by  his 
fare  ;  for  all  over,  an  additional  charge  was 
made  —  the  same  sum  being  asked  for  140 
Ibs.  as  for  the  fare  of  a  passenger,  and  so  in 
proportion.  Master  Burke  paid  $1.50  for  his 
baggage.  Several  witnesses  testified  as  to  the  ex- 
tent of  injury  to  the  wardrobe.etc.  Oh.  J.  Jones, 
of  the  Superior  Court,  charged  the  jury,  that 
if  the  loss  was  to  be  ascribed  to  the  negligence 
and  want  of  care  of  the  persons  employed  in  the 


NOTE.— 1.  Common  carrier— Masters  and  owners  of 
vessels  as  common  carriers.  See  Elliott  v.  Rossell,  10 
Johns.,  1,  note. 

2.  Effect  of  notice  on  liability.     See  Hollister  v. 
Nowlen,  19  Wend.,  234,  note. 

3.  Effect  of  an  express  contract  limiting  liability. 
See  Cole  v.  Goodwin,  19  Wend.,i251,  note ;  Gould  v. 
Hill,  2  Hill,  623,  note. 

4.  Liability  of  carriers  of  'passengers. 

A  carrier  of  passengers  for  hire  is  not  an  insurer. 
but  he  is  held  to  the  exercise  of  a  very  high  degree 
of  care,  and  is  liable  for  any  failure  to  guard  against 
all  injuries,  which  might  naturally  be  expected  to 
occur.  He  is  liable  for  injuries  arising  through  the 
slightest  negligence  of  himself  or  his  servants. 
Brown  v.  N.  Y.  C.  Ry.  Co..  18  N.  Y.,  408 :  Caldwell 
v.  Murphy,  1  Duer,  233 ;  Alden  v.  N.  Y.  C.  Ry.  Co., 
26  N.  Y.,  102:  Maverick  v.  Eighth  Av.  Ry.  Co.,  36  N. 
Y.,  378 ;  Carroll  v.  Staten  Island  Ry.  Co.,  65  Barb.,  32 ; 
68  N.  Y..  126;  17  Am.  Rep.,  221:  Smith  v.  British  & 
N.  A.  Packet  Co.,  46  Super.  Ct.,  86;  86  N.  Y.,  408; 
Caldwell  v.  N.  J.  Steamboat  Co.,  47  N.  Y.,  282;  Sim- 
mons v.  New  Bedford  Steamboat  Co.,  97  Mass.,  361 ; 
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Knight  v.  Portland  &  C.  Ry.  Co.,  56  Me.,  234 :  Taylor 
v.  Grand  Trunk  Ry.  Co.,  48  N.  H.,  304 ;  Bennett  v. 
Button,  10  N.  H.,  481 ;  Tully  v.  Talbot,  23  111.,  357 ; 
Hall  v.  Steamboat  Co.,  13  Conn.,  319 ;  Meier  v.  Pa. 
Ry.  Co.,  64  Pa.  St.,  225 ;  3  Am.  Rep.,  581 ;  Adwards  v. 
Lord,  49  Me.,  279 ;  Pittsburgh  &  C.  Ry.  Co.  v.  Hinds, 
53  Pa.  St.,  512 ;  Johnson  v.  Winona  &  C.  Ry.  Co..  11 
Minn.,  296 ;  Wheaton  v.  North  Beach  &  C.  Ry.  Co.,  36 
Cal.,  598 ;  Sherlock  v.  Ailing,  44  Ind.,  184 :  Phila.  & 
C.  Ry.  Co.  v.  Derby,  55  U.  S.  (14  How.),  486;  Steam- 
boat New  World  v.  King.  57  U.  S.  (16  How.),  469 ; 
Readhead  v.  Midland  Ry.  Co.,  2  Q.  B.,  412. 

The  carrier  is  not  relieved  from  obligation  where 
the  service  rendered  is  gratuitous.  Nolton  v.  W. 
Ry.  Co.,  15  N.  Y.,  444;  O.  &  M.  Ry.  Co.  v.  Muhlins, 
30  111.,  9 ;  Wilton  v.  M.  Ry.  Co.,  107  Mass.,  108 ;  Phila. 
&  C.  Hy.  Co.  v.  Derby,  55  U-  S.  (14  How.),  483;  Col- 
lett  v.  L.  &  N.  W.  Ry.  Co.,  16  Q.  B.,  989. 

Nor  when  the  passenger  is  unlawfully  traveling  on 
Sunday.  Carroll  v.  Staten  Island  Ry.  Co.,  65  Barb., 
32 ;  58  N.  Y.,  126 ;  17  Am.  Rep.,  221 ;  Doyle  v.  Lynn 
&  C.  Ry.  Co.,  118  Mass.,  195 ;  19  Am.  Rep.,  431 ;  Ma- 
honey  v.  Cook,  26  Pa.  St.,  342. 
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613*J*carriage  of  the  goods,  the  defendants, 
whose  agents  they  were,  must  confessedly  be 
held  responsible  for  it  in  damages  ;  but  that, 
in  the  present  case,  those  who  were  charged 
with  the  transportation  of  the  goods  had  been 
guilty  of  no  culpable  negligence  or  want  of 
care,  and  the  evidence  conclusively  showed 
that  the  strap  gave  way,  not  from  the  improvi- 
dent overcharge  or  unskillful  or  careless  man- 
agement of  the  crane  and  its  machinery,  but 
from  some  secret  and  unknown  defect  in  the 
rope  itself,  not  discoverable  on  inspection,  nor 
discernible  without  examination  of  the  interi- 
or of  the  rope  composing  the  fall  ;  and  that, 
therefore,  the  liability  of  the  defendants  for 
the  damages  was  purely  a  question  of  law, how 
far  the  defendants  were  responsible  for  the  suf- 
ficiency of  the  vehicles  employed  in  the  trans- 
portation, and  of  the  crane  and  its  machinery, 
for  the  safe  removal  of  the  goods  from  the  one 
to  the  other  ;  and,  in  reference  to  that  ques- 
tion, the  Chief  Justice  charged  the  jury  that  if 
they  were  satisfied,  from  the  evidence, that  the 
loss  or  damage  in  the  present  case  was  occa- 
sioned by  the  inadequacy  and  defect  of  the 
machinery  employed  in  the  removal  of  the 
goods  from  the  steamboat  to  the  railroad  car, 
the  defendants  were  answerable  for  it,  not- 
withstanding that  the  defect  in  the  strap  to 
which  it  was  owing  was  unknown  to  the  car- 
riers and  not  discoverable  on  inspection,  and 
the  loss  may  have  happened  without  any  cul- 
pable negligence  or  want  of  care  of  the  car- 
riers, or  their  agents,  in  the  application  or 
management  of  the  crane  and  its  machinery, 
at  the  time.  The  judge  further  charged  the 
jury,  that  the  notification  to  the  following  pur- 
port: "All  baggage  at  the  risk  of  the  owners," 
shown  to  have  been  published  by  the  defend- 
ants in  the  boat,  would  not  protect  them  from 
the  loss,  if  attributable  to  the  defect  of  the 
machinery.  The  counsel  for  the  defendants 
excepted  to  this  charge.  The  jury  found  a 
verdict  for  the  plaintiff  for  $500,  upon  which 
judgment  was  entered.  The  defendants  sued 
out  a  writ  of  error. 

Mr.  J.  Anthon,  for  plaintiffs  in  error.  It 
is  apparent  that,  on  the  trial,  the  defendants 
were  acquitted  of  all  negligence,  and  that  the 
judge  laid  down  the  rule  of  law  that  the  pas- 
senger carrier  is  liable  for  all  damage  proceed- 
614*]  ing  from  his  carriages  or  *machinery 
giving  way  accidentally,  whether  he  had  the 
power  to  guard  against  it  or  not;  in  other 
words,  that  he  insures  the  perpetuity  of  the 
carriages  against  the  operation  of  all  natural, 
causes,  however  latent  the  same  may  be,  and 
how  far  soever  beyond  the  reach  of  human 
foresight.  The  plaintiffs  in  error  insist  that 
this  rule  of  law  is  unsound,  and  carries  the  lia- 
bility of  passenger  carriers  beyond  the  bounds 
of  reason;  that  such  carriers  are  bound  to  sup- 
ply carriages  and  machinery  sound  and  suffi- 
cient as  far  as  the  human  eye  and  judgment 
can  discover;  and  having  done  this,  no  more 
can  be  required  of  them;  and  if  an  accident 
occurs  to  the  vehicle  or  machinery,  after  the 
exercise  of  such  care  and  diligence,  it  is  one 
against  which  human  prudence  cannot  guard, 
and  is,  consequently,  a  casualty  or  aclus  Dei,  for 
which  the  carriers  are  not  responsible;  and  that 
such  was  clearly  the  case  here,  the  judge  not 
having  thought  fit  to  leave  that  as  a  question 
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to  the  jury,  but  having,  in  the  rule  of  law 
laid  down  by  him,  assumed  it  as  fully  proved. 
The  true  rule  on  this  subject  is  correctly  stated 
by  Judge  Story,  and  is  abundantly  supported 
by  good  sense  and  authority:  "The  passenger 
carrier  binds  himself  to  carry  safely  those 
whom  he  takes  into  his  coach,  as  far  as  human 
foresight  and  care  will  go;  that  is,  for  the  ut- 
most care  and  diligence  of  very  cautious  per- 
sons. But  passenger  carriers,  not  being  in- 
surers, are  not  responsible  for  accidents  when 
all  reasonable  skill  and  diligence  has  been  em- 
ployed; when  everything  has  been  done  that 
human  prudence  can  suggest,  accidents  may 
happen,"  etc.  Story,  Bailm.,  379.  This  is  clear- 
ly a  rule  conformable  to  the  nature  of  human 
beings,  and  the  subject-matter  on  which  they 
are  to  act,  and  may  be  practically  applied  with- 
out absurdity  or  injustice — and  does  not,  as  in 
the  case  before  the  court,  make  a  carrier  liable 
for  that  which  he  could  by  no  means  prevent. 
Judge  Story  is  fully  supported  by  the  cases,  as 
he  is  by  the  good  sense  and  reason  of  the  rule. 
Thus,  in  Aimes  v.  Stevens,  1  Str.,  128,  in  which 
there  were  goods  on  board  a  hoy,  and  in  shoot- 
ing a  bridge  the  hoy  struck  and  sunk,  it  was 
contended  that  she  would  not  have  sunk  if  she 
had  been  a  better  hoy.  Per  Curiam :  No  car- 
rier is  bound  to  have  a  new  carriage  for  every 
journey;  it  is  sufficient  if  he  provide  one 
*which,  without  any  extraordinary  ac-  [*615 
cident,  will  probably  perform  the  journey.  In 
Christian  v.  Grigg,  2  Camp.,  79,  a  passenger 
was  injured  by  the  breaking  down  of  a  stage. 
The  axletree  snapped  in  going  down  some 
slight  descent.  The  defendant  proved  that  the 
axletree  had  been  examined  a  few  days  before 
it  broke,  without  any  flaw  being  discovered. 
Sir  J.  Mansfield:  "If  the  axletree  was  sound  as 
far  as  the  human  eye  could  discover,  the  de- 
fendant is  not  liable.  There  is  a  difference  be- 
tween a  contract  to  carry  goods  and  a  contract 
to  carry  passengers.  For  the  goods  the  car- 
rier is  answerable  at  all  events,  but  he  does  not 
warrant  the  safety  of  passengers.  His  under- 
taking as  to  them  goes  no  farther  than  this: 
that  as  far  as  human  care  and  foresight  can 
go,  he  will  provide  for  the  safe  conveyance." 
If  in  such  a  case  the  passenger  could  not  re- 
cover for  a  broken  limb,  a  fortiori  he  could 
not  recover  for  a  table  or  any  article  of  bag- 
gage Injured  from  the  same  cause.  In  Aston 
v.  Havens,  2  Esp.  N.  P.,  533,  the  injury  to  the 
passengers  proceeded  from  a  casual  overturn 
of  the  stage;  but  it  led  to  a  full  exposition  of 
the  general  rules  of  liability  governing  pas- 
senger carriers.  Eyre,  Ch.  J.:  "The  action  is 
founded  entirely  in  negligence.  Coach-own- 
ers are  not  liable  for  injuries  happening  by  ac- 
cident or  misfortune,  when  there  has  been  no 
negligence  of  the  driver."  This  case  fully  es- 
tablishes, among  other  things,  that  before  a 
liability  for  damages  to  a  person,  and  a  fortiori 
to  the  goods,  from  the  vehicle  or  its  manage- 
ment, can  be  incurred  by  the  carrier,  negli- 
gence must  be  established. 

So,  in  the  latest  case  which  has  occurred  on 
this  subject,  Sharp  v.  Grey,  9  Bing.,  457,  the 
same  rule  is  clearly  laid  down.  This  case  was 
similar  to  Christian  v.  Grigg,  the  accident  hav- 
ing proceeded  from  breaking  the  axle.  It  dif- 
fered, however,  in  this  particular:  that  in  the 
former  case  due  care  had  been  exhibited  in  ex- 
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amining  the  axle.,  and  in  this  the  jury  found  a 
want  of  care.  The  axle  had  a  defect  which 
must  have  been  obvious  to  the  builder  of  the 
carriage,  and  would  have  been  discovered,  if 
the  wooden  casing  covering  it  had  been  re- 
moved. The  want  of  care  was  exceedingly 
slight,  it  being  proved  that  to  take  off  the  cas- 
ing might  be  productive  rather  of  insecurity 
than  safety.  Tindal,  Ch.  J.:  "The  judge,  how- 
616*]  ever,  *left  it  to  the  jury  to  say,  whether 
there  had  been,  on  the  part  of  the  defendant, 
that  degree  of  vigilance  which  was  required 
by  hisengagement  to  carry  the  plaintiff  safely." 
It  is  very  clear,  from  this  statement,  that  if  it 
had  been  conceded  in  this  case,  as  it  is  in  the 
one  now  under  consideration,  that  there  had 
been  no  want  of  care  and  foresight,  the  judge 
would  have  charged  the  jury  directly  for  the 
defendant.  This  case  was  considered  by  the 
whole  court,  upon  a  motion  for  a  new  trial, 
and  the  verdict  confirmed.  Park,  J.,  observed : 
"This  was  clearly  a  question  of  fact,  and  the 
damages  are  not  excessive.  It  is  clear  there 
was  a  defect  in  the  axle,  and  it  was  for  the  jury 
to  say  whether  the  accident  was  occasioned  by 
what  in  law  is  called  negligence  in  the  defend- 
ant or  not."  This  case,  therefore,  establishes 
fully  the  rule  laid  down  by  Judge  Story,  and 
also  shows  that  the  judge  below  erred  in  tak- 
ing the  question  of  negligence  from  the  jury; 
and  further,  that  if  the  jury  had  found  that 
there  was  no  want  of  care  and  caution,  as  the 
judge  observes,  that  there  ought  to  have  been 
a  verdict  for  the  defendant.  There  are  several 
obiter  dicta  of  the  judges  in  the  case,  on  which 
the  counsel  for  the  defendant  in  error  will  rely, 
and  which  I  shall  presently  briefly  notice. 
They  all,  however,  agree  in  the  position  taken 
by  the  Chief  Justice  at  the  trial,  and  expressed 
by  Park,  J.,  that  it  was  clearly  a  question — 
"negligence  or  not,  for  the  jury."  Gaselee,  J., 
says:  "It  was  for  the  defendant  to  show  there 
had  been  no  defect  in  the  construction  of  the 
coach;  and  whether  there  had,  or  not,  was  a 
question  for  the  jury."  This  probably  might 
require  some  qualification  to  make  it  conform 
to  the  other  cases  cited,  viz. :  that  it  was  for 
the  defendant  to  show  that  whatever  the  de- 
fect may  have  been,  the  human  eye  could  not 
detect  it.  Without  this  qualification,  the  dic- 
tum would  not  be  sustainable;  and  the  force 
of  this  qualification  becomes  very  apparent, 
when  that  rule  is  applied  to  the  case  before  the 
court.  Here  there  was  avowedly  no  defect  in 
the  original  construction  of  the  rope;  by  no 
process  could  the  eye  of  the  original  maker,  or 
that  of  the  carriers,  detect  the  latent  defect  in 
the  material  used.  It  baffled  solution,  even 
after  the  accident  happened.  To  apply  the 
rule  broadly  to  such  a  case  would  make  the 
carrier  liable  at  all  events,  whether  he  could 
or  could  not  guard  against  the  mischief;  which 
617*]  would  be  unjust.  The  *same  remarks 
will  also  apply  to  the  dicta  of  Bosanquet,  J., 
which  requires  the  same  qualification  to  make 
them  good  law;  and  it  is  worthy  of  remark, 
that  Alderson,  J. ,  who  pronounces  the  last 
opinion  delivered  in  the  case,  plainly  perceiv- 
ing that  the  dicta  of  his  brethren,  Gaselee  and 
Bosanquet.  required  the  qualification,  contents 
himself  with  furnishing  it,  and  with  great  ac- 
curacy. Alderson,  J.:  "A  coach  proprietor  is 
]iable  for  all  defects  in  his  vehicles  which  can 
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be  seen  at  the  time  of  construction,  as  well  as 
for  such  as  may  exist  afterwards,  and  be  dis- 
covered on  investigation."  All  these  cases  re- 
sult in  the  rule,  that  where  all  human  caution 
and  foresight  has  been  used,  and  an  accident 
happens,  it  is  a  casus  fortuitus,  for  which  the 
carrier  is  not  responsible.  Coltv.  M'Mechen, 
6  Johns.,  160.  It  is  true  that  the  cases  con- 
sidered are  cases  of  injury  to  the  person  of  the 
passenger;  but  it  cannot  be  that  a  different 
rule  can  exist,  with  regard  to  baggage;  it  would 
be  exceedingly  strange  that  a  rule  of  law  should 
deprive  a  passenger  of  damage  for  a  broken 
leg,  and  yet  give  him  damages  for  an  injury 
to  a  chattel,  of  comparatively  trivial  impor- 
tance, occurring  at  the  same  time.  If  the  de- 
fendants discharge  themselves  from  all  neg- 
ligence, their  notice  protects  them  against 
everything  else  not  necessarily  embraced  in  the 
matters  already  discussed.  It  is  not  believed 
that  any  such  distinction  will  be  taken;  but,  if 
taken,  it  cannot  bear  serious  discussion,  and 
therefore  will  not  at  present  be  noticed. 

Mr.  D.  Graham,  Jr.,  for  defendant  in  er- 
ror. It  appears  to  be  conceded  on  all  hands, 
that  the  injury  complained  of  by  the  plaintiff 
resulted  from  the  intrinsic  insufficiency  of  the 
machinery  provided  for  the  purpose  of  trans- 
porting baggage  to  and  from  the  cars  by  the 
defendants  below.  The  jury  it  is  true,  have 
acquitted  them  of  actual  negligence  in  the 
management  of  the  machinery;  but  in  so  doing 
they  have  only  referred  their  liability  to  the 
question  of  law,  on  which  they  were  instruct- 
ed by  the  learned  Chief  Justice  in  the  court  be- 
low. 

In  commenting  upon  the  principle  laid  down 
by  the  Chief  Justice,  as  the  governing  one  in 
this  case,  the  counsel  for  the  *plaintiff s  [*6 1 8 
in  error,  at  the  very  threshold,  makes  an  as- 
sumption which  is  not  warranted,  either  by  the 
case  or  by  the  principles  of  law  applicable  to  it. 
It  is,  that  they  are  to  be  regarded  as  passenger 
carriers,  as  contradistinguished  from  common 
carriers,  or  carriers  of  goods. 

The  distinction  between  the  rights  and  du- 
ties of  passenger  and  common  carriers,  of 
which  the  learned  counsel  seems  to  have  lost 
sight,  is  clearly  laid  down  in  the  books.  The 
obligation  of  the  former,  as  expressed  by  the 
counsel  himself,  extends  only  "to  carry  safely 
those  whom  he  takes  into  his  coach,  as  far  as 
human  foresight  will  go,  that  is,  to  the  utmost 
care  and  diligence  of  very  cautious  persons." 
Story,  Bailrn.,  379.  But  if  he  be  a  common 
carrier  (or  carrier  of  goods),  "he  is  in  the  nat- 
ure of  an  insurer,  and  is  answerable  for  acci- 
dents and  thefts,  and  even  for  a  loss  by  rob- 
bery. He  is  answerable  for  all  losses  which 
do  not  fall  within  the  excepted  cases  of  the  act 
of  God,  or  inevitable  accident  without  the  in- 
tervention of  man,  and  public  enemies."  2 
Kent,  Com.,  3d  ed.,  597.  Nor  has  the  hard- 
ship of  this  doctrine,  although  in  some  cases  it 
has  operated  with  almost  unjust  severity,  ever 
induced  the  courts  to  relax  its  rigor.  They 
have  uniformly  regarded  it  as  resting  upon 
principles  of  public  policy  which  it  would  be 
unwise,  as  well  as  unjust,  to  question  or  dis- 
turb. Jones,  Bailm.,  79,  85;  Story,  Bailm., 
330,338;  2  Kent,  Com.,  3d  ed.,  603;  Rileyv. 
Horne,  5  Bingh.,  217.  And  however  absurd 
it  may  seem,  as  the  learned  counsel  supposes, 
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that  a  greater  degree  of  responsibility  should 
exist,  as  it  respects  the  protection  of  property, 
than  in  the  case  of  personal  safety,  the  sound- 
ness of  the  distinction  between  passenger  and 
common  carriers  cannot  be  questioned.  A 
principal  reason  for  the  greater  extent  of  lia- 
bility of  common  carriers  is  the  impossibility 
of  inanimate  property  taking  care  of  itself; 
and  its  being  necessarily  exposed  to  number- 
less modes  of  loss  or  injury,  beyond  the  care 
of  the  owner,  as  well  as  to  prevent  possible 
collusion  or  fraud,  on  the  part  of  the  carrier. 
None  of  these  reasons  can  apply  to  the  trans- 
portation of  passengers,  who,  by  the  very  laws 
of  nature,  are  invested  with  attributes  that 
would  render  the  application  to  them  of  rules 
governing  the  transportation  of  inanimate 
619*]  property  perfectly  absurd,  and  *which, 
in  a  recent  case,  even  where  human  beings 
were  held  as  property,  being  slaves,  induced 
the  Supreme  Court  of  the  U.  S.  to  hold,  that 
the  rigid  rule  of  the  common  law,  which  gov- 
erns the  carriage  of  inanimate  property,  even 
in  the  case  of  common  carriers,  did  not  apply. 
Boyce  v.  Anderson,  2  Pet.,  150.  Even  in  one 
of  the  cases  cited  by  the  plaintiffs  in  error, 
Christie  v.  Origgs,  2  Camp.,  79,  this  very  dis- 
tinction is  admitted  and  enforced.  "  There  is, 
says  Sir  James  Mansfield,  a  difference  between 
a  contract  to  carry  goods,  and  a  contract  to 
carry  passengers.  For  the  goods  the  carrier  is 
answerable  at  all  events,  but  he  does  not  war- 
rant the  safety  of  passengers;  his  undertaking, 
as  to  them,  goes  no  further  than  this:  that  as 
fas  as  human  care  and  foresight  can  go,  he 
will  pro  vide  for  their  safe  conveyance."  Waiv- 
ing, therefore,  for  a  moment,  the  inquiry 
whether,  upon  the  grounds  assumed,  the  de- 
fendants below  are  not  liable  for  a  latent  de- 
fect in  their  own  machinery,  although  beyond 
the  reach  of  ordinary  foresight,  I  propose 
briefly  to  ask  the  attention  of  the  court  to  the 
main  position  on  which  I  rely,  namely,  that 
the  defendants  below  are  liable,  as  common 
carriers,  for  the  loss  sustained  by  the  plaintiffs. 
Chancellor  Kent  defines  common  carriers 
thus:  "Common  carriers  undertake  generally, 
and  for  all  people,  indifferently,  to  convey 
goods,  and  deliver  them  at  a  place  appointed 
for  hire,  and  with  or  without  a  special  agree- 
ment as  to  price."  They  consist  of  two  dis- 
tinct classes  of  men,  viz. :  inland  carriers  by 
land  or  water  and  carriers  by  sea,  and  in  the 
aggregate  body  are  included  the  owners  of 
stage:wagons,  and  coaches  who  carry  goods  as 
well  as  passengers  for  hire,  wagons,  teamsters, 
cartmen,  the  master  and  owners  of  ships,  ves- 
sels and  all  water-craft,  including  steam  ves- 
sels and  steam  tow-boats,  belonging  to  internal 
as  well  as  coasting  and  foreign  navigation, 
lightermen  and  ferrymen.  As  they  hold  them- 
selves out  to  the  world  as  common  carriers 
for  a  reasonable  compensation,  they  assume  to 
do  and  are  bound  to  do  what  is  required  of 
them,  in  the  course  of  their  employment,  if 
they  have  the  requisite  convenience  to  carry, 
and  are  offered  a  reasonable  or  customary 
price;  and  if  they  refuse  without  some  just 
cause,  they  are  liable  to  an  action."  2  Kent, 
Com.,  2d  ed.,  598.  The  defendants  below  are 
62O*]  *in  a  public  employment;  they  are 
bound  by  their  charter  to  convey  passengers 
and  goods,  and  would  be  liable  to  an  action, 
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were  they  to  refuse.  The  counsel  here  advert- 
ed to  and  commented  upon  the  cases  of  Up- 
share  v.  Aidee,  1  Com.,  25;  Middletonv.  Fow- 
ler; 1  Salk.,  282;  Brooke  v.  Pickwick,  4Bingh., 
218;  Bank  v.  Brown,  9  Wend.,  114;  and  also 
cited  2  Kent,  Com.,  601;  Story,  Bailm.,  825; 
and  1  Bell,  Com.,  475,  to  prove  that  coach 
proprietors,  owners  of  steamboats,  etc.,  are 
liable  as  common  carriers  for  the  baggage  of 
their  passengers. 

Nor  can  it  be  reasonably  pretended  that  the 
plaintiffs  in  error  are  not  liable,  as  common 
carriers,  because  of  the  restriction  contained  in 
the  printed  notice:  "All  baggage  at  the  risk  of 
the  owners."  The  rule  as  to  the  liability  of 
common  carriers.as  well  as  the  policy  on  which 
it  is  founded,  forbids  such  a  conclusion.  On 
this  subject  the  English  cases  afford  but  little 
light;  the  notices  which  are  usual  there,  mere- 
ly restricting  the  liability  of  the  carrier  to  a 
certain  amount,  unless  a  premium  have  been 
paid.  The  case  of  Lyon  v.  Mells,  5  East,  428, 
however,  is  very  analogous.  The  action  was 
against  a  lighterman,  for  damage  to  yarn  com- 
mitted to  his  care,  arising  from  leakage.  The 
defendant  had  given  notice,  "that  he  would 
not  be  answerable  for  any  damage,  unless  oc- 
casioned by  want  of  ordinary  care  in  the  mas- 
ter or  crew  of  the  vessel;  in  which  case  he 
would  pay  ten  pounds  per  cent,  upon  such 
damage,  so  as  the  whole  did  not  exceed  the 
value  of  the  vessel  and  freight."  On  this 
ground  it  was  contended  the  defendant  was  ex- 
cused, having  received  the  goods  specially 
with  the  restriction  contained  in  the  notice, 
which,  therefore,  was  to  be  regarded  as  consti- 
tuting a  special  contract.  But  per  Ld.  Ellen- 
borough,  Ch.  J.:  "In  every  contract  for  the 
carriage  of  goods  between  a  person  holding 
himself  forth  as  the  owner  of  a  lighter  or  ves- 
sel, ready  to  carry  goods  for  hire,  and  the  per- 
son putting  goods  on  board,  or  employing  his 
vessel  or  lighter  for  that  purpose,  it  is  a  term 
of  the  contract  on  the  part  of  the  carrier  or 
lighterman  implied  by  law  that  his  vessel  is 
tight,  and  fit  for  the  purpose  or  employment 
for  which  he  offers  and  holds  it  forth  to  the 
public;  it  is  the  very  foundation  and  immedi- 
ate substratum  of  the  contract  that  it  is  so;  the 
law  presumes  *a  promise  to  that  effect  [*621 
on  the  part  of  the  carrier  without  any  actual 
proof,  and  every  reason  of  sound  policy  and 
public  convenience  requires  it  should  be  so." 
And  Parker,  (Jh.  J.,  in  D'wight  v.  Brewster,  1 
Pick.,  54,  in  speaking  of  the  effect  of  a  notice 
like  the  present,  says:  "It  was  manifestly  in- 
tended to  guard  the  proprietors  from  liability, 
in  case  the  trunks,  etc.,  should  be  stolen."  In- 
deed, the  very  nature  of  the  employment  of 
the  defendants,  as  well  as  every  consideration 
of  public  policy  by  which  the  liability  of  com- 
mon carriers  is  uniformly  tested,  show  that  the 
risks  guarded  against  by  the  notice  in  question 
were  exclusively  extrinsic,  and  such  as  result- 
ed from  some  other  cause  than  the  nature  of 
the  conveyance  itself.  Upon  this  point  it  can- 
not be  necessary  to  enlarge.  The  learned 
counsel  himself  hardly  alludes  to  it  in  his  ar- 
gument, but  rests  himself  entirely  on  other 
grounds,  which  will  be  briefly  noticed  under 
the  next  point. 

But  even  admitting  that  the  plaintiffs  in  er- 
ror are  not  liable  as  common  carriers,  still  they 
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were  bound  at  all  hazards  to  provide  safe  ve- 
hicles; and  if  the  accident  happened  from  a  de- 
fect in  the  construction  of  the  crane,  they  are 
liable  although  the  defect  was  out  of  sight, and 
not  discoverable  upon  ordinary  examination, 
notwithstanding  no  actual  negligence  was 
shown  in  the  management  of  the  machinery. 
The  argument  for  the  plaintiff s  in  error  on  this 
point  proceeds,  it  will  be  observed,  entirely 
upon  the  ground  of  hardship — aground  which 
the  whole  current  of  cases  involving  the  liabil- 
ity of  persons  in  the  employment  of  carriers, 
whether  strictly  common  carriers  or  not,  total- 
ly disregards.  In  cases  of  this  kind  public  pol- 
icy has  placed  their  liability  upon  the  higher 
ground  of  protecting  property  against  even 
possible  fraud  and  negligence;  and  although 
in  some  instances  the  law  has  excused  the  par- 
ty, where  the  act  complained  of  was  the  result 
of  some  extrinsic  accident,  yet  it  never  has 
gone  the  length  of  protecting  him  where  the 
injury  proceeded  from  the  insufficiency  of  the 
means  of  conveyance  provided  by  himself. 
This  distinction,  even  admitting  the  cases  cited 
by  the  plaintiffs  in  error  and  applicable  only 
to  passenger  carriers  to  apply  here,  will  be 
found  running  through  the  whole  of  them: 
they  are  all  cases  of  extrinsic  accident,  result- 
622*]  ing  from  a  defect  in  the  *road,  and 
against  which  it  was  impossible  for  human 
foresight  to  guard.  The  only  one  to  which 
this  remark  does  not  apply  is  that  of  Sharp  v. 
Grey,  9  Bing.,  457;  23  Eng.  C.  L.,  331,  which 
was  relied  upon  by  the  defendant  in  error  in 
the  court  below,  and  which  the  learned  coun- 
sel has  only  cited  for  the  purpose  of  endeavor- 
ing to  distinguish  from  the  case  at  bar.  Unless 
I  wholly  misapprehend  the  case,  it  is  precisely 
In  point  for  the  defendant  in  error.  The  facts 
were  very  similar  to  those  in  the  present  case. 
Without  recapitulating  them  here,  it  is  suffi- 
cient to  refer  the  court  to  that  case.  The  learned 
counsel,  however,  is  mistaken  in  supposing 
that  the  question  of  extrinsic  negligence  was 
left  to  the  jury,  or  had  anything  to  do  with  the 
decision.  "Tindal,  Ch.  J.,  directed  the  jury 
to  consider,  whether  there  had  been,  on  the 
part  of  the  defendant, that  degree  of  negligence 
which  was  required  by  his  agreement  to  carry 
the  plaintiff  safely."  And  all  the  judges,  in 
confirming  the  verdict,  put  the  case  expressly 
upon  the  ground  that  the  party  was  to  be  held 
liable  at  all  events  for  the  insufficiency  of  the 
axletree.  Park,  J.:  "It  is  clear  that  there  was 
adefect  in  the  axletree,  and  it  was  for  the  jury 
to  say  whether  the  accident  was  occasioned  by 
what  in  law  is  called  negligence  in  the  defend- 
ant or  not."  In  Dale  v.  Hall,  1  Wils.,  281,  the 
Chief  Justice  says  "that  everything  is  negli- 
gence that  the  law  does  not  excuse."  Gaselee, 
J.:  "The  burden  lay  on  the  defendant  to  show 
there  had  been  no  defect  in  the  construction  of 
the  coach.  Whether  there  had  been  or  not, 
was  a  question  of  fact  on  which  the  jury  have 
determined.  In  Christie  v.  Grigg,  2  Camp., 
79,  cited  by  the  plaintiffs  in  error,  the  accident 
was  occasioned  by  a  kennel  which  crossed  the 
road,  and  not  by  any  defect  in  the  vehicle." 
(This  remark  not  merely  recognizes  the  dis- 
tinction between  intrinsic  and  extrinsic  acci- 
dents, but  expressly  puts  the  liability  of  the 
defendant  in  the  latter  case  upon  the  sole  ground 
of  the  insufficiency  of  his  vehicle.)  But  the 
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other  judges  still  more  clearly  express  this 
principle.  Bosanquet,  J.:  "The  Chief  Justice 
held  that  the  defendant  was  bound  to  provide 
a  safe  vehicle,  and  that  the  accident  happened 
from  a  defect  in  the  axletree.  If  so,  when  the 
coach  started,  it  was  not  roadworthy,  and  the 
defendant  is  liable  for  the  consequences  upon 
the  same  principle  as  a  ship-owner  who  fur- 
nishes -a  vessel  which  is  not  *sea-  [*623 
worthy.  Alderson,  J.:  "I  am  of  the  same  opin- 
ion; a  coach  proprietor  is  liable  for  all  defects 
in  his  vehicle  which  can  be  seen  at  the  time  of 
construction,  as  well  as  for  such  as  may  exist 
afterwards  and  be  discovered  on  investigation. 
The  injury,  in  the  present  case,  appears  to 
have  been  occasioned  by  an  original  defect  of 
construction;  and  if  the  defendants  were  not 
responsible,  a  coach  proprietor  might  buy  ill- 
constructed  or  unsafe  vehicles,  and  his  passen- 
gers be  without  remedy.  The  soundness  of 
these  principles  seems  to  be  beyond  a  question. 
The  necessity  and  policy  of  holding  persons  in 
the  capacity  of  the  plaintiffs  in  error  to  the  ut- 
most strictness  in  the  protection  and  preser- 
vation of  lives  and  property,  and  the  danger  of 
relaxing  the  rule  so  as  to  place  both  at  the 
mercy  of  a  thousand  accidents,  depending  on 
so  nice  a  question  as  that  of  reasonable  care  or 
not, are  equally  obvious;  and  if  the  present  case 
necessarily  turned  upon  this  point,  it  is  appre- 
hended the  court  would  have  little  hesitation 
in  repudiating  the  unsafe  and  uncertain  doc- 
trine contended  for  by  the  plaintiffs  in  error. 
If,  however,  any  doubt  should  by  possibility 
exist  on  this  head,  it  is  submitted  that  their  li- 
ability as  common  carriers  rests  on  too  solid  a 
foundation  to  be  easily  disturbed. 

Mr.  Anthon,  in  reply.  The  law  of  common 
carriers,  as  urged  by  the  counsel  for  the  plaint- 
iff below,  is  not  applicable  to  this  case  ;  that 
law  is  founded  on  the  custom  of  the  realm  of 
England  in  a  comparatively  barbarous  age, 
when  law  was  as  yet  possessed  of  little  vigor, 
when  traveling  was  dangerous  and  the  trans- 
portation of  property  unsafe,  by  reason  of 
fraudulent  and  criminal  combinations  between 
the  carriers  and  highway  robbers.  To  cut  up 
such  combinations  by  the  roots,  carriers  were 
held  responsible  at  all  events  for  the  loss  of 
goods  intrusted  to  them.  But  what  has  that 
to  do  with  the  inquiry  in  which  we  are  at  pres- 
ent engaged — a  loss  from  a  defect  in  the  ma- 
terials of  machinery,  which  human  skill  can 
neither  detect  nor  account  for?  Even  in  the 
case  of  a  common  carrier  at  the  common  law, 
if  the  damage  or  loss  proceeds  from  a  cause 
against  which  human  foresight  cannot  guard, 
he  is  discharged;  for  this  constitutes  actus  Dei. 
Coltv.  McMechen,  6  Johns.,  160;  Elliott  v.  Eos- 
sell,  10  Johns.,  1;  Story,  *Bailm.,  338.  [*624 
Thus,  for  example,  if  the  goods  are  damaged 
by  lightning  or  tempest,  or  swallowed  up  by 
an  earthquake,  no  man  has  ever  pretended  that 
the  carrier  could  in  such  cases  be  liable  ;  and 
for  the  simple  reason  that  he  could  not  guard 
against  it.  Such  is  the  nature  of  the  operat- 
ing cause  in  this  case;  human  skill.as  the  jury 
have  found, could  furnish  no  protection  against 
it — for  it  remains  undetected  to  the  present 
day,  it  being  fully  proved  that  when  the  rope 
was  examined  by  skillful  men,  after  the  acci- 
dent, they  were  unable  to  discorer  it.  To  guard 
against  this  accident,  therefore,  was  impossi- 
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ble;  and  it  is  an  established  maxim  of  law  and 
sound  sense,  ad  impossibile  nemo  tenetur.  But 
it  is  insisted  that  this  case  is  to  be  determined 
by  the  rules  applied  in  the  opening  argument, 
or  by  those  which  govern  the  bailment  of  hir- 
ing or  locatw  of  the  civil  law,  or  by  some  modi- 
fication of  those  rules  adapted  to  the  advanced 
stage  of  society  in  which  we  live;  and  it  is  still 
urged  that  a  law  which  would  lay  down  two 
opposite  rules  of  responsibility,  according  to 
the  character  of  the  chattels,  whether  animate 
or  inanimate,  the  damage  to  each  proceeding 
from  the  same  occurrence,  would  be  neither 
rational  nor  sound.  To  give  a  man  the  value 
of  a  mirror,  worth  six  cents,  destroyed  by  the 
breaking  down  of  a  vehicle,  and  to  deny  him 
compensation  for  damages  sustained  in  his  per- 
son, by  limbs  fractured  by  the  same  accident, 
would  be  exceedingly  strange  ;  nor  would  the 
contradiction  be  at  all  relieved  by  the  fanciful 
reasons  furnished  by  the  learned  counsel,  that 
one  could  and  the  other  could  not  take  care  of 
itself;  each  being  equally  helpless  when  the 
peril  was  encountered.  To  apply  the  law  ap- 
plicable to  the  bailment  of  hiring, brings  me  to 
the  consideration  of  the  case  of  Lyon  v.  Mells, 
5  East,  428,  which  the  learned  counsel  for  the 
plaintiff  below  also  considers  analogous  to  the 
case  under  consideration.  I  entirely  agree  with 
Ld.  Ellenborough  in  the  opinion  delivered  in 
that  case,  "that,  in  every  contract  for  the  car- 
riage of  goods,  it  is  a  term  of  the  contract 
that  the  vessel  is  fit  for  the  employment  for 
which  he  offers  or  holds  it  forth  to  the  public." 
This  is,  undoubtedly,  the  general  proposition; 
and  it  is  on  this  implied  assumpsit  that  the  dec- 
laration in  that  case  was  framed, and  on  which 
the  plaintiff  below  ought  to  have  framed  his, 
625*]  and  not  *on  the  ground  of  negligence, 
which  the  jury  have  in  this  case  expressly  nega- 
tived, and  so  defeated  the  action.  If  the  ac- 
tion, then,  had  been  properly  conceived,  and 
the  declaration  framed,  as  in  the  case  of  Lyon 
v.  Mells,  would  not  the  defense  have  been  com- 
plete? The  jury  having  found  that  he  had 
furnished  a  vehicle  proper  for  the  purpose,  as 
far  forth  as  human  skill  and  foresight  could 
go,  would  not  this  have  been  a  perfect  per- 
formance of  his  undertaking?  I  believe  we 
have  on  both  sides  placed  before  the  court  all 
the  cases  our  books  furnish  on  this  head  ;  but 
inasmuch  as  the  division  of  bailments, together 
with  the  rules  of  law  governing  each  species, 
are  derived  from  the  civil  law,  a  reference  to 
that  code,  will  not  be  uninstructive;  and  it  so 
happens  that  on  this  subject  of  faults  in  the 
vehicles,  which  may  or  may  not  be  discovered, 
and  the  consequent  liability  of  the  owner,  the 
Pandects  are  very  explicit:  "ex  hoc  quoque 
causa  competit  actio  ex  conducta  si  res  mtiosa 
fuerit,  verum  interest  an  illud  sitvitium  quod  iff- 
norare  non  debuerit  locator  an  illud  quod  juste 
ignoravit."  Dig.  Lib.  ,19,  tit.  2,  sec.  1.  7  Poth. 
Pandects,  mises  dans  un  nouvel  oi'dre,  p.  260. 
Thus  plainly  stating,  that  when  goods  are  dam- 
aged through  the  fault  or  defect  of  the  article 
hired,  the  inquiry  must  be  whether  that  defect 
was  such  as  the  owner  might  have  known,  or 
such  as  he  could  not  have  known  by  the  exer- 
cise of  any  diligence  or  skill;  for  I  am  willing 
to  give  all  this  force  to  the  term  juste,  in  the 
last  branch  of  the  rule.  For  the  first  species 
of  defect  here  is  by  that  law  answerable  in 
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damages,  but  not  for  the  last;  and  in  elucida- 
tion, two  examples  are  then  given:  1.  If  a  man 
hire  out,  without  knowing  it,  defective  casks, 
whereby  the  hirer  loses  his  wine,  the  owner 
shall  answer  in  damages,  and  his  ignorance 
shall  not  excuse  him,  because  he  might  have 
made  this  discovery.  2.  But  it  is  otherwise  if 
a  man  hires  put  a  pasture,  and  poisonous  herbs 
grow  up  in  it,  and  kill  the  hirer's  cattle.  If 
the  owner  knew  the  fact,  or  could  have  discov- 
ered it,  he  shall  answer  in  damages,  but  not 
otherwise.  And  after  these  examples,  the  law 
concludes  with  this  rule,  as  plainly  deducible 
from  the  whole  matter:  "Uno  verbo,  localer  eo 
nomine  item  in  id  quod  interest  tenetus  si  culpa 
ejus  argui possit."  In  one  word,  to  make  the 
*owner  responsible  for  damages  pro-  [*626 
ceeding  from  a  defect  in  the  vehicle,  he  must 
be  in  fault.  This  is  the  doctrine  for  which 
the  plaintiffs  in  error  in  this  cause  contend: 
that  having  been  acquitted  of  all  fault  by  the 
jury,  they  were  entitled  to  the  verdict;  and  this 
doctrine  is  fully  supported  by  the  cases  relied 
upon  in  the  opening  argument.  I  do  not  think 
I  insist  upon  anything  unreasonable,  when 
I  contend,  also,  that  these  must  be  deemed 
rules  engrafted  on  our  law.  Ld.  Holt,  in  Ooggs 
v.  Barnard,  and  Sir  William  Jones.in  his  clas- 
sical treatise,  have  borrowed  largely  on  this 
subject  from  the  Code  of  Justinian,  and  the 
rules  so  introduced  by  them  are  avowedly  the 
law  of  the  land.  The  case  now  under  consid- 
eration demonstrates  that  the  system  built  up 
by  those  celebrated  lawyers,  would  be  very  in- 
congruous and  defective,  without  the  adoption 
of  the  just  rules  for  which  the  plaintiffs  in  er- 
ror contend,  and  which  are  worthy  of  an  en- 
lightened age  :  that  to  the  steamboats,  rail- 
roads,and  machinery  supplied  under  their  char- 
ters, they  shall  apply  all  care,  skill  and  science 
to  make  them  perfect ;  and  having  done  so, 
they  shall  be  deemed  to  have  fulfilled  their  un- 
dertaking so  far  forth  as  their  vehicles  and  ma- 
chinery are  concerned. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iffs in  error  insist  that  they  are  carriers  of 
passengers;  that  as  such  they  are  bound  to  sup- 
ply carriages  and  machinery,  sound  and  suffi- 
cient, as  far  as  the  eye  and  judgment  can  dis- 
cover, and  if  an  accident  occurs,  with  the  ex- 
ercise of  care  and  diligence,  it  is  actus  Dei,  and 
they  are  not  responsible.  The  defendant  in  er- 
ror contends  that  the  plaintiffs  are  not  only 
carriers  of  passengers,  but  carriers  of  goods — 
common  carriers,and  answerable  as  such.  Story 
Bailm.,  879,  is  referred  to  by  both  counsel,  as 
stating  the  rule  correctly  as  to  carriers  of  pas- 
sengers, where  he  says  :  "  The  passenger  car- 
rier binds  himself  to  carry  safely  those  whom 
he  takes  into  his  coach,  as  far  as  human  fore- 
sight and  care  will  go ;  that  is,  for  the  utmost 
care  and  diligence  of  very  cautious  persons." 
But  if,  as  the  defendant's  counsel  contends, the 
plaintiffs  are  common  carriers,  they  are,  in  the 
language  of  ChancellorKent,  2  Kent,  Com.,  597, 
"in  the  nature  of  insurers,  and  are  answerable 
for  accidents  and  *thefts,  and  even  for  [*627 
a  loss  by  robbery;  they  are  answerable  for  all 
losses  which  do  not  fall  within  the  excepted 
cases  of  the  act  of  God,  or  inevitable  accident." 
And' though  notice  might  be  sufficient  to  ex- 
cuse them  from  thefts  and  robberies,  it  would 
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not  from  accidents  occuring  from  the  insuffi- 
ciency of  their  own  vehicles  and  machinery 
for  the  transportation  of  the  goods. 

It  is  certain  that  different  rules  have  been 
applied  to  the  transportation  of  persons,  and 
the  transportation  of  goods.  The  case  of  Chris- 
lie  v.  Origgs,  2  Camp.,  80,  was  a  case  of  the 
former  description.  The  plaintiff  was  badly 
bruised  by  the  breaking  down  of  the  stage- 
coach of  the  defendant  ;  and  on  the  trial,  he 
proved  the  fact  of  breaking  down  from  the 
failure  of  the  axletree,  and  that  he  was  severe- 
ly injured.  The  defendant  insisted  that  the 
plaintiff  should  go  further,  and  show  the  in- 
sufficiency of  the  coach,  or  the  unskillfulness 
of  the  driver ;  but  Ch.  J.  Mansfield  said  the 
plaintiff  had  made  out  aprima  facie  case,  and 
it  then  lay  with  the  defendant  to  show  that  his 
coach  was  as  good  a  coach  as  could  be  made, 
and  that  the  driver  was  as  skillful  as  could  be 
found.  The  defendant  did  produce  evidence 
of  the  skillfulness  of  the  driver,  and  that  the 
axle  had  been  recently  examined,  and  no  de- 
fect discovered.  The  Chief  Justice  said  that  if 
the  axletree  was  sound,  as  far  as  human  eye 
could  discover,  the  defendant  was  not  liable. 
This  case  is  relied  on  by  the  plaintiffs  in  error, 
and  thus  far  would  be  strong  in  their  favor,  if 
the  same  rule  was  applicable  to  the  carriers  of 
persons  and  the  carriers  of  goods ;  for  it  is  not  dis- 
puted that  the  rope  which  broke  was  apparent- 
ly sufficient.  But  Sir  J.  Mansfield  proceeds, 
and  says  there  is  a  difference  between  a  con- 
tract to  carry  goods  and  a  contract  to  carry 
passengers;  for  the  goods  the  carrier  is  answer- 
able at  all  events,  but  he  did  not  warrant  the 
safety  of  his  passengers.  His  contract  with 
them  was  to  provide  for  their  safe  conveyance, 
as  far  as  human  care  and  foresight  would  go. 
The  same  doctrine,  that  so  far  as  personal  in- 
jury is  concerned,  the  question  is  entirely  one 
of  negligence,  is  found  in  2  Esp.  N.  P.,  533  ; 
and  Sharp  v.  Grey,  9  Bing.,  457,  sustains  the 
same  position.  Chancellor  Kent  has  briefly 
stated  the  law  relating  to  this  case:  In  the  ag- 
628*]  gregate  body  of  common  *carriersare 
included  the  owners  of  stage-wagons  and 
coaches.  2  Kent,  Com.,  598.  The  proprietors 
of  stage-coaches  do  not  warrant  the  safety  of 
passengers  in  the  capacity  of  common  carriers; 
they  are  not  responsible  for  accidents,  but  for 
want  of  due  care:  but  as  to  the  baggage  of  the 
passengers,  the  modern  cases  place  coach  pro- 
prietors upon  the  ordinary  footing  of  common 
carriers.  Ibid,  600,  601.  The  proprietors  of 
steamboats  for  the  transportation  of  passengers 
and  their  baggage,  are  common  carriers,  and 
responsible  for  the  baggage,  without  special 
compensation  for  it.  Allen  v.  Sewall,  2  Wend., 
327;  11  Johns.,  109;  9  Wend.,  114.  It  is  clear, 
therefore,  that  the  same  care  and  diligence 
which  would  excuse  the  carriers  in  case  of  ac- 
cident to  passengers,  would  not  excuse  them 
for  damage  to,  or  loss  of  goods.  In  the  case 
of  passengers,  the  carriers  are  responsible  only 
for  negligence;  but  in  respect  to  their  baggage, 
they  are  responsible  as  common  carriers,  and 
accident  is  no  excuse.  The  reason  for  the  dis- 
tinction is  not  very  apparent  in  the  present 
state  of  society;  but  the  difference  seems  to  be 
settled  upon  authority. 

The  notice,  it  has  been  intimated,  was  prob- 
ably intended  to  guard  against  liability  for 
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theft,  or  robbery  or  mistake,  1  Pick.,  54;  but 
the  notice  would  not  excuse  from  actual  neg- 
ligence or  misconduct.  The  loss  in  this  case 
was  by  accident,  but  by  such  an  accident  as 
in  a  common  carrier  is  accounted  negligence 
Whether  the  loss  happened  by  the  negligence 
of  the  defendants  or  not,  it  happened  by  their 
acts,  or  the  acts  of  their  servants;  and  for  such 
losses  the  notice  ought  not  to  excuse  them. 
The  notice  is  general  and,  according  to  its 
terms,  imports  entire  irresponsibility  under  all 
circumstances;  but  it  has  never  been  under- 
stood to  excuse  the  carrier  from  accidents  aris- 
ing from  the  breach  of  the  implied  agreement 
in  all  such  cases,  that  the  vessel,  or  coach,  or 
vehicle,  whatever  it  be,  is  sufficient  for  the 
business  in  which  it  is  employed.  5  East,  428. 
As  common  carriers,  the  law  imposes  a  liabili- 
ty upon  the  defendants.  That  liability  was 
qualified  by  the  notice,  so  far  as  to  excuse 
them  from  losses  happening  by  means  of  the 
conduct  of  others  *from  robbery  or  lar-  [*629 
ceny;  but  not  from  such  losses  as  arise  from 
the  acts  of  themselves  or  their  servants. 

The  result  is,  that  although  the  proprietors 
of  public  conveyances  are  not  responsible  for 
injuries  to  the  persons  of  passengers, unless  they 
happen  from  the  want  of  such  care  and  dili- 
gence as  is  characteristic  of  cautious  persons, 
yet  they  are  liable  for  the  baggage  of  passen- 
gers, at  all  events,  except  such  losses  as  arise 
from  inevitable  accident,  or  the  enemies  of  the 
country  where  no  notice  is  given.  Where  no- 
tice is  given  that  all  baggage  is  at  the  risk  of 
the  owners,  such  notice  excuses  them  from 
losses  happening  by  theft  or  robbery,  in  addi- 
tion to  the  exemptions  from  responsibility  as 
common  carriers,  but  not  from  losses  arising 
from  actual  negligence,  or  from  the  insuffi- 
ciency of  their  machinery  or  vehicles.  The 
loss  in  this  case  arose  from  the  insufficiency  of 
the  machinery;  and  although  it  could  not  be 
discovered  by  the  eye,  yet  for  this  the  defend- 
ants are  responsible  at  all  events. 

Judgment  affirmed. 

Cited  in— 19  Wend.,  236 ;  24  N.  Y.,  193, 218 :  30  N.  Y., 
615;  21  Barb.,  78:  32  Barb.,  659;  67  Barb.,  518;  3 
Park.,  237  ;  4  Rob.,  213 ;  3  E.  D.  S.,  333 ;  6  How.  U.  S., 
383,  430;  44  Ind.,  201;  15  Mich.,  140;  40  Am.  Dec.,  97 
(1  Smed.  &  M.,  279) ;  41  Am.  Dec.,  468  (7  Met.,  596) ;  43 
Am.  Dec.,  353  (9  Met.,  1) ;  50  Am.  Dec.,  663, 664  (  31 
Me.,  228) ;  2  Am.  Rep.,  234  (48  N.  H.,  304). 


KEELER  ET  AL.  v.  CHICESTER. 

Taxes — Levy  by  School  District  Collector. 

A  school  district  collector,  like  a  town  collector 
of  taxes,  may  levy  the  same  upon  any  goods  or 
chattels  lawfully  in  the  possession  of  the  person  li- 
able to  pay  the  tax,  although  such  person  be  not 
the  owner  of  such  goods  and  chattels. 

The  authority  to  make  such  levy  extends  not  only 
to  the  collection  of  taxes  for  erecting  or  repairing 
school  houses,  but  to  all  taxes  which  may  be  im- 
posed by  the  trustees  of  a  school  district. 

Citations— 1 R.  S.,  397,  sec.  2 ;  398,  sees.  3,  4 ;  2  R.  S., 
522,  sec.  4 ;  555,  sees.  28,  29 ;  1  R.  L.,  95,  sec.  12 ;  2  R. 
L.,  512,  sec.  9 ;  1  R.  S..  484,  sec.  88 ;  Stat.  1831,  p.  248, 
sec.  2 ;  481,  sec.  75,  sub.  8, 14. 

TERROR  from  Monroe  C.  P.  Keeler  and  two 
-CJ  other  persons  brought  a  suit  against  Chi- 
cester  in  a  justice's  court,  and  declared  against 
him  in  trespass  for  taking  and  carrying  away 

499 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1835 


a  cutter  or  one-horse  sleigh.  On  the  trial,  it 
appeared  that  Chicester,  as  a  deputv-sheriff.by 
virtue  of  an  execution  against  one  Henry  Lyon, 
March  9,  1832,  levied  on  the  cutter  and  left  it 
in  the  possession  of  Lyon.  The  execution  was 
returnable  on  the  first  Monday  of  May,  suc- 
ceeding the  levy.  May  12,  the  cutter  still  re- 
maining in  the  possession  of  Lyon,  it  was  lev- 
63O*]  ied  upon  *by  a  collector  of  a  school 
district,  for  a  school  district  tax  imposed  upon 
Lyon,  by  virtue  of  a  warrant  issued  by  the 
trustees  of  such  district,  and  subsequently  sold 
by  the  collector  and  bought  in  by  the  plaint- 
iffs as  trustees  of  such  district,  and  possession 
taken  thereof.  In  December  following,  the  de- 
fendant sold  the  cutter  under  the  levy  made 
by  him  in  March,  and  delivered  possession 
thereof  to  the  purchaser— one  S.  Gates.  Where- 
upon the  plaintiffs  brought  their  suit.  The  jus- 
tice rendered  judgment  for  the  plaintiffs.  The 
C.  P.  of  Monroe  reversed  the  justice's  judg- 
ment, and  the  plaintiffs  sued  out  their  writ  of 
error. 

Mr.  A.  Pratt,  for  plaintiffs. 

Mr.  A.  W.  Stow,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  If  this  was 
an  ordinary  conflict  between  two  officers,  the 
defendant  would,  undoubtedly,  have  the  su- 
perior right,  as  the  execution  was  issued  and 
levied  before  the  levy  by  the  collector,  and 
there  was  no  such  delay  as  to  make  the  execu- 
tion dormant.  Whether  the  execution  was 
dormant  or  not  is  considered  by  the  defend- 
ant's counsel  the  only  question  in  the  case.and 
may,  therefore,  have  been  the  only  question 
agitated  in  the  C.  P.;  if  so,  they  decided  that 
point  correctly.  But  there  is  another  and  an 
important  question,  upon  which  there  does  not 
appear  to  be  any  adjudged  case;  and  that  is, 
whether  the  collector  of  the  school  tax  was 
not  justified  in  taking  the  property  of  any  per- 
son lawfully  in  the  possession  of  the  person 
liable  to  pay  the  tax. 

The  general  Act  respecting  the  collection  of 
taxes, declares  that:  "  In  case  any  person  shall 
refuse  or  neglect  to  pay  the  tax  imposed  on 
him,  the  collector  shall  levy  the  same  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the 
person  who  ought  to  pay  the  same,  or  of  any 
goods  and  chattels  in  his  possession  whereso- 
ever the  same  may  be  found,  within  the  dis- 
trict of  the  collector;  and  no  claim  of  property, 
to  be  made  thereto  by  any  other  person,  shall 
be  available  to  prevent  a  sale."  1  R.  S.,  397, 
sec.  2.  "  No  replevin  shall  lie  for  any  prop- 
erty taken  by  virtue  of  any  warrant  for  the 
631*]  collection  of  any  tax,  assessment  *or 
fine  in  pursuance  of  any  statute  of  this  State." 
2  R.  S.,  522,  sec.  4.  "  The  collector  shall  give 
public  notice  of  the  time  and  place  of  sale, 
and  the  sale  shall  be  by  public  auction."  1  R. 
S.,  398,  sec.  3.  If  the  property  shall  be  sold 
for  more  than  the  amount  of  the  tax,  the  sur- 
plus shall  be  returned  to  the  person  in  whose 
possession  the  property  was,  if  no  claim  be 
made  by  any  other  person.  If  the  surplus  be 
claimed  by  another  person  on  the  ground  of 
being  the  owner,  and  such  claim  is  admitted 
by  the  person  for  whose  tax  the  property  was 
sold,  the  surplus  shall  be  paid  to  such  owner; 
but  if  the  claim  is  contested,  the  surplus  shall 
be  paid  to  the  supervisor  of  the  town,  to  be 
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paid  by  him  to  the  person  who  shall  be  ad- 
judged owner  by  due  course  of  law.  1  R.  S., 
398,  sec.  4;  2  Id.,  555,  sees.  28,  29.  The  prin- 
ciple of  these  provisions  is  found  in  the  Re- 
vised Laws  and  previous  statutes,  1  R.  L.,  95, 
sec.  12;  2  Id.,  512,  sec.  9,  with  the  exception 
that  by  them  the  overplus  was  alway  paid  to 
the  person  chargeable  with  the  tax.  In  both 
the  principle  is  distinctly  recognized,  that  any 
property  found  in  the  possession  of  a  person 
liable  to  pay  the  tax,  may  be  taken  and  applied 
to  the  payment  of  such  tax.  In  the  Revised 
Statutes  relating  to  Common  Schools,  the  au- 
thority given  to  the  collector  is  not  so  full. 
The  88th  section,  1  R.  S.,  484,  directs  the  col- 
lector, in  case  any  inhabitant  shall  not  pay 
such  sum  (his  tax)  on  demand, to  levy  the  same 
of  his  goods  and  chattels,  in  the  same  manner 
as  on  execution  issued  by  a  justice  of  the  peace, 
etc.  This  section  relates  to  any  tax-list  or  rate- 
bill  issued  by  the  trustees  of  the  district.  The 
words  "in  the  same  manner  as  on  executions" 
are  probably  intended  to  regulate  the  mere  man- 
ner, that  is,  as  to  the  notice  necessary,  and  the 
manner  of  sale  at  public  auction;  but  this  sec- 
tion, of  itself,  would  not  justify  the  taking  the 
property  of  a  person  other  than  the  person 
charged  with  the  tax.  The  Legislature, in  1831, 
have  amended  this  section,  Stat.,  1831,  p.  248, 
sec.  2,  as  follows:  "The  warrant  annexed  to 
any  tax-list,  for  the  collection  of  a  district  tax 
for  erecting  or  repairing  any  school  house, 
shall  command  the  collector,  in  case  any  per- 
son named  in  such  list  shall  not  pay  the  sum 
set  opposite  his  name  on  demand,  to  levy  the 
same  of  his  goods  and  chattels,  in  the  same 
manner  as  on  warrants  issued  by  the  Board  of 
Supervisors  *to  the  collectors  of  towns;[*632 
and  such  part  of  the  88th  section  of  article 
five  of  the  aforesaid  title  as  is  repugnant  there- 
to is  hereby  repealed."  This  section  speaks  of 
a  tax  for  erecting  or  repairing  a  school  house; 
but  I  apprehend  it  will  operate  upon  all  taxes 
imposed  by  the  trustees.  The  previous  section, 
for  instance,  which  relates  to  taxes  for  the 
payment  of  the  wages  of  the  teachers,  p.  481, 
sec.  75,  sub.  8,  14,  directs  the  collector  to  exe- 
cute the  same,  in  like  manner  with  other  war- 
rants directed  to  him.  Now,  the  88th  section, 
before  referred  to,  is  the  only  one  which  pre- 
scribes the  manner  of  the  execution  of  the  war- 
rant; and  the  Act  of  1831,  I  think,  should  be 
so  construed  as  to  extend  to  all  taxes  im- 
posed by  the  trustees.  There  is  no  reason  for 
any  distinction;  and  the  Legislature  spoke  of 
one  species  of  taxes  probably  by  way  of  de- 
scription of  the  section  they  intended  to  alter, 
as  taxes  for  building  and  repairing  are  much 
the  most  important  taxes  imposed  in  school 
districts.  An  equitable  construction  will  cer- 
tainly extend  the  amendment  to  all  taxes  col- 
lected by  the  collectors  of  districts.  What  the 
tax  was  imposed  for,  in  the  present  instance, 
does  not  appear.  But  whatever  wa.s  the  object 
of  the  tax,  I  think  it  was  to  be  collected  in  the 
same  manner,  and  the  collector  of  the  school 
district  was  clothed  with  the  same  powers,  as 
the  collectors  of  towns  in  collecting  town  and 
county  taxes.  If  I  am  right  in  this  opinion, 
then  the  sale  to  the  plaintiffs  by  the  collector 
of  the  school  district  was  valid.  The  cutter 
was  Lyon's;  he  was  the  general  owner.  The 
levy  by  the  deputy-sheriff  gave  the  sheriff  a 
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special  property;  but  had  the  property  been 
changed  entirely,  by  a  sale  by  the  sheriff,  that 
would  have  made  no  difference.  The  fact  that 
the  cutter  was  found  in  the  possession  of  Lyon, 
subjected  it  to  the  payment  of  taxes  which 
Lyon  was  bound  to  pay.  The  plaintiffs  were, 
therefore,  entitled  to  recover.  The  justice's 
judgment  was  right,  and  the  judgment  of  the 
C.  P.,  reversing  it  should  be  reversed. 
Judgment  reversed. 
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Pleading — Duplicity — Confession    of  Judgment 
by  Executrix — Costs — Evidence. 

Where  a  replication  contains  two  distinct  matters 
in  avoidance  of  the  plea,  either  of  which  is  a  good 
and  perfect  answer,  the  defendant  is  not  bound  to 
demur  for  duplicity  or  to  answer  to  both  matters, 
but  may  take  issue  upon  either  of  the  matters  set 
up  in  avoidance. 

If,  however,  such  issue  be  found  for  the  defend- 
ant, and  the  other  matter  set  forth  in  the  replication 
which  remained  unanswered  and  was,  of  course,  ad- 
mitted be  decisive  of  the  merits  of  the  case,  the 
plaintiff  will  be  entitled  to  judgment  non  obstante 
veredicto. 

Thus  where,  to  a  plea  by  an  executrix  of  an  out- 
standing judgment  and  plene  administravit  firaBter, 
the  plaintiff  replied  that  the  judgment  was  volunta- 
rily confessed  by  the  executrix  by  bond  and  war- 
rant since  the  commencement  of  his  suit,  and  also 
that  it  was  fraudulently  confessed,  and  the  execu- 
trix took  issue  upon  the  question  of  fraud  the  court, 
notwithstanding  a  verdict  was  found  for  the  execu- 
trix upon  the  issue  thus  joined,  rendered  judgment 
for  the  plaintiff. 

Where,  upon  such  an  issue  found  for  the  defend- 
ant, the  C.  P.  rendered  judgment  in  her  favor  for 
costs  of  defense,  this  court  on  writ  of  error  re  versed 
the  judgment,  and  ad  vised  the  C.  P.  to  render  judg- 
ment for  the  plaintiff  non  obstante. 

Evidence  of  facts,  admitted  by  the  pleadings,  is 
inadmissible. 

Citations— 8  Wend.,  500  ;  2  Dunl.,  690,  692. 

ERROR  from  the  Monroe  C.  P.  J.  &  8.  P. 
Gould  declared  in  the  court  below  against 
Sally  Ray,  executrix,  etc.,  of  Isaac  Ray,  de- 
ceased, on  a  promissory  note  made  by  the  tes- 
tator and  for  goods  sold  to  him  in  his  lifetime. 
The  defendant  pleaded:  1.  The  general  issue; 
and  2.  A  judgment  obtained  against  her  by 
one  John  Harford  for  $832,  for  a  debt  justly 
due  to  him  by  the  testator  in  his  lifetime,  and 
plene  administravit.  except  $100,  which  is  not 
sufficient,  etc.  The  plaintiffs  replied  that 
the  judgment  obtained  by  Harford  was  ren- 
dered after  the  commencement  of  this  suit  and 
was  voluntarily  confessed, without  process,  on 
a  bond  and  warrant  of  attorney  executed  by 
the  defendant  after  the  commencement  of  this 
suit;  and  that  the  same  was  had  and  obtained 
by  the  fraud  and  covin  of  the  defendant,  and 
with  the  intent  to  defraud  the  plaintiffs  of  their 
debt ;  and  that  the  defendant  had  sufficient 
goods  and  chattels  to  be  administered,  etc. 
The  defendant  rejoined  that  the  judgment  in 
favor  of  Harford  was  not  had  and  obtained  by 
fraud  or  covin.  Upon  these  pleadings  the  par- 
634*]  ties  *went  to  trial,  and  the  plaintiffs 
offered  to  prove  that  the  judgment  in  favor  of 
Harford  was  rendered  long  after  the  com- 
mencement of  this  suit;  that  it  was  voluntarily 
confessed  without  process  by  virtue  of  a  bond 
and  warrant  of  attorney  executed  by  the  de- 
fendant since  the  commencement  of  this  suit. 
Which  evidence  was  objected  to  by  the  def  end- 
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ant  as  irrelevant  and  immaterial,  and  the  ob- 
jection was  sustained  by  the  court.  The  jury 
found  a  verdict  for  the  plaintiffs  upon  the  first 
issue  for  $103.22,  and  upon  the  second,  that 
the  judgment  in  favor  of  Harford  was  not  ob- 
tained by  fraud  or  covin.  Judgment  quando  ac- 
ciderint  was  entered  for  the  plaintiffs  for  their 
damages  and  costs,  and  judgment  for  the  costs 
of  the  defense  was  rendered  in  favor  of  the 
defendant.  The  plaintiffs  sued  out  a  writ  of 
error. 

Mr.  A.  Sampson,  for  the  plaintiffs  in  error. 
The  replication  that  the  judgment  was  volun- 
tarily confessed  after  the  commencement  of 
this  suit,  was  a  perfect  answer  to  the  plea  of 
the  defendant,  Pinney  v.  Johnson,  8  Wend. , 
500;  and  not  being  denied  by  the  rejoinder  the 
fact  was  admitted.  8 Cow.,  653.  If  the  volun- 
tary confession  of  the  judgment  since  the  com- 
mencement of  the  suit  of  the  plaintiffs  is  not 
admitted  by  the  pleadings,  then  the  court  erred 
in  refusing  to  receive  the  evidence  offered  and 
the  judgment  for  that  cause  should  be  re- 
versed. The  plaintiffs,  however,  rely  upon  the 
rule  of  law  that  a  substantial  matter,  decisive 
of  the  cause  put  forth  in  pleading  by  one  party 
and  remaining  unanswered  by  the  other,  is  an 
admission  on  the  record  which  authorizes  a 
judgment  and,  therefore,  they  were  entitled  to 
judgment  non  obstante  veredicto  in  the  court  be- 
low. It  is  no  answer  on  the  part  of  the  de- 
fendant that  the  replication  was  double;  if  it 
was  intended  to  rely  upon  such  objection,  a  de- 
murrer should  have  been  interposed.  The  de- 
fendant was  bound  either  to  answer  or  demur. 

Mr.  S.  L.  Selden,  for  the  defendant  in  er- 
ror. The  evidence  offered  on  the  trial  was 
properly  excluded,  the  facts  being  admitted  by 
the  pleadings.  The  defendant  was  at  liberty 
to  *consider  the  replication  to  the  sec-  [*635 
ond  plea  as  presenting  but  a  single  point,  to 
wit:  the  fraud  of  the  judgment,  and  to  treat 
what  was  said  in  reference  to  its  having  been 
voluntarily  confessed,  as  mere  matter  of  in- 
ducement. Fraud  would  have  been  a  perfect 
answer  to  the  plea  if  found  for  the  plaintiffs, 
and  the  defendant  might,  therefore,  well  sup- 
pose that  they  relied  upon  it  to  def  eat  the  plea ; 
and  when  a  pleading  admits  of  two  construc- 
tions, it  should  receive  that  least  favorable  to 
the  party  pleading.  1  Chit.  PL,  217.  Issue 
was,  therefore,  taken  upon  the  question  of 
fraud,  and  having  been  found  for  the  defend- 
ant, the  verdict  should  be  conclusive  upon  the 
plaintiffs.  But  admitting  the  replication  to  al- 
lege two  distinct  matters  in  avoidance,  the  de- 
fendant was  not  bound  to  answer  both  such 
matters  ;  indeed,  a  rejoinder  to  both  would 
have  been  bad  for  duplicity,  and  if  demurred 
to  specially  for  cause,  the  defendant  could  not 
have  objected  that  the  plaintiffs  had  committed 
the  first  fault  in  that  particular,  because  no  ob- 
jection cau  be  urged  to  a  previous  pleading, 
except  such  as  would  be  good  on  general  de- 
murrer. 1  Chit.  PL,  580;  15  Johns.,  191.  If, 
however,  the  defendant  was  bound  to  answer 
both  matters  set  up  in  avoidance,  the  remedy 
of  the  plaintiffs  is  not  by  writ  of  error.  They 
ought  to  have  demurred,  and  then,  on  judg- 
ment for  the  plaintiffs,  the  defendant  would 
have  had  leave  to  amend;  or  having  chosen  to 
go  to  trial  on  the  question  of  fraud  and  failed, 
the  plaintiffs  ought  to  have  asked  for  a  replead- 
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er  in  the  court  below.  Nor  are  the  plaintiffs 
entitled  to  judgment  non  obstante  veredicto;  here 
was  a  material  issue,  and  it  was  found  for  the 
defendant,  and  in  such  case  judgment  non  ob- 
stante  ought  not  to  be  given  for  the  plaintiffs. 
If  the  defendant  might  take  issue  upon  the 
question  of  fraud,  and  leave  the  other  allega- 
tions unanswered,  surely  where  such  issue  is 
found  for  the  defendant,  judgment  ought  not 
to  be  given  against  her  upon  matters  which  she 
has  not  answered,  and  was  not  bound  to  an- 
swer. The  issue,  had  it  been  found  for  the 
plaintiffs, was  a  material  issue,  as  it  would  have 
put  an  end  to  the  controversy ;  but  being  found 
for  the  defendant  it  was  an  immaterial  issue, 
and  the  plaintiffs  should  have  asked  for  a  re- 
pleader.  See  Griffith  v.  Williams,  1  Wils.,  338, 
which  shows  not  only  that  the  rejoinder  in  this 
636*]  case  was  *good,  but  that  the  remedy 
of  the  plaintiffs  is  by  repleader.  If  a  re- 
pleader  had  been  awarded  the  defendant  might 
have  rejoined  to  the  other  matter  in  the  repli- 
cation. 

Mr.  Sampson,  in  reply.  This  was  not  a  case 
for  a  repleader.  In  the  case  cited  in  Griffith  v. 
Williams,  there  was  an  immaterial  issue  and  a 
repleader  awarded;  but  it  does  not  there  ap- 
pear, as  it  does  in  this  case,  that  upon  the 
whole  record  the  plaintiff  was  entitled  to  re- 
cover. Here  the  fact  of  the  giving  of  the  judg- 
ment after  the  commencement  of  the  plaintiff's 
suit,  was  offered  to  be  shown,  and  the  testi- 
mony objected  to  by  the  defendant.  The  plaint- 
iffs therefore  were  entitled  to  judgment  non 
obstante ;  and  if  the  record  be  sent  back  to 
the  C.  P.  with  directions  to  render  such  judg- 
ment, the  defendant  may  apply  to  that  court 
for  such  relief  as  shall  be  equitable. 

By  the  Court,  Savage,  Ch.  J.  The  court 
were  right  in  rejecting  the  testimony  offered  ; 
not,  however,  because  it  was  irrelevant  and  im- 
material, but  because  the  facts  offered  to  be 
shown  were  admitted  upon  the  record.  The 
facts  were  already  before  the  court,  by  the  ad- 
mission of  the  defendant;  and  instead  of  being 
irrelevant  and  immaterial,  were  decisive  of  the 
rights  of  the  parties,  had  they  been  so  pleaded 
as  to  have  called  for  a  distinct  issue  upon  them. 
The  case  of  Pinney  v.  Johnson,  8  Wend.,  500, 
is  exactly  in  point,  and  decides  that  a  judg- 
ment so  confessed  cannot  be  pleaded  to  an  ac- 
tion against  an  executor  or  administrator.  The 
bond  upon  which  the  judgment  is  entered  ex- 
tinguishes the  debt  against  the  estate;  the  debt 
becomes  the  personal  debt  of  the  executor  or 
administrator;  and  in  a  settlement  between  the 
representative  and  those  entitled  to  the  estate, 
such  bond  would  be  a  good  payment  of  the 
debt,  if  it  were  a  bonafide  debt  and  a  bonafide 
payment.  But,  as  the  law  stood  before  the  Re- 
vised Statutes,  the  representative,  after  a  suit 
commenced  against  him  by  one  creditor,  had 
no  right  to  prefer  and  pay  another  creditor  who 
had  not  commenced  a  suit.  Where  suits  were 
commenced  by  two  creditors,  and  there  were 
assets  to  pay  only  one,  the  representative  might 
confess  judgment  in  favor  of  one,  and  plead 
that  judgment  in  the  other  suit.  Further  than 
637*]  *that  he  could  not  go,  in  giving  a  pref- 
erence after  suit  brought.  He  would  have 
no  right,  for  instance,  after  suit  brought  by 
one  creditor,  to  pav  another.  A  plea  of  such  a 
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payment  would  be  bad.    The  bond  in  this  case 
was,  at  most,  such  a  payment. 

The  only  difficulty  here  arises  from  the  form 
of  pleading.  When  the  defendant  pleaded  the 
judgment,  the  plaintiffs  should  simply  have 
replied  that  it  was  confessed  by  the  executrix 
upon  her  own  bond  since  the  commencement 
of  the  present  suit.  That  would  have  been  a 
perfect  answer  to  the  plea.  The  plaintiffs  did 
so  reply  ;  but  they  also  included  in  their  repli- 
cation another  answer,  to  wit:  that  the  judg- 
ment was  obtained  by  fraud.  The  replication 
was,  therefore,  double.  Either  answer  stated  in 
the  replication  was  a  good  answer  to  the  plea. 

The  defendant's  attorney  might  have  de- 
murred specially,  and  only  specially,  to  the 
replication  for  duplicity.  He  did  not  choose 
to  do  so;  he  would  have  gained  no  advantage 
to  his  client  by  it.  He  had  a  right  to  rejoin, 
as  he  did,  by  taking  issue  upon  the  fraud 
alone.  The  plaintiffs'  counsel  insists  that  the 
defendant  should  have  answered  all  the  facts 
in  the  replication.  If  that  be  admitted,  it  does 
not  prove  that  the  remedy  is  by  writ  of  error; 
if  the  rejoinder  did  not  sufficiently  answer  the 
replication,  the  plaintiffs  should  have  de- 
murred. It  is  manifest  that  the  first  fault  was 
committed  by  theplaintiffs  in  replying  double. 
This  is  against  the  rules  of  good  pleading,  and 
should  not  be  done  without  leave  of  the  court, 
and  then  by  two  distinct  replications.  It  is 
true  that  duplicity  must  be  taken  advantage 
of  by  a  special  and  not  by  a  general  demurrer; 
but  it  is  perfectly  consistent  with  good  plead- 
ing, to  do  as  the  defendant's  attorney  did  in 
this  case — to  answer  but  one  of  the  allegations 
of  the  double  pleading.  It  was  the  fault  of 
the  plaintiff's  attorney  to  give  him  that  advan- 
tage; he  should  have  presented  the  fact  of  the 
confession  of  the  judgment  in  such  a  manner 
that  the  defendant's  attorney  would  have  been 
compelled  to  answer  it. 

It  is  manifest,  however,  that  the  defendant 
has  succeeded,  with  a  fact  admitted  on  the 
record  which  is  conclusive  against  her.  It  is 
apparent,  therefore,  that  justice  has  not  been 
done,  though  the  jury  could  have  found  no 
other  verdict  than  what  *was  found;  [*638 
and  the  record  does  not  show  that  the  court 
were  asked  to  render  judgment  for  the  plaint- 
iffs, or  put  them  in  a  situation  to  recover  a 
judgment  which  would  be-effectual.  The  ques 
tion,  then,  is,  what  is  the  plaintiffs'  remedy  ? 
Should  the  court  below  have  given  judgment 
for  the  plaintiffs,  notwithstanding  the  verdict, 
or  should  they  have  awarded  a  repleader  ? 
Where  a  plea  confesses  the  action,  and  does 
not  sufficiently  avoid  it,  judgment  shall  be 
given  on  the  confession,  without  regard  to  a 
verdict  for  the  defendant.  This  is  called  judg- 
ment non  obstante  veredicto.  A  repleader  is 
awarded  where  the  cause  has  been  tried  upon 
an  immaterial  issue.  The  issue  is  immaterial 
where  a  material  allegation  in  the  pleadings  is 
not  traversed,  but  an  issue  is  taken  on  some 
point  which,though  found  by  the  verdict  of  the 
jury,  will  not  determine  the  merits  of  the  case, 
and  would  leave  the  court  at  a  loss  for  which 
of  the  parties  to  give  judgment.  2  Dunl.,  690. 
The  issue  in  the  case  now  before  the  court 
would -have  been  very  material,  if  found  for 
the  plaintiff  ;  but  being  found  for  the  defend- 
ant, it  determines  nothing.  How  then  stands 
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the  fact  before  the  court,  as  admitted  and 
proved  ?  It  is,  that  the  judgment  which  the 
defendant  pleaded  was  entered  by  confession 
upon  a  bond  and  warrant,  executed  by  herself 
since  the  commencement  of  this  suit,  but  with- 
out any  fraudulent  intent.  Now  take  this 
statement;  is  it  any  reason  why  the  plaintiffs 
should  not  recover  {he  debt  due  to  them  ?  The 
case  is  perfectly  clear;  and,  assuming  the  facts 
as  admitted  by  the  defendant's  rejoinder,  there 
is  no  way  of  pleading  those  facts  to  make  a 
bar  against  the  plaintiff's  claim.  This  is  a  case, 
therefore,  where  it  is  apparent  to  the  court, 
upon  the  defendant's  own  showing,  that  in 
any  way  of  putting  it,  she  can  have  no  merits. 
2  Dunl. ,  692.  It  is,  therefore,  a  proper  case  for 
a  judgment  for  the  plaintiff,  notwithstanding 
the  verdict. 

The  judgment  should  be  reversed,  and  the  court 
below  advised  to  give  judgment  as  above. 

Cited  in— 6  How.  Pr.,  486. 


639*]  *STEVENS  «.  BARRINGER  ET  AL. 

Promissory  Note — Injunction  by  Indorsee  Re- 
straining Maker  from  Paying  Payee — Maker 
Not  Liable  for  Interest — Payment  of  Princi- 
pal—Effect of. 

"Where  the  indorsee  of  a  note  flies  a  bill  in  chan- 
cery against  the  payee  and  a  third  person.complain- 
ing  of  combination  to  defraud  him  in  respect  to  the 
note,  and  obtains  an  injunction,  not  only  restrain- 
ing the  defendants  from  receiving  payment  of  the 
note,  but  forbidding  the  maker  to  pay  it  to  the  de- 
fendants, or  to  any  other  person,  and  serves  such 
injunction  upon  the  maker— the  indorsee,  in  a  suit 
subsequently  brought  by  him  upon  the  note  against 
the  maker,  is  not  entitled  to  recover  interest  upon 
the  note  subsequent  to  the  service  of  the  in  junction. 

The  maker  would  have  been  justified  in  paying 
the  note  to  the  indorsee,  notwithstanding  the  in- 
junction ;  but  he  had  a  right  to  consider  the  service 
of  the  injunction  as  a  request  to  retain  it  and.there- 
f  ore,  was  not  held  liable  to  interest. 

After  payment  of  the  principal  of  a  debt,  an  ac- 
tion will  not  lie  for  the  interest. 

Citations— 1  Pet.  C.  C.  321 ;  2  Ball.,  215 :  2  Yates,  280; 
9  Wh.,  338  ;  4  Johns.  Ch.,25  ;  7  Ves.,  257  ;  4  Mass.,  170; 
5  Halst.,  3. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit,  in  Mar.,  1832,  before  the 
Hon.   James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiff  sued  as  the  indorsee  of  a  note 
given  by  the  defendants  co  one  Edward  Squire, 
for  $050. 77,  dated  May  12,  1828,  payable  2  years 
after  date,  with  interest  after  one  year.  May, 
4,  1830,  the  plaintiff  served  on  the  defendants 
an  injunction  from  chancery.restraining  them 
from  paying  the  note  to  the  payee  or  any  other 
person,  which  injunction  was  issued  on  the 
filing  of  a  bill  against  the  payee  and  one  Jesse 
Squire.  Oct.  6  1831,  one  of  the  defendants 
called  upon  the  attorney  of  the  plaintiff,  and 
said  that  he  would  pay  the  principal  or  face  of 
the  note,  and  one  year's  interest, but  would  pay 
no  more,  and  accordingly  paid  $696.32.  The 
attorney  consented  to  receive  and  indorse  that 
sum  as  so  much  paid  on  the  note;  whereupon 


NOTE.— Promissory  note—WJiether  the  receipt  of 
the  principal  without  the,  interest  bars  an  action  for 
the  latter.    See  Fake  v.  Eddy,  15  Wend.,  76,  note. 
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the  money  was  paid,  and  the  indorsement 
made.  In  Feb.  1831,  there  had  been  a  conver- 
sation between  the  attorney  and  one  of  the  de- 
fendants, in  which  the  attorney  told  the  de- 
fendant that  if  he  did  not  wish  to  pay  interest 
on  the  note, the  plaintiff  would  have  the  money 
paid  into  court,  and  invested,  until  the  decis- 
ion of  the  suit  in  chancery;  to  which  the  de- 
fendant answered  that  it  would  be  an  accom- 
modation to  him  and  his  partners,  *to  [*64O 
have  the  money  left  in  their  hands  ;  that  they 
would  rather  pay  interest  on  the  note  than  ob- 
tain a  discount  at  the  bank;  and  the  attorney 
accordingly  agreed  that  the  defendants  might 
retain  the  money.  In  October  Term,  1831,  this 
suit  was  commenced,  and  the  plaintiff  now 
claimed  to  recover  all  the  interest  which  had 
accumulated  on  the  note,  up  to  Oct.  6,  1831, 
which  he  showed  was  $66.41  over  and  above 
the  sum  paid  to  the  plaintiff  on  that  day,  and 
which,  with  the  interest  thereof  to  the  quarto 
die  post,  amounted  to  $68.92.  The  counsel  for 
the  defendants  insisted  :  1.  That  the  plaintiff 
was  not  entitled  to  recover  interest  after  the 
service  of  the  injunction ;  2.  That  at  all  events 
he  could  only  recover  the  interest  accruing  on 
the  note  subsequent  to  the  arrangement  of 
Feb.,  1831;  and  3.  That  having  accepted  the 
principal  and  one  year's  interest,  he  could  not 
sue  for  the  residue  of  the  interest.  All  which 
objections  were  overruled  by  the  judge;  and 
the  jury,  under  his  direction,  found  a  verdict 
for  the  plaintiff  for  the  sum  demanded.  The 
defendants  ask  for  a  new  trial. 

Mr.  S.  Cheever,  for  the  defendants,  cited 
in  support  of  the  motion  for  a  new  trial,  1 
Pet.  (C.  C.,)  321,  331,  524;  2  Dall.,  102,  215;  4 
Halst.,  3;  9  Wh.,  338;  1  Call.,  115;  1  Yeates, 
274;  4 Mass.,  171. 

Messrs.  Butcher  and  Harris,  for  plaintiffs, 
as  to  the  application  of  the  money,  cited  5 
Cow.,  331,  and  as  to  the  effect  of  the  injunc- 
tion, 4  Johns.  Ch.,  25. 

By  the  Court,  Savage,  Ch.  J.  The  last 
point  taken  by  the  defendant's  counsel  would 
be  conclusive  in  their  favor,  if  it  was  sustained 
by  the  fact;  but  the  testimony  of  Mr.  Harris, 
the  plaintiff's  attorney,  is  a  complete  answer  to 
that  point.  The  defendant,  Van  Alstyne,  pro- 
posed to  pay  the  principal  and  one  year's  in- 
terest, which  Mr.  Harris  received  and  indorsed, 
as  so  much  paid  on  the  note;  not  as  the  whole 
principal  and  one  year's  interest. 

It  is  well  settled  that  interest  cannot  be  re- 
covered where  there  is  no  principal  due  In- 
terest is  not  a  part  of  the  debt,  but  something 
added  to  it  by  way  of  damage  for  the  detention 
*of  the  debt.  It  is  incident  to  the  debt,  [*641 
and  cannot  exist  without  it.  So  that  had  the 
principal  been  received,  as  the  defendant's 
counsel  contends,  it  is  clear  nothing  could  be 
recovered  for  interest.  The  only  real  question 
there  is  in  the  case,  is  whether  the  notice  of 
the  issuing  the  injunction  in  the  suit  of  the 
plaintiff  against  Jesse  Squire  and  Edward 
Squire  stopped  the  running  of  interest  until  the 
subsequent  agreement  to  pay  it. 

In  the  case  of  Witting  v.  Consequa,Pet.,C.  C., 
321,  Mr.  J.  Washington  says:  "  When  an  at- 
tachment is  laid  in  the  hands  of  a  third  person, 
interest  is  stopped  until  it  is  dissolved,  because 
the  garnishee  being  liable  to  be  called  upon  at 
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any  moment  to  pay  the  debt,  it  is  presumed 
that  he  had  not  used  it ;  but  when  a  debtor, 
who  is  also  a  creditor,  lays  an  attachment  in 
his  own  hands,  there  is  no  such  necessity  ex- 
isting and,  of  course,  no  presumption  can  arise 
that  he  had  not  used  the  money.  If  he  did  use 
it,  it  is  but  just  that  he  should  pay  interest  for 
it."  The  same  doctrine  is  advanced  in  Fitz- 
gerald v.  Caldwell,  2  Ball.,  215,  and  2  Yates, 
280.  M'Kean,  Ch.J.,says:  "  It  is  clearly  the 
general  rule,  that  a  garnishee  is  not  liable  for 
interest,  while  he  is  not  restrained  from  the 
payment  of  his  debt,  by  the  legal  operation  of 
a  foreign  attachment."  The  rule  here  laid  down 
is  certainly  consonant  to  reason  and  good 
sense.  If  a  man  has  money  in  his  hands.which 
he  cannot  use,  because  he  is  liable  to  be  called 
upon  for  it  at  any  time,  he  certaiuly  should  not 
be  compelled  to  pay  interest.  Interest  is  the 
equivalent  which  the  debtor  pays,  for  the  use 
of  the  creditor's  money;  and  if  for  any  reason 
the  money  cannot  be  used,  and  has  not  been 
used,  the  debtor  should  not  be  required  to  pay 
interest.  Hence  Ch.  J.  Marshall,  in  Osborn  v. 
Bank,  9  Wh.,  738,  says  :  "  It  does  not  appear 
reasonable  that  a  decree  which  proceeds  upon 
the  idea  that  the  injunction  of  the  court  was 
valid,  ought  to  direct  interest  to  be  paid  on  the 
money  which  that  injunction  restrained  the 
defendant  from  using."  All  these  cases  speak 
of  an  injunction  against  a  party  to  the  suit  in 
which  the  injunction  issued.  In  the  process  of 
foreign  attachment,  the  garnishee  becomes  a 
real  party  to  the  suit.  He  has  money  in  his 
642*]  *hands  which  belongs  to  the  debtor  of 
the  plaintiff,  and  which  the  plaintiff  is  entitled 
to  receive,  if  he  substantiates  his  demand 
against  the  person  whose  money  the  garnishee 
has.  In  some  respects  the  condition  of  the  de- 
fendant is  like  that  of  a  garnishee  ;  they  were 
indebted  to  Edward  Squire  upon  the  note 
which  the  plaintiff  claimed  to  own.  In  another 
respect  their  situation  is  not  like  the  garnishee; 
they  were  not  parties  to  the  suit  in  chancery, 
and  not  under  any  restraint  by  reason  of  it. 
In  Fellows  v.  Fellows,  4  Johns.  Ch.,  25,  the 
Chancellor  adopts  the  language  of  Ld.  Eldon  in 
Iveson  v.  Harris,  7  Ves.,  257,  where  he  says  : 
"  I  have  no  conception  that  it  is  competent  to 
this  court  to  hold  a  man  bound  by  an  injunc- 
tion, who  is  not  a  party  in  the  cause,  for  the 
purpose  of  the  cause; "  and  the  .Chancellor  dis- 
solved an  injunction  against  three1  persons  who 
were  not  parties  to  the  bill,  and  who  were  en- 
joined from  the  payment  of  certain  notes  given 
by  them  to  the  defendant — a  case  very  like  the 

S  resent.  These  defendants,  therefore, were  not 
ound  by  the  injunction;  they  were,  in  point 
of  fact,  not  prevented  from  using  the  money, 
for  it  was  admitted,  substantially,  by  one  of 
them,  that  they  were  using  it,  by  saying  that 
if  they  paid  it,  they  should  want  accommoda- 
tion from  the  banks.  The  case  of  Prescott  v. 
Parker,  4  Mass.,  170,  proceeds  upon  the  same 
principle.  There  Parker  was  indebted  to  one 
Gilson.  Several  creditors  of  Gilson  attached 
this  debt  in  the  hands  of  Parker,  of  whom 
Prescott  was  the  last.  Parker  was  adjudged 
the  trustee  of  Gilson  (the  same  as  garnishee  in 
foreign  attachments).  If  Parker  was  liable  to 
pay  interest  on  this  debt  pending  the  proceed- 
ings, then  there  would  be  enough  to  pay  the 
plaintiff,  after  satisfying  the  prior  attaching 
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creditors.  The  court  said  that  Parker  was 
obliged,  by  law,  to  detain  the  debt  from  Gilson 
and,  therefore,  he  cannot  be  answerable  to  the 
attaching  creditors  for  damages  for  the  deten- 
tion. 

The  case  of  LeBrailJiwaitv.  Halsey,  4  Halst., 
3,  is  relied  on  by  the  defendant's  counsel.  The 
plaintiffs  were  obligees  in  &  bond  executed  by 
the  defendant.  They  assigned  the  bond  to  one 
Webb,  by  an  assignment,  which,  upon  its  face, 
was  absolute  and  unconditional  ;  and  after- 
wards filed  a  bill  against  the  defendant,  charg- 
ing that  the  assignment  to  Webb  was  in  trust 
*for  their  own  convenience,  and  they  [*643 
were  suspicious  that  he  intended  to  defraud 
them  ;  an  injunction  was  issued,  restraining 
the  defendant  from  paying,  and  Webb  from 
receiving  the  money.  The  Chief  Justice  deliv- 
ered the  opinion  of  the  court.  The  single  ques- 
tion, he  says,  is,  whether  the  defendant  is  le- 
gally chargeable  with  interest,  during  the  pen- 
dency of  the  injunction.  He  proceeds  to  state, 
that  by  the  act  of  the  plaintiffs,  and  for  their 
own  benefit,  the  defendant  was  restrained  from 
paying  either  principal  or  interest,  during  the 
continuance  of  the  injunction.  He  could  not 
pay  to  the  plaintiffs,  because  they  had  parted 
with  the  bond;  to  Webb  he  could  not  pay,  be- 
cause he  was  forbidden  by  the  Chancellor.  The 
retention  of  the  money  was,  therefore,  not  vol- 
untary, but  compulsory.  For  the  purposes  of 
the  plaintiffs  the  defendant  was  compelled  to 
keep  it.  He  was  not  obliged  to  pay  it  into- 
court.  The  loss  of  the  plaintiffs  was  the  con- 
sequence of  their  own  imprudent  act,  and  no 
interest  ought  to  be  charged.  These  cases,  like 
the  others,  are  cases  in  which  the  persons  in 
possession  of  the  money  were  parties  to  the 
suit  in  which  the  injunction  or  attachment  is- 
sued, and  were  obliged  to  obey  the  process, and 
in  that  respect  are  distinguishable  from  this 
case.  The  principle,  however,  is,  that  he  who 
compels  a  person  to  retain  money  in  his  hands, 
shall  not  compel  that  person  to  pay  interest  for 
it ;  and  one  reason  is,  because  the  money  i& 
retained  there  for  the  accommodation  of  the 
plaintiff.  In  so  far  as  this  reason  has  force, can 
it  make  any  difference,  as  between  the  parties, 
whether  the  defendant  keeps  the  money  by 
compulsion,  or  upon  the  request  of  the  plaint- 
iff. I  can  see  none.  The  defendants  in  this 
case  were  not  under  compulsion,  although  they 
undoubtedly  supposed  so,  and  so  probably  did 
the  plaintiff.  The  defendants,  therefore,  acted 
fairly.  If  they  were  not  under  obligation, they 
at  least  complied  with  the  wishes  of  the  plaint- 
iff, in  keeping  the  money  and  refusing  to 
pay  it  to  the  Squires.  And  as  was  said  in  L& 
Brathwait  v.  Halsey,  the  loss  of  the  plaintiff, 
if  not  his  fault,  was  his  misfortune.  The  de- 
fendants supposed  they  could  not  pay  to  the 
Squires,  because  forbidden  by  the  Chancellor. 
In  that  they  were  mistaken,  but  the  plaintiff 
cannot  complain  of  them,  as  it  was  for  his 
benefit.  They  could  not  safely  pay  to  the 
*plaintiff ,  because  he  had  not  posses-  [*644 
sion  of  the  note,  and  his  title  to  it  was  dis- 
puted. 

There  would  be  no  hardship  in  this  case  in 
requiring  the  defendants  to  pay  interest ;  but 
the  principle  is  not  to  be  controverted,  that  a 
person  who  is  prohibited  by  an  injunction  from 
paying  the  principal,  shall  not  be  compelled  to- 
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pay  interest;  and  the  defendants  are  within  the 
equity  of  that  principle. 

Cited  in— 3  Edw.,  514;  39  N.  Y.,  504:  10  Hun,  306 ; 
7  Barb.,  561 ;  61  Barb.,  189 ;  5  How.  Pr.,  42 ;  7  How. 
Pr.,  45 ;  12  Bank  Reg.,  190. 


STEVENS  v.  LOCKWOOD. 

Cause  of  Action — What  is  an  Entire — Plaintiff's 
Claim  Cannot  be  Split  into  Separate  Suits. 

Where  a  party  has  demands  against  another,  rest- 
ing in  account  for  property  sold,  for  work  done,  and 
for  rents  due  to  him,  and  brings  a  suit,  and  on  the 
trial  of  the  cause  withdraws  from  the  consideration 
of  the  jury  some  of  the  items  of  his  account,  whilst 
he  submits  others  of  the  same  character,  and  subse- 
quently sues  to  recover  the  items  withdrawn.he  will 
not  be  permitted  to  sustain  his  action ;  the  debtor 
cannot  thus  be  vexed,  by  having  the  claim  split  up 
into  separate  suits. 

But  where  the  demands  are  separate  and  distinct, 
although  there  is  a  resemblance  between  the  causes 
of  action,  and  they  belong  to  the  same  family,  still, 
if  there  is  not  an  identity,  but  they  in  truth  are  dis- 
tinct and  different,  a  creditor  may  bring  several  ac- 
tions for  their  recovery ;  the  remedy  of  the  debtor 
in  such  cases  is  to  ask  the  court  for  a  consolidation 
of  the  suits. 

Citations— 8  Wend.,  492;  1  Wend.,  487;  15  Johns., 
229,  432 ;  16  Johns.,  121, 136  ;  2  Str.,  1259. 

TERROR  from  the  Washington  C.  P.  Lock- 
JuJ  wood  sued  Stevens  in  a  justice's  court, 
and  declared  in  assumpsit  for  goods  sold  and 
delivered, specifying  one  barrel  of  soap  and  108 
fowls.  The  defendant  pleaded  the  general  issue, 
and  gave  notice  that  he  would  prove  on  the 
trial  that,  in  a  former  suit  against  him,  the 
plaintiff  declared  on  and  brought  in  an  account 
of  which  his  demand  now  presented  formed  a 
part,  and  which  could  not  be  separated  from  the 
residue  of  the  demand  then  presented.  On  the 
trial,  the  plaintiff  proved  his  demand  for  the 
fowls.  The  defendant  then  proved  the  former 
suit,  which  was  in  assumpsit,  and  that  two 
items  of  the  plaintiff's  demand  on  that  trial 
were  as  follows:  "  lot  of  fowls,  $8.00  ;  f  bll. 
soap,  $3.25;"  which  items  were  entered  in  an 
account  book  of  the  defendant,  which  waspro- 
645*]  duced  in  evidence  on  the  trial  of  *lhat 
cause,  and  contained  the  following  other  items 
of  credit  to  the  plaintiff,  viz.:  "  1828,  balance 
on  note  with  Atwood,  j4^  ;  rent  of  house,  $48  ; 
rent  of  house,  $9  ;  fixing  bedstead,  -f^  ;  ride 
to  Granville,  T*A  ;  one  day's  work,  $1.25  ; 
wood,  98  feet,  $1.77  ;  "  making  a  total  of 
$123.46,  and  which  account  was  admitted  by 
the  defendant.  On  the  debit  side  of  the  ac- 
count, there  were  23  items  charged  by  the  de- 
fendant against  the  plaintiff,  amounting  to 
$104.03,  all  of  which  were  admitted  by  the 
plaintiff,  except  one  charge  of  $45,  which  was 
the  only  matter  in  dispute  on  that  trial.  By 
the  defendant's  account  book,  thus  produced, 
it  appeared  that  the  first  charges  were  made  in 
July,  1828,  and  from  that  time  at  various  dates 
up  to  Jan.,  1830;  the  charges  for  the  fowls  and 
soap  were  made  in  July,  1829.  Before  the 
cause  was  submitted,  the  plaintiff  withdrew 
the  two  items  for  fowls  and  soap  from  the  con- 
sideration of  the  jury  who  tried  the  cause,  and 
who  found  a  verdict  for  the  plaintiff,  for 
$35.39.  The  counsel  for  the  plaintiff  stated 
on  the  second  trial  that  the  two  items  for  fowls 
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and  soap  were  withdrawn  on  the  first  trial,  so 
that  the  verdict  should  not  exceed  the  juris- 
diction of  the  justice.  After  hearing  these 
proofs,  the  justice  rendered  judgment  for  the 
plaintiff  for  $9  damages,  and  costs  of  suit.  On 
certiorari,  the  C.  P.  affirmed  the  justice's  judg- 
ment, and  the  defendant  sued  out  a  writ  of 
error. 

Mr.  J.  I.  Stevens,  plaintiff  in  pro.  per. 

Mr.  W.H.  Parker,  for.  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  It  is  diffi- 
cult to  distinguish  this  case  from  Guernsey  v. 
Carver,  8  Wend.,  492.  There  the  plaintiff's 
account  consisted  of  7  items  of  merchandise 
sold  and  delivered  between  July  20  and  Aug. 
27,  1828— amount,  $2.35.  The  defendant 
pleaded  a  former  suit,  and  prevailed  before 
the  justice.  In  the  C.  P.  of  Monroe,  upon  ap- 
peal, it  appeared  that  the  plaintiff  had  an  ac- 
count against  the  defendant  of  20  articles  of 
merchandise  between  June  4  and  Aug.  27, 
1828 — amount  between  $5  and  $6;  that  on  the 
first  trial,  he  proved  items  *from  June  [*646 
4  to  July  19.  The  defendant  pleaded  a  tender 
and  prevailed.  The  second  suit  was  for  items 
between  July  20  and  Aug.  27.  It  was  assumed 
that  the  first  trial  was  after  the  whole  account 
had  accrued.  The  court  decided,  that  in  a  run- 
ning account,  where  no  special  contract  was 
entered  into,  each  separate  delivery  formed  a 
separate  cause  of  action,  and  that  separate  suit* 
might  be  brought  for  each.  This  court  reversed 
the  judgment,  considering  the  amount  one  en- 
tire and  indivisible  demand,  putting  it  upon 
the  principle  of  previous  cases.  Mr.  J.  Nelson 
says,  the  whole  amount  being  due  when  the 
first  suit  was  brought,  it  should  be  viewed  in 
the  light  of  an  entire  demand,  incapable  of  di- 
vision for  the  purpose  of  prosecution.  Tim 
has  been  followed  since.  It  is  true  that  the 
case  particularly  referred  to,  of  Miller  v.  Cov- 
ert, 1  Wend.,  487,  arose  upon  a  contract  to  de- 
liver 3  tons  of  hay.  The  hay  was  delivered  in 
separate  parcels;  but  the  contract  was  one. 
Such,  also,  were  the  cases  of  Farrington  v. 
Payne,  15  Johns.,  432,  Smith  v.  Jones,  15  Id., 
229,  and  Willard  v.  Sperry,  16  Id.,  121. 

The  case  of  Phillips  v.  Berick,  16  Johns., 
136,  illustrates  the  distinction  between  suits 
for  separate  and  distinct  causes  of  action,  and 
a  second  suit  on  the  same  identical  account, 
though  for  different  items.  The  action  waa 
for  work  and  labor  performed  before  Mar.  8, 
1817.  The  defendant  showed  that,  in  Sep., 
1817,  the  plaintiff  recovered  against  him  for 
work  and  labor,  laid  in  the  declaration  to  have 
been  done  Mar.  8,  1817.  The  Court  of  C.  P. 
of  Montgomery  Co.  held  it  conclusive  for  the 
defendant,  and  nonsuited  the  plaintiff.  This 
court  reversed  the  judgment,  on  the  ground 
that  the  plaintiff  might  show  that  the  work, 
etc.,  was  entirely  different  from  that,  for 
which  he  had  recovered  in  the  former  suit,and 
performed  under  a  distinct  contract.  Mr.  J. 
Spencer  says,  that  there  is  no  case  or  dictum 
which  requires  several  and  distinct  causes  of 
action  to  be  joined  in  one  suit.  The  plaintiff 
may  elect  to  sue  upon  them  separately,  and  it 
is  no  objection  that  they  belong  to  the  same 
family  of  causes,  provided  their  identity  is  not 
the  same.  He  distinguishes  the  case  then  be- 
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fore  the  court  from  Markham  v.  Middleton,  2 
647*]  Str.,  1259,  which  was  *for  an  apoth- 
ecary's bill  for  £333,  which  the  court  consid- 
ered an  entire  demand;  and  it  was  so  consid- 
ered by  Ld.  Kenyon,  in  speaking  of  it.  The 
rule  laid  down  in  Guernsey  v.  Carver  is  in  ac- 
cordance with  the  case  of  Markham  v.  Middle- 
ton,  and  with  good  sense,  and  is  not  opposed  at 
all  to  the  principle  in  Phillips  v.  Berick.  It  is 
applicable  to  this  case.  Although  this  is  not  a 
merchant's  account,  it  is  one  continuous  ac- 
count; and,  in  the  meaning  of  the  preceding 
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cases,  indivisible.  One  suit,  and  only  one, 
should  be  sustained.  Upon  a  contrary  princi- 
ple, a  separate  suit  might  be  brought  for  ev- 
ery separate  item  of  an  account;  and  20  or 
more  might  be  brought  where  only  one  was 
necessary. 

Judgment  reversed. 

Criticised— 16  N.  Y.,  554,  556 ;  49  Barb.,  "531. 

Explained— 2  Abb.  Pr.,  77. 

Cited  in-19  Wend.,  313 ;  6  N.  Y.,  188  ;  28  Hun,  253  ; 
15  Barb.,  551 ;  21  Barb.,  318 ;  42  Barb..  273 :  48  Super. , 
202 ;  41  Mich.,  351 ;  36  Am.  Rep.,  81  (47  Conn.,  323) ;  39 
Am.  Rep.,  664  (85  N.  Y.,  348). 
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649*]  *THE  PEOPLE,  ex.  rel.   MANNING, 

v. 
NEW  YORK  C.  P. 

Lien  of  Attorneys  Must  Yield  to  Equitable  Claims 
of  Parties — Attorney  Protected  against  Their 
Fraud — Set-off— Assignment  of  Judgment — 
Costs  —  Practice — Venire  de  Novo  —  Man- 
damus. 

A  defendant,  against  whom  a  verdict  is  rendered 
for  nominal  damages  in  an  action  of  tort,  may,  af- 
ter the  verdict,  procure  an  assignment  of  a  judg- 
ment against  the  plaintiff  in  the  suit  in  which  the 
verdict  is  rendered,  and  may  claim  to  set  off  such 
judgment  against  the  judgment  entered  upon  the 
verdict,  although  such  latter  judgment  consists  en- 
tirely of  costs,  with  the  exception  of  the  nominal 
damages,  notwithstanding  the  lien  of  the  attorney. 

The  equities  of  the  parties  are  superior  to  those 
of  the  attorneys,  and  the  lien  of  the  latter  must 
yield  to  the  equitable  claims  of  the  former. 

Attorneys  will,  however,  be  protected  against  the 
frauds  of  the  parties  to  the  suit ;  as  where  notice  is 
#i%ren  to  a  party  liable  to  the  payment  of  costs,  that 
they  belong  to  the  attorney,  and  the  costs  are  sub- 
sequently paid  to  the  client  of  the  attorney,  the 
party  will,  notwithstanding,  be  compelled  to  repay 
them  to  the  attorney. 

Where  a  party  obtains  a  verdict,  and  the  judg- 
ment entered  thereon  is  subsequently  reversed,  a 
venire  de  novo  awarded,  and  the  costs  directed  to 
abide  the  event  of  the  suit — such  party,  though  he 
obtains  a  verdict  on  the  second  trial,  is  not  entitled 
to  the  costs  of  defending  the  writ  of  error. 

An  alternative  mandamus  may  be  made  returna- 
ble at  a  special  term ;  it  is  not  process,  within  the 
meaning  of  the  statute  regulating  the  teste  and  re- 
turn of  process. 

Citations-Montague,  Set-off.  6  ;  1  H.  Bl.,  217 ;  2 
Str.,  891 ;  8  T.  R.,  69 ;  2  Bl.,  869,  896  ;  3  Wils.,  396 ;  4  T. 
R.,  123 ;  2  Bos.  &  P.,  28  ;  3  Cai.,  190 ;  15  Johns.,  407  ;  3 
Cow.,  353;  4  Cow.,  416 ;  7  Cow.,  469,  480. 

MOTION  for  a  mandamus  to  compel  the  C. 
P.  to  set  off  a  judgment,  upon  this  state  of 
facts:  Daniel  Strang  sued  John  Whitehead,  in 
«5O*]  the  Circuit  Court  of  the  U.  S.  *for  the 
Southern  District  of  N.  Y.,  for  the  recovery  of 
a  debt.  The  suit  was  dismissed  for  want  of 
jurisdiction  in  the  court,  on  the  ground  that 
Whitehead  was  a  citizen  of  a  Territory,  and 
not  of  a  State  of  the  Union.  Whitehead  there- 
upon brought  his  suit  against  Strang  and  his 
attorney,  Manning,  in  the  C.  P.  of  N.  Y.  for 
false  imprisonment  for  the  arrest  in  the  Cir- 
cuit Court,  and  recovered  judgment  in  1831; 
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which  judgment  was  reversed  in  this  court  on 
writ  of  error,  a  venire  de  novo  awarded,  and 
costs  ordered  to  abide  the  event  of  the  suit. 
Sep.  22, 1834,  a  second  trial  was  had,  and  a  ver- 
dict rendered  for  the  plaintiff  for  six  cents  dam- 
ages; on  which  verdict  the  costs  were  taxed, 
•Oct.  11,  at  $192.56.  Strang,  after  his  failure 
in  the  U.  S.  Court,  having  commenced  his  suit 
in  this  court  against  Whitehead,  obtained  judg- 
ment against  him  in  Oct.,  1832.  After  the  ver- 
dict in  the  second  trial  of  the  C.  P.,  to  wit:  two 
days  thereafter,  Manning  obtained  an  assign- 
ment of  the  judgment  of  Strang  against  White- 
head  from  one  E.  S.  Strong,  alleged  to  be  the 
administrator  of  Strang  (Strang  having  died  in- 
solvent previous  to  the  second  trial  in  the  C. 
P.).  The  consideration  of  the  assignment  was 
the  costs  of  Manning.as  the  attorney  of  Strang, 
in  the  several  suits  between  Strang  and  White- 
head,  alleged  to  amount  to  $500.  In  Nov., 
1834,  Manning  applied  to  the  N.  Y.  C.  P.  to 
set  off  so  much  of  this  judgment  as  would  be 
necessary  to  satisfy  the  judgment  against  him 
in  favor  of  Whitehead.  This  motion  was  re- 
sisted by  Garr,  the  attorney  of  Whitehead,  on 
the  ground  of  his  lien  as  attorney,  and  also  on 
the  ground  of  an  assignment  of  the  judgment 
against  Manning,  executed  by  Whitehead  Oct. 
18,  1834,  previous  to  any  knowledge  of  the  as- 
signment to  Manning  of  the  judgment  against 
Whitehead.  It  also  appeared  that  Whitehead 
was  insolvent.  The  C.  P.  refused  the  set-off. 
Manning  thereupon  applied  to  this  court  for  a 
mandamus  directing  the  C.  P.  to  allow  the  set- 
off,  and  also  to  reduce  the  costs  taxed  against 
him  in  the  suit  for  false  imprisonment:  the 
plaintiff  having  had  allowed  to  him,  on  taxa- 
tion, $89,72,  the  costs  of  defending  the  writ  of 
error  in  this  court.  The  motioji  was  resisted 
in  this  court  on  the  following  grounds:  1.  That 
it  was  not  shown  with  sufficient  certainty  that 
*the  person  assuming  to  act  as  the  ad-  [*65 1 
ministrator  of  Strang,  was  administrator  in 
fact;  2.  That  Manning  ought  not  to  be  con- 
sidered a  bonafide  assignee,  not  having  paid 
anything  for  the  assignment;  3.  That  the  effect 
of  the  assignment  being  to  defeat  the  attorney's 
lien,  his  client  being  insolvent,  it  should  not 
be  held  good,  especially  when  apparent,  as 
here,  that  such  was  the  express  object  of  the 
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jnee,  4  Cow.,  416  ;  4.  The  lien  of  the  at- 
torney should  be  protected  against  all  persons 
having  express  or  implied  notice  thereof,  15 
Johns.,  406;  5.  That  it  should  not  be  permitted 
to  a  defendant,  against  whom  a  judgment  in 
tort  is  obtained,  to  set  off  a  judgment  against 
an  insolvent  plaintiff,  bought  up  for  the  ex- 
press purpose  of  set-off,  as  the  effect  of  allow- 
ing such  set-off,  is  to  place  such  plaintiff  out 
of  the  protection  of  the  law.  The  counsel  for 
the  attorney  also  cited  7  Cow.,  481,  and  2 
Johns.,  278. 

By  the  Court,  Savage,  Ch.  J.  "Opposite 
demands  arising  upon  judgments,  may,  upon 
motion,  be  set  off  against  each  other  whenever 
such  set-off  is  equitable,  though  the  judgments 
are  in  different  courts,  and  though  the  parties 
to  the  different  records  are  not  the  same." 
Montague,  Set-offs,  6  ;  1  H.  Bl.,  217  ;  2  Str., 
891 ;  8  T.  K,  69  ;  2  Bl.,  896  ;  3  Wills.,  396  ;  4 
T.  R.,  123.  In  setting  off  judgments  in  the 
English  courts,  there  is  a  difference  between 
the  K.  B.  and  C.  P.,  in  regard  to  the  attorney's 
lien  for  his  costs  :  the  former  holding  that  the 
costs  are  not  to  be  set  off,  but  only  the  balance 
of  the  judgment  after  the  costs  are  paid  ;  the 
latter,  that  costs  may  be  set  off,-  the  lien  of  the 
attorney  being  subordinate  to  the  equities  of 
the  parties.  This  practice  was  considered  in 
Hall  v.  Ody,  2  Bos.  &  P..  28,  by  Ld.  Eldon, 
when  Chief  Justice  of  the  C.  P.,  inconsistent 
with  principles  of  justice  ;  but  it  was  answered 
by  Rooke,  J.,  that  the  practice  was  not  unfair, 
for  the  attorney  looks  in  the  first  instance  to 
the  personal  security  of  his  client,  and  if  be- 
yond that  he  can  get  any  further  security,  it  is 
a  casual  advantage  ;  and  it  was  remarked  by 
Ld.  Eldon,  that  as  the  attorney  had  acted  with 
a  knowledge  of  the  settled  practice,  he  could 
not  claim  the  benefit  of  what  the  learned  judge 
652*]  considered  *a  more  just  principle. 
This  court  has  long  since  adopted  the  princi- 
ple of  the  English  Court  of  C.  P. :  that  the 
equities  of  the  parties  are  superior  to  those  of 
the  attorneys.  The  practice  of  setting  off  judg- 
ments does  not  at  all  depend  on  the  Statute  of 
Set  oflfs,  but  upon  the  jurisdiction  of  the  courts 
over  the  parties  and  over  their  own  process.  It 
is  true,  indeed,  that  it  is  in  pursuance  of  the 
policy  of  the  statute,  and,  as  was  said  by  De 
Grey,  Oh.  J.,  in  Baker  v.  Braliam,  2  Bl.,  869  ; 
8.  C.,  3  Wils.,  396,  the  courts  have  gone  a  little 
farther  than  the  letter  of  the  statutes,  by  the 
rule  of  analogy,  in  cases  within  their  power  ; 
costs  have  been  set  off  against  costs,  and  also 
against  debt  and  costs. 

As  far  back  in  the  history  of  our  own  court 
as  in  Schermerhorn  v.  Schermerhorn,3Cai.,  190, 
a  judgment  in  the  C.  P.  was  allowed  to  be  set 
off  against  one  recovered  in  this  court.  In  the 
case  of  Brewerton  v.  Harris,  1  Johns.,  144,this 
court  refused  to  interfere,  because  the  motion 
should  have  been  made  in  the  C.P. ;  the  execu- 
tion to  be  stayed  or  reduced  in  amount  was  one 
to  be  issued,  if  at  all,  from  the  C.  P.  and,  there- 
fore, it  was  held  the  motion  should  be  made  in 
that  court,  particularly  as  such  an  order  must 
be  enforced  by  attachment. 

In  the  case  now  before  us,  if  both  parties 
were  living  and  solvent,  there  could  be  no  dif- 
ficulty ;  it  would  be  a  matter  of  course  to  order 
the  set-off.  The  attorneys  would  have  no  lien 
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for  their  costs.  We  interfere  to  protect  attor- 
neys from  the  frauds  of  the  parties  to  the  suit. 
In  such  cases,  the  attorney  must  give  the  op- 
posite party  notice  of  his  claim  for  his  costs, or 
a  bona  fide  payment  of  them  to  the  party  will 
not  be  considered  fraudulent.  But  that  doc- 
trine has  no  direct  application  in  a  case  like 
this  :  as  was  said  by  Spencer,  J. ,  in  Martin  v. 
Hawks,  15  Johns.,  407,  a  different  rule  has  been 
adopted  by  this  court  in  such  a  case.  Here 
we  consider,  as  I  have  before  observed,  the 
equities  of  the  parties  superior  to  those  of  their 
attorneys.  The  attorneys  in  this  case  have  not 
given  notice  of  their  liens  for  their  costs,  nor 
was  such  notice  necessary  ;  they  present  them- 
selves as  the  assignees  of  the  judgments  in 
favor  of  their  respective  clients.  Before  notice 
of  the  motion  for  a  set-off,  no  notice  was  given 
by  either,  of  *the  assignment  held  by  [*653 
him  ;  nor  is  notice  at  all  important,  as  its  only 
effect  is  to  protect  the  assignee  against  the  im- 
proper act  of  the  assignor  after  the  assignment. 
In  .these  motions,  the  court  regards  the  rights 
of  assignees,  and  protects  them  ;  but  where  a 
party  is  only  nominally  an  assignee,  without 
any  interest,  the  court  will  not  consider  him  an 
assignee.  The  rights  of  an  assignee  came  before 
the  court  distinctly  in  the  case  of  Chamberlain  v. 
Day, 3  Cow.,  353.  There  C.  recovered  a  judg- 
ment against  D.  in  Aug.,  1824,  which  was- as- 
signed to  Wiley.  D.  had  previously  purchased  a 
judgment  against  C.  For  aught  appearing  in  the 
case,  both  assignments  were  bona  fide,  and  with- 
out notice  ;  but  we  said  that  Wiley  took  the 
judgment  which  he  purchased,  subject  to  the 
prior  right  of  D.,  to  set  off  the  judgment  which 
he  had  previously  purchased.  There  no  actual 
notice  of  the  assignment  was  given,  nor  was 
that  fact  considered  at  all  important.  Day  was 
assignee  in  fact,  and  his  right  to  set  off  had  at- 
tached before  Wiley  became  the  purchaser,and 
the  set-off  was  made.  The  case  of  Bradt  v. 
Koon,  4  Cow.,  416,  is  much  relied  on  in  oppo- 
sition to  this  motion.  In  the  report  of  that  case 
dates  are  not  given,  which  are  sometimes  very 
important.  Bradt  had  recovered  a  judgment 
in  this  court  upon  a  stipulation  to  pay  costs  to 
Mr.  Van  Vech ten, the  attorney  of  Bradt.  These 
costs  were  due  to  Van  Vechten,  and  that  known 
to  Koon  when  he  purchased  the  judgment  of 
Lawrence  against  Bradt.  It  must  have  appeared 
that  Koon  had  received  notice,  which  consti- 
tuted Van  Vechten  the  assignee,  before  he  pur- 
chased Lawrence's  judgment  ;  this  must  have 
appeared  to  bring  the  case  within  that  of  Mar- 
tin v.  Hawks.  In  that  view,  the  case  of  Bradt 
v.  Koon  is  in  perfect  accordance  with  all  the 
cases  of  assignees.  Van  Vechten  was  the  as- 
signee, and  that  known  to  Koon  ;  and  yet,  with 
a  knowledge  of  that  fact,  the  latter  purchased 
a  judgment  against  Bradt,  who  he  knew  had 
no  interest  in  the  judgment  against  which  he 
proposed  to  set  off  the  one  he  had  purchased  ; 
in  other  words,  he  proposed  to  set  off  a  judg- 
ment, which  he  had  purchased  against  Bradt, 
in  payment  of  one  belonging  to  Mr.  Van  Vech- 
ten against  himself.  A  judgment, to  be  set  off, 
must  be  owned  absolutely  by  the  person  who 
asks  to  set  it  off ;  *and  if  purchased  [*654 
conditionally,  the  set-off  will  be  refused.  7 
Cow.,  469.  It  seems  that  a  party  may  purchase 
a  judgment  for  the  purpose  of  set-off,  if  it  be 
done  bona  fide  ;  but  it  cannot  be  done  where 
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the  nominal  assignee  is  a  mere  trustee  for  an- 
other.    7  Cow.,  480. 

The  questions,  then,  in  the  case  before  us  are, 
whether  the  judgments  were  fairly  purchased, 
and  are  actually  owned  by  the  parties  in  inter- 
est. As  to  the  purchase  by  Mr.  Garr,  of  White- 
head's  judgment,  no  question  has  been  made  ; 
but  as  to  the  purchase  by  Mr.  Manning,  of  the 
judgment  of  Strang  agamstWhitehead, two  ob- 
jections are  interposed:  1 .  That  it  was  made  after 
the  verdict  in  favor  of  Whitehead;  and  2.  That 
it  was  without  consideration.  As  to  the  first 
objection,  it  is  answered,  that  the  agreement 
for  the  purchase  was  made  some  time  previous 
to  the  trial,  though  not  completed  until  after- 
wards ;  but  in  reality  it  is  no  objection  to  the 
set  off,  though  the  purchase  was  made  expressly 
for  the  purpose  of  set-off.  Such  was  the  case 
of  Chamberlain  v.  Day.  There  Day  had  pur- 
chased the  judgment,  which  he  set  off  appar- 
ently for  that  purpose.  In  the  case  of  Bradt  v. 
Koon,  the  objection  was  that  Koon  had  pur- 
chased Lawrence's  judgment  for  the  purpose 
of  set-off  ;  but  that  before  the  purchase,  Bradt 
had  assigned  his  judgment  to  Van  Vechten,  in 
contemplation  of  law.  The  defendant  in  such 
judgment  cannot  object  to  it;  a  judgment  must 
be  paid,  and  it  is  indifferent,  in  point  of  law, 
whether  the  original  plaintiff  or  an  assignee  is, 
in  fact,  the  owner.  So,  as  to  Whitehead,  it 
was  a  matter  of  no  moment  to  him  whether  the 
judgment  was  owned  by  Strang  or  Manning  ; 
it  was  a  debt  which  he  was  bound  to  pay.  And 
when  the  assignment  was  made,  Whitehead 
was  the  owner  of  the  verdict  in  his  favor, 
against  Manning,  and  had  power  to  discharge 
it,  together  with  the  costs  of  his  attorney.  As 
to  the  consideration:  part  of  the  judgment  con- 
sisted of  a  bill  of  costs  in  the  suit,  which,  as 
between  attorney  and  client,  belonged  to  the 
attorney.  It  also  appears,  from  Manning's  af- 
fidavit, that  Strang  was  indebted  to  him  for 
•costs  to  about  $500.  This  is  consideration 
enough, certainly, as  between  the  parties;  and  as 
to  Whitehead.he  cannot  object  the  want  of  con- 
sideration on  the  ground  of  his  own  insolvency. 
€55*]  As  to  Mr.  *Garr's  assignment, he  took  it 
subsequent  to  the  assignment  to  Manning,  and  as 
was  said  in  Chamberlain  v.  Day,  subject  to  all 
the  equities  existing  against  Whitehead's  judg- 
ment, at  the  time  of  the  assignment  to  him;  at 
that  time  Manning's  right  of  set-off  had  at- 
tached. It  is  contended,  however,  that  Man- 
ning's assignment  was  in  fraud  of  Garr's  lien 
for  his  costs.  It  is  an  answer  to  this  allegation, 
that  as  between  the  parties  to  a  suit,  an  attor- 
ney has  no  lien  for  his  costs  ;  the  equities  of 
the  parties  are  superior  to  those  of  the  attor- 
neys, and  the  only  ground  on  which  the  court, 
in  Martin  v.  Hawks,  considered  the  attorney 
the  assignee  as  to  his  costs  was,  that  the  attor- 
ney, Mr.  Jordan,  had  given  notice  to  the  de- 
fendant that  the  judgment  was  for  costs,  and 
belonged  to  him.  No  such  notice  was  given 
"by  Mr.  Garr.  It  is  not  sufficient  to  say  that  Mr. 
Manning,  being  a  lawyer,  knew  that  Mr.  Garr 
owned  the  costs.  The  same  is  true  of  every 
defendant,  for  every  man  is  presumed  to  know 
the  law.  Mr.  Manning  also  knew  that  with- 
out such  notice  the  costs  were  a  proper  set-off 
against  the  party  ;  as  without  it  the  attorney 
could  not  be  considered  the  assignee. 

The  costs  of  opposing  the  motion  for  the  re- 
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versal  in  this  court  were  improperly  taxed.    A 
party  is  never  entitled  to  costs  of  a  trial  or  mo- 
tion in  which  he  was  unsuccessful. 
Alternative  mandamus  granted  as  to  set-off.1 

Explained— 2  Hill,  357.  358. 

Nominal  damages —When  may  be  set  off  against 
judgment.  Cited  in— 7  Hill,  186;  11  Barb.,  484;  4  How. 
Pr.,  170;  6  How.  Pr.,  202;  17  How.  Pr.,  343. 

Attorney— Lien  of.    Overruled— 2  Hilt.,  419. 

Criticised— 9  Abb.  Pr.,  367,  n.,  373. 

Cited  in— 16  Wend..  447 :  4  Barb.,  448 :  5  How.  Pr.. 
341  ;  9  How.  Pr.,  21 ;  17  How.  Pr.,  343:  1  E.  D.  S.,  603; 
2  Hilt.,  409 ;  8  Daly,  184 ;  7  Leg.  Obs.,  183. 

Alternative  mandamus— Teste  arid  return.  Cited 
in— 3  How.  Pr.,  165 ;  20  How.  Pr.,  207. 

Also  cited  in— 5  Hill,  569. 

1.— The  writ  of  alternative  mandamus  issued  in 
this  cause  was  tested  on  Jan.  24, 1835,  and  made  re- 
turnable at  the  first  special  term  of  this  court,  after 
service  of  the  same.  A  motion  was  made  by  Mr. 
Garr  to  set  it  aside  for  irregularity,  on  the  grounds: 
1.  That  it  was  not  tested  on  any  day  within  the  first 
two  weeks  of  the  January  Term ;  and  2.  Was  not 
made  returnable  on  any  day  in  the  same  term,  or  the 
next  term,  2  R.  S.,  197,  sec.  5,  but  was  made  return- 
able in  vacation,  as  special  terms  or  motion  days  can 
be  held  only  in  vacation,  Stat.  of  1830,  p.  208.  The 
Chief  Justice,  in  deciding  this  motion,  said  :  "  The 
alternative  writ  or  mandamus  is  not  process,  within 
the  meaning  of  the  statute  regulating  the  teste  and 
return  of  process ;  it  is  in  the  nature  of  a  rule  to 
show  cause,  4  Cow.,  403:  1  Johns.,  64,  and  liable  to 
be  molded,  by  the  discretion  of  the  court,  accord- 
ing to  its  practice,  in  such  manner  as  shall  best  pro- 
mote the  cause  of  justice"— and  accordingly  denied 
the  motion. 


*MILLER  v.  FRANKLIN.      [*656 

On  appeal  from  the  decision  of  a  circuit  judge  re- 
fusing a  new  trial,  it  is  not  necessary  both  to  give  a 
bond  to  pay  the  costs  of  the  appeal,  and  obtain  an 
order  to  stay  proceedings,  to  entitle  a  party  to  the 
benefit  of  the  appeal :  either  is  sufficient. 

Citations— Act,  April  18, 1832 ;  12  Wend.,  241. 

IN  this  case  a  verdict  was  rendered  for  the 
plaintiff,  subject  to  the  opinion  of  the  cir- 
cuit judge,  before  whom  the  cause  was  tried; 
if  he  should  determine  that  the  plaintiff  was 
entitled  to  recover,  the  verdict  to  stand,  other- 
wise a  verdict  to  be  entered  for  the  defendant 
— the  right  of  appeal  being  reserved  to  each  of 
the  parties.  The  circuit  judge  decided,  July 
3,  1835,  that  the  verdict  should  stand,  and  de- 
nied the  motion  of  the  defendant  for  a  new 
trial,  with  costs.  At  the  July  Term  a  rule  for 
judgment  was  entered,  and  notice  thereof 
given  to  the  defendant's  attorney,  who  obtained 
an  order  from  the  circuit  judge,  staying  the 
proceedings  on  the  part  of  the  plaintiff,  on  the 
ground  that  an  appeal  had  been  duly  entered 
from  the  decision  of  the  circuit  judge.  The 
plaintiff  thereupon  applied  to  the  circuit  judge 
to  vacate  his  order  to  stay,  on  the  ground  that 
a  bond  to  pay  the  costs  of  the  appeal  had  not 
been  filed,  the  plaintiff  insisting  that  without 
such  bond  the  defendant  was  not  entitled  to  an 
order  to  stay.  The  circuit  judge  asked  the  ad- 
vice of  this  court. 

By  the  Court,  Savage,  Ch.  J.  Before  the 
Act  of  Apr.  18,  1832,  no  decision  of  this  court, 
or  of  a  circuit  judge  could  be  reviewed  in  the 
same  court  after  judgment  perfected.  It  was 
then  absolutely  necessary  to  obtain  an  order  to 
stay  proceedings,  in  order  to  move  for  a  new 
trial.  The  Act  of  1832  made  a  change  in  this 
practice,  and  permitted  such  motions  to  be 
made,  notwithstanding  judgment  and  execu- 

509 


656 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1835 


tion;  and  the  1st  section  provides  for  restitu- 
tion by  the  Supreme  Court,  after  a  hearing,  in 
the  manner  afterwards  mentioned.  That  man- 
ner is  prescribed  in  the  4th  section.  After  the 
657*]  decision  of  *the  circuit  judge,  the  party 
dissatisfied  may  appeal,  by  doing  one  of  two 
things:  The  bond  must  be  executed  as  men- 
tioned, or  an  order  to  stay  must  be  obtained. 
Both  are  not  necessary ;  either  is  sufficient. 
Although  a  bond  is  given,  judgment  may  be 
entered.  If  an  order  to  stay  is  granted,  judg- 
ment cannot  be  entered;  but  if  there  can  be  no 
appeal  without  both  an  order  and  a  bond,  then 
there  can  be  no  judgment  to  set  aside,  accord- 
ing to  the  1st  section,  for  none  can  be  entered. 
This  is  the  view  taken  of  the  Act  of  May,  1832. 
The  4th  rule  of  that  term  provides  that  the 
party  intending  to  appeal  shall,  within  eight 
days,  procure  an  order,  etc.,  or  file  the  bond 
required,  and  give  notice,  etc. ;  and  either  party 
may  thereafter  notice  such  cause  for  argument. 
This  was  modified  as  to  time  at  the  July  Term, 
1835,  but  in  no  other  respect ;  and  this  corre- 
sponds with  the  decision  in  Outwater  v.  Mar- 
shall, 12  Wend.,  241.  The  very  point  of  that 
decision  was,  that  the  bond  alone  was  not  a 
stay  of  itself,  thereby  construing  the  statute  in 
the  alternative,  as  to  the  right  of  appeal.  The 
last  clause  in  the  7th  section  of  the  Act  cannot 
be  construed  so  as  to  enable  a  party  to  stay  pro- 
ceedings, by  merely  giving  security  for  the 
costs;  and  there  is  no  reason  why  a  party  should 
give  security  when  he  has  an  order,  unless  the 
statute  was  positive. 

The  order,  in  this  case,  was  regularly  granted, 
and  the  motion  to  vacate  should  be  denied. 

Cited  in— 2  How.  Pr.,  38. 


658*]  *ELLSWORTH  v.  THOMPSON. 

Practice —  Writ  of  Inquiry — Execution  by  Judge 
— Duty  of  Sheriff — Assault  and  Battery — Mat- 
ter of  Provocation — Mitigation  of  Damages. 

When  a  writ  of  inquiry  is  directed  to  be  executed 
at  the  circuit,  the  circuit  judge,  and  not  the  sheriff, 
takes  the  direction  of  its  execution.and  the  proceed- 
ings are  in  all  respects  similar  to  the  taking  of  an 
ordinary  inquest. 

The  doctrine  that  the  circuit  judge,  in  the  execu- 
tion of  such  writ,  acts  merely  as  the  assistant  of  the 
sheriff,  and  can  exercise  no  judicial  power,  is  repu- 
diated. 

In  such  writ  the  sheriff  must  be  commanded  to 
summon  the  jury,  and  the  judge  directed  to  take 
and  certify  the  inquisition. 

On  the  execution  of  a  writ  of  inquiry[in  an  action 
of  assault  and  battery,  matter  of  provocation,  hap- 
pening so  long  before  the  assault  that  there  has  been 
time  for  reflection  and  for  the  passions  to  cool,  can- 
not be  taken  into  consideration  by  the  jury,  in  the 
assessment  of  damages;  it  is  otherwise  where  the 
provocation  and  assault  are  simultaneous. 

Citations-13  Mod.,  610,  620 ;  2  Archb.  Pr.,  23,  25 ; 
Tidd.,  512;  1  Sell.  Pr.,  353:  2  Johns.,  70;  2  Lill.  Ent., 
609 ;  Tidd,  App.,  143, 144 ;  1  R.  L.,  518,  sec.  7. 

WRIT  of  inquiry  executed  at  the  circuit. 
This  was  an  action  for  an  assault  and 
battery.  The  defendant  having  suffered  a  de- 
fault, the  plaintiff  obtained  a  rule  to  have  a 
writ  of  inquiry  executed  at  the  circuit  in  the 
county  where  the  venue  was  laid.  He  accord- 
ingly appeared  at  the  circuit  and  prayed  that 
the  writ  might  be  executed,  and  proposed  that 
the  names  of  12  jurors  to  take  the  inquisition 
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should  be  drawn  from  the  box  containing  the 
names  of  the  jurors  summoned  to  attend  the 
circuit.  To  this  the  counsel  for  the  defendant 
objected,  insisting  that  the  sheriff  should  sum- 
mon such  jurors  as  he  thought  proper,  and 
proceed  and  take  the  inquisition;  and  the  coun- 
sel further  contended  that,  upon  the  execution 
of  such  a  writ  at  the  circuit,  the  circuit  judge 
acted  merely  as  an  assistant  to  the  sheriff,  and 
could  not  exercise  any  judicial  power  whatever. 
The  circuit  judge  (the  Hon.  Esek  Cowen)  told 
the  counsel  that  he  understood  the  rule  of  this 
court,  ordering  the  writ  of  inquiry  to  be  exe- 
cuted at  the  circuit,  as  directing  the  machinery 
of  the  Circuit  Court  to  be  employed  in  its  exe- 
cution, and  that  he  would,  therefore,  take  the 
same  direction  of  the  cause,  in  the  impaneling 
of  the  jury  and  in  the  other  proceedings  to  be 
had,  that  he  would  in  the  taking  of  an  ordi- 
nary inquest  at  the  circuit;  and  the  clerk,  by 
his  order,  proceeded  to  draw  the  jury.  The 
third  juror  drawn  was  challenged  by  the  plaint- 
iff as  not  indifferent.  The  two  *jurors  [*659 
first  drawn  were  sworn  as  triers,  and  after 
hearing  testimony  and  receiving  the  charge  of 
the  judge,  they  pronounced  the  challenge  well 
taken,  and  the  juror  was  excluded.  The  jury 
being  completed,  the  plaintiff  produced  his 
testimony;  and  after  the  judge  had  instructed 
the  jury  as  to  the  law  of  the  case,  as  laid  down 
by  this  court  in  Lee  v.  Woolsey,  19  Johns.,  319, 
on  the  subject  of  provocation  in  cases  of  as- 
sault and  battery,  he  directed  the  sheriff  to 
take  charge  of  the  jury,  who  did  so  accord- 
ingly. The  jury  found  an  inquisition,  with 
$1,000  damages.  The  defendant  moved  to  set 
aside  the  inquisition,  on  the  ground  that  the 
writ  of  inquiry,  in  the  manner  in  which  it  had 
been  executed  as  above  stated,  had  been  irregu- 
larly executed  ;  and  should  the  court  adjudge 
otherwise,  he  then  asked  for  a  stay  of  proceed- 
ings, to  enable  him  to  apply  to  set  aside  the  in- 
quisition on  the  merits,  for  misdirection  in  the 
charge  of  the  judge.  The  grounds  of  which 
branch  of  the  motion  sufficiently  appear  in  the 
opinion  of  the  Chief  Justice. 

Mr.  S.  Stevens,  for  the  motion. 

Mr.  A.  Li.  Jordan,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  first  ques- 
tion arises  upon  the  regularity  of  the  proceed- 
ings. It  is  certainly  singular  that  the  practice 
in  cases  like  the  present  has  never  been  settled. 
Instances  have  been  numerous  in  which  writs 
of  inquiry  have  been  executed  at  the  circuits, 
and  the  course  pursued  in  this  case  is  that 
which  has  been  usual  on  such  occasions,  as  was 
remarked  by  the  circuit  judge. 

There  seems  to  be  no  rule  of  court  or  adjudi- 
cation upon  the  subject.  The  oldest  dictum  to 
be  found  is  in  12  Mod. ,  620.  It  is  anonymous, 
and  is  as  follows:  "Holt,  Ch.  J.  A  judge  of 
Nisi  Prius,  upon  trial  of  a  writ  of  inquiry,  is 
only  an  assistant  to  the  sheriff,  and  has  no  ju- 
dicial power;  and  if  the  parties  come  to  any 
agreement  there,  the  way  to  make  it  effectual 
is,  to  bring  it  to  him  to  sign,  and  afterwards 
move  above  to  have  it  made  a  rule  of  court." 
That  a  judge,  while  *sitting  in  his  ju-  [*66O 
dicial  capacity,  should  be  only  an  assistant  to 
a  sheriff  on  the  execution  of  a  writ  of  inquiry, 
which  the  books  all  say  is  a  ministerial  act  by 
the  sheriff,  must  strike  the  mind  of  every  law- 
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yer  as  a  legal  absurdity.  Rather  than  admit 
such  a  proposition,  it  would  be  more  reasona- 
ble to  suppose  there  must  be  some  mistake  in 
the  report  of  the  case — particularly  where  the 
only  authority  for  such  a  proposition  is  found 
in  an  anonymous  case,  published  by  an  anony- 
mous reporter — in  a  book  of  no  authority  and 
of  very  small  repute.  I  have  copied  the  whole 
case.  There  is  the  same  reason  for  consider- 
ing one  part  of  it  as  authoritative  as  the  other; 
but  every  practitioner  knows  there  is  no  such 
practice,  as  is  there  stated,  to  enforce  an  agree- 
ment or  settlement  between  the  parties.  It 
seems  probable  that  if  anything  was  said  by 
Holt,  he  must  have  alluded  to  the  aid  which  a 
judge  might  think  proper  to  give  the  sheriff 
unofficially.  Mr.  Sellon,  in  introducing  the 
case,  remarks:  "Sometimes  the  writ  is  executed 
before  a  judge;  in  which  case  he  is  only  an  as- 
sistant to  the  sheriff,  and  has  no  judicial  pow- 
er," etc. — not  necessarily  implying  that  the 
writ  must  be  executed  in  court  Nisi  Pi-ius, 
where  the  judge  certainly  has  judicial  power. 
Mr.  Archbold  says  that  a  writ  of  inquiry  is 
usually  executed  before  the  sheriff  or  his  dep- 
uty; it  may,  however,  under  special  circum- 
stances, be  executed  before  the  Chief  Justice, 
or  before  a  judge  of  assize.  2  Archb.  Pr.,  23. 
He  refers  to  12  Mod.,  610,  but  says  nothing 
about  the  subordinate  character  in  which  the 
judge  is  there  stated  to  act.  He  adds  that  it 
is  only  where  some  difficult  point  of  law  is 
likely  to  arise  in  the  course  of  the  inquiry,  or 
where  the  facts  are  important,  that  the  court 
will  grant  this  indulgence;  and  a  notice  of  such 
execution  is  given  for  the  sittings  or  assizes 
generally  in  the  same  manner  as  a  notice  of 
trial  is  given.  The  execution  here  referred  to 
seems  to  be  the  act  of  the  judge.  2  Archb.,  25; 
Tidd,  512;  1  Sell.,  353. 

If  it  be  strictly  correct  that  the  execution  of 
a  writ  of  inquiry  is  merely  a  ministerial  act,  as 
has  often  been  decided,  2  Johns.,  70,  and  cases 
cited,  it  seems  strange  that  a  judge  should  be 
called  upon  to  assist  the  sheriff  in  the  perform- 
ance of  his  ministerial  duties;  besides,  the  rea- 
661*]  son  given  why  a  *judge  is  to  assist  is 
opposed  to  this  view  of  the  subject.  Cases 
are  sent  to  the  sittings  or  assizes  when  some 
difficult  question  of  law  is  likely  to  arise.  The 
decision  of  a  difficult  question  of  law  is  surely 
not  a  ministerial  act;  nor  is  it  an  occasion  in 
which  it  would  be  fit  and  proper  for  a  judge 
to  act  subordinate  to  the  sheriff.  The  rule  is 
broadly  laid  down  that  in  executing  a  writ  of 
inquiry  the  sheriff  acts  ministerially;  and  gen- 
erally that  is  correct.  Where  no  objection  is 
made  before  him  to  the  proceedings,  his  acts 
are  all  ministerial;  but  if  an  objection  is  made 
to  a  juror,  the  sheriff  may,  for  cause  satisfac- 
tory to  him,  set  him  aside  and  summon  an- 
other; and  if  he  refuse  to  do  so,  it  would  be  a 
good  ground  for  an  application  to  set  aside  the 
inquisition.  The  act  of  deciding  whether  a 
juror  is  indifferent  between  the  parties,  is  not 
a  ministerial,  but  a  judicial  act.  So,  too,  the 
admission  or  rejection  of  evidence  is  a  judicial 
act.  There  is  one  class  of  cases  in  which  pro- 
vision is  made  by  statute  for  the  execution  of 
a  writ  of  inquiry  at  the  circuit,  viz. :  actions  on 
bonds  conditioned  for  the  performance  of  cov- 
enants. In  such  cases,  with  some  exceptions, 
damages  are  to  be  assessed  by  the  circuit  judge 
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and  a  jury,  in  the  same  manner  in  which  an 
inquest  is  taken.  In  such  cases  the  writ  com- 
mands the  sheriff  to  summon  the  jury  to  ap- 
pear at  the  circuit,  and  the  judge  to  certify  the 
inquisition  before  him  taken,  to  the  court  at 
the  next  term.  2  Lill.  Ent.,  609;  Tidd,  App., 
143,  144;  1  R.  L.,  518,  sec.  7.  The  Revised  Stat- 
utes provide  that  in  such  cases  a  writ  of  inquiry 
may  be  executed  and  returned  as  other  writs 
of  inquiry,  or  a  circuit  roll  may  be  made  up 
and  the  circuit  judge  shall  proceed  in  the  same 
manner  as  in  other  causes  sent  to  that  court  to 
be  tried,  and  shall  in  like  manner  return  the 
verdict  of  the  jury  thereupon.  This  proceed- 
ing is  strictly  applicable  to  actions  on  bonds 
with  condition  for  the  performance  of  cove- 
nants other  than  the  payment  of  money.  It  is, 
however,  an  appropriate  mode,  in  the  opinion 
of  the  Legislature,  of  assessing  damages,  in 
cases  where  there  is  no  certain  mode  by  cal- 
culation of  ascertaining  the  damages  which  the 
plaintiff  should  recover.  In  actions  sounding 
in  damages,  or  where  the  demand  is  unliqui- 
dated, it  is  said  the  court  may  assess  the  dam- 
ages themselves,  and  that  the  inquisition  be- 
fore the  sheriff  is  *merely  to  inform  [*662 
the  conscience  of  the  court;  but  whatever 
theories  we  may  indulge,  the  assessment  of 
damages  by  a  jury,  when  it  cannot  be  done  by 
calculation,  is  a  proceeding  which  the  court 
have  no  right  to  depart  from.  I  apprehend, 
however,  that  the  court  have  the  same  power 
to  direct  the  circuit  judge  to  assess  the  dam- 
ages which  they  have  to  direct  the  sheriff;  and 
I  apprehend,  also,  that  when  this  court  direct- 
ed the  writ  of  inquiry  to  be  executed  at  the 
circuit,  it  was  not  the  intention  of  the  court,  if 
they  had  the  power,  to  authorize  the  sheriff  to 
hold  the  Circuit  Court — a  power  which,  by  the 
Constitution  and  laws,  appertains  only  to  the 
judges  of  this  court  and  the  circuit  judges. 
The  circuit  judge  was  right  in  supposing  that 
this  court,  by  ordering  a  writ  of  inquiry  to  be 
executed  at  the  Circuit  Court,  intended  to  em- 
ploy the  machinery  of  the  circuit  in  the  assess- 
ment of  the  damages.  They  took  the  execution 
of  the  writ  from  the  sheriff,  for  reasons  not 
now  necessary  to  be  explained,  and  they  gave 
or  intended  to  give  to  the  circuit  judge  the 
control  of  the  proceedings.  They  intended, 
for  instance,  that  the  jury  should  be  drawn 
from  the  circuit  jurors,  as  being,  probably, 
more  indifferent  and  better  qualified  than  a  jury 
would  be,  summoned  by  the  sheriff  for  the  ex- 
press purpose  of  assessing  the  damages  in  this 
suit;  they  intended  to  constitute  the  judge,  and 
not  the  sheriff,  the  presiding  officer — as  being 
better  qualified  to  decide  any  question  of  law 
which  might  arise,  and  to  advise  the  jury  upon 
any  matter  in  which  advice  might  be  proper. 
All  this  must  have  been  intended  by  this  court, 
or  there  was  no  fitness  or  propriety  in  direct- 
ing the  writ  of  inquiry  to  be  executed  at  the 
circuit.  I  have  not  the  writ  now  before  me, 
but  I  think,  in  such  a  case,  it  should  direct  the 
sheriff  to  return  the  jury  at  the  Circuit  Court, 
and  the  circuit  judge  to  take  the  inquisition. 
If  the  writ  in  this  case  is  not  in  that  form,  it 
should  be  amended  in  that  particular.  The 
proceedings  should  be  in  all  respects  similar  to 
the  assessment  of  damages  upon  an  inquest,  so 
far  as  respects  the  impaneling  the  jury  and 
the  assessment  of  the  damages.  I  am,  there- 
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fore,  of  opinion  that  there  was  no  irregularity 
in  the  form  of  conducting  the  execution  of  the 
writ  of  inquiry. 

663*]  *Whether  the  judge  erred,  in  his 
charge  to  the  jury,  is  a  question  arising  upon 
the  second  branch  of  the  motion:  which  is  for 
an  order  to  stay  proceedings,  to  give  the  de- 
fendant an  opportunity  to  move  to  set  aside 
the  inquisition  upon  the  merits.  To  justify 
such  an  order,  there  should  be  good  grounds 
to  doubt  the  correctness  of  the  charge  of  the 
judge.  The  assault  and  battery  proved,  was 
evidently  the  effect  of  deliberation;  the  oppor- 
tunity was  sought  by  the  defendant,  and  he 
had  previously  prepared  himself  with  a  writ- 
ing for  the  plaintiff  to  sign,  and  with  a  whip, 
wherewith  to  make  an  assault,  determined  to 
disgrace  the  plaintiff,  in  one  way  or  the  other. 
When  the  plaintiff  refused  to  sign  the  paper, 
then,  and  not  till  then,  did  the  defendant  ex- 
hibit the  whip,  which  had  been  concealed 
about  his  person.  It  is  evident,  therefore,  that 
before  the  defendant  met  the  plaintiff,  he  had 
deliberately  resolved,  that  unless  the  plaintiff 
signed  the  paper,  he  would  chastise  him.  This 
was  not,  therefore,  a  case  of  a  sudden  gust  of 
passion,  produced  by  some  simultaneous  prov- 
ocation, on  the  part  of  the  plaintiff.  It  is  true, 
that  in  some  cases,  the  law  has  regard  for  the 
passions  and  frailties  of  our  nature.  For  in- 
stance, had  the  plaintiff,  in  the  interview  be- 
tween the  parties,  given  utterance  to  some 
abuse,  whether  slanderous  or  not;  had  he 
charged  the  defendant,  or  his  father,  with  crim- 
inal or  even  dishonorable  conduct,  and  had  the 
defendant,  upon  such  provocation,  assaulted 
the  plaintiff,  although  the  act  could  not  have 
been  justified,  yet  the  provocation  being  given 
at  the  time,  would  have  been  some  palliation 
of  the  offense;  and  the  jury  would  have  been 
warranted  in  giving  small,  perhaps  nominal 
damages.  But  where  provocation  has  been 
given,  and  time  has  been  afforded  for  the  pas- 
sions to  cool — time  had  for  reflection — such 
provocation  is  no  justification  or  palliation  for 
a  subsequent  assault  and  battery.  Such  is  the 
law  of  this  State,  as  appears  from  the  case  of 
Lee  v.  Woolsey,  adverted  to  by  the  judge;  and  it  is 
believed  such  is  the  law  of  every  well  regulated 
society.  A  contrary  doctrine  would  lead  to  the 
prostration  of  all  law  and  order.  If  men  like 
the  defendant — of  liberal  education;  of  deserv- 
edly high  standing  in  society;  of  honorable  and 
respectable  connections;  of  more  than  ordinary 
664*]  property — if  *men  thus  elevated  in  so- 
ciety may  take  the  law  into  their  own  hands, 
and  proceed  with  deliberation  to  violate  it,  and 
abuse  a  fellow  citizen;  what  evils  may  not  be 
apprehended,  from  the  force  of  such  examples 
upon  the  ignorant  and  the  vicious?  If  they 
see  such  a  precedent  set,  and  observe  the  of- 
fender to  escape  with  impunity,  is  it  not  nat- 
ural to  suppose  that  they  will  proceed  to  the 
utmost  extremity,  and  perpetrate  the  greatest 
outrages  against  the  peace  and  good  order  of 
society?  In  my  opinion,  the  judge  stated  the 
law  to  the  jury  correctly;  and  that  there  is  no 
ground  for  the  order  to  stay  proceedings. 

The  motion  must  be  denied;  but  as  the  prac- 
tice has  not  been  settled,  it  is  not  a  case  for 
costs. 

Motion  to  set  aside  proceedings  and  for  stay  of 
proceedings  denied,  but  without  costs;  and  an 
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amendment  of  the  writ  of  inquiry  is  ordered, 
so  as  to  direct  the  sheriff  to  return  the  jury  at 
the  circuit,  and  the  judge  to  take  and  certify 
the  inquisition. 

Cited  in— 2  How.  Pr.,  85 ;  4  Abb.  Pr.,  403 ;  6  Duer, 
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PATCHIN 

v. 
THE  MAYOR,  ETC.,  of  BROOKLYN. 

Practice— Certiorari  Operates  as  Stay  of  Proceed- 
ings from  Time  of  Service— Attachment  for 
Contempt  Awarded  Wlien— Certiorari,  When 
Granted  Absolutely— When  Quashed— Juris- 
diction. 

A  certiorart  to  a  subordinate  tribunal  operates  as 
a  stay  of  proceedings  from  the  time  of  its  service, 
unless  the  judgment  or  order  complained  of  has 
been  begun  to  be  executed. 

All  proceedings,  except  as  above,  by  or  under  the 
authority  of  the  tribunal  to  which  the  certiorari  is- 
sues, are  coram  nonjudice  and  void ;  and  the  actors 
therein  will  be  brought  up  by  attachment  for  con- 
tempt of  the  court  from  which  the  process  issues. 

An  attachment  will  not  however  be  awarded, 
where  the  party  obtaining  the  certiorari  asked  not 
only  for  the  writ,  but  also  for  a  stay  of  proceed- 
ings, and  the  latter  part  of  his  motion  was  denied ; 
the  granting  of  the  certiorari,  accompanied  with  a 
denial  of  a  stay,  is  an  intimation  to  the  parties  con- 
cerned that  further  proceedings  on  their  part  will 
not  be  viewed  as  had  in  contempt  of  the  court. 

Whether,  however,  such  proceedings  will  not  sub- 
ject the  parties  to  an  action  of  trespass,  notwith- 
standing- the  refusal  of  an  order  to  stay,  quaere. 

Where,  from  the  facts  presented  on  the  applica- 
tion for  a  certiorari,  the  court  entertains  serious 
doubts  as  to  the  correctness  of  the  proceedings 
sought  to  be  reviewed,  they  will  grant  the  writ  ab- 
solutely ;  but  where  a  decision  of  this  court  acting 
as  commissioners  is  sought  to  be  reviewed,  and  no 
such  doubts  exist,  the  cpurt  will,  on  the  application 
of  a  party  conceiving  himself  aggrieved,  allow  the 
eerMorari,annexing  however  the  condition  that  such 
*writ  shall  not  operate  as  a  stay,  so  that  the  [*665 
opposite  party  shall  not  be  delayed,  if  by  leave  of 
the  court  he  may  proceed. 

If,  after  the  allowance  of  the  certiorari,  the  power 
of  the  court  to  permit  proceedings  should  be  denied, 
the  writ  would  be  quashed  as  having  issued  quia 
improvide. 

Whether  the  acceptance  of  the  writ  with  the  con- 
dition annexed  is  not  a  waiver  of  any  objection  to 
the  condition,  quazre. 

This  court,  on  application  for  confirmation  of  a 
report  of  commissioners  of  estimate  in  the  laying 
out  of  a  street  in  Brooklyn,  cannot  pass  upon  the 
questions  of  jurisdiction  of  the  court  appointing  the 
commissioners,  or  upon  the  regularity  of  the  in- 
cipient proceedings;  they  can  be  reviewed  cnly 
upon  certiorari  directed  to  such  court. 

Citations— Bac.  Abr.,  tit.  Certiorari,  G;  Com.  Dig., 
tit.  Certiorari,  E  ;  1  Salk.,  147 ;  1  Mod.,  44 ;  7  Mod., 
121;  1  East.  302;  Cro.  Car.,  261;  2  Ld.  Raym.,  989; 
Cro.  Eliz.,  597,  598 ;  1  Tidd.,  337 ;  9  Johns.,  66 ;  Willes, 
271 ;  2  Johns.  Cas.,  27 ;  3  Cai.,  86. 

THIS  was  a  motion  for  an  attachment  against 
several  individuals,  members  of  the  Com- 
mon Council  of  Brooklyn,  and  officers  acting 
by  their  authority,  for  contempt  of  this  court, 
as  alleged,  in  proceeding  to  open  a  street  in 
that  city  after  the  service  of  a  certiorari,  which, 
it  was  contended  on  the  part  of  the  plaintiff  in 
that  writ,  operated,  per  se,  as  a  stay  of  the  pro- 
ceedings under  which  the  Corporation  claimed 
the  right  to  open  the  street.  The  certiorari  was 
allowed  by  this  court,  directed  to  the  justices 
of  this  court,  acting  as  Commissioners  in  con- 
firming the  report  of  Commissioners  of  Esti- 
mate and  Assessment,  made  in  reference  to  the 
opening  of  a  street  in  Brooklyn.  After  the  al- 
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lowance  of  the  certiorari,  the  Corporation  of 
Brooklyn  suspended  proceedings  for  several 
months",  and  then  passed  a  resolution  directing 
one  of  their  officers  to  proceed  and  open  the 
street,  who  accordingly  prostrated  the  fences 
inclosing  a  lot  belonging  to  the  plaintiff,  and 
gave  notice  that  he  intended  to  remove  the 
house  of  the  plaintiff  occupying  a  portion  of 
the  ground  over  which  the  street  was  laid. 
The  plaintiff  thereupon  applied  for  an  attach- 
ment. The  peculiar  circumstances  of  the  case 
are  adverted  to  in  the  following  opinion. 

By  Hie  Court,  Savage,  Ch.  J.  The  first 
question  is,  whether  the  delivery  of  the  cer- 
tiorari  was  a  stay  of  proceedings.  It  is  said 
in  Bac.  Abr. ,  tit.  Certwrari,  G,  that  it  is  clear- 
ly settled,  that  after  a  certwi-ari  is  allowed  (*.  e. , 
received)  by  the  court  below,  all  subsequent 
proceedings  on  the  record  are  erroneous.  So 
in  Com.  Dig.,  tit.  Certiorari,  E.  If  a  certiorari 
be  delivered  to  a  justice  of  the  peace,  or  other 
666*]  justice  to  *whom  it  is  directed,  it  shall 
be  a  supersedeas,  and  every  proceeding  after- 
wards is  a  contempt.  Both  cite  the  same  cases. 
Queen  v.  Nash,  1  Salk.,  147,  was  a  conviction 
for  deer  stealing.  A  warrant  had  issued  to  a 
-constable  to  levy  a  fine,  and  the  levy  had  been 
made.  In  this  state  of  the  proceeding,  a  cer- 
tiorari was  served  to  remove  the  record.  It  was 
held  that  the  certiorari  did  not  stay  the  proc- 
ess, in  the  hands  of  the  constable,  any  more 
than  a  writ  of  error  would  stay  execution  in 
the  hands  of  the  sheriff,  which  he  had  begun 
to  execute.  So  in  Cross  v.  Smith,  12  Mod.,  it 
was  held  that  a  certiorari  was  a  supei-sedeas  in 
the  same  manner  as  a  habeas  corpus  ;  that  all 
subsequent  proceedings  are  erroneous,  and  an 
attachment  lies  for  disobedience;  and  also  that 
the  certiorari  removes  all  things  pending  at  the 
time  between  the  teste  and  return.  The  same 
point  is  found  in  the  same  case  of  Reg  v.  Nash, 
2  Ld.  Raym.  989,  and  in  Cross  v.  Smith.  12 
Mod.  An  attachment  was  issued  against  com- 
missioners of  sewers,  who  proceeded  to  fine  a 
person  after  a  certiorari  delivered,  and  they 
were  fined  £5  a  piece.  1  Mod.,  44.  So  a  writ 
of  error  was  considered  a  supersedeas  to  the  is 
suing  an  execution — but  that  the  supersedeas 
had  been  removed  by  statute,  unless  security 
be  given.  7  Mod.,  121.  We  have  the  authority 
of  Ld.  Kenyon  to  the  same  point,  that  the 
Court  of  Quarter  Sessions  were  bound  to  obey 
a  certwrari  to  remove  an  indictment,  and  that 
all  subsequent  proceedings  were  void.  1  East, 
302.  So  proceeding  after  habeas  corpus  is  error, 
and  coram  non  judice.  Cro.  Car.,  261.  But 
where  an  execution  is  begun  to  be  executed  be- 
fore the  service  of  the  writ, '  the  sheriff  shall 
finish  it,  and  the  court  below  may  award  a 
venditioni  exponas  for  that  purpose.  Cro.  Eliz., 
597,  598.  See  1  Tidd,  337.  This  point  was  so 
decided  in  this  court  in  Blanchard  v.  Myers,  9 
Johns. ,  66.  The  court  say,  that  a  certiorari  al- 
lowed after  execution  begun,  to  be  executed  by 
the  constable,  is  no  supersedeas  to  it,  citing 
Willes,  271 ;  and  the  same  doctrine  has  been 
held  more  recently.  1  Cow.,  21. 

The  case  of  Case  v.  Shepherd,  2  Johns.  Cas. , 
27,  is  the  first  in  our  reports,  where  the  ques- 
tion appears  to  have  arisen  in  this  court,  as  to 
the  effect  of  a  certiorari  as  a  supersedeas  to  the 
powers  of  the  court  to  which  it  is  directed. 
WEND.  13.  N.  Y.  R,  12. 


The  defendant,  *who  was  a  justice  of  [*667 
the  peace,  proceeded  to  try  an  indictment  for 
a  forcible  entry  and  detainer  after  a  certiorari 
had  been  served  upon  him,  and  issued  his  war- 
rant for  restitution,  by  which  the  plaintiff, 
Case,  was  dispossessed.  He  sued  the  justice, 
and  recovered.  On  a  motion  fora  new  trial,  the 
court  said:  "  There  can  be  no  doubt  that  the 
delivery  of  the  certiorari  to  the  justice  super- 
seded his  powers,  and  rendered  all  subsequent 
proceedings  before  him  coram  non  judice,  and 
void."  In  the  case  of  Wolfe  v  Horton,  3  Cai., 
86,  the  court  take  a  distinction  between  a  cer- 
tiorari and  a  habeas  corpus ;  the  first  removes 
the  record  itself  in  contemplation  of  law,  the 
latter  only  requires  a  history  of  the  cause.  In 
the  eye  of  the  law,  the  return  to  a  certiorari  or 
writ  of  error  is  regarded  as  the  record  itself. 
In  point  of  fact,  only  a  transcript  or  copy  is 
sent;  but  in  both  cases,  after  the  service  of  the 
writ,  the  powers  of  the  court  are  suspended. 
This  is  the  general  rule;  but  in  both,  if  an  ex- 
ecution has  been  issued  and  levied,  it  is  not 
suspended.  If  no  execution  has  been  issued 
before  the  service  of  the  writ,  none  can  issue 
until  judgment  of  affirmance.  It  has  been  held, 
however,  that  the  court  below,  notwithstand- 
ing the  writ  of  error,  have  power  to  allow 
amendments. 

There  can  be  no  doubt,  therefore,  that  the 
service  of  the  certiorari,  unaccompanied  by  any 
qualification,would  have  suspended  the  powers 
of  the  Commissioners  to  whom  it  was  directed, 
and  also  of  the  Corporation.  Their  subsequent 
acts, by  way  of  resolution  to  proceed  .would  have 
been  a  contempt;  and  their  proceeding  by  their 
agents,  to  prostrate  the  fences  of  Patchin,  for 
the  purpose  of  opening  the  street,  would  have 
been  not  only  a  contempt,  but  a  trespass. 
Whether,  under  existing  circumstances,  they 
are  trespassers  or  not,  is  a  question  which  I  do 
not  intend  to  discuss  or  decide;  but  whether 
they  have  been  guilty  of  a  contempt,  is  the 
very  point  now  to  be  decided.  If  the  defend- 
ants have  been  guilty  of  any  contempt,  it  is 
towards  this  court,  and  they  are  to  be  punished 
for  it  by  fine  and  imprisonment;  but  this  is  not 
a  case  where  an  attachment  can  be  used  as  a 
civil  remedy  by  the  plaintiff  in  the  certiorari. 
His  remedy,  if  any,  is  by  action;  he  is  no  fur- 
ther concerned  in  the  question  of  contempt, 
than  as  it  involves  *the  question  whether  [*6o8 
the  defendants  had  a  right  to  proceed.  The 
rule  in  this  case  allowing  the  certiorari  is  dif- 
ferent from  the  common  form.  The  plaintiff's 
motion  was  double:  1.  For  a  certiorari ;  and 
2.  For  a  stay  of  proceedings.  The  first  was 
granted,  and  the  second  denied.  The  effect  of 
this,  so  far  as  the  court  are  concerned,  was  to 
direct  the  tribunal  below  to  send  up  their  pro- 
ceedings for  review;  but  an  intimation  is  clearly 
given,  that  if  further  proceedings  should  be 
taken,  they  would  not  be  considered  in  con- 
tempt of  the  authority  of  this  court.  Such  was 
in  fact  the  intention  of  the  court;  and  this,  per- 
haps, requires  explanation.  The  certwrari  in 
this  case,  is  directed  by  this  court,  as  a  court, 
to  the  justices  of  the  same  court,  as  Commis- 
sioners. Being  perfectly  satisfied  that  there 
cannot  be  any  ground  for  a  diversity  of  opin- 
ion, among  those  who  are  not  interested,  as  to 
the  correctness  of  the  decision  made  by  us  as 
Commissioners, but  wishing  to  give  every  suitor 
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an  opportunity  to  review  our  decisions,  when 
he  desires  to  do  so,  we,  on  thai  ground,  and 
that  alone,  allowed  the  certwrari.  When  the 
court  entertain  serious  doubts  as  to  the  cor- 
rectness of  the  decision  sought  to  be  reviewed, 
it  is  fit  and  proper  that  no  further  proceedings 
be  taken  under  that  decision  until  its  correct 
ness  is  ascertained;  but  when  no  such  doubts 
exist,  the  court  applied  to,  to  allow  a  certiorari, 
should,  as  a  general  rule,  refuse  the  certiorari  ; 
but  when  the  decisions  of  the  same  court  are 
sought  to  be  reviewed,  and  that  review  can  be 
had  in  no  other  manner  than  by  means  of  the 
certiorari,  it  will  be  seen  that  motives  of  deli- 
cacy forbid  the  refusal  of  the  writ;  and  justice 
to  the  party  concerned  requires  that  he  shall 
not  be  delayed  by  any  act  of  the  court,  if  by 
leave  of  the  court  he  may  proceed.  The  in- 
tention of  the  court,  therefore,  was,  that  the 
plaintiff  in  error  should  have  an  opportunity 
to  review  our  decision,  and  the  defendants  in 
error  might  proceed,  if  they  should  be  so  ad- 
vised, with  a  full  knowledge  that  if  our  decis- 
ion should  be  reversed,  they  will  be  liable  then, 
if  not  before,  to  be  treated  as  trespassers.  The 
defendants,  acting  under  this  implied  license 
from  the  court,  are  surely  not  in  contempt  in 
regard  to  the  court. 

In  my  apprehension  no  injustice  is  or  can 
be  done  to  the  plaintiff.  His  property  is 
deemed,  by  the  authorities  of  Brooklyn,  es 
669*]  sential  *tb"  the  accommodation  of  the 
public ;  they  have  appropriated  it  to  public 
use,  are  willing  to  make  just  compensation, 
and  for  that  purpose  an  assessment  has  been 
made ;  which  assessment  has  been  duly  con- 
firmed, unless  we  have  erred  in  supposing  that, 
in  passing  upon  the  justice  of  the  assessment, 
we  were  not  bound  to  look  into  the  proceed- 
ings of  the  court  who  appainted  the  Commis- 
sioners of  Estimate  and  Assessment,  and  to  do 
so  as  Commissioners,  not  as  a  court.  The 
powers  conferred  on  us  as  Commissioners  are 
to  confirm  the  report,  if  no  sufficient  reason  to 
the  contrary  shall  appear ;  and  those  reasons, 
by  the  statute  itself,  can  be  no  others  than 
those  submitted  to  the  Commissioners  of  Esti- 
mate and  Assessment,  by  way  of  objection  in 
writing  or  affidavits.  Those  objections,  sup- 
ported by  affidavits,  must  be  made  to  the  re- 
port itself,  not  to  the  anterior  proceedings  of 
the  court.  The  only  question  before  the  Com- 
missioners of  Estimate  and  Assessment  was 
whether  their  report  ought  not  to  be  altered, 
Stat.  of  1833,  p.  503,  sec.  7;  not  whether  it 
should  be  set  aside  as  irregular,  and  unauthor- 
ized ;  not  whether  they  had  a  right  to  sit  in  re- 
view upon  the  proceedings  of  the  Court  of  C. 
P. ;  nor  whether  those  proceedings,  anterior  to 
their  appointment,  had  been  conducted  in  vio- 
lation of  the  Constitution  of  the  U.  S.  or  of 
this  State.  Those  are  questions  to  be  deter- 
mined by  some  court ;  not  by  any  set  of  Com- 
missioners of  Estimate,  whether  those  Com- 
missioners are  respectable  citizens  of  Brooklyn 
or  justices  of  the  Supreme  Court.  Their  duty 
was  to  inquire  whether  the  assessments  were 
equal  and  just,  and  whether  their  own  pro- 
ceedings had  been  regular ;  that  was  their 
whole  duty,  and  their  whole  power  as  Com- 
missioners extended  no  further.  The  Com- 
missioners of  Estimate,  appointed  by  the  C. 
P.,  when  reconsidering  their  report,  could  no 
(14 


more  inquire  whether  the  court  had  proceed- 
ed regularly  in  making  their  appointment,  than 
we  could  whether  the  Legislature  had  pro- 
ceeded regularly  in  appointing  us  to  revise 
their  assessment ;  it  was  sufficient  for  them, 
upon  that  occasion,  to  know  that  the  court, 
upon  a  given  state  of  facts,  had  power  to  make 
the  appointment,  and  that  the  appointment  had 
been  actually  made.  If  they  could  at  any  time 
deny  the  authority  of  the  court  to  appoint 
them,  that  should  *have  been  done  at  [*67O 
another  time,  and  in  a  different  manner.  Nor 
could  we  inquire,  on  that  occasion,  nor  in  that 
way,  whether  the  C.  P.  had  jurisdiction  of  the 
matter ;  as  a  court,  we  have  power  to  examine 
that  question,  when  a  record  of  the  proceed- 
ings of  that  court  shall  be  brought  before  us 
upon  certiorari;  but  not  upon  affidavits  pre- 
sented to  the  Commissioners  of  Estimate.  The 
appointment  of  those  Commissioners  was  a  ju- 
dicial act,  which  is  conclusive  upon  us  as 
Commissioners :  and  in  all  collateral  matters 
as  a  court,  until  it  shall  be  reversed  upon  cer 
tiorari.  When  that  court  shall  make  a  return 
to  a  certiorari,  for  the  purpose  of  reviewing 
their  proceedings,  they  may  present  a  different 
state  of  facts  from  that  contained  in  the  affi- 
davits upon  which  the  Commissioners  were  re- 
quested to  reverse  their  proceedings.  At  any 
rate,  it  is  by  their  return  that  their  proceedings 
are  to  be  tested  ;  and  whether  the  facts  be  the 
same  or  different,  they  must  be  before  us  in 
the  shape  of  a  return,  before  we  can  act,  in 
affirming  or  reversing  those  proceedings.  I 
have  said  no  injustice  can  be  done  to  the  plaint 
iff.  If  the  Court  for  the  Correction  of  Errors 
shall  affirm  our  decision,  when  the  cause  goes 
there,  then  he  will  receive  the  amount  assessed 
in  his  favor ;  if  he  shall  succeed  in  reversing 
our  decision,  then  by  his  action  of  trespass  he 
will  recover  whatever  he  can  prove  to  be  the 
value  of  the  property.  Under  this  view  of  the 
case,  when  a  certiorari  was  asked  for,  this  court 
had  this  alternative  presented  ;  if  the  certiorari 
was  refused,  the  plaintiff  in  error  would  be  de- 
prived of  an  opportunity,  and  which  in  most 
cases  is  considered  a  right,  of  reviewing  in  the 
court  of  dernier  resort  a  decision  made  by  our- 
selves ;  if  we  allowed  the  certiorari  in  general 
terms,  we  would  stop  this  improvement  in 
Brooklyn, and  leave  an  important  street  blocked 
up  by  the  obstinacy  of  a  single  individual,  un- 
til this  grave  question  should  be  called,  upon 
our  own  calendar,  some  12  or  18  months  after 
the  joining  of  the  issue ;  and  until  our  decis- 
ion should  be  reviewed  in  the  Court  for  the 
Correction  of  Errors,  some  12  or  perhaps  18 
months  more.  We,  therefore,  determined  to 
allow  the  certiorari  for  the  purpose  of  review, 
and  to  allow  the  defendants  in  error  to  pro- 
ceed, if  they  thought  proper. 

*It  has  already  been  remarked  that  [*67 1 
a  certiorari  has  a  twofold  operation :  1.  To 
remove  the  record  for  the  purpose  of  review. 
2.  To  stay  the  proceedings  in  the  tribunal 
from  which  the  record  has  been  removed,  and 
to  suspend  its  powers.  Whether  this  court, 
possessing  the  power  to  give  or  refuse  the 
whole  effect  of  the  writ,  has  power  to  allow  it 
for  one  purpose  only,  is  a  question  which  I  do 
not  intend  to  discuss.  Nor  do  I  mean  to  dis- 
cuss the  question  where  the  cause  is,  after  serv- 
ice of  the  certiorari  and  before  the  return  ;  nor 

WEND.  13. 


1835 


GENERAL  RULES. 


671 


whether  this  court,  after  it  obtains  possession 
of  the  cause,  can  control  the  parties,  and  re- 
lax the  operation  of  the  writ  of  certiorari;  nor 
whether  the  plaintiff,  by  proceeding  upon  the 
conditional  allowance,  has  not  adopted  it,  and 
thereby  virtually  stipulated  that  the  defend- 
ants may  proceed.  These  are  questions  which 
are  not  necessarily  before  me,  any  further 
than  that  it  must  be  apparent,  that,  having 
given  liberty  to  the  defendants  to  proceed, 
they  have  been  guilty  of  no  contempt  towards 
us.  If  we  had  no  power  to  give  such  liberty, 
then  the  plaintiff  may  bring  his  action  of  tres- 
pass immediately.  If,  however,  it  is  insisted 
that  we  had  no  right  to  permit  proceedings, 
when  the  certiorari  was  allowed  merely  from 
courtesy,  then,  in  my  opinion,  it  will  be  the 
duty  of  this  court,  upon  a  motion  for  that  pur- 
pose, to  quash  the  certiorari  as  having  been 
unadvisedly  allowed. 
Motion  denied. 

Certiorari—  W  hen  operates  as  stay  of  proceedings. 
Explained— 24  Barb.,  643;  26  Barb.,  436. 

Commented  on— 5  Abb.  Pr.,  191. 

Cited  in— 19  Wend.,  623 ;  22  Wend..  590 ;  21  How. 
Pr.,  78 ;  5  Sandf .,  254 ;  7  Daly,  50 ;  99  111.,  589 ;  42  N.  J. 
L.,  122. 

Street  commissioners  — Review  of  proceedings  of. 
Cited  in— 18  Wend.,  557;  2  Hill,  30;  7  Hill,  19;  11 
Barb.,  605. 

Also  cited  in— 23  Wend.,  284. 
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*HEATON 

v. 
BARTLETT  &  CHACE. 


ken  out  on 


A  plea  palpably  frivolous  will  be  stric 
motion,  at  a  special  term. 

A  MOTION  was  made  in  this  case  at  a  spe- 
cial term  to  strike  out  a  plea  as  frivolous. 
It  was  palpably  frivolous;  but  it  was  objected 
that  a  motion  to  strike  it  out  could  not  be  made 
at  a  special  term  ;  and  that,  even  at  a  general 
term,  the  plaintiff  could  not  have  asked  for 
judgment  on  account  of  the  f  rivolousness  of 
the  plea  upon  a  demurrer  to  it,  unless  such 
plea  had  been  adjudged  by  the  court,  in  some 
previous  case,  to  be  bad. 

Mr.  Justice  Nelson  said  that  such  had  been 
the  practice,  but  the  judges,  upon  consulta- 
tion, had  come  to  the  conclusion  to  change  it. 
Sham  pleas  and  false  pleas  were  stricken  out 
on  motion  at  special  terms,  and  there  was  no 
reason  why  the  same  course  should  not  be 
adopted  in  relation  to  frivolous  pleas.  He, 
therefore,  granted  the  motion,  with  costs. 

Cited  in— 1  N.  Y.,  232 ;  34  N.  Y.,  270 ;  15  Barb.,  17  ;  5 
How.  Pr.,  249 ;  3  Co.  B.,  242. 


673*]         *GENERAL  RULES. 

[Adopted  January  Term,  1834.] 

I.  In  all  cases  in  which  parties  are  required 
to  submit  causes,  originating  in  a  justice's 
court  on  points  or  briefs,  if  the  cause  be  called 
on  the  calendar,  and  only  one  of  the  parties 
appears, the  proof  or  admission  of  notice  shall 
be  filed,  and  the  party  appearing  shall,  on  the 
second  Friday  of  term,  have  a  rule  entered 
for  affirmance,  reversal,  or  whatever  else  he 
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may  be  entitled  to,  provided  the  opposite  par- 
ty shall  not,  previous  to  that  day,  have  sub- 
mitted points  or  a  brief  on  his  side.  And  fur- 
ther, although  such  causes  be  not  called  on 
the  calendar  in  their  regular  order,  either  par- 
ty shall  be  at  liberty,  on  the  second  Friday  of 
term,  on  filing  proof  or  admission  of  no- 
tice, to  move  for  such  judgment  as  he  may  be 
entitled  to  ;  which  judgment  shall  be  accord- 
ingly entered,  unless  the  opposite  party  do 
forthwith  appear  and  submit  his  points  or  brief: 
the  rule  specifying  that  no  one  appeared  to 
oppose. 

II.  Where  a  rule  is  obtained  by  default, 
either  at  a  general  or  special  term,  the  counsel 
obtaining  the  same  shall  indorse  his  name  as 
counsel  on  the  paper  containing  the  proof  or 
admission  of  notice  ;  and  the  clerk,  in  enter- 
ing the  rule,  shall  specify  the  name  of  each 
counsel. 


[Adopted  July  Term,  1835.] 

I.  The  time  within  which  a  party  is  permit- 
ted to  appeal  from  the  decision  of  a  circuit 
judge,  as  provided  by  the  4th  Rule  of  May 
Term,  1832,  shall  commence  from  the  service 
of  notice  of  such  decision,  and  of  the  rule  en- 
tered thereon. 

II.  The  signature  of  counsel  shalj  not  here- 
after be  necessary  to  any  pleading. 

III.  The  2d  Rule  of  July  Term,  1833,  is 
hereby  so  modified,  as  to  dispense  with  num- 
bering the  lines  of  each  folio  in  cases,  error 
books,  etc. 

*IV.  The  return  to  a  writ  of  man-  [*674 
damns  or  of  prohibition,  where  such  return  is 
adopted  by  the  party,  having  been  filed, a  rule 
may  be  entered  on  the  book  of  common  rules, 
requiring  the  relator  to  demur  or  plead  there- 
to in  twenty  days  after  notice  of  such  rule,  or 
to  move  at  the  next  special  term  thereafter  for 
such  rule  as  he  may  require  ;  and  in  case  of 
default,  on  filing  an  affidavit  showing  such  de- 
fault, a  rule  may  be  entered  in  the  book  of 
common  rules,  dismissing  such  writ  and  all 
subsequent  proceedings,  with  costs. 


[Adopted  January  Term,  1836.] 

I.  Every  case  of  certiorari,  to  remove  inter- 
locutory proceedings  of  subordinate  courts, 
tribunals  and  magistrates,  may  be  brought  on 
to  a  hearing  by  either  party  at  any  special  term, 
upon  the   usual  notice   of  argument ;   or  if 
placed  upon  the  calendar  at  a  general  term, 
every  such  case  shall  be  entitled  to  preference 
on  the  morning  of  any  day  during  the  first 
week  of  term 

II.  Applications  for  allowance  for  classical 
studies,  in  lieu  of  clerkship,  shall  hereafter  be 
made  to  one  of  the  clerks  of  this  court,  who 
shall  make  the  proper  allowance  pursuant  to 
the  rules  of  this  court  in  such  cases;  and  when 
an  allowance  shall  be  made  by  either  of  the 
clerks,  he  shall  file  in  his  office  the  papers  on 
which  the  same  is  founded,  except  when  the 
evidence  of  such  studies  is  a  diploma,  confer- 
ring the  degree  of  Bachelor  of  Arts — in  which 
case,  he  shall  state  in  his  allowance  that  such 
diploma  was  produced  to  him. 
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CASES  ARGUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


OP   THE 


STATE   OF  ISTEW  YORK, 

IN 
JULY  TERM,  1835,  IN  THE  SIXTIETH  YEAR  OF  OUR  INDEPENDENCE. 


•9*]  *THE  PEOPLE  v.  FISHER  ET  AL. 

Conspiracy — Strikes — Indictable  as  Misdemeanor 
— Second  Indictment. 

A  conspiracy  of  journeymen  workmen  of  any 
trade  or  handicraft  to  raise  their  wages,  by  entering 
into  combinations  to  coerce  journeymen  and  master 
workmen  employed  in  the  same  trade  or  business, 
to  conform  to  rules  established  by  such  combination 
for  the  purpose  of  regulating  the  price  of  labor, 
and  carrying  such  rules  into  effect  by  overt  acts,  is 
Indictable  as  a  misdemeanor ;  and  it  was  accord- 
ingly held,  where  journeymen  shoemakers  con- 
spired together  and  fixed  the  price  of  making  coarse 
boots,  and  entered  into  a  combination  that  if  a 
journeyman  shoemaker  should  make  such  boots  for 
a  compensation  below  the  rate  established,  he 
should  pay  a  penalty  of  810:  and  if  any  master 
.shoemaker  employed  a  journeyman  who  had  vio- 
lated their  rules,  that  they  would  refuse  to  work  for 
him,  and  would  quit  his  employment,  and  carried 
such  combination  into  effect  by  leaving  the  em- 
ployment of  a  master  workman,  in  whose  service 
was  a  journeyman  who  had  violated  their  rules,  and 
thus  compelled  the  master  shoemaker  to  discharge 
such  journeyman  from  his  employ— that  the  parties 
thus  conspiring  were  guilty  of  a  misdemeanor,  and 
punishable  accordingly. 

A  previous  indictment  for  the  same  offense  is  no 
bar  to  a  second  indictment,  although  upon  the  first 
the  defendant  has  been  arraigned  and  pleaded. 

Citations— 2  Hawk.  P.  C.,  ch.  34,  sec.  1 ;  2  R.  8.,  691, 
.sees.  8,  9 ;  726,  sec.  42 ;  8  Mod.,  11 ;  1  Wheel.  Cr.  Gas., 
142 ;  6  T.  R.,  636 ;  3  Chit.  Cr.  L.,  1163,  n.  9 ;  9  Cow.,  5T8. 

ERROR  from  the  Ontario  General  Sessions- 
The  defendants  were  indicted  at  the  Onta- 
1  O*J  rio  General  Sessions,  in  May,  1834,  *for 
a  conspiracy.  The  indictment  contains  four 
counts  ;  in  the  first  of  which  it  is  alleged  that 
the  defendants,  journeymen  shoemakers,  with 
divers  other  persons,  also  journeymen  shoe- 
makers, to  the  jurors  unknown,  Aug.  1,  1833, 
at  the  Village  of  Geneva,  in  the  County  of  On- 
tario, did  unlawfully,  and  to  the  great  injury 
and  prejudice  of  the  trade  and  commerce  of 
the  people  of  the  State  of  N.  Y.,  with  force 
and  arms,  etc.,  form  and  unite  themselves  into 
an  unlawful  club  and  combination,  and  did 
then  and  there  conspire  together,  and  with 

NOTE.— Conspiracy  to  raise  wjaoex— In  connection 
with  the  above  case  of  People  v.  Fisher,  see  People 
v.  Melvin,  2  Wheel.  Cr.  C.,  262;  Emanuel's  case,  6 
CityH.  Rec.,  33;  Lambert  v.  People,  9  Cow.,  578; 
Lewis'  case,  5  City  H.  Rec.,  129 ;  People  v.  Tregnier, 
1  Wheel.  Cr.  C.,  142;  Master  Stevedore's  Asn.  v. 
Walsh,  2  Daly,  1 ;  Commonwealth  v.  Hunt,  Thach. 
Or.  C..  609:  Statutes  in  New  York  and  other  States. 
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other  persons,  to  the  jurors  unknown,  to  pre- 
vent any  journeyman  boot  and  shoemaker,  in 
the  Village  of  Geneva,  from  working  in  his 
trade  and  occupation  below  certain  rates  and 
prices  prescribed  by  the  defendants  and  their 
confederates,  to  the  great  injury  of  the  trade  of 
the  State  of  N.  Y. ;  and  did  make  and  ordain 
certain  unlawful  and  arbitrary  by-laws,  rules, 
constitutions  and  orders  among  themselves, 
thereby  unlawfully  and  perniciously  intending 
to  regulate  and  control  themselves  and  other 
journeymen  shoemakers  engaged  in  the  trade 
of  making  boots  and  shoes  at  the  Village  of 
Geneva  and,  among  other  things,  in  respect  to 
the  price  of  making  men's  coarse  boots  ;  and 
intending  unlawfully  and  unjustly  to  exact 
and  extort  from  master  workmen  engaged  in 
the  trade  and  business  of  making  boots  and 
shoes  at  the  Village  of  Geneva,  large  and  ex- 
orbitant sums  for  the  making  of  men's  coarse 
boots  ;  by  which  by-laws,  etc.,  it  was  declared 
and  established  that  journeymen  shoemakers 
of  the  Village  of  Geneva  should  not  make  a 
pair  of  men's  coarse  boots  for  a  less  price  or 
hire  than  one  dollar  per  pair,  and  if  any  jour- 
neyman shoemaker  did  work  for  less  than  $1 
per  pair,  that  he  should  forfeit  and  pay  to  the 
club  or  association  the  penalty  of  $10  ;  and  the 
defendants  and  divers  others,  etc.,  did  then 
and  there  confederate,  combine  and  agree  to- 
gether that  they  would  not  after  that  day  work 
for  any  master  shoemaker  who  should  employ 
any  journeyman  shoemaker  who  should  there- 
after infringe  or  break  any  of  the  said  by- 
laws, etc. ,  unless  such  journeyman  shoemaker 
should  pay  the  sum  of  $10  to  the  members  of 
the  club  and  combination  for  the  use  thereof, 
as  a  penalty  for  breaking  the  rules  of  the 
same.  It  is  then  alleged  that  one  Thomas  J. 
Pennock,  being  a  journeyman  shoemaker  at 
*the  Village  of  Geneva,  Aug.  21,  at,  etc.,  [*1 1 
broke  one  of  the  by-laws,  by  making  10  pair  of 
men's  coarse  boots,  for  one  Daniel  L.  Lum,  a 
master  shoemaker  at  Geneva,  at  and  for  the 
price  of  75  cents  per  pair,  and  refused  to  pay 
the  penalty  of  $10  ;  that  after  Pennock  had 
thus  broken  the  by-laws,  Lum,  Aug.  31,  em- 
ployed him  in  the  way  of  his  trade,  of  a  jour- 
neyman shoemaker,  to  make  men's  coarse 
boots,  at  and  for  the  price  of  75  cents  per  pair, 
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and  the  defendants  in  pursuance  of  the  said 
unlawful  conspiracy,  combination  and  agree- 
ment, afterwards,  on  the  same  day,  left  the 
employ  of  Lum,  with  whom  they  had  thereto- 
fore worked  by  his  employment  in  the  trade 
and  business  of  journeymen  boot  and  shoe- 
makers, and  refused  to  work  for  him  in  the 
said  trade,  etc.,  as  they  theretofore  had  been 
accustomed  to  do,  because  and  for  the  sole  and 
only  reason,  that  Lum  had  employed  and  then 
•iontinued  to  employ  Pennock  to  make  boots 
for  him,  after  Pennock  had  broken  the  by- 
laws, etc.,  to  the  great  injury  of  the  trade  and 
against  the  peace  of  the  people  of  the  State  of 
N.  Y. 

In  the  2d  count,  after  stating  the  conspiracy, 
it  is  alleged  that  the  defendants  in  pursuance 
thereof  did  promise  and  agree  to  and  among 
themselves,  and  to  and  with  their  confede- 
rates, that  neither  of  them  would  be  employed 
for  any  master  shoemaker  who  should  there- 
after employ  Thomas  J.  Pennock,  a  journey- 
man boot  and  shoemaker,  although  Pennock 
was  a  good  and  free  citizen  of  the  State,  and  a 
good  and  faithful  workman.  It  is  then  averred 
that  Aug.  25,  the  defendants  being  in  the  em- 
ployment of  Lum,  the  latter  employed  Pen- 
nock to  make  ten  pair  of  men's  coarse  boots 
for  him,  whereupon,  for  the  sole  and  only 
reason  that  he  had  so  employed  Pennock,  the 
defendants  unlawfully  left  the  work  and  em- 
ployment of  Lum,  and  refused  to  work,  etc., 
so  long  as  he  should  employ  Pennock.  By 
means  whereof  Lum  was  compelled  to  dismiss, 
and  did  dismiss  Pennock  from  his  employment 
and  service,  and  ever  since  declined  and  re- 
fused to  employ  him  in  his  trade  and  occupa- 
tion of  a  journeyman  shoemaker,  to  the  great 
prejudice  of  Pennock  and  of  Lum,  to  the  ob- 
struction of  free  and  voluntary  labor  in  the 
12*]  business  of  boot  *and  shoemaking,  to  the 
injury  of  trade,  in  contempt  of  the  laws,  and 
against  the  peace  of  the  people  of  the  State  of 
N.  Y.,  and  their  dignity.  The  3d  and  4th 
counts  are  substantially  like  the  two  former. 

The  defendants  pleaded  in  abatement  two 
indictments  found  against  them  in  the  same 
court  for  the  same  offense  ;  one  of  which  was 
presented  at  the  General  Sessions,  held  in 
Nov.,  1833,  and  the  other  in  Feb.,  1834,  on 
each  of  which  they  were  arraigned,  and  to 
which  they  pleaded  not  guilty.  The  district  at- 
torney demurred  to  the  plea  thus  put  in,  the  de- 
fendants joined  in  demurrer,  and  the  General 
Sessions  gave  judgment  that  the  defendants  go 
thereof  without  day,  assigning  as  the  reason  of 
the  judgment,  that  the  indictment  is  not  suffi- 
cient, it  not  describing  an  offense  known  to 
and  recognized  by  the  laws  of  the  State.  The 
district  attorney  sued  out  a  writ  of  error. 

Mr.  H.  F.  Penfield,  District  Atty.  of  On- 
tario, for  the  people.  The  offense  charged  in 
the  indictment  is  clearly  within  the  provisions 
of  the  Revised  Statutes  declaring  conspiracies 
for  certain  purposes,  misdemeanors.  2  R.  S., 
691,  sec,  8.  The  conspiracy  here  was  to  do  an 
act  injurious  to  trade.  The  defendants  are 
charged  with  conspiring  to  prevent  journey- 
men shoemakers  making  boots  and  shoes  below 
certain  prices  arbitrarily  fixed  by  the  defend- 
ants and  their  associates,  by  means  of  a  club, 
and  the  rules  and  by-laws  thereof,  and  carry- 
ing such  conspiracy  into  effect  by  divers  overt 
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acts.  They  are  charged  with  conspiring  to  reg- 
ulate the  price  of  making  coarse  boots,  to  ob- 
struct the  free  and  voluntary  labor  and  em- 
ployment of  journeymen  shoemakers,  and  to 
deprive  master  workmen  of  the  services  of 
such  journeymen  shoemakers  as  should  not 
conform  to  the  prices  prescribed  by  them,  by 
agreeing  not  to  work  for  any  master  workman 
who  should  employ  a  certain  journeyman  shoe- 
maker named  Pennock,  and  actually  striking 
and  refusing  to  continye  to  work  for  a  master 
workman  who  did  employ  Pennock,  who 
worked  for  him  at  75  cents  per  pair  for  boots, 
when  the  price  fixed  by  the  club  was  $1.  That 
conspiracies  to  control  the  price  of  labor,  or 
the  products  thereof  are  misdemeanors  at  com- 
mon law.  He  cited  3  Chit.  Cr.  *L.,  905,  [*13 
927,  1139,  1163,  n.  9,  934  ;  1  Leach  (C.  C.),  274; 
8  Mod.,  10  ;  13  East,  228.  He  also  cited  a  case 
in  the  N.  Y.  Sessions,  as  long  since  as  1811, 
when  an  indictment  against  journeymen  cord- 
wainers  for  a  conspiracy  was  sustained,  N.  Y. 
Sel.  Cas.,  p.  112.  and  contended  that  under  the 
provisions  of  the  Revised  Statutes  such  conspir- 
acies were  still  misdemeanors. 

The  plea  of  a  former  indictment,  for  the- 
same  offense,  is  bad  at  common  law,  2  Hawk. 
P.  C.,  523,  b.  2,  ch.  34,  sec.  1;  and  now  by 
statute  the  first  indictment  is  superseded  by  the 
second,  and  may  be  quashed.  2  R.  S.,  726,  sec. 
42. 

Mr.  C.  P.  Kirkland,  for  the  defendants. 
The  plea  of  another  indictment  pending  for  the 
same  cause  is  analogous  to  a  plea  in  abatement 
in  a  civil  action,  and  ought  to  be  upheld.  The 
district  attorney  might  have  avoided  it  by  en- 
tering a  nolle  prosequi  and  replying  according- 
ly. The  provisions  of  2  R.  S.,  726,  sec.  42,  do* 
not  apply  to  this  case;  they  might  have  been 
applicable,  had  this  plea  been  interposed  to  the 
second  indictment. 

A  mere  agreement,  without  some  act  in  pur- 
suance of  it,  is  not  a  conspiracy.  A  con- 
spiracy, therefore,  cannot  exist  by  the  mere  re- 
fraining, omitting  or  refusing  to  do  an  act.  2, 
R.  S.,  692,  sec.  10. 

The  subject-matter  of  the  conspiracy  here  is 
merely  the  price  of  making  men's  coarse  boots, 
and  the  consummation  alleged  is  the  refusal, 
etc.  The  allegations  in  the  indictment  that  the 
defendants  conspired  to  prevent  journeymen, 
etc.,  from  making  boots  and  shoes  below  cer- 
tain prices,  and  to  extort  from  master  work- 
men, and  to  injure  trade,  etc.,  are  the  state- 
ments of  legal  inferences  merely,  or  are  at  all 
events  qualified  by  and  limited  to  the  mode 
charged;  and  do  not  perse  constitute  a  sub- 
stantive ground  of  indictment. 

The  course  of  proceeding  contemplated  by 
the  defendants  was  not  "injurious  to  trade  or 
commerce,"  within  the  meaning  of  the  statute. 
It  is  not  within  the  words  of  the  Act;  the  ex- 
pressions "trade  or  commerce,"  are  synony- 
mous, and  do  not  refer  to  the  mechanic  arts; 
consequently  do  not  embrace  this  case.  It  is 
not  within  the  spirit  of  the  Act.  The  Act  could 
*never  have  been  intended  to  apply  to  a  [*14 
controversy  between  master  and  journeymen 
mechanics,  as  to  the  price  of  making  some  par- 
ticular article,  the  agreement  as  to  which  is 
the  gist  of  the  indictment  in  this  case.  The 
words  of  the  Act  can  be  fully  satisfied  without 
extending  them  to  this  case. 
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The  end  conspired  to  be  attained  and  the 
means  conspired  to  attain  it  must  be  alike  un- 
lawful. It  is  denied  in  this  case  that  either  the 
end  or  the  means  was  unlawful. 

The  principle  of  the  indictment  is  arbitrary 
and  unjust.and  if  sustained, would  lead  to  a  di- 
rect interference  with  and  abridgment  of  the 
rights  of  the  citizen.  It  would  be  the  precur- 
sor of  multitudes  of  idle  prosecutions. 

This  being  a  penal  and  criminal  statute,  it 
will  not  be  in  any  degree  extended  by  construc- 
tion. It  is  expressly  provided  by  the  9th  sec- 
tion of  the  Act,  that  no  conspiracies  are  pun- 
ishable criminally,  except  those  enumerated  in 
section  8th. 

By  the  Court,  Savage,  Ch.  J.  We  have 
the  authority  of  Hawkins  for  saying  that  a  plea 
of  a  former  indictment  pending  for  the  same 
offense  is  bad,  Hawk.  P.  C.,  bk.  2,  ch.  34,  sec. 
1;  and  by  our  Revised  Statutes,  2  R.  S.,  726. 
sec.  42,  the  first  indictment  is  superseded  by 
the  second,  and  liable  to  be  quashed.  It  is  not, 
therefore,  a  bar  to  such  second  indictment. 

The  only  question,  therefore,  is  the  one  de- 
cided by  the  court  below,  whether  the  offense 
charged  is  indictable. 

The  Legislature  have  given  us  their  defini- 
tion of  conspiracies,  and  abrogated  the  com- 
mon law  on  the  subject.  We  must,  therefore, 
see  whether  this  case  comes  within  the  statute. 
The  Legislature  have  said:  "If  two  or  more 
persons  shall  conspire,  either:  1.  To  commit 
any  offense;  or  2.  Falsely  and  maliciously  to 
indict  another  for  any  offense,  or  to  procure 
another  to  be  charged  or  arrested  for  any  such 
offense;  or  3.  Falsely  to  move  or  maintain  any 
suit;  or  4.  To  cheat  and  defraud  any  person 
of  any  property  by  any  means  which  are  in 
themselves  criminal;  or  5.  To  cheat  and  de- 
fraud any  person  of  any  property,  by  any 
means  which  if  executed  would  amount  to  a 
cheat,  or  to  obtaining  money  or  property  by 
false  pretenses;  or  6.  To  commit  any  act  inju- 
rious to  the  public  health,  to  public  morals,  or 
15*]  to  trade  or  commerce;  or  for  the  *perver- 
sion  or  obstruction  of  justice  or  the  due  admin- 
istration of  the  laws — they  shall  be  deemed  guil- 
ty of  a  misdemeanor;"  2.R.S.,691,sec.8;and  in 
section  9  it  is  declared  thaf'no  conspiracies,  oth- 
er than  such  as  are  enumerated  in  the  last  sec- 
tion, are  punishable  criminally."  If  the  conspir- 
acy charged  in  the  indictment  is  an  offense  un- 
der this  statute,  it  must  be  embraced  under  the 
6th  subdivision,  and  is  an  act  injurious  to  trade 
or  commerce. 

The  conspiracy  in  this  case  was  not  to  com- 
mit an  offense  within  the  meaning  of  the  stat- 
ute; the  raising  of  wages  is  no  offense — the 
conspiracy  is  the  offense,  if  any  has  been  com- 
mitted. Nor  was  the  object  to  indict  any  one; 
to  move  or  maintain  a  suit;  to  cheat  any  one 
by  criminal  means,  or  by  any  means  which,  if 
executed,  would  amount  to  a  cheat:  nor  to  ob- 
struct the  course  of  justice  or  the  administra- 
tion of  the  laws. 

The  question,  therefore,  is:  is  a  conspiracy 
to  raise  the  wages  of  journeymen  shoemakers, 
an  act  injurious  to  trade  or  commerce?  The 
words  "  trade  "  and  "  commerce  "  are  said  by 
Jacobs,  in  his  Law  Dictionary,  not  to  be  synon- 
ymous; that  commerce  relates  to  dealings  with 
foreign  nations;  trade,  on  the  contrary,  means 
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mutual  traffic  among  ourselves  or  the  buying, 
selling  or  exchange  of  articles  between  members 
of  the  same  community.  That  the  raising  of 
wages  and  a  conspiracy,  confederacy  or  mutual 
agreement  among  journeymen  for  that  purpose, 
is  a  matter  of  public  concern,  and  in  which  the 
public  have  a  deep  interest,  there  can  be  no 
doubt.  That  it  was  an  indictable  offense,  at 
common  law,  is  established  by  legal  adjudica- 
tions. In  King  v.  Journeymen  Tailors,  etc. ,  8- 
Mod.,  11,  the  defendants  were  indicted  for  a 
conspiracy  among  themselves  to  raise  their 
wages;  they  were  found  guilty  and  moved  in 
arrest,  among  other  things,  that  no  crime  ap- 
peared upon  the  face  of  the  indictment.  To 
this  the  court  answer,  that  it  is  true  that  the 
indictment  sets  forth  that  the  defendants  de- 
nied to  work  under  such  wages  as  they  demand- 
ed, but  it  was  not  for  the  denial  but  the  con- 
spiracy, they  were  indicted;  and  the  court  add 
that  a  conspiracy  of  any  kind  is  illegal,  though 
the  matter  about  which  they  conspired  might 
have  been  lawful  for  them  or  any  of  them  to 
do  *without  a  conspiracy,  and  they  refer  [*1G 
to  the  case  of  Tubwomen  v.  Brewers  of  London. 
This  case  has  been  cited  as  sound  law  by  all 
subsequent  writers  on  criminal  law.  People  v. 
Trequier,  1  Wheel.  C.  C.,  142,  was  an  indict- 
ment against  the  defendants  for  a  conspiracy 
to  cause  one  Acker  to  be  discharged  from  em- 
ployment as  a  hatter,  and  refusing  to  work  for 
their  employers  unless  they  would  discharge 
Acker,  because,  as  they  alleged,  he.  Acker, 
worked  for  "knocked  down  wages."  The 
facts  of  the  case  were  much  like  the  present,  ex- 
that  the  defendants  there  were  hatters,  and 
here  they  are  shoemakers.  The  counsel  for 
the  defendants  contended  that  the  doctrine  of 
conspiracy  was  not  applicable  in  this  country. 
The  defendants  were  convicted.  Journeymen 
may  each  singly  refuse  to  work  unless  they  re- 
ceive an  advance  of  wages,  but  if  they  do  so  by 
preconcert  or  association,  they  may  be  pun- 
ished for  a  conspiracy.  6  T.  R.,  686.  Such 
was  the  construction  of  the  common  law;  but 
in  England  the  subject  has  been  thought  suf- 
ficiently important  to  require  the  special  atten- 
tion of  the  Legislature,  and  statutes  were  en- 
acted in  the  reign  of  Edw.  VI.  and  Geo.  III., 
which  subject  workmen  conspiring  either  to 
reduce  the  time  of  labor  or  to  raise  their  wages, 
to  the  punishment  of  fine  and  imprisonment. 
I  have  found  but  few  adjudications  upon  thia 
subject;  but  precedents,  in  the  absence  of  ad- 
judications, are  some  evidence  of  what  the  law 
is.  Among  these  we  find  precedents  at  com- 
mon law  against  journeymen  for  conspiring  to 
raise  their  wages  and  lessen  the  time  of  labor, 
and  to  compel  masters  to  pay  for  a  whole  day's 
work;  against  journeymen  lamp-lighters,  for 
conspiring  to  raise  wages,  and  against  journey- 
men curriers  for  the  like  offense;  3  Chit.  Cr. 
L.,  1163,  and  n.  9;  against  salt-makers  for  con- 
spiring to  enhance  the  price  of  salt;  against 
journeymen  serge- weavers  for  refusing  to  work 
for  a  master  who  had  employed  a  man  contrary 
to  certain  rules  entered  into  by  conspiracy ; 
against  journeymen  leather-dressers  for  con- 
spiring to  induce  a  man  to  turn  a  person  out 
of  his  employment;  against  master  rope  makera 
for  conspiring  not  to  employ  journeymen  who 
had  left  their  last  master  without  his  consent. 
Some  of  these  offenses  seem  to  have  had  for 
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1 7*]  their  object  the  oppression  and  *injury 
of  an  individual;  others  were  calculated  to  in- 
jure the  public.  The  immediate  object  in  those 
cases,  as  in  this,  probably  was  to  benefit  the 
conspirators  themselves;  but  if  their  individual 
benefit  is  to  work  a  public  injury,  a  conspiracy 
for  such  an  object  is  against  the  spirit  of  the 
•common  law.  The  offense  of  conspiracy  seems 
to  have  been  left  in  greater  uncertainty  by  the 
common  law  than  most  other  offenses.  Mr. 
Chitty  states  that  all  confederacies  wrongfully 
to  injure  another  in  any  manner  are  misde- 
meanors. So  the  law  was  understood  by  this 
court.until  the  decision  of  the  case  of  Lambert  v. 
People,  9  Cow.,  578.  The  judgment  of  this  court 
was  reversed  in  that  case  by  the  casting  vote 
of  the  president  of  the  Court  for  the  Correc- 
tion of  Errors,  but  whether  on  the  ground  that 
a  conspiracy  to  defraud  an  individual  was  not 
indictable,  or  on  the  ground  that  the  indict- 
ment was  defective  in  omitting  to  state  the 
means  by  which  the  fraud  was  effected,  it  is 
impossible  from  the  report  of  the  case  to  ascer- 
tain; and  the  question  was  left  in  doubt  whether 
an  indictment  lies  for  a  conspiracy  to  produce 
a  mere  private  injury,  by  means  which  are  not 
in  themselves  criminal,  and  which  would  not 
affect  the  public  nor  obstruct  public  justice. 
That  question  was  intended  to  be  put  at  rest 
t>y  the  Revised  Statutes;  and  we  have  the  au- 
thority of  the  revisers  for  saying  that  this  is 
the  only  particular  in  which  a  departure  from 
the  common  law  doctrine  was  intended,  if,  in 
deed,  the  common  law  was  as  it  was  under- 
stood by  this  court.  See  Revisers'  Note  to  pt.  4, 
ch.  1,  tit.  6. 

Whatever  disputes  may  exist  among  politi- 
cal economists  upon  the  point,  I  think  there 
can  be  no  doubt  in  a  legal  sense,  but  what  the 
wages  of  labor  compose  a  material  portion  of 
the  value  of  manufactured  articles.  The  pro- 
ducts of  mechanical  labor  compose  a  large  pro- 
portion of  the  materials  with  which  trade  is 
carried  on.  By  trade  I  now  understand  traffic 
or  mutual  dealings  between  members  of  the 
same  community,  or  internal  trade.  Coarse 
boots  and  shoes  are  made  in  many  parts  of  our 
country;  not  for  particular  persons  who  are  to 
wear  them,  but  as  an  article  of  trade  and  com- 
merce. Probably  such  is  the  case  in  Geneva, 
18*]  where  this  offense  was  committed.  *If 
journeymen  bootmakers,  by  extravagant  de- 
mands for  wages,  so  enhance  the  price  of  boots 
made  in  Geneva,  for  instance,  that  boots  made 
elsewhere,  in  Auburn  for  example,  can  be  sold 
cheaper,  is  not  such  an  act  injurious  to  trade? 
It  is  surely  so  to  the  trade  of  Geneva  in  that 
particular  article,  and  that  I  apprehend  is  all 
that  is  necessary  to  bring  the  offense  within  the 
statute.  It  is  important  to  the  best  interests  of 
society  that  the  price  of  labor  be  left  to  regu- 
late itself,  or  rather,  be  limited  by  the  de- 
mand for  it.  Combinations  and  confederacies 
to  enhance  or  reduce  the  prices  of  labor,  or  of 
any  articles  of  trade  or  commerce,  are  inju- 
rious. They  may  be  oppressive  by  compelling 
the  public  to  give  more  for  an  article  of  neces- 
sity or  of  convenience  than  it  is  worth;  or,  on 
the  other  hand,  of  compelling  the  labor  of  the 
mechanic  for  less  than  its  value.  Without  any 
officious  and  improper  interference  on  the  sub- 
ject, the  price  of  labor  or  the  wages  of  mechan- 
ics, will  be  regulated  by  the  demand  for  the 
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manufactured  article,  and  the  value  of  that 
which  is  paid  for  it;  but  the  right  does  not  exist 
either  to  enhance  the  price  of  the  article  or  the 
wages  of  the  mechanic  by  any  forced  and  arti- 
ficial means.  The  man  who  owns  an  article  of 
trade  or  commerce  is  not  obliged  to  sell  it  for 
any  particular  price.  Nor  is  the  mechanic 
obliged  by  law  to  labor  for  any  particular 
price  He  may  say  that  he  will  not  make 
coarse  boots  for  less  than  $1  per  pair ;  but 
he  has  no  right  to  say  that  no  other  me- 
chanic shall  make  them  for  less.  The  cloth 
merchant  may  say  that  he  will  not  sell  his 
goods  for  less  than  so  much  per  yard,  but  has 
no  right  to  say  that  any  other  merchant  shall 
not  sell  for  a  less  price.  If  one  individual  does 
not  possess  such  a  right  over  the  conduct  of 
another,  no  number  of  individuals  can  pos- 
sess such  a  right.  All  combinations,  there- 
fore, to  effect  such  an  object  are  injurious, 
not  only  to  the  individual  particularly  op- 
pressed, but  to  the  public  at  large.  In  the 
present  case,  an  industrious  man  was  driven 
out  of  employment  by  the  unlawful  measures 
pursued  by  the  defendants,  and  an  injury 
done  to  the  community,  by  diminishing  the 
quantity  of  productive  labor  and  of  internal 
trade.  In  so  far  as  the  individual  sustains  an 
injury,  the  remedy  by  indictment  is  taken 
away  by  our  *Re vised  Statutes  and  the  [*19 
sufferer  is  left  to  his  action  on  the  case  ;  but 
in  so  far  as  the  public  are  concerned,  in  the 
embarrassment  to  trade  by  the  discouragement 
of  industry,  the  defendants  are  liable  to  pun- 
ishment by  indictment. 

If  combinations  of  this  description  are  law- 
ful in  Geneva,  they  are  so  in  every  other  place. 
If  the  bootmakers  may  say  that  boots  shall  not 
be  made  for  less  than  $1  per  pair,  it  is  optional 
with  them  to  say  that  $10  or  even  $50  shall  be 
paid,  and  no  man  can  wear  a  pair  of  boots 
without  giving  such  price  as  the  journeymen 
bootmakers  may  choose  to  require.  This,  I 
apprehend,  would  be  a  monopoly  of  the  most 
odious  kind.  The  journeymen  mechanics 
might,  by  fixing  their  own  wages,  regulate  the 
prices  of  all  manufactured  articles,  and  the 
community  be  enormously  taxed.  Should  the 
journeymen  bakers  refuse  to  work,  unless  for 
enormous  wages,  which  the  master  bakers  could 
not  afford  to  pay,  and  should  they  compel  all 
the  journeymen  in  a  city  to  stop  work,  the 
whole  population  must  be  without  bread.  So 
of  journeymen  tailors,  or  mechanics  of  any  de- 
scription. Such  combinations  would  be  produc- 
tive of  derangement  and  confusion,  which  cer- 
tainly must  be  considered  "injurious  to  trade." 
Such  consequences  would  follow  were  such 
combinations  universal.  It  is  true,  that  no 
great  danger  is  to  be  apprehended  on  account 
of  the  impracticability  of  such  universal  com- 
binations. But  if  universally  or  even  gener- 
ally entered  into,  they  would  be  prejudicial  to 
trade  and  to  the  public;  they  are  wrong  in 
each  particular  case.  The  truth  is,  that  indus- 
try requires  no  such  means  to  support  it.  Com- 
petition is  the  life  of  trade.  If  the  defendants 
cannot  make  coarse  boots  for  less  than  $1  per 
pair,  let  them  refuse  to  do  so;  but  let  them  not 
directly  or  indirectly  undertake  to  say  that 
others  shall  not  do  the  work  for  a  less  price.  It 
may  be  that  Pennock,  from  greater  industry  or 
greater  skill,  made  more  profit  by  making  boots 
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at  75  cents  per  pair  than  the  defendants  at  $1. 
He  had  a  right  to  work  for  what  he  pleased. 
His  employer  had  a  right  to  employ  him  for 
such  price  as  they  could  agree  upon.  The  in- 
terference of  the  defendants  was  unlawful;  its 
tendency  is  not  only  to  individual  oppression, 
but  to  public  inconvenience  and  embarrass- 
ment. 

2O*]      *I  am  of  opinion  that  the  offense  is  in- 
dictable, and   the  judgment  of   the  General 
Sessions  of  Ontario  Co.  should  be  reversed, 
and  that  a  venire  de  novo  should  issue. 
Judgment  accordingly. 

Overruled— 60  How.  Pr..  174. 

Limited— 2  Daly,  3. 

Explained— 9  Abb.  N.  C.,  399. 

Approved-41  Am.  Rep.,  173  (46  Mich.,  452). 

Cited  in-4Denio.  353;  2  N.  Y.,  15  (49  Am.  Dec., 
365) ;  68  N.  Y.,  565  (23  Am.  Rep.,  194) ;  2  Lans.,  344 ;  10 
Bos.,  688 :  4  Alb.  L.  J.,  38 ;  1  Low.,  268 ;  75  Mo.,  589 ; 
47  Am.  Dec..  260 ;  8  Am.  Rep.,  167  (68  Pa.  St.,  188). 


SPEAR  v.  CRAWFORD. 

Joint  Stock  Company — Liability  of  Subscriber 
for  the  Company's  Debts — Illegal  Acts  of  the 
Company,  no  Bar  to  Recovery  against  Stock- 
holder— Powers  of  Harlaem  Canal  Company. 

Where,  by  the  terms  of  the  charter  of  a  joint 
stock  company,  stockholders  are  liable  in  their  indi- 
vidual capacities  for  the  payment  of  all  debts  con- 
tracted by  the  company  to  the  nominal  amount  of 
stock  held  by  them  respectively,  a  party  who  sub- 
scribes for  a  certain  number  of  shares  of  the  stock 
is  liable  for  debts  of  the  company  to  the  nominal 
amount  of  the  stock  subscribed  by  him, although  he 
has  not  paid  in  any  part  of  his  subscription,  or  done 
any  act  whatever  as  a  stockholder  of  the  company. 

The  Harlaem  Canal  Company  were  not  confined  in 
their  purchases  of  land  to  the  mere  thread  of  the 
canal ;  and  whether  lawful  or  not  to  divide  the  ex- 
cess ol  lands  purchased  by  them  among:  the  stock- 
holders, a  stockholder,  when  sued  by  a_  creditor, 
cannot  allege  that  or  any  other  illegality  in  the  acts 
of  the  company  in  bar  of  a  recovery  against  him- 
self. Such  illegal  acts  do  not,  per  se,  work  a  for- 
feiture. 

Citations— 9  Johns.,  217 ;  1  Cai.  Cas.,  86 ;  14  Johns., 
238 ;  16  Mass.,  94. 

TERROR  from  the  Superior  Court  of  the  City 
JU  of  N.  Y.  Crawford  sued  Spear  in  the 
court  below,  as  a  stockholder  of  the  Harlaem 
Canal  Co,  to  recover  the  nominal  amount  of 
stock  held  by  Spear,  in  part  satisfaction  of  a 
demand  Crawford  held  against  the  company; 
alleging  that  Spear  was  a  stockholder  to  the 
amount  of  16  shares  of  stock  of  $50  each.  The 
action  was  founded  on  the  9th  section  of  the 
Act  incorporating  the  Harlaem  Canal  Co., 
Stat.  of  1826,  p.  369,  by  which  it  is  enacted 
that  the  stockholders  of  the  Corporation  shall 
be  holden  in  their  individual  capacities  re- 
sponsible, jointly  and  severally,  for  the  pay- 
ment of  all  debts  contracted  by  the  Co.,  to  the 
nominal  amount  of  stock  held  by  such  stock- 
holders respectively;  and  any  person  having 
any  demand  against  the  Co.,  may  sue  any 
stockholder  singly,  or  any  two  or  more  stock- 
holders jointly,  and  recover  in  any  court  hav- 
ing cognizance  thereof;  providing,  however, 
that  such  suit  shall  not  be  maintained  without 


NOTE.— Corporations — Liability  of  stockholder — 
Of  subscriber  to  capital  stock.  In  connection  with 
the  above  case  of  Spear  v.  Crawford,  see  Lathrop  v. 
Kneeland,  46  Barb.,  432;  Statutes  in  the  various 
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proof  *that  such  demand  had  been  pre-  [*2 1 
sented  to  the  proper  officer  of  the  Co.  for 
payment,  and  the  payment  thereof  neglected 
or  refused;  and  providing  also  that  the  Corpora- 
tion shall  be  liable  to  be  prosecuted  as  a  cor- 
poration for  any  such  demand.  On  the  trial 
of  the  cause  the  plaintiff  proved  a  debt  against 
the  Co.  to  the  amount  of  $3,060,  a  demand  of 
payment  of  the  Co.  and  refusal,  and  notice 
thereof  and  demand  of  the  defendant  before 
suit  brought.  He  also  proved  a  subscription 
by  the  defendant  to  the  capital  stock  of  the 
Co.  to  the  amount  of  16  shares,  attached  to  a 
paper  headed  "  subscriptions  for  the  capital 
stock  of  the  Harlaem  Canal  Company;"  which 
paper  recited  the  obtaining  of  the  Act  of  Incor- 
poration of  the  Co.,  with  a  capital  of  $550,000; 
that  the  Co.  had  purchased  lands  over  which 
the  canal  and  streets  must  pass,  and  also  5,500 
building  lots,  with  many  valuable  buildings, 
and  other  improvements  thereon;  and  after 
setting  forth  many  advantages  which  must  ac- 
crue from  the  enterprise,  offers  for  subscrip- 
tion the  capital  stock  of  the  Co.,  and  the  con- 
ditions upon  which  the  same  would  be  received ; 
as  thus:  1.  The  canal  to  be  made  free  of  ex- 
pense to  subscribers;  2.  The  capital  stock  to 
be  divided  into  11,000  shares,  of  $50  each;  the 
ground,  which  it  was  alleged  had  been  laid 
out  into  lots,  to  be  divided  among  the  subscrib- 
ers, so  that  each  subscriber  should  be  entitled 
to  and  receive  one  lot  for  every  two  shares 
subscribed  and  paid  for;  the  lots  to  be  divided 
among  the  subscribers  by  lot,  and  the  same  to 
be  conveyed  by  deed,  as  soon  as  the  division 
should  be  made;  and  3.  As  soon  as  a  sufficient 
amount  of  stock  should  be  subscribed  to  justi- 
fy the  commencement  of  the  work,  10  per 
cent,  thereof  to  be  paid  to  the  three  individuals 
named:  to  be  by  them  paid  over,  on  account 
of  the  land  and  expenditures  of  the  canal,  as 
the  work  should  progress,  and  the  balance  of 
the  subscriptions  in  installments.  Then  fol- 
lows the  subscription,  in  these  words:  "  We, 
the  subscribers,  do  severally  agree  to  take  the 
shares  by  us  severally  subscribed  in  the  Har- 
laem Canal  Company."  To  which  the  name 
of  the  defendant,  for  16  shares,  was  subscribed. 
The  secretary  of  the  Co.,  who  was  called  as  a 
witness  on  the  part  of  the  plaintiff,  on  his 
cross-examination,  testified  that  the  defendant 
never  had,  to  his  knowledge,  met  *with  [*22 
the  stockholders,  or  done  any  act  to  make  him 
a  stockholder,  other  than  the  signing  of  the 
subscription  paper;  that  there  was  no  evidence 
of  his  being  a  stockholder  on  the  books  of  the 
Co.,  except  the  subscription  book  or  paper,  and 
excepting  also  that  the  defendant's  name  was 
always  included  among  the  other  stockholders, 
in  the  statements  of  the  stockholders  of  the 
Co.  He  had  paid  no  installment,  although 
witness  had  put  a  notice  for  him  into  the  post- 
office;  never  had  personally  applied  to  him, 
and  had  never  heard  him  declare  that  he  was 
not  a  stockholder.  The  plaintiff  rested,  and 
the  defendant  moved  for  a  nonsuit,  on  the  fol- 
lowing grounds  :  1.  That  the  plaintiff  had 
failed  to  establish  his  case,  which  he  should 
have  done  in  the  same  manner  in  which  the 
Co.  would  have  been  obliged  to  establish  their 
case,  had  the  suit  been  by  them  against  the 
stockholder;  2.  That  the  mere  subscription  of 
the  defendant,  by  its  terms,  did  not  make  him 
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a  stockholder;  3.  That  the  contract  between 
the  plaintiff  and  the  Co.  (which  was  for  the 
sale  and  purchase  of  a  tract  of  land)  was  in 
violation  of  the  charter  of  the  Co.,  which  al- 
lows the  purchase  and  sale  of  such  lands  only 
as  are  necessary  for  the  construction  of  their 
works,  and  that  such  contract  was  not  binding 
upon  the  defendant;  4.  That  the  subscription 
of  the  defendant,  under  the  conditions  annexed 
thereto,  was  void;  5.  That  the  whole  agree- 
ment was  contrary  to  the  charter,  in  relation 
to  conveying  and  holding  real  property;  and 
6.  That  it  was  contrary  to  the  Act  Prohibiting 
Lotteries,  the  agreement  being  virtually  a  lot- 
tery, with  prizes  of  different  value.  The  mo- 
tion fora  nonsuit  was  denied.  The  defendant 
then  called  the  treasurer  of  the  Canal  Co., who 
testified  that  the  defendant  had  never  attended 
any  meeting  of  thestockholders.or  in  any  way 
acted  as  a  stockholder.  He  further  testified 
that  the  land  deeded  by  the  plaintiff  to  the 
Co.  (which  was  the  consideration  of  the  indebt- 
edness to  the  plaintiff)  was  necessary  to  con- 
struct the  canal  which  goes  through  the  center 
of  it;  the  plaintiff's  dwelling-house  was  on  the 
land  sold  the  Co.,  and  on  the  line  of  the  canal, 
and  was  necessary  to  be  removed.  The  de- 
fendant also  offered  to  give  in  evidence  vari- 
ous deeds  of  quantities  of  lands  purchased  and 
held  by  the  Co.,  alleged  to  be  unnecessary  for 
23*]  *the  making  of  the  canal  and  its  basins, 
as  contemplated  by  the  Act  incorporating  the 
Co. ;  which  evidence  was  objected  to,  and  the 
objection  sustained.  The  plaintiff  had  a  ver- 
dict, and  the  defendant  having  excepted  to 
the  decisions  made  on  the  trial,  sued  out  a  writ 
of  error. 

Mr.  J.  Prescott  Hall,  for  the  plaintiff  in 
error. 

Mr.  J.  Anthon,  for  the  defendant  in  error. 

By  tfie  Court,  Sutherland,  J.  The  1st  sec- 
tion of  the  Act  creates  the  applicants  for  the 
charter,  and  such  other  persons  as  then  are  or 
may  thereafter  be  associated  with  them,  a 
body  corporate  and  politic  in  prcesenti,  with- 
out any  condition  precedent  to  be  performed 
by  them.  The  5th  section  limits  the  capital  to 
$350,000,  which,  by  a  subsequent  Act,  is  ex- 
tended to  $550,000,  to  be  divided  into  shares 
of  $50  each  ;  and  authorizes  the  directors  to 
demand  from  th.e  stockholders  all  sums  of 
money  by  them  subscribed,  at  such  time  and 
in  such  proportions  as  they  shall  see  fit.  The 
promise  of  the  defendant  and  the  other  sub- 
scribers, although  it  is  in  form  to  take  the 
shares  subscribed  by  them  respectively,  is,  un- 
doubtedly (when  taken  in  connection  with 
what  precedes  it,  and  with  the  Act  of  Incorpo- 
ration, which  is  there  referred  to  and  in  part 
recited),  a  promise,  not  only  to  take  the  shares, 
but  to  pay  for  them — to  take  them  upon  the 
terms  and  conditions  set  forth  in  the  subscrip- 
tion paper  ;  and  the  Corporation  could,  un- 
doubtedly, in  the  appropriate  form  of  action, 
and  upon  a  declaration  containing  the  neces- 
sary averments,  have  enforced  payment  of  the 
subscription  price  of  the  shares  from  the  sub- 
scribers. In  the  case  of  Turnpike  Road  v.  Hur- 
tin,  9  Johns.,  217,  the  general  doctrine  was  es- 
tablished, that  an  action  would  lie  against  a 
stockholder  of  a  turnpike  corporation,  at  the 
suit  of  the  Corporation,  on  his  promise  in  writ- 
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ing  to  pay  for  the  shares  for  which  he  had 
subscribed  ;  and  the  decision  of  the  Court  of 
Errors,  in  Jenkins  v.  Turnpike  Co.,  1  Cai.  Cas., 
86,  was  not  considered  as  conflicting  with  that 
opinion. 

*The  same  doctrine  was  reiterated  in  [*24 
the  subsequent  case  of  Cotton  Manufactory  v. 
Davis,  14  Johns.,  238.  That  was  an  action  of 
assumpsit,  upon  the  defendant's  subscription 
for  the  stock  of  the  Co. ;  and  the  court  said, 
that  since  the  case  of  Hurtin,  the  question 
whether  an  action  would  lie,  in  such  a  case, 
ought  to  be  considered  as  at  rest.  It  was  re- 
marked by  the  court,  that  there  was  a  consid- 
eration appearing  on  the  face  of  the  subscrip- 
tion; that  it  was  a  promise  to  pay  $100  for 
each  share  of  stock  set  opposite  the  defend- 
ant's name;  and  that  it  was  to  be  intended  that 
the  defendant  had  become  a  stockholder  to- 
that  amount.  In  Glass  Co.  v.  Dewey,  16  Mass., 
94,  the  same  general  principle,  that  a  subscrib- 
er to  the  stock  of  the  incorporated  company 
may  be  compelled  to  pay  the  subscription 
price,  was  held  by  the  whole  court;  and  the 
objection  was  there  taken,  that  the  defendant 
was  not  a  stockholder,  or  member  of  the  Cor- 
poration, because  he  had  no  certificate  for  the 
shares  subscribed  by  him;  to  which  it  was  an- 
swered by  Ch.  J.  Parker,  that  the  subscribers 
would  not  lose  their  right  for  want  of  certif- 
icates, and  that  a  Court  of  Chancery  would 
compel  the  Corporation,  should  they  refuse  to- 
give  them.  It  is  true  that  none  of  these  cases 
decide  the  precise  point,  that  the  mere  fact  of 
subscribing  to  the  stock  of  an  incorporated 
company,  constitutes  such  subscriber  a  stock- 
holder. But  they  do  decide  that  such  sub- 
scription puts  it  in  his  power  to  become  a 
stockholder,  in  the  broadest  and  most  unquali- 
fied sense  of  the  term,  by  compelling  the  Cor- 
poration to  give  him  the  legal  evidence  of  hia 
being  a  stockholder,  upon  his  complying  with 
the  terms  of  the  subscription;  and  on  the  oth- 
er hand,  that  it  puts  it  in  the  power  of  the 
Corporation  to  compel  him  to  pay  for  the 
shares  subscribed  by  him,  and  thereby  to  be- 
come a  stockholder  to  that  amount.  Neither 
party,  therefore,  can  escape  from  the  obliga- 
tions created  by  the  subscription,  without  the 
consent  of  the  other;  and  I  am  inclined  to 
think  that  this  state  of  things  is  sufficient  to- 
constitute  the  subscribers  stockholders,  within 
the  meaning  of  the  term,  as  used  in  the  9th 
section  of  this  Act,  where  the  rights  of  third 
persons  are  concerned.  It  was  the  policy  of 
the  Act  to  give  to  the  creditors  of  the  Corpora- 
tion the  security  of  the  individual  members 
thereof,  and  persons  *dealing  with  the  [*25 
Co.  have  a  right  to  look  to  the  subscription 
for  the  stock,  as  one  means  of  determining 
who  the  stockholders  are.  As  long  as  the  re- 
lations subsisting  between  the  subscribers  and 
the  Corporation  are  such  that  the  Corporation 
can  compel  them  to  pay  for  their  stock,  it 
seems  to  me  the  policy  of  the  Act  requires  that 
they  should  be  considered  stockholders.  Any 
other  construction  would  put  it  in  the  power 
of  the  Corporation  to  collude  with  the  sub  - 
scribers  and  defraud  the  creditors,  to  a  certain 
extent,  of  the  benefit  of  this  provision  of  the 
statute. 

The  other  grounds  upon  which  the  defend 
ant  objected  to  the  plaintiff's  recovery,  and 
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moved  for  a  nonsuit,  were  also  properly  over 
ruled.  The  Corporation  had  a  right  to  pur- 
chase the  land  from  the  plaintiff,  by  which  the 
debt  to  him  accrued.  They  are  not  restricted 
by  their  charter  to  the  purchase  of  the  mere 
thread  of  the  canal.  In  this  case  the  canal  was 
laid  through  the  center  of  the  land  purchased 
from  the  plaintiff,  destroying  his  dwelling- 
house.  A  mere  passage  for  the  canal  could 
not,  under  such  circumstances,  be  expected  to 
be  purchased,  and  a  reasonable  discretion  was 
vested  in  the  Corporation,  which,  in  this  case, 
certainly  does  not  appear  to  have  been  abused. 
The  4th  section  of  the  Act  seems  to  contem- 
plate the  possession  by  the  Corporation  of  real 
estate  beyond  the  absolute  necessities  of  the 
Co.,  for  the  mere  purpose  of  making  a  canal; 
and  from  the  very  nature  of  the  case,  it  must 
have  been  foreseen  that  the  precise  quantity 
required,  without  any  excess,  could  not,  prob- 
ably, be  obtained. 

Whether  the  manner  of  distributing  or  di- 
viding this  excess  among  the  stockholders,  as 
set  forth  in  the  project  of  the  Corporation,  was 
lawful  and  proper  or  not,  does  not  appear  to  me 
to  be  material.  Admitting  it  to  be  unlawful, 
it  would  not  render  the  subscription  of  the 
stockholders  void.  The  property  would  still 
belong  to  the  Co.,  and  might  be  divided  or  dis- 
posed of  in  any  other  lawful  manner.  It  did 
not  work  a  forfeiture,  and  the  defendant,  I  ap- 
prehend, cannot,  as  against  the  plaintiff,  avail 
himself  of  any  merely  unlawful  act  of  the  Cor- 
poration, either  designed  or  fully  consum- 
mated. 

On  the  whole,  I  think  the  judgment  of  the  Su- 
perior Court  should  be  affirmed. 

Distinguished— 14  N.  Y.,  345. 

Cited  in— 3  Sandf.  Ch.,  495;  2  N.  Y.,  343 ;  10  N.  Y., 
566 ;  16  N.  Y.,  459,  n.:  64  N.  Y..  606 ;  90  N.  Y..  359 ;  4 
Hun,  138 ;  24  Hun,  543 ;  10  Barb.,  268 ;  17  Barb.,  574 ; 
21  Barb.,  64, 544 ;  46  Barb.,  438 ;  4  Bos.,  417  ;  24  How. 
U.  8.,  283 :  2  Dill.,  107 ;  101  Mass.,  395 ;  69  111.,  505 ;  37 
Ohio  St.,  344 ;  6  Am.  Rep.,  359  (35  Md.,  15):  37  Am. 
Hep.,  214  (54  Iowa,  425);  41  Am.  Rep.,  519  (37  Ohio  St.. 
356). 
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Bill  of  Lading — Parol  Evidence  to  Vary  Terms 
— Fraud. 

Parol  evidence  is  inadmissible  to  vary  the  terms 
or  legal  import  of  a  bill  of  lading  free  of  ambiguity; 
and  it  was  accordingly  held,  where  a  clean  bill  of 
lading,  which  imports  that  the  goods  are  stowed 
under  deck,  was  given,  that  parol  evidence  of  an 
ageement  by  the  vendor  of  goods  that  they  might 
be  stowed  on  deck  could  not  legally  be  received, 
even  in  an  action  by  the  vendor  against  the  pur- 
chaser for  the  price  of  the  goods,  although  the 
foods  were  lost  in  consequence  of  then-  stowage  on 
eck. 

It  seems,  however,  that  had  it  appeared  in  the  bill 
of  exceptions  that  the  defendant  had  insisted  that 
the  bill  of  lading  was  obtained  by  fraud,  and  that 
question  had  been  submitted  to  and  passed  upon  by 


NOTE.— Evidence — Parol,  inadmissible  to  contradict 
or  vary  the  terms  of  a  written  contract — Exceptions 
Ambiguity— Mistake  of  fact.  For  a  full  discussion, 
see  Jackson  v.  Bowen,  1  Cai.,  358,  note.  See,  gen- 
erally, Murry  v.  Bethune,  1  Wend.,  191,  note ; 
Maynard  v.  Beardsley,  7  Wend.,  560,  note ;  M'Kins- 
try  v.  Pearsall,  3  Johns.,  319,  note;  Clark  v.  Henry,  2 
Cow.,  324,  note ;  Sears  v.  Brink,  3  Johns.,  210,  note ; 
Jackson  v.  Root,  18  Johns.,  60,  note ;  Jackson  v. 
Hasbrouck,  12  Johns.,  192,  note;  Thomas  v.  M'Daniel, 
14  Johns.,  185,  note;  Bowen  v.  Bell,  20  Johns.,  338, 
note ;  Jackson  v.  Todd,  3  Johns.,  300,  note. 
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the  jury  and  a  verdict  found  for  the  defendant,  a 
judgment  rendered  upon  such  verdict  would  have 
been  sustained. 

Citations— 7   Mass.,   297 ;   Abb.   Ship.,  218,  249 ;  8 
Johns..  189. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Creery  sued  Holly  in  the  court 
below  to  recover  the  balance  of  the  value  of 
a  quantity  of  wrought  iron,  ordered  by  the  de- 
fendant to  be  shipped  from  Baltimore  toN.  Y. 
The  plaintiff  proved  the  shipment  of  90  barrels 
of  wrought  iron  at  Baltimore  on  board  a 
schooner,  and  produced  a  clean  bill  of  lading, 
received  on  shipping  the  goods,  signed  by  the 
mate  of  the  vessel,  setting  forth  that  the  90 
barrels  of  iron  were  shipped  in  good  order  and 
well  conditioned,  and  to  be  delivered  in  like 
good  order  and  well  conditioned  (the  dangers 
of  the  sea  only  excepted)  to  David  Holly  (the 
defendant  in  the  cause)  or  his  assigns,  on  pay- 
ing freight.  The  plaintiff  proved  the  amount 
due,  and  rested.  The  defendant  then  offered 
to  prove  a  parol  agreement  between  the  plaint- 
iff and  the  master  of  the  vessel,  that  notwith- 
standing the  bill  of  lading,  the  goods  in  ques- 
tion should  be  shipped  on  deck;  that  the  goods 
were  accordingly  shipped  on  deck,  and  that 
the  master.encountering  a  storm  on  the  passage 
to  N.  Y.,  threw  the  90  barrels  of  iron  over- 
board, whereby  they  were  totally  lost  ;  and 
that  the  under  deck  load  arrived  safely.  This 
evidence  was  objected  to  by  the  plaintiff,  the 
objection  was  overruled,  and  the  plaintiff  ex- 
cepted. The  defendant  then  proved  an  agree- 
ment between  the  agent  of  a  line  of  packets  to 
which  the  schooner  belonged  and  the  plaintiff 
to  take  on  the  deck  of  the  schooner  a  lot  of 
iron  in  barrels  for  transportation  to  N.  Y. ,  and 
*that  the  freight  of  the  iron  was  less  than  [*27 
it  would  have  been  had  it  been  placed  under 
the  hatches.  The  goods  were  accordingly 
shipped,  and  on  the  day  succeding  their  ship- 
ment, the  clerk  of  the  plaintiff  came  on  board 
the  schooner  with  clean  bills  of  lading  prepared, 
which  were  signed  by  the  mate,  without  insert- 
ing therein  that  the  goods  were  to  be  stowed  on 
deck,  although  that  they  should  be  so  stowed 
was  spoken  of  by  the  mate  and  plaintiff's  clerk. 
The  mate  proved  that  when  the  schooner  sailed 
from  Baltimore,  he  considered  her  perfectly  safe 
— not  at  all  carelessly  loaded  or  overloaded.  The 
plaintiff  proved, on  his  part,  that  it  was  custom- 
ary and  well  known  to  all  who  shipped  goods 
in  the  line  of  packets  to  which  the  schooner  be- 
longed, that  although  a  clean  bill  of  lading  is 
given,  the  captain  stows  the  article  mentioned 
in  the  bill  on  deck  or  under  deck,  as  best  suits 
his  stowage,  he  taking  the  responsibility  if  jet- 
tison occurs  as  to  an  article  that  ought  to  be 
under  deck.  The  plaintiff  also  proved  that 
when  the  bill  of  lading  does  not  state  that  the 
goods  are  on  the  deck,  it  is  understood,  accord- 
ing to  the  custom  of  merchants,  that  the  goods 
have  been  stowed  under  deck;  and  if  the  goods 
are  on  deck,  the  captain  and  shippers  assume 
the  risk.  It  appeared  on  the  trial  that  the  iron 
was  thrown  overboard  in  a  storm.  The  jury, 
under  the  charge  of  the  court,  found  a  verdict 
for  the  defendant,  on  which  judgment  was  en- 
tered. The  plaintiff  sued  out  a  writ  of  error. 
Mr.  J,  Anthon,  for  plaintiff  in  error,  insist- 
ed that  the  plaintiff,  having  shipped  the  goods 
according  to  the  defendant's  orders,  and  pro- 
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cured  a  clean  bill  of  lading,  importing,  accord- 
ing to  mercantile  usage,  that  the  goods  were 
stowed  under  deck,  and  transmitted  it  to  the 
defendant,  was  entitled  to  recover  the  price  of 
the  goods.  Parol  proof  was  inadmissible  to 
vary  the  import  of  the  bill  of  lading.  Barber 
v.  Brace,  3  Day,  Cas.,  10.  Such  evidence  could 
not  have  been  received  in  an  action  by  the  de- 
fendant against  the  master  of  the  vessel.  The 
plaintiff,  in  making  the  shipment,  acted  as  the 
agent  of  the  defendant,  and  all  that  could  be 
required  of  him  was  so  to  conduct  the  business 
as  to  enable  the  defendant  to  receive  the  goods 
on  their  arrival,  or  recover  the  value  in  case  of 
loss. 

28*|  *Mr.  C.  V.  S.  Kane,  for  defendant 
in  error,  admitted  that  as  between  the  plaintiff 
and  the  master  of  the  vessel,  the  technical  rule 
of  law  would  apply,  that  the  bill  of  lading  was 
conclusive,  and  that  its  legal  import  could  not 
be  varied  by  parol  proof,  unless  fraud  was 
shown;  but  he  insisted  that  principle  was  not 
applicable  as  between  the  parties  to  this  suit. 
The  plaintiff  was  bound  to  ship  the  goods  ac- 
cording to  the  usual  and  customary  mode  of 
shipment;  instead  of  doing  which  he  violated 
his  duty  by  agreeing  they  might  be  stowed  on 
deck,  and  in  consequence  thereof  the  loss  hap- 
pened. Had  the  defendant  procured  an  insur- 
ance according  to  the  bill  of  lading,  his  policy 
could  not  have  been  enforced.  The  proof  of 
the  agreement  of  the  plaintiff  to  have  the  goods 
stowed  dn  deck,  did  not  contradict  or  vary  any 
written  contract  between  the  defendant  and  the 
plaintiff,  and  it,  therefore,  was  not  inadmissible 
in  a  suit  between  them;  nor  would  it  have  been 
inadmissible  even  in  an  action  against  the  mas- 
ter, for  it  would  have  shown  fraud  in  the  pro- 
curing of  the  bill  of  lading.  The  case  of  Bar- 
ber v.  Brace,  cited  on  the  other  side,  was  an  ac- 
tion against  ship-owners  for  loss  by  negligence 
in  stowing  goods  on  deck  which  were  thrown 
overboard.  There  was  a  clean  receipt  given 
for  the  goods,  yet  the  defendants  were  per 
mitted  to  show  that  the  goods  were  stowed  on 
deck  by  the  parol  consent  of  the  plaintiff ;  and 
the  defendants  had  a  verdict,  which  the  court 
refused  to  set  aside.  The  doctrine  of  agency 
has  no  application  to  this  case. 

By  the  Court,  Nelson,  J.  The  bill  of  lading 
is  the  written  evidence  of  the  contract  between 
the  owner  of  the  goods  and  the  master  or  own- 
er of  the  vessel  for  the  carriage  and  delivery  of 
the  goods  at  a  certain  freight,  when  sent  by 
sea  or  other  public  waters.  The  master  usually 
keeps  a  copy  of  it ;  whether  he  did  so  in  this 
case  does  not  appear.  One  of  the  bills  is  usu- 
ally forwarded  to  the  consignee,  whether  agent 
or  vendee.  The  consignee,  on  receipt  of  the 
bill  of  lading,  signed  by  the  master  of  the  ves- 
sel, upon  the  strength  of  it  not  unfrequently 
insures  the  goods,  sells  or  pledges  them  for 
money;  and  the  indorsement  upon  the  back  of 
the  bill  will  transfer  the  title  to  the  goods,  or 
29*]  at  least  all  that  belongs  to  the  *indorser. 
In  a  word,  every  disposition,  it  seems,  may  be 
made  of  the  property  by  means  of  the  bill  of 
lading,  that  might  be  made  if  the  consignee  had 
the  actual  possession  of  the  goods  ;  the  deliv- 
ery on  board  of  the  vessel  and  transmission  of 
the  bill  of  lading  being  a  virtual  delivery  of 
the  goods  to  the  consignee. 
S2G 


It  is  obvious  from  the  use  of  the  bill  of  lad- 
ing in  the  management  and  disposition  of  the 
property,  and  the  confidence  given  to  it,  that 
it  should  be  considered  high  evidence  of  the 
truth  of  what  appears  upon  its  face.  It,  how- 
ever, should  receive  a  reasonable  interpretation, 
and  like  other  written  instruments,  evidence 
aliunde  may  sometimes  be  necessary  properly 
to  understand  its  contents,  and  adjust  the 
rights  of  the  parties  to  it.  The  case  of  Barrett 
v.  Rogers,  1  Mass.,  297,  is  an  instance  where 
explanation  was  admitted.  There  the  bills 
were  in  the  usual  form  for  the  delivery  of  three 
cases  of  velvets,  and  acknowledged  the  receipt 
of  them  in  good  order.  The  suit  was  against 
the  master,  on  the  ground  that  they  had  been 
damaged  in  the  carriage.  The  judge  admitted 
evidence  as  to  the  condition  of  the  goods  when 
delivered  on  board,  and  stated  to  the  jury  that 
the  bill  was  not  conclusive  upon  the  defendant 
that  they  were  then  in  good  order.  Sedgwick, 
J.,  in  delivering  the  opinion  of  the  court,  said 
that  a  bill  of  lading  is  an  instrument  of  a  nature 
to  command  great  regard,  and  imposing  a  pro- 
portional obligation  upon  those  who  are  bound 
for  the  execution  of  the  responsibility  which  it 
assumes,  there  can  be  no  doubt ;  but  this  re- 
sponsibility must  have  reasonable  limits,  which 
must  be  determined  by  the  nature  of  the  sub- 
ject-matter. If  the  property  to  be  transported, 
and  which  was  declared  to  be  "in  good  order," 
was  in  all  parts  open  to  inspection,  and  no 
fraud  or  imposition  was  practiced,  it  might  be 
unreasonable  to  say  that  no  evidence  should  be 
admitted  to  prove  that  it  was  not  in  good  order. 
The  same  principle  is  stated  by  Abbott,  on  Ship- 
ping, 249,  and  it,  undoubtedly,  implies  that  as  a 
general  rule  parol  evidence  is  not  admissible  to 
vary  the  contents  of  the  instrument.  If  the  bill 
of  lading  contains  the  contract  between  the  par- 
ties, then  it  necessarily  follows  that  parol  evi- 
dence can  only  be  admitted  upon  the  rule  of 
evidence  applicable  to  written  instruments. 
That  it  is  so  to  be  Considered,  is  apparent  [*3O 
from  an  inspection  of  it,  and  is  conceded  by 
approved  authorities.  This  is  also  evinced  by 
the  alterations  that  have  frequently  been  made 
in  the  clause  containing  the  qualification  of  the 
masters  and  owner's  liability.  Abb.,  Ship.,  218. 

It  is  true  in  this  case  that  nothing  is  said  in 
the  bill  as  to  the  manner  of  stowing  away  the 
goods,  whether  on  or  under  the  deck ;  but  the 
case  concedes  that  the  legal  import  of  the  con- 
tract, as  well  as  the  understanding  and  usage 
of  merchants,  impose  upon  the  master  the  duty 
of  putting  them  under  deck,  unless  otherwise 
stipulated;  and  if  such  is  the  judgment  of  the 
law  upon  the  face  of  the  instrument,  parol  evi- 
dence is  as  inadmissible  to  alter  it  as  if  the  duty 
was  stated  in  express  terms.  It  was  a  part  of 
the  contract.  8  Johns.,  189.  It  seems  tome 
it  would  be  extremely  dangerous,  and  subject 
to  the  full  force  of  every  objection  that  ex- 
cludes the  admission  of  this  species  of  evidence, 
to  permit  any  stipulation,  express  or  implied, 
in  these  instruments,  when  free  from  ambigu- 
ity, to  be  thus  varied  ;  and  besides,  from  the 
high  character  given  to  these  instruments  in 
commercial  business,  would  expose  the  insurer 
and  purchaser  to  frauds,  against  which  they 
could  not  well  be  protected,  without  wholly  re- 
jecting them.  If  the  implied  obligation  of  the 
master  in  this  case,  arising  out  of  the  conceded 
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construction  of  this  bill  of  lading,  may  be  va- 
ried by  parol  testimony,  I  do  not  see  how  any 
other  other  stipulation  included  in  it  could  be 
sustained  upon  an  offer  to  impeach  it  in  the 
same  way. 

But  it  is  said  fraud  was  committed  upon  the 
master  by  the  agent  of  the  plaintiff,  in  procur- 
ing the  mate  to  sign  a  different  contract  from 
the  one  agreed  upon,  and  in  pursuance  of 
which  the  goods  were  shipped.  The  answer 
to  this  position  is,  that  the  case  was  not  put 
on  that  ground  before  the  court  and  jury. 
Such  a  defense  would  draw  in  question  the 
validity  of  the  instrument  altogether.  The 
point  presented  in  the  bill  of  exceptions  is  not 
whether  fraud  in  the  execution  of  the  instru- 
ment would  not  avoid  it,  but  whether  parol 
evidence  was  admissible  to  vary  its  terms, 
which  are  very  different  questions.  Rejecting 
the  parol  evidence  to  vary  the  bill,  and  putting 
the  rights  of  the  consignee  against  the  owners 
31*]  of  *The  Martha  upon  the  contract  as 
there  declared,  it  is  conceded  his  remedy  would 
be  undoubted  and  every  ground  or  pretense  of 
defense  to  this  suit  removed.  That  the  con- 
tract cannot  be  altered  in  the  manner  set  forth 
in  the  bill  of  exceptions,  I  have  already  en- 
deavored to  show.  That  it  may  be  wholly 
avoided  by  fraud  in  the  execution  of  the  bill 
of  lading,  is  not  denied.  If  thus  avoided,  the 
parties  to  it  would  then  be  thrown  back  upon 
such  an  agreement  as  could  be  proved,  resting 
wholly  in  parol. 

Judgment  reversed. 

Explained— 2  Duer,  294. 

Cited  in— 21  Wend.,  194;  23  Wend.,  76;  8  N.  Y.,505; 
9  N.  Y.,  531 ;  12  N.  Y.,  464 ;  50  N.  Y.,  79 ;  8  Barb.,  208 : 
9  Barb..  481 ;  25  Barb.,  18,  211 ;  27  Barb.,  491 : 28  Barb., 
326 ;  1  T.  &  C.,  6 ;  24  How.  Pr.,  245 ;  5  Sandf .,  571 ;  6 
Bos.,  110  ;  4  Daly,  21 ;  14  Wall.,  605 ;  1  Biss.,  281 ;  24 
Cal.,  465 : 11  Am.  Rep.,  Ill  (33  Iowa,  28) ;  19  Am.  Bep., 
12  (49  Miss.,  480). 


ANDREWS  e.  DIETERICH. 

Title  to  Chattels — Obtaining  Goods  by  False  Pre- 
tenses is  Felony — Owner  May  Reclaim  after 
Transfer  to  Bona  Fide  Purchaser. 

Where  a  party  went  to  a  carpet-store  and  agreed 
for  the  purchase  of  a  quantity  of  carpeting  for 
which  he  was  to  pay  cash,  and  the  carpeting,  ac- 
cording to  the  course  of  the  trade,  was  sent  to  the 
house  of  the  purchaser  in  the  roll,  so  that  as  much 


NOTE.—  Sales  —Property  in  goods,  delivered  on 
fraudulent  purchase,  passes  —  Subsequent  bona  fide 
purchaser  is  protected.  Malcom  v.  Loveridge,  13 
Barb.,  372 ;  Mowrey  v.  Walsh,  8  Cow.,  238  :  Saltus  v. 
Everett,  20  Wend.,' 267:  Root  v.  French,  13  Wend., 
672 ;  Shearer  v.  Barrett.  Hill  &  D..  70 ;  M.  &  T.  Bank 
v.  Farmers'  &  M.  Nat.  Bank,  2  Sup.  Ct.,  395 ;  Barn- 
ard v.  Qampbell,  58  N.  Y.,  73 ;  17  Am.  Rep.,  208  ;  55 
N.  Y.,  456 ;  14  Am.  Rep.,  289 ;  Moyce  v.  Newington, 
4  Q.  B.  Div.,  32 ;  Jennings  v.  Gage,  13  111.,  610 ;  Bit- 
son  v.  Randall,  33  Me.,  202 ;  Sinclair  v.  Nealy,  40  Pa. 
St.,  417 ;  Hall  v.  Hinks,  21  Md.,  406 ;  Rowley  v.  Bige- 
low,  12  Pick.,  307;  Hoffman  v.  Noble,  6  Met..  68; 
Thompson  v.  Lee,  3  Watts  &  S..  479 ;  Arendale  v. 
Morgan,  5  Sneed,  703  :  Hall  v.  Hinks,  21  Md.,  406  ; 
Williams  v.  Given,  6  Gratt..  2582;  Crocker  v.  Crock- 
er, 31  N.  Y.,  507;  Dows  v.  Greene,  32  Barb.,  490;  Sharp 
v.  Jones,  18  Ind.,  314 ;  Trott  v.  Warren,  11  Me.,  227 ; 
Wood  v.  Yeatman,  15  B.  Mon.,  270;  Hutchinson  v. 
Watkins,  17  Iowa,  475. 

A  sale  and  delivery  procured  by  fraud  passes  no 
title  as  between  the  parties.  See  Cary  v.  Retailing,  1 
Hill,  311,  note. 

A  sale  of  stolen  goods  passes  no  title.  See  Hoff- 
man v.  Carew.  20  Wend.,  21.  note. 
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as  should  be  required  might  be  cut  off,  and  the  resi- 
due returned  and  payment  made  for  what  was  tak- 
en ;  and  the  carpets  were  made  up  and  laid  down  in 
the  house  of  the  purchaser,  where  they  remained 
three  weeks  before  the  remnant  of  the  roll  of  car- 
peting was  returned ;  and  in  the  meantime  the  pur- 
chaser pawned  them  to  an  auctioneer,  whom  he  em- 
ployed to  sell  his  furniture,  and  who  in  good  faith 
made  an  advance  to  him  upon  the  carpets ;  and  then 
the  purchaser  absconded,  and  it  was  conclusively 
shown  that  he  had  obtained  the  goods  by  false  pre- 
tenses ;  it  was  held  that  the  property  of  the  original 
owner  was  not  devested,  that  the  auctioneer  ac- 
quired no  title  by  the  transfer  from  the  purchaser, 
and  that  the  owner  was  entitled  to  reclaim  his 
goods. 

In  England,  if  property  be  taken  feloniously,  no 
title  passes  from  the  felon  to  bona  fide  purchaser, 
unless  the  property  be  sold  in  market  overt ;  we 
have  no  markets  overt,  consequently  no  title  passes 
here  to  a  purchaser  who  buys  property  which  has 
been  feloniously  taken. 

By  the  Revised  Statutes,  the  obtaining  of  goods 
by  false  pretenses,  is  a  felony ;  the  law,  therefore,  is 
changed  from  what  it  was  when  the  case  of  Mowry 
v.  Walsh.  8  Cow.,  238,  was  decided,  wherein  it  was 
held  that  where  the  owner  of  goods  parted  with 
them  to  a  fraudulent  vendee,  intending  thereby  to 
deyest  himself  absolutely  of  his  interest  or  proper- 
ty in  the  goods,  the  fraudulent  purchaser  was  not 
guilty  of  felony :  but  now  the  obtaining  of  goods  by 
false  pretenses  being  declared  a  felony,  the  owner 
is  not  devested  of  his  property  in  the  goods,  but 
may  reclaim  them  even  after  a  transfer  to  a  bona 
fide  purchaser. 

A  fraudulent  purchaser  acquires  no  title  as 
against  the  vendor ;  but  where  a  vendor  delivers 
possession  of  his  goods,  with  intent  not  only  that 
the  possession  *but  the  property  shall  pass,  a  [*32 
b  ona  fide  purchaser,  from  a  fraudulent  vendee.holds 
the  goods  in  preference  to  the  original  owner. 

In  questions  of  fraudulent  purchase  of  goods, 
where  there  is  a  manual  tradition  to  the  vendee,  the 
point  submitted  to  the  jury  should  be,  whether  the 
vendor  in  parting  with  the  possession  intended  also 
to  transfer  his  interest  in  the  article  sold. 

If  there  is  anything  to  be  done  by  the  parties 
preparatory  to  ascertaining  the  price  of  goods  sold, 
when  the  sale  is  for  cash,  a  delivery  of  the  article 
does  not  devest  the  title  of  the  vendor  until  the 
price  be  ascertained  and  paid. 

Citations— 8  Cow.,  238;  13  Wend.,  570;  2  Burn.  &E., 
750,  755,  756 ;  21  Hen.,  8,  ch.  11 ;  2  R.  S.,  702,  sec.  30; 
746,  sec.  31;  767,  sec.  53. 

TERROR  from  the  Superior  Court  of  the  City 
J-J  of  N.  Y.  Andrew  brought  an  action  of 
replevin  against  Dieterich  for  a  quantity  of 
carpeting.  The  defendant  pleaded  non  cepit 
and  non  detinet,  and  gave  notice  of  special  mat- 
ter. On  the  trial  of  the  cause,  it  was  proved 
that  one  John  Simmons  purchased  of  the 
plaintiff  carpeting  to  furnish  a  house  in  the 
Cityof  N.  Y.,  for  which  carpeting  he  was  to 
pay  cash.  The  carpeting,  according  to  the 
custom  of  trade,  was  sent  Dec.  12.  1833,  to  the 
house  occupied  by  Simmons,  in  the  roll,  so 
that  as  much  as  should  be  required  might  be 
cut  off,  the  residue  to  be  returned,  and  the 
purchaser  to  pay  for  as  much  as  was  used.  On 
or  about  Jan.  7  following,  the  remnant  having 
been  returned  to  the  plaintiff,  and  the  quantity 
taken  by  Simmons  ascertained,  a  bill  of  the 
carpeting  and  of  other  articles  subsequently 
purchased  by  Simmons,  was  made  out  and 
presented  for  payment,  and  a  message  returned, 
that  as  soon  as  Simmons  could  measure  the 
carpet  and  see  that  all  was  right,  the  bill  would 
be  paid.  Instead  of  calling  and  paying  the 
plaintiff,  Simmons  absconded.  Previous,  how- 
ever, to  absconding,  he  had  applied  to  the  de- 
fendant in  this  cause,  an  auctioneer  of  house- 
hold furniture,  to  sell  his  furniture,  and  ob- 
tained an  advance  upon  it  of  $350,  and  gave 
the  key  of  his  house  to  the  auctioneer.  The 
carpeting  in  question  was  removed  by  the  de- 
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feiidant  to  his  auction  room.  The  plaintiff  de- 
manded it,  and  the  defendant  refused  to  deliv- 
er it  unless  his  lien  was  discharged.  The  car- 
peting had  been  made  up  and  laid  down  in  the 
house  occupied  by  Simmons  for  three  weeks 
previous  to  its  removal  to  the  auction  room, 
and  the  defendant  saw  the  carpets  on  the  floor 
of  the  house  occupied  by  Simmons  beforemak- 
33*]  ing  the  advance  of  *$350.  It  was  clear- 
ly proved  that  Simmons  obtained  the  carpet- 
ing by  false  pretenses.  Mr.  J.  Oakley,  who 
presided  at  the  trial,  charged  the  jury  that  the 
defendant  was  entitled  to  their  verdict,  if  they 
found  that  there  had  been  a  complete  delivery 
of  the  property  by  the  plaintiff  to  Simmons; 
and  that  when  the  defendant  made  the  ad- 
vance on  it  and  took  possession  of  it  by  way 
of  pledge,  he  was  ignorant  of  any  circum- 
stance which  ought  to  have  put  him  on  his 
guard  as  to  the  manner  in  which  Simmons  had 
obtained  it  from  the  plaintiff;  and  that  if  they 
should  find  such  a  delivery  by  the  plaintiff  to 
Simmons,  the  plaintiff  could"  not  recover  on 
the  ground  that  the  property  had  been  feloni- 
ously obtained.  The  jury 'found  for  the  de- 
fendant. The  plaintiff  having  excepted  to  the 
charge  of  the  judge,  sued  out  a  writ  of  error. 

Mr.  J.  Anthon,  for  plaintiff  in  error. 
There  was  not  such  a  delivery  of  the  property 
as  passed  the  title  to  Simmons  and,  of  course, 
he  could  not  transfer  title  to  the  defendant. 
From  the  nature  of  the  article,  and  the  use  to 
which  it  was  to  be  applied,  it  was  necessary  to 
intrust  Simmons  with  its  temporary  possession. 
The  mere  manual  tradition  did  not  pass  the 
title.  The  sale  was  incomplete  until  the  meas- 
urement of  the  article,  and  payment  made 
therefor.  3  Johns.,  399;  13  Id.,  434;  3  Cow., 
84;  6  Id.,  250;  6  Johns.  Ch.,  437;  3  Atk.,  44. 
.Simmons  was  guilty  at  common  law  of  a  con- 
structive larceny,  7  Taunt.,  59;  Ryan  & 
Moody  R.  C.,  181,  188,  250;  Russ.,  Crimes, 
1068;  2  East,  C.  L.,  692,  and  by  the  Revised 
Statutes,  he  was  guilty  of  a  felony.  2  R.  S., 
767,  sec.  53;  Id.,  702,  sec.  30.  He,  therefore, 
did  not  obtain  and  could  not  transfer  title  to 
the  property. 

Mr.  N.  Dane  Ellingwood,  for  defendant 
in  error.  Although  the  carpeting  was  sold  for 
•cash,  it  was  competent  to  the  plaintiff  to  waive 
its  payment  as  a  condition  precedent;  and  from 
the  fact  that  no  demand  of  payment  was  made 
until  three  weeks  after  the  carpeting  was  made 
up  and  laid  on  the  floors  of  the  house  of  the 
purchaser,  the  jury  were  warranted  in  saying 
that  here  was  a  perfect  delivery.  The  question 
of  delivery  was  submitted  to  them,  and  they 
34*]  found  for  the  defendant.  *The  delivery 
being  complete,  it  was  competent  to  Simmons 
to  transfer  the  title  to  the  defendant,  a  bona 
fide  pawnee  for  valuable  consideration .  3  Cai., 
182.  The  charge  of  the  judge  was  correct. 

By  the  Court,  Savage,  Ch.  J.  This  sub- 
ject has  been  several  times  before  this  court, 
and  the  cases  all  sustain  the  proposition  that  a 
fraudulent  purchaser  acquires  no  title  as 
against  the  seller  ;  but  as  possession  is  prima 
facie  evidence  of  property,  where  the  vendor 
has  delivered  possession  of  his  goods,  with  in- 
tent not  only  that  the  possession  but  the  prop- 
erty shall  pass,  a  bona  fide  purchaser,  from  a 
fraudulent  vendee,  shall  hold  the  goods  in 
528 


preference  to  the  original  owner.  The  reason 
is,  that  the  original  owner.by  putting  his  goods 
in  the  hands  of  the  fraudulent  vendee,  has  re- 
posed confidence  in  him,  and  has  thereby  en- 
abled him  to  commit  a  fraud  and,  therefore, 
the  equity  of  the  original  owner  is  not  equal 
to  that  of  the  person  who  has  bona  fide  parted 
with  his  money  or  property  in  the  purchase  of 
such  goods.  The  original  vendor  by  his  im- 
prudence enabled  the  fraudulent  vendee  to  de- 
fraud some  one,  and  should  himself  be  the 
sufferer  rather  than  a  third  person  who  must 
otherwise  be  defrauded.  Mowrey  v.  Walsh,  8 
Cow.,  238;  Boot  v.  French,  13  Wend.,  570.  In 
the  first  of  those  cases,  it  was  stated  that  if 
the  goods  were  taken  feloniously,  no  title  was 
acquired  by  the  felon,  and  he  could  convey 
none  to  a  bona  fide  purchaser.  Such  is  the  law 
in  England,  unless  the  stolen  property  be  sold 
in  market  overt;  and  as  we  have  no  market 
overt,  all  our  sales  have  the  same  effect  as 
sales  in  England,  other  than  those  in  market 
overt;  and  such  sales  do  not  devest  the  title  of 
the  owner  from  whom  property  has  been 
stolen.  Even  after  a  sale  in  market  overt,  if 
the  owner  prosecute  the  felon  to  conviction, 
he  is  entitled  to  his  property  again  or  its  value, 
even  from  the  purchaser  in  market  overt,  or 
his  vendor  for  valuable  consideration  without 
notice.  Norwood  y.  Smith,  2  T.  R.,  750,  755, 
756.  This  restitution  is  made  in  pursuance  of 
a  statute.  21  Hen., VIII.,  ch.  11.  Our  Revised 
Statutes  allow  the  restoration  of  property  al- 
leged to  have  been  stolen,  upon  satisfactory 
proof  to  the  magistrate  who  shall  take  the  ex- 
amination *of  the  person  accused  of  [*35 
stealing  such  property,  without  any  convic- 
tion. 2  R.  S.,  746,  sec.  31.  I  cannot,  there- 
fore, admit  the  correctness  of  the  last  proposi- 
tion laid  down  by  the  learned  judge  who  pre- 
sided at  the  trial,  "that  the  plaintiff  could  not 
recover  on  the  ground  that  the  property  had 
been  feloniously  obtained."  In  the  case  of 
Mowrey  v.  Walsh,  the  question  principally  dis- 
cussed by  the  counsel  and  the  court  was, 
whether  the  person  who  fraudulently  pur- 
chased the  goods  of  the  plaintiff  Mowrey,  and 
sold  them  to  the  defendant  Walsh,  had  been 
guilty  of  larceny  in  obtaining  possession  of 
them.  If  he  had  been  guilty  of  larceny,  it  was 
conceded  by  the  counsel,  and  assumed  by  the 
court,  that  the  defendant's  bona  fide  purchase 
for  valuable  consideration  paid,  would  not  pro- 
tect him.  In  such  case,  the  maxim  caveat  empl- 
or  applies.  We  then  understood  the  law  to  be, 
and  so  declared  it,  that  a  fraudulent  purchaser 
of  goods  was  not  guilty  of  larceny  if  the  own- 
er delivered  possession,  thereby  intending  to 
part  with  the  property  in  the  goods.  In  this 
respect,  I  apprehend,  the  charge  of  th^e  judge 
in  the  court  below  was  not  as  explicit  as  it 
should  have  been.  He  put  it  to  the  jury  to 
say  whether  there  had  been  a  complete  deliv- 
ery of  the  property  to  Simmons.  The  question 
should  have  been,  whether  the  plaintiff  deliv- 
ered possession,  thereby  intending  to  transfer 
his  interest  in  the  carpet.  If  there  was  any- 
thing to  be  done  by  the  parties  preparatory  to 
ascertaining  the  price,  where  the  sale  was  to 
be  for  cash,  then  a  delivery  for  such  purpose 
did  Hot  devest  the  title  of  the  plaintiff.  Ward 
v.  Shaw,  7  Wend. ,  404.  There  oxen  were  de- 
livered to  a  butcher  to  be  slaughtered,  and 
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paid  for  in  cash  at  a  certain  price  per  hundred ; 
it  was  held  that  the  property  did  not  pass  un- 
til the  weight  was  ascertained.  Here  the  num- 
ber of  yards  was  to  be  ascertained,  and  this 
was  to  be  done  in  both  cases  by  the  vendee — 
in  both  it  was  an  act  in  which  the  vendor  was 
interested,  and  was  to  precede  any  act  of  the 
vendor  in  demanding  or  waiving  payment.  It 
was  there  said,  and  authorities  referred  to  in 
support  of  the  position,  that  when  anything 
remains  to  be  done  before  the  article  is  to  be 
delivered,  the  property  does  not  pass.  Here, 
according  to  the  evidence,  the  roll  of  carpeting 
was  delivered  to  Simmons;  not  because  it  was 
36*]  all  sold  to  him,  but  *for  a  special  pur- 
pose, to  wit:  that  the  necessary  quantity  might 
be  cut  off  to  make  the  carpet  in  question. 
That  quantity  was  to  be  ascertained  before  the 
bill  could  be  made  out,  and  the  bill  must  be 
made  and  presented  before  payment  could  be 
demanded,  and  payment,  by  the  contract,  was 
to  be  made  upon  delivery.  The  judge,  there- 
fore, should  have  instructed  the  jury  that  the 
facts  proved  did  not  constitute  a  delivery  in 
law. 

It  has  already  been  observed,  that  in  Mow- 
rey  v.  Walsh  the  law  was  understood  to  be, 
that  where  the  owner  of  goods  parted  with 
them  to  a  fraudulent  vendee,  intending  there- 
by to  devest  himself  absolutely  of  his  interest 
or  property  in  such  goods,  the  fraudulent  pur- 
chaser was  not  guilty  of  felony.  This  was  un- 
der the  common  law  definition  of  the  term 
"felony."  The  Revised  Statutes  have  defined 
the  term  as  follows:  "The  term  'felony,' 
when  used  in  this  Act  or  in  any  other  statute, 
shall  be  construed  to  mean  an  offense,  for 
which  the  offender,  on  conviction,  shall  be  li- 
able by  law  to  be  punished  by  death,  or  by 
imprisonment  in  a  State  Prison."  2  R.  S.,  702, 
sec.  30.  Every  person  who  obtains  the  personal 
property  of  another  by  any  false  pretense,  is 
liable  to  be  punished  "by  imprisonment  in  a 
State  Prison,"  2  R.  S.,  767,  sec.  53;  he  is, 
therefore,  guilty  of  felony;  property  thus  ob- 
tained is  now  obtained  feloniously.  It  seems 
to  follow  that  the  owner  of  any  property  thus 
obtained  is  not  devested  of  his  ownership 
therein  by  means  of  such  fraud,  but  may  re- 
claim the  same  even  after  a  transfer  to  a  bona 
fide  purchaser.  This  must  follow,  or  there 
must  now  be  an  exception  to  the  general  rule 
that  the  owner  is  not  devested  of  his  property 
by  a  felonious  taking  and  subsequent  sale  to  a 
bona  fide  purchaser.  I  think  the  courts  are 
bound  to  say,  that  when  the  Legislature  altered 
the  law  as  to  what  constitutes  a  felonious  tak- 
ing, they  intended  that  such  alteration  should 
have  its  full  effect,  and  the  principle  should  be 
extended^and  carried  out  in  all  its  ramifications. 

This  construction  is  calculated  to  give  addi- 
tional security  to  the  owners  of  personal  prop- 
erty, and  is  not  liable  to  the  objection  of  un- 
reasonably restraining  its  alienation.  Former- 
ly, if  a  felon  secretly  possessed  himself  of 
property  not  his  own,  and  subsequently  sold 
it  to  an  innocent  purchaser,  the  owner  might 
37*]  *follow  his  property  and  recover  it;  but 
if  the  same  person,  instead  of  secretly  stealing 
the  property,  had  obtained  possession  by 
means  of  false  pretenses,  whereby  the  owner 
was  induced  to  part  with  his  property,  he 
was  without  remedy  as  against  a  subsequent 
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bona  fide  purchaser  for  value.  The  reason  was, 
that  in  one  case  he  never  consented  to  part 
with  his  property,  and  in  the  other  he  did;  but 
in  the  latter  case  that  consent  was  obtained  by 
fraud.  In  both  cases  the  property  of  the  own- 
er was  gone  without  an  equivalent,  and  in  both 
cases  the  subsequent  purchaser  had  paid  value 
without  notice  of  fraud  or  felony.  I  appre- 
hend there  never  was  any  very  good  reason 
for  the  distinction.  In  very  few  cases  does 
the  bona  fide  purchaser  know  anything  of  the 
circumstances  under  which  the  fraudulent 
possessor  obtained  possession.  In  the  present 
case  the  circumstances  would  have  been  the 
same  as  to  the  pawn  or  pledge  of  the  carpet, 
whether  Simmons  had  obtained  it  either  by  an 
actual  or  constructive  felony.  The  defendant 
made  no  inquiries,  and  received  no  informa- 
tion on  that  point.before  making  the  advance. 

On  the  whole  case,  therefore,  my  conclu- 
sions are  :  1.  That  there  was  no  delivery  of 
the  property  by  the  plaintiff  which  could  de- 
vest  his  title  to  the  carpet  in  question;  and  2. 
That  if  there  had  been  such  delivery  obtained 
by  false  pretenses,  which  would  subject  Sim- 
mons to  imprisonment  in  a  State  Prison,  then 
the  property  was  feloniously  obtained;  and  in 
such  case  the  owner  is  entitled  to  recover  his 
property  from  a  bona  fide  purchaser  for  valu- 
able consideration. 

The  plaintiff  was,  therefore,  entitled  to  re- 
cover, and  the  judgment  of  the  court  below 
must  be  reversed. 

Venire  de  novo  to  be  issued  by  the  Superior 
Courts;  costs  to  abide  event. 

Property  taken  feloniously — Purchaser  of,  acquires 
no  title.  Criticised— 23  Wend.,  311 ;  3  Barb.  Ch.,  451, 
463. 

Cited  in— 20  Wend.,  22 ;  3  Barb.,  30 : 20  Barb.,  552  ;  1 
Hilt.,  88 ;  1  Leg.  Obs.,  47  :  36  Am.  Dec.  663  (18  Leg., 
5&5). 

False  pretenses— Obtaining  of  goods  by.  Overruled 
-23  N.  Y.,  256. 

Cited  in— 9  Barb.,  513 ;  2  Park.,  686  ;  3  Duer,  386 ;  12 
Leg.  Obs.,  203 ;  21  Minn.,  439. 

Fraudulent  purchaser  acquires  no  title.  Cited  in — 
20  Wend.,  22 ;  23  Wend.,  374 ;  1  Hill., 313 ;  3  Barb.,  30 ; 
3  Blatchf .,  248  ;  37  Am.  Dec..  324 ;  40  Am.  Dec.,  41  (1 
Doug.,  1). 

Delivery— When  title  of  vendor  not  devested  by. 
Distinguished— 60  111.,  196. 

Cited  in-l  Denio,  52 :  5  Denio.  381 ;  10  N.  Y.,  289 ; 
77  N.  Y..  475  (33  Am.  Rep.,  650);  9  Barb.,  513 ;  19  Barb., 
427  ;  62  Barb.,  262 ;  13  How.  Pr.,  532  ;  4  Abb.  Pr.,  79 ;  3 
Bos.,  296  :  7  Bos.,  380  ;  2  Leg,  Obs.,  427. 

Also  cited  in— 13  Barb.,  376. 
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Conveyance  of  Real  Estate — Implied  Covenants — 
Implication  Abrogated- — Leases. 

The  doctrine  of  the  common  law,  that  certain 
words  in  the  conveyance  of  real  estate  of  them- 
selves import  and  make  a  covenant  in  law,  as  dedi 
concessi  demist,  etc.,  is  abrogated  by  the  Revised 
Statutes,  by  which  it  is  enacted  that  no  covenant 
shall  be  implied  in  any  conveyance  of  real  estate, 
whether  such  conveyance  contain  special  covenants 
or  not ;  and  it  was  accordingly  held  in  this  case, 
which  was  an  action  by  a  tenant  against  his  landlord 
for  an  ouster,  and  in  which  the  plaintiff  had  de- 
clared on  an  implied  covenant  for  quiet  enjoyment, 
that  he  was  not  entitled  to  sustain  his  action. 

But  had  there  been  an  express  covenant, the  court 
held  that  the  tenant  not  having  paid  any  purchase 
money  on  obtaining  his  lease,  would  have  been  en- 
titled to  recover  only  nominal  damages,  although 
he  had  expended  a  large  sum  of  money  in  improve- 
ments for  the  beneficial  use  of  the  premises  during 
the  term :  that  the  remedy  of  the  party  was  by  an 
action  on  the  case— although  in  this  case  the  court 
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intimate  an  opinion  that  from  the  peculiar  provis- 
ions of  the  lease  the  plaintiff  was  remediless. 

Citations— 1  R.  S.,  738,  sec.  140 ;  762,  sec.  36 ;  Com. 
Di£.,  tit.  Cov.,  a,  4 ;  4  Co.,  80  b ;  Cro.  Bliz.,  674 ;  2 
Leon.,  104;  Cro.  Jac..  73;  2  Wend.,  405;  3  Cai.,  311; 
4  Johns.,  1 ;  5  Johns.,  49,  85 ;  7  Johns.,  173;  9  Johns., 
324;  13  Johns..  50;  4  Ball.,  441;  2  Mass.,  433,455;  3 
Mass.,  523 ;  2  Wh.,  62,  n.  c. 

rpHIS  was  an  action  of  covenant,  tried  at  the 
1  N.  Y.  Circuit  in  Sep.,  1833,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  plaintiff  was  the  lessee  of  a  water  lot 
and  mill  privileges  on  the  Passaic  River,  in  N. 
J.,  demised  to  him  by  the  defendant,  for  the 
term  of  10  years  from  Oct.,  1831,  at  an  annual 
rent  of  $60,  payable  quarterly.  The  demise 
was  of  all  that  dock,  lot  of  ground,  dam  and 
water  privilege,  situate,  etc.,  describing  it  par- 
ticularly, "together  with  the  use  of  the  dam 
now  across  said  brook,  with  the  privilege  of 
using  the  water  and  waterfall  created  by  said 
dam;  and  with  the  further  privilege  of  flowing 
so  much  of  the  adjoining  marsh  as  may  be  nec- 
essary, provided  the  said  dam  be  not  raised 
higher  than  to  flow  the  water  back  even  with 
the  bottom  of  the  apron  of  the  water-wheel  at 
the  mill  next  above,  as  the  same  now  lays," 
etc.  The  lease  was  dated  Aug.  31,  1831.  The 
plaintiff  erected  a  mill  on  the  premises  for 
grinding  materials  for  manufacturing  colors, 
and  also  erected  other  buildings,  which  cost 
from  $1,000  to  $1,500.  The  mill  was  put  in 
operation  in  July,  1832,  and  worked  well.  It 
was  a  tide  mill,  and  kept  in  operation  from 
about  half  tide  to  low  water.  The  water  on 
the  dam  breast  was  38|  inches.  In  Aug., 
39*]*1832,  the  defendant  who  owned  the  mill 
above,  complaining  that  the  water  of  the 
plaintiff's  mill  flowed  back  over  the  bottom  of 
the  apron  of  the  water-wheel  of  his  mill,  cut  a 
drain,  by  which  he  reduced  the  water  on  the 
dam  breast  of  the  plaintiff's  mill  to  25-fc  inches, 
by  which  about  one  third  of  the  original  power 
of  the  plaintiff's  mill  was  lost.  The  plaintiff's 
dam,  at  the  time  of  the  cutting  of  the  drain, 
was  in. the  same  condition  in  which  it  was  at 
the  execution  of  the  lease,  not  having  been 
raised  beyond  the  height  at  which  it  then  was. 
In  consequence  of  this  reduction  of  power.the 
mill  could  not  be  worked,  and  the  plaintiff 
brought  his  action,  alleging  a  breach  of  a  cov- 
enant for  quiet  enjoyment,  although  there  was 
no  express  covenant  to  that  effect  in  the  lease. 
On  the  trial  the  plaintiff  proved  the  expense  of 
the  buildings,  and  other  expenditures  incurred 
in  improving  the  premises;  the  evidence  to  es- 
tablish which  was  objected  to  by  the  defend- 
ant, who  insisted  that  the  plaintiff,  if  entitled 
to  recover  at  all,  should  recover  only  nominal 
damages.  The  objection  was  overruled,  and 
the  defendant  excepted.  The  jury  found  a  ver- 
dict for  $800  damages.  The  defendant  tend- 
ered a  bill  of  exceptions,  and  now  moved  in 
arrest  of  judgment,  on  the  ground  that  the  in- 
denture of  lease  did  not  contain  a  covenant  for 
quiet  enjoyment  in  express  terms,  and  that 
such  covenant  could  not  be  implied;  and  if  un- 
successful in  his  motion  for  arrest,  then  that  a 
new  trial  should  be  granted,  on  account  of  the 
admission  of  the  evidence  objected  to  on  the 
trial,  as  set  forth  in  the  bill  of  exceptions. 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  I.  L.  Wendell,  for  the  plaintiff. 
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By  the  Court,  Sutherland,  J.  It  is  con- 
tended, in  arrest  of  judgment,  that  the  doc* 
trine  of  implied  covenants  is  entirely  abroga- 
ted by  the  Revised  Statutes.  The  140th  sec- 
tion of  the  article  entitled  "Of  Alienation  by 
Deed,"  1  R.  S.  738,  is  as  follows:  "No  cove- 
nant shall  be  implied  in  any  conveyance  of 
real  estate,  whether  such  conveyance  contain 
special  covenants  or  not."  This  language  is 
clear,  precise  and  peremptory.  *No  cove-[*4O 
nant  whatever  shall  be  implied,  in  any  convey- 
ance of  real  estate.  There  is  no  room  for  con- 
struction. If  the  conveyance  is  of  real  estate,, 
and  contains  no  express  covenant  for  quiet  en- 
joyment, the  covenant  cannot  be  implied  and, 
of  course.no  action  for  the  breach  of  it  can  be 
sustained.  At  common  law  certain  words, 
when  used  in  a  conveyance  of  real  estate,  of 
themselves  import  and  make  a  covenant  in 
law,  as  dedi  concessi  demisi,  etc.  Com.  Dig., 
tit.  Cov.,  a,  4.  As  if  a  man,  by  deed,  demised 
land  for  years,  and  the  lessee  is  ousted,  cove- 
nant lies  upon  the  word  demisi.  4  Co.,  80  b, 
n.  and  cases;  Cro.  Eliz.,  674;  2  Leon,  104; 
Cro.  Jac.,  73:  1  Saund.,  322  a,  n.  2.  No  doc- 
trine is  more  familiar,  or  better  settled;  and  it 
must  have  been  this  doctrine  of  the  common 
law  at  which  this  provision  of  the  Revised 
Statutes  was  directed,  and  which  it  was  in- 
tended to  abrogate.  That  a  lease  like  this  for 
10  years  is  a  conveyance  of  real  estate.is  shown 
conclusively  by  the  definition  of  those  terms, 
in  a  subsequent  part  of  the  Revised  Statutes. 
In  1  R.  S.,  762,  sec.  36,  it  is  declared:  "That 
the  term  'real  estate,'  as  used  in  this  chapter, 
shall  be  construed  as  co-extensive  in  meaning 
with  'lands,  tenements  and  hereditaments/ 
and  as  embracing  all  chattels  real,  except 
leases  for  a  term  not  exceeding  three  years;  " 
and  such  would  be  the  legal  import  of  the 
terms,  I  apprehend,  without  any  legislative- 
declaration  upon  the  subject.  It  is  not  per- 
ceived, then,  how  any  construction  can  be  giv- 
en to  this  statutory  provision  which  will  not 
embrace  this  case,  and  render  it  fatal  to  this 
action.  The  lease  on  which  the  action  is 
founded  is  a  conveyance  of  real  estate;  it  con- 
tains no  express  covenant  for  quiet  enjoyment, 
and  the  statute  says  none  shall  be  implied. 
The  action  is  founded  upon  such  implied  cove- 
nant and,  therefore.cannot  be  sustained.  The 
judgment  must  be  arrested. 

Upon  the  bill  of  exceptions:  The  rule  of 
damages  in  an  action  for  a  breach  of  the  cove- 
nant of  quiet  enjoyment  and  eviction  is  well 
settled  in  this  court.  The  plaintiff,  in  such  an 
action,  can  recover  only  the  consideration 
money  paid, and  six  years'  interest.  The  meas- 
ure of  damages  is  the  value  of  the  land  at  the 
time  of  the  sale,  and  not  at  the  time  of  the  evic- 
tion; and  the  price  agreed  upon  by  the  parties 
is  considered  Conclusive  evidence  of[*41 
such  value.  The  vendee  cannot  recover  from 
the  vendor  the  enhanced  value  of  the  premises, 
whether  such  value  has  been  increased  by  the 
expenditure  of  money  in  improvements  there- 
on, or  by  any  other  more  general  cause.  % 
Wend.,  405,  where  the  leading  cases  are  re- 
ferred to;  3  Cai.,  311;  4  Johns.,  1;  5  Id..  49, 
85;  7  Id.,  173;  9  Id.,  324;  13  Id.,  50;  4  Dall., 
441';  2  Mass.,  433,  455;  3  Id.,  523;  2  Wh.,  62, 
n.  c,  where  all  the  cases  are  well  collected. 

A  vendee,  when  he  purchases,  may  insist 
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upon  special  covenants,  which  will  secure  to 
him  a  perfect  indemnity  for  any  expenditures 
or  improvements  upon  the  premises,  in  case  of 
eviction;  but  if  he  takes  the  general' covenants 
of  warranty  and  quiet  enjoyment,  he  has  no 
right  to  complain  that  the  law  does  not  afford 
him  full  compensation  for  the  loss  and  injury 
which  he  has  sustained  by  eviction.  If  he  re- 
sorts to  an  action  upon  this  covenant,  he  must 
take  the  rule  of  damages  which  the  law  has  es- 
tablished for  a  breach  of  it.  A  lease,  where 
no  purchase  money  is  paid  by  the  lessee,  does 
not  differ  in  principle,  in  this  respect,  from  an 
ordinary  conveyance  in  fee  for  a  valuable  pe- 
cuniary consideration.  As  the  lessee  has  paid 
no  purchase  money,  he  can  recover  none  back 
upon  eviction;  and  in  respect  to  the  improve- 
ments which  he  may  have  made  upon  the  prem- 
ises, and  the  money  expended  upon  them,  he 
stands  precisely  upon  the  same  footing  with  a 
purchaser  who  recovers  nothing  for  improve- 
ments or  expenditures;  nor  can  a  lessee,  upon 
the  ordinary  covenant  for  quiet  enjoyment. 
All  the  evidence,  therefore,  in  this  case,  in  re- 
lation to  the  value  of  the  buildings  and  im- 
provements erected  and  made  by  the  defend- 
ant on  the  demised  premises,  and  his  loss  of 
business  and  skill,  etc.,  was  improperly  re- 
ceived. He  was  entitled,  at  most,  only  to  nom- 
inal damages.  The  appropriate  action  for  the 
injury  complained  of  by  the  plaintiff  would 
have  been  a  special  action  on  the  case,  in  which 
the  question  of  damages  is  entirely  at  large, 
embracing  all  the  loss  and  injury  which  is  the 
necessary  result  of  the  illegal  acts  complained 
of,  if  the  declaration  is  properly  framed.  But 

1  am  inclined  to  think  that,  according  to  the 
42*]  true  construction  *of  this  lease,  the  plaint- 
iff was  not  entitled  to  have  the  water  in  the 
brook  higher  than  on  a  level  with  the  apron  of 
the  water-wheel,  at  the  mill  above.     That  part 
of  the  lease  is  as  follows:  "Together  with  the 
use  of  the  dam  now  across  said  brook,  with 
the  privilege  of  using  the  water  and  waterfall, 
created  by  said  dam,   and   with   the  further 
privilege  of  flowing  so  much  of  the  adjoining 
marsh  as  may  be  necessary,  provided  the  said 
dam  be  not  raised  higher  than  to  flow  the  water 
back  even  with  the  bottom  of  the  apron  of  the 
water-wheel  at  the  mill  next  above,  as  the  same 
now  lays.     The  cardinal  intention  of  the  par- 
ties, in  this  proviso,  was  to  limit  the  elevation 
of  the  water  so  as  not  to  destroy  or  interfere 
with  the  mill  above,  which  belonged  to  the  de- 
fendant.    The  dam  was  referred  to  merely  as 
the  means  of  producing  such  elevation;  and  al- 
though the  phraseology  is  somewhat  inaccu- 
rate, it  leaves  no  reasonable  doubt  of  the  actual 
intention  of  the  parties,  upon  the  facts  as  they 
now  appear  in  this  case.     I  do  not  think  the 
plaintiff  can  recover  in  any  form  of  action, 
for  the  diversion  of  the  water  of  the  brook  by 
the  defendant.     Upon  this  application,  a  new 
trial,  however,  must  be  awarded  on  the  bill  of 
exceptions. 

Implied  covenant— Abrogated  by  statute.  Over- 
ruled—11  Paige,  569 :  Clarke,  506 ;  13  N.  Y.,  159. 

Cited  in— 8  Paige,  599  ;  20  Barb.,  468 ;  2  Duer,  410 ;  1 
Hilt.,  44. 

Breach  of  covenant— Nominal  damages.  Approved 

2  Hill,  115. 

Cited  in— 1  Hill,  100 ;  4  Denio,  550 :  13  Hun,  567 ;  13 
Barb.,  283 ;  39  Barb.,  64 ;  1  Duer,  351. 
Also  cited  in— 23  Wend.,  486 ;  7  Lans-,  259. 
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Property  in  Animals— Oysters  Planted  in  Say 
or  Arm  of  Sea. 

Oysters  planted  by  an  individual  in  a  bed.  clearly 
designated  and  marked  out  in  a  bay  or  arm  of  the 
sea,  which  is  a  common  fishery  to  all  the  inhabit- 
ants of  the  town  in  which  the  bay  is  situated,  are 
the  property  of  him  who  planted  them,  and  for  any 
interference  with  them  by  another  trespass  lies. 

It  seems,  that  if  a  bed  thus  planted,  interfered 
with  the  exercise  of  the  common  right  of  fishing, 
or  if  the  oysters  were  undistinguished  from  others 
in  the  public  waters,  the  interest  of  the  owner  in 
them  would  be  subservient  to  the  enjoyment  of  the 
public  use. 

Citations— 1  Wend.,  237  ;  6  Cow.,  376 ;  2  Bl.  Com., 
395-397 ;  3  Co.  Litt.,  294,  note  c;  7  Co.,  86 ;  5  Vin.,  tit. 
Property,  B. 

TERROR  from  the  Queens  C.  P.  Fleet  sued 
J-J  Hegemau  and  two  others  in  an  action  of 
trespass  in  a  justice's  court,  for  taking  and  car- 
rying away  2,000  oysters,  the  goods  and  chat- 
tels of  the  plaintiff.  The  defendants  pleaded 
the  general  issue.  The  cause  was  tried  by  a 
jury,  and  a  verdict  found  for  the  defendants, 
on  which  the  justice  rendered  judgment.  The 
*plaintiff  .sued  out  a  certiorari,  returnable  [*43 
in  the  C.  P.  of  Queens;  which  court  affirmed 
the  judgment  of  the  justice.  Whereupon  the 
plaintiff  removed  the  record  into  this  court  by 
writ  of  error.  From  the  return  of  the  justice, 
it  appeared  that  the  plaintiff  had  an  oyster  bed 
in  Oyster  Bay,  in  Queens  Co.,  of  the  extent  of 
about  4  or  5  square  rods,  inclosed  with  stakes, 
at  the  distance  of  about  15  rods  from  the  shore, 
opposite  land  owned  by  him  or  by  his  father. 
About  two  years  before  the  trial,  which  took 
place  in  Nov.,  1833,  the  plaintiff  put  into  this 
inclosure  a  quantity  of  very  small  oysters, 
picked  up  around  the  shores;  and  shortly  pre- 
vious to  the  trial,  the  defendants  went  into  the 
bed  inclosed  by  the  plaintiff  and  raked  up  and 
took  600  or  700  oysters,  worth  from  $10  to 
$11.  Five  or  six  years  previous  to  the  trial, 
oysters  were  plenty  in  the  bay;  but  since  then, 
they  were  not  to  be  found,  except  where  they 
were  planted. 

Messrs.  D.  Rogers  and  C.  Bogert,  for 
the  plaintiff  in  error,  insisted  that  the  plaintiff 
had  acquired  a  separate  property  in  the  oysters 
in  question,  by  separating  them  from  the  com- 
mon mass  of  things  and  reducing  them  to  pos- 
session, designating  his  ownership  by  the  stakes 
inclosing  his  bed.  2  Bl.  Com.,  9.  In  England, 
by  Statute  48  Geo.  III.,  ch.  144;  3  Chit.  Cr. 
L.,  930,  which  is  in  affirmance  of  the  common 
law,  any  one  knowingly  and  willfully  stealing 
oysters  from  beds  marked  out  as  such,  is 
deemed  guilty  of  felony;  and  in  Conn,  no  per- 
son may  take  oysters,  etc.,  from  their  beds  in 
front  of  another's  land.  1  Swift,  System,  343. 
See,  also,  Ang.  Tide-waters,  158,  159,  120,  n. 
a.  The  plaintiff,  in  planting  the  oysters,  ex- 
ercised a  right  depending  on  the  same  princi- 
ple as  that  of  drawing  water  from  a  public 
well,  or  occupying  a  fishing  place  or  an  anchor- 
age. Vatt.,  175;  Ang.  Tide-waters,  158,  159. 
If  the  plaintiff  interfered  with  the  rights  of 
others,  they  should  have  proceeded  against 
him  by  purpresture.  Ang.,  133,  and  not  have 
seized  and  carried  off  his  property. 

Mr.  S.  A.  Foot,  for  the  defendants  in  error. 
The  question  to  be  determined  is,  whether  oys- 
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ters  planted  in  tide-waters  are  private  proper- 
ty. In  Rogers  v.  Jones,  1  Wend.,  237;  Gould 
44*]  v.  *  James,  6  Cow.,  809;  Hooker  v.  Cum- 
mings,  20  Johns. ,  90.  and  People  v.  Platt,  17 
Id.,  195,  this  court  have  settled  the  principles 
in  regard  to  fisheries,  and  the  rights  of  persons 
relative  to  them,  who  own  property  adjacent 
to  navigable  waters  of  the  first  and  second 
class;  and  nothing  is  more  certain,  than  that  a 
man  whose  farm  bounds  on  the  ocean,  or  an 
arm  of  the  sea  where  the  tide  ebbs  and  flows, 
has  no  exclusive  right  below  high  water  mark, 
and  can  acquire  none  except  by  grant  from 
the  State.  Shell  fisheries  are  subject  to  the 
same  rules  as  other  fisheries,  and  to  take  shell 
fish,  any  one  may  dig  the  earth  between  high 
and  low  water  mark.  2  Bos.  &  P.,  472;  Doug., 
441,  445;  Com.  Dig.,  107.  In  Ferguson  v.  Mil- 
ler, 1  Cow.,  243/and  in  Gillet  v.  Mason,  7 
Johns.,  16,  this  court  held  that  wild  bees  being 
ferce  natural,  could  not  be  reclaimed  so  as  to 
give  the  finder  a  title  to  them  by  anything 
short  of  actual  possession — that  marking  the 
tree  with  the  initials  of  the  name  of  the  tinder, 
and  that,  too,  with  the  consent  of  the  owner 
of  the  land  on  which  the  tree  stood,  was  not 
such  a  reclamation  as  to  give  property  in  them 
to  the  finder.  The  principle  established  by 
these  decisions  is  decisive  of  this  case.  Besides, 
the  returning  of  the  oysters  to  their  natural  ele- 
ment must  be  deemed  an  abandonment  of  them, 
and  removes  all  pretense  of  right  to  them. 
Ang.  Tide-waters,  24.  The  placing  of  stakes 
around  them  was  not  as  decisive  an  act  of  ap- 
propriation as  marking  the  bee  trees. 

In  reply,  it  was  urged  that  the  placing  of  the 
oysters  in  the  water  after  picking  them  up  on 
the  shores,  instead  of  an  abandonment,  was  an 
appropriation.  The  true  test  of  an  abandon- 
ment is  the  manifestation  of  the  intention  of 
the  owner:  did  he  intend  to  abandon?  for  prop- 
erty acquired  by  occupancy  remains  in  the 
finder  till  he  shows  an  intention  to  abandon  it. 
2  Bl.  Com.,  9.  The  contrary  intention  is  here 
manifest. 

By  the  Court,  Nelson,  J.  It  has  before  been 
decided  that  the  right  of  fishing  in  this  harbor 
or  bay,  belonged  exclusively  to  the  inhabit- 
ants of  the  Town  of  Oyster  Bay,  derived  by 
45*]  grant  from  *the  Crown  of  England.  Rog- 
ers v.  Jones,  1  Wend.,  237.  In  that  case,  Rog- 
ers was  sued  for  a  penalty  created  by  a  by-law 
of  the  town,  declaring  that  "no  person,  not 
being  an  inhabitant  of  Oyster  Bay,  shall  be  al- 
lowed to  rake  or  take  any  oysters  in  the  creeks 
or  harbors  of  the  town,  under  the  penalty  of 
$12.50  for  each  offense."  He  had  entered  the 
harbor  or  bay,  and  caught  and  carried  away  a 
quantity  of  oysters,  about  100  yards  from  the 
beach;  was  a  citizen  of  N.  Y.,  but  not  an  in- 
habitant of  the  town.  The  defense  was  put 
upon  the  ground  that  the  bay,  being  an  arm 
of  the  sea  where  the  tide  ebbed  and  flowed, 
was  a  common  fishery  for  all  the  citizens  of 
the  State,  and  that  the  inhabitants  of  the  town 
possessed  no  exclusive  right.  The  court  de- 
cided that  the  grant  to  them  by  Sir  Ed.  And- 
ross,  under  Charles  II.,  invested  them  with 
that  right,  and  sustained  the  by-law  under 
which  the  penalty  was  inflicted.  See,  also,  6 
Cow.,  376. 

Both  parties  in  this  case,  probably,  are  in- 
habitants of  the  town  and,  therefore,  are  enti- 
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tied  to  the  common  right  of  fishing  in  the  bay. 
At  all  events,  no  question  of  the  kind  is  raised 
in  the  case,  and  we  assumed  such  right  be- 
longed to  the  defendants.  The  plaintiff  had 
gathered  the  oysters  when  small,  some  two 
years  before  the  trial,  and  planted  them  in  a 
bed  in  the  bay,  about  15  rods  from  the  shore; 
none  grew  there  at  the  time,  nor  have  anv 
grown  since  outside  of  the  bed.  That  a  qual- 
ified property  in  the  oysters  was  acquired  by 
the  plaintiff  is  admitted;  but  it  is  contended 
that  the  planting  them  in  the  bay,  where  a 
common  right  of  taking  them  existed,  was  an 
abandonment  of  them  to  the  public  use.  If  so, 
it  must  be  by  force  of  law;  lor  the  case  fully 
discloses  that  no  such  intent,  in  point  of  fact, 
•existed.  On  the  contrary,  they  were  deposited 
there  by  the  owner,  to  improve  or  rather  give 
value  to  them,  and  with  reference  to  an  ulteri- 
or use.  As  to  all  inanimate  things,  an  abso- 
lute property  in  possession  may  be  acquired  in 
them— such  as  goods,  plate,  money;  and  if  the  ar- 
ticle in  question  could  be  considered  as  falling 
within  that  description,  there  could  be  no 
doubt  the  defense  taken  would  be  untenable, 
unless  there  was  an  abandonment  in  fact.  Oys- 
ters have  not  the  power  of  locomotion  any 
more  than  inanimate  things,  and  when  prop- 
erty has  once  been  acquired  in  *them,  [*46 
no  good  reason  is  perceived  why  it  should  not 
be  governed  by  the  rules  of  law  applicable  to 
inanimate  things.  But  it  is  contended,  they 
fall  within  the  rules  of  law  applicable  to  ani- 
mals denominated  ferce  naturae,  the  same  as 
deer  in  the  forest,  pigeons  in  the  air  or  fish  in 
public  waters  of  the  ocean.  A  qualified  prop- 
erty is  acquired  in  these  by  reclaiming  and 
taming  them;  or  by  so  confining  them,  within 
the  immediate  power  of  the  owner,  as  to  pre- 
vent their  escape,  and  the  use  of  their  natural 
liberty.  Deer  in  a  park,  hare  or  rabbits  in  a 
warren,  or  fish  in  private  ponds  or  trunks,  are 
instances  of  this  description.  These,  it  is  said, 
are  the  property  of  a  man  no  longer  than  while 
they  continue  in  his  keeping  or  possession. 
Manucapture  is  not  necessary  to  acquire,  much 
less  to  continue  possession  of  this  property.  3 
Cai.,  178.  If  a  deer  or  any  wild  animal  re- 
claimed hath  a  collar  or  other  mark  put  upon 
him,  and  goes  and  returns  at  pleasure,  it  is  not 
lawful  for  anyone  else  to  take  him;  though  if 
he  be  long  absent,  without  returning,  it  is  oth- 
erwise. In  all  these  cases  of  wild  animals  re- 
claimed, the  property  is  not  absolute,  but  de- 
feasible, by  the  animals  resuming  their  ancient 
wildness,  and  going  at  large — as  if  the  deer  es- 
cape from  the  park,  or  the  fishes  from  the  pond 
or  trunk,  and  are  found  at  large  in  their  prop- 
er element,  they  become  ferae  naturae  again, and 
are  free  to  the  first  occupant  that  may  seize 
them.  But  while  they  continue  the  owner's 
qualified  property,  they  are  under  the  protec- 
tion of  the  law,  as  much  so  as  if  they  were  ab- 
solutely and  indefeasibly  his;  and  an  action 
will  lie  for  any  injury  committed.  2  Bl.  Com., 
395-397;  3  Co.  Litt.,  294  n.  c;  case  of  The 
Swans,  7  Co.,  86;  8  Vin.,  tit.  Property,  B. 

It  is  clear,  from  the  principles  and  cases 
above  mentioned,  that  the  right  to  appropriate 
property  of  the  description  in  question  does 
not  depend  exclusively  upon  the  place  where 
they  are  found,  but  upon  the  fact  that  they 
are  ferce  natures  unreclaimed;  for  though  the 
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deer  should  be  found  browsing  in  his  own  for- 
est, and  the  pigeons  flying  in  the  air,  or  any  of 
the  class  reclaimable,  at  large,  if  they  have 
been, in  fact.domesticated  and  possess  the  ani- 
mus revertendt,  they  are  not  common  property, 
and  the  occupant  who  takes  them  gets  no  title: 
arid  if  he  takes  them,  knowing  their  condition 
47*J  he  becomes  *a  trespasser.  This  is  clear 
upon  well  settled  authority.  The  right  of  the 
plaintiff  to  the  oysters  is  within  the  reason  of 
these  principles.  They  have  been  reclaimed, 
and  are  as  entirely  within  his  possession  and 
control  as  his  swans,  or  other  water  fowl,  that 
may  float  habitually  in  the  bay.  They  were 
distinctly  designated  according  to  usage;  and 
besides,  the  defendants  had  actual  information 
of  the  ownership,  and  they  can  set  up  no  great- 
er right  to  take  them,  because  found  in  their 
nalive  element,  than  tame  pigeons  in  the  air, 
or  a  domesticated  deer  upon  the  mountain.  If 
the  bed  interfered  with  the  exercise  of  th'e  com- 
mon right  of  fishing,  or  if  the  oysters  were  un- 
distinguished among  others  belonging  to  the 
public  waters,  the  interest  of  the  owners  in 
them  would  undoubtedly  be  subservient  to  the 
enjoyment  of  the  public  use.  But  the  exercise 
of  that  right  in  this  case  was  a  mere  pretense. 
No  oysters  of  the  natural  growth  of  the  bay, 
fit  for  use,  had  been  found  there  for  years. 
The  bed  interfered  with  no  other  sort  of  fish- 
ing, for  either  profit  or  pleasure.  The  case 
presents  a  deliberate  and  wanton  violation  of 
property  acquired  by  the  industry  and  care  of 
auother.under  the  pretext  of  exercising  a  right 
in  common  which  the  defendants  knew  to  be 
fruitless.  We  certainly  would  have  regretted 
if  the  law  had  given  countenance  to  such  dep- 
redations, and  we  are  rejoiced  to  find  they  are 
as  gross  a  violation  of  the  law  as  they  are  of 
the  first  principles  of  justice. 

Judgment  reversed. 

Explained— 11  Barb.,  251. 
Applied — 4  Barb.,  595. 

Cited  in— 22  Hun,  55 :  32  Hun,  50  ;  34  Barb.,  589  ;  18 
How.  U.  S.,  75 ;  Olcott,  22. 
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Jurisdiction  of  Surrogate — Attachment  Against 
Administrator — Notice  of  Suing  Out  Habeas 
Corpus. 

An  attachment  against  an  administrator  for  not 
accounting.may  be  issued  by  a  surrogate  to  a  county 
different  from  that  of  which  he  is  surrogate,  and  it 
mav  there  be  executed. 

Notice  of  the  suing  out  of  a  habeas  corpus,  to  re- 
lieve a  party  from  imprisonment,  must  be  given  to 
the  party  interested  in  continuing  the  imprison- 
ment, although  the  latter  do  not  reside  in  the  county 
where  the  former  is  imprisoned,  or  where  the  pro- 
ceeding is  had  for  a  habeas  corpus ;  it  must  be  given 
without  reference  to  residence. 

Citations— 2  R.  S.,  79,  sec.  23:  84,  85,  sees.  15-18  : 92, 
sees.  52,  53 ;  117,  sec.  24 ;  220-223,  sees.  1,  6,  9  ;  569,  sec. 
46. 

a  URROGATE'S  COURT.  Pelham  was  ar- 
O  rested  by  the  sheriff  of  Erie  Co.,  on  an  at- 
tachment issued  by  the  surrogate  of  Monroe, 
tested  Dec.  29,  1832,  returnable  in  16  days, for 
the  neglect  of  Pelham  as  administrator  of  the 
estate  of  one  William  Hagar,  deceased,  to  ren- 
der uu  account  of  his  administration,  letters  of 
administration  having  been  granted  to  him  by 
WKND.  14. 


the  surrogate  of  Monroe.  A  Commissioner  in 
Erie  Co.  issued  a  habeas  corpus,  directing  the 
sheriff  of  Erie  to  bring  Pelham  before  him, 
with  the  cause  of  his  detention;  and  on  his  be- 
ing brought  up,  the  Commissioner  being  of 
opinion  that  a  surrogate  had  no  authority  to 
issue  an  attachment  to  be  executed  in  a  county 
different  from  that  of  which  he  was  surrogate, 
discharged  Pelham  from  custody.  The  Com- 
missioner certified  that  notice  of  the  granting- 
of  the  habefis  corpus  was  not  given  to  any  indi- 
vidual interested  in  continuing  the  imprison- 
ment, he  being  informed,  on  inquiry,  that 
there  was  no  person  in  Erie  Co.  to  whom  no- 
tice could  be  given.  The  proceedings  before 
the  Commissioner  were  brought  up  by  ccrtiora- 
ri.  The  case  was  argued  here  by, 

Mr.  S.  Stevens,  for  the  plaintiffs. 

Mr.  C.  Kirkland,  for  the  defendant. 

By  the  Court,  Savage,  Oh.  J.  Whether  the 
surrogate  had  power  to  commit  or  not  is  the 
principal  question.  It  is  also  contended  that 
the  Commissioner  proceeded  irregularly  in  not 
requiring  notice  to  be  given.  Both  questions 
depend  entirely  *upon  the  statutes;  it  [*49 
will  be  necessary,  therefore,  to  refer  to  them. 
First,  as  to  the  power  of  the  surrogate  to  com- 
mit out  of  his  own  county:  "The  surrogate  of 
each  county  shall  have  sole  and  exclusive  pow- 
er within  the  county  to  grant  letters  of  admin- 
istration,in  certain  cases."  2  R.  S.,  73,  sec.  23. 
There  is  no  question  in  this  case  but  what  ad- 
ministration was  properly  granted  by  the  sur- 
rogate of  Monroe  Co.  An  executor  or  admin- 
istrator is  bound  in  duty  to  return  an  inventory 
within  3  months.  If  he  does  not  within  that 
time,  or  such  further  time  as  the  surrogate 
may  allow,  not  exceeding  4  months,  return 
such  inventory,  the  surrogate  shall  require 
him  to  do  so  within  some  short  time,  or  show 
cause  why  an  attachment  should  not  issue 
against  him;  and  if  no  cause  is  shown,  an  at- 
tachment issues.  2  R.  S.  ,84,  85,  sees.  15-18. 
An  executor  or  administrator,  after  the  expi- 
ration of  18  months  from  his  appointment,  may 
be  required  to  render  an  account  of  his  pro- 
ceedings by  an  order  of  the  surrogate;  and 
obedience  may  be  enforced,  in  the  manner  be- 
fore directed,  to  compel  the  return  of  an  in- 
ventory. 2  R.  8. ,  92,  sees.  52,  53.  The  sum,- 
gate  or  the  county  in  which  letters  testament- 
ary or  of  administration  shall  have  been  grant- 
ed, shall  be  entitled  to  act  under  the  provisions 
of  this  chapter  in  all  matters  relating  to  the  es- 
tate upon  which  such  letters  were  granted.  2 
R.  S.,  117,  sec.  24.  Every  surrogate  shall  hold 
a  court  within  the  county  for  which  he  was 
appointed,  and  shall  have  power  to  issue  sub- 
poanas  and  compel  the  attendance  of  any  wit- 
ness, in  the  same  manner  as  courts  of  record, 
and  to  punish  disobedience  to  such  subpoena 
and  to  punish  witnesses  in  the  same  manner 
and  to  the  same  extent  as  courts  of  record  in 
similar  cases;  to  issue  citations  to  parties  and 
compel  their  appearance;  to  enforce  all  lawful 
orders,  process  and  decrees  of  his  court  by  at- 
tachment, which  shall  be  similar  in  form  to 
those  used  by  the  Court  of  Chancery  in  analo- 
gous cases:  and  every  officer  to  whom  any  ci- 
tation, subpoena,  attachment  or  other  process 
issued  by  a  surrogate  shall  be  directed,  shall 
execute  the  same,  in  the  same  manner  as  if  is- 
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sued  by  a  court  of  record.  2  R.  S.,  220-223; 
sees.  1,  6,  9. 

5O*]  *In  these  several  provisions  of  the  stat- 
utes, no  express  power  is  given  in  terms  to 
issue  process  into  any  county  in  the  State;  nor 
is  there  any  restriction  upon  the  surrogate  that 
his  process  shall  be  confined  to  the  limits  of 
his  own  county.  He  is  limited  as  to  the  bounds 
within  which  he  shall  hold  his  court,  but  there 
is  no  limitation  as  to  the  service  of  any  cita- 
tion, subpo3na,  attachment  or  other  process. 
The  surrogate  granting  letters  of  administra- 
tion has  exclusive  jurisdiction  over  the  ad- 
ministrator appointed  by  him,  in  the  settle- 
ment of  the  estate.  Suppose  the  administra- 
tor, after  obtaining  letters  of  administration 
and  possessing  himsef  of  the  estate,  removes 
out  of  the  county  in  which  letters  of  adminis- 
tration were  granted;  or  suppose  a  case,  which 
often  exists,  that  letters  of  administration  are 
granted  to  a  person  residing  out  of  the  county 
in  which  letters  of  administration  are  granted ; 
is  it  not  in  the  power  of  the  surrogate  granting 
administration,  to  compel  the  filing  an  inven- 
tory and  subsequent  rendering  an  account  ? 
Such  surrogate  has  exclusive  jurisdiction.  No 
other  surrogate  has  any  power  in  the  premises; 
and  if  the  surrogate  who  granted  administra- 
tion has  no  jurisdiction,  the  law  itself  is  a  dead 
letter,  because  there  is  no  mode  of  enforcing 
it,  upon  the  construction  contended  for  by  the 
defendant  in  error.  It  is  the  duty  of  courts 
to  give  the  statutes  such  a  construction  as  will 
give  to  them  force  and  efficacy  according  to 
the  intention  of  the  Legislature.  It  is  clear  to 
my  mind  that  the  surrogate  is  not  limited  to 
the  bounds  of  his  county;  he  may  send  a  cita- 
tion to  any  part  of  the  State.  So  he  may  a  sub 
poena;  and  if  the  subpoena  is  disobeyed,  he  may 
send  an  attachment  for  the  witness  who  has 
refused  obedience  to  the  process.  This  power 
is  given  by  giving  the  same  effect  to  the  sub- 
poena of  the  surrogate  as  to  the  subpoena  of 
courts  of  record.  Power  to  issue  an  attach- 
ment into  any  part  of  the  State  necessarily  re- 
sults from  the  fact  that  exclusive  jurisdiction 
is  given  to  the  surrogate  granting  administra- 
tion; and  power  is  given  him  to  enforce  bis 
orders  and  decrees,  without  imposing  any  lim- 
itation of  his  process  to  his  county. 

In  the  particular  case  now  before  us,  if  the 
surrogate  of  Monroe  has  no  jurisdiction,  there 
is  no  mode  of  enforcing  his  decrees,  nor  any  of 
compelling  a  performance  of  official  duty;  but 
51*]  *allowing  to  the  surrogate  the  extent  of 
the  State  in  which  to  issue  his  process,  the 
system  becomes  effective,  consistent  and  har- 
monious. The  Commissioner  erred  in  adjudg- 
ing that  the  surrogate  had  no  jurisdiction  out 
of  his  own  county.     He  also  erred  in  suppos- 
ing that  no  notice  should  be  given,  because  the 
party  intended  did  not  reside  within  the  County 
of  Brie.     It  is  impliedly  admitted  that  there 
were  persons  in  some  other  county  to  whom 
notice  should  have  been  given.     The  party  in- 
titf&d  in  continuing  the  imprisonment  is  en- 
2  R.  S/.'Stice,  without  regard  to  his  residence, 
of  the  surrcec.  46.     He  is  a  party  in  the  court 
to  notice.      tg.  aQd  by  the  statute  is  entitled 
tlie  Commissitboth  grounds,  the  proceedings  of 

,,  j-  shouldbe  reversed. 
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BLOODGOOD 

v. 

THE  MOHAWK  AND    HUDSON    RAIL- 
ROAD COMPANY. 

Constitutional  Law — Taking  Private  Property 
for  Public  use — Right  of  Corporation  to  Enter 
upon  Lands  of  Individuals  for  Purpose  of 
Making  Examination  and  Surveys — Assess- 
ment and  Payment  of  Damages — Trespasser 
ab  Initio. 

The  Act  incorporating'  the  Mohawk  and  Hudson 
R.  R.  Co.,  authorizes  the  company,  by  their  agents, 
surveyors  and  engineers,  to  enter  upon  the  lands  of 
individuals,  for  the  purpose  of  making  examina- 
tions and  surveys  so  as  to  determine  the  most  ad- 
vantageous route  for  the  proper  line  or  course 
whereon  to  construct  their  railroad  or  ways,  pre- 
vious to  acquiring  title  to  the  lands  required,  or  the 
assessment  and  payment  of  damages. 

So  they  may  enter,  in  like  manner,  previous  to 
acquiring  the  title  to  the  lands,  or  having  the  dam- 
ages appraised  and  paying  the  same  for  the  con- 
struction and  maintenance  of  their  railroad  or  ways, 
and  the  accommodations  requisite  and  appertaining 
to  them.  The  purchase  of  the  land,  or  the  payment 
of  the  appraised  damages  is  a  condition  precedent 
to  the  vesting  of  the  fee  simple  of  the  land  required 
for  the  road,  etc.,  in  the  Corporation  ;  but  not  to 
their  right  to  enter  upon  for  the  purpose  of  mak- 
ing surveys,  or  tp  their  right  to  take  possession  of 
and  use  it  for  the  construction  and  maintenance  of 
their  road. 

It  has  never  been  deemed  necessary  that  the  com- 
pensation, which  the  Constitution  requires  to  be 
made  for  private  property  taken  for  public  use, 
should  be  actually  ]>aid  befdre  entering  upon  or 
taking  possession  of  the  property.  If  legal  pro- 
vision for  compensation  is  made,  the  spirit  of  the 
Constitution  is  complied  with,  and  the  property 
which  is  required  for  public  use  may  lawfully  be 
entered  upon  and  possession  thereof  taken. 

It  seems,  also,  that  a  law  would  not  be  deemed 
unconstitutional  which  authorized  private  property 
to  be  taken  for  public  use,  although  it  entirely 
omitted  to  provide  the  mode  of  making  compensa- 
tion ;  and  that  the  officers  of  *govemment  or  [*52 
other  individuals  designated  in  the  Act,  who  should 
take  possession  of  property  under  such  circum- 
stances, would  not  be  trespassers;  that  the  owners 
would  have  a  just  claim  for  compensation,  which  it 
was  to  be  presumed  would  be  acknowledged  by  the 
Legislature  and  paid. 

Acts  of  the  Legislature  authorizing  railroad  com- 
panies to  enter  upon,  take  possession  of  and  use  the 
lands  of  individuals  for  the  construction  and  main- 
tenance of  their  roads,  against  the  will  and  without 
the  consent  of  the  owners  of  the  lands,  are  valid  and 
constitutional. 

The  assessment  and  payment  of  damages  being  a 
condition  subsequent  to  the  entry,  not  only  for  the 
purpose  of  surveying  but  of  making  and  construct- 
ing the  road,  it  waspeld,  that  it  was  not  necessary 
for  the  defendants  in  their  plea  to  allude  to  such 
assessment  and  payment. 

It  was  further  held,  if,  notwithstanding  that  the 
original  entry  was  lawful,  the  defendants  have  been 
guilty  of  such  delay,  in  taking  the  measures  pre- 
scribed by  the  Act  to  obttu'n  title  to  the  land  and  to 
ascertain  and  pay  the  plaintiff's  damages,  as  to  de- 
prive them  of  the  benefit  of  such  entry  and  render 
them  trespassers  ab  initio,  it  was  incumbent  upon 
the  plaintiff  to  have  replied  the  facts  necessary  to 
present  that  question.  Whether  an  unreasonable 
delay  in  paying  the  plaintiff's  damages  would  ren- 
der the  defendants  trespassers  ab  initio,  the  court 
doubted ;  but  that  the  plaintiff  would  have  an  ample 
remedy  in  such  a  case,  in  some  form  of  action,  they 
had  no  question. 

Citations— 2  R.  L.  275,  sec.  16 : 1  R.  L.  213  sec.  3 ;  20 
Johns.,  104,  744 ;  7  Johns.  Ch.,  343,  344  ;  4  Wend.,  650  ; 

1  Chit.  PI..  228,  229 ;  8  Co.,  145  :  2  Wils.,  313  ;  11  East, 
395 ;  2  Ld.  Raym.;  1424 ;  5  Taunt.,  198  :  Cro.  Ch.,  446 ; 

2  Roll.  Abr.,  562;  5  Barn.  &  C.,  485 ;  11  Com.  L.  R.,  279; 

3  Paige,  45. 

/CONSTRUCTION  of  railroad  laws.  The 
\J  plaintiff  declared  in  trespass  quaredausum 
fregit,  alleging  that  the  defendants  by  their 
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servants  entered  his  closes  with  carriages,  etc., 
broke  down  and  destroyed  his  fences,  and  dug 
#nd  subverted  the  soil,  etc.  The  defendants 
justified  under  their  Act  of  Incorporation 
<Stat.,  of  1826,  p.  286,  etc).;  by  the  7th  section 
of  which  Act  it  is  enacted.  "  That  the  said 
Corporation  be  and  they  are  hereby  author- 
ized, by  their  agents,  surveyors  and  engineers, 
to  cause  such  examinations,  and  surveys  to  be 
made, of  the  ground  lying  between  the  Mohawk 
and  Hudson  Rivers  within  the  aforesaid  limits, 
prescribed  by  the  1st  section  of  this  Act,  as 
shall  be  necessary  to  determine  the  most  ad- 
vantageous route, place  or  places,  for  the  prop- 
er line,  course,  road  and  way,  whereon  to  con- 
struct their  single  or  double  railroad  or  ways; 
and  it  shall  be  lawful  for  the  said  Corporation 
to  enter  upon  and  take  possession  of  and  use, 
all  such  lands  and  real  estate  as  may  be  indis- 
pensable for  the  construction  and  maintenance 
of  their  single  or  double  railroad  or  ways,  and 
the  accommodations  requisite  and  appertaining 
to  them;  and  may  also  receive,  hold  and  take 
all  such  voluntary  grants  and  donations  of 
land  and  real  estate  as  shall  be  made  to  the  said 
53*J  Corporation,  to  aid  in  the  construction, 
maintenance  and  accommodation  of  their  single 
or  double  railroad  or  way;  Provided  that  all 
lands  or  real  estate  thus  entered  and  taken  pos- 
session of,  and  used  by  the  said  Corporation, 
and  which  are  not)  donations, shall  be  purchased 
by  the  said  Corporation  of  the  owner  or  own- 

•  ers  of  the  same,  at  a  price  to  be  mutually 
agreed  upon  betwixt  them;  and  in  case  of  a 
disagreement  of  the  price,  it  shall  be  the  duty 
of  the  Governor  of  the  State,  upon  a  notice  to 
be  given  him  by  the  said   Corporation,  to  ap- 
point three  commissioners,  etc. ,  to  determine 
the  damages  which  the  owner  or  owners  of  the 
the  land  or  real  estate  so  entered  upon  by  the 
said  Corporation  has  or  have  sustained  by  the 

•occupation  of  the  same;  and  upon  payment  of 
such  damages"  (with  the  costs  of  the  appraise- 
ment, or  upon  depositing  the  amount  of  such 
damages  in  a  bank  in  the  City  of  Albany  to  the 
credit  of  such  owner  or  owners,  notice  thereof 
being  given),  "then  the  said  Corporation  shall 
be  deemed  to  be  seised  and  possessed  of  the 
fee  simple  of  all  such  land  or  real  estate  as  shall 
have  been  appraised  by  the  said  Commission- 
ers; and  it  shall  be  the  duty  of  the  said  Com 
missioners  or  a  majority  of  them  to  deliver  to 
the  said  Corporation  a  written  statement  of  the 
award  or  awards  they  shall  make,  with  a  de- 
scription of  the  land  or  real  estate  appraised, 
to  be  recorded  by  the  said  Corporation  in  the 
clerk's  office  of  the  county  where  the  land  or 
real  estate  may  lie."  The  defendants  pleaded 
that  they  entered  the  several  closes,  etc.,  for 
the  purpose  of  causing  such  examinations  and 
surveys  to  be  made  as  might  be  necessary  to 
-determine  the  most  advantageous  route,  etc., 
for  the  proper  line,  course,  road  and  way 
whereon  to  construct  their  road  or  ways  ;  and 
for  the  purpose  of  taking  possession  of  and 
using  so  much  of  the  several  closes,  and  of  the 

•  earth  and  soil  thereof,  as  might  be  indispen- 
sable for  the  construction  and  maintenance  of 
their  railroad  and  ways  and  the  accommoda- 
tions requisite  and  appertaining  to  them,  and 
did  then  and  there  take  possession  of  and  use 
so  much  of  the  several  closes,  and  of  the  earth 

;and  soil  thereof,  as  was  indispensable  for  the 
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purposes  aforesaid,  as  they  lawfully  might; 
which  are  the  said  several  trespasses,  etc.  To 
this  plea  the  plaintiff  interposed  a  general  de- 
murrer, and  the  defendants  joined. 

*Messrs.  J.  T.  B.  Van  Vechten  [*54 
and  S.  Stevens,  for  the  plaintiff. 

Mr.  B.  F.  Butler,  Atty-Gen.  of  the  U.  S., 
for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  plea 
demurred  to  sets  out  substantially  the  enacting 
part  of  the  7th  section  of  the  Act  by  which  the 
defendants  were  incorporated,  and  the  aver- 
ments which  it  contains  were,  undoubtedly, 
sufficient  to  bring  them  within  its  provisions, 
and  to  justify  the  trespasses  complained  of, 
unless  the  enacting  clause  is  qualified  and  re- 
strained by  the  proviso  contained  in  the  same 
section.  It  was  obviously  the  intention  of  the 
Legislature  to  authorize  the  Corporation  to  en- 
ter upon  and  take  possession  of  such  land  as 
they  should  think  necessary  for  the  route  and 
construction  of  their  road,  without  requiring 
as  a  condition  precedent  that  the  same  should 
be  appraised  and  paid  for  in  the  manner  pre- 
scribed in  the  Act.  No  survey  or  examination 
could  be  made  without  a  previous  entry.  An 
examination  of  the  soil  by  ploughing  or  digging 
might  be  indispensable,  in  order  to  determine 
the"  practicability  of  a  particular  location,  or 
the  expediency  of  adopting  one  route  in  pref- 
erence to  another.  The  quantity  of  land  nec- 
essary for  the  construction  of  the  road,  and  the 
damages  sustained  by  the  owner  inconsequence 
of  the  taking  or  occupation  thereof  by  the  Co., 
could  scarcely  in  any  instance  be  accurately 
determined  until  the  road  was  completed  or 
considerably  advanced  in  its  construction.  After 
a  particular  route  was  surveyed,  it  might  be- 
come necessary  to  abandon  it,  in  consequence 
of  difficulties  from  the  nature  of  the  soil,  or 
unforeseen  obstructions,  which  were  developed 
during  the  progress  of  the  work.  Many  con- 
siderations of  this  description  would  render  it 
highly  expedient  that  it  should  not  be  made 
imperative  upon  the  Corporation  to  attempt 
to  purchase  the  land  required,  from  the  own 
ers,  or  to  have  their  damages  assessed  faster 
than  the  road  was  substantially  completed. 
The  Act  accordingly  authorizes  them  to  cause 
surveys  and  examinations  to  be  made,  and  to 
enter  upon  and  take  possession  of  and  use  all 
such  lands  within  the  prescribed  limits  as  may 
be  indispensable  for  the  construction  of  the 
road,  without  any  *qualification.  The  [*55 
proviso  relates  merely  to  the  final  and  absolute 
vesting  in  the  Corporation  of  the  fee  simple  of 
the  land  thus  taken  possession  of.  The  land 
must  be  purchased  or  appraised  and  paid  for 
before  the  title  shall  vest  in  the  Corporation  ; 
but  the  very  terms  of  the  proviso  imply  a  pre- 
vious possession  and  appropriation  by  the  Cor- 
poration of  the  lands,  which  it  is  made  their 
duty  to  purchase  or  cause  to  be  appraised  and 
paid  for.  "Provided  that  all  lands  thus  en- 
tered upon  and  taken  possession  of,  and  used, 
and  which  are  not  donations.shall  be  purchased 
by  the  said  Corporation,"  etc.  The  entry  and 
possession  and  use  are  to  precede  the  purchase 
and  appraisal,  and  the  Commissioners  are  to 
"  determine  the  damages  which  the  owner  or 
owners  of  the  land  so  entered  upon  by  the  said 
Corporation  has  or  have  sustained  by  the  oc- 
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cupation  thereof."  The  damages  are  to  be  the 
result  of  the  occupation  or  taking  of  the  land. 
The  occupation  must,  of  course,  precede  the 
assessment  of  the  damages.  The  purchase  of 
the  land,  on  the  payment  of  the  appraised  dam- 
ages, is  a  condition  precedent  to  the  vesting  of 
the  fee  simple  of  the  land  required  for  the  road 
in  the  Corporation;  but  not  to  their  right  to  en- 
ter upon  and  take  possession  of  and  use  it  for 
the  construction  of  their  road.  Such  appears 
to  me  to  be  the  import  of  this  Act,  even  upon 
those  strict  rules  of  construction  which  are  ap- 
plied to  statutes,  clearly  and  confessedly  in 
derogation  of  common  right. 

Nor  is  the  right  thus  given  to  this  Corpora- 
tion, to  enter  upon  and  take  possession  of  the 
land  necessary  for  the  construction  of  their 
road,  before  they  are  required  to  pay  for  it  and 
obtain  the  absolute  title,  a  new  and  peculiar 
feature  in  this  Act.  Under  the  Highway  Act 
of  1813,  2  R.  L.,  275,  sec.  16,  the  Commission- 
ers of  Highways  are  authorized  to  lay  out  roads 
through  improved  and  cultivated  land,  with- 
out the  consent  of  the  owners  or  occupants 
thereof,  upon  the  application  of  12  respectable 
freeholders  ;  and  the  owners  are  to  procure 
their  damages  to  be  assessed  in  one  of  several 
ways,  pointed  out  in  the  Act.  The  Supervi- 
sors are  then  to  cause  them  to  be  raised  and  col- 
lected in  the  town,  in  the  same  manner  as  the 
•other  town  charges,  and  to  pay  them  to  the 
Commissioners,  who  are  to  pay  them  over  to 
the  owner.  This  process  of  collecting  and  pay- 
ing the  damages  must  necessarily  occupy  some 
56*]  considerable  *time;  but  in  the  meanwhile 
the  land  is  taken  and  worked  and  used,  or  ap- 
propriated by  the  public  as  a  road.  The  owner 
acquires  a  vested  and  absolute  right  to  dam- 
ages; but  the  actual  payment  may  not  be  made 
for  a  long  time  after  he  has  been  deprived  of 
the  use  and  enjoyment  of  his  laud.  So,  also, 
under  the  Canal  Law  of  1817,  p.  302,  sec.  3, 
the  Canal  Commissioners  are  authorized  co  take 
possession  of  and  use  all  lands,  waters  and 
streams,  necessary  for  the  construction  of  the 
work,  and  the  damages  of  the  owners  are  to  be 
subsequently  ascertained  by  appraisers. 

The  general  Turnpike  Act  of  1813,  1  R.  L., 
231,  sec.  3,  is  an  exception  to  the  general  rule, 
clearly  and  distinctly  marked  by  the  very  terms 
of  the  Act.  It  contains  an  express  provision 
that  nothing  in  the  Act  contained  shall  be  con- 
strued to  authori/.e  the  president  and  directors 
of  any  company  to  enter  upon  any  land  for  the 
purpose  of  making  their  road,  until  they  shall 
have  paid  the  damages  of  the  owners  of  the 
land,  according  to  the  provisions  of  the  Act. 

It  has  never  been  deemed  necessary  that  the 
compensation  which  the  Constitution  requires 
should  be  made  for  private  property,  when 
taken  for  public  use,  should  be  actually  paid 
before  entering  upon  or  taking  possession  of 
the  property.  If  legal  provision  for  compensa- 
tion is  made,  the  spirit  of  the  Constitution  is 
complied  with,  and  the  property  which  is  re- 
quired for  public  use  may  lawfully  be  entered 
upon  and  taken.  I  am  not  aware  that  this  prin- 
ciple has  ever  been  questioned.  It  has  already 
been  shown  that  it  has  been  sanctioned  by  the 
Legislature  in  the  Highway  and  Canal  Acts. 
It  is  explicitly  admitted  by  Judge  Spencer  and 
Chancellor  Kent,  in  Bradshaw  v.  Rodgers,  20 
Johns.,  104,  744;  and  again, by  ChancellorKent, 
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in  Jerome  v.  Boss,  7  Johns.  Ch.,  343,  344;  and 
by  this  court,  in  Wheelock  v.  Young,  4  Wend., 
650.  And  the  opinion  is  strongly  intimated  in 
those  cases,  that  a  law  would  not  be  unconsti- 
tutional, which  authorized  private  property  to 
be  taken  for  public  use,  and  entirely  omitted 
to  provide  the  mode  of  making  compensation; 
and  that  the  officers  of  government,  or  other 
individuals,  who  should  take  possession  of 
property  under  such  circumstances,  would  not 
be  trespassers;  and  that  the  owner  would  have 
a  just  claim  for  compensation,  which  it  was 
*to  be  presumed  would  be  acknowledged  [*57 
by  the  Legislature,  and  finally  paid.  This  case 
does  not  call  for  the  expression  of  any  opinion 
upon  that  point. 

The  defendants,  then,  were  authorized,  by 
their  Act  of  Incorporation,  to  enter  upon,  take 
possession  of  and  use  all  such  lands,  within 
certain  prescribed  limits,  as  were  indispen- 
sable, for  the  construction  and  maintenance  of 
their  road.  Their  plea  contains  all  the  aver- 
ments necessary  to  bring  them  within  the  pro- 
visions of  the  Act,  and  to  justify  the  entry  and 
trespasses  complained  of.  The  assessment  and 
payment  of  the  plaintiff's  damages  for  the  tak- 
ing of  his  land,  was  a  condition  subsequent  to 
their  right  of  entry,  for  the  purpose  not  only  of 
surveying,  but  of  making  and  constructing 
their  road,  and  which  it  was  not  necessary  for 
them  to  notice  in  their  plea.  1  Chit.  PI.,  228, 
229.  If,  notwithstanding  their  original  entry 
was  lawful,  the  defendants  have  been  guilty  of 
such  delay  in  taking  the  measures  prescribed 
by  the  Act,  to  obtain  a  title  to  the  land,  and  to 
ascertain  and  pay  the  plaintiff's  damages,  as  to 
deprive  them  of  the  benefit  of  such  entry,  and 
render  them  trespassers  ab  initio,  it  was  incum- 
bent upon  the  plaintiff  to  have  replied  the  facts 
necessary  to  present  that  question.  Whether 
an  unreasonable  delaj'  in  paying  the  plaintiff's 
damages  would  render  the  defendants  trespass- 
ers ab  initio,  it  is  not  necessary  now  to  con- 
sider; that  question  is  not  presented  by  the  rec- 
ord. That  the  plaintiff  would  have  an  ample 
remedy,  in  such  a  case,  in  some  form  of  action, 
there  can  be  no  question.  Six  Carpenters'  case, 
8  Co.,  145  ;  2  Wils.,  313  ;  11  East,  395  ;  2  Ld. 
Raym.,  1424;  5  Taunt.,  198;  Cro.  Ch.,  446;  2 
Roll.  Abr.,  562;  5  Barn.  &  C.,  485;  11  Com.  L. 
R..  279. 

I  entertain  no  doubt  of  the  entire  constitu- 
tionality of  that  provision  of  the  Act  in  ques- 
tion, which  authorizes  the  defendants  to  take 
the  land  which  may  be  necessary  for  the  con- 
struction and  maintenance  of  their  road, against 
the  will  and  without  the  consent  of  the  owners. 
Railroads,  though  made  by  private  corpora 
tions,  when  designed  for  traveling  and  transpor- 
tation, are  great  public  improvements.  They 
can  be  made  profitable  to  the  proprietors  only 
by  affording  the  most  liberal  accommodations 
to  *the  public.  They  are,  from  their  very  [*58 
nature,  devoted  and  exclusively  devoted  to  the 
public  use — upon  such  terms  and  conditions  as 
the  Legislature,  in  their  wisdom,  think  reason- 
able and  proper,  in  order  to  insure  to  the  own- 
ers of  the  stock  an  adequate  remuneration  for 
the  hazard  and  expense  incurred  in  their  con- 
struction. But  it  is  in  not  my  intention  to  dis- 
cuss this  branch  of  the  case.  The  principles  ap- 
plicable to  it  are  very  ably  and  elaborately  con- 
sidered in  the  arguments  of  counsel,  and  in  the 
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opinion  of  the  Chancellor,  in  the  case  of  Beek- 
man  v.  R.  K  Co.,  3  Paige,  45;  vide,  also,  4 
Wend.,  650.  It  was  also  intimated  by  the 
counsel  for  the  plaintiff,  that  another  case  was 
pending,  in  which  it  was  their  intention  more 
fully  and  distinctly  to  present  and  discuss  this 
point.  The  opinion  here  expressed  is  not, there- 
fore,intended  to  preclude  any  future  discussion 
of  the  question. 

Judgment  for  defendant  on  demurrer,  with 
leave  to  plaintiff  to  reply. 

Reversed— 18  Wend.,  9. 

Distinguished— 33  Am.  Dec.,  416  (2  Harr..  514). 

Railroad  companies— Taking  of  private  property  by 
—Eminent  domain.  Cited  in-24  Barb.,  481 :  34  Barb., 
503 :  42  Barb..  121 ;  14  How.  Pr.,  211 ;  22  How.  Pr.,  117; 
5  Abb.  Pr.,  124;  31  Cal.,  371 ;  33  Am.  Dec.,  419  (2  Harr., 
514);  40  Am.  Dec.,  708  (15  Vt.,  745). 

Compensation— Assessment  of  damages.  Cited  m-r- 
7  Barb.,  426  ;  31  Cal.,  554,  557. 

Also  cited  in— 6  How.  U.  S.,  539 ;  4  Am.  Rep.,  208 
(29  Iowa,  108);  36  Am.  Rep.,  804  (15  W.  Va.,  362). 


HEACOCK  &  LOCKWOOD  «.  SHERMAN. 

Bridge  over  Public  Highway— Duty  of  Parties 
Building  to  Keep  in  Repair — Stockholders  Not 
Liable. 

A  bridge,  built  by  a  corporate  body,  or  by  indi- 
viduals, over  a  public  highway,  for  their  exclusive 
benefit,  must  be  kept  in  repair  by  the  parties  build- 
ing it,  and  it'  any  injury  happens  to  others  in  conse- 
quence of  its  being  out  of  repair,  an  action  lies. 

If,  however,  such  bridge  is  useful  to  the  public, 
and  is  generally  used,  the  individuals  building  it  are 
not  bound  to  keep  it  in  repair,  unless  the  necessity 
for  the  bridge  was  originally  created  by  the  parties 
building  it. 

.The  stockholders  of  an  incorporated  company  are 
not  individually  responsible  for  damages  occasioned 
by  a  bridge  being  out  of  repair,  built  by  the  Com- 
pany, although  by  the  terms  of  the  Act  of  Incor- 
poration an  action  is  given  against  them  for  any 
demand  against  the  Corporation— the  Act  contem- 
plating liability  only  for  demands  arising  ex  con- 
tractu. 

Citations— Stat.  of  1827,  p.  45 ;  1  Chit.  PI.,  30;  5  Bac., 
tit.  Obligation.  D,  4;  13  Co.,  33;  1  Bac.,  tit.  Bridges, 
535;  2  East,  342;  5  Burr.,  2594;  13  East,  220;  Wool- 
rych,  Ways  &  Br.,  202,  204;  1  Salk.,  359;  2  Bl.,  687. 

ERROR  fromtheErieC.P.  Sherman  brought 
an  action  on  the  case,  in  a  justice's  court, 
against  Heacock  and  Lockwood,  as  stockhold- 
ers of  an  incorporated  company,  called  the 
Buffalo  Hydraulic  Association,  charging  a 
bridge  belonging  to  the  Association  to  be  out 
of  repair,  by  means  whereof  a  horse  of  the 
plaintiff  fell  through  the  bridge,  and  was  so 
59*]  greatly  injured  *as  to  die  in  consequence 
of  the  injuries  received  by  the  fall.  The  de- 
fendants pleaded  the  general  issue  The  cause 
was  tried  before  the  justice,  who  rendered 
judgment  for  $50  damages.  The  defendants 
appealed  to  the  C.  P.  of  Erie,  where  the  cause 
was  tried  by  a  jury.  It  appeared  on  the  trial 
in  the  C.  P.  that  the  bridge  where  the  injury 
happened  was  built  by  the  Buffalo  Hydraulic 
Association,  across  a  canal,  constructed  to 
further  the  objects  of  the  Association, at  a  place 
where  the  canal  crossed  a  public  highway  ;  and 
that  the  bridge  was  out  of  repair.  The  injury 
to  and  loss  of  the  horse  was  shown.  The  court 
charged,  among  other  things,  that  the  defend- 
ants, as  stockholders  of  the  Association,  were 
liable  to  respond  for  damages  incurred  by  any 
one  in  consequence  of  the  bridge  being  out  of 
repair,  and  submitted  the  facts  to  the  jury.who 
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found  a  verdict  for  the  plaintiff  for  $85  dam- 
ages, on  which  judgment  was  entered.  The 
defendants  having  excepted  to  the  charge  of 
the  court,  sued  out  a  writ  of  error. 

Mr.  J.  L.  Talcott,  for  plaintiffs  in  error. 

Mr.  G.  P.  Barker,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  8th  section 
of  the  Act  incorporating  the  Buffalo  Hydraulic 
Association,  Stat. of  1827,  p.  45,  enacts':  "That 
the  stockholders  of  the  said  Corporation  shall 
be  holden  jointly  and  severally  to  the  nominal 
amount  of  their  stock,  for  the  payment  of  all 
debts  contracted  by  the  said  Corporation  or  by 
their  agents  ;  and  any  person  or  persons  hav- 
ing any  demand  against  the  said  Corporation 
may  sue  any  stockholder  or  stockholders,  in 
any  court  having  cognizance  thereof,  and  re- 
cover the  same  with  costs ;  provided  that  no 
stockholder  shall  be  obliged  to  pay  more  in  the 
whole  than  the  amount  of  the  stock  he  may 
hold  in  the  said  Company  at  the  time  the  debt 
accrued."  The  term  "demand "is  undoubt- 
edly broad  enough,  if  it  stood  alone,  to  embrace 
the  claim  of  the  plaintiff.  It  is  a  word  of  the 
most  extensive  signification  that  can  be  used  in 
a  release,  and  operates  to  discharge  the  releasee 
from  every  cause  of  action  existing  at  the  time 
in  *favor  of  the  party  executing  it.  We  [*6O 
must,  however,  look  at  the  whole  section,  and 
the  connection  in  which  it  stands,  in  order  to 
fix  its  meaning  in  this  case.  The  stockholders, 
in  the  first  place,  are  made  jointly  and  sever- 
ally holden  for  the  payment  of  all  debts  con- 
tracted by  the  Corporation,  or  by  their  agents. 
The  liability  is  here  declared  ;  it  is  new,  and 
unknown  to  the  common  law  ;  and  is  in  terms 
limited  to  demands  ex  contractu.  The  residue 
of  the  section  was  not  intended  to  extend  the 
liability  thus  declared,  but  is  in  furtherance  of 
the  remedy.  Without  it,  it  might  be  a  ques- 
tion whether,  under  the  first  clause,  a  party 
would  not  be  bound  to  sue  all  the  stockholders, 
or  but  one  of  them,  agreeably  to  the  rule  of 
law  respecting  joint  and  several  obligors.  1 
Chit.  PI.,  30 ;  5  Bac.,  tit.  Obligation,  D,  4. 

But  the  proviso  to  the  section  is  conclusive 
upon  the  point.  Any  person  having  a  demand 
against  the  Corporation  is  authorized  to  sue 
any  stockholder,  in  any  court,  etc.,  "  provided 
that  no  stockholder  shall  be  obliged  to  pay 
more,  in  the  whole,  than  the  amount  of  the 
stock  he  may  hold  in  said  Company  at  the  time 
the  debt  accrued;"  thereby  clearly  qualifying 
the  enlarged  meaning  of  the  word  "  demand," 
and  showing,  satisfactorily,  that  it  was  used  by 
the  Legislature  to  denote  a  demand  arising  upon, 
contract.  Damage  arising  upon  tort  is  not  a. 
debt  accrued,  within  any  reasonable  construc- 
tion of  that  term.  It  is  apparent,  as  well  from 
a  view  of  the  whole  section,  as  from  an  anal- 
ysis of  its  parts,  that  the  intent  of  the  framers 
of  it  was  only  to  make  the  stockholders  indi- 
vidually responsible  for  the  debts  of  the  Co. 

If  we  could  get  over  the  above  objection, we 
should  have  no  difficulty  in  sustaining  the  re- 
covery. The  cases  relied  upon  by  the  plaintiffs- 
in  error  are  not  applicable.  It  is  conceded  in 
most,  if  not  all  of  them.that  if  a  bridge  is  built 
by  an  individual  over  a  public  highway  for  hia 
own  exclusive  benefit,  he  is  bound  to  repair  it, 
and  this  in  consideration  of  private  advantage. 
13  Co.,  33;  1  Bac.,  tit.  Bridges,  535,  note  by 

687 


60 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1835 


Mr.  Gwillim  ;  2  East,  342  ;  King  v.  Yorkshire, 
6  Burr.,  2594  ;  13  East,  220  ;  Woolrych,  Ways 
and  Bridges,  202,  204,  and  cases  cited  ;  1  Salk., 
359  ;  2  Bl.,  687.  A  bridge  built  by  an  indi- 
vidual over  a  public  highway  that  is  useful  to 
<J1*]  *the  public  and  generally  used  by  them, 
or  if  in  the  course  of  time  it  has  become  useful 
and  is  used  by  the  public,  must  be  kept  in  re- 
pair by  the  public  ;  as,  should  a  patriotic  per- 
son build  a  bridge  at  his  own  expense  over  a 
public  fordway,  it  would  be  more  than  unjust 
to  compel  him  also  to  keep  it  in  repair.  Even 
should  he  derive  a  benefit  or  convenience  indi- 
vidually, still,  as  it  would  be  a  great  accom- 
modation to  the  public,  it  ought  to  be  repaired 
by  the  public.  Here  the  bridge  was  of  no  sort 
of  convenience  to  the  public  or  any  person 
using  the  highway.  The  canal  was  cut  for  the 
benefit  of  a  private  company,  and  to  promote 
their  own  exclusive  interest  (accommodating 
at  the  same  time  the  public, but  for  which  they 
•expected  a  full  compensation),  by  reason  of 
which  this  bridge  became  and  continues  neces- 
sary. If  the  suit  had  been  against  the  Corpor- 
ation, we  would  have  held  them  responsible. 
The  act  of  cutting  the  canal  and  building  the 
bridge  was  theirs.  It  was  authorized  and,  of 
course,  lawful.  The  obligation  to  repair  at- 
taches to  them  in  their  corporate  capacity,  upon 
common  law  principle,  the  same  as  it  would 
upon  an  individual  if  lawfully  built  by  him  ; 
and  as  the  statute  has  not  given  a  remedy  in 
this  or  the  like  cases  against  the  stockholders 
individually,  that  of  the  common  law  should 
liave  been  pursued. 

Cited  in— 23  Wend..  449 ;  45  N.  Y.,  134 ;  6  Am.  Rep., 
55 ;  28  Hun,  347 ;  30  Hun,  295 ;  35  Mich.,  218. 


«2*]        *PHENIX  v.  BALDWIN. 

Witnesses  —  Depositions  —  Examination    Viva 
Voce —  Variance. 

A  defendant  who  has  procured  the  testimony  of  a 
witness  residing-  abroad  to  be  taken  under  a  commis- 
sion, is  not  bound  on  the  trial  of  the  cause,  upon 
the  requisition  of  the  plaintiff,  to  call  the  witness 
who  is  then  in  court  and  examine  him  viva  vnce,  but 
may  read  his  deposition  as  taken  under  the  commis- 
sion ;  the  plaintiff,  however,  may  have  the  witness 
sworn  and  examined,  although  he  omitted  to  join  in 
the  commission. 

And  where  in  such  case  the  defendant  alleged  that 
the  testimony  of  the  witness  on  the  trial  was  mate- 
rially variant  from  his  deposition,  and  asked  for  a 
new  trial  on  the  ground  of  surprise,  and  that  he 
could  fully  establish  his  defense  by  other  witnesses 
— the  motion  was  denied,  the  court  being  of  opinion 
that  there  was  no  variance  in  the  testimony,  and  the 
defendant  omitting  to  produce  the  affidavits  of  the 
persons  by  whom  he  alleged  his  defense  could  be  es- 
tablished. 

IN  this  case  a  motion  was  made  on  behalf  of 
the  defendant  fora  new  trial, on  the  ground 
of  surprise.  The  action  was  assumpnt  to  re- 
cover the  value  of  a  quantity  of  lumber  sold. 
The  defendant  had  sued  out  a  commission  to 
Pa.,  under  which  the  testimony  of  one  Mat- 
thews had  been  taken,  which  commission  had 
been  returned  with  the  testimony  of  Matthews 
-annexed.  On  the  trial  of  the  cause,  the  plaint- 
iff, after  calling  two  witnesses  to  prove  the  sale 
of  the  timber  and  admissions  of  indebtedness 
by  defendant,  rested.  The  defendant  then 
offered  in  evidence  the  deposition  of  Matthews 
taken  under  the  commission  ;  the  plaintiff  ob- 
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jected,  alleging  that  Matthews  was  then  in 
court,  and  that  the  defendant  in  such  case  was 
not  entitled  to  read  the  deposition.  The  judge 
overruled  the  objection,  and  the  deposition  was 
read.  The  plaintiff  then  called  Matthews.and 
he  appearing,  the  plaintiff  asked  that  he  be 
sworn  as  a  witness.  The  defendant  objected 
that  the  plaintiff  had  no  right  to  avail  himself 
of  a  viva  voce examination  of  Matthews  on  the 
trial  ;  that,  having  neglected  to  unite  in  the 
commission,  he  must  now  be  content  with  the 
deposition  taken  under  the  commission.  The 
objection  was  overruled, and  Matthews  testified 
in  the  cause.  The  plaintiff  had  a  verdict.  The 
defendant,  on  an  affidavit  that  Matthews'  testi- 
mony on  the  trial  was  materially  different  from 
his  deposition  under  the  commission,  that  he 
was,  consequently,  taken  *by  surprise,  [*63 
and  that  on  a  new  trial  he  would  be  able  fully 
to  establish  his  defense  by  other  witnesses, 
moved  for  a  new  trial.  The  Court  being  of 
opinion  that  the  testimony  of  Matthews  as 
given  on  the  trial  was  not  materially  different 
from  that  given  by  him  under  the  commission , 
and  no  affidavits  being  produced  of  the  persons 
whose  testimony  the  defendant  hoped  to  pro- 
cure on  a  second  trial,  the  motion  for  a  new  trial 
was  denied.  See  17  Johns.,  345. 

Mr.  W.  W.  Frothing-ham,  for  the  defend- 
ant. 

Mr.  S.  Stevens,  for  the  plaintiff. 

Cited  in— 50  Barb.,  223. 


WALTON 
CRONLY'S  ADMINISTRATOR. 

Lease — Assignment — Mortgage  of  Term — Parol 
Evidence  to  Explain  Mortgage. 

A  mortgagee  of  a  term,  who  has  not  taken  posses- 
sion of  the  demised  premises,  is  not  liable  for  rent. 
The  law  in  this  respect  is  different  here  from  what 
it  is  in  England. 

Parol  evidence  is  admissible  to  show  that  a  deed, 
absolute  in  its  terms,  was  intended  as  a  mortgage ; 
and  such  evidence  may  be  received  not  only  as  be- 
tween the  parties  to  the  instrument.but  where  third 
persons  are  concerned,  if  no  trust  or  confidence  has 
been  reposed  upon  the  strength  of  the  absolute  deed, 
and  such  third  persons  have  not  been  misled  by  the 
form  of  the  transaction. 

A  declaration  of  trust,  executed  on  the  trial  of  a 
cause  against  the  assignee,  that  the  assignment  was 
a  mere  security  for  the  payment  of  money,  is  not 
proper  evidence. 

Citations— Woodf.,  111-113,346-350;  Doug.,  454,  460, 
461,  n.;  Bull  N.  P.,  157 ;  Esp.  N.  P.,  289 ;  Cro.  Jac.. 
309.  334,  522;  Cro.  Ch.,  579.  188,  503;  3  Salk.,  5,  48  ;  4 
Mod.,  81;  1  Ld.  Raym.,  553;  7  East,  342,  343;  Bac. 
Abr.  Cov.,  E,  4;  1  Bos.  &  P.,  23 ;  2  East,  580;  7  T.  R., 
311 ;  1  Brod.  &  B.  (5  Com.  L.  R.),  27 ;  Pow.  Mort., 
233-243;  5  Wend.,  603;  1  Cai.  Cas.,  47;  4  Johns.,  41 ;  8 
Johns.,  159  ;  11  Johns.,  528  ;  6  Johns.,  295  ;  15  Johns., 
320  ;  6  Cow.,  147 ;  4  Kent,  Com.,  142,  143 ;  Free,  in 
Ch.,  526 ;  2  Ves.,  225 ;  1  Johns.  Ch.,  594 ;  4  Johns. 
Ch..  167 ;  6  Johns.  Ch.,  417 ;  2  Cow.,  247 ;  8  Wend.,641; 
18  Johns.,  173 ;  2  Hall  (S.  C.),  13. 

HRHIS  was  an  action  of  covenant,  tried  at  the 
1  N.  Y.  Circuit  in  May,  1833,  before  the 
Hon.  Ogden  Ed  wards,  one  of  the  Circuit  Judges. 


NOTE.— Mortgage— Evidence— Parol,  admissible  to 
show  that  a  deed,  absolute  on  its  face,  was  intended 
as  a  mortgage.  See  Clark  v.  Henry,  }  Cow.,  324,  note ; 
Roach  v.  Cosine,  9  Wend.,  227,  note. 

See,  generally,  on  the  admissibility  of  parol  evi- 
dence to  contradict  or  vary  a  written  instrument, 
Creery  v.  Holly,  ante,  p.  26,  notes  cited. 
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The  suit  was  brought  for  the  recovery  of  rent 
-due  upon  a  lease  of  certain  premises,  executed 
by  the  plaintiff  to  one  Dillon,  Dec.  16,  1835,  for 
the  term  of  12  years,  subject  to  an  annual  rent. 
Dillon  assigned  the  lease  to  Lewis  Cronly,  the 
intestate,  Apr.  8,  1828,  but  remained  in  pos- 
session of  the  premises  until  the  end  of  the 
term.  Cronly  never  had  possession.  At  the 
time  of  the  death  of  Cronly,  the  sum  of  $2,504.40 
was  due  for  rent.  The  defendant  offered  and 
was  permitted  by  the  judge  to  show,  that  the 
64*]  assignment,  *though  absolute  on  its  face, 
was,  in  fact,  made  by  Dillon  as  a  security  by 
way  of  mortgage  to  Cronly  for  a  pre  existing 
debt,  which  still  remained  due  and  unpaid;  to 
the  admission  of  which  evidence  the  plaintiff 
excepted.  The  defendant  also  offered  in  evi- 
dence a  declaration  of  trust,  executed  by  him 
since  the  commencement  of  the  trial,  stating 
that  the  assignment  was  executed  as  a  security 
by  way  of  mortgage,  and  that  it  was  agreed 
between  the  parties  at  the  time  of  the  execution 
of  the  same,  that  upon  payment  of  $420,Cronly 
should  re-assign.  To  the  introduction  of  which 
as  evidence  the  plaintiff  excepted, and  the  judge 
excluded  it.  A  verdict  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court. 

Mr.  S.  Stevens,  for  the  plaintiff. 

Mr.  C.  O'Conor,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  A  lessee 
continues  always  liable  upon  the  covenants 
contained  in  the  lease,  by  virtue  of  the  privity 
of  contract,  notwithstanding  any  assignment 
which  he  may  make.  His  liability,  in  respect 
to  covenants  which  run  with  the  land,  rests 
both  upon  the  privity  of  contract  and  of  estate. 
Of  the  first  he  cannot  devest  himself  by  as- 
signment. Covenant  for  rent,  therefore,  may 
always  be  maintained  against  the  lessee  or  his 
representatives,  although  he  may  have  assigned 
his  term  to  the  lessor,  or  his  grantee  may  have 
.accepted  rent  of  the  assignee.  Woodf.,  346; 
Doug.,  460;  Croke,  ,/.,  309,  334,  522;  Cro., 
•Ch.,  579;  3  Salk.,  5.  48;  4  Mod.,  81;  Cro., 
•Ch.,  188,  503;  1  Ld.  Raym.,  553.  So,  where 
the  lessee  makes  an  absolute  assignment  of  the 
whole  term,  the  assignee  and  his  representa- 
tives are  liable  upon  all  the  covenants  which 
run  with  the  land;  and  that  whether  the  as- 
signee took  the  actual  possession  of  the  prem- 
ises or  not.  Walker  v.  Reeve,  Doug.,  461,  n.; 
Bull.  N.  P.,  157;  Esp.  N.  P.,  289;  Woodf., 
347;  7  East,  342,  343.  But  the  liability  of  the 
assignee  continues  only  as  long  as  he  remains 
legal  assignee,  as  it  is  founded  on  priority  of 
estate  merely,  and  not  like  that  of  the  lessee  on 
priority  of  contract  also.  He  may,  therefore, 
free  himself  from  subseqent  liability  by  mak- 
<55*]  ing  *an  assignment  of  all  his  interest. 
Woodf.,  348-350,  and  cases  cited;  Bac.  Abr. 
Cov.,  E,  4;  1  Bos.  &  P.,  23;  2  East,  580.  There 
is  no  personal  confidence  in  the  assignee  of  the 
lessee,  and  when  he  parts  with  the  lease  he  gets 
rid  of  his  liability.  In  Eaton  v.  Jaques,  Doug., 
454,  decided  in  1780.  the  question  arose  wheth- 
er a  mortgagee  of  the  lessee  of  a  term,  never 
having  taken  possession  under  the  mortgage, 
was  liable  as  assignee  for  rent  in  arrear,  and  it 
was  held  by  Ld.  Mansfield,  and  all  the  other 
judges  of  the  K.  B. ,  that  he  was  not.  It  was 
put  upon  the  ground  that  as  mortgagee  out  of 
possession,  he  was  not  assignee,  because  he  had 
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not  all  the  estate,  right,  title,  interest,  etc.,  of 
the  mortgagor;  that  the  mortgage  was  but  a 
security  to  the  mortgagee,  the  legal  estate  still 
remaining  in  the  mortgagor.  This  decision 
does  not  appear  to  have  been  satisfactory  to 
the  profession  in  England.  Ld.  Kenyon 
doubted  its  correctness  in  Westerdtll  v.  Dale, 
7  T.  R,  311;  and  in  Stone  v.  Evans,  Woodf., 
113,  said  he  would  overrule  it  without  the  least 
hesitation;  and  in  Williams  v.  Bosanquet,  1 
Brod.  &  B.,  5  Com.  L.  R.,  72,  it  was  formally 
overruled  upon  a  consideration  of  all  the  pre- 
vious cases.  It  was  there  held,  that  when  a 
party  takes  an  assignment  of  a  lease  byway  of 
mortgage,  as  a  security  for  money  lent,  the 
whole  interest  passes  to  him,  and  he  becomes 
liable  on  the  covenant  for  payment  of  rent, 
though  he  has  never  occupied  or  become  pos- 
sessed of  the  premises  in  fact.  Vide  Woodf., 
111-113;  Pow.,  Mort.,  233-243.  The  doctrine 
of  Eaton  v.  Jaques  is,  that  when  a  lessee  mort- 
gages his  term,  his  whole  interest  does  not  pass 
to  the  mortgagee;  that  until  he  takes  posses- 
sion, the  legal  ownership  is  in  the  mortgagor, 
subject  to  the  lien* of  the  mortgage;  that  the 
mortgagee  of  course  is  not  assignee,  as  an  as- 
signee must  take  the  whole  interest  of  the  les- 
see. Williams  v.  Bosanquet,  on  the  contrary, 
held  that  the  whole  interest  passes  by  the  mort- 
gage, and  that  the  mortgagee,  consequently, 
becomes  assignee,  and  is  liable  as  such.  This 
precise  question  arose  in  the  case  of  Astor  v. 
Hoyt,  5  Wend.,  603,  where  the  doctrine  of 
Eaton  v.  Jaques  was  considered  as  the  well  set- 
tled and  established  law  of  this  State.  It  was 
there  *held  that  a  mortgagor  is  the  owner  [*66 
of  the  property  mortgaged,  against  all  the 
world,  subject  only  to  the  lien  of  the  mort- 
gagee; and  that  a  mortgagee  of  a  term,  not  in 
possession,  cannot  be  considered  as  an  assign- 
ee; but  if  he  takes  possession  of  the  mort- 
gaged premises,  he  has  the  estate  cum  onere, 
and  is  liable  as  assignee  upon  the  covenants 
contained  in  the  lease.  To  show  that  here  the 
mortgagor  has  always  been  considered  the 
owner,  subject  only  to  the  lien  of  the  mortga- 
gee, the  Chief  Justice  there  refers  to  the  follow- 
ing cases:  Waters  v.  Stewart,  1  Cai.  Gas.,  47; 
Jacfcson  v.  Willard,  4  Johns.,  41;  M'lntyrev. 
Scott,  8  Id.,  159;  Runyan  v.  Mersereau,  11  Id. , 
538,  Hitchcock  v.  Harrington,  6  Id.,  295;  Coles 
v.  Coles,  15  Id.,  320,  and  Dickensonv.  Jackson, 
6  Cow.,  147.  It  is  there  said,  that  when  the 
mortgagee  takes  possession,  he  then  has  all  the 
right,  title  and  interest  of  the  mortgagor.  Then 
he  acquires  and  the  mortgagor  loses  an  estate 
liable  to  be  sold  on  execution;  he  is  then  sub- 
stituted in  the  place  of  the  mortgagor  who  was 
lessee  and,  therefore,  is  assignee  and  liable  as 
such.  If  the  defendant  in  this  case,  then,  is  to 
be  considered  as  mortgagee  of  the  lessee,  hav- 
ing never  taken  possession  of  the  premises,  he 
is  not  liable  as  assignee.  The  parol  evidence 
clearly  shows  that  the  assignment  of  the  lease 
from  Dillon  to  Cronly,  though  absolute  in 
terms,  was  intended  and  understood  by  the  par- 
ties as  a  mere  mortgage  of  the  term  by  way  of 
security  for  a  debt,  due  to  Cronly.  It  is  well 
settled  that  parol  evidence  is  admissible  to  show 
that  an  absolute  deed  was  intended  as  a  mort- 
gage. Chancellor  Kent  says,  a  deed  absolute 
on  the  face  of  it,  and  though  registered  as  a 
deed,  will  be  valid  and  effectual  as  a  mortgage 
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as  between  the  parties,  if  it  was  intended  by 
them  to  be  merely  a  security  for  a  debt,  though 
the  defeasance  was  by  an  agreement  resting  in 
parol;  for  parol  evidence  is  admissible  to  show 
that  an  absolute  deed  was  intended  as  a  mort- 
gage, and  that  the  defeasance  has  been  omitted 
by  fraud  or  mistake,  4  Kent,  Com.,  142-143; 
and  he  cites  a  variety  of  cases  in  support  of  the 
position.  Free,  in  Ch.,  526;  2  Ves.,  225;  1 
Johns.  Ch.,  594;  4  Id.,  167;  6  Id.,  417;  2  Cow., 
324;  1  Mon.  73;  Waxhburn  v.  Merrill*,  1  Day, 
139;  and  see  Slee  v.  Manhattan  Co.,  1  Paige, 
48.  5ft,  77;  James  v.  Morey,  2  Cow.,  247;  Gil- 
67*]  christ  v.  Cunningham,  *8  Wend.,  641; 
Cfiamplin  v.  Butler,  18  Johns.,  173;  Ring  v. 
Franklin,  2  Hall,  1,  13. 

It  was  not  denied  by  the  counsel  for  the 
plaintiff  that  parol  evidence,  to  show  that  an 
absolute  deed  was  intended  as  a  mortgage,  was 
admissible  between  the  original  parties  to  the 
contract;  but  it  was  contended  that  it  was  not 
admissible  as  between  one  of  those  parties  and 
a  third  person.  I  do  not  find  that  any  such  dis- 
tinction is  taken  in  any  of  the  cases.  Third 
persons,  who  are  strangersto  the  contract,  are 
not  to  be  prejudiced  by  such  parol  defeasances. 
If  they  deal  with  the  mortgagor  as  absolute 
owner,  upon  the  strength  of  his  title,  ignorant 
of  the  secret  defeasance,  it  cannot  be  set  up 
against  them.  But  where  no  faith  or  confidence 
has  been  reposed  upon  the  strength  of  the  ab- 
solute deed,  and  third  persons  have  not  been 
misled  by  the  form  of  the  transaction,  it  is  not 
perceived  why  its  real  character  should  not  be 
permitted  to  be  proved  and  have  its  full  legal 
operation.  Nor  do  the  cases  recognize  any  dis- 
tinction between  a  formal  mortgagee  of  a  term, 
and  an  individual  holding  the  lease  by  an  ab- 
solute assignment,  but  subject  to  a  separate 
defeasance  either  written  or  parol.  If  he  is 
mortgagee  out  of  possession,  he  is  not  subject 
to  the  covenant  in  the  lease.  Whether  he  is 
mortgagee  by  an  instrument  in  one  form  or  an- 
other, cannot  be  material.  The  question  is, 
whether  he  is  mortgagee  or  assignee,  and  his 
liability  depends  upon  the  answer  which  the 
law  gives  to  it.  The  written  declaration  of 
trust  made  by  the  defendant  during  the  trial 
was  properly  excluded. 

The  verdict  having  been  taken  subject  to  the 
opinion  of  the  court,  judgment  must  be  rendered 
for  the  defendant. 

Mortgagee  not  in  possession— Not  liable  for  rent. 
Explained  and  distinguished— 4  Sandf  •,  536. 

Cited  in— 3  Barb.  Ch.,  55 :  65  Barb.,  379  ;  1  Hilt.,  198, 
451 :  8  Daly,  203;  16  How.  U.  S..  595 ;  56  111.,  466. 

Parol  evidence— Admwsibitity  of  to  vary  written 
contract.  Overruled— 6  Barb.,  464 ;  16  Barb.,  444,  454  ; 
35  Am.  Dec.,  127  (5  Blackf.,  £58). 

Disapproved  and  followed— 6  Hill,  231;  34  Am. 
Dec.,  212. 

Distinguished— 1  Hill,  611. 

Cited  in-19  Wend.,  519 ;  21  Wend.,  38 :  37  N.  Y., 
95 ;  4  Trans.  App,,  353 ;  6  Abb.  Pr.,  122 ;  19  How.  II. 
S.,  300 ;  36  Cal.,  44,  65. 

Declaration  of  trust— Not  proper  evidence.  Cited 
in— 2  Duer,  432  ;  12  Leg.  Obs.,  272. 
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*PARKER  v.  RADLIFF. 


Set  Off— Amount  of  Recovery  as  Affecting  Costs. 

Where  the  claim  of  a  plaintiff  established  at  the 
trial  exceeds  $200,andthesum  is  reduced  by  set-offs, 
he  is  entitled  to  costs,  notwithstanding  he  recovers 
less  than  $50. 

HO 


But  he  is  not  entitled  to  costs,  although  he  proves- 
a  demand  exceeding  $200,  if  the  same  be  reduced  by 
payments  to  an  amount  less  than  $50. 

Citations-2  R.  S.,  226,  sec.  4,  sub.  4: 235,  sec.  54;  614. 
sec.  9;  1  R.  L.,  344,  sec.  5;  387,  sec.  1. 

THIS  case  came  before  the  court  on  a  return 
made  by  the  Mayor's  Court  of  the  City  of 
Albany,  to  a  rule  to  show  cause  why  a  man- 
damus should  not  issue,  directing  that  court  to- 
vacate  a  rule  granting  costs  to  the  defendant, 
upon  a  report  of  referees  in  favor  of  the  plaint- 
iff for  $23.87,  and  to  enter  a  rule  gran  ting  costs- 
to  the  plaintitf.  Ttie  Mayor's  Court  returned 
the  affidavits  upon  which  the  rule  ordered  by 
them  was  granted  ;  from  which  it  appeared 
that  the  plaintiff  had  proved  an  account  before 
the  referees  to  the  amount  of  $390.68,and  that 
the  defendant  had  proved  an  account  to  the 
amount  of  $366.81,  leaving  a  balance  in  favor 
of  the  plaintiff  of  the  amount  reported  due.  It 
further  appeared  that  the  account  of  the  plaint- 
iff consisted  of  work  done  and  of  materials 
found  in  the  building  of  a  house;  and  that  the 
account  of  the  defendant  consisted  of  moneys 
paid  and  of  goods  sold.  On  the  hearing  before 
the  referees,  the  defendant  proved  by  his  son,, 
who  acted  as  his  clerk,  that  lie  told  his  son  not 
to  let  the  plaintiff  have  anything  out  of  the 
store  faster  than  he  earned  it  by  his  work,  and 
the  witness  testified  that  at  one  time  he  refused 
to  let  the  plaintiff  have  what  he  called  for,  be- 
cause the  defendant  had  told  him  that  he- 
thought  nothing  was  then  due  to  the  plaintiff. 
The  witness  testified  that  entries  were  made  on 
the  defendant's  book  of  accounts  of  goods  sold 
to  the  plaintiff,  who  from  time  to  time  signed  his- 
name  below  such  items,  as  an  admission  of  the 
correctness  of  the  account;  and  that  all  he  knew 
his  father  to  let  Parker  have  was  as  payment 
for  work  previously  done,  and  that  he  did  not 
believe  that  his  father  would  have  trusted  the 
plaintiff  one  cent.  The  defendant  also  pro- 
duced a  number  of  receipts  for  cash,  given  1o 
him  by  the  plaintiff,  but  which  receipts  did  not 
specify  on  what  account  *the  moneys  re  [*6i> 
ceipted  were  paid.  On  these  facts  a  mandamu* 
was  asked  for. 

Mr.  R.  W.  Peckham.  for  relator. 

By  the  Court,  Nelson,  J.  It  is  enacted,  11 
R.  S.,  226,  sec.  4,  sub.  4,  that  no  justice  of  the 
peace  shall  have  cognizance  "of  any  matters  of 
account,  where  the  sum  total  of  the  accounts- 
of  both  parties,  proved  to  the  satisfaction  of 
the  justice,  shall  exceed  $400;"  and  by  sec.  54, 
p.  235  :  "If  upon  the  trial  of  a  cause  it  shall 
appear  that  the  amount  of  the  plaintiff's  claim, 
together  with  the  demand  set  off  by  the  defend- 
ant according  to  the  preceding  provisions  ( the 
provisions  relating  to  set-offs  in  justices' 
courts),  exceed  $400,  judgment  of  discontinu- 
ance shall  be  rendered  against  the  plaintilf, 
with  costs."  These  two  sections  are  in  part 
materia,  and  should  be  construed  together,and 
they  clearly  show  that,  the  justice  may  enter- 
tain jurisdiction,  unless  the  account  of  the 
plaintiff,  and  that  of  the  defendant  which  he 
seeks  to  set  off,  in  the  technical  sense  of  that 
term,  exceeds  the  $400.  By  section  9,  p.  614, 
it  is  declared,  where  the  plaintiff  shall  recover 
any  sum  in  any  court  of  record,  he  shall  recov- 
er costs,  if  it  appear  that  his  claim  as  estab- 
lished at  the  trial  exceeded  $200,  and  the  same 
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was  reduced  by  set-offs;  or  that  the  debts,  de 
mandsand  accounts  of  both  parties  established 
on  the  trial  exceeded  $400.  The  provision  in 
the  Act  of  1.813,  1  R.  L.,  344,  sec.  5.  was, 
"where  the  demand  of  the  plaintiff,  or  the  ac- 
counts between  the  parties,  exceeded  $200, etc., 
if  by  reason  of  payments  or  discounts,  the 
plaintiff  shall  recover  less  than  $25,  he  shall 
recover  costs."  At  that  time  the  justice  had 
jurisdiction  only  to  $25,  and  was  deprived  of 
it  where  the  sum  total  of  the  accounts  of  both 
parties  proved  to  his  satisfaction  amounted  to 
$200.  1  R.  L.,  387,  sec.  1.  The  9th  section 
of  the  Revised  Statutes  is  a  departure  from  the 
principle  of  the  preceding  statutes,  so  far  as 
relates  to  the  allowance  of  costs  in  cases  where 
the  demand  of  the  plaintiff  exceeds  $200.  The 
amount  should  have  been  $400,  to  be  in  accord- 
ance with  the  former  provisions,  since  the  ju- 
risdiction of  the  justice  has  been  doubled.  By 
the  tirst  clause  of  the  9th  section,  it  is  clear  the 
7O*J  *plaintiff  may  recover  costs  in  aoourtof 
record  when  the  suit  might  have  been  brought 
before  a  justice,  as  where  the  sum  total  is  un- 
der $400,  and  the  balance  under  $50.  If  the 
plaintiff's  portion  of  the  account  exceeds  $200, 
and  is  reduced  by  set-off  below  $50,  he  is  enti- 
tled to  costs,  in  a  court  of  record.  The  clause 
of  $400  in  this  section  was  intended  to  provide 
for  the  case  where  the  justice  had  not  juris- 
diction agreeably  to  the  4th  subdivision  of  sec- 
tion 4,  p.  226;  and  that  subdivision,  in  connec- 
tion with  the  54th  section,  p. 235, clearly  shows 
that  this  officer  has  jurisdiction  except  where 
the  set-off  of  the  defendant,  together  with  the 
plaintiff's  account,  exceed  $400.  If,  therefore, 
we  construe  the  9th  section  so  as  to  apply  it  to 
all  cases  where  the  accounts  of  both  parties, 
including  payments  made,  exceed  $400,  it 
would  establish  a  principle  that  would  give 
costs  to  plaintiffs,  in  a  large  class  of  cases  in  a 
court  of  record,  which  might  have  been  brought 
in  justices'  courts  We  have  already  seen  such 
is  now  the  necessary  consequence  under  the 
first  clause  of  the  9th  section,  where  the  plaint- 
iff's demand  exceeds  $200,  and  the  defendant's 
set-off  is  less  than  that  sum.  In  such  a  case 
the  suit  may  be  sustained  in  either  court, 
though  the  balance  is  under  $50,and  theplaint- 
iff  is  entitled  to  costs.  There  is  nothing  in  the 
second  clause  of  the  9th  section  requiring  a 
construction  tending  to  a  like  result ;  but,  on 
the  contrary,  a  view  of  all  the  provisions  of  the 
law  repels  it.  The  language  of  this  section  is 
different  from  the  Act  of  1813.  There  pay- 
ments were  expressly  mentioned.  The  theory 
of  the  system  providing  for  suits  in  courts  of 
different  jurisdictions,  and  regulating  the  costs 
therein,  is  against  a  construction  which  gives 
to  the  plaintiff  costs  in  a  court  of  record  in  a 
case  that  might  have  been  brought  in  a  jus 
lice's  court,  unless  "  the  plaintiff's  claim,  to- 
gether with  the  demand  set  off  by  the  defend- 
ant," exceed  $400,  the  justice  has  jurisdiction. 
2R  S.,  235,  sec.  54. 

The  plaintiff  in  this  case  established  before 
the  referees  an  account  against  the  defendant 
of  $390.68,  and  the  defendant  proved  an  ac- 
count against  the  plaintiff  of  $366.81,  leaving 
a  balance  of  $23.87  due  to  the  plaintiff.  The 
account  of  the  plaintiff  was  for  work,  labor 
and  materials,  beginning  in  Apr.,  1833,  and 
extending  to  Mar. ,  1834.  That  of  the  def  end- 
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ant  *covered  about  the  same  time,  and  [*7 1 
consisted  of  cash  paid  and  goods  sold;  most  of 
it  duly  receipted  by  the  plaintiff,  and  about 
$250  of  the  amount  being  for  cash  paid.  It  ap- 
pears by  the  testimony  of  the  son  and  clerk  of 
the  defendant,  that  the  account  was  at  fixed 
periods  looked  over  by  the  plaintiff  and  his 
name  signed  at  the  bottom,  intended  as  a  re- 
ceipt and  admission  of  its  correctness;  and  that 
all  the  money  was  advanced,  and  the  goods 
were  delivered  towards  payment  of  the  ac- 
count of  the  plaintiff.  Upon  the  view  we  have 
taken  of  the  law  of  the  case,  the  only  question 
presented  on  the  application  before  the  court 
below  was  one  'of  fact,  to  wit :  whether  the 
money  was  advanced  and  goods  were  delivered 
in  payment,  or  could  be  applied  only  by  way 
of  set-off.  Though  the  question  is  not  very  dis- 
tinctly settled  by  the  evidence,  there  is  enough 
tending  to  establish  the  fact  of  payment,  to  in- 
duce us  to  decline  overruling  the  decision  be- 
low. We  cannot  say  the  court  erred  in  the 
exercise  of  the  discretion  it  possessed  on  this 
point. 

Motion  for  mandamus  denied. 

Cited  in— 6  Barb,  31. 


THE    OVERSEERS    OF  THE    POOR   OF 
MILAN 

®. 
THE  SUPERVISORS  OF  DUTCHESS. 

Paupers — Act  for  Relief  and  Settlement  of  Poor — 
Repeal — Effect  of — Appeal  from  Order  of  Re- 
moval— Costs  and  Expenses — Judgments. 

Where  an  appeal  from  an  order  of  removal  of  a 
pauper  was  entered  in  a  Court  of  General  Sessions 
previous  to  the  repeal  of  the  "  Act  for  the  Relief 
and  Settlement  of  the  Poor,"  it  was  held,  that  the 
appeal  might  be  prosecuted  and  completed  under 
the  repealed  statute,  by  virtue  of  the  saving  clause 
in  the  general  repealing  Act. 

That  an  attachment  niav  be  issued  under  that  Act 
against  the  Overseers  of  the  Poor  of  a  town,  for  the 
costs  and  expenses  of  an  appeal,  and  that  a  dis- 
charge by  the  sessions  of  Overseers  arrested  on  such 
process,  will  be  presumed  to  have  been  ordered,  on 
the  ground  that  the  Overseers  had  not  moneys  in 
their  hands  belonging  to  the  town  not  specially  ap- 
propriated to  other  objects. 

That  the  repeal  of  the  Act  did  not  deprive  the  ses- 
sions of  jurisdiction  of  causes  depending  before 
them,  the  power  of  the  Superintendents  of  the 
Poor  to  decide  such  disputes  being  prospective. 

And  that  the  award  or  determination  of  the  ses- 
sions as  to  the  payment  of  the  costs  and  expenses, 
is  within  the  meaning  of  the  Act  "  a  judgment  ren- 
dered "  authorizing  the  Supervisors  to  cause  the 
amount  thereof  to  be  levied. 

*And  it  seems  that  adjudications  of  Superin-  [*72 
tendents  of  the  Poor,  and  of  justices  of  the  peace, 
which  are  to  be  enforced  in  like  manner,  would  also 
for  this  purpose  be  considered  judgments. 

Citations— 2  R.  S.,  474,  sees.  102,  103 :  475,  sec.  105 ; 
779,  sec.  5;  4  Wend.,  211  ;  1  R.  S.,  616-618. 

1X/TANDAMUS.  An  alternative  mandamus 
1YJL  was  issued  in  this  case,  directing  the  Super- 
visors of  the  County  of  Dutchess  to  add  to  the 
tax  to  be  laid  upou  the  Town  of  Redhook,  and 
to  cause  the  same  to  be  levied,  the  sum  of 
$323.79,  awarded  by  the  General  Sessions  of 
that  county,  to  be  paid  by  the  Overseers  of  the 
Poor  of  Redhook  to  the  Overseers  of  the  Poor 
of  Milan,  as  the  costs  and  expenses  of  an  ap- 
peal prosecuted  by  Milan  against  Redhook,  in 
reference  to  an  order  of  removal  of  a  pauper, 
or  that  they  show  cause,  etc.  The  Supervisors 
made  a  return  to  the  alternative  writ,  in  which 
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they  state,  that  in  June,  1826,  Milan  entered  an 
appeal  against  an  order  of  removal  of  the  pau- 
per from  Redhook  to  Milan,  which  order  was 
confirmed  by  the  sessions  in  Feb.,  1827  ;  the 
proceedings  were  removed  by  certiorari  into 
this  court,  where  the  judgment  of  the  sessions 
was  reversed  in  May,  1830  ;  and  in  Oct.,  1830, 
there  was  a  re-hearing  in  the  sessions,  and  the 
order  of  removal  quashed  with  costs.  In  Sep.. 
1831,  the  sessions  made  an  order  confirming  a 
taxation  of  costs  and  expenses  relative  to  the 
order  of  removal,  and  directing  the  sum  of 
$323.79  to  be  paid  by  the  Overseers  of  Red- 
hook.  An  attachment  was  issued  against  the 
Overseers  of  Redhook,  on  w"hich  they  were 
brought  into  the  Court  of  General  Sessions  in 
June,  1832,  and  the  attachment  was  dismissed 
for  want  of  jurisdiction.  That  thereupon  at  the 
annual  meeting  of  the  Board  of  Supervisors  of 
Dutchess,  held  in  Nov.,  1832,  the  order  of  the 
sessions  of  Sep.,  1831,  directing  the  payment 
of  the  sum  of  money  awarded  to  Milan,  certi- 
fied by  the  clerk  of  the  county  under  the  seal 
of  the  C.  P.,  was  presented  to  the  Board,  by 
the  Overseers  of  the  Poor  of  Milan,  and  the 
Board  asked  to  cause  the  same  to  be  assessed 
and  levied.  The  return  further  states,  that 
Jan.  12,  1830,  five  Superintendents  of  the  Poor 
of  the  county  were  duly  appointed,  and  took 
upon  themselves  the  discharge  of  the  duties  of 
the  office;  and  that  the  Supervisors  of  the 
county  rejected  the  application  of  the  Over- 
seers of  Milan  for  the  following  reasons  :  1. 
That  the  award  of  costs  and  expenses  by  the 
73*]  General  Sessions  cannot  be  *recoguized 
as  a  judgment  for  any  debt,  damages  or  costs; 
2.  That  the  sessions  had  no  jurisdiction  of  the 
matter  after  Dec.  81,  1829  ;  3.  That  if  the  ses- 
sions had  jurisdiction  by  reason  of  the  saving 
clause  in  the  general  repealing  Act,  the  order 
of  the  court  could  be  enforced  only  under  the 
provisions  of  the  Act  for  the  Relief  and  Settle- 
ment of  the  Poor,  and  the  Acts  amending  the 
same  ;  4.  That  the  Board  of  Supervisors  can- 
not recognize  any  claim  upon  towns,  or  lay  a 
tax  to  enforce  such  claims,  except  in  the  cases 
provided  for  by  the  Revised  Statutes  ;  5.  That 
no  certified  copy  of  the  docket  of  a  judgment, 
or  the  record  thereof,  was  produced  before 
them  ;  nor  could  such  record  be  made  in  the 
sessions,  such  court  not  having  authority  to 
render  judgments  for  any  debt,  damages  or 
costs  ;  and  6.  That  the  sessions  virtually  an- 
nulled their  previous  orders  by  dismissing  the 
attachment  for  want  of  jurisdiction.  To  which 
return  the  relators  demurred,  and  the  Super- 
visors joined  in  the  demurrer.  The  cause  was 
submitted  on  written  arguments  by, 

Mr.  J.  Armstrong,  Jr.,  for  the  relators. 

Messrs.  D.  V.  N.  Radcliff  and  Ulysses 
Cole,  for  the  Supervisors. 

By  ihe  Court,  Savage,  Ch.  J.  The  provis- 
ions of  the  Revised  Statutes  in  reference  to  the 
duties  of  Supervisors,  on  applications  to  them, 
to  cause  moneys  to  be  levied,  awarded  against 
Overseers  of  the  Poor,  etc.,  are  as  follows  : 
"  If  judgment  be  rendered  for  any  debt,  dam- 
ages or  costs,  against  the  Board  of  Supervisors 
of  a  county,  against  the  County  Superintend- 
ents of  the  Poor  of  any  county,  against  any 
town,  or  the  Supervisor  thereof,  or  the  Over- 
seers thereof,  on  account  of  the  liability  of 
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such  county  or  town,  and  such  judgment  be 
not  suspended  by  writ  of  error  or  otherwise,  or 
be  not  paid  and  satisfied  before  the  next  an- 
nual meeting  of  the  Board  of  Supervisors  of 
the  county,  a  certified  copy  of  the  docket  of 
such  judgment,  or  the  record  thereof,  if  re- 
quired by  such  Board,  shall  be  laid  before  the 
Board  of  Supervisors  of  the  county,  at  some 
annual  meeting  thereof  ;"  and  "  the  Board  of 
Supervisors  shall  add  the  amount  of  such  judg- 
ment together,  with  interest  thereon  from  the 
time  of  recovery  to  the  first  Monday  in  Feb- 
ruary, then  *next,  and  also  the  expenses  [*74: 
of  the  certified  copy  of  the  docket,  or  record 
of  judgment  mentioned  in  the  preceding  sec- 
tion, to  the  tax  to  be  laid  upon  the  county  or 
town  against  which  or  against  the  officers  of 
which  such  recovery  shall  have  been  had  ; 
which  sums  shall  be  assessed,  levied  and  col- 
lected, as  other  contingent  charges  of  such 
town  or  county,  and  shall  be  paid  by  the 
county»treasurer  to  the  person  recovering  such 
judgment."  2  R.  8.,  474,  sees.  102,  103. 

The  Board  of  Supervisors  refused  the  appli- 
cation, for  reasons  which  are  set  forth  in  their 
return  to  the  alternative  mandamus. 

It  cannot  be  denied  that  the  Court  of  Gen- 
eral Sessions  of  Dutchess  Co.  had  jurisdiction 
of  the  appeal  in  1826,  when  it  was  brought ; 
nor  is  it  asserted  that  that  jurisdiction  has  been 
taken  away,  except  by  the  operation  of  the  Re- 
vised Statutes.  The  Revised  Laws  of  1813  ex- 
pressly gave  the  right  to  appeal,  and  author- 
ized and  required  the  court  to  hear  and  deter- 
mine such  appeals,  and  do  justice  therein,  and 
to  award  costs  to  the  prevailing  party.  That 
award  and  determination,  according  to  that 
statute  and  the  practice  of  the  courts,  should 
have  been  enforced  by  attachment.  An  attach- 
ment, it  seems,  has  been  issued,  and  the  offi- 
cers attached  were  discharged,  on  the  ground 
of  want  of  jurisdiction.  The  court,  undoubt- 
edly, had  power  to  issue  the  attachment,  and 
to  compel  obedience  to  their  order  and  deter- 
mination •/  but  if  it  appeared,  as  probably  it 
did,  that  the  Overseers  of  the  Poor  who  were 
attached  had  no  moneys  in  their  hands  belong- 
ing to  the  town,  then  the  court  did  right  in 
discharging  the  attachment  ;  not  for  want  of 
jurisdiction,  but  because  the  officers  attached 
were  not  personally  liable.  The  Revised  Stat- 
utes, 2  R.  S.,  475,  sec.  105,  make  it  the  duty  of 
such  officers  to  pay,  when  they  have  funds  in 
their  hands  not  specially  appropriated.  It  fol- 
lows, that  if  they  have  no  such  funds,  they  are 
not  personally  liable.  The  discharge  from  the 
attachment  was,  therefore,  proper,  and  proba- 
bly the  reason  I  have  assigned  is  the  same 
which  the  court  below  denominated  a  want  of 
jurisdiction.  Whether  that  be  so  or  not,  I  can- 
not doubt  the  power  of  the  court  to  enforce 
payment  by  attachment,  provided  it  had  ap- 
peared to  them  *that  the  officers  had  [*75 
money  in  their  hands  belonging  to  the  town, 
and  not  specially  appropriated  to  any  other 
object. 

There  is  no  difficulty  growing  out  of  the  re- 
peal of  the  "Act  for  the  Relief  and  Settlement 
of  the  Poor."  It  has  heretofore  been  held 
that  when  a  statute  is  repealed  under  which  a 
suit  has  been  commenced,  and  no  provision  is 
made  for  the  prosecution  of  such  suit,  such 
suit  is  to  be  conducted  under  the  repealed  stat- 
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ute  by  virtue  of  the  5th  section  of  the  repeal- 
ing'Act,  2  R.  S.,  779;  4  Wend.,  211;  butwhen 
the  Revised  Statutes  have  modified  the  pro- 
ceedings in  such  suits,  then  such  modification 
shall  be  adopted.  In  the  case  now  before  us, 
there  has  been  an  entire  repeal  of  the  Act 
which  conferred  jurisdiction  upon  the  Courts 
of  General  Session,  in  cases  upon  appeals  from 
orders  removing  paupers;  and  all  such  ques- 
tions are,  by  the  Revised  Statutes,  transferred 
to  a  different  tribunal.  It  is  only  by  virtue  of 
the  5th  section  of  the  repealing  Act,  that  the 
General  Sessions  has  power  to  complete  suits 
pending  at  the  time  of  the  repeal. 

If  the  sessions  lost  jurisdiction,  then  it  is 
clear  that  the  suit  abated,  and  no  other  forum 
was  substituted  to  determine  the  matter.  By 
that  part  of  the  Revised  Statutes  which  treats 
of  the  relief  and  support  of  indigent  persons, 
1  R.  S.,  616-618,  Superintendents  of  the  Poor 
are  to  be  annually  appointed,  who,  among 
other  powers  conferred  on  them,  are  "to  de- 
cide any  dispute  that  shall  arise  concerning  the 
settlement  of  any  poor  person,  summarily, 
upon  a  hearing  of  the  parties."  This  is  clearly 
prospective,  and  refers  to  future  cases— cases 
to  arise  subsequent  to  Jan.  1,1880;  not  to  such 
as  were  then  pending  in  the  proper  court,  ac- 
cording to  existing  laws. 

The  only  remaining  question  in  the  case  is, 
whether  the  award  and  determination  of  the 
Court  of  General  Sessions  is  within  the  mean- 
ing of  the  Revised  Statutes  a  "judgment  ren- 
dered for  any  debt,  damages  or  costs"  against 
the  Overseers  of  the  Poor  of  the  Town  of  Red- 
hook,  on  account  of  the  liability  of  such  town. 
It  is  not  denied  that  the  liability,  if  any,  is  the 
liability  of  the  town,  and  not  of  the  individ- 
uals holding  the  offices  of  Overseers  of  the 
Poor.  Was,  then,  the  decision  of  the  General 
Sessions  a  judgment?  It  is  not,  indeed,  technic- 
ally a  judgment  which  is  to  be  docketed,  or  of 
76*]  which  a  record  is  to  be  *made;  but  is  a 
judicial  determination,  conclusive  between  the 
parties,  so  long  as  it  remains  unreversed  by  a 
superior  court.  In  my  opinion,  therefore,  it 
ought  to  be  considered  a  judgment  within  the 
meaning  of  the  section  above  referred  to  ;  and 
the  entry  of  such  decision  should,  for  this  pur- 
pose, be  considered  the  docket  of  such  judg- 
ment; and  a  certified  copy  of  such  entry  com- 
petent and  sufficient  evidence  of  such  judg- 
ment. This  section  of  the  statutes  should  re- 
ceive a  liberal  construction,  for  the  promotion 
of  the  objects  of  the  Legislature.  If  it  should 
be  construed  to  mean  judgments  and  records 
technically,  and  no  other,  the  adjudications  of 
the  Superintendents  of  the  Poor,  of  justices  of 
the  peace,  and  all  tribunals  not  technically 
courts  of  record,  might  never  be  enforced. 

/  am  of  opinion  that  the  plaintiffs  are  entitled 
to  judgment  upon  the  demurrer,  and  that  a  per- 
emptory mandamus  issue. 

Cited  in— 19  Wend.,  54. 


WADDELL  «.  MORRIS. 

United  States  Marshal  Cannot  Maintain  Action 
at  Law  against  his  Successor  for  Share  of  Al- 
lowance for  Custody  of  Property — Remedy. 

Where  an  allowance  is  made  under  the  revenue 
laws  to  a  Marshal  of  the  U.  S.,  as  a  compensation 
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for  the  custody  of  property  seized  and  detained  un- 
der an  order  of  the  court,  and  the  property  in  re- 
spect to  which  the  allowance  is  made,  had  for  a  por- 
tion of  the  time  been  in  the  keeping  of  a  predeces- 
sor in  office  of  the  Marshal  to  whom  the  allowance 
was  made,  it  was  held,  that  an  action  at  law  could 
not  be  maintained  by  the  former  Marshal  against 
the  present  Marshal,  for  a  recovery  of  a  proportion- 
ate amount  of  the  sum  allowed  and  paid. 

It  seems  that  the  remedy  of  the  former  Marshal, 
f  any,  is  by  invoking  the  exercise  of  the  equitable 
powers  of  the  court  in  which  the  services  were  ren- 
dered. 

Citations— 2  U.  S.  Laws,  301 :  2  Gall.,  320 ;  2  H.  Bl., 
248  :  1  Wh..  74 ;  8  Wh.,  312 ;  Duty  Act  of  1799,  ch.  123, 
sec.  91 ;  2  Wh.,  475.  . 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Morris  sued  Waddell  in  the 
court  below,  to  recover  a  proportion  of  an  al- 
lowance made  to  the  latter,  as  Marshal  of  the 
Southern  District  of  N.  Y.,  as  a  custody  fee 
upon  certain  jewels  alleged  to  belong  to  and 
claimed  in  behalf  of  the  Princess  of  Orange, 
which  had  been  seized  by  Morris,  while  Mar- 
shal of  the  same  district,  and  which  remained 
in  his  possession  from  July  28,  1881,  until  Nov. 
16  or  17,  of  the  same  year,  at  which  time  he 
was  succeeded  in  the  office  of  Marshal  by  Wad- 
dell,  and  when  he  delivered  the  jewels  to  his 
successor,  *in  whose  custody  they  re-  [*7  7 
mained  until  Jan.  20,  1882,  when  the  jewels 
were  delivered  to  the  Minister  of  the  Nether- 
lands, and  a  custody-fee  of  5  per  cent,  upon 
the  appraised  value  of  the  jewels,  amounting 
to  $1,092.50,  paid  to  Waddell.  The  custody- 
fee  was  taxed  by  Judge  Betts,  of  the  District 
Court  of  the  U.  S.,  to  whom  a  bill  was  pre- 
sented for  taxation  by  Waddell,  including 
several  items  furnished  by  an  agent  of  Morris, 
to  whom  application  was  made  for  that  pur- 
pose, and  which  items  did  not  specify  any 
charge  for  the  custody  of  the  jewels ;  it  ap- 
peared that  Morris,  at  the  time,  was  not  aware 
that  a  custody-fee  might  in  such  cases  be  le- 
gally charged.  While  the  jewels  were  under 
the  control  of  the  Marshals,  they  were  depos- 
ited in  the  banks  in  the  City  of  N.  Y. ;  and  dur- 
ing the  time  they  were  in  the  custody  of  each, 
they  were  removed  from  the  banks  to  the  po- 
lice office,  and  to  other  places,  for  the  purpose 
of  appraisement,  and  carried  back  to  the 
banks.  Judge  Belts,  who  was  examined  in  re- 
spect to  the  taxation,  stated  that,  in  the  taxa- 
tion of  the  bill,  time  was  not  taken  into  con- 
sideration at  all :  he  taxed  it  as  the  Marshal's 
bill.  The  idea  of  there  being  a  division  to  be 
made  did  not  enter  into  his  mind,  and  he  did 
not  intend  to  make  any  apportionment  be- 
tween the  Marshals.  He  taxed  in  this,  as  in 
other  cases,  with  reference  to  the  vouchers  rje- 
fore  him.  The  question  brought  to  his  mind 
was,  what  was  a  fair  compensation,  under  the 
circumstances  of  the  case,  for  Marshal's  fees? 
and  there  being  no  opposition  from  the  attor- 
ney of  the  claimant,  he  made  the  allowance  of 
5  per  cent,  commissions  for  custody-fees,  and 
for  risk  and  trouble,  without  reference  to  any 
apportionment,  or  to  the  former  Marshal's 
services.  The  judge  who  presided  at  the  trial 
charged  the  jury,  that  in  judgment  of  law,  the 
allowance  of  the  fee  for  the  custody  of  the 
property  in  question,  made  by  the  district 
judge,  was  for  the  official  duty  performed  by 
the  Marshals  during  the  whole  period  for 
which  the  property  was  retained  by  the  order 
of  the  court,  and  that  the  former  Marshal  was 
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entitled  to  his  proportion  of  the  fee,  according 
to  the  time  during  which  the  property  was 
kept  by  him,  unless  the  jury,  from  the  evi- 
dence, should  believe  that  the  allowance  was 
made  by  the  district  judge,  specially,  for  the 
services  rendered  by  the  present  Marshal;  un- 
78*]  less  the  jury  *should  so  find, they  ought 
to  find  a  verdict  for  the  plaintiff  for  the  pro 
portion  of  the  custody-fee.  The  jury  found 
for  the  plaintiff,  with  $675  damages.  The  de- 
fendant having  excepted  to  the  charge  of  the 
judge,  sued  out  a  writ  of  error. 

1mm.  S.  SherVood  and  G.  Griffin,  for 
the  plaintiff  in  error. 

Mr.  S.  P.  Staples,  for  the  defendant  in 
error. 

By  the  Court,  Sutherland,  /.  The  custody 
fee  to  the  Marshal  was  taxed  in  this  case,  un- 
der the  4th  section  of  the  Act  "for  Regulating 
Process  in  the  Courts  of  the  U.  S. ,  and  Providing 
Compensation  for  the  Officers  of  said  Court," 
etc.  2  U.  S.  L.,  301,  Bioren  &  Duane's  ed. 
That  section,  so  far  as  it  relates  to  this  subject, 
is  as  follows :  "The  Marshal  shall  have  the  cus- 
tody of  all  vessels  and  goods  seized  by  any  of- 
ficer of  the  revenue,  and  shall  be  allowed  such 
compensation  therefor  as  the  court  may  judge 
reasonable."  The  law,  it  will  be  perceived, 
prescribes  no  rule  or  standard  of  compensation 
for  this  service.  It  does  not  direct  that  so  much 
per  day  or  per  month  shall  be  paid,  nor  that 
the  Marshal  shall  have  a  given  percentage 
upon  the  appraised  value;  but  it  leaves  the 
matter  entirely  to  the  discretion  of  the  court, 
in  which  the  proceeding  is  pending.  The 
Marshal  shall  have  such  compensation  for  the 
service  as  the  court  may  judge  reasonable.  In 
determining  what  would  be  a  reasonable  com- 
pensation, it  is  evident  that  the  nature  of  the 
subject  and  all  the  circumstances  of  the  case 
are  to  be  taken  into  consideration.  The  Act 
extends  to  vessels  and  goods — terms  sufficient- 
ly comprehensive  and,  undoubtedly,  intended 
to  cover  every  species  of  property  which  could 
be  seized  under  the  revenue  laws,  and  the  cus- 
tody of  which  would  devolve  upon  the  Mar- 
shal. The  compensation  should  be  propor- 
tioned to  the  trouble,  the  hazard  and  the  ex- 
pense which  the  custody  of  the  subject  im- 
poses upon  him.  Now  it  is  obvious  that  in 
relation  to  the  same  subject  the  hazard  and 
trouble  of  keeping  it  may  vary  very  much  at 
different  periods,  while  it  remains  in  his  cus- 
tody. It  may  be  necessary  at  one  period  to  re- 
move it  from  place  to  place,  and  thus  expose 
it  to  loss  or  injury,  while,  for  the  residue  of 
79*]  the  time,  it  may  remain  *safely  locked 
up,  without  incurring  damage,  or  giving  trou- 
ble. This  may  have  been  peculiarly  so  in  re- 
lation to  the  jewels  which  were  the  subject  of 
custody  in  this  case.  As  long  as  they  remained 
deposited  in  banks,  they  were  very  little  ex- 
posed, and  the  Marshal  had  but  little  trouble 
or  responsibility  in  relation  to  them.  The  prin- 
cipal hazard  was  incurred  in  removing  them 
from  the  bank  to  the  court  and  police  office, 
and  back  again  to  the  bank,  during  the  process 
of  the  investigation  and  trial.  The  mere  length 
of  time  during  which  they  were  in  the  custody 
of  the  Marshal,  it  appears  to  me,  would  not  af- 
ford the  court  satisfactory  means  of  determin- 
ing the  amount  of  the  custody-fee  to  be  allowed. 
In  this  case  they  were  in  the  possession  of  the 
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two  Marshals  from  July  to  January,  a  period 
of  6  months,  for  which  $1,092  were  allowed  as 
a  custody-fee.  Is  it  possible  for  us  to  say,  from 
the  facts  in  this  case,  that  more  would  have 
been  allowed,  if  they  had  been  in  custody  for 
a  year;  or  less,  if  they  had  been  in  custody  but 
3  months?  The  judge  who  taxed  the  bill  did 
not  undertake  to  state  the  precise  principle 
upon  which  the  allowance  was  made;  and  I 
can  readily  imagine  that  it  would  have  been 
exceedingly  difficult  for  him  to  have  done  so. 
But  he  expressly  says  that  the  length  of  time 
that  they  were  in  custody  was  not  taken  into 
consideration  at  all  in  fixing  the  allowance. 
If  it  did  not  enter  into  the  determination  of  the 
aggregate  sum  to  be  allowed,  can  it  be  the  prop- 
er criterion  for  the  division  of  that  sum  be- 
tween the  two  Marshals? 

In  order  to  entitle  the  plaintiff  to  recover  in 
this  action.it  is  incumbent  upon  him  to  show :  1 . 
That  this  custody-fee,  which  has  been  taxed 
and  paid  to  the  defendant,  covered  services 
which  had  been  performed  by  the  plaintiff,  and 
that,  therefore,  ex  cequo  et  bono,  he  was  entitled 
to  a  portion  of  it;  and  2.  He  must  show  some 
legal  rule  by  which  this  fund  can  be  appor- 
tioned or  divided.  This  is  an  action  at  law, 
and  the  plaintiff  must  establish  a  legal  title  and 
recover  accordingly.  He  must  make  out  a  case 
upon  which  a  jury,  under  the  direction  of  the 
court,  can  say  that  a  given  portion  of  the  fund 
was  received  to  his  use.  It  is  not  sufficient  for 
him  to  establish  a  probable  general  equity. 
Neither  a  court  of  law  nor  a  jury  *can  [*8O 
decide  the  right  of  parties  by  conjecture.  The 
rule  of  apportionment,  given  by  the  court  to 
the  jury  in  this  case,  was  entirely  arbitrary. 
It  has  already  been  shown  that  it  derived  no 
countenance  from  the  Act  under  which  the  al- 
lowance was  made,  and  that  the  judge  who 
taxed  the  bill  had  no  regard  to  time  in  fixing 
the  custody-fee.  It  was  adopted  by  the  court 
below,  undoubtedly,  because  it  was  the  only 
rule  of  apportionment  which  could  be  sug- 
gested; but  that  fact  is  not,  of  itself,  sufficient 
to  show  that  it  is  the  true  legal  rule.  It  ought, 
on  the  contrary,  I  think,  to  have  led  the  court 
to  the  conclusion  tha't  the  plaintiff  could  not 
recover  in  an  action  at  law;  that  his  remedy 
was  by  an  application  to  the  equitable  powers 
of  the  court  in  which  the  services  were  ren- 
dered, and  by  which  the  allowance  was  made 
to  the  defendant.  Such  was  the  application 
in  Exparte  Bobbins,  2  Gall.,  320.  Mr.  Howell, 
as  district  attorney  of  R.  L,  had  filed  certain 
informations  against  several  vessels  and  their 
cargoes.  While  the  suits  were  pending,  Mr. 
Howell  was  appointed  judge  of  the  district, 
and  Mr.  Robbins  succeeded  him  as  district  at- 
torney, and  conducted  the  suits  until  they 
were  finally  disposed  of.  He  procured  the 
costs  to  be  taxed;  which,  by  consent  of  the  par- 
ties, were  paid  into  court,  to  abide  its  further 
order;  and  a  special  application  was  made  to 
the  court,  to  dispose  of  the  fund.  Each  party 
contended  that  he  was  entitled  to  the  whole. 
It  appears,  from  the  case,  that  the  parties  to 
the  suits  in  which  the  costs  accrued,  for  their 
mutual  convenience,  waived  all  formal  pro- 
ceedings, agreeing,  however,  that  the  costs 
should  be  made  up  and  taxed  as  though  the 
proceedings  had  been  strictly  technical  and 
formal.  Judge  Story,  in  reference  to  this  feat- 
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ure  of  the  case,  remarks  that  the  services 
charged  and  taxed  not  having  actually  been 
performed  by  either  Mr.  Howell  or  Mr.  Rob- 
bins,  neither  could  strictly  claim  the  fees  ac- 
cruing from  those  services  to  his  separate  use; 
And  that  nothing  more  could  be  done  than  to 
make  an  equitable  apportionment  of  the  whole 
fees,  according  to  some  artificial  estimate  of 
their  comparative  services  in  the  several  causes 
in  which  the  costs  were  taxed.  He,  accord- 
ingly, upon  such  view  of  the  case,  allowed  Mr. 
Howell  5  and  Mr.  Bobbins  6  elevenths  of  the 
•costs. 

81*]  *  Where  the  question  arises  in  relation 
to  services  for  which  a  specific  fixed  compen 
sation  is  given  by  the  fee  bill  or  by  law,  there 
can  be  no  difficulty  in  apportioning  the  costs, 
where  there  is  a  change  in  the  office  pending 
the  suit.  Each  officer  will  be  entitled  to  the 
fees  attached  to  the  services  which  each  may 
have  performed;  and  where  they  have  been  set- 
tled by  taxation,  and  the  whole  amount  has 
been  received  by  the  one,  and  the  suit  is  finally 
terminated  by  judgment,  an  action  at  law  may 
•be  maintained  by  the  other  for  his  proportion. 
It  was  held,  however,  in  Emerson  v.  Lashley, 
2  H.  Bl.,  248,  that  no  action  would  lie  in  that 
•court  to  recover  interlocutory  costs,  ordered  to 
be  paid  by  a  ruleof  an  inferior  court;  although 
it  was  shown  that  the  defendant  had  removed 
beyond  the  jurisdiction  of  the  inferior  court, 
and  could  not,  therefore,  be  reached  by  attach- 
ment. A  distinction  was  taken  between  inter- 
locutory costs  and  final  costs,  incorporated 
into  the  judgment.  In  Van  Ness  v  Bud,  4 
Wh..  74,  andSM,  312,  it  was  decided  that 
under  the  91st  section  of  the  Duty  Act  of  1799, 
ch.  123,  the  share  of  a  forfeiture,  to  which  the 
•collector  of  the  district  is  entitled,  was  to  be 
paid  to  the  person  who  was  the  collector  in 
office  at  the  time  the  seizure  was  made,  and  not 
to  his  successor  in  office,  at  the  time  of  con- 
demnation and  the  receipt  of  the  money.  The 
language  of  the  Act  is:  "That  one  moiety  shall 
be  for  the  use  of  the  United  States,  and  the 
other  moiety  shall  be  divided  between  and  paid 
in  equal  proportions  to  the  collector  and  naval 
officer  of  the  district  and  surveyor  of  the  port," 
-etc.  It  was  held  that  the  collector  who  made 
the  seizure  acquired  thereby  an  inchoate  right, 
which  became  consummated  by  the  subsequent 
condemnation,  which  vested  in  him  an  abso- 
lute title  to  his  share  of  the  forfeiture;  and  that 
this  would  be  the  case,  although  he  was  re- 
moved from  office,  and  died  the  day  after  the 
seizure  was  made.  In  Jones  v.  Shore,  \  Wh., 
475,  it  was  held  that  the  right  to  personal  pen- 
alties attached  upon  suit  brought,  whether  the 
collector  died  before  judgment  or  not.  These 
were  cases  where  the  question  of  apportion- 
ment did  not  arise.  The  whole  interest,  accord- 
ing to  the  construction  given  to  the  Act,  vested 
in  the  collector  who  made  the  seizure  in  rem, 
82*]  or  commenced  *the  suit  for  a  personal 
penalty.  They  proceeded  upon  the  principle 
that  the  plaintiff  had  an  absolute  vested  right, 
'by  virtue  of  the  statute,  to  the  fund  for  which 
the  suits  were  brought.  The  difficulty  in  this 
•case  is,  that  the  amount  of  the  custody-fee  and 
the  title  to  it  depends  entirely  upon  the  allow- 
ance of  the  U.  S.  Court.  The  plaintiff  certain- 
ly has  not  shown  affirmatively  that  any  portion 
of  this  fee  has  been  allowed  to  him.  The  charge 
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as  presented  to  the  district  judge  for  taxation, 
was  a  charge  for  the  services  of  Marshal  Wad- 
dell,  and  so  it  was  taxed  or  allowed  by  the 
judge.  The  plaintiff,  when  called  upon  for 
his  charges  by  Waddell,  to  be  inserted  in  his 
bill  for  taxation,  presented  no  claim  to  a  custo  - 
dy-fee.  It  is  certain,  then,  that  Waddell  had  no 
reason  to  suppose  that  Morris  would  claim  any 
portion  of  this  f ee.and  that  when  he  presented  It 
for  taxation,  he  did  not  suppose  that  his  bill  em- 
braced any  claim  for  this  service  on  behalf  of 
Morris.  I  cannot  accede,  therefore,  to  the  cor- 
rectness of  the  charge,  that  in  judgment  of  law 
the  allowance  of  the  custody-fee  was  for  the 
official  duty  performed  by  the  Marshal,  during 
the  whole  period  for  which  the  property  was 
retained  by  order  of  the  court.  But  if  this 
were  so,  the  difficulty  and,  as  it  seems  to  me, 
the  insuperable  difficulty,  remains,  that  the 
law  in  this  case  furnishes  no  rule  by  which 
this  common  fund  is  to  be  apportioned  between 
these  two  officers.  It  appears  to  me  to  fall 
within  the  principle  of  the  case,  Ex  parte  Rob- 
bins,  before  referred  to,  and  that  the  distribu- 
tion can  be  made  only  by  the  interposition  of 
the  equitable  powers  of  the  court  in  which  the 
costs  accrued.  Whether  that  court  has  lost  its 
summary  equitable  jurisdiction  over  the  fund, 
or  the  parties,  by  the  delay  in  asking  its  inter- 
position, or  whether  the  plaintiff  has  a  remedy 
in  any  other  form,  it  is  not  for  us  to  determine. 
He  cannot  sustain  this  action  upon  the  facts 
disclosed  in  this  case. 
Judgment  reversed. 


*BANK  OP  ORANGE  COUNTY  [*83 
S.  &  N.  HAIGHT. 

Statute  of  Limitations — Pleading — Practice. 

Where,  to  a  plea  of  the  Statute  of  Limitations 
that  the  defendants  did  not  promise  within  6  years 
before  the  commencement  of  the  suit,  the  plaintiffs 
replied  that  they  did  promise  within  6  years,  and  on 
the  trial  of  the  cause  proved  the  suing  out  of  a 
capias  before  the  accruing  of  the  statute,  but  failed 
to  produce  the  writ  of  testatum  capias  (or  an  au- 
thenticated copy  thereof),  whereon  the  defendants 
were  arrested,  a  verdict  passed  for  the  defendants — 
such  verdict  was  approved  by  the  court,  but  on  a 
motion  for  a  now  trial,  and  on  production  of  a  cer- 
tified copy  of  the  teatatum  capias,  the  verdict  was 
set  aside  on  payment  of  the  costs  of  the  trial  and  of 
all  subsequent,  proceeding's,  on  the  ground  that 
without  such  relief  the  plaintiffs  would  lose  their 
debt. 

The  court  approved  the  form  of  pleading,  adopt- 
ed in  this  case,  as  preferable  to  replying  the  suing 
out  of  the  capias  and  the  continuance  thereof,  etc. 

If,  however,  the  defendant,  instead  of  pleading  as 
in  this  case  that  the  cause  of  action  did  not  accrue 
within  6  years  before  the  commencement  of  the 
suit,  had  pleaded  that  it  did  not  accrue  within  6 
years  before  the  exhibiting  of  the  plaintiff's  bill, 
and  the  bill  or  declaration  was  not,  in  fact,  filed  un- 
til more  than  6  years  after  the  accruing  of  the  cause 
of  action,  then  the  plaintiff  would  have  been  bound 
to  reply  specially  the  suing  out  of  the  first  process 
within  the  6  years,  and  by  proper  continuances  con- 
nect it  with  the  process  on  which  the  defendant 
was  arrested. 

Citations— 7  Johns.,  19 ;  5  Cow.,  536 ;  6  Cow.,  471 :  3 
Wend.,  472 ;  5  Wend.,  63 ;  1  Tidd,  28,  39 ;  1  Arch.  Pr., 
3,  337 :  5  Barn.  &  Aid.,  158,  453 ;  B.  &  Adol.,  357 :  1 
Chit..  554. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Orange  Circuit  in  Sep. ,  1833,  before  the 
Hon.    Charles    Ruggles,   one    of    the   Circuit 
Judges. 
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The  suit  was  brought  by  the  plaintiffs  as 
indorsees  of  a  promissory  note,  made  by  the 
defendants,  bearing  date  Apr.  15,  1825,  pay- 
able 90  days  after  date.  The  defendants  plead- 
ed that  the  cause  of  action  mentioned  in  the 
declaration  did  not  accrue  to  the  plaintiffs  at 
any  time  within  6  years  next  before  the  com- 
mencement of  the  suit ;  to  which  the  plaintiffs 
replied  that  the  cause  of  action  did  accrue 
within  6  years  before  the  commencement  of 
the  suit,  concluding  to  the  country.  On  the 
trial  the  making  and  indorsement  of  the  note 
was  shown,  and  the  attorney  for  the  plaintiffs 
proved  that  June  17,  1831,  he  issued  and  de- 
livered to  a  deputy  of  the  sheriff  of  the  County 
of  Orange  a  capias  ad  respondendum  in  this 
cause,  with  a  bona  fide  intention  to  commence 
this  suit  and  to  save  the  Statute  of  Limitations, 
and  produced  a  certified  copy  of  the  capias 
from  one  of  the  clerk's  offices  of  this  court,  by 
84*]  *which  it  appeared  that  the  capias  was 
tested  May  14,  1831,  and  made  returnable  on 
the  first  Monday  of  July,  next  thereafter,  and 
that  a  return  of  non  sunt  inventi  was  indorsed 
thereon  by  the  sheriff  of  Orange.  The  coun- 
sel for  the  plaintiff  then  offered  to  prove  by 
parol  that  after  the  return  of  the  capias  a  tes- 
tatum capias  was  issued  in  this  suit  to  the  sher- 
iff of  Putnam,  where  the  defendants  then  re- 
sided, returnable  at  the  October  Term,  1831, 
of  this  court,  upon  which  the  defendants  were 
arrested.  The  defendants  objected  that  the 
contents  of  the  testatum  capias  could  not  be 
proved  by  parol ;  which  objection  was  sus- 
tained by  the  judge,  who  charged  the  jury 
that  the  plaintiffs  had  failed  to  connect  the 
process  on  which  the  defendants  were  arrested 
with  that  first  issued,  and  that  the  testatum 
capias  having  been  issued  more  than  6  years 
after  the  cause  of  action  accrued,  the  plaint- 
iffs' demand  was  barred  by  the  Statute  of  Lim- 
itations. The  jury  accordingly  found  a  ver- 
dict for  the  defendants,  which  the  plaintiffs 
now  ask  to  set  aside. 

Messrs,  J.  R.  Van  Duzer  and  S.  Stevens, 
for  the  plaintiffs,  who,  in  support  of  the  mo- 
tion, produced  an  exemplification  of  the  writ 
of  testatum  capias  and  a  continuance  roll. 

Mr.  C.  P.  Kirkland.  for  the  defendants. 

By  the  Court,  Nelson,  J.  Under  any  as- 
pect in  which  this  case  can  be  viewed,  the  rul- 
ing at  the  trial  was  correct.  There  was  a  de- 
fect in  the  proof.  The  original  or  an  authen- 
ticated copy  of  the  testatum  capias  should  have 
been  produced.  7  Johns. ,  19.  Without  proof 
of  the  writ  upon  which  the  defendants  were 
arrested,  and  that  it  was  a  continuance  of  the 
suit  commenced  by  the  capias  issued  and  re- 
turned non  sunt,  the  plea  of  the  Statute  of 
Limitations  was  a  bar  to  the  action.  5  Cow., 
526 ;  6  Id.,  471 :  3  Wend.,  472  :  5  Id.,  63.  All 
these  cases  establish  the  law  on  this  point,  and 
show  the  necessity  of  the  proof. 

The  form  of  the  pleadings  was  not  presented 
in  either  of  the  cases  above  referred  to,  nor 
can  I  find  any  case  adjudging  that  question  in 
this  court.  The  K.  B.  in  England  had  juris- 
diction in  actions  of  trespass  committed  in 
85*]  Middlesex,  or  *other  county  where  it 
sat.  It  also  had  jurisdiction  in  all  personal 
actions  brought  by  or  against  its  attorneys  or 
officers,  or  against  persons  in  the  actual  cus- 
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tody  of  the  Marshal,  by  bill.  The  court,  by  a 
fiction  founded  upon  this  latter  idea,  finally 
acquired  jurisdiction  in  all  personal  actions 
whatever  ;  for  on  feigning  a  complaint  of  tres- 
pass, over  which  it  had  inherent  jurisdiction* 
the  plaintiff  was  allowed,  when  the  defendant 
was  brought  in,  to  waive  the  trespass  and  ex- 
hibit his  bill  against  him  as  a  prisoner.  1 
Tidd,  28,  29 ;  1  Archb.  Pr.,  2,  337.  A  bill  of 
Middlesex,  a  writ  issuing  only  in  the  county 
where  the  court  sat,  if  returned  ineffectual, 
was  followed  by  a  latitat,  which  went  into  any 
county  in  the  kingdom,  and  resembled  the 
common  capias.  By  this  the  defendant  was 
brought  into  court  and  the  bill  exhibited,  or, 
in  other  words,  declaration  filed  against  him. 
Now,  when  a  defendant  in  pleading  the  Stat- 
ute of  Limitations  averred  "that  he  did  not 
undertake  and  promise,"  or  "  that  the  cause  of 
action  did  not  accrue  within  6  years  before  the 
exhibiting  of  the  bill,"  and  such  was  the  fact, 
the  plaintiff  could  not  safely  take  issue  upon 
the  averment ;  but  was  obliged  to  reply  spe- 
cially the  issuing  of  the  writ  previous  to  the 
time  of  exhibiting  the  bill,  so  as  to  show  the 
commencement  of  the  suit  within  the  6  years. 
Hence  the  necessity  of  a  special  replication. 
A  special  replication  is  necessary  where  the 
form  of  the  plea  states  that  the  plaintiff  did 
not  file  his  bill  within  6  years,  says  Ch.  J. 
Abbot,  because  the  production  of  a  writ  of 
latitat  within  6  years  would  not  negative  that 
fact,  5  Barn.  &  Aid.,  158;  and  which  clearly 
would  not,  if  the  plaintiff  had  taken  issue 
upon  the  time  when  the  bill  was  exhibited. 
If  in  fact  the  bill  was  exhibited  within  the 
6  years,  then  issue  could  be  safely  taken  there- 
on, and  sustained  by  such  proof.  When  the 
defendant  pleads  that  he  did  not  undertake 
and  promise,  or  that  the  cause  of  action  did 
not  accrue  within  6  years  before  the  com- 
mencement of  the  suit,  issue  may  be  taken 
thereon,  and  the  fact  proved  without  a  special 
replication  setting  out  the  issuing  of  the  writ 
and  continuances,  if  more  than  one  was  sued 
out  before  the  arrest.  Bendmore  v.  Kalenbury, 
5  Barn.  &  Aid.,  452;  Taylor  v.  Gregory,  2 
Barn.  &  Ad..  257.  In  the  first  above  case,  Ch. 
J.  Abbot  says :  "  Here  the  *plea  states  [*86 
that  the  action  was  not  commenced  within  6 
years,  which  is  negatived  by  the  production 
of  the  writ ;  and  a  general  replication  was, 
therefore,  sufficient."  Mr.  Chitty,  Vol.  I.,  p. 
554,  says,  where  the  Statute  of  Limitations  has 
been  pleaded,  either  that  the  defendant  did 
not  undertake,  or  that  the  cause  of  action  did 
not  accrue  within  6  years  before  the  exhibit- 
ing of  the  plaintiff's  bill,  etc.,  if  the  time  of 
issuing  the  first  writ  in  the  action  be  material, 
it  should  be  replied  specially,  etc.;  but  this 
does  not  seem  necessary  when  the  plea  states 
"before  the  commencement  of  the  suit,  instead 
of  the  exhibiting  of  the  bill ;  though  he  says  a 
special  replication  is  advisable,  because  it  may 
reduce  the  proof  to  be  adduced  by  the  plaint- 
iff on  the  trial."  The  above  distinction  seems 
to  be  a  sound  one.  When  the  issue  presented 
is  simply  whether  a  suit  has  been  commenced 
within  6  years  from  the  promise  or  accruing 
cause  of  action,  it  is  directly  sustained  by  the 
production  of  the  writ  by  which  the  defend- 
ant was  arrested  ;  and  if  a  previous  writ  has 
been  issued,  and  returned  non  est,  proving  that, 
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and  that  the  one  on  which  the  defendant  was 
arrested  was  in  the  same  suit,  the  commence- 
ment is  also  explicitly  shown  and  the  issue 
sustained  by  the  plaintiff.  We  are  more  in- 
clined to  countenance  this  mode  of  pleading, 
because  the  continuances,  which  must  all  be 
set  forth  in  due  and  somewhat  tedious  form  in 
a  special  replication,  are  nothing  but  form, 
and  may  be  drawn  up  by  the  attorney  at  any 
time.  They  have  existence  only  in  fiction.  In 
the  other  form  of  plea,  a  special  replication  is 
indispensable,  as  an  issue  on  the  exhibiting  of 
the  bill  would  be  fatal  to  the  plaintiff,  if  in 
fact  the  6  years  had  expired  before  that  time. 
It  is  necessary,  therefore,  to  set  out  new  mat- 
ter to  avoid  the  plea,  to  wit :  the  previous  in- 
stitution of  the  suit,  which,  in  fact,  took  place 
before  the  end  of  the  6  years.  But  if  the  6 
years  had  not  expired  when  the  bill  was  ex- 
hibited, we  have  already  seen  that  issue  may 
then  be  taken  upon  it  by  the  plaintiff,  in  the 
same  way  as  it  may  always  be  taken,  when 
the  plea  states  "before  the  commencement  of 
the  suit."  In  Davis  v.  West,  5  Wend.,  63,  the 
defendant  gave  notice  of  the  statute,  and  the 
objection  arose  upon  the  defect  of  the  proof, 
as  the  writ  upon  which  the  defendant  was  ar- 
87*]  rested  did  not  appear  to  have  *been  a 
continuance  of  the  suit  commenced  by  a  prior 
one,  that  had  been  issued  within  the  6  years. 
That  fact  was  not  shown.  When  a  special 
replication  is  necessary,  or  is  pleaded  where  it 
is  not,  that  fact  must  be  stated,  and  must  be 
supported  by  the  record  or  continuance  roll, 
where  that  is  relied  on.  2  Barn.  &  Ad.,  257. 
In  this  case,  as  the  plaintiffs  have  fallen  into 
an  error  as  to  the  necessary  proof  to  support 
the  issue  upon  the  Statute  of  Limitations,  and 
which  it  appears  existed  of  record,  and  with- 
out relief  the  plaintiffs  must  lose  their  debt, 
as  the  statute  would  be  a  complete  bar  to  a 
new  suit,  we  grant  a  new  trial  upon  the  plaint- 
iffs paying  all  the  costs  of  the  former  trial,  and 
of  the  subsequent  proceedings. 

Cited  in— 2  Hill.  135 ;  6  Hill,  490. 


STOKES  &  GILBERT 

v. 

THE  CORPORATION  OF  THE  CITY  OF 
NEW  YORK. 

Corporation  of  New  York — Ordinance  Requiring 
Coal  to  be  Weighed  by  Weighers,  a  Valid  By-law 
— Pleading —  Waiver  of  Objection. 

The  ordinance  of  the  Corporation  of  the  City  of  N. 
Y.,  requiring  anthracite  or  hard  coal  to  be  weighed 
by  weighers  appointed  by  the  Corporation,  is  a  valid 
by-law,  not  unreasonable  or  in  restraint  of  trade ; 
and  a  penalty  imposed  for  a  violation  of  it  may  be 
enforced  by  action. 

A  declaration,  generally  referring  to  the  by-law 
under  which  the  penalty  was  claimed,  is  good  in 
substance ;  and  not  having  been  objected  to  in  point 
of  form  in  the  justice's  court  where  the  suit  was 
commenced,  the  objection  will  not  be  listened  to  on 
a  writ  of  error. 

Citations— 2  K.  L.,  437,  sec.  238 ;  460,  sec.  315.;  12 
Johns.,  122. 


NOTE,— Municipal  corporations— Power  to  make 
by-laws— Requirements  of  by-laws.  For  a  full  dis- 
cussion, see  Buffalo  v.  Webster,  10  Wend.,  99,  note. 

WEND,  14. 


ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  Corporation  of  the  City  of 
N.  Y.  commenced  a  suit  in  a  justice's  court 
against  Stokes  and  Gilbert,  to  recover  a  penalty 
of  $5  for  a  violation  of  an  ordinance  of  the 
Corporation,  requiring  anthracite  or  hard  coal 
to  be  sold  by  weight,  and  that  the  same  be 
weighed  by  weighmasters,  not  exceeding  six 
in  number,  appointed  by  the  Common  Coun- 
cil, and  imposing  the  above  penalty  upon  any 
vender  of  coal  who  should  sell  any  anthracite 
or  hard  coal  without  being  first  weighed.  The 
plaintiffs  declared  in  debt  for  $5,  for  that  the 
defendants  did,  Oct.  4  and  5,  1833,  at  the  City 
of  N.  Y.,  sell  and  deliver  from  their  coal-yard 
in  said  city  one  load  of  anthracite  coal  without 
having  the  same  weighed,  etc. ,  contrary  to  the 
by-law  and  ordinance  of  the  *Mayor,  Al-  [*88 
dermen  and  Commonalty  of  the  City  of  N.  Y., 
duly  passed  Oct.  19,  1829,  and  re-enacted,  etc., 
entitled  "  A  Law  to  Regulate  the  Sale  of  An- 
thracite Coal."  The  defendants  pleaded  the 
general  issue,  and  the  cause  was  tried  by  a 
jury.  On  the  trial,  the  attorney  for  the  Cor- 
poration, by  consent  of  the  defendants'  coun- 
sel, read  in  evidence  the  by-laws  and  ordinances 
of  the  Corporation  on  the  subject,  when  the 
defendants'  counsel  admitted  that  the  defend- 
ants did,  Oct.  5,  1833,  sell  and  deliver  from 
their  coal-yard  a  load  of  anthracite  coal,  with- 
out having  it  weighed  by  one  of  the  weighers 
of  anthracite  coal  appointed  by  the  Common 
Council.  The  defendants  offered  to  prove  that 
the  ordinance  was  unreasonable,  it  being  im- 
possible for  the  limited  number  of  weighers 
appointed  by  the  Common  Council  to  weigh  all 
the  coal  which  was  sold  in  the  city.  This  evi- 
dence was  objected  to  and  overruled.  The  de- 
fendants' counsel  then  insisted,  before  the  court 
and  jury:  1.  That  the  Corporation  have  no  pow- 
er to  pass  the  by-law  in  question;  2.  That  it 
was  contrary  to  the  Constitution  of  the  State 
and  of  the  U.  S.  ;  3.  That  it  is  a  violation  of 
the  Bill  of  Rights;  4.  That  the  power  to  legislate 
on  the  subject  could  not  be  delegated  to  the 
Corporation;  5.  That  weigh  masters  are  created 
by  an  Act  of  the  Legislature,  that  the  weighers 
of  anthracite  coal  are  not  weighmasters,  that 
the  Common  Council  have  not  the  power  to 
appoint  such  weighers  and,  consequently,  they 
are  not  officers  legally  appointed;  and  6.  That 
the  Corporation  had  failed  to  prove  their  au- 
thority, either  by  public  statute  or  otherwise. 
The  jury  found  a  verdict  for  the  plaintiffs,  on 
which  the  justice  rendered  judgment,  which 
on  certiorari  was  affirmed  in  the  Superior  Court 
of  the  City  of  N.  Y.  The  defendants  then  sued 
out  a  writ  of  error,  removing  the  record  into 
this  court,  where  they  insisted  upon  the  same 
points  raised  before  the  justice,  and  in  addition 
contended  that  the  declaration  in  the  justice's 
court  was  insufficient,  in  not  setting  forth  the 
by-law  under  which  the  penalty  was  claimed, 
and  the  authority  of  the  Corporation  to  adopt 
such  ordinance.  The  cause  was  submitted  on 
written  arguments  by, 

*Mr.  H.  Brewster,  for  the  plaintiffs  [*89 
in  error. 

Mr.  T.  Phoenix,  for  the  Corporation. 

By  the  Court,  Savage,  Oh.  J.  It  is  objected 
that  the  declaration  is  insufficient,  because  it 
does  not  set  forth  the  by-law  itself  and  the  au- 
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thority  by  which  it  was  passed.  To  this  it  is 
sufficient  to  answer  that  no  objection  was  made 
to  the  declaration  before  the  justice;  and  as  it 
refers  to  the  by-law  as  having  been  passed  by 
the  Corporation,  it  is  sufficient  in  substance. 
The  ordinance  was  produced  in  evidence  with- 
out objection,  and  the  law  given  the  power  to 
appoint  weighmasters  is  a  public  Act.  2  R.  L., 
437,  sec.  238,  and  460,  sec.  315. 

The  appointment  of  weighers  and  the  law 
requiring  coal  to  be  weighed  by  them  is  not  a 
restraint  upon  trade,  but  a  regulation  of  it. 
Neither  can  it  be  said  to  be  unreasonable.  If, 
as  is  suggested,  the  number  of  weighers  was 
insufficient,  the  Corporation,  if  applied  to, 
would  remove  the  difficulty  by  the  appoint- 
ment of  an  adequate  number.  If  the  Corpora- 
tion had  no  power  to  compel  the  employment 
of  weighmasters,  the  appointment  of  them 
would  be  perfectly  nugatory.  This  power  is 
necessarily  implied  in  the  power  to  appoint. 

The  fees  of  the  weighers  are  said  to  be  a  tax 
which  cannot  be  imposed  except  by  law.  Fees 
are  not  a  tax,  within  the  meaning  of  the  Act  re- 
ferred to.and  are  particularly  authorized  by  the 
statute  already  quoted.  Whether  the  penalty  is 
too  high  is  certainly  not  a  question  for  this  court. 
When  the  plaintiffs  below  attempt  to  recover 
for  a  great  number  of  penalties  in  one  count, 
there  the  case  of  Mayor  v.  Ordrenan,  12  Johns. , 
122,  will  be  an  authority  in  point. 

It  is  unnecessary  here  to  enter  into  a  discus- 
sion of  the  question  of  the  constitutionality  of 
the  ordinance,  and  the  law  authorizing  it.  The 
present  case  is  one  clearly  within  the  power  of 
corporate  regulation. 

Judgment  affirmed;  single  costs. 

Distinguished— 6  Hill,  303. 

Cited  in— 2  E.  D.  S.,  371 ;  7  Am.  Rep.,  174  (32  Iowa, 
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MORRIS'  ADMINISTRATORS. 

Power  of  Attorney  to  Recover  Estate  in  Foreign 
Country — Compensation  to  be  Determined  by 
Two  Individuals — Debt  Lies  for  Sum  Allowed 
against  Administrators  of  Constituent — Stipu 
lotion  for  Compensation,  not  a  Submission  to 
Arbitration — Whether  Admissions  or  Acts  of 
One  Administrator  Bind  Co -administrator  or 
Estate. 

Where  a  person  resident  here  executed  a  power 
of  attorney  to  another  also  residing  here,  to  obtain 
possession  of  an  estate  in  the  West  Indies,  consist- 
ing of  real  and  personal  property  belonging  to  the 
constituent,  to  convert  the  same  into  money,  and 
pay  over  the  proceeds ;  and  the  parties  entered  into 
an  agreement,  whereby  the  attorney  covenanted 
faithfully  to  execute  the  trust  at  his  own  proper 
costs  and  charges,  and  if  unsuccessful,  to  charge 
nothing  for  his  services  and  expenses :  and  the  con- 
stituent covenanted  that  the  attorney  should  be 
remunerated  and  paid,  on  his  realizing  the  property 
and  paying  over  the  same,  such  amount  or  sum  of 
money  as  should  be  adjudged  and  considered  by 
two  individuals  named  in  the  agreement  a  just  and 
fair  compensation  for  his  time,  trouble  and  risk ; 
and  the  attorney  obtained  possession  of  the  proper- 
ty, disposed  of  the  same,  and  paid  over  the  proceeds 
before  the  death  of  the  constituent,  after  which  an 
award  was  made  by  the  parties  named  in  the  agree- 
ment that  the  administrators  of  the  constituent 
should  pay  to  the  attorney  a  certain  sum,  as  a  just 
compensation  for  his  time,  trouble,  risk,  costs  and 
charges  in  the  business;  it  was  held,  that  the  amount 
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thus  awarded  was  recoverable  under  a  count  of 
quantum  meruit,  in  an  action  of  debt  :  the  agree- 
ment having  been  substantially,  although  not  lit- 
erally, performed  on  the  part  of  the  attorney. 

It  was  further  held,  that  the  stipulation,  in  re- 
spect to  the  compensation,  was  not  in  the  nature  of 
a  submission  to  arbitration,  but  a  covenant  to  se- 
cure compensation,  and  was  not  affected  by  the 
death  of  the  constituent. 

How  far  the  admissions  or  acts  of  one  adminis- 
trator, in  reference  to  the  acknowledgment  or 
liquidation  of  demands  against  the  estate  which 
they  represent,  are.obligatoryupon  his  co-adminis- 
trator, and  binding  upon  the  estate,  discussed  and 
considered,  and  various  cases  cited  and  commented 
upon. 

Citations—  1  Chit.  PI.,  101  ;  Com.  Dig.,  a,  8,  9  ;  Bull 
JV.  P.,  167,  ch.  4,  Debt  ;  Cald.  Arb.,  29,  30  ;  1  Marsh., 
366  ;  4  Com.  L.  R.,  341  ;  Kyd,  Aw.,  29  ;  8  Wh.,  201  ;  1 
Str.,  19  ;  Toll,  L.  of  Ex.,  367,  368;  16  Johns..  273;  4 
Cow.,  493,  664  ;  5  Wend.,  558  ;  4  Wend.,  285  ;  12  Wend., 
386. 


was  an  action  of  debt  tried  in  Sep., 
JL  1833,  before  the  Hon  Ogden  Edwards,  one 
of  the  Circuit  Judges. 

The  plaintiff  declared  on  a  special  agreement 
entered  into  between  him  and  Eleanor  Morris, 
the  intestate,  dated  Apr.  19,  1819,  in  which, 
after  reciting  that  Mrs.  Morris  was  entitled  to 
the  moiety  of  a  certain  estate  in  the  Island  of 
Jamaica,  and  to  certain  personal  property  be- 
queathed by  her  aunt  Mary  Hedman;  that 
from  lapse  of  time  difficulties  had  arisen,  ren- 
dering it  necessary  to  expend  moneys  to  obtain 
possession  of  the  property;  that  Mrs.  Morris 
was  unwilling  to  make  the  necessary  advances; 
that  the  plaintiff  was  willing  to  undertake  the 
agency  of  the  business  at  his  own  costs  and 
*charges,  and  at  his  own  risk;  and  in  [*91 
case  of  failure,  to  make  no  charge  for  services 
or  expenses;  the  plaintiff  covenanted  with  Mrs. 
Morris  that,  on  being  duly  empowered,  he 
would  use  his  best  endeavors  to  obtain  posses- 
sion of  the  estate  and  property,  at  his  own 
costs,  charges  and  risk  ;  that  he  would  give 
good  and  sufficient  security  for  the  faithful 
performance  of  such  agency  and  trust,  and 
the  faithful  payment  of  such  moneys  as  might 
be  realized,  after  being  suitably  remunerated, 
if  the  same  should  be  required.  Mrs.  Morris, 
on  her  part,  covenanted  that  the  plaintiff 
should  be  remunerated  and  paid,  on  his  real- 
izing and  receiving  any  sum  or  sums  of  mon- 
ey, after  paying  his  costs  and  disbursements, 
such  amount  or  sum  of  money  as  should  be 
adjudged  and  considered  by  J.  Bristed  and 
J.  W.  Brackett  as  a  just  and  fair  compensa- 
tion for  his  time,  trouble  and  risk  in  the  mat- 
ter, upon  hearing  the  statements,  allegations 
and  proofs  of  the  parties;  and  provision  was 
made  for  the  appointment  of  a  substitute,  in 
case  of  the  death  of  either  Bristed  or  Brackett; 
and  it  was  declared  that  their  judgment  and 
determination,  respecting  the  compensation  of 
the  plaintiff  in  the  premises,  should  be  final 
and  conclusive.  The  agreement  contained  a 
further  stipulation,  that  in  case  of  the  death  of 
the  plaintiff  after  having  put  the  business  into 
successful  operation,  and  expended  moneys 
therein,  and  before  the  completion  thereof,  and 
before  the  actual  receipt  of  moneys  therefrom, 
his  heirs  or  legal  representatives  should  re- 
ceive a  reasonable  re-imbursement  and  com- 
pensation therefor,  to  be  fixed  on  and  deter- 
mined as  aforesaid,  when  Mrs.  Morris  or  her 
legal  representatives  should  have  realized  and 
received  funds  arising  from  the  estate  afore- 
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said  :  provided,  that  the  plaintiff  should  im- 
mediately give  such  full  and  ample  security  to 
James  Buchanan,  as  trustee  for  Mrs.  Morris,  as 
the  said  J.  B.  should  approve;  that  he  should 
in  all  things  relating  to  the  premises  act  under 
the  control  and  by  the  direction  of  J.  B.,  and 
should  from  time  to  time  pay  over  to  him  all 
moneys  received  out  of  the  said  estate,  etc. 
After  setting  forth  the  agreement,  the  plaintiff 
averred  that  he  used  his  best  endeavors  to  re- 
cover the  property  and  convert  it  into  money; 
that  he  employed  agents,  and  expended  large 
sums  of  money  in  and  about  the  business;  that 
he  was  ready  and  willing  to  give  the  security 
92*]  *specified  in  the  agreement,  but  no  such 
security  was  required  of  him;  that  he  realized 
and  received  large  sums  of  money  of  the  per- 
sonal estate  mentioned  in  the  agreement,  and 
paid  over  the  same  to  J.  B.  as  trustee  of  Mrs. 
Morris,  and  recovered  and  obtained  for  her 
possession  of  a  large  real  estate  in  Jamaica,  of 
the  value  of  $26,000,  and  did  all  things  which 
by  the  agreement  he  had  undertaken  to  do — 
acting  under  the  control  and  by  the  direction 
of  J.  B.,  and  paying  over  to  him  all  moneys 
received.  The  plaintiff  then  further  averred, 
that  Mrs.  Morris  had  died  intestate,  and 
that  administration  of  her  estate  had  been 
committed  to  Reuben  Clark  and  Isaac  Morris, 
the  defendants  in  this  cause,  Mar.  22,  1826; 
that  Brackett,  one  of  the  nominees  mentioned 
in  the  agreement,  died  Mar.  31,  1826,  without 
having  made  any  decision  or  award  relative  to 
the  compensation  of  the  plaintiff,  and  W.  P. 
Hallett  was  substituted  in  his  stead,  who,  togeth- 
er with  Bristed,  Nov.  20,1826,  did  award  and  de- 
termine that  there  was  due  and  owing  from 
Mrs.  Morris  in  her  lifetime  to  the  plaintiff 
$4,817.84  as  a  just  and  fair  compensation  for 
the  time,  trouble,  risk,  costs  and  charges  of  the 
plaintiff  in  obtaining  one  half  of  the  said  es- 
tate, and  that  such  sum  be  paid  to  him  by  the 
administrators  of  Mrs.  Morris  within  10  days 
after  notice,  etc.,  of  which  award  notice  was 
given,  etc.,  whereby,  etc.,  yet,  etc.  This  dec- 
laration contained  also  a  count  on  a  quantum 
meruit  for  services  rendered  and  expenditures 
incurred  by  the  plaintiff,  in  and  about  the  ob- 
taining possession  of  the  estate  and  realizing 
moneys,  etc.;  averring  that  the  plaintiff  was 
entitled  to  other  $4,817.84,  whereof  Mrs.  Mor- 
ris in  her  lifetime  had  notice,  etc.  The  defend- 
ant pleaded  non  est  faclum,  under  a  written 
stipulation  of  the  attorneys  for  both  parties 
that  such  plea  might  be  interposed,  and  that 
the  cause  should  be  tried  on  the  merits. 

On  the  trial,  the  articles  of  agreement  de- 
clared on  were  read  in  evidence.  The  plaint- 
iff then  offered  to  prove  the  death  of  Brackett, 
the  substitution  of  Hallett,  and  the  making  of 
the  award  as  set  forth  in  the  declaration,  for 
the  purpose  of  showing  a  liquidation  under 
the  special  contract,  and  as  evidence  of  a  waiv- 
er of  any  condition  precedent.  This  evidence 
was  objected  to  and  excluded.  A  power  of  at- 
93*]  torney  *from  Mrs.  Morris  to  the  plaint- 
iff, of  the  same  date  with  the  agreement,  giv- 
ing the  plaintiff  authority  in  her  name  to  de- 
mand and  recover  the  property  in  Jamaica, 
and  a  power  of  substitution  from  the  plaintiff 
to  one  W.  J.  Murphy,  were  then  read  in  evi- 
dence under  the  second  count  of  the  declara- 
tion; and  the  plaintiff  offered  to  read  a  deposi- 
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tion  of  Murphy,  taken  under  a  commission,  to 
prove  the  services  of  the  plaintiff,  the  sale  of 
the  property  in  Jamaica,  and  the  payment  of 
the  proceeds  to  Mrs.  Morris.  The  defendants 
objected  to  this  evidence  on  the  ground  that 
the  action  of  debt  will  not  lie  upon  an  unliqui- 
dated demand.  The  plaintiff  engaging  to 
prove  an  actual  liquidation  of  the  amount,  the 
judge  overruled  the  objection,  but  directed  the 
plaintiff  in  the  first  instance  to  produce  proof 
of  the  liquidation.  The  plaintiff  then  offered 
to  prove  that  both  the  administrators  were 
notified  to  appear  before  Bristed  and  Hallett; 
for  the  purpose  of  ascertaining  the  amount  of 
the  plaintiff's  compensation;  that  the  plaintiff 
and  Clark,  one  of  the  administrators,  attended, 
and  that  an  award  was  made  as  set  out  in  the 
declaration;  which  evidence  was  objected  to 
and  rejected.  The  plaintiff  having  failed  to 
produce  evidence  satisfactory  to  the  judge  of 
the  liquidation  of  the  demand,  all  other  proof 
offered  by  the  plaintiff  to  establish  the  de- 
mand was  rejected  by  the  judge,  and  a  nonsuit 
was  directed  to  be  entered,  which  was  now 
moved  to  be  set  aside. 

Messrs.  D.  Lord,  Jr.,  and  S.  Stevens,  for 
the  plaintiff. 

Mr.  S.  P.  Staples,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  There  are 
two  principles  involved  in  this  case  in  relation 
to  which  there  can  be  no  dispute.  First.  That 
if  by  the  true  construction  of  the  agreement  of 
April  19,  1819,  between  the  plaintiff  and  Mrs. 
Morris,  the  giving  of  the  security  mentioned  in 
the  agreement  was  a  condition  precedent  on  the 
part  of  M'Intire,  and  was  to  be  given  at  all 
events,  he  cannot  recover  upon  the  special 
count  in  his  declaration,  nor  upon  any  other 
count  which  can  be  framed  on  the  special  con- 
tract, it  being  a  *conceded  fact  in  the  [*94 
case  that  such  security  was  never  given  nor 
offered.  Second.  It  is  equally  clear  that  he 
cannot  recover  upon  the  common  count, which 
is  a  quantum  meruit  in  debt  for  services  ren- 
dered in  recovering  an  estate  in  the  West  In- 
dies, and  receiving  and  realizing  large  sums  of 
money  due  to  the  defendant's  intestate  in  rela- 
tion thereto,  unless  he  can  show  that  the  amount 
of  his  compensation  has  been  agreed  upon  or 
liquidated  by  the  intestate  or  the  defendants, 
or  so  far  liquidated  as  to  be  easily  reduced  to 
a  certainty;  for  debt  will  not  lie  for  unliqui- 
dated damages;  it  must  be  for  a  sum  certain, 
or  which  is  capable  of  being  easily  reduced  to 
a  certainty.  1  Chit.  PI.,  101;  Com.  Dig.,  a,  8, 
9;  Bull,  N.  P.,  167,  ch.  4,  of  Debt. 

Conceding  for  the  present  that  the  giving  of 
the  security  was  a  condition  precedent,  and 
that  the  plaintiff,  therefore,  cannot  recover 
upon  the  special  agreement,  let  us  consider 
whether  the  evidence  given  and  offered  to  be 
given  by  him  was  sufficient  to  entitle  him  to  re- 
cover upon  his  quantum  meruit.  He  proved 
and  read  in  evidence,  to  support  this  count:  1. 
The  power  of  attorney  from  Mrs.  Morris  to 
himself  of  April  19,  1819,  as  a  retainer  for  servi- 
ces to  be  rendered,  which  was  given  at  the  same 
time,  and  is  to  be  considered  a  part  of  the  spe- 
cial agreement;  and  2.  The  power  by  way  of 
substitution,  from  the  plaintiff  to  Murphy;  and 
then,  3.  Offered  to  read  the  testimony  of  Mur- 
phy, taken  under  a  commission,  to  prove  the 
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services  rendered  by  the  plaintiff,  the  sale  of 
the  property  under  the  power  from  Mrs.  Mor- 
ris, and  the  payment  of  the  proceeds  to  her. 
To  the  introduction  of  this  evidence  the  de- 
fendants objected  on  the  ground  that  it  showed 
only  an  unliquidated  claim  or  demand  for  serv- 
ices rendered;  and  for  such  a  demand,  debt 
would  not  lie.  To  obviate  the  objection,  the 
defendants  offered  to  prove  by  William  P.  Hal- 
lett  that  the  witness  and  one  Bristed  liquidated 
the  amount  of  compensation,  to  which  the 
plaintiff  was  entitled  for  these  services,  under 
the  provisions  for  that  purpose  contained  in  the 
original  agreement  between  the  plaintiff  and 
Mrs.  Morris,  that  the  plaintiff  and  Clark,  one 
of  the  administrators,  and  also  one  of  the  de- 
fendants (both  of  the  administrators  having 
been  notified),  were  present  at  such  liquidation 
95*]  and  assented  thereto  ;  *and  the  award 
made  by  Hallett  and  Bristed  was  also  offered 
in  evidence.  This  whole  evidence  to  show  a 
liquidation  of  the  demand  was  objected  to  and 
excluded  by  the  judge.  The  grounds  upon 
which  it  was  excluded  are  not  stated  in  the 
case.  But  the  counsel  for  the  defendants  main- 
tain its  correctness  upon  two  grounds:  1. 
That  the  death  of  Mrs.  Morris  revoked  the 
agreement  on.  her  part  to  submit  the  question 
of  the  amount  of  the  plaintiff's  compensation 
to  arbitrators  (as  contained  in  the  original  con- 
tract between  them),  and  that  the  decision  or 
award  of  Hallett  and  Bristed,  therefore,  was 
for  that  reason  made  without  authority;  and, 
2.  That  the  assent  of  the  defendant  Clark  to 
the  liquidation  by  Hallett  and  Bristed  was  not 
binding  as  an  original  liquidation  or  statement 
of  the  account,  because  the  admission  or  act  of 
one  of  two  administrators  cannot  charge  or  af- 
fect the  other  not  present  or  assenting  thereto. 
A  mere  submission  to  arbitration,  or  an 
agreement  to  submit,  is  undoubtedly  revoked 
by  the  death  or  either  of  the  parties  before  the 
award  is  delivered.  Cald.  Arb.,  29,  30;  Potts 
v.  Ward,  1  Marsh.,  366  ;  S.  C.,  4  Com.  L.  R., 
341;  Kyd,  Awards,  29.  It  is  a  naked  power, 
which  either  party  may  revoke  before  it  is  exe- 
cuted, and  which  is  terminated,  of  course,  by 
the  death  of  either  party.  Hunt  v.  Rousmanier, 
8  Wh.,  201.  But  this  was  not  a  mere  submis- 
sion to  arbitration;  it  was  a  covenant  on  the 
part  of  Mrs.  Morris  in  consideration  of  certain 
services  to  be  rendered  by  M'Intire,  involving 
the  expenditure  of  time,  labor  and  money,  to 
afford  him  a  fair  and  just  compensation,  to  be 
settled  and  determined  by  two  impartial  indi- 
viduals. It  was  not  the  submission  of  a  pre- 
existing claim  or  demand  to  the  settlement  of 
arbitrators,  but  it  was  a  covenant  to  pay  him 
for  services  to  be  rendered  what  they  should 
be  worth,  the  amount  to  be  ascertained  and  de- 
termined in  a  specified  manner.  The  mode  of 
liquidating  the  amount  was  part  and  parcel  of 
the  covenant;  it  entered  into  and  formed  part 
of  the  consideration  of  the  agreement.  The 
plaintiff  might  well  have  objected  to  make  the 
advances  and  incur  the  hazard  and  expense 
imposed  and  required  by  this  contract,  upon 
the  strength  of  the  mere  covenant  of  Mrs.  Mor- 
ris, to  pay  him  what  his  services  were  worth. 
96*]  *He  might  well  have  anticipated  that 
there  would  be  difficulties  in  agreeing  upon  or 
adjusting  the  amount — that  it  might  involve 
trouble  and  expense  and  litigation.  The  agree- 
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ment  to  leave  the  matter  to  the  absolute  deter- 
mination of  two  impartial  and  intelligent  indi- 
viduals would  obviate  these  difficulties,  and 
might  have  had  a  controlling  influence  with  the 
plaintiff  in  inducing  him  to  enter  into  the 
agreement. 

But  the  contract  itself  clearly  manifests  the 
intention  and  understanding  of  the  parties,  that 
M'Intire's  claim  to  compensation,  and  the  man- 
ner of  adjusting  it,  should  not  be  affected  by 
the  death  of  either  party.  It  contains  the  fol- 
lowing provision:  "And  it  is  hereby  mutually 
agreed,  that  in  case  of  the  death  of  said  William 
M'Intire,  after  having  put  the  business  afore- 
said into  successful  operation,  and  expended 
moneys  thereon,  and  before  the  completion 
thereof,  and  before  the  actual  receipt  of  moneys 
therefor,  the  heirs,  executors,  administrators 
or  legal  representatives  of  the  said  William 
M'Intire  shall  receive  a  reasonable  re-imburse- 
ment  and  compensation  therefor,  to  be  fixed 
and  determined,  as  aforesaid,  when  the  said 
Eleanor  Morris  or  her  legal  representatives  shall 
have  realized  and  received  funds  arising  from 
the  estate  aforesaid."  Here  is  an  express  pro- 
vision that  M'Intire's  death  before  the  final 
completion  of  the  business  shall  not  affect  his 
claim  to  compensation,  but  that  it  shall  devolve 
upon  his  representatives,  to  be  adjusted  be- 
tween them  and  Mrs.  Morris;  or  her  represent- 
atives, in  the  manner  particularly  specified  in 
the  agreement:  that  is,  by  the  determination  of 
the  two  individuals  there  named,  or  their  sub- 
stitutes in  case  of  their  death.  The  whole  busi- 
ness, as  I  understand  from  the  case,  was  con- 
cluded on  the  part  of  M'Intire,  and  the  funds 
collected  and  paid  over  to  Mrs.  Morris  or  her 
authorized  agent  before  her  death,  leaving  noth- 
ing to  be  adjusted  but  the  plaintiff's  compen- 
sation for  his  services. 

I  see  no  legal  difficulty  in  giving  effect  in  this 
respect,  to  what  was  obviously  the  intention 
and  understanding  of  the  parties.  This  pro- 
vision does  not  fall  within  the  principles  which 
apply  to  submissions  to  arbitration  or  any  other 
mere  naked  power.  The  mode  of  adjusting 
the  plaintiff's  compensation,  prescribed  in  the 
contract,  is  no  more  affected  by  the  death  of 
either  party  than  is  his  title  to  compensation 
itself.  *The  award  was,  therefore,  made  [*97 
by  competent  authority,  and  was  legal  evidence 
of  a  liquidation  and  settlement  of  the  plaintiff's 
claim,  and  ought  to  have  been  received  as  such 
to  support  the  common  count. 

Whether  the  appearance  of  one  of  the  ad- 
ministrators before  the  arbitrators  was  binding 
upon  the  defendants  as  evidence  of  their  assent 
to  the  award  as  an  account  stated,  or  admitted, 
or  otherwise,  it  is  unnecessary  to  decide.  One 
executor  cannot  confess  a  judgment  which 
shall  bind  or  conclude  the  rest.  Elwettv.  Ouarl, 
1  Str.,  19 ;  Toll.  L.  of  Ex.,  367,  368.  One  of 
several  executors  or  administrators  cannot  cre- 
ate a  debt  against  the  estate  by  his  act  or  ad- 
mission. They  may  sever  in  their  pleas,  and 
the  one  most  beneficial  to  the  estate  shall  pre- 
vail. In  James  v.  Hackley,  16  Johns.,  273,  it 
was  held  that  the  admission  by  one  of  the  ad- 
ministrators of  a  debt  due  from  the  intestate, 
did  not  conclude  the  other  from  showing  that 
it  had  been  paid.  It  seems  there  to  have  been 
considered  prima  facie  evidence  against  all,  li- 
able, however,  to  be  repelled  by  proof  of  pay- 
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ment,  etc.,  by  the  other  administrators.  The 
distinction  seems  to  be,  between  creating  a 
debt  and  acknowledging  one  really  existing — 
a  distinction  very  difficult  in  many  cases  to 
understand,  and  practically  to  apply.  In  James 
v.  Hackley,  the  only  evidence  given  by  the 
plaintiff  of  his  demand,  was  the  written  ad- 
mission of  the  balance  due,  signed  by  one  of 
the  administrators.  Judge  Spencer,  who  deliv- 
ered the  opinion  of  the  court,  said  that  the  ad- 
mission by  Hackley.  one  of  the  administrators, 
did  not  preclude  Ford,  the  other,  from  show- 
ing that  the  debt  had  been  paid.  To  maintain 
the  contrary,  he  remarked,  would  be  subject- 
ing the  estate  of  his  intestate  to  entire  destruc- 
tion, if  one  of  the  administrators  is  faithless  to 
his  trust;  that  the  issue  being  joined  on  the 
plea  of  Ford,  it  was  competent  for  him  to  make 
any  defense  under  the  issue,  showing  that 
there  was  no  debt  due  to  the  plaintiffs,  or  that 
it  had  been  paid.  Hammon  v.  Huntley,  4  Cow. , 
493,  was  an  action  of  assumpsit  against  three 
executors  to  recover  the  consideration  for  land 
sold  by  the  plaintiff  to  defendant's  testator. 
The  plaintiff,  in  the  course  of  the  trial,  offered 
98*]  in  evidence  *a  letter  purporting  to  be 
written  after  the  commencement  of  the  suit, 
by  two  of  the  defendants  to  the  plaintiff,  ac- 
knowledging a  balance  of  $240  to  be  due  from 
the  testator's  estate  to  him.  This  was  objected 
to,  but  admitted;  and  upon  an  application  for 
a  new  trial,  the  verdict  was  set  aside  on  that 
ground.  The  marginal  note  of  the  case  is,  that 
"The  confession  by  one  executor  of  a  debt  due 
from  his  testator,  is  not  admissible  evidence  in 
^  suit  for  the  debt  against  his  co-executor,  to 
•establish  the  original  demand."  Judge  Wood- 
worth  says,  it  is  held,  that  if  one  executor  con- 
fess a  judgment,  it  shall  not  conclude  and  bind 
the  rest.  It  follows,  he  continues, that  he  can- 
not do  indirectly  what  he  is  prohibited  from 
doing  directly.  If  such  evidence  is  competent 
against  both,  it  is  in  effect  clothing  one  with 
power  to  do  an  act  which  shall  give  a  right  of 
recovery.  Whether  this  is  done  by  confessing 
judgment,  or  by  making  admissions,  that  they 
may  be  used  as  evidence  to  produce  the  same 
result,  is,  he  remarks,  in  his  view,  the  same 
thing.  Here  the  admission  of  one  executor  was 
held  inadmissible  as  against  the  other,  differ- 
ing from  the  case  of  Jamesv.  Hackley,  as  I  un- 
derstand it,  in  this — that  there  it  was  held  com- 
petent and  prima facie  evidence  against  all, but 
liable  to  be  repelled  and  disproved.  In  Forsyth 
v.  Gannon,  5  Wend.,  558,  the  doctrine  of  Ham- 
anon  v.  Huntley  was  followed,  and  it  was  there 
held,  that  in  an  action  against  several  admin- 
istrators the  admission  of  indebtedness  by  one 
•would  not  entitle  the  plaintiff  to  recover;  that 
such  admission  was  competent  evidence  as 
against  the  party  making  it;  but  that  unless  it 
•was  accompanied  by  other  evidence  of  the 
debt  which  would  bind  the  other  defendants, 
the  plaintiff  could  not  recover.  Where  the 
original  indebtedness  is  proved,  a  statement  or 
admission  of  the  balance  due,  by  one  of  sev- 
eral executors  or  administrators,  is  competent 
evidence  against  all;  but  the  others  are  at  lib- 
erty to  repel  it  by  showing  that  there  was  in 
fact  nothing,  or  not  so  much  due,  or  that  it 
had  been  paid  or  extinguished.  According  to 
this  principle,  the  appearance  of  one  of  the 
.administrators  before  the  arbitrators,  and  his 
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implied  assent  to  the  award,  were  probably 
competent  prima  facie  evidence  against  both. 
But  I  hold  the  award  in  this  case  to  have  been 
well  made,  under  the  authority  of  the  original 
contract  *between  the  parties,  notwith-  [*99 
standing  the  death  of  Mrs.  Morris.  That  award, 
liquidating  the  plaintiff's  claim  and  reducing 
it  to  certainty,  removes  the  formal  objection 
to  the  plaintiff  recovering  upon  his  common 
count. 

It  only  remains  to  inquire  upon  this  branch 
of  the  law,  whether  the  plaintiff  was  at  liber- 
ty to  waive  the  special  agreement  and  resort  to 
his  quantum  meruit.  Upon  this  point  the  cases 
of  Jewell  v.  Schroeppel,  4  Cow. ,  564,  of  Dubots 
v.  Can.  Co.,  4  Wend.,  285,  and  of  Peltier  v. 
Sewall,  12  Id.,  386,  are  entirely  decisive.  The 
plaintiff  has  done  everything  which  he  was 
bound  by  the  special  agreement  to  do,  except 
the  giving  of  security.  That,  according  to  the 
defendant's  construction  of  the  contract,  was 
to  have  been  given  immediately  after  its  exe- 
cution. Mrs.  Morris,  or  her  agent  Buchanan, 
knew  perfectly  well  that  the  security  had  not 
been  given;  and  with  a  full  knowledge  of  that 
fact,  they  permitted  the  plaintiff  to  incur  all 
the  trouble,  hazard  and  expense  of  establishing 
Mrs.  Morris'  title  to  the  estate,  which  resulted 
in  the  sale  by  Murphy,  the  plaintiff's  substi- 
tute, and  payment  of  the  proceeds  over  to  Bu- 
chanan, the  agent  of  Mrs.  Morris.  It  is  a  clear 
case  of  a  special  agreement,  substantially  but 
not  formally  executed,  in  which  the  plaintiff 
has  a  right  to  resort  to  Ms-common  count.  It 
is  unnecessary,  therefore,  to  discuss  the  ques- 
tion whether  the  giving  of  security  by  the 
plaintiff  was  or  was  not  a  condition  precedent, 
the  performance  of  which  was  indispensable  to 
his  right  to  recover  on  the  special  agreement. 
The  different  provisions  of  the  contract  are  not 
entirely  harmonious  in  that  respect,  and  the 
actual  intention  of  the  parties  is  not  entirely 
clear. 

The  stipulation  of  the  parties  that  the  cause 
should  be  tried  and  disposed  of  upon  its  mer- 
its, has  also  rendered  it  unnecessary  for  me  to 
pay  any  attention  to  the  form  of  the  pleadings. 

A  new  trial  must  be  granted;  costs  to  abide  the 
event. 

Cited  in— 5  Hill,  239 ;  79  N.  Y.,  419  ;  17  Hun,  10 ;  4, 
Barb.,  535  ;  5  Barb.,  407. 


* ALLEN  v.  J.  &.  C.  ROOSEVELT.  [*1OO 

Voluntary  Assignment — Acceptance  of  Dividend 
by  Creditor— In  Absence  of  Technical  Release, 
not  a  Bar  to  Action  for  Balance. 

The  acceptance  by  a  creditor  of  a  dividend,  under 
a  voluntary  assignment  made  by  a  debtor  without 
the  concurrence  of  his  creditor,  and  without  an 
agreement  on  the  part  of  the  creditor  to  accept  the 
assignment  in  satisfaction  of  his  debt,  ia  not  a  bar 
to  an  action  for  the  balance  of  the  debt ;  no  agree- 
ment in  such  case,  is  obligatory  unless  it  assumes 
the  form  of  a  technical  release. 

Citations— 5  Johns.,  271,  386  ;5  East,  232;  2  Johns. 
450;  17  Johns.,  174. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.     The  suit  in  the  court  below  was 
on  a  bill  of  exchange,  for  $161.49,  drawn  on 
Allen,  by  the  plaintiffs,  payable  to  their  own 
order  three  months  after  date,  accepted  by  the 
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defendant,  and  bearing  date  July  10,  1828. 
The  plaintiffs  also  declared  as  the  indorsers  of 
a  promissory  iiote  for  $800,  bearing  date  Apr. 
3,  1828,  payable  to  the  order  of  C.  F.  Leggett, 
6  months  after  date.  The  defendant  pleaded 
non  a»dumpsit,  and  gave  notice  of  special  mat- 
ter. On  the  trial,  the  plaintiffs  proved  their 
demands  and  rested.  The  defendant  then 
proved  that  Sep.  13,  1828,  at  Providence,  R. 
I.,  where  he  resided,  he  became  insolvent.and 
on  that  day  executed  a  voluntary  assignment 
of  all  his  property,  real  and  personal,  to  three 
individuals,  in  trust  to  dispose  of  it  and  apply 
the  proceeds  to  the  payment  of  his  debts,  giv- 
ing a  preference  to  certain  creditors,  by  direct- 
ing the  trustees  first  to  pay  all  the  notes,  bills 
of  exchange,  bonds  and  other  securities  for 
the  payment  of  money  made  by  the  defendant, 
and  indorsed,  guarantied,  or  otherwise  secured 
by  other  persons.  This  assignment  contained 
a  proviso,  that  no  creditor  should  receive  any 
payment  or  dividend,  unless  he  should  fully 
acquit  and  discharge  the  defendant  from  all 
demands  up  to  the  date  of  the  assignment.  At 
the  solicitation  of  an  accommodation  indorser, 
and  for  the  purpose  of  the  more  effectually  se- 
curing him,  the  defendant,  Sep.  15,  1828,  exe- 
cuted a  second  assignment  to  the  same  trustees, 
whereby  the  first  class  of  creditors  to  be  pre- 
ferred was  limited  to  such  persons  as  had  in- 
dorsed, guarantied,  or  otherwise  secured  the 
notes,  etc.,  of  the  defendant  as  his  accommo- 
dation indorsers  or  sureties.  Jan.  12,  1829,  an 
attorney  at  law  in  Providence  presented  to  the 
1O1*]  *trustees,  in  behalf  of  the  plaintiffs, 
the  above  demands,  and  claimed  that  the 
plaintiffs  were  entitled  to  come  in  among  the 
preferred  creditors  of  the  first  class,  under  the 
assignment  of  the  13th  of  September.  A  ques- 
tion arising  between  the  trustees  and  the  attor- 
ney of  the  plaintiffs,  as  to  whether  the  note  for 
$300  could  be  considered  as  included  in  the 
first  class  of  debts  entitled  to  preference,  a  sub- 
mission was  entered  into  between  them  (with 
the  assent  of  the  plaintiffs),  whereby  all  ques- 
tions which  had  arisen  or  might  arise  relative 
to  the  assignment  were  submitted  to  the  three 
judges  of  the  Supreme  Court  of  R.  I.  Several 
other  creditors  of  the  defendant  united  in  this 
submission.  The  judges  of  R.  I.  subsequent- 
ly made  an  award,  adjudging  the  assignment 
of  Sep.  13,  to  be  Valid;  that  the  proviso,  re- 
quiring the  creditors  of  the  assignee  to  dis- 
charge him  from  his  debts,  did  not  render  the 
assignment  void,  and  that  the  note  for  $300 
should  be  included  in  the  first  class  of  debts  to 
be  paid.  Aug.  11,  182&,  the  attorney  of  the 
plaintiffs  received  from  the  trustees  $95,  and 
gave  a  receipt  for  the  same,  whereby  he  ad- 
mitted to  have  received  that  sum  under  the  as- 
signment of  Sep.  13.  The  judge  presiding  at 
the  trial  charged  the  jury  that  the  plaintiffs 
were  entitled  to  recover,  and  the  jury  accord- 
ingly found  a  verdict  intheirfavor  for  $471.91, 
on  which  verdict  judgment  was  entered.  The 
defendant  having  excepted  to  the  charge  of 
the  judge,  sued  out  a  writ  of  error. 

Mr.  S.  A.  Crapo,  for  the  plaintiff  in  error, 
contended  that  the  facts  and  circumstances  of 
the  case  established  a  composition  between  the 
debtor  and  his  creditors ;  that  the  defendant 
having  assigned  all  his  property  for  the  benefit 
of  his  creditors,  and  the  plaintiffs  having 
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adopted  the  assignment  by  submitting  a  ques- 
tion arising  under  it  to  arbitration,  which  was 
decided  in  their  favor,  and  having  received  a 
dividend,  were  barred  from  maintaining  their 
action.  1  Esp.  N.  P. ,  236  ;  3  Id. ,  228  ;  3  Serg. 
&  Lowb.,  411  ;  2  Stark.,  417  ;  2  Camp.,  383  ; 
Co.  Lilt.,  ch.  5,  sec.  3,  p.  74  ;  5  Johns.,  386;  1 
Hall,  271.  Although  the  condition  requir- 
ing a  release  renders  *an  assignment  [*1OS£ 
here  void,  the  law  on  this  subject  is  held 
otherwise  in  R.  I.,  where  the  assignment  was 
executed,  and  the  property  situate  ;  and  at  all 
events  the  plaintiffs,  by  the  submission  and  the 
award  in  pursuance  thereof,  and  by  the  receipt 
of  the  dividend,  are  estopped  from  questioning 
its  validity.  The  attempt  to  enforce  payment 
upon  the  original  demands  is  a  fraud  upon  the- 
other  creditors. 

Mr.  J.  I.  Rosevelt,  Jr.,  for  defendants  in- 
error.  The  clause  requiring  a  release  as  a  con- 
dition of  payment,  rendered  the  assignment 
void,  as  well  in  Rhode  Island  as  here,  the  com- 
mon law  being  presumed  to  prevail  there  as- 
well  as  here.  But  if  not  void,  the  release  was 
waived,  and  was  intended  to  be  waived  by  the 
second  assignment,  which  contained  no  such 
clause  ;  it  was  waived  also  by  the  payment  of 
the  dividend,  without  the  exaction  of  a  release. 
If  the  trustees  had  no  right  to  pay  without  a 
release,  they  are  responsible  to  the  defendant  • 
that  question  cannot  be  raised  between  these- 
parties.  There  was  no  composition,  the  assign- 
ment was  anullity.and  the  court  will  not  carry 
into  effect  what  the  law  declares  to  be  void. 
Such  a  composition  cannot  be  enforced.  The- 
only  question,  therefore,  existing  in  this  case, 
is,  whether  the  payment  of  a  lesser  sum  will 
discharge  a  greater  ;  in  respect  to  which  the 
law  is  too  well  settled  to  require  comment. 

By  the  Court, Nelson,  J.  The  reference  of 
the  question  as  to  the  right  of  the  plaintiffs  be- 
low to  present  their  claims  under  the  first  as- 
signment, as  included  in  the  first  class,  and  the 
award  in  pursuance  of  such  reference,  do  not 
materially  affect  the  point  before  the  court. 
They  leave  the  rights  of  the  parties  in  all  re- 
spects the  same,  as  they  would  have  been  had 
the  assignees  received  the  note  as  embraced  itt 
that  class  without  such  reference.  The  defense 
still  stands  upon  the  ground  that  these  demands 
have  been  presented  under  the  assignment, and 
that  a  dividend  has  been  received,  and  nothing 
more.  The  right  thus  to  come  in,  instead  of" 
being  determined  by  the  assignees  themselves, 
was  referred  to  arbitrators, and  by  them  settled. 
The  validity  of  the  assignment,  however,  can- 
not be  questioned  by  the  plaintiffs.  They  are- 
estopped  *from  taking  that  position, by  [*1O3 
having  presented  their  demands  under  it  and- 
receiving  the  dividend  ;  as  probably  they  like- 
wise would  be  by  virtue  of  the  submission, even- 
assuming  the  law  respecting  the  assignment  to- 
be  otherwise  in  R.  I. 

The  assignment  is  not  a  composition  deed 
with  the  creditors,  as  they  had  nothing  to  do* 
with  the  making  or  execution  of  it.  Had  it 
been  the  transfer  of  all  the  property  of  the  in- 
solvent to  them,  or  for  their  benefit  and  with 
their  assent,  it  would  have  constituted  a  good 
consideration  for  their  agreement  to  take  it  in- 
satisfaction  of  their  respective  demands, though 
it  might  have  been  insufficient  to  pay  the  whole. 
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5  Johns.,  386.  Here  the  debtor  assigns  his 
property  to  his  own  trustees,  and  provides  that 
the  creditors  may  come  in  as  directed,  on  cer- 
tain terms.  Those  who  do  not  choose  to  com- 
ply are  put  at  defiance;  they  shall  have  nothing. 
Those  who  do  come  in  and  take  a  dividend, un- 
doubtedly thereby  implied  ly  agree  to  comply 
with  the  conditions.  The  question  here  is.does 
this  operate  as  a  technical  bar  to  a  suit  for  the 
residue  of  the  debt  ?  It  appears  to  me  not. 
The  assignment  of  the  property  is  not  the  con- 
sideration for  this  implied  agreement  by  the 
creditors  ;  that  is  already  complete,  and  inde- 
pendent of  them  ;  but  it  is  the  agreement  of 
the  debtor  contained  in  the  assignment,  that 
the  assignees  shall  pay  any  surplus  (after  their 
expenses  are  taken  out)  to  those  creditors  elect- 
ing to  come  in  under  it.  This  clearly  does  not 
operate  as  a  satisfaction  of  the  debt ;  it  is  a 
nudum  paclum,  as  between  the  debtor  and  his 
creditors.  There  is  no  new  consideration  or 
responsibility.  It  is  a  mere  agreement  to  pay 
the  debts  of  the  insolvent  as  far  as  his  property 
will  go,  after  taking  out  the  expenses  of  con- 
verting it  into  money.  There  is  no  personal 
responsibility  on  the  part  of  the  assignees.  It 
is  the  agreement  of  the  debtor  himself,  to  be 
executed  by  others  on  his  behalf, and  superadds 
nothing  to  his  original  liability  to  his  creditors. 
Suppose  no  assignment  of  the  debtor's  property 
had  been  made,  and  while  in  possession  of  the 
property  he  had  held  out  the  same  terms  to  his 
creditors  ;  it  could  not  for  a  moment  be  pre- 
tended that  it  would  be  a  valid  agreement,  or 
that  payment  of  a  ratable  part  of  a  debt  in  pur- 
1O4*]  suance  *thereof  would  have  been  a  sat- 
isfaction of  it.  Upon  this  supposition  the  case 
would  fall  directly  within  those  where  an  act- 
ual payment  of  part  of  a  debt,  and  an  agree- 
ment to  receive  it  in  full  satisfaction  of  the 
whole,  is  a  nudum  paetum.  5  East,  232  ;  2 
Johns.,  450;  5  Id.,  271  ;  17  Id.,  174.  This 
case  is  not  as  strong  for  the  defendant.for.here 
is  only  an  agreement  to  pay  an  amount  that 
turns  out  to  be  less  than  the  whole.  Now,  as 
respects  the  defendant,  the  assignees  stand  pre- 
cisely in  his  place.  He  transferred  the  property 
to  them,  without  consulting  his  creditors,  to 
subserve  his  own  purposes,  and  prescribed  his 
terms  as  freely  and  absolutely  as  if  the  prop- 
erty remained  in  him.  As  regards  the  plaint- 
iffs and  other  creditors,  he  may  be  considered 
as  still  holding  it.  In  judgment  of  law,  they 
are  in  no  better  condition  than  if  the  fact  was 
so,  and  he  had  made  the  same  agreement  and 
paid  the  dividend.  The  case,  stripped  of  im- 
material matter,  in  truth  presents  the  simple 
question,  whether  payment  of  part  of  a  debt, 
with  an  agreement  to  receive  it  in  satisfaction 
of  the  whole,  will  constitute  a  good  bar  to  a 
suit  for  the  balance.  The  cases  cited  above 
settle  the  point  that  it  will  not,  without  a  re- 
lease under  seal.  17  Johns.,  174,  and  cases 
cited.  The  reasons  upon  which  this  general 
rule  is  founded  are  technical,  and  not  very  sat- 
isfactory ;  but  we  need  not  regret  the  neces- 
sity of  its  application  to  this  case,  or  any  other 
defense  founded  upon  voluntary  assignments 
of  the  description  of  that  under  consideration. 
Judgment  affirmed. 

Cited  in-1  Sandf .  Ch.,  16 ;  58  Barb.,  151 :  40  How. 
Pr.,  65 ;  9  Bos.,  300 ;  2  Leg.  Obs.,  76 ;  47  Am.  Dec.,  170 
(1  Zab.,  391). 
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*BAKEMAN  v.  ROSEET  ux.  [*1O& 

Impeachment  of  Witness — Charge  of  Court — 
Credibility  of  Witness  Submitted  to  Jury — Ex- 
amination of  "Witness. 

Where  a  judge  charged  a  jury  that  when  a  great 
number  of  witnesses  impeach  the  character  of  a 
witness,  the  testimony  of  such  witness  is  destroyed; 
but  if  an  equal  number  of  witnesses,  of  the  same 
respectability  and  possessing  like  means  of  knowl- 
edge with  the  first,  sustain  the  witness  attacked,  his 
character  stands  as  if  no  impeachment  had  been 
attempted;  that,  however,  it  was  the  province  of 
the  jury  to  say  whether  the  witness  was  or  was  not 
impeached,  this  court  refused  to  reverse  the  judg- 
ment, holding  that  the  question  of  the  credibility 
of  the  witness  had  been  substantially  submitted  to 
the  jury. 

Where  a  witness,  in  advance  of  a  question  put  to 
him  by  the  party  who  calls  him,  states  a  fact  requir- 
ing explanation,  the  court  before  whom  the  trial  is 
had  may  in  its  discretion  permit  the  party  to  ex- 
amine into  the  grounds  of  the  statement  of  the  wit- 
ness. 

Proof  that  a  witness  is  a  public  prostitute  is  inad- 
missible for  the  purpose  or  impeaching  her. 

Citations— 2  Stark.  Bv..  146, 147,470;  7  Cow.,  263: 13- 
Johns.,  504,  505 ;  Swift  Ev.,  143, 144 ;  1  Phil.  Ev.,  clu 
8,  sec.  7,  p.  229. 

T71  RRORfrom  the  Oswego  C.  P.  Eliza  Pooler, 
-Cd  now  the  wife  of  Henry  D.  Rose,  brought  an 
action  of  assault,  battery  and  false  imprison- 
ment against  Bakeman,  and  in  the  declaration- 
charged  the  defendant  with  the  attempt  to- 
ravish.  On  the  trial  of  the  cause,  the  plaint- 
iff proved,  by  one  Sally  Holton,  the  only  wit- 
ness introduced  to  maintain  the  action,  three 
distinct  assaults,  batteries  and  false  imprison- 
ments committed  on  the  plaintiff  by  the  de- 
fendant; the  first  in  May,  the  second  in  June, 
and  the  third  in  Aug.,  1832.  A  number  of  wit- 
nesses called  by  the  defendant  testified  that  the 
character  of  Sally  Holton  for  truth  and  verac- 
ity was  bad;  whilst,  on  the  other  hand,  a  num- 
ber of  witnesses  testified  that  her  character  for 
truth  and  veracity  was  good.  One  of  the  latter 
number,  on  his  direct  examination,  testified 
that  since  Sep.,  1833,  he  had  heard  some  peo- 
ple speak  against  her  character,  and  others- 
had  spoken  favorably  ;  whether  the  greatest 
number  spoke  in  favor  or  against  her  charac- 
ter for  truth  and  veracity  he  could  not  say. 
The  counsel  for  the  plaintiff  inquired  who- 
were  the  persons  whom  he  had  heard  speak 
against  the  character  of  Sally  Holton.  This 
question  was  objected  to  as  improper  upon  a 
direct  examination,  but  the  *objection  [*1O6- 
was  overruled  ;  and,  as  the  bill  of  exceptions- 
states,  "the  question  was  answered  by  the  wit- 
ness, but  no  testimony  was  introduced  under  this^ 
decision  of  the  court."  The  defendant  offered 
also  to  prove  that  Sally  Holton  had  the  reputa- 
tion of  being  a  public  prostitute;  which  evi- 
dence was  objected  to  by  the  plaintiff  and  ex- 
cluded by  the  court.  The  testimony  being- 
closed,  the  presiding  judge  in  substance  charged 
the  jury  that  when  a  great  number  of  witnessea 
impeach  the  character  of  a  witness,  the  testi- 
mony of  the  witness  thus  impeached  is  de- 
stroyed, but  if  an  equal  number  of  witnesses  of 
the  same  respectability,  and  possessing  like 
means  of  knowledge  with  the  first,  sustain  the 
witness  attacked,  his  character  stands  as  if  no- 
impeachment  had  been  attempted  ;  that,  how- 
ever, it  was  the  province  of  the  jury,  under  all 
the  circumstances,  to  say  whether  the  witness 
in  this  case  was  or  was  not  impeached.  The 

558 


106 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1835 


jury  found  a  verdict  for  the  plaintiff,  with 
$1,000  damages,  on  which  judgment  was  en- 
tered. The  defendant  having  procured  a  bill 
of  exceptions  to  be  signed,  sued  out  a  writ  of 
error. 

Mr.  B.  Davis  Noxon,  for  the  plaintiff  in 
error.  The  proof  offered,  that  the  witness  upon 
whom  the  plaintiff  solely  relied  to  sustain  the 
action  was  a  public  prostitute,  ought  to  have 
been  received  ;  for  had  it  been  received,  the 
jury  would  not  have  given  credit  to  her  testi- 
mony and,  consequently,  the  plaintiff  could 
not  have  recovered.  In  Mass,  it  has  been  de- 
cided that  the  credit  of  a  female  witness  may 
be  impeached  by  showing  that  she  is  a  com- 
mon prostitute.  Com.  v.  Murphy,  14  Mass., 
387.  So  in  N.  C.  and  Ky.  a  party  may  impeach 
the  general  moral  character  of  his  adversary's 
witness,  and  is  not  confined  to  the  question  of 
his  reputation  for  veracity,  2  Hayw.,  300,  and 
3  Marsh.,  261;  although  the  adverse  par tv  may 
afterward  inquire  respecting  the  reputation  of 
the  witness  in  point  of  veracity,  3  Bibb,  258. 
In  this  State  the  question  has  never  been  di- 
rectly presented  for  the  consideration  of  the 
•court.  In  Jackson  v.  Lewis,  13  Johns.,  504, 
there  was  an  offer  to  impeach  a  female  wit- 
ness, by  proof  that  in  her  younger  days  she 
had  been  a  public  prostitute,  which  was  re- 
jected at  the  circuit,  and  the  decision  approved 
1 07*]  *in  bank.  In  pronouncing  the  opinion, 
Gli.  J.  Thompson  says  it  would  not  be  com- 
petent to  prove  that  she  is  now  a  public  pros- 
titute; but  that  was  not  the  question  before 
the  court,  and  that  case,  therefore,  is  not  a  de- 
cision upon  the  point  now  presented.  A  per- 
son rendered  infamous  by  conviction  for  a 
felony  is  not  a  competent  witness;  no  inquiry 
is  made  as  to  his  character  for  veracity,  his 
character  in  that  respect  being  merged  in  the 
deeper  stain  of  felony.  So  as  it  regards  a  com- 
mon prostitute,  what  reputation  can  she  have 
for  truth  or  veracity  ?  What  infamy,  grow- 
ing out  of  a  criminal  conviction,  can  com- 
pare with  the  degradation  of  a  female  sunk 
into  a  common  prostitute  ?  The  judge  erred 
also  in  permitting,  on  the  direct  examination, 
inquiries  which  icould  be  proper  only  upon  a 
cross-examination,  7  Cow.,  263  ;  and  he  erred 
in  instructing  the  jury  that  a  witness  im- 
peached by  many  witnesses  stands  as  if  no  im- 
peachment had  been  attempted,  provided  that 
his  character  is  sustained  by  witnesses  equal  in 
number  and  of  equal  respectability  with  those 
who  attacked  him. 

Messrs.  J.  R.  Lawrence  and  S.  Stevens, 
for  the  plaintiff,  insisted  that  the  infamy  of  a 
witness  did  not  render  him  incompetent  to  tes- 
tify, unless  convicted  of  an  infamous  crime  by 
the  judgment  of  a  court  of  competent  jurisdic- 
tion. In  actions  sounding  in  damages,  the  gen- 
eral moral  character  of  the  plaintiff,  but  not  of 
his  witness,  may  be  inquired  into.  Where  the 
witness  has  not  been  convicted  of  an  infamous 
crime,  the  only  inquiry  allowable  is  as  to  his 
character  for  truth  and  veracity;  and  the  prop- 
er question  to  be  put  to  a  witness,  for  the  pur- 
pose of  impeaching  the  general  character  of 
another  witness,  is  whether  he  would  believe 
him  upon  his  oath.  Stark.  Ev.,  pt.  2,  p.  146; 
3  Johns.  Ch.,  558;  2  Wend.,  555  ;  4  Id.,  229; 
Swift,  Ev.,  143  ;  4  Esp.  N.  P.,  104,  n.  t.  It  is 
undoubtedly  true,  that  the  testimony  of  a  per- 
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son  who,  by  the  turpitude  of  his  conduct,  has 
shown  that  he  is  regardless  of  all  laws,  both 
human  and  divine,  ought  not  to  be  received, 
for  it  cannot  reasonably  be  expected  that  he 
would  regard  the  obligation  of  an  oath  ;  still, 
the  only  evidence  of  such  turpitude  is  a  con- 
viction of  some  infamous  crime.  The  mere 
aberration  from  the  path  of  rectitude,  or  even 
constant  violations  *of  the  laws  of  mo-  [*1O8 
rality,  will  not  render  the  witness  incompetent. 
Incontinence  of  the  most  indecent  kind  in  a 
male  will  not  exclude  him  from  testifying;  and 
although  his  offense  is  not  as  odious,  it  is 
equally  immoral  as  that  of  the  public  pros- 
titute. To  pass  one  step  beyond  the  well  es- 
tablished rules  of  law  on  this  subject  would 
involve  courts  in  inextricable  difficulties.  The 
case  cited  from  14  Mass.,  387,  was  not  fol- 
lowed in  3  Pick.,  194,  and  has  been  considered 
as  overruled  by  the  latter  case.  In  Ky.,  too, 
where  it  is  held  that  inquiries  may  be  made  as 
to  the  general  moral  character  of  a  witness,  no 
inquiries  can  be  made  as  to  any  particular  vice 
of  which  the  defendant  is  guilty.  2  Hayw., 
300  ;  3  Bibb,  258.  In  this  State  the  law  is  set- 
tled. In  the  case  of  Jackson  v.  Lewis,  13  Johns., 
504,  the  court  says  that  evidence  that  a  wit- 
ness is  a  public  prostitute  is  not  competent; 
that  an  inquiry  as  to  particular  immoral  con- 
duct is  not  admissible  ;  and  that  the  inquiry 
should  be  as  to  the  witness'  character  for  truth 
and  veracity.  The  same  general  rule  is  laid 
down  by  Chancellor  Kent,  3  Johns.  Ch. ,  538. 

As  to  the  objection  to  the  cross-examination 
of  the  plaintiff's  witness  :  No  evidence  was 
given  under  the  decision  of  the  court;  but  had 
it  been  otherwise,  it  would  have  been  proper, 
a  party  having  a  right  to  cross  examine  his 
own  witness  when  he  assumes  an  adverse  posi- 
tion. 4  Wend.,  229.  The  charge  to  the  jury 
was  right.  The  question  whether,  under  all 
the  circumstances,  the  witness  should  be  con- 
sidered as  impeached,  was  submitted  to  the 
jury.  But  the  conclusive  answer  to  this  objec- 
tion is,  that  the  charge  was  not  excepted  to  on 
the  trial. 

Mr.  Noxon,  in  reply,  sajd  that  he  did  not 
wish  to  impugn  the  rule  that  the  inquiry  must 
be  as  to  the  general  character  of  the  witness 
for  truth  and  veracity,  and  not  as  to  the  par- 
ticular acts  of  which  the  witness  may  have  been 
guilty.  The  offer  here  was  not  to  prove  that  the 
witness  had  been  unchaste  upon  a  particular 
occasion,  or  had  repeatedly  aberrated;  but  that 
she  had  suffered  a  total  wreck  of  moral  char- 
acter— had  sunk  so  low  in  degradation  and  vice 
that  she  must  be  considered  as  lost  to  all  moral 
perceptions,  or  as  having  *  voluntarily  [*1O9 
abandoned  all  moral  obligations  as  the  rule  of 
her  conduct;  and  if  so,  what  character  could 
she  have  for  veracity,  entitling  her  testimony 
to  any  consideration  in  questions  affecting  the 
interests  of  others.  He  insisted  that  confidence 
could  not  be  reposed  in  the  testimony  of  a  pub- 
lic prostitute;  and  if  so,  the  fact  that  a  witness 
was  thus  degraded  ought  to  be  permitted  to  be 
shown.  As  to  the  case  cited  from  3  Pick. ,  194, 
he  contended  that  it  did  not  overrule  the  case 
in  14  Mass.,  but  on  the  contrary  recognized  it 
as  sound  law,  though  it  was  considered  inap- 
plicable to  the  case  then  under  consideration. 
In  that  case  the  witness  sought  to  be  impeached 
was  made  a  witness  by  statute,  and  the  court 
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deemed  the  evidence  offered  immaterial,  the 
character  of  the  witness  for  chastity  being  suf- 
ficiently impeached  by  her  own  confession. 

By  the  Court,  Savage,  J.  On  the  supposi- 
tion that  an  exception  was  taken  to  the  charge 
of  the  court,  I  see  no  cause  to  find  fault  with 
it  when  understood  as  the  court  no  doubt  in- 
tended to  decide.  The  idea  of  the  court  was, 
that  when  an  equal  weight  of  testimony  is  pro- 
duced on  either  side  and  placed  in  opposite 
scales,  no  effect  is  produced.  The  maxim  of 
law  is  "  ponderantur  testes,  non  numeranlur." 
3  Stark.  Ev.,  470.  The  court  considered  the 
testimony  of  the  defendant  as  neutralized  by 
that  of  the  plaintiff,  and  that,  therefore,  the 
witness  stood  unimpeached.  The  credibility  of 
testimony  depends  not  so  much  upon  the  num- 
ber of  the  witnesses  as  upon  their  characters, 
their  connection  with  the  parties,  their  manner 
-of  testifying,  and  other  circumstances  of  which 
the  jury  are  the  proper  judges.  The  court 
came  to  the  correct  conclusion,  by  stating  to 
the  jury  that  it  was  their  province  to  decide 
whether  the  witness  was  impeached  ;  that  is, 
whether  she  was  worthy  of  credit.  The  court 
judge  of  the  competency  of  witnesses;  the  jury 
of  their  credibility.  It  is  usual  to  say,that  the 
jury  are  to  weigh  the  testimony.  When  it  is 
all  on  one  side,  and  no  impeachment  of  any 
kind,  there  is  nothing  to  be  weighed — there  is 
nothing  in  the  opposite  scale;  but  where  there 
is  contradictory  testimony,  or  testimony  on  one 
side,  and  that  impeached  by  testimony  or  by 
circumstances,  then  the  jury  must  weigh  it, 
1 1  O*j  *and  give  credit  or  not,  as  one  or  the 
other  scale  preponderates.  The  charge,  I  think, 
could  not  be  misunderstood  by  the  jury,  as 
stating  that  the  witness  was  competent,  and  it 
was  for  them  to  say  whether  she  was  credible. 

As  to  the  second  exception,  it  is  unnecessary, 
perhaps  improper,  to  discuss  it  at  all,  as  no  tes- 
timony was  given  under  the  decision  excepted 
to.  I  will  merely  say,  that  in  general  it  can- 
not be  necessary  or  proper,  for  the  party  call- 
ing a  witness  to  impeach  another,  to  go  at  all 
into  particulars.  He  proves  the  character  to 
be  either  good  or  bad,  and  there  stops;  the  op- 
posite counsel  inquires,  if  he  chooses,  into  the 
means  of  knowledge  of  the  witness  who  is  tes- 
tifying. But  if  the  witness  goes  in  advance  of 
the  question  put  by  the  counsel  who  calls  him, 
and  says  that  since  a  certain  period  he  has 
heard  some  people  speak  against  the  witness, 
whose  character  is  sought  to  be  impeached, 
the  court  may  in  its  discretion  permit  the  in- 
quiry who  those  persons  are,  with  a  view  to  as- 
certain whether  they  are  not  in  some  way  con- 
nected with  the  opposite  party,  or  whether  the 
bad  character  of  the  witness  has  not  been  pro- 
duced by  efforts  of  such  party.  7  Cow.,  263. 

The  main  question  in  the  case  is,  whether  the 
defendant  below  had  a  right  to  prove  that  the 
witness,  Sally  Holton,  was  a  public  prostitute. 
This  point  was  expressly  adjudged  near  twen- 
ty years  ago,  in  Jackson  v.  Lewis,  13  Johns., 
504,  505.  In  the  language  of  Oh.  J.  Thomp- 
son: "The  inquiry  should  have  been  as  to  her 
character  for  truth  and  veracity.  At  all  events 
this  should  have  been  the  principal  and  first 
inquiry;  but  that  was  not  attempted.  The  in- 
quiry as  to  any  particular  immoral  conduct  is 
not  admissible  against  a  witness."  This  rule 
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has  not  been  departed  from,  to  my  knowledge  ; 
a  discussion  of  it  is  unnecessary.  It  is  not  im- 
proper, however,  to  refer  to  "the  reasons  by 
which  it  is  supported  by  writers  upon  the  law 
of  evidence.  Starkie  says  the  credit  of  a  wit- 
ness may  be  impeached  by  general  evidence, 
that  he  is  not  worthy  to  be  believed  under  oath, 
but  no  evidence  can  be  given  of  collateral  facts, 
for  the  purpose  of  discrediting  him.  This 
would  lead  to  an  indefinite  number  of  issues, 
The  character  of  each  witness  might  be  im- 
peached by  separate  charges,  and  loaded  with 
such  a  burden  of  collateral  proof  that  the  ad- 
ministration *of  justice  would  become  [*11 1 
impracticable.  Besides,  although  every  man 
may  be  supposed  capable  of  defending  his  gen- 
eral character,  he  cannot  be  prepared  to  de- 
fend himself  against  particular  charges.  Stark. 
Ev.,  pt.  2,  p.  146.  147;  Swift,  Ev.,  143,  144;  1 
Phil.  Ev.,  ch.  8,  sec.  7,  p.  229. 
Judgment  affirmed. 

Affirmed-18  Wend.,  146. 

Cited  in— 19  Wend.,  198,  579 ;  10  Hun,  360 ;  33  How. 
Pr.,  72 ;  6  Park.,  390  ;  1  Bradf .,  380 ;  45  Am.  Dec.,  230 
(11  Met.  538). 


THE  PEOPLE  v.  WHITE. 

Evidence  of  Bad  Character  of  Prisoner  Inad- 
missible in  Absence  of  Evidence  in  Support  of 
His  Character — Examination  of  Witnesses — 
When  Counsel  Required  to  State  Substance  of 
what  He  Expects  to  Prove  by  a  Witness — Dis- 
cretion of  Court — Practice. 

It  is  not  competent  in  a  criminal  case  to  give  evi- 
dence of  the  bad  character  of  the  prisoner,  when  no 
evidence  in  support  of  his  character  has  been  ad- 
duced by  him ;  so  held  in  this  case,  where,  on  the 
trial  of  an  indictment  for  having  counterfeit  bank 
bills  with  the  intent  to  pass  them,  the  confession  of 
the  prisoner  that  he  had  been  a  convict  in  a  State 
Prison  was  given  in  evidence  on  the  part  of  the 
prosecution. 

It  is  matter  of  discretion  with  the  court  before 
whom  a  trial  is  had,  whether  they  will  or  will  not 
compel  counsel  to  disclose  what  they  expect  to 
prove  by  a  witness,  before  he  is  examined.  Where 
the  case  is  one  of  delicacy  and  importance,  and  the 
evidence  is  nicely  balanced,  and  the  scale  is  liable  to 
be  affected  by  slight  circumstances,  courts  are  vigi- 
lant in  preventing  any  extraneous  or  irrelevant 
matter  from  being  brought  before  the  jury.  In  such 
cases  counsel  will  be  required  to  state  the  substance 
of  what  they  expect  to  prove,  in  order  that,  if  irrel- 
evant or  improper,  the  evidence  may  not  be  given : 
when  the  lines  of  the  case  are  more  broadly  marked, 
less  caution  is  necessary,  as  the  rights  of  the  parties 
may  be  sufficiently  protected  by  the  court  deciding 
upon  the  competency  or  relevancy  of  the  evidence 
as  it  falls  from  the  witness. 

In  this  case  the  Court  of  Oyer  and  Terminer  were 
asked  to  direct  the  district  attorney  to  state  what 
he  expected  to  prove  by  a  witness  who  was  about  to 
relate  a  conversation  with  the  prisoner  ;  which  re- 
quest was  overruled,  and  the  witness  stated  the 
prisoner's  confession  that  he  had  been  the  inmate  of 


NOTE.— Trial—  Expression  of  opinion  by  the  court 
on  the  weight  of  evidence.  In  connection  with  the 
above  case  of  People  v.  White,  see  People  v.  Vane, 
12  Wend.,  78;  People  v.  Quin,  1  Parker  Cr.  Rep., 
340 ;  Done  v.  People,  5  Parker  Cr.  Rep.,  364  ;  People 
v.  Rathborn.  21  Wend.,  509 ;  Jeffeards  v.  People,  5 
Parker  Cr.  Rep.,  522 ;  Conraddy  v.  People,  5  Parker 
Cr.  Rep.,  234 :  Breen  v.  People,  4  Parker  Cr.  Rep., 
380 ;  People  v.  Bodine,  1  Den. 281;  People  v.  Genung, 
11  Wend.,  18 ;  People  v.  Larned,  7  N.  Y.,  445 ;  Moett 
v.  People,  85  N.  Y.,  373 ;  Fitzgerald  v.  Alexander,  19 
Wend..  402 ;  McKenna  v.  People,  81  N.  Y.,  360 ; 
Stakes  v.  People,  53  N.  Y.,  154 ;  Sindram  v.  People, 
88  N.  Y.,  196 :  Maine  v.  People,  9  Hun,  113 ;  State  v. 
Carnahan,  17  Iowa,  256 ;  Commonwealth  v.  Price.  10 
Gray,  472 ;  Commonwealth  v.  Hogan,  11  Gray,  315 ; 
Rutherford  v.  Commonwealth,  2  Met.  (Ky.),  387. 
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a  State  Prison.  This  court  was  of  opinion  that  this 
was  precisely  one  of  those  cases  in  which  the  re- 
quest of  the  prisoner's  counsel  should  have  been 
granted. 

An  exception  will  not  lie  to  the  charge  of  a  judge 
to  a  jury,  on  the  ground  of  the  comments  of  the 
judge  upon  the  evidence.  , 

Citations— 1  Chit.  C.  L.,  86,  87,  573, 574;  2  Leach,  310, 
n.  a,  552,  639 ;  1  Phil.  Ev.,  145.  442;  Bull.  N.  P..  296 ; 
Peake,  Ev.,  7,  8 ;  4  Pet.,  1 ;  12  Wend.,  78,  301. 

THE  prisoner  was  tried  at  the  Washington 
Over  and  Terminer  in  1834,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges, 
on  an  indictment  for  having  in  his  possession 
counterfeit  bank-bills  with  the  intent  to  pass 
the  same.  M.  Strong,  a  witness  for  the  prose- 
cution, testified  to  a  conversation  between  him 
1 1 2*]  *and  the  prisoner,  in  which  he  inquired 
of  the  prisoner  about  some  money  which  had 
been  stolen  from  the  Rutland  Bank,  and  the 
prisoner  declared  his  innocence  of  any  partici- 
pation in  the  robbery.  The  witness  was  pro- 
ceeding to  detail  the  further  conversation  of 
the  prisoner  at  the  same  time,  when  the  pris- 
oner's counsel  objected  to  his  proceeding  in  the 
same,  unless  the  district  attorney  would  state 
his  precise  object  in  calling  for  the  confessions 
of  the  prisoner.  The  district  attorney  stated 
that  a  part  of  the  prisoner's  conversation  was 
already  out,  and  that  he  claimed  the  whole, 
without  apprising  the  prisoner's  counsel  of  the 
use  he  intended  to  make  of  it.  The  judge  de- 
cided that  the  witness  might  state  all  the  con- 
versation of  the  prisoner  at  the  time  alluded  to 
by  the  witness.  To  which  decision  the  prison- 
er's counsel  excepted.  The  witness  then  stated 
that  the  prisoner  said  he  should  never  have 
been  suspected  of  robbing  the  Rutland  Bank, 
if  it  had  not  been  his  misfortune  to  have  once 
been  in  the  State  Prison  in  Mass.  Previous 
and  also  subsequent  to  the  testimony  of  Strong, 
proof  was  exhibited  in  support  of  the  prosecu- 
tion which  it  is  not  necessary  to  detail.  When 
the  proofs  were  closed,  the  jury  were  charged, 
and  the  judge  who  delivered  the  charge  com- 
mented upon  the  evidence,  and  among  other 
things  observed  that  the  jury  had  a  right  to 
notice  that  the  prisoner  had  not  given  any 
proof  of  good  character;  that  he  probably  could 
not  produce  such  proof,  judging  from  the  cir- 
cumstance of  his  former  conviction ;  at  any  rate 
he  had  not  done  so.  The  prisoner's  counsel  ex- 
cepted to  the  charge,  and  the  jury  pronounced 
a  verdict  of  guilty.  The  indictment  and  bill  of 
exceptions  signed  in  this  case  were  brought  up 
by  certiorari. 

Messrs.  D.  Russell  and  S.  Stevens,  for 
the  prisoner. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

By  the  Court,  Sutherland,  J.  The  mate- 
rial question  presented  by  this  bill  of  excep- 
tions is,  whether  the  testimony  of  Moses  Strong, 
to  the  prisoner's  confession  that  he  had  been 
in  the  State  Prison  in  Mass.,  ought  to  have 
been  received. 

113*]  *Mr.  Chitty,  after  stating  the  prac- 
tice and  mode  of  proceeding  under  the  statute, 
to  take  the  prisoner's  examination  in  writing, 
says:  What  the  party  accused  says  in  other 
places  (than  on  his  examination  before  the 
magistrate),  may,  undoubtedly,  be  received 
upon  viva  wee  testimony.  But  what  he  says 
upon  such  examination  cannot  be  proved  by 
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viva  v&ce  testimony,  unless  it  be  clearly  shown 
that  in  fact  the  examination  never  was  reduced 
in  writing.  But  If  that  be  shown,  then  parol 
evidence  of  his  confession  or  declaration  on 
that  occasion  is  admissible — for  otherwise,  he 
remarks,  this  absurd  consequence  would  fol- 
low, that  whatever  a  prisoner  says  when  not 
before  a  magistrate,  would  be  admissible, 
though  depending  on  memory,  but  the  mo- 
ment a  prisoner  was  introduced  into  the  pres- 
ence of  a  magistrate,  nothing  that  he  might 
disclose  would  be  admissible,  though  taken 
under  circumstances  of  the  greatest  caution 
and  solemnity.  1  Chit.  C.  L.,  86,  87,  573,  574; 
2  Leach,  310,  n.  a,  552,  639,  The  declarations 
or  confessions  of  the  prisoner  are,  therefore, 
competent  evidence  to  establish  any  fact  which 
could  be  legally  proved  in  any  other  manner. 

The  question  then  arises,  whether  the  pub- 
lic prosecutor  could  have  proved  by  the  record 
of  conviction,  or  by  the  testimony  of  witnesses, 
that  the  prisoner  had  been  in  the  State  Prison 
in  Mass.  He  was  on  trial  upon  an  indictment 
for  having  counterfeit  money  in  his  possession, 
knowing  it  to  be  counterfeit,  with  intent  to 
pass  it.  The  fact  of  his  having  been  in  the 
State  Prison  in  Mass,  had  certainly  no  direct 
bearing  upon  the  issue  joined  in  the  case;  and 
the  general  rule  is,  that  the  evidence  is  to  be 
confined  to  the  point  in  issue;  and  this  rule  is 
applied  more  rigidly,  if  possible,  in  criminal 
than  in  civil  cases.  1  Phil.  Ev.,  442. 

The  only  point  of  view  in  which  it  can  be 
contended  that  it  would  have  been  competent 
for  the  public  prosecutor  to  prove  this  fact  is, 
that  it  went  to  show  the  bad  character  of  the 
prisoner.  But  the  general  rule  in  criminal  ;is 
in  civil  cases  is,  that  the  prosecutor  cannot  en- 
ter into  the  defendant's  character,  unless  the 
defendant  enable  him  to  do  so,  by  calling  wit- 
nesses in  support  of  it;  but  even  then  the  pros- 
ecutor cannot  *examine  to  particular  [*114: 
facts,  the  general  character  of  the  defendant 
not  being  put  in  issue,  but  coming  in  collate' - 
ally.  Where  the  defendant's  character  is  put 
in  issue  by  the  prosecution,  the  prosecutor  may 
examine  to  particular  facts;  for  it  is  impossible 
without  it  to  prove  the  charge.  This  is  the  rule 
laid  down  by  Buller,  in  his  N.  P.  Cas..  296; 
Peake,  Ev.,  7,  8,  and  1  Chit.  C.  L.,  574,  575;  1 
Phil.  Ev.,  145. 

Here  the  prisoner  had  called  no  witnesses  to 
support  his  character,  nor  was  it  put  in  issue 
by  the  prosecution.  The  prosecutor,  therefore, 
had  no  right  even  to  impeach  his  general  char- 
acter, much  less  to  prove  specific  facts  against 
him.  The  evidence  seems  to  have  been  admit- 
ted by  the  judge,  on  the  ground  that  the  wit- 
ness had  stated  a  part  of  the  conversation  or 
confession  of  the  prisoner  before  any  objec- 
tion was  made;  and  that  as  a  part  had  been 
given  the  prosecutor  had  a  right  to  have  all 
the  conversation  of  the  prisoner  at  the  same 
time.  There  was  nothing  in  the  previous  state- 
ment of  the  witness  of  the  prisoner's  confession 
bearing  at  all  upon  the  issue,  which  it  was  im- 
portant to  have  qualified  or  explained  by  what 
he  may  subsequently  have  stated  in  the  same 
conversation.  The  prisoner,  according  to  the 
witness,  had  merely  declared  his  innocence 
of  robbing  the  Rutland  Bank — a  declaration 
which  could  have  no  possible  bearing  upon 
the  issue  which  they  were  then  trying,  and 
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which,  of  course,  it  was  not  important  or  ma- 
terial to  explain,  by  showing  what  either  pre- 
ceded or  followed  it.  The  case  states  that  the 
witness  was  proceeding  to  detail  the  further 
conversation  of  the  prisoner  at  the  same  time, 
when  the  prisoner's  counsel  objected,  unless 
the  district  attorney  would  state  his  precise  ob- 
ject in  calling  for  the  confessions  of  the  pris- 
oner, that  is  the  fact  or  point  which  he  expect- 
ed to  establish  by  his  confessions.  The  dis- 
trict attorney  claimed  a  right  to  have  the  whole 
conversation,  without  disclosing  the  use  he  in- 
tended to  make  of  it,  and  the  court  sustained 
him  in  that  position.  It  is,  undoubtedly,  a  mat- 
ter of  discretion  with  the  court,  whether  they 
will  or  will  not  compel  counsel  to  disclose 
what  they  expect  to  prove  by  a  witness  before 
he  is  examined.  Where  the  case  is  one  of  del- 
icacy and  importance,  and  the  evidence  is  nice- 
115*]  ly  balanced,  and  the  scale  *liable  to  be 
affected  by  slight  circumstances,  the  court  will 
be  exceedingly  vigilant  in  preventing  any  ex- 
traneous or  irrelevant  matter  from  being 
brought  before  the  jury.  In  such  cases,  it  is 
proper  to  require  counsel  to  state  the  substance 
of  what  they  expect  to  prove,  in  order  that  if 
irrelevant  or  improper,  the  evidence  may  not 
be  given;  where  the  lines  of  the  case  are  more 
broadly  marked,  less  caution  is  necessary.  The 
right  of  the  parties  may  be  sufficiently  pro- 
tected by  the  court  deciding  upon  the  compe- 
tency or  relevancy  of  the  evidence  as  it  falls 
from  the  witness. 

The  exception  here  is  in  point  of  form  to  the 
decision  of  the  court,  that  the  witness  might 
state  all  the  conversation  of  the  prisoner  at  the 
time  alluded  to  by  the  witness.  After  the  resi- 
due of  the  conversation  was  stated,  disclosing 
the  fact  that  the  prisoner  had  been  in  the  State 
Prison  in  Mass.,  there  was  no  exception  to  the 
competency  of  that  fact  as  evidence.  But  the 
court,  in  deciding  that  the  witness  might  state 
all  the  conversation,  were,  undoubtedly,  un- 
derstood as  deciding  that  all  that  the  prisoner 
said  at  that  time  was  competent  evidence.  The 
district  attorney  contended,  that  as  a  part  of 
the  conversation  had  been  given  in  evidence 
without  objection,  he  had  a  right  to  give  the 
whole  and,  of  course,  that  the  whole  conver- 
sation was  proper  evidence  in  the  case,  and  so 
the  court,  I  think,  must  have  intended  to  de- 
cide. If  not,  they  would  have  told  the  jury 
that  the  fact,  that  the  prisoner  had  confessed 
that  he  had  been  in  the  State  Prison  in  Mass., 
ought  to  be  excluded  from  their  consideration 
in  making  up  their  verdict.  So  far  from  that, 
the  court  alluded  to  that  fact  in  their  charge 
to  the  jury  as  tending  to  show  that  it  was  not 
in  the  prisoner's  power  to  prove  his  general 
good  character. 

I  think  it  highly  probable  that  the  prisoner's 
confession  turned  the  scale  against  him.  The 
evidence  was  entirely  circumstantial,  sufficient 
perhaps  to  raise  a  strong  probability  of  the 
prisoner's  guilt  of  the  crime  for  which  he  was 
indicted;  but  certainly  leaving  the  fact  in- 
volved in  so  much  doubt,  that  the  jury  might 
well  have  come  to  a  different  conclusion.  It  is 
precisely  one  of  those  cases  in  which  the  fact 
that  the  prisoner  had  already  been  convicted 
of  an  infamous  crime,  and  been  sent  to  the 
1 16*]*State  Prison,  would  be  likely  to  oper- 
Ate  with  decisive  effect  against  him.  I  think 
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the  evidence  was  improperly  admitted,  and 
that  a  new  trial  should  be  granted. 

An  exception  will  not  lie  to  the  charge  of 
the  court  to  the  jury  upon  the  evidence  in  the 
case.  The  commentaries  of  the  judge  upon 
the  evidence  are  not,  nor  are  they  understood 
to  be,  binding  upon  the  jury.  They  listen  to 
the  observation  and  suggestion  of  the  court 
upon  the  evidence,  with  the  full  and  perfect 
understanding  that  they  are  not  binding  upon 
them,  but  that  it  is  their  right  and  duty  to  de- 
cide according  to  their  owu  views  of  the  pre- 
ponderance of  the  evidence.  4  Pet.,  1;  12 
Wend.,  78,  301. 

New  trial  granted. 

General  character— Evidence  of.  Cited  in— 19 
Wend.,  -580 ;  22  Wend.,  177,  178 ;  24  Wend.,  565 ;  55 
Barb..  482 ;  38  How.  Pr.,  380 ;  38  Mo.,  373. 

Charge  to  jury— Exception  to.  Cited  in— 36  N.  T., 
439 ;  2  Trans.  App.,  313 ;  4  Barb.,  518 ;  10  Bos.,  152 ;  1 
Sheld.,  507. 

Improper  evidence— Admission  of— When  verdict 
will  be  set  aside.  Cited  in— 22  Wend.,  177, 178 ;  58  N. 
Y.,  561 ;  11  Hun,  88. 


KELLOGG  &  DUMONT 

v. 
RICHARDS  &  SHERMAN. 

Compromise  of  Debt — Acceptance  of  Note  of 
Third  Person  as  an  Accord  and  Satisfaction — 
Evidence  to  Vary  ^Written  Contract,  Inad- 
missible— Evidence  to  Vary  Receipt — Admissi- 
bility  of. 

Where  a  creditor,  on  a  compromise  with  his  debt- 
or, accepts  the  note  of  a  third  person  for  a  less  sum 
than  the  debt  due  to  him,  in  full  payment  of  such 
debt,  the  transfer  and  acceptance  of  such  note  may 
be  pleaded  as  an  accord  and  satisfaction  in  bar  of  an 
action  for  the  recovery  of  any  portion  of  the  debt 
beyond  the  sum  secured  by  the  note. 

Where,  upon  such  compromise  being  made,  the 
creditor  indorsed  upon  a  note  he  held  against  his 
debtor,  that  he  had  received  the  note  of  a  third  per- 
son as  a  compromise  for  the  full  payment  of  the 
note  of  his  debtor,  and  afterwards  brought  an  ac- 
tion against  his  debtor  and  offered  to  prove  that  at 
the  time  of  the  compromise  the  debtor  verbally 
agreed  to  make  a  further  payment  in  addition  to  the 
note  transferred,  so  as  in  the  whole  to  pay  one  dol- 
lar in  the  pound :  it  was  held,  that  such  evidence 
was  inadmissible,  as  varying  the  written  contract 
between  the  parties,  and  that  the  rule  allowing  evi- 
dence to  vary  or  explain  a  receipt,  did  not  apply  to 
a  transaction  like  this,  but  was  limited  and  confined 
to  a  technical  receipt  in  the  strict  sense  of  that 
term. 

Citations— 10  Wend.,  479;  1  Johns.  Cas..  145;  2 
Johns.,  379 ;  3  Johns.,  319 ;  5  Johns.,  68 ;  8  Johns.,390; 
9  Johns.,  311;  2  T.  R.,  366;  5  T.  R.,  369;  5  Barn.  & 
Aid.,  606;  2  Stark.  Ev.,  571,  702;  11  Mass.,  32:  14 
Johns.,  210 ;  20  Johns.,  76,  338 ;  12  Johns.,  529 ;  3 
Wend.,  66  ;  1  Wend.,  172. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.     The  plaintiffs  in  error  declared 

NOTE.— 1.  Negotiable  papei — Payment  by  note.  See. 
generally,  Whitbeck  v.VanNess,  11  Johns..  409,  note; 
Murray  v.  Gouverneur,  2  Johns.  Cas.,  438,  note; 
Herring  v.  Sanger,  3  Johns.  Cas.,  71,  note ;  Pierce  v. 
Drake,  15  Johns.,  475,  note;  Muldon  v.  Whitlock,  1 
Cow.,  290,  note. 

2.  Evidence— Parol,  inadmissible  to  contradict  or 
vary  a  written  contract— Exceptions.  For  a  full  dis- 
cussion, see  Jackson  v.  Bowen,  1  Cai.,  358,  note.  See, 
generally,  Murray  v.  Bethune,  1  Wend.,  191,  note  ; 
Maynard  v.  Beardsley,  7  Wend..  560,  note ;  Clark  v. 
Henry,  2~»Cow.,  324,  note;  M'Kinstry  v.  Pearsall,  3 
Johns.,  319,  note ;  Sears  v.  Brink,  3  Johns..  210,  note ; 
Jackson  v.  Root,  18  Johns.,  60,  note;  Jackson  v. 
Hasbrouck,  12  Johns.,  192,  note; Thomas  v.M'Daniel, 
14  Johns.,  185,  note ;  Bowen  v.  Bell,  20  Johns.,  338, 
note ;  Jackson  v.  Todd,  3  Johns.,  300.  note. 
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in  the  court  below  in  asmmpsit  for  goods  sold 
and  delivered,  on  an  account  stated  and  on  the 
common  money  counts.  The  defendants 
pleaded  the  general  issue  with  notice  of  spe- 
cial matter.  On  the  trial  an  account  current 
rendered  by  the  defendants  was  produced,  ac- 
knowledging a  balance  due  to  the  plaintiffs 
July  11,  1829,  of  $1,627.44,  and  the  plaintiffs 
1 1 7*]  rested.  The  defendants  then  *gave  in 
evidence  a  note  made  by  them  to  the  plaintiffs 
for  the  above  balance,  bearing  date  on  the  day 
the  balance  was  certified,  payable  in  30  days, 
which  note  appeared  to  be  canceled,  and  on 
the  back  of  it  was  an  indorsement  in  these 
words:  "  Rec'd  of  Richards  &  Sherman,  S. 
H.  Addington's  note  dated  30th  July,  1829, 
payable  four  months  after  date,  for  $ 431 .40, 
as  a  compromise  for  the  full  payment  of  this 
note.  Oct.  14,  1829."  (Signed)  Kellogg  &  Du- 
mont,  per  C.  &  O.  Wardell,  agents.  One  of 
the  firm  of  C.  &  O.  Wardell,  testified  that  he 
and  his  partner  held  the  defendants'  note  for 
the  purpose  of  settlement,  that  they  received 
Addington's  note,  and  as  the  agent  of  the 
plaintiffs  made  the  above  indorsement  on  the 
note  of  the  defendants,  and  delivered  up  the 
same  to  them.  The  plaintiffs  offered  to  prove 
that  at  the  time  of  the  acceptance  of  Adding- 
ton's note  by  their  agents,  and  the  delivery  to 
the  defendants  of  their  note,  with  the  above 
indorsement  thereon,  the  defendants  agreed  by 
parol  to  pay  to  the  plaintiffs  such  sum  beyond 
the  amount  of  Addington's  note  as  would 
make  the  payment  to  the  plaintiffs  equal  to  one 
dollar  in  the  pound;  which  evidence  was  ob- 
jected to  by  the  defendants  and  rejected  by  the 
court.  Addington's  note  was  a  business  note 
given  to  the  defendants  for  a  balance  due  to. 
them,  and  the  note  was  paid  by  Addington  at 
maturity.  The  defendants  stopped  payment 
in  the  summer  of  1829,  and  compromised  with 
their  creditors  generally  at  62|  cents  in  the 
pound.  The  jury,  under  the  charge  of  the 
court,  found  a  verdict  for  the  defendants,  on 
which  judgment  was  entered.  The  plaintiffs 
sued  out  a  writ  of  error. 

Mr.   S.  Sherwood,  for  plaintiffs  in  error. 

Mr.  S.  P.  Staples,  for  defendants  in  er- 
ror. 

By  the  Court,  Nelson,  J.  This  case  does 
not  show  a  composition  of  the  defendants  with 
all  their  creditors  and,  therefore,  the  objection 
does  not  properly  arise  that  one  creditor  can- 
not secretly  stipulate  for  an  amount  beyond 
the  composition  agreed  upon  with  all  the  oth- 
1 18*]  ers,  and  that  the  agreement  *for  that 
cause  is  void  as  a  fraud  upon  the  other  credit- 
ors; 10  Wend.,  479,  and  cases  cited.  For  aught 
that  appears  the  defendants  settled  with  each 
creditor,  and  among  them  with  the  plaintiffs, 
on  the  best  or  such  terms  as  they  could  obtain. 

That  a  technical  receipt  can  be  explained  by 
parol  evidence,  and  is  in  this  respect  an  excep- 
tion to  the  general  rule  of  evidence  applicable 
to  written  instruments,  has  been  repeatedly 
ruled  and  acted  upon  in  this  court.  1  Johns. 
Cas.,  145;  2  Johns.,  379;  3  Id.,  319;  5  Id.,  68; 
8  Id.,  390;  9  Id.,  311;  2  T.  R.,  366;  5  Id.,  369; 


5  Barn.  &  Aid.,  606,  Holroyd  &  Best,  JJ.;  2 
Stark.  Ev.,  571-702;  11  Mass.,  32.  The  princi- 
ple is  strongly  illustrated  in  the  cases  where 
the  consideration  money  in  a  deed  of  land, 
though  acknowledged  to  be  received  in  full, 
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may  be  recovered  by  the  grantor;  he  being 
permitted  to  contradict  the  deed,  and  prove 
the  money  was  not  received.  14  Johns.,  210; 
20  Id.,  338;  see,  also,  12  Johns.,  529,  per 
Thompson,  J. 

It  appears  to  me  that  the  only  question  aris- 
ing in  the  case  upon  the  facts  disclosed  is, 
whether  the  agreement  to  accept  a  sum  less 
than  the  face  of  the  note  in  satisfaction,  rested 
in  parol,  or  is  to  be  considered  as  embraced  in 
the  instrument  indorsed  on  the  back  of  the 
note.  The  agreement  to  compound  for  a  less 
sum,  if  in  writing,  falls  within  the  general 
rule,  and  cannot  be  contradicted  or  explained 
by  parol  evidence,  nor  can  a  different  agree- 
ment be  shown.  The  indorsement  on  the  note 
is,  undoubtedly,  something  more  than  a  re- 
ceipt. By  it  the  plaintiffs  acknowledge  that  on 
a  compromise  with  the  defendants  they  re- 
ceived the  Addington  security  "  for  the  full 
payment  of  their  note  of  $1,627.44."  Had  it 
been  intended  as  nothing  more  than  a  tech- 
nical receipt  for  so  much  paid  or  secured  to  be 
paid,  the  language  would  have  been  different. 
"As  a  compromise  for  the  full  payment  of 
this  note,"  is  language  altogether  inconsistent 
with  such  an  intent,  and  is  too  plain  and  ex- 
plicit to  be  misunderstood.  The  relaxation  of 
the  rule  of  evidence  above  referred  to,  should 
not  be  extended  beyond  the  spirit  of  the  terms 
in  which  it  is  expressed,  and  must  be  confined 
to  the  case  of  a  receipt  in  the  strict  sense  of 
that  term.  If  the  plaintiffs  had  agreed  as  fol- 
lows: on  receiving  of  Richards  &  Sherman  a 
note  of  $431.40,  made  by  S.  H.  Addington, 
*payable  4  months  after  date,  indorsed  [*1 1 9 
by  the  said  Richards  &  Sherman,  we  hereby 
agree  to  accept  the  same  in  full  payment  of 
the  within  note — there  can  be  no  doubt  the 
agreement  would  have  been  binding,  and  that 
parol  evidence  would  have  been  inadmissible 
to  vary  it,  and  I  perceive  no  difference  between 
such  a  case  and  the  present.  Here  the  consid- 
eration is  executed ;  the  note  was  delivered  at 
the  time  the  agreement  was  made.  The  agree- 
ment on  the  back  of  the  note  would  have  con- 
stituted a  good  plea  of  accord  and  satisfaction 
in  bar  of  an  action  on  the  note.  This  is  settled 
by  the  case  of  Boyd  v,  Hitchcock,  20  Johns., 
76.  There  the  plaintiff  claimed  $5,000  in  hi& 
declaration.  One  of  the  pleas  adjudged  to 
contain  a  good  defense,  was,  that  the  defend- 
ant delivered  to  the  plaintiffs  three  promissory 
notes,  payable  to  D.  Childs  for  $916.67,  and 
by  him  indorsed,  in  full  satisfaction  and  dis 
charge  of  the  promises,  and  that  they  were  so 
received  by  the  plaintiffs.  I  am  aware  the 
learned  judge  who  delivered  the  opinion  of 
this  court  in  that  case,  laid  some  stress  upon 
an  inference  of  his  own,  that  Childs  signed  as 
surety  to  the  defendant,  expressly  to  pay  the 
plaintiffs'  debt  of  greater  amount;  but  he  also 
takes  the  broad  ground,  that  independently  of 
that  view,  "if  a  debtor  offers  additional  se- 
curity on  condition  that  his  creditor  shall  give 
up  a  portion  of  the  debt,  and  the  creditor  ac- 
cepts such  security  for  a  less  sum  as  a  satisfac- 
tion of  the  whole  debt,  it  is  a  valid  discharge 
on  the  ground  of  accord  and  satisfaction." 
See,  also,  Booth  v.  Smith,  3  Wend.,  66,  and 
also  ITS.,  172. 

It  is  true  there  does  not  seem  to  be  much,  if 
any  ground  for  distinction, between  such  a  case 
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and  one  where  a  less  sum  of  money  is  paid  and 
agreed  to  be  accepted  in  full,  which  would  not 
be  a  good  plea.  But  the  distinction  is  as  sound 
as  that  which  exists  between  the  cases  of  re- 
ceiving a  less  sum  of  money  and  an  article  of 
property  just  half  the  value.which  would  con- 
stitute a  perfect  defense.  The  rule  that  the 
payment  of  a  less  sum  of  money.though  agreed 
by  the  plaintiff  to  be  received  in  full  satisfac- 
tion of  a  debt  exceeding  that  amount,  shall  not 
be  so  considered  in  contemplation  of  law,  is 
technical,  and  not  very  well  supported  by  rea- 
son. Courts,  therefore,  have  departed  from  it 
upon  slight  distinctions. 

12O*]  *The  facts  then  embraced  in  the  in- 
dorsement on  the  note  being  of  themselves  suf- 
cient  to  constitute  a  good  bar  to  a  suit  on  the 
note,  and  Addington's  note  having  been  ac- 
cepted as  "  a  compromise  for  the  full  payment 
of  the  note,"  I  do  not  see  how  we  can  disregard 
the  agreement  thus  made  and  substitute  in  its 
place  a  parol  understanding  of  different  im- 
port, made  at  the  same  time.  The  authority 
of  Wardell  to  compound  for  the  demand  is  not 
disputed,  and  a  valid  and  perfect  arrangement 
is  acknowledged  by  him  in  writing.  It  is  a 
complete  agreement,  and  the  parties  should  be 
held  to  it. 
Judgment  affirmed. 

Accord  and  satisfaction .  Distinguished— 31  N.  Y., 
500,505. 

Cited  in-lON.  Y.,  141:  8  Hun,  586;  10  Barb.,  375; 
27  Barb.,  488 ;  65  Barb.,  167, 168 ;  1 T.  &  C.,  653 ;  10  How. 
Pr.,  529 ;  Edm..  198, 199 ;  2  Duer,  418 ;  4  Leg.  Obs.,  71 ; 
13  How.  U.  S.,  360 ;  21  Minn.,  97  ;  26  Minn.,  87 ;  52  Pa. 
St.,  504 ;  37  Am.  Dec.,  96  (2  Met.,  283) ;  10  Am.  Rep., 
680  (70  Pa.  St.,  315) ;  33  Am.  Rep.,  25  (46  Conn.,  315). 

Parol  evidence— Admisinbihty  of,  to  vary  ivritten 
contracts.  Cited  in— 22  Wend.,  339 ;  8  N.  Y.,  406 ;  48 
N.  Y.,  208 ;  65  Barb.,  167.  169 ;  5  Sandf .,  571 ;  6  Duer. 
571 ;  11  Am.  Rep.,  Ill  (33  Iowa,  28). 


ROBERTS  i».  CHAMPLIN. 

In  slander,  charging  a  party  with  perjury  in  tes- 
tifying as  a  witness  on  the  trial  of  a  cause.the  plaint- 
iff is  bound  to  show  that  the  evidence  charged  to  be 
false  was  material  to  the  issue,  to  prove  or  disprove 
which  the  witness  was  called. 

ERROR  from  the  Yates  C.  P.  Roberts  sued 
Champlin  in  an  action  of  slander.  The  plaint- 
iff alleged  that  he  had  been  sworn  and  testified 
as  a  witness  in  a  suit  before  a  justice  of  the 
peace,in  which  Champlin  was  the  plaintiff  and 
one  Burtch  was  defendant,  and  that  in  a  con- 
versation respecting  the  plaintiff  and  the  tes- 
timony given  by  him  in  that  suit,  the  defend- 
ant charged  the  plaintiff  with  having  sworn 
false  and  perjured  himself.  There  was  also 
a  count  charging  the  defendant  with  imputing 
to  the  plaintiff  the  crime  of  perjury  generally, 
without  reference  to  any  particular  suit.  On 
the  trial  of  the  action  of  slander  it  was  proved 
that  the  suit  of  Champlin  against  Burtch  was 
an  action  of  trespass  quare  clausum  fregit,  that 


NOTE. —  Slander  —  Charge  of  perjury  —  What 
amounts  to.  See  Hopkins  v.  Beedle,  1  Cai.,  347,  note; 
Martin  v.  Stillwell,  13  Johns.,  275,  note ;  Woodcock 
v.  Keeler,  6  Cow.,  118,  note. 

See,  generally,  on  the  subject  of  slander.  Moody 
v.  Baker,  5  Cow.,  351,  notes  cited;  Bullock  v.  Koon, 
9  Cow.,  30,  note,  and  other  notes  there  cited;  Sewall 
v.  Catlin,  3  Wend.,  291.  note ;  Skinner  ads.  Powers,  1 
Wend.  451,  note  ;  Oilman  v.  Lowell,  8  Wend.,  573, 
note. 

.  14. 


Roberts  was  sworn  as  a  witness  on  the  trial  of 
that  suit,  and  testified  that  Champlin  had  said 
that  he  would  sue  Burtch  from  Starkey  to  Ben- 
ton  ;  i.e.,  from  one  town  to  another,  which  was- 
the  whole  amount  of  his  evidence.  Several 
witnesses  proved  the  words  alleged  in  the  de- 
claration, but  testified  that  the  false  swearing 
imputed  to  the  plaintiff  had  reference  to  the 
^testimony  given  by  him  on  the  trial  *[  1 2 1 
between  Champlin  and  Burtch.  The  counsel 
for  the  defendant  insisted  that  the  evidence 
given  by  Roberts  on  the  trial  of  the  suit  of 
Champlin  against  Burtch  was  not  material  to 
the  issue  then  tried,  and  that,  therefore,  the 
words  for  the  speaking  of  which  this  action 
was  brought  were  not  actionable,  and  moved 
that  the  plaintiff  be  nonsuited.  The  court 
granted  a  nonsuit,  and  the  plaintiff  sued  out  a 
writ  of  error. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 

Mr.  I.  L.  Wendell,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  False  swearing 
in  a  cause,  unless  to  some  fact  material  to  the 
issue,  is  not  perjury,  and  is  not  the  subject  of 
indictment  or  punishment;  and  as  this  class  of 
slanderous  words  are  actionable  in  themselves 
only  when  they  impute  a  crime  punishable  by 
law,  it  follows,  that  to  charge  a  man  with  false 
swearing  simply  is  not  actionable,  unless  ref- 
erence is  made  at  the  time  to  testimony  given 
wherein  the  crime  of  perjury  might  have  been 
committed.  In  an  action  of  this  nature, where 
the  words  spoken  do  not  necessarily  import 
perjury,  the  plaintiff  is  bound  to  show  that  he 
swore  under  such  circumstances  that  he  might 
have  been  guilty  of  the  crime.  He  must.there- 
fore,  prove  that  the  testimony  alluded  to  by  the 
defendant  and  charged  as  false,  was  material. 
In  this  respect  the  plaintiff  failed,  in  the  court, 
below,  in  sustaining  his  action  upon  the  words 
which  impute  false  swearing.  Whether  the 
plaintiff  had  said  he  would  sue  Burtch  from 
Benton to  Starkey  or  not,  was  totally  immaterial 
to  the  issue  then  on  trial.  It  did  not  prove  nor  dis- 
prove that  Burtch's  children  or  cattle  or  geese 
had  trespassed  upon  the  plaintiff,  nor  could  it 
affect  the  damages.  Thus  far,  therefore,  the 
court  below  were  clearly  right.  To  some  of 
the  witnessess  the  defendant  added,  that  the 
plaintiff  had  perjured  himself.  When  this  was 
said,  and  explained  to  mean  the  testimony  al- 
luded to,  the  charge  carried  with  it  its  anti- 
dote. It  was  impossible  that  perjury  could 
have  been  committed  in  the  testimony  to  which 
*allusion  was  made;  the  words,  there-  [*122 
fore,  are  not  actionable,  any  more  than  those 
of  false  swearing.  To  say  that  A  B  commit- 
ted perjury  in  an  extrajudicial  affidavit,  or  any 
oath  not  sanctioned  by  law,  is  not  actionable, 
because  the  legal  technical  crime  of  perjury 
could  not  have  been  committed.  The  same 
consequence  must  follow  where  the  charge  is 
made  of  immaterial  testimony.  The  facts 
sworn  to  by  the  plaintiff  were  no  more  legal 
material  testimony  in  the  cause,  than  if  the 
oath  had  been  taken  out  of  court,  or  before  a 
person  not  authorized  to  administer  it.  The 
materiality  of  the  testimony  is  as  essential  an 
ingredient  in  the  crime  of  perjury.as  the  legal- 
ity of  the  oath  itself. 

I  am  aware  that  this  doctrine  is  liable  to  se- 
rious objections.  The  same  injury  may  be  done 
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to  the  character  of  the  accused  by  a  charge  of 
false  swearing  or  of  perjury,  when  perjury 
could  not  be  committed, as  it  could;  and  it  may 
produce  the  same  or  even  greater  tendency  to 
a  breach  of  the  peace.  But  we  find  the  law 
settled,  that  words  of  this  description  are  not 
actionable  unless  they  import  a  charge  of  per- 
jury. It  is  also  settled, that  any  words  imputing 
a  crime  in  terms,  may  be  so  qualified  and  ex- 
plained by  concomitant  circumstances,  as  to 
become  not  only  neutralized  but  even  innocent. 
From  the  application  of  these  principles  to  this 
case  it  results,  that  the  words  spoken  were  not 
actionable. 

The  court  below  decided  correctly,  and  their 
judgment  must  be  affirmed. 
Cited  in-1  Abb.  N.  S.,  276. 


123*]  *WESTERVELT  t>.  PINCKNEY. 

Execution  against  Tenant — Notice  by  Landlord 
of  Non- Payment  of  Bent — Action  against 
Sheriff  for  Sale  without  Paying  Rent — What 
Constitutes  a  Levy. 

Where  there  is  an  execution  in  the  hands  of  the 
sheriff,  against  a  tenant  of  demised  premises,  and 
the  landlord  gives  notice  of  rent  due.  and  the  prop- 
erty of  the  tenant  is  subsequently  sold  under  the 
execution,  the  sheriff,  in  an  action  against  him  for 
selling  without  paying  the  rent,  is  not  at  liberty  to 
insist  in  defense  of  siich  action  that  the  levy  under 
which  the  property  was  sold  was  not  made  until 
after  the  return  day  of  the  execution. 

To  constitute  a  levy,  the  sheriff  must  not  only 
have  a  view  of  the  goods,  but  must  assert  his  title 
to  them  by  virtue  of  the  execution ;  he  must  do 
enough  to  render  himself  chargeable  as  a  trespasser 
but  for  the  protection  of  the  process  in  his  hands. 

Citations— 3  Wend.,  446 ;  16  Johns.,  288 ;  1  Archb. 
Pr.,  293 ;  1  Maule  &  S.,  711 ;  5  Taunt.,  198.; 

"P  RROR  from  the  Superior  Court  of  the  City 
Jj  of  N.  Y.  Pinckney  sued  Westervelt, 
sheriff  of  N.Y.,  in  a  justice's  court,  to  recover 
the  amount  of  rent  claimed  by  him  to  be  due 
from  one  Kirby  under  a  lease  of  certain  prem- 
ises— the  sheriff  having  levied  upon  property 
upon  the  demised  premises  by  virtue  of  an  ex- 
ecution, and  sold  the  same  after  notice  from 
Pinckney,  the  landlord  of  the  premises.  The 
execution  was  delivered  to  the  sheriff  in  Dec., 
1832,  and  was  returnable  on  the  third  Monday 
of  Jan. .  1833.  The  property  was  not  sold  until 
June,  1833.  May  27  previous.  Pinckney  served 
on  the  sheriff  a  notice  that  there  was  due  to 
him  for  rent  up  to  April  1,  1833,  the  sum  of 
$73.92  and  for  the  rent  of  the  month  ending 
May  1,  the  sum  of  $27.08 — which  notice  was 
accompanied  with  an  affidavit  of  the  truth  of 
the  facts  contained  in  it.  Kirby  held  the  prem- 
ises under  a  lease  from  Pinckney  for  one  year 
from  May  1,  1832,  at  an  annual  rent  of  $325, 
payable  monthly.  Kirby  testified  that  in  the 
latter  part  of  January  or  fore  part  of  February 
the  sheriff  called  at  his  house  and  told  him  he 
had  an  execution  against  him;  the  sheriff  was 
then  in  a  room  in  which  was  the  principal  part 
of  the  property  subsequently  sold;  he  took  no 
inventory  at  the  time,  but  left  the  goods  in  his 
possession  and  took  no  inventory  until  about  the 
middle  of  April.  The  justice  rendered  judgment 
in  favor  of  Pinckney  for  $34.87.  The  sheriff  re- 
moved the  proceedings  by  certiorari  into  the 
Superior  Court,  where  the  judgment  of  the 
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justice's  *court  was  affirmed.    Where-  [*124 
upon  the  sheriff  sued  out  a  writ  of  error. 

Mr.  H.  H.  Burlock,  for  the  plaintiff  in  er- 
ror, contended  that  as  a  landlord  can  recover 
only  for  rent  due  at  the  time  of  the  levy  of  an 
execution,  and  not  for  rent  subsequently  ac- 
cruing, the  plaintiff  in  this  case  had  no  cause 
of  action.  The  levy  he  insisted  must  be  held 
to  have  been  made  previous  to  Feb.  1,  1833, 
and  that  to  perfect  it,  it  was  not  necessary  to 
take  an  inventory  or  remove  the  goods,  16 
Johns.,  288;  3  Wend.,  446.  The  rent  claimed 
was  for  3  months,  ending  Apr.  1 ;  consequent- 
ly, the  whole  of  it  accrued  subsequent  to  the 
levy,  and  was  not  recoverable  against  the  sher- 
iff, 18  Johns..  1;  3  Wend.,  446.  If  a  levy  was 
not  made  until  after  the  return  of  the  execu- 
tion, then  there  was  no  legal  levy,  and  the  ac- 
tion of  the  plaintiff  should  have  failed  on  that 
ground.  3  Stark.  Ev.,  1353. 

Mr.  H.  S.  Mackay,  for  defendant  in  er- 
ror. 

By  the  Court,  Sutherland,  J.  The  sheriff 
appears  to  have  done  nothing  to  constitute  a 
levy,  except  to  inform  the  defendant  in  the 
execution  that  he  had  an  execution  against 
him,  the  parties  then  being  in  the  defendant's 
house,  and  his  furniture  being  within  the  view 
of  the  sheriff.  But  the  sheriff  neither  declared 
that  he  made  a  levy,  nor  did  any  act  to  indi- 
cate such  an  intention.  The  defendant  in  the 
execution,  if  he  is  to  be  believed  upon  oath, 
certainly  did  not  understand  that  a  levy  was 
made.  It  is  said  in  Beekman  v.  Lansing,  3 
Wend.,  450,  as  the  result  of  the  cases  there  re- 
ferred to,  that  in  order  to  constitute  a  levy  the 
officer  should  enter  upon  the  premises  where 
the  goods  of  the  defendant  are,  and  take  actual 
possession  of  them  ( if  they  are  snch  of  which 
possession  can  be  taken)  ;  the  goods  should  be 
brought  within  his  view  and  subjected  to  his 
control  ;  and  that  it  is  proper  also,  if  not  nec- 
essary, that  an  inventory  should  be  taken.  The 
officer  should  assert  his  title  to  the  goods  by 
virtue  of  the  execution,  and  his  acts,  in  the  as- 
sertion of  his  right  and  the  devesting  of  the 
possession  of  the  defendant,  should  be  of  such 
*a  character  as  would  subject  him  to  [*125 
an  action  as  a  trespasser,  but  for  the  protection 
of  the  execution — they  should  be  public,  open 
and  unequivocal;  and  nothing  should  be  done 
by  him  to  cast  concealment  over  the  transac- 
tion. Haggerty  v.  Wilder,  16  Johns.,  288.  In 
England  the  rule  is  still  more  strict.  The  offi- 
cer leaves  one  of  his  assistants  in  possession  of 
the  goods,  or  causes  an  inventory  to  be  made 
and  removes  them.  1  Archb.  Pr.,  293;  1  Maule 
&  S.,  711  ;  5  Taunt.,  198.  The  only  circum- 
stance from  which  a  levy  could  possibly  be  pre 
sumed  in  this  case,  is,  that  the  furniture  per- 
haps was,  during  the  life  of  the  execution, 
within  view  of  the  officer  and  subject  to  his 
control.  But  that  of  itself  is  not  sufficient,  un- 
less the  officer  at  the  same  time  asserts  his  title 
to  the  goods  by  virtue  of  the  execution.  That 
is  enough  to  constitute  him  a  trespasser,  but 
for  the  protection  of  the  execution.  The  mere 
view  of  the  goods,  without  any  assertion  of 
right  to  interfere  or  meddle  with  them,  would 
subject  him  to  no  responsibility.  There  is  no 
hardship  in  compelling  an  officer  to  manifest 
his  intention  to  make  a  levy  by  acts  or  decla- 
rations of  a  clear  and  unquivocal  character.  It 

WEND.  14. 


1835 


WILLIAMS  v.  WOOD. 


125 


is  calculated  to  prevent  fraud,  and  to  protect 
the  rights  of  all  parties.  His  acts  should  also 
be  so  open  and  notorious  that  they  can  be 
proved  if  necessary.  The  practice  of  conduct- 
ing these  proceedings  with  secrecy,  and  studi- 
ously concealing  all  the  steps  taken  previous 
to  the  final  sale,  does  not  deserve  encourage- 
ment. It  leads  to  litigation  in  relation  to  the 
title  to  property,  and  is,  undoubtedly,  fre- 
quently used  for  fraudulent  and  dishonest  pur- 
poses. 

The  execution  in  this  case  then  was  not 
levied  until  the  middle  of  April,  after  the 
plaintiff's  rent  became  due  ;  and  whether  the 
sheriff  had  then  a  right  to  levy  it  or  not,  is  a 
question  with  which  the  plaintiff  has  no  con- 
cern. He  has  a  right  to  treat  it  as  a  valid  act, 
and  it  is  not  for  the  defendant  to  deny  it,  who 
had  due  notice  of  the  plaintiff's  claim  for  rent, 
and  was  bound  to  pay  it.  To  the  extent  of  the 
rent  the  money  raised  by  the  sale  may  be  con- 
sidered money  had  and  received  to  the  plaint- 
iff's use. 

Judgment  affirmed. 

Cited  in— 19  Wend.,  497;  2  Hill,  668;  5  Denio,  203:  29 
N.  Y.,  485;  1  Keys,  380;  1  Abb.  App.  Dec.,  174  Edm., 
358. 

126*]  *J.  &  W.  WILLIAMS  ».  T.  WOOD. 

Fraud  —  False  Representations  —  When  Action 

Lies — Certificate  of  Character,  etc. — Any  One 

Defrauded  may  Maintain  Action — Evidence 

— Adm'isifiMlity  of— Defect  in  Proof  of  Record 

— Charge  to  Jury. 

An  action  on  the  case  for  a  false  affirmation  lies, 
-where  a  certificate  is  given  to  an  individual  that  he 
is  an  honest,  industrious,  reputable  and  otherwise 
.good  citizen,  of  good  morals  and  habits,  and  that  in 
the  opinion  of  the  person  giving-  the  certificate,  the 
individual  recommended  would  honorably  endeav- 
or faithfully  to  perform  every  engagement  he 
should  make  in  any  matter  of  business  or  credit.and 
the  person  recommended  on  the  strength  of  such 
certificate,  obtains  goods  on  credit,  on  its  being 
shown  that  the  certificate  was  f alse.and  that  known 
to  the  person  giving  it. 

Evidence  that  the  person  recommended  was  in- 
solvent and  worthless  when  the  certificate  was  giv- 
en, is  admissible  in  such  a  case, 

A  defendant  in  such  case  is  not  at  liberty  to  show 
that  the  certificate  was  given  for  a  specific  purpose, 
e.g.,to  enable  the  person  recommended  to  buy  a  gar- 
den spot  at  a  particular  place,  and  thus  rebut  the  in- 
tent to  enable  him  to  obtain  goods  at  another  place. 
In  cases  of  this  kind  it  is  not  necessary  to  show  an 
intent  to  defraud  any  particular  individual:  any  one 
defrauded  may  maintain  an  action  for  the  false  rep- 
resentation. 

The  defendant  might  have  shown  that  he  believed 
the  representations  made,  and  was  himself  the  dupe 
of  the  artifices  of  the  person  obtaining  the  certifi- 
cate. 

Whether  it  was  proper  for  the  judge  in  charging 
the  jury  to  say  that  the  insolvency  and  death  of  the 
person  recommended  was  sufficient  evidence  that 
the  debt  contracted  by  him  had  not  been  paid,  quaere; 
but  the  judge  having  added  that  the  jury  must  be 
satisfied  from  all  the  testimony  that  the  debt  had 
not  been  paid,  the  court  refused  to  grant  a  new 
trial. 

A  defect  in  the  proof  of  a  record  of  judgment  at 
the  trial,  may  be  supplied  by  the  production  of  an 
exemplification  in  bank. 

Citation— 2  East,  92;  7  Wend.,  22. 

THIS  was  an  action  on  the  case  for  a  false 
representation,  by  means  of  which  one 


NOTE.— 1.  Fraud— False  representations— When  ac- 
tion lies  for.  For  a  full  discussion,  see  Allen  v.  Ad- 
dington,  7  Wend..  9,  note. 

2.  Trial— Expression  of  opinion  t>y  the  court  on  the 
weight  of  evidence.  See  People  v.  White  ante,  p.  Ill, 
•note. 
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Peter  B.  Cook  was  enabled  to  obtain  credit, 
and  the  plaintiffs  were  induced  to  sell  goods 
to  him.  The  suit  was  tried  at  the  Cayuga  Cir- 
cuit, in  Apr.,  1834,  before  the  Hon.  Daniel 
Moseley,  one  of  the  Circuit  Judge*. 

In  Nov., 1830,  Cook  applied  to  the  plaintiffs, 
druggists  and  grocers  in  Utica,  to  sell  him 
goods  on  credit,  and  produced  a  letter  of  rec- 
ommendation, signed  by  the  defendant  and 
four  other  persons,  in  these  words:  "Auburn, 
Nov.  24,  1830.  We,  the  undersigned,  do  very 
cheerfully  certify  that  we  are  personally  ac- 
quainted with  Peter  B.  Cook,  of  this  village  ; 
that  we  esteem  him  an  honest,  industrious,  re- 
putable and  otherwise  good  citizen,  and  of 
good  morals  and  habits;  and  we  are  of  opinion 
*that  he  would  honorably  endeavor  to  [*1 27 
the  best  of  his  power  faithfully  to  perform 
every  engagement  he  should  make  in  any  mat- 
ter of  business  or  credit."  Cook  was  an  entire 
stranger  to  the  plaintiffs,  and  solely  upon  the 
strength  of  the  recommendation  produced  by 
him,  they  sold  him  goods  to  the  amount  of 
near  $300,  and  took  his  notes  therefor.  In 
Feb.,  1831,  Cook  paid  one  of  his  notes  and  ob- 
tained additional  goods  of  the  plaintiff,  on 
credit,  to  the  amount  of  about  $400.  In  Oc- 
tober Term,  1831,  the  plaintiffs  commenced  a 
suit  against  Cook,  declaring  against  him  for 
goods  sold  and  delivered,  and  also  on  the  com- 
mon money  counts.  Cook  gave  a  cognovit  for 
$575.82,  on  which  judgment  was  entered,  and 
a  record  signed  and  filed  Dec.  28,  1831.  Jan. 
2,  1832,  an  execution  was  issued  on  the  judg- 
ment, directed  to  the  sheriff  of  Niagara,  in 
which  county  Cook  then  resided,  returnable  on 
the  14th  of  the  same  month,  which  was  returned 
nulla  bona.  The  record  of  judgment  was  pro- 
duced, but  as  it  was  not  proved  to  have  been 
filed  in  a  clerk's  office  of  this  court,  its  admis- 
sion as  evidence  was  objected  to,  which  objec- 
tion was  overruled.  The  record  was  also  ob- 
jected to,  on  the  ground  that  the  judgment  did 
not  appear  to  have  been  rendered  on  the 
notes  given  by  Cook,  nor  for  the  price  of 
the  goods  obtained  by  him  on  the  strength 
of  the  recommendation  ;  which  objection 
was  also  overruled.  The  plaintiffs  read  in 
evidence  a  letter  addressed  by  their  attor- 
neys to  the  defendant  and  the  other  signers  of 
the  letter  of  recommendation,  dated  Sep.  20, 
1832,  adverting  to  the  letter  of  credit,  and  urg- 
ing them  to  pay  the  debts  contracted  by  Cook, 
and  an  answer  to  such  letter,  received  from 
the  defendant  in  this  cause,  in  these  words  : 
"Auburn,  Oct.  1,  1832.  Any  gentlemen  fools 
enough  to  trust  a  man  with  goods  on  such  a 
recommendation  as  Mr.  Cook  carried  from  me 
and  others,  and  can  find  a  lawyer  fool  enough 
to  advise  a  suit  on  that  recommendation,  may 

sue  and ."    The  reading  of  the  letter  of 

ihe  plaintiffs'  attorneys  in  evidence  was  objec- 
ted to,  but  the  objection  was  overruled.  It  was 
proved  that  in  Apr.,  1832,  the  defendant  was 
present  at  a  trial  when  a  witness  testified  that 
Cook,  at  the  time  he  obtained  the  goods  of  the 
plaintiffs,  had  no  credit,  and  the  defendant 
then  remarked  that  Cook  could  not  get  trusted 
*for  a  glass  of  beer.  There  was  also  oth-  [*1 28 
er  evidence  of  his  lack  of  credit,  which  was  re- 
ceived, although  objected  to.  A  number  of 
witnesses  who  knew  Cook  in  1830,  testified 
that  he  was  a  poor  man,  not  engaged  in  any 
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regular  business,  but  occasionally  sawed  wood, 
worked  in  a  garden,  and  sold  vegetables ;  he 
did  not  pretend  to  own  any  property,  bis  son 
supported  bis  family,  and  tbat  be  was  not  in- 
dustrious, or  of  good  babits  or  morals,  but  was 
a  frequenter  of  groceries  and  occasionally  got 
drunk.  On  tbe  otber  band,  several  witnesses 
spoke  more  favorably  of  him,  and  some  even 
gave  him  a  good  character.  The  defendant  of- 
fered to  prove  that  the  recommendation  signed 
by  him  and  the  others  was  given  to  enable 
Cook  to  buy  a  small  piece  of  ground  at  Oswe 
go,  to  cultivate  as  a  garden,  and  to  carry  on 
gardening  in  the  vicinity  of  that  village;  which 
evidence  was  objected  to  and  rejected.  Cook 
died  previous  to  the  trial.  At  the  date  of  the 
letter  nf  credit  the  defendant  resided  in  the 
same  village  with  Cook.  The  judge  charged 
the  jury  that  the  plaintiffs,  to  entitle  them- 
selves to  a  recovery,  were  bound  to  show  that 
the  defendant  had  recommended  Cook  to  the 
plaintiffs,  and  that  on  the  credit  of  that  recom- 
mendation they  had  parted  with  their  goods  ; 
that  the  recommendation  was  false,  and  that 
the  defendant  knew  it  to  be  so,  and  that  in  con- 
sequence of  the  premises  the  plaintiffs  had  sus- 
tained damage.  The  counsel  for  the  defendant 
asked  the  judge  to  charge  that  it  was  incum- 
bent on  the  plaintiffs  to  prove  that  the  debt 
contracted  by  Cook  had  not  been  paid,  and 
that  proof  of  Cook's  insolvency  was  not  suffi- 
cient, and  did  not  dispense  with  proof  of  non- 
payment. The  judge  declined  so  to  charge, 
but  instructed  the  jury  that  it  must  appear  that 
the  debt  had  not  been  paid,  observing  that  he 
would  not  say  that  proof  of  Cook's  insolvency 
and  death  was  sufficient  evidence  of  non-pay- 
ment, but  that  it  was  proper  to  be  taken  into 
consideration  ;  that  the  jury  must  be  satisfied 
from  all  the  testimony,  before  they  found  a 
verdict  for  the  plaintiffs,  that  the  debt  had  not 
been  paid,  and  unless  so  satisfied  they  could 
not  say  that  the  plaintiffs  had  sustained  dam- 
age. The  jury  found  a  verdict  for  the  plaint- 
iffs for  $765.65.  The  defendant,  on  a  case 
made,  asks  for  a  new  trial. 
129*J  *Mr.  P.  Bronson,  for  defendant, 
Mr.  C.  P.  Kirkland,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  Several 
questions  were  raised  upon  the  trial.  An  orig- 
inal judgment  record,  from  the  clerk's  office, 
Utica,  was  introduced  without  being  proved 
to  be  a  record  by  the  oath  of  the  clerk  or  his 
deputy,  which  was  irregular,  but  the  irregu- 
larity is  cured  by  the  production  upon  the  ar- 
gument of  an  exemplification  of  the  record. 

It  was  objected  that  it  should  be  shown  that 
the  judgment  was  obtained  upon  the  notes 
given  for  the  goods  purchased  by  Cook  upon  the 
credit  of  the  recommendation,  or  for  the  price 
of  the  goods.  It  was  sufficiently  shown  that 
the  judgment  was  for  the  goods  purchased. 
Whether  the  notes  had  been  canceled  was  a 
question  which  did  not  properly  arise  upon 
this  trial.  In  the  original  action  against  Cook, 
had  it  been  contested,  the  plaintiffs  would 
have  been  compelled  to  produce  and  cancel 
those  notes,  before  they  would  have  been  per- 
mitted to  recover  for  the  goods  themselves; 
but  between  these  parties  it  could  not  be  ma- 
terial. 

The  letter  of  the  plaintiffs'  attorneys  was 
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properly  admitted,  as  without  it  the  pertinen- 
cy of  the  defendant's  letter  could  not  be  so- 
well  appreciated. 

The  gist  of  the  action  is  damage  sustained 
by  the  plaintiffs,  arising  from  the  fraudulent 
act  of  the  defendant.  The  mere  production 
and  proof  of  the  recommendation  did  not  es- 
tablish the  fraud,  but  by  showing  the  falsity 
of  the  recommendation,  the  inference  of  a. 
fraudulent  intent  almost  necessarily  arose. 
Why  should  the  defendant  represent  that 
Cook  was  an  industrious,  reputable  citizen,  of 

food  morals  and  habits,  when  he  must  have 
nown  that  he  was  an  idler  about  the  streets 
and  groceries,  intemperate  and  occasionally 
drunk?  Why  express  an  opinion  that  he 
would  endeavor  to  perform  any  engagement 
of  business  or  credit,  when  he  was  a  man  who 
had  no  pecuniary  means,  followed  no  busi- 
ness, and  could  not,  as  defendant  admitted 
when  the  recommendation  was  given,  get 
trusted  for  a  glass  of  beer?  The  plaintiffs  had 
reason  from  the  ^recommendation  to  [*13O 
believe  that  Cook  was  a  man  who  might  safely 
be  trusted  in  so  far  as  personal  integrity  wa's 
concerned.  It  is  inferable  from  the  paper  it- 
self that  he  had  little  or  no  property;  but  if  he 
had  possessed  the  qualities  imputed  to  him,  the 
only  risk  his  creditors  would  have  run  would 
have  been  misfortunes  which  might  befall  him. 
It  was  proper  therefore  to  receive  evidence  of 
the  fact  that  Cook  was  insolvent  and  worth- 
less when  the  recommendation  was  given,  and 
that  the  defendant  knew  it. 

The  only  objection  which  struck  me  as  hav 
ing  any  force,  was  the  rejection  of  the  evi- 
dence offered  to  show  the  true  object  of  sign- 
ing the  recommendation  to  be  to  enable  Cook 
to  buy  a  small  piece  of  ground  at  Oswego,  to 
cultivate  as  a  garden;  but  admitting  this  to 
have  been  the  object,  the  proof  itself  would 
have  shown  that  it  was  intended  to  enable 
Cook  to  obtain  credit,  when  the  defendant 
said  he  could  not  be  trusted  (at  Auburn  where 
he  was  known)  for  a  glass  of  beer.  This, 
therefore,  would  not  help  the  defendant.  It 
is  not  necessary  to  show  that  the  object  was 
to  defraud  the  plaintiffs  in  particular.  If  the 
object  was  to  defraud  any  one,  the  action  is 
well  sustained  by  whoever  happens  to  be  de- 
frauded by  the  false  recommendation.  Had 
the  defendant  offered  to  show  that  Cook  was 
such  a  person  as  he  had  represented  him  to  be, 
that  would  have  been  proper  evidence.  So, 
he  might  have  shown  that  he  really  believed 
what  he  had  stated  of  Cook,  and  had  himself 
been  imposed  upon  as  to  the  character  and 
habits  of  Cook,  and  his  capacity  to  fulfill  his 
contracts.  He  would  then  have  come  within 
the  case  of  Haycrqft  'v.  Creasy,  2  East,  92, 
where  the  defendant  had  been  the  dupe  of  the 
artifices  of  the  person  recommended.  No  such 
evidence  was  offered  in  this  case,  and  proba- 
bly could  not  be  offered,  as  may  be  inferred 
from  the  absence  of  such  proof  as  well  as  from 
the  evidence  produced  by  the  plaintiffs.  In 
the  case  of  Allen  v.  Addington,  7  Wend.,  22, 
after  an  examination  of  some  of  the  cases 
which  have  been  decided,  several  propositions 
were  deduced  as  resulting  from  the  decisions, 
and  which  have  received  the  sanction  of  the 
Court  for  the  Correction  of  Errors.  It  is  there 
said,  that  "It  is  not  essential  that  the  person 
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making  the  false  affirmation  is  to  be  benefited 
131*]  by  the  fraud.  Nor  is  it  *necessary 
that  the  intention  should  exist  to  defraud  the 
plaintiff  in  particular.  If  a  person  intending 
to  defraud  somebody  gives  a  general  recom- 
mendation of  credit,  to  an  insolvent  person, 
any  one  who  sustains  damage  by  reason  of 
such  recommendation  is  entitled  to  an  action 
for  such  damage  grounded  upon  the  fraud." 
This  principle  sustains  the  present  action,  and 
justifies  the  judge  in  rejecting  the  evidence  of- 
fered. It  is  no  apology  that  the  defendant  in- 
tended to  defraud  some  person  at  Oswego  and 
did  not  intend  to  defraud  any  one  at  Utica. 
The  intention  to  defraud  is  not  disproved. 

If  I  am  right  thus  far,  then  the  charge  of 
the  judge  was  strictly  correct.  He  stated  in 
effect  that  the  plaintiffs  must  show  that  they 
had  sustained  damage  by  reason  of  the  recom- 
mendation; that  the  recommendation  was 
false,  and  that  the  defendant  knew  it  was  so 
when  he  gave  it.  Whether  he  was  right  also  in 
saying  that  the  insolvency  and  death  of  Cook 
were  sufficient  evidence  for  the  jury,  it  is  not 
necessary  to  decide,  for  he  added  that  they 
must  be  "satisfied  from  all  the  testimony  that 
the  plaintiff's  debt  had  not  been  paid. 

New  trial  denied. 

Cited  in— 16  Wend.,  649;  36  N.  T.,  411:  2  Trans.  App., 
106:  3  Barb.,  431;  1  Abb.  Pr.,  315;  4  Duer,  656;  45  Am. 
Dec.,  598  (15  Ohio  St.,  659). 


D.  ROGERS  v.  M.  ROGERS. 

Qualifications  of  Jurors — Expression  of  Opinion 
— Abatement  of  Nuisance. 

A  juror,  who  upon  a  statement  of  facts  submitted 
by  a  plaintiff,  has  expressed  an  opinion  as  to  the  lia- 
bility of  the  defendant,  is  not  indifferent,  and  upon 
challenge  will  be  excluded  from  the  panel. 

An  individual,  it  seems,  has  not  the  right  upon 
his  own  mere  motion,  or  remedy  by  the  act  of  the 
party,  to  abate  as  a  nuisance  a  few  loads  of  ashes 
laid  in  a  highway  near  his  dwelling. 

Citations— 6  Cow.,  555,  564:  1' Johns.,' 316;  8  Johns., 
445;  4  Wend.,  229;  9  Wend.,  571. 

ERROR  from 'the  Suffolk  C.  P.  M.  Rogers 
sued  D.  Rogers  in  a  justice's  court  in  an  ac- 
tion of  trespass  for  wasting  ashes  belonging  to 
the  plaintiff,  deposited  by  him  in  the  highway 
within  100  feet  of  the  defendant's  house.  The 
ashes  were  deposited  in  the  evening;  the  next 
day  the  defendant  complained  that  he  had 
been  insulted,  and  went  to  work  and  threw  5 
or  6  bushels  of  the  ashes  into  his  own  lot;  for 
the  doing  of  which  the  suit  was  brought. 
132*]  The  defendant  insisted  *that  the  ashes 
thus  deposited  were  a  nuisance,  and  that  he 
had  a  right  to  abate  it.  He  proved  that  the 
ashes  were  in  the  way  of  turning  carriages, 
rendered  the  highway  less  commodious,  and 
were  a  greater  injury  to  him  than  to  others. 
On  the  other  hand  it  was  proved  that  the  ashes 
did  not  impede  traveling  either  on  foot  or  in 
carriages.  The  cause  was  tried  by  a  jury,  and 
one  of  the  jurors  was  challenged  by  the  de- 
fendant as  not  indifferent.  The  juror  stated 
upon  oath,  that  the  plaintiff  had  told  him  that 
he  had  laid  down  3  loads  of  ashes  in  the  high- 
way against  the  fence  of  the  defendant,  and 
that  the  defendant  threw  a  part  of  the  ashes 
into  his,  the  defendant's,  lot,  and  the  plaintiff 
then  asked  him  his  opinion.  That  he  told  the 
plaintiff  if  his  story  was  correct,  he  thought  the 
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defendant  could  be  made  to  pay  for  the  ashes  he 
had  destroyed;  that  he  himself  was  roadmast- 
er,  but  should  not  dare  do  such  a  thing.  The 
justice  decided  that  the  juror  was  indifferent, 
and  he  was  accordingly  sworn  to  serve  as  a 
juror.  A  verdict  was  found  for  the  plaintiff, 
on  which  the  justice  rendered  judgment.  The 
C.  P.  of  Suffolk  on  certiorari  affirmed  the 
judgment  of  the  justice.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  C.  Bogert,  for  plaintiff  in  error. 

Mr.  W.  P.  Buffett.  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  chal- 
lenge to  the  juror  was  well  taken  and  should 
have  been  allowed  by  the  justice.  The  opin- 
ion expressed  by  the  juror  was  not  founded 
upon  a  mere  loose  rumor  of  the  facts,  but  upon 
information  derived  from  the  party  himself, 
who  of  all  other  persons  may  be  supposed  the 
best  acquainted  with  them.  This  brings  the 
case  precisely  within  the  principle  established 
in  Ex  parte  Vermilyea,  6  Cow.,  555,  and  the 
previous  cases  there  referred  to,  564.  In  Blake 
v.  Millspauyh,  1  Johns.,  316,  the  juror  had  ex- 
pressed an  opinion  that  the  act  of  the  defend- 
ant for  which  he  was  sued  was  unlawful,  and 
he  was  held  incompetent.  In  Dwell  v.  Mosher, 
8  Johns.,  445,  the  juror  at  the  same  time  that 
he  expressed  his  opinion,  stated  that  he  had  no 
personal  knowledge  *of  the  matter,  but  [*  1 33 
if  the  reports  of  the  neighbors  were  correct,  the 
defendant  was  wrong  and  the  plaintiff  was 
right.  The  juror  was  held  to  be  competent; 
his  opinion  was  founded  upon  mere  rumor.  In 
Van  Alstine  v.  Huddlestone,  stated  in  the  case 
of  Vermilyea,  Ch.  J.  Spencer  applied  the  same 
rule,  and  recognized  the  distinction  taken  in 
Durell  v.  Mother.  In  the  case  of  Vermilyea, 
the  opinion  of  the  juror  was  formed  and  ex- 
pressed from  having  heard  a  previous  trial  of 
the  same  case;  he  was  held  incompetent.  In 
People  v.  Mather,  4  Wend.,  229,  the  right  of 
challenge  was,  I  think,  carried  somewhat  fur- 
ther than  in  the  case  of  Vermilyea;  but  the 
previous  cases  fully  cover  this.  The  juror 
should  have  been  excluded. 

The  obstruction  of  the  highway  by  the  de- 
posit of  the  ashes  was  not,  I  am  inclined  to 
think,  such  a  nuisance,  according  to  the  evi- 
dence in  the  case,  as  the  defendant  had  a  right 
of  his  own  mere  motion  to  abate.  9  Wend. ,571. 
But  the  Court  of  C.  P.  should  have  reversed 
the  judgment  of  the  justice  on  the  first  ground, 
and  for  their  error  in  not  doing  it,  their  judg- 
ment must  be  reversed. 

Judgment  reversed. 

Cited  in— 37  Barb.,  308 ;  10  Abb.  Pr.,  367 :  1  Park., 
280;  96  U.  S.,  643. 


GANSEVOORT 

WILLIAMS  &  JOHNSON. 

Renewal  of  Accommodation  Note — Indorser 
Cannot  Hold  Firm  Liable,  the  Borrower  Hav- 
ing Signed  His  Firm's  Name  as  Makers — Im- 
plied Assent  of  Other  Partner  Sufficient. 

Where,  upon  the  renewal  of  an  accommodation 
note,  the  borrower  presents  to  his  indorser  for  8ig- 


NOTE.— Partnership — Power  of  individual  partner 
to  bind  the  firm. 
One  partner  cannot  bind  the  firm  on  a  note  given 
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nature  a  note  to  which  he  has  affixed  the  name  of  a 
firm  of  which  he  has  recently  become  a  member  as 
makers,  the  indorser  is  chargeable  with  notice  that 
the  note  is  given  for  the  individual  debt  of  the  bor- 
rower, and  in  case  of  the  dishonor  of  the  note,  can- 
not enforce  payment  against  the  ot£er  members  of 
the  firm. 

Under  what  circumstances  a  partner  will  be  sub- 
jected to  the  payment  of  a  note,  given  without  his 
assent  in  the  name  of  the  tirm  by  his  copartner  in  a 
matter  not  relating  to  the  business  of  the  flrm,  dis- 
cussed and  considered,  and  the  cases  upon  the  sub- 
ject in  the  courts  in  England  and  in  this  State  exam- 
ined and  commented  upon. 

Where  one  partner  of  a  mercantile  firm  gives  a 
note  in  the  name  of  the  flrm  for  his  individual  debt, 
the  assent  of  the  other  partner  may  be  implied  from 
facts  and  circumstances;  an  express  assent  need  not 
be  shown. 

Citations— 1  East,  48,  52 :  Chit.  Bills,  29,  30,  33  n.  z ; 
8  Ves.,  544 ;  13  East,  175 ;  2  Stark.,  347  ;  2  Cai.,  246 ;  11 
Johns.,  544;  16  Johns.,  34;  19  Johns.,  154;  3  Wend., 
419 ;  5  Wend.,  223 ;  6  Wend..  619 ;  7  Wend.,  158,  310 ;  7 
East,  210;  3  Camp.,  478. 

THIS  was  an  action  of  assumpmt,  tried  at  the 
Kings  Circuit  in   Oct.,  1883,  before  the 
Hon.    Ogden   Edwards,    one    of   the    Circuit 
Judges. 

134*]  *The  suit  was  brought  upon  a  note 
given  by  the  defendants  to  J.  Denison  for 
$1,080.  dated  Jan.  4,  1832,  payable  in  ninety 
days,  indorsed  to  the  plaintiff.  The  origin  of 
the  note  was  as  follows:  About  July  1,  1830, 
an  accommodation  loan  of  $2.000  was  obtained 
from  the  Bank  of  Albany  by  the  firm  of  Den- 
ison Williams  &  Co.,  consisting  of  Denison 
Williams,  one  Smith  and  one  Young;  the  note 
was  drawn  in  the  name  of  the  firm  and  in- 
dorsed by  Joseph  Denison,  and  by  Peter  Ganse- 
voort  the  plaintiff  in  this  cause.  Sep.  30,  1830, 
the  sum  of  $200  was  paid  and  a  new  note  given 
for  $1,800,  drawn  by  Denison  Williams  alone, 
and  indorsed  as  before  by  Joseph  Denison  and 
Peter  Gansevoort,  and  thus  from  time  to  time 
partial  payments  were  made,  and  new  notes 
given  by  the  same  maker  and  same  indorsers 
until  Oct.  6,  1831,  when  a  note  was  given  for 
$1,215,  to  which  sum  the  loan  of  $2,000  had 
been  reduced.  When  this  note  was  about  fall- 
ing due,  Denison  called  on  Gansevoort  to  in- 
dorse the  note  now  in  suit,  who  objected  to  do- 
ing so,  saying  that  he  did  not  expect  to  be 
obliged  to  indorse  the  note  again.  Denison 
importuned  him,  stating  that  the  note  was 
drawn  by  the  firm  of  Denisou  Williams  &  Co., 
which  firm  consisted  of  Denison  Williams  and 
Parmenus  Johnson,  the  latter  of  whom  was  a 
man  of  property,  worth  $40,000.  Whereupon 
Gansevoort  indorsed  the  note,  which,  when  it 
became  due,  not  being  paid  was  protested  and 
subsequently  taken  up  by  Gansevoort  and  this 
suit  brought  thereon.  It  appeared  in  evidence 
that  in  Sep.,  1831,  Williams  &  Johnson  formed 
a  partnership  to  carry  on  in  the  City  of  N.  Y. 
and  in  Brooklyn  the  business  of  dealers  in  fur 
and  manufacturers  of  caps;  which  partnership 
was  dissolved  about  Jan.  10,  1832;  previous, 
however,  to  which  dissolution  the  note  in  ques- 
tion was  given,  the  name  of  the  firm  subscribed 
to  the  note  being  affixed  by  Denison  Williams. 


Upon  these  facts  being  shown  on  the  part  of 
Johnson,  who  alone  defended  the  suit,  a  mass 
of  testimony  was  introduced  by  the  plaintiff, 
from  which  he  contended  that  the  assent  of 
Johnson  to  the  giving  of  the  note  by  Williams 
in  the  partnership  name  might  be  implied  by 
the  jury.  The  cause  was  submitted  to  the  jury, 
who  found  a  verdict  for  the  plaintiff  for  the 
*amount  of  the  note  and  interest.  The  [*135 
defendant  moved  for  a  new  trial. 

Mr.  S.  P.  Staples,  for  the  defendant. 

Mr.  P.  Gansevoort,  plaintiff  in  person, 
contra. 

By  the  Court,  Nelson,  J.  It  is  clear  that 
the  debt,  to  secure  the  payment  of  which  the 
note  in  question  was  given,  was  the  private 
debt  of  Williams,  and  the  plaintiff  who  had 
been  an  indorser  previously  at  the  bank  for 
him,  must  be  deemed  chargeable  with  notice 
of  the  fact.  He  knew  the  paper  of  the  firm 
was  given  by  Williams  f°r  his  own  debt,  when 
he  indorsed  this  note,  and  (being  obliged  to 
know  the  law)  that  it  was  used  for  purposes 
not  belonging  to  the  partnership  business.  He 
ought  not,  therefore,  to  have  confided  in  it, 
notwithstanding  the  strong  representations  of 
the  agent  of  Williams,  because  they  amounted 
to  nothing  more  than  the  face  of  the  note  im- 
ported, if  genuine,  to  wit:  that  all  the  members 
of  the  firm  had  consented  to  be  responsible  for 
the  private  debt  of  one  of  them.  The  diffi- 
culty is,  the  member  not  in  fact  consenting  is 
unaffected  by  either  the  inference  thus  dedu- 
cible  from  the  face  of  the  note,  or  the  repre- 
sentations of  any  other  member,  unless  the 
plaintiff  is  a  bonafide  holder. 

The  English  cases  upon  this  subject  are  not 
always  consistent  with  themselves;  and  even 
the  same  court,  while  they  prof  ess  to  adhere  to 
their  general  position,  namely:  that  the  partner 
denying  the  authority  of  his  associate  must 
prove  affirmatively  that  the  holder  knew  the 
paper  was  given  in  a  transaction  unconnected 
with  the  partnership,  and  also  that  he  did  not 
assent,  sometimes  substantially  disregard  the 
latter  qualification  of  the  rule  in  the  applica- 
tion of  it  to  the  facts.  The  case  of  Hope  v. 
Gust,  before  Ld.  Mansfield  in  1774,  cited  by 
Lawrence,  J.,  in  1  East,  52,  is  an  instance. 
There  one  Fordyce,  who  traded  largely  in  his 
private  capacity  as  well  as  in  the  business  of  a 
banker  with  others,  had  considerable  dealings 
in  his  private  capacity  with  Hope  &  Co.  in 
Holland,  and  gave  to  them  a  general  guaranty 
in  the  partnership  name,  for  money  due  in  his 
separate  capacity.  The  plaintiffs  failed  in  re- 
covering *on  the  guaranty.  Ld.  Mans-  [*1  36 
field, in  reporting  the  case  to  the  Court  of  Chan- 
cery, it  being  an"  issue  from  that  court,  said  he 
left  it  to  the  jury  to  say,  whether  under  the  cir- 
cumstances the  taking  of  the  guaranty  was,  in 
respect  to  the  partners,  a  fair  transaction,  or 
covinous,  with  sufficient  notice  to  the  plaintiffs 
of  the  injustice  and  breach  of  trust  Fordyce 
was  guilty  of  in  giving  it.  Chit.  Bills,  83.  The 


by  him  for  his  individual  debt.    See  Mercein  v.  An- 
drus,10Wend.,  461,  note. 

See,  generally,  Foot  v.  Sabin,  19  Johns.,  154,  note  ; 
Schermerhorn  v.  Schermerhorn,  1  Wend.,  119,  note ; 
Lansing  v.  Gaine,  2  Johns.,  300,  note ;  Hackley  v. 
Patrick,  3  Johns.,  536,  note ;  Baker  v.  Stackpoole,  9 
Cow.,  420,  note ;  Bruen  v.  Marquand,  17  Johns.,  58, 
note ;  Sanf ord  v.  Mickles,  4  Johns.,  224,  note ; 
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Clement  v.  Brush,  3  Johns.  Cas.,  180,  note ;  McBride 
v.  Hagan,  1  Wend.,  326,  note ;  Reynolds  v.  Cleve- 
land, 4  Cow.,  282,  note ;  Dob  v.  Halsey,  16  Johns.,  34, 
note. 

Notice  to  holder  that  note  by  an  individual  partner 
in  the  firm  name  was  made  outside  of  the  partner*]!  ip 
business—  What  amounts  to.  See  Wilson  v.  Williams, 
post,  p.  146.  note. 
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case  seems  to  have  been  put  to  the  jury,  from 
the  history  given  of  it,  upon  the  gross  negli- 
gence of  the  plaintiffs  in  not  discovering  that 
Fordyce  was  committing  a  fraud  upon  his  as- 
sociates. But  it  does  not  appear  that  there  was 
any  affirmative  evidence  showing  that  the  oth- 
er partners  had  not  assented,  and  that  this 
was  known  to  the  plaintiffs.  In  Exparte  Bon- 
bourn,  8  Ves.,  544,  Ld.  Gfiancctlor  Eldon  says, 
in  Fordyce' »  case,  Ld.  Thurlow  and  the  judges 
hud  a  great  deal  of  conversation  upon  the  law, 
and  they  doubted  upon  the  danger  of  placing 
every  man  with  whom  the  paper  of  a  partner- 
ship is  pledged,  at  the  mercy  of  one  of  the 
partners,  with  reference  to  the  account  he  may 
afterwards  give  of  the  transaction.  But  he  says 
"there  is  no  doubt  now  the  law  has  taken  that 
course;  that  if,  under  the  circumstances,  the 
party  taking  the  paper  can  be  considered  as  be- 
ing advertised  in  the  nature  of  the  transaction, 
that  it  was  not  intended  to  be  a  partnership  pro- 
ceeding, as  if  it  was  for  an  antecedent  debt, 
priinajacie  it  will  not  bind  them." 

The  case  of  Shirreff  v.  Wilks,  1  East,  48,  is 
another  instance.  There  the  plaintiff,  Oct., 
1795,  sold  a  quantity  of  porter  to  B.  &  W., 
partners,  which  was  shipped  by  them  to  the 
West  Indies.  In  Apr.,  1796.  R.  came  into  the 
firm  and  continued  till  November  following, 
when  it  was  dissolved.  The  balance  due  for 
the  porter,  as  settled  by  W. ,  was  £78,  for  which 
the  plaintiffs  drew  upon  the  defendants  the 
bill  in  question,  which  was  accepted  by  B.  in 
the  name  of  the  then  firm.  The  court  decided 
R.  was  not  bound,  and  Ld.  Kenyon  says,  R. 
had  no  concern  with  the  matter,  and  was  no 
debtor  of  the  plaintiffs;  that  no  assent  of  his 
was  found,  and  nothing  to  show  that  he  had 
any  knowledge  of  the  transaction;  that  the 
transaction  was  fraudulent  upon  its  face. 

In  Ridley  v.  Taytor,  13  East,  175,  the  rule 
was  applied  by  Ld.  Ellenborough  with  more 
1157*]  strictness.  There  he  required  *some- 
thing  more  than  the  naked  fact  that  the  bill  in 
the  name  of  the  firm  was  given  for  the  private 
debt  of  the  member  who  drew  it,  and  that  fact 
known  to  the  plaintiffs.  The  court  would  not 
infer  want  of  authority  or  fraud  upon  these 
facts;  and  they  considered  the  circumstances  of 
the  case  of  Shirreff  v.  Wilks,  as  having  fairly 
authorized  such  a  presumption,  and  that  it 
was  decided  upon  that  ground.  But  in  Green 
v.  Deakin,  2  Stark.,  347,  a  partnership  secu- 
rity (a  bill)  was  given  by  one  member  for  his 
private  debt  to  the  plaintiff;  and  although  it 
appeared  expressly  that  the  plaintiff  was  not 
informed  that  the  associate  had  not  concurred, 
yet  Ld.  Ellenborough  held  that  the  nature  of 
the  transaction  was  intrinsically  notice,  and  he 
nonsuited  him.  So  in  Wood  v.  Hollenbeck,  Chit. 
Bills,  33,  n.  z,  the  action  was  on  a  bill  against 
three  acceptors,  where  it  appeared  they  were 
partners  in  a  tea  speculation,  and  the  drawer, 
a  wiue  merchant,  drew  it  in  payment  of  wine 
delivered  to  one  of  them;  the  jury  were  di- 
rected, if  they  found  it  was  drawn  without  the 
knowledge  or  concurrence  of  the  other  two, 
they  were  not  liable,  omitting  the  necessity  of 
bringing  home  affirmatively  notice  to  the  hold- 
er. It  is  not  material  to  look  any  further  into 
these  cases;  they  will  be  found  stated  and  re- 
ferred to  in  Chit.  Bills,  pp.  29,  33.  They  all 
clearly  prove  that  while  the  English  courts 
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hold  to  the  position  that  the  firm  is  liable  on  a 
bill  or  note  made  by  one  out  of  the  partner- 
ship business,  unless  the  holder  knows  that  it 
was  so  made  and  that  the  other  partners  did 
not  concur,  the  frequent  practical  operation 
and  effect  of  it  under  their  direction  does  not 
essentially  differ  from  the  rule  as  settled  in 
this  court.  They,  undoubtedly,  put  the  de- 
fense of  the  copartner  upon  the  ground  of 
fraud,  committed  upon  him  by  his  associate 
and  the  holder;  but  this  is  sometimes  inferred 
from  the  fact  that  the  bill  or  note  is  given  for 
a  private  debt,  and  that  known  to  the  holder; 
and  at  other  times  further  proof  is  required 
negativing  a  presumed  concurrence  of  the  co- 
partner. 

In  this  court,  the  cases  are  believed  to  be  uni- 
form from  that  of  Livingston  v.  Hastie,  2  Cai. , 
246,  down  to  the  present  time,  *that  [*138 
where  a  note  or  other  security  is  given  in  the 
name  of  the  firm  by  one  partner  for  his  private 
debt,  or  in  a  transaction  unconnected  with  the 
partnership  business,  which  is  the  same  thing, 
and  known  to  be  so  by  the  person  taking  it, 
the  other  partners  are  not  bound,  unless  they 
have  consented.  11  Johns.,  544;  16  Id.,  34; 
I'd  Id.,  154;  3  Wend.,  419;5  Id.,  223;6  Id.,  619; 
7  Id. ,  158,  310.  Prima  facie,  the  execution  of 
the  bill  or  note  in  the  name  of  the  firm  by  one 
partner  binds  the  whole.  The  burden,  there- 
fore, of  proving  a  presumptive  want  of  author- 
ity, and  of  course  fraud,  for  that  necessarily 
follows,  lies  upon  the  copartners.  11  Johns., 
544.  We  hold  that  that  the  fact  of  the  paper 
of  the  firm  being  given  out  of  the  partnership 
business  by  one  member,  is  presumptive  evi- 
dence of  want  of  authority  to  bind  the  other 
members  of  the  firm;  and  if  the  person  taking 
it  knows  the  fact  at  the  time,  he  is  chargeable 
with  notice  of  want  of  authority,  and  guilty  of 
concurring  in  an  attempted  fraud  upon  the 
other  partners.  It  may  be  asked,  why  should 
the  partners  be  bound  at  all  when  the  paper  is 
in  fact  signed  without  their  authority?  This 
is,  no  doubt,  against  general  principles,  and  in- 
volves the  injustice  of  subjecting  a  person  to 
answer  for  an  act  of  another  to  which  he  never 
expressly  or  impliedly  assented.  The  answer 
is  founded  upon  the  law  merchant.  By  enter- 
ing into  the  partnership,  each  reposes  con- 
fidence in  the  other,  and  constitutes  him  a  gen- 
eral agent  as  to  all  the  partnership  concerns; 
and  the  inconvenience  to  commerce,  if  it  were 
necessary  that  the  actual  consent  of  each  part- 
ner should  be  obtained,  or  that  it  should  be  as- 
certained that  the  transaction  was  for  the  ben- 
efit of  the  firm  in  the  ordinary  transaction  of 
their  business,  suggested  the  rule,  that  the  act 
of  one,  when  it  has  the  appearance  of  being  on 
behalf  of  the  firm,  is  considered  the  act  of  the 
rest;  and  whenever  a  bill  is  drawn,  accepted  or 
indorsed  by  one  of  several  partners  on  behalf 
of  the  firm  during  its  continuance,  which 
comes  into  the  hands  of  a  bonafide  holder,  the 
partners  are  liable  to  him,  though  in  truth  one 
partner  only  negotiated  the  bill  for  his  own 
benefit,  without  the  consent  of  the  copartners. 
Swan  v.  Steele,  7  East,  210;  Chit.  Bills,  30. 

*There  appears  never  to  have  been  a  [*  1 39 
doubt  in  England  or  in  this  State,  in  any  of  the 
cases,  but  that  all  the  partners  are  bound,  un- 
less the  bona  fides  can  be  impeached.  What 
shall  amount  to  an  impeachment  is  oftentimes 
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a  debatable  question,  and  in  England  seems  to 
rest  very  much  upon  the  circumstances  of  the 
case.  There  is  more  uniformity  and  precision 
in  the  application  of  the  rule  here.  It  is,  un- 
doubtedly, the  practice  of  mercantile  firms  to 
indorse  the  bank  paper  of  each  other  by  the 
hand  of  any  one  of  the  members.  Upon  a  strict 
application  of  the  rule  in  this  court,  and  upont 
some  of  the  cases  in  England,  such  paper' 
would  not  bind  the  firm,  if  the  bank  had  knowl- 
edge of  the  facts.  It  is  not  within  the  purpose 
and  business  of  a  mercantile  firm  to  indorse 
paper  for  their  neighbors.  Such  business  is 
not  within  the  contemplation  of  the  partner- 
ship and,  therefore,  no  authority  is  to  be  im- 
Slied  or  attached  to  any  one  of  the  members, 
t  might  well  alarm  the  mercantile  community 
to  lay  down  the  position  that  the  partnership 
indorsement  of  accommodation  paper  by  one 
of  the  firm,  for  any  person  that  might  ask  him, 
would  be  binding  upon  all,  whether  the  holder 
knew  the  facts  or  not.  Even  the  authority  of 
one  partner  to  sign  bills  and  notes  for  the  firm 
when  interested,  is  only  implied,  and  may  be 
rebutted  by  notice.  Chit.  Bills,  33.  It  would 
be  a  strange  implication  of  authority,  where 
the  firm  had  no  interest.  But  if  it  should  ap- 
pear that  a  house  was  in  the  habit  of  indorsing 
at  the  bank  or  elsewhere  for  another,  such  gen- 
eral course  of  dealing  would  be  sufficient  evi- 
dence of  authority  from  all  the  members  of  the 
firm,  and  such  use  of  it  by  one  would  bind  all. 
Duncan  v.  Lowndes,  3  Camp.,  478.  The  au- 
thority would  not  flow  from  the  partnership, 
but  from  facts  and  considerations  independent- 
ly of  it. 

To  return  from  this  digression  to  the  case  be- 
fore us,  we  have  already  said  the  plaintiff 
could  not  recover,  on  the  ground  that  he  was 
a  bonafide  indorser  for  the  firm,  and  have  stated 
the  grounds  upon  which  he  was  not  to  be 
viewed  in  that  light.  It  is,  however,  contended 
by  him  that  there  is  evidence  of  assent  by 
Johnson,  either  express  or  implied.  We  have 
seen  nothing  like  express  assent,  but  we  can- 
not say  that  the  jury  erred  in  implying  assent 
14O*]  from  the  facts  and  circumstances  *of 
the  case.  Williams'  course  of  business,  and 
which  appeared  upon  the  books  of  the  firm, 
to  which  Johnson  had  access,  was  to  pay  his  pri- 
vate debts  out  of  the  proceeds  of  the  firm.  This, 
indeed,  must  have  been  expected,  because  he 
brought  into  it  all  his  old  stock  on  hand,  and 
debts  due  to  him  as  fast  as  collected.  Johnson 
put  in  nothing.  It  further  appears  that,  in  a 
few  instances,  the  paper  of  the  firm  was  given 
for  his  private  liabilities,  under  circumstances 
that  might  justify  the  inference  of  knowledge 
on  the  part  of  Johnson.  There  is  also  evidence 
that  during  a  part  of  the  period  of  the  partner- 
ship, Johnson  was  in  constant  attendance  at 
the  store,  participating  in  the  business  of  it. 
Ld.  Eldon,  in  Ex  parte  Bonbomis,  says,  in  many 
cases  of  partnership  and  different  private  con- 
cerns, it  is  frequently  necessary,  for  the  salva- 
tion of  the  partnership,  that  the  private  de- 
mand of  one  partner  should  be  satisfied  at  the 
moment;  for  the  ruin  of  one  partner  would 
spread  to  the  others,  who  would  rather  let  him 
liberate  himself  by  dealing  with  the  firm.  We 
should  be  unwilling  to  give  this  consideration 
alone  any  particular  weight,  because  it  tends 
to  the  conclusion  of  a  general  liability  of  the 
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firm  in  all  cases  when  used  by  one  of  the  mem- 
bers. It  is,  however,  a  sound  observation,  and 
worthy  of  consideration,  when  we  are  endeav- 
oring to  ascertain  from  the  course  of  dealing 
and  practice  of  the  firm,  known  to  all  the  mem- 
bers, whether  an  implied  assent  may  be  in- 
ferred. The  act  of  Williams,  in  using  the 
name  of  the  firm  on  this  paper,  to  secure  his 
private  debt,  is  the  exercise  of  an  authority 
very  little  beyond  that  of  paying  like  debts  out 
of  the  proceeds  of  the  store,  of  which  fact  the 
copartner  was  fully  advised,  and  to  which  he 
must  be  deemed  to  have  consented. 
New  trial  denied. 

Indorser— When  chargeable  with  notice.  Cited  in 
—2  Abb.  App.  Dec.,  116  ;  3  Trans.  App.,  220 ;  11  Barb  , 
314;  6  Abb.,  N.  S.,  346;  7  Daly,  371,  372;  37  Cal.,  120; 
18  Am  Rep.,  196  (31  Mich.,  378). 

Partners/lip— Liability  of  firm  for  act*  of  one  part- 
ner infirmname.  Distinguished— 19  Barb.,  329. 

Cited  in— 15  Wend.,  366 : 18  Wend..  482 ;  4  Hill,  261 ; 
13  N.  Y.,  315  ;  14  N.  Y.,  628  ;  15  N.  Y.,  580  ;  16  N.  Y., 
1&5,  138 ;  26  N.  Y,,  508  :  48  N.  Y.,  621 ;  2  Abb.  App., 
116;  3  Trans.  App.,  220;  21  Hun,  182;  6  Abb.  N.  S., 
346 ;  45  Super.,  100  ;  7  Daly.  371,  372 ;  8  W.  Dig.,  69  ;  10 
Kan.,  461. 
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Sales — Acceptance  of  Draft  in  Firm  Name  — 
Whether  Firm  is  Bound. 

Where,  on  the  purchase  of  goods,  the  purchaser 
gives  his  draft,  accepted  by  a  mercantile  firm, which 
acceptance  is  procured  for  the  express  purpose,  the 
vendor  is  not  entitled  to  maintain  an  action  upon 
the  acceptance  against  all  the  members  of  the  firm, 
unless  he  shows  their  knowledge  of  or  consent  to 
the  giving  of  the  acceptance. 

Citations— 2  Cai.,  246 ;  2  Johns.,  300 ;  4  Johns.,  251 ; 
16  Johns.,  38 ;  19  Johns.,  154 ;  1  Wend.,  529 ;  3  Wend., 
415 ;  6  Wend.,  615 ;  7  Wend.,  158,  309 ;  13  East,  175. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Nov..  1832,   before  the 
Hon.  Charles  H.  Ruggles,  one  of  the  Circuit 
Judges, 

The  suit  was  brought  upon  the  acceptance 
of  a  draft,  drawn  by  one  S.  D.  Flagg  upon  the 
defendants,  bearing  date  Dec.  24,  1831,  for  the 
sum  of  $207,  payable  4  months  after  date.  The 
acceptance  was  in  the  handwriting  of  Will- 
iams, in  the  partnership  name  of  Denison 
Williams  &  Co.,  under  which  name  the  de- 
fendants transacted  business  as  partners.  John- 
son, who  alone  defended  this  suit,  proved  that 
the  partnership  which  existed  between  him  and 
Williams  commenced  in  Sep.,  1831.  and  that 
early  in  Jan.,  1832,  he  filed  a  bill  in  chancery 
for  the  dissolution  of  the  same,  and  that  one 
W.  M'Intire  was  appointed  receiver.  M'Intiro 
testified  that  the  plaintiff  called  upon  him  for 
payment  of  the  draft,  and  told  him  that  he  had 
taken  it  for  goods  sold  in  good  faith  to  Flagg, 
the  drawer,  for  Flagg's  own  account.  He  fur- 
ther testified,  that  from  the  books  of  the  firm 


NOTE.— Part  nership— Power  of  individual  partners 
to  bind  the  firm. 

One  partner  cannot  bind  the  firm  on  a  note  given 
by  him  for  his  individual  debt.  See  Mercein  v.  An- 
drews, 10  Wend.,  461,  note. 

See,  generally,  Gausevoort  v.  Williams,  ante,  p. 
133.  notes  cited. 

Notice  to  holder  that  note  by  an  individual  partner 
in  the  firm  name  was  made  outside  of  the  partnership 
business-  What  amounts  to.  See  Wilson  v.  Williams, 
post,  p.  146,  note. 
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of  Denison  Williams  &  Co.,  it  appeared  that 
Flagg  was  their  clerk  from  Sep.  16  to  Dec.  27, 
1831;  that  the  firm  owed  Flagg  nothing,  but, 
on  the  contrary,  he  was  their  debtor,  having 
teen  overpaid.  A.  Guiteau,  the  salesman  and 
clerk  of  the  plaintiff,  then  testified  that.  Flagg 
called  at  the  store  of  the  plaintiff  to  purchase 
hats,  examined  them  and  agreed  with  the  wit- 
ness upon  the  price  to  be  paid  for  them.  Flagg 
.asked  him  whether  ha  would  take  Denison 
Williams  &  Co's  acceptance;  to  which  he  an- 
.swered  that  the  plaintiff  was  sick,  but  that 
with  his  approbation  he  should  have  the  goods. 
He  saw  the  plaintiff,  and  told  him  that  Flagg 
•would  give  Denison  Williams  &  Co's  accept- 
142*J  ance  for  the  hats,  and  *the  plaintiff  di- 
rected him  to  let  Flag?  have  the  hats.  A  bill 
was  accordingly  made  out,  charging  the  goods 
to  Flagg,  to  whom  they  were  delivered,  and 
the  draft,  with  the  acceptance  indorsed  there- 
on, taken  in  payment.  The  witness  further 
testified  that  he  had  not,  nor  had  the  plaintiff 
to  his  knowledge  or  belief,  any  knowledge  or 
reason  to  suspect  that  there  was  anything 
wrong  or  improper  about  the  acceptance,  or 
that  it  was  given  improperly  to  Flagg.  He  fur- 
ther slated  that  the  goods  were  parted  with  on 
the  faith  of  Johnson's  name  It  also  appeared 
from  the  testimony  of  the  receiver,  that  Dec. 
•27,  1831,  the  firm  of  Denison  Williams  &  Co. 
intrusted  Flagg  with  goods  to  sell  for  them  to 
the  amount  of  between  $1,700  and  $1,800.  The 
•evidence  being  closed,  the  judge  observed  that 
there  appeared  to  be  no  dispute  about  the 
iacts;  that  he  would  charge  the  jury  that  they 
must  find  for  the  plaintiff;  that  there  was  noth- 
ing in  the  testimony  throwing  upon  the  plaint- 
iff the  necessity  of  proving  the  knowledge  or 
consent  of  the  defendant  Johnson  to  the  giv- 
ing of  the  acceptance.  He  further  added  that, 
had  the  defendants  shown  that  the  acceptance 
was  given  by  Williams  for  his  individual  debt, 
it  would  not  have  strengthened  his  case,  un- 
less the  jury  found  that  the  plaintiff  knew  that 
the  acceptance  was  given  by  Williams  for  his 
individual  debt,  and  took  it  with  such  knowl- 
edge. He  told  the  counsel  for  the  defendant 
he  might  go  to  the  jury  on  that  point.although 
it  appeared  to  him  that  there  was  no  evidence 
from  which  such  knowledge  on  the  part  of  the 
plaintiff  could  be  fairly  inferred.  The  coun- 
sel declined  to  address  the  jury  upon  that 
point, and  excepted  to  the  decision  of  the  judge. 
The  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiff  for  the  amount 
of  the  draft  and  the  interest  thereof.  The  de- 
fendant applied  for  a  new  trial. 

Mr,  S.  P.  Staples,  for  defendant,  insisted 
that  a  note  made  or  indorsed,  or  a  draft  drawn 
or  accepted  by  one  member  of  a  firm  in  the 
partnership  name  as  security  for  the  debt  of  a 
third  person,  is  not  binding  in  the  hands  of 
the  party  taking  it  as  a  security,  upon  the  other 
member  of  the  firm,  unless  his  assent  to  be  so 
bound  is  shown.  Foot  v.  Sabin,  19  Johns.,  154; 
Lawrtyv.  Burr,l  Wend., 529-531;  Bk.v.Bowen, 
143*]*7/d., 159;  Boyd,  v.  Plumb,  M,310.  It 
lies  on  the  holder  of  the  papnr  so  taken  to  show 
this  assent.  Dob  v.  Halsey,  16  Johns.,  34,  88; 
William*  v.  Walbridge,  3  Wend.,  415.  Under 
the  circumstances  of  this  case,  Joyce,  the  hold- 
er, having  sold  goods  to  Flagg,  the  drawer  of 
the  draft  in  question,  and  taken  the  acceptance 
WEND  14. 


of  Denison  Williams,  one  of  the  firm  of  Deni- 
son Williams  &  Co.  as  security  for  the  debt  of 
Flagg,  the  judge  erred  in  instructing  the  jury 
"that  there  was  nothing  in  the  testimony 
throwing  upon  the  plaintiff  Joyce  the  necessi- 
ty of  proving  the  knowledge  or  consent  of 
Johnson  to  the  giving  of  this  acceptance." 

Mr.  I.  L.  Wendell,  for  the  plaintiff.  The 
plaintiff  being  the  bonafide  holder  of  the  ac- 
ceptance, having  received  it  in  the  usual  course 
of  trade,  and  paid  a  present  consideration  for 
it,  is  entitled  to  recover  against  all  the  members 
of  the  firm.  The  holder  of  negotiable  paper, 
given  by  a  firm,  is  not  bound  to  show  the  as- 
sent of  all  the  members  of  the  firm,  only  when 
he  has  taken  such  paper  from  one  of  the  mem- 
bers of  the  firm  with  knowledge  (or  under  cir- 
cumstances from  which  knowledge  may  be  in- 
ferred) that  the  paper  is  given  without  the 
assent  of  the  other  members  of  the  firm — as 
when  taken  for  the  individual  debt  of  one  part- 
ner; or  for  a  matter  not  relating  to  the  business 
of  the  firm,  and  that  known  to  the  party  tak- 
ing it ;  or  as  security  for  the  debt  of  a  third 
person.  There  is  no  evidence  in  this  case  that 
the  acceptance  was  the  unauthorized  act  of  one 
of  the  members  of  the  firm,  for  his  individual 
benefit,  or  as  surety  for  another ;  on  the  con- 
trary, it  purported  to  be  the  act  of  the  firm, 
and  the  fair  presumption  is  that  it  was  for  the 
benefit  of  the  firm.  Even  if  it  had  been  shown 
(which  it  has  not)  that  there  was  an  abuse  of 
confidence,  and  an  intention  on  the  part  of 
Williams  to  defraud  his  partner,  such  miscon- 
duct cannot  affect  the  plaintiff,  as  there  is  no 
evidence  of  knowledge,  collusion  or  privity  on 
his  part. 

*Bytlte  Court,  Sutherland,  J.  The  [*144 
learned  judge  who  tried  the  cause  decided  that 
there  was  nothing  in  the  testimony  throwing 
upon  the  plaintiff  the  necessity  of  proving  the 
knowledge  or  consent  of  the  defendant  John- 
son to  the  giving  of  the  acceptance  on  which 
the  suit  was  brought.  In  this  opinion  I  think 
he  erred.  What  were  the  leading  facts  in  the 
case,  as  testified  to  by  Guiteau,  the  plaintiff's 
clerk?  He  stated  that  he  was  clerk  and  sales- 
man to  the  plaintiff,  when  the  acceptance  on 
which  the  suit  is  brought  was  taken;  that  Sam- 
uel D.  Flagg,  the  drawer,  called  at  plaintiff's 
store  to  purchase  hats.  He  looked  at  the  hats, 
and  he  and  witness  agreed  upon  the  price;  that 
Flagg  then  inquired  whether  he  would  take 
Denison  Williams  &  Co.'s  acceptance  for  the 
amount.  After  consultation  with  the  plaintiff 
Joyce,  who  was  sick  and  not  in  the  store,  wit- 
ness agreed  to  take  it;  that  the  goods  were  ac- 
cordingly turned  out  to  Flagg,  and  the  draft 
taken  by  the  witness  from  Flagg,  accepted  as 
it  now  is — and  that  it  was  all  one  transaction. 
That  the  sale  was  made  to  Flagg  and  the  bill 
was  made  out  to  him,  and  receipted  as  paid  by 
the  draft.  They  had  never  before  sold  any 
goods  to  Flagg.  That  these  goods  were  sold 
and  delivered  on  the  faith  of  Denison  Williams 
&  Co.'s  acceptance.  Flagg  had  no  funds  in  the 
hands  of  Denison  Williams  &  Co.  when  the 
draft  was  accepted,  but  was.  indebted  to  them 
in  a  small  amount.  The  acceptance  is  in  the 
handwriting  of  Denison  Williams.  The  draft 
was  not  entered  in  their  books,  and  the  firm 
had  no  interest  in  or  connection  with  the  trans- 
action other  than  the  bare  act  of  acceptance  by 
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Williams,  one  of  the  firm.  The  plaintiff,  Joyce, 
then,  when  he  took  this  acceptance,  knew  that 
it  was  not  given  for  a  partnership  debt  of  Deni- 
son  Williams  &  Co. ,  but  as  security  for  the  debt 
of  Flagg,  a  third  person.  It  was  not  a  pre  ex- 
isting security  in  the  hands  of  Flagg,  but  it  was 
drawn  and  accepted  for  the  precise  amount  of 
his  debt  to  the  plaintiff.  It  stands  _upon  the 


same 
given 


footing  in  principle,  as  though  Flagg  had 
his  note  for  the  goods,  and  Denison  Will- 
iams had  subscribed  the  copartnership  name 
of  Denison  Williams  &  Co.  to  it  as  sureties;  or 
as  though  Denison  Williams  himself  had  made 
145*]  the  purchase  on  his  own  individual  *ac- 
count  (the  plaintiff  so  understanding  the  fact 
at  the  time),  and  had  given  a  note  or  accepted 
a  draft  for  the  amount  in  the  partnership  name. 
It  has  been  repeatedly  decided  in  this  court, 
that  in  either  of  those  cases  the  other  partners 
would  not  be  bound,  unless  they  had  been  pre- 
viously consulted  and  assented  to  the  transac- 
tion; and  that  the  burden  of  proving  such  as- 
sent rested  upon  the  plaintiff.  2  Cai.,  246  ;  2 
Johns.,  300;  4  Id.,  251;  16  Id.,  38;  Foot  v.  8a- 
bin,  19  Id.,  154;  Lavertyv.  Burr,  1  Wend.,  529; 
Williams  v.  Walbridge,  3  Id.,  415;  Valletta.  Par- 
ker, 6  Id.,  615;  Bk.  v.  Bowen,  7  Id.,  158;  Boyd 
v.  Plumb,  Id.,  309. 

In  England,  the  signature  of  the  firm,  though 
made  by  one  of  the  partners  for  his  own  indi- 
vidual debt,  is  prima  facie  evidence  that  all  as- 
sented to  it;  and  the  other  partners  will  be 
bound,  unless  they  show  that  it  was  done  with- 
out their  knowledge  or  consent.  Ridley  v.  Tay- 
lor, 13  East,  175.  With  us,  when  it  is  shown 
that  the  party  taking  the  paper  of  the  firm  knew 
that  it  was  not  given  for  a  partnership  debt  or 
transaction,  he  cannot  recover  without  proving 
that  all  assented  to  it.  The  rule  is  established, 
and  it  is  unnecessary  to  go  into  a  review  of  the 
cases.  They  appear  to  be  precisely  applicable 
to  this  case.  It  was  incumbent  upon  the  plaint- 
iff to  show  the  knowledge  or  consent  of  John- 
son to  the  giving  of  this  acceptance.  Without 
such  proof  Johnson  is  not  liable. 

New  trial  granted. 

Explained— 18  Wend.,  486. 

Cited  in-18  Wend.,  477:  14  N.  Y.,  628;  16  N.  Y.,  135, 
136;  26  N.  Y.,508;  2  Abb.  App.  Dec.,  116;  3  Trans. 
App.,  220 ;  21  Hun,  182 ;  7  Barb.,  151 :  15  Barb.,  516 ;  6 
Abb.  N.  S.,  346  :  9  Bos..  445 :  7  Daly,  372. 
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WILLIAMS  &  JOHNSON.1 

Partnership — Where  one  Partner  Indorses  Note, 
Given  in  Payment  for  Goods  Bougld,  in  Name 

1.— In  consequence  of  the  discussion,  in  the  opin- 
ion delivered  in  the  case  of  Gansevoort  v.  Williams, 
ante,  p.  133,  of  the  question  of  the  liability  of  part- 
ners, where  the  partnership  name  is  affixed  to  ne- 
gotiable paper  by  one  of  the  members  of  a  firm,  and 
other  members  of  the  firm  seek  to  avoid  responsi- 
bility on  the  ground  of  want  of  knowledge  of  or 
assent  to  the  transaction,  or  that  the  partnership 
name  was  pledged  in  a  matter  not  relating  to  the 


of  Firm,  tlie  other  Partners  are  not  Bound — 
Evidence  of  Subsequent  Assent  must  be  Strong- 
— Indorsers  are  mere  Sureties — Notice — Fraud 
— Not  a  Question  of— Practice — Nonsuit — 
New  Trial. 

Where  goods  are  bought  and  a  note  in  the  name  of 
a  firm  as  indorsersis  given  in  payment,  the  partners- 
not  privy  to  the  transaction  are  not  bound ;  the 
partner  using  the  name  of  the  firm  not  having  au- 
thority in  such  case  to  bind  his  copartners. 

The  indorsement  in  such  case  is  not  within  the 
course  of  the  partnership  business;  the  indorsers. 
are  mere  sureties,  and  the  party  taking  the  paper  is 
chargeable  with  notice  that  the  indorsement  was. 
not  made  on  account  of  a  partnership  transaction. 

The  case  is  not  varied  by  the  facts  that  the  goods- 
were  parted  with  in  the  usual  course  of  trade,  and 
on  the  credit  of  the  indorsement. 

The  party  holding  the  paper  is  not  entitled  to  have 
a  jury  pass  upon  the  question  of  fraud  or  no  fraud 
in  the  transaction  ;  it  is  not  a  question  of  fraud,  but. 
of  contract,  viz. :  has  the  partner  not  concurring  in 
the  transaction  agreed  to  pay  the  note  ? 

Where  it  is  sought  to  charge  a  partner  of  a  firm 
with  the  payment  of  a  note  indorsed  in  the  name  of 
the  firm  by  a  copartner  in  a  matter  not  relating  to 
the  partnership  business,  on  the  ground  of  subse- 
quent assent,  the  evidence  must  be  strong  and  satis- 
factory :  slight  and  inconclusive  circumstances  will 
not  be  sufficient. 

A  new  trial  will  not  be  granted  where  the  plaintiff 
has  been  nonsuited,  although  there  was  some  evi- 
dence to  establish  the  case,  if  the  court  on  a  motion 
for  a  new  trial  are  satisfied,  that  the  evidence,  as- 
well  that  adduced  as  that  offered  and  rejected,  was 
not  sufficient  to  warrant  a  verdict  in  favor  of  the- 
plaintiff. 

Citations— 2  Cai.,  246 ;  2  Johns.,  300 ;  4  Johns.,  251 ; 
16  Johns.,  34  :  19  Johns.,  154 ;  1  Wend.,  529 ;  3  Wend., 
415;  6  Wend.,  436,  615;  7  Wend.,  158,  309;  11  Wend.,  75. 

THIS  was  an  action  of  assumpsit  tried  at  the 
N.  Y.  Circuit,  before  the  Hon.  Ogden  Ed- 
wards, one  of  the  Circuit  Judges. 

The  action  was  brought  against  the  defend- 
ants as  the  indorsers  of  three  promissory  notes- 
amounting  together  to  about  *$1, 900,  [*147 
bearing  date  Nov.  23,  1831,  payable  in  3,  4  and 
5  months.  The  notes  were  drawn  by  Joseph 
Denison, payable  to  the  defendants  by  the  name 
of  Denison  Williams  &  Co. ,  under  which  name 
the  defendants  transacted  business  as  fur  mer- 
chants. The  indorsement  of  the  notes  in  1  he- 
name  of  the  firm,  was  in  the  handwriting  of 
Williams,  one  of  the  members  of  the  firm. 
Protest  for  non-payment  and  due  notice  of  same 
were  admitted.  On  showing  these  facts  the 
plaintiffs  rested.  The  defendant,  Johnson, 
who  alone  appeared,  called  as  a  witness  Robert 
M.  Penoyer,  who  testified  that  the  notes  were 
taken  by  him  in  payment  for  a  quantity  of 
hemp  sold  by  him  to  Joseph  Denison,  the  maker 
of  the  notes.  The  hemp  was  consigned  to  him 
in  the  City  of  N.  Y.  by  the  plaintiffs,  who  re- 
sided in  Baltimore,  to  whom  he  remitted  the 
notes.  Denison  called  to  purchase  the  hemp 

business  of  the  firm,  the  reporter  has  been  induced 
to  insert  out  of  its  chronological  order  this  case  de- 
cided in  July,  1836,  because  it  fully  passes  upon  the 
question  discussed  in  the  case  above  referred  to ; 
and  for  the  same  reason,  and  because  alluded  to  in 
this  case.both  by  counsel  and  by  the  court,  he  ha» 
published,  ante,  p.  141,  the  case  of  Joyce  v.  The  Same 
defendants,  decided  in  May  Term,  1835. 


NOTE.— Partnership— Power  of  individual partners 
to  bind  the  firm. 

One  partner  cannot  bind  the  firm  on  a  note  given 
by  him  for  his  individual  debt.  See  Mercein  v.  An- 
drus,  10  Wend.,  461,  note. 

See,  generally,  Gansevoort  v.  Williams,  ante,  p. 
133,  notes  cited. 

Notice  to  holder  that  note  by  an  individual  partner 

568 


in  the  firm  name  was  made  outside  of  the  partnership- 
business— What,  amounts  to.  In  connection  with  the 
above  case  of  Wilson  v.  Williams,  see  Joyce  v.  Will- 
iams, ante,  p.  141 ;  Gansevoort  v.  Williams,  ante,  p. 
133;  Bank  of  Vergennes  v.  Cameron,  7  Barb.,  143; 
Austin  v.  Vandermark.  4  Hill,  259 ;  Elliott  v.  Dud- 
ley, 19  Barb.,  326;  Atlantic  State  Bk.  v.  Savery,  82 
N.  Y.,  291 ;  18  Hun,  36. 
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a  day  or  two  before  the  notes  were  given.  After 
agreeing  upon  the  price  and  terms  of  payment, 
he  told  Denison  he  might  have  the  hemp  for  a 
city  indorser.  Denison  said  he  would  give 
Denison  Williams  &  Co.  On  inquiry  he  was 
satisfied  with  their  credit,  and  told  Denison  he 
might  have  the  hemp.  Notes  were  then  pre- 
pared by  a  clerk  of  the  witness,  Denison  signed 
them,  and  the  clerk  took  them  to  Denison  Will- 
iams &  Co. ,  and  brought  them  back  with  their 
name  indorsed  upon  them,,  when,  and  not  be- 
fore, the  hemp  was  delivered  to  Denison.  Upon 
this  evidence  the  judge  ruled  that  the  plaint- 
iffs were  bound  to  show  the  assent  of  Johnson 
to  the  indorsement  of  the  notes  in  the  name  of 
the  firm  by  Williams.  The  plaintiff sexcepted 
to  the  decision,  and  then  went  into  evidence 
for  the  purpose  of  showing  facts  and  circum- 
stances to  warrant  the  presumption  that  John- 
son had  assented  to  the  indorsement  of  the 
notes.  Some  of  the  evidence  offered  by  the 
plaintiffs  with  that  view  was  rejected  by  the 
judge,  to  which  the  plaintiffs  also  excepted  ; 
but  inasmuch  as  this  court,  in  disposing  of  the 
motion  for  a  new  trial,  held  that  the  evidence 
adduced  and  offered  to  be  given  was  not  suf- 
ficient to  warrant  a  verdict  in  favor  of  the 
plaintiffs,  it  is  deemed  immaterial  to  state  it. 
The  judge,  on  the  proofs  being  closed,  non- 
suited the  plaintiffs.  A  motion  was  now  made 
that  the  nonsuit  be  set  aside,  and  that  a  new 
trial  be  granted. 

1 48*]  *Mr.  I.  L.  Wendell,  for  the  plaint- 
iffs, insisted  that  a  vendor  of  goods,  who  in  the 
usual  course  of  trade,  for  a  valuable  consider- 
ation takes  a  promissory  note  of  the  purchaser 
indorsed  by  a  mercantile  firm,  may  enforce 
payment  of  the  note  against  all  the  members 
of  the  firm,  unless  express  notice  is  brought 
home  to  him  that  the  indorsement  by  the  mem- 
ber of  the  firm  who  affixed  the  partnership 
name  was  an  unauthorized  act  done  in  fraud 
of  the  copartners;  or  it  be  shown  that  the  in- 
dorsement was  made  under  circumstances  from 
which  notice  may  be  implied.  He  insisted  that 
when  the  name  of  a  firm  appears  on  negotia- 
ble paper,  the  law  presumes  it  to  be  given  for 
a  partnership  debt,  or  in  a  matter  relating  to 
the  business  of  the  firm,  Vallett  v.  Parker,  6 
Wend.,  615;  and  consequently,  all  persons  into 
whose  hands  it  comes  have  a  right  so  to  con- 
sider it.  The  presumption,  however,  like  all 
other  presumptions,  he  admitted  might  be  re- 
butted by  proof  that  the  paper  was  not  given 
for  a  partnership  debt,  or  in  a  matter  relating 
to  the  business  of  the  firm;  but  in  such  case 
knowledge  of  that  fact  must  be  brought  home 
to  the -holder  of  the  paper.  Proof  that  the  in- 
dorsement of  the  name  of  a  firm  is  in  the  hand- 
writing of  one  of  the  partners,  does  not  de- 
stroy the  presumption,  because  in  all  cases  the 
indorsement  must  necessarily  be  in  the  hand- 
writing of  one  of  the  partners,  and  if  such 
proof  were  sufficient  to  rebut  the  legal  pre- 
sumption of  the  indorsement  being  the  act  of 
the  firm,  the  consequence  would  be  that  in  ev- 
ery case  the  holder  would  be  obliged  to  show 
the  assent  of  all,  or  that  the  credit  of  the  firm 
was  pledged  in  a  matter  relating  to  the  busi- 
ness of  the  firm.  To  discharge  the  other  part- 
ners there  must  be  proof  thaT  the  creation  of 
the  obligation  was  the  individual  act  of  the 
partner  affixing  the  partnership  name  in  a  mat 
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ter  unconnected  with  the  business  of  the  firm; 
and  that  the  party  accepting  the  paper  had  ex- 
press notice  of  the  facts,  or  circumstances  must 
be  shown  from  which  notice  maybe  implied: 
the  whole  resolving  itself  into  a  question  of 
bona  fides.  If  there  is  no  fraud  in  the  party 
receiving  the  paper,  all  the  members  of  the 
firm  are  bound.  Hopev.  Cunt,  cited  in  1  East, 
53;  Shirreffv.  Wilkies,  Id.,  48;  Swan  v.  Steele, 
7  Id.,  210:  Oulway  v.  Matthew,  10  Id.,  264; 
Ridley  v.  Taylor,  13  Id.,  175;  Arden  v.  S/iarpe 
*&  Gilson.  2  Esp.  N.  P.,  524;  Well*  v.  [*14» 
Marterman,  Id. .  731 ;  Baker  v.  CJiarlton,  Peake 
N.  P.  80;  Green  v.  Deakin,  2  Stark.,  307. 

The  law  on  this  subject  is  the  same  here  as 
in  England.  Thus  Ch.  J.  Spencer,  in  the  case 
of  Foot  v.  Sabin,  19  Johns.,  154,  where  one  of 
two  partners  had  signed  the  partnership  name 
to  a  note  as  sureties  for  a  third  person,  says, 
"the  creditor  is  aware  that  he  is  pledging  the 
partnership  responsibility  in  a  matter  in  no 
wise  connected  with  the  partnership  business, 
and  that  is  a  fraud  on  such  of  the  partners  as 
do  not  assent  expressly  that  the  firm  shall  be 
bound."  So  Mr.  J.  Marcy,  in  Dean  v.  Hewit, 
5  Wend.,  261,  says:  "The  court  will  not  in- 
quire into  the  right  of  the  holder  of  negotiable 
paper  to  maintain  a  suit  upon  it,  unless  cir- 
cumstances appear  showing  his  possession  to  be 
mala  fide."  See,  also,  Biownv.  Taber.5  Wend., 
566,  where  it  is  conceded  that  the  holder  is  en- 
titled to  recover  unless  he  knows  that  the  note 
was  put  into  circulation  fraudulently,  or  there 
are  circumstances  charging  him  with  notice. 
Mr.  J.  Nelson  also,  in  the  case  of  Gamevoort 
v.  Williams,  ante,  p.  138,  says:  "Prima  facie 
the  execution  of  the  bill  or  note  in  the  name  of 
the  firm  by  one  partner  binds  the  whole. 
The  burden,  therefore,  of  proving  a  presump- 
tive want  of  authority  and,  of  course  fraud  (for 
that  necessarily  follows),  lies  upon  the  copart- 
ner. We  hold  that  the  fact  of  the  paper  of 
the  firm  being  given  out  of  the  course  of  the 
partnership  business  by  one  member,  is  pre- 
sumptive evidence  of  want  of  authority  to  bind 
the  other  members  of  the  firm;  and  if  the  per- 
son taking  it  knows  the  fact  at  the  time,  he  is 
chargeable  with  notice  of  want  of  authority, 
and  guilty  of  concurring  in  an  attempted  fraud 
upon  the  other  partners."  There  formerly  was 
a  difference  in  the  law  as  beld  here  and  in  En- 
gland as  to  the  onm  probandi,  where  the  note 
of  a  firm  was  pledged  by  a  member  thereof  for 
his  individual  debt.  Here  the  separate  credit- 
or, who  had  obtained  the  partnership  paper 
for  the  private  debt  of  one  of  the  partners, was 
always  required  to  show  the  assent  of  the  whole 
firm  in  order  to  bind  them;  whilst  in  England 
it  was  held  that  the  burden  of  avoiding  the  se- 
curity rested  on  the  firm,  and  they  were  re- 
quired to  prove  that  the  act  was  covinous  on 
the  part  of  the  partner  for  whose  private  debt 
*the  paper  of  the  firm  was  given,  by  [*15O 
showing  that  it  was  done  without  the  knowl- 
edge, and  against  the  consent  of  the  other  part- 
ners, and  that  the  fact  was  known  to  the  sepa- 
rate creditor  when  he  took  the  paper  of  the 
firm.  13  East,  175;  16  Johns.,  38.  This  differ- 
ence no  longer  exists,  the  courts  in  England 
having  of  late  years  adopted  the  rule  as  it  al- 
ways prevailed  here.  But  although  the  differ- 
ence above  alluded  to  did  exist  as  to  the  law  on 
this  subject,  it  was  never  here  held  to  be  law, 
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that  the  holder  of  mercantile  paper  was  bound 
to  prove  the  assent  of  all  the  members  of  the 
firm,  until  after  it  was  proved  that  the  credit 
of  the  firm  had  been  covinously  pledged  by 
one  of  the  members  of  the  firm,  and  that  with 
the  knowledge,  either  express  or  implied,  of 
the  party  taking  the  paper. 

Mere  want  of  authority  in  the  partner  who 
pledges  the  partnership  name  in  a  matter  not 
relating  to  the  business  of  the  firm,  unaccom- 
panied by  notice  to  the  party  taking  the  paper, 
will  not  discharge  the  other  members.  This 
must  be  so,  or  the  want  of  authority  would  ex- 
onerate the  other  partners  from  the  payment 
of  the  note,  although  it  should  have  passed 
into  the  hands  of  an  innocent  indorsee — which 
cannot  be  pretended,  because  without  notice 
he  is  a  bonafide  holder  and  entitled  to  recover; 
and  if  the  first  taker  of  the  note  has  not  notice 
of  factsor  circumstances  renderinghim  a  party 
to  the  fraud,  he  stands  upon  the  same  footing 
as  an  indorsee  without  notice.  Where  a  note 
is  passed  without  authority,  or  fraudulently 
put  into  circulation,  or  even  stolen,  the  bona 
fide  holder,  who  has  obtained  it  in  the  ordinary 
course  of  trade  for  a  valuable  consideration, 
may  enforce  payment.  Miller  v.  Race,  \  Burr., 
452;  Grant  v.  Vaughan,  3  Id.,  1526;  Peacock  v. 
RJiodes,  Doug.,  633;  Woodhull  v.  Holmes,  10 
Johns.,  231;  Coddington  v.  Bay,  20  Id.,  637; 
Rosa  v.  Brotherson,  10  Wend.,  85;  Brown  v. 
Taber,  5  Id.,  566;  Smith  v.  Lusher,  5  Cow., 688, 

and v.  Lay  field,  1  Salk.,  292,  n.   by  Mr. 

Evans.  And  whether  the  party  taking  the  pa- 
per is  chargeable  with  notice,  and  thus  subject 
to  the  imputation  of  fraud  or  covin,  must  be 
submitted  to  a  jury.  Such  is  the  law  in  En- 
gland, as  appears  by  all  the  above  cases,  and 
so  it  was  held  in  this  court  in  the  case  of  Liv- 
ingston v.  Roosevelt,  4  Johns.,  251,  where  a  ver- 
151*]  diet  was  set  *aside,  and  the  court  di- 
rected the  question  of  notice  to  be  submitted 
1o  a  jury.  Testing  this  case  by  these  principles, 
the  plaintiffs  are  entitled  to  recover.  The  notes 
were  taken  in  the  usual  course  of  trade,  for  a 
"valuable  consideration  passing  at  the  time,  the 
plaintiffs  parting  with  their  property  expressly 
on  the  credit  of  the  indorsers.  They  had  no 
knowledge,  nor  are  there  any  circumstances 
from  which  knowledge  may  be  inferred,  that 
the  indorsements  were  made  out  of  the  course 
of  the  proper  business  of  the  firm;  it  was  not 
the  duty  of  the  plaintiffs  to  inquire  into  the 
state  of  the  accounts  between  the  defendants 
and  Denison  the  purchaser  of  the  hemp,  to  as- 
certain whether  the  indorsements  were  con- 
nected with  the  proper  business  of  the  firm. 
Seeing  the  name  of  the  firm  upon  the  notes, the 
plaintiffs  were  authorized  to  presume,  as  the 
law  presumes,  that  the  indorsements  were  the 
acts  of  the  firm,  and  connected  with  the  prop- 
er business  of  the  firm.  They  had  no  notice, 
nor  are  there  any  circumstances  from  which 
notice  may  be  inferred,  that  the  indorsements 
were  the  individual  acts  of  one  partner,  as  con- 
tradistinguished from  the  acts  of  the  firm;  that 
is,  that  the  plaintiffs  knew  that  one  partner 
was  pledging  the  partnership  name  in  a  matter 
to  which  the  other  partner  would  not  have  con- 
sented had  he  known  of  the  transaction.  Nor 
does  it  appear  that  the  plaintiffs  even  knew 
•which  of  the  defendants  affixed  the  partner- 
ship name.  But  if  it  be  conceded  that  the  agent 
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of  the  plaintiffs  knew  that  the  indorsements 
were  made  by  Williams  and  not  by  Johnson, 
there  is  no  fact  or  circumstance  from  which  it 
can  be  inferred  that  the  plaintiffs,  their  con- 
signee, or  the  clerk  who  took  the  notes  for  in- 
dorsement to  the  counting-house  of  the  defend- 
ants, knew  that  Williams,  in  making  the  in- 
dorsements, was  acting  in  his  individual  ca- 
pacity, pledging  the  credit  of  the  firm,  with- 
out the  knowledge,  against  the  consent,  or  in 
fraud  of  his  copartner  Johnson. 

It  was  further  insisted  in  support  of  the  mo- 
tion for  a  new  trial,  that  the  positions  contend- 
ed for  on  behalf  of  the  plaintiffs  were  not  only 
fully  supported  by  the  English  cases,  but  were 
in  conformity  to  the  received  law  and  usage  of 
merchants  in  this  country,  and  not  in  conflict 
with  the  decisions  of  this  court.  Thus  it  was 
urged  that  though  the  plaintiff  failed  to  re- 
cover in  the  case  of  Livingston  v.  Hastie,,  2  Cai. , 
246,  he  so  failed  *because  the  partner  [*152 
ship  note  was  taken  for  the  individual  debt  of 
one  of  the  partners.  The  same  doctrine  pre- 
vailed in  the  cases  of  Laming  v.  Gaine,Z  Johns. , 
300  ;  Livingston  v.  Roosevelt,  4  Id.,  251,  and 
Dob  v.  Halsey,  \QId.,  34.  So  the  plaintiff  failed 
to  recover  in  the  case  of  Foot  v.  Sabin,lQ  Johns. , 
154,  because  the  creditor  had  accepted  the 
partnership  responsibility  pledged  by  an  indi- 
vidual member  of  a  firm,  in  a  matter  not  relat- 
ing to  the  business  of  the  firm,  viz. :  as  security 
for  the  debt  of  a  third  person,  and  that  known 
to  the  creditor  at  the  time  of  receiving  the  se- 
curity. The  same  doctrine  was  held  in  the 
cases  of  Laverty  v.  Burr,  1  Wend.,  529  ;  Will- 
iams v.  Walbridge,  3  Id.,  415,  and  Boyd  v. 
Plumb,  7  Id.,  309.  In  the  last  cited  case  the 
true  rule  on  this  subject  is  laid  down  by  Mr. 
J.  Nelson,  viz.:  that  "  the  obligation  of  all  the 
members  of  the  firm  depends  upon  the  fact  of 
the  want  of  knowledge  on  the  part  of  the  per- 
son receiving  the  security,  that  it  was  given  in 
a  matter  unconnected  with  the  partnership 
business."  The  rule  of  law  prevailing  in  the 
latter  class  of  cases  above  referred  to,  does  not 
control  the  case  now  before  the  court;  the  in- 
dorsements of  the  defendants  were  not  given 
as  security  for  the  debt  of  Denison.  The  obli- 
gation assumed  by  the  indorsements  was  an 
original  obligation,  on  the  faith  and  credit  of 
which  alone  the  plaintiffs  parted  with  their 
goods.  It  was  an  ordinary  mercantile  trans- 
action, where  the  plaintiffs  sold  their  goods 
provided  the  purchaser  could  give  them  a  good 
city  indorser,  or,  in  other  words,  approved 
paper.  Surely  this  was  not  pledging  the  credit 
of  the  partnership  as  security  for  the  debt  of  a 
third  person,  as  in  the  cases  above  referred  to; 
for  in  those  cases,  the  credit  of  the  firm  was 
pledged  for  pre  existing  debts.  It  cannot  be 
denied  that  it  is  competent  to  a  mercantile  firm 
to  indorse  the  paper  of  others,  and  that  their 
indorsements,  when  made,  must  necessarily  be 
in  the  handwriting  of  one  of  the  members  of 
the  firm;  nor  can  it  be  denied  that  when  the 
signature  of  a  firm  is  found  to  a  note,  the  pre- 
sumption of  law  is,  that  it  was  given  for  a 
partnership  debt,  or  in  a  matter  relating  to  the 
business  of  the  firm.  Vallett  v.  Parker,  6 
Wend.,  615.  If  this  be  so,  then  the  plaintiffs 
in  this  case  are  bonafide  holders  of  the  notes  ; 
the}7  received  them  in  the  usual  course  of  trade, 
*f or  a  valuable  consideration,  parting  [*lo3 
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•with  their  property  expressly  on  the  credit  of 
the  indorsements.  They  did  not  know  that  the 
party  affixing  the  partnership  name  had  no 
right  to  pledge  the  credit  of  the  firm  in  that 
particular  transaction,  or  that  he  indorsed  the 
notes  for  the  accommodation  of  Deuison,  with- 
out the  concurrence  of  his  partner,  or  that  the 
indorsements  were  made  in  a  matter  unconnect- 
ed with  the  business  of  the  firm,  or  that  he  was 
committing  a  fraud  upon  his  partner.  Nor 
were  there  any  circumstances  putting  the  plaint- 
iffs upon  inquiry,  or  requiring  caution  in  the 
taking  the  indorsements.  It  was  an  ordinary 
mercantile  transaction,  fair,  open  and  above 
suspicion.  If  the  plaintiffs  in  this  case  cannot 
recover,  the  value  of  the  paper  of  a  mercantile 
firm  for  all  commercial  purposes  is  effectually 
destroyed;  for  the  principle  will  be  established 
that  the  negotiable  paper  of  a  mercantile  firm 
-cannot  be  enforced  against  the  firm,  without 
showing  affirmatively  that  the  partnership 
name  was  affixed  by  one  member  with  the  con- 
currence of  the  copartners,  or  that  the  credit  of 
the  firm  was  pledged  in  the  proper  business  of 
the  firm;  which  it  is  boldly  affirmed  never  as 
jet,  was  required,  until  the  presumption  of  law 
that  the  partnership  name  affixed  to  negotiable 
paper  is  the  act  of  all  the  partners  was  first  re- 
butted by  proof  that  the  credit  of  the  firm  was 
covinously  pledged  by  an  individual  member, 
and  that  known  to  the  party  taking  the  paper. 

The  counsel  for  the  plaintiffs  conceded  that 
there  are  two  cases  in  this  court  which  seem 
to  hold  a  doctrine  different  from  that  for  which 
lie  contended,  viz. :  Bk.  v.  Bowen,  1  Wend. ,  158, 
and  Joyce  v.  Williams,  ante,  p.  141.  In  the  first 
of  these  cases,  one  of  two  partners  affixed  the 
partnership  name,  as  drawers,  to  a  note  of  one 
Bowen,  to  enable  him  to  obtain  a  loan  of  mon- 
ey from  the  plaintiffs;  and  it  was  held  that  the 
other  partner  was  not  liable.  It  is  manifest 
from  the  charge  to  the  jury,  that  all  the  facts 
which  transpired  on  the  trial  of  that  cause  can- 
not have  been  incorporated  in  the  case  present- 
ed to  this  court,  and  that  there  must  have  been 
proof  going  to  show  that  the  partnership  name 
had  been  pledged  by  one  partner,  without  the 
knowledge  or  consent  of  the  other,  and  that 
154*]  known  to  the  bank.  [Mr.  *,T.  Nelson 
interrupting  the  counsel,  remarked,  "Undoubt- 
edly there  must  have  been  such  evidence."] 
The  counsel  continued,  that  no  doubt  such  evi- 
dence must  have  been  given,  because  the  cir- 
cuit judge  charged  the  jury ,  that  if  they  should 
be  of  opinion  that  the  partnership  name  of 
Aldrich  &  Searle  was  subscribed  by  Aldrich, 
without  the  knowledge  or  consent  of  Searle, 
as  surety  for  Bowen,  they  must  find  for  the  de- 
fendants, when  without  such  evidence  the 
judge  would  not  have  submitted  the  question 
of  assent  to  the  jury;  for  upon  the  mere  fact 
that  the  partnership  name  was  affixed  by  one 
partner,  the  jury  could  not  have  passed  upon 
the  question  of  the  assent  of  the  other.  If  this 
were  so,  and  there  was  evidence  of  the  want 
of  knowledge  or  assent,  either  express  or  im- 
plied, this  case  forms  no  exception  to  the  gen- 
eral rule  governing  cases  of  this  kind;  but  if 
otherwise,  it  is  at  war  with  the  whole  current 
of  decisions  as  well  in  this  country  as  in  En- 
gland. 

The  other  case,  that  of  Joyce  v.  These  Sam* 
Defendants,  was  an  action  upon  an  acceptance 
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given  by  the  defendants,  upon  a  draft  of  one 
Flagg,  for  goods  purchased  of  the  plaintiff. 
The  goods  were  parted  with  on  the  faith  of  the 
acceptance.  In  that  case  as  in  this,  the  partner- 
ship name  was  affixed  by  Williams,  and  it  was 
proved  that  the  plaintiff  had  not  any  knowl- 
edge or  reason  to  suspect  that  there  was  any- 
thing wrong  about  the  acceptance,  or  that 
it  had  been  improperly  given.  Notwithstand- 
ing which,  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  that  case  viewed 
the  acceptance  as  a  mere  security  for  the  debt 
of  a  third  person,  instead  of  an  original  obliga- 
tion, on  the  strength  of  which  alone  the  plaint- 
iff parted  with  his  goods.  The  cases  cited  by 
the  learned  judge,  to  support  the  position  that 
this  was  a  mere  pledging  of  the  partnership 
credit  as  security  for  the  debt  of  a  third  per- 
son, do  not  uphold  him,  as  in  those  cases  the 
partnership  credit  was  pledged  either  for  the 
individual  debt  of  the  partner,  or  for  pre-ex- 
isting debts,  and  that  known  to  the  party  tak- 
ing the  paper.  Besides,  throughout  the  whole 
opinion  the  learned  judge  assumed  that  the 
plaintiff  knew  that  the  acceptance  was  the  in- 
dividual act  of  one  partner  without  the  con- 
currence of  his  copartner,  in  a  matter  uncon- 
nected with  the  business  of  the  firm,  and  that 
known  to  the  plaintiff,  although  there  was  not 
an  iota  of  evidence  *that  the  indorse-  [*155 
ments  were  made  without  the  concurrence  or 
knowledge  of  Johnson,  or  against  his  consent, 
or  that  the  indorsements  were  unconnected 
with  the  business  of  the  firm — it  not  being  even 
shown  that  .Joyce  knew  which  of  the  partners 
affixed  the  partnership  name;  but  on  the  con- 
trary it  was  expressly  proved  that  he  had  no 
knowledge  or  reason  to  believe  that  there  was 
anything  wrong,  or  in  other  words,  covinous, 
in  respect  to  the  acceptance.  These  cases, there- 
fore, it  is  trusted,  will  not  induce  the  court  to 
deny  the  motion  of  the  plaintiffs,  if  otherwise 
they  shall  be  satisfied  that  a  new  trial  ought  to 
be  granted. 

The  counsel  for  the  plaintiffs  also  insisted 
that  the  evidence  adduced,  and  that  offered  to 
be  given  and  rejected,  was  sufficient  to  have 
warranted  the  jury  in  implying  the  assent  of 
Johnson  to  the  giving  of  the  indorsements,  and 
that,  therefor,  instead  of  nonsuiting  the  plaint- 
iffs, the  judge  ought  to  have  submitted  the 
question  to  the  jury. 

Messrs.  J.  Slosson  and  S.  P.  Staples, 
for  the  defendants.  A  party  who  takes  from 
one  of  the  members  of  a  partnership  the  note 
or  indorsement  of  a  firm,  for  the  private  debt 
of  one  of  the  partners,  or  as  security  for  the 
debt  of  a  third  person,  or  for  any  matter  not 
relating  to  the  business  of  the  firm, cannot  com- 
pel payment  from  the  other  partners.  Here  the 
indorsement  of  the  firm  of  Denison,  Williams 
&  Co.  was  taken  as  security  for  the  debt  of  a 
third  person.  The  plaintiffs  knew  it  was  given 
for  the  debt  of  Joseph  Denison.  Primafacie  the 
production  of  the  paper  in  the  name  of  the  firm 
entitled  the  plaintiffs  to  maintain  the  action, 
but  the  facts  on  the  part  of  the  defendants  are 
sufficient  to  charge  the  plaintiffs  with  notice 
that  the  partnership  name  was  pledged  in  a 
matter  not  relating  to  the  business  of  the  firm. 
The  facts  are  substantially  the  same  as  in  the 
case  of  Joyce  v.  Williams,  where  they  were  held 
sufficient  to  charge  the  plaintiff  with  notice, 
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and  the  court  decided  that  he  was  not  entitled 
to  recover.  One  partner  has  no  authority  to 
bind  another  in  a  matter  not  relating  to  the 
business  of  the  firm.  Where  the  partnership 
name  is  pledged  by  one  of  the  members  of  the 
firm,  in  a  matter  out  of  the  range  of  the  busi- 
ness of  the  firm,  express  assent  must  be  shown 
156*J  to  bind  *the  other  partners— implied 
assent  is  not  enough  ;  and  as  was  said  in  Mer- 
cein  v.  Andrus,  10  Wend.,  461,  a  partner  can- 
not be  bound  by  implication  in  a  transaction 
not  relating  to  the  partnership  concern  ;  it 
must  be  by  his  express  agreement.  The  case 
of  Mercein  v.  Andrus  goes  on  all  fours  with 
the  case  now  before  the  court,  and  upon  the 
strength  of  it  the  plaintiffs  were  nonsuited  at 
the  circuit.  In  reference  to  the  refusal  of  the 
judge  to  receive  the  evidence  offered  to  prove 
the  assent  of  Johnson, and  nonsuiting  the  plaint- 
iff instead  of  submitting  the  question  of  assent 
to  the  jury,  the  evidence  was  not  of  sufficient 
weight  to  have  warranted  a  verdict,  and  in 
such  case  though  the  judge  may  have  erred  in 
not  submitting  the  cause  to  the  jury,  the  court 
will  not  set  aside  the  nonsuit.  Demeyer  v. 
Souzer,  6  Wend. ,  436. 

Mr.  Wendell,  in  reply,  said  he  was  obliged 
to  the  counsel  on  the  other  side  for  unraveling 
the  mystery  of  the  nonsuit.  It  seems  now  that 
the  plaintiffs  were  nonsuited  on  the  strength 
of  the  decision  in  Mercein  v.  Andrus,  a  case 
depending  upon  principles  wholly  inapplica- 
ble to  the  law  merchant.  That  was  an  action 
upon  a  parol  promise  of  one  of  the  members 
of  a  firm  to  pay  and  satisfy  a  judgment,  and 
the  firm  were  sought  to  be  charged  for  the 
non-performance  of  such  promise.  It  was  un- 
der such  circumstances  that  the  Chief  Justice 
used  the  language  quoted  on  the  other  side  ; 
but  he  preceded  the  observation  by  saying, 
that  "had  the  transaction  related  to  a  partner- 
ship concern,  both  would  have  been  bound." 

By  the  Court,  Bronson,  /.  It  was  enough 
for  the  plaintiffs  to  prove,  in  the  first  instance, 
that  the  defendants  were  partners. and  that  the 
indorsement  of  the  notes  was  in  the  handwrit- 
ing of  Williams,  one  of  the  firm.  But  when 
it  appeared  that  the  notes  were  not  indorsed  in 
the  course  of  the  partnership  business,  but  for 
the  benefit  of  Denison,  and  that  this  fact  was 
known  to  the  plaintiffs,  it  was  then  incumbent 
on  them  to  show  that  Johnson  as  well  as  Will- 
iams had  assented  to  this  undertaking.  Peuoy- 
er,  the  plaintiffs'  agent  who  made  the  sale, 
knew  that  the  indorsements  were  not  made  on 
account  of  any  partnership  transaction  of  Will- 
157*]  iams  &  Co.,  but  for  the  *debt  or  bene- 
fit of  Denison  ;  that  the  indorsers  were  not 
principals,  but  mere  sureties  for  Denison  who 
purchased  the  hemp.  The  clerk  of  Penoyer, 
who  carried  the  notes  and  procured  the  in- 
dorsements, must  have  known  that  it  was  the 
act  of  Williams  alone.  But  it  was  unnecessa 
ry  to  bring  home  notice  to  the  plaintiffs  that 
Johnson  was  not  bound.  It  was  their  business 
to  show,  affirmatively,  that  he  was  a  party  to 
the  contract.  The  notice  which  defeats  the 
plaintiffs  is,  notice  that  the  indorsements  were 
not  made  on  account  of  a  partnership  transac- 
tion, but  as  sureties  for  Denison.  It  would  be 
useless  to  go  into  a  review  of  the  cases.  There 
has  been  a  uniform  course  of  decisions  on  the 
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question  in  this  State  for  more  than  30  years  ; 
and  nothing  could  be  more  mischievous  than 
to  unsettle  a  well  established  rule  in  relation  to 
mercantile  and  commercial  transactions.  £ 
Cai.,  246  ;  2  Johns.,  300  ;  4  Id.,  251  ;  16  Id., 
34  ;  19  Id.,  154  ;  1  Wend.,  529  ;  3  Id.,  415  ;  6. 
Id.,  615 ;  7  Id.,  158,  309  ;  11  Id.,  75. 

The  plaintiffs  insist  that  they  parted  with 
their  goods  in  the  usual  course  of  trade  and  on 
the  credit  of  these  indorsements;  but  that  fact 
will  not  help  them.  Bk.  v.  Bowen,  7  Wend., 
158.  There  the  plaintiffs  had  parted  with  their 
money  on  the  credit  of  a  partnership  name 
subscribed  by  one  of  the  partners  ;  but  it  ap- 
peared that  the  note  was  discounted  by  the 
Bank  for  the  benefit  of  a  third  person;  and  this 
fact  being  known  to  the  cashier  at  the  time,  it 
was  held  that  the  plaintiffs  could  not  recover 
without  proving  the  assent  of  all  the  partners  to 
the  undertaking.  It  is  impossible  also  to  distin- 
guish the  case  now  under  consideration  from 
that  of  Joyce  v.  The  Same  Defendants.  Joyce 
sold  goods  to  one  Flagg,  and  in  payment  took 
his  draft  on  the  defendants,  accepted  by  the 
firm  in  the  handwriting  of  Williams.  The  case 
expressly  stated  that  the  goods  were  parted 
with  on  the  faith  of  the  acceptance;  but  it  was 
held  that  Johnson  was  not  liable,  and  a  verdict 
which  had  been  rendered  for  the  plainiff  was 
set  aside.  Joyce,  or  what  was  the  same  thing, 
his  clerk,  knew  that  the  draft  was  accepted 
by  the  firm  as  sureties  for  Flagg  ;  and  it  then 
became  necessary  for  him  to  prove  that  both 
of  the  partners  had  agreed  to  the  undertaking, 

*It  is  said  that  it  should  have  been  [*15£ 
submitted  to  the  jury  to  say  whether  there  was 
any  fraud  in  the  transaction.  It  is  not  a  ques- 
tion of  fraud,  but  of  contract.  Has  Johnson 
ever  agreed  to  pay  these  notes?  Williams  had 
no  authority  to  bind  him  ;  and  if  Johnson  has 
not  himself  assented  to  the  obligation,  there  is 
an  end  of  the  question.  Good  faith  on  the 
part  of  the  plaintiffs  cannot  subject  a  third 
person,  who  has  never  dealt  with  them  to  any 
liability  ;  and  if  they  parted  with  their  goods 
in  the  honest  belief  that  Johnson  as  well  as 
Williams  was  answerable  as  anindorser  of  the 
notes,  that  only  proves  that  they  mistook  the 
law  of  the  land.  Their  error  in  judgment  was 
a  misfortune,  which  they  cannot  throw  off 
upon  one  who  stands  on  his  legal  rights. 

I  think  the  evidence  given  by  the  plaintiffs, 
and  that  which  was  offered  and  rejected,  was 
not  sufficient  to  warrant  the  presumption  that 
Johnson  had  assented  to  this  undertaking.  It 
is  not  pretended  that  there  was  any  direct  evi- 
dence to  charge  him  ;  and  the  facts  and  cir- 
cumstances on  which  the  plaintiffs  rely,  are 
too  remote  and  unsatisfactory  in  their  charac- 
ter to  authorize  the  inference  of  an  agree- 
ment on  his  part.  Full  effect  must  be  given 
to  the  rule,  that  in  transactions  of  this  kind 
one  partner  cannot  bind  the  other  without  his 
consent.  It  would  be  better  that  the  rule  should 
be  abolished,  than  to  allow  its  practical  nullifi- 
cation by  presuming  assent  upon  the  proof  of 
slight  and  inconclusive  circumstances.  Al- 
though the  plaintiffs  gave  some  evidence  tend- 
ing to  make  out  a  case  against  Johnson.it  was 
not  sufficient  to  warrant  a  verdict  in  their  fa- 
vor, and  a  nonsuit  was  properly  ordered.  De- 
meyer v.  Souzer,  6  Wend.,  436. 

New  trial  denied. 

WEND.  14. 
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Partnership— Note  of  firm  given  by  one  partner 
•without  assent  of  copartners.  Explained— 18  Wend., 

^'ited  in-18  Wend.,  481 ;  4  Hill,  261;  14  N.  Y.,  628; 
16  N   Y.,  136;  26N.Y..  508;  21  Hun,  182;    11  Barb- 
Si*  :  15  Barb.,  516;  9  Bos.,  445  ;  7  Daly,  372. 
Ratification— Evidence  of.    Cited  in- 15  N.  Y.,  5.9; 

NanmM—When  new  trial  will  TJC  granted  after. 
Cited  in-16  Wend.,  529;  3  Hill,  288  ;  8  N.  Y.,74;  2 
Barb.,  361 ;  14  Barb.,  303. 


159*]         *SQUIER  «.  GOULD. 

Action  of  Case  —  Damages  not  Implied  must  be 
Claimed  in  Declaration  —  Evidence  of,  Other- 
wise Inadmissible — Practice. 

Where  an  action  on  the  case  is  brought  and  the 
damages  actually  sustained  do  not  necessarily  arise 
from  the  act  complained  of  and,  consequently,  are 
not  implied  by  law,  the  plaintiff  must  state  in  his 
declaration  the  particular  damage  which  he  has  sus- 
tained, or  he  will  not  be  permitted  to  give  evidence 
of  it  upon  the  trial.  Where,  therefore,  a  plaintiff 
declared  in  case,  that  the  defendant  had  placed  a 
quantity  of  sand,  lime,  and  other  building  materials 
in  the  highway  opposite  to  and  adjoining  his  prem- 
ises, so  as  to  interrupt  the  free  passage  to  his  store, 
and  that  the  dust  and  dirt  of  the  materials  blew 
into  his  store  and  damaged  his  goods;  it  was  held, 
that  proof  that  customers  were  prevented  from  fre- 
quenting the  store,  and  that  a  tenant  who  occupied 
it,  in  consequence  of  the  annoyance,  quit  it,  and 
that  the  store  afterwards  remained  unoccupied,  was 
inadmissible,  because  not  alleged  in  the  declaration 
as  special  damage.  So,  also,  it  was  held  that  proof 
of  injury  sustained  by  the  tenant  was  not  available 
to  the  plaintiff  the  landlord. 

Where  illegal  evidence  is  adduced  on  the  trial  of  a 
cause  in  a  justice's  court,  when  the  defendant  does 
not  appear  at  the  trial,  error  lies  although  no  ob- 
jection was  taken  to  the  admission  of  the  evidence. 

Citations— Chit.  PL,  385-388  ;  8  T.  R.,  133;  Peake,  N. 
P.,  46,  62  ;  9  Co.,  113  a;  1  Saund.,  243,  n.  5 ;  346  a,  b, 
n.  2;  2  East.  154;  Vin.  Ab.  Ev.,  tit.  b,  6;  9  Wend.,  325. 

T7  RROR  from  the  Yates  C.  P.  Squire  sued 
J_J  Gould  in  a  justice's  court,  and  declared 
against  him  in  an  action  on  the  case,  for  that 
the  defendant  placed  in  the  highway,  opposite 
to  and  adjoining  the  premises  of  the  plaintiff, 
sand,  lime,  and  other  materials  for  building, 
so  as  to  interrupt  a  free  passage  to  plaintiff's 
store,  and  so  that  the  dust  and  dirt  from  the 
materials  blew  into  the  plaintiff's  store  and 
greatly  incommoded  and  injured  the  plaintiff 
and  damaged  his  goods  and  premises.  The 
suit  was  commenced  by  summons,  which  was 
personally  served,  but  the  defendant  did  not 
appear  at  the  return  of  the  process,  nor  when 
the  plaintiff  adduced  his  evidence.  On  the 
trial  before  the  justice,  the  placing  of  the  ma 
terials  by  the  defendant,  and  the  injury  to  the 
store  on  the  premises,  were  proved  ;  but  it 
appeared  that  the  store  was  occupied  by  a  ten- 
ant of  the  plaintiff,  and  not  by  the  plaintiff 
himself;  and  it  was  also  proved,  that  in  conse- 
quence of  the  annoyance  arising  from  the  ma- 
terials being  thus  placed,  customers  were  pre- 
vented from  resorting  to  the  store,  and  the  ten- 
ant quit  the  store,  which  remained  unoccupied 
for  a  length  of  time.  The  justice  rendered 
judgment  in  favor  of  the  plaintiff  for  $50  dam- 
1 6O*]  ages,  *and  costs  of  suit.  The  C.  P.  of 
Yates,  on  certiorari,  reversed  the  judgment. 
The  plaintiff  sued  out  a  writ  of  error. 

Mr.  H.  A.  Wisner,  for  plaintiff  in  error. 

Mr.  C.  G.  Judd,  for  defendant  in  error. 
WEND.  14. 
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By  the  Court,  Sutherland,  J.  The  C.  P. 
must  have  reversed  the  judgment  on  the  ground 
that  the  evidence  did  not  prove  the  special  dam- 
age laid  in  the  declaration,  and  that  a  portion 
of  the  evidence  upon  that  point  was  inadmis- 
sible under  the  declaration,  as  it  went  to  show 
special  damage  to  the  plaintiff  for  which  he  had 
not  declared.  Where  the  damages  actually  sus- 
tained do  not  necessarily  arise  from  the  act 
complained  of  and,  consequently,  are  not  im- 
plied by  law,  in  order  to  prevent  surprise  to 
the  defendant,  the  plaintiff  must  state  in  his 
declaration  the  particular  damage  which  he  has 
sustained,  or  he  will  not  be  permitted  to  give 
evidence  of  it  upon  the  trial.  This  is  the  rule 
laid  down  by  Mr.  Chitty,  Ch.  PI.,  385-388;  and 
he  there  refers  to  a  great  variety  of  cases  to 
illustrate  and  support  it.  8  T.  R.,  133;  Peake, 
N.  P.,  46,  62  ;  9  Co.,  113  a;  1  Saund.,  346  a, 
b,  n.  2;  2  East,  154;  1  Saund.,  243,  n.  F  ;  Vin. 
Abr.  Ev.,  tit.  b,  6;  see,  also,  9  Wena.,  325. 
The  doctrine  is  unquestionable. 

The  evidence  in  relation  to  the  injury  sus- 
tained by  the  tenant,  and  also  in  relation  to  the 
loss  of  customers  at  the  store  in  consequence 
of  the  obstruction  of  the  road,  was  clearly  in- 
admissible. There  is  no  claim  for  damages  in 
the  declaration,  for  the  loss  of  customers;  and 
the  damage  sustained  by  the  tenant,  the  plaint- 
iff certainly  had  no  right  to  sue  for,  and  did 
not  pretend  in  his  declaration  to  claim.  No 
connection  in  the  business  of  the  store  is  shown 
to  have  existed  between  the  plaintiff  and  the 
tenant.  The  loss  of  Van  Allen  as  a  tenant, and 
the  consequent  loss  of  the  rent  of  the  store, 
ought  to  have  been  specially  alleged,  in  order 
to  entitle  the  plaintiff  to  have  proved  them  as 
damages.  The  fair  construction  of  the  decla- 
ration is,  that  the  plaintiff  himself  occupied 
the  store,  and  that  his  goods  were  injured  by 
the  dust  and  dirt  occasioned  by  the  sand  and 
lime  deposited  by  the  defendant,  and  the  ac- 
cess to  *his  store  was  prevented  by  [*161 
these  obstructions.  The  evidence,  on  the  con- 
trary, shows  that  the  store  was  occupied  by  a 
tenant  ;  and  there  is  not  a  particle  of  testimony 
that  the  plaintiff  had  any  interest  in  the  goods 
contained  in  it.  I  have  no  doubt  the  plaintiff 
has  been  injured  by  the  defendant ;  but  upon 
the  pleadings  and  proofs  as  they  stand, I  think 
the  judgment  of  the  justice  was  properly  re- 
versed by  the  C.  P. 

Judgment  affirmed. 

Action  for  damages — Staling  particular  damages. 
Distinguished— 5  Barb.,  88. 

Limited— 1  Lans.,  139. 

Cited  in— 25  Hun,  55;  15  How.  Pr..  265;  60  How.Pr., 
322 ;  34  Super.,  94, 101 ;  4  Rob..  455 ;  2  Hilt.,  231,  517 ;  4 
Daly,  315  ;  7  Daly,  77;  7  W.  Dig.,  520 ;  38  Wis.,  626;  41 
Cal.,  565 ;  83  111.,  62. 

Justice  court— Objection  notwaivedby  defendant's 
non-appearance.  Cited  in— 20  Barb.,  280 ;  29  Barb., 
524 ;  62  Barb.,  15 ;  11  How.  Pr.,  142. 


CULVER  0.  BARNEY. 

Pleading —  Waiter  of  Pleas — Set-Off—Joint  and 
Several  Note  against  Two  or  More  need  not  be 
Set  off  against  One  of  the  Makers — Power  of 
Attorney  to  Prosecute  Suit. 

A  plea  puis  darrein  continuance  in  bar  of  the  ac- 
tion is  a  waiver  of  all  former  pleas.  Even  upon  a 
plea  in,  abatement  pleaded  puis  darrein,  the  judg- 
ment whether  upon  demurrer  or  verdict,  is  final 
quod  recuperet  and  not  a  respondeat  ouster. 
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The  rule,  however,  does  not  apply,  where  the  mat- 
ter of  the  plea  affects  the  remedy  only  and  not  the 
right  of  action— thus  a  plea  puis  darrein  of  discharge 
under  the  Act  Abolishing1  Imprisonment,  etc.,  is  not 
a  waiver  of  a  plea  in  bar  previously  pleaded,  but  the 
plaintiff  must  proceed  and  try  the  issues  before 
joined. 

A  party  holding  a  joint  and  several  note  against 
two  makers,  is  not  bound  to  set  off  the  same  in  an 
action  against  him  by  one  of  the  makers. 

A  power  of  attorney  to  appear  and  prosecute  a 
suit  in  a  justice's  court,  executed  by  the  party  on 
the  record,  authorizes  the  appearance.although  such 
party  is  but  a  nominal  plaintiff,  and  not  the  party  in 
interest. 

Citations— 1  Ld.  Raym.,  693;  1  Salk.,  178: 10  Wend., 
675 ;  Grab.  Pr.,  258 ;  2  Wend.,  300 ;  2  K.  S.,  234,  sec.  50, 
sub.  7. 

TERROR  to  the  Washington  C.  P.  A  suit  was 
-Cd  commenced  before  a  justice  in  the  name 
of  Barney  as  plaintiff  against  Culver.  The 
plaintiff  declared  on  a  joint  and  several  prom- 
issory note  for  $22.50,  given  to  him  by  Culver 
and  one  C.  Cook.  The  defendant  pleaded  the 
general  issue  and  various  other  pleas  in  bar. 
The  cause  was  adjourned  for  trial,  and  on  the 
day  appointed  the  defendant  put  in  &p\e&puis 
darrein  that  one  Andrew  H.  Moore  is  the  real 
plaintiff  in  this  suit ;  that  since  the  adjourn- 
ment of  the  cause,  an  action  commenced  by 
Culver  against  Moore  had  been  brought  to  trial 
beforeanother  justice,  and  judgment  rendered 
in  favor  of  Culver  for  $1 . 36;  that  the  suit  against 
l<52*]Moore  was  commenced  *previous  to  the 
bringing  of  the  suit  of  Barney  against  Culver, 
and  subsequent  to  the  accruing  of  the  cause  of 
action  in  the  last  mentioned  suit.and  that  Moore 
neglected  to  set  off  the  demand  sought  to  be 
recovered  in  the  suit  of  Barney  against  Culver. 
The  plaintiff  demurred.  The  justice  gave  judg- 
ment in  favor  of  the  plaintiff,  and  refused  to 
receive  evidence  in  support  of  the  former  pleas 
put  in  by  the  defendant,  ruling  that  the  plea 
puis  darrein  was  a  waiver  of  the  former  pleas. 
The  justice,  on  proof  of  the  note  declared  upon, 
rendered  judgment  for  the  amount  thereof  in 
favor  of  the  plaintiff.  On  the  return  of  the 
summons  the  plaintiff  appeared  by  attorney, 
who  produced  a  power  by  attorney  executed 
by  Barney,  the  party  in  whose  name  the  suit 
was  brought.  The  defendant  objected  to  the 
sufficiency  of  the  power,  alleging  that  Andrew 
H.  Moore  was  the  real  plaintiff  and  party  in 
interest,  and  offering  to  prove  the  same  ;  and 
that  therefore  a  power  of  attorney  executed  by 
Barney  would  not  authorize  the  appearance  of 
the  attorney.  The  justice  refused  to  receive 
the  evidence  offered,  and  overruled  the  objec- 
tion. The  C.  P.  of  Washington  Co.  affirmed 
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the  justice's  judgment.  Culver  thereupon  sued 
out  a  writ  of  error. 

Mr.  E.  D.  Culver,  plaintiff  in  error,  in  per- 
son. 

Mr.  O.  Clark,  for  defendant  in  error. 

By  tlie  Court,  Sutherland,  J.  The  justice 
properly  held  that  the  plea  puis  darrein  contin- 
uance was  a  waiver  of  the  former  pleas.  It 
was  a  plea  in  bar  of  the  further  prosecution  of 
the  suit,  going  to  the  foundation  of  the  action. 
But  even  in  a  plea  in  abatement  pleaded  puis 
darrien  continuance,  the  judgment,  either  upon 
demurrer  or  verdict,  is  final,  quod  recuperet, 
and  not  a  respondeas  ouster.  1  Ld.  Raym  693- 
1  Salk.,  178  ;  10  Wend.,  675  ;  Grah.  Pr.,  258. 
This  rule,  however,  does  not  apply  where  the 
matter  of  the  plea  affects  the  plaintiff's  remedy 
only,  and  not  his  right  of  action.  A  discharge 
under  the  Act  Abolishing  Imprisonment  for 
Debt  in  Certain  Cases,  is  not  a  waiver  of  a  plea 
in  bar  previously  pleaded.  It  seeks  merely  to- 
*mpdify  the  remedy,  not  to  defeat  the  [*163 
action.  Rayner  v.  Dyett,  2  Wend.,  300. 

The  facts  set  forth  in  the  plea  were  no  defense 
to  this  action.  Moore,  who  is  the  real  plaintiff 
in  this  suit,  was  not  bound  to  set  off  this  note 
in  the  suit  brought  by  Culver  against  him.  It 
was  not  the  note  of  Culver  only,  but  of  Culver 
and  Cook.  Although  it  was  joint  and  several, 
and  a  separate  action  might  have  been  main- 
tained upon  it  against  either  of  the  makers.yet 
the  holder  was  not  bound  to  offset  it  against 
either.  By  doing  so,  and  taking  judgment 
against  the  plaintiff  for  the  balance  which 
would  have  been  found  in  his  favor,  he  would 
probably  have  lost  his  remedy  against  the  other 
maker.  He  could  not  afterwards  have  sued 
him  upon  the  note.  The  demands  which  the 
defendant  must  set  off  are  demands  against  the 
plaintiff  in  the  action,  and  not  against  the 
plaintiff  and  some  other  person  either  jointly 
or  severally.  2  R.  S.,  236,  sec.  50,  sub.  7. 

The  authority  of  the  attorney  to  appear  for 
the  plaintiff  was  sufficiently  proved.  The  power 
of  attorney  was  given  by  Barney,  the  plaintiff 
on  the  record.  It  was,  perhaps,  thought  neces- 
sary that  it  should  be  in  his  name,  although 
the  demand  belonged  to  and  was  prosecuted 
for  the  benefit  of  Moore.  There  was  no  pre- 
tense that  the  suit  was  prosecuted  against  the 
will  of  Moore,  or  for  the  benefit  of  any  other 
person.  The  power  was  sufficient. 

The  Court  of  C.  P.  properly  affirmed  the 
justice's  judgment. 

Judgment  affirmed. 


WEND.  14. 


GENERAL    RULES— See  Vol.   XIII.,   p.  673. 
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OCTOBER  TERM,  1835,  IN  THE  SIXTIETH  YEAR  OF  OUR  INDEPENDENCE. 


165*]  *ALBANY  DUTCH  CHURCH 

v. 

VEDDER  ET  AL. 

Duties  of  Obligees  of  Bond  for  Faithful  Discharge 
of  Duties  of  Treasurer  of  Corporation — By- 
Law — Sureties — Discharge  of  Pleading. 

The  obligees  of  a  bond  given  for  the  faithful  dis- 
charge of  the  duties  of  a  Treasurer  of  a  Corpora- 
tion, are  under  no  legal  obligation  to  watch  over 
the  conduct  of  their  officer,  to  examine  into  his  ac- 
counts at  stated  periods,  and  in  case  of  default  on 
the  part  of  the  officer,  to  adopt  measures  calculated 
to  relieve  his  sureties ;  all  they  are  bound  to  do  is  to 
prosecute  upon  the  request  of  the  sureties.  The  fact 
that  at  the  time  of  the  giving  of  the  bond  there  was 
a  standing  by-law  of  the  Corporation  that  the  Treas- 
urer should  account  at  the  expiration  of  every  6 
months  does  not  help  the  sureties— such  by-law 
being  held  to  be  a  mere  private  regulation.f  orming 
no  part  of  the  contract  with  the  sureties. 

The  sureties  to  such  a  bond  are  discharged,  if  with- 
out any  reasonable  excuse  the  obligees  neglect  to 
prosecute  after  request,  where  the  party  for  whom 
the  sureties  are  bound,  subsequent  to  such  request 
becomes  insolvent,  whereby  the  sureties  are  prej- 
udiced. 

In  debt  on  bond  for  the  performance  of  covenants, 
a  breach  is  sufficient  if  assigned  in  the  words  of  the 
covenant,  although  the  plaintiff  under  it  may  be  en- 
titled to  only  nominal  damages. 

Citations— Bos.  &  P.,  643,  644 :  2  Saund.,  411,  n.  4 ; 
5  Johns.,  174 : 10  East,  35 ;  7  Johns.,  338  :  9  Wheat,  736; 
11  Wh.,  184 ;  12  Wh.,  509 ;  1  Pet.,  325  :  4  Wend.,  574,  575; 
13  Johns.,  174 ;  17  Johns.,  386  ;  8  Wend.,  199. 

THE  plaintiffs  in  this  case  declared  in  debt 
on  a  bond  bearing  date  Feb.  15,  1826, 
in  the  penal  sum  of  $5,000,  conditioned  that 
Gerrit  Gates  should  faithfully  execute  the 
duties  of  the  office  of  Treasurer  of  the  Re 
166*]  formed  Protestant  Dutch  *Church  in 
the  City  of  Albany;  and  should,  whenever 
thereunto  required,  render  a  true  and  just  ac- 
count of  all  his  receipts,  expenditures  and 
transactions  in  such  office;  that  he  would  keep 
a  separate  account  in  the  Bank  of  Albany,  as 

NOTE.— Principal  and  surety— Discharge  of  surety 
—What,  in  general,  will  discharge  surety.  For  a  f  ufi 
discussion  see  King  v.  Baldwin,  17  Johns.,  384,  note ; 
Powell  v.  Waters,  17  Johns.,  176,  note ;  Pain  v.  Pack- 
ard, 13  Johns.,  174,  note;  Bruen  v.  Marquand,  17 
Johns..  58,  note;  Hubbly  v.  Brown,  16  Johns.,  70. 
note ;  People  v.  Jansen,  7  Johns.,  332,  note. 

T  he  contract  of  suret  t/ship  is  strictly  construed.  See 
Walsh  v.  Bailie,  10  Johns.,  180,  note ;  Ludlow  v.  Si- 
monds,  2  Cai.  Gas.,  1,  note. 
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such  Treasurer,  of  all  moneys  received  by  him 
on  account  of  the  Church;  and  would  not 
draw  out  from  such  Bank  any  moneys  other- 
wfce  than  by  his  check  as  such  Treasurer,  to 
satisfy  demands  allowed  by  the  plaintiffs.  The 
following  breaches  are  assigned :  1.  That 
Gates  had  not  faithfully  executed  the  duties  of 
his  office;  that  he  had  received  as  Treasurer 
large  sums  of  money  for  and  on  account  of 
the  plaintiffs,  amounting  to  $10,000,and  fraud- 
ulently appropriated  the  same  to  his  own  pri- 
vate use;  and  although  required  had  refused 
to  account.  2.  That  he  had  not  kept  a  sepa- 
rate account  as  Treasurer,  in  the  Bank  of  Al- 
bany, of  all  moneys  etc., but  large  sums, to  wit: 
$10,1)00  received  by  him  as  Treasurer,  were 
never  deposited  by  him  in  that  Bank;  and  3. 
That  he  did  by  his  check  as  Treasurer  draw 
out  of  the  Bank  of  Albany  $10,000  for  pur- 
poses other  than  to  satisfy  demands  allowed 
by  the  plaintiffs.  The  defendants  demurred 
to  the  breach  secondly  assigned,  and  to  the 
other  breaches  pleaded  that  Feb.  6,  1816,  the 
plaintiffs  being  an  ecclesiastical  Corporation, 
did  in  consistory  pass  a  by-law  and  permanent 
regulation,  that  the  Treasurer  of  such  Corpo- 
ration should,  at  the  end  of  every  6  months 
during  each  year,  render  an  account  of  his  re- 
ceipts and  disbursements  to  the  plaintiffs — 
which  by-law  and  regulation  was  at  the  time 
of  the  execution  of  the  bond  declared  on,  in 
full  force  and  effect,  and  still  so  remains.  That 
notwithstanding  the  plaintiffs  from  Feb.  15, 
1826,  to  Mar.  20,  1833,  neglected  to  require 
Gates  to  account,  and  during  all  that  time  suf- 
fered him  to  remain  and  continue  in  the  office 
of  Treasurer,  after  his  repeated  defaults  from 
year  to  year,  until  he  became  and  was  and  now 
is  wholly  insolvent,  concluding  with  a  verifi- 
cation and  prayer  of  judgment.  To  this  plea 
the  plaintiffs  demurred. 

Mr.  J.  Van  Buren,  for  the  defendants, 
insisted  that  the  second  breach  was  badly  as- 
signed; that  although  in  general  it  was  suffi- 
cient to  negative  the  covenant  in  the  terms 
thereof,  still  *where  the  assignment  [*167 
thus  framed  gives  no  data  from  which  dam- 
ages can  be  ascertained,  it  is  not  enough. 
People  v.  Russell,  4  Wend.,  574.  The  breach 
here  is  that  Gates  did  not  make  deposits  of  the 
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moneys  received  by  him  as  Treasurer  in  the 
Bank  of  Albany.  Suppose  it  should  appear 
that -he  made  his  deposits  in  another  bank  in 
the  same  place,  the  solvency  of  which  was  un- 
questionable, what  damages  could  the  plaint- 
iffs show  ?  The  counsel  also  insisted  that  the 
plea  demurred  to  by  the  plaintiffs  was  good. 
The  by-law  of  the  Corporation  requiring  the 
Treasurer  to  account  every  6  months  should 
be  considered  as  forming  part  of  the  contract 
between  the  plaintiffs  and  the  sureties,  and 
that  the  latter  contracted  in  reference  to  it.  If 
so,  the  gross  laches  of  the  plaintiffs  in  permit- 
ting Gates  to  continue  in  office,  after  repeated 
defaults  from  year  to  year,  discharged  the 
sureties.  In  People  v.  Jansen,!  Johns..  332, 
where  the  supervisors  of  a  county,  instead  of 
discharging  a  county  treasurer  and  prosecuting 
him  for  his  first  default,  suffered  him  to  con- 
tinue in  office  after  repeated  defaults  until  he 
became  insolvent,  it  was  held  that  his  sureties 
were  discharged.  Besides,  the  sureties  here 
have  aright  to  claim  that  they  should  be  treated 
as  guarantors,  and  if  so  there  is  no  pretense  for 
charging  them. 

Mr.  J.  T.  B.  VanVechten,  for  plaintiffs. 
The  plaintiffs  had  a  right  to  require  the  de- 
posit in  any  bank  they  saw  fit  to  designate,  and 
the  sureties  agreed  that  the  deposit  should  be 
made  in  the  Bank  of  Albany.  The  demurrer 
admits  the  covenant  to  be  broken,  and  the 
plaintiffs  are  entitled  to  recover  such  damages 
as  they  can  prove;  at  all  events  they  may  claim 
nominal  damages.  The  plea  is  bad;  the  by-law 
of  the  Corporation  forms  no  part  of  the  con 
tract,  as  it  is  not  to  be  presumed  that  the  sure- 
ties contracted  in  reference  to  it — it  is  a  mere 
private  regulation  of  the  plaintiffs,  with  which 
the  sureties  have  no  concern.  The  only  ground 
left  the  defendants  is  the  neglect  to  sue,  and 
of  that  they  cannot  avail  themselves,  as  there 
is  no  pretense  of  a  request  to  sue.  The  mere 
laches  of  the  plaintiffs  furnish  no  defense. 
The  principal  adopted  by  the  court  in  People  v. 
Jansen,  has  been  since  overruled,  9  Wh.,  736; 
11  M.184;  12  Id.,  509;  1  Pet.,325,and  4  Wend., 
168*]  *574.  The  plea  is  bad  also  as  it  is  no 
answer  to  the  third  breach,  which  charges  a 
misappropriation  of  the  moneys  of  the  plaint- 
iffs; and  it  is  defective  in  not  specifying  sums 
and  dates  as  to  the  repeated  defaults  of  Gates. 

Mr.  Van  Buren,  in  reply,  said  that  he  would 
admit  that  mere  neglect  to  sue,  without  request, 
would  not  discharge  the  sureties,  but  here  was 
a  neglect  of  duty.  The  plaintiffs  were  under 
amoral  obligation  to  protect  the  sureties;  and 
as  to  the  overruling  of  the  case  of  People  v. 
Jansen,  it  appeared  to  him  that  the  reason  as- 
signed for  th-e  decisions  in  the  Court  of  the 
U.  S.,  viz. :  that  laches  were  not  imputable  to 
the  government  for  the  neglect  of  its  officers, 
did  not  apply  to  private  corporations,  who  in 
law  are  considered  as  individuals. 

By  the  Court,  Savage,  Ch.  J.  The  de- 
murrers in  this  case  raise  two  questions:  1. 
Upon  the  sufficiency  of  the  second  assignment 
of  the  breach  in  the  declaration;  and  2.  Upon 
the  sufficiency  of  the  defendant's  last  plea,  both 
in  matter  of  substance  and  in  form. 

As  to  the  second  breach  assigned  in  the 
plaintiff's  declaration, the  general  rule  no  doubt 
is,  that  a  breach  is  sufficient  if  assigned  in  the 
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words  of  the  covenant.  2  Ch.  PI.,  325;  1  Bos, 
&  P.,  643.  The  words  of  the  condition  of  the 
bond  are,  that  Gerrit  Gates  shall  "keep  a  sep- 
arate account  in  the  Bank  of  Albany  as  such 
Treasurer  of  all  moneys  received  by  him  on 
account  of  said  Church."  The  assignment  is 
"  that  ihe  said  Gerrit  Gates  did  not  keep  a  sep- 
arate account  in  the  Bank  of  Albany,  as  such 
Treasurer,  of  all  moneys  received  by  him  on 
account  of  said  Church,"  but  large  sums  of 
money,  amounting  to  the  sum  of  $10,000,  re- 
ceived by  him  as  Treasurer,  were  never  de- 
posited, etc.  This  seems  to  be  within  the  rule 
defining  a  good  breach.  There  is  no  difficulty 
in  assenting  to  the  correctness  of  this  rule 
when  such  general  assignment  necessarily 
amounts  to  a  breach,  as  was  said  by  Kent, 
Ch.  'J. ,  in  Smith  v.  Jansen,  8  Johns. ,  114,  where 
the  breach  was  that  a  prisoner  did  not  remain 
a  true  and  faithful  prisoner,  according  to  the 
condition  of  a  limit  bond.  There  the  fact  of 
escaping,  alone  was  a  breach  of  the  condition, 
and  the  extent  *of  liability  was  fixed  [*169 
by  statute.  Here  the  plaintiffs  do  not  show 
that  they  have  been  damnified,  nor  do  they  fur- 
nish any  data  by  which  their  damages  may  be 
assessed.  Upon  the  assessment  it  may  appear 
that  although  Gerrit  Gates  did  not  keep  a  sep- 
arate account  in  the  Bank  of  Albany,  that  he 
had  made  his  deposits  in  some  other  equally 
safe  bank;  in  which  case  only  nominal  dam- 
ages could  be  assessed  upon  the  assignment. 
I  am  inclined,  however,  to  think,  upon  author- 
ity, that  the  assignment  is  sufficient,  although 
the  plaintiffs  would  be  entitled  to  recover  only 
nominal  damages.  It  seems  to  be  well  settled 
that  it  was  not  necessary  to  set  forth  the  several 
sums  of  money  received  by  Gerrit  Gates,  as 
such  particularity  would  lead  to  too  great  pro- 
lixity. 2  Saund.,  411,  TO.  4;  1  Bos.  &P.,  644; 

5  Johns.,  174. 

The  next  point  of  inquiry  is,  whether  the  last 
plea  of  the  defendants  is  good  in  substance  and 
form.  The  substance  is  this:  that  the  plaint- 
iffs neglected  to  call  their  Treasurer  to  account 
for  7  years  after  his  defaults  from  year  to  year, 
until  he  became  insolvent  when  by  their  own  by- 
law he  was  bound  to  render  his  accounts  every 

6  months.  The  question  is,  does  the  negligence 
of  the  creditor  to  call  his  debtor  to  account  dis- 
charge the  sureties?    As  a  general  proposition, 
I  know  of  no  case  which  answers  this  question 
in  the  affirmative,  but  there  are  numerous  cases 
which  decide  it  in  the  negative.     The  case  of 
Trent  Nav.  Co.  v.  Harley,  10  East,  35,  was  much 
like  the  present.     The  condition  of  the  bond 
upon  which  that  suit  was  brought  was,  that 
one  Ella,  who  had  been  appointed  collector  of 
tolls  for  the  Company,  should,  so  long  as  he 
should  continue  collector  render  true  accounts 
of  all  moneys  which  he  should  receive  or  pay; 
and  froEu  time  to  time  pay  to  their  treasurer 
wher.  required,  all  money  which  should  come 
to  his  hands,  and  in  all  things  faithfully  exe- 
cute the  office  of  collector.     On  the  trial  it  ap- 
peared that  from  1799  to  1807  Ella  was  a  de- 
faulter to  £1,000.     He  had  attended  the  meet- 
ing of  the  committee  who  audited  the  books 
once  a  year;  neither  the  treasurer  nor  the  com- 
mittee   complained  of  any  deficiency  in  the 
books  till  1807,  when  it  was  communicated  to 
the  sureties.  The  treasurer  might  *have  [*  1  7  O 
every  year  ascertained  the  balance,  and  there 
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was  no  difficulty  in  detecting  the  errors  when 
the  accounts  were  settled.  It  was  contended 
that  the  sureties  were  discharged  by  suffering 
the  collector  to  run  so  much  in  arrear,  and  by 
neglect  to  give  the  sureties  notice;  but  that  was 
ruled  to  be  no  defense  at  law.  On  a  motion 
for  a  new  trial  it  was  contended  that  the  neg- 
lect of  the  officers  of  the  Company  to  detect 
•errors  in  Ella's  accounts,  or  their  neglect  to 
require  him  to  account  according  to  the  condi- 
tion of  the  bond,  discharged  the  sureties;  and 
it  was  argued  that  the  sureties  relied  on  the  pb 
iligees  using  due  diligence;  and  their  omitting 
to  do  so  for  eight  or  nine  years  lulled  the  sure- 
ties into  false  security,  and  prevented  them 
from  using  diligence  for  their  own  protection. 
The  counsel  for  the  plaintiffs  were  stopped  by 
the  court.  Ld.  Ellenborough  said  the  only 
•question  was,  whether  the  laches  of  the  obli- 
gees, in  not  calling  upon  the  principal  so  soon 
as  they  might  have  done,  if  the  accounts  had 
been  properly  examined  from  time  to  time,  be 
an  estoppel  at  law  against  the  sureties  ?  I  know, 
said  he,  of  no  such  estoppel  at  law,  whatever 
remedy  there  may  be  in  equity.  Thompson, 
.Justice,  in  giving  the  opinion  of  the  court,  in 
People  v.  Jansen,  7  Johns.,  338,  quotes  this 
•expression  of  Ld.  Ellenborough  and  adds,  that 
if  the  position  intended  to  be  laid  down  is,  that 
mere  delay  in  calling  on  the  principal  will  not 
•discharge  the  surety,  it  is  I  think,  a  sound  and 
salutary  rule  both  at  law  and  in  equity.  The 
•case  of  People  v.  Jansen  was,  of  course,  not 
supposed  to  trench  upon  that  principle.  The 
•court  expressly  stated  that  in  ordinary  cases 
the  obligee  is  under  no  legal  obligation  to 
watch  over  the  conduct  of  the  principal  debtor, 
and  at  stated  periods  to  examine  into  his  ac- 
•counts,  and  in  case  of  failure  to  adopt  meas- 
sures  calculated  to  relieve  the  surety.  But  that 
<:ase  was  put  upon  the  statutes  and  the  duties 
arising  out  of  them,  and  also  upon  the  pecul- 
iar circumstance  of  the  case  itself .  The  Super- 
visors were  bound,  by  the  law  under  which 
the  bond  was  taken,  to  examine  the  accounts 
of  the  Loan  Offices  annually,  and  if  any  one 
was  found  in  default,  it  was  the  duty  of  the 
Supervisors  and  judges  to  remove  him  and 
•elect  another  in  his  stead.  The  court  said  the 
surety  had  a  right  to  rely  upon  the  fidelity  of 
those  officers  in  the  performance  of  their  duty, 
171*]  *and  that  the  public  should  be  charge- 
able with  the  consequences  of  their  neglect. 
There  is  no  such  feature  in  this  case.  This  is 
a  transaction  between  individuals,  for  so  a  cor- 
poration is  considered.  The  sureties  had  no 
reason  to  place  any  reliance  upon  the  by-law 
requiring  the  Treasurer  to  account  every  6 
months;  that  was  a  mere  private  regulation, 
which  did  not  form  any  part  of  the  contract 
with  the  sureties.  The  plaintiffs  were  not  of- 
ficers of  the  public,  whose  conduct  was  regu- 
lated in  the  transaction  of  their  concerns  by  a 
public  statute.  The  two  cases  are  not  parallel. 
But  even  in  the  case  of  public  officers,  it  has 
since  been  determined  that  the  provisions  of 
law  which  regulate  the  conduct  of  public  of- 
ficers are  created  for  the  security  and  protec- 
tion of  government — are  merely  directory,  and 
-constitute  no  part  of  the  contract  with  the  sure- 
ty. 9Wh.,736;  11  Id.,  184;  12 Id.,  509;  1  Pet.325; 
4  Wend.,  574,  575.  The  utmost  extent  to  which 
courts  have  gone  in  cases  like  the  present  is  to 
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hold  that  when  the  creditor  refuses  to  prosecute 
the  principal  debtor,  upon  the  request  of  the 
surety,  if  the  debtor  subsequently  becomes  in- 
solvent, and  the  surety  is  prejudiced  by  such 
refusal,  he  is  discharged.  13  Johns.,  174;  17 
Id.,  386;  8  Wend.,  199.  In  the  last  case  Chan- 
cellor Walworth  says,  to  bring  a  case  within 
that  decision,  King  v.  Baldwin,  17  Johns.,  386, 
the  surety  must  show  that  the  principal  was 
solvent  and  within  the  jurisdiction  of  the  State 
when  the  request  to  prosecute  was  made,  and 
that  the  creditor  without  any  reasonable  excuse 
refused  or  neglected  until  the  debtor  became 
insolvent.  It  is  not  alleged  that  this  case  comes 
within  the  principle  just  mentioned.  Nor  has 
it  any  connection  with  the  doctrine  of  guar- 
anty. The  defendants  are  sureties  in  the  strict 
and  proper  sense  of  that  term,  and  as  such  their 
rights  are  to  be  determined.  If  it  was  the 
moral  duty  of  the  plaintiffs  to  have  called  their 
officer  to  account,  according  to  the  regulations 
which  they  had  prescribed  for  the  conducting 
of  their  own  affairs,  it  was  the  legal  duty  of 
the  defendants,  the  sureties,  to  have  examined 
into  the  state  of  the  accounts  of  the  person  for 
whose  correctness  they  had  become  responsi- 
ble. There  is,  therefore,  no  ground  to  com- 
plain on  account  of  the  hardship  of  the  case. 
The  law  imposed  upon  them  entire  responsi- 
bility for  the  conduct  of  *theirprinci-  [*172 
pal.  Had  they  inquired  into  his  accounts  and 
found  the  extent  of  his  defaults,  they  might 
have  required  the  plaintiffs  to  prosecute,  or 
they  might  have  had  a  remedy  in  equity;  but 
the  facts  set  forth  in  their  last  plea  constitute 
no  defence  at  law. 

The  plaintiffs  are  entitled  to  judment  on  both 
demurrers,  with  leave  to  defendants  to  amend  their 
plea  on  payment  of  costs. 

Cited  in— 26  N.  Y.,  523 ;  58  N.  Y.,  549  (17  Am.  Rep., 
286):  62  N.  Y.,  95  ;  39  Super..  45, 48 ;  6  Leg.  Obs.,  446  ; 
2  McLean,  453, 


ROGERS  v.  LYNDS. 

Summary  Proceedings  for  Non-payment  of  Sent 
— Statute — Distress —  Demand  —  Certiorari — 

Notice. 

In  summary  proceedings  under  the  statute  against 
tenants  for  the  non-payment  of  rent,  the  fact  that 
satisfaction  of  the  rent  cannot  be  obtained  by  dis- 
tress may  be  shown  by  affidavit,  and  it  is  not  neces- 
sary to  resort  to  an  actual  distress  for  the  purpose. 

The  affidavit  should  name  the  person  of  whom  the 
rent  is  demanded,  but  though  defective  in  this  par- 
ticular, if  stated  that  the  demand  was  made  upon 
the  land,  it  is  sufficient  to  give  jurisdiction  to  the 
officer,  and  the  defect  cannot  be  objected  collater- 
ally; the  remedy,  if  any,  is  by  certiorari. 

A  demand  of  rent  may  be  made  of  the  tenant  in 
possession,  and  it  seems  that  the  notice  requiring 
payment  or  a  surrender  of  the  premises  may  be 
served  upon  him,  although  he  be  not  the  lessee  or 
assignee. 

It  is  not  necessary  that  there  should  be  both  a  de- 
mand of  rent  and  a  notice  requiring  payment  or  a 
surrender. 

Citations— 2  R.  S.,  505,  sec.  30 ;  513,  sec.  28,  sub.  2;  9 
Wend.,  147. 

THIS  was  an  action  of  ejectment  tried  at  the 
Onondaga  Circuit  in  Mar.  1834. 
The  plaintiff  claimed  to  recover  several  vil- 
lage lots  in  Syracuse,  under  a  lease  executed 
to  him  by  William  James  and  Isaiah  Town- 
send,   June   1,  1825,  for  the  term  of  9  years 
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from  the  day  of  the  date  of  the  lease,  subject 
to  an  annual  rent  of  $40.  The  defense  set  up  was 
that  Jan.  24,  1832,  the  lessors  were  put  into 
possession  of  the  premises  by  virtue  of  sum- 
mary proceedings  had  under  the  statute  for  the 
non-payment  of  the  rent,  and  that  Feb.  1,  1832, 
the  lessors  demised  the  premises  to  the  defend- 
ant, by  virtue  of  which  he  entered  into  posses- 
sion. The  defendant  produced  the  affidavit  of 
the  agent  of  James  and  Townsend,  made  Jan. 
18,  1832,  stating  that  May  1,  preceding,  the 
sum  of  $112.81  was  due  as  a  balance  of  3  years' 
173*J*rent ;  that  Jan.  7,  he  went  on  the  de- 
mised premises  and  demanded  the  rent  due;  that 
from  an  examination  of  property  on  the  prem- 
ises, he  was  convinced  and  fully  believed  that 
satisfaction  of  the  rent  due  could  not  be  made 
by  distress.  He  further  stated,  that  Jan.  17, 
he  served  a  notice  of  the  rent  due,  and  a  de- 
mand of  payment,  or  in  default  thereof  requir- 
ing possession  of  the  premises  to  be  delivered 
to  the  lessors  within  3  days;  and  concluding  by 
stating  that  the  rent  had  not  been  paid  nor  had 
the  possession  been  delivered  to  the  lessors,  but 
that  the  same  was  still  held  under  the  lease  by 
a  number  of  families  residing  on  the  premises. 
The  defendant  also  read  in  evidence  a  sum- 
mons issued  by  a  judge  of  the  Onondaga  C.P., 
directed  to  John  Rogers,  the  plaintiff  in  this 
cause,  and  to  every  and  all  person  or  persons 
in  possession  of  the  demised  premises,  requir- 
ing them  forthwith  to  remove  from  the  prem- 
ises, or  to  show  cause  Jan.  21,  why  possession 
should  not  be  delivered  to  the  lessors  ;  which 
summons  was  dated  Jan.  18,  and  on  the  same 
day  served  on  a  number  of  persons  in  posses- 
sion of  the  premises,  but  was  not  served  on  the 
plaintiff.  It,  however,  was  served  on  W.  Kirk- 
patrick,  to  whom,  Oct.  24,  1829,  the  plaintiff 
assigned  the  lease  by  way  of  mortgage,  for  the 
sum  of  $247.28,  and  who  was  authorized  to  re- 
ceive the  rents  until  the  mortgage  debt  was 
paid.  Jan.  21,  the  judge  issued  his  warrant 
for  the  removal  of  Kirkpatrick  and  all  other 
persons  from  the  premises, which  was  executed 
Jan.  24.  The  plaintiff  objected  that  the  affidavit 
was  not  sufficient  to  give  the  judge  jurisdiction 
of  the  matter  in  reference  to  the  summary  pro- 
ceedings, and  produced  an  instrument  from  the 
administratrix  of  Kirkpatrick,  re  assigning  the 
lease  to  the  plaintiff  .bearing  date  April  10, 1833. 
The  action  in  this  case  was  commenced  in  July, 
1833.  The  judge  charged  the  jury  that  the 
proceedings  under  the  statute  were  legal  ;  that 
Kirkpatrick  and  the  tenants  in  possession  un- 
der him  were  the  proper  persons  to  whom  to 
give  notice,  and  were  proper  parties  to  the  pro- 
ceedings. The  jury  found  for  the  defendants. 
The  plaintiff  moved  for  a  new  trial. 
174*|  *Mr.  Z.  T.  Newcpmb,  for  the 
plaintiff,  insisted  that  the  affidavit  on  which  the 
summons  was  founded  is  insufficient  to  show 
that  there  was  not  property  to  countervail  the 
rent;  that  fact,  he  contended,  could  be  proved 
only  by  the  issuing  and  return  of  a  distress- 
warrant.  It  is  defective  also  in  not  showing  a 
demand  of  the  rent  of  Rogers,  or  his  assignee 
Kirkpatrick;  it  is  only  alleged  that  the  rent 
was  demanded  on  the  premises;  but  of  whom 
or  how  demanded  is  not  shown.  Nor  is  it 
stated  on  whom  the  notice  requiring  payment 
or  a  surrender  of  the  premises  was  served.  The 
judge  therefore  did  not  acquire  jurisdiction  in 
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the  matter.  The  proceedings  also  were  illegal 
and  void,  inasmuch  as  the  summons,  though 
directed  to  Rogers,  was  not  served  upon  him  ; 
nor  did  he  appear  before  the  judge.  He  was 
the  only  person  owing  the  rent,  within  the 
meaning  of  the  statute.  The  assignment  by 
way  of  mortgage  to  Kirkpatrick,  did  notdevest. 
his  legal  estate. 

Mr.  J.  Wilkinson,  for  the  defendant.  It 
was  not  necessary  to  issue  a  distress-warrant 
to  ascertain  whether  there  was  property  to  sat- 
isfy the  rent.  The  language  of  the  Act  allow- 
ing a  re-entry  by  ejectment  for  the  non-pay- 
ment of  rent,  2  R.  S.,  505,  sec.  30,  is  substan- 
tially the  same  as  that  used  in  this  case  ;  and 
it  never  has  been  held  that  before  bringing 
ejectment  there  should  be  a  distress.  The  pro- 
ceedings were  properly  had  against  Kirkpat- 
rick and  the  persons  in  possession — the  remedy 
being  given  by  statute  against  the  lessee,  his- 
assigns,  under-tenants  or  legal  representatives. 
2  R.  S.,  215,  sec.  28.  Kirkpatrick  was  the  as- 
signee of  Rogers,  and  the  persons  in  possession 
were  under-tenants  and  owed  the  rent.  If  there 
was  any  error  in  the  summary  proceedings,  the 
remedy  of  the  party  was  by  certiorari,  and  un- 
til reversed  they  are  conclusive. 

By  ihe  Court,  Sutherland,  J.  The  objec- 
tions of  the  plaintiff  to  the  affidavit  upon  which 
the  summary  proceedings  were  had,  arise  un- 
der the  following  provision  of  the  statute  ;. 
"  Where  such  person  shall  hold  over  (without 
permission)  after  any  default  in  the  payment 
of  rent,  pursuant  to  the  agreement  under  which 
such  premises  are  held,  and  satisfaction  of  such 
rent  cannot  be  obtained  by  distress  of  any 
goods,  and  a  demand  *of  such  rent  shall  [*  1 7  5 
have  been  made,  or  3  days'  notice  in  writing, 
requiring  the  payment  of  such  rent  or  the  pos- 
session of  the  premises,  shall  have  been  served 
by  the  person  entitled  to  such  rent  on  the  per- 
son owing  the  same,  in  the  manner  prescribed 
for  the  service  of  the  summons  in  the  32d  sec- 
tion of  this  title,"  etc.,  2  R.  S.,  513,  sec.  28, 
sub.  2.  The  fact  that  satisfaction  of  the  rent 
cannot  be  obtained  by  distress,  may  be  shown 
by  affidavit;  it  is  not  necessary  to  resort  to  an 
actual  distress  for  the  purpose.  The  language 
is  substantially  the  same  with  that  which  is 
used  in  the  section  which  authorizes  an  action 
of  ejectment  for  the  non  payment  of  rent.  2 
R.  S.,  505,  sec.  30  :  "Whenever  any  half-year's 
rent  or  more  shall  be  in  arrear  from  any  tenant 
to  his  landlord,  and  no  sufficient  distress  can 
be  found  on  the  premises,  to  satisfy  the  rent 
due,"  etc.  The  uniform  practice  has  been, 
under  this  section,  to  make  affidavit  of  the 
fact,  that  no  sufficient  distress  could  be  found 
to  countervail  the  arrears  of  rent ;  and  I  am 
not  aware  that  the  propriety  of  this  practice 
has  been  questioned.  Vide  9  Wend.,  147. 

As  to  the  demand  of  rent,  the  affidavit  of  the 
agent  states  that  he  went  on  the  premises  and 
demanded,  on  behalf  of  James  and  Townsend, 
the  rent  due  on  the  lease,  but  does  not  state  of 
whom  .the  demand  wasmade;  butitis,  perhaps, 
necessarily  implied  that  it  was  made  of  the  ten- 
ants in  possession.  Nor  does  the  affidavit  state 
on  whom  the  notice  requiring  the  payment  of 
the  rent,  or  that  the  possession  of  the  premises 
be  delivered  up,  was  served.  The  Act  requires 
that  it  should  be  served  on  the  person  owing 
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the  rent.  The  affidavit  should  have  been  more 
specific  iii  both  these  respects.  The  Act  does 
not  specify  of  whom  the  rent  shall  be  demand- 
ed; but  the  28th  section  authorizes  the  tenant 
or  lessee  or  the  assigns,  under-tenants  or  repre- 
sentatives of  the  tenant  or  lessee  to  be  removed. 
The  tenant  in  possession  would,  probably,  fall 
under  the  description  of  an  under-tenant,  if  he 
were  not  assignee;  and  I  think  a  demand  of 
the  rent  from  the  tenant  in  possession  is  suf- 
ficient; and  he,  probably,  would  be  considered 
the  person  owing  the  rent  within  the  provision 
of  the  Act,  upon  whom  this  notice  should  be 
served  But  if  the  rent  was  properly  demanded, 
there  was  no  necessity  for  serving  a  notice. 
176*]  *The  Act  is  in  the  alternative.  The  rent 
must  be  demanded  or  3  days'  notice  in  writing, 
requiring  payment,  given.  It  is  not  necessary 
to  do  both.  It  is  very  possible  that  upon  cer- 
tiorari  the  affidavit  might  not  have  been  held 
sufficient;  but  the  only  question  here  is,  wheth- 
er it  was  sufficient  to  give  jurisdiction  of  the 
subject-matter  to  the  judge.  I  am  inclined  to 
think  it  was. 

The  43d  section  provides  that  whenever  a 
warrant  shall  be  issued  for  the  removal  of  any 
tenant  from  any  demised  premises,  the  contract 
or  agreement  for  the  use  of  the  premises,  if  any 
such  exists,  and  the  relation  of  landlord  and 
tenant  between  the  parties,  shall  be  deemed  to 
be  canceled  and  annulled.  The  plaintiff's  lease 
was,  of  course,  terminated  by  the  proceedings 
under  this  Act,  as  much  so  as  though  it  had 
been  voluntarily  canceled  and  surrendered  by 
the  parties.  The  plaintiff,  therefore,  showed 
no  title  to  the  premises  in  question. 

New  trial  denied. 
Cited  in— 74  N.  Y.,  205 :  16  How.  Pr.,  452. 


JOHNSON  ET  AL.  v.  FLEET. 

Conveyance  in  Trust — Conditions — Conveyance 
by  Surviving  Trustee — Statutes — Action  at 
Law  by  Children  of  Grantor  does  not  Lie. 

Where  a  father,  in  1819,  executed  a  deed  of  cer- 
tain real  estate  to  two  persons  in  trust,  to  sell  and 
dispose  of  the  same  at  any  time  during1  his  life- 
time, if  they  should  deem  it  necessary,  and  to  invest 
the  proceeds  for  the  benefit  of  his  wife  and  children; 
and  if  the  property  was  not  sold  during  his  lifetime, 
on  his  decease  to  convey  the  same  to  his  wife  and 
children,  share  and  share  alike ;  and  one  of  the 
trustees,  after  the  decease  of  his  co-trustee,  in  1823, 
in  the  lifetime  of  the  grantor,  sold  and  conveyed 
the  property  to  a  third  person  for  a  valuable  con- 
sideration, reciting  the  deed  in  trust;  and  the 
children  of  the  grantor  brought  an  action  of  eject- 
ment to  recover  the  property,  on  the  ground  that 
the  surviving  trustee  had  not  power  to  convey,  and 
that  by  the  provisions  of  the  Revised  Statutes  the 
legal  estate  had  become  vested  in  them  ;  it  was  held, 
that  the  provisions  of  the  Revised  Statutes  trans- 
muting, in  certain  cases,  equitable  into  legal  es- 
tates, applying  only  to  cases  of  express  trusts,  and 
not  to  implied  or  constructive  trusts,  did  not  con- 
trol this  case,  and  that,  therefore,  the  action  at  law 
would  not  lie. 

It  seems,  had  the  conveyance  by  the  surviving 
trustee  been  made  since  the  Revised  Statutes  went 
into  effect,  that  the  action  at  law  would  have  been 
sustained  ;  but  being  made  previous  to  those  stat- 
utes, it  was  held  that  the  action  did  not  lie. 

Whether  the  sale  by  the  surviving  trustee  is 
good  and  operative,  quaere. 

Citations— 1  R.  S.,  727,  sec.  47  :  730,  sec.  67;  731 :  Rep. 
of  Rev.  ch.  1,  pt.  2,  p.  40, 41 ;  Cruise,  tit.  Trust,  ch.  1, 
sees.  29,  61,  62 ;  1  Madd.,  446,  577,  578 ;  2  Madd.,  112,  n. 
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125 :  2  Atk..  150 :  2  Fonbl.,  116  and  n.,  151 ;  2  Vern., 
20,  n. ;  2  Bac.  Read.,  16;  1  Johns.  Ch.,  301,575;  3 
Johns.  Ch.,  216 :  17  Ves.,  87;  2  Sch.  &  L.,  633;  29  Car., 

2,  sec.  20 ;  1  R.  L.,  78,  79,  sees.  12,  13 ;  2  R.  S.,  134,  sees. 
6,7. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Kings  Circuit,  brought  by  the  plaintiffs, 
seven  in  number,  the  children  of  *John  [*  1 7  7 
J.  Johnson,  to  recover  a  portion  of  certain 
premises  conveyed  by  their  father  to  Theodoras 
Polhemus  and  Gilbert  Van  Mater  by  a  deed  in 
trust,  bearing  date  Aug.  23,  1819.  By  the 
deed,  Johnson,  in  consideration  of  $1,  and  for 
the  purpose  of  conveying  the  premises  upon 
the  trusts  afterwards  specified,  granted  to  Pol- 
hemus and  Van  Mater  3  parcels  of  land;  one 
containing  26  acres,  a  second  4|  acres,  and 
the  third  10  acres  in  trust  :  1.  That  the  rents 
and  profits  of  the  premises,  during  the  natural 
life  of  Johnson,  should  be  paid  to  the  wife  of 
Johnson,  or  to  such  person  as  she  should  ap- 
point; 2.  That  Polhemus  and  Van  Mater, 
trustees  aforesaid,  should  and  might  at  any 
time  during  the  natural  life  of  Johnson,  sell 
and  dispose  of  the  premises,  or  any  part  there- 
of, if  they  should  deem  it  necessary,  and  exe- 
cute deeds  to  the  purchasers  in  fee  simple,  and 
in  such  case  to  invest  the  proceeds  of  such  sale 
in  the  purchase  of  other  real  estate,  subject  to 
the  same  conditions  as  the  premises  granted, 
01  to  place  the  proceeds  out  at  interest  upon 
good  security, or  in  the  purchase  of  government 
or  other  stock,  and  to  permit  the  rents,  profits, 
interest  and  produce  of  the  same  to  be  received 
by  the  wife  of  Johnson  as  above  provided;  and 

3.  That  from  and  after  the  decease  of  John- 
son, Polhemus  and  Van  Mater,  or  the  surviv- 
or of  them,  and  the  heirs,  executors  or  ad- 
ministrators of  such  survivor  (in  case  the  prem- 
ises were  not  sold),  should  convey  the  premises 
granted  to  them,  or  such  other  real  estate  as 
might  be  purchased  by  them, unto  the  wife  and 
children  of  Johnson  in  fee  simple,  share  and 
share  alike;  and  in  case  the  premises  should  be 
sold,  then  to  divide  the  proceeds  arising  from 
such  sale  and  the  accumulation  thereof  between 
the  wife  and  children  of  Johnson  in  manner 
aforesaid.     Polhemus  and  Van  Mater  became 
possessed  of  the  premises.     May  28,  1820,  Pol- 
hemus died.     Apr.  30,  1823,  Van  Mater,  by 
deed,  for  the  consideration   of  $10,000,  con- 
veyed the  tract  of  26  acres  to  the  defendant  in 
this  cause,  who  paid  the  consideration  money 
and  entered  into  possession.     The  deed  to  the 
defendant  recited  that  Aug.  23,  1819,  Johnson, 
by  deed,  conveyed  the  premises  sold  to  the 
defendant,  to  Polhemus  and  Van  Mater,  upon 
certain  special  trusts  in  the  said  indenture  par- 
ticularly *set  forth,  ref erring  10  thein-[*178 
denture  and  the  record  thereof,  and  that  in  part 
execution  of  the  trust,  Van  Mater  conveyed,  etc. 
The  deed  to  the  defendant  contained  covenants 
against  any  acts  done  by  Polhemus,  seisin  in 
Van  Mater  and  a  general  warranty  of  title.  July 
24,  1823,  Johnson  died,  leaving  him  surviving 
his  widow  and  seven  children,  the  plaintiffs  in 
this  cause.    July  12,  1833,  this  suit  was  com- 
menced.    The  above  facts  were  found   in  a 
special  verdict. 

Messrs.  D.  Lord,  Jr.,  and  P.  A.  Jay,  for 
the  plaintiffs,  insisted  that  the  proviso  for  the 
sale  of  the  premises  contained  in  the  deed  of 
Johnson  could  not  be  lawfully  executed  after 
the  death  of  Polhemus;  that  the  sale  by  Van 
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Mater  was  a  breach  of  trust;  that  the  defend- 
ant, purchasing  with  a  full  knowledge  of  the 
trust,  became  thereby  himself  a  trustee  for  the 
plaintiffs;  and  that  after  the  death  of  Johnson, 
in  1823,  the  trust  was  merely  passive,  and  Jan. 
1,  1830,  the  Revised  Statutes  transferred  the 
legal  estate  to  the  cestuis  que  trust,  the  plaint- 
iffs in  this  cause,  and  of  course  ejectment  lies. 
Messrs.  J.  Duer  and  E.  Griffin,  for  the 
defendants.  The  deed  to  Polhemus  and  Van 
Mater  vested  in  them  an  estate  in  fee;  such  an 
estate  being  in  trust,  was  a  joint  tenancy,  and 
survived  to  Van  Mater  on  the  death  of  Pol- 
hemus, and  the  deed  from  Van  Mater,  the  sur- 
viving trustee,  vested  in  the  defendant  an  es- 
tate in  fee  simple.  If  the  capacity  to  sell  by 
the  trustee  is  to  be  taken  as  a  power,  it  is  a 
universal  rule  that  a  power  coupled  with  an 
interest  survives  to  the  surviving  trustee;  and 
they  insisted  that  this  is  a  power  coupled  with 
an  interest,  and  that  there  is  nothing  peculiar 
in  the  terms  of  the  trust  deed  to  control  the 
operation  of  the  above  general  principles.  If 
it  is  held  that  the  execution  of  the  power  to 
sell  was  made  to  depend  on  the  discretion  of 
the  trustees,  such  construction,  it  was  contend- 
ed, would  not  affect  its  survivorship;  that  the 
power  to  sell  was  not  limited  by  any  condition 
or  contingency,  that  the  sale  was  to  be  made 
when  deemed  necessary  by  the  trustees  or  the 
survivor  of  them,  and  that  the  judgment  of 
the  surviving  trustee  that  a  sale  was  necessary 
was  sufficiently  proved  by  the  act  of  his  selling 
to  the  defendant. 

1 79*]  *By  the  Court,  Nelson,  J.  The  first 
question  to  be  considered  is,  whether  the  rem- 
edy of  the  plaintiffs,  if  there  be  one,  exists  at 
law;  and  this  must  depend  upon  the  further 
question,  whether  the  estate  claimed  be  a  legal 
or  an  equitable  estate.  Courts  of  law  regard 
only  the  legal  rights  of  the  parties,  and  this 
rule  has  been  adhered  to  with  commendable 
strictness.  It  was  conceded  upon  the  argu- 
ment by  the  counsel  for  the  plaintiffs,  and 
there  can  be  no  doubt  of  the  propriety  of  the 
concession,  that  before  the  Revised  Statutes, 
the  title  set  up  by  their  clients  was  purely 
equitable,  and  they  would  have  been  obliged 
to  resort  to  another  forum  to  have  enforced 
it.  Since  these  statutes,  it  is  claimed  to  be 
good  at  law  and,  of  course,  recoverable  in 
ejectment. 

The  proposition  is  not  to  be  controverted, 
that  since,  as  before  those  statutes,  trusts  or 
equitable  titles  belong  exclusively  to  the  con- 
sideration of  a  Court  of  Chancery.  The  well 
known  and  acknowledged  boundary  between 
the  jurisdiction  of  the  courts  has  neither  been 
obliterated  or  altered  in  this  respect.  A  large 
class  of  trust  estates  have  been  converted  into 
legal  estates  by  the  operation  of  the  Revised 
Statutes,  1  R.  S.,  727,  731;  and  for  that  reason, 
and  that  only,  are  the  subject  of  common  law 
jurisdiction;  all  other  trust  estates  remain,  as  be- 
fore, under  the  control  of  the  court  of  equity. 
The  section  chiefly  instrumental  in  changing 
the  legal  character  of  these  estates  is  the  47th, 
page  727.  It  is  as  follows:  "Every  person  who, 
by  virtue  of  any  grant, assignment  or  devise,no  w 
is  or  hereafter  shall  be  entitled  to  the  actual 
possession  of  lands  and  the  receipt  of  the  rents 
and  profits  thereof,  in  law  or  in  equity,  shall 
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be  deemed  to  have  a  legal  estate  therein,  of 
the  same  quality  and  duration,  and  subject  to 
the  same  conditions  as  his  beneficial  interest." 
By  this  section,  all  formal  trusts  that  have 
heretofore  existed  are  at  once  turned  into  legal 
estates  and,  of  course,  subject  to  the  rules  of 
practice  applicable  thereto;  its  operation  is 
confined  by  the  next  section  to  trusts,  merely 
nominal;  and  the  50th  section  provides,  that  it 
"shall  not  extend  to  trusts  arising  or  resulting 
by  implication  of  law."  The  language  of  the 
47th  section  is  broad:  "  now  is  or  hereafter 
shall  be  entitled  to  the  actual  possession  of 
lands  and  *the  receipt  of  the  rents  and  [*1  8O 
profits  thereof,  in  law  or  in  equity,  shall  be 
deemed  to  have  the  legal  estate;"  and  it  is 
clear,  unless  the  present  case  falls  within  the 
exception  or  50th  section,  whatever  title  the 
plaintiffs  possess  must  be  a  legal  one. 

It  is  not  at  this  day  important  to  go  back  to 
the  27  Hen.  VIII.,  commonly  called  the  Stat- 
ute of  Uses,  nor  to  look  at  the  doctrine  of  uses 
and  trusts,  or  the  supposed  failure  of  the  great 
purpose  of  that  statute  (by  the  limited  con- 
struction of  the  courts  of  law),  which  was  to 
convert  nominal  uses  into  legal  estates.  The 
first  use  only  was  executed  ;  and  every  other, 
though  merely  formal,  being  rejected  at  law, 
was  taken  up  by  the  court  of  equity,  and  sup- 
ported and  enforced  as  a  trust.  It  has  been 
well  remarked,  that  trusts  since  this  statute 
are  what  uses  were  before  its  passage.  Now 
the  operation  of  the  47th  section  accomplishes 
all  that  could  have  been  effected  by  the  most 
liberal  construction  claimed  for  the  Statute  of 
Uses.  All  formal  trusts  created,  however  nu 
merous  or  extended  the  series,  are  as  by  magic 
transformed  into  legal  estates.  A  conveyance 
to  A,  in  trust  for  B,  in  trust  for  C,  at  once 
vests  the  title  in  C,  and  would  vest  it  in  the 
cestui  que  trust  last  named,  however  numerous 
the  trusts  created.  Whether  the  legal  title 
would  pass  through  each  cestui  que  trust,  or  at 
once  pass  from  the  grantor  or  devisor  to  the 
last,  it  is  not  now  important  to  determine.  It 
is  a  question  that  may  hereafter  arise  under 
this  section,  and  call  for  consideration. 

Thus  far  there  can  be  no  doubt  as  to  the 
operation  of  these  provisions,  and  the  intent 
of  the  Legislature  ;  and  according  to  the  notes 
of  the  revisers,  the  above  result  is  all  that  was 
designed.  See  Reports  of  Revisers,  ch.  1,  pt.  2, 
pp.  40,  41.  If  this  section  is  extended  by  con- 
struction beyond  formal  express  trusts,  we  do 
not  know  where  a  line  is  to  be  drawn  between 
a  legal  and  equitable  title.  Implied  trusts  are 
well  known  in  the  law  as  contradistinguished 
from  express  trusts,  and  are  classed  by  ap- 
proved authorities  under  a  distinct  head.  If 
any  are  embraced  within  the  section,  which 
are  they  ?  Resulting  trusts  are  not,  because 
they  are  expressly  excepted ;  so  all  others  aris- 
ing by  implication,  that  is,  by  construction  or 
operation  of  law.  50th  section.  The  defendant, 
if  a  trustee  *at  all,  falls  under  this  latter  [*  1 8 1 
class,  and  is  so  considered  by  all  the  author- 
ities. 1  Crui.,  tit.  Trust,  ch.  1,  sees.  29,  61,  62. 

Mr.  Haddock,  in  his  treatise  on  the  Prin- 
ciples and  Practice  of  the  Court  of  Chancery, 
says  that  trusts  "are  either  express  or  implied: 
under  which  head  of  implied  trusts,  may  be 
included  resulting  trusts,  and  all  such  trusts 
as  are  not  express.  Express  trusts  are  created 
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by  deed  or  by  will;  implied  trusts  arise  in  gen- 
eral by  construction  of  law  upon  the  acts  or 
situation  of  the  parties."  1  Madd.,  446;  see, 
also,  pp.  577,  578,  and  2  Id.,  125.  In  the  case  of 
Lloyd  v.  Spillet,  2  Atk.,  150,  Ld.  Hardwicke, 
after  specifying  two  instances  of  resulting 
trusts  since  the  Statute  of  Frauds  and  perju- 
ries, says:  "  I  do  not  know  in  any  other  in- 
stance, besides  these  two,  where  this  court 
have  declared  resulting  trusts  by  operation  of 
law,  unless  in  cases  of  fraud,  and  where  trans- 
actions, have  been  carried  on  mala  fide."  2 
Fonbl,  116,  and  n.;  2  Vern.,  20,  n.;  2  Madd., 
112,  and  n.  Purchasers,  fora  valuable  consid- 
eration, with  notice  of  a  trust,  are  deemed 
guilty  of  a  fraud,  and  upon  that  ground  are 
'  held  to  be  trustees  for  the  person  beneficially 
interested.  1  Crui.,  tit.  Trust,  ch.  1.  sec.  61,  62; 

2  Fonbl.,  151;  Ld.  Bacon,  Read.,  16;  1  Johns. 
Ch.,  575,  301.    The  class  of  cases  in  chancery, 
where  the  Statute  of  Limitations  has  been  set  up 
by  the  constructive  trustee  to  bar  the  claim  of 
the  beneficial  owner,  may  be  referred  to  upon 
this  point.  No  lapse  of  time  bars  a  direct  trust 
between  the  trustee  and  cestui  que  trust ;   but 
where  a  purchaser  takes  possession  of  prop- 
erty in  his  own  right,  and  is  afterwards  by 
matter  of  evidence  or  construction  turned  into 
a  trustee,  lapse  of  time  may  be  pleaded  in  bar. 

3  Johns.  Ch.,  216  ;    17  Yes.,  87;    2  Sch.  &  L., 
633;  1  Madd.,  446.   Again;  the  exception  con- 
tained in  the  50th  section  was  obviously  taken 
from  the  proviso  to  that  section  of  the  Statute 
of  Frauds  that  requires  all    declarations  of 
trusts  to  be  in  writing.  29  Car.  2,  sec.  20;  1  R. 
L.,  78,  sees.  12, 13;  2  R.  S.,  134,  sees.  6,  7.  The 
language  of  the  proviso  to  29  Car.,  after  en- 
acting that  all  declarations  and  creations  of 
trusts  shall  be  in  writing,  is,  that  all  convey- 
ances where  trusts  and  confidences  shall  arise 
or  result  by  implication  of  law  shall  be  as  if  that 
Act  had  never  been  made.  It  is  under  this  ex- 
182*]  ception  *that  the  somewhat  numerous 
class  of  implied  trusts  have  been  saved  from 
the  effect  of  this  statute. 

Now  if  the  trust  in  this  case  (and  one  must  be 
raised  to  .be  executed  under  the  47th  section, 
for  the  deed  is  not  void  but  only  voidable)  does 
not  arise  by  implication  of  law,  then  it  cannot 
be  created  or  exist,  without  some  writing 
signed  by  the  party  or  his  agent.  Nothing  of 
that  kind  appears.  It  is  true,  the  trust  deed  is 
in  part  recited,  and  referred  to  in  the  deed  to 
the  defendant,  and  is,  therefore,  sufficient  no- 
tice of  the  trust,  and  also  perhaps  of  the  want 
of  power  (if  none  exists)  to  convey  an  inde- 
feasible title,  as  it  was  a  fraud  in  the  defend- 
ant to  buy  another  person's  estate  knowingly; 
but  there  is  no  other  trust  existing  than  what 
arises  in  all  cases  of  a  purchase  of  a  trust  es- 
tate, with  notice.  The  defendant  has  not  de- 
clared or  created  a  trust,  unless  the  law  im- 
poses it  upon  him  by  matter  of  evidence  and 
construction.  Notice  from  the  deed  is  no  high- 
er or  more  operative  than  if  proved  aliun.de. 

The  transmutation  of  formal  express  trusts 
into  legal  estates  was  a  very  simple  operation, 
because,  in  equity,  the  cestui  que  trust  is 
deemed  the  legal  owner,  and  exercises  sub- 
stantially the  same  dominion  over  the  estate  as 
he  now  can  at  law.  A  trustee  in  such  a  case 
seemed  a  very  useless  personage  and,  in  truth, 
was  so,  except  so  far  as  it  enabled  the  cestui  que 
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trust,  his  friend,  to  cheat  his  creditors,  and  to 
be  himself  in  turn  cheated,  and  to  bring  the 
estate  within  the  control  of  the  Court  of  Chan- 
cery. Trusts,  however,  that  arise  from  mat- 
ter of  evidence,  and  by  construction  are  more 
complicated,  are  "creatures  of  equity,"  de- 
pending wholly  upon  the  application  of  equi- 
table principles,  and  have  been  wisely  left  to 
the  superintendence  of  that  jurisdiction.  It 
would  be  confounding  two  distinct  depart- 
ments of  the  law.  and  turning  courts  of  common 
law  into  equitable  tribunals,  if  we  were  to  en- 
tertain them.  We,  therefore,  repudiate  all  con- 
structive trusts,  all  that  are  not  expressly  de- 
clared within  the  provision  of  the  Statute  of 
Frauds.  1  R.  L.,  79,  sees.  12,  13;  2  R.  S.,  134, 
sees.  6,  7. 

If  the  deed  to  the  defendant  had  been  exe- 
cuted since  the  Revised  Statutes,  the  question 
between  the  parties  would  have  been  triable  at 
law.  By  the 67th  section,  1  R.  S.,  730:  "When 
the  trust  shall  be  expressed  in  the  instrument 
creating  the  estate,  *everysale,  convey-  [*183 
ance  or  other  act  of  the  trustees,  in  contraven- 
tion of  the  trust,  shall  be  absolutely  void." 
This  is  a  new  rule,  and  must  be  construed  to 
apply  prospectively.  It  will  behoove  purchas- 
ers hereafter  to  examine  the  deed  under  which 
the  vendor  holds  his  title. 

On  the  second  question,  whether  the  power 
given  to  the  trustees  to  sell  .was  properly  exe- 
cuted, there  can  be  no  doubt  the  fee  existed  in 
Gilbert  Van  Mater,  the  survivor,  at  the  time 
of  his  conveyance  to  the  defendant  and,  of 
course,  the  legal  title  passed  to  the  defendant. 
Having  purchased  with  notice,  however,  in 
equity  he  would  be  deemed  to  hold  subject  to 
the  trust,  unless  he  can  protect  himself  under 
the  power.  The  execution  of  the  power,  there- 
fore, will  be  the  important  question  in  the  case; 
and  that  must  depend  upon  the  construction 
of  the  deed  of  trust.  As  we  have  come  to  the 
conclusion  on  the  first  point,  that  the  case  be- 
longs to  the  consideration  of  another  forum,  it 
would  be  indelicate  and  presumptuous  in  us  to 
express  an  opinion  upon  what  is  deemed  the 
only  serious  question  involved. 

Judgment  for  defendant. 

Cited  in— 14  Barb.,  45;  26  How.  Pr.,  372;  2  Rob., 
131. 


DEARBORNE  ».  KENT  &  ROSE. 

Suit  before  Justice  against  Joint  Debtors — Plead- 
ing and  Practice. 

In  a  suit  before  a  justice  against  joint  debtors, 
a  non-resident  plaintiff  is  entitled  to  proceed  by 
warrant,  although  one  of  the  defendants  is  a  non- 
resident of  the  county  in  which  the  process  issues  ; 
and  on  one  of  the  defendants  being1  brought  into 
court,  the  justice  may  render  judgment  against 
both. 

When  a  defendant  demurs  to  a  replication,  and 
the  replication  is  adjudged  good,  he  is  not  at  liberty 
to  attack  the  declaration.  Where  in  such  case  the 
demurrer  is  sustained,  and  the  plaintiff  turns  round 
and  attacks  the  plea  of  the  defendant,  then  the  de- 
fendant may  object  to  the  declaration ;  but  other- 
wise not. 

So,  where  a  defendant  has  pleaded  the  general 
issue,  he  cannot  on  a  demurrer  to  subsequent 
pleadings  object  to  the  sufficiency  of  the  declara- 
tion. 

Citations— Act,  April  12, 1824,  sees.  3,  5, 15 ;  2  K.  S., 
228,  sec.  17,  sub.  1;  9  Cow.,  26;  11  Wend.,  662. 
• 

THE  plaintiff  declared  upon  two  judgments 
rendered  in  his  favor  against  the  defend- 
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ants  by  a  justice  of  the  County  of  Oneida.  It 
is  stated  m  the  declaration  that  the  plaintiff, 
Apr.  20,  1824,  "by  the  consideration  and  judg- 
ment of  a  certain  court  of  the  people  of  the 
State  of  New  York,  called  a  justice's  court, 
184*]  *holden  by  virtue  of  the  statute  in  that 
behalf  made  and  provided,  before  N.  L., 
Esquire,  at  his  office  in  the  Town  of  Rome,  in 
the  County  of  Oneida,  then  being  one  of  the 
justices  of  the  peace  of  the  said  people,  in  and 
for  the  said  County  of  Oneida,  recovered 
against  the  defendants  $34.44,  as  well  for  his 
damages,  etc.,  as  for  his  costs,  etc.,"  and  that 
the  judgment  still  remains  in  full  force,  etc. 
The  defendant  Kent  alone  appears  and  pleads: 
1.  Nil  debet ;  2.  That  no  summons  or  process 
was  served  upon  him  to  appear  before  the  jus- 
tice, or  returned  served  as  to  him;  that  he  did 
not  appear  either  in  person  or  by  attorney; 
that  he  was  not  indebted  to  the  plaintiff  joint- 
ly with  Rose,  and  that  the  justice  did  not  ac- 
quire jurisdiction  authorizing  the  rendition  of 
a  judgment  against  him;  and  3.  That  he,  Kent, 
at  the  time  of  the  rendition  of  the  judgment, 
and  for  five  years  previous  thereto,  was  a  resi- 
dent and  an  actual  inhabitant  of  the  County  of 
Lewis,  to  wit :  of  the  Town  of  Leyden,  and 
that  the  suits  on  which  the  judgments  were 
rendered  were  commenced  by  warrants,  which 
were  served  upon  Rose,  but  not  upon  him;  that 
he,  Kent,  did  not  -appear  in  person  or  by  attor- 
ney before  the  justice,  or  authorize  the  judg- 
ments to  be  entered,  and  that  he  was  not  a  joint 
debtor  with  Rose  to  the  plaintiff.  To  the  sec- 
ond plea,  the  plaintiff  replied  that  Kent  and 
Rose  were  jointly  indebted  to  him;  that  being 
himself  a  non-resident  of  Oneida,  he  applied  to 
the  justice  for  warrants  against  the  defendants, 
and  made  due  proof  of  the  joint  indebtedness 
of  the  defendants,  of  his  own  non-residence, 
and  gave  the  security  required  by  statute; 
that  warrants  were  issued  against  the  defend- 
ants jointly,  upon  which  Rose  was  arrested 
and  Drought  before  the  justice,  and  as  to 
Kent '  the  warrants  were  returned  non  est  in- 
ventus  ;  whereupon  the  justice  proceeded  and 
rendered  judgments  against  the  defendants 
jointly,  and  this,  etc.  To  the  third  plea,  the 
plaintiff  put  in  a  similar  replication.  The  de- 
fendant demurred  to  the  replications,  and  the 
plaintiff  joined  in  demurrer. 

Mr.  W.  C.  Noyes,  for  the  defendant,  prin- 
cipally insisted  that  the  justice  had  no  author- 
ity to  issue  a  warrant  against  a  non-resident 
defendant,  where  the  application  for  the  proc- 
ess is  by  a  non-resident  plaintiff.  He  also 
185*]  insisted  that  the  declaration  *was  de- 
fective in  not  stating  the  mode  in  which  the 
justice  obtained  jurisdiction,  and  that  he  had 
jurisdiction. 

Mr.  P.  Gridley,  for  the  plaintiff. 

By  the  Court,  Savage,  Gh.  J.  The  demur- 
rer being  general,  it  is  only  necessary  to  inquire 
whether  the  replications  are  good  in  substance. 
The  point  of  defense  in  both  special  pleas  is  the 
want  of  jurisdiction  in  the  justice,  though  the 
facts  stated  in  them  are  somewhat  different. 
The  first  alleges  the  want  of  appearance,  or 
service  of  process,  and  denies  any  joint  liability 
with  the  defendant  ilose.  The  replication  in 
answer  to  this  plea  does  not  aver  the  appear- 
ance of  the  defendant  Kent;  but  it  avers  the 
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joint  indebtedness  of  the  defendants  Kent  and 
Rose,  the  non-residence  of  the  plaintiff,  securi- 
ty given  according  to  the  statute,  the  issuing 
the  warrants,  the  arrest  of  Rose  and  his  ap- 
pearance, and  the  return  of  not  found  as  to  the 
defendant  Kent.  The  demurrer  admits  these 
facts,  and  the  question  is  whether  upon  this 
state  of  facts  the  justice  had  jurisdiction  to  au- 
thorize him  to  proceed  and  render  judgment 
against  both  defendants. 

The  $50  Act  of  Apr.  12,  1824,  was  the  law 
in  force  when  the  proceedings  were  had,  and 
an  examination  of  the  5th  and  15th  sections 
will  show  them  to  have  been  regular.  The  5th 
section  declares  when  it  is  proper  to  proceed 
by  warrant;  it  contains  this  clause:  "And  if  . 
the  person  applying  for  a  warrant  be  a  non- ' 
resident,  and  tender  to  any  justice  security  for 
the  payment  of  any  sum  which  may  be  ad- 
judged against  him,  he  shall  be  entitled  to  have 
a  warrant  in  his  favor  against  any  person  in 
the  county  in  which  such  justice  may  reside." 
The  15th  section  authorizes  the  issuing  of  proc- 
ess against  joint  debtors  in  the  same  manner  as 
against  individual  debtors;  and  in  case  of  service 
upon  either  of  the  joint  debtors,  such  joint  debt- 
or shall  answer  to  the  plaintiff,  and  judgment 
shall  be  entered  against  them  all,  in  the  same 
manner  as  if  the  process  had  been  served  upon 
all  such  debtors.  These  provisions  of  the  Stat- 
ute of  1824  seem  to  j  ustif  y  the  proceedings  of  the 
justice.  Although  it  be  true,  as*alleged  [*186 
in  the  first  special  plea,  that  the  defendant, 
Kent,  never  appeared  before  the  justice  in  per- 
son or  by  attorney,  nor  was  served  with  process 
of  any  kind,  yet  being  a  joint  debtor  with  Rose, 
the  service  of  process  upon  Rose  which  was  is- 
sued against  both  as  joint  debtors,  and  the  ap- 
pearance of  Rose,  gave  the  justice  authority  to 
proceed  and  enter  a  judgment  against  both. 
This  replication  is,  therefore,  good. 

The  second  special  plea  contains  the  same  al- 
legations as  the  first,  and  some  others.  It  states 
that  the  defendant,  Kent,  was  an  inhabitant  of 
Leyden  in  Lewis  Co.,  that  the  suits  were  com- 
menced by  warrant  against  him  and  Rose  joint- 
ly, but  served  upon  Rose  alone, and  that  he  and 
Rose  were  not  joint  debtors.  To  this  the  plaintiff 
replies,  and  asserts  that  the  defendants,  Kent 
and  Rose,  were  joint  debtors  to  him,  the  plaint- 
iff; that  he,  the  plaintiff,  was  a  non-resident,  and 
gave  the  security  required  by  the  statute;  that 
warrants  were  issued,  that  Rose  was  arrested 
and  brought  before  the  justice,  and  that  judg- 
ments were  rendered  against  both.  The  only  es- 
sential difference  between  the  two  pleas  is  the 
introduction  in  the  last  plea  of  the  fact,  that  the 
defendant  Kent,  did  not  reside  within  the  juris- 
diction of  the  justice.  This  fact  is  not  traversed 
in  the  replication,  and  is,  therefore,  conceded. 
The  3d  section  of  the  Act  of  1824  declares,  that 
the  first  process  against  freeholders  and  inhab- 
itants having  families  shall  be  by  summons,  to 
any  constable  of  the  county  where  the  defend- 
ant dwells.  The  5th  section  specifies  several 
cases  in  which  a  warrant  may  issue:  1.  When 
the  defendant  is  about  to  depart  from  the  coun- 
ty; or  2.  Where  the  plaintiff  will  be  in  danger 
of  losing  his  debt,  unless  the  process  be  by 
warrant  against  the  defendant,  being  a  free- 
holder or  inhabitant  having  a  family.  Thus 
far  the  statute  seems  to  speak  of  inhabitants  of 
the  county;  but  in  the  next  clause,  which  gives 
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-a  warrant  to  a  non-resident  plaintiff,  it  is 
"  against  any  person  in  the  county  in  which 
such  justice  may  reside."  It  is  not  confined  to 
freeholders  or  inhabitants  having  families,  but 
may  issue  against  any  person  in  the  county — 
that  is,  any  person  then  being  in  the  county, 
whether  he  dwells  there  or  not.  It  was  not 
necessary,therefore,that  the  defendants  should 
be  inhabitants  of  the  county.  Indeed,  the  in- 
ference from  the  provisions  of  the  statute  is, 
187*]  *that  a  warrant  might  be  issued  of 
course  and  without  security  against  all  persons, 
whether  residents  or  not,  except  freeholders 
and  inhabitants  having  families.  The  Revised 
Statutes  place  this  matter  beyond  doubt;  they 
give  a  warrant  in  all  cases  where  the  defendant 
is  a  non-resident  of  the  county.  2  R.  S.,  228, 
sec.  17,  sub.  1.  The  Act  of  1824  was  equally 
explicit:  "  But  no  person  shall  be  proceeded 
against  by  summons  out  of  the  county  in  which 
he  or  she  resides."  Of  course,  a  warrant  must 
be  the  only  process  against  a  defendant  out  of 
the  county  in  which  he  resides.  Where  was 
the  residence  of  Rose  does  not  appear,  nor  is  it 
material;  for  if  he  was  a  non-resident,  a  war- 
rant was  the  only  process;  if  he  was  a  freehold- 
er, or  an  inhabitant  having  a  family,  or  any 
inhabitant  or  any  person  in  the  county,  a  war- 
rant was  proper  under  the  circumstances  stated 
in  the  replication.  The  replications  are, there- 
fore, both  good. 

The  defendant  seeks  to  attack  the  declara- 
tion; but  that  he  cannot  do.  The  pleading  de- 
murred to  being  declared  good,  the  demurrer 
was  not  well  taken,  and  can  be  of  no  service  to 
the  defendant.  If  he  thought  the  declaration 
bad,  he  might  have  demurred  to  it  before  he 
plead;  not  having  done  so,  he  cannot  reach  it 
by  demurring  to  the  replication.  It  was  form- 
erly the  practice,  and  is  now,  to  attack  previ- 
ous pleadings  in  certain  cases;  for  example, 
had  these  replications  been  adjudged  bad,  it 
would  have  been  competent  for  the  plaintiff  to 
-have  shown  that  the  pleas  were  bad,  and  then 
the  defendant  might  have  shown  the  declara- 
tion bad;  but  the  replications  being  adjudged 
good,  the  investigation  stops  there.  The  de- 
fendant in  this  case  is  estopped  on  another 
ground,  upon  the  application  of  the  rule  that 
a  party  cannot  both  plead  and  demur  to  the 
same  pleading.  The  defendant  by  pleading 
the  general  issue,  is  estopped  from  demurring 
directly,  and  cannot  do  it  indirectly,  11  Wend., 
•662;  but  if  he  could,  it  would  not  avail  him. 
The  general  form  of  declaring  adopted  here, 
has  been  approved,  9  Cow.,  26,  and  in  several 
recent  cases.  It  is  only  in  pleadings  subsequent 
to  the  declaration  that  the  utmost  strictness  is 
required. 

Judgment  for  plaintiff. 

Cited  in— 4  Denio,  66 ;  1  Barb.,  17. 


188*]  *SMITH'S  EXECUTOR  v.  MILLER. 

Judgment — No  Presumption  of  Payment  With- 
in-20  Years  at  Common  Law — Statute. 

At  common  law  presumption  of  payment  does  not 
attach  to  a  judgment,  although  there  be  no  evi- 
dence of  partial  payments  or  of  acknowledgment 
of  indebtedness  within  20  years. 

Now  by  statute  the  presumption  of  payment  will 
attach  to  judgments,  I.  e.,  to  all  judgments  ren- 
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dered  previous  to  Apr.  3,  1821;  the  presumption 
will  attach,  after  20  years  from  the  passage  of  the 
Act,  viz:.  Apr.  3,  1821,  and  to  all  judgments  there- 
after rendered  after  20  years  from  the  docketing 
thereof.  The  statute  on  this  subject  is  prospective 
and  not  retrospective. 

Citations— 7  Johns..  556 ;  16  Johns.,  210 ;  10  Johns., 
414 ;  12  Johns.,  242 ;  6  Mod.,  22  :  1  Burr.,  434  ;  4  Burr  . 
1963;  IT.  R.,  270;  Cowp.,  109,  214;  1  Str.,  639;  i 
Camp.,  217 ;  2  Barn.  &  C.  555 ;  9  Com.  L.  R.,  177  •  5 
Conn.,  1 ;  2  R.  S.,  301,  sec.  46;  Matt.  Pres.  Ev.,  375. 

A  CASE  agreed  upon  by  the  parties,  setting 
forth  the  following  facts,  was  brought 
on  to  argument.  The  plaintiff  commenced  his 
suit  in  Jan.,  1833,  and  declared  in  debt  upon  a 
judgment  rendered  in  this  court  in  the  term  of 
Aug.,  1805,  in  favor  of  his  testator  against  the 
defendant,  for  $1,652.80  of  debt,  and  $13.68 
costs.  The  defendant  pleaded:  1.  Nil  debet;  2. 
Nul  tiel  record;  and  3.  Payment.  The  plaint- 
iff took  issue  upon  the  first  and  second  pleas, 
which  concluded  to  the  country.and  to  the  third 
replied,  denying  payment.  It  was  admitted 
that  the  judgment  was  duly  rendered  as  set 
forth  in  the  declaration;  and  that  the  defend- 
ant has  at  all  times  since  the  rendition  of  the 
judgment  been  possessed  of  property,  within 
this  State,  both  real  and  personal,  and  has  at 
all  times  been  able  to  pay  the  above  judgment. 
The  defendant  insists  that  the  judgment  has 
been  paid  and  satisfied,  and  relies  on  the  pre- 
sumption arising  from  lapse  of  time  as  evi- 
dence of  payment,  until  something  be  shown 
on  the  part  of  the  plaintiff  to  repel  such  pre- 
sumption. The  plaintiff  denies  that  the  doc- 
trine of  presumption  of  payment  is  applicable 
to  a  judgment.  If  the  court  shall  be  of  opin- 
ion that  the  plaintiff  is  entitled  to  recover, 
judgment  is  to  be  entered  in  his  favor  as  upon 
a  verdict  for  debt,  and  damages  to  be  computed 
by  one  of  the  clerks  of  this  court;  if  otherwise, 
judgment  of  nonsuit  to  be  entered. 

Mr.  D.  Buel,  Jr.,  for  plaintiff.  Apr.  3, 1821, 
a  statute  was  passed  that  presumption  of  pay- 
ment should  apply  to  all  judgments  then  ren- 
dered or  thereafter  to  be  rendered,  i.  e.,  to 
judgments  then  rendered  after  20  years  from 
the  passage  of  the  *Act,  and  to  judg-  [*189 
ments  thereafter  to  be  rendered  after  20  years 
from  the  docketing  thereof,  in  the  same  man- 
ner as  such  presumption  applies  to  sealed  in- 
struments. Stat.  of  1821,  p.  246,  sec.  4.  This 
provision  is  incorporated  into  the  Revised  Stat- 
utes. 2  R.  S.,  301,  sees.  46,47.  This  introduced 
a  new  principle  into  the  law  of  this  State,  and 
the  operation  of  it  must  necessarily  be  prospect- 
ive. 7Johns.,477;  8  Wend. ,661;  lO/tf.,363; 
12 /of.,  490.  Mere  lapse  of  time  does  not  of 
itself  form  a  bar  even  in  respect  to  sealed  in- 
struments; it  only  raises  a  presumption  which 
may  be  rebutted  by  circumstances.  10  Johns., 
414;  16/d.,214.  The  presumption  here  is  re- 
pelled by  the  fact  that  the  plaintiff  is  an  execu- 
tor, and  may  be  presumed  ignorant  of  the  exist- 
ence of  the  judgment  until  suit  brought. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
terms  of  the  Revised  Statutes  are  sufficiently 
broad  to  embrace  this  case.  But  independent 
of  the  statute,  the  presumption  of  payment 
should  attach  to  this  judgment.  After  a  lapse 
of  20  years,  a  debt  due  by  specialty  is  presumed 
to  be  paid,  and  the  reason  in  support  of  the  pre- 
sumption applies  with  as  much  force  to  judg- 
ments as  to  specialties.  A  judgment  will  not  be 
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permitted  to  be  entered  on  a  bond  and  warrant 
after  20  years.  In  Flower  v.  Bolingbroke,  1  Str. , 
638,  where  a  judgment  had  been  obtained, 
but  not  entered,  the  court  refused  leave  to 
enter  the  judgment,  holding  that  the  presump- 
tion was  that  the  debt  was  satisfied.  So  in 
Williaume  v.  Gorges,  1  Camp..  217,  Ld.  Ellen- 
borough  directed  a  jury  to  presume  a  judg- 
ment paid,  there  being  no  proof  of  payments 
within  20  years.  Matthews,  Presumptive  Evi- 
dence, pp.  858,  375,  379,  includes  judgments 
within  the  doctrine  of  presumption  of  pay- 
ment; and  in  Conn,  it  has  been  holden  that  the 
non-payment  of  a  judgment  for  20  years  raises 
the  presumption  of  payment.  5  Conn.,  1.  The 
presumption  in  this  case  is  not  repelled  by  the 
suit  being  prosecuted  by  an  executor;  it  is  not 
shown  when  the  testator  died,  and  for  aught 
appearing,  he  may  have  lived  more  than  20 
years  after  the  entry  of  the  judgment. 

Mr.  S.  Stevens,  in  reply.  The  very  stat- 
utes subjecting  judgments  to  the  presumption 
of  payment  applied  to  specialties,  is  conclusive 
19O*]  *evidence  that  it  was  conceded  the  pre- 
sumption did  not  attach  at  common  law.  Not 
a  case  is  to  be  found  in  England,  where  it  was 
held  that  the  presumption  attached  to  a  judg- 
ment. The  case  cited  from  Campbell  must 
have  been  under  a  special  order  from  chan- 
cery, as  the  facts  shown  on  the  trial  were  suf- 
ficient to  repel  the  presumption  of  payment 
even  of  a  specialty.  Besides  the  judgment  there 
was  a  mere  incident  to  an  annuity-bond,  and 
the  law  applicable  to  the  bond  probably  con- 
trolled the  judgment.  So  the  case  in  Strange 
was  like  an  application  to  enter  judgment  on 
a  bond  and  warrant,  and  was  governed  by  the 
law  applicable  to  such  cases.  The  case  in 
Conn,  stands  alone,  and  it  is  worthy  of  remark 
that  the  distinction  between  specialties  and 
judgments,  as  to  the  application  of  the  doc- 
trine of  presumptions,  is  not  adverted  to  by 
either  counsel  or  court. 

By  the  Court,  Sutherland,  J.  The  provis- 
ion in  the  Act  of  Apr.  3,  1821,  that  the  pre- 
sumption  of  payment  shall  apply  to  judgments 
after  a  lapse  of  20  years,  has  always  been  con- 
sidered as  introducing  a  new  principle  into  the 
law  of  this  State.  Previously  to  that  time, 
such  presumption  had  been  indulged  only  in 
relation  to  sealed  instruments,  in  analogy  to 
the  Statutes  of  Limitations  which  apply  only 
to  simple  contracts.  In  Clark  v.  Hopkins,  7 
Johns.,  556,  the  court  refused  to  permit  a  judg- 
ment to  be  entered  upon  a  bond  and  warrant  of 
attorney,  after  a  lapse  of  18  years,  upon  the  us- 
ual affidavit  that  the  bond  was  duly  executed 
and  still  remained  due.  They  there  refer  to  the 
leading  English  cases,  which  decide  that  after 
18  or  20  years,  a  bond  will  be  presumed  to 
have  been  paid;  and  they  hold  it  incumbent 
on  the  plaintiff  to  show  a  demand  of  payment 
and  an  acknowledgment  of  the  debt  within 
that  time  to  rebut  this  presumption.  In  Bailey 
v.  Jackson,  16  Johns.,  210,  the  principle  was 
held  to  be  applicable  to  a  case  in  which  an  ac- 
tion of  covenant  had  been  brought  for  rent; 
and  in  Jackson  v.  Pierce,  10  Johns.,  414,  it  was 
held  to  be  applicable  to  a  mortgage  debt  which 
had  lain  dormant  for  20  years,  the  mortgagor 
remaining  in  possession.  Vide,  also,  Jackson  v. 
Wood,  12  Johns.,  242.  There  is  no  subsequent 
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case  in  this  court,  in  which  the  principle  has 
been  extended,  or  which  *contains  an  [*191 
intimation  that  it  is  applicable  to  judgments 
of  courts  of  record.  The  leading  English  cases 
are  all  of  the  same  character.  6  Mod.,  22;  1 
Burr.,  434;  4  Id.,  1963;  1  T.  R.,  270;  Cowp., 
109,  214. 

In  Howe  v.  Bolingbi'oke,  1  Str.,  639,  the  court 
refused  to  permit  a  judgment  to  be  entered  up, 
or  the  record  to  be  tiled  nunc  jrro  tune  after  a 
lapse  of  20  years;  the  court  observing  that  the 
presumption  was  that  the  debt  was  satisfied. 
This  is  a  very  bald  case.  The  circumstances 
are  not  stated.  The  application  was  addressed 
to  the  discretion  of  the  court.  It  is  like  the 
case  of  a  bond  and  warrant  of  attorney.  There 
was  no  judgment  to  presume  satisfied;  it  was 
the  debt  on  which  the  plaintiff  asked  for  leave 
to  enter  up  judgment  that  was  there  presumed 
to  have  been  paid.  The  case  of  Willaume  v. 
Gorges,  1  Camp.,  217,  was  an  issue  out  of  chan- 
cery to  try  whether  there  was  anything  due 
upon  a  judgment  entered  up  to  secure  the  pay- 
ment of  an  annuity.  Nothing  had  been  paid 
within  20  years,  and  Ld.  Ellenborough  direct- 
ed the  jury  to  presume  that  the  judgment  had 
been  paid  off  or  released.  The  judgment  prob- 
ably was  collateral  security  only  for  the  annu- 
ity which  might  have  been  created  originally 
by  bond.  If  so,  the  principle  was,  undoubted- 
ly, properly  applied,  and  the  case  does  not  go- 
beyond  the  previous  authorities.  Hulke  v. 
Pickering,  2  Barn  &  C.,  555;  8.  C.,  9  Com.  L. 
R.,  177,  was  the  ordinary  case  of  an  applica- 
tion for  leave  to  enter  up  judgment  on  bond 
and  warrant  of  attorney,  more  than  20  years 
old,  and  it  was  held  that  the  plaintiff  must 
state  some  facts  to  rebut  the  presumption  of 
payment  from  lapse  of  time.  Boardman  v.  De- 
forest, 5  Conn.,  1,  is  the  only  case  cited  by 
counsel  in  which  presumption  of  payment 
from  lapse  of  time  has  been  clearly  and  direct- 
ly applied  to  a  judgment.  No  authorities  are 
there  referred  to,  and  it  is  certainly  against 
the  professional  opinion  in  England  and  in  this- 
State,  and  so  far  as  appears  from  the  reports, 
in  the  other  States  in  the  Union.  We  have 
adopted  it  by  statute,  and  must  apply  it  to  the 
cases  to  which  the  statute  refers.  But  this 
case  is  not  within  the  Statute  of  1821.  The 
presumption  will  not  attach  to  judgments  an- 
terior to  that  Statute  until  20  years  from  its 
passage.  The  provision  of  the  Revised  Stat- 
utes, 2  R.  S.,  301,  sec.  46,  is  but  a  revision  of 
*the  Act  of  1821,  and  does  not  go  be-  [*192 
hind  that  Act  in  its  operation.  It  was  not  in- 
tended to  be  retrospective.  Matthews,  Pre- 
sumptive Ev.,  375,  states  the  rule  more  broad- 
ly than  the  cases  referred  to  by  him  will  war- 
rant. 

Judgment  for  plaintiff. 

Reversed— 16  Wend.  425. 


WEAVER  v.  TOWNSEND. 

Action  for   Malicious  Prosecution — Evidence  of 
Want  of  Probable  Cause. 

In  an  action  on  the  case  for  a  malicious  prosecu- 
tion, in  causing  the  plaintiff  to  be  arrested  on  a 
charge  for  feloniously  taking  property,  it  is  suffi- 
cient evidence  of  want  of  probable  cause,  that  the  - 

WEND.  14. 


1835 


WEAVER  v.  TOWNSEND. 


192- 


party  making  the  complaint  knew  that  the  other 
party  claimed  and  had  at  least  a  prima  facie  right 
to  the  property. 

Citations— 2  Wend.,  442 ;  6  Wend.,  418 ;  7  Cow.,  715. 

ERROR  from  Yates  C.  P.  Weaver  sued 
Townsend  in  an  action  on  the  case  for  a 
malicious  prosecution,  in  causing  him  to  be 
arrested  on  a  warrant  issued  by  a  justice  on  a 
charge  of  felony,  from  which  arrest  he  was 
discharged  by  the  justice  after  an  examination 
of  the  complainant.  On  the  trial  the  follow- 
ing facts  appeared:  In  May,  1832,  two  persons 
of  the  names  of  Green  and  Finley,  being  in- 
debted to  the  plaintiff,  turned  out  to  him  a  pair 
of  horses  as  security  for  the  payment  of  the 
debt  they  owed  him — the  plaintiff  to  have  the 
right  to  take  them  when  he  pleased,  and  to 
keep  them  until  his  demand  was  satisfied. 
Weaver  subsequently  possessed"  himself  of  the 
horses.  In  Sep.,  1832,  the  defendant  preferred  a 
complaint  to  the  grand  jury  of  Yates,  charging 
the  plaintiff  with  having  feloniously  taken  the 
horses.  The  witness  present  at  the  turning  out 
of  the  horses  to  the  plaintiff  by  Green  and  Fin- 
ley,  was  sworn  before  the  grand  jury,  and  tes- 
tified to  the  facts  in  relation  to  the  same.  What 
was  done  by  the  grand  jury  does  not  appear. 
In  Mar.,  1833,  the  defendant  preferred  a  new 
complaint  to  a  justice  of  the  peace,  charging 
the  plaintiff  with  having  feloniously  taken 
from  his  possession  one  horse,  which  formerly 
belonged  to  Green  and  Finley.  The  justice 
issued  a  warrant,  upon  which  the  plaintiff  was 
arrested;  and  on  the  plaintiff  being  brought 
before  the  justice,  he  examined  the  defendant 
193*]  *as  to  the  truth  of  the  charge,  and 
from  such  examination  was  satisfied  that  the 
complaint  was  without  foundation, and  accord 
ingly  discharged  the  plaintiff.  It  further  ap- 
peared that  in  May,  1833,  Green  and  Finley 
told  a  third  person,  one  Sloan,  that  they  had 
made  over  their  property  to  the  defendant, 
Sloan  saw  the  defendant,  who  informed  him 
that  he  had  a  bill  of  sale  of  the  horses;  Sloan 
told  him  that  the  plaintiff  had  a  claim  upon 
them,  but  the  defendant  said  that  his  own  ti- 
tle to  the  horses  was  good,  and  that  he  should 
hold  on  to  them.  A  conversation  was  had  be- 
tween the  plaintiff  and  the  defendant  respect- 
ing the  horses,  which  were  then  in  the  pos- 
session of  the  plaintiff.  The  defendant  urged 
his  claim  to  them,  and  the  plaintiff  told  him 
he  would  try  titles  with  him.  The  time  of  this 
conversation  is  not  shown.  It  also  appeared 
that  a  writ  of  replevin  had  been  sued  out  by 
the  defendant  for  the  obtaining  of  the  horses, 
that  the  sheriff  could  not  find  them,  and  re- 
turned the  writ  to  the  defendant.  The  plaint- 
iff had  sent  one  of  the  horses  to  his  father's 
place,  who  resided  in  a  town  different  from 
that  in  which  the  plaintiff  resided.  On  this 
evidence,  the  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  failed  in 
showing  a  want  of  probable  cause.  The  C.  P. 
of  Yates  nonsuited  the  plaintiff,  who  sued  out 
a  writ  of  error. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  only  ques- 
tion in  this  case  is,  whether  in  judgment  of 
law  there  was  sufficient  evidence  of  the  want 
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of  probable  cause,  which  constitutes  an  indis- 
pensable ingredient  to  the  maintenance  of  this 
action.  Where  there  is  no  dispute  as  to  the 
facts,  the  question  of  probable  cause  or  not  i& 
one  of  law;  when  the  facts  are  controverted, 
they  should  be  submitted  to  the  jury,  with 
proper  inductions  as  to  the  law. 

We  are  to  assume  all  the  facts  bearing  upon 
this  point  to  be  true,  for  it  must  have  been, 
upon  that  supposition  only  that  *the  [*1J)4 
court  below  made  their  decision.  They  hadna 
right  to  weigh  the  evidence,  and  reject  or  re- 
tain parts  of  it  at  discretion.  2  Wend.,  442;  6- 
Id.,  418;  7  Cow.,  715.  The  bill  of  exceptions 
is  somewhat  obscurely  made  up;  but  as  it  ap- 
pears before  us,  there  cannot  be  a  reasonable 
doubt  upon  the  point.  The  defendant  could 
not  have  been  ignorant  of  the  exact  situation 
of  the  property,  and  the  claims  of  the  plaintiff 
to  it,  if  he  possessed  common  understanding 
at  the  time  he  made  the  complaint  before  the 
magistrate,  charging  a  felonious  taking  of  it. 
This  was  in  Mar.,  1833,  and  must  have  been 
before  the  25th,  as  the  declaration  in  this  cause 
is  captioned  of  that  date. 

A  member  of  the  grand  jury  of  the  County 
of  Yates,  in  a  session  in  Sep.,  1832,  proved 
that  a  complaint  was  preferred  by  the  defend- 
ant against  the  plaintiff  for  feloniously  taking 
a  pair  of  horses  which  had  belonged  to  Green 
and  Finley.  The  defendant  was  sworn  on  that 
occasion.  Another  witness  was  also  sworn, 
who  testified  before  that  body  that  the  horses 
had  been  turned  out  to  the  plaintiff  by  Green- 
and  Finley  previous  to  the  transfer  to  the  de- 
fendant. Now,  as  early  at  least  as  Sep.,  1832, 
the  defendant  must  have  been  in  possession  of 
the  facts  in  regard  to  the  plaintiff's  title  to  these 
horses,  because  it  is  but  reasonable  to  infer 
that  he  interested  himself  enough  in  the  com- 
plaint thus  preferred  to  ascertain  the  result  of 
it,  and  the  facts  upon  which  it  was  arrived  at. 
There  are  no  objections  to  the  grand  jury  or 
any  member  of  it  disclosing  thus  much  of  what 
transpired  before  them.  The  charge  subse- 
quently preferred  before  the  magistrate  ir> 
March,  and  upon  which  the  warrant  issued, 
and  which  is  the  malicious  prosecution  com- 
plained of,  was,  as  I  understand  it,  for  one  of 
these  same  horses.  Again;  it  appears  from  the 
magistrate's  testimony,  that  one  reason  why  he 
discharged  the  plaintiff  when  brought  before 
him  was,  because  the  defendant,  on  the  exam- 
ination, testified  that  a  dispute  existed  between 
him  and  the  plaintiff  as  to  the  property  in  the 
horse;  and,  I  infer  from  the  language,  that  it 
appeared  from  the  defendant's  own  testimony 
on  that  occasion,  that  the  dispute  existed  be- 
fore the  complaint  was  made.  Another  wit- 
ness proves  a  dispute  between  these  parties  as 
to  the  *horses,  though  there  is  some  [*195 
obscurity  as  to  the  time.  It  was  soon  after  the 
witness  heard  of  the  failure  of  Green  and  Fin- 
ley;  but  when  that  took  place  does  not  appear. 

Upon  the  whole,  I  cannot  entertain  a  doubt 
that  the  court  below  erred  in  ruling  there  waa 
no  evidence  of  want  of  probable  cause,  and  in 
nonsuiting  the  plaintiff.  The  judgment  must, 
therefore,  be  reversed. 

Judgment  reversed. 

Cited  in-21  Wend.,  330 ;  6  Barb.,  90 ;  40  Super..  44 ; 
34  Am.  Dec..  245, 246. 
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JOHNSON  v.  MILN. 

Action  on  Charter- Party  to  Recover  Price  for 
Use  of  Vessel — Parol  Evidence  of  Fraudulent 
Representations,  Admissible. 

In  an  action  on  a  charter-party,  'to  recover  the 
price  agreed  upon  for  the  use  of  the  vessel,  the  de- 
fendant may  give  evidence  of  fraudulent  represen- 
tations by  the  plaintiff  as  to  the  burden  or  capacity 
of  the  vessel  in  mitigation  or  satisfaction  of  the 
plaintiff 's  demand.  Such  evidence  does  not  infringe 
the  rule  of  law  that  a  written  contract  cannot  be 
varied  or  enlarged  by  parol  proof. 

Citations— Stark.  Ev.,  pt.4,  p.  478,  480 ;  2  R.  S.,  406, 
sees.  77,  78 ;  1  Pet.,  598  ;  1  Johns.,  44 ;  13  Johns.,  302. 

TERROR  from  the  N.  Y.  C.  P.  Johnson  sued 
Ju  Miln  in  an  action  of  covenant  on  a  char- 
ter party,  entered  into  under  seal,  whereby  the 
plaintiff  let  to  the  defendant  a  brig  to  freight 
for  a  voyage  from  N.  Y.  to  Liverpool.  The 
brig  was  described  in  the  charter-party  as  "of 
the  burden  of  264  tons,  or  thereabouts."  The 
defendant  covenanted  to  pay  for  the  charterer 
freight  of  the  vessel  £450  sterling,  with  5  per 
cent,  primage  thereon.  The  freight,  as  per 
bills  of  lading,  to  be  taken  in  full  payment,  if 
they  amounted  to  the  sum  agreed  to  be  paid; 
but  if  they  did  not  amount  to  that  sum,  the  de- 
ficiency to  be  paid  in  N.  Y.  before  the  vessel 
left  the  port.  The  plaintiff  averred  that  the  de- 
fendant received  a  cargo  on  board  and  the  ves- 
sel sailed  on  her  voyage,  but  that  the  bills  of 
lading  fell  short  £42  3s.  8d.  or  $203.88,  and 
that  the  defendant  refused  to  pay  such  defi- 
-ciency.  The  defendant  pleaded  non  estfactum, 
and  attached  to  his  plea  a  notice  that  he  would 
prove  that  at  the  time  of  the  agreement,  the 
plaintiff  warranted  that  there  had  been  dis- 
charged from  the  hold  of  the  brig  on  a  previous 
voyage  330  loads  of  timber,  and  that  the  hold 
of  the  brig  was  of  a  capacity  to  contain  that 
196*]  *number  of  loads  of  timber;  that  such 
warranty  was  the  inducement  to  the  contract, 
that  the  warranty  was  broken,  that  the  vessel 
fell  short  100  tons  in  capacity  from  what  she 
was  warranted,  the  value  of  which  exceeded 
the  sum  claimed  by  the  plaintiff.  He  further 
.gave  notice  that  he  would  prove  that  at  the 
time  of  the  agreement,  the  plaintiff  made  rep- 
resentations to  the  defendant,  similar  to  the 
warranties  above  stated,  and  that  such  repre- 
sentations were  false  and  fraudulent.  On  the 
trial  of  the  cause,  the  plaintiff  proved  the  ex- 
ecution of  the  charter-party,  and  rested.  The 
defendant  offered  to  prove  the  fraudulent  rep- 
resentations alleged  in  the  notice.  The  evi- 
dence was  objected  to  by  the  plaintiff,  and  the 
objection  overruled  by  the  judge.  It  was  then 
proved  that  the  plaintiff  did  represent  that  he 
had  delivered  out  of  the  hold  of  the  brig  330 
loads  of  timber,  which  was  shown  to  be  equal 
to  412|  tons  measurement.  That  custom-house 
measurement  is  no  test  of  the  burden  of  a  ves- 
sel, and  that  charter-parties  are  always  predi- 
cated upon  representations  made  as  to  what  a 
vessel  has  actually  carried,  and  not  on  the  cus- 
tom-house measurement.  That  the  vessel  was 
fully  freighted,  and  all  she  carried  was  262 

NOTE.— Evidence— Parnl—  When  admissible  to  con- 
tradict or  vary  the  terms  of  a  written  contract.  See, 
generally,  Creery  v.  Holly,  ante,  p.  26,  notes  cited. 

Impeachment  of  consideration  expressed  in  a  sealed 
instrument.  See  Russell  v.  Rogers,  15  Wend.,  a51, 
note. 


tons  of  logwood,  etc. ;  and  if  she  would  hold 
412  tons  by  measurement,  she  ought  to  have 
carried  at  least  100  tons  more  than  she  did 
carry.  On  the  part  of  the  plaintiff,  evidence 
was  adduced  that  the  vessel  was  capable  of  car- 
rying 330  loads  of  timber.  The  judge  charged 
the  jury  that,  since  the  Revised  Statutes  went 
into  effect,  it  was  competent  for  a  defendant, 
in  an  action  upon  a  sealed  instrument,  to  show 
a  total  or  partial  failure  of  consideration,  and 
for  that  purpose  to  prove  a  false  and  fraudu- 
lent representation  as  the  inducement  to  the 
defendant  to  enter  into  the  covenant;  and  sub- 
mitted to  the  jury  the  question,  whether  the 
plaintiff  had  been  guilty  of  a  false  and  fraud- 
ulent representation  in  reference  to  the  capaci- 
ty of  the  vessel,  and  instructed  them  as  to  what 
in  law  was  deemed  a  false  and  fraudulent  rep- 
resentation. He  directed  them,  if  they  should 
find  against  the  plaintiff  upon  that  question, 
and  should  be  of  opinion  that  the  deficiency  in 
the  capacity  of  the  vessel  was  equal  to  the 
amount  claimed  by  the  plaintiff,  to  find  a  ver- 
dict for  the  defendant;  otherwise,  for  the  plaint- 
iff. The  jury  found  for  the  defendant,  on 
which  *verdict  judgment  was  entered.  [*197 
The  plaintiff  having  obtained  a  bill  of  excep- 
tions to  be  sealed,  sued  out  a  writ  of  error. 

Mr.  I.  L.  Wendell,  for  the  plaintiff  in  er- 
ror, insisted  that  the  judge  erred  in  permitting 
the  defendant  to  give  evidence  of  the  repre- 
sentations made  by  the  plaintiff  in  reference 
to  the  capacity  of  the  vessel.  The  proof  ad- 
duced established  a  warranty,  or  a  representa- 
tion equivalent  to  a  warranty;  and  inasmuch 
as  it  varied  from  and  enlarged  the  written  con- 
tract, it  was  inadmissible.  2  Kent,  Com.,  556; 

1  Johns.,  417;  1  Wend.,  432;  4  Taunt.,  779;  3 
T.  R.,  413;  1  Pet.,  598,  600.    A  false  represen- 
tation may  be  shown,  where  a  vendor  by  fraud 
prevents  a  purchaser  from  discovering  some 
fault  known  to  the  vendor  to  exist  in  the  arti- 
cle, the  subject  of  contract,  but  not  otherwise. 

2  Barn.  &  C.,  627.    The  Revised  Statutes  only 
allow  the  consideration  of  a  sealed  instrument 
to  be  rebutted  in  the  same  manner  and  to  the 
same  extent  as  if  the  instrument  were  not 
sealed,  2  R.  S.,  406,  sec.  77;  and  the  consider- 
ation of  an  instrument  not  sealed  cannot  be  re- 
butted by  evidence  varying  or  enlarging  the 
written  agreement.     Stark.   Ev.,  pt.  4,   1002, 
1007,  1661.     Consequently,  although  the  Re- 
vised Statutes  have  changed  the  law  as  to  the 
right  to  inquire  into  the  consideration  of  sealed 
instruments,  the  rule  of  evidence  prohibiting 
the  introduction  of  parol  proof,  to  vary  or  en- 
large a  written  agreement,  has  not  been  abro- 
gated; and  if  the  evidence  offered  to  rebut  the 

;onsideration  cannot  be  received  without  in- 
fringing the  rule  last  mentioned,  it  must  be 
rejected.  "When  a  contract  is  reduced  to  writ- 
ing, all  antecedent  negotiations  and  discussions 
are  excluded  as  merged  in  the  instrument. 
The  counsel  further  insisted  that  the  represen- 
tation proved  in  this  case  afforded  no  aliment 
to  sustain  an  action  or  to  support  a  defense. 
The  gist  of  an  action  on  the  case  is,  that  the 
plaintiff  has  been  imposed  upon  by  the  fraud 
af  the  defendant.  If  a  party  enters  into  a  con- 
tract, with  his  eyes  open  to  a  defect  in  the  sub- 
ject-matter of  the  contract,  he  is  remediless, 
for  he  is  not  deceived.  The  defendant  here 
alleges  that  he  was  told  that  the  burden  of  the 
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vessel  was  412  tons,  whereas  in  fact  she  could 
<;arry  only  262  tons.  In  an  action  by  him,  he 
198*]  would  not  be  permitted  *to  say  under 
such  circumstances  that  he  had  been  imposed 
upon;  and  as  he  might  have  informed  himself 
of  the  fact,  no  action  would  lie.  Stark.  Ev., 
pt.  4,  467^472.  If  an  action  would  not  lie,  the 
defense  cannot  be  sustained;  and  the  judge, 
therefore,  erred  in  instructing  the  jury  to  find 
for  the  defendant,  if  they  found  the  represen- 
tation to  have  been  fraudulent. 

Mr  C.  P.  Kirkland,  for  the  defendant  in 
error,  insisted  that  since  the  Revised  Statutes 
went  into  operation,  a  total  or  partial  failure 
of  consideration,  arising  from  fraud  in  the 
-contract,  or  in  any  other  manner,may  be  shown 
in  action  on  a  sealed  instrument;  and  that  parol 
proof  is  admissible  to  show  such  failure  of 
consideration,  without  infringing  the  rule  of 
evidence  that  parol  proof  cannot  be  received 
to  add  to,  vary  or  explain  the  terms  of  the 
•contract.  He  further  contended  that  no  ques- 
tion involving  such  rule  was  presented  by  the 
bill  of  exceptions  in  the  case;  that  the  proof 
of  the  defendant  only  went  to  establish  the 
fraudulent  conduct  of  the  plaintiff,  and  not  to 
vary  or  explain  the  written  contract. 

By  the  Court,  Savage,  Oh.  J.  The  learned 
judge  stated  the  law  to  the  jury  correctly,  and 
there  is  no  ground  for  the  reversal  of  this  judg- 
ment. It  is  true,  as  stated,  that  previous  to  the 
Revised  Statutes, the  law  was  that  the  consider- 
ation of  a  sealed  instrument  could  not  be  in- 
quired into;  the  seal  imported  a  consideration; 
nor  could  fraud  be  shown  only  in  relation  to 
the  execution  of  the  instrument;  that  the  party 
•executing  the  instrument  was  drunk  or  lunatic, 
or  that  the  deed  was  falsely  read,  or  another 
fraudulently  substituted,  so  that  the  real  assent 
of  the  mind  was  never  given.  Stark  Ev.,  pt.  4, 
pp.478-480.This  rule  has  been  recognized  often 
in  this  court.  In  Van  Valkenburgh  v.  Rouk, 
12  Johns.,  338,  Spencer,  J..  after  adverting  to 
the  rule,  observes:  "I  will  not  pretend  to  say 
that  there  is  not  a  great  deal  of  technicality  in 
the  application  of  the  rule  as  to  the  cases  in 
which  you  may  give  evidence  impeaching  the 
execution  of  the  instrument  under  the  plea  of 
non  est  factum,  and  those  in  which  you  may 
not."  It  was,  I  apprehend,  to  abolish  this  tech- 
199*]  nicality  that  *the  Legislature  passed 
the  following  sections  :  "  In  every  action  upon 
a  sealed  instrument,  and  where  a  set-off  is 
founded  upon  any  sealed  instrument,  the  seal 
thereof  shall  only  be  presumptive  evidence  of 
a  sufficient  consideration,  which  may  be  rebut- 
ted in  the  same  manner,  and  to  the  same  ex- 
tent, as  if  such  instrument  were  not  sealed  ;  " 
and  "  The  defense  allowed  by  the  last  section 
shall  not  be  made,  unless  the'  defendant  shall 
have  pleaded  the  same, or  shall  have  given  no- 
tice thereof,  at  the  time  of  pleading  the  gen- 
eral issue  or  some  other  plea  denying  the  con- 
tract on  which  the  action  is  brought."  2  R.  S., 
406,  sees.  77,  78.  The  notion  that  there  is 
greater  solemnity  in  the  execution  of  an  instru- 
ment with  a  seal  attached  to  it,  than  without 
the  seal,  seems  to  be  repudiated.  The  party  is 
no  longer  estopped  by  his  seal  from  showing 
the  truth;  there  is  now  no  magic  in  a  wafer. 
In  respect  to  the  consideration,  all  written  con- 
tracts, whether  sealed  or  unsealed,  are  placed 
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upon  the  same  footing  ;  and  any  defense  ap- 
plicable to  the  one  is  equally  applicable  to  the 
other. 

The  plaintiff  in  error  has  cited  several  cases 
to  show  that  where  a  parol  contract  has  been 
reduced  to  writing,  the  parol  contract  is  merged 
in  the  written  contract ;  and  that  no  parol  evi- 
dence can  be  introduced  to  contradict  or  sub- 
stantially vary  the  writing.  This  rule  of  evi- 
dence is  not  disputed.  The  cases  referred  to 
by  the  plaintiff  in  error  do  some  of  them  state 
the  rule  with  the  qualification  contended  for 
by  the  defendant.  Thus  in  Tayloe  v.  Rigga,  1 
Pet.,  598,  Ch.  J.  Marshall  says:  This  not  being 
an  action  for  deceit  and  imposition,  but  on  a 
written  contract  the  right  of  the  plaintiff  to 
recover  is  measured  precisely  by  that  contract. 
The  conversation  which  preceded  the  agree- 
ment forms  no  part  of  it,  nor  are  the  proposi- 
tions or  representations  made  at  the  time,  but  not 
introduced  into  the  written  con  tract,  to  be  taken 
into  view  in  construing  the  instrument  itself.  If 
he  (the  plaintiff)  was  drawn  into  it  by  misrep- 
resentations, that  circumstance  might  furnish 
him  with  a  different  action,  but  cannot  affect 
this.  Mumford  v.M'Pherson,  1  Johns.,  414, was 
an  action  on  a  warranty  on  the  sale  of  a  moiety  of 
a  ship.  The  plaintiffs  on  the  trial  offered  to  prove 
a  parol  warranty,  made  when  the  written  bill 
of  sale  was  delivered, which  was  different  from 
the  written  warranty.  *The  evidence  [*2OO 
was  rejected,  and  the  plaintiff  nonsuited.  On 
the  argument  one  question  was,  whether  when 
a  bill  of  sale  or  other  instrument  in  writing  is 
executed  and  delivered  to  the  vendee,  he  can 
maintain  an  action  on  a  warranty  by  parol 
where  there  is  no  allegation  of  fraud;  and  the 
court  held  he  could  not.  Ch.  J.  Kent  inter- 
rupted the  counsel  by  asking  whether  a  case 
could  be  found  where  an  action  had  been 
brought  on  a  parol  contract  m&deunoflatu  with 
a  written  contract.  He  said  the  cases  cited 
were  all  on  deceit.  It  was  conceded  by  the 
counsel  for  the  defendants, that  an  action  would 
lie  for  the  false  affirmation  or  fraud,  but  it  did 
not  follow  that  an  action  would  lie  on  a  war- 
ranty. Thompson,  J.,  in  giving  the  opinion  of 
the  court,  says,  it  is  not  pretended  that  there  is 
any  fraud  in  this  case.  He  then  lays  down  the 
rule,  that  where  the  contract  between  the  par- 
ties is  reduced  to  writing, recourse  must  be  had 
to  that  instrument  to  ascertain  its  extent ;  but 
he  admits  that  had  the  plaintiff's  claim  rested 
upon  a  deceit  in  the  sale,  the  testimony  offered 
might  have  been  received  as  a  circumstance  to 
establish  the  fraud.  It  is  upon  that  principle 
that  the  defendant  rests  his  defense  in  this  case. 
It  is  not  that  he  has  any  right  to  damages  by 
virtue  of  any  breach  of  contract,  which  con- 
tract was  by  parol  and  anterior  to  the  charter 
party  ;  but  it  is  that  he  is  entitled  to  damages 
for  the  fraud  practiced  upon  him  by  the  plaint- 
iff by  false  representations  as  to  the  capacity 
of  the  brig.  In  this  aspect  of  the  defense  the 
plaintiff's  counsel  says  that  the  representations 
when  proved  afford  no  aliment  to  sustain  an 
action  or  support  a  defense.  Whether  the  facts 
are  of  that  character  is  not  a  question  properly 
arising  upon  this  writ  of  error.  If  the  verdict 
was  against  evidence,  that  should  have  been 
corrected  in  the  court  below.  It  cannot  be  de- 
nied that  the  facts  were  such  as  should  be  sub- 
mitted to  a  jury.  In  doingso.the  judge  charged 
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the  jury  that  if  the  capacity  of  the  vessel  was 
knowingly  and  fraudulently  represented  to  be 
materially  untrue,  it  was  a  partial  failure  of 
consideration.  This  was  in  accordance  with 
the  adjudication  in  the  case  of  Seeker  v.  Vroo- 
man,  13  Johns.,  302,  where  Van  Ness,  J.,  says 
that  fraud  may  be  given  in  evidence  as  a  de- 
fense, and  will  be  an  answer  to  the  whole  de- 
SJO1*]  mand,  or  in  abatement  *of  the  dam- 
ages according  to  the  circumstances  of  the  case. 
He  adds,  very  properly,  that  this  is  a  salutary 
rule,  and  well  calculated  to  do  final  and  com- 
plete justice  between  the  parties,  most  expe- 
ditiouslyand  least  expensively.  The  judge  in 
the  court  below  asked  the  jury:  "Has  there 
been  a  fraudulent  representation  here?  It 
ought  to  be  made  out  strongly  by  evidence  :  it 
must  be  a  statement  not  true,  and  which  the 
plaintiff  knew  not  to  be  true,  and  of  a  material 
fact,  and  one  which  the  other  party  did  not 
and  could  not  know;  it  must  be  knowledge  on 
one  side  and  want  of  it  on  the  other."  This 
was  surely  strong  enough  in  favor  of  the 
plaintiff.  The  jury,  in  giving  a  verdict  for 
the  defendant,  have  found  that  there  was 
such  a  fraud  as  the  judge  described  ;  that 
the  plaintiff  knowingly  and  fraudulently  made 
a  false  representation  as  to  the  capacity  of  the 
vessel  ;  that  the  defendant  did  not  and  could 
not  know  what  her  capacity  was.  The  wit- 
nesses had  all  testified  that  the  registry  or  cus- 
tom house  measurement  was  no  test  of  the  ca- 
pacity of  a  vessel.  But  we  are  not  now  con- 
cerned to  inquire  whether  the  verdict  was  sup- 
ported by  evidence,  but  whether  the  judge 
properly  directly  the  jury  as  to  the  law.  I  see 
no  error.  Judgment  should  be  affirmed. 
Judgment  affirmed. 

Cited  in— 5  Hill,  66 ;  25  N.  Y.,  248 ;  2  Keys,  484 ;  3 
Keys,  133 ;  2  Abb.  App.  Dec.,  469 ;  14  Hun,  207,  218 ;  25 
Barb.,  211 ;  3  Wood  &  M.,  448 ;  40  Am.  Dec.,  31(5. 


BAILEY  v.  ADAMS. 

Mechanic's   Lien — Discharge  of — Trover — Levy 
under  Attachment. 

The  lien  of  a  mechanic,  for  work  done  by  him,  is 
discharged  by  an  agreement  on  his  part  to  look  to 
the  personal  credit  of  his  debtor  or  another,  for  sat- 
isfaction of  his  demand. 

Whether  a  third  person  can  avail  himself  of  a  lien 
in  favor  of  a  mechanic,  in  the  defense  of  an  action 
of  trover  brought  for  the  recovery  of  a  chattel, 
quaere. 

Where  a  levy  was  made  under  an  attachment,  on 
property  in  the  hands  of  a  mechanic,  and  the  officer 
did  not  take  actual  possession  of  it,  but  left  it  as  he 
found  it;  and  the  plaintiff  in  the  attachment  as  soon 
as  informed  that  there  was  a  claim  to  it  by  a  third 
person,  gave  notice  to  such  person  that  he  relin- 
quished all  right  to  the  property,  it  was  held,  that  a 
conversion  had  not  befti  proved,  and  that  an  action 
of  trover  would  not  lie. 

Citations— 2  Kent,  Com.,  500 ;  16  Ves.,  275 :  1  Mas., 
191 :  4  Wh.,  255  ;  9  Cow..  52 :  2  N.  H.,  319 ;  5  T.  R.,  606  ; 
7  East,  5 ;  2  Saund.,  47  b ;  5  Cow.,  52,  323 ;  6  Wend., 
608 ;  4  Wend.,  292 ;  7  Johns..  254. 

ERROR  from  the  Onondaga  C.  P.     Bailey 
sued  Adams  in  an  action  of  trover  for  a 
2O2*]  wagon,  in  which  the  defendant  *plead- 
ed  the  general  issue.  The  plaintiff  proved  that 

NOTE.— Bailmen  t— lAen  of  bailee  fnr  Mre—Hnw  lost 
or  discharged.  See  Moore  v.  Hitchcock,  4  Wend., 
292,  note. 


he  bought  the  wagon  of  one  Collier  and  paid 
him  $65  for  it.  The  wagon  at  the  time  of  the 
purchase  was  at  the  shop  of  a  wagon  maker, 
one  Aaron  Drake,  where  it  had  been  taken  by 
Collier  for  the  purpose  of  having  a  box  made 
and  painted.  It  was  agreed  between  Collier 
and  the  plaintiff,  that  the  plaintiff  should  pay 
Drake  $2,  towards  the  painting,  and  Collier 
should  pay  the  balance  of  the  demand  for  paint- 
ing in  tailor's  work  ;  to  which  arrangement 
Drake  assented.  Before  the  wagon  was  finished, 
and  whilst  it  remained  at  Drake's  shop,  it  was 
levied  on  by  a  constable  by  virtue  of  a  justice's 
attachment  against  Collier  in  favor  of  the  de- 
fendant. The  levy  was  made  by  the  direction 
of  the  defendant.  The  constable  made  a  min- 
ute of  the  levy,  and  left  the  wagon  with  Drake 
and  asked  him  to  take  care  of  it  for  him.  The 
levy  was  made  June  1,  1832.  Ten  or  twelve 
days  after  the  levy. the  constable  saw  the  plaint- 
iff and  told  him,"  by  the  directions  of  the  de- 
fendant, that  he  had  no  claims  upon  the  wagon. 
The  plaintiff  answered  that  he  bought  the 
wagon  to  sell,  that  it  was  well  sold,  and  that 
he  would  have  nothing  to  do  with  it.  The 
wagon  was  subsequently  sold  on  an  execution 
in  favor  of  Drake  againt  Collier.  This  suit  was 
commenced  Aug.  18,  1832.  It  was  insisted  on 
the  part  of  the  defendant,  that  the  plaintiff  had 
not  shown  himself  entitled  to  the  possession  of 
the  wagon,  inasmuch  as  Drake  had  a  lien  upon 
it  for  the  $2  agreed  to  be  paid  by  the  plaintiff, 
and  which  had  not  been  shown  to  have  been 
paid,  or  offered  to  be  paid  ;  and  for  that  cause 
the  defendant  moved  that  the  plaintiff  be  non- 
suited. The  court  granted  the  motion,  and 
judgment  of  nonsuit  was  accordingly  entered. 
The  plaintiff  sued  out  a  writ  of  error. 

Mr.  B.  Davis  Noxon,  for  the  plaintiff  in 
error,  insisted  that  Drake  had  no  lien  upon 
the  wagon,  that  having  accepted  the  personal 
responsibility  of  the  plaintiff  for  a  portion  of 
his  demand  for  work  done  upon  the  wagon, 
and  agreed  to  receive  his  pay  for  the  balance 
in  work  to  be  done  by  Collier,  he  waived  any 
lien  that  he  otherwise  might  have  had,  2  Kent, 
Com..  500 ;  Yelv.,  67  b;  16  Ves.,  4  ;  9  Cow., 
52.  But  if  *Drake  had  a  lien,  Adams,  [*2O3 
the  defendant  in  this  cause,  cannot  avail  him- 
self of  it  for  his  defense.  2  N.  H.,  319;  3 
Stark  Ev.,  1504;  5  T.  R.,  606;  7  East,  5-7; 
2  Saund.,  47  b;  2  Roll.  Abr.,  569  ;  Bac.  Abr., 
tit.  Trover.  C. 

Mr.  S.  Stevens,  for  the  defendant  in  er- 
ror, insisted  that  Drake  had  a  lien  for  the  $2 
to  be  paid  by  the  plaintiff,  and  that  where 
there  exists  a  lien  upon  personal  property,  the 
right  of  action  in  the  general  owner  is  not 
complete  until  the  lien  be  satisfied,  6  Wend,, 
608;  9  Cow.,  52;  and  until  then  he  cannot 
bring  an  action  against  a  third  person.  He 
also  Contended  that  there  was  no  proof  of  a 
conversion  of  the  wagon  by  the  plaintiff. 
There  had  been  no  removal  of  it  from  the  pos- 
session of  Drake,  and  long  before  the  suit  was 
brought  the  defendant  surrendered  all  claim 
to  it.  and  gave  notice  of  such  surrender  to  the 
plaintiff,  which  purged  any  trespass  that  might 
have  been  committed. 

Mr.  Noxon.  in  reply,  said  that  it  was  the  set- 
tled law  of  this  court,  that  a  levy,  although 
not  followed  up  by  a  removal  of  property,  was 
a  trespass  for  which  an  action  would  lie ;  and 

WEND.  14. 


1835 


HILLS  v.  DEY. 


if  so  it  could  not  be  purged  by  an  abandon- 
ment of  claim. 

By  the  Court,  Sutherland,  J.  The  title  of 
Bailey  to  the  wagon  in  question  was  sufficiently 
established.  Drake  waived  his  lien  upon  it 
for  making  and  painting  the  box,  by  his  spe- 
cial agreement  to  take  his  pay  in  tailoring 
from  Collier,  except  to  the  amount  of  $2,  which 
Bailey  was  to  pay.  It  is  evident  that  the  per- 
sonal credit  of  the  parties  was  intended  to  be 
relied  upon.  No  time  was  fixed  within  which 
the  tailoring  was  to  be  done,  and  if  the  lien 
was  not  to  be  considered  as  waived,  it  might 
continue  for  an  indefinite  time.  It  seems  to 
be  well  settled  that  a  special  agreement  of  this 
description  discharges  the  lien.  2  Kent,  Com., 
500  ;  16  Ves.,  275  :  1  Mas.,  191  ;  4  Wh.,  255  ; 
9  Cow.,  52.  It  is  unnecessary,  therefore,  to 
consider  the  question,  whether  a  third  person 
can  avail  himself  of  the  lien  in  favor  of  a  me- 
chanic, in  order  to  defeat  an  action  of  trover 
brought  to  recover  the  chattel.  There  are  au- 
thorities on  both  sides  of  the  question.  2  N. 
2O4*]  *H..  319;  5T.  R.,606;  7  East,  5 ;  2 
Saund.,47*;  9  Cow.,  52;  6  Wend.,  608;  4 
Id.,  292. 

But  I  do  not  think  that  enough  was  done  by 
the  defendant  to  constitute  a  conversion.  He 
directed  a  levy  upon  the  wagon  while  unfin- 
ished at  the  shop  of  Drake ;  he  did  not  take 
possession  of  it,  but  left  it  as  he  found  it,  and 
as  soon  as  he  was  informed  that  the  plaintiff 
claimed  the  wagon,  he  gave  him  notice  that  he 
relinquished  all  claim  or  right  to  it.  The  act- 
ual possession  of  the  property  was  not  changed; 
the  plaintiff  was  put  to  no  charge  in  respect  to 
it,  and  I  think  ought  not  to  be  permitted  to 
sustain  this  action.  See  Reynolds  v.  Shuler,  5 
Cow.,  333,  and  Bi-istolv.  Burt,  1  Johns.,  254, 
where  all  the  cases  are  referred  to. 

Judgment  affirmed. 

Overruled— 23  Wend.,  495 ;  14  N.  Y.,  278. 
Cited  in— 35  Super.,  546. 


HILLS  ®.  DEY  ET  AL. 

Partition  of  Lands  on  which  Mills  were  Situated — 
Right  of  Owner  of  Lower  Mill  to  Flow  Lands. 

Where  partition  was  made  by  Commissioners,  in 
a  partition  suit  between  tenants  in  common,  of 
property  on  which  there  were  mills :  one  mill  being 
situated  below  the  other  on  a  stream  running 
through  the  premises,  and  the  Commissioners  al- 
lotted to  one  of  the  parties  a  certain  portion  of  the 
premises  on  which  the  lower  mill  was  situated,  to- 
gether with  all  the  mills,  machinery,  buildings,  out- 
houses, water-rights  and  privileges  belonging  to 
the  same,  and  allotted  to  the  other  party  the  resi- 
due of  the  premises ;  and  at  the  time  of  the  parti- 
tion and  long  before,  the  water  raised  by  the  dam 
of  the  lower  mill  flowed  a  portion  of  the  premises 
on  which  the  upper  mill  was  situated ;  it  was  held, 
that  by  the  partition  the  party  to  whom  the  lower 
mill  was  allotted,  acquired  not  only  the  premises 
particularly  described  as  allotted  to  him,  but  also 
the  right  to  flow  the  lands  of  the  other  party,  in  the 
same  manner  and  to  the  same  extent  as  they  were 
flowed  previous  to  the  partition. 

THIS  was  an  action  on  the  case,  tried  at  the 
Seneca  Circuit,  in  Nov.,  1833,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  parlies  are  owners  of  mills  on  the  Seneca 
River,  the  defendants'  mill  being  situate  below 
that  of  the  plaintiff.     The  suit  was  brought  to 
WEND.  14. 


recover  damages  for  the  flowing  of  the  wheels 
of  the  plaintiff's  mill,  by  means  of  a  dam  erect- 
ed by  the  defendants.  On  the  trial  it  appeared 
that  in  1825  a  judgment  in  partition  was  ren- 
dered between  Samuel  L.  Gouverneur,  plaint- 
iff, *and  Wilhelmus  Mynderse  and  [*2O5 
others,  defendants,  whereby  certain  premises 
particularly  described,  "  together  with  all  the 
mill-privileges  and  water-rights  attached  to 
and  belonging  to  that  part  of  the  State's  100 
acres  above  conveyed,"  were  allotted  to  Myn- 
derse ;  and  certain  other  premises,  adjoining 
and  below  the  premises  above  described,  "to- 
gether with  all  the  mills,  machinery,  buildings, 
out  houses,  water-rights  and  privileges  belong- 
ing to  all  that  part  of  the  State's  100  acres  ly- 
ing easterly  of  the  west  line  of  village  lot  No. 
170,"  were  allotted  to  Gouverneur  and  others. 
The  title  of  that  portion  of  the  premises  al- 
lotted to  Mynderse,  which  adjoined  the  prop- 
erty of  the  defendants,  was  shown  to  be  in  the 
plaintiff  by  sundry  mesne  conveyances  (the 
validity  of  the  last  deed  in  the  chain  of  title 
was  disputed,  but  the  question  is  unnecessary 
to  be  stated,  as  it  was  not  passed  upon  by  the 
court;  the  rights  of  the  parties  being  adjudged 
upon  the  assumption  that  the  plaintiff  had 
title),  and  it  was  conceded  that  the  defendants 
had  succeeded  to  the  title  of  Gouverneur  and 
others.  The  plaintiff  proved  that  the  defend- 
ants, since  they  had  succeeded  to  the  posses- 
sion of  the  property,  had  erected  a  wing-dam, 
by  means  whereof  they  flowed  the  wheels  of 
the  plaintiff's  mill  and  injured  him  in  the  en- 
joyment of  his  property.  Previous  to  1825 
there  was  a  saw-mill  on  the  site  where  the 
plaintiff's  mill  now  stands.  On  the  part  of 
the  defendants  it  was  shown  that  in  1825  and 
long  previous,  there  was  a  mill  on  the  prem- 
ises now  owned  by  the  defendants,  on  the 
same  site  with  their  present  mills,  and  that  the 
water  was  turned  to  the  latter  mill  by  means 
of  a  wing-dam,  which,  however,  was  not  as 
perfect  as  the  dam  erected  by  the  defendants  ; 
and  they  proved  by  many  witnesses  that  the 
water  in  the  river  was  not  raised  higher  since 
the  erection  of  their  dam  than  it  was  before  ; 
as  to  this  last  point,  however,  there  was  a  con- 
trariety of  evidence.  The  judge  instructed  the 
jury,  in  substance,  that  if  they  should  find 
that  the  defendants  and  those  under  whom 
they  claimed  had  been  in  the  use  and  occupa- 
tion of  the  mill  with  its  dam,  for  20  years  pre- 
vious to  1825,  flowing  the  water  as  far  above 
the  dividing  line  of  the  parties,  as  it  now 
flowed,  that  the  defendants  would  be  entitled 
to  their  verdict ;  otherwise,  they  must  find  for 
the  plaintiff.  *The  jury  found  for  the  [*2O6 
defendants.  The  plaintiff  moved  for  a  new 
trial. 

Mr.  J.  Porter,  for  the  plaintiff,  insisted 
that  bj  the  partition  of  1825,  Mynderse,  to 
whom  the  premises  now  owned  by  the  plaint- 
iff were  allotted,  became  seised  of  all  the  priv- 
ileges and  appurtenances  appertaining  to  the 
premises:  among  those  were  the  water-privi- 
leges belonging  to  the  premises  and  the  right  to 
have  the  water  flow  from  the  same  without  ob- 
struction, in  its  natural  course.  The  premises 
were  allotted  to  him  without  the  reservation  of 
any  privileges,  for  the  benefit  of  the  remaining 
portion  of  the  premises  of  which  partition  was 
made.  Of  course  he  had  the  right  to  avail 
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himself  of  all  natural  advantages  attached  to 
the  property  assigned  to  him,  4  Mas.,  397;  and 
the  plaintiff  having  succeeded  to  his  title,  may 
insist  upon  the  same  right.  The  defendants 
showed  no  title  by  grant  or  prescription.  A 
right  in  one  to  flow  the  lands  of  another,  is  an 
incorporeal  hereditament,  and  can  pass  only 
by  grant.  4  Johns.,  81.  Here  no  grant  is  pre- 
tended, except  the  general  words  following  the 
description  of  the  premises  allotted  by  the 
judgment  in  partition  to  Gouverneur,  which 
are  not  enough,  as  an  incorporeal  right  cannot 
be  created  by  inference  or  construction;  it 
must  be  by  express  words.  Nor  can  the  de- 
fendants shelter  themselves  under  a  title  by 
prescription.  There  cannot  be  such  title  ex- 
cept where  a  grant  may  be  presumed,  and  it 
cannot  be  presumed  unless  the  enjoyment  has 
been  adverse  to  the  title  of  the  claimant.  9 
Serg.  &  R.,  26;  6  Cow.,  289.  Here  the  enjoy- 
ment was  in  accordance  with  the  title  of  the 
plaintiff.  Besides,  how  can  there  be  a  right 
by  prescription?  Sufficient  time  has  not  elapsed 
since  the  partition  to  set  up  such  claim,  and 
previous  thereto  Gouverneur  and  the  others 
under  whom  the  defendants  claim,  being  own- 
ers and  holding  the  property  as  tenants  in 
common  with  Mynderse,  could  not  set  up  a 
right  by  prescription  in  their  own  property. 
14  Mass.,  58;  3  Mas.,  276;  Popham,  166.  The 
judge,  therefore,  erred  in  instructing  the  jury 
that  they  might  find  a  right  by  prescription  in 
the  defendants. 

2O  7*]  *Mr.  J.  A.  Spencer,  for  the  de- 
fendants, contended  that  the  nature  of  the 
property  and  the  circumstances  under  which 
the  partition  was  made,  must  be  taken  into 
consideration  in  giving  a  construction  to  the 
judgment  of  partition.  Mynderse  and  Gouv- 
erneur and  the  other  owners  of  the  property 
were  tenants  in  common.  On  that  portion  of 
the  property  allotted  to  Gouverneur,  was  a 
mill  which  had  been  in  operation  for  many 
years,  and  the  dam  by  means  of  which  it  was 
supplied  with  water,  flowed  or  set  back  the 
water  upon  the  portion  of  the  property  allotted 
to  Mynderse.  In  assigning  to  Gouverneur  the 
share  which  he  was  to  hold  in  severally,  not 
only  the  premises  particularly  described  were 
given  to  him,  but  also  "  all  the  mills,  machin- 
ery, buildings,  out-houses,  water-rights  and 
privileges  belonging  "  to  the  same.  The  same 
effect  must  be  given  to  the  judgment  of  parti- 
tion, as  if  Mynderse  had  by  deed  conveyed  to 
Gouverneur  the  premises  allotted  to  the  latter, 
with  the  water-rights  and  privileges  appertain- 
ing thereto;  and  had  the  conveyance  been  by 
deed,  in  language  thus  broad  and  comprehen- 
sive, it  could  not  have  been  doubted  that  the 
right  to  flow  lands  as  used  at  the  time  of  the 
conveyance  would  have  passed.  The  jury 
found  that  the  defendants  had  not  raised  the 
water  higher  or  that  it  set  back  further  than 
it  did  previous  to  the  partition,  and  their  ver- 
dict upon  this  point  is  conclusive.  The  coun- 
sel for  the  defendants  also  insisted  that  the  de- 
fendants were  protected  by  the  doctrine  of 
prescription,  and  in  support  of  such  position 
cited  6  East,  214;  3  Cai.,  307;  10  Johns.,  236; 
17  Id.,  211;  7  Cow.,  266;  10  Wend.,  167. 

By  the  Court,  Nelson,  J.  The  only  ques- 
tion presented,  involving  the  merits  of  this 
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case,  is  whether  the  judgment  in  partition  be- 
tween Gouverneur  and  Mynderse  in  any  way 
affected  the  privileges  belonging  to  and  en- 
joyed by  the  occupants  of  the  mill  now  owned 
by  the  defendants,  and  which  had  been  so  used 
for  some  25  years.  When  the  wing-dam  was 
originally  erected,  both  the  mill-sites  now  be- 
longing to  the  parties  in  controversy,  were 
owned  by  the  same  person  or  persons,  and  of 
course  they  could  fix  its  height  at  discretion. 
It  had  been  used  at  a  given  height  by  the  par- 
ties down  to  the  time  when  partition  was  made. 
Beyond  all  *dispute,  if  the  original  [*2O8 
owners  before  partition  had  sold  the  lower 
mills  and  privileges  thereunto  belonging,  de 
scribing  the  premises  according  to  the  judg- 
ment of  partition,  the  purchaser  would  have 
acquired  a  right  to  the  enjoyment  of  them  un- 
diminished.  The  grantors  would  not  have 
been  permitted  to  contest  the  right  (which  they 
had  thus  sold  and  conveyed  for  value)  to  set 
water  back  over  the  boundary  line,  if  the  dam 
existing  at  the  time  of  the  sale  produced  that 
effect.  The  whole  value  of  the  mill-site  might 
depend  upon  the  enjoyment  of  such  privilege: 
and  the  pretense  against  the  use  of  it  would 
be  just  as  well  founded  as  if  it  was  of  less  con- 
sequence. The  case,  in  its  present  aspect,  is 
equally  decisive  for  the  defendants.  The  Com- 
missioners, in  making  partition  of  these  mills, 
together  with  their  privileges,  we  are  to  pre- 
sume, intended  to  set  them  apart  to  the  re- 
spective tenants,  with  the  appurtenances  as 
then  belonging  to  them,  and  as  they  were  then 
enjoyed;  otherwise,  they  would  have  merely 
allotted  to  the  several  tenants  specific  portions 
of  the  property  without  reference  to  the  water- 
rights  and  privileges  belonging  to  the  portions 
of  the  property  thus  assigned,  and  their  intent 
to  do  so  would  have  appeared  in  the  record  of 
judgment.  Nothing  of  this  kind  appears;  on 
the  contrary,  the  language  used  allots  to  each 
these  privileges  in  full  force,  by  the  most  apt 
and  skillful  terms  that  could  be  employed,  and 
the  judgment  of  the  court  confirms  the  doings 
of  the  Commissioners. 

I  consider  the  right  of  the  defendants  to  keep 
up  their  dam  at  the  height  at  which  it  has  been 
so  long  maintained,  as  founded  upon  a  title 
equivalent  to  an  express  grant  by  persons  com- 
petent to  make  it.  It  is,  therefore,  unimportant 
to  examine  the  question  how  far  it  could  be 
sustained  by  the  doctrine  of  prescription. 

New  trial  denied. 

Cited  in— 10  Paige,  478. 


*GRIFFIN  v.  POTTER.       [*2O9 

Slates — Right  of  Legislature  to  Require  Record 
of  Ages  of  Children  Born  of  Slaves. — Reduc- 
tion of  Term  of  Servitude — Where  Servant  Re- 
mained Over,  He  Cannot  Recover  for  Services. 

The  Legislature  had  the  power  to  require  persons 
entitled  to  the  services  of  children  born  of  slaves, 
to  cause  a  record  to  be  made  of  the  ages  of  such 
children  and,  in  default  thereof,  to  reduce  the  term 
of  servitude. 

A  strict  compliance  with  the  terms  of  the  Act  in 
this  particular,  must  be  shown,  or  the  term  of  servi- 
tude will  be  reduced. 

Where,  however,  the  master  omitted  to  comply 
with  the  requirements  of  the  Act,  and  the  servant 
remained  in  the  service  of  the  master  nearly  3  years 
after  he  was  entitled  to  a  release  from  servitude, 
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and  it  appeared  that  the  services  of  the  servant  had 
originally  been  purchased  by  the  master  at  the  re- 
quest of  the  servant ;  it  was  held,  that  the  servant 
could  not  maintain  an  action  against  the  master  for 
his  work  and  labor  ;  there  being  no  contract,  either 
express  or  implied,  to  pay  for  such  services. 

Citations— Act,  March  31, 1817,  Sess.  Laws,  137,  sec. 
6 ;  5  Cow.,  531. 

ERROR  from  the  Oneida  C.  P.  Potter  sued 
Griffin  for  work,  labor  and  services  ren- 
dered by  him.  Potter  is  a  negro;  he  was  born 
May  8,  1806,  of  a  mother  who  was  at  the  time 
of  his  birth  a  slave,  and  by  the  Act  for  the 
Gradual  Abolition  of  Slavery  in  this  State, 
passed  Mar.  29,  1799,  he  owed  service  to  the 
proprietor  of  his  mother  until  he  arrived  to  the 
age  of  28  years.  In  Jan.,  1823.  his  services 
were  sold  to  a  person  residing  in  Buffalo,  and 
being  unwilling  to  go  with  his  master,  he  be- 
sought the  defendant  to  buy  him,  telling  him 
that  he  was  to  serve  until  he  was  28  years  old, 
and  that  if  he  would  buy  him  he  would  be  a 
faithful  servant  until  that  time.  The  defend- 
ant bought  his  services  of  his  master,  for  which 
he  paid  $300,  and  Potter  then  went  to  live 
with  the  defendant,  and  continued  with  him 
until  Jan.,  1827,  when  he  declared  he  would 
serve  him  no  longer,  and  went  away.  The 
plaintiff  contended  that  he  was  born  a  free- 
man; but  if  not,  that  he  was  released  from  his 
services  at  the  age  of  18,  by  the  omission  of  the 
owner  of  his  services,  in  1817,  to  deposit  in  due 
time,  in  the  proper  office,  an  affidavit  of  his 
name,  age  and  sex,  and  of  his  own  name  and 
addition,  in  pursuance  of  the  requirements  of 
an  Act  passed  Mar.  31.  1817.  '  See  Sess.  L.  of 

1817,  p.  137,  sec.  6.     The  master  of  Potter,  in 
Jan.,  1818,  deposited  in  the  proper  office  an 
affidavit  in  these  words:  "I,  Ebenezer  Griffin, 
21O*]  do  depose  and  say,  *that  Jack,  a  negro 
boy  now  owned  by  me,  is,  according  to  the 
best  information  in  my  possession,    thirteen 
years  old  or  thereabouts;  "  and  it  was  proved 
on  the  part  of  the  defendant,  that  in  1817  and 

1818,  Ebenezer  Griffin  lived  in  the  Town  of 
Paris  in  Oneida  Co.,  and  was  an  attorney  and 
counselor  at  law.     The  counsel  for  the  plaint- 
iff objected  that  the  affidavit  was  defective  in 
not  conforming  to   the  requirements  of  the 
statute.     The  court  ruled  that  the  affidavit  was 
defective,  and  that  the  defect  was  not  cured  by 
the  parol  proof.    The  defendant's  counsel  then 
insisted  that  the  Act  of  1817  was  unconstitu 
tional  so  far  forth  as  it  assumed  to  forfeit  then 
existing  rights;  the  court  pronounced  the  Act 
valid  and  binding.     The  counsel  next  insisted 
that  inasmuch  as  the  defendant  bought  the 
services  of  the  plaintiff  at  his  request,  and  paid 
$300  for  the  same,  that  the  payment  of  such 
sum    to  the  former  master  of   the  plaintiff 
ought  to  be  considered  as  payment  to  the 
plaintiff,  and  a  full  compensation  for  any  serv- 
ices rendered  by  him  to  the  defendant.     The 
court  ruled  that  the  payment  made  by  the  de- 
fendant to  the  former  master  of  the  plaintiff, 
could  not  be  allowed  to  reduce  the  amount 
which  the  jury  should  find  the  plaintiff  entitled 
to,Tecover.     The  court  charged  the  jury  in 
conformity  to  the  above  decisions,  and  left  it 
to  them  to  say  what  was  the  value  of  the  serv- 
ices of  the  plaintiff  after  he  attained  the  age 
of  18  years,  deducting  the  value  of  the  cloth- 
ing furnished  to  him  by  the.  defendant.     The 
jury  found  a  verdict  for  the  plaintiff  for  $170. 
WEND.  14. 


The  defendant  having  taken  exceptions  to  the 
decisions  of  the  court,  and  obtained  a  bill  to 
be  sealed,  sued  out  a  writ  of  error. 

Mr.  J.  Pond,  for  plaintiff  in  error. 

Mr.  S.  P.  Lyman,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  By  the  Act 
for  the  Gradual  Abolition  of  Slavery,  all  chil- 
dren born  of  slaves. subsequent  to  July  4,1800, 
were  declared  to  be  free,  but  to  continue  serv- 
ants to  the  owners  of  their  mothers — males 
till  the  age  of  28,  and  females  till  the  age  of  25. 
The  Act  of  1817  made  it  the  duty  of  the  mas- 
ters of  such  servants  to  give  them  certain  ed- 
ucation *before  arriving  at  the  age  of  [*2 1 1 
18,  and  in  default  of  so  doing,  declaring  the 
servants  free  at  the  age  of  18;  and  in  order  that 
it  might  be  known  when  the  age  was  attained 
which  discharged  them  from  further  servitude, 
the  person  entitled  to  such  service  was  required 
within  one  year  after  the  passage  of  the  Act.or 
after  the  birth  of  the  child  of  a  slave,  to  make 
an  affidavit  stating  the  age  of  such  servant; 
and  in  default  of  making  and  filing  such  affi- 
davit within  the  time  specified,  declaring  the 
person  so  held  to  service  free  at  18.  This  stat- 
ute required  that  the  affidavit  should  contain 
"the  name  and  addition"  of  the  person  making 
it,  and  "the  name,  age  and  sex"  of  the  child. 
"And  if  such  person  shall  neglect  to  deliver 
such  affidavit  to  the  said  clerk  within  the  said 
space  of  one  year,  then  the  child  or  servant 
concerning  whose  birth  such  affidavit  shall 
have  been  so  neglected  to  be  delivered  shall  be 
released  from  his  or  her  servitude  at  the  age  of 
18  years,  anything  in  any  former  law  notwith- 
standing; and  every  such  servant  so  released 
shall  be  bound  to  service  by  the  Overseers  of 
the  Poor,  as  is  directed  in  and  by  the  preced- 
ing section  of  this  Act.  The  affidavit  is  clearly 
not  a  compliance  with  the  statute.  It  required 
"the  name  and  addition"  of  the  person  making 
it  to  be  contained  in  the  affidavit.  Did  it  stop 
there,  we  might  perhaps  say  that  the  statute 
was  directory  merely,  and  that  the  affidavit 
might  still  be  good;  but  the  statute  imposes  as 
a  penalty  for  a  non-compliance  with  its  direc- 
tions, the  forfeiture  of  the  right  to  the  service 
of  the  person  thus  held.  The  name  and  addi- 
tion of  the  deponent  are  as  much  a  component 
part  of  the  requisitions  of  the  statute,  as  "the 
name,  age  and  sex  of  the  child."  The  courts 
have  no  more  power  to  dispense  with  one  than 
the  other;  nor  have  they  the  power  to  receive 
parol  testimony  of  the  facts  required  by  stat- 
ute to  be  incorporated  in  the  affidavit.  As- 
suming for  the  present  the  binding  force  of 
the  statute,  the  language  of  the  Legislature  is, 
that  unless  such  an  affidavit  as  is  there  pre- 
scribed shall  be  filed  within  one  year,  all  claim 
to  the  services  of  the  child  shall  cease  at  the 
age  of  18.  Suppose  a  perfect  affidavit  should 
be  filed  one  day  after  the  expiration  of  the  year 
it  could  be  of  no  use;  the  claim  is  forfeited. 
The  statute  must  be  strictly  complied  with,  or 
all  rights  under  it  fail. 

*It  is  contended  that  the  statute  as-  [*2 1 2 
suming  to  devest  a  vested  right  is  unauthorized, 
and  void  pro  tanto.  It  is  a  fundamental  princi- 
ple of  our  government  that  all  men  are  born 
free  and  equal;  that  is,  entitled  by  nature  to 
equal  freedom  and  equal  rights.  The  regula- 
tions of  civil  society  have  qualified  the  rights 
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of  different  portions  of  society.  The  best  in- 
terests of  the  whole,  sometimes  requires  that 
some  shall  be  put  under  the  guardianship  and 
control  of  others.  It  is,  therefore,  by  virtue 
of  the  arbitrary  institutions  of  society,  and  by 
those  alone,  that  one  man  has  an  interest  in  the 
services  of  another:  property,  strictly  speak 
ing,  in  the  person  of  a  human  being  cannot  ex- 
ist. A  right  in  one  man  to  the  services  of  an- 
other may,  and.  in  a  qualified  form,  does  exist 
in  every  well  regulated  society.  The  parent 
•controls  the  services  of  his  child,  the  guardian 
his  ward,  the  master  his  apprentice.  By  what 
right,  it  may  be  asked?  I  answer,  by  authority 
of  law — by  force  of  the  positive  institutions  of 
•civil  society.  Is  it  not  equally  competent  for 
the  Legislature  to  say  that  an  apprentice  shall 
serve  till  28,  as  till  21?  Cannot  the  Legislature 
alter  the  paternal  rights  of  a  father,  and  give 
him  the  services  of  his  child  for  the  same  peri- 
od? The  power  of  the  Legislature  over  this 
subject  is  sufficiently  ample  to  justify  any  act 
which  can  come  in  question  in  this  case.  When 
our  government  was  first  instituted,  one  por- 
tion of  the  population  was  in  bondage  to  the 
other.  Slavery  existed  bv  virtue  of  the  laws 
which  were  in  force  previous  to  our  political 
existence  as  a  State.  It  could  be  justified  only 
by  necessity.  It  was  at  war  with  our  princi- 
ples; and,  as  the  Legislature  was  of  opinion 
that  there  was  no  necessity  for  its  continuance, 
a  law  was  passed  to  operate  upon  those  there- 
after to  be  born.  This,  I  apprehend,  was  done 
in  tenderness  to  the  prejudices  of  those  who 
were  tenacious  of  what  they  termed  vested 
rights.  The  Legislature  went  further;  as  mas- 
ters might  complain  that  the  services  of  the 
children,  until  25  and  28,  would  not  compen- 
sate for  the  trouble  and  expense  of  their  sup- 
port, the  Legislature  authorized  masters,  who 
entertained  such  apprehensions, to  abandon  the 
children  of  their  slaves  at  a  certain  period  to 
the  public,  who  agreed  to  take  the  same  care 
of  such  children  which  they  do  of  poor  chil- 
dren, and  at  a  suitable  age  to  bind  them  appren- 
213*]  tices  *as  poor  children  are  bound.  If 
the  masters  did  not  abandon  such  children, 
they  were  entitled  to  the  service  of  males  until 
the  age  of  28.  It  is  true,  therefore,  that  as  the 
law  stood  before  the  Act  of  1817,  E.  Griffin 
was  entitled  to  the  services  of  the  plaintiff  until 
the  age  of  28.  The  Legislature,  however  were 
apprehensive  that  this  class  of  our  population 
were  growing  up  in  ignorance,  and  would  not 
be  qualified  for  the  rational  enjoyment  of  per- 
fect freedom  when  they  would  be  entitled  to  it, 
and  required  that  they  should  be  taught  to  read 
and  write.  Had  they  not  power  to  make  such 
a  requisition  of  the  master?  Surely  they  had, 
if  they  had  any  right  to  make  regulations,  hav- 
ing for  their  object  the  education  of  the  whole 
society.  There  is  no  mor§  interference  with 
private  rights,  in  makiag  such  a  requisition  of 
the  master,  than  there  is  in  requiring  that  poor 
children  may  be  instructed  at  the  expense  of 
the  more  wealthy  inhabitants  of  each  school 
district.  On  an  equally  strong  foundation  does 
the  power  of  the  Legislature  rest,  to  require  a 
record  to  be  made  of  the  age  of  each  person 
bound  to  service.  Without  some  document  of 
that  kind,  it  would  be  impossible  in  some  cases 
to  knew  the  precise  period  when  the  right  to 
service  would  cease.  These  were  all  mere  civil 
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regulations,  which  have  no  connection  with 
the  title  to  property,  and  were  all  under  the 
supervision;  of  the  Legislature.  Should  the 
Legislature  now  declare  that  each  master  now 
claiming  the  services  of  an  apprentice  should 
send  him  to  school  during  a  portion  of  each 
year,  and  on  his  neglect  so  to  do,  should  for- 
feit his  right  to  the  services  of  such  apprentice, 
I  apprehend  there  could  be  no  more  doubt  of 
their  authority  to  make  such  a  law,  than  there 
is  that  the  existing  laws  on  that  subject  are 
valid. 

The  next  inquiry  is,  whether  the  plaintiff 
below  can  recover  in  consequence  of  his  hav- 
ing requested  the  defendant  to  purchase  his 
services,  and  represented  that  he  was  bound  to 
service  until  28.  The  case  of  Livingston  v. 
Ackeston,  5  Cow.,  531,  is  relied  on.  It  appeared 
in  that  case  that  Ackeston  was  born  of  parents 
who  had  been  slaves,  but  were  keeping  house 
and  acting  for  themselves  before  he  was  born. 
Livingston  bought  him,  supposing  him  to  be 
bound  to  service  *until  28,  Ackeston  [*214: 
supposed  he  was  such  servant,  and  procured 
another  person  to  purchase  his  time  from  Liv- 
ingston. Ackeston  then  sued  Livingston  for 
work,  labor  and  services,  and  it  was  held  that 
there  was  no  asmmpsit,  either  express  or  im- 
plied. This  case  is  stronger  than  that.  The  de- 
fendant here,  at  the  request  of  the  plaintiff, 
bought  his  services,  which  he  represented  to 
be  due  until  28.  A  very  large  price  was  paid; 
and  there  is  reason  to  infer,  that  but  for  the 
request  of  the  plaintiff,  the  defendant  would 
not  have  made  the  purchase.  If,  under  the 
circumstances  of  the  case  of  Livingston  v.  Ack- 
eston, there  was  no  implied  contract,  surely  the 
circumstances  of  this  case  repel  any  such  im- 
plication. In  that  case,  too,  Ackeston  was  al- 
ways free;  in  this,  it  is  clear  that  but  for  a  cler- 
ical error  in  the  affidavit  of  E.  Griffin,  the  plaint- 
iff would  have  been  bound  to  serve  until  28. 

The  court  below  seem  to  have  considered  the 
plaintiff  as  entitled  to  his  wages  after  18.  Ac- 
cording to  the  statute,  he  was  free;  but  if  at  18 
he  had  asserted  his  freedom,  it  would  have 
been  the  duty  of  the  Overseers  of  the  Poor  to 
have  bound  him  as  an  apprentice  until  21 ;  and 
according  to  the  usual  rates  of  binding,  he 
would  perhaps  not  have  been  entitled  to  receive 
as  much  as  he  was  permitted  to  recover.  If  he 
remained  in  the  defendant's  service  after  he 
knew  he  was  not  bound  to  remain  there,  and 
the  defendant  did  not  agree  to  pay  for  his  serv- 
ices, there  is  no  ground  for  an  implied  prom- 
ise. If  he  had  been  entitled  to  recover,  I  doubt 
whether  the  true  rule  of  damages  was  given  to 
the  jury. 

Judgment  reversed,  and  venire  de  novofrom 
tlie  Oneida  G.  P. 

Cited  in— 2  Barb.,  210 ;  12  Barb.,  477. 
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Common  Carrier — Time  of  Delivery — Due  Dili- 
gence, Sufficient — Stoppage -of  Voyage  by  Freez- 

NQTE. — Common  carriers— Delivery  of  goods  by — 
Time  of— Due  diligence— What  amounts  to — Extent 
of  carrier's  liability. 

The  carrier's  undertaking  includes  the  safe  delivery 
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ing  of  Canal — Acceptance  by  Owner  at  Inter- 
mediate Point — Pro  Rata    Compensation. 

A  common  carrier,  in  respect  to  the  time  of  de- 
livery of  goods,  is  responsible  only  for  the  exertion 
of  due  diligence,  and  may  excuse  delay  in  the  deliv- 
ery by  accident  or  misfortune,  although  not  inevi- 
table; it  is  enough  if  he  exerts  due  care  and  diligence 
to  guard  against  delay. 

The  principle,  upon  which  the  extraordinary  re- 
sponsibility of  common  carriers  is  founded,  does 
not  require  that  that  responsibility  should  be  ex- 
tended to  the  time  occupied  in  the  transportation  : 
the  danger  of  robbery  or  embezzlement  by  collusion 
•  or  fraud,  on  the  part  of  the  carrier,  has  no  applica- 
tion in  such  case. 

Where  a  common  carrier  on  the  canals  is  pre- 
vented by  the  canals  freezing  up  from  accomplish- 
ing the  whole  voyage,  he  is  bound  to  deliver  the 
goods  at  the  place  to  which  he  undertook  to  trans- 
port them,  on  the  canal  again  becoming  navigable; 
but  if  the  owner  of  the  goods  accepts  them  at  the 
place  where  the  voyage  was  interrupted  by  the  ice, 
the  carrier  is  discharged  from  further  responsibility, 
.and  becomes  entitled  to  a  pro  rata  compensation 
for  the  transportation  of  the  goods  to  that  place. 

THIS  was  an  action  of  assumpirit,  tried  at  the 
Tompkins  Circuit  in  Dec.,  1832.  The  suit 
was  brought  to  recover  the  price  of  the  trans- 
portation of  a  quantity  of  merchandise  from 
Albany  to  Ithaca.  Nov.  19,  1831,  the  plaintiff 
received  at  Albany,  on  board  a  canal-boat  of 
which  he  was  owner  and  master,  a  quantity  of 
goods  belonging  to  the  plaintiffs,  which  he 
-agreed  in  writing  to  deliver  in  good  order  at 
Ithaca,  the  plaintiffs  paying  him  for  the  freight. 
He  proceeded  with  his  load  until  he  arrived  at 
the  lock  on  the  canal  near  Montezuma,  which 
he  was  prevented  from  passing  in  consequence 
-of  the  ice  in  the  canal.  Winter  then  setting 
in,  he  landed  his  load,  and  put  it  in  the  care  of 
the  lock-tender,  from  whom  the  defendants  re- 
ceived their  goods,  and  transported  them  to 
Ithaca,  at  an  expense  of  $6  per  ton.  The  dis- 
tance from  Albany  to  Montezuma  is  206  miles, 
and  from  the  latter  place  to  Ithaca  47  miles. 
The  evidence  as  to  the  weight  of  the  defend- 
ants' goods,  varied  from  8  to  16  tons;  and  the 
price  of  transportation  of  goods  from  Albany 
to  Ithaca,  it  was  shown,  varied  from  $8.50  to 
$10  per  ton.  The  defendants  insisted  that  the 
plaintiff  was  not  entitled  to  recover,  because  he 
had  failed  to  deliver  the  goods  at  Ithaca,  and 
216*]  proved  *that  another  boat  which  left 
Albany  at  the  same  time  with  the  plaintiff's 
boat,  passed  the  lock  notwithstanding  the 
ice,  and  arrived  in  safety  at  Ithaca.  The 
plaintiff  then  offered  to  prove  that  he  was  de- 
layed on  the  canal,  in  consequence  of  his  boat 
being  run  against  by  a  scow  near  Syracuse,  by 
which  the  bow  was  stove  in,  and  he  was  obliged 
to  stop  and  repair;  this  evidence  was  objected 
to,  and  the  objection  sustained  by  the  judge, 
The  plaintiff  then  proved  that  he  used  all  pos- 
sible diligence  to  perform  the  voyage,  from 
Albany  to  Syracuse,  and  from  Syracuse  to 


Montezuma.  The  judge  charged  the  jury  that 
the  accident  to  the  boat,  although  caused  by 
misfortune  and  without  fault  on  the  part  of  the 
plaintiff,  was  no  excuse  for  his  delay,  which 
nothing  could  excuse  but  the  act  of  God  or  the 
enemies  of  the  country;  and  that  if  the  plaint- 
iff could  have  proceeded  in  his  voyage  with 
more  speed  than  he  did,  he  was  responsible  for 
all  damages  sustained  by  the  defendants ;  but  if 
he  proceeded  with  due  diligence,  save  such  de- 
lay as  happened  from  the  act  of  God,  he  was 
entitled  to  recover  a  pro  rata  compensation; 
and  after  expressing  the  opinion  that  the  pre- 
ponderance of  the  testimony  was  with  the  de- 
fendants as  to  the  quantity  of  the  goods  trans- 
ported, he  submitted  the  cause  to  the  jury,  who 
found  a  verdict  in  favor  of  the  plaintiff  for  only 
the  sum  of  $29. 

Mr.  Ben.  Johnson.for  the  plaintiff, moved 
for  a  new  trial.  He  insisted  that  the  rule  of 
law,  that  nothing  but  the  act  of  God  or  of  the 
enemies  of  the  country  would  excuse  a  com- 
mon carrier,  was  inapplicable  to  the  time  of 
performance.  In  respect  to  which,  he  con- 
tended, the  question  was  whether  the  plaintiff 
had  or  had  not  been  guilty  of  negligence. 
Forward  v.  Pittard,  3  T.  R.,  33.  The  evidence 
of  the  accident  to  the  boat,  therefore,  ought  to 
have  been  received,  and  the  judge  erred  in  in 
structing  the  jury  that  such  accident,  although 
caused  by  misfortune,  and  without  fault  on  the 
part  of  the  plaintiff,  was  no  excuse  for  the  de- 
lay. He  also  insisted,  that  by  accepting  the 
goods  at  Montezuma,  the  defendants  released 
the  plaintiff  from  a  full  performance  of  the 
contract,  and  became  liable  for  a  pro  rata 
freight.  Welch  v.  Hicks,  6  Cow.,  504.  The 
*judge  also,  he  argued,  erred  in  ex  [*217 
pressing  his  opinion  upon  the  weight  of  the  evi- 
dence. 9  Cow.,  577. 

Mr.  J.  A.  Spencer,  for  the  defendants. 
The  plaintiff,  as  a  common  carrier,  could  not 
excuse  his  delay  by  anything  short  of  the  act 
of  God,  or  of  the  enemies  of  the  country.  6 
Johns.,  160;  11  Id.,  107;  1  T.  R.,  27.  The  goods 
having  been  left  at  Montezuma,  the  plaintiff  is 
entitled  to  compensation  for  transportation 
only  to  that  place;  and  the  expense  incurred 
by  the  defendants,  in  transporting  the  goods  to 
Ithaca,  was  properly  deducted.  What  deduc- 
tion should  be  made  on  that  account,  was  a 
question  proper  for  the  consideration  of  the 
jury;  and  though  this  court  should  be  of  opin- 
ion that  too  large  a»um  was  deducted,  they  will 
not  for  that  cause  grant  a  new  trial;  nor  will 
they  grant  a  new  trial  because  the  judge  ex- 
pressed an  opinion  upon  the  weight  of  the  evi- 
dence, if  the  verdict  is  warranted  by  the  evi- 
dence. 5  Wend.,  257. 

By  the  Court,  Sutherland,  J.     The  plaint- 


of  the  goods  committed  to  Mm.    De  Mott  v.  Laraway, 
post,  p.  225,  note. 

As  to  time  of  delivery,  the  carrier  is  liable  for  only 
due  diligence,  and  is  entitled  to  a  reasonable  time. 
In  addition  to  the  above  important  case  of  Parsons 
v.  Hardy,  see  Wibert  v.  N.  Y.  &  E.  Ry.  Co.,  12  N. 
Y.,  245 ;  Harmony  v.  Bingham.  12  N.  Y.,  99 ;  Conger 
v.  H.  R.  Ry.  Co.,  6  Duer,  375 ;  Kent  v.  H.  R.  Ry.  Co., 
22  Barb.,  278 ;  Stedman  v.  W.  T.  Co.,  48  Barb.,  97 ; 
Ward  v.  N.  Y.  C.  Ry.  Co.,  47  N.  Y..  29 ;  7  Am.  Rep., 
405;  Harris  v.  N.  J.  Ry.  Co.,  20  N.  Y.,  232;  Condict 
v.  G.  T.  Ry.  Co.,  54  N.  Y.,  500;  4  Lans.,  106:  Black- 
stock  v.  N.  Y.  &  E.  Ry.  Co.,  20  N.  Y.,  48 :  Dows  v. 
Cobb,  12  Barb.,  310 ;  Hand  v.  Baynes.  4  Whart.,  204 ; 
Favor  v.  Philbrick,  5  N.  H.,  358;  Mich.,  etc..  Ry.  Co. 

WEND.  14.  N.  Y.^R.  12.  38 


v.  Day,  20  111.,  375;  Deming  v.  G.  T.  Ry.  Co.,  48  N. 
H.,  455 ;  Galena,  etc.,  C.  Ry.  Co.  v.  Rae,  18  111.,  488 ; 
Gerhard  v.  Neese,  36  Tex.,  635 ;  Hoadley  v.  N.  T. 
Co.,  115  Mass.,  304:  Lowe  v.  Moss,  12  111.,  477 ;  Boyle 
v.  Mclaughlin,  4  Harr.  &  J.,  291 ;  Medd  v.  Wells,  11 
Wis.,  407:  Gatliffe  v.  Bourne,  4  Bing.  N.  C.,  314; 
Broadwell  v.  Butler,  6  McLean,  296 ;  Hadley  v. 
Clarke,  8  T.  R.,  259;  Harrell  v.  Owens.  1  Dev.  &  B., 
273 ;  Hadley  v.  Boxendale,  9  Exch.,  341. 

If  there  be  an  express  contract,  the  delivery  must  tie 
within  the  time  agreed  upon.  Harmony  v.  Bingham, 
1  Duer,  209 ;  12  N.  Y.,  99 ;  Place  v.  Union  Exp.  Co.,  2 
Hilt..  19 ;  Collier  v.  Swinney,  16  Mo.,  484 ;  Hadley  v. 
Clarke,  8  T.  R.,  259. 
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iff,  as  a  common  carrier,  was  responsible  at  all 
events  for  the  final  safety  and  delivery  of  the 
defendants'  goods  to  them  at  Ithaca.  Nothing 
could  exonerate  him  from  that  responsibility 
but  the  act  of  God,  or  a  public  enemy;  but  in 
respect  to  the  time  of  delivery,  he  was  respon- 
sible only  for  the  exertion  of  due  diligence.  In 
this  respect,  common  carriers  stand  upon  the 
same  ground  with  other  bailees.  They  may  ex- 
cuse delay  in  the  delivery  of  goods  by  accident 
or  misfortune,  although  not  inevitable,  or  pro- 
duced by  the  act  of  God.  It  is  sufficient,  if 
they  exert  due  care  and  diligence  to  guard 
against  delay,  if  the  goods  are  finally  delivered 
in  safety.  The  principle  upon  which  the  ex- 
traordinary responsibility  of  common  carriers 
is  founded,  does  not  require  that  that  respon- 
sibility should  be  extended  to  the  time  occu- 
pied in  the  transportation:  the  danger  of  rob- 
bery or  embezzlement  by  collusion  or  fraud,  on 
the  part  of  the  carrier,  has  no  application  here. 
The  special  contract  or  written  agreement  on 
the  part  of  the  plaintiff,  to  transport  the  de- 
fendants' goods  to  Ithaca,  specified  no  particu- 
lar time  at  which  they  were  to  be  delivered 
218*]  there.  It  did*not,  therefore,  affect  the 
plaintiff 's  duty  or  responsibility  in  that  respect; 
he  was  to  deliver  them  with  all  due  diligence. 
The  judge,  therefore,  erred  in  excluding  the 
evidence  offered  by  the  plaintiff  to  excuse  his 
delay  in  reaching  Montezuma.  He  offered  to 
show  the  delay  was  occasioned  by  his  boat  hav- 
ing been  run  against  and  injured  by  a  scow, 
which  rendered  it  necessary  for  him  to  stop 
and  repair  the  injury.  The  judge  excluded  the 
evidence,  on  the  ground  that  nothing  but  the 
act  of  God  could  excuse  the  delay.  We  are  to 
assume,  therefore,  that  the  plaintiff  would  have 
shown  that  the  accident  occurred  without  any 
want  of  care  or  skill  on  his  part.  The  ground 
on  which  the  judge  put  his  decision  excluded 
all  evidence  of  this  description.  It  was  con- 
ceded upon  the  argument  that  the  delay  would 
not  have  excused  the  defendants  from  their 
liability  to  the  plaintiff  for  the  transportation 
of  the*  goods,  if  they  had  been  delivered  at 
Ithaca  without  any  further  delay.  If  the  plaint- 
iff has  excused  or  offered  to  show  a  legal  ex- 
cuse for  his  delay  in  reaching  Montezuma,  he 
then  stands  upon  the  same  ground  as  though 
there  had  been  no  delay  whatever,  as  though 
the  voyage  had  been  accomplished  with  the  ut- 
most despatch;  and  it  is  conceded  that  the 
freezing  of  the  canal  at  th^,  point  rendered  it 
impossible  for  him  to  proceed  farther.  This 
was  the  act  of  God.  If  the  defendants  had  not 
thought  proper  to  receive  their  goods  at  Mon- 
tezuma, it  would  have  been  the  duty  of  the 
plaintiff  to  have  delivered  them  at  Ithaca  on 
the  opening  of  the  canal  the  ensuing  spring. 
He  was  responsible  for  their  final  delivery  in 
safety;  but  the  defendants,  by  accepting  the 
goods  at  Montezuma,  discharged  the  plaintifl 
from  all  further  responsibility,  and  became  lia- 
ble to  pay  him  a  pro  rata  compensation  for  their 
transportation  to  that  point. 

As  to  the  quantity  of  goods,  it  appears  to  me, 
the  view  of  the  evidence  taken  by  the  judge 
was  correct.  The  testimony  on  the  part  of  the 
defendants  upon  that  point  certainly  was  the 
most  direct  and  satisfactory.  Additional  evi- 
dence, however,  upon  this  point,  may  probably 
be  produced  upon  a  new  trial. 
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New  trial  granted. 

Common  carrier— Time  of  delivery.  Cited  in— 12 
N.  Y.,  251 ;  12  Barb.,  321 ;  67  Barb.,  534 ;  6  Duer,  379 ; 
1  Bos..  81 :  10  Leg.  Obs.,  166 ;  99  Mass.,  521 :  102  Mass., 
282;  32  Am.  Rep.,  68  (K>  Ind.,  196). 

Interrupted  voyage— Delivery  in  case  of.  Cited  in 
-44  N.  Y.,  443  (4  Am.  Rep.,  703);  15  Barb.,  53;  52 
Barb.,  43 ;  Abb.  Adm.,  121 ;  6  Blatchf.,  536  ;  20  Wis., 
597. 

Common  law  liability— Cannot  be  extended.  Cited 
in-19  Barb.,  38;  9  How.  Pr.,  227. 


*BETTS  «.   FERINE.         [*21» 

Independent   Covenants — Waiver   of  Condition 
Precedent — Estoppel. 

Where  one  party  bound  himself  to  labor  for  an- 
other for  3  years,  and  the  other  party  agreed  to  pro- 
vide him  with  a  suitable  dwelling-house  and  to  pay 
him  a  certain  sum  per  month  every  3  months  during 
the  term,  it  was  held,  in  an  action  for  the  negligent 
doing  of  the  work,  that  the  covenant  to  provide  the 
house  was  a  distinct  and  independent  covenant,  the 
non-performance  of  which  might  be  compensated 
in  damages. 

A  party  entitled  to  avail  himself  of  a  condition 
precedent,  who  waives  its  performance  and  pro- 
ceeds to  fulfill  the  contract  on  his  part.it  seems,  is 
estopped  from  relying  upon  the  condition  preced- 
ent, in  an  action  subsequently  brought  against 
him,  for  carelessness  and  negligence  in  the  perform- 
ance of  the  contract. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  covenant,  setting  forth  an 
agreement  under  seal,  bearing  date  May  4,1832, 
whereby  the  defendant  covenanted  diligently 
and  faithfully  to  labor  for  and  serve  the  plaint- 
iff, in  the  business  of  tanning  and  currying  at 
a  certain  tannery  lately  occupied  by  the  defend- 
ant and  then  owned  by  the  plaintiff,  to  con- 
tinue in  the  service  of  the  plaintiff  for  the  term 
of  3  years,  and  during  such  term  to  board 
himself.  The  plaintiff  covenanted  to  furnish 
and  provide  a  suitable  house  for  the  defend- 
ant to  reside  in  during  the  term,  and  to  pay 
him  for  his  labor  $22  per  month,  to  be  paid 
quarter-yearly.  The  breach  assigned  in  the 
first  count  of  the  declaration  is,  that  the  de- 
fendant would  not  labor  for  the  plaintiff,  or 
continue  in  his  service,  but,  on  the  contrary, 
absented  himself,  whereby  500  hides  intrusted 
to  him  by  the  plaintiff  to  be  manufactured 
into  leather  were  injured,  etc.  The  decla- 
ration contains  a  second  count  on  the  same 
agreement,  and  the  breach  assigned  is,  that  the 
defendant  did  not  diligently  and  faithfully  la- 
bor for  and  serve  the  plaintiff,  but  on  the  con- 
trary did  his  work  in  a  slothful,  careless  and 
negligent  manner,  by  means  whereof  500 
hides  intrusted  to  him  to  be  manufactured  into 
leather  were  rendered  of  no  value.  The  defend- 
ant put  in  a  general  demurrer  to  the  whole  dec- 
laration, and  the  plaintiff  joined  in  demurrer. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
providing  of  a  house  for  the  defendant  was  a 
condition  precedent.  The  plaintiff  neither 
*alleges  performance  nor  offers  any  [*22O 
excuse  for  non-performance  and,  therefore,  is 
not  entitled  to  sustain  his  action.  2  Johns., 145; 
10  Id.,  203. 

Mr.  A.  Taber,  for  the  plaintiff.  Perform- 
ance on  the  part  of  the  plaintiff  is  not  a  con- 

NOTE. — Covenants — Dependent  and  independent- 
Intention  of  parties  sought— Rules  to  determine  in- 
tention. See  Barruso  v.  Madan,  2  Johns.,  145,  note  ; 
Tompkins  v.  Elliot,  5  Wend.,  496,  note. 
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dition  precedent  to  his  right  of  action  for  either 
of  the  breaches  assigned  in  the  declaration. 
Chit.  Cont.,  161;  5  T.  R.,  143;  1  Saund.,  312, 
n.  2.  At  all  events,  the  second  count  is  good, 
and  the  demurrer  being  general  to  both  counts, 
the  plaintiff  is  entitled  to  judgment. 

By  the  Cov,rt,  Nelson,  J.  The  covenant  of 
the  plaintiff  to  provide  a  suitable  dwelling- 
house  for  the  defendant  for  the  time  specified 
in  the  agreement  was  not  a  condition  preced- 
ent; it  formed  part  of  the  consideration  for  the 
services  ?of  work  to  be  done,  the  residue  of 
which,  to  wit  :  the  $22  per  month,  was  to  be 
paid  quarterly  and,  of  course,  was  an  inde- 
pendent agreement.  The  whole  consideration, 
when  taken  together,  should  be  construed  as  a 
distinct  and  independent  stipulation.  The  de- 
fendant will  have  the  benefit  of  any  breach  of 
it  in  his  defense,  by  way  of  reducing  the  plaint- 
iff's damages,  if  he  establishes  any.  Besides, 
the  second  count  sets  up  simply  a  breach  of 
that  part  of  the  covenant,  by  which  the  defend- 
ant was  bound  to  perform  his  work  faithfully 
and  diligently,  and  according  to  the  best  of  his 
ability;  charging  him  with  carelessness  and 
neglect  in  the  doing  of  his  work.  Now,  even 
if  Ihe  covenant  to  provide  a  dwelling-house 
was  dependent,  a  breach  of  it  would  be  no  an- 
swer to  the  right  of  action  set  forth  in  this 
count.  If  the  defendant  chose  to  waive  the 
condition  precedent  and  to  enter  upon  his  work, 
he  was  bound  to  perform  such  work  diligently 
and  faithfully.  The  demurrer  being' to  both 
counts,  must  necessarily  be  overruled  on  this 
ground. 

Judgment  for  plaintiff,  with  leave  to  defendant 
to  plead,  on  payment  of  costs. 

Cited  in-1  Hill,  118 ;  6  N.  Y.,  207  :  10  N.  Y.,  442  :  69 
N.  Y.,  269;  2  T.  &  C.,  257;  10  Barb.,  376;.41  Barb.,  170;  46 
Barb.,  240 ;  4  Duer,  293 ;  1  Rob.,  298. 


221 


*]      *EDDY  &  HATHAWAY 

v. 
O'HARA. 


Action  before  Juatice  against  Joint  Debtors  on 
Note — Eights  of  Defendant  is  not  Brought  in 
— Certiorari — Costs — Plea  of  Tender. 

In  an  action  before  a  justice  against  joint  debtors, 
wjhere  only  one  defendant  was  brought  into  court, 
and  the  note  upon  which  the  suit  was  brought  was 
read  in  evidence  without  objection,  although  only 
proved  to  have  been  made  by  one  of  the  defendants, 
it  was  held,  on  error  brought,  that  the  defendant 
not  brought  into  court  could  not  take  advantage  of 
such  defect  of  proof,  inasmuch  as  he  could  not  be 
prejudiced  by  the  judgment  to  be  rendered  against 
him,  he  having  still  the  right  to  contest  his  joint  lia- 
bility. 

Whore  in  such  case  a  certiorart  is  sued  out  by 
the  plaintiff,  and  the  judgment  of  the  justice  is  re- 
versed by  the  C.  P.,  both  defendants  are  liable  to  the 
costs  of  the  certiorari,  if  both  appear  and  defend  in 
the  C.  P. 

A  plea  of  tender  admits  the  plaintiff's  cause  of  ac- 
tion to  the  amount  of  the  sum  tendered.  To  render 
such  plea  operative,  the  money  must  be  paid  into 
court. 

Citations— 2  T.  R..  464 :  9  East,  326 ;  6  East,  570  ;  2 
East,  128;  7  Johns.,  315,  318;  2  R.  S.,  247,  sees.  123, 123; 
377,  sees.  1-4  :  6  Johns..  99 ;  10  Johns.,  66 ;  6  Cow.,  696, 
697 ;  Grab.  Pr.,  459. 

ERROR  from  the  Cayuga  C.  P.  O'Hara  sued 
Eddy  &  Hathaway  in  a  justice's  court. 
The  suit  was  commenced  by  summons,  which 
WEND.  14. 


was  personally  served  upon  Eddy,  and  by  copy 
upon  Hathaway.  On  the  return  day  of  the 
summons,  Eddy  alone  appeared  to  defend  The 
plaintiff  declared  on  a  promissory  note  for 
$12.62i,  purporting  to  have  been  made  by  the 
defendants  and  payable  to  the  plaintiff.  The 
note  was  produced,  and  on  it  were  two  indorse- 
ments, one  of  68  cents  in  shoernaking,  and  the 
other  of  $2,  damage  done  by  hogs  in  cornfield. 
Eddy  pleaded  the  general  issue  and  tender. 
The  issues  were  tried  by  a  jury.  The  plaintiff 
proved  the  signature  of  Eddy  to  the  note,  but 
gave  no  evidence  of  the  making  of  the  note  by 
Hathaway,  and  read  the  note  to  the  jury.  The 
defendant,  Eddy,  then  adduced  testimony  to 
prove  a  tender.  A  witness  testified,  that  as  the 
agent  of  Eddy,  he  made  a  tender  in  specie,  of 
the  amount  of  the  note,  principal  and  interest, 
to  O'Hara.  who  refused  to  receive  the  money 
unless  the  indorsement  on  the  note  in  relation 
to  the  trespass  was  ratified  ;  the  witness  told 
him  he  was  not  authorized  to  make  any  arrange- 
ment by  indorsement  or  otherwise.  O'Hara 
then  told  him  he  might  leave  as  much  money 
as  he  pleased,  but  he  refused  to  leave  any  un- 
less O'Hara  would  take  off  the  indorsement  on 
the  note.  The  jury  found  a  verdict  for  the 
def  endants.on  which  the  justice  rendered  judg- 
ment. The  C.  P.  of  *Cayuga  reversed  [*222 
the  justice's  judgment,  on  a  cerliorari  sued  out 
by  the  plaintiff  below,  and  the  defendants 
thereupon  removed  the  record  into  this  court 
by  writ  of  error. 

Mr.  W.  T.  Worden,  for  plaintiffs  in  error. 
The  plaintiff  below  having  brought  a  joint  suit 
against  the  defendants,  and  not  having  proved 
the  making  of  the  note  declared  on  by  both 
defendants,  failed  in  proving  a  joint  liability, 
and  the  jury  therefore  correctly  found  a  ver- 
dict for  the  defendants.  A  joint  assumpsit 
against  two  can  be  supported  only  by  evidence, 
express  or  implied,  that  both  assented  to  it. 
Mitchell  v.  Roulson,  2  Hall,  216;  7  Wend.,  216; 
10  Johns.,  66;  12  Id.,  434;  4  Stark.  Ev.,  1071; 
1  Esp. ,  29.  The  acts  of  Eddy  in  or  out  of  court 
could  have  no  effect  upon  the  liability  of  Hatha- 
way. The  statute  authorizing  a  suit  against 
joint  debtors  to  be  proceeded  in,  although  but 
one  defendant  be  brought  into  court,  does  not 
dispense  with  proof  of  joint  liability  ;  it  only 
regulates  the  mode  of  conducting  the  suit.  It 
is  no  answer  to  the  objection  to  the  defect  of 
the  plaintiff's  proof,  that  it  was  not  urged  be- 
fore the  justice,  as  Hathaway  was  not  in  court, 
could  not  urge  it,  and  for  the  same  reason  can 
not  be  considered  as  having  waived  it.  If  upon 
the  testimony  adduced  by  the  plaintiff  he  was 
not  entitled  to  recover,  the  verdict  of  the  jury 
was  right,  and  the  judgment  of  the  justice  ren- 
dered thereupon,  ought  not  to  have  been  re- 
versed by  the  C.  P.,  although  errors  were  sub- 
sequently committed  in  favor  of  the  defend- 
ants. The  counsel  also  insisted  that  at  all 
events  the  C.  P.  erred  in  awarding  the  costs 
of  the  certiorari  against  Hathaway,  who  had 
not  been  brought  into  court  in  the  suit  before 
the  justice  ;  and  in  support  of  this  position 
cited  12  Johns.,  434,  and  18  Id.,  459. 

Mr.  E.  Rathbun,  for  defendant  in  error, 
insisted  that  inasmuch  as  the  note  was  read  to 
the  jury  without  objection  by  Eddy,  and  as 
Eddy  interposed  a  plea  of  tender,  which  was 
a  waiver  of  the  plea  of  the  general  issue,  it  can- 
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not  now  be  objected  by  Hathaway  that  the  note 
was  not  sufficiently  proved.  Hathaway  is  bound 
by  the  acts  of  Eddy,  and  no  injury  can  result 
to  him  from  a  judgment  against  them  jointly, 
223*]  as  such  judgment  *is  only  evidence  of 
the  extent  of  the  plaintiff's  demand,  leaving  it 
open  to  Hathaway  to  contest  his  joint  liability. 
2  R.  8.,  247,  sees.  1-3.  The  judgment  affects 
only  their  joint  property  and  the  separate  prop- 
erty of  Eddy,  whilst  the  separate  property  of 
Hathaway  cannot  be  touched  under  it.  The 
plea  of  tender  was  not  supported  by  proof;  but 
it  had  been  proved  by  the  most  satisfactory 
evidence,  it  was  unavailing,  as  the  money  was 
not  paid  into  court. 

By  the  Court,  Savage,  Ch.  J.  It  has  been 
often  decided  in  the  English  courts  that  the 
payment  of  money  into  court,  which  should 
follow  a  plea  of  tender,  admits  that  the  plaint- 
iff has  a  right  of  action.  2  T.  R.,  464;  9 East, 
326  ;  6  Id.,  570  ;  2  Id.,  128.  In  this  court,also, 
it  has  been  decided  that  the  payment  of  money 
into  court  is  an  admission  of  the  cause  of  ac- 
tion alleged  in  the  declaration.  7  Johns. ,  SIS- 
SIS.  The  same  facts  are  admitted  by  the  tender 
out  of  court,  as  are  admitted  by  payment  of 
money  into  court. 

The  statute  under  which  these  proceedings 
were  had  is  as  follows:  "If  process  shall  have 
issued  against  two  or  more  persons  jointly  in- 
debted, and  shall  have  been  personally  served 
upon  either  of  the  defendants,  the  defendant 
who  may  have  been  served  with  process  shall 
answer  to  the  plaintiff  ;  and  the  judgment  in 
in  such  case,  if  rendered  in  favor  of  the  plaint- 
iff, shall  be  against  all  the  defendants,  in  the 
same  manner  as  if  all  had  been  served  with  the 
process  ;  but  execution  shall  issue  only  in  the 
manner  hereinafter  directed."  "  Such  judg- 
ment shall  be  conclusive  evidence  of  the  liabil- 
ity of  the  defendant  who  was  personally  served 
with  process  in  the  suit,  or  who  appeared  there- 
in ;  but  against  every  other  defendant,  it  shall 
be  evidence  only  of  the  extent  of  the  plaintiff's 
demand  after  the  liability  of  such  defendant 
shall  have  been  established  by  other  evidence. 
a  R.  S.,  247,  sees.  122,  123.  See  substantially 
the  same  provisions  in  2  R.  S. ,  377,  sees.  1-4. 
The  Revised  Laws  of  1813,  and  also  before  that 
time,  authorized  the  same  form  of  proceeding 
against  joint  debtors  where  all  were  not  brought 
into  court ;  but  they  did  not  declare  what  de- 
fense might  be  made  by  the  parties  not  brought 
into  court  in  an  action  upon  such  judgment. 
224*]  It  was  intimated  by  the  court  that  *such 
defendant  might  set  up  any  defense  in  such 
action  which  he  might  have  done  in  the  orig- 
inal suit  in  his  individual  capacity.  6  Johns., 
99;  10  Id.,  66  ;  see,  also,  6  Cow.,  696-697. 
The  Legislature  by  the  Revised  Statutes  have 
settled  that  question,  by  declaring  that  the 
judgment  shall  be  evidence  of  the  extent  of  the 
plaintiff's  demand,  but  not  of  the  liability  of 
the  defendants  not  brought  into  court.  We 
may  suppose  one  reason  for  that  distinction  to 
be,  that  the  defendant  brought  into  court  was 
not  interested  in  contesting  the  liability  of  his 
co-defendants  ;  but  the  amount  of  the  demand 
was  equally  interesting  to  all  of  them.  That 
question,  therefore,  having  been  settled  in  a 
suit  where  it  was  properly  the  point  in  issue, 
shall  be  conclusive  upon  the  other  joint  debtors ; 
but  the  question  whether  joint  debtors  or  not, 


is  not  settled  by  the  former  judgment.  That 
is  a  point  to  be  proved  by  the  plaintiff  by  tes- 
timony other  than  the  judgment.  This  view 
of  the  statute  relieves  this  case  from  all  diffi- 
culty. Eddy,  who  appeared  in  the  suit,might 
have  objected  that  as  the  plaintiff  had  declared 
upon  a  joint  cause  of  action,  he  was  bound  to 
prove  it ;  but  he  might  waive  that  proof,  and 
by  his  silence  he  did  so  ;  Hathaway  cannot 
object, because  individually  he  cannot  be  prej- 
udiced by  it.  If  it  be  said  that  Hathaway's 
joint  property  is  liable  and,  therefore,  he  is  in- 
terested, the  answer  is,  that  a  person  legally 
representing  that  joint  property  has  waived  the 
proof.  So  far,  therefore,  as  this  point  is  con- 
cerned, the  plaintiff  was  entitled  to  recover  be- 
fore the  justice. 

Upon  the  other  point  in  the  cause,  the  ques- 
tion is,  whether  the  defendant  proved  a  tender. 
If  a  tender  be  pleaded,  the  money  must  be  paid 
into  court.  Grah.  Pr.,  459,  That  was  not  done 
in  this  case,  and  therefore  the  defense  on  this 
ground  failed.  Besides,  upon  the  evidence, the 
defendant's  agent  refused  to  make  the  payment 
unless  the  plaintiff  would  strike  off  a  certain 
indorsement,  which  seems  to  have  been  put 
there  by  way  of  compromising  a  trespass,,  as 
the  plaintiff  claimed.  The  plaintiff  told  the 
agent  to  leave  as  much  money  as  he  pleased, 
but  the  agent  was  not  authorized  to  make  any 
settlement  unless  O'Hara  would  strike  off  the 
indorsement,  and  accept  the  whole  amount. 
This,  I  apprehend,  was  not  such  an  unqualified 
offer  as  was  required  to  constitute  a  tender. 
*This  point  was  erroneously  decided  in  [*225 
the  justice's  court,  and  the  C.  P.  correctly  re- 
versed the  judgment,  The  judgment  for  costs 
against  both  was  correct  as  both  appeared  upon 
the  certiorari. 

Judgment  affirmed,  single  costs. 

Cited  in— 45  N.  T.,  843 ;  8  Barb.,  412 ;  7  How.  Pr., 
272 ;  7  Abb.  N.  S.,  246  ;  4  Rob.,  243 ;  8  Leg.  Obs.,  127. 


DEMOTT  &  INGERSOLL  «.  LARA  WAY. 

Common  Carriers — Liable  for  Injuries  to  Goods 
in  Unloading. 

If  a  common  carrier  on  the  canals,  in  unloading 
his  boat  at  the  termination  of  the  voyage,  uses  the 
tackle  or  machinery  of  a  third  person  in  hoisting1 
the  goods  from  his  boat,  and  the  machinery  breaks 
and  the  goods  are  injured  or  destroyed.he  is  respon- 
sible for  the  loss ;  the  machinery  is  pro  hac  vice  his, 
and  he  is  answerable  for  its  sufficiency. 

The  undertaking  of  the  carrier  to  transport  the 
goods  to  a  particular  place,  necessarily  includes  the 
duty  of  delivering  them  there,  in  safety. 

Citations— 4  Kent,  Com.,  604 ;  4  T.  R..  581 ;  5  T.  R., 
389. 

ERROR  from  the  Seneca  C.  P.     Laraway 
sued  De  Mott  and  Ingersoll  in  a  justice's 


NOTE.— Common  carriers — Delivery— Due  diliaence. 

The  carrier's  undertaking  includes  the  safe  delivery 
of  the  goods  committed  to  him.  In  addition  to  the 
above  case  of  De  Mott  v.  Laraway,  see  Bowman  v. 
Teall,  23  Wend.,  306 ;  Price  v.  Powell,  3  N.  Y.,  322 : 
Zinn  v.  N.  J.  Steamboat  Co.,  49  N.  Y.,  442 ;  Sherman 
v.  H.  R.  Ry.  Co.,  64  N.  Y.,  254;  Faulkner  v.  Hart,  82 
N.  Y.,  413;  Parker  v.  Flagg.  26  Me..  181;  Graff  v. 
Bloomer,  9  Pa.  St.,  114;  American  Exp.  Co.  v.  Bald- 
win, 26  111.,  504;  Erskine  v.  Thames,  6  Miss.,  371; 
Fisk  v.  Newton,  1  Den..  45 ;  Whitbeck  v.  Holland,  45 
N.  Y.,  13;  55  Barb.,  443;  Mervin  v.  Butler,  17  Conn., 
138. 

Time  of  delivery — Carrier  liable  for  only  reasonable 
diligence.  See  Parsons  v.  Hardy,  ante,  p.  215,  note. 
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court,  to  recover  freight  due  to  him  as  a  com- 
mon carrier.  It  was  conceded  that  the  amount 
due  was  $39  ;  but  the  defendants  interposed  as 
a  defense  the  neglect  of  the  plaintiff  to  deliver 
a  hogshead  of  molasses,  which  he  had  received 
for  transportation.  Laraway  was  the  owner 
and  master  of  a  canal-boat,  and  received  on 
board  his  boat  at  Troy  a  hogshead  of  molasses 
and  other  goods  belonging  to  the  defendants 
to  be  transported  to  Kidder's  Ferry,  being  a 
landing  place  nearest  to  Farmersville,  where 
the  defendants  transacted  business.  All  the 
goods  were  safely  transported  and  delivered  to 
the  defendants,except  the  hogshead  of  molasses. 
The  boat  arrived  at  Kidder's  Ferry,  and  in  the 
attempt  to  hoist  the  hogshead  of  molasses  into 
a  warehouse,  the  usual  place  for  the  delivery 
of  goods  for  Farmersville.  the  fall  (part  of  the 
machinery  for  hoisting  attached  to  the  ware- 
house) broke,  and  the  hogshead  fell  back  into 
the  boat,  was  stove,  and  most  of  the  molasses 
lost.  At  the  time  of  the  accident,  the  hogshead 
was  clear  of  the  boat,  and  almost  up  to  the  sill 
of  the  door  of  the  warehouse.  One  of  the  de- 
fendants was  present,  and  had  wagons  there 
in  which  some  of  the  goods  were  loaded.  The 
value  of  the  molasses  was  proved.  The  justice 
226*]  gave  judgment  *in  favor  of  the  defend- 
ants for  $12.87.  The  plaintiff  sued  out  a  cer- 
tiorari,  and  the  C.  P.  of  Seneca  reversed  the 
justice's  judgment.  Whereupon  the  defend- 
ants sued  out  a  writ  of  error. 

Mr.  A.  Gibbs,  for  the  plaintiffs  in  error. 

Mr.  J.  Maynard.f or  the  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  Court 
of  C.  P.  erred  in  reversing  the  judgment  of  the 
justice.  Laraway  was  a  common  carrier  upon 
the  canal,  and  as  such  undertook  to  transport 
the  defendant's  goods  from  Troy  to  Kidder's 
Ferry.  This  necessarily  included  the  duty  of 
delivering  the  goods  there  in  safety.  They 
were  all  thus  delivered  except  a  hogshead  of 
molasses,  which  was  stove  in  the  act  of  being 
unladen;  as  they  were  hoisting  it  from  the  boat, 
with  a  tackle  attached  to  a  storehouse  upon  the 
bank  of  the  canal,  the  rope  broke  and  the  hogs- 
head fell  back  into  the  boat,  and  most  of  the 
molasses  was  lost.  Although  one  of  the  de- 
fendants was  present,  there  is  no  pretense  that 
he  had  accepted  the  molasses  as  delivered, pre- 
viously to  the  accident,  or  that  he  had  anything 
to  do  with  the  delivery.  The  delivery  was  not 
complete  when  the  accident  occurred,  and  the 
goods  were  still  at  the  risk  of  the  carrier.  It 
is  a  matter  of  no  importance,  that  the  machin- 
ery employed  in  unlading  the  boat  was  attached 
to  and  belonged  to  a  store  on  the  bank  of  the 
canal,  and  not  to  the  carrier's  boat.  It  was  pro 
hao  vice  his  tackle,  and  he  was  responsible  for 
its  sufficiency.  When  the  responsibility  of  a 
common  carrier  has  begun,  it  continues  until 
there  has  been  a  due  delivery  by  him.  4  Kent, 
Com.,  604  ;  4  T.  R.,  581  ;  5  Id.,  389. 

The  objection  of  the  defendant  in  error,  that 
the  claim  of  the  defendants  for  the  injury  sus- 
tained by  them  was  not  a  proper  subject  of 
set-off,  is  disposed  of  by  the  stipulation  of  the 
parties  that  the  whole  matter  should  be  sub- 
mitted to  the  justice. 

Judgment  reversed. 

Cited  in— 24  N.  Y.,  280 ;  59  N.  Y..  615 ;  20  Hun,  42 ; 
4  Biss.,  16. 
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Adverse  Possession  —  Color  of  Title  —  What  Suffi- 
cient. 

A  contract  for  the  purchase  of  land,  after  per- 
formance by  the  vendee  of  the  terms  of  the  contract, 
and  the  accruing  of  a  right  to  a  deed,  is  sufficient 
color  of  title  whereon  to  base  the  defense  of  adverse 
possession  in  an  action  of  ejectment  by  the  vendor 
for  the  recovery  of  the  premises. 

A  possession  of  25  years  under  such  contract,  after 
the  accruing  of  the  right  to  a  deed,  authorizes  the 
presumption  that  the  deed  was  executed. 

Citations—  8  Cow.,  589;  1  Cow.,  617;  5  Cow.,  92. 


was  an  action  of  ejectment,  tried  at 
JL  the  Oneida  Circuit  in  Apr.,  1834,  before 
the  Hon.  Esek  Co  wen,  then  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of  a 
quarter  of  an  acre  of  land.  The  plaintiff  read 
in  evidence  a  deed  to  him,  of  a  tract  of  500 
acres,  of  which  the  premises  in  question  are  a 
part,  bearing  date  in  1793,  and  proved  that  a 
person  of  the  name  of  Luce  went  into  posses- 
sion of  the  premises  in  question  about  30  years 
since  as  his  tenant;  that  he  remained  in  posses- 
sion until  about  3  years  since,  when  he  was  suc- 
ceeded by  the  defendant,  who  claimed  to  hold 
under  Luce.  Nine  years  previous  to  the  trial, 
Luce  told  a  witness  that  the  premises  in  ques- 
tion belonged  to  the  plaintiff,  that  he  had  no 
deed,  and  that  the  plaintiff  could  turn  him  out 
when  he  pleased.  The  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  plaintiff  had 
not  proved  notice  to  quit,  which  motion  was 
denied  by  the  judge.  The  defendant  then  of- 
fered to  prove  that  Luce  quit  the  premises 
about  a  year  after  his  first  entry,  and  remained 
out  of  possession  for  about  a  year  more  ;  that 
he  then  entered  into  a  contract  with  the  plaint- 
iff for  the  purchase  of  the  quarter  acre,  agree- 
ing to  pay  him  $100  for  it,  and  in  pursuance  of 
such  contract  again  entered  into  possession  ; 
the  second  entry  being  in  the  year  1807  ;  that 
in  that  or  in  the  succeeding  year  he  paid  the 
$100  to  the  plaintiff,  and  erected  a  frame  build- 
ing on  the  premises  ;  that  Luce  continued  in 
the  uninterrupted  possession  from  1807  until 
about  three  years  before  the  trial,  when  he  sold 
to  the  defendant,  who  entered  and  has  since  re- 
mained in  possession.  The  defendant  also  of- 
fered to  prove  repeated  declarations  of  the 
plaintiff  *that  he  sold  the  premises  to  [*228 
Luce,  had  received  payment  for  the  same,  and 
that  the  premises  belonged  to  Luce  —  all  which 
evidence  was  offered  for  the  purpose  of  estab- 
lishing an  adverse  possession  ;  but  it  being  ob- 
jected to  by  the  plaintiff's  counsel  as  inadmis- 
sible, it  was  rejected  by  the  judge,  and  the  de- 
fendant excepted.  The  jury,  under  the  charge 
of  the  judge,  found  a  verdict  for  the  plaintiff, 
which  was  now  moved  to  be  set  aside. 

Mr.  C.  P.  Kirkland,  for  the  defendant, 
insisted  that  the  evidence  offered  and  rejected, 
if  received,  would  have  shown  color  of  title 
sufficient  to  have  supported  the  defense  of  ad- 
verse possession  and,  therefore,  ought  to  have 
been  received.  The  contract  to  convey,  al- 
though by  parol,  was  executed,  the  considera- 


NOTE. — Adverse  possession—  What  constitutes— Ef- 
fect of.  See  Clapp  v.  Bromasrham.  9  Cow.,  530,  note  ; 
Brandt  v.  Ogden,  1  Johns.,  156,  note ;  Whitaker  v. 
Cone,  2  Johns.  Cos.,  58,  note;  Jackson  v.  Todd,  2 
Cai.,  183,  note ;  Jackson  v.  Sharp,  9  Johns.,  163,  note ; 
Jackson  v.  Wheeler,  10  Johns.,  164,  note. 
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tion  of  the  conveyance  had  been  paid,  and  a 
court  of  equity  would  enforce  a  specific  per- 
formance. He  cited  8  Cow.,  589  ;  9  Id.,  550, 
and  1  Id.,  605. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  con- 
tended that  possession  and  claim  of  land  under 
an  executory  contract  of  purchase  is  not  such 
a  possession  as  if  continued  for  20  years,  will 
bar  an  entry;  that  it  is  in  no  sense  adverse  as  to 
the  party  with  whom  the  contract  is  made.  5 
Cow.,  74;  1  Wend.,  610.  Luce  entered  in  sub- 
serviency to  the  title  of  the  plaintiff,  and  never 
pretended  to  even  a  claim  of  title.  9  Johns., 
180  ;  9  Wend.,  518.  Consequently,  there  was 
nothing  upon  which  to  found  the  defense  of 
adverse  possession.  Luce's  title,  if  any,  was 
merely  equitable,  and  it  could  not  avail  him  in 
an  action  of  ejectment.  3  Johns.,  422. 

By  the  Court,  Nelson,  J.  There  can  be 
no  doubt  that  a  person  entering  upon  land  un- 
der a  contract  of  purchase, unperformed  on  his 
part,  does  not  hold  possession  adversely  to  the 
vendor.  After  performance,  and  an  equitable 
title  to  a  deed  of  the  premises  acquired,  I  per- 
ceive no  reason  why  his  possession  may  not  be- 
come adverse,  or,  in  other  words,  there  is  noth- 
ing in  the  character  of  it  inconsistent  with  the 
idea  of  an  adverse  possession.  Whether  it  were 
22O*]  in  fact  adverse  or  *not,  would  depend 
upon  the  circumstances  of  each  particular 
case. 

It  must  have  been  decided  in  the  case  of  La 
Fromboix  v.  Jackson,  8  Cow.,  589,  in  the  Court 
for  the  Correction  of  Errors,  that  the  fact  of 
the  defendant's  entering  into  possession  under 
a  contract  for  a  deed  (  for  that  I  think  is  the 
nature  of  the  instrument  given  in  evidence  in 
that  case),  did  not  per  se  necessarily  preclude 
the  adverse  character  of  the  possession  subse- 
quently. See,  also,  1  Cow., 617,  Opn.  of  Wood- 
worth,  J.,  and  5  Cow.,  92.  Upon  principles 
which  are  familiar,  and  which  lie  at  the  foun- 
dation of  this  doctrine,  there  seems  no  well 
founded  objection  or  repugnance  in  conceding 
to  a  contract,  that  gives  to  the  party  confessed- 
ly a  valid  title  to  a  deed,  color  of  title  sufficient 
to  sustain  an  adverse  possession.  Upon  this 
view,  the  judge  erred  in  rejecting  the  evidence 
offered  by  the  defendant.  It  is  not  for  us  to 
say,  upon  the  whole  case,  if  admitted,  there 
was  satisfactory  evidence  of  an  adverse  hold 
ing.  The  testimony  of  one  of  the  witnesses 
tended  to  weaken,  if  not  destroy  such  a  con- 
clusion ;  but  the  question  was  a  mixed  one  of 
law  and  fact,  and  should  have  been  submitted 
to  the  jury  ;  and  if  they  had  found  for  the  de- 
fendant, admitting  the  facts  offered  to  have 
been  proved, we  should  not  have  disturbed  their 
verdict. 

It  seems  to  me,  also,  that  the  judge  should  have 
received  the  evidence  upon  another  ground, 
though  that  was  not  taken  by  the  counsel.viz. : 
in  order  to  lay  the  foundation  for  a  presump- 
tion that  a  deed  had  been  given  in  accordance 
with  the  contract.  I  think  the  jury  would  have 
been  warranted  in  presuming  a  deed  upon  a 
possession  undisturbed  for  some  25  years  after 
a  deed  was  due  from  the  plaintiff. 

New  trial  granted. 

Distinguished— 84  N.  Y.,  46  ( 38  Am.  Rep.,  489  );  26 
Barb.,  407. 

Cited  in-68  N.  Y.,  352;  73  N.  Y.,  566 ;  12  Barb.,  356 ; 
14  Barb.,  454;  5  Rob.,  717;  8  W.  Dig.,  99;  1  Sawy.,25. 
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A.  M.  &  L.  VAN  ALSTYNE. 

It  is  competent  to  a  justice  to  amend  an  attach- 
ment issued  by  him,  by  inserting1  after  the  return 
of  the  process  the  amount  of  the  debt  sworn  to  by 
the  applicant. 

Citations—  10  Wend.,  214;  2  R.  S.,  225,207,  sees.  233, 
424,425. 

ERROR  from  the  Madison  C.  P.  Near  com- 
menced a  suit  by  attachment  against  the 
defendants.  On  the  return  day  of  the  process, 
the  defendants  appeared  and  objected  that  the 
amount  of  the  debt  sworn  to  by  the  applicant 
was  not  stated  in  the  attachment,  2  R.  S.,  230, 
sec.  30,  and  prayed  that  the  suit  abate.  The 
justice,  instead  of  granting  the  motion,  amend- 
ed the  process  b\r  inserting  the  words  '  'fifty  dol- 
lars" as  the  sum  sworn  to,  and  proceeded  to  hear 
the  proofs  of  the  plaintiff,  the  defendant  refus- 
ing to  appear,  and  rendered  judgment  in  favor 
of  the  plaintiff.  The  C.  P.  of  Madison,  on  eer- 
tiorari,  reversed  the  justice's  judgment.  The 
plaintiff  sued  out  a  writ  of  error. 

Mr.  S.  Chapman,  for  plaintiff  in  error. 

Mr.  J.  Benedict,  for  defendant  in  error. 

By  the  Court,  Savage.  Ch.  J.  By  the  con- 
struction given  by  this  court,  in  Brace  v.  Ben- 
son, 10  Wend.,  214,  to  the  Revised  Statutes.  2 
R.  S.,  424,  425  and  225,  it  was  held  that  jus- 
tices have  the  the  power  of  amendment,  in  the 
same  manner  as  courts  of  record  before  judg- 
ment. The  amendment  made  by  the  justice 
was  clearly  such  an  one  as  it  became  his  right 
and  duty  to  make.  The  provision  requiring 
process  to  be  filled  up  before  issuing,  2  R.  S., 
267,  sec.  233,  was  intended  to  guard  against  the 
abuse  which  at  one  time  was  but  too  common. 
Justices  put  blank  process  into  the  hands  of 
constables  and  others,  to  be  filled  up  by  them 
as  they  saw  fit,  in  the  same  manner  as  attorneys 
in  courts  of  record  issue  process.  To  such  cases 
the  statute  is  applicable,  but  does  not  interfere 
with  *the  power  of  amendment  in  cler  [*23  1 
ical  mistakes,  in  process  issued  properly  by 
the  justice  himself. 

The  C.  P.  erred,  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 

Cited  in—  11  Barb.,  659;  45  Barb.,  196;  8  Abb.  N.  S., 
291,  292  :  3  Daly,  208. 


CURTIS  v.  SMALLMAN. 

Guaranty  of  Note — Effect  of. 

A  guaranty  in  these  terms,  "  I  warrant  this  note 
good,"  indorsed  by  a  payee  upon  a  note,  is  a  guar- 
anty that  the  note  is  collectible,  and  not  that  it  will 
be  paid  on  demand  ;  and  to  charge  the  guarantor  it 
is  necessary  to  show  that  payment  cannot  be  en- 
forced against  the  maker. 

Citations— 19  Johns.,  69 ;  4  Cow.,  173 ;  20  Johns.,  365; 
1  Wend.,  460 ;  11  Wend.,  100. 

ERROR  from  the Onondaga  C.  P.  Smallman 
sued  Curtis  in  a  justice's  court.  The  suit 
was  commenced  Jan.' 6.  1834.  On  the  trial,  the 
plaintiff  produced  a  due-bill  given  by  one  S. 
Gilsou,  whereby  Gilson  acknowledged  to  be 
due  to  Curtis  orlbearer  the  sum  of  $22.64.  with 
use  since  June  24,  1833,  with  an  indorsement 
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on  the  back  thereof,  signed  by  Curtis,  in  these 
words  :  "  I  warrant  this  note  good.  June  27, 
1833."  The  defendant  admitted  his  signature. 
•  The  plaintiff  rested.  The  defendant  moved  for 
a  nonsuit,  which  the  justice  refused  to  grant. 
The  justice  took  time  to  deliberate,  and  after- 
wards rendered  judgment  against  the  plaintiff 
for  the  costs  of  suit.  The  C.  P.  of  Onondaga 
reversed  the  justice's  judgment,  and  the  de- 
fendant sued  out  a  writ  of  error. 

Mr.  T.  J.  Davis,  for  plaintiff  in  error,  in- 
sisted that  the  indorsement  was  a  mere  guar- 
anty that  the  note  was  collectible  by  due 
process  of  law,  and  no  evidence  having  been 
adduced  of  measures  taken  for  the  collection 
of  the  note  from  the  maker  thereof,  the  plaint- 
iff below  was  not  entitled  to  maintain  an  action 
against  the  guarantor. 

Mr.  G.  A.  Stansbury,  for  plaintiff  in 
error,  contended  that  the  warranty  applied  to 
the  obligation  assumed  by  the  maker;  i.  e., 
that  the  promise  was  good  and  effectual,  and 
232*]  would  be  performed.  *and  not  that  the 
holder  should  be  able  to  collect  the  amount  of 
the  maker.  A  warranty  that  the  maker  was 
good  would  apply  to  his  ability  to  pay,  and 
might  imply  that  an  attempt  should  be  made  to 
collect  the  note  as  the  only  test  of  his  ability  ; 
but  a  warranty  that  the  note  is  good  means 
that  it  is  an  effectual  instrument,  and  will  be 
paid  according  to  its  legal  effect.  It  could  not 
mean  that  it  was  a  genuine  instrument,  for 
such  a  warranty  is  included  in  every  transfer 
without  indorsement;  and  to  give  it  such  mean 
ing  would  render  it  wholly  useless,  and  violate 
the  rule  of  construction  which  requires  that 
contracts  in  doubtful  terms  shall  be  so  con- 
strued ut  res  magis  valeat  quam  pereat.  A  suit 
against  Gilson  is  not  required,  either  by  the 
terms  of  the  indorsement  or  by  necessary  im- 
plication. 11  Wend.,  100.  The  only  true  con- 
struction of  the  instrument  is,  that  Curtis  in- 
tended to  indorse  the  note  waiving  demand  and 
notice  of  non-payment  and,  consequently,  be- 
came liable  for  its  payment,  if  not  paid  within 
a  reasonable  time  by  the  maker.  1  Wend.,  461. 
The  suit  was  not  commenced  until  more  than 
6  months  after  the  transfer. 

By  the  Court,  Sutherland,  J.  I  think  the 
Court  of  C.  P.  erred.  The  note  or  due-bill 
must  be  considered  as  bearing  date  June  24.  It 
was  due  immediately,  that  is,  on  demand.  The 
guaranty  bore  date  June  27,  three  days  after- 
wards. The  natural  construction  of  the  terms 
of  the  warranty,  I  think  is,  that  the  note 
should  be  a  good  and  available  one  to  the 
plaintiff  ;  not  that  it  should  be  paid  on  de- 
mand, but  that  payment  of  it  might  be  en- 
forced. This  would  be  the  import  of  these 
terms  in  ordinary  parlance.  If  an  individual, 
upon  inquiry,  should  say  that  a  note  of  a  par- 
ticular individual  was  good,  I  apprehend  all  he 
would  be  understood  to  mean  would  be,  that 
the  maker  was  of  unquestionable  responsibil- 
ity, not  that  his  note  would  be  promptly  paid 
at  maturity.  A  note  is  good,  when  the  maker 
is  solvent  and  able  to  pay  it,  and  a  warranty 
that  it  is  good  expresses  that  and  no  more  ; 
and  it  is  incumbent  upon  the  holder  of  such  a 
note  and  guaranty,  in  order  to  charge  the 
guarantor,  to  prove  by  legal  evidence  that  the 
maker  was  not  good,  and  that  payment  of  the 
WEND.  14. 


note  could  not  be  enforced  from  him.  When 
the  Construction  of  the  guaranty  is  [*233 
once  settled,  there  is  no  doubt  as  to  the  rule  of 
law  applicable  to  it.  19  Johns.,  69  ;  4  Cow., 
173;  20  Johns.,  365;  1  Wend.,  460;  11  Id., 
100,  and  authorities  referred  to  in  those  cases. 
Judgment  of  C.  P.  reversed. 

Cited  in-88  N.  Y.,  506  ;  89  N.  Y.,  430  (42  Am.  Rep., 
309)  ;  6  Hun,  236  ;  5  Barb.,  503  ;  6  Barb.,  550  ;  26  Barb., 
65  ;  38  Barb.,  107  ;  15  How.  Pr.,  293  :  33  Am.  Rep.,  448 
(39  Mich.,  713). 


VAN  DUYNE  t>.  THAYRE. 

Dower  —  Widow  of  Mortgagor  Entitled  to,  in 
Equity  of  Redemption  —  Her  Right  is  Subject  to 
Mortgage  —  Ejectment  for  Dower. 

The  widow  of  a  mortgagor  is  entitled  to  dower  in 
the  equity  of  redemption  ;  but  her  title  is  subject  to 
the  mortgage,  and  may  be  defeated  by  a  foreclos- 
ure. The  title  she  acquires  by  a  marriage  subsequent 
to  the  mortgage  does  not  affect  the  security,  or  any 
of  the  remedies  under  it. 

After  forfeiture,  the  mortgagee  or  his  heirs  hav- 
ing obtained  possession  of  the  mortgaged  premises, 
may,  until  the  mortgage  is  satisfied,  defend  them- 
selves in  the  possession  under  the  mortgage,  against 
a  claim  for  dower. 

In  an  action  of  ejectment  for  dower,  the  admis- 
sions of  the  husband  whilst  living  are  as  competent 
evidence  in  bar  of  the  title  of  his  widow,  as  they 
would  be  in  bar  of  the  title  of  his  heir  or  grantee. 

Citations—  4  Johns.,  230  ;  11  Wend.,  536  ;  7  Johns., 
283;  20  Johns.,  51  :  3  Johns.  Ch.,  145;  Toll.,  184-187  ;  5 
Johns.  Ch.,  490. 

THIS  was  an  action  of  ejectment  for  dower, 
tried  at  the  Yates  Circuit  in  Dec.,  1833, 
before  the  Hon.  Daniel  Moseley,  one  of  the 
Gircuit  Judges. 

The  plaintiff,  Mary  Van  Duyne,  claimed  to 
recover  dower  in  certain  premises  conveyed  to 
her  husband,  Dennis  Van  Duyne,  Dec.  15, 
1818.  She  was  married  to  him  in  1824,  and  he 
died  in  1831.  The  claim  was  resisted  on  the 
ground  that  the  defendant  was  in  possession  as 
the  tenant  of  the  heirs  of  one  George  D.  Stew- 
art, to  whom  Dennis  Van  Duyne  executed  a 
mortgage  of  the  premises  in  which  dower  was 
claimed,  Dec.  15,  1818,  to  secure  the  payment 
of  about  $2,500,  by  installments,  the  last  of 
which  fell  due  in  1825,  and  it  was  alleged  that 
Van  Duyne  had  either  surrendered  the  posses- 
sion of  the  premises  to  the  heirs  of  the  mort- 
gagee in  extinguishment  of  the  mortgage,  or 
had  abandoned  the  premises  and  the  heirs  had 
entered  under  the  mortgage.  The  mortgage 
was  not  produced,  but  its  loss  was  accounted 
for,  and  parol  evidence  of  its  contents  given. 
Stewart,  the  mortgagee,  died  in  Dec.,  1825. 
Shortly  previous  to  *his  death,  it  was  [*234: 
agreed  between  him  and  Van  Duyne,  that  he 
should  release  from  the  operation  of  the  mort- 
gage certain  portions  of  the  mortgaged  prem- 
ises which  Van  Duyne  had  sold,  and  Van 
Duyne  should  surrender  the  residue  in  satis- 
faction of  the  mortgage  ;  but  before  the  agree- 
ment was  carried  into  effect  Stewart  died.  In 
1826,  the  balance  due  upon  the  mortgage  was 
about  $1,400.  Van  Duyne  remained  in  posses- 
sion of  the  premises,  by  himself  or  his  tenants, 
until  1829  or  1830,  when  he  left,  declaring  that 
he  would  pay  no  more  for  the  premises,  and 


NOTE.— Mortgage— A  mortgagee  in  possession,  after 
default,  cannot  be  ejected  by  the  mortgagor  until  the 
mortgage  is  satisfied.  See  Watson  v.  Spence,  20 
Wend.,  260,  note. 
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complaining  that  Stewart  had  ruined  him.  On 
his  leaving  the  premises,  the  guardians  of  the 
minor  heirs  of  Stewart  entered,  and  they  have 
since  been  occupied  under  the  heirs.  On  the 
part  of  the  defense  it  was  offered  to  be  proved, 
that  Van  Duyne  had  frequently  admitted  that 
he  had  surrendered  or  given  up  the  premises  to 
Stewart  or  his  representatives,  in  satisfaction 
of  the  mortgage  ;  which  evidence  was  objected 
to,  and  rejected  by  the  judge.  The  judge  was 
requested  by  the  defendant's  counsel,  to  charge 
the  jury,  that  if  they  were  satisfied  that  the 
representatives  of  Stewart  had  entered  under 
the  mortgage,  that  they  would  be  authorized  to 
find  a  verdict  for  the  defendant,  the  same  as  if 
Van  Duyne  had  surrendered  the  premises  to 
Stewart  in  satisfaction  of  the  mortgage.  The 
judge  declined  so  to  charge.  The  cause  was 
submitted  to  the  jury,  who  found  a  verdict  for 
the  plaintiff.  The  defendant  asks  for  a  new 
trial. 

Mr.  S.  Stevens,  for  the  defendant.  The 
evidence  of  the  declarations  of  the  husband  of 
the  plaintiff,  thathehad  surrendered  the  prem- 
ises in  satisfaction  of  the  mortgage,  ought  to 
have  been  received.  A  surrender  is  equivalent 
to  a  foreclosure,  and  may  be  shown  by  parol. 
Every  fact  that  may  be  shown  by  parol  proof, 
can  be  established  by  the  admission  of  a  party. 
16  Serg.  &  R.,  286  ;  4  N.  H.,  262  ;  7  Wend., 
125  ;  7  Id.,  139.  The  widow  of  Van  Duyne  is 
as  much  bound  by  his  admissions,  as  would  be 
his  heir  or  grantee.  The  representatives  of  the 
mortgagee  having  entered  into  possession  pre- 
vious to  the  death  of  Van  Duyne,  the  legal 
presumption  is  that  he  surrendered  the  prem- 
ises. 

235*]  *Mr.  M.  T.  Reynolds,  for  the 
plaintiff.  By  the  marriage,  the  plaintiff  be- 
came entitled  to  dower  in  the  mortgaged  prem 
ises,  subject  to  the  mortgage,  it  is  admitted;  but 
still  she  cannot  be  barred  of  her  dower  except 
by  a  foreclosure  in  chancery  in  which  she  is 
made  a  party.  1  Paige,  193.  A  statute  fore- 
closure would  not  bar  her  right;  much  less  can 
she  be  deprived  of  her  dower  by  admissions  or 
declarations  made  by  her  husband  after  the 
marriage;  even  his  deed  conveying  the  property 
would  not  have  that  effect.  1  R.  S.,  742,  sec. 
16.  Nor  could  his  parol  declarations  affect  his 
legal  estate.  6  Wend.,  228.  The  mortgagee 
could  not  have  brought  ejectment  before  fore- 
closure, 2  R.  S.,  312,  sec.  57;  and  upon  the 
same  principle,  neither  he  or  his  heirs  ought 
to  be  permitted  to  retain  possession  without 
foreclosure. 

By  the  Court,  Nelson,  J.  The  evidence  of 
the  loss  of  the  mortgage  was  sufficient  to  ad- 
mit secondary  proof  of  its  contents.  I  cannot 
comprehend  the  force  of  the  objection  to  the 
admissions  of  the  mortgagor,  while  in  the  pos- 
session and  occupation  of  the  premises.  They 
were  admissible  against  him,  and  all  persons 
claiming  under  him.  4  Johns.,  230;  11  Wend., 
536.  It  is  said  that  the  husband  may  thereby 
defeat  his  wife's  dower;  but  her  rights  in  this 
respect  are  no  more  deserving '  an  exemption 
from  this  well  settled  rule  of  law,  than  any 
other  person  who  has  derived  his  tijtle  through 
him.  These  declarations  would,  unquestiona- 
bly, be  competent  evidence  against  an  heir  or 
purchaser.  The  wife's  dower  is  subject  to  in- 
cumbrances  existing  prior  to  the  intermarriage, 
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and  her  title  may  be  defeated  the  same  as  the 
title  of  the  heir,  or  any  other  title  subsequent- 
ly accruing.  7  Johns.,  283.  The  principle  of 
the  objection  goes  to  the  unreasonable  length 
of  excluding  the  declarations  of  a  husband 
against  himself  in  all  cases  of  the  kind,  even 
if  living  and  a  party;  because  their  tendency 
would  be  to  overreach  the  claim  of  dower  by 
the  widow  after  his  death.  For  the  error  of 
the  judge  on  this  point,  there  must  be  a  new 
trial. 

As  to  the  main  question  in  the  case,  it  is  set- 
tled that  the  widow  of  a  mortgagor  is  entitled 
to  dower  in  the  equity  of  redemption,  upon 
the  ground  that,  until  foreclosure  or  entry,  he 
*holds  the  legal  title;  but  her  estate  is  [*236 
subject  to  the  incumbrance,  and  may  be  de- 
feated by  a  legal  enforcement  of  it.  7  Johns., 
283.  She  may  pay  off  the  mortgage,  and  there- 
by protect  herself.  The  subsequent  intermar- 
riage of  the  mortgagor  is  not  to  be  permitted 
to  affect  the  security,  or  any  of  the  remedies 
under  it. 

If  the  mortgagee  after  forfeiture  entered  into 
possession,  either  by  the  consent  of  the  mort- 
gagor or  by  means  of  legal  proceedings,  he 
may  defend  himself  there,  at  least  till  his  debt 
is  paid;  and  the  widow  has  no  rights  in  this  re- 
spect beyond  what  would  belong  to  her  hus- 
band, the  mortgagor,  if  living. 

Notwithstanding  the  mortgagor  is  viewed  in 
the  law  as  holding  the  legal  estate  for  many 
purposes,  he  is  not  so  viewed,  generally,  as 
against  the  mortgagee  and  those  claiming  un- 
der him  after  forfeiture.  They  might  have 
maintained  ejectment  before  the  Revised  Stat- 
utes, and  may  now  defend  themselves  if  in  pos- 
session under  the  mortgage.  The  tenant  of  the- 
mortgagor  might  attorn  to  the  mortgagee.  20 
Johns.,  51.  This  interest  or  estate  of  the  mort- 
gagee would  descend  to  the  heir,  it  being  for 
the  above  purposes  the  legal  estate.  He  must 
have  brought  the  ejectment,  if  the  mortgagee 
had  died  out  of  possession.  Though  the  fee  de- 
scends to  the  heir,  he,  however,  takes  it  in 
trust,  it  is  said, for  the  personal  representatives. 
3  Johns.  Ch.,  145;  Toll.,  184-187.  The  debt 
goes  to  them,  and  they  may  control  the  secu- 
rity; but  when  possession  is  sought  by  a  resort 
to  the  security  at  law  after  forfeiture,  on  the 
footing  of  a  legal  or  common  law  estate  in  the 
land,  the  heir  is  the  proper  party.  He  repre- 
sents the  realty.  I  have  no  doubt,  therefore, 
that  it  was  competent  in  this  case  for  the  heir* 
to  set  up  their  possession  as  representing  the 
legal  estate  in  the  mortgaged  property  after 
forfeiture,  in  bar  of  the  widow's  claim  to 
dower,  just  as  they  might  have  done  if  an 
ejectment  had  been  brought  against  them  by 
the  mortgagor,  the  husband.  The  widow  may- 
pay  off  the  mortgage,  and  her  right  then  is- 
perfect ;  and  then  a  release  of  the  equity  of  re- 
demption, even  if  valid  against  the  mortgagor 
and  his  heirs,  would  be  inoperative  as  to  her. 
5  Johns.  Ch.,  490;  see,  also,  Id,,  452. 

New  trial  granted, 

8.  C.— 19  Wend.,  166. 

Cited  in— 20  Wend.,  363 ;  21  Wend.,  487 ;  3  Hill,  102; 
2  Sandf .  Ch.,  573 ;  14  N.  Y..  460:  18  N.  Y.,  142,  584  ;  53. 
N.  Y.,  227  (13  Am.  Rep.,52C);  54  N.  Y.,  617;  73  N.  Y., 
94 ;  81  N.  Y.,  316 ;  86  N.  Y.,  580 ;  3  Lans.,  263 :  3  Barb.,. 
350 ;  Yi  Barb.,  102 ;  26  Barb.,  406 ;  32  Barb.,  395  ;  4ft 
Barb.,  163;  2  Abb.  Pr.,  314 ;  2  Bos.,  530 ;  33  Super.,  96;. 
41  Super.,  105. 
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*SMITH  «.  LUCE. 


Proceeding  in  Attachment — Statute — Affidavit — 
Certiorari —  Costs. 

In  a  proceeding  by  attachment,  under  the  Act  to 
Abolish  Imprisonment  and  to  Punish  Fraudulent 
Debtors,  the  plaintiff  must  state  in  his  affidavit  the 
origin  of  his  demand,  that  is,  whether  founded  upon 
contract  or  upon  judgment;  and  must  also  state 
the  facts  and  circumstances  upon  which  the  applica- 
tion is  made,  as  that  the  defendant  had  declared  his 
Intention  to  remove  his  property,  etc.,  or  had  as- 
signed it  without  consideration,  or  secreted  It,  or 
any  other  circumstance  indicating  fraud ;  the  mere 
belief  of  the  plaintiff  is  not  sufficient. 

Where  a  certiorari  issues  to  a  justice  direct  from 
this  court,  the  plaintiff,  although  successf  ul^does 
not  recover  costs. 

Citations— Sess.  Laws,  404,  sees.  34, 351;  2  R.  S.,  230. 

ERROR  by  certiorari  from  this  court  to  a 
justice  of  the  peace.  Luce  commenced  a 
suit  by  attachment,  under  the  "Act  to  Abolish 
Imprisonment  for  Debt  and  to  Punish  Fraudu- 
lent Debtors."  Sess.  L.,  1831,  p.  404,  sees.  34, 
35.  The  attachment  was  served.  On  the  day  to 
which  the  trial  of  the  cause  was  adjourned, the 
defendant  appeared  and  objected  to  further  pro- 
ceedings, on  the  ground  of  the  insufficiency  of 
the  plaintiff's  affidavit,  which  it  was  alleged  was 
made  in  reference  to  theAct  to  Abolishlmprison- 
ment,  etc. ,  and  the  attachment  was  issued  un- 
der the  old  law.  The  objections  were  overruled, 
and  the  justice  proceeded  to  hear  the  proofs  of 
the  plaintiff,  and  rendered  judgment  against 
the  defendant  for  $30.82  damages  and  costs  of 
suit.  The  substance  of  the  affidavit  is  set  forth 
in  the  opinion  delivered  by  the  Chief  Juatice. 
The  defendant  sued  out  a  certiorari  from  this 
court. 

Mr.  O.  Robinson,  for  plaintiff  in  error. 

Mr.  A.  P.  Grant,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  this  case  is,  whether  the  affidavit 
was  sufficient  to  authorize  the  issuing  an  at- 
tachment. 

It  is  admitted  that  the  proceeding  was  under 
the  Act  of  1831.  Sess.  L.,  p.  404,  sees.  34,  35. 
By  the  34th  section  of  that  Act,  it  is  enacted 
that  suits  may  be  commenced  before  justices, 
238*]  *by  attachment,  upon  contract,  express 
or  implied,  or  upon  any  judgment  for  $50  or 
less,  "  whenever  it  shall  satisfactorily  appear 
to  such  justice  that  the  defendant  is  about  to 
remove  from  the  county  any  of  his  property, 
with  intent  to  defraud  his  creditors,  or  has  as- 
signed, disposed  of,  secreted,  or  is  about  to  as- 
sign, dispose  of  or  secrete  any  of  his  property 
with  like  intent,  whether  such  defendant  be  a 
resident  of  this  State  or  not."  The  35th  section 
declares,  that  before  an  attachment  shall  issue 
in  such  case,  or  in  cases  provided  for  in  the 
Revised  Statutes,  2  R.  S.,  230,  "the  plaintiff 
shall,  by  his  own  affidavit,  or  that  of  some 
other  person  or  persons,  prove  to  the  satisfac- 
tion of  the  justice  the  facts  and  circumstances 
to  entitle  him  to  the  same,  and  that  he  has 
such  a  claim  as  is  specified  in  the  last  preced- 
ing section  against  the  defendant,  over  and 
above  all  discounts  which  the  defendant  may 
have  against  him,  specifying  as  near  as  may  be 
the  amount  of  such  claim  or  the  balance  there- 
of." The  affidavit  upon  which  the  attachment 
in  this  case  issued  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum,  as 
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near  as  the  deponent  could  estimate  the  same, 
of  $30.45,  over  and  and  above  all  discounts, 
and  that  deponent  believed  "  that  said  J.  S.  is 
about  to  remove  or  has  removed  from  said 
county  his  property,  with  intent  to  defraud  hi& 
creditors,  or  has  assigned,  disposed  of,  se- 
creted, or  is  about  to  assign,  dispose  of  or  se- 
crete his  property  with  the  like  intent." 

By  the  35th  section,  the  plaintiff  was  bound 
to  prove  to  the  satisfaction  of  the  justice  the 
facts  and  circumstances  which  entitled  him  ta 
the  attachment.  Those  facts  and  circumstances 
are:  1.  That  the  plaintiff  has  such  demand  as 
the  statute  describes;  and  2.  That  the  defend- 
ant is  about  to  remove  his  property,  or  has  as- 
signed, disposed  of  or  secreted  it,  or  is  about 
to  do  so,  with  intent  to  defraud  his  creditors. 
The  affidavit  is  defective  as  to  the  origin  of  the 
demand;  it  should  state  that  it  was  upon  con- 
tract or  upon  judgment.  It  is  also  defective 
in  omitting  to  state  the  facts  and  circumstances 
from  which  the  plaintiff  draws  the  conclusion 
that  the  defendant  is  about  to  do  the  acts  which 
he  specifies.  The  plaintiff's  own  belief  is  neither 
a  fact  nor  circumstance  upon  which  the  justice 
can  exercise  his  judgment.  It  is  not  sufficient 
that  the  plaintiff  is  satisfied  *of  the  un-  [*239 
lawful  acts  or  intentions  of  the  defendant.  The 
justice  must  be  satisfied,  and  he  must  be  so 
satisfied  from  proof  of  facts  and  circumstances; 
not  the  belief  of  any  one.  Facts  must  be  shown 
to  the  jusfice  which  shall  leave  no  reasonable 
doubt  on  his  mind  that  the  defendant  has  com- 
mitted, or  is  about  to  commit  the  fraudulent 
acts  mentioned  in  the  statute — for  instance,  had 
the  affidavit  stated  positively  that  the  defend- 
ant had  declared  his  intention  to  remove  his 
property  to  avoid  the  payment  of  his  debts;  or 
that  he  had  assigned  or  secreted  his  property, 
being  indebted  at  the  time,  and  setting  forth 
the  circumstances,  such  as  want  of  considera- 
tion for  an  assignment,  or  any  other  circum- 
stance which  usually  indicates  fraud ;  such  -an 
affidavit  would  be  proof  upon  which  the  jus- 
tice could  act  judicially,  and  draw  his  own 
conclusion,  whether  the  defendant  had  done 
the  acts,  or  was  about  to  do  them,  which  would 
authorize  the  issuing  an  attachment.  It  is  ar- 
gued that  it  is  enough  if  the  justice  is  satisfied. 
I  answer,  he  must  be  satisfied  judicially,  and 
has  no  right  to  be  satisfied,  unless  upon  legal 
proof — proof  of  facts  and  circumstances,  not 
belief  alone.  The  judgment  must  be  reversed; 
but  as  this  is  a  certiorari  direct  from  this  court 
to  the  justice,  there  are  no  costs. 

Judgment  reversed. 

Cited  in— 16  Wend.,  565 ;  18  Wend.,  615 ;  20  Wend., 
79,  146;  21  Wend.,  673:  5  Hill,  611:  5  Denio.  353:  54 
N.  Y..  374 :  14  Hun,  175 :  30  Hun,  572 ;  1  Barb.,  555 ;  5 
Barb.,  578 ;  7  Barb.,  190,  255,  061 ;  15  Barb.,  295 ;  16 
Barb.,  369 ;  17  Barb.,  183 ;  35  Barb.,  632 ;  5  How.  Pr., 
46 ;  13  How.  Pr.,  355 ;  15  How.  Pr.,  51 :  17  How.  Pr., 
560 ;  23  How.  Pr.,  218 ;  59  How.  Pr.,  453 ;  5  Abb.  Pr., 
165;  6  Abb.  Pr.,  35;  9  Abb.  Pr.,  197;  2  Hilt.,  567;  2 
Daly,  413 ;  2  Co.  R.,  93 :  3  Co.  R.,  75 ;  39  Mich.,  774. 


MACHIN  v.  GEORTNER. 

Trespass — Mitigation  of  Damages — Evidence  of 
Possession. 

In  trespass  quare  clausum  fregit,  the  defendant 
may,  in  mitigation  of  damages,  prove  that  the  tres- 
pass was  not  willful  and  malicious ;  and  in  this  case 
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it  was  held,  that  he  might  show  that  he  entered  to 
survey  off  a  certain  portion  of  the  premises  sold 
for  quitrents. 

Proof  that  the  premises  were  used  as  a  wood  lot. 
for  the  purposes  of  fuel  and  fencing,  is  sufficient 
evidence  of  actual  possession  to  sustain  an  action 
for  trespass. 

Citation— 9  Wend.,  65. 

TERROR  from  the  Montgomery  C.  P.  Geort 
-C^  ner  sued  Machin  in  a  justice's  court,  and 
declared  against  him  in  trespass  quare  dausum 
fregit  for  entering  upon  his  premises,  and  cut- 
ting, damaging  and  destroying  timber  and 
bushes,  standing  and  growing  thereon.  The 
24O*]  defendant  pleaded  the  *general  issue, 
and  gave  notice  that  he  would  prove  that  he 
entered  as  a  surveyor,  to  ascertain  the  bound- 
aries of  land  sold  for  non  payment  of  quitrent. 
The  cause  was  tried  by  a  jury,  who  found  a 
verdict  for  the  plaintiff  for  $45  damages;  on 
which  the  justice  rendered  judgment.  The  de- 
fendant appealed  to  the  Montgomery  C.  P. ; 
and  on  the  trial  in  that  court,  the  plaintiff 
proved  that  the  land  on  which  the  defendant 
entered  had  been  used  as  a  wood  lot  to  the 
farm  on  which  the  plaintiff  resided  for  about 
20  years,  where  he  and  his  father,  under  whom 
he  claimed,  had  during  all  that  time  cut  their 
firewood  and  rail-timber,  and  had  also  cut  saw- 
logs  and  made  maple  sugar  thereon.  It  ap- 
peared that  the  lot  was  not  fenced,  nor  was 
there  any  clearing  upon  it.  but  it  was  the  only 
wood  lot  which  the  plaintiff  had.  He  proved 
that  the  defendant,  with  several  other  persons, 
entered  upon  this  lot,  and  measured  off  about 
16  acres  of  his  best  timber  land,  and  marked  a 
line  through  his  woods,  marking  and  cutting 
about  20  trees,  which  were  worth  from  $5  to 
$10  a  piece.  The  defendant  said  he  intended 
to  take  16  acres  of  the  plaintiffs  wood  lot  for 
c^uitrent.  Several  witnesses  testified  that  the 
line  run  by  the  defendant  was  nigh  several  dis- 
puted lines,  that  the  trees  marked  would  all 
have  to  be  cut  away  to  avoid  future  difficulty, 
and  that  cutting  them  down  would  open  the 
woods,  so  that  much  other  timber  would  be 
destroyed;  they  estimated  the  plaintiff's  dam- 
ages at  a  sum  exceeding  $50.  The  plaintiff 
rested.  The  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  failed  to 
prove  himself  in  the  actual  possession  of  the 
locus  in  quo.  The  court  refused  the  nonsuit. 
The  defendant  then  offered  in  evidence  a  deed 
from  The  People  to  Jesse  Buel  for  the  land  in 
question,  and  a  power  of  attorney  from  Buel 
to  the  defendant  to  enter  thereon.  The  plaint- 
iff objected,  that  under  the  plea  of  the  general 
issue,  the  defendant  could  not^show  title,  and 
the  court  excluded  the  evidence.  The  defend- 
ant then  offered  the  same  evidence  in  mitiga- 
tion of  damages.  The  plaintiff  objected,  and 
the  court  sustained  the  objection.  The  jury, 
under  the  charge  of  the  court,  found  a  verdict 
for  the  plaintiff,  with  $60  damages.  The  de- 
241*]  fendant  having  excepted  *to  the  decis- 
ions of  the  court,  and  procured  a  bill  of  excep- 
tions to  be  sealed,  sued  out  a  writ  of  error. 

Messrs.  D.  Eacker  and  C.  McVean,  for 
plaintiff  in  error. 

Mr.  D.  F.  Sacia,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  plaint- 
iff in  error  contends  that  the  plaintiff  below 
failed:  1.  To  show  himself  in  the  actual  pos- 
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session  of  the  locus  in  quo  ;  and  as  he  exhibited 
no  paper  title,  he  was  not  entitled  to  recover; 
and  2.  That  the  court  erred  in  rejecting  the 
evidence  which  he  offered  in  mitigation  of 


The  evidence  was  abundantly  sufficient  to 
establish  the  plaintiff's  actual  possession  of  the 
premises  in  question.  It  was  shown  that  the 
lot  on  which  the  trespass  was  committed,  had 
been  used  as  the  wood  lot  to  the  farm  on  which 
the  plaintiff  lived,  for  about  20  years;  that 
during  all  that  time,  the  plaintiff,  and  his  fa- 
ther under  whom  he  claimed  title,  had  cut 
their  firewood,  saw-logs  and  rail-timber  on  the 
lot,  and  had  also  made  maple  sugar  thereon, 
and  had  a  house  thereon  for  that  purpose;  that 
it  was  the  only  wood  lot  the  plaintiff  had,  and 
had  been  usecl  as  such  for  20  years;  that  it  was 
not  fenced,  nor  was  there  any  clearing  upon 
it.  The  precise  dimensions  or  contents  of  the 
lot  are  not  given;  but  it  is  fairly  to  be  inferred, 
from  the  evidence,  that  it  was  not  larger  than 
was  required  for  the  purposes  of  fuel,  fencing, 
etc.,  for  the  farm  to  which  it  was  attached. 
The  plaintiff  had  all  the  possession  which  can 
be  had  of  a  wood  lot,  reserved  and  used  exclu- 
sively for  fuel,  fencing,  etc.  A  constant  and 
uninterrupted  use  for  those  purposes  is,  un- 
doubtedly, sufficient  to  constitute  an  actual 
possession,  and  to  enable  the  plaintiff  to  main- 
tain trespass  for  any  encroachment  upon  it. 

The  trespass  in  this  case  consisted  in  an  en- 
try upon  the  wood  lot  by  the  defendant  as  a 
surveyor,  with  several  other  persons  as  his  as- 
sistants, and  measuring  off  about  16  acres  of 
it,  alleged  to  have  been  sold  to  Jesse  Buel  for 
quitrent.  The  defendant  offered  in  evidence 
a  deed  from  The  People  to  Buel  *for  [*242 
the  land  in  question,  and  a  power  of  attorney 
from  Buel  to  him  to  enter  upon  the  same.  This 
evidence  was  rejected,  on  the  ground  that  the 
defendant  had  not  pleaded  title  in  the  court 
below,  and  could  not,  therefore,  avail  himself 
of  it  in  the  Court  of  C.  P.  The  defendant  then 
offered  the  same  evidence  in  mitigation  of  dam- 
ages, which  was  also  rejected.  The  court 
were,  undoubtedly,  right  in  excluding  the  evi- 
dence of  title,  by  way  of  justification — this  pre- 
cise point  was  adjudged  in  Dewey  v.  Bordwell, 
9  Wend.,  65;  but  I  am  inclined  to  think  the 
evidence  was  admissible  in  mitigation  of  dam- 
ages, and  should  have  been  received  for  that 
purpose.  It  tended  to  show  that  the  trespass 
was  not  willful  and  malicious;  that  the  de- 
fendant entered  under  an  honest  though  mis- 
taken belief  that  his  entry  was  lawful.  His 
notice,  accompanying  the  general  issue,  before 
the  justice,  apprised  the  plaintiff  that  he  would 
prove  that  he  entered  as  a  surveyor,  to  ascer- 
tain the  boundaries  of  land  sold  for  quitrent. 
The  evidence  therefore  did  not  take  the  plaint- 
iff by  surprise,  and  it  was  calculated  to  haye  a 
decided  effect  with  the  jury  upon  the  question 
of  damages.  It  is  true  that  several  witnesses 
are  said  to  have  sworn  that  the  plaintiff's  dam- 
ages were  over  $50,  but  the  reasons  assigned 
for  that  opinion  strike  me  as  very  unsatisfac- 
tory at  least,  if  not  absurd.  I  think,  therefore, 
the  judgment  should  be  reversed,  and  a  venire  de 
novo  issued  by  the  Montgomery  C.  P.;  costs  to 
abide  tl]ue  event. 

Cited  in-71  N.  Y.,  383 ;  82  N.  Y.,  313 ;  2  Lans.,  196 ; 
45  How.  Pr.,  53. 
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243*]  *STEUBEN  COUNTY  BANK 

v. 

NATHAN  STEPHENS,  JR.,  ALANSON 
STEPHENS  AND  BENJAMIN  STEPHENS. 

Action  against  Maker  and  Indorser  of  Note — 
Pleading — Evidence — Practice. 

Where  a  plaintiff  includes  the  maker  and  indorser 
of  a  note  in  one  action,  and  declares  pursuant  to 
the  statute  on  the  money  counts,  he  cannot  grive  the 
note  in  evidence  under  such  counte.unless  he  proves 
upon  the  trial  that  a  copy  of  the  note  was  served 
with  the  declaration. 

It  is,  however,  too  late  to  make  the  objection  of 
want  of  such  proof,  after  evidence  of  the  signatures 
of  the  parties,  protest,  and  notice  of  non-payment. 

A  plaintiff  in  such  case  is  not  limited  in  his  decla- 
ration to  the  money  counts ;  other  counts  may  be 
inserted. 

Citations— Act,  April  25,  1833,  Sess.,  Laws,  489, 
sees.,  1,3. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Steuben  Circuit  in  Nov.,  1833,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 

The  declaration  contained  counts  for  goods 
sold  and  delivered,  for  work,  labor  and  serv- 
ices, for  money  lent,  paid  and  had  and  received, 
and  on  an  account  stated — and  at  the  foot  of 
the  declaration,  after  the  words,  "and  there- 
fore they  bring  suit,  etc.,"  followed  these 
words:  "This  suit  is  brought  to  recover  the 
amount  due  on  a  note,  of  which  the  following 
is  a  copy, viz. :  'Bath,  Feburary  20,1833.  Ninety 
days  after  date,  I  promise  to  pay  to  the  order 
of  Alanson  C.  Stephens  fifteen  hundred  and 
thirty  two  dollars.at  the  Steuben  County  Bank, 
for  value  received.'  (Signed)  'Nathan  Stephens, 
Jr.'  Upon  the  back  of  said  note  are  the  follow- 
ing indorsements,  viz. :  '  Alanson  C.  Stephens 
-Benjamin  Stephens'."  The  defendants  pleaded 
non  assumpsit.  On  the  trial  of  the  cause,  the 
plaintiffs  produced  the  note  above  described, 
and  proved  the  signatures  of  the  maker  and 
indprsers,  demand  of  payment,  protest  and 
notice  to  the  indorsers,  and  rested.  The  coun- 
sel for  the  defendants  objected  that  the  plain- 
tiffs were  not  entitled  to  recover:  1.  Because 
the  declaration  contained  counts  other  than 
the  money  counts;  and  2.  Because  the  plain- 
tiffs had  failed  to  show  that  a  copy  of  the  note 
had  been  served  upon  each  of  the  defendants, 
together  with  the  declaration.  The  objections 
were  overruled,  and  the  jury,  under  the  charge 
of  the  judge,  found  a  verdict  for  the  plaintiffs 
for  the  amount  of  the  note  and  interest.  The 
•defendants  move  for  a  new  trial. 
244*]  *Mr.  W.  Woods,  for  the  defend- 
ants. 

Mr.  S.  Stevens,  for  the  plaintiffs. 

By  the  Court,  Savage,  Ch.  ,T.  This  case 
presents  two  points.  First.  Whether,  when 
the  plaintiff  intends  to  recover  against  the 
maker  and  indorser  of  a  promissory  note  in  the 
same  suit,  he  can  insert  any  count  in  his  dec- 
laration except  the  money  counts.  Second. 
Whether  he  must  prove  upon  the  trial  the 
service  of  a  copy  of  the  note  with  the  declara- 
tion. This  suit  against  the  maker  and  in- 
dorsers of  a  promissorv  note  is  authorized  by 
the  Act  of  Apr.,  25,  1832.  Sess.  L.  of  1832, 
p.  489.  The  1st  section  is  as  follows:  "  It 
shall  be  lawful  for  the  holder  of  any  bill  of  ex- 
change or  promissory  note  hereafter  to  be 
raade.instead  of  bringing  separate  suits  against 
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the  drawers,  makers,  indorsers  and  acceptors 
of  such  bill  or  note,  to  include  all  or  any  of 
the  said  parties  to  the  bill  or  note  in  one  ac- 
tion, and  to  proceed  to  judgment  and  execu- 
tion in  the  same  manner  as  though  all  the  de- 
fendants were  joint  contractors. "  '  'The  plaint- 
iff in  any  such  action,  and  in  all  other  ac- 
tions on  bills  of  exchange  or  promissory  notes, 
may  declare  upon  the  money  counts  alone;  and 
any  such  bill  or  note  may  be  given  in  evidence 
under  the  money  counts  in  all  cases,  where  a 
copy  of  the  bill  or  note  shall  have  been  served 
with  the  declaration."  Ibid. ,  sec.  3.  The  9th 
section  provides  that  the  holder  of  a  bill  or 
note  may  still  prosecute  upon  the  note  or  bill 
as  heretofore,  and  the  10th  provides  for  the 
assessment  of  damages  by  the  clerk,  where  a 
copy  of  the  note  shall  be  filed  with  the  decla- 
ration on  the  money  counts. 

As  to  the  first  question,  there  is  nothing  in 
the  statute  prohibiting  the  insertion  of  other 
counts  in  the  declaration  besides  the  money 
counts;  but  in  a  case  like  the  present,  brought 
by  a  bank,  there  seems  to  be  no  object  in  in- 
cluding any  other  counts,  but  the  accumula- 
tion of  costs  and,  therefore,  all  but  the  money 
counts  should  be  stricken  out  upon  taxation. 
It  has  been  decided  by  the  court  in  an  ordi- 
nary action  between  payee  and  maker,  that  a 
count  on  the  note  itself  was  properly  joined 
with  the  money  counts;  and  I  think  it  was  also 
said,  that  the  statute  does  not  take  away  any 
right  which  parties  *previously  had;  so  [*245 
that  a  plaintiff  may  now  declare  upon  a  note 
and  give  it  in  evidence  as  he  might  before  the 
statute;  and  where  that  might  be  done  before 
the  statute,  no  copy  need  be  served.  The 
present,  however,  is  a  case  in  which,  without 
the  statute,  no  recovery  could  be  had.  The 
plaintiffs  are  bound  to  bring  themselves  within 
the  statute,  or  they  must  fail.  Not  having 
shown  a  joint  cause  of  action  against  the  de- 
fendants, the  plaintiffs  can  recover  on  the 
money  counts  alone,  and  the  note  may  be  given 
in  evidence  under  the  money  counts,  provided 
a  copy  shall  have  been  served  with  the  declara- 
tion. This  is  a  case  in  which  the  plaintiffs 
could  not  give  such  evidence  at  common  law; 
they  must,  therefore,  avail  themselves  of  the 
benefits  of  the  statute,  by  a  compliance  with 
its  terms.  No  such  evidence  was  given  in 
this  case;  and  the  only  question  is,  whether  the 
objection  of  the  defendants  did  not  come  too 
late.  It  was  not  raised  until  after  the  note 
had  been  read  in  evidence  without  objection, 
and  the  plaintiffs  had  rested  their  cause.  It 
seems  to  me  the  proper  time  to  make  the  ob- 
jection, is  before  the  note  is  received  in  evi- 
dence. The  statute  declares  that  such  note 
may  be  given  in  evidence  under  the  money 
counts,  where  a  copy  shall  have  been  served; 
implying,  negatively,  that  such  note  shall  not 
be  given  in  evidence,  unless  a  copy  shall  have 
been  served  with  the  declaration;  but  if  the 
defendant  makes  no  objection,  the  court  will 
not  refuse  to  receive  the  evidence.  The  fact 
that  no  objection  is  made,  is  a  tacit  admission 
that  the  copy  had  been  served  according  to  the 
statute.  At  all  events,  the  objection  coming 
after  the  evidence  was  received,  can  only  be 
considered  technical,  and  may  be  fairly  met 
by  a  technical  answer.  If  the  objection  had 
been  made  in  time,  it  seems  to  me  to  be  a  good 
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one.  It  is  only  upon  this  condition  that  the 
plaintiffs  can  recover  in  this  form  of  action.  If 
they  do  not  choose  to  comply  with  the  con- 
dition, they  may  resort  to  separate  actions  as 
before  the  statute  was  passed. 
New  trial  denied. 

Distinguished— 19  Wend.,  115. 

Cited  in— 23  Wend.,  409. 


246*]  *LARSON  &  SANDERS  «.  W YMAN. 

Statute  of  Frauds— Collateral  Promise  to  An- 
swer for  Debt,  etc.,  of  Another  must  be  in  Writ- 
ing. 
All  collateral  promises  for  the  debt,  default  or 

miscarriage  of  others  must  be  in  writing  expressing 

the  consideration. 
Where  an  individual  urged  the  completion  of  a 

job  of  work  previously  undertaken,  promising  to  be 

responsible  for  the  work  done,  it  was  held  that  the 

promise  was  collateral,  and  not  being  in  writing 

could  not  be  enforced  by  action. 
Citations— 2  R.  S.  135,  sec.  2,  sub.,  2;8  Johns.,  39. 

MOTION  to  set  aside  report  of  referees.  This 
was  an  action  of  assumpsit  for  work  and 
labor  and  materials  found  in  repairing  a  canal- 
boat.  Wyman,  the  defendant,  sold  the  boat 
to  one  Rector,  who  employed  the  plaintiffs 
(boat  builders)  to  repair  the  same.  According 
to  the  plaintiffs'  witnesses,  a  few  days  after  the 
repairs  had  been  commenced,  Wyman  told  the 
plaintiffs  that  he  wanted  the  boat  done  as  soon 
as  possible,  and  he  would  be  responsible  for 
the  pay.  Wyman  gave  Rector  a  letter  of  credit 
on  one  M'Collum,  requesting  him  to  accept 
Rector's  orders  in  favor  of  the  plaintiffs  to  the 
amount  of  $200.  The  agreement  for  the  re- 
pairs was  made  about  Mar.  1,  1833.  Apr.  28 
the  repairs  were  completed.  The  plaintiffs 
presented  to  Rector  their  bill  for  the  repairs, 
amounting  to  $800,  crediting  $400,  and  asked 
him  to  give  his  note  with  M'Collum's  indorse- 
ment for  the  balance.  Rector  said  the  bill  was 
too  high,  and  that  he  would  look  it  over  at 
some  other  day.  The  plaintiffs  threatened  to 
detain  the  boat,  and  he  told  them  they  might 
do  so;  but  they  concluded  to  let  him  take  the 
boat,  and  he  accordingly  took  it  from  the  yard 
of  the  plaintiffs.  In  June  the  plaintiffs  again 
presented  their  bill  to  him,and  on  his  refusing 
to  pay,  unless  a  deduction  was  made,  said  they 
would  sue  the  defendant.  In  August  they  ad- 
mitted that  they  repaired  the  boat  for  Rector. 
Evidence  as  to  the  value  of  the  work  and  ma- 
terials was  adduced.  The  referees  made  a  re- 
port in  favor  of  the  plaintiffs  for  $306.44.  The 
defendant  moved  to  set  aside  the  report. 

Mr.  I.  L.  Wendell,  for  the  defendant. 

Mr.  A.  Taber.  for  the  plaintiffs. 

247*]  *By  the  Court,  Savage,  Ch.  J. 
Whether  the  promise  was  made  or  not,  was  a 
question  of  credibility  of  witnesses,  and  was 
probably  properly  decided  by  the  referees; 
but  whether  the  promise  being  by  parol  was 
valid,  is  a  question  of  law  which  must  be  de- 
termined according  to  established  principles. 
By  the  Revised  Statutes,  every  special  promise 
to  answer  for  the  debt,  default  or  miscarriage 
of  another  person,  shall  be  void  unless  in 
writing  expressing  the  consideration,  and  sub- 
scribed by  the  person  to  be  charged.  2  R.  S., 
135,  sec.  2,  sub.  2.  This  does  not  differ  from 
the  old  Statute  of  Frauds  only  in  so  far  as  the 
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consideration  is  required  to  be  expressed  in 
the  written  agreement,  which  was  required  by 
the  construction  put  by  courts  upon  that  stat- 
ute. The  law  on  this  subject  is  not  altered. 

The  only  question  is,  whether  this  promise 
was  collateral  or  an  original  undertaking.  It 
was  clearly  not  an  original  undertaking.  The 
labor  was  not  commenced  upon  the  credit  of 
this  promise;  for  both  the  plaintiffs'  witnesses 
say  that  the  promise  was  made  several  days  after 
the  repairs  had  been  begun  upon  the  boat. 
Rector  swears  (and  in  this  he  is  not  contradict- 
ed) that  he  made  the  contract  himself  with  the 
plaintiff,  Sanders,  and  he  made  the  necessary 
advances;  and  no  claim  was  made  or  present- 
ed to  the  defendant,  until  the  plaintiffs  and 
Rector  had  failed  to  agree  about  the  amount 
of  compensation  for  the  repairs.  When  the 
plaintiffs  presented  their  bill,  they  wanted  a 
note  from  Rector  indorsed  by  M'Collum.  In 
all  this  the  plaintiffs  have  treated  Rector,  and 
not  the  defendant,  as  the  principal  debtor. 
This  fact  is  abundantly  shown  by  all  the  cir- 
cumstances of  the  case,  and  expressly  by  the 
testimony  of  D.  Wyman,  to  whom  the  plaint- 
iff, Sanders,  admitted  that  the  boat  was  re- 
paired for  Rector.  Rector  being  the  principal 
debtor,  and  the  repairs  being  made  upon  his. 
credit,  the  promise  of  the  defendant  was  mere- 
ly collateral.  All  collateral  promises  must  be 
in  writing,  and  must  express  the  considera- 
tion. The  case  of  Leonard  v.  Vredenburgh, 
8  Johns.,  39,  contains  the  correct  classification 
of  such  promises.  The  first  class  contains, 
those  cases  where  the  promise  or  guaranty  is 
made  at  the  same  time,  and  becomes  an  essen- 
tial ground  of  the  credit  given  to  the  principal 
debtor.  The  second  class  contains  those  cases 
in  which  the  promise  is  subsequent  to  the  orig- 
inal debt,  *and  was  no  part  of  the  in-  [*248- 
ducement  to  it,  though  the  subsisting  liability 
is  the  ground  of  the  promise.  In  both  these 
cases  the  promise,  to  be  valid,  must  be  in  writ- 
ing, and  the  consideration  must  be  in  writing. 
There  is  this  difference:  in  the  first  class  there 
need  be  no  consideration  but  that  moving  be- 
tween the  original  debtor  and  creditor;  in  the 
second,  there  must  be  some  further  considera- 
tion. If  the  promise  in  question  belongs  to 
either  of  these  classes,  then  it  is  void  because 
it  was  not  in  writing.  From  the  testimony, 
the  promise  of  the  defendant  would  belong  to 
the  second  class,  if  in  writing  and  expressing 
a  proper  consideration. 

It  seems  to  me  that  the  whole  case  negatives 
the  idea  that  the  promise  by  the  defendant  was 
an  original  undertaking.  There  was  no  bene- 
fit to  accrue  to  the  defendant,  nor  was  there 
harm  to  the  plaintiffs,  for  they  had  already 
commenced  the  repairs  upon  Rector's  contract, 
and  upon  his  credit.  Nor  is  there  any  equi- 
table consideration  in  favor  of  the  plaintiffs' 
recovering  in  this  suit.  They  had  a  lien  upon 
the  boat  for  the  repairs.  Of  this  they  were 
aware,  and  actually  detained  the  boat  at  first, 
by  virtue  of  that  lien,  but  finally  gave  it  up  to 
Rector.  To  Rector,  therefore,  should  they  look 
for  payment. 

Report  of  referees  set  aside  ;  costs  to  abide  the 
event. 

Cited'in— 14  Hun,  238 ;  14  Barb.,  572 ;  34  Barb.,  102  i 
Bdm.,  103 ;  2  Bos.,  226 :  36  Super.,  343 ;  41  Super.,  431 : 
4  Daly,  135 ;  7  Daly,  352 ;  Olcott,  153 ;  2  McLean,  107. 
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NORTHRUP  v.  FOOT. 

Action  for  Deceit— Sale  on  Sunday. 

In  an  action  for  deceit  in  the  sale  of  a  horse.where 
the  sale  took  place  in  the  State  of  Conn,  on  a  Sun- 
day, it  was  held  that,  as  by  the  law  of  Conn.,  all 
secular  business  on  Sunday  is  prohibited,  the  action 
could  not  be  sustained,  either  as  founded  on  the  de- 
ceit or  upon  the  contract  of  sale. 

Citations— 1  Root,  474 :  2  Conn.,  548 ;  10  Mass.,  318, 
n  •  4  Bing.,  88  ;  Swift,  System,  367 ;  5  Barn.  &  C.,  406 ; 
12  Com.  L.  R.,  261 ;  4  Cow.,  510,  n.  a ;  2  Kent,  Com., 

458. 

ERROR  from  the  Dutchess  C.  P.  Foot  sued 
Northrup  for  deceit  in  the  sale  of  a  horse, 
and  declared  on  a  warranty.  The  defendant 
pleaded  -non.  cul.  and  the  Statute  of  Limita- 
tions. To  the  latter  plea  there  was  a  replica- 
tion. The  sale  took  place  in  the  State  of  Conn, 
on  a  Sunday.  The  defendant  produced  an  ex- 
emplification of  a  statute  of  that  State,  re-en- 
acted in  1821,  entitled  "  An  Act  for  the  Due 
249*]  Observation  *of  the  Sabbath  or  Lord's 
Day  ;  whereby,  among  other  things,  it  is  en- 
acted that  no  person  or  persons  shall  do  any 
secular  business  on  the  Lord's  day,  under  a 
penalty  not  exceeding  $4.  A  counsel  at  law, 
residing  in  Conn.,  also  testified  that  by  the 
common  law  of  Conn,  all  contracts  made  on 
Sunday  were  utterly  void,  and  that  no  action 
at  law  would  lie  upon  any  contract  made  on 
that  day.  The  C.  P.,  among  other  things, 
charged  the  jury  that  the  statute  law  and  com- 
mon law  of  Conn. ,  as  proved  on  the  trial,  were 
not  sufficient  to  bar  the  plaintiff  of  his  action ; 
to  which  charge  the  defendant  excepted.  The 
jury  found  a  verdict  for  the  plaintiff,on  which 
judgment  was  entered.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  E.  M.  Swift,  for  plaintiff  in  error. 

Mr.  H.  B.  Cowles,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  This  action  can- 
not be  sustained,  for  the  reason  that  the  con- 
tract out  of  which  it  arises  is  utterly  void  at 
the  place  where  it  was  entered  into.  1  Root, 
474;  2  Conn.,  548;  10  Mass.,  318,  n.  It  is  in 
proof  that,  according  to  the  unwritten  or  com- 
mon law  of  Conn. ,  all  contracts  entered  into 
on  Sunday  are  void;  and  if  we  were  to  follow 
the  position  of  the  counsel  for  the  defendant 
in  error,  and  interpret  for  ourselves  the  statute 
of  that  State  for  the  observance  of  the  Sabbath 
day,  we  should,  with  out  hesitation,  concur  with 
the  construction  there  given  to  it ;  i.  e.,  that 
the  contract  is  void  within  its  provisions.  It 
is  a  remedial  statute,  and  should  be  liberally 
construed.  Some  of  the  English  judges  at  thi 
day  regret  the  limited  construction  given  to 
their  statute.  4  Bing.,  88.  The  Conn.  Act  is 
broader  than  that  of  this  State.  It  provide; 
"that  no  person  or  persons  shall  do  any  secu- 
lar business,  work  or  labor,  "  etc.;  ours  "that 
there  shall  be  no  traveling,  servile  laboring,  or 
working,"  etc.  Independently,  and  in  support 
of  the  testimony  of  the  witness  learned  in  the 
law  of  Conn.,  we  know,  from  the  reports  of  the 
decisions  there,  that  the  law  is  as  contended 
25O*]  *for  by  the  plaintiff  in  error.  1  Root, 
474  ;  2  Conn.,  548  ;  Swift,  System,  367.  The 
qualification,  "  of  ordinary  calling,  "  that  has 
chiefly  influenced  the  decisions  in  England,  is 
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not  contained  in  either  of  the  above  statutes  ; 
but  our  statute,  in  terms,  seems  to  be  confined 
to  servile  laboring  or  working.  The  case  of 
Funnel  v.  Rider,  5  Barn.  &  C.,  406  ;  12  Com. 
L.  R.,  261,  was  an  action  by  a  horse  dealer, 
upon  a  warranty  in  a  sale.  The  defense  set  up 
that  the  sale  was  made  on  Sunday,  and  the 
contract,  therefore,  void,  was  sustained  by  the 
court.  The  purchase  of  the  horse  in  that  case 
came  within  the  term  "ordinary  calling"  of 
the  plaintiff. 

Whether  the  action  in  the  case  under  consid- 
eration is  to  be  viewed  as  resting  in  deceit,  or 
upon  the  contract,  cannot  vary  the  rule  of  law 
in  respect  to  it.  In  either  case  it  cannot  be  sus- 
tained without  the  aid  of  the  primary  or  princi- 
pal contract.  Strike  that  out,  and  there  is  neither 
fraud  nor  warranty  left.  They  are  incidental 
to  the  contract  of  sale,  and  depend  upon  it. 

There  can  be  no  doubt  the  lex  loci  contractus 
is  to  govern.  It  is  the  ordinary  case  of  that 
description  of  contracts,  and  must  be  valid 
where  made,  to  be  enforced  here.  4  Cow.,  510, 
n.  a;  2  Kent,  Com.,  458. 

Cited  in-24  N.  Y.,  355,  356 ;  58  N.  Y.,  135 :  17  Am. 
Rep..  226 :  19  Barb.,  582 ;  44  Barb.,  624 ;  1  Sheld.,  502 ; 
9  Minn.,  199. 


WETMORE  ET  AL.  v.  TRACY. 

Individual*  may  Abate  Public  Nuisances — Stat- 
ute Authorizing  Removal  of  Fences  by  Commis- 
sioners of  Highways — Cumulative  Remedies. 

Public  nuisances  may  be  abated  by  the  mere  act 
of  individuals. 

The  statute  authorizing  Commissioners  of  High- 
ways to  order  the  removal  of  fences  by  the  erection 
of  which,  highways  have  been  encroached  upon, 
does  not  abrogate  the  common  law  remedy  of  abate- 
ment of  nuisance  by  the  mere  act  of  individuals,  or 
abolish  the  proceeding  by  indictment ;  the  remedy 
given  by  the  statute  is  cumulative. 

The  object  of  the  statute  seems  to  have  been  to 
provide  a  remedy  in  doubtful  or  questionable  cases. 

Citations-1  R.  S..  521,  sees.  102,109;  2  Burr.,  803, 
805,  838 ;  2  Hawk.,  301,  302;  408,  sees.  61,  62;  7  Wend., 
280  ;  5  Cow..  168;  2  Cai.,  169;  2  Inst.,  200;  6  Bac.,  tit. 
Statute,  G;  13  Geo..  3,  ch.  78,  sec.  38 ;  1  Hawk.,  395 ;  2 
Burns,  tit.  Highways,  503,  506;  9  Wend.,  589,  607, 608. 

TERROR  from  the  Ontario  C.  P.  Tracy  sued 
Jj  Wetmore  and  four  others  in  a  justice's 
court,  in  an  action  of  trespass,  for  throwing 
down  100  rods  of  his  fence,  whereby  cattle 
were  let  into  his  premises,  and  his  wheat  was 
destroyed.  The  defendants  pleaded  :  1.  Non 
cul.;  2.  That  the  fence  was  a  *public  [*25 1 
nuisance,  obstructing  a  public  highway,  and 
that  the  defendants  removed  it  as  a  public  nui- 
sance, doing  no  unnecessary  damage.  The 
justice  rendered  judgment  in  favor  of  the 
plaintiff  for  $50  damages.  The  defendants  ap- 
pealed to  the  Ontario  C.  P.  On  the  trial  in 
that  court  the  plaintiff  proved  his  declaration. 
On  the  part  of  the  defendants  it  was  proved 
that  the  fence  torn  down  was  built  in  or  near 
the  centre  of  a  road  3  rods  wide,  for  the  dis- 
tance of  35  rods,  for  two  thirds  of  which  dis- 
tance it  was  in  the  center  of  the  beaten  track, 
and  at  one  place  was  so  much  on  the  beaten 

NOTE.— Cumulative  remedies.  See  Crittenden  v. 
Wilson,  5  Cow.,  165,  note. 
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track  that  wagons  could  not  pass  along  ;  and 
it  was  difficult  even  to  pass  on  horseback.  The 
plaintiff  claimed  that  the  road  had  not  been  le- 
gally laid  out,  but  produced  no  evidence  in 
support  of  his  allegation.  The  court  charged 
the  jury  that  the  evidence  produced  by  the  de- 
fendants was  not  sufficient  to  bar  the  plaintiff's 
action  ;  that  the  fence  was  not  a  public  nui- 
sance, but  a  mere  encroachment,  to  remove 
which  the  defendants  ought  to  have  availed 
themselves  of  the  remedy  pointed  out  by  the 
Revised  Statutes,  by  application  to  the  Com- 
missioners of  Highways  ;  that  if  the  fence  was 
a  nuisance,  the  defendants  had  no  right  to 
abate  it  by  their  own  act;  that  the  trespass  had 
been  fully  established, and  that  the  defendants 
had  wholly  failed  in  their  justification.  To 
which  charge  the  defendants  excepted.  The 
jury  found  a  verdict  for  the  plaintiff  for  $50 
damages,  on  which  judgment  was  entered. 
The  defendants  sued  out  a  writ  of  error. 

Mr.  G.  W.  Clinton,  for  the  plaintiffs  in 
error.  The  fence  in  question  was  a  public 
nuisance.  Anything  that  impairs  or  impedes 
the  exercise  of  the  public  right  to  travel  upon 
a  public  highway  is  a  nuisance.  1  Hawk.  P. 
C.,  bk.l,  ch.76,  sees.  48-50.  A  partial  obstruc- 
tion of  a  highway  is  a  nuisance,  and  anyone 
may  abate  it.  6  Munf.,  308.  Any  unlawful 
obstruction  erected  upon  or  across  a  public 
highway  is  a  nuisance.  2  Mass.,  143.  The  in- 
jury being  common  to  all,  anyone  has  a  right 
to  abate  a  public  nuisance.  1  Hawk. P. C., bk.l, 
ch.  75,  sec.  12  ;  James  v.  Haywood,  Cro.  Car., 
184  ;  Rexet  Eegina  v.  Wilcox,  Salk.,  458  ;  Ga- 
latian  v.  Gardner,  7  Johns.,  106;  Nartv. 
2i52i*]Mayor,  etc,,  9  Wend.,  572,  pamm*&n<\ 
cases  cited  to  first  point.  Nor  need  the  abater 
wait  until  he  has  suffered  actual  damage.  Pen- 
ruddock's  case,  5  Co.,  101.  Nor  need  he  aver 
or  prove  that  he  did  as  little  damage  as  possi- 
ble in  abating  the  nuisance.  Salk.,  458  ;  Cro. 
Eliz.,  269  ;  3  Lev.,  92.  Nor  can  the  defend- 
ant allege  that  he  left  enough  of  the  highway 
for  the  public  use.  9  Wend.,  584.  He  has 
no  right  exclusively  to  occupy  any  portion  of 
it.  Id.  The  court  erred  in  charging  that  the 
fence  was  merely  an  encroachment  under  the 
Statute,  and  not  a  nuisance.  The  statute  re- 
ferred to,  1  R.  S.,  521,  could  never  have  been 
intended  to  apply  to  a  case  like  this.  To  en- 
croach signifies  to  take  by  degrees — little  by 
little  ;  and  an  encroachment  is  the  taking  of  a 
small  portion,  not  of  a  half  or  any  other  con- 
siderable part.  The  statute  was  intended  to 
apply  to  cases  of  accidental,  involuntary  en- 
croachment, in  the  strict  sense  of  the  word,  as 
is  evident  from  the  mildness  of  its  provisions. 
By  section  109,  no  person  can  be  required  to 
remove  the  encroaching  fence.except  between 
Apr.  1  and  Nov.  1.  If  willfully  taking  exclu- 
sive possession  of  one  half  of  a  highway  be 
merely  an  encroachment,  where  is  it  to  stop  ? 
Why  may  not  two  thirds  be  taken?  Why  not 
all  but  just  enough  to  allow  the  passaged  the 
ordinary  vehicles  of  the  country  ?  If  one  may 
do  it,  why  not  his  opposite  neighbor?  If  this 
be  the  construction  of  the  statute,  our  roads 
may  be  reduced  to  a  very  narrow  limit  for  5 
months  in  the  year,  and  more  ;  for  a  60  days' 
notice  is  the  first  step — then  an  inquisition  of 
a  jury — after  which,  if  the  fence  be  found  an 
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encroachment,  the  owner  has  60  days  to  re- 
move it.  Whether  an  encroachment  or  a  nui- 
sance (if  there  be  a  distinction)  was  a  question 
for  the  jury,  and  should  have  been  left  to 
them. 

The  court  also  erred  in  charging  that  the  de- 
fendants, to  remove  it,  should  have  pursued 
the  course  pointed  out  by  the  statute.  If  an 
encroachment  under  the  statute,  it  might  still 
have  been  a  nuisance  at  common  law.  It  might 
have  come  within  Hawkins'  definition  of  a 
nuisance.  It  might  have  been  a  positive  ob- 
struction. It  should  have  been  submitted  to 
the  jury  to  say  whether  it  was  a  nuisance  or 
not.  If  a  nuisance,  anyone  had  a  right  at  com- 
mon law  to  abate  it,  and  the  statute  relative  to 
obstructions  and  encroachments  on  highways 
cannot  take  *away  this  right.  It  would  [*253 
be  singular  indeed,  if  a  gate  were  erected 
across,  or  some  impediment  placed  in  a  public 
highway,  if  the  public  should  be  forced  to  ac- 
quiesce, and  be  prohibited  from  removing  the 
obstruction;  and  driven,  as  their  only  remedy, 
to  urge  the  Commissioners  of  Highways  to  ac- 
tion, and  await  the  result  of  a  tedious  special 
proceeding.  This  would  be  the  only  course, 
for  if  the  common  law  right  of  abating  be 
taken  away  by  the  statute,  the  common 
law  proceeding  by  indictment  must  also  be 
tolled  ;  and  as  the  statute  concerns  obstruc- 
tions as  well  as  encroachments,  a  road  might 
be  actually  closed  up,  and  the  public  be  driv- 
en to  the  slow  and  inadequate  statute  remedy 
for  redress.  But  a  common  law  right  can  nev- 
er be  taken  away  or  impaired  by  a  statute, un- 
less the  statute  be  express  in  its  terms,  or  the 
tolling  by  implication  be  unavoidable.  Such 
a  statute  is  to  be  construed  strictly.  4  Bac. 
Abr.,  650  ;  10  Mod.,  282.  The  law  does  not 
favor  a  repeal  of  a  statute  by  implication 
(much  less  a  repeal  of  common  law) ;  repug- 
nance should  be  clear  to  have  that  effect.  11 
Co.,  63  ;  4  Bac.,  638,  639  ;  10  Mod.,  118;  1 
Roll.,  88.  Aflirmative  statutes  do  not  abro- 
gate the  common  law.  4  Bac.,  641;  Co.  Litt., 
Ill,  115  ;  2  Inst.,  200.  This  statute  remedy  is 
cumulative.  2  Burr.,  799,803,805,  834;  2 
Hawk.,  302,  and  n.;  Leach,  235;  Cowp.,  648; 
Salk.,  45  ;  4  T.  R.,  202  ;  Moore,  750  ;  2  Bl., 
900. 

The  charge  of  the  court  left  nothing  for  the 
jury.  It  disposed  of  all  the  questions  of  fact 
in  the  case.  ' '  The  fence  was  not,  and  no  part 
of  it  was  a  public  nuisance.  The  trespass  is 
fully  made  out,  and  the  defendants  failed  in 
their  justification."  Nothing  was  submitted 
to  the  only  proper  triors  of  fact ;  but  they  left 
the  jury-box  with  a  direction  to  find  for  the 
plaintiff. 

Mr.  J.  Willson,  for  the  defendant  in  er- 
ror, commented  upon  the  cases  cited  by  the 
counsel  for  the  other  side,  and  insisted  that 
they  did  not  justify  the  defendants  in  abating, 
by  their  own  act,  what  they  alleged  to  be  a 
nuisance;  but  if  at  common  law  they  had  such 
right,  he  contended  that  the  law  had  been  al- 
tered or  modified  by  statute.  By  the  Revised 
Statutes,  1  R.  S.,  521,  sec.  103,  it  is  enacted 
that,in  every  case  where  a  highway  *is  [*254 
encroached  upon  by  fences,  the  Commission- 
ers of  Highways  of  the  town  shall,  if  in  their 
opinion  it  be  deemed  necessary,  order  such 
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fences  to  be  removed.  Their  order  must  be 
reduced  to  writing.notice  must  be  given  to  the 
occupant  to  remove  the  fences  within  60  days, 
and  if  he  denies  the  encroachment,  he  is  enti- 
tled to  have  a  jury  pass  upon  the  question;  and 
even  then  after  the  jury  shall  find  against  him 
he  is  entitled  to  60  days  within  which  to  re- 
move the  fences  ;  nor  can  he  be  required  to 
remove  them, except  between  Apr.  1  and  Nov. 
1  in  any  year.  Sees.  104-109.  These  provis 
ions,  he  insisted,  modified  the  common  law  on 
this  subject,  and  that,  therefore,  such  a  con- 
struction should  be  given  to  the  statute  as  not 
to  render  it  superfluous  or  nugatory.  The  Stat- 
ute, he  urged,  does  not  define  how  far  an  en- 
croachment may  be  carried  without  assuming 
the  character  of  a  nuisance  ;  but  from  its  pro- 
visions the  inference  is  irresistible  that  nui- 
sance and  encroachment  are  not  to  be  deemed 
convertible  terms.  If  regarded  as  synonymous 
the  statute  is  virtually  superseded  in  impor- 
tant particulars.  Commissioners  of  Highways, 
whose  duty  it  is  to  oversee  the  roads,  and 
whose  powers  are  specifically  defined  by  stat- 
ute, may,  as  individuals,  do  that  with  impunity 
which  in  their  official  characters  they  could 
not  do  without  subjecting  themselves  to  a 
prosecution  as  trespassers. 

By  the  Court,  Nelson,  J.  The  only  ques- 
tion in  the  case  is,  whether  the  common  law 
remedy  for  an  encroachment  upon  a  public 
highway  has  been  taken  away  by  the  Statute 
1  R.  S.,  521.  That  Act  provides  that  in  case 
of  an  encroachment  by  fences  erected  by  any 
occupant  of  land  through  which  a  highway 
runs,  the  Commissioners  of  Highways  shall,  if 
deemed  necessary,  order  such  fences  to  be  re- 
moved. Notice  in  writing  is  required  to  be 
fiven  to  the  occupant  to  remove  them  within 
0  days,  and  if  not  done  within  that  time,  a 
forfeiture  of  50  cents  for  each  day  thereafter 
accrues.  The  occupant  may,  if  he  pleases, 
deny  the  encroachment,  and  then  a  jury  is 
summoned  to  try  the  issue.  The  109th  section, 
however,  provides  that  no  person  shall  be  re- 
quired to  remove  a  fence  under  the  preceding 
255*]  provisions  of  this  article,  *except  be- 
tween Apr.  1  and  Nov.  1. 

It  is  very  clear,  if  the  summary  remedy  at 
common  law  is  taken  away  by  these  provis- 
ions, a  serious  interruption  of  the  use  of  a 
public  highway  may  exist  for  7  months  in  the 
year  between  the  times  above  specified;  and  for 
the  remaining  5  months  no  remedy  at  all  is  to 
be  found.  If  the  abatement  of  the  nuisance  is 
abolished,  so  is  the  remedy  by  indictment;  for 
the  argument  drawn  from  the  statute  is  as  con- 
clusive in  the  one  case  as  the  other.  Where  a 
statute  creates  a  new  offense,  by  making  un- 
lawful what  was  before  lawful,  and  prescribes 
a  particular  penalty  and  mode  of  enforcing  it, 
the  statute,  of  course,  must  be  followed;  but 
if  the  offense  was  before  punishable  at  com 
mon  law,  though  the  statute  may  prescribe  a 
new  remedy,  unless  there  are  negative  words 
excluding  all  others,  the  common  law  remedy 
still  remains.  2  Burr..  803,  805,  835;  2  Hawk., 
301,  302;  7  Wend.,  280;  5  Cow.,  168;  2  Cai., 
169.  That  affirmative  statutes  do  not  take  away 
the  common  law,  is  a  maxim  of  the  law  itself. 
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2  In st.,  200;  6  Bac.,  tit.  Statute,  G.  Upon  these 
principles,  I  am  satisfied  the  remedy  given  by 
statute  is  cumulative.  There  is  nothing  to  be 
found  in  it,  expressly  or  impliedly,  excluding 
already  existing  remedies  which  were  well 
known  to  the  Legislature. 

The  summary  abatement  of  a  nuisance  by 
an  individual  or  individuals  is  always  under 
the  peril  of  having  the  actors  deemed  trespass- 
ers, unless  the  existence  of  a  nuisance  is  es- 
tablished. In  the  particular  case  provided  for, 
this  might  often  be  a  nice  and  difficult  ques- 
tion ,  and  the  public  convenience  might  serious- 
ly suffer  before  any  one  would  consent  to  as- 
sume the  responsibility.  A  speedy  mode  of 
ascertaining  the  fact  by  legal  proceedings  was, 
therefore,  wise  aud  useful  to  all  parties,  as  it 
provided  the  means  by  which  the  question 
could  be  determined,  without  the  hazard  inci- 
dent to  an  abatement.  But  cases  of  palpable 
encroachment  upon  the  highway,  to  the  serious 
interruption  of  the  use  of  the  common  right, 
might  arise,  of  such  urgent  necessity  as  not  to 
admit  of  delay,  and  hence  the  existing  reme- 
dies were  not  abrogated.  Either  may  be  re- 
sorted to.  No  distinction  was  intended  to  be 
made  by  the  statute  *between  great  [*256 
and  trifling  encroachments.  This  would  have 
been  impracticable  and  visionary.  We  may 
also  add,  that  the  statute  makes  no  provision 
for  removing  the  encroachment  beyond  the 
penalty;  and  of  consequence,  if  no  other  rem- 
edy existed,  it  would  remain  during  the  pleas- 
ure of  the  offending  party,  whatever  might  be 
its  injury  to  the  public. 

The  38th  section  of  13Geo.  III.,  ch.  78,  vests 
in  the  surveyors  of  highways  substantially  the 
power  conferred  on  the  Commissioners  here, 
in  respect  to  encroachments,  1  Hawk.,  395;  2 
Burns,  Just.,  tit.  Highways,  506;  and  yet  they 
are  pronounced  public  nuisances  at  common 
law,  and  abatable  as  such  by  anyone.  2  Burns, 
Just.,  503;  2  Hawk.,  408,  sees.  61,  62.  And  the 
latter  author  states  that  the  provisions  in  13 
Geo.  III.,  were  passed,  because  it  was  thought 
the  common  law  had  not  sufficiently  provided 
against  the  mischief.  The  102d  section,  1  R. 
S.,  521,  imposes  a  penalty  of  $5  for  every  ob- 
struction of  a  highway.  Now  the  argument 
is  just  as  forcible  that  this  provision  has  ab- 
rogated the  common  law,  as  that  urged  upon 
us  in  respect  to  encroachments.  By  the  com- 
mon law  both  were  offenses  and  abatable,  and 
no  negative  words  are  used  in  either  provision 
of  the  statute. 

That  any  citizen  has  a  right  to  abate  a  nui- 
sance of  this  kind,  was  a  question  considerably 
discussed  in  the  case  of  Hart  v.  Mayor  of  Al- 
bany, 9  Wend.,  589,  607,  608,  and  no  doubt 
was  entertained  upon  it.  The  authorities  re- 
ferred to  by  Mr.  J.  Sutherland  and  Senator 
Edmonds  appear  to  be  uniform. 

I  am,  therefore,  of  opinion  that  the  court 
below  erred,  and  that  their  judgment  ought  to 
be  reversed,  and  that  a  venire  de  now  issue. 

Judgment  accordingly. 

Cited  in— 9N.  Y.,  482;  37  N.  Y.,  656;  59  N.  Y.,  87; 
5  Trans.  App.,  197 ;  7  Hun,  235  ;  3  T.  &  C.,  287  :  15 
Barb.,  482 ;  27  Barb.,  211 ;  37  Barb.,  308 :  47  Barb.,  67 : 
42  How.  Pr.,  346: 2  Abb.  N.  S.,  195;  5  Daly,  377;  26 
Wis.,  552 ;  30  Mich.,  211. 
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257*]  *SICKELS  ET  AL.  v.  PATTISON. 

Entire  Contracts — Action  for  Part  Performance 
will  not  Lie  Except  wliere  Contract  so  Provides 
— Evidence  of  Damages — Practice. . 

Where  there  is  an  entire  contract  for  the  per- 
formance of  any  particular  service,  the  party  con- 
tracting to  do  the  service  failing  in  full  perform- 
ance, is  not  entitled  to  sustain  an  action  for  a  pare 
performance. 

But  where  there  is  a  part  performance,  and  by  the 
terms  of  the  contract  payment  may  be  demanded 
for  the  same,  an  action  lies.  In  such  case,  however, 
the  other  party  may  give  evidence  of  damages  sus- 
tained in  consequence  of  the  non-performance  of 
the  residue  of  the  contract  in  diminution  or  even 
extinguishment  of  the  claim  mad_e  against  him ;  but 
he  cannot,  in  an  action  against  him,  have  a  balance 
certified  in  his  favor  for  money  paid  on  account  of 
the  services  done,  nor  for  damages  sustained  by 
reason  of  the  non-performance  of  the  contract- 
bis  remedy  is  by  action  against  the  other  party  to 
recover  damages  for  the  violation  of  the  contract. 

Citation— 8  Wend..  109. 

~n  RROR  from  the  Warren  C.  P.  The  plaint- 
-CJ  iffs  sued  Pattison  in  a  justice's  court,  and 
declared  against  him  for  work,  labor  and  serv- 
ices, in  transporting  a  quantity  of  flour,  boards 
and  plank,  from  Glen's  Falls  in  Warren  Co.  to 
the  City  of  Troy.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  that  on  the  trial 
of  the  cause  he  would  prove  that  the  plaintiffs 
had  agreed  to  transport  for  him  a  large  quan 
tity  of  lumber  at  a  certain  price,  and  had  failed 
to  perform,  whereby  he  had  sustained  damage 
to  the  amount  of  $50.  The  justice  rendered 
judgment  in  favor  of  the  defendant  for  $36.74. 
The  plaintiffs  appealed  to  the  Warren  C.  P., 
and  on  the  trial  of  the  cause  exhibited  an  ac- 
count against  the  defendant,  consisting  of  va- 
rious items,  viz. :  f  or 'the  transportation  of  flour 
and  lumber,  and  for  the  use  of  a  landing  place, 
amounting  together  to  the  sum  of  $76.67;  on 
which  account  the  defendant  was  credited  with 
two  payments  of  cash,  one  of  $30  and  the 
other  of  $18.87,  leaving  a  balance  due  the 
plaintiffs  of  $27.20.  The  plaintiffs  proved  that 
the  defendant  admitted  the  correctness  of  the 
items  of  the  account,  and  also  admitted  that  the 
item  of  $18.87  was  erroneously  placed  to  his 
credit,  as  he  had  not  paid  it.  On  the  part  of 
258*]  the  *defendant  it  was  proved,  by  one 
Edmund  P.  Richards,  that  he  was  the  owner 
of  two  canal-boats,  and  had  contracted  with 
the  defendant,  in  the  autumn  of  1831,  to  carry 
his  lumber  to  market,  for  which  he  was  to  re- 
ceive $15  per  1,000  pieces  for  boards,  $20  for 
plank,  and  $30  for  siding;  that  Oct.  29,  1831, 
he  sold  his  boats  to  the  plaintiffs,  who  assumed 
to  perform  the  contracts  he  had  made  with  the 
defendant  and  with  others,  to  take  their  lum- 
ber to  market,  before  the  closing  of  the  canal. 
After  the  sale  of  the  boats,  the  plaintiffs  ad- 
mitted they  had  renewed  the  contracts  of  the 
witness  with  the  defendant  and  others.  It  was 
then  proved  that  at  least  3,000  pieces  of  lum- 
ber, belonging  to  the  defendant,  laid  over  and 
were  not  carried  to  market  by  the  plaintiffs  in 
the  autumn  of  1831,  and  that  in  the  spring  of 

NOTE. — Entire  contracts. 

Full  performance  a  condition  precedent  to  a  re- 
covery on.  M'Millan  v.  Vanderlip,  12  Johns.,  165, 
note. 
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1832  the  price  of  lumber  was  at  least  2  cents 
per  piece  less  than  it  was  in  the  autumn  of  1831 . 
The  evidence  as  to  the  depreciation  of  price 
was  objected  to  by  the  plaintiffs,  but  received 
by  the  court.  As  to  the  right  of  the  plaintiffs 
to  charge  for  the  use  of  the  landing  place, 
there  was  a  contrariety  of  evidence.  The  pre- 
siding judge  charged  the  jury  that  the  contract 
(in  case  they  should  find  that  there  was  a  con- 
tract between  the  parties)  was  entire,  and  that 
to  entitle  the  plaintiffs  to  sustain  their  action, 
they  were  bound  to  show  a  full  performance 
on  their  part;  that  if  they  had  not  shown  a 
full  performance,  the  jury  were  authorized  to 
set  off  the  $30  which  had  been  paid  by  the  de- 
fendant, with  the  interest  thereof,  against  any 
claim  of  the  plaintiffs  which  they  should  con- 
sider to  have  been  proved,  and  to  certify  the 
balance  in  favor  of  the  defendant,  who  was 
entitled  to  set  off  his  demand,  and  the  $30  and 
interest,  against  any  other  claim  of  the  plaint- 
iffs not  growing  out  of  the  contract.  The 
plaintiffs  excepted  to  the  charge.  The  jury 
found  a  verdict  in  favor  of  the  defendant  for 
$34.94  on  which  judgment  was  entered.  The 
plaintiffs  sued  out  a  writ  of  error. 

Mr.  J.  L.  Curtenius,  for  plaintiff  in  error. 

Mr.  W.  Hay,  for  defendants  in  error. 

*By  the  Court,  Nelson,  J.  The  tes-  [*259 
timony  of  Richards  was  sufficient  proof  of  the 
contract  between  the  plaintiffs  and  the  defend- 
ant, as  to  the  transportation  of  the  lumber  to 
market,  to  justify  the  court  in  submitting  the 
fact  to  the  jury.  When  the  plaintiffs  pur- 
chased the  boats,  they  agreed  to  assume  the 
contracts  made  by  Richards,  one  of  which  was 
with  the  defendant;  and  they  afterwards  ad- 
mitted that  they  had  renewed  them  with  the 
persons  concerned. 

The  charge,  however,  of  the  court  to  the 
jury  was  erroneous.  It  assumed  the  principle, 
that  if  the  contract  was  entire  and  not  fulfilled 
by  the  plaintiffs,  they  were  not  only  bound  to 
refund  the  amount  paid  towards  freight,  but 
were  also  liable  to  damages  for  the  non-fulfill- 
ment. The  defendant  having  paid  $30  to- 
wards the  transportation  of  the  lumber,  a  sub- 
sequent failure  to  perform  the  whole  contract 
would  not  entitle  him  to  recover  it  back;  for  if 
he  undertook  to  recover  back  the  amount  paid, 
under  the  idea  of  a  rescindment  of  the  contract, 
he  would  be  met  by  the  equity  growing  out  of 
the  services  actually  rendered,  and  which 
should  be  taken  into  consideration  in  adjusting 
the  rights  of  the  parties.  The  true  remedy  in 
such  a  case  is  an  action  for  damages  for  the 
violation  of  the  agreement;  or,  as  in  this  case, 
the  defendant  may,  if  he  chooses,  set  up  the 
breach  and  claim  damages,  for  the  purpose  of 
diminishing  or  even  extinguishing  any  amount 
which  the  plaintiffs  seek  to  recover  for  the 
freight  of  the  lumber. 

It  is  true,  if  the  contract  was  entire,  a  fail- 
ure to  perform  would  of  itself  be  an  answer  to 
a  recovery  for  the  remainder  of  the  freight 
money,  as  the  plaintiffs  could  not  maintain  an 
action  upon  such  a  contract,  after  they  had 
broken  it.  The  compensation,  in  this  case,  I 
am  inclined  to  think,  did  not  depend  upon  the 
transportation  of  all  the  lumber.  The  stipula- 
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tion  was  for  a  fixed  sum  for  1,000  pieces,  and 
no  time  of  payment  was  mentioned.  In  con- 
templation of  law  it  would  probably  be  due  on 
the  delivery  of  the  lumber  at  market.  The 
delivery  of  the  whole  lumber  at  the  market 
was  not  a  condition  precedent  to  the  payment 
26O*]of  the  freight.  It  would  become  *due, 
and  be  demandable  as  fast  as  delivered.  If  so, 
the  plaintiffs  would  be  entitled  to  prosecute 
for  the  freight  of  the  quantity  delivered.  If 
the  jury  were  satisfied  that  by  the  contract  the 
whole  that  was  ready  to  be  transported  to  mar- 
ket by  the  canal  could  have  been  carried,  then 
the  defendant  would  be  entitled  to  damages; 
and  it  would  be  proper  to  prove  them,  with  the 
view  of  reducing  the  amount  claimed,  or  even 
extinguishing  it,  if  the  damages  were  large 
-enough  to  cover  it.  8  Wend.,  109. 

As  to  the  charge  for  the  use  of  the  landing, 
the  testimony  is  not  very  clear  upon  the  point. 
It  would  seem,  from  the  testimony  of  Rich- 
ards, that  he  was  to  charge  nothing  for  the 
use  of  his  landing  for  the  lumber  of  the  per- 
sons with  whom  he  contracted;  and  if  so,  it 
necessarily  follows,  from  the  evidence,  that 
the  plaintiffs  are  not  entitled  to  make  any 
charge,  as  they  took  his  place.  This,  how- 
•ever,  is  a  question  of  fact  for  the  jury  to  deter- 
mine. 

Judgment  reversed,  and  venire  de  novo. 

Cited  in— 16  Wend.,  636 :  5  Hill,  78  :  5  Denio,  408  ; 
20  N.  Y.,  200 :  35  N.  Y.,  310 ;  1  Keys,  339 ;  3  Abb.  App. 
Dec.,  613  ;  13  Hun,  93 ;  19  Barb.,  316 ;  24  Barb.,  175 ;  31 
Barb..  539  ;  37  How.  Pr.,  301 :  6  Abb.  N.  S.,  321 :  1 
Sweeney,  363 :  35  Super,  218. 223  ;  3  Daly,  474 ;  1  Ben., 
316. 


SHEPARD  v.  ROWE  &  PETERS. 

Levy  upon  Real  Estate,  not  a  Satisfaction  of 
Judgment —  Practice. 

A  levy  by  virtue  of  an  execution  upon  real  estate, 
is  not  a  satisfaction  of  a  judgment. 

Where  an  execution  is  issued,  and  the  defendant 
has  real  estate,  upon  which  a  levy  may  be  made,  and 
the  plaintiff  subsequently  commences  an  action 
upon  the  judgment,  it  seems  the  court,  upon  appli- 
cation, would  stay  the  suit  until  a  sale,  and  return 
of  the  execution. 

Citations— 4  Cow.,  417 ;  1  Cow-,  47,  n. ;  12  Johns., 
307  ;  4  Mass.,  403,  403. 

"HEMURRER  to  pleas.  The  plaintiff,  in  Jan., 
J-/  1835,  declared  on  a  judgment  obtained  by 
him  against  the  defendants,  in  the  Chautauqua 
C.  P.,  in  June,  1834,  for  $109.71.  The  de- 
fendants pleaded:  1.  Payment;  2.  That  Aug. 
1,  1834,  the  plaintiff  sued  out  a  fieri  facias 
upon  the  judgment,  against  the  goods,  chat- 
tels, lands,  tenements,  real  estate  and  chattels 
real,  whereof  the  defendants  were  seised  at  the 
time  of  the  docketing  of  the  judgment,  and 
261*]  delivered  the  same  *to  the  sheriff  of 
Chautauqua;  and  they  averred  that  at  the  time 
of  the  docketing  of  the  judgment,  Peters,  one  of 
the  defendants,  was  the  owner  in  fee  of  lands, 
tenements  and  real  estate,  situate  in  the  Town 
of  Poland,  in  the  said  county,  of  the  value  of 
$1,000,  upon  which  the  said  judgment  is  a  lien; 
and  that  for  want  of  goods  and  chattels  where- 
of to  cause  the  money  to  be  made,  the  sheriff 


levied  upon  the  said  lands,  etc.,  and  that  he 
had  not  yet  returned  the  said  writ  of  fieri  fa- 
cias, and  this,  etc.,  wherefore,  etc.:  3.  A  plea 
similar  to  the  last,  except  that  no  levy  is  stated, 
and  that  it  contains  the  additional  averment 
that  the  lands  owned  by  Peters  are  of  the  value 
of  $1,000  over  and  above  all  incumbrances. 
To  the  last  two  pleas  the  plaintiff  demurred. 

Mr.  J.  Wait,  for  the  plaintiff.  A  levy  upon 
sufficient  goods  and  chattels  is  a  satisfaction. 
12  Johns. ,  207.  It  is  so  deemed  because  the 
defendant  is  devested  of  his  possession  and 
control  of  the  property;  it  is  lost  to  him.  Not 
so  as  to  real  estate.  A  seizure  of  land  under 
afi.fa.  does  not  de  vest  the  estate  of  the  debtor. 
8  Johns.,  520.  It  is  not  averred  in  the  second 
plea  that  the  levy  was  sufficient  to  satisfy  the 
execution;  it  states  the  value  of  the  property, 
but  not  that  it  is  free  from  incumbrances.  It 
is  admitted  it  would  have  been  irregular  to 
have  withdrawn  the./?,  fa.  and  issued  a  ca.  sa. 
after  a  levy,  and  the  latter  process  would  have 
been  set  aside  by  the  court  as  oppressive;  but 
in  an  action  of  debt  on  the  judgment,  the  sim- 
ple inquiry  is  whether  the  debt  has  been  satis- 
fied. The  third  plea  has  the  allegation  that 
the  property  levied  upon  is  free  from  incum- 
brances but  it  does  not  aver  a  levy.  If  this  be 
a  good  plea,  then  the  mere  fact  of  a  judgment 
being  a  lien  is  a  bar  to  an  action  upon  such 
judgment. 

Mr.  R.  P.  Marvin,  for  the  defendant.  A 
levy  upon  sufficient  personal  property  is,  per 
se,  a  satisfaction  of  a  judgment.  4  Cow.,  417; 
7  Id.,  13,  310;  12  Johns.,  207.  In  some  of  the 
cases  the  levjr  is  said  to  have  been  made  on 
property,  and  it  is  not  perceived  that  in  any  a 
distinction  is  taken  between  real  and  personal 
property.  The  writ  is  as  imperative  that  the 
*debt  shall  be  made  of  the  real  as  of  [*262 
the  personal  property.  In  Cutter  v.  Colver.  3 
Cow.,  30,  where  &fi.  fa.  was  withdrawn  and 
a  ca.  sa.  issued,  it  appearing  that  the  de- 
fendant had  real  estate,  although  he  had  no 
personal  property,  and  that  the  real  estate 
had  been  pointed  out  to  the  sheriff,  the  court 
held  that  there  had  been  a  virtual  levy  of  the 
fi.fa.;  that  its  execution  should  have  been 
completed;  that  it  had  been  improperly  with- 
drawn; and  they,  therefore,  set  aside  the  ca. 
sa.  It  has  also  been  decided  that  a  second  fi. 
fa.  cannot  issue,  until  the  first,  if  levied,  be 
returned,  unless  to  a  county  other  than  that  to 
which  the  first  issued.  5  Cow.,  417.  A 
plaintiff  should  not  be  permitted  to  issue  an 
execution,  and  at  the  same  time  prosecute  a 
suit  on  the  judgment;  it  is  oppressive. 

By  the  Court,  Nelson,  J.  The  second  and 
third  pleas  are  bad.  A  levy  upon  sufficient 
personal  property  to  satisfy  an  execution  is  a 
satisfaction  of  the  debt.  4  Cow.,  417f  1  Id., 
47,  n.;  12  Johns.,  207;  4  Mass.,  403.  The 
reason  given  is,  that  by  means  of  the  levy  the 
debtor  is  deprived  of  his  property.  It  is  not 
so  in  the  case  of  a  levy  upon  real  estate.  The 
debtor,  notwithstanding  the  levy,  holds  the  ti- 
tle and  possession,  and  is  in  the  enjoyment  of 
the  profits  of  the  land.  There  is  no  satisfac- 
tion until  sale.  In  the  case  of  Ladd  v.  Blunt, 
4  Mass.,  402,  it  was  for  this  reason  decided  that 
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an  extent  of  land  was  no  satisfaction  until  the 
creditor  was  seised  of  the  title,  and  his  estate 
•was  not  complete  until  the  return  of  the  proc- 
ess and  delivery  of  seisin.  Here  the  title  can- 
not be  affected  until  after  the  sale.  It  is  true 
that  under  the  Redemption  Act  the  title  re- 
mains in  the  debtor  until  the  expiration  of  15 
months,  and  until  then  he  may  retain  posses- 
sion; but  the  creditor  realizes  his  money  upon 
the  sale,  and  the  debtor  loses  the  title  and  pos- 
session at  the  expiration  of  thel5mpnths,unless 
he  redeems.  It  is  a  mere  extension  of  cred- 
it to  him.  The  defendant  is  not  without  a  rem- 

610 


•*• "v^" 

edy,  for  the  court,  on  application,  would  stay 
the  suit  on  the  judgment  until  the  sale,  and  re- 
turn of  the  execution.  We  cannot,  however, 
allow  the  issuing  and  levy  of  an  execution 
upon  land  to  be,  per  se,  an  extinguishment  of 
*the  judgment, when  the  defendant  has  [*263 
not  in  fact  suffered  any  loss,  and  the  plaintiff 
has  gained  nothing  beyond  what  he  already 
had,  by  the  lien  of  his  judgment. 

Judgment  for  plaintiff. 

Cited  in— 23  Wend.,  498 ;  4  Hill,  021 ;    13  How.  Pr... 
12 ;  3  Wall.,  099 ;  42  Ind.,  310. 
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265*]   *COSTER  ET  AL.,  Appellants, 

AND 

LORILLARD  ET  AL.  ,  Respondents. 

Devise  and  Sequent  to  Brother  of  Testator,  and 
to  Nephews  and  Nieces,  in  Trust  to  Pay  over 
and  Divide  Rents,  etc. ,  to  and  among  Said 
Nephews  and  Nieces  During  Their  Natural 
Lives,  and  to  Survivors  and  Survivor  of  Them, 
Void  under  Revised  Statutes  —  Remainder 
Over,  also  Void —The  Principal  Trusts  being 
Void,  Certain  Life  Estates,  Given  by  Codicil, 
also  Held  Void. 

A  devise  and  bequest  by  a  testator,  of  all  his  es- 
tate real  and  personal,  to  his  brother  and  to  12  neph- 
ews and  nieces,  in  trust  to  pay  over  and  divide  the 
rents  and  profits  of  his  real  estate  (after  satisfying 
certain  specific  legacies  and  annuities)  to  and  among 
the  same  12  nephews  and  nieces,  during1  their  natu- 
ral lives,  and  to  the  survivors  and  survivor  of  them, 
equally  to  be  divided  between  them,  or  such  of 
them  as  should  from  time  to  time  be  living,  share 
and  share  alike— is  a  void  trust  within  the  provis- 
ions of  the  Revised  Statutes  of  this  State. 

So  the  testator  having  directed  that  after  the 
death  of  all  his  said  nephews  and  nieces,  all  his  es- 
tate then  remaining  should  be  equally  divided 
among  all  the  children  of  his  said  nephews  and  nieces 
and  the  surviving  children  of  such  of  them  as  might 
then  be  dead,  in  equal  proportions,  per  stirpes  and 
not  per  capita,  such  distribution  not  to  be  made 
until  two  years  after  the  decease  of  all  his  said  neph- 
ews and  nieces ;  it  was  held,  that  the  limitation  over 
of  the  ultimate  remainder  was  also  void. 

The  principal  trusts  created  by  the  will  being  ad- 
judged void,  and  thus  the  main  intent  and  object  of 
the  testator  defeated,  it  was  further  held,  that  cer- 
tain life  estates  in  particular  lands,  given  by  a  codi- 
cil executed  by  the  testator,  to  one  of  his  nieces  and 
two  of  his  grand-nephews,  for  whom  provision  was 
made  under  the  principal  trusts,  were  also  void.and 
that  the  whole  estate  passed  to  the  heirs  at  law  of 
the  testator. 

Conclusions  arrived  at  by  (Tie  CHIEF  JUSTICE  in  the 

Opinion  delivered  by  him: 

That  if  it  be  conceded  that  the  trust  in  favor  of 
the  12  nephews  and  nieces  is  embraced  within  the3d 
subdivision  of  the  55th  section,  which  authorizes 
the  creation  of  an  express  trust  "to  receive  the  rents 
and  profits  of  lands  and  apply  them  to  the  use 
of  any  person,  during  the  life  of  such  person  or 

NOTE.— Suspension  of  power  of  alienation.  See 
Hawley  v.  James,  16  Wend,,  61,  note. 

In  connection  with  the  above  case  of  Coster  v. 
Lorillard,  on  the  invalidity  of  the  life  estates,  see 
Darling  v.  Rogers,  33  Wend.,  483. 
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for  any  shorter  period ;"  still  the  devise  to  the  trust- 
ees necessarily  continuing  during  the  continuance 
of  12  lives,  the  estate  is  inalienable,  because :  1.  The 
trustees  are  prohibited  from  conveying  in  violation 
of  their  trust ;  and  2.  There  are  no  persons  in  being 
who  can  convey  the  remainder. 

That  the  absolute  power  of  alienation  is  also  sus- 
pended by  the  creation  of  the  remainder  in  favor  of 
the  grand-nephews  and  nieces,  which  by  the  terms 
of  the  devise  is  not  to  vest  until  two  years  after  the 
death  of  the  survivor  of  the  nephews  and  nieces. 

Tbat  the  remainder  thus  created  is  void  :  but  that 
the  estate  in  the  trustees,  if  authorized  by  the  stat- 
ute, is  not  void,  and  that  the  devise  should  be  so 
construed  as  to  sustain  the  trust  during  the  contin- 
uance of  the  lives  of  two  of  the  13  nephews  and 
nieces  by  the  application  of  the  rule  of  approxi- 
mation or  the  doctrine  of  cjjpres ;  i.  e.,  to  carry  into 
effect  the  intention  of  the  testator  as  far  as  is  con- 
sistent with  the  rules  of  law ;  which  doctrine  he  con- 
siders as  incorporated  into  the  Revised  Statutes. 

That  the  interest  of  the  12  nephews  and  nieces, 
under  the  will,  is  inalienable ;  that  they  have  a  mere 
right  to  enforce  in  equity  the  performance  of  the 
trust ;  and  do  not  hold  as  joint  tenants  or  as  tenants 
in  common  with  cross-remainders.  That  if  they 
could  be  deemed  to  hold  either  of  such  estates,  still 
as  trusts  to  receive  rents  and  profits  and  apply  them 
is  subjected  by  statute  to  the  rules  established  in  re- 
lation to  future  estates  in  lands,  one  of  which  de- 
clares every  future  estate  void  which  suspends  the 
absolute  power  of  alienation  for  a  longer  period 
than  two  lives,  and  as  the  power  of  alienation  here 
is  suspended  for  13  lives,  the  trust  is  void. 

That  the  15th  section  of  the  Act  on  this  subject, 
declaring  that  the  absolute  power  of  alienation  shall 
not  be  suspended  for  a  longer  period  than  two  lives, 
applies  not  only  to  future  estates,  but  to  all  estates 
created  "by  any  condition  or  limitation  whatever" 
and,  therefore,  includes  as  well  present  as  future 
estates. 

That  the  authority  given  by  the  3d  subdivision  of 
the  55th  section  to  create  a  trust  "to  receive  the  rents 
and  profits  of  lands  and  apply  them  to  the  use  of 
any  person,"  etc.,  does  not  authorize  the  creation  of 
a  trust  to  receive  rents  and  profits  and  pay  them 
over  to  such  person  :  that  the  statute  contemplates 
an  active  trust,  in  which  the  agency  of  a  trustee  is 
indispensable  for  the  purposes  of  a  trust,  and  not  a 
mere  formal  trust. 

That  the  devise  to  the  trustees  cannot  be  supported 
as  a  power  in  trust.  Not  as  a  general  power  in  trust, 
because  such  a  power  contemplates  an  absolute  sale 
and  division  of  the  proceeds,  and  cannot  be  exe- 
cuted by  the  grantees  thereof  for  their  own  bene- 
fit :  and  not  as  a  special  power  in  trust,  because  the 
statute  does  not  authorize  a  disposition,  lim- 
ited to  be  made  to  any  person  or  class  of  persons 
other  than  the  grantees  of  the  power,  and  also  be- 
cause the  grantees  of  the  power  are  designated  as 
entitled  to  the  benefit  to  arise  from  the  disposition. 
In  short,  that  no  trust  is  valid  as  a  power  in  trust,  if 
to  be  executed  by  the  grantee  for  his  own  benefit. 
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That  the  legacies  to  the  Theological  Seminary  and 
to  St.  Philip's  Church  are  good,  being  authorized  by 
the  2d  subdivision  of  the  55th  section  of  the  statute 
on  this  subject ;  but  that  the  other  legacies  and  an- 
nuities fall,  as  depending  on  the  same  principles 
with  the  rights  of  the  12  nephews  and  nieces. 

Conclusions  arrived  at  by  Mr.  Justice  NELSON,  in  the 
Opinion  delivered  by  Mm: 

That  the  trust  to  receive  the  rents  and  profits  and 
pay  them  over  to  the  13  nephews  and  nieces  of  the 
testator,  is  a  valid  trust  under  the  3d  subdivision  of 
the  53d  section ;  and  that  the  application  of  the  rents 
and  profits  need  not  be  limited  to  the  trustees ;  that 
a  trust,  however  in,  such  cases,  can  be  raised  only 
where  the  beneficiary  is  destitute  of  the  will,  the 
discretion,  or  the  power  to  hold  and  manage  prop- 
erty for  himself ;  that  the  interest  of  the  benefi- 
ciaries in  this  case  is  inalienable,  the  prohibition  to 
assign  or  dispose  thereof  being  a  restriction  upon 
the  estate  or  interest,  and  not  merely  upon  the  per- 
son. 

That  the  12  nephews  and  nieces  took  an  estate  in 
the  nature  of  a  joint  tenancy  and  not  of  a  tenancy 
in  common  with  cross-remainders ,  and  that  even  if 
a  tenancy  in  common  had  been  created,  it  is  doubt- 
ful whether  the  life  estates  could  have  been  main- 
tained, by  the  application  of  the  rule  of  approxima- 
tion in  the  construction  of  wills. 

That  the  12  nephews  and  nieces  taking  an  estate  in 
the  nature  of  a  joint  tenancy,  to  be  held  by  them 
and  the  survivor  of  them  for  12  lives,  and  the  power 
of  alienation  during  that  period  not  being  possessed 
either  by  them  or  the  trustees,  the  estate  was  void 
in  its  creation  by  the  15th  section  of  the  Act,  which 
declares  that  the  absolute  power  of  alienation  shall 
not  be  suspended  for  a  longer  period  than  two  lives. 

That  the  estate  in  joint  tenancy  being  an  entirety, 
cannot  be  reduced  to  the  limitation  of  two  lives,  so 
as  not  to  be  affected  by  the  15th  section,  and  the 
trust  term,  consequently,  is  void. 

That  if  the  estate  could  be  considered  in  the  nat- 
ure of  a  tenancy  in  common  with  cross-remain- 
ders, the  trust  term  would  still  be  void,  because,  by 
cutting  off  the  remainders,  and  saving  the  life  es- 
tates only,  under  the  doctrine  of  cy  pres,  the 
trust  fund  upon  which  the  whole  scheme  of  the  will 
depends  would  be  broken  up,  the  provisions  of  the 
will  deranged,  rendered  inconsistent,  unreasonable 
and  impracticable,  and  the  general  and  particular 
intent  of  the  testator  defeated. 

Conclusions  arrived  at  by  Mr.  Senator  MAISON,  in 
the  Opinion  delivered  by  him: 

That  the  ultimate  remainder  over  to  the  grand- 
nephews  and  grand-nieces  of  the  testator  is  void. 

That  the  trust  to  receive  the  rents  and  profits  and 
pay  them  over  to  the  cestuis  que  trust,  to  be  applied 
by  them  as  they  see  fit,  is  not  authorized  by  the  3d 
subdivision  of  the  53d  section— the  manifest  object 
of  which  is  to  enable  provision  to  be  made  for  those 
who,  from  character,  situation  or  circumstances, 
are  not  capable  of  holding  and  managing  property 
for  themselves. 

That  the  trust  created  by  the  will  is  void,  because 
it  suspends  the  power  of  alienation  for  more  than 
two  lives  in  being ;  that  the  whole  legal  and  equita- 
ble estate  is  in  the  trustees,  subject  only  to  the  ex- 
ecution of  the  trust ;  that  the  cestuis  que  trust  have 
no  estate  or  interest  in  the  lands— neither  a  tenancy 
in  common  nor  a  joint  tenancy ;  that  all  they  have 
is  a  mere  naked  right  to  enforce  the  performance  of 
the  trust  in  equity. 

That  the  courts  are  not  authorized  to  cut  down  the 
trust  to  two  lives,  and  that  the  doctrine  of  cy  pres 
cannot  be  applied,  except  in  the  cases  enumerated 
in  the  statute. 

That  the  estate  is  inalienable. 

That  the  devise  to  the  trustees  cannot  be  support- 
ed as  a  power  in  trust,  because  a  power  in  trust, 
whether  general  or  special,  authorized  by  the  stat- 
ute, is  good  only  when  the  grantees  of  the  power 
are  different  from  those  entitled  to  the  benefit  of 
the  trust. 

That  the  annuities  charged  upon  the  rents  and 
profits  fall  with  the  trust  estate. 

That  the  estates  given  by  the  codicil  also  fall,  and 
that  the  doctrine  of  cy  pres  cannot  be  applied  to 
save  them ;  but  that  the  legacies  to  the  Theological 
Seminary  and  to  St.  Philip's  Church  are  valid. 

Conclusions  arrived  at  by  Mr.  Senator  YOUNG,  in  the 

Opinion  delivered  by  him : 

That  the  sole  object  of  the  statute,  in  permitting 

express  trusts  to  be  created  to  receive  the  rents  and 

profits  of  lands  and  apply  them  to  the  use  of  the 
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beneficiaries,  was  to  enable  provision  to  be  made 
for  individuals  destitute  of  the  will,  the  discre- 
tion, or  the  power  to  manage  property  for  them- 
selves ;  and  where,  from  the  instrument  itself  cre- 
ating the  trust,  it  appears  that  the  beneficiaries  are 
not  of  that  character  or  description  of  persons,  as 
where  the  beneficiaries  are  also  the  trustees,  the 
trust  is  void. 

That  the  authority  to  apply  rents  and  profits  to 
the  use  of  the  beneficiary,  does  not  authorize  a  trust 
to  pay  over  such  rents  and  profits  to  the  benefi- 
ciary. 

That  the  estate  given  to  the  trustees  is  a  joint  ten- 
ancy for  12  lives,  and  being  for  more  than  two  lives 
the  trust  is  void  ;  that  the  trust  cannot  be  cut  down 
to  two  lives  under  the  doctrine  of  cy  pres,  as  that 
doctrine  cannot  be  extended  by  courts  beyond  the 
cases  enumerated  in  the  statute. 

That  the  trust  is  void  also,  inasmuch  as  the  rents 
and  profits  are  given  to  the  beneficiaries  during  the 
continuance  of  12  lives,  the  statute  having  subjected 
all  dispositions  of  rents  and  profits  of  lands  to  the 
rules  established  in  relation  to  future  estates— one 
of  which  is,  that  every  future  estate  shall  be  void  in 
its  creation,  which  shall  suspend  the  power  of 
alienation  for  more  than  two  lives  in  being  at  the 
creation  of  the  estate. 

That  the  trusts  created  by  the  will  being  void,  the 
legacies  and  annuities  given  by  the  testator  to  his 
relatives  are  also  void ;  the  main  intent  and  object 
of  the  testator  having  failed,  the  provisions  of  the 
will  founded  upon  that  intent  also  fail.  The  lega- 
cies however  to  the  Theological  Seminary  and  to 
St.  Philip's  Church,  having  no  necessary  connection 
with  the  other  parts  of  the  will,  are  valid 

Conclusions  arrived  at  by  Mr.  Senator  TRACT,  i7i  the 
Opinion  delivered  by  him : 

That  the  statute  does  not  abrogate  the  doctrine 
of  cy  pres,  and  that  the  trust  created  by  the  will  is  a 
valid  trust  for  one  twelfth  of  the  rente  and  profits 
to  each  of  the  12  nephews  and  nieces  of  the  testator, 
during  his  or  her  life. 

That  a  trust  to  receive  rente  and  profits  and  pay 
them  over  to  the  beneficiary  is  a  valid  'trust,  al- 
though not  created  in  the  words  of  the  statute,  viz.: 
to  receive  the  rente  and  apply  them  to  the  use  of 
the  beneficiary. 

Citations— Crui.,  tit.  32.  Deed,  ch.  23:4  Ves..  227- 
342 :  9  Ves.,  127 ;  11  Ves.,  112-149 : 12  Ves.,  295 ;  2  Bro. 
C.  C.,  30 ;  1  R.  S.,  718,  sec.  3 ;  727,  sec.  45 ;  732,  sec.  45 ; 
728,  sec.  55 :  748,  sec.  2 :  Crui.,  tit.  16,  Remainder,  ch. 
1,  sees.  10-27,  60,  63 ;  3  Burr.,  1626, 1635;  1  Crui.,  tit.  12, 
Trust,  ch.  1,  sees.  12. 13  ;  ch.  2,  sees.  1-6 ;  2  Bl.  Com., 
82-187  : 1  Co.  Litt.,  840, 845,  875 ;  2  Crui.,  503, 504 ;  Prest. 
Est.,  137  : 1  Ld.  Raym.,  622 ;  2  Ves.,  13,  252;  2  Vern., 
323  ;  2  P.  Wms.,  280 ;  3  Burr.,  1381 ;  2  Bro.  Ch.,  31, 215 ; 

1  Salk.,  226 ;  7  Ves..  551 ;  Cowp.,  777  :  4  T.  R.,  710  ;  2 
East,  36 ;  6  East,  628 ;  1  Saund.,  180,  n.  6 ;  Dyer,  330  ;  2 
Bing.,  126 ;  2  Merriv.,  388 :  5  Bro.  P.  C.,  572 ;  1  P.  Wms.. 
332  ;  2  R.  S.,  778,  sec.  11 ;  723,  sec.  15 :  729,  sees.  60,  70, 
71 ;  730,  sec.  63 ;  1  Maule  &  S.,  428  ;  9  Com.  L.  R.,  345 : 

2  Crui.,  tit.  18.  ch.  1,  sec.  26-29  ;  6  Crui.,  tit.  38,  ch.  15, 
sees.  4-7  ;  sec.  1,  pt.  6,  7 :  2  Cowp.,  657 :  1  Atk.,  493 ;  2 
Atk.,  122 ;  3  Lev.,  372 ;  Prec.  in  Ch.,491 ;  11  Mod.,  108; 
Holt,  370 ;  1  Vent.,  188 ;  Com.  Dig.,  tit.  Estate  by  De- 
vise, n.  8 ;  1  Wils.,  165  ;  3  East,  533 ;  1  R.  S.,  734,  sec.  94, 
708,  sec.  2. 

A  PPEAL*  from  Chancery.  George  [*266 
-O.  Lorillard,  of  the  City  of  N.  Y.,  died  in 
Sep.,  1832,  a  bachelor,  possessed  of  a  large 
real  and  personal  property,  worth  about 
$3,000,000,  most  of  which  was  in  real  estate  in 
the  City  of  N.  Y.,  and  the  annual  income  of 
which  at  the  time  of  his  death  was  from 
$80,000  to  $100,000.  *His  mother  was  [*267 
living  at  the  time  of  his  death,  but  she  sur- 
vived him  but  a  few  days.  He  left  two  broth- 
ers of  the  whole  blood.  Jacob  and  Peter  Lor- 
illard ;  one  brother  and  one  sister  of  the  half 
blood,  Daniel  Holsman.  and  Catharine,  the 
wife  of  John  G.  Coster  ;  a  niece,  Maria  R.  Bar- 
tow,  daughter  of  a  deceased  brother,  Blaze 
Lorillard;  *and  two  grand-nephews,  [*268 
George  and  Blaze  Lorillard,  children  of  a  de- 
ceased son  of  his  brother  Blaze  Lorillard — 
who,  upon  the  death  of  his  mother,  were  the 
only  heirs  at  law.  By  the  will  of  G.  Lorillard, 
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the  decedent,  made  in  Oct.,  1831,  and  executed 
in  due  form  of  law  to  pass  real  estate,  he  ap- 
pointed his  brother  Jacob  Lorillard,  and  12 
269*J  nephews  and  *nieces  of  the  whole 
blood,  children  of  his  brothers  Jacob,  Peter 
and  Blaze,  trustees  and  executors  of  such  will. 
He  also  devised  and  bequeathed  to  such  exec- 
utors and  trustees,  as  joint  tenants  and  not  as 
tenants  in  common,  all  his  real  and  personal 
estate,  in  trust  to  and  for  the  uses  and  purposes 
in  the  will  declared,  and  which  were  as  fol- 
lows: 

First.  As  to  his  real  estate  in  the  City  of  N. 
Y.,  to  lease  the  same  from  time  to  time,  and 
to  receive  the  rents  and  profits  thereof  ;  and 
out  of  such  rents  and  profits  to  pay  a  leg- 
acy of  $20,000  to  the  Theological  Seminary  of 
27O*]  the  Episcopal  *Church,  and  a  legacy 
of  $1,000  to  the  vestry  of  St.  Philip's  Church; 
and  an  annuity  of  $2,000  to  his  half  brother  D. 
Holsman,  for  life,  or  until  the  death  of  all  the 
children  of  his  brothers  Blaze, Peter  and  Jacob; 
an  annuity  of  $500  to  each  of  his  grand-neph- 
ews and  nieces,  who  should  be  living  at  the 
time  of  his  death,  the  grandchildren  of  his  said 
three  brothers  of  the  whole  blood,  and  to  each 
of  his  three  nieces  of  the  half  blood,  children 
of  his  half  brother,  D.  Holzman  :  such  annui- 
ties to  commence  when  the  legatees  respectively 
arrived  at  the  age -of  21,  and  to  continue  for 
life,  or  until  the  death  of  all  the  children  of  his 
brothers  Blaze, Peter  and  Jacob  Lorillard;  and 
an  annuity  of  $200  to  his  aunt,  Rosanna  Bow- 
ers, during  her  life,  or  until  the  death  of  all 
the  children  of  his  said  brothers.  And  to  ac- 
count for,  pay  over  and  divide  the  residue  of 
such  rents  and  profits,  after  deducting  ex- 
penses and  disbursements,  to  and  among  the 
12  nephews  and  nieces  who  were  named  as  ex- 
ecutors and  trustees  in  the  will,  and  who  were 
the  only  children  of  his  said  three  brothers  of 
the  whole  blood,  during  their  natural  lives.and 
to  the  survivors  and  survivor  of  them,  to  be 
divided  equally  between  them  or  such  of  them 
as  should  from  time  to  time  be  living.share  and 
share  alike.  The  annuities  or  distributive  shares 
of  the  several  nieces  and  grand-nieces  of  the 
testator  to  be  paid  to  them  for  their  separate 
use  and  benefit,  free  from  any  control,  liabil- 
ities or  engagements  of  their  husbands. 

Second.  To  sell  and  convert  all  the  residue 
of  his  real  and  personal  estate  into  money,  with- 
in three  years  after  his  death,  and  to  in  vest  the 
same  in  the  purchase  of  real  estate  in  the  City 
of  N.  Y.,  and  the  rents,  income  and  profits  of 
the  real  estate  so  purchased,  after  deducting 
expenses  and  disbursements,  to  be  paid  and 
divided  by  the  executors  and  trustees,  to  and 
among  all  the  children  of  his  brothers,  Blaze, 
Peter  and  Jacob  Lorillard,  and  the  survivors 
and  survivor  of  such  children,  during  their 
natural  lives;  to  be  equally  divided  among  such 
of  them  as  should  from  time  to  time  be  living, 
share  and  share  alike,  and  free  from  the  con- 
trol of  the  husbands  of  such  of  them  as  should 
be  femes  covert.  The  testator  also  declared  it  to 
be  his  will  and  desire,  that  his  said  nephews  and 
nieces  should  not  alienate,  sell  or  transfer  their 
271*]  respective  interests,  *shares  or  propor- 
tions of  the  rents,  proceeds  and  income  of  any 
of  his  real  estate, by  his  will  directed  to  be  paid 
to  them,  or  any  part  thereof,  without  the  writ- 
ten consent  of  a  majority  of  his  executors  and 
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trustees  ;  such  majority  in  no  case  to  be  less 
than  three  persons. 

Third.  The  testator  directed  that  after  the 
death  of  all  his  said  nephews  and  nieces,  the 
children  of  his  brothers,  Blaze,  Peter  and  Jacob, 
all  his  estate,  then  remaining.should  be  equally 
divided  among  all  the  children  of  such  neph- 
ews and  nieces  and  the  surviving  children  of 
such  of  them  as  might  then  be  dead,  in  equal 
proportions  per  stirpes  and  not  per  capita  ;  spe- 
cial directions  being  given  by  the  will  as  to  the 
distribution  of  the  estate  among  them  ;  which 
distribution  was  not  to  be  made  until  the  ex- 
piration of  two  years  after  the  death  of  all  the 
said  nephews  and  nieces. 

Fourth.  The  testator  authorized  such  of  his 
executors  and  trustees,  not  less  than  three  in 
number,  as  were  willing  to  serve,  and  who 
should  not  be  under  age  or  non-residents  of  the 
State,  to  execute  the  trust.  He  further  directed 
that  when  his  executors  and  trustees  should, 
by  death,  removal  from  the  State,  or  other  dis- 
ability, be  reduced  to  less  than  five  persons,the 
number  should  be  increased  from  time  to  time 
to  seven  persons.  The  eldest  grandchildren  of 
his  brothers,  Blaze,  Peter  and  Jacob,  who 
should  be  qualified  and  willing  to  act,  to  be 
selected  for  that  purpose  to  fill  the  vacancies 
that  might  occur  from  time  to  time;  the  requi- 
site conveyances  to  be  executed  by  the  surviv- 
ing trustees  and  executors  to  vest  in  such  new 
trustees  and  themselves, the  trust  estate  for  the 
purposes  of  the  will.  And  such  new  trustees 
respectively  were  to  receive  one  sixteenth  of 
the  net  income  or  rents  and  profits  of  the  estate 
during  the  time  they  should  act  as  such  trustees 
and  executors.in  lieu  of  the  annuities  to  which 
they  would  be  entitled,  during  that  time.under 
the  previous  provisions  of  the  will. 

By  a  codicil,  made  in  Dec.,  1831,  the  testator 
devised  in  fee  unto  his  nephew,  Peter  Loril- 
lard, Jr.,  son  of  his  brother  Peter  Lorillard,  a 
moiety  of  various  parcels  of  real  estate,  and 
also  a  house  and  leasehold  lot  of  ground  in  the 
City  of  N.  Y.,  upon  condition  that  the  devisee 
should,  within  *t wo  years  after  the  de-  [*272 
cease  of  the  testator,  pay  to  the  executors  and 
trustees  named  in  the  will  $25,000  to  be  by 
them  invested  in  trust  for  the  uses  and  pur- 
poses expressed  and  declared  in  the  second  ar- 
ticle of  his  will;  and  also  upon  the  further  con- 
dition that  he  should  covenant  and  agree  to 
pay  to  one  B.  Moore,  Jr.,  an  annuity  of  $200 
for  10  years  after  the  decease  of  the  testator. 
And  in  case  that  his  nephew,  Peter  Lorillard, 
Jr.,  should  not  elect,  stipulate  and  agree  to 
make  such  payments,  then  the  devise  and  be- 
quest contained  in  this  article  of  the  codicil  to 
be  void,  and  the  executors  and  trustees  were 
directed  to  dispose  of  the  lands  and  premises 
thus  given  to  Peter  Lorillard,  Jr.,  and  apply 
the  proceeds  as  directed  in  the  second  article 
of  his  will.  By  the  same  codicil  he  gave  a  life 
estate  in  a  certain  farm  unto  his  grand-nephew 
George,  grandson  of  his  brother^Blaze  ;  also  a 
life  estate  in  another  farm  to  his  grand-nephew 
Blaze,  also  a  grandson  of  his  brother  Blaze, 
and  a  life  estate  in  two  other  farms  to  his  niece 
Maria  R.  Bartow, daughter  of  his  brother  Blaze: 
directing  that  upon  the  expiration  of  the  said 
life  estates,  his  executors  and  trustees  should 
sell  and  dispose  of  the  property  thus  given  by 
the  codicil.and  invest  the  proceeds  as  provided 

618 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1835 


in  the  second  article  of  his  will.  He  also  gave 
an  annuity  of  $500  to  every  child  of  his 
brother  Daniel  Holsman  not  already  named  in 
his  will,  to  continue  during  the  natural  life  of 
every  such  child,  or  until  the  death  of  all  the 
children  of  his  brothers  Blaze,  Peter  and  Jacob, 
to  be  paid  by  his  executors  and  trustees  out  of 
the  fund  created  by  the  will  for  the  payment 
of  annuities.  . 

Shortly  after  the  death  of  the  testator,  the 
will  and  codicil  were  duly  proved  before  the 
surrogate  of  N.  Y. ,  and  letters  testamentary 
were  issued  to  seven  of  the  nephews  and  nieces 
named  in  the  will  as  executors  and  trustees. 
Maria  R.  Bartow,  another  of  the  nieces,  after- 
wards took  out  letters  testamentary  thereon. 
The  other  four  nephews  and  nieces  named  in 
the  will  as  executors  and  trustees  were  minors. 
Catharine  Holsman,  the  mother  of  the  deced- 
ent, made  a  will  of  her  personal  estate  previous 
to  her  death,  and  appointed  her  sons  George 
and  Jacob  Lorillard,  and  her  son-in-law  J.  G. 
Coster,  executors;  and  after  her  death, the  will 
273*]  was  proved  *by  Jacob  Lorillard  and 
J.  G.  Coster,  the  surviving  executors, who  took 
upon  themselves  the  execution  thereof. 

The  bill  in  this  cause  was  filed  by  Jacob  Lor- 
illard, one  of  the  executors  of  his  mother,  and 
also  one  of  the  executors  and  trustees  named 
in  the  will  of  his  brother,  and  by  the  seven 
nephews  and  nieces  who  first  took  out  letters 
testamentary  and  assumed  the  execution  of  the 
will  of  G.  Lorillard, together  with  the  husbands 
of  such  of  those  nieces  as  were  married, for  the 
purpose  of  settling  the  construction  of  the  will 
apd  codicil  of  G.  Lorillard,  and  of  having  the 
trusts  thereof,  so  far  as  they  were  valid,  car- 
ried into  into  effect  under  the  direction  of  the 
Court  of  Chancery;  and  Maria  R.  Bartow  and 
her  husband,  who  had  refused  to  join  in  the 
suit,  the  four  executors  and  trustees  who  were 
minors,  J.  G.  Coster  and  his  wife,  Peter  Lor- 
illard the  brother,  and  D.  Holsman  the  half 
brother  of  the  testator,  together  with  George 
and  Blaze  Lorillard.  his  grand  nephews,  were 
made  defendants.  The  answers  of  the  defend- 
ants, except  of  the  four  infant  executors  and 
trustees,  admitted  the  material  facts  stated  in 
the  bill,  but  insisted  that  the  devises  and  be- 
quests were  illegal,  except  some  of  the  specific 
devises  and  bequests  contained  in  the  codicil  ; 
and  they  claimed  to  have  the  residue  of  the  es- 
tate distributed  as  in  cases  of  intestacy.  The 
four  infant  trustees  submitted  their  rights  and 
interests  to  the  decision  and  protection  of  the 
court.  The  cause  was  heard  before  the  Vice- 
Chancellor  of  the  First  Circuit,  who  decreed  in 
favor  of  the  validity  of  all  the  trusts  contained 
in  the  first  and  second  sections  of  the  will, and 
directed  them  to  be  carried  into  execution  ac- 
cording to  the  terms  of  the  will.  He  expressly 
declined  to  make  any  decree,  either  in  favor 
of  or  against  the  validity  of  the  ultimate  lim- 
itation over  of  the  estate  to  the  issue  of  the  12 
nephews  and  nieces  after  their  deaths,  as  pro- 
vided for  in  the  third  section  of  the  original 
will,  the  proper  parties  not  being  before  the 
court ;  but  in  the  opinion  delivered  at  the  time 
of  making  the  decree,  he  arrived  at  the  con- 
clusion that  the  ultimate  limitation  over  was 
void.  From  this  decree  all  the  defendants, ex- 
cept Peter  Lorillard  the  brother,  and  the  four 
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minor  executors  and  trustees  of  the  testator, 
appealed  to  the  Chancellor. 

*The  appeals  were  argued  before  the  [*274 
Chancellor  in  the  month  of  July,1834,and  June 
20,1835,the  Chancellor  decreed:  1.  That  the  leg- 
acies to  the  trustees  of  the  General  Theological 
Seminary  of  the  Protestant  Episcopal  Church 
in  the  U.  S. ,  and  to  the  trustees  or  vestry  of 
St.  Philip's  Church,  and  the  several  annuities 
to  Daniel  Holsman  and  to  his  children,  to  Ro- 
sanna  Bowers,  and  to  the  several  grand-nephews 
and  nieces  of  the  testator  who  were  living  at 
the  time  of  his  death,  in  the  will  and  codicil 
mentioned,  as  stated  in  the  pleadings  in  this 
cause,  are  valid,  and  are  also  valid  charges  upon 
the  rents  and  profits  of  the  testator's  real  estate 
whereof  he  died  seised,  in  the  City  of  N.  Y., 
during  the  lives  of  his  12  nephews  and  nieces, 
who  are  named  as  executors  and  trustees  in  his 
said  will,  and  during  the  life  of  the  survivor 
of  the  said  12  nephews  and  nieces,  if  the  re- 
spective annuitants  shall  so  long  live;  and  the 
rents  and  profits  of  each  and  every  portion  or 
share  of  the  said  real  estate  in  the  City  of  N.  Y., 
is  chargeable  with  a  just  and  ratable  proportion 
of  the  said  legacies  and  annuities,  without  ref- 
erence to  the  validity  of  the  devise  to  the  exec- 
utors and  trustees. 

2.  That  the  limitation,  devise  or  bequest  of 
one  sixteenth  of  the  net  income  of  the  estate  of 
the  testator  to  each  of  the  grand-nephews  and 
nieces  of  the  testator  who  shall  act  as  trustees 
and  executors,  after  the  number  of  the  original 
trustees  and  executors  shall  be  reduced  to  less 
than  five  persons,  is  illegal  and  void  in  its  cre- 
ation, and  does  not  change  or  alter  the  rights 
of  any  of  the  nephews  and  nieces,  or  of  the 
heirs  at  law  of  the  testator,  as  to  the  distribu- 
tion of  the  rents,  profits  and  income  of  the  es- 
tate.    But  the  invalidity  of  the  limitations,  de- 
vises or  bequests  of  the  sixteenths  of  the  rents 
and  profits  will  not  prevent  the  said  nephews 
and  nieces  from  acting  as  trustees,  according 
to  the  provisions  of  the  said  will. 

3.  That  the  devise  or  limitation  over,  of  the 
ultimate  remainder  in  fee,  to  the  grand-neph- 
ews and  nieces  of  the  testator,  or  their  children, 
who  may  be  in  existence  at  the  time  of  the 
death  of  the  last  of  the  12  nephews  and  nieces 
who  are  named  as  the  executors  and  trustees 
in  the  testator's  will,  is  a  limitation  of  future 
contingent  estates  which  would  suspend  the 
*absolute  power  of  alienation  of  every  [*275 
part  of  the  testator's  real  estate  in  the  City  of 
N.  Y.,  for  a  longer  period  than  during  the  con- 
tinuance of  two  lives  in  being  at  the  time  of  his 
death,  and  is,  therefore,  absolutely  void. 

4.  That  the  interests  of  the  12  nephews  and 
nieces  of  the  testator,  named  in  the  residuary 
clause  of  the  first  section  or  article  of  his  will, 
in  the  income  or  rents  or  profits  of  the  real  es- 
tate in  the  City  of  N.  Y. ,  are  not  in  the  nature 
of  a  joint  tenancy,  but  are  in  the  nature  of  a 
tenancy  in  common  between  the  12  nephews 
and  nieces  for  life,  with  cross-remainders  to 
the  survivors  in  the  shares  of  those  who  shall 
die  before  the  time  appointed  for  the  vesting 
of  the  ultimate  remainders  in  fee;  and  that  the 
trust  created  by  the  said  will,  as  to  the  share  of 
each  of  the  12  nephews  and  nieces,  is  valid  dur- 
ing the'continuance  of  the  life  of  the  person  first 
entitled  to  such  share.     But  the  several  cross- 
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remainders,  so  far  as  they  are  inconsistent  with 
the  provision  of  the  Revised  Statutes,  which 
prohibits  the  creation  of  more  than  two  succes- 
sive estates  for  life,  being  void,  all  the  cross- 
remainders  in  each  share,  except  the  first  cross 
remainders  in  such  share,  are  therefore  void. 
That  the  several  cross-remainders,  in  favor  of 
the  11  surviving  nephews  and  nieces,  in  the 
rents  and  profits  of  the  original  share  of  the 
nephew  or  niece  who  shall  first  die,  and  which 
are  limited  to  take  effect  immediately  on  the 
death  of  such  nephew  or  niece  are  valid.  But 
that  all  the  other  cross-remainders,  which  are 
limited  to  take  effect  upon  the  death  of  any  of 
the  other  11  nephews  or  nieces,  being  limited 
in  such  a  manner  as  to  suspend  the  power  of 
-alienation  for  a  longer  period  than  during  the 
continuance  of  two  lives  in  being  at  the  death 
of  the  testator,  are,  therefore,  illegal  and  void. 

5.  That  the  trusts  created  in  and  by  the  sec- 
ond section  or  article  of  the  will  of  the  testa- 
tor, George  Lorillard,  in  the  real  estate  to  be 
purchased  in  the  City  of  N.  Y.,  and  the  power 
in  trust  to  sell  the  real  estate  out  of  the  City 
of  N.  Y.,  for  the  purpose  of  making  such  in- 
vestments, are  valid,  to  the  same  extent  as  the 
devise  in  trust,  in  the  previous  part  of  the  will, 
in  relation  to  the  real  estate  of  the  testator  in 
the  City  of  N.  Y.  That  the  13  nephews  and 
276*]  nieces,  named  by  *the  testator  as  exec- 
utors and  trustees,  are  the  persons  intended  to 
be  designated  by  the  words  "  all  the  children 
of  my  said  brothers  Blaze,  Peter  and  Jacob 
Lorillard,"  in  the  second  section  or  article  of 
the  will  ;  and  that  the  testator  did  not  intend 
to  include  any  after  born  children  of  his  two 
surviving  brothers,  in  the  demise  of  the  income 
or  rents  and  profits  of  that  part  of  his  property. 

And  6.  That  it  be  referred  to  one  of  the  mas- 
ters of  this  court,  residing  in  the  City  of  N. 
Y. ,  to  settle  and  report  to  this  court  the  form 
of  the  conveyances  which  shall  be  taken  by 
the  executors  and  trustees,  upon  the  invest- 
ments of  the  proceeds  of  the  testator's  real  es- 
tate out  of  the  City  of  N.  Y.,  and  of  his  per- 
sonal estate,  in  the  purchase  of  real  estate  in 
that  city,  with  proper  limitations  in  such  con- 
veyances, securing  to  the  several  devisees  and 
to  the  heirs  at  law  of  the  testator  their  several 
rights  therein  upon  the  footing  of  this  decree. 
That  the  costs  of  all  the  partiesan  the  original 
suit,  as  well  as  upon  this  appeal,  be  paid  by 
the  executors  and  trustees  out  of  the  income, 
rents  and  profits  of  the  real  and  personal  es- 
tate of  which  the  testator  died  seised.  And 
that  all  questions  and  directions,  not  herein 
decided  or  given,  he  reserved  until  the  coming 
in  of  the  said  master's  report;  with  liberty  to 
any  party  to  apply  to  the  court  from  time  to 
time  upon  the  foot  of  this  decree  ;  upon  due 
notice  to  all  the  other  parties  in  interest  for 
such  further  directions  as  may  be  necessary  ; 
and  that  so  much  of  the  decree  of  the  Vice- 
Chancellor  as  is  inconsistent  with  this  decree 
be  reversed.  See  the  opinion  delivered  by  the 
Chancellor  on  pronouncing  the  decree,  in  5 
Paige,  Ch.,  213,  et  seq. 

From  this  decree  there  were  sundry  appeals 
to  the  Court  for  the  Correction  of  Errors. 

John  G,  Coster  and  Catharine  Margaret,  his 
wife,  appealed:  1.  From  all  that  part  of  the 
decree  by  which  it  is  declared  that  the  bequest 
-of  one  sixteenth  of  the  net  income  to  each  of 
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the  grand-nephews  and  nieces  does  not  change 
or  alter  the  rights  of  any  of  the  nephews  and 
nieces,  or  of  the  heirs  at  law  of  the  testator,  as 
to  the  distribution  of  the  rents,  etc. ;  2.  From 
all  that  part  of  the  decree  whereby  it  is  ad- 
judged that  the  interests  devised  to  the  12 
nephews  and  nieces  and  that  the*trust  [*277 
declared  by  the  will  as  to  the  share  of  each  are 
valid,  for  any  time  or  purpose  whatever;  3. 
From  all  that  part  of  the  decree  whereby  it  is 
adjudged  that  the  trusts  created  by  the  sec- 
ond section  of  the  will  are  valid;  that  the  12 
nephews  and  nieces  are  the  persons  meant  by 
the  designation  in  the  second  section,  "of  all 
the  children,"  etc. ;  and  that  the  testator  did 
not  intend  to  include  any  after  born  children; 
and  4.  From  all  that  part  of  the  decree  which 
directs  a  reference  to  a  master,  etc. 

Robert  Bartow  and  Maria  R.  Bartow,  his 
wife,  appealed:  1.  From  all  that  part  of  the 
decree  whereby  it  is  adjudged  that  the  inter- 
ests of  the  12  nephews  and  nieces  in  the  in- 
come of  the  real  estate  are  not  in  the  nature  of 
a  joint  tenancy,  but  are  in  the  nature  of  a  ten- 
ancy in  common,  with  cross-remainders  to  the 
survivors;  and  that  the  trust  created  by  the 
will,  as  to  the  share  of  each  of  the  12  nephews 
and  nieces,  is  valid  during  the  continuance  of 
the  life  of  the  person  first  entitled  to  such 
share;  but  that  all  the  cross  remainders,  ex- 
cept the  first,  are  void;  2.  From  all  that  part 
of  the  decree  which  places  the  trust  created  by 
the  second  section  of  the  will  upon  the  same 
footing  with  the  trust  created  by  the  first  sec- 
tion of  the  will:  and  adjudged  that  the  neph- 
ews and  nieces  are  the  persons  designated  in 
the  second  section,  and  that  the  testator  did 
not  intend  to  include  any  after  born  children; 
and  4.  From  all  that  part  of  the  decree  which 
directs  a  reference  to  a  master,  etc. 

Daniel  Holsman  appealed  upon  the  same 
grounds  stated  in  the  appeal  of  Bartow  and 
wife. 

Blaze  Lorillard  and  George  Lorillard,  grand- 
nephews  of  the  testator,  also  appealed  upon 
the  same  grounds  stated  in  the  appeal  of  Bar- 
tow  and  wife. 

Jacob  Lorillard,  one  of  the  infant  trustees, 
appealed:  1.  From  all  that  part  of  the  decree 
whereby  it  is  adjudged  that  the  bequest  of  one 
sixteenth  of  the  net  income  to  each  of  the 
grand-nephews  and  nieces,  after  a  certain 
event,  is  illegal  and  void  in  its  creation;  2. 
From  all  that  part  of  the  decree  whereby  it  is 
adjudged  that  the  devise  or  limitation  over  of 
the  ultimate  remainder  is  void ;  3.  For  the 
same  causes  assigned  as  *the  second  [*278 
ground  of  appeal  of  Bartow  and  wife  ;  4. 
From  all  that  part  of  the  decree  which  directs 
a  reference,  etc. 

Eliza  M.  Lorillard, Emily  Lorillard  and  Julia 
Lorillard,  the  three  other  infant  trustees,  ap- 
pealed: 1.  From  all  that  part  of  the  decree 
whereby  it  is  adjudged  that  the  devise  or  lim- 
itation over  of  the  ultimate  remainder  is  void; 
2.  From  all  that  part  of  the  decree  whereby  it  is 
declared  that  all  the  cross-remainders  except 
the  first  are  void ;  and  3.  From  all  that  part 
of  the  decree  whereby  a  reference  to  a  master 
is  ordered. 

Jacob  Lorillard  and  the  other  complainants 
also  appealed:  1.  From  all  that  part  of  the  de- 
cree whereby  it  is  adjudged  that  the  annuities 
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to  Daniel  Holsman,  Blaze  Lorillurd  and  George 
Lorillard  are  valid,  and  charges  upon  the  rents 
and  profits  of  the  testator's  estate,  without  ref- 
erence to  the  validity  of  the  devise  to  the  trust- 
ees; 2.  From  all  that  part  of  the  decree  where- 
by it  is  adjudged  that  the  bequest  of  the  one 
sixteenth  of  the  net  income  to  the  grand-neph- 
ews, etc.,  after  a  certain  event,  is  void  ;  3. 
From  all  that  part  of  the  decree  whereby  it  is 
adjudged  that  the  limitation  over  of  the  ulti- 
mate remainder  is  void;  4.  For  the  same  cause 
assigned  as  the  first  ground  of  appeal  of  Bar- 
tow  and  wife;  and  5.  From  all  that  part  of  the 
decree  ordering  a  reference. 

Appeals  from  the  decree  of  the  Chancellor 
having  been  entered  as  well  by  the  complain- 
ants as  by  the  defendants  in  the  court  below, 
the  cause  was  argued  in  the  Court  for  the  Cor- 
rection of  Errors,  by  counsel  representing  the 
interests  of  the  several  parties. 

On  the  part  of  the  trustees,  the  complainants 
in  the  court  below,  the  following  points  were 
presented  and  argued  by  Messrs.  Benjamin 
F.  Butler,  Atty-Oen.  of  the  U.  8.,  and  by 
Peter  A.  Jay. 

1.  That  part  of  the  decree  appealed  from, 
which  declares  valid  the  annuities  to  Daniel 
Holsman,  Blaze  Lorillard  and   George  Loril- 
lard, and  makes  them  chargeable  on  the  rents 
and  profits  of  the  estate,  without  reference  to 
the  validity  of  the  devise  to  the  executors  and 
trustees,  is,  when  taken  in  connection  with  the 
residue  of  the  decree,  erroneous;  and  if  the 
279*]  *decree  be  in  other  respects  affirmed, 
this  part  thereof  should  be  reversed  or  modi- 
fied.    The  annuities  given  by  the  will  to  these 
persons  were  so  given  by  the  testator,  as  a 
part  of  the  general  trusts  of  his  will,  and   on 
the  supposition  that  those  trusts  could  be  car- 
ried into  effect ;  in  which  event  these  annui- 
tants would  not  have  taken  any  part  of  the  es- 
tate as  heirs  at  law.     The  annuitants  claim  in 
this  suit  as  heirs  at  law,  and  against  the  will 
of  the  testator:  and  by  the  decree  appealed 
from,  they  will  take  their  shares  of  the  rever 
sion,  and  retain  their  annuities  also,  which  is 
inequitable  and  should  not  be  allowed. 

2.  That  part  of  the  decree  appealed  from 
which  declares  illegal  and  void  in  its  creation 
the  limitation  or  bequest  of  one  sixteenth  of 
the  net  income  of  the  estate  to  the  grand-neph- 
ews and  nieces,  who  shall  act  as  trustees  and 
executors  after  the  number  of    the  original 
trustees  and  executors  shall  be  reduced  below 
five,  is  erroneous,  and  ought  to  be  reversed. 
This  direction  of  the  testator  is  a  mere  rule  of 
compensation  to  the  new  trustees,  for  their 
personal  services  and  is  not  a  limitation  of  any 
estate  or  interest  in  the  lands,  or  in  the  rents 
and  profits  thereof.     The  nature  and  quality 
of  the  trust  estate,  and  of  the  interests  of  the 
cestuis  que  trust,  will  not  be  affected  by  this  di- 
rection, nor  will  it  suspend  the  power  of  aliena- 
tion in  respect  to  any  part  of  the  estate. 

3.  That  part  of  the  decree  appealed  from, 
which  adjudges  and  declares  that  the  limita- 
tion over,  of  the  ultimate  remainder  in  fee,  to 
the  grand-nephews  and  nieces  of  the  testator, 
or  their  children,  who  may  be  in  existence  at 
the  time  of  the  death  of  the  last  of  the  12 
nephews  and  nieces,  is  absolutely  void — is  er- 
roneous, and  ought  to  be  reversed.    The  ques- 
tion  thus  decided  by  the  Chancellor  was  not  I 
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presented  for  decision,  nor  was  any  direction- 
in  respect  to  it  sought  by  the  bill;  and  if  the 
defendants,  or  any  of  them,  desired  a  decision 
thereon,  they  should  have  filed  a  cross-bill, 
and  have  brought  all  proper  parties  before  the 
court.  The  parties  to  be  affected  by  the  de- 
cision (the  grand-nephews  and  nieces  of  the 
testator)  were  not  before  the  court,  though  it 
is  manifest  from  the  will  itself  that  there  were 
such  parties  in  being  at  its  date,  and  it  must 
be  presumed  that  they  continued  to  be  in  ex- 
istence at  *the  filing  of  the  bill.  Direc-  [*28O 
tions  concerning  the  investment  of  the  person- 
al property  and  the  proceeds  of  the  real  prop- 
erty out  of  the  City  of  N.  Y.,  might  have  been 
given  in  general  terms  for  conveyances  to  be- 
executed,  subject  to  the  trusts  of  the  will,  and 
to  the  directions  of  the  Court  of  Chancery,  to- 
be  given  whenever  the  question  shall  be'pre- 
sented  by  the  proper  parties,  on  the  foot  of  the 
decree  in  this  cause. 

4.  If  the  limitation  over  of  the  ultimate  re- 
mainder in  fee  be  void,  and  the  interests  de- 
vised  to  the  12  nephews  and  nieces  in  the 
rents  and  profits,  are  in  the  nature  of  a  tenancy 
in  common  with  cross-remainders,as  adjudged 
in  the  decree  appealed  from,  then  all  the  suc- 
cessive estates  for  life  in  each  share  (when  con- 
sidered without  reference  to  the  alleged  sus- 
pense of  the  power  of  alienation)  are  valid ;  and 
that  part  of  the  said  decree  which  declares  that 
all  the  cross-remainders  in  each  share,  except 
the  first  cross-remainders  in  such  share,  are 
inconsistent  with   that  provision  of  the  Re- 
vised Statutes  which  prohibits  the  creation  of 
more  than  two  successive  estates  for  life  and, 
therefore,  void — is  erroneous  and  should  be 
reversed.     The  provision  referred  to,  1  R.  S., 
722,  sec.  17,  allows  the  creation  of  any  num- 
ber of  successive  estates  for  life,  provided  they 
are  limited  to  persons  in  being  at  the  creation 
thereof,  except  where  a  remainder  otherwise 
valid  is  limited  on  such  life  estates,  in  which 
case  all  the  life  estates  after  the  first  and  sec- 
ond are  avoided,  for  the  purpose  of  giving  ef- 
fect to  the  remainder.    In  the  present  case  the 
cross-remainders  or  successive  life  estates  in 
each  share,  being  all  limited  to  persons  in  be- 
ing at  the  creation  thereof,  and  there  being  no- 
valid  remainder  limited  thereon,  capable  of 
taking  effect^the  limitation  of  said  successive 
life  estates  is  not  repugnant  to  the  provisions 
referred  to. 

5.  That  part  of  the  decree  which  declares 
that  all  the  cross-remainders  (except  those  in 
favor  of  the  11  surviving  nephews  and  nieces, 
in  the  rents  and  profits  of  the  original  share  of 
the  nephew  or  niece  who  shall  first  die,  and 
which  are  to  take  effect  immediately  on  the 
death  of  such  nephew  or  niece)  are  limited  in 
such  a  manner  as  to  suspend  the  power  of 
alienation  for  a  longer  period  than  during  the 
continuance  of  two  lives  in  being  at  the  death 
of  the  testator,  and  *that  the  same  are,  [*281 
therefore,  illegal  and  void,  is  erroneous,  and 
ought  to  be  reversed.     The  several  cross  re- 
mainders in  question  are  all  and  each  of  them 
vested,  and  not  contingent;  and  if  contingent, 
do  not  suspend  the  power  of  alienation.  There 
being  no  valid  disposition  of  the  ultimate  re- 
maind,er  in  fee,  the  trustees  and  cestuis  que  trust' 
by  uniting  with  the  heirs  at  law,  if  at  liberty 
to  do  so,  can  convey  an  absolute  fee  in  posses- 
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sion.  There  is  no  provision  or  rule  of  law 
which  prevents  the  execution  of  such  a  con- 
veyance in  the  present  case  unless  it  be  found 
in  the  63  section  of  the  Statute  Concerning 
Uses  and  Trusts  ;  but  that  section  creates  a 
mere  personal  disability, which  is  not  engrafted 
on  the  estate  so  as  to  become  an  integral  part 
of  the  limitation  to  the  trustees.  The  63d  sec- 
tion was  evidently  intended  for  the  sole  pur- 
pose of  protecting  the  bounty  of  the  testator 
from  waste  in  cases  where,  by  the  terms  or  nat- 
ure of  the  trust,  the  alienation  of  the  interest 
of  the  cestuis  que  trust,  in  the  accruing  rents  and 
profits,  would  defeat  the  object  of  the  trust. 
To  extend  it  beyond  such  cases  will  produce 
the  double  mischief  of  fettering,  unnecessarily, 
the  alienation  of  estates,  and  of  defeating  trusts 
for  useful  and  innocent  purposes;  both  which 
consequences  are  repugnant  to  the  spirit  of  the 
new  statutes,  and  to  public  policy.  In  the  pres- 
ent case  the  testator  has  imposed  no  restraint 
on  the  alienation  of  the  interests  of  the  cestuis 
que  trust,  except  that  he  requires  the  written 
consent  of  a  majority  of  his  executors  and  trust- 
ees. With  such  consent,  the  will,  by  necessary 
implication,  authorizes  the  alienation  of  the  in- 
terest of  each  of  the  12  nephews  and  nieces  at  all 
times  during  the  continuance  of  the  trust.  This 
provision  takes  the  case  out  of  the  63d  section 
above  referred  to,  and  there  is,  therefore  no 
suspense  of  the  absolute  power  of  alienation. 
If  the  power  of  alienation  be  yet  suspended  by 
means  of  the  63d  section,  then  it  is  insisted  that 
such  suspense  of  alienation  is  the  act  of  the 
law  and  not  of  the  testator  and  that  the  same  is, 
therefore,  allowable  and  does  not  defeat  the 
trust  in  question,  which  being  expressly  au- 
thorized by  the  Statute  Concerning  Uses  and 
Trusts,  must  be  deemed  to  be  excepted  from 
any  rule  in  the  prior  article  inconsistent  with 
its  validity  and  execution. 
282*]  *6.  If  the  interests  devised  to  the  12 
nephews  and  nieces  are  in  the  nature  of  a  ten 
ancy  in  common  with  cross-remainders,  and 
the  views  presented  in  the  last  two  points  be 
correct,  then  it  will  follow  that  the  trust  which 
directs  the  payment  of  the  rents  and  profits  of 
the  testator's  estate  to  the  12  nephews  and 
nieces  during  their  lives,  and  to  the  survivors 
and  survivor  of  them  is  valid,  and  that  its  due 
execution  should  be  decreed  and  enforced.  The 
interests  of  the  12  nephews  and  nieces  in  the 
rents  and  profits  of  the  property  devised  is  a 
tenancy  in  common,  each  owning  separately 
from  the  others  one  twelfth  part.  Upon  the 
death  of  A  (the  first  of  the  12  nephews  and 
nieces  who  shall  die),  his  twelfth  part  of  the 
rents  and  profits  will  vest  in  possession  in  the 
remaining  11,  as  tenants  in  common  ;  and  on 
the  death  of  B  (the  second  of  the  said  nephews 
and  nieces  who  shall  die),  his  original  twelfth 
part,  and  his  eleventh  part  of  A's  share,  will 
pass  to  the  remaining  10  as  tenants  in  common; 
and  on  the  death  of  C  (the  third  of  the  said 
nephews  and  nieces  who  shall  die),  his  orig- 
inal share,  together  with  his  eleventh  part  of 
A's  share  and  his  tenth  part  of  B's  share,  will 
pass  to  the  remaining  9  ;  and  so  on  until  the 
death  of  all  but  one  of  the  said  12  nephews  and 
nieces,  when  all  the  shares  will  be  united  in  the 
person  of  the  survivor,  and  he  will  be  entitled 
to  all  the  rents  and  profits  of  the  whole  estate. 
7.  At  all  events,  on  the  principles  adjudged 
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in  the  decree  appealed  from,  two  successive 
life  estates  should  have  been  allowed  in  each 
share;  and  to  that  extent  the  trust  in  question 
should  have  been  carried  into  effect. 

8.  In  the  foregoing  points  it  has  been  taken  for 
granted  that  the  interests  of  the  nephews  and 
nieces  are  in  the  nature  of  a  tenancy  in  common 
with  cross-remainders  as  decided  by  theChancel- 
lor,  and  not  in  the  nature  of  joint  tenancy,  as  ad- 
mitted in  argument  before  the  Vice- Chancellor, 
and  as  assumed  in  his  opinion  and  decree;  but  if 
the  latter  view  shall  be  considered  the  correct 
one,  it  is  still  insisted  that  the  trust  which  di- 
rects the  payment  of  the  rents  and  profits  to- 
the  12  nephews  and  nieces  during  their  lives, 
and  to  the  survivors  and  survivor  of  them,  i& 
legal  and  valid  for  t  he  reasons  *assigned  [*283 
in   the  opinion  of  the  Vice- Chancellor  and  iu 

.the  preceding  fifth  point. 

9.  That  part  of  the  decree  which  directs  the 
form  of  the  conveyances  to  be  settled  is  erro- 
neous, because  it  is  premature  and  unnecessary. 
The  rights  of  the  devisees  and  heirs  at  law, 
whatever  they  may  be,  will  attach  to  any  lands 
which  the  trustees  may  purchase,  whatever  may 
be  the  form  of  the  conveyances  to  them. 

On  the  part  of  the  heirs  at  law,  the  defend- 
ants in  the  court  below,  the  following  points 
were  presented  and  argued  by  Messrs.  George 
Wood,  David  B.  Ogden  and  Henry  R. 
Storrs. 

1.  Construing  the  will  in  question  at  com- 
mon law,  and  independently  of   the  Revised 
Statutes,  it  gives  to  the  trustees  therein  named 
a  legal  estate  in  fee  simple  in  the  real  estate, 
and  also  in  the  personal  estate  when  converted 
into  land,  and  they  take  the  same  under  the 
statutes. 

2.  As  to  the  real  estate  in  the  City  of  N.  Y., 
the  12  nephews  and  nieces  specially  designated 
in  the  will,  would  at  common  law  take  an  equita- 
ble right  to  tfae  use  of  the  rents  and  profits  there- 
of for  their  joint  lives,  and  the  life  of  the  sur- 
vivor, subject  to  the  personal  legacies  and  an- 
nuities charged  thereupon  in  the  will. 

3.  In  all  the  real  estate,  after  the  death  of  at 
least  eight  nephews  and  nieces,  grandchildren 
would  come  in  and  take  each  one  sixteenth  of 
the  rents  and  profits.  This  is  sure  to  take  place, 
but  is  uncertain  as  to  the  time  and  person. 

4.  The  said  grandchildren  would,  at  com- 
mon law,  take  respectively  a  shifting  use,  dis- 
placing pro  tanto  the  interests  of  those  then 
holding  for  life,  which  is  a  future  use  under 
the  Revised  Statutes. 

5.  The  legal  estates,  as  well  as  the  equitable 
uses  under  this  will  are,  at  common  law,  joint 
tenancies  and  the  title, as  well  legal  as  equitable, 
continues  one  and  entire  until  its  termination 
in  the  last  survivor. 

6.  The  concurrent  uses  for  life,  as  well  in 
the  city  property  as  in  the  residuum,  fetter  the 
power  of  alienating  an  absolute  fee  in  posses- 
sion, beyond  the  period  allowed  by  the  Revised 
*Statutes,  of  each  and  every  entire  par-  [*284 
eel  of  property,  and  are  void,  being  prohibited 
by  said  statutes. 

7.  The  Revised  Statutes,  1  R.  S.,  723,  sec. 
15,  prohibit  the  limitations  contained  in  thi& 
will,  by  prohibiting  all  limitations  and  condi- 
tions, suspending  the  absolute  power  of  alien- 
ation for  a  longer  period  than  two  lives  in  be- 
ing at  the  creation  of  the  estate. 
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8.  By  limitations  in  this  section  is  meant  the 
formation  of  estates  or  interests,  and  the  word 
is  not  to  be  taken  iu  its  restricted  sense  as  mean- 
ing the  terminating  or  ceasing  of  an  estate  upon 
the  happening  of  a  certain  event. 

9.  The  prohibition  in  this  section  extends  to 
and  embraces  all  estates,  rights  and  interests, 
whether  precedent  or  future,  in  possession, 
reversion  or  remainder;  and  this  is  evident: 
first,  from  the  words.     The  language  is  not 
only  broad,  but  is  expressive  of  a  certain  in- 
tent in  particular  that  it  should  be  so  broad 
and  comprehensive  as  to  embrace  limitations 
and  conditions  generally,  whether  de  preaenti 
orinfuturo.     Second.  Even  if  the  words  were 
vague  or  dubious,  the  secondary  or  auxiliary 
rules  of  construction  confirm  this  view,  viz. : 
1.  The  context  or  subject-matter.     The  14th 
section,  immediately  preceding,  is  a  substan-' 
live  enacting  clause,  embracing  a  particular 
prohibition,  viz. :  future  estates  for  a  particu- 
lar purpose,  viz. :  to  decree  them  void  in  their 
creation.     The  15th  section  contains  a  distinct 
and  equally  substantive  enactment,  in  terms 
studiously  broad  and  comprehensive,  and  to 
confine  it  to  future  estates  would  render  it  vain 
and  nugatory  tautology.     It  should  be  more 
comprehensive  to  give  it  effect.      Ut  res  magis 
valeat  quam  pereat.     This  whole  article  of  the 
statute  treats  of  precedent  as  well  as  future 
estates  and  interests,  and  the  3d,  4th  and  19th 
sections  respect  perpetuities  in  precedent  es- 
tates.    2.  The  mischief.     This  is  particularly 
expressed  in  the  statute,  and  extends  to  a  fee 
in  possession.     The  common  law  mischief  in- 
tended to  be  remedied  was  the  too  great  exten- 
sion of  the  power  of  perpetuity,  which  was 
any  limitation  tending  to  take  the  subject  of  it 
out  of  commerce  for  any  longer  period  than 
two  lives  in  being  and  21  years,  allowing  also 
a  few  months  for  the  period  of  gestation.     To 
advance  the  remedy  and  repress  the  mischief, 
the  restriction   upon   the  power  of  fettering 
285*]  alienation  *must  extend  to  precedent 
as  well  as  future  estates.     When  the  precedent 
is  inalienable  for  more  than  two  lives,  unfet- 
tering the  future  estate  alone,  does  not  reach 
the  mischief.     3.  The  reason  and  spirit  of  the 
law.     A  future  estate  is  not  a  marketable  com- 
modity. 

10.  The  prohibiting  enactments  in  question 
extend  to  equitable  limitations  as  well  as  legal, 
under  the   Revised   Statutes.     1.  On  general 
principles.     Equitas  sequitur  legem.     2.  By  ex- 
press enactment,  1  R.  S.,  728,  sec.  55. 

11.  The  inability  of  the  cestui  que  trust  en- 
titled to  the  rents  and  profits  of  land  to  alien- 
ate, is  a  quality  engrafted  by  legislative  enact- 
ment, Id.,  p.  730,  sec.  63,  upon  his  equitable 
right  to  the  property,  and  not  a  personal  dis- 
ability. 

12.  The  extending  of  such  disability  through 
more  than  two  lives  is  not  requisite  to  answer 
any  supposed  motives  of  the  Legislature  in  es- 
tablishing and  allowing  this  kind  of  limitation, 
and  is  directly  within  the  mischief  as  above 
mentioned. 

13.  This  limitation  for  the  joint  lives  of  the 
12  cestuis  que  trust  is  void  in  toto.     The  parts 
•cannot  be  distinguished  so  as  to  make  the  will 
work  by  fractions. 

14.  All  the  residue  of  the  property,  as  well 
personal  as  real,  is  to  be  converted  into  real 


estate  in  the  City  of  N.  Y.,  and  is  in  equity  to 
be  considered  as  real  estate,  and  forms  a  resid- 
uary disposition. 

15.  In  the  last  mentioned  real  estate,  the  tes- 
tator gives  an  equitable  interest  to  a  class  of 
persons,  viz.:  all  the  nephews  and  nieces,  chil- 
dren of  his  three  brothers,  which  would  in- 
clude such  as  should  be  born  after,  as  well  as 
those  born  before  the  testator's  death,  for  their 
lives  and  the  life  of  the  survivor,  in  the  rents 
and  profits  thereof,  and  is,  therefore,  void  at 
common  law. 

16.  Under  the  Revised  Statutes,  the  direc- 
tion to  the  trustees  to  divide  the  premises 
among  the  children  of  his  nephews  and  nieces, 
is  inoperative  as  a  trust,  and  can  only  be  car- 
ried into  effect  as  a  power  in  trust. 

17.  Under  the  power  in  trust,  no  interest 
whatever  in  any  of  the  said  real  estate,  or  the 
proceeds  thereof,  can   pass  to   the  class  last 
named  until  the  execution  of  the  power,  viz. : 
until  two  years  after  the  death  of  the  surviving 
nephew  or  niece,  *and  then  they  would  [*286 
take  legal  estates;  the  estate  in  the  meantime, 
descending  to  the  heirs  at  law  of  the  testator. 

18.  In  the  residuary  property  the  disposition 
over  is  too  remote,  as  tending  to  a  perpetuity 
upon  common  law  principles. 

19.  The  concurrent  interests  for  life  in  the 
residuary  property  of  the  first  mentioned  class, 
viz  :  all  the  nephews  and  nieces,  including  the 
interest  or  one  sixteenth  part,  of  the  grand- 
children, being  inalienable, tend  to  a  perpetuity 
as  established  at  common  law,  and  are  void. 

20.  The  equitable  rights  of  the  12  nephews 
and  nieces  in  the  property,  which  would  be 
joint  at  common  law,  is  not  touched  by  the 
44th  section,  1  R.  S.,  727,  so  as  to  convert  them 
into  tenancies  in  common,   because,  1.  They 
take  no  equitable  estate  or  tenancy  in  the  land, 
but  only  a  mere  right  to  profits  analogous  to 
an  incorporeal  right  at  common  law;  2.  The 
section  applies  only  to  tenants  having  estates 
vested  or  which  may  vest,    and  by  analogy 
could  only  apply  in  equity  to  tenants  having 
equitable  estates  vested  or  which  may  vest  in 
the  land;  3.  The  purpose  of  this  section  in  dis- 
couraging joint  tenancies  and  converting  such 
limitations  as  are  therein  described  into  ten- 
ancies in  common,  was  to  facilitate  the  parti- 
bility  and  severance  of  the  possession,  and  to 
accommodate  the  estates  more  effectually  to 
that  object;  a  purpose  which  does  not  apply 
to  mere  incorporeal  rights,  whether  at  law  or 
in  equity;  4.  The  section,  extending  only  to 
estates  granted  or  devised  to  persons  in  their 
own  right,  implies  that  they  might  be  held  in 
trust  for  others,  and  virtually  excludes  equi- 
table rights,  which  cannot  be  held  in  trust  for 
others;  5.  The  proviso  to  the  3d  subdivision  of 
the  55th  section,  Id.,  p.   728,  extends  only  to 
such  of  the  rules  prescribed  in  the  1st  article 
of  that  title  as  are  properly  applicable  thereto. 

21.  Supposing  the  12  nephews  and  nieces  to 
take  their  equitable  rights  to  the  rents  and 
profits  as  tenants  in  common.     If  so,    they 
would  at  common  law  take  such  rights  in  their 
respective  shares  for  their  own  lives,  and  there 
would  be    cross-remainders    in   the   different 
shares  to  last  during  the  lives  of  all  the  others. 
Such- limitations  would  last  longer  than  two 
lives  in  being  at  the  death  of  the  testator,  and 
are,  therefore,  void. 
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287*]  *22.  A  will  is  to  be  construed  in  ref- 
erence to  the  state  of  things  at  the  death  of  the 
testator;  and  if  a  limitation  is  so  formed  as  that 
it  may,  when  viewed  at  that  period,  last  long- 
er than  two  lives  then  in  being,  it  is  void,  as 
tending  to  perpetuity. 

23.  If  all  the  shares  of  the  12  were  to  termi- 
nate upon  the  death  of  the  first  two,  it  would 
not  be  a  determination  of  them  upon  two  lives 
-certain  and  ascertained  at  the  death  of  the  tes- 
tator, and  it  would  be  a  limitation  different 
from  that  prescribed  by  the  testator,  and  for 
both  reasons  void. 

24.  If  the  shares  of  any  two  of  the  cestuis  que 
trust,  or  parts  of  shares  of  any  or  all  of  them, 
on  the  termination  of  two  lives  should  result 
to  the  heirs  at  law  of  the  testator,  no  part  of 
the  land  which  would  still  be  in  the  hands  of 
the  trustees,  could  be  aliened,  and  an  absolute 
fee  in  possession  therein  would  continue  in- 
alienable for  a  longer  period  than  the  two  lives 
as  aforesaid. 

25.  The  future  estates  in  fee  in  all  the  real 
property,  being  limited  to  a  class  of  persons, 
are  too  remote,  tending  to  a  perpetuity  as  re- 
stricted by  the  Revised  Statutes,  and  are  void 
in  their  creation. 

26.  The  court  in  this  case  will  settle  the  con- 
struction of  the  whole  will  so  far  as  respects 
the  premises  in  dispute,  and  either  establish  it 
or  declare  its  nullity  in  whole  or  in  part,  that 
the  trustees  and  defendants,  including  trustees 
and   others,    may  know  the  extent  of  their 
rights,  duties  and  liabilities,  and  save  the  ne- 
cessity of  future  expense  and  litigation. 

27.  The  claim  and  prayer  of  the  bill  covers 
the  whole  ground,  and  a  cross-bill  is  unneces- 
sary. 

28.  The  decrees  as  well  of  the  Chancellor  as 
the  Vice- Chancellor,  ought  to  be  reversed,  and 
a  new  decree  rendered,  declaring  the  disposi- 
tions in  question  in  the  will  to  be  void. 

On  the  part  of  Peter  Lorillard  and  two  oth- 
ers, provided  for  in  and  by  the  will  of  the  tes- 
tator, defendants  in  the  court  below,  the  fol- 
lowing points  were  presented  and  argued  by 
Messrs.  John  C.  Spencer  and  Nathaniel 
S.  Benton. 

1 .  The  devises  to  the  trustees,  so  far  as  they 
created  a  trust  to  pay  over  the  income,  rents 
and  profits  of  the  real  estate  to  the  12  nephews 
288*]  and  nieces,  are  valid  and  effectual.  *1. 
The  interest  of  the  cesiuis  que  trust  is  a  ten- 
ancy   in    common  in  each  of  them  in   one 
twelfth  of  the  whole  mass,   from  which  the 
rents,  profits  and  income  are  to  be  raised.     2. 
The  interest  is  a  life  estate  in  each  of  the  12 
nephews  and  nieces,  in  severally,  with  cross- 
remainders  to  the  survivors. 

2.  On  the  death  of  any  one  of  the  12,  his  life 
estate  in  the  rents  and  profits  becomes  vested 
in  the  survivors  during  their  lives  respectively. 

3.  The  interest  which  the  survivors  thus  ac- 
quire in  the  share  of  the  deceased  cestui  que 
trust,  is  a  successive  life  estate,  and  as,  by  the 
terms  of  the  will,  this  interest  is  to  be  enjoyed 
by  each  of  the  surviving  cestuis  que  trust, in  suc- 
cession, there  are  12  successive  life  estates  in 
the  share  of  the  person  first  dying  ;  11  in  the 
share  of  the  person  secondly  dying;  10  in  the 
share  of  the  one  thirdly  dying  ;  and  so  on  di- 
minishing the  number  of  successive  life  estates, 
as  each  cestui  que  trust  dies,  until  the  death  of 
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the  eleventh  survivor,  whose  share  will  be  held 
for  only  two  lives,  and  that  of  the  twelfth  sur- 
vivor will  be  held  for  only  one  life. 

4.  The  remainder  created  by  this  will  is 
therefore  limited,  as  respects  ten  twelfths  of 
the  property,  on  more  than  two  successive  es- 
tates for  life,  and  by  virtue  of  the  17th  section 
of  title  2,  ch.  1,  pt.  2,  of  the  Revised  Statutes, 
all  the  life  estates  in  the  portion  of  any  share 
that  shall  have  been  enjoyed  by  the  two  per- 
sons first  entitled  thereto,  subsequent  to  those 
two,  are  void,  and  the  devise  is  to  be  construed 
as  if  such  subsequent  life  estates  had  never 
been  inserted  in  the  will. 

5.  In  consequence,  the  remainder  takes  ef- 
fect as  to  each  portion  of  a  share  that  shall  have 
been  thus  enjoyed  for  two  successive  lives,  on 
the  termination  of  the  second  life,  and  the  de- 
vise is  to  be  construed  and  read,  as  if  it  had  so 
declared  in  terms.     1.  The  legal  effect  of  the 
words  and  terms  used  by  the  testator,  control 
an  apparent  contrary  intent,  and  make  his  le- 
gal intent  such  as  the  policy  of  the  law  declares 
it  should  be.     2.  It  is  not  the  policy  of  the  law 
to  destroy  a  remainder,  the  vesting  of  which, 
either  in  interest  or  in  possession,  is  postponed 
for  more  than  two  successive  life  estates  ;  but 
on  the  contrary  to  preserve  it,  by  striking  out 
the  life  estates  subsequent  to  the  first  two,  and 
giving  effect  to  the  remainder  earlier  than  was 
Contemplated  by  the  testator.  3.  This  [*2 89 
is  such  a  remainder  as  may  take  effect  accord- 
ing to  the  legal  intent  of  the  testator,  upon 
every  portion  of  his  estate  as  often  as  two  suc- 
cessive life  estates  shall  have  been  enjoyed  in 
such  portion.  4.  The  time  when  the  remainder 
shall  take  effect,  having  thus  been  accelerated 
by  the  provision  of  the  law,  which  has  in  this 
respect  made  a  will  for  the  testator,  the  direc- 
tions as  to  the  distribution  and  apportionment 
of  his  estate  upon  the  death  of  all  his  nephews 
and  nieces,  must  be  controlled  by  the  same 
law,  and  being  inconsistent  with  it  are  to  be 
regarded  only  as  near  as  may  be,  in  executing 
the  legal  intent  of  his  will.     5.  The  power  of 
alienation  is  not  suspended  in  this  case  by  the 
future  estate.     6.  The  remainder  in  the  pres- 
ent case,  is,  therefore,  valid,  it  taking  effect  in 
possession,  by  virtue  of  the  statute  as  to  each 
portion  of  the  testator's  estate  which  shall  have 
been  enjoyed  for  two  successive  lives.     7.  It 
will  vest,  as  to  every  such  portion,  in  the  chil- 
dren of  the  nephews  and  nieces,  and  their  de- 
scendants, who  shall  be  in  being  at  the  time  of 
the  termination  of  the  second  successive  life 
estate  in  that  portion. 

6.  The  bequest  of  one  sixteenth  of  the  net 
income  of  the  testator  to  such  of  his  grand- 
nephews  and  nieces  who  shall  act  as  trustees 
and  executors  after  the  number  of  the  original 
trustees  shall  be  reduced  to  less  than  five  per- 
sons, is  valid. 

7.  There  is  no  necessity  for  a  reference  to  a 
master  to  settle  the  form  of  conveyances  to  be 
taken  by  the  trustees  up'on  the  investment  by 
them  of  the  proceeds  of  any  part  of  the  real  or 
personal  estate  ;  as  the  trustees  will  hold  the 
same  subject  to  the  trusts  of  the  will. 

.  8.  Daniel  Holsman,  Blaze  Lorillard  and 
George  Lorillard  are  bound  to  elect  whether 
they  will  take  the  annuities  given  them  by  the 
will,  or  whether  they  will  take  as  heirs  at  law 
of  the  testator  against  the  will. 
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On  the  part  of  the  infant  trustees,  the  follow- 
ing points  were  presented  and  argued  by  Mr. 
John  Duer : 

1.  That  this  court  have  power,  under  the 
Revised  Statutes,  so  to  model  the  trusts  of  the 
will  as  to  carry  into  effect  the  intentions  of  the 
29O*]  *testator,  so  far  as  those  intentions  are 
consistent  with  the  rules  of  law. 

2.  The  trust  estate  being  created  for  a  pur- 
pose authorized  by  sec.  55,  tit.  2,  ch.  1,  pt.  2, 
of  the  Revised  Statutes,  1  R.  S.,  728,  must  be 
valid,  unless  it  violate  the  statutory  rules  in 
relation  to  life  estates,  or  in  restraint  of  per- 
petuities. 

3.  The  words  '  'subject  to  the  rules  prescribed 
in  the  first  article  of  this  title,  "  in  section  55, 
are  applicable  either  to  the  estate  of  the  trust- 
ees.or  to  the  interest  of  the  eestuis  que  trust,  con- 
sidered as  a  legal  estate. 

4.  Applying  them  to  the  estate  of  the  trust- 
ees (as  under  the  Revised  Statutes  trustees  can 
take  no  other  or  greater  estate  than  the  purposes 
of  the  trust  require),  the  estate  of  the  trustees 
under  the  present  will  is  not  a  fee,  but  a  free- 
hold during  the  lives  of  the  12  nephews  and 
nieces,  determinable  on  the  death  of  the  sur- 
vivor. 

5.  As  Jacob  Lorillard,  one  of  the  trustees,  is 
not  a  cestui  que  vie,  and  as  the  trustees  are  joint 
tenants,  their  estate  is  perhaps,  strictly  speak- 
ing, an  estate  per  autre  vie  and,  therefore,  sub- 
ject to  the  rules  prescribed  in  the  article  re- 
ferred to,  in  relation  to  such  estates. 

6.  Those  rules  do  not  prohibit  the  creation  of 
such  an  estate  for  any  number  of  lives  in  being. 

7.  It  is  true,  that  under  the  19th  section,  1 
R.  S.,  724,  when  a  remainder  in  fee  is  created 
on  an  estate,  to  continue  during  the  lives  of 
more  than  two  persons,  on  the  death  of  the  two 
first  named,  the  life  estate  will  cease  and  the 
remainder  take  effect;  but  the  remainder  here 
meant,  is  a  remainder  vested  in  its  creation, 
and  capable  of  taking  effect  at  the  period  indi- 
cated, in  favor  of  the  persons  intended  by  the 
testator,  the  time  only  of  its  vesting  in  posses- 
sion being  anticipated. 

8.  The  ultimate  limitation  of  the  fee  in  the 
present  will  is  not  of  this  character,  as  it  is  not 
only  contingent  in  its  creation,  but  must  con- 
tinue so  during  the  whole  period  of  the  trust. 
It  is,  therefore,  not  capable  of  vesting  on  the 
death  of  the  two   nephews   and  nieces  first 
named,  according  to  the  intentions,  and  in  the 
persons  contemplated  by  the  testator. 

9.  Such  ultimate  limitation  is  either  wholly 
void  (and  then  the  will  is  to  be  construed  in 
291*]  the  same  manner  as  if  it  had  not  *been 
inserted),  or  if  valid,  it  can  only  be  so  on  prin- 
ciples that  apply  equally  to  all  the  trusts  of  the 
will. 

10.  Even  if  the  19th  section  be  construed  as 
prohibiting  the  continuance  of  an  estate   per 
autre  me,  during  the  lives  of  more  than  two 
persons,  the  consequence  is,  not  that  the  estate 
of  the  trustees  is  absolutely  void,  but  that  it 
must  cease  on  the  death  of  the  two  nephews 
and  nieces  first  named. 

11.  Even  this  cessation  of  the  estate  of  the 
trustees  would  not  invalidate  the  trusts  if  oth- 
erwise valid,  but  their  subsequent  execution 
would  devolve  on  the  Court  of  Chancery. 

12.  The  words  in  the  55th  section,  "subject 
to  the  rules,  "  etc.,  in  their  true  construction, 
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refer  to  the  interest  of  the  persons  to  whose  use 
the  rents  and  profits  are  to  be  applied  :  1.  Be- 
cause the  words  were  unnecessary  for  the  pur- 
pose of  subjecting  the  legal  estate  of  the  trust- 
ees to  the  rules  in  question;  2.  Because  the  ap- 
plication of  the  rules  to  the  interest  of  the 
eestuis  que  trust,  is  necessary  to  prevent  the 
mischief  which  these  rules  were  intended  to 
prevent,  and  to  carry  into  effect  the  intentions 
of  the  Legislature,  both  in  regard  to  life  estates 
and  future  limitations;  and  3.  Because  express 
words  were  necessary  to  authorize  such  appli- 
cation. 

13.  There  is  one  mode,  and  one  only,  in 
which  the  rules  can  be  applied  to  the  interest  of 
the  eestuis  que  trust;  and  that  is,  by  considering 
the  trust  as  an  immediate  devise  of  a  legal  es- 
tate. 

14.  Under  the  words  of  the  present  will,  con- 
sidered as  an  immediate  devise,  the  12  nephews 
and  nieces  take  as  tenants  in  common,  each  an 
equal  individed  share,  during  his  or  her  life, 
with  cross-remainders  to  the  survivors  and  sur- 
vivor, until  the  termination  of  all  the  lives. 

15.  This  construction  ought  to  be  adopted, 
1.  Because  the  words  "share  and  share  alike, 
and  equally  to  be  divided,"  are,  even  at  com- 
mon law,  the  appropriate  words  for  creating  a 
tenancy  in  common;  2.  Because,  since  the  stat- 
ute altering  and  reversing  the  rule  of  the  com- 
mon law,  a  joint  tenancy  cannot  be  created, 
unless  it  is  expressly  declared  that  the  persons 
entitled  shall  hold  as  such;  3.  Because  the  sup- 
posed rule  of  the  common  law,  that  cross-re- 
mainders in  life  estates  cannot  be  implied  be- 
tween more  than  two,  is  not  applicable  to  the 
*terms  of  the  present  will ;  and  if  it  were  [*292 
so,  the  rule  itself  is  no  longer  in  force;  4.  Be- 
cause the  subsequent  provisions  of  the  will,  for 
the  introduction  of  grand-nephews  and  nieces 
as  trustees,  manifest  the  clear  intent  of  the  tes- 
tator that  they  should  enjoy  as  tenants  in  com- 
mon, and  would  otherwise  be  defeated;  5.  Be- 
cause it  is  necessary  to  prevent  what  would 
otherwise  ensue  on  the  death  of  Jacob  Loril- 
lard, a  merger  of  the  equitable  interests  in  the 
legal  estate,  and  the  consequent  extinction  of 
the  trust;  and  6.  Because  it  is  this  construction 
which  will  best  enable  the  court  to  secure  to  the 
nephews  and  nieces,  in  whole  or  in  part,  the 
benefits  intended  for  them  by  the  testator. 

16.  Adopting  this  construction,  each  cestui 
que  trust  will  not  only  take  a  life  estate  in  his 
share,  but  it  is  admitted  that  there  will  be  as 
many  successive  life  estates  in  each  share  as 
there  are  nephews  and  nieces  amongst  whom 
the  rents  and  profits  are  to  be  divided. 

17.  Such  a  limitation  is  not  void  as  tending 
to  a  perpetuity,  nor  does  it  contravene  the  rule 
prescribed  in  the  17th  section,  1  R.  S.,  723,  as 
to  successive  estates  for  life. 

18.  The  observations  contained  in  the  7th, 
8th  and  9th  points,  mutatis  mutandis,  apply 
equally  to  the  residue  of  the  17th  section.avoid- 
ing  all  successive  life  estates  subsequent  to  the 
first  two,  in  order  to  vest  in  immediate  posses- 
sion a  remainder  in  fee. 

19.  If  the  17th  section  be  construed  as  im- 
plying a  general  prohibition  to  create  more  than 
two  successive  life  estates,  still  the  intentions 
of  the  testator  are  so  far  legal, as  they  authorize 
the  succession  of  two  life  estates  in  each  share; 
and  to  that  extent  they  should  be  carried  into 
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effect,  and  the  trusts  of  the  will  be  modeled 
accordingly. • 

20.  The  limitation  to  the  trustees  in  the  pres- 
ent case  is  not  void  as  tending  to  a  perpetuity, 
in  violation  of  the  rule  prescribed  in  the  15th 
section,  1  R.  S.,723. 

21.  The  terms  "limitation"  and  "condition" 
in  that  section  are  to  be  understood  in  their 
broadest  sense,  the  object  of  the  section  being 
to  declare  a  new  rule,  as  extensive  in  its  appli- 
cation as  the  rule  of  the  common  law  which  it 
was  meant  to  supersede. 

293*]  *22.  But  the  limitation  to  the  trust- 
ees involves  in  itself  no  suspense  whatever  of 
the  power  of  alienation  ;  that  suspense,  if  it 
exist,  being  created  by  the  Act  of  the  Legisla- 
ture, not  the  will  of  the  party. 

23.  The  incapacity  to  assign  the  beneficial 
interests  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  land,  declared  in  section  63,  is 
strictly  personal,  and  is  not  engrafted  on  the 
estate, so  as  to  be  a  component  part  of  the  lim- 
itation to  the  trustees. 

24.  The  true  meaning  of  that  section  is, that 
the  beneficial  interest  in  question  is  not,  per  se, 
assignable — not  that  the  power  to  assign  or 
alien  it  may  not  be  given  by  the  testator.     The 
restraint  is  imposed  to  carry  into  effect  an  in- 
tent implied  by  the  law,  and  it  would  be  un- 
reasonable so  to  extend  it  as  to  defeat  an  oppo- 
site intent  declared  by  the  party. 

25.  The  power,  therefore,  given  to  the  trust- 
ees by  the  present  will  to  authorize  alienation 
is  valid,  and  there  will,  consequently,  be  no  sus- 
pension whatever  of  the  power  of  alienation 
during  any  period  of  the  trust. 

26.  If  the  power  be  valid,  the  12  nephews  and 
nieces,  by  uniting,  may  alien  the  life  interest 
of  each,  and  by  uniting  with  the  heirs  at  law, 
if  the  reversion  has  descended,  may  convey  an 
absolute  fee  in  possession. 

27.  If  this  cannot  be  done,  still  there  will  be 
no  suspense  of  the  power  of  alienation,  for 
other  reasons,  beyond  a  single  life  in  being — 
that  of  Jacob  Lorillard. 

28.  Upon  his  death,  the  trustees  and  the  per- 
sons interested  in  the  trust  will  be  the  same. 
The  characters  of  trustee  and  cestui  que  trust  are 
incompatible  when  the  interests  are  co-exten- 
sive, and  the  only  effect  of  a  limitation  which 
attempts  to  unite  them,  is  to  pass  the  legal  es- 
tate discharged  of  the  trust. 

29.  If  the  views  contained  in  the  preceding 
points,  from  the  20th  inclusive,  should  not  be 
adopted,  still  the  limitation  to   the  trustees  is 
only  void  so  far  as  it  suspends  the  power  of 
alienation  beyond  two  lives  in  being,  and  to 
the  extent  of  two  such  lives  in  each  share  ought 
to  be  supported  and  carried  into  effect. 

30.  The  decree  of  the  Chancellor  ought,  there- 
fore, to  be  so  far  reversed  and  modified  .as  that 
294*1  the  trusts  of  the  will  may  *be  declared 
valid  during  the  lives  of  the  12  nephews  and 
nieces,  or  at  least  that  it  may  be  declared  that 
each  nephew  and  niece  is  entitled  to  one  twelfth 
of  the  rents  and  profits  during  life  as  first  taker, 
and  also,  by  way  of  remainder,  to  one  eleventh 
of  the  share  of  each  of  the  others. 

Whereupon,  after  advisement,  the  following 
opinions  were  delivered  by  members  of  the 
Court  for  the  Correction  of  Errors. 

By  Chief  Justice  Savage.  The  validity  of 
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the  legacies  and  annuities  contained  in  the  first 
clause  of  the  will  has  not  been  argued  ;  they 
were  conceded  to  be  a  charge  upon  the  estate, 
and  to  be  paid  whether  the  principal  trust  in 
the  will  be  sustained  or  not.  That  concession 
was  unnecessary. 

The  estate  may  be  said  to  be  disposed  of  as 
follows  :  Devise  to  the  executors  and  trustees, 
and  the  survivors  of  them,  their  heirs  and  as- 
signs, in  trust,  to  receive  the  rents  and  profits 
of  the  testator's  lands,  and  to  account  for,  pay 
over  and  divide  the  net  proceeds  among  his  12 
nephews  and  nieces,  during  their  natural  lives, 
and  to  the  survivors  and  survivor  of  them 
equally,  to  be  divided  share  and  share  alike  ; 
with  remainder  over  to  all  the  children  of  the 
said  12  nephews  and  nieces,  and  the  children 
of  such  of  them  as  may  be  dead.  In  shorter 
terms  :  devise  to  the  trustees  for  the  lives  of 
12  nephews  and  nieces,  remainder  in  fee  to 
their  children.  The  main  question  is  whether 
this  devise  is  valid  ? 

Independent  of  the  Revised  Statutes,  there 
could  not  be  a  well  grounded  doubt  on  the 
question.  The  only  objection  to  such  a  dis- 
position of  property  arises  from  the  length  of 
time  during  which  it  is  inalienable,  and  its 
tendency  to  a  perpetuity. 

Anciently,  in  the  time  of  the  Saxons,  an  un- 
limited power  of  alienation  existed  in  England; 
but  the  Normans  introduced  the  feudal  law, 
and  all  lands  became  inalienable.  William,the 
Conqueror,  well  knew  the  effect  of  that  system 
of  military  tenures,  in  giving  stability  to  a 
throne  which  he  had  acquired  by  force  of  arms. 
Simultaneously  with  the  introduction  of  the 
feudal  system,  he  reduced  the  ecclesiastical 
revenues,  *and  compelled  the  bishops  [*295 
and  abbots  to  furnish,  when  required,  a  num- 
ber of  knights  or  military  tenants,  in  propor- 
tion to  the  property  they  severally  held,  and 
thereby  probably  laid  the  foundation  of  the 
hostility  of  the  church  to  the  feudal  tenures, 
which  subsequently,  by  the  aid  of  the  Court  of 
Chancery,  effected  substantial  changes  in  the 
system.  By  degrees  the  owners  of  land  ac- 
quired the  power  of  disposition.  This  power 
proved  so  beneficial,  that  for  many  centuries  it 
has  become  an  established  rule  that  real  prop- 
erty shall  in  no  case  be  rendered  perpetually 
inalienable  ;  in  other  words,  that  perpetuities 
shall  not  be  allowed.  The  nobility,  indeed,  by 
the  Statute  de  Donis,  made  an  attempt  to  ren- 
der their  possessions  inalienable,  but  the  inge- 
nuity of  the  courts,  both  of  equity  and  of  law, 
effectually  defeated  the  operation  of  the  statute 
by  means  of  fines  and  common  recoveries. 

The  owners  of  estates  have  been  permitted 
however  to  indulge,  to  a  considerable  extent, 
that  propensity  which  seems  to  be  inherent  in 
human  nature — a  desire  to  continue  their  ac- 
quisitions in  their  own  families  as  long  as  the 
law  will  admit,  by  means  of  what  are  called 
family  or  marriage  settlements.  Of  these  I 
shall  only  say,  that  one  mode  was'  that  of  lim- 
iting estates  for  life  to  the  persons  then  in  be- 
ing, with  remainders  to  their  children,  by  pur- 
chase. This  was  not  entirely  effectual, because 
the  tenants  for  life,  by  destroying  their  estates, 
might  bar  the  remainders — and  hence  the  in- 
troduction of  trustees  to  preserve  contingent 
remainders.  By  this  means  the  estate  is  ren- 
dered inalienable  till  the  eldest  son  of  the  mar- 
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riage  attains  the  age  of  21.  when  he  can  join 
with  his  father  in  suffering  a  common  recovery, 
by  which  an  estate  tail  limited  to  the  eldest 
son  and  allihe  remainders  are  barred,  and  an 
estate  in  fee  simple  is  acquired.  Crui.,  tit.  32; 
Deed,  ch.  23. 

It  has  become  well  settled  in  England,  that 
real  property  may  be  rendered  inalienable  du- 
ring the  existence  of  a  life  in  being  and  21  years 
after  ;  that  is,  till  the  son  of  a  tenant  for  life 
shall  attain  his  full  age.  From  one  life  the 
courts  gradually  proceeded  to  several  lives  in 
being  at  the  same  time  ;  for  this,  in  fact,  only 
amounted  to  the  life  of  the  survivor.  Provision 
has  also  been  made  for  the  case  of  an  unborn 
296*]  *son  of  a  tenant  in  tail,  to  whom  an  es- 
tate tail  was  limited,  and  the  time  of  gestation 
has  been  added  to  the  21  years;  and  it  has  been 
said  that  this  time  of  gestation  may,  if  neces- 
sary, be  added  twice. 

It  has  also  become  well  settled  in  England, 
by  analogy  to  these  settlements,  that  an  exec- 
utory devise  must  vest  within  the  compass  of 
a  life  or  lives  in  being,  and  21  years  and  9 
months  after. 

This  subject  has  been  much  discussed  of 
late  in  the  case  of  Thellusson  v.  Woodford,  4 
Ves.,  227-342,  and  11  Ves.,  112-149,  in  which 
Ld.  Eldon  repeats  the  language  of  Ld.  Thur- 
low  in  Robinson  v.  Hardcaslle,  2  Bro.  C.  C., 
30,  that  a  man  may  appoint  100  or  1,000  trust- 
ees, and  that  the  survivor  of  them  shall  ap- 
point a  life  estate  ;  that  would  be  within  the 
line  of  a  perpetuity.  What  is  a  perpetuity, 
asked  Ld.  Thurlow,  but  the  extending  the  es- 
tate beyond  a  life  in  being,  and  21  years  after? 
Ld.  Eldon  adds,  that  the  language  of  all  the 
cases  is,  that  property  may  be  so  limited 
as  to  make  it  inalienable  during  any  num- 
ber of  lives,  not  exceeding  that  to  which  tes- 
timony can  be  applied,  to  determine  when. the 
survivor  of  them  drops.  The  testator,  in  that 
case,  devised  his  estate  after  the  death  of  his 
three  sons  and  of  his  grandson,  and  of  such 
other  sons  as  his  own  sons  might  have,  and 
of  such  issue  as  such  sons  might  have  as 
should  be  living  at  the  time  of  his  death,  or 
should  be  born  in  due  time  afterwards,  and 
after  the  death  of  the  survivors  and  survivor, 
to  such  person  as  at  that  time  should  then  be 
the  eldest  male  lineal  descendant  of  his  son, 
Peter  J.  Thelluson,  and  his  heirs  forever.  In 
that  case  there  were  nine  persons  at  the  testa- 
tor's death  whose  lives  must  be  terminated  be- 
fore the  remainder  could  vest;  in  this  there  are 
12,  and  that  is  the  principal  difference.  In  that 
case  the  person  of  the  remainder-man  was 
equally  contingent  with  the  children  of  the 
twelve  nephews  and  nieces  in  this  case,  with 
no  other  difference  except  as  to  the  number.  In 
that  case  the  devise  was  declared  to  be  good 
and  valid  in  law  by  the  Lord  Chancellor,  as- 
sisted by  the  Master  of  the  Rolls  and  Judges  Bul- 
ler  and  Lawrence,  and  afterwards  affirmed  in 
2O 7*]  the  House  of  Lords  upon  *the  unani- 
mous opinion  of  all  the  judges.  If  that  devise 
was  good  at  common  law,  so  is  that  now  before 
the  court. 

The  only  question  then  will  be,  whether  our 
Revised  Statutes  render  such  a  devise  invalid? 

In  considering  this  case,  as  it  is  affected  by  the 
Revised  Statutes,  I  shall  take  three  views  of  it : 

I.  The  effect  of  the  statute,  supposing  the 
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trust  to  be  embraced  under  the  3d  subdivision 
of  the  55th  section. 

II.  I  shall  inquire  whether  it  is  a  trust  un- 
der the  55th  section  at  all. 

III.  If  not  embraced  in  the  55th  section,  is 
the  trust  valid  as  a  power  in  trust  ? 

1.  In  construing  statutes,  the  usual  and  prop- 
er mode  is  to  ascertain  the  intention  of  the  Leg- 
islature, from  the  language  they  have  used, 
connected  with  the  state  of  the  law  on  the 
same  subject  anterior  to  the  passage  of  the 
statute.  When  the  courts  know  for  what  par- 
ticular mischief  the  Legislature  intended  to 
provide  a  remedy,  it  is  their  duty  so  to  con- 
strue the  statute  as  most  effectually  to  sup- 
press the  mischief  and  advance  the  remedy.  It 
seldom  happens  that  a  key  is  furnished  by  the 
law-making  power,  whereby  the  courts  may 
unlock  the  arcana  of  the  legislative  mind,  and 
thus  ascertain  with  unerring  certainty  the  real 
intention  of  the  Legislature.  It  fortunately 
happens  in  this  case  that  we  have  such  a  key; 
and  I  hope  and  trust,  that  by  a  proper  applica- 
tion of  it,  light  may  be  thrown  upon  whatever 
may  appear  obscure  ;  apparent  discrepancies 
may  be  reconciled  ;  and  upon  comparison  of 
all  its  parts,  we  shall  find  "  a  system  simple, 
uniform  and  intelligible." 

It  is  known  to  us  all,  that  preparatory  to  the 
late  revision  of  the  statutes,  the  work  of  revis- 
ing, analyzing,  collating,  composing  and,  if 
there  were  such  a  word,  I  might  say  codify- 
ing, and  presenting  to  the  Legislature  in  a  new 
form  the  statutes  of  the  State,  was  committed 
to  three  gentlemen,  distinguished  for  their 
legal  learning,  their  ability  and  their  industry. 
The  result  of  their  labors  is  before  us  in  their 
reports  to  the  Legislature.  Whenever  their  re- 
commendations have  been  adopted  by  the  Leg- 
islature, and  their  notes  have  declared  the  ob- 
ject *in  view  in  plain  language,  free  [*298 
from  all  technicality,  we  may  safely  pursue 
that  object,  and  in  the  path  pointed  out.  In  re- 
lation to  article  1st  of  the  2d  title  of  chapter 
1st  of  the  second  part  of  the  Revised  Statutes, 
the  revisers  inform  the  Legislature  that  the 
provisions  recommended  by  them  are  the  re- 
sult of  much  and  attentive  consideration,  and 
are  intended  to  "  extricate  this  branch  of  the 
law  from  the  perplexity  and  obscurity  in  which 
it  was  involved;  and  render  a  system  simple, 
uniform  and  intelligible,  which  was  various, 
complicated  and  abstruse."  The  means  by 
which  they  propose  to  effect  this  object  are  : 
"To  abolish  all  technical  rules  and  distinc- 
tions, having  no  relation  to  the  essential  nat- 
ure of  property  or  the  means  of  its  beneficial 
enjoyment,  to  define  with  precision  the  limits 
within  which  the  power  of  alienation  may  be 
suspended  by  the  creation  of  contingent  es- 
tates, and  to  reduce  all  expectant  estates  sub- 
stantially to  the  same  class,  and  apply  to  them 
the  same  rules,  whether  created  by  deed  or  de- 
vise. "  They  subsequently,  in  the  same  note, 
allude  to  the  general  principles  by  which  they 
have  been  governed,  to  wit:  "If  a  rule  of  law 
is  just  and  wise  in  itself,  apply  it  universally, 
as  far  as  the  reasons  upon  which  it  is  founded 
extend,  and  in  no  instance  permit  it  to  be 
evaded  ;  if  it  is  irrational  and  fanciful,  or  the 
reasons  upon  which  it  is  rested  have  become 
obsolete,  abolish  it  at  once."  These  are  sound 
and  salutary  principles,  and  as  justly  entitled 
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to  the  consideration  of  courts  in  expounding 
the  statutes,  as  of  the  Legislature  in  enacting 
them.  That  great  and  radical  changes  were 
intended  to  be  effected  is  declared  throughout 
— particularly  all  expectant  estates,  uses  and 
trusts  and  powers  are  expressly  abolished — 
except  such  as  are  authorized,  enumerated  and 
defined  in  the  several  articles  relating  to  these 
several  subjects. 

In  the  further  progress  of  my  remarks,  I 
shall  quote  freely  from  these  notes  when  neces- 
sary, as  expressing  the  intention  of  the  Leg- 
islature, and  as  containing  the  reasons  or 
premises  sustaining  the  conclusion  to  which  I 
have  arrived. 

I  refer  again  to  the  devise  itself.  It  is  a  de- 
vise of  all  the  testator's  estate,  real  and  per- 
sonal, to  the  trustees,  their  heirs  and  assigns, 
as  joint  tenants,  in  trust,  to  account  for,  pay 
over  and  divide  among  his  12  nephews  and 
299*J  nieces,  the  net  *proceeds  of  the  income, 
rents  and  profits  of  the  estate  devised  to  the 
trustees,  during  the  natural  lives  of  the  12 
nephews  and  nieces,  and  to  the  survivors  and 
survivor  of  them,  equally  to  be  divided  be- 
tween them,  share  and  share  alike — with  re- 
mainder over,  after  the  death  of  the  12  neph- 
ews and  nieces,  to  such  of  their  children  as 
shall  be  then  living,  and  to  the  children  of  such 
of  them  as  shall  be  dead,  to  be  equally  divided 
per  stirpes  and  not  per  capita. 

It  is  a  cardinal  rule,  in  the  construction  of 
wills,  that  the  intention  of  the  testator  shall  be 
carried  into  effect  if  consistent  with  the  rules 
of  law  ;  so  is  the  common  law  ;  so  are  the  Re- 
vised Statutes.  What  did  the  testator  mean  by 
the  clause  to  which  reference  has  been  made  ? 
On  that  subject  there  is  no  difference  of  opin- 
ion. All  agree  that  the  testator  intended  to 
prevent  the  alienation  of  his  estate  during  the 
lives  of  the  12  nephews  and  nieces,  and  for 
two  years  after  the  death  of  the  survivor  of 
them;  and  that  then  it  should  be  divided  among 
the  children  and  grandchildren  of  the  12  neph- 
ews and  nieces.  That  such  was  the  real  and 
actual  intention  of  the  testator  is  perfectly 
plain;  and  it  is  also  perfectly  clear  that  if  that 
intention  is  consistent  with  the  rules  of  law,  it 
is  the  duty  of  the  court  to  give  it  effect. 

Previous  to  the  operation  of  the  Revised 
Statutes,  it  was  competent  for  a  testator  to  ren- 
der his  estate  inalienable  for  any  number  of 
lives  in  being  at  the  time  of  his  death.  "  An 
estate,"  say  the  revisers,  "is  never  inalienable 
unless  there  is  a  contingent  remainder,  and  the 
contingency  has  not  occured  ; "  and  they  give 
the  instance  of  a  grant  to  A  for  life,  remain- 
der to  B  (a  person  in  being)  in  fee.  Here  there 
is  no  suspense  of  the  power  of  alienation,  be- 
cause the  owners  of  the  life  estate  and  of  the 
remainder  may  unite,  and  thus  convey  the 
whole  estate.  This  idea  they  have  incorporat- 
ed, as  they  supposed,  in  the  14th  section. 
"  Such  power  of  alienation  is  suspended,  when 
there  are  no  persons  in  being  by  whom  an  ab- 
solute fee  in  possession  can  be  conveyed."  Un- 
less, therefore,  the  owners  of  the  precedent  es- 
tate, the  trustees,  can  unite  with  the  owners  of 
the  remainder,  the  power  of  alienation  is  sus- 
pended. According  to  the  doctrine  of  the  re- 
visers, if  the  remainder  is  contingent,  and  the 
contingency  has  not  occurred,  the  estate  is  in- 
alienable. 
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*It  will  be  seen  that  there  are  here,  [*3OO 
at  least,  two  contingencies  to  happen  before  the 
remainder  can  be  conveyed  :  1.  The  12  neph- 
ews and  nieces  must  die;  but  this  only  renders 
the  time  of  vesting  contingent.  2.  The  per- 
sons to  take  must  be  in  existence  at  the  death 
of  the  last  survivor  of  the  12  nephews  and 
nieces;  before  that  period  the  persons  cannot  be 
ascertained,  and  are,  therefore,  contingent.  Re- 
mainders strictly  so  called,  future  uses  and  ex- 
ecutory devises  are  all  denominated  expectant 
estates  by  the  revisers.  See  -note  to  sec.  10.  At 
common  law  there  were,  according  to  Mr. 
Fearne,  four  kinds  of  contingent  remainders. 
1.  When  the  remainder  depends  entirely  on 
a  contingent  determination  of  the  preced- 
ing estate  itself.  As  if  A  gives  an  estate 
to  B  till  C  returns  from  Rome  ;  after  the 
return  of  C  then  remainder  over  in  fee.  Here 
the  particular  estate  terminates  and  the  re- 
mainder vests  on  the  return  of  C,  but  as  that 
event  may  never  happen,  the  remainder  is  con- 
tingent. 2.  The  remainder  is  contingent  when 
some  uncertain  event  must,  by  the  nature  of 
the  limitation,  precede  the  remainder  :  for  in- 
stance, an  estate  for  life  is  given  to  A,  B  and 
C,  remainder  to  B  and  his  heirs,  if  he  survive 
C.  Here,  unless  B  survive  C,  the  remainder 
cannot  vest;  it  is,  therefore,  contingent.  3.  The 
third  kind  is  when  the  remainder  is  limited 
upon  an  event  which  must  happen  at  some 
time,  but  may  not  happen  till  after  the  deter- 
mination of  the  particular  estate.  A  remain- 
der must  vest  during  the  continuance  of  the 
particular  estate,  or  at  the  instant  of  its  termi- 
nation. If  the  event  does  not  happen  during 
the  continuance  of  the  preceding  estate,  the 
remainder  is  void.  Thus,  an  estate  to  A  for  life, 
and  after  the  death  of  B  remainder  to  C  in  fee, 
this  is  contingent ;  for  though  B  must  die,  yet 
he  may  survive  A,  by  whose  death  the  life  es- 
tate is  terminated,  and  the  rem'ainder  will  be 
void,  because  it  could  not  vest  before  or  at  the 
termination  of  the  life  estate.  4.  The  fourth 
kind  is  when  the  remainder  is  limited  to  a  per- 
son not  ascertained,  or  not  in  being  at  the  time- 
when  such  limitation  is  made:  as  where  an  es- 
tate is  limited  to  two  persons  for  their  joint 
lives,  remainder  to  the  survivor  in  fee — such 
remainder  is  contingent  because  it  is  uncertain 
which  will  survive — so  the  usual  remainder  in 
marriage  settlements  to  the  first  and  other  sons 
*of  the  intended  marriage,  is  a  con-  [*30 1 
tingent  remainder.  Crui.,  tit.  16,  Remainder, 
ch.  1,  sees.  10-27. 

In  the  case  now  under  discussion,  the  re- 
mainders fall  under  the  fourth  class  of  Mr. 
Fearne;  the  persons  who  are  to  take  are  not  as- 
certained, and  probably  not  in  being.  The 
event  here  upon  which  the  remainders  are  to 
vest,  is  the  death  of  the  survivor  of  the  12;  and 
their  children  who  are  to  take,  are  such  as  shall 
be  then  in  being,  and  the  children  of  such  as 
may  be  dead.  The  devise  is  not  to  such 
children  of  the  12  as  should  be  living  at  the 
death  of  the  testator;  they  may  be  all  dead  be- 
fore the  death  of  the  survivor  of  the  12.  It  was 
perhaps  unnecessary  for  me  to  have  referred 
to  the  former  definitions  of  contingent  remain- 
ders, as  the  statute  before  us  contains  all  that 
are  necessary  to  a  clear  understanding  of  this 
case.  By  section  10,  a  future  estate  is  an  estate 
limited  to  commence  in  possession  at  a  future 
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•day,  either  with  or  without  a  precedent  estate. 
By  section  11,  a  future  estate  dependent  on  a 
precedent  estate,  is  termed  a  remainder.  By 
the  statute  definitions, therefore.the  estate  given 
to  the  grand-nephews  and  nieces  is  a  remainder, 
and  is  what  is  called  a  future  estate  ;  it  is  also 
dependent  upon  the  precedent  estate  which  is 
the  estate  vested  in  the  trustees  for  the  lives  of 
the  12  nephews  and  nieces.  Thus  far  then  we 
have,  in  the  language  of  the  statute,  the  pre- 
cedent estate  in  the  trustees,  which  may  be 
•called  a  present  estate,  and  we  have  the  re- 
mainder over  in  fee,  which  is  a  future  estate, 
and  these  two  compose  the  whole  estate  which 
the  testator  himself  had.  I  shall  hereafter  take 
notice  of  the  interest  of  the  12  nephews  and 
nieces  ;  I  am  now  speaking  of  the  estate  in  the 
lands  which  are  the  subject  of  the  devise.  Sec- 
tion 13.  Future  estates  are  either  vested  or  con- 
tingent. They  are  vested  when  there  is  a  per- 
son in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  lands  upon  the 
ceasing  of  the  intermediate  or  precedent  estate. 
They  are  contingent  whilst  the  person  to  whom, 
or  the  event  upon  which  they  are  limited  to 
take  effect,  remains  uncertain.  These  defini- 
tions of  vested  and  contingent  remainders,  it 
will  be  seen,  are  very  different  from  the  com- 
mon law  definitions  of  those  estates.  At  the 
common  law,  vested  remainders  are  those  by 
3O2*]  which  a  present  *interest  passes  to  the 
party  though  to  be  enjoyed  in  future  ;  and  by 
which  the  estate  is  invariably  fixed  to  remain 
to  a  determinate  person  after  the  particular  es- 
tate is  spent.  Crui.  tit.  16,  Rem.,  ch.  1,  sec. 8. 
By  this  definition,  the  remainder  in  the  present 
case  is  not  embraced;  for,  by  the  devise,  a  pres- 
ent interest  does  not  pass  to  any  particular  de- 
terminate person,  to  whom  it  is  to  remain  in- 
variably fixed.  On  the  contrary,  the  persons 
who  are  to  enjoy  the  remainder  are  unknown 
and  must  be,  of  course,  contingent  until  the 
death  of  the  12  nephews  and  nieces.  But  by 
the  statute  definition  this  is  a  vested  remainder, 
because  there  are  persons  in  being  who  would 
have  an  immediate  right  to  the  possession  upon 
the  ceasing  of  the  precedent  estate,  that  is,  there 
are  persons  in  being  who  would  take  the  pos- 
session of  the  estate  were  the  precedent  estate 
now  to  cease.  Should  the  12  nephews  and 
nieces  all  die  this  day,  there  are  persons  now 
in  being  who  would  be  entitled  to  the  remain- 
der under  the  devise. 

This  remainder  is  also  contingent,  according 
to  the  statute  definition — the  event  upon  which 
it  is  limited  to  take  effect  is  certain,  to  wit:  the 
death  of  the  12  nephews  and  nieces  ;  but  the 
persons  who  are  to  take  are  uncertain,  depend- 
ing upon  the  fact  of  their  being  in  existence  at 
the  death  of  the  last  of  the  12.  If  the  re- 
mainder now  vests  in  the  15  grand-nephews  and 
nieces,  the  estate  is  not,  in  the  language  of  Mr. 
Cruise,  invariably  fixed  to  remain  to  a  deter- 
minate person — for  all  who  shall  be  born  be- 
fore the  death  of  the  12  nephews  and  nieces 
will  also  be  entitled  to  a  share.  It  was  con  tend- 
ed upon  the  argument,  that  this  was  an  estate 
which  would  open  to  let  in  after  born  chil- 
dren. It  is  not  necessary,  I  apprehend,  to 
discuss  that  point,  though  such  must  be  the 
case,  if  this  is  a  vested  remainder.  Whether, 
however,  the  remainder  be  vested  or  contin- 
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gent  is  not  a  controlling  fact  in  the  case,  and 
does  not  determine  the  rights  of  the  parties. 

The  15th  section  declares  that  the  absolute 
power  of  alienation  shall  not  be  suspended  by 
any  limitation  or  condition  whatever,  for  a 
longer  period  than  during  the  continuance  of 
not  more  than  two  lives  in  being  at  the  creation 
of  the  estate.  By  section  14,  the  power  of  alien- 
ation is  suspended  where  there  are  no  persons 
in  being  by  whom  an  absolute  fee  in  possession 
*can  be  conveyed;  and  by  the  same  sec-[*3O3 
tion  every  future  estate  shall  be  void  in  its  cre- 
ation which  shall  suspend  the  absolute  power 
of  alienation  for  more  than  two  lives  in  being 
at  the  creation  of  the  estate.  A  present  estate 
which  should  have  the  same  effect  is  not  nec- 
essarily void  in  its  creation.  It  is,  therefore, 
important  to  inquire  whether  the  estates  grant 
ed  in  the  present  devise,  are  present  or  future, 
and  whether  the  absolute  power  of  alienation 
is  thereby  suspended  for  a  longer  period  than 
is  permitted  by  the  statute?  At  the  death  of 
the  testator,  the  estate  of  the  trustees  vested 
immediately  ;  that  is,  therefore,  a  present  es- 
tate; but  the  remainder  over  is  limited  to  com- 
mence in  possession  at  a  future  time,  that  is, 
therefore,  a  future  estate. 

To  determine  whether  the  power  of  aliena- 
tion is  suspended  by  either  or  both  of  these  es- 
tates, we  must  ascertain  whether  there  are  per- 
sons in  being  by  whom  an  absolute  fee  in  pos- 
session can  be  conveyed.  It  is  argued  that  the 
power  of  alienation  is  not  suspended,  because 
an  absolute  fee  in  possession  can  be  conveyed 
— that  the  trustees,  the  12  nephews  and  nieces 
who  are  entitled  to  the  net  proceeds  of  the 
rents  and  profits,  and  the  grand-nephews  and 
nieces  in  whom  the  remainder  vests,  may  all 
unite  in  a  conveyance,  by  which  the  whole  es- 
tate may  be  alienated.  To  this  it  is  answered, 
that  the  trustees  cannot  convey,  because  the 
65th  section  declares,  that  when  the  trust  shall 
be  expressed  in  the  instrument  creating  the  es- 
tate, every  sale,  conveyance  or  other  act  of  the 
trustees  in  contravention  of  the  trust,  shall  be 
absolutely  void.  The  creator  of  the  trust  in- 
tended it  should  continue  during  the  lives  of 
his  12  nephews  and  nieces.  The  trustees  can- 
not therefore  legally  convey  in  contravention 
of  their  trust  :  it  is  not  enough  that  they  have 
the  physical  power  to  execute  a  conveyance  ; 
the  statute  requires  the  moral  legal  power.  To 
be  able  to  convey  within  the  meaning  of  the 
14th  section,  the  persons  must  be  able  to  exe- 
cute a  legal  valid  conveyance  ;  an  absolute  fee 
in  possession  must  be  conveyed,  which  cannot 
be  done  by  a  deed  which  is  void  the  moment  it 
is  executed.  To  my  mind  it  is  clear  that  the 
trustees  cannot  legally  convey  their  estate. 

*In  my  judgment  it  is  equally  clear  [*3O4 
that  those  beneficially  interested  in  the  rents 
and  profits  cannot  convey.  Section  63.  "No 
person  beneficially  interested  in  a  trust  for  the 
receipt  of  the  rents  and  profits  of  lands  can  as- 
sign it,  or  any  manner  dispose  of  such  interest." 
In  answer  to  this,  it  is  said,  that  by  the  devise 
the  12  nephews  and  nieces  may  convey  with 
the  assent  of  the  trustees  or  a  majority  of  them. 
I  reply,  the  statute  says  they  shall  not;  the 
statute  is  paramount,  and  must  control  the  per- 
missiqn  in  the  will;  and  as  the  statute  forbids 
the  sale  or  transfer,  any  assent  by  the  trustees 
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would  itself  be  invalid  and  void.  The  trustees 
can  do  no  valid  act  which  is  contrary  to  law, 
or  contrary  to  the  will  of  the  testator.  When 
the  testator  says  that  the  trustees  should  hold 
the  estate  for  12  lives,  it  is  a  violation  of  the 
trust  to  dispose  of  it  by  way  of  sale;  or  to  con- 
vey to  any  but  those  designated  to  receive  it, 
unless  by  order  of  some  court  of  competent  ju- 
risdiction. 

It  may  be  doubted,  perhaps,  whether  the  12 
nephews  and  nieces  have  any  interest  to  con- 
vey. Section  60  says,  that  "every  express 
trust,  valid  as  such  in  its  creation,  except  as 
herein  otherwise  provided,  shall  vest  the  whole 
estate  ia  the  trustees,  in  law  and  in  equity, 
subject  only  to  the  execution  of  the  trust.  The 
persons  for  whose  benefit  the  trust  is  created 
shall  take  no  estate  or  interest  in  the  lands,  but 
may  enforce  the  performance  of  the  trust  in 
equity."  This  is  positive  and  plain;  the  whole 
legal  and  equitable  estate  is  vested  in  the  trust- 
ees, and  the  12  nephews  and  nieces  have  no  es- 
tate or  interest.  The  whole  legal  and  equitable 
estates  embrace  the  whole  estate;  there  is  noth- 
ing left.  There  may  be  liens  upon  it,  but  they 
constitute  no  part  of  the  estate  itself;  the  12 
nephews  and  nieces  have  no  estate  or  interest 
to  convey;  all  they  have  is  a  mere  right  to  com- 
pel the  performance  of  the  trust;  more  like  an 
unassignable  chose  in  action  than  an  estate  in 
lands;  and  this  right  they  are  prohibited  from 
conveying. 

I  have  shown  that  the  trustees  cannot  law- 
fully convey;  and  that  alone  renders  the  estate 
inalienable.  1  apprehend  also,  that  the  remain- 
der-men cannot  convey,  for  the  reason  that  the 
persons  who  are  to  take  the  remainder  are  con- 
3O5*]  tingent,  and  *cannot  be  ascertained 
until  the  death  of  the  survivor  of  the  12  neph- 
ews and  nieces — but  this  point  will  be  discussed 
hereafter.  If  I  am  correct  that  all  of  these  per 
sons,  or  either  of  them,  cannot  convey  legally, 
so  that  a  fee  in  possession  can  be  transferred, 
then  it  follows  that  the  power  of  alienation  is 
suspended. 

It  will  be  seen  by  the  devise,  that  the  time  of 
suspension  is  during  the  natural  lives  of  12 
persons,  the  nephews  and  nieces  of  the  testa- 
tor, who  are  named  in  the  devise;  that  is,  dur- 
ing the  continuance  of  12  lives  in  being  at  the 
creation  of  the  estate.  The  15th  section  says: 
"The  absolute  power  of  alienation  shall  not 
be  suspended  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  be- 
ing at  the  creation  of  the  estate."  The  devise 
in  effect  says,  that  the  absolute  power  of  aliena- 
tion shall  be  suspended  during  the  continuance 
of  12  lives  in  being  at  the  creation  of  the  es- 
tate, and  for  at  least  two  years  afterwards. 
There  is  a  manifest  repugnancy,  and  at  least 
so  much  as  is  repugnant  must  be  void. 

Before  I  pursue  this  subject  further,  I  will 
consider  an  objection  to  the  application  of  the 
15th  section  to  this  case,  which  was  urged  upon 
the  argument.  It  was  said  that  the  15th  section 
was  applicable  to  future  estates  only.  The  rea 
son  for  that  assumption  is,  that  future  estates 
alone  were  the  objects  of  the  six  previous  sec- 
tions. The  juxtaposition  of  these  sections  is 
not  alone  sufficient  to  authorize  the  court  to 
say,  that  future  estates  only  were  intended, 
when  the  language  is  broad  enough  to  embrace 


all  estates  attempted  to  be  conveyed  by  "any 
limitation  or  condition  whatever."  But  there 
is  a  conclusive  answer  found  in  the  notes  of 
the  revisers,  and  the  amendments  made  by  the 
Legislature  to  that  section  as  originally  re- 
ported, together  with  the  rejection  of  the  17th 
section  as  reported.  The  15th  section  as  re- 
ported, reads  thus:  "The  absolute  power  of 
alienation  shall  not  be  suspended  by  any  limi- 
tation or  condition  whatever,  for  a  longer  pe- 
riod than  during  the  continuance  and  until  the 
termination  of  a  life  or  lives  in  being  at  the 
creation  of  the  estate."  The  17th  section  as  re- 
ported, read  thus:  In  every  creation  of  a  future 
estate  the *absolute  power  of  alienation  [*3O6 
shall  not  be  suspended  longer  than  the  lives  of 
two  persons  then  in  being."  Did  the  revisers 
mean  the  same  thing  by  these  two  sections? — 
or  did  they  mean  that  property  might  be  ren- 
dered inalienable  by  a  present  estate  for  any 
number  of  lives  in  being  at  the  creation  of  the 
estate,  and  future  estates  for  only  two  such 
lives?— or  did  they  mean  that  after  the  termi- 
nation of  a  present  estate,  which  should  con- 
tinue for  any  number  of  lives  in  being  at  the 
testator's  death,  that  then  a  future  estate  should 
be  created  by  conveyance  from  the  trustees 
which  should  continue  for  two  lives  then  in 
being:  that  is,  two  lives  in  being  at  the  termi- 
nation of  the  lives  in  being  at  the  death  of  the 
testator?  This  would  be  going  as  far  as  Ld. 
Thurlow,  in  Robinson  v.  Hardcastle,  allowing 
the  survivor  1,000  trustees  to  appoint  a  life  es- 
tate; and  which  was  attempted,  but  not  per- 
mitted, in  Humberstori 8  case.  The  note  of  the 
revisers  upon  sections,  from  14  to  22,  states  the 
leading  objects  in  view  in  those  sections.  They 
state  that  by  means  of  executory  dispositions 
of  land  and  its  profits,  as  the  law  then  stood, 
the  land  itself  might  be  rendered  inalienable 
for  a  life  or  lives  in  being,  and  21  years  there- 
after; that  by  means  of  a  spring  use  or  execu- 
tory devise,  it  might  be  rendered  inalienable 
longer  than  by  an  entail;  that  any  number  of 
lives  might  be  introduced  for  the  purpose  of 
protracting  the  period  of  alienation;  that  in 
these  sections  they  have  proposed  some  new 
regulations  which  will  considerably  abridge 
the  present  power  of  rendering  real  estate  in- 
alienable, They  state  the  difference  to  be  the 
following:  1.  That  alienation  by  these  sections 
cannot  be  protracted  by  means  of  mere  nomi- 
nees unconnected  with  the  estate,  beyond  the 
period  of  two  lives.  2.  That  no  more  than  two 
successive  estates  for  life  can  be  created;  and 
3.  That  the  period  of  21  years  after  a  life  or 
lives  in  being,  is  no  longer  allowed  as  an  abso- 
lute term;  and  they  suggest  "whether  the 
genius  of  our  government,  and  the  state  of  our 
society,  do  not  require  that  the  right  of  sus- 
pending alienation  shall  be  still  further  re- 
duced." 

From  these  remarks  it  is  evident  that  the  ob- 
ject was  to  abridge,  not  to  enlarge  the  period 
of  inalienability;  that  the  termination  of  any 
number  of  lives  selected  by  the  testator  was  the 
*utmost  limit;  and  that  in  respect  to  [*3O7 
future  estates,  that  number  of  lives  should  not 
exceed  two.  When  the  subject  was  acted  on 
by  the  Legislature  an  alteration  was  made; 
whether  it  was  first  suggested  by  the  revisers 
or  some  member  of  the  Legislature,  does  not 
appear;  but  by  a  special  report  it  does  appear 
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that  the  revisers  recommended  an  alteration  of 
the  15th  section,  in  the  manner  in  which  it  now 
appears,  to  wit:  that  the  power  of  alienation 
shall  not  be  suspended  by  any  limitation  or  con- 
dition whatever,  for  a  longer  period  than  dur- 
ing the  continuance  of  not  more  than  two  lives 
in  being  at  the  creation  of  the  estate.  They 
recommended  to  the  Legislature  to  strike  out 
the  17th  section,  as  being  rendered  unnecessary 
by  the  above  amendment.  Both  these  amend- 
ments were  adopted,  showing  conclusively  the 
intention  of  the  Legislature  that  the  same  rule 
should  be  applied  to  the  inalienability  of  real 
estate,  whether  it  is  attempted  by  means  of 
creating  a  present  or  future  estate.  Such  in- 
alienability shall  not  continue  beyond  the  ter 
mination  of  two  lives  in  being  at  the  creation 
of  the  estate.  It  makes  no  difference,  there- 
fore, by  what  sort  of  limitation  or  condition  the 
attempt  may  be  made;  the  matter  is  settled — 
inalienability  for  a  longer  period  cannot  be  ef- 
fected. This  is  doing  what  the  revisers  recom- 
mend, to  wit:  "to  define  with  precision  the 
limits  within  which  the  power  of  alienation 
may  be  suspended  by  the  creation  of  contin- 
gent estates,"  and  in  consonance  also  with  some 
general  principles  recommended  by  them  which 
have  been  already  quoted.  The  Legislature, 
doubtless,  saw  no  reason  why  estates  should  be 
rendered  inalienable  in  this  State,  for  so  long 
a  period  as  was  lawful  before  the  passage  of 
the  Revised  Statutes,  which  were  then  before 
them,  and  they  reduced  the  period,  as  being 
better  suited  to  the  nature  of  our  institutions, 
as  a  free  as  well  as  a  commercial  people.  Nor 
was  there  any  reason  why  property  should  be 
rendered  inalienable  by  means  of  a  present  es- 
tate, rather  than  by  a  future  estate. 

But  to  return  to  the  devise.  I  have  said,  and 
I  think  it  has  been  shown,  that  there  is  a  mani- 
fest repugnancy  between  the  statute  and  the 
devise  to  the  trustees.  The  statute  fixes  the 
limit  of  the  inalienability  of  the  estate  to  the 
termination  of  two  lives.  The  devise  extends 
such  inalienability  to  12  lives.  It  is  clear, 
therefore,  that  the  devise  to  the  trustees  can- 
3O8*]  not  *be  sustained  in  its  full  extent. 
The  question  then  arises,  is  the  whole  devise 
void,  or  can  a  part  be  supported  upon  the  doc- 
trine of  cy  presf  There  is  nothing  new  in 
that  doctrine ;  there  are  many  cases  in  the 
books  in  which  it  has  been  applied,  and  it  is 
now  a  part  of  our  statute  law.  1  R.  8.,  748, 
sec.  2.  "In  the  construction  of  everv  instru- 
ment creating  or  conveying,  or  authorizing  the 
creation  or  conveyance  of  any  estate  or  inter- 
est in  lands,  it  shall  be  the  duty  of  courts  of 
justice  to  carry  into  effect  the  intent  of  the 
parties,  so  far  as  such  intent  can  be  collected 
from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law."  The  general  intent  of 
the  testator  was  to  make  his  estate  inalienable 
as  long  as  the  law  would  permit ;  that  is  a 
lawful  intent.  In  this  case  he  attempted  to 
render  the  estate  inalienable  during  the  con- 
tinuance of  12  lives ;  that  intent  is  not  consis- 
tent with  the  rules  of  law  and,  therefore,  can- 
not be  carried  into  effect  to  that  extent.  It  is 
consistent,  however,  with  the  rules  of  law, 
that  any  testator  should  tie  up  his  estate,  and 
render  it  inalienable  during  the  continuance 
of  two  lives.  In  the  language  of  Mr,  J.  Wil- 
mot,  3  Burr.,  1635:  "Let  his  intention,  there- 
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fore,  take  place  as  far  as  it  can  go  ;  but  it  can 
go  no  further."  It  seems  to  follow  that  it  is 
the  duty  of  the  court  to  carry  the  testator's  in- 
tent into  effect  to  that  extent.  By  the  cy  pres 
doctrine,  which  is  now  statute  law,  it  is  the 
duty  of  the  court  to  carry  that  intent  into  ef- 
fect, as  far  as  is  consistent  with  the  rules  of 
law.  And  that  is  done  by  construing  this  de- 
vise, as  if  the  direction  to  pay  over  the  net 
proceeds  of  the  rents  and  profits  of  his  real  es- 
tate to  his  nephews  and  nieces,  instead  of  say- 
ing during  their  natural  lives,  had  said  dur- 
ing the  natural  life  of  such  two  of  my  nephews 
and  nieces  as  shall  soonest  die.  He  might 
have  selected  any  two  by  name,  but  not  hav- 
ing done  so,  no  other  selection  can  be  made  by 
the  court  than  as  above.  There  are  in  the 
Revised  Statutes  themselves  numerous  in- 
stances of  the  application  of  the  cy  pres  doc- 
trine. I  will  refer  to  a  few.  The  1 7th  section 
provides  that  when  a  remainder  shall  be  lim- 
ited on  more  than  two  successive  estates  for 
life,  all  the  life  estates  subsequent  to  those  of 
the  two  persons  first  entitled  thereto  shall  be 
void  ;  and  upon  the  death  of  those  persons  the 
remainder  shall  take  effect.  That  is  cy  pres, 
viz. :  carry  into  effect  the  intention  of  the  party 
*as  far  as  you  can,  to  wit :  as  far  as  is  [*3OJ> 
consistent  with  the  rules  of  law.  Other  in- 
stances are  found  in  the  19th  section,  in  the 
37th,  and  many  more,  which  I  will  not  now 
particularly  designate.  In  short,  in  all  cases 
where  a  party  attempts  to  go  beyond  what  the 
law  allows,  the  instrument  shall  be  construed 
as  though  it  went  no  further  than  the  law  per- 
mits. The  37th  section  contains  a  clear  illus- 
tration. There  it  is  provided,  that  when  an 
accumulation  of  rents  and  profits  is  permitted 
during  the  minority  of  any  person — if  the  tes- 
tator attempts  to  carry  it  further,  the  provision 
is  not  all  void,  but  only  so  much  as  goes  be- 
yond the  minority,  that  being  the  limit  fixed 
bylaw.  That  is  the  doctrine  of  cypres.  There 
are  several  instances  in  which  the  Legislature 
declare,  that  when  an  instrument  attempts  to 
create  a  larger  estate  than  the  law  allows,  such 
estate  shall  be  void  in  its  creation  ;  section  14 
is  such  an  instance.  My  conclusion,  therefore, 
upon  this  view  of  the  case,  assuming  what  I 
shall  presently  deny,  that  the  trust  itself  is 
lawful,  would  be  that  the  estate  in  the  trustees 
is  good,  during  the  continuance  of  two  lives  ; 
and  that  as  soon  as  two  of  the  12  persons  named 
shall  have  died,  the  estate  of  the  trustees  must 
cease.  The  inquiry  seems  naturally  to  present 
itself,  upon  whom  does  the  title  fall  at  the  ter- 
mination of  the  estate  of  the  trustees  ?  It  must 
necessarily  go  to  those  in  remainder,  or  to  the 
heirs  at  law.  It  goes  to  those  in  remainder,  if 
that  part  of  the  devise  is  valid.  I  have  shown 
that  by  the  definitions  of  the  statute,  the  re- 
mainder contained  in  this  devise  is  a  future  es- 
tate. It  is  an  estate  limited  to  commence  in 
possession  at  a  future  day,  on  the  determina- 
tion of  a  precedent  estate  created  at  the  same 
time  ;  and  whether  it  is  vested,  or  contingent, 
or  both,  is  quite  immaterial,  unless  upon  the 
fact  of  its  being  either  vested  or  contingent, 
depends  the  question  whether  it  suspends  the 
power  of  alienation. 

I  must  again  refer  to  the  notes  of  the  re- 
visors  as  explanatory  of  this  branch  of  the- 
;ase.  "  To  prevent  a  possible  difficulty,"  say 

WEND.  14. 


1835 


COSTER  v.  LOKILLARD. 


309 


they,  "in  the  minds  of  those  to  whom  the  sub- 
ject is  not  familiar,  we  may  also  add,  that  an 
estate  is  never  inalienable,  unless  there  is  a 
contingent  remainder,  and  the  contingency  has 
not  yet  occurred.  When  the  remainder  is 
vested,  as  when  the  lands  are  given  to  A  for 
31O*]  life,  remainder  to  B  (a*person  then  in 
being)  in  fee,  there  is  no  suspense  of  the  power 
of  alienation,  for  the  remainder  man  and  the 
owner  of  the. prior  estate,  by  uniting  may  al- 
ways convey  the  whole  estate.  This  is  the 
meaning  of  the  rule  of  law  prohibiting  per- 
petuities, and  is  the  effect  of  the  definition  in 
section  14."  That  definition  is  as  follows : 
"  Such  power  of  alienation  is  suspended,  when 
there  are  no  persons  in  being,  by  whom  an  ab- 
solute fee  in  possession  can  be  conveyed." 
This  definition,  it  will  be  seen,  is  exemplified 
in  the  instance  put  by  the  revisers,  of  a  life 
estate  granted  to  A,  remainder  to  B  in  fee. 
Here  there  is  no  contingency  as  to  the  person 
entitled  to  the  remainder  ;  and  it  is  true  that 
the  whole  estate  can  be  conveyed  by  A  and  B, 
uniting  in  a  conveyance.  But  I  will  put  this 
case :  an  estate  for  life  to  A,  remainder  to  the 
eldest  son  of  B,  who  shall  be  living  at  the 
death  of  A.  Suppose  B  has  a  son  living  at  the 
creation  of  the  estate.  Can  there  be  a  union 
of  the  life  estate  and  remainder  so  as  to  con- 
vey the  whole  estate  ?  Manifestly  not.  Here 
is  a  contingency  which  has  not  occurred,  and 
cannot  be  determined  until  the  death  of  A. 
Such  a  remainder  would  necessarily  suspend 
the  power  of  conveying  an  absolute  fee  in  pos- 
session, until  the  death  of  A,  and  yet  there  is 
a  person  in  being  who  would  have  an  imme- 
diate right  to  the  possession  upon  the  death  of 
A.  We  will  suppose,  however,  that  A  and 
B's  son  unite  and  convey  to  C  what  purports 
to  be  the  whole  estate.  But  before  A's  death, 
B  has  another  son  born,  and  the  elder  son  dies, 
then  A  dies,  what  becomes  of  C's  remainder  ? 
It  goes  according  to  the  grant  or  devise  to  the 
eldest  son  of  B,  living  at  the  death  of  A,  and 
C  loses  it. 

The  case  I  have  supposed  is,  in  principle, 
the  case  now  before  us.  Suppose,  for  the  sake 
of  the  argument,  that  the  trustees  can  convey, 
though  I  have  shown  that  they  cannot — sup- 
pose, too,  that  the  12  persons  beneficially  inter- 
ested in  the  rents  and  profits  can  convey,  though 
the  statute  says  they  shall  not — and  I  will  for 
the  present  suppose  that  a  conveyance  from 
them  is  necessary  for  the  purpose  of  aliena- 
tion— suppose  they  and  the  trustees  are  ready 
and  willing  to  unite  in  a  conveyance  to  trans- 
fer an  absolute  fee  in  possession.  It  is  very 
clear  that  they  cannot  do  it  alone,  for  the  in- 
3 1 1*]  terest  and  estate  *of  all  of  them  ceases, 
by  the  terms  of  the  devise,  upon  the  death  of 
the  survivor  of  the  12  nephews  and  nieces. 
Application  is  then  made  to  the  grand-nephews 
and  nieces  now  in  existence  ;  and  who  would 
take  were  the  12  nephews  and  nieces  now  to 
die — what  estate  can  the  grand-nephews  and 
nieces  convey?  They  are,  indeed,  persons  an- 
swering the  description  in  the  devise  as  owners 
of  the  remainder ;  they  may  be  said  to  stand 
in  the  character  of  heirs  presumptive;  whether 
they  will  ever  enjoy  the  remainder  of  the  es- 
tate depends  upon  a  contingency — it  depends 
upon  the  fact  of  their  surviving  all  the  12 
nephews  and  nieces.  But  to  test  it  still  f  ur- 
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ther ;  suppose  all  parties  unite  in  a  convey- 
ance to  John  Stiles,  and  he  takes  possession. 
The  nephews  and  nieces  continue  to  increase 
and  multiply  and  replenish  the  earth  with  a 
numerous  progeny  ;  they  live  to  a  good  old 
age  themselves,  and  one  of  them,  as  we  all 
know  is  consistent  with  possibility,  should 
more  than  double  the  ordinary  period  of  hu- 
man existence;  in  all  probability  the  15  grand- 
nephews  and  nieces,  now  in  existence,  will 
have  descended  to  the  tomb,  and  their  children 
or  grandchildren,  together  with  all  the  other 
descendants  of  the  original  12,  will  claim  their 
shares  as  purchasers.  They  take  under  the 
original  devise,  not  by  descent,  and  the  con- 
veyance of  their  particular  ancestor  is  no  es- 
toppel to  them.  Is  it  not  clear  that  John  Stiles, 
or  his  descendants,  must  give  up  the  posses- 
sion ?  The  truth  is,  as  I  have  already  stated, 
that  the  present  15  grand-nephews  and  nieces 
have  no  present  estate  ;  they  have  a  possibil- 
ity. If  they  survive  the  12  nephews  and  nieces, 
then  they  take  their  proportion  ;  if  they  die, 
no  interest  of  theirs  in  the  estate  in  question 
can  descend  to  their  heirs.  It  is  impossible, 
then,  to  convey  an  absolute  fee  in  possession  ; 
and  this  impossibility  results  upon  the  pre- 
vious supposition,  from  the  fact  that  the  estate 
given  in  remainder  suspends  the  power  of 
alienation  during  the  continuance  of  12  lives. 
That  the  estate  in  remainder  is  a  future  estate, 
dependent  upon  a  precedent  estate,  has  already 
been  shown.  Parts  of  the  14th  and  15th  sec- 
tions close  this  view  of  the  case,  and  draw 
the  conclusion  resulting  from  these  premises. 
Every  future  estate  shall  be  void  in  its  crea- 
tion, which  shall  suspend  the  absolute  power 
of  *alienation  for  a  longer  period  than  [*3 1 2 
during  the  continuance  of  not  more  than  two 
lives  in  being  at  the  creation  of  the  estate.  The 
remainder  over  was,  therefore,  void  in  its 
creation. 

Unless  I  greatly  deceive  myself,  I  have  es- 
tablished these  propositions: 

First.  That  as  to  all  estates,  whether  present 
or  future,  the  absolute  power  of  alienation 
shall  not  be  suspended  beyond  the  continuance 
of  two  lives  in  being  at  the  creation  of  the  es- 
tate. This  shall  not  be  done  by  any  limitation 
or  condition  ;  that  is  by  any  kind  of  assurance 
or  conveyance;  by  any  shift  or  contrivance 
whatever,  by  which  estates  may  be  created.  In 
short,  that  it  shall  not  be  done  at  all. 

Second.  That  the  devise  in  question  attempts 
to  render  the  estate  inalienable  for  12  lives:  1. 
By  conveying  an  estate  to  the  trustees  for  12 
lives;  the  trustees  being  unable  to  convey  with- 
out a  violation  of  the  trust.  2.  By  the  creation 
of  a  future  estate  to  commence  in  possession 
in  two  years  after  the  death  of  the  survivor  of 
the  12  lives. 

Third.  That  by  the  devise  the  estate  is  in- 
alienable: 1.  Because  the  statute  prohibits  trust- 
ees from  conveying  in  violation  of  their  trust; 
and  2.  There  are  no  persons  in  being  who  can 
convey  the  remainder.  I  take  no  notice  here 
of  the  inalienability  of  the  interests  of  the  12 
nephews  and  nieces  in  the  rents  and  profits,  for 
if  alienable,  the  estate  itself  would  not  be,  and 
these  interests  are  no  part  of  the  estate.  From 
this  view  of  the  case,  my  conclusions  are:  1. 
That  the  future  estate  or  remainder  was  void 
in  its  creation,  according  to  the  14th  section; 
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2.  That  the  precedent  estate  in  the  trustees  was 
not,  necessarily,  void  in  its  creation. 

Although  the  testator  attempted  to  render  his 
estate  inalienable  longer  than  the  law  will  per- 
mit, yet  it  is  the  duty  of  the  court  to  carry  into 
effect  his  intent,  so  far  as  is  consistent  with  the 
rules  of  law;  in  other  words,  so  to  construe  the 
devise  as  to  render  the  estate  inalienable  as 
long  as  the  law  will  permit:  which  is  for  two 
lives,  and  no  longer.  It  follows,  upon  this 
view  of  the  case,  that  at  the  expiration  of  the 
second  life,  the  estate  of  the  trustees  would 
terminate,  and  the  whole  estate  would  vest  in 
the  heirs  at  law  of  the  testator.  This  seems  to 
313*]  me  to  *be  a  plain  common  sense  view 
of  the  case,  so  far  as  concerns  the  principal  de- 
vise, and  assuming  that  the  devise  itself  is  au- 
thorized by  the  statute  for  the  term  of  two  lives. 

Other  views  kave  been  presented;  it  is  prop- 
er to  pursue  them.  Before  doing  so,  I  will  re- 
mark, that  the  revisers  in  presenting  the  pro- 
visions in  article  2d,  on  the  creation  and  di- 
vision of  estates,  expressed  their  confident  be- 
lief that  their  adoption  would  extricate  this 
branch  of  the  law  from  the  perplexity  and  ob- 
scurity in  which  it  was  before  involved.  They 
have  certainly  succeeded  to  a  very  great  ex- 
tent, if  not  entirely.  And  they  have  effected 
this  object  as  they  have  themselves  remarked, 
principally  by  the  new  application  of  estab- 
lished rules,  to  all  classes  of  expectant  estates 
created  by  the  act  of  the  party.  There  are, 
however,  some  new  principles;  one  I  will  point 
out,  to  which  the  revisers  have  not  called  the 
attention  of  the  Legislature.  Formerly  estates 
could  not  be  rendered  inalienable,  but  by  means 
of  contingent  estates.  They  may  now  be  ren- 
dered inalienable  by  means  of  a  present  estate 
— a  trust  estate,  when  the  trust  shall  be  ex- 
pressed in  the  instrument  creating  the  estate. 
Such  an  estate  by  section  65,  cannot  be  aliened 
by  the  trustees  in  contravention  of  the  trust. 
Whoever,  therefore,  creates  a  trust  estate  to  re- 
ceive the  rents  and  profits  of  land  for  any  fixed 
period,  renders  the  estate  inalienable  during 
the  existence  of  the  trust,  or  to  the  extent  per- 
mitted by  law.  If,  indeed,  the  trust  be  to  sell 
and  convey,  then  it  is  not  inalienable. 

If,  however,  the  revisers  have  accomplished 
much  in  the  creation  and  division  of  estates 
merely  by  a  new  application  of  old  principles, 
they  found  in  the  old  doctrines  of  uses  and 
trusts  and  powers,  subjects  which  baffled  their 
powers  of  modification.  In  their  notes  to  these 
articles  (Nos.  2  and  3)  they  remark  in  the  lan- 
guage of  Mr.  Cruise,  that  "the  law  of  real 
property  is  the  most  extensive  and  abstruse 
branch  of  Englisji  jurisprudence," — and  in 
their  own  more  eloquent  language,  they  say: 
"Such,  indeed,  are  its  extent  and  intricacy, 
that  even  in  the  legal  profession  it  is  very  im- 
perfectly understood  by  any  who  have  not 
made  it  an  object  of  peculiar  study  and  atten- 
tion; and  so  remote  are  its  principles  andmax- 
314*]  ims  *from  ordinary  apprehension,  that 
to  the  mass  of  the  community,  they  seem  to  be 
shrouded  in  impenetrable  mystery."  "The  law 
of  powers,"  say  they,  "as  all  who  have  at- 
tempted to  master  it,  will  readily  admit,  is, 
probably,  the  most  intricate  labyrinth  in  all 
our  jurisprudence.  Few  in  the  course  of  their 
studies  have  been  called  to  enter  it,  who  have 
not  found  it  difficult  to  grope  their  way  in  its 
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numerous  and  winding  passages."  Instead, 
therefore,  of  endeavoring  to  unravel  the  mys- 
teries of  uses  and  trusts,  or  to  cast  light 
into  the  numerous  dark  and  winding  passages 
of  the  labyrinth  of  powers,  they  demolished 
the  whole.  The  learned  antiquarian  will  pause 
and  ponder  over  this  vast  pile  of  ruins;  vener- 
able at  least  for  their  antiquity,  the  erection  of 
which  occupied  centuries,  and  put  in  requisi- 
tion the  labors  of  Kings,  ecclesiastics  and  lay- 
men. Upon  these  ruins  have  been  erected  new 
edifices — a  new  system  of  uses  and  trusts,  ap- 
parently plain  and  intelligible,  and  adapted  to 
the  real  wants  of  society;  but  whether  it  is  so 
in  reality  is  yet  to  be  proved.  Instead  of  the 
labyrinth  of  powers,  we  have  a  new  building 
of  modern  architecture,  through  which  I  hope 
we  may  pass  with  safety,  with  such  clue  as  the 
revisers  have  furnished. 

Though  the  labyrinth  of  cross-remainders  is 
left  standing,  I  shall  not  enter  it,  believing 
that  it  does  not  stand  in  our  way  in  pursuing 
the  path  of  justice.  I  will  state  my  reasons  for 
this  belief;  and  for  this  purpose  I  shall  assume, 
as  has  thus  far  been  assumed,  that  the  trust 
in  controversy,  to  wit:  a  trust  to  receive  and 
pay  over,  is  one  authorized  by  the  Revised 
Statutes. 

The  revisers,  in  a  learned  note  to  article  2, 
have  given  a  concise  and  accurate  history  of 
the  rise  and  progress  of  the  doctrine  of  uses 
and  trusts,  and  have  shown  its  defects.  They 
say:  "  There  are  three  classes  of  trusts,  each 
requiring  to  be  noticed:  1.  When  the  trustee 
has  only  a  naked  and  formal  title,  and  the 
whole  beneficial  interest  or  right  in  equity  to 
the  possession  and  profits,  is  vested  in  those 
for  whose  benefit  the  trust  is  created;  2.  When 
the  trustee  is  clothed  with  some  actual  power 
of  disposition  or  management,  which  cannot 
be  properly  exercised  without  giving  him  the 
legal  estate  and  actual  possession;  3.  Trusts 
arising  or  resulting  by  implication  *of  [*315 
law."  They  proceed  to  state  that  the  first  class 
is  not  only  useless,  but  they  facilitate  fraud,  by 
separating  the  legal  and  equitable  estates.  The 
second  class  they  propose  to  retain,  only  limit- 
ing their  continuance  and  defining  the  pur- 
poses for  which  they  may  be  created.  The  third 
class  they  retain  in  order  to  prevent  fraud, 
prohibiting  however  a  secret  resulting  trust 
from  being  created  by  the  party  claiming  its 
benefit.  In  pursuance  of  this  plan,  in  the  47th 
section  they  declare,  that  the  person  entitled  to 
the  possession  of  lands  and  the  rents  and  profits, 
shall  be  deemed  to  have  the  legal  estate.  In  sec- 
tion 49,  they  prohibit  the  creation  of  formal 
trusts,  and  declare  that  in  such  cases  "  no  es- 
tate or  interest,  legal  or  equitable,  shall  vest  in 
the  trustees."  In  their  note  to  this  section  they 
put  this  emphatic  question:  "  Why,  indeed, 
should  uses  and  trusts  be  continued  for  the 
mere  purpose  of  converting  them  into  legal 
estates  as  soon  as  they  arise,  unless  it  is  thought 
desirable  that  conveyances  should  continue 
complex  and  obscure,  and  difficult  questions  of 
title  be  perpetuated?  " 

The  only  possible  way  in  which  cross-re- 
mainders can  be  introduced  into  this  case,  is 
by  converting  the  interest  of  the  12  nephews 
and  nieces  in  the  proceeds  of  the  rents  and 
profits,  into  legal  estates.  Now  I  ask,  if  it  was 
the  intention  of  the  revisers  and  the  Legisla- 
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ture  to  abolish  all  such  fictions,  not  only  as  un- 
becoming the  dignity  of  a  due  administration 
of  justice;  "not  merely  as  curious  and  over- 
strained, but  as  entirely  useless,  unless  to  propa- 
gate lawsuits,"  why  should  this  court  seek 
to  perpetuate  "  that  infinity  of  subtleties  and 
refinements"  with  which  this  branch  of  our 
jurisprudence  has  been  overloaded;  and  from 
which  it  was  the  expressed  intention  of  the  re- 
visers and  the  Legislature  to  relieve  us  ?  I 
know  it  may  be  said  that  these  remarks  were 
made  in  relation  to  formal  trusts;  but  if  active 
trusts  are  to  be  involved  in  the  same  intricacy 
and  obscurity,  and  to  be  followed  by  similar 
consequences,  are  they  not  liable  to  the  same 
objections?  In  relation  to  trusts  of  this  de- 
scription, the  revisers  remark,  note  to  section 
56,  as  reported,  now  section  55:  "As  the  crea- 
tion of  trusts  is  always  in  a  greater  or  less  de 
gree  the  source  of  inconvenience  and  expense, 
by  embarrassing  the  title  and  requiring  the 
frequent  aid  of  a  court  of  equity,  it  is  desira- 
316*]  ble  that  express  *trusts  should  be  lim- 
ited as  far  as  possible,  and  the  purposes  for 
which  they  may  be  created  strictly  defined."  I 
shall  hereafter  have  occasion  to  quote  the  re- 
mainder of  this  note.  The  section  to  which 
they  refer  is  as  follows:  "  Section  55.  Express 
trusts  may  be  created  for  any  or  either  of  the 
following  purposes:  1.  To  sell  lands  for  the 
benefit  of  creditors;  2.  To  sell,  mortgage  or 
lease  lands,  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon; 
3.  To  receive  the  rents  and  profits  of  lands, 
and  apply  them  to  the  use  of  any  person  dur- 
ing the  life  of  such  person,  or  for  any  shorter 
term,  subject  to  the  rules  prescribed  in  the  first 
article  of  this  title;  4.  To  receive  the  rents  and 
profits  of  lands,  and  to  accumulate  the  same 
for  the  purposes  and  within  the  limits  pre- 
scribed in  the  first  article  of  this  title."  "  Sec- 
tion 60.  Every  express  trust,  valid  as  such  in 
its  creation,  except  as  herein  otherwise  pro- 
vided, shall  vest  the  whole  estate  in  the  trust- 
ees in  law  and  equity,  subject  only  to  the  ex- 
ecution of  the  trust.  The  persons  for  whose 
benefit  the  trust  is  created  shall  take  no  estate 
or  interest  in  the  lands,  but  may  enforce  the 
performance  of  the  trust  in  equity." 

This  is  a  modification  of  a  species  of  trust 
mentioned  by  Mr.  Cruise,  1  Crui.,  tit.  12, 
Trust,  ch.  1,  sees.  12.  13,  where  a  man  made  a 
feoff  rnent  in  fee  to  his  own  use  during  his  life, 
and  after  his  decease  that  J.  N.  should  take 
the  profits;  this  was  a  use  in  J.  N. ;  contrary, 
if  he  said  that  after  his  death  his  feoffees 
should  take  the  profits  and  deliver  them  to  J. 
N. ;  this  would  be  no  use  in  J.  N.,  because  he 
could  have  them  only  by  the  hand  of  the  feof- 
fees. Thus  the  feoffees  would  have  the  legal  es 
tate  and,  consequently,  J.  N.  could  only  have  a 
trust  which  would  be  enforced  in  equity.  This 
rule  has  been  applied  to  devises;  but  a  dis- 
tinction has  been  made  between  a  devise  to  a 
person  in  trust  to  pay  over  the  rents  and  profits 
to  another,  and  a  devise  in  trust,  to  permit 
some  other  person  to  receive  the  rents  and 
profits.  In  the  first  case  it  was  held  that  the 
legal  estate  should  continue  in  the  first  devisee, 
in  order  that  he  might  be  able  to  perform  the 
trust;  for  when  he  is  directed  to  pay  over  the 
rents,  he  must  necessarily  receive  them.  But 
in  the  second  case  it  has  been  adjudged  that 
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the  legal  estate  is  vested  by  the  statute  in  the 
person  who  is  to  receive  *the rents.  By[*317 
the  statute  all  the  right  which  the  12  nephews 
and  nieces  have,  is  a  right  to  enforce  the  per- 
formance of  the  trust  in  equity.  They  have 
no  estate  or  interest  in  the  lands — nor  have 
they  any  right  to  receive  the  rents  except  from 
the  hands  of  the  trustees.  We  must  consider 
the  trustees  as  distinct  persons  from  those  en- 
titled to  receive  the  proceeds  of  the  rents  and 
profits,  in  order  clearly  to  understand  the  ques- 
tion. Suppose  John  Doe,  the  trustee,  who  is 
to  receive  and  pay  over  the  rents  and  profits  to 
Richard  Doe.  Richard  Doe  would  have  no 
right  to  go  to  the  tenants  and  receive  the  rents 
— he  must  receive  them  from  John  Doe,  and 
from  him  alone.  If  J.  D.  refused  to  pay  over 
what  he  had  received,  R.  R.  might  file  his  bill 
in  equity  and  compel  him.  Suppose  now  a 
greater  number  of  persons  entitled  to  receive; 
all  J.  D.  would  have  to  do  would  be  to  pay 
over  to  them  their  several  proportions.  Sup- 
pose that  in  the  present  case  Jacob  Lorillard 
alone  was  trustee,  and  the  income  $84,000 
net  proceeds.  He  would  pay  each  of  the  1 2 
the  sum  of  $7,000.  Suppose  one  of  the  12  dies, 
the  $84,000  must  be  divided  equally  between 
11,  and  each  must  receive  $7,636  and  a  frac- 
tion; and  so  on  as  one  drops  away,  the  divi- 
dend is  increased  among  the  survivors.  How 
does  this  differ  from  an  annuity,  except  that 
the  amount  is  contingent,  depending  on  the 
amount  of  rents  and  profits?  What  has  this  to 
do  with  cross-remainders,  or  with  the  doctrine 
of  joint  tenancy  or  tenancy  in  common?  Who 
ever  heard  of  either  of  them  existing  in  a  mere 
right  of  action — in  other  words,  a  chose  in  ac- 
tion? And  how  does  this  ideal  theory  of  cross- 
remainders  in  the  beneficiaries  of  the  trust, 
consist  with  the  intent  of  the  revisers:  "  To 
abolish  all  technical  rules  and  distinctions  hav- 
ing no  relation  to  the  essential  nature  of  prop- 
erty, or  the  means  of  its  beneficial  enjoyment. " 
A  simple  question  in  arithmetic  settles  the 
rights  of  the  parties  better  than  the  doctrine 
of  cross-remainders. 

But  suppose  I  am  wrong  in  this  view  of  the 
subject;  suppose  there  may  be  a  joint  tenancy 
or  a  tenancy  in  common  with  cross  remainders 
in  "a  right  to  enforce  the  performance  of  a 
trust  in  equity;"  how  does  that  aid  the  perpe- 
tuity which  *is  attempted?  It  is  claimed  [*3 18 
that  this  is  a  trust  under  the  3d  subdivision  of 
the  55th  section,  to  receive  rents  and  profits 
and  apply  them,  subject  to  the  rules  prescribed 
in  the  first  article  of  this  title.  The  first  ques- 
tion which  naturally  arises  is,  what  are  the 
rules  referred  to?  What  rules  are  there  in  the 
first  article  relating  to  the  rents  and  profits  of 
lands?  Rents  and  profits  are  the  subject  of  the 
trust,  and  we  must  look  for  rules  regulating 
that  subject.  Such  rules  we  find  in  the  36, 
37,  38  and  39th  sections,  and  those  are  the  only 
sections  in  the  first  article  which  speak  of  the 
rents  and  profits  of  lands.  The  36th  is  as  fol- 
lows: "Dispositions  of  the  rents  and  profits  of 
lands  to  accrue  and  be  received,  at  any  time 
subsequent  to  the  execution  of  the  instrument 
creating  such  disposition,  shall  be  governed 
by  the  rules  established  in  this  article,  in  rela- 
tion to  future  estates  in  lands."  A  reference 
to  the  devise  in  question,  will  show  that  it  is 
precisely  such  a  disposition.  The  three  follow- 
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ing  sections  relate  to  the  accumulation  of  rents 
and  profits  for  the  benefit  of  minors  during 
their  minority.  The  36th  section  turns  us  back 
upon  the  doctrine  of  future  estates  in  lands. 
We  go  back  then  to  the  10th  section,  which 
defines  a  future  estate;  the  llth  defines  a  re- 
mainder; the  12th  defines  a  reversion;  the  13th 
explains  when  future  estates  are  vested  and 
when  contingent;  the  14th  section  is  the  first 
which  may  be  said  to  contain  a  rule  regulating 
future  estates;  it  is  as  follows:  "Every  future 
estate  shall  be  void  in  its  creation,  which  shall 
suspend  the  absolute  power  of  alienation  for 
a  longer  period  than  is  prescribed  in  this  arti- 
cle." This  period,  by  the  next  section,  the 
15th,  is  limited  to  two  lives.  Thus,  then,  we 
have  the  rule,  subject  to  which  is  the  trust  au- 
thorized by  the  3d  subdivision  of  tne  55th  sec- 
tion. When  it  is  all  put  together  it  will  read 
thus:  "Express  trusts  may  be  created  to  receive 
the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person,  during  the  life  of 
such  person  or  for  any  shorter  term;  such  trust 
shall  be  void  in  its  creation  if  it  shall  suspend 
the  absolute  power  of  alienation,  for  a  longer 
period  than  during  the  continuance  of  not 
more  than  two  lives  in  being  at  the  creation  of 
the  trust."  It  will  be  seen  at  a  glance,  that  to 
make  sense  of  it,  we  must  read  the  word  "per- 
son," in  the  plural  "persons,"  and  that  the 
3 1 9*]  trust  must  be  to  receive  *and  apply 
the  rents  and  profits  to  the  use  of  any  persons 
during  the  lives  of  such  persons.  This  is  the 
species  of  trusts  which  the  revisers  call  active 
trusts,  and  in  their  notes  they  "propose  to  re- 
tain them,  only  limiting  their  continuance,  and 
defining  the  purposes  for  which  they  may  be 
created."  It  will  be  seen  that  the  revisers  have 
done  both  by  the  sections  which  I  have  brought 
together;  and  unless  they  are  to  be  thus  limit- 
ed, there  is  no  limitation  to  be  found  in  the 
first  article,  or  any  other  to  which  we  have 
been  referred.  Suppose  that  this  is  the  true 
solution  of  the  enigma  contained  in  the  words 
"subject  to  the  rules  prescribed  in  the  first  ar- 
ticle of  this  title;"  then  it  is  clear,  that  if  the 
execution  of  this  trust  will  require  the  suspen- 
sion of  the  power  of  alienation  of  the  lands, 
out  of  which  the  rents  and  profits  are  to  accrue, 
for  a  longer  period  than  two  lives,  the  trust 
was  void  in  its  creation.  I  have  already  shown 
that  the  trustees  cannot  convey.  Section  65. 
The  beneficiaries  of  the  the  trust  cannot  con- 
vey. Section  63.  The  absolute  power  of  alien- 
ation is,  therefore,  suspended  for  a  period  of 
12  lives,  and  that  being  a  longer  period  than  is 
allowed  by  the  first  article,  the  trust  is  void. 
How  can  this  consequence  be  avoided  by  the 
supposition  of  a  tenancy  in  common  in  the  in- 
terest of  the  12  nephews  and  nieces?  In  order 
the  more  clearly  to  convey  my  ideas,  I  will 
separate  the  trustees  from  the  persons  bene 
filed  by  the  trust.  I  will  suppose  John  Doe 
and  Richard  Roe  are  the  trustees  who  are  to 
collect  the  rents  and  profits,  and  the  12  nephews 
and  nieces  are  the  persons  who  are  to  receive 
them.  The  estate  of  John  Doe  and  Richard  Roe  is 
a  joint  tenancy,  and  not  a  tenancy  in  common. 
It  is  so  expressly  by  the  devise  itself;  it  is  so 
by  the  44th  section.  They  hold  the  legal  and 
equitable  estate,  and  that  is  a  joint  tenancy.  It 
cannot  be  separated,  unless  by  some  other  sec- 
tion such  separation  is  permitted.  We  now 
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suppose  the  interest  of  the  12  nephews  and 
nieces  to  be  a  tenancy  in  common;  that  is,  the 
rents  and  profits,  when  received  by  the  trustees 
(John  Doe  and  Richard  Roe),  are  separated 
into  12  separate  parcels,  and  marked  from 
1  to  12.  The  nephews  and  nieces  are  num- 
bered in  the  same  way,  and  each  person  is  en- 
titled to  his  corresponding  number  of  the  par- 
cels. It  is  argued  that  each *owns  his  [*32O 
own  parcel  not  only,  but  that  each  has  a  cross- 
remainder  in  every  other  parcel  except  his 
own.  It  is  further  argued  that  when  No.  1 
dies,  his  share  is  to  be  divided  into  11  parts, 
one  of  which  goes  to  each  of  the  11  survivors. 
That  each  one,  therefore,  is  to  enjoy  his  own 
twelfth  for  his  own  life,  and  only  the  eleventh 
of  the  part  of  No.  1  for  another  life;  and  there- 
fore, when  No.  2  dies,  the  10  survivors  divide 
his  share  into  ten  parts,  and  drop  their  eleventh 
of  the  share  of  No.  1,  because  it  is  admitted 
that  their  estates  can  be  enjoyed  for  two  lives 
only.  I  ask  now,  what  becomes  of  that  part 
of  the  rents  and  profits  which  has  dropped? 
It  cannot  go  to  the  heirs;  the  estate  is  still  tied 
up  in  the  hands  of  John  Doe  and  Richard  Roe. 
They  go  on  upon  this  supposition,  receiving 
the  rents  and  profits  until  the  whole  12  are  dead. 
Is  it  not  plain  that  the  supposition  of  a  tenancy 
in  common  does  not  relieve  the  case  from  its 
embarrassment?  It  is  no  answer  to  say  that  by 
section  67,  when  the  trust  ceases,  the  estate  in 
the  trustees  ceases;  and  that  when  one  twelfth 
drops,  one  twelfth  of  the  estate  in  the  trustees 
is  at  an  end.  The  estate  of  the  trustees  is  joint, 
and  cannot  be  severed. 

Besides,  if  we  suppose  a  tenancy  in  common, 
there  can  be  no  remainders.  The  trust  is  for 
the  life  of  each  person,  and  that  part  of  the 
devise  which  purports  to  give  a  remainder  is 
void,  not  being  authorized  by  the  statute.  The 
statute  authorizes  such  a  trust  for  the  life  of 
any  person,  or  for  a  shorter  term,  not  for  a 
longer  term;  but  the  negative  is  implied.  The 
trust  however  is  to  pay  to  the  survivor,  and 
clearly  intended  to  be  joint  and  to  continue  for 
12  lives  and,  therefore,  void  in  its  creation; 
and  by  the  67th  section,  the  trust  being  at  an 
end,  the  estate  in  the  trustees  ceases.  To  speak 
more  correctly  as  to  this  case:  the  trust  at- 
tempted to  be  created  being  void,  the  devise  to 
the  trustees  is  also  void,  and  the  estate  belongs 
to  the  heir  sat  law. 

II.  Is  this  a  trust  under  the  55th  section  ? 
As  to  this  section  the  revisers  say:  "The  ob- 
ject of  the  revisers  in  this  section,  is  to  allow 
the  creation  of  express  trusts  in  those  cases, 
and  in  those  cases  only,  where  the  purposes  of 
the  trust  require  that  the  legal  estate  should 
pass  to  the  trustees.  An  *assignment  [*321 
for  the  benefit  of  creditors  would,  in  most  cases, 
be  entirely  defeated  if  the  title  were  to  remain 
in  the  debtor;  and  where  the  trust  is  to  receive 
the  rents  and  profits  of  lands,  and  to  apply 
them  to  the  education  of  a  minor,  the  separate 
use  of  a  married  woman,  or  the  support  of  a 
lunatic  or  spendthrift  (the  general  objects  of 
trusts  of  this  description),  the  utility  of  vest- 
ing the  title  and  possession  in  the  trustees  is 
sufficiently  apparent.  After  much  reflection, 
the  revisers  have  not  been  able  to  satisfy  them- 
selves that  there  are  any  cases  not  enumerated 
in  this  section,  in  which,  in  order  to  secure  the 
execution  of  the  trust,  it  is  necessary  that  the 
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title  or  possession  should  vest  in  the  trustees. 
Where  no  such  necessity  exists  (as  when  the 
trust  is  to  convey,  or  to  make  partition,  etc.), 
it  is  obvious  that  without  giving  any  estate  to 
the  trustees,  the  trust  may  as  well  be  executed 
AS  a  power;  and  that  trusts  of  this  kind  may 
not  be  entirely  defeated,  it  is  provided  in  sec- 
tion 59  (now  58),  that  they  shall  take  effect  in 
the  manner  suggested." 

In  this  note  the  revisers  have  told  us  what 
cases  the  55th  sec.,  sub.  3,  was  intended  to 
provide  for,  to  wit:  minors,  married  women, 
lunatics  and  spendthrifts.  As  the  3d  subdi- 
vision of  this  section  was  first  drawn,  it  is  very 
clear  that  this  species  of  trust  was  intended  for 
no  other  persons  than  those  enumerated.  It 
read  thus:  "  To  receive  the  rents  and  profits 
of  lands,  and  apply  them  to  the  education  and 
support,  or  support  only,  of  any  person,"  etc.; 
and  it  was  passed  by  substituting  the  words 
"or  either  "for  the  words  "  support  only." 
So  it  appears  now  in  the  Revised  Statutes. 
During  the  session  of  1830,  an  Act  was  passed 
"to  Amend  Certain  Provisions  of  the  Revised 
Statutes,  and  in  Addition  Thereto."  This  sub- 
division was  then  amended  by  striking  out 
the  words  "  education  and  support,  or  either," 
and  by  substituting  the  word  "use"  in  lieu 
thereof.  The  only  reason  given  by  the  revisers 
was,  that  "the  word  ' use ' includes  education 
and  support,  and  each  of  them.  It  will  also 
include  other  purposes  which  ought  to  be  pro- 
vided for."  But  it  is  not  intimated  that  any 
other  classes  of  persons  are  intended  to  be  pro- 
vided for,  nor  that  a  trust  nearly  approaching 
&  mere  formal  trust,  was  to  grow  out  of  the 
322*]  word  *"  use."  The  trustees  are  to  re- 
ceive the  rents  and  profits,  and  apply  them  to 
the  use.  This  surely  does  not  mean  to  pay 
over  to  the  person  for  whose  benefit  the  trust 
was  created.  In  that  case  he  would  apply 
them  himself  to  his  own  use.  Here  the  trustees 
are  to  judge  of  the  propriety  of  the  expendit- 
ure. A  trust  to  receive  rents  and  profits  and 
to  pay  over  was  a  trust  known  at  common  law, 
and  was  of  course  abolished  with  all  other 
trusts;  but  the  Legislature,  from  the  peculiar 
phraseology  "apply  to  the  use  of,"  seem  to  con- 
vey a  different  idea;  and  this  view  receives  sup- 
port from  the  report  of  the  revisers.  Note  to 
•5fith  section.  A  trust  to  receive  and  pay  over 
is  very  little  if  at  all  different  in  principle  from 
a  formal  trust.  The  only  difference  is,  that  in 
one  case  the  cestui  que  trust  is  entitled  to  the 
possession  and  profits;  in  the  other  to  the 
profits  only.  One  gives  the  cestui  que  trust 
the  equitable  estate  in  the  possession;  the 
other,  in  the  profits  only.  According  to  Mr. 
Cruise,  in  one  case  the  cestui  que  trust  has 
the  legal  estate;  in  the  other,  the  legal  estate 
remains  in  the  trustee.  1  Crui.,  cited  above. 
The  equitable  estate  would  be  in  the  cestui 
que  trust.  Precisely  the  case  disapproved  of 
by  the  revisers  in  their  note:  "They  sep- 
arate the  legal  and  equitable  estate  for  no  pur- 
pose that  the  law  ought  to  sanction.  They 
answer  no  end  whatever,  but  to  facilitate  fraud 
— to  render  titles  more  complicated,  and  to  in- 
crease the  business  of  the  Court  of  Chancery," 
and  it  may  now  be  added,  "to  render  estates 
inalienable."  Most  assuredly,  neither  the  re- 
visers nor  the  Legislature  intended  to  effect 
any  such  object;  their  intention  was  to  abolish 
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all  but  active  trusts,  in  which  the  trustee 
should  have  the  whole  title,  the  whole  estate, 
legal  and  equitable,  and  the  whole  manage- 
ment of  the  estate;  in  cases  where  there  is  a 
real  necessity  for  the  interference  of  a  trustee, 
where  the  person  for  whose  benefit  the  trust  is 
created  shall  have  no  estate  whatever.and  only 
a  right  to  enforce  the  trust  in  equity;  not  as  a 
contrivance  to  effect  an  object  disapproved  by 
the  law — to  prevent  the  absolute  power  of 
alienation  of  real  estate.  A  trust  to  receive  the 
rents  and  profits,  and  pay  them  over,  gives  the 
cestu^  que  trust  the  equitable  estate;  but  the 
statute  permits  no  such  trust.  The  persons  to 
be  benefited  shall  have  no  estate  or  interest, 
but  only  a  right  to  enforce  the  trust.  If  the 
*rents  are  to  be  paid  over,  why  not  give  [*323 
the  estate  directly  ?  Such  is  the  spirit  of  the 
statute.  It  was  not  intended  that  any  one 
should  be  his  own  trustee.  As  all  trusts  are 
abolished  except  those  expressly  authorized  by 
the  second  article,  section  45.  and  as  no  trust 
to  receive  rents  and  profits  and  pay  them  over 
to  another  is  authorized  by  that  article,  the 
trust  in  question  is  not  authorized  by  the  Re- 
vised Statutes;  it  is  not  a  valid  trust. 

III.  If  the  devise  is  not  valid  under  the  55th 
section,  is  it  valid  as  a  power  in  trust  ? 

The  counsel  for  the  trustees,  aware  that  the 
view  of  the  case  just  presented  might  be  taken 
by  the  court,  suggested  that  if  the  devise  is 
invalid  as  a  trust,  it  is  valid  as  a  power,  and 
refers  to  the  58th  section,  which  is  as  follows: 
"  When  an  express  trust  shall  be  created  for 
any  purpose  not  enumerated  in  the  preceding 
sections,  no  estate  shall  vest  in  the  trustees; 
but  the  trust,  if  directing  or  authorizing  the 
performance  of  any  act  which  may  be  law- 
fully performed  under  a  power,  shall  be  valid 
as  a  power  in  trust,  subject  to  the  provisions 
in  relation  to  such  powers  contained  in  the 
third  article  of  this  title."  The  59th  section  is 
in  these  words:  "In  every  case  where  the 
trust  shall  be  valid  as  a  power,  the  lands  to 
whicli  the  trust  relates  shall  remain  in  or  de- 
scend to  the  persons  otherwise  entitled,  subject 
to  the  execution  of  the  trust  as  a  power."  Our 
attention  and  inquiries  must,  therefore,  be  di- 
rected in  anew  channel.  If  no  estate  has  vested 
in  the  trustees,  then  it  would  seem  to  follow, 
that  if  the  property  is  inalienable,  it  is  not  im- 
putable  to  the  devise  to  the  trustees.  We  must 
inquire,  therefore,  whether  the  acts  which  it 
directs  may  be  lawfully  performed  under  a 
power;  if  so,  it  is  valid  as  a  power  in  trust. 

It  is  to  be  remarked,  that  the  whole  doctrine 
of  powers,  as  it  existed  previous  to  1830,  is 
abolished,  and  anew  system  introduced.  The 
old  vocabulary  is  superseded  by  a  new  one. 
Instead  of  powers  appendant  and  appurtenant, 
collateral  ancf  in  gross,  or  simply  collateral,  we 
have  now  powers  general  or  special,  and  bene- 
ficial or  in  trust.  Section  77.  Instead  of  donor 
or  donee,  we  have  grantor  and  grantee  of  a 
power.  I  will  give  the  definition  of  each  from 
the  statute  itself.  And,  first,  *what  is  [*324 
a  power  ?  Section  75.  A  power  is  an  author- 
ity to  do  some  act  in  relation  to  lands,  or  the 
creation  of  estates  therein,  or  of  charges  there- 
on, which  the  owner  granting  or  reserving 
such  power  might  himself  lawfully  perform. 
A  power  is  general  when  it  authorizes  the 
alienation  in  fee,by  means  of  conveyance, will, 
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or  charge  of  the  lands  embraced  in  the  power, 
to  any  alienee  whatever.  A  power  is  special: 
1.  When  the  persons  or  class  of  persons  to 
whom  the  disposition  of  the  lands  under  the 
power  is  to  be  made  are  designated.  2.  Where 
the  power  authorizes  the  alienation,  by  means 
of  a  conveyance,  will,  or  charge  of  a  particular 
estate,  or  interest  less  than  a  fee. 

A  power,  whether  general  or  special,  is  ben- 
eficial where  no  person  other  than  the  grantee 
has  by  the  terms  of  its  creation  any  interest  in 
its  execution. 

A  general  power  is  in  trust,  where  any  per- 
son or  class  of  persons,  other  than  the  grantee 
of  such  power,  is  designated  as  entitled  to  the 
proceeds,  or  any  portion  of  the  proceeds,  or 
other  benefits,  to  result  from  the  alienation  of 
the  lands  according  to  the  power. 

A  special  power  is  in  trust  :  1.  Where  the 
disposition  which  it  authorizes  is  limited  to  be 
made  to  any  person  or  class  of  persons  other 
than  the  grantee  of  such  power;  or,  2.  Where 
any  person  or  class,  other  than  the  grantee,  is 
designated  as  entitled  to  any  benefit  from  the 
disposition  or  charge, authorized  by  the  power. 

Every  trust  power  is  imperative,  unless  made 
expressly  to  depend  on  the  will  of  the  grantee. 
Sees.  95-97,  inclusive.  Section  128  provides 
that  the  period  during  which  the  absolute  right 
of  alienation  may  be  suspended  by  any  instru- 
ment in  execution  of  a  power,  shall  be  com- 
puted not  from  the  date  of  such  instrument, 
but  from  the  time  of  the  creation  of  the  power. 
This  last  section  shows  clearly  that  the  Legisla- 
ture did  not  intend  that  property  should  be  ren- 
dered inalienable  by  means  of  a  power,  longer 
than  by  the  act  of  the  party  creating  the  power; 
and  that  the  time  should  run  from  the  creation  of 
the  power,  not  its  execution.  For  instance,  the 
owner  of  land  grants  or  devises  the  same  to  A 
for  life,  with  power  to  him  to  devise  the  same 
325*]  in  fee.  It  shall  not  be  in  the  power  *of 
A  to  render  the  land  inalienable  for  a  longer 
time  than  the  original  owner  could,  calculating 
the  commencement  of  the  inalienability  from 
the  grant  or  devise  to  A;  in  other  words,  the 
land  may  be  inalienable  for  two  lives  only.  The 
life  of  A  is  one,  and  A  by  the  power,  may 
render  it  inalienable  for  one  other  life,  and  no 
more. 

A  general  power  authorizes  the  alienation  in 
fee  to  any  one;  a  special  power  authorizes  a 
like  conveyance  in  fee  to  persons  designated, 
or  an  estate  less  than  a  fee.  The  only  question, 
therefore,  that  can  arise  thus  far,  is,  whether 
the  power  to  lease  may  not  be  embraced  in 
these  definitions.  The  powers  last  spoken  of, 
however,  are  not  powers  in  trust,  and  unless 
the  devise  in  question  is  good  as  a  power  in 
trust,  it  must  fail.  It  is  not  sufficient  that  it 
is  within  any  other  definition.  I  have  already 
given  the  definition  of  a  general  power  in 
trust.  It  is  only  applicable  when  the  grantee 
of  the  power  alienes  the  land,  sells  it  abso- 
lutely by  virtue  of  an  express  power,  and 
divides  the  proceeds,  if  more  than  one,  or  pays 
them  over  to  one,  if  there  are  no  more  desig- 
nated as  entitled  to  them.  It  is  essential  also, 
that  the  person  or  class  of  persons  entitled  to 
the  proceeds,  or  any  portion  of  them,  or  other 
benefits  to  result  from  the  alienation,  shall  be 
other  than  the  grantee  of  such  power.  Here 
the  grantee  of  the  power  or  grantees  (for  it  is 
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immaterial  whether  singular  or  plural  is  used)- 
are  the  persons  entitled  to  a  portion  of  the  pro- 
ceeds. It  is,  therefore,  not  valid  as  a  general 
power  in  trust.  A  special  power  in  trust  is  : 
1.  Where  the  disposition  which  it  authorizes 
is  limited  to  be  made  to  any  person  or  class  of 
persons  other  than  the  grantees  of  such  power; 
that  is,  perhaps,  to  lease,  sell  or  mortgage  to- 
some  persons  designated  by  the  grantor  of  the 
power.other  than  themselves;  or  2.  Where  any 
person  or  class  of  persons,  other  than  the 
grantee,  is  designated  as  entitled  to  any  ben- 
efit from  the  disposition  or  charge  authorized 
by  the  power.  That  is,  as  I  understand  it,  the 
grantee  of  a  special  power  in  trust,  may  sell, 
lease  or  mortgage  lands  for  the  benefit  of  any- 
designated  person  or  class,  other  than  himself, 
when  he  is  expressly  authorized  to  do  so ;  but 
he  has  no  authority  to  receive  the  rents  and 
profits  himself  and  pay  them  over,  or  dis- 
pose of  them  in  any  way  whatever,  and  for 
*the  reason  that  he  has  but  a  bare  au-  [*326 
thority.  He  has  no  interest  in  the  lands  which 
he  has  authority  to  sell  or  dispose  of.  Section 
58  declares  that.in  all  trusts  not  created  under 
the  55th  section,  no  estate  shall  vest  in  the 
trustees;  and  section  59  declares,  that  in  such 
case  the  lands  shall  remain  in  or  descend  tc- 
the  persons  otherwise  entitled,  subject  to  the 
execution  of  the  power. 

To  apply  these  remarks  and  propositions  : 
If  the  devise  in  question  is  good  as  a  power  in 
trust,  then  the  trustees  take  no  interest  under 
the  devise  ;  the  lands  descend  to  the  heirs  at 
law,  and  they  are  entitled  to  receive  the  rents 
and  profits,  until  the  grantees  of  the  power 
choose  or  are  compelled  to  execute  it.  But 
the  conclusive  answer  to  the  whole  argument 
is,  that  the  grantees  of  the  power,  if  the  trust- 
ees are  to  be  considered  such,  are  the  very 
persons  entitled  by  the  devise  to  the  proceeds, 
or  part  of  the  proceeds,  or  other  benefits  to  re- 
sult from  the  alienation  or  disposition  which 
they,  as  grantees  of  the  power,  are  to  make  ; 
and  in  such  case  it  is  not  a  general  power  in 
trust,  neither  is  it  a  special  power  in  trust.  It 
is  not  embraced  in  the  first  subdivision,  be- 
cause the  leases  which  it  authorizes  are  not 
limited  to  be  made  to  any  person  or  class,  other 
than  the  trustees  themselves.  Nor  is  it  em- 
braced in  the  second  subdivision,  because  the 
grantees,  that  is,  the  trustees,  are  designated 
as  entitled  to  the  benefits  arising  from  the  ex- 
ecution of  the  power.  Nothing,  therefore,can 
be  more  clear  than  that  the  power  contained  in 
this  devise  is  not  a  power  in  trust  at  all, neither 
general  nor  special.  Powers  which  would  ex- 
ecute trusts  like  this  would  be  subject  to  the 
same  objections  as  formal  trusts.  "They  would 
answer  no  end  but  to  facilitate  fraud  :  to  ren- 
der titles  more  complicated,  and  to  increase 
the  business  of  the  Court  of  Chancery,"  as 
the  revisers  justly  remarked  concerning  formal 
trusts. 

I  have  thus  gone  through  this  whole  case 
with  some  care  ;  although  I  cannot  presume  to 
say,  that  I  am  sure  I  am  right,  yet  never  has 
my  mind  come  to  a  more  satisfactory  conclu- 
sion, founded,  I  flatter  myself,  upon  the  stat- 
utes, upon  reason  and  common  sense.  If  the 
other  members  of  the  court  shall  have  come  to 
the  same  conclusion,  the  whole  trust  estate  in 
the  trustees,  so  far  at  least  as  it  operates  in 
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327*]  favor  of  the  *12  nephews  and  nieces, 
must  fall  before  the  supremacy  of  the  laws. 
The  owners  of  large  landed  estates  will  learn 
that  in  this  State  overgrown  fortunes  are  not 
to  be  rendered  perpetual ;  and  this  court  will 
perceive  that  they  are  but  carrying  out  the 
principles  upon  which  our  system  of  laws  re- 
lating to  real  estate  is  founded.  "  It  is  not  sur- 
prising," say  the  revisers,  "  that  powers  should 
be  favored  in  England;  for  the  continuance  of 
the  landed  property  of  the  kingdom  in  the 
hands  of  its  aristocracy, is  the  basis  upon  which 
the  monarchy  itself  may  be  said  to  rest ;  but 
with  us  it  should  never  be  forgotten  that  it  is 
the  partibility,  the  frequent  division  and  un- 
checked alienation  of  property,  that  are  essen- 
tial to  the  health  and  vigor  of  our  republican 
institutions."  Never  was. there  a  sounder  sen- 
timent uttered,  nor  in  more  appropriate  terms. 
The  partibility  of  real  estate,  the  absolute 
power  of  alienation,  is  the  basis  upon  which 
republican  institutions  must  rest  in  this  coun- 
try not  only,  but  throughout  the  world. 

Before  I  leave  this  subject,  I  must  be  indulged 
in  a  single  remark  in  relation  to  the  revisers' 
reports.  I  have  quoted  freely  from  them,  be- 
cause they  are  the  fountain  head  of  informa- 
tion as  to  the  intention  of  the  Legislature.  It 
is  only  by  taking  a  view  of  the  whole  system, 
that  we  can  judge  correctly  of  any  of  its 
parts.  In  those  reports  we  have  an  expose  of 
the  old  system,  its  defects  pointed  out.and  the 
remedies  proposed.  It  is  by  keeping  these  ob- 
jects constantly  in  view,  that  we  can  most  ef- 
fectually carry  into  operation  the  intentions  of 
the  Legislature. 

I  will  now  recapitulate  the  points  upon  which 
I  rest  my  opinion. 

1.  Assuming  that  the  trust  in  favor  of  the 
12  nephews  and  nieces  is  authorized  at  all,  for 
any  time,  by  the  3d  subdivision  of  the  55th 
section,  I  have  endeavored  to  show  that  the 
estate  is  rendered  inalienable  by  the  devise  to 
the  trustees,  which  by  the  devise  itself  neces- 
sarily continues  during  the  continuance  of  12 
lives. 

I  have  endeavored  to  show  that  the  absolute 
power  of  alienation  is  also  suspended  by  the 
creation  of  the  remainder  in  favor  of  the  grand- 
nephews  and  nieces,  to  be  vested  in  possession 
two  years  after  the  death  of  the  survivor  of  the 
328*]  nephews  *and  nieces;  and  that  this  re- 
mainder was  void  in  its  creation.  That  the 
estate  in  the  trustees,  if  authorized  by  law 
was  not  void  ;  but  that  it  would  in  that  case 
be  the  duty  of  the  courts  so  to  construe  it  as 
to  sustain  the  trust  during  the  continuance  of 
the  lives  of  two  of  the  12  nephews  and  nieces 
— that  the  right  of  the  12  nephews  and  nieces, 
to  enforce  the  trust  in  chancery,  ought  not  to 
be  likened  to  a  legal  or  equitable  estate  ;  that 
their  interest  is  inalienable  ;  but  if  otherwise, 
the  estate  itself  would  not  be  alienable — that 
the  idea  of  cross  remainders  in  the  right  which 
the  12  nephews  and  nieces  have  to  enforce  the 
trust  in  equity  has  no  real  existence,  but  is  en- 
tirely fanciful ;  but  if  real,  the  devise  to  the 
trustees  being  expressly  an  estate  in  joint  ten- 
ancy, cannot  be  construed  a  separate  devise, 
or  rather  12  separate  devises,  being  one  in  fa- 
vor of  each  of  the  12  beneficiaries  of  the  trust 
— and  that  if  the  interest  of  the  12  nephews 
and  nieces  is  to  be  assimilated  to  an  estate  in 
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lands,  it  must  be  subject  to  the  restrictions 
upon  future  estates  ;  and  having  the  effect  to 
suspend  the  alienation  of  the  estate  for  a  longer 
period  than  is  allowed  by  law,  it  was  void  in 
its  creation  and,  consequently,  that  the  trust 
being  at  an  end,  the  trust  estate  itself  is  at  an 
end. 

2.  Under  my  second  general  head,  I  have 
examined  the  55th  section  and  the  intent  of  the 
Legislature  in  the  3d  subdivision,  and  have  en- 
deavored to  show  that  the  words  "  apply  to  the 
use  of,"  do  not  mean  "  to  pay  over"  and,  con- 
sequently, that  the  object  of  the  trust  in  the 
devise  in  question,  is  not  sanctioned  by  the 
Revised  Statutes,  but  is  such  as  the  law  cannot 
approve;  and  that  the  trusts  authorized  by  that 
subdivision  are  intended  to  be  active  trusts,  in 
which  the  agency  of  a  trustee  is  indispensable 
for  the  purposes  of  the  trusts;  not  to  consti- 
tute a  person  his  own  trustee,  nor  to  effect  a 
purpose  disapproved  by  the  law,  to  render  real 
estate  inalienable. 

3.  Under  my  third  head,  I  have  endeavored 
to  show  that  the  trust  attempted  to  be  created 
by  the  devise  in  question  cannot  be  sustained 
as  a  power  in  trust:    1.  Not  as  a  general  pow- 
er in  trust,  because  such  a  power  contemplate* 
an  absolute  sale  and  division  of  the  proceeds, 
and  because  such  a  power  cannot  be  executed 
by  the  grantee  thereof  for  his  own  benefit;  2. 
*Nor  as  a  special  power  in  trust:  first,  [*32!> 
not  under  the  1st  subdivision,  because  it  does 
not  authorize  a  disposition,  limited  to  be  made 
to  any  person  or  class  of  persons  other  than 
the  grantees  of  the  power;  and  second,  nor  un- 
der the  2d  subdivision,  because  the  grantees  of 
the  power  are  designated  as  entitled  to  the  ben- 
efit to  arise  from  the  disposition.     In  short, 
that  no  trust  is  valid  as  a  power  in  trust,  if  to 
be  executed  by  the  grantee  for  his  own  benefit. 
It  is  then  beneficial. 

In  any  view  of  the  subject  which  I  have 
been  able  to  take,  I  cannot  avoid  the  conclu- 
sion that  the  devise  in  so  far  as  it  conveys  a 
trust  estate  for  the  benefit,  and  to  continue 
during  the  lives  of  the  12  nephews  and  nieces, 
is  entirely  void,  and  that  the  estate  vests  in  the 
heirs  at  law. 

The  validity  of  the  legacies  and  annuities 
was  not  argued;  but  if  my  premises  are  cor- 
rect, the  annuities  must  also  fall,  as  depending 
upon  the  same  principles  with  the  rights  of  the 
12  nephews  and  nieces.  They  depend  upon 
the  trust  for  the  lives  of  the  12  nephews  and 
nieces,  and  render  the  estate  inalienable;  and 
resting  upon  the  same  rules  as  future  estates  in 
lands,  are  void  in  their  creation.  The  legacies 
to  the  Theological  Seminary  and  to  St.  Phil- 
ip's Church,  are  good,  as  clearly  authorized  by 
the  2d  subdivision  of  the  55th  section.  I  state 
these  conclusions  as  to  the  legacies  and  annui- 
ties as  corollaries  from  the  principles  above 
supposed  to  be  correct,  and  not  as  being  any 
part  of  the  present  adjudication. 

My  opinion  is,  that  the  decree  of  His  Honor, 
the  ChanceUor,  be  reversed. 

By  Mr.  Justice  Nelson.  The  first  question 
to  be  considered  and  decided  is,  whether  the 
trusts  raised  by  the  first  and  second  clauses  in 
the  will,  for  the  benefit  of  the  12  nephews  and 
nieces,  come  within  any  of  the  provisions  of 
the  2d  article  of  the  Revised  Statutes  regulat- 
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ing  these  interests.  If  they  do  not,  then  it 
follows  they  are  void,  unless  they  can  be  pre- 
served and  executed  under  the  next  article  as 
a  power. 

The  45th  section  expressly  abolishes  all  uses 
and  trusts,  except  as  authorized  and  modified 
in  that  article;  and  it  is  declared  that  every  es- 
tate and  interest  in  lands  shall  be  deemed  a 
33O*]  *legal  right,  cognizable  as  such  in 
courts  of  law,  except  when  otherwise  provided 
in  the  chapter.  We  must,  therefore,  look  to 
the  provisions  of  this  article  alone,  when 
searching  for  authority,  express  or  implied,  to 
create  this  trust. 

The  55th  section  authorizes  the  creation  of 
express  trusts  for  four  specified  purposes.  The 
3d  subdivision,  to  receive  the  rents  and  profits 
of  lands  and  apply  them  to  the  use  of  any  per- 
son, during  the  life  of  such  person  or  for  any 
shorter  period,  subject  to  the  rules  prescribed 
in  the  first  article.  This  is  the  only  section  or 
clause  within  which  it  is  pretended  the  trust 
can  be  brought  or  supported  as  such.  The 
clause  was  originally  reported  to  the  Legislat- 
ure as  follows:  "  and  apply  them  (rents  and 
profits)  to  the  education  and  support,  or  sup- 
port only,"  of  any  person,  etc.  It  was  amend- 
ed by  striking  out  "  support  only,"  and  insert- 
ing "either,"  so  that  it  read,  as  passed  and 
took  effect  Jan.  1,  1830,  "  and  apply  them  to 
the  education  and  support,  or  either,"  of  any 
person.  In  about  three  months  after  the  sec- 
tion went  into  operation,  it  was  amended  again 
by  striking  out  the  words  "  education  and  sup- 
port, or  either,"  and  substituting  simply  the 
word  "use,"  giving  obviously  much  greater 
scope  to  the  power  in  creating  the  trust;  the 
Legislature  deemed  it,  no  doubt,  too  much  re- 
stricted as  it  was  originally  passed.  It  should 
be  borne  in  mind,  that  while  this  clause,  per- 
mitting by  far  the  most  important  trust  in  the 
article,  underwent  very  material  modifications, 
the  other  sections  remained  as  originally  re- 
ported; and  it  will  then  be  perceived  that  some, 
if  not  most  of  the  apparent  incongruities  and 
•difficulties  in  the  practical  operation  of  the  ar- 
ticle as  a  system,  are  to  be  traced  to  this  cir- 
cumstance. As  the  clause  was  originally  re- 
ported and  passed,  the  object  of  it  was  to  per- 
mit the  creation  <of  trusts  to  receive  rents  and 
profits,  and  apply  them  to  the  education  and 
support  of  persons  not  qualified  from  age,  con- 
dition, or  some  infirmity,  to  take  charge  of  the 
fund  themselves.  This  is  sufficiently  clear 
from  the  qualified  language  used;  and  the  pro- 
priety and  even  absolute  necessity  of  allowing 
the  creation  of  such  a  trust,  was  too  obvious 
to  have  escaped  either  the  revisers  or  the  Leg- 
islature. It  was  recommended  and  defended 
upon  the  above  ground. 

33 1*]  *The  60th  and  63d  sections  are  intel- 
ligible and  appropriate  in  connection  with  the 
55th  as  thus  understood.  They  were  enacted 
more  effectually  to  carry  out  the  purposes  of 
the  third  clause.  By  the  60th,  every  express 
trust,  valid  in  its  creation,  except  as  otherwise 
provided,  shall  vest  the  whole  estate  in  the 
trustees  in  law  and  equity,  and  the  persons  for 
whose  benefit  the  trust  is  created,  shall  take 
no  estate  or  interest  in  the  lands,  but  may  en- 
force it  in  equity.  This  positive  and  negative 
exclusion  of  any  legal  or  equitable  interest,  or 
any  interest  whatever  in  the  land,  would  seem 
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to  be  sufficient  to  preclude  alienation  by  ces- 
tuis  que  trust;  which,  no  doubt,  was  the  ob- 
ject of  the  section.  But  for  abundant  caution 
the  63d  was  also  adopted.  It  provides  that  no 
person  beneficially  interested  in  a  trust  for  the 
receipt  of  the  rents  and  profits  of  land,  can  as- 
sign or  in  any  manner  dispose  of  such  inter- 
est. The  65th  section  makes  every  sale,  con- 
veyance, or  other  act  of  the  trustee  in  contra- 
vention of  the  trust,  absolutely  void.  Now, 
taking  all  these  provisions  together,  as  a  sys- 
tem, and  they  skillfully  accomplish  the  pur- 
poses intended;  the  different  provisions  har- 
monize, and  the  fund  is  effectually  secured 
from  dissipation,  by  the  inexperience,  improvi- 
dence or  weakness  of  the  beneficial  owner  on 
the  one  hand,  and  from,  perhaps,  less  excus- 
able infirmities  of  the  trustee  on  the  other.  We 
discover  the  reason  and  value  of  each  provis- 
ion, and  can  cheerfully  give  to  them  full 
scope  and  practical  operation.  When  the  re- 
striction of  the  trust  to  the  two  objects,  educa 
tion  and  support,  was  removed,  and  a  general 
one  was  authorized,  the»effect,  I  think,  of  the 
Amendment  of  1830,  the  good  sense,  and  di- 
rect use  of  the  60th  and  63d  sections,  are  not 
so  obviously  apparent. 

When  the  office  of  the  trustee  may  be  con- 
fined, as  in  this  case,  simply  to  collect  the  rents 
and  profits  and  pay  them  over,  without  the  ex- 
ercise of  any  discretion  in  their  application,  all 
the  provisions  to  prevent  the  beneficial  owner 
from  disposing  of  his  interest,  do  not  seem  to 
be  so  material;  and  yet  they  may  be.  A  pru- 
dent father  or  benefactor  may,  consistently, 
confide  to  his  son,  or  other  object  of  his  boun- 
ty, the  absolute  control  of  the  annual  rents  and 
profits,  and  withhold  from  him  the  disposition 
of  the  estate.  At  first  I  entertained  doubts 
*whether  this  trust  came  within  the  [*332 
terms  and  meaning  of  the  55th  section,  but 
upon  further  consideration,  I  am  inclined  to 
think  it  does.  The  mode  of  applying  the  rents 
and  profits,  as  well  as  the  amount  of  them,  as 
the  section  now  stands,  is  not  limited  or  made 
material,  and  rests  in  the  discretion  of  the  per- 
son creating  the  trust.  Even  under  the  re- 
stricted clause,  he  might,  I  think,  have  direct- 
ed as  has  been  done  here,  the  rents  and  profits 
to  any  amount  specified,  to  be  paid  over  at 
fixed  periods,  for  the  education  and  support, 
or  either,  of  any  person — leaving  the  applica- 
tion of  them  to  himself.  There  was  nothing 
in  the  clause  necessarily  preventing  this.  The 
Legislature,  I  think,  could  not  have  meant 
that  a  parent  should  be  compelled,  in  creating 
a  trust  for  the  education  or  support  of  his  son, 
to  place  him  at  the  mercy  of  an  undefined  dis- 
cretion in  the  trustee;  and  thereby  exclude  the 
exercise  of  all  discretion  on  the  part  of  the  pa- 
rent. The  reverse  would  seem  to  be  the  more 
reasonable  construction  of  the  clause.  The 
Legislature  meant  that  the  person  creating  the 
trust  mightexercise  the  discretion,  if  he  pleased, 
and  regulate  the  administration  of  the  trust. 

The  difficulty  in  the  clause  in  its  original  en- 
actment, consisted  in  restricting  the  power  to 
create  the  trust  to  the  two  specified  objects, 
and  which  necessarily  excluded  by  implication, 
any  discretion  over  the  trust  fund  beyond 
them.  The  whole  of  the  rents  and  profits  might 
not  be  exhausted  in  education  and  support. 
What  was  to  be  done  with  the  excess?  Strik- 
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ing  out  the  limitation  left  the  object  undefined. 
This  enlargement,  however,  of  the  trust,  has 
not  altered  the  effect  or  bearing  of  the  60th 
and  63d  sections.  They  are  still  as  applicable 
and  controlling,  as  regards  the  interest  of  the 
beneficial  owner,  as  before.  Indeed,  his  condi- 
tion and  the  nature  of  his  interest  are  in  no  way 
changed.  He  may  now  exact  from  the  trustee 
in  equity,  the  amount  of  the  rents  and  profits, 
directed  to  be  applied  to  his  use,  be  they  more 
or  less,  as  he  before  could  those  directed  to  be 

f'veu  to  him  for  his  education  and  support, 
ut  the  principal  trust  fund,  in  the  hands  of 
the  trustee,  is  beyond  his  reach. 

It  was  said  on  the  argument,  that  the  63d 
section  was  intended  as  a  restriction  upon  the 
person,  and  not  upon  the  estate,  and  that  as  the 
devisor  in  this  case  authorized  the  cestuis  que 
333*]  *trust  to  aliene  the  prohibition  is  re- 
moved. I  shall  not  stop  to  inquire  whether  such 
authority  is  or  is  not  given  in  the  will,  as  I  am 
satisfied  the  disability  is  annexed  to  the  fund. 
It  must  be  remembered  that  no  trusts  now 
exist  in  this  State  out  of  this  2d  article,  except 
those  created  before  it  became  a  law.  They 
are  now  the  creature  of  the  statute;  and  to  be 
sustained  by  the  court,  must  not  only  be  in 
conformity  to  the  provisions  authorizing  their 
creation,  but  subject  to  the  restrictions  the 
statute  has  imposed.  The  Legislature  must 
have  deemed  all  of  them  essential  to  constitute 
a  perfect  system.  When  we  recur,  also,  to  the 
original  object  of  the  section,  and  the  nature 
of  the  trust  as  it  then  existed,  and  as  has  been 
briefly  stated,  we  are  confirmed  in  this  con- 
struction. No  trusts  were  intended  to  be  au- 
thorized under  this  third  clause,  except  in 
cases  where  the  prohibition  against  assignment 
of  the  principal  fund  was  deemed  necessary. 
It  was  to  allow  a  trust  to  be  raised  in  cases 
where  the  beneficiary  was  incapable  of  judi- 
ciously managing  the  fund  himself.  Another 
consideration  also  is  decisive  to  my  mind.  If 
the  person  creating  the  trust  may  at  discre- 
tion lodge  a  power  in  the  trust  instrument,  and 
thereby  enable  the  beneficial  owner  to  control 
and  dispose  of  the  trust  term,  or  principal 
fund,  then  we  have,  to  all  intents  and  purposes, 
a  revival  of  trust  estates,  as  they  before  exist- 
ed in  this  State.  The  case  would  fall  within 
the  very  definition  of  a  formal  trust,  which  is 
defined  to  be  a  right  in  equity  to  take  the  rents 
and  profits  of  lands,  whereof  the  legal  estate 
is  vested  in  some  other  person;  and  to  compel 
the  person  thus  seised  of  the  legal  estate,  who 
is  called  the  trustee,  to  execute  such  convey- 
ances of  the  land  as  the  beneficial  owner  shall 
direct.  Assuming  that  the  beneficial  owner 
within  the  trust  under  the  55th  section  pos- 
sessed the  power  to  assign  his  interest,  a  court 
of  equity  would  be  obliged  to  compel  the  trust 
ee  to  convey  to  the  purchaser  the  legal  title; 
otherwise,  the  power  of  sale  would  be  nugato 
ry.  The  legal  estate  might  be  in  one  person, 
and  the  equitable,  with  the  power  of  control- 
ling the  legal,  in  another,  under  the  statute, 
and  all  the  attendant  evils  so  frequently  la- 
mented, and  which  were  believed  to  have  been 
removed,  growing  out  of  the  separation  of  the 
two  estates,  would  remain  to  an  indefinite  ex- 
334*]  tent.  One  great  object  of  *the  article 
on  uses  and  trusts  was  to  cut  up  the  separa- 
tion  of  the  legal  and  equitable  title  where  no 
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valuable  purpose  was  effected  by  retaining  it. 

In  this  case,  if  the  nephews  and  nieces  can 
dispose  of  the  trust  term,  of  what  use  could  it 
be  to  any  one  to  put  the  legal  estate  into  the 
hands  of  the  trustees?  Why  not  devise  it  to 
them  at  once,  without  the  useless  machinery  of 
passing  it  through  the  hands  of  trustees  to  pur- 
chasers? It  is  true  the  assent  of  a  majority  re- 
quired in  the  will  is  some  check;  but  if  a  trust 
can  be  thus  raised  with  a  qualified,  it  may  be 
with  an  absolute  power  of  assignment.  By  ap- 
plying strictly  the  60th  section  to  the  trusts 
under  the  55th,  and  thereby  preventing  any  as- 
signment of  them  by  the  beneficial  owner,  we 
shall  go  far  in  confining  the  creation  of  them 
to  the  real  objects  for  which  they  were  origi- 
nally designed,  and  at  the  same  time  accom- 
plish all  that  the  necessity  of  society  or  con- 
venience can  require.  It  is  surely  no  hardship 
if  we  compel  a  man  to  give  to  a  son,  or  other  ob- 
ject of  his  bounty,  an  estate  directly,  of  which 
he  is  willing  to  give  him  the  absolute  disposal 
through  the  instrumentality  of  a  trustee. 

Believing  the  trust  to  be  expressly  author- 
ized within  the  provisions  of  the  second  article, 
I  am  brought  to  the  consideration  of  the  only 
difficult  question,  upon  my  view  of  the  case, 
and  that  is,  whether  or  not  this  trust  term  vio- 
lates the  provisions  of  the  Revised  Statutes, 
designed  to  prevent  the  creation  of  perpetui- 
ties? That  it  would  be  unexceptionable  in  this 
respect,  according  to  the  rule  of  the  common 
law,  is  not  doubted;  but  the  statute  has  mate- 
rially modified  that  rule.  It  allowed  property 
to  be  tied  up;  that  is,  the  power  of  alienation 
to  be  suspended,  for  any  number  of  lives  in 
being  at  the  creation  of  the  estate  (which  is  at 
the  death  of  the  testator  in  case  of  a  will),  and 
the  period  of  minority  and  gestation.  This 
enables  any  person  to  keep  his  estate  in  his 
family  during  the  period  of  the  longest  liver  of 
the  persons  whose  lives  he  selected,  and  21 
years  and  9  months.  I  did  not  understand  the 
position  taken,  and  I  think  satisfactorily  main- 
tained by  the  Chancellor  in  his  opinion,  now  to 
be  seriously  disputed,  that  under  the  15th  sec- 
tion, the  absolute  power  of  alienation  could 
not  be  suspended  beyond  two  lives  in  being  at 
*the  creation  of  the  estate;  and  that  [*335 
prohibition  applied  to  both  present  and  future 
estates.  The  16th  section  makes  a  single  ex- 
ception, which  it  is  not  material  to  notice.  The 
14th  defines  what  is  meant  by  the  suspension 
of  this  power;  it  is  suspended  "  when  there  are 
no  persons  in  being  by  whom  an  absolute  fee 
in  possession  can  be  conveyed."  Has  then  the 
power  of  alienation  been  suspended  beyond 
two  lives  in  being  at  the  creation  of  this  trust 
term  by  the  testator,  upon  a  proper  and  legal 
construction  of  the  language  of  the  will? 

In  order  understandingly  to  answer  the  ques- 
tion, we  must  inquire  into  the  nature  of  the 
estate  or  interest  devised.  On  the  part  of  those 
who  maintain  the  validity  of  the  will,  it  is  con- 
tended it  is  in  the  nature  of  a  tenancy  in  com- 
mon with  cross  remainders,  that  is,  that  each 
holds  an  undivided  twelfth  part  of  the  rents 
and  profits  for  life,  with  cross-remainders, 
that  give  to  each  survivor  a  portion  in  the 
share  of  the  deceased  co-tenant.  Those  con- 
tending against  the  validity  of  the  will,  main- 
tain that  the  estate  is  in  the  nature  of  a  joint 
tenancy,  a  distinguishing  incident  of  which  is, 
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the  estate  being  an  entirety,  but  one  in  law, on 
the  death  of  a  joint  tenant  the  survivors  or 
survivor  still  enjoy  the  whole.  It  will  be  seen 
that  the  practical  operation  upon  the  nephews 
and  nieces  in  either  view  of  the  nature  of  the 
estate  devised,  is  the  same,  the  interest  of  any 
one  dying  goes  over  to  the  survivors.  It  is 
contended,  however,  that  the  mode  of  arriv- 
ing at  the  result  is  very  material  in  regard  to 
the  validity  of  the  trust.  The  testator  devised 
all  his  estate,  both  real  and  personal,  to  his  ex- 
ecutors and  trustees,  and  the  survivors  of 
them,  their  heirs  and  assigns  forever,  as  joint 
tenants,  and  not  as  tenants  in  common,  in 
trust  for  the  purposes  afterward  declared. 
There  were  13  of  them,  the  12  nephews  and 
nieces  and  the  brother  of  the  testator.  Super- 
added  to  this  express  grant  is  the  positive  en- 
actment of  law,  contained  in  the  60th  section 
before  referred  to,  and  "shall  vest  the  whole 
estate  in  the  trustees  in  law  and  equity,  sub- 
ject to  the  execution  of  the  trust,"  and  the  neg- 
ative provision  that  the  nephews  and  nieces 
"  shall  take  no  estate  or  interest  in  the  lands, 
but  may  enforce  the  performance  of  the  trust 
in  equity."  Upon  a  strict  and  literal  construc- 
tion of  this  section,  it  is  obvious  the  nephews 
336*]  and  nieces  *have  but  a  chose  or  right 
in  action.  The  expression,  "no  estate  or  in- 
terest in  the  lands"  would  seem  entirely  to  ex- 
clude it  when  the  interests  of  the  cestuis  que 
trust  are  the  subject  of  consideration.  That  is 
not,  however,  in  my  view,  the  just  and  sound 
construction  of  the  section,  when  we  are  en- 
gaged in  ascertaining  the  interest  or  estate  of 
the  nephews  and  nieces,  to  the  enjoyment  of 
which  they  are  entitled.  The  language  was 
used  in  the  section,  when  the  Legislature  were 
seeking  to  interpose  obstacles  against  disposi- 
tion and  assignment  by  the  beneficial  owners, 
and  should  be  construed  with  reference  to  the 
object  of  the  provision,  secundum,  subjectam 
materiam.  By  the  55th  section,  the  express 
trust  allowed  by  the  3d  subdivision,  is  made 
subject  to  the  rules  prescribed  in  the  1st  arti- 
cle. That  article  is  devoted  to  the  creation  and 
division  of  legal  estates,  and  it  seems  necessa- 
rily to  follow,  that  the  rules  there  prescribed 
concerning  these  estates,  so  far  as  they  can  be 
consistently  applied,  are  to  govern  the  inter- 
est, or  trust,  or  whatever  other  name  the  right 
may  be  called,  that  belongs  to  the  nephews 
and  nieces,  under  the  second  article. 

It  may  be  observed  that  the  application  of 
rules  concerning  legal  estates  to  trusts,  in  a 
court  of  equity,  is  not  original  in  the  statutes. 
The  beneficial  owners,  soon  after  the  Statute 
of  Uses,  were,  and  ever  since  have  been,  re- 
garded in  that  court  as  the  legal  owners,  and 
the  trust  regulated  in  the  same  manner  as  a  le- 

fal  estate.  We  have  the  authority  of  Ld.Mans- 
eld,  that  the  cestui  que  trust  is  actually  and 
absolutely  seised  of  the  freehold  in  the  consid- 
eration of  that  court ;  that  the  trust  is  there 
the  land,  and  that  the  declaration  of  the  trust 
is  the  disposition  of  the  land.  Crui.,  tit.  12, ch. 
2,  sees.  1-6,  incl.  Assuming,  then,  that  in  de- 
termining the  nature  of  the  interest  of  the  12, 
that  is,  whether  it  must  be  deemed  a  joint  ten- 
ancy or  tenancy  in  common,  we  are  to  be  gov- 
erned by  the  rules  applicable  to  legal  estates, 
it  becomes  necessary  to  look  at  some  of  the 
principles  and  authorities  concerning  them. 
036 


At  common  law,  an  estate  in  joint  tenancy, 
says  Sir  W.  Blackstone,  is  where  lands  or  ten- 
ements are  granted  to  two  or  more  persons  to 
hold  in  fee  simple,  fee  tail,  for  life,  for  years 
or  at  will.  In  consequence  of  such  grants,  an 
estate  is  called  an  estate  in  joint  tenancy, which 
signifies  a  union,  or  conjunction  *of  [*337 
interest.  Each  joint  tenant  has  the  entire  pos- 
session of  every  parcel  and  of  the  whole  ;  and 
this  union  and  entirety  of  interest  and  posses- 
sion has  given  rise  to  the  principal  incident  to 
the  estate,  which  is  the  right  of  survivorship. 
The  interest  being  not  only  equal  or  similar, 
but  also  one  and  the  same,  on  the  death  of  his 
companion,  the  sole  interest  in  the  whole  re- 
mains to  the  survivor.  2  Bl.  Com.,  182-187  ; 
1  Co.  Litt.,  840,  845;  2  Crui.,  503,  504.  Ten- 
ants in  common  are  such  as  hold  by  several 
and  distinct  titles,  but  by  unity  of  possession, 
because  none  knows  his  own  severally  and, 
therefore,  they  all  occupy  promiscuously.  Ld. 
Coke  draws  the  true  distinction  between  these 
estates,  in  his  Commentaries  on  Littleton.  The 
essential  difference,  he  says,between  joint  ten- 
ants and  tenants  in  common  is,  that  joint  ten- 
ants have  the  land  by  one  joint  title,  and  in 
one  right ;  and  tenants  in  common  by  several 
titles, or  by  one  title  and  several  rights;  which 
is  the  reason  joint  tenants  have  one  joint  free- 
hold, and  tenants  in  common  have  several  free- 
holds. 1  Co.  Litt.,  875.  In  the  more  brief 
language  of  Mr.  Preston,  joint  tenants  have 
one  estate  in  the  whole  and  no  estate  in  any 
particular  part.  Tenants  in  common  have  sev- 
eral and  distinct  estates  in  their  respective  parts. 
Preston,  Estates,  137. 

Before  we  refer  to  some  authorities  on  thi& 
branch  of  the  case,  we  will  recur  to  the  mate- 
rial words  of  the  will  :  "I  direct  my  execu- 
tors and  trustees  to  pay  over  and  divide  (the 
rents  and  profits)  to  and  among  my  nephews 
and  nieces  (naming  the  12)  during  their  natural 
lives,  and  to  the  survivors  and  survivor  of 
them,  equally  to  be  divided  between  them,  or 
such  of  them  as  shall  from  time  to  time  be  liv- 
ing, share  and  share  alike."  The  case  of  Fish- 
er v.  Wigg,  1  Ld.  Raym.,  622,  the  words  were: 
and  after  her  decease  (his  wife)  "to  the  use  of 
B,  C,  D,  E  and  F,  his  children,  equally  to  be 
divided  among  them, and  their  respective  heirs 
and  assigns  forever."  The  question  was,  wheth- 
the  children  took  as  joint  tenants.or  tenants  in 
common.  The  case  was  elaborately  examined 
by  the  judges  ;  Turton  and  Gould  maintain- 
ing it  was  a  tenancy  in  common  ;  Ch.  J.  Holt, 
that  it  was  an  estate  in  joint  tenancy.  He  con- 
ceded the  position  to  his  brethren,  if  these 
words  had  been  in  a  will. 

*In  Rigden  v.  Vattier,2  Ves.,  Sr.,252,  [*338 
the  words  were;  "my  said  two  daughters,  M. 
and  H.,  to  have  the  said  last  mentioned  lands, 
to  them  and  their  heirs  forever,  equally  to  be 
divided  between  them."  Ld.  Ch.J.  Hardwicke 
said,  this  question  depends  on  a  very  litigated 
and  disputed  point  in  the  books.  He  consid- 
ered the  words,  "equally, "or  "share  and  share 
alike,"  when  found  in  a  will,  as  creating  a 
tenancy  in  common.  He  said  the  courts  had 
leaned  against  survivorship  and,therefore,had 
created  a  tenancy  in  common,  by  constructioa 
on  the  intent  of  the  parties. 

In  Hawea  v.  Hawes,  2  Ves.,  Sr.,13,  the  words 
were  "to  his  three  children  and  their  heirs 
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when  he, she  and  they  attained  the  age  of  twen- 
ty-one or  married,  equally  to  be  divided  be- 
tween them,  share  and  share  alike  as  tenants 
in  common, and  not  as  joint  tenants,  with  bene- 
fit of  survivorship."  The  will  then  directed 
the  rents  and  profits  to  be  for  their  mainte- 
nance and  education  during  their  minority ; 
one  of  the  three  children  died  under  age,  and 
the  question  was,  whether  his  share  went  to 
the  survivor.  The  Lord  Chancellor  said,  that 
joint  tenancies  were  not  favored,  because  they 
were  inconvenient  estates,  and  made  no  pro- 
vision for  families  in  consequence  of  the  inci- 
dent of  survivorship. The  only  difficulty  in  this 
case  arose  from  the  words,  with  benefit  of  sur- 
vivorship,that  followed  those  indicating  a  sev- 
erance of  the  interest.  He  gave  effect  to  them, 
however,  by  holding  that  the  share  of  the  de- 
ceased child  should  go  to  the  survivors,  and 
not  to  the  heir  at  law,  deciding  that  there  was 
a  joint  tenancy  in  the  rents  and  profits  during 
the  minority. 

In  the  case  of  Clerk' v.  Clerk,  2  Vern.,  323, 
the  words  were,  "  that  his  sisters,  T.  and  A., 
might  live  in  the  capital  house, and  equally  di- 
vide the  rents  and  profits  of  the  four  farms 
betwixt  them,  and  the  whole  to  the  survivor 
of  them."  It  was  resolved  that  this  was  a  joint 
estate,  and  not  a  tenancy  in  common  ;  for  al- 
though the  words  equally  to  be  divided  be- 
twixt them,  in  a  will,  made  a  tenancy  in  com- 
mon by  way  of  construction  on  the  intent  of 
the  testator,  yet  if  afterwards  it  is  declared  it 
should  go  to  the  survivors,  that  would  oust 
such  construction,  and  it  would  be  a  joint 
estate. 

339*]  *In  Baker  v.  Giles,2  P.  Wms. ,280,  the 
words  were,  "to  the  use  of  the  testator's  two 
nephews,  and  the  survivor  of  them,  and  their 
heirs, equally  to  be  divided  between  them, share 
and  share  alike."  Lord  Ch.  J.  King,  after  re- 
ferring to  the  rule  that  in  the  construction  of 
wills  every  word  should  have  effect,  if  possi- 
ble, said,  the  first  part  of  the  devise  being  to 
two  and  the  survivor  of  them, made  them  plain- 
ly joint  tenants  for  life.and  he  so  decided;  un- 
der the  other  words  the  heirs  took  a  tenancy 
in  common  in  the  inheritance. 

In  Rose  v.  Hill,  3  Burr.,  1381, the  words  were 
"to  his  five  children, and  the  survivors  and  sur- 
vivor of  them,  and  the  executors  and  admin- 
istrators of  the  survivor  of  such  survivors, 
share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants."  Ld.  Mansfield  said, 
"an  estate  to  more  than  one,  with  a  benefit  of 
survivorship, was  a  joint  tenancy."  But  he  put 
the  case  upon  the  express  words,  that  the  es- 
tate should  be  held  as  a  tenancy  in  common. 

In  Armstrong  v.  Eldredge,  3  Bro.  Ch.,  215, 
the  words  were,  "in  trust  to  pay  the  interest 
and  profits  thereof  to  his  four  granddaughters, 
equally  between  them,  share  and  share  alike, 
for  and  during  their  respective  natural  lives, 
and  after  the  decease  of  the  survivor  of  them, 
in  trust,  to  pay  the  principal  money  to  and 
among  the  children  of  his  said  granddaughters, 
equally  to  be  divided  between  them,  share  and 
share  alike."  Two  of  the  granddaughters  died, 
leaving  children.  It  was  decided  the  two  liv- 
ing granddaughters  took  the  whole  interest  by 
survivorship  ;  for  notwithstanding  the  words, 
equally  to  be  divided,  share  and  lihare  alike, 
the  context  showed  that  a  joint  tenancy  was 
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intended,  as  the  interest  was  to  be  divided 
among  four,  whilst  they  were  alive ;  three,  whilst 
they  were  alive  ;  and  nothing  was  to  go  to  the 
children  whilst  the  mothers  were  living. 

In  Blissel  v.Cranwell,  1  Salk.,226,the  words 
were:  "I  give  to  my  two  sons,  and  their  heirs, 
and  the  longest  liver  of  them,  equally  to  be  di- 
vided between  them  and  their  heirs."  This 
was  decided  to  be  a  tenancy  in  common,  ac- 
cording to  the  intent  of  the  testator  ;  it  being 
manifest  he  meant  to  provide  not  only  for  his 
two  sons,  but  for  their  posterity;  that  not  only 
his  *sons,  but  their  heirs  should  have  [*34O 
an  equal  part,  the  words  being,  "equally  to  be 
divided  between  them  and  their  heirs." 

In  Russell  v.  Long,  7  Ves.,  551,  the  words 
were,  "  to  pay,  apply  and  dispose  of  the  whole 
sum,  principal  and  interest  unto  his  three  sis- 
ters, and  the  survivors  and  survivor  of  them, 
during  their  natural  lives, share  and  share  alike; 
or  permit  his  said  sisters,  and  the  survivors 
and  survivor  of  them,  to  receive  and  take  the 
same  in  equal  parts,  shares  and  proportions,  to 
and  for  their  and  her  separate  use  and  benefit, 
the  survivors  and  survivor.or  their  or  her  heirs 
forever."  One  of  the  sisters  died  before  a  dis- 
tribution of  the  property,  which  was  personal 
estate.  The  Master  of  the  Rolls  declared  it  to 
be  in  the  nature  of  a  tenancy  in  common. 

We  might  refer  to  numerous  other  cases 
upon  this  "litigated  and  disputed  point  in  the 
books,"  as  denominated  by  Ld.  Hardwicke, 
but  they  would  shed  no  additional  light  upon 
the  question.  It  is  clear,  that  where  the  words 
"equally  to  be  divided,"  "share  and  share 
alike,"  "to  and  among,"  and  others  of  like  im- 
port, stand  alone  in  a  will,  they  indicate  a  sev- 
erance of  the  estate  devised,  and  establish  a 
tenancy  in  common.  In  connection  with  a  pe- 
culiar phraseology  of  the  will,  they  may  also 
so  strongly  indicate  an  intention  of  a  severance 
of  the  estate,  as  to  compel  the  court  to  reject 
the  term  survivor,  or  other  repugnant  expres- 
sions; as  in  the  cases  of  Blissel  v.  Cranwell  and 
Russel  v.  Long.  In  the  former  case  the  devise 
clearly  shows  that  the  testator  intended  to  pro- 
vide for  the  heirs  of  the  two  sons,  which  was 
repugnant  to  the  idea  of  a  survivorship,  and 
joint  tenancy.  In  the  latter,  the  estate  being 
personal,  and  the  principal  and  interest  direct- 
ed to  be  paid  to  the  three  sisters  in  equal  parts, 
shares  and  proportions,  for  their  separate  use, 
and  their  heirs,  afforded  very  conclusive  ground 
against  the  claim  of  survivorship.  It  is  equally 
clear  and  well  settled,  that  if  the  testator  in- 
tended to  give  the  estate  to  the  survivors  or 
survivor  of  the  devisees  named,  the  idea  of  a 
severance  is  excluded,  and  they  take  an  estate 
in  joint  tenancy,  as  was  declared  in  the  cases 
of  Clerk  v.  Clerk,  Baker  v.  Giles  and  Armstrong 
v.  Eldredge,  even  against  words  of  a  contrary 
import.  There  is  perhaps  no  general  or  useful 
rule  to  be  extracted  from  the  cases.  The  intent 
of  the  testator  being  *the  cardinal  ob-  [*34 1 
ject,  and  that  to  be  derived  from  the  language 
of  the  will,  giving  to  every  word  its  reasonable 
weight,  the  reasoning  of  the  court,  and  the 
decision  must,  necessarily,  depend  more  or  less 
upon  the  circumstances  and  language  of  the 
particular  case.  Another  observation  may  also 
be  made  upon  the  numerous  cases  that,  one 
difficulty  common  to  them  all,  was  to  ascertain 
whether  survivorship  was  within  the  intent  of 
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the  testator,  and  the  leaning  of  the  court  being 
against  it  because  it  cut  off  the  heirs,  and  did 
not  provide  for  posterity,  a  construction  was 
sought  after,  that  would  create  a  severance  of 
the  estate.  But  where  the  intent  of  survivor- 
ship was  plain  no  such  reason  existed,  and 
other  apparently  repugnant  words  were  made 
to  yield. 

In  this  case  the  language  of  the  testator  is  so 
explicit  that  no  question  can  be  raised  as  to 
the  intent  of  survivorship.  The  estate  must 
remain  in  the  survivors  till  the  whole  vest  in 
the  last,  before  it  goes  over,  and  after  his 
death  is  then  distributed  among  the  descend- 
ants. The  postponement  of  the  severance  and 
distribution  till  that  probably  remote  event, 
was  a  primary  object,  obviously  the  most 
prominent  in  the  mind  of  the  testator.  The 
scheme  as  well  as  the  language  of  the  will, 
favors  the  conclusion  that  it  was  the  design  of 
the  testator  to  keep  the  estate  together;  and 
that  it  should  be  held  in  the  nature  of  a  joint 
tenancy.  The  whole  fund  is  placed  in  the 
hands  of  the  nephews  and  nieces,  with  one  ex- 
ception, to  be  jointly  managed  during  the  trust 
term.  They  are  the  persons  who  are  entitled 
to  the  enjoyment  of  the  income  that  arises  out 
of  the  joint  estate,  and  the  expenses  and  dis- 
bursements are  to  be  tirst  deducted,  and  annu- 
ities paid  before  any  distribution  is  to  be  made. 
No  such  division  among  themselves  is  contem- 
plated till  then.  It  is  the  "residue"  of  the  rents 
and  profits  that  is  to  be  paid  among  them,  the 
survivors  and  survivor.  The  words  "equally 
to  be  divided,"  "share  and  share  alike,"  have 
no  application  or  effect,  from  the  express  terms 
of  the  will,  till  the  income  is  supposed  to  be 
collected,  and  the  annual  charges  upon  it  sat- 
isfied. A  provision  that  the  share  of  each  should 
bear  an  equal  proportion  of  these  charges 
would  have  been  a  natural  one,  if  the  idea  of  a 
several  estate  had  existed  in  the  mind  of  the 
34.3*]  testator.  A  distribution  of  this  *"rest 
and  residue"  of  the  rents  and  profits,  is  not, 
necessarily,  a  severance  of  the  beneficial  inter- 
est in  the  trust  term.  The  latter  must  be  re- 
garded, when  we  are  endeavoring  to  ascertain 
the  nature  of  the  estate  devised.  I  freely  con- 
cede, that  if  the  words  directing  a  division  of 
the  annual  income  stood  alone,  they  might  jus- 
tify the  construction  of  an  intent  to  sever  the 
estate,  as  courts  lean  against  survivorship.  But 
other  words  precede  and  follow  them,  express- 
ly providing  for  this  incident  to  a  joint  tenan- 
cy. The  rents  and  profits  are  to  be  paid  to 
the  12,  and  to  the  survivors  and  survivor  of 
them,  language,  which  upon  all  the  cases,  so 
far  as  I  know,  was  never  doubted,  create  this 
estate.  Equally  to  be  divided  between  them, 
or  such  of  them  as  shall  from  time  to  time  be 
living,  share  and  share  alike,  again  in  terms 
provide  for  the  survivorship;  that  is,  the  in- 
come is  to  be  paid  to  those  happening  to  be 
alive  at  the  time.  As  was  said  in  Armstrong  v. 
Eldredge,  the  context  shows  a  joint  tenancy 
was  intended,  as  the  interest  was  to  be  divided 
among  12  while  12  were  living,  11  while  11 
were  living,  10  while  10  were  living,  and  so 
on,  excluding,  necessarily,  the  idea  of  any  per- 
manent severance  of  the  estate  between  the  12, 
11,  10,  or  any  other  number.  Other  parts  of 
the  will  also  confirm  this  view.  The  testator 
directs  the  real  estate,  out  of  the  City  of  N.  Y., 
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and  all  his  personal  estate,  to  be  converted  into 
real  property  in  the  city;  thus  turning  the 
whole  into  real  estate,  and  concentrating  it  at 
one  place,  to  be  held  jointly  by  the  trustees. 
After  tying  it  up  in  the  hands  of  the  nephews 
and  nieces,  till  the  death  of  the  last  survivor, 
he  makes  provision  for  its  distribution;  directs 
particularly  the  mode.  In  order,  he  says  to  a 
fair  and  just  division  and  distribution  of  my 
estate,  I  do  direct,  etc.  And  such  division  and 
distribution  shall  not  take  place  until  two 
years,  etc.  My  executors  shall  cause  a  fair  and 
equitable  distribution,  reasonably  implying  a 
supposed  previous  joint  and  undivided  estate. 
I  may  add  that  in  arriving  at  the  conclusion 
that  the  estate  is  one  of  joint  tenancy,  we  give 
effect  to  all  the  words  in  the  will,  to  the  ex- 
plicit language  of  survivorship,  a  leading  in- 
tent of  the  provision;  and  to  the  other  words, 
by  referring  them  to  the  distribution  *of  [*343 
the  balance  of  the  income,  when  paid  over  to 
the  nephews  and  nieces,  and  the  survivors, 
after  deducting  all  charges  upon  it. 

I  have  come  to  this  conclusion  without  over- 
looking the  44th  section  of  the  1st  article,  and 
intend  to  admit  its  application  as  one  of  the 
rules  concerning  legal  estates  referred  to,  and 
to  be  regarded  when  determining  the  nature  of 
the  estate  in  the  trust.  By  that  section  every 
estate  granted  or  devised  to  two  or  more  per- 
sons in  their  own  right,  shall  be  a  tenancy  in 
common,  unless  expressly  declared  to  be  in 
joint  tenancy.  Now,  if  my  construction  given 
to  the  language  of  the  will  be  correct  according 
to  the  intent  of  the  testator,  a  joint  tenancy  has 
been  expressly  declared.  The  words  "  joint 
tenancy,"  need  not  be  used  in  order  to  create 
the  estate;  any  other  expression  clearly  import- 
ing such  an  intent  must  be  sufficient.  The  stat- 
ute did  not  mean  to  establish  a  mere  verbal  dis- 
tinction. Before  its  enactment,  as  has  already 
appeared,  a  grant  or  devise,  to  two  or  more, 
without  any  other  words,  created  a  joint  ten- 
ancy. It  has  reversed  the  rule  by  declaring  the 
estate  shall  be  a  tenancy  in  common.  This  is 
the  whole  amount  of  the  provision.  If  there  be 
other  words  in  the  instrument,  which,  upon  a 
legal  construction,  necessarily  create  an  estate 
in  joint  tenancy,  the  statutory  inference  is  re- 
butted. A  joint  estate  is  then  expressly  declared 
by  the  grantor  or  devisor,  within  this  section. 

But  it  is  said  there  is  another  mode  of  carry- 
ing into  effect  the  intent  of  the  testator  as  to 
survivorship,  compatible  with  the  idea  of  a 
severance  of  the  estate  between  the  12;  i.  e.,  by 
a  tenancy  in  common,  with  cross-remainders. 
It  will  be  necessary,  therefore,  to  examine 
briefly  this  doctrine.  Until  the  case  of  Perry 
v.  White,  decided  1778,  Cowp.,  777,  the  law  was 
understood  to  be  that  cross-remainders  could  not 
be  raised  by  implication  between  more  than  two 
persons;  and  it  had  been  frequently  so  decided. 
In  that  case  Ld.  Mansfield  held,  that  wherever 
cross-remainders  are  to  be  raised  by  implication 
between  two,  and  no  more,  the  presumption  is  in 
favor  of  the  cross-remainders;  where  they  are 
to  be  raised  between  more  than  two,  there  the 
presumption  is  against  them.  But  that  pre- 
sumption may  be  answered  by  circumstances 
of  plain  and  manifest  intention  either  way. 
This,,  he  said,  was  a  qualification  *of  [*344 
the  rule  laid  down  in  former  cases,  for  they 
seem  to  say  that  there  shall  not  be  cross-remain- 
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ders  between  more  than  two.  It  was  said,  on 
the  argument,  that  they  are  expressly  given  in 
this  will;  or  if  not,  the  presumption  against 
them  is  rebutted  by  that  part  of  it  directing 
survivorship.  But  this  is  assuming  the  whole 
point  in  dispute.  If  the  estate  is  in  joint  ten- 
ancy, then  no  cross-remainders  need  be  im- 
plied to  carry  it  on  to  the  survivors,  and  surely 
there  are  none  in  express  terms. 

I  have  examined  many  cases  in  the  books  in- 
volving a  consideration  of  this  complicated  doc- 
trine, and  will  not  say  that  none  can  be  found, 
but  none  were  cited,  nor  have  any  come  within 
my  researches,  where  the  devisees  took  an  es- 
tate, as  a  class,  to  them  and  the  survivors  and 
survivor,  in  terms  cutting  off  the  heirs  till  the 
death  of  the  last  survivor,  in  which  cross-re- 
mainders were  implied  to  fulfill  the  intent  of  the 
will.  There  are  many  cases  to  be  found,  some 
of  which  have  already  been  referred  to,  where 
this  has  been  done  by  considering  the  devisees 
as  holding  in  joint  tenancy.  This  answers  all 
the  purposes  intended. 

Where  an  estate  is  given  to  two  or  more  and 
their  heirs,  and  the  survivor  of  them,  and  in 
default  of  such  heirs  then  over,  cross-remain- 
ders are  necessarily  implied  to  carry  out  the 
intent  of  the  will.  As  the  estate  was  not  to  go 
over  till  all  the  descendants  of  the  devisees  be- 
came extinct,  in  order  to  carry  it  on,  through- 
out perhaps  numerous  branches  of  the  families 
in  the  line  of  descent,  before  their  blood  be- 
came extinct,  this  complex  doctrine  was  de- 
vised. Phipardv.  Mansfield,  Cowp.,  797  ;  Al- 
berton  v.  Pie,  4  T.  R.,  710  ;  Watson  v.  Fox,  2 
East,  36;  Roe  v.  Clayton,  6  East,  628;  1  Saund., 
180,  n.  6.  It  will,  undoubtedly,  perform  that 
office,  however  multiplied  the  descendants  or 
the  branches,  as  cross-remainders  may  now  be 
raised  between  any  number;  but  it  is  apparent 
the  application  of  the  rule  in  the  case  of  a  long 
line  of  descent  and  numerous  progeny,  must  be 
appalling,  and  may  be  out  of  the  reach  of  hu- 
man capacity.  The  power  of  mathematics 
would  fail  to  trace  or  comprehend  the  prac- 
tical operation  or  result. 

345*]  *It  is  not  suprising,  then,  that  courts 
at  first  were  deterred  from  extending  them 
further  than  between  two  persons  and  their  de- 
scendants; and  that  the  presumption  of  law 
exists  still  against  them  beyond  that  number, 
In  Claches'  case,  Dyer,  330,  the  court  say  that 
no  implication  of  any  cross-remainder  could  be 
raised,  when  an  express  and  special  gift  and 
limitation  are  made  by  the  devisor  himself.  The 
same  principle  was  applied  in  the  recent  case 
of  Wooler  v.  Andrews,  2  Bing.,  126.  The  devise 
there  was  in  trust,  to  permit  six  children  to  re- 
ceive one  sixth  part  each  in  the  rents  and  profits 
during  their  natural  lives,  and  after  their  de- 
cease to  their  issue.  And  further,  that  in  case 
any  or  either  of  his  said  six  children  should 
die  without  leaving  any  lawful  issue,  then  his 
or  her  share  to  go  to  the  survivors  or  survivor. 
All  died  but  the  defendant,  and  one  only  left 
issue,  a  son,  the  plaintiff.  He  claimed  a  moiety 
of  the  rents  with  his  uncle,  on  the  ground  that 
the  surviving  children  of  the  testator  took  the 
shares  of  those  dying  without  issue,  by  cross- 
remainders;  and  it  was  contended  the  heirs  of 
a  deceased  child  would  take  the  same  share  as 
their  parent  would  have  taken  if  living.  This 
was  conceded  to  be  the  effect,  if  cross-remain- 
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ders  were  allowed.  But  Ch.  J.  Best  said, 
though  the  court  will  imply  cross-remainders, 
where  there  appears  to  have  been  an  intention 
on  the  part  of  the  testator  that  the  property 
should  be  so  disposed  of, we  cannot imply  them 
here,  because  the  testator  expressly  gives  the 
property  to  the  survivors  or  survivor;  that  is, 
to  the  survivors  for  life,  and  afterwards  to  the 
last  survivor;  that  the  accruing  shares  passed 
on  to  the  defendant,  as  survivor.  He  repudi- 
ated the  idea  of  raising  cross-remainders  be- 
tween the  six  children  for  the  purpose  of  giv- 
ing the  shares  falling  in  to  the  issue  of  a  de- 
ceased one  as  well  as  to  the  survivors,  and  put 
the  case  upon  the  ground  that  the  rents  and 
profits  were  held  in  this  respect  in  the  nature 
of  a  joint  tenancy,  from  the  express  language 
that  the  share  of  the  deceased  child,  without 
issue,  should  go  to  the  surviving  brothers  and 
sisters. 

Without  pursuing  this  branch  of  the  exam- 
ination further,  it  appears  well  settled  that 
cross-remainders  are  never  raised  by  implica- 
tion, unless  upon  the  plain  and  manifest  intent 
of  *the  testator,  nor  when  a  different  [*34O 
mode  of  directing  or  vesting  the  estate  has 
been  expressly  declared  by  him.  They  are 
never  implied  in  a  deed.  From  an  attentive  ex- 
amination of  the  several  provisions  of  the  will 
(and  the  language  is  not  ambiguous),  we  can- 
not say  the  testator  intended  to  raise  cross-re- 
mainders in  this  case.  They  are  not  necessary 
to  accomplish  any  general  or  particular  pur- 
pose he  had  in  view.  The  persons  who  are  to 
enjoy  the  rents  and  profits  are  all  designated, 
and  it  is  declared,  in  the  most  explicit  terms, 
how  they  are  to  be  received.  After  deducting 
charges  and  annuities,  the  trustees  are  to  pay 
them  to  the  12,  and  the  survivors  or  survivor  in 
equal  proportions.  There  is  no  permanent  sev- 
erance of  their  interest,  nor  can  there  be,  con- 
sistent with  the  language  used,  because  there 
is  no  fixed  division  among  any  number;  and  it 
is  only  upon  the  idea  of  a  several  estate  that 
cross-remainders  can  be  necessary.  The  in- 
come is  to  be  paid  directly  to  those  living  at 
the  time,  to  12,  11,  10,  as  the  number  may  hap- 
pen to  be.  How  can  it  be  said  that  cross-re- 
mainders are  plainly  and  manifestly  implied, 
or  that  they  are  necessary  to  carry  a  share  fall- 
ing in,  over  to  the  survivor,  when  everything 
is  expressed.  The  court  say,  in  Claches'  case, 
no  implication  of  any  cross-remainder  could  be 
raised,  when  an  express  and  special  gift  and 
limitation  are  made  by  the  testator  himself. 
Nothing  can  be  more  express  and  specific  than 
the  limitation  in  this  case.  All  presumption 
is  excluded.  Every  intent  of  the  testator  and 
the  mode  of  carrying  it  into  effect  is  declared. 

If  I  could  have  arrived  at  the  conclusion 
that  the  testator  intended  to  sever  the  interest 
of  the  nephews  and  nieces,  and  thereby  create 
a  tenancy  in  common,  giving  to  each  an  estate 
in  severally  for  life,  it  is  possible  that  under 
the  rule  of  approximation  in  the  construction 
of  wills,  the  validity  of  the  trust  term  for  the 
life  estates  might  be  maintained.  I  must  con- 
fess, however,  I  am  not  prepared  to  concede 
the  position.  I  do  not  intend  to  examine  it, 
but  will  state  some  of  the  difficulties.  This 
qualified  execution  of  the  will  grows  out  of  the 
disposition  of  courts  to  carry  into  effect  the  in- 
tent of  the  testator,  as  far  as  consistent  with 
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the  rules  of  law.  The  general  principle  is,  that 
in  construing  wills  according  to  such  intent, 
347*]  *courts  should  look  at  the  general  in- 
tent, and  give  effect  to  that;  and  if  there  is  a 
secondary  or  particular  intent  which  interferes 
with  it,  the  whole  is  to  be  reconciled  as  far  as 
can  be;  but,  at  all  events,  give  effect  to  the 
general  intention.  Now,  upon  the  doctrine  of 
cross-remainders,  as  explained  by  the  learned 
Chancellor,  the  life  estates  are  saved  by  cut- 
ting off  all  the  remainders  but  one.  The  con- 
sequence is,  that  the  several  estates  of  the  12, 
after  that  of  the  one  first  dying,  instead  of  go- 
ing over  to  the  survivors,  descend  to  the  heirs 
at  law.  The  exceptionable  part  of  the  trust  is 
thus  turned  into  a  separate  estate,  to  enable 
the  court  to  cut  it  off  and  save  the  rest.  In  this 
way,  however,  I  am  unable  to  comprehend 
how  any  one  provision  of  the  will,  save  the 
annuities  and  other  independent  bequests,  can 
be  carried  into  execution  according  to  any 
general  or  particular  intent  of  the  testator. 
Not  as  to  the  nephews  and  nieces,  because,  in- 
stead of  enjoying  the  whole  fund  during  their 
lives  and  the  survivors  of  them, but  one  twelfth 
and  one  eleventh  of  one  twelfth  is  the  utmost 
that  will  be  left  in  the  hands  of  any  one,  and 
of  the  last  survivor.  What  is  to  become  of  the 
share  of  the  last  one,  upon  his  death  ?  Is  it  to 
descend  to  the  heirs  at  law  as  the  others  have, 
or  to  be  distributed  by  the  trustees  in  the  man- 
ner particularly  directed  in  the  will  ?  In  the 
meantime,  how  are  the  annuities  to  be  paid  by 
the  trustees,  when  the  fund  upon  which  they 
depend  is  passing  beyond  their  control,  upon 
the  decease  of  each  ?  When  the  trustees  are 
reduced  bel«w  five,  and  the  grand  nephews 
are  brought  in,  out  of  what  fund  will  their  one 
sixteenth  be  taken?  Is  it  not  obvious  that  upon 
this  scheme,  after  considerable  reduction  of 
the  number,  the  fund  remaining  in  the  hands 
of  the  trustees  will  not  be  adequate  to  bear  the 
burdens  upon  it,  if  the  annuities  are  to  con- 
tinue ?  In  this  way,  the  general  intent  of  the 
testator,  which  obviously  was  to  secure  to  the 
twelve  the  enjoyment  of  the  rents  and  profits 
of  the  entire  fund,  during  their  joint  lives, 
and  after  that,  a  distribution  of  it  among  their 
posterity,  is  altogether  defeated.  The  12  hold 
but  the  twelfth  of  the  estate  separately  for  life, 
besides  the  fraction  ;  and  the  entire  mass,  at 
the  death  of  all  except  the  last,  instead  of  be- 
ing distributed  to  their  posterity,  has  already 
348*]  gone  to  a  different  *class  of  persons,  to 
wit:  the  heirs  at  law.  There  is  not  even  a  par- 
ticular intent  saved  by  this  construction.  Can 
it  be  believed,  if  it  had  been  presented  to  the 
mind  of  the  testator,  that  he  was  giving  but 
one  twelfth  of  the  rents  and  profits  to  each 
nephew  and  niece  for  their  lives,  with  all  the 
consequences  that  must  follow  such  a  disposi- 
tion-, he  would  have  directed  it  ?  It  seems  to 
me.  we  would  not  only  be  making  a  will  for 
him,  but  making  one  that  he  or  any  other  ra- 
tional man  would  instantly  reject — one  that  is 
incoherent,  repugnant  and  impracticable.  As 
was  said  by  the  Master  of  the  Rolls,  in  Leake  v. 
Robimon,  2  Mariv.,  388:  "  If  I  could  at  all 
alter  the  will,  1  should  be  inclined  to  alter  it 
in  the  way  in  which  it  seems  to  me  most  prob- 
able that  the  testator  himself  would  have  al- 
tered it."  That  would  have  been,  if  he  had 
known  the  rule  of  law,  judging  from  what  he 
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has  done,  to  limit  the  enjoyment  of  the  whole 
estate  to  the  12  for  two  lives  in  being,  and  aft- 
er that  a  distribution  as  directed.  That  would, 
undoubtedly,  come  much  nearer  his  intention 
than  is  effected  by  the  scheme  of  cross-re- 
mainders. Indeed,  without  protracting  this 
discussion,  it  may  be  said  that  no  one  can  read 
the  will  without  its  being  apparent  to  him,  the 
scheme  depends  upon  the  preservation  of  the 
trust  fund  entire.  Excepting  the  two  legacies 
of  $20,000  and  $1,000  and,  perhaps,  some  in- 
dependent bequests  in  the  codicil,  there  is  not 
another  disposition  made,  but  what  is  express- 
ly or  necessarily  dependent  upon  it.  If  it  falls, 
the  whole  must  fall  with  it.  Under  the  idea 
that  we  are  carrying  into  effect  the  intent  of 
the  testator,  as  far  as  is  consistent  with  the 
rules  of  law,  in  regard  to  the  12,  we  are  not  to 
shut  our  eyes  to  the  consequences  upon  other 
parts  of  the  will.  That  these  are  thereby  made 
inconsistent  and  impracticable,  afford  at  least 
some  ground  for  saying  no  such  intent  could 
have  existed  as  that  we  are  asked  to  effectuate. 

I  have  no  difficulty  in  conceding,  if  the  trust 
term  had  been  valid  in  this  case,  and  the  ulti- 
mate remainder  over  void,  that  under  the  rule 
of  approximation,  the  term  would  have  been 
sustained.  The  cases  of  Spencer  v.  Duke  of 
Marlborough,  5  Bro.  P.  C.,  572;  Humberstonv. 
Humberston,  1  P.  Wms.,  332;  Chap'tnan  v. 
Brown,  3  Burr.,  1626;  Pitt  v.  Jackson,  2  Bro. 
C.  C.,  31 ;  and  others,  would  have  afforded 
abundant  authority.  *The  will,  then,  [*349 
as  far  as  sustained,  would  have  been  consistent 
and  reasonable,  as  well  as  in  pursuance  of  the 
testator's  intent. 

I  put  the  case  however,  for  myself,  upon 
the  broad  ground  that,  according  to  the  lan- 
guage of  the  will,  when  tested  by  established 
rules  of  construction,  and  also  upon  adjudged 
cases  so  far  as  they  are  applicable,  the  twelve 
took  an  estate  in  the  nature  of  a  joint  tenancy 
and,  therefore,  to  be  held  by  them  and  the  sur- 
vivor of  them  for  12  lives;  that  under  the 
63d  section  it  was  inalienable  during  that 
period,  so  far  as  their  interest  was  concerned; 
and  as  to  the  interest  of  the  trustees,  not  alien- 
able at  all  under  the  65th  section;  and  that  the 
power  of  alienation  was  suspended  for  more 
than  two  lives  in  being,  to  wit :  for  12  lives  at 
the  creation  of  the  estate  and,  therefore,  a  vio- 
lation of  the  15th  section. 

If  the  trust  term  is  to  be  deemed  an  estate  in 
the  nature  of  a  joint  tenancy,  it  is  an  entirety — 
but  one  estate.  The  interest  the  12  hold  in  it, 
is  one  and  the  same;  and  under  no  rule  of  con- 
struction that  I  have  been  able  to  find,  can  it 
be  split  up  for  the  purpose  of  carrying  into  ef- 
fect the  intent  of  the  testator.  If  we  could  cut 
it  down  to  a  joint  estate  for  two,  instead  of  12 
lives,  upon  legal  principles.and  thereby  bring  it 
within  the  limitation  of  the  perpetuities  allowed 
by  law,  I  do  not  know  but  I  should  be  willing 
so  to  modify  it.  As  before  said,  this  would  ap- 
proximate nearer  to  the  intention  of  the  tes- 
tator than  any  other  proposed  alteration.  But 
after  a  diligent  inquiry,  I  have  not  been  able 
to  satisfy  myself  that  there  is  any  principle  or 
decision  that  would  authorize  such  an  inter- 
ference. It  would  be  arbitrary,  and  establish 
a  precedent  for  courts,  not  to  construe  wills 
according  to  the  intent  of  the  testator  as  de- 
rived from  a  consideration  of  the  language 
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>used  to  express  it;  but  to  make  a  will  for  him, 
such  an  one  as  we  undertake  to  presume  he 
would  have  made,  if  advised  that  his  own  was 
void  as  against  law.  This  I  cannot  consent  to 
•do.  Better  that  the  intent  of  a  testator  should 
fail,  in  a  particular  case,  than  that  the  court 
should  assume  such  arbitrary  aud  undefined 
discretion  over  his  estate.  If  we  cannot  exe- 
cute the  whole  will,  or  some  distinct  and  in- 
dependent intent,  the  whole  had  better  be  de- 
35O*]  clared  void.  *The  law  makes  a  better 
•one  than  will  usually  be  made  by  the  court. 
Assuming  the  estate  to  be  one  in  joint  tenancy, 
the  court  below  came  to  the  conclusion  that  no 
part  of  the  trust  term  could  be  sustained. 
From  the  result  to  which  I  am  brought,  it  is 
apparent  the  immediate  objects  of  the  testa- 
tor's bounty,  the  12  nephews  and  nieces,  are 
•deprived  of  it;  and  they,  or  their  ancestors,  are 
obliged  to  take  the  estate  in  common  with  the 
heirs  at  law.  I  am,  however,  the  more  recon 
•ciled  to  this  result  as  to  them,  from  the  fact 
that  other  objects  of  his  bounty  must  also  be 
deprived  of  it,  or  the  estate  made  valueless  to  a 
portion  of  the  12.  For  if  they  take  separate 
•estates  for  life,  the  utmost  contended  for,  in- 
stead of  their  income  increasing  as  their  num- 
bers diminish,  as  provided  for  in  the  will,  it 
•decreases  by  descending  to  the  heirs  at  law.  If 
the  annuities  are  to  be  continued,  it  is  obvious, 
after  a  considerable  reduction  of  the  number  of 
the  nephews  and  nieces, and  consequent  diminu- 
tion of  the  fund,  they  may  entirely  exhaust  it. 
The  longest  liver  of  the  12,  instead  of  enjoy- 
ing the  accumulated  income  ol  a  princely  and 
growing  fortune,  might  not  receive  enough 
from  the  trustees  for  the  necessaries  of  life, 
upon  the  proposed  modification.  Upon  the 
whole,  without  pursuing  the  examination  fur- 
ther, I  conclude: 

1.  That  the  trust  in  this  case  comes  within 
the  3d  subdivision  of  the  55th  section. 

2.  That  the  interest  of  the  cestuis  que  trust  is 
in  the  nature  of  a  joint  tenancy  for  12  lives, 
and  that  the  power  of  alienation  is  suspended 
during  that  time  by  the  60th  section,  which  is 
in  violation  of  the  15th,  limiting  perpetuities. 

3.  That  the  estate  in  joint  tenancy,  being  an 
entirety,  the  12  nephews  and  nieces  having  but 
one  estate  in  the  whole,  cannot  be  reduced  to  the 
limitation  of  two  lives  within  the  15th  section, 
and  the  trust  term  is,  therefore,  altogether  void. 

4.  That  cross-remainders  between  the  neph- 
ews and  nieces  are  not  expressly  declared  in 
the  will,  and  cannot  be  implied;  every  intent 
being  so  clearly  declared  that  nothing  is  left  to 
implication. 

5.  That  if  the  estate  of  the  12  nephews  and 
nieces  could  be  considered  in  the  nature  of  a 
35 1  *]  tenancy  in  common  *with  cross-remain- 
ders, the  trust  term  would  still  be  void, because, 
by  cutting  off  the  remainders  and  saving  the 
life  estates  only,  under  the  doctrine  of  cy  pres, 
we  should  break  up  the  trust  fund,  upon  which 
the  scheme  of  the  will  depends.     It  would  be 
thereby  entirely  deranged,  made  inconsistent, 
unreasonable  and  impracticable;  every  general 
and  particular  intent  of  the  testator  would  be 
defeated. 

I  am,  therefore,  in  favor  of  reversing  the  de- 
cree of  His  Honor,  the  Chancellor,  and  of  the 
Vice-  Chancellor. 
.     By  Mr.  Senator  Maison.     The  different  de- 
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vises  and  bequests  of  this  will,  including  the 
ultimate  remainder  over,  are  valid  at  common 
law  ;  and  it  has  been  very  elaborately  and 
learnedly  argued,  that  the  Revised  Statutes  do 
not  affect  or  control  the  provisions  in  this  will, 
except  so  far  as  to  render  null  and  void  the  ul- 
timate remainder  over.  I  agree  with  the  Chan- 
cellor in  the  opinion,  and  for  the  reasons  by  him 
given,  and  by  the  Chief  Justice  more  fully  de- 
tailed, that  the  remainder  over  is  void.  The 
Vice- Chancellor,  before  whom  the  cause  was 
first  argued,  has  considered  the  cestuis  que  trust 
as  joint  tenants,  and  the  trusts  in  the  will  as 
valid  and  legal.  The  Chancellor,  on  the  appeal 
from  the  Vice- Chancellor,  considers  the  cestuis 
que  trust  as  tenants  in  common,  with  cross-re- 
mainders, and  decides  that  the  trusts  in  the 
will  cannot  be  fully  carried  into  effect  by  rea- 
son of  the  provisions  of  the  Revised  Statutes, 
and  reverses  the  decree  of  the  Vice- Chancellor. 
When  judges  of  such  learning  and  ability,  after 
devoting  to  the  case  all  their  mental  energies, 
in  patient  investigation  and  labored  research, 
have  been  unable  to  harmonize  in  their  views 
and  opinions  on  this  will,  it  cannot  well  be  ex- 
pected that  those  of  more  humble  pretensions 
should  be  able  to  form  an  opinion  which  will 
meet  with  general  satisfaction.  After  bestow- 
ing upon  this  case  much  anxious  labor  and  de- 
liberation, I  am  reluctantly  compelled  to  dis- 
agree with  both. 

The  1st  section  of  the  article  on  Uses  and 
Trusts,  1  R.  S.,  727,  sec.  45,  declares,  that 
"uses  and  trusts,  except  as  authorized,  and 
modified  in  this  article,  are  abolished."  The 
reasons  which  induced  the  Legislature  to  adopt 
this  provision,  are  ably  and  eloquently  set  forth 
in  the  revisers'  notes  ;  they  were  to  *sim-[*352 
plify  the  law  relative  to  real  estates,  to  annihi- 
late all  the  entangling  perplexities,  the  com- 
plicated and  abstruse  distinctions,  and  palpable 
inconsistencies  and  contradictions  to  be  found 
in  our  books,  which  has  enshrouded  the  law  re- 
lating to  real  estate  in  dark,  mysterious  doubt, 
and  to  render  that  which  was  incomprehensible, 
complex  and  uncertain — plain,  consistent  and 
intelligible.  Never  were  the  powers  of  a  Leg- 
islature more  beneficially  exerted  than  when 
they  applied  the  axe  to  the  root  of  the  evil,  in 
abolishing  all  uses  and  trusts,  except  those 
specified  in  the  provisions  of  the  statute. 

The  55th  section,  page  728,  declares  that  ex- 
press trusts  may  be  created  for  four  specified 
purposes:  1.  To  sell  lands  for  the  benefit  of  cred- 
itors; 2.  To  sell,  mortgage  or  lease  lands  for 
the  benefit  of  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon;  3.  To  receive 
the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person  during  the  life  of  such 
person,  or  for  any  shorter  term,  subject  to  the 
rules  prescribed  in  the  first  article  of  that  title  ; 
and  4.  To  receive  the  rents  and  profits  of  lands, 
and  to  accumulate  the  same  for  the  purposes 
and  within  the  limits  prescribed  in  the  first 
title  of  that  article.  It  is  contended  that  the 
3d  subdivision  of  this  section  is  authoritative 
of  the  trust  in  this  will,  and  gives  to  it  legal 
vitality.  Although  the  section  seems  to  au- 
thorize a  trust  to  receive  rents  and  profits  to  be 
applied  to  the  use  of  only  one  person  during 
his  life,  yet  by  an  Act  of  the  Legislature,  2  R. 
S.,  778,  sec.  11,  it  may  be  read  so  as  to  author- 
ize the  creation  of  a  trust,  to  receive  rents  and 
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profits  to  be  applied  to  the  use  of  persons  during 
the  lives  of  such  persons.  Now,  what  was  the 
object  of  the  Legislature  in  adopting  this  55th 
section  ?  The  object  is  lucidly  set  forth  by  the 
revisers  in  their  notes,  and  the  Vice- Chancellor 
and  Chancellor  both  agree  in  opinion  with  the 
revisers,  that  the  grand,  prominent  and  un- 
questionable object  of  the  Legislature  was  to 
enable  persons  by  devise  or  deed  to  make  pro- 
vision for  the  helpless  and  infirm;  for  married 
women,  whose  husbands  may  be  deemed  unfit 
to  be  trusted  with  the  management  of  property; 
for.  dissolute  and  improvident  persons,  spend- 
thrifts, whose  wasteful  and  profligate  habits 
render  it  necessary  that  the  fund  intended  for 
their  support  should  be  beyond  their  reach  or 
353*]  control.  This  object  is  also  *apparent 
from  the  provisions  of  this  statute,  which  be- 
came needful  and  proper,  in  order  that  the  ob- 
ject should  not  be  frustrated.  The  63d  section, 
p.  730,  declares,  that  "No  person  beneficially 
interested  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  lands  can  assign,  or  any  manner 
dispose  of  such  interest  ;  and  with  a  view  of 
more  certainly  securing  to  the  objects  of  the 
bounty  of  the  testator,  the  absolute  certain  en- 
joyment of  the  funds  designed  for  their  use, 
as  for  other  purposes,  the  Legislature  has 
thrown  around  them  another  safeguard,  by  de- 
claring, in  the  65th  section,  that  "where  the 
trust  shall  be  expressed  in  the  instrument  cre- 
ating the  estate,  every  sale,  conveyance  or  oth- 
er act  of  the  trustees  in  contravention  of  the 
trust,  shall  be  absolutely  void."  The  provis- 
ions thus  far  are  full  and  complete,  in  securing 
the  fund  for  the  enjoyment  of  those  for  whose 
use  it  is  intended,  but  there  is  reserved  to  the 
trustees  the  discretionary  right  of  paying  to  the 
use  of  the  cestuis  que  trust  such  sum  and  sums, 
at  such  time  and  times,  as  the  trustees  shall 
consider  the  necessity  of  the  cestuis  que  trust 
may  require.  This  discretionary  power  is  nec- 
essarily implied  by  the  word  "apply"  in  the 
55th  section.  The  trustee  is  to  receive  the  rents, 
and  apply  them  to  the  use,  etc.,  and  in  case  the 
trustee  abuses  this  discretion,  or  does  not  per- 
form the  trust,  the  cestui  que  trust,  by  the  60th 
section,  p.  729,  may  apply  to  a  court  of  equity 
to  enforce  its  performance  ;  which  court,  by 
the  70th  and  71st  sections  may  remove  the 
trustee,  if  he  shall  be  deemed  for  any  cause  to 
be  an  unsuitable  person  to  execute  the  trust, 
and  appoint  another  in  his  place. 

I  am  not  to  be  understood  as  going  so  far  as 
to  say  that  no  express  trust  can  be  created 
under  any  circumstances,  unless  there  be  in 
the  trustee  plenary  and  uncontrolled  discretion 
in  paying  to  the  use  of  the  cestui  que  trust  such 
sums  at  such  times  as  he  shall  see  fit;  for  it  is 
apparent  that  if  the  devisor  or  grantor,  create 
a  trust  to  pay  the  cestui  que  trust,  a  certain 
specified  sum,  there  the  trustee  has  no  discre- 
tion in  paying  or  withholding  such  sum;  the 
duty  is  imperative;  he  must  pay  as  directed, 
and  this  for  a  very  sensible  reason,  that  in  the 
direction  to  pay  a  specified  sum,  the  creator  of 
the  trust  recognizes  the  ability  of  the  cestui  que 
354*]  trust  to  dispose  of  such  sum  to  his  *own 
use,  with  proper  prudence  and  discretion; 
while  he  may  doubt  the  propriety  of  giving  to 
the  cestui  que  trust  the  control  of  the  whole  es- 
tate out  of  which  the  fund  may  rise.  In  har- 
mony with  this  view  is  the  authority  given  by 
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the  Act,  p.  730,  sec.  63,  to  such  cestui  que  trust, 
to  assign  his  right  and  interest,  where  the  pay- 
ment of  a  sum  in  gross  is  directed.  Is  the 
trust  in  this  will  such  an  one  as  comes  within 
the  intent,  spirit  or  policy  of  the  statute;  or 
rather,  is  it  not  in  palpable  direct  contraven- 
tion of  its  pro  visions?  Who  are  the  cestuis  que 
trust,  the  12  nephews  and  nieces  of  the  testa- 
tor? Are  they  married  women,  infirm,  help- 
less; are  they  dissolute  and  improvident;  are 
they  spendthrifts,  unfit  to  be  trusted  with  the 
management  of  property?  They  are  the  very 
persons  who,  of  all  others,  the  testator  has 
singled  out  as  the  most  calculating,  prudent, 
sagacious  and  trustworthy  persons,  to  manage 
and  improve  this  enormous  estate.  He  has  in- 
trusted them  with  full  and  absolute  power 
over  his  whole  estate;  confident  in  the  belief 
that  they  will  faithfully  and  honestly  fulfill 
the  requisitions  of  his  will.  He  has  made  these 
very  cestuis  que  trust  his  trustees;  nay,  further, 
he  has,  in  the  face  of  the  statute,  authorized 
each  of  them  "  to  alienate,  sell,  assign  and 
transfer  their  respective  interests,  shares  or 
proportions  of  the  rents,  proceeds  and  income 
of  any  part  of  his  real  estate.in  his  will  directed 
to  be  paid  to  them,  or  any  part  thereof,  with' 
the  written  consent  of  a  majority  of  them."  It 
is  true,  the  testator  has  appointed  his  brother 
a  co-trustee,  with  these  12  cestuis  que  trust,  but 
that  can  have  no  influence  in  removing  the 
objections  stated,  li  is  apparent  he  is  merely  a 
nominal  trustee;  his  power  and  control  over 
the  property,  in  opposition  to  the  views  and 
wishes  of  a  majoritj'  of  them,  is  nothing.  The 
testator  has  left  no  discretion  to  be  exercised 
by  the  trustees  in  paying  these  trust  moneys, 
as  the  necessities  of  the  cestuis  que  trust  may 
require,  and  as  prudence  may  dictate.  The 
direction  in  the  will  is  imperative,  that  the  ex- 
ecutors and  trustees  account  for,  divide,  and 
pay  over  to  the  cestuis  que  trust,  the  whole  of 
their  respective  shares  of  the  income  of  this 
estate.  Indeed,  the  giving  of  any  discretion 
in  the  will  would  be  a  palpable  absurdity  r 
these  12  nephews  and  nieces,  as  trustees,  are 
to  receive  all  the  rents,  and  these  same  persons, 
in  *the  double  character  of  trustees  [*355- 
and  cestuis  que  trust,  are  to  divide  among  them- 
selves, and  to  pay  themselves  each  one  his 
share.  The  cestuis  que  trust,  being  the  same 
persons  who  are  trustees,  have,  contrary  to  the 
express  provisions  of  the  statute,  the  whole 
legal  and  equitable  estate.  This  trust  is  not, 
then,  in  this  view  of  it,  such  a  trust  as  was 
designed  to  be  authorized  by  the  statute. 

But  there  is  another  objection  to  the  validity 
of  this  trust;  it  effectually  suspends  the  power 
of  alienation  for  more  than  two  lives  in  being. 
The  object  of  the  testator,  as  appears  from  the 
whole  will,  is  to  tie  up  this  estate  for  12  lives, 
and  for  two  years  thereafter.  There  can  be  no 
question  of  this;  for,  after  the  expiration  of 
the  12  lives,  he  directs  a  fair  and  just  division 
and  distribution  of  his  estate,  but  no  such  di- 
vision and  distribution  shall  take  place  until 
two  years  after  the  decease  of  all  his  nephews 
and  nieces.  If  this  trust  could  be  deemed  a 
valid  trust,  as  the  testator  intended  it  should 
be,  ,the  whole  legal  and  equitable  estate,  by  the 
60th  section,  is  in  the  trustees,  subject  only  to 
the  execution  of  the  trust;  and  the  cestuis  que 
trust  have  no  estate  or  interest  in  the  lands,  • 

WEND.  14. 


1835 


COSTER  v.  LOBILLAKD. 


355 


having  only  a  mere  naked  right  to  enforce  the 
performance  of  the  trust  in  equity;  and  by  the 
65th  section,  the  trustees  cannot  sell  the  trust 
estate,  in  contravention  of  the  trust.  There  is, 
then,  an  absolute  statutory  prohibition  to  sell, 
during  the  lives  of  these  12  nephews  and 
nieces,  and  during  these  lives  the  power  of 
alienation  is  absolutely  suspended. 

The  object  of  the  revisers  and  of  the  Legis 
lature  in  these  enactments,  was  to  abridge 
the  then  existing  power  of  rendering  real 
estate  inalienable.  The  revisers,  in  their  notes, 
state  the  difference  between  the  sections  by 
them  proposed  for  adoption  and  which  were 
adopted,  and  the  then  existing  law,  to  consist 
in  the  following  particulars:  "1.  Alienation 
cannot  be  protracted  by  means  of  mere  nom- 
inees, unconnected  with  the  estate  beyond  the 
period  of  two  lives;  2.  No  more  than  two  suc- 
cessive estates  for  life  can  be  created;  and  3. 
The  period  of  21  years  after  a  life  or  lives  in 
being  is  no  longer  allowed  as  an  absolute  term; 
but  the  rule  is  restored  to  its  original  object, 
by  being  confined  to  the  case  of  actual  infancy, 
which  is  directly  provided  for,  by  rendering 
356*]  the  disposition  *defeasible,  and  allow- 
ing another  to  be  substituted  during  that  peri- 
od." It  cannot  be  necessary,  at  this  late  day, 
to  inquire  into  the  reasons  which  in  this 
country  render  it  extremely  proper  that  the  es- 
tates should  not  be  tied  up,  and  their  aliena- 
bility suspended  for  an  unreasonable  length  of 
time;  they  are  well  known  to  all  who  are  the 
least  conversant  with  the  principles  and  spirit 
of  our  institutions.  It  is  enough  on  this  pres- 
ent occasion  to  know,  that  the  Legislature,  in 
carrying  out  those  principles,  have  expressly 
enacted,  p.  723,  sec.  15,  that  the  absolute  pow- 
er of  alienation  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  not 
more  than  two  lives  in  being  at  the  creation  of 
the  estate,  except  in  the  single  case  mentioned 
in  the  next  section,  which  does  not  reach  this 
case.  This  estate  is,  therefore,  in  the  manner 
it  is  sought  by  the  will  to  be  disposed  of,  per- 
fectly and  absolutely  inalienable ;  the  trusts 
cannot  be  carried  into  effect,  unless  the  estate 
remains  entire  in  the  trustees,  until  the  death 
of  the  last. survivor  of  the  12  nephews  and 
nieces.  The  trust  is,  therefore,  for  this  reason, 
in  my  judgment,  not  such  an  one  as  is  author- 
ized by  the  statute,  and  cannot  prevail. 

It  is,  however,  urged  upon  our  considera- 
tion, that  the  power  of  alienation  is  not  sus- 
pended, because  there  are  persons  in  being 
who  can,  by  uniting,  convey  a  fee;  the  re- 
mainder over  being  deemed  void,  the  reversion 
is  in  the  heirs,  and  the  heirs,  cestuis  que  trust 
and  trustees  together,  can  convey  a  fee — and 
that,  although  the  trustees  cannot  sell  in  con- 
travention of  the  trust,  yet  they  can  sell  sub- 
ject to  the  trust.  There  might  be  some  plausi- 
bility in  the  arguments  ably  and  ingeniously 
urged  on  this  branch  of  the  case,  were  it  not 
for  the  fact  that  any  sale  or  conveyance  of  the 
estate,  would  be  in  direct  contravention  of  the 
trust;  all  the  rents  and  profits  of  this  estate  are 
disposed  of  by  the  trust;  every  fraction  which 
can  be  produced  from  the  land  is  appropriated 
to  the  use  of  the  cestuis  que  trust;  not  afoot 
of  this  estate  can  be  sold,  unless  in  contraven- 
tion of  the  trust.  But  it  is  said  a  sale  can  be 
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made,  not  in  contravention,  but  subject  to  the 
trust.  I  must  be  excused  in  saying  that  this 
appears  to  me  quite  absurd.  Who  would  pur- 
chase any  part  of  this  estate,  where  the  pur- 
chaser could  not  be  permitted  to  enjoy  even 
*the  smallest  fraction  of  benefit  or  ad-  [*357 
vantage  which  the  premises  might  produce? 
for  even  that  smallest  portion  belongs  to  the  ces- 
tuis que  trust.  Land  thus  shackled  and  incum- 
bered  is  worth  nothing;  it  is  valueless;  the  fee 
is  not  worth  the  paper  upon  which  the  convey- 
ance would  be  written.  The  power  of  aliena- 
tion is  as  effectually  suspended  where  no  human 
being  will  buy,  where  there  is  nothing  to  sell, 
as  where  a  conveyance  is  absolutely  prohibited; 
the  effect  is  precisely  and  identically  the  same. 
But  the  cestuis  que  trust  cannot  convey — they 
cannot  release — they  have  nothing  in  the  estate 
but  a  mere  naked  right  to  have  the  perform- 
ance of  the  trust  enforced.  The  language  of 
the  Act  is  absolute  and  imperative:  they  "shall 
not  assign  or  in  any  manner  dispose  of  their 
interest;"  they  may  refuse  to  receive  the  rents 
and  profits,  but  they  cannot  legally  bind  them- 
selves that  they  never  will  receive  them,  for 
that  would  be  in  a  manner  disposing  of  them. 
Even  if  they  should  obligate  themselves  that 
they  never  would  receive  the  rents,  and  there- 
after they  should  claim  in  opposition  to  their 
deed  all  the  rents  which  they  had  not  received, 
it  cannot  be  doubted  but  that  the  Court  of 
Chancery  would  order  those  arrearages  of 
rents  to  be  paid  to  them,  upon  the  ground 
that  the  deed  is  absolutely  void.  The  shackles 
and  incumbrances  then  still  remain ;  the  power 
of  alienation  is  yet  suspended,  and  must,  nec- 
essarily, remain  suspended  during  the  12  lives. 
The  Legislature,  in  carrying  out  their  plan 
as  to  the  alienability  of  estates,  have,  with 
proper  caution,  restricted  the  power  of  creating 
trusts  of  the  rents  and  profits  of  land,  and  have 
subjected  them  to  the  same  rules  as  control  the 
disposition  of  estates,  so  far  forth  as  relates  to 
the  creation  and  continuation  of  the  trust ; 
aware  that  a  full  disposition  of  all  the  rents 
and  profits  was  tantamount  to  an  absolute  con- 
trol of  the  fee.  The  interests  of  the  cestuis  que 
trust  have  been  considered,  upon  the  argu- 
ment, what  in  fact  they  are  not,  estates.  The 
cestuis  que  trust  have  been  considered  as  the 
persons  holding  an  intermediate  or  precedent 
estate,  the  remainder  being  limited  to  the  grand- 
nephews  and  nieces,  and  their  children.  It  is 
unnecessary,  from  the  view  I  have  taken  of 
this  case,  to  examine  with  much  minuteness  or 
particularity,  what  kind  of  *quasi  es-  [*358 
tates  these  cestuis  que  trust  have.  The  Vice- 
Chancellor  is  of  opinion  that  they  are  joint  ten- 
ants ;  the  Chancellor,  that  they  are  tenants  in 
common  with  cross-remainders.  If  it  were  at  all 
material  to  express  an  opinion  on  this  point,  I 
should  hold  that  they  both  were  partly  right  and 
partly  wrong.  The  directions  in  the  will  are, 
to  pay  over  and  divide  the  rents  among  the  12 
nephews  and  nieces  during  their  natural  lives, 
and  to  the  survivors  and  survivor  of  them. 
This  creates  a  joint  tenancy  ;  they  all  come  in 
at  the  same  time  and  by  the  same  title.  The 
will  then  proceeds,  "equally  to  be  divided 
between  them."  This  regulates  the  enjoyment 
of  the  estate  among  them  as  tenants  in  com- 
mon. "  Or  such  of  them  as  shall  from  time  to 
time  be  living,  share  and  share  alike  ;  "  carry- 
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ing  out  the  idea  to  the  last  life,  that  the  surviv- 
ors take  the  deceased's  share  as  joint  tenants, 
to  be  enjoyed  as  tenants  in  common.  Was  the 
estate  a  tenancy  in  common,  then  when  one  of 
the  12,  having  children,  should  die,  his  share 
would  go  to  his  children.  This  was  not  in- 
tended by  the  testator,  for  he  directs  his  estate 
to  go  to  the  survivors  and  survivor,  and  the 
children  of  the  nephews  and  nieces  have  no 
participation  in  the  estate  until  the  lapse  of  two 
years  after  the  decease  of  all  the  nephews  and 
nieces.  What  Ld.  Ellenborough  said  in  Bos- 
well  v.  Abey,  I  Maule  &  S. ,  428,  is  quite  perti- 
nent to  this  case.  He  said  :  "  The  words  ten- 
a,nts  in  common  are  of  a  flexible  meaning,  and 
may  be  understood,  that  although  they  should 
take  by  survivorship  as  joint  tenants,  yet  the 
enjoyment  was  to  be  regulated  among  them  as 
tenants  in  common.  The  prevailing  intention 
of  the  testator  seems  to  have  been,  that  the  es- 
tate should  not  go  over  till  the  death  of  the 
survivor."  And  Uh.  J.  Best,  in  Wolkn  v.  An- 
drews, 9  Com.  L.  R.,  345,  said,  the  remark  of 
Ld.  Ellenborough,  above,  was  applicable  to 
that  case,  because  the  testator  has  expressly 
mentioned  the  survivors  and  survivor,  by 
which  he  means  not  the  surviving  stock,  but 
the  surviving  children.  2  Crui.,  tit.  18,  ch.  1, 
sees.  26-29;  6  Id.,  tit.  38,  ch.  15,  sees.  4-7; 
also,  sec.  1,  pt.  6,  7.  Had  the  devise  been  to 
the  12,  share  and  share  alike,  or  equally,  with- 
out the  word  "survivor,"  Gaskin  v.  Oaskin,  2 
Cowp.,  657;  Prince  v.  Heylin,  1  Atk.,  493; 
Heaihe  v.  Heathe,  2  Id.,  122  ;  or  to  them  and 
359*]  *their  heirs,  and  the  longest  liver  of 
them,  equally  to  be  divided  between  them, 
Blisset  v.  Cranwell,  1  Salk.,  226  ;  3  Lev.,  872  ; 
Princev.  Heylin,  1  Atk.,  493  ;  Warner  v.  Stone, 
Free,  in  Ch. ,  491  ;  then  would  they  have  been 
tenants  in  common.  As  was  remarked  in  the 
case  of  Clerk  v.  Clerk,  2  Vern.,  823,  so  it  may 
be  remarked  in  this,  that  although  the  words 
"  equally  to  be  divided  between  them,  some- 
times in  a  will,  may  make  a  tenancy  in  com- 
mon, yet  it  is  only  by  construction,  and  that  it 
was  the  intent  of  the  testator  that  there  should 
be  a  division  ;  yet  if  afterwards  it  is  declared 
in  the  will  it  should  go  to  the  survivor,  that 
would  oust  such  a  construction,  and  it  will  be 
a  joint  estate."  See,  also,  Tuckerman  v.  Jeff- 
ries, 11  Mod.,  108;  Holt,  370;  1  Vent.,  188; 
Com.  Dig.,  tit.  Estates  by  Devise,  n.  8  ;  Hawes 
v.  Hawts,  1  Wils.,  165  ;  3  East,  533  ;  and  Bar- 
ber v.  Oiks,  2  P.  Wms.,  280.  But  the  cestuis 
que  trust  have  no  estate  whatever  in  the  prem- 
ises ;  the  whole  legal  and  equitable  estate  are 
in  the  trustees  ;  and  besides  a  legal  and  equi- 
table estate,  there  is  none  which  can  exist  in 
the  cestuis  que  trust.  They  have  nothing  but  a 
right  to  receive  the  rents,  a  mere  chose  in  ac- 
tion, and  to  enforce  the  payment  thereof  in  a 
court  of  equity.  This  is  not  the  subject-matter 
of  a  tenancy,  either  joint  or  common  ;  much 
less  the  subject  of  cross  remainders.  The  trust- 
ees having  the  legal  and  equitable  title,  and  the 
cestuis  que  trust  the  right  to  receive  the  fruits 
of  the  estate,  together  form  a  precedent  estate; 
and  it  is  a  precedent  estate,  created  to  continue 
during  the  lives  of  12  persons  in  being  ;  during 
which  time  the  absolute  power  of  alienation  is 
suspended,  there  being  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be 
conveyed  ;  the  power  of  the  persons  in  being, 
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who  have  the  fee  to  convey,  is  taken  away  ex- 
pressly by  statute,  and  nothing  short  of  legis- 
lative interposition  can  restore  it. 

But  again  ;  the  trust  in  this  will  is  not  au- 
thorized or  sanctioned  by  any  of  the  provisions 
of  section  53.  The  power  given  to  the  trustees 
is  an  unlimited  power,  except  that  of  convey- 
ing and  appropriating  the  rents  otherwise  than 
directed  in  the  will  ;  they  are  empowered  to 
improve  and  manage  the  estate.  I  know  not 
what  the  trustees  could  not  do  with  this  estate, 
under  the  head  of  improvement  ;  anything, 
everything  *wLich  will  tend  to  enhance  [*36O 
its  value.  They  have  the  power  of  laying  out 
streets,  of  tearing  down  and  building  up 
houses,  churches,  theaters,  or  any  other  edi- 
fices which  the  peculiar  locality  of  the  premises 
would  seem  to  justify  as  an  improvement ;  and 
all  the  "  necessary  expenses,  charges  and  dis- 
bursements, consequent  upon  such  improve- 
ments, are  first  to  be  paid,  before  there  is  to  be 
any  division  or  distribution  of  the  rents."  It 
may  well  be,  that  it  might  be  necessary  for 
years  to  apply  all  the  rents  which  the  premises 
might  produce,  to  meet  the  expenses  of  these 
improvements,  and  the  cestuis  que  trust  thus 
effectually  deprived  of  the  enjoyment  of  the 
intended  bounty,  which  it  was  the  design  of 
the  statute  should  be  most  certainly  secured 
and  faithfully  applied  for  their  use  and  enjoy- 
ment. The  creation  of  such  a  trust  was  never 
intended  to  be  authorized  by  the  statute,  how- 
ever well  it  comports  with  the  design  and  ob- 
ject of  the  testator  ;  for  certainly  he  who  would 
make  the  cestuis  que  trust  recipients  of  the 
rents  for  their  lives,  their  own  trustees,  to  re- 
ceive the  rents  and  divide  them  among  them- 
selves, giving  to  them  as  trustees  an  absolute 
fee  of  his  estate,  determinable  two  years  after 
the  death  of  the  cestuis  que  trust,  would  not 
deem  it  inconsistent  to  empower  them  to  do 
with  this  estate  what  they  pleased,  by  way  of 
improvement,  as  the  expenses  thereof  come  out 
of  their  own  pockets,  and  particularly  as  after 
their  death  the  whole  property,  with  the  im- 
provements, will  go  to  their  children,  and 
their  children's  children .  But  the  intent  of  the 
testator  is  in  conflict  with  the  intent  of  the  law; 
and  in  such  a  contest,  the  law  must  triumph, 
or  else  must  be  imparted  to  every  man  the 
power  to  repeal  a  statute  when  it  is  in  the  way 
of  gratifying  his  will  or  inclination. 

It  is,  however,  contended,  that  if  the  trusts 
in  this  will  cannot  be  directly  carried  into  ef- 
fect by  reason  of  the  provisions  of  the  statute, 
and  are  to  be  deemed  illegal  or  invalid  trusts, 
yet  they  can  be  indirectly  carried  into  full  ef- 
fect under  section  58.  That  section  declares, 
that  where  an  express  trust  shall  be  created  for 
any  purpose  not  enumerated  in  the  preceding 
sections,  no  estate  shall  exist  in  the  trustees, 
but  the  trust,  if  directing  or  authorizing  the 
performance  of  any  act  which  may  be  lawful- 
ly performed  under  a  power,  shall  be  valid  as 
a  power  in  *trust,  subject  to  the  pro-  [*36 1 
visions  in  relation  to  such  powers,  contained 
in  the  third  article  of  this  title.  The  first  dif- 
ficulty to  be  encountered  on  the  threshold  is, 
that  if  this  section  is  to  control  this  will,  then 
is  the  manifest,  direct,  unequivocal  intent  of 
the7  testator,  most  clearly  thwarted  and  per- 
verted, and  there  is  a  total  and  unqualified  re- 
peal of  a  part  of  his  will.  The  section  declares, 
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no  estate  shall  vest  in  the  trustees.  The  will 
provides:  "I  do  will,  devise  and  bequeath  all 
my  estate,  real  and  personal,  etc.,  to  my  exec- 
utors and  trustees,  and  the  survivors  of  them, 
their  heirs  and  assigns,  forever,  as  joint  ten- 
ants, and  not  as  tenants  in  common,  in  trust," 
etc. ;  and  the  fee  is  necessarily  invested  in  them, 
for  the  purpose  of  carrying  out  the  general  de- 
sign of  the  testator,  as  they  are  to  convey  that 
fee  to  the  grand-nephews  and  nieces,  and  the 
children  of  such  as  shall  be  dead,  after  the 
death  of  the  12  nephews  and  nieces.  In  con- 
nection with  section  58,  is  to  be  read  section 
59,  which  declares,  that  in  every  case  where 
the  trust  shall  be  valid  as  a  power,  the  lands 
to  which  the  trust  relates  shall  remain  or  de- 
scend to  the  persons  otherwise  entitled,  sub- 
ject to  the  execution  of  the  trust  as  a  power. 
This  at  once  transfers  the  fee  from  the  trustees 
to  the  heirs  at  law,  where  the  testator  intended 
it  never  should  fully  vest.  A  conveyance  to 
trustees  and  their  heirs  in  trust,  is  a  convey- 
ance recognized  by  the  law,  and  yet  would  the 
giving  of  such  conveyance  be  adjudged  illegal; 
and  that  which  the  testator  might  lawfully  do, 
is  to  be  entirely  vacated,  in  order  to  carry  into 
effect  the  trust  in  this  will  as  a  power  in  trust, 
which,  as  an  express  trust,  is  utterly  void. 
What  is  a  power  in  trust?  The  Revised  Stat- 
utes have  given  a  technical  definition  of  a  pow- 
er in  trust,  whether  general  or  special.  They 
declare,  1  R.  8.,  734,  sec.  94,  that  a  general 
power  is  in  trust  when  any  person,  or  class  of 
persons,  other  than  the  grantee  of  such  power, 
is  designated  as  entitled  to  the  proceeds,  or 
any  portion  of  the  proceeds  or  other  bene- 
fits to  result  from  the  alienation  of  the  lands, 
according  to  the  power.  They  declare  in 
the  next  section  that  a  special  power  is  in 
trust,  1.  When  the  disposition  which  it  au- 
thorizes is  limited  to  be  made  to  any  person, or 
class  of  persons,  other  than  the  grantee  of  such 
362*]  power;  and  2.  *When  any  person  or 
class  of  persons,  other  than  the  grantee,  is  des- 
ignated as  entitled  to  any  benefit  from  the  dis- 
position or  charge  authorized  by  the  power. 
There  are  no  other  powers  in  trust  recognized 
by  the  statute;  and  though  a  general  or  special 
power  differ  in  some  respects,  yet  they  agree 
in  this:  that  the  grantees  of  the  power  must  be 
a  person  other  than  he  who  is  entitled  to  the 
benefits  of  the  trust.  In  this  will  the  trust- 
ees are  the  grantees  of  the  power,  and  they 
are  the  very  persons,  with  the  exception 
of  one,  who  are  entitled  to  the  benefits  of 
the  trust.  The  addition  of  the  one  can 
make  no  difference;  it  does  not  remove  the 
objection  that  all  the  cestuis  que  trust  are  the 
grantees  of  the  power.  It  appears  to  me,  there 
can  be  no  well  grounded  pretense  that  the 
trusts  in  this  will  can  be  carried  into  execu- 
tion as  a  power  in  trust.  But  even  if  this  ob- 
jection were  removed,  by  converting  this  trust 
into  a  power  in  trust,  the  power  of  alienation 
is  alike  suspended.  The  next  section  (96th) 
declaring  that  every  trust  power,  unless  its  ex- 
ecution or  non-execution  is  made  expressly  to 
depend  on  the  will  of  the  grantee,  is  impera- 
tive, and  imposes  a  duty  on  the  grantee,  the 
performance  of  which  may  be  compelled  in 
equity  for  the  benefit  of  the  parties  interested. 
Although  the  fee  of  this  estate  would  be  taken 
from  the  trustees,  by  converting  this  trust  into 
WEND.  14. 


a  power  in  trust,  and  be  vested  in  the  heirs  at 
law;  yet  the  heirs  at  law  hold  subject  to  the 
charge  of  this  power,  and  they  cannot  alien 
until  the  power  be  spent  by  the  death  of  the 
12  nephews  and  nieces.  The  power  of  alien- 
ation, therefore,  is  as  effectually  suspended  by 
considering  this  trust  as  a  power  in  trust,  as  in 
the  case  where  it  might  be  deemed  an  express 
trust. 

It  is  contended  that  the  provisions  of  this 
will  can,  in  part,  be  carried  into  effect,  and 
that  the  courts  are  required  to  do  so:  the  Stat- 
ute, 1  R.  S.,  708,  sec.  2,  declaring  that  "in  the 
construction  of  every  instrument  creating  or 
conveying,  or  authorizing  the  creation  or  con- 
veyance of  any  estate,  or  interest  in  lands,  it 
shall  be  the  duty  of  courts  of  justice  to  carry 
into  effect  the  intent  of  the  parties,  so  far  as 
such  intent  can  be  collected  from  the  whole 
instrument,  and  is  consistent  with  the  rules  of 
law."  This  has  always  been  the  rule  in  rela- 
tion to  the  construction  of  wills.  The  object 
of  this  provision  is  to  place  deeds  *and  [*363 
wills  on  the  same  footing,  and  that  the  same 
rules  of  interpretation  shall  be  applicable  to 
each.  The  intent  of  the  testator,  to  be  col- 
lected from  the  whole  will,  is  to  be  carried  into 
effect  as  far  as  is  consistent  with  the  rules  of 
law.  What  is  that  intent?  It,  unquestionably, 
is,  that  his  whole  estate  should  be  kept  entire, 
and  that  the  rents  and  profits  should  be  en- 
joyed by  the  12  nephews  and  nieces,  and  the 
survivors  of  them,  and  that  no  part  of  his  es- 
tate should  be  aliened  until  after  two  years 
from  the  death  of  these  12  nephews  and  nieces. 
This  is  an  intent  inconsistent  with  the  rules  of 
law  and  cannot,  therefore,  be  carried  into  ef- 
fect. But  it  is  urged  that  so  far  as  this  intent 
is  consistent  with  the  rules  of  law,  it  may  be 
carried  into  effect,  and  that  the  trust  should 
be  considered  good  during  the  continuance  of 
the  lives  of  the  two  of  the  12  nephews  and 
nieces  who  shall  first  die.  There  is  no  warrant 
for  this,  either  in  the  will  or  at  law.  The  Act 
has  contemplated  and  has  authorized  in  three 
instances  a  part  of  the  whole  intent  of  the  tes- 
tator in  locking  up  his  estate  for  a  longer  peri- 
od than  the  law  will  allow,  to  be  carried  into 
effect.  The  first  is  to  be  found  in  the  17th 
section,  where  successive  estates  for  life  are 
limited  to  persons  in  being,  and  a  remainder 
limited  on  more  than  two  successive  estates 
for  life;  all  the  life  estates  subsequent  to  those 
of  the  two  persons  first  entitled  shall  be  void, 
and  upon  the  death  of  those  two,  the  remainder 
shall  vest.  Here,  though  the  intent  may  have 
been  to  limit  the  estate  for  12  or  more  succes- 
sive lives,  the  limitation  for  a  longer  period 
than  the  law  permits,  shall  not,  therefore,  be 
void  in  toto;  but  is  valid  for  the  lives  of  the  two 
first  entitled.  The  other  is  to  be  found  in  the 
19th  section,  where  a  remainder  is  created  upon 
estates  for  lives,  and  more  than  two  persons 
named,  during  whose  lives  the  life  estate  shall 
continue;  the  remainder  shall  take  effect  on 
the  death  of  the  two  persons  first  named,  in 
the  same  manner  as  if  no  other  lives  had  been 
introduced.  In  this  case,  as  in  the  other,  the 
whole  limitation  is  not  declared  void,  but  good 
for  the  lives  of  the  two  first  named.  The  third 
is  to  be  found  in  the  38th  section,  in  regard  to 
the  power  of  directing  accumulation  of  rents 
—that  if  an  accumulation  be  directed  for  a 
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longer  term  than  during  the  minority  of  the 
persons  intended  to  be  benefited  thereby,  it 
364*]  *shall  be  void  as  respects  the  time  be- 
yond such  minority,  and  all  directions  for  an 
accumulation  of  the  rents  and  profits  of  the 
real  estate,  except  as  are  therein  allowed,  shall 
be  void.  So,  also,  in  the  cases  under  the  Thel- 
lusson  Act,  so  called,  of  which  ours  is  sub- 
stantially a  transcript,  of  Griffith  v.  Vere,  9 
Ves.,  127;  and  Langdon  v.  Simpson,  12  Id., 
295,  it  was  held,  that  though  the  intention  ap- 
pears to  attempt  to  make  an  accumulation  for 
more  than  21  years,  the  whole  trust  shall  not, 
therefore,  be  void,  but  it  shall  take  effect  for 
the  period  during  which  the  Legislature  meant 
it  to  be  lawful,  to  direct  an  accumulation.  Such 
decisions  are  warranted  from  the  phraseology 
of  the  Act  itself,  it  declaring  "that  any  accu- 
mulation, otherwise  than  by  the  Act  directed, 
shall  be  null  and  void,  and  that  the  rents  so  di- 
rected to  be  accumulated,  shall,  so  long  as  the 
sauie  shall  be  directed  to  be  accumulated  con- 
trary to  the  provisions  of  the  Act,  shall  go  to 
the  persons  entitled,  had  not  an  accumulation 
been  directed;"  thereby  manifestly  intending, 
as  the  Court  of  Chancery  in  England  have  de- 
cided, that  the  direction  for  accumulation  is 
sanctioned  by  the  Act,  for  the  period  therein 
limited,  and  is  void  for  the  excess  only.  There 
are  in  this  case  no  two  persons  first  entitled; 
there  are  no  two  persons  first  named  with  a 
view  to  successive  estates  for  life;  they  are 
concurrent  life  interests  with  the  benefit  of 
survivorship — a  quasi  estate,  with  a  view  to 
evade  the  statutory  declaration,  inhibiting  the 
suspension  of  the  power  of  alienation,  for  a 
longer  period  than  two  lives  in  being,  which 
cannot  be  recognized.  In  relation  to  the  trust 
in  this  will,  there  is  no  redeeming  power  in 
the  statute  giving  it  vitality  for  even  a  moment 
of  time.  It  was  no  sooner  conceived  than  it 
became  illegal;  it  was  no  sooner  penned  than 
it  became  void.  All  uses  and  trusts,  except  as 
authorized  and  modified  by  the  statute,  are 
abolished.  This  trust  is  not  authorized  by  the 
statute,  neither  by  its  letter  nor  its  spirit;  nor 
is  it  authorized  by  any  modified  common  law 
use  or  trust;  it  is  voidab  initio,  and  cannot  be 
sustained  to  any  extent,  either  at  law  or  equi- 
ty. The  trust  being  void,  it  is  as  though  it 
had  never  existed;  and  the  fee,  instead  of  be- 
ing vested  in  the  trustees,  with  an  ultimate  re- 
mainder over  to  the  grand-nephews  and  nieces 
and  their  children,  by  operation  of  law  is 
3ti5*J  vested  *in  the  heirs  at  law,  and  it  is, 
consequently,  a  fee  unincumbered  of  the  trust. 
As  to  the  annuities:  The  trust  as  to  the  an- 
nuitants, in  my  judgment,  must  be  on  the  same 
footing  as  the  trust  in  behalf  of  the  nephews 
and  nieces.  The  annuitants  are  in  fact  cestuis 
que  trust  to  every  purpose,  except  that  they  are 
not  prohibited  from  selling  their  interest.  They 
receive  a  sum  in  gross  annually,  and  are  al- 
lowed by  the  63d  section  to  assign  the  same, 
and  this  upon  the  basis  that  they  are  deemed 
competent  to  take  care  of  and  manage  to  their 
best  interests  the  sums  given  them;  a  supposi- 
tion which  does  not  legally  exist  in  regard  to 
the  cestuis  que  trust,  for  whom  unlimited  pro- 
vision is  made  in  this  will,  and  who  are,  con- 
sequently, expressly  prohibited  by  the  63d  sec- 
tion, from  disposing  of  their  interests  in  any 
manner;  nevertheless,  these  annuitants  are  un- 
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der  this  will  to  be  deemed  as  cestuis  que  trust. 
The  will  gives  the  legal  estate  to  the  trustees, 
in  trust  to  pay  these  annuitants  out  of  the  rents 
and  profits  the  sums  given  to  them  respective- 
ly, and  what  shall  thereafter  remain  to  be  di- 
vided and  paid  to  the  12  nephews  and  nieces  ; 
and  the  payment  of  these  annuities  are  to  be  en- 
forced in  the  same  manner  as  the  other  trusts. 
They  are  to  continue  during  the  respective 
natural  lives  of  the  annuitants,  or  until  the 
death  of  all  the  children  of  the  testator's  broth- 
ers, Blaze,  Peter  and  Jacob.  An  annuity,  it  is 
true,  does  not  directly  affect  the  alienability  of 
the  land  charged,  unless  the  sum  total  of  the 
annuities  exceed  the  annual  rents  and  profits, 
which  the  land  might  produce  during  the  con- 
tinuance of  the  annuities,  any  more  than  a 
mortgage  or  judgment  thereon.  But  annuities 
should  not  be  chargeable  on  land  for  a  longer 
period  than  two  lives  in  being,  if  the  rule  is  in- 
tended to  be  preserved  inviolate  throughout, 
that  the  power  of  alienation  shall  not  be  sus- 
pended by  any  condition  whatever,  for  a  long- 
er period  than  two  lives,  unless  the  amount  of 
the  annuities  in  relation  to  the  value  of  the  land 
shall  be  fixed  by  law  ;  the  allowance  of  annui- 
ties to  any  amount,  for  any  number  of  lives, 
out  of  the  rents  and  profits  of  land,  would  in 
effect  be  giving  to  the  creators  of  them  a  pow- 
er to  lock  up  the  alienability  of  the  lands  for 
an  indefinite  period,  in  defiance  of  the  law  pro- 
hibiting the  suspension  of  the  power  of  aliena- 
tion. A  mean  of  getting  *around  the  [*366 
statute,  and  of  accomplishing  indirectly  what 
the  law  will  not  permit  to  be  done  directly. 
Suppose  an  estate  At  the  present  day  should 
yield  rents  to  the  amount  of  $20,000,  and  out 
of  those  rents  annuities  should  be  directed  to 
be  paid  to  forty  persons  during  their  lives,  of 
$2,000  each,  and  the  survivors  and  survivor  of 
them,  share  and  share  alike,  making  a  charge 
upon  the  rents  received  of  $80,000  ;  would  not 
such  a  disposition  as  completely  render  the  es- 
tate inalienable  as  though  alienation  had  been 
expressly  prohibited  ?  The  annuitants  would 
receive  only  one  quarter  the  amount  of  their 
annuities,  until  the  rise  of  property  and  the 
consequent  increase  of  rents  would  give  them 
more.  This  is  putting  the  supposition  upon 
the  ground  that  the  property  would  not  prob- 
ably quadruple  in  value  during  the  lives  of  40 
persons,  but  it  may  be  carried  to  any  extent, 
if  the  rule  is  to  be  permitted  to  prevail  at  all. 
These  annuities  are  not  a  charge  on  the  land, 
but  on  the  rents  thereoi  which  shall  come  into 
the  hands  of  the  trustees  in  virtue  of  the  trust 
in  the  will.  If  the  trust  be  declared  void,  then 
the  power  of  the  trustees  over  the  fund  is  gone, 
and  is  as  though  such  a  power  had  never  exist- 
ed; and  by  necessary  consequence,  there  is  no 
fund  out  of  which,  nor  persons  by  whom  the 
annuitants  can  be  paid.  These  annuitants  (19 
in  number,  besides  the  grandchildren  of  the 
testator's  brothers  Blaze,  Peter  and  Jacob)  are 
to  continue  in  the  reception  of  the  annuities 
from  the  time  they  respectively  commence  dur- 
ing their  respective  natural  lives,  or  until  the 
death  of  all  the  children  of  those  brothers.  It 
is  one  systematically  arranged  and  indivisible 
plan,  no  part  of  which  can  be  carried  into  ef- 
fect in  relation  to  the  annuities,  unless  it  also 
be  carried  into  effect  in  relation  to  the  nephews 
and  nieces.  These  very  annuitants,  with  the 
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-exception  of  Rosanna  Bowers,  who  may  be  liv- 
ing at  the  death  of  the  12  nephews  and  nieces, 
are  the  persons  among  whom,  by  the  directions 
in  the  will,  the  whole  estate  is  to  be  ultimately 
divided.  The  trust,  therefore,  as  well  in  behalf 
of  the  annuitants  as  the  nephews  and  nieces, 
being  void  in  its  creation,  cannot  be  sustained 
•for  any  purpose,  and  I  cannot  escape  the  con- 
clusion that  the  trust  is  void  in  toto. 
367*]  *The  testator  has  reared  a  splendid 
•edifice,  the  only  foundation  of  which 'is  this 
trust;  and  however  well  proportioned  and  seem- 
ly the  building  may  appear  to  be,  yet  if  this 
foundation,  the  trust,  is  removed  by  the  strong 
arm  of  the  law,  the  superstructure  and  all  that 
appertains  to  it,  must  fall  to  the  ground.  All 
the  special  devises,  therefore,  in  the  codicil, 
must  utterly  fail.  They  have  been  made  with 
•exclusive  reference  to  the  trust,  and  upon  the 
hypothesis  that  that  was  to  remain  a  sure  and 
immovable  foundation,  without  which  it  is  ap- 
parent that  none  of  those  devises  would  have 
been  made.  No  part  thereof  can  be  sustained 
but  in  violation  of  the  intent  of  the  testator,  as 
•collected  from  the  whole  will.  And  when  we 
are  called  upon  to  carry  the  will  into  effect,  as 
near  to  (cy  pres)  the  intention  of  the  testator  as 
the  law  will  permit,  we  are  compelled  to  the 
-answer  that  the  whole  intent  is  one  and  indi- 
visible, and  no  part  thereof  can  be  carried  into 
-effect,  in  accordance  with  the  manifest  intent 
of  the  testator.  Had  the  question  been  pro- 
pounded to  the  testator,  if  the  trust  in  your 
will  should  be  deemed  an  invalid  illegal  trust, 
.and  your  estate  should  be  decreed  to  descend 
to  your  heirs  at  law,  do  you  will  that  those 
heirs,  for  whom  provision  is  made  in  your 
codicil,  shall  be  entitled  to  the  devises  to  them 
therein  respectively  made,  and  in  addition 
thereto  to  have  their  respective  shares  as  heirs 
at  law  in  the  residue  of  your  estate?  It  cannot 
be  for  a  moment  doubted,  that  he  would  have 
unhesitatingly  answered  in  the  negative  ;  and 
yet  is  the  application  of  the  cy  pres  doctrine 
asked  for  in  this  case,  with  a  view  of  carrying 
the  intention  of  the  testator  into  effect,  as  near 
as  may  be  consistent  with  the  rules  of  law.when 
•the  very  first  effort  in  making  the  application 
is  in  direct  violation  of  his  intent.  I  am  of 
opinion,  therefore,  that  no  part  of  the  codicil 
can  be  sustained,  and  that  none  of  the  devises 
or  bequests  in  the  will  or  codicil  can  be  carried 
into  effect,  except  the  legacies  to  the  Episco- 
pal Seminary  and  to  St.  Philip's  Church.  The 
consideration  whether  the  trust  stands  or  not, 
in  part  or  in  whole,  could  have  had  no  influ- 
ence over  the  will  or  intention  of  the  testator 
in  relation  to  these  legacies.  They  are  separate, 
distinct,  perfect  and  independent  legacies,  in 
.no  manner  connected  with,  dependent  upon, 
3(>8*]or  influenced  by  the  other  *dispositions 
of  the  will.  He  intended  these  legacies  should 
be  paid  at  all  events,  and  they  are,  in  my  judg- 
ment, a  charge  on  his  real  estate.  Although  a 
will  may  be  good  in  part  and  bad  in  part,  the 
part  which  may.be  good  cannot  be  carried  into 
effect,  if  it  works  such  a  distribution  of  the  es- 
tate as  from  the  whole  will  taken  together,  it  is 
apparent  it  never  was  the  intent  or  design  of 
the  testator  that  it  should  effect.  The  adoption 
of  any  other  rule  would  lead  to  the  making  of 
:a  new  will  for  the  testator,  which  neither  this 
aior  any  other  court  has  the  power  to  do.  The 
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decrees  of  the  Chancellor  and  Vice- Chancellor 
should  be  reversed. 

By  Mr.  Senator  Young.  This  is  the  first 
cause,  under  one  branch  of  the  Revised  Stat- 
utes, which  has  been  removed  to  the  court  of 
last  resort;  and  it  being,  in  all  probability,  the 
pioneer  to  many  others,  it  is  of  great  moment 
that  the  principles  it  involves  should  be  ma- 
turely considered.  The  disposition  of  a  large  es- 
tate, amounting, as  is  stated  by  the  Chancellor, 
to  $3,000,000;  the  rents  and  profits  of  this  es- 
tate, already  producing  annually  between 
$80,000  and  $90,000,  and  the  rights  and  inter- 
ests of  a  considerable  number  of  respectable 
individuals,  will  be  more  or  less  affected  by  the 
decision.  But  when  it  is  considered  that,  as  a 
people,  we  are  yet  in  an  infant  state;  that  time 
will  constantly  unfold  and  multiply  new  ele- 
ments of  wealth  ;  that  acquisitions  of  large  es- 
tates by  individual  industry  and  enterprise 
will,  probably,  be  commensurate  with  the  fut- 
ure increase  of  population,  and  the  continual 
development  of  new  resources — the  amount  in 
controversy,  together  with  the  number  and  re- 
spectability of  the  claimants,  is  wholly  merged 
in  more  important  considerations.  The  adjudi- 
cation now  to  be  made  will  throw  its  influence 
into  the  future  for  good  or  for  evil;  it  will  stand 
as  a  land  mark  for  those  who  come  after  us  ; 
and  will  probably  control  the  disposition  of  an 
amount  of  property,  and  the  rights  of  a  num- 
ber of  individuals  beyond  the  reach  of  compu- 
tation or  conjecture. 

The  provisions  contained  in  the  will  of 
George  Loriliard,  which  have  given  rise  to  this 
appeal,  are  sufficiently  detailed  by  the  Vice- 
Chancellor  of  the  First  Circuit,  and  also  by  the 
Chancellor,  in  their  respective  decrees,  and  in 
the  opinions  *appended  to  the  same, re-  [*369 
spectively  ;  and  without  a  recapitulation  of 
those  provisions,  I  shall  content  myself  with  a 
reference  to  these  decrees  and  opinions.  The 
cause  was  fully  argued  before  the  Vice-  Chan- 
cellor, and  again,  on  an  appeal  from  his  decree, 
more  elaborately,  before  the  Chancellor ;  and 
in  this  court  for  ten  successive  days,  by  some 
of  the  most  eminent  counsel  in  this  State,  with 
a  talent,  learning  and  ingenuity  which  have 
been  rarely  equalled.  The  main  question  to  be 
decided  is,  whether  the  trusts  created,  or  at- 
tempted to  be  created,  by  the  testator,  are  valid 
in  the  whole  or  in  part;  or  rather,  whether  the 
decree  of  the  Chancellor,  which  establishes  the 
validity  of  these  trusts  to  a  certain  extent,  is 
correct  and  ought  to  be  sustained.  The  views  of 
the  Chancellor  and  Vice  Chancellor,  on  several 
important  points,  conflict  with  each  other;  no 
two  of  the  revisers  agreed  on  the  argument,  in 
their  expositions  of  those  sections  of  the  stat- 
ute which  are  supposed  to  have  a  material  in- 
fluence upon  the  decision  of  this  cause;  and  of 
the  seven  learned  counsel,  there  was  no  one 
who  did  not  disagree  with  all  the  rest,  both  in 
his  premises  and  conclusions. 

Are  the  difficulties  and  complications  with 
which  this  cause  from  the  beginning  has  been 
shrouded  intrinsic  or  artificial  ?  Do  they  re- 
sult from  a  conflict  between  the  common  law 
and  the  statute  ;  from  the  impossibility  of  de- 
fining the  respective  boundaries  of  each,  of  as- 
certaining where  the  one  terminates  and  the 
other  commences  its  operation  ?  These  are 
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questions  -which  naturally  force  themselves 
upon  the  mind.  In  an  English  court  of  com- 
mon law,  the  will  under  consideration  would 
present  very  little,  if  any  difficulty.  All  its 
provisions  would  receive  a  judicial  sanction. 
In  the  examination  which  I  have  given  to  this 
cause,  I  have  come  to  the  conclusion  that  its 
decision  must  be  wholly  controlled  by  the  Re- 
vised Statutes  ;  that  the  common  law,  in  refer- 
ence to  real  property,  to  its  tenure  and  trans- 
mission, with  all  their  incidents, is  wholly  abol- 
ished. To  elucidate  the  opinion  I  have  formed, 
some  preliminary  observations  respecting  the 
old  law,  the  mischief  and  the  remedy,  will  be 
necessary.  It  is  highly  proper,  in  such  a  cause, 
37O*]  to  advert  to  first  principles.  *The  rules 
of  the  common  law  in  respect  to  real  property 
are  exceedingly  difficult  and  complex.  They  are 
deeply  imbued  with  the  mystified  ignorance  of 
the  scholastic  ages.  The  doctrines  of  uses  and 
trusts,  of  remainders  and  executory  devises, 
are  beyond  the  comprehension  of  any  mind 
which  has  not  been  long  drilled  and  disciplined 
in  the  school  of  legal  science.  Indeed,  many 
of  these  doctrines  have  been  elaborated  to  such 
a  degree  of  metaphysical  refinement,  that  they 
sometimes  elude  the  grasp  of  the  most  profound 
and  discriminating  lawyer.  "These  rules," 
say  the  revisers  in  their  notes,  "  are  in  a  great 
measure  arbitrary  and  technical,  and,  in  the 
language  of  Blackstone,  it  were  endless  to  at- 
tempt to  enter  into  the  particular  subtleties  and 
refinements  into  which,  in  the  course  of  cent- 
uries, they  have  been  spun  out  and  subdivided. 
So  great,  indeed  (add  the  revisers),  is  the  mul- 
titude of  rules  on  this  subject,  and  so  nice  and 
difficult  of  apprehension  the  distinctions  on 
which  they  rest,  that  to  draw  a  will  or  family 
settlement,  containing  future  limitations,  is 
justly  esteemed  in  England  one  of  the  most  ar- 
duous and  responsible  duties  which  the  most 
learned  in  the  profession  can  be  called  to  per- 
form. No  man  in  that  country  can  be  a  good 
conveyancer,  who  is  not  also  a  profound  law- 
yer. Hence  have  arisen  the  evils  of  which  the 
nation  is  now  complaining,  and  which  their 
wisest  statesmen  are  seeking  to  redress ;  the 
complexity  of  their  titles,  the  great  hazard  and 
expense  of  alienation,  and  the  frequent  and 
ruinous  litigation  in  which  estates  are  in- 
volved." In  several  of  their  notes,  the  revisers 
have  strongly  depicted  the  metaphysical  laby- 
rinth and  absurdities  of  the  old  system. 

The  rules  of  the  common  law  also  authorize 
the  exclusion  of  real  property  from  alienation, 
for  a  much  longer  period  than  is  consistent 
with  the  interests  of  society.  The  absolute 
ownership  in  property,  of  him  who  uses  or  pos- 
sesses it,  is  indispensable  to  secure  the  greatest 
degree  of  care  in  its  preservation  and  improve- 
ment. If,  for  instance,  all  the  real  property 
in  this  State  was  in  the  occupancy  of  individ- 
uals who  were  merely  to  collect  and  enjoy  the 
rents  and  profits  for  12  lives  in  being,  and  then 
to  surrender  it  to  others,  such  an  arrangement 
would  impede  the  accumulation  of  wealth,  ob- 
371*]  struct  *the  current  of  improvement, 
and  blight  the  public  prosperity.  Modern  sci- 
ence has  clearly  developed  the  important  and 
fundamental  truth,  that  the  welfare  and  happi- 
ness of  states  and  nations  is  materially  depend- 
ent on  the  increase  and  proper  distribution  of 
wealth.  Every  rule  or  law,  therefore,  which 
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impedes  or  discourages  the  acquisition  or  alien- 
ation of  property,  is  a  substraction  from  the 
elements  of  public  prosperity.  The  desire  to- 
accumulate,  which  is  both  the  cause  and  the 
effect  of  civilization,  should  be  unfettered, and 
permitted  to  exercise  its  influence  freely  upon 
all  ;  for  it  is  only  when  the  incentives  to  amass 
by  industry  and  frugality  are  equally  operative- 
upon  all,  that  the  greatest  and  most  beneficial 
results  will  be  attained.  If  a  portion  of  those 
who  are  to  occupy  the  theater  of  life  50  or  100 
years  hence,  were  to  be  born  and  educated  with 
the  knowledge  that,  on  attaining  the  age  of  21, 
they  were  to  come  into  possession  of  great 
wealth,  that  they  were  freed  from  the  necessity 
of  labor  and  industry,  that  they  were  a  privil- 
eged class,  nati comumerefrvges, and  exempted 
from  the  ordinary  wants  and  contingencies  of 
human  life — what  more  effectual  means  could 
be  adopted  to  paralyze  their  industry  and  poison 
their  morals  ;  and  the  contagious  example  of 
idleness,  extravagance  and  dissipation  upon 
the  rest  of  the  community  would  tend  to  the 
most  pernicious  consequences.  To  appreciate 
the  result  of  such  a  state  of  things,  we  have 
only  to  turn  our  eyes  to  the  land  of  the  com- 
mon law,  where  property,  power  and  pride  are 
transmissible  to  the  eldest  born,  from  genera- 
tion to  generation,  and  where  those  who  are 
thus  shielded  from  the  common  wants  and  ne- 
cessities of  mankind  are  also  exempt  from  t hose- 
virtues  and  sympathies  which  are  the  ordinary 
concomitants  of  man's  nature.  Haiid  ignora 
mali,  miseris  succurrere  disco. 

The  progress  of  knowledge  and  civilization 
is,  however,  greatly  in  advance  of  the  institu- 
tions of  that  country;  and  it  is  perhaps  safe  to- 
predict  that  ten  years  more  will  see  the  feudal 
tenures  entirely  abolished.  The  ruggedness  of 
their  ancient  features  has  been  from  time  to- 
time  relaxed;  but  it  has  always  been  a  striking 
characteristic  of  the  common  law  that,  incum- 
bered  with  its  ponderous  train  of  complicated 
machinery,  *it  has  constantly  lagged  [*37S£ 
behind  the  intelligence  of  each  successive  age. 
Every  branch  of  the  common  law  (and  there 
are  many)  which  has  been  molded  to  the  form 
and  structure  of  the  British  Government,  is  at 
war  with  the  simplicity  of  our  republican  in- 
stitutions. The  aggregation  of  wealth  in  the 
hands  of  an  aristocracy,  its  exclusion  from 
alienation  in  perpetuity  or  for  long  periods  of 
years,  by  remainders,  trusts,  uses  and  powers, 
to  gratify  the  vanity  of  the  possessor  and  the 
pride  of  the  recipient,  are  regulations  diamet- 
rically opposed  to  those  principles  of  equality 
upon  which  our  government  is  founded.  At 
common  law,  when  a  man  dies  intestate,  hi» 
real  property  descends  to  his  eldest  son  in  en- 
tire exclusion  of  all  his  other  children.  The 
male  who  happens  first  to  come  into  existence, 
without  any  reference  to  his  personal  merit, 
may  thus  be  thrown  into  the  possession  of  im- 
mense wealth,  whilst  all  his  brothers  and  sis- 
ters are  reduced  to  beggary.  This  is  the  un- 
feeling and  barbarous  rule  of-  the  feudal  ages 
—a  rule  which  has  been  adopted  by  the  com- 
mon law,  but  against  which  the  humanity  and 
civilization  of  modern  times  is  carrying  on  a 
vigorous  warfare.  Many  years  ago  a  device 
was  adopted  to  bar  an  entailment  by  fine  and 
recovery;  and  estates  might  be  thus  partially 
unfettered,  and  subjected  to  alienation  by  deed 
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or  devise.  When  the  iron  chain  of  the  law  was 
thus  broken,  a  testator  might  by  will  divide 
his  property  among  his  children  or  relations, 
in  pursuance  of  the  natural  sympathies  of  the 
human  heart;  and  the  most  enlightened  and 
hnmane  judges  of  England,  instinctively  im- 
pelled by  the  laws  of  nature,  have  struggled  to 
elude  the  heartless  disposition  of  the  common 
law,  by  resorting  to  a  most  liberal  interpreta- 
tion of  wills;  by  implying  meaning  and  some- 
times words,  and  by  giving  to  words  employed 
in  these  instruments  a  much  more  extensive 
and  efficacious  import  than  they  gave  to  the 
same  words  when  used  in  deeds.  They  have 
gone  even  beyond  this.  In  furtherance  of  the 
dictates  of  humanity,  they  have  resorted  to 
what  is  called  the  doctrine  of  cypres,  by  which, 
in  certain  cases,  if  they  could  not  give  entire 
effect  to  the  intention  of  the  testator,  they  ap- 
proximated as  near  or  (more  literally)  so  near 
to  that  point  as  the  strong  barriers  of  the  law 
would  permit.  Under  the  common  law,  the 
373*]  *lands  of  an  intestate  who  leaves  no 
lineal  or  collateral  relations,  escheats  to  the 
King,  although  the  father  or  mother  of  the  in- 
testate, or  both,  may  be  living;  and  the  reason 
assigned  for  this  outrage  upon  nature  affords 
a  characteristic  example  of  scholastic  logic. 
Reduced  to  a  syllogism,  it  is  literally  as  fol- 
lows: "Lands  must  ascend  in  order  to  pass 
from  a  child  to  a  parent.  Now,  no  heavy  body 
can  go  upwards.  And  lands,  being  heavy, 
cannot,  therefore,  ascend."  This  is  a  fair  spec- 
imen of  ancient  ratiocination.  It  regards  the 
estate,  insteads  of  the  right  to  its  possession, 
and  substitutes  the  laws  of  gravitation  for  filial 
affection  and  the  ties  of  blood.  The  Revised 
Statutes,  when  carefully  examined,  will  be 
found  to  have  remedied  these  mischiefs,  and 
to  have  provided  every  requisite  rule  and  reg- 
ulation with  respect  to  the  acquisition,  the 
enjoyment  and  the  transmission  of  property, 
real  and  personal;  and  to  simplify  this  impor- 
tant subject,  so  that  it  might  be  understood  by 
the  community,  every  common  law  rule  and 
regulation  is  abrogated.  Part  2,  ch.  1,  tit.  1, 
sec.  3,  Vol.  I.,  p.  718,  establishes  an  allodial 
tenure,  which  is  wholly  unknown  to  the  com- 
mon law:  "and  all  feudal  tenures,  of  every 
description,  with  all  their  incidents,  are  abol- 
ished." The  language  of  this  section  is  too 
clear  and  explicit  to  admit  of  doubt.  It  creates 
a  new  tenure,  which  invests  the  owner  of  real 
property  with  the  primordial  right;  it  bestows 
upon  him  that  unqualified  ownership  which 
was  bestowed  upon  Adam;  it  establishes  the 
most  simple  and  the  most  natural  rule;  and  it 
sweeps  away  the  whole  catalogue  of  feudal 
tenures,  with  all  the  incidents  that  have  been 
engrafted  upon  them  by  the  common  law;  not 
only  rents  and  services,  but  remainders,  trusts, 
uses  and  powers.  If  there  can  be  any  cfoubt 
whether  the  words  "with  all  their  incidents," 
which  are  used  in  this  section,  were  intended 
to  embrace  trusts,  uses  and  powers,  that  doubt 
is  wholly  removed  by  subsequent  sections.  In 
section  45,  p.  727,  it  is  provided  that  "uses 
and  trusts,  except  as  authorized  and  modified 
in  this  article,  are  abolished."  All  the  uses 
and  trusts  of  the  common  law  are  thus  abro- 
gated; and  none  whatever  can  be  tolerated  in 
this  State,  except  those  which  are  specially  au- 
thorized, defined  and  modified  by  the  statute. 
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The  language  *of  the  statute  in  relation  [*374 
to  powers  is  equally  explicit.  Section  73,  p. 
732,  is  as  follows:  "Powers,  as  they  now  exist 
by  law,  are  abolished:  and  from  the  time  this 
chapter  shall  be  in  force,  the  creation,  con- 
struction and  execution  of  powers  shall  be  gov- 
erned by  the  provisions  of  this  article."  The 
language  of  these  several  sections  tends  to  one 
simply  object — the  entire  abrogation,  the  utter 
repealof  all  common  law  tenures,  with  all  their 
complicated  incidents  and  appurtenances;  and 
the  substitution  in  their  stead  of  a  new  tenure, 
and  new  trusts,  uses  and  powers  adapted  to 
the  simplicity  of  our  institutions.  The  Con- 
stitution of  this  State  authorizes  the  abrogation 
of  the  common  law;  and  unless  this  ancient, 
complicated  and  barbarous  system  exercises  a 
power  and  a  thraldom  over  us,  superior  to  the 
Constitution  and  laws,  it  is  entirely  abrogated 
in  relation  to  the  tenure,  the  acquisition,  the 
enjoyment  and  the  transmission  of  property, 
both  real  and  personal.  It  is  a  matter  of  cu- 
rious history  to  trace  the  successive  inroads 
upon  the  common  law,  which  have  been  made 
during  the  last  half-century,  by  more  than  fifty 
prominent  Acts  of  the  Legislature.  Shortly 
after  the  Revolution,  primogeniture  and  en- 
tailments  were  abolished,  and  rules  of  descent 
were  established,  imperfect,  however,  com- 
pared to  the  regulations  of  the  existing  laws. 
Uses,  trusts,  tenancies,  dower,  and  other 
branches  of  the  law  relating  to  real  property, 
underwent  various  and  repeated  modifications. 
Legislation  acquired  confidence  by  practice, 
and  wisdom  by  experience.  At  the  time  of  the 
revision,  the  monarchical  machinery  of  landed 
tenures  had  been  much  simplified;  and  every 
one  will  recollect  that  it  was  the  boast  of  that 
period  that  our  whole  code  of  laws  was  to  be 
remodeled,  divided  and  concentrated  into  ap- 
propriate titles  and  subdivisions,  and  rendered 
so  plain  and  simple  that  every  citizen  who 
would  read  might  understand  his  rights  and 
duties.  But  if  we  are  not  yet  emancipated;  if 
we  are  still  afloat  on  the  fathomless  abyss  of 
metaphysical  subleties;  if  we  must  steer  our 
devious  track  among  springing  and  secondary 
uses,  resulting  trusts,  executory  devises  and 
cross-remainders;  if  the  statute  is  subordinate 
only,  and  must  be  subjected  to  the  ordeal,  to 
the  red  hot  ploughshares  of  the  common  law, 
we  are  then  in  a  situation  infinitely  worse  than 
before  *the  revision.  For  if  the  stat-  [*375 
ute  is  to  be  construed  as  in  any  way  subordi- 
nate to  the  old  system,  there  will  then  be  a 
double  conflict  of  technicalities,  the  statute 
warring  against  the  common  law,  and  the  com- 
mon law  against  the  statute;  "confusion  will 
be  worse  confounded,"  and  every  cause  involv- 
ing principles  like  the  present  will  be  an  in- 
soluble enigma. 

One  of  the  Roman  tyrants  has  excited  the 
detestation  of  mankind,  for  having  caused  the 
laws  to  be  written  in  such  small  characters, 
and  placed  so  high  upon  pillars  that  they  were 
not  legible;  nor  is  a  milder  censure  due  to  the  re- 
visers and  the  Legislature  if  they  have  subjected 
us  to  the  double  complication  of  statutory  and 
common  law  regulations;  for  there  is  no  differ- 
ence in  principle,  whether  laws  are  incapable 
of  being  read,  or,  when  read,  of  being  under- 
stood by  the  mass  of  mankind,  for  whose  ben- 
efit laws  should  be  enacted.  But  this  is  not 
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the  case.  One  of  the  leading  objects  of  the  re- 
vision was  to  disenthral  the  community  from 
the  common  law,  in  relation  to  every  rule  re- 
specting the  tenure  and  transmission  of  prop- 
erty. These  rules  favored  trusts  and  uses, 
which  were  incompatible  with  our  institutions. 
They  authorized  testamentary  accumulations 
of  property,  without  any  other  obvious  design 
than  to  gratify  human  vanity;  they  sanc^oned 
trusts  for  long  periods  of  years,  so  that  the 
rich  man  could  throw  over  posterity  the  dark 
shadow  of  his  accumulated  wealth.  They  per- 
mitted any  amount  of  the  great  capital  of  the 
community  (which  is  composed  of  the  aggre- 
gate wealth  of  all)  to  be  diverted  from  the 
business  purposes  of  life — to  be  dragged  from 
the  prolific  stream  of  alienation,  and  lashed  to 
sterile  rocks  upon  the  shore.  These  were  the 
evils  of  the  old  system,  which  it  was  the  ob- 
ject of  the  Legislature  to  remedy;  and  if  the 
obvious  intent  of  the  statute  is  not  perverted, 
the  remedy  will  be  found  to  be  complete.  To 
understand  the  statute,  it  is  only  necessary  to 
know  the  meaning  of  the  words  which  are 
used;  and  definitions  are  often  given  in  the 
statute.  All  uses  and  trusts,  of  every  descrip- 
tion, which  might  have  been  created  previous 
to  the  revision,  are  wholly  abolished.  See 
sees.  45-49.  The  language  of  these  sections 
is  so  strong  against  the  creation  of  any  trusts 
whatever,  that  the  Legislature  deemed  it  nec- 
376*]  essary  to  introduce  a  qualification  *into 
the  50th  section,  which  provides  that  "the  pre- 
ceding sections  shall  not  be  construed  to  pre- 
vent or  affect  the  creation  of  such  express 
trusts  as  are  hereafter  authorized  and  defined." 
No  trust,  therefore,  of  any  description,  can  be 
created  for  any  purpose  whatever,  except  such 
as  are  expressly  "authorized,"  and  not  only 
authorized,  but  "defined"  by  subsequent  parts 
of  the  statute.  The  only  authority  to  create 
express  trusts  is  found  in  the  55th  section. 
The  section  defines  the  only  purposes  for  which 
any  trust  can  be  created.  It  is  as  follows: 
"Express  trusts  may  be  created,  for  any  or 
either  of  the  following  purposes:  1.  To  sell 
lands  for  the  benefit  of  creditors;  2.  To  sell, 
mortgage  or  lease  lands,  for  the  benefit  of  lega- 
tees, or  for  the  purpose  of  satisfying  any  charge 
thereon;  3.  To  receive  the  rents  and  profits  of 
lauds,  and  apply  them  to  the  education  and 
support,  or  either,  of  any  person,  during  the 
life  of  such  person,  or  for  any  shorter  term, 
subject  to  the  rules  prescribed  in  the  first  ar- 
ticle of  this  title;  4.  To  receive  the  rents  and 
profits  of  lands,  and  to  accumulate  the  same, 
for  the  purposes  and  within  the  limits  pre- 
scribed in  the  first  article  of  this  title."  It  will 
be  perceived  on  examination,  that  the  four 
purposes  specified  in  this  section,  and  to  sub- 
serve which  alone,  trusts  can  be  created,  are 
purposes  of  utility,  and  not  of  pride  or  vanity; 
and  if  it  were  necessary  to  defend  the  Legisla- 
ture from  the  charge  of  having  authorized  or 
permitted  any  portion  of  the  capital  of  the 
•community  to  be  abstracted  from  circulation, 
in  order  to  sustain  idle  or  ostentatious  trusts, 
or  any  trusts  which  are  not  required  by  the 
wants  of  mankind,  the  materials  for  such  de- 
fense are  amply  afforded  by  the  Revised  Stat- 
utes. The  interests  of  society  are  best  pro- 
moted when  all  property,  both  real  and  per- 
sonal, is  wholly  unfettered  and  freely  trans- 


missible  from  man  to  man;  nor  should  any 
departure  from  this  principle  be  tolerated,  ex- 
cept where  individual  benefit  is  paramount  to 
the  public  injury.  This  is  the  spirit  of  the  Re- 
vised Statutes.  The  utility  of  the  first  class  of 
trusts,  "for  the  benefit  of  creditors."  is  suffi- 
ciently obvious.  The  object  of  the  second,  to 
sell,  mortgage  or  lease  lands,  in  order  to  pay 
legacies  or  debts,  is  equally  apparent  and  use- 
ful. Under  this  class,  some  of  the  trust  pow- 
ers authorized  by  the  statute  can  be  exercised. 
The  *third  and  fourth  classes  of  trusts, [*37  7 
as  defined  and  illustrated  by  other  parts  of  the 
statute,  are  as  simple  and  salutary  as  the  first 
and  second.  The  fourth  authorizes  a  trust  to 
receive  and  accumulate  the  rents  and  profits 
of  lands  for  an  infant  during  the  period  of  mi- 
nority, and  no  longer.  The  third  purpose  for 
which  trusts  are  authorized,  is  the  only  one 
under  which  the  trusts  in  the  will  of  the"  testa- 
tor c»n  be  sustained,  if,  indeed,  they  are  in  any 
respect  sustainable;  and  it  is,  therefore,  impor- 
tant to  bestow  upon  the  third  purpose,  to  effect 
which  trusts  are  permitted,  a  more  careful  ex- 
amination. 

The  power  given  by  the  Revised  Statutes  to 
accomplish  the  third  purpose,  is,  to  appoint 
trustees  "to  receive  the  rents  and  profits  of 
lands, and  apply  them  to  the  education  and  sup- 
port, or  either,  of  any  person,  during  the  life 
of  such  person,  or  for  any  shorter  term,  sub- 
ject to  the  rules  prescribed  in  the  first  article 
of  this  title,"  This  is  the  language  of  the  Re- 
vised Statutes.  But  after  they  were  printed, 
and  their  several  provisions  more  minutely  and 
carefully  examined,  it  was  perceived  that  this 
clause  would  authorize  rents  and  profits  to  be 
applied  for  the  education  of  a  person,  during 
the  life  of  such  person;  and  as  education  is 
usually  bestowed  only  during  the  period  of  mi- 
nority, and  as  infants  were  amply  provided  for 
in  other  parts  of  the  statute,  an  amendment  was 
made  by  which  the  words  "education  and  sup- 
port, or  either,"  were  stricken  out,  and  the 
word  "use"  substituted  in  their  stead.  But 
what  cause  induced  the  Legislature  to  author- 
ize the  creation  of  the  third  class  of  trusts? 
What  necessities  could  it  subserve?  What  class 
of  individuals  need  the  aid  of  trustees  to  deal 
out  to  them,  from  time  to  time,  for  their  sup- 
port for  life  or  a  shorter  term,  or,  in  other 
words,  to  apply  to  their  use  the  rents  and  prof- 
its of  land?  The  greatest  part  of  mankind 
would  feel  themselves  degraded  by  being  placed 
in  such  a  situation;  by  being  excluded  from  all 
control  over  property,  the  rents  and  profits  of 
which  were  dealt  out  to  them  by  others  for 
their  support,  and  by  being  inhibited  also  from 
assigning  or  in  any  manner  disposing  of  their 
interest  in  such  rents  and  profits.  It  is  apparent, 
then,  that  it  was  not  intended  by  the  Legisla- 
ture '  that  trusts  of  this  description  should  be 
created  to  subserve  *the  ordinary  wants  [*378 
of  the  community.  But  there  is  a  description 
of  individuals,  for  whose  wants  and  comfort 
such  a  trust  is  required.  The  revisers  submitted 
this  consideration  to  the  Legislature,  as  the  rea- 
son for  authorizing  this  class  of  trusts.  They 
remark,  in  reference  to  trusts  in  general:  "As 
the  creation  of  trusts,"  say  they,  "is  always  in 
a  greater  or  less  degree  the  source  of  incon- 
venience and  expense,  by  embarrassing  the  ti- 
tle, arid  requiring  the  frequent  aid  of  a  court 
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of  equity,  it  is  desirable  that  express  trusts 
should  be  limited  as  far  as  possible,  and  the 
purposes  for  which  they  may  be  created  strict- 
ly defined."  In  reference  to  the  third  class  of 
trusts,  they  say,  "where  the  trust  is  to  receive 
the  rents  and  profits  of  lands,  and  to  apply 
them  to  the  education  of  a  minor,  the  separate 
use  of  a  married  woman.or  the  support  of  a  luna- 
,tic  or  spendthrift  (the  general  object  s  of  trusts  of 
this  description),  the  utility  of  vesting  the  title 
and  possession  in  the  trustees  is  sufficiently  ap- 
parent." Persons  of  imbecile  minds,  females 
who  have  married  unfortunately,  dissipated 
sous,  the  aged  and  infirm — in  short,  all  that 
class  of  individuals  who,  from  mental  debility 
or  any  other  cause,  are  rendered  incompetent 
to  hold  and  manage  property  for  themselves, 
compose  the  description  of  persons  for  whose 
benefit  alone  this  species  of  trust  was  author- 
ized. Independent  of  the  suggestions  of  the 
revisers,  the  conclusion  resulting  from  the  pro- 
visions of  the  statute  is  irresistible,  that  the 
authorization  of  this  trust  was  clearly  and  spe- 
cially intended  for  the  aid  of  the  description 
of  individuals  above  mentioned,  and  for  no  oth- 
er purpose  whatever.  By  section  60,  the  whole 
estate,  legal  and  equitable,  is  vested  in  the 
trustee.  By  section  65,  every  sale,  conveyance, 
or  other  act  of  the  trustee,  in  contravention  of 
the  trust,  is  declared  to  be  absolutely  void.  By 
section  63,  it  is  provided  that  "No  person  bene- 
ficially interested  in  a  trust  for  the  receipts  of 
the  rents  and  profits  of  lands,  can  assign  or  in 
any  manner  dispose  of  such  interest."  Thus 
the  whole  estate,  legal  and  equitable,  is  placed 
beyond  the  control  of  the  beneficiary,  and 
vested  indefeasibly  in  the  trustee;  and  the  bene- 
ficiary, who  alone  is  interested  in  the  rents  and 
profits,  is  inhibited  from  assigning  or  in  any 
manner  disposing  of  "such  interest."  No  oth- 
er instance  can  be  found  within  the  multifa- 
379*]  rious  *provisions  of  our  laws,  in  which 
any  person  or  persons  are  forbidden  to  sell, 
assign  or  dispose  of  any  right,  title  or  thing,  in 
which  such  person  or  persons  alone  have  an  in- 
terest. If  a  law  of  this  description,  which  was 
general  in  its  operation,  should  be  enacted, 
such  law  would  at  once  receive  the  indignant 
reprobation  of  the  whole  community.  No  rea- 
son or  apology  could  be  assigned  for  such  a 
gross  and  injurious  interference  with  the  voli- 
tions of  mankind.  Unless,  then,  the  third  class 
of  trusts  was  specially  authoVized  for  the  exclu- 
sive benefit  of  those  alone  who,  from  mental  in- 
capacity, from  the  legal  duress  of  coverture, 
or  some  other  cause,  were  unsafe  depositaries 
of  property,  the  sections  above  cited  are  deeply 
fraught  with  a  more  despotic  and  arbitrary 
principle  than  has  been  adopted  by  any  civil- 
ized government  within  the  last  century.  On 
this  point  the  opinion  of  the  Vice- Chancellor 
and  Chancellor  are  the  same;  nor  can  any  in- 
telligent individual  carefully  read  the  provis- 
ions of  the  statute  without  giving  to  them  a 
similar  exposition.  The  Vice- Chancellor  says: 
"The  great  object  of  the  statute,  in  allowing 
the  creation  of  express  trusts  for  the  above  pur- 
poses, undoubtedly,  is,  to  enable  persons  to 
make  provision  by  deed  or  devise,  for  the  in- 
firm and  helpless,  or  those  laboring  under  some 
disability,  or  who  may  be  unfit  to  be  trusted 
with  the  management  of  property.  Hence  the 
propriety  of  vesting  the  trustee  in  such  cases 
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with  the  legal  estate,  and  declaring  that  the 
cestuique  trust  shall  take  no  estate  or  interest  in 
the  lands,  but  only  a  beneficial  interest  in  the 
performance  of  the  trust,  which  may  be  en- 
forced in  equity.  Trusts  of  this  character  be- 
ing morever  intended  as  the  means  of  affording 
continual  support,  either  during  life  or  for  a 
shorter  period,  and  often  to  the  most  improvi- 
dent, it  was  deemed  proper  to  guard  them 
against  being  diverted  from  that  object.  This 
is  done  by  declaring,  in  the  first  place,  that  the 
interest  of  the  cestui  que  trust  in  accruing  rents 
and  profits  shall  be  unassignable  by  him,  though 
his  right  and  interest  in  a  trust  for  the  payment 
of  a  gross  sum  may  be  assigned;  sec.  63;  and 
secondly,  avoiding  every  sale,  conveyance,  or 
other  act  of  the  trustee,  done  in  contravention 
of  the  trust,  with  notice.  Sees.  64,  65."  The 
Chancellor,  also,  is  equally  strong  in  his  views 
respecting  the  object  of  the  law.  "The  object," 
*says  he,  "of  the  3d  subdivision  of  the  [*38O 
55th  section  of  the  title  before  referred  to, 
when  taken  in  connection  with  the  63d  section, 
was  to  enable  the  owner  of  property  to  create 
a  trust  therein,  for  the  benefit  of  an  unfort- 
unate or  improvident  child  or  relative,for  his 
support  and  maintenance  for  life,  or  for  any 
shorter  period."  To  authorize  an  unfailing 
support  to  be  applied  for  life,  or  for  a  shorter 
period,  through  the  intervention  of  trustees,  to 
the  necessities  of  the  unfortunate  and  the  im- 
becile, is  an  object  worthy  of  the  Legislature. 
The  duty  of  trustees  under  this  department  of 
the  statute  is  fiducial  in  its  nature  and,  indeed, 
of  the  most  confidential  character;  it  is  to  ap- 
ply rents  and  profits  to  the  support,  to  the  ne- 
cessities or  to  the  use  of  the  incapacitated;  it  is 
to  be  the  ministering  angels  of  the  unfortunate. 
It  may  often  happen  that  a  testator  who  has  a 
dissipated  son  may  confide  to  trustees  the  pa- 
ternal office  of  reclaiming  him,  may  authorize 
them,  in  their  discretion,  to  apply  more  or  less 
to  his  use,  as  he  shall  exhibit  symptoms  of  ref- 
ormation or  relapse.  It  is  the  duty  of  courts 
of  justice  to  give  their  aid  in  effectuating  the 
benevolent  object  of  the  Legislature;  but  it  is 
also  a  duty  not  less  imperative,  to  guard  most 
strongly  against  its  perversion.  The  whole  es- 
tate, legal  and  equitable,  is  vested  in  the  trust- 
ees. They  are,  consequently,  to  superintend 
and  manage  it,  to  collect  its  rents  and  profits, 
and  from  time  to  time  for  the  life  of  the  bene- 
ficiary, or  for  a  shorter  period,  apply  them  to 
his  support  or  use.  He  is  the  mere  passive  re- 
cipient of  the  rents  and  profits,  and  is  even  de- 
prived of  the  power  of  assigning,  or  in  any 
way  devesting  himself  of  the  right  to  receive 
them.  No  part  of  the  estate  vests  in  him;  and 
the  statute  has  merely  authorized  him  to  file  a 
bill  in  chancery  against  the  trustee  for  the  per- 
formance of  the  trust.  The  legal  character  of 
the  trustee  is  wholly  separate  and  distinct  from 
that  of  the  beneficiary.  They  are  each  incom- 
patible with  the  other,  and  both  cannot  by  pos- 
sibility, under  the  statute,  be  united  in  the 
same  person.  To  constitute  an  individual  a 
fiducial  agent  or  trustee  for  himself,  to  vest  in 
him  as  trustee  the  legal  and  equitable  estate  in 
lands,  with  the  confidential  office  of  managing 
the  estate,  collecting  the  rents  and  profits  and 
applying  them  to  his  own  support  or  use  for 
life,  or  for  a  shorter  period;  to*declare  [*381 
that  in  his  character  as  beneficiary,  no  part  of 
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the  estate  in  the  lands  vests  in  him,  because  he 
is  deemed  mentally  incompetent  to  manage 
property;  to  pronounce  that  he  shall  not  assign 
or  in  any  way  devest  himself  of  the  right  to  re- 
ceive the  rents  and  profits  from  himself  as 
trustee,  because  he  is  adjudged  to  be  improvi- 
dent or  imbecile;  and  to  authorize  him  as  bene- 
ficiary to  file  a  bill  against  himself  as  trustee  to 
enforce  performance  of  the  trust — are  an  ag- 
gregation of  conflicting  absurdities,  which  are 
neither  authorized  nor  can  be  sanctioned  by  the 
Revised  Statutes.  The  only  object  of  the  stat- 
ute, as  has  been  shown,  was  to  authorize  this 
trust  for  the  benefit  of  those  who  were  destitute 
of  the  will,  the  discretion  or  the  power  to  man- 
age property  for  themselves.  The  statute  does 
not  require  of  him  who  by  deed  or  will  creates 
this  trust,  to  specify  the  incapacity  of  the  bene- 
ficiaries for  whom  the  trust  is  created.  It  is 
enough  that  the  instrument  is  silent  on  this 
subject;  for  the  presumption  of  law  would  then 
be,  that  the  persons  named  as  beneficiaries 
were  of  that  description.  But  where  the  in- 
strument creating  the  trust  distinctly  repels 
this  presumption;  where  the  testator,  for  in- 
stance, clearly  shows  that  the  beneficiaries  are 
perfectly  competent  to  have  the  charge  and 
management  of  property  by  creating  them 
trustees;  or  where,  from  the  enormously  large 
and  accumulating  income  which  is  bestowed 
on  the  beneficiaries,  it  is  clearly  manifest  that 
it  could  not  be  designed  merely  for  the  support 
of  that  description  of  individuals  for  whose 
benefit  alone  the  trust  was  authorized;  in  such 
cases,  to  give  effect  to  the  trust  would  be  to 
pervert  and  prostrate  the  statute. 

If  these  principles  are  applied  to  the  will  in 
question,  it  will  be  perceived  that  the  trusts  at- 
tempted to  be  created  by  the  testator  are  whol- 
ly invalid.  He  appoints  his  twelve  nephews 
and  nieces  trustees,  together  with  Jacob  Loril- 
lard;  and  afterwards  constitutes  the  same  12 
nephews  and  nieces  the  beneficiaries  of  the 
trust.  This  junction  in  the  same  individuals 
of  the  character  of  trustee  and  beneficiary  is 
wholly  incompatible  with  the  provisions  of  the 
statute.  Beside  this,  the  testator,  in  direct  con- 
travention of  the  statute,  authorizes  the  bene- 
ficiaries to  assign  and  sell  their  right  to  the 
rents  and  profits,  provided  a  majority  of  them, 
382*]  not  to  be  less  than  three,  *shall  give 
their  written  consent  to  such  assignment  or 
sale.  These  facts  speak  a  language  which  can- 
not be  misunderstood.  They  are  tantamount 
to  a  declaration  in  the  will,  that  the  trusts 
which  the  testator  designs  to  create,  are  not 
such  as  the  laws  of  this  State  authorize.  The 
trustees  in  the  will  are  directed  to  "pay  over" 
the  rents  and  profits  to  themselves  (excepting 
Jacob  Lorillard);  whilst  the  trust  authorized 
by  the  statute  is,  "to  apply  to  the  use."  The 
difference  is  important  and  material.  "To  ap- 
ply to  the  use"  in  the  meaning  of  the  statute, 
is  to  deal  out  with  circumspection;  and  this 
circumspection,  either  original  or  delegated, 
will  always  be  manifest  in  every  genuine  and 
valid  trust  under  the  3d  subdivision  of  the  55th 
section.  For  it  is  hardly  possible  to  conceive  a 
case  in  which  the  benefactor,  who  was  about 
to  create  a  trust  for  life  or  for  a  shorter  period 
for  the  support  of  those  who  were  incompetent 
or  unable  to  hold  and  manage  property,  would 
not  particularly  specify  in  the  instrument  the 
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times  and  manner  of  the  application  of  his 
bounty,  or  specially  confide  this  office  to  the 
judgment  and  discretion  of  the  trustee.  The 
testator,  after  the  payment  of  legacies  and  an- 
nuities, gives  the  whole  income  of  bis  estate, 
which  now  amounts  to  between  $80,000  and 
$90,000  annually,  to  his  12  nephews  and  nieces, 
and  he  directs  that  this  income  shall  be  divided 
between  them  "during  their  natural  lives,  and 
to  the  survivors  and  survivor  of  them,  equally 
to  be  divided  between  them,  or  such  of  them 
as  shall  from  time  to  time  be  living,  share  and 
share  alike  "  By  this  provision,  as  the  number 
is  diminished  by  death,  the  survivors  take  the 
whole  income.  The  estate  is  mostly  in  the  City 
of  N.  Y.,  and  what  is  not,  is  by  the  will  to  be 
converted  into  real  estate  in  that  city,  so  that 
with  the  increase  of  property,  it  is  probable 
that  the  income  to  be  received  by  the  last  of 
the  12  would  amount  to  nearly  or  quite  $200,000 
annually.  It  may  possibly  be  presumed,  when 
there  is  nothing  to  repel  the  presumption,  that 
all  the  nephews  and  nieces  of  a  testator,  amount- 
ing to  12  in  number,  are  of  that  description  of 
individuals  for  whose  benefit  alone  this  species 
of  trust  is  authorized — that  they  are  all  incom- 
petent to  be  trusted  with  the  management  and 
disposition  of  property;  but  it  requires  an  ex- 
travagant *effort  of  the  imagination  [*383 
to  presume  that  a  testator  can  foresee  that  this 
incompetency  will  be  cumulative,  that  it  will 
constantly  increase  as  the  numbers  diminish, 
so  that  the  last  will  require  for  support  the  ap- 
plication of  rents  and  profits  to  the  amount  of 
$100,000  or  $200,000  annually.  Can  such  a 
trust  be  sustained  without  an  entire  perversion 
of  the  obvious  intent  and  meaning  of  the  stat- 
ute? And  if  such  a  disposition  of  the  property 
should  receive  a  judicial  sanction,  is  there  not 
danger  that  the  precedent  may  be  pernicious, 
that  the  rich  hereafter,  under  the  benevolent 
guise  of  providing  a  permanent  support  for  im- 
becile and  unfortunate  connexions,  may  erect 
whole  families  into  aristocracies? 

But  there  are  other  provisions  of  the  will 
which  require  examination.  The  testator  de- 
vises and  bequeaths  all  his  estate  real  and  per- 
sonal to  the  13  "  trustees,  and  to  the  survivors 
of  them,  their  heirs  and  assigns  forever,  as 
joint  tenants  and  not  as  tenants  in  common, in 
trust,"  etc.  The  44th  section  of  the  Revised 
Statutes,  Vol.  I.,  p.  727,  enacts,  that  "  every 
estate  granted  or  devised  to  two  or  more  per- 
sons, in  their  own  right,  shall  be  a  tenancy  in 
common,  unless  expressly  declared  to  be  a  joint 
tenancy;  but  every  estate  vested  in  executors 
or  trustees  as  such,  shall  be  held  by  them  in 
joint  tenancy."  Now  if  it  could  be  pretended 
that  the  testator  devised  his  estate  to  the  13 
trustees  "  in  their  own  right,"  still  it  would  be 
held  by  them  in  joint  tenancy,  because,  in  the 
language  of  the  statue,  it  is  "expressly  de- 
clared to  be  a  joint  tenancy  "  by  the  testator 
himself,  and  not  a  tenancy  in  common.  But 
this  pretense  neither  has  been  nor  can  be  made. 
The  estate  is  granted  to  13  trustees  "  as  such  " 
in  trust,  and  the  statute  declares  that  "  every 
estate  vested  in  executors  or  trustees  as  such, 
shall  be  held  by  them  in  joint  tenancy."  It 
is  impossible,  therefore,  to  make  the  estate 
which  is  vested  in  the  trustees  a  tenancy  in 
common,  without  both  revoking  this  part  of 
the  will  and  repealing  the  statute.  If  it  is  a 
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valid  trust,  the  statute  vests  indefensibly  in  the 
trustees  all  the  "  estate  legal  and  equitable  ;  " 
and  the  trust  created  in  the  will,  is,  that  the 
trustees  shall  hold  and  manage  the  estate  thus 
vested  in  them.in  joint  tenancy.for  121ives,and 
pay  over  the  rents  and  profits  to  the  12  bene- 
ficiaries and  to  the  survivors  and  survivor  of 
384*]  *them,  equally  to  be  divided  among 
them, share  and  share  alike.  An  estate  in  joint 
tenancy  is  continuous  and  indivisible.  Each 
tenant  is  seised  not  only  for  himself  but  for 
his  co-tenants,  and  the  estate  is,  therefore,  en- 
tire and  unseverable.  It  is  not  susceptible  of 
division.  If,  therefore,  an  estate  cannot  be 
indefeasibly  vested  in  trustees  in  joint  tenancy 
for  12  lives,  the  trust  attempted  to  be  cre- 
ated by  the  will  of  the  testator  is  wholly  inop- 
erative and  void.  To  prevent  estates  from  be- 
ing thus  wrested  from  alienability,  the  15th 
section  of  the  Statute,  Vol.  I.,  p.  723,  enacts^as 
follows:  "  The  absolute  power  of  alienation 
shall  not  be  suspended  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than 
during  the  continuance  of  not  more  than  two 
lives  in  being  at  the  creation  of  the  estate." 
Many  sections  in  the  statute,  and  this  among 
others,  are  separate  and  distinct  enactments,  as 
much  so  as  the  commandments  in  the  decalogue; 
nor  is  it  of  the  least  moment  in  what  order  they 
are  read.  This  section  was  enacted  for  the  pur- 
pose of  giving  the  limit  in  point  of  time  be- 
yond which  no  estate  shall  be  rendered  inalien- 
able "  by  any  limitation  or  condition  what- 
ever." The  natural  and  reasonable  inference 
on  reading  this  section  would  be,  that  any  de- 
vice, "  any  limitation  or  condition  whatever," 
which,  in  defiance  of  the  statute,  should  at- 
tempt to  suspend  the  power  of  alienation  for 
more  than  two  lives  in  being,  would  be  wholly 
void — and  this  inference  is  strongly  fortified 
by  other  sections  of  the  statute.  No  rule  is 
given  in  this  section  by  which  the  lives,if  more 
than  two,  can  be  reduced  to  two:  whether  the 
two  first  named,  as  in  the  17th  section,  may  be 
taken;  or  the  two  that  first  happen  to  die;  nor 
is  any  consequence  of  such  supposed  reduc- 
tion either  specified  or  alluded  to.  In  the  17th 
section,  in  respect  to  successive  estates  for  life, 
both  the  rule  and  the  consequence  are  given. 
This  section,  the  17th,  is  as  follows:  "  Succes- 
sive  estates  for  life  shall  not  be  limited,  unless 
to  persons  in  being  at  the  creation  thereof;  and 
where  a  remainder  shall  be  limited  on  more 
than  two  successive  estates  for  life,  all  the  life 
estates  subsequent  to  those  of  the  two  persons 
first  entitled  thereto,  shall  be  void,  and  upon 
the  death  of  those  persons,  the  remainder  shall 
take  effect,  in  the  same  manner  as  if  no  other 
385*]  life  estate  had  been  created."  *Here 
the  estates  for  life  beyond  two,  are  declared  to 
be  void,  and  the  remainder  takes  effect  as  if 
no  other  life  estates  had  been  created.  The 
rule  is  not  only  given, but  also  the  consequence, 
the  vesting  of  the  remainder.  So  in  the  38th 
section,  in  reference  to  accumulations,  it  is 
provided  that  if  an  accumulation  shall  be  for  a 
longer  term  than  during  the  minority  of  the  per- 
son intended  to  be  benefited  thereby,  it  shall  be 
void  as  respects  the  time  beyond  such  minority. 
The  previous  section,  the  37th,  had  provided 
that  an  accumulation,  if  made,  must  be  made 
for  the  benefit  of  one  or  more  minors.and  that 
it  must  "  terminate  at  the  expiration  of  their 
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minority."  Now,  if  it  had  not  been  understood 
by  the  revisers  and  Legislature,  that  an  accu- 
mulation which  should  extend  beyond  the  time 
given  in  the  37th  section,  that  is,  the  period  of 
minority,  would  be  wholly  void,  then  the  38th 
section  was  an  entirely  nugatory,  idle  and  use- 
less enactment.  If  a  court  would  have  had  the 
power,  under  the  37th  section,  to  separate  the 
accumulation  into  parts,  and  to  pronounce  one 
good  and  the  other  bad,  then  the  38th  section 
is  a  nugatory  incumbrance  upon  the  Revised 
Statutes.  It  would  seem,  therefore,  to  follow, 
by  the  same  reasoning,  that  the  Legislature  in- 
teuded  that  every  instrument  which  should 
transcend  the  limits  given  in  the  15th  section, 
by  suspending  the  power  of  alienation  for  more 
than  two  lives  in  being.should  be  wholly  void. 
They  did  not  presume  that  any  court  would 
undertake  to  legislate  by  making  an  abscision 
of  what  was  deemed  the  unsound  part  of  a 
trust,  and  by  cutting  down  and  remodeling  a 
will  or  other  instrument  to  suit  the  taste  of  the 
operator.  The  Legislature  having  taken  upon 
themselves  the  office  of  applying  the  rule  of  cy 
pres,  if  it  may  be  so  called,  to  successive  es- 
tates for  life  in  th^e  17th  .section,  and  also  to 
accumulations  in  the  38th  section,  can  we  as- 
sume their  functions  and  apply  it  to  the  15th 
section?  Legem  dicere  non  dare,  is  our  only 
legitimate  function.  To  make  laws  is  the  busi- 
ness of  the  legislator,  and  to  expound  them  the 
proper  office  of  the  judge.  The  fact  that  the 
Legislature  have  had  this  subject  under  con- 
sideration and  acted  upon  it ;  that  they  have 
distinctly  adopted  and  applied  the  rule  and  its 
consequences  to  cases  in  which  they  have 
deemed  its  *applicability  proper  and  [*386 
useful,  is,  although  a  tacit,  yet  a  strong  prohi- 
bition to  all  courts  against  applying  it  in  any 
other;  it  is  virtually  an  admonitory  injunction, 
"thus  far  shalt  thou  come,  and  no  farther." 
The  revision  of  the  statutes  in  respect  to  real 
property  was  made  with  great  labor  and  cir- 
cumspection. The  revisers  and  the  Legislature 
made  every  provision,  and  adopted  every  rule 
which  they  deemed  necessary,  and  abolished 
all  others;  and  if  there  is  any  defect,  it  is  a 
casus  omisms  which  a  court  have  not  the  power 
to  supply.  If  the  trusts  in  the  will  are  not  such 
as  are  authorized  by  the  statute,  they  are 
wholly  inoperative  and  void;  for  by  the  45th 
section  all  "trusts  except  as  authorized  and 
modified  in  this  article  are  abolished."  If  the 
trusts  are  such  as  are  authorized  by  the  stat- 
ute, then  the  trustees  are  vested  inalienably 
with  the  whole  estate,  legal  and  equitable,  as 
joint  tenants  during  the  continuance  of  the 
trust,  and  the  beneficiaries  are  vested  with  the 
right  to  receive  the  rents  and  profits,  and  de- 
vested  of  the  power  to  "  assign  or  in  any  man- 
ner dispose  of  such  interest."  These  two  con- 
ditions are  inseparably  attached  to  every  valid 
trust  under  the  3d  subdivision  of  the  55th  sec- 
tion ;  and  the  trust  in  the  will  belongs  to  that 
class,  or  if  not,  is  unauthorized  by  the  statute 
and  void.  Every  effort,  therefore,  that  was 
used  on  the  argument  to  establish  the  position, 
either  that  the  trustees  were  tenants  in  com- 
mon in  the  estate,  or  that  the  beneficiaries  had 
the  power  to  assign  or  in  any  manner  dispose 
of  their  interest  in  the  rents  and  profits,  was 
calculated  to  prove  that  the  trusts  in  the  will 
are  out  of  the  statute  and,  therefore, void.  The 

653 


386 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1835 


result  is,  that  if  out  of  the  statute  the  trusts  are 
void,  and  if  in  other  respects  within  the  stat- 
ute, the  estate  being  in  joint  tenancy  and  indi- 
visible, 10  lives  from  the  12  cannot  be  sub- 
tracted, and  the  whole  is.  therefore,  invalid. 

But  there  is  another  view  of  the  question, 
which  has  not  yet  been  considered,  and  which 
it  is  believed, is  also  entirely  decisive.  The  will 
directs  the  rents  and  profits  to  be  paid  to  the 
beneficiaries  for  12  lives  in  being;  and  that  the 
trustees  shall  not  aliene  the  estate  during  that 
period.  The  14th  section  of  the  statute  enacts 
that  "  every  future  estate  shall  be  void  in  its 
creation,  which  shall  suspend  the  absolute 
power  of  alienation  for  a  longer  period  than  is 
387*]  prescribed  in  this  article."  *The  next 
section,  the  15th,  prescribes  and  limits  the  pe- 
riod to  two  lives  in  being  at  the  creation  of  the 
estate.  The  36th  section  is  in  the  following 
words:  "  Dispositions  of  the  rents  and  profits 
of  lands,  to  accrue  and  be  received  at  any  time 
subsequent  to  the  execution  of  the  instrument 
creating  such  disposition,  shall  be  governed  by 
the  rules  established  in  this  article  in  relation 
to  future  estates  in  lands.  "  Every  future  es- 
tate shall  be  void  in  its  creation,  which  shall 
suspend  the  power  of  alienation  for  more  than 
two  lives  in  being.  These  are  the  rules  estab- 
lished in  the  14th  and  15th  sections  in  relation 
to  future  estates.  And  the  36th  section  sub- 
jects "dispositions  of  the  rents  and  profits  of 
lands  to  accrue  and  be  received,  at  any  time 
subsequent  to  the  execution  of  the  instrument 
creating  such  disposition"  to  the  same  rules. 
The  disposition  of  the  rents  and  profits  made 
by  the  testator  was  to  accrue  and  be  received 
subsequent  to  the  execution,  the  signing  and 
sealing  of  his  will,  and  even  subsequent  to  his 
death,  when  the  will  took  effect.  This  dispo- 
sition being  for  12  lives,  did  transcend  the  rules 
established  in  the  14th  and  15th  sections,  and 
is  declared  by  the  36th  section  to  be  void  in  its 
creation.  Not  good  in  part  and  bad  in  part, 
but  wholly  bad:  void  in  its  creation.  And  all 
that  part  of  the  testator's  will  which  attempts 
to  establish  this  unauthorized  disposition  of  the 
rents  and  profits  is  blank  paper.  When  the 
plain  and  obvious  meaning  of  these  three  sec- 
tions, the  14th,  15th  and  36th,  in  reference  to 
the  dispositions  of  rents  and  profits,  is  collect- 
ed, it  is  evidently  as  follows:  "Every  disposi- 
tion of  the  rents  and  profits  of  lands  to  accrue 
and  be  received  at  any  time  subsequent  to  the 
execution  of  the  instrument  creating  such  dis- 
position, which  shall  be  for  a  longer  period 
than  two  lives  in  being,  shall  be  void  in  its 
creation."  Human  ingenuity  can  give  no  other 
reasonable  construction  to  these  sections,  in 
reference  to  dispositions  of  rents  and  profits. 
The  3d  subdivision  of  the  55th  section  would 
seem  to  limit  the  period  of  the  disposition  of 
rents  and  profits  to  the  life  of  a  person  or  for 
a  shorter  term;  but  as  another  provision  of  the 
statute  authorizes  ' '  person  "  to  be  read  ' '  per- 
sons, "  the  36th  section  as  explained  by  the  14th 
and  15th  was  necessary,  in  order  to  remove  all 
doubt  and  give  the  exact  limits  as  to  disposi- 
tions of  rents  and  profits. 
388*]  *The  trusts  in  the  will  being  thus 
void  in  their  creation,  what  result  will  follow 
with  respect  to  the  legacies  and  annuities  which 
the  testator,  under  what  he  assumed  to  be  valid 
trusts,  bestowed  upon  his  relations?  His  main 
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object  was  to  secure  his  vast  estate  from  parti- 
tion or  alienation  for  12  lives;  in  order  to  give 
it  to  his  grand-nephews  and  nieces  who  should 
then  be  living,  and  the  descendants  of  such  as- 
should  be  dead  ;  and  in  the  meantime  to  dis- 
tribute the  annual  rents  and  profits  of  his  estate 
among  his  twelve  nephews  and  nieces  and  the 
survivors  of  them.  These  prominent  and  con- 
trolling objects  of  the  testator  cannot  be  carried 
into  effect.  The  great  plan  is  destroyed;  and  to 
maintain  the  subordinate  parts  would  be  to 
make  for  him  a  new  will.  He  gave  to  his  brother, 
Daniel  Holsman,  an  annuity  for  life  of  $2,000  a 
year,  and  to  each  of  his  children  after  they 
should  attain  the  age  of  21,  an  annuity  of  $500. 
This  was  all  that  he  designed  for  Daniel  Hols- 
man and  his  family.  But  Daniel  Holsman  is 
one  of  his  heirs  at  law,  and  as  such  will  take 
one  fifth  of  his  estate.  Shall  he  and  his  chil- 
dren also  take  the  annuities?  This  would,  ob- 
viously, be  a  perversion  of  the  intention  of  the 
testator.  Nearly  all  the  legatees  and  annuit- 
ants are  the  heirs  at  law,  or  the  children  of  the 
heirs  at  law  of  the  testator.  They  will  take 
the  estate  either  directly  or  indirectly  through 
their  parents;  and  to  superadd  the  legacies  and 
annuities  would  be  a  manifest  departure  from 
the  meaning  of  the  testator.  The  main  intent 
and  object  of  the  will  having  failed,  the  pro- 
visions for  the  relatives  of  the  testator,  founded 
on  that  intent,  must  fail  also.  He  intended  to 
roll  the  unbroken  mass  of  his  great  wealth  over 
the  graves  of  those  who  are  now  living,  in  or- 
der to  bestow  it  upon  a  future  generation.  His 
attachment  for  those  whom  he  could  never  see 
or  know,  was  stronger  than  for  those  among 
whom  he  lived  and  moved.  But  he  did  not 
forget  those  by  whom  he  was  surrounded  ;  he 
gave  them  legacies  and  annuities;  he  bestowed 
upon  them  rents  and  profits.  He  did  this  in 
discharge  of  the  duty  which  he  felt  that  he 
owed  to  the  relatives  around  him,  and  to  con- 
sole them  for  his  having  passed  the  fee  of  his 
estate  beyond  their  reach.  And  now,  when  it 
is  discovered  that  he  acted  under  a  misappre- 
hension of  the  law,  *that  his  great  and  [*389 
leading  objects  were  unauthorized;  that  his  es- 
tate must  go  at  once  to  his  heirs  at  law  and 
next  of  kin, shall  the  remnants  of  what  was  thus 
his  mistaken  intention  be  called  his  will?  Shall 
some  of  the  fractions  which  entered  into  the 
composition  be  substituted  for  the  whole?  Shall 
the  scaffolding  be  preserved  when  the  building 
is  demolished,  and  not  only  preserved  but  sub- 
stituted for  the  edifice?  We  have  not  to  resort 
to  the  common  law  for  rules  of  construction, 
either  for  wills  or  any  other  instruments  in 
reference  to  the  transfer  of  real  property.  The 
rule  is  furnished  by  the  statute,  and  is  appli- 
cable to  all  cases  of  this  description.  It  is  in 
the  following  words :  "In  the  construction  of 
every  instrument,  creating  or  conveying,  or 
authorizing  the  creation  or  conveyance  of  any 
estate  or  interest  in  lands,it  shall  be  the  duty  of 
courts  of  justice  to  carry  into  effect  the  intent 
of  the  parties,  so  far  as  such  intent  can  be  col- 
lected from  the  whole  instrument,  and  is  con- 
sistent with  the  rules  of  law."  1  R.  S.,  748, 
sec.  2.  So  far  as  the  intent  can  be  collected 
from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law,  it  must  prevail.  The 
main  intent  to  be  collected  from  the  whole  will 
in  the  case  before  us,  is  inconsistent  with  the 
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rules  of  law,  and  cannot  prevail.  The  promi- 
nent provisions  of  the  will  are  unauthorized. 
No  valid  intent,  therefore,  can  be  collected  from 
the  whole  instrument;  and  an  intent  cannot  be 
collected  from  a  part  of  an  instrument,  espe- 
cially where  that  part  is  necessarily  connected 
with  an  invalid  whole.  To  deduce  an  intent, 
we  are  required  by  the  statute  to  look  at  the 
whole  instrument  ;  and  we  are,  consequently, 
forbidden  to  collect  an  intent  from  a  part.  Nor 
can  we,  where  what  is  lawful  and  unlawful  is 
blended  and  amalgamated  in  the  intent  itself, 
construct  a  judicial  crucible  in  order  to  melt 
down  the  composition  and  separate  the  gold 
from  the  baser  metal.  If  the  testator  has  al- 
loyed the  whole  mass,  it  should  not  pass  cur- 
rent here.  But  if  there  are  separate  and  de 
tached  parts  which  are  good,  these  parts  ought 
to  receive  our  sanction.  And  the  disposition 
which  the  law  makes  of  the  testator's  estate 
among  his  next  of  kin  and  heirs  at  law,  cannot 
be  supposed  to  interfere  with  his  intention  as  to 
the  two  legacies,  one  of  $20,000  to  the  trustees 
of  the  General  Theological  Seminary  of  the 
39O*]  *Protestant  Episcopal  Church,  and  the 
other  of  $1,000  to  the  trustees  or  vestry  of  St. 
Philip's  Church  ;  and  these  legacies  must  be  a 
charge  upon  the  estate  in  the  hands  of  the  heirs 
at  law  and  next  of  kin.  These  legacies  are  sepa- 
rate and  independent  bequests;  which,  having 
no  necessary  connection  with  other  parts  of  the 
will,  may,  therefore,  for  the  purpose  of  collect- 
ing the  intention  of  the  testator,  be  considered 
as  the  "whole  instrument."  The  religious  in- 
tent of  the  testator  was  unconnected  with  his 
secular  intent.  I  regard  them  as  two  separate 
and  distinct  intents.  If  there  was  any  reason 
to  believe  that  they  were  blended  in  his  mind, 
I  should  feel  constrained  Jo  pronounce  the 
whole  will  void. 

To  substitute  portions  of  a  will  for  the  whole 
where  these  portions  are  connected  with  the 
general  intent  of  a  testator,  and  which  general 
intent  is  unauthorized  by  law,  would  lead  to 
dangerous  results.  The  will,  in  all  such  cases, 
would  be  changed  into  an  instrument  very  dif- 
ferent from  what  the  testator  designed.  It 
would  not  be  his  will  but  the  will  of  the  court. 
Nor  is  there  any  reason  under  our  system  of 
laws  for  such  metamorphoses  ;  but  there  are 
very  strong  reasons  against  such  a  course.  Our 
rule  of  descent  follows  the  law  of  nature,  and 
gives  the  property  of  an  intestate  in  equal 
shares  to  those  in  whose  veins  equal  portions 
of  his  blood  flows.  This  is  not  only  in  accord- 
ance with  the  dictates  of  humanity,  but  is  also 
in  conformity  with  that  spirit  of  equality 
which  pervades  our  institutions.  Human 
ingenuity  cannot  devise  a  more  equal,  hu- 
mane and  natural  disposition  of  property,  than 
is  prescribed  in  the  Revised  Statutes;  and  with 
equal  truth  it  may  be  said  that  none  was  ever 
adopted,  in  any  age  or  country,  which  is  more 
heartless  and  partial  than  that  of  the  common 
law.  Our  laws,  however,  authorize  any  indi- 
vidual within  certain  limits,  to  make  such  dis- 
position of  his  property  as  he  pleases.  He  may 
overlook  all  his  relatives  and  bestow  his  wealth 
upon  a  stranger;  or  he  may  give  the  whole  to 
a  favorite  child  in  exclusion  of  the  rest.  Actu- 
ated by  vanity  or  whim  he  may  make  the  most 
capricious  and  unnatural  distribution  of  his 
property;  and  if  his  will  does  not  transcend  the 
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provisions  of  the  law,  it  is  binding  upon  all 
courts  of  justice,  and  must  be  carried  into 
effect  English  courts  have  struggled  to  give 
*validity  to  wills,  and  have  substituted  [*391 
parts  for  the  whole  ;  and  if  the  common  law 
rule  of  descent,  which  gives  an  estate  to  the 
eldest  born, was  in  force  in  this  State,  such  pre- 
cedents ought  to  be  religiously  followed  and 
carried  to  their  utmost  limit.  But  slavishly  to 
follow  precedents,  which  are  calculated  in  an- 
other country  to  counteract  the  operation  of  a 
barbarous  rule,  and  to  apply  them  here  to  de- 
feat the  humanity  and  equity  of  our  law  of 
descent  and  distribution,  would  be  bad  policy 
as  well  as  bafi  logic.  No  injustice  to  individ- 
uals nor  injury  to  the  community  can  result 
from  the  operation  of  our  system.  All  the  mis- 
chiefs which  we  have  to  apprehend  from  the 
disposition  of  property  must  arise  from  indi- 
ual  vanity,  partiality  or  caprice;  and  if  rules  of 
construction  are  applied  to  wills  which  give 
scope  to  the  exercise  of  these  passions,  there 
is  no  doubt  but  that  they  will  be  frequently 
manifested.  In  the  construction  of  a  will  it 
would  seem  to  be  the  duty  of  a  court  carefully 
to  examine  all  its  parts,  and  then  attentively  to 
consider  the  whole,  in  order  to  arrive  at  the  in- 
tent. And  if,  in  consecutive  and  connected 
parts  any  one  is  found  which  the  law  cannot 
sustain,  the  result  or  intent,  as  collected  from 
the  "whole  instrument,"  is  as  certainly  changed 
as  is  the  solution  of  a  mathematical  problem 
by  the  mistake  of  a  figure  in  the  process  ;  or, 
as  in  reasoning,  the  conclusion  is  varied  or  de- 
stroyed by  the  unsoundness  of  one  or  more  of 
the  premises.  And  when  the  intent,  as  collect- 
ed from  the  whole,  is  thus  destroyed  or  ren- 
dered uncertain,  there  is  no  other  safe  or  rea- 
sonable conclusion  than  that  the  whole  must 
fail.  I  have  no  hesitation  in  saying,  that  if  I 
had  merely  found  that  the  remainders  over  to 
the  grand-nephews  and  nieces  were  unauthor- 
ized by  law,  I  should  have  considered  all  the 
machinery  connected  with  those  remaindeisto 
be  entirely  void.  This,  I  apprehend,  under  our 
system  of  descent  and  distribution,  would  be 
the  conclusion  of  common  sense,  although  it 
might  not  conform  to  the  artificial  reasonings 
of  English  judges  under  the  common  law.  To 
illustrate  the  doctrine  of  cy  prea,  I  will  allude 
to  a  recent  case  under  the  late  statute,  which 
required  three  witnesses  to  a  will,  in  order  to 
devise  real  property,  and  which  case  was  sub- 
stantially as  follows:  A  testator,  possessed  of 
real  and  personal  property  *amount-  [*392 
in  the  whole  to  about  $10,000,  and  having 
two  children,  sons,  devised  his  farm,  worth 
$5,000,  to  the  eldest,  who  was  a  farmer,  and 
to  the  youngest,  who  was  a  merchant,  he  be- 
queathed personal  property,  bonds,  notes, 
money,  etc.,  to  the  amount  of  $5,000  ;  intend- 
ing that  there  should  be  no  cost  or  trouble  in 
the  division  of  his  property  after  his  death. 
But  being  ignorant  or  forgetful  of  the  provis- 
ions of  the  statute,  he  procured  but  two  wit- 
nesses to  the  attestation  of  his  will.  Under 
these  circumstances  his  will  did  not  convey  the 
farm,  but  was  good  by  cy  pres,  as  to  the  per- 
sonal property.  And  the  rule  of  cy  pres,  which 
gives  all  it  can  to  prevent  one  from  taking  all, 
would  bestow  the  whole  of  the  personal  prop- 
erty on  the  youngest,  and  he  would  also  take 
one  half  of  the  farm  by  descent;  so  that  by  the 
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help  of  cy  pres  he  would  obtain  three  fourths 
of  bis  father's  estate  and  the  eldest  one  fourth. 
If  such  a  case  were  now  before  us,  could  we 
sanction  this  rule,  and  then  conscientiously 
say,  that  by  such  a  judgment  we  were  carry- 
ing into  effect  the  intent  of  the  testator  "so  far 
as  such  an  intent  can  be  collected  from  the 
wholeinstrument?"  Would  not  such  a  decision 
strike  the  unsophisticated  sense  of  mankind  as 
a  mockery  of  justice?  And  although  the  mere 
technical  lawyer,  by  the  aid  of  metaphysical 
subtleties  derived  from  English  decisions  un- 
der the  common  law  might  be  able  to  obscure, 
to  confound  and  to  elude  human  reason,  as  the 
cuttle  fish  escapes  his  pursuer  by  ejecting  a 
turbid  cloud  of  special  pleading  before  his  eyes; 
yet  the  manifest  wrong  of  such  an  adjudica- 
tion would  tower  in  bold  relief  above  the  mists 
which  had  been  thrown  around  it.  The  rule 
of  cy  pres  was  not  made  ^  for  our  institutions, 
nor  will  it  bear  transplantation  into  our  judi- 
cial soil.  I  have  reflected  upon  it  as  intently 
as  1  was  able,  and  can  foresee  no  good,  but 
much  evil  and  injustice  from  its  adoption. 
And  if  others  who  can  think  much  more  deeply 
than  I  can  do,  shall  be  able  to  perceive  cases 
in  which  it  would  promote  the  ends  of  justice 
the  Legislature  can  apply  the  remedy.  In  giv- 
ing an  exposition  to  an  important  branch  of 
the  Revised  Statutes,  it  would  seem  to  be  the 
part  of  wisdom  that  we  should  carefully  reflect 
upon  the  future  operation  of  the  rules  of  con- 
struction which  we  may  adopt  and  establish  ; 
that  with  prospective  vision  we  should  look 
393*  J  *forward  and  not  backward,  and  en- 
deavor to  foresee  the  effect  of  those  rules  upon 
the  rights  and  interests  of  the  millions  who  are 
to  succeed  us  ;  that  we  should  make  them  as 
plain  and  simple  as  possible;  and  thereby  adapt 
them  to  the  comprehension  of  the  mass  of  man- 
kind; and  that  we  should  discard  all  mysticisms 
and  march  pan  passu  with  the  intelligence 
of  the  age,  recollecting  that  man,  with  all  his 
frailties,  in  dark  ages  made  the  common  l»w, but 
that  God  made  common  sense.  In  conclusion, 
it  is  my  opinion  that  all  the  provisions  in  the 
will  of  the  testator,  except  the  two  religious  or 
eleemosynary  bequests  before  specified,  are  in 
contravention  of  both  the  letter  and  the  spirit 
of  the  Revised  Statutes ;  that  the  estate  of  the 
testator  must  go  to  his  heirs  at  law  and  next  of 
kin,  charged  with  the  above  bequests,  and  that 
the  decree  of  the  Chancellor  must  be  reversed. 

By  Mr.  Senator  Tracy.  After  the  very 
elaborate  opinions  that  have  been  already  pro- 
nounced by  several  members  of  the  court,  I 
shall  withhold  any  detailed  expression  of  my 
views  of  this  case;  and  lam  especially  induced 
'to  do  so,  because  I  concur  essentially  in  most 
of  the  general  propositions  advanced  by  the 
Chief  Justice;  many  of  which,  indeed,  do  not 
differ  materially  from  those  contained  in  the 
opinion  of  the  Chancellor.  In  following  out, 
however,  the  views  of  the  Chief  Justice,  in  re- 
spect to  the  illegality  of  the  trust,  so  far  as  it 
applies  to  future  or  contingent  estates  in  the 
cestuis  que  trust,  I  find  myself  differing  from 
him  wholly  in  regard  to  the  validity  of  their 
present  estate.  This  difference  arises,  I  per- 
ceive, upon  the  construction  that  should  be 
given  to  the  3d  division  of  the  55th  section. 
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Admitting  that  the  estate  of  the  grand-nephews 
and  nieces  is  a  future  estate,  suspending  the 
power  of  alienation  for  a  longer  period  than 
the  law  allows,  and  that  the  trust  otherwise  is 
contrary  to  the  policy  and  provisions  of  the 
Revised  Statutes,  in  so  far  as  it  proposes  to 
secure  to  the  12  nephews  and  nieces  a  suc- 
cessive interest  to  be  continued  for  the  life  of 
the  longest  liver;  still  the  question  arises,  can 
it  not  be  maintained  under  the  55th  section  as 
a  valid  trust  for  one  twelfth  of  the  rents  and 
profits  to  each  of  the  *12  nephews  and  [*394 
nieces  during  his  or  her  life.  To  avoid  this 
conclusion,  the  Chief  Justice  and  Mr.  Senator 
Young  adopt  different  and  opposing  arguments; 
and  it  is  particularly  to  express  my  dissent  to 
these  arguments  that  I  feel  bound  to  make  a 
few  observations. 

The  Senator  resists  the  conclusion  by  deny- 
ing that  since  the  Revised  Statutes  the  doctrine 
of  cy  pres  can  be  allowed  in  any  cases  what- 
ever, and  maintains  if  any  part  of  the  will  is 
ineffectual,  the  whole  of  it  must  fail — on  the 
principle  that  if  the  whole  intent  of  the  testa- 
tor cannot  be  sustained,  it  is  impossible  to 
know  that  he  would  have  wished  any  part  of 
it  to  be  .carried  into  effect — in  short,  that  a 
whole  will  is  to  be  regarded  as  a  single  intent, 
and  not  capable  of  containing  distinct  and  in- 
dependent intents.  I  shall  not  discuss  this 
proposition,  but  content  myself  with  saying 
that  I  find  nothing  in  the  Revised  Statutes  to 
justify  the  notion,  that  the  construction  to  be 
given  to  wills  or  other  instruments  is  different 
in  this  respect  from  what  it  was  previously  to 
their  adoption. 

The  Chief  Justice's  idea  is,  that  the  3d  divi- 
sion of  the  55th  section,  authorizing  the  crea- 
tion of  a  trust  "  to  receive  the  rents  and  profits 
of  lands,  and  apply  them  to  the  use  of  any  per- 
son during  the  life  of  such  person,"  does  not 
authorize  a  trust  to  receive  rents  and  profits 
and  pay  them  over  to  another,  but  only  to  ap- 
ply them;  that  is,  to  expend  them  for  the  ben- 
efit of  another,  in  such  manner  and  to  such  ex- 
tent as  the  trustee  from  time  to  time  may  be 
disposed.  This,  I  am  persuaded,  is  too  narrow 
a  construction  of  the  provision.  It  is  the  very 
construction  against  which  I  think  the  Legis- 
lature intended  to  guard  when,  immediately 
after  the  adoption  of  the  Revised  Statutes^they 
changed  the  language  from  the  original  into 
its  present  form.  If  this  construction  be  adopt- 
ed, it  evidently  would  destroy  many  trusts 
which,  on  every  consideration  of  nature,  policy 
and  justice,  should  be  sustained.  It  would  de- 
feat a  provision  for  a  married  daughter,  in- 
tended to  be  protected  from  the  unthriftiness 
or  profligacy  of  her  husband,  or  any  annuity 
to  a  relation,  charged  on  the  rents  and  profits 
of  the  testator's  estate;  for  whether  a  trustee 
was  expressly  named,  or  the  heir  at  law,  or  a 
general  devisee  was  made  trustee  by  implica- 
tion, would  be  the  same  thing.  Besides,  if 
*this  construction  prevail,  it  would  [*395 
seem  to  follow  that,  under  a  trust  to  receive 
rents  and  profits  and  apply  them  to  the  use  of 
another,  the  trustee  must  be  independent  of  the 
supervisory  power  of  the  Chancellor — at  least 
that  it  must  be  for  the  trustee  alone  to  deter- 
mine whether  it  was  proper  to  apply,  within 
any  given  time,  the  whole  or  only  a  small  por- 
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tion  of  the  rents  and  profits,  for  the  use  of  his 
dependent  pensioner.  However  niggardly  the 
trustee  should  choose  to  dole  out  the  eleemos- 
ynary provision  of  the  testator,  it  must  be 
submitted  to  by  the  recipient,  on  the  ground 
that  the  absolute  discretion  over  the  mode  and 
time  of  applying  the  fund,  was  vested  abso- 
lutely in  the  trustee,  or,  as  he  might  be  more 
properly  termed,  the  post  mortem  almoner  of 
the  testator.  In  short,  I  am  satisfied  that  the 
Chief  Justice  cannot  be  correct  in  his  views  of 
this  provision,  and  that  it  does  authorize  the 
creation  of  a  trust  to  receive  rents  and  profits, 
and  to  pay  them  over  as  received,  to  another. 
If  this  be  so,  it  follows  that  if  the  testator 
had  divided  his  property  into  12  parts,  and 
created  a  trust  of  the  rents  and  profits  of  each 
twelfth,  for  the  use  of  each  of  his  12  nephews 
and  nieces,  during  his  or  her  life,  that  they 
would  have  been  valid  trusts  under  the  55th 
section  equally,  whether  the  trustees  for  the 
several  cestuis  que  trust  were  the  same  or  dif- 
ferent persons.  And  it  cannot  be  doubted,  I 
think,  that  trusts  in  favor  of  different  persons 
may  be  charged  on  the  same  fund  and,  there- 
fore, that  the  testator  was  not  required  to  di 
vide  his  property  in  order  to  charge  it  with 
trusts  in  favor  of  different  persons;  but  might 
-content  himself  with  directing  the  rents  ^and 
profits  to  be  divided  as  they  accrued,  and  to  be 
distributed,  in  such  portions  as  he  chose, 
among  the  several  objects  of  his  bounty.  This 
is  an  every-day  occurrence,  the  legality  of 
which  was  never  before  brought  into  question; 
and  it  is,  in  fact,  the  precise  thing  which  the 
testator  in  the  present  case  has  done,  in  respect 
to  the  rents  and  profits  of  his  estate  during  the 
lives  of  all  his  12  nephews  and  nieces.  The 
direction  of  his  will  is  explicit  and  undisputed, 
that  the  income,  rents  and  profits  of  his  real 
estate  in  the  City  of  N.  Y.,  should  be  divided 
equally,  share  and  share  alike,  between  his  12 
nephews  and  nieces,  so  long  as  the  whole  12 
396*]  *were  alive.  If  the  trust  had  stopped 
here,  and  said  nothing  about  the  survivors  or 
survivor  of  them,  could  there  be  a  doubt  of  its 
validity  under  the  55th  section?  I  feel  sure 
that  the  case  would  never  have  come  into  con- 
troversy. But  admitting  that  the  contingent 
or  expectant  estate,  which  the  testator  proceeds 
to  create  in  favor  of  each  of  the  cestuis  que 
trust,  on  the  death  of  any  other  of  them,  is 
wholly  void,  should  it  destroy  the  life  estate 
or  interest  which  is  already  given,  of  a  twelfth 
of  the  rents  and  profits  to  each  of  the  nephews 
and  nieces  during  his  or  her  individual  life  ? 
If  I  understand  the  Chief  Justice,  he  does  not 
suppose  it  would;  but  he  denies  that  any  such 
trust,  even  for  a  single  life,  can  be  created  un- 
der the  55th  section;  but  the  Senator  from  the 
4th.  while  he  does  not  deny  that  such  a  trust 
may  be  created  under  the  55th  section,  insists 
that  inasmuch  as  the  testator  attempted  to 
create  a  trust  more  extensive  and  complicated 
thau  the  55th  section  contemplates,  therefore 
that  much  of  the  trust  which  would  have  been 
valid  had  it  stood  alone,  is  made  void  by  being 
connected  by  the  part  that  is  invalid.  This  is 
denying  the  power  of  giving  effect  to  any  part 
of  a  will,  unless  effect  can  be  given  to  every 

part  of  it.     It  is  going  so  far  as  to  say,  that  if 
.there  is  a  devise  or  grant  of  a  fee  simple  to  a 
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person  capable  of  taking  only  a  life  estate,  the 
whole  devise  or  grant  is  void.  I  should  be 
sorry  to  think  that  the  Revised  Statutes  have 
made  such  an  unreasonable  and  mischievous 
innovation  upon  the  common  law.  In  conclu- 
sion, though  I  believe  the  Chancellor's  decree 
in  this  case  is  nearer  to  my  notions  of  right 
than  the  decree  which  I  apprehend  this  court 
is  about  to  make;  yet,  believing  that  in  some 
respects  that  decree  is  wrong,  I  must  vote,  on 
the  general  question  of  affirmance  or  reversal, 
in  favor  of  reversal. 

On  the  question  being  put — shall  this  decree 
be  reversed?— all  the  members  of  the  Court 
voted  in  the  affirmative;  whereupon  the  follow- 
ing decree  was  directed  to  be  entered: 

This  cause  having  been  heard,  etc.,  it  is  or- 
dered, adjudged,  declared  and  decreed,  that 
the  devise  and  bequest  of  all  the  estate,  real 
and  personal,  whatsoever  and  wheresoever,  of 
*  which  the  testator  died  seised  or  pos-  [*3O7 
sessed,  in  possession,  reversion  or  remainder, 
to  his  executors  and  trustees  and  the  survivors 
of  them,  their  heirs  and  assigns,  forever;  and 
the  several  uses,  trusts,  intents  and  purposes 
for  which  the  same  were  devised  and  be- 
queathed, as  is  declared  in  and  by  the  said 
will  and  the  codicil  thereto  annexed,  are,  and 
each  and  every  of  them  is,  wholly  void,  except 
the  bequest  therein  contained,  of  $20,000  to 
be  paid  to  the  trustees  of  the  General  Theologi- 
cal Seminary  of  the  Protestant  Episcopal 
Church  of  the  U.  S.,  and  except  the  bequest  of 
$1,000  to  be  paid  to  the  trustees  or  vestry  of 
St.  Philip's  Church:  which  bequests  were  not 
the  subjects  of  appeal  to  this  court;  and  sav- 
ing the  rights  of  those  annuitants  whose  an- 
nuities are  not  drawn  into  question  by  the  ap- 
peals in  this  cause;  and  that  on  the  death  of 
the  said  George  Lorillard,  the  said  real  estate 
descended  to  and  vested  in  his  heirs  at  law,  in 
the  same  manner  as  though  the  said  George 
Lorillard  had  died  intestate;  and  that  all  the 
said  personal  estate  of  the  said  George  Loril- 
lard, bequeathed  to  the  said  trustees,  subject 
only  to  the  payment  of  debts  and  funeral 
expenses,  must  be  distributed  according  to 
law. 

It  is  further  ordered,  adjudged,  declared  and 
decreed,  that  the  proceeds  of  the  real  estate, 
directed  by  the  first  article  of  the  said  codicil 
to  be  paid  by  Peter  Lorillard,  Jr.,  to  the  said 
trustees,  in  case  he  elect  to  take  the  said  real 
estate  therein  devised  to  him,  and  the  said  real 
estate,  in  case  he  shall  not  elect  to  take  the 
same,  together  with  the  rents,  income  and  prof- 
its thereof,  are  subject  to  the  same  disposition 
as  is  hereinbefore  directed  and  declared  in  re- 
lation to  the  other  parts  of  the  real  or  personal 
estate,  as  the  case  may  be,  of  the  testator,  de- 
vised to  the  trustees;  and  that  the  remainder 
in  fee  in  the  farm  or  land,  devised  by  the  sec- 
ond article  of  said  codicil  for  life  to  George 
Lorillard,  grandson  of  Blaze  Lorillard,  the 
late  brother  of  the  testator,  and  the  remainder 
in  fee  in  the  farm  or  land,  devised  by  the 
fourth  article  of  said  codicil  for  life  to  Blaze 
Lorillard,  also  grandson  of  the  testator's  said 
late  brother,  and  also  the  remainder  in  fee  in 
the  lands,  farms  and  mills  devised  by  the  sev- 
enth article  of  said  codicil  to  Maria  R.  Bartow 
for  life,  together  with  the  life  estates  of  the  several 
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398*]  *  tenants  for  life  therein?  descended  to 
the  heirs  at  law  of  the  said  George  Lorillard, 
deceased,  in  like  manner  as  though  the  said 
George  Lorillard  had  died  intestate. 

It  is  further  ordered,  adjudged  and  decreed, 
that  the  said  trustees  shall  not  be  liable  for  any 
act  done  or  any  expenditure  incurred  by  them 
in  good  faith,  in  discharge  of  their  duties  as 
pointed  out  in  and  by  said  will  and  codicil,  so 
far  as  relates  to  the  management  of  the  estate; 
but  this  is  not  to  affect  the  right  of  the  heirs 
and  next  of  kin,  to  recover  what  may  have 
been  received  by  any  of  the  annuitants  or  de 
visees,  contrary  to  the  rights  of  the  parties  as 
established  by  this  decree. 

It  is  further  ordered,  adjudged  and  decreed, 
that  the  costs  of  all  the  parties  in  the  original 
suit,  as  well  as  upon  the  several  appeals.be  paid 
out  of  the  funds  in  the  hands  of  the  said  exec- 
utors, as  shall  be  just  and  equitable. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  so  much  of  the  decree  of  the  Chan- 
cellor as  declares  the  ultimate  remainer  in  fee 
to  the  grand-nephews  and  nieces  absolutely 
void,  and  so  much  of  the  said  decree  as  declares 
void  the  devise  of  the  one  sixteenth  part  of  the 
income  of  the  estate  of  the  testator  to  each  of 
his  grand-nephews  and  nieces  who  shall  act  as 
trustees,  are  hereby  affirmed,  and  that  the  de- 
cree of  the  Vice- Chancellor  made  in  this  cause, 
and  so  much  of  the  decree  of  the  Chancellor 
made  therein  as  is  inconsistent  with  this  decree, 
including  that  part  of  the  Chancellor's  decree 
which  directs  a  reference  to  a  master  to  settle 
the  form  of  conveyances  to  be  taken  by  the  ex- 
ecutors and  trustees,  be,  and  the  same  are  here- 
by reversed  and  annulled  ;  and  further,  that 
the  cause  be  remitted  to  the  Court  of  Chancery, 
to  the  end  that  such  proceedings  may  be  had 
399*]  in  that  court  as  may  be  necessary  *to 
carry  the  foregoing  decree  into  full  effect.  And 
that  the  said  court  do  direct  a  reference  to  a 
master  thereof,  to  take  and  state  an  account  of 
the  personal  estate  of  the  testator  at  the  time 
of  his  death, and  an  account  of  the  receipts  and 
expenditures  of  the  executors  of  his  will  in  re- 
lation to  his  personal  estate,  and  an  account  of 
the  receipts  and  expenditures  of  the  executors 
and  trustees  in  relation  to  the  real  estate  of 
the  testator;  and  that  the  said  court  do  make 
all  just  allowances  for  their  services  and  ex- 
penditures to  the  said  trustees  and  executors, 
and  that  interest  be  allowed  according  to  equity; 
and  that  the  said  court  cause  the  said  allow- 
ances and  expenditures  to  be  apportioned  on 
the  real  and  personal  estate  as  shall  be  just. 

Reversing— 5  Paige,  472. 

Witt—  Containing  valid  and  void  devises— When  va- 
lid portion  will  stand.  Disapproved— 7  Barb.,  339. 

Reviewed— 16  Wend.,  332. 

Distinguished— 18  Wend.,  284;  SON.  Y.,  426. 

Cited  in— 20  Wend.,  566 ;  22  Wend.,  495;  24  Wend., 
666 :  8  Paige,  120 ;  3  Sand.  Ch.,  562 ;  52  N.  Y.,  23,  345 ; 
11  Hun,  264 ;  27  Barb.,  443 ;  52  How.  Pr.,  10. 

Creating  perpetuities  —  Suspension  of  alienation. 
Distinguished-2  Edw.,  497  ;  5  Sandf .,  375,  376. 

1.— The  members  of  the  court  divided  on  the  in- 
sertion of  the  words  in  italics  declaring  void  the  life 
estates.  The  vote  stood  as  follows  :  In  favor  of  the 
insertion  of  this  clause,  Senators  Bectovith,  Cropsey, 
Downing,  Fisk,  Fox.  Qriffln,  Halsey,  Lacy,  Loomis, 
Mack,  Maison,  Van  Schaick,  Willes,  Young— 14. 
Against  the  insertion  of  the  clause,  the  President  of 
the  Senate,  the  Chief  Justice,  Mr.  Justice  Nelson  and 
Senators  Beardsley,  Gansevoort,  Hubbard,  Jones, 
Lansing,  Macdonald,  Tracy— 10.  With  this  excep- 
tion, the  decree  was  unanimously  adopted. 
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Cited  in-7  Paige,  231 :  3  Barb.  Ch.,  307:  2  Edw.,377, 
562  ;  5  N.  Y..  417  ;  9  N.  Y.,  416 ;  29  N.  Y.,  72;  43  N.  Y 
349  ;  52  N.  Y..  19  ;  92  N.  Y.,  454 ;  1  Lans.  364 ;  4  Lans. 
251 ;  4  Barb.,  89 ;  7  Barb.,  592  ;  8  Barb.,  22 ;  9  Barb 
344,  348;  10  Barb.,  398;  15  Barb.,  145  ;  52  How.  Pr.,  7  ; 
53  How.  Pr.,  439 ;  56  How.  Pr.,  343;  1  Bradf.,  142;  24 
Minn.,  184. 

Trust  estates—  When  valid  within  statute.  Distin- 
guished—5  Duer.,  54. 

Explained— 51  N.  Y.,  343. 

Cited  in-2  N.  Y.,  306, 313,  321,  322 ;  12  N.  Y.,  401  ;  17 
N.  Y.,  569  :  3  Hun,  470;  11  Hun,  461 ;  5  Barb.,  144,  445,. 
9  Barb.,  592 ;  5  T.  &  C.,  603 ;  5  How.  U.  S.,  268,  269. 

Also  cited  in— 92  N.  Y.,  453 ;  1  Wall.,  15. 


THE  AMERICAN  INSURANCE 
COMPANY 

B. 

N.  L.  &  G.  GRISWOLD. 

Marine  Insurance — Policy  on  Ooods  Shipped  on 
Trading  Voyage  for  Amount  Less  than  the 
Value  of  the  Goods — Partial  Loss — Insurer, 
Liable  for  Full  Amount  of  Loss  if  within  the 
Amount  Subscribed— If  the  Policy  Contains  the 
American  Clause,  he  Cannot  Claim  Contribu- 
tion from  Subsequent  Insurers — Statement — 
Estoppel. 

The  assurer  of  goods  to  a  specified  amount.shipped 
on  a  trading  voyage  under  a  policy  on  time,  where 
the  value  of  the  whole  cargo  exceeds  the  sum  sub- 
scribed, is  liable  to  the  full  amount  of  his  subscrip- 
tion, if,  after  the  landing  of  a  portion  of  the  cargo 
in  safety  at  the  first  port  where  the  vessel  stops  to 
trade,  the  residue  of  the  cargo  is  totally  lost  by  one 
of  the  perils  insured  against ;  provided  that,  at  the 
time  of  the  loss,  there  are  goods  on  board  to  an 
amount  in  value  equal  to  the  sum  subscribed,  that 
being  the  only  question  in  such  case  as  between  the 
assurer  and  assured. 

Nor  can  such  assurer,  in  case  of  such  loss,  claim 
contribution  from  subsequent  assurers  upon  the 
same  cargo,  although  there  was  aliment  for  all  the 
policies  at  the  time  of  subscription,  where  the  policy 
contains  what  is  denominated  the  American  clause; 
i.  e.,  a  proviso  that,  in  case  of  any  subsequent  insu- 
rance, the  insurer  shall  nevertheless  be  answerable 
for  the  full  extent  of  the  sum  subscribed  by  him, 
without  right  to  claim  contribution  from  subse- 
quent assurers,  (a) 

An  assured  who,  after  the  exhibition  of  his  proofs 
of  loss  and  interest,  presents  a  statement  of  his  de- 
mands less  in  amount  than  what  he  is  legally  enti- 
tled to  recover,  is  not  estopped  from  claiming  a 
larger  amount,  if  a  settlement  is  not  made  in  pursu- 
ance of  such  statement. 

Citations— 3  Wend.,  283;  11  Johns.,  233,  239;  3  Kent. 
Com.,  280,  281 ;  1  Cond.  Marsh.,  146  ;  Parke,  Ins.,  373, 
374,  375 ;  1  Show,  132;  1  Bl.,  416;  1  Burr.,  492;  1  Marsh, 
152  a,  n.  13. 156 ;  Phil.  Ins.,  230,  326,  329,  369  ;  5  Serg.  & 
R.,  475,  481 ;  1  Johns.,  385  ;  1  Hall,  L.  Jour.,  161, 166;  8 
Johns.,  229:  3  Day,  67;  2  Mas.,  467;  1  Mas.,  146 ;  12 
Wh.,  383,  394;  Story,  Ins.,  394,  395;  2  Cai.,  21,  22;  Stev. 
Aver.,  140;  4  Dall.  App..  32;  1  Johns.  Cas.,  141;  An- 
nesly,  103;  Evans,  40 ;  Parke,  104;  Phil.,  375 ;  3  Barn. 
&  Aid.,  478;  Eming,  Ins.  torn.,  2,  ch.  13,  sec.  8;  Wes- 
kett,  tit.  Touching,  p.  548 :  1 W.  BL,  416  ;  Vanderlin- 
den,  Com.,  b.  4,  ch.  16,  sec.  7;  Miller,  Ins.,  266;  1  Valin, 
87 ;  2  Emirig,  39.  40 ;  3  Cai.,  21;  Com.  Code  of  France, 
b.  2,  tit.  10,  art.  359 ;  Mai.  Lex  Merc.,  112 ;  1  Beames, 
Lex  Merc.,  486 :  4  Dall.,  348  ;  Cowp.,  668 ;  Doug.,  585; 
10  Barn.  &  C.,  704. 

TERROR*  from  the  Supreme  Court.  [*4OO 
J-J  This  was  an  action  on  a  policy  of  insur- 
ance made  by  the  American  Insurance  Com- 

(a)  See  the  dissenting  opinion  of  Mr.  Senator  Tracy, 
who  holds  that  the  American  clause  in  a  policy  ap- 
plies only  to  cases  of  double  assurance ;  that  is, 
where  the  insufficiency  in  value  to  give  aliment  to 
the  several  policies  exists  at  the  time  of  the  execu- 
ting of  the  policies,  and  not  when  it  is  superinduced 
by  the  withdrawal  of  a  part  of  the  subject  at  risk 
after/  the  policies  have  all  attached,  and  the  risk  in 
respect  to  each  commenced. 
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pany  May  17,  1834,  whereby  they  insured  the 
Messrs.  Griswold  $20,000  for  the  term  of  18 
months,  commencing  on  the  day  of  the  date  of 
the  policy,  upon  any  or  all  voyage  or  voyages, 
in  ports,  rivers,  and  at  sea,  during  the  18 
months,  with  liberty  to  touch  and  trade  at  any 
port  or  ports  as  frequently  as  the  captain  or 
agent  might  direct,  upon  all  kinds  of  lawful 
goods  and  merchandise,  laden  or  to  be  laden 
on  board  the  good  ship  China  ;  beginning  the 
adventure  from  and  immediately  following 
the  date  of  the  policy,  and  to  continue  until 
Nov.  17,  1825.  The  Company  were  paid  for 
the  assurance  7i  per  cent.  The  policy  con- 
tained a  clause  that  a  relative  proportion  of  the 
premium  should  be  returned  for  each  month 
not  commenced,  no  loss  being  claimed  ;  with 
permission  to  extend  the  risk  for  6  months.  It 
also  contained  the  following  clauses  :  "  Pro- 
vided always,  and  it  is  hereby  further  agreed, 
that  if  the  said  assured  shall  have  made  any 
other  assurance  upon  the  premises  aforesaid, 
prior  in  date  to  this  policy, then  the  said  Amer- 
ican Insurance  Company  of  New  York,  shall 
be  answerable  only  for  so  much  as  the  amount 
of  such  prior  assurance  may  be  deficient,  to- 
wards fully  covering  the  premises  hereby  as- 
sured, and  the  said  American  Insurance  Com- 
pany of  New  York  shall  return  the  premium 
upon  so  much  of  the  sum  by  them  assured  as 
they  shall  be,  by  such  prior  assurance,  exoner- 
ated from  ;  and  in  case  of  any  insurance  upon 
the  said  premises,  subsequent  in  date  to  this 
policy,  the  said  American  Insurance  Company 
of  New  York  shall  nevertheless  be  answerable 
for  the  full  extent  of  the  sum  by  them  sub- 
scribed hereto, without  right  to  claim  contribu- 
tion from  such  subsequent  assurers,  and  shall 
accordingly  be  entitled  to  retain  the  premium 
by  them  received,  in  the  same  manner  as  if  no 
such  subsequent  assurance  had  been  made." 
Goods  were  shipped  on  board  the  vessel  at  the 
port  of  N.  Y.,  the  invoice  cost  of  which,  cov- 
ered at  a  premium  of  7£  per  cent.,  was 
$47,096.76,  with  which  the  ship  sailed  andde 
parted  fromN.  Y.,  May,  21,  1824,  destined  for 
South  America  and  the  Pacific  Ocean.  May 
4O1*J  26,  1824,  the  Messrs.  Griswold  *pro- 
cured  another  policy  to  be  underwritten  upon 
the  same  risk,  by  the  Atlantic  Ins.  Co.,  for 
$10,000,  for  the  term  of  18  months,  commenc- 
ing May  18, 1824 ,  and  two  days  after  procured 
still  another  policy  to  be  underwritten  for  the 
same  risk  by  the  Niagara  Ins.  Co., for  $15,000, 
for  the  term  of  18  months,  commencing  on  the 
day  of  the  date  of  the  last  policy.  The  latter  pol- 
icies are  of  similar  tenor  and  effect  in  all  respects 
as  the  prior  policy,  except  as  to  the  commence- 
ment and  termination  of  the  18  months.  Oct.  6, 
the  vessel  arrived  in  the  Bay  of  Callao,  having 
on  the  passage  touched  at  Valparaiso  for  infor- 
mation and  water,  but  at  no  other  port  after 
leaving  N.  Y.  At  Callao  a  part  of  the  cargo, 
amounting  to  nearly  $21, 000, was  safely  landed 
and  disposed  of  ;  after  which,  to  wit:  Nov.  3, 
1824,  the  ship  and  the  residue  of  the  cargo  re- 
maining on  board,  amounting  at  the  invoice 
price  to  $27.050.04,  were  forcibly  seized  by  the 
Spanish  military  commandant  at  Callao,  and 
became  wholly  lost  to  the  owners.  Prior  to  the 
seizure,  $2,014  in  specie,  the  proceeds  of  the 
sales  of  a  part  of  the  cargo,  had  been  laden  on 
board  of  the  ship,  and  remained  on  board  at 
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the  time  of  the  seizure.  The  fair  market  value 
of  the  cargo  on  board  at  Callao  at  the  time  of 
the  seizure  being  $71.076.02.  The  Messrs. 
Griswold  expended  $965.17  in  unavailing  en- 
deavors to  recover  the  ship  and  cargo.  Proof 
of  loss  and  interest  was  exhibited  to  the  Amer- 
ican Ins.  Co.,  Dec.  22,  1825,  and  Feb.  2,  fol- 
lowing, letters  of  abandonment  were  delivered 
to  the  several  insurance  companies.  Previous 
to  the  exhibition  of  proof  of  loss  and  interest, 
the  Messrs.  Griswold  submitted  their  papers 
connected  with  the  loss  to  Oliver  H.  Hicks,  an 
insurance  broker,  to  state  the  amount  of  the 
loss  ;  who  accordingly  made  out  a  statement, 
apportioning  the  loss  of  the  cargo  as  follows : 
to  the  American  Ins.  Co.  $11.448.15:  to  the 
Atlantic  Ins.  Co.  $5,724.07;  to  the  Niagara  Ins. 
Co.  $8,586.11  ;  and  to  the  owners,  for  the  un- 
insured portion  of  the  cargo,  $1,291.71  ;  and, 
upon  the  same  principle,  divided  the  sum  ex- 
pended in  endeavors  to  recover  *the  [*4O2 
ship  and  cargo,  between  the  three  companies 
and  the  owners.  The  Messrs.  Griswold  ob- 
jected to  the  statement  thus  made.but  notwith- 
standing submitted  it  to  the  several  companies 
Feb.  13,  1826.  The  American  Ins.  Co.  would 
not  admit  the  correctness  of  the  statement, and 
refused  to  pay  the  loss.  Feb.  15,  1826,  the 
Messrs.  Griswold  compromised  their  claim 
against  the  Niagara  Ins.  Co.  for  $7,967.13,  re- 
serving their  rights  in  all  other  respects,  in  the 
same  manner  as  if  no  insurance  had  been 
made.  Aug.  23,1827,  a  similar  compromise  was 
made  with  the  Atlantic  Co.,  and  $4,701.31  ac- 
cepted. In  May,  1826,  the  Messrs.  Griswold 
commenced  this  suit,  and  on  the  trial  of  the 
cause,  a  verdict  was  entered  by  consent  for  the 
plaintiffs  for  $30,000,  subject  to  adjustment  of 
amount  due,  to  be  made  by  Mr.  Hicks,  the 
broker  above  mentioned  ;  the  parties  agreeing 
to  appear  before  him,  and  that  he  should  make 
a  report  stating  the  facts  and  principles  upon 
which  his  report  was  founded,  which  either 
party  should  have  the  right  to  turn  into  a  spe- 
cial verdict  to  submit  to  the  Supreme  Court. 
Mr.  Hicks  accordingly  made  a  report  embrac- 
ing the  above  facts  ;  and  the  further  facts, that 
the  premuim  note  of  the  plaintiffs  amounted  to 
$1,485.96,  and  that,  Oct.  1,  1831,  the  defend- 
ants paid  the  plaintiffs  $5,000  on  account  of 
the  loss.  Mr.  Hicks  also  stated  that,  on  the 
hearing  before  him,  it  was  admitted,  by  the 
counsel  for  the  respective  parties,  that  where 
there  are  two  or  more  policies  on  the  same  car- 
go and  risk  of  different  dates,  and  interest  to 
supply  them  all,  if  a  loss,  either  partial  or  total, 
takes  place  whilst  all  the  goods  are  on  board, 
the  several  policies,  according  to  the  practice 
and  usage  as  between  the  insurers  and  insured 
in  N.  Y. ,  contribute  to  such  loss  in  proportion 
to  the  sum  insured  by  each  policy  ;  that  the 
same  usage  prevails  where  there  are  time  poli- 
cies on  cargo,  and  a  loss,  either  partial  or  total, 
occurs  before  any  portion  of  the  cargo  has  been 
landed  ;  that  the  same  usage  exists  where  the 
owner  is  partly  uninsured,  so  that  he  contrib- 
utes to  the  loss,  either  partial  or  total,  in  the 
same  proportion  in  which  his  uninsured  inter- 
est would  contribute  if  insured;  and  that  there 
is  no  evidence  *of  any  usage  in  prac-  [*4O3 
tice  as  to  the  mode  of  settling  the  loss  on  time 
policies  on  cargo,  where  there  are  several  poli- 
cies of  different  dates,  and  interest  to  supply 
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them  all  at  the  commencement  of  the  risk;  and 
where  a  portion  of  the  goods  has  been  landed, 
and  a  loss  of  or  on  the  residue  then  occurs,  no 
such  case  before  that  on  which  the  present  suit 
is  brought  having  occurred,  lie  concluded  his 
report  by  saying  that,  being  undecided  in  his 
opinion  as  to  the  true  principles  upon  which 
the  loss  should  be  stated,  as  applicable  to  the 
defendants,  he  submitted  three  several  state- 
ments, made  upon  different  principles,  for  the 
consideration  of  the  court — the  first  similar  to 
the  statement  exhibited  to  the  defendants  Feb. 
13,  1826.  according  to  which  the  balance  due 
the  plaintiffs  would  be  $9,982.87  ;  the  second 
like  the  first,  except  that,  before  making  an 
apportionment  between  the  three  companies 
and  the  owners,  he  charged  the  whole  amount 
of  specie  laden  at  Callao  to  the  defendants,  ac- 
cording to  which  the  balance  would  be  $10,- 
804.27  ;  and  the  third  upon  the  principle  that 
the  goods  landed  at  Callao  should  first  be  ap- 
plied to  that  portion  of  the  cargo  which  was 
uninsured,  and  then  to  the  policies  subsequent 
in  date  to  that  underwritten  by  the  defendants, 
in  the  inverse  order  of  their  respective  dates, 
leaving  the  defendants  liable  for  the  full 
amount  subscribed  -by  them  ;  according  to 
which  statement,  the  balance  due  from  the  de- 
fendants would  be  $22.940.13. 

Upon  this  report  the  cause  was  submitted  to 
the  Supreme  Court  upon  written  arguments,  of 
which  the  following  is  an  abridgment. 

Mr.  H.  R.  Storrs,  for  the  plaintiffs.  It  is 
contended  by  the  defendants  that  they  are  only 
liable  to  pay  such  a  proportion  of  the  loss  of 
$27,050,34  as  $20,000,  the  amount  of  interest 
covered  by  their  policy  originally,  bore  to  the 
whole  interest  of  $47,096.76  on  board  when 
the  ship  sailed  from  N.  Y. ;  or,  in  other  words, 
that  on  a  policy  like  this,  where  the  insured 
has  on  board  at  the  commencement  of  the 
voyage  an  excess  of  interest  uncovered  by  the 
policy  which  he  afterwards  discharges  from 
the  ship,  the  policy  is  not  to  be  considered  as 
full,  and  that  it  has  diminished  in  the  same 
relative  proportion,  although  an  amount  of  in- 
4O4*]  terest  is  still  kept  on  *board  and  re- 
mains there  at  the  time  of  the  loss,  equal  to  the 
amount  covered  by  the  policy:  whereas,  we 
insist  that  the  plaintiffs  are  entitled  to  a  full  in- 
demnity to  the  whole  amount  of  their  interest 
on  board  at  the  time  of  the  loss,  without  re- 
gard to  any  further  interest  originally  un- 
covered by  any  policy,  and  afterwards  dis- 
charged from  the  ship.  He  contended  that  this 
would  be  the  rule  even  in  the  case  of  a  specific 
voyage  from  one  port  to  another,  where  a  por- 
tion of  the  cargo  was  landed  at  the  port  of  de- 
ivery,  and  the  residue  amounting  to  the  sum 
nsured,  totally  lost  before  landing.  He  said 
that  in  the  case  of  Ins.  Co.  v.  Catlett,  12  Wh., 
390,  there  was  an  intimation  of  Mr.  J.  Story 
to  the  contrary;  but  the  point  did  not  legiti- 
mately arise  before  the  court,  nor  did  the  judge 
profess  to  examine  or  decide  upon  it.  All  he 
said  was,  that  if  that  had  been  a  policy  on  a 
specific  voyage,  and  for  a  single  passage,  the 
argument  of  the  counsel  might  justly  apply  ; 
but  he  gave  no  opinion  upon  it,  and  passed  it 
over  with  that  single  remark.  The  owner  may 
stand  his  own  insurer  for  a  risk  beyond  the  in- 
terest covered  by  his  policy;  but  if  he  does  not 
choose  to  risk  any  interest  beyond  the  amount 


insured,  he  may  withdraw  or  discharge  it,  and 
reduce  his  interest  to  the  sum  insured.  The 
policy  being  full  as  long  as  the  given  amount  of 
interest  is  on  board  at  the  time  of  the  loss,  the 
interest  of  the  insurer  is  to  be  set  down  to  the 
full  amount  of  his  policy  in  the  apportionment 
of  every  loss,  total  or  partial.  By  considering 
the  policy  as  an  insurance  only  on  a  specified 
pro  rata  amount  of  the  whole  interest  original- 
ly on  board,  the  defendants  claim  that  the 
policy  of  the  insurer  is  reduced  at  every  dis- 
charge of  the  mere  surplus  interest  thus  insur- 
ing the  full  amount  of  interest  specified  in  the 
policy  for  the  whole  voyage,  gaining  the  entire 
premium,  and  then  claiming  a  discharge  from 
responsibility,  although  during  the  whole  voy- 
age the  amount  of  interest  insured  remained 
actually  at  hazard,  because  a  surplus  interest 
on  which  he  was  never  responsible  at  all,  had 
been  withdrawn  or  discharged.  The  counsel 
insisted.that  although  this  express  question  had 
never  been  resolved  in  this  State,  yet  the  prin- 
ciple had  been  fully  and  clearly  recognized  as 
a  settled  point  in  the  law  of  insurance  in  the 
case  of  Davy  v.  Ralleti,  3  Cai.,  21,  where  Ch. 
J.  *Kent  says',  "the  present  case  is  [*4O5 
analogous  to  that  cited  in  2  Val.,  87,  and  2 
Emerig.,  39,  40,  in  which  one  caused  an  in- 
surance to  be  made  to  the  amount  of  1,000 
livres  upon  goods  on  board  a  vessel  from 
America  to  Marseilles.  The  vessel  sailed  with 
a  cargo  to  the  amount  of  3,000  livres,  and  dis- 
charged two  thirds  thereof  at  Cadiz,  leaving 
goods  on  board  for  the  remainder  of  the  voy- 
age to  the  amount  of  the  insurance.  It  is  the 
opinion  of  thes(e  authors,  and  the  same  is  con- 
firmed by  Pothier.that  the  policy  was  not  there- 
by reduced  two  thirds  in  value,  but  operated 
still  upon  all  the  cargo  on  board  to  the  amount 
of  the  1,000  livres."  If  the  amount  of  interest 
insured  remains,  the  insurer  goes  the  whole 
voyage  with  his  indemnity  attached  to  such 
amount,  until  the  whole  is  safely  landed. 
Gardiner  v.  Smith,  1  Johns.  Cas.,  143.  The  rule, 
however,  is  of  more  frequent  occurrence  in 
cases  of  policies  to  more  than  one  port  of  dis- 
charge, and  then  it  is  applied  not  because  there 
are  more  ports  than  one  at  which  the  cargo 
may  be  discharged  either  in  whole  or  in  part, 
but  on  the  ground  that  the  risk  continues  un- 
til all  the  goods  are  landed  The  defendants 
would  tie  down  the  risk  to  the  state  of  the  in- 
terest as  laden  on  board  the  vessel  at  N.  Y. , 
and  then  cut  it  down  as  fast  as  any  interest  is 
discharged.  When  once  reduced,  there  is  no 
way  of  filling  up  a  policy  again,  without  a  new 
insurance.  This  erroneous  position  was  at- 
tempted to  be  established  in  the  case  of  Col- 
umbia Ins.  Co.  v.  Catlett,  in  the  Supreme  Court 
of  the  U.  S.  The  policy,  in  that  case,  was  in 
the  common  form  of  the  N.  Y.  policies,  where 
more  than  one  port  may  be  used,  and  the  in- 
surance was  "  at  and  from  Alexandria  to  St. 
Thomas,  and  two  other  ports  in  the  West  In- 
dies, and  back  to  her  port  of  discharge  in  the 
United  States,  upon  all  kinds  of  lawful  goods 
and  merchandises,  laden  or  to  be  laden  on  board 
the  ship  called  The  Commerce,"  etc.  Beginning 
the  adventure  upon  the  said  goods  and  mer- 
chandise from  the  loading  at  Alexandria,  and 
continuing  the  same  until  the  said  goods  and 
merphandises  shall  be  safely  landed  at  St. 
Thomas,  etc.,  and  the  U.  S.  The  ship  sailed 
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wkh  $16,887.32  interest  on  board.  She  sold  and 
discharged  at  St.  Thomas,  cargo  to  the  amount 
of  $3,512.99,  leaving  value  on  board  of  the 
4O6*]  original  *cargo  to  $12,328.25,  with 
which  she  sailed  for  Cape  Hayti;  and  there  was 
a  total  loss  of  all  remaining  on  board.  The  de- 
fendants set  up  the  same  principle  in  that  case 
that  is  now  contended  for.  The  insurers'  coun- 
sel seemed  to  take  it  for  granted  that  such  was 
the  general  principle  of  all  insurance.  But  the 
whole  reasoning  of  the  court,  independent  of 
the  circumstance  that  it  was  a  trading  voyage, 
goes  to  repel  it  on  every  policy  whatever. 
"  The  argument  on  behalf  of  the  Company," 
says  Mr.  J.  Story,  who  delivered  the  opinion 
of  the  court,  12  Wh.,  394,  "  is,  that  as  part  of 
the  cargo  was  landed  at  St.  Thomas,  the  amount 
risked  by  them  is  to  be  diminished  by  their 
proportion  of  the  cargo  so  landed.  In  short, 
that  the  loss  is  now  to  be  made  up  by  them 
with  reference  to  the  value  of  the  whole  cargo 
on  board  when  the  risk  first  attached,  and  not 
with  reference  to  the  value  on  board  at  the 
time  of  the  loss,  notwithstanding  it  exceeded 
the  amount  insured.  We  are  of  a  different  opin- 
ion. We  think  the  true  intent  and  object  of  the 
policy  was,  to  cover  an  insurance  of  $10,000 
during  the  whole  voyage  out  and  home, as  long 
as  the  assured  had  that  amount  of  property  on 
board.  This  is  not  a  policy  for  a  voyage  to  St. 
Thomas  only,  in  which  case  the  argument 
might  justly  apply;  but  it  is  a  policy  to  two 
other  ports,  on  the  outward  voyage  and  for  the 
homeward  voyage.  The  language  of  the  policy 
is,  that  the  underwriters  insure  $10,000,  at  and 
from  Alexandria,  and  two  other  ports  in  the 
West  Indies,  and  back  to  the  U.  S.  The  pre- 
mium is  apportioned  accordingly,  for  a  half 
per  cent,  is  to  be  returned  '  for  each  port  not 
used  or  attempted,'  and  the  contemplation  of 
the  parties  manifestly  is,  that  the  premium 
should  be  paid  during  the  round  voyage,  upon 
the  full  sum  insured,  and  that  the  assured 
should  have  the  full  benefit  of  the  insurance, 
as  long  as  he  had  $10,000  on  board."  This 
reasoning,  in  fact,  meets  the  whole  principle  of 
all  insurances.  Is  a  policy  to  a  particular  port 
until  "  the  goods  "  are  safely  landed,  less  than 
until  all  the  goods  are  landed?  Is  it  a  policy 
on  parcels?  or  is  not  that  case  a  risk  as  entire 
in  itself  as  if  half  a  dozen  ports  where  "  the 
goods  "are  to  be  landed,  had  been  inserted? 
The  principle  which  the  defendants  assert  goes 
on  the  ground,  that  in  insurances  the  policy 
4O7*]  has  reference  to  the  *state  of  the  gross 
interest  on  board,  at  the  commencement  of  the 
voyage.  Now  an  argument  or  principle,  drawn 
from  that  consideration  applies  as  well  to  trad- 
ing voyages  and  voyages  to  various  ports  as  to 
a  single  port.  On  all  these  policies,  the  risk 
is  alike  till  the  goods  are  landed.  That  they 
are  to  be  landed  at  any  one  or  more  ports,  doe's 
not  change  this  characteristic  of  the  risk.  It  is 
a  risk  still,  until  they  are  all  landed,  and  neces- 
sarily as  entire  in  the  one  case  as  the  other. 
But  if  we  go  back  to  the  commencement  of  the 
voyage,  and  fix  there  a  pro  rata  proportion  as 
an  insured  proportion  only  as  the  subject  of 
the  policy,  we  should  reach  all  cases  alike,  and 
cut  down  all  policies  alike,  on  the  discharge 
of  any  goods  out  of  the  ship,  at  any  place  what- 
ever. Although  no  adjudged  case  can  be  found 
on  the  exact  point  arising  on  an  insurance  for 
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a  single  passage  only,  we  think  it  is  because 
the  principle  is  top  well  settled  to  be  a  subject 
of  doubt.  The  point  has  been  fully  treated  of 
by  Ernerigon.in  his  work  on  Insurance — a  work 
which  Ch.  J.  Abbott  has  pronounced  to  be  a 
"  very  elaborate  and  learned  treatise,  in  which 
no  subject  is  discussed  without  being  exhaust- 
ed." 

But.  it  is  unnecessary  to  consider  further, 
what  the  general  principle  of  all  insurance  is, 
and  its  particular  application  to  a  policy  on  a 
specified  voyage,  for  a  single  passage.  The 
policy  of  these  defendants  is  not  of  that  de- 
scription. It  is  on  its  face  on  a  trading  voy- 
age, and  at  and  from  all  ports  and  places,  and 
on  all  goods  and  merchandise  laden  or  to  be 
laden  on  board — on  all  voyage  and  voyages, 
passage  and  passages,  for  carry  ing  on  trade, for 
the  period  of  18  months.  It  is  even  more  than 
equivalent  to  and  much  broader  than  the 
French  policies,  which  contain  the  clause 
which  is  denominated  the  clause  "  defaireechel- 
le."  This  clause  is  in  their  policies  as  fol- 
lows: "with  liberty  to  the  said  ship  making 
the  said  voyage  to  go  back  and  forth,  to  the 
right  hand  and  to  the  left,  and  to  make  (or  use) 
all  ports  or  stoppages,  either  from  necessity  or 
voluntarily,  according  to  the  pleasure  of  the 
captain,  master  or  pilot  of  the  said  ship."  The 
words  "faire  toutes  escales"  have  given  to  this 
clause  the  name  "de  faire echelle."  It  amounts 
is  substance  to  the  privilege  of  using  more 
*ports  than  one  as  the  points  of  the  [*4O8 
voyage,  in  contradistinction  to  a  single  pass- 
age with  two  specified  termini — or  to  a  trading 
voyage. 

The  counsel  here  made  various  quotations 
from  French  writers,  to  show  that  in  trading 
voyages  a  discharge  of  a  part  of  the  cargo  at 
an  intermediate  port,  does  not  exonerate  the 
insurer  in  case  of  the  loss  of  the  residue,  pro- 
vided that  at  the  time  of  the  loss  there  remains 
on  board  the  ship,  an  amount  of  goods  capable 
of  furnishing  aliment  for  the  risk.  He  particu- 
larly cited  2  Emerig.,  37,  ch.  13,  sec.  8,  etc., 
Valin,  art.  3G  h,  t,  pp.  32,  87,  and  Poth.,  n.  80 
h,  t.  He  also  insisted  that  the  policy  being  on 
time  for  a  trading  voyage,  the  defendants  were 
liable  at  all  times  within  the  fixed  period,  for 
the  whole  amount  covered  by  their  policy,  if 
there  were  goods  on  board  to  that  amount  at 
the  time  of  the  loss;  and  to  show  the  equity  of 
the  rule,  he  adverted  to  the  amount  of  pre- 
mium paid,  viz. :  7J  per  cent.  Being  a  trading 
voyage,  he  urged  that  the  case  came  directly 
within  that  of  Columbian  Ins.  Co.  v.  Catletl. 

The  counsel  next  insisted  that  the  defend- 
ants were  responsible  to  the  whole  extent  of  the 
sum  insured  by  their  policy:  i.  e.,  $20,000,  in 
consequence  of  the  clause  relating  to  prior  and 
subsequent  insurances.  He  quoted  the  second 
member  of  the  clause;  "And  in  case  of  any  in- 
surance upon  the  said  premises,  subsequent  in 
date  to  this  policy,  the  said  American  Insur- 
ance Company  of  New  York  shall  neverthe- 
less, He  answerable  for  the  full  extent  of  the 
sum  by  them  subscribed  hereto,  without  right 
to  claim  contribution  from  such  subsequent 
assurers,  and  shall  accordingly  be  entitled  to 
retain  the  premium  by  them  received,  in  the 
same  manner  as  if  no  such  subsequent  assur- 
ance had  been  made;"  and  then  observed,  the 
words  of  this  clause,  its  obvious  meaning,  its 
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plain  language,  are  so  extremely  clear  and  ex- 
press, that  it  would  seem  hardly  possible  to 
admit  of  doubt;  yet  it  has  been  made  the  sub- 
ject of  doubt  by  insurers  before  now,  and  it 
has  been  judicially  settled.  In  the  case  of 
Columbian  Ins.  Co.  v.  Catlett,  Mr.  J.  Story  ex- 
pressly recognized  the  settled  construction  of 
this  clause.  He  said  in  that  case:  "  If  the  clause, 
usual  in  policies  in  the  eastern  States,  as  to  pri- 
4O9*]  ority  of  ^insurance  had  been  here  in- 
corporated, and  there  had  been  a  subsequent 
insurance,  this,  as  the  prior  policy,  must  have 
first  attached  to  the  extent  of  the  sum  insured 
during  the  whole  voyage."  By  the  English 
rule,  all  the  policies,  though  of  different  dates 
and  sums,  are  considered  as  of  the  same  date, 
for  the  purpose  of  apportionment  of  the  loss 
among  the  underwriters.  The  introduction  of 
these  clauses  into  our  polices  was  to  change 
that  rule,  and  severs  the  interests  insured  and 
leaves  the  insurers  responsible  to  the  insured 
in  case  of  loss,  without  any  right  to  contribu- 
tion from  subsequent  insurers.  Under  the 
common  law  rule,  the  assured  is  held  to  con- 
tract with  all  the  insurers  as  of  one  date,  in 
proportion  among  them  according  to  the  sev- 
eral sums  covered ;  but  these  clauses  expressly 
change  the  contract  and  abrogate  that  rule. 
Washington,  J.,  said,  in  the  case  of  Watson  v. 
Ins.  Co.,  3  Wash.  (C.  (J.)  2,  "  According  to  the 
custom  of  merchants  in  England,  the  loss  is  to 
be  made  up  proportionably  by  the  different 
sets  of  underwriters;  but  the  form  of  the  pol- 
icies of  this  city  (Philadelphia),  and  probably 
of  most  of  the  cities  of  the  United  States,  has 
prescribed  a  different  rule;  and  it  is  believed, 
that  by  a  fair  construction  of  the  contract 
which  creates  this  rule,  the  present  question 
may  be  decided."  The  express  contract  has 
created  the  rule.  It  is  not  a  rule  settled  upon 
any  general  principles  of  the  law  of  insurance: 
it  is  the  casus  fasderis,  the  case  expressly  con- 
tracted for.  In  the  language  of  Judge  Wash- 
ington, it  is  the  contract  which  furnishes  the 
rule  for  making  up  the  first  insurer's  propor- 
tion of  the  loss.  Accordingly,  in  M'Kinn  v. 
Ins.  Co.,  2  Wash.  (C.  C.)  89,  the  rule  is  recog- 
nized and  acted  upon  as  a  settled  point,  ad- 
mitting of  no  question  or  doubt.  In  Murray 
v.  Ins.  Co.,  2  Wash.  (C.  C.)186,  the  same  point 
is  assumed,  and  the  rights  of  the  parties  set- 
tled accordingly.  So  in  Kenny  v.  Clarkson,  1 
Johns.,  386,  in  Kane  v.  In*.  Co.,  8  Id.,  229, 
and  Minium  v.  Ins.  Co. ,  10  Id. ,  75,  the  same 
principle  is  admitted.  In  Seamans  v.  Loring, 
1  Mas.,  128,  the  effect  of  these  clauses  came 
4 1 O*]  also  directly  in  *question.  In  that  case, 
as  the  policy  was  drawn  up  for  successive  sub- 
scriptions on  the  same  paper  by  various  under- 
writers at  different  dates,  the  effect  of  these 
clauses  is  combined  in  the  form  used  in  that 
policy,  and  the  interpretation  drawn  out  at 
length.  The  same  doctrine  was  held  by  Judge 
Story  in  that  case,  which  Judge  Washington 
and  the  other  courts  have  uniformly  settled 
on  that  point;  and  it  is  worthy  of  notice,  that 
this  Boston  clause  is  the  same  to  which  he  had 
before  referred  in  the  case  of  Columbian  Ins. 
Co.  v.  Catlett.  They  are  all  alike,  the  one  rest- 
ing in  two  separate  polices,  as  the  custom  is  in 
N.  Y.  to  make  out  separate  policies,  the  other 
combining  both  clauses,  as  only  one  policy  is 
used  for  all  the  subscriptions.  The  effect,  in- 
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tent  and  interpretation  of  both  nre  alike.  In 
the  case  of  Seainans  v.  Loring,  Judge  Story 
said:  "  Mr.  Justice  Kent  has  sufficiently  stated 
the  true  meaning  of  the  clause.  An  insurance 
prior  in  date  is  to  exonerate  the  underwriter, 
and  entitle  the  assurers  to  a  return  of  premium; 
and  insurance  subsequent  in  date  is  to  have  no 
effect  at  all  on  the  policy."  The  case  in  which 
Ch.  J.  Kent  noticed  that  point,  is  in  Ins.  Co.v. 
Thomas,  3  Johns.  Cas.,  1.  The  return  of  the 
premium  on  these  principles  is  a  consequence 
flowing  from  the  contract  with  the  second  in- 
surer. The  first  insurer  returns  no  premium, 
if  there  is  aliment  enough  to  feed  his  policy 
in  full;  but  if  there  is  not  enough  to  feed  the 
second,  then  as  the  second  insurer  is  exoner- 
ated from  all  that  is  covered  by  the  first,  he 
shall  return  the  premium  for  the  deficiency  ac- 
cordingly. The  principal  point  stipulated  for 
(the  main  subject  of  the  clause)  is,  to  fix  their 
liability  in  case  of  loss.  The  return  of  premium 
by  the  subsequent  insurers  is  also  provided  for 
as  the  consequence  of  certain  contingencies, 
which  may  effect  the  amount  of  their  respon- 
sibility in  case  of  loss.  There  can  be  no  over 
insurance  in  these  cases  as  to  such  policies  of 
different  dates,  till  they  amount  collectively  to 
the  whole  amount  on  board.  Then  the  subse- 
quent policies  beyond  that  are  off,  and  have 
no  subject-matter  at  all  to  fasten  upon.  The 
premium  is  returned  of  course  by  such  insur-. 
ers;  for  as  to  them  no  risk  is  taken. 

*Examine  the  language  of  this  clause  [*4 1 1 
in  the  oldest  policy.  If  any  insurance  is  made 
"  upon  the  said  premises  ;"  i.  e.,  on  the  cargo 
on  board  or  the  interest  of  the  assured  at  risk, 
"subsequent  in  date  to  this  policy,  "  etc  ,  the 
insurer  shall  be  answerable;"  i.  e.,  in  the  event 
of  a  loss,  to  the  insured  "  to  the  full  extent  of 
the  sum  by  them  subscribed;"  not  to  a  pro  rata 
amount  in  proportion  with  other  insurers,  but 
to  the  full  extent  of  the  sum  subscribed  ;  i.  e. , 
if  $20,000  is  subscribed,  then  as  if  it  had  been 
said  to  the  full  extent  of  $20,000,  "without 
right  to  claim  contribution  from  such  subse- 
quent assurers  :  "  that  is,  we  have  no  common 
interest  or  pro  rata  liability  with  others  ;  we 
take  that  sum  absolutely  on  ourselves,  "in  the 
same  manner  as  if  no  such  subsequent  assur- 
ance had  been  made  "  by  any  other  insurers  ; 
"and  shall  accordingly, "  as  a  consequence  of 
this  contract  (accordingly)  or, consequently,  "be 
entitled  to  retain  the  premium  by  them  received , 
in  the  same  manner  as  if  no  such  subsequent  as- 
surance had  been  made."  The  principles  thus 
settled  on  policies  of  this  description  have  an 
important  and  conclusive  bearing  on  the  ques- 
tion first  examined  in  this  argument  as  to  the 
amount  of  the  insurer's  liability,  when  an  un- 
insured interest  has  been  partially  discharged 
from  the  ship  before  a  total  loss  of  the  goods 
at  risk  occurs.  The  effect  of  the  introduction 
of  these  clauses  into  the  policy,  is  to  place  the 
insurances  precisely  on  the  footing  of  the 
French  policies.  The  English  rule  of  law,  which 
would  have  treated  them  all  at  first  as  a  joint 
policy,  and  graduated  the  interest  in  each  in- 
surer according  to  the  amount  of  his  subscrip- 
tion, is  abrogated,  and  every  policy  containing 
these  clauses  takes  its  full  effect,  with  full  in- 
terest according  to  its  date.  This  is  the  express 
contract,  and  cannot  be  varied.  The  subse- 
quent policies  are,  in  relation  to  the  first, to  be 
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thrown  out  of  the  question  in  case  of  loss  ;  or, 
in  the  emphatic  language  of  the  con  tract  itself, 
"in  the  same  manner  as  if  no  such  subsequent 
insurance  had  been  made."  The  French  rule 
is  thus  expressly  adopted  ;  and  though  even 
under  the  English  law  on  the  ordinary  policies, 
the  original  uninsured  interest  is  not  taken  into 
the  account  at  all,  in  the  case  of  a  total  loss 
like  the  present,  where  there  is  aliment  still  on 
4 1 2*]  beard  to  feed  the  policy ;  yet  when  *these 
clauses  are  inserted,  every  pretext  for  calling 
in  that  interest  to  alleviate  the  insurer's  loss  is 
swept  away.  The  effect  of  the  rule  set  up  by  the 
defendants  on  the  policy  in  question, would  be 
to  place  the  eldest  insurer  in  a  better  condi- 
tion, and  to  expose  him  to  less  risk  than  if  the 
whole  surplus  interest  had  been  actually  in- 
sured by  similar  subsequent  policies.  Theown- 
•er  is  thus  denied  even  the  condition  of  a  sub- 
sequent insurer.  He  is  not  to  have  the  privi- 
lege of  standing  even  in  the  character  of  "his 
own  insurer,  "  strictly  of  his  own  uncovered 
interest;  for  if  it  had  been  actually  insured, the 
subsequent  insurer  after  this  policy  would  have 
been  expressly  exonerated  from  all  risk,  in  case 
of  total  loss,  as  to  an  amount  on  board  equal 
to  this  eldest  policy.  The  owner,  then,  of  the 
uninsured  interest,  stands  in  relation  to  this 
eldest  policy  of  the  defendants,  according  to 
their  doctrine,  in  something  more  than  the 
light  of  a  second  assurer,  and  in  a  far  worse 
condition.  It  is  believed,  with  some  cc  nfidence, 
that  no  such  principle  can  be  successfully 
urged;  yet  it  comes  directly  to  that  point.  If 
the  plaintiffs  had  in  this  case  insured  by  a  sec- 
ond policy  the  whole  surplus  interest  original- 
ly on  board,  these  defendants  would,  accord- 
ing to  the  rule  which  has  been  established  on 
such  a  policy  in  all  our  courts,  have  been  re- 
sponsible for  the  whole  amount  of  their  policy, 
without  regard  to  any  second  policy.  But  as 
the  plaintiffs  have  left  a  part  only  uncovered, 
they  seek  to  call  him  in  to  share  their  risk, 
when  they  could  not  have  called  in  a  second 
insurer.  They  require  the  plaintiffs  to  con- 
tribute to  their  loss,  when  they  have  expressly 
contracted  that  they  shall  have  no  right  to  call 
upon  any  second  insurer  for  contribution;  and 
this  doctrine  is  set  up  against  the  party  with 
whom  they  have  made  that  express  contract. 
Before  the  defendants  can  establish  that  prin- 
ciple,they  must,therefore,show  that  the  plaint- 
iffs were  something  more  than  a  second  or  sub- 
sequent insurer  in  relation  to  an  eldest  policy 
containing  that  express  stipulation. 

Every  principle  in  relation  to  the  uninsured 
interest  which  has  been  elaborately  considered 
by  Emerigon,  Valin  and  Pothier,  peculiarly  ap- 
ply in  all  their  strength  to  policies  of  this  kind. 
The  defendants  stand  exactly  in  the  position 
413*]  of  the  *first  insurer  under  the  French 
policies.  They  are  interested,  indeed,  that 
there  should  be  kept  on  board  a  surplus,  that 
they  may  make  others  participate  in  partial 
losses  and  averages  and  to  that  extent  alleviate 
their  burden.  But  this  pecuniary  interest  is 
not  a  legal  right,  as  all  these  writers  very  just- 
ly observe.  There  is  no  strict  partnership  with 
subsequent  insurers  or  the  owner.  If  there  was 
any  doubt  at  all  in  the  case  of  a  total  loss  un- 
der the  English  policies,  where  part  of  an  orig- 
inal uninsured  interest  remained  in  the  ship, 
the  whole  ground  on  which  that  doubt  could 
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have  rested,  is  swept  away  by  the  introduction 
of  these  clauses  into  the  policy.  The  English 
rule  would  have  rested  in  that  case,  if  it  had 
existed  at  all  in  the  case  of  a  total  loss  on  the 
ground  that  all  the  insurers  and  the  owner  were 
to  participate  in  every  kind  of  loss  according 
to  their  original  interest,  for  the  whole  voyage 
round;  and  that  is  the  exact  principle  assumed 
by  the  defendants  and  on  which  they  rest  that 
part  of  their  case.  But  the  whole  foundation 
of  such  a  construction  of  these  policies  is  swept 
away  by  the  express  contract  of  the  parties. 
The  whole  reason  urged  for  such  a  rule  and  on 
which  it  would  have  rested,  if  it  had  ever  ex- 
isted, fails  to  reach  this  policy,  and  is  totally 
inapplicable  to  it.  In  case  of  over  insurance, 
this  eldest  policy  does  not  divide  the  premium 
with  other  insurers.  It  retains  the  whole  pre- 
mium absolutely,  under  all  contingencies.  For 
that  end  too,  it  systematically  excludes  all  the 
surplus  interest  from  all  participation  in  the 
amount  which  it  covers.  Would  these  defend- 
ants have  returned  any  part  of  the  premium, 
if  there  had  been  subsequent  policies  to  double 
the  amount  of  the  whole  original  interest?  Not 
a  farthing.  They  would  have  replied  :  "  We 
are  expressly  answerable  in  case  of  loss  for  the 
whole  amount  subscribed  ;  we  have  stipulated 
that  no  others  are  to  contribute  to  us  in  such 
case  as  to  that  full  amount;  and  we  made  it  an 
express  stipulation,  which  naturally  flowed 
from  that  contract,  that  we  were,  accordingly, 
to  retain  the  whole  premium." 

The  consequence  of  these  views  of  the  case 
is  to  place  the  insurers  on  such  policies  as 
these,  exactly  within  all  the  general  principles 
so  clearly  illustrated  by  the  French  writers. 
We  have  in  their  treatises  a  full  examination 
of  the  nature  *of  this  contract  ( a  con-  [*4 1 4 
tract  exactly  like  the  present )  and  an  ample 
exposition  of  the  liability  of  the  insurers,  nat- 
urally flowing  from  their  undertaking.  But  if 
this  exposition  of  this  contract  were  wanting 
and  authority  had  not  settled  it,  it  would  still 
be  enough  to  say  that  such  is  the  express  con- 
tract itself  on  its  face.  What  the  French  and 
English  policies  have  not  said  on  their  face  as 
to  the  uninsured  interest,  but  left  to  the  gen- 
eral principles  of  the  indemnity,  the  contract 
of  these  defendants  has  expressly  provided  for 
and  concluded  them  from  disputing  by  their 
own  positive  stipulation.  To  them  it  is  the  same 
in  the  case  of  a  total  loss  where  aliment  remains 
on  board  to  feed  their  policy,  as  if  no  surplus 
interest  had  ever  existed.  But  the  treatise  of 
Emerigon  on  the  point  of  a  discharge  of  part 
of  the  interest  uninsured,  is  not  in  relation  to 
any  peculiarity  existing  in  the  French  law.  It 
is  on  the  nature  and  extent  of  the  indemnity 
undertaken,  on  first  principles.  The  opinions 
of  writers  like  Valiu,  Pothier  and  Emerigon, 
are  of  great  and  deserved  weight.  They  are 
interpretations.containing  the  sense  of  the  com- 
mercial world  on  the  subject.  If  it  was,  how- 
ever, even  a  peculiarity  in  the  French  law.yet 
since  these  clauses  would  reduce  the  case  ex- 
actly to  the  predicament  of  the  French  policies, 
we  should  still  call  in  the  doctrines  supported 
by  such  men  as  expressing  the  sense  of  the  mer- 
cantile world.  See  opinion  of  Judge  Story,  in 
the  case  of  Ins.  Co.  v.  Lord,  4  Mas. ,  253,  255. 
In  that  case,  a  case  on  a  respondentia  bond,  he 
referred  to  their  illustrations  of  the  French  law 
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in  a  parallel  case,  so  far  as  they  reached  the 
general  principles  on  which  that  contract  rests, 
on  a  point  in  which  the  two  cases  stood  in  the 
same  predicament.  But  we  do  not  admit  that 
this  is  a  peculiarity  of  the  French  law  in  the 
case  of  a  discharge  of  the  surplus  uninsured 
interest,  in  case  of  a  total  loss.  It  is  the  gener- 
al principle  everywhere  of  the  indemnity  un- 
dertaken, where  aliment  remains  to  keep  the 
policy  full;  and  the  exposition  of  the  extent  of 
that  indemnity  in  a  case  of  total  loss  drawn 
from  the  nature,  intent  and  object  of  the  con- 
tract. 

The  adjustment  of  the  loss  must  be  made  up 
by  taking  the  amount  on  board  at  the  time  of 
the  loss.  If  it  was  equal  to  the  sum  covered, 
415*]  the  defendants  are  liable  to  pay  *that 
amount.  It  is  altogether  immaterial  whether 
the  proceeds  of  that  part  of  the  cargo  sold  at 
Callao  is  taken  into  the  account  or  not.  There 
was  still  enough  left  on  board,  of  the  original 
interest  to  keep  the  policy  full.  The  plaintiffs 
are, therefore, entitled  to  judgment  for  $20,000 
and  interest,  deducting  the  payments  which 
have  been  made  and  the  amount  of  the  premi- 
um note,  with  interest  allowed  accordingly  on 
the  credits. 

It  appears  from  the  case.that  when  Mr, Hicks 
originally  made  up  the  apportionment  of  the 
loss  on  this  policy,  he  took  all  the  policies  as 
of  one  date  and  risk,  without  regard  to  the 
special  clauses  inserted  in  all  of  them,  and 
charged  the  plaintiffs  also  with  a  pro  rata  loss 
on  their  original  uninsured  inteiest  without  re- 
gard to  the  principles  established  in  such  case, 
and  totally  overlooking  the  cardinal  and  con- 
trolling fact  that  this  was  a  policy  on  a  trad- 
ing voyage  and  on  time.  The  plaintiffs  of- 
fered that  adjustment  to  the  defendants,  but 
they  refused  to  pay  anything  and  never  acced- 
ed to  it.  This  proposition,  offer  or  demand,  is 
therefore  of  no  moment.  Not  having  been  ac- 
ceded to,  it  is  no  adjustment  and  binding  on 
no  one.  The  defendants  must  now  be  answer- 
able according  to  the  rules  which  the  law  ap- 
plies to  their  contract. 

Messrs.  J.  Duerand  S.  P.  Staples,  for  de- 
fendants. The  plaintiffs  insist  they  have  a  right 
to  recover  the  full  sum  named  in  the  policy, 
without  reference  to  the  part  of  the  cargo  land- 
ed, as  there  was  property  remaining  on  board  at 
the  time  the  loss  happened, to  an  amount  equal 
to  the  amount  named  in  the  policy.  The  de- 
fendants insist,  that  the  plaintiffs  are  entitled 
to  recover  only  such  portion  of  the  sum  insured, 
as  the  amount  of  the  policy  bears  to  the  amount 
of  the  whole  cargo.  This  right  of  recovery  to 
the  fulLamount  of  the  sum  named  in  the  poli- 
cy is  placed  on  several  grounds.  The  first  is 
upon  general  principles  applicable  to  all  open 
policies  on  cargoes  situated  as  this  was  at  the 
time  of  the  loss.  The  second  ground  is,  that 
this  is  a  policy  on  time  and  upon  a  trading  voy- 
age. The  third  is  upon  the  ground  of  the  pro- 
viso referring  to  policies  prior  and  subsequent 
in  date. 

4 1 6*]  *1.  As  to  the  first  ground.  That  with- 
out reference  to  this  being  a  time  policy,  and 
without  reference  to  that  portion  of  the  cargo 
landed  and  in  safety,the  plaintiff s  have  a  right 
to  recover  the  full  amount  named  in  the  poli- 
cy, there  being  that  amount  of  property  on 
board  at  the  time  of  the  loss.  If  this  ship  had 
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been  totally  lost  at  sea,  with  all  her  cargo,  be- 
fore she  had  arrived  at  any  port,  or  delivered 
any  part  of  it,  each  of  the  underwriters  must 
have  paid  the  amount  of  his  policy,  and  the 
owners  must  have  lost  the  balance.  If  the  ves- 
sel had  met  with  a  disaster,  and  her  cargo  had 
been  partially  lost  or  injured,  it  is  well  settled 
law  that  each  underwriter  must  have  paid  in 
proportion  as  the  sum  by  him  insured  bore  to 
the  whole  amount  of  the  cargo,  and  the  own- 
er must  have  borne  the  loss  upon  his  uninsured 
part  in  the  same  proportion.  This  will  proba- 
bly be  admitted.  If  the  loss  on  the  cargo 
should  amount  to  seven  eighths  or  fifteen  six- 
teenths of  its  value, the  rule  would  be  the  same. 
But  it  is  insisted  that  if  the  vessel  with  her  car- 
go arrives  in  port, and  a  loss  there  happens  aft- 
er the  landing  has  commenced,  the  rule  is  dif- 
ferent. It  is  admitted  that  the  difference  is 
sanctioned  by  no  adjudged  case  ;  at  least  that 
the  point  has  never  been  decided.  It  is  admit- 
ted that  at  the  time  the  policies  were  executed 
they  all  attached,  there  being  more  than  cargo- 
enough  on  board  to  supply  all  the  policies.and 
upwards  of  $2,000  left  uncovered,  and  at  the- 
risk  of  the  owners.  If  The  China  had  been  met 
at  sea  by  an  armed  force,and  the  same  amount 
of  property  taken  from  her.  all  must  have  borne 
the  loss  equally.  So  if  the  loss  had  happened 
by  the  perils  of  the  sea.  If  while  The  China 
lay  in  the  Bay  of  Callao,  and  before  any  por- 
tion of  her  cargo  had  been  landed,  it  had  been 
lost  ordamaged,to  the  amount  of  three  fourths- 
or  seven  eighths,  each  must  have  paid  in  pro- 
portion as  the  sum  insured  bore  to  the  whole 
amount  of  the  cargo.  The  rule  contended  for 
by  the  plaintiffs  is  erroneous  in  principle.  It 
goes  upon  the  idea  that  each  insurer  takes  a^ 
particular  part  or  portion  of  the  cargo;  where- 
as he  insures  so  much  on  the  whole  cargo.  If, 
therefore,  any  portion  of  the  cargo  is  lost,  the 
underwriters  suffer.  If  any  portion  is  saved, 
it  in  like  manner  operates  for  their  benefit. 
The  plaintiffs  have  no  right  to  say  that  the 
part  of  the  cargo  landed  was  the  uncovered  part 
*of  the  cargo,  or  the  part  insured  by  [*4 1 7 
the  Owners.  This  would  be  against  a  leading 
principle  of  marine  insurance,  which  distin- 
guishes it  from  a  fire  policy.  In  a  marine  in- 
surance the  policy  is  upon  a  part  of  the  whole 
cargo,  and  not  upon  the  the  whole  of  a  part  of 
the  cargo,  and  this  is  a  governing  principle 
throughout,  and  not  to  be  changed  or  depart- 
ed from,  unless  upon  stipulations  contained  in 
the  policy  itself  requiring  it.  The  analogies  and 
symmetry  of  the  law  of  marine  insurance  re- 
quire that  the  rule  contended  for  by  the  de- 
fendants should  be  applied  to  this  case.  If  the 
loss  had  happened  at  sea  to  the  same  amount 
before  any  portion  of  the  cargo  had  been  land- 
ed, it  is  agreed  that  each  underwriter  must 
have  paid  in  proportion  as  the  sum  by  him  in- 
sured bore  to  the  whole  amount  of  the  cargo, 
and  the  owner  must  have  borne  the  loss  upon 
the  uninsured  part  of  the  cargo  in  the  same 
proportion.  It  is  conceded  that  any  partial 
loss  must  have  been  settled  upon  this  principle. 
Suppose  that  while  The  China  lay  in  the  Bay  of 
Callao,  and  before  any  portion  of  her  cargo 
had  been  landed,  the  cargo  had  been  damaged 
by  a  storm  to  the  amount  of  50  or  75  per  cent., 
would  not  each  underwriter  and  the  owner 
have  shared  in  the  loss  ?  Would  not  the  rule- 

WEND.  14^. 


1835- 


AMERICAN  INS.  Co.  v.  GBISWOLD. 


41T 


be  the  same  after  a  part  of  the  cargo  had  been 
landed  ?  Suppose  the  cargo  amounted  to 
$15,000,  the  policy  to  $10,000,  leaving  $5,000 
uncovered  and  at  the  risk  of  the  owners,  and 
after  $5,000  worth  of  the  cargo  had  been  land- 
ed, a  damage  happens  to  the  cargo  of  $5,000, 
would  that  $5,000  be  paid  by  the  underwriter 
without  any  reference  to  the  original  amount 
of  the  cargo? — would  not  the  loss  be  settled  in 
the  same  manner  as  it  would  have  been,  had 
the  loss  happened  at  sea  ?  Upon  what  princi- 
ple is  it  that  a  distinction  is  attempted  to  be 
made  between  a  loss  happening  to  a  cargo  in 
port,  after  a  part  of  it  has  been  landed,  from  a 
loss  happening  to  the  same  cargo  under  the 
same  circumstances  before  any  portion  of  it 
has  been  landed  ?  In  the  latter  case  all  agree 
that  the  owner  must  contribute.  In  the  for- 
mer it  is  insisted  that  his  share  has  been  land- 
ed, and  he  shall  not  contribute.  Why  should 
not  the  landing  of  a  part  of  the  cargo  make 
418*]  for  the  benefit  of  *the  underwriter  as 
well  as  the  owner  ?  See  Phil.  Ins.,  p.  329, 
where  he  states, that  in  regard  to  goods,  it  is  a 
general  rule  that  if  a  part  of  the  subject  insured 
is  withdrawn  from  the  perils  insured  against, 
the  insurable  interest  is  proportionably  dimin- 
ished. How  can  the  owner  say  to  the  under- 
writer, the  part  saved  is  mine  and  the  part  lost 
is  yours,  and  I  abandon  it  to  you  ?  Might  he 
not  as  well  say  this  after  a  partial  loss  happen- 
ing at  sea,  and  before  any  part  of  the  cargo  has 
been  landed  ? 

Upon  what  principle  is  it  that  the  assured 
can  say  to  the  underwriter,  although  by  the 
landing  in  safety  a  portion  of  the  cargo,  your 
policy  covers  a  less  amount  of  property,  yet 
the  amount  of  interest  insured  and  the  extent 
of  your  liability  remain  the  same  ?  We  insist 
that  as  far  as  the  cargo  is  landed  the  underwrit- 
er is  relieved.  The  plaintiffs  insist  that  the 
landing  of  any  portion  of  the  cargo  is  no  re- 
lief, so  long  as  an  amount  remains  on  board 
equal  to  the  amount  named  in  the  policy.  That 
as  the  cargo  is  landed,  the  policy  varies  in  its 
extent,  but  deepens  in  its  interest.  We  insist 
that  when  a  policy  once  attaches  to  a  cargo  it 
remains  so  attached,  and  neither  recedes  nor 
expands,  but  as  the  cargo  is  delivered  the  poli- 
cy is  relieved  pro  tanto.  If  the  policy  is  on 
time  or  for  a  trading  voyage,  and  its  provis- 
ions be  apt  for  that  purpose.it  may  be  relieved 
from  cargo  as  it  goes  out,  and  attach  to  new 
cargo  as  it  comes  in  ;  but  when  once  attached 
it  remains  so  until  relieved,  and  is  relieved  pro 
tanto  by  every  delivery  of  cargo.  These  are 
considered  by  the  defendants  as  the  sound  prin- 
ciples of  the  English  and  American  law  of  in- 
surance. But  several  authorities  have  been  cited 
with  a  view  to  vary  or  shake  these  principles. 

The  first  case  is  that  of  Ins.  Co.  v.  Catlett, 
12  Wh.,  339,  which  is  cited  more  than  once  by 
the  counsel  for  the  plaintiffs,  in  different  parts 
of  their  argument.  The  court  decide  that  it  is 
a  policy  on  $10,000  round,  and  that  such  is  the 
fair  import  of  the  language  of  the  policy  and, 
therefore,  the  underwriters  must  pay  $10,000, 
if  that  amount  was  on  board  at  the  time  of  the 
419*]  loss,  *and  lost  by  reason  of  the  perils 
insured  against;  but  they  also  say  that  if  the 
voyage  had  been  to  St.  Thomas  only,  then  the 
argument,  that  in  settling  the  loss  reference 
must  be  had  to  that  portion  of  the  cargo  which 
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had  been  landed  at  St.  Thomas  might  apply. 
So  far  as  this  case  bears  upon  the  point  now 
under  consideration,  it  supports  the  argument 
of  the  defendants.  The  loss  took  place  after 
the  vessel  had  left  St.  Thomas,  her  first  port 
of  delivery;  but  in  the  present,  it  took  place  at 
Callao,  where  the  vessel  first  arrived  and  be- 
gan to  discharge  her  cargo;  i.  e.,  it  took  place 
during  the  continuance  of  the  first  voyage 
covered  by  the  policy,  and  before  the  com- 
meucement  of  a  second  risk. 

Davy  v.Hallett,  3  Cai.,  16.  This  was  a  valued 
policy  on  freight,  out  and  home.  A  question 
was  made  whether  the  policy  was  so  expressed 
as  that  it  was  for  $2,000  out  and  $2,000  home, 
or  only  for  $2,000  out  and  home — that  is, 
$1,000  on  each  voyage;  and  the  court  examin- 
ing the  words  of  the  policy,  say  that  it  means 
$2,000  out  and  $2,000 home.  The  vessel  earned 
her  $2,000  freight  on  her  outward  voyage, 
and  received  her  money;  but  on  the  return  was 
taken  one  day  out,  and  the  assured  abandoned. 
The  question  was,  whether  he  should  recover 
for  the  $2,000  home,  and  the  court  decided  in 
the  plaintiff's  favor.  It  is  difficult  to  see  that 
the  points  decided  in  this  case  have  any  ma- 
terial bearing  on  the  point  now  under  discus- 
sion. Probably  the  case  is  cited  for  the  sake 
of  bringing  to  view  a  case  stated  from  the 
French  law  by  the  then  Ch.  J.  Kent,  found  in 
Valin  and  Emerigon,  which  will  hereafter  be 
considered. 

Gardiner  v.  Smith,  1  Johns.  Cas.,141.  This 
was  an  action  on  a  policy  of  insurance  on 
goods,  at  and  from  N.  Y.,  to  Jamaica,  and  24 
hours  after  the  goods  were  landed.  They  all 
arrived,  and  a  part  were  landed.  After  they 
had  been  landed  more  than  24  hours,  they 
were  all  seized^,  both  those  onboard  of  the  ship 
and  those  landed.  One  question  was,  whether 
the  underwriters  were  discharged  till  all  the 
goods  had  been  landed  24  hours;  and  the  court 
decided  that  the  policy  meant  that  the  whole 
cargo  should  be  landed  24  hours  *be-  [*42O 
fore  the  underwriters  should  be  relieved  from 
any  part  of  the  risk.  They  say  the  policy  ap- 
plies to  no  particular  part  of  the  cargo.  Anoth- 
er question  was,  whether  the  loss  was  so  far 
total  as  to  allow  the  assured  to  abandon;  and 
the  court  decided  that  it  was.  We  do  not  per 
ceive  that  the  points  decided  in  this  case  have 
any  material  bearing  upon  any  question  at 
issue  in  this  case.  So  far  as  the  case  shows 
that  the  policy  can  apply  to  no  particular  part 
of  the  cargo,  it  is  in  favor  of  the  defendants. 

It  is  said  by  the  plaintiffs'  counsel,  that  the 
premium  paid  in  this  case,  7i  per  cent.,  shows 
that  the  risk  was  for  the  whole  voyage.  There 
is  nothing  in  the  case  which  shows  that  this 
was  an  unreasonable  or  unusual  premium  upon 
the  risk,  understood  as  the  defendants'  counsel 
understand  it. 

The  learned  counsel  opposed  to  us  have  in- 
dulged pretty  freely  in  extracts  from  the  specu- 
lations of  French  writers  on  the  law  of  insur- 
ance. We  do  not  perceive  from  these  extracts 
that  the  question  is  settled,  even  in  the  French 
law;  and  if  it  was,  it  would  have  very  little  in- 
fluence in  determining  the  question  against 
the  settled  analogies  of  our  own  law.  In 
Winter  v.  Haldiman,  2  Barn  &  Aid.,  649;  2£ 
Eng  C.  L.,  155,  Ld.  Tenterden,  in  remarking 
upon  a  case  of  insurance  then  under  consider- 
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ation,  where  no  precedent  was  to  he  found  in 
point,  and  where  he  had  been  referred  to  the 
French  law,  says:  In  this  country,  if  we 
"  should  depart  from  usage  and  decisions  and, 
instead  of  reasoning  upon  them,  should  look 
to  abstract  principles.we  should  resolve  things 
into  their  first  elements.  Laws  and  usages 
vary  in  different  countries,  on  this  as  on  other 
subjects."  In  this  country  many  losses  are 
considered  losses  by  the  perils  of  the  sea, 
which  are  not  so  in  France.  In  some  countries 
negligence  and  want  of  skill  is  considered  bar- 
ratry. Not  so  here.  In  this  country  the  prem- 
ium of  insurance  is  considered  a  part  of  the 
goods,  and  as  such  insurable.  Not  so  in  France, 
unless  by  a  particular  provision.  Perhaps  the 
differences  between  our  law  and  that  of  France 
are  quite  as  great  as  the  similarities. 

II.  The  next  ground  on  which  the  plaintiffs 
rest  their  claim  is,  that  this  is  a  policy  on  time 
421*]  and  for  a  trading  voyage;  *essentially 
different,  say  the  plaintiffs,  from  a  policy  for 
a  specific  voyage  where  the  termini  are  named. 
This  is  not  a  policy  from  place  to  place,  but 
from  such  a  time  to  such  a  time,  during  which 
time  the  ship  may  go  where  she  pleases,  take 
on  board  what  cargo  she  pleases,  and  discharge 
it  when  and  where  and  in  such  parcels  as  she 
pleases.  In  these  and  perhaps  in  some  other 
particulars,  this  policy  is  essentially  different 
from  the  common  policy,  on  an  ordinary  spe- 
cific voyage.  But  what  bearing  have  these 
differences  upon  the  point  in  controversy  in 
this  case  ?  Before  the  circumstances  are  con- 
sidered of  any  importance,  it  is  necessary  to 
show  their  bearing  upon  the  point  in  contro- 
versy. All  these  circu.mstances  may  exist, 
without  affecting  in  the  least  the  point  in  ques- 
tion. The  doctrine  we  contend  for.  that  in  set- 
tling a  loss  reference  shall  be  had  to  the  whole 
cargo,  is  just  as  applicable  to  this  policy  on 
time,  as  to  any  other.  The  only  difference  re- 
lating to  the  point  in  question  is,  that  this 
policy  does  not,  like  a  common  policy,  become 
Junctus  offlcio,  when  one  cargo  to  which  it  has 
been  attached  has  been  laden  on  board  and 
delivered  in  safety.  The  policy  in  question 
will  attach  to  any  cargo  or  any  number  of  car- 
goes taken  on  board  during  the  eighteen 
months,  and  will  be  discharged  at  the  close  of 
the  time,  whether  the  cargo  then  on  board  be 
delivered  in  safety  or  not.  But  the  responsi- 
bility of  the  insurers  on  the  cargo,  during  each 
voyage,  must  be  determined  by  the  same  rules 
as  if  that  voyage. had  been  alone  and  specific- 
ally insured.  There  may  be  successive  risks, 
but  the  liability  in  each  is  the  same.  The  law 
which  fixes  the  obligations  and  rights  of  both 
parties,  during  the  continuance  of  a  distinct 
risk,  is  not  changed  because  several  such  risks 
are  embraced  in  one  policy,  instead  of  being 
separately  insured.  If  we  depart  from  this 
principle,  we  must  be  involved  in  endless  un- 
certainty; for  where  are  the  rules  to  be  found 
which  govern  policies  on  time  and  on  trading 
voyages,  as  distinct  from  ordinary  insurances? 
If  the  well  known  and  established  law  of  in- 
surance is  not  applicable  to  policies  of  this  de- 
scription,they  must  of  necessity  be  abandoned, 
notwithstanding  their  convenience  in  practice 
is  esteemed  to  be  such,  that  their  use  is  daily 
422*]  extending.  They  *must  of  necessity  be 
abandoned,  since  the  parties,  both  insurers  and 
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assured,  will  have  no  means  of  knowing  either 
their  duties  or  their  rights,  until  the  new  law 
of  insurance  by  which  they  are  to  be  regulated, 
the  existence  of  which  has  been  hitherto  un- 
known and  unsuspected, shall  be  promulgated. 
When  a  partial  loss  happens  on  a  policy  on 
time  like  the  present,  it  must  be  settled  as  other 
partial  losses  are  settled,  and  the  underwriter 
must  pay  upon  his  policy  in  proportion  as  the 
sum  insured  bears  to  the  whole  amount  of  the 
cargo  laden  on  board.  Every  new  port  at 
which  the  vessel  takes  in  cargo  is  the  com- 
mencement of  a  new  voyage,  for  the  purpose 
of  testing  the  extent  of  the  cargo  to  which  the 
policy  attached.  This  rule  is  common  in  policies 
on  time.  In  a  time  policy  on  the  vessel,  every 
new  port  at  which  the  vessel  takes  in  or  dis- 
charges cargo,  is  the  commencement  of  a  new 
voyage  in  such  a  sense  that  the  vessel  must  be 
made  seaworthy  at  every  such  port.  Suppose 
an  open  time  policy  for  $15,000  to  run  eight 
months  on  cargo  or  cargoes  whenever  taken 
on  board,  and  the  vessel  sails  from  this  to  New 
Orleans  with  a  cargo  of  the  value  of  $15,000 
on  board,  and  there  discharges  $10,000  of  her 
cargo  and  takes  $10,000  more  of  cargo  for 
Liverpool,  and  a  total  loss  happens,  it  is  quite 
obvious  that  the  underwriter  must  pay  the 
value  of  the  cargo  covered  by  his  policy,  being 
$15.000.  Suppose  that,  instead  of  $15,000, 
$20.000  of  cargo  had  been  taken  in  at  N.  O., 
and  a  partial  loss  had  happened  on  the  voyage 
from  N.  O.,  to  Liverpool;  must  not  the  owner 
pay  his  proportion  of  the  loss,  in  proportion  to 
the  uncovered  part  of  the  cargo,  and  the  un- 
derwriter pay  in  proportion  as  $15,000  bear  to 
$20,000  the  same  as  on  a  common  policy  ?  Sup- 
pose a  damage  had  happened  to  the  whole 
cargo  while  in  port  at  Liverpool,  and  before 
any  portion  of  it  had  been  landed;  must  not 
the  insurer  and  the  owner  pay  in  proportion 
to  their  respective  interests,  considering  the 
owner  his  own  insurer  to  the  amount  of  the 
cargo  not  insured  ?  Suppose  a  total  loss  in 
port,  must  not  each,  the  underwriter  and  the 
owner,  bear  it  in  proportion  to  his  interest  ? 
Suppose  a  part  of  the  cargo,  to  the  amount  of 
$5,000,  has  been  *landed,  and  the  re-  [*423 
maining  $15, 000 on  board  is  totally  lost;  what 
right  has  the  owner  to  say  that  portion  of  the 
cargo  which  was  landed  and  saved  is  the  in- 
terest on  which  I  stood  my  own  insurer,  and 
that  port  lost  is  the  portion  on  which  the  un- 
derwriter stood  insurer  ?  Can  he  say  this  with 
any  more  propriety  on  a  policy  on  time,  than 
on  any  other  policy  ?  As  respects  the  point 
now  under  consideration,  the  rule  must  be  the 
same  as  in  a  common  policy  on  cargo  from 
one  part  to  another.  It  is  not  sufficient  to  say 
that  because  this  is  a  policy  on  time,  therefore 
the  rules  for  settling  a  loss  must  be  different. 
It  must  be  shown  that  this  circumstance  ren- 
ders a  different  rule  necessary  and  proper, 
which, we  think,  has  not  and  cannot  be  done. 
It  is  again  said,  under  this  head  of  the  argu- 
ment, by  our  opponents,  that  the  amount  of 
the  premium,  7£  per  cent.,  shows  that  their 
rule  of  construction  must  be  correct.  This  is 
said  upon  the  supposition  that  we  contend  that 
a  time  policy  can  attach  to  one  cargo  only,  and 
then  becomes  functus  officio.  But  this  is  a  mis- 
take. -  We  contend  for  no  such  thing.  The 
policy  attaches  to  every  new  cargo  during  the 
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time  it  has  to  run.  All  fire  policies  are  time 
policies,  and  in  this  respect  marine  policies  on 
time  are  like  them  ;  but  the  loss  is  to  be  set- 
tled as  a  marine  loss,  and  not  as  a  fire  loss. 

But  in  the  next  place  the  plaintiffs  insist  that 
this  is  a  trading  policy,  giving  the  assured  lib- 
erty to  touch  and  trade  at  any  and  all  places 
within  the  period  of  time  for  which  the  policy 
runs.  It  is,  undoubtedly,  so;  but  this  does  not 
affect  the  point  in  controversy,  namely  :  how 
is  the  loss  to  be  settled  ?— and  in  what  propor- 
tions and  by  whom  is  it  to  be  borne  ?  Our 
construction  of  the  policy  allows  the  assured 
to  touch  and  trade  as  often  as  he  pleases,  and 
to  take  in  and  discharge  cargo  as  often  as  he 
pleases ;  but  we  do  not  thereby  agree,  that 
when  we  insure  a  part  of  a  cargo,  if  it  is  lost 
we  will  pay  for  the  whole  ;  nor  do  we  thereby 
agree  to  a  change  of  any  of  the  established 
rules  of  settling  losses.  The  case  cited  from  1 
Brod.  &  Bing.,  426;  5  Eng.  Com.  L.,  134, 
only  proves  what  has  been  conceded  in  this 
case  from  the  beginning,  namely,  that  this  pol- 
icy allowed  the  insured  to  touch  and  trade. 
424*]  ^Undoubtedly,  in  this  case  there  can 
be  no  deviation  arising  from  delay  or  any  other 
cause  ;  but  how  does  this  difference  from  the 
common  policy  show  that  there  is  to  be  a  dif- 
ferent rule  for  settling  a  loss  when  it  happens? 
That  this  loss  is  to  be  settled  upon  the  princi- 
ples contended  for  by  the  plaintiffs,  because 
they  have  shown  that  the  policy  is  a  time  pol- 
icy or  a  trading  policy,  is  a  non  sequitur.  Even 
if  the  plaintiffs  were  right  in  the  points  hither- 
to discussed,  it  would  only  follow  that  no  por- 
tion of  the  loss  ought  to  be  charged  to  them  on 
the  ground  that  they  were  partly  uninsured  ; 
not  that  it  ought  not  to  be  borne  by  the  sev- 
eral policies  (all  of  which  had  attached),  in 
proportion  to  the  sums  which  they  respectively 
insured.  For  the  purpose,  therefore,  of  estab- 
lishing that  the  defendants  are  liable  to  the 
full  extent  of  their  subscription,  and  the  sub- 
sequent policies  only  for  the  surplus,  it  is  next 
contended  that  this  is  the  prior  policy,  and  as 
such  must  be  first  exhausted.  If  it  had  been 
intended  to  have  made  the  underwriters  liable 
for  whatever  amount  might  have  been  on 
board  at  the  time  of  the  loss  not  exceeding  the 
policy,  how  easy  would  it  have  been  to  have 
said  so.  That  no  such  declaration  is  found  in 
the  policy  is  pretty  high  evidence  that  no  such 
intention  existed  at  the  time  it  was  executed. 

III.  This  is  the  oldest  policy,  having  been 
•executed  May  17,  1824.  The  ship  sailed  May 
21,  and  at  that  time  it  is  said  no  other  policy 
had  been  executed.  There  was  no  prior  in- 
surance. In  this  policy  is  the  common  clause 
inserted  in  the  American  policies  as  to  other 
policies  on  the  same  subject,  prior  or  subse- 
quent in  date.  In  this  policy  it  is  declared 
that  the  underwriters  will  be  responsible  for 
the  full  amount,  without  right  to  claim  contri- 
bution. This  proviso,  soon  after  the  Revolu- 
tion, was  inserted  in  the  American  policies  to 
avoid  the  rule  adopted  and  well  settled  in  En- 
gland, that  where  a  double  insurance  is  made, 
all  the  underwriters  must  contribute  in  pro- 
portion to  the  sums  for  which  each  policy  was 
subscribed,  without  reference  to  which  was 
first  or  which  last  in  date.  "  Double  insur- 
ance is  where  the  insured  makes  two  insur- 
ances on  the  same  risk,  and  the  same  interest. 
WEND.  14. 


The  two  policies  are  considered  in  Enarland  as 
making  *but  one  insurance. "  Thurston[*4: 25 
v.  Koch,  4  Dall  ,348;  1  Marsh.,  146.  "The 
assured  may  recover  the  amount  of  the  loss  of 
either,  but  he  can  take  but  one  satisfaction. 
He  can  receive  only  the  amount  of  his  loss.  A 
double  assurance  does  not  allow  the  assured  to 
demand  a  double  satisfaction.  This  would  be 
against  first  principles."  1  Cond.  Marsh.,  146, 
n  In  France,  if  there  be  several  policies  on 
the  same  cargo,  and  same  interest,  the  first 
shall  be  preferred.  If  there  be  an  over  insur- 
ance in  one  policy,  it  shall  not  be  reduced  rata- 
bly  upon  all,  but  the  latter  insurers  shall 
withdraw  on  receiving  half  per  cent.  In  Hol- 
land it  is  still  different.  To  settle  the  rule  in 
the  U.  S.,  in  cases  of  double  insurance,  most, 
and  now  perhaps  all,  the  offices  have  intro- 
duced the  clauses  in  question  into  their  poli- 
cies. The  avowed  object,  and  the  real  object 
and  the  only  object  of  the  clause,  was  to  vary 
the  English  rule  where  a  double  insurance  had 
been  made — that  is,  where  the  same  interest 
had  been  insured  twice  over ;  and  in  such  case 
the  proviso  does  vary  the  rule,  and  does  away 
the  English  rule  by  which  contribution  is 
claimed— and  so  far  it  was  intended  the  pro- 
viso should  go,  and  no  further.  It  never  has 
been  carried  further  in  practice,  or  by  any  ju- 
dicial decision.  The  proviso  has  no  applica- 
tion to  a  case  where  there  is  no  double  insur- 
ance, and  where  the  same  interest  is  not  in- 
sured twice  over.  Where  the  value  of  the 
cargo  is  equal  in  amount  to  all  the  policies, 
this  clause  has  no  application  ;  for  then  there 
is  interest  to  supply  all  the  policies,  and  each 
underwriter  runs  his  own  risk,  and  earns  his 
own  premium.  Because  there  are  two  poli- 
cies on  the  same  cargo,  it  by  no  means  follows 
that  there  is  a  double  insurance,  or  treble  in- 
surance if  there  be  three  policies  on  the  same 
cargo.  In  the  case  before  the  court,  there  are 
three  policies  on  the  same  cargo  ;  but  can  our 
opponents  show  that  there  is  a  double  insur- 
ance ?  In  case  the  cargo  had  been  lost,  the 
value  was  sufficient  to  enable  the  assured  to 
call  upon  each  underwriter  to  pay  the  full 
amount  of  his  policy.  When  we  examine  the 
object  and  reason  of  the  clause  in  the  Ameri- 
can policies,  the  whole  foundation  of  our  op- 
ponents' argument  fails.  No  light  is  thrown 
upon  this  subject  by  the  attempt  to  put  a  lit- 
eral construction  upon  the  terms  of  the  pro- 
viso. It  is  to  have  a  reasonable  and  a  sound 
Construction  to  effect  the  object  con-  [*426 
templated,  and  is  not  to  be  forced  or  tortured, 
with  a  view  to  effect  an  object  not  intended 
by  the  parties.  Suppose  a  cargo  is  shipped 
from  this  to  Liverpool  of  the  value  of  $35,000, 
and  A  insures  $10,000,  and  B  $10,000,  and  C 
$10,000,  and  $5,000  is  left  uncovered*  at  the 
risk  of  the  owner,  and  a  loss  happens  on  the 
voyage  by  a  damage  to  the  cargo  to  the  amount 
of  $15,000  ;  how  and  by  whom  would  this  loss 
be  borne  ?  Each  policy  would  contribute  to 
the  loss  in  proportion  as  the  amount  insured 
by  each  bore  to  the  value  of  the  cargo,  making 
the  owner  contribute  in  the  same  ratio,  so  far 
as  he  stood  his  own  insurer.  This  is  the  uni- 
versal practice,  and  is  admitted  to  be  the  rule. 
In  such  case,  all  agree  the  proviso  has  no  ap- 
plication, and  no  construction  of  it,  however 
literal  or  liberal,  can  give  it  any  just  applica- 

067 


426 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1S85- 


tion ;  and  the  reason  is,  this  is  not  a  double 
insurance  and,  therefore,  the  application  of  the 
proviso  is  not  called  for.  The  above  is  the 
rule  in  case  of  a  partial  loss.  All  agree  it  is 
the  rule  in  case  of  a  total  loss,  where  all  the 
policies  are  full.  And  why  does  not  the  same 
rule  apply,  where  all  the  policies  have  been 
once  full,  and  a  part  of  the  cargo  has  been 
taken  out  and  the  rest  totally  lost  ?  The  prin- 
ciples of  analogy  seem  to  require  it.  The  case 
of  double  insurance  has  not  occurred.  The 
proviso  is,  therefore,  not  called  for  any  more 
in  the  above  case  than  in  the  case  of  a  partial 
loss.  How  can  the  Atlantic  or  Niagara  Com- 
pany say  that  the  part  of  the  cargo  landed  at 
Callao  was  the  portion  by  them  insured,  or  was 
exclusively  the  interest  which  they  insured, 
and  was  landed  for  their  benefit?  Is  there 
anything  in  the  proviso  which  provides  for 
this  case  ? 

The  conduct  of  the  plaintiffs  shows  that  this 
claim  now  set  up  is  an  after-thought.  When 
the  broker,  Mr.  Hicks,  made  up  and  stated  the 
loss,  it  never  entered  into  their  minds  that  such 
a  claim  as  this  could  be  made.  The  broker, 
therefore,  made  the  statement  in  the  usual  or 
common  way,  and  upon  the  common  well 
known  principles  adopted  in  all  analogous 
cases.  It  appears,  indeed,  from  Mr.  Hicks' 
statement,  that  the  plaintiffs  objected  to  this 
statement ;  but  it  does  not  appear  that  it  was 
on  the  ground  now  by  them  assumed,  or  that 
this  ground  was  thought  of  or  mentioned  at 
427*1  that  time.  *On  the  contrary,  it  is  mani- 
fest that  it  was  not  on  that  ground,  for  the 
plaintiffs  presented  Mr.  Hicks'  statement  to 
the  other  companies,  and  called  upon  them  to 
pay  accordingly ;  and  they  did  pay  or  com- 
promise, upon  the  ground  that  the  statement 
was  correct.  It  is  well  known  that  for  a  long 
time  this  whole  loss  was  resisted  by  all  the  of- 
fices, on  grounds  distinct  from  any  now  in 
question ;  -and  it  does  not  appear  that  until 
after  two  of  the  offices  had  settled  and  paid, 
this  ground  of  claim  now  set  up  against  the 
defendants  was  ever  put  forth.  The  statement 
of  Mr.  Hicks,  on  which  the  plaintiffs  received 
the  money  from  the  Atlantic  and  Niagara  of- 
fices, is  not  only  different,  but  inconsistent 
with  the  present  claim.  If  we  are  to.  pay  the 
full  amount  in  our  policy,  then  the  plaintiffs 
get  more  than  an  indemnity. 
The  amount  of  the  loss  as  stated  is  $27,000  00 


The  Niagara  has  paid 
The  Atlantic  paid 
If  we  pay  - 


$7,009  62 

4,701  31 

20,000  00 


$31,710  93 

It  will  make  near  $32,000.  This  shows  that 
the  plaintiffs,  in  claiming  and  settling  their 
loss  with  two  out  of  the  three  companies, 
adopted  without  hesitation  and  acted  upon  the 
principles  of  contribution  which  we  insist  are 
correct.  Admitting  for  the  present  that  this 
step  taken  by  the  plaintiffs  is  not  conclusive 
against  them,  yet,  when  we  see  merchants  of 
so  much  intelligence,  and  so  extensively  en- 
gaged in  commerce,  adopt  and  act  upon  the 
principles  which  we  contend  for,  in  a  case 
against  their  own  interest,  we  think  it  affords 
very  high  evidence  of  what  the  settled  under- 
standing of  merchants  is,  namely:  that  the  pro- 
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viso  has  no  application  to  a  case  like  the  pres- 
ent. There  is  another  fact  equally  decisive  to- 
show  the  understanding  of  the  plaintiffs:  the 
same  premium,  as  appears  by  the  statements  of 
Mr.  Hicks,  was  paid  to  the  Atlantic  and  Niag- 
ara Companies  as  to  the  defendants,  clearly 
showing  that  it  was  believed  at  the  time,  by  all 
the  parties,  that  when  the  policies  attached,  the 
companies  would  all  be  liable  for  the  same 
risks;  yet  it  is  obvious  that,  upon  *the  [*428 
construction  now  contended  for — that  by  the 
landing  of  cargo  the  subsequent  insurers  are 
first  exonerated— the  risks  under  the  prior  pol- 
icies are  vastly  more  extensive.  It  is  not  proved 
or  pretended  that  any  loss  like  the  present  has 
ever  been  settled  or  paid  upon  the  principles 
now  contended  for  by  the  plaintiffs.  No  such 
claim  has  ever  been  insisted  upon,  and,  there- 
fore,'never  resisted.  And  we  believe,  for  that 
reason,  no  case  can  be  found  where  a  claim 
like  that  now  made  by  the  plaintiffs  has  been 
advanced  or  presented  for  adjudication.  What 
was  said  by  Judge  Story  in  12  Wh.,  394,  was 
a  mere  obiter  opinion,  casually  thrown  out.  No 
such  point  was  before  him.  That  was  not  a 
case  of  double  insurance. 

We  will  now  examine  some  of  the  authori- 
ties cited  on  this  point  by  the  plaintiffs'  coun- 
sel. The  first  is  Watson  v.  Ins.  Co.,  3  Wash. 
(C.  C.),  2.  The  principles  established  in  this 
case,  so  far  as  they  have  any  bearing  upon  the 
point  under  consideration,  are  the  same  we 
have  admitted  and  labored  to  establish.  The 
case  did  not  present  the  point  now  in  question, 
and  the  judge  had  no  reference  to  it  in  his  re- 
marks. M'Kim  v.  Ins.  Co.,  2  Wash.  (C.  C.), 
89.  This  case  turned  entirely  upon  the  express 
stipulation  in  the  second  policy,  and  the  point 
now  in  debate  did  not  come  before  the  court, 
nor  was  it  considered  by  the  court.  Kenny  v. 
Clarkson,  1  Johns.,  385.  The  only  point  in 
this  case  having  any  relation  to  the  present  is 
thus  expressed  in  the  marginal  note:  "Where 
a  vessel  was  valued  at  $2,000  and  insured  at 
that  sum,  and  there  was  a  prior  insurance  for 
$3,000,  the  assured  was  allowed  to  prove  that 
the  vessel  was  worth  enough  to  cover  both  pol- 
icies." It  is  not  perceived  that  this  point  has 
any  bearing  on  the  present.  Kane  v.  Com,  Ins. 
Co.,  8  Johns.,  229.  The  loss  was  total  by  capt- 
ure, and  the  point  now  in  question  could  not 
and  did  not  arise.  The  great  question  was  as 
to  the  effect  of  an  agreed  valuation  of  certain 
goat  skins,  and  whether  the  value  of  the  whole 
was  sufficient  to  fill  both  policies.  The  other 
authorities  cited  have  been  examined,  and  un- 
less we  are  mistaken,  they  throw  no  light  on 
the  point  now  under  consideration — much  less 
do  they  decide  it.  The  question  remains  open, 
and  is  to  be  settled  on  principle:  and  we  think 
sound  *principles  require  that  it  should  [*42$> 
be  decided  in  favor  of  the  defendants.  The  case 
of  Ins.  Co.v.  Lynch,  11  Johns.,  234,  throws  some 
light  on  the  point  in  question,  and  to  some  ex- 
tent the  force  and  meaning  of  the  proviso  in 
question  are  there  examined.  It  cannot  be  de- 
nied that  the  elaborate  argument  of  the  plaint- 
iffs' counsel  is  skillfully  framed  to  divert  the 
attention  of  the  court  from  the  questions  on 
which  the  liability  of  the  defendants  for  the 
loss  as  now  claimed  principally  depends.  Great 
ingenuity  is  exerted  and  much  learning  dis- 
played to  establish  the  doctrine,  that  under  a 
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policy  on  goods  the  underwriter  continues  lia- 
ble to  the  assured  during  the  continuance  of 
the  risk  for  the  whole  amount  insured,  pro- 
vided goods  of  a  similar  amount  in  value  re- 
main on  board;  and  consequently  that  in  such 
•case  the  only  effect  of  the  landing  of  a  portion 
of  the  cargo,  on  which  the  policy  had  once  at- 
tached, is  to  shift  the  subject  of  the  insurance, 
not  to  diminish  the  responsibility  of  the  in- 
surer. Admitting,  for  the  sake  of  the  argu- 
ment, that  such  is  the  rule,  and  that  it  is  ap- 
plicable to  the  present  case,  what  is  the  effect? 
Merely  that  the  plaintiffs  are  not  to  bear  any 
portion  of  the  loss  that  has  occurred,  and  that 
the  whole  is  to  be  cast  upon  the  insurers;  but 
the  great  question,  in  what  proportion  it  is  to 
be  charged  on  the  different  policies,  still  re- 
mains; and  on  this  question  we  must  be  par- 
doned for  saying  the  learned  argument  of  our 
opponent  has  cast  very  little  light:  the  discus- 
sion is  not  met,  but  evaded. 

That  the  rule  which  the  learned  counsel  has 
sought  to  establish  as  between  the  assured  and 
the  underwriters,  is  applicable  in  England  be- 
tween insurers  on  policies  of  different  dates,  so 
that  the  subsequent  insurer  is  discharged  by  a 
landing  of  a  portion  of  the  cargo,  in  the  same 
manner  and  to  the  same  extent  that  the  assured 
himself  would  be  discharged,  is  not  pretended. 
The  rule  in  England  is  perfectly  well  settled;  it 
is  not  denied,  but  is,  in  effect,  admitted  by  the 
learned  counsel  himself:  it  is,  that  two  or  more 
policies  on  the  same  cargo  and  risk,  contribute 
ratably  to  every  loss  that  may  occur,  without 
reference  to  priority  of  date,  and  this  whether 
at  the  commencement  of  the  risk  there  is  inter- 
est enough  to  supply  all  the  policies,  or  the 
whole  value  of  the  cargo  is  sufficiently  covered 
43O*]  *by  one.  This  rule  is  still  in  force, 
except  so  far  as  it  is  abrogated  or  altered  by 
the  new  clauses  peculiar  to  American  policies 
relative  to  prior  and  subsequent  insurances.  If 
these  clauses  embrace  the  present  case,  the  de- 
fendants, as  prior  insurers,  may  be  liable  for 
the  whole  sum  insured  by  their  policy.  If  they 
do  not,  they  can  only  be  liable  for  a  ratable 
proportion.  The  argument  of  the  learned  coun- 
sel on  this  branch  of  the  subject,  we  must  be 
pardoned  for  saying  is  somewhat  obscure.  He 
is,  indeed,  explicit  in  asserting  that  the  clauses 
in  question  are  applicable,  and  that  such  is 
their  established  construction,  according  to  the 
cases  he  has  quoted;  but  how  these  new  pro- 
visions can  be  interpreted  so  as  to  embrace  the 
present  case,  and  how  that  interpretation  is 
supported  by  the  cases  to  which  he  has  referred, 
the  learned  counsel  has  scarcely  attempted 
to  explain.  We  must,  however,  understand 
him  as  meaning  to  say,  that  the  English  rule  of 
ratable  contribution  is  abolished  in  all  cases 
whatever,  and  that,  under  our  policies  as  now 
framed,  the  subsequent  insurers  can  never  be 
called  to  contribute  at  all  until  the  prior  policy 
is  exhausted:  in  other  words,  until  the  prior 
insurers  have  paid  the  whole  amount  of  their 
insurance.  We  must  thus  understand  him, 
since  by  no  other  interpretation  can  the  clauses 
in  question  be  made  to  embrace  the  present 
claim;  yet,  if  such  was  the  meaning  of  the 
counsel,  his  construction  is  not  only  not  sup- 
ported by  the  cases  to  which  he  has  referred, 
but  is  even  contradicted  by  the  admissions  he 
has  himself  made. 
WEND.  14. 


The  clauses  relative  to  prior  and  subsequent 
insurances,  it  seems  to  us,  can  admit  only  of 
one  of  two  interpretations;  they  either  abolish 
the  English  rule  in  toto,  or  the  abolition  is  con- 
fined to  cases  of  double  insurances,  properly  so 
called.  If  the  abolition  is  entire,  then  the  sec- 
ond insurer  is  discharged  in  all  cases  where  the 
amount  of  the  loss  does  not  exceed  the  amount 
insured  by  the  prior  policy.and  in  no  case  is  lia- 
ble for  more  than  the  excess.  If  it  be  confined  to 
double  insurances,  then  the  subsequent  insurer 
is  only  discharged  when  the  amount  of  the  first 
policy  at  the  commencement  of  the  risk  is  equal 
in  value  to  the  goods  insured;  or  is  liable  only 
for  the  sum  which  the  prior  insurance  is  insuf- 
ficient to  cover,  and  the  English  rule  of  con- 
tribution is  changed  by  preventing  the  subse- 
quent *policy  from  attaching  at  all,  in  [*431 
whole  or  in  part.  That  this  last  is  the  true  and 
sound  construction  is  manifest :  1.  From  the 
terms  of  the  clauses  themselves;  2.  From  the 
usage  that  has  obtained  since  their  introduc- 
tion ;  and  lastly,  from  the  very  decisions  to 
which  the  learned  counsel  has  referred.  If 
the  terms  of  the  clause  relative  to  subsequent 
assurances  be  separately  considered  and  liter- 
ally construed,  they,  undoubtedly,  seem  to  fa- 
vor the  interpretation  of  our  learned  adversa- 
ries, by  making  the  prior  insurer  in  every  case 
of  loss  answerable  for  the  whole  amount  of  the 
policy,  without  any  claim  for  contribution  from 
the  subsequent  policy  ;  but  no  argument  is  req- 
uisite to  show  that  the  two  clauses  are  to  be 
construed  in  connection;  since  it  certainly  was 
not  intended  that  the  prior  insurer  should  be 
solely  liable,  except  in  cases  where  the  subse- 
quent insurer  is  wholly  discharged.  Now,  by 
the  first  clause  the  subsequent  insurer  is  only 
discharged  where  the  amount  of  the  first  policy 
is  sufficient  fully  to  cover  the  premises  insured. 
The  premises  assured  are  the  goods  on  board 
at  the  commencement  of  the  risk.  If  they  ex- 
ceed in  value  the  amount  of  the  first  policy, 
the  second  attaches;  and  having  once  attached, 
by  the  general  rule  of  law  is  proportionably 
liable  for  all  losses  on  those  goods  subsequent- 
ly occurring.  Thus  taken  in  connection,  the 
evident  object  of  the  clauses  is  to  fix  the  rela- 
tive liability  of  prior  and  subsequent  assurers 
at  the  commencement  of  the  common  risk. 
The  case  which  they  Contemplate  is  a  deficiency 
of  interest  to  supply  all  the  policies  at  that  time. 
They  operate  by  exonerating  the  subsequent 
insurers  to  the  extent  of  that  deficiency,  and  by 
thus  discharging  them,  and  retaining  the  entire 
liability  of  the  prior  insurers,  the  common  law 
rule  of  contribution  is  altered,  and  no  further. 
The  clauses  have  their  effect  by  preventing  the 
subsequent  policies  from  attaching  in  whole  or 
in  part  on  the  risk  embraced  in  all ;  but  they  con- 
tain no  provision  for  exonerating  the  subse- 
quent insurers,  or  changing  their  relative  liabil- 
ity, where  the  policies  having  once  attached,  the 
interest  which  they  cover  is  diminished  during 
the  continuance  of  the  risk.  Here,  therefore, 
the  English  rule  still  applies,  that  the  respect- 
ive insurers,  without  reference  to  the  time  of 
their  subscription  until  the  termination  of  the 
risk,  are  responsible  for  all  *losses  in  [*432 
the  same  proportion  in  which  they  would  have 
been  responsible  for  a  total  loss  at  its  com- 
mencement. 

Without    dwelling  on  other   parts  of  the 
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clauses  in  question;  the  provision  which  they 
contain  as  to  the  return  of  premium  is  of  itself 
sufficient  to  establish  our  interpretation.  The 
provision  evidently  implies  that  the  deficiency 
of  interest  to  which  the  clauses  relate,  and 
which  is  the  sole  contingency  on  which  they 
are  meant  to  operate,  is  of  such  a  nature  as  to 
render  a  return  of  premium  properly  demand- 
able  by  the  assured.  The  words  are  express, 
that  where  the  subsequent  assurers  are  exon- 
erated "  they  shall  return  the  premium  on  so 
much  of  the  sum  by  them  assured,  as  they 
shall  be  by  such  prior  assurance  exonerated 
from."  Now  a  return  of  premium  for  short 
interest  is  never  demandable  unless  the  defi- 
ciency exist  at  the  commencement  of  the  risk. 
Th.e  insurer  is  always  entitled  to  retain  the  pre- 
mium where  the  risk  is  entire  and  the  policy 
has  once  attached.  He  is  always  entitled  to  re- 
tain where  he  could  at  any  time  have  been  lia- 
ble for  total  loss,  to  whatever  extent  his  liabil- 
ity may  have  been  subsequently  diminished — 
and  this  rule  is  so  familiar  that  it  is  needless 
to  cite  authorities  in  its  support.  It  is  stated 
in  all  the  elementary  writers,  and  is  recognized 
in  nearly  all  the  cases  where  a  return  of  pre- 
mium has  been  claimed.  The  provision  au- 
thorizing the  prior  insurer  where  he  remains 
solely  liable,  to  retain  his  whole  premium  is 
equally  decisive.  What  is  the  meaning  or  util- 
ity of  this  provision  ?  Why  was  it  inserted  ? 
Why  was  it  deemed  necessary  to  say  that  the 
first  insurers  where  their  policy  is  full,  shall 
retain  their  whole  premium  ?  There  is  but  one 
answer.  It  is  to  the  case  only  of  a  double  in- 
surance that  the  provision  can  apply.  It  is  for 
the  purpose  of  changing  the  English  rule  in 
that  case  that  it  is  alone  necessary.  Where  at 
the  commencement  of  the  risk  there  is  interest 
to  supply  all  the  policies,  the  prior  insurer  is, 
of  course,  entitled  to  retain  his  premium.  No 
agreement  is  necessary  to  give  him  that  right ; 
but  where  the  subsequent  policies  are  in  effect 
a  double  insurance — where  they  attach  not 
only  on  the  same  cargo  and  risk,  but  on  the 
same  interest,  then  the  assured,  although  he 
cannot  recover  a  double  satisfaction,  may  de- 
termine the  loss  to  either  of  the  policies,  and 
433*]  if  a  proportion  only  is  recovered  of  *the 
prior  insurer,  he  is  liable,  of  course,  to  return 
a  proportion  of  his  premium.  It  is  truly  said 
that  in  this  case  all  the  policies  constitute  but 
one  insurance,  and  as  each  insurer  can  be  lia- 
ble ultimately  only  for  a  proportion  of  the  loss, 
a  return  of  premium  for  short  interest  must  be 
due  from  each.  When  it  was  determined  to 
alter  the  English  rule,  by  making  the  prior  in- 
surers liable  in  such  case  to  the  full  amount  of 
their  policy,  it  was  just  and  necessary  to  alter 
it  also  by  authorizing  them  to  retain  their  en- 
tire premium.  We  say,  then,  that  if  we  are 
right  in  our  construction  of  the  clauses,  they 
cannot  apply,  for  the  facts  do  not  exhibit  a 
double  insurance.  There  was  interest  to  sup- 
ply all  the  policies.and  they  all  attached.  There 
could  be  no  return  premium,  for  if  the  whole 
cargo  had  been  lost  before  the  arrival  of  the  ves- 
sel at  Callao,  each  Company  must  have  paid 
the  full  amount  of  its  insurance. 

2.  The  assertion  that  the  common  law  rule 
of  ratable  distribution  is  abolished  in  toto,  and 
that  the  clauses  under  consideration  have  sub- 
stituted a  new  rule  of  universal  application,  is 
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effectually  refuted  by  the  usage  that  has  ob- 
tained since  the  introduction  of  these  clauses 
into  the  policy,  and  which  it  will  not  be  de- 
nied may  be  properly  invoked  to  aid  their  con- 
struction. 3  Kent,  Com.,  229.  If  we  rightly 
understand  the  views  of  the  opening  counsel, 
and  we  are  certainly  anxious  to  understand 
and  truly  represent  them,  he  means  to  say  that 
whenever  there  is  a  subsequent  insurance  on 
the  same  cargo  and  risks,  the  prior  insurers 
are,  nevertheless,  answerable  (i.  e.,  in  every 
case  of  loss)  "  to  the  full  extent  of  the  sum  by 
them  subscribed,  without  right  to  claim  con- 
tribution from  such  subsequent  assurers;"  in 
other  words,  that  the  subsequent  assurers  are 
never  liable  until  the  first  policy  is  exhausted; 
they  can  never  be  made  to  contribute  where  it 
is  sufficient  to  satisfy  the  loss.  We  conceive 
this  to  be  the  meaning  of  the  counsel,  because 
the  words  we  have  marked  as  quoted  are  those 
on  which  he  seems  to  place  the  stress  of  his 
argument;  and  because  when  first  and  sepa- 
rately considered,  they  certainly  favor  the  in- 
terpretation that  has  been  stated.  On  the  oth- 
er hand,  we  insist  that  the  clause  refers  only 
to  a  subsequent  assurance,  not  merely  on  the 
same*goods,  but  the  same  interest,  and  [*434 
that  the  obligation  to  contribute  in  such  case 
is  taken  away,  because  the  subsequent  policy 
is  prevented  from  attaching,  the  whole  value 
being  covered  by  the  first;  but  where  there  is 
a  surplus  interest  to  supply  aliment,  in  whole 
or  in  part,  to  the  subsequent  policies,  they 
must  always  contribute  to  every  loss,  total  or 
partial,  so  long  as  the  goods,'  or  any  portion  of 
them  on  which  they  had  once  attached,  re- 
main at  risk.  Now  what  is  the  usage  as  cer- 
tified by  Mr.  Hicks  in  his  report,  and  admitted 
by  the  plaintiffs  and  their  counsel  ?  It  is  that 
where  there  are  two  or  more  policies  on  the 
same  cargo  and  risk  of  different  dates,  and  in- 
terest to  supply  them  all,  if  a  loss  either  par- 
tial or  total  takes  place  whilst  the  goods  are 
all  on  board,  the  several  policies  contribute  to 
its  payment  in  proportion  to  the  sum  insured 
by  each;  and  this  usage,  it  is  expressly  found, 
embraces  time  policies.  It  is  needless  to  offer 
arguments  to  show  that  this  usage  is  entirely 
inconsistent  with  that  interpretation  of  the  pol- 
icy on  which  our  adversaries  insist.  It  shows, 
conclusively,  that  the  English  rule  of  ratable 
contribution  is  not  abolished  in  all  the  cases  to 
which  it  is  applied,  and  that  subsequent  insur- 
ers may  still  be  compelled  to  bear  their  propor- 
tion of  the  loss,  even  where  a  prior  policy  re- 
mains unsatisfied.  The  usage  embraces  all 
losses,  partial  as  well  as  total,  and  partial  of 
any  amount.  Suppose  a  partial  loss  of  less 
amount  than  the  sum  insured  by  the  prior  pol- 
icy. Here,  then,  the  subsequent  insurers  are 
"answerable  for  an  amount  which  the  prior 
insurance  is  not  deficient  towards  fully  cover- 
ing," and  here  the  prior  insurers  are  not  "an- 
swerable to  the  full  extent  of  the  sum  by  them 
subscribed,  notwithstanding  there  are  assur- 
ances subsequent  in  date."  Why  is  this?  But 
one  answer  can  be  given,  because  the  terms  of 
the  policy,  fairly  interpreted,  do  not  embrace  a 
subsequent  insurance  of  an  interest  not  covered 
by  the  prior;  for  in  the  very  case  supposed,  if 
the  second  policy  were  on  the  same  interest  as 
the  first,  the  subsequent  insurers  would  not  be 
liable. '  It  is  true  there  is  no  evidence  as  to  the 
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usage  of  settlement,  where  there  are  time  poli- 
cies on  cargo  and  a  portion  of  it  is  landed  be- 
fore the  loss  occurs,  nor  was  it  necessary  there 
should  be.  The  usage  proved  is  sufficient  to 
fix  the  interpretation  of  the  policy.  It  is  suf- 
435*]  ficient  *to  show  that  the  prior  and  sub- 
sequent clauses  do  not  apply  when  there  is  in- 
terest furnished  to  all  the  policies.  The  con- 
clusion is  necessary,  that  in  every  such  case  all 
losses  subsequently  accruing  are  to  be  borne 
ratably  by  the  several  policies,  without  refer- 
ence to  their  respective  dates. 

Again ;  we  have  seen  that  the  usage  em- 
braces all  losses,  total  as  well  as  partial;  but 
according  to  the  reasoning  of  our  adversaries, 
the  loss  now  claimed  is  neither.  It  is  not  total, 
because  some  of  the  goods  had  been  landed — 
it  is  not  partial,  because  all  that  remained  on 
board  were  wholly  lost.  To  prevent  the  pres- 
ent loss  from  being  considered  total,  a  total  loss 
is  first  construed  and  rightly  construed  to 
mean  a  loss  of  the  whole  subject  insured ;  and 
that  the  present  may  not  be  regarded  as  par- 
tial, is  next  defined  a  loss  of  the  whole  interest 
at  risk.  The  loss  as  now  claimed  it  seems  is 
sui  generis,  being  a  total  loss  of  the  goods  on 
board.  It  is  a  loss,  therefore,  to  which  the 
usage,  embracing  only  total  and  partial  losses 
does  not  extend;  and  it  is  the  very  case  in 
which  the  subsequent  insurers  are  discharged 
by  the  express  terms  of  the  policy.  We  refer 
the  court  to  the  language  of  the  counsel  where 
he  says,  ".that  the  subsequent  insurer  of  an 
uncovered  interest  is  expressly  exonerated 
from  all  risk  in  case  of  total  loss,  as  to  an 
amount  on  board  equal  to  the  eldest  policy." 
What  the  counsel  means  by  saying  that  such 
an  insurer  is  expressly  exonerated,  we  find  it 
difficult  to  understand.  Certainly,  the  policy 
contains  no  express  mention  of  such  a  case; 
and  if  such  an  insurer  is  exonerated  at  all,  it 
can  only  be  by  virtue  of  the  general  terms  of 
the  clauses  we  are  considering.  These  clauses 
make  no  distinction  between  partial  and  total 
losses,  still  less  are  they  confined  to  losses  of 
the  peculiar  and  anomalous  character  to  which 
the  present  is  referred.  Where  they  operate  at 
all,  they  do  so  by  exonerating  the  subsequent 
insurers  from  all  losses  whatever,  partial  or 
total,  not  exceeding  the  amount  of  the  prior 
policy  and  in  the  case  of  double  insurances 
such  is  their  necessary  effect.  Now  a  second 
policy  which  there  is  full  interest  to  supply,  is 
either  a  subsequent  assurance  within  the  mean- 
ing of  the  clauses,  or  it  is  not.  If  it  is,  then 
the  insurers  on  such  a  policy  are  exoner- 
ated from  every  loss  of  the  character  men- 
tioned. If  it  is  not,  they  must  contribute  raia- 
436*]  bly  *to  all.  The  usage  proves  that 
the  insurers  are  not  so  exonerated  and,  conse- 
quently, that  the  policy  is  not  such  a  subse- 
quent assurance  as  the  clauses  alone  contem- 
plate. Again;  the  spirit  and  meaning  of  the 
usage  plainly  are,  that  the  several  policies 
once  attaching  contribute  ratably  to  every  par- 
tial loss;  and  if  the  loss  now  claimed  is  such, 
it  is  embraced  by  the  usage.  That  such  is  its 
nature  and  character,  we  think  it  hardly  pos- 
sible to  doubt.  It  was  total  it  is  true,  in  re- 
spect to  the  goods  seized,  but  partial  in  respect 
to  the  subject  insured  in  all  the  policies.  If 
the  $27,000  claimed  had  been  wholly  lost, 
whilst  the  other  goods  were  on  board,  the  loss 
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would  still  have  been  total  in  the  same  sense 
in  which  it  now  is,  and  yet  in  that  case  it  is 
not  denied  that  the  several  policies  must  have 
contributed  to  its  satisfaction.  Why  so?  Plain- 
ly because  the  goods  were  a  part  of  the  cargo 
on  which  the  policies  had  all  attached — a  part 
of  the  subject  insured  in  each;  and  how  they 
cease  to  be  so  by  the  landing  of  the  other 
goods,  we  own  ourselves  unable  to  compre- 
hend. 

The  positions  of  the  opening  counsel  rest 
entirely  on  the  erroneous  interpretation  which 
he  has  given  to  the  word  "answerable"  in  both 
the  prior  and  subsequent  clauses.  He  says  that 
where  there  is  a  prior  policy,  the  second  in- 
surer "is  only  to  be  answerable  (i.  e.,  in  the 
case  of  a  loss,  for  in  no  other  event  is  he  to  be 
answerable  at  all)  for  so  much  (evidently  mean- 
ing of  such  loss)  as  the  amount  of  such  prior 
assurance  may  be  deficient  towards  fully  cov- 
ering the  premises  insured."  We  Submit  with 
confidence  that  such  is  not  the  true  interpre- 
tation, but  that  the  meaning  is  that  where  there 
exists  a  prior  policy,  the  second  insurers  are  not 
to  be  answerable  at  all;  *,  e.,  are  not  to  incur  a 
legal  obligation,  are  not  to  be  bound  by  their 
subscription,  unless  for  "so  much,"  not  of  a 
loss  occurring,  but  of  the  sum  subscribed,  as 
the  amount  of  the  prior  assurance  may  be  de- 
ficient towards  fully  covering  the  premises  in- 
sured; in  other  words,  that  the  second  policy 
shall  attach  only  so  far  as  it  may  be  necessary 
to  protect  the  interest  not  covered  by  the  first. 
The  existence  of  a  prior  assurance  is  the  sole 
event  which  is  to  exonerate  the  subsequent  in- 
surers, not  the  additional  fact  of  the  occur- 
rence of  a  loss.  And  had  the  intention  of  the 
parties  been  such  as  is  supposed,  it  would  have 
been  expressed,  *it  seems  to  us,  in  very  [*437 
different  terms:  they  would  have  said  that 
where  there  shall  be  a  prior  insurance,  and  a 
loss  shall  happen,  the  second  insurers  shall 
only  be  answerable  for  so  much  thereof  as  the 
amount  of  such  prior  assurance  shall  be  defi- 
cient towards  fully  satisfying,  not  "deficient 
towards  fully  covering"  the  premises  insured; 
words  which,  on  the  construction  of  our  adver- 
saries, would  be  worse  than  useless,  since  they 
make  the  second  insurers  liable,  not  for  the  ex- 
cess of  the  loss  over  the  amount  of  the  prior 
assurance,  but  for  so  much  of  it  as  may  be 
equivalent  to  the  difference  between  the  amount 
of  the  prior  assurance  and  the  whole  value  of 
the  goods  insured.  So  that  if  the  value  of  the 
goods  were  $20,000,  the  amount  of  each  poli- 
cy $10,000,  and  one  half  of  the  cargo  were  to 
be  lost,  the  second  insurers  would  be  answer- 
able for  the  whole  loss,  since  this  would  be 
"so  much  as  the  amount  of  the  prior  assurance 
would  be  deficient  towards  fully  covering  the 
premises  insured."  Again;  it  is  only  when  a 
loss  occurs,  according  to  the  learned  counsel, 
that  the  clauses  in  question  can  have  any  effect 
at  all;  so  that  upon  his  construction,  when  the 
voyage  is  safely  performed,  none  of  the  insurers 
would  be  bound  to  return  their  premiums,  al- 
though the  "sums  insured  by  the  several  policies 
might  exceed  by  any  amount  the  whole  value 
of  the  goods  insured.  If  the  learned  counsel 
intended  to  say  that  the  second  insurers  are  to 
be  answerable  in  case  of  a  loss  for  so  much, 
not  of  the  loss,  but  of  the  sum  subscribed,  as 
shall  be  equal  to  the  deficiency  between  the 
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amount  of  the  prior  policy  and  the  value  of 
the  premises  insured  by  the  second,  his  posi- 
tion is,  doubtless,  relieved  from  some  of  its 
difficulties,  but  it  ceases  to  be  applicable  to  his 
case.  What  were  the  premises  here  insured  by 
the  second  and  third  policies?  Plainly  all  the 
goods  on  board  at  the  commencement  of  the 
risk,  on  all  of  which  these  policies  in  propor- 
tion then  attached.  What  was  the  difference 
between  the  amount  of  the  prior  assurance  and 
the  premises  thus  insured?  Why  more  than 
the  whole  sum  subscribed  by  the  subsequent 
insurers,  and  it  is  a  part  only  of  that  sum  which 
is  charged  on  their  policies.  To  say  that  by 
premises  insured  is  meant  insured  at  the  time 
of  the  loss  and  that  the  premises  here  insured 
at  the  time  of  the  loss  by  the  subsequent  poli- 
438*]  cies  *was  only  so  much  in  value  of  the 
goods  on  board  as  remained  after  deducting 
the  whole  amount  of  the  prior  assurance,  is 
first  to  give'a  very  strained  construction  to  the 
terms  of  the  policy,  and  next  to  assume  the 
very  question  in  dispute,  namely,  that  where 
several  policies  have  attached,  the  relative  lia- 
bility of  the  insurers  is  altered  by  a  diminution 
of  the  interest  on  board  during  the  continuance 
of  the  risk. 

Lastly.  Our  assertion  that  the  clauses  in 
question  are  confined  to  cases  of  double  insur- 
ance, so  that  where  they  apply  at  all,  their  ef- 
fect is  to  prevent  the  subsequent  policies  from 
attaching,  in  whole  or  in  part,  is  fully  sup- 
ported by  the  authorities,  including  the  very 
cases  to  which  the  learned  counsel  has  referred. 
For  the  definition  of  a  double  insurance,  we 
refer  the  court  to  Parke,  ch.  15,  p.  373,  and 
we  ask  their  particular  attention  to  his  obser- 
vations in  the  same  chapter,  as  to  the  contra- 
riety of  foreign  regulations  on  the  subject, page 
381,  as  clearly  showing  that,  by  recurring  to 
French  authorities  in  this  discussion,  we  are 
far  more  likely  to  be  misled  than  enlightened. 
The  earliest  American  case  is  that  of  Thurston 
v.  Koch,  4  Dall.,  348,  App.,  32,  before  quoted. 
This  was  a  plain  case  of  double  insurance,  in 
which  the  prior  insurer,  who  had  paid  the 
whole  loss,  was  permitted  to  recover  a  ratable 
proportion  of  the  subsequent  insurer.  The  usage 
in  Philapelphia  it  seems  had  been  different, 
and  it  was  in  consequence  of  this  decision,  and 
for  the  purpose  of  altering  the  rule  as  here  de- 
clared (we  have  the  authority  of  Mr.  Condy 
for  saying),  that  the  proviso  as  to  prior  and 
subsequent  assurances  was  first  introduced  into 
American  policies,  which  it  is,  therefore,  un- 
reasonable to  suppose  was  meant  to  go  further 
than  to  avoid  the  inconvenience  of  the  decis- 
ion, by  restoring  the  usage  which  had  before 
prevailed.  1  Cond.  Marsh.,  152,  n.  13;  see,  also, 
Peters  v.  Im.  Co.,  5  Serg.  &  R.,  475;  Phil.  Ins., 
326,  and  cases  cited.  In  this  case  the  clause  as 
used  in  the  Philadelphia  policies  is  given,  which 
declares  that  the  second  policy,  when  there  is 
no  interest  to  supply  it.  shall  be  null  and  void. 
In  M'Kim  v.lm.  Co., 2  Wash.  (C.  C.),  95,  Judge 
Washington  held  that  $12,000  of  the  sum 
claimed  was  covered  by  a  prior  policy  and, 
consequently,  that  the  second  as  to  that  amount 
439*]  did  not  *attach,  but  was  null  and  void. 
In  Murray  v.  Ins.  Co.,  2  Wash.  (C.  C.),  186,  it 
was  held  that  $4,000  only  of  the  $6,000,  at 
which  the  property  insured  was  valued,  was 
covered  by  the  prior  policy,  and  that  the  pol- 
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icy  of  the  defendants  attached  on  the  differ- 
ence, so  as  to  render  them  liable  in  that  propor- 
tion for  a  partial  loss.  In  Kenny  v.  Ckirkson, 
1  Johns.,  385,  it  was  one  of  the  questions, 
whether  there  was  a  surplus  of  insurable  in- 
terest to  warrant  the  insurance  by  the  defend- 
ants; the  court  held  there  was.  and  that  the 
policy  of  the  defendants,  therefore,  attached 
and  rendered  them  liable.  In  Kane  v.  Ins.  Co., 
8  Johns.,  229,  the  question  was  substantially 
the  same — whether,  deducting  the  amount  of 
the  prior  insurance,  there  was  any  interest  re- 
maining to  be  covered  by  the  second,  the  de- 
cision depending  upon  the  mode  in  which  the 
value  of  the  whole  interest  was  to  be  estimated. 
The  court  held  that  there  was  a  surplus  inter- 
est— therefore  that  the  second  policy  attached. 
Minturn  v.  Ins.  Co.,  10  Johns.,  75 — same  ques- 
tion and  same  decision.  In  Seaman  v.  Loring, 
1  Mas.,  143,  "'Judge  Story  instructed  the  jury, 
that  if  they  were  satisfied  that  the  whole  value 
of  the  property  was  covered  by  the  prior  in- 
surances, then  the  policy  never  attached  for 
want  of  a  subject-matter  upon  which  it  could 
operate."  It  deserves  to  be  remarked,  that  in 
this  case  the  prior  insurances  had  been  canceled 
before  the  loss  occurred,  and  even  before  the 
second  policy  could  have  attached,  so  that  the 
policy  of  the  defendants  was  the  only  one  by 
which  the  property  was  then  covered;  yet  the 
judge  held,  and  upon  a  motion  for  a  new  trial 
adhered  to  the  opinion,  that  this  circumstance 
made  no  difference,  and  that  the  defendants 
were  exonerated,  because  when  they  signed 
their  own  policy,  there  were  others  in  force — a 
decision  directly  at  variance  with  the  supposi- 
tion of  the  learned  counsel,  that  the  period  to 
which  the  clauses  refer  is  not  the  commence- 
ment of  the  risk,  but  the  happening  of  the  loss. 
The  last  case  we  shall  notice  is  that  of  Ins.  Co. 
v.  Lynch,  11  Johns.,  233,  to  which  we  have  be- 
fore referred.  In  this  case  the  counsel  of  both 
parties,  in  terms,  admit  that  it  is  to  double  in- 
surances only  that  the  clauses  apply;  and  the 
court  not  only  adopt  this  doctrine,  but,  as  we 
understand  their  decision,  carry  it  much  fur- 
ther *than  we  are  disposed  to  urge  it,  [*44O 
by  holding  that,  to  render  an  insurance  double 
within  the  meaning  of  the  policy,  it  is  neces- 
sary that  the  two  policies  should  embrace  the 
same  risks  and  no  other,  and  should  commence 
and  terminate  at  the  same  period;  and  from 
the  marginal  note  of  reporter,  he  seems  to  have 
understood  the  decision  in  the  same  manner. 
It  thus  conclusively  appears,  from  this  brief 
review  of  the  cases,  that  the  language  which 
they  hold  is  uniform  and  in  perfect  accordance 
with  that  construction  of  the  policy  for  which 
we  contend — namely:  that  where  the  clauses 
take  effect  at  all,  they  discharge  the  subsequent 
insurers  from  liability  at  the  commencement  of 
the  common  risk,  by  preventing  their  policy 
from  then  attaching;  and  in  not  one  of  them 
is  there  a  dictum,  intimation  or  hint  in  favor  of 
the  novel  doctrine  of  our  adversaries,  that 
where  there  are  several  insurances  which  have 
all  attached,  the  prior  policy  may  be  charged 
exclusively  with  a  loss  on  goods  covered  by 
them  all. 

Our  last  points  are,  that  the  plaintiffs  are 
precluded  by  their  own  acts  in  exhibiting  the 
statement  of  Mr.  Hicks,  as  showing  the  extent 
of  their  claim  and,  consequently,  the  limits  of 
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their  abandonment,  and  by  settling  on  the  same 
basis  with  the  other  companies,  from  recover- 
ing in  the  present  suit  any  greater  loss  than 
was  there  demanded  ;  and  that  at  any  rate  the 
•sums  received  from  the  other  companies  are  to 
be  taken  into  consideration  in  estimating  the 
amount  of  the  loss  chargeable  to  the  defendants. 

Mr.  G.  Griffin,  in  reply.  I  shall  endeavor 
to  establish  the  following  propositions  :  First. 
That  even  in  the  case  of  an  ordinary  voyage  to 
a  single  port,  where  there  are  several  open  pol- 
icies on  cargo,  executed  on  different  days  and 
containing  the  usual  American  clause  relative 
to  prior  and  subsequent  insurances,  and  where 
a  loss  occurs  during  the  continuance  of  the 
risk,  and  where  the  cargo  on  board  at  the  time 
of  the  loss  is  insufficient  in  value  to  equal  the 
amount  of  all  the  policies,  the  loss  is  to  be 
borne  by  the  policies  respectively,  according  to 
the  priority  of  their  dates.  Second.  That,  at 
all  events,  this  rule  is  to  prevail  in  a  case  like 
the  one  under  consideration,  where  the  policies 
are  on  time  for  a  trading  voyage,  with  a  pro- 
441*]  viso  *in  each  policy  fora  return  of  pre- 
mium for  the  time  not  used.  And  third.  That 
the  original  excess  of  interest  beyond  the  ag- 
.gregate  amount  of  the  policies,  and  for  which 
the  plaintiffs  stood  their  own  underwriters  at 
the  commencement  of  the  voyage,  does  not, 
under  the  circumstances,  go  to  diminish  the 
•defendants'  liability. 

1.  As  to  the  case  of  an  ordinary  voyage  to  a 
single  port. 

The  defendants'  counsel,  of  course,  cannot 
deny  the  existence  and  application  of  our  rule, 
where  the  insufficiency  of  the  cargo  to  supply 
aliment  for  all  the  policies  exists  at  the  com- 
mencement of  the  risk  ;  but  they  deny  the  rule 
where  the  cargo  was  originally  sufficient,  but 
becomes  afterwards  insufficient  in  consequence 
of  part  being  landed  before  the  happening  of  a 
loss.  We  contend  that  it  makes  no  difference 
whether  the  want  of  aliment  to  supply  all  the 
policies  existed  originally  or  occurred  after- 
wards. Suppose,  for  instance,  that  a  merchant 
ships  at  N.  Y.  goods  of  the  value  of  $20,000  in 
a  vessel  bound  to  Liverpool,  and  effects  insur- 
ance thereon  by  two  policies  of  $10,000  each, 
•bearing  different  dates,  at  and  from  hence  to 
the  foreign  port ;  that  the  day  after  the  last 
policy  is  effected,  he  learns  by  advices  from 
Liverpool  that  the  price  of  the  goods  shipped 
had  greatly  fallen  in  that  market ;  that  in  con- 
sequence of  such  advice,  and  while  the  vessel 
lies  wind-bound  in  this  port,  and  without  caus- 
ing her  any  delay,  he  relands  one  half  of  the 
goods  shipped  ;  that  the  vessel  proceeds  to  sea 
with  the  other  half  of  the  goods,  and  meets 
with  a  disaster  during  the  voyage,  by  which 
the  goods  on  board  are  lost ;  how  is  the  loss  to 
be  recovered  ?  It  will  be  perceived  that  both 
policies  attached  ;  for  the  insurance  in  each 
•case  was  at  and  from  and,  therefore,  com- 
menced from  the  loading  the  goods  on  board. 
We  apprehend  that,  in  the  case  supposed,  the 
first  policy  must  bear  the  whole  loss  ;  that  the 
aliment  intended  for  the  second  policy  being 
taken  away,  that  policy  ceased  to  exist  ;  and 
that  the  rights  of  the  assured  under  the  first 
policy  are  the  same  as  though  the  goods  in- 
tended to  be  covered  by  the  second  policy, 
instead  of  being  relanded,  had  never  been 
laden  on  board  the  vessel. 
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*It  is  undeniable  that  the  doctrine  [*442 
for  which  we  contend  would  be  sustained  by 
the  laws  of  France.  The  French  rule  is,  that 
if  there  exist  several  contracts  of  insurance  on 
the  same  interest  and  risk,  and  the  first  policy 
covers  the  whole  value  of  the  subject,  it  bears 
the  whole  loss,  and  the  subsequent  insurers  are 
discharged.  If  the  first  policy  does  not  cover 
the  entire  value,  the  subsequent  policies,  in 
case  of  loss,  are  bound  only  to  make  up  the 
part  uncovered  ;  and  the  French  rule  is  the 
same,  whether  the  insufficiency  in  value  to 
meet  all  the  policies  was  in  the  original  ship- 
ment, or  was  superinduced  by  landing  part  of 
the  cargo  afterwards.  The  question,  and  the 
only  question  is,  whether,  at  the  time  of  the 
loss,  there  is  sufficient  aliment  for  all  the  pol- 
icies. If  not,  then  the  first  policy  in  order  of 
time  is  to  be  exhausted  before  the  other  poli- 
cies operate.  That  this  is  the  rule  of  France, 
is  fully  established  by  the  authorities  cited  by 
my  learned  friend  who  opened  the  argument 
on  the  part  of  the  plaintiffs.  Other  French  au- 
thorities might  be  added,  but  it  would  be  a 
waste  of  time.  Indeed,  I  understand  our 
learned  opponents  as  virtually  admitting  the 
French  law  to  be  as  we  state  it.  The  same  rule 
exists  in  nearly  all  the  commercial  countries  on 
the  continent  of  Europe. 

The  ancient  rule  in  England  was  in  con- 
formity to  the  French  law.  For  this  we  have 
the  authority  of  Chancellor  Kent.  3  Kent,  Com., 
281,  2d  ed.  But  we  have,  also,  an  authority  of 
greater  antiquity.  Malynes  tells  us  that ' '  when 
merchants  cause  a  greater  sum  to  be  assured 
than  the  goods  are  worth  or  amount  unto, 
when  they  are  laden  into  any  ship  which  is  ex- 
pected homeward,  making  account  that  their 
factors  will  send  them  greater  returns  than 
they  do  ;  in  this  case  the  custom  is,  that  those 
assurers  that  have  last  subscribpd  to  the  policy 
of  assurance,  bear  not  any  adventure  at  all, 
and  must  make  restitution  of  the  premium  by 
them  received,  abating  one  half  in  the  hundred 
of  their  subscriptions  ;  and  this  is  duly  ob- 
served ;  and  so  a  law  not  observed  is  inferior 
to  a  custom  well  observed."  Of  this  rule  Mal- 
ynes expresses  great  approbation,  by  calling  it, 
in  the  language  of  the  period  when  he  wrote, 
•'  a  rare  custom  of  insurances."  Malynes,  Lex. 
Mer.,  *112  ;  see,  also,  Miller,  Ins.,  266;  [*443 
African  Co.  v.  Bull,  1  Show.,  132  ;  Gilb.,  232. 

Thus  stood  the  law  of  France  and  of  nearly 
all  continental  Europe,  and  even  of  England 
itself,  when  Ld.  Mansfield  ascended  the  Court 
of  K.  B.  Under  his  auspices,  the  rule  of 
Malynes  was  abolished,  and  a  new  rule  substi- 
tuted This  new  rule  was  first  judicially  recog- 
nized in  1763,  in  Newby  v.  Reed.  Park,  Ins., 
374;  1  Cond.  Marsh.,  147.  The  new  rule  of 
the  English  law  breaks  down  all  distinction 
between  elder  and  junior  policies.  All  the  pol- 
icies are  considered  as  making  but  one  insur- 
ance. If  the  subject  at  risk  is  unequal  in  value 
to  all  the  policies,  the  assured  may  elect  which 
set  of  underwriters  he  pleases  for  his  pay- 
masters ;  and  upon  his  recovery  against  them, 
they  may,  in  their  turn,  call  upon  the  under- 
writers on  the  other  policies  to  contribute  rata- 
bly  towards  their  re-imbursement.  The  grand 
feature  of  the  new  rule,  therefore,  is  the  sup- 
posed relation  in  which  underwriters  by  dif- 
ferent policies  stand  to  each  other  as  co-sure- 
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ties,  and  their  consequent  liability  to  contribu- 
tion to  each  other.  The  rule  thus  established 
by  Ld.  Mansfield  first  came  under  judicial 
consideration  in  America  in  1800,  before  the 
Circuit  Court  of  the  U.  8.  for  the  District  of 
Pa.,  in  the  case  of  Thurston  v.  Koch,  4  Dall., 
348,  App.,  xxxn.  The  judges  of  the  Circuit 
Court,  Paterson  and  Peters,  adopted  the  rule 
of  Ld.  Mansfield.  Judge  Peters  in  his  opinion 
(see  Appendix)  admits  that  the  general  mari- 
time custom  and  law  of  Europe,  and  even  the 
ancient  law  of  England  itself,  were  opposed  to 
Ld.  Mansfield's  rule  ;  but  he,  nevertheless,  felt 
himself  bound  to  adopt  that  rule,  because  it 
had  been  adopted  by  the  British  courts  ante 
rior  to  the  Revolution.  Thus  was  the  innova- 
tion of  Ld.  Mansfield  incorporated  into  the 
maritime  law  of  the  U.  S.  But  its  reign  here 
was  of  short  duration.  It  appears  that  the  gen- 
eral usages  of  our  country  had  been  in  con- 
formity with  the  maritime  law  of  Europe,  and 
with  the  ancient  rule  of  England.  That  such 
had  been  the  usage  in  Philadelphia,  is  admitted 
in  the  opinion  of  Judge  Peters.  See,  also.  1 
Cond.  Marsh.,  152,  n.  13.  That  the  introduc- 
tion of  the  modern  English  rule  was  regarded 
as  an  innovation  on  the  ancient  usages  of  Bos- 
444*]  ton,  is  *stated  by  the  distinguished 
counsel  for  the  defendants  in  Seamans  v.  Lor- 
ing,  1  Mas. ,  146.  The  adoption  of  this  rule  in 
Thurston  v.  Koch  seems,  indeed,  to  have  given 
very  general  dissatisfaction  in  our  country. 
The  commercial  community  of  the  U.  8.  were 
anxious  to  adhere  to  their  former  usages  ;  and 
with  a  view  to  protect  those  usages  from  the 
operation  of  the  new  rule,  our  great  trading 
cities  appear  almost  immediately  and  simulta- 
neously to  have  incorporated  into  their  policies 
the  clause  that  we  now  find  in  them  relative  to 
prior  and  subsequent  insurances. 

The  clause  in  the  policy  under  consideration 
is  in  the  common  printed  form  of  American 
policies.  It  consists  of  two  sentences — the  first 
sentence  regulating  the  effect  of  a  prior  insur- 
ance, and  the  second  regulating  the  effect  of  a 
subsequent  insurance.  The  case  between  us 
and  the  American  Ins.  Co.  is  governed  by  the 
second  sentence.  In  it  the  American  Ins.  Co. 
contract,  in  case  of  loss,  to  be  answerable  to  us 
"for  the  full  extent  of  the  sum  by  them  sub- 
scribed," "in  the  same  manner  as  if  no  subse- 
quent assurance  had  been  made."  Thesentence, 
in  its  very  terms,  excludes  Ld.  Mansfield's  doc- 
trine of  contribution  between  different  sets  of 
underwriters,  declaring  the  defendant's  lia- 
bility for  a  full  loss  to  the  amount  of  their  sub- 
scription, notwithstanding  any  subsequent  as- 
surance, "without  right  to  claim  contribution 
from  such  subsequent  assurers."  Now  we  sub- 
mit that  the  case  provided  for  in  this  contract 
has  occurred.  May  17,  1824,  the  defendants 
underwrote  for  us  $20,000  on  the  cargo  of  The 
China.  A  loss  has,  confessedly,  occurred  from 
one  of  the  perils  insured  against,  by  which  we 
are  made  losers  to  a  greater  amount  than 
$20,000.  We  call  on  the  defendants  for  pay- 
ment. They  say  that  nine  days  after  the  date 
of  their  policy,  we  effected  a  policy  on  the  same 
cargo  with  the  Atlantic  Ins.  Co. ;  and  that  11 
days  after  the  date  of  their  policy,  we  effected 
yet  another  policy  on  the  same  cargo  with  the 
Niagara  Ins.  Co.  ;  and  that,  therefore,  the 
American  Ins.  Co.  are  not  "answerable  for  the 
674 


full  extent  of  the  sum  by  them  subscribed," 
but  that  the  subsequent  assurers  are  bound  to 
come  in  and  contribute  ratably  to  the  loss. 
*They  invoke  Ld.  Mansfield's  doctrine  [*445 
of  contribution  between  underwriters.  We  ap- 
peal to  the  express  terms  of  the  contract  be- 
tween us  and  them.  They  virtually  admit  that 
the  letter  of  the  contract  is  against  them.  The 
defendants'  counsel  say:  "If  the  terms  of  the 
clause  relative  to  subsequent  assurances  be  sep- 
arately considered,  they,  undoubtedly,  seem  to 
favor  the  interpretation  of  our  learned  adver- 
saries, by  making  the  prior  insurer,  in  every 
case  of  loss,  answerable  for  the  whole  amount 
of  the  policy,  without  any  claim  to  contribu- 
tion from  the  subsequent  policy."  If  we  re- 
cur again  to  the  historical  facts  connected  with 
the  introduction  of  this  clause  into  the  Ameri- 
can policies,  we  shall  have  still  further  reason 
to  conclude  that  the  parties  intended  by  its  in- 
troduction, the  very  thing  which  the  terms 
used  by  them  so  strongly  imply.  We  have  seen 
that  the  clause  was  introduced  into  the  Ameri 
can  policies  just  after  the  decision  in  Thurston 
v.  Koch.  We  have  seen  that  the  ancient  En- 
glish rule,  in  conformity  with  the  general  rule 
on  the  continent,  excluded  the  doctrine  of  con- 
tribution among  the  different  classes  of  under- 
writers, requiring  that  the  first  policy  should 
be  exhausted  before  subsequent  policies  should 
be  called  into  operation.  We  have  seen  that 
the  new  rule  of  Ld.  Mansfield,  confirmed  in 
Thurston  v.  Koch,  was  contrary  to  the  practice 
and  hostile  to  the  feelings  of  the  mercantile 
community  in  the  U.  8.  And  it  was  to  secure 
the  continuance  of  their  own  practice,  and  to 
repudiate  the  offensive  doctrine  of  contribu- 
tion between  underwriters,  and  restore  the  an- 
cient English  rule,  that  the  American  clause 
relative  to  prior  and  subsequent  insurances  was 
introduced.,  To  show  that  this  was  the  true 
intent  and  object  of  the  clause,  we  have  not 
only  historic,  but  also  judicial  evidence.  The 
Supreme  Court  of  Errors  of  Conn.,  in  speak- 
ing of  this  clause,  say  :  "It  was  evidently  the 
intention  of  the  contracting  parties  in  these 
policies,  to  avoid  the  inconvenience  of  contri- 
bution, by  making  the  insurers  liable  in  the 
order  of  time.  This  was  anciently  the  law  in 
England;  modern  practice  there  had  introduced 
a  different  rule.  The  parties  intended,  by  in- 
serting the  clause  in  question,  to  abolish  the 
modern  and  restore  the  ancient  rule."  Brown 
v.  Ins.  Co.,  3  Day,  67.  In  Peters  v.  Ins.  Co.,  5 
*Serg.  &  R,  481,  Gibson,  J.,  in  com-  [*446 
menting  on  this  clause,  says:  "  The  clause  on 
which  this  question  depends,  was,  in  conse- 
quence of  the  decision  of  Thurston  v.  Koch,  in- 
troduced into  the  policy,  to  prevent  contribu- 
tion between  different  underwriters,  and  to 
render  them  liable  in  succession  according  to 
the  respective  dates  of  their  policies,  instead  of 
suffering  the  assured  to  exact  indemnification 
from  any  one  in  particular  whom  he  might 
please  to  select."  In  the  same  case,  p.  485, 
Duncan,  J.,  in  speaking  of  this  clause,  says  : 
"But  the  clause  which  gives  rise  to  the  present 
controversy  was  introduced  to  avoid  the  incon- 
venience of  contributions,  by  making  the  in- 
surers liable  in  the  order  of  time,  restoring  the 
ancient  law  and  custom  of  merchants." 

Blackstpne,  in  laying  down  the  rules  to  be 
observed  in  the  construction  of  statutes,  says  : 
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'  'There  are  three  points  to  be  considered  in  the 
construction  of  all  remedial  statutes — the  old 
law,  the  mischief  and  the  remedy;  that  is,  how 
the  common  law  stood  at  the  making  of  the  Act, 
what  the  mischief  was  for  which  the  common 
law  did  not  provide,  and  what  remedy  the  Par- 
liament hath  provided  to  cure  this  mischief. 
And  it  is  the  business  of  the  judges  so  to  con- 
strue the  Act  as  to  suppress  the  mischief  and 
advance  the  remedy."  1  Bl.  Com.,  87;  Intro- 
duction, sec.  3.  Now  it  is  uot  a  forced  remark, 
to  say  that  the  American  clause  relative  to  prior 
and  subsequent  policies  may  be  considered  as 
a  private  statute,  enacted  by  the  joint  vote  of 
the  assured  and  the  assurers,  for  the  govern- 
ment of  their  contract;  and  that  it  ought  to  be 
construed  by  the  same  benign  rules  applicable 
to  the  construction  of  legislative  enactments. 
What,  then,  was  the  common  law  when  this 
private  statute  was  made?  and  what  was  the 
mischief  it  was  intended  to  remedy?  For  when 
these  points  are  ascertained,  it  is,  in  the  lan- 
guage of  Blackstdne, '  'the  business  of  the  judges 
so  to  construe  the  Act  as  to  suppress  the  mis- 
cQief  and  advance  the  remedy."  The  common 
law,  at  the  date  of  the  clause  in  question,  was 
the  rule  brought  into  being  by  the  creative  mind 
of  Ld.  Mansfield,  and  adopted  by  the  American 
court  in  Thurston  v.  Kocfa.  The  mischief  to  be 
provided  against  was  the  supposed  inconven- 
ient doctrine  of  contribution  between  under- 
447*]  writers.  The  remedy  provided  *was 
the  clause  in  question.  Now  to  what  extent 
and  in  what  cases  did  the  mischief  exist  when 
the  clause  was  introduced?  Our  learned  op- 
ponents say  it  existed  only  ia  the  case  of  a  lack 
of  aliment  in  the  original  shipment  to  supply 
all  the  policies  effected  thereon.  But  out  of 
their  own  mouths  we  condemn  their  definition 
of  the  limits  and  boundaries  of  the  mischief. 
They  themselves  contend  and,  indeed,  it  is 
their  only  point  of  defense  in  the  case  under 
argument,  that  the  doctrine  of  contribution 
between  underwriters  (the  mischief  to  be  pro- 
vided against  by  the  clause)  extends,  under  the 
rule  of  Ld.  Mansfield,  to  cases  where  the  lack 
of  aliment  to  supply  all  the  policies  arises  from 
a  subsequent  landing  of  a  part  of  the  cargo  in- 
sured. If  this  doctrine  of  contribution  does 
not  apply  to  the  case  last  mentioned,  then  the 
defense  falls  by  its  own  weight.  If  the  doc- 
trine of  contribution  among  underwriters 
would  (but  for  the  clause  in  question)  apply 
to  the  last  mentioned  case,  as  well  as  to  the 
case  where  there  was  an  original  lack  of  ali 
ment  to  supply  all  the  policies,  then  the  mis- 
chief to  be  remedied  existed  in  both  cases. 
The  mischief  to  be  remedied  was  commen- 
surate with  the  applicability  of  this  doctrine 
of  contribution.  Under  the  rule  of  Ld.  Mans- 
field, this  doctrine  of  contribution,  from  its 
very  definition  and  nature,  applied  to  every 
case  where  there  was,  at  the  time  of  loss.alack 
of  aliment  for  all  the  policies  ;  whether  such 
lack  was  coeval  with  the  date  of  the  policies, 
or  arose  subsequently  ;  whether  the  insurance 
was  originally  double  from  the  want  of  a  full 
cargo,  or  was  made  double  afterwards  by  land- 
ing, and  thus  subtracting  from  the  risk  a  part 
of  the  cargo  in  the  course  of  the  voyage.  In 
every  case  of  deficiency  of  cargo  to  call  for  full 
payment  on  all  the  policies,  the  paying  under 
writer  who  had  satisfied  the  claim  of  the  as 
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sured  had, upon  the  principle  of  Ld.  Mansfield, 
hat  all  the  policies  formed  but  one  insurance 
and  all  the  underwriters  were  co-sureties,  a 
right  to  call  upon  the  non-paying  underwriters 
for  their  ratable  contribution. 

The  mischief,  then,  being  applicable  to  every 
case  of  a  want  of  full  cargo  for  all  the  policies, 
whether  original  or  supervenient,  can  it  be 
doubted  that  it  was  the  intention  of  the  f  ram- 
ers  of  the  clause  in  question,  to  make  the  rem- 
edy commensurate  *with  the  mischief?  [*448 
Could  it  have  been  their  intention  to  cure  the 
mischief  when  it  arose  from  a  transaction  of 
one  date,  and  leave  it  uncured  when  it  arose 
from  a  transaction  of  another  date?  No;  it 
was  the  intention  of  the  f  ramers  of  the  clause 
in  question,  to  apply  it  as  an  universal  remedy 
against  the  supposed  evil  of  contribution  among 
underwriters,  wherever  and  whencesoever  it 
should  arise.  Such  is  the  plain  import  of  the 
terms  used  in  the  clause;  and  such  is  the  in- 
ference to  be  deduced  from  the  history  of  its  in- 
troduction into  our  policies. 

But  our  learned  opponents  have  invoked  to 
their  aid  the  usage  that  has  prevailed  since  the 
introduction  of  the  clause  in  question.  What 
that  usage  has  been  is  stated  by  Mr.  Hicks,  the 
referee,  in  his  report  to  the  court,  founded  on 
the  written  admissions  before  him  by  the  coun- 
sel of  the  respective  parties.  The  usage,  there- 
fore, is  for  the  purposes  of  this  argument,  a 
matter  of  record.  One  would  have  thought 
that  this  record  proof  as  to  the  fact  of  the  usage, 
might  have  superseded  the  introduction  of  any 
other  evidence  on  that  point;  and  yet  our 
learned  opponents  have  deemed  it  proper  to 
appeal  to  Kent's  Commentaries  for  proof  of  the 
usage.  3  Kent,  Com.,  Isted.,  229;  2d  ed.,  282, 
It  is  probable  Chancellor  Kent  did  not  mean  to 
state  the  usage  different  from  Mr.  Hicks.  Be 
that,  however,  as  it  may  be,  our  learned  op- 
ponents are  precluded  from  attempting  to  con- 
tradict or  vary  the  record  by  invoking  his  state- 
ment. They  are  thus  precluded  by  the  rule  of 
estoppel,  which  emphatically  applies  to  con- 
tradicting or  varying  a  record  made  up  on  their 
own  written  admissions.  They  are  also  pre- 
cluded by  the  decision  of  the  Supreme  Court 
of  the  U.  S.  in  Morris  v.  Hammer,  7  Pet.,  554, 
where  it  is  held  that  the  works  of  a  living  au- 
thor cannot,  in  general,  be  admitted  to  prove 
facts,  as  the  author  himself  might  have  been 
examined  as  a  witness.  Mr.  Hicks  reports,  as 
to  the  usage,  that  there  is  no  evidence  of  any 
usage  in  practice  as  to  the  mode  of  settling  the 
loss  on  time  policies  on  cargo,  where  there  are 
several  policies  of  different  dates,  and  interest 
to  supply  them  all  at  the  commencement  of 
the  risk,  and  where  a  portion  of  the  goods  has 
been  landed,  and  a  loss  of  or  on  the  residue 
then  occurs,  no  such  *case  before  that  [*449 
on  which  the  present  suit  is  brought  having  oc- 
curred. It,  then,  appears  of  record  that  there 
has  been  no  usage  in  a  case  like  the  present, 
where  there  were  several  policies  of  different 
dates,  and  a  cargo  originally  full,  but  after- 
wards reduced  by  landing  a  part,  and  the  ad- 
venture has  been  closed  by  a  loss  of  the  residue. 
The  usage  reported  is  confined  to  cases  where 
the  cargo  remains  undiminished  and  full  to  the 
time  of  the  loss.  But  it  is  not  perceived  how 
this  usage  can  be  successfully  invoked  to  aid 
the  argument  of  our  learned  opponents.  The 
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usage  in  such  cases  could  not,  consistently 
with  the  terms  of  the  contract,  have  been  other- 
wise than  it  has  been.  It  has,  therefore,  given 
no  new  construction  to  the  contract,  but  has 
followed  its  natural  and  plain  import  and  mean- 
ing. Had  the  contract  been  called  under  ju- 
dicial consideration  before  any  usage  began,  it 
must  have  received  the  same  construction  that 
it  now  would.  It  cannot  be  doubted;  it  never 
could  have  been  doubted,  but  that  where  there 
are  several  policies  on  the  same  cargo,  and  a 
full  cargo  for  all  the  policies  is  originally  laden 
on  board  the  vessel,  and  remains  on  board 
down  to  the  time  of  the  loss,  such  loss  is  to  be 
borne  by  all  the  policies;  and  that  if  there  is  an 
excess  of  cargo  over  all  the  policies,  the  owner 
stands  his  own  underwriter  for  the  portion  un- 
insured, and  must  bear  its  ratable  share  of  the 
loss.  The  usage  reported  goes  no  further  than 
this;  and  to  have  shown  this,  it  was  not  neces- 
sary to  have  resorted  to  usage.  The  contract 
in  its  terms  imports  as  much.  Upon  cases 
where  there  is  at  first  full  aliment  for  all  the 
policies,  and  where  such  aliment  continues  un- 
diminished  down  to  the  time  of  the  loss,  the 
clause  relative  to  prior  and  subsequent  insur- 
ances has  no  bearing.  In  such  cases  the  elder 
and  junior  policies  do  not  jostle  or  interfere 
with  each  other.  Each  policy  has  its  own  ali- 
ment; or,  in  the  language  of  the  clause  itself, 
each  policy  has  its  own  "premises"  whereon 
to  rest  and  feed.  In  the  case  of  the  cargo  of 
The  China,  which  amounted  when  shipped  to 
about  $47,000,  the  policy  of  $20.000  effected 
with  the  American  Ins.  Co.  had  its  "premises," 
and  the  policy  for  $10,000  effected  with  the 
Atlantic  Ins.  Co.  its  "premises," and  the  policy 
45O*]  *for  $15,000  effected  with  the  Niagara 
Ins.  Co.  its  "premises,"  and  there  was  still 
about  $2,000  uninsured  on  which  the  plaintiffs 
stood  their  own  underwriters.  While  all  this 
cargo  remained  on  board,  the  elder  and  junior 
policies  had  as  ample  and  independent  scope 
for  their  respective  operations,  as  though  they 
had  been  effected  on  the  cargoes  of  different 
vessels.  And  had  there  been  a  loss  while  all 
the  cargo  remained  on  board,  the  "premises" 
covered  by  all  the  policies  would  have  suffered 
from  it  proportionably ;  and  therefore,  each  pol- 
icy must  have  borne  its  ratable  share,  and  the 
owners  the  ratable  share  on  the  uninsured  car- 
go. But  it  would  have  had  no  resemblance  to 
a  case  of  co-sureties;  each  policy  would  have 
paid  its  own  proper  debt,  and  its  own  proper 
debt  only.  One  underwriter  could  not  have 
been  said  to  have  paid  the  debt  of  another  un- 
derwriter and,  therefore,  had  no  pretense  of 
claim  against  such  other  underwriter  for  con- 
tribution. It  will  be  readily  perceived,  then, 
that  Ld.  Mansfield's  doctrine  of  contribution 
has  no  application  to  this  department  of  cases. 
It  follows  that  the  American  clause  relative  to 
prior  and  subsequent  insurances  has  no  appli- 
cation to  them,  for  it  has  been  shown  that  the 
design,  and  the  only  design  of  that  clause,  was 
to  abrogate  Ld.  Mansfield's  doctrine  of  contri- 
bution. The  clause,  therefore,  has  the  same 
extent  and  limits,  and  no  greater  extent  and 
limits,  than  the  doctrine  it  was  designed  to  ex- 
plode. But  from  the  moment  that  The  China 
had  discharged  about  half  her  cargo  in  good 
safety,  the  American  clause  relative  to  prior 
and  subsequent  insurances  began  its  operation ; 
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for  from  that  moment  a  loss  would  have  fallen 
within  the  scope  of  Ld.  Mansfield's  doctrine  of 
contribution.  If  the  subsequent  loss  of  the  re- 
mainder of  The  China's  cargo,  which  in  fact 
occurred  in  the  Bay  of  Callao,  was  to  be  set- 
tled in  a  modern  English  tribunal  subject  to 
the  doctrine  of  Ld.  Mansfield,  the  rule  would 
be  to  consider  the  three  companies  who  under- 
wrote on  the  cargo  as  co  sureties;  to  allow  the 
plaintiffs  to  select  which  of  the  companies  they 
pleased  for  their  paymasters;  and  then  to  allow 
the  paying  company  to  have  recourse  to  the 
other  companies  for  a  ratable  contribution ;  but 
the  case  being,  in  fact,  under  litigation  in  an 
American  instead  of  an  English  tribunal,  the 
clause  relative  to  prior  *and  subsequent  [*45 1 
insurances  takes  the  place  of  the  modern  En- 
glish doctrine,  and  neutralizes  the  subsequent 
policies  until  the  first  policy  shall  be  fully  ex- 
hausted. Our  learned  opponents  contend  that 
the  American  clause  relative  to  prior  and  subse- 
quent insurances  "is  confined  to  cases  of  double 
insurances,  properly  so  called."*  But  without 
pausing  to  examine  the  accuracy  of  this  posi- 
tion, I  will  proceed,  for  a  moment,  to  inquire 
what  a  double  insurance  is.  A  double  insur- 
ance is  when  the  different  policies  doubly  cover 
the  subject  insured.  But  may  not  this  arise 
from  matter  ex  post  facto  as  well  as  from  mat- 
ter existing  at  the  date  of  the  insurance?  If  a 
full  cargo  for  a  vessel  is  contemplated  and  in- 
sured by  different  policies,  and  the  cargo  in 
fact  put  on  board  is  only  half  in  value  to  that 
contemplated  and  insured,  then  even  our 
learned  opponents  would  admit  it  to  be  a  case 
of  double  insurance.  Why  double?  Because 
the  policies  are  twice  as  large  as  the  subject 
covered.  But  suppose  a  full  cargo  was  orig- 
inally laden  and  fully  insured  by  different  pol- 
icies, and  when  the  vessel  had  proceeded  a  little 
way  on  her  voyage,  she  had  discharged  one 
half  of  her  cargo,  and  then  had  gone  on  with 
the  remainder.  Would  not  the  remaining  car- 
go, but  for  the  clause  relative  to  prior  and  sub- 
sequent insurances,  be  thenceforth  doubly  in- 
sured? Would  it  not  be  in  the  predicament, 
but  for  the  clause  in  question,  of  being  cov- 
ered by  policies  to  twice  the  amount  of  its 
value?  And  is  not  that  the  predicament,  what- 
ever may  be  the  date  of  its  occurrence,  which 
constitutes  the  essence  of  double  insurance? 
The  remaining  cargo  in  the  case  put,  being 
thus  doubly  insured,  any  subsequent  loss  there- 
on would,  by  the  modern  English  law,  be  ad- 
justed according  to  Ld.  Mansfield's  doctrine  of 
contribution.  But  here  the  American  clause 
relative  to  prior  and  subsequent  insurances 
steps  in,  and  cures  the  evil  of  double  insurance, 
and  the  consequent  evil  of  contribution,  by 
postponing  the  subsequent  policies  until  the 
first  policy  is  fully  spent. 

II.  Having  thus  endeavored  to  show,  that 
even  in  an  ordinary  voyage  the  plaintiffs  would 
have  been  entitled  to  recover  the  full  amount 
of  the  policy  underwritten  by  the  defendants, 
I  shall  now  proceed  to  show  that  at  all  events 
they  are  entitled  to  such  recovery  in  a  case 
like  the  one  under  consideration,  where  the 
*policiesareontime,  for  a  trading  voy-  [*452 
age,  with  a  proviso  in  each  policy  for  a  return 
of  premium  for  the  time  not  used. 

The  report  of  Mr.  Hicks  states  that  the  pol- 
icy underwritten  by  the  defendants,  and  the 
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policies  underwritten  by  the  Atlantic  Ins.  Co. 
and  the  Niagara  Ins.  Co.  respectively,  are  all 
substantially  alike,  except  as  to  their  dates. 
All  the  policies  are  on  time.  Every  policy  on 
time  is,  unless  specially  restricted,  in  its  very 
nature  a  trading  policy.  It  enables  the  assured 
to  go  where  he  pleases,  and  load  and  discharge 
where  he  pleases,  and  do  any  other  lawful  act 
he  pleases,  within  the  time  limited.  But  these 
policies  do  not  leave  this  right  to  depend  on 
implication.  It  is  expressly  given  in  the  most 
ample  terms.  The  policies  are  "upon  any  or  all 
voyage  or  voyages,  passage  or  passages,  in 
ports,  rivers  and  a,t  sea,  during  the  time  afore- 
said, with  liberty  to  touch  and  trade  at  any 
port  or  ports  as  frequently  as  the  captain  or 
agent  may  direct,  upon  all  kinds  of  lawful 
goods  and  merchandise  laden  or  to  be  laden 
on  board  the  said  good  ship  China."  The  time 
insured  was  18  months,  and  the  premium  7J 
per  cent.  During  this  long  period,  and  on  this 
trading  voyag£,  it  must  have  been  in  the  con- 
templation or  all  the  parties  that  the  vessel 
would  sometimes  have  a  full  cargo  on  board, 
and  at  other  times  very  little  cargo  on  board. 
Was  it  in  the  contemplation  of  the  parties  that, 
during  this  long  period,  the  assured  should 
pay  the  premium  on  a  full  cargo  at  the  rate  of 
about  $190  per  month,  when  during  much  of 
the  time  the  vessel  might  be  nearly  empty? 
This  was  an  inquiry  not  likely  to  escape  the 
attention  of  the  parties;  for  it  is  justly  consid- 
ered that  economy  is  the  soul  of  commerce.  It 
did  not  escape  the  attention  of  the  parties;  for 
we  find  in  each  of  the  policies  this  important 
provision:  "  to  return  a  relative  proportion  of 
the  premium  for  each  month  not  commenced, 
no  loss  being  claimed."  This  provision  made 
the  risk  divisible.  In  Tyrie  v.  Fletcher,  Cow  p., 
666,  the  court  held  the  risk  to  be  for  12  months 
and  indivisible.  But  Ld.  Mansfield  says,  the 
parties  "might  have  insured  from  two  months 
to  two  months,  or  any  less  or  greater  portion, 
if  they  had  thought  proper  so  to  do;  but  the 
fact  is,  they  have  made  no  division  of  time  at 
all."  But  in  the  case  now  under  argument, 
453*]  *the  parties  made  the  risk  divisible. 
Whether  the  policies  were  to  be  all  used  or 
not  during  the  whole  18  months, depended  upon 
whether  the  assured  would  elect  to  furnish  ali- 
ment for  them  all,  during  all  the  time.  If  there 
should  be  any  month  or  months  when  there 
was  no  aliment  for  a  particular  policy  or  poli- 
cies, that  policy  or  those  policies  ceased  to  be 
used  during  that  month  or  months.  Suppose 
The  China  at  the  end  of  three  months  had  dis- 
charged all  her  cargo  with  the  exception  of 
$500,  and  had  so  continued  without  taking  any 
new  cargo  on  board  during  the  residue  of  the 
time  insured,  will  it  be  pretended  that  the 
three  sets  of  underwriters  would  have  been 
entitled  to  retain  their  whole  premium — that 
the  assured  would  have  been  subjected  to  the 
enormous  premium  of  more  than  $2,800  (reck- 
oning it  at  $190  per  month)  on  the  reduced 
sum  of  $500  for  the  remaining  15  months?  This 
will  hardly  be  contended  in  the  face  of  the  ex- 
press written  stipulation  in  each  of  the  policies, 
to  return  a  relative  proportion  of  the  premium 
for  each  month  not  commenced,  no  loss  being 
claimed.  This  is  the  most  trying  test  for  our 
learned  opponents.  The  very  corner  stone  of 
their  whole  argument  is,  that  the  three  poli- 
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cies  continued  in  force,  notwithstanding  the 
vessel  was  emptied  of  half  her  cargo.  Their 
theory,  if  good  for  anything,  must  go  further 
and  say,  that  the  three  policies  would  have 
continued  in  force  had  the  vessel  been  emptied 
99  per  cent,  of  her  cargo;  that  they  would  all 
have  continued  in  force  while  any  cargo  re- 
mained on  board.  If  that  is,  indeed,  so;  if  the 
three  policies  would  have  remained  in  force  to 
however  low  an  ebb  the  cargo  might  have 
been  reduced,  it  follows  as  a  necessary  result 
that  the  assured  could  in  no  case  have  claimed 
any  return  of  premium  on  either  of  the  poli- 
cies, whilst  a  dollar's  worth  of  cargo  remained 
on  board  the  vessel.  For  every  binding  policy 
has  a  right  to  hold  fast  its  premium;  no  return  of 
premium  can  be  claimable  on  a  policy  remain- 
ing in  force.  Upon  the  theory  of  our  learned 
opponents,  then,  the  important  clause  in  the 
policy,  rendered  emphatic  by  being  written,  to 
return  a  relative  proportion  of  the  premium 
for  each  month  not  commenced,  must  have  re- 
mained a  dead  letter,  as  to  all  and  each  of  the 
three  policies,  whilst  a  single  box  or  bale  of 
goods  *remained  on  board,  and  could  [*454 
have  life  and  activity  given  to  it  only  by  liter- 
ally emptying  the  vessel  of  all  its  cargo. 

Oct.  6  The  China  arrived  at  Callao  ;  and 
Nov.  3  the  loss  occurred.  In  the  intermedi- 
ate time  she  had  discharged  and  safely  landed 
about  half  her  cargo.  From  the  time  of  this 
discharge  of  cargo,  we  apprehend  that  the  Ni- 
agara policy,  which  is  the  youngest  in  date, 
ceased  to  be  used;  and  that  under  the  stipula- 
tion in  the  policy,  we  were  entitled  to  a  return 
of  premium  from  that  Company  during  the 
non-user  ;  and  also  that  we  were  entitled  to  a 
relative  return  of  premium  on  the  Atlantic 
policy,  which  is  the  next  youngest  in  date,  in- 
asmuch as  the  word  "relative"  renders  the  sum 
as  well  as  the  time  divisible.  If  this  be  so,  it 
follows  that  at  the  time  of  the  loss  the  Ameri- 
can policy  and  a  relative  part  of  the  Atlantic 
policy  were  the  only  insurances  in  force  and, 
of  course,  the  only  insurances  to  which  we 
could  have  resorted  for  our  indemnity.  For  it 
cannot  be  denied,  that  the  non-user,  and  con- 
sequent right  to  reclaim  the  premium,  were  to 
be  applied  to  the  policies  in  the  inverse  order 
of  their  dates,  beginning  at  the  youngest,  and 
leaving  the  eldest  to  the  last.  It  was  with  the 
assurers  on  the  eldest  policy  that  we* contract- 
ed first.  They  had  the  prior  right  to  retain 
their  premium.  We  could  not  impair  that 
right  by  any  contracts  between  us  and  other 
underwriters.  Notwithstanding  all  such  con- 
tracts, they  had  a  right,  which  we  could  not 
disturb  or  question,  to  retain  every  cent  of  their 
premium  so  long  as  $20,000  worth  of  cargo  re- 
mained on  board  The  China. 

It  is  satisfactory  to  find  the  principles  for 
which  we  contend  sustained  by  the  authority  of 
the  Supreme  Court  of  this  State;  and  also  by  the 
authority  of  the  Supreme  Court  of  the  U.  S. 
Davy  v.  Halletl,  3  Cai.,  16,  was  an  action  on  a 
policy  on  freight.  In  that  case,  our  Supreme 
Court  decided  that  so  long  as  there  is,  at  the 
time  of  the  loss,  freight  at  risk  equal  to  the 
sum  insured, the  freight  previously  earned  and 
received  by  the  owner, was  not  to  be  taken  into 
the  account  to  diminish  the  liability  of  the 
underwriter.  In  the  emphatic  language  of 
Kent,  Ch.  J.,  who  delivered  the  unanimous 
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opinion  of  the  court,  "  the  policy  was  to  be 
valid  and  operative  as  long  as  there  was  ali- 
455*]  ment  to  keep  it  alive."  *So  we  say  in 
the  case  now  under  argument,  that  the  policy 
underwritten  by  the  present  defendants  was 
valid  and  operative  as  long  as  there  was  aliment 
to  keep  it  alive;  and  that  so  long  as  there  were, 
at  the  time  of  the  loss,  goods  on  board  The 
China  at  risk  equal  to  the  sum  insured  by  the 
defendants,  the  goods  previously  landed  are 
not  to  be  taken  into  the  account  to  diminish 
their  liability.  It  is  true  that  in  Davy  v.  Hattett, 
the  subject  of  the  insurance  and  of  the  suit 
was  freight;  and  here  the  subject  of  the  insur- 
ance and  of  the  suit  is  cargo.  The  name  of 
the  subject  cannot,  however,  vary  the  princi- 
ple; that  is  one  and  identical  in  both  cases.  But 
the  case  from  the  French  law,  cited  and  ap- 
proved by  the  learned  Chief  Justice  in  his  opin- 
ion, is  the  present  case  in  its  very  terms.  1,000 
livres  was  insured  from  America  to  Marseilles 
on  a  cargo  worth  3,000.  On  the  way,  at  Cadiz, 
two  thirds  of  the  cargo  was  landed.  The  ves- 
sel went  on  the  voyage  with  the  other  third, 
affording  just  aliment  enough  for  the  policy. 
The  French  underwriters  contended,  as  the 
underwriters  in  this  case  do,  that,  by  virtue  of 
the  landing.the  policy  was  reduced  two  thirds 
in  value,  and  did  not  attach  upon  all  the  cargo 
left  on  board  so  as  to  authorize  a  full  recovery. 
But  the  French  authorities  repudiated  the  de- 
fense, and  held  that  as  there  was,  at  the  time 
of  the  loss,  aliment  enough  left  on  board  to 
keep  the  policy  alive,  the  policy  was  not  af- 
fected by  the  previous  landing  ot  two  thirds  of 
the  cargo.  And  this  principle  of  the  French 
law,  the  principle  on  which  the  present  suit 
rests,  the  principle  which  our  learned  oppo- 
nents must  overthrow  or  be  themselves  over- 
thrown, was  thus  sanctioned  and  virtually  in- 
troduced into  the  maritime  jurisprudence  of 
this  State,  near  30  years  ago.under  the  auspices 
of  Gh.  J.  Kent,  and  without  a  dissenting  voice 
from  his  brethren  on  the  bench! 

Nor  has  the  principle  laid  dormant  since.  It 
was  reviewed,  discussed  and  sanctioned  by  the 
Supreme  Court  of  the  U.S.,  in  the  case  of  Ins. 
Co.  v.  Callett,  12  Wh.,  383.  The  argument  on 
the  par|  of  the  underwriters  was,  that  as  part 
of  the  cargo  was  landed  at  St.  Thomas,  the 
amount  risked  by  them  was  diminished  by 
their  proportion  of  the  cargo  so  landed.  In 
short,  that  the  loss  was  to  be  computed  with 
reference  to  the  value  of  the  whole  cargo  on 
456*]  *board  when  the  risk  first  attached, 
and  not  with  reference  to  the  value  on  board 
at  the  time  of  the  loss,  though  it  exceeded  the 
sum  insured.  It  will  readily  be  perceived  that 
the  defense  in  the  case  cited  was  identical  in 
principle  with  the  defense  now  relied  on  ;  but 
the  Supreme  Court  of  the  U.  S.  unanimously 
overruled  that  defense.  The  court  say:  "We 
think  the  true  intent  and  object  of  the  policy 
was  to  cover  an  insurance  of  $10,000  during 
the  whole  voyage  out  arid  home,  so  long  as  the 
assured  had  that  amount  of  property  on  board." 
And  again  the  court  say  :  "  The  intermediate 
landing  of  a  portion  of  the  cargo,  in  the  course 
of  the  voyage,  was  wholly  immaterial  in  the 
understanding  of  the  parties,  so  long  as  the 
value  on  board  was  sufficient  to  cover  the  in- 
surance." Alluding  to  the  case  of  a  subsequent 
insurance  on  the  same  subject  and  risk,  the 
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court  say  :  "  If  the  clause  usual  in  policies  in 
the  eastern  States,  as  to  priority  of  insurance, 
had  been  incorporated,  and  there  had  been  a 
subsequent  insurance,  this,  as  the  prior  policy, 
must  have  first  attached  to  the  extent  of  the 
sum  insured  during  the  whole  voyage."  This 
case  cannot  be  strengthened  by  comment.  It 
speaks  for  itself.inU  language  unequivocal  and 
controlling. 

III.  Third.  The  original  excess  of  interest 
beyond  the  aggregate  amount  of  the  policies, 
and  for  which  the  plaintiffs  stood  their  own 
underwriters  at  the  commencement  of  the  voy- 
age, does  not,  under  the  circumstances,  go  to 
diminish  the  defendants'  liability.  This  point 
was  ably  presented  by  my  learned  friend,  who 
opened  the  argument  on  the  part  of  the  plaint- 
iffs. It  is  fully  sustained  by  the  French  au- 
thorities, and  by  the  case  of  Davy  v.  Hallett, 
and  the  case  of  Ins.  Co.v.  Catlett ;  and  no  de- 
cision or  dictum  has  been  quoted  to  controvert 
it.  Indeed,  our  learned  opponents  seem  to  have 
abandoned  the  defense  of  this  point,  almost  in 
express  terms.  I  shall,  therefore,  leave  it  upon 
the  opening  argument, and  the  authorities,  with- 
out further  comment. 

There  are  two  collateral  objections  which  re- 
main to  be  answered. 

It  is  said  that  the  plaintiffs  are  precluded 
from  now  claiming  a  full  recovery,  by  reason 
of  their  having  formerly  presented  to  the  de- 
fendants a  statement  in  which  they  claimed 
*only  the  defendants'  contributive  [*457 
share  of  the  loss.  If  we  are  correct  in  our  pres- 
ent view  of  the  law,  it  follows  that  the  plaint- 
iffs presented  that  statement  to  the  defendants 
under  a  mistaken  view  of  the  law.  But  does 
the  mistake  of  a  party  as  to  his  rights  make  or 
vary  the  law  of  the  land?  Does  his  miscon- 
ception of  his  rights  add  to  or  subtract  from 
those  rights?  Had  the  defendants  admitted  the 
correctness  of  the  statement  when  it  was  pre 
sented,  and  paid  under  it,  such  adjustment, 
followed  up  by  payment,  might  now,  indeed, 
have  been  relied  on  by  them  as  an  accord  and 
satisfaction.  But  I  am  yet  to  learn  that  an  offer 
by  a  creditor  to  his  debtor  to  accept  from  him 
ten  shillings  in  the  pound,  can,  when  once  re- 
jected by  the  debtor,  be  afterwards  relied  on 
to  prevent  a  full  recovery  of  the  debt. 

Again;  it  is  said  that  the  moneys  received  by 
the  plaintiffs  from  the  Atlantic  and  Niagara 
Ins.  Cos.  ought  to  inure  to  the  benefits  of  the 
defendants.  But  when  the  plaintiffs  abandoned 
to  the  defendants,  Feb.  2,  1826,  the  rights  of 
the  parties  became  fixed.  As  those  rights  were 
then  fixed,  so  they  now  remain.  The  rights 
between  us  and  the  defendants,  as  fixed  by  our 
abandonment, were  not  to  be  varied  or  affected 
by  any  moneys  that  we  might  afterwards  re- 
ceive from  strangers  ;  and  we  have  already 
shown  that  the  Atlantic  and  Niagara  Ins.  Cos. 
were,  in  this  transaction,  but  strangers  to  the 
defendants.  Those  companies  settled  with  us, 
not  as  agents  or  co-sureties  of  the  defendants, 
but  each  company  for  itself  on  its  own  private 
and  independent  account.  As  between  us  and 
the  defendants.the  payment  by  the  other  com- 
panies is  res  inter  olios  acta.  Inforo  conscientice 
those  companies  have  not  paid  us  even  enough. 
At  the  time  of  the  loss  the  vessel  had  reached 
its  market ;  and  the  market  value  of  the  cargo 
lost  is  stated  to  have  been  above  $71,000.  The 
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face  of  the  three  policies  then  afforded  us  but 
little  more  than  half  of  an  indemnity.  Had 
all  the  companies  paid  us  twenty  shillings  in 
the  pound,  we  should  still  have  been  actual 
losers  by  the  loss  to  more  than  $36,000.  Wheth- 
er this  consideration  induced  the  payments  by 
the  Atlantic  and  Niagara  Ins.  Cos.,  would  be 
a  useless  inquiry.  It  would  be  an  inquiry  with 
which  the  defendants  have  no  concern.  Those 
458*]  *companies  are  competent  to  take  care 
of  themselves.  If  they  have  paid  us  too  much 
by  mistake,  they  may  perhaps  recover  back 
the  excess.  If  they  have  paid  voluntarily  more 
than  the  law  would  have  exacted,  their  liber- 
ality is  no  reason  why  the  defendants  should 
be  unjust.  But  it  is  needless  to  enlarge  on  this 
point.  It  was  settled  by  this  court  in  Lucas  v. 
Ins.  Co.,  6  Cow..  635.  With  the  authority  from 
>6  Cow.  before  them,  it  was  discreet  in  our 
learned  opponents  to  touch  lightly  on  this 
point. 

The  following  opinion  was  delivered  by  Chief 
Justice  Savage : 

One  question  arising  upon  and  presented  by 
the  report  of  Mr.  Hicks  is, whether  the  defend- 
ants are  liable  first  for  the  whole  amount  of 
specie  put  on  board.  This  is  a  question  of 
minor  importance,  and  has  not  been  much  dis- 
cussed by  counsel.  I  apprehend  there  can  be 
no  difference  in  principle  between  specie  and 
any  other  lawful  goods.  The  policies  were  all 
upon  a  trading  voyage.  The  underwriters  are 
.answerable  as  well  for  the  original  cargo  as  for 
any  other  cargo  or  part  of  a  cargo,  for  which 
the  original  cargo  or  part  of  it  has  been  ex- 
changed. This  is  supposed  to  be  perfectly  well 
settled,  and  was  so  understood  and  recognized 
by  this  court  in  Coggeshall  v.  Ins.  Co.,  3  Wend., 
283,  and  cases  cited.  The  specie  received  on 
board  at  Callao  is  to  be  considered  part  of  the 
cargo  covered  by  the  policies, or  some  of  them, 
and  must  be  accounted  for  in  the  same  manner 
as  any  other  goods.  No  question,  therefore, can 
necessarily  arise  upon  that  part  of  the  cargo, 
as  depending  upon  any  principle  different  from 
the  residue  of  the  cargo. 

The  question  and,  it  seems  to  me,  the  only 
question  between  these  parties,  is,  whether  the 
plaintiffs  have  a  right  to  recover  the  full  sum 
named  in  the  policy,  without  reference  to  the 
part  which  was  landed  at  Callao,  as  there  was 
property  remaining  on  board  when  the  loss 
happened,  exceeding  in  value  the  amount  em- 
braced in  the  policy.  The  defendants  insist 
that  the  plaintiffs  can  recover  only  such  por- 
tion of  the  amount  insured  as  the  amount  of 
459*]  the  policy  bears  to  the  *amount  of  the 
whole  cargo  originally  shipped  at  N.  Y.  As 
there  is  a  written  contract  between  the  parties, 
the  question  must  be  determined  by  the  terms 
of  that  contract.  By  it  the  defendants  have 
made  insurance  to  the  amount  of  $20,000.  It 
is  admitted  that  the  loss  exceeds  that  sum,  and 
that  it  was  occasioned  by  one  of  the  perils  in- 
sured against.  The  defendants  have  received 
the  premium  of  7£  per  cent,  upon  $20,000. 
Upon  what  rule  of  construction  is  it  that  they 
are  not  liable  for  the  amount  insured?  It  is 
said  that  they  are  entitled  to  contribution 
where  there  are  other  policies,  and  if  none, 
then  they  are  entitled  to  the  like  contribution 
from  the  owner,  who  is  uninsured.  This  usage 
it  is  found  in  the  case  exists,  when  the  loss  ei- 
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ther  partial  or  total  occurs,  when  the  several 
policies  are  full,  and  before  any  part  of  the 
cargo  has  been  landed.  This  policy  contains 
a  clause  which  it  would  seem  was  intended  to 
exclude  any  such  right  to  contribution;  it  is  as 
follows:  "and  in  case  of  any  insurance  upon 
the  said  premises  subsequent  in  date  to  this 
policy,  the  said  American  Insurance  Company 
of  New  York  shall,  nevertheless,  be  answerable 
for  the  full  extent  of  the  sum  by  them  sub- 
scribed hereto,  without  right  to  claim  contri- 
bution from  such  subsequent  assurers,  and 
shall,  accordingly,  be  entitled  to  retain  the 
premium  by  them  received,  in  the  same  man- 
ner as  if  no  such  subsequent  assurance  had 
been  made."  Even  if  such  right  of  contribu- 
tion existed,  it  would  seem  to  be  a  proper  claim 
to  be  enforced  against  the  other  companies 
who  have  made  insurance  upon  the  same  car- 
go, except  as  to  so  much  of  the  cargo  as  was 
uninsured,  and  for  which  the  plaintiffs  were 
their  own  insurers,  or  rather  so  much  of  the 
cargo  as  was  at  their  own  risk.  The  object  of 
insurance  is  indemnity;  the  insurer  agrees  to 
run  the  risk  of  the  cargo  to  the  amount  of 
$20,000.  The  insured  pays  the  premium  de- 
manded upon  that  sum.  The  agreement  then 
is,  that  if  the  assured  loses  the  property  in- 
sured to  the  amount  of  the  insurance,  the  in- 
surer shall  pay  it.  Suppose  the  whole  cargo 
is  worth  $40.000  and  the  insurance  $20,000, 
and  the  plaintiff  at  the  first  port  sells  or  with- 
draws $20,000,  and  in  going  to  the  next  port 
the  whole  remaining  cargo  is  lost,  is  the  con- 
tract between  the  *parties  changed?  [*46O 
Because  there  was  more  at  the  risk  of  the  own- 
er, does  that  vary  the  responsibility  of  the  in- 
surer? His  contract  is  full;  the  loss  is  precise- 
ly the  amount  against  which  he  undertook  to 
indemnify.  Does  the  owner  diminish  his  se- 
curity by  putting  other  goods  on  board  ?  Is 
the  insurer  bound  to  return  any  part  of  the 
premium  when  the  risk  has  been  full?  I  un- 
derstand the  rule  to  be,  that  the  premium  is 
never  returned,  when  the  policy  has  once  at- 
tached to  the  whole  amount.  11  Johns.,  239. 
The  ground  assumed  by  the  plaintiffs  is  in  ac- 
cordance with  the  preceding  suggestions,  and 
they  insist  that  they  have  a  right  to  recover 
the  full  amount  of  the  policy,  there  being  prop- 
erty to  that  amount  lost.  The  defendants  in- 
sist that  their  insurance  does  not  attach  upon 
any  particular  part  of  the  cargo,  but  upon  the 
whole,  and  covers  an  undivided  interest  in  the 
whole,  equal  to  the  amount  of  the  policy;  and 
upon  this  principle  it  is,  as  they  contend,  that 
the  usage  rests  which  is  conceded  to  exist — 
that  if  a  partial  loss  takes  place  before  the 
cargo  or  any  part  of  it  is  landed,  such  loss 
must  be  sustained  proportionably  by  the 
whole  cargo,  or  by  all  the  policies,  if  the  whole 
if  covered.  If  in  this  case  the  whole  cargo  had 
been  seized  and  thus  lost,  it  is  clear  that  all  the 
policies  must  have  paid  the  amount  of  their 
subscriptions,  and  the  plaintiffs  must  have  lost 
the  amount  which  was  not  insured.  It  is  con- 
tended to  be  according  to  the  usage,  that  if  a 
part  of  the  cargo  had  been  seized  before  any 
of  it  had  been  withdrawn  by  the  owner  and 
landed,  then  the  loss  must  have  been  appor- 
tioned; and  it  is  urged  that,  upon  the  same 
principle,  the  loss  should  be  apportioned,  hav- 
ing happened  after  part  had  been  landed;  that 
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the  policies  all  having  attached,  they  all  re- 
main; and  that  when  the  property  is  landed, 
it  is  withdrawn  proportionally  from  all  the 
policies,  not  from  any  one  of  them. 

With  respect  to  the  clause  respecting  prior 
insurances,  the  defendants'  answer  is,  that  the 
clause  was  introduced  to  prevent  contribution 
in  cases  of  double  insurance;  that  it  was  in- 
tended to  have  no  other  effect  or  application; 
and  that  it  has  never  in  practice,  or  by  any  ju- 
dicial determination,  received  any  other  ap- 
plication. "  A  double  insurance  is  when  the 
insured  makes  two  insurances  on  the  same  risk 
461*]  and  the  same  interest."  8  Kent,  Com., 
280;  1  Cond.  Marsh.,  146.  It  is  also  defined 
to  be,  when  the  same  man  is  to  receive  two 
sums  instead  of  one,  or  the  same  sum  twice 
over,  for  the  same  loss,  by  reason  of  his  having 
made  two  insurances  upon  the  same  goods. 
When  a  man  has  made  a  double  insurance,  he 
may  recover  against  which  of  the  underwrit- 
ers he  pleases,  but  he  can  recover  but  once;  an 
insurance  is  merely  a  contract  of  indemnity  in 
case  of  loss.  Parke,  Ins.,  373,  374.  When  two 
policies  cover  the  same  risk  and  the  same  in- 
terest, they  are  considered  as  making  but  one 
insurance.  1  Cond.  Marsh.,  146.  In  such  cases 
the  insured  cannot  receive  a  double  satisfac- 
tion; he  can  have  but  one  satisfaction;  and  the 
different  policies  formerly  were  bound  to  con- 
tribute ratably  towards  the  loss.  Such  was 
the  law  and  such  was  the  rule  which  was  in- 
tended to  be  changed  by  the  clause  respecting 
prior  policies,  as  is  contended  by  the  defend- 
ants' counsel.  Several  cases  have  been  cited 
on  both  sides,  which  are  supposed  to  have  a 
bearing  upon  the  question  now  before  the 
court;  but  it  is  conceded  that  this  precise  point 
has  not  been  decided,  or  at  least  that  it  is  not 
to  be  found  decided  in  any  adjudged  case. 

The  decision,  I  apprehend,  must  rest  upon 
the  clause  respecting  prior  assurances;  and  that 
we  may  the  better  understand  it,  in  connection 
with  the  definition  of  a  double  insurance,  I 
will  again  recur  to  its  terms.  The  whole  policy 
is  not  set  forth  in  the  case,  but  it  is  stated  to 
be  upon  all  kinds  of  lawful  goods  and  nier 
chandise  laden  or  to  be  laden  on  board  the 

food  ship  China,  and  the  sum  subscribed  is 
20,000.  The  proviso  is:  "  Provided  always, 
and  it  is  hereby  further  agreed,  that  if  the  said 
assured  shall  have  made  any  other  assurance 
upon  the  premises  aforesaid,"  etc.  Then  fol- 
lows that  part  which  is  applicable  to  this 
case:  "  And  in  case  of  any  insurance  upon  the 
said  premises,  subsequent  in  date  to  this  pol- 
icy." the  defendants  will  be  answerable  without 
right  of  contribution.  What  are  we  to  under- 
stand by  the  premises  ?  If  by  those  terms  we 
understand  the  whole  cargo,  which  was  worth 
$47,000,  then  the  three  policies  were  technic- 
ally perhaps  upon  the  said  premises;  but  there 
was  no  double  insurance,  because  the  several 
policies  attached  upon  separate  and  distinct 
462*]*interests  in  the  goods;  in  other  words, 
if  by  "the  premises"  we  understand  an  un- 
divided $20,000  worth  of  the  whole  $47.000, 
then  the  subsequent  policies  did  not  attach 
upon  the  said  premises,  because  there  was  ali- 
ment enough  for  them  all.  In  that  view  of  it, 
is  this  a  case  which  is  at  all  affected  by  the 
proviso?  Had  the  whole  cargo  been  worth  but 
$20,000,  the  defendants  would  have  stood  in- 
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surers  for  the  whole,  and  then  subsequent  in- 
surances would, undoubtedly,  have  been  double 
insurances  to  their  extent,  and  would  be  re- 
lieved from  contribution,  and  obliged  to  return, 
the  premium  except  one  half  per  cent.  Sup- 
pose, again,  that  the  whole  cargo  had  been 
worth  $20,000;  suppose  the  policy  of  the  At- 
lantic Company  for  $10,000  had  been  prior  in 
time  to  the  defendant's  policy,  and  a  total  loss; 
in  that  case  there  would  be  a  double  insurance 
as  to  $10,000  and,  according  to  the  clause  re- 
lating to  prior  insurances,  or,  as  it  is  sometimes 
called,  the  American  clause,  the  oldest  policy 
for  $10,000  must  pay  its  whole  subscription, 
and  the  defendants  would  be  obliged  to  pay 
the  balance,  and  return  the  premium  upon  so 
much  as  they  would  be  exonerated  from. 

The  doctrine  of  contribution  in  cases'  of 
double  insurance  seems  not  to  have  been  es- 
tablished in  England  until  the  year  1763.  A 
different  decision  was  made  in  the  case  of  Afri- 
can Co.  v.  Bull,  1  Show.,  132,  about  1691.  That 
was  rather  a  case  of  over  insurance.  To  an  ac- 
tion on  a  policy  subscribed  by  a  number  of  un- 
derwriters, the  defendant  pleaded  that  the 
goods  were  worth  but  £2,240,  and  that  23  per- 
sons had  subscribed  £100  each,  and  that  the 
defendant  was  the  next  subscriber;  and  that, 
by  the  custom  among  merchants,  he  was  dis- 
charged, and  offered  to  return  the  premium — 
issue  was  taken,  and  the  custom  was  proved  by 
all  the  exchange,  and  the  defendant  had  judg- 
ment. In  Newby  v.  Reed,  before  Ld.  Mansfield 
in  1763,  it  was  ruled  and  agreed  to  be  the 
course  of  practice  in  case  of  double  insurance, 
that  though  the  insured  is  not  entitled  to  double 
satisfaction,  yet  he  may  sue  which  he  pleases 
and  recover  the  whole  sum  insured;  and  the 
defendants  therein  may  recover  a  ratable  pro- 
portion from  the  other  insurers.  1  Bl.,  416; 
Parke,  374.  A  few  years  afterwards,  came  be- 
fore the  same  *learned  judge  the  cases  [*463 
of  Rogers  v.  Davis  and  Dams  v.  Oildart,  Parke, 
374,  375,  etc.,  in  which  the  question  was  dis- 
cussed. Ld.  Mansfield  says:  "The  question 
seems  to  be  whether  the  insured  has  not  two 
securities  for  the  loss  that  has  happened.  If  so, 
can  there  be  a  doubt  that  he  may  bring  his  ac- 
tion against  either?  It  is  like  the  case  of  two 
sureties,  when,  if  all  the  money  be  recovered 
against  one  of  them,  he  may  recover  a  propor- 
tion from  the  other."  In  the  subsequent  case 
of  Godin  v.  London  Assurance  Co.,  Ld.  Mans- 
field says,  as  between  the  insurer  and  insured, 
upon  the  foot  of  commutative  justice  merely, 
there  is  no  color  why  the  insurers  should  not 
pay  the  insured  the  whole;  for  they  have  re- 
ceived a  premium  for  the  whole  risk.  If  the 
insured  is  to  receive  but  one  satisfaction,  nat- 
ural justice  says  that  the  several  insurers  shall 
all  of  them  contribute  pro  rain  to  satisfy  that 
loss,  against  which  they  have  all  insured.  1 
Burr.,  492.  The  French  rule  is  different.  The 
Ordinance  of  Louis  XIV.  declares,  that  if  the 
sum  insured  by  a  single  policy  without  fraud 
exceed  the  value  of  the  goods,  the  policy  shall 
be  good  to  the  extent  of  their  true  value;  and 
in  case  of  loss,  every  insurer  shall  contribute 
in  proportion  to  his  subscription,  and  return 
the  premium  upon  the  surplus.  This  is  con- 
formable to  the  English  rule  in  the  case  of 
African  Go.  v.  Bull.  The  ordinance  proceeds: 
If  the  insurance  be  by  several  policies,  and  the 
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first  amount  to  the  value  of  the  goods,  it  shall 
stand  alone,  and  the  underwriters  upon  the 
others  shall  be  discharged  and  return  the  pre- 
mium subject  to  the  usual  deduction.  If  the 
first  policy  be  not  sufficient  to  cover  the  full 
value,  the  second  shall  answer  for  the  defi- 
ciency. If  there  be  several  dates  to  the  several 
subscriptions  in  the  same  policy,  each  date 
makes  a  separate  contract,  and  ascertains  the 
order  of  the  liability  of  each  underwriter;  but 
if  several  policies  have  the  same  date,  they 
make  but  one  policy.  1  Cond.,  Marsh.,  147,  n., 
citing  Valin,  Pothier,  Cleirac,  Emerigon  and 
Malynes.  The  doctrine  of  Ld.  Mansfield  was 
discussed  and  adopted  in  the  case  of  Ttiurston 
v.  Koch,  4  Dall.,  348.  In  that  case  it  appeared 
W.  J.  Vredenburgh,  a  merchant  of  N.  Y. ,  had 
procured  double  insurance  in  N.  Y.  and  Phil- 
adelphia upon  his  goods  and  merchandise,  on 
464*]  board  a  certain  vessel  from  a  port  *in 
the  West  Indies  to  N.  Y.  The  vessel  was  lost, 
and  he  recovered  of  the  plaintiff  and  another 
insurer,  who  were  the  N.  Y.  insurers,  the 
whole  amount  of  his  loss.  The  defendant  Koch 
was  one  of  the  Philadelphia  insurers,  and  the 
question  was  whether  he  was  liable  to  make 
contribution.  The  judges,  Paterson  and  Peters, 
went  into  a  full  discussion  of  the  question,  and 
agreed,  both  upon  principle  and  authority, that 
contribution  in  such  case  was  proper  and 
should  be  made,  and  they  gave  judgment  for 
the  plaintiff.  This  case  was  decided  in  1800, 
and  is  the  earliest  American  case  upon  the  sub- 
ject. In  consequence  of  the  decision  of  this 
case,  adopting  the  doctrine  of  Ld.  Mansfield, 
the  clause  relating  to  prior  insurance  was  in- 
troduced into  the  policies  at  Philadelphia  and, 
as  is  understood,  in  all  American  policies.  The 
practice  in  Philadelphia  was,  before  the  case 
of  Thurston  v.  Koch,  in  accordance  with  this 
clause,  and  opposite  to  the  doctrine  of  that 
case.  1  Marsh.,  152  a,  n.  13;  Phil.  Ins.,  326; 
5  Serg.  &  R,  481.  The  object  was  to  prevent 
contribution  between  different  underwriters, 
and  to  render  them  liable  in  succession,  ac- 
cording to  the  dates  of  their  respective  policies. 
The  case  of  Kenny  v.  Clarfcson,!  Johns.  ,385, 
was  upon  a  policy  upon  the  vessel  valued  at 
$2,000.  It  appeared  that  there  was  a  prior  in- 
surance for  $3,000;  the  assured  were  permitted 
to  prove  that  the  vessel  was  of  sufficient  value 
to  cover  both  policies.  This  point  was  not  dis- 
cussed ;  but  as  it  appeared  that  the  vessel  was 
worth  $7,000,  there  was  sufficient  aliment  for 
both  policies;  and  whether  it  was  considered  a 
double  insurance  or  not,  the  plaintiff  was  enti- 
tled to  recover;  and  had  the  policies  not  con- 
tained the  clause  as  to  prior  insurance,  it  was 
not  a  case  of  contribution.  The  case  of  Mur- 
ray v.  Ins.  Co.,  1  Marsh.,  152,  n.;  1  Hall,  L. J., 
161,  contained  these  facts  :  In  Oct..  1803,  the 
plaintiffs  effected  insurance  in  N.  Y.,  on  the 
ship  Hope  from  Gottenburgh  to  N.  Y.,  for 
$4 ,000,  valuing  the  ship  at  that  sum.  In  Decem- 
ber after,  they  effected  insurance  with  the  de- 
fendants for  $4,000, valuing  the  ship  at  $6,000. 
The  real  value  of  the  ship  exceeded  $6,000.  A 
partial  loss  took  place.  The  N.  Y.  Co.  paid  an 
average  calculated  upon  $4,000,  and  the  ques- 
465*]  tion  *was  whether  the  defendants  were 
liable  at  all  upon  the  second  policy.  Both  poli- 
cies contained  the  clause  relative  to  prior  poli- 
cies. Mr.  J.  Washington  held  the  defendants 
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liable  for  the  difference  between  the  valuation 
of  the  ship  in  the  first  and  second  policies 
($2,000),  upon  which  sum  the  defendants  were 
compelled  to  pay  an  average.  He  says  the  case 
seems  almost  too  plain  to  warrant  an  argument. 
The  parties  had  agreed  that  the  subject  insured 
was  worth  $6,000.  and  the  defendants  insured 
$4.000.  It  turns  out  that  $4,000  of  that  value 
had  been  previously  insured  in  N.  Y.  The  de- 
fendants are,  therefore,  as  to  so  much,  dis- 
charged from  liability.  But  had  the  ship  been 
worth  $8,000,  they  would  have  been  liable  for 
$4,000  ;  but  the  defendants  cannot  be  called 
upon  for  more  than  $2,000,  as  that  is  all  left 
uncovered  by  the  first  policy.  This  was,  as  to- 
the  $2,000,  a  case  of  double  insurance  and  of 
a  partial  loss;  and  in  such  a  case  both  policies 
were  required  to  .contribute,  notwithstanding 
the  first  policy  was  not  exhausted.  The  infer- 
ence from  this  would  be,  that  the  clause  under 
consideration  was  applicable  to  a  total  loss  only, 
and  is  in  conformity  with  the  usage  stated  in 
the  case.  On  the  argument  of  this  case,  the 
case  of  M'Kim  v.  Ins.  Co.,  Cond.  Marsh.  152, 
n.,  was  cited.  That  was  a  case  of  two  policies 
upon  the  same  cargo  of  goods,  on  the  same 
voyage.  The  first  was  for  $12,000.  The  amount 
of  the  second  is  not  stated,  but  it  was  upon. 
125,000  pounds  coffee,  valued  at  22  cents,  and 
deducting  the  prior  insurance,  would  leave 
$15.000.  Both  policies  contained  the  clause  in 
question.  A  total  loss  having  happened,  the 
first  policy  paid  without  suit  by  compromise. 
The  defendants  refused,  and  a  suit  was  brought. 
It  was  held  that  the  first  policy  was  liable  to- 
the  full  amount,  and  the  second  for  the  resi- 
due. I  infer,  from  the  report  of  the  case  in  1 
Marsh.,  152-156,  n.,  and  1  Hall,  L.  J.,  166, that 
the  second  policy  did  not  pay  the  whole  amount 
insured  by  it;  that, therefore, the  clause  in  ques- 
tion was  construed  literally  ;  that  it  was  not  a 
case  for  contribution.  According  to  the  argu- 
ment of  the  defendants  in  this  case,  both  poli- 
cies should  have  paid  ratably;  and  in  that  event 
the  second  should  have  paid  more  than  the 
first,  being  *for  a  larger  amount,  but  [*466 
-that  was  not  the  determination.  The  first  was- 
exhausted  before  the  second  was  liable  at  all. 
These  two  cases,  considered  together,  seem  to 
establish  the  proposition  that  the  clause  in 
question  is  applicable  to  total  losses  only. 

The  same  principle  was  adopted  in  the  case 
of  Kane  v.  Ins.  Co.,  8  Johns.,  229.  The  action 
was  brought  upon  the  second  policy,  upon  goat 
skins  valued  at  50  cents  each,  and  the  amount 
subscribed  was  $15,000.  The  policy  contained 
the  prior  policy  clause.  The  plaintiff  had  an 
insurable  interest  at  invoice  cost,  etc.,  to  the 
amount  of  $22,000.  The  vessel  and  cargo  were 
captured  and  entirely  lost  to  the  plaintiffs. 
There  had  been  a  prior  insurance  to  $22,000. 
The  value  of  the  goat  skins  at  50  cents  was 
$23,983,  making  proper  deductions.  The  ques- 
tion was,  what  amount  the  plaintiffs  were  en- 
titled to  recover.  Thompson,  J.,  delivered  the 
opinion  of  the  court,  and  says :  The  policy  in 
this  case  contains  the  usual  clause  respecting 
prior  insurance;  and  it  appearing  that  $22,000- 
had  been  previously  insured,  this  must  first  be 
deducted  and  the  underwriters  made  responsi- 
ble for  the  residue  only.  The  prior  insurance 
was  by  an  open  policy  upon  the  cargo  gener- 
ally— the  present,  valued.  In  order  to  give  ef- 
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feet  to  both  policies,  the  first  ought  to  be  con- 
sidered as  attaching,  in  the  first  instance.upon 
that  part  of  the  cargo  not  covered  by  the  lat- 
ter, in  order  to  have  aliment  for  the  latter. 
This  case  decides,  that  where  there  are  two 
policies  upon  the  same  cargo,  and  both  are  not 
full,  the  first  must  be  exhausted  before  the  sec- 
ond becomes  liable.  Here  both  had  attached  ; 
and  if  contribution  were  the  rule  in  such  cases, 
it  should  have  been  applied.  The  distinction 
between  the  two  cases  consists  in  this  :  that  in 
the  present  case  all  the  policies  had  once  been 
full  ;  in  the  other  not. 

In  Brown  v.  Ins.  Co.,  3  Day,  67,  Ihe  court 
say  it  was  evidently  the  intention  of  the  con- 
tracting parties  in  these  policies  to  avoid  the 
inconvenience  of  contribution,  by  making  the 
insurers  liable  in  the  order  of  time.  This  was 
anciently  the  law  in  England;  modern  practice 
there  had  introduced  a  different  rule.  The  par- 
ties intended,  by  inserting  the  clause  in  ques- 
tion, to  abolish  the  modern  and  restore  the  an- 
cient rule.  In  Potter  v.  Ins.  Go.,  2  Mas.,  476, 
467*J  it  was  decided  that  *if  two  policies  bear 
the  same  date,  the  actual  time  of  execution  may 
be  shown;  and  if  the  policies  contain  the  usual 
prior  policy  clause,  the  policy  first  executed 
bears  the  whole  loss,  if  it  covers  the  whole  in- 
terest; and  that  when  two  policies  are  concur- 
rently executed, the  operation  of  the  prior  pol- 
icy clause  is  excluded,  and  the  assured  may 
recover  his  whole  loss  upon  either  policy,  and 
the  others  are  liable  for  contribution.  Mr.  J. 
Story  says  that,  by  the  very  terms  of  the  com- 
mon clause,  the  underwriters  on  the  second 
policy  are  liable  for  so  much  interest  only  as  is 
uncovered  by  any  prior  policy.  He  recognizes 
and  states  the  common  law  rule  to  be,  that  if 
the  assured  has  the  same  interest  insured  by 
several  policies.he  may  sue  on  which  he  pleases, 
and  is  entitled  to  recover  his  whole  loss  upon 
either  of  the  policies;  and  all  that  remains  is  a 
mere  right  in  the  party  sued  to  recover  contri- 
bution from  the  other  underwriters.  In  this 
-case  the  loss  was  equal  to  the  first  policy  and 
$12,000  on  the  second.  The  advantages  of  the 
prior  policy  clause  are,  as  Mr.  Philips  says, 
Phil.  Ins.,  326,  that  the  different  underwriters 
are  not  made  sureties  for  each  other,  and  the 
assured  is  saved  from  paying  more  than  one 
premium  for  the  same  risk,  upon  the  same  in- 
curable interest. 

Ins.  Co.  v.  Lynch,  11  Johns.,  233,  was  an  ac- 
tion on  a  promissory  note  given  for  a  premium 
•of  insurance.  The  policy  was  for  the  sum  of 
$20,000  on  goods  on  board  the  ship  Ann,  at 
and  from  Bayonne  to  the  first  port  she  might 
make  in  the  U.  8.  There  was  a  prior  insur- 
ance in  Philadelphia  for  the  sum  of  $7,000  on 
the  same  cargo,  from  Bayonne  to  N.  Y.  The 
invoice  price  of  the  cargo  was  $9,512.  The 
vessel  arrived  in  safety,  but  the  cargo  was  par- 
tially damaged,  to  the  amount  of  $2,000  and 
"upwards.  The  defendant  claimed  a  propor- 
tionate part  of  this  loss,  to  which  the  plaintiffs 
•objected,  on  the  ground  that  the  prior  policy 
-must  bear  that  loss,  and  that  they  were  liable 
no  further  than  their  proportion  of  the  invoice 
'beyond  the  first  policy.  The  defendant  insist- 
ed that  he  was  entitled  to  return  of  premium 
npon  the  amount  of  the  prior  policy,  $7,000, 
allowing  the  plaintiffs  a  reasonable  compensa- 
tion for  the  risk  at  Bayonne.  The  plaintiffs 
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had  a  verdict,  and  it  was  agreed  that  if  the 
court  should  be  of  opinion  that  the  defendant 
was  entitled  *to  any  return  of  premi-  [*468 
um,  the  amount  was  to  be  deducted  from  the 
verdict.  The  policy  contained  the  clause  pro- 
viding that  the  plaintiffs  should  be  liable  only 
for  so  much  as  was  uncovered  by  any -prior 
policy,  and  should  return  the  premiun*  upon 
so  much  of  the  sum  insured  by  them  as  they 
were  exonerated  from  by  such  prior  policy. 
The  court  held  that  the  plaintiffs  having  been 
solely  responsible  for  the  cargo  while  at  Bay- 
onne, they  were  under  no  obligation  to  return 
any  part  of  the  premium.  The  risk  to  the  port 
of  destination  might  have  been  different.  The 
plaintiff's  policy  was  to  any  port  in  the  U.  S. ; 
the  prior  policy  was  confined  to  N.  Y.  The 
court  said  the  risk  was  not  divisable,  and  hav- 
ing been  run,  there  could  be  no  return  of  premi- 
um. Mr.  J.  Yates  says,  it  must  be  admitted  that 
the  greatest  part  of  the  risk  contained  in  the 
policy  of  the  plaintiffs,  according  to  the  manner 
of  this  voyage  has  been  performed,  is  com- 
prehended in  the  Philadelphia  policy,  and  be 
ing  prior  in  date,  they  were  exclusively  liable 
for  the  part  assured  by  them,  showing  that 
the  prior  policy  might  be  exclusively  liable 
for  a  loss,  and  yet  the  subsequent  policy  not 
obliged  to  return  the  premium.  In  Seamans  v. 
Loring,  1  Mas.,  146,  Mr.  J.  Story  says,  an  in- 
surance, prior  in  date,  is  to  exonerate  the  un- 
derwriter, and  entitles  the  assured  to  a  return 
of  premium;  an  insurance  subsequent  in  date 
is  to  have  no  effect  at  all  upon  the  present  pol- 
icy. 

Ins.  Co.  v.Catlett,  12  Wh.,  383,  contains  some 
principles  which  are  appiicable  to  this  case. 
That  case  was  upon  a  policy  to  the  amount  of 
$10,000  upon  a  cargo  of  flour,  worth  upwards 
of  $16,000.  The  voyage  was  to  St.  Thomas 
and  two  other  ports  in  the  West  Indies,  and 
back  to  the  port  of  discharge  in  the  U.  S.  This 
was  held  to  be  an  insurance  upon  every  suc- 
cessive cargo  which  might  be  taken  on  board 
at  the  ports  where  the  vessel  had  liberty  to 
touch.  It  was  also  held  that  such  a  policy 
covers  an  insurance  of  $10,000  during  the 
whole  voyage,  out  and  home,  so  long  as  the 
assured  has  that  amount  of  property  on  board 
without  regard  to  the  fact  of  a  portion  of  the 
original  cargo  having  been  safely  landed  at  an 
intermediate  port  before  the  loss.  On  behalf 
of  the  Co.,  it  was  argued  that  the  loss  was  to 
be  borne  by  them,  with  reference  *to  [*469 
the  whole  cargo  on  board,  when  the  risk  first 
attached,  and  not  with  reference  to  the  value 
on  board  at  the  time  of  the  loss,  notwithstand- 
ing it  exceeded  the  amount  insured.  Mr.  J. 
Story  says,  pp.  394,  395:  "We  are  of  a  different 
opinion.  We  think  the  true  intent  and  object 
of  the  policy  was  to  cover  an  insurance  of 
$10,000  during  the  whole  voyage  out  and  home, 
so  long  as  the  assured  had  that  amount  of 
property  on  board.  The  contemplation  of  the 
parties  manifestly  is,  that  the  premium  should 
be  paid  during  the  round  voyage,  upon  the 
full  sum  insured,  and  that  the  assured  should 
have  the  full  benefit  of  the  insurance,  so  long 
as  he  had  $10,000  on  board.  The  intermedi- 
ate landing  of  a  portion  of  the  cargo  in  the 
course  of  the  voyage,  was  wholly  immaterial 
in  the  understanding  of  the  parties,  so  long  as 
the  value  on  board  was  sufficient  to  cover  the 
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insurance.  If  the  clause,  usual  in  policies  in 
the  eastern  States,  as  to  the  priority  of  insur- 
ance, had  been  here  incorporated,  and  there 
had  been  a  subsequent  insurance,  this,  as  the 
prior  policy,  must  have  first  attached  to  the  ex- 
tent of  the" sum  insured  during  the  whole  voy- 
age; if  there  had  been  a  subsequent  insurance, 
without  any  such  clause,  it  might  form  a  case 
for  contribution  among  the  various  underwri 
ters,  but  should  in  no  shape  affect  the  rights  of 
the  assured." 

In  Davy  v.  Eallett,  3  Cai.,  21,  22,  where  the 
insurance  was  upon  freight,  Kent,  Gh.  J.,  says 
the  policy  was  to  be  valid  and  operative,  as 
long  as  there  was  aliment  to  keep  it  alive.  The 
insurance  in  that  case  was  upon  so  much 
freight  in  that  voyage  as  would  amount  to 
$2,000.  A  case  is  there  cited  from  2  Emer., 
39,  40,  in  which  insurance  was  made  to  the 
amount  of  1,000  livres  upon  goods  on  board  a 
vessel  from  America  to  Marseilles.  The  vessel 
sailed  with  a  cargo  to  the  amount  of  3,000 
livres,  and  discharged  two  thirds  thereof  at 
•Cadiz,  leaving  goods  on  board  for  the  remain- 
der of  the  voyage,  to  the  amount  of  the  insur- 
ance. It  was  said  by  the  French  writers,  Va- 
lin,  Emerigon  and  Pothier,  that  the  policy  was 
not  thereby  reduced  two  thirds  in  value,  but 
•operated  still  upon  all  the  cargo  on  board  to 
the  amount  of  the  1,000  livres. 

I  have  thus  examined  several  cases,  which 
have  been  cited  with  a  view  to  aid  us  in  giving 
a  construction  to  the  clause  in  the  policy  upon 
which  this  case  depends,  and  it  will  be  seen 
47O*]  *that  the  courts  uniformly  have  under- 
stood the  object  of  the  prior  policy  clause  to 
be  to  restore  the  rights  of  parties  to  what  they 
were  before  Ld.  Mansfield  introduced  the  doc- 
trine of  contribution.  Previous  to  that  time, 
the  law  was  in  England  as  it  now  is,  and  then 
was  in  all  the  commercial  States  of  Europe :  that 
where  there  are  several  policies,  of  different 
dates  upon  the  same  subject,  the  oldest  policy 
must  be  first  responsible  to  the  amount  insured ; 
and,  of  course,  is  entitled  in  case  of  over  in- 
surance, to  retain  the  premium.  It  is  supposed, 
however,  that  the  usage  agreed  upon  in  the 
case,  is  at  variance  with  this  principle,  and 
that  usage  must  prevail.  I  do  not  concede  that 
any  usage  whatever  can  control  parties  in  the 
making  their  contracts.  Certain  it  is  that  con- 
tracts may  be  so  framed  as  to  control  usage  as 
between  the  parties  to  the  contract.  Parties 
may  make  the  laws  for  their  own  contracts,  if 
they  are  not  inconsistent  with  the  laws  of  the 
land.  The  usage  is,  that  where  there  there  are 
several  policeis  upon  the  same  cargo,  and  inter- 
est to  supply  them  all,  if  a  loss  happens  either 
partial  or  to'tal,  the  several  policies  contribute. 
This  usage  exists  in  regard  to  policies  on  time, 
and  if  the  owner  is  uninsured  for  part,  he  con- 
tributes for  such  part.  In  so  far  as  a  total  loss 
occurs  under  such  circumstances,  it  is  perhaps 
inaccurate  to  say  that  the  policies  contribute; 
they  in  fact  pay  the  whole  amount  insured  by 
them;  for  the  usage,  as  stated,  supposes  the  pol- 
icies all  full,  thdt  is,  interest  to  supply  them  all, 
but  the  usage  is  the  same  when  the  loss  is  only 
partial.  If  the  term  "  partial  "  be  understood 
in  an  enlarged  sense,  as  contradistinguished 
from  "  total,"  then  a  partial  loss  may  be  a  gen- 
eral average.  "  Expenses  incurred,  sacrifices 
made,  or  damage  sustained,  for  the  common 
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benefit  of  the  ship,  freight  and  cargo,  consti- 
tute general  or  gross  average."  1  Phil.  Ins., 
230.  If  it  becomes  necessary  for  the  general 
good  to  throw  overboard  any'part  of  the  cargo, 
that  loss  being  for  the  general  benefit,  should 
be  borne  by  all  proportionably.  This  rests 
upon  the  principles  of  justice,  but  I  apprehend 
has  no  influence  in  deciding  the  rights  of  par- 
ties when  a  total  loss  takes  place.  By  a  partial 
loss  a  damage  is  done  to  the  subject;  by  a  total 
loss  the  whole  subject  is  destroyed,  as  to  the 
plaintiff,  and  he  recovers  a  compensation  for 
it  to  the  extent  of  the  insurance. 

*It  cannot  be  expected  that  I  should  [*47 1 
pursue  the  elaborate  and  able  arguments  of 
counsel  which  have  been  presented  to  the  court, 
but  there  are  some  points  which  should  receive 
a  more  particular  answer  than  is  contained  in 
the  preceding  remarks.  It  is  said  that  where 
a  part  of  the  cargo  was  landed  the  underwriter 
was  relieved,  and  Phil.  Ins.,  329,  is  cited  to 
sustain  the  proposition,  that  if  a  part  of  the 
goods  insured  are  withdrawn,  and  the  risk  upon 
such  part  has  terminated,  the  interest  is  pro- 
portionably diminished.  This  is  no  doubt  true, 
if  rightly  understood.  If  the  goods  on  board 
are  worth  $20,000,  and  the  policy  covers  the 
same  amount,  and  then  any  portion  of  such 
goods  are  withdrawn,  then,  of  course,  the  un- 
derwriter is  relieved,  because  he  is  answerable 
for  the  actual  loss  only.  We  have  a  right  so  to  un- 
derstand this  writer.forin  that  sense  the  remark 
is  correct;  but  in  any  other, it  seems  to  me,  it  can- 
not be.  The  insurance  is  upon  goods  laden  or  to 
be  laden.  Suppose  no  goods  are,  in  fact,  laden 
when  the  policy  is  subscribed,  when  goods  to 
the  amount  of  the  policy  are  laden,  then  the 
policy  is  full.  If  they  are  then  lost,  the  in- 
surer is  liable;  and  if  no  other  goods  are  laden 
on  board  during  the  continuance  of  the  risk, 
the  insurer  is  liable  for  all  losses,  partial  as  well 
as  total.  Suppose,  then,  that  double  the  amount 
is  laden  p,nd  the  policy  attaches  upon  half;  and 
when  one  half  is  afterwards  withdrawn,  there 
is  still  aliment  for  the  policy;  is  there  any  rea- 
son why  he  should  not  be  responsible  in  the 
case  of  loss?  Suchisthe  letter  of  his  contract; 
such  is  its  spirit,  and  he  has  received  a  full  con- 
sideration for  the  whole  risk,  not  half.  The  in- 
surer is  not  injured  by  other  goods  being  put 
onboard;  on  the  contrary,  he  is  benefited;  for 
in  case  of  a  partial  loss,  as  above  defined,  all 
the  property  on  board  must  bear  a  proportion 
of  such  loss. because, in  the^case  of  jettisons,  par- 
ticularly, all  the  property  is  supposed  to  be  bene- 
fited by  such  loss  ;  not  benefited  positively,  but 
saved  from  the  greater  loss.  This  is  the  prin- 
ciple of  general  average,  and  this  principle 
would  apply  between  several  owners,  when 
there  was  no  insurance.  An  insurer,  for  the  pur- 
pose of  the  risk,  becomes  the  owner  to  the 
amount  of  his  insurance:  he  does  not,  however, 
become  the  partner  with  the  owner  of  the  res- 
idue of  the  cargo.  There  is  no  reason  arising 
out  of  this  relation  *as  such  qualified  [*472 
owner,  why  his  risk  should  be  diminished  by 
the  landing  of  all  the  cargo  except  the  amount 
insured  by  him  ;  nor  do  I  see  any  reason  why 
a  partial  loss  should  be  defrayed  by  contribu- 
tion, other  than  the  one  already  mentioned. 
The  usage  mentioned  in  this  case,  I  apprehend, 
proves  nothing  as  to  the  question  before  the 
court.  If  the  term  partial  loss  be  understood 
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in  a  technical  sense,  it  is  a  loss  borne  wholly 
by  the  party  upon  whose  property  it  takes 
place ;  and  is  then  a  particular  average  in  dis- 
tinction from  a  general  average.  Phil.  Ins., 
369.  Mr.  Stevens  says,  Essay  on  Average,  140, 
"A  partial  loss,  properly  so  called,  is  a  total 
loss  of  a  part  of  the  interest;  ex.  gr.  in  an  in- 
surance on  twenty  hogsheads  of  sugar,  if  one 
washed  out,  that  is  called  a  partial  loss."  In 
relation  to  partial  loss  thus  understood,  it  must 
be  conceded  that  the  right  to  contribution  must 
rest  upon  the  usage  alone,  and  not  upon  any 
analogy  arising  out  of  the  principles  of  insur- 
ance. The  case  of  Ins.  Co.  v.  Catlett,  was  de- 
cided upon  the  principles  above  stated.  The 
whole  cargo  was  worth  $16,000.  The  Colum- 
bian Ins.  Co.  owned  $lO,000,and  Catlett  owned 
$6,000.  I  mean  for  the  purpose  of  the  risk. 
Upwards  of  $3.500  worth  of  the  cargo  was  sold 
at  St.  Thomas,  and  of  course  withdrawn;  but 
that  did  not  diminish  the  risk  of  the  under- 
writers. They  were  compelled  to  pay  the  whole 
$10,000,  deducting  the  premium  note  and  their 
proportion  of  salvage  which  had  been  received 
by  the  owner;  so  that  the  amount  of  the  liabil- 
ity of  the  company  was  the  whole  amount  of 
their  insurance.  The  only  difference  in  prin- 
ciple between  that  case  and  this,  consists  in  the 
fact,  that  there,  there  was  but  one  insurance; 
here  there  are  three.  In  that  case  it  was  said  by 
Mr.  J.  Story,  that  if  the  clause  as  to  priority 
of  insurance  had  been  there  incorporated,  and 
there  had  been  a  subsequent  insurance,  this,  as 
the  prior  policy,  must  have  attached  to  the  ex- 
tent of  the  sum  insured,  during  the  whole  voy- 
age. If  the  judge  was  right  in  that  opinion,  he 
has  decided  this  case  in  favor  of  the  plaintiffs. 
Again;  upon  the  principle  of  double  insurance 
this  case  is  with  the  plaintiffs;  when  the  amount 
of  the  cargo  was  reduced  to  $27,000,  the  three 
policies  covered  the  same  amount  of  interest  to 
their  extent.  If  there  had  been  no  clause  of 
473*]  prior  insurance,  *it  would  have  been  a 
case  for  contribution  upon  the  principles  of 
Ld.  Mansfield,  adopted  in  the  case  of  Thuiston 
v.  Koch;  but  the  clause  being  contained  in  the 
policy,  the  first  policy  must  pay  to  the  amount 
insured  by  it,  and  the  balance  by  the  second. 
Even  if  the  defendants  were  entitled  to  contri- 
bution, that  would  be  no  defense  against  these 
plaintiffs. 

It  was  Ahe  doctrine  of  Ld.  Mansfield,  that 
the  insured  might  prosecute  which  of  the  un- 
derwriters he  pleased,  and  recover  from  him 
the  whole  loss,  if  his  policy  was  of  sufficient 
amount,  and  the  defendant  "in  that  suit  could 
call  upon  the  other  insurers  to  contribute  their 
proportion.  Peters,  J.,  informs us,4Dall.  App., 
32,  that  before  the  decision  of  Tliurston  v.  Koch, 
the  custom  in  Philadelphia  had  long  been,  to 
settle  losses  when  there  were  double  insurances 
according  to  priority  of  policy  in  date, without 
regard  to  the  time  of  signature;  that  is,  not  to 
call  on  the  second  set  of  underwriters  if  those 
on  the  first  policy  were  competent, or  had  paid 
the  amount  of  subscription  or  loss.  In  that 
event  those  on  the  second  policy  returned  the 
premium,  retaining  one  half  of  one  per  cent. 
This  practice  was  changed  by  that  decision; 
and  to  restore  the  ancient  practice,  no  doubt, 
was  the  principle  if  not  the  only  object  of  in- 
troducing the  clause  relating  to  prior  insurance. 
It  is  well  settled,  however,  that  a  policy  of  in- 
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surance  is  to  be  construed  by  its  terms,  in  the 
manner  as  any  other  written  instrument  ;  and 
if  the  fair  and  evident  meaning  of  the  lan- 
guage used  be  to  extend  to  all  cases  of  prior 
and  subsequent  insurances,  I  know  not  what 
power  the  court  has  to  limit  the  operation  of 
the  contract  to  double  insurances  only.  It  is 
the  duty  of  the  court  to  ascertain  what  was  the 
intention  of  the  parties,  and  that  intention  must 
be  ascertained  by  the  plain  import  of  the  lan- 
guage used  by  the  contracting  parties,  and  by 
nothing  else,  unless  there  is  some  obscurity  or 
ambiguity  which  requires  explanation.  There 
is  nothing  in  the  clause  itself  which  confines 
it  to  cases  of  double  insurance.  It  is:  "And 
in  case  of  any  insurance  upon  the  said  prem- 
ises, subsequent  in  date  to  this  policy,  the  said 
American  Insurance  Company  of  New  York 
shall,  nevertheless,  be  answerable  for  the  full 
extent  of  the  sum  by  them  subscribed  hereto, 
without  right  to  claim  Contribution  [*474- 
from  such  subsequent  assurers,  and  shall  ac- 
cordingly be  entitled  to  retain  the  premium  by 
them  received  in  the  same  manner  as  if  no  such 
subsequent  assurance  had  been  made." 

From  the  agreement  to  return  the  premium 
in  certain  cases,  an  argument  is  drawn  in  fa- 
vor of  the  defendants'  construction.  The  pre- 
vious part  of  the  clause  contains  this  provision: 
"And  the  said  American  Insurance  Company 
of  New  York  shall  return  the  premium  upon 
so  much  of  the  sum  assured,  as  they  shall  be, 
by  such  prior  insurance,  exonerated  from." 
This,  it  is  said,  can  only  be  applicable  to  a 
case  of  double  insurance,  when  by  reason  of  a 
prior  insurance  the  policy  never  attaches  ;  be- 
cause if  the  risk  has  once  attached  the  premi- 
um is  never  returned.  The  answer  to  this  ar- 
gument is,  that  the  clause  in  question  was  in- 
troduced to  abolish  the  doctrine  of  contribu- 
tion. Now,  contribution  is  as  inconvenient  in 
a  case  like  the  present  as  in  one  confessedly  of 
double  insurance,  and  the  equity  in  both  is  the 
same.  If  the  clause  in  question  intended  to 
abolish  contribution  in  cases  of  double  insur- 
ances, how  can  we  say  that  it  was  not  also  in- 
tended to  abolish  it  in  cases  depending  upon 
the  same  principle  ?  It  is,  then,  no  objection 
to  this  construction, that  the  provision  as  tore- 
turn  of  premium  does  not  apply  to  all  cases  to 
which  the  other  part  of  the  clause  does  apply. 
On  the  other  hand,  the  policy  contains  a  clause 
relative  to  return  of  premium,  from  which  the 
plaintiffs'  counsel  have  drawn  an  argument  in 
favor  of  their  construction.  The  policy  is  for 
18  months,  and  being  upon  a  trading  voyage, 
when  the  policies  might  be  sometimes  full  and 
sometimes  not,  the  insurers  agreed  "to  return 
a  relative  proportion  of  the  premium  for  each 
month  not  commenced, no  loss  being  claimed." 
It  was  optional,  therefore,  with  the  insured  to 
furnish  aliment  for  the  policies  during  the  time. 
The  plaintiffs  were,  therefore,  at  liberty  to 
withdraw  their  cargo  or  a  part  of  it,  and  it  is 
asked  if  all  the  cargo  but  a  few  hundred  dol- 
lars had  been  withdrawn  in  three  or  six  months 
would  the  plaintiffs  be  compelled  to  pay  a 
premium  upon  all  the  policies  ?  And  if  the 
doctrine  of  the  defendants  be  correct,  that  a 
part  of  the  cargo  withdrawn  relieves  the  insur- 
ers ratably,  it  would  seem  to  follow  that  they 
all  remain,  so  long  as  any  goods  remain  on 
board.  If  it  be  *said  that  no  premium  [*475 
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is  to  be  paid  for  the  time,  except  upon  the 
goods  actually  on  board,  still  that  construc- 
tion leaves  the  plaintiffs  liable  to  pay  a  triple 
premium  upon  such  goods.  This,  then,  makes 
a  case  of  triple  instead  of  double  insurance, 
and  by  the  clause  in  question  no  premium  is  to 
be  paid,  and  no  liability  is  to  attach,  except 
upon  the  eldest  policy.  It  seems  to  me.there- 
fore,  that  these  parts  of  the  policy  would  be  in- 
consistent with  each  other,  upon  the  construc- 
tion given  by  the  defendants. 

Upon  the  whole  my  conclusion  is, that  when 
part  of  the  goods  were  landed  at  Callao  the 
youngest  policy  was  relieved  from  liability, 
and  that  relief  extended  in  the  inverse  order  of 
the  dates  of  the  policies  ;  that  the  defendants 
are  liable  for  the  full  amount  insured  by  them, 
and  according  to  the  agreement  of  the  parties, 
judgment  must  be  entered  for  $22,831. 93, with 
interest  from  May  11,  1832. 

Judgment  was  accordingly  entered.  Where- 
upon the  American  Ins.  Co.  sued  out  a  writ  of 
error,  removing  the  record  into  the  Court  for 
the  Correction  of  Errors,  where  the  cause  was 
argued  by, 

Messrs.  J.  Duer  and  B.  F.  Butler,  Atty- 
Gen.  of  the  U.  S.,  for  the  plaintiffs  in  error. 

Messrs.  H.  R.  Storrs  and  G.  Griffin,  for 
the  defendants  in  error. 

After  advisement  the  following  opinions 
were  delivered  in  this  court  : 

By  the  Chancellor.  Several  minor  ques- 
tions are  raised  and  have  been  discussed  in  this 
cause,  which  I  shall  in  due  time  consider.  The 
case  also  presents  two  questions  of  general  im- 
portance to  underwriters  and  to  the  commer- 
cial community,  which  I  shall  first  examine. 
The  first  is  as  to  the  meaning  and  construction 
of  what  has  been  called  the  American  clause 
in  the  policy.  The  second  is  as  to  the  rule  of 
contribution  between  the  underwriter  and  the 
assured,  upon  a  trading  voyage  on  time  mere 
ly,  where  a  part  of  the  cargo  on  which  the  poli- 
cy originally  attached  has  been  landed  and  sold 
or  exchanged,  before  the  expiration  of  the  time 
476*]limited  for  the  continuance  of  the  *poli- 
cy  and  the  risk  ;  or  as  between  the  underwrit- 
ers in  successive  policies  containing  the  Amer- 
ican clause,  where  the  cargo  on  board  aft- 
er the  time  limited  for  the  commencement  of 
the  risk,  has  once  been  sufficient,  to  cover  the 
whole  amount  underwritten  by  all  the  policies. 

The  American  Ins.  Co.,  by  the  decision  of 
the  Supreme  Court,  have  been  charged  with 
their  proportion  of  the  general  average  loss 
sustained  in  this  case,  and  with  the  $20,000 
underwritten  by  them, as  if  the  goods  and  spe- 
cie on  board  at"  the  time  of  the  seizure  had 
been  the  only  cargo  originally  shipped  at  N. 
Y.  The  counsel  for  the  plaintiffs  in  error  in- 
sist that  this  was  not  the  correct  and  legal  mode 
of  estimating  the  loss,  under  the  circumstances 
of  this  case  ;  that  the  provision  of  the  Ameri- 
can clause  making  the  first  underwriters  liable 
to  the  full  extent  of  their  policy,  in  the  same 
manner  as  if  no  subsequent  assurance  had  been 
made.does  not  apply  to  the  case  of  a  policy  on 
time,  upon  a  trading  voyage,  where  the  risk  as 
to  two  or  more  policies  has  once  attached  by 
the  lading  of  a  sufficient  cargo  on  board  to  fill 
all  the  policies ;  although  by  the  landing  or 
sale  or  exchange  of  a  part  of  the  cargo.during 
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the  time  or  voyage  insured,  the  property  at 
risk,  at  the  time  of  the  loss  is  so  reduced  in 
amount  as  to  produce  a  double  insurance  upon 
what  happens  to  be  on  board  at  that  time. 
And  even  if  there  had  been  no  subsequent  in- 
surances upon  the  same  adventure,  that  the  un- 
derwriters in  this  policy  would  only  have  been 
liable  to  contribution  with  the  assured  for  the 
part  of  the  original  cargo  which  was  seized,  in 
the  proportion  which  the  $20, 000  underwritten 
by  them  bears  to  the  invoice  price  of  the  whole 
cargo  at  N.  Y. :  that  is,  in  the  same  manner  as 
if  the  whole  cargo  as  shipped  at  N.  Y.  had  re- 
mained at  risk  at  the  time  of  the  loss,  and  only 
a  part  thereof  had  been  seized. 

If  the  amount  of  insurable  interest  in  the 
goods  insured  exceeds  the  sum  which  is  under- 
written in  a  single  policy,  the  owner  of  the 
goods  is  considered  as  his  own  insurer  for  the 
excess  ;  and  upon  the  adjustment  of  a  partial 
loss,  the  underwriter  contributes  only  such  a 
proportion  of  the  whole  amount  of  his  sub- 
scription, as  the  loss  sustained  bears  to  the 
whole  insurable  interest  in  the  goods  at  risk, 
estimating  them  at  the  *in voice  price  [*477 
at  their  places  of  lading,  including  premiums 
and  commissions.  Annesly,  103  ;  Evans,  40  ; 
Parke,  104  ;  Phil.,  375.  If  the  whole  proper- 
ty covered  by  the  insurance,  and  also  that 
which  is  uninsured,  is  totally  lost,  it  is  per- 
fectly evident  that  the  underwriter  must  pay 
the  whole  amount  of  his  subscription  to  the 
policy,  and  there  is  nothing  to  be  apportioned 
between  him  and  the  assured,  except  their  re- 
spective shares  of  general  average, and  the  ex- 
penses incurred  in  endeavoring  to  save  the 
property,  and  subsequently  the  salvage  or  pro- 
ceeds of  the  spes  recuperandi,if  anything  should 
be  afterwards  recovered.  This  division  of  a 
partial  loss  between  the  underwriter  and  the 
assured,  in  cases  of  short  insurance,  is  some- 
times incorrectly  called  a  particular  average  ; 
but  it  may  more  properly  be  denominated  the 
apportionment  of  a  partial  or  average  loss  be- 
tween successive  insurers  under  the  American 
clause,  or  between  the  underwriters  and  the  as- 
sured where  the  latter  was  his  own  insurer  as 
to  a  part  of  the  subject  of  the  loss.  The  usage 
which  is  found  in  this  case,  as  to  such  appor- 
tionment, where  all  the  original  cargo  is  on 
board  at  the  time  of  the  loss,  is  directly  in  ac- 
cordance with  the  settled  rule  of  law  on  this 
subject  as  between  the  underwriter  and  the  as- 
sured, in  case  of  short  insurance  ;  the  second 
or  subsequent  insurers  being  substituted  in  the 
place  of  the  owner  as  to  so  much  of  the  cargo 
at  risk,  at  the  time  of  the  loss,  as  is  not  cov- 
ered by  the  first  insurance.  The  rule  of  appor- 
tionment as  between  the  underwriter  and  the 
assured,  it  seems,  is  the  same  where  the  insur- 
ance is  upon  a  single  voyage  from  one  port  to 
another,  upon  an  entire  cargo  or  lot  of  goods  to 
be  laden  on  board  the  vessel  at  the  port  of  de- 
parture, and  where  a  part  of  the  goods  have 
arrived  at  the  port  of  discharge.and  have  been 
safely  landed  before  the  loss  occurs.  Gardiner 
v.  Smith,  1  Johns.  Cas. ,  141.  But  I  am  not 
prepared  to  say  that  this  rule  of  apportionment 
ought  to  apply,  even  in  the  case  of  a  single 
voyage  from  port  to  port,  where  a  part  of  the 
goods  had  been  relanded  at  the  port  of  depart- 
ure, or  lost  in  the  course  of  the  voyage.in  con- 
sequence of  a  peril  not  insured  against;  so  that 
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the  goods  on  board  at  the  time  of  the  loss  cov- 
ered by  the  policy  do  not  exceed  the  amount  of 
the  underwriter's  subscription.  It  is  admitted 
478*]  that  in  such  a  ease  the  *assured  is  not 
entitled  to  a  return  of  premium  upon  the  goods 
relanded,  or  lost  by  a  peril  not  insured  against, 
if  the  risk  of  the  underwriter  has  once  at- 
tached ;  although  the  goods  relanded,  or  lost 
by  a  peril  not  insured  against,  reduces  the 
amount  of  property  on  board  below  the  sum 
underwritten  in  the  policy.  The  right  to  a  re- 
turn of  premium,  however,  does  not  appear  to 
settle  the  question  as  to  the  underwriter's  claim 
to  an  apportionment  of  a  subsequent  loss, 
which  m^y  happen  to  the  goods  remaining  on 
board. 

But  whatever  may  be  the  rule  of  apportion- 
ment in  the  case  of  a  short  insurance  upon  an 
entire  cargo,  for  a  single  voyage,  from  the  port 
of  lading  to  the  port  of  discharge,  I  am  satis- 
fied it  can  have  no  application  to  a  case  like 
the  present.  Here  is  an  insurance  upon  goods 
to  be  laden  on  board  a  vessel,  for  a  trading  ad- 
venture for  18  months,  with  liberty  to  the  as- 
sured to  extend  it  to  two  years,  at  the  same  rate 
of  premium,  without  reference  to  any  partic- 
ular voyage,  or  any  ports  or  places  of  lading 
or  discharge,  or  any  specific  cargo  upon  which 
the  risk  was  to  attach  for  the  whole  18  months 
or  two  years.  Both  parties,  therefore,  under- 
stood and  expected  that  the  whole,  or  particu- 
lar parts  of  the  cargo,  would  be  frequently 
changed  in  the  course  of  the  18  months,  either 
by  the  voluntary  acts  of  the  assured  or  his 
agents,  or  by  perils  which  were  not  insured 
against;  and  both  must  have  intended  that  the 
risk,  to  the  extent  of  $20,000,  should  attach  to 
any  goods  remaining  on  board  from  time  to 
time,  as  often  as  such  changes  should  occur, 
provided  goods  to  that  amount  were  on  board 
at  the  time  any  loss  should  occur  by  the  perils 
insured  against.  Even  if  the  underwriters,  at 
the  time  they  subscribed  the  policy,  had  been 
informed  that  the  vessel  was  to  sail  from  N. 
Y.  for  South  America  and  the  Pacific  Ocean, 
they  also,  undoubtedly,  knew  that  it  was  a 
a  very  common  occurrence  for  vessels  engaged 
in  trading  voyages  from  this  country  to  South 
America  and  the  Pacific,  to  dispose  of  the 
whole  or  a  part  of  their  cargoes  in  one  port, 
and  to  ship  the  whole  or  a  part  of  the  proceeds 
thereof  in  specie  for  another  port,  before  com- 
pleting the  cargo  for  the  homeward  voyage; 
and  that  the  new  cargo  thus  collected  in  South 
America,  or  in  the  islands  of  the  Pacific,  was 
479*]  frequently  carried  to  the  East  *Indies 
or  China,  where  it  was  disposed  of  in  the  same 
manner,  and  another  cargo  collected  for  the 
return  voyage  to  Europe  or  to  the  U.  S.  A 
policy  of  insurance  upon  such  a  trading  vov- 
age,  or  upon  time  merely,  where  the  vessel  is 
to  sail  upon  such  a  voyage,  is  in  the  nature  of 
a  new  insurance  upon  the  new  cargo,  or  the 
goods  remaining  at  risk,  every  time  the  cargo 
is  increased  or  diminished  otherwise  than  by 
the  perils  insured  against.  But  the  total  amount 
for  which  the  underwriters  are  to  be  made  lia- 
ble during  the  whole  time  or  voyage,  except 
for  general  average  or  other  expenses  incurred 
for  their  benefit  in  preserving  or  attempting  to 
recover  the  property  insured,  cannot  exceed 
the  amount  of  their  subscription  to  the  policy, 
upon  which  amount  the  premium  of  insurance 
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is  calculated.  In  such  a  case,  therefore,  if  the 
policy  was  underwritten  for  $20,000,  and  one 
half  of  the  first  cargo  was  lost  by  the  perils  in- 
sured against,  so  that  the  underwriters  had  be- 
come liable  to  pay  $10,000  on  account  of  that 
loss,  they  would,  upon  the  next  change  of  the 
cargo,  only  be  underwriters  for  the  other  half 
of  their  original  subscription,  and  the  shipper 
would  be  considered  as  his  own  insurer  for  the 
residue  of  such  new  cargo,  for  the  purpose  of 
apportioning  a  partial  loss  thereon  between 
him  and  the  underwriters.  This  is  unques- 
tionably the  spirit  of  the  decision  of  the  Su- 
preme Court  of  the  U.  S. ,  in  the  case  of  Ins. 
Co.  v.  Cattett,  12  Wh.,  383;  and  the  opinion  of 
Mr.  J.  Story,  by  whom  the  reasons  of  the 
court  for  their  decision  in  that  case  were  given, 
is  entitled  to  great  weight  upon  questions  of 
commercial  law.  The  decision  of  the  Court 
of  K.  B.,  in  the  case  of  Crowley  v.  Cohen,  & 
Barn.  &  Aid.,  478,  is  also  in  accordance  with 
this  construction  of  a  policy  on  time,  where, 
by  the  usages  of  trade  or  from  the  nature  of 
the  business  in  which  the  insured  is  engaged, 
the  amount  of  the  goods  at  risk,  as  well  as  the 
kinds  and  qualities  thereof,  must  be  frequently 
changed  during  the  continuance  of  the  risks 
assumed  by  the  underwriters.  In  that  case 
there  was  a  policy  underwritten  by  different 
insurers,  to  the  amount  of  £12,000,  on  goods 
to  be  carried  on  board  of  30  boats  belonging  to 
the  assured,  which  were  engaged  in  the  trans- 
portation business  on  a  canal,  for  the  term  of 
12  calendar  months.  One  of  the  boats,  during 
*the  12  months,  was  sunk  in  the  ca-  [*48O 
nal  by  one  of  the  perils  insured  against,  hav- 
ing on  board  goods  to  the  amount  of  £1,700; 
and  it  was  held,  that  in  apportioning  the  par- 
tial loss  occasioned  by  this  accidental  sinking 
of  such  boat  between  the  several  underwriters 
and  the  assured,  the  latter  was  entitled  to  re- 
cover such  a  proportion  of  the  loss  sustained, 
as  the  amount  of  the  subscriptions  of  the  un- 
derwriters bore  to  the  whole  amount  or  value 
of  the  goods  which  were  afloat  in  all  the  boats 
at  the  time  when  the  accident  happened.  The 
case  appears  to  be  rather  imperfectly  stated  in 
the  report;  but  I  infer,  from  the  language  of 
Ld.  Tenterden,  that  the  policy  must  have  been 
underwritten,  by  different  persons,  to  the 
whole  amount  of  the  £12,000;  and  that,  in 
speaking  of  the  proportion  of  the  loss  which 
the  assured  was  entitled  to  recover,  he  had  ref- 
erence to  the  aggregate  amount  of  his  claims 
against  all  the  underwriters,  and  not  to  the 
amount  which  the  defendant  in  that  cause  was 
liable  to  pay,  for  he  could  not  have  intended 
to  say  that  if  the  whole  value  of  the  goods 
afloat  at  the  time  of  the  loss  did  not  exceed 
£12,000,  the  assured  would  be  entitled  to  re- 
cover the  loss  of  £1,700  of  the  defendant,  who 
had  only  underwritten  the  policy  for  £1,000. 
Emerigon,  in  the  section  of  his  treatise  on  the 
Law  of  Insurance,  which  is  entitled  "Mer- 
chandise Chargee  dans  un  lien  d'echell^"  Tom. 
2,  ch.  13,  sec.  8,  shows  conclusively,  oy  a  ref- 
erence to  Cleriac,  Valin  and  Pothier  that,  by 
the  continental  law  of  Europe,  the  same  rule 
of  apportionment  prevails  between  the  assured 
and  the  underwriter,  where  the  cargo  upon 
which  the  policy  first  attached  has  been 
changed  by  the  master  of  the  vessel  after  the 
coirimencement  of  the  risk,  under  the  clause  de 

WEND.  14. 


1835 . 


AMERICAN  INS.  Co.  v.  GRISWOLD. 


480 


faire  echelle;  which  clause  in  a  policy  gives  to 
the  adventure  upon  which  the  insurance  is 
made  the  character  of  a  trading  voyage.  The 
risli  assumed  by  the  underwriter  in  such  a 
policy,  to  the  extent  of  his  subscription,  at- 
tache's upon  the  subrogated  or  substituted  cargo 
as  often  as  a  change  takes  place;  and  the  ap- 
portionment of  a  subsequent  loss  is  to  be  made 
in  reference  to  the  amount  of  the  underwriters' 
subscription,  and  the  uninsured  interest,  if 
any,,  in  such  substituted  cargo.  See,  also, 
Weskett,  tit.  Touching,  p.  548. 
48 1  *J  *In  the  case  under  consideration,  the 
policy  being  upon  a  trading  voyage  on  time 
merely,  without  reference  to  any  particular 
voyage  or  specified  ports  of  lading  or  delivery, 
there  was  nothing  to  prevent  the  assured  from 
changing  the  whole  or  any  particular  part  of 
the  cargo,  as  often  as  they  pleased,  while  their 
vessel  was  lying  in  the  Bay  of  Callao,  in  ac- 
cordance with  the  general  objects  of  a  trading 
adventure;  and  although  it  might  have  been 
the  intention  of  the  master  of  the  vessel,  when 
he  landed  and  sold  a  part  of  the  original  cargo 
at  that  place,  to  have  disposed  of  the  residue 
there  also,  he  had  a  perfect  right,  so  long  as  a 
part  of  the  cargo  remained  on  board,  to  change 
his  intention  and  go  on  with  that  part  of  the 
cargo  to  some  other  port.  Even  after  the  orig- 
inal cargo  had  been  landed  and  sold,  if  the 
master  had  learned  that  it  would  probably  be 
for  the  benefit  of  his  owners  to  repurchase  the 
same  goods  and  take  them  on  to  some  other 
port,  the  policy  would  have  attached  upon 
those  goods  as  soon  as  they  were  reshipped. 
The  rights  of  the  assured,  or  the  liability  of 
the  underwriters,  were,  therefore,  in  no  way 
affected  by  any  unexecuted  intention  of  the 
master  of  the  vessel,  to  sell  that  part  of  the 
original  cargo  which  was  on  board  at  the  time 
of  the  seizure  at  Callao.  The  policy  attached 
as  a  new  risk,  upon  every  change  of  the  whole 
or  any  particular  portion  of  the  cargo  on  board, 
either  in  port  or  elsewhere.  I,  therefore,  con- 
clude that,  as  between  the  underwriters  in  the 
first  policy  and  the  assured,  if  that  had  been 
the  only  insurance,  the  loss  which  actually  oc- 
curred by  the  seizure  of  the  vessel  and  cargo 
by  General  Rodil  must  have  been  charged  upon 
the  American  Ins.  Co.,  in  the  proportion  which 
their  subscription  bore  to  the  value  of  the  goods 
and  specie  on  board  at  the  the  time  of  the 
loss;  estimating  that  part  of  the  original  cargo 
which  remained  on  board  at  its  invoice  price  at 
N.  Y.,  including  premiums  and  commissions, 
if  commissions  had  been  paid;  or  if  by  custom, 
they  are  to  be  added  to  the  invoice  price,  where 
the  purchase  of  the  goods  has  been  made  by 
the  assured  in  person;  and  as  there  was  a  total 
loss  of  the  cargo  then  on  board,  which  exceed- 
482*]  ed  the  amount  of  the  subscription  *of 
these  underwriters,  they  would  be  properly 
chargeable  with  the  whole  amount  of  their 
subscription. 

Having  arrived  at  the  conclusion  that  the 
amount  recovered  against  the  plaintiffs  in  er- 
ror, by  the  judgment  of  the  Supreme  Court, 
would  have  been  properly  chargeable  upon 
them  under  this  policy,  if  no  subsequent  in- 
surance had  been  made,  I  shall  proceed  to  con- 
sider the  effect  of  the  American  clause  upon 
the  rights  of  the  several  underwriters  and  the 
assured  in  this  case.  By  the  continental  law 
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of  Europe,  and  by  the  English  law  of  insur- 
ance as  it  existed  previous  to  the  decision  of 
Ld.  Mansfield  in  Newby  v.  Reed,  1  W.  Bl.,  416, 
if  there  were  several  policies  of  different  dates 
upon  the  same  subject,  and  the  amount  of  in- 
surable  interest  was  insufficient  to  cover  the 
whole  amount  insured  in  both  policies, so  as  to 
constitute  a  case  of  double  insurance,  the  sec- 
ond policy  only  attached  upon  or  covered  so 
much  of  the  insurable  interest,  as  was  not  cov- 
ered by  the  first  policy:  and  the  second  under- 
writer was  only  entitled  to  retain  the  premium 
protanto,  where  the  commencement  and  termi- 
nation of  the  risk  and  the  perils  insured  against 
were  the  same.  3  Kent,  Com.,  281  ;  Vander 
linden,  Com.,  655,  bk.  4,  ch.  16,  sec.  7;  Millar, 
Ins.,  266.  By  this  ancient  English  rule  and  the 
continental  law,  the  second  underwriter  was, 
as  he  always  ought  to  be,  merely  substituted 
in  the  place  of  the  assured,  as  to  the  uninsured 
interest  of  the  latter  which  was  not  covered  by 
the  first  policy;  so  that  the  rule  of  apportion- 
ment between  the  first  and  second  sets  of  in- 
surers, where  both  policies  when  taken  together 
were  sufficient  to  cover  the  whole  insurable  in- 
terest, was  precisely  the  same  as  it  would  have 
been  between  the  underwriters  in  the  first  pol- 
icy and  the  assured,  if  the  second  insurance 
had  not  been  made.  If  the  object  of  the  Ameri- 
can clause  was  to  restore  this  ancient  rule  of 
apportionment  between  the  underwriters  in 
successive  policies,  as  it  originally  existed  in 
the  mercantile  law  of  England  as  well  as  the 
rest  of  Europe,  it  was  hardly  possible  to  do  it 
in  more  appropriate  and  explicit  language  than 
is  used  in  the  last  paragraph  of  this  clause. 
That  language  is,  that  in  case  of  an  insurance 
subsequent  in  date  to  the  first  policy,  the  un- 
derwriters in  the  first  policy  "shall,  neverthe- 
less, be  answerable  for  the  full  extent  of  the 
*sum  by  them  subscribed, without  right  [*483 
to  claim  contribution  from  such  subsequent  as- 
surers, and  shall,  accordingly,  be  entitled  to  re- 
tain the  premium  by  them  received,  in  the  same 
manner  as  if  no  such  subsequent  assurance 
had  been  made;"  that  is,  that  they  are  to  have 
no  right  to  claim  a  contribution  from  the  sub- 
sequent assurers,  and  are  to  be  answerable  to 
the  assured  in  the  same  manner  as  if  the  sub- 
sequent insurance  had  not  been  made,  as  well 
as  to  retain  the  premium  in  the  same  manner. 
It  appears  to  be  impossible,  therefore,  under 
this  policy,  that  the  circumstance  of  there  be- 
ing subsequent  policies  underwritten  by  others, 
could  make  any  difference  as  to  the  apportion- 
ment of  the  loss  as  between  the  underwriter  in 
the  first  policy  and  the  assured,  or  those  who 
represented  the  insurable  interest  in  the  goods 
on  board  at  the  time  of  the  loss,  not  covered  by 
that  policy. 

If  either  of  the  subsequent  underwriters  have 
paid  to  the  assured,  upon  a  compromise  of  the 
claims  made  upon  them,  more  than  they  were 
legally  bound  to  pay  under  their  contracts, that 
is  a  matter  with  which  the  underwriters  in  the 
first  policy  have  no  concern  ;  since  they  are 
not  bound  to  refund  anything  to  the  subse- 
quent underwriters,  and  never  had  any  claim 
upon  them  for  contribution.  If  the  assured 
have  received  anything  under  such  a  compro- 
mise which  they  cannot  conscientiously  retain, 
they  should  restore  it  to  those  from  whom  it 
i  has  been  received;  but  the  American  Ins.  Co. 
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or  its  stockholders  have  no  equitable  right  to 
insist  that  it  shall  be  allowed  to  them  in  dis- 
charge of  their  legal  liability  under  the  first 
policy.  The  technical  rule  of  estimating  the 
value  of  the  goods  insured,  by  the  invoice  price 
at  the  port  of  lading,  leaves  a  very  considerable 
portion  of  the  actual  loss  in  this  case  uncovered 
by  any  of  the  policies;  and  if,  upon  the  com- 
promise with  the  Niagara  Co.,  it  paid  more 
than  it  was  legally  holden  for,  the  assured  have 
41  stronger  equity  to  retain  it.  than  the  under- 
writers in  the  two  first  policies  have  to  demand 
it  of  them  under  their  policies,  in  which  all 
claim  for  contribution  as  to  the  last  insurer  was 
•expressly  relinquished.  Besides,  as  the  Niag- 
ara Ins.  Co.  were  not  legally  liable  for  any 
part  of  the  loss,  the  whole  value  of  the  cargo 
at  the  time  of  its  seizure  being  covered  by  the 
484*]  *first  two  policies,  that  Co.,  under  the 
stipulation  to  return  a  ratable  proportion  of 
the  premium  for  each  month  not  commenced, 
were  bound  to  return  about  $700  for  the  pre- 
mium upon  the  12  months  not  commenced  at 
the  time  of  the  loss.  The  reservation  of  the 
jpes  recuperandi,  or  hope  of  obtaining  compen 
sation  from  the  Spanish  Government  for  the 
goods  seized,  upon  the  compromise  with  the 
second  and  third  insurers,  in  no  way  affected 
the  rights  or  interests  of  the  American  Co.  By 
the  abandonment,  which  remains  in  full  force, 
the  underwriters  upon  the  first  policy  will  be 
entitled  to  their  full  share  of  anything  which 
may  hereafter  be  obtained  from  that  source,  so 
far  as  the  property  at  risk  at  the  time  of  the 
loss  was  covered  by  that  policy ;  and  the  assured 
are,  by  the  compromise  with  the  Atlantic  Co., 
only  entitled  to  the  portion  of  the  spes  recuper- 
andi which  that  Co.  would  have  been  entitled 
to  if  it  had  paid  the  whole  amount  of  that  part 
•of  the  goods  lost,  which  was  not  covered  by 
the  first  policy;  and  if  the  whole  value  of  the 
goods  at  Callao  is  recovered  under  the  Spanish 
Treaty,  the  American  Co.  will  be  more  than 
compensated  for  the  loss  which  they  are  com- 
pelled to  pay,  including  the  10  years'  interest 
which  has  accrued  since  this  litigation  com- 
menced. 

The  assured  were  not  bound  by  the  statement 
of  O.  H.  Hicks,  which  was  presented  to  the 
several  underwriters  among  the  preliminary 
proofs  of  loss  and  interest  Feb.  13,  1826.  The 
underwriters  did  not  admit  the  correctness  of 
the  statement,  and  refused  to  pay  the  loss  in 
conformity  thereto.  It  would  not,  therefore, 
have  been  binding  upon  the  assured,  so  as  to 
prevent  them  from  recovering  what  was  act- 
ually due  from  the  underwriters,  upon  the  first 
and  second  policies,  even  if  they  had  them- 
selves assented  to  its  correctness  under  a  mis- 
apprehension as  to  their  legal  rights.  But  it 
appears  the  assured  objected  to  the  statement 
in  their  conversations  with  Hicks.  It  was  noth- 
ing, therefore,  but  an  offer  to  compromise  with 
all  the  underwriters  on  the  basis  of  that  state- 
ment. It  was  not  exhibited  at  that  time  as 
limiting  the  extent  of  the  abandonment  which 
had  been  made  upon  the  second  of  the  same 
month  ;  and  it  appears  by  the  special  verdict 
that  due  proof  of  the  loss  and  of  the  interest  of 
485*]  the  assured  *in  the  cargo,  as  required 
by  the  terms  of  the  policy,  was  exhibited  to  the 
American  Co.  as  early  as  Dec. ,  1825,  six  weeks 
before  the  abandonment  was  made. 
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Under  the  construction  which  I  have  found 
myself  compelled  to  put  upon  this  contract  of 
insurance,  as  a  time  policy  upon  a  trading  voy- 
age, and  upon  the  American  clause  contained 
therein,  the  amount  for  which  the  defendants 
in  the  court  below  have  been  held  liable  by  the 
decision  of  the  Supreme  Court  is  no  more  than 
they  were  legally  bound  to  pay  by  their  con- 
tract with  the  plaintiffs.  The  judgment  of  the 
court  below  is,  therefore,  not  erroneous,  and  it 
should  be  affirmed. 

By  Senator  Tracy.  This  case  presents  two 
important  questions  of  marine  insurance,  both 
of  which  seem  to  be  measurably  unsettled  ;  at 
least,  no  distinct  and  indisputable  adjudication 
upon  either  of  them,  by  a  court  of  controlling 
authority,  has  been  found.  This  fact,  in  con- 
nection with  the  probability  that  both  must 
have  been  often  practically  resolved,  is  laid 
hold  of  by  each  party  with  about  equal  plausi- 
bility, as  proof  that  the  positions  for  which  he 
contends  are  so  clear,  that  no  one  before  the 
opposing  party  of  the  suit  had  presumed  to 
bring  them  into  controversy.  But  however 
satisfactory  this  course  of  reasoning  may  be  to 
the  parties  respectively,  it  affords  no  aid  to  the 
court  in  the  solution  of  the  questions,  except 
as  it  admonishes  it  of  the  propriety  of  greater 
diffidence  and  care  in  coming  to  its  conclu- 
sions. 

The  question  first  discussed  by  the  counsel, 
in  the  order  of  their  argument,  is,  what  rights 
and  relations  subsist  between  the  insured  and 
the  insurers  of  a  cargo  for  a  trading  voyage, 
where  the  policies  are  on  time, and  do  not  cover 
all  the  insurable  interest  of  the  insured  in  the 
cargo?  The  second  question,  and  in  its  bear- 
ings on  the  present  case  the  most  important,  is, 
what  rights  and  relations  subsist  between  dif- 
ferent insurers,  under  time  policies  on  the  same 
cargo  for  a  trading  voyage,  where  the  policies 
are  of  different  dates,  but  have  all  fully  at- 
tached, and  where  part  of  the  insured  interest 
is  withdrawn  from  the  risk,  and  the  residue, 
being  less  than  the  amount  insured  by  all,  is 
totally  lost? 

*The  first  question  presents  itself  [*486 
wholly  unembarrassed  of  what  is  termed  the 
American  clause;  for  it  would  occur  in  the 
same  form,  and  have  to  be  resolved  by  the  same 
rules,  whether  this  cause  was  or  was  not  in 
the  policy.  I  shall  endeavor,  therefore,  to 
keep  it  out  of  sight  in  this  part  of  the  case; 
and  that  the  examination  may  be  more  simple, 
shall  treat  the  question  as  though  there  were 
but  one  policy,  and  that  to  the  amount  of  the 
three  which  the  case  discloses.  It  would  then 
be  a  policy  of  $45,000  for  18  months  from  May 
17,  1824,  upon  all  kinds  of  lawful  goods  and 
merchandises  laden  or  to  be  laden  on  board  the 
good  ship  China,  "  upon  any  or  all  voyage  or 
voyages,  passage  or  passages,  in  ports,  rivers 
and  at  sea,  during  the  time  aforesaid, with  lib- 
erty to  touch  and  trade  at  any  port  or  ports  as 
frequently  as  the  captain  or  agent  may  direct;" 
which  policy  attached  to  a  cargo  of  the  value 
at  the  commencement  of  the  risk  of  $47,096, 
and  the  ship  with  this  cargo  proceeded  in  safe- 
ty to  Callao,  in  South  America:  where  she  ar- 
rived Oct.  6  following  the  date  of  the  policy, 
where,  after  unlading  and  discharging  a  part 
of  the  cargo  and  receiving  on  board  about 
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:$2,000  in  specie,  the  ship  and  residue  of  the 
•cargo,  amounting  to  about  $27,000,  were  un- 
lawfully seized,  and  became  wholly  lost  to  the 

•  owners.     The  question   upon   these  facts  is, 
whether  the  insurers  are  liable  for  the  whole 
;loss,  or  only  for  a  portion  of  it,  in  the  ratio 
which  the  amount  they  insured  bore  to  the 
whole  insurable  interest  on  board  at  the  com- 
mencement of  the  risk,  say  about   forty-five 
forty  sevenths.     For  the  insurers  it  is  insisted 
that  the  owners  had  no  power  to  separate  the 
insured  from  the  uninsured  part  of  the  cargo 
.and,  therefore,  have  no  right  to  say  that  the 
ipart  landed  was  that  uncovered  by  the  policy, 
.and  which  had  been  at  their  own  risk;  that  it 
,isa  prominent  feature  in  a  marine  policy,  dis- 
tinguishing it  from  a  fire  policy,  that  the  in- 
surers, in  case  of  loss,  are  liable  only  in  the 
proportion  which  the  sum  they  insured  bore  to 

•  the  whole  insurable  interest,  and   not  on  the 
principle  of  indemnifying  the  insured  against 
all  the  loss  he  may  suffer  in  the  general  sub- 
ject to  which  the  policy  relates;  that  a  marine 
insurance  is  upon  a  part  of  the  whole,  and  not 
upon  the  whole  of  a  part;  and  when  the  pol- 
487*]  icy  attaches,  it  is  *in  the  ratio  which 
the  sum  it  insures  bears  to  the  whole  insur- 

.  able  interest  then  at  risk,  which  ratio  thus  estab- 
lished cannot  afterwards  increase  or  diminish, 
-or  in  any  way  change,  until  the  whole  risk 
.insured  against,  is  terminated,  though  the 
.amount  of  the  risk  may  be  continually  dimin- 
ishing, and  the  policy  relieved  pro  tanto  by 
discharge  of  parts  of  the  cargo.  The  insured, 
on  the  other  hand,  contend  that  they  are  enti- 
tled to  a  full  indemnity  for  their  whole  loss, 
not  exceeding  the  amount  covered  by  the  pol- 
icy, without  regard  to  any  further  interest 
originally  existing,  and  discharged  from  the 
ship;  that  the  insurance  was  on  a  given  sum  of 
interest  in  the  cargo,  and  not  on  any  specific- 
parlor  proportion  of  it;  that  the  proportion 
which  this  sum  of  interest  might  bear  to  the 
whole  interest  of  the  cargo  was  accidental, 
;and  no  way  affected  the  contract  of  the  policy, 
which  bound  the  insurers  always,  in  case  of  a 
total  loss  of  the  cargo  on  board,  to  indemnify 
them  to  the  amount  of  the  policy,  without  re- 
gard to  any  change  made  subsequently  to  the 
amount  of  .the  cargo;  that  the  risk  of  the  in- 
surer neither  expands  nor  contracts  with  such 
a  change,  but  remains  fixed  and  unalterable  so 
long  as  the  whole  value  at  risk  equals  the  sum 
of  the  policy;  and  that  in  this  respect  such  a 
policy  must  be  broadly  distinguished  from  one 
on  particular  goods,  which  are  described  in  it 
as  the  specific  subject  for  the  insurance. 

On  first  impression,  it  seems  very  strange 
that  in  the  multitude  of  suits  which  marine  in- 
surance has  given  birth  to  in  the  English  and 
American  courts,  that  there  should  be  found 
no  distinct  adjudication  upon  this  point;  but, 
on  reflection,  I  am  satisfied  that  a  question  of 
this  character,  between  owners  and  underwrit- 
ers, is  likely  to  occur  much  more  rarely  than  I 
had  supposed.  In  a  direct  voyage  it  can  scarce- 
ly happen  that  the  insured  could  discharge  his 
uninsured  interest  from  the  risk,  except  it 
was  done  under  circumstances  that  would 
avoid  the  policy  entirely,  as  for  delay,  devia- 
tion, etc.;  and  when  the  ship  reaches  her  port 
of  delivery,  the  policy  continuing  in  force  un- 
til the  cargo  is  landed,  the  owner,  of  course, 
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would  not,  if  he  could,  withdraw  the  portion 
of  it  first  landed  from  the  protection  of  the 
policy,  until  the  whole  is  out  of  risk;  and  until 
he  withdraws  the  part  absolutely,  so  that  the 
insurer  is*wholly  discharged  from  any  [*488 
risk  on  account  of  it,  there  is  as  much  reason 
why  the  owner  should  contribute  towards  the 
loss  of  the  part  yet  remaining  in  the  ship,  as 
that  the  insurer  should  contribute  for  the  loss 
of  the  part  landed.  The  consequence  is,  that 
the  loss  of  either  part  would  be  a  partial  loss, 
the  principle  of  settling  which  is  indisputable, 
while'the  loss  of  both  parts  would,  of  course,  be 
a  total  loss,  admitting  of  no  controversy.  Gar- 
diner v.  Smith,  1  Johns.  Cas.,  141,  was  an  ac- 
tion on  a  policy  of  insurance  on  goods  from  N. 
Y.  to  Jamaica,  and  24  hours  after  the  goods 
were  landed.  After  part  had  been  landed  more 
than  24  hours,  all  the  goods  were  seized,  both 
those  ashore  and  those  yet  on  board;  it  was 
held  that  24  hours  after  the  goods  were  landed 
meant  24  hours  after  all  were  landed,  and  that 
it  was  a  total  loss  of  all  under  the  policy.  Now 
if,  instead  of  a  seizure  of  all  the  goods,  there 
had  been  a  seizure  of  those  only  that  were,  or 
of  those  only  that  were  not  landed,  it  is  plain, 
on  the  principle  of  this  decision,  that  it  would 
have  been  but  a  partial  loss,  and  the  interests 
in  all  the  goods  must  have  contributed  ratably. 
I  refer  to  this  case  only  to  illustrate  the  im- 
probability that  the  question  now  under  con- 
sideration should  arise  on  policies  for  direct 
voyages.  I  think  it  was  the  difficulty  of  sup- 
posing a  case  of  a  single  voyage,  where  the 
owner  could  withdraw  his  interest  from  the 
risk  before  the  whole  risk  was  terminated,  ex- 
cept by  some  act  which  of  itself  would  invali- 
date the  policy,  that  produced  the  intimation 
of  Mr.  J.  Story  in  Ins.  Co.  v.  Catlett,  that  if  the 
case  should  arise,  it  would  be  decided  against 
the  right  of  the  owner  to  do  so.  The  obscurity 
of  this  principle  has  been  produced,  I  appre- 
hend, from  confounding  or  rather  misapply- 
ing the  term  "total  loss."  Of  course,  its  true 
meaning  is  well  understood  to  be  the  destruc- 
tion or  loss  of  the  whole  subject-matter,  to 
which  the  insurance  applied,  but  the  term  is 
sometimes  improperly  used  to  denote  the  en- 
tire loss  of  the  whole  subject  then  exposed  to 
the  particular  risk  by  which  the  loss  occurred, 
though  a  part  of  the  insurable  interest,  which 
had  been  removed  from  this  particular  risk, 
but  not  discharged  from  all  risk, was  preserved. 
As  in  the  common  case  of  insurance  on  goods 
from  one  port  to  another  and  until  safely  land- 
ed, where,  after  a  part  of  the  goods  *are  [*4  89 
landed  and  the  residue  on  board  are  lost.  This 
is  frequently  denominated  a  total  loss,  though 
it  is  really  a  partial  loss,  because  the  goods 
landed  were  not,  until  all  the  goods  were  land- 
ed, withdrawn  from  all  the  risks  against  which 
they  were  insured,  although  they  were  with- 
drawn from  the  particular  risk  by  which  the 
loss  occurred  and,  therefore,  as  the  insurer 
would  have  to  contribute  in  case  of  their  loss, 
notwithstanding  they  were  landed,  it  is  only 
reasonable  and  just  that  the  owner  should  con- 
tribute on  account  of  those  on  board,  the  same 
as  though  the  loss  had  occurred  before  any 
were  landed. 

But  in  this  case  the  argument  for  the  insur- 
ers is  not  put  on  the  ground,  that  the  goods 
discharge  from  the  ship  at  Callao  were  still  in 
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any  sense  at  their  risk,  but  on  a  principle 
which  if  carried  out  would  assert,  that  after 
the  insurable  interest  had  been  diminished  by 
withdrawing  a  part  of  the  original  cargo,  by 
sale  or  otherwise,  that  a  total  loss  could  never 
occur;  in  other  words,  that  the  loss  of  less 
than  the  original  whole,  must  be  a  partial  and 
not  a  total  loss,  notwithstanding  it  was  a  loss 
of  the  entire  subject  then  at  risk.  This  argu- 
ment in  its  effect  establishes  an  indissoluble 
partnership  between  the  insurers  and  the  in- 
sured, in  regard  to  the  risks  of  the  whole  capi- 
tal of  the  insured  at  the  commencement  of  the 
voyage,  which  plainly  would  be  inconsistent 
with  equity  and  reason.  No  doubt  insurers 
and  owners  are  in  some  sort  partners,  in  re- 
spect to  losses  that  occur  in  the  capital  at  risk; 
but  this  partnership  is  confined  to  the  capital 
while  at  risk  only,  and  does  not  extend  to  it 
when  withdrawn  from  the  risk;  for  the  mo- 
ment it  is  withdrawn,  and  is  not  exposed  to 
any  of  the  risks  for  which  the  insurer  is  liable, 
that  moment  the  insurer  ceases  to  have  any 
relation  with  it.  While  the  gross  interest  cov- 
ered and  uncovered  by  the  insurance,  remain 
at  a  common  risk,  the  relations  of  the  owner 
and  insurer,  so  far  and  only  so  far  as  it  may  be 
affected  by  a  loss,  are  in  the  nature  of  tenants 
in  common;  but  this  tenancy  does  not  extend 
to  the  dominion  or  ownership  of  the  property 
for  that  remains  entirely  in  the  insured.  The 
property  continues  his  as  much  as  before  the 
insurance,  and  he  may  make  whatever  disposi- 
tion of  it  he  pleases.  It  is  erroneous,  there- 
49O*]  fore,  to  say  that  the  insurer  is,  *for  all 
purposes,  in  the  relation  to  the  uninsured  in- 
terest which  the  owner  is  in  to  that  which  is 
insured.  Their  relations  are  not  reciprocal, 
and  there  is  no  reason  why  they  should  be. 
The  insurer,  for  the  premium,  agrees  absolute- 
ly to  bear  the  risks  upon  a  certain  amount  or 
value,  which  value  he  has  no  power  to  change 
by  withdrawing  a  portion  of  the  property  con- 
stituting it;  but  the  owner  makes  no  contract 
with  the  insurer  in  regard  to  any  surplus  value 
he  may  have  on  board  beyond  the  value  in- 
sured. Although  for  such  surplus  value  he  is 
sometimes  called  his  own  insurer,  it  means  no 
more  than  that  he  has  no  insurance  upon  that 
value;  and  it  is  not  intended  that  the  unquali- 
fied control  over  this  surplus  value  should  not 
be  as  much  with  the  owner  as  it  would  be  if 
he  had  it  in  any  other  situation.  If  he  throw 
it  overboard  or  sell  it,  or  give  it  away,  or  in 
any  other  manner  dispose  of  it  so  as  not  to  in- 
crease the  risk  on  what  remains  under  insur- 
ance, the  insurer  has  no  right  to  complain. 
The  mere  fact  that  the  fund  is  diminished  from 
which  contribution  towards  a  partial  loss 
could  be  exacted,  is  no  more  cause  for  com- 
plaint than  it  would  be,  that  the  fund  for  con- 
tribution towards  an  average  loss  was  dimin- 
ished by  some  other  owner  withdrawing  his 
goods  on  board  from  the  common  risk.  The 
principle  upon  which  both  contributions  are 
made  is,  that  the  liability  to  loss  is  in  the  ratio 
of  the  property  at  risk,  and  that  this  ratio  is 
necessarily  the  same,  whether  the  property  ex- 
posed be  more  or  less.  Thus  the  chance  of  5, 
10,  15  or  20  per  cent,  loss,  is  no  greater  on 
$5,000  than  on  $50,000  and,  therefore,  for  a 
general  average  every  interest  afloat,  and  for  a 
particular  average  every  article  of  the  cargo 
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not  expressly  excepted,  and  for  a  partial  loss 
the  whole  subject  on  which  the  insurance  is. 
made,  contribute  to  pay  the  loss,  on  the  prin- 
ciple that  each,  in  proportion  to  its  respective 
value,  has  contributed  to  occasion  it.  If  this, 
were  not  so,  and  the  risk  on  any  particular  in- 
terest was  increased  or  diminished  by  the  dim- 
inution or  increase  of  other  property,  subject 
to  the  same  hazard,  it  would  be  seen  that  par- 
ties to  an  insurance  would  regard  this  circum- 
stance in  their  contracts,  and  the  amount  of 
the  whole  property  which  should  be  main- 
tained at  risk  for  the  purpose  of  contributing 
to  average  or  partial  losses,  would  be  the  sub- 
ject of  express  stipulation;  *but  such  a  [*491 
stipulation,  I  presume,  was  never  heard  of. 
And  whether  the  value  insured  is  to  constitute 
one  tenth  or  nine  tenths  of  the  gross  value  of 
the  subject  to  which  the  insurance  applies,  is 
not  a  matter  of  inquiry  and,  indeed,  not  a  mat- 
ter of  interest  to  the  insurer;  for  his  hazard  of 
a  total  or  of  a  partial  loss  is  the  same,  what- 
ever may  be  the  proportion  between  the  amount 
he  insures  and  the  whole  amount  of  the  ad- 
venture. If  this  circumstance,  therefore,  is 
deemed  unimportant  and  wholly  disregarded 
when  the  contract  is  made  and  when  the  risk 
commences,  there  is  no  possible  reason  why  it 
is  not  equally  unimportant  and  should  not  be 
equally  disregarded  at  every  subsequent  pe- 
riod of  the  risk,  and  before  a  loss  has  occurred. 
The  cases  given  by  the  French  writers  show 
the  rule  established  in  France  in  trading  voy- 
ages, but  they  seem  not  to  have  discovered 
what  I  suppose  to  be  the  principle  of  the  rule, 
and  which  makes  it  a  rule  of  universal  appli- 
cation. The  case  from  2  Val.,  87,  and  2  Em- 
erig.,  39,  40,  cited  by  Ch.  J.  Kent,  in  Davy  v. 
Hallett,  3  Cai.,  21,  was  where  insurance  to  the 
amount  of  1,000  livres  was  made  upon  goods 
on  board  a  vessel  from  America  to  Marseilles. 
The  vessel  sailed  with  a  cargo  to  the  amount 
of  3,000  livres,  and  discharged  two  thirds 
thereof  at  Cadiz,  leaving  goods  on  board  for 
the  remainder  of  the  voyage  to  the  amount  of 
the  insurance.  This,  of  course,  could  not  have 
been  a  case  of  insurance  on  a  direct  voyage, 
else  the  policy  would  have  been  avoided  for 
deviation.  No  doubt  the  policy  contained, 
what  the  French  policies  commonly  do,  the 
clause  "  defaire  echelle,"  which  is  equivalent  to 
a  license  to  touch  and  trade  at  intermediate 
ports;  for  we  find  another  case  put  by  Emerig- 
on,  exactly  similar  in  principle,  where  this 
clause  is  stated  to  have  been  in  the  policy.  It 
is  that  of  insurance  upon  goods  on  board  a 
vessel  from  the  French  Islands  to  Cadiz  and 
Bordeaux.  The  vessel  touched  at  St.  Andero, 
and  was  afterwards  captured  just  before  reach- 
ing Bordeaux.  The  question  was  whether  the 
insured,  by  discharging  a  part  of  the. goods  at 
St.  Andero,  leaving  still  sufficient  on  board  to 
fill  the  policies,  furnished  any  just  excuse  to 
the  insurers  for  not  paying  the  whole  amount 
of  their  insurance.  It  was  answered  it  did  not, 
for  in  such  a  case  it  *was  enough  that  [*492 
the  assured  shows  goods  on  board  at  the  time 
of  the  loss  equal  to  the  sum  insured;  that  the 
clause  defaire  echelle  confers  the  right  of  touch- 
ing at  any  ports  in  the  course  of  the  voyage  to 
discharge  or  to  receive  goods;  that  the  policies 
being  on  goods  laden  or  to  be  laden  in  the  ship, 
would  attach  to  goods  put  on  board  after  the 
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risk  had  commenced  and,  therefore,  as  the 
owner  could  increase  the  cargo,  it  followed 
that  he  might  also  diminish  it,  provided  the 
insurer's  risk  on  the  amount  he  insures  is  not 
thereby  increased.  Pothier  agrees  substantial- 
ly with  Valin  and  Emerigon  as  to  the  right  of 
the  insured  to  withdrawals  uninsured  interest 
from  the  common  risk.  But  he  imagines  a 
subtle  distinction  where  the  insured,  when 
near  the  port  of  final  destination,  withdraws 
a  part  of  the  goods,  for  the  sole  purpose  of 
avoiding  the  dangers  of  averages  which  he  ap- 
prehends. But  Emerigon  denies  the  distinc- 
tion and  says:  "  Supposing  such  a  case  should 
ever  occur,  I  think  it  would  be  decided  against 
the  insurer.  It  is  free  to  the  insured  to  place 
the  uninsured  part  of  his  interest  in  a  place  of 
safety,  and  to  leave  the  insured  part  only  in 
the  ship;  for  he  had  recourse  to  an  insurance 
to  secure  himself  against  maritime  risk,  and 
did  not  thereby  contract  with  the  insurer  any 
partnership  properly  so  called.  In  doing  so 
he  has  only  exercised  a  right  which  he  had. 
"Nullm  mdetur  dolo  facere,  quijure  suo  utitor." 
Emerigon  might  have  given  to  this  hypotheti- 
cal case  of  Pothier  another  answer  at  least  as 
conclusive,  viz.:  that  the  risk  of  the  insurer  is 
not  affected  by  the  amount  of  value  on  board, 
whilst  it  is  equal  to  what  he  insures;  for  in 
case  of  total  loss  his  liability  is  always  the 
same,  and  the  risk  from  a  partial  loss  is  always 
in  the  same  ratio  to  the  cargo,  whether  that  be 
more  or  less;  in  other  words,  if  the  insurer, 
when  there  is  a  great  excess  value  on  board, 
has  a  larger  fund  from  which  he  may  draw 
contribution  to  a  loss  upon  his  own  peculiar 
interest,  that  interest  is  also  liable  for  losses 
happening  to  the  other  interests  to  the  same 
extent,  so  that  one  liability  exactly  compen- 
sates the  other,  and  it  is,  therefore,  practically 
indifferent  to  the  insurer  whether  the  insured 
withdraws  his  uninsured  interest  or  keeps  it 
exposed  to  the  common  risk.  It  is  for  this 
reason  that  I  cannot  doubt  that  the  English 
and  American  rule  on  this  point  must  be  the 
493*]same  as  the  French;  *and  without  fur- 
ther speculating  on  the  possibility  of  there  hap- 
pening a  case  like  the  one  suggested  by  Justice 
Story,  in  12  Wh.,it  seems  beyond  doubt  to  me, 
that  in  a  case  like  the  present,  of  a  time  policy 
on  goods  laden  and  to  be  laden  in  a  trading 
voyage,  where  from  its  nature  the  policy  can- 
not be  invalidated  by  delay  or  deviation,  and 
where  the  right  is  expressly  given  "  to  touch 
and  trade  at  any  port  or  ports  as  frequently  as 
the  captain  or  agent  may  direct,"  the  owner 
may  at  any  time  withdraw  from  the  risk  any 
portion  of  the  cargo,  and  replace  it  with  any 
other  lawful  goods,  and  that  the  insurer  be- 
comes a  stranger  to  any  portion  thus  with- 
drawn, the  moment  it  ceases  to  be  at  his  risk, 
and  has  no  better  claim  on  it  for  contribution 
than  if  it  had  never  been  on  board.  I  am  also 
satisfied  that  on  such  trading  voyage  different 
from  a  single  voyage,  the  risk  is  as  divisible  as 
the  property,  so  that  each  portion  of  the  cargo 
is  withdrawn  from  it  as  soon  as  safely  landed, 
though  upon  being  reshipped  it  would  again 
come  under  the  insurance  the  same  as  other 
goods  that  had  not  been  before  on  board.  On 
this  point,  therefore,  that  the  insurers  are  ex- 
clusively liable  for  the  whole  loss  at  Callao,  I 
have  no  doubt. 
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The  next  and  more  perplexing  inquiry  is, 
what  are  the  rights  and  relations  of  the  differ- 
ent insurers  between  themselves  in  respect  to 
the  loss  for  which  some  or  all  of  them  are  lia- 
ble; and  particularly,  have  they  a  common  lia- 
bility for  the  loss,  or  is  it  a  successive  liability 
in  the  order  in  which  their  respective  policies 
bear  date?  This  question  has  been  most  in- 
geniously and  most  confidently  argued  by  the 
counsel  of  both  parties,  and  in  the  admitted 
absence  of  any  clear  authorities  to  aid  in  re- 
solving it,  one  should  feel  some  diffidence  of 
the  correctness  of  the  conclusions  at  which  he 
arrives. 

It  is  conceded  that  by  the  common  law  of 
England,  which  in  this  respect  our  Constitu- 
tion makes  the  common  law  of  the  State,  all 
insurers  against  the  same  risks  become  part- 
ners, or  rather  co-sureties,  notwithstanding 
their  contracts  are  of  different  dates,  and  not- 
withstanding the  insurance  exceeds  in  amount 
the  interest  insured;  and  that  the  last  under- 
writer is  as  much  bound  to  contribute  to  the 
loss,  whether  total  or  partial,  as  the  first.  This 
is  the  rule  given  by  Ld.  Mansfield,*firsl  [*494 
in  1758,  Godenv.  Lond.  Assur.  Co.,  1  Burr., 
492,  and  again  in  1763,  Newby  v.  Reed,  and 
which  has  ever  since  been  recognized.  It  is  con- 
tended, however,  that  it  was  a  new  rule  which 
Ld.  Mansfield  established,  and  contrary  to  the 
former  one.  So  far  as  the  present  authority 
of  the  rule  is  concerned,  it  would  not  be  im- 
portant to  inquire  whether  Ld.  Mansfield  made 
the  rule  or  only  announced  it,  or  whether  the 
rule  which  he  gave  was  in  accordance  or  con- 
tradiction to  the  rule  in  France  and  in  other 
countries;  for  it  is  conceded  on  all  sides,  that 
after  the  case  of  Newby  v.  Reed  the  rule  became 
a  settled  one,  governing  all  cases  that  after- 
wards arose.  But  for  more  clearly  compre- 
hending the  present  question  in  dispute,  it  may 
be  useful  to  inquire  particularly  what  was 
ruled  in  Newby  v.  Reed  ;  whether  it  was  a  new 
rule;  and  how  it  would  affect  the  present  case, 
if  the  American  clause  did  not  exist. 

The  case  of  Goden  v.  Lond.  Astsur.  Co. ,  as 
well  as  that  of  Newby  v.  Reed,  was  where  the 
insured  had  paid  for  insurance  on  a  greater 
amount  than  had  ever  been  at  risk:  all  the  in- 
surers had  received  their  premium  and  were 
entitled  to  retain  it.  In  the  first  case  the  opin- 
ion expressed  was,  that  "if  the  insured  is  to 
receive  but  one  satisfaction,  natural  justice 
says  that  the  several  insurers  shall  all  of  them 
contribute  to  satisfy  the  loss  against  which  all 
of  them  insured."  In  the  other  case  "  it  was 
ruled  by  Ld.  Mansfield  and  agreed  to  be  the 
course  of  practice,  that  upon  a  double  insur- 
ance, though  the  insured  is  not  entitled  to  two 
satisfactions,  yet  upon  the  first  action  he  may 
recover  the  whole  sum  insured,  anrt  leave  the 
defendant  therein  to  recover  a  ratable  satisfac- 
tion from  the  other  insurers."  That  this  was 
not  a  new  rule  appears  from  its  being  "  agreed 
to  be  the  course  of  practice;"  and  indeed  it  is 
not  easy  to  see  what  other  legal  rule  there 
could  be.  So  far  as  the  insurance  applied  to 
the  same  interest,  which  it  must  necessarily  in 
case  of  double  insurance,  the  different  insurers 
were  in  the  condition  of  co-sureties,  and  the 
principles  of  law  applicable  to  other  co-sureties 
were  properly  applied  to  them.  The  only  case 
to  be  found  wearing  a  different  aspect,  is  that 

691 


494 


COURT  OF  ERRORS,  STATE  OF  NEW 


1835 


of  the  African  Co.  v.  Bull,  1  Show. ,  132, 
where  the  real  point  decided  is,  that  a  plea 
which  would  have  heen  bad  on  demurrer  may 
495*]  *be  sufficient  after  verdict.  If  the  case 
of  Newby  v.  Reed  had  not  occurred,  and  the 
custom  pleaded  in  the  African  Co.  v.  Bull  were 
allowed  to  prevail,  it  seems  to  me  that  the 
question  between  the  different  insurers  in  the 
present  case  would  be  just  the  same  that  it 
now  is.  The  custom  claimed  was  that  a  sub- 
scription to  a  policy  after  the  whole  interest 
was  covered  should  not  be  deemed  to  attach, 
and  the  insurer  should  not  retain  his  premium; 
but  in  the  present  case  the  whole  interest  was 
not  covered  by  prior  insurances,  all  the  poli- 
cies did  attach,  and  all  the  insurers  were  en- 
titled to  retain  the  premium  they  had  received. 
Again;  the  single  principle  settled  in  Newby  v, 
Reed  was,  that  the  insured  might  recover  of 
any  of  his  insurers  more  than  a  ratable  pro- 
portion of  the  loss,  leaving  him  to  seek  con- 
tribution from  the  other  insurers;  but  in  this 
case  the  insured  does  not  seek  from  one,  what 
he  admits  the  others  are  also  liable  to  pay, 
but  he  claims  from  him  on  the  ground  that  the 
others  are  not  liable  to  pay.  If  the  French 
law  be  invoked,  it  does  not,  as  I  understand  it, 
aid  in  resolving  the  present  difficulty.  The 
Commercial  Code  of  France,  bk.  2,  tit.  10,  art. 
359,  corresponds  substantially  with  the  custom 
that  was  set  up  in  1  Shower,  and  it  is  as  fol- 
lows: "S'l  existe  plusieurs  contrats  d'  assur- 
ance fait  samfraude  sur  le  meme  chargement,  et 
gue  le  premier  contrat  assure  le  entier  valeur  des 
effets  charges,  il  subsistera  seul ;  les  assureurs  qui 
ont  signe  les  contrats  subsequents  sont  liberes;  Us 
ne  recoivent  que  demi  pour  cent  de  la  somme  as- 
suree,  Stt'  entier  ttaleur  des  effets  charges  n'est 
pas  assuree  par  le  premier  contrat,  les  assureurs 
qui  ont  les  contrats  subsequents  respondent  V  ex- 
cedant  en  suivant  I'  odre  de  la  date  des  contrats." 
This  rule,  it  is  seen,  is  intended  to  prevent 
double  insurance;  that  is,  to  secure  the  insured 
from  paying  two  premiums  for  the  same  in- 
terest and  the  same  risk.  It  provides,  there- 
fore, that  the  several  policies  shall  attach  in 
the  order  of  their  date  until  the  whole  interest 
is  covered,  and  when  it  is  covered  that  subse- 
quent policies  shall  not  attach  at  all;butit  does 
not  provide  for  a  case  where  all  the  policies 
have  fully  attached,  and  the  risk  in  respect  to 
all  equally  commenced.  The  counsel  assume 
that  this  rule  is  the  same,  whether  the  insuffi- 
ciency of  value  was  original  so  as  to  prevent 
49G*]  the  subsequent  policies  *from  ever  at- 
taching, or  was  superinduced  after  they  had 
attached,  by  withdrawing  a  part  of  the  subject 
at  risk;  and  if  at  the  time  of  the  loss  the  value 
at  risk  was  not,  equal  to  the  value  insured  by 
all  the  policies,  then  the  policies  were  to  be  ex- 
hausted successively  in  order  of  date;  a  subse- 
quent policy  not  contributing  at  all  until  all 
prior  policies  were  exhausted.  If  the  French 
rule  is  carried  to  this  extent,  I  confess  I  have 
not  found  evidence  of  it,  unless  it  be  in  the  con- 
fidence with  which  it  is  asserted  by  the  coun- 
sel; certainly  the  article  of  the  Code  does  not 
warrant  this  conclusion,  and  no  authority  that 
has  been  referred  to  explains  the  relations  that 
subsist  between  different  insurers,  whose  poli- 
cies have  equally  attached  to  the  same  subject. 
The  inference  that  prior  and  subsequent  insur- 
ers remain  in  the  same  relation  to  each  other 


that  the  owner  is  in  as  respects  his  uninsured 
interest,  to  his  insurers,  is  not  very  plain;  and 
it  is  only  by  this  inference  that  the  French  au- 
thorities showing  the  owner's  right  to  withdraw 
his  uninsured  interest  can  be  made  to  apply. 
The  principle  of  the  two  cases  is  different,  and 
in  the  absence  of  direct  authorities,  one  can 
hardly  believe  that  the  rule  is  the  same.  There 
is  no  reason  why  the  rule  in  France  should  dif- 
fer from  that  in  England,  where,  I  apprehend, 
it  has  been  settled  always,  that  when  different 
policies  attach  to  the  same  interest,  the  risks 
must  continue  alike,  and  the  subsequent  insur- 
er will  be  no  more  relieved  by  withdrawing  a 
part  of  the  subject  from  the  risk,  than  the  prior 
insurer.  This  principle  is  not  contradicted  at 
all  by  "the  rare  custom  of  merchants,"  stated 
in  Malynes,  Lex  Merc.,  112,  and  by  Miller,  Ins., 
266,  or  by  the  case  in  1  Show.  That  custom  is 
exactly  like  the  French  law,  and  is  stated  to  be 
that  "when  a  greater  sum  is  assured  than  the 
goods  are  worth  or  amount  unto  when  they  are 
laden  into  the  ship,"  then  "those  assurers  that 
have  last  subscribed  bear  not  any  adventure  at 
all,  and  must  make  restitution  of  the  premium 
by  them  received,"  etc.  In  Holland,  as  we  find 
quoted  1  Beawes,  Lex  Merc.,  486,  the  rule  was 
positive  that  "the  last  underwriter  shall  par- 
ticipate as  much  as  the  first  either  in  profit  or 
loss;"  but  whether  this  was  confined  to  cases 
where  the  aliment  was  sufficient  to  supply  all 
the  subscriptions,  or  extended  to  all  cases  like 
the  existing  English  law,  does  not  appear;  nor 
is  it  important,  *for  it  is  sufficient  for  [*497 
my  present  view,  if  the  English  law  has  always 
been,  that  where  a  community  of  interest  has 
been  once  established  by  the  attaching  of  dif- 
ferent policies  to  the  same  subject,  that  the 
same  community  of  interest  continues  till  the 
risk  is  terminated.  The  decision  in  Newby  v. 
Reed,  was  not  necessary  to  establish  this  prop- 
osition and,  indeed,  the  point  in  the  case  is  not 
that  all  the  underwriters  were  liable  to  contrib- 
ute ratably,  but  that  particular  underwriters 
were  liable  in  the  first  instance  beyond  their 
ratable  proportion,  and  the  right  of  those  who 
had  paid,  to  recover  back  a  ratable  proportion 
from  those  who  had  not,  was  an  undisputed 
and  inevitable  consequence  not  necessary  to  be 
stated,  and  which  was  only  incidentally  stated 
by  the  learned  judge.  The  only  possible  light 
in  which  this  decision  can  be  viewed  as  inno- 
vating on  the  previous  custom,  is  not  because 
it  made  all  insurers,  whose  policies  had  at- 
tached, ratably  liable,  but  because  it  recog- 
nized the  principle  that  a  policy  attached  to  a 
subject  already  fully  covered  as  effectually  as 
if  it  were  not  covered;  thus  putting  the  last 
policy,  both  as  respects  the  right  to  retain  the 
premium,  and  the  obligation  to  contribute  to 
the  loss,  on  the  same  footing  as  the  first.  This 
last  proposition  it  was  which  alone  came  into 
consideration  in  the  case  of  Thurston  v.  Koch, 
4  Dall.,  348.  It  was  a  case  where  a  prior  in- 
surer, whose  policy  covered  the  interest  at  risk, 
had  paid  the  whole  loss  and  sued  a  subsequent 
insurer  for  his  contributive  share.  It  seems 
that  the  existing  usage  in  Philadelphia  was  to 
regard  the  subsequent  policy  as  never  having 
attached;  but  the  court  decided  that  the  usage 
could  not  prevail  against  the  law;  that  all  the 
policies  equally  attached  and,  therefore,  in  the 
language  of  Ld.  Mansfield,  natural  justice  re- 
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quired  that  all  the  insurers  should  contribute 
pro  rata  to  satisfy  the  loss  against  which  all  of 
them  insured.  This  decision  we  have  the  au 
thority  of  Mr.  Condy  and  of  Justice  Gibson,  5 
Serg.  &  R.,  475,  for  saying,  occasioned  the  in- 
troduction of  what  is  termed  the  American 
clause.  The  counsel  in  this  case,  and  all  writers 
who  have  referred  to  this  subject,  admit  that 
the  intention  of  introducing  this  clause  into  the 
policy  was  to  restore  the  rule  or  usage  which 
the  decision  in  Newby  v.  Reed  was  supposed  to 
have  disturbed.  This  usage,  like  the  French 
498*]  law,  avoided  *several  inconveniences, 
which  arose  from  applying  to  marine  policies, 
common  law  rules  of  construction  applicable  to 
other  contracts,  and  which  inconveniences  did 
arise,  when  Ld.  Mansfield,  disregarding  the 
custom  of  merchants,  applied  those  rules  strict 
ly  to  contracts  of  insurance.  These  evils  were: 
1.  The  owner,  though  he  could  recover  but  one 
satisfaction  for  his  loss,  was  exposed  to  pay 
and  frequently  had  to  pay  for  two  or  more  in- 
surances against  it;  2.  The  insurer  did  not 
know  for  how  much  he  insured,  as  his  contract 
would  be  varied  or  cut  down  in  amount  by  sub 
sequent  policies;  and  3.  The  insurers  were 
made  sureties  for  each  other,  and  liable  to  pay 
more  than  their  proportion  of  the  loss  in  the 
first  instance,  and  then  resort  to  strangers  for 
their  indemnity.  The  case  of  Thurston  v.  Koch 
exemplified  these  evils,  flowing  as  they  all  did 
from  double  insurance;  and  when  judges  and 
commentators  speak  of  the  American  clause  as 
adopted  to  cure  these  evils,  they  mean  no  more, 
and  when  their  language  is  strictly  analyzed 
they  say  no  more,  than  it  was  adopted  to  pre- 
vent double  insurance.  But  simple  and  single 
as  is  the  acknowledged  purpose  for  which  the 
clause  was  framed,  there  are  ambiguities  and 
obscurities  in  it,  which  justify  saying  of  it 
what  Sir  James  Mansfield  said  on  a  former  oc- 
casion of  a  policy  of  insurance,  "it  is  a  very 
strange  instrument,  as  we  all  know  and  feel." 
It  is  capable  of  being  construed  many  ways 
plausibly,  and  yet  perhaps  not  capable  of  being 
construed  any  way  so  as  to  escape  plausible 
objections.  No  doubt,  however,  whichever 
way  it  is  construed,  it  is  made  effectual  to  pre 
vent  double  insurance  in  those  cases  constitut- 
ing the  great  majority  of  marine  risks,  where 
the  interest  at  the  commencement  of  the  risk 
necessarily  continues  the  same  till  the  whole 
risk  is  terminated;  but  whether  it  provides  for 
a  case  of  double  insurance,  occasioned  by  a 
diminution  of  the  interest  insured  after  the  risk 
commenced,  as  happened  in  this  case,  and 
which  is  liable  to  happen  in  all  trading  voyages, 
is  the  point  of  dispute  between  the  parties,  and 
which  can  only  be  resolved  by  a  careful  regard 
to  the  clause,  in  connection  with  the  circum 
stances  that  gave  birth  to  it.  In  looking  out 
of  the  clause  and  only  at  the  circumstances, 
one  could  hardly  doubt  that  it  was  not  intended 
to  guard  against  cases  of  supervenient  double 
499*]  insurance  where  *all  the  policies  had 
once  been  fully  supplied,  but  only  for  such  a 
case  as  Thurston  v.  Koch,  where  a  subsequent 
policy  made  after  the  whole  interest  was  fully 
iusured,  was  allowed  to  come  in  and  displace 
the  prior  policy  for  a  part  of  the  risk  which  it 
covered — and  in  looking  at  the  clause  in  con 
nection  with  the  circumstances  that  occasioned 
it,  there  is,  I  think,  no  great  difficulty  in  con- 
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fining  its  meaning  to  this  latter  case  alone.  No 
doubt,  if  some  of  its  terms  be  separately  re- 
garded and  literally  construed,  they  favor  an 
interpretation  making  the  prior  insurer  answer- 
able in  every  case  of  loss  for  the  whole  amount 
of  his  policy,  without  any  claim  for  contribu- 
tion from  subsequent  insurers;  but  independ- 
ently of  the  consideration  that  this  mode  of 
construing  a  contract,  by  regarding  its  parts 
separately,  is  repugnant  to  reason,  and  to  the 
rule  of  law  which  requires  the  parts  to  be  con- 
strued together,  it  would,  if  adopted  in  this 
case,  lead  necessarily  to  a  conclusion  which  all 
parties  admit  to  be  false. 

The  construction  to  be  given  to  the  first 
branch  of  the  clause  is  not  so  much  disputed 
in  the  present  case  as  that  to  be  given  to  the 
second  branch;  but  when  the  construction  of 
this  branch  is  fixed,  it  will  afford,  I  think, 
a  key  for  rightly  construing  the  other  branch. 
The  words  of  it  are:  "  If  the  said  insured  shall 
have  made  any  other  assurance  upon  the  prem- 
ises aforesaid,  prior  in  date  to  this  policy,  then 
the  said  American  Insurance  Company  of  New 
York  shall  be  answerable  only  for  so  much  as 
the  amount  of  such  prior  insurance  may  be  de- 
ficient towards  fully  covering  the  premises 
hereby  assured,  and  the  American  Insurance 
Company  of  New  York  shall  return  the  pre- 
mium upon  so  much  of  the  sum  by  them  as- 
sured as  they  shall  be  by  such  prior  assurance 
exonerated  from."  The  term  "  premises,"  oc- 
curing  in  this  branch,  it  is  admitted  by  both 
parties,  and  it  is,  indeed,  beyond  doubt,  means 
the  cargo  belonging  to  the  insured.  The  term 
"  answerable  "  is  more  equivocal,  but  when 
construed  with  the  concluding  part  of  the  sen- 
tence relative  to  the  return  of  premium,  admits, 
I  think,  but  of  one  construction.  The  argu- 
ment for  the  assured  has  the  effect  of  constru- 
ing this  word  to  mean  "pay  in  case  of  loss," 
which  would  not  only  exonerate  them  from 
liability  to  contribute  to  any  partial  loss,  less 
in  amount  than  the  sum  *covered  by  [*5OO 
the  prior  policies,  but  construed  as  it  must  be 
with  the  concluding  sentence,  it  would  compel 
them  to  return  all  the  premium,  except  on  the 
part  which  they  had  to  pay  for  a  loss.  Of 
course,  it  is  not  this  which  the  parties  mean  by 
"  answerable,"  but  what  they  must  mean  is, 
that  the  insurer  shall  not  assume  the  risk,  ex- 
cept so  far  as  it  has  not  been  assumed  by  the 
prigr  policy.  If  the  interpretation  I  give  to  the 
term  "answerable"  need  any  confirmation 
other  than  that  afforded  by  the  whole  context, 
it  will  be  found  by  comparing  the  American 
clause  with  the  article  from  the  Commercial 
Code  or  France,  to  which  I  have  already  re- 
ferred. The  clause  evidently  was  taken  sub- 
stantially and  in  some  parts  literally  from  this 
article,  and  it  is,  I  apprehend,  only  by  a  mis- 
translation of  the  words  "repondentl'excedtnt," 
that  the  doubt  has  arisen  as  to  the  meaning  of 
the  clause.  "Repondent,"  though  it  may  be 
translated  "do  answer,"  should  be  translated 
"do  assume"  or  become  responsible  for,  and 
cannot  properly  be  translated  "  shall  be  an- 
swerable for,"  so  as  in  any  sense  to  make  the 
contract  dependent  on  a  future  contingency, 
but  only  on  an  existing  but  unascertained  fact. 

The  second  branch  of  the  clause  is,  "  and  in 
case  of  any  insurance  upon  the  said  premises 
subsequent  in  date  to  this  policy,  the  said 
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American  Ins.  Co.  of  N.  Y.  shall,  neverthe- 
less, be  answerable  for  the  full  extent  of  the 
sum  by  them  subscribed  hereto,  without  right 
to  claim  contribution  from  such  subsequent 
assurers,  and  shall  accordingly  be  entitled  to 
retain  the  premium  by  them  received,  in  the 
same  manner  as  if  no  such  subsequent  assur- 
ance had  been  made."  The  word  "premises," 
occurring  in  this  branch  of  the  clause,  it  is 
agreed  by  the  counsel,  means  the  interest  cov- 
ered by  the  policy,  and  giving  to  the  word  "an- 
swerable" the  same  meaning  that  it  has  in  the 
first  branch,  and  which  is  equally  applicable 
to  it  in  this,  and  then  the  plain  purport  of  the 
provision  is,  that  notwithstanding  a  subsequent 
insurance  on  the  interest  covered  by  this  policy, 
the  insurers  shall  assume  the  risk,  or  become 
security  for  the  full  extent  of  the  sum  by  them 
subscribed,  without  right  to  claim  contribution 
from  subsequent  insurers  of  the  same  interest, 
and  without  obligation  to  return  any  part  of 
their  premium,  because  of  a  subsequent  in- 
5O1*]  surance  *of  the  same  interest.  By  con- 
struing the  clause  in  this  manner,  we  make 
the  two  branches  of  it  completely  reciprocal, 
and  place  the  policy  in  exactly  the  same  rela- 
tion to  a  subsequent  policy  which  a  prior  pol- 
icy bears  to  it — we  protect  the  insured  from 
paying  two  premiums  on  the  same  interest  and 
the  same  risk,  and  protect  the  insurer  in  his 
legal  right  of  retaining  his  premium,  wherever 
he  has  been  exposed  to  the  risk  he  insured 
against.  But  by  rejecting  this  construction, 
and  giving,  as  is  asked,  an  unqualified  and 
literal  force  to  the  provision,  that  the  assurer 
shall  not  claim  contribution  from  subsequent 
insurers,  it  will  reach  cases  of  partial  as  well  as 
total  loss,  and  thus  not  only  deny  contribution 
where  by  universal  law  and  usage  it  exists,  but 
also  involve  the  absurdity  of  supposing  that 
the  insured  is  more  careful  of  the  interest  of 
subsequent  insurers  than  of  his  own,  by  pro- 
viding for  them  an  exemption,  which,  con- 
fessedly, will  not  extend  to  his  own  uninsured 
interest  on  board.  But  if  we  confine  this  pro- 
vision of  claiming  contribution  to  a  case  of 
double  insurance  as  generally  understood,  that 
'is  to  a  case  where  the  second  policy  is  applied 
to  an  interest  already  covered  to  its  full  value 
by  a  prior  policy,  all  the  mischiefs  of  what  is 
termed  Ld.  Mansfield's  rule  are  remedied,  the 
general  analogous  principles  relative  to  con- 
tributions to  partial  losses  are  preserved,  ,and 
the  concluding  provision  relative  to  retaining 
the  whole  premium  is  made  intelligible  and 
sensible.  Without  this  construction,  what  is 
the  meaning  or  utility  of  this  last  provision  ? 
Why  was  it  inserted?  What  necessity  was  there 
of  saying  that  the  insurers  shall  retain  their 
whole  premium,  when  there  was  aliment  enough 
to  feed  their  policy,  except  it  be  that  their  right 
to  the  premium  should  not  be  affected  by  a 
subsequent  insurance  upon  the  same  premises 
which  their  policy  covered?  It  is  plainly  the 
provision  reciprocal  of  that  in  the  first  branch, 
which  is,  that  the  insurers  in  case  of  a  previ- 
ous insurance  upon  the  same  premises,  shall 
return  the  premium  upon  so  much  of  the  sum 
as  they  shall  be  by  such  prior  assurance  ex- 
onerated from.  Now,  from  what  part  of  the 
sum  by  them  insured  could  they  be  exonerated? 
Certainly  from  no  part  except  that  already 
covered  by  a  prior  policy;  and  where  there  was 
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a  surplus  interest  beyond  that  covered  by  the 
*prior  policy,  sufficient  to  supply  the  [*5O2 
subsequent  policy,  the  latter  would  not  be  ex- 
onerated from  any  part  of  the  sum,  and  the 
sole  contingency  on  which  a  return  of  premium 
was  to  be  due,  would  not  occur  at  the  com- 
mencement of  the  risk;  and  it  could  not  occur 
afterwards,  for  the  insurer  is  always  entitled 
to  retain  the  premium,  where  he  has  been  at 
any  time  liable  to  the  extent  of  the  insurance 
for  which  it  was  given — no  matter  how  much 
the  liability  may  be  subsequently  diminished. 
This  principle,  that  a  return  of  premium  fora 
short  interest  is  never  demandable  unless  the 
deficiency  exist  at  the  commencement  of  the 
risk,  is  an  elenientary  one.  In  Tyrie  v.  Fletcher, 
Cowp. ,  668,  where  there  was  a  time  policy  on 
a  trading  voyage,  as  in  the  present  case,  Ld. 
Mansfield  decided  that  where  a  risk  had  once 
attached,  there  could  be  no  apportionment  or 
return  of  premium  afterwards.  The  rule  in 
this  respect  is  the  same,  whether  it  be  a  time 
policy  or  one  on  a  designated  voyage.  Loraine 
v.  Thomlinson,  Doug.,  585.  If,  then,  this  prin- 
ciple be  preserved  and  connected  with  the  prop- 
osition contended  for,  that  the  clause  under 
consideration  abolishes  entirely  the  common 
law  and  common  sense  rule  of  ratable  dis- 
tribution of  a  loss,  we  should  have  a  case 
which  I  think  no  parties  to  a  policy  ever  con- 
templated— the  insurer  receiving  premium  on 
account  of  a  risk  which  the  insured  has  tak- 
en particular  pains  to  exonerate  him  from. 
The  admissions  of  the  parties  before  the  ref- 
eree who  reported  the  facts  on  which  this 
question  arises,  as  well  as  the  universal  usage, 
refute  the  proposition  that  subsequent  insurers 
are  not  to  contribute  towards  any  loss  till  all 
prior  policies  are  exhausted.  Perhaps  I  am 
wrong  in  supposing  that  this  proposition  is 
contended  for  by  the  insured,  or  that  they 
do  not  admit  that  the  words  "without  right 
to  claim  contribution  from  such  subsequent 
assurers,"  would  not  reach  a  case  of  partial 
loss,  happening  while  all  the  original  interest 
was  at  risk,  although  the  amount  of  such  loss 
should  be  less  than  the  sum  insured  by  the 
prior  policy.  But  if  this  be  so,  it  follows 
that  the  clause  does  not  abolish  entirely  the 
common  law  rule  of  contribution;  that  in  the 
present  case  it  existed  in  full  force,  notwith- 
standing the  clause  at  some  period  of  the  ad- 
venture, and  then  the  question  occurs,  who 
or  what  could  suspend  *it?  I  cannot  [*5O3 
see  what  power  the  owner  had  to  suspend  it 
by  acts  subsequent  to  the  contract,  or  what 
motive  he  had  to  exercise  the  power,  if  he  pos- 
sessed it.  Admitting,  as  I  do,  that  on  a  trad- 
ing adventure  he  could  withdraw  his  own  un- 
insured interest  from  the  risk,  does  it.  follow 
that  he  could  discriminate  between  the  interests 
of  the  different  insurers,  withdrawing  one  and 
leaving  another  at  risk — confining  to  particular 
goods  policies  that  were  over  the  whole  of 
them — thus  separating  what  the  law  had  blend- 
ed, and  determining  that  risks  which  at  one 
moment  were  equal,  should  by  his  own  act  the 
next  moment  become  unequal?  And  if  the 
owner  has  this  power,  what  motive  can  be 
found  for  his  exercising  it? — and  what  proof 
shall  be  required  that  he  has  exercised  it?  The 
principle  that  equality  is  equity,  is  what  es- 
tablishes contribution  for  partial  loss.  Why 
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should  the  insured  be  presumed  to  have  vio- 
lated this  principle,  when  he  has  no  motive 
for  doing  so?  So  far  as  his  interests  are  affect- 
ed by  the  American  clause,  it  is  indifferent  to 
him  whether  the  loss  fall  on  all  the  insurers  or 
on  some  of  them.  Under  this  clause  it  is  not 
pretended  that  he  could  recover  back  from  any 
the  premium  which  they  had  received;  for  the 
risk  is  indivisible,  and  their  policies  had  once 
attached.  The  stipulation  to  return  a  relative 
proportion  of  the  premium  for  each  month  not 
attached  is  accidental,  and  forms  no  part  of 
the  American  clause;  besides,  it  applies  only  to 
time  that  remains,  after  the  whole  risk  is  ter- 
minated. Both  usage  and  authority  give  this 
•construction  to  it.  Hunter  v.  Wright,  10  Barn. 
&  C.,  704,  was  a  case  where  the  stipulation  in 
.a  time  policy  for  a  year  on  a  ship  was,  that  a 
part  of  the  premium  should  be  returned  for 
every  uncommenced  month, if  the  ship  was  sold 
or  laid  up.  It  was  held  that  laying  up,  meant 
laying  up  for  the  whole  season,  and  where  the 
vessel  had  been  laid  up  for  several  months  dur- 
ing the  year,  but  was  employed  again  within 
the  year,  the  insured  was  not  entitled  to  any 
:return  premium.  But  whatever  construction 
>be  given  to  this  stipulation,  it  should  still  be 
indifferent  to  the  insured  whether  he  obtained 
the  return  premium  on  the  last  policy  or  rata- 
bly  on  all. 

5O4*]  *It  seems  to  me,  then,  that  in  deter- 
mining,as  it  is  agreed  on  all  hands  it  must  be  de- 
termined, that  the  American  clause  does  not 
change  the  rule  of  contribution  as  to  a  partial 
loss,  by  all  the  interests  on  board.it  must  also  be 
determined  as  a  consequence  that  the  common 
law  principle  of  contribution  is  as  applicable  to 
all  losses  upon  the  common  subject  at  risk, and 
to  which  the  several  policies  have  once  at- 
tached, as  it  would  be  if  the  clause  did  not  ex- 
ist. In  short,  that  every  diminution  of  the  in- 
sured interest,  after  the  risk  has  commenced, 
is  a  diminution  pro  rata  for  the  equal  benefit 
of  all  the  insurers;  and  therefore,  the  subse- 
quent loss  of  a  part  only  in  value  of  the  origi- 
nal value  to  which  the  insurance  applied, 
though  it  be  the  whole  value  then  at  risk,  is 
necessarily  in  the  nature  of  a  partial  loss,  be- 
cause it  is,  in  fact,  but  a  partial  loss  of  the  whole 
interest  insured.  That  this  was  the  construc- 
tion given  to  the  policies,  by  all  the  parties  to 
them,  is,  I  think,  sufficiently  manifest.  The 
policies  were,  in  all  respects  except  dates  and 
amounts,  exactly  alike — the  rate  of  premium 
the  same — a  fact  totally  inconsistent  with  the 
material  difference  of  liability  now  contended 
for.  The  loss  was  adjusted  on  the  principle  of 
equal  liability.and  so  preferred  by  the  insured 
as  their  claim  against  the  respective  insurers; 
and  more  than  all,  the  claim  was  compromised 
and  paid  by  the  subsequent  insurers,  on  the 
principle  on  which  it  was  adjusted  by  the 
broker.  Perhaps  the  circumstances  of  the  com- 
promise with  the  Atlantic  and  Niagara  Com- 
panies, prevent  the  plaintiffs  in  error  from 
availing  themselves  of  the  sums  which  they 
paid,  notwithstanding  those  sums  and  the  pres- 
ent judgment  give  to  the  insured  more  than 
their  loss;  but  the  fact  that  these  companies 
have  paid  on  the  principle  of  a  distributive 
loss,  furnishes  the  most  striking  evidence  of 
the  construction  which  all  the  parties  must  have 
given  to  these  policies,  and  places  the  insured 
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in  the  singular  attitude  of  claiming  for  the  sub- 
sequent insurers  an  exemption  which  they  did 
not  ask,  which,  because  they  did  not  possess, 
the  insured  had  induced  them  to  pay,  and 
which  it  will  not  avail  them  now  to  have  es- 
tablished. 

*In  the  conclusion  of  remarks  already  [*5O5 
too  extended,  I  will  observe  that  the  use  of 
technical  terms  in  marine  insurances,  which 
are  not  familiar  to  those  whose  knowledge  of 
the  subject  is  derived  principally  from  litiga- 
tions in  respect  to  it,  is  apt  to  produce  confu- 
sion and  throw  over  the  whole  subject  an  ap- 
pearance of  greater  intricacy  and  mystery  than 
really  belongs  to  it.  Contracts  for  marine  in- 
surance are  common  law  contracts  and,  with 
some  very  few  exceptions  produced  by  estab- 
lished customs,  are  to  be  construed  and  con- 
trolled by  the  same  rules  that  apply  to  other 
contracts  with  which  we  all  are  familiar.  An 
insurance  against  loss  by  sea  risk  is  substan- 
tially like  an  insurance  against  loss  by  any 
other  risk;  and  if  we  apply  to  it  the  rules  of 
contribution  which  are  applicable  to  common 
cases  of  guaranty, we  shall  discover,  with  great- 
er distinctness,  the  principle  on  which  differ- 
entiusurers, whose  policies  have  once  attached 
to  the  same  subject,  are  afterwards  to  be  treated 
throughout  as  co-sureties,  notwithstanding 
their  policies  are  of  different  dates.  Taking, 
for  illustration,  the  case  of  sureties  for  a  pub- 
lic officer,  or  for  the  sale  of  property,  where 
the  security  required  is  for  a  greater  sum  than 
any  one  surety  is  able  or  willing  to  assume — 
as  where  $20,000  is  the  whole  sum,  and  the 
security  propose  to  assume  $5,000  each — it  is 
clear  that  the  liability  of  the  several  sureties  in 
case  of  loss  would  be  exactly  the  same  wheth- 
er they  all  signed  the  same  instrument,  or  sep- 
arate instruments  of  the  same  date  or  of  differ- 
ent dates.  It  is  sufficient  that  they  all  relate  to 
the  same  responsibility  or  risk.  Therefore,  if 
a  demand  arise  for  the  whole  or  any  part  of 
the  amount  for  which  the  guaranty  is  given, 
each  surety  must  pay  an  equal  sum;  and  if  any- 
thing occur  to  diminish  the  general  responsi- 
bility or  risk,  it  diminishes  the  responsibility 
or  risk  of  each  in  the  same  ratio.  Suppose,  in 
the  case  put.of  a  guaranty  for  a  debt.the  debt- 
or should  pay  half  of  it,  or  the  creditor  should 
release  half  of  it,  neither  the  debtor  in  the  one 
case  nor  the  creditor  in  the  other  could  say  that 
the  payment  or  release  should  operate  for  the 
relief  of  one  surety  more  than  for  another;  for 
the  law,  disregarding  any  such  intention,  how- 
ever manifested,  would  apply  it  ratably  for  the 
benefit  of  all — for  *the  surety  first  sign-  [*5OO 
ing,  equally  as  for  the  one  last  signing.  On  this 
principle  precisely,  in  a  case  like  the  present, 
where  there  has  been  a  diminution  of  the  whole 
responsibility  by  the  act  of  the  insured,  in 
withdrawing  from  the  risk  a  part  of  the  insured 
interest,  the  law  will  apply  this  diminution 
ratably  to  all  the  policies — to  the  first  equally 
as  to  the  last. 

I  have  examined"  attentively  the  cases  re- 
ferred to  on  the  argument,  but  find  none  of 
them  that  affect  the  conclusions  to  which  I  have 
come,  except  it  be  the  remark  of  Mr.  J.  Story, 
in  In*.  Co.  v.  Catlett,  12  Wh.,  394,  which  was 
purely  speculative,  on  a  state  of  facts  which 
the  case  under  consideration  acknowledgedly 
did  not  present.  I  have,  therefore,  felt  bound 
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to  treat  the  question  as  entirely  open,  and  as 
one  that  has  not  been  before  judicially  resolved. 

My  opinion  is  that  the  judgment  of  the  Su- 
preme Court  is  erroneous  and  should  be  re- 
versed, and  that  a  judgment  should  be  given 
for  the  plaintiff  below  for  only  twenty  forty- 
fifths  of  the  sum  lost  by  the  seizure  of  the  car- 
go on  board  at  Callao,  including.of  course, the 
specie. 

On  the  question  being  put— "shall  this  judg- 
ment be  reversed  ?  " — Senator  Tracy  and  Senator 
Jones  voted  in  the  affirmative,  and  the  PRESI- 
DENT of  the  Senate,  the  CHANCELLOR  and  20 
Senators  voted  in  the  negative.  Whereupon, 
the  judgment  of  the  Supreme  Court  was  affirmed. 

Cited  in— 44  N.  Y.,  310 ;  4  Am.  Rep.,  685;  64  Barb., 
93 ;  19  Abb.  Pr.,  342 ;  1  Rob.,  518 ;  48  Super.,  270 ;  98 
Mass.,  190. 

5O7*]         *JACK,  a  Negro  Man, 

0. 
MARY  MARTIN. 

Replevin  —  Several  Awwries  Substantially  Pre- 
senting same  Defense — Issues  of  Law  and  of 
Fact — Practice. 

Where  in  replevin  there  are  several  avowries.  all 
substantially  presenting  the  same  defense,  upon 
some  of  which  issues  of  law  are  joined  and  upon 
others  issues  of  fact,  and  the  defendant  succeeds 
upon  the  issue  of  law,  and  judgment  is  rendered 
upon  the  whole  record  in  his  favor,  leaving  the  is- 
sue of  fact  undisposed  of,  the  judgment  will  not.for 
the  omission  to  dispose  of  such  latter  issues,  be  re- 
versed, where  it  is  manifest  that  had  such  issues  of 
fact  been  tried  and  found  for  the  plaintiff.the  court 
would  have  given  judgment  for  the  defendant  non 
obstante  veredicto.(a) 

Citations— 9  Johns.,  67 ;  9  Wh.,  1 ;  4  Wh.,  122;  U.  S. 
Const.,  art.  1,  sec.  8,  sub.  17. 

ERROR  from  the  Supreme  Court.  Mary 
Martin  claiming  that  Jack,  a  negro  man, 
was  her  slave  in  the  State  of  La.,  and  that  he 
had  fled  from  her  service  to  the  City  of  N.  Y., 
made  application  to  the  Recorder  of  the  City 
5O8*]  of  N.  *Y.  for  a  habeas  corpus,  on  which 
Jack  was  brought  before  the  recorder,  who, 
after  hearing  the  proofs  and  allegations  of  the 
parties,  granted  a  certificate  authorizing  the 
slave  to  be  taken  back  to  La.  Jack  thereupon 
5O9*J  sued  out  a  writ  de  *hominereplegiando, 
returnable  in  the  Superior  Court  of  C.  P.  of 
the  City  of  N.  Y,,  and  on  its  return,  filed  his 

(a)  The  above  principle  was  all  that  was  decided 
in  this  case  in  the  Court  for  the  Correction  of  Errors. 
The  Supreme  Court, when  the  case  was  before  them, 
not  only  held  the  same  principle,  but  after  a  full  ex- 
amination of  the  Act  of  Congress  allowing  the 
granting  of  a  certificate  for  the  removal  of  a  slave 
escaped  from  service.and  of  the  statute  of  this  State 
permitting  the  suing  out  of  a  writ  de  homine  replegi- 
ando  in  behalf  of  the  slave ;  held,  also,  that  the  Act 
of  Congress  was  authorized  by  the  Constitution  of 
the  U.  ».,  and  that  the  statute  of  this  State  was  un- 
constitutional and  void  as  far  forth  as  it  conflicts 
with  the  law  of  Congress.  See  the  opinion  delivered 
in  the  Supreme  Court,  12  Wend.,  314-329.  In  the 
Court  for  the  Correction  of  Errors  two  opinions 
were  delivered,  one  by  the  Chfincellor  and  the  other 
by  Senator  Bishop,  which  are  here  published.  The 
judgment  of  the  Supreme  Court  was  affirmed,  but 
it  was  affirmed  solely  on  the  ground  that  the  plaint- 
iff having  by  his  pleas  admitted  that  he  was  the  slave 
of  the  defendant  and  had  escaped  from  her  service: 
that,  therefore,  the  defendant  was  entitled  to  judg- 
ment; the  C9urt  expressly  declining  to  pass  upon 
the  constitutionality  of  the  law  of  Congress  and  of 
the  Statute  of  this  State.  As,  however,  the  princi- 
ples involved  are  of  deep  interest  to  this  communi- 


declaration,  stating  that  Mary  Martin,  on,  etc.. 
at  the  City  of  N.  Y.,  had  taken  and  continued 
to  hold  him  upon  the  false  pretense  and  al- 
legation that  he  was  her  slave,  and  that  she 
had  the  right  to  transport  him  to  New  Or- 
leans, etc.;  whereas,  on  the  contrary,  he  al- 
leged that  he  was  a  freeman.  To  this  declara- 
tion the  defendant  put  in  three  avoweries:  In 
the  first  she  avows  the  taking  and  detaining, 
because,  Feb.  27,  1830,  at  N.  O.,  in  the  State 
of  La.,  Jack  was  and  ever  since  hath  been  and 
still  is  the  slave  of  the  defendant,  and,  as  such 
slave,  bound  to  labor  for,  and  owing  service  to 
her  under  the  laws  of  the  State  of  La.  for  and 
during  his  life,  to  wit:  at,  etc.  The  defend- 
ant avers,  that  during  all  the  time  aforesaid 
she  was  and  still  is  an  inhabitant  of  N.  O. ; 
that  Apr.  5,  1830,  Jack  escaped  from  thence 
and  fled  to  N.  Y.,  a  fugitive  from  his  service 
and  labor;  that  Aug.  7,  1833,  she  presented  to 
the  Recorder  of  N.  Y.  an  affidavit,  setting 
forth  her  claim  to  the  services  of  Jack,  and 
his  escape  and  fleeing  into  the  State  of  N.  Y., 
and  that  he  was  then  in  the  City  of  N.  Y.  ? 
that  the  recorder  issued  a  writ  of  habeas  corpus, 
directed  to  the  sheriff  of  N.  Y.,  commanding 
Jack  to  be  taken  and  brought  before  him  on  the- 
next  day;  that  the  sheriff  "accordingly  brought, 
him  before  the  recorder,  who  proceeded  to 
hear  the  proofs  and  allegations  of  the  defend- 
ant and  of  Jack  touching  the  matter  of  such 
suit,  and  such  proceedings  were  thereupon  had 
that  afterwards,  to  wit:  Aug.  23,  it  did  appear 
to  the  recorder  that  the  defendant  was  entitled 
to  the  services  of  Jack,  and  he,  therefore,  grant- 
ed a  certificate  to  the  defendant,  stating, 
among  other  things,  that  it  satisfactorily  ap- 
peared that  Jack  owed  service  to  the  defend- 
ant, a  resident  of  the  City  of  N.  O.,  in  the 
State  of  La.,  but  then  in  the  City  of  N.  Y., 
and  allowing  the  defendant,  or  any  agent  by 
her  to  be  appointed,  to  take  Jack  through  and 
out  of  the  State  of  N.  Y.,  on  the  direct  route 
to  N.  O. ,  setting  forth  the  age,  size  and  marks 
distinguishing  Jack;  that  Jack  was  then  de- 
livered by  the  recorder  to  the  sheriff  of  N.  Y. , 
who  was  appointed  by  the  defendant  to  receive 
*him  for  the  purpose  of  his  removal  to  [*5 1O 
N.  O. ;  wherefore,  the  defendant  says  she  took 
Jack  and  detained  him,  as  it  was  lawful  for 
her  to  do,  for  the  cause  aforesaid,  and  this,, 
etc. ;  wherefore  she  prays  judgment  and  a  re- 

ty,  the  case  is  reported,  that  the  views  taken  by  the 
counsel  and  by  the  members  of  the  court  who  de- 
livered opinions  may  be  seen. 

Analysin  of  the  Opinion  delivered  by  the  Chancellor. 

The  Chancellor  denies  the  power  of  Congress  to 
legislate  upon  the  subject  of  the  escape  of  slaves 
from  one  State  to  another  and,  consequently,  in- 
sists that  the  Act  of  Congress  of  Feb.,  1793,  making 
the  certificate  of  a  state  magistrate  conclusive  evi- 
dence of  the  right  of  a  claimant  to  remove  a  native 
born  citizen  of  one  State  to  another  State,  and  thus, 
deprive  him  of  the  benefit  of  the  writ  of  hal>ea» 
corpus  and  the  right  of  trial  by  jury  in  the  State 
where  he  is  found,  is  unauthorized  by  the  Constitu- 
tion. 

He  admits,  if  it  be  conceded  or  judicially  estab- 
lished that  the  person  claimed  as  a  slave  was  actual- 
ly held  in  servitude  in  the  State  from  which  he  fled,, 
that  he  had  escaped  from  such  servitude,  and  that 
there  is  no  question  as  to  his  identity— that  then 
there  is  no  reasonable  objection  in  principle  to  his 
removal  back  to  the  State  from  which  he  fled,  as 
the  most  proper  place  for  the  trial  and  final  decision 
of  the'question  whether  the  claimant  is  entitled  to. 
his  services  according  to  the  laws  of  such  State  t 
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turn,  etc.  In  the  second  avowry  she  says  she 
took  Jack,  and  detains  him,  because  he  was 
and  still  is  her  slave,  and  this,  etc. ;  wherefore 
she  prays  judgment  and  return,  etc.  The  third 
avowry  is  substantially  like  the  first. 

To  the  first  avowry  the  plaintiff  put  in  three 
pleas:  First  (after  protesting  that  no  such  cer- 
tificate was  granted  by  the  recorder  as  stated 
in  the  avowry).  That  the  defendant,  at  the 
time  when,  etc  ,  was  and  still  is  wholly  and 
entirely  a  resident  of  the  City  and  County  of 
N.  Y.,  and  not  of  the  City  of  "N.  O.,  and  this, 
etc. ;  wherefore  the  plaintiff  prays  judgment 
and  his  damages,  etc.  Second.  That  the  de- 
fendant, at  the  time  when,  etc.,  was  a  citizen 
of  the  State  of  N.  Y.,  and  could  not  lawfully 
hold  the  plaintiff  as  a  slave,  and  this,  etc., 
wherefore,  etc.  Third.  That  heretofore,  while 
the  defendant  held  the  plaintiff  to  service,  and 
claimed  that  he  was  her  slave  by  the  law  of  the 
State  of  La.,  she  was  a  resident  of  N.  6.,  but 
that  Mar.  1,  1833,  she  removed  from  N.  O.  to 
N.  Y.,  and  thereby  became  a  resident  of  the 
City  of  N.  Y.  and  a  citizen  of  the  State  of  N. 
Y. ,  by  means  whereof  the  plaintiff  became  a 
freeman  ;  and  this,  etc.,  wherefore,  etc.  To 
the  second  avowry  the  plaintiff  pleads,  that 
at  the  time  when,  etc.,  he  was  not  the  slave  of 
the  defendant,  but  was  a  freeman,  concluding 
to  the  country  with  a  similiter ;  and  to  the 
third  avowry  a  like  plea  as  the  last,  conclud- 
ing with  a  verification  and  prayer  of  judgment. 

To  the  three  pleas  put  in  by  the  plaintiff  to 
the  first  avowry,  the  defendant  demurred;  and 
as  to  the  plea  of  the  plaintiff  to  the  third  avow- 
ry, joined  issue. 

The  Superior  Court  decided  the  three  pleas 
to  the  first  avowry  to  be  bad,  and  gave  judg- 
ment for  the  defendant;  that  the  plaintff  take 
nothing  by  his  writ,  but  that  he  and  his  cau- 
tion, etc.,  be  in  mercy,  etc.,  and  that  the  de- 
fendant go  thereof  without  day,  etc.  Where- 
upon the  record  was  removed  into  the  Su- 
preme Court  by  writ  of  error,  where  the  judg- 
ment of  the  Superior  Court  of  C.  P.  was  af- 
5 1 1*]  firmed.  See  the  Opinion  *delivered  in 
that  court,  12  Wend.,  314,  et  seq.  The  cause 
was  then  removed,  in  behalf  of  the  slave,  into 
this  court,  and  was  argued  by, 

Messrs.  G.  Wood  and  R.  Sedgwick,  for 
the  plaintiff  in  error. 

Mr.  C.  O'Conor,  for  the  defendant  in 
error. 

but  he  questions  whether  the  f  ramers  of  the  Con- 
stitution ever  intended  to  authorize  the  passage  of 
a  law  containing-  provisions  such  as  the  Act  of  Con- 
gress on  this  subject  contains,  to  be  enforced  where 
the  facts  above  referred  to  are  denied  by  the  alleged 
slave. 

He  questions  whether  any  legislation  whatever 
upon  this  subject  is  necessary,  either  by  the  Na- 
tional or  State  Governments,  or  was  contemplated 
by  the  framers  of  the  Constitution ;  the  right  of 
recaption  on  the  one  hand,  and  the  power  to  sue 
out  a  writ  de  homine  replegiando  on  the  other,  be- 
ing secured  by  the  common  law  of  the  whole  Con- 
federacy ;  and  is  of  opinion  that  the  clause  in  the 
Constitution  on  this  subject  was  merely  intended  as 
a  prohibition  to  state  legislation  interfering  with 
the  right  of  recaption. 

If,  however,  legislation  is  necessary,  he  is  of  opin- 
ion that  the  State  Legislatures  are  competent  to 
pass  the  necessary  laws  to  carry  the  provision  of 
the  Constitution  on  this  subject  into  effect ;  which 
laws  would  be  subject  to  the  judicial  interpretation 
of  the  state  tribunals,  and  to  the  review  of  the  Su- 
preme Court  of  the  TJ.  S. 

He,  however,  intimates  his  opinion  that  where 

WEND.  14. 


The  following  points  were  presented  and  ar- 
gued on  the  part  of  the  plaintiff  in  error  : 

1.  Congress  have  no  power,  under  the  Con- 
stitution of  the  U.  S.,  to  legislate  upon  the 
subject  of  fugitives  owing  service  or  labor. 

2.  The  provision  of  the  Constitution,  art.  4, 
sec.  2,  sub.  3,  extends  to  apprentices  and  in- 
dented servants,  whether  white  or  black,  as 
well  as  to  slaves,  whether  Indians  or  descend- 
ants from  Africans. 

3.  The  Act  of  Congress  of  1793  does  not 
preclude  the  person  seized,  under  a  claim  ta 
hold  him  as  a  fugitive  from  service,  from  con- 
testing that  such  service  is  due  to  the  claimant 
in  an  appropriate  common  law  or  statutory  suit 
or  action,  with  the  right  of  trial  by  jury  in  the 
courts  of  this  State,  where  the  seizure  was 
made,  and  where  the  party  seized  was  at  the 
time  of  such  seizure  a  citizen  de  facto;  and 
upon  the  following  grounds :     1.  The  proceed- 
ings under  this  3d  subdivision  of  the  2d  sec- 
tion and  4th  article  are  not  ministerial  nor 
auxiliary  to  any  ulterior  judicial  proceedings  ; 
but  they  are  altogether  judicial,  consisting  of 
a  claim  of  property  on  the  one  hand,  and  of 
personal  liberty  and  security  on  the  other.     2. 
The  common  law  remedies  in  relation  to  this 
matter  are,  recaption  by  the  claimant,  which 
is  a  remedy  by  the  act  of  the  party — a  writ  de 
homine  replegiando  by  the  party  seized,  which 
is  a  common  law  remedy  by  suit  or  action. 
3.  The  recaption  is  based  upon  a  claim  of  title 
to  the  services  of  the  person  seized,  which  is  a 
right  of  private  property.    The  suit,  therefore, 
involves  a  claim  to  personal  liberty,  and  dam- 
ages for  the  false  imprisonment,  which  are 
common  law  rights  of  value.    4.  The  statutory 
remedies  under   the  Revised   Statutes  corre- 
spond with  the  above,  and  are  valid  unless 
they  conflict  *with  a  constitutional  Act  [*5 1 2 
of  Congress  having  concurrent  power.    5.  The 
statutory  remedy,  under  the  Act  of  Congress, 
if  intended  to  furnish  a  hearing  upon  the  mer- 
its upon  both  sides,  is  conclusive  as  to  all  the 
matters  directly  in  issue,  and  is  a  proceeding 
judicial,  and  not  ministerial  or  political.     6. 
As  such,  it  is  a  suit  within  the  meaning  of  the 
7th  article  of  the  Amendments  to  the  U.  S. 
Constitution,  and  is  unconstitutional  for  not 
securing  to  the  parties  the  trial  by  jury.     7. 
The  remedy  under  said  Act  of  Congress,  if  an 
ex  parte  proceeding,  with  a  view  to  require 
merely  pi'ima  facie  evidence  of  a  right  to  such 

resort  is  had  to  the  forms  of  law  to  evade  the  con- 
stitutional provision  on  this  subject,  or  to  delay  the 
remedy  of  the  master  in  obtaining  a  return  of  his 
slave,  it  is  the  right  and  may  become  the  duty  of 
the  court  in  which  the  proceedings  are  had  for  such 
purposes,  to  set  aside  such  proceedings,  if  not  com- 
menced and  carried  on  in  good  faith  and  upon 
probable  grounds  that  the  claim  of  the  master  is 
invalid. 

He  is  of  opinion  that  the  right  to  claim  a  slave, 
who  has  escaped  from  servitude  in  a  State  where 
slavery  is  allowed,  is  not  confined  to  the  citizens  of 
such  State ;  but  that  a  citizen  of  this  State,  where 
slavery  is  prohibited  by  law,  the  owner  of  a  slave 
held  in  servitude  in  a  State  where  slavery  is  allowed, 
may  claim  such  slave  if  he  comes  into  this  State 
without  the  consent  of  his  master,  and  remove  him 
back  to  the  State  from  which  he  made  his  escape. 

Senator  Bishop  holds,  in  the  opinion  delivered  by 
him,  that  the  law  of  Congress  of  Feb.,  1793,  is  fully 
authorized  by  the  Constitution  of  the  U.  S.:  and  that 
the  Statute  of  this  State,  allowing  the  slave  to  sue 
out  a  writ  de  homine  replegiando  after  the  granting 
of  a  certificate  by  a  proper  officer,  and  allowing  him 
a  trial  by  jury,  is  unconstitutional  and  void. 
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service,  in  order  to  warrant  a  removal,  in  a 
case  involving  personal  liberty,  is  also  a  ju- 
dicial proceeding.  8.  As  such,  it  leaves  the 
controversy,  when  the  party  seized  sets  up  a 
claim  to  personal  liberty  and  damages  for  the 
false  imprisonment,  untouched  as  to  that  claim, 
and  as  to  the  evidence  in  support  of  it.  9.  As 
such,  that  claim  is  left  without  having  under- 
gone the  action  of  the  Federal  Legislature,  and 
is  still  open  to  be  decided  either  at  common 
law  or  by  the  statutory  provisions  of  the  State 
Legislature.  10.  While  the  subject-matter  of 
that  claim  is  thus  open,  it  is  competent  for 
the  State  where  the  seizure  takes  place  to  ap- 
ply the  remedy — because  the  gravamen,  the 
subject-matter  of  the  claim,  and  the  parties, 
are  within  its  jurisdiction — because  the  party 
seized  being  de  facto  a  oitizen  of  that  State, 
owing  it  allegiance  and  service,  is  entitled  to 
its  protection,  until  the  right  to  remove  is  es- 
tablished in  that  State. 

4.  An  officer  of  the  State  of  N.  Y.  can  only 
take  such  jurisdiction  as  our  statute  allows ; 
and  the  defendant,  by  applying  to  a  state  mag- 
istrate for  the  remedy  given  by  our  law,  has 
consented  to  be  governed  by  the  same  through- 
out. 

5.  If  the  Act  of  Congress  on  this  subject  be 
constitutional,   the  jurisdiction   thereby  con- 
ferred is  limited,  and  extends  only  to  persons 
owing  service  or  labor. 

6.  If  the  Act  of  Congress  be  not  thus  re- 
stricted, it  is  at  variance  not  only  with  the  1st 
article  of  the  Amendments,  which  secures  the 
right  of  trial  by  jury,  already  referred  to,  but 
with  the  6th  article  of  the  Amendments,  which 
declares  the  right  of  the  people  to  be  secure 
against  unreasonable  searches  and  seizures, 
513*]  *and  that  no  warrants  shall  issue  but 
upon  probable  cause,  etc. 

7.  The  plaintiff  in  error,  by  the  statutes  of 
this  State,  became  free  by  reason  of  the  de- 
fendant becoming  an  inhabitant,  resident  and 
citizen  of  this  State,  which  statutes  are  in  con- 
formity with  the  U.  S.  Constitution. 

8.  The  court  ought  not  to  have  given  judg- 
ment on  the  whole  record,  so  long  as  there 
were  issues  undisposed  of,  which  might  en- 
title the  plaintiff  to  judgment. 

9.  The  avowry  in  question  was  insufficient 
in  various  particulars ;  among  others,  in  not 
showing  by  what  law  the  defendant  was  en- 
titled to  the  services  of  the  plaintiff.    The  law 
should  have  been  stated.    And  it  did  not  name 
the  agent  who  was  authorized  by  the  recorder 
to  take  the  plaintiff  away. 

In  support  of  these  points  it  was  urged : 
First.  That  Congress  had  no  power  to  legislate 
on  the  subject  of  persons  held  to  service  or 
labor  in  one  State  escaping  to  another;  that  no 
powers  can  be  claimed  under  the  Constitution 
of  the  U.  S.  except  such  as  are  expressly  given 
or  necessarily  implied — referring  to  Mr.  Madi- 
son's argument  in  Hamilton's  Works,  Vol.  II. , 
p.  347.  The  provision  reserving  all  powers 
not  granted  was  intended  to  prevent  all  pos- 
sible disputes  on  this  point.  Const.,  art.  1,  sec. 
8,  sub.  17 ;  4  Wh.,  419-421.  Many  rights  are 
given  to  the  Union  where  Congress  cannot  leg- 
islate, ex.  gr.,  the  various  cases  of  prohibition 
as  to  the  legislation  of  the  several  States.  By 
art.  4,  sec.  2,  the  citizens  of  each  State  are  se- 
cured all  the  privileges  and  immunities  of  citi- 
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zens  in  the  several  States.  When  was  it  ever 
pretended  that  Congress  could  make  laws  to 
enforce  these  privileges  ?  They  are  left  to  the 
protection  of  the  national  judiciary.  Again  ; 
in  the  general  clause  declaring  the  powers  of 
Congress,  art.  1,  sec.  8,  the  power  to  make 
laws  to  carry  them  into  effect  is  added  ;  and 
whenever  a  right  is  given  or  created  subse- 
quently in  the  Constitution,  and  where  the 
power  is  not  necessarily  implied,  it  is  expressly 
added.  Mr.  Madison  enumerates  all  the  powers 
possessed  by  Congress,  but  makes  no  mention 
of  that  claimed  here:  see  his  argument,  2  Ham- 
ilton's Works,  305-350.  There  are  instances 
of  necessary  implication  which  he  notices :  as 
*the  power  to  protect  against  invasion  [*514 
he  says  implies  the  power  to  raise  armies,  etc. ; 
but  here  the  power  is  no  more  implied  than  it 
is  in  the  clause  which  declares  the  force  and 
effect  of  the  records  of  one  State  in  that  of  an- 
other, and  yet  the  power  of  making  laws  to 
carry  that  provision  into  effect  is  immediately 
added  in  express  terms. 

Second.  It  was  insisted  that  if  the  Act  of 
Congress  be  constitutional,  the  jurisdiction 
given  is  special  and  limited  to  the  case  of  an 
actual  fugitive  slave.  This  may  account  for 
the  existence  of  the  Act.  In  this  point  of 
view  the  free  States  had  little  or  no  interest  in 
the  matter.  They  never  could  have  intended 
to  give  up  the  right  belonging  to  their  free 
citizens.  Could  not  a  freeman,  seized  under 
the  Act  of  Congress,  bring  trespass  on  the 
ground  that  he  was  not  the  slave  intended  to 
be  taken,  as  well  as  that  B  could  sue  for  an 
arrest  on  a  ca.  sa.  against  A?  Vide  1  Str.,  993; 

2  Wils.,  385;  Willes,  30.     A  jurisdiction  con- 
fined to  particular  cases  or  special  occasions  is 
a  limited  jurisdiction.    Congress  did  not  intend 
to  alter  the  settled  law  as  to  limited  jurisdic- 
tions.    Where  the  presiding  officer  of  a  court- 
martial  was  directed  to  lay  before  the  court  all 
the  cases  of  delinquencies,  and  the  court  to 
proceed  to  hear  and  determine,  etc.,  L.  of  U. 
S. ,  Vol.  VI.,  p.  244,  sec.  8,  and  trespass  was 
brought  by  a  justice  of  the  peace,  the  only 
point  debated  was  whether  the  plaintiff  came 
within  the  law  requiring  the  performance  of 
military  duty.     It  was  taken  for  granted  that 
if  he  did  not,  that  the  court  had  no  jurisdic- 
tion and  were  all  trespassers.    Wise  v.  Withers, 

3  Cr. ,  331.     There  the  inquiry  as  to  delin- 
quency involved  the  question  whether  justices 
were  liable  to  do  military  duty,  as  much  as  the 
question  of  fugitive  slave  or  not  involves  the 
rights  of  a  freeman,  or  the  question  whether 
freeman  or  not.     Ch.  J.  Marshall  says  the  de- 
cision of  such  a  tribunal  in  a  case  not  within 
its  jurisdiction  cannot  protect  the  officer.     So 
in  Mills  v.  Martin,  19  Johns.,  7,  Oh.  J.  Spen- 
cer lays  down  the  same  rule,  and  says  no  law- 
yer will  dispute  this  position.     This  doctrine 
is  not  denied  but  assumed  in   12  Wh.,  28, 
though  the  judgment  in  19  Johns,    was  re- 
versed. 

Third.  The  right  of  trial  by  jury  is  secured 
to  every  citizen  by  the  Constitution.  The  Act 
of  Congress  is  clearly  void  so  far  as*it  [*515 
interferes  with  that  right.  If  Congress  could 
legislate  at  all  upon  the  subject,  they  should 
have  provided  for  a  trial  by  jury.  Parsons 
v.  Bedford,  3  Pet.,  446;  4  Bl.  Com.,  350.  If 
it  be  said  that  this  article  of  the  Constitu- 
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tion  relates  to  questions  of  property,  it  is  an- 
swered, the  defendant  claims  Jack  as  his  prop- 
erty, and  is  estopped  from  saying  that  this  is 
not  a  question  of  property.  Besides,  the  law 
considers  every  case  of  damages  as  involving  a 
question  of  property.  The  Constitution  has 
reference  to  the  probable  recovery  or  amount 
in  controversy.  Again;  it  is  a  question  of  prop- 
erty as  well  as  of  freedom.  A  freeman  has  a 
property  in  his  own  limbs  as  against  him  who 
claims  to  be  the  owner  of  them  and  to  direct 
their  use.  They  are  property  because  they  are 
capable  of  producing  it.  If  it  be  said  that  the 
rights  of  the  party  claimed  to  be  a  slave  are 
not  finally  settled  by  the  summary  proceeding 
had,  and  that  it  is  like  the  case  of  fugitives 
from  justice,  it  is  answered  that  there  is  no  an- 
alogy in  the  two  cases.  In  the  case  of  the  fu- 
gitive from  justice  the  arrest  is  for  trial  where 
the  offense  was  committed;  here  there  is  no 
provision  for  further  proceedings — no  security 
that  the  person  arrested  will  be  carried  where 
he  can  have  a  trial.  Even  in  Wright  v.  Deacon, 
5  Serg.  &  R.,  52,  Oh.  J.  Tilghman  holds  that 
it  will  not  do  to  suppose  the  rights  of  the  par- 
ty finally  disposed  of.  He  says,  if  the  party 
has  a  right  to  freedom  that  right  is  not  im- 
paired by  the  summary  proceeding;  he  is  placed 
just  in  the  situation  in  which  he  was  before  he 
fled.  This  is  like  Dr.  Johnson's  answer  to  the 
complaint  of  the  Americans  that  they  were 
sent  to  England  to  be  tried  for  treason  in  Amer- 
ica. If,  said  he,  they  do  not  wish  to  be  tried 
for  treason  in  England,  let  them  not  commit 
treason  in  America.  This  is  the  very  question 
— slave  or  traitor  to  be  tried  by  a  jury  here.  A 
man  sent  away  as  a  slave  has  no  means  of  ap- 
pealing to  a  jury  of  the  country  as  a  freeman. 
Mr.  J.  Nelson,  in  delivering  his  opinion  in  the 
Supreme  Court,  says  he  can  apply  where  he  is 
sent,  to  the  national  judiciary:  it  is  answered, 
his  case  could  not  get  there  until  passed  upon 
by  the  highest  tribunal  in  the  State;  and  if  he 
•could  obtain  a  remedy  there,  what  redress 
would  he  have  for  the  transportation?  That 
would  be  treated  as  legal.  In  Va..  the  judge 
•516*]  *may  in  his  discretion  allow  the  clerk 
to  issue  process  for  one  held  as  a  slave.  Rev. 
Code  of  Va.  of  1819,  Vol.  I..  482;  Digest  de 
lois  La.,  223,  237,  32,  48.  This  shows  the  con- 
dition of  a  freeman, if  taken  to  the  place  whence 
he  is  said  to  have  fled.  No  trial  by  jury  is  al- 
lowed. See,  also,  Hale  v.  Weaver, 2  Hey  vr. ,  N. 
C.,  55.  In  Com.  v.  Griffith,  2  Pick.,  19,  a  diff- 
erent doctrine  is  held. 

Fourth.  The  fact  that  Mary  Martin  is  a  cit- 
izen of  this  State  makes  Jack  free.  The  Con- 
stitution never  meant  to  interfere  between  a 
State  and  its  own  citizens.  The  provision  on 
this  subject  was  intended  solely  for  the  benefit 
of  citizens  of  States  where  slaves  are  held, and 
to  protect  them  against  the  regulations  of  other 
States.  Our  laws  forbid  slavery.  They  do 
not  permit  our  citizens  to  hold  slaves  here  at 
all,  not  even  to  be  carried  elsewhere.  Conse- 
quently, Jack  is  free.  The  law  of  this  State 
giving  the  writ  de  homine  replegiando  in  such 
cases  is  clearly  constitutional  as  to  its  citizens. 
It  also  implies  the  doctrine  contended  for,  as 
it  directs  that  the  slave  shall  be  sent  to  the 
place  of  residence  of  his  master. 

Points  submitted  on  the  part  of  the  defendant  in 
error. 
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1.  The  Statute  of  the  State  of  N.  Y.,  permit- 
ting persons  claimed  as  fugitive  slaves,  to  pros- 
ecute a  writ  of  homine  replegiando,  notwith- 
standing a  certificate  of  removal,  is  repugnant 
to  the  Constitution  of  the  United   States  and 
the  Act  of  Congress  and  is,  therefore,  void. 

2.  The  rights  of  an  individual  owning  slaves 
in  Louisiana,  are  not  impaired  or  prejudiced 
by  his  becoming  an  inhabitant  of  the  State  of 

3.  The  adoption,  by  the  defendant  in  error, 
of  such  portion  of  the  practice  authorized  by 
the  State  Statute  as  operated  beneficially  in 
maintenance  of  her  rights,  does  not  subject  her 
to  the  action  of  those  parts  of  the  statute  which 
are  unconstitutional,  and  which  operate  in  der- 
ogation of  her  rights. 

4.  Congress  is  empowered  to  legislate  upon 
the  subject  of  removing  fugitives  from  serv- 
ice. 

5.  The  first  avowry  shows  a  perfect  right  to 
remove  the  plaintiff,  under  the  Constitution  of 
the  U.  S.  and  the  Act  of  Congress. 

*6.  Such  power  was  originally  exclu-[*5 1 7 
sive. 

7.  If  such  power  was  not  originally  exclu- 
sive, but  concurrent  with  a  like  power  vested 
in  the  State  Legislature,  yet  Congress  having 
first  exercised  the  power,  thereby  absorbed  it, 
and  precluded  state  legislation. 

8.  The  first  avowry  shows  a  perfect  right  to 
remove  the  plaintiff  in  error,  according  to  the 
Constitution  of  the  U.  S.  and  the  Statute  of 
the  State  of  N.  Y.  taken  in  connection. 

9.  The  Statute  of  the  State  of  N.  Y.  does  not 
prohibit  citizens  of   this  State  from  owning 
slave  property  in  other  States. 

10.  The  failure  in  the  State  Statute,  to  pro- 
vide for  the  removal  of  fugitives  owing  serv- 
ice to  residents  of  this  State,  is  a  mere  casus 
omissus,  and  was  not  intended  to  operate  as  an 
Act  of  emancipation.      The  defect  is  supplied 
by  the  terms  of  the  Constitution  itself,  with- 
out a  resort  to  the  Act  of  Congress. 

In  the  support  of  these  points  it  was  urged 
that  the  first  avowry  being  a  full  answer  to  the 
declaration,  and  the  defendant  having  pre- 
vailed on  demurrer  to  all  the  pleas  to  that 
avowry,  was  entitled  to  judgment  upon  the 
whole  record.  That  the  practice  in  such  cases 
did  not  require  any  disposition  to  be  made  of 
the  other  issues,  but  on  the  contrary  prohibits 
as  useless  labor  any  proceeding  upon  them,  1 
Saund.,  80,  n.  1;  2  Burr.,  755;  2  Cow.,  572. 

The  counsel  observed  that  strictly  he  had 
the  right  to  insist  that  the  discussion  should 
be  confined  to  the  single  point  presented  by 
the  pleas  to  the  first  avowry,  viz. :  whether  the 
change  of  domicil  of  the  defendant  wrought 
an  emancipation  of  the  plaintiff;  but  as  the 
public  interest  required  that  the  leading  ques- 
tions should  be  decided  by  this  court,  he  was 
willing  to  rest  the  defendant's  claim  to  an 
affirmance  of  the  judgment  of  the  Supreme 
Court  solely  upon  the  principles  contained  in 
the  opinion  delivered  in  that  court. 

He  conceded  that  the  Congress  of  the  U.  S. 
had  not  power  to  legislate  upon  the  subject  of 
the  escape  of  slaves  from  service,  unless  ex- 
pressly conferred  by  the  Constitution,  or  nec- 
essarily to  be  implied  from  powers  directly 
granted.  He  contended,  however,  that  it  was 
manifest  that  it  was  intended  by  the  framers 
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of  the  Constitution  to  vest  the  General  Govern- 
518*]  ment  *with  powers  to  act  through  its 
own  appropriate  functionaries  upon  all  sub- 
jects of  general  interest  regulated  by  the  Con- 
stitution. That  it  would  be  most  extraordina- 
ry if  a  subject  so  important  as  that  now  under 
consideration,  which  so  deeply  engaged  the  at- 
tention of  the  Convention,  and  which  from  its 
nature  might  so  properly  and  conveniently  be 
placed  under  the  control  of  Congress,  should 
have  been  left  to  the  discretion  of  the  State 
Legislatures — a  discretion  which  it  was  sensi- 
bly felt  would  in  many  States  more  probably 
be  exercised  in  subversion  than  in  support  of 
the  interests  intended  to  be  provided  for.  The 
contemporaneous  legislation  of  Congress  upon 
the  subject,  the  unanimous  decisions  of  the 
Supreme  Courts  of  Mass.,  Pa.  and  N.  Y.,  the 
greatest  non-slaveholding  States  in  the  Union, 
the  recent  decision  of  the  Circuit  Court  in  N. 
Y. ,  and  a  general  acquiescence  in  its  exercise 
for  40  years,  present  a  weight  of  authority  in 
support  of  the  power  of  Congress  that  seems 
to  render  a  resort  to  construction  unnecessary. 
Wright  v.  Deacon,  5  Serg.  &  R. ,  64 ;  Com.  v. 
Griffith,  2  Pick.,  19;  2  L.  U.  8.,  331,  Bioren's 
ed. 

The  power  claimed  is  expressly  granted. 
The  Constitution  declares  that  slaves  escaping 
from  service  shall  be  delivered  up  "on  claim" 
of  the  party  to  whom  such  service  may  be  due. 
If  the  words  on  claim  mean  a  mere  informal 
demand  in  pais,  then  there  is  an  end  of  the 
question,  for  we  act  under  the  Constitution 
itself,  and  all  legislation  on  the  subject  by 
Congress  or  the  States  is  repugnant  to  our 
rights  secured  by  the  Constitution  and,  there- 
fore, void;  but  if,  as  every  lawyer  must  admit, 
they  contemplate  as  a  prerequisite  to  the  right 
of  removal  a  judicial  proceeding  by  which  the 
claim  shall  be  tried  and  adjudged  to  be  valid, 
a  subject  is  presented  which  falls  within  the 
limits  of  judicial  power.  Art.  3,  sec.  2,  de- 
clares that  the  judicial  power  of  the  U.  S.  ex- 
tends to  all  cases  in  law  and  equity  arising 
under  the  Constitution.  This  claim  is  clearly 
a  legal  claim,  and  its  assertion  created  a  case  in 
law  arising  under  the  Constitution.  By  art.  3, 
sec.  1,  the  judicial  power  of  the  U.  S.  is  vested 
in  the  Supreme  Court  and  such  inferior  courts 
as  Congress  may  ordain  and  establish;  and  in 
the  general  enumeration  of  powers,  art.  l.sec. 
8,  Congress  is  not  only  empowered,  sub.  9,  to 
519*]  Constitute  tribunals  inferior  to  the  Su- 
preme Court,  but  also,  sub.  17,  to  make  all 
laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  powers  vested  in 
any  department  of  the  General  Government. 
In  creating  each  of  the  officers  named  in  the 
Act,  a  court,  to  pass  upon  and  declare  the  va- 
lidity of  the  claim  to  service  which  should  war- 
rant a  removal,  and  in  defining  the  mode  of 
proceeding  to  adjudicate  upon  the  claim,  Con- 
gress acted  in  strict  accordance  with  the  au- 
thority granted  to  constitute  tribunals  in  which 
should  be  exercised  the  judicial  power  of  the 
Union,  and  to  pass  such  laws  as  should  be 
necessary  to  enable  these  tribunals  to  perform 
their  functions.  The  Act  of  Congress  is  not 
repugnant  to  the  Constitution  by  reason  of  the 
omission  to  provide  for  a  trial  by  jury  in  the 
State  in  which  the  arrest  takes  place.  The 
Constitution  evidently  contemplates  a  sum- 
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mary  investigation.  The  fugitive  is  to  be  de- 
livered up  "on  claim."  These  words  import  a 
summary  proceeding  like  the  word  "charged" 
in  the  preceding  subdivision.  If  it  intended 
to  declare  that  a  fugitive  servant  should  be  de- 
livered up  after  trial  and  judgment,  attended 
with  all  the  forms  of  the  common  law,  the 
words  "on  claim"  would  be  idle.  He  could 
not  be  said  to  be  delivered  upon  claim,  whose 
surrender  was  the  result  of  a  final  and  conclu- 
sive judgment.  The  words  "on  claim"  are 
used  for  a  double  purpose,  to  declare  the  ne- 
cessity of  a  judicial  investigation  prior  to  the 
removal,  and  to  define  its  nature.  The  citi- 
zens of  the  slaveholding  States  would  never 
have  consented  to  subject  themselves  to  the  ne- 
cessity of  establishing  their  claims  to  their  fu- 
gitive slaves  before  juries  composed  of  the  in- 
habitants of  non-slaveholding  States.  Indeed, 
the  difficulty  of  establishing  the  identity  by 
proof,  that  would  satisfy  the  strict  common 
law  rules  of  evidence  on  jury  trials,  and  the 
great  delay  and  expense  of  successive  appeals 
would  render  even  the  successful  prosecution 
of  a  claim  to  service  in  the  State  in  which  the 
arrest  is  made  in  the  ordinary  mode  by  trial 
and  judgment,  vexatious  and  unprofitable  to 
the  claimant. 

If  Congress  had  provided  by  law  for  the  tri- 
al of  the  question  whether  service  was  due, 
and  authorized  a  judge  without  a  jury  defini- 
tively to  decide  it,  such  law  might  well  be 
deemed  Unconstitutional.  Such  is  [*52O 
not  the  nature  of  the  Act  in  question.  If  it 
can  be  considered  as  having  any  reference  to 
the  trial  and  final  decision  of  the  fact,  it  is  a 
mere  regulation  as  to  the  venue  or  place  of 
trial.  A  preliminary  decision  by  a  court  with- 
out jury  of  a  matter  of  fact,  for  the  purpose 
of  determining  the  proper  venue,  which  is  not 
final  as  to  the  fact  itself,  but  leaves  it  open  for 
examination  on  the  trial,  is  not  an  infraction 
of  the  right  of  trial  by  jury.  The  Constitu- 
tion and  the  Act  of  Congress  are  in  exact  ac- 
cordance; each  obviously  point  to  a  summary 
proceeding,  not  final  except  for  the  mere  pur- 
pose of  authorizing  the  removal.  If  the  fugi- 
tive and  the  claimant  are  citizens  of  the  State 
to  which  the  removal  is  made,  Congress  is  not 
empowered  to  legislate  further  upon  the  sub- 
ject, nor  has  the  General  Government  any  fur- 
ther power  over  it.  The  powers  of  the  Legis- 
lative and  Judicial  Departments  of  the  Gener- 
al Government  are  exhausted  in  the  prelimi- 
nary proceeding  of  placing  the  alleged  fugi- 
tive, to  whose  service  a  prima  facie  title  has 
been  established,  within  the  jurisdiction  of  the 
State,  on  the  laws  of  which  the  claim  to  serv- 
ice is  founded.  Whether,  in  the  subsequent 
proceedings  which  may  be  had  to  try  the  ques- 
tion, a  jury  is  allowed  by  the  state  law,  or 
whether  it  tolerates  any  proceeding  at  all,  is 
immaterial;  for  if  the  alleged  fugitive is,in  fact, 
a  citizen  of  the  State  to  whose  jurisdiction  he 
is  remanded,  no  injustice  is  done,  or  at  least 
no  principle  is  violated  by  the  removal.  No 
citizen  can  claim  a  right,  upon  mere  general 
principles,  to  be  exonerated  from  the  obliga- 
tions imposed  upon  him  by  the  laws  of  his  own 
State,  or  to  be  relieved  from  disabilities  arising 
from  the  defects  of  its  judicial  system. 

It  is  the  pride  and  glory  of  our  country  to 
be  an  asylum  for  the  oppressed  of  all  foreign 
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nations,  but  it  can  never  be  permitted  that 
some  of  the  States  shall  be  erected  into  places 
of  refuge  for  fugitives  from  the  justice  or  the 
supposed  injustice  of  sister  States.  Such  a 
principle  once  admitted  into  practical  opera- 
tion would  destroy  all  harmony  between  the 
States,  and  inevitably  dissever  the  Union.  Its 
fatal  tendency  was  perceived,  and  the  possibil- 
ity that  it  might  find  advocates  foreseen  and 
amply  provided  against,  by  the  sages  who 
framed  the  Constitution.  The  provision  is  a 
monument  of  their  wisdom. 
521*]  *  When  the  alleged  fugitive  is  not  so, 
in  fact,  but  is  a  citizen  of  a  different  State 
from  that  to  which  he  is  removed,  a  case  is 
presented  which  falls  within  the  power  of 
Congress  to  provide  for  ulterior  proceedings; 
and  for  such  cases  Congress,  in  performance 
of  an  imperative  duty,  has  made  provision. 
By  a  writ  de  homine  replegiando  prosecuted  in 
the  Circuit  Court  of  the  U.  S.  with  the  safe- 
guard of  a  jury  trial,  the  alleged  fugitive  can 
assert  his  freedom.  2  L.  U.  S.,  60,  sec.  9,  Bio- 
ren's  ed.;  and  although  probably  an  action  of 
trespass  would  not  lie  for  an  unjust  removal, 
Chit.  Gen.  Pr.,  48,  yet  by  an  action  on  the 
case  in  the  same  court,  full  damages  could  be 
recovered.  If  it  is  suggested  that  the  insuffi- 
ciency of  the  amount  in  controversy  might  be 
a  barrier  to  the  exercise  of  jurisdiction  by  the 
Circuit  Court,  the  answer  is,  this  difficulty 
could  not  arise  unless  the  plaintiff  should  un- 
wisely estimate  his  damages  below  the  juris- 
diction of  the  court.  To  the  writ  de  homine 
replegiando  the  objection  would  not  apply  un- 
der any  circumstances.  Lee  v.  Lee,  8  Pet.,  48. 
This  is  a  complete  answer  to  the  suggestion 
that  a  free  citizen  of  this  State  might,  by  the 
certificate  of  a  subordinate  magistrate,  granted 
without  trial  or  hearing,  be  hurried  away  to 
another  State  and  subjected  to  perpetual  serv- 
itude. 

Whether  the  power  to  legislate  on  this  sub- 
ject is  exclusively  vested  in  Congress,  or  is  only 
concurrent  with  a  like  power  in  the  State  Leg- 
islature, is  now  immaterial.  The  cases  in  the 
court  of  dernier  resort  on  constitutional  ques- 
tions, cited  by  the  Supreme  Court,  fully  sus- 
tain the  position  that  if  it  is  a  concurrent  pow- 
er, the  exercise  of  it  by  Congress  has  exhaust- 
ed the  subject  and  precluded  legislation  by  the 
States.  It  hence  follows  that  the  laws  passed 
by  the  State  of  N.  Y.  in  relation  to  fugitives 
from  service  are  void;  that  under  the  Consti- 
tution and  Act  of  Congress  the  certificate  of 
the  magistrate  is  conclusive  for  the  purpose  of 
authorizing  the  removal;  and  that  aay  process 
interrupting  its  operation  is  unlawful  and 
void. 

But  it  is  said  that  the  laws  of  the  State  of 
N.  Y.  prohibit  citizens  of  this  State  from  own- 
ing slaves  anywhere,  and  that  this  restriction 
does  not  conflict  with  the  Constitutional  pro- 
vision, because  it  operates  only  upon  our  own 
522*]  citizens.  *There  is  nothing  in  the  stat- 
utes of  this  State  affording  any  countenance  to 
this  position,  except  that  the  certificate  author- 
ized by  them,  directs  a  removal  to  the  place  of 
residence  of  the  owner.  2  R.  S.,  561,  sec.  11. 
The  form  of  the  certificate  is  very  defectively 
worded.  It  could  not  have  been  intended  that 
it  should  operate  as  an  emancipation  of  all 
slaves  whose  owners  happened  to  reside  here, 
WEND.  14. 


or  in  England,  or  in  any  other  non  slavehold- 
ing  State.  It  could  not  have  been  intended 
that  a  fugitive  slave  from  S.  C.,  whose  master 
resided  in  La.,  should  be  removed  to  La.  What 
was  to  become  of  the  slave  who  had  several 
owners  residing  in  various  places?  It  would 
be  contrary  to  all  sound  principle  to  construe 
the  evident  oversight  in  framing  the  certificate 
that  must  so  often  be  inapplicable,  into  an  af- 
firmative enactment  for  the  emancipation  of 
slaves.  Indeed,  the  only  effect  which  ought 
to  be  given  to  the  circumstance  is,  to  diminish 
the  respectful  consideration  to  which  this  law, 
emanating  from  the  Legislature,  would  other- 
wise be  entitled.  Where  a  law,  from  its  de 
fective  structure  and  inapplicability  to  many 
of  the  cases  for  which  it  was  designed  to  pro- 
vide, bears  evident  marks  of  haste  and  want  of 
reflection  in  the  framers,  a  court  will  with  less 
hesitation  entertain  the  question  of  its  consti- 
tutionality. 

If,  however,  the  state  law  was  as  contended 
for,  it  would  be  repugnant  to  the  Constitution 
and  void.  The  Constitution  extends  its  protec- 
tion to  all  slave  property,  without  reference  to 
the  residence  of  the  owner.  To  concede  that 
this  provision  is  intended  for  the  benefit  of 
the  slaveholding  States  only,  would  not  take 
this  case  out  of  its  spirit  and  object,  because  it 
is  apparent  that  the  slaveholding  States  have 
an  interest  in  protecting  the  rights  of  their  non- 
resident slaveholders.  It  is  generally  deemed 
good  policy  to  afford  encouragement  and  pro- 
tection to  the  investment  of  capital  by  non- 
residents. Legislative  enactments  are  often 
made  with  that  view,  and  unless  such  invest- 
ments were  deemed  a  public  benefit,  they  would 
never  have  engaged  the  attention  of  govern- 
ments. 

The  defendant  in  error  relies  solely  on  the 
Constitution  of  the  U.  S.  and  the  Act  of  Con- 
gress. In  applying  to  a  State  officer,  she  con- 
formed to  that  Act.  It  is  probably  true  that  the 
State  officer  was  not  bound  to  execute  the  law 
of  "Congress;  but  having  done  so,  his  [*523 
act  is  valid.  The  defendant  has  lost  no  right 
by  adopting  the  forms  prescribed  by  the  state 
law,  because  those  forms,  as  far  as  adopted  in 
this  case,  involve  a  compliance  with  the  requi- 
sitions of  the  Act  of  Congress.  This  compliance 
secures  her  right,  and  all  beyond  it  is  mere 
surplusage  and.like  the  legislation  from  which 
it  sprung,  inoperative  and  voiA,utile  per  inutile 
non  mtiatur.  Rights  secured  by  constitutional 
provision  for  great  national  purposes  cannot  be 
lightly  taken  away, on  pretense  of  a  mere  tech- 
nical waiver.  Davis  v.  Packard,  7  Pet.,  284. 

The  averment  in  relation  to  the  laws  of  La. 
is  sufficient.  Title  to  slave  property  was  not 
created  by  statute  in  any  of  the  States,  and  in 
but  very  few  is  it  even  declared  by  statute. 
Usage  or  the  common  law  was  its  foundation 
in  this  State,  and  is  its  foundation  in  all  the 
slaveholding  States.  There  are  numerous  stat- 
utes regulating  the  subject,  but  these  do  not 
create  the  title.  Our  general  averment  was 
sufficient  to  let  in  proof  of  the  usage  or  com- 
mon law  of  La.,  and  to  have  enabled  the  plaint- 
iff to  traverse  it,  if  it  was  traversable  matter. 
The  court  cannot  infer  that  there  is  a  statute 
or  special  foundation  for  our  title,  when  we 
rest  upon  an  usage  and  aver  its  existence,  which 
is  not  contradicted.  If  there  was  any  want  of 
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certainty  in  this  averment,  it  should  have  been 
pointed  out  by  special  demurrer,  and  is  cured 
by  the  answer  over.  But  this  averment,  in  con- 
nection with  the  allegation  of  the  plaintiff  be- 
ing a  slave,  in  fact,  is  immaterial  and  not  tray- 
ersable.  The  certificate  of  the  magistrate  is 
sufficient,  because  it  is  expressed  with  all  the 
certainty,  and  contains  all  the  facts  required 
by  the  Act  of  Congress,  and  that  certificate  is 
conclusive.  The  previous  allegation  in  the 
avowry,  that  the  plaintiff  is,  in  fact,  a  slave, 
was  unnecessary,  and  could  not  have  been  put 
in  issue  ;  any  defects  in  it  are,  therefore,  un- 
important. 

The  change  of  domicil  by  the  defendant  in 
error  being  immaterial,  the  pleas  are  bad ;  and 
the  avowry  showing  a  perfect  title  under  the 
Constitution  and  Act  of  Congress,  the  judg- 
ment is  correct  and  ought  to  be  affirmed. 
524*]  *After  advisement,  the  following 
opinions  were  delivered  in  this  court: 

By  the  Chancellor.  This  cause  has  been 
argued  in  this  court  upon  the  assumption.that 
the  decision  which  is  now  to  be  made  neces- 
sarily involves  the  question  as  to  the  constitu- 
tional right  of  Congress  to  legislate  upon  the 
subject  of  fugitive  slaves  and  apprentices;  or, 
in  the  language  of  the  Constitution,  persons  held 
to  service  or  labor  in  one  State,  under  the  laws 
thereof, escaping  into  another;  and  the  decision 
of  the  court  below  is  put  upon  the  ground  that 
Congress  not  only  has  the  power  to  legislate 
upon  the  subject,  but  that  their  legislation  must, 
necessarily,  be  exclusive  in  relation  to  this  mat- 
ter; that  the  law  of  Congress  of  Feb.,  1793,  is 
valid  and  binding  upon  the  States ;  under  which 
law  any  free  citizen  of  this  State  may  be  seized 
as  a  slave  or  apprentice  who  has  escaped  from 
servitude,  and  transported  to  a  distant  part  of 
the  Union,  without  any  trial  except  a  summary 
examination  before  a  magistrate,  who  is  not 
even  clothed  with  power  to  compel  the  attend- 
ance of  witnesses  upon  such  investigation;  and 
upon  the  certificate  of  such  magistrate  that  he 
is  satisfied  that  such  citizeu  owes  service  to  the 
person  claiming  him  under  the  laws  of  the 
State  to  which  he  is  to  be  transported.  If  the 
decision  of  this  cause  turned  upon  these  ques- 
tions, I  am  not  prepared  to  say  that  the  Con- 
gress of  the  U.  S.  had  the  power,  under  the 
Constitution,  to  make  the  certificate  of  a  State 
magistrate  conclusive  evidence  of  the  right  of 
the  claimant,  to  remove  a  native  born  citizen 
of  this  State  to  a  distant  part  of  the  Union,  so 
as  to  deprive  him  of  the  benefit  of  the  writ  of 
Jiabeas  corpus  and  the  right  of  trial  by  jury  in 
the  State  where  he  is  found.  In  the  case  of 
Martin,  before  the  Circuit  Court  of  the  U.  S. 
for  the  Southern  District  of  N.  Y.,  to  which 
we  were  referred  on  the  argument,  the  fact  ap- 
pears to  be  assumed  that  there  is  no  question 
as  to  the  identity  of  the  individual, whose  serv- 
ices are  claimed,  and  that  he  is  in  truth  a  fu- 
gitive from  a  State  under  whose  laws  it  is  al- 
leged that  he  owes  services  or  labor  to  the  claim- 
ant. If  these  important  facts  are  conceded  or 
judicially  established,  with  the  additional  fact 
525*]that  the  fugitive  *was  actually  claimed, 
and  held  in  servitude  in  the  State  from  which 
he  fled,  whether  rightfully  or  otherwise,  pre- 
vious to  his  flight,  I  admit  there  can  be  no  rea- 
sonable objection  in  principle  to  the  removal 
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of  the  person  whose  services  were  thus  claimed, 
back  to  the  State  from  which  he  fled,  as  the 
most  proper  place  for  the  trial  and  final  decis- 
ion of  the  question  whether  the  claimant  was 
legally  entitled  to  his  services,  according  to 
the  laws  of  that  State.  But  suppose,  as  is  fre- 
quently the  case,  that  the  question  to  be  tried 
relates  merely  to  the  identity  of  the  person 
claimed  as  a  fugitive  slave  or  apprentice,  he 
insisting  that  he  is  a  free  native  born  citizen  of 
the  State  where  he  is  found  residing  at  the  time 
the  claim  is  made,  and  that  he  has  never  been 
in  the  State  under  whose  laws  his  services  are 
claimed — can  it,  for  a  moment,  be  supposed 
that  the  framers  of  the  Constitution  intended 
to  authorize  the  transportation  of  a  person  thus 
claimed  to  a  distant  part  of  the  Union,  as  a 
slave,  upon  a  mere  summary  examination  be- 
fore an  inferior  State  magistrate, who  is  clothed 
with  no  power  to  compel  the  attendance  of 
witnesses  to  ascertain  the  truth  of  the  allega- 
tions of  the  respective  parties?  Whatever  others 
may  think  upon  this  subject,  I  must  still  be 
permitted  to  doubt  whether  the  patriots  of  the 
Revolution  who  framed  the  Constitution  of  the 
U.  S.,  and  who  had  incorporated  into  the  Dec- 
laration of  Independence,  as  one  of  the  justi- 
fiable causes  of  separation  from  our  mother 
country,  that  the  inhabitants  of  the  Colonies 
had  been  transported  beyond  seas  for  trial, 
could  ever  have  intended  to  sanction  such  a 
principle  as  to  one  who  was  merely  claimed 
as  a  fugitive  from  servitude  in  another  State. 
I  am  one  of  those  who  have  been  in  the 
habit  of  believing  that  the  State  Legislatures 
had  general  powers  to  pass  laws  on  all  sub- 
jects, except  those  in  which  they  were  re- 
stricted by  the  Constitution  of  the  U.  S.,  or 
their  own  local  constitutions,  and  that  Con- 
gress had  no  power  to  legislate  on  any  subject, 
except  so  far  as  the  power  was  delegated  to  it 
by  the  Constitution  of  the  U.  S.  I  have  looked 
in  vain  among  the  powers  delegated  to  Con- 
gress by  the  Constitution,  for  any  general  au- 
thority to  that  body  to  legislate  on  this  sub- 
ject. It  certainly  is  not  contained  in  any  ex- 
press grant  of  *power,  and  it  does  not  [*526 
appear  to  be  embraced  in  the  general  grant  of 
incidental  powers  contained  in  the  last  clause 
of  the  Constitution  relative  to  the  powers  of 
Congress.  Const.,  art.  1,  sec.  8,  sub.  17.  The 
law  of  the  U.  S.  respecting  fugitives  from  jus- 
tice and  fugitive  slaves,  is  not  a  law  to  carry 
into  effect  any  of  the  powers  expressly  granted 
to  Congress,  "  or  any  other  power  vested  by 
the  Constitution  in  the  Government  of  the  U. 
S.,  or  any  department  or  officer  thereof."  It 
appears  to  be  a  law  to  regulate  the  exercise  of 
the  rights  secured  to  the  individual  States,  or 
the  inhabitants  thereof,  by  the  2d  section  of 
the  4th  article  of  the  Constitution  ;  which  sec- 
tion, like  the  9th  section  of  the  1st  article, 
merely  imposes  a  restriction  and  a  duty  upon 
other  States  and  individuals  in  relation  to  such 
rights,  but  vests  no  power  in  the  Federal  Gov- 
ernment, or  any  department  or  officer  thereof, 
except  the  judicial  power  of  declaring  and  en- 
forcing the  rights  secured  by  the  Constitution. 
The  Act  of  Feb.,  1793,  conferring  ministerial 
powers  upon  the  State  magistrates,  and  regu- 
lating the  exercise  of  the  powers  of  the  state 
executive,  is  certainly  not  a  law  to  carry  into 
effect  the  judicial  power  of  the  U.  S. ;  which 
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judicial  power  cannot  be  vested  in  State  offi- 
cers. If  the  provisions  of  the  Constitution,  as 
to  fugitive  slaves  and  fugitives  from  justice, 
could  not  be  carried  into  effect  without  the 
actual  legislation  of  Congress  on  the  subject, 
perhaps  a  power  of  federal  legislation  might  be 
implied  from  the  Constitution  itself  ;  but  no 
such  power  can  be  inferred  from  the  mere  fact 
that  it  may  be  more  convenient  that  Congress 
should  exercise  the  power,  than  that  it  should 
be  exercised  by  the  State  Legislatures.  In 
these  cases  of  fugitive  slaves  and  fugitives 
from  justice,  it  is  not  certain  that  any  legisla- 
tion whatever  is  necessary,  or  was  contem- 
plated by  the  framers  of  the  Constitution.  The 
provision  as  to  persons  escaping  from  servitude 
in  one  State  into  another,  appears,  by  their 
journal,  to  have  been  adopted  by  a  unanimous 
vote  of  the  Convention.  At  that  time  the  ex- 
istence of  involuntary  servitude,  or  the  relation 
of  master  and  servant,  was  known  to  and 
recognized  by  the  laws  of  every  State  in  the 
Union  except  Mass.,  and  the  legal  right  of  re- 
caption by  the  master  existed  in  all,  as  a  part 
527*]  of  the  customary  or  common  *law  of 
the  whole  Confederacy.  On  the  other  hand, 
the  common  law  writ  of  homine  replegiando,  for 
the  purpose  of  trying  the  right  of  the  master 
to  the  services  of  the  slave,  was  well  known  to 
the  laws  of  the  several  States,  and  was  in  con- 
stant use  for  that  purpose,  except  so  far  as  it 
had  been  superseded  by  the  more  summary 
proceeding  by  habeas  corpus,  or  by  local  legis- 
lation. The  object  of  the  framers  of  the  Con- 
stitution, therefore,  was  not  to  provide  a  new 
mode  by  which  the  master  might  be  enabled  to 
recover  the  services  of  his  fugitive  slave,  but 
merely  to  restrain  the  exercise  of  a  power, 
which  the  State  Legislatures  respectively 
would  otherwise  have  possessed,  to  deprive  the 
master  of  such  pre  existing  right  of  recaption. 
Under  this  provision  of  the  Constitution,  even 
without  any  legislation  on  the  subject,  the 
right  of  the  master  to  reclaim  the  fugitive  slave 
is  fully  secured,  so  as  to  give  him  a  valid  claim 
in  damages  against  anyone  who  interferes  with 
the  right,  wen  \.  Hodges,  9  Johns.,  67.  But 
even  if  legislation  on  this  subject  is  actually 
necessary,  in  order  to  secure  to  the  master  the 
full  enjoyment  of  the  right  of  recaption  guar- 
antied to  him  by  the  Constitution,  the  State 
Legislatures  are  perfectly  competent  to  pass 
the  necessary  laws  to  carry  this  provision  of 
the  Constitution  into  full  effect.  The  members 
of  the  State  Legislatures,  as  well  as  other  State 
officers,  both  executive  and  judicial,  being 
bound  by  oath  to  support  the  Constitution,  it 
cannot  be  legally  presumed  that  they  will  vio- 
late their  duty  in  this  respect.  The  Constitu- 
tion of  the  U.  S.  being  the  paramount  law  on 
this  subject,  the  judicial  tribunals  of  the  re- 
spective States  are  bound  by  their  oaths  to 
protect  the  master's  constitutional  right  of  re- 
caption, against  any  improper  state  legislation, 
and  against  the  unauthorized  acts  of  individ- 
uals, by  which  such  right  may  be  impaired  ; 
and  the  Supreme  Court  of  the  U.  S.,  as  the  tri- 
bunal of  dernier  resort  on  such  a  question, .is 
possessed  of  ample  powers  to  correct  any  erro 
neous  decision  which  might  be  made  in  the 
state  courts  against  the  right  of  the  master. 
Upon  the  fullest  examination  of  the  subject, 
therefore,  I  find  it  impossible  to  bring  my 
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mind  to  the  conclusion  that  the  framers  of  the 
Constitution  have  authorized  the  Congress  of 
the  U.  S.  to  pass  a  law  by  which  the  certificate 
of  a  justice  *of  the  peace  of  the  State,  [*528 
shall  be  made  conclusive  evidence  of  the  right 
of  the  claimant,  to  remove  any  one  who  may  be 
a  free  native  born  citizen  of  this  State,  to  a  dis- 
tant part  of  the  Union  as  a  slave  ;  and  thereby 
to  deprive  such  person  of  the  benefit  of  the 
writ  of  habeas  corpus,  as  well  as  of  his  common 
law  suit  to  try  his  right  of  citizenship  in  the 
State  where  the  claim  is  made,  and  where  he  is 
residing  at  the  time  of  such  claim. 

Independent,  however,  of  any  legislation  on 
the  subject,  either  by  the  individual  States  or 
by  Congress,  if  the  person  whose  services  are 
claimed  is,  in  fact,  a  fugitive  from  servitude 
under  the  laws  of  another  State,  the  constitu- 
tional provision  is  imperative,  that  he  shall  be 
delivered  up  to  his  master  upon  claim  made  ; 
and  any  State  officer  or  private  citizen,  who 
owes  allegiance  to  the  U.  S.  and  has  taken  the 
usual  oath  to  support  the  Constitution  thereof, 
cannot,  without  incurring  the  moral  guilt  of 
perjury,  do  any  act  to  deprive  the  master  of 
his  right  of  recaption,  where  there  is  no  real 
doubt  that  the  person  whose  services  are 
claimed  is.  in  fact,  the  slave  of  the  claimant. 
However  much,  therefore,  we  may  deplore  the 
existence  of  slavery  in  any  part  of  the  Union, 
as  a  national  as  well  as  a  local  evil,  yet,  as  the 
right  of  the  master  to  reclaim  his  fugitive  slave 
is^secured  to  him  by  the  Federal  Constitution, 
no  good  citizen,  whose  liberty  and  property 
are  protected  by  that  Constitution,  will  inter- 
fere to  prevent  this  provision  from  being  car- 
ried into  full  effect,  according  to  its  spirit  and 
intent  ;  and  even  where  the  forms  of  law  are 
resorted  to  for  the  purpose  of  evading  this 
constitutional  provision,  or  to  delay  the  remedy 
of  the  master  in  obtaining  a  return  of  his  fu- 
gitive slave,  it  is,  undoubtedly,  the  right  and 
may  become  the  duty  of  the  court  in  which 
any  proceedings  for  that  purpose  are  insti- 
tuted, to  set  them  aside,  if  they  are  not  com- 
menced and  carried  on  in  good  faith,  and  upon 
probable  grounds  for  believing  that  the  claim 
of  the  master  to  the  services  of  the  supposed 
slave  is  invalid. 

The  Constitution  of  the  U.  S.  having  secured 
to  the  master  the  right  of  recaption,  it  is,  of 
course,  a  good  defense  to  the  present  suit,  if  it 
is  admitted  on  the  record  that  the  plaintiff 
owed  service  or  labor  to  the  defendant  in  an- 
other State  and*had  escaped  from  such  [*529 
servitude,  without  reference  to  the  validity  of 
the  Act  of  Congress,  or  of  any  State  Legisla- 
ture on  the  subject.  It,  therefore,  becomes 
necessary  to  examine  the  pleadings  in  this 
cause,  for  the  purpose  of  ascertaining  whether 
such  is  the  fact  here.  In  the  defendant's  first 
avowry  she  distinctly  avers  that  Jack  was  her 
slave  at  N.  O. ,  owing  service  to  the  laws  of  La. , 
for  and  during  his  natural  life,  and  that  he  es- 
caped from  her  service  there  and  fled  into  this 
State.  This  was  sufficient,  under  the  Consti- 
tution, to  entitle  her  to  judgment  for  a  return 
of  such  slave,  unless  he  could  deny  the  truth 
of  these  allegations  or  show  that  he  was  sub- 
sequently manumitted,  or  legally  discharged 
from  service.  The  first  answer  which  he  at- 
tempts to  give  to  this  avowry  is,  that  the  de- 
fendant is  a  resident  of  the  City  of  N.  Y.;  and 
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his  counsel  contend  that  a  citizen  of  this  State 
cannot  be  the  owner  of  a  slave.  The  second 
plea  is  the  same  as  the  first,  with  the  exception 
that  the  defendant  is  there  alleged  to  be  a  citi- 
zen of  N.  Y. ;  and  the  third  plea  merely  sets 
out  the  removal  of  the  defendant  from  the 
Stale  of  La.,  to  N.  Y.  to  reside,  while  she  held 
and  claimed  the  plaintiff  as  a  slave,  under  the 
laws  of  La.,  by  which,  as  the  pleader  alleges, 
she  became  a  citizen  of  this  State,  and  the 
plaintiff  became  a  freeman.  It  will  be  seen  that 
each  of  these  pleas  leaves  uncontradicted  the 
two  material  facts  stated  in  the  avowry,  to  wit: 
that  the  plaintiff  owed  service  to  the  defend- 
ant under  the  laws  of  La.  for  life.and  that  while 
he  owed  such  service,  he  escaped  from  such 
servitude  and  fled  into  this  State.  Independ- 
ent of  the  constitutional  provision,  the  State 
Legislature.perhaps, would  have  had  the  power 
of  manumitting  any  slave  belonging  to  a  citi- 
zen of  this  State,  in  case  such  slave  should  flee 
into  the  State  from  another  part  of  the  Union 
where  slavery  was  allowed;  but  the  restriction 
in  the  Constitution,  as  to  the  power  of  the  sev- 
eral States  to  discharge  fugitives  from  servi- 
tude, is  sufficiently  broad  to  cover  such  a  case; 
and  if  a  citizen  of  N.  Y.  is  authorized  to  hold 
slaves,  under  thte  laws  of  another  State  where 
they  are  so  held  in  servitude,  the  Legislature 
of  this  State  cannot  pass  a  law  which  will  de- 
53O*]  prive  even  one  of  our  *own  citizens  of 
this  right  to  reclaim  the  fugitive  slave  who 
may  come  to  this  State  without  the  consent  of 
his  master,  and  to  remove  him  back  to  the 
State  from  which  he  fled.  It  stands  undenied, 
therefore,  upon  this  record,  under  the  first 
avowry,  that  the  defendant  was  entitled  to  the 
services  of  the  plaintiff,  under  the  guaranty  of 
the  Federal  Constitution,  and  that  the  judg- 
ment of  the  Supreme  Court  was  right  upon  the 
whole  record. 

Under  the  second  and  third  avowries,  the 
fact  of  slavery  was  directly  put  in  issue  ;  but 
inasmuch  as  each  avowry  formed  a  separate 
and  independant  defense  to  the  action,  the  de- 
fendant would  be  entitled  to  judgment  if  the 
first  avowry  was  sustained,  although  the  ver- 
dict should  be  against  her  upon  the  issues 
joined  under  the  other  avowries.  It  would, 
therefore,  have  been  a  useless  expense  to  have 
gone  down  to  trial  upon  these  issues,  when  in 
no  possible  event  could  there  have  been  a  judg- 
ment in  favor  of  the  plaintiff  for  anything  more 
than  the  mere  costs  of  those  issues. 

The  conclusion  at  which  I  have  arrived  in 
this  case,  therefore,  is,  that  the  judgment  of 
the  Supreme  Court  should  be  affirmed,  with 
costs;  and  that  the  damages  wilh  which  the 
defendant  in  error  has  sustained  by  the  delay 
and  vexation  caused  by  this  writ  of  error 
should  be  awarded  to  her. 

By  Senator  Bishop.  The  decision  of  this 
cause  involves  a  principle  of  some  moment, 
not  only  as  to  the  rights  of  the  slaveholding 
States  in  reclaiming  their  fugitive  slaves,  but 
also  as  to  the  permanency  of  the  government 
under  which  we  live.  Devested  of  all  the  drap- 
ery which  is  thrown  around  it  by  the  pleadings 
and  technical  objections  which  have  been 
urged,  the  question  is  presented  whether  the 
law  of  the  Congress  of  the  U.  S.  in  reference 
to  the  apprehension  of  fugitive  slaves,  passed 
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at  the  second  session  under  the  Constitution, 
is  authorized  by  any  power  conferred  upon 
Congress  by  the  Constitution  and,  consequent- 
ly, whether  the  law  of  this  State  authorizing  a 
writ  de  homine  replegtando,  which  provides  for 
the  arrest  of  runaway  slaves  in  a  manner  some- 
what different  from  the  law  of  Congress,  can 
be  sustained  by  the  state  authorities. 

*The  doctrine  at  this  day  is  too  well  [*531 
settled  to  admit  of  cavil  or  doubt,  not  only  by 
judicial  decisions  but  by  the  voice  of  the  Amer- 
ican people,  that  the  several  States  have  re- 
served to  themselves  all  the  rights  and  immun- 
ities of  independent  sovereignties,  except  such 
powers  as  are  conferred  upon  Congress  by  the 
explicit  language  of  the  Constitution,  or  are 
clearly  and  unequivocally  to  be  implied  from 
it.  In  arriving  at  a  conclusion  upon  these 
points,  it  becomes  necessary  to  inquire  what 
powers  have  been  conferred  upon  Congress  by 
the  Constitution;  and  if  upon  such  inquiry  it 
be  found  that  the  law  of  Congress  in  reference 
to  fugitive  slaves  is  recognized  by  the  express 
or  implied  powers  of  the  Constitution,  wheth- 
er the  state  law  must  yield  'to  the  law  of  Con- 
gress. The  4th  article  and  3d  section  of  the 
Constitution  of  the  U.  S.  declares,  that  ' '  No 
person  held  to  service  in  one  State,  under  the 
laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  labor,  but 
shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due."  The 
1st  article,  section  8,and  last  clause  of  the  Con- 
stitution, authorizes  Congress  to  make  all  laws 
which  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers  and 
all  other  powers  vested  by  the  Constitution  in 
the  Government  of  the  U.  S.,  or  in  any  depart- 
ment or  officer  thereof;  not  only  giving  to  Con- 
gress certain  powers  there  enumerated,  but 
giving  authority  to  legislate  upon  an  infinite 
variety  of  subjects  which  the  framers  of  the 
Constitution  evidently  anticipated  would  arise 
under  it  when  the  practical  operation  of  the 
government  was  more  fully  and  completely  de- 
veloped. The  doctrine  laid  down  in  the  Fed- 
eralist is,  that  the  Constitution,  in  defining  the 
powers  of  Congress,  evidently  specified  those 
which  were  matters  of  immediate  and  general 
interest,  leaving  Congress  to  regulate  other  mat- 
ters by  law  as  the  exigency  of  the  case  might  re- 
quire. Upon  the  authority  of  the  foregoing 
clauses  of  the  Constitution,  Congress  passed  a 
law  at  its  second  session,  substantially  author- 
izing the  owner  of  any  fugitive  slave,  his  agent 
or  attorney,  to  seize  such  slave  and  take  him  be- 
fore a  judge  of  the  Circuit  or  District  Court  of 
the  U.  S.  within  the  State,  or  before  any  magis- 
trate in  the  State  where  such  *seizure  [*532 
was  made  and  upon  full  and  satisfactory  proof, 
to  be  made  to  such  judge  or  magistrate,  that  the 
individual  so  seized,  in  fact,  is  a  slave  and  owes 
service  to  the  person  claiming  him,  it  becomes 
the  duty  of  the  magistrate  to  deliver  a  certificate 
of  such  fact  to  the  owner,  which  shall  confer 
upon  him  power  to  remove  the  slave  to  the  State 
fiom  which  he  fled.  This  law  of  Congress  has 
been  universally  recognized  by  all  the  States  in 
theUnion  as  constitutional,  and  paramount  over 
all  state  authority,  and  hundreds  of  fugitive 
slaves  have  been  removed  under  its  provisions. 
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it  should  have  been  reserved  for  the  superior 
wisdom  of  modern  days,  or, perhaps, I  may  ven- 
ture the  intimation,  to  the  zealous  efforts  for  a 
premature  and  immediate  abolition  of  slavery, 
to  have  discovered  that  a  law  which  was  adopt- 
ed by  our  forefathers,  practiced  upon  by  their 
descendants,  and  which  has  been  so  benign  in 
its  practical  effects,  is  unconstitutional  and 
void.  Under  the  law  of  Congress  above  re- 
ferred to,  the  plaintiff  in  error  was  seized,  and 
the  requisite  proof  having  been  made  before 
the  Recorder  of  the  City  of  N.  Y.,  a  certificate 
was  granted  by  him,  authorizing  the  removal 
of  the  slave  to  the  State  of  La. ,  the  place  from 
which  he  fled.  A  writ  de  homine  replegiando, 
authorized  by  the  laws  of  this  State,  which 
gives  the  person  seized  a  trial  by  jury,  was  re- 
sorted to  by  the  plaintiff  in  error,  and  hence 
the  decision  of  this  court  is  sought  asj  to  the 
validity  of  those  laws. 

In  the  case  of  Gibbons  v.  Ogden,  9  Wh.,  1, 
the  Supreme  Court  of  the  U.  S.,  in  speaking 
of  the  powers  of  Congress  upon  this  subject, 
say:  "No  direct  general  power  over  these  ob- 
jects is  granted  to  Congress  and,  consequently, 
they  remain  subject  to  state  legislation.  If  the 
legislative  power  of  the  Union  can  reach  them, 
it  must  be  where  the  power  is  expressly  given 
for  a  special  purpose,  or  is  clearly  incidental 
to  some  power  which  is  expressly  given." 
This  case,  upon  the  argument,  was  relied  upon 
by  the  counsel  for  the  plaintiff  in  error,  as 
strongly  demonstrating  the  unconstitutionality 
of  the  Act  of  Congress.  The  authority  of  that 
position  is  not  questioned,  but  it  does  not  fol- 
low that  the  principles  of  that  case  in  any  man- 
ner militate  against  the  positions  contended 
for  by  the  defendant  in  error.  In  a  subsequent 
533*]  part  of  *the  same  case,  Ch.  J.  Marshall 
says  that  "It  is  a  sound  rule  of  construction  in 
arriving  at  incidental  powers,  to  take  into  con- 
sideration the  motives  and  objects  of  the  f ram 
crs  of  the  Constitution."  The  abstract  propo- 
sition of  the  justice  or  injustice  of  slavery,  is 
wholly  irrelevant  here,  and  I  apprehend  ought 
not  to  have  the  slightest  influence  upon  any 
member  of  this  court.  That  is  a  question  upon 
which  all  are  agreed.  Slavery  is  abhorred  in 
all  nations  where  the  light  of  civilization  and 
refinement  has  penetrated,  as  repugnant  to 
every  principle  of  justice  and  humanity,  and 
deserving  the  condemnation  of  God  and  man. 
These  sentiments  were  adopted  by  the  slave- 
holding  States  at  the  period  of  the  adoption  of 
the  Constitution,  and  the  same  feeling,  to  a 
great  extent,  prevails  in  those  States  now.  It 
is  not  that  they  advocate  the  principle  of  slav- 
ery, but  they  say  it  is  an  evil  entailed  upon 
them  by  their  ancestors,  a  remedy  for  which, 
without  endangering  their  very  existence,  has 
not  yet  been  discovered.  In  the  absence  of  any 
precise  authority  in  the  Constitution  in  regard 
to  the  removal  of  fugitive  slaves,  it  becomes 
important  to  inquire  as  to  the  motives  of  the 
members  of  the  Convention  who  represented 
the  slaveholding  States,  and  the  considerations 
which  were  likely  to  operate  most  powerfully 
upon  them.  There  was  no  subject  agitated  in 
the  Convention  which  created  a  more  intense 
and  deep  interest  among  the  slaveholding 
States,  than  that  of  providing  a  certain  and  se- 
cure mode  of  perpetuating  the  bondage  of 
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the  most  perplexing  and  harassing  character, 
in  reference  to  fugitive  slaves,  had  occurred 
previous  to  the  adoption  of  the  Constitution; 
and  it  is  absurd  to  suppose  that  the  members 
of  the  Convention  representing  the  interests  of 
those  States,  did  not  intend  carefully  to  guard 
against  a  recurrence  of  similar  evils;  and  it 
seems  to  me  to  be  a  fair  inference  from  the 
proceedings  of  the  Convention,  that  they  sup- 
posed they  had  done  so  effectually  by  the  adop- 
tion of  the  clauses  in  the  Constitution  above 
referred  to,  and  that  they  intended  to  confer 
full  power  upon  Congress  to  regulate  the  whole 
matter.  It  is  reduced  to  a  moral  certainty,  that 
the  Southern  States  would  never  have  become 
members  of  the  Union  upon  any  other  condi- 
tion. They  knew  full  well  the  difficulties 
which  had  and  *would  grow  out  of  [*534: 
the  subject  of  slavery.  They  foresaw,  with  the 
spirit  of  prophecy,  that  unless  some  summary 
mode  of  reclaiming  their  fugitive  slaves  was 
adopted,  all  the  slaves  in  the  Union  would  soon 
be  emancipated,  the  owners  nolens  volens.  They 
were  fully  aware  of  the  unextinguishable  prej- 
udices of  the  north  against  domestic  slavery; 
they  were  conscious  that  the  descendants  of 
the  pilgrims  viewed  this  species  of  vassalage 
with  unutterable  abhorrence,  and  that  the 
progress  of  moral  reform,  of  intelligence  and 
of  free  principles,  would  strengthen  the  preju- 
dices and  increase  the  hostility  of  the  non- 
slaveholding  States.  It  would  seem,  therefore, 
that  a  portion  of  the  Convention  had  every  mo- 
tive which  could  possibly  actuate  men  who 
were  determined  to  protect  and  secure  the  en- 
joyment of  their  property,  to  effectually  pro- 
vide in  the  Constitution  for  the  accomplish- 
ment of  that  object:  that  object  was  supposed 
by  them  to  have  been  effected,  and  the  Con- 
gress of  the  U.  S.,  which  I  believe  was  com- 
posed of  some  of  the  members  of  the  Conven- 
tion, in  the  promotion  of  that  object,  passed 
the  law  which  it  is  now  insisted  is  unconstitu- 
tional. The  members  of  the  Convention  from 
the  North  and  East  undoubtedly  entertained 
the  same  sentiments  as  the  Southern  members, 
as  to  the  powers  conferred  on  Congress;  es- 
pecially as  no  doubt  was  entertained  by  any 
member  of  Congress  as  to  the  constitutionality 
of  the  law  in  question  at  the  time  of  its  passage. 
The  members  of  the  Convention  from  the  non- 
slaveholding  States  yielded  these  positions  in 
the  spirit  of  compromise,  which  produced  the 
final  adoption  of  the  Constitution.  They  re- 
garded the  innumerable  blessings  resulting 
from  our  form  of  government  as  far  outweigh- 
ing the  evils  which  were  to  be  apprehended 
from  slavery,  or  from  the  present  mode  of  ar- 
resting fugitive  slaves,  which  it  must  be  con- 
fessed is  somewhat  summary.  The  proceeding 
before  the  magistrate  is  not,  however,  I  appre- 
hend, as  contended  on  the  argument,  entirely 
of  an  ex  parte  character.  The  magistrate  cer- 
tainly has  the  right,  and  it,  probably,  would 
be  his  duty  to  examine  any  testimony  produced 
on  the  part  of  the  person  alleged  to  be  a  slave 
establishing  his  freedom;  and  in  a  late  case  be- 
fore the  Recorder  of  the  City  of  N.  Y.,  wit- 
nesses *were  introduced  showing  that  [*535 
an  individual  arrested  as  a  fugitive  slave  was 
a  freeman,  and  he  was,  accordingly,  dis- 
charged. 
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Assuming  the  constitutionality  of  the  law  of 
Congress,  the  next  inquiry  which  naturally 
arises  is,  whether  the  law  of  this  State,  provid- 
ing a  different  remedy  for  the  removal  of  fugi- 
tive slaves,  is  ineffectual  and  void,  or  whether 
it  can  exist  concurrent  with  the  law  of  the  U. 
S.  In  the  case  of  Sturgea  v.  Cowninshicld,  4 
Wh.,  122,  the  Supreme  Court  of  the  U.  S.  lay 
down  the  doctrine  that  "Whenever  the  terms 
in  which  a  power  is  granted  to  Congress,  or 
the  nature  of  the  power  requires  that  it  should 
be  exercised  exclusively  by  Congress,  the  sub- 
ject is  as  completely  taken  from  the  State  Leg- 
islature as  if  they  had  been  expressly  forbid- 
den to  act."  It  is  difficult  to  conceive  of  any 
subject  arising  under  the  Constitution,  where 
it  is  more  peculiarly  proper  that  Congress 
should  have  exclusive  jurisdiction,  than  in  the 
mode  to  be  provided  for  the  removal  of  fugi- 
tive slaves;  or  where  the  doctrine  of  the  Su- 
preme Court  of  the  U.  S.  more  aptly  applies, 
"that  when  the  nature  of  the  power  requires 
that  it  should  be  exercised  exclusively  by  Con- 
gress, state  legislation  must  cease."  What  is 
the  nature  of  the  power  contained  in  the 
Constitution?  The  nature  and  the  spirit  of  it 
clearly  is,  as  I  have  attempted  to  show,  to  se- 
cure to  the  slaveholding  States  a  perfect  con- 
trol over  and  right  to  remove  their  fugitive 
slaves  by  some  summary  and  effectual  process. 
And  how,  I  would  ask,  is  this  object  more 
simply  and  effectually  to  be  accomplished  than 
by  a  uniform  mode  to  be  established  by  Con- 
gress, requiring  the  same  proof  and  the  same 
proceedings  under  it  in  every  State  in  the  Un- 
ion? A  slaveholder  in  La.  is  as  familiar  with, 
or  can  as  readily  have  access  to  the  laws  of  the 
U.  S.  as  to  the  laws  of  his  own  State ;  he,  there- 
fore, comes  prepared  with  the  necessary  proof 
to  reclaim  his  fugitive  slave  in  any  part  of  the 
Union.  But  if  one  of  his  slaves  escapes  to  Vt. 
and  another  to  N.  H. ,  and  the  doctrine  is  to  be 
established  that  the  slave  is  to  be  reclaimed  ac- 
cording to  the  laws  of  those  States,  the  owner 
leaves  his  residence  wholly  ignorant  of  the 
requisitions  of  the  laws  of  those  States,  and 
finds  on  his  arrival  that  his  claim  to  his  slave 
in  one  State  is  to  be  tried  by  a  jury,  and  in  the 
536*]  other  by  the  judges  of  *the  county 
courts — in  the  one  case  to  be  established  by  the 
oath  of  one  witness;  in  the  other  by  the  testi- 
mony of  three  witnesses;  in  short  he  would  be 
subjected  to  all  the  machinery  and  trammels 
with  which  the  prejudices  and  conflicting  opin- 
ions of  different  state  legislation  might  invest 
the  whole  subject.  Is  it  not  fair  to  presume 
that  the  owners  of  slaves,  rather  than  to  pass 
through  such  an  ordeal. would  abandon  in  des- 
pair the  objects  of  their  pursuit?  I  think  it 
is,  and  that  legislation  by  the  different  State 
Governments  would  indirectly  lead  to  a  total 
abolition  of  slavery.  Believing,  as  I  do,  that 
the  members  of  the  Convention  anticipated 
similar  results,  I  cannot  arrive  at  the  conclu- 
sion that  it  was  ever  designed  that  the  State 
Legislatures  should  exercise  any  control  over 
the  subject;  but,  on  the  contrary,  that  Congress 
should  possess  exclusive  jurisdiction  as  to  the 
mode  of  reclaiming  fugitive  slaves,  and  that 
the  very  nature  of  the  power  conferred  by  the 
Constitution  requires  that  Congress  should  so 
exercise  it.  If  these  positions  are  correct,  it 
necessarily  follows  that  the  law  of  this  State 
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must  yield  to  the  omnipotence  of  the  law  of 
Congress. 

It  was  contended  on  the  argument  of  this 
cause,  with  great  zeal  and  earnestness,  that  un- 
der the  law  of  the  U.  S.  a  freeman  might  be 
dragged  from  his  family  and  home  into  cap- 
tivity. This  is  supposing  an  extreme  case,  as 
I  believe  it  is  not  pretended  that  any  such  ever 
has  occurred,  or  that  any  complaint  of  that 
character  has  ever  been  made;  at  all  events,  I 
cannot  regard  it  as  a  very  potent  argument. 
The  same  position  might  as  well  be  taken  in 
the  case  of  a  fugitive  from  justice.  It  might 
be  assumed  that  he  was  an  innocent  man,  and 
was  entitled  to  be  tried  by  a  jury  of  the  State 
where  he  was  arrested,  to  ascertain  whether  he 
had  violated  the  laws  of  the  State  from  which 
he  fled;  whereas  the  fact  is,  the  Executive  of 
this  State  would  feel  bound  to  deliver  the  most 
exalted  individual  in  this  State  (however  well 
satisfied  he  might  be  of  his  innocence),  if  a 
requisition  was  made  upon  him  by  the  Execu- 
tive of  another  State.  At  best,  this  species  of 
argument  is  begging  the  question;  for  if  the 
law  of  Congress  is  constitutional,  however  un- 
just the  law  may  be,  or  however  severe  in  its 
consequences,  the  defect  must  be  remedied 
upon  the  spot  of  its  origin.  It  must  be  left  to 
Congress  to  establish  a  more  salutary  rule. 

*A  question  as  to  the  residence  of  [*537 
the  complainant  was  raised  upon  the  argument, 
and  it  was  contended  that  inasmuch  as  it  is 
admitted  by  the  pleadings  that  the  defendant 
in  error  is  a  resident  of  the  State  of  N.  Y. ;  that, 
therefore,  she  is  incapable  of  holding  slaves,  at 
least  of  holding  such  of  them  in  bondage  who 
have  fled  to  this  State.  I  am  well  satisfied 
that  the  residence  of  the  claimant  is  wholly 
immaterial.  The  only  question  is,  whether 
the  claimant  is  the  owner  of  the  person  claimed 
to  be  a  slave  in  a  State  where  slavery  is  toler- 
ated, and  from  whence  the  slave  fled.  A  dif- 
ferent rule  would  inevitably  lead  to  the  entire 
emancipation  of  all  the  slaves  owned  by  indi- 
viduals who  are  now  residents  of  the  slave- 
holding  States;  for  it  is  easy  to  perceive  that 
the  natural  inclinations  of  the  slaves,  aided  by 
the  untiring  efforts  now  making  both  in  and 
out  of  the  slaveholding  States,  to  excite  them 
to  insurrection  (under  the  pretense  of  amelior- 
ating their  condition),  would  soon  induce  them 
to  flee  from  their  own  State,  to  the  place  of 
residence  of  their  owners.  I  venture  to  say 
that  the  idea  never  was  entertained,  either  by 
the  members  of  the  Convention  who  adopted 
the  Constitution,  or  the  members  of  Congress 
who  passed  the  law  authorizing  the  removal 
of  fugitive  slaves,  that  the  removal  of  citizens 
from  a  slaveholding  State  to  a  free  State  would 
operate  in  this  indirect  manner  as  a  manumis- 
sion of  their  slaves.  Several  other  questions 
of  less  importance  were  discussed  upon  the  ar- 
gument of  this  cause,  which  are  worthy  of  ex- 
amination; but  I  shall  content  myself  with 
stating  my  acquiescence  in  the  opinion  ex- 
pressed by  the  Supreme  Court  upon  those 
points.  I  should  have  been  better  satisfied 
with  the  pleadings,  if  the  Statutes  of  La.  toler- 
ating slavery  had  been  specially  referred  to; 
but  I  am,  nevertheless,  inclined  to  think  that 
the  rule  requiring  the  statute  of  a  State  or 
c6untry  to  be  set  forth,  is  not  so  extensive  in 
its  application  as  to  require  it  in  this  case. 
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That  rule  would  seem  to  be  confined  to  cases 
where  a  proceeding  is  predicated  directly  and 
particularly  upon  the  effect  of  such  statute.  I 
am,  however,  of  opinion  that  the  general  alle- 
gation of  the  existence  of  slavery  is  sufficient 
in  this  case. 

538*]  *I  cannot  refrain,  in  conclusion, 
from  expressing  my  full  belief,  if  the  doctrine 
contended  for  by  the  plaintiff  in  error  is  to  be 
regarded  as  the  established  law  of  the  land  and, 
consequently,  that  all  the  States  in  the  Union 
are  to  be  permitted  to  legislate  upon  this  sub- 
ject, requiring  as  many  modes  of  proceeding 
in  cases  of  this  kind  as  there  are  States,  that 
it  will  in  the  end  lead  indirectly  to  the  aboli- 
tion of  slavery,  and  that  the  most  fearful  con- 
sequences in  regard  to  the  permanency  of  our 
institutions  will  ensue.  I  regard  this  as  but 
the  entering  wedge  to  other  doctrines  which 
are  designed  to  extirpate  slavery;  and  we  may 
find  when  it  is  too  late.that  the  patience  of  the 
South,  however  well  founded  upon  principle, 
from  repeated  aggression  will  become  exhaust 
ed.  These  considerations  would  have  no  in- 
fluence with  me  if  I  could  satisfy  myself  of 
the  unconstitutionality  of  the  law  of  Congress; 
but  I  can  never  contribute  in  any  manner,either 
directly  or  indirectly,  to  the  abolition  of  slavery, 
however  great  an  evil  it  may  be, in  violation  of 
the  Constitution  and  laws  of  the  country;  and 
in  violation  of  the  solemn  compact  which  was 
made  by  our  forefathers  at  the  adoption  of  the 
Constitution,  and  which  their  posterity  are 
bound  to  preserve  inviolate.  I  am  sustained  in 
this  view  of  the  case  by  the  whole  current  of 
authority,  in  all  the  States  where  the  question 
has  been  decided.  The  whole  doctrine  was  in- 
vestigated in  Mass.,  in  a  case  reported  in  Pick- 
ering, and  presenting  as  strong  a  case  as  can 
be  imagined.  A  slave  belonging  to  a  person 
in  Va.  fled  to  the  State  of  Mass. ;  he  resided  in 
that  State  5  years,  and  in  the  meantime  had 
accumulated  considerable  property.  It  was, 
nevertheless,  decided,  upon  solemn  argument, 
that  the  law  of  the  U.  S.  was  constitutional  ; 
that  the  slave  was  not  entitled  to  trial  by  jury, 
or  by  any  other  mode  different  from  that  pre- 
scribed by  the  law  of  Congress;  and  he  was, 
accordingly  taken  back  to  Va.  This  was  the 
unanimous  opinion  of  the  court.  Mr.  J. 
Thatcher  dissented,  but  not  on  the  ground  of 
the  unconstitutionality  of  the  law  of  Congress. 
The  same  decision  has  been  made  in  Pa. ,  and 
also  by  Judfje  Thompson  in  a  late  case  in  the 
Circuit  Court  of  the  U.  S.  In  addition,  if  I 
may  be  permitted  to  refer  to  the  decisions  of 
the  tribunals  of  this  State,  the  distinguished 
539*]  *and  learned  individuals  who  preside 
over  the  Supreme  Court  of  this  State  and  the 
Superior  Court  of  the  City  of  N.  Y.  ,upon  mature 
deliberation,  arrived  at  the  same  conclusion. 

I  cannot,  therefore,  consent  to  overturn  a 
doctrine  which  is  founded  upon  principle,  and 
is  sustained  by  authority;  and  am  accordingly 
of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

Upon  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  court 
unanimously  voted  in  the  negative.  Whereupon, 
the  judgment  of  the  Supreme  Court  was  affirmed. 

Affirming— 12  Wend.,  311. 

Cited  in— How.  Gas.,  146 :  1  Park.,  87  ;  4  Leg.  Obs., 
466 ;  16  Pet.,  621 ;  5  How.  U.  S.,  230. 
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Interlocutory  Decrees  and  Orders—  WJiat  are — 
Practice — Notice. 

All  decrees  and  orders  of  the  Court  of  Cbancery 
not  capable  of  enrollment  are  interlocutory  within 
the  meaning  of  the  Statute  Limiting  Appeals. 

The  party  conceiving  himself  aggrieved  has  15 
days  after  notice  to  appeal  from  an  interlocutory 
decree  or  order ;  and  the  notice  to  be  effectual  must 
be  a  regular  formal  written  notice. 

Citations-8  Wend.,  219;  12  Johns..  500 ;  17  Johns., 
558;  2  R.  S.,  181,  sees..  91-93;  183,  sec.  104;  605  sees. 
78,  79  ;  4  Paige,  273. 

MOTION  to  quash  an  appeal.  In  May,  1829, 
Seth  Jenkins  filed  a  bill  in  chancery  for 
the  partition  of  certain  lands  lying  on  the  south 
side  of  a  certain  creek  called  Abraham's  Creek, 
on  which  was  erected  a  factory,  claiming  to  be 
the  owner  of  one  fourth  of  the  premises,  and 
stating  that  another  fourth  was  owned  by  John 
F.  Jenkins,  and  the  two  remaining  fourths  by 
James  Wild.  In  June,  1829,  Wild  filed  a  bill 
to  foreclose  a  mortgage  executed  to  him  by  Seth 
Jenkins  of  his  undivided  fourth  of  the  above 
premises  ;  and  a  similar  bill  against  John  F. 
Jenkins  to  foreclose  a  mortgage  executed  by 
him  and  his  wife,  of  his  undivided  fourth  of 
the  premises.  In  July,  1829,  Wild  also  filed  a 
bill,  charging  that  Seth  Jenkins.John  F.Jenk- 
ins and  himself  were  the  owners  of  certain  oth- 
er lands  lying  on  the  north  side  of  the  above 
creek,  on  which  also  was  a  factory;  that  they 
held  as  tenants  in  common  in  the  same  propor- 
tions as  in  the  *property  on  the  south  [*54O 
side  of  the  creek,  praying  a  partition.  The  bill 
also  alleged  a  copartnership  between  him  and 
the  Messrs.  Jenkins,  and  prayed  an  account. 
The  bills  for  foreclosure  were  taken  pro  confes- 
so  in  Aug.,  1829,  and  a  sale  of  the  mortgaged 
premises  ordered,  which  was  subsequently  sus- 
pended on  the  Messrs.  Jenkins  giving  security 
for  the  payment  of  the  mortgage  moneys,  and  of 
such  sum  as  should  finally  be  found  due  from 
them  on  an  accounting,  etc.  In  Mar.,  1830,  the 
Messrs.  Jenkins  filed  a  bill  against  Wild  in  the 
nature  of  a  bill  of  review,  charging  errors  in 
the  accounting  upon  which  the  balances  were 
ascertained, for  the  payment  of  which  the  mort- 

fages  were  executed.  In  Aug.,  1831,  Seth 
enkins  died,  leaving  a  wife  and  several  chil- 
dren ;  whereupon  a  bill  of  revivor  was  filed, 
making  the  widow  and  children  of  Seth  Jenk- 
ins parties.  An  answer  was  put  in  by  Wild  to 
the  bill  of  revivor,  a  replication  filed,  and  a 
stipulation  entered  into  as  to  testimony.  In 
July,  1833,  a  master  of  the  Court  of  Chancery 
reported  a  balance  of  $3,215.10  due  to  Wild, 
exclusive  of  the  moneys  due  on  the  mortgages. 
Upon  the  coming  in  of  this  report,  the  suits 
were  all  brought  to  a  hearing  together,  upon 
the  pleadings,  proofs  and  master's  report,  and 
Sep.  12,  1834,  the  Chancellor  decreed:  1.  That 
the  property  on  the  north  side  of  the  creek  be 
sold,  that  out  of  the  proceeds  a  certain  judg- 
ment, a  lien  upon  the  property,  be  paid,  and 
that  certain  other  payments  to  third  persons  be 
made,  and  that  the  residue  be  paid  into  court; 
2.  That  partition  be  made  of  the  property  on 
the  south  side  of  the  creek, specifying  the  rights 
of  the  several  parties.subject  to  the  mortgages, 
that  the  premises  be  sold  at  the  same  time  un- 
der the  several  decrees  of  partition  and  fore- 
closure, that  one  half  the  proceeds  be  paid  to 
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Wild,  that  out  of  the  other  half  of  the  proceeds 
Wild  be  paid  the  amount  due  on  the  mort- 
gages, and  that  the  residue  be  paid  into  court; 
3.  That  the  master  restate  the  accounts,  etc., 
and  on  confirmation  of  his  report  that  either 
party  may  apply  for  the  distribution  of  the 
funds,  etc.  Among  other  things  the  Chancel- 
lor decreed  that  the  errors  alleged  in  the  bill  of 
review  were  not  sustained  by  proof,  and  dis- 
missed the  bill  with  costs.  From  this  decree 
an  appeal  to  this  court  was  entered  Oct.  25, 
541*]*1834,which  was  moved  to  be  quashed 
on  the  ground  that  it  had  not  been  entered  with- 
in 15  days. 

Mr.  D.  B.  Tallmadge.for  the  appellants, 
insisted  that  as  the  decree  made  by  the  Chan- 
cellor settled  all  the  principles  upon  which  the 
rights  of  the  parties  depended,  and  what  re- 
mained to  be  done  was  mere  matter  of  account- 
ing, which  necessarily  must  conform  to  the 
principles  already  settled, the  decree  must  be 
considered  as  a  final  decree  within  the  mean- 
ing of  the  statute  limiting  appeals,  and  that, 
consequently,  the  appellants  had  two  years 
within  which  to  prosecute  their  appeal;  but  if 
the  decree  was  to  be  considered  as  merely  in- 
terlocutory,then  he  insisted  that  the  appellants 
had  15  days  after  service  of  notice  of  the  de- 
cree, and  such  notice  not  having  been  given, 
the  parties  were  in  time. 

Messrs.  C.  P.  Bushnell  and  S.  Stevens, 
for  the  respondents,  insisted  that  the  decree 
was  interlocutory  and  not  final,  and  cited  Kane 
v.  Whittick,  8  Wend.,  219.  They  also  read  af- 
fidavits showing  that  notice  of  the  decree  had 
been  given  to  the  guardian  ad  litem  of  the  in- 
fant heirs  of  Seth  Jenkins, and  that  the  solicit- 
or of  the  other  appellants  had  knowledge  of 
the  decree  more  than  fifteen  days  previous  to 
the  appeal,  he  having  aided  in  the  drawing  of 
the  decree. 

The  following  opinion  was  delivered  : 

By  Chief  Justice  Savage.  The  first  ques- 
tion is,  whether  this  is  a  final  decree  between 
the  parties,  from  which  an  appeal  may  be 
brought  in  two  years  ;  or  whether  it  is  inter- 
locutory.f  rom  which  an  appeal  must  be  brought 
within  15  days. 

The  case  of  Kane  v.  Whittick,  8  Wend.,  219, 
contains  nearly  all  the  authorities  on  this  point. 
In  that  case  Whittick  filed  a  bill  charging  that 
an  absolute  deed  executed  by  his  grandfather 
was  intended  as  a  mortgage,  and  prayed  a  dis- 
covery and  account.  Issue  being  joined,  the 
Chancellor  decreed  that  the  deed  was  intended 
as  a  mortgage,  and  directed  an  account  to  be 
taken  before  a  master.  This  decree  was  made 
in  1828.  The  parties  appeared  before  the  mas- 
542*]  ter;  *he  reported;  the  cause  was  heard 
on  the  report  in  1830,  and  a  decree  for  execu- 
tion to  collect  the  sum  reported  to  be  due.  On 
the  hearing,  the  defendants  below  (the  appel- 
lant in  this  court)  did  not  appear.  They  ap- 
pealed, and  their  appeal  was  dismissed  because 
the  final  decree  in  1829  was  taken  by  default, 
and  no  appeal  was  made  from  the  interlocutory 
decree  of  Oct.  1828,  within  15  days.  Mr.  J. 
Sutherland  and  Mr.  Senator  Beardsley,  deliv- 
ered opinions,  stating  the  principles  of  that  de- 
cision. They  both  refer  to  Harrison's  Chan- 
cery, and  adopt  the  definition  there  found  of 
a  final  and  interlocutory  decree:  "A  decree  is 
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final  when  all  the  circumstances  and  facts  ma- 
terial and  necessary  to  a  complete  explanation 
of  the  matters  in  litigation  are  brought  before 
the  court,  and  so  fully  and  clearly  ascertained 
on  both  sides  that  the  court  is  enabled,  upon  a 
full  consideration  of  the  case  made  out  and  re- 
lied upon  by  each  party,  finally  to  determine  be- 
tween them  according  to  equity  and  good  con- 
science." Sutherland  J.,  remarks  that  a  decree 
does  not  become  final  because  it  settles  one  or 
more  of  the  material  questions  involved  in  the 
case,  if  any  other  material  fact  or  question  re- 
mains undisposed  of.  Senator  Beardsley  re- 
marks of  the  case  before  him,  that  the  decree 
of  1828  was  not  a  final  decree  within  the  mean- 
ing of  the  statute;  it  could  not  be  enrolled;  it 
did  not  settle  all  the  rights  of  the  parties;  ac- 
counts were  to  be  taken  and  equities  were  re- 
served until  the  coming  in  of  the  master's  re- 
port. In  that  case  the  main  point  had  been  de- 
cided, to  wit  :  that  the  deed  absolute  on  its 
face  was  really  but  a  mortgage;  but  the  amount 
to  be  paid  by  one  to  the  other,  could  not  be 
settled  until  the  coming  in  of  the  master's  re- 
port. In  this  case  all  the  principles  have  been 
settled  between  the  parties:  that  partition  shall 
be  made,  and  the  mortgages  foreclosed  by  a 
sale  of  the  premises;  that  the  liens  upon  the 
property  shall  be  paid  by  the  master  from  the 
proceeds  of  the  sale,  and  the  balance  brought 
into  court — the  master  to  make  a  report,  upon 
which  a  subsequent  decree  was  necessary  to  be 
made.  Can  there  be  a  decree  subsequent  to  a 
final  decree?  The  term  "final"  purports  that  it  is 
the  last  decree  which  is  necessary  to  be  entered 
to  give  to  the  parties  the  full  and  entire  ben- 
efit of  the  judgment  of  the  court.  The  case  of 
Trams  v.  Waters,  12  Johns.,  *500,  and  [*543 
Jaques  v.  M.  E.  Ch.,17  Id.,  55^,  lay  down  the 
same  rule  as  to  what  decrees  are  final  and  what 
interlocutory.  But  it  seems  to  me  that  all  these 
definitions  want  one  qualification  suggested  by 
Senator  Beardsley,  to  wit:  that  a  decree  to  be 
final,  must  be  capable  of  enrollment.  The  Re- 
vised Statutes,  2  R.  S.,  605,  sec.  78,  declare  that 
"  all  appeals  from  final  decrees  of  the  Court  of 
Chancery  shall  be  made  within  the  same  time 
after  the  enrollment  of  any  such  decree  as 
herein  prescribed  for  bringing  writs  of  errors 
upon  judgments  at  law,"  etc.;  and  sec.  79:  "All 
appeals  from  any  other  order  or  decree  of  the 
Court  of  Chancery,  including  decrees  for  the 
general  costs  of  the  cause,  shall  be  made 
within  fifteen  days  after  notice  thereof  shall 
have  been  given  to  the  party  against  whom 
such  order  or  decree  shall  be  made,  or  to  his 
solicitor."  This  section  of  the  Statutes  of  1813 
which  are  thus  revised  is  in  these  words,  as  far 
as  relates  to  decrees:  "All  appeals  from  the 
said  Court  of  Chancery  except  those  from  final 
decrees,  shall  be  made  within  fifteen  days  after 
making  the  sentence,  judgment, decree  or  order 
appealed  from;  and  all  appeals  from  final  de- 
crees in  the  said  Court  of  Chancery,  shall  be 
brought  within  five  years  after  making  such 
decree,  and  not  after."  The  period  of  limita- 
tion, then,  commenced  from  the  making  the 
decree — now  from  the  enrollment.  The  term 
"  enrollment"  is  not  applicable  to  an  interlo- 
cutory decree  or  order,  nor  to  any  but  a  final 
decree.  It  seems  to  follow  that  none  are  final 
decrees  but  such  as  are  capable  of  enrollment. 
All  others  are  but  interlocutory,  although  they 
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do  decide  the  principle  in  controversy.  Pro- 
ceedings at  law  are,  perhaps,  not  entirely  anal- 
ogous, but  they  are  sufficiently  so  to  illustrate 
my  ideas.  No  writ  of  error  lies  until  final  judg- 
ment is  rendered.  A  report  of  referees  or  the  ver- 
dict of  a  jury  are  not  the  judgment  upon  which  a 
writ  of  error  lies,  and  yet  they  finally  settle  the 
rights  of  the  parties  unless  set  aside;  they  are, 
strictly  speaking,  but  interlocutory  proceed- 
ings, although  the  whole  case  has  been  con- 
sidered and  decided  upon  its  merits.  A  decision 
of  the  court,  either  actual  oT  constructive,  is 
necessary  to  render  a  judgment.  So  I  apprehend 
under  our  statute,  a  decree  to  be  final,  must  be 
capable  of  enrollment.  All  previous  decrees  are 
but  interlocutory,  although  they  discuss  and 
544*J  *decide  the  point  or  points  of  contro- 
versy— particularly  is  this  so  as  to  such  decrees 
which  refer  any  matter  to  a  master  where  facts 
must  be  ascertained  and  a  report  must  be  made 
before  the  rights  of  the  parties  are  completely 
and  finally  settled.  2  R.  S.,  181,  sees.  91-93, 
point  out  the  mode  of  enrollment  by  attaching 
all  the  papers  including  the  taxed  bill  of  costs. 
Execution  issues  upon  final  decrees  directing 
the  payment  of  any  debt  or  damages.  No  such 
process  could  issue  in  this  case,  for  the  amount 
to  be  finally  paid  was  not  settled,  nor  was  there 
any  enrollment.  2  R.  S.,  183,  sec.  104. 

According  to  the  old  definition  of  a  final  de- 
cree, the  decree  in  these  causes  was  but  inter- 
locutory, except  in  the  bill  of  review.  That 
was  dismissed  with  costs.  I  can  see  no  reason 
why  the  decree,  so  far,  might  not  be  enrolled; 
and  in  that  suit  there  was  no  reference  to  a 
master — no  fact  to  be  ascertained;  the  bill  was 
dismissed  and  costs  awarded ;  that  was  final — 
nothing  more  was  to  be  adjudicated  between 
the  parties.  With  the  exception  just  stated, 
the  decree  in  these  causes  was,  in  my  judg- 
ment, interlocutory;  and  an  appeal,  to  be  ef- 
fectual, must  have  been  brought  within  15  days 
after  notice  thereof  was  given  to  the  party  ap- 
pealing. This  brings  me  to  the  second  ques- 
tion in  the  case. 

Had  the  appellants  notice  of  the  decree  of 
Sep.  12,  1834,  more  than  15  days  before  Oct. 
25,  when  the  appeal  was  filed?  It  is  not  pre- 
tended that  any  written  notice  has  been  given 
to  the  appellants,  but  it  is  contended  that  the 
notice  mentioned  in  the  statute  means  knowl- 
edge; and  the  case  of  N.  A.  Coal  Go,  v.  Dyett, 
4  Paige,  273,  is  cited  to  sustain  that  position. 
That  was  an  appeal  from  a  Vice- Chancellor  to 
the  Chancellor.  The  phraseology  of  the  stat- 
ute under  which  that  appeal  was  made  is  some- 
what different  from  that  which  regulates  the 
present  proceeding.  The  Statute  Regulating 
Appeals  from  Vice- Chancellors  is  as  follows: 
' '  Any  party  complaining  of  any  interlocutory 
or  other  order,  previous  to  a  final  decree  made 
by  any  Vice- Chancellor,  may,  within  15  days 
after  notice  of  such  order,  appeal  therefrom  to 
the  Chancellor."  Upon  this  statute,  the  Chan- 
cellor decided  in  the  above  case,  that  where  the 
appellant  himself  draws  up  and  enters  the  or- 
545*]  der.he  has  *notice  in  fact  of  the  order, 
at  the  time  he  so  enters  the  same;  and  it  is  not 
necessary  for  the  adverse  party  to  give  him  a 
formal  notice  to  limit  his  right  of  appeal.  It 
may  fairly  be  inferred  from  the  remarks  of  the 
Chancellor,  that  had  the  order  appealed  from 
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been  entered  by  the  adverse  party,  a  formal 
written  notice  would  have  been  necessary  to 
limit  his  right  of  appeal.  It  will  be  seen,  by 
comparing  the  two  statutes,  that  there  is  a  dif- 
ference in  the  phraseology.  The  appeal  from 
the  Vice- Chancellor  must  bebronght  within  15 
days  after  notice  of  such  order.  An  appeal 
from  an  interlocutory  order  or  decree  of  the 
Chancellor  must  be  made  within  15  days  after 
notice  thereof  shall  have  been  given  to  the  par- 
ty against  whom  such  order  or  decree  shall  be 
made,  or  to  his  solicitor.  Although  it  were 
admitted  that  in  the  first  case  notice  means 
knowledge,  it  by  no  means  follows  that  the  no- 
tice in  the  second  case  means  knowledge  or  in- 
formation of  any  kind,  but  a  formal  notice.  It 
is  notice  to  be  given  to  the  party  or  his.  solicit- 
or. Notice,  to  limit  the  right  of  appeal,  must 
be  given.  This  implies  a  positive  act  of  the 
party  in  whose  favor  the  decree  is  made.  It  is 
highly  proper  that  such  should  be  the  practice. 
Notice  in  such  a  case  ought  not  to  depend 
upon  casual  information,  or  an  advertisement 
in  the  newspapers.  Such  notice  certainly  can- 
not be  considered  notice  given  by  one  party  to 
the  other.  It  is  clear  to  my  mind  that  the  Leg- 
islature intended  a  regular  formal  written  no- 
tice. Possibly  the  party  entering  the  order  or 
decree  would  be  estopped,  as  in  4  Paige,  273, 
from  alleging  that  he  had  not  notice  of  his  own 
acts;  but  that  doctrine  is  not  applicable  to  this 
case.  The  statute  does  not  require  notice  to  be 
given  to  the  prevailing  party.  I  am,  therefore, 
clearly  of  opinion  that  no  notice  was  given  to 
the  administrators,  nor  to  any  of  the  parties 
against  whom  the  decree  was  entered,  unless 
it  be  Mr.  Williams,  who  acted  as  guardian  ad 
litem  to  the  widow  and  infant  heirs  of  Seth 
Jenkins,  deceased.  It  cannot  be  denied  that 
Mr.  Williams  had  actual  knowledge,  but  if  I 
am  right  in  supposing  that  to  limit  the  right  of 
appeal,  formal  notice  must  be  given  by  the  pre- 
vailing party  to  the  party  against  whom  it  is 
entered,  then,  as  no  such  notice  has  been  given, 
even  Mr.  Williams  is  in  season  to  appeal.  Sup- 
pose in  the  Supreme  Court,  when  the  plaint- 
iff's attorney  *files  his  declaration,  the  [*546 
defendant's  attorney  is  present  in  the  clerk's 
office,  and  sees  the  rule  to  plead  entered,  he  is 
not  bound  to  take  notice  of  it  until  he  receives 
a  written  notice  from  the  plaintiff's  attorney; 
and  a  default  entered  without  notice,  but 
founded  upon  the  actual  knowledge  of  the  de- 
fendant's attorney,  would  be  set  aside  as  irreg- 
ular. The  same"  rule  applies  here,  if  I  am 
right  in  supposing  that  a  written  notice  is  re- 
quired by  the  statute  regulating  these  appeals 
from  interlocutory  orders  in  the  Court  of  Chan- 
cery. But  if  I  am  mistaken  as  to  the  guard- 
ian's right  to  appeal,  are  the  administrators  to 
be  deprived  of  their  appeal  by  joining  with  the 
guardian?  I  think  not.  Their  interests  are  not 
joint.  The  administrators  represent  the  per- 
sonality of  the  estate  of  Seth  Jenkins,  and  the 
guardian  but  the  widow's  rights  and  a  portion 
of  the  heirs,  and  their  interest  in  the  realty. 

I  am  of  opinion  that  the  motion  to  dismiss 
the  appeal  be  denied. 

Motion  to  quash  denied. 

Cited  in— 20  Wend.,  586 :  6  Paige,  132 ;  10  Paige,  375 ; 
42  Barb.,  442 ;  16  How.  Pr..  406 ;  4  Abb.  Pr.,  311 :  7 
Abb.  Pr.,  356 ;  9  Bos..  694 ;  3  Rob.,  698. 
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THE  PEOPLE  t>.  HAYNES. 

Sales—  What  Amounts  to  Delivery— False  Pre- 
tenses— Indictment  will  not  Lie  for  Representa- 
tions Made  after  Sale  is  Complete. 

Where  a  purchase  of  merchandise  Is  made,  the 
goods  selected,  put  in  a  box  and  the  name  of  the 
purchaser  and  his  place  of  residence  marked  there- 
on, and  the  box  containing  the  goods  sent  by  the 
vendor  and  put  on  board  a  steamboat  designated  by 
the  purchaser,  to  be  forwarded  to  his  residence,  the 
sale  is  complete,  and  the  goods  become  the  proper- 
ty of  the  purchaser. 

And  where,  after  such  delivery,  the  vendor,  on 
receiving  information  inducing  him  to  suspect  the 
solvency  of  the  purchaser,  expressed  an  intention 
to  reclaim  the  goods,  and  the  purchaser  thereupon 
made  representations  in  respect  to  his  ability  to  pay, 
by  means  of  which  the  vendor  abandoned  his  inten- 
tions ;  and  the  purchaser  was  then  indicted.charged 
with  the  offense  of  having  obtained  the  goods  by 
false  pretenses,  the  representations  made  by  him  be- 
ing alleged  as  false  pretenses ;  it  was  held,  that  the 
sale  being  complete  before  the  representations  were 
made,  the  defendant  could  not  be  considered  guilty 
of  the  crime  charged  against  him. 

The  above  are  the  only  points  adjudged  in  the 
decision  of  this  case ;  the  court  declining  to  pass 
upon  the  other  questions  presented  by  the  bill  of 
exceptions.  Those  questions  are :  I.  Whether,  ad- 
mitting the  representations  made  by  the  defend- 
ant to  have  been  made  previous  to  the  completion 
of  the  sale,  and  that  thereby  the  vendors  were  in- 
duced to  give  him  credit,  such  representations  can 
properly  be  considered  false  pretenses  within  the 
meaning  of  the  statute  ;  and  2.  Whether  when,as  in 
this  case,  several  pretenses  are  alleged  to  have  been 
made,  and  are  averred  to  be  false,  the  public  prose- 
cutor is  bound  to  prove  all  the  pretenses  to  be  false, 
or  whether  it  is  sufficient  to  prove  less  than  all  to  be 
false,  provided  that  enough  be  proved  to  authorize 
the  jury  to  say  that  those  proved  had  so  material  an 
effect  in  procuring  the  credit  or  inducing  the  deliv- 
ery of  the  property,  that  without  the  influence  of 
such  pretenses  upon  the  mind  of  the  party  defraud- 
ed, he  would  not  have  given  the  credit  or  parted 
with  the  property.  These  questions  being  of  an  in- 
teresting character.and  having  been  fully  discussed 
by  the  Chancellor  and  Senator  Tracy,  the  conclu- 
sions at  which  they  severally  arrived  are  here  pre- 
sented. 

Conclusions  arrived  at  by  the  CHANCELLOR  in  the 
Opinion  delivered  by  him. 

A  bill  of  exceptions  cannot  be  presented  in  a 
criminal  case,  to  review  the  charge  of  the  court  or 
the  finding  of  the  jury  upon  mere  matters  of  fact, 
where  there  has  been  no  erroneous  decision  upon 
matters  of  law. 

Whether  it  is  competent  for  a  court  to  grant  a 
new  trial  in  case  of  felony.at  the  instance  of  the  de- 
fendant, where  there  has  been  a  palpable  misdirec- 
tion of  the  court  upon  mere  matters  of  fact,  or  a 
verdict  clearly  against  the  weight  of  evidence  with- 
out such  misdirection,  where  no  erroneous  decision 
in  point  of  law  is  made,  qiuere. 

It  is  not  necessary  to  constitute  the  offense  of  ob- 
taining goods  by  false  pretenses  that  the  owner 
should  have  been  induced  to  part  with  his  property 
solely  and  entirely  by  pretenses  which  were  false. 
If  the  jury  are  satisfied  that  the  pretenses  proved  to 
have  been  false  and  fraudulent  were  a  part  of  the 
moving  causes  inducing  the  owner  to  part  with  his 
property,  and  that  the  defendant  would  not  have 
obtained  the  goods,  had  not  the  false  pretenses  been 
superadded  to  statements  which  may  have  been 
true,  or  to  other  circumstances  having  a  partial  in- 
fluence upon  the  mind  of  the  owner,  they  will  be 
justified  in  finding  the  defendant  guilty  of  the  of- 
fense charged,  within  the  letter  as  well  as  within 
the  spirit  of  the  Act. 

In  the  present  case,  although  all  the  pretenses 
stated  in  the  indictment  as  those  upon  the  strength 
of  which  the  goods  were  obtained,  are  charged  to  be 
false ;  still  if  either  of  them  was  in  fact  false,  was 
intended  to  deceive  the  owners  of  the  goods,  and  in- 
duce them  to  part  with  their  property,  and  pro- 
duced that  effect,the  indictment  was  sustained  ;  one 
false  pretense  is  sufficient  to  constitute  the  crime, 
although  other  false  pretenses  are  charged. 

To  constitute  the  offense  of  obtaining  goods  by 
false  pretenses,  it  is  not  necessary  that  any  false 
token  should  be  used,  or  that  the  false  pretenses 
should  be  such  as  that  ordinary  care  and  common 
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prudence  were  not  sufficient  to  guard  against  the 
deception. 

The  offense  consists  in  intentionally  and  fraudu- 
ently  inducing  the  owner  to  part  with  his  goods  or 
other  things  of  value,  either  by  a  willful  falsehood 
or  by  the  offender's  assuming  a  character  he  does 
not  sustain,  or  by  representing  himself  to  be  in  a 
situation  which  he  knows  he  does  not  occupy. 

As  to  the  ownership  of  the  goods  at  the  time  of 
the  making  of  the  representations,  the  Chancellor 
was  of  opinion  that  the  delivery  of  the  property  on 
board  the  steamboat,  for  the  purposes  for  which  it 
was  delivered,  devested  the  vendors  not  only  of  the 
possession,  but  of  the  title  to  the  goods.  That  they, 
however,  had  the  right  of  stoppage  in  tramitu  in 
case  of  the  insolvency  of  the  purchaser ;  but  that  to 
re-invest  themselves  with  the  right  of  property  and 
possession  of  the  goods,  they  were  bound  to  take 
corporeal  possession  of  them,  or  to  give  notice  to 
the  carrier  not  to  deliver  them  to  the  purchaser,  or 
to  do  some  other  equivalent  act.  Not  having  done 
so,  the  property  in  the  goods  was  in  the  defendant 
and,  consequently,  he  did  not  obtain  the  possession 
or  delivery  of  them  by  means  of  the  false  pretenses 
stated  in  the  indictment:  and  although  he.probably, 
by  his  false  representations  prevented  the  vendors 
from  exercising  the  right  of  stoppage  in  transitu, 
still  he  could  not  be  convicted  of  the  charge  of  ob- 
taining the  goods  by  false  pretenses— for  which  rea- 
son, and  that  alone,  he  was  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  reversed. 

Conclusions  arrived  at  by  Senator  TRACY  in  the 
Opinion  delivered  by  him. 

The  delivery  on  board  the  steamboat,  under  the 
circumstances  of  the  case,  was  an  absolute  delivery, 
and  vested  in  the  purchaser  not  only  the  possession 
but  the  title  to  the  goods :  and  even  if  the  vendors 
had  the  right  of  stoppage  in  transitu,  in  case  of  the 
insolvency  of  the  purchaser,  the  existence  of  that 
right  did  not  render  the  delivery  conditional,  nor 
could  the  exercise  of  it  devest  the  purchaser  of  his 
ownership  of  the  goods.  The  representations  relied 
on  as  false  pretenses  being  subsequent  to  such  de- 
livery, if  they  could  be  considered  as  false  pretenses, 
would  not,  therefore,  subject  the  defendant  to  the 
charge  of  obtaining  the  goods  by  false  pretenses. 

Where  there  are  several  pretenses  alleged  in  the 
indictment  to  be  false,  all  must  be  proved  to  be 
false.  The  offense  consists  of  two  distinct  elements, 
to  wit :  false  pretenses  and  obtaining  the  goods  of 
another.  All  the  pretenses  together  constitute  but 
one  portion  of  the  offense :  and  every  pretense, 
therefore,  set  forth  and  alleged  to  be  false,  is  a  sub- 
stantive part  or  constituent  element  of  the  offense, 
and  cannot  be  deemed  immaterial ;  the  petit  jury 
can  convict  only  upon  the  pretenses  found  by  the 
grand  jury,  as  it  cannot  be  known  that  they  would 
have  found  the  bill  true,  unless  it  had  been  proved 
before  them  that  all  the  pretenses  found  to  have 
been  made.had,  in  face,  been  made  and  falsely  made. 

The  words  "  other  false  pretense  "  in  the  statute, 
considered  in  connection  with  the  other  terms  used, 
and  the  circumstances  under  which  the  Statute  30 
Geo.  II.  was  passed,  upon  which  ours  is  founded, 
mean  not  a  "  bare  naked  lie,  "  unaccompanied  with 
any  artful  contrivance  fitted  to  deceive,  although 
intentionally  and  fraudulently  told,  with  the  pur- 
pose of  obtaining  the  property  of  another ;  but  they 
mean  an  "  artfully  contrived  story  "  which  would 
naturally  have  effect  upon  the  mind  of  the  person 
addressed,  equivalent  to  a  false  token  or  false  writ- 
ing—an ingenious  contrivance — an  unusual  artifice, 
against  which  common  sagacity  and  the  exercise  of 
ordinary  caution  is  not  a  sufficient  guard. 

Citations— 2  B.  S.,  736,  sec.  21 ;  2  Cai.,  168 :  Bull.  N, 
P.,  316 :  4  Pet.,  80 ;  13  How.  St.  Tr.,  277 ;  Russ.  &  R.: 
188,  390 ;  2  W.  Bl.,  790 ;  2  Camp.,  584, 639 ;  4  Barn.  &  C.. 
329;  1  Hume,  Cr.  L.,  173,  174;  Alls.  Cr.  L.,  364,  365. 
Burnet,  173;  2  East,  30,  830;  3  Camp.,  370 :  12  Johns., 
292 ;  1  City  H.  Rec.,  138 ;  2  Kent,  Com.,  492,  499 :  8  T. 
R.,  330 ;  6  Rob.  Adm..  321 ;  7  Taunt.,  169 ;  3  East,  396; 
5  East,  175 ;  4  Esp.,  82 ;  3  Bos.  &  P.,  584 ;  6  Cow.,  110, 
114  ;  2  Vern.,  203 ;  7  T.  R.,  445 ;  4  Mass.,  405 ;  8  Wend., 
247  ;  6  Wend.,  77  :  Chit.  Cr.  L.,  192 ;  Doug.,  665 ;  2 
Maule.  &  S.,  370 ;  9  Wend.,  182  ;  3  T.  R.,  102 ;  2  R.  S., 
677,  sec.  53. 

ERROR  from  the  Supreme  Court.  Charles 
Haynes  was  indicted  at  the  General  Ses- 
sions of  the  City  of  N.  Y.,  under  the  statute, 
for  obtaining  goods  by  false  pretenses  from 
Messrs.  Cochran,  *Addoms  &  Co.  a  [*547 
mercantile  firm  in  the  City  of  N.  Y. ,  Nov.  9, 
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1833.  The  representations  alleged  to  have  been 
made  by  him,  by  means  whereof  he  obtained 
the  goods,  were:  1.  That  he  had  then  no  note 
548*]  protested  for  non-payment ;  *2.  That 
he  was  then  solvent,  and  worth  from  $9,000  to 
$10,000;  3.  That  he  was  perfectly  easy  in  his 
money  concerns;  4.  That  he  had  no  indorsers; 
and  5.  That  he  had  never  indorsed  more  than 
549*]  one  note.  Each  of  these  *pretenses 
were  negatived  in  the  indictment.  On  the  trial, 
Addoms,  one  of  the  firm,  testified  that  he  had 
known  Haynes  about  18  months,  and  had  sold 
him  goods  at  three  different  times  previous  to 
Nov.  9,  1833,  upon  a  credit  of  about  4  months 
at  each  time,  the  sales  together  amounting  to 
about  $1,500  ;  that  the  last  credit,  of  about 
$800,  fell  due  about  three  weeks  before  Nov. 
9,  and  was  punctually  paid ;  and  that  the  credit 
of  Haynes  with  his  firm  was  very  good.  Nov. 
9,  Haynes  selected  the  goods  set  forth  in  the 
indictment,  which  were  packed  in  a  box,  and 
the  box  marked  on  the  outside  and  addressed 
to  "Charles  Haynes,  Boston,  "  being  the  place 
of  his  residence,  and  by  Haynes'  direction  were 
sent  to  the  steamboat  for  Providence,  and  a  re- 
ceipt therefor  taken  by  the  cartman,  who  de 
livered  the  receipt  to  Mr.  Addoms.  The  mate 
of  the  steamboat  testified  that  when  the  boat 
arrives  at  Providence  they  immediately  deliver 
the  goods  to  a  Boston  wagoner,  who  takes  them 
to  Boston  and  there  distributes  them  according 
to  the  marks  and  addresses  ;  they  do  not  re- 
quire the  receipt  or  bill  of  lading  to  be  surren 
dered  before  the  delivery  of  the  goods  ;  they 
are  delivered  without  asking  for  or  requiring 
the  receipt.  Addoms  further  testified,  that  after 
the  goods  were  sent  on  board  of  the  steamboat, 
and  on  the  same  day,  he  learnt  that  Haynes 
had  had  a  note  protested,  and  determined  to 
send  the  receipt  to  the  steamboat  and  get  the 
goods  back.  Before  doing  so,  however,  Haynes 
came  into  the  store  of  the  firm,  and  Addoms 
told  him  that  they  could  not  deliver  the  goods, 
as  they  had  heard  that  he  had  a  note  protested. 
Haynes  denied  that  a  note  of  his  had  been  pro- 
tested, and  in  answer  to  inquiries  of  Addoms, 
55O*]  *said  that  he  was  worth  from  $9,000 
to  $10,000;  that  he  was  not  embarrassed,  and 
was  able  to  pay  all  that  he  owed  ;  that  he  had 
no  indorser  and  that  he  never  had  indorsed  but 
one  note  in  his  lifetime,  and  that  was  more  than 
a  year  ago.  Addoms  then  observed,  that  if 
these  representations  were  true,  and  Haynes 
would  on  his  return  immediately  send  him  a 
statement  of  his  affairs,  he  would  deliver  the 
goods,  and  accordingly  handed  to  him  the  re- 
ceipt and  the  invoice,  and  took  his  note  at  30 
days  for  $657. 10.  Addoms  stated  that  he  would 
not  have  delivered  the  receipt,  and  would  have 
taken  the  goods  out  of  the  steamboat,  but  for 
the  representations  made  by  Haynes.  He  heard 
of  Haynes'  failure  about  Dec.  6,  and  the  goods 
remained  unpaid  for.  On  his  cross-examina- 
tion, on  being  asked  if  a  stranger  had  offered 
to  purchase  goods  after  he  had  heard  that  such 
stranger  had  had  a  note  protested,  would  he 
have  trusted  him  upon  his  making  similar  rep- 
resentations to  those  made  by  Haynes, answered 
that  he  would  not;  that  from  his  previous  deal- 
ings with  Haynes  he  thought  well  of  him,  and 
did  not  believe  him  capable  of  cheating  him  as 
he  had  done.  In  December,  Haynes,  in  answer 
to  an  observation  of  a  creditor  that  he  must 
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have  known  himself  insolvent  when  he  came 
to  N.  Y.  to  make  his  purchases,  said  that  if  he 
did  know  it,  he  was  not  bound  to  tell  it  ;  and 
admitted  that  he  had  been  insolvent  for  one  or 
two  years,  but  that  for  the  last  year  he  had 
been  growing  much  worse.  To  this  creditor 
Haynes  offered,  as  collateral  security  for  the 
debt  he  owed  to  him,  a  note  made  by  himself 
and  indorsed  by  his  brother,  which  offer  was 
accepted.  Haynes  also  told  him  that  his  brother 
had  taken  out  an  attachment  against  his  prop- 
erty, which  would  realize  him  about  $11,000, 
and  he  had  also  assigned  to  him  property  which 
would  give  him,  altogether,  about  $16,000.  To 
the  officer,  who  brought  him  from  Boston,  he 
said  he  owed  between  $70,000  and  $80,000,  and 
was  insolvent  about  two  years  before  he  bought 
the  goods  in  question;  that  his  brother  had  ac- 
cepted for  him  to  the  amount  of  $25,000,  and 
it  was  not  right  to  see  him  suffer.  To  another 
witness  he  said,  that  he  was  worse  off  than  he 
had  thought  for;  that  he  knew  he  *was  [*55 1 
behind-hand,  but  that  he  was  not  bound  to  tell 
the  truth;  if  he  had  been,  he  could  not  have 
got  the  goods.  To  another  of  his  creditors  he 
offered  a  compromise  of  30  or  25  percent.,  but 
observed  that  if  the  offer  was  accepted,  he 
would  not  be  able  to  pay  it,  and  he,  therefore, 
hoped  it  would  not  be  accepted.  The  counsel 
for  the  prisoner  insisted,  before  the  court  and 
jury,  that  there  had  been  no  artifice  or  circum- 
vention used  by  the  prisoner,  and  that  the  rep- 
resentations were  such  as  might  have  been 
guarded  against  by  the  exercise  of  ordinary 
prudence  ;  that  the  false  representations  were 
not  the  sole  inducement  to  the  credit ;  that 
credit  had  been  given  to  all  the  pretenses  men- 
tioned in  the  indictment,  all  of  which  were 
averred  to  be  false,  whereas  a  great  part  there- 
of were  true;  that  the  delivery  of  the  goods  on 
board  of  the  boat,  after  the  same  had  been 
separated,  boxed  up  and  addressed  to  the  de- 
fendant, was  a  complete  delivery,  and  that  no 
pretenses  alleged  to  be  false  were  made  after 
such  delivery  ;  and  that  even  if  the  pretenses 
had  prevented  Cochran,  Addoms  &  Co.  from 
claiming  a  redelivery  of  the  goods,  the  indict- 
ment did  not  cover  that  ground  and,  there  fore, 
could  not  be  supported:  wherefore  they  claimed 
an  acquittal,  and  asked  the  court  to  charge  the 
jury  upon  the  points  above  stated.  The  record- 
er charged  the  jury,  that  as  to  the  first  false 
pretense  charged  in  the  indictment,  there  was 
some  evidence  that  a  note  had  laid  ovgr  ;  that 
the  fifth  was  not  proved,  but  that  the  second, 
third  and  fourth  were  proved  to  be  false;  that 
the  questions  for  the  jury  to  determine  were  : 
1.  Did  the  prisoner  obtain  the  property  from 
Cochran,  Addoms  &  Co.  as  charged  in  the  in- 
dictment? 2.  Did  he  so  obtain  it  designedly 
and  with  intent  to  cheat  and  defraud  them?  3. 
Were  the  several  pretenses  laid  in  the  indict- 
ment, or  one  or  more  of  the  material  pretenses 
false?  and  4.  Did  the  prisoner  obtain  the  prop- 
erty solely  and  entirely  on  the  pretenses,  or  one 
or  more  of  them,  which  had  been  proved  false? 
As  to  the  first  of  these  questions,  he  observed 
that  the  prisoner  undoubtedly  obtained  the 
goods  as  stated,  and  that  there  could  be  no 
doubt  but  that  he  obtained  them  with  intent  to 
cheat  and  defraud  Cochran,  Addoms  &  Co.  As 
to  the  third  point,  he  said  he  had  already  ad- 
verted to  it;  and  as  to  the  fourth  point,  if  som  - 
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of  the  pretenses  charged  in  the  indictment  were 
552*]  *false,  and  the  goods  were  obtained 
solely  by  means  of  those  pretenses,  and  Messrs. 
Cochran,  Addoms  &  Co.  believed  them  to  be 
true,  the  defendant  was  within  the  statute  and 
guilty.  The  jury  found  a  verdict  of  guilty. 
The  counsel  for  the  prisoner  having  excepted 
to  the  charge  of  the  recorder,  and  to  his  decis- 
ions in  receiving  evidence  of  the  admissions 
made  by  the  prisoner  subsequent  to  Nov.  9, 
tendered  a  bill  of  exceptions,  which  was  duly 
signed,  and  a  certificate  of  the  recorder  having 
been  obtained  that  there  was  so  much  doubt 
in  the  case  as  to  render  it  expedient  to  take  the 
judgment  of  the  Supreme  Court  thereon,  the 
district  attorney,  pursuant  to  the  provisions  of 
the  Statute,  2  R.  8.,  736,  sued  out  a  certiorari, 
removing  the  indictment  and  bill  of  exceptions 
into  that  court;  which  court,  after  hearing  the 
cause  argued  and  holding  the  same  under  ad- 
visement, came  to  the  conclusion  that  the  de- 
fendant had  been  rightfully  convicted,  and  di- 
rected the  proceedings  to  be  remitted  to  the 
General  Sessions,  to  the  end  that  judgment 
might  be  rendered  against  the  defendant.  The 
sessions  accordingly  pronounced  judgment, and 
sentenced  the  defendant  to  the  State  Prison. 
The  defendant  then  sued  out  a  writ  of  error  re 
moving  the  record  into  this  court,  where  the 
cause  was  argued  by, 

Mr.  F.  B.  Cutting,  for  the  prisoner. 

Mr.  S.  Sherwood,  for  the  people. 

The  following  points  were  submitted  in  be- 
half of  the  plaintiff  in  error,  and  argued  by 
his  counsel: 

I.  Improper  testimony,  calculated  to  preju- 
dice the  plaintiff  in  error,  was  admitted  at  the 
trial. 

II.  The  charge  of  the  recorder  to  the  jury 
was  erroneous. 

1.  He  charged  the  jury  that  there  was  some 
evidence  that  a  note  of  Haynes'  had  laid  over; 
whereas,  there  was  no  evidence  whatever  of- 
fered upon  that  point. 

2.  He  erred  in  charging  the  jury  that  the 
third  and  fourth  pretenses  laid  in  the  indict- 
ment were  proved  to  be  false. 

3.  The  indictment  charges  that  Charles  Ad- 
doms was  induced  by  the  false  pretenses  there- 
553*]  in  set  forth  to  deliver  the  *goods,  etc., 
to  Haynes,  and  that  Haynes  obtained  the  goods 
by  means  of  the  said  false  pretenses,  with  in- 
tent to  cheat,  etc.     The  recorder  charged  the 
jury  thj,t  the  prisoner  had,  undoubtedly,  ob- 
tained the  goods  as  stated  in  the  indictment, 
and  that  there  could  be  no  doubt  he  so  obtained 
them,  with  intent  to  cheat,  etc.     This  part  of 
the  charge  is  erroneous. 

4.  The  recorder  erred  when  he  instructed 
the  jury  that  if  some  of  the  pretenses  charged 
in  the  indictment  were  false,  and  the  goods 
were  obtained  solely  by  those  pretenses,  Coch- 
ran, Addoms  &  Co.,  believing  them  to  be  true, 
the    defendant  was  within  the    statute  and 
guilty. 

5.  The  recorder  ought  to  have  charged  the 
jury  that  there  had  been  no  artifice  or  circum- 
vention  used,   against  which    ordinary   pru- 
dence might  not  have  guarded,  and  that,  there- 
fore, the  defendant  ought  to  be  acquitted.  At 
all  events,  this  point  ought  to  have  been  dis- 
tinctly submitted. 

6.  The  recorder  ought  to  have  instructed  the 
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jury,  that  under  the  testimony,  the  goods  were 
not  purchased  or  obtained  by  means  of  any 
false  pretenses,  and  that  there  was  no  evidence 
to  support  the  indictment. 

7.  He  ought  to  have  charged  the  jury,  that 
the  delivery  of  the  goods  on  board  the  steam- 
boat was,  in  judgment  of  law,  a  complete  de- 
livery, and  that  if  it  took  place  before  the  pre- 
tenses laid  in  the  indictment  were  made,  that 
the  prisoner  ought  to  be  acquitted. 

8.  He  ought  further  to  have  instructed  them 
that  if  the  pretenses  did,  in  fact,  prevent  Coch- 
ran, Addoms  &  Co.  from  claiming  a  redelivery 
of  the  goods,  yet,  under  the  indictment,  the 
defendant  could  not  be  convicted. 

III.  The  pretenses  proved  to  have  been  false 
are  not  sufficient  to  support  the  indictment. 

IV.  The  recorder  ought  to  have  charged  the 
jury  upon  the  law,  as  prayed  for  by  the  pris- 
oner's counsel. 

V.  The  jury  erred  in  point  of  law,  and  be- 
ing judges  of  the  law,  their  errors  may  be  cor- 
rected upon  a  bill  of  exceptions. 

*After  advisement,   the  following   [*554 
opinions  were  delivered: 

By  the  Chancellor.  We  are  called  upon 
in  this  case  to  review  a  decision  of  the  Su- 
preme Court,  upon  a  bill  of  exceptions  taken 
on  the  trial  of  the  plaintiff  in  error,  upon  an 
indictment  for  obtaining  goods  by  false  pre- 
tenses. No  bill  of  exceptions  can  be  taken  in 
a  criminal  case,  to  authorize  a  superior  court 
to  correct  an  erroneous  opinion  of  the  court 
below,  or  the  decision  of  a  jury,  upon  matters 
of  fact  merely.  The  recent  provision  of  the 
Revised  Statutes  only  authorizes  the  defendant 
on  the  trial  of  an  indictment,  to  except  to  de- 
cisions of  the  court  in  the  same  cases,  and  in 
the  manner  provided  by  law  in  civil  cases,  2 
R.  S.,  736,  sec.  21;  and  it  is  well  settled,  in 
civil  cases,  that  the  charge  of  the  court  or  the 
decision  of  the  jury  upon  matters  of  fact,  can- 
not be  reviewed  on  a  bill  of  exceptions,  where 
there  has  been  no  erroneous  decision  of  the 
court  upon  matters  of  law.  The  remedy  of  the 
party  who  is  injured  by  a  misdirection  of  the 
court,  or  an  erroneous  verdict  of  a  jury,  upon 
mere  questions  of  fact,  is  by  an  application  for 
a  new  trial,  and  not  by  writ  of  error.  Graham 
v.  Cammann,  2  Cai.,  168;  Bull.  N.  P.,  316. 
Mr.  J.  Story,  in  delivering  the  opinion  of  the 
Supreme  Court  of  the  U.  S.,  in  the  case  of  Car- 
ver v.  Jackson,  4  Pet.,  80,  says,  the  court  to 
which  a  writ  of  error  is  brought  has  nothing 
to  do  with  the  charge  of  the  court  below  upon 
mere  matters  of  fact,  or  with  its  comments 
upon  the  weight  of  evidence.  Such  observa- 
tions are  understood  to  be  addressed  to  the 
jury,  as  the  ultimate  judges  of  matters  of  fact, 
merely  for  their  consideration;  and  are  en- 
titled to  no  more  weight  or  importance  than 
the  jurors,  in  the  exercise  of  their  own  judg- 
ments, choose  to  give  them.  But  if  the  court, 
in  summing  up  the  evidence  to  the  jury,  should 
misstate  the  law,  it  would  furnish  a  proper 
ground  for  an  exception  to  the  charge  of  the 
court.  Even  in  that  case,  however,  the  excep- 
tion should  be  strictly  confined  to  such  mis- 
take in  the  law  which  was  applicable  to  the 
case.  Whether  it  is  competent  for  the  court, 
before  which  an  indictment  for  felony  is  tried, 
to  grant  a  new  trial  at  the  instance  of  the  de- 
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fendant,  where  there  has  been  a  palpable  mis- 
direction of  the  court  upon  mere  matters  of 
555*]  fact,  *or  a  verdict  clearly  against  the 
weight  of  evidence  without  any  such  misdirec- 
tion, when  no  erroneous  decision  in  point  of 
law  has  been  made,  is  a  question  which  this 
court  is  not  now  called  upon  to  decide.  If  the 
court  before  which  the  trial  is  had  cannot 
grant  a  new  trial  in  such  a  case,  the  remedy,  if 
any,  is  with  the  Legislature;  as  it  is  a  settled 
principle  of  law  that  no  writ  of  error  lies  to  an 
inferior  court,  to  review  its  decision  upon  mat- 
ters of  fact.  So  much  of  the  charge  of  the  re- 
corder, in  the  present  case,  as  related  to  the 
sufficiency  of  the  evidence  to  establish  the 
falsity  of  the  pretenses  charged  in  the  indict- 
ment, must,  therefore,  be  laid  put  of  view  by 
this  court  in  its  decision,  as  being  merely  the 
expression  of  an  opinion  upon  questions  of  fact 
which  were  submitted  to  the  jury  for  their  con- 
sideration, and  not  an  erroneous  decision  of 
the  court,  upon  a  question  of  law,  for  which  a 
bill  of  exceptions  would  lie. 

It  is  insisted,  however,  by  the  counsel  for 
the  plaintiff  in  error,  that  the  charge  was  er- 
roneous in  point  of  law,  because  the  jury  were 
instructed  that  it  was  not  necessary  for  the 
public  prosecutor  to  establish  the  falsity  of  all 
the  pretenses  charged  in  the  indictment  as 
false;  but  that  it  was  sufficient  to  authorize  a 
conviction,  if  the  jury  were  satisfied  that  some 
of  the  pretenses  were  false,  and  that  the  ac- 
cused obtained  the  goods  solely  and  entirely 
on  these  pretenses,  which  were  proved  to  be 
false,  with  an  intent  to  cheat  and  defraud  the 
persons  from  whom  the  goods  were  thus  ob- 
tained. On  this  point  I  agree  with  Mr.  J.  Nel- 
son, who  delivered  the  opinion  of  the  Supreme 
Court,  that  the  charge  in  this  respect  was  more 
favorable  to  the  accused  than  a  correct  con- 
struction of  the  statute  would  warrant.  It  is 
not  necessary,  to  constitute  the  offense  of  ob- 
taining goods  by  false  pretenses,  that  the  own- 
er should  have  been  induced  to  part  with  his 
property  solely  and  entirely  by  pretenses  which 
were  false;  but  if  the  jury  are  satisfied  that 
the  pretenses  proved  to  have  been  false  and 
fraudulent  were  a  part  of  the  moving  causes 
which  induced  the  owner  to  part  with  his 
property,  and  that  the  defendant  would  not 
have  obtained  the  goods,  if  the  false  pretenses 
had  not  been  superadded  to  statements  which 
may  have  been  true,  or  to  other  circumstances 
556*]  having  a  partial  influence  upon  *the 
mind  of  the  owner,  they  will  be  justified  in 
finding  the  defendant  guilty  of  the  offense 
charged,  within  the  letter  as  well  as  within  the 
spirit  of  the  statute  on  this  subject.  I  am  ac- 
cordingly of  opinion  that,  in  the  case  now  un- 
der consideration,  although  all  the  pretenses 
stated  in  the  indictment,  as  those  upon  the 
strength  of  which  the  goods  were  obtained, 
were  charged  to  be  false,  if  either  of  them  was, 
in  fact,  false  and  was  intended  to  deceive  the 
owners  of  the  goods,  and  thus  to  induce  them 
to  part  with  their  property,  and  actually  pro- 
duced that  effect,  the  indictment  was  sustained. 
One  false  pretense  was  sufficient  to  constitute 
the  crime,  although  other  false  pretenses  were 
also  charged  in  the  indictment.  As  a  general 
rule,  if  an  averment  in  an  indictment  is  divisi- 
ble in  its  nature,  and  any  one  part  thereof  is 
sufficient  of  itself  to  constitute  the  crime,  the 
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other  parts  of  the  averment  need  not  be  proved, 
unless  they  are  descriptive  and  material  to  the 
identity  01  that  which  is  essential  to  the  charge 
contained  in  the  indictment.  Thus,  in  an  indict- 
ment for  treason,  where  several  overt  acts  of  the 
same  treason  are  charged  in  one  count  of  the 
indictment,  it  is  sufficient  to  sustain  the  count, 
if  any  one  of  them  is  proved.  Lowick's  case, 
13  How.  St.  Tr.,  277.  So  in  an  indictment 
upon  the  statute,  making  it  a  capital  felony  for 
clerks,  carriers,  and  others  employed  in  the 
care  or  transportation  of  the  mail,  to  steal  or 
take  out  of  a  letter  any  bank  post-bill,  note, 
bill  of  exchange,  etc.,  it  was  held  sufficient  to- 
prove  that  the  defendant  was  employed  in  one 
capacity,  in  the  care  of  the  mail,  although  the 
indictment  charges  that  he  was  employed  in 
two;  and  where  the  indictment  charged  that 
the  letter  which  was  purloined  contained  a 
bank  post-bill  and  a  bill  of  exchange,  it  was 
held  sufficient  if  the  proof  showed  it  contained 
either.  Rex  v.  Ellins,  Russ.  &  R.,  C.  C.,  188; 
see,  also,  Rex  v.  Shaw,  2W.  Bl.,  790.  In  the 
case  of  King  v.  Hunt,  2  Camp.,  584,  which  waa 
an  indictment  for  composing  and  publishing  a 
libel.  Ld.  Ellenborough  held  it  sufficient  to 
prove  the  publication,  although  no  evidence 
was  adduced  to  show  the  composing  of  the  li- 
bel by  the  defendant;  that  if  an  indictment 
charged  that  the  defendant  did  and  caused  to 
be  done  a  particular  act,  it  was  enough  to 
prove  either.  He  also  says:  "  This  distinction 
*runs  through  the  whole  criminal  law,  [*557 
and  it  is  invariably  enough  to  prove  so  much  of 
the  indictment  as  shows  that  the  defendant  ha& 
committed  a  substantive  crime  therein  speci- 
fied." See,  also,  King  v.  Uollingberry,  4  Barn. 
&  C.,  329,  and  Hill's  case,  Russ.  &  R.,  390. 

Neither  is  it  necessary,  to  constitute  the 
statutory  offense  of  which  the  plaintiff  in  er- 
ror was  convicted,  that  any  false  token  should 
be  used,  or  that  the  false  pretenses  should  be 
such  that  ordinary  care  and  common  prudence 
were  not  sufficient  to  guard  against  the  decep- 
tion. Such  was.  undoubtedly,  the  rule  in  rela- 
tion to  cheats  which  were  punishable  by  indict- 
ment by  the  common  law  in  England.  On  this 
subject  our  English  ancestors  originally  adopt- 
ed a  laxer  rule^of  morality  than  their  Scottish 
neighbors,  who  very  properly  held  the  crime 
of  swindling,  or  obtaining  goods  by  willful 
lying  or  other  false  pretenses,  as  on  a  par  in 
point  of  moral  turpitude  with  stealing;  and  it 
was  punished  accordingly  under  the  common 
law  of  Scotland.  Thus  in  Hall's  case,  1  Hume's 
Cr.  L.,  173,  the  prisoner  was  convicted,  and 
transported  for  7  years,  for  the  crime  of  false- 
ly assuming  the  character  of  a  merchant,  by 
hiring  a  shop  and  filling  it  with  fictitious  bales; 
by  which  pretenses  he  induced  several  persons 
to  furnish  him  with  goods  on  a  credit,  when  he 
bad,  in  fact,  no  intention  of  carrying  on  busi- 
ness as  a  trader.  In  Scott's  case,  1  Alison's  Cr. 
L. ,  365,  the  swindling  for  which  the  prisoner 
was  convicted,  and  sentenced  to  18  months' 
imprisonment,  was  the  obtaining  of  hay  from 
a  farmer,  upon  the  false  and  fraudulent  pre- 
tense that  he  was  the  contractor's  clerk,  taking 
up  forage  for  the  use  of  the  cavalry.  Joanna, 
Rickerby  was  also  convicted  of  swindling  in 
obtaining  wearing  apparel,  by  assuming  a  false 
name  and  falsely  pretending  that  she  had  lost 
her  clothes  by  shipwreck.  In  Reid's  case, 
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Burnet,  173,  the  fraud  consisted  in  falsely  as- 
suming the  character  of  an  excise  officer,  and 
thus  obtaining  money  under  the  pretense  of 
compounding  for  the  forfeiture  on  goods  that 
had  been  smuggled.  In  Harvey's  case,  1  Alison, 
364,  the  prisoner  was  convicted,  and  trans- 
ported for  7  years,  for  obtaining  goods  deposit- 
ed with  another  by  the  owner  for  safe  keeping, 
under  the  false  pretense  that  he  was  employed 
by  such  owner  to  receiver  the  goods  so  depos- 
558*]  ited  ;  and  *in  Kirby's  case,  1  Hume, 
174,  the  prisoner  was  sentenced  to  be  trans- 
ported for  5  years,  for  obtaining  a  sum  of  mon- 
ey from  a  banker  in  Leith,  under  the  false  pre- 
tense that  he  had  money  in  the  hands  of  his 
banker  in  London,  and  accordingly  drawing  a 
draft  on  a  banker  there  with  whom  he  had  no 
account,  and  when  he  had  no  reason  to  sup- 
pose the  draft  would  be  paid. 

It  was  found  in  England,  as  early  as  the 
reign  of  Geo.  II.,  that  the  rule  of  the  English 
common  law  was  not  sufficiently  rigid  to  pro- 
tect the  honest  and  unsuspicious — that  class 
who  stand  most  in  need  of  protection — against 
the  falsehoods  and  impositions  of  swindlers; 
and  a  statute  was  thereupon  passed  to  remedy 
the  defect  of  the  common  law,  which  is  the 
origin  of  our  own  statutory  provisions,  and  of 
the  subsequent  English  Statutes  on  this  sub 
ject.  These  statutes  have  adopted  the  prin- 
ciples of  the  Scottish  common  law,  and  the  de- 
cisions under  them,  both  in  this  State  and  in 
England,  have  been  substantially  the  same  as 
in  the  cases  above  referred  to  from  Hume, 
Burnet  and  Alison,  who  are  the  principal 
writers  upon  the  criminal  law  of  Scotland. 
Under  these  statutes,  as  in  the  law  of  Scotland, 
the  offense  consists  in  intentionally  and  fraud- 
ulently inducing  the  owner  to  part  with  his 
goods,  or  other  things  of  value,  either  by  a 
willful  falsehood  or  by  the  offender's  assum- 
ing a  character  he  does  not  sustain,  or  by  rep- 
resenting himself  to  be  in  a  situation  which  he 
knows  he  is  not  in.  Thus  in  Aivey's  case,  un- 
der the  English  Statute,  the  prisoner  was  con- 
victed, and  transported  for  7  years,  for  obtain- 
ing pay  for  the  carriage  of  goods,  upon  the 
false  pretense  that  he  had  delivered  the  goods 
and  taken  the  receipt  for  the  same,  which  he 
had  lost  or  mislaid,  2  East,  30.  So  in  WiicJiell's 
case,  2  East,  P.  C. ,  880,  the  obtaining  of  money 
upon  a  false  account  of  the  number  of  work- 
men employed  in  the  business  of  a  manufact- 
uring establishment,  by  which  the  prisoner, 
who  was  intrusted  to  pay  them,  obtained  a 
larger  sum  than  was  due  to  them  for  their 
wages,  was  held  to  be  within  the  statute.  In 
Rex  v.  Jackson,  3  Camp.,  370,  upon  an  indict- 
ment for  obtaining  goods  under  the  false  pre- 
tense of  immediate  payment,  by  giving  inpay- 
ment a  check  on  a  banker  with  whom  the  pris- 
559*]  oner  had  no  funds,  and  with  whom  *he 
kept  no  account,  Bailey,  /.,  said  the  same  point 
had  recently  been  before  the  twelve  judges, 
and  they  were  all  of  opinion  that  it  was  an  of- 
fense indictable  under  the  statute,  to  obtain 
goods  by  giving  a  check  upon  a  banker  with 
whom  the  party  kept  no  cash,  and  which  he 
knew  would  not  be  paid.  In  this  State  also,  so 
far  as  questions  have  been  brought  before  the 
higher  tribunals,  the  statute  hasreceiveda  sim- 
ilar construction  ;  and  the  decisions  in  the 
Courts  of  Oyer  and  Terminer,  so  far  as  they 
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have  come  under  my  notice,  especially  since 
the  decision  of  the  case  of  People  v.  Johnson, 
in  1815,  12  Johns.,  292,  have  been  in  conform- 
ity with  the  principles  adopted  by  the  English 
judges,  in  giving  effect  to  their  statutory  pro- 
visions on  this  subject.  Lynch's  case,  cited  by 
the  counsel  for  the  plaintiff  in  error,  from  the 
City  Hall  Recorder,  1  City  Hall  Rec.,  138.  was 
incorrectly  decided,  as  the  offense  in  that  case 
was  clearly  within  the  statute.  The  fact  that 
checks  are  frequently  drawn  by  men  of  busi- 
ness, before  they  have  funds  actually  in  bank 
to  meet  them,  could  not  alter  the  law  of  the 
case  ;  as  it  must  always  be  a  question  for  the 
consideration  of  the  jury,  whether  the  prisoner 
intended  to  commit  a  fraud  by  imposing  a 
check  upon  another  which  he  knew  would  not 
be  paid  when  presented. 

I  am  aware,  from  numerous  cases  which 
have  came  under  my  observation,  judicially 
and  otherwise,  that  the  rule  of  morality  es- 
tablished by  the  decisions  under  these  statutes, 
and  by  the  common  law  of  Scotland,  has  been 
deemed  too  strict  for  those  who,  in  1825  and 
subsequently,  have  been  engaged  in  defraud- 
ing widows  and  orphans,  and  the  honest  and 
unsuspecting  part  of  community,  by  inducing 
them  to  invest  their  little  all,  which,  in  many 
instances,  was  their  only  dependance  for  the 
wants  and  infirmities  of  age,  in  the  purchase 
of  certain  stocks  of  incorporated  companies, 
which  the  vendors  fraudulently  represented  as 
sound  and  productive,  although  they  at  the 
time  knew  the  institutions  to  be  insolvent,  and 
their  stock  perfectly  worthless.  But  I  am  yet 
to  learn  that  the  law  which  punishes  a  man  for 
obtaining  the  property  of  his  unsuspecting 
neighbor  by  means  of  any  willful  misrepresen- 
tation, or  deliberate  falsehood,  with  intent  to 
defraud  him  of  the  same,  is  establishing  a  rule 
of  morality  which  will  be  deemed  *too  [*5BO 
rigid  for  the  respectable  merchants  and  other 
fair  business  men  of  the  City  of  N.  Y.,  or  of 
any  other  part  of  the  State.  Neither  do  I  be- 
lieve that  any  honest  man  will  be  in  danger  of 
becoming  a  tenant  of  the  State  Prison,  if  the 
statute  against  obtaining  money,  or  other  things 
of  value,  by  false  and  fraudulent  pretenses,  is 
carried  into  full  effect,  according  to  the  prin- 
ciples of  the  decisions  to  which  I  have  referred. 
But  it  may,  indeed,  limit  and  restrain  the 
fraudulent  speculations  and  acts  of  some,  whose 
principles  of  moral  honesty  are  regulated  sole- 
ly by  the  denunciations  of  the  penal  code.  The 
law  upon  this  point,  as  laid  down  by  the  Su- 
preme Court  in  this  and  numerous  other  cases, 
is,  unquestionably,  the  settled  law  of  the  land, 
in  conformity  with  both  the  spirit  and  the  in- 
tent of  a  positive  legislative  enactment.  But  if 
those  members  of  this  court  who  are  Senators, 
believe  that  either  the  morals  or  the  welfare  of 
the  community  will  be  promoted  by  repealing 
this  statutory  provision  for  punishing  the  crime 
of  swindling,  which  in  point  of  moral  turpitude 
is  frequently  more  aggravated  than  some  cases 
of  simple  stealing,  it  will  be  their  duty,  in  their 
legislative  capacities,  to  vote  for  a  repeal  of  the 
law;  leaving  the  honest  and  unsuspecting  to 
protect  themselves  as  they  may  against  the  arts 
and  deceptions  of  those  who  intentionally  de- 
fraud them  of  their  property,  by  willful  and 
corrupt  lying,  and  other  false  pretenses,  calcu- 
lated to  deceive  that  class  of  citizens  which  is 
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most  in  need  of  the  protection  of  the  law.  In 
this  place,  as  members  of  the  court  of  dernier 
resort,  it  is  our  duty  to  declare  the  law  as  it 
now  exists;  so  that  the  declared  will  of  the  Leg- 
islature may  be  carried  into  full  effect.  In  the 
case  now  under  consideration,  I  have  no  doubt 
that  the  prisoner  was  properly  convicted  of  the 
offense  charged  in  this  indictment,  if  the  goods 
were  obtained  upon  the  representations  which 
were  proved  to  be  false.  It  is  evident,  from 
the  testimony,  that  at  the  time  the  representa- 
tions were  made,  he  was  hopelessly  insolvent 
to  the  amount  of  $70,000;  that  he  knew  his 
situation,  and  for  the  purpose  of  inducing  the 
owners  of  the  goods  to  let  him  have  them  on  a 
credit,  he  represented  himself  as  in  easy  and 
unembarrassed  circumstances  as  to  his  money 
matters,  able  to  pay  all  he  owed  ;  and  that  he 
561*]  was  worth  *from  $9,000  to  $10,000 
over  and  above  all  his  debts.  It  only  remains, 
therefore,  to  consider  the  question  whether  the 
delivery  of  the  goods  was  obtained  by  means 
of  these  false  and  fraudulent  pretenses,  or 
whether,  in  legal  contemplation,  the  goods  had 
been  delivered  before  that  time,  although  the 
prisoner  was  not  then  aware  of  the  fact. 

It  appears  from  the  testimony  that  the  plaint- 
iff in  error  had  been  in  the  habit  of  dealing 
with  Cochran,  Addoms  &  Co.  previous  to  the 
time  when  these  goods  were  obtained,  and 
upon  credits  of  about  4  months;  that  when  he 
applied  for  these  goods,  they  entertained  no 
suspicion  as  to  his  credit;  that  the  goods  were 
selected,  packed  up  in  a  box  marked  Charles 
Haynes,  Boston,  which  was  the  place  of  his 
residence,  and  sent  on  board  of  the  Providence 
steamboat,  according  to  his  direction,  to  be 
transported  at  his  expense  to  the  latter  place, 
and  taken  from  thence  to  his  place  of  resi- 
dence; and  that  a  receipt  was  taken  therefor 
from  the  master  of  the  steamboat,  stating  that 
the  box  of  goods  was  to  be  transported  to 
Providence  and  delivered  to  the  Boston  wagon- 
er, who  receives  goods  at  Providence  and  de- 
livers them  at  Boston  according  to  the  marks 
and  addresses  on  the  packages;  and  one  of  the 
prosecutors,  who  was  a  witness,  testified  that 
after  the  box  was  delivered  on  board  the 
steamboat,  as  directed  by  Haynes,  he  consid- 
ered it  as  being  at  the  risk  of  the  latter  if  it 
was  lost  or  stolen.  After  the  box  had  been 
thus  delivered  on  board  the  boat,  but  before 
Haynes  was  aware  of  that  fact,  the  witness 
heard  a  report  respecting  the  latter,  which  in 
duced  him  to  suspect  his  credit;  and  upon 
Haynes  coming  to  the  store,  the  witness,  with- 
out informing  him  that  the  goods  had  already 
been  sent  to  the  steamboat,  told  him  they  could 
not  deliver  the  goods  in  consequence  of  hav- 
ing heard  that  he  had  a  note  protested.  Upon 
which  occasion  the  false  representations  as  to 
his  situation  and  credit  were  made;  and  the 
witness  being  satisfied  therewith,  handed  to 
him  the  receipt  and  the  invoice  of  the  goods, 
and  took  his  note  for  the  same  at  30  days.  The 
counsel  for  the  prisoner  insisted,  and  asked  the 
court  so  to  instruct  the  jury,  that  the  delivery 
of  the  goods  on  board  of  the  boat  was  a  com- 
562*]  plete  delivery,  and  that  as  the  *pre- 
tenses  were  made  after  such  delivery,  although 
they  might  have  prevented  Cochran,  Addoms 
&  Co.  from  obtaining  a  redelivery  of  the  same, 
that  was  not  sufficient  to  sustain  the  charge  as 
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aid  in  the  indictment.  The  court,  however, 
charged  the  jury  that  the  prisoner  had,  un- 
doubtedly, obtained  the  goods  from  the  prose- 
cutors, as  charged  in  the  indictment;  to  which 
charge  an  exception  was  taken.  If  the  de- 
cision of  the  court  was  wrong  upon  this  ques- 
tion of  law  which  arose  in  the  case,  the  judg- 
ment of  the  court  below  should  be  reversed, 
on  the  ground  that  the  plaintiff  in  error  did 
not  obtain  the  delivery  of  the  goods  by  reason 
of  his  false  pretenses,  although  he  intended  to 
do  so  at  the  time  the  false  representations  were 
made. 

The  Supreme  Court  considered  the  delivery 
of  the  goods  as  incomplete  and  conditional, 
because  the  invoice  had  not  been  delivered, 
nor  the  security  for  the  purchase  money  given, 
and  because  the  receipt  of  the  master  of  the 
boat  was  still  in  the  hands  of  the  vendors.  I 
do  not  understand  from  the  testimony,  how- 
ever, that  there  was  any  agreement  or  under- 
standing between  the  parties,  either  express  or 
implied,  that  the  goods  should  be  retained  un- 
til the  invoice  should  be  delivered  and  a  note 
given  for  the  purchase  money;  and  the  receipt 
of  the  master  of  the  boat  was  merely  taken  by 
the  vendors  as  a  voucher,  to  show  that  they 
had  sent  the  goods  on  by  the  boat  as  directed. 
From  the  testimony,  it  also  appears  that  the 
possession  of  the  receipt  was  not  necessary  to 
enable  the  purchaser  to  obtain  the  goods  upon 
their  arrival  at  the  place  of  destination.  Even 
where  goods  are  sold  upon  the  understanding 
that  they  are  to  be  paid  for  on  delivery,  if  the 
goods  are  delivered  without  insisting  upon 
payment  at  the  time  of  delivery,  the  title  passes 
absolutely  to  the  purchaser,  unless  there  is  a 
special  agreement  or  a  usage  of  trade  showing 
the  delivery  to  be  conditional.  Delivery  of 
goods  also  to  a  servant  or  agent  of  the  pur- 
chaser, or  to  a  carrier  or  master  of  a  vessel, 
when  they  are  to  be  transported  by  a  carrier  or 
by  water,  is  equivalent  to  a  delivery  to  the  pur- 
chaser; and  the  property,  with  the  correspon- 
dent risk,  immediately  vests  in  the  purchaser, 
subject  to  the  vendor's  right  of  stoppage  in 
transitu,  if  the  purchaser  becomes  insolvent 
before  the  goods  arrive  at  their  place  of  desti- 
nation; *and  particularly  when  the  [*563 
carrier  is  specially  named  by  the  vendee.  2 
Kent,  Com.,  499;  Dawes  v.  Peck,  8  T.  R.,  330. 
In  the  present  case,  therefore,  I  think  we  are 
bound  to  consider  the  delivery  of  the  box  on 
board  of  the  boat,  to  be  sent  on  to  the  vendee's 
residence  at  Boston,  and  delivered  there  ac- 
cording to  the  directions  on  the  box  itself,  as 
a  valid  delivery  of  the  goods,  so  as  to  devest 
the  vendors  of  the  possession  as  well  as  of  the 
title;  leaving  them  the  mere  right  of  stoppage 
in  transitu,  in  case  of  the  purchaser's  insolv- 
ency. 

The  right  of  the  vendor  to  reclaim  his  goods, 
as  a  security  for  the  unpaid  purchase  money, 
while  in  the  hands  of  the  middle-man ;  was  orig- 
inally derived  from  the  Court  of  Chancery.  It 
is  a  mere  equitable  authority  to  reposses  him- 
self of  the  goods,  upon  the  insolvency  of  the 
vendee;  and  it  cannot  be  exercised  at  the  mere 
caprice  of  the  vendor,  when  no  such  insolvency 
exists.  Per  Lord  Stowell,  in  the  case  of  The 
Constantia,  6  Rob.  Adm..  321.  To  invest  the 
vendor  with  the  right  of  property  and  posses- 
sion of  the  goods,  after  they  have  been  abso- 

715 


563 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1835 


lutely  delivered  to  the  carrier  or  middle-man, 
there  must  be  an  actual  stoppage  by  a  positive 
exertion  of  the  right,  by  the  vendor  or  his 
agent,  either  by  taking  corporeal  possession  of 
the  goods,  or  by  a  notice  to  the  carrier  not  to 
deliver  them  to  the  vendee,  or  by  some  equiva- 
lent act;  and  until  such  right  is  actually  exer- 
cised, the  right  of  property  and  possession  re- 
mains in  the  vendee,  who  may  maintain  an 
action  of  trover  against  any  one  withholding 
the  goods  from  him.  But  the  actual  exercise 
of  the  right  revests  the  title  to  the  property  in 
the  vendor,  and  enables  him  thereafter  to 
maintain  trover  against  anyone  who  subse- 
quently to  the  exercise  of  this  right,  obtains 
possession  of  the  goods  and  refuses  to  deliver 
them  to  him.  Litt  v.  Cowky,  7  Taunt.,  169.  In 
the  present  case  the  right  of  possession  and  of 
property  was  actually  vested  in  Haynes,  by 
the  delivery  on  board  the  steamboat  at  the 
time  the  false  and  fraudulent  pretenses  were 
put  forth  by  him ;  and  the  vendors  had  not,  in 
fact, re-invested  themselves  with  the  title  to  the 
property  by  stopping  it  in  transilu.  He  did 
not,  therefore,  in  legal  contemplation,  obtain 
the  possession  or  delivery  of  the  property  by 
564*]  means  of  the  *false  pretenses  stated  in 
the  indictment;  although  he  intended  to  do  so, 
not  being  aware  of  the  fact  of  the  delivery  of 
the  goods  on  board  the  steamboat,  at  the  time 
the  false  representations  as  to  his  situation  and 
solvency  were  made.  Although  in  point  of 
moral  turpitude  there  is  no  essential  difference 
between  obtaining  the  possession  of  the  goods 
by  willful  and  deliberate  falsehood  in  the  first 
instance,  and  preventing  the  vendor  from  ex- 
ercising a  legal  and  equitable  right  by  similar 
fraudulent  and  corrupt  means,  it  would,  I 
think,  be  going  too  far,  in  a  prosecution  for 
felony,  to  say  the  two  cases  are  the  same,  and 
that  the  accused  may  be  convicted  of  the  latter 
offense,  under  an  indictment  charging  him 
with  obtaining  the  delivery  of  the  goods  by 
means  of  these  false  pretenses. 

I,  therefore,  for  this  reason  only,  think  the 
judgment  of  the  court  below  was  erroneous, 
and  that  it  should  be  reversed. 

By  Senator  Tracy.  I  think  some  of  the 
exceptions  to  the  charge  of  the  recorder  were 
well  taken,  and  that  the  Supreme  Court  has 
erred  in  deciding  otherwise. 

The  indictment  was  under  the  statute  against 
obtaining  property  by  false  pretenses  with  in- 
tent to  defraud.  The  proof  on  the  trial  went 
entirely  to  show  that  the  goods  were  obtained 
on  a  previously  established  credit,  without  any 
pretense  or  representation  whatever  and,  at 
most,  that  after  being  so  obtained  the  defend- 
ant succeeded  in  retaining  the  possession  of 
them  by  means  of  false  pretenses.  If  this  be 
the  true  character  of  the  transaction,  the  de- 
fendant was  convicted  of  an  offense  not  pro- 
hibited by  law,  and  for  which  he  certainly  was 
not  indicted.  Whether  it  be  so  or  not,  depends 
on  the  fact  of  the  delivery  of  the  goods.  Ad- 
doms,  the  principal  witness  for  the  prosecu- 
tion, testifies  that  Haynes  had  a  very  good 
credit  with  the  house  of  which  the  witness  was 
a  partner,  that  he  (Haynes)  selected  the  goods 
himself,  that  they  were  put  aside  from  the  rest 
of  the  goods,  packed  up  in  a  box,  which  was 
marked  on  the  outside  and  addressed  to  Charles 
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Haynes,  Boston,  being  the  place  of  his  resi- 
dence; that  the  goods  were  afterwards  sent  to 
the  Providence  steamboat,  according  to  Haynes' 
directions,  and  a  receipt  taken  by  the  cartman . 
*I  can  have  no  doubt  that  these  facts  [*565- 
constituted  an  absolute  delivery  and,  indeed.it 
is  admitted  on  all  sides  that  it  was  such  a  de- 
livery as  put  the  property  wholly  at  the  risk  of 
the  vendee,  and  it  might  be  added,  such  a  de- 
livery as  would  enable  him  to  maintain  trover 
or  any  other  action  for  their  loss  or  injury. 
But  it  is  said  that  while  the  goods  were  in  this 
situation,  and  before  they  had  reached  their 
final  destination  at  Boston,  the  vendors  had  a 
right  to  resume  the  actual  possession  of  them. 
This  I  very  much  doubt,  for  the  fact  that 
Haynes  was  on  the  spot,  personally  to  select 
the  goods,  and  to  have  them  laid  aside,  boxed 
and  directed,  seems  to  me  to  be  a  perfect  de- 
livery, such  as  to  deprive  the  vendee  of  any 
specific  lien  on  them.  I  take  the  rule  to  be, 
that  though  goods  are  sold  upon  credit,  yet  if 
they  are  actually  delivered  to  the  purchaser 
without  any  arrangement  as  to  the  security  for 
the  payment  of  them,  the  vendor's  lien  upon 
them  is  gone.  3  East,  396;  5  Id.,  175;  4  Esp., 
82.  The  case  is,  in  this  respect,  distinguisha- 
ble from  those  in  which  the  goods  have  never 
reached  the  hands  of  the  vendee,  but  have  only 
passed  from  the  hands  of  the  vendor  to  some 
intermediary  person  as  a  carrier,  etc.,  to  be  by 
him  delivered  to  the  vendee.  But  supposing 
the  fact  that  Haynes'  presence  at  the  purchase 
and  setting  aside  of  the  goods  made  no  differ- 
ence as  to  the  character  of  his  possession,  and 
that  they  were  only  in  transition  so  that  the 
vendor  still  had  a  lien  on  them,  Haynes  was 
yet  the  legal  owner  of  the  goods.  So  far  as 
ownership  is  concerned,  the  delivery  to  the 
master  of  the  steamboat,  or  even  to  the  cart- 
man, was  sufficient,  and  any  disposition  which 
Haynes  saw  fit  to  make  of  them  would  be  val- 
id, subject  at  most  to  the  equitable  lien  of  the 
vendor  for  the  amount  due  to  him.  Delivery 
of  goods  to  a  servant  or  agent  of  the  purchaser, 
or  to  a  carrier  or  master  of  a  vessel,  where  they 
are  to  be  sent  by  a  carrier  or  by  water,  is  equiv- 
alent to  delivery  to  the  purchaser,  and  this 
though  the  carrier  was  to  be  paid  by  the  vend- 
or. 2  Camp.,  639  ;  3  Bos.  &  P.,  584;  6  Cow., 
114.  The  right  of  stoppage  in  transitu  has  not 
the  effect  which  the  Supreme  Court  seems  to 
suppose,  of  making  the  delivery  conditional, 
but  is  only  a  lien  which  the  vendor,  under  cer- 
tain circumstances,  may  enforce  to  secure  the 
price,  and  even  if  enforced,  the  *goods  [*566 
strictly  belong  to  the  vendee;  and  if  they  shall 
prove  of  more  value  than  the  lien,  though  that 
be  for  the  whole  purchase  money,  the  balance 
belongs  to  the  vendee.  It  is  erroneous  to  sup- 
pose that  the  right  of  stoppage  continues  the 
ownership  in  the  vendor.  "It  is  a  contradic- 
tion in  terms,"  says  J.  Buller,  "to  say  a  man 
has  a  lien  on  his  own  goods,  or  has  a  right  to 
stop  his  own  goods  in  transitu."  The  right  of 
the  vendor  to  stop  goods  in  transitu,  in  case  of 
the  insolvency  of  the  vendee,  originated  in  the 
courts  of  equity,  and  was  first,  heard  of  in 
Wiseman  v.  Vandeput,2  Vern.  ,203;  and  though 
it  has  been  greatly  favored  and  encouraged  by 
the  courts  of  law,  as  well  as  those  of  equity, 
for  /the  purpose  of  substantial  justice,  yet  it 
has  never  been  held  to  rest  on  the  ground  of 
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a  right  to  rescind  the  contract,  vide  Hodgson  v. 
Loy,  7  T.  R.,  445;  and,  therefore,  it  is  settled 
that  a  court  of  equity  has  no  jurisdiction  to 
support  it  by  process  of  injunction.  2  Kent, 
Com.,  492. 

But  the  Supreme  Court  thinks  that  although 
the  property  was  undoubtedly  for  some  pur- 
poses to  be  considered  delivered,  yet  the  de- 
liverv  was  "incomplete  and  conditional,"  so 
that  the  vendors  had  the  right  to  resume  the 
possession.  If  this  were  conceded,  I  do  not  see 
how  it  affects  the  present  question,  unless  the 
offense  charged  was  that  of  preventing  the 
vendors  from  resuming  the  possession  by 
means  of  false  pretenses,  which  it  requires  no 
argument  to  show  would  not  sustain  an  indict- 
ment. But  I  find  nothing  in  the  case  to  show 
that  the  delivery  was  "incomplete  and  condi 
tional;"  indeed,  I  am  not  sure  that  I  compre- 
hend what  is  meant  by  an  incomplete  delivery, 
but  I  presume  it  means,  at  most,  no  more  than 
a  conditional  delivery;  and  to  constitute  a  con- 
ditional delivery,  it  is  necessary  the  condition 
should  be  express.  4  Mass.,  405;  Furniss  v. 
Hone,  8  Wend.,  247.  The  circumstances  from 
which  the  Supreme  Court  infer  that  the  de- 
livery was  conditional  are:  1.  The  invoice  had 
not  been  delivered;  2.  Security  for  the  pur- 
chase money  had  not  been  given;  and  3.  The 
receipt  of  the  master  of  the  boat  was  in  the 
hands  of  the  vendors.  The  first  and  last  of 
these  circumstances  no  way  affect  the  fact  or 
character  of  the  delivery;  the  invoice  or  bill  of 
the  goods  was  immaterial,  and  the  receipt  of 
567*]  the  master  of  the  *boat  was  necessari- 
ly given  after  the  delivery  and,  of  course,  any 
disposition  made  of  it  could  not  affect  that  fact. 
The  objection  that  "security  for  the  purchase 
money  had  not  been  given,"  assumes  what  no- 
where appears,  that  security  was  to  be  given. 
The  utmost  security  that  could  have  been  con- 
templated was  the  purchaser's  note,  and  that 
if  this  had  been  an  express  condition  of  the 
sale,  of  which  there  is  no  evidence,  yet  it  was 
waived  by  a  delivery  without  a  concurrent  and 
express  demand.  This  principle  was  fully  set- 
tled in  Chapman  v.  Lathrop,  6  Cow.,  110,  and 
in  this  court,  Lupin  v.  Marie,  6  Wend.,  77.  In 
every  view,  therefore,  that  I  can  take  of  this 
point,  I  am  satisfied  the  exception  that  there 
was  no  evidence  that  the  goods  were  obtained 
by  means  of  the  false  pretenses,  was  valid. 

I  am  also  satisfied  that  another  exception 
was  well  taken;  it  is  that  to  the  instruction  to 
the  jury,  that  if  some  of  the  pretenses  were 
false,  and  they  (the  jury)  believed  the  goods 
were  obtained  solely  by  means  of  them,  the 
indictment  was  sustained,  notwithstanding 
other  pretenses  alleged  to  be  means  of  obtain- 
ing the  goods  and  averred  to  be  false,  were  not 
proved  to  be  false.  My  impression,  on  the  ar- 
gument, was  against  this  exception;  but  on  re- 
examining  the  opinion  of  the  Supreme  Court, 
their  views  on  this  point  appear  to  me  plainly 
erroneous.  The  offense  of  obtaining  goods  by 
false  pretenses  is  combined  of  two  distinct  ele- 
ments, to  wit:  false  pretenses  and  obtaining 
the  goods;  neither  of  them  alone  constitutes  an 
offense.  An  indictment,  therefore,  must  set 
forth  the  pretenses  by  which  the  goods  were 
obtained,  and  expressly  aver  them  to  be  false; 
and  when  so  set  forth  and  averred  to  be  false, 
they,  together  with  the  obtaining  of  the  goods, 
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constitute  the  offense  charged.  It  follows  nec- 
essarily, that  every  pretense  thus  set  forth  and 
charged  to  be  false,  is  made  a  substantive  part 
or  constituent  element  of  the  offense  for  which 
the  indictment  is  found  and,  of  course,  cannot 
be  deemed  immaterial,  much  less  impertinent. 
The  distinction  between  material  and  imma- 
terial averments  in  an  indictment  is  settled  to 
be,  that  if  the  averment  be  connected  with  the 
charge,  it  must  be  proved;  but  if  it  be  wholly 
immaterial,  or  if  the  averment  be  totally  uncon- 
nected with  the  charge,  it  need  not  be  proved. 
1  Chit.,  Cr.  L.,  *192.  Here  each  and  [*568 
every  pretense  set  forth  and  alleged  to  be  false 
is  not  only  intimately  connected  with  the  cir- 
cumstances that  constitute  the  crime,  but  is,  in 
fact,  a  part  and  portion  of  the  crime  charged. 
It  is,  therefore,  a  much  stronger  case  than 
those  usually  put,  to  distinguish  a  material 
from  an  immaterial  or  impertinent  averment. 
The  general  rules  and  principles  of  pleading 
with  respect  to  the  structure  of  a  declaration 
are  applicable  to  an  indictment,  and  if  we  look 
at  the  decisions  as  to  averments  in  the  former, 
which  must  be  proved  as  laid,  there  would 
seem  no  room  for  doubting  the  necessity  in  the 
present  case.  The  leading  case,  Bristow  v. 
Wright,  Doug.,  665,  settled  by  a  judge  re- 
nowned for  disregarding  technical  rules  when 
they  interfered  with  substantial  justice,  was  of 
an  averment  by  no  comparison  as  material  as 
that  under  consideration.  The  Supreme  Court 
seems  to  regard  the  cases  of  King  v.  Perrott,  2 
Maule  &  S.,  379,  and  People  v.  Stone,  9  Wend., 
182,  as  authorities  which  support  the  record- 
er's charge  on  this  point;  but  I  find  nothing  in 
them  that  can  be  properly  viewed  in  this  as- 
pect; certainly  not  in  the  first  case,  the  whole 
reasoning  of  which  is  to  show  the  necessity  of 
making  the  charge  specific,  by  a  distinct  aver- 
ment of  the  falsity  of  those  pretenses  or  repre- 
sentations which  are  intended  to  be  relied  on 
as  constituting  the  offense.  Why  it  should  be 
indispensable  thus  to  designate  them,  if  they  or 
any  of  them,  when  so  designated  and  averred, 
can  be  disregarded  on  the  trial  as  "not  in- 
timately connected  with  the  circumstances 
which  constitute  the  crime,"  I  am  unable  to 
perceive;  and  in  Stone's  case,  though  there  is 
an  expression  of  the  court  seeming  to  confound 
the  case  of  several  pretenses  with  that  of  sev- 
eral assignments  of  perjury  in  one  count,  yet 
J.  Sutherland,  who  delivered  the  opinion,  in 
showing  that  it  was  necessary  to  negative  only 
the  pretenses  relied  upon  as  material,  says:  "If 
it  were  necessary  to  negative  all  the  false  pre- 
tenses in  the  indictment,  it  would  be  necessary 
to  prove  them  all  false  on  the  trial;"  plainly  in- 
dicating that  notwithstanding  his  intimation  of 
its  being  sufficient  to  prove  one  of  several  as- 
signments in  the  same  count,  he  perceived  the 
necessity  of  making  the  proof,  on  an  indict- 
ment for  false  pretenses,  co-extensive  with  the 
pretense  specially  *averred  to  be  false.  [*569 
The  supposed  analogy  to  an  indictment  for  per- 
jury does  not  hold.  There  several  perjuries, 
each  constituting  a  distinct  offense,  may  be  as- 
signed in  the  same  count,  and  proof  of  one  is 
sufficient;  which  is,indeed,no  more  than  to  say 
if  several  offenses  are  charged  in  several 
counts,  proof  to  support  one  count  is  sufficient; 
but  here  the  several  false  pretenses  charged, 
constitute  but  one  offense,  and  each  is  alleged 
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by  the  indictment  as  an  ingredient  of  it.  To 
say  that  enough  of  them  was  proved  to  show 
that  the  jury  did  no  injustice  to  the  prisoner 
by  convicting  him,  is  no  more  satisfactory  than 
the  same  argument  might  be  if  there  had  been 
no  indictment  whatever.  The  objection  of  the 
inconvenience  and  difficulty  of  proving  every 
pretense  to  be  false  that  the  indictment  alleges 
to  be  false,  it  is  entitled  to  no  weight,  even  if 
such  inconvenience  and  difficulty  really  exist; 
but  they  do  not.  The  grand  jury  have  no  right 
to  find  that  any  other  pretenses  were  false  than 
such  as  are  proved  to  them  to  be  so;  and  if 
they  do  not,  there  will  be  no  more  difficulty  of 
proving  their  falsity  on  the  trial  than  before 
them.  And  here  is  to  be  found  a  decisive  test 
of  the  necessity  of  having  the  proof  sustain  all 
the  averments  of  the  indictment.  Unless  it 
does, the  grand  jury  may  indict  for  one  offense, 
and  the  traverse  jury  convict  for  another.  This 
actually  has  occurred  in  the  present  case. 
That  the  grand  jury  would  have  indicted  for 
what  the  petit  jury  have  convicted,  or  vice  ver- 
sa, is  what  may  be  surmised,  but  never  can  be 
known;  consequently,  that  great  principle  of 
security  for  personal  liberty,  which  requires 
the  concurrence  of  both  in  the  same  facts  to 
produce  a  conviction,  has  not  been  observed. 
I  have  another  strong  objection  to  the  con- 
viction, which  is  founded  in  the  belief  that  the 
false  declarations  proved  were  not,  under  the 
circumstances  in  which  they  were  made,  false 
pretenses  within  the  meaning  of  the  statute. 
They  were  direct  answers  to  distinct  interrog- 
atories put  to  the  defendant,  and  are,  I  think, 
distinguishable  from  those  artfully  contrived 
stories,  against  which  only,  in  my  opinion, the 
statute  was  designed  to  guard.  To  say,  as  in 
this  case,  that  an  untrue  reply  to  an  inquiry 
made  of  a  person  how  much  he  was  worth,  or 
57O*]  *whether  he  is  embarrassed, is  what  the 
statute  means  by  a  false  pretense,  is  to  give  to 
it  a  sweeping  and  mischievous  construction — 
a  construction  which,  if  carried  out  to  all  the 
cases  it  would  reach,  no  court  could  enforce.no 
community  could  tolerate.  I  admit  with  Ld. 
Kenyon,  3  T.  R.,  102,  that  the  offense  created 
by  the  statute  is  described  in  terms  extremely 
general,  and  that  there  is  difficulty  in  drawing 
a  distinct  line  between  the  cases  to  which  it 
does  and  to  which  it  does  not  apply.  But  this 
very  admission  of  Ld.  Kenyon,  made  many 
years  after  the  statute  was  in  force,  proves 
what  till  very  lately  has  never  been  doubted — 
that  a  bare  naked  lie,  unaccompanied  with  any 
artful  contrivance,  is  not  what  the  statute  de- 
nominates a  false  pretense.  If  it  were,  Ld. 
Kenyon's  remarks  would  be  altogether  un- 
founded ;  for  in  that  case  there  could  be  no 
difficulty  in  drawing  the  line — indeed,  there 
would  be  no  line  to  draw.  At  common  law  no 
mere  fraud,  not  amounting  to  a  defined  felony, 
was  an  indictable  offense,  unless  it  affected  the 
public.  Ld.  Mansfield  observed,  that  "  an  of- 
fense, to  be  indictable,  must  be  such  an  one  as 
affects  the  public  ;"  and  he  instanced  the  use 
of  false  weights  and  measures  in  the  course  of 
general  dealing,  fraud  by  means  of  false  tokens, 
etc.  But  fraud  by  a  false  token,  designed  to 
cheat  only  the  individual  defrauded,  was  not 
indictable  at  common  law  ;  it  must  be  a  false 
token  designed  to  affect  the  public  generally 
— such  as  false  weights  and  measures,  counter- 
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feit  marks  on  goods,  etc.  To  meet  the  insuf- 
ficiency of  the  law  in  this  respect,  the  Statute 
33  Hen.  VIII.  was  passed,  making  fraud  on 
individuals,  by  means  of  privy  tokens,  misde- 
meanors. Under  this  statute  it  was  settled  that, 
to  constitute  a  token,  it  must  be  something  real 
and  visible — as  a  ring,  a  key,  etc. ;  but  as  this 
statute  did  not  reach  cases  of  fraud  effected  by 
verbal  misrepresentations,  however  ingenious 
in  their  contrivance  and  well  fitted  they  might 
be  to  deceive  the  most  wary,  and  a  case  of 
most  flagitious  fraud  occurring,  where  the  per- 
petrator went  unwhipped  of  justice  because 
there  happened  to  be  no  token  used,  notwith- 
standing the  means  that  were  used  were  equally 
fitted  to  throw  a  cautious  man  off  his  guard, 
the  Statute  of  30  Geo.  II.,  called  commonly  the 
Statute  against  False  Pretenses,  was  enacted. 
From  *this  statute  the  term  "false  pre-  [*57  1 
tenses,"  found  in  our  Statute.was  taken  ;  and 
the  connection  in  which  it  is  placed  in  our  Stat- 
ute shows  plainly  that  it  was  adopted  there 
with  a  regard  to  the  circumstances  which,  in 
the  original  English  Statute,  attached  to  it  a 
particular  and  technical  meaning.  Our  Stat- 
ute, 2  R.  S.,  677,  sec.  53,  reads  :  "  Every  per- 
son who,  with  intent  to  cheat  or  defraud  another, 
shall  designedly,  by  color  of  any  false  token 
or  writing,  or  by  any  other  false  pretense," 
etc.  The  inquiry  here  is,  whether  "any  other 
false  pretense"  means  any  false  assertion, how- 
ever bald  and  naked  it  may  be — as  in  the  pres- 
ent case,  where  the  defendant,  on  being  asked 
if  he  was  any  way  embarrassed,  replied  he  was 
not — or  means  such  false  pretense  as  would 
naturally  have  an  effect  on  the  mind  of  the  per- 
son to  whom  it  was  addressed  equivalent  to 
that  of  a  false  token.  The  history  of  the  adop- 
tion of  the  term,  leaves  me  with  no  doubt  that 
the  latter  is  its  statutory  meaning.  It,  indeed, 
is  not  as  clear  as  it  has  been  assumed  to  be,  that 
the  common  lexicographical  meaning  of  pre- 
tense is  assertion.  An  authorized  definition  of 
it  is,  "a  delusive  appearance  produced  by  false 
representations  ;"  and  this  comes  much  nearer 
to  my  notion  of  its  statutory  meaning,  than 
any  definition  does  which  confounds  it  with  a 
naked  falsehood. 

It  was  many  years  after  the  Act  of  30  Geo. 
II. ,  before  the  English  courts  made  any  con- 
siderable advance  towards  the  construction  that 
is  now  so  much  favored.  Young  v.  King,  3T. 
R. ,  102,  may  in  this  respect  be  considered  a 
pioneer  case  ;  and  when  the  facts  in  it  are  com- 
pared with  those  of  some  modern  cases,  it  will 
be  seen  how  fast  of  late  the  new  doctrine  has 
been  traveling.  In  that  case  four  persons  con- 
spired to  defraud  another,  by  concertedly  and 
falsely  representing  to  him  that  a  large  bet 
had  been  laid  with  a  colonel  in  the  army  that 
a  certain  pedestrian  feat  would  be  performed, 
and  that  they  or  some  of  them  had  shares  in 
the  bet,  thereby  inducing  him  to  advance  to 
one  of  them  a  sum  of  money,  and  become  a 
shareholder  in  the  wager.  This,which  in  truth 
was  indictable  at  common  law  as  a  conspiracy, 
was  held  to  be  within  the  statute,  and  the  rule 
was  then  laid  down,  that  when  a  party  has  ob- 
tained money  or  goods,  by  falsely  representing 
himself  to  be  in  a  situation  in  which  he  was 
not,  or  *by  falsely  representing  any  oc-  [*572 
curr/ence  that  had  not  happened,  to  which  per- 
sons of  ordinary  caution  might  give  credit,  he 
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was  guilty  of  the  offense.  This  rule  the  Su- 
preme Court  adopted, without  argument  or  ex- 
planation, in  the  case  of  People  v.  Johnson,  12 
Johns.,  292,  and  it  has  been  gradually  enlarg- 
ing itself,  down  to  the  present  case.  The  rule, 
as  originally  announced  and  applied, is  not,  per- 
haps, exceptionable,  except  for  its  vagueness 
and  great  liability  to  abuse.  It  meant,  in  the 
case  where  it  was  first  applied,  a  false  repre- 
sentation with  circumstances  fitted  to  deceive 
a  person  of  common  sagacity,  exercising  ordi- 
nary caution.  It  is  now  construed  to  mean  any 
false  declaration  by  which  any  person  has  been 
deceived.  The  construction  adopted  in  this 
case  is,  I  am  persuaded,  not  only  an  incorrect, 
but  a  mischievous  construction  of  the  statute 
— a  construction  which,  if  strictly  maintained, 
would  overflow  our  courts  with  criminal  prose- 
cutions, and  our  jails  and  penitentiaries  with 
convicts  ;  the  whole  penal  code,  beside,  would 
not  be  half  so  burdensome  to  execute,  or  half 
so  fruitful  of  convictions  ;  most  of  the  com- 
mon dealings  of  life  might  give  birth  to  com- 
plaints before  grand  juries.and  every  exchange 
of  property,  from  a  ship's  cargo  to  a  barrel  of 
flour,  and  even  less,  might  afford  occasion  for 
a  public  prosecution.  The  principle  that  has 
been  advanced  in  the  opinion  we  are  review- 
ing is,  that  "where  falsehood  has  had  a  mate- 
rial effect  to  induce  a  person  to  part  with  his 
property,  the  offense  has  been  committed." 
Apply  this  rule  not  only  to  the  great  exchanges 
of  property,  but  to  the  innumerable  and  com- 
paratively insignificant  dealings  of  men — to 
every  swap  of  horses — in  fine,  to  every  trans- 
action by  which  property  is  transferred,  a  note 
given,  or  money  paid — and  no  man  could  count 
the  cases  it  would  reach.  Merchants  and  others 
in  the  habit  of  giving  credits,  of  incurring 
great  risks  for  the  chance  of  great  profits.might 
at  first  be  gratified  with  a  rule  that  enabled 
them  to  enforce  collections  by  the  terrors  of  a 
criminal  prosecution  ;  but  when  even-handed 
justice  commends  the  poisoned  chalice  to  their 
own  lips,  and  they  shall  find  themselves'  ar- 
raigned at  the  bar  of  criminal  justice  for  every 
misrepresentation  of  the  cost,  quality,  salable- 
573*]  ness  or  value  of  every  *article  they  had 
sold,  they  too  will  be  ready  to  exclaim  "  'Tis 
rigor,  and  not  law." 

It  can  be  said,  I  know,  there  will  be  no  dif- 
ficulty if  men  are  honest  and  tell  the  truth. 
All  will  admit  the  obligations  of  truth  and  hon- 
esty ;  all  have  admitted  them  from  the  begin- 
ning of  time;  but  how  feeble  have  human  laws 
proved  in  their  efforts  to  enforce  them.  Does 
it  follow,  if  men  are  not  honest  and  will  not 
tell  the  truth,  that  they  are  to  be  arraigned  and 
tried  and  convicted  as  felons  ?  What  scheme 
of  criminal  jurisprudence  could  carry  out  this 
principle  ?  What  prisons  could  contain  the 
convicts  ?  We  have  it  from  the  highest  author- 
ity that  by  nature  "all  men  are  liars  ;"  and  a 
master  judge  of  the  human  character  has  said 
that  "to  be  honest,  as  the  world  goes,  is  to  be 
one  man  picked  out  of  ten  thousand. "  To  pun- 
ish as  a  crime,  then,  what  the  multitude  of  of- 
fenders make  a  custom,  is  to  attempt  what  we 
can  never  hope  to  execute.  It  is  the  remark 
of  a  profound  philosopher,  that  "  The  opera- 
tion of  the  wisest  laws  is  imperfect  and  pre- 
carious ;  they  seldom  inspire  virtue;  they  can- 
not always  restrain  vice  ;  their  power  is  insuf- 
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ficient  to  prohibit  all  that  they  condemn,  nor 
can  they  always  punish  the  actions  which  they 
prohibit."  Though  the  laws  will  not  justify, 
yet  they  must  recognize  the  frailties  and  imper- 
fections of  human  nature,  and  they  do  deal 
with  men  as  beings,  subject  to  propensities  and 
passions  which  they  may  aid  to  restrain,  but 
which  it  is  impossible  to  extirpate.  How  in- 
consistent would  it  be,  when  the  law  will  not 
receive  a  man's  oath  if  he  has  sixpence  at  stake 
upon  it,  that  it  should  send  him  to  the  State 
Prison  for  an  untrue  answer  to  an  inquiry  into 
his  pecuniary  affairs,  which  he  may  have  the 
strongest  motive  for  concealing.  And  how 
disturbed  and  uncomfortable  would  be  the 
condition  of  a  community  like  ours,  where 
traffic  and  credit  are  infinitely  ramified  and  un- 
ceasingly active,  if  every  person  dissatisfied 
with  a  bargain,  or  disappointed  by  a  misplaced 
confidence  in  the  responsibility  or  punctuality 
of  another,  shall  be  quickened, by  the  prospect 
of  redress  or  revenge,  to  recollect  some  untrue 
representation  made  in  the  course  of  the  trans- 
action— stimulated  by  the  hope  of  rescinding 
a  bad  bargain  or  of  securing  a  doubtful  debt, 
or  irritated  by  the  unexpected  loss  of  what  he 
had  supposed  a  *good  one — how  nat-  [*574 
ural  it  is  that  he  should  persuade  himself  that 
"falsehood  had  a  material  effect  to  induce  him 
to  part  with  his  property  ;"  and  prompted  by 
an  opinion  which  interest  or  irritation  had  cre- 
ated, first  to  threaten  a  criminal  prosecution, 
and  afterwards,  if  the  terror  of  it  proved  una- 
vailing, to  sustain  it  by  testimony  always  col- 
ored, and  sometimes  wholly  composed  by  his 
passions.  It  is  dangerous  to  give  one  man  such 
power  over  the  reputation  and  personal  liberty 
of  another.  If  possessed,  it  would  be  often 
abused ;  and  it  is  inevitable  that  perjuries  would 
be  multiplied,  and  injustice  and  rank  oppres- 
sion promoted. 

I  cannot  concede  or  conceive  that  a  construc- 
tion is  sound,  or  fitted  to  advance  the  general 
welfare,  which  proposes  to  protect  property 
from  loss  by  impositions  which  the  owners  can 
easily  guard  against,  and  exposes  reputation 
and  liberty  to  invasions  which  no  prudence  or 
integrity  may  always  repel.  Besides,  it  is  an 
Utopian  idea,  that  the  sanctions  of  criminal 
justice  can  be  made  co-extensive  with  moral 
delinquencies.  However  agreeable  to  our  sen- 
timents of  natural  justice  it  might  be  to  pun- 
ish every  immoral  act,  it  would  be  quixotic  to 
attempt  it.  No  community  ever  assumed  the 
obligation  of  protecting,  by  penal  laws,  every 
member  of  it  from  the  consequences  of  his  own 
credulity,  imprudence  or  folly;  and  if  anyone 
should,  it  would  be  but  following  "false  im- 
ages of  good,"  that  could  make  no  promise 
perfect.  It  is  impossible  for  the  public  to  sus- 
tain the  burden  of  redressing  every  injury  or 
loss  which  individual  credulity  or  cupidity 
may  bring  upon  itself.  The  most  it  can  do, 
and  what  by  the  statute  under  consideration  it 
proposes  to  do,  is  to  protect  individuals  from 
those  ingeniously  contrived  frauds  and  unusu- 
al artifices  against  which  common  sagacity  and 
an  ordinary  experience  of  mankind  will  not 
afford  a  sufficient  guard.  Beyond  this  men 
must  trust  to  their  own  prudence  and  caution, 
with  such  aids  and  redress  as  may  be  obtained 
from  the  civil  tribunals. 

For  all  and  each  of  the  objections  I  have 
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stated,  I  am  for  reversing  the  judgment  of  the 
Supreme  Court. 

Opinions  were  also  delivered  by  Senators 
Edmonds,  Edwards  and  Maison,  concurring 
575*]  with  the  Chancellor  and  *  Senator  Tracy 
in  their  conclusions  that  the  delivery  of  the 
goods  on  board  the  steamboat  was  an  absolute 
delivery,  and  invested  the  purchaser  with  both 
the  title  and  possession  ;  and  that.consequent 
ly,  under  no  possible  view  of  the  case,  could 
the  prisoner  be  considered  as  having  obtained 
the  goods  by  false  pretenses. 

On  the  suggestion  of  the  Chancellor,  the 
Court  agreed,  in  the  first  instance,  to  pass  only 
upon  the  question  whether  the  delivery  of  the 
goods  on  board  the  steamboat,  under  the  cir- 
cumstances of  the  case,  was  an  absolute  deliv- 
ery, and  invested  the  purchaser  with  the  title  as 
well  as  the  possession  of  the  goods  ;  and  on  the 
question  being  put,  the  members  of  the  Court 
unanimously  expressed  the  opinion  that  the 
delivery  was  absolute.  Whereupon  the  judg- 
ment of  the  Supreme  Court  was  reversed. 

Judgment  reversed. 

Reversing— 11  Wend.,  557. 
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Cited  in— 5  N.  Y.,  44:  40  N.  Y.,  530;  44  N.  Y.,  665  ( 4 
Am.  Rep.,  723):  47  N.  Y.,  39  (7  Am.  Rep.,  404):  4  Barb., 
,566;  51  Barb.,  458;  3  Sandf.,  209;  3  Rob.,  54;  1  Daly,  28;  5 
Leg.  Obs.,  99. 

False  pretenses.    Distinguished— 20  Hun,  62,  n. 

Explained— 26  Hun,  80. 

Followed— 82  N.  Y.,  240;  1  Sheld.,  44. 

Cited  in— 25  Wend.,  401;  7  Paige,  69;  3  Hun,  42:  15 
Hun,  288;  17  Hun,222;  3  Barb.,29;  5  Park.,  167;  1  Sheld., 
44;  17  Kan.,  555;  50  Ind.,  477. 

Error  in  criminal  case— What  court  will  review. 
Cited  in-7  Lans.,  115;  1  Hun.  385;  67  Ind.,  276. 

Also  Cited  in— 8  Hun,  234. 


MORTON  ET  At,.,  Assignees  of  GWATHMEY, 

v. 
ROGERS  ET  AL. 

Settlement  of  Accounts — Note  Payable  to  Third 
Parly  Owen  for  Portion  of  Assumed  Balance 
— Action  on  Note — Evidence — True  Balance 
may  be  Shown. 

Where,  on  the  settlement  of  an  account,  a  debtor 
gave  to  his  creditor  a  promissory  note,  payable  to  a 
third  person,  for  a  portion  of  the  assumed  balance, 
and  two  drafts  for  the  residue,  and  after  the  pay- 
ment of  the  drafts  an  action  was  brought  upon  the 
note  by  the  assignees  of  the  payee,  wno  had  been 
discharged  as  an  insolvent  debtor,  it  was  held  that 

(a)The  judgment  of  reversal  in  the  Supreme 
Court  was  based  upon  two  principles:  1.  Admitting 
Gwathmey  to  have  held  the  note  in  his  own  right, 
still,  it  having  been  proved  to  have  been  obtained 
from  the  makers  by  misrepresentations,  it  was  in- 
cumbent upon  the  plaintiffs  to  show  that  Gwathmey 
was  a  bona  fide  holder  of  the  note  for  value— upon 
the  principle  that  where  the  maker  of  a  note  shows 
it  to  have  been  obtained  from  him  by  force  or  fraud, 
the  presumption  of  law  that  the  holder  rightfully 
came  to  the  possession  of  it  is  rebutted  and,  conse- 
quently, he  is  not  entitled  to  recover  without  prov- 
ing the  consideration  paid  by  him ;  and  2.  That  the 
note  being  payable  to  G  wathmey,  he  must  be  con- 
sidered as  an  original  party  to  the  transaction,  and 
of  course  inquiry  may  be  made  into  the  original 
consideration. 

The  Chancellor,  in  the  opinion  delivered  by  him 
in  the  Court  for  the  Correction  of  Errors,  substanti- 
ally concurs  in  the  views  of  the  case  taken  by  the 
Supreme  Court.  Senator  Tracy,  however, whilst  he 


NOTE.—  Negotiable  paper—  Transfer  of,  in  payment 
of  precedent  debts— W hether  one  thus  taking  it  is  a 
bona  flde  holder  for  value.  See  Smith  v.  Van  Loan, 
13  Wend.,  (559,  note. 
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it  was  competent  to  the  defendant  to  show  an  error 
in  the  statement  of  theaccount,and  that  the  plaint- 
iffs were  entitled  to  recover  only  the  true  balance 
duo  at  the  time  of  the  settlement,  deducting  the 
amount  of  the  drafts  paid  by  the  defendant,  (a) 

Citations— llJohns.,  52;  3  Johns.  Cas.,  264 :  Byles, 
Bills,  61 :  6  Wend.,  615 :  5  Binn.,  469 ;  1  Bailey,  a55 ;  4 
Taunt..  114;  2  Barn.  &  Ad..  291;  2  Dowl.  Pr.,  130,252;  5 
Moore  &  S.,  95;  1  Bing.  N.  S.,  465;  1  Moody  &  R.,  336;  9 
Wend.,  653;  1  Bos.  &  P.,  548;  2  Camp.,  5-7;  5  Cranch, 
322;  3  Johns.  Cas.,  5,  259;  5  Wend.,  257,  566:  2  Carr.  & 
P.,606;  1  Moody  &  M.,  240;  10  Barn.  &  C.,877;  10  Johns., 
231. 

ERROR  from  the  Supreme  Court.  J.  A. 
Morton  and  J.  Low,  Jr.,  assignees  of 
H.  B.  Gwathmey.an  insolvent  debtor,  brought 
an  action  in  the  Superior  Court  of  the  City  of 
N.  *Y.,  against  E.  N.  Rogers  and  two  [*576 
others,  and  declared  on  a  promissory  note, 
bearing  date  Jan.  2,  1828,  payable  Oct.  1  then 
next  for  $2,000  with  interest  from  Oct.  26, 
1827.  On  the  trial  of  the  cause  the  signatures 
of  the  defendants  to  the  note,  as  makers,  were 
admitted,  and  the  plaintiffs  proved  their  ap- 
pointment as  assignees  of  Gwathmey,  in  pro- 
ceedings had  for  his  discharge  as  an  insolvent 
debtor,  and  rested.  The  defendants  thereupon, 
in  pursuance  of  a  notice  attached  to  their  plea 
of  the  general  issue,  proved  the  settlement  of 
an  account  between  themselves  and  one  John 
Grimshaw,  Jan.  2,  1828,  wherein  a  balance  of 
$5,337.61  was  claimed  against  them,  Sep.  30, 
1827.  One  of  the  items  of  indebtedness  in 
which  account,  was  a  draft  of  the  defendants 
on  John  Richards,  of  N.  O.,  for  $2,000,drawn 
Nov.  10,  1826,  *payable  in  90  days,  [*577 
which  was  returned  to  N.  Y.,  protested,  Mar. 
10,1827,  and  of  which  draft  Grimshaw  claimed 
to  be  the  holder.  The  defendants  gave  Grim- 
shaw a  draft  on  a  N.  O.  house  for  $1,500;  an- 
other on  a  house  at  Mobile  for  $1,050,  and 
made  the  note  now  in  suit  payable  to  G.  H.  B. 
Gwathmey  ;  for  which  securities  Grimshaw 
gave  them  a  receipt  as  collateral ,  for  the  amount 
due  to  him.  The  defendants  proved  that  at  the 
time  of  the  settlement  one  Jeremiah  Thomp- 
son, and  not  Grimshaw,  was  the  holder  and 
owner  of  the  draft  drawn  on  John  Richards  ; 
and  that,Jan.20,1828,Thompson  sold  the  draft 
to  one  Samuel  Bell, to  whom  it  was  subsequent- 
ly paid  by  the  defendants,  who  also  paid  the 
two  drafts  drawn  by  them  on  N.  O.  and  Mo- 
bile ;  and  insisted  that  the  item  of  $2,000  for 
the  draft  on  Richards  ought  to  be  deducted 

subscribes  to  the  conclusion  that  Gwathraey  must 
be  considered  in  law,  as  he  is  in  fact,  the  payee  of 
the  note,  that  he  is  not  entitled  to  the  rights  of  an 
indorsee,  and  that,  of  course,  inquiry  may  be  made 
into  the  consideration  of  the  note,  differs  from  the 
Supreme  Court  and  the  Chancellor  in  the  opinion 
that  the  subsequent  holder  of  negotiable  paper  is 
bound  to  show  the  consideration  paid  by  him,  upon 
mere  proof  that  the  note  was  obtained  or  put  into 
circulation  fraudulently.  On  the  contrary,  he  is  of 
opinion  that  the  presumption  of  law  is  that  such 
subsequent  holder  obtained  the  paper  bona  fide,a.nd 
for  value,  until  it  be  proved  that  the  maker  or  a 
pi-evious  holder  was  dispossessed  of  it  without  his 
consent,  or  that  the  party  seeking  to  enforce  its 
payment  was  privy  to  the  alleged  fraud. 

The  Chancellor  and  Senator  Tracy  concur  in  dis- 
approving of  the  rule  adopted  in  some  of  the  later 
English  cases,  that  an  indorsee  of  negotiable  paper 
is  bound  to  prove  himself  a  bona  fide  holder  for 
value,  upon  mere  proof  of  defect  of  consideration, 
as  between  the  original  parties. 

Senator  Tracy  also  expresses  his  doubt  as  to  the 
soundness  of  the  rule,  subjecting  negotiable  paper 
in  the  hands  of  an  indorsee,  taken  in  payment  or  se- 
curity for  a  precedent  debt;  to  the  equities  subsist- 
ing between  the  original  parties. 
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from  the  account  of  Grimshaw,  and  that  then, 
after  crediting  them  with  the  drafts  of  $1,500 
on  N.  O.,  and  $1,050  on  Mobile,  the  balance 
due  to  Grimshaw  would  be  only  $822.24  ; 
which  sum, with  the  interest  thereof, from  Oct. 
26,  1827,  they  insisted  was  all  that  the  plaint- 
iffs were  entitled  to  recover  ;  contending,  that 
as  to  the  balance  of,  the  note  of  $2,000,  they 
had  received  no  consideration  from  either 
•-Grimshaw  or  Gwathmey ;  that  the  facts  showed 
either  fraud  or  a  partial  want  of  consideration; 
either  of  which  constituted  a  defense  as  to  the 
balance  of  the  note,  and  cast  on  the  plaintiffs 
the  burden  of  proving  that  a  consideration 
passed  from  Gwathmey  to  Grimshaw;  that  no 
such  consideration  being  shown,  Gwathmey 
should  be  considered  as  a  trustee  or  agent  for 
Grimsbaw,  and  that,  consequently,  the  same 
defense  was  admissible,  as  if  the  note  had  been 
made  payable  to  Grimshaw,  and  the  suit  brought 
in  his  name.  The  defendants  having,  prev- 
ious to  the  trial,  given  notice  to  the  plaintiffs 
that  they  would  be  required  to  show  the  con- 
sideration, if  any,  paid  by  Gwathmey  to  Grim- 
shaw. On  the  part  of  the  plaintiffs  it  was 
shown  that  Thompson  bought  the  draft  of  the 
defendants  on  Richards  at  the  recommenda- 
tion of  Grimshaw;  that  in  the  summer  of  1827, 
after  the  draft  was  returned  protested,  Thom- 
son upbraided  Grimshaw  for  having  induced 
him  to  purchase  it ;  who  thereupon  offered 
578*]  Thompson  *$1,700  for  the  draft,  and 
Thompson  agreed  to  sell  it  to  him  for  that  sum, 
and  kept  for  him  until  Grimshaw's  failure,  in 
the  latter  part  of  Oct.,  1827.  Grimshaw  did 
not  pay  the  money,  or  tender  it,  and  never  was 
the  holder  of  the  draft,  and  in  Jan.,  1828, 
Thompson  sold  it  to  Bell.  Grimshaw  failed 
for  upwards  of  $100,000;  his  failure  was  a  bad 
one;  he  did  not  pay  his  confidential  creditors. 
The  Chief  Justice  of  the  Superior  Court  charged 
the  jury,  that  the  plaintiffs  were  entitled  to  re- 
cover the  whole  amount  of  the  note,  and  the 
jury  found  accordingly.  The  defendants  hav- 
ing excepted  to  the  decision  of  the  court,  sued 
out  a  writ  of  error,  removing  the  record  into 
the  Supreme  Court,where  the  judgment  of  the 
Superior  Court  was  reversed.  See  Op.  deliv- 
ered in  S.  C.,  12  Wend.,  487.  The  plaintiffs 
thereupon  sued  out  a  writ  of  error,  returnable 
in  this  court. 

The  cause  was  argued  here  by, 

Mr.  S.  Stevens,  for  the  plaintiffs  in  error. 

Messrs.  A.  G.  Rogers  and  J.  W.  Ger- 
ard, for  the  defendants  in  error. 

Points  insisted  on  by  counsel  for  plaintiffs  in 
error : 

1.  By  intendment  of  law  the  note  in  ques- 
tion was  the  property  of  Gwathmey  at  the 
time  of,  and  passed  by  his  assignment  to  the 
plaintiffs  as  his  assignees,  under  the  Insolvent 
Act. 

2.  Although  the  note  was  made  payable  to 
the  order  of  Gwathmey,  yet  he  was  not,  in 
fact,  and  is  not  to  be  deemed  in  law,  an  origi- 
nal party  to  the  note. 

3.  As  between  the  defendants  and  Gwath- 
mey, the  latter  holds  the  relation,  and  is  enti- 
tled to  the  character  of  indorsee  of  the  note,  to 
whom  the  same  had  been  negotiated  by  Grim- 
shaw, with  the  knowledge  and  assent  of  the 
defendants. 


4.  Therefore,  Gwathmey  is,  prima  fade,  to 
be  considered  a  holder  for  a  valuable  consid- 
eration, and  cannot  be  called  upon  by  the  de- 
fendants to  prove  a  consideration  until  his 
title  to  the  note  (or,  in  other  words,  until 
the  bona  fides  of  the  transfer  to  him)  is  im- 
peached. 

*5.  The  title  of  Gwathmey  to  the  [*579 
note  in  question  was  in  no  manner  impeached 
and,  therefore,  he  was  not  by  law  required  to 
prove  what  consideration  he  gave  for  it. 

6.  But  if  Gwathmey  is  to  be  deemed  an  orig- 
inal party  to  the  note,  the  original  considera- 
tion as  respects  him  was  not  impeached  by  the 
evidence;  there  is  no  proof  or  pretense  that  he 
was  privy  to  or  cognizant  of  any  fraud  in  the 
consideration. 

7.  The  defendants  should  have  given  notice 
to  Gwathney  of  the  fraud  in  the  consideration, 
as  soon  as  discovered,  and  having  failed  to  do 
so,  they  are  precluded  from  urging  it  as  a  de- 
fense to  the  note. 

8.  By  the  exercise  of  ordinary  care    and 
common  prudence,  the  defendants  might  have 
ascertained  whether  Grimshaw  in  fact  held  the 
$2,000  draft  upon  Richards  or  not,  and  they 
ought  not  to  be  permitted,  as  against  a  third 
person,    to  set  up  or  urge  a   fraud  against 
which  the  exercise  of  common  and  ordinary 
caution  would  have  protected  them. 

Points  insisted  on  by  counsel  for  defendants  in 
error : 

1.  This  being  an  action  by  the  payee  of  a 
note  against  the  maker,  the  consideration  is 
inquirable  into.     The  consideration  of  a  note 
may  always  be  inquired  into  between  the  im- 
mediate parties,  and  fraud  or  a  total  or  partial 
failure,   or   want  of   consideration,    may   be 
shown  by  the  maker  as  against  the  payee. 
The  facts   proved  at  the   trial  showed    that 
neither  the  payee  Gwathmey,  nor  Grimshaw, 
gave,  to  the  makers  any  consideration  for  the 
note  as  to  the  amount  defended,  and  were, 
therefore,  properly  admissible  in  evidence. 

2.  Gwathmey  is  to  be  considered  as  trustee 
or  agent  for  Grimshaw,  or  rather  as  having 
lent  him  his  name  as  payee  of  the  note,  and 
the  same  defense  can  be  made  against  Gwath- 
mey as  could  have  been  made  against  Grim- 
shaw, had  the  note  been  made  payable  to  Grim- 
shaw, and  the  suit  brought  by  him. 

3.  But  even  if  Gwathmey  is  to  be  considered 
in  the  light  of  and  entitled  to  all  the  privileges 
of  an  indorsee  (that  is,  if  the  note  had  been 
made  payable  to  Grimshaw,  and  by  him  in- 
dorsed to  Gwathmey),  yet  when  the  fraud  on 
which  the  note  was  obtained  from  the  defend- 
ants by  Grimshaw  was  proved,  *the  [*o8O 
onus  probandi  was  thrown  on  Gwathmey,  even 
if  he  had  been  an  indorsee,  to  show  that  a  con- 
sideration passed  from  him  to  Grimshaw  for 
the  note,  agreeably  to  the  notice  served  by  the 
defendants  on  the  plaintiffs;  and  no  evidence 
having  been  offered  on  his  part  of  any  consid- 
eration whatever,  although  the  defendants  in- 
sisted he  was  bound  to  show  it,  he  is  to  be 
considered  as  a  party  to  the  note,  without  any 
consideration  being  given  therefor  by  him. 

4.  The  suit  being  brought  by  the  assignees 
of  Gwathmey,  does  not  alter  the  rights  or  ob- 
ligations of  the  parties;  the  assignees  only  rep- 
resent him,  and  all  the  rules  of  law  and  evi- 
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dence  that  can  be  urged  against  him  are  avail- 
able against  him. 
The  following  opinions  were  delivered: 

By  the  Chancellor.  In  ordinary  cases, 
the  beneficial  owner  of  a  bill  of  exchange  or 
negotiable  note,  which  is  payable  to  bearer,  or 
is  indorsed  in  blank,  may  institute  a  suit  there- 
on in  a  court  of  law,  in  the  name  of  any  one 
who  is  willing  to  allow  his  name  to  be  used  for 
that  purpose;  and  where  the  defendant  has  no 
legal  or  equitable  defense  to  the  bill  or  note, 
as  against  the  real  owner  thereof,  he  cannot  be 
permitted  to  show  that  the  nominal  plaintiff, 
in  whose  name  the  suit  is  so  brought,  is  not 
the  real  party  in  interest.  This  was  so  settled 
by  the  Supreme  Court,  in  Lovell  v.  Evertson, 
11  Johns.,  52,  and  by  this  court,  in  Cooper  v. 
Kerr,  cited  3  Johns.  Cas.,  606.  The  posses- 
sion of  a  bill  or  note  which  is  payable  to  bear- 
er, or  indorsed  in  blank,  is  prima  fade  evi- 
dence of  ownership;  and  also  that  the  holder 
received  it  upon  a  valuable  consideration  paid 
therefor,  in  the  usual  course  of  trade  or  busi- 
ness. As  a  general  rule,  therefore,  even  where 
there  is  a  failure  of  consideration  or  other 
equitable  defense,  as  between  the  defendant 
and  the  drawee  or  payee  of  the  bill  or  note,  or 
his  immediate  indorser,  he  cannot  call  upon 
the  plaintiff  to  prove  when,  or  upon  what  con 
sideration  the  bill  or  note  upon  which  the  suit 
is  brought  is  transferred  to  him,  or  how  it 
came  into  his  hands.  Byles,  Bills,  61.  The 
defendant,  however,  may,  in  such  cases,  show 
581*]  by  his  own  testimony,  the  *want  of 
consideration  as  between  him  and  the  imme- 
diate party  with  whom  he  contracted,  and 
that  the  suit  is  brought  for  his  benefit;  or  that 
the  plaintiff  received  the  bill  or  note,  with  a 
knowledge  of  the  defendant's  equitable  rights 
in  relation  to  the  same,  or  under  such  circum- 
stances that  he  cannot  be  considered  the  bona 
Jide  holder  thereof.  But  when  the  defendant 
shows,  upon  the  trial,  that  the  instrument  on 
which  the  suit  is  brought  was  lost  or  stolen,  or 
that  it  was  obtained  from  him  either  fraudu- 
lently or  by  force,  or  that  it  has  been  obtained 
by  force  or  fraud  from  any  previous  holder, 
and  put  in  circulation  without  the  consent  of 
the  owner,  this  forms  an  exception  to  the  gen- 
eral rule;  and  the  defendant  upon  the  proof  of 
those  circumstances,  may  require  the  plaintiff 
to  show  that  the  note  or  bill  came  into  his 
hands,  or  into  the  hands  of  some  other  person 
from  whom  he  rightfully  received  the  same, 
for  a  good  consideration,  before  it  was  due  and 
dishonored,  and  in  the  usual  course  of  trade 
or  business.  Vallett  v.  Parker,  6  Wend.,  615; 
Holme  v.  Carpser,  5  Binn.,  469;  Jackson  v. 
Heath,  1  Bail.,  355;  Patterson  v.  Hardacre,  4 
Taunt.,  114.  In  some  of  the  modern  cases  in 
England  the  courts  of  that  country  had  at- 
tempted to  go  further — so  as  to  require  the 
plaintiff  to  show  how  the  bill  or  note  came 
into  his  hands,  upon  mere  proof  of  failure  of 
consideration  as  between  the  defendant  and 
the  original  holder;  although  it  had  neither 
been  lost  or  stolen,  or  obtained  by  force,  or 
fraudulently,  from  the  defendant  or  the  previ- 
ous holder.  Such  appears  to  have  been  the 
opinion  of  three  of  the  judges  of  the  K.  B.,  in 
the  case  of  Heath  v.  Sampson,  2  Barn.  &  Ad., 
291,  in  which  it  was  held,  that  in  all  cases 
722 


where,  from  defect  of  consideration,  the  orig- 
inal payee  could  not  recover  on  the  note  or 
bill,  the  indorsee,  to  maintain  an  action  against 
the  maker  or  acceptor,  must  prove  a  bona  fde 
consideration  given  by  himself  or  a  prior  in- 
dorsee. Mr.  J.  Parke,  however,  insisted  upon 
confining  the  rule  of  throwing  the  onus  pro- 
bandi  upon  the  plaintiff,  to  those  cases  in 
which  the  note  or  acceptance  had  been  ob- 
tained by  felony,  fraud  or  duress,  or  where  it 
had  been  lost.  But  in  the  still  more  recent 
cases,  which  have  arisen  under  the  new  rules 
of  pleading  in  England,  the  courts  appear  to 
have  rejected  a  construction  which  would 
*throw  upon  the  holders  of  accommo-  [*582 
dation  bills  or  notes  the  onus  of  showing  that 
they  he'd  received  them  in  the  ordinary  course 
of  business,  and  paid  a  sufficient  consideration 
therefor.  See  French  v.  Archer,  2  Dowl.  Pr., 
130;  Stein  v.  Tglesias,  Id.,  252;  Lowe  v.  Chif- 
ney,  5  Moore  &  S.,  95;  Branah  v.  Roberta' 1 
Bing.  N.  S.,  465.  And  in  a  late  case,  in  an 
action  by  an  indorsee  against  the  acceptor  of 
a  bill  of  exchange,  where  the  defendant  of- 
fered proof  that  there  was  no  consideration 
for  his  acceptance,  and  insisted  that  the  onus 
was  thrown  upon  the  plaintiff  of  proving  the' 
consideration  of  the  indorsement  to  him,  Mr. 
J.  Patteson,  before  whom  the  cause  was  tried, 
decided  that  question  against  the  defendant. 
Whittaker  v.  Edmunds,  1  Moody  &  Rob.,  366. 
The  learned  judge  says:  "I  am  of  opinion 
that  the  evidence  offered  by  the  defendant, 
will  not  make  it  necessary  for  the  plaintiff  to 
prove  the  consideration  which  he  gave  for  the 
bill.  Since  the  decision  of  Heath  v.  Sampson, 
the  consideration  of  the  judges  has  been  a 
good  deal  called  to  the  subject,  and  the  prev- 
alent opinion  amongst  them  is,  that  the  courts 
have  of  late  gone  too  far  in  restricting  the 
negotiability  of  bills  and  notes.  If,  indeed, 
the  defendant  can  show  something  of  fraud 
in  the  previous  steps,  or  the  transfer  of  the  in- 
strument, that  throws  upon  the  plaintiff  the 
necessity  of  showing  under  what  circumstance 
he  became  possessed  of  it." 

The  principles  which  I  have  stated  may, 
therefore,  be  considered  as  the  present  com- 
mercial law  of  England,  and  of  those  states 
where  the  negotiability  of  bills  and  notes  is 
not  restricted  by  local  regulations  or  usages. 
Such,  at  least,  is  the  law  of  this  State.  And 
applying  these  principles  to  the  case  under 
consideration,  I  think  the  plaintiffs  were  not 
entitled  to  recover  the  full  amount  of  this  note, 
without  proof  on  their  part  to  show  when,  and 
under  what  circumstances,  it  came  into  the 
hands  of  Gwathmey;  and  that  at  the  time  of 
his  discharge  under  the  Insolvent  Act  he  was 
the  bona  fide  holder  and  owner  thereof. 

It  may  be  proper  here  to  remark,  that  the 
plaintiffs  only  sue  as  the  assignees  of  Gwath- 
mey under  the  Insolvent  Act,  and  not  as  the 
mere  holders  of  a  note  payable  to  bearer  or  in- 
dorsed in  blank;  and  although  the  note  was 
taken  in  Gwathmey's  *name,  they  are  [*583 
not  entitled  to  recover  any  part  thereof  in  this 
action,  unless  he  was  the  beneficial  as  well  as 
the  nominal  owner  thereof  at  the  time  of  his 
discharge  under  the  Act.  If  he  held  it  merely 
as  the  trustee  for  Grimshaw,  or  of  some  other 
person,  or  if  it  never  was  in  his  possession  as 
the  beneficial  holder  thereof  or  otherwise,  the 
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legal  title  to  the  note  did  not  pass  to  the  assign- 
ees by  the  assignment  under  the  Insolvent  Act; 
and  the  suit  in  that  case  should  not  have  been 
in  their  names  as  assignees,  but  in  the  name 
of  Gwathmey  himself.  Garr  v.  Gomez,  9  Wend. , 
653.  At  the  time  the  note  was  given,  it  was 
clearly  the  note  of  Grimshaw;  although  for 
some  reason  which  was  not  stated  at  that  time, 
he  took  it  in  the  name  of  a  third  person.  I 
have  not  been  able  to  find  any  evidence  in  the 
case  to  show,  or  from  which  it  can  be  legally 
inferred,  that  the  note  ever  was  in  the  posses- 
sion of  Gwathmey,  either  before  or  since  his 
discharge  under  the  Insolvent  Act.  It  does 
not  even  appear  that  it  was  inventoried  by  him 
as  a  part  of  his  property;  and  the  possession 
of  the  note  by  the  plaintiff's  attorney  at  the 
trial  is  not  any  evidence  that  it  belonged  to  the 
plaintiffs  in  their  character  of  assignees,  or 
that  it  had  ever  been  in  the  possession  of  the 
insolvent.  In  the  absence  of  all  proof  that 
that  the  note  ever  was  in  the  possession  of 
Gwathmey,  the  nominal  payee  in  whose  name 
it  was  taken  by  Grimshaw,  upon  the  settle- 
ment of  an  account  due  to  himself,  I  think  it 
might  have  fairly  been  inferred  that  the  note 
continued  in  the  hands  of  Grimshaw  until  the 
bringing  of  this  suit,  when  it  was  put  into  the 
hands  of  the  plaintiff's  attorney  to  be  collected 
for  Grimshaw's  benefit;  and  as  it  was  taken  by 
him  in  the  name  of  Gwathmey,  and  had  not 
been  indorsed,  he  may  have  supposed  it  was 
proper  to  bring  the  suit  in  the  names  of  the  as- 
signees of  the  nominal  payee.  Even  if  there 
had  been  a  mere  failure  of  consideration  after 
the-giving  of  the  note,  and  without  any  proof 
of  a  fraudulent  misrepresentation  in  obtaining 
it  from  the  defendants,  I  think  these  circum- 
stances of  suspicion  were  sufficient  to  prevent 
a  recovery  of  anything  more  than  was  equita- 
bly due  as  between  the  defendants  and  Grim- 
shaw, unless  the  plaintiffs  could  show  that  the 
note  had  been  actually  delivered  to  Gwathmey 
for  a  good  consideration,  before  his  discharge 
under  the  Insolvent  Act. 
584*]  *But  there  was  evidence  in  this  case 
of  actual  fraud,  in  obtaining  from  the  defend- 
ants a  note  for  a  much  larger  sum  than  was 
due  to  Grimshaw,  under  the  false  pretense  that 
he  was  the  holder  of  the  N.  O.  draft;  and  if  it 
had  appeared  that  Gwathmey  was  in  the  actual 
possession  of  the  note  before  it  fell  due,  the 
evidence  of  that  fraud  alone  would  have  been 
sufficient  to  throw  upon  the  plaintiffs  the  bur- 
den of  proving  how  and  under  what  circum- 
stances he  came  by  it,  and  that  he  paid  a  good 
consideration  therefor.  Ch.  J.  Jones,  who  de- 
livered the  opinion  of  the  Superior  Court, 
thinks  there  was  no  evidence  of  fraud  in  ob- 
taining the  note  from  the  defendants,  by  rep- 
resenting himself  as  the  holder  of  the  N.  O. 
draft;  and  that  Grimshaw  might  honestly  have 
supposed  himself  to  be  the  owner  of  that  draft, 
because  Thompson  had  agreed,  in  the  spring 
or  summer  previous  to  the  giving  of  the  note, 
to  let  him  have  the  draft,  provided  he  paid 
$1,700  therefor.  But  even  if  the  transaction 
had  occurred  immediately  after  the  con  versa 
lion  with  Thompson  took  place,  and  when 
Grimshaw  supposed  he  should  be  able  to  pay 
the  $1,700  and  take  up  the  draft,  he  could 
hardly  have  justified  himself,  as  an  honest 
man,  in  representing  to  the  defendants  that  he 
WEND.  14. 


was  the  holder  of  the  draft,  and  obtaining  their 
negotiable  securities  for  the  amount  of  the 
faith  of  &at  representation,  without  inform- 
ing them  that  the  draft  was  still  in  the  hands 
of  Thompson,  who  would  have  the  right  to 
collect  the  whole  amount  thereof  from  them 
unless  he  paid  the  $1,700  and  took  it  up.  It 
must  also  be  recollected  that  the  circumstances 
of  Grimshaw  had  materially  changed  at  the 
time  this  transaction  took  place,  in  Jan.,  1828, 
from  what  they  were  the  summer. previous, 
when  the  contract  for  the  conditional  purchase 
of  the  draft  was  made  with  Thompson.  He 
had  failed  some  time  in  Oct.,  1827,  for  a  very 
large  sum,  or  as  one  of  the  witnesses  says,  "it 
was  a  bad  failure."  He  was,  therefore,  in- 
solvent at  the  time  he  represented  himself  to 
the  defendants  as  the  holder  of  the  draft,  and 
at  that  time  he  could  not  have  expected  to  be 
able  to  pay  the  $1,700.  so  as  to  entitle  himself 
to  it.  It  was,  therefore,  a  gross  fraud  upon  the 
defendants  to  obtain  from  them  their  negoti- 
able securities,  upon  that  false  representation, 
and  when  *he  must  have  known  that  [*585 
the  defendants  would  not  have  given  them  to 
an  insolvent  man,  if  he  had  told  them  the  true 
state  of  the  case.  Neither  can  I  see  any  good 
reason  why  he  should  have  taken  this  note  in 
the  name  of  a  third  person,  unless  he  intended 
to  dispose  of  it  in  such  a  manner  that  the 
makers  could  not  protect  themselves  against 
the  payment  thereof  when  the  fraud  should  be 
discovered.  Other  facts  may  give  a  different 
coloring  to  this  transaction;  and  if  any  exist  it 
will  be  but  an  act  of  justice  to  Grimshaw  that 
the  plaintiffs  should  call  him  as  a  witness,  and 
thus  give  him  an  opportunity  to  throw  light 
upon  this  dark  transaction.  As  the  testimony 
now  stands  in  this  record,  it  appears  that  the 
note  was  obtained  from  the  defendants  by  act- 
ual fraud ;  and  the  plaintiffs  ought  not  to  have 
been  permitted  to  recover  any  more  than  was 
equitably  due  as  between  the  defendants  and 
Grimshaw,  without  showing  that  the  note  was 
received  by  Gwathmey  bonafide,  in  due  course 
of  business,  and  for  a  good  consideration. 

The  judgment  of  the  Supreme  Court,  re- 
versing that  of  the  Superior  Court  of  the  City 
of  N.  Y.,  was,  therefore,  right,  and  it  should 
be  affirmed. 

By  Senatm-  Tracy.  If  I  considered  the  de- 
cision of  this  case  to  turn  wholly  on  the  ques- 
tion that  has  been  chiefly  discussed  through  all 
the  stages  of  the  suit,  I  should  be  for  reversing 
the  judgment  of  the  Supreme  Court,  and  for 
affirming  that  of  the  court  below.  I  am  not 
prepared  to  sanction  the  doctrine  to  the  extent 
to  which  it  has  been  recently  carried  in  En- 
gland, that  the  indorsee  of  a  bill  of  exchange 
or  promissory  note,  the  consideration  of  which 
is  impeached  in  whole  or  in  part,  may  be  com- 
pelled to  show  that  he  became  the  holder  for  a 
valuable  consideration.  I  do  not  propose  to 
discuss  this  proposition  at  length,  for  in  my 
view  it  is  not,  necessarily,  involved  in  this 
case;  but  under  the  circumstances  in  which  it 
is  now  presented,  I  deem  it  proper  to  state 
briefly  why  I  am  unwilling  to  be  concluded  by 
the  opinion  which  the  Supreme  Court  seems  to 
entertain  of  it. 

I  had  always  supposed  it  to  be  well  settled 
as  a  general  rule,  that  possession  is  pi-ima  facie, 
evidence  of  property  in  negotiable  paper,  that 
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586*]  *it  was  an  attribute  of  a  bill  of  ex- 
change or  a  promissory  note,  distinguishing  it 
from  all  other  parol  contracts,  that  it  carried 
with  it,  as  part  of  its  negotiable  character,  a 
presumption  of  consideration,  and  especially 
when  it  came  into  the  hands  of  one  not  a  party 
or  privy  to  its  creation;  that  such  a  person 
must  be  presumed  to  be  a  bonaflde  holder  for  a 
valuable  consideration,  and  that  to  impeach  his 
right  to  recover,  it  was  necessary  for  the  de- 
fendant to  repel  the  presumption  of  law  in 
favor  of  the  holder,  by  proof  which  should  at 
least  create  a  suspicion  of  the  fairness  of  his 
possession.  Without  multiplying  cases  to  cor- 
roborate what  I  deemed  the  established  general 
rule  in  this  respect,  I  will  refer  to  a  few  as  ex- 
pressing my  notions  of  it.  The  case  of  Collins 
v.  Masters,  1  Bos.  &  P.,  548,  in  which  Ch.  J. 
Eyre,  in  delivering  the  opinion  of  the  court, 
says,  that  no  evidence  of  want  of  consideration 
or  other  ground  to  impeach  the  apparent  value 
received,  was  ever  admitted  between  the  ac- 
ceptor or  drawer  and  the  third  person  holding 
the  bill  for  value;  that  the  rule  is  so  strict  that 
it  will  be  presumed  that  he  does  hold  for  value 
until  the  contrary  appears;  that  the  onus  pro- 
bandi  lies  on  the  defendant;  that  if  the  defend- 
ant can  prove  that  the  possessor  gave  no  value 
for  the  bill,  then  the  possession  is  in  privity 
with  the  first  holder,  and  will  be  affected  by 
everything  which  would  affect  the  first  holder; 
but  that  for  the  purpose  of  rendering  bills  of 
exchange  negotiable,  the  right  of  property 
passes  with  the  bills,  and  the  holder  with  the 
bill  takes  the  property,  and  his  title  is  stamped 
upon  the  bill  itself.  In  King  v.  Wilson,  2 
Camp.,  5 — 7,  Ld.  Ellenborough  ruled  that  the 
possessor  of  a  note  will  not  be  called  upon  to 
shows  his  title  to  it,  or  the  consideration  given 
for  it,  without  evidence  from  the  other  side 
that  he  obtained  the  possession  of  it  by  bad 
faith,  or  at  least  under  suspicious  circum- 
stances. The  principle  was  there  distinctly 
asserted,  that  possession  of  itself  was  presump- 
tion of  ownership  for  a  valuable  consideration, 
which  the  other  side  must  repel,  and  that  a  con- 
trary rule  compelling  the  holder  to  show  that 
he  gave  a  valuable  consideration  would  greatly 
impair  the  credit  and  impede  the  circulation  of 
negotiable  paper.  In  Riddle  v.  Mandemlle,  5 
Cr.,  322,  Ch.  J.  Marshall  expresses  it,  as  the 
587*]  clear  opinion  of  the  court,  that  *the  in- 
dorsement of  a  note  is,  prima  fade,  evidence 
of  value  received  by  the  indorser,  and  that  it 
was  incumbent  on  the  party  objecting,  to  repel 
the  presumption  by  proof  that  the  fact  was 
otherwise.  In  the  Supreme  Court  of  this  State, 
the  same  doctrine  was  certainly  maintained  as 
long  ago  as  Conroy  v.  Warner,  3  Johns.  Gas., 
259,  and  as  lately  as  Dean  v.  Hewitt,  5  Wend., 
257,  and  Brown  v.  Taber,  Id.,  566.  In  the 
former  case  J.  Thomson  says  that  it  was  a 
principle  necessary  for  maintaining  and  facili- 
tating that  commercial  intercourse  that  is  car- 
ried on  by  means  of  them,  that  bills  of  ex- 
change and  promissory  notes  should  prima 
facie  import  a  consideration,  and  Gh.  J.,  Kent, 
in  the  same  case,  recognizes  the  rule  to  be, 
that  a  holder  of  a  bill  or  note  payable  to  bearer 
need  not  prove  a  consideration  unless  he  pos- 
sesses it  under  suspicious  circumstances.  In 
the  two  latter  cases,  J.  Marcy,  delivering  the 
opinion  of  the  court,  admits  the  rule  to  be, 
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that  the  court  will  not  inquire  into  the  right 
of  a  holder  of  negotiable  paper  to  maintain  a 
suit  for  its  recovery,  unless  circumstances  ap- 
pear showing  his  possession  to  be  mala  fide; 
and  that  if  a  note  is  put  into  circulation  fraud- 
ulently, there  must  be  circumstances  proved 
bringing  knowledge  of  the  fraud  to  the  holder, 
in  order  to  defeat  his  right  to  recover. 

But  though  I  supposed  the  general  rule  to 
be,  as  expressed  by  the  distinguished  judges  to 
whose  opinions  I  have  just  referred,  yet  I  was 
not  unaware  that  there  were  some  exceptions 
to  it,  or  rather,  as  I  apprehended, some  cases  in 
which  particular  facts  were  deemed  to  rebut 
the  general  presumption  in  favor  of  the  holder 
of  negotiable  paper,  that  he  had  possessed  him- 
self of  it  for  a  valuable  consideration;  but  un- 
til this  argument  I  had  not  supposed  that  any 
of  those  cases  went  further  than  where  it  was 
proved  that  the  maker,  or  some  rightful  holder 
of  the  paper,  was  dispossessed  of  it  involun- 
tarily: in  other  words,  that  the  general  pre- 
sumption in  favor  of  the  holder's  having  re- 
ceived it  for  a  valuable  consideration  was  only 
repelled  by  proof  that  the  last  person  in  pos- 
session, who  could  lawfully  negotiate  or  circu- 
late it,  did  not  in  fact  negotiate  or  circulate  it. 
Thus,  where  a  negotiable  paper  is  proved  to 
have  been  lost,  it  might  be  considered  a  fair 
presumption  that  it  was  found  by  the  person 
who  appears  as  the  holder  of  it,  *and  [*588 
this  presumption  would  rebut  the  general  pre- 
sumption which  otherwise  would  attach  in 
favor  of  his  possession.  So  where  negotiable 
paper  has  been  stolen,  a  presumption  that  the 
holder  was  privy  to  the  felony  would  rebut  the 
general  presumption  in  his  favor,  and  cast 
suspicion  on  his  possession.  The  same  also 
where  the  instrument  was  extorted  from  the 
maker  or  lawful  owner  of  it  by  duress,  or 
where  either  of  them  was  dispossessed  of  it  by 
gross  fraud,  and  without  intention  or  consent 
on  his  part  in  any  way  to  negotiate  or  circu- 
late it.  But  where  a  person  delivers  bills  of 
exchange  or  promissory  notes  to  another,  for 
him  to  negotiate  for  a  specified  purpose,  and 
he  fraudulently  negotiates  them  fora  different 
purpose,  I  have  not  supposed  that  this  fact  re- 
pelled the  general  presumption  in  favor  of  the 
holder's  having  obtained  them  for  a  full  con- 
sideration; and  still  less  did  I  suppose  that  this 
presumption  was  repelled  in  case  of  a  volun- 
tary delivery  of  a  note  by  the  maker  of  it,  by 
proof  that  he  was  induced  to  make  it  by  fraud- 
ulent representations  or  by  a  misapprehension 
of  facts.  It  certainly  would  greatly  diminish 
the  value  and  usefulness  of  a  species  of  credit 
incalculably  multipled  and  immensely  impor- 
tant to  a  commercial  community  like  ours,  to 
allow  the  maker  of  a  note,  who  has  voluntarily 
parted  with  it,  to  come  into  court  and  impeach 
the  holder's  right  of  possession, by  proving  that 
it  was  given  without  sufficient  consideration; 
upon  a  misrepresentation  or  a  misapprehen- 
sion of  facts.  It  is  evident,  that  ordinarily  in 
such  a  case,  unless  the  negotiation  of  such  in- 
struments is  to  be  deemed  of  itself  a  cause  for 
suspicion,  there  is  no  more  reason  for  imput- 
ing to  the  holder  a  knowledge  of  the  circum- 
stances attending  the  original  making,  than 
there  is  to  impute  a  like  knowledge  to  the  in- 
dorsee or  holder  of  every  negotiable  instru- 
ment. It  is  in  this  respect  entirely  distinguish- 
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able  from  cases  of  a  lost  or  stolen  note.in  which 
there  has  not  intervened  a  known  possessor 
who  could  give  to  the  holder  a  rightful  pos- 
session. 

It  may  be  said,  I  know,  that  as  the  law  pro- 
tects the  holder  in  his  right  to  recover,  if  he 
shall  have  obtained  the  bill  or  note  for  a  full 
consideration,  notwithstanding  it  shall  have 
been  fraudulent  or  without  valid  consideration 
at  its  original  concoction,  there  is  no  hardship 
589*]  in  requiring  him  to  prove  that  *he  ac- 
quired the  possession  bona  fide  and  for  full 
value.  Certainly  there  would  be  no  peculiar 
hardship  in  this  rule,  more  than  there  is  in  the 
rules  relating  to  the  acquisition  of  other  kinds 
of  property,  if  it  were  well  established  and 
generally  understood.  But  though  there  might 
be  no  hardship  as  respects  its  application  to 
the  holders  of  negotiable  paper,  there  would 
be,  I  think, great  impolicy  as  respects  its  effect 
upon  this  great  and  indispensable  instrument 
of  trade.  While  bills  of  exchange  and  promis- 
sory notes  in  some  form  constitute  the  me- 
dium of  exchange,  the  representative  of  the 
property  of  the  country,  and  in  a  great  meas- 
ure its  currency  and,  consequently,  the  basis 
of  general  credit  and  business,  it  is  natural 
and,  indeed,  inevitable,  that  they  should  often 
pass  from  hand  to  hand,  for  considerations 
known  only  by  the  parties  to  the  transfer.  It 
would,  therefore,  greatly  impair  the  confi- 
dence in  these  instruments  of  trade,  and  crip- 
ple their  usefulness,  if  the  holder  of  them,  for 
a  light  cause,  could  have  his  title  impeached, 
and  be  required  to  sustain  it  by  positive  proof 
of  the  time,  place  and  circumstances  of  his  ac- 
quiring it.  As  the  course  of  commercial  and 
other  business  now  is,  a  bona  fide  holder  might 
be  involved  in  serious  inconvenience  and  diffi- 
culty to  make  out  the  fact,  and  would  some- 
times be  defeated  of  his  security,  though  he 
had  obtained  it  fairly,  in  full  confidence  of  the 
unimpeachable  nature  with  which  the  law  had 
clothed  this  species  of  paper.  If  to  the  em- 
barrassment to  which  this  doctrine  subjects 
promissory  notes,  there  be  added  the  one  aris- 
ing out  of  another  doctrine  which  has  lately 
obtained,  and  which  I  am  inclined  to  think  is 
no  better  founded  in  principle  or  authority,  I 
mean  the  doctrine  that  the  consideration  of  a 
promissory  note  is  impeachable  in  the  hands  of 
a  bona  fide  indorsee,  taking  it  in  payment  or 
security  for  a  precedent  debt — the  two  embar- 
rassments together  are  fitted  to  produce  an  im- 
portant change  in  the  circulation  and  useful- 
ness of  negotiable  paper.  Whether  it  be  wise 
for  the  purpose  of  defeating  occasional  frauds, 
and  of  accomplishing  exact  justice  in  rare 
cases,  to  produce  this  change,  is  a  matter  about 
which  different  opinions  may  be  entertained; 
but,  for  my  own  part,  I  agree  with  an  early 
and  distinguished  judge  of  this  State,  that  if  a 
man  carelessly  or  by  imposition  give  a  nego- 
59O*]  liable  note,  it  *is  better  he  should  pay 
it  than  that  the  whole  system  be  shaken. 

The  opinion  expressed  by  the  Supreme  Court 
in  this  case,  that  where  the  original  considera- 
tion of  a  note  is  impeached  for  fraud,  the  pre- 
sumption that  an  indorsee  obtained  it  bona  fide 
and  for  full  value  is  so  far  rebutted,  that  he 
must  prove  the  fact,  certainly  is  sustained  by 
some  recent  English  cases,  particularly  by  those 
of  Thomas  v.  Newton,  2  Carr.  &  P.,  606,  and 
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Mann  v.  Lent,  1  Mood.  &  M.,  240,  decided 
first  at  Nisi  Prius  before  Ld.  Tenterden,  and 
afterwards  in  Bench,  as  reported  10  Barn.  & 
C.,  877  ;  and  it  is  also  sustained  by  implication 
from  the  language  of  the  court  in  Woodhull  v. 
Holmes,  10  Johns.,  231.  In  regard  to  the  En- 
glish decisions,  I  do  not  propose  to  say  more 
than  that,  though  they  are  made  by  learned 
judges,  they  are  regarded,  even  in  the  country 
where  made,  as  an  innovation  on  previously 
received  opinions,  and  as  in  conflict  with  many 
former  decisions ;  besides,  the  authority  of 
these  decisions,  though  entitled  to  great  re- 
spect, is  not  binding  on  us,  as  it  would  have 
been  were  the  decisions  of  an  earlier  date  ;  and 
why  the  reasons  given  for  them  are  not  satis- 
factory to  me,  I  have  already  endeavored  to 
explain.  The  direct  point  in  Woodhull  v. 
Holmes  was  the  competency  of  an  indorser  to 
prove  that  a  promissory  note  was  put  into  cir- 
culation fraudulently,  subsequently  to  his  in- 
dorsement of  it  ;  and  though  the  court  did, 
somewhat  incidentally,  express  the  opinion 
that  as  the  note  was  put  into  circulation  by 
fraud,  the  holder  would  be  bound  to  show 
himself  a  bona  fide  possessor,  yet  they  distinctly 
admitted  that  the  question  presented  was  not 
whether  the  facts  offered  in  evideuce  by  the 
defendant  were  sufficient  to  oblige  the  plaintiff 
to  show  that  he  gave  a  valuable  consideration 
for  the  note,  but  whether  the  indorser  could  be 
admitted  to  prove  those  facts.  No  notice  was 
taken  by  the  court  of  the  previous  decisions  in 
Cruger  v.  Armstrong,  3  Johns.  Cas.,  5,  and 
Gonroy  v.  Warren,  Id.,  259  ;  at  least  no  inti- 
mation is  expressed  of  an  intention  to  overrule 
the  principle  of  them,  which  certainly  was 
done  if  the  case  is  authority  to  the  extent  now 
claimed.  But  admitting  the  American  author- 
ities to  be  no  more  harmonious  and  reconcila- 
ble with  each  other  than  the  *English,  [*5J>  1 
and  that  both  are  equally  divided  on  this 
point,  which  would  be  conceding  more  than 
can  be  fairly  claimed  ;  still  I  shall,  without 
hesitation,  adhere  to  the  rule  which  I  believe 
public  policy  points  out  as  sound  and  salutary. 
This  rule,  as  it  has  been  generally  understood, 
I  think,  both  by  the  profession  and  the  com- 
mercial community,  is,  that  the  indorsee  of 
negotiable  paper  shall  be  presumed  to  have  ob- 
tained it  bona  fide  and  for  value,  unless  it  be 
proved  that  the  maker  or  a  previous  holder 
was  dispossessed  of  it  without  his  consent,  or 
that  the  plaintiff  is,  in  fact,  a  party  or  privy  to 
the  fraud  complained  of.  Until  this  latter  fact 
is  proved,  in  cases  where  the  paper  has  been 
voluntarily  issued,  the  indorsee  should  not  be 
required  to  show  that  he  gave  value,  nor  the 
defendant  be  allowed  to  prove  that  he  received 
none. 

But  the  present  case  is  sui  generis,  having  no 
clear  analogy  with  any  other  case  which  I  have 
been  able  to  find.  Grimshaw  having  an  open 
account  with  the  defendants,  on  the  settlement 
of  it,  falsely  pretends  that  he  is  the  owner  and 
holder  of  a  certain  bill  of  exchange  for  which 
the  defendants  were  liable,  and  thereby  in- 
duces them  to  allow  him  the  amount  of  it  in 
the  account,  and  to  give  their  note  for  the  bal- 
ance. This  note,  at  his  request,  was  made 
payable  to  Gwathmey.  among  whose  effects,  in 
the  condition  it  was  first  executed,  it  is  after- 
wards found  by  the  plaintiffs,  who  are  his  as- 
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signees  under  the  insolvent  law.  The  impor- 
tant question  is,  in  what  attitude  do  the  plaint 
iffs  present  themselves  to  the  court  ? — and  es- 
pecially can  they  be  regarded  as  indorsees  of 
negotiable  paper  ?  In  the  first  place  it  cannot 
be  doubted  that  the  plaintiffs,  coming  to  the 
possession  of  the  note  merely  through  their 
character  of  assignees  of  an  insolvent,  only 
represent  Gwathmey,  and  that  the  same  rules 
of  law  and  evidence  can  be  urged  against  them 
as  could  be  against  him  were  the  suit  in  his 
name.  Next,  I  am  disposed  to  think,  notwith- 
standing the  suspicious  circumstance  of  Grim- 
shaw's  being  insolvent  when  the  note  was  ex- 
ecuted, that  its  subsequent  possession  by 
Gwathmey  cannot  be  deemed  a  mere  trust  pos- 
session for  Grimshaw,  but  that  Gwathmey  is  to 
be  regarded  in  the  same  relation  as  though  the 
defendants,  at  Grimshaw's  request,  had  thera- 
592*]  selves  delivered  the  note  to  *him.  And 
what  is  this  relation  ?  Is  it  that  of  an  indorsee 
of  a  negotiated  note  ?  Certainly  aot ;  on  the 
contrary,  he  presents  himself  simply  as  the 
payee  of  the  note,  and  in  this  character  he 
cannot  claim  in  his  favor  that  presumption  of 
ignorance  of  the  original  transaction,  which 
from  motives  of  public  policy  the  law  extends 
to  an  indorsee.  Being  the  payee,  he  is  in  law, 
if  not  in  fact,  a  party  and  privy  to  the  creation 
of  the  note.  It  is  no  reply,  that  the  circum- 
stances proved  show  that  he  was  not  present 
when  the  note  was  concocted  ;  for  however  ig- 
norant or  innocent  he  may  have  been  of  the 
fraud,  he  still  remains  the  payee,  and  is  not  in 
fact  an  indorsee  of  the  note  ;  and  being  payee, 
he  cannot  claim,  nor  is  there  good  reason  why 
he  should  claim,  the  peculiar  privilege  which 
the  law,  for  public  policy  more  than  for  regard 
to  individual  rights,  and  sometimes  in  deroga- 
tion of  individual  rights,  attaches  to  an  in- 
dorsee. Besides,  the  facts  will  not  warrant  the 
presumption  that  Gwathmey  took  the  note 
without  knowledge  of  the  consideration  for 
which  it  was  given.  He  saw  that  he  was 
payee,  and  it  must  be  presumed  that  he  ascer- 
tained why  he  was  made  so.  The  fact  that  it 
was  a  negotiable  note  does  not,  as  I  can  per- 
ceive, make  the  least  difference.  Between  the 
payee  and  the  maker  of  a  note  the  rights  and 
relations  of  the  parties  are  precisely  the  same, 
whether  the  note  be  or  be  not  negotiable  ;  and 
in  this  case  Gwathmey  has  no  greater  rights 
against  the  defendants  than  he  would  have  if 
they,  instead  of  giving  the  note,  had  stated  the 
account  and  all  the  transactions  between  them 
and  Grimshaw,  and  had  subjoined  an  agree- 
ment in  consideration  of  the  premises  to  pay 
the  balance,  or  part  of  the  balance,  due  to 
Gwathmey. 

In  this  view  of  the  case,  I  shall  vote  for  af- 
firming the  judgment  of  the  Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
Court  voted  in  the  negative.  Whereupon,  the 
judgment  of  the  Supreme  Court  was  affirmed. 

Judgment  affirmed. 

Affirming— 12  Wend.,  487. 

Cited  in— 23  Wend.,  313 :  3  Edw.,  131 ;  3  Sandf .  Ch., 
323 :  1  Lans.,  442 :  24  Barb.,  561 :  31  Barb.,  187 :  43 
How.  Pr.,  425;  12  Abb.  N.  8., 425:  34  Super.,  387;  36 
Super.,  51;  2  B.  D.  8.,  161;  1  Leg.  Obs.,  47;  2  Leg. 
Obs..  90;  21  Minn.,  386 ;  35  Am.  Dec.,  568. 
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*GREGORY  &  SELMAN      [*593 

v. 
DODGE  &  GREEN. 

Competency  of  Wit  nesses — Objection  on  the  Ground 
of  Interest — Practice. 

Where,  to  a  bill  in  chancery  filed  to  obtain  an  ac- 
count of  mercantile  transactions,  the  defendant  put 
in  an  answer  alleging  that  one  A  B,  a  third  person 
not  a  party  to  the  suit,  was  a  partner  in  trade  with 
the  complainants,  carrying  on  business  in  his  own 
name,  and  that  the  concern  conducted  by  him  was 
largely  indebted  to  the  defendant,  and  on  a  replica- 
tion being  filed,  denying  the  truth  of  the  answer.  A 
B  was  examined  as  a  witness  for  the  defendant,  and 
proved  all  the  allegations  made  by  the  defendant;  it 
was  held  that  A  B  was  a  competent  witness,  notwith- 
standing the  effect  of  his  testimony  was  to  charge 
the  complainants  with  a  debt  for  which  he  was  in- 
dividually liable,  and  of  the  liability  of  the  com- 
plainants for  the  payment  of  which  there  was  no 
proof  independent  ot  such  testimony,  (a) 

An  objection  to  the  competency  of  a  witness  on 
the  ground  of  interest  must  be  taken  before  the 
closing  of  the  proofs;  it  is  too  late  to  object  when 
the  cause  is  brought  to  a  hearing  on  the  pleadings 
and  proofs. 

Citations— 16  Johns.,  34,  89 ;  2  Stark.  Gas.,  414 ;  3 
Barn.  &  C.,  385 ;  12  Moore,  55  ;  5  T.  R.,  578 ;  2  East, 
461 ;  Phil.,  55 ;  Stark,  pt.  4, 301 ;  13  Mass.,  210 ;  13  East, 
175 ;  3  T.  R.,  27 ;  Str.,  35  ;  5  Barn.  &  C.,  385 ;  2  Stark. 
Ev.,  302 ;  13  East,  176 ,  2  Desauss.,  4, 5 ;  3  Camp.,  317 ;  4 
Taunt,  752 ;  16  Johns.,  89  ;  8  Cow.,  60  ;  1  Esp.,  20, 103; 
2  Bing.,  133;  6  Bing.,  181 ;  4  Maule  &  S.,  475;  2  Carr. 
&  P.,  305 ;  9  Cow.,  44, 123, 150,  173 ;  1  Bailey  (S.  C.),  201; 
4T.  R.,  578 ;  2  Pick.,  240 ;  6  Johns.,  538 ;  2  R.  S.,  175 ;  2 
Paige,  Ch.,  60;  3  Paige,  Ch.,  241,  552;  1  T.  R.,  717 ;  5 
Rand.,  44,  69 ;  Peake,  Ev.,  195 ;  7  Wend.,  181. 

A  PPEAL  from  Chancery.  Gregory  &  Sel- 
IJL  man  filed  a  bill  in  chancery  against  Dodge 
&  Green,  for  an  account  in  relation  to  cer- 
tain mercantile  transactions  had  between  them. 
The  complainants  resided  atMarblehead,in  the 
State  of  Mass. ;  the  defendants  in  the  City  of 
1^.  Y.  The  business  in  reference  to  which  an 
account  was  asked,  was  the  buying  and  selling 
of  fish;  the  complainants  from  time  to  time 
having  consigned  large  quantities  of  fish  to  the 
defendants,  which,  by  an  agreement  between 
them  made  about  Jan.  1,  1827,  the  defendants 
were  to  sell  and  account  for,  taking  one  half 
the  profits.  Dodge  alone  put  in  an  answer, 
Green  having  died  after  the  filing  of  the  bill. 
He  alleged  that  the  complainants  were  partners 
in  trade  with  one  Levitt  Kingsbury,  who  car- 
ried on  business  as  a  dealer  in  fish  and  other 
merchandise  at  Albany,  under  articles  of  co- 
partnership entered  into  by  him  with  the  com- 
plainants June  29,  1826,  and  that  at  the  solici- 
tation of  Kingsbury  and  of  Gregory,  one  of 
the  complainants,  the  firm  of  Dodge  &  Green 
agreed  to  give  credit,  make  acceptances,  and 
assume  responsibilities,  to  enable  the  complain- 
ants and  Kingsbury  to  carry  *on  their  [*594 
business  at  Albany.  He  referred  to  an  account 
annexed  to  his  answer,  which  he  alleged  to  be 
a  true  account  of  all  shipments  made  to  him 
by  the  complainants,  and  of  all  dealings  and 
transactions  of  the  firm  of  Dodge  &  Green  with 
the  complainants  and  Kingsbury,  exhibiting  a 
balance  of  $257.80  as  due  to  the  firm  of  Dodge 
&  Green  Sep.  5,  1827,  for  which  amount  they 
accepted  the  note  of  Kingsbury,  and  thus  the 
account  was  settled.  The  defendant  also  an- 
nexed to  his  answer  two  other  accounts,  one  as 
kept  with  Gregory  &  Selman,  and  the  other 

(a)'  See  dissenting  opinion  of  Senator  Tracy. 
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with  Levitt  Kingsbury,  showing  a  balance  on 
•each  in  favor  of  his  firm;  and  he  alleged,  in 
his  answer,  that  remittances  made  to  his  firm 
by  Kingsbury  were  placed  to  the  credit  of  the 
complainants  and  of  Kingsbury  indiscriminate 
ly,  without  objection  by  either  of  them.  A 
replication  was  filed  and  proofs  taken.  Levitt 
Kingsbury  appeared  as  a  witness  on  the  part  of 
the  defendant  before  the  examiner,  and  was 
sworn,  the  counsel  for  the  complainants  re- 
serving the  right  thereafter  to  except  to  his  tes- 
timony, if  he  thought  proper,  on  the  ground  of 
interest.  The  witness  then  proceeded  to  testify. 
His  examination  was  interrupted,  and  was  sub- 
sequently recommenced  before  another  exam- 
iner, who  made  a  note  on  the  deposition  of  the 
witness,  in  these  words:  "This  examination  is 
continued  before  me  by  the  consent  of  the 
counsel  of  both  parties,  the  complainants'  coun- 
sel reserving  every  objection  to  the  competency 
of  the  witness,  and  all  other  legal  exceptions." 
The  first  examination  of  Kingsbury  was  com- 
menced Dec.  10,  1829,  and  the  second  Apr.  5, 
1830.  Kingsbury  fully  proved  the  answer.  The 
defendants  exhibited  the  articles  of  agreement 
between  the  complainants  and  Kingsbury,  re- 
ferred to  in  his  answer,  whereby  the  complain- 
ants covenanted  that  they  would  from  time  to 
time  "send,  remit  and  consign  to  Kingsbury, 
vessels,  goods  and  merchandise,  to  be  by  him 
received  as  their  agent  and  consignee  and  sold, 
kept,  bartered  and  managed  in  such  way  and 
manner  as  he  should  think  best  and  most  for 
their  interest;"  and  Kingsbury  engaged,  on  his 
part,  to  dispose  of  such  consignments  as  should 
be  made  to  him,  agreeably  to  such  instructions 
as  he  should  from  time  to  time  receive,  or  in 
the  manner  most  beneficial  to  the  concern. 
595*J  *The  profits  and  losses  (after  deducting 
the  rent  of  the  store  occupied  by  Kingsbury) 
to  be  equally  divided.  Several  witnesses  were 
examined  on  the  part  of  the  complainants,  and 
sundry  letters  between  the  parties  and  other 
papers  were  produced  as  exhibits.  Kingsbury 
was  insolvent  when  he  commenced  business 
with  the  complainants,  and  the  complainants 
stopped  payment  in  Feb.,  1828. 

The  cause  was  heard  on  the  pleadings  and 
proofs  before  the  Vice-  Chancellor  of  the  First 
Circuit,  who  ordered  the  deposition  of  Kings- 
bury  to  be  suppressed,  and  made  a  reference 
to  a  master  to  take  and  state  an  account  be- 
tween the  parties,  excluding  therefrom  all  ac- 
counts in  which  Kingsbury  was  interested,  ei- 
ther solely  or  jointly  with  the  complainants  as 
copartners,  and  that  in  taking  the  account,  the 
master  exclude  the  testimony  of  Kingsbury. 
From  this  order  and  decree  the  defendant  ap- 
pealed to  the  Chancellor,  who  reversed  the 
whole  of  the  order  and  decree,  except  the  ref- 
erence to  the  master  to  take  and  state  the  ac- 
count, and  directed  the  proceedings  to  be  re- 
mitted, etc.  The  Chancellor,  on  making  his  de- 
cree, delivered  the  following  opinion: 

"No  objection  was  made  to  the  competency 
of  Kingsbury  as  a  witness  before  the  exam- 
iner; and  as  the  nature  of  his  interest,  if  he  had 
any,  was  such  that  it  might  have  been  released 
if  a  distinct  objection  had  been  made  before 
the  testimony  was  closed,  it  was  too  late  to  ob- 
ject to  his  competency  at  the  hearing.  Bk.  v. 
Atwater,  2  Paige,  54;  Townv.  Needham,  3  Id., 
546.  Again;  the  testimony  of  this  witness  was 
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not  completed  before  the  examiner  until  some 
months  after  the  new  rules  of  this  court  went 
into  operation;  and  the  85th  Rule  expressly  de- 
clares, that  no  objection  to  the  competency  of 
a  witness  shall  be  made  at  the  hearing  unless 
such  objection  was  made  before  his  testimony 
was  closed.  The  reservation  which  the  com- 
plainants' counsel  made,  at  the  commencement 
of  the  examination,  of  a  right  to  except  to  the 
testimony  of  the  witness  thereafter,  on  the 
ground  of  interest,  if  he  should  think  proper 
to  do  so,  was  neither  a  compliance  with  the 
letter  or  spirit  of  the  rule.  It  amounted  to  noth- 
ing more  than  saying:  '  If  the  witness  you  are 
about  to  examine  discloses  anything  that  shows 
he  is  interested,  *and  if  I  shall  think  it  [*596 
fit  for  the  interest  of  my  clients  to  exclude  his 
testimony  on  that  account,  I  reserve  then  the 
right  to  make  that  objection.'  But  the  object 
of  requiring  the  objection  to  the  competency 
of  a  witness  to  be  made  before  his  testimony 
is  closed,  was  to  enable  the  party  calling  him 
to  obviate  the  objection  if  possible  by  a  release, 
or  if  that  could  not  be  done,  to  give  the  party 
an  opportunity  of  substantiating  the  facts  by 
other  witnesses.  When  a  witness  is  called  by 
one  party,  if  the  adverse  party  intends  to  prove 
by  other  evidence  that  the  witness  is  interested 
in  favor  of  the  party  calling  him,  or  that  he  is 
otherwise  incompetent,  the  objection  to  his 
competency,  and  the  nature  of  the  interest  or 
other  disqualification,  should  be  distinctly 
stated,  in  the  same  manner  as  an  objection  to 
the  competency  of  a  witness  is  taken  at  the  cir- 
cuit; except  that  it  will  not  be  necessary  for 
the  party  making  the  objection  to  produce  his 
evidence  in  support  thereof  previous  to  the  ex- 
amination of  the  witness,  where  the  nature  of 
the  disqualification  is  particularly  stated,  and 
the  objection  to  the  competency  of  the  witness 
on  that  ground  is  noted  by  the  examiner  before 
the  testimony  of  the  witness  is  closed,  so  that 
the  party  calling  him  may  have  a  fair  oppor- 
tunity to  obviate  the  objection  where  it  can  be 
obviated.  It  will  be  sufficient  if  the  party  mak- 
ing the  objection  produced  his  proof  in  sup- 
port of  the  same  at  any  time  before  the  proofs 
in  the  cause  are  closed,  and  while  the  exam- 
ination of  the  witness  is  going  on  before  the 
examiner.  Where  the  interest  appears  from 
the  examination  of  the  witness  himself,  the  ob- 
jection should  be  distinctly  made,  and  should 
be  passed  upon  or  noted  by  the  examiner  when 
the  facts  disclosing  such  interest  are  sworn  to 
by  the  witness,  or  at  least  before  the  examina- 
tion is  closed. 

Upon  the  merits  of  this  question  also,  I  do 
not  perceive  that  this  witness  was  interested  in 
defeating  a  recovery  in  favor  of  these  com- 
plainants against  the  defendant.  If,  as  he  tes- 
tified, the  matters  in  controversy  were  matters 
in  which  he  was  jointly  concerned  with  the 
complainants  as  a  partner,  then  he  was  inter- 
ested in  having  them  recover  the  whole  sum 
claimed, as  he  could  call  upon  them  to  account 
to  him  as  a  partner  therefor,  although  it  had 
been  recovered  in  a  suit  prosecuted  *in  [*597 
their  names  only  ;  and  if  he  was  also  liable  to 
the  defendant  as  a  partner  of  the  complainants, 
for  the  amount  claimed  as  an  offset  against 
the  partnership  demands,  it  only  balanced  his 
interest  so  as  to  make  him  indifferent  between 
the  parties.  The  fact  that  his  copartners  were 
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insolvent  did  not  alter  the  nature  of  his  inter- 
est ;  because,  if  they  had  obtained  a  decree 
against  the  defendant,  he  could,  by  filing  a  bill 
to  settle  the  copartnership  accounts,  have  pre- 
vented them  from  receiving  the  money  until 
the  whole  copartnership  debts,  including  any 
balance  which  might  be  due  to  him  from  his 
copartners,  were  settled  or  provided  for.  The 
fund  being  within  the  jurisdiction  of  this  court 
it  might  be  reached  on  such  a  bill,  although 
Gregory  &  Selmon  were  insolvent  and  out  of 
the  State.  If  Kingsbury  is  considered  only  as 
an  agent  of  the  complainants,  from  the  agree- 
ment which  is  made  an  exhibit  in  the  cause, 
his  interest  in  defeating  a  recovery  against 
Dodge  in  favor  of  his  principal  is  not  thereby 
increased.  In  any  other  view  I  have  been  able 
to  take  of  this  case,  the  witness,  at  the  most, 
was  interested  in  the  question,  as  to  some  of 
the  matters  upon  which  he  was  examined,  but 
was  not  interested  in  defeating  the  complain- 
ants as  to  the  matters  in  controversy  in  this 
suit.  The  order  to  suppress  his  deposition  with 
costs,  and  so  much  of  the  decretal  order  of  ref- 
erence as  is  appealed  from,  are  erroneous,  and 
must  be  reversed,  with  costs." 

From  the  decree  of  the  Chancellor  the  com- 
plainants appealed  to  this  court,  where  the  case 
was  argued  by, 

Mr.  R.  Sedgwick,  for  the  appellants. 

Mr.  M.  Hoffman,  for  the  respondent. 

Points  insisted  on  by  the  counsel  far  the  appel- 
lants: 

1.  Kingsbury  was  not  a  competent  witness 
to  prove  that  for  which  he  was  called;  that  is, 
that  the  complainants  are  chargeable  with  the 
claim  of  the  defendant  against  him.  The  ques- 
tion in  dispute  between  the  parties    is  not 
whether  the  complainants  and  the  defendant 
were  jointly  interested  in  the  shipments  of  the 
fish  mentioned  in  the  bill,  nor  whether  an  ac- 
598*]  count  "is  to  be  taken  ;  but  it  arises 
upon  the  new  claim  set  up  in  the  defendant's 
answer,  to  charge  the  complainants  with  a  large 
amount  of  debts  contracted  by  Kingsbury  in 
his  own  name,  on  the  ground  that  he  and  the 
complainants  were  copartners.  Kingsbury  ad- 
mitting his  own  indebtednesses  called  to  prove 
that  the  complainants  are  bound  to  share  the 
debt  with  him  ;  in  other  words,  he  comes  to 
make  the  complainants  pay  the  whole  or  the 
half  of  his  debts. 

2.  He  is  interested  in  both  the  question  and 
the  event.     He  is  interested  in  the  question 
whether  the  complainants  were  partners  with 
him  either  in  the  Albany  concern  or  in  the 
shipments  of  fish;  because,  making  them  part- 
ners in  the  A-lbany  concern  makes  them  bear 
a  part  of  the  loss  of  a  losing  business.and  mak- 
ing him  a  partner  in  the  shipments  of  fish, 
makes  him  share  in  the  profits  of  a  profitable 
business.     He  is  interested  in  the  event,  be- 
cause the  decree  establishing  a  partnership, 
would  establish  it  to  the  advantage  of  the  wit- 
ness between  him  and  the  complainants  ;  and 
even  if  it  did  not  establish  such  partnership  as 
between  the  complainants  and  the  witness,yet 
the  witness  would  be  a  gainer, because  the  com- 
plainants would  be  obliged  to  pay  what  the 
witness  would  otherwise  be  answerable  for  ; 
and  as  they  are  stated  by  him  to  be  insolvent 
and  largely  indebted  to  him,  he  would  be  able 
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to  offset  this  debt  against  them,  in  case  of 
their  prosecuting  him  for  the  amount  paid  by 
them. 

3.  Kingsbury  being  thus  incompetent,  it 
was  not  necessary  that  his  testimony  should  be-, 
objected  to  before  the  examiner;  because:     1. 
The  examination  was  gone  into  before  the  new 
General  Rules  of  1830  went  into  effect,and  no 
such  rule  existed  in  chancery  before  ;  and  2. 
His  interest  could  not  have  been  released. 

4.  The  objection,  however,  was  taken,  and 
reserved  by  consent  of  counsel. 

5.  Even  if  Kingsbury's  testimony  were  ad- 
mitted, it  would  not  make  out  that  the  com- 
plainants are    chargeable  with   Kingsbury's 
debts  ;  because  :     1.  It  would  not  prove  any 
partnership  between  him  and  the  complain- 
ants ;  and  2.  If  there  were,  in  fact,   a  special 
partnership  between  them,  the  *deal-  [*59O 
ings  out  of  which  the  defendant's  claims  arise 
were  not  within  it. 

6.  And  though  it  were  proved  that  the  com- 
plainants are  chargeable  with    Kingsbury's 
debts,  yet  the  amount  due  by  him  and  them 
to  the  defendant  could  not  be  set  off  in  this  suit; 
because:    1.  The  claim  sought  to  be  set  off  is 
due  not  from  the  complainants  alone.but  from 
the  complainants  and  another  person  ;  and  2. 
If  the  set-off  could  be  allowed  at  all,  it  could 
be  obtained  only  by  means  of  a  cross-bill,  to- 
which  Kingsbury  should  be  a  party. 

Points  insisted  on  by  the  counsel  for  the  respond- 
ents: 

1.  The  appellant's  counsel  did  not  object,  at 
the  examination,  to  the  competency  of  Kings- 
bury  as  a  witness  for  the  respondent.     It  is- 
clear  that  the  language  noted  by  the  examin- 
ers does  not  import  an  express  or  direct  objec- 
tion, but  is  a  mere  declaration  of  his  right  to- 
except  thereafter,  in  case  he  should  deem  it 
advisable. 

2.  An  objection  to  his  competency  as  a  wit- 
ness should  have  been  made  in  express  terms- 
before  his  testimony  was  closed,  so  as  to  pre- 
vent surprise  and  give  the  respondent  an  op- 
portunity to  release  his  interest,  or  to  prove  by" 
other  evidence  the  facts  testified  to  by  him. 

3.  There  being  no  objection  to  his  compe- 
tency, it  is  clear  that  his  deposition  is  good 
evidence  for  the  party  who  called  him,  and  can 
be  used  in  the  cause. 

4.  There  was  a  partnership  existing  between 
Kingsbury  and  the  appellants,  in  relation  to 
the  matters  set  forth  in  the  accounts  of  the  re- 
spondent and  charged  against  them. 

5.  Kingsbury  was  legally  competent  to  tes- 
tify as  a  witness,  because  his  interest  was  bal- 
anced between  the  parties.     If  Gregory  &  Sel- 
man  recover  a  balance  against  Dodge, then  the 
witness  can  claim  from  them  his  proportion; 
and  if  Dodge  should  sue  the  witness  and  re- 
cover against  him,  then  he  can  turn  round  and 
claim  contribution  from  the  appellants. 

6.  But  if  Kingsbury  is  not  regarded  as  a  co- 
partner of  the  appellants,  then  he  was  their  au- 
thorized agent,  and  his  business  transactions 
with  the  respondent  (being  within  the  scope  of 
his  authority)  are  properly  chargeable  against 
them,  and  *form  a  valid  set-off  to  any  [*6OO 
claims  that  they  may  have  against  the  respond- 
ent.- 

The  following  opinions  were  delivered  : 
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By  Mr.  Justice  Nelson.  Whether  Kings- 
bury  is  a  competent  witness  for  the  defendant 
below,  is  to  be  determined  by  a  careful  consid- 
eration of  his  testimony  taken  by  the  examin- 
ers, as  the  exception, if  available  at  all  (a  point 
I  am  not  disposed  to  examine,  though  I  must 
say  I  think  it  very  loosely  taken),  was  founded 
upon  it ;  and  it  necessarily  follows,  in  the  in- 
vestigation and  decision  of  the  question,  we 
must  look  at  the  whole  of  it,  and  upon  the  as- 
sumption that  it  is  true.  Had  the  complain- 
ants desired  to  put  the  question  upon  any  dif- 
ferent footing,  they  should  have  objected  pre- 
liminarily to  him  on  the  ground  of  interest.and 
proved  it  by  other  witnesses.  Having  relied 
upon  the  interest  proved  by  the  witness  him- 
self, we  must  take  all  the  facts  brought  out  by 
him,  and  decide  upon  the  whole  matter  as  pre- 
sented by  him. 

The  true  construction  of  the  article  of  agree- 
ment between  the  witness  and  the  complainants, 
of  the  date  of  June  29,  1826,  constitutes  them 
general  partners.  The  case  of  Dob  v.  Halsey, 
16- Johns.,  34,  is  very  much  in  point  on  this 
question.  A  written  agreement  was  there 
proved  between  the  plaintiffs  and  one  Moore, 
by  which  the  latter  covenanted  to  superintend 
the  saw-pits  and  lumber-yard  of  the  plaintiffs 
for  one  year,  in  consideration  of  receiving  one 
third  part  of  the  net  profits.  The  court  decided 
that  the  agreement  created  a  partnership,  as 
well  as  it  regarded  the  partners  themselves  as 
third  persons;  and  cases  were  referred  to  in 
support  of  the  principle  upon  which  the  de- 
cision was  placed.  Indeed,  I  do  not  remem- 
ber that  this  was  made  a  serious  question  on 
the  argument,  nor  do  I  deem  it  very  material 
in  the  result.  I  have  said  that  the  witness 
and  complainants  were  general  partners.  The 
latter  were  to  remit  and  consign  to  Kingsbury 
"vessels,  goods  and  merchandise,"  to  be  by 
him  received,  managed,  sold  and  bartered, 
agreeably  to  instructions,  or  in  such  other  way 
and  manner  as  he  should  think  best  for  the 
benefit  of  the  concern.  Here  is  no  restriction 
to  deal  in  a  particular  article,  or  in  a  specific 
OO 1  *]  branch  of  business.  ' '  Goods  *and  mer- 
chandise "  are  terms  broad  enough  at  least  to 
embrace  the  whole  of  the  business  carried  on 
by  the  parties  with  the  house  of  Dodge&  Green. 
I  have  not  been  able  to  discover  any  part  of 
the  trade  or  business  carried  on  by  Kingsbury 
with  this  house,  but  what  is  fairly  embraced 
within  the  scope  of  the  partnership;  and.indeed, 
no  part  of  it  but  what  appears  to  have  been 
conducted,  in  fact,  with  a  direct  reference  to 
the  establishment  of  the  copartners  at  Marble- 
head.  I  have  no  difficulty,  therefore,  in  ar- 
riving at  the  conclusion  that  Dodge  &  Green 
were  justified  in  regarding  the  complainants 
and  Kingsbury  as  partners  in  all  their  dealings 
with  them;  and  this  conclusion  is  supported  as 
well  by  the  construction  of  the  written  agree- 
ment above  referred  to,  as  by  the  testimony  of 
Kingsbury.  He  proves  that  he  was  connected 
with  the  complainants  in  all  the  trade  carried 
on  by  the  parties  between  Marblehead,  N.  Y. 
and  Albany,  of  which  he  had  any  knowledge; 
and  the  correspondence  produced  as  exhibits 
fully  corroborates  this  view  of  the  case.  As- 
suming then  the  ground  that  Kingsbury, 
Gregory  &  Selman  were  partners  in  all  their 
respective  dealings  with  the  house  of  Dodge  & 
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Green,  and  about  which  we  do  not  entertain  a 
doubt  upon  the  evidence  in  the  case,  the  main 
question  with  which  we  started  is  reduced  to- 
narrow  limits,  and  devested  of  most  of  its  in- 
tricacy. 

The  bill  is  filed  to  obtain  an  account  grow- 
ing out  of  the  mutual  dealings  of  the  firm  of 
Kingsbury,  Gregory  &  Selman  on  the  one  side, 
and  of  Dodge  &  Green  on  the  other.  Kingsbury 
not  having  been  made  a  party  complainant,  is 
called  as  a  witness  for  the  defendants.and  is  ob- 
jected to  on  the  ground  of  interest.  At  the  first 
view  it  appears  quite  obvious  that  his  interest 
lies  wholly  against  the  party  calling  him,  as  he 
would  be  entitled  to  one  half  of  any  balance 
that  might  be  found  due  his  copartners.  Such 
would  be  the  plain  and  simple  conclusion  .were 
it  not  for  the  fact  that  he  is  individually  holden 
to  the  defendants  on  a  portion  of  the  account. 
It  appears  throughout  the  whole  of  the  opera- 
tions of  the  two  houses  at  Albany  and  Marble- 
head,  that  the  business  was  conducted  at  each 
place  in  the  name  of  the  persons  immediately 
superintending  it.  Drafts  and  notes  were 
drawn,  and  acceptances  given  in  *the  [*(>O2 
name  of  Kingsbury  at  one  place  and  of  Greg- 
ory &  Selman  at  the  others;  and  though  Dodge 
&  Green  have  a  right  to  look  to  the  partnership 
responsibility,  when  it  is  established,  they  may 
also,  if  they  please,  seek  their  remedy  against 
Kingsbury  individually  to  the  amount  of  the 
paper  drawn  in  his  own  name,  and  which  i& 
now  in  their  hands.  The  accounts  show  some 
$1,000  or  more  of  this  description  of  paper.  It 
was  all  drawn,  as  sworn  to  by  Kingsbury,  for 
the  benefit  of  the  general  concern,  and  the  pro- 
ceeds applied  accordingly.  The  argument  in 
support  of  the  objection  to  the  witness  is, 
that  he  is  called  to  prove  facts  that  will  dis- 
charge him  from  his  individual  liability  on 
these  accounts.  This  is  effected  by  applying  to- 
the  payment  of  them  other  accounts  in  which 
the  complainants  own  one  half,  making  the 
witness  interested — that  is,  gain  by  this  opera- 
tion half  the  amount  from  which  he  is  thus  dis- 
charged; because,  as  he  is  entitled  to  only  one 
half  of  the  fund  the  complainants  are  seeking 
to  collect,  any  deduction  from  it  by  a  demand 
on  which  he  is  solely  responsible,  makes  of 
course  a  difference  in  his  favor  of  half  the 
amount.  In  other  words,  he  pays  his  own 
debt  by  applying  another  half  which  is  the  com- 
plainants'. For  this  reason  they  object  to  him. 
If  the  case  stood  upon  this  footing,  it  would 
fall  within  the  principle  decided  in  Marquand 
v.  Webb,  16  Johns.,  89.  That  was  an  action  by 
the  plaintiffs  below  (the  Webbs)  to  recover  for 
repairs  done  to  The  Spitfire,  a  privateer.  One- 
Gomez,  who  testified  that  he  was  a  part-owner, 
was  offered  by  the  plaintiffs  to  prove  that  the  de- 
fendant was  also  a  part-owner.  The  court,  after 
admitting  the  difficulty  of  the  point,  upon  full 
consideration  rejected  the  witness,  putting  the 
case  upon  the  ground,  that  being  liable  himself 
for  the  repairs  as  part-owner,  he  was  interested 
in  multiplying  the  number  of  owners,  as  in  the 
contribution  it  lessened  the  amount  he  was 
bound  eventually  to  pay.  If  the  defendant  suc- 
ceeded, the  witness  would  be  left  responsible 
for  the  whole  of  the  repairs;  if  the  plaintiffs, 
he  would  be  holden  to  contribute  at  most  but 
a  portion.  It  was  also  believed  that  in  asuitby 
the  defendant  against  the  witness  for  contribu- 
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tion,  the  record  of  the  former  recovery  would 
be  conclusive  evidence  of  the  fact  of  part  own- 
ership, as  he  would  not  be  permitted  to  allege 
6O3*J  that  the  recovery  *was  wrongful.  This 
observation  was  made  to  meet  an  argument 
that  in  a  suit  against  the  witness  for  contribu- 
tion, if  it  could  be  shown  that  the  plaintiff  was 
not  a  part-owner,  he  might  recover  the  whole 
of  the  repairs,  as  the  witness  confessedly  was  a 
part-owner.  I  may  add  here,  that  the  case  of 
Ashman  v.  Ooldney,  2  Stark.  Cas.,  414,  and 
Blacket  v.  Wier,  3  Barn.  &  C.,  385,  are  directly 
opposed  to  the  case  of  Marquand  v.  Webb,  and 
the  answer  given  to  the  above  argument  there 
used  in  favor  of  the  interest  was,  that  the  rec 
ord  of  the  former  recovery  would  not  be  con- 
clusive of  the  fact  of  partnership,  and  that  if 
the  defendant  was  not  a  partner  with  the  wit- 
ness, he  might  afterwards  recover  the  whole 
amount  in  a  suit  against  him.  This,  of  course, 
could  be  only  upon  the  assumption  that  the 
first  recovery  was  without  foundation,  or 
wrongful ;  a  somewhat  questionable  ground 
upon  which  to  sustain  a  suit,  and  rather  a  novel 
mode  of  redress  for  an  unjust  judgment.  In 
the  recent  case  of  Ripley  v.  Thompson,  12  Moore, 
55,  the  two  cases  above  referred  to  seem  to 
have  been  overruled,  though  it  does  not  appear 
from  the  report  they  were  cited  on  the  argu- 
ment. The  decision  there  is  in  conformity  to 
the  principle  of  the  decision  of  the  Supreme 
Court  in  Marquand  v.  Webb.  The  copartner, 
who  was  offered  as  a  witness  for  the  plaintiff, 
was  rejected  on  the  ground  that  he  was  inter- 
«sted  in  procuring  a  verdict  against  the  defend- 
ants, it  having  been  shown  that  he  was  him- 
self, prima  facie,  individually  holden  for  the 
entire  demand;  and  if  collected  of  them,  he 
would  be  liable  only  to  contribute  his  share  as 
partner.  He  was.therefore,  interested  in  throw- 
ing a  part  of  the  debt  upon  the  defendants,  as 
he  thereby  lessened  his  own.  The  idea  that  the 
defendants  could  recover  of  the  witness  the 
whole  amount,  if  in  fact  they  were  not  part- 
ners and  the  recovery  therefore  wrongful,  the 
ground  assumed  by  the  judges  of  the  K.  B.  in 
Ashman  v.  Ooldney  and  Blacket  v.  Wier,  did 
not  occur  to  the  judges  of  the  Court  of  C.  P., 
or  if  it  did,  was  not  deemed  a  satisfactory  an- 
swer to  the  objection.  Thus  far  the  principle 
of  these  cases  seems  to  be  applicable  to  the 
present;  because,  to  simplify  the  question,  the 
case  may  be  viewed  as  if  Dodge  &  Green  had 
brought  a  suit  to  recover  this  account  (I  mean 
the  account  for  which  Kingsbury  is  individual- 
6O4*]  ly  *holden)  against  the  complainants, 
and  Kingsbury  had  been  called  as  a  witness 
to  prove  that  it  was  a  partnership  account,  and 
thereby  secure  a  recovery  against  them;  it 
would  then  stand  on  the  footing  of  Marquand 
v.  Webb,  in  the  Supreme  Court,  and  Ripley  v. 
Thompson  in  the  C.  P.  of  England.  He  would 
then  throw  half  the  amount  upon  the  complain- 
ants, instead  of  being  obliged  to  pay  the  whole 
of  it;  they  could  not  compel  him  to  contribute 
more  than  half. 

There  is,  however,  a  feature  in  this  case  not 
belonging  to  either  of  the  above  cases,  and 
which,  lapprehend,  must  clearly  distinguish  it. 
I  have  before  said  that  the  interest  of  Kings- 
bury  must  depend  upon  a  consideration  of  the 
whole  of  his  evidence,  as  it  is  put  upon  that 
ground  by  the  exception  aqd  mode  of  proceed- 
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ing — the  complainants  contending  that  he 
shows  himself  to  be  interested.  Now  it  is  clear, 
both  from  the  articles  of  partnership  and  the 
evidence  of  Kingsbury,  that  Gregory  &  Sel- 
man  are  ultimately  responsible  for  the  whole 
of  this  account.  They  were  to  furnish  for  the 
Albany  store  all  the  "goods  and  merchandise," 
and  Kingsbury  was  to  sell,  barter  and  dispose 
of  the  same,  and  the  net  profits  were  to  be 
equally  divided.  Accordingly,  when  an  ar- 
rangement was  made  with  Dodge  &  Green  to 
permit  their  credit  or  responsibility  to  be  used 
in  purchasing  goods  in  the  City  of  N.  Y., 
Gregory  directed  that  whatever  goods  were 
bought  by  means  of  such  credit,  should  be 
charged  to  the  account  of  the  complainants. 
Under  this  arrangement  Kingsbury  was  au- 
thorized to  buy  goods  in  the  city,  and  draw 
upon  Dodge  &  Green,  and  the  drafts  were  to 
be  met  when  due  by  the  complainants;  or  he 
was  to  draw  upon  them  directly  in  favor  of 
Dodge  &  Green,  which  in  the  course  of  the 
business  amounted  to  the  same  thing.  All  their 
dealings  subsequently  were  obviously  conduct- 
ed upon  this  footing.  How,  then,  is  Kingsbury 
interested?  He  is,  no  doubt,  liable  upon  these 
drafts,  and  also  on  notes  given  in  exchange  for 
acceptances  of  Dodge  &  Green,  which  went 
into  the  general  concern;  and  therefore,  it  is 
said  he  is  interested  in  throwing  this  liability 
upon  the  complainants.  But  suppose  a  recov- 
ery against  him  by  Dodge  &  Green,  and  he 
obliged  to  pay  them,  he  has  a  remedy  over 
against  the  complainants.  The  debt  is  theirs. 
The  goods  for  which  *these  drafts  and  [*6O5 
notes  were  given  were  to  be  charged  to  them, 
and  if  they  had  kept  their  engagements,  would 
have  been  taken  up.  The  position  of  Kings- 
bury,  then,  is  this:  if  the  account,  is  now  set- 
tled in  this  suit,  he  is  discharged  from  his  in- 
dividual liability;  if  not,  he  may  be  obliged  to 
pay  it,  and  to  look  to  the  complainants.  The 
remedy  may  be  attended  with  more  difficulty 
in  paying  the  account  and  being  turned  over 
to  the  complainants  for  re-imbursement,  than 
at  once  canceling  it  by  an  adjustment  now  be- 
tween these  parties;  and  to  the  extent  of  this 
supposed  difference  the  witness  may  be  regard- 
ed as  not  indifferent.  But  upon  the  facts  the 
remedy  is  as  certain  in  the  one  case  as  the  oth- 
er. The  witness  may  and  will  have  a  bias, 
because  the  discharge  from  liability  is  more 
speedy  and  practically  more  certain  in  one  way 
than  in  the  other;  but  upon  established  princi- 
ples, I  think,  he  is  legally  indifferent.  Buck- 
land  v.  Tankard,  5  T.  R. ,  578,  would  sustain 
the  objection  on  the  ground  of  preponderance 
of  difficulty;  but  that  case  is  not  now  considered 
law  in  England.  That  was  a  suit  by  the  in- 
dorsee against  the  acceptor,  and  the  defendant 
called  the  drawer,  who  had  also  indorsed  it  in 
blank,  and  proposed  to  prove  by  him  that  the 
plaintiff  had  no  interest  in  the  bill,  as  the 
drawer  had  put  it  into  his  hands  merely  to  re- 
ceive payment  from  the  acceptor.  Ld.  Kenyon 
rejected  him  at  the  trial  on  the  ground  of  in- 
terest, and  when  the  case  came  up  for  a  new 
trial,  he  adhered  to  his  former  opinion.  It  was 
contended  he  was  indifferent,  as  in  the  event 
of  a  verdict  either  way  he  had  a  remedy.  If 
the  plaintiff  succeeded,  he  could  recover  the 
amount  of  the  bill  from  him;  if  he  failed,  then 
of  the  defendant,  the  acceptor.  But  Ld.  Ken- 
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yon  said  if  the  plaintiff  should  succeed,  the 
witness  would  be  put  to  much  greater  difficul- 
ties to  get  back  the  money,  than  he  would  if 
he  should  be  foiled  by  means  of  his  testimony. 
In  Birt  v.  Kershaw,  2  East,  461,  Ld.  Ellenbor- 
ough  says,  I  know  of  no  other  than  the  case 
of  Auckland  v.  Tankard  which  goes  on  the 
ground  of  more  or  less  difficulty  in  the  witness 
establishing  his  interest  against  one  or  the  oth- 
er of  the  parties.  All  the  other  cases,  he  says, 
go  on  the  broad  ground  of  interest  in  the  wit- 
ness. Mr.  Phillips,  p.  55.  and  Mr.  Starkie.  pt. 
4,  p.  301,  both  refer  to  this  case,  and  consider 
the  principle  of  it  as  overruled,  and  the  objec- 
<>Ot>*J  tion  *going  only  to  the  credit  of  the 
witness.  The  case  has  also  been  disregarded 
in  Mass.,  13  Mass.,  210.  A  position  taken  by 
the  court  in  Ridley  v.  Taylor,  13  East,  175,  is 
directly  opposed  to  the  above  case,  and  con- 
tains the  true  principle,  and  the  one  upon 
which  I  place  this  decision.  There  one  part- 
ner drew  a  bill  in  the  partnership  name,  and 
gave  it  in  payment  to  a  separate  creditor  in 
discharge  of  his  own  debt,  and  in  an  action  by 
such  creditor  against  the  acceptors,  it  was  ruled 
that  either  partner  might  be  called  by  the  de- 
fendant to  prove  that  the  partner  who  drew 
the  bill  had  no  authority  to  do  so  in  the  name 
of  the  firm,  and  that  the  bankruptcy  of  the 
partners  would  not  vary  the  question  as  to  the 
competency  of  the  witness.  As  to  the  inno- 
cent partner,  it  was  conceded  if  the  plaintiff 
recovered  he  would  be  liable  to  the  acceptors 
and,  therefore,  he  appeared  to  be  interested  to 
defeat  th«  plaintiff;  but  it  was  answered  if  the 
plaintiff  recovered  and  the  witness  thus  be- 
came liable,  he  had  his  remedy  over  against 
the  other  partners.  He,  therefore,  stood  indif- 
ferent in  consequence  of  the  remedy  over  to 
re-imburse  the  amount  he  might  be  obliged  to 
pay:  and  the  remedy  there  as  in  this  case 
against  an  insolvent  copartner  did  not  vary  the 
question.  Phillips  and  Starkie  lay  down  the 
principle  as  established  law.  Indeed  this  rule 
•of  evidence  was  the  necessary  result  of  over- 
ruling the  case  of  Buckland  v.  Tankard;  it  rests 
upon  the  broad  ground  that  to  render  a  wit- 
ness incompetent  there  must  be  an  existing, 
certain  and  definite  interest;  not  remote  or  con- 
tingent. More  or  less  difficulty  in  guarding 
his  interest,  in  one  event  than  in  the  other,  is 
neither  certain  nor  definite.  It  is  contingent 
and  remote.  Mere  preponderance  of  difficul- 
ties is  of  too  uncertain  and  contingent  a  nature 
to  afford  any  practical  rule.  In  this  case,  if 
the  account  of  Kingsbury  should  not  be  can- 
celed in  the  adjustment  of  the  general  accounts 
between  the  complainants  and  the  defendant, 
he  might  be  called  upon  to  pay  it ;  and  then  he 
must  seek  it  of  the  complainants.  A  litigation 
might  or  might  not  be  necessary;  and  if  it 
should  be,  greater  difficulty,  of  course,  would 
attend  that  mode  of  saving  himself  harmless 
than  the  other.  All  this,  however,  depends 
upon  circumstances  which  might  well  bias  his 
mind  and  influence  his  credit;  but  thecertain- 
iJO7*]  ty  *of  the  remedy  over  in  law  cannot 
be  disputed  upon  the  facts,  and  it  is  this  alone 
that  is  regarded  in  the  question  of  competency 
as  settled  by  abundant  authority. 

By  Senator  Tracy.  There  is  scarcely  any 
subject  that  occasions  greater  embarrassment 
to  the  ministers  of  the  law,  or  that  has  pro- 
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duced  a  greater  multiplicity  of  decisions  than 
the  extent  and  application  of  the  rule  for  ex- 
cluding witnesses  on  account  of  interest.  The 
first  impression  would  be,  that  nothing  could 
be  more  simple  or  easy,  when  all  the  facts  were 
known,  than  to  decide  whether  a  witness  stood 
in  such  a  relation  to  the  subject-matter  of  con- 
troversy, that  his  testimony  could  be  product- 
ive of  a  personal  advantage  to  himself;  and  yet 
it  is  found  that  the  relations  and  bearings  of 
litigations  are  frequently  so  ramified  and  com- 
plex, that  when  all  the  facts  are  ascertained 
that  are  necessary  for  showing  the  position  in 
which  the  witness  stands,  it  often  becomes  a 
question  of  extreme  nicety,  I  may  almost  say 
of  metaphysical  subtlety,  to  determine  whether 
he  can  be  so  affected  by  any  decision  of  the 
cause,  that  he  has  a  definable  interest  in  favor- 
ing one  party  more  than  the  other.  These  cir- 
cumstances have  caused  a  long  felt  anxiety, 
productive  of  many  attempts  to  fix  some  sim- 
ple general  rule,  that  might  be  applied  as  a 
universal  test,  to  the  multiform  questions  of 
this  sort,  which  continually  are  presenting 
themselves.  Such  a  general  rule,  which  for 
its  reasonableness,  brevity  and  apparent  sim- 
plicity, has  commended  itself  to  the  memory 
and  confidence  of  the  profession,  seemed  to  be 
laid  down  by  that  distinguished  jurist,  Mr.  J. 
Buller,  in  Bent  v.  Baker,  3  T.  R.,  27;  which 
is,  that  the  competency  of  a  witness  is  to  be 
tested  by  this  inquiry:  "  Is  he  to  gain  or  lose 
by  the  event  of  the  suit  ?  "  Experience,  how- 
ever, teaches,  in  respect  to  this,  as  to  many 
other  rules  intended  to  simplify  the  process  of 
human  reasoning,  that  it  is  much  easier  to  in- 
vent an  axiom  than  to  agree  on  its  application 
to  particular  cases.  And  when  we  are  called 
to  examine  the  numerous  decisions  that  have 
been  made,  as  well  since  as  before  the  promul- 
gation of  this  rule,  and  are  compelled  to  see 
that  many  of  them  are  hardly  reconcilable,  and 
some  of  them  are  plainly  in  collision  with  oth- 
ers; and  this,  notwithstanding  *that  [*OO8 
the  tribunals  by  which  they  are  made,  all  rec- 
ognize and  intend  to  uphold  the  same  rule,  we 
are  forced  to  doubt  whether  this  branch  of  the 
science  of  evidence  has  derived  any  aids  from 
the  great  minds  that  have  labored  to  simplify 
it,  and  whether,  with  all  the  general  rules  and 
particular  decisions  that  fill  the  books,  we  are 
advanced  one  inch  beyond  the  original  propo- 
sition, that  "an  interested  witness  is  incompe- 
tent to  testify." 

These  reflections  are  suggested  by  the  unex- 
pected difficulties  I  have  encountered  in  the 
investigation  of  this  case,  and  in  my  attempts 
to  find  some  direct,  plain,  uncontradicted  de- 
cision that  would  settle  the  question  whether 
Kingsbury  is  or  is  not  a  competent  witness  for 
the  respondent  in  this  suit.  The  facts  to  show 
his  relation  to  the  parties,  and  the  purpose  and 
bearing  of  his  testimony  upon  them,  are  few 
and  simple ;  but  the  effect  of  his  testimony 
upon  himself  is  more  intricate  and  disputable. 
These  facts  are,  that  the  complainants,  who 
were  merchants  at  Marblehead,  Mass.,  having 
had  commercial  dealings  with  the  defendant 
and  his  partner,  now  deceased,  merchants  in 
N.  Y.,  file  their  bill  against  the  defendant,  as 
surviving  partner,  to  compel  him  to  account 
for  a  large  balance  claimed  to  be  due  them. 
The  defendant,  in  his  answer,  as  one  ground 
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of  defense,  sets  forth  an  indebtedness  from 
Kingsbury,  the  witness,  and  alleges  that  the 
complainants  were  partners  with  Kingsbury, 
and  jointly  liable  for  his  indebtedness.  To  es- 
tablish this  fact  he  calls  upon  Kingsbury,  who 
testifies  to  his  indebtedness  to  the  defendant, 
to  the  joint  liability  of  the  complainants  with 
him,  to  their  insolvency,  and  to  their  large  in- 
debtedness to  himself.  The  question  is  pre- 
sented :  has  not  Kingsbury  such  an  interest  in 
the  event  of  the  suit  as  disqualifies  him  from 
testifying  ?  That  he  was  interested  in  some 
of  the  matters  to  which  his  testimony  related 
cannot  be  disputed,  but  it  is  denied  that  he 
had  any  interest  in  lessening  or  defeating  the 
recovery  by  the  complainants ;  on  the  con- 
trary, as  he  claimed  to  be  their  partner,  and 
therefore  could  call  on  them  for  a  share  of 
whatever  they  recovered,  it  was  his  interest  to 
make  their  recovery  as  large  as  possible ;  and 
even  admitting  that  he  had  an  interest  in  es- 
tablishing a  partnership  between  himself  and 
6O9*]  the  complainants,  so  as  to  *make  them 
assist  in  paying  a  debt,  which  he,  confessedly, 
owed  to  the  defendant,  yet  this  at  most  only 
balanced  the  interest  which  he  had,  to  increase 
the  recovery  by  the  complainants,  a  share  of 
which  would  belong  to  him.  as  their  partner. 
This  is  the  substance  of  the  reasoning  fur- 
nished by  the  Chancellor  in  support  of  his  de- 
cree ;  and  it  is  objected  that  the  witness  was 
not  called  by  the  defendant,  to  prove  his  part- 
nership with  the  complainants,  in  their  direct 
dealings  with  the  defendant,  or  how,  in  this 
respect,  the  accounts  between  them  stood,  but 
simply  to  charge  the  complainants  with  a  joint 
liability  to  the  defendant,  for  a  large  and  ac- 
knowledged indebtedness  contracted  in  his  own 
name.  In  other  words,  the  witness,  admitting 
his  own  indebtedness,  is  called  to  make  the 
complainants,  by  his  own  testimony  alone,  pay 
the  whole,  or  the  half  of  it. 

The  principle  that  a  witness  is  competent, 
though  he  has  an  interest  in  the  subject-mat- 
ter of  controversy,  if  it  is  equipoised  by  some 
other  interest,  so  that  he  will  lose  or  gain 
equally,  let  the  event  of  the  suit  be  what  it 
may,  is  perfectly  familiar;  but  the  application 
of  it  is  often  perplexing  and  difficult,  and  the 
decisions  under  it  are  far  from  being  harmo- 
nious and  consistent.  It  is  not  surprising  that 
they  are  not,  for  the  faculties  of  the  human 
mind  are  not  so  uniform  in  their  operations 
that  we  should  expect  always  to  see  wise  and 
honest  men  drawing  the  same  inferences  from 
the  same  facts.  To  ascertain  with  certainty 
that  the  conflicting  interests  of  a  witness  are 
exactly  equiponderant  is  in  some  cases  a  mat- 
ter of  extreme  nicety,  requiring  the  most  la- 
borious efforts  of  the  clearest  intellect,  while 
the  conclusion  that  a  witness'  interest  is  nec- 
essarily balanced,  because  there  are  motives  in 
both  scales,  is  one  easy  to  be  reached  by  an 
unfatiguing  process  of  reasoning.  This  is  to 
cut  and  not  to  untie  the  Gordian  knot.  When 
the  slightest  preponderance  can  be  discovered 
between  two  conflicting  interests,  this  differ- 
ence is  to  be  considered  an  absolute  interest, 
not  countervailed  ;  for  unless  we  regard  the 
slightest  excess  to  be  as  much  a  real  interest  as 
if  that  excess  had  been  the  only  subject  in  dis- 
pute, we  shall  find  it  difficult,  by  legal  reason- 
ing, to  stop  short  of  the  conclusion  that  the 
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*slightest  possible  interest  in  the  one  [*6 1 0 
scale  will  suffice  to  counterbalance  the  greatest 
possible  interest  in  the  other.  I  think  it  is  the 
convenience  of  considering  conflicting  inter- 
ests as  necessarily  counterbalanced,  which,  by 
little  and  little,  has  led  some  courts  to  the 
broad  conclusion  to  be  found  in  some  of  the 
decisions  which  I  propose  now  to  notice. 

The  first  case  which  I  find,  where  the  ques- 
tion was  distinctly  raised,  whether  a  plaintiff 
could  call  his  debtor  to  prove  that  the  defend- 
ant in  the  suit  was  also  liable,  as  well  as  him- 
self for  the  debt,  is  that  of  Lockhart  v.  Graham, 
Str.,  35.  From  the  short  note  made  of  the 
case  it  appears  that  it  was  an  action  against 
one  of  three  joint  and  several  obligors,  and  one 
of  the  other  obligors  was  admitted,  to  prove 
the  execution  of  the  bond  by  the  defendant. 
The  case  is  very  bald,  and  the  conclusion  of 
the  court  is  all  that  is  given.  Resting  on  thia 
case,  there  comes,  after  a  long  interval,  that 
of  Slackettv.  Weir,  5  Barn.  &  C.,  385,  where 
a  witness  was  allowed  to  prove  the  defendant 
jointly  liable  with  himself.  In  this  case  the 
liability  of  the  witness  appeared  only  by  Dis- 
own testimony  on  wir  dire,  and  Littledale,  «/., 
seemed  to  regard  this  as  an  important  circum- 
stance. But  in  the  next  case,  in  the  K.  B.r 
Hallv.  Curson,  9  Barn.  &  C.,  Abbott,  Oh.  J., 
decided  this  circumstauce  to  be  unimportant, 
and  reiterated  the  decision  on  the  broad  ground 
that  the  interest  of  the  witness  was  counter- 
balanced. In  addition  to  these  authorities,  the 
respondent's  counsel  has  cited  2  Stark.  Ev., 
302,  which  will  be  found,  however,  to  rest 
wholly  on  the  marginal  note  of  the  report  of 
Ridley  v.  Taylor,  13  East,  17ii.  This  note  is 
not  sustained  by  the  case,  which  involves  no 
question  of  the  competency  of  witnesses.  On 
the  other  side  of  this  proposition  the  cases  are 
more  numerous,  and  in  courts  equally  respect- 
able. Stale  v.  Penman,  2  Desauss.,  4,  5.  The 
court  of  South  Carolina  decided  that  a  partner 
in  a  company  was  not  an  admissible  witness  to 
prove  that  another  person  is  a  member ;  es- 
pecially where  there  are  written  articles.  About 
the  same  time  Ld.  Ellenborough  decided  at 
Nisi  Prius,  3  Camp.,  317,  that  a  person  pur- 
chasing goods  in  his  own  name  is  not  a  compe- 
tent witness  to  prove  that  he  purchased  them 
as  agent  for  the  defendant.  Brown  v.  Brown  t 
4  Taunt. .  752,  the  decision  *was  that  [*6 1 1 
in  an  action  upon  a  joint  contract  against  two, 
one  of  them  who  had  suffered  judgment  by  de- 
fault was  incompetent  to  prove  that  the  other 
was  jointly  liable  with  him,  because  he  would, 
by  his  own  testimony,  obtain  contribution  from 
the  other  on  a  debt  for  which  it  was  already 
established  that  he  was  liable.  In  a  case  in 
our  Supreme  Court,  Marquand  v.  Webb,  16 
Johns.,  89,  decided,  it  would  seem,  without 
knowledge  of  the  two  cases  last  cited,  it  was 
ruled  that  a  person  confessedly  liable  for  a 
debt  is  incompetent  to  prove  that  the  defend- 
ant is,  also,  liable  with  him.  Spencer,  J.,  in 
giving  the  opinion  of  the  court,  says  that 
though  he  has  not  met  with  a  case  directly  to 
the  point,  he  was  clear,  on  principle,  that  the 
witness  had  an  interest  in  multiplying  his  co- 
debtors,  and  thus  diminishing  his  own  respon- 
sibility ;  and  that  where  a  witness  will  derive 
a  certain  advantage  from  establishing  the  fact 
in  the  way  proposed,  he  cannot  be  heard, 
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-whether  the  benefit  be  great  or  small.  The 
•decision  in  Shiras  v.  Morris,  8  Cow.,  60,  is  an- 
alogous to  td.  Ellenborough's,  3  Camp.,  317, 
«nd  distinctly  corroborative  of  it.  In  Ripley 
v.  Thompson,  12  Moore,  55,  a  witness  was 
called  to  prove  that  the  defendants  were  jointly 
liable  with  him  for  a  debt  which  he  had  con- 
tracted, and  was  rejected^s  incompetent,  Ch. 
.J.  Best  observing:  "If  he  were  allowed  to 
prove  that  others  were  liable  jointly  with  him, 
he  would  exonerate  himself  from  paying  three 
fourths  of  the  debt,  and  throw  the  burden  on 
the  defendants. "  There  are  several  other  cases 
having  some  bearing  on  the  question,  which  I 
have  examined,  but  as  their  relation  to  it  is  not 
-as  direct  as  those  above  cited,  I  shall  content 
myself  with  merely  referring  to  them  by  their 
titles.  They  are:  Beit  v.  Hood,  1  Esp.,  20; 
Young  v.  Bairner,  Id.,  103;  Evans  v.  Yeathead, 
2  Bing.,  133;  Hall  v.  Cecil,  6  Bing.,  181;  Hud- 
son v.  Robinson,  4  Maule  &  8.,  475;  Cossham 
v.  Goldney,  2  Stark. ,  365 ;  Simons  v.  Smith,  2 
Ry.  &  M.,  29 ;  Fawcett  v.  Wrathall,  2  Carr.  & 
P.,  305;  Black  v.  Goodman,  1  Bailey,  S.  C., 
201 ;  Gay  v.  Cary,  9  Cow.,  44.  If,  then,  au- 
thority is  appealed  to,  for  settling  the  question 
in  the  present  case,  we  find  decisions  both 
ways,  and  though  there  is  a  decided  prepon- 
derance against  the  adinissibility  of  the  wit- 
ness, yet  those  on  the  other  side  are  entitled  to 
6 1 2*]  *great  respect ;  and  if,  on  examina- 
tion, are  found  best  sustained  by  principle, 
they  will  afford  sufficient  warrant  for  deciding 
this  case  in  accordance  with  them. 

But  after  mature  reflection,  the  more  care- 
fully exerted  because  of  a  first  impression  the 
other  way,  I  am  persuaded  that  the  principle 
of  those  decisions,  at  least  as  it  is  illustrated 
by  the  facts  of  this  case,  is  erroneous;  at  any 
rate,  that  the  witness,  Kingsbury,  under  the 
circumstances  in  which  he  was  offered,  was 
not  a  competent  witness  for  the  defendant,  to 
charge  the  complainants  with  an  indebtedness 
for  which,  prima  facie,  he  alone  was  liable.  It 
is  not  denied  that  this  was  the  direct  effect  of 
his  testimony,  nor  but  that  to  this  particular 
point  he  had  a  certain  interest;  but  this  inter 
•est  it  is  said,  was  counterpoised  by  the  fact 
that  being  a  partner  with  the  complainants,  he 
could  compel  them  to  contribute,  in  case  he 
should  first  pay  the  debt  and,  therefore,  it  was 
indifferent  to  him  whether  they  helped  him 
pay  it  in  the  first  instance,  or  repaid  their  share 
of  it  to  him  after  he  had  paid  the  whole  of  it. 
The  fallacy  of  this  argument  consists  in  assum- 
ing the  very  fact  in  dispute,  that  the  witness  was 
in  truth  the  partner  of  the  complainants,  and 
they  liable  to  pay  debts  contracted  in  his  name. 
This  is  the  precise  position  which  the  witness 
is  called  to  establish,  and  which  he  has  an  in- 
terest in  establishing,  though  it  be  contrary  to 
the  truth.  That  it  must  be  so  appears  from 
this,  that  the  moment  it  is  admitted  he  is  a 
partner  with  the  complainants  it  becomes  un- 
necessary for  the  defendant  to  call  him;  for 
the  fact  of  the  joint  liability  of  the  complain- 
ants being  already  established,  the  conclusion 
for  which  the  defendant  contends  follows  ol 
course.  If  it  may  be  assumed  that  witnesses 
will  swear  to  no  more  than  the  truth,  though 
they  may  benefit  themselves  by  doing  so,  anc 
we  are  to  take  what  they  do  swear  to  as  evi- 
dence that  they  have  no  interest  in  swearing  to 
WKND.  14. 


t,  the  whole  doctrine  of  the  disqualification  of 
witnesses  is  exploded.  I  take  the  true  princi- 
ple to  be,  that  if  the  case  shows,  without  the 
witness'  testimony,  that  he  has  an  interest  in 
the  event,  he  shall  not  be  admitted  to  swear  to 
a  different  state  of  facts,  which,  when  estab- 
ished,  make  him  an  indifferent  witness;  and 
!or  this  plain  reason,  that  there  is  the  same 
arobability  he  will  swear  that  *he  is  [*613 
indifferent,  'when  he  is  not,  as  that  he  will 
swear  falsely  to  any  other  proposition  involved 
n  the  cause.  King  v.  Prosser,  4  T.  R.,  578; 
Buller,  J.,  observes:  "The  question  whether 
ividence  is  admissible  or  not,  depends  on  the 
;ubject  to  which  it  applies."  Now  what  is  the 
subject-matter  to  which  Kingsbury's  testimony 
applies?  It  is  the  transfer  of  the  payment  of 
a  debt  due  ostensibly  by  himself  alone  to  oth- 
TS,  so  that  they  shall  immediately  pay  the 
whole  of  it,  and  ultimately,  perhaps,  he  repay 
half  of  it  back  to  them?  At  first  view,  cer- 
tainly, this  is  as  direct  an  object  as  can  be  im- 
agined. But  it  is  said  that  the  judgment  in  this 
suit  will  not  be  conclusive  between  the  witness 
and  the  complainants;  and  that  if  he  makes 
them  pay  wrongfully  his  own  debt,  they  may 
recover  it  back  of  him.  Admitting  this  to  the 
fullest  extent,  what  does  it  amount  to?  Noth- 
ing more  than  is  true  in  the  case  of  every  in- 
terested witness.  If  the  liability  to  a  convic- 
tion for  perjury,  to  which  every  witness  testi- 
fying falsely  is  exposed,  is  not  deemed  a  suffi- 
cient security,  where  a  witness  has  an  interest 
so  to  testify  falsely,  why  should  a  civil  suit 
for  the  recovery  of  the  money  he  has  sworn 
into  his  own  pocket  be  so  regarded,  and  espe- 
cially in  a  case  like  the  present,  where  it  would 
be  more  difficult  for  the  complainants,  if 
wronged,  to  establish  the  fact,  in  an  action  for 
the  recovery  of  the  money  back,  than  in  a 
criminal  prosecution  for  perjury? 

I  put  this  case  on  the  broad  ground  presented 
by  Ch.  J.  Best  in  Ripley  v.  T/iompson,  12  Moore, 
55 ;  but  there  is  a  strong  distinguishing  fact 
disclosed,  which  is,  that  the  complainants  are 
indebted  to  the  witness,  and  are  insolvent.  But 
the  Chancellor  says:  "The  fact  that  they  were 
insolvent  did  not  alter  the  nature  of  his  inter- 
est; because,  if  he  had  obtained  a  decree 
against  the  defendant,  he  could,  by  filing  a  bill 
to  settle  the  copartnership  accounts,  have  pre- 
vented them  from  receiving  the  money  until 
the  whole  copartnership  debts,  including  any 
balance  which  might  be  due  to  him  from  his 
copartners,  were  settled  or  provided  for."  I 
confess  I  do  not  understand  the  force  of  this 
remark,  for  I  cannot  see  how  the  witness,  who 
acknowledges  himself  indebted  to  the  defend- 
ant, is  to  obtain  a  decree  against  him,  and  es- 
pecially when  he  is  not  impleaded  as  a  party 
in  any  suit  with  him.  Besides,  *there  [*614 
must  be  a  great  difference,  whether  a  person 
pays  a  debt  which  he  owes,  by  offsetting  a  debt 
due  to  him  from  a  foreign  insolvent,  or  pays 
the  debt  from  his  own  pocket  and  resorts  to 
the  insolvent  for  an  equivalent.  In  Buckland 
v.  Tankard,  5  T.  R. ,  578,  it  was  held  that  a 
witness  was  incompetent,  because  in  one  event 
it  would  be  more  difficult  to  recover  the  same 
sum  of  money  than  in  another.  Though  the 
principle  of  this  case,  in  its  fullest  extent,  is 
questioned,  there  is,  I  think,  no  reason  for 
questioning  it  to  the  extent  of  the  decision  in 
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Marland  v.  Jefferson,  2  Pick.,  240,  where  it  was 
ruled,  that  if  the  effect  of  the  testimony  is  to 
put  money  into  the  witness'  hands  which  he 
can  retain  for  a  debt  due  to  him  from  an  in- 
solvent, he  is  incompetent.  This  principle 
alone  decides  the  inadmissibility  of  the  wit- 
ness. 

Another  question  remains  for  examination 
— which  is,  whether  the  objection  to  the  wit- 
ness was  made  at  such  time  and  in  such  man- 
ner, that  the  party  could  afterwards  avail  him- 
self of  it.  This  depends  essentially  on  the  ef- 
fect of  the  85th  Rule  of  the  Court  of  Chancery, 
and  its  application  to  this  case.  Except  for 
this  rule,  there  can  be  no  reasonable  doubt  that 
the  objection  was  sufficient  in  time  and  mode. 
In  Swift  v.  Dean,  6  Johns.,  538,  which  was  in 
this  court,  J.  Thompson  held  that  the  rule  is 
equally  settled  in  equity  as  at  law,  that  if  a 
witness,  at  any  stage  of  his  examination,  dis- 
covers himself  to  be  interested,  he  is  to  be  re- 
jected and  his  testimony  entirely  set  aside. 
This  principle,  I  believe,  has  never  been  dis- 
puted; and  it  would  be  decisive  in  this  case,  if 
the  examination  of  Kingsbury  had  been  com- 
pleted as  well  as  commenced  before  the  adop- 
tion of  the  new  rules.  That  took  place  in 
Jan.,  1830,  and  the  examination  of  the  witness 
commenced  Dec.  10  preceding,  before  one  ex- 
aminer, and  was  resumed  and  completed  in 
April  following  before  another.  It  is  not  neces- 
sary, I  think,  to  inquire  as  to  the  propriety  of 
applying  the  rule  to  an  examination  already 
commenced;  for  it  strikes  me  that  the  note 
made  by  the  second  examiner,  when  the  exam- 
ination was  resumed  before  him,  is  enough, 
under  the  circumstances  of  the  case,  to  make 
out  a  compliance  with  the  spirit  of  the  rule. 
This  rule,  after  declaring  that  no  objection  to 
615*]  the  competency  of  a  witness  *shall  be 
made  at  the  hearing,  unless  such  objection 
was  made  before  his  testimony  was  closed,  pro- 
ceeds to  direct  the  course  the  examiner  shall 
adopt  in  case  the  witness  is  objected  to;  which 
amounts  only  to  this:  that  he  shall  note  the  ob- 
jection and  proceed  with  the  testimony,  if  in- 
sisted on  by  the  party  offering  it,  notwithstand- 
ing the  examiner  shall  be  satisfied  that  the  wit- 
ness is  incompetent.  "The  object,"  says  the 
Chancellor,  "of  requiring  the  objection  to  the 
competency  of  a  witness  to  be  made  before  his 
testimony  is  closed,  is  to  enable  the  party  call- 
ing him  to  obviate  the  objection  by  a  release, 
or  if  that  cannot  be  done,  by  substantiating  the 
same  facts  by  other  witnesses."  The  real  pur- 
pose of  the  rule,  then,  being  to  give  seasonable 
notice,  we  have  only  to  be  satisfied  that  such 
notice  was  either  given  to  the  party  or  waived 
by  him.  The  note  of  the  second  examiner  is 
as  follows:  "This  examination  is  continued 
before  me  by  the  consent  of  the  counsel  of  both 
parties,  the  complainant's  counsel  reserving 
every  objection  to  the  competency  of  the  wit- 
ness, and  all  other  legal  exceptions."  Now, 
though  this  note  does  not  show  expressly  a  lit- 
eral compliance  with  the  requirement  of  the 
rule,  it  seems  to  me  that  such  a  compliance  can 
be  fairly  inferred  from  it.  The  examiner  in 
the  presence  of  the  adverse  counsel,  reserves 
for  the  complainants'  counsel  "every  objection 
to  the  competency  of  the  witness."  This  he 
could  not  properly  do,  unless  the  objection  had 
been  stated,  or  the  statement  of  it  waived  by 
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the  opposite  counsel ;  and  as  it  is  fair  to  pre- 
sume that  the  examiner  both  knew  his  duty 
and  did  it,  it  is  also  fair  to  infer  that  one  or 
the  other  fact  occurred  and,  therefore,  that 
the  defendants'  counsel  had  sufficient  notice  to 
warn  him  to  sustain  or  supply  the  testimony 
of  the  witness.  I  throw  out  of  view  the  prob- 
ability that  he  could  do  neither,  and  confine 
my  conclusion  to  the  apparent  presumption 
that  he  must  have  understood  the  ground  on 
which  the  competency  of  the  witness  would  be 
impeached.  I  shall  vote  for  reversing  the 
Chancellor's  decree. 

By  Senator  Edwards.  To  determine  wheth- 
er the  testimony  of  Kingsbury  was  properly 
excluded,  it  is  necessary  to  inquire  whether  his 
competency  as  a  witness  was  duly  objected  to: 
for  *if  his  competency  was  not 'duly  [*616 
objected  to,  his  deposition  should  not  have 
been  suppressed.  His  examination  was  closed 
without  the  exception  being  made  which  the 
counsel  for  the  complainants  had  reserved  to 
himself  the  right  to  make.  Had  the  counsel 
intended  that  the  right  to  except  should  con- 
tinue until  the  hearing  upon  the  pleadings  and 
proofs,  he  should  so  have  expressed  himself. 
He  did  not  do  so;  and  it  appears  to  me  that  the 
power  to  exercise  the  right  should  not  be  con- 
sidered as  existing  beyond  the  time  within 
which  the  objection  to  the  witness  might  legal- 
ly be  made — neither  under  the  first  or  second 
reservation  made  by  the  counsel  for  the  com- 
plainants. The  next  inquiry,  then,  is,  at  what 
time  could  the  objection  to  the  competency  of 
the  witness  be  legally  made?  The  Chancellor, 
under  the  Revised  Statutes,  2  R.  8.,  175,  has 
established  a  rule  regulating  the  practice  in 
this  particular,  which  expressly  prohibits  any 
objection  to  the  competency  of  a  witness  from 
being  made  at  the  hearing  of  a  cause,  which 
was  not  made  before  the  examination  was 
closed.  The  reason  of  the  rule  is  obvious:  it 
is  to  afford  the  opposite  party  an  oppportunity 
to  release  the  interest  of  the  witness  and  restore 
his  competency,  or,  if  that  cannot  be  done,  to 
supply  the  testimony  rejected,  by  other  testi- 
mony which  he  may  have  it  in  his  power  to 
obtain.  If  the  practice  contended  for  by  the 
appellants'  counsel  prevails,  the  party  in  whose 
favor  the  testimony  was  taken  is  deprived  of 
the  opportunity  to  supply  the  testimony  re- 
jected, by  other  testimony,  though  he  may 
have  it  fully  in  his  power  to  do  so.  Since  the 
rule  of  the  Court  of  Chancery  above  referred  to 
has  been  established,  requiring  the  objection 
to  be  made  as  to  the  competency  of  a  witness 
before  the  examination  is  closed ,  the  practice  has 
been  uniform,  and  recognized  by  repeated  de- 
cisions. Bk.  v.  Atwater,  2  Paige,  Ch.,  60;  Rog- 
ers v.  Dibble,  3  Id. ,  241 ;  Town  v.  Needham,  Id. , 
552.  The  excepting  to  the  competency  of  a 
witness  in  the  Court  of  Chancery,on  the  ground 
of  interest,  is  analogous  to  the  practice  of  the 
courts  of  common  law,  by  which  the  party  is 
permitted  to  make  his  objection  at  any  time 
when  the  witness  appears  to  be  interested  in 
the  course  of  his  examination.  1  T.  R.,  717; 
Caton  v.  Lenoxar,  5  Rand.,  44,  69;  Peake,  Ev., 
195;  Tollman  v.  *Dutcher,  7  Wend.,  [*617 
181.  Testimony  not  objected  to  is  considered 
as  received  by  consent,  and  in  such  case  there 
would  be  nothing  to  ground  a  motion  upon,  to 
support  it  at  the  hearing.  Jackson  v.  Cody,  9 
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Cow.,  150;  5  Id.,  123.  173.  It  is  true  the  ex- 
amination of  the  witness  was  commenced  be- 
fore the  adoption  of  the  85th  Rule  of  the  Court 
of  Chancery,  to  which  I  have  alluded;  but  it 
was  not  closed  until  Apr.  5  after,  which  af- 
forded the  party  a  sufficient  opportunity  to 
have  complied  with  it,  for  he  had  a  right  to 
take  the  exception  at  any  time  before  the  ex- 
amination was  closed;  and  having  the  right, 
and  not  having  availed  himself  of  the  benefit 
of  it,  he  ought  not  to  have  prevailed  on  his 
motion  to  suppress  the  testimony  of  Kings- 
bury,  or  to  have  obtained  a  decretal  order  ex- 
cluding his  testimony  on  the  reference  to  the 
master. 

If  the  objection  to  the  competency  of  Kings- 
bury  as  a  witness  had  been  made  in  due  time, 
I  cannot  readily  perceive  how  the  appellants' 
objection  to  his  competency  on  the  ground  of 
interest  could  have  prevailed  ;  for  it  appears 
to  me,  if  he  was  interested  at  all,  he  was  inter- 
ested to  sustain  the  appellants.  If  he  was  a 
copartner,  and  they  had  recovered,  he  would 
have  been  entitled  to  a  portion  of  the  amount 
recovered;  but  I  forbear  to  enter  into  an  ex- 
amination of  that  part  of  the  case,  as  I  am  for 
affirming  the  decree  of  the  Chancellor,  on  the 
ground  that  the  appellants  were  too  late  to 
make  their  objection  on  the  hearing  of  the 
cause,  not  having  excepted  before  the  examin- 
ation was  closed. 

By  Senator  Maison.  It  appears  to  me  not 
to  be  a  matter  of  much  moment,  to  decide 
whether  Kingsbury  was  an  interested  witness 
or  not.  Conceding,  for  all  the  purposes  of  this 
cause,  that  he  was  a  deeply  interested  witness, 
yet  I  know  of  no  rule  which  will  exclude  his 
testimony,  unless  he  be  objected  to  at  or  before 
the  closing  the  proofs  in  the  cause.  Fair  prac- 
tice and  common  justice  require  the  objection 
to  be  made  before  closing  the  proofs,  that  the 
opposite  party  may  have  an  opportunity  to  es- 
tablish by  other  witnesses  what  he  has  proved 
by  him.  If  a  party  will  not  object,  he  admits 
the  competency  of  the  witness.  To  allow  of  a 
618*]  different  rule  would  lead  *to  great  in- 
justice. It  is  a  trite  but,  nevertheless,  a  very 
equitable  saying,  if  a  party  will  not  speak  when 
he  ought  to,  he  shall  not  be  heard  when  he 
wants  to  speak.  If  no  objection  be  made,  the 
party  is  well  justified  in  supposing  that  it  is  not 
intended  to  be  made,  and  resting  upon  such 
supposition,  to  produce  no  further  testimony. 
To  allow  the  objection  to  be  made  for  the  first 
time  at  the  hearing,  would  be  taking  the  party 
by  surprise,  and  at  a  time  when  it  is  out  of  his 
power,  according  to  the  practice  of  the  court, 
to  have  any  further  examination  of  witnesses. 
If  it  be  intended  to  object  to  a  witness  on  the 

f round  of  incompetency,  the  objection  must 
e  clearly  and  distinctly  made,  in  decisive  and 
unequivocal  terms;  there  must  be  no  room  for 
doubt  that  the  objection  is  made,  and  meant  to 
be  insisted  upon.  The  party  in  this  case  made 
no  objection  to  the  witness  before  the  examiner; 
he  merely  announced  that  he  reserved  the  right 
to  object  to  the  witness'  competency.  He  did 
not  make  it  then,  but  reserved  the  right  to  make 
it  at  some  future  day.  This  he  had  a  right  to 
do;  for  peradventure,  upon  the  closing  of  the 
proofs,  it  might  appear  that  the  testimony  of 
the  witness  would  not  influence  the  decision 
of  the  cause  one  way  or  the  other.  If,  how- 
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ever,  the  party  supposed  the  testimony  to  be 
material,  he  was  bound,  before  the  closing  of 
the  proofs,  to  make  the  objection  distinctly. 
He  has  no  right  to  reserve  his  objection  beyond 
that  time;  if  he  had,  he  would  have  a  right  to 
reserve  it  until  he  came  to  this  court,  and  here 
for  the  first  time  make  it.  Such  a  proceeding 
is  not  to  be  tolerated. 

On  the  question  being  put— shall  this  decree 
be  reversed? — the  members  of  the  Court  voted 
as  follows: 

In  the  affirmative — Senators  Tracy,  Lacyf 
Lansing  and  Kemble — 4. 

In  the  negative— The  PRESIDENT  of  the  Sen- 
ate, Chief  Justice  SAVAGE,  Mr.  Justice  NELSON; 
Senators  Armstrong,  Beardsley,  Cropsey,  Down- 
ing, Edwards,  Fisk,  Gansevoort,  Halsey,  Loomisr 
Macdonald,  Mack.  Maison,  Van  Schaick  and 
Wtlles— 17. 

*The  following  resolutions  were  [*619 
adopted : 

Resolved,  That  Kingsbury  was  a  competent 
witness.  On  the  question  of  the  adoption  of 
which  resolution,  the  members  of  the  court 
voted  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  Chief  Justice  SAVAGE,  Mr.  Justice  NEL- 
SON, and  Senators  Armstrong,  Beardsley,  Crop- 
sey, Downing,  Fisk,  Gansevoort,  Halsey,  Loomis, 
Macdonald,  Maison,  Wtlles — 14. 

In  the  negative — Senators  Tracy,  Lacy,  Lans- 
ing, Kemble,  Mack,  Van  Schaick — 6. 

Resolved,  That  the  objection  to  the  compe- 
tency of  the  witness  ought  to  have  been  made 
before  the  closing  of  the  proofs.  On  the  ques- 
tion of  the  adoption  of  which  resolution,  14 
members  of  the  Court  voted  in  the  affirmative. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Affirming— 4  Paige,  557. 

Cited  in— 17  Wend.,  19;  21  Wend.,  400;  15  Barb.,  322- 
6  Duer,.336 ;  2  Leg.  Obs.,  107 ;  24  Cal.,  Ill;  32  111.,  163. 
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JACKSON,  ex  dem.  GARNSEY  ET  AL. 

Conveyance  under  Alleged  Power  of  Attorney — 
Declarations  of  Owner  Admissible  in  Proof  of 
Power — Constituent  need  not  be  Called  as  a 
Witness — Grant  of  Undefined  Premises — Sub- 
sequent Location  under  Right  of  Election  Vested 
Title — Parol  Partition  Followed  by  Possession, 
Sufficient. 

A  party  claiming  lands  by  deed  executed  under  an 
alleged  power  of  attorney  from  the  owner  of  the  fee 
to  the  person  executing  the  deed,  thereby  author- 
izing him  to  sell  and  convey  the  lands,  may,  in  proof 
of  the  power,  give  in  evidence  the  declarations  of 
the  owner  of  the  land,  the  constituent  of  the  power, 
made  previous  to  the  accruing  of  the  interest  of  a 
defendant  in  ejectment  who  claims  under  such 
owner— that  such  power  of  attorney  once  existed, 
that  its  contents  were  as  alleged  in  the  deed,  and 
that  it  had  been  subsequently  canceled,  lost  or  de- 
stroyed ;  and  this  under  the  rule  of  evidence  that 
what  may  be  proved  by  the  parol  testimony  of  third 
persons,  may  in  like  manner  be  shown  by  the  dec- 
larations of  the  constituent  to  the  power.  So  held  by 
the  C/ianceHor  and  16  other  members  of  this  court, 
in  affirmance  of  the  judgment  of  the  Supreme  Court 
—Senators  Edwards  and  Tracy  and  three  other  mem- 
bers of  the  court  dissenting.(a) 

(a)— See  opinions  delivered  by  Senators  Edwards 
and  Tracy. 
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And  in  such  case  the  party  alleging  the  existence 
of  the  power  is  not  bound  to  call  the  constituent  to 
the  power  to  testify  as  a  witness,  but  may  rely  upon 
his  declarations. 

Where  a  deed  granted  600  acres  of  land,  to  be  sur- 
veyed or  taken  off  of  a  large  tract,  and  by  the  terms 
of  an  instrument  referred  to  in  the  deed,  the  tract 
62O*]  *was  to  be  divided  into  lots  of  100  acres  each, 
and  an  election  of  lots  was  given  to  the  grantees, 
which  they  subsequently  made ;  it  was  held,  that 
though  by  the  terms  of  the  deed  the  premises  grant- 
ed were  undefined  and  uncertain,  still  that  the  sub- 
sequent location,  in  pursuance  of  the  right  of  elec- 
tion given  by  the  deed,  rendered  that  certain  and 
definite  which  before  was  uncertain,  and  vested  a 
legal  title  in  the  specific  premises  elected  to  be  taken; 
and  that  a  parol  partition  between  the  srrantees, 
followed  up  by  actual  possession,  was  valid  and 
binding. 

Citations-2  Eagle  &  Y.,  655  ;  2  Rawle,  437 ;  1  R.  8., 
762.  sec.  39 ;  4  Johns.,  233 ;  5  Cow.,  129 ;  7  Wend.,  376 ; 
4  Cow.,  587 ;  1  Johns.,  162, 343 ;  1  Esp.  N.  P.,  453 ;  2  T. 
R.,  53;  16  Johns.,  196  ;  Peake,  Ev.,  112;  1  Paige,  Ch.. 
>612 :  2  R.  8.,  396.  sec.  23,  405 ;  6  Cow.,  416 ;  6  Johns.,  21. 

TERROR  from  the  Supreme  Court.  Garnsey 
J-J  and  the  other  lessors  of  the  plaintiff  brought 
an  action  of  ejectment  against  Corbin  to  re- 
cover a  lot  of  land,  part  of  a  large  tract  of 
15,860  acres,  granted  by  letters  patent  in  1787 
to  M.  Treat  and  W.  Morris,  and  produced  in 
evidence  a  deed  covering  the  premises  in  ques- 
tion, bearing  date  Sep.  12,  1792,  purporting  to 
have  been  executed  to  Marie  Jeane  D'Autre- 
mont  and  others,  by  Charles  Felix  Bue  De 
Bouloigne,  as  the  attorney  in  fact  of  Treat  and 
Morris,  the  patentees,  by  virtue  of  a  power  of 
attorney  alleged  to  have  been  executed  by 
Treat  and  Morris  June  16,  1791,  authorizing 
the  sale  and  conveyance  of  the  whole  tract  of 
15,860  acres.  The  deed  was  duly  acknowl- 
edged by  the  attorney,  and  recorded  in  the 
proper  office.  Attached  to  it  was  a  French  copy 
of  what  purported  to  be  the  power  of  attorney 
recited  in  the  deed,  and  purported  to  have  been 
executed  in  the  City  of  N.  Y.,  in  the  presence 
of  two  witnesses,  and  to  have  been  acknowl- 
edged before  a  notary  public.  There  was  also 
Attached  to  the  deed  a  French  copy  of  what 
purported  to  have  been  the  articles  of  agree- 
ment between  Bouloigne  and  the  grantees 
named  in  the  deed  for  the  premises  conveyed 
thereby,  and  which  purported  to  have  been 
executed  at  Paris,  France,  in  March  preceding 
the  date  of  the  deed,  and  wherein  it  was  stated 
that  the  power  of  attorney  from  Treat  and  Mor- 
ris to  Bouloigne  had  been  authenticated  and 
deposited,  with  its  translation  in  the  French 
language,  with  a  notary  in  Paris  of  the  name 
of  Gabion.  The  original  power  not  being  pro- 
duced, the  lessors  of  the  plaintiff  offered  to 
prove  its  existence  and  contents,  and  loss  or 
destruction,  by  the  declarations  of  Morris,  one 
of  the  patentees.  The  defendant  insisted  that 
such  declarations  were  inadmissible  as  evi- 
dence, but  the  objection  was  overruled.  It  was 
thereupon  proved,  that  in  1801  Morris  admitted 
62 1*]  the  existence  *of  the  power  of  attorney, 
and  that  Bouloigne  was  thereby  authorized  to 
sell  and  convey  the  whole  of  the  tract.  He  at 
the  same  time  stated  that  the  power  of  attorney 
had  been  canceled  or  given  up  or  destroyed. 
These  admissions  were  made  to  an  agent  of  the 
heirs  of  Treat,  his  co-patentee,  upon  whom  he 
enjoined  to  conceal  the  fact  that  such  a  power 
had  ever  existed.  The  persons  whose  names 
appeared  as  witnesses  to  the  execution  of  the 
power,  upon  the  copy  produced,  were  dead  at 

736 


the  time  of  the  trial,  and  Bouloigne  the  attor- 
ney and  Treat  one  of  the  patentees  were  also 
dead;  but  Morris,  the  other  patentee,  was  liv- 
ing. Madame  D'Autremont  went  into  the  act- 
ual possession  of  the  premises  in  question,  and 
the  lessors  of  the  plaintiff  deduced  title  from 
her  to  themselves,  and  rested.  The  judge  re- 
fusing to  nonsuit  the  plaintiff,  the  defendant 
went  into  evidence  on  his  part,  and  proved  a 
partition  of  the  tract  of  15,360  acres  between 
Morris  and  the  heirs  of  Treat,  his  co-patentee, 
made  in  1800,  whereby  the  premises  in  ques- 
tion were  allotted  and  released  to  Morris;  and 
that  subsequently,  in  1819,  the  premises  were 
sold  at  a  sheriff's  sale,  by  virtue  of  an  execu- 
tion issued  on  a  judgment  rendered  against 
Morris,  and  that  the  defendant  was  in  posses- 
sion under  title  derived  from  such  sale. 

Besides  objecting  to  the  competency  of  the 
evidence  adduced  to  prove  the  existence  of  the 
power  of  attorney,  the  defendant  also  insisted 
that  the  deed  to  Madame  D'Autremont  was  in- 
valid for  the  uncertainty  of  the  description  of 
the  premises  conveyed;  which  objection  was 
also  overruled.  For  the  facts  in  reference  to 
the  latter  objection,  see  the  case  of  Jackson  v. 
Livingston,  1  Wend.,  136,  the  facts  in  which, 
in  this  particular  and  in  the  general  features  of 
the  case,  are  almost  identical  with  those  in  this 
case.  The  jury,  under  the  charge  of  the  cir- 
cuit judge,  found  a  verdict  for  the  plaintiff. 
The  defendant,  on  a  bill  of  exceptions,  applied 
to  the  Supreme  Court  for  a  new  trial,  which 
was  denied  for  the  reasons  assigned  in  refusing 
a  similar  application  in  Jackson  v.  Livingston, 
above  referred  to,  and  judgment  was  accord- 
ingly rendered  for  the  plaintiff.  The  defend- 
ant sued  out  a  writ  of  error.  The  cause  was 
argued  here  by, 

*Mr.  B.  F.  Butler,  Atty-Gen.  of  [*622 
the  U.  S. ,  for  the  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  the  defendant  in 
error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  right  of  the  les- 
sors of  the  plaintiff  in  the  court  below  to  re- 
cover the  premises  in  question  in  this  cause, 
the  south  half  of  lot  No.  80,  in  Treat  and  Mor- 
ris' patent,  depends  upon  the  validity  of  the 
deed  of  Sep.,  1792,  to  Le  Fevre  and  wife  and 
Madame  D'Autremont.  This  deed  is  for  600 
acres  of  land,  and  purports  to  be  executed  by 
Treat  and  Morris,  under  whom  both  parties 
claim  title,  by  Charles  Felix  Bue  De  Bou- 
loigne, their  attorney.  It  was  duly  acknowl- 
edged and  recorded  as  early  as  1796.  It  recites 
the  granting  of  a  patent  to  Treat  and  Morris, 
in  1787,  for  15,360  acres  of  land  in  Green 
Township:  the  execution  of  a  power  of  attor- 
ney from  them  to  Charles  Felix  Bue  De  Bou- 
loigne.in  1791,  authorizing  him  to  sell  and  con- 
vey the  lands;  the  execution  of  a  contract  of 
sale  by  him,  as  such  attorney,  to  LeFevre  and 
wife  and  Madame  D'Autremont,  for  the  600 
acres,  which  contract  was  annexed  to  the  deed, 
and  conveys  to  the  grantees  in  fee  the  600 
acres,  parcel  of  the  15,360  acres,  to  be  surveyed 
and  taken  according  to,  and  in  pursuance  of 
such  contract  of  sale. 

The  first  objection  to  the  validity  of  this 
deed,  urged  by  the  counsel  for  the  plaintiff  in 
error,  is,  that  there  was  no  legal  evidence  on 
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the  trial  of  the  existence  and  due  execution  of 
the  power  of  attorney  recited  in  the  deed.  To 
•establish  the  fact  that  such  power  had  been  ex- 
ecuted by  Treat  and  Morris,  the  lessors  of  the 
plaintiff  gave  in  evidence  the  declarations  of 
Morris,  under  whom  the  defendant  subsequent- 
ly derived  his  claim  of  title.  These  declara- 
tions or  admissions  were  made  about  the  year 
1801,  while  Morris  himself  was  the  sole  owner 
of  the  premises  in  controversy,  if  the  power 
had  not  been  executed  so  as  to  vest  the  title  in 
Madame  D'Autremont,  under  the  deed.  It  was 
also  proved  that  both  of  the  subscribing  wit- 
nesses mentioned  in  the  agreement  annexed  to 
i$23*]  the  deed  as  *having  attested  the  exe- 
cution of  the  power  were  dead.  These  admis- 
sions of  Morris,  if  they  were  legal  evidence 
against  the  defendant,  established  the  fact  of 
the  execution  of  the  power,  and  that  it  was 
given  up  and  canceled  or  destroyed,  when 
Treat  and  Morris  executed  a  conveyance  to 
Bouloigne,  about  the  year  1795.  And  if  the 
power  is  proved, or  is  presumed  to  be  destroyed 
•or  lost,  or  if  it  was  placed  beyond  the  power 
or  control  of  the  lessors  of  the  plaintiff,  I  agree 
•with  the  Chief  Justice,  who  delivered  the  opin- 
ion of  the  Supreme  Court,  that  these  declara- 
tions or  admissions  of  Morris  are  good  second- 
ary evidence  of  its  original  existence  and  con- 
tents; not  only  against  Morris  himself,  but  also 
against  others,  who  have  derived  their  claim 
of  title  under  him  since  such  declarations  and 
admissions  were  made,  whilst  Morris  was 
claiming  to  be  the  owner  of  the  land.  In  1801, 
it  is  perfectly  clear  that  the  grantees  of  Mad- 
ame D'Autremont  might  have  filed  a  bill  of 
discovery  against  him,  for  the  purpose  of  ob- 
taining a  compulsory  admission  of  the  fact  that 
such  a  power  had  been  executed,  and  that  it 
had  been  surrendered  up  or  destroyed  subse- 
quent to  the  execution  of  the  deed;  and  his  an- 
swer thus  obtained  would  have  been  legal  evi- 
dence against  him  and  those  subsequently 
•claiming  under  him,  to  establish  these  facts  in 
any  future  litigation.  Lady  Dartmouth  v.  Rob- 
erts, 2  Eagle  &  Y.,  655.  And  if  the  same  dis- 
covery or  admission  was  then  made  by  him 
voluntarily,  it  must  have  the  same  legal  effect, 
both  as  to  him  and  as  to  those  who  are  his  priv- 
ies in  estate,  either  by  descent  or  conveyance. 
It  makes  no  difference  in  this  case  that  Morris 
was  himself  alive,  and  might  have  been  exam- 
ined as  a  witness.  That  question  has  been  re- 
cently examined  and  decided  by  the  Supreme 
Court  of  Pa.,  in  the  case  of  GibhleJiouse  v. 
Strong,  3  Rawle,  437,  where  all  the  authorities 
on  the  subject  were  most  elaborately  examined; 
and  it  would  be  impossible  for  me  to  add  any- 
thing to  the  powerful  and  conclusive  reasoning 
of  Mr,  J.  Kennedy  on  the  point  now  under 
consideration.  Suffice  it  to  say,  that  the  de 
cision  of  Ch.  J.  Savage  on  this  question  is  ful- 
ly sustained.  This  is  not  one  of  those  cases 
where  it  is  attempted  to  introduce  parol  evi- 
dence of  the  declarations  of  a  party  to  destroy 
a  written  title  to  land,  contrary  to  the  provis- 
624*]  ions  *of  the  Statute  of  Frauds;  but  it 
is  merely  showing,  by  the  admissions  of  the 
party  in  whom  the  title  would  otherwise  have 
been  vested,  at  the  time  of  such  admissions, 
that  his  title  had  previously  been  devested  un- 
der a  valid  power  executed  in  due  form,  ac- 


cording to  the  requirements  of  that  Statute,  but 
which  power  has  been  subsequently  lost  or  de- 
stroyed, or  is  placed  beyond  the  reach  of  our 
courts  of  justice.  The  declarations  of  Morris 
would  not  have  been  conclusive  evidence, even 
against  himself;  and  therefore,  it  was  in  the 
power  of  the  defendant  to  have  called  him  for 
the  purpose  of  showing  that  no  power  of  attor- 
ney had  in  fact  been  executed  by  himself  and 
Treat,  if  such  was  in  fact  the  case.  But 
when  we  find  him  admitting  that  such  a  power 
had  been  given,  in  his  private  conferences  with 
the  agent  of  Treat's  heirs,  and  at  the  same  time 
urging  the  concealment  of  the  fact  for  the  pur- 
pose of  defrauding  of  their  title  those  who  had 
purchased  and  paid  for  their  land  under  that 
power,  it  would  be  going  too  far  to  say  the 
lessors  of  the  plaintiff  should  be  compelled  to 
call  him  as  a  witness,  and  trust  to  his  honesty 
on  oath;  thereby  precluding  themselves  from 
the  possibility  of  discrediting  him,  or  of  im- 
peaching his  testimony. 

But  it  is  said  there  was  sufficient  to  raise  a 
presumption  that  the  power  itself  was  in  exist- 
ence, at  Gabion's,  in  Paris,  where  the  contract 
of  purchase  was  executed  in  1792.  The  agree- 
ment annexed  to  the  deed  contained  the  copy 
of  a  French  translation  of  the  power  said  to 
have  been  deposited  with  the  original  at  Gabi- 
on's, the  year  previous;  and  there  can  be  very 
little  doubt  that  the  power  translated  by  L'Abbe 
De  Francois,  in  Oct.,  1791, was  the  same  which 
was  referred  to  in  the  admissions  of  Morris,  as 
having  been  executed  by  himself  and  Treat, as 
he  probably  was  aware  of  the  existence  of  the 
French  copy  annexed  to  the  deed,  which  was 
then  on  record.  But  although  it  was  in  the 
hands  of  Gabion  40  years  before  the  trial,  the 
fair  presumption  would  be  that  it  was  taken 
again  by  Bouloigne,  when  he  returned  to  this 
country;  as  it  embraced  the  whole  of  the  lands 
of  Treat  and  Morris  in  the  patent,  as  well  as 
the  600  acres  sold  to  Le  Fevre  and  D'Autre- 
mont. That  supposition  also  corresponds  with 
the  declarations  of  Morris,  as  to  its  being  given 
up  and  canceled  or  destroyed.  *No  evi-  [*625 
dence  has  been  given  to  show  that  by  the  laws 
of  France  an  instrument  once  deposited  with  a 
notary  must  remain  in  his  office  as  a  record; 
but  even  if  that  was  admitted,  it  would  only 
prove  that  no  better  evidence  than  Morris'  ad- 
missions of  the  execution  of  the  power  could 
be  obtained,  as  no  witnesses  who  were  ac- 
quainted with  the  handwriting  of  Hughes  and 
Thompson,  the  witnesses  to  the  power,  or  of 
Treat  and  Morris,  40  years  since,  could  be 
found  in  France  to  prove  the  execution  of  the 
power  under  a  commission,  and  the  court  had 
no  power  to  send  witnesses  there  to  be  exam- 
ined, to  prove  its  execution.  Besides,  the  con- 
tents of  the  paper  deposited  there  were  already 
in  evidence  in  the  official  copy  annexed  to  the 
deed. 

The  title  to  the  undivided  600  acres  passed 
immediately  to  the  grantees  under  the  deed, 
with  the  right  to  elect  in  which  part  of  the  tract 
it  should  be  located,  as  soon  as  the  patent  was 
allotted.  The  testimony  shows  that  the  grant- 
ees exercised  the  right  of  election,  and  took 
possession  of  their  six  100  acre  lots,  as  early  as 
1793.  This  location,  in  conformity  with  the 
provisions  of  the  deed  itself,  rendered  that  cer- 
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tain  and  definite  which  was  before  uncertain, 
and  gave  to  Madame  D'Autremont  a  good  le- 
gal title  to  lot  No.  80,  and  the  two  other  lots 
selected  as  her  share  of  the  purchase.  The  pa- 
rol  partition  between  her  and  Le  Fevre  was  also 
valid.  The  judgment  of  the  Supreme  Court 
was  therefore  correct,  and  should  be  affirmed. 
By  Senator  Edwards.  The  question  is, 
was  the  deed  of  Sep.  12,  1792,  a  valid  deed  to 
pass  the  title  to  Madame  D'Autremont  and  her 
co-grantees.  It  purported  to  be  executed  by 
Bouloigne,  by  virtue  of  a  power  of  attorney, 
and  to  give  it  validity  it  was  incumbent  upon 
the  plaintiff  to  produce  the  same  proof  of  the 
execution  of  the  power  that  he  was  bound  to 
adduce  in  proof  of  the  deed.  A  power  requires 
the  same  proof  as  a  deed,  to  entitle  it  to  be  re- 
corded. 1  R.  S.,  762,  sec.  39.  The  power  of 
attorney  was  not  produced  on  the  trial,  but  its 
non-production  was  attempted  to  be  accounted 
for  by  proving  the  declarations  of  Morris,  one 
626*]  of  the  grantors  *from  whom  the  lessors 
of  the  plaintiff  Deduced  their  title;  and  on  these 
declarations  they  relied  to  show  the  existence, 
the  contents  and  the  destruction  of  the  power 
of  attorney.  The  first  important  inquiry, there- 
fore, which  appears  to  me  to  suggest  itself  for 
our  consideration,  is,  whether  the  lessors  of 
the  plaintiff  can  avail  themselves  of  these  dec- 
larations in  support  of  their  claim  of  title. 
What  objects  are  these  declarations  offered  to 
accomplish  ?  Precisely  .the  same  the  power  of 
attorney  would  have  accomplished,  had  that 
been  produced  and  proved  on  the  trial.  They 
are  to  show  that  Bouloigne  had  authority  from 
Treat  and  Morris  to  execute  the  deed  of  Sep. 
12,  1792,  in  their  names,  to  the  lessors  of  the 
plaintiff.  The  declarations,  therefore,  are  in- 
troduced for  the  purpose  of  making  out  the 
evidence  of  the  title  under  which  the  lessors  of 
the  plaintiff  claimed.  What  principles  of  law 
are  relied  on  to  justify  the  introduction  of  this 
testimony  ?  It  is  insisted  that  the  declarations 
of  Morris,  one  of  the  grantors,  is  binding  on 
him  and  all  claiming  under  him.  It  is  true  the 
acts  and  declarations  of  the  grantor,  before  he 
parts  with  the  possession  and  while  he  holds 
the  title,  may  be  given  in  evidence  against  him 
and  all  claiming  title  under  him.  Jackson  v. 
Bard,  4  Johns. ,  233  ;  Jackson  v.  Davis,  5  Cow. , 
129  ;  Hewlett  v.  Cock,  7  Wend.,  376  ;  4  Cow., 
587  ;  1  Johns.,  343  ;  1  Esp.  N.  P.  Gas.,  453;  2 
T.  R.,  53.  But  though  this  principle  of  law  is 
conceded,  yet  there  appears  to  be  an  insuper- 
able difficulty  in  applying  it  in  favor  of  the 
plaintiff.  The  declarations  of  Morris  which 
are  here  sought  to  be  made  evidence,  were 
made  about  1801,  from  8  to  10  years  after  the 
lessors  of  the  plaintiff  insist  that  Treat  and 
Morris  had  parted  with  the  title,  which  by  the 
aid  of  these  declarations  they  seek  to  establish. 
Again  ;  the  lessors  of  the  plaintiff  have  made 
use  of  these  declarations  to  establish  the  evi- 
dence of  their  own  title  ;  whereas  the  rule  of 
law  is,  such  declarations  may  be  given  in  evi- 
dence against  such  grantor  and  those  claiming 
under  him.  The  declarations  of  Morris  while 
he  was  in  possession,  holding  the  title  under 
which  the  defendant  below  claimed,  might 
have  been  given  in  evidence  in  relation  to  his 
title,  but  the  lessors  of  the  plaintiff  could  not 
have  offered  it  for  that  purpose,  as  it  would 
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have  been  wholly  immaterial;  for  had  [*627 
they  shown  by  Morris'  declarations  that  the  de- 
fendants' title  was  defective,  it  would  have- 
availed  nothing  ;  they  would  not  thereby  have- 
been  entitled  to  recover  in  their  ejectment  suit, 
as  they  must  rely  upon  the  strength  of  their 
own  title  ;  and  unless  they  prove  a  right  in, 
themselves  to  the  possession  of  the  premises, 
they  are  not  entitled  to  succeed  even  against 
an  intruder.  The  only  point  of  view,  there- 
fore, in  which  Morris  declarations  could  be- 
come important  to  them, was  to  show  their  own 
title  or  right  to  the  possession, and  for  this  pur- 
pose it  appears  to  me  they  were  clearly  inad- 
missible. There  could  be  no  objection  to  prov- 
ing the  contents  of  the  power  of  attorney  in 
question,  had  it  been  legally  proved  once  to- 
have  existed,  and  had  its  non-production  been 
sufficiently  accounted  for ;  but  here  lies  the 
difficulty — to  lay  the  foundation  for  secondary 
evidence,  the  rule  is  that  the  destruction  or  loss 
of  the  instrument  must  first  be  shown,  or  that 
diligent  search  and  inquiry  has  been  made  of 
those  persons  in  whose  custody  the  law  pre- 
sumes it  to  be,  after  it  is  shown  once  to  have 
existed.  Jackson  v.  Frier,  16  Johns.,  196.  By 
the  documents  produced,  if  they  are  to  be  re- 
garded as  sufficient  evidence  in  this  cause  that 
the  power  of  attorney  once  existed,  it  appears 
it  was  deposited  at  Gabion's  office,  in  Paris  ; 
and  there  is  nothing  in  the  case  to  show  that  it 
does  not  still  remain  there,  except  the  confes- 
sions of  Morris.  One  of  the  witnesses  testifies 
that  he  is  positive  Morris  declared  that  it  waT 
canceled  or  given  up  ;  but  it  appears  to  me 
Morris  is  a  competent  witness  to  prove  that  the 
power  of  attorney  was  given  up,  canceled  or 
destroyed  and,  therefore,  his  declarations  or 
acknowledgments  ought  not  to  have  been  re- 
ceived in  evidence,  but  he  should  have  been 
produced,  as  a  witness,  or  his  testimony  should 
have  been  taken, or  some  other  evidence  should 
have  been  produced,  to  show  that  the  power  of 
attorney  was  destroyed,  or  that  diligent  search 
had  been  made  at  the  place  where  the  law  pre- 
sumed it  to  be,  and  that  it  could  not  be  found. 
It  is  supposed  by  the  Chief  Justice,  who  de- 
livered the  opinion  of  the  Supreme  Court  in 
this  cause,  that  Morris  could  not  have  been 
compelled  to  testify,  had  he  been  produced  as 
a  witness  ;  but  I  see  no  reason  why  he  could 
not.  Had  the  lessors  *of  the  plaintiff  [*628 
produced  him  as  a  witness,  and  had  the  de- 
fendant objected  to  him  on  the  ground  of  in- 
terest, as  Bouloigne  had  given  a  warranty  deed, 
that  interest  might  have  been  released.  If  it 
was  his  interest  to  uphold  and  support  the  de- 
fendants' title,  and  the  testimony  he  was  called 
upon  to  give  would  militate  against  that  inter- 
est, still  he  was  bound  to  give  it  if  required. 
A  witness  is  objectionable  when  he  is  called 
upon  to  prove  a  fact  in  favor  of  his  interest, 
but  not  when  he  is  called  upon  to  prove  a  fact 
against  it  ;  nor  can  he  in  such  case  refuse  to 
testify.  Jackson  v.Vredenbergh,  1  Johns..  262; 
Peake,  Ev. ,  112.  In  the  matter  of  Kip,\  Paige, 
Ch.,  612.  Besides,  the  statute  expressly  pro- 
vides, that  "any  competent  witness  in  a  cause 
shall  not  be  excused  from  answering  a  question 
relative  to  a  matter  in  issue,  on  the  ground 
merely  that  the  answer  to  such  question  may 
establish  or  tend  to  establish  that  such  witness 
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owes  a  debt,  or  is  otherwise  subject  to  a  civil 
suit."  2  R.  S.,  405.  But  if  the  testimony  of 
Morris  was  inadmissible  had  he  been  brought 
into  court,  or  had  his  deposition  been  taken, 
proof  of  his  declarations  out  of  court  must  be 
equally  so.  It  appears  to  me,  however,  he 
might  ;have  been  improved  as  a  witness  and, 
therefore,  proof  of  his  declarations  should  not 
have  been  received. 

It  is  unnecessary  to  consider  the  point  urged 
by  the  respondents'  counsel,  that  the  objection 
to  the  testimony  ought  to  have  been  interposed 
when  the  interrogatories  were  framed  or  the 
testimony  taken.  The  statute  authorizes  the 
objections  to  be  made  to  the  testimony  on  the 
trial  of  the  cause.  2  R.  8  ,  396,  sec.  23. 

I  am  of  opinion  the  power  of  attorney  to 
Bouloigne  was  not  legally  sufficiently  proved  ; 
that  the  charge  of  the  circuit  judge  was  incor- 
rect ;  and  that  the  judgment  of  the  Supreme 
Court  should  be  reversed. 

By  Senator  Gansevoort.  From  all  the 
evidence  in  the  case  there  can  be  no  doubt  that 
the  power  of  attorney  existed  at  the  time  Bou- 
loigne executed  the  deed  to  D'Autremont  and 
Le  Fevre.  The  question,  however,  is:  does  the 
case  before  the  court  present  competent  legal 
proof  to  establish  that  fact  ?  The  evidence  on 
this  point  is  secondary  ;  it  rests  altogether  on 
629*]  the  parol  *proof  of  Hartshorne  and 
Brush  derived  from  the  admissions  and  decla- 
rations of  the  surviving  patentee,  Morris. 
Hartshorne  swears  distinctly,  that  in  1800  and 
1801  Morris  stated  to  him  that  Treat  and  he 
had  executed  to  Bouloigne  a  power  of  attorney 
to  sell  and  convey  the  whole  patent;  that  Bou- 
loigne under  the  said  power  had  sold  a  few  lots 
of  land  ;  that  the  power  of  attorney  had  been 
canceled  or  given  up  by  Bouloigne  and  de- 
stroyed, and  also  that  the  lessors  of  the  plaint- 
iff claimed  six  lots  in  the  patent  by  virtue  of  a 
deed  executed  by  Bouloigne  by  the  authority 
of  the  said  power.  Morris  also  admitted  to  the 
witness,  that  a  translation  made  in  1801,  by 
Juliand  at  the  request  of  Morris,  of  the  power 
of  attorney  attached  to  the  deed  executed  by 
Bouloigne  to  D'Autremont  and  Le  Fevre,  was. 
in  substance,  a  correct  copy  of  the  original 
power  of  attorney.  This  evidence  is  supported 
by  the  testimony  of  Brush.  It  is  a  sound  rule 
of  law  that  a  fee  cannot  be  devested  by  parol. 
Has  this  rule  been  violated  by  the  decision  in 
the  court  below  ?  I  am  clearly  of  opinion  that 
it  has  not.  When  it  is  shown  that  an  instru- 
ment existed  and  that  it  has  been  canceled  or 
destroyed,  it  is  competent  to  admit  parol  proof 
of  its  contents.  In  this  there  is  no  confliction 
with  the  Statute  of  Frauds  :  its  requisitions 
have  been  complied  with.  The  instrument  was 
made  in  conformity  with  its  provisions ;  the 
statute  is  satisfied.  If  the  deed  exist,  it  must 
be  produced ;  this  is  the  first  and  best  evidence. 
If  it  has  ceased  to  exist,  has  been  canceled  or 
destroyed,  it  cannot  be  produced;  then  second- 
ary evidence  is  admissible  ;  and  as  it  is  compe 
tent  to  establish  its  existence  and  destruction 
by  parol  proof,  such  proof  is  the  best  evidence 
remaining  to  the  party  to  show  its  contents.  It 
in  fact  is  the  only  proof  left  to  the  party,  and 
in  my  opinion  it  is  immaterial  whether  the  con- 
tents of  the  destroyed  instrument  be  established 
by  one  who  has  seen  and  read  the  instrument, 
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or  by  proof  of  the  declarations  and  admissions 
of  the  party  by  whom  it  was  executed. 

It  is  objected,  that  as  the  plaintiff  below  gave 
evidence  that  the  power  of  attorney  was  depos- 
ited with  and  recorded  by  Gabion,  the  notary 
in  Paris,  in  1791,  the  legal  presumption  is  that 
it  is  in  that  office,  and  the  plaintiff  ought  to 
have  shown  due  diligence  to  obtain  it  by  a 
search  in  that  office.  I  consider  *this  [*63O 
presumption  rebutted  and  removed  by  the  dec- 
larations and  admissions  of  Morris,  made  aft- 
er the  return  of  Bouloigne  from  Paris,  of  the 
destruction  of  the  power  of  attorney  ;  and  the 
party  is,  therefore,  relieved  from  the  necessity 
of  showing  a  search  for  an  instrument  which 
is  out  of  existence. 

I  also  consider  the  defendant  below  estopped 
from  taking  the  objection  to  the  secondary  evi- 
dence. The  testimony  of  Hartshorne  was  tak- 
en without  objection;  his  answers  are  directly 
responsive  to  the  interrogatories  which  were 
formally  settled  and  agreed  to  by  both  parties. 
In  Francis  v.  Ins.  Co.,  6  Cow.,  416,  Suther- 
land, J.,  in  delivering  the  opinion  of  the  court 
says:  "  If  no  objection  is  made  to  the  inter- 
rogatories, the  information  sought  by  them  is 
admitted  to  be  proper.and  the  answers  must  be 
considered  as  competent  evidence,  by  the  ad- 
mission of  the  parties."  This  was  the  law  ap- 
plicable to  this  case, which  arose  before  the  Re- 
vised Statutes. 

I  am,  therefore,  of  opinion  that  proof  of  the 
declarations  and  admissions  of  the  surviving 
patentee  Morris,  made  against  his  interest.and 
while  he  owned  the  title  under  which  the  de- 
fendant below  claimed,  is  competent  legal  evi- 
dence ;  and  that  the  Supreme  Court  were  cor- 
rect in  refusing  a  venire  de  now. 

By  Senator  Tracy.  There  are  several  points 
in  this  case  which  have  been  laboriously  argued 
by  the  counsel ;  but  though  I  have  examined 
them  all,  and  the  numerous  authorities  cited 
in  their  support.  I  did  so  with  an  impression 
obtained  on  the  argument,  that  there  was  one 
single  question  on  which  the  whole  case  turned. 
The  result  of  my  examinations  and  of  subse- 
quent reflection  has  confirmed  the  impression, 
and  I  shall,  therefore,  confine  my  observations 
to  that  question  alone,  being  persuaded  that  if 
I  am  correct  in  the  views  which  I  shall  en- 
deavor to  present  of  it,  a  discussion  of  the  other 
points  argued  will  be  superfluous. 

The  question  as  it  presents  itself  in  this  case 
is,  can  the  execution  of  the  alleged  power  of 
attorney  under  which  the  plaintiff  derives  his 
title  to  the  premises  from  Morris  and  Treat  be 
proved  by  evidence  of  the  declarations  of  Mor- 
ris? To  put  the  proposition  on  its  general  and 
broad  ground,  can  the  admission  *of  a  [*631 
party  having  title  to  land,  that  he  had  duly 
conveyed  the  land  to  anothet,  be  received  as 
sufficient  proof  of  the  fact,  so  that  it  of  itself 
shall  establish  the  legal  title  in  the  other?  That 
this  is  the  true  question  here,  and  that  it  makes 
no  difference  that  it  happens  to  be  a  power  of 
attorney  and  not  a  direct  deed  of  conveyance 
which  is  to  be  thus  established,  will  be  seen  by  a 
moment's  examination.  The  Statute  of  Frauds, 
in  declaring  that  no  estate  or  interest  in  lands, 
etc.,  shall  be  created,  unless  by  act  or  opera- 
tion of  law,  or  by  a  deed  or  conveyance  in  writ- 
ing, subscribed  by  the  party,  etc.,  or  by  his 
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lawful  agent,  adds  an  express  requirement  that 
such  lawful  agent  shall  be  "thereunto  author- 
ized by  writing."  It  follows,  then,  that  there 
is  the  same  sort  of  necessity  for  establishing 
the  original  existence  of  the  power  of  attorney 
to  Bouloigne,  as  there  would  be  of  an  absolnte 
deed  to  him  from  Morris  and  Treat,  in  case  the 
conveyance  had  been  from  him  in  his  own 
right  and  not  as  attorney.  This  position,  of 
course,  is  not  controverted,  and  it  is  unneces- 
sary to  state  it,  except  that  I  think  the  princi- 
ple involved,  of  admitting  the  declarations  of 
a  party  to  supply  a  deed,  will  be  presented  in 
a  simpler  form  and  be  more  easily  illustrated 
by  the  case  of  an  alleged  absolute  conveyance 
than  by  that  of  a  power  of  attorney. 

I  proceed  then  with  the  inquiry  :  can  proof 
of  the  declaration  by  a  person  who  has  title  to 
lands,  that  he  has  made  a  conveyance  of  it  to 
another,  establish  the  fact  that  he  did  make 
such  conveyance,  so  as  to  relieve  the  party 
claiming  from  the  necessity  of  otherwise  prov- 
ing the  fact?  The  argument  in  favor  of  such 
proof  is,  that  any  fact  which  legally  can  be 
proved  by  parol'may  be  proved  by  the  admis- 
sions of  a  party  ;  that  the  original  existence 
and  contents  of  a  lost  deed  can  be  proved  by 
parol  and,  therefore,  its  original  existence  and 
contents  may  be  proved  by  the  admissions  of  a 
party.  This  argument,  assuming  a  form  im- 
posingly syl  logistical,  certainly  is  very  spe- 
cious, and  to  detect  its  fallacy,  if  it  be  falla- 
cious, requires  considerable  astuteness;  at  least 
this  must  be  presumed,  since  it  has  escaped 
the  discernment  of  the  Supreme  Court,  who 
have  placed  their  judgment  in  favor  of  the 
plaintiff  below  entirely  on  this  proposition.  But 
if,  on  examining  the  parts  of  this  syllogism, we 
find  its  first  branch,  or  what  is  termed  by  logi- 
632*]  cians  *its  major,  untrue,  it  will  scarce- 
ly be  necessary  to  show  that  its  conclusion  can- 
not be  relied  on.  Is  it  true,  then,  that  every 
fact  which  legally  can  be  proved  by  parol, can 
also  be  legally  proved  by  the  admissions  of  a 
party?  The  Chief  Justice,  who  delivered  the 
opinion  of  the  court, while  he  will  notpositive- 
ly  affirm  it  to  be  an  universal  proposition,  as- 
sumes it  to  be  such  for  the  purpose  of  his  argu- 
ment, at  least  says,  he  perceives  no  reason  why 
it  is  not,  and  seems  to  recollect  no  cases  that 
are  exceptions  to  it.  But  if  the  learned  judge 
had  tasked  his  memory,  well  stored  as  it  is  with 
legal  principles,  he  would  have  recollected 
many  cases  where  facts  capable  of  being  proved 
by  parol  cannot  be  proved  by  the  mere  admis- 
sion of  a  party,  however  direct  or  circumstan- 
tial his  admission  may  be.  I  shall  refer  to  a 
few  only  of  these  cases,  but  they  will  suffice  to 
show  that  the  proposition  cannot  be  adopted  as 
a  general  legal  principle.  One  case  is  that  of 
a  deed  produced  to  be  proved  in  court,  where, 
though  its  execution  by  the  party  is  to  be  proved 
by  the  oath  of  witnesses,  his  admission  that  he 
did  execute  it  will  not  be  received  so  as  to  dis- 
pense with  the  necessity  of  calling  the  wit- 
nesses to  establish  by  them  the  same  fact.  The 
case  also  of  bigamy,  where  the  fact  of  the  first 
marriage  cannot  be  established  by  the  admis- 
sion of  the  defendant,  though  it  maybe  proved 
by  parol.  The  same,  also,  of  the  marriage  of 
the  plaintiff  in  an  action  of  crim.  con.  which 
the  admission  or  declaration  of  the  defendant 

740 


is  deemed  insufficient  to  establish.  The  fact  of 
adultery  or  of  physical  incapacity,  though 
from  its  nature  incapable  of  being  proved  oth- 
erwise than  by  parol, still  cannot  be  established 
by  the  declarations  or  confessions  of  the  party 
implicated.  Another  case  is  that  of  perjury, 
where  proof  equivalent  to  the  testimony  of  two 
witnesses  being  necessary  to  establish  the  falsi- 
ty of  the  matter  sworn  to,  the  declarations  of 
the  party  that  it  was  otherwise  than  he  after- 
wards swore  it  to  be,  will  not  supply  the  re- 
quired testimony  of  the  second  witness.  Other 
cases  could  be  adduced,  but  what  have  been 
already  referred  to,  suffice  to  show,  that  it  is 
by  no  means  an  absolute  proposition  that  every 
fact  which  can  be  proved  by  parol  can  also  be 
proved  by  the  admissions  of  a  party.  But  if 
there  were  no  case  whatever  except  the  present 
one,  it  alone  would  be  sufficient  to  show  that 
*the  rule  was  not  universal,  and  this  [*633 
by  a  test  which  it  seems  to  me  admits  of  no  dis- 
pute. It  is  a  sound  rule  of  logic,  that  a  propo- 
sition cannot  be  true  that  necessarily  involves  a 
conclusion  which  confessedly  is  false.  The 
proposition,  that  the  fact  that  land  has  been 
duly  conveyed  can  be  established  by  proof  of 
the  declaration  of  a  party  that  he  had  execut- 
ed a  deed  because  the  execution  of  such  a  deed 
might  be  proved  by  parol,  necessarily  involves 
the  conclusion  that  the  title  to  land  can  be  con- 
veyed from  one  to  another,  although  no  "deed 
or  conveyance  in  writing,  subscribed  by  the 
party,"  etc.,  shall  have  been,  in  fact,  executed. 
This  conclusion  being  in  the  very  teeth  of  the 
Statute  of  Frauds,  must  be  false;  and  that  it  is. 
necessarily,  involved  in  the  proposition,  can,  I 
think,  very  easily  be  shown.  A  person  owning 
land,  from  motives  known  only  to  himself, 
falsely  asserts  that  he  had  lately  before,  exe- 
cuted a  deed  of  the  land  to  another,  and  to 
make  the  case  stronger,  let  him  add  that  the 
deed  was  lost,  or  had  been  accidently  or  fraud 
ulently  destroyed  ;  under  the  proposition  that 
proof  of  his  admissions  is  quivalent  to  proof  of 
the  fact  that  such  a  deed  was  executed,  he 
loses  his  land,  or  his  children  may  lose  their 
inheritance, or  a  subsequent  bona  fide  purchaser 
who  from  some  cause  has  been  unable  to  get 
his  deed  recorded,  loses  his  purchase  money,or 
a  mortgagee  subsequent  to  such  pretended  deed 
is  deprived  of  his  supposed  security,  or  like  the 
present  case,  the  purchaser  under  a  judgment 
is  defeated  of  his  bargain.  How  vain  and  use- 
less, and  even  mischievous  is  the  Statute  of 
Frauds,  if  its  most  important  provisions  can 
be  thus  circumvented ! 

But  it  is  said  that  the  Statute  of  Frauds  does 
not  change  the  character  of  evidence,  but  only 
the  modes  of  conveyance;  and  although  the 
admission  of  the  party,  if  made  nakedly  to  the 
fact,  that  he  had  transferred  his  land  to  an- 
other, could  not  be  received  as  evidence  of  the 
fact,  yet  his  admission  that  he  had  executed  a 
deed  which  had  transferred  the  land  to  anoth- 
er may  be  received.  In  short,  that  the  statute, 
while  it  forbids  the  end,  allows  all  the  means 
necessary  and  inevitable  to  produce  the  end;  it 
rejects  proof  to  the  whole,  but  does  not  exclude 
it  to  all  the  parts  of  the  whole.  This  would  be 
violating  *a  foundation  principle  of  [*634 
ethics  and  of  law,  which  forbids  that  to  be 
dorie  indirectly  which  is  prohibited  to  be  done 
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directly  ;  and  after  all,  it  is  only  restating  the 
old  proposition  in  a  new  and  more  sophistica- 
ted form;  which  proposition,  however,  it  may 
be  stated,  labors  under  an  incurable,  though 
not  unfrequent  defect — that  of  assuming  what 
it  proposes  to  prove.  It  assumes  that  there  was 
a  deed,  which  is  made  the  foundation  for  ad- 
mitting the  party's  declarations.and  then  by  the 
declarations  it  proposes  to  prpve  the  fact  which 
alone  entitled  those  declarations  to  be  received. 
Bv  this  means  the  admission  of  a  party  is  re- 
ceived, not  merely  to  prove  a  fact,  but  to  create 
it;  thus  making  the  admission  equivalent,  not, 
as  is  contended,  to  parol  proof  of  a  deed,  but 
equivalent  to  the  deed  itself.  The  Statute  of 
Frauds,  for  reasons  of  public  policy,  requires 
that  to  transfer  the  title  of  lands,  there  shall  be 
a  deed  ;  the  decision  in  this  case  requires  that 
there  shall  be  either  a  deed  or  testimony  that 
the  party  had  said  that  there  had  been  a  deed. 
The  fatal  objection  to  the  decision  is,  that  the 
statute  does  not  recognize  this  alternative.  The 
law  will  not  accept  the  substitute. 

But  another  difficulty  is  involved  in  the 
proposition  which  the  judgment  in  this  case 
has  established;  it  is,  that  it,  necessarily,  carries 
the  doctrine  of  proving  facts  by  the  admission 
of  a  party  beyond  its  true  principle.  It  as- 
sumes that  every  person  who  either  is  or  has 
been  interested  against  the  facts  proposed  to 
be  proved,  is  such  a  party  as  that  his  admis- 
sions, made  when  it  would  seem  to  be  contrary 
to  his  interest  to  make  them,  shall  be  conclu- 
sive upon  others,  though  he  is  in  no  respect  a 
party  to  the  suit  in  which  his  admissions  are 
used.  The  proposition,  therefore,  is  not  mere- 
ly that  a  fact  which  may  be  proved  by  parol, 
may  be  proved  by  the  admissions  of  a  party  to 
the  suit,  but  by  combining  with  this  principle 
a  very  loose  doctrine,  which  from  a  sort  of  ne- 
cessity has  been  tolerated  for  the  purpose  only 
of  showing  the  character  of  a  possession  un- 
der which  the  party  to  the  suit  claims,  we  get 
established  the  broad  principle  that  the  legal 
rights  of  a  party  to  a  suit  may  be  concluded 
by  declarations  made  by  any  person,  if  at  the 
time  of  making  them  they  were  apparently  in 
contradiction  of  his  own  interest — no  matter 
whether  that  interest  is  extinguished  or  entirely 
635*]  *reversed  at  the  time  when  these  dec- 
larations are  used.  Such  is  the  reasoning,  or 
rather  the  result  of  the  reasoning,  and  the  ef- 
fect of  the  authorities  by  which  the  proposi- 
tion is  sustained.  Several  of  the  cases  relied  on 
are  where  the  person  whose  declarations  are 
used  had  no  interest  in  the  suit;  and  from  this 
it  follows  that  the  declarations  of  a  person  who 
is  himself  a  competent  witness,  may  be  an 
equivalent  for  his  oath;  and  thus  the  rule  that 
the  best  evidence  shall  be  given  which  the  nat- 
ure of  the  case  admits  of  is  annulled,  and  hear- 
say is  substituted  for  testimony.  Though  I  am 
entirely  satisfied  that  Morris  was  a  competent 
witness  for  the  plaintiff  in  this  suit,  I  do  not 
propose  to  show  it;  for  the  principle  on  which 
the  decision  of  the  Supreme  Court  rests  must 
make  his  declarations,  whilst  he  was  in  posses- 
sion of  the  land,  equally  conclusive  upon  all 
claiming  through  him,  whether  he  was  or  was 
not  a  competent  witness  on  the  trial  of  the  suit; 
and  this  circumstance,  of  itself,  affords  anoth- 
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er  striking  proof  of  the  error  of  the  judgment 
we  are  reviewing. 

Though  I  have  consulted  all  the  authorities 
referred  to  on  the  argument,  and  some  others, 
it  cannot  be  useful  to  array  or  comment  upon 
them  at  large.  Some  cases,  it  is  true,  have 
gone  far  to  relax  the  old  rules  as  to  the  proofs 
of  written  instruments,  and  some  others,  if  I 
may  be  allowed  to  say  it,  seem  to  have  been  de- 
cided without  a  full  view  to  the  great  principle 
of  public  policy  and  individual  security,  in- 
tended to  be  protected  by  the  Statute  of 
Frauds ;  but  certainly  no  case  can  be  found 
that  intentionally  goes  so  far  as  to  establish, 
even  by  construction,  that  the  title  to  lands  can 
vest  or  be  devested  by  parol.  Those  decisions 
that  may  seem  to  approximate  this  conclusion, 
were  produced  by  a  disposition  to  preserve  the 
original  relations  of  the  parties  in  respect  to 
lands,  and  to  prevent  their  being  changed  by 
the  lapse  of  time  or  the  act  of  the  law.  It  will 
be  found  that  in  all  the  original  cases  in  which 
the  confessions  of  a  party  were  received,  it 
was  for  the  purpose  of  defeating  a  title  set  up 
by  one  in  possession,  and  not  to  aid  a  title  at- 
tempted to  be  established  by  one  out  of  pos- 
session. The  rule  in  this  respect  has  no  doubt 
been  extended,  and  some  cases  may  be  found 
where  it  has  been  carried  very  far,  but  never 
so  far  as  designedly  to  trench  upon  the  great 
*principle  that  a  man  shall  not  be  de-  [*636 
vested  of  his  title  by  parol.  There  is  a  sound 
view  of  this  principle  contained  in  the  opinion 
of  the  court  in  Jackson  v.  Shearman,^  Johns.  ,21, 
thus  expressed :  '  'The  acknowledgments  of  the 
party  as  to  the  title  to  real  property,  are  gen- 
erally a  dangerous  species  of  evidence  ;  and 
though  good  to  support  a  tenancy,  or  to  satisfy 
doubts  in  cases  of  possession,  they  ought  not 
to  be  received  as  evidence  of  title.  This  would 
be  to  counteract  the  beneficial  purposes  of  the 
Statute  of  Frauds;"  and  even  in  the  present 
case  the  Supreme  Court  recognizes  it  as  a  propo- 
sition not  to  be  questioned,  "that  no  man  can 
be  devested  of  his  title  to  real  estate  by  parol." 
But  if  there  is  in  this  case  other  proof  than 
parol  to  establish  the  fact  that  Morris  had  de- 
vested  himself  of  his  original  title  to  the  prem- 
ises, I  am  unable  to  find  it.  My  opinion  is, 
therefore,  that  the  judgment  of  the  Supreme 
Court  should  be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative — Senators  Edwards,  Lacy, 
Lansing,  M'Dowell,  Tracy — 5. 

In  the  negative— The  PRESIDENT  of  the  Sen- 
ate, the  CnANCELLOR.and  Senators  Armstrong. 
Beardsley,  Beckwith,  Cropsey,  Downing,  Ed- 
monds, Pisk,  Gansevoort,  HaUey,  Loomis,  Mac- 
donald,  Mack,  Maison,  Van  Schaick,  Willes — 17. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Power  of  attorney— Declaration*  of  constituent  to 
—Cited  in— 6  Paige,  '327  :  33  Barb..  495. 

Parol  partition— When  valid— Cited  in— 25  Wend., 
436 ;  36  N.  Y.,  503  ;  3  Trans.  App.,  261 ;  20  Barb.,  128  ; 
37  Am.  Dec.,  244 ;  45  Am.  Dec.,  377  (8  N.  H..  340). 

Tenancy  in  common — Cited  in— 37  Cal.,  521;  45 
Cal.,  612;  81111.,  298. 

Also  cited  in— 12  Barb.,  607. 
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637*]        *JOHNSON  Appellant, 

AND 

JOHNSON,  Respondent. 

Cohabitation  with  Full  Knowledge,  Evidence  of 
Condonation  of  Adultery — Suit  for  Divorce 
Barred  by — Divorce  Law  of  this  State — Phy- 
sicians— Privileged  Communications —  Whether 
the  Privilege  is  of  tlie  Witness  or  of  the  Party 
—  Venereal  Disease  as  Prima  Facie  Evidence 
of  Adultery. 

A  voluntary  cohabitation  of  a  wife  with  her  hus- 
band, with  a  full  knowledge  of  an  act  of  adultery 
committed  by  him,  is  legal  evidence  of  condonation 
or  forgiveness  of  the  offense,  and  bars  a  suit  by  her 
for  a  divorce. 

Whether  in  this  State,  where  a  divorce  a  mensa  et 
thoro  only  is  granted  for  cruel  and  inhuman  treat- 
ment, a  divorce  a  vinculo  matrimonii  will  be  granted 
where  an  adultery  has  been  committed  by  the  hus- 
band, a  condonation  of  the  offense,  and  subsequent 
cruel  and  inhuman  conduct  on  the  part  of  the  bus- 
band.QWcere ;  in  other  words,  does  the  rule  of  the  En- 
glish law.that  a  condonation  of  the  offense  of  adul- 
tery implies  a  condition  not  only  that  the  same  of- 
ffense  shall  not  be  repeated,but  that  the  wife  shall  be 
treated  with  conjugal  kindness,  and  that  on  breach 
of  the  latter  part  of  the  condition  the  right  to  sue 
for  a  divorce  dissolving  the  marriage  contract  is 
revived,  prevail  here  ? 

Whether  the  provision  of  the  statute,  that  a  physi- 
cian or  surgeon  shall  not  ^e  allowed  to  disclose  in- 
formation acquired  in  attending  a  patient  in  a  pro- 
fessional character,  which  information  was  neces- 
sary to  enable  the  physician  or  surgeon  to  prescribe 
or  act  for  the  patient,  is  the  privilege  of  the  wit- 
ness or  of  the  party  ;  and  whether  testimony  thus 
given  can  be  rejected  by  the  court  unless  objected 
to  by  the  party,  qucere. 

It  is  prima  facie  evidence  of  adultery,  that  a  hus- 
band long  after  marriage  is  infected  with  the  vene- 
real disease. 

Citations— 1  Edw.,  439;  4  Paige,  460:  1  Phil.  Ev., 
108 ;  2  R.  S.,  145,  sec.  42,  sub.  2,  art.  3,  tit.  1,  ch.,  8 ;  1 
Stark.,  104;  1  Hagg.  Ecc.,  733,  734.  761,  762,  764,767 ;  5 
Mass.,  320;  1  Johns.  Ch.,  492;  6  Mass.,  147;  Burns, 
Ecc.  Law,  tit.  Marriage,  Sec.  11 ;  Moore,  684 ;  3  Hagg. 
Ecc.  635 ;  5  Eng.  Ecc.,  241. 

APPEAL  from  chancery.  Jane  Elizabeth 
Johnson  filed  a  bill  against  her  husband, 
Enos  Ward  Johnson,  in  the  Court  of  Chancery, 
before  the  Vice- Chancellor  of  the  First  Circuit, 
praying  for  a  divorce  a  vinculo  matrimonii. 
A  bill  was  filed  June  16,  1832,  in  which  the 
complainant  states  that  in  Aug.,  1825,  at  Man 
Chester,  in  England,  she  was  married  to  the 
defendant,  a  native  born  citizen  of  this  State, 
and  in  the  succeeding  month  came  with  him 
to  the  City  of  N.  Y.,  where  she  and  her  hus- 
band resfded  and  cohabited  as  man  and  wife 
until  Apr.  16,  1830;  when,  at  his  desire,  and 
with  his  full  consent  and  approbation,  she  went 
on  a  visit  to  her  father,  in  England,  and  re- 
turned to  N.  Y.  in  November  following.  That 
on  her  return  she  discovered  that  her  husband 


NOTE.— Divorce—  Condonation  of  adultenj—  Volun- 
tary cottaMtation  with  full  Knowledge  as.  In  connec- 
tion with  the  above  case  of  Johnson  v.  Johnson,  see 
Smith  v.  Smith,  4  Paige,  432 ;  Burr  v.  Burr,  10  Paige, 
20;  Williamson  -v.  Williamson,  1  Johns.  Ch.,  488; 
Wood  v.  Wood,  2  Paige,  108 ;  Hoffmire  v.  Hoffmire, 
7  Paige,  60;  Whispell  v.  Whispell,4  Barb.,  217;  Rob- 
bins  v.  Robbins,  100  Mass.,  150;  Turner  v.  Turner,  44 
Ala..  437 ;  Durant  v.  Durant,  1  Hagg.  Ecc.,  733,  752, 
761,786;  Quincy  v.  Quincy,  10  N.  H.,  272;  Anony- 
mous, 6  Mass.,  147;  Harper  v.  Harper,  29  Mo.,  301 ; 
Turnbull  v.  Turnbull,  23  Ark.,  615;  Clark  v.  Clark, 
9  Mass..  331 ;  Sullivan  v.  Sullivan,  34  Ind.,  368;  Phil- 
lips v.  Phillips,  27  Wis.,  252 ;  Harrison  v.  Harrison, 
20  Ala.,  629 ;  Webster  v.  Webster,  23  Eng.  L.  &  Eq., 
216;  Odom  v.  Odom,  36  Ga.,  286;  Davies  v.  Davies, 
55  Barb.,  130. 
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had  contracted  the  venereal  disease,  the  result 
of  an  adulterous  life  led  by  him  in  her  absence; 
but  that  being  a  total  stranger  in  this  country, 
and  far  from  the  advice  and  aid  of  her  friends, 
she  was  compelled  *to  reside  with  her  [*(>38 
husband,  which  she  charges  was  not  voluntary, 
and  would  not  have  been  the  case  had  she  had 
access  to  her  relatives,  who  all  resided  in  En- 
gland. She  expressly  charges  her  husband 
with  having  committed  adultery  during  her  ab- 
sence, in  1830,  and  also  after  her  return  to  N. 
Y.,  to  wit:  in  the  months  of  May,  June  and 
July,  1831,  when  he  again  contracted  the  vene- 
real disease,  the  result  of  his  adulterous  course 
of  life.  That  in  Aug.  1831,  she  accompanied 
her  husband  to  Liverpool,  in  England,  and  re- 
turned with  him  to  N.  Y.  in  Apr.,  1832;  that 
on  the  voyage  home  to  N.  Y.  he  treated  her 
with  cruelly,  and  since  their  return  continued 
his  ill  treatment ;  that  he  openly  associated 
with  lewd  women  or  prostitutes,  and  since  his 
return  had  been  guilty  of  adultery.  She  states 
that  she  and  her  husband  had  been  and  at  the 
filing  of  the  bill  still  are  inhabitants  of  this 
State.  The  defendant  not  causing  his  appear- 
ance to  be  entered,  the  bill  was  taken  pro  con- 
fesso,  and  an  order  of  reference  was  made  to  a 
master,  to  take  proofs,  and  to  report  the  same, 
with  his  opinion  thereon  to  the  court.  Proofs 
were  accordingly  taken  by  the  master,  who 
was  attended  by  the  solicitor  for  the  complain- 
ant, and  also  by  a  solicitor  for  the  defendant, 
who  had  caused  his  appearance  to  be  entered, 
after  the  bill  was  taken  as  confessed,  and  pre- 
vious to  the  order  of  reference.  It  was  proved 
by  a  physician  that  Johnson,  the  husband, had 
the  venereal  disease  in  the  autumn  of  1830; 
that  he  prescribed  for  him  for  a  period  of  from 
six  to  nine  months,  and  that  Johnson  acknowl- 
edged to  him  he  had  contracted  the  disease  in 
adulterous  intercourse.  The  testimony  of  this 
witness  was  thus  set  forth  in  the  deposition  re- 
ported by  the  master:  "  Being  asked  what  was 
the  defendant's  disease,  when  he  called  upon 
him  for  advice,  he  answers.that  if  he  is  obliged 
to  say  (as  he  is  informed  he  is),  he  states,"  etc. 
It  was  also  proved  that  while  Johnson  and  his 
wife  resided  in  Liverpool  (i.  e.,  between  Aug., 
1831,  and  Apr.,  1832)  Johnson  in  a  conversa- 
tion between  him  and  his  wife,  in  the  presence 
and  hearing  of  a  witness,  admitted  that  he  had 
been  guilty  of  adultery,  and  consented  that  his 
wife  might  get  a  bill  of  divorce,  if  she  pleased. 
She  then,  in  the  presence  of  *her  bus-  [*639 
band,  stated  that  they  had  not  lived  together  as 
man  and  wife  for  the  two  years  previous;  ever 
since  Nov.  1830;  which  was  not  denied  by  him. 
She  further  stated  that  nothing  but  the  want 
of  support  induced  her  to  live  with  her  hus- 
band; that  his  friends  had  promised  to  sup- 
port her  if  she  came  to  N.  Y.,  and  that  she  was 
not  willing  to  throw  herself  upon  her  father 
for  support.  While  at  Liverpool  they  lived 
unhappily  together.  On  the  return  voyage  to 
N.  Y.  in  Apr.,  1832.  they  occupied  the  same 
state  room  on  board  the  packet  on  the  first 
night  after  their  embarkation,  but  during  the 
residue  of  the  voyage  occupied  separate  rooms, 
and  after  that  there  was  a  total  estrangement 
between  them,  Johnson  using  insulting  lan- 
guage to  her  whenever  they  met,  and  grossly 
neglecting  her  when  sick  and  requiring  aid.  It, 
however,  appeared  that  the  wife  received  at- 
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tentions  from  the  captain  of  the  packet,  indi- 
•cating  great  want  of  delicacy  on  her  part,  and 
that  not  only  was  Johnson  excited  to  jealousy 
by  such  attentions,  and  by  the  repeated  inter- 
ference of  the  captain  in  the  quarrels  between 
himself  and  wife,  but  suspicions  were  created 
thereby  in  the  minds  of  other  passengers  on 
board  the  packet.  The  captain  of  the  packet 
gave  testimony  tending  to  show  that  Johnson 
was  infected  with  the  venereal  disease  on  this 
voyage.  After  Johnson's  return  to  N.  Y.  he 
was  seen  in  the  third  tier  of  boxes  of  a  public 
theater,  usually  resorted  to  by  women  of  ill 
fame.  The  master  reported  the  proofs,  and 
added  his  opinion  that  the  fact  of  adultery  was 
clearly  proved,  but  that  subsequent  to  the  fact 
being  known  to  the  complainant  there  had  been 
such  a  marital  cohabitation  between  the  par 
ties  as  amounted  to  condonation  of  the  offense 
on  the  part  of  the  wife. 

The  Vice- Chancellor  was  of  opinion  that 
enough  appeared  in  the  case  to  show  a  condo- 
nation of  the  offense  at  the  time  the  parties 
embarked  at  Liverpool,  on  their  last  return  to 
N.  Y. :  but  that  the  effect  of  a  condonation  is 
not  in  all  cases  to  bar  a  party  of  the  remedy  to 
which  he  or  she  was  originally  entitled,  since 
it  is  only  forgiveness  of  the  injury,  accompa- 
nied with  an  implied  condition  that  the  injury 
shall  not  be  repeated,  and  when  the  forgive- 
<>4-O*]  ness  proceeds  from  the  wife,  *that  she 
shall  be  treated  with  conjugal  kindness,  and 
on  breach  of  the  condition  the  right  to  prose 
cute  for  the  former  injury  revives.  Upon  this 
principle,  and  under  the  circumstances  of  this 

•  case,  he  was  of  opinion  that  the  complainant 
was  entitled  to  a  decree  dissolving  the  mar- 
riage, and  he  decreed  accordingly.     See  the 
opinion  of  the    Vice- Chancellor,  1  Edw.  Ch. , 
439.  From  this  decree  the  defendant  appealed 
to  the  Chancellor,  who  reversed  the  decree  of 
the  Vice- Chancellor  and  dismissed  the  bill,  he 
holding  that  there  was  no  legal  evidence  to  es- 
tablish the  fact  that  the  adultery  had  been  com- 
mitted; and  even   conceding  the  fact  to  be 
proved,  he  held  that  a  suit  for  a  divorce  was 
barred  by  the  subsequent  condonation  of  the 
offense;  that  to  revive  a  condoned  adultery  so 
as  to  entitle  the  injured  party  under  the  law  of 
this  State  to  a  divorce  dissolving  the  marriage 

•  contract,  the   subsequent  misconduct  of  the 
party   must  be  of  the  same  character  as  the 
original  offense,  and  that  mere  cruelty  of  the 
husband  is  not  enough  to  entitle  the  wife  to 
such  decree.     From  this  latter  decree  the  com- 
plainant appealed  to  the  Court  for  the  Correc- 
tion of  Errors.     For  the  opinion  of  the  Chan- 

•  cellar,  see  4  Paige.  460. 

Messrs.  J,  M.  Bixby  and  G.  Griffin,  for 
the  appellant,  insisted:  1.  That  the  Court  of 
Chancery  had  full  jurisdiction  of  the  case;  2. 
That  the  testimony  of  the  physician  not  hav- 
ing been  objected  to  before  the  master,  was 
properly  before  the  court;  and  that,  independ- 
ent of  his  evidence,  there  was  sufficient  proof 
of  the  adultery;  3.  That  there  wasno  proof  of 
condonation  after  the  complainant  had  knowl- 
edge of  the  offense  committed  by  her  husband; 
to  complete  which,  enough  should  be  shown 
to  imply  marital  intercourse, which  they  insist- 

•  ed  could  not  be  implied  merely  from  the  fact 
•of  the  parties  residing  together;  they  must  oc- 
•cupy  the  same  bed.     1  Hagg.  Eccl.,  789.  Here 
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the  wife,  in  the  presence  of  the  husband, 
averred  that  there  had  been  no  such  intercourse 
between  them  after  her  discovery  of  his  mis- 
conduct, which  averment  was  not  denied  by 
the  husband;  4.  That  if  there  was  a  condona- 
tion of  the  *off ense,  the  breach  of  the  [*64 1 
condition  forming  a  part  thereof  revived  the 
right  of  the  complainant  to  sue  for  a  divorce, 
dissolving  the  marriage  contract;  5.  That  con- 
donation, as  understood  here  previous  to  the 
Revised  Statutes,  is  recognized,  and  not  al- 
tered by  those  statutes;  that  the  condition  that 
on  failure  by  the  husband  to  treat  his  wife  with 
conjugal  kindness,  the  original  cause  of  action 
for  a  divorce  is  revived,  is  the  very  essence  of 
the  contract  of  condonation.  6.  That  the  dif- 
ference between  the  laws  of  England  and  those 
of  this  State,  as  to  the  extent  of  the  divorce; 
that  is,  whether  limited  or  absolute,  does  uot 
vary  the  effect  of  condonation;  and  7.  That 
the  conduct  of  the  husband  towards  his  wife, 
on  their  last  voyage  to  this  country,  and  his 
behavior  subsequent  to  his  return  revived  the 
complainant's  right  of  action,  and  entitled  her 
to  an  absolute  divorce 

Mr.  J.  A.  Lott,  for  the  respondent,  relied 
principally  upon  the  grounds  insisted  upon  by 
him  before  the  Chancellor.  See  his  argument, 
4  Paige,  Ch. ,  462,  et  seq. 

The  following  opinions  were  delivered: 

By  Chief  Justice  Savage.  No  objection 
was  made  before  the  master  by  the  defendant, 
to  the  testimony  of  the  physician.  From  his 
doposition  it  appears  that  he  had  been  in- 
formed that  he  was  bound  to  testify,  but  it 
does  not  appear  that  the  master  decided  that 
question.  As  the  testimony  appears  upon  the 
report  of  the  master,  it  must  be  considered 
competent  and  legal.  The  Statute  2  R.  S., 
406,  sec.  73,  declares  that  no  physician  shall 
be  allowed  to  disclose  any  information  which 
he  may  have  acquired  in  attending  any  pa- 
tient in  a  professional  character,  which  infor- 
mation was  necessary  to  enable  him  to  pre- 
scribe for  such  patient  as  a  physician,  or  do 
any  act  for  him  as  a  surgeon.  Had  the  testi- 
mony of  Dr.  Smith  on  this  point  been  objected 
to  by  the  defendant,  he  ought  not  to  have  been 
allowed  to  testify.  The  privilege  is,  undoubt- 
edly, that  of  the  party,  and  not  of  the  witness. 
It  is  like  the  case  of  an  attorney  in  that  re- 
spect. 1  Phil.  Ev.,  108;  1  Stark.,  104.  If  the 
*party  waives  his  privilege, the  witness  [*642 
may  be  examined.  1  Phil.  Ev.,  108.  But  if 
this  testimony  were  excluded,  the  testimony 
of  the  captain  of  the  packet,  to  the  same  point, 
seems  to  be  satisfactory.  The  fact  of  the  de- 
fendant having  the  venereal  disease  so  long 
after  matrimony  is  prima  facie  evidence  of 
adultery.  Popkin  v.  Popkm,  1  Hagg.,  767; 
North  v.  North,  5  Mass. ,  320.  The  admission 
of  the  party  is  not  sufficient  alone;  and  the 
reason  why  it  is  not  received  as  sufficient  is  to 
prevent  collusion.  From  the  nlanner  in  which 
this  cause  is  defended  there  is  no  ground  to 
suspect  collusion;  any  admissions,  therefore, 
which  were  made  by  the  husband,  which  were 
legally  admissible,  may  safely  receive  their 
full  weight.  Indeed,  the  sufficiency  of  the  tes- 
timony seems  not  to  have  been  seriously  ques- 
tioned in  the  courts  below,  as  the  main  ques- 
was  whether  there  had  not  been  a  condonation 
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of  the  offense  which  barred  the  action.  It  was 
upon  that  ground,  and  that  alone,  that  the  de- 
cree of  the  Vice- Chancellor  was  reversed. 

It  is  a  settled  principle  upon  this  subject, 
that  if  the  injured  party  subsequently  to  the 
adultery  cohabits  with  the  other,  after  just 
grounds  of  belief  of  the  fact,  it  is  in  judgment 
of  law  a  remission  of  the  offense,  and  a  bar  to 
the  divorce.  2  Kent,  Com.,  101.  Thisprinci- 

Ele  has  been  incorporated  into  our  Revised 
tatutes,  which  enact  that  although  the  fact  of 
adultery  be  established,  the  court  may  deny  a 
divorce  in  several  cases,  one  of  which  is,  when 
the  offense  shall  have  been  forgiven  by  the  in- 
jured party,  and  such  forgiveness  be  estab- 
lished by  express  proof,  or  by  the  voluntary 
cohabitation  of  the  parties,  with  the  knowl- 
edge of  the  fact.  2  R.  S,,  145,  sec.  42,  sub.  2. 
This  enactment  of  the  Revised  Statutes  has 
not  altered  the  law.  Condonation,  or  forgiv- 
ness  of  the  offense,  has  always  been  a  good 
bar.  1  Johns.  Ch.,  492;  6  Mass.,  147.  The 
Legislature  have  merely  made  statute  law  of 
what  was  before  an  established  rule  of  our  law 
on  that  subject.  The  doctrine  of  condonation, 
with  its  qualifications,  is  to  be  found  in  the 
Ecclesiastical  Courts  of  Great  Britain,  as  those 
courts  in  that  country  have  exclusive  jurisdic- 
tion of  cases  of  divorce.  The  cases  on  this 
subject  have  been  referred  to  in  the  opinions 
of  both  the  Vice- Chancellor  and  Chancellor.  As 
to  the  true  English  doctrine,  those  learned  jur- 
643*]  ists  do  not  differ,  but  only  as  *to  its 
application  in  this  State.  I  shall  not  cite  all 
the  cases  on  the  subject,  but  content  myself 
with  a  few.  In  the  case  of  Durant  v.  Durant, 
1  Hagg.  Eccl.,  733,  the  wife  had  twice  re- 
turned to  her  husband,  after  knowing  of  his 
adultery,  and  leaving  him  for  that  cause; 
once  upon  promises  of  future  good  conduct, 
and  the  second  time  from  want  of  means  of 
subsistence,  when  near  the  time  of  her  con- 
finement. She  continued  then  with  her  hus- 
band six  years,  and  until  he  turned  her  out  of 
doors.  After  an  able  argument,  the  case  was 
decided  by  Sir  John  Nichol,  who,  in  discus 
sing  the  doctrine  of  condonation  says,  that  all 
the  authorities  say  that  is  not  so  readily  pre- 
sumed as  a  bar  against  the  wife  as  against  the 
husband;  forgiveness, with  the  hope  of  reclaim- 
ing her  husband,  is  meritorious.  It  is  always 
accompanied  with  an  implied  condition,  which 
is,  that  the  injury  shall  not  be  repeated.  A 
repetition  of  it  revives  the  former  injury.  In 
such  cases  less  clear  proof  will  be  sufficient  to 
revive  the  condoned  offense  than  would  have 
been  required  to  convict  in  the  first  instance; 
for  if  the  same  proof  were  required  it  is 
evident  that  the  rule  of  revival  becomes  use- 
less. If  the  wife  must  produce  entirely  sat- 
isfactory proof  of  the  repetition  of  the  of- 
fense, she  might  rely  upon  that,  and  that 
alone,  to  entitle  her  to  a  divorce;  and  all  allu- 
sion to  the  condoned  offense  would  be  useless. 
Thus,  in  this  instance,  I  apprehend  the  evi- 
dence of  the  witness  who  found  the  defendant 
in  a  public  theater,  in  company  with  prosti- 
tutes, in  that  part  of  the  theater  set  apart,  as 
was  said,  for  their  accommodation,  was,  at 
least,  prima facie  evidence  that  he  had  returned 
to  his  former  lascivious  habits  and  associations, 
and  should  be  held  sufficient,  if  necessary,  as 
a  waiver  of  the  condonation  of  his  wife.  Upon 
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this  ground  I  am  of  opinion  that  the  condona- 
tion of  the  wife,  in  this  case,  should  not  bar 
her  of  her  action.  But  it  is  not  necessary  to- 
rely  upon  this  ground.  The  good  sense  of  the 
implied  condition  which  accompanies  condo- 
nation is,  that  the  offending  husband  shall  not 
only  abstain  from  adultery,  but  shall  in  future 
treat  his  wife  with  conjugal  kindness.  Hence, 
cruelty  is  a  breach  of  the  condition  and  re- 
vives adultery.  Worely  v.  Wordy.  1  Hagg., 
734.  In  that  case  a  reconciliation  had  taken 
place  after  adultery,  and  no  new  acts  of  adul- 
tery, but  acts  of  *cruelty  were  shown;  [*644 
the  court  held  that  new  acts  of  cruelty  revived 
not  only  former  acts  of  cruelty,  but  also  for- 
mer adultery.  The  same  doctrine  that  facts 
of  cruelty  will  revive  adultery,  though  they 
would  not  support  an  original  suit  for  cruelty, 
was  also  sustained  in  the  case  of  D'Aguilar  v. 
D'Aguilar,  1  Hagg.,  764. 

I  will  not  multiply  cases,  because  it  is  not 
disputed  that  such  is  the  law  in  that  country, 
from  which  it  has  been  transplanted  into  our 
code.  But  it  is  contended  that  a  difference  is 
found  in  the  laws  of  the  two  countries,  as  to 
the  consequences  of  the  offenses  of  cruelty  and 
adultery,  in  the  relations  of  husband  and  wife. 
In  England  the  divorce  is  the  same,  to  wit : 
from  bed  and  board  only,  for  either  cause ; 
while  in  this  State  they  are  different.  The  wife 
here  being  entitled  to  a  divorce  a  memo,  et  thoro, 
only  on  the  ground  of  cruelty,  whilst  for  adult- 
ery she  may  be  divorced  a  mnculo  matrimonii. 
In  my  judgment  this  can  make  no  difference. 
We  suppose  the  husband  has  been  guilty  of  an 
offense  against  his  wife  for  which  she  has  a 
right  to  obtain  a  divorce.  She  afterwards  co- 
habits with  him.  By  doing  so  she  virtually  says: 
"  I  forgive  you  this  offense,  upon  condition  not 
only  that  you  shall  not  repeat  the  offense,  but 
upon  the  further  condition  that  you  shall  here- 
after treat  me  with  conjugal  kindness."  This 
is  the  condition  implied  by  law,  and  for  our 
present  purpose  is  the  real  agreement,  as  much 
so  as  if  it  had  been  expressed,  or  even  reduced 
to  writing.  If,  then,  the  condition  be  subse- 
quently broken,  is  she  not  entitled  to  the  pen- 
alty, whatever  that  penalty  may  be  ?  Is  she 
not  entitled  to  be  remitted  to  her  former  right 
of  action,  without  reference  to  the  nature  of 
the  judgment  which  shall  be  rendered  in  her 
favor?  If  condonation  is  a  part  of  our  law, 
and  if  the  implied  condition  is  such  as  I  have 
stated  it  (and  neither  proposition  is  denied), 
then  it  necessarily  follows  that  by  a  breach  of 
that  condition  both  parties  are  placed  in  the 
same  situation  as  before  the  condonation.  The 
effect  of  the  condonation  is  destroyed  by  the 
breach  of  the  condition,  and  the  parties  are  in 
statu  quo — remitted  to  their  former  rights  and 
liabilities.  In  an  anonymous  case  found  in  6- 
Mass.,  147,  Ch.  J.  Parsons  cites  the  rule  of  con- 
donation by  the  husband  from  Burns  ;  Excel. 
Law,  tit.  Marriage,  *sec.  11,  Divorce,  [*645 
that  subsequent  cohabitation,  with  knowledge, 
is  an  absolute  remission  of  the  offense.  It  had 
been  insisted,  in  argument,  that  the  rule  was 
confined  to  cases  where  the  adultery  of  the  wife 
was  cause  of  separation  from  bed  and  board 
only,  and  was  not  applicable,  where  a  dissolu- 
tion of  the  marriage  is  the  consequence.  But  the- 
Chief  Justice  said  that  it  was  an  ancient  rule  on- 
the  subject  of  divorces,  and  existed  in  England, 
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when  adultery  was  a  cause  of  divorce  a  mncu- 
lo.  Such  it  anciently  was,  and  sc  continued 
until  the  44th  Eliz.,  when,  in  the  Star  Cham- 
ber, the  Archbishop  and  his  divines  held  that 
it  was  cause  of  divorce  a  mensa  et  thoro  only. 
Moor  ,  684.  If  the  rule  in  England  was  then 
as  now,  conditional,  and  the  condition  then 
was  as  it  now  is,  it  will  be  seen  that  it  embraces 
this  case.  Adultery  was  then  a  ground  of  di- 
vorce a  mnculo  ;  cruelty  revived  condoned 
adultery,  and  justified  a  divorce  in  such  a  case. 
The  rule,  says  Ch.  J.  Parsons,  ought  to  be  re- 
ceived, because  it  is  founded  on  sound  reason 
and  natural  equity.  The  condition  which  we 
find  in  Haggard  is  equally  founded  upon  au- 
thority and  upon  reason  and  good  sense  ;  and 
so,  I  apprehend,  is  the  conseq  uence  of  the  breach 
of  that  condition. 

The  improper  conduct  of  the  wife  has  been 
alluded  to,  as  a  reason  for  refusing  the  divorce, 
but  I  confess,  in  my  opinion,  without  just 
cause.  She  was  on  board  of  a  ship,  out  of 
health ;  her  husband  constantly  slandering  her, 
when  he  ought  to  have  been  her  protector. 
Strangers  would  naturally  keep  at  a  distance 
from  her,  and  who  was  to  give  her  the  assist- 
ance which  her  situation  demanded  ?  The  cap- 
tain of  the  vessel  knew  her  and  her  connections; 
and  knew  the  merits  and  demerits  of  her  and 
her  husband,  and  had  he  refused  assistance 
she  must  have  suffered.  No  one  pretends  to 
tell  what  acts  were  esteemed  such  improprieties 
as  seem  to  be  imputed.  Besides,  all  this  was 
matter  of  defense,  if  anything,  and  should 
have  been  pleaded.  This  was  not  like  the  con- 
donation, matter  appearing  upon  the  face  of 
the  bill  itself.  If  the  wife  has  been  guilty  of 
adultery  herself,  that  is  a  good  bar  ;  but  evi- 
dence of  such  fact,  before  a  master,  when  the 
husband  has  suffered  the  bill  to  be  taken  pro 
confeftso,  is  altogether  improper,  as  much  so  as 
a  set-off  would  be  in  action  of  law,  upon  the 
646*]  *execution  of  a  writ  of  inquiry.  And 
again;  it  is  not  pretended  that  any  such  evi- 
dence was  given.  Evidence  of  indiscretion  on 
her  part,  had  it  been  proved,  would  have 
amounted  to  nothing  in  this  case,  unless  it 
proved  adultery. 

I  am  of  opinion,  therefore,  that  the  adultery 
was  sufficiently  proved  ;  that  the  condonation 
was  conditional ;  that  the  condition  having 
been  broken  by  both  cruelty  and  lascivious 
conduct,  subsequent  to  cohabitation,  the  pre- 
vious cause  of  action,  founded  upon  the  hus- 
band's adultery, was  revived;  and  consequently 
that  the  complainant  was  entitled  to  a  divorce. 

I  am,  therefore,  of  opinion  that  the  decree 
of  the  Chancellor  ought  to  be  reversed. 

By  Senator  Tracy.  The  evidence  in  this 
case  shows  satisfactorily  the  husband's  adult- 
ery, and  the  wife's  voluntary  cohabitation  with 
him,  with  knowledge  of  the  fact.  This  is  what 
our  statute  regards  a  forgiveness,  or  as  it  is 
termed  by  the  ecclesiastical  law,  a  condonation 
of  the  offense.  The  important  question  for  d'- 
cision  is:  what  are  the  effects  or  consequences  of 
such  forgiveness?  Does  it  entirely  extinguish 
the  offense  so  far  as  it  affects  the  legal  rights  of 
the  party  aggrieved,  or  does  it  only  suspend 
the  exercise  of  them  ?  For  the  complainant  it 
is  contended  that  such  a  forgiveness  is  accom- 
panied with  an  implied  condition,  not  only  that 
the  particular  injury  shall  not  be  repeated,  but 
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also  that  she  shall  be  treated  afterwards  with 
conjugal  kindness.  The  decisions  of  the  En- 
glish Ecclesiastical  Courts  certainly  sustain  1  his 
doctrine.  Vide  Durant  v.  Durant,  1  Hagg. 
Ecc.,  733,  761,  762;  Bramwell  v.  Bramwett,  3 
Id.,  635  ;  5  Eng.  Ecc.,  241.  But  there  is  a 
wide  distinction  between  the  laws  of  this  Slate 
and  of  England,  as  to  the  legal  consequences 
of  a  conviction  for  adultery.  Here  it  dissolves 
the  marriage  contract,  entirely  ;  there  it  only 
produces  the  separation  of  the  parties,  the  same 
as  a  conviction  for  cruel  treatment;  and  there- 
fore, as  the  Chancellor  has  justly  observed  in 
the  present  case  :  "  It  is  not  surprising  lhat 
the  English  courts  should  consider  the  forgive- 
ness of  the  injured  party,  as  subject  to  the  im- 
plied condition  that  the  other  party  should  not 
again  be  guilty  of  the  same  offense,  or  of  an 
offense  involving  similar  consequences."  As 
I  read  *our  statutes  of  divorces,  no  part  [*647 
of  the  doctrine  of  the  English  Ecclesiastical 
Courts  relative  to  reviving  a  condoned  adultery 
can  find  a  place  here.  The  provisions  direct- 
ing a  denial  of  a  divorce  in  certain  cases  where 
an  adultery  has  been  proved,  are  either  nuga- 
tory, or  else  the  doctrine  of  revival  of  the  of- 
fense after  forgiveness  is  absurd.  2  R.  S. ,  145r 
sec.  42,  art.  3,  tit.  1,  ch.  8,  contains  four  de- 
scriptions of  cases  where,  though  the  fact  of 
adultery  be  established,  the  court  may  deny  a 
divorce  ;  the  second  of  them  is,  "  where  the 
offense  charged  shall  have  been  forgiven  by 
the  injured  party,  and  such  forgiveness  be 
proved  by  express  proof,  or  by  the  voluntary 
cohabitation  of  the  parties,  with  the  knowledge 
of  the  fact."  Now,  to  construe  "  forgiveness" 
to  be  a  mere  conditional  contract,  a  security  to 
keep  the  peace,  a  power  to  be  held  perpetually 
in  terrorem  over  the  husband,  seems  to  me  not 
only  inconsistent  with  the  plain  meaning  of  the 
term,  and  the  obvious  intention  of  the  Legisla- 
ture, but  with  due  deference  to  the  contrary 
views  of  the  English  courts, repugnant  to  sound 
principles  of  general  policy  and  the  harmonious 
observance  of  the  reciprocal  duties  of  the  par- 
ties. This  latter  consideration  would,  if  I  felt 
at  liberty  to  construe  the  provisions  for  deny- 
ing a  divorce  as  conferring  a  discretionary 
power  only,  induce  me  to  reject  the  English 
doctrine  of  reviving  condoned  adulteries.  Al- 
though the  word  "may"  is  used  instead  of 
"  shall,"  in  the  statute,  1  cannot,  in  looking  at 
the  whole  context,  doubt  the  intention  of  the 
Legislature  to  give  it  the  force  of  the  latter 
word.  Not  to  construe  it  so  would,  in  the  same 
section,  allow  a  divorce  where  the  offense  had 
been  committed  by  the  procurement  of  the 
complainant;  and  in  section  38,  being  the  first 
section  of  the»  article,  it  would  leave  an  arbi- 
trary discretion  in  the  Court  of  Chancery  to  re- 
fuse a  divorce  in  cases  of  adultery  the  most 
wanton  and  outrageous. 

Regarding,  then,  the  forgiveness  of  the  wife 
of  the  adultery  proved,  as  entirely  canceling 
her  original  right  to  a  divorce  on  account  of 
it,  I  am  prepared  to  say  that  nothing  less  than 
subsequent  adultery  bv  the  husband  can  sus- 
tain the  bill.  The  proof  to  establish  this  is 
loose  and  insufficient.  I,  therefore,  shall  vote 
for  affirming  the  Chancellor's  decree. 

*On  the  question  being  put — shall  [*648 
this  decree  be  reversed? — the  members  of  the 
Court  voted  as  follows: 
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In  the  affirmative  —  Chief  Justice  SAVAGE, 
Mr.  Justice  NELSON,  Senators  Armstrong,  Beck- 
with,  Bishop,  Cropsey,  Griffin,  Kemble,  Lacey, 
MacDonald  and  Willes — 11. 

In  the  negative  —  Senators  Downing,  Ed- 
monds, Edwards,  Fisk,  Lansing,  Mack,  Maison, 
Tracy  and  Van  Schaick — 9. 

Whereupon,  the  decree  of  the  Chancellor  was 
reversed.1 

Reversing— 4  Paige,  460. 

Condonation  —  What  is  —  When  suit  for  divorce 
barred  hy.  Cited  in— 3  Keyes,  368 ;  4  Abb.  App.  Dec., 
437;  I  Trans.  App.,  103;  34  How.  Pr.,  347;  43  How. 
Pr.,  138. 

What  treatment  will  revive  right  of  action  for  con- 
doned adultery.  Cited  in— 10  Paige,  35 ;  3  Edw.,  175 ; 
31  N.  J.  E.,  227. 

.  Physician— Disclosing  information  obtained  in  pro- 
fessional character.  Cited  in— 13  Hun,  553  ;  18  Hun, 
245,  246 ;  1  T.  &  C.,  501 ;  3  Park.,  675  ;  1  Bradf .,  223 ;  48 
Mich.,  395. 

Also  cited  in-7  Rob..  277.  304. 

1. — When  the  court  came  to  settle  the  decree  in 
this  case,  Senator  Kemble,  who  had  voted  in  the  af- 
firmative upon  the  question  of  reversal,  stated  that 
he  had  done  so  for  the  reason  that  he  was  not  satis- 
fled  that  a  condonation  had  been  established  by  the 
proofs  taken  in  the  cause,  and  that,  consequently, 
the  complainant  was  entitled  to  a  divorce  on  the 
around  of  the  adultery  committed  by  the  husband. 
Haying  come  to  this  conclusion,  he  had  not  ex- 
amined the  question,  whether  under  the  Revised 
Statutes  of  this  State  a  rig-ht  of  action  for  a  divorce 
for  the  cause  of  adultery  can  be  revived  after  con- 
donation, by  any  subsequent  misconduct  of  the 
husband,  other  than  of  the  character  of  the  original 
offense. 

The  result  of  this  exposition  of  the  views  of  Sen- 
ator Kemble  is,  that  the  principal  question  passed 
upon  in  this  case  must  be  considered  as  left  open 
and  undecided ;  the  opinion  pronounced  by  the 
Vice-Chancellor  having  the  support  of  the  opinion 
of  the  Chief  Justice,  concurred  in  by  Mr.  Justice 
Nelson  and  nine  Senators,  and  the  opinion  deliv- 
ered by  the  Chancellor  having  the  support  of  the 
opinion  of  Senator  Tracy,  concurred  in  by  eight 
Senators. 


<349*]  *D.  &  J.  JACKSON  e.  BROOKS. 

Statute  of  Limitations — Capias  to  Prevent  Run- 
ning of— Effect  of  Revised  Statutes. 

Previous  to  the  provisions  of  the  Revised  Stat- 
utes, requiring  a  capias  sued  out  to  prevent  the 
running  of  the  Statute  of  Limitations  to  be  issued 
to  the  sheriff  of  the  county  where  the  defendant  re- 
sides, a  capias  issued  to  the  sheriff  of  a  county  dif- 
ferent from  that  in  which  the  defendant  resided 
was  a  good  commencement  of  a  suit  to  save  the 
statute. 

It  seems,  however,  that  even  previous  to  these 
statutory  provisions,  if  the  delivery  of  the  writ  was 
accompanied  with  instructions  to  the  sheriff  not  to 
serve  it,  or  other  facts  existed  showing  that  the 
plaintiff  intended  that  the  process  s_hould  not  be 
served,  that  the  suing  out  of  such  writ,  under  such 
circumstances,  would  not  save  the  statute  and,  con- 
sequently, that  the  decision  of  Beekman  v.  Satter- 
lee,  5  Cow.,  519,  is  questioned. 

Citations— 2  R.  S.,  300,  sec.  45 ;  5  Cdw.,  519 ;  4  Cow., 
158,  162 ;  18  Johns.,  14,  30,  496  ;  17  Johns.,  65,  346 ;  1 
Lev.,  Ill ;  Garth.,  136 ;  2  Paige  Ch..  285 ;  4  Wend.,  206 ; 
*  Wend.,  661 ;  10  Wend.,  281,  365;  1  Cai.,  71 :  3  Cai., 
133:  3  Johns.  Cas.,  145;  2  Johns.,  346;  3  Johns.,  42; 
S  Cow.,  205 ;  19  Johns.,  372 ;  9  Wend.,  377. 

ERROR  from  the  Supreme  Court.  Brooks 
declared  against  D.  &  J.  Jackson  as  the 
acceptors  of  several  bills  of  exchange  bearing 
date  Apr.  1,  1818,  payable  12  months  after 
•date.  The  defendants  pleaded  actio  non  ac 
trevit  infra  sex  annos,  etc.  The  plaintiff  replied 
a  capias  ad  respondendum  sued  out  and  return- 
able in  Aug.,  1824,  directed  to  the  sheriff  of 
Kings  Co.,  and  returned  by  him  non  est  invent- 
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us  as  to  each  defendant;  the  suing  out  of  a 
testatum  capias  to  the  sheriff  of  N.  Y.,  return- 
able in  October  Term,  1824,  and  regular  con- 
tinuances of  process  down  to  October  Term, 
1829,  when  the  defendants  were  brought  into 
court.  He  also  averred  that  the  several  writs 
were  sued  out  and  prosecuted  with  intent  to 
implead  the  defendants  upon  and  for  the  sev- 
eral causes  in  the  declaration  mentioned,  and 
to  cause  the  defendants  to  appear  and  upon 
such  appearance  to  declare  against  them,  and 
that  according  to  such  intent  he  in  October 
Term,  1829,  exhibited  his  bill  and  declared 
thereon,  etc.  The  defendants  rejoined  that  the 
plaintiff  ought  not  to  be  permitted  to  have  or 
maintain  his  action,  because  none  of  the  writs 
excepting  the  first  and  the  last  in  the  replica- 
tion mentioned  were  ever  issued;  that  at  the 
time  the  first  writ  was  issued  they  the  defend- 
ants were  notoriously  residents  of  the  City  and 
County  of  N.  Y.,  there  living  openly,  and  that 
the  first  writ  was  issued  to  the  sheriff  of  the 
County  of  Kings  with  intent  to  deprive  them 
of  the  benefit  of  the  Act  of  the  Legislature  of 
this  State,  entitled  "An  Act  for  the  Limitation 
*of  Criminal  Prosecutions  and  of  Ac-  [65O 
lions  at  Law,"  passed  Apr.  8, 1801,  and  in  fraud 
thereof,  in  this,  to  wit:  that  it  was  issued  with 
the  intent  that  the  sheriff  to  whom  it  was  issued 
should  not  execute  it  and  arrest  the  the  defend- 
ants thereon,  and  this,  etc.,  wherefore,  etc.  To 
this  rejoinder  the  plaintiff  interposed  a  general 
demurrer.  The  demurrer  was  argued  in  the 
Supreme  Court,  where  judgment  was  given  for 
the  plaintiff;  in  which  court  the  following 
opinion  was  delivered:  "The  Revised  Statutes 
have  no  application  to  this  case  and,  therefore, 
the  rejoinder  cannot  be  sustained,  as  it  was 
supposed  it  might,  by  the  38th  section  of  the 
Statute  relative  to  the  Commencement  of  Suits, 
2  R.  S.,  299.  The  terms  of  the  45th  section  are 
explicit  that  the  provisions  of  the  statute  shall 
not  apply  to  'cases  where  the  right  of  action 
shall  have  accrued,  or  the  right  of  entry  shall 
exist  before  the  time  when  this  chapter  takes 
effect  as  a  law;  but  the  same  shall  remain  sub- 
ject to  the  laws  now  in  force.'  Independently 
of  the  Revised  Statutes,  the  question  is  dis- 
posed of  by  the  case  of  Beekman  v.  Satterlee, 
5  Cow.,  519."  'The  defendants  sued  out  a  writ 
of  error. 

*  Messrs.  D.  D.  Field  and  R.  Sedg-  [*65 1 
wick,  for  the  plaintiffs  in  error,  adverted  to 

1.— In  Beekman  v.  Satterlee  the  plea  and  replica- 
tion was  similar  to  those  pleadings  in  this  case. 
The  defendant  there  rejoined  that  the  writ  first 
mentioned  was  not  delivered  to  the  sheriff  to  be 
executed  in  manner  and  form  as  the  plaintiff  al- 
leged, and  was  not  sued  and  prosecuted  with  intent 
to  implead  the  defendant  upon  and  for  the  several 
supposed  causes  of  action  in  the  declaration  men- 
tioned, and  to  cause  him  to  appear,  and  unon  his 
appearance,  to  declare  against  him  for  the  said  sev- 
eral supposed  causes  of  action,  etc.,  in  manner,  etc.; 
upon  which  the  plaintiff  took  issue  and  went  to 
trial,  when  it  was  proved  that  at  the  time  the  at- 
torney for  the  plaintiff  delivered  the  first  capias  to 
the  sheriff,  he  told  the  sheriff  it  was  done  merely  to 
save  the  statute,  that  he  did  not  wish  it  served,  and 
requested  him  to  return  it  not  found :  in  pursuance 
of  which  instructions  the  sheriff  made  no  effort  to 
serve  the  writ,  and  returned  it  non  est  inventus. 
The  plaintiff  had  a  verdict.  The  defendant  moved 
for  a  new  trial,  which  was  denied  by  the  court ; 
on  which  occasion  the  following  opinion  was  de- 
livered : 

"Bw  the  Court,  WOODWOKTH,  J.  The  rejoinder 
puts  in  issue  two  facts :  1.  It  denies  that  the  writ 
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the  provisions  of  the  Revised  Statutes,  enact 
ing  that  no  action  shall  be  deemed  to  have  been 
•commenced,  within  the  meaning  of  the  statute, 
unless  the  capias  is  issued  within  the  time  re- 
•quired  by  law  to  the  sheriff  of  the  county  in 
which  the  defendant  usually  resides  or  last  re- 
sided, in  good  faith  and  with  intent  to  be  act- 
ually served,  and  that  such  writ  is  actually  re- 
turned, 2  R.  S.,  299,  sees.  38,  39,  and  then  in- 
sisted upon  the  following  points: 

1.  The  provisions  in  the  Revised  Statutes, 
respecting  the  giving  instructions  to  a  sheriff 
not  to  serve  capias,  issuing  same  to  a  different 
Bounty  from  that  in  which  defendant  resides, 
•etc.,  apply  to  this  case;  and  if  so,  decide  it. 

2.  The  Revised  Statutes  have  not  introduced 
a  new  rule  in  such  cases;  they  were  passed  in 
652*]  consequence  of  the  decision  *in  Beek- 
man v.  Satlerlee,  5  Cow.,  519.     The  law  was 
the  same  before. 

3.  The  plaintiff    below    having    expressly 
.averred  that  the  first  writ  was  issued,  as  well 
as  the  others,  with  intent  to  cause  the  defend- 
ants to  appear,  and  this  material  allegation  be- 
ing admitted  by  the  demurrer  to  be  false,  the 
•defendants  below  were  entitled  to  judgment. 

4.  This  case  differs  from  Beekman  v.  Satter- 
lee,  inasmuch  as  here  the  fraud  of  the  plaintiff 
against  the  law  is  admitted. 

In  support  of  these  positions,  the  counsel 
•cited  and  commented  upon  the  following  cases: 
2  Burr.,  961;  12  Johns.,  181;  17  Id,  63;  18  Id., 
•20;  3  Paige,  414;  3  Wentw.  PI.,  203,  206;  7 
Id.,  343;  1  Lill.  Ent.,  32;  2  Chit.  PI.,  606;  1 
Wils.,  141;  3  Bos.  &  P.,  330;  15  Johns.,  511; 
2  Id.,  342;  3  Id..  42;  8  Cr.,  72;  1  Pet.,  352;  3 
Johns.  Cas.,  145;  1  Cai.,  69;  4  Cow.,  168;  8 
Id.,  205;  3  Wend.,  189;  7  Id.,  268. 

Mr.  B.  F.  Butler,  Ally-Gen,  of  the  U.  S., 
for  the  defendant  in  error,  insisted:  1.  That 
this  case  must  be  decided,  not  by  the  new  pro- 
visions in  the  R.  S.,  but  by  the  law  existing 
previous  to  the  revision,  which  as  to  this  case 
is  yet  the  rule  of  decision;  and  2.  That  prior 
to  the  R.  S.,  according  to  the  law  as  well  set- 
tled in  this  State  and  in  England,  the  rejoin- 
der in  this  case  was  not  a  good  answer  to  the 
replication.  He  urged  that  the  very  object  of 
the  provisions  of  the  R.  S., was  to  alter  the  law 
from  what  it  had  always  been  understood  to 
be  in  this  State — those  provisions  being  pro- 
posed in  express  reference  to  the  decision  in 
Beekman  v.  Satterlee,  and  accordingly  adopted 

was  delivered  to  the  sheriff  to  be  executed ;  2.  That 
it  was  sued  out  with  intent  to  implead  the  defend- 
ant upon  the  supposed  causes  of  action. 

As  to  the  first,  the  evidence  is  express  that  the 
writ  was  not  delivered  to  be  executed  ;  that  is,  to 
be  actually  served  on  the  defendant.  As  to  the 
second,  although  not  intended  to  be  served,  it  was, 
nevertheless,  issued  with  intent  to  implead  the  de- 
fendant in  the  action.  It  was  to  save  the  Statute  of 
Limitations,  on  the  ground  that  process  had  been 
sued  out  before  the  statute  attached ;  and  being-  re- 
turned non  est,  might  be  continued  down  until  the 
defendant  appeared,  and  thus  deprive  him  of  the 
benefit  of  his  plea,  should  it  be  interposed.  The 
writ,  then,  although  not  delivered  to  be  executed, 
must  be  considered  as  delivered  with  the  intent  to 
implead  the  defendant;  and  the  question  arises, 
whether  a  delivery  of  the  writ,  with  directions  not 
to  execute  it.  be  a  material  fact.  The  usual  course 
at  the  circuit  is,  for  the  jury  to  find  the  issue  ac- 
cording to  the  evidence,  without  regard  to  its  ma- 
teriality. If  immaterial,  the  party  against  whom 
the  verdict  is  found  would  be  entitled  to  an  arrest 
or  judgment  non  ohstante  veredicto.  But  admitting 
that  this  issue  should  have  been  found  for  the  de- 
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by  the  Legislature.  The  law  in  England  upon 
this  subject,  he  said,  had  always  been  as  it  was 
held  here  previous  to  the  R.  S. ;  and  he  cited  2 
Sell.  Pr.,  342,  to  show  that  it  was  there  laid 
down  that  the  statute  might  be  saved  by  suing 
out  process,  although  the  plaintiff  did  not  in- 
tend to  proceed  hostilely  against  the  defend- 
ant. He  also  cited  12  Petersd.  Abr.,  348,  and 
2  Saund.,  63  d.  He  further  insisted  that  the 
rejoinder  was  bad  in  tendering  an  issue  upon 
an  intent  of  the  mind,  which  is  not  allowed  in 
pleading,  as  it  cannot  be  traversed.  19  Johns., 
372;  9  Wend.,  377. 

*The  following  opinions  were  deliv-  [*653 
ered: 

By  the  Chancellor.  The  question  in  this 
case  turns  upon  the  sufficiency  of  the  rejoin- 
der to  the  plaintiff's  replication,  put  in  in  an- 
swer to  a  plea  of  the  Statute  of  Limitations. 

It  is  not  necessary  to  inquire  whether  a  re- 
joinder in  the  form  of  that  put  in  in  this  case 
would  be  good,  under  the  provisions  of  the  R. 
S. ,  without  an  averment  that  the  defendants 
were  neither  of  them  in  Kings  Co.  at  the  time 
of  the  issuing  of  the  first  writ,  or  an  allegation 
that  the  sheriff  was  directed  not  to  serve  the 
same.  It  is  evident,  from  the  45th  section  of 
the  title  of  the  R.  S.  relative  to  the  time  of 
commencing  actions,  2  R.  S.,  300,  sec.  45,  that 
none  of  the  provisions  of  the  4th  article  of  that 
title  are  applicable  to  an  action  which  had 
been  commenced, in  the  manner  before  required 
by  law,  at  the  time  the  R.  S.  went  into  effect. 
By  that  section  it  is  declared,  in  express  terms, 
that  all  such  actions,  and  all  rights  of  action 
or  of  entry  then  existing,  should  remain  sub- 
ject to  the  laws  which  were  previously  in 
force.  It  is,  therefore,  only  necessary  to  in- 
quire whether  this  rejoinder  would  have  been 
good  previous  to  the  recent  revision  of  the 
laws. 

It  is  obvious,  from  the  note  of  the  revisers  to 
the  provisions  of  the  R.  S.  on  this  subject,  that 
they  considered  the  principle  as  settled  in  this 
State,  that  the  issuing  of  a  writ,  or  rather  the 
delivering  it  to  a  sheriff  and  obtaining  his  return 
thereon,  was  sufficient  to  save  the  Statute  of 
Limitations,  although  the  sheriff  had  received 
instructions  from  the  plaintiff  not  to  serve  the 
writ.  The  case  of  Beekman  v.  Satterlee,  5 
Cow.,  519,  decided  by  Mr.  J.  Woodworth, 
does,  undoubtedly,  go  that  length.  But  not- 
withstanding that  decision,  I  cannot  think  the 

fendant,  there  is  no  sufficient  ground  for  the  court 
to  interfere  and  set  it  aside,  provided  it  be  imma- 
terial ;  because  the  defendant  would  derive  no  bene- 
fit if  a  new  trial  should  be  granted.  If,  however, 
the  issue  be  material,  a  new  trial  should  be  granted. 
I  have  not  found  any  case  where  the  fact  that  the 
writ  was  delivered  with  directions  not  to  execute 
it,  was  the  point  in  issue.  The  general  doctrine 
seems  to  be  this :  the  plaintiff  may  reply  a  capias 
sued  out  within  time  and  returned  non  est  inventus 
by  the  sheriff,  and  show  that  the  process  was  regu- 
larly continued  by  vice  comes  non  misit  breve,  to  the 
time  of  declaring  2  Saund.,  63,  note  6 :  2  Salk.,  420 ; 
6  D.  &  E.,  617.  This  is  considered  a  good  Commence- 
ment of  the  suit,  for  the  purpose  of  defeating  the  op- 
eration of  the  statute  ;  and  if  so,  I  do  not  perceive 
how  the  principle  can  be  affected  by  giving  the 
sheriff  directions  not  to  make  personal  service  of 
the  first  writ.  The  defendant  is  not  thereby  de- 
prived of  any  defense  that  he  would  have  had  inde- 
pendent of  such  instructions  given  to  the  officer. 
The  plaintiff  may  thereby  be  subjected  to  greater 
delay;  but  the  defendant  sustains  no  injury.  To 
him  this  fact  is  not  material.  I  am  of  opinion  that 
the  motion  for  a  new  trial  be  denied." 
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sheriff  was  authorized,  under  his  oath  of  of- 
fice, to  make  a  false  return  upon  the  writ,  by 
stating  that  the  defendant  could  not  be  found 
in  his  bailiwick,  when  in  truthjthe  only  reason 
why  the  defendant  was  not  arrested,  was  be- 
cause the  sheriff  had  been  instructed  by  the 
plaintiff  not  to  execute  the  process  of  the 
court.  The  judgment  of  the  court  in  that 
case  was  probably  right,  upon  the  ground  that 
the  .defendant  was  not  authorized,  under  the 
654*]  *law  as  it  then  stood,  to  tender  an  issue 
to  the  country  upon  a  question  which  was 
triable  only  by  the  record;  and  that  if  the  sher- 
iff had  improperly  returned  non  est  inventus 
upon  a  writ  which,  under  the  instructions  of 
the  plaintiffs,  he  had  no  right  to  serve  on  the 
defendant,  the  remedy  of  the  party  was  by  an 
application  to  the  court  to  set  aside  the  writ 
and  return  as  a  nullity,  so  that  he  could  plead 
nul  tiel  record  as  to  the  alleged  record  of  the 
writ  and  return  set  out  in  the  plaintiffs'  repli- 
cation. The  issuing  of  a  writ  to  save  the  Stat- 
ute of  Limitations  was,  in  most  cases,  previous 
to  the  R.  S.,  mere  matter  of  form;  but  the  de- 
fendant in  that  case,  I  think,  had  a  right  at 
least  to  insist  that  the  forms  of  law  should  be 
complied  with,  which  certainly  were  not  com- 
plied with,  if  the  writ  was  put  into  the  sher- 
iff's hands  with  express  directions  not  to  serve 
it — so  that  the  defendant  could  not  compel  the 
plaintiff  to  proceed  or  discontinue  the  suit, 
even  if  he  had  gone  to  the  sheriff  and  offered 
to  submit  to  an  arrest  on  the  capias  before  the 
return  day  thereof.  A  writ  or  an  execution 
thus  placed  in  the  hands  of  a  sheriff,  and 
which  he  has  no  right  to  serve  without  further 
directions  from  the  plaintiff,  is  not  to  be  con- 
sidered as  legally  issued  at  all;  and  if  such 
further  directions  are  not  given  until  the  re- 
turn day  thereof,  the  sheriff  has  no  legal  right 
either  to  serve  it  or  to  return  that  it  could  not 
be  served.  The  suing  out  of  the  writ  is,  un- 
doubtedly, the  commencement  of  the  suit;  but 
the  writ  is  not  considered  as  legally  sued  out 
until  it  is  delivered  to  the  sheriff,  with  author- 
ity to  him  to  serve  it  on  the  defendant  if  he 
can  be  found  within  his  bailiwick,  or  is  placed 
in  his  office,  or  transmitted  to  him  for  the  pur- 
pose of  being  served;  although  it  is  not  abso- 
lutely necessary  that  it  should  have  actually 
reached  the  hands  of  the  sheriff,  so  that  the 
defendant  could  have  been  arrested  thereon 
before  the  expiration  of  the  time  limited  by 
the  statute  for  the  commencement  of  the  ac- 
tion. Such  was  the  decision  of  the  Supreme 
Court  in  Ross  v.  Luther,  4  Cow.,  158,  and  in 
Burdick  v.  Green,  18  Johns.,  14.  In  the  last 
case,  Mr.  J.  Platt,  who  delivered  the  opinion 
of  the  court,  says:  "  We  do  not  think  that  it  is 
indispensably  necessary  in  such  cases  to  prove 
an  actual  delivery  of  the  writ  to  the  sheriff, 
provided  it  be  shown  that  it  was  actually  made 
655*]  *out  and  sent  to  the  sheriff  or  his  dep- 
uty, by  mail  or  otherwise  with  a  bona  fide  and 
absolute  intention  of  having  it  served."  I  see, 
by  the  marginal  note  of  the  reporter,  that  he 
supposed  the  court  meant  to  decide,  in  that 
case,  that  it  was  not  necessary  to  show  that  the 
writ  actually  reached  the  hands  of  the  sheriff. 
In  this  the  reporter  erred.  The  learned  judge 
only  meant  to  say  it  was  not  necessary  to  prove 
an  actual  delivery  of  the  writ  to  the  sheriff 
within  the  six  years.  The  context  and  the  facts 
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of  the  case  clearly  show  that  this  was  his  mean- 
ing. The  defendant  in  that  case  was  actually 
arrested  on  the  capias  before  the  return  day 
thereof,  though  it  did  not  appear  that  the 
plaintiff,  who  received  the  writ  from  the  at- 
torney before  the  re-assignment  of  the  note, 
actually  delivered  it  to  the  sheriff  until  after 
the  31st  of  July,  when  the  time  limited  by  the 
statute  for  the  commencement  of  the  suit  ex- 
pired. But  the  same  court  had,  in  another 
case  refused  to  substitute  a  new  capias,  in  the 
place  of  one  which  had  been  transmitted  to 
the  sheriff  by  mail  and  miscarried,  as  they 
could  not  compel  the  sheriff  to  make  a  false  re- 
turn of  non  est  inventvs  upon  a  writ  which  had 
not  come  to  his  hands  before  the  return  day 
thereof.  Low  v.  Little,  17  Johns.,  346. 

In  the  present  case,  the  suit  was  commenced, 
so  far  as  the  forms  of  law  were  concerned, 
when  the  original  capias  was  delivered  to  the 
sheriff  of  Kings,  with  authority  to  him  to  ar- 
rest the  defendants  thereon,  if  they  should  be 
found  within  his  bailiwick.  The  allegation 
that  the  general  residence  of  the  defendants 
was  in  the  City  of  N.  Y.,  is  not  equivalent  to 
an  averment  that  they  were  not,  in  fact,  within 
the  bailiwick  of  the  sheriff  of  Kings  at  the  time 
the  writ  issued  to  that  county,  or  that  the 
plaintiff  was  aware  of  the  fact  that  they  resided 
in  another  county.  In  the  cases  of  Bremion  v. 
Evelyn,  1  Levintz,  111,  and  Hall  v.  Wybourn, 
Garth.,  136,  it  seems  to  have  been  conceded  by 
the  court  that  a  plaintiff  might  file  an  original, 
or  sue  out  a  lalitat,  for  the  mere  purpose  of 
saving  the  statute,  although  the  defendant  was 
out  of  the  realm,  or  had  privilege  of  Parlia- 
ment, so  that  the  process  could  not  be  made 
effectual  against  him,  except  by  a  continuance 
thereof  after  his  return,  or  when  his  privilege 
had  expired ;  and  such  appears  to  have  been 
the  practice  both  in  this  country  and  in  En- 
gland *previous  to  the  Revolution  and  [*656 
down  to  the  time  when  the  R.  S.  went  into 
operation.  This  being  the  law  at  the  time  the 
original  capias  in  this  cause  was  sued  out  and 
delivered  to  the  sheriff  of  Kings  Co.,  and  the 
plaintiff  having  complied  with  all  the  necessary 
forms  to  continue  the  process,  with  a  view  to 
declare  against  the  defendants  upon  the  prom- 
ises laid  in  his  declaration,  at  a  subsequent 
time,  when  the  defendants  should  have  actual- 
ly appeared  in  the  suit  thus  formally  com- 
menced, I  think  it  was  not  competent  for  them 
to  tender  an  issue  of  fact  upon  the  question 
whether  the  plaintiff  intended  to  have  the  writ 
served  on  them,  when  he  did  no  act  and  gave 
no  instructions  to  prevent  the  sheriff  from 
serving  the  same,  if  the  defendants  had  been 
found  in  his  bailiwick  at  any  time  before  the 
return  day  of  the  capias  thus  sued  out.  The 
result  of  my  examination  of  the  law  of  this 
case  is,  that  I  have  arrived  at  the  conclusion 
that  the  suit  was  formally  and  legally  com- 
menced, for  the  purpose  of  saving  the  Statute 
of  Limitations  from  barring  the  plaintiff's 
right  of  action,  and  that  the  judgment  of  the 
Supreme  Court  upon  the  demurrer  was,  there- 
fore, right,  and  should  be  affirmed. 

By  Senator  Edwards.  The  suit  inthiscase 
having  been  commenced  previous  to  that  por- 
tion of  the  R.  S.  taking  effect,  which  contain 
the  new  provisions  relative  to  the  commence- 
ment of  suits  for  the  saving  of  the  Statute  of 
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Limitations,  those  provisions  do  not  affect  this 
case  as  the  Statute  cannot  have  a  retroactive 
operation.  2  Paige.  Ch.,  285;  4  Wend.,  206;  8 
Id.,  661;  10  Id.,  281,  365.  The  only  question, 
therefore,  is,  whether  the  facts  alleged  in  the 
rejoinder  and  admitted  by  the  demurrer  are  a 
sufficient  answer  to  the  replication. 

The  fact  that  the  first  capias  was  issued  to 
the  sheriff  of  Kings,  when  the  defendants  were 
notoriously  residents  of  the  City  and  County 
of  N.  Y.,  is  not  sufficient  of  itself  to  show  that 
the  suit  was  not  properly  commenced.  There 
was  no  prohibition  to  the  issuing  of  a  capias 
into  a  county  different  from  that  in  which  the 
defendant  resided,  to  save  a  demand  from  the 
operation  of  the  Statute  of  Limitations,  until 
657*]  the  provisions  *of  the  R.  S.  went  into 
effect.  But  the  rejoinder  avers  that  the  writ 
was  thus  issued  with  the  intent  to  deprive  the 
defendants  of  the  benefit  of  the  statute  and  in 
fraud  thereof,  and  with  the  intent  that  the 
sheriff  should  not  serve  the  process  and  make 
the  arrest;  it  is,  therefore,  the  quo  animo  with 
which  the  capias  was  issued,  which  is  set  out 
as  the  material  point  on  which  to  join  the  is- 
sue. Now,  what  effect  could  the  intentions  of 
the  plaintiff,  not  to  have  the  sheriff  execute 
the  writ  by  arresting  the  defendants  upon  it, 
have  upon  the  delivery  of  the  capias  or  the 
commencement  of  the  suit,  unless  that  inten- 
tion was  communicated  to  the  sheriff  by  way 
of  instructions?  The  writ  is  the  mandate  of 
the  court;  it  directs  the  officer  what  to  do,  and 
he  is  bound  to  obey  its  requirement,  unless 
otherwise  ordered  by  the  plaintiff  or  his  agent; 
he  knows  not  the  intentions  of  the  plaintiff  in 
whose  favor  it  is  issued;  he  is  under  no  obliga- 
tion to  know  them  or  to  be  governed  by  them, 
unless  the  plaintiff  or  some  one  in  his  behalf 
communicates  them  to  him  by  way  of  directing 
him  in  relation  to  the  service  of  the  process. 
Suppose  a  capias  is  delivered  by  the  plaintiff 
to  the  sheriff  by  mistake,  and  he  gives  him  no 
directions,  and  the  writ  is  served  and  the  de- 
fendant retains  an  attorney  to  defend  the  suit 
— can  there  be  a  doubt  but  that  the  defendant 
would  have  a  right  to  consider  the  suit  com- 
menced, and  recover  his  costs?  Could  the 
plaintiff  excuse  himself  from  paying  those 
costs,  by  saying  he  did  not  intend  the  writ 
should  be  served?  Where  no  directions  are 
given  to  the  sheriff,  the  intention  is  to  be  in- 
ferred from  the  process;  and  whatever  may  be 
the  views  of  the  plaintiff  uncommunicated  to 
the  sheriff  at  the  time  the  process  is  delivered, 
cannot  affect  it  so  as  to  destroy  the  legal  con- 
sequences which  attach  to  it  by  such  delivery. 
The  facts  averred  in  the  rejoinder  do  not  show 
any  instructions  given  to  the  sheriff,  at  the 
time  it  was  delivered,  not  to  serve  the  writ. 
The  delivery  was,  therefore,  unconditional, 
and  nothing  is  shown  by  the  rejoinder  why  the 
sheriff  was  not  bound  to  execute  it.  An  un- 
conditional delivery  of  a  capias  to  an  agent  or 
to  the  sheriff  is  always  a  good  commencement 
of  a  suit.  Tjowry  v.  Lawrence,  \  Cai.,  71;  3 Id., 
658*]  133;  Carpenter  v.  Batterfield,  *3  Johns. 
Cas.,  145;  2  Johns.,  346;  3  Id.,  42;  Hogan  v. 
Cuyler,  8  Cow.,  205;  Bronsonv.  Earl,  17  Johns., 
65.  But  if  there  are  any  instructions  given  to 
the  agent  who  is  to  deliver  it  to  the  sheriff,  to 
postpone  the  service  of  the  capias  at  the  time 
of  delivery,  it  then  becomes  conditional,  and 
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the  suit  is  not  commenced  when  the  delivery  is 
made.  Burdick  v.  Oreen,  18  Johns.,  20;  Vis- 
cher  v.  Gansevoort,  Id.,  496:  Ross  v.  Luther,  4 
Cow.,  162.  Hence  it  follows,  that  if  instruc- 
tions given  to  an  agent  are  the  criterion  by 
which  to  determine  whether  the  delivery  is 
conditional  or  not,  or  whether  the  suit  is 
commenced  or  not,  instructions  given  to  the 
sheriff  must  also  be  the  criterion  by  which  to 
determine  whether  the  delivery  is  conditional 
or  not,  or  whether  the  suit  was  commenced  or 
not.  A  suit,  therefore,  could  never  be  com- 
menced when  the  capias  is  delivered  to  the 
sheriff  with  directions  not  to  serve  it.  The 
plaintiff  has  a  right  to  control  his  process,  and 
if  he  orders  the  sheriff  not  to  serve  it,  but  to 
return  it  to  the  clerk's  office  it  becomes  a  mere 
blank,  a  dead  letter  in  the  hands  of  the  sheriff, 
and  incapable  of  performing  any  office  what- 
ever. The  legal  effect  of  the  delivery  is  de- 
stroyed by  the  instructions  given,  and  the  writ 
is  incapable  of  operating  as  the  commencement 
of  a  suit.  Did  this  cause  rest  upon  the  same 
state  of  facts  as  in  the  case  of  Beekman  v.  Sat- 
terlee,  5  Cow.,  519,  as  was  supposed  by  the  Su- 
preme Court,  I  could  not  doubt  the  propriety 
of  reversing  the  judgment  under  review.  But 
in  my  opinion  there  is  no  analogy  between  the 
two  cases;  this  case  wants  the  important  feat- 
ure, that  the  plaintiff  gave  the  sheriff  instruc- 
tions at  the  time  he  delivered  the  capias,  not  to 
serve  it.  This  fact  does  not  appear,  nor  have  we 
a  right  to  infer  it  from  the  pleadings.  We  are 
bound  to  take  the  averments  precisely  as  they 
are,  and  on  the  facts  presented,  decide  whether 
the  demurrer  is  well  taken  or  not.  The  rejoin- 
der tenders  no  material  issue;  instead  of  aver- 
ring material  facts  and  tendering  a  material  is- 
sue from  which  a  fraudulent  intent  might  be 
inferred,  it  avers  an  immaterial  fact,  and  pre- 
sents the  intent  to  defraud  as  the  material  point 
for  issue.  Such  an  issue  is  neither  capable  of 
being  traversed  or  tried.  An  issue  cannot  be 
taken  on  an  intent  or  desire  of  the  mind.  Van 
Ness  v.  Hamilton,  19  Johns.,  372;  People  v. 
*  Manhattan  Co.,  9  Wend.,  377.  Asthe[*659 
rejoinder,  therefore,  does  not  traverse  the  facts 
presented  by  the  replication,  nor  aver  new 
facts  tendering  an  issue  upon  a  material  point 
which  the  plaintiff  could  traverse,  I  am  of  the 
opinion  the  demurrer  is  well  taken,  and  that 
the  judgment  of  the  Supreme  Court  should  be 
affimed. 

By  Senator  Tracy.  There  is  some  differ- 
ence of  opinion  whether  the  intent  of  the  plaint- 
iff to  deprive  the  defendants  of  the  benefit  of 
the  Statute  of  Limitations,  as  alleged  by  the 
rejoinder,  is  traversable.  This  averment  is 
nothing  more  than  the  allegation  that  the  writ 
was  issued  in  fraud  of  the  statute;  the  latter  is 
the  conclusion  of  the  party,  and  the  other  is 
immaterial;  but  the  allegation  that  the  writ  was 
issued  with  the  intent  that  the  sheriff  should 
not  execute  it,  and  arrest  the  defendants,  in 
the  connection  in  which  it  stands  with  the  other 
facts  set  forth  in  the  rejoinder,  was  traversable, 
and  if  the  plaintiff  was  unwilling  to  admit  it, 
he  should  have  taken  issue  and  afforded  the  de- 
fendants an  opportunity  to  prove  it. 

Considering  the  facts,  then,  as  established 
that  the  writ  was  issued  to  a  different  county 
from  that  in  which  the  defendants  resided, 
with  an  intent  that  they  should  not  be  ar- 
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rested  on  it,  the  question  arises  whether  it 
was  such  a  commencement  of  the  suit  as  would 
save  the  statute.  It  is  admitted  that  it  would 
not  be,  under  the  existing  statute,  and  that  this 
statute,  is  not  applicable  to  the  present  case. 
I  think  it  must  also  be  admitted,  that  the 
principle  of  this  case  is  exactly  that  decided  in 
Beekman  v.  Satterlee,  5  Cow.,  519,  so  that  the 
Supreme  Court,  with  that  decision  before  them 
unreversed,  could  not  do  otherwise  than  to  de- 
cide in  favor  of  the  demurrer.  It  is  only  neces- 
sary, therefore,  to  determine  whether  that  de- 
cision was  correct. 

What  shall  be  deemed  the  commencement  of 
a  suit  has  been  a  fruitful  subject  of  argument 
and  litigation  in  England  and  this  country; 
but  for  the  purpose  of  saving  the  Statute  of 
Limitations,  it  has  been  long  settled  that  the 
issuing  of  a  capias  to  a  sheriff  was  sufficient, 
and  that  on  his  return  of  nonest,  the  suit  could 
be  kept  alive  indefinitely  by  continuances, 
down  to  such  a  time  as  the  defendant  could  be 
66O*]  arrested.  The  *entry  on  the  roll  of  the 
issuing  of  fictitious  writs  from  term  to  term 
was  allowed,  as  many  other  fictions  of  law  are 
said  to  be,  for  the  advancement  of  substantial 
justice.  Whether  substantial  justice  is  more 
advanced  or  impeded  by  such  contrivances  to 
escape  the  direct  results  of  positive  law,  is  a 
question  which  it  is  now  too  late  to  discuss. 
That  this  fiction  was  originally  indulged  for 
the  purpose  of  saving  the  statute, solely  in  cases 
where  there  was  an  inability  to  arrest  the  de- 
fendant on  the  first  writ,  it  would  be  a  re- 
proach to  the  law  to  deny.  In  the  old  prece- 
dents, therefore,  which  I  have  found  in  Went- 
worth  and  Lilly,  as  well  as  the  more  modern 
ones  in  Chitty,  the  replication  in  stating  the 
issuing  and  return  of  the  first  writ,  always 
avers  that  it  was  issued  "  with  intent  to  com- 
pel the  appearance  of  the  defendant  at  the  re- 
turn of  the  writ,  that  the  plaintiff  might  there- 
upon implead  him  and  declare  against  him." 
Why  or  how  the  Supreme  Court  should  de- 
cide, in  Beekman  v.  Satterlee,  that  it  was  im- 
material whether  the  party  intended  that  the 
first  writ  should  be  served  or  not,  is  what  I 
confess  myself  unable  to  comprehend.  The 
very  fiction  that  connects  the  writ  on  which 
the  party  is  arrested  with  one  issued  at  a  dif 
f erent  time,  and  to  a  different  place,  is  founded 
on  the  fact  that  the  intention  of  the  party  was 
exactly  the  same  in  respect  to  one  writ  as  the 
other.  It  is  this  identity  of  intention,  that  by 
aid  of  the  fictitious  entry  on  the  roll,  makes 
the  identity  of  the  suit.  Take  away  the  design 
of  impleading  the  defendant  on  the  first  writ, 
and  you  take  away  the  substratum  on  which 
the  alias  and  pluries  writs  are  supposed  to  be 
issued;  for  how  can  that  be  supposed  done, 
which  it  is  admitted  the  party  had  no  motive 
to  do  ? 

But  it  is  said  the  motive  is  not  really  to  com- 
mence a  suit,  but  to  feign  to  commence 
one,  in  order  to  preclude  the  defendant  from 
his  plea  that  the  action  is  barred  by  the  Stat- 
ute of  Limitations.  Is  it  possible  that  a 
fiction  which  is  allowed  to  one  party  for  the 
purpose  of  advancing  substantial  justice,  can 
be  converted  into  the  means  of  depriving  the 
other  of  a  substantial  right?  "It  cannot  be 
endured,"  says  Ld.  Mansfield,  "that  a  mere 
form  or  fiction  of  law,  introduced  for  the  sake 
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of  justice,  should  work  a  wrong,  contrary  to- 
the  real  truth  and  substance  of  the  thing,"' 
Here  we  come  to  the  naked  fact  *that  [*66 1 
a  certain  process  is  issued,  not  to  prosecute  a. 
suit,  but  to  nullify  a  statute.  This.it  seems  to- 
me, is  not  administering  law.  but  perverting 
it;  and  the  argument  that  it  is  promoting  justice- 
against  law,  is  one  that  leads  to  the  subversion 
of  all  justice,  by  destroying  the  instruments  by 
which  alone  it  can  ever  be  equally  adminis- 
tered. The  limitation  of  suits  is  not  only 
founded  in  public  convenience,  but  the  expe- 
rience of  many  years  and  the  declarations  of 
eminent  jurists  and  legislators,  prove  it  to  be 
promotive  of  real  justice  between  individuals. 
It  is  a  statute  of  repose  to  the  public,  and  of 
protection  to  the  citizen;  quieting  perverse 
litigation,  and  providing  against  the  changes 
and  losses  which  time  occasions.  No  wise 
judge  will  despise  it — no  honest  one  will  seek 
to  subvert  it. 

That  it  is  and  always  was  necessary,  for  the 
commencement  of  a  suit,  that  the  process 
should  be  sued  out  with  a  bona  fide  design  of 
having  it  served;  i.  e.,  of  having  it  the  begin- 
ning of  a  suit,  is  a  self-evident  proposition.  An 
averment  to  this  effect, I  have  before  observed, 
is  always  to  be  found  in  the  English  prece- 
dents; and  if  a  practice  has  been  indulged  of  re- 
garding a  writ  issued  without  an  expectation 
of  its  being  served,  as  a  good  commencement 
of  a  suit,  it  has  always  been  on  the  presump- 
tion that  the  party  desired  and  endeavored  to 
have  it  served.  But  when  this  presumption  is 
met  by  the  acknowledgment  of  the  party,  that 
he  sent  the  writ  to  a  county  where  he"  knew 
the  defendant  was  not,  and  with  the  intent 
that  the  writ  should  not  be  served — to  regard 
this,  I  say,  as  the  commencement  of  a  suit, 
would  be  disgraceful  to  the  administration  of 
justice.  To  borrow  another  expression  from 
Ld.  Mansfield,  it  is  "to  allow  chicane  to  ob- 
struct right,  by  the  help  of  a  legal  fiction,  con- 
trary to  the  truth  of  the  fact."  The  argument 
that  is  found  in  Beekman  v.  Satterlee,  and  is 
again  pressed  into  this  case,  that  the  defendant 
is  no  worse  situated  because  of  the  plaintiff's 
preventing  the  writ  being  served,  than  he 
would  be  if  the  service  had  been  prevented  by 
any  other  cause,  is  just  as  good  an  argument 
against  having  the  writ  issued  at  all.  When 
the  fiction  is  wholly  at  the  expense  of  the  de- 
fendant, it  is  very  ungracious  to  tell  him,  that 
as  it  don't  do  him  any  good,  he  cannot  com- 
plain if  it  be  disregarded.  Doubtless,  he  would 
not,  if  he  were  to  be  left  where  he  would  be 
if  there  were  no  such  fiction;  but  this  is  not 
*proposed.  The  intimation  that  it  is  [*6(52 
not  the  defendant  but  the  plaintiff  who  loses 
by  the  delay  of  the  prosecution,  goes  to  the 
whole  policy  of  the  statute.  To  conclude.  I 
am  satisfied  that  the  decision  in  Beekman  v. 
Satterlee  was  not  law  and,  therefore,  that  the 
present  judgment  should  be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Beckwith,  Edmonds,  Fox, 
Griffin,  Lacy,  Loomis,  MacDonald,  M'Dowell, 
Seger,  Tracy,  Willes — 12. 

-In  the  negative — The  CHANCELLOR,  and 
Senators  Armstrong,  Beardsley,  Cropsey,  Down- 
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ing,  Edwards,  Fisk,   Qansevoort,  Halsey,  Jones, 
Lansing,  Mack,  Maison,  Van  Schaick — 14. 

Whereupon,    the  judgment  of   the  Supreme 
Court  was  affirmed. 

Cited  in— 24  Wend..  573 ;  7  Abb.  N.  S.,  244. 


MITCHELL,  Appellant,  AND  LENOX  ET  AL., 
Respondents. 

On  an  appeal  to  the  Chancellor,  from  the  decree  of 
a  Vice-Chancellor,  the  cause  must  be  heard  on  the 
pleadings  and  proofs  as  they  existed  in  the  court 
below,  and  no  new  testimony  can  be  introduced. (a) 

Citations-2  R.  S.,  177,  sees.  55,  59-62 ;  178,  sees.  61, 
64 ;  181,  sec.  91 :  2  Russ..  91 ;  Free,  in  Ch.,  496 ;  1 
Vern..  442;  2  Vern.,  463;  13  Ves.,  423;  Act,  53  Geo.  Ill, 
ch.  24. 

A  PPEAL  from  chancery.  In  Apr.,  1830,  the 
-IA.  appellant  filed  his  bill  for  an  account 
against  the  respondents,  as  trustees  under  a 
voluntary  assignment  made  by  him  Jan.  20, 
1798,  for  the  benefit  of  his  creditors  ;  the  bal- 
ance, if  any,  to  be  paid  to  him.  The  defend- 
ants answered  acknowledging  the  execution  of 
the  deed  of  trust,  but  alleged  that  encountering 
difficulties  in  the  execution  of  the  trust,  it  was 
agreed  between  the  trustees  and  the  creditors 
of  the  appellant,  that  the  trustees  should  trans- 
fer the  property  conveyed  to  them  to  three  new 
trustees,  viz. :  J.  M'Evers,  D.  A.  Ogden  and 
John  Day,  to  execute  the  trusts  originally  re- 
posed in  the  respondents  ;  and  that  in  pursu- 
ance of  such  agreement,  all  the  property  con- 
6O3*]  veyed  *by  the  appellant  was  transferred 
to  the  new  trustees  by  deed  bearing  date  Feb. 
8,  1812.  That  in  the  drawing  of  the  deed,  the 
appellant  was  named  as  a  party,  but  that  for 
some  cause  which  they  cannot  account  for,  it 
was  not  executed  by  him  ;  but  that  they  verily 
believe  that  the  appellant  was  privy  to  the 
whole  transaction,  and  did  not  object  to  it. 
That  since  the  execution  of  the  last  deed  the 
respondents  have  not  intermeddled  with  the 
estate  or  property  of  the  appellant,  and  that 
all  the  moneys  received  by  them  as  the  avails 
of  the  estate  were  applied  to  the  purposes  of 
the  trust  or  paid  over  to  the  new  trustees,  who 
since  their  appointment  have  had  the  sole  man- 
agement of  the  property,  and  to  the  survivor 
of  whom  alone,  viz. :  John  Day,  the  appellant 
ought  to  look  for  an  account,  etc.  A  replica- 
tion was  filed  to  the  answers  thus  put  in,  and 
proofs  were  taken  in  the  cause.  The  deed  from 
the  respondents  to  the  new  trustees  was  pro- 
duced, executed  in  the  presence  of  two  wit- 
nesses, proved  before  a  master  in  chancery  in 
Apr.,  1812,  and  in  the  same  month  and  year 
recorded  in  the  office  of  the  Secretary  of  State. 
It  was  also  proved  that  John  Day,  one  of  the 
second  set  of  trustees,  took  the  principal  charge 
and  management  of  the  trust  estate,  and  a 
book  of  entries  kept  by  him  relative  to  the  es- 
tate was  produced,  the  first  entry  being  of  the 
date  of  Apr.  21,  1812  ;  that  he  continued  in  the 
management  of  the  estate  until  1825,  when  he 
removed  to  England,  where  he  now  resides. 
On  his  removal,  he  and  Ogden  his  co-trustee 

(a)  See  dissenting  opinion  of  Senator  Tracy  upon 
the  merits  of  this  case,  which  differs  from  the  other 
opinions  delivered,  as  to  the  evidence  necessary  to 
justify  the  presumption  of  acquiescence  in  the  ex- 
ecution of  a  deed  affecting  the  rights  of  a  party. 
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empowered  one  J.  Brower  to  attend  to  the 
concerns  of  the  estate,  and  who  has  accord- 
ingly done  so  since  that  period.  Brower  testi- 
fied that  during  the  time  that  Day  had  the 
management  of  the  estate,  the  appellant  was 
frequently  in  the  counting-house  of  Day,  and 
had  repeated  conversations  with  him  relative  to 
the  estate,  as  he  believes ;  and  that  Day  paid 
two  dividends  to  the  appellant  as  the  agent  or 
attorney  of  two  of  his  creditors,  one  of  7  and 
the  other  of  15  per  cent.  The  receipts  of  the 
appellant  for  such  dividends  were  produced, 
one  bearing  date  Jan.  4,  1816,  the  other  May 
22,  1822,  in  which  the  appellant  acknowledges 
to  have  received  from  David  A.  Ogden,  James 
M'Evers  and  John  Day,  the  sums  set  opposite 
his  name  as  the  agent  of  certain  creditors, 
being  dividends  arising  *from  the  es-  [*664: 
tate  of  the  appellant  under  the  assignment 
made  by  him  to  the  respondents  Jan.  20,  1798. 
On  these  pleadings  and  proofs,  the  cause  was 
heard  before  the  Vice- Chancellor,  who  after  the 
hearing  dismissed  the  bill  of  the  appellant, 
without  prejudice, however, to  his  right  to  make 
the  respondents  parties  to  a  new  bill  against 
the  new  trustees  or  the  survivor  of  them.  The 
appellant  appealed  to  the  Chancellor.  On  the 
hearing  before  the  Chancellor,  the  respondents 
produced  a  written  instrument  bearing  date 
June  26,  1811,  signed  by  a  number  of  the  cred- 
itors of  the  appellant,  assenting  that  the  orig- 
inal trustees  should  convey  all  the  assigned 
property  to  the  new  trustees,  as  stated  in  the 
answer  of  the  respondents — and  to  which  in- 
strument the  appellant  affixed  his  name,  not 
only  in  his  individual  capacity,  but  also  as  the 
attorney  of  two  of  the  creditors.  They  also 
produced  a  receipt  by  the  appellant,  bearing 
date  Feb.  16,  1830,  in  which  he  acknowledged 
to  have  received  of  John  Day,  surviving  trustee 
of  his  estate,  $70,  in  anticipation  of  the  next 
dividend  to  be  declared  of  the  effects  of  the  es- 
tate, and  which  would  be  due  to  him  as  the 
representative  of  the  debts  belonging  to  two  of 
his  creditors.  The  appellant  objected  to  the 
new  testimony  thus  produced.  The  Chancellor 
affirmed  the  decree  of  the  Vice- Chancellor,  upon 
the  ground  that  the  evidence  before  the  Vice- 
Chancellor  was  amply  sufficient  to  justify  the 
conclusion  that  the  appellant  had  assented  to 
or  subsequently  ratified  the  assignment  to  the 
new  trustees.  In  reference  to  the  new  testi- 
mony produced  before  him,  the  Chancellor,  in 
delivering  his  opinion,  observed  :  "  These  two 
exhibits,  if  admissible  as  evidence  here,  are 
conclusive  to  show  that  the  complainant  as- 
sented to  the  assignment  to  the  new  trustees, 
both  before  and  after  it  was  executed.  But  I 
am  inclined  to  think  they  cannot  be  read  for 
the  purpose  of  preventing  a  reversal  of  the  de- 
cree of  the  Vice- Chancellor ;  although  the  ap- 
pellate court  ought  not  to  consider  itself  so  far 
bound  by  the  evidence  in  the  court  below  as  to 
proceed  and  make  a  final  decree  upon  such  re- 
versal, when  it  is  manifest  that  injustice  must 
be  done  to  the  respondents  by  such  a  proceed- 
ing. My  present  impression  is,  that  the  proper 
course  to  be  adopted  in  such  a  case,  if  the  Vice- 
Chancelloi'  has  decided  wrong  upon  the  evi- 
dence which  was  before  *him,  is  to  re-  [*665 
verse  the  decree  and  send  the  cause  back  to 
him,  with  a  permission  to  the  defendants  to 
apply  to  open  the  rule  for  closing  the  proofs, 
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and  to  introduce  the  new  testimony  or  exhibits 
as  evidence,  upon  such  terms  as  the  Vice- 
Chancellor  may  deem  equitable  and  just,  or  to 
retain  the  cause  before  the  Chancellor,  with 
liberty  to  the  defendants  to  make  a  similar  ap- 
plication here  previous  to  a  final  decree  of  the 
cause  upon  such  reversal.  I  do  not,  however, 
wish  to  be  considered  as  expressing  a  definitive 
opinion  upon  either  of  these  questions,  as  the 
conclusion  at  which  I  have  arrived  upon  the 
testimony  which  was  before  the  Vice-Chancel- 
lor, renders  a  decision  upon  the  question  as  to 
the  propriety  of  introducing  new  evidence  in 
any  form  unnecessary." 

Mr.  J.  S.  Mitchell,  for  the  appellant,  in- 
sisted that  the  evidence  before  the  Vice-Chan- 
cellor was  wholly  insufficient  to  justify  the 
conclusion  that  the  appellant  had  acquiesced  in 
the  assignment  to  the  new  trustees  ;  he  urged 
that  there  can  be  no  acquiescence  in  a  transac- 
tion, without  knowledge  of  the  existence  of 
such  transaction,  and  contended  that  there  was 
not  a  particle  of  proof  before  the  Vice- Chancel- 
lor to  establish  the  fact  that  the  appellant  knew 
of  the  existence  of  the  assignment  to  the  new 
trustees.  As  to  the  new  proofs  produced  before 
the  CJianceUor,  he  insisted  that  they  were  im- 
properly received,  as  the  proceeding  before 
him  was  not  a  re-hearing  but  an  appeal,  in  ref- 
erence to  which  the  only  power  the  Chancellor 
had  was  to  affirm  or  reverse  the  decree  upon 
the  facts  as  they  existed  in  the  court  below  ; 
and  although  the  Chancellor  disclaimed  having 
acted  upon  the  new  proofs  in  making  his  de- 
cree of  affirmance,  still  the  counsel  urged  that 
the  latter  decree  should  be  reversed,  as  such 
proofs  may  have  unconsciously  influenced  the 
mind  of  the  Chancellor  and  induced  him  to  view 
the  proofs  before  the  Vice- Chancellor  in  a  light 
different  from  what  they  would  otherwise  have 
appeared. 

Messrs.  T.  L.  Ogden  and  P.  A.  Jay,  for 
the  respondents,  in  support  of  the  position  that 
there  was  sufficient  evidence  of  acquiescence, 
666*J  *cited  Fonb.  Eq.,  b.  1,  ch.  3,  sec.  5  ;  3 
Swanst.,  1  ;  2Bro.  C.  C.,  225  ;  3  Johns.  Ch.,  3. 

The  following  opinions  were  delivered  : 

By  Mr.  Justice  Nelson.  The  Chancellor  I 
think  was  right  in  laying  out  of  consideration 
the  newly  discovered  evidence  of  the  fact  of 
the  consent  of  Mitchell  to  the  assignment  to 
the  new  trustees,  that  was  presented  on  the 
hearing  of  the  appeal.  The  practice  would  be 
inconvenient  and  liable  to  abuse. 

The  language  of  the  statute  prescribing  and 
regulating  appeals  fairly  imports  that  the  case 
is  to  be  heard  upon  the  pleadings  and  proofs 
as  they  existed  in  the  court  below.  The  Chan- 
cellor is  authorized  to  direct  "the  manner  in 
which  appeals  shall  be  brought  to  a  hearing  be- 
fore him;  and  the  papers  and  documents  which 
shall  be  transmitted  therewith,  and  by  whom." 
2  R.  S.,  178,  sec.  61.  This  has  been  done  in  the 
116th,  117th,  119th  and  120th  Rules  of  the 
Court  of  Chancery,  and  obviously  with  refer- 
ence to  the  hearing  of  the  appeal  on  the  origi- 
nal papers.  The  64th  section,  2  R.  S.,  178,  also 
declares  that  an  appeal  shall  not  be  made  from 
any  order  or  decree  of  a  Vice-  Chancellor  to  the 
Court  for  the  Correction  of  Errors,  until 
brought  before  the  Chancellor  for  review,  and 
shall  have  been  by  him  reversed,  modified  or 
752 


affirmed:  very  clearly  indicating  that  his  juris- 
diction is  appellate,  and  confined  to  the  plead- 
ings and  proofs  upon  which  the  case  had  origi- 
nally been  heard  in  the  court  below.  This 
being  my  view  of  the  statute,  I  deem  it  not  ma- 
terial to  look  into  the  practice  in  England  in 
the  supposed  analogous  case  of  an  appeal  from 
the  Master  of  the  Rolls  to  the  Lord  Chancellor. 
If  the  Legislature  had  not  intended  that  the 
hearing  of  the  Chancellor  should  be  strictly  a 
review  and  nothing  more,  they  would  have 
provided  for  the  introduction  of  fresh  evidence. 
"  Reverse  "  and  "  affirm  "  are  not  appropriate 
terms,  where  the  correctness  of  the  order  or 
decree  below,  is  made  to  depend  upon  the  pro- 
duction of  new  testimony.  If  that  had  been 
intended,  the  appeal,  per  se,  ought  to  have 
opened  such  order  or  decree,  and  the  case  put 
upon  the  footing  of  a  proceeding  de  now,  as  to 
proofs  and  hearing.  [The  judge  here  went  into 
a  full  examination  of  the  pleadings  *and[*66  7 
proofs,  as  they  existed  before  the  Vice-Chan- 
cellor, and  concurred  in  opinion  with  the  Vice- 
Chancellor  and  Chancellor,  that  the  evidence 
was  amply  sufficient  to  justify  the  conclusion 
that  the  appellant  had  assented  to,  or  subse- 
quently ratified  the  assignment  to  the  new  trust- 
ees; and  accordingly  was  of  opinion  that  the 
decree  of  the  Chancellor  ought  to  be  affirmed.] 
By  Senator  Tracy,  The  complainant's  bill 
was  dismissed  by  the  Vice- Chancellor,  on  the 
ground  that  the  defendants  had  legally  dis- 
charged themselves  from  the  trust  originally 
conferred  on  them  by  the  complainant,  by 
transferring  it  to  other  persons.  It  is  admitted, 
or  if  not  admitted,  it  is  clear  that  such  a  trans- 
fer could  not  be  effectual,  except  by  the  act  of 
the  complainant,  or  by  something  equivalent 
on  his  part.  There  was  before  the  Vice  Chan- 
cellor no  evidence  to  show  the  act  by  the  com- 
plainant, but  the  equivalent  for  the  act  was 
sought  in  circumstances  creating  a  presump- 
tion that  he  acquiesced  in  the  act  of  the  de- 
fendants, by  which  they  intended  to  transfer 
the  trust.  No  doubt  acquiescence,  under  some 
circumstances,  is  equivalent  to  an  express  as- 
sent, or  ratification,  so  that  equity  will  con- 
clude a  party  equally  as  if  he  had  executed  a 
formal  deed,  but  acquiescence  presupposes  per- 
fect knowledge  of  facts;  for  though  there  is  a 
silence  "  cunning  in  dumbness,"  there  cannot 
be  in  law  an  unintentional  assent.  The  burden 
of  proving  knowledge  of  a  fact  is,  therefore, 
necessarily  thrown  upon  him  who  proposes  to 
conclude  another  by  his  acquiescence  in  it.  In 
this  case,  before  the  Vice- Chancellor,  there  was 
no  certain  proof  that  the  complainant  ever 
knew  of  the  deed  of  assignment  from  the  de- 
fendants to  M'Evers,  Ogden  and  Day.  Un- 
doubtedly, there  are  circumstances  to  create  a 
strong  presumption  that  he  knew  of  it;  but  un- 
less knowledge  of  the  fact  is  clearly  shown,  it 
seems  to  me  there  is  nothing  from  which  ac- 

?uiescence  in  the  fact  can  be  safely  inferred, 
t  is  drawing  one  presumption  from  another; 
inferring  a  conclusion  from  premises,  which 
themselves  are  only  inferential.  A  party  is  to 
be  concluded  as  though  he  had  executed  a 
formal  deed,  which  he  did  not  execute,  on  the 
ground  that  he  acquiesced  in  its  execution  by 
others,  without  *positive  proof  that  he  [*668 
ever  knew  of  its  being  executed  at  all.  To  say 
the  best  of  it,  this  is  a  loose  and  dangerous 
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mode  of  creating  parties  to  formal  and  solemn 
instruments.  I  know  no  case  where  the  doc- 
trine of  acquiescence  is  carried  to  such  an  ex- 
tent. The  cases  cited  for  the  defendants  do  not 
reach  this  difficulty. 

But  the  Vice- Chancellor  thinks  the  knowl- 
edge of  the  complainant  was  not  left  to  infer- 
ence, but  is  positively  proved  by  the  testimony 
of  Brower;  and  the  Chancellor  puts  bis  concur- 
rence in  the  Vice- Chancellor's  decree  on  the 
same  testimony.  He  thinks  "  there  is  scarcely 
a  possibility  that  the  complainant  should  not 
have  known  of  the  new  assignment,  and  that 
the  trustees  were  proceeding  to  execute  the 
trust  under  the  same."  I  am  not  able  to  dis- 
cover this  conclusiveness  in  Brewer's  testi- 
mony. It,  undoubtedly,  shows  that  the  com- 
plainant must  have  know  that  the  estate  was 
in  the  management  of  Mr.  Day;  but  so  far 
from  its  proving  positively  a  knowledge  of  the 
deed  of  transfer,  by  which  the  defendants 
claim  to  be  relieved  from  the  trust,  it  does  not 
clearly  appear  that  this  deed  was  known  by  the 
witness  himself.  The  receipts  for  dividends 
are  not  calculated  to  prove  the  complainant's 
recognition  of  the  transfer,  but  rather  the  re- 
verse, as  the  original  assignment  to  the  defend- 
ants is  the  only  one  to  which  they  refer.  The 
time  elapsed  since  the  trust  was  transferred, 
and  that  it  was  done  openly  and  no  conceal- 
ment attempted,  amount  to  nothing,  unless 
knowledge  in  the  complainant  is  proved.  This 
knowledge  it  is  that  can  alone  give  any  force 
to  the  transfer  of  the  trust.  The  defendants, 
by  taking  the  original  assignment  from  the 
complainant,  had  incurred  a  responsibility  to 
him,  from  which  he  alone  could  relieve  them. 
It  is  not,  therefore,  the  existence  of  the  deed 
of  transfer,  purporting  to  be  made  with  the  as- 
sent of  the  complainant,  but  his  knowledge  of 
such  a  deed,  and  his  acquiescence  in  it,  that 
must  release  the  defendants  from  their  original 
liability.  Such  a  knowledge  should  be  proved 
with  the  same  certainty  as  the  deed  of  transfer 
itself,  before  anything  is  established  from 
which  the  complainant's  acquiescence  can  be 
inferred.  A  mere  balance  of  probabilities  can 
669*]  never  form  a  safe  basis  for  a  *conclu- 
sion,  from  which  another  conclusion  is  to  be 
inferred.  The  testimony  before  the  Vice-Chan- 
cellor leaves  it  uncertain  whether  the  complain- 
ant knew  of  the  deed  of  transfer,  and  until  it 
is  certain  that  he  knew  of  it,  I  can  find  nothing 
to  justify  a  conclusion  that  he  acquiesced  in  it. 

The  more  interesting  question  which  the  case 
presents  is,  whether  the  defendants  were  en- 
titled to  introduce  new  testimony  before  the 
Chancellor  which  was  not  before  the  Vice-Chan- 
cellor; or,  in  other  words,  whether  an  appeal 
from  a  Vice-Chancellor  to  the  Chancellor  is  only 
a  hearing  in  the  same  court,  or  is  a  review  by 
an  appellate  tribunal  of  the  very  case  as  it  was 
presented  at  another  tribunal.  If  it  should  be 
conceded  that  such  an  appeal  is  only  a  re-hear- 
ing in  the  same  court,  it  would  still  be  carry- 
ing the  doctrine  of  new  proof  to  an  unknown 
length,  to  allow  its  introduction  by  the  party 
in  whose  favor  the  decree  is  already  made. 
Chancellor  Kent,  in  Dale  v.  Roosevelt,  6  Johns. 
Ch.,  255,  gives  the  rule  for  introducing  such 
proof  on  a  rehearing.  "A  party,"  he  says, 
"  may  no  doubt  be  let  in,  to  read  fresh  evi- 
dence, not  read  on  the  former  hearing;  but  it 
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must  be  evidence  already  duly  taken  and 
omitted,  or  such  testimony  as  might  be  given 
viva  wee  at  the  hearing,  or  that  goes  to  show 
the  incompetency  of  a  witness  in  a  former 
deposition."  Ld.  Eldon,  2  Russ.,  91,  says,  on 
a  re-hearing,  testimony  may  be  read  that  was 
not  read  at  the  first  hearing,  but  it  must  be 
such  as  had  been  taken  before  the  first  hearing. 
But  an  appeal  from  a  Vice- Chancellor  to  the 
Chancellor  is  not  a  re-hearing  at  the  same  tri- 
bunal, but  a  review  of  the  same  case  by  a  dis- 
tinct and  superior  tribunal.  The  organization 
of  our  Court  of  Chancery  in  this  respect  differs 
from  that  of  England.  There  every  decree  in 
chancery  is  enrolled  as  the  decree  of  the  Lord 
Chancellor,  and  must  be  signed  by  him.  It  is 
because  every  decree  of  the  Master  of  the  Rolls 
has  to  be  enrolled  as  the  decree  of  the  Lord 
Chancellor  that  Ld.  Parker  says,  in  Wright  v. 
Fillings,  Prec.  Ch. ,  496,  he  would  consider  the 
cause  open  before  him,  and  the  party  against 
whom  the  decree  was,  at  liberty  to  offer  what 
he  could  against  signing  and  enrolling  it.  This 
is  the  principle  of  the  decisions,  IVern.,  442, 
and  2  Id.,  463,  and  again  in  13  Ves.,  423. 

*In  2  Russ.,  91,  Ld.  Eldon  says:  "If  [*67O 
what  is  called  an  appeal  from  the  rolls  be  only 
a  re-hearing,  there  is  stronger  ground  for  say- 
ing that  an  appeal  from  the  Vice- Chancellor  is 
only  a  re-hearing;  for  the  Vice- Chancellor, where 
he  hears  a  cause,  hears  it  for  the  Lord  Chan- 
celloi'."  To  see  the  propriety  of  this  remark, 
it  is  only  necessary  to  refer  to  the  Act  of  53 
Geo.  III.,  ch.  24,  establishing  the  office  of  Vice- 
Chancellor,  which  not  only  subjects  all  his  or- 
ders, decrees  or  acts  to  reversal,  discharge  or 
alteration  by  the  Lord  Chancellor,  but  declares 
that  no  decree  or  order  made  by  him  shall  be 
enrolled  until  it  shall  be  signed  by  the  Lord 
Chancellor;  and  so  far  from  an  appeal  in  the 
natural  and  legal  sense  of  the  word  being  pro- 
vided by  the  act,  it  is  incompatible  with  its 
principles.  But  our  law  establishing  the  office, 
and  prescribing  the  powers  and  duties  of  Vice- 
Chancellors,  not  only  gives  to  them  distinctly 
the  power  to  sign  the  enrolled  decree,  but  in 
express  terms  makes  their  proceedings  "sub- 
ject, in  all  cases,  to  the  appellate  jurisdiction 
of  the  Chancellor."  Vide  2  R.  S.,  181,  sec.  91; 
Id.,  177,  sec.  55.  Other  sections,  59-62,  inclu- 
sive, prescribe  the  right,  time,  mode  and  con- 
ditions of  an  appeal,  as  well  where  a  decree  has 
been,  as  where  it  has  not  been  enrolled.  Sec- 
tion 64  prevents  an  appeal  to  this  court,  until 
the  order  or  decree  of  the  Vice- Chancellor  shall 
have  been  reviewed  and  passed  on  by  the  Chan- 
cellor. There  are  other  provisions  of  the  stat- 
ute equally  explicit  of  the  design  to  make  the 
review  by  the  Chancellor  strictly  of  an  appellate 
character,  as  much  so,  I  imagine,  as  is  the  re- 
view by  this  court  of  the  judgments  of  the 
Chancellor  and  of  the  Supreme  Court.  But  it 
seems  unnecessary  to  make  further  references; 
as  it  also  does  to  press  in  considerations  of  gen- 
eral policy  to  sustain  positive  legislative  enact- 
ments, although  were  they  equivocal,  there 
could  be  found  abundant  and  forcible  reasons 
for  fixing  landmarks  and  defining  limits  for 
the  Chancellor's  discretion,  in  cases  of  such  ap- 
peal. 

Concluding,  as  I  do,  that  the  Vice  Chancellor 
decided  wrong  upon  the  evidence  before  him, 
and  that  the  new  evidence  which  the  Chancellor 
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permitted  to  be  taken  cannot  be  used  in  aid  of 
the  Vice- Chancellory's  decree,  I  am  still  disposed 
to  adopt  the  Chancellor's  suggestion  as  to  the 
67 1*]  form  of  judgment  to  be  rendered:  *that 
is,  to  reverse  the  original  decree,  and  send  the 
cause  back  to  the  Vice  -Chancellor,  with  instruc- 
tions to  permit  the  rule  for  closing  the  proofs 
to  be  opened,  and  new  testimony  admitted,  on 
such  terms  as  he  may  deem  equitable. 

An  opinion  was  also  delivered  by  Senator 
Edwards,  substantially  concurring  in  the  opin- 
ion delivered  by  Mr.  J.  Nelson. 

On  the  question  being  put — shall  this  decree 
be  reversed? — all  the  members  of  the  Court 
(twenty  being  present)  with  the  exception  of 
Senator  Tracy,  voted  in  the  negative;  Senator 
Tracy  voting  in  the  affirmative. 

Whereupon,  the  decree  watt  affirmed. 

Explained— 7  Paige,  90. 

Cited  in— 13  Hun,  203 ;  114  Mass.,  372. 


TYMASON  v.  BATES. 

Action  of  Covenant  for  Breach  of  Covenants  of 
Seisin  and  Quiet  Enjoyment,  does  not  lie  for 
Eviction  from  Lands  not  Covered  by  the  Deed — 
Parol  Evidence — Admissibility  of. 

An  action  of  covenant  for  breach  of  the  covenants 
of  seisin  and  quiet  enjoyment  will  not  lie  for  the 
eviction  of  a  grantee  from  lands  taken  possession  of 
by  him  under  his  deed,  when  the  premises  granted 
are  described  as  a  specific  lot  in  a  certain  tract  or 
patent,  and.the  lands  lost  are  not  embraced  in  such 
description. 

Parol  evidence  is  inadmissible  to  show  that  the 
lands  lost  are  comprised  within  certain  limits,  desig- 
nated by  the  grantor  in  the  negotiation  previous  to 
the  conveyance  as  the  boundaries  of  the  lot,  where 
the  premises  from  which  the  plaintiff  is  evicted  are 
not  in  fact  embraced  in  the  description  of  the  prem- 
ises contained  in  the  deed. 

Citations— 18  Johns.,  81,  84;  2  Greenl.,  503;  8  Wend., 
183, 190;  3  Stark.  Ev.,  1021,  1728, 1729;  6  Johns.,  19,  49, 
135;  1  T.  R.,  701;  6  Pet.,  498,  504,509,  601;  1  Harr.  &  J., 
118;  2  Harr.  &  J.,  121,  734;  2  T.  R.,  53;  1  Johns.,  159. 
340;  4  Johns.,  230;  10  Johns.,  377;  4  Mass.,  196,  205,  702; 
5  Wend.,  142, 146,  147;  4  Hen.  &  M.,  125;  4  Wend.,  507; 
1  Pet.,  471,  496;  5  Cow.,  371;  17  Johns.,  156;  8  Johns.. 
317;  19  Johns.,  100,  104;  1  Wend.,  418;  7  Johns.,  223;  1 
Maule.  &  S.,  299;  1  Barn.  &  Aid.,  247;  Finch,  90. 

ERROR  from  the  Supreme  Court.  Bates 
sued  Tymason  for  breach  of  the  covenants 
of  seisin  and  quiet  enjoyment,  contained  in  a 
deed  of  128  acres  of  land,  executed  by  Tyma- 
son to  one  Calvin  May,  May  80,  1812;  Bates 
being  the  assignee  of  the  covenants,  in  conse- 
quence of  sundry  mesne  conveyances  of  the 
same-premises,  which  are  described  in  the  deed 
as  follows:  "All  that  certain  piece  or  parcel  of 
land,  situate,  lying  and  being  in  the  Town  of 
Cherry  Valley,  in  the  County  of  Otsego  and 
State  of  New  York,  known  and  distinguished 
as  the  farm  or  subdivision  No.  1,  of  lot  No.  60, 
672*]  *in  the  division  of  that  tract  of  land 
which  was  granted  by  letters  patent  unto  Philip 
Livingston  and  others,  in  the  year  1761;  which 
said  lot  No.  60  was  subdivided  in  the  year 
1794,  by  John  Andrus,  surveyor;  and  the 
southerly  moiety  or  half  part  thereof,  distin- 
guished as  the  subdivision  No.  1,  begins  at  the 
southeast  corner  of  the  said  lot  No.  60,  in  the 
line  of  Lindsey  and  Roseboom's  tract,  and  runs 
thence,  as  the  needle  pointed  when  the  said 
large  tract  was  divided,  north  38  degrees  12 
minutes  east  30  chains  and  50  links  to  a  crooked 
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beech  tree  marked  1,  2;  thence  north  51  degrees 
48  minutes  west  42  chains,  to  the  bounds  of  lot 
No.  59,  of  the  same  tract — an  ironwood  sapling 
and  a  basswood  tree  near  it  marked  1,  2;  thence 
along  the  bounds  of  said  lot  59,  south  38  de- 
grees and  12  minutes  west  80  chains  and  50 
links,  to  the  southeast  corner  of  said  lot  59,  in 
the  line  of  said  Lindsey  and  Roseboom's  tract 
aforesaid;  thence  along  said  line  south  51  de- 
grees 48  minutes  east  42  chains,  to  the  place  of 
beginning;  containing  128  acres  of  land."  On 
the  trial  of  the  cause,  it  was  proved  that  in  May, 
1830,  a  judgment  was  recovered  against  Bates, 
in  an  action  of  ejectment  commenced  against 
him  by  George  Clarke  and  Josiah  Stearns, 
whereby  he  lost  about  19  acres  of  the  land  of 
which  May  had  taken  possession  under  his 
deed.  That  in  that  action  Clarke  and  Stearns 
proved  that  the  north  line  of  the  Lindsey  and 
Roseboom  tract  was  5  chains  and  90  links 
north  of  the  line  which  has  been  claimed  by 
Bates  as  the  south  boundary  of  the  Livingston 
patent,  and  up  to  which  he  had  held  posses 
sion,  and  that  they  were  the  owners  of  the 
property  in  question  under  the  Lindsey  and 
Roseboom  patent,  or  as  it  was  commonly  called, 
the  Cherry  Valley  patent.  May  was  then  called, 
as  a  witness  by  the  plaintiff,  and  after  being  re- 
leased by  him  and  by  the  intermediate  grant- 
ees, was  admitted  by  the  circuit  judge  to  testi- 
fy, although  objected  to  by  the  defendant;  and 
he  did  testify  that  during  his  negotiation  with 
Tymason  for  the  purchase  of  the  128  acres, 
Tymason  showed  him  an  oak  tree,  which  he 
alleged  to  be  the  southeast  corner  of  lot  No.  60, 
and  pointed  out  a  line  running  from  thence 
west,  consisting  of  a  tree  fence  and  marked 
trees,  which  they  traced  until  within  12  chains 
of  the  western  boundary  of  lot  No.  60.  The  line 
*thus  pointed  out  was  the  line  proved  [*673 
in  the  action  of  ejectment  to  be  5  chains  and 
90  links  south  of  the  true  division  line  between 
the  Livingston  patent  and  the  Lindsey  and 
Roseboom  patent.  It  was  further  proved,  that 
at  the  time  of  the  trial  of  the  ejectment  suit. 
Tymason  himself  expressed  the  belief  that  the 
line  running  west  from  the  oak  tree  spoken  of 
by  May  was  the  true  division  line  between  the 
two  patents.  After  the  plaintiff  had  shown  an 
eviction  under  the  judgment  in  ejectment,  the 
defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  not  shown  an  eviction 
from  any  lands  in  the  Livingston  patent.  The 
circuit  judge  granted  the  nonsuit,  which,  on 
application  to  the  Supreme  Court,  was  set 
aside,  and  a  new  trial  ordered.  On  the  second 
trial,  the  plaintiff  obtained  a  verdict.  The  de- 
fendant then  moved  for  a  new  trial,  which  was 
denied,  for  the  reasons  assigned  by  the  Supreme 
Court  in  setting  aside  the  nonsuit,  which  see  in 
13  Wend.,  303,  et  seq.  Judgment  was  accord- 
ingly entered  upon  the  verdict,  and  the  de- 
fendant, on  a  bill  of  exceptions  presented  by 
him  at  the  circuit,  sued  out  a  writ  of  error,  re- 
moving the  cause  into  this  court.  For  a  more 
particular  statement  of  the  facts,  the  casein  13 
Wend,  and  the  opinions  delivered  in  this  court 
are  referred  to .  The  cause  here  was  argued  by, 

Messrs.  S.  Stevens  and    K.  Miller,  for 
the  plaintiff  in  error. 

Messrs.  A.  Taber  and  J.  D.  Hammond, 
for  the  defendant  in  error. 

The  following  opinions  were  delivered  : 
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By  the  Chancellor.  The  question  to  be 
determined  in  this  case  is,  not  what  land  Ty- 
mason  intended  to  convey  to  Calvin  May  by 
his  deed  of  Nov.,  1812,  but  what  land  is  act- 
ually covered  by  the  description  and  bounda- 
ries contained  in  the  deed  itself.  The  land  con- 
veyed by  Tymason  was  deeded  to  him  by  the 
same  description,  word  for  word,  by  the 
deeds  of  John  Jay  and  others,  in  Mar.,  1808  ; 
and  it  was  afterwards  conveyed,  by  the  same 
description  in  the  deed  from  May  to  Hammond, 
and  in  the  subsequent  conveyances  to  Phenis 
and  Bates.  As  Bates  claims  the  right  to  recov- 
674*]  er,  ^through  those  deeds;  as  the  assign- 
ee of  a  covenant  running  with  the  land  which 
was  covered  by  the  deed  to  himself,  it  is  evi- 
dent he  cannot  recover  in  this  suit,  unless  the 
land  of  which  he  has  been  evicted  in  the  Cher- 
ry Valley  patent  is  actually  embraced  within 
the  description  of  the  deed  to  himself,  and  in 
all  the  intermediate  conveyances  through 
which  he  claims ;  and  if  it  is  embraced  in  the 
descriptions  in  those  deeds,  it  is  also  embraced 
in  the  deeds  from  Jay  and  others  to  Tymason 
— as  it  is  not  pretended  that  there  are  two  dif- 
ferent parcels  of  land  to  which  the  description 
is  applicable.  In  this  view  of  the  case;  it  is 
impossible  for  me  to  discover  upon  what  prin- 
ciple May's  testimony  could  be  received  as  le 
gal  evidence  to  support  the  plaintiff's  action. 
If  Tymason  pointed  out  to  him  a  particular 
piece  of  land  as  that  which  he  was  about  to  sell 
to  him.  and  took  a  price  for  it  accordingly, and 
afterwards  conveyed  to  him  by  a  description 
which  did  not  embrace  the  land  thus  pointed 
out,  it  might  be  a  sufficient  ground  for  reform- 
ing the  deed  in  the  Court  of  Chancery,  if  he 
was  the  owner  and  had  the  right  to  convey  the 
land  thus  pointed  out,  so  that  the  legal  title  to 
it  might  pass  to  the  purchaser  under  the  re- 
formed conveyance  ;  and  if  he  was  not  the 
owner,  the  Court  of  Chancery  might  decree  the 
money  to  be  refunded,  or,  at  least,  so  much  of 
it  as  would  compensate  for  the  difference  in 
value  between  the  land  contracted  for  and  that 
which  was  conveyed  by  the  deed.  But  no  ac- 
tion of  covenant  could  be  maintained  in  a 
court  of  law,  even  as  between  the  immediate 
parties  to  the  conveyance,  for  a  failure  of  title 
to  land  not  actually  embraced  therein.  Much 
less  could  a  subsequent  grantee  of  the  purchas- 
er maintain  an  action  upon  a  covenant  of  war- 
ranty in  the  conveyance  ;  for,  to  enable  a  sub- 
sequent grantee  to  maintain  an  action  upon 
the  warranty  in  a  previous  conveyance,  as  a 
covenant  running  with  the  land,  the  descrip- 
tion of  the  premises  in  the  deed  to  himself,  as 
well  as  in  the  deed  in  which  such  covenant  of 
warranty  is  contained,  must  be  such  that  it 
would  have  conveyed  to  him  the  legal  title  to 
the  land  of  which  he  has  been  evicted,  if  the 
grantors  in  the  several  conveyances  through 
and  under  which  he  claims,  had  been  the  own- 
675*]  ers  thereof;  and  if  Calvin  May.at  *the 
time  of  his  conveyance  to  Hammond.had  been 
the  owner  of  the  whole  of  the  Cherry  Valley 
patent,  is  it  possible  to  suppose  that  anything 
south  of  the  north  line  of  that  patent  would 
have  passed  by  the  description  contained  in 
the  deed  to  his  grantee?  Our  recording  acts 
would  afford  no  protection  whatever  to  sub- 
sequent purchasers,  if  the  abuttals  and  bounda- 
ries contained  in  written  conveyances  should 
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be  considered  as  referring  merely  to  what 
was  supposed  by  the  immediate  parties  to 
be  the  land  described  in  the  deed.  If  this 
were  the  case,  the  purchaser  of  lot  No.  1 
in  a  particular  tract,  who  had  searched  the 
records  and  found  that  the  grantor  had  only 
conveyed  No.  2  in  that  tract,  would  lose  his 
farm  upon  parol  proof  that,  at  the  time  the 
deed  for  No.  2  was  given,  lot  No.  1  was 
pointed  out  to  the  purchaser  as  the  land 
which  he  was  about  to  convey,  and  that  both 
parties  to  that  conveyance  at  that  time  actual- 
ly supposed  it  was  the  lot  described  in  the  deed 
as  lot  No.  2.  The  description  in  a  deed  refers 
to  matters  which  are  supposed  to  be  well  known 
to  others  ;  so  that  any  other  person,  as  well  as 
the  immediate  parties  to  the  conveyance,  can, 
by  proper  inquiries,  locate  the  premises  from 
the  description  in  the  deed,  with  reference  to 
matters  of  public  notoriety — as  to  deeds,  or 
maps,  or  marks  upon  the  land.  If  lot  No.  1  is 
conveyed  in  a  particular  tract,  it  is  only  neces- 
sary to  inquire  and  ascertain  from  residents  in 
the  neighborhood,  or  other  authentic  sources 
of  information,  where  lot  No.  1  is,  and  how  it 
is  bounded ;  and  it  is  not  necessary  to  look  any 
further,  unless  it  is  found  that  there  are  two  lots 
of  that  name,  or  there  are  other  boundaries 
contained  in  the  deed,  which  apply  to  some 
other  lot,  and  not  to  No.  1.  But  if  such  a  la- 
tent ambiguity  exists,  the  person  who  wishes 
to  locate  the  premises  described  in  the  convey- 
ance, or  to  ascertain  whether  a  piece  of  land 
which  he  is  about  to  purchase  has  already  been 
conveyed  or  incumbered,  must  refer  to  certain 
legal  rules  of  construction,  or  make  further  in- 
quiries, for  the  purpose  of  ascertaining  which 
of  the  two  pieces  to  which  the  different  de- 
scriptions in  the  deed  relate,  was  the  one  act- 
ually conveyed.  That  was  the  case  in  Jackson 
v.  Loomis,  18  Johns.,  81,  where  the  mortgage 
was  for  lot  No.  51  ;  but  the  courses  and  dis- 
tances *and  fixed  monuments  which  [*676 
were  given  in  the  mortgage  were,  in  fact,  the 
known  boundaries  of  lot  No.  50.  In  that  case 
the  number  of  the  lot  was  rejected  as  a  false 
and  mistaken  call,  and  the  fixed  monuments, 
together  with  the  courses  and  distances, 
were  of  themselves  sufficient  to  enable  a  per- 
son to  locate  the  land  intended  to  be  conveyed 
by  the  mortgage.  But  in  this  case,  if  the  calls 
in  the  deed,  by  which  the  land  would  be  lo- 
cated as  Tymason's  counsel  contended  it 
should  be,  are  rejected  as  false  and  mistaken, 
there  is  no  land  described  in  the  deed  which 
could  ever  be  located,  The  first  call  that  must 
be  rejected  is,  "subdivision  No.  1  of  lot  No. 
60,in  the  division  of  Livingston's  patent,  which 
lot  No.  60  was  subdivided  in  the  year  1794," 
as  the  premises  of  which  the  plaintiff  was 
evicted  are  no  part  of  lot  No. 60  in  Livingston's 
patent ;  and  no  person  testifies  that  he  ever 
heard  it  called  by  that  name.  This  call,  there- 
fore, agrees  with  the  defendant's  location,  but 
not  with  the  plaintiff's.  The  residue  of  the 
description  is  a  statement  of  the  boundaries  of 
the  subdivision  No.  1,  in  lot  No.  60,  in  Living- 
ston's patent,  which  actually  extended  to  the 
true  line  of  Lindsey  and  Roseboom's  tract,  as 
described  in  the  deed  ;  but  neither  the  south- 
east corner  of  lot  No.  60,  nor  the  line  of  Lind- 
sey and  Roseboom's  tract,  is  at  the  oak  tree 
which  some  of  the  witnesses  supposed  to  be 
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the  line  of  the  Cherry  Valley  patent;  but  they 
are  both  at  the  point  where  the  defendant  in- 
sists the  first  line  and  course  in  his  deed  com- 
mences. I  do  not  understand  that  any  of  the 
witnesses  ever  heard  the  oak  tree  called  the 
southeast  corner  of  lot  No.  60,  or  the  line  run- 
ning therefrom  the  line  of  Lindsey  and  Rose- 
booms's  tract;  but  it  turns  out  that  the  Cher- 
ry Valley  patent  and  that  tract  were  the  same. 
And  we  shall  certainly  be  going  full  far  enough 
if  we  retain  the  description  of  the  line,  and  re- 
ject the  southeast  corner  of  lot  No.  60  as  a 
false  or  mistaken  boundary.  We  must  also  re- 
ject the  crooked  beech  marked  1,2,  at  the  ter- 
mination of  the  first  course,  and  the  ironwood 
sapling  and  basswood  tree  marked  1,  2,  at  the 
termination  of  the  second  course,  which  never 
did  correspond  with  the  plaintiff's  location, and 
which  his  counsel  now  insist  cannot  be  found. 
677*]  *  When  these  are  all  rejected,  the  courses 
and  distances  and  the  southeast  corner  of  lot 
59  in  the  line  of  Lindsey  and  Roseboom's 
tract,  from  which  the  east  course  in  the  deed 
runs  south  51  deg.  48  inin.  east  to  the  place  of 
beginning,  would  still  correspond  much  bel- 
ter with  Tymasou's  location  of  the  land  than 
with  the  plaintiff's.  And  as  there  is  no  dispute 
as  to  where  the  third  course  in  the  deed  ter- 
minated, at  the  southeast  corner  of  59,  where 
the  Cherry  Valley  line  was  run  and  marked 
according  to  its  true  location,  a  line  running 
from  there  to  the  oak  tree  must  have  run  di- 
agonally across  the  piece  of  land  of  which  the 
plaintiff  was  evicted.  He  has  then  been  permit- 
ted, by  the  misdirection  of  the  judge  at  the 
trial,  to  recover  for  more  land  than  was  em- 
braced in  the  boundaries  in  the  deed,  even  if 
the  descriptions  above  referred  to  as  the  place 
of  beginning  are  wholly  rejected,  and  the  oak 
tree  itself  is  substituted  in  lieu  thereof.  It  is 
impossible,  therefore,  to  make  this  description 
cover  any  land  south  of  the  Cherry  Valley  line, 
without  doing  violence  to  all  rules  of  con- 
struction by  which  conveyances  of  land  have 
hitherto  been  governed  ;  and  taking  the  true 
line  of  Lindsey  and  Roseboom's  tract  as  the 
place  of  beginning,  there  is  no  ambiguity  what- 
ever in  the  case,  even  if  there  never  was  a 
crooked  beech  tree  at  the  end  of  the  first  course, 
or  an  ironwood  sapling  in  the  line  of  lot  No. 
59,  at  the  termination  of  the  second  course. 
The  plaintiff,  then,  has  been  permitted  to  give 
parol  evidence  inconsistent  with  the  deed,  for 
the  purpose  of  creating  a  latent  ambiguity.and 
to  substitute  parol  declarations  of  the  grantor 
to  contradict  the  express  terms  of  the  deed  it- 
self. InLinseottv.  Fernald,5  Greenl.,503,  Oh. 
J.  Mellen  says  :  "It  has  often  been  decided 
by  other  courts,  as  well  as  by  this  court,  that 
where  there  are  no  monuments  referred  to  in 
a  conveyance,  or  if  they  are  gone  and  the  place 
where  they  originally  stood  cannot  be  ascer- 
tained, the  courses  and  distances  mentioned  in 
the  deed  must  govern  the  parties  and  those 
claiming  under  them  ;  for  in  such  case  there 
can  exist  no  latent  ambiguity,because  no  extrin- 
sic facts  or  circumstances  exist  to  create  it."  The 
case  there  referred  to  is  in  point  to  show  that 
the  parol  evidence  of  May, which  was  received 
<578*J  in  this  case  to  contradict  *the  written 
description  in  the  deed,  ought  to  have  been  re- 
jected. In  that  case  the  land  had  been  laid  out 
on  actual  survey  by  the  scrivener  who  drew 
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the  deed  ;  and  by  mistake  in  drawing  the  con- 
veyance, the  first  course  was  written  north  69 
deg.  west,  instead  of  south  69  deg.  west,  all 
the  other  calls  in  the  deed  corresponding  with 
an  actual  location,  which  could  be  made  by 
running  either  way  ;  but  one  location  embrac- 
ing more  land  than  the  other.  The  parol  evi- 
dence, however,  was  not  allowed  to  contradict 
the  deed,  so  as  to  include  the  land  surveyed, 
although  the  range  line  which  terminated  the 
second  course  according  to  the  deed  was  not  a 
range  line  which  the  parties  ran  to,  on  the  sec- 
ond course  in  making  the  survey,  and  was  not 
the  line  they  intended  as  the  termination  of 
that  course,  or  that  which  was  to  direct  the 
course  of  the  next  line. 

In  this  case  it  is  not  all  improbable  that  Ty- 
mason  and  May  both  supposed  the  line  running 
northwesterly  from  the  oak  tree  and  that 
which  ran  southeasterly  from  the  southeast 
corner  of  No.  59  were  one  and  the  same  line, 
and  was  the  boundary  referred  to  in  the  deeds 
to  Ty mason;  but  when  they  copied  the  descrip- 
tion from  the  boundaries  in  those  deeds,  neither 
party  supposed  the  deed  to  May  was  to  cover 
any  other  land  than  that  which  had  been  pre- 
viously conveyed  to  Tymason.  From  the  tes- 
timony of  Dr.  Campbell,  I  infer  that  he  ran 
out  some  of  the  lines  of  the  lot.  Indeed,  I  do 
not  see  how  it  was  possible  for  him  to  have 
made  the  map  annexed  to  the  deed,  without 
having  measured  the  west  line,  so  as  to  ascer- 
tain the  distance  between  the  southeast  corner 
of  59  and  the  ash  tree  marked  as  a  corner,  and 
between  that  tree  and  the  termination  of  the 
30  chains  and  50  links  described  in  the  deed  as 
the  length  of  that  line.  The  map  was  made  at 
the  time,  and  the  distance  between  the  ash  tree 
and  the  southeast  corner  of  59,  as  marked  on 
that  map,  corresponded  with  the  distance  as  it 
is  now  found  to  be  on  actual  survey.  Whether 
he  found  the  ironwood  tree  and  the  crooked 
beech  marked  1,  2,  or  laid  them  down  upon 
the  map  at  the  places  where,  from  the  descrip- 
tion in  Tymason's  deeds,  he  supposed  them  to 
have  been,  is  more  uncertain.  I  think  he  must 
probably  have  traced  the  course  by  his  com- 
pass, if  not  actually  *measured  across  [*679 
the  north  end  of  the  lot  described  in  the  con- 
veyances, and  thereby  ascertained  that  the 
beech  tree  which  he  has  marked  on  the  map 
was  about  as  far  from  the  supposed  or  actual 
location  of  the  crooked  beech,  as  it  was  between 
the  ash  tree  and  the  northwest  corner.  He  says 
he  knows  the  map  could  not  have  been  made 
on  actual  survey;  not  that  he  knows  he  did  not 
survey  the  lines  of  the  lot.  It  is  evident  that 
all  he  means  to  say  is,  that  the  courses  and  dis- 
tances on  the  map  correspond  exactly  with  the 
deeds  to  Tymason,  and  that  it  is  wholly  im- 
probable, if  not  actually  impossible,  to  run  a 
piece  of  land  of  this  size  twice  over,  at  inter- 
vals of  some  years,  and  to  have  the  courses 
agree  to  a  minute  and  the  distances  to  a  single 
link.  From  the  description  in  the  deed,  he 
says  that  Tymason's  land  lay  in  the  form  of  a 
parallelogram.  It  was  not  necessary,  there- 
fore, for  him  to  measure  more  than  two  lines, 
and  to  set  his  compass  upon  and  thus  obtain 
the  direction  of  the  others,  to  ascertain  whether 
the  quantity  of  land  mentioned  in  the  deed 
was- contained  in  the  lot;  and  as  Tymason  sup- 
posed he  knew  about  where  the  line  was  at  the 
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southeast  corner,  it  was  only  necessary  to  as- 
certain the  direction  of  the  "lines  at  the  south- 
east corner  of  No.  59,  which  was  a  known 
boundary,  and  to  run  the  length  of  that  line, 
and  then  measure  across  the  north  end  and  get 
the  direction  of  the  east  line.  That  Dr.  Camp- 
bell did  not  begin  at  the  oak  tree,  or  put  that 
upon  the  map  from  anything  he  knew  of  it 
himself,  is  very  certain;  for  he  swears  he  never 
was  at  it  until  1829,  when  it  was  shown  to  him 
by  J.  Ellison.  He  must,  therefore,  have 
marked  the  words  "red  oak  tree"  upon  the 
map,  from  some  information  obtained  from 
others.  It  is  evident  also,  from  the  testimony, 
that  this  red  oak  tree  was  not  marked  as  the 
corner  of  No.  60  at  the  time  that  lot  was  run 
out.  Doctor  Campbell  says  it  was  blazed  on 
two  sides,  which  indicated  that  it  stood  in  or 
near  some  line  running  through  or  past  it,  but 
not  that  it  was  a  corner  on  the  Cherry  Valley 
line,  which  continued  further  east.  The  sur- 
veyor's marks  for  a  corner  at  that  place,  sup- 
posing it  to  be  on  the  line  of  the  Cherry  Val- 
ley patent,  would  have  been  two  blazes  in  the 
direction  of  that  line,  and  one  on  the  side  next 
68O*]  *to  Livingston's  patent;  indicating  a 
corner  of  lots  No.  60  and  No.  36,  in  Living- 
ston's patent,  at  that  point.  And  the  marks  of 
red  chalk  on  four  sides,  as  testified  to  by  one 
of  the  witnesses,  if  it  indicated  anything, 
would  designate  it  as  a  tree  at  which  two  lines 
crossed  each  other  at  right  angles.  The  line 
running  from  or  by  that  tree  must,  therefore, 
have  been  a  sable  or  hunter's  line  leading  to 
the  spring,  or  some  false  line  run  by  a  survey- 
or; but  it  could  not  have  been  run  as  the  south 
line  of  No.  60,  as  that  line  was  right  further 
west,  and  corresponded  with  the  south  line  of 
59,  which  must  have  been  run  at  the  same 
time.  Neither  could  this  tree  have  been  blazed 
in  1794,  when  Andrus  subdivided  lot  No.  60,  as 
Doctor  Campbell  counted  40  grains  in  1829, 
and  it  had  then  been  dead  some  years. 

The  decision  in  the  case  of  Wendell  v.  Jack- 
son, 8  Wend.,  183,  has  nothing  to  do  with  the 
questions  arising  here,  except  so  far  as  some 
of  the  reasoning  in. the  opinion  delivered  in 
that  court,  upon  the  general  principles  of  the 
construction  to  be  given  to  the  locative  calls 
in  a  conveyance,  is  applicable  here.  It  was 
there  said  that  as  conveyances  were  supposed 
to  be  made  in  reference  to  an  actual  view  of 
the  premises,  both  course  and  distance  must 
give  way  to  natural  or  artificial  monuments; 
but  it  was  not  intended  to  say  they  must  give 
way  to  artificial  monuments  not  described  in 
the  deed,  and  which  did  not  ascertain  or  de- 
termine any  descriptive  call  in  the  conveyance. 
Much  less  can  such  monuments,  not  referred 
to  by  the  deed  itself,  be  permitted  to  control 
the  descriptive  calls  of  the  deed,  where  those 
descriptive  calls  are  not  ambiguous,  and  cor- 
respond with  each  other  in  every  respect,  so 
far  as  they  can  be  found. 

Here  there  is  no  latent  ambiguity  arising 
from  any  fact  out  of  the  deed,  nor  is  the  deed 
ambiguous  on  its  face.  It  begins  at  the  south- 
east corner  of  lot  No.  60,  in  the  line  of  Lind 
sey  and  Roseboom's  tract,  both  of  which  cor- 
respond with  the  corner  of  the  lot  which  Ty- 
mason then  owned,  and  with  all  the  other  lo- 
cative calls  in  the  deed.  It  runs  thence  north 
38  deg.  12  min.  east,  as  the  needle  pointed 
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when  Livingston's  patent  was  divided  into  lots, 
30  chains  and  50  links,  to  a  crooked  beech  tree 
*marked  1,  2.  If  that  monument  can  [*681 
be  found,  it  will  run  to  that,  whether  it  be 
more  or  less  than  the  distance  described;  and 
if  it  cannot  be  found,  the  line  will  not  termi- 
nate at  the  blazed  beech  tree,  but  must  run  on 
the  whole  distance  described  in  the  deed,  or  at 
least  to  the  center  of  lot  No.  60,  which  is  some 
distance  beyond  that  tree.  It  then  runs  across 
the  lot  to  No.  59,  to  an  ironwood  sapling  and 
basswood  tree  marked  1,2;  and  if  they  cannot 
be  found,  the  line  must  be  run  across  the  lot 
in  the  direction  given  in  that  call  of  the  deed: 
but  not  to  the  ash  tree  which  May  says  was 
shown  to  him,  as  that  stands  further  sftuth  and 
is  not  mentioned  in  the  deed.  The  next  course 
is  in  the  line  of  No.  59,  to  the  southeast  corner 
thereof,  in  the  line  of  Lindsey  and  Roseboom's 
tract;  and  as  to  the  course  and  place  of  termi- 
nation of  this  last  locative  call  in  the  deed,  there 
can  be  DO  doubt.  From  thence  the  deed  calls 
for  a  course  and  distance  to  the  place  of  be- 
ginning, exactly  corresponding  with  the  true 
line  of  the  Cherry  Valley  patent,  and  necessa- 
rily excluding  the  premises  from  which  Bates 
was  evicted.  The  plaintiff  did  not,  therefore, 
show  that  there  was  any  latent  ambiguity  in 
this  case,  arising  from  the  locative  calls  of  the 
deed,  when  taken  in  connection  with  their  act- 
ual location  in  reference  to  the  land  itself;  for 
they  agree  in  every  respect,  so  far  as  they  have 
been  searched  for  and  can  be  found.  He  was, 
nevertheless,  permitted  to  create  an  ambiguity, 
by  parol  proof  that  Tymason  did  not  intend  to 
convey  the  land  actually  described  in  the  deed; 
although  the  same  land  had  been  purchased  by 
him  ofJay  and  others  by  the  same  description ; 
and  also  to  show  by  parol  that  Tymason  in- 
tended to  convey  a  lot  of  land  bounded  by  a 
line  running  from  the  ash  tree  on  the  north, 
and  a  line  running  from  the  oak  tree  on  the 
south,  although  neither  of  those  trees  or  lines 
are  described  in  the  deed,  or  correspond  with 
any  of  the  locative  calls  therein.  I  am  satisfied 
that  such  a  decision  cannot  be  sustained,  with- 
out virtually  repealing  the  Statute  of  Frauds 
and  Perjuries,  which,  for  wise  purposes,  has 
required  that  all  conveyances  of  land  shall  be 
in  writing.  And  if  a  conveyance  of  one  piece 
of  land  can  by  *parol  proof  be  made  [*682 
to  convey  another  which  is  not  covered  by  the 
known  boundaries  mentioned  in  the  deed  it- 
self, that  statute  is  worse  than  useless. 

But  it  is  said  that  there  was  no  error  in  this 
case,  as  the  question  of  parcel  or  no  parcel  is 
always  a  matter  of  fact  for  the  jury;  and  that 
the  jury  have  found  that  the  land  described  in 
this  deed  is  partly  in  the  Cherry  Valley  patent. 
It  is  in  reference  to  this  question  that  I  have 
refrained  from  noticing  the  testimony  given  on 
the  part  of  the  defendant,  after  the  motion  for 
a  nonsuit  was  denied.  At  the  time  the  motion 
for  a  nonsuit  was  made  and  denied,  neither 
Ellison  or  Ripley  had  been  examined  as  wit- 
nesses; and  the  whole  case,  therefore,  depend- 
ed upon  the  uncontradicted  testimony  of  Camp- 
bell and  May.  No  witness  had  then  testified 
that  he  even  supposed  the  line  running  from 
the  oak  tree  was  the  line  of  the  Cherry  Valley 
patent,  or  that  he  ever  heard  it  called  so;  and 
the  true  line  of  that  patent  was  proved  to  cor- 
respond with  the  defendant's  construction  of 

757 


682 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1835 


the  deed.  There  was  no  question  of  fact,  there- 
fore, for  the  jury  to  pass  upon;  and  where  the 
facts  are  ascertained,  the  question  of  parcel  or 
no  parcel  is  a  pure  question  of  law,  which  it 
is  the  duty  of  the  court  to  decide;  and  if  the 
court  neglects  to  decide  it  correctly,  and  to 
nonsuit  the  plaintiff  where  the  premises  in 
controversy,  from  the  facts  proved,  are  clearly 
not  a  parcel  of  the  land  described  in  the  deed, 
it  is  an  error  in  law,  for  which  the  judgment 
should  be  reversed.  May  did  not  testify  that 
Tymason  pointed  out  the  premises  south  of  the 
true  Cherry  Valley  line,  as  a  part  of  the  prem- 
ises described  in  the  deed,  as  that  deed  had  not 
then  beau  drawn;  and  if  he  had  pointed  out 
the  blazed  ash  tree  as  the  northwest  corner  of 
the  lot  described  in  the  deed  to  himself,  May 
would  have  seen  at  once  that  the  corner,  as 
described  in  the  deed,  was  not  a  blazed  ash 
tree,  but  an  ironwood  sapling  and  a  basswood, 
marked  and  numbered.  There  was  no  ques- 
tion of  fact  for  the  jury  to  pass  upon  at  that 
time  as  to  what  was  actually  contained  in  the 
deed;  and  as  parol  proof  of  what  was  intended 
to  be  contained  therein  was  inadmissible,  the 
nonsuit  should  have  been  granted.  That  ex- 
683*]  ceptiou  was,  therefore,  *well  taken;  as 
was  also  the  exception  to  the  introduction  of 
any  testimony  by  parol,  to  show  what  was  in- 
tended by  the  parties,  when  no  latent  ambigui- 
ty existed.  Neither  do  I  think  the  subsequent 
evidence  varied  the  case,  except  that  it  went  in 
some  measure  to  supply  Doctor  Campbell's 
want  of  recollection  as  to  what  took  place  at 
the  time  of  the  survey. 

Upon  the  whole,  I  am  satisfied  that  this  de- 
cision cannot  be  permitted  to  stand,  consist- 
ently with  the  rules  of  law,  and  the  safety  of 
bona  fide  purchasers  of  lauds,  which  are  not 
actually  covered  by  any  previous  conveyance. 
The  judgment  complained  of  should,  there- 
fore, be  reversed. 

By  Senator  Maison.  The  jury  in  this  case 
have  found  the  issues  between  the  parties  in 
favor  of  the  plaintiff.  They  have  found  specif- 
ically that  the  defendant,  at  the  time  of  the 
execution  of  the  deed  in  the  declaration  set 
forth,  was  not  the  true  and  lawful  owner  of 
the  lands  in  the  deed  described  and  conveyed 
nor  was  he  lawfully  seised  of  an  indefeasible 
estate  of  inheritance  in  fee  simple,  nor  had  he 
good  right  or  lawful  authority  to  grant  and 
convey  the  same.  And  the  jury  further  found 
that  George  Clark  and  Josiah  Stearns,  at  the 
time  of  executing  the  said  deed,  had  a  lawful 
right  and  title  to  a  part  of  the  premises  con- 
veyed in  the  deed,  which  they  have  recovered 
of  the  plaintiff  and  have  ejected  and  removed 
him  therefrom;  and  they  assessed  the  damages 
of  the  plaintiff,  on  occasion  of  the  not  keeping 
the  covenants  in  the  deed  in  this  particular,  to 
$525.  This  verdict  has  been  confirmed  by  the 
Supreme  Court,  and  a  judgment  rendered 
thereon,  which  should  not  be  disturbed,  un- 
less the  exceptions  taken  at  the  trial  are  such 
as  render  it  the  bounden  duty  of  this  court  to 
interfere. 

The  first  ground  of  exception  is,  that  the 
circuit  judge  decided  that  the  witness  offered 
by  the  plaintiff,  Calvin  May,  was  a  competent 
witness.  He  was  objected  to  on  the  ground 
that  he  was  a  grantor  in  one  of  the  interme- 
diate conveyances  from  Tymason  to  Bates, 
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which  conveyance  contained  covenants  similar 
to  those  contained  in  the  deed  of  Tymason  to 
May.  May's  grantee  and  the  grantees  after 
him  to  the  plaintiff,  with  the  plaintiff,  joined 
in  executing  a  release  to  May,  of  *all  [*O84 
claim  of  damages  they  or  either  of  them  might 
or  could  have  against  him,  under  the  covenants 
contained  in  his  deed.  The  circuit  judge  prop- 
erly decided,  that  this  release  restored  the  com- 
petency of  May  as  a  witness,  and  in  this  he  is 
fully  supported  by  authority.  3  Stark.  Ev., 
1728,  1729;  Jackson  v.  Front,  6  Johns.,  135. 

Exception  was  also  taken  at  the  trial  to  the 
decision  of  the  circuit  judge,  that  it  was  com- 
petent to  the  plaintiff  to  show  that  the  defend- 
ant, while  he  was  negotiating  with  him  for  the 
purchase  of  the  farm  in  question,  pointed  out 
to  him  the  oak  tree  marked  on  diagram  W  as 
the  southeast  corner  of  the  lot,  and  the  other 
boundaries  as  laid  down  in  that  diagram  as  the 
true  boundaries  of  the  farm  he  then  owned, 
and  was  about  to  convey.  To  arrive  at  a  just 
conclusion  as  to  the  propriety  of  this  decision, 
it  is  necessary  to  look  at  the  boundaries  in  the 
deed,  and  see  if,  from  the  deed,  it  is  possible 
to  locate  this  farm  without  the  aid  of  extrinsic 
evidence.  The  most  difficult  point  of  inquiry 
is,  to  ascertain  the  place  of  beginning.  If  the 
deed  does  not  settle  this  point  most  clearly  and 
definitely,  then  as  a  matter  of  necessary  con- 
sequence, recourse  must  be  had  to  oral  testi- 
mony to  establish  it.  The  place  of  beginning 
is  the  southeast  corner  of  lot  No.  60,  in  the  line 
of  Lindsey  &  Roseboom's  tract;  the  plaintiff 
alleges  that  corner  to  be  at  an  oak  stump,  as 
marked  on  diagram  W;  the  defendant  con- 
tends it  is  five  chains  ninety  links  north  of  this 
oak  stump.  The  parties  disagree  as  to  which 
of  the  lines  running  west  from  the  proposed 
points  of  beginning  is  the  true  north  line  of 
the  Cherry  Valley  patent,  and  the  matter  in 
controversy  lies  between  these  two  lines.  Is  it 
possible,  from  the  reading  of  the  deed,  to 
know  which  is  the  true  corner?  There  is  noth 
ing  in  the  description  which  would  enable  a 
surveyor  to  locate  it,  and  it  is  impossible  in 
the  nature  of  things,  for  any  court  to  ascertain 
and  adjudge  which  is  the  true  corner  and  line, 
without  the  aid  of  oral  testimony.  Hence, 
Stark.,  in  the  3d  volume  of  his  treatise  on  Evi- 
dence, p.  1021,  says  it  is  always,  necessarily,  a 
matter  of  extrinsic  evidence  to  apply  the  terms 
of  an  instrument  to  a  particular  subject-mat- 
ter, the  existence  of  which  is  also  matter  of 
proof.  A  difficulty  in  this  case  occurs,  where, 
although  *the  terms  of  an  instrument  [*685 
are  sufficiently  definite  and  distinct,  the  ob- 
jects to  which  it  is  to  be  applied  are  not  equal- 
ly so;  and  where  it  is  doubtful  whether  the 
description  applies  at  all  to  the  particular  ob- 
ject pointed  out  by  the  evidence,  or  whether 
it  be  not  equally  applicable  to  several  distinct 
objects;  and  Ashhurst,  J.,  in  the  case  of  Free- 
land  v.  Burt,  1  T.  R.,  701,  expressly  decided, 
that  the  construction  of  all  deeds  must  be 
made  with  reference  to  their  subject-matter. 
Thus  in  that  case  there  was  a  demise  of  certain 
premises  in  Westminster,  late  in  the  occupa- 
tion of  A,  particularly  describing  them,  part 
of  which  was  a  yard;  underneath  the  yard  w'as 
a  cellar,  which  the  lessee  claimed  as  within  the 
terms  of  his  lease,  upon  the  ground  that  he  was 
entitled  to  all  above  and  below  the  lands  de- 
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raised;  and  it  was  held  that  the  lessor  was  not 
estopped  by  his  deed  from  going  into  evidence 
to  show  that  the  cellar  was  not  intended  to  be 
demised. 

So  in  the  famous  case  of  Barclay  v.  Howett, 
6  Pet.,  498,  one  Wood,  a  surveyor,  was  au- 
thorized to  lay  out  the  Town  of  Pittsburgh, 
afterwards  incorporated  as  a  city,  and  did  ac- 
cordingly, lay  out  the  same  and  made  a  map 
thereof.  An  action  of  ejectment  was  brought 
by  the  plaintiff,  to  recover  a  lot  of  land  in  the 
City  of  Pittsburgh,  lying  between  Water  St. 
and  the  Monongahela  River.  It  did  not  appear, 
from  the  plan  of  the  town,  that  any  artificial 
boundary,  as  the  southern  limit  of  Water  St., 
was  laid  down;  nor  was  there  any  indication 
given  in  the  plot,  that  Water  St.  did  not  ex- 
tend to  the  river,  as  it  appears  to  do  from  the 
face  of  the  plot.  Parol  evidence  was  permit- 
ted to  show  where  the  place  of  beginning  in 
fact  was,  from  what  Wood,  the  surveyor, 
said,  at  the  time  of  the  survey.  A  witness, 
Ewalt,  stated  that  the  survey  was  about  to  be 
commenced  at  a  point  which  would  have  re- 
quired him  to  remove  his  house,  and  that  at 
his  instance,  the  place  of  beginning  was 
•changed,  and  both  Ewalt  and  Finley  stated 
that  Wood  said  that  this  street,  to  low  water 
mark,  should  be  for  the  use  of  the  citizens  and 
the  public  forever,  who  might  use  the  same  as 
landings,  build  walls,  make  wharves  and  plant 
trees  at  their  pleasure.  The  court  say,  page 
504:  "The  declarations  referred  to  were  a 
part  of  the  res  gesta — they  were  explanatory  of 
the  act  then  being  done,  and  they  do  not,  as 
<586*]  was  *contended,  contradict  the  return, 
but  tend  to  explain  and  confirm  it.  The  south- 
ern limit  of  Water  St.  was  a  point  of  inquiry 
before  the  jury.  It  was  a  question  of  boundary 
and  governed  by  the  same  rules  of  evidence 
which  are  of  daily  application  in  such  a  case. 
In  this  view,  were  not  the  declarations  of  the 
person  who  fixed  the  boundary  legal  evidence? 
Not  declarations  casually  made  at  a  different 
time  from  that  at  which  the  survey  was  exe 
t  cuted,  but  at  the  very  time  the  act  was  done. 
The  proof  of  such  declarations  should  have 
been  admitted  by  the  Circuit  Court  under  the 
circumstances;  they  formed  a  part  of  the 
transaction."  At  pages  509  and  510,  the  court 
further  remark:  "The  right  of  the  court  to 
determine  the  legal  effect  of  written  instru 
ments,  cannot  be  controverted,  but  the  ques- 
tion of  boundary  is  always  a  matter  of  fact  for 
the  determination  of  the  jury.  If  the  court,  in 
a  question  of  boundary,  may  fix  the  limits  of 
the  grant,  and  then  say  what  the  legal  effect 
of  it  shall  be,  there  is  nothing  left  for  the  ac- 
tion of  the  jury."  The  judgment  of  the  Cir- 
cuit Court,  for  this  as  well  as  other  grounds, 
was  reversed. 

In  the  case  of  Howard  v.  Cromwell,  1  Harr. 
-&  J.,  118,  it  was  well  remarked  by  the  court, 
that  the  jury  are  to  determine  the  true  loca- 
tion of  lands  in  controversy  from  the  evidence 
adduced  to  them;  and  the  courts  have  gone  so 
far  as  to  admit  in  evidence  the  declarations  of 
a  former  holder  of  the  adjoining  lands,  as  to 
the  bounds  of  the  lands  in  dispute.  Hale  v. 
OUtings,  2  Harr.  &  J.,  121;  Bridgman  v.  Jen- 
nings, Id.,  734;  Davies  v.  Pierce,  2  T.  R.,  53. 
And  it  has  become  the  settled  law  to  admit  in 
"evidence  the  declarations  of  a  person  claiming 
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land,  or  through  whom  land  is  claimed.against 
his  interest,  upon  the  same  principle  as  admis- 
sions and  confessions  in  other  cases.  Jackson 
v.  Vredenberg,  1  Johns.,  159;  Waring  v.  War- 
ren, Id.,  340;  Jackson  v.  Bard,  4  Id.,  230;  Jack- 
son v.  Shearman,  6  Id.,  19  ;  Jackson  v.  McCall, 
10  Id.,  377;  Bartlet  v.  Delprat,  4  Mass.,  702. 
And  in  the  late  case  of  Jackson  v.  Wendell,  5 
Wend.,  142,  parol  evidence  was  received  with- 
out objection,  for  the  purpose  of  ascertaining 
the  place  of  beginning  of  the  land  then  in  con- 
troversy. See,  also,  Dogan  v.  Seekright,  4  Hen. 
&  M.,  125.  The  rule  is  too  well  settled  now  to 
be  questioned.  It  appears  *to  me  most  [*687 
evident,  as  well  from  the  reason  and  nature  of 
the  thing  as  from  authority, that  the  judge  cor- 
rectly admitted  in  evidence  the  declarations  of 
Ty  mason,  the  grantor  in  the  deed  and  the  par- 
ty defendant  here,  as  to  the  place  of  beginning 
and  the  boundaries  of  the  lot, he  was  then  about 
selling  to  May. 

A  number  of  cases  have  been  cited  to  show 
that  no  parol  evidence  is  admissible  to  alter, 
contradict  or  vary  the  plain  and  obvious  intent 
of  the  party,  as  expressed  in  the  deed  or  will. 
The  rules  settled  by  those  cases  are  unques- 
tioned and  unquestionable,  but  their  non-ap- 
plicability to  the  facts  in  this  case  is  most  ap- 
parent. The  admission  of  parol  evidence  in 
the  case  at  bar  is  not  to  alter,  but  to  fix;  not  to 
contradict,  but  to  confirm;  not  to  vary,  but  to 
establish  the  intent  of  the  party,  as  expressed 
in  the  deed,  to  the  certain  and  precise  object  of 
negotiation  and  sale  between  them — an  adap- 
tation of  the  boundaries  in  the  deed  to  the 
place  of  beginning,  and  the  lines  of  the  farm 
which  the  grantor  pointed  out,  and  traced  with 
the  party,  and  signified  to  him  as  the  precise 
land  sold:  using  the  words  in  the  deed,  as  ful- 
ly descriptive  of  the  premises  thus  pointed  out. 
It  was  this  consideration  which  influenced  the 
court  in  the  case  of  Jackson  v.  Britton,4:  Wend., 
507,  to  hold,  where  premises  had  been  de- 
mised by  a  lease  by  distances  from  a  given  cor- 
ner, and  were  bounded  on  one  side  by  a  lot  de- 
scribed as  of  a  particular  number,  and  a  dia- 
gram of  the  demised  premises  described  an  ob- 
tuse angle,  leaving  a  gore  between  the  angle 
and  the  lot  specified  as  a  boundary,  that  parol 
evidence  was  admissible  to  show  the  intent  of 
the  parties,  to  cover  as  well  the  gore  as  the 
premises  included  within  the  distances.  So  in 
the  case  at  bar,  it  was  necessary  to  admit  parol 
evidence,  for  the  purpose  of  showing  what  lo- 
cation was  intended  by  the  parties,  by  the  lan- 
guage by  them  for  that  purpose  used  in  the 
deed.  There  is,  therefore,  no  ground  for  this 
exception. 

The  next  exception  is,  that  the  circuit  judge 
refused  to  grant  a  nonsuit  upon  the  defendant's 
application,  after  the  plaintiff  had  rested  his 
cause;  this  is,  in  effect,  a  renewal  in  another 
form  of  the  exception  just  considered,  and  in 
my  mind  at  least  satisfactorily  disposed  of.  If 
the  judge  was  right,  as  I  think  he  was,  in  ad- 
mitting parol  evidence  for  the  purp  jses  just 
*mentioned,  there  can  be  no  pretense  [*688 
for  a  motion  for  a  nonsuit;  nor  was  there,  in- 
deed, any  necessity  for  the  defendant  to  make 
that  motion,  for  if  his  other  exception  was  well 
taken,  then  it  is  to  him  a  matter  of  no  conse- 
quence how  far  the  cause  shall  thereafter  pro- 
ceed. But  if  the  defendant,  in  making  his  rao- 
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tion,  intended  to  concede,  as  I  am  bound  to 
suppose  he  does,  that  all  the  testimony  then 
before  the  court  was  legally  admitted,  and  that 
all  the  facts  proved  were  insufficient  to  enable 
the  plaintiff  to  sustain  his  action,  then  it  is 
clear  that  the  motion  ought  not  to  be  sustained; 
for  the  plaintiff  had  made  out  his  case  fully, 
and  was  entitled  to  a  verdict,  and  had  a  right 
to  insist  that  his  case  should  go  to  the  jury— 
a  right  which  the  judge  had  no  power  to  con- 
trol, or  take  away  from  him.  I  do  not  intend  here 
to  move  the  question,  whether  the  judge  has  a 
rightful  power  to  order  a  nonsuit  in  any  case, 
which  the  Supreme  Court  of  the  United  States 
has  thrice  decided  he  has  not,  upon  the  ground 
that  the  plaintiff  has  a  right  to  have  his  cause 
passed  upon  by  a  jury;  and  that  he  cannot  be 
nonsuited  without  his  consent,  in  any  case. 
Doe  v.  Orymes,  1  Pet.,  43\\ DeWolf  V .  Rabaud, 
Id.,  496;  Crane  v.  Morris,  6  Pet.,  601.  But  I  do 
mean  to  deny  that  the  judge's  refusal  to  grant 
a  nonsuit  is  a  ground  for  exception  to  be 
brought  up  by  bill.  If  the  judge  improperly 
refuse  to  grant  a  nonsuit,  and  if  the  defendant 
conceive  there  is  no  fact  to  be  found  by  the 
jury,  his  proper  course  is  to  demur  to  the  evi- 
dence, in  which  he  admits  the  facts,  and  thus 
reserves  to  the  judges,  to  whom  it  properly  ap- 
pertains, the  pronunciation  of  the  law  upon 
the  facts  thus  admitted;  his  rights  are,  conse- 
quently, in  no  measure  or  degree  affected  by 
the  refusal  to  nonsuit,  as  he  has  a  perfect  rem- 
edy in  the  way  suggested. 

The  last  exception  taken  is  to  the  charge  of 
the  judge  to  the  jury.  In  the  charge  the  judge 
repeats  the  decisions  he  has  made  in  the  prog- 
ress of  the  cause,  to  which  the  exceptions  had 
been  taken,  as  has  been  noticed;  but  there  are 
two  points  in  that  charge  not  included  in  the 
exceptions  noticed,  which  it  is  proper  to  dispose 
of.  The  first  is,  that  when  a  line  is  referred  to 
by  way  of  description  in  a  deed,  the  existing 
ground  line,  known  and  undisputed,  should 
CJ89*]  prevail  over  an  *ideal  line,  existing 
only  in  contemplation  of  law  at  the  time  of  the 
grant;  although,  in  fact,  the  ideal  line  was  the 
true  one.  And  secondly,  that  all  the  evidence 
was  before  them,  and  ought  to  be  weighed  and 
compared:  that  if,  from  the  whole  testimony, 
they  believed  that  at  the  time  of  the  execution 
of  the  deed  from  Tymason  to  May,  Tymason 
had  located  subdivision  No.  1  up  to  the  dotted 
line,  and  actually  possessed  to  that  line;  that 
he  pointed  out  to  the  purchaser  the  dotted  line 
as  the  line  to  which  he  meant  to  convey,  and 
that  both  parties  then  believed  that  to  be  the 
north  line  of  the  Cherry  Valley  patent,  they 
ought  to  find  their  verdict  for  the  plaintiff, 
otherwise,  for  the  defendant.  1.  The  line 
claimed  by  the  plaintiff  below,  as  the  true  line, 
the  dotted  line  on  the  diagram  W,  was  a  well 
known  ground  line;  an  undisturbed  possession 
of  the  land  in  controversy  has  been  held  up  to 
the  dotted  line  for  upwards  of  15  years;  the  oc- 
cupier of  the  adjoining  lot  had  always  recog- 
nized this  line  as  the  true  south  line  of  lot  No. 
60,  and  no  witness  could  be  found  who  knew 
the  possession  to  have  been  otherwise  than  to 
the  dotted  line,  as  pointed  out  by  Tymason  at 
the  time  of  his  grant  to  May;  or  that  the  dotted 
line  was  ever  known,  considered,  or  even  sus- 
pected not  to  be  the  true  north  line  of  the 
Cherry  Valley  patent,  until  the  suit  of  Clark 
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and  Stearns  against  the  plaintiff  in  1829.  The 
determination  of  that  suit  fixed  the  true  north 
line  of  the  Cherry  Valley  patent  to  be  a  line 
running  parallel  to  the  dotted  line, and  5  chains 
and  90  links  north  of  it;  the  dotted  line,  up  to 
the  time  mentioned,  was  not  only  known  and 
recognized  as  the  true  line,  by  the  possession 
being  held  to  it,  but  it  was  so  known  because 
it  was  a  marked  line — a  well  known  ground 
line.  The  oak  stump  at  the  east  end  of  the  dot- 
ted line  has  been  known  for  many  years,  and 
recognized  as  being  a  corner  monument;  it  was 
marked  on  four  sides;  it  was  examined  a  short 
time  before  the  trial,  and  though  considerably 
decayed,  the  grains  on  the  marks  counted  40 
years.  A  part  of  the  line  was  in  fence,  and 
marked  trees  were  found  along  the  line,  some 
of  them  of  50  years  standing;  but  on  the  line 
5  chains  90  links  north  of  this,  which  is  now 
claimed  by  the  defendant  as  the  true  line, there 
*are  no  marked  trees.except  for  a  short  [*69O 
distance  west  of  the  creek;  neither  are  there, 
nor  had  there  been,  any  fences  on  this  line, nor 
any  tree  or  stump  for  a  corner,  and  the  clear- 
ing was  at  and  near  and  along  the  dotted  line 
(some  3  or  4  acres)  made  more  than  30  years 
ago,  principally,  if  not  wholly.south  of  the  red 
line.  It  is  not  a  matter  of  doubt  but  that  this 
dotted  line  was  the  well  known  ground  line  and 
northern  boundary  of  the  Cherry  Valley  patent. 
It  has  been  solemnly  adjudged  that  a  marked 
line  shall  prevail  over  one  that  is  not  marked. 
Dogan  v.  Seekright,  4  Hen.  &  M.,  125.  And 
where  a  place  of  beginning  is  well  known  and 
established,  it  must  control  all  the  courses  and 
distances  ;  and  by  way  of  showing  how  rigid 
and  uncompromising  this  rule  is,  I  refer  to  the 
case  of  Jackson  v.  Wendell,  5  Wend., 146,147,  in 
the  Supreme  Court,  and  which  was  afterwards 
affirmed  in  this  court.  8  Wend.,  190.  It  was 
there  held,  that  when  there  is  a  known  and 
well  ascertained  place  of  beginning,  it  must 
govern  the  location  of  the  grant  or  patent.  It 
is  immaterial,  the  court  say, how  many  natural 
monuments  there  may  be  in  the  courses  given 
— the  place  of  beginning  is  a  controlling  pointy 
and  if  rendered  certain, no  matter  in  what  man- 
ner, it  cannot  be  abandoned,  and  another  po- 
sition assumed  as  the  starting  point.  A  natural, 
permanent, or  well  known  momiment.as  a  river, 
clearing,  a  marked  tree,  or  any  other  well  as- 
certained object,  will  control  courses  and  dis- 
tances, and  quantity, where  they  come  in  con- 
flict. Where  the  place  of  beginning  can  be  as- 
certained, and  the  first  two  courses  can  be  run 
according  to  the  description,  it  is  no  reason  for 
deranging  the  whole  patent, that  in  one  or  more 
of  the  subsequent  lines  the  courses  and  distances 
cannot  be  made  to  conform  to  the  given  mon- 
ument; you  must  run  according  to  the  courses 
and  distances  as  far  as  you  can, and  the  courses 
and  distances  which  are  affected  by  the  per- 
manent object  must  yield  to  them.  In  that  case 
the  quantity  of  acres  in  the  tract  fell  short  one 
half — the  third  line  was  too  short  by  nearly 
one  half — the  fourth  line  crosses  the  first  line 
above  the  place  of  beginning,  and  the  south 
line  was  lost.  See,  also,  Doe  v.  Thompson,  5 
Cow.,  371  ;  Jackson  v.  Wilkinson,  *17  [*691 
Johns.,  156;  Jackson  v.  Britton,  4  Wend.,  507  ; 
Barclay  v.  Howell,  6  Pet.,  498.  Now,  in  appli- 
cation of  the  principles  of  that  decision  to  this 
case,  all  the  lines  of  this  lot  are  perfectly  pre- 

WEND.  14 


1885 


TYMASON  v.  BROOKS. 


691 


served;  and  the  party  has  the  precise  quantity 
of  acres  specified  in  the  deed.  The  circuit 
judge  was,  therefore,  well  warranted  in  charg- 
ing the  jury,  that  the  existing  ground  line, 
known  and  undisputed,  should  prevail  over  an 
ideal  line. 

2.  The  last  branch  of  the  judge's  charge  ap- 
pears to  me  to  be  the  only  charge  he  should 
and  ought  to  have  given.  In  addition  to  the 
facts  already  alluded  to,  as  authoritative  of  the 
course  pursued  by  the  circuit  judge,  there  are 
other  considerations  in  this  case  to  which  it 
may  be  well  to  refer.  Immediately  after  Tyma- 
son  had  pointed  out  to  May  the  courses  and 
lines  of  this  lot,  the  conveyance  was  executed 
not  only,  but  May  went  into  immediate  posses- 
sion of  the  land  thus  designated  and  conveyed; 
and  it  has  been  adjudged  that  possession  taken 
at  the  time  is  to  be  considered  as  a  practical  lo- 
cation by  the  mutual  consent  of  the  parties. 
Jackson  v.  Gardner,  8  Johns. ,  394.  All  grants 
are,  in  legal  acceptation,  supposed  to  be  made 
with  reference  to  an  actual  view  of  the  prem- 
ises by  the  parties  thereto.  Wendell  v.  People,8 
Wend.,  190.  In  the  case  at  bar  there  is  no  ne- 
cessity for  any  legal  supposition;  it  is  most  fully 
proved  that  the  grant  was,  in  fact,  made  upon 
an  actual  view  of  the  premises,  when  the  cor- 
ners and  courses  were  specially  particularized 
and  traced.  All  this  was  matter  properly  giv- 
en in  evidence  before  the  jury;  they  were  nec- 
essarily obliged  to  relate  back  to  the  period  of 
this  purchase,  and  ascertain  from  the  lights 
then  existing,  which  place  of  beginning  was 
understood  and  intended  by  the  parties  as  the 
true  one.  It  is  not  without  judicial  sanction 
that  the  jury  were  permitted  to  look  into  the 
state  of  facts  actually  existing  at  the  time  of 
the  conveyance,  the  circumstances  attending 
the  transaction,  the  particular  situation  of  the 
parties,  and  the  state  of  the  thing  granted,  at 
the  time  of  making  the  grant,  for  the  purpose 
of  ascertaining  what  their  intent  was.  Whallon 
v.  Kauffman,  19  Johns,,  100,  104.  Now,  in 
connection  with  all  these  considerations,  the 
692*]  sound  *common  sense  of  the  case  sanc- 
tions the  course  pursued  at  the  trial,  and  ap- 
probates the  wisdom  of  the  law  which  approves 
that  course.  The  object  of  purchase  was  the 
southerly  moiety  or  half  part  of  lot  No.  60. 
This  lot  is  in  form  nearly  a  parallelogram;  the 
north  and  south  lines  are  precisely  of  equal 
length,  the  east  line  a  little  shorter  than  the 
west.  Lot  No.  2,  the  northerly  half  of  lot  60, 
has  been  occupied  and  possessed,  and  was  so, 
at  the  time  of  May's  purchase,  down  to  the 
line,  which  has  for  its  eastern  termination  a 
blazed  beech  tree,  and  its  western  a  blazed  ash 
tree,  running  nearly  at  right  angles  to  the  east- 
ern line  ;  the  east  part  of  this  line  and  nearly 
one  third  of  its  distance  was  in  fence,  and  on 
the  residue  of  the  line  was  traced  marked  trees; 
that  also  was  a  known  and  reputed  ground 
line.  The  eastern  line  of  this  lot  measures  29 
chains  77  links;  the  residue  of  this  eastern  line 
of  lot  60,  to  the  point  contended  for  by  the  de- 
fendant as  the  southeast  corner  thereof,  meas- 
ures only  24  chains  and  7  links  ;  but  if  con- 
tinued to  the  oak  stump  contended  for  by  the 
plaintiff  as  the  true  corner,  it  measures  29 
chains  97  links.  Again;  the  defendant  insists 
that  the  blazed  beech  tree  on  the  eastern  line 
is  short  of  the  northern  termination  of  the  east 
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line  of  lot  No.l,  by  6  chains  and  30  links.  The 
surveyor  run  the  line  6  chains  30  links  north 
of  the  blazed  beech  tree,  and  he  there  found 
no  tree  or  stump, and  there  is  no  evidence  that 
at  the  northern  termination  of  the  west  line, as 
contended  for  by  the  defendant,  there  is  any 
ironwood  sapling,  or  a  basswood  tree  marked. 
It  is  now  too  late  for  Tymasou  to  set  up  any 
new  location,  the  necessary  consequence  of 
which  is, in  order  to  give  the  plaintiff  his  quan- 
tity of  land,  to  invade  the  possession  of  the 
owner  of  lot  No.  2;  which  cannot  be  done.  So 
that  in  every  view  in  which  this  case  can  be 
presented,  we  are  led  to  the  necessary  conclu- 
sion that  the  charge  of  the  judge  to  the  jury  is 
free  from  all  just  or  legal  exception. 

It  is  not  necessary  to  pursue  the  examination 
with  a  view  of  ascertaining  whether  the  ver- 
dict was  against  the  weight  of  evidence.  The 
counsel,  in  the  course  of  their  argument,  have 
addressed  the  court  as  though  we  were  to  act 
*in  the  double  capacity  of  jurors  and  [*693 
judges.  Against  such  a  course  of  proceeding 
I  must  enter  a  protest.  The  functions  of  the 
court  extend  only  to  the  declaration  o^the 
law,  arising  on  the  facts  found  by  the  jury,  or 
conceded  by  the  parties,  and  we  are  bound  to 
consider  the  facts  as  truly  found  by  the  ver- 
dict. If  that  verdict  be  against  evidence,  the 
error  cannot  be  corrected  on  a  bill  of  excep- 
tions; the  remedy  is  by  motion  for  a  new  trial. 
This  rule  has  been  deliberately  settled, it  is  just 
in  its  operation,  convenient  in  practice,  and 
should  be  rigidly  adhered  to.  Whiteside  v. 
Jackson,  1  Wend.,  418. 

The  counsel  for  the  defendant  has  contended 
that  the  only  proper  remedy  for  the  plaintiff  is 
by  an  action  of  deceit  against  the  defendant, 
for  professing  to  own  and  to  sell  land  which 
was  not  his.  There  is  no  pretense  or  ground 
for  such  an  action.  It  is  abundantly  established 
that  the  defendant  honestly  supposed  he  owned 
the  land  he  sold  ;  and  an  action  of  deceit  can- 
not be  supported,  unless  upon  proof  that  the 
defendant  knew  at  the  time  that  he  did  not  own 
the  premises  which  he  pointed  out.  The  de- 
fendant is  not  obnoxious  to  any  imputation  of 
fraud  or  deceit;  he  verily  believed,  as  did  all 
the  neighborhood,  the  lands  to  the  limits  he 
he  pointed  out  to  be  his  ;  and  he  actually  sold 
the  land  thus  pointed  out  to  May;  and  May 
purchased  and  paid  for  the  land  thus  specific- 
ally shown  to  him ;  and  which  both  grantor  and 
grantee  believed,  as  was  their  intention,  that 
the  land  thus  pointed  out  was  conveyed  by  the 
descriptions  thereof  given  in  the  deed.  The 
plaintiff  has  been  evicted  from  a  part  of  the 
land  thus  sold,  by  reason  of  a  title  paramount 
to  that  which  Tymason  had  ;  and  there  is  not 
and  there  cannot  be  any  reason  in  law  or  equi- 
ty, in  honor  or  honesty,  why  Tymason  should 
not  refund  the  money  in  this  form  of  action, 
which  he  has  received  for  the  sale  of  land  which 
did  not  in  fact  belong  to  him  ;  but  which,  in 
his  deed,  he  intended  to  and  did  covenant  was 
his.  I  am  bound  to  give  this  construction,  un- 
der the  circumstances  of  this  case,  to  the  cov- 
enants in  this  deed,  as  it  is  according  to  the 
manifest  spirit  and  unquestioned  intent  of  the 
party.  Quackenboss  v.  Lansing,  6  Johns.,  49  ; 
Worthingtonv.  Hylyer,  4 Mass. ,  205.  *I  [*694 
am,  therefore,  for  affirming  the  judgment  of 
the  Supreme  Court. 
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By  Senator  Tracy.  In  any  view  that  I  can 
take  of  this  case,  the  material  question  it  pre- 
sents is,  can  parol  proof  be  admitted  to  vary 
the  legal  operation  of  a  deed,  by  showing  an 
intention  of  the  parties  different  from  that 
which  the  deed  expresses?  The  Supreme  Court 
has  treated  the  question  as  one  merely  of  the 
location  of  boundaries;  and  hence, I  apprehend, 
has  arisen  the  error  in  the  judgment  we  are 
called  on  to  review. 

If  the  deed  from  Tymason  to  May  had  de 
scribed  the  premises  conveyed, only  as  the  farm 
on  which  he  lived,  or  had  commenced  the 
boundary  at  the  southeast  corner  of  the  prem- 
ises conveyed,  it  is  plain  that  extrinsic  evidence 
would  be  proper  and  necessary  to  apply  the 
terms  of  the  deed  to  the  particular  subject  in- 
tended to  be  conveyed.  So,  also,  had  there 
been  a  reference  in  the  deed  for  a  boundary,  to 
an  object  which  was  expressed  in  terms  suf- 
ficiently definite  and  distinct,  but  which  object 
was  uncertain,  either  as  to  its  existence  or  its 
identity,  extrinsic  proof  must,  of  course,  be  re- 
sorted to,  to  ascertain  and  establish  that  to 
which  the  terms  of  the  deed  refer.  But  in  do- 
ing this  you  are  seeking  only  to  give  force  and 
effect  to  the  terms  used,  and  not  to  impair  or 
change  them.  In  this  case  there  is  no  uncer- 
tainty as  to  the  existence  or  identity  of  the  ob- 
ject which  the  terms  of  the  deed  designate, for 
the  plaintiff  has  laid  the  foundation  of  his  ac- 
tion in  its  existence  and  identity  ;  but  he  com- 
plains that  the  object  designated  proves  to  be 
different  from  what  the  parties  supposed  it  to 
be  when  they  referred  to  it  in  the  deed. 

The  deed  describes  the  boundaries  of  the 
premises  conveyed  as  beginning  at  the  south- 
east cornerof  lot  No.  60,  in  the  line  of  Lind- 
sey  and  Roseboom's  tract.  The  existence  and 
location  of  this  line  is  not,  in  this  case,  the  sub- 
ject of  dispute;  but  the  question  proposed  to 
be  involved  is  whether  the  parties  to  the  deed 
meant  to  refer  to  what  is  proved  to  be  the  true 
line,  or  to  another  line,  which  they  supposed 
to  be  the  real  line  of  Lindsey  and  Roseboom's 
tract,  but  which,  in  fact,  was  not.  Now  I  take 
695*]  *the  principle  to  be,  that  what  the  par- 
ties intend  must  be  ascertained  by  what  is  ex- 
pressed in  the  deed,  and  cannot  be  brought  into 
doubt  by  proof  dehors  the  deed.  If,  however, 
their  intention  is  not  expressed  in  the  deed, 
extrinsic  evidence  must  be  resorted  to,  to  sup- 
ply that  which  the  instrument  does  not  supply. 
Here  there  is  no  ambiguity  in  the  expression 
used,  nor  anything  in  the  deed  to  show  that 
the  parties  did  not  mean  exactly  what  they  say. 
I  am  not  satisfied  that  in  giving  the  point  of 
beginning  its  true  location  on  the  actual  line 
of  Lindsey  and  Roseboom's  tract,  there  is  any 
incongruity  with  it  in  the  subsequent  courses 
and  distances;  but  if  it  were  so,  it  would  not 
produce  a  legal  ambiguity  as  to  the  place  of 
beginning;  for  the  rule  in  this  respect  was  cor- 
rectly stated  by  Mr.  J.  Sutherland,  when  this 
case  was  first  before  the  Supreme  Court,  that 
if  the  place  of  beginning  is  certain,  or  can  be 
clearly  ascertained  by  proof,  the  location  must 
be  made,  commencing  at  that  point,  although, 
in  consequence  thereof,  the  location  could  not 
be  made  to  correspond  with  all  the  subsequent 
courses  and  distances.  It  is  a  necessary  con- 
sequence of  this  rule,  that  the  impracticability 
of  establishing  the  subsequent  courses  and 
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distances  according  to  the  description  of  them 
given  in  the  deed,  would  not  produce  an  am- 
biguity as  to  the  point  of  beginning,  if  it  were 
otherwise  sufficiently  definite  and  distinct. 
Here  the  line  referred  to,  being  the  north  line 
of  what  commonly  is  called  the  Cherry  Valley 
patent,  had  a  certain  existence,  independent  of 
the  acts  or  understanding  of  the  parties  to  this 
deed.  Its  existence  or  location  was  not  merely 
conventional  between  them.  I  mean  by  this, 
it  was  not  in  their  power  to  create  it,  vary  it, 
or  abolish  it,  any  more  than  they  could  a  town- 
ship, county,  or  state  line.  They  might  mut- 
ually misapprehend  where  it  was,  as  parties 
often  misapprehend  where  natural  or  artificial 
monuments  are,  by  supposing  them  to  be  nearer 
to  or  further  from  each  other  than  they  after- 
wards prove  to  be  ;  but  it  seems  to  me  that  a 
mistake  in  one  case  must  be  subject  to  exactly 
the  same  construction  as  in  the  other.  It  must 
be  presumed  that  the  parties  mean,  at  all  haz- 
ards, the  boundaries  which  they  give,  and  even 
if  the  result  be  different  from  what  one  or  both 
*parties  probably  anticipated,  it  is  in-  [*696 
ferred  that  each  agreed  to  take  his  chance  of 
it.  In  this  case,  if  the  line  of  the  Cherry  Val- 
ley patent  had  been  as  far  south  as  it  proved 
to  be  north  of  what  it  is  said  the  parties  at  the 
time  of  the  conveyance  supposed  it  to  be,  there 
can  be  no  doubt  that  the  grantee  would  have 
held  to  the  line,  and  that  the  grantor  would  not 
have  been  suffered  to  show,  by  parol,  that  he 
did  not  intend  to  convey  as  much  land  as  he 
did  convey.  If  this  be  true,  as  to  the  grantor, 
it  is  difficult  to  see  why  the  grantee  is  not 
equally  concluded  by  the  terms  of  the  deed. 

The  Supreme  Court  assume  that  if  the  pat- 
entees had  given  this  deed,  and  fixed  the  south- 
east corner  by  an  actual  location,  they  would 
not  have  been  allowed,  by  resorting  to  the 
residue  of  the  description,  to  show  that  there 
was  a  mistake  in  fixing  the  corner,  and  that  it 
was  not  where  they  intended  it  should  be. 
This  is  very  true,  but  it  proves  nothing  in  this 
case,  unless  it  be  that  parties  shall  not  be  per- 
mitted to  prove  that  their  intention  was  dif- 
ferent from  what  they  express  in  the  deed. 
What,  perhaps,  the  Supreme  Court  meant  by 
the  remark  is,  that  if  the  location  of  the  orig- 
inal north  line  of  the  Cherry  Valley  patent  was 
in  question,  proof  how  and  where  it  was  locat- 
ed by  the  parties  having  the  power  to  establish 
it  would  control  an  inaccurate  or  defective  de- 
scription of  its  location.  This  would  bring  it 
within  the  principle  laid  down  in  Dogan  v. 
Seekright,  4  Hen.  &M.,  131,  that  if  parties  to 
an  instrument  have  the  power  of  establishing 
the  line  referred  to,  then  proof  of  the  line  act- 
ually established  will  be  evidence  of  the  line 
intended  in  the  instrument.  This  is,  also,  the 
principle  of  the  decision  in  Barclay  v.  Howell, 
6  Pet.,  498,  where  it  was  a  question  of  what 
was  dedicated  to  public  uses  by  the  owner  of 
a  tract  in  the  original  survey  and  plan.  But 
the  present  case  is  widely  distinguishable  from 
these,  by  the  fact  that  the  line  referred  to  was 
distinct  and  independent  of  any  act  of  the  par- 
ties to  the  deed,  as  much  so  as  though  it  had 
been  a  mountain  or  a  river.  It  is  also  very  dis- 
tinguishable from  the  numerous  cases  cited  on 
the,  argument,  where  there  were  uncertain  or 
contradictory  descriptions  ;  all  which  cases 
come  within  the  principle  of  the  rule  in  Worth- 
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ington  v.  Hylyer,  4  Mass.,  196;  reiterated  in 
697*]  Jackson  v.  Clark,  7  Johns.,  223;  *and 
again,  in  Jackson  v.  Loomis,  18  Id.,  84,  that  if 
there  are  certain  particulars  once  sufficiently 
ascertained,  which  designate  the  thing  intend- 
ed to  be  granted,  the  addition  of  a  circum- 
stance, false  or  mistaken,  will  not  frustrate  the 
grant,  but  may  be  rejected  as  surplusage.  The 
governing  consideration,  in  all  cases  upon 
the  construction  of  deeds  is,  say  the  court,  in 
the  last  case  to  give  effect  to  the  intention  of 
parties,  if  the  words  they  employ  will  admit 
of  it.  The  cases,  1  T.  R,  701  ;  1  Maule  &  S., 
299;  1  Barn.  &  Aid.,  247,  are  cases  of  ambig- 
uous or  duplicate  description,  where  parol 
proof  was  necessary  to  point  an  instrument  to 
its  object,  and  are  within  the  same  rule  given 
in  Whallon  v.  Kaufman,  19  Johns:,  100,  that 
if  the  words  are  susceptible  of  different  con- 
structions, consideration  may  be  given  to  the 
circumstances  attending  the  transaction,  the 
particular  situation  of  the  parties,  and  the  state 
of  the  thing  granted  at  the  time  of  making  the 
grant,  for  the  purpose  of  ascertaining  the  prob- 
able intent.  But  this  is  the  extent  to  which  courts 
have  gone  or  can  go,  without  trenching  on  the 
great  principle  briefly  expressed  by  Ld.  Eldon, 
in  Tilden  v.  Studley,  Finch,  90,  that  the  intent 
of  the  parties  can  only  be  collected  from  the  in- 
strument itself,  and  not  from  anything  deTiors; 
and  so  rigidly  has  this  principle  been  adhered 
to  in  some  cases,  that  we  find  the  court  decid- 
ing, 11  East,  312,  that  if  a  word  of  description 
is  used  in  a  deed  to  which  the  law  affixes  a  cer- 
tain sense,  evidence  shall  not  be  admitted  to 
show  that  by  the  custom  of  the  country  the 
word  bears  a  sense  different  from  its  ordinary 
acceptation,  unless  the  deed  expressly  refer  to 
such  peculiar  or  customary  meaning.  But  here 
it  is  not  necessary  to  apply  the  rule  so  rigor- 
ously, to  exclude  the  parol  proof  offered  ;  for 
the  most  that  is  pretended  is,  that  there  was  a 
general  misapprehension,  in  which  the  parties 
participated,  as  to  where  the  north  line  of  the 
Cherry  Valley  patent  run  ;  but  this  misappre- 
hension, if  proved,  did  not  prove  and  could 
not  prove  that  the  parties  did  not  intend  to 
bound  by  it,  wherever  it  might  run;  and  the 
proof  offered  was  not  merely  to  show  this  mis- 
apprehension, for  that  of  itself  would  avail 
nothing,  but  to  prove  that  when  the  parties 
said  in  the  deed  that  the  southeast  corner  of 
698*]  *the  premises  conveyed  should  be  in 
the  line  of  Lindsey  and  Roseboom's  tract,  they 
did  not  mean  it  should  be  there  but  somewhere 
else. 

It  is  in  vain  to  say  that  "  what  appeared  to 
be  facts  to  both  parties  at  the  time  the  contract 
was  made  must,  with  a  view  of  ascertaining 
the  intent  of  •  the  parties,  be  considered  as 
facts,  whether  in  reality  they  existed  or  not." 
This  is  merely  changing  the  words  of  the 
proposition,  without  changing  its  substance; 
for  the  question  recurs,  is  parol  evidence  ad- 
missible to  show  that  the  facts  did  appear  dif- 
ferently at  the  time  of  the  contract  from  what 
the  parties  have  represented  in  the  contract 
that  they  did  appear  ?  Although  all  deeds 
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should  be  construed  according  to  the  intent  of 
the  parties,  yet  such  intent  must  be  collected 
from  the  deed  alone,  for  the  law  deems  that 
parties  intend  what  the  words  of  their  deed 
legally  import.  How,  in  this  case,  is  it  to  be 
ascertained  where  the  southeast  corner  of  the 
premises  conveyed  appeared  to  the  parties  to 
be  at  the  time  of  making  their  contract?  Cer- 
tainly only  by  referring  to  the  contract  itself, 
where  it  is  found  appearing  to  them  to  be  in 
the  line  of  Lindsey  and  Roseboom's  tract.  And 
how  is  it  proposed  to  show  that  this  is  not 
where  it  appeared  to  them  to  be?  Only  by 
parol  proof,  which  shall  contradict  the  fact 
they  have  asserted  in  their  deed.  I  repeat,  there- 
fore, that  turn  this  case  whichever  way  it  may 
be,  and  it  cannot  be  more  ingeniously  contort- 
ed than  it  was  on  the  argument,  still  it  comes 
back  to  the  proposition  of  contradicting  by 
parol  proof  the  intent  of  parties  as  expressed 
on  the  face  of  their  contract. 

This  proposition,  in  the  abstract,  it  cannot 
be  necessary  to  discuss ;  for  if  there  is  any  rule 
of  evidence  more  important  than  any  other,,  it 
is  that  which  forbids  parol  proof  to  vary  or 
contradict  written  contracts.  "It  would  be  in- 
convenient," says  Ld.  Coke,  "  that  matters  in 
writing,  made  by  advice  and  on  consideration, 
and  which  finally  import  the  certain  truth  of 
the  agreement  of  the  parties,  should  be  con- 
trolled by  an  averment  of  the  parties  to  be 
proved  by  the  uncertain  testimony  of  slippery 
memory  ;  and  it  would  be  dangerous  to  pur 
chasers,  and  all  others,  in  such  cases,  if  such 
nude  averments  *against  matter  in  [*699 
writing  should  be  admitted."  I  will  only  add, 
that  the  present  case  affords  a  most  striking 
illustration  of  the  truth  and  wisdom  of  this  re- 
mark, and  of  the  dangers  of  departing  from  a 
salutary  and  important  rule.  Here  resort  has 
been  had  to  the  "slippery  memory"  of  the 
grantee  of  a  deed,  made  more  than  twenty 
years  ago,  to  prove  that  the  deed  did  not '  'import 
the  certain  truth  of  the  agreement  of  the  par- 
ties;" and  on  this  proof  a  verdict  has  been  ob- 
tained, which  it  is  imposible  for  any  one  look- 
ing over  the  whole  case  to  be  satisfied  was 
given,  according  to  the  weight  of  evidence  that 
was  admitted.  I  allude  to  this  latter  circum- 
stance not  as  one  to  affect  the  judgment  which 
this  court  should  give,  but  only  as  exemplify- 
ing the  great  hazard  of  attempting  to  reach  jus- 
tice by  any  other  path  than  the  law  points  out. 
I  shall  vote  for  reversing  the  judgment  of  the 
Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative — The  CHANCELLOR  and 
Senators  Bishop,  Cropsey,  Edmonds,  Edwards, 
Fox,  Gansevoort,  Halsey  ,Lacey ,  Lawyer, Loomis, 
MacDonald,  M'Dowell,  Tracy,  VanSchaick — 15. 

In  the  negative — Senators  Armstrong,  Down- 
ing, Mack,  Maison,  Willes,  Young — 6. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 


Cited  in— 90  N.  T.f  104 ;  16  Minn.,  134. 
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THE    AMERICAN    INSURANCE   COM- 
PANY 

DUNHAM  &  WADSWORTH. 

Marine   Insurance — Barratry — Illicit   Trade — 
Warranty  against — Breach  of,  must  be  by  As- 
sured or  with  His  Knowledge. 
Where,  by  a  policy  of  insurance,  the  barratry  of 
the  master  and  mariners  is  insured  against  by  the 
underwriter,  and  the  vessel  is  lost  through  the  bar- 
ratrous act  of  the  master  in  attempting  an  illicit 
trade  by  smuggling:  a  few  articles  in  his  possession, 
the  underwriter  is  liable,  notwithstanding  the  policy 
contains  a  warranty  on  the  part  of  the  assured 
against  illicit  or  prohibited  trade. 

Such  warranty  is  not  broken,  unless  the  illicit 
trade  is  carried  on  by  the  assured  himself,  or  with 
his  knowledge  or  assent:  he  is  not  affected  by  the 
acts  of  the  master  or  mariners. 

Citations— 2  Cai.,  222 :  3  Serg.  &  R.,  82 ;  1  Cai.,  489, 
491 :  1  Johns.  Cas.,  1 ;  3  T.  H.,  277,  278 ;  2  Binn.,  574, 
579 ;  5  Day,  1. 

ERROR  from  the  Supreme  Court.  Dunham 
and  Wadsworth  brought  an  action  against 
the  American  Insurance  Company,  in  the  Su- 
perior Court  of  the  City  of  N.  Y.,  on  three 
policies  of  insurance  upon  the  vessel,  cargo 
and  freight  of  a  schooner,  to  recover  the  dam- 
ages and  expenses  incurred  in  procuring  the 
liberation  of  the  vessel  and  cargo  from  a  seizure 
at  Porto  Cabello,  in  Colombia,  for  a  violation 
of  the  laws  of  the  country  prohibiting  the  im- 
portation of  tobacco  and  cigars,  and  for  an  in- 
tended fraud  on  the  revenue,  by  reason  of  cer- 
1 O*]  tain  articles  *f ound  in  the  possession  of 
the  master  not  being  included  in  his  manifest. 
A  quantity  of  tobacco  and  cigars  was  found 
in  the  vessel,  taken  onboard  by  the  master  and 
one  of  the  crew  on  their  own  accounts,  with- 
out the  knowledge  or  consent  of  the  owners  of 
the  vessel  or  the  supercargo,  for  the  purpose 
of  being  smuggled  into  Porto  Cabello.  The  pol- 
icies, amongst  other  things,  insured  against 


NOTE.— Marine  insurance— Barratm— Definitions 
— General  principles  of.  See  Hallet  v.  Columbian 
Ins.  Co..  8  Johns..  222,  note. 

In  connection  with  the  above  case  of  American 
Ins.  Co.  v.  Dunham,  on  the  question  of  barratry 
under  a  warranty,  see  Sackley  v.  Delafleld,  2  Cai., 
222. 
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the  barratry  of  the  master  and  mariners,  and 
contained  a  warranty,  on  the  part  of  the  in- 
sured, against  illicit  or  prohibited  trade,  in 
these  words:  "It  is  also  agreed  that  the  prop- 
erty be  warranted  by  the  assured,  free  from 
any  charge,  damage'or  loss,  which  may  arise 
in  consequence  of  a  seizure  or  detention,  for 
or  on  account  of  any  illicit  or  prohibited  trade, 
or  any  trade  in  articles  contraband  of  war." 
It  was  admitted  by  the  defendant's  counsel 
that  the  conduct  of  the  master  and  one  of  the 
crew  was  barratrous,  but  they  insisted  that  the 
defendants  were  protected  from  liability,  by 
the  warranty  against  illicit  or  prohibited  trade. 
The  judge,  who  presided  at  the  trial,  instructed 
the  jury  that  the  clause  referred  to  did  not  pro- 
tect the  defendants  from  liability,  and  the  jury, 
under  his  charge,  found  a  verdict  for  the 
plaintiffs.  The  defendant  having  procured  a 
bill  of  exceptions  to  be  signed,  the  cause  was 
carried  up  by  writ  of  error  to  the  Supreme 
Court,  where  the  judgment  below  was  affirmed. 
See  the  case  and  opinion  delivered  in  the  Su- 
preme Court,  12  Wend.,  463.  The  defendants 
thereupon  removed  the  record  into  this  court, 
where  the  cause  was  argued  by, 

Messrs.  D.  Lord,  Jr.,  and  J.  Duer,  for 
the  plaintiffs  in  error. 

Mr.  G.  Griffin,  for  the  defendants  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  policies  in  this 
case  contain  the  usual  clause  of  insurance 
against  barratry  by  the  master  or  mariners,  and 
the  warranty,  usually  inserted  in  the  N.  Y. 
policies,  against  loss  by  seizure  on  account  of 
illicit  or  prohibited  trade,  or  trade  in  articles 
contraband  of  war.  The  loss  was  unquestion- 
ably occasioned  by  the  barratry  of  the  master 
and  some  of  the  mariners.  Barratry  by  the 
master  of  *a  vessel  may  be  defined  to  be,  [*1 1 
any  act  of  the  master  to  the  injury  of  his  own- 
ers or  freighters,  without  their  assent,  which 
is  criminal  in  itself,  or  which  is  illegal  and 
fraudulent  as  to  the  owners  or  freighters;  or 
any  willful  neglect  of  his  duty  to  them  as  an 
honest  and  faithful  agent.  Here  the  whole 
loss  was  occasioned  by  the  improper  and  fraud- 
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ulent  acts  of  the  master  and  some  of  the  mar- 
iners, in  clandestinely  taking  on  board  prohib- 
ited articles,  on  their  own  account,  for  the  pur- 
pose of  smuggling  them  into  Porto  Cabello, 
contrary  to  the  laws  of  the  Colombian  Govern- 
ment, and  making  a  false  manifest  to  protect 
such  articles,  by  which  the  vessel  and  cargo 
were  seized  as  forfeited.  The  only  question, 
therefore,  is,  whether  the  underwriters  are  pro- 
tected from  liability  for  the  loss  occasioned  by 
this  act  of  barratry,  by  the  warranty  against 
loss  by  seizure  on  account  of  illicit  or  prohib- 
ited trade. 

This  question  was  distinctly  settled  against 
the  underwriters,  by  the  Supreme  Court  of 
this  State,  in  the  case  of  Buckley  v.  Delafield,  2 
Cai.,  222,  more  than  20  years  before  the  mak- 
ing of  these  policies;  and  the  decision  appears 
to  have  been  acquiesced  in  until  the  question 
was  again  raised  in  this  case.  Although  that 
decision  of  the  Supreme  Court  is  not  absolute- 
ly binding  upon  this  court  of  dernier  resort, 
yet,  after  the  law  has  been  considered  as  set- 
tled for  such  a  length  of  time,  in  relation  to 
the  construction  of  a  commercial  contract,  we 
should  not,  for  any  slight  cause,  attempt  to 
disturb  that  decision.  I  have  before  had  oc- 
casion to  say,  in  relation  to  the  law  of  insur- 
ance, that  it  is  not  only  important  that  it  should 
be  fixed  and  certain,  but  it  is  also  desirable  that 
the  principles  adopted  in  the  construction  of 
policies,  and  as  to  the  liabilities  of  underwrit- 
ers, should  be  the  same  in  all  the  courts  of  this 
country.  If,  therefore,  we  had  found  any  set- 
tled course  of  American  decisions  in  opposi- 
tion to  that  of  the  Supreme  Court  in  Suckley 
v.  Delafield,  there  might  be  some  reason  for  ex- 
amining the  principles  upon  which  that  decis- 
ion rests,  even  after  this  lapse  of  time,  with 
greater  scrutiny.  But  so  far  as  I  have  been 
able  to  learn,  there  are  no  American  or  English 
decisions  which  come  in  conflict  with  it.  On 
the  contrary,  I  find  some  decisions  in  both 
countries  which  appear  to  support  the  con- 
struction of  the  policy  contended  for  by  the 
12*]  *assured,  and  which  has  been  given  to  it 
by  the  Supreme  Court. 

It  is  supposed,  by  the  counsel  for  the  plaint- 
iffs in  error,  that  it  was  well  settled  before  the 
introduction  of  the  warranty  against  illicit 
trade  into  the  N.  Y.  policies,  that  the  under- 
writers were  not  liable  for  any  loss  on  account 
of  illicit  or  prohibited  trade,  which  was  car- 
ried on  with  the  assent  of  the  assured;  and 
that  this  clause  must,  therefore,  have  been  in- 
tended to  cover  illicit  trading  by  the  master, 
in  violation  of  his  duty  to  the  owners.  The 
cases  cited,  however,  only  show  that  the  un- 
derwriters were  not  liable  for  a  loss  on  account 
of  an  illegal  trade  carried  on  by  the  owners 
without  the  knowledge  of  the  insurers,  a*hd 
which  the  latter  had  no  reason  to  suppose  the 
assured  would  be  engaged  in  at  the  time  of  un- 
derwriting the  policy.  The  question  would, 
therefore,  constantly  arise  from  evidence  de- 
hors  the  policy,  whether  the  underwriter  was 
aware  of  the  particular  kind  of  trade  intended 
to  be  carried  on  by  the  assured.  This  was  of 
itself  a  sufficient  cause  for  inserting  an  express 
warranty  in  the  policy,  against  liability  for 
loss  on  account  of  illicit  trade  carried  on  with 
the  assent  of  the  owners;  although  both  parties 
might  have  intended  that  the  underwriters 
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should  be  liable  for  any  loss  occasioned  by  the 
barratrous  acts  of  the  master  or  mariners.  Be- 
sides, it  appears  from  the  opinion  of  Ch.  J. 
Tilghman,  in  the  case  of  Smith  v.  Ins.  Co.,  3 
Serg.  &  R,  82,  that  this  clause  was  introduced 
into  the  policies  of  this  country  about  the  year 
1788,  in  consequence  of  disputes  which  had 
arisen  between  the  underwriters  and  the  as- 
sured, as  to  the  liability  of  the  former  for  losses 
which  arose  from  seizures  for  breaches  of  the 
revenue  laws  of  foreign  countries:  the  assured 
contending  that  unless  those  laws  were  known 
to  them,  the  underwriters  were  liable.  The 
doubt  which  then  existed  as  to  the  liability  of 
the  underwriters  in  such  a  case,  was  certainly 
a  sufficient  reason  for  inserting  this  clause,  to 
prevent  any  such  disputes  for  the  future  aris- 
ing out  of  the  acts  of  the  assured;  and  without 
rendering  it  necessary  for  us  to  suppose  that 
the  parties  intended  by  this  clause  to  exempt 
the  underwriters  from  liability  for  loss  occa- 
sioned by  illicit  trade,  carried  on  by  the  bar- 
ratry of  the  master;  *which  loss  was  ex-  [*13 
pressly  insured  against  by  another  clause  in 
the  policy. 

There  is  nothing  in  the  statement  of  Oh.  J. 
Tilghman,  in  the  case  last  referred  to,  which 
conflicts  with  the  reported  assertion  of  General 
Hamilton,  arguendo,  in  Bowne  v.  Shaw,  1  Cai., 
491.  It  will  be  seen  that  the  question  under 
consideration  in  the  case  of  Boicne  v.  Shaw, 
related  to  the  warranty  against  loss  by  trade  in 
articles  contraband  of  war  ;  which  warranty 
does  not  appear  to  have  been  contained  in  the 
Pa.  policies,  to  which  Ch.  J.  Tilghman  alludes. 
It  is  very  probable,  therefore,  that  after  the 
decision  of  the  Supreme  Court  iuSetonv.  Low, 
1  Johns.  Gas.,  1,  in  which  case  Gen.  Hamilton 
was  one  of  the  counsel  for  the  underwriter,  he 
might  have  added  the  whole  clause,  as  now 
found  in  the  N.  Y.  policies,  adopting  that  part 
which  related  to  illicit  or  prohibited  trade, 
from  the  policies  then  in  use  in  Phila. 

It  is  a  general  rule,  applicable  to  the  con- 
struction of  all  written  instruments,  that  such 
a  construction  should  be  given  to  them,  if  pos- 
sible, as  to  give  full  effect  to  every  clause  there- 
of ;  and  this  rule  certainly  applies  to  the  con- 
struction of  the  different  printed  clauses  in  a 
policy  of  insurance,  where  such  construction 
is  not  controlled  by  commercial  usage, although 
the  rule  may  have  been  somewhat  relaxed  in 
construing  the  printed  in  connection  with  the 
written  clauses  in  the  policy.  The  particular 
clause  now  under  consideration  does  not  appear 
to  be  contained  in  the  English  policies,  and 
therefore  no  case  precisely  in  point  is  to  be 
found  in  the  reports  of  that  country.  But  the 
decision  of  the  Ctmrt  of  K.  B.,  in  Havelock  v. 
Hancill,  3  T.  R.,  277,  appears  to  be  the  same 
in  principle  as  that  of  the  Supreme  Court  in 
this  case.  There  the  ship  was  insured  by  the 
underwriter  for  12  months,  in  any  lawful  trade, 
with  the  usual  clause  of  insurance  against  bar- 
ratry of  the  master  and  mariners.  The  decla- 
ration alleged,  that  while  the  vessel  was  en- 
gaged in  a  lawful  trade,  the  master,  without 
the  consent  or  privity  and  against  the  will  of 
the  assured,  fraudulently,  clandestinely,  un- 
lawfully and  barratrously  imported  from  Os- 
tend  into  the  port  of  Shields  a  quantity  of  for- 
eign brandy  ;  whereby  the  *vessel  be-  [*14 
came  forfeited,  and  was  seized  by  the  officers 
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of  the  customs,  and  the  assured  was  obliged  to 
expend  £408  in  obtaining  restitution  thereof. 
The  underwriter  put  in  a  demurrer  to  the  dec- 
laration ;  and  his  counsel,  as  in  this  case,  in- 
sisted that  the  insurance  did  not  cover  a  loss  by 
a  -seizure  of  the  vessel,  in  consequence  of  its 
being  engaged  in  an  unlawful  trade;  although 
the  illegality  of  the  trade  in  which  the  vessel 
was  engaged  arose  from  the  barratrous  act  of 
smuggling  by  the  master.  That  it  would  be 
highly  mischievous,  if  underwriters  should  be 
liable  for  such  a  loss,  because  it  would  make 
the  owner  negligent  in  his  appointment  of  the 
master  and  mariners,  if  he  were  not  to  be  af- 
fected by  their  misconduct.  But  the  court, 
without  waiting  to  hear  the  counsel  for  the  as- 
sured, gave  judgment  in  his  favor.  Ld.  Ken- 
yon,  Ch.  J.,  said,  if  the  owner  conducted  him- 
self with  propriety,  he  was  entitled  to  be  in- 
demnified against  all  the  perils  insured  against 
in  the  policy  ;  that  it  was  too  late  to  consider 
whether  it  was  wise  that  policies  should  extend 
to  protect  the  owners  against  the  acts  of  the 
master  or  mariners,  over  whom  the  underwriters 
had  no  control ;  that  the  vessel  was  sent  by  the 
owner  on  a  lawful  voyage,  but  was  lost  by  the 
misconduct  of  the  master,  in  taking  on  board 
•certain  commodities  which  subjected  the  vessel 
to  seizure  ;  that  the  words  "  lawful  trade."  in 
the  policy,  meant  the  trade  in  which  the  ship 
was  sent  by  the  owners,  and  that  the  owners 
in  that  case  had  not  engaged  in  any  unlawful 
trade. 

In  the  case  of  Wilcocks  v.  Ins.  Co.,  2  Binn., 
574,  in  the  Supreme  Court  of  Pa.,  there  was  an 
apparent  conflict  between  the  different  clauses 
in  the  policy,  the  assured  having  warranted  the 
property  to  be  neutral,  which  implied  that  it 
should  be  so  conducted  by  the  assured  and  their 
agents  that  it  should  remain  neutral  during  the 
voyage  ;  and  the  underwriters  having  agreed 
to  insure,  among  other  things,  against  loss  by 
barratry  of  the  master  or  mariners.  The  loss 
-was,  in  one  count  of  the  declaration,  alleged  to 
have  been  occasioned  by  a  barratrous  act  of 
the  master  and  mariners,  but  which,  at  the 
same  time,  was  a  breach  of  neutrality.  In  re- 
lation to  this  part  of  the  case.  Oh.  J.  Tilghman, 
before  whom  the  cause  was  tried,  decided, and 
1 5*]  *so  charged  the  jury, that  the  policy  must 
be  so  construed  as  to  leave  the  insurance  against 
barratry  in  full  force  ;  that  the  warranty  of 
neutrality,  in  connection  with  the  express  in- 
surance against  barratry,  therefore,  implied, 
that  as  to  all  acts  done  by  the  assured  them- 
selves, or  by  their  agents,  except  only  such  acts 
as  amounted  to  barratry,  the  neutral  character 
should  be  preserved.  These  two  cases,  I  think, 
fully  sustain  the  decisions  of  the  Supreme 
Court  of  this  State,  relative  to  the  construction 
•of  a  policy  containing  a  warranty  against  seiz 
ure  on  account  of  illicit  or  prohibited  trade, in 
connection  with  a  clause  of  insurance  against 
barratry  by  the  master  and  mariners.  Indeed, 
in  the  case  of  Wilcox  v.  Ins.  Co.,  Ch.  J.  Tilgh- 
man says,  in  reference  to  such  a  policy  :  "  It 
is  understood  that  if  a  loss  arises  from  illicit 
trade  of  the  captain  amounting  to  barratry,the 
insurers  are  liable."  2  Binn.,  579.  A  major- 
ity of  the  Supreme  Court  of  Errors  of  the  State 
of  Conn,  also  decided,  in  the  case  of  Brown  v. 
Ins.  Co.,  5  Day,  1,  that  a  warranty  of  neutral- 
ity did  not  extend  to  a  breach  occasioned  by  a 
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barratrous  act  of  the  master,  where  the  policy 
contained  the  usual  clause  of  insurance  against 
barratry. 

Upon  principle  and  authority,  therefore,  in- 
dependent of  any  question  as  to  the  justice  or 
the  expediency  of  disturbing  a  judicial  con- 
struction of  a  clause  in  a  policy  of  insurance 
after  it  has  been  acquiesced  in  for  more  than 
30  years,  I  think  the  judgment  of  the  court  be- 
low is  correct,  and  that  it  should  be  affirmed. 

By  Senator  Van  Schaick.  The  under- 
writers admit  the  barratry,  and  set  up  as  a  de- 
fense that  they  are  protected  by  the  clause  in 
the  policy  which  warrants  the  property  free 
from  any  charge  or  loss  incurred  in  conse- 
quence of  illicit  or  prohibited  trade.  To  main- 
tain this  ground,  the  counsel  for  the  Company 
lay  down  certain  general  propositions, deduced 
from  the  character  which  they  assign  to  the 
stipulation,  and  from  these  premises  construct 
a  theory  by  which  they  endeavor  to  make  it 
appear  that  the  warranty  against  illicit  trade 
extends  to  such  trade,  whether  it  be  carried  on 
or  attempted  by  the  owner  of  ship  or  cargo,  or 
any  stranger  or  other  person.  As  I  consider 
*the  position  assumed  in  their  first  point  [*  1 0 
radically  defective,  and  as  all  their  other  points 
are  mere  consequences  of  their  primary  po- 
sition, it  will  not  be  necessary  to  enter  into  a 
refutation  of  their  argument  ;  but  denying  the 
ground  assumed  by  the  counsel,  I  propose  sim- 
ply to  show,  by  reason  and  authority,  that  bar- 
ratry is  not  excluded  from  the  policy  by  the 
warranty. 

"  Barratry  of  the  master  and  mariners"  is 
any  unlawful  practice  committed  by  them, 
without  the  knowledge  and  consent  of  the ' 
owner  or  insured, in  consequence  of  which  the 
vessel  and  cargo  are  rendered  liable  to  loss.  In 
this  case,  the  laws  of  the  State  of  Columbia 
were  violated  by  the  master  and  cook,  in  not 
having  certain  goods  entered  on  the  manifest, 
and  in  concealing  them  for  the  purpose  of  car- 
rying on  a  clandestine  and  illicit  trade.  By 
the  qualifying  clause  the  assured  warrant  the 
property  "free  from  any  charge,  damage  or 
loss  which  might  arise  in  consequence  of  any 
illicit  or  prohibited  trade,  or  in  any  trade  in 
articles  contraband  of  war."  Against  whom 
and  in  regard  to  what  do  the  assured  warrant  V 
Against  their  own  acts,  and  the  lawful  or  au- 
thorized acts  of  their  agents  or  servants,  not 
against  the  acts  of  other  parties,  strangers  to 
the  contract  of  insurance,  and  who  are  oper- 
ating with  other  property.  The  property  war- 
ranted to  be  free  is  the  cargo  insured;  the 
words  of  the  clause  do  not  include  both  the 
acts  and  the  property  of  persons  not  parties  to 
the  insurance,  and  it  would  be  requisite  that 
they  should  comprehend  both  those  particu- 
lars to  enable  the  clause  to  destroy  the  distinct 
and  express  insurance  which  the  Company 
make  against  "barratry  of  the  master  and  mar- 
iners." Did  the  underwriters  intend  to  pro- 
tect themselves  against  the  unlawful  acts  of 
strangers,  guilty  of  smuggling  property  on 
board  for  the  purpose  of  its  being  smuggled 
ashore,  of  which  acts  and  property  the  as- 
sured was  ignorant,  which  it  was  his  interest 
to  prevent,  and  against  the  injurious  effects  of 
which  he  was  told,  by  the  policy,  that  he  had 
paid  a  premium  to  be  insured?  So  deceptive  a 
purpose  could  not  have  been  entertained,  be- 
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cause  barratry  is  insured  against  in  the  broad 
and  technical  terms  well  known  to  the  law; 
and  if  it  was  afterwards  intended  to  be  except- 
ed  from  the  policy,  it  should  have  been  so  de- 
clared, in  words  at  least  as  plain  and  unambig- 
17*]  uousas  those  by  which  it  *is  included  in 
the  risk  assumed  by  the  underwriter.  In  re- 
gard to  the  latitude  of  construction  to  be  giv- 
en to  the  warranty,  I  will  even  venture  to  say, 
that  if  an  underwriter  positively  knew  that 
there  was  contraband  on  board,  the  warranty 
as  to  contraband  could  have  no  effect.  So  of 
that  as  to  an  illicit  or  prohibited  trade.  The 
clause  can,  therefore,  only  be  active  when  it 
is  found  to  apply  to  a  trade  concealed,  or  at 
most  not  divulged  by  the  owner.  But  can  he 
divulge,  or  be  accused  of  concealing  illicit  or 
prohibited  goods,  when  he  is  ignorant  of  their 
existence?  The  lawful  conduct  of  the  master 
and  crew  is  a  risk  taken  by  the  underwriter. 
It  applies  as  well  to  the  preservation  of  the 
cargo  as  to  the  management  of  the  ship;  and 
the  Company  can  avoid  the  responsibility  of 
leaving  assured  the  barratry,  only  by  using  ex- 
press terms  or  by  striking  that  risk  out  of  the 
contract.  It  would  destroy  all  the  security  ac- 
quired by  a  specific  bargain,  if  a  general  clause 
could  defeat  it.  In  this  way  the  protective 
character  of  a  policy  may  be  reduced  to  a  sim- 
ple sea  risk,  and  the  ample  and  perfect  secu- 
rity contemplated  by  the  policy  would  be  frus- 
trated. Notwithstanding  that  some  judges 
have  wondered  that  underwriters  should  insure 
the  good  conduct  of  officers  not  appointed  by 
themselves,  yet  it  is  a  wise  proceeding.founded 
in  just  views  of  the  dangers  and  necessities  be- 
longing to  mercantile  adventures.  .  In  the  case 
in  6  Cr.,  274,  there  were  two  interests,  one  bel- 
ligerent and  one  neutral.  The  belligerent  in- 
terest was  contingent  upon  the  profits  of  the 
voyage.  Insurance  was  effected  upon  the  car- 
go by  the  neutral  owner,  as  neutral  property. 
Loss  by  capture  and  condemnation  ensued. 
The  court  held,  in  regard  to  the  operation  of 
the  warranty  of  neutrality,  "  The  assured  are 
not  understood  to  warrant  that  the  whole  car- 
go is  neutral,  but  that  the  interest  insured  is 
neutral."  This  was  delivered  by  Ch.  J.  Mar- 
shall, and  it  needs  no  comment  to  show  that 
by  a  parity  of  reasoning  it  must  be  the  interest 
insured  which  is  warranted  against  illicit  or 
prohibited  trade.  From  this  course  of  reason 
ing  I  conclude  that  the  barratry  of  the  master 
and  cook  is  not  stipulated  against  by  the  war- 
ranty; and  a  short  history  of  the  origin  of  the 
clause,  and  of  the  cases  which  have  been  de- 
18*]  cided  since  *its  incorporation  into  the  N. 
Y.  policies,  will  sufficiently  establish  that  con- 
clusion. 

In  the  case  of  Seton  v.  Low,  1  Johns.  Gas.,  1, 
the  owner  or  agent  had  insurance  made  upon 
contraband,  without  communicating  to  the  un- 
derwriters the  character  of  the  goods.  Mr.  J. 
Kent  held  the  goods  to  be  lawful  within  the 
meaning  of  the  policy,  because  their  exporta- 
tion was  not  prohibited  by  the  laws  of  this 
country.  Upon  the  other  point  he,  with  some 
hesitation,  pronounced  that  the  assured  was 
not  bound  to  disclose  to  the  insurers  that  the 
property  insured  was  contraband  of  war;  but 
this  opinion  was  placed  upon  the  public  notori- 
ety of  all  the  important  circumstances  which 
affected  the  case,  the  principal  of  which  were, 
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that  the  vessel  was  bound  to  a  belligerent  port, 
and  with  goods  entitled  to  admission  by  virtue 
of  a  proclamation  of  the  Governor  of  the  coun- 
try. These  circumstances  the  underwriters 
were  presumed  to  know.  In  consequence  of 
this  decision,  Gen.  Hamilton  drew  the  clause 
of  warranty.  1  Cai.,  489.  Its  origin,  there- 
fore, discloses  that  its  special  purpose  was  to- 
protect  the  underwriter  against  the  act  of  the 
owner,  by  compelling  him  to  make  known  the 
character  of  the  goods,  "and  to  confine  the 
operation  of  it  simply  to  the  article  insured." 

Thus  it  appears  that  the  warranty  was  not 
devised  for  the  purpose  of  changing  the  law  in 
relation  to  barratry  of  the  master  and  mar- 
iners, as  it  existed  previously  to  the  introduc- 
tion of  the  clause;  and  the  cases  in  1  Cai. ,489, 
in  which  it  was  held  that  the  "warranty  ex- 
tended, in  the  understanding  of  the  parties,  to 
the  goods  only  which  were  the  subject  of  the 
policy;"  and  in  Suckley  v.  Delafield,  2  Cai  , 
222,  in  which  the  court  decide  the  point, 
that  an  unlawful  trade  carried  on  by  the 
master  was  barratrous,  confirm  the  doctrine  as 
being  still  the  law  of  the  land.  That  these 
cases  were  determined  in  the  spirit  of  the  En- 
glish law,  may  be  seen  by  comparing  them 
with  the  opinion  of  Ld.  Kenyon  in  3  T.  R., 
278;  and  the  doctrine  there  laid  down,  "  that 
lawful  trade  in  the  policy  means  the  trade  in 
which  the  ship  is  sent  by  the  owners,"  is  anal- 
ogous in  spirit  to  the  cases  decided  in  Caines. 
To  me  it  is  evident,  from  a  reasonable  construc- 
tion of  the  meaning  of  the  policy,  from  the  law 
of  the  case,  and  the  origin  *of  the  war-  [*1O 
ranty,  that  it  extends  only  to  the  goods  and 
acts  of  the  owner  or  the  assured,  and  that  it 
does  not  protect  the  Company  from  barratry  of 
the  master  and  cook. 

Upon  the  question  being  put — shall  this 
judgment  be  reversed? — 23  members  of  the 
Court  (24  being  the  whole  number  present)  vot- 
ed in  the  negative,  and  only  one  member  voted 
in  the  affirmative. 

Whereupon,  the  judgment  of  the  Supteme 
Court  was  affirmed. 

Affirming— 12  Wend.,  463. 
Cited  in-2  Cliff.,  433. 


STONE  t>.  SEYMOUR  &  BOUCK. 

Action  against  Sureties  on  Bond  of  Collector  of 
Tolls — Appropriation  of  Certain  Payments  to 
Prior  Defalcations — Inference  as  to  Collector's 

NOTE.— A  pplication  of  payments—Right  of  debtor 
to  direct — When  right  to  apply  passes  to  creditor — 
When  to  the  court— Rules.  For  a  full  discussion,  see 
Pattison  v.  Hull,  9  Cow.,  747,  note. 

2.  Negotiable  paper—  Indorsement— A  legal  indorse- 
ment can  only  be  made  on  a  negotiable  note.  See  the 
above  case  of  Stone  v.  Seymour,  as  Seymour  v.  Van 
Slyck,  as  decided  in  the  court  below,  8  Wend.,  403; 
Griswold  v.  Slocum,  10  Barb.,  402 :  Richards  v.  War- 
ring, 1  Keyes,  576 ;  39  Barb.,  42 ;  Cromwell  v.  Hewitt, 
40  N.  Y..  491 :  McMullen  v.  Raffert.y,  89  N.  Y.,  456 ;  24 
Hun,  363 :  Hall  v,  Newcomb,  7  Hill,  416 ;  Watson  v. 
Hurt,  6  Gratt ,  644 :  Orrick  v.  Colston,  7  Grntt..  189 ;. 
Commonwealth  v.  Powell,  11  Gratt.,  826;  Fear  v. 
Dunlap,  1  Greene  G.,  334 ;  Comparree  v.  Brockway, 
11  Hnmph..  358 ;  Gorman  v.  Ketchum,  33  Wis.,  427. 

Where  one  writes  his  name  on  the  back  of  paper, 
not  negotiable,  he  becomes  liable  as  a  guarantor  or 
maker.  Richards  v.  Warring-,  1  Keyes,  576 ;  Crom- 
well v.  Hewitt,  40  N.  Y.,  491 :  Paine  v.  Noelke,  43 
Super.  Ct.,  176 ;  McMullen  v.  Rafferty,  89  N.  Y.,  456  ; 
24  Hun,  363. 
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Intention — Obligation*  of  Sureties  on  Separate 
Bonds — Appropriation  of  Payments  Made 
after  New  Bond  with  New  Sureties  was  Given. 

In  an  action  against  sureties,  on  a  bond  condi- 
tioned that  their  principal,  a  collector  of  tolls, 
should  pay  over  all  moneys  received  by  him,  it  was 
held,  that  the  intention  of  the  collector  that  certain 
payments  made  by  him  should  be  specifically  applied 
might  be  inferred  from  circumstances,  and  that  the 
jury  were  authorized  to  make  appropriations  ac- 
cordingly, and  apply  payments  in  extinguishment 
of  defalcations  existing  previous  to  the  accruing  of 
the  liability  of  the  sureties,  although  large  portions 
of  the  payments  thus  appropriated  arose  from  tolls 
collected  after  the  accruing  of  the  liability  of  the 
sureties,  and  the  payments  were  credited  at  the  ac- 
counting office  on  a  general  account ;  no  direction 
or  intimation  being  given  by  the  collector,  at  the 
time  of  the  payments,  as  to  any  specific  appropria- 
tions, and  none  being  in  fact  made  by  the  account- 
ing officer. 

Where,  however,  payments  were  made  by  the  col- 
lector after  a  new  bond  with  new  sureties  was  given 
by  him,  and  there  were  no  directions  to  appropriate, 
or  circumstances  from  which  an  intention  on  the 
part  of  the  collector  to  appropriate  such  payments 
to  any  particular  items  of  indebtedness  could  be  in- 
ferred, and  the  moneys  when  received  by  the  ac- 
counting officer  were  placed  generally  to  the  credit 
of  the  collector  on  the  general  account  kept  with 
him.  it  was  held,  that  the  sureties  to  the  first  bond 
were  not  entitled  to  credit  for  the  payments  made 
subsequent  to  the  execution  of  the  second  bond  :  the 
new  sureties  being  entitled  to  the  benefit  of  such 
payments  to  countervail  the  claims  existing  against 
the  collector,  for  moneys  received  by  him  as  tolls 
after  the  accruing  of  their  liability. 

Doctrine  of  the  appropriation  of  payments,  con- 
sidered and  discussed. 

Citations— 1  Domat,  b.  4,  tit.  1,  sec.  4,  art.  1,  3,  5, 6; 
Nap.  Code,  art.  1253-1255 ;  5  Partida,  tit.  14,  Law  10 ; 
2  Moreau  &  Carl.  Transl.,  912 ;  Bell's  Law  of  Scot., 
art.  562,  p.  135 ;  Vander  Linden,  Inst.  of  Holland,  b. 

I,  ch.  18,  sec,  1;  Henry's  Transl.,  267;  2  Bell,  Com., 
535;  Wood,  Civ.  Law,  293;  1  Evans,  Poth.,  328,  No. 
528 ;  Cro.  Eliz.,  68  ;  Style,  239 ;  1  Ch.  Cas.,  106 ;  Finch. 
89  :  9  Mod.,  427 ;   6  Cr.,  27 ;  9  Wh.,  720,  737 ;  2  J.  J. 
Marsh.,  49  ;  9  Cow.,  420,  435 ;  Civ.  Code  of  Louis,  art. 
2159-2162 :  2  Paige.  207 ;  3  Cow.,  87 ;  1  Ball.,  124 ;  7 
Dow.  &  R.,  101 ;  3  Barn.  &  Ad.,  a33;  2  Stark.,  101 ;  4 
Mon.,  387  ;  3  Cai.,  14 ;  1  Vern.,  24, 469 ;  5  Bligh,  N.  S., 
1 ;  i.  B.  Moore,  371 ;  Inst.  of  Law  of  Spain,  b.  2,  tit. 

II,  Johnston's  Transl.,  186 ;  1  Bibb.  334 :  Comb.,  463 ; 
2  Vern.,  607,  n.  1 ;  5'Mon.,  253 ;  4  Cr.,  317,  320 ;  1  Wash., 
128 ;  7  Cr.,  572,  574  ;  4  Mas.,  333,  335 ;  1  Meriv.,  572  ;  2 
Str.,  1194 ;  14  East,  239 ;  5  Taunt.,  596 ;  Ld.  Rayrn., 
287;  Peake,  N.  P.,  64;  2  Barn.  &  Aid.,  39;  2  Maule 
&  S.,  18. 

TERROR  from  the  Supreme  Court.  Seymour 
J-^  and  Bouck  brought  an  action  in  the  Su- 
preme Court  against  C.  A.  Van  Slyck,  E.  Stone 
and  others,  on  a  bond  given  to  them  as  Canal 
Commissioners,  the  condition  of  which  was 
2O*]  that  Van  Slyck  *should  pay  over  all  mon- 
eys received  by  him  as  Collector  of  tolls  on 
the  Erie  Canal,  at  Rochester,  and  well  and  truly 
execute  the  office  of  Collector.  The  bond  bears 
date  June  1, 1825.  The  Collector  made  month- 
ly returns  to  the  Comptroller's  office  at  Albany 
of  the  tolls  received  by  him,  and  according  to 
such  returns  he  was  charged  on  the  books  of 
the  Comptroller,  with  the  sum  of  $77,230.98. 
as  tolls  collected  from  June  1,  1825,  to  May  4, 
1826:  the  tolls  of  Apr.,  1826,  amounting  to 
$9,007.85,  and  of  May  up  to  the  fourth  day  of 
that  month,  amounting  to  $2,192,73,  being  in- 
cluded in  the  above  sum  of  $77,230.98.  Apr. 
14,  1826,  a  new  bond  with  new  sureties  was 
executed.  Between  June  1,  1825,  and  Apr. 
14,  1826,  Van  Slyck  paid  into  the  Treasury 
$65,921.73  ;  7  days  after  Apr.  14, 1826,  he  paid 
the  further  sum  of  $891.97.  and  on  June  5,  fol- 
lowing $9:417.89.  The  plaintiffs  claimed  to 
recover  the  moneys  received  by  Van  Slyck  be- 
tween June  1,  1825,  and  Apr.  14,  1826,  not  paid 
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over  by  him,  and  exhibited  a  statement  of  their 
demands,  showing  a  balance  in  their  favor  of 
$11,316.31.  In  this  statement  Van  Slyck  was 
debited  with  the  tolls  of  the  months  of  June 
and  the  following  months  in  1825,  and  with 
the  tolls  of  the  first  13  days  in  Apr.,  1826,  the 
whole  amounting  to  $66,525.31— the  tolls  for 
the  13  days  in  April  being  charged  at  $557.90, 
which  was  the  amount  collected;  and  he  was 
credited  with  payments  to  the  amount  of  $55,- 
209,  leaving  the  above  balance  of  $11,316.31. 
The  first  sum  credited  is  $1 1 ,436. 29,  paid  Aug. , 
23,  1825  ;  then  follow  sundry  credits  down  to 
Feb.  28,  1826;next  $891.07,  paid  Apr.  21,  1826, 
and  then  a  credit  as  of  June  5,  1826,  $557.90, 
to  satisfy  the  tolls  of  Apr.,  1826;  and  on  the 
same  day  a  credit  of  $410.04,  the  surplus  of 
the  payment  of  June  5,  beyond  the  tolls  of 
Apr.,  1826,  omitting,  in  this  statement,  to  credit 
Van  Slyck  with  a  payment  of  $12,571.54,  made 
July  22,  1825,  although  the  tolls  received  by 
him  during  the  month  of  June  amounted  to 
upwards  of  $11,000,  and  during  the  month  of 
July  to  upwards  of  $6,000.  Besides  the  above 
sum  of  $77,230.98,  there  stood  on  the  books  of 
the  Comptroller  two  charges  against  Van  Slyck : 
one  for  tolls  of  the  month  of  Apr.,  1825, 
amounting  to  $9,939.63,  and  another  for  tolls 
of  the  *f  ollowing  month  of  May,  amount-  [*2 1 
ing  to  $12,571.54;  and  the  plaintiffs  insisted 
that  they  had  a  right  to  claim  that  the  payment 
of  July,  1825,  should  be  applied  in  extinguish- 
ment of  the  charge  for  tolls  of  the  month  of 
May  preceding,  it  being  precisely  of  the  same 
amount  with  the  payment.  The  defendants 
insisted  that  the  plaintiffs  were  not  entitled  1o 
have  such  appropriation  made;  and  further  in- 
sisted that  they,  the  defendants,  were  entitled 
to  a  credit  of  at  least  $1,125,  part  of  the  sum 
of  $9,936.63,  credited  to  Van  Slyck,  on  the 
books  of  the  Comptroller  as  of  May  30, though 
not  in  fact  paid  until  June  4,  and  gave  evi- 
dence to  raise  the  presumption  that  at  least  the 
sum  of  $1,125  was  composed  of  tolls  received 
by  Van  Slyck  on  that  day;  while  on  the  other 
hand  the  plaintiffs  insisted  that  they  had  a 
right  to  claim  that  the  whole  of  the  payment 
of  $9,936.63  should  be  applied  towards  pay- 
ment of  the  tolls  of  Apr.,  1825,  the  amount  be- 
ing only  $3  less  than  the  tolls  of  April  and,there- 
fore,  might  well  be  presumed  to  have  been  in- 
tended to  be  paid  in  extinguishment  of  the  tolls 
of  that  month.  In  support  of  the  presumption 
of  the  intent  of  Van  Slyck  that  the  payment  of 
May  should  apply  in  discharge  of  the  tolls  of 
April,  and  the  payment  of  July  in  discharge  of 
the  tolls  of  May,  it  was  shown  that  May  30  the 
only  charges  on  the  books  of  the  Comptroller 
against  Van  Slyck  were  the  tolls  of  April,  and 
the  $15.84,  the  tolls  of  the  preceding  month  of 
March,  and  that  the  monthly  return  for  May 
was  not  even  made  until  after  June  20.  So  in 
relation  to  the  payment  of  July  22,  it  was 
shown  that  on  that  day  the  only  charges 
against  Van  Slyck  were  the  tolls  for  the  month 
of  May,  and  the  above  balance  due  in  March, 
and  that  the  monthly  return  of  June  was  not 
made  until  after  July  28.  It  appeared  that  Van 
Slyck  held  the  office  of  Collector  from  July  2, 
1824  until  May  4 , 1826,  when  he  was  superseded ; 
that  from  the  commencement  to  the  termina- 
tion of  his  office,  a  general  account  was  kept 
with  him  at  the  Comptroller's  office,  in  which 
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he  was  debited  with  the  several  amounts  spec- 
ified in  his  monthly  returns,  and  credited  with 
all  payments  made  by  him;  that  no  direction 
or  intimation  was  at  any  time  given  by  him  as 
to  any  specific  appropriation  to  be  made  of  ei- 
22*]  ther  of  the  payments;  and  *no  specific 
appropriation  was  ever  made  by  the  Comp- 
troller. All  payments  were  credited  in  general 
account  as,  and  when  received,  and  in  keeping 
the  account  the  Comptroller  had  no  reference 
to  the  different  sureties  of  Van  Slyck,  and 
down  to  the  time  of  the  trial  there  was  not 
even  a  balance  struck  in  the  books  of  the  Comp- 
troller. Van  Slyck,  at  the  time  of  the  trial, was 
shown  to  be  insolvent. 

The  judge  charged  the  jury  that  there  was 
not  sufficient  evidence  to  entitle  the  defendants 
to  a  credit  for  the  payment  made  in  May,  1825, 
or  for  any  part  thereof.  As  to  the  payment  of 
July,  Ib25,  he  charged  that  the  intention  of 
Van  Slyck  to  have  it  specifically  applied  in 
satisfaction  of  the  tolls  of  the  month  of  May 
preceding,  might  be  inferred  from  circum- 
stances; and  if  .from  the  facts  and  circumstances 
of  the  case,  they  should  believe  that  it  was  in- 
tended that  such  payment  should  be  so  applied, 
they  ought  to  exclude  the  same  from  the  cred- 
its to  be  allowed  the  defendants;  and  in  regard 
to  the  payment  of  June  5,  he  instructed  the 
jury,  that  it  having  been  made  after  Van  Slyck 
had  given  new  sureties,  such  new  sureties  were 
entitled  to  the  benefit  of  that  payment,  unless 
it  was  composed  of  moneys  received  for  tolls 
previous  to  Apr.  14,1826,and  unless  they  should 
find  that  a  greater  sum  than  $967.94  (a  por- 
tion of  the  payment  of  June  5  credited  by 
the  plaintiffs  to  the  defendants),  had  been  re- 
ceived for  tolls  previous  to  Apr.  14,1826, the  de- 
fendants were  not  entitled  to  any  further  credit 
on  that  account  than  the  said  sum  of  $967.94. 
The  jury  found  a  verdict  for  the  whole  sum 
claimed  by  the  plaintiffs,  with  the  interest 
thereof. 

The  above  verdict  was  found  on  a  second 
trial  had  in  this  cause,  there  having  been  a  pre- 
vious trial  in  which  also  a  verdict  was  found 
for  the  plaintiffs,  but  which  was  set  aside  by 
the  court,  and  a  new  trial  ordered,  on  the  ap- 
plication of  the  defendants.  The  principal 
questions  arising  on  the  first  trial  were  again 
raised  on  the  second  and  presented  by  a  bill  of 
exceptions  to  the  Supreme  Court,  on  a  motion 
for  a  second  new  trial.  The  court  considering 
the  whole  case,  disposed  of  by  their  previous 
decision,  refused  a  second  new  trial,  for  the 
reasons  assigned  in  the  opinion  delivered  on 
the  first  motion,  by  Mr.  J.  Sutherland.  See  & 
23*]  C.,  8  Wend.,  414,  el  *seq.  The  defend- 
ant Stone,  one  of  the  sureties  of  Van  Slyck, 
thereupon  sued  out  a  writ  of  error,  removing 
the  record  into  this  court,  where  the  cause  was 
argued  by, 

Mr.  D.  D.  Barnard,  for  the  plaintiff  in  er- 
ror. 

Mr.  Greene  C.  Bronson,  Atty-Gen..  for 
the  defendants  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  Upon  examination  I 
have  been  surprised  that  there  does  not  appear 
to  be  any  settled  rules,  except  in  two  or  three 
cases,  as  to  the  application  of  indefinite  pay- 
ments where  the  creditor  has  different  claims 
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against  his  debtor,  either  in  England  or  the  U. 
S.,  or  in  those  countries  whose  general  princi- 
ples of  jurisprudence  are  based  upon  the  rules 
of  the  Roman  or  civil  law.  Some  of  the  fun- 
damental principles  of  the  civil  law  appear  to 
have  been  adopted  everywhere,  and  to  admit 
of  no  doubt:  1.  If  both  debts  are  due  at  the 
time  of  the  partial  payment,  the  debtor  is  at 
liberty  to  apply  the  payment  to  which  he  pleas- 
es, if  his  intention  is  manifested  at  the  time  of 
the  payment;  subject  to  this  restriction,  how- 
ever, that  the  creditor  is  not  obliged  to  receive 
a  partial  payment  of  any  particular  debt,  of 
which  the  whole  is  due  at  the  time  the  offer  of 
payment  is  made.  2.  Where  the  debtor  neg- 
lects to  manifest  his  intention  as  to  the  appli- 
cation of  the  payment,  at  the  time  it  is  made, 
the  creditor  may  at  the  time  he  receives  the 
money,  apply  it  to  which  debt  he  pleases,  un- 
less the  debtor  objects;  the  creditor  manifest- 
ing his  intention  at  the  time,  either  in  the  ac- 
quittance which  he  gives,  or  in  some  other  way. 
'3.  If  a  partial  payment  is  made,  on  account  of 
debts,  one  part  of  which  debts  consists  of  the 
principal  and  another  of  the  interest  or  com- 
pensation due  for  the  use  of  the  capital  of  such 
debts,  so  much  of  the  payment  as  is  necessary 
to  satisfy  the  interest,  or  arrears  then  due.shall 
be  first  applied  for  that  purpose,  and  the  resi- 
due only  shall  go  to  reduce  the  amount  of  the 
principal  debt.  These  rules  prevailed  in  the 
Roman  or  civil  law,  and  are  now  the  settled 
law  of  France,  Spain,  Holland,  Scotland,  En- 
gland *and  the  U.  S.  1  Domat,  b.  4,  tit.  1,[*24 
sec.  4,art.  1,3,  5,6;  Nap.  Code.art.  1253-1255;  5 
Partida,  tit.  14,  Law,  10;  2  Moreau  &  Carl. 
Transl.,  912;  Vander  Lindens,  Inst.  of  Holland, 
b.  1,  ch.  18,  sec.  1;  Henry's  Transl.,  267;  Bell, 
Law  of  Scot.,  art.  562,  p.  135;  2  Bell,  Com.,  535; 
Wood,  Civ.  L.,  293;  1  Evans,  Poth.,  328,  No. 
528;  Anon.,  Cro.  Eliz.,  68;  Bois  v.  Cranfield, 
Style,  239;  Haynesv.  Harrison,  1  Ch.  Cas.;i06; 
Crisp  v.  Bluck,  Finch,  89;  Wilkinson  v.  Sterne, 
9  Mod.  427;  Field  v.  Holland,  6Cr.,  27;  U.  8. 
v.  Kirkpatrick,  9  Wh.,  737;  Taylor  v.  Talbot,  2 
J.  J.  Marsh.,  49;  Baker  v.  Stackpoole,  9  Cow., 
420;  Civ.  Code  of  La.,  art.  2159-2161;  Hart  v. 
Dewey,  2  Paige,  207.  The  last  of  these  princi- 
ples is  also  supported  by  all  of  the  English  and 
American  cases  in  which  the  rule  has  been  set- 
tled as  to  the  computation  of  interest,  when 
partial  payments  have  been  made  upon  ac- 
counts of  demands  drawing  interest,  and  where 
both  principal  and  interest  were  due  at  the 
time  of  such  payments.  A  fourth  principle 
appears  to  be  equally  well  established,  to  wit: 
where  no  application  of  the  payment  is  made 
by  the  debtor,  or. with  his  assent,  at  the  time 
it  is  received,  and  there  is  an  existing  indebt- 
edness to  the  amount  of  such  payment,  it  shall 
be  applied  to  that;  and  neither  the  creditor  or 
the  court  shall  apply  such  payment  to  a  debt 
which  was  not  then  due  and  payable.  And  if 
the  payment  is  made  upon  a  demand  which 
draws  interest,  and  neither  the  principal  or  the 
interest  have  yet  become  due,  it  shall  be  ap- 
plied ratably ;  so  as  to  extinguish  the  interest  to 
that  time,  upon  so  much  of  the  principal  as  is 
discharged  by  the  payment.  Williams  v. 
Houghtaling,  3  Cow.,  87;  Tracy  v.  Wikoff,  1 
Ball.,  124. 

Thus  far  the  English  and  American  decis- 
ions are  uniform,   and  correspond    with   the 
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principles  of  the  law  of  Scotland  and  of  the 
Continent  of  Europe.  To  this  extent  the  max- 
im quicquid  solvitur,  golvitur  secundum  modam 
solvents,  prevails;  and  the  application  of  the 
payment  is  made  according  to  the  supposed  in- 
tention of  the  debtor,  whether  such  intention 
is  actually  expressed  or  only  implied  from  the 
circumstances  under  which  the  payment  was 
received.  Indeed  courts  have  very  frequently 
applied  a  payment,  in  conformity  with  the  im- 
25*]  plied  *intention  of  the  debtor  at  the  time 
he  made  such  payment,  upon  circumstantial 
evidence  alone.  See  Shaw  v.  Ptcton,  7  Dow. 
&  R.,  201;  Taylor  v.  Rymer,  3  Barn.  &  Ad., 
83:3;  Marry atts  v.  White,  2  Stark.,  101;  Scott  v. 
jfixher,  4  Mon.,  387;  Robert  v.  Garnie,  3  Cai., 
14;  Brett  v.  Marsh,  1  Vern.,  469.  This  princi- 
ple is  applicable  in  the  present  case  to  the  sev- 
eral payments  of  May  30,  July  22,  and  Aug. 
23,  1825;  for,  from  the  circumstances  proved 
on  the  trial,  there  can  be  no  possible  doubt 
that  at  the  times  those  several  payments  were 
made,  Van  Slyck  intended  they  should  apply 
to  the  tolls  of  April,  May  and  June  of  the 
same  year.  He  knew  at  the  time  each  pay- 
ment was  made,  or  rather  he  supposed  that  his 
account  for  a  previous  month,  corresponding 
in  amount  with  such  payment,  was  the  only 
account  standing  against  him  on  the  books  of 
the  Comptroller;  unless  it  might  have  been  the 
small  sura  of  $15.84,  for  the  tolls  of  March. 
The  account  for  the  previous  year  had  been 
paid  in  full  Apr.  9,  and  the  errors  in  that  ac- 
count had  not  then  been  discovered  and 
charged  to  him.  He  also  knew,  from  the  reg- 
ulations then  in  force,  requiring  monthly  re- 
turns only,  that  it  was  not  expected  he  would 
pay  the  moneys  collected  for  tolls  into  the 
Treasury  oftener  than  once  a  month.  In  each 
instance",  therefore,  he  waited  a  few  days  after 
the  payment  (for  the  amount  of  his  return  of 
one  month)  had  been  sent  to  the  Comptroller, 
before,  he  made  the  affidavit  and  transmitted 
the  return  for  the  next  month;  and  apparently 
for  the  sole  object  of  having  the  first  account 
upon  the  books  of  the  office  for  the  tolls  of  one 
month  satisfied,  before  he  was  charged  with 
the  tolls  received  in  the  next.  Under  these 
circumstances,  I  not  only  think  the  jury  were 
authorized  to  find,  but  I  do  not  see  how  they 
could  do  otherwise  than  find,  that  Van  Slyck 
actually  intended,  at  the  time  he  made  those 
payments  respectively,  that  they  should  apply 
to  the  payment  of  the  tolls  for  the  previous 
mouths,  as  then  charged  to  him  upon  the 
Comptroller's  books,  corresponding  therewith 
in  amount. 

A  recent  decision  in  the  House  of  Lords  in 
England  is  directly  in  point  on  this  part  of  the 
case.  I  refer  to  the  case  of  Lysaght  v.  Walker, 
5  Biigh,  N.  S.,  1.  In  that  case,  Walker  &  Co. 
were  brewers,  and  had  an  agency  for  the  sale 
2(>*]  of  ale  *and  porter,  atBanagher,  Ireland. 
P.  Considine,  wishing  to  be  employed  as  their 
agent  at  that  place,  brought  a  letter  of  credit 
to  them  from  Lysaght,  in  which  the  latter 
promised  that  he  would  be  answerable  to  them 
in  the  sum  of  £500,  for  the  faithful  discharge 
of  the  trust  reposed  in  Considine  as  such  agent. 
Weekly  returns  of  the  receipts  and  disburse- 
ments of  the  agency  were  transmitted  by  Con- 
sidine to  Walker  &  Co.,  and  the  moneys  were 
from  time  to  time  sent  to  them  and  entered  on 
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account.  In  Feb..  1821,  he  removed  toLough- 
rea,  where  Walker  &  Co.  had  another  agency 
of  the  same  kind,  and  he  continued  in  their 
employ,  at  that  place,  until  his  death  in  May 
of  the  same  year;  transmitting  weekly  state- 
ments in  the  same  manner,  and  remitting  bal- 
ances from  time  to  time,  which  were  passed  to 
his  credit  in  the  account.  At  the  time  of  his 
removal  from  B.  there  was  a  balance  in  his 
hands  of  about  £379;  but  the  total  amount  of 
the  moneys  which  he  had  remitted  from  Lough- 
rea  exceeded  the  balance  due  from  him  at  the 
time  of  his  removal  to  that  place;  and  the 
amount  which  was  still  in  his  hands  at  the  time 
of  his  death  exceeded  the  £379.  Lysaght  being 
sued  upon  his  guaranty,  to  recover  the  balance 
which  was  due  at  the  time  his  responsibility 
for  moneys  received  by  the  agent  terminated, 
by  the  change  of  his  place  of  employment; 
upon  the  trial  before  Baron  Pennefather,  the 
defendant's  counsel  insisted  that  the  subse- 
quent payments  must  be  applied  to  the  previ- 
ous indebtedness.  The  judge  refused  to  give 
such  instructions  to  the  jury,  but  left  it  to  them 
to  determine  upon  what  account  the  remit- 
tances from  Loughrea  were  made.  The  de- 
fendant took  an  exception  to  the  charge,  and 
the  jury  found  a  verdict  for  the  plaintiffs  for 
the  balance  in  the  hands  of  the  agent  at  the 
time  of  his  removal  from  Banagher;  and  the 
Courts  of  Exchequer  and  Exchequer  Chamber 
in  Ireland, and  finally  the  House  of  Lords  in  En- 
gland,held  that  the  decision  of  the  judge  who 
tried  the  cause  was  right.  I  have  no  doubt, there- 
fore, that  the  decision  of  the  court  below  was 
right  in  the  present  case, in  relation  to  these  three 
payments,  on  the  ground  that  Van  Slyck  in 
tended  they  should  be  applied  as  remittances 
on  account  of  the  tolls  of  April,  May  and  June, 
1825,  And  they  were  in  fact  so  applied  by  the 
Comptroller,  in  his  subsequent  *state-  [*27 
ment  of  the  amount  previous  to  the  trial.  The 
sureties  have  no  right  to  insist  that  their  prin- 
cipal shall  make  his  payments  in  any  particu- 
lar way,  when  there  has  been  no  agreement  to 
that  effect,  except  where  he  attempts  to  apply 
them  in  a  different  manner,  mahi  fide,  for  the 
purpose  of  defrauding  his  sureties.  Per  Best, 
Ch.  J.,  10  J.  B.  Moore,  371.  Besides,  it  is  im- 
possible to  ascertain,  in  this  case,  out  of  what 
moneys  these  payments  were  made,  or  when 
Van  Slyck  actually  converted  the  public  mon- 
eys to  his  own  purposes.  It  was,  unquestion- 
ably, a  violation  of  his  duty,  and  a  technical 
breach  of  the  condition  of  his  bond,  to  mix  up 
the  public  moneys  with  his  own,  either  in  a 
bank  or  elsewhere,  so  that  they  could  not  be 
traced  and  identified.  It  was  not  expected  by 
those  who  then  had  the  direction  of  the  canals 
and  the  canal  funds,  that  the  collectors  would 
pay  over  each  day's  receipts  immediately  into 
the  Treasury;  on  the  contrary,  they  may  have 
authorized  the  collectors  to  deposit  the  mon- 
eys received  by  them,  in  some  convenient  bank 
for  safe  keeping  until  the  end  of  the  month, 
and  then  to  remit  the  amount  to  the  Comptrol- 
ler with  their  monthly  returns.  But  if  the  Com- 
missioners or  the  Comptroller  had  authorized 
the  public  moneys  accruing  from  tolls  to  be 
mixed  up  with  the  private  funds  of  the  Collect- 
or, either  in  a  bank  or  elsewhere,  it  would 
have  been  a  gross  violation  of  their  duties,  and 
such  a  breach  of  a  public  trust  as  we  have  no 
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right  to  presume  any  of  those  officers  were 
guilty  of.  If  the  Collector  was  directed  to  de- 
posit his  daily  receipts  of  tolls  in  a  bank  for 
safe  keeping,  he  should  have  deposited  them 
to  a  separate  account  from  his  own  moneys,in 
his  name  as  Collector,  or  in  some  other  way  to 
designate  the  character  of  the  fund  thus  de- 
posited; and  then  if  any  loss  had  happened,  by 
the  failure  of  the  bank  or  otherwise,  without 
his  fault,  he  and  his  sureties  would  have  been 
protected.  From  the  testimony  of  the  Comp- 
troller, it  appears  that  if  the  payment  of  May 
30,  1825,  was  received  in  a  draft  upon  the  bank 
at  Rochester,  it  must  have  been  taken  by  a  de- 
posit bank  at  Albany,  at  its  own  risk;  and  if 
Van  Slyck  afterwards  applied  any  of  the  pub- 
lic moneys  received  for  tolls  subsequently  to 
the  execution  of  the  defendant's  bond,  to  pay 
the  holders  of  this  draft,  that  of  itself  was  a 
28*]  misappropriation  *of  the  public  moneys 
pro  tanto,  and  was  a  breach  of  the  condition  of 
the  bond. 

The  appropriation  of  the  payment  of  June  5, 
1826,  cannot  be  regulated  by  any  of  the  prin- 
ciples of  law  on  this  subject  to  which  I  have 
before  referred,  as  being  settled  and  uniform 
both  in  this  country  and  in  Europe.  At  the 
time  of  that  payment,  Van  Slyck  had  been  re- 
moved from  his  office,  as  a  public  defaulter. 
There  were  large  balances  then  due  from  him, 
for  tolls  collected  after  July  1,  1825,  as  well 
before  as  after  the  execution  of  the  third  bond; 
and  the  amount  for  which  the  sureties  in  each 
of  the  last  two  bonds  were  liable,  exceeded  the 
payment.  There  were  also  two  small  sums  then 
standing  upon  the  Comptroller's  books,  as  hav- 
ing been  received  by  the  Collector  for  tolls 
previous  to  Apr.,  1825,  for  which  the  sureties 
in  the  first  bond  were  liable, unless  some  of  the 
payments  made  subsequent  to  August  in  that 
year  should  have  been  applied  to  satisfy  the 
same.  There  was  no  circumstance,  therefore, 
indicating  an  intention  on  the  part  of  Van  Slyck 
to  have  the  payment  of  June  5  applied  in  any 
particular  manner;  and  as  there  was  no  appro- 
priation of  the  payment  by  either  debtor  or 
creditor,  at  the  time  it  was  made,  we  must  re- 
sort to  some  other  rules  than  those  before  re- 
ferred to,  for  the  purpose  of  ascertaining  how 
this  payment  should  be  applied. 

In  cases  not  coming  within  the  four  preced- 
ing rules,  which  are  uniform  everywhere,  the 
laws  of  no  two  States  or  countries  appear  to 
agree  with  each  other  in  all  respects  ;  and  in 
many  cases  there  are  numerous  conflicting  de- 
cisions and  opinions,  even  in  the  same  State  or 
kingdom.  Thus,  in  most  countries  where  the 
civil  law  prevails, it  is  settled  that  if  neither  debt- 
or or  creditor  makes  the  appropriation  when 
the  payment  is  made,  neither.without  the  con- 
sent of  the  other,  can  afterwards  elect  as  to  the 
manner  in  which  the  payment  shall  be  applied; 
but  in  such  cases  the  law  or  the  court  applies 
the  payment  upon  certain  fixed  principles  of 
imputation,  although  these  rules  of  imputation 
are  different  in  different  countries.  And  yet  in 
Scotland,  where  the  civil  law  also  prevails, 
this  general  principle  is  departed  from,  and  the 
creditor,  after  an  indefinite  payment  has  been 
29*]  received  by  him  generally,  may  *ascribe 
it  to  which  debt  he  pleases,  subject  to  certain 
specified  restrictions. 

The  Roman  law  proceeded  upon  the  errone- 
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ous  principle,  that  where  there  was  an  indefi- 
nite payment,  the  creditor  was  bound  to  act 
upon  the  golden  rule  of  doing  as  he  would  be 
done  by,  if  he  was  himself  the  debtor  ;  and 
must,  therefore,  apply  it  in  that  way  which 
would  be  most  beneficial  for  the  debtor.  See 
1  Domat,  b.  4,  tit.  l,sec.4,  arts.  2,  3.  In  adopt- 
ing this  principle,  the  Roman  law-givers  over- 
looked the  fact  that  where  there  were  con- 
flicting interests,  the  golden  rule  applied  to  the 
debtor  as  well  as  the  creditor  ;  and  that,  upon 
the  same  principle,  it  would  be  the  duty  of  the 
debtor  to  allow  his  creditor  to  apply  the  pay- 
ment in  the  way  that  he  might  consider  the 
most  beneficial  to  himself.  In  other  words,that 
the  debtor,  as  well  as  the  creditor,  should  be 
required  to  do  as  he  would  be  done  by  under 
like  circumstances;  the  effect  of  which  conflict- 
ing duties  would  be,  to  leave  the  application  to 
be  made  according  to  equity  between  the  par- 
ties. And  this  rule  of  equity  would  not  require 
the  creditor,  where  both  debts  were  due  and 
ought  to  be  paid,  to  apply  the  payment  to  that 
which  was  secured  upon  the  debtor's  property 
and  drawing  interest;  instead  of  the  one  which 
was  insecure,  and  from  which  he  was  deriving 
no  income  while  he  was  deprived  of  the  use  of 
his  money  by  the  neglect  of  the  debtor  to  pay 
both  debts.  The  true  principle,  unquestiona- 
bly, is  that  stated  by  Ch.  J.  Marshall  in  Field 
v.  Holland,  6  Cr.,  27  :  that  the  debtor,  by  neg- 
lecting to  manifest  his  intention,  or  to  direct 
as  to  the  application  of  a  partial  payment,  tac- 
itly surrenders  the  right  to  the  creditor,  and 
enables  him  to  apply  the  payment  in  such  man- 
ner as  he  shall  think  proper,  provided  such  np- 
plication  is  not  inequitable;  and  if  the  creditor 
is  not  in  a  situation  to  exercise  the  right,  or  if 
he  declines  the  exercise  of  the  power  to  make 
the  appropriation,  because  he  has  no  interest 
in  the  question  and  the  rights  of  third  persons 
only  are  concerned,  the  court  upon  whom  the 
exercise  of  the  power  devolves  in  thafc  case, 
should  make  the  application  upon  equitable 
principles. 

In  Spain,  the  principle  of  the  Roman  law  is 
followed,  in  requiring  the  payment  to  be  ap- 
plied in  that  way  which  is  most  beneficial  to 
*the  debtor,  where  one  debt  is  more  oner  [*3O 
ous  than  another  ;  and  if  that  is  not  the  case, 
the  payment  is  to  be  applied  ratably  to  each 
debt.  Inst.  of  the  Law  of  Spain,  b.  2,  tit.  11, 
Johnston's  Transl.,  186.  The  laws  of  France 
and  of  Holland  are  the  same,  except  that 
where  the  debts  are  not  of  the  same  dates,  and 
it  is  equally  beneficial  to  the  debtor,  the  law 
imputes  the  payment  to  the  oldest  debt.  Code 
Nap.  art.  1256;  Van  Der  Linden,  Inst.  of  Hol- 
land, b.  1,  ch.  18,  sec.  1,  p.  267.  By  the  Civil 
Code  of  La.  no  preference  is  given  on  account 
of  priority  in  date  ;  but  when  both  debts  are 
not  of  a  like  nature,  the  imputation  is  made  to 
the  less  burdensome  ;  and  if  all  things  are 
equal,  it  is  made  proportionably.  Civ.  Code  of 
La., art.  2162.  And  by  the  law  of  Scotland,  as 
I  have  before  said,  the  creditor  is  permitted  to 
make  that  application  which  is  most  beneficial 
to  himself.  The  rule  adopted  there  appears  to 
have  in  view  the  interest  of  the  creditor  more 
than  that  of  the  debtor,  except  that  a  debt  in 
judgment  must  be  first  paid.  Also  where  a 
third' person  is  a  cautioner  or  surety  for  one  of 
the  debts, the  payment  is  applied  pro  rata;  the 
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interest  of  the  cautioner  counterbalancing  that 
of  the  creditor.  2  Bell,  L.  Die.,  art.  Indefinite 
Payment.  But  the  learned  commentator  on  the 
Laws  of  Scotland  and  of  Mercantile  Jurispru- 
dence, seems  to  doubt  the  correctness  of  this 
last  rule.  He  says  it  requires  further  consid- 
eration, although  he  refers  to  two  adjudged 
cases  in  which  it  was  held  that  a  surety  was 
•entitled  to  have  a  pro  rata  application  made.  2 
Bell,  Com.,  535. 

In  England  and  the  U.  S.  and  in  Ireland, 
where  the  common  law  prevails,  the  right  of 
the  creditor  to  make  the  appropriation  to  which 
•debt  he  pleases,  is  generally  admitted,  subject 
to  some  exceptions  ;  but  the  decisions  are  very 
much  in  conflict  with  each  other  as  to  the  time 
within  which  the  creditor  must  exercise  his 
right  of  election,  and  also  as  to  the  right  itself. 
The  decisions  also  conflict  with  each  other  as 
to  the  principles  upon  which  the  court  is  to 
make  the  application, where  the  right  isnotex 
ercised  by  the  creditor  or  the  debtor.  In  Hay- 
wood  v.  Lomax,  1  Vern.,  24,  Ld.  Nottingham 
decided  that  where  an  indefinite  payment  was 
made  by  the  debtor,  it  should  be  applied  most 
31*]  beneficially  for  *him,  as  in  paying  off  a 
mortgage  drawing  interest,  instead  of  an  ac- 
count not  secured  and  on  which  no  interest 
was  payable.  This  decision  has  been  followed 
in  Bacon  v.  Brown,  in  our  sister  State  of  Ky.  1 
Bibb,  334.  This  rule  of  the  civil  law,  of  ap- 
plying the  payment  in  the  way  which  would 
be  most  beneficial  for  the  debtor,  was  also 
adopted  by  Ld.  Holt,  in  a  case  before  him  in 
1697.  Anon.,  Comb.,  463.  But  in  a  subsequent 
case  before  Ld.  Cowper,  in  1707,  it  was  held 
that  where  the  payment  was  general,  the  appli- 
cation was  in  the  party  who  received  the  money, 
and  it  was  decreed  to  be  applied  upon  the  sim- 
ple contract  debt, which  did  not  draw  interest, 
as  being  most  beneficial  for  the  creditor.  See, 
Manning  v.  Western,  2  Vern.,  607,  n.  1.  The 
principle  of  this  decision  was  followed  by  the 
Supreme  Court  of  the  U.  S.,  in  Field  v.  Hol- 
land, 6  Cr.,  27,  and  also  by  the  Court  of  Ap- 
peals in  Ky.,  in  Blanton  v.  Rice,  5  Mon.,  253, 
so  far  as  to  apply  the  payment  to  the  debts 
which  were  most  precarious.  But  in  the  last 
•case  the  court  still  adhered  to  the  principle  of 
applying  the  payment  to  the  debt  on  which  the 
creditor  was  entitled  to  interest,  instead  of  that 
on  which  none  was  payable.  In  Wilkinson  v. 
Sterne,  9  Mod.,  427,  Ld.  Hardwicke  decided 
that  the  debtor  must  make  the  application  at 
the  time  of  payment,  and  that  it  was  too  late 
for  him  to  appropriate  it  in  a  particular  way 
afterwards  ;  that  upon  a  general  payment,  the 
creditor  might  make  the  appropriation  at  any 
time  ;  and  that  in  the  case  then  before  him,  if 
the  creditor  had  been  still  living,  he  might 
have  made  it,  even  at  that  time.  In  Baker  v. 
Stackpoole,  9  Cow.,  435,  Ch.  J.  Savage  recog- 
nized the  right  of  the  creditor  to  apply  an  in- 
•definite  payment  to  any  demand  he  pleased  ; 
-and  also  the  duty  of  the  court  to  make  the  ap- 
propriation, if  the  creditor  neglected  to  do  so. 
But  he  did  not  express  any  opinion  as  to  the 
time  when  the  creditor's  right  of  election  ter- 
minated, and  the  duty  of  the  court  commenced. 
In  the  case  of  U.  S.  v.  Kirkpatrick,  9  Wh. ,  737, 

Mr.  J.  Story,  who  delivered  the  opinion  of  the 
•court,  says:  "It  is  too  late  for  either  party  to 
•claim  a  right  to  make  an  appropriation  of  the 
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payment,  after  the  controversy  has  arisen."  In 
a  previous  case,  however,  Ch.  J.  Marshall,  in 
delivering  the  opinion  of  *the  same  court,  [*32 
held  that  the  creditor  having  once  exercised 
the  right  of  election, was  bound  by  it;  but  that 
until  such  election  was  made,  the  creditor  at 
any  time  was  free  to  apply  the  payment  either 
to  a  bond  or  to  a  simple  contract,  and  without 
intimating  that  any  other  restriction  existed 
upon  the  power  of  the  creditor  to  make  the 
appropriation  at  any  time  he  pleased.  Ma^or 
v.  Patten,  4  Cr.,  320  The  Court  of  Appeals  in 
Va.  decided  that  the  creditor  was  bound  to 
make  the  appropriation  soon  after  the  pay- 
ment was  received.  Hillv.  Sutherland, 1  Wash., 
128.  In  the  case  of  U.  8.  v.  Kirkpatrick,  it  was 
held,  that  in  the  case  of  a  public  officer  receiv- 
ing and  paying  over  public  moneys,  from  time 
to  time,  the  principles  relative  to  a  running  ac- 
count between  individuals  must  be  applied, 
even  where  different  sureties  were  concerned. 
But  in  Lysaght  v.  Walker,  Ld.  Tenterden,  who 
delivered  the  opinion  of  the  House  of  Lords, 
declared  that  there  was  no  inflexible  rule  which 
necessarily  required  subsequent  payments  to 
be  applied  in  payment  of  the  first  items  of  the 
account,  when  different  interests  were  con- 
cerned. 

Amid  these  conflicting  opinions  and  contra- 
dictory decisions,  it  will  not  be  strange  if  we 
should  not  be  able  to  find  any  other  rule  to  gov- 
ern this  anomalous  case,  and  to  apply  the  pay- 
ment of  June  5,  than  to  apply  it  equitably, 
having  at  the  same  time  a  due  regard  to  the 
rights  of  all  concerned.  Equality  among  cred- 
itors and  sureties  is  equity;  and  if  there  was 
any  reason  for  supposing  that  this  payment  was 
made  out  of  the  moneys  received  for  tolls 
during  the  boating  season  of  1825,  as  well  as 
in  the  spring  of  1826,  or  that  it  was  the  Col- 
lector's own  money,  the  equitable  rule  would 
be,  to  appropriate  it  ratably  between  the  three 
bonds,  so  as  to  give  to  the  sureties  in  each  bond 
the  benefit  of  the  payment,  in  proportion  to 
the  amounts  for  which  they  were  severally 
holden.  But  if  the  payment  was  made  out  of 
the  moneys  received  for  tolls  in  the  spring  of 
1826,  all  of  which,  except  $557. 90,  was  received 
after  the  sureties  in  the  third  bond  became  an- 
swerable for  the  faithful  appropriation  of  the 
money  collected  by  Van  Slyck,  it  would  not 
be  equitable  to  apply  any  of  the  proceeds  of 
those  tolls  to  relieve  the  sureties  in  the  first 
and  second  *bonds,  from  their  liabilities  [*33 
for  the  tolls  of  the  previous  year,  which  had 
been  wasted  or  misapplied.  If  the  debtor  him- 
self had  manifested  such  an  intention  at  the 
time  the  payment  was  made,  it  might  have  de- 
termined the  rights  of  the  parties,  although  it 
was  not  such  an  appropriation  as  the  court 
would  make, unless  the  sureties  in  the  last  bond 
could  satisfy  the  court  that  such  appropriation 
by  the  debtor  was  not  made  in  good  faith.  At 
the  time  of  this  payment,  in  June,  1826,  Van 
Slyck  had  in  his  hands  about  $11,000  of  tolls, 
which  he  had  received  in  April  and  May  of  that 
year.  It  cannot,  therefore,  be  presumed  that 
he  made  the  payment  out  of  his  own  money, 
without  proving  any  fact  from  which  such  a 
presumption  could  arise  ;  and  as  he  had  then 
been  removed  from  office,  he  had  then  no  in- 
ducement to  apply  the  payment  to  one  part  of 
his  indebtedness  in  preference  to  another. 
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The  result  of  my  examination  is,  that  if  in- 
definite payments  are  made.on  account  of  pub- 
lic moneys  received, and  the  moneys  are  placed 
in  a  general  account,  by  the  officers  of  the 
Treasury  or  the  Comptroller,f  rom  time  to  time, 
without  any  specific  appropriation  thereof, and 
the  accounts  have  not  been  stated  and  settled 
after  the  receipt,  of  such  payment,  and  where 
no  intention  was  manifested  by  the  debtor  as 
to  the  application  of  the  money,  such  general 
payments  are  not  necessary  to  be  applied  to  the 
first  items  of  charge  on  the  debit  side  of  the 
account ;  but  they  may  be  thereafter  appropri- 
ated according  to  equity  ;  and  that  in  making 
such  an  equitable  appropriation  in  the  present 
case,  if  any  error  has  occurred,  it  was  in  not 
crediting  the  $410.04,  part  of  the  payment  of 
June  5,  to  the  third  bond,  instead  of  deducting 
it  from  the  amount  for  which  the  sureties  in 
the  second  bond  were  holden.  As  the  defend- 
ants in  the  court  below  had  it  in  their  power, 
by  the  production  of  the  books  in  their  hands, 
or  in  the  hands  of  one  of  them,  to  show  out  of 
what  funds  this  payment  was  made,  I  am  in- 
clined to  think  the  $410.04  should  not  have 
been  allowed  without  some  further  proof  or 
explanation  ;  but  as  the  plaintiffs  in  error  can- 
not complain  of  this  error  in  their  favor,  the 
judgment  of  the  Supreme  Court  should  be  af- 
firmed. 

34*]  *By  Senator  Maison.  At  the  time  of  the 
giving  of  the  bond  now  in  suit,  Van  Slyck  was 
largely  indebted  to  the  Treasury  for  tolls  which 
he  had  collected  and  had  not  paid  over.  A  por- 
tion of  the  toll  moneys  collected  by  Van  Slyck, 
after  the  liabilities  of  the  parties  had  commenced 
upon  the  bond  in  controversy  has  been  ap- 
plied, or  is  claimed  to  be  applied,  to  make  good 
his  previous  defalcations.  It  does  not  appear 
that  Van  Slyck  ever  directed  any  specific  ap- 
propriation of  the  tolls  by  him  received  on  or 
after  June  1,  1825.  And  any  intention  of  ap- 
propriation to  the  injury  of  his  sureties  is  not 
to  be  inferred.  Nor  does  it  appear  that  the 
Comptroller  made  any  specific  appropriation 
thereof  ;  he  gave  Van  Slyck  a  credit  on  his 
general  account,  for  all  the  moneys  he  paid.on 
the  books  in  the  Comptroller's  office,  and  the 
Comptroller  cannot  be  allowed  to  make  any 
appropriation  specifically,  after  a  controversy 
has  arisen  in  relation  to  it.  Nay,  so  far  from 
there  having  been  any  appropriation  made  of 
these  moneys,  the  Comptroller  expressly  testi- 
fies, that  there  was  no  specific  appropriation 
made  of  them,  either  by  himself  or  Van  Slyck. 

Van  Slyck  did,  in  the  months  of  June  and 
July,  literally  and  strictly  comply  with  the 
very  letter  and  spirit  of  his  bond,  by  paying 
into  the  Treasury  all  moneys  during  those 
months,  received  as  Collector ;  yet  has  the  sum 
of  $1,093.64  of  tolls  collected  June  1  been  in 
effect  applied,  in  relief  of  the  sureties  in  the 
former  bond,  to  the  part  payment  of  an  ar- 
rearage due  from  Van  Slyck  to  the  Treasury, 
anterior  to  the  time  of  the  giving  the  bond  in 
controversy  ;  and  to  that  amount  is  Van  Slyck 
made  a  defaulter  under  the  new  bond,  and  the 
jury,  under  the  directions  of  the  circuit  judge, 
have,  in  effect,  found  that  the  sureties  of  the 
bond  in  suit  must  respond  to  the  Treasury  in 
that  amount.  I  say  this  amount  has  in  effect 
been  applied  as  suggested.  The  credit  of  May 
30,  of  $9,936.63,  was  made  by  a  check  or  draft 
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upon  the  Rochester  bank  ;  the  cashier  of  that 
bank  testifies,  that  that  check  or  draft  was  not 
presented  or  paid  at  the  bank  until  June  4  ; 
that  May  30  Van  Slyck  had  not  cash  enough 
in  the  bank  to  meet  that  draft ;  that  nearly  all 
the  deposit  of  $1,100  of  tolls  made  June  1, 
being  required  to  make  good  that  draft,  and 
out  of  which  moneys  the  draft  was  paid.  The 
money  *in  deposit  up  to  June  1  was  [*35 
$8,842.99,  which  was  short  of  the  amount  of 
the  draft  by  $1,093.64  before  mentioned.  This 
amount,  therefore,  which  should  have  been 
credited  to  the  defendants  on  their  bond,  has 
gone  to  pay  in  part  a  defalcation  which  existed 
before  the  giving  the  bond  in  question.  Not 
only  the  tolls  collected  June  1,  but  the  tolls- 
collected  on  every  day  of  that  month  have  gone 
in  the  same  way,  in  relief  of  the  parties  of  the 
first  bond.  I  cannot  assent  to  such  manifestly 
unjust  and  illegal  diversion,  and  inequitable 
appropriation  of  these  moneys,  to  the  injury 
of  the  sureties  in  the  bond  in  suit. 

I  have  before  remarked,  that  the  testimony 
shows  that  neither  Van  Slyck  nor  the  Comp- 
troller made  any  appropriation  of  the  moneys 
collected  by  Van  Slyck  on  and  after  June  1, 
both  having  omitted  it,  "the  law,"  says  Mr.  J. 
Story,  in  the  case  of  U.  S.  v.  Kirkpatrick,  9- 
Wh.,  737,  "  will  apply  the  payments  according 
to  its  own  notions  of  justice."  I  think  I  am 
safe  in  asserting  that  no  law  can  be  found  de- 
claring it  to  be  just,  that  the  sureties  in  this 
case  should  be  made  liable  at  all  for  mcneys 
collected  by  Van  Slyck,  their  principal,  dur- 
ing the  months  of  June  and  July,  which  have 
been  by  him  in  truth  and  in  fact  paid  into  the 
Treasury;  but  which,  from  the  manner  of  the 
keeping  the  accounts  at  the  office,  have  gone 
to  the  discharge  of  delinquencies  for  which 
other  sureties  are  responsible.  I  admit  that 
Van  Slyck  could  make  such  an  application  and 
appropriation  of  the  moneys  as  he  pleased ;  they 
were  under  his  power  and  control;  he  might 
have  converted  them  to  his  own  use,  if  he  had 
seen  fit  to  do  so;  it  was  to  coerce  an  honest  dis- 
charge of  his  duty  in  paying  the  toll  moneys 
into  the  Treasury,  that  sureties  are  taken;  but 
I  deny  that  the  Comptroller  has  any  right,  in 
law  or  equity,  to  make  an  application  of  (lie 
moneys  collected  and  paid  by  Van  Slyck  dur- 
ing the  life  of  this  bond,  to  the  discharge  of 
a  debt  due  from  Van  Slyck  to  the  Treasury, 
which  accrued  during  the  life  of  another  bond, 
and  for  which  competent  sureties  have,  or 
should  have  been  taken.  It  would  be  gross  in- 
justice to  compel  a  man,  whether  he  would  or 
no,  to  pay  the  debt  of  another,  which  he  never 
agreed,  undertook  or  promised  to  pay,  and  is 
under  no  legal  or  equitable,  or  moral  or  hon- 
orable *obligation  to  pay.  If  this  judg  [*3(> 
ment  is  suffered  to  stand,  that  will  be  the  pre- 
cise effect  in  this  case.  Upon  the  assumption 
that  Van  Slyck  is  insolvent,  the  sureties  in  this, 
case  are,  by  this  judgment,  made  to  pay  a  debt 
which  is  due  from  the  sureties  in  the  first 
bond.  Such  a  judgment,  the  law,  according  to- 
its  own  notions  of  justice,  could  never  render 
against  any  man.  The  case  of  U.  S,  v.  Jan- 
uary, 7  Cr.,  574,  is  very  much  like  the  case  un- 
der consideration.  The  Supervisor  of  the  Reve- 
nue appointed  Arthur  a  Collector;  he.in  Aug., 
1797',  executed  a  bond  with  the  defendants  as. 
his  sureties  to  the  U.  S.,  with  a  condition,  thai 
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he  would  faithfully  perform  the  duties  of  Col- 
lector. In  Mar.,  1799,  he  was  reappointed.and 
then  gave  one  R.  Patterson  his  surety  in  a  new 
bond.  The  Supervisor  kept  one  general  account 
with  the  Collector;  there  was  a  balance  against 
the  Collector  when  he  gave  the  second  bond 
of  $6,483.59.  Proof  was  offered  to  show  that 
the  Supervisor  had  said  that  the  Collector  had 
paid  a  sufficient  sum  to  discharge  the  bond  first 
given,  and  that  which  he  had  paid  should  be 
so  applied.  The  Circuit  Court  instructed  the 
jury,  that  if  they  believed  the  Supervisor  had 
made  the  election  and  promise  as  proved, it  was 
a  declaration  of  his  election  how  the  payments 
made  by  Arthur  should  be  applied,  and  that 
whether  a  formal  entry  in  the  books  of  their  ap- 
propriation, corresponding  with  that  election, 
were  made  or  not,  was  immaterial,  and  that 
the  jury  ought  to  consider  the  application  as 
made.  The  Attorney  for  the  U.  S.  exceptedto 
this  opinion.  The  Supreme  Court  of  the  U. 
S.  declared  that  opinion  erroneous,  and  re- 
versed the  judgment  rendered  on  the  verdict. 
Duval,  J.,  in  delivering  the  opinion  of  the 
court,  said,  the  law  with  respect  to  the  appli- 
cation of  particular  payments,  where  the  debt- 
or owes  distinct  debts,  has  long  since  been  set- 
tled; the  debtor  has  the  option,  if  he  thinks 
fit  to  exercise  it,  and  may  direct  the  applica- 
tion of  any  particular  payment  at  the  time  of 
making  it.  If  he  neglects  to  make  the  appli- 
cation, the  creditor  may  make  it;  if  he  also 
neglects  to  apply  the  payment,  the  law  will 
make  the  application.  In  this  case,  continues 
the  judge,  a  majority  of  the  court  is  of  opinion 
that  the  rule  adopted  in  ordinary  cases  is  not 
37*]  applicable  to  a  case  *circumstanced  as 
this  is — where  the  receiver  is  a  public  officer, 
not  interested  in  the  events  of  the  suit,  and 
who  receives  on  account  of  the  U.  S.,  where 
the  payments  are  indiscriminately  made,  and 
where  different  sureties  under  distinct  obliga- 
tions, are  interested.  It  will  be  generally  ad- 
mitted, that  moneys  arising,  due  and  collected, 
subsequently  to  the  execution  of  the  second 
bond,  cannot  be  applied  to  the  discharge  of  the 
first  bond,  without  manifest  injury  to  the  sure- 
ty in  the  second  bond  ;  and  vice  versa,  justice 
between  the  different  sureties  can  only  be  done 
by  reference  to  the  Collector's  books,  etc.  The 
principle  settled  by  the  Supreme  Court  in  that 
case,  should  have  a  controlling  application  in 
this.  It  is  a  sound  moral  as  well  as  legal  and 
equitable  principle,  and  if  it  be  allowed  its 
proper  influence  in  the  decision  of  this  cause, 
the  judgment  given  recognizing  a  distinct  con- 
trary principle,  should  be  reversed.  The  court 
below  has,  however,  recognized  and  adopted 
this  principle  of  the  Supreme  Court  of  the  U. 
S.  to  its  full  extent,  in  relation  to  the  payment 
of  June  5,  1826.  At  the  closing  of  the  account 
they  say  expressly,  that  the  defendants  are  en- 
titled to  be  credited  for  so  much  of  the  amount 
paid  by  Van  Slyck  June  5,  as  can  be  shown  to 
have  been  received  by  him  for  tolls  prior  to 
April  14,  1826,  when  new  sureties  were  given. 
And  why  the  same  principle  should  not  have 
been  applied  at  the  commencement  of  the  ac- 
count, I  am  at  a  loss  to  conceive. 

It  appears  to  me  that  justice  and  equity  con 
cur  in  declaring  that  ail  the  toll  moneys  col- 
lected by  Van  Slyck  during  the  life  of  this 
bond,  and  which  have  been  by  him  paid  over 
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to  the  Treasury,  should  be  credited  to  these 
defendants;  and  they  cannot,  in  judgment  of 
law,  be  deemed  responsible,  only  for  those 
moneys  collected  during  the  life  of  this  bond, 
and  not  paid  over  pursuant  to  its  conditions. 
As  the  judgment  in  this  case  has  not  been  ren- 
dered in  accordance  with  this  rule,  I  am  for 
reversing  it. 

By  Senator  Tracy.  The  main  principle  in- 
volved in  this  case  is  that  of  the  appropriation 
of  payments,  and  the  determination  of  it  de- 
pends essentially  on  the  manner  in  which  the 
account  for  the  moneys  received  for  toll& 
should  be  arranged,  *whether  as  an  ac-  [*3& 
count  between  the  Collector  and  the  State,  or 
as  one  between  the  State  and  the  several  sets  of 
sureties.  The  plaintiffs  in  error  complain,  and 
with  some  show  of  reason,  that  the  Supreme 
Court  has  treated  the  account,  in  both  these 
aspects,  so  as  to  deprive  them  of  the  benefit  of 
credits  to  which  they  would  have  been  enti- 
tled if  either  of  the  two  modes  of  arranging  the 
account  had  been  adhered  to.  This  error,  if  it 
exists,  has  proceeded,  I  have  no  doubt,  from 
an  effort  on  the  part  both  of  the  court  and  the 
financial  officers  of  the  State,  to  do  what  they 
supposed  equal  justice  to  all  parties  interested 
in  the  subject,  whether  they  were  parties  U> 
the  suit  or  not.  But  it  is  our  business  to  con- 
fine our  decision  to  the  legal  rights  of  the  par- 
ties as  they  appear  before  us,  without  antici- 
pating contingent  questions  of  equity  that  may 
hereafter  arise. 

That  the  Comptroller  did  always  treat  the 
account  as  one  between  the  State  and  the  Col- 
lector, and  not  as  one  between  the  State  and 
the  several  sets  of  sureties,  is  a  fact  about  which 
there  is  no  room  for  dispute.  The  copy  of  the 
account  returned  with  the  bill  of  exceptions 
shows  it;  and  the  Comptroller  testifies,  "that 
in  keeping  the  account,  he  had  no  reference  to- 
the  different  sureties  of  the  Collector; "  that 
the  charges  were  made  against  the  Collector 
for  moneys  received,  according  to  the  returns 
furnished  by  him,  and  all  payments  credited 
in  general  account.as  and  when  received.  That 
this  was  the  proper  and  legal  mode  of  keeping 
the  account  is,  I  think,  equally  plain.  The 
Collector  received  his  appointment  from  the 
Canal  Commissioners  under  the  general  powers 
confided  to  them  by  the  Laws  of  1817  and  1820. 
These  laws  prescribed  nothing  as  to  the  form 
or  duration  of  his  appointment, .or  the  security 
he  should  give  for  the  faithful  performance  of 
his  duties;  all  was  left  to  the  discretion  of  the 
Commissioners.  By  the  law  of  1820,  p.  189, 
sec.  20,  they  were  authorized  to  make  all  need- 
ful rules  and  regulations  in  respect  to  the  col- 
lection of  tolls  and  the  payment  thereof  to  the 
Commissioners  of  the  Canal  Fund.  Under  this 
authority,  they  appointed  Collectors,  and 
adopted  a  regulation  requiring  fresh  security 
at  stated  periods.  There  is  nothing  in  the  case 
to  justify  the  opinion  that  the  taking  of  fresh 
security  was  a  discharge  *of  the  former  [*31> 
security,  or  that  it  should  be  regarded  other- 
wise than  cumulative  security.  This  is  a  fact 
which  materially  distinguishes  this  case  from 
U.  S.  v.  January,  7  Cr.,  572,  where  the  second 
bond  was  given  on  a  renewal  of  the  commis- 
sion or  second  appointment  to  the  office.  Here 
there  appears  but  one  appointment  and  a  con- 
tinuous, unbroken  responsibility  from  the  of- 
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Hcer  to  the  State.  This  responsibility  no  way 
•depended  on  the  security  given,  but  resulted 
from  the  fact  and  nature  of  the  trusts  confided 
to  him,  and  would  be  the  same  whether  he  had 
or  had  not  given  pledges  for  the  faithful  exe- 
cution of  those  trusts.  The  tenure  of  his  of- 
fice was  the  pleasure  of  the  Commissioners, 
and  they  could  at  any  time  exact  additional 
security  under  the  penalty  of  a  revocation  of 
his  appointment.  With  the  taking  or  existence 
of  this  security,  the  Comptroller  had  no  con- 
cern, nor  was  he  necessarily  acquainted  with 
the  fact  that  security  was  taken;  for  it  was 
wholly  the  business  of  the  Commissioners,  in 
whose  names,  or  the  names  of  some  of  them, 
the  security  was  received.  Under  such  circum- 
stances, there  could  be  no  other  proper  or 
practical  way  for  keeping  the  account,  but  as 
one  between  the  Collector  and  the  State.  This 
was  the  mode  sanctioned  in  the  case  of  the 
Postmaster-General  v.  Furber,  4  Mass.,  333, 
"where  the  reasons  for  it  were  less  forcible  than 
here;  for  there  the  different  securities  were  re- 
quired and  received  by  the  party  keeping  the 
account. 

The  inquiry  then  occurs  as  to  the  appropria- 
tions to  be  made  of  payments  on  such  an  ac- 
count. The  whole  law  on  the  subject  of  the 
application,  or  as  it  is  sometimes  called,  the 
imputation  of  payments,  was  learnedly  dis- 
cussed and  fully  expounded  in  Clayton's  case; 
Devaynes  v.  Noble,  1  Meriv. ,  572 ;  and  the  rules 
there  settled  are;  1.  Where  there  are  several 
debts  or  liabilities,  the  debtor  has  the  power  to 
direct  to  which  the  payment  shall  apply;  2.  If 
the  debtor  does  not  make  the  direction,  the 
creditor  may  elect  how  to  apply  it;  3.  If  there 
is  but  one  general  account  and  no  specific  di- 
rection, the  payments  shall  apply  to  extinguish 
the  indebtedness  in  the  order  of  its  time,  or 
pro  tanto.  The  question  which  has  given  birth 
to  most  of  the  English  cases  on  the  subject,  and 
occasioned  decisions  not  very  reconcilable  with 
4O*]  each  other,  *does  not  arise,  I  think,  in 
the  present  case;  certainly  not.  if  the  rights 
between  the  different  sureties  are  kept  out  of 
view,  as  they  should  be  in  arranging  the  ac- 
count as  one  strictly  between  the  principal  and 
the  State.  But  still  a  brief  reference  to  this 
question  may  aid  to  illustrate  the  point  of  the 
present  controversy. 

The  rule  of  the  civil  law  is  that  if  the  credit 
-or,  from  the  failure  of  the  debtor  to  direct  the 
appropriation  of  the  payment,  obtains  the  right 
to  make  it,  he  must  exercise  the  right  when 
the  payment  is  made,  and  testify  his  election 
by  an  acquittance  or  some  other  sufficient  evi- 
dence to  the  debtor.  But  if  he  fail  to  do  so, 
his  right  of  election  is  gone,  and  the  law  ap- 
plied the  payment  most  beneficially  for  the 
debtor  in  the  extinguishment  of  that  portion 
of  his  indebtedness  which  was  most  burden- 
some to  him — as  of  a  debt  bearing  interest  in 
preference  to  one  that  did  not — of  one  secured 
by  a  penalty  rather  than  of  one  resting  on  a 
simple  stipulation;  and  if  the  debts  were  equal, 
then  to  the  oldest.  This  is  on  the  presumable 
intention  of  the  debtor  to  make  the  best  use  he 
could  of  his  money,  and  which  intention  the 
law  would  execute, though  the  debtor  failed  to 
declare  it.  But  the  course  of  the  English  de- 
cisions and  of  some  in  this  country  has  been 
rather  to  reverse  this  rule  of  the  civil  law,  by 
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presuming  for  the  creditor,  in  the  absence  of 
any  express  appropriation  by  either  party,  the 
benefit  of  an  intention  to  apply  the  payment 
most  to  his  advantage,  at  least  to  extend  the 
time  to  him  for  testifying  his  election.  The 
cases  of  Goddard  v.  vox,  2  Str.,  1194;  New- 
march  v.  Clay,  14  East,  239;  Peters  v.  Ander- 
son, 5  Taunt.,  596,  are  of  this  tendency;  and 
so  also  is  to  be  regarded  the  opinion  of  Ch. 
J.  Marshall  in  The  Mayor  v.  Patten,  4  Cr.,  317, 
where  he  says:  "  No  principle  is  recollected 
which  obliges  the  creditor  to  make  the  election 
of  appropriation  immediately."  But  the  direc- 
tion of  the  decisions  has  not  been  uniform;  for 
the  cases  of  Maggot  v.  Mitts,  Ld.  Ray m.,  287; 
Dowev.  Holdsworth,  Peake,  N.  P.,  64;  Robert 
v.  Garnie,  3  Cai.,  14,  are  in  support  of  the  civil 
law  rule.denyingto  the  creditor  the  advantage 
of  an  ex  post  facto  election.  And  the  point  is 
still  so  much  unsettled,  that  the  Master  of  the 
Rolls  avoided  passing  upon  it  in  Clayton's  case, 
*saying  that  he  should  feel  a  good  deal  [*4 1 
embarrassed  if  the  general  question  of  the 
creditor's  right  to  make  the  application  of  in- 
definite payments  had  then  to  be  determined. 
Probably,  it  will  most  conduce  to  justice  be- 
tween debtors  and  creditors  that  the  rule  should 
not  be  absolute  either  way,  for  cases  are  con- 
tinually occurring  where  an  inflexible  appli- 
cation of  it  would  be  inconsistent  with  equity 
and  reason.  As  the  principle  now  stands,  the 
courts,  in  the  absence  of  a  distinct  appropria- 
tion of  either  party,  will  impute  the  payment 
with  a  regard  to  the  probable  disposition  that 
would  have  been  made  by  the  parties  at  the 
time.to  be  collected  from  all  the  circumstances 
of  the  transaction.  But  the  discretion  which 
courts  assume  in  this  respect,  is  restricted  in 
cases  of  payment  on  a  single  running  account 
between  the  same  parties,  where  there  has 
been  a  uniform  adherence  to  the  civil  law  rule, 
that  of  imputing  the  payments  to  the  prior  in- 
debtedness, extinguishing  it  pro  tanto  in  its 
order  of  date.  The  rule  has  even  been  extended 
to  cases  where  the  account  was  not  strictly  be- 
tween the  same  parties,  as  was  the  fact  in 
Clayton'*  case,  and  in  Bodenham  v.  Purchis,  2 
Barn.  &  Aid.,  39,  where  the  creditor  having 
blended  an  account  between  different  persons, 
the  payments  were  held  to  apply  pro  tanto, 
though  the  creditor  lost  thereby  security  for 
part.  Also,  in  Kirby  v.  Duke  of  Marlboroitgh, 
2  Maule  &  S.,  18,  where  the  creditor  was  al- 
lowed the  advantage  of  general  payments  in 
preference  to  the  defendant,  who  was  a  se- 
curity for  the  latter  portion  of  the  indebted- 
ness, on  the  principle  that  the  payments  were 
made  generally  on  an  open  account  between 
the  creditor  and  the  debtor.  And  much  the 
same  was  ruled  in  U.  8.  v.  Kirkpatrick,  9  Wh., 
720.  where,  though  sureties  were  interested  in 
a  particular  appropriation,  the  court  decided, 
that  it  being  a  running  account  between  the 
Government  and  the  Collector,  unbroken,  ex- 
cept where  balances  were  adjusted  for  the  pur- 
pose of  making  rests,  the1  payments  should  be 
applied  to  extinguish  the  debt  according  to  the 
priority  of  time, so  that  credits  are  to  be  deemed 
payments  pro  tanto  of  the  debts  antecedently 
due.  The  last  case  is  scarcely  distinguishable 
from  the  present  one;  and,  indeed,  the  court 
below  adopt  it  as  analogous,  and  make  it  a 
•"controlling  authority  for  refusing  the  [*42 
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defendants  the  benefit  of  the  payments  which 
Van  Slyck  made  in  July,  after  the  defendants 
became  his  sureties,  although  it  was  pretty 
evident  that  this  payment  was  made  entirely 
from  moneys  collected  after  their  liability 
•commenced.  And  it  is  on  this  principle,  alone, 
that  this  refusal  can  stand;  for  if  the  court  had 
disregarded  the  rule  in  the  same  degree  in  refer- 
ence to  this  payment  that  it  did  In  reference 
to  the  last  payment  which  Van  Slyck  made, 
it  could  not  have  sustained  the  charge  of 
the  circuit  judge,  that  the  jury  might  infer 
the  intention  of  Van  Slyck  from  the  circum- 
stances, and  if  they  believed  he  intended  its 
application  to  the  May  tolls,  they  should  not 
allow  it  in  the  present  suit.  This  position  was 
erroneous,  because  the  testimony  of  the  Comp- 
troller is  positive  that  Van  Slyck  never  gave  to 
him  any  intimation  whatever  for  a  specific  ap- 
propriation of  the  payment,  and  that  he,  in 
fact, never  made  any,  but  credited  it  generally, 
without  regard,  and  probably  without  knowl- 
edge of  the  coincidences  which  are  relied  on 
afterwards  for  establishing  an  intention  in 
Van  Slyck  of  making  a  specific  appropriation 
of  it;  an  appropriation,  it  may  be  here  ob- 
served, which  he  could  not  have  produced  in 
fact,  had  he  distinctly  directed  it.  If,  there- 
fore, this  part  of  the  case  were  to  be  disposed 
of  in  regard  to  the  principle  advanced  by  the 
oourt  in  the  other  part  of  it,  that  where  there 
are  different  sets  of  sureties,  each  should  have 
the  benefit  of  the  amount  actually  received  by 
his  principal  during  the  period  of  his  surety- 
ship, there  would  be  no  doubt  that  the  charge 
of  the  judge  was  erroneous;  inasmuch  as  it 
took  from  the  jury  the  inquiry  whether  the 
payment  in  July  was  of  money  received  by 
Van  Slyck  after  the  defendants  became  sure- 
ties. But  if  the  principle  adopted  in  fact  by 
the  Comptroller,  of  applying  the  payments 
generally,  is  correct,  then  the'direction  of  the 
•circuit  judge  was  immaterial,  and  the  verdict 
in  this  respect  proper.  But  from  these  prem- 
ises it  follows,  necessarily,  that  the  payments 
made  in  April  and  June,  1826,  should  be  ap- 
propriated on  the  same  principle,  and  that  the 
Supreme  Court  has  erred  in  attempting  to  set 
up  another  rule  for  their  government,  in  con- 
flict with  the  rule  they  had  just  applied  to  the 
payment  in  July,  1825.  The  distinction  be- 
43*]  tween  the  sureties  is  put  on  *the  author- 
ity of  U.  8.  v.  January,  before  referred  to,  but 
w'here,  as  I  have  already  noticed,  the  facts  are 
not  analogous.  But  if  they  were,  the  author- 
ity should  be  as  good  at  one  end  of  this  case 
as  at  the  other,  and  if  the  Supreme  Court  had 
made  the  same  application  of  it  to  the  first 
payment  as  to  the  last,  it  would  have  had  to 
reverse  the  decision  of  the  circuit  judge.  But 
that  case  is  a  rule  only  for  itself.  There  is  no 
principle  to  be  gathered  from  it  in  respect  to 
the  right  of  sureties  to  control  appropriations 
of  general  payments  on  a  running  account  be- 
tween the  principal  and  the  creditor.  Mr.  J. 
Story,  speaking  of  it  in  Postmaster- Gen.  v. 
Farber,  4  Mas.,  335,  says  he  does  not  under- 
stand it  as  inculcating  a  different  doctrine  than 
that  where  there  is  no  specific  appropriation 
by  either  party,  the  sums  paid  by  the  principal 
shall  be  applied  to  extinguish  the  indebtedness 
in  order  of  time,  without  regard  to  any  change 
of  sureties  that  may  have  occurred.  But  he 
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admits  what  all  must  who  read  it  carefully, 
that  "It  is  somewhat  difficult  from  the  facts 
of  the  case  as  reported,  to  give  a  very  definite 
interpretation  of  the  opinion  of  the  court." 
This  last  case,  Postmaster-Gen,  v.  Furber,  is,  in 
its  circumstances,  much  like  the  present.  It 
was  an  action  against  a  deputy  postmaster  and 
his  sureties,  where  there  had  "been  two  bonds 
given,  and  where  the  sureties  on  the  second 
bond  sought  to  have  the  payments,  made  after 
its  execution,  applied  for  their  benefit  rather 
than  to  a  prior  indebtedness  existing  at  the 
time  they  became  sureties.  But  the  court  de- 
cided that  in  the  absence  of  any  distinct  appro- 
priation, the  rule  was  the  same,  whether  the 
case  respects  a  principal  or  a  surety;  for  the 
rule  supposed  that  when  payments  were  made 
generally,  and  applied  to  extinguish  the  in- 
debtedness of  the  principal  in  order  of  time, 
they,  necessarily,  extinguished  the  indebted- 
ness of  the  sureties  in  the  same  order.  I  have 
no  doubt  that  this  mode  of  appropriating  gen- 
eral payments  is  sanctioned  by  authority  and 
by  policy,  especially  in  cases  of  public  officers, 
where  fresh  security  given  for  the  performance 
of  the  same  duties  under  the  same  appoint- 
ment should  be  deemed  merely  cumulative. 
It  is  unnecessary  now  to  discuss  the  rights  of 
the  sureties  to  contribution  between  them- 
selves, for  the  question  does  not  arise;  but  so 
far  as  there  is  a  concurrent  liability,  [*44 
their  rights  would  of  course  be  governed  by 
the  common  rules  applicable  to  co-sureties. 
To  conclude.  I  am  of  opinion  that  the  Supreme 
Court  erred  in  excluding  from  the  principle  of 
a  general  credit  the  payments  made  by  Van 
Slyck' in  April  and  June,  1826,  and,  therefore, 
the  judgment  should  be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative — Senators  Fox,  Griffin, 
Lacey,  Maison,  Seger.  Tracy — 6. 

In  the  negative — The  CHANCELLOR  and 
Senators  Armstrong,  Beardsley,  Beckwith,  Bishop, 
Edmonds,  Fink,  Halsey,  Lawyer,  MacDonald, 
McDowell,  Willes,  Young— 13. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Application  of  payments— When  parties  neglect, 
application  will  be  made  according  to  equity.  Cited 
in— SDenio,  290:  1  Abb.  App.  Dec.,  204;  1  Sandf., 
453 : 4  Kob.,  551 ;  36  Super.,  512 ;  42  Super.,  352  ;  75  Ind., 
271;39N.J.  L.,  549. 

Security  for  one  debt  does  not  preclude  applica- 
tion. Cited  in— 75  N.  Y.,  465 ;  83  N.  Y.,  86. 

Interest— Computation  of,u>hen  payments  have  been 
made.  Cited  in— 2  Hun,  525 ;  5  T.  &"  C.,  138. 

Application  by  creditor  when  debtor  makes  no  direc- 
tion. Cited  in— 11  Barb.,  34. 90 :  44  Super,  23;  45  Mo., 
181. 


HATCH  t>.  MANN. 

Fees  of  Ministerial  Officers — Extra  Compensation. 

A  constable  or  other  ministerial  officer,  the  fees 
for  whose  official  services  are  prescribed  by  law, 
cannot  maintain  an  action  on  a  promise  of  extra 
compensation  for  extra  services,  although  services 
beyond  what  could  legally  be  required  are  rendered 
by  the  officer. 

Citations— 7  Taunt.,  246 ;  2  R.  S.,  650,  sec.  5 ;  1  Roll., 
313 ;  Latch,  54 ;  W.  Jones,  65 ;  1  Hawk.  P.  C.,  ch.  68; 
sec.  4:  1  Chit.,  176,  295 :  1  Camp.,  218:  3  Camp.,  374, 
4  Conn.,  471 :  1  Pick.,  175 :  7  Ser«r.  &  R.,  447 ;  2  Harr. 
&  G.,  54;  1  Bailey,  70;  2  Burr.,  924;  Cro.  Jac.,  203;  1 
Black.  204. 
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ERROR  from  the  Supreme  Court.  Hatch 
applied  to  Mann,  a  constable,  to  arrest 
his  debtor  of  the  name  of  Gallup.  Mann  de- 
clined, but  on  a  promise  of  being  well  paid, 
undertook  the  service,  and  went  with  a  person 
employed  by  him  to  assist,  to  the  house  of 
Gallup,  at  the  hour  of  3  A.  M.,  and  watched 
until  daybreak,  when  he  succeeded  in  arresting 
him.  Hatch  refusing  to  pay,  Maun  sued  him 
in  a  justice's  court,  and  a  jury  rendered  a  ver- 
dict in  his  favor  for  the  sum  of  $1.75,  on  which 
the  justice  rendered  judgment.  The  defend- 
ant removed  the  cause  by  certiorari  into  the 
45*]  Yates*C.  P..  where  the  judgment  of  the 
justice  was  affirmed.  He  then  sued  out  a  writ 
of  error  removing  the  record  into  the  Supreme 
Court,  where  the  judgment  of  the  C.  P.  was 
affirmed  ;  and,  as  a  last  resort,  removed  the 
record  into  this  court.  See  case  and  opinion 
of  Supreme  Court,  9  Wend.,  262. 

The  cause  here  was  argued  by, 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  the  defendant  in 
error. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  amount  origi- 
nally in  controversy  in  this  cause,  before  the 
justice,  for  which  the  defendant  in  error  ob- 
tained a  verdict,  was  very  trifling ;  and  if  an 
important  principle  were  not  involved  in  the 
decision  of  the  court  below,  this  case  would 
hardly  deserve  the  serious  consideration  of  the 
members  of  this  court.  The  case,  however,  in 
the  court  below,  appears  to  have  turned  upon 
the  question  whether  a  ministerial  officer, 
whose  fees  or  compensation  for  particular  serv- 
ices are  fixed  by  law,  can  recover  an  extra 
compensation  for  the  performance  of  such 
services,  beyond  the  allowance  prescribed  by 
the  Legislature  in  the  Fee  Bill,  where  more 
than  ordinary  diligence  is  used  in  the  perform- 
ance of  those  services ;  in  other  words,  wheth- 
er the  promise  of  a  party  to  pay  the  sheriff  or 
a  constable  an  extra  fee  for  the  service  of  proc- 
ess is  legal  and  binding,  so  as  to  enable  the  of- 
ficer to  recover  such  extra  compensation  in  an 
action  of  assumpsit.  There  was,  indeed,  no 
evidence  in  the  court  below  that  the  plaintiff 
had  a  warrant  against  Gallup,  or  that  he  made 
the  arrest  in  the  character  of  a  public  officer  ; 
the  justice  having  precluded  the  introduction 
of  any  such  evidence  on  the  part  of  the  defend- 
ant on  the  trial  before  him.  Strictly,  there- 
fore, the  plaintiff  had  no  legal  claim  whatever 
against  the  defendant  for  the  arrest  of  Gallup; 
for  if  he  was  not  acting  in  the  character  of  a 
public  officer,  and  under  a  legal  warrant,  the 
arrest  was  not  only  an  illegal  but  a  criminal 
act,  for  which  he  was  liable  to  an  indictment, 
as  well  as  to  a  civil  action  for  the  assault  and 
imprisonment ;  and  no  action  could  be  sus- 
4<$*]  tained  by  the  plaintiff  *upon  a  promise 
to  pay  him  for  doing  such  improper  and  ille- 
gal act.  It  is  like  a  promise  to  indemnify  the 
editor  of  a  paper  for  the  publication  of  a  libel, 
or  an  agreement  to  indemnify  a  sheriff  for  a 
known  violation  of  his  duty ;  both  of  which 
are  absolutely  void,  as  against  public  policy 
and  as  founded  on  illegal  considerations.  The 
object  of  all  law  is  the  promotion  of  the  pub- 
lic welfare  and  the  suppression  of  vice  and  im- 
morality. Hence,  the  law  will  not  assist  any- 
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one  in  recovering  a  demand  which  originates 
in  a  breach  or  violation,  on  his  part,  of  its- 
principles  or  enactments;  or  where  the  party 
seeking  to  recover  requires  any  aid  from  :m 
illegal  transaction  to  establish  his  case.  Simp- 
son  v.  Blow,  7  Taunt.,  246.  This  principle- 
alone,  in  the  absence  of  any  proof  that  the  art 
for  which  the  plaintiff  claimed  compensation 
was  aulhorizeci  and  legal,  would  probably  be- 
sufficient  to  show  that  the  recovery  of  the 
plaintiff  was  contrary  to  law.  I  am  disposed, 
however,  to  examine  this  case  as  if  the  plaint- 
iff in  the  court  below  had  established  the  fact 
that  he  was  a  constable,  and  was  authorized 
by  a  legal  warrant  to  arrest  Gallup  at  the  suit 
of  Hatch ;  that  the  latter  promised  the  con- 
stable to  pay  him  an  extra  compensation,  be- 
yond the  allowance  fixed  by  the  statute,  if  he 
would  effect  such  arrest ;  and  that  the  legal 
fee  of  the  constable  was  not  sufficient  fully  to- 
compensate  him  for  the  service  of  the  warrant 
in  the  particular  case,  under  the  circumstances 
in  which  that  service  was  made. 

The  Legislature  has  thought  proper  to  pre- 
scribe specific  allowances  for  the  service  of  a 
warrant,  and  for  notifying  the  plaintiff,  and 
for  mileage,  without  giving  any  further  com- 
pensation for  the  extra  trouble  to  which  the 
officer  might  be  subjected  in  the  performance 
of  these  services  in  particular  cases.  The  Leg- 
islature has  also  explicitly  declared  that  no 
judge,  justice,  sheriff,  or  other  officer  what- 
ever, or  other  person  to  whom  any  fees  or 
compensation  shall  be  allowed  by  law  for  any 
service,  shall  take  or  receive  any  other  or 
greater  fee  or  reward  for  such  service,  but 
such  as  is  or  shall  be  allowed  by  the  laws  of 
this  State.  2  R.  S.,  650,  sec.  5.  And  any  per- 
son violating  this  statutory  provision  is  de- 
clared to  be  guilty  of  a  misdemeanor,  and  is 
also  liable  to  the  party  aggrieved  for  treble 
damages  The  framers  of  these  statutory  pro- 
visions are  *not  chargeable  with  the  ab-  [*47 
surdity  of  supposing  that  the  compensation 
prescribed  in  the  Fee  Bill  would  be  a  full  and 
adequate  one  for  the  performance  of  the  serv- 
ice in  each  particular  case ;  but  to  prevent  ex- 
tortion and  oppression  on  the  part  of  public 
officers,  and  the  interminable  litigation  which 
must  necessarily  arise  if  the  amount  of  their 
compensation  or  the  value  of  their  services  was 
dependent  upon  the  circumstances  of  each  case, 
a  fixed  allowance  has  been  prescribed  by  law, 
which,  taking  one  case  with  another,  was 
deemed  a  fair  compensation.  If  this  allow- 
ance is  more  than  the  service  is  worth  in  one 
class  of  cases,  the  officer  has  the  benefit  of  it, 
as  the  party  for  whom  the  service  is  performed 
must  pay  it ;  and  it  is,  therefore,  but  reason- 
able that  the  officer  should  sustain  the  loss  in 
other  cases,  if  it  should  turn  out  that  this  fixed 
compensation  is  an  inadequate  allowance  for 
the  service  performed.  These  principles  are 
as  old  as  the  law  itself.  Formerly  the  sheriff 
received  a  fixed  salary  from  the  Crown,  and 
was  not  permitted  to  receive  any  other  com- 
pensation for  his  services,  either  for  extra 
troubfe  or  otherwise,  Sherleyv.  Packer,  1  Roll., 
313;  and  after  it  was  found  expedient  to  allow 
them  to  take  fees  for  particular  services,  the 
common  law  still  adjudged  them  to  be  guilty 
of  extortion  if  they  took  anyt  hing  more.  It  be- 
came also  the  settled  law  at  that  earl}'  day  that 
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a,  promise  to  pay  money  to  a  public  officer  for 
<loiug  that  which  the  law  would  not  suffer  him 
to  take  anything  for,  or  to  pay  more  than  was 
allowed  by  law,  was  merely  void,  however 
freely  and  voluntarily  it  might  appear  to  have 
been  made.  Bathov.  Baiter,  Latch,  54;  8.  C., 
W.  Jones,  65.  For,  as  Sergeant  Hawkins  says, 
if  once  it  should  be  allowed  that  such  prom- 
ises could  sustain  an  action,  the  people  would 
be  quickly  given  to  understand  how  kindly 
they  would  be  taken ;  and  happy  would  that 
man  be  who  could  have  his  business  well  done 
without  them.  1  Hawk.  P.  C.,  ch.  68,  sec.  4. 
The  principles  of  these  early  cases  will  also  be 
found  to  be  adhered  to  in  the  recent  English 
decisions.  Lane  v.  Sewall,  1  Chit.,  175;  Dew 
v.  Parsons,  Id. ,  295 ;  Morris  v.  Burdelt,  1 
Camp. ,  218;  Bilke  v.  Havelock,  3  Id. ,  374.  And 
the  same  principles  will  also  be  found  embodied 
in  the  reported  decisions  of  several  of  our  sis- 
ter States.  Preston  v.  Bacon,  4  Conn.,  471; 
48*]  Shattuck  v.  *  Woods,  1  Pick.,  175;  Bussier 
v.  Pray.  7  Serg.  &  R.,  447;  Carrol  v.  Tyler,  2 
Har.  &  G.,  54;  Smith  v.  Smith,  1  Bailey,  70. 
The  cases  in  which  extra  allowances  have  been 
made  to  public  officers,  are  cases  where  serv- 
ices were  performed  by  them  for  which  no 
compensation  was  prescribed  in  the  .Fee  Bill, 
or  where  the  services  were  not  rendered  by 
them  as  officers,  but  in  their  private  charac- 
ters. Here  the  only  service  performed  by  the 
constable  was  that  of  arresting  a  party  on  a 
warrant ;  and  although  he  went  in  the  night- 
time, it  was  still  a  part  of  the  same  service  for 
which  a  specific  allowance  is  made  by  law. 
The  fact,  therefore,  that  it  was  done  at  an  un- 
usual hour,  cannot  authorize  the  constable  to 
receive  an  extra  compensation.  It  is  even 
doubtful  whether  it  is  consistent  with  public 
policy  to  permit  a  public  officer  to  receive  and 
retain  an  extra  compensation  for  his  services, 
even  as  a  voluntary  donation,  if  such  extra  al- 
lowance is  founded  upon  a  promise  made  to 
the  officer  previous  to  the  performance  of  the 
duty  ;  but  certainly  this  court  cannot  sanction 
a  recovery  founded  upon  such  a  promise,  with- 
out, a  virtual  repeal  of  the  statute.  Neither 
public  sentiment  or  the  law  of  the  land  would 
justify  a  Senator  in  receiving  compensation  for 
extra  trouble  and  at  unseasonable  hours,  as  a 
member  of  a  legislative  committee ;  although 
the  law  might  authorize  him  to  charge  the  per- 
son at  whose  request  it  was  performed,  for 
preparing  or  copying  a  petition,  to  be  after- 
wards presented  by  him  to  the  Senate.  In  this 
case,  I  think  the  justices  of  the  Supreme  Court, 
probably  from  the  pressure  of  official  duties 
and  from  the  trifling  amount  in  controversy 
between  the  parties,  have  overlooked  the  ob- 
vious distinction  between  the  performance  of 
extra  services  by  a  public  officer,  and  the  per- 
formance of  the  services  specified  in  the  Fee 
Bill  in  a  more  vigilant  and  faithful  manner 
than  usual ;  and  their  judgment  is  for  that 
reason  erroneous  and  should  be  reversed,  to- 
gether with  the  judgments  of  the  justice  and 
of  the  Court  of  C.  P. 

By  Senator  Tracy.  I  will  not  doubt  for  a 
moment  that  the  judgment  of  the  Supreme 
Court  should  be  reversed.  In  the  language  of 
honest  J.  Wilmot,  2  Burr.,  924,  I  say,  "  this 
is  a  most  shameful  and  scandalous  action,"  and 
49*]  it  would  not,  *I  am  confident,  have  ob- 
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tained  the  countenance  of  any  court,  had  its 
principle  been  duly  considered.  That  a  pub- 
lic officer,  whose  fees  are  prescribed  by  law, 
may  maintain  an  action  to  recover  an  addition- 
al sum  promised  him  by  a  party  for  doing  his 
official  duty,  is  a  monstrous  proposition, 
fraught  with  every  kind  of  mischief.  The  pre- 
tense that  it  is  for  extra  services  would  cover 
any  conceivable  corruption  or  extortion.  What 
are  extra  services  in  the  performance  of  a  de- 
fined official  duty  ?  The  Supreme  Court  seem 
to  define  them  as  being  "extraordinary  efforts, 
beyond  what  an  officer  is  strictly  bound  to 
make."  But,  "  Nil  agit  exemplum,  litem  quod 
lite  resolvit."  What  are  the  "extraordinary  ef- 
forts" which  an  officer  can  make  to  discharge 
his  official  duty,  which  he  is  not  strictly  bound 
to  make  ?  When  he  takes  upon  himself  the 
office,  he  solemnly  swears  to  discharge  the  du- 
ties of  it  "  according  to  the  best  of  his  ability." 
Has  he,  then,  an  extraordinary  ability  beyond 
his  best  ability,  for  the  exertion  of  which  he 
may  legally  demand  extra  pay  ?  If  it  be  so  in 
regard  to  a  constable,  it  is  equally  so  in  regard 
to  every  other  officer,  judicial  or  ministerial. 
They  all  take  the  same  oath  and  all  are  em- 
braced together  in  the  same  prohibition.  The 
language  of  the  2  R.  S. ,  650.  sec.  5,  is  :  "  No 
judge,  justice,  sheriff,  or  other  officer  whatso- 
ever, or  other  person  to  whom  any  fees  or  com- 
pensation shall  be  allowed  by  law  for  any  serv- 
ice, shall  take  or  receive  any  other  or  greater 
fee,  or  reward  for  such  service,  but  such  as  is 
or  shall  be  allowed  by  the  laws  of  this  State." 

If  a  constable,  for  making  "  extraordinary 
efforts"  to  perform  an  ordinary  official  act, 
may  not  only  receive,  but  may  also  collect  by 
law  a  compensation  beyond  what  the  statute 
allows  for  the  act,  any  other  officer  may  do 
the  same;  and  sheriffs,  legislators  and  judges 
might  and  soon  would  put  their  "extraordina- 
ry efforts"  in  the  market,  to  be  had  by  the 
highest  bidder.  This  is  a  sickening  and  re- 
volting view  of  the  subject,  I  admit,  but  it  is 
one  forced  on  my  mind  by  the  case.  It  car- 
ries back  my  thoughts  to  scenes  which  I  trust 
are  never  to  be  witnessed  in  this  country,' when 
chancellors  and  judges  made  a  business  trans- 
action of  receiving  gratuities  from  parties  for 
*expediting,  i.  e.,  making  "  extraordina- [*5O 
ry  efforts"  to  dispose  of  their  suits.  These 
gratuities  were  not  deemed  bribes  for  pervert- 
ing justice,  but  merely  compensation  for  "ex- 
traordinary efforts"  to  administer  it  "  beyond 
what  an  officer  was  strictly  bound  to  make." 
The  great  Ld.  Bacon,  by  the  workings  of  whose 
mighty  mind 

"  Darkness  fled, 

Light  shone,  and  order  from  disorder  sprung," 

secured  his  eternal  epitaph  of,  "  wisest,  bright- 
est, and  meanest  of  mankind;"  not  by  contami- 
nating his  fingers  with  bribes  to  do  in  justice,  for 
it  is  recorded  of  his  judicial  decisions  that  nev- 
er one  of  them  was  reversed,  or  even  the  fair- 
ness of  it  questioned — but  by  receiving  gratu- 
ities for  making  ''extraordinary  efforts"  to 
discharge  his  official  duty.  It  was  because  he 
had  an  itching  palm  and  sold  his  offices  for 
gold,  that  he  was  impeached,  fined,  impris- 
oned, degraded  and  disgraced,  and  that  genius 
which  like  a  meridian  sun  should  have  illu- 
mined a  world,  for  this  reasonable  practice  of 
taking  extra  pay  for  "  extraordinary  efforts," 
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was  shorn  of  its  beams,  and  will  forever  "  in 
dim  eclipse,  disastrous  twilight  shed." 

I  have  scarcely  patience  to  look  for  author- 
ities to  support  a  principle  which  of  itself  is 
paramount  to  all  authority.  I  would  not  do 
it,  were  it  not  a  sort  of  official  obligation  to 
show,  whenever  it  can  be  done,  that  every  de- 
cision made  by  me  as  a  member  of  this  high 
court  is  in  harmony  with  the  judicial  decisions 
of  that  country  from  which  we  have  borrowed 
most  of  our  notions  of  civil  jurisprudence  and 
public  duty.  As  it  is,  without  looking  far  for 
cases,  I  find  two  which  I  think  to  the  point. 
The.  first  is  Bridge  v.  Cage,  Cro.  Jac.,  103,  and 
was  an  action  of  assumpsit  by  an  under  sheriff 
to  recover  money  promised  to  him  in  consider- 
ation that  he  would  execute  a  writ  of  elegit, 
for  which  service  no  fees  are  provided  by 
law.  The  court  held  the  promise  void,  and 
that  an  action  cannot  be  maintained  by  an  of- 
ficer to  recover  a  compensation  not  given  by 
law,  though  the  promise  was  freely  and  vol- 
untarily made,  and  even  joined  with  another 
promise  made  on  a  lawful  consideration.  The 
next  case  is  Stotesbury  v.  Smith,  2  Burr.,  924, 
where  a  promise  to  pay  a  bailiff  a  sum  of  mon- 
ey in  consideration  of  accepting  certain  per- 
51*]  sons  as  bail,  was  held  void  *even  after 
verdict  for  the  plaintiff.  Sir  William.  Black- 
stone,  who  also  reports  this  case,  1  Bl. ,  204, 
says ,  "  The  King's  Bench  were  all  of  opinion 
that  this  was  an  illegal  consideration,  and  re- 
versed the  judgment  with  much  indignation." 
The  same  result,  but  unmingled  with  the 
slightest  feeling  of  disrespect  for  the  worthy 
court  that  pronounced  it,  will,  I  trust,  take 
place  in  regard  to  this  judgment. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
voted  as  follows : 

In  the  affirmative — The  PRESIDENT  of  the  Sen- 
ate, the  CHANCELLOR,  and  Senators  Armstrong, 
Bishop,  Cropsey,  Edmonds,  Edwards,  Oanse- 
voort,  Halsey,  Jones,  Lacey,  Lansing,  Loomis, 
Mac  Donald,  Maison,  Tracy,  Van  Schaick, 
Wittes—18. 

In  the  negative — Senators  Beardsley,  Beck- 
with,  Downing,  Fisk,  M'Dowell — 5. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing— 9  Wend.,  262. 

Distinguished-53  Barb.,  387,  390. 

Cited  in— 1  Hill,  88  ;  26  N.  Y.,  128 :  81  N.  Y.,  259  ;  3 
Hun,  634 ;  4  Hun,  72 ;  6  T  &  C.,  154,  222 ;  26  How.  Pr., 
488 ;  43  How,,  Pr.,  197 :  46  How.  Pr.,  485, 492 ;  47  How. 
Pr.,  268  :  6  Abb.  Pr.,  242;  13  Abb.  N.  S.,  133,  134;  2 
Sandf .,  323 ;  8  Bos.,  156  ;  2  Hilt.,  15 ;  3  Daly,  262  ;  5 
Daly,  127 ;  118  Mass.,  552  ;  24  Wis.,  279 ;  14  Minn.,  489  ; 
17  Am.  Rep.,  217  (58  N.  Y.,  112). 


DOWNER  «.  EGGLESTON. 

Set-off— Pleading —  Agency. 

A  bond  debt  may  be  set  off  against  any  demand 
recoverable  under  the  common  counts,  or  for  which 
an  indebitatus  assumpsit  will  lie. 

A  plaintiff  cannot,  by  declaring  specially,  when  he 
may  recover  his  demand  under  a  general  count,  de- 
prive the  defendant  of  his  set-off. 

A  defendant  has  a  right  to  insist  upon  a  set-off,  al- 
though he  has  positively  agreed  to  account  or  pay 
over  to  the  plaintiff  moneys  which  the  plaintiff  has 
authorized  him  to  receive  as  his  agent. 

Citations-1  East,  375 ;  2  Maule  &  S.,  510 ;  2  Esp.  N. 
P.,  626 ;  2  Johns.,  150, 156 ;  5  Johns.,  105 ;  6  Cow.,  613; 
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Bab.  Set-off.  8  ;  4  Camp.,  385 ;  1  Esp.,  378 ;  2  R.  S.,  354, 
sec.  18 ;  17  Mass.,  66 :  10  Mass.,  223 ;  1  East,  575 ;  13 
Ves.,  180 ;  2  Cai.,  33 ;  Cowp.,  56. 

17RROR  from  the  Supreme  Court.  Eggleston 
JL  sued  Downer  in  the  Supreme  Court,  and  de- 
clared upon  a  written  instrument  made  by  the 
defendant  in  Dec.,  1829,  whereby  he  acknowl- 
edged to  have  received  of  the  plaintiff  a  receipt 
of  A.  Nelson  &  Co.  for  5,032  feet  of  square 
hemlock  timber,  the  property  of  the  plaintiff, 
and  agreed  to  account  for  the  timber,  if  he 
should  dispose  of  it,  to  the  full  amount  of  the 
proceeds,  *deducting  the  charges  of  A.  [*52 
Nelson  &  Co.  for  securing  the  same  from  high 
water  ;  the  instrument  specifying  that  the  tim- 
ber should  not  be  sold  for  less  than  6  cents  per 
cubic  foot.  The  defendant  pleaded  the  general 
issue,  and  accompanied  the  same  with  a  notice 
that  on  the  trial  of  the  cause  he  would  prove 
that  it  was  agreed  by  the  plaintiff,  that  the 
proceeds  of  the  lumber  should  be  applied 
towards  the  payment  of  a  bond  which  he  held 
against  the  plaintiff,  on  which  the  sum  of  $500- 
would  become  due  and  payable  Jan.  1,  1830, 
and  that  the  same  was  accordingly  applied.  He 
also  gave  notice  of  set-off  for  money  lent,  se- 
cured by  the  same  bond.  On  the  trial  of  the 
cause,  the  instrument  declared  on  was  pro- 
duced, and  it  was  proved  that  the  defendant 
had  admitted  that  he  had  sold  $100  worth  of 
the  timber  at  7  cents  per  foot,  and  the  residue 
at  8  cents  per  foot,  the  $100  to  be  paid  in  Apr., 
1830,  and  the  price  of  the  residue  of  the  timber 
to  be  paid  in  the  summer  of  1830.  The  whole 
amount,  at  the  above  prices,  was  shown  to  be 
$280.32.  This  suit  was  not  commenced  until 
after  July,  1831.  Here  the  plaintiff  rested.  The 
defendant  offered  in  evidence  the  bond  set 
forth  in  his  notice,  which  was  objected  to  as 
inadmissible  as  a  set-off,  as  the  claim  of  the 
plaintiff  was  founded  on  a  demand  not  liqui- 
dated, or  capable  of  being  ascertained  by  cal- 
culation. The  objection  was  sustained  by  the 
circuit  judge,  and  the  defendant  excepted. 
The  defendant  then  proved,  by  one  Daniel 
Moyer,  that  at  the  time  when  the  bond  set  forth 
in  the  notice  was  executed,  the  plaintiff  agreed 
that  when  the  timber  in  question  was  sold,  the 
proceeds  thereof  should  be  applied  towarda 
payment  of  the  bond.  In  answer  to  which, 
Darius  Eggleston,  the  father  of  the  plaintiff, 
proved  a  state  of  facts  entirely  inconsistent 
with  the  testimony  of  Moyer  ;  and  further, 
that  about  a  month  after  the  bond  was  exe- 
cuted, the  defendant  offered  to  take  the  receipt 
of  A.  Nelson  &  Co. ,  and  to  sell  the  timber  ; 
that  he  would  thus  save  the  plaintiff  the 
trouble  of  going  to  Albany,  and  would  not 
make  any  charge  for  doing  the  business  ; 
whereupon  the  plaintiff  gave  him  the  receipt 
of  A.  Nelson  &  Co.,  and  took  from  him  the 
instrument  declared  on.  The  defendant  also 
produced  in  evidence  a  note  for  $150.67,  taken 
by  him  on  the  sale  of  a  portion  of  the  timber, 
bearing  date  *Jan.  21, 1830,  payable  Sep.  [*53 
1  then  next.  The  judge  charged  the  jury  that 
the  plaintiff  was  entitled  to  recover  the  value 
of  the  timber,  inasmuch  as  there  was  no  evi- 
dence that  the  purchasers  were  unable  to  pay, 
and  there  had  been  sufficient  time  for  collec- 
tion, unless  the  jury  should  find  that  there  was 
an'  agreement  to  apply  the  proceeds  upon  the 
bond  ;  and  he  left  that  question  to  them.  The 
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defendant  excepted  to  the  charge.  The  jury 
found  a  verdict  for  the  plaintiff  for  $388.28. 
The  defendant  applied  to  the  Supreme  Court 
for  a  new  trial,  which  was  denied  and  judg- 
ment rendered  for  the  plaintiff  for  the  amount 
found  by  the  jury.  The  following  opinion  was 
delivered  in  the  Supreme  Court:  "By  the 
Court,  Nelson,  J.  I  am  of  opinion  the  judge 
erred  in  rejecting  the  bond  offered  as  a  set-off 
.against  the  plaintiff's  demand,  on  the  ground 
that  the  damages  claimed  were  unliquidated, 
and  against  which  there  could  be  no  set-off.  2 
R.  S.,  354,  sec.  18,  sub.  5.  True,  it  can  be  al- 
lowed only  in  actions  founded  upon  demands 
which  could  themselves  be  the  subject  of  set- 
off,  according  to  law.  Was  not  this  such  a  de- 
mand ?  By  the  3d  subdivision  of  the  18th  sec- 
tion, it  must  be  a  demand  for  real  estate  sold, 
or  for  personal  property  sold,  etc. ;  or,  if  not, 
the  amount  must  be  liquidated,  or  be  capable 
of  being  ascertained  by  calculation.  The  de- 
fendant having  sold  the  property  delivered  to 
him  when  the  receipt  was  given,  by  the  terms 
of  it  was  to  account  to  the  plaintiff  for  that 
sum,  deducting  the  amount  payable  for  dock- 
age ;  it  was  a  liquidated  demand,  to  all  intents 
and  purposes.  But  notwithstanding  this  error, 
I  am  of  opinion  the  verdict  is  right.  The  de- 
fendant undertook  to  prove  that  the  avails  of 
the  timber  were  to  be  applied  upon  the  bond 
by  agreement  between  the  parties — and  so  one 
witness  swore  was  the  understanding.  But  it 
was  also  proved  that  the  defendant  had  agreed, 
if  Eggleston  would  secure  by  bond  and  mort- 
gage a  debt  of  about  $300  due  from  him,  and 
two  other  demands  due  from  his  father  and 
brother,  upon  his  farm,  that  he  would  give  up 
his  claim  upon  the  timber,  and  the  plaintiff 
might  apply  the  avails  of  it  to  the  payment  of 
his  other  debts.  The  bond  in  question  was 
given  under  that  arrangement.  The  judge  left 
the  question  to  the  jury,  whether  there  was  an 
54*]  *agreement  to  apply  the  proceeds  of  the 
timber  upon  the  bond.  They  have  found  there 
was  no  such  agreement.  If  the  judge  had  ruled 
that  it  was  a  proper  set-off  in  the  case,  still  the 
right  thus  to  apply  it,  must  have  turned  upon 
the  question  left  to  the  jury,  or  one  substan- 
tially the  same.  The  case  ultimately  depended 
upon  the  testimony  of  two  witnesses,  D.  Eg- 
gleston and  D.  Moyer.  The  one  swore  that  the 
proceeds  of  the  timber  were  to  be  applied  upon 
the  bond  ;  the  other  testified  to  an  arrangement 
which  contradicted  this  idea.  The  course  of 
the  business  tended  to  confirm  the  latter  view. 
The  receipt  for  the  timber  was  taken  originally 
in  the  name  of  the  defendant,  to  secure  his  ad- 
vances ;  it  was  delivered  to  the  plaintiff  when 
the  bond  was  given,  and  again  redelivered  to 
the  defendant  for  the  purpose  of  selling  the 
timber  ;  and  he  then  gave  a  receipt,  not  to  ap- 
ply the  proceeds  of  the  timber  upon  the  bond, 
but  to  account  to  the  plaintiff  for  them.  About 
a  year  and  an  half  had  elapsed  since  the  sale, 
before  this  suit  was  brought,  and  the  defend- 
ant had  not  accounted  for  the  proceeds  ;  the 
securities,  it  seems,  he  took  in  his  own  name  ; 
and  under  these  circumstances  I  see  no  objec- 
tion to  hold  him  accountable.  If  a  part  of  the 
timber  had  been  lost,  he  should  have  shown 
the  fact,  to  have  mitigated  the  amount ;  and  to 
have  exempted  himself  from  being  accountable 
if  he  had  not  received  the  money,  he  should 
WEND.  15. 


have  delivered  over  in  due  time  the  securities, 
or  shown  reasonable  diligence  in  collecting 
them.  New  trial  denied." 

The  cause  was  argued  here  by, 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  HI.  T.  Reynolds,  for  defendant  in  er- 
ror. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  An  agreement  to  pay 
for  goods  or  other  property  in  ready  money, 
does  not  deprive  the  defendant  of  his  right  to 
offset  a  debt  due  to  himself,  which,  under  other 
circumstances,  would  be  a  proper  subject  of 
set-off  ;  unless  it  can  be  shown  that  the  debt 
which  is  sued  for  in  the  name  of  *the  [*55 
plaintiff  is  not,  in  fact,  his,  but  in  equity  be- 
longs to  another.  In  Elaud  v.  Karr,  1  East, 
375,  which  was  an  action  of  assumpsit  for  goods 
sold,  the  defendants  pleaded  a  set-off  of  the 
money  due  on  several  bills  of  exchange  ;  to 
which  the  plaintiff  replied,  that  at  the  time  of 
the  sale  of  the  goods  the  defendants  agreed  to 
pay  for  the  same  in  ready  money.  To  this 
replication  there  was  a  demurrer.  The  Court 
of  King's  Bench,  upon  argument,  held  that  the 
time  of  the  commencement  of  the  action  was 
the  only  time  to  be  regarded  in  reference  to  the 
question  of  set  off;  and  as  there  was  a  debt  due 
from  the  plaintiff  to  the  defendants  at  that  time, 
they  were  entitled  to  set  it  off.  So  in  the  case 
of  Comforth  v.  Rivett,  2  Maule  &  S. ,  510,  where 
the  plaintiff,  Sep.  15,  had  sold  to  the  defendant 
goods  upon  his  agreement  to  pay  ready  money 
therefor,  the  defendant,  at  the  trial,  offered  to 
set  off  a  bill  of  exchange  which  had  been  ac- 
cepted by  the  plaintiff,  and  was  payable  on  the 
16th  of  the  same  moath;  the  Chief  Justice  doubt- 
ing as  to  the  propriety  of  the  set-off,  permitted 
the  plaintiff  to  take  a  verdict  for  the  whole  of 
his  demand,  with  liberty  to  the  defendant  to 
move  to  reduce  the  verdict  to  the  amount  due, 
after  deducting  the  bill  of  exchange.  Upon  a 
motion  for  that  purpose,  the  rule  to  reduce  the 
verdict,  upon  the  defendant's  delivering  up  the 
bill  of  exchange,  was  made  absolute;  Ld.  El- 
lenborough,  and  the  whole  court,  being  of 
opinion  that  the  set-off  should  have  been  al- 
lowed. And  in  Lechmere  v.  Hawkins,  2  Esp. 
N.  P.,  626,  where  the  defendant  had  borrowed 
money  of  his  debtor,  under  an  express  prom- 
ise to  repay  it  notwithstanding  the  previous  in- 
debtedness, the  counsel  for  the  plaintiff  insisted 
that  the  defendant  could  not  set  off  the  previous 
debt  in  an  action  for  the  money  lent.  But  Ld. 
Kenyon  said  he  knew  of  no  such  law  ;  that 
there  might  be  an  honorary  obligation  on  the 
defendant  not  to  insist  upon  the  set  off,  but  the 
court  could  not  enforce  such  an  obligation  or 
consider  it  as  binding;  that  there  were  mutual 
demands  existing  at  the  time  the  action  was 
commenced,  and  such  as  the  statute  gave  the 
defendant  power  to  set  off  against  the  plaintiff's 
debt.  Indeed,  in  every  case  of  set-off  under 
the  statute,  there  is  a  technical  violation  of  the 
defendant's  promise  to  pay  the  plaintiff's  debt 
in  money  *when  it  became  due;  but  there  [*56 
is,  upon  the  other  hand,  a  similar  violation  of 
the  plaintiff's  agreement  to  pay  the  debt  which 
he  owes  to  the  defendant,  which  is  also  due. 
The  law  knows  no  difference  in  the  obligation 
of  one  party  to  keep  his  promise  more  than  the 
other.  And  the  Statute  of  Set-off  proceeds  upon 
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the  equitable  principle,  that  where  both  debts 
are  justly  due,  by  the  neglect  of  each  party  to 
perform  his  agreement,  the  one  debt  should 
compensate  the  other;  so  that  neither  party 
shall  be  permitted  to  recover  the  money  which 
is  due  from  the  other,  while  he  continues  to 
withhold  that  which  is  legally  and  equitably 
due  from  himself.  In  this  case  the  plaintiff 
had  made  an  express  agreement  to  pay  to  the 
defendant  the  first  installment  upon  his  bond, 
Jan.  l,1830,which  sum, together  with  the  inter- 
est, was  due  and  payable  a  long  time  before 
the  defendant  could  have  received  any  money 
upon  the  sale  of  the  timber  ;  and  the  plaintiff 
was  under  the  same  moral  as  well  as  legal  ob- 
ligation to  pay  that  installment,  when  it  be- 
came due,  as  the  defendant  was  to  perform  his 
agreement  to  account  for  the  proceeds  of  the 
timber,  when  a  sale  thereof  should  be  effected; 
unless  there  was  some  subsequent  agreement 
between  the  parties,  that  the  plaintiff  should 
not  be  required  to  perform  his  engagement,  as 
contained  in  the  condition  of  the  bond.  It  is 
not  pretended,  in  this  case,  that  there  was  any 
such  agreement,  either  expressed  or  implied". 
At  the  time  the  bond  was  executed,  the  receipt 
for  the  timber  was  given  up  to  the  plaintiff; 
and  thereby  the  defendant,  according  to  his 
agreement,  as  testified  to  by  D.  Eggleston,  re- 
linquished the  lien  he  had  upon  the  timber  for 
the  $300  which  he  had  advanced,  to  enable  the 
plaintiff  to  get  his  timber  to  market,  which  sum 
was  included  in  the  bond,  and  was  payable 
Jan.  1.  The  defendant,  therefore,  performed 
the  whole  of  his  agreement  as  testified  to  by  D. 
Eggleston.  Both  parties  probably  supposed, 
at  that  time,  that  the  plaintiff  would  be  able 
to  sell  his  timber  in  season  to  meet  the  pay- 
ment first  due  upon  the  bond.  In  this,  however, 
they  were  disappointed ;  and  when  the  defend- 
ant was  going  to  Albany,  in  the  latter  part  of 
December,  he  offered  to  take  the  original  re- 
ceipt and  sell  the  timber  for  the  plaintiff  with- 
57*]  out  charge.  It  is  not  alleged  thatat*this 
time  there  was  any  agreement,  if  the  timber 
was  not  sold,  and  the  money  received  before 
the  bond  became  due,  that  the  money  should 
be  paid  over  to  the  plaintiff,  leaving  the  install- 
ment due  to  the  defendant,  Jan.  1,  unpaid. 
On  the  contrary,  the  terms  of  the  receipt  given 
at  that  time  seem  to  contradict  that  idea.  The 
defendant  agrees  that  if  he  should  be  able  to 
sell  the  timber,  he  will  account  to  the  plaintiff 
for  all  it  shall  fetch  ;  not  that  he  would  pay 
over  all  the  money  to  him,  leaving  the  install- 
ment unpaid,  which  was  then  about  to  fall  due 
on  his  bond.  If  the  plaintiff  did  not  expect 
the  defendant  was  in  some  way  interested  in 
the  speedy  sale  of  the  timber,  and  that  he  might 
be  induced  to  sacrifice  it  by  a  forced  sale,  for 
the  purpose  of  obtaining  the  money  to  meet 
the  first  installment  on  his  bond,  I  cannot  un- 
derstand why  the  restriction  was  inserted  in  the 
receipt,  that  he  should  not  sell  the  timber  at 
less  than  6  cents  per  foot.  It  is  not  usual  to 
impose  formal  restrictions  of  this  kind  upon 
the  powers  of  an  agent  who  undertakes  to  do 
an  act  of  mere  neighborly  kindness,  without 
ar  y  view  to  his  own  benefit.  The  advice  of 
the  individual  for  whom  the  act  is  to  be  per- 
formed is  generally  considered  sufficient  in 
such  a  case.  I  am,  therefore,  inclined  to  think 
that  the  facts  as  well  as  the  law  of  this  part  of 
784 


the  case  have  been  mistaken  ;  that  the  agree- 
ment made  before  the  giving  of  the  bond,  which 
was  literally  as  well  as  fairly  performed  by  the 
defendant,  at  the  time  the  bond  was  given,  has 
been  substituted  for  the  agreement  made  in  the 
latter  part  of  the  next  December,  the  terms  of 
which  last  agreement  are  all  embraced  in  the 
written  receipt  set  forth  in  the  plaintiff's  dec- 
laration; and  that  the  defendant  has  not,  in 
point  of  fact,  violated  any  honorary  obligation, 
in  asking  to  have  the  proceeds  of  the  timber 
applied  towards  the  installment  due  to  him  on 
the  plaintiff's  bond.  But  as  the  receipt  given 
by  him  does  not,  either  in  terms  or  by  neces- 
sary implication,  authorize  him  to  keep  the 
proceeds  of  the  timber  as  a  payment  of  the  bond, 
pro  lanto,  and  as  the  jury  have  decided  against 
the  defendant  as  to  the  supposed  agreement 
made  at  the  time  of  the  execution  of  the  bond, 
it  becomes  necessary  to  consider  the  question 
whether  the  circuit  judge  was  right  in  his  de- 
cision, *that  the  nature  of  the  plaintiff's  [*58 
demand  was  such  that  the  defendant  could  not 
legally  set  off  the  money  due  on  the  bond, 
against  that  demand. 

There  is,  no  doubt,  in  this  case  that  the  nat- 
ure of  the  defendant's  demand  is  such  as  to 
entitle  it  to  be  offset.  But  as  a  set-off  can  only 
be  allowed  in  actions  founded  on  demands 
which  could  be  the  subject  of  set-off  according 
to  law,  it  becomes  necessary  to  inquire  wheth- 
er the  demand  for  which  the  plaintiff's  suit  was 
brought  could  itself  have  been  the  subject  of 
set  off,  if  the  defendant  had  brought  a  suit 
upon  his  bond,  instead  of  the  suit  being  brought 
against  him  by  the  other  party.  The  provision 
of  the  Revised  Statutes  upon  this  subject  was 
not  intended  to  introduce  a  new  principle  in 
the  law  of  set  off ;  but  merely  to  declare  the 
then  existing  law  on  the  subject,  as  settled  in 
our  own  and  the  English  courts.  2  Johns.,  150; 
5  Id.,  105;  6  Cow.,  613;  Bab.  Set-off,  8.  It  is 
proper  here  to  remark  that  the  right  of  set-off 
does  not  depend  upon  the  form  in  which  the 
plaintiff  thinks  proper  to  bring  his  action,  pro- 
vided it  is  in  form  ex  contractu,  but  upon  the 
nature  of  the  demand  for  which  the  suit  is 
brought.  The  plaintiff  cannot,  therefore,  by 
declaring  specially,  when  he  might  recover  the 
debt  under  a  general  count,  deprive  the  de- 
fendant of  his  right  of  set  off.  Thus,  in  the 
ca<se  of  Burgess  v.  Tucker,  5  Johns.,  105,  where 
the  plaintiff,  instead  of  bringing  an  action  of 
debt  upon  an  award  in  his  favor,  brought  an 
action  upon  his  arbitration  bond,  and  assigned 
as  one  of  the  breaches  the  non  performance  of 
the  award,  the  defendant  was  allowed  to  give 
in  evidence  an  off-set  against  the  award;  leav- 
ing the  penalty  of  the  bond  entire,  to  cover  any 
further  breaches  of  the  condition  thereof.  So 
in  the  case  of  Birch  v.  Depeyster,  4  Camp.,  385. 
where  the  plaintiff  had  a  special  count  in  his 
declaration  against  the  defendant,  for  not  ac- 
counting as  the  master  of  a  ship,  together  with 
the  common  counts,  Gibbs,  Ch.  J.,  decided 
that  as  the  plaintiff  might  have  recovered  his 
demand  under  the  common  count  for  money 
had  and  received  to  his  use,  he  could  not  de- 
prive the  defendant  of  his  set-off  by  declaring 
specially,  and  assigning  a  breach,  for  not  ac- 
counting. The  case  of  Assignees  of  Hunter  v. 
Welsh,  1  Esp.,  378,  where  a  *contrary  [*5J> 
principle  was  adopted,  is  not  law.  The  plaint- 
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iff's  demand  was  clearly  for  goods  sold;  and 
upon  whieh  demand  an  action  of  debt,  or  in- 
debitatus  assumpsit  might  have  been  brought  to 
recover  the  money  agreed  to  be  paid  to  the 
plaintiff  therefor;  and  the  ingenious  mode  of 
pleading  resorted  to  in  that  case,  to  enable  the 
assignees  of  a  bankrupt  to  defraud  the  defend- 
ant of  his  legal  and  equitable  right  of  set-off, 
ought  not  to  have  been  permitted  to  have  that 
effect.  In  the  language  of  Oh.  /.  Thompson, 
substance  was  yielded  to  form,  in  that  case, 
for  the  purpose  of  excluding  the  set-off;  al- 
though the  defendant  had  no  other  means  of 
ever  obtaining  satisfaction  of  his  debt.  In  the 
present  case  the  plaintiff  has  been  permitted  to 
recover  the  full  price  for  which  the  timber  was 
sold,  under  the  supposition  that  the  defendant 
had  actually  received  the  money  for  the  same. 
If  he  had  received  the  money,  the  plaintiff 
could  have  recovered  that  money  under  the 
common  counts,  for  money  had  and  received 
to  his  use,  as  in  the  case  of  Birch  v.  Depeyster; 
and  money  had  and  received,  although  the 
amount  is  to  be  ascertained  by  the  evidence 
given  at  the  trial,  and  not  by  mere  computa- 
tion, is  a  proper  subject  of  offset.  It  was  so 
previous  to  the  Revised  Statutes,  and  the  law 
in  this  respect  was  not  intended  to  be  altered 
in  the  recent  revision.  The  case  was  intended 
to  be  provided  for  in  one  of  the  expressions 
adopted  from  the  laws  of  Mass.,  in  the  3d  sub- 
division of  the  18th  section.  2  R.  S.,  354.  The 
expressions  used  in  the  law  of  Mass,  are:  "The 
defendant  may  give  in  evidence  upon  the  gen- 
eral issue  his  or  her  demands  against  the  plaint- 
iff for  goods  delivered,  moneys  paid,  or  serv- 
ices done,"  etc.  And  under  the  provision  for 
allowing  the  defendant  to  offset  a  demand  for 
moneys  paid,  the  Supreme  Court  of  Mass,  have 
decided  that  the  defendant  might  offset  a  de- 
mand for  money  had  and  received  by  the  plaint- 
iff, or  paid  to  him  by  another  person  for  the 
plaintiff's  use.  See  Richards  v.  Stood,  17  Mass., 
66.  The  same  court  bad  also  decided  that 
board  and  lodging,  washing,  etc.,  were  all  in- 
cluded within  the  meaning  of  the  terms  goods 
delivered  and  services  performed  Witter  v. 
Witter,  10  Id.,  223.  1  cannot  concur  in  the 
opinion  expressed  by  the  revisers,  as  contained 
in  their  note  to  the  3d  subdivision  of  the  18th 
6O*]  *section,  in  their  report  to  the  Legisla- 
ture, that  these  expressions,  taken  from  the 
laws  of  Mass.,  " happily  convey  the  spirit  of 
the  decisions,"  even  as  far  as  those  expressions 
were  intended  to  go.  It  is  evident,  however, 
that  the  3d  subdivision  of  the  18th  section  of 
the  Revised  Statutes  was  intended  to  embrace 
that  class  of  demands  which  are  usually  recov- 
erable under  the  common  counts,  as  well  as 
others  in  which  the  amount  of  the  demand  is 
liquidated,  or  is  capable  of  being  ascertained 
by  mere  computation.  The  language  of  the 
statute  must  not,  therefore,  be  so  construed  as 
to  destroy  the  right  of  set-off  in  such  cases,  as 
it  existed  under  the  English  Statutes  and  our 
own.  The  law  of  set-off  has  been  found  very 
beneficial  in  its  operation,  and  it  is  much  bet- 
ter to  extend  than  to  abridge  the  right.  The 
conclusion  at  which  I  have  arrived  in  the  pres- 
ent case  is,  that  the  circuit  judge  erred  iu  re- 
jecting the  set-off , and  that  the  judgment  should 
be  reversed,  and  a  venire  de  now  awarded. 

By  Senator  Tracy.     I  am  satisfied  that  the 
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judgment  of  the  Supreme  Court  is  erroneous 
on  the  ground  on  which  it  was  put.  The  court 
treat  the  question  as  though  the  jury  had 
found  that  there  was  an  agreement  that  the 
bond  should  not  be  set  off;  whereas  the  ques- 
tion before  the  jury  was,  whether  there  was  an 
agreement  that  the  bond  should  be  set  off,  or 
rather  whether  the  proceeds  of  the  receipt 
should  be  applied  towards  the  payment  of  the 
bond.  The  defendant  resorted  to  this  evi- 
dence after  the  judge  had  decided  that  the 
plaintiff's  demand  was  one  against  which  a  set- 
off  could  not  be  made;  and,  of  course,  the 
plaintiff  had  not,  under  this  state  of  the  case, 
any  motive  for  proving  an  agreement  that  the 
bond  should  not  be  set-off.  The  testimony 
which  the  Supreme  Court  refers  to  as  showing 
this  agreement,  proves  nothing  in  regard  to  it; 
for  it  relates  expressly  to  a  transaction  long 
previous  to  the  giving  of  the  receipt  upon 
which  the  action  was  brought.  The  jury,  in 
fact,  only  found  that  there  was  no  agreement 
to  apply  the  proceeds  of  the  receipt  towards 
the  payment  of  the  bond;  but  if  they  had 
found  what  the  court  erroneously  supposes 
they  did  find,  such  an  agreement  would  not 
defeat  the  defendant's  right  to  a  set  off,  if  the 
nature  of  the  *demands  entitled  him  to  [*61 
it.  The  principle  has  long  been  settled,  that 
the  right  of  set-off  may  be  insisted  on,  though 
an  express  promise  has  been  made  to  relinquish 
it.  In  Lechmere  v.  Hawkins,  2  Esp.,  626,  where 
the  debt  from  the  defendant  arose  on  a  loan  by 
the  plaintiff,  on  the  making  of  which  the  de- 
fendant promised  not  to  set  off  his  demand 
against  the  plaintiff,  Ld.  Kenyon  decided  that 
though  such  a  promise  might  create  an  honor- 
ary obligation,  such  as  a  man  who  made  it 
ought  to  observe,  yet  he  knew  no  way  in  which 
it  could  be  considered  a  valid  legal  obligation. 
The  same  principle  was  again  decided  in  Eland 
v.  Karr,  1  East,  575,  and  in  Taylor  v.  Okey,  13 
Ves.,180. 

But  on  the  other  point,  that  the  plaintiff's 
demand  was  one  which  admitted  of  a  set-off  to 
it,  I  am  compelled  to  conclude,  contrary  to  my 
first  impressions,  that  the  circuit  judge  was 
right  and  the  Supreme  Court  wrong.  The 
question  depends  on  the  construction  to  be 
given  to  the  3d  subdivision  of  sec.  18,  2  R.  S., 
354,  the  words  of  which  are:  "  It  must  be  a 
demand  for  real  estate  sold,  or  for  personal 
property  sold,  or  for  money  paid,  or  services 
done;  or  if  it  be  not  such  a  demand,  the 
amount  must  be  liquidated,  or  capable  of  be- 
ing ascertained  by  calculation."  It  will  be 
seen  that  the  language  is  changed  from  that  of 
the  former  Statute  of  Set  off ,  where  the  words 
used  were:  "  If  two  or  more  persons  dealing 
together  shall  be  indebted  to  each  other,  or 
have  demands  arising  on  contracts  or  credits 
against  each  other,"  etc.  But  though  the  words 
are  so  different,  I  cannot  see  that  the  present 
statute  is  more  comprehensive  than  the  former 
one.  It  may  be  doubted  if  it  be  as  much  so; 
though  on  looking  into  the  notes  of  the  revisors, 
I  am  inclined  to  believe  that  they  intended  to 
conform  the  new  statute  to  the  judicial  con- 
structions which  had  been  given  to  the  old  one; 
and  it  would  seem  that  the  last  part  of  the 
clause  was  intended  to  restrain  demands  where 
the  damages  were  not  liquidated  to  the  strict- 
est construction  which  in  this  respect,  the 
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courts  had  given  to  this  class  of  demands.  The 
two  cases  which  the  note  refers  to  on  this  point, 
are  those  of  Brown  v.  Cuming,  2  Cai.,  33, where 
it  was  decided  that  a  party  could  not  set  off  a 
claim  for  damages  for  not  keeping  a  vessel  in- 
sured, and  Gordon  v.  Bowne,  2  Johns.,  156, 
62*]where  it  was  decided  *that  a  set-off  could 
not  be  made  to  an  open  policy  of  insurance, 
though  the  plaintiff  claimed  for  a  total  loss.  In 
the  latter  case  the  court  sustain  the  English 
doctrine,  that  uncertain  damages  cannot  be 
set  off,  and  that  debts  to  be  set  off  must  be 
such  as  an  indebitatus  assumpsit  would  lie  for; 
and  they  approve  the  decision  in  Colson  v. 
Welsh,  I  Esp.  Cas.,  378,  that  a  demand  sound- 
ing in  damages  for  the  breach  of  an  agreement 
was  not  the  subject  of  a  set-off.  In  Howlelt  v. 
Strickland,  Cowp.,  56,  a  case  also  referred  to 
by  the  revisers,  it  was  decided  that  unliqui- 
dated damages  on  a  covenant  cannot  be  set  off. 

In  the  present  case  the  Supreme  Court,  in 
saying  of  the  plaintiff's  claim  that  "  it  was  a 
liquidated  demand  to  all  intents  and  purposes," 
are  certainly  incorrect,  according  to  my  no- 
tions of  what  constitutes  a  liquidated  demand. 
The  sum  had  not  been  fixed  by  the  parties,  nor 
by  any  one  authorized  to  fix  it  for  them;  but  I 
admit  there  is  room  for  doubt  whether  the 
amount  was  "  not  capable  of  being  ascertained 
by  calculation."  That  a  state  of  facts  might 
have  existed  that  would  have  given  a  charac- 
ter to  the  demand  which  would  make  its 
amount  capable  of  being  ascertained  by  calcu- 
lation, is  not  improbable;  but  that  the  receipt 
in  itself  did  not  furnish  a  rule  for  computing 
the  plaintiff's  demand  under  it,  is  very  plain. 
It  was  a  receipt  for  a  receipt;  but  regarding  it 
as  a  receipt  for  the  timber,  it  amounted  to  an 
agreement  to  sell  the  timber  if  he  could,  for 
not  less  than  6  cents  a  foot,  and  to  account  for 
what  it  should  sell  for,  after  deducting  the 
charges  of  the  persons  in  whose  possession  it 
then  was.  This,  instead  of  being  a  demand 
where  the  amount  was  liquidated,  was,  to  all 
intents,  a  special  agreement,  which  might  be 
broken  different  ways,  and  where  the  damages 
for  such  breach  were  unliquidated  and  contin- 
gent. It  is  true  the  measure  of  the  damages 
might  be  ascertained  by  proof,  but  so  it  may  be 
in  all  other  cases  of  an  executory  contract.  Per- 
haps, in  the  event  of  certain  proof  of  the  sum 
received  by  the  defendant,  after  deducting  the 
charges,  indebitatus  assumpsit  for  money  had 
and  received,  would  lie  against  him;  but  even 
then,  a  demand  for  money  had  and  received 
is  not  made  by  the  statute  a  subject  of  set-off. 
If  it  were,  however,  the  state  of  the  plaintiff's 
63*]  case  would  *not  authorize  a  recovery  in 
that  form;  for  there  was  no  proof  that  the  de- 
fendant had  received  any  money  belonging  to 
the  plaintiff,  but  that  he  sold  the  timber  on 
credit;  and  the  judge  put  the  plaintiff's  claim 
to  the  jury  on  the  ground  that  the  purchasers 
were  able  to  pay  and  there  had  been  sufficient 
time  for  collection.  In  this  view  of  the  plaint- 
iff's demand,  the  amount  was  neither  liquidat 
ed  nor  capable  of  being  ascertained  by  calcu- 
lation; it  was  in  every  sense,  a  demand  sound- 
ing in  damages  for  the  breach  of  an  agreement 
and  as  such  not  the  subject  of  set  off ,  and,  con- 
sequently, one  to  which  a  set-off  could  not  be 
made. 

I  have  some  doubts  if  the  evidence  justified 
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the  verdict  to  the  amount  recovered,  but  this 
is  not  a  question  to  be  reviewed  here  and, 
therefore,  though  I  differ  entirely  from  the 
Supreme  Court  in  the  reasons  given  for  their 
judgment;  yet  I  agree  in  the  result,  and  shall 
vote  for  affirmance. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed  ?— the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative— The  PRESIDENT  of  the 
Senate,  the  CHANCELLOR,  and  Senators  Arm- 
strong, Beardsley,  Beckwith,  Cropsey,  Edmonds, 
Edwards,  Gamewort,  Hahey,  Lawyer,  Loomis, 
AlacDonald,  Mack,  Maison,  Wittes — 16. 

In  the  negative — Senators  Bishop,  Downing, 
Fish,  Fox,  Kemble,  Lacy,  Lansing,  M'Dqwell, 
Tracy,  Van  Schaick  Young — 11. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Cited  in— 24  Wend.,  460 ;  49  N.  Y.,  613  :  58  Barb., 
412  ;  82  N.  Y.,  21. 


*MASON  &  HALE 


DENTSON  &  DENISON. 

Practice — Error — Infancy  of  One  of  Two  Joint 
Debtors —  Void  and  Voidable  Contracts  of  In- 
fant— Remedy  of  Infant. 

The  infancy  of  one  or  two  defendants  as  joint 
debtors,  against  whom  judgment  is  rendered  with- 
out assigning  a  guardian  ad  litem  to  the  infant  caa- 
not  be  assigned  as  error  in  fact,  on  a  writ  of  error 
brought  in  the  same  court  to  revoke  the  judgment, 
whereupon  the  capias  ad  respondendum  the  infant 
is  returned  not  found,  and  the  other  defendant 
taken,  and  the  judgment  is  entered  against  both  de- 
fendants, pursuant  to  the  statute  authorizing  pro- 
ceedings against  joint  debtors. 

If  upon  such  judgment  the  joint  property  of  the 
defendants  be  taken  in  execution,  and  the  infant  or 
defendant,  not  brought  into  court,  was  not  liable  to 
the  payment  of  the  debt,  his  remedy,  it  seems,  is  by 
audita  querela  or  by  bill  in  equity. 

The  doctrine  of  the  liability  of  infants  upon  con- 
tracts other  than  for  necessaries,  and  the  distinction 
as  to  void  and  voidable  contracts  as  applicable  to 
infants,  considered  and  discussed. 

Citations— 5  Johns.,  160 ;  3  Taunt.,  307  :  2  Rand., 
178  ;  1  Cow.,  417 ;  1  R.  L..  416,  sec.  2 ;  520,  521 ;  2  R.  S., 
377,  sec.  1;  448,  sec.  8;  Garth.,  278;  2  Rand.,  71;  13 
Mass.,  240 ;  1  H.  Bl.,  75  ;  1  Lev.,  86,  87  ;  Poph.,  178 ;  1 
Salk.,  279  ;  Cro.  Eliz.,  126 :  3  Cai.,  323 ;  10  Johns.,  33  ; 
1  Johns.,  127 ;  3  Burr.,  1806 :  2  Str.,  937 ;  Stat.  West., 
2,  cap.  18,  35 ;  2  Inst..  394,  409,  ch.  25,  pi.  19. 

ERROR  from  the  Supreme  Court,  In  Oc- 
tober Term,  1828,  C.  &  L.  Denison  com- 
menced a  suit  in  the  Supreme  Court  against 
Mason  &  Hale,  in  which  Mason  was  returned 
by  the  sheriff  upon  the  capias  ad  respondendum 
as  taken,  and  Hale  as  not  found.  The  plaint- 
iffs declared  against  both  defendants  under  the 
statute  authorizing  a  proceeding  in  the  suit 
upon  such  a  return  of  the  sheriff  in  the  case  of 
joint  debtors.  The  declaration  was  for  goods 
sold  and  delivered,  and  contained  the  com- 
mon money  counts  and  an  insimul  computassent. 
Mason  gave  a  cognovit  for  $515.64,  upon  which 
judgment  was  entered  against  both  defendants. 
In  May,  1831,  the  defendants  sued  out  a  writ 
of  error  coram  nobis;  i.  e.,  returnable  in  the 
Supreme  Court.  Mason  appearing  by  attorney 
and  Hale  by  guardian,  and  assigned  for  error 
that  at  the  time  of  the  rendition  of  the  judg- 
ment, Hale  was  an  infant  within  the  age  of  21 
years',  and  that  he  ought  to  have  been  per- 
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milled  lo  appear  lo  defend  Ihe  suit  by  guard- 
ian; wherefor  Ihey  prayed  Ihe  judgmenl  mighl 
be  revoked.  The  defendants  in  error  demurred 
to  Ihe  assignmenl  of  error,  and  assigned  for 
special  cause  lhat  it  was  not  alleged  in  the  as- 
signmenl that  Hale  had  appeared  in  any  man- 
ner whatever  in  the  suit  in  which  judgment 
was  rendered.  The  plaintiffs  in  error  joined  in 
demurrer,  and  the  Supreme  Court,  after  argu- 
ment, affirmed  the  judgment  originally  ren- 
65*]  dered.  Mason  *and  Hale  thereupon  re- 
moved Ihe  record  into  this  court  by  writ  of  er- 
ror. See  cases,  arguments  of  counsel,  and  opin- 
ion delivered  in  Supreme  Court,  11  Wend., 
612,  el  seq. 

The  cause  was  argued  here  by, 

Mr.  S.  Stevens,  for  Ihe  plaintiffs  in  error. 

Mr.  J.  A.  Spencer,  for  the  defendants  in 
error. 

The  following  opinions  were'delivered: 

By  the  Chancellor.  The  original  judg- 
ment in  the  Supreme  Court  against  the  plaint- 
iffs in  error,  was  a  judgment  rendered  against 
both  as  joint  debtors,  under  Ihe  statute;  the 
capias  as  to  Hale  having  been  returned  by  the 
sheriff  not  found.  Upon  a  writ  of  error  coram 
vobi$,  in  the  Supreme  Court,  it  was  assigned  as 
error  in  fact  in  the  original  judgment,  that 
Hale,  the  defendant  who  was  not  arrested,  was 
an  infant,  and  thai  he  ought  to  have  been  ad- 
mitted to  appear  and  defend  the  suit  by  guard- 
ian; and  the  question  now  to  be  determined  is, 
whether  a  neglect  to  have  a  guardian  ad  litem 
appointed  for  a  defendant  who  is  not  served 
with  process,  and  who  afterwards  appears  to 
have  been  an  infant,  is  such  an  error  as  will 
authorize  a  reversal  of  the  judgment. 

Perhaps  it  is  not  necessary  for  the  decision 
of  this  cause,  to  determine  the  question  whether 
an  infant  can  in  any  case  be  jointly  liable  with 
an  adult,  upon  a  contract  for  necessaries,  if 
the  infant  thinks  proper  lo  avail  himself  of  the 
plea  of  infancy.  It  is  well  settled  that  the  ob- 
jection of  infancy  is  a  personal  privilege,  and 
that  the  contracts  of  an  infant,  whelher  for 
necessaries  or ;  otherwise,  are  not  void,  but 
merely  voidable;  and  thai  an  adult  joint  con- 
tractor cannot  avail  himself  of  the  objection 
that  his  co-contractor  was  an  infant.  If  an 
adult,  therefore,  should  join  with  the  infant 
in  a  promise  to  pay  for  necessaries  furnished 
to  the  latler,  I  cannot  see  any  good  reason  why 
they  should  not  be  jointly  liable;  or  why  a 
replication,  thai  Ihe  goods  furnished  lo  the  in- 
fant, and  which  formed  the  consideration  of 
66*]  *the  promise  laid  in  the  declaration, 
were  necessaries  suitable  to  his  condition  in 
life,  would  not  be  a  legal  and  perfecl  answer 
to  a  plea  of  infancy.  There,  certainly,  would 
be  no  difficulty  in  framing  Ihe  declaration  in 
such  a  manner  as  to  meet  the  case  supposed, 
so  that  the  replication  would  not  be  considered 
a  departure.  The  promises  laid  in  the  declara- 
tion, in  the  present  case,  are  for  goods,  etc., 
furnished  to  the  adult  as  well  as  the  infant, 
and  also  upon  an  account  staled.  These  are 
promises  for  which  an  infant  cannot  be  per- 
sonally liable,  if  he  avails  himself  of  the  de- 
fense of  infancy  in  due  time,  and  in  the  proper 
form;  but  still,  I  am  not  prepared  to  say,  if  the 
fact  of  Hale's  infancy  was  shown  by  the  dec 
laration,  and  he  had  appeared  by  his  guardian 
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and  neglected  to  make  that  defense,  lhat  the 
judgment  could  be  reversed  as  erroneous. 

As  to  the  adult  party,  a  joint  promise  made 
by  him  and  the  infant  is  binding  as  a  joint 
contract;  and  a  recovery  may  be  had  against 
him,  upon  a  declaration  stating  il  as  a  joinl 
contracl  made  by  him  and  Ihe  infant,  although 
the  infant  avails  himself  of  the  defense  of  in- 
fancy. This  was  so  decided  by  the  Supreme 
Court  of  Ihis  State,  in  Ihe  case  of  Hartness  v. 
Thompson.  5  Johns.,  160;  and  in  Ihe  case  of 
Gibbs  v.  Merrill,  3  Taunl.,  307,  Sir  J.  Mans- 
field, although  he  said  he  could  never  under- 
stand the  rule  of  law  which  declared  an  in- 
fant's contracts  only  voidable,  but  not  void, 
decided  that  a  plea  in  abatement,  by  an  adult 
defendant,  thai  Ihe  conlract  was  made  by  him 
jointly  with  another  person,  was  sustained  by 
proving  that  the  bill  of  exchange  upon  which 
the  suit  was  brought,  was  accepted  by  Ihe  de- 
fendant and  an  infant  jointly.  Several  Nisi 
Prius  decisions  in  England,  as  well  as  a  dictum 
of  Sir  J.  Mansfield  in  the  case  last  mentioned, 
are  in  opposilion  lo  Ihe  judgmenl  of  Ihe  Su- 
preme Court  in  Hartness  v.  Thompson.  I  am 
not  aware,  however,  that  the  question  has  ever 
been  finally  sellled  in  that  country.  The  de- 
cision of  our  Supreme  Court  was  sanctioned 
by  a  majority  of  the  Court  of  Appeals  in  Va. , 
in  the  case  of  Gole  v.  Fennel,  2 Rand.,  178;  and 
it  has  been  subsequently  followed  by  the  courts 
of  our  own  State.  See  Ex parte  Nelson,  1  Cow., 
417.  I  think  the  decision  in  the  case  of  Hart- 
ness*v.  Thompson  is  correcl  in  principle,  [*67 
and  that  a  joint  contract,  made  by  an  infant 
and  an  adult,  constitutes  a  case  of  joint  in- 
debtedness, wilhin  Ihe  meaning  of  Ihe  statute 
authorizing  the  plaintiff  to  proceed  to  judg- 
ment againsl  Ihe  parly  arrested  and  the  one 
nol  taken,  jointly,  for  certain  purposes;  1  R. 
L.,  520,  sec.  13;  2  R.  S.,  377,  sec.  1;  although 
such  contract  is  not  absolutely  binding  upon 
the  infant,  if  he  thinks  proper  to  avail  himself 
of  the  defense  of  infancy. 

It  is,  undoubtedly,  a  general  rule,  thai  no 
judgment  or  decree  can  be  rendered  or  made 
against  an  infant  by  default;  that  if  the  infant 
neglect  to  appear  by  guardian,  it  is  the  duty  of 
the  plaintiff  lo  procure  a  guardian  ad  litem  lo 
be  appoinled  for  him;  and  if  he  appear  by  at- 
torney, or  in  person,  without  a  guardian,  it  is 
error.  The  Statute  1  R.  L.,  416,  sec.  2:  2  R. 
S.,  446,  sec.  8,  requiring  the  appointment  of 
guardians  ad  litem  for  infant  defendants,  is  in 
accordance  with  Ihis  general  principle.  I  can- 
not believe,  however,  that  it  was  the  intention 
of  the  Legislature  to  require  the  appointment 
of  a  guardian  ad  litem  for  an  infant  joint  debtor 
who  had  not  been  served  with  process,  and 
against  whom  no  personal  judgment  could  be 
obtained.  The  objecl  of  this  statutory  proceed- 
ing was  to  save  the  delay  and  expense  of  an 
outlawry,  by  enabling  the  plaintiff  lo  reach  the 
person  and  the  property  of  the  debtor  who  was 
within  the  reach  of  process,  and  also  the  joint 
property  in  his  hands,  or  under  his  control; 
which  property  he  might,  therefore,  apply  to 
the  discharge  of  the  debt,  without  consulting 
with  his  co-contractor. 

The  objection  thai  by  Ihis  course  of  proceed- 
ing an  infanl  might  be  deprived  of  his  defense, 
and  that  the  properly  which  he  held  as  a  joint 
owner  with  another  might  be  taken  to  satisfy 
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a  demand  for  which  he  was  not  liable,  is  equal- 
ly applicable  to  an  adult  who  is  not  served 
with  process,  and  who  has  no  no  notice  of  the 
proceeding,  and  has  no  day  in  court  Such 
cases  have,  undoubtedly,  occurred,  and  may 
again  occur;  but  the  party  who  has  not  been 
served  with  process  is  not  without  remedy. 
From  the  very  nature  of  the  case,  the  judg- 
ment cannot  be  conclusive  against  the  party 
who  has  not  been  arrested,  who  has  had  no 
notice  of  the  suit  against  him,  and  no  oppor- 
tunity to  appear  and  defend  the  same.  Where 
68*J  the  person  not  served  *with  process  was 
not  legally  liable  for  the  payment  of  the  al- 
leged debt  for  which  the  suit  was  instituted, 
and  any  property  belonging  to  him  and  the 
other  defendant  jointly  should  be  seized  on  the 
execution,  he  might  file  a  bill  in  equity  for  re- 
lief. He  might  also  obtain  relief,  so  far  as  his 
interest  in  the  property  was  concerned,  by  a 
common  law  writ  of  audita  querela.  The  stat- 
ute was  intended  to  apply  to  actual  demands 
against  joint  debtors,  in  which  the  party  who 
was  not  served  with  process  has  no  defense; 
and  the  plaintiff  would  not,  therefore,  be  per- 
mitted to  use  the  forms  of  law  for  the  purpose 
of  doing  injustice,  either  to  an  infant  or  an 
adult,  who  has  not  been  notified  of  the  pro- 
ceedings against  him,  and  who  has  had  no  day 
in  court  to  protect  himself  or  his  property  from 
an  unjust  claim,  for  which  he  was  neither  le- 
gally or  equitably  liable. 

In  the  case  of  Loyd  v.  Eagle,  Carth. ,  278, 
where  an  infant  had  become  special  bail,  and 
upon  stire  facias  a  judgment  was  rendered 
against  him,  and  he  was  taken  in  execution, 
he  was  released  upon  an  audita  guerela,  sug- 
gesting his  infancy.  I  presume  in  that  case 
the  judgment  against  the  infant  as  bail  must 
have  been  rendered  upon  the  return  of  two 
nihils,  and  without  any  actual  notice  and  ap- 
pearance by  guardian;  although  the  particular 
facts  are  not  stated  in  the  report.  So  in  Allen 
v.  Minor,  2  Rand.,  71,  where  an  infant  became 
surety  in  a  bond  to  replevy  an  execution,  upon 
which,  by  the  laws  of  Va.,  the  plaintiff  was 
entitled  to  execution  by  a  summary  proceeding 
and  without  notice,  and  execution  was  taken 
out  against  him  accordingly,  the  infant  was  re- 
lieved in  equity,  upon  the  ground  that  he  had 
no  day  in  the  court  of  law,  and  could  not  be 
admitted  to  make  his  defense  there.  In  either 
of  these  modes,  therefore,  the  rights  of  an  in- 
fant who  is  nominally  impleaded  as  a  joint 
debtor,  will  be  much  more  effectually  protect- 
ed, than  by  the  appointment  of  a  guardian  ad 
litem  upon  the  nomination  of  the  plaintiff, 
where  neither  the  infant  or  his  friends  have 
notice  of  the  institution  of  the  suit;  even  if  a 
guardian  could  be  appointed  to  appear  for  him 
in  such  a  case. 

The  original  judgment  in  the  Supreme  Court, 
being  strictly  in  conformity  with  the  Statute 
69*]  relative  to  Proceedings  Against  *Joint 
Debtors,  was  not  erroneous;  and  it  should  not 
be  reversed  for  the  supposed  error  in  fact  as- 
signed in  the  Supreme  Court,  although  the  in- 
fant was  not  without  remedy,  if  his  property 
was  in  fact  levied  on,  to  satisfy  a  debt  for 
which  he  was  not  legally  liable.  The  last  judg- 
ment rendered  upon  the  writ  of  error  coram 
vobis  was,  therefore,  correct  and  should  be 
affirmed. 
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By  Senator  Tracy.  There  is  no  doubt  that, 
by  common  law,  an  infant  defendant  can  only 
appear  by  guardian,  and  if  judgmentgo  against 
him  without  such  appearance,  it  is  error — and 
that  whether  he  is  a  sole  defendant  or  one  of 
several  defendants;  and  in  the  latter  case,  the 
judgment  will  be  reversed  in  toto,  for  an  entire 
judgment  cannot  be  reversed  as  to  one  and 
affirmed  as  the  others.  In  the  case  in  hand, 
therefore,  if  the  process  had  been  served  on 
the  infant,  and  the  judgment  had  gone  against 
him  by  default,  or  confession,  or  any  other- 
wise, without  the  intervention  of  a  guardian, 
error  would  lie  by  the  infant  to  reverse  it. 
Here,  then,  the  point  occurs,  whether  the  Stat- 
ute 1  R.  L.,  521,  relative  to  Proceedings  Against 
Joint  Debtors,  which  is  substantially  re-en- 
acted, a  R.  S.,  377,  has  that  operation  upon 
infants,  that  a  judgment  obtained  against  them 
without  process  served,  shall  be  more  effectual 
in  some  respects  than  if  the  process  had  been 
served  on  them. 

Upon  this  point  two  questions  arise:  1.  Can 
an  infant  be  a  joint  debtor?  2.  If  he  can  be, 
is  he  included  within  the  general  words  of  the 
statute?  The  first  question  involves  one  of  the 
most  unsettled  and  debatable  propositions  in 
the  whole  law — that  is,  how  far  has  an  infant 
the  capacity  of  contracting.  The  general  prin- 
ciple of  the  common  law  is  well  understood, 
that  infants  are  supposed  to  be  destitute  of  suf- 
ficient understanding  to  contract  and,  there- 
fore, in  regard  to  their  weakness  and  imbecil- 
ity, the  law  will  protect  them  against  their 
own  acts,  except  in  a  few  enumerated  cases 
where  the  act  is  clearly  for  their  own  benefit. 
But  the  point  that  is  perpetually  mooted,  and 
upon  which  a  great  many  decisions  are  found- 
ed, which  in  principle  are  wholly  irreconcila- 
ble, is  whether  an  infant's  contracts  are  void 
or  only  voidable.  That  some  *are  of  [*7O 
one  description  and  some  of  the  other,  all  the 
books  agree;  but  in  attempting  to  furnish  a 
rule  for  discriminating  the  one  from  the  other, 
most  of  the  books  disagree,  and  all  of  them,  I 
think,  fail.  An  old  rule  attempted  in  England 
was,  that  all  gifts,  grants  or  deeds  made  by  in- 
fants, which  do  not  take  effect  by  delivery  of 
his  hand,  are  void;  but  those,  being  in  deed  or 
writing,  which  do  take  effect  by  delivery  of 
his  hand,  are  voidable.  But  this  rule,  though 
resting  on  high  authority,  was  soon  found  to 
be  too  narrow  and  artificial,  and  the  courts 
would  not  adhere  to  it.  Another  rule  proposed 
was,  that  those  acts  are  void  in  which  there  is 
no  semblance  of  benefit  to  the  infant;  while 
those  from  which  he  may  receive  benefit  are 
voidable  only.  But  this  rule  carries  on  its  face 
the  proof  of  its  impracticability;  for  how  shall 
it  be  known  from  an  act  or  instrument,  whether 
benefit  to  the  infant  will  or  will  not  result 
from  it;  and  therefore,  this  rule  also  was  soon 
departed  from,  or  at  least  attempted  to  be  mod- 
ified. In  Oliver  v.  Houdlet,  13  Mass.,  240,  it  is 
ruled  that  those  acts  alone  are  void  which  not 
only  apparently,  but  necessarily  operate  to  the 
infant's  prejudice.  This,  in  effect,  abolishes  all 
distinction  between  void  and  voidable — at  least, 
it  makes  such  a  distinction  utterly  nugatory; 
and  undoubtedly  the  tendency  of  modern  de- 
cisions is  to  establish  that  the  acts  of  an  in- 
fant are  never  void — that  is,  exactly  as  if  they 
had  never  existed  in  fact,  but  only  voidable. 
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Still  there  are  many  stubborn  decisions  to  the 
contrary,  coming  down  to  a  very  recent  date, 
where  particular  acts  of  an  infant  are  pro- 
nounced absolutely  void,  equally  as  though 
they  were  the  acts  of  an  idiot,  or  of  an  insane 
person.  Thus  it  was  determined  in  1  Lev., 
86.  87;  and  again  in  Saunderson  v.  Marr,  1  H. 
Bl.,  75,  that  a  warrant  of  attorney  given  by  an 
infant  is  absolutely  void,  and  riot  merely  void- 
able. So  in  Popham,  178,  it  was  in  effect  de- 
cided that  a  parol  promise  or  contract  by  an 
infant  is  void;  and  again,  Derby  v.  Boucher,  1 
Salk.,  279,  it  was  expressly  decided  by  the 
court  that  infancy  might  be  given  in  evidence 
under  the  general  issue,  non  assumpsit,  because 
the  infant's  promise  was  absolutely  void,  and 
not  merely  voidable,  as  a  deed,  which,  taking 
effect  by  delivery,  is  a  more  deliberate  act. 
The  case  in  Stone  v.  Withipoll,  Cro.  Eliz.,  126, 
7 1*]  is  to  the  *same  point.  In  Van  Winkle 
v.  Ketcham,  3  Cai. ,  323,  the  decision  of  the  Su- 
preme Court  of  this  State  is  on  the  same  prin- 
ciple; and  in  Swasey  v.  Adm.  of  Van  Derheyden, 
10  Johns.,  33,  the  decision  is  express  that  a 
negotiable  note,  given  by  an  infant  even  for 
necessaries,  is  void.  In  Conroe  v.  Birdsall,  1 
Johns.  Gas.,  127,  it  was  held  that  a  bond  ex- 
ecuted by  an  infant  is  void,  though  he  fraud- 
ulently alleged,  at  the  time  of  making  it,  that 
he  was  of  full  age.  Many  other  cases  might 
be  adduced,  where  the  acts  or  contracts  of  an 
infant  are  adjudged  void,  especially  in  respect 
to  parol  promises.  And  an  authority  to  this 
point,  of  greater  weight  than  any  single  case, 
and  perhaps  than  many  cases,  is  to  be  drawn 
from  the  entries  or  precedents  of  pleading. 
Ld.  Coke  says:  "One  of  the  best  arguments  or 
proofs  in  law  is  drawn  from  the  right  entries 
or  course  of  pleading."  Now  all  treatises  of 
pleading,  both  English  and  American,  admit 
that  infancy  may  be  proved  under  the  general 
issue  of  non  assumpsit,  which  would  be  con- 
trary to  all  analogy,  if  the  contract  were  mere- 
ly voidable  at  the  act  of  the  party;  and  in  En- 
gland, the  practice  and  the  precedents  are  uni- 
form to  show  that  a  joint  contract  by  an  infant 
and  an  adult  must  be  treated  as  though  it  were 
the  sole  contract  of  the  adult;  and  therefore,  if 
the  suit  be  against  the  adult  alone,  and  he 
plead  in  abatement  the  non-joinder  of  his  co- 
contractor,  the  plaintiff  may  reply  his  infancy. 
As  a  consequence  of  this  principle,  the  English 
courts  hold  that  if  the  action  be  brought  against 
b.oth,  and  the  infancy  of  one  is  alleged,  the 
plaintiff  shall  be  nonsuited.  But  this  position, 
and  as  I  understand  the  case,  this  only,  was 
overruled  by  the  Supreme  Court  in  Hartness  v. 
Thompson,  5  Johns.,  160,  where  it  was  decided 
that  in  such  a  case  the  plaintiff  might  enter  a 
nolle  prosequia.%  to  the  infant  and  take  his  judg- 
ment against  the  adult.  The  decision,  how- 
ever, amounts  only  to  a  rule  of  practice,  and 
does  not,  necessarily,  overturn  the  main  propo- 
sition laid  down  by  Sergeant  Williams,  Chitty 
and  other  great  authorities,  that  the  plaintiff 
may  treat  the  contract  of  the  infant  as  a  nullity, 
and  proceed  against  the  adult  as  though  he 
were  the  sole  contractor.  Now  if  this  position 
be  correct,  and  I  have  no  doubt  of  it,  it  neces- 
sarily subverts,  or  rather  qualifies  two  propo- 
sitions, frequently,  and  I  apprehend  some- 
72*]  times  *loosely  given  out:  first,  that  cer- 
tain contracts  by  an  infant  are  merely  voida- 
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ble;  and  second,  that  no  one  can  avail  himself 
of  the  fact  of  infancy  but  the  infant  himself. 
With  great  diffidence  I  will  suggest  that  possi- 
bly what  has  led  to  so  much  difficulty  in  con- 
struing the  contracts  of  infants,  and  produced 
so  many  conflicting  adjudications,  is  mainly 
the  wrong  use  of  terms,  or  the  application  of 
words  having  a  general  legal  meaning,  to  a 
case  where  the  general  meaning  does  not  ex- 
press the  exact  idea  intended.  When  the  law 
terms  a  contract  merely  voidable,  it  means  that 
it  is  is  valid  and  effectual  unless  and  until  the 
party  does  something,  which  he  may  do,  to 
avoid  it,  and  the  term,  therefore,  is  applied 
with  great  propriety  to  certain  consummated 
acts  of  an  infant,  as  where  he  has  paid  money, 
delivered  property  in  exchange,  etc.,  etc.;  but 
it  is  improperly  applied,  I  apprehend,  to  every 
case  of  a  prospective  act  agreed  to  be  per- 
formed by  an  infant,  for  in  respect  to  such,  the 
affirmative  action  of  the  infant  to  disannul 
them  is  not  required.  On  the  contrary,  they 
are  null  and  unenforceable  against  the  infant 
except  he  does  something  to  ratify  them.  All 
executory  agreements,  therefore,  by  an  infant, 
except  for  the  payment  for  necessaries,  should 
be  termed,  what  in  truth  the  law  deems  them 
to  be,  inchoate  contracts,  capable  of  being 
completed  by  the  infant  by  a  subsequent  act, 
but  not  capable  of  being  enforced  against  him 
without  such  subsequent  act.  In  other  words, 
it  is  in  no  proper  sense  a  legal  contract,  though 
it  may  be  a  foundation  or  legal  inducement 
upon  which  the  party  by  his  own  act  may 
complete  a  legal  contract.  Sir  J.  Mansfield, 
in  Burgess  v.  Merrill,  4  Taunt.,  468,  ridicules 
the  idea  of  a  contract  that  does  not  bind  the 
parties  to  it;  that  "it  is  inseparable  from  the 
idea  of  a  contract  that  it  should  be  binding," 
and  sheer  nonsense  to  talk  of  avoiding  a  con- 
tract, by  pleading  that  it  is  not  a  contract. 

It  will  be  said,  perhaps,  that  this  construc- 
tion will  interfere  with  the  principle  established 
in  Zouch  v.  Parsons,  3  Burr.,  1806,  and  fre- 
quently recognized  and  confirmed  in  our  courts, 
that  the  promise  of  an  infant  is  a  sufficient  con- 
sideration for  a  mutual  promise.asof  marriage, 
etc.  But  it  is  not  apparent  how  it  will.  The 
principle  in  the  form  now  maintained  is  an 
*anomaly,  and  only  sustainable  as  an  ex-  [*73 
ception  to  the  general  rule  that  mutual  prom- 
ises, to  be  valid,  must  be  mutually  obligatory. 

The  case  of  Holt  v.  Ward,  2  Str.,  937,  has  to 
come  to  the  point,  that  the  case  of  an  infant  is 
an  exception  to  the  general  rule  ;  and  when  it 
is  determined  to  make  an  exception  of  it,  it 
may  as  well  be  put  on  the  true  ground  as  on  a 
false  one.  It  is  not  there  maintained,  nor  has 
it  ever  been  since,  that  the  promises  are  recip- 
rocally obligatory ;  but  merely  because  one 
party  might  (if  she  should  afterwards  conclude 
to  do  so)  fulfill  her  promise,  the  other  party 
should,  therefore,  fulfill  his.  Here  the  prom- 
ise or  contract  of  the  infant  is  termed  voidable, 
as  if  it  were  good  till  it  was  rescinded,  while, 
in  fact,  it  is  good  for  nothing  till  it  is  subse- 
quently ratified  ;  for  the  marriage  could  not 
occur  without  a  subsequent  act,  nor  could  the  in- 
fant be  sued  for  withholding  that  act.  All, there- 
fore, that  the  principle  amounts  to,  is,  that  an 
invalid  promise  by  an  infant  is  a  sufficient  con- 
sideration for  a  valid  promise  by  an  adult,  and 
that  the  rule  is  not  universal  that  it  is  a  nudum 
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pactum  where  promises  are  not  reciprocally  ob 
ligatory. 

If  it  be  correct,  then,  that  a  parol  promise  by 
an  infant,  though  not  strictly  void — that  is.  as 
if  it  had  never  existed — is  still  something  less 
than  voidable,  that  is,  binding  till  disaffirmed, 
we  may  perhaps  get  at  a  middle  ground  upon 
which  the  clashing  decisions  on  this  point 
rnay  be  brought,  and  the  principles  of  them 
reconciled.  The  ground  is,  that  though  the 
promises  of  an  infant  have  not  in  themselves 
the  essence  of  a  contract,  that  is,  obligation, 
yet  they  constitute  a  sufficient  consideration  for 
a  mutual  promise  by  another  ;  and  also  a  suf- 
ficient consideration  for  a  new  promise  by  the 
infant,  when  he  shall  be  capable  of  making  a 
valid  promise.  Until  he  shall  do  this,  I  sup- 
pose no  judgment  against  an  infant  for  the  non- 
performance  of  his  promise,  where  the  fact  of 
his  infancy  appears  on  the  record,  excepting 
the  single  case  of  a  promise  for  necessaries, can 
be  given. 

From  this  view  of  the  nature  of  infants' 
promises  or  undertakings,  it  would  seem  to  fol- 
low that  he  cannot  be  a  joint  debtor  with 
another;  for  there  can  be  no  debt  where  there 
74*]  is  *no  obligation  to  pay  ;  and  certainly 
the  promise  of  an  infant  founded  upon  any  con- 
sideration but  that  of  necessaries  furnished, 
does  not  create  a  legal  obligation  upon  him. 
It  is  upon  this  very  principle  that  infancy  is  a 
full  defense  under  the  general  issue  in  assump- 
sit,  and  that  a  plaintiff,  as  before  shown,  may 
maintain  an  action  upon  the  joint  promise  of 
an  infant,  and  an  adult,  as  though  it  were  the 
sole  promise  of  the  adult. 

But  if  this  view  be  incorrect,  I  am  inclined 
to  believe  that  the  general  words  of  the  stat- 
ute authorizing  a  form  of  proceeding  against 
joint  debtors  in  derogation  of  the  common  law, 
should  not  be  so  construed  as  to  include  infants, 
even  if  they  are  capable  of  making  themselves 
joint  debtors.  It  is  an  old  principle  that  gen- 
eral words  in  a  statute  do  not  take  away  the 
common  law,  a  former  custom,  or  a  former 
statute.  So  they  do  not  take  away  a  particular 
custom  or  privilege.  Thus,  under  the  Statute 
of  West.  2,  cap.  18,  which  is  general, that  when 
a  debt  is  recovered  or  acknowledged  in  the 
King's  Court,  or  damages  awarded,  etc.,  the 
person  recovering  shall  have  at  his  election  a 
fieri  facias  or  an  elegit,  it  was  held  not  to  deprive 
an  infant  of  his  privilege  of  not  being  sued 
during  his  nonage  and,  therefore,  the  elegit, 
could  not  issue  against  the  heir  of  a  conusor, 
being  an  infant.  21nst.,394.  Again;  2  Inst., 
409,  ch.  25,  pi.  19,  where  a  penalty  is  imposed 
for  alleging  false  exceptions  to  a  writ  of  novel 
disseisin,  in  general  words,  it  was  held  that 
femes  covert  and  infants  are  not  within  it.  So 
3  Bulst. ,  275,  under  the  Statute  2  West.  2,  ch. 
35,  which  requires  that  the  plaintiff  should  give 
pledges  in  the  writ  of  ravishment  of  ward,  it 
was  held  that  an  infant  plaintiff  was  not  in- 
cluded within  the  general  words  of  the  statute. 

I  am  the  more  inclined  to  this  construction 
from  regard  to  1  R.  L.,  416,  sec.  2,  which  pro- 
vides that  when  an  infant  shall  be  impleaded, 
a  guardian  shall  be  appointed  to  defend  for 
him.  This  provision,  so  consonant  with  the 
tender  regard  manifested  by  the  common  law 
for  infants,  would  be  entirely  defeated  if  the 
statute  authorizing  proceedings  against  joint 
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debtors  be  held  to  include  infants.  It  is  said, 
to  be  sure,  that  the  defendant  not  served  with 
process,  is  not  impleaded  ;  but  the  answer  is 
*that  the  statute  shall  not  be  construed  [*75 
to  take  from  an  infant  without  notice,  a  pro- 
tection which  could  not  be  taken  from  him, 
nor  of  which  could  he  deprive  himself  after 
notice.  Besides,  it  is  not  easy  to  conceive  how 
a  person  can  be  a  defendant  on  the  record  and 
have  a  judgment  rendered  against  him  without 
being  impleaded  in  the  suit.  The  statute  is  that 
the  plaintiff  shall  have  his  judgment  against  all 
the  joint  debtors,  the  same  as  if  they  had  all 
been  taken  and  brought  into  court.  I  suppose 
the  very  purpose  of  the  statute  is  to  afford  the 
means  of  impleading  persons  who  could  not  be 
arrested.  On  the  whole,  I  shall  vote  for  re- 
versing the  judgment  of  the  Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — the  members  of  the  Court 
voted  as  follows : 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Oropsey,  Edmonds,  Fox, 
Lacey,  M'Dowell,  Maison,  Seger  and  Tracy — 9. 

In  the  negative — The  CHANCELLOR,  and  Sen- 
ators Armstrong,  Beardsley,  Beckwith,  Bishop, 
Downing,  Edwards,  Fisk,  Gansevoort,  Hahey, 
Lawyer,  MacDonald,  Willes,  Young — 14. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 11  Wend.,  612. 

Judgment  against  joint  defendants.  Cited  in— 3 
Denio,  180 ;  61  N.  Y.,  346  ;  1  Bos.,  332 ;  39  Cal.,  96. 

Infant —  Contract  fry  and  remedy  against.  Ex- 
plained and  distinguished— 8  Hun,  353. 

Cited  in— 2  Lans.,  ,308;  13  Barb.,  537;  15  Abb.  Pr.,40. 

Also  cited  in— 38  Wis.,  582. 


*FAKE  «.  EDDY'S  EXECUTOR.  [*76 

Interest — When  Acceptance  of  Principal  Bars 
Subsequent  Action  for  Interest — Action  may 
be  Maintained  on  Express  Contract  for  Inter- 
est. 

Where  a  bond,  dated  in  Oct.,1827,  was  conditioned 
for  the  payment  of  a  sum  of  money  in  three  install- 
ments, to  wit:  May  1, 1830,  May  1, 1832,  and  May  1, 
1834;  and  then  followed  these  words :  "or  of  the  in- 
terest thereof  or  any  part  thereof,  to  be  paid  year- 
ly, and  every  year,  on  the  first  day  of  May  in  each 
year,  after  the  same  commences,  then,"  etc.  It  was 
held,  that  the  interest  must  be  deemed  to  have  com- 
menced May  1, 1828,  and  that,  consequently,  a  plea 
of  payment  of  the  installments  due  in  1830  and  1832, 
without  alleging1  payment  of  the  interest  accrued 
previous  to  May  1,  1832,  when  the  suit  was  com- 
menced, was  no  bar  to  the  action. 

An  action  may  be  sustained  for  the  recovery  of 
interest,  although  the  principal  of  a  debt  has  been 
paid, where  the  payment  of  interest  is  stipulated  for 
in  the  contract ;  it  is  only  when  interest  is  not  stip- 
ulated for  in  the  contract,  and  is  recoverable  mere- 
ly as  damages,  or  as  an  incident  to  the  debt,  that  a 
creditor  is  precluded  from  sustaining  an  action  for 
its  recovery,  after  accepting  the  principal. 

Citations-3  Johns.,  229 ;  5  Johns.,  268;  5  Cow.,  331; 
3  Cow.,  87 ;  1  Ball.,  124. 

NOTE.— Interest—  Whether  the  receipt  of  the  'princi- 
pal without  the  interest  bars  cm  action  for  the  interest. 

When  interest  is  an  incident  of  the  debt  merely,  no 
action  lies  for  it  after  payment  of  the  principal.  Til- 
lotson  v.  Preston,  3  Johns.,  229,  note ;  Williams  v. 
Houghtaling,  3  Cow.,  86;  Consequa  v.  Fanning,  3 
Johns.  Ch.,  587 ;  S.  C.  Ry.  Co.  v.  Town  of  Moravia,  61 
Barb.,  180;  Stevens  v.  Barringer,  13  Wend.,  639: 
Tenth  Nat.  Bank  v.  Mayor,  4  Hun,  429 ;  Ludingtoii 
v.  Miller,  38  Super.  Ct.,  478. 

Where  there  is  an  express  contract  for  the  interest, 
its  collection  can  be  enforced  after  the  payment  of 
the  principal.  See  authorities  above  cited. 
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ERROR  from  the  Supreme  Court.  This  was 
an  action  of  debt,  brought  on  a  bond  giv- 
en by  Fake  to  Tisdale  Eddy  the  testator, in  the 
penal  sum  of  $6, 382, bearing  date  Oct.  27,1827, 
conditioned  for  the  payment  of  the  sum  of 
$3  191  "in  the  following  manner,  namely  : 
$1|000  on  1st  May,  1830 ;  $1,000  on  1st  May, 
1832  ;  $1,191  on  1st  May,  1834,  or  of  the  inter- 
est thereof, or  any  part  thereof, to  be  paid  year- 
ly and  every  year,  on  the  first  day  of  May  in 
each  year,  after  the  same  commences,  without 
fraud  or  other  delay,  then,"  etc.  The  defend 
ant  craved  oyer  of  the  bond  and  condition, and 
set  forth  the  condition  as  above  stated,  and 
then  pleaded  actio  non,  etc.,  because,  May  1, 
1830,he  paid  to  the  plaintiff  the  sum  of  $1,000, 
and  May  1,  1832,  he  paid  to  him  another  sum 
of  $1,000,  according  to  the  form  and  effect  of 
the  condition  of  the  bond  declared  on,  con- 
cluding with  a  verification  and  prayer  of  judg- 
ment. To  this  plea  the  plaintiff  put  in  a  gen- 
eral demurrer,  and  the  defendant  joined.  The 
action  was  commenced  May  7,  1832.  The  Su- 
preme Court  gave  judgment  for  the  plaintiff 
on  the  demurrer.  The  following  was  the  opin- 
ion delivered  by  Ch.  J.  Savage, in  the  Supreme 
Court,  on  giving  judgment  for  the  plaintiff : 
"  The  question  presented  by  the  demurrer  is, 
77*]  when  did  *the  interest  mentioned  in  the 
condition  of  the  bond  commence,  and  upon 
what  amount  ?  When  this  cause  was  before 
us  upon  a  former  occasion,  we  decided  that  in- 
terest certainly  commenced  as  early  as  1830 
and,  therefore,  the  plea  was  bad.  But  that 
decision  did  not  decide  the  whole  dispute  be- 
tween the  parties.  Interest  is  never  collecta- 
ble until  the  principal  is  due  and  payable,  un- 
less by  virtue  of  a  contract  for  that  purpose, 
either  expressed  or  implied.  The  question, 
therefore,  must  be  solved  from  the  instrument 
itself.  Every  instrument  must  be  so  construed 
as  to  give  effect  to  the  whole  of  it — to  give 
force  and  efficacy  to  every  part  of  it,  if  it  is 
susceptible  of  such  a  construction.  The  con- 
dition of  this  bond  is  certainly  very  obscure. 
But  the  parties  had  some  meaning  which  they 
intended  to  express  ;  we  must  if  possible  find 
out  what  it  was.  The  sum  contracted  to  be 
paid  was  $3,191,  in  three  installments — the 
first  being  payable  in  about  2£  years  after  the 
date  of  the  bond,  and  the  others  in  periods  of 
2  years  successively.  After  stating  the  in- 
stallments and  times  when  payable,  the  condi- 
tion says,  "or  of  the  interest  thereof  or  any 
part  thereof  to  be  paid  yearly  and  every  year, 
on  the  first  day  of  May  in  each  year,  after  the 
same  commences."  When  the  defendant  uses 
the  words  "or  of  the  interest  thereof,"  we  have 
already  decided  that  he  meant  with  the  inter- 
est thereof.  Interest  of  what  ?  Did  he  refer 
to  the  last  antecedent  sum  of  $1,191 — the  last 
installment  ?  If  he  did,  then  he  was  guilty  of 
the  absurdity  of  agreeing  to  pay  annual  inter- 
est after  the  principal  was  paid.  Principal 
draws  interest  without  any  express  stipulation 
after  the  principal  is  payable.  It  was  not  nec- 
essary for  the  defendant  to  agree  to  pay  inter- 
est for  that  purpose.  Besides,  we  are  to  sup- 
pose that  the  money  would  be  paid  when  by 
the  bond  it  was  agreed  to  be  paid.  If  so,  it 
would  be  paid  before  interest  commenced  run- 
ning— and  then  the  absurdity  arises  which  I 
.have  alluded  to.  The  parties  then  could  not 
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have  intended  that  interest  should  commence 
after  the  money  was  all  payable.  They  must 
have  intended  that  interest  was  to  be  paid  upon 
the  principal  before  it  was  all  payable.  When, 
then,  shall  we  say  that  interest  commenced  ? 
If  the  words  "interest  thereof,"  did  not  relate 
to  the  last  installment,  can  we  sav  that  they  re- 
lated to  *either  of  the  installments  ?  I  [*78 
am  of  the  opinion  that  they  relate  to  the  whole 
sum  of  $3,191.  If  we  draw  a  parenthesis  in- 
cluding what  follows  this  sum  to  the  words 
"or  of  the  interest  thereof,"  it  will  be  very 
clear  that  the  whole  sum  was  to  bear  interest 
— and  then  I  think  we  can  give  an  intelligible 
meaning  to  the  words  which  follow,  viz. :  "or 
of  any  part  thereof."  Without  these  words  the 
interest  must  be  paid  yearly  and  every  year 
upon  the  whole  sum,  until  the  installments 
should  be  all  paid.  That  was  not  intended, 
and  therefore  it  was  intended  to  say  that  in- 
terest should  be  paid  yearly  upon  the  whole 
sum  or  such  part  thereof  as  should  remain  un- 
paid at  the  end  of  each  year.  But  still  the  in- 
quiry remains,  when  did  it  commence  ?  If  I 
am  right  thus  far  in  the  construction  of  thein- 
strument.it  commences  before  the  time  of  pay- 
ment of  the  first  installment,  because  it  in- 
cludes interest  on  the  whole  sum ;  it  is  also 
annual  interest — it  must,  therefore,  commence 
at  least  one  year  before  the  first  installment 
was  payable'May  1, 1830.  Interest,  therefore, 
began  to  run  as  early  as  May  1,  1829.  Thus 
far  I  have  no  doubt  as  to  the  real  intent  of  the 
parties,  and  that  intent  collected  from  the  in- 
strument itself  upon  the  ordinary  rules  of  con- 
struction. It  is  apparent,  therefore,  that  in- 
terest was  to  be  paid  upon  the  whole  sum, and 
that  should  be  annual  interest,  some  of  it  long 
before  the  principal.  Were  it  not  for  the  words 
"after  the  same  commences, "the  interest  would 
commence  immediately — that  is,  at  the  date  of 
the  bond  ;  and  as  it  was  payable  May  1  in  ev- 
ery year,  and  to  be  paid  yearly,  is  it  not  rea- 
sonable to  say  that  it  was  to  commence  May  1 
after  the  date  ?  It  could  not  be  payable  May 
1,  1828,  because  it  would  not  be  yearly  inter- 
est, there  being  but  6  months  and  4  days  be- 
tween that  time  and  the  date  ;  but  no  objec- 
tion lies  to  to  the  inference  that  it  began  then. 
It  is  the  duty  of  the  defendant  to  show  that 
the  bond  will  not  bear  this  construction  ;  it  is 
his  bond,  and  must  be  construed  most  strongly 
against  him — and  as  he  had  agreed  to  pay  an- 
nual interest  upon  the  whole  sum,  it  is  fair  to 
hold  him  to  the  payment  of  annual  interest  as 
soon  as  such  interest  could  commence  running, 
and  be  payable  May  1  in  each  year.  What  is 
meant  by  each  year  V  It  may  fairly  mean  each 
*year  between  the  date  of  the  bond  and  [*79 
the  time  limited  for  the  payment  of  the  last  in- 
stallment, and  thenjwe  can  give  meaning  to  the 
words,  "after  the  same  commences."  These 
words  indicate  that  interest  does  not  commence 
at  the  date,  but  it  being  the  intention  of  the 
parties  that  the  whole  sum  shall  bear  interest, 
it  shall  commence  so  soon  as  yearly  interest 
can  commence,  and  be  payable  May  1  in  every 
year  between  the  date  or  the  bond  and  the  last 
installment.  The  time  of  commencement,  then, 
was  May  1,  1828.  That  such  was  the  real  in- 
tent of  the  parties,  I  have  no  doubt." 

The  defendant  removed  the  record  into  this 
court,  where  the  cause  was  argued  by, 

791 


79 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1835- 


Messrs.  H.  P.  Hunt  and  D.  Buel,  Jr.,  for 

the  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
error. 

Among  the  points  raised  and  discussed  by 
the  counsel  for  the  plaintiff  in  error,  was  one 
that  an  action  cannot  be  sustained  for  interest, 
as  such,  after  the  principal  has  been  paid. 

The  following  opinion  was  delivered  in  this 
court : 

By  the  Chancellor.  Two  installments  cf 
the  principal  upon  this  bond  had  become  due 
at  the  time  of  the  commencement  of  this  suit, 
and  if  any  interest  was  payable  upon  the  prin- 
cipal of  the  second  and  third  installments,  be- 
fore they  became  due,  the  plea  in  bar  is  bad  ; 
and  unless  such  a  construction  is  given  to  the 
condition  of  the  bond  as  to  entitle  the  obligee 
to  annual  interest  upon  the  whole  debt  remain 
ing  unpaid,  from  time  to  time,  at  least  from 
May  1,  1830,  the  whole  of  that  part  of  the  con 
dition  which  relates  to  the  payment  of  the 
yearly  interest  is  perfectly  senseless.  There 
must,  therefore,  have  been  some  interest  due, 
at  least  upon  the  second  and  third  installments 
of  principal,  when  this  suit  was  commenced  ; 
and  the  counsel  for  the  plaintiff  in  error  are 
wrong  in  supposing  that  the  rule  of  law  that 
an  action  cannot  be  sustained  for  the  interest 
of  a  demand  after  the  principal  has  been  paid, 
8O*]  is  *applicable  to  this  case.  The  cases  of 
lillotson  v.  Preston,  3  Johns. ,  229  ;  Johnston  v. 
Brannan,  5  Id.,  268,  and  People  v.  County  of 
N.  Y.,  5  Cow.,  331,  were  all  cases  in  which 
there  was  no  contract  for  the  payment  of  in- 
terest, and  it  could  only  be  recovered  as  dam- 
ages for  the  non-payment  of  the  principal  debt 
when  it  became  due.  In  such  cases,  if  the 
party  to  whom  the  money  is  payable  accepts 
the  amount  agreed  to  be  paid,  in  full  satisfac- 
tion of  the  principal  debt,  without  requiring 
the  debtor  to  pay  interest  from  the  time  the 
debt  became  payable,  he  cannot  afterwards 
maintain  an  action  for  the  mere  incidental 
damages  which  he  has  sustained  by  reason  of 
the  debt  not  being  paid  upon  the  very  day 
when  it  became  due.  But  where  there  is  an 
express  agreement  to  pay  the  interest  as  well 
as  the  principal  of  the  plaintiff's  demand,  I  ap- 
prehend that  the  performance  of  one  part  of 
the  agreement,  would  be  no  bar  to  an  action 
for  the  non-performance  of  another  part  there- 
of. It  is  a  case  of  very  frequent  occurrence, 
that  the  interest  is  made  payable  before  the 
principal  becomes  due ;  and  no  one  ever  doubted 
that,  in  such  a  case,  an  action  could  be  main- 
tained for  the  non-payment  of  the  interest 
merely. (a)  And  where  either  the  principal  or 
the  interest,  expressly  agreed  to  be  paid  by  the 
condition  of  a  money  bond,  remains  due,  the 
penalty  of  the  bond  is  forfeited;  so  that  the 
obligee  may  obtain  a  judgment  thereon,  for  the 
whole  amount,  under  which  judgment  he  may 
levy  whatever  interest  is  equitably  due.  The 
dictum  of  the  court  in  Williams  v.  Houghtaling, 
3  Cow.,  87,  was  probably  misapplied  to  the  cir- 
cumstances of  that  case,  as  there  was  an  ex- 
press agreement  to  pay  the  interest  as  well  as 

(a)  See  Watkins  v.  IMorgan,  6  Car.  &  Payne,  661, 
where  the  plaintiff  was  permitted  to  recover  in  debt 
for  interest  which  was  expressly  agreed  to  be  paid, 
but  not  for  that  which  was  merely  damages  for  the 
detention  of  the  debt. 
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the  principal  of  each  payment.  The  decision 
of  the  case  was  right,  although  this  part  of 
the  reasoning  upon  which  that  decision  was 
founded,  was  wrong.  Tracy  v.  Wikoff,  1  Dall., 
124.  This  construction  of  the  condition  of  the 
bond  would  be  sufficient  for  the  decision  of  this 
case:  for  if  any  interest  was  due  at  the  time  of 
the  commencement  of  the  suit,  the  demurrer 
to  the  *plea  was  well  taken,  and  the  [*81 
judgment  of  the  Supreme  Court  must  be  af- 
firmed. 

It  may,  however,  save  expense  to  these  par- 
ties, and  prevent  the  necessity  of  future  litiga- 
tion, if  this  court  should  express  an  opinion 
upon  the  question  which  was  fully  considered 
in  the  Supreme  Court:  whether,  upon  the  legal 
construction  of  this  bond,  the  interest  was  to 
commence  at  an  earlier  period  than  that  fixed 
upon  by  the  parties,  for  the  payment  of  the  first 
installment  of  the  principal.  There  is  evident- 
ly a  mistake  in  putting  that  part  of  the  condi- 
tion which  relates  to  the  payment  of  interest, 
in  the  disjunctive;  so  as  to  render  the  bond 
void,  if  the  principal,  or  the  interest  thereof, 
or  any  part  thereof,  was  paid.  It,  unquestion- 
ably, should  be  read  thus:  "The  condition  of 
the  above  obligation  is  such,  that  if  the  above 
bounden  John  S.  Fake,  his  heirs,  etc.,  shall 
and  do  well  and  truly  pay,  etc.,  the  just  and 
full  sum  of  $3,191  (in  the  following  manner, 
namely:  $1, 000  Mayl,  1830;  $1,000  May  1,1832, 
and  $1,192  May  l,1834,and  the  interest  thereof, 
and  every  part  thereof,  to  be  paid  yearly  and 
every  year,  May  1,  in  each  year,  after  the  same 
commences, without  fraud  or  other  delay,  then 
the  above  obligation  to  be  void;  otherwise,  to 
remain  in  full  force  and  virtue."  If  the  words 
"after  the  same  commences"  refer  to  "year,"^ 
the  last  antecedent,  the  construction  of  the  con- 
dition of  the  bond  musjt  be  that  the  interest  on 
the  $3,191  is  to  be  paid  yearly  and  every  year, 
from  the  date  of  the  bond;  and  that  the  time 
of  the  payment  of  such  yearly  interest  is  to  be 
May  1  in  each  year,  after  the  year  commences, 
for  which  such  annual  interest  is  to  be  paid. 
In  other  words,  that  the  interest  for  the  first  year 
from  the  date  of  the  bond  is  to  be  paid  May  1,. 
1828,  and  for  the  second  year  Mayl,  1829,  etc. ; 
thus  making  the  annual  interest  payable  partly 
in  advance,  or  before  the  expiration  of  the  year 
for  which  it  is  payable.  If  .that  construction 
of  the  bond  would  not  make  it  usurious,  still 
it  is  such  an  unusual  mode  of  payment  of  an- 
nual interest  on  a  bond  payable  by  installments, 
that  I  cannot  believe  this  was  the  intention  of 
the  parties.  The  words  "after  the  same  com- 
mences" must,  therefore,  have  been  intended 
to  refer  to  the  interest,  and  not  to  the  year.  If 
*so,  it  is  evident  that  there  has  been  a  [*82 
mistake  in  the  drawing  of  the  bond,  and  that 
the  parties  had  fixed  upon  some  time  from 
which  the  interest  on  the  $3,191  was  to  com- 
mence; which  time,  through  inadvertence,  has 
not  been  specified  in  the  condition  of  the  bond. 
We  must,  therefore,  reject  these  words  as- 
senseless,  in  the  connection  in  which  they  now 
stand;  in  which  case  the  bond  will  draw  in- 
interest  from  its  date,  payable  May  1  in  each 
year;  or  we  must  endeavor  to  ascertain,  from 
the  bond  itself,  what  time  was  probably  con- 
templated by  the  parties,  as  that  from  which 
the  interest  was  to  commence.  The  first  alter- 
native cannot  be  resorted  to,  unless  the  last 
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should  be  found  to  be  impracticable;  as  the 
court  must  give  effect  to  every  clause  of  a  writ- 
ten instrument,  if  it  can  be  done  consistently 
with  the  intention  of  the  parties,  so  far  as  that 
intention  can  be  ascertained. 

I  agree  with  the  Chief  Justice,  who  delivered 
the  opinion  of  the  Supreme  Court,  that  the  par- 
ties to  this  bond  must  have  contemplated  the 
payment  of  annual  interest  on  the  whole 
$3,191,  which  interest  was  to  be  paid  May  1; 
and,  of  course,  such  interest  must  commence 
before  the  time  appointed  for  the  payment  of 
any  part  of  the  principal  sum.  It  must,  there- 
fore, have  been  intended  to  commence  either 
May  1, 1828,  or  May  1,  1829;  and  if  we  cannot 
ascertain  which  was  intended,  we  should  adopt 
the  former,  rather  than  to  reject  both.  The 
effect  of  such  rejection  would  be  to  render  the 
words  "after  the  same  commences"  inoperat- 
ive and  senseless,  and  thus  to  compel  the  de- 
fendant to  pay  interest  from  the  date  of  the 
bond.  I  think,  therefore,  that  the  court  below 
was  right  in  the  conclusion  that  the  defendant 
was  liable  for  interest,  on  the  money  secured 
by  the  bond,  from  May  1,  1828.  If  this  con- 
struction does  not  correspond  with  the  actual 
agreement  of  the  parties  which  was  made,  or 
was  intended  to  be  carried  into  effect,  at  the 
time  the  bond  was  given,  the  remedy  of  the 
party  who  is  injured  by  the  omission  to  state 
the  time  from  which  the  interest  was  to  com- 
mence, was  by  an  application  to  the  Court  of 
Chancery  to  reform  the  condition  of  the  bond; 
so  as  to  make  it  correspond  with  the  agreement 
which  was  really  made  in  relation  to  the  in- 
terest. 

83*]  *Upon  the  question  being  put — shall 
the  judgment  be  reversed? — 26  members  of  the 
Court  (27  being  the  whole  number  present) 
voted  in  the  negative,  and  only  one  member 
voted  in  the  affirmative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Distinguished— 3  Hun,  249. 

Cited  in-3  Edw.,  514;  Hoffm.,  300;  14  N.  Y.,  483; 
68  N.  Y.,  180 ;  4  Hun,  430 ;  7  Barb.,  661 ;  61  Barb.,  189 ; 
5  T.  &  C.,  495 ;  5  How.  Pr.,  42 ;  38  Super.,  481 ;  42  CaL. 
284 ;  2  Am.  Rep.,  350  (32  Ind.,  330) ;  28  Am.  Rep..  84  (68 
Me.,  572) ;  35  Am.  Rep.,  113  (11  Fla.,  871). 


LEAYCRA.FT,  Appellant, 

AND 

DEMPSEY,  Respondent. 

Sill  to  Open  Settlement  of  Account — Pleading. 

Where  it  is  sought  by  bill  in  chancery  to  open  an 
account  which  has  been  settled,  the  complainant 
must  distinctly  charge  the  error,  imposition  or 
fraud  relied  on,  specifying1  the  particulars ;  if  he 
does  not  do  so,  but  flies  a  bill  generally  for  an  ac- 
count, and  the  defendant  pleads  a  settlement  as  to 
a  portion  of  the  accounts,  and  the  plea  is  ordered  to 
stand  for  an  answer,  the  complainant  cannot.by  an 
amended  bill,  charging  specific  errors,  compel  an 
answer  to  so  much  of  the  bill  as  is  covered  by  the 
plea,  if,  in  the  second  answer,  all  errors  in  the 
accounts  covered  by  the  plea  are  denied. 

Citations— 1  Johns.  Ch..  107 ;  Coop.  PI.,  312,  313 ; 
Mitf .,  245,  248 ;  Mosely,  74;  3  Atk..  515,  815;  3  P. 
Wms.,  230,  239 ;  1  Sch.  &  L.,  192 ;  1  Cox,  436  ;  1  Bro. 
C.  C..  267  ;  2  Bro.  C.  C.  311 ;  4  Wend..  170. 

A  PPEAL  from  chancery.  The  appellant,  as 
I\-  the  executrix  of  Catharine  Dempsey,  filed 
a  bill  for  an  account  of  rents  and  profits  of 
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certain  estates  from  May  1,  1813,  to  May  16, 
1831,  which  the  respondent  had  collected. 
The  respondent  answered,  acknowledging  the 
agency,  but  denied  that  there  was  more  than 
one  quarter's  rent  due  to  Catharine  Dempsey 
at  the  time  of  her  decease,  and  that  as  to  such 
quarter's  rent  she  had  a  valid  set-off;  and  as  to- 
all  that  part  of  the  bill  which  sought  an  ac- 
count of  the  rents  previous  to  Feb.l,  1831,  the 
respondent  put  in  a  plea,  that  Feb.  9, 1831,  she 
accounted  with  Catharine  Dempsey  for  all 
rents  accrued  up  to  that  day,  paid  the  balance 
then  found  due,  and  took  her  receipt  in  full 
of  all  demands,  including  the  rents  up  to  Feb. 
1,  1831.  The  cause  was  heard  on  the  plead- 
ings, and  the  Chancellor  held  the  plea,  although 
informal,  a  sufficient  defense,  if  established  by 
proof,  to  so  much  of  the  bill  as  sought  an  ac- 
count of  the  rents  and  profits  up  to  Feb. 1,1831, 
and  directed  it  to  stand  for  an  answer,  and 
that  the  complainant  should  not,  by  exceptions, 
call  for  an  account  of  those  rents,  or  for  any 
further  answer  as  to  that  part  of  the  bill,  but 
that  exceptions  might  be  taken  to  the  answer 
to  other  parts  of  the*bill,  if  insufficient.  [*84 
The  complainant  then  amended  her  bill  and, 
among  other  things,  alleged  that  the  accounts 
rendered  by  the  defendant  to  the  decedent 
were  stated  upon  erroneous  principles,  spec- 
ifying the  errors.  In  Oct.,  1833,  the  defend- 
ant moved  to  strike  the  amendments  from 
the  files.  The  motion  was  denied,  but  the 
Chancellor  reiterated  the  decision  before  made, 
that  the  defendant  was  not  bound  to  answer  to 
the  part  of  the  bill  seeking  an  account  previous 
to  Feb.  1,  1831,  unless,  in  answering  the  amend- 
ments, the  errors  in  the  previous  accounts 
were  admitted.  The  defendant  then  put  in  an 
answer,  denying  all  errors.  The  complainant 
excepted  to  the  answer  for  insufficiency,  and  a. 
master,  on  reference  to  him,  reported  the  ex- 
ceptions well  taken;  but  in  May,  1834,  the  ex- 
ceptions were  all  overruled  by  the  Chancellor, 
on  the  ground  that  the  defendant  having  de- 
nied all  errors  in  the  account,  she  was  not 
bound,  according  to  the  decision  in  the  pre- 
vious October,  to  answer  any  amendments 
which  seek  to  open  the  account,  or  to  have  a 
discovery  respecting  the  same,  or  to  do  any- 
thing further  than  to  deny  the  existence  of  any 
errors.  From  this  order  the  complainant  ap- 
pealed to  this  court. 

The  cause  here  was  argued  by, 

Mr,  D.  B.  Tallmadge,  for  the  appellant. 

Mr.  C.  Edwards,  for  the  respondent. 

The  following  opinion  was  delivered: 

By  Chief  Justice  Savage.  The  only  ques- 
tion in  this  case  is,  whether  the  second  answer 
of  the  defendant  is  sufficient?  The  general 
rule  is  stated  by  Chancellor  Kent,  1  Johns. 
Ch.,  107,  that  to  so  much  of  the  bill  as  is  ma- 
terial for  the  defendant  to  answer,  he  must 
speak  directly  and,  without  evasion,  he  must 
confess  or  traverse  the  substance  of  each 
charge;  and  particular  charges  must  be  pre- 
cisely answered,  and  not  in  a  general  manner. 
Thus,  on  a  bill  requiring  a  general  account, 
and  calling  upon  the  defendant  to  answer 
whether  he  had  received  a  particular  sum,  it 
was  held  that  setting  forth  a  *schedule  [*85 
purporting  to  contain  an  account  of  all  sums 
received  was  not  sufficient,  but  the  defendant 
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was  bound  to  answer  specifically  to  each  spe- 
cific charge.  Coop.  PL,  312,  313;  Mitf.,  248. 
In  this  case  the  plea  was  informal,  but  was  ad- 
judged sufficient  in  substance  and,  therefore, 
ordered  to  stand  for  an  answer.  In  such  case,  if 
a  plea  is  ordered  to  stand  for  an  answer.it  is  al- 
lowed to  be  a  sufficient  answer  to  so  much  of 
the  bill  as  it  covers,  unless,  by  the  order,  liber 
ty  is  given  to  except.  Mitf.,  245,  citing  Mosley, 
74;  3  Atk.,  815;  3  P.Wms.,  230.  In  this  case  the 
plea  was  adjudged  a  sufficient  answer,  and  the 
complainant  was  prohibited  from  calling  for 
an  account  by  exceptions,  or  for  any  further 
answer  as  to  that  part  of  the  bill.  If  dissatis- 
fied with  that  decision,  the  complainant  might 
have  appealed ;  but  it  was  submitted  to  on  both 
sides.  It  seems,  also,  that  when  a  bill  is  filed 
to  open  the  settlement  of  an  account,  the  court 
does  not  grant  the  request  upon  the  mere  ask- 
ing for  it;  but  the  error  or  fraud  relied  on 
must  be  particularly  pointed  out.  One  rule, 
says  Ld.  Redesdale,  material  to  observe,  in  all 
cases  of  account  is,  that  when  there  has  been  a 
settlement,  and  the  account  has  been  signed,  or 
a  security  taken,  on  the  footing  of  the  account,  a 
court  of  equity  does  not  open  the  transaction, 
unless  the  evidence  shows  (and  that  founded 
upon  charges  in  the  bill)  the  whole  transaction 
so  iniquitous  that  the  party  ought  not  to  be 
bound  by  it.  If  the  account  has  been  settled 
or  an  instrument  executed  upon  the  foot  of  it, 
the  error  should  be  specified  in  the  bill,  1 
Sch.  &  L.,  192.  The  plaintiff  must  show 
clearly  that  he  has  been  imposed  upon,  before 
the  court  will  permit  him  to  unravel  an  ac- 
count to  which  he  has  before  submitted.  1 
Cox,  436;  3  Bro.  C.  C.,  267;  2 Id.,  311. 

When  the  original  plea  was  ordered  to  stand 
for  an  answer,  the  Chancellor  declared  that  the 
defendant  was  not  to  be  called  on  for  the  ac- 
counts ;  and  upon  the  motion  to  strike  the 
amendments  from  the  files,  he  ordered  the 
amendments  to  stand,  but  declared  that  the 
defendant  was  not  to  be  required  to  give  any 
further  answer  to  that  part  of  the  bill,  unless 
she  admitted  errors  in  the  accounts  previous  to 
that  time,  as  charged  in  the  amendments.  This 
was  an  adjudication  that  the  answer  already 
put  in  was  a  sufficient  answer;  and  this  was 
86*]  submitted  *to  by  both  parties.  This  was 
in  accordance  with  the  practice.  Mitford  says: 
"If  a  plea  is  ordered  to  stand  for  an  answer,  it 
is  allowed  to  be  a  sufficient  answer  to  so  much 
of  the  bill  as  it  covers;  unless,  by  the  order, 
liberty  is  given  to  except:  but  that  liberty  may 
be  qualified  so  as  to  protect  the  defendant 
from  any  particular  discovery  which  he  ought 
not  to  be  compelled  to  make."  Mitf.,  245,  246; 

3  Atk.,  815;  3  P.Wms.,  239.  It  is  settled  prac- 
tice, therefore,  that  when  a  plea  is  ordered  to 
stand  for  an  answer,  there  can  be  no  exception 
to  that  part  of  the  answer  composed  of  the 
plea,  without  express  leave.     It  would  be  an 
evasion  of  this  rule  to  permit  the  plaintiff,  by 
way  of  amendments  to  his  bill,  to  do  indirectly 
what  he  could  not  do  directly.    In  this  respect 
it  may  be  said  to  have  some  analogy  to  a  mo- 
tion for  a  re  hearing.     In  Williamson  v.  Hyer, 

4  Wend.,  170,  a  motion  was  made  for  instruc- 
tions to  a  master  and   repeated  and  denied. 
After  15  days,  a  motion   was  made  for  a  re- 
hearing, which  was  denied.     An  appeal  was 
then  brought  from  the  last  order  and  the  two 
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preceding.  The  appeal  was  dismissed.  One 
ground  assumed  was,  that  to  allow  it,  would 
countenance  an  evasion  of  the  statute  requir- 
ing appeals  from  interlocutory  orders  in  15 
days.  The  complainant,  in  this  case,  might 
have  appealed  in  15  days  after  the  first  order, 
and  thus  tested  the  Chancellor's  decision.  The 
Chancellor,  in  this  case,  not  only  did  not  give 
lea  veto  except,  but  declared  that  no  exception 
should  be  taken.  This  he  had  a  right  to  do,  by 
the  practice  of  the  court.  Such,  in  fact,  was 
the  effect  of  ordering  the  plea  to  stand  for  an 
answer,  without  express  leave  to  except.  His 
subsequent  decision,  therefore,  was  correct. 
The  complainant  has  been  treated  according  to 
the  ordinary  practice  of  the  court.  She  should 
have  framed  her  bill  properly  in  the  first  in- 
stance, to  meet  the  case  of  a  settled  account. 
She  did  not  do  so;  and  by  the  course  of  plead- 
ing which  was  adopted,  she  lost  the  benefit  of 
her  exceptions.  The  decree  should  be  affirmed. 

Whereupon,  it  was  unanimously  affirmed. 

Cited  in— 41  Am.   Dec.,  62  (6  Ala.,  390). 


*THE    DELAWARE    &    HUDSON    [*87 
CANAL  COMPANY 

v. 
DUBOIS. 

Acquiescence  by  Defendants  Below  in  Previous 
Decision  of  the  Supreme  Court — Contract  of 
Parties  Rescinded  —  Recovery  on  Quantum 
Meruit — Excavation — Estimate  of  Engineer — 
Bill  of  Particulars. 

Judgment  of  the  Supreme  Court  in  this  case  as 
reported  in  13  Wend.,  344,  affirmed.  The  Chancellor, 
in  the  prevailing  opinion  delivered  by  him,  places 
the  affirmance  upon  the  ground,  that  by  a  previous 
decision  of  the  Supreme  Court,  acquiesced  in  by  the 
defendants  below,  the  original  contract  entered  into 
by  these  parties  must  be  considered  as  rescinded, 
and  that,  therefore,  the  plaintiff  below  is  not  limited 
in  his  claims  to  the  compensation  specified  in  the 
contract,  but  entitled  to  recover  for  the  work  done 
by  him  under  a  quantum  meruit.  It  seems,  that  but 
for  considering  the  contract  rescinded,  the  Chan- 
cellor would  have  held  that  the  plaintiff  was  not  en- 
titled to  recover  for  hard-pan,  a  price  greater  than 
that  fixed  by  the  contract  for  excavation  generally, 
and  that  the  estimate  of  the  engineer,  as  to  the 
amount  the  plaintiff  was  entitled  to  recover,  would 
have  been  conclusive. 

The  Chancellor  concurred  in  the  opinion  of  the 
Supreme  Court,  that  the  bill  of  particulars  in  this 
case  was  sufficiently  broad  to  cover  the  whole 
amount  claimed ;  and  that  it  was  too  late  for  the 
defendants,  on  the  summing  up  of  the  testimony, 
to  object  that  the  evidence  of  the  plaintiff  was  in- 
admissible, under  the  bill  delivered. 

See  the  opinion  of  Senator  Tracy,  dissenting  in 
toto. 

Citations-4  Wend.,  288  ;  9  Pet.,  327  ;  8  Co.,  299 ;  1 
Holt,  N.  P..  236;  7  Wend.,  123. 

ERROR  from  the  Supreme  Court.     Dubois 
obtained  a  judgment  against  the  Delaware 
and  Hudson  Canal  Company,  upon  which  the 
defendants  below  sued  out  a  writ  of  error,  re- 
moving the  record  into  this  court.     See  case 
and  opinion  delivered  in  the  Supreme  Court, 
12  Wend.,  334,  et  seq. 
The  cause  was  argued  in  this  court  by, 
Messrs.  T.  McKissock  and  S.  A.  Foot, 
for  the  plaintiffs  in  error. 

Messrs.  H.  M.  Romeyn  and  S.  Stevens, 
for  the  defendant  in  error. 
The  following  opinions  were  delivered  : 
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By  the  Chancellor.  This  case  comes  be- 
fore us  upon  a  writ  of  error  to  the  Supreme 
Court,  to  review  its  decision  upon  a  report  of 
referees,  incorporated  in  the  record  in  the  form 
of  a  case  or  special  report.  It  appears  from 
this  record  of  the  judgment  of  the  Supreme 
Court,  that  the  parties  went  down  to  trial  at 
the  circuit,  where  a  stipulation  was  entered  into 
88*]  by  *them  to  submit  certain  preliminary 
questions  as  to  the  right  of  the  plaintiff  to  re- 
cover on  the  common  counts,  etc.,  to  the  de- 
cision of  the  Supreme  Court;  and  they  agreed 
that  the  cause  should  be  submitted  to  referees, 
appointed  by  rule  of  court,  to  take  the  account 
"between  the  parties  in  respect  to  certain  labor 
done  by  the  plaintiff  on  the  Delaware  and  Hud- 
son Canal,  in  conformity  to  the  decision  of  the 
court  upon  such  preliminary  questions.  The 
Supreme  Court  having  decided  those  questions 
before  the  reference  was  proceed  in, and  neither 
•of  the  parties  having  availed  themselves  of  the 
right,  reserved  by  the  stipulation,  of  placing 
the  questions  on  the  record  in  the  form  of  a 
bill  of  exceptions  or  special  verdict,  for  the 
purpose  of  having  them  reviewed  by  this  court, 
the  decision  of  the  Supreme  Court  upon  those 
preliminary  questions  must  now  be  considered, 
by  the  agreement  and  understanding  of  the 
parties,  as  the  law  of  this  case. 

The  substance  of  that  decision,  so  far  as  I 
•can  understand  it  from  the  reported  decision 
of  Mr.  J.  Marcy,  4  Wend.,  288,  is,  that  the 
special  agreement  under  which  Dubois  com- 
menced his  work  upon  the  canal  was  rescinded 
by  the  acts,  or  rather  by  the  omission  of  the 
agents  of  the  Canal  Co.,  so  as  to  authorize  the 
plaintiff  to  recover  compensation  for  his  ser- 
vices under  the  common  counts,  upon  a  quan- 
tum meruit ;  but  that  in  ascertaining  the  amount 
which  the  plaintiff  was  justly  entitled  to  for 
his  services.the  prices  fixed  upon  by  the  parties 
themselves,  in  the  rescinded  contract,  ought  to 
be  resorted  to,  and  should  conclude  the  parties, 
so  far  as  the  work  had  been  done  in  the  man- 
ner and  within  the  time  specified  in  the  con- 
tract, and  as  contemplated  by  the  parties  at 
the  time  of  entering  into  such  special  agree- 
ment. And  where  the  work  was  different  from 
that  originally  contemplated  by  the  parties,  or 
was  done  at  a  later  period  and  under  circum- 
stances more  unfavorable  to  the  plaintiff  than 
was  thus  contemplated,  he  was  entitled  to  re- 
cover an  extra  allowance  therefor  ;  in  other 
words,  that  the  terms  of  the  contract  were  not 
binding  upon  the  plaintiff,  except  so  far  that 
the  prices  fixed  upon  the  labor  by  the  parties 
themselves,  were  to  be  considered  as  the  real 
value  of  those  parts  of  the  work  which  were 
done  at  the  time  and  in  the  manner  originally 
contemplated  by  the  parties. 
89*J  *Under  this  decision  of  the  Supreme 
Court,  which  must  now  be  considered  the  set- 
tled law  for  the  regulation  of  the  proceedings 
before  the  referees,  if  I  could  be  fully  satisfied 
that  the  parties,  at  the  time  of  their  original 
agreement,contemplated  the  existence  of  hard 
pan  excavation  on  this  section  of  the  canal, 
and  the  plaintiff  understood  that  he  was  to  ex- 
cavate the  hard  pan  at  the  rate  of  9  cents,  as 
fixed  upon  for  common  excavation,  without 
receiving  any  allowance  beyond  that  as  extra 
work,  I  should  think  myself  bound  to  vote  for 
a  reversal  of  the  judgment  of  the  Supreme 
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Court,  on  the  ground  that  the  referees  had  al- 
lowed too  much.  But  if  the  existence  of  hard- 
pan  excavation  was  not  contemplated  by  the 
parties  at  the  time  of  making  their  contract, 
then  the  price  fixed  upon  by  that  agreement 
for  common  excavation  is  no  evidence  of  what 
the  plaintiff  is  justly  entitled  to  recover  for 
that  part  of  his  services  or  labor;  although  the 
terms  of  the  agreement  were  broad  enough  to 
embrace  that  kind  of  excavation,  and  no  pro- 
vision was  made  for  the  payment  of  anything 
beyond  the  9  cents.  The  contract  being  re- 
scinded by  the  agents  of  the  Co.,  the  plaintiff 
is  not  bound  by  the  strict  letter  thereof  ;  and 
and  the  price  fixed  by  him  as  the  value  of  com- 
mon excavation  is  no  evidence  of  the  value  of 
a  different  kind  of  work,  which  he  never  sup- 
posed he  was  to  perform  at  that  price.  In  fact, 
both  parties  appear  to  have  treated  the  hard- 
pan  excavation  as  extra  work  from  the  begin- 
ning ;  and  the .  engineer  allowed  an  extra 
compensation  therefor.  This  extra  compensa- 
tion the  plaintiff  has  always  insisted  was  not 
enough,  and  the  referees,  upon  the  evidence 
before  them,  have  decided  that  such  extra  al- 
lowance was  not  sufficient  to  compensate  the 
plaintiff  for  his  services  in  this  respect. 

It  is  insisted,  however, by  the  counsel  for  the 
Canal  Co.,  that  by  the  written  contract  between 
the  parties,  the  engineer  was  to  determine  the 
value  of  all  extra  work,  and  that  his  decision 
therefore,  as  to  the  value  of  the  hard  pan  ex- 
cavation, was  conclusive  upon  the  plaintiff. 
The  terms  of  the  contract,  as  to  the  powers  of 
the  engineer  not  only  to  estimate  the  number 
of  yards  of  excavation  and  of  embankment, 
and  the  value  of  extra  work  caused  by  an  al- 
teration of  the  line  of  *the  canal.but  also  [*9O 
to  determine  every  other  question  necessary 
for  the  adjustment  and  final  settlement  of  the 
contract,  are  certainly  very  broad;  and  as  the 
hard-pan  excavation  was  probably  a  part  of 
the  work  which  the  plaintiff  was  bound  to  per- 
form under  his  contract,  although  no  price 
was  fixed  upon  by  the  parties  for  that  kind  of 
labor,  I  am  inclined  to  think  the  decision  of 
the  engineer  would  have  been  conclusive  upon 
the  plaintiff,  under  this  clause  of  the  agree- 
ment, had  the  contract  not  been  rescinded  by 
the  Co.,  and  he  had  been  compelled  to  bring 
his  suit  upon  the  special  agreement.  The  value 
of  the  hard-pan  excavation  would,  in  that  case, 
have  been  one  of  the  questions  necessary  to  be 
determined  before  the  contract  could  be  finally 
adjusted  and  settled.  If  so,  the  decision  of  the 
engineer  upon  that  question  would  be  final  and 
conclusive,  by  the  express  stipulation  of  the 
parties,  unless  it  could  be  shown  that  he  had 
acted  in  bad  faith.  The  agreement,  however, 
has  been  rescinded  and  is  no  longer  binding 
upon  the  plaintiff,  except  so  far  as  the  prices 
he  has  himself  fixed  upon  as  the  value  of  his 
labor,  is  evidence  against  him  upon  a  quantum 
meruit,  and  conclusive  under  the  decision  of 
the  Supreme  Court  upon  the  preliminary  ques- 
tions. It  is  very  evident  that  Dubois  never  in- 
tended to  agree  that  an  engineer,  to  be  selected 
by  the  Canal  Co.,  should  have  the  exclusive 
power  of  determining  what  any  particular  part 
of  his  labor  was  worth,  if  the  Co.  should  think 
proper  to  rescind  their  contract  without  any 
fault  on  his  part.  The  decision  of  the  engineer 
as  to  the  value  of  the  hard-pan  excavation  was, 
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therefore,  no  evidence  of  its  real  value  upon  a 
quantum  meruit ;  especially  when  it  is  taken 
into  consideration  that  the  plaintiff  protested 
against  the  reasonableness  of  the  allowance  at 
the  time  when  that  decision  was  made.  The 
question  being  an  open  one  before  the  referees, 
to  be  determined  by  them  as  a  matter  of  fact 
upon  the  evidence  adduced  by  the  respective 
parties,  this  court  has  no  authority,  upon  a  writ 
of  error,  to  inquire  into  the  correctness  of  their 
decision ;  although  the  Supreme  Court  had  a 
right  to  set  aside  the  report,  if  it  was  clearly 
against  the  weight  of  evidence,  the  application 
to  that  court  being  in  the  nature  of  a  motion 
for  a  new  trial  on  the  facts  of  the  case,  as  well 
as  to  review  the  decisions  of  the  referees  upon 
questions  of  law. 

91*]  *It  only  remains  for  me  to  consider 
whether  the  plaintiff  was  precluded,  by  his 
bill  of  particulars,  from  obtaining  the  full  val- 
ue of  his  labor,  as  proved  by  the  testimony  of 
his  witnesses  before  the  referees.  A  bill  of 
particulars  is  a  part  of  the  pleadings,  and  is 
not  evidence  against  the  party  from  whom  it 
has  been  demanded  and  obtained;  and  where 
the  same  debt  or  duty  is  claimed  under  two 
distinct  items  of  the  bill,  it  is  like  two  distinct 
counts  in  the  declaration,  where  the  plaintiff 
is  permitted  to  recover  under  either  count  to 
which  his  evidence  is  applicable.  If  any  of  the 
items  in  a  bill  of  particulars  is  so  general  as 
not  to  apprise  the  adverse  party  of  the  nature 
and  extent  of  the  claim  intended  to  be  set  up 
at  the  trial,  the  proper  course  is  to  apply  for 
an  amended  or  more  particular  specification  of 
the  claim  intended  to  be  brought  forward  un- 
der the  general  charge.  2  Chit.  Archb. ,  776. 
Here  are  several  items  in  this  bill  of  particu- 
lars under  which  the  plaintiff  was  authorized 
to  recover  for  his  labor  in  making  the  hard-pan 
excavation.  The  first  is  a  charge  of  $3,600, 
for  12,000  yards  of  hard-pan  excavation;  then 
another  charge  of  $3,600  for  other  hard  pan 
excavation,  without  specifying  the  number 
of  yards;  and  finally  two  items  amounting  to 
$20,000,  for  15,000  days'  labor  on  the  Delaware 
and  Hudson  Canal,  by  himself  and  servants 
and  with  teams  and  carriages.  These  charges, 
and  even  the  first  two,  were  certainly  broad 
enough  to  include  the  whole  of  the  hard-pan 
excavation,  at  the  price  which  it  was  proved  to 
be  worth  ;  besides,  no  objection  was  made  to 
the  introduction,  of  evidence  as  to  the  real 
value  of  the  hard-pan  excavation,  on  the 
ground  that  it  was  going  beyond  the  plaintiff's 
claim  as  made  by  the  bill  of  particulars;  and  I 
concur  with  Justice  Sutherland,  who  delivered 
the  opinion  of  the  Supreme  Court,  that  it  was 
too  late  for  the  party,  upon  the  summing  up 
of  the  cause,  to  make  the  objection  for  the  first 
time  that  the  evidence  could  not  be  properly 
given  under  the  bill  of  particulars  which  had 
been  furnished,  and  in  a  case  where  there  was 
no  pretense  that  the  defendants  had  not  been 
apprised  in  season  of  the  nature  and  extent  of 
the  plaintiff's  claim. 

The  conclusion  at  which  I  have  arrived  in 
this  cause  is,  that  the  judgment  of  the  Supreme 
Court  is  not  erroneous,  and  that  it  should  be 
affirmed. 

92*]  *By  Senator  Tracy.  In  this  case  ques- 
tions of  law  and  fact  are  so  mingled,  that  it  is 
not  easy  to  get  at  distinct  legal  propositions, 
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such  as  alone  are  fit  for  examination  and  decis- 
ion by  this  court.  In  tracing  the  whole  course 
of  this  controversy,  from  its  commencement 
to  the  last  judgment  of  the  Supreme  Court, 
one  will  scarcely  fail  of  being  satisfied  that  the 
plaintiffs  in  error  have  cause  to  complain  that 
they  have  not  been  protected  in  their  legal 
rights,  and  yet  there  is  some  difficulty  in  fix- 
ing on  the  precise  point  at  which  they  have 
been  manifestly  violated. 

On  examining  the  original  agreement  be- 
tween the  parties,  I  cannot  doubt  that  it  was 
the  particular  design  of  the  Co.,  and  the  ex- 
pressed understanding  of  the  contractor  Du- 
bois,  that  every  question  of  controversy  which, 
could  grow  out  of  the  contract,  should  be  de- 
finitively settled  by  the  engineer  to  be  appoint- 
ed by  the  Co.  to  superintend  and  inspect  the 
work.  There  was  a  prospective  submission, 
which  it  is  competent  and  not  uncommon  for 
parties  to  make  ;  and  though  in  this  case  the 
arbiter  was  not  named,  there  was  such  a  de- 
scription of  him  as  rendered  the  submission  as 
practicable  and  effectual  as  if  he  had  been 
designated  by  name.  It  is  scarcely  necessary 
to  refer  to  authorities  to  sustain  a  position  so- 
in  accordance  with  common  sense  and  con- 
venience, as  that  parties  may,  as  to  all  such 
matters,  make  the  law  for  their  own  contract; 
and  that  an  award  in  pursuance  of  such  a  form 
of  submission  is  conclusive,  although  made 
without  the  subsequent  intervention  of  the 
parties,  or  either  of  them.  The  case  of  the  U. 
8.  v.  Eobeson,  9  Pet.,  327,  is  full  to  this  point. 

The  Supreme  Court,  however,  construes  this 
provision  of  the  contract  in  a  more  limited 
sense,  confining  the  submission  to  questions  of 
extra  work  arising  from  alterations  of  the  line 
of  the  canal,  and  to  computations  of  the  quan- 
tity of  the  work  for  which  specific  prices  is 
provided.  This  construction  is  placed  on  the 
ground  that  "the  enumeration  of  one  species 
of  extra  work  is  an  exclusion  of  all  others." 
Assuming,  as  for  this  purpose  I  shall,  that  the 
hard-pan  excavation  was  extra  work,  it  ap- 
pears to  me  that  this  is  not  the  legal  interpreta- 
tion of  the  instrument.  Its  provision  is,  that 
the  engineer  "shall  estimate  *the  number  [*93 
of  cubic  yards  of  excavation,  and  the  number 
of  cubic  yards  of  embankment,  and  the  value 
of  any  extra  work  that  may  have  been  caused 
by  an  alteration  of  the  line  of  the  canal,  and 
determine  every  other  question  necessary  for 
the  adjustment  and  final  settlement  of  the  con- 
tract, and  his  estimate  and  decision  shall  be 
final  and  conclusive  between  the  parties.'^ 
Now,  though  the  value  of  the  extra  work,, 
caused  by  an  alteration  of  the  line  of  the  canal, 
is  alone  expressly  named,  yet  it  is  followed  by 
the  general  words,  and  "determine  every  other 
question  necessary  for  the  adjustment  and 
final  settlement  of  the  contract,"  which  cer- 
tainly do  not  operate  to  restrain,  but  to  enlarge 
his  power.  To  such  a  case  the  rule  expressio 
unius,  etc.,  does  not  apply;  but  another  rule, 
as  old  at  least  as  Edward  Altham's  case,  8  Co. , 
299,  that  where  a  deed  contains  special  words 
and  concludes  with  general  words,  the  general 
as  well  as  the  special  words  shall  stand.  It 
cannot  be  denied  that  the  hard-pan  excavation, 
whether  it  be  viewed  as  extra  work  or  not, 
was -work  arising  out  of  the  contract;  for  it 
seems  conceded,  that  the  estimate  of  the  en- 
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gineer  of  the  quantity  of  it  is  conclusive  as 
to  that  fact,  while,  if  the  construction  given 
by  the  Supreme  Court  be  correct,  he  should 
have  nothing  more  to  do  with  estimating  the 
quantity  than  fixing  the  price.  But,  besides, 
this  hard-pan  excavation  was,  unquestionably, 
a  part  of  the  canal  which  Dubois  agreed  to 
construct;  and  consequently.whether  he  should 
be  compensated  for  it  at  the  rate  provided  for( 
excavation  generally,  or  at  an  extra  rate,  and' 
at  what  extra  rate,  was  most  evidently  a  ques- 
tion to  be  determined  in  "  the  adjustment  and 
final  settlement  of  the  contract." 

But  it  is  claimed  thai  a  previous  decision  of 
the  Supreme  Court  in  this  same  suit,  4  Wend., 
285,  acquiesced  in  by  the  parties,  established 
new  rights  between  them  in  respect  to  the 
present  subject  of  controversy,  so  that  if  the 
plaintiff  below  would  have  been  bound  by  the 
decision  of  the  engineer  as  to  the  amount  and 
value  of  this  hard-pan  excavation,  that  decis- 
ion has  provided  for  him  a  different  and  more 
liberal  rule  for  his  compensation.  It  is  unneces- 
sary to  examine  how  far  an  interlocutory  de- 
cision can  have  such  an  effect;  for  the  one  in 
question,  as  far  as  I  can  understand  it,  does 
94*]  not  establish  any  *such  new  rule,  or  pro- 
pose to  vary  the  rights  of  the  parties  in  this  re- 
spect from  what  they  were  fixed  by  their  orig- 
inal agreement.  The  main  point  of  that  decis- 
ion is,  that  the  Co.,  by  unreasonably  withhold- 
ing a  direction  or  license  to  complete  the  canal 
across  the  highway  which  intersected  the  line 
of  it,  had  so  far  rescinded  the  contract  as  to 
enable  the  plaintiff  to  recover  in  the  form  of  a 
quantum  meruit ;  but  so  far  from  reaching  the 
present  question,  a  conclusion  of  it  is  plainly 
guarded  against.  Justice  Marcy,  who  expressed 
the  opinion  of  the  court,  says:  "  Though  the 
special  contract  was  departed  from,  the  par- 
ties did  not  wholly  lose  sight  of  it.  There  is 
much  evidence  to  show  that  the  plaintiff  re- 
garded it  as  regulating  the  rate  of  compensa- 
tion that  he  was  to  recover  for  his  services. 
The  rule  applied  in  the  case  of  Robson  v.  God- 
frey, 1  Holt,  N.  P.,  236,  seems  to  me,  ought  to 
govern  here,  with  perhaps  a  little  modifica- 
tion. It  was  there  decided,  that  where  work  is 
done  under  a  special  contract,  at  estimated 
prices,  and  there  is  a  deviation  from  the  orig- 
iginal  plan  by  the  consent  of  the  parties,  the 
estimate  is  not  excluded,  but  it  is  to  be  the  rule 
of  payment  as  far  as  the  special  contract  can 
be  traced,  and  for  the  extra  work,  the  party  is 
entitled  to  his  quantum  meruit.  This  rule 
needs  no  modification,  where  the  work  em- 
braced in  the  contract  is  performed  under  cir- 
cumstances not  more  disadvantageous  than 
was  expected  at  the  time  of  the  estimate.  In 
this  case  the  work  was  more  expensive,  by  rea- 
son that  the  plaintiff  was  obliged  to  perform  it 
late  in  the  season.  The  additional  expense  thus 
incurred  ought  to  be  added  to  the  contract 
price." 

It  thus  is  evident  that  the  Supreme  Court 
did  not  propose  to  establish  a  new  rule  of  com- 
pensation in  regard  to  any  portion  of  the  work, 
but  merely  to  provide  for  the  party  a  mode  of 
obtaining  an  indemnity  for  the  additional  ex- 
pense he  had  been  put  to,  by  the  defendant's 
delay  to  anthorize  him  to  complete  the  canal 
across  the  highway.  Beyond  this  they  must  have 
contemplated  that  his  compensation  should  be 
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regulated  by  the  terms  of  the  contract.  The 
case,  as  it  came  then  before  the  court,  did  not 
warrant  or  receive  as  broad  a  decision  as  was 
afterwards  made  in  Koon  v.  Greenman,  7 
Wend.,  123;  for  there  was  nothing  to  show 
that  the  plaintiff  had,  as  in  that  *case,  [*95 
abandoned  the  contract  in  consequence  of  its 
execution  being  prevented  by  the  other  party. 
Here  Dubois  was  delayed  and  injured,  but  the 
final  completion  of  the  proposed  work  was  not 
prevented  but,  in  fact,  was  accomplished  by 
the  party  himself,  though  not  as  early  or  as  ad- 
vantageously as  was  originally  expected.  Un- 
der these  circumstances,  the  additional  ex- 
pense occasioned  by  the  delay,  added  to  the 
contract  price,  was  the  obvious  and  just  rule 
of  compensation.  But  this  does  not,  that  I 
perceive,  at  all  effect  the  present  questions, 
which  are:  1.  Is  the  rate  of  compensation  for 
hard  pan  excavation  fixed  by  the  contract?  2. 
If  it  is,  was  that  part  of  the  contract  modified 
by  the  parties?  3.  If  the  rate  of  compensation 
is  not  specified,  does  the  contract  provide  the 
mode  of  determining  it? 

The  Supreme  Court,  in  its  opinion  under  re- 
view, assumes  that  "the  contract  makes  no 
specific  provision  for  hard-pan  excavation." 
This  remark  is  correct,  if  by  it  there  is  only 
meant  that  hard-pan  excavation  is  not  specific- 
ally enumerated  in  the  contract,  in  contradis- 
tinction to  excavation  generally;  and,  in  this 
view,  it  would  be  equally  correct  to  say  that 
the  contract  makes  no  specific  provision  for 
sand  excavation,  gravel  excavation,  or  clay  ex- 
cavation. But  if  the  Supreme  Court  means,  as 
the  conclusion  drawn  from  the  proposition 
seems  to  indicate,  that  hard-pan  excavation 
was  a  description  of  work  which  Dubois  by  the 
contract  was  not  bound  to  perform,  then  the 
proposition  is  entirely  erroneous.  The  obliga- 
tion assumed  is  in  these  words:  "  The  said 
Isaac  Dubois  doth  covenant  and  agree  to  con- 
struct, in  a  good,  substantial  and  workman- 
like manner,  all  that  part  of  the  Delaware  and 
Hudson  Canal  which  is  included  in  section 
twelve  of  the  line  of  the  canal,"  etc.;  and  af- 
terwards it  was  specified  of  what  dimensions, 
form  and  finish  this  part  of  the  canal  should 
be  constructed,  and  then  follows  the  cove- 
nant on  the  part  of  the  Co.  for  compensation, 
which  was  "  at  the  rate  of  nine  cents  per  cubic 
yard  for  excavation,  and  forty  cents  per  cubic 
yard  for  rock  in  ledge,  or  fragments  measur- 
ing one  cubic  yard,  and  thirty  cents  per  cubic 
yard  for  slope  wall,  and  eleven  cents  per  cubic 
yard  for  embankment,"  etc.  By  the  terms  of 
the  contract,  then,  it  is  as  plain  as  words  can 
make  it,  that  Dubois  *bound  himself  to  [*96 
dig  and  construct  the  canal  of  the  dimensions 
proposed,  whatever  should  be  the  materials  he 
had  to  excavate  Probably,  the  parties  did  not 
contemplate,  when  they  entered  into  the  con- 
tract, that  so  large  a  part,  or  any  part  of  the 
excavation,  would  prove  to  be  hard-pan;  but 
the  risk  of  what  the  excavation  would  prove, 
was,  so  far  as  the  contract  shows,  assumed  by 
the  contractor,  and  in  strict  law  he  was  bound 
by  it.  It  is  said  that  a  Court  of  Chancery 
would  have  relieved  him  from  a  specific  per- 
formance, on  the  ground  of  mistake;  perhaps 
it  would,  but  this  does  not  effect  the  question 
which  is  now  before  us.  Certainly  it  would 
have  been  inequitable  and  oppressive  for  the 
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Co.  to  insist  on  a  strict  fulfillment,  if  it  were 
to  be  attended  with  a  ruinous  sacrifice.  But  as 
they  had  the  legal  right  to  do  so,  any  moditica 
tion  which  they  saw  fit  to  make  of  the  terms, 
by  which  they  would  be  more  advantageous  to 
the  contractor,  was  gratuitous,  and  though  ob- 
ligatory inasmuch  as  the  contract  was  execu- 
tory, is  still  not  to  be  extended,  by  implication 
or  inference,  beyond  the  express  agreement  or 
understanding  of  the  Co.  The  case  admits 
that  there  was  no  express  agreement  for  extra 
allowance  for  hard-pan  excavation,  but  it  was 
proved  by  the  resident  engineer,  that  in  his 
monthly  estimates  hard-pan  was  set  down  as 
extra  work,  and  allowed  for  as  such,  by  con- 
sidering it  as  embankment, at  11  cents  per  yard, 
under  the  contract,  and  then  adding  14  cents 
a  yard  thereto,  so  as  to  make,  in  the  whole,  an 
allowance  of  25  cents  a  yard.  This  extra  al- 
lowance, it  seems,  the  contractor  was  aware  of 
while  he  was  prosecuting  the  work,  for  it  is 
proved  that  he  at  all  times  objected  to  its  suf- 
ficiency. But  if  it  was,  as  it  seems  evidently 
to  have  been,  a  gratuitous  allowance,  that  is, 
an  allowance  which  by  strict  law  the  Co.  was 
not  obliged  to  make,  the  objection  to  its  insuf- 
ficiency could  have  no  effect;  it  certainly  can- 
not have  the  effect  of  entitling  the  party  to  re- 
cover more  in  a  court  of  law. 

Viewing,  then, this  extra  allowance  for  hard- 
pan  in  the  favorable  light  to  the  contractor,  of 
an  authorized  modification  of  the  contract  by 
the  engineer,  it  can  by  no  construction  be  car- 
ried further  than  the  engineer  agreed  to  carry 
97*]  it— that  is,  *to  25  cents  per  yard.  But  if, 
contrary  to  what  I  thiuk  the  positive  terms  of 
the  contract,  the  hard-pan  can  be  considered  as 
not  legally  embraced  within  the  provided  com- 
pensation for  excavation,  the  question  of  what 
compensation  should  be  allowed  for  it  was 
certainly  one  which  arose  under  the  contract, 
and  the  determination  of  it  was  "  necessary 
for  the  adjustment  and  final  settlement  of 
the  contract."  To  deny  this,  is  to  deny  that  the 
plaintiff  was  bound  to  construct  the  part  of  the 
canal  which  he  contracted  to  construct,  or,  in 
other  words,  to  insist  that  when  he  came  to  the 
hard-pan, he  had  a  right  to  repudiate  the  whole 
contract.  This  is  more  than  has  been  claimed 
at  any  stage  of  the  controversy,  and  what  it 
would  be  absurd  to  pretend.  The  consequence 
is,  therefore,  that  the  engineer,  by  the  agree- 
ment of  the  parties,  was  the  arbiter  whose  de- 
termination of  the  compensation  that  ought  to 
be  given,  is  "  final  and  conclusive  between  the 
parties."  He  fixed  the  compensation  at  25 
cents  per  yard,  which  he  swore  to  be  a  just  es- 
timate ;  and  I  see  no  way,  in  this  view  of  the 
case  more  than  in  the  other,  by  which  this  al- 
lowance can  be  legally  exceeded. 

I  differ  also  from  the  Supreme  Court  on  the 
other  point — that  the  bill  of  particulars  fur- 
nished by  the  plaintiff  did  not  limit  his  right  of 
recovery  for  the  hard-pan  excavation,  to  a  less 
amount  than  was  awarded  by  the  referees. 
Though  a  bill  of  particulars  need  not  be  as  spe- 
cial in  its  form  as  a  count  upon  a  special  con- 
tract, yet,  as  the  object  of  it  is  to  give  the  ad- 
verse party  a  further  knowledge  of  the  claims 
made  against  him,  than  can  be  obtained  from 
the  pleading,  it  is  just  and  proper,  when  it  is 
furnished,  that  the  party  should  be  bound  by 
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it.     The  charge  for  hard-pan  excavation  was 
thus  stated  in  the  bill: 

To  12,000  yards  of  hard-pan  excavation,  $3,600 
To  other  hard-pan,  -    3,600 

On  one  side  it  is  insisted  that  the  above  spe- 
cification is  equivalent  to  a  charge  of  thirty 
cents  per  yard  for  the  hard-pan;  while  the  oth- 
er insists  that  it  amounts  only  to  a  charge  of 
$7,200  for  an  undefined  quantity,  and  that  so 
long  as  the  recovery  for  hard-pan  did  not  ex- 
ceed the  whole  sum  charged  *for  it, there  [*98 
was  no  departure  from  the  bill,  however  small 
a  quantity  might  be  proved.     The  Supreme 
Court  seems  to  adopt  this  latter,  and  as  I  think 
erroneous  construction.    The  price  attached  to 
the  12,000  yards  certainly  means  something. 
The  first  impression  is,  that  it  means  to  claim 
30  cents  a  yard  for  each  of  the  12,000  yards; 
and  probably  this  was  the  intention.     But  this 
though  the  natural,  is  not  the  unavoidable  con- 
struction; for  there  might  be  a  different  value 
attached  to  different  yards  of  the  hard-pan. 
What,  however,  must  be  deemed  the  utmost 
limit  of  liberal  interpretation  for  the  plaintiff 
would  be,  to  allow  him  to  recover  the  sum 
charged  for  12,000  yards,  on  proof  of  a  less 
quantity.  The  second  item  of  "other  hard-pan" 
can  be  regarded  only  as  designed  to  cover  an 
excess  of  quantity  which  might  be  proved  be- 
yond 12,000  yards.     But  so  long  as  the  quan- 
tity which  was  proved  did  not    exceed  that 
amount,  the  plaintiff  could  have  no  pretension 
for  charging  for  it  a  greater  sum  than  he  had 
fixed  as  the  value  of  12,000  yards.      I  have 
looked  at  all  the  cases  cited  on  this  point,  but 
find  nothing  in  them  to  vary  the  general  and 
long  established  rule,  that  a  party  is  limited  to 
the  bill  of  particulars  which  he  has  furnished, 
at  least  so  far  as  not  to  be  allowed  to  increase 
the  charge  on  any  of  the  items  it  contains;  and 
in  this  case  I  find  nothing  to  sustain  the  inti- 
mation of  the  court  that  the  defendants  waived 
their  right  of  objecting  that  the  plaintiff  should 
not  recover  a  greater  price  for  the  hard  pan 
excavation  than  he  had  claimed  in  his  bill  of 
particulars;  nor  anything  to  warrant  the  opin- 
ion that  the  defendants  treated  the  question  as 
open,  any  further  than  the  proceedings  before 
the  referees  compelled  them  to  do.     The  de- 
fendants denied  that  the  plaintiff  should  recov- 
er over  the  price  he  had  charged  in  his  bill, 
and  it  was  proper  for  them  to  give  evidence  to 
reduce  it  below  that  price,  and  doing  so  can- 
not be  deemed  waiving  their  right  to  restrict 
the  plaintiff's  recovery,  in  every  event,  to  a 
price  not  exceeding  that  charged  in  his  bill. 
This  price  in  the  most  liberal  construction  for 
the  plaintiff  that  can  be  made,  was  but  $3,600, 
while  the  price  allowed  by  the  referees  was 
$6,300,  giving  to  the  plaintiff  a  recovery  for 
:his  one  item,  a  larger  sum  by  $1,300  than  the 
*whole  damages  claimed  by  his  declara-  [*99 
tion.     For  all  the  reasons  given,  I  am  for  re- 
versing the  judgment  of  the  Supreme  Court. 

Upon  the  question  being  put — shall  this 
judgment  be  reversed? — the  members  of  the 

ourt  voted  as  follows: 

In  the  affirmative — Senators  Beardsley,  Jones, 
MacDonald,  M'Dowell,  Tracy — 5. 

In  the  negative— The  PRESIDENT  of  the  Sen- 
ate, the  CHANCELLOR, and  Senators  Armstrong, 
Beckwith,  Cropsey,  Downing,  Edwards,  Ftek, 
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Ganvevoort,   Griffin,  Halsey,   Lacey,    Lansing, 
Loomis,  Maison,    Willes — 16. 

Whereupon,    the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 12  Wend..  334. 

Explained-50  N.  Y.,  284. 

Cited  In— 24  Wend.,  449;  3  Barb.,  294. 


WELLS  v.  LAIN. 

Parol  Submission  to  Arbitration  of  Pending  Suit. 

A  parol  submission  to  arbitrators  of  a  cause  de- 
pending in  court  is  good,  notwithstanding  the  ex- 
istence of  a  general  rule  of  the  court  in  which  the 
cause  is  pending,  that  no  agreement  between  the 
parties  in  respect  to  the  proceedings  in  a  case  shall 
be  binding  unless  reduced  to  the  form  of  a  rule,  or 
the  evidence  thereof  be  in  writing,  subscribed  by 
the  party  against  whom  the  agreement  is  alleged, 

Citations— Cro.  Eliz.,  455;  5  Co.,  43,  a;  2  Tidd,  920; 

1  Chit.  Archb.,  288 ;  Freem.  Law  R.,  252 ;  2  Paige,  181 ; 

2  R.  S.,  541,  sec.  13 ;  542,  sec.  8 ;  1  R.  L.  of  1813, 125 ;  18 
Johns.,  23;  6  Cow.,  399 ;  2  Wend.,  505. 

TERROR  from  the  Supreme  Court.  Lain  sued 
JLd  Wells  in  the  Yates  C.  P.,  in  an  action  of 
slander.  After  the  cause  had  been  at  issue  20 
months,  the  defendant  put  in  a  plea  puis  dar- 
rien  continuance,  that  on,  etc..  the  cause  of  ac- 
tion set  forth  in  the  declaration  had  been  sub- 
mitted to  arbitration, praying  judgment  wheth- 
er the  plaintiff  ought  further  to  have  or  main- 
tain his  action.  To  which  plea  the  plaintiff 
replied,  denying  the  submission.  On  the  trial 
of  the  issue  thus  joined,  the  defendant  offered 
to  prove  a  submission  by  parol.  The  plaintiff 
objected  to  parol  proof,  urging  in  support  of 
his  objection  a  standing  rule  of  the  Court  of  C. 
1OO*]  P.,  whereby  it  is  provided  *that  "no 
private  agreement  or  consent  between  the  par- 
ties or  their  attorneys,  in  respect  to  the  pro- 
ceedings in  a  case,  shall  be  binding,  unless  the 
same  shall  have  been  reduced  to  the  form  of  a 
rule,  by  consent,  and  entered  accordingly  in 
the  book  of  common  rules ;  or  unless  the  evi- 
dence thereof  shall  be  in  writing,  subscribed 
by  the  party  or  his  attorney  against  whom  the 
same  shall  be  alleged."  The  C.  P.  overruled 
the  objection  and  received  the  testimony,  and 
the  jury  found  a  verdict  for  the  defendant, 
upon  which  judgment  was  rendered.  The 
plaintiff  having  obtained  a  bill  of  exceptions  to 
be  signed,  removed  the  record  into  the  Su- 
preme Court,  where  the  judgment  of  the  C.  P. 
was  reversed.  Whereupon  the  defendant  sued 
out  a  writ  of  error,  removing  the  record  into 
this  court.  The  following  opinion  was  deliv- 
ered upon  the  reversal  of  the  judgment  in  the 
Supreme  Court: 


NOTE. — Arbitration  and  award— Submission  of 
pending  suit— Effect  of  statutes  in  New  York. 

Submission  as  a  discontinuance  of  pending  suit.  See 
Larkin  v.  Robbins,  2  Wend.,  505,  note. 

Effect  of  statutes.  In  connection  with  the  above 
case  of  Wells  v.  Lain,  see  Diedrick  v.  Richley,  2 
Hill,  271 ;  Cope  v.  Gilbert,  4  Den.,  347 ;  Burnside  v. 
Whitney,  24  Barb.,  632 ;  French  v.  New,  20  Barb.,  481; 
Howard  v.  Sexton,  4  N.  Y.,  157 ;  Bloomer  v.  Sher- 
man, 5  Paige,  575 ;  Cutter  v.  Cutter,  48  Super.  Ct.,  470; 
Wood  v.  Tunnicliff.  74  N.  Y.,  38 ;  Bulson  v.  Lolmes, 
29  N.  Y.,  291 :  Fudickar  v.  Guardian,  etc.,  Ins.  Co.,  62 
N.  Y.,  392. 

See,  generally,  Farrington  v.  Hamblin,  12  Wend., 
212,  note,  and  other  notes  cited. 

WEND.  15. 


By  the  Court,  Nelson, «/.  The  agreement 
to  arbitrate  the  subject-matter  of  the  suit  in  the 
C.  P.  was  inoperative  and  void  under  the  rule 
of  that  court,  which  is  a  copy  of  the  63d  Rule 
of  this  court,  and  did  not,  therefore,  support 
the  issue  presented  under  the  plea  puis  darrien, 
etc.  The  court  may  repeal  their  rule,  but 
while  it  remains  in  force  they  are  bound  to  give 
it  effect. 

If  this  had  been  a  referable  cause  under  the 
statute,  there  cannot  be  a  doubt  that  an  agree- 
ment to  refer,  like  the  one  proved,  would  have 
been  nugatory  under  the  rule,  and  we  can  see 
no  well  founded  distinction  between  the  two 
cases.  If  the  defendant  had  moved  for  judg- 
ment as  in  case  of  nonsuit  for  not  trying  the 
cause,  it  is  plain  the  plaintiff  could  not  have 
set  up  this  parol  submission  in  answer  to  such 
application.  He  would  have  been  told  by  the 
court  such  an  agreement  was  void  under  the 
rule  of  June  Term,  1830.  Any  objection  to  the 
form  of  the  plea  is  waived  by  the  replication. 

Judgment  reversed,  venire  de  now  to  Yates 
C.  P. ,  costs  to  abide  the  event. 

The  cause  was  argued  here  by, 

*Mr.  R.  N.  Morrison,  for  the  [*1O1 
plaintiff  in  error. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  Even  if  the  defend- 
ant's counsel  had  been  right  in  supposing  that 
a  parol  agreement  to  submit  the  matters  in  dif- 
ference between  the  parties  to  arbitration  was 
a  legal  discontinuance  of  the  suit,  though  no 
award  had  been  made  in  pursuance  of  such 
submission,  he  was  totally  wrong  in  supposing 
that  a  mere  submission  to  arbitrators  could  be 
pleaded  as  a  bar  to  the  further  continuance  of 
the  suit.  A  legal  submission  to  arbitration  and 
a  valid  award  in  pursuance  of  the  submission, 
may  be  pleaded  in  bar  of  the  further  mainte- 
nance of  a  suit  then  pending  for  the  same  mat- 
ters, although  the  agreement  to  submit  should 
contain  an  express  stipulation  that  the  submis- 
sion shall  not  work  a  discontinuance  of  the 
suit:  unless  the  parties  have  also  agreed  that  a 
judgment  may  be  entered  in  such~suit  in  con- 
formity with  the  award;  for,  by  the  making  of 
the  award,  the  original  cause  of  action  is  gone, 
and  the  party  must  thereafter  be  left  to  his 
remedy  on  the  award  itself.  A  mere  agree- 
ment to  submit  to  arbitration,  however,  is,  at 
most,  but  a  consent  to  discontinue  the  suit,  or 
to  take  the  cause  out  of  court  without  costs  to 
either  party,  leaving  the  plaintiff  to  commence 
his  action  de  novo  if  no  award  shall  be  made  by 
the  arbitrators  on  such  submission.  And  if 
the  plaintiff  afterwards  attempts  to  proceed  in 
the  original  suit,  the  proper  remedy  of  the  de- 
fendant is  by  an  application  to  the  court  to 
stay  the  proceedings,  on  the  ground  that  the 
suit  is  in  fact  discontinued  and  out  of  court. 
The  legal  effect,  however, of  this  plea  puis  dar- 
rtin  continuance,  in  bar  of  the  further  mainte- 
nance of  the  plaintiff's  suit,  and  of  a  verdict 
and  judgment  thereon  in  favor  of  the  defend- 
ant, would  be  forever  to  bar  the  plaintiff's 
right  of  action  for  the  alleged  slander  for 
which  the  original  suit  was  instituted,  and 
to  charge  him  with  the  costs  of  the  plea  and 
of  all  subsequent  proceedings,  although  the 
submission  to  arbitration  should  be  after- 
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1O2*1  wards  revoked  by  *the  defendant 
himself,  or  the  arbitrators  should  refuse  to 
act.  The  judgment  of  the  Court  of  C.  P.  was, 
therefore,  clearly  erroneous,  and  was  properly 
reversed  by  the  Supreme  Court,  even  if  this 
was  the  only  error  upon  the  record.  The  issue 
joined  being  an  immaterial  one,  and  being 
found  for  the  defendant,  who  committed  the 
first  fault  in  pleading,  the  judgment  should 
have  been  arrested,  or  a  repleader  might  have 
been  awarded  upon  the  application  of  the 
plaintiff;  but  in  such  a  case.if  the  issue  is  found 
against  the  party  who  pleads  an  insufficient 
bar,  the  adverse  party  is  entitled  to  judgment 
on  account  of  the  falsity  of  the  insufficient 
plea.  Chamberlayn  v.  Nicholas,  Cro.  Eliz., 
455;  8.  C.,5  Co.,  43;  2  Tidd,  920,  9th  Lond. 
ed.  It  becomes  necessary,  therefore,  in  that 
case,  to  examine  the  question,  whether  it  was 
competent  for  the  defendant  to  sustain  his  plea 
by  proof  of  a  parol  agreement  to  discontinue 
the  suit  by  a  submission  to  arbitration,  as  the 
awarding  of  the  venire  de  novo  was  erroneous 
if  the  issue  was  properly  found  for  the  defend- 
ant; and  as  no  repleader  could  be  awarded 
upon  a  writ  of  error,  where  it  had  not  been 
asked  for  in  the  court  below,  there  should  in 
that  case  have  been  a  simple  judgment  of  re- 
versal, with  costs,  leaving  the  plaintiff  to  seek 
his  remedy  by  a  new  action;  but  if  the  objec- 
tion to  the  introduction  of  parol  testimony  to 
prove  the  submission  to  arbitration  was  inadmis- 
sible, then  &  venire  de  novo  was  properly  award- 
ed, to  enable  the  plaintiff  to  falsify  the  plea 
and  to  have  his  damages  assessed  by  the  jury 
for  the  slanderous  words  charged.  The  dec- 
laration in  that  case  would  stand  confessed, the 
former  plea  in  bar  being  waived  by  the  plea 
puisdarrein  continuance.  1  Chit.  Archb.,  288; 
Freem.  L.  R.,  252. 

I  think  the  Supreme  Court  decided  correctly, 
in  holding  that  the  rule  of  the  Yates  Co.  C.  P. 
precluded  the  defendant  from  giving  proof  of 
a  mere  parol  agreement  to  submit  to  arbitra- 
tion,to  sustain  the  allegation  in  his  plea.  Where 
the  existence  of  an  agreement  which  is  required 
to  be  in  writing  is  put  in  issue,  the  party  claim- 
ing the  benefit  of  such  agreement  must  estab- 
lish its  existence  by  written  evidence,  or  he 
will  fail.  Cozine  v.  Graham,  2  Paige,  181.  There 
is  nothing  in  a  mere  agreement  to  submit  a 
matter  to  arbitration  which  must  of  necessity 
1O3*]  have  the  effect  to  discontinue  *a  suit 
brought  for  the  same  matter.  A  valid  submis- 
sion may  be  made,  leaving  the  suit  in  full  life, 
provided  it  appear  from  the  agreement  itself 
that  such  was  the  intention  of  the  parties.  A 
general  agreement  to  submit  to  arbitration  op- 
erates as  a  discontinuance  merely  from  the  im- 
plied understanding  of  the  parties,  that  the  suit 
is  to  be  no  further  prosecuted.  It  is  material, 
therefore,  to  ascertain  in  such  cases  what  was 
the  precise  agreement  between  the  parties,  and 
whether  it  was  not  a  part  of  such  agreement 
that  the  plaintiff  should  be  permitted  to  pro- 
ceed in  the  suit  if  the  defendant  should  think 
proper  to  revoke  the  submission,  or  the  arbi- 
trators should  neglect  to  make  their  a  ward  with- 
in the  time  fixed  by  the  parties  in  their  submis- 
sion. It  is  very  certain,  therefore,  that  all  the 
evils  of  conflicting  affidavits  and  misapprehen- 
sion of  facts,  which  were  intended  to  be  guard- 
ed against  by  the  rule  of  the  court,  will  be 
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found  to  exist  in  relation  to  such  an  agreement 
respecting  the  proceedings  in  the  cause.  A  gen- 
eral agreement  to  submit  to  arbitration, is  clear- 
ly an  agreement  in  respect  to  the  proceedings 
in  the  cause;  for  it  is  the  implied  agreement  to 
discontinue,  and  that  only  which  can  have  the 
legal  effect  of  putting  an  end  to  the  suit.  It  is, 
therefore, within  the  letter  as  well  as  within  the 
spirit  of  the  rule. 

Again  ;  1  am  strongly  inclined  to  think  that 
the  provisions  of  the  first  seven  and  of  the  last 
three  sections  of  the  title  of  the  Revised  Stat- 
utes relative  to  arbitrations,  2  R.  S.,  541,  are 
applicable  to  all  arbitrations,  whether  the  par- 
ties agree  in  their  submission  that  a  judgment 
may  be  entered  on  the  award  or  otherwise;  but 
that  no  judgment  can  be  entered  summarily, 
upon  an  award  of  arbitrators,  in  pursuance  of 
an  agreement  to  that  effect  contained  in  the 
submission,  except  in  the  manner  and  subject 
to  the  restrictions  contained  in  the  8th  and  13th 
succeeding  sections.  The  former  statute  on 
this  subject,  1  R.  L.  of  1813,  p.  125,  was  only 
intended  to  apply  to  a  particular  class  of  cases, 
where  the  parties  agreed  that  their  submission 
should  be  made  a  rule  of  court,  but  the  Legis- 
lature, in  the  recent  revision,  has  materially 
changed  the  phraseology  of  the  statutory  pro- 
visions on  the  subject  of  arbitrations  ;  and  the 
revisers,  by  these  new  provisions,  appear  to 
have  intended  to  adopt  a  code  of  procedure 
for  these  domestic  tribunals  which  [*1O4 
should  be  applicable  to  all  cases  of  submission 
to  arbitration;  presenting  at  the  same  time  the 
distinction  between  those  cases  in  which  the 
parties  intended  to  secure  the  right  of  resort- 
ing to  a  summary  proceeding  by  judgment  to 
enforce  the  award,  and  those  in  which  they 
were  satisfied  with  a  reliance  upon  the  common 
law  remedy  by  action  or  debt  upon  the  award, 
or  a  suit  on  the  bond  of  agreement  of  submis- 
sion. Among  the  provisions  which  I  think 
were  intended  to  be  general,  and  to  apply  to 
all  submissions  to  arbitration,  is  that  contained 
in  the  1st  section,  which  only  authorizes  a  sub- 
mission by  an  instrument  in  writing,  or  a  writ- 
ten agreement,  containing  a  specification  of  the 
subject-matter  of  the  submission  and  the  terms 
upon  which  the  submission  is  made.  If  I  am 
right  as  to  the  construction  of  these  provisions 
of  the  Revised  Statutes,  the  parol  agreement  to 
take  this  cause  out  of  court  and  to  submit  it  to 
arbitration  was  invalid,  without  reference  to  the 
rule  of  court  requiring  agreements  as  to  the 
proceedings  in  a  suit  to  be  in  writing.  In  any 
view  which  1  have  been  able  to  take  of  this 
case,  the  judgment  of  the  Supreme  Court,  re- 
versing that  of  the  C.  P.,  is  correct  and  should 
be  affirmed. 

By  Senator  Edwards.  This  was  an  action 
of  slander,  pending  in  the  Court  of  C.  P.  of 
Yates  Co.,  at  the  time  the  Revised  Statutes 
went  into  operation;  but  the  agreement  to  sub- 
mit the  cause  to  arbitration,  which  is  plead  puts 
d<wm'ttcontinuance,was  entered  into  since  that 
time,  to  wit:  Sep.  5,  1831.  The  subject-matter 
in  controversy  between  the  parties  might  have 
been  submitted  under  the  provisions  of  the  Re- 
vised Statutes,  and  had  it  been  so  submitted, 
in  order  to  make  the  submission  obligatory  on 
the  parties  it  must  have  been  in  writing  2  R. 
S.,,541,  sec.  13  ;  542,  sec.  8.  But  it  appears 
from  the  manner  in  which  the  parties  entered 
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into  the  agreement  to  submit  to  arbitration,  by 
their  not  reducing  their  submission  to  writing, 
•or  making  any  provisions  for  entering  up  judg- 
ment, they  chose  not  to  enter  into  a  submission 
under  the  provisions  of  the  Revised  Statutes  ; 
nor  were  they  under  any  obligation  so  to  do. 
The  Revised  Statutes  have  not  changed  the  law 
1O5*]  in  relation  to  submitting  *matters  in 
controversy  to  arbitration, except  in  cases  where 
the  parties  enter  into  a  submission  in  pursu- 
ance of  the  provisions  they  contain.  They  do 
not  declare  all  other  submissions  void  ;  nor  do 
they  affect  a  parol  submission;  such  a  submis- 
sion is  as  valid  as  it  ever  was.  What  is  the  ef- 
fect of  submitting  a  cause  not  referable  under 
•the  statute  to  arbitration?  It  amounts  to  a  dis- 
continuance of  the  cause.  Camp  v.  Root,  18 
Johns..  23;  Ex  parle Wright,  6  Cow.,  399.  An 
agreement  to  submit  a  cause  pending,  which 
might  be  submitted  under  the  statute,  has  pre- 
cisely the  same  effect,  although  not  brought  to 
A  hearing,  or  any  award  made.  Larkin  v.  Rob- 
bins,  2  Wend..  505.  And  the  reason  is  obvious; 
it  is  because  the  parties  have  taken  it  from  the 
tribunal  constituted  by  law,  and  by  their  own 
voluntary  act,  chosen  a  new  forum  to  decide 
their  controversy;  and  no  statute  law  has  pro- 
hibited them  from  so  doing.  The  question, 
then,  is,  was  this  act  of  the  parties,  in  taking 
the  cause  out  of  the  tribunal  constituted  by 
law,  and  referring  it  to  a  tribunal  which  they, 
by  their  agreement  constituted  to  determine 
their  cause  (  which  act  amounted  to  a  discon- 
tinuance), a  proceeding  in  the  cause  in  the 
court  where  it  was  pending?  If  it  was,  then 
the  rule  of  the  C.P.  applies,  and  the  agreement 
is  void  ;  but  if  it  was  not  a  proceeding  in  the 
cause  in  that  court,  then  it  does  not  come  with- 
in the  rule,  and  the  agreement  is  obligatory  on 
the  parties.  For  it  must  not  only  be  a  proceed- 
ing, but  it  must  be  a  proceeding  in  the  cause 
in  that  court,  for  the  rule  could  be  binding  no- 
where else.  I  cannot  bring  my  mind  to  the  con- 
clusion that  it  is  a  proceeding  in  the  cause  in 
the  court  where  the  rule  is  operative  ;  and  I 
liken  it  to  a  case  where  the  parties  agree  to  set 
tie  a  cause.  Surely,  a  settlement  would  not  be 
considered  a  proceeding  in  a  cause  in  the  court 
where  it  was  pending,  but  instead  of  a  pro- 
ceeding, it  is  a  discontinuance  of  the  cause  be- 
fore that  tribunal.  So  in  this  case,  instead  of 
a  proceeding,  it  is  an  agreement  which  stops 
the  proceedings  in  the  cause  in  that  court  which 
is  governed  by  the  rule.and  places  it  in  another 
tribunal,  in  which  the  rule  does  not  operate. 
As  the  agreement,  therefore,  to  submit  this 
cause  to  arbitration, was  not  a  proceeding  in  the 
cause  within  the  rule  of  the  Court  of  C.  P.  of 
1O6*J  *Yates  Co.,  it  was  obligatory  on  the 
parties,  although  not  in  writing,  and  the  plea 
was  valid.  I  am  for  reversing  the  judgment  of 
the  Supreme  Court. 

By  Senator  Maison.  I  agree  with  the  Su- 
preme Court,  that  the  Court  of  C.  P.  may  re- 
peal their  rule  ;  but  while  it  remains  in  force 
they  are  bound,  in  my  judgment,  to  give  it  ef- 
fect. It  is,  perhaps,  well  that  this  opportunity 
is  offered,  to  correct  an  opinion  which  has  in 
some  measure  obtained,  that  a  Court  of  C.  P. 
may  alter  their  rules,  to  meet  the  matter  or 
cause  under  consideration,  and  dispose  of  it  as 
they  please,  without  any  regard  to  the  rule. 
This  oftentimes  works  great  injustice,  and 
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should  not  be  tolerated;  the  rules  of  a  court  are 
the  law  of  the  court,  and  courts  have  no  right 
to  alter  their  rules  to  meet  or  affect  any  partic- 
ular matter  then  under  consideration  ;  but 
every  question  is  to  be  determined  by  the  rules 
as  they  exist  at  the  time  the  question  arises,  as 
much  so  as  if  the  rule  was  a  positive  legislative 
enactment.  If  they  find  the  rule  to  be  incon- 
venient, after  disposing  of  the  matter  or  cause 
affected  by  the  rule,  they  may  alter  or  modify 
it  as  they  shall  see  fit.  The  object  of  the  rule 
of  the  C.  P. ,  which  is  a  copy  of  the  63d  Rule 
of  the  Supreme  Court,  was  as  well  to  save  the 
time  of  the  court  in  ascertaining  whether  any 
agreement  had  been  made  between  the  parties, 
or  their  attorneys,  and  the  precise  terms  of  the 
agreement,  as  to  prevent  an  accumulation  of 
costs,  consequent  to  the  drawing  of  papers  to 
establish  or  explain  the  agreement,  and  to  put 
an  end  to  all  prevarication  or  misapprehension 
between  the  parties  to  it.  Such  being  the  in- 
ducements to  the  adoption  of  this  rule,  it  ap- 
pears to  me  that  it  relates  only  to  agreements 
made  in  a  cause,  which  is  in  a  state  of  progres- 
sion in  court ;  as  soon  as  the  cause  is  out  of 
court,  there  is  nothing  upon  which  the  rule  can 
operate. 

Parties  may,  by  parol,  submit  any  matters  in 
controversy  between  them  to  arbitration ;  this 
is  the  common  law  of  the  land,  and  cannot  be 
repealed  by  the  standing  rule  of  any  court. 
Nothing  short  of  an  Act  of  the  Legislature  can 
regulate  or  take  away  this  right;  and  the  Leg- 
islature has  interposed  only  so  far  as  to  say, 
that  no  claims  in  fee  or  for  life  to  real  estate 
shall  be  submitted  to  arbitration.  These  par- 
ties.then,  having  a  right  to  submit  *this  [*  1O7 
matter  to  arbitration,  and  having  agreed  to  do 
so,  the  suit  is  discontinued  in  court,  and  this, 
whether  any  measures  have  been  taken  before 
the  arbitrators  or  not;  it  is  no  longer  in  court, 
and  the  court  has  no  further  power  or  control 
over  it.  Such  was  declared  to  be  the  law  in 
the  case  of  Larkin  v.  Robbins,  2  Wend. ,  505, 
and  I  see  no  good  reason  to  disturb  it. 

The  Court  of  C.  P.  were  correct  in  deciding 
that  the  agreement  to  submit  to  arbitration 
could  be  proved  by  parol,  and  the  Supreme 
Court  erred  in  deciding  otherwise.  The  judg- 
ment of  the  Supreme  Court  should,  therefore, 
be  reversed. 

By  Senator  Tracy.  I  see  no  force  in  the 
argument  urged  for  reversing  the  judgment  of 
the  Supreme  Court,  that  the  Court  of  C.  P. 
having  adopted  the  rule,  the  application  of 
which  is  here  the  question  of  controversy  is, 
therefore,  the  best,  if  not  the  exclusive  judge 
of  its  true  construction  and  effect.  The  rule 
has  its  origin  in  the  Supreme  Court,  and  ex- 
isted there  many  years  before  it  was  adopted 
by  the  Court  of  C.  P.  of  Yates  Co.,  and  might 
properly  be  deemed  to  be  adopted  with  the 
constructions  given  to  it  by  the  higher  court, 
from  which  it  was  borrowed.  But  it  is  not  on 
this  ground,  but  on  that  of  the  general  power 
of  the  Supreme  Court  to  supervise  and  review 
all  proceedings  of  inferior  courts,  that  its  au- 
thority and  judgment  are  to  be  deemed  para- 
mount to  that  of  a  Court  of  C.  P.,  even  as  to 
the  construction  of  its  own  rules,  and  the  order 
and  regularity  of  its  proceedings.  It  is  said  no 
case  can  be  found  of  a  judgment  of  a  subordi- 
nate tribunal  reversed  for  misconstruction  of 
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its  own  rule.  But  I  apprehend  such  cases  are 
of  every  day  occurrence;  not  perhaps  on  writs 
of  error,  because  the  nature  of  the  judgment 
might  not  allow  its  being  brought  up  in  such 
form,  baton  mandamus  and  other  applications. 
But  while  I  am  satisfied  of  the  right  of  the  Su- 
preme Court  to  review  the  construction  given 
by  the  C.  P.  to  its  own  rule,  I  am  not  satisfied 
of  the  correctness  of  its  judgment  in  applying 
the  rule  to  a  case  like  the  present. 

Here  was  an  agreement  between  the  parties 
to  arbitrate  the  subject-matter  of  their  suit. 
The  arbitrators  were  designated,  and  the  time 
and  place  for  their  meeting  agreed  upon.  It  is 
not  doubted  that  a  parol  submission  in  ordi- 
1O8*J  nary  cases  is  valid,  *nor  that  a  valid 
submission  discontinues  a  suit;  but  the  only 
point  of  dispute  is  whether  a  submission  to  ar- 
bitration of  the  subject  of  litigation  is  to  be 
deemed  such  a  proceeding  in  the  cause  as  that 
the  agreement  for  it  must  be  "in  writing,  and 
subscribed  by  the  party  or  his  attorney;"  or,  in 
other  words,  what  does  the  rule  mean  by  "  pro- 
ceedings in  a  cause?  "  Construing  a  proceed- 
ing to  be  any  action  in  a  cause  intervening  its 
commencement  and  its  final  determination, 
which  certainly  would  be  allowing  to  the  ex- 
pression as  broad  a  signification  as  can  be  asked 
for  it,  there  still  would  be  difficulty  in  bring- 
ing this  case  within  it;  for  it  is  not  easy  to  show 
how  submitting  a  matter  to  arbitration  is  a 
proceeding  in  a  cause,  inasmuch  as  there  is  not 
required,  in  any  way,  the  interposition  of  the 
court  to  give  to  the  act  or  agreement  its  full 
force.  And  in  this  is  the  distinction  between 
a  submission  by  parties  in  a  suit  to  arbitration, 
and  the  case  put  by  the  Supreme  Court  of  a 
reference  under  the  statute,  and  the  stronger 
case  put  by  the  counsel  of  an  agreement  to  dis- 
continue. A  reference  under  the  statute  is 
strictly  a  proceeding  in  the  suit,  for  notwith- 
standing an  agreement  by  the  parties,  it  must 
have  also  the  sanction  of  the  court  to  the  agree- 
ment, and  is,  besides,  but  a  different  mode  of 
trying  the  cause  before  the  court;  and  so  an 
agreement  to  discontinue  a  suit  contemplates 
and  requires  the  judgment  or  decision  of  the 
court  upon  that  agreement.  But  a  submission 
to  arbitration  is  not  merely  an  agreement  to 
discontinue,  but  is,  eo  acto,  a  discontinuance, 
which  requires  no  subsequent  interposition  of 
the  court  to  give  it  effect.  Thus,  if  the  sub- 
mission in  the  present  case  had  been  in  the 
common  form  by  mutual  bonds,  it  could  not 
be  doubted  that  its  effect  would  be  the  same  as 
a  release  under  seal,  or  an  accord  and  satisfac- 
tion. Now,  as  it  must  be  conceded  that  a 
parol  submission  is  as  effectual  as  one  under 
seal,  it  follows  that  such  a  submission  is  no 
more  to  be  deemed  a  proceeding  in  a  cause, 
and  no  less  to  be  deemed  a  final  determina- 
tion of  the  cause,  than  would  be  a  release  un- 
der seal,  or  an  accord  and  satisfaction.  The 
fairness  of  this  conclusion  is  tested  by  this 
consideration  :  suppose,  in  the  present  case, 
that  the  submission  had  been  carried  into  ef- 
fect, and  an  award  had  been  made  in  favor 
of  the  plaintiff  below  of  a  sum  of  money  which 
lO9*]had  been  paid  *to  him  by  the  defendant; 
would  this  discontinue  the  suit?  It  would  not, 
if  the  conclusion  of  the  Supreme  Court  is  cor- 
rect, that  the  submission  was  a  proceeding  in 
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the  cause,  and  void,  under  the  rule  of  the  court, 
for  not  being  in  writing. 

It  is  too  late,  after  taking  issue,  and  going  to 
trial  on  it,  to  object  that  the  plea  puts  darrein 
concluded  in  bar,  when  it  should  have  con- 
cluded in  abatement.  It  might  have  been  good 
cause  for  demurrer,  bull  do  not  see  how  this 
court  can  now  take  notice  of  the  informality. 
I  am  almost  sorry  it  cannot,  for  the  effect  of 
the  form  pursued  to  ascertain  the  fact  of  the 
discontinuance  of  the  suit,  has  been,  probably, 
to  give  the  defendant  below  the  costs  of  his 
whole  litigation,  when  the  effect  of  a  discontinu- 
ance by  agreement  being  to  leave  each  party  to 
pay  bis  own  costs,  the  defendant,  at  most, 
should  have  recovered  no  more  than  the  costs 
subsequent  to  the  submission.  But  I  see  no 
way  to  remedy  this  now,  nor  any  alternative 
for  reversing  entirely  the  judgment  of  the  Su- 
preme Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Beardsley,  Beckwith,  (Jrop- 
sey,  Edmonds,  Edwards,  Fink,  Lacey,  Lansing, 
Loomin,  M'Dowell,  Mack.  Maison,  2  racy,  Van 
Schaick — 15. 

In  the  negative — The  CHANCELLOR  and  Sen- 
ators Armstrong,  Downing,  Gansevoort,  Halsey, 
Jones,  MacDonald,  Willes — 8. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Overruled— 2  Barb.  Ch.,  437. 

Distinguished-  -5  Paige,  580. 

Limited— 29  N.  Y..  295. 

Approved— 4  Denio,  348. 

Cited  in-24  Wend.,  259  :  6  N.  Y..  49 :  1  Hun,  243  ;  4 
Barb.,  543 ;  20  Barb.,  486 ;  3  T.  &  C.,  748 ;  2  Rob.,  500 ; 
6  Rob.,  495 ;  53  111.,  255 ;  7  Kan.,  350 :  38  N.  J.  L.,  492 ; 
35  Am.  Dec.,  617. 


*THE  JUDGES   OF  THE   LEWIS  [*1JO 
COMMON  PLEAS 


THE  PEOPLE,  ex  rel.  BUTLER  ET  AL. 

Practice — Judgment  by  Confession  in    C.  P. — 
Validity  of. 

A  judgment  in  the  C.  P.,  by  confession  on  bond 
and  warrant  of  attorney,  where  the  condition  of  the 
bond  exceeds  $500,  is  not  valid,  if  the  costs  be  taxed 
and  record  signed  by  a  C.  P.  judge,  not  being  the 
first  judge  of  the  county,  or  of  the  degree  of  coun- 
sel in  the  Supreme  Court. 

TERROR  from  the  Supreme  Court.  A  man- 
J-J  damns  was  granted  by  the  Supreme  Court, 
directing  the  C.  P.  of  Lewis  Co.  to  vacate  a 
rule  of  that  court,  ordering  certain  judgment 
rolls  to  be  signed  nunc  pro  tune.  The  judg- 
ments had  been  signed  and  costs  taxed  by  a 
judge  of  the  C.  P.,  who  was  not  the  first  judge 
or  of  the  degree  of  counsel  in  the  Supreme 
Court.  They  were  enlered  on  two  bonds  and 
warrants  of  attorney,  the  money  secured  to  be 
paid  in  the  condition  of  each  exceeding  $500, 
and  it  was  held  by  the  Supreme  Court,  that  in 
such  cases  a  judge  of  the  C.  P.,  not  being  first 
judge,  or  of  the  degree  of  counsel,  had  no  au- 
thority to  tax  costs  and  sign  judgments.  See 
10  Wend.,  541.  It,  however,  appearing,  from 
the  return  to  the  mandamus,  that  on  the  same 
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day,  and  previous  to  the  time  when  the  judg- 
ments were  signed  by  the  judge,  the  judgment 
roll  in  one  of  the  cases  was  signed  by  the  clerk 
of  the  county,  in  the  absence  of  the  first  judge 
from  the  county,  it  was  held  by  the  Court  for 
the  Correction  of  Errors,  that  the  judgment 
thus  signed  was  legally  signed,  although  the 
attorney  for  the  plaintiffs  in  such  judgment, 
had  entered  a  rule  in  the  common  rule  book, 
vacating  such  signing  by  the  clerk,  and  sub- 
sequently procured  the  roll  to  be  signed  by  the 
judge.  The  judgment  roll  signed  by  the  clerk 
was  for  the  greater  amount  of  the  two  judg- 
ments; one  being  for  $-4,600,  the  bond  in  which 
case  was  conditioned  for  the  payment  of  $1,300, 
and  the  other  being  on  a  bond,  in  the  penalty 
of  $1,200,  conditioned  for  the  payment  of  $600. 
The  Court  for  the  Correction  of  Errors  there- 
upon reversed  so  much  of  the  judgment  of  the 
Supreme  Court,  allowing  a  mandamus,  as  di- 
rected a  vacatur  of  the  nunc  pro  tune  rule,  so 
111*J  *far  forth  as  it  related  to  the  larger 
judgment,  and  affirmed  the  judgment  as  to  the 
residue. 

Judgment  accordingly. 

Cited  in-8  Abb.  Pr.,  163. 


BOGARDUS  ET  AL.  v.  TRINITY  CHURCH. 

rpHIS  was  an  appeal  from  chancery.  See 
-L  case  and  opinion  of  Chancellor,  4  Paige 
Ch.,  178,  etseq. 

The  cause  was  argued  here  by, 
WEND.  15. 


Mr.  G.  Sullivan,  for  the  appellants. 
Messrs.  H.  R.  Storrs  and  B.  F.  Butler. 

Atty-Oen.  of  the  U.  S.,  for  the  respondents. 

Chief  Justice  Savage  read  an  opinion,  in 
which  he  came  to  the  conclusion  that  there 
was  no  error  in  the  decree  of  the  Chancellor, 
either  as  to  the  matters  of  form  passed  upon 
by  him,  or  upon  the  merits  of  the  case,  and 
that,  therefore,  the  decree  ought  to  be  affirmed. 
Whereupon,  the  decree  of  the  Chancellor  was  af- 
firmed; 15  for  affirmance,  4  for  reversal. 

Affirming— 4  Paige.  178. 
Cited  in-4  Sandf.  Ch.,  721. 


JACKSON,  ex  dem.  BBADT  ET  AL., 

«. 
BROOKS. 

THIS  was  a  writ  of  error  from  the  Supreme 
Court.     See  case  and  opinion  of  Supreme 
Court,  8  Wend.,  426,  et  seq. 
The  cause  was  argued  here  by, 
Mr.  A.  C.  Paige,  for  plaintiff  in  error. 
Mr    M.  T.   Reynolds,  for  defendant  in 
error. 

The  Chancellor  read  an  opinion,  confirm- 
ing the  decisions  of  the  Supreme  Court.  Where- 
upon the  judgment  of  the  Supreme  Court  was 
affirmed  by  a  vote  of  22  for  affirmance,  and 
one  for  reversal. 

Judgment  affirmed. 
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STATE  OF  NEW  YOEK, 


JANUARY  TERM,  1836,  IN  THE  SIXTIETH  YEAR  OP  OUR  INDEPENDENCE. 


1 1 3*]  *THE  PEOPLE 

v. 

THE    RENSSELAER    AND    SARATOGA 
RAILROAD  COMPANY. 

State  May  AuiJiorize  Bridge  with  Draw,  Across 
Navigable  River — Charter  of  R.  R.  Co.  Au- 
thorizes Bridge  Across  Hudson  River  at  Troy — 
Quo  Warranto  against  Corporation — Admits 
Existence  of  the  Corporation — Statutes — Suffi- 
ciency of  Answer. 

It  is  competent  to  a  State  Government  to  author- 
ize the  erection  of  a  bridge  across  a  navigable  river 
at  a  point  below  where  the  coasting  trade  is  carried 
on  by  licensed  vessels,  provided  that  the  bridge  be 
built  with  a  draw  for  the  passing  and  repassing  of 
vessels  free  of  expense. 

The  Rensselaer  and  Saratoga  R.  R.  Co.  are  author- 
ized, by  their  Act  of  Incorporation,  to  build  a  bridge 
across  the  Hudson  River  from  the  City  of  Troy  to 
Green  Island,  on  the  opposite  side  of  the  river. 

In  an  information  in  the  nature  of  a  quo  warranto 
against  a  corporation,  calling  upon  them  to  show 
by  what  warrant  they  use  certain  franchises  alleged 
to  have  been  usurped,  it  is  a  sufficient  answer  to  say 
that  such  franchises  were  granted  by  an  Act  of  the 
Legislature ;  it  is  not  competent  to  the  Attorney- 
General,  in  behalf  of  the  people,  to  allege  that  the 
Act  of  the  Legislature  is  repugnant  to  the  Consti- 
tution of  the  U.  S.  and  the  laws  of  Congress  and, 
therefore,  void. 

An  information  in  the  nature  of  a  quo  warranto, 
filed  under  the  Revised  Statutes  against  a  corpora- 
tion by  its  corporate  name,  admits  the  existence  of 
the  corporation,  or  that  it  once  had  a  legal  exist- 
ence. 

It  seems  that  previous  to  those  statutes,  it  would 
have  been  sufficient,  in  a  plea  to  an  information 
against  a  corporation  by  its  corporate  name,  to  set 
forth  the  charter  and  to  allege  acts  of  user  under  it, 
without  showing  a  compliance  with  the  require- 
ments of  the  charter  authorizing  corporate  acts ; 
114*]  *and  if  there  had  been  a  neglect  to  comply 
with  any  of  the  requirements,  it  must  have  been 
shown  by  replication.  , 


Citations— 2  T.  R.,  515,  522 :  6  Cow.,  196 ;  18  Johns.. 
13T ;  1  Kidd,  284 ;  9  CoV.,  194  ;  1  Wend.,  555 ;  2  R.  S., 
581,  sec.  28,  sub.  3 ;  583,  sec.  39 ;  585,  sees.  48,  49  :  U.  S. 
Const.,  art.  1,  sec.  8,  sub.  3, 17 ;  9  Wh.,  1 ;  3  Cow.,  713  ; 
2  Pet.,  245. 

HUG  WARRANTO.  The  Atty  Gen.  filed 
VqJ,  an  information,  in  the  nature  of  a  quo 
warranto,  against  the  Rensselaer  and  Saratoga 
R.  R.  Co.,  charging  the  Co.  with  claiming  to 
be  a  body  politic  and  corporate  in  law,  fact 
and  name,  by  the  name  of  The  Rensselaer  and 
Saratoga  R.  R.  Co.,  and  with  claiming  the  lib- 
erty, privilege  and  franchise  of  placing  abut- 
ments, piers  and  other  works,  in  the  bed,  cur- 
rent and  channel  of  the  Hudson  River  at  Troy, 
in  the  County  of  Rensselaer,  and  of  erecting 
and  constructing  a  bridge  upon  such  abut- 
ments, etc.,  over  and  across  the  river  from  the 
eastern  to  the  western  bank  thereof;  averring 
the  river,  at  the  place  where  the  abutments 
were  claimed  to  be  placed  and  bridge  to  be 
built,  to  be  an  arm  of  the  sea  in  which  the  tide 
ebbs  and  flows,  navigable  for  sloops,  schoon- 
ers, and  other  vessels,  and  to  have  been  used 
and  to  be  still  used,  by  the  citizens  of  this  State 
and  of  the  U.  S  ,  in  carrying  on  trade,  com- 
merce and  intercourse, by  means  of  such  sloops, 
etc.,  under  and  in  pursuance  of  the  Acts  of  the 
Congress  of  the  U.S  ,  between  ports  and  places 
on  the  Atlantic  Ocean,  and  towns  and  places 
on  the  banks  of  the  river  situate  above  Troy, 
to  wit:  the  Villages  of  Lansingburgh  and 
Waterford;  concluding  in  the  usual  form,  by 
praying  process,  etc. 

The  defendants  pleaded,  that  by  an  Act  of 
the  Legislature  of  this. State,  passed  Apr.  14, 
1832,  they  were  created  a  body  corporate  and 


NOTE.— Constitutional  law — Erection  of  bridges 
over  navigable  rivers— State  may  authorize. 

The  State  may  authorize  the  erection  of  bridges 
over  navigable  rivers,  by  Railroad  Companies  or 
others.  In  addition  to  the  above  case  of  People  v. 
Rensselaer,  etc.,  Ry.  Co.,  see  Mohawk  Bridge  Co.  v. 
Utica,  etc.,  Co.,  6  Paige.  554,  561 ;  Dover  v.  Ports- 
mouth Bridge,  17  N.  H.,  200:  Illinois,  etc..  Co.  v. 
Peoria  Bridge,  38  111.,  467 ;  Harrell  v.  Ellsworth,  17 
Ala.,  576 ;  Rogers  v.  Kennebec,  etc.,  Co.,  35  Me.,  319; 
Wright  v.  Nagle,  48  Ga.,  367 :  Wisconsin,  etc.,  Co.  v. 
Lyons.  30  Wis.,  61 ;  Flanagan  v.  Philadelphia,  42  Pa. 
St.,  219 ;  Erie  v.  Swingle,  22  Pa.  St.,  384 :  Dapew  v. 
Trustees,  etc.,  5  Ind.,  8:  Jones  v.  Keith,  37  Tex.,  394; 
Piscataqua  Bridge  Co.  v.  N.  H.  Bridge  Co.,  7  N.  H., 
35 ;  Clinton  Bridge,  77  U.  S.  (10  Wall.),  454. 

As  to  when  legislative  authority  to  erect  a  bridge  is 
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necessary,  see  Fort  Plain  Bridge  Co.  v.  Smith,  30  N. 
Y.,  44,  63. 

The  power  conferred  must  be  so  exercised  as  not  to 
constitute  a  material  obstruction  to  navigation. 
Ren  wick  v.  Morris,  3  Hill,  621 ;  7  Hill,  575 ;  Blanch- 
ard  v.  W.  U.  Tel.  Co.,  60  N.  Y.,  510 ;  State  v.  Inhabi- 
tants of  Freeport,  43  Me.,  198;  Commissioners  v. 
Pidge,  5  Ind.,  13 ;  Wheeling  Bridge  case,  54  U.  S.  (13 
How.),  518;  Col.  Ins.  Co.  v.  Peoria  Bridge  Co.,  6 
McLean,  70;  Col.  Ins.  Co.  v.  Curtenius,  6  McLean, 
209 ;  Jolly  v.  Terre  Haute,  etc.,  Co.,  6  McLean,  237 : 
U.  S.  v.  New  Bedford  Bridge,  1  W.  &  M.,  401 ;  Reg.  v. 
Betts,  22  Eng.  L.  &  Eq.,  240. 

Quo  warranto. 

An  information  in  the  nature  of  a  quo  warranto 
lies  against  a  corporation  for  usurping  a  public  fran- 
chise. People  v.  Utica  Ins.  Co.,  15  Johns..  358,  note. 
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politic,  in  fact  and  in  name,  by  the  name  of 
The  Rensselaer  and  Saratoga  R.  R.  Co.,  for  the 
term  of  50  years,  for  the  purpose  of  construct- 
ing a  single  or  double  railroad  or  way  from 
some  proper  point  in  the  City  of  Troy,  in  the 
County  of  Rensselaer,  passing  through  the  Vil- 
lage of  Waterford,  in  the  County  of  Saratoga, 
to  the  Village  of  Ballston  Spa,  in  the  latter 
county;  and  that,  by  virtue  of  such  Act  of  the 
Legislature,  they  are  a  body  politic  and  cor- 
porate, in  fact  and  in  name,  entitled  to  use  the 
liberties,  privileges  and  franchises  granted  to 
them,  and  for  all  the  time  mentioned  in  the  in- 
formation have  used  the  same,  and  particularly 
the  liberty,  privilege  and  franchise  of  con- 
1 1 5*]  structing  a  single  *or  double  railroad 
or  way,  from  a  proper  point  in  the  City  of 
Troy,  in  the  County  of  Rensselaer,  passing 
through  the  Village  of  Waterford, in  theCounty 
of  Saratoga,  to  the  Village  of  Ballston  Spa,  and 
as  a  necessary  part  of  such  railroad  or  way, 
and  not  otherwise,  have  used  the  liberty,  priv- 
ilege or  franchise  of  placing  the  abutment,  etc. , 
and  laying  string  pieces,  beams  and  other 
timbers  upon  such  abutments,  etc.,  and  of 
building  and  constructing  a  bridge  over  and 
across  the  river,  from  the  eastern  bank  thereof 
in  the  City  of  Troy,  and  on  the  direct  route  of 
such  railroad  to  the  western  bank  of  the  river 
on  Green  Island,  in  the  County  of  Albany, 
leaving  over  the  main  or  principal  part  of  the 
channel  an  opening  for  a  convenient  and  suit- 
able draw,  to  enable  vessels  navigating  the 
river  to  pass  and  repass,  and  so  as  to  restore 
the  river  to  its  former  state,  or  in  a  sufficient 
manner  not  to  have  impaired  its  usefulness  as  a 
public  navigable  river;  and  of  upholding  and 
maintaining  such  bridge, etc.  To  which  answer 
the  Atty-Gen.  put  in  a  general  demurrer,  and 
the  defendants  joined. 

Mr.  S.  Stevens,  for  the  people.  The  plea 
does  not  show  the  defendants  to  be  a  Corpora- 
tion. The  charter  does  not  ipso  facto  create 
them  a  body  corporate;  an  acceptance  or  acts 
of  user  under  it  should  have  been  shown.  The 
charter  requires  that  within  one  year,  books 
shall  be  opened  for  subscription  to  the  cap- 
ital stock  of  the  Co.,  and  that  within  a  limited 
time  trustees  shall  be  chosen  to  manage  its 
concerns,  Sess.  Laws  of  1832,  p.  199  ;  and  by 
the  general  Act  relative  to  corporations,  it  is 
declared  that  if  a  corporation,  created  by  the 
Legislature,  does  not  organize  and  commence 
the  transaction  of  its  business  within  one  year 
from  the  date  of  its  incorporation,  its  corporate 
powers  shall  cease.  1  R.  S.,  600,  sec.  7.  The 
defendants  were  bound  to  show  a  compliance 
with  these  requirements,  as  until  then  the  ex- 
ercise of  any  corporate  powers  was  a  usurpa- 
tion. Charging  the  defendants  by  a  corporate 
name  did  not  admit  them  to  be  a  Corporation. 
King  v.  Amery,  ST.  R.,  515;  Bk.  v.  Aikin,  18 
Johns.,  137;  Wood  y.  Bk.,  9  Cow.,  194;  Walker 
v.  Devereaux,  4  Paige,  245.  He  also  insisted 
that  the  Legislature  never  intended  to  confer 
1 16*]  the  power  upon  the  Co.  *to  erect  a 
bridge  across  the  Hudson  River,  and  particu- 
larly that  the  Act  of  Incorporation  does  not 
authorize  the  building  of  a  bridge  at  Troy,  or 
at  any  point  below  Union  Bridge  at  Waterford. 
The  1 3th  section  forbids  the  erection  of  a  bridge 
within  two  miles  of  the  Union  Bridge,  and  au- 
thorizes an  agreement,  by  The  Rensselaer  and 
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Saratoga  R.  R.  Co.,  with  the  owners  of  that 
bridge,  for  the  use  thereof;  and  it  may  well  be 
imagined  that  the  Legislature  contemplated 
that  such  an  agreement  would  be  effected. 
Conceding.however,  that  the  defendants  might, 
by  implication,  have  the  power  to  erect  a  bridge, 
such  right  could  be  exercised  only  in  such  way 
as  not  to  impair  the  navigation.  The  Act  of 
Incorporation  declares,  that  whenever  it  shall 
be  necessary  for  the  construction  of  the  railroad 
to  intersect  or  cross  any  stream  of  water  or 
water  courses,  or  any  road,  street  or  highway, 
the  Co.  may  construct  their  railroad  across  or 
upon  the  same;  but  they  shall  restore  the  stream 
or  water  course,  or  road,  street  or  highway  thus 
intersected,  to  its  former  state,  or  in  such  man- 
ner as  not  to  have  impaired  its  usefulness.  The 
defendants,  therefore,  should  have  averred 
that,  after  constructing  their  works,  they  re- 
stored the  river  to  its  former  state,  or  that  their 
works  were  so  constructed  that  the  usefulness 
of  the  river  was  not  impaired  ;  and  such  aver- 
ment should  have  been  made  in  plain,  distinct 
and  direct  terms,  so  that  issue  might  have  been 
taken  upon  it.  This  they  had  not  done,  and 
for  that  cause  also  the  plea  was  bad.  He  also 
insisted,  that  the  Act  of  Incorporation,  author- 
izing the  construction  of  a  bridge  across  a  navi- 
gable river,  was  unconstitutional  and  void, 
as  coming  in  collision  with  the  power  of  the 
Congress  of  the  U.  S.  to  regulate  commerce  and 
navigation,  and  the  laws  passed  upon  that  sub- 
ject. The  Hudson  River.at  the  place  where  the 
defendants  are  about  to  erect  their  bridge.is  an 
arm  of  the  sea,  navigable  for  vessels  sailing 
under  coasting  licenses.  The  State  Legislatures 
may  regulate  fisheries,  and  exercise  many  acts 
of  sovereignty  over  the  waters  within  their  sev- 
eral limits,  but  can  legally  do  no  act  to  inter- 
rupt the  free  use  of  navigable  rivers  for  the 
purposes  of  navigation  and  commerce.  4  Wash. 
C.  C.,  379.  A  law  of  a  State  Legislature,  re- 
quiring the  payment  of  the  most  trifling  amount 
or  *imposing  the  slightest  penalty  in[*117 
reference  to  the  navigation  of  a  river  within  its 
bouads,  is  unconstitutional  and  void,  12  Wh., 
419;  and  within  the  same  principle,  a  law  au- 
thorizing the  construction  of  a  bridge  across  a 
navigable  river  should  be  held  void,  although 
built  with  a  draw,  for  the  passing  and  repass- 
ing  of  vessels.  Such  a  bridge  cannot  be  other- 
wise than  an  obstruction  to  navigation,  and  an 
interruption  to  the  free  use  of  a  navigable  river. 
The  power  to  regulate  commerce  and  the  in- 
tercourse of  citizens  by  means  of  navigation, 
appertains  to  the  General  Government  and,  of 
necessity,  must  exclusively  belong  to  that  gov- 
ernment; and  no  act  of  a  State  Legislature,  ob- 
structing, impairing  or  interrupting  the  free 
use  of  such  waters  for  the  purposes  of  naviga- 
tion, can  be  legal.  9  Wh.,  1  ;  3  Cow.,  739  ;"  2 
Pet..  245;  1  Kent,  Com.,  437. 

Mr.  D.  Buel,  Jr.,  for  the  defendants,  in- 
sisted that  the  plea  sufficiently  showed  the  de- 
fendants to  be  a  body  politic  and  corporate, 
and  that  the  very  filing  of  the  information 
against  them  in  their  corporate  name,  admitted 
that  they  were  a  Corporation.  So  it  was  con- 
ceded by  counsel,  arquendo,  in  the  case  of  Peo- 
ple v.  Bk.,  6  Cow..  196,  205,  207.  The  case  of 
King  v.  Amery,  cited  on  the  other  side,  was  re- 
versed in  the  House  of  Lords,  4  T.  R.,  122. 
The  law  upon  this  point,  as  conceded  in  Peo- 
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pie  v.  Bk. ,  is  now  settled  by  the  Revised  Stat- 
utes, distinguishing  between  informations  filed 
against  individuals  associated  together  and  act- 
ing as  a  Corporation  without  being  legally  in- 
corporated, and  informations  filed  against  a 
corporate  body,  and  authorizing  an  informa- 
tion aeainst  a  Corporation  exercising  a  fran- 
chise or  privilege  not  conferred  upon  it  by  law. 
2R.  S.,  581,  sec.  28;  583,  sec.  39.  The  in- 
formation in  this  case  is  of  the  latter  kind, 
and  the  Atty-Gen.,  by  filing  it,  admitted  the 
corporate  character  of  the  defendants.  It  was 
enough  that  the  plea  was  as  general  as  the  in- 
formation. The  defendants  were  required  to 
show  by  what  warrant  they  did  the  acts 
charged  ;  they  "answered,  by  virtue  of  their 
charter — and  if  the  Atty-Gen.  was  not  satisfied 
with  such  answer,  he  should  have  specially 
replied  the  facts  of  non-compliance  with  the 
1  18*]  Requirements  of  the  charter,  if  such 
facts  existed.  On  the  merits,  the  counsel  in- 
sisted that  the  1st  section  of  the  Act  expressly 
gives  the  right  to  build  a  bridge  at  Troy  ;  that 
when  the  termini  of  the  road  are  considered.no 
other  conclusion  can  be  arrived  at.  The  Co. 
are  authorized  to  construct  a  railroad  from 
some  proper  point  in  the  City  of  Troy, through 
the  Village  of  Waterford  to  Ballston  Spa;  and, 
to  accomplish  such  work,  they  must,  of  neces- 
sity, cross  the  river  and,  according  to  a  proper 
construction  of  the  Act,  at  a  point  in  the  route 
as  direct,  or  as  nearly  direct,  as  the  general 
course  of  the  road  was  designated  by  the  Act 
of  Incorporation.  If,  however,  there  could  be 
any  doubt  whether  the  right  to  erect  the  bridge 
was  expressly  granted,  there  could  be  no  ques- 
tion as  to  the  right  by  implication, arising  from 
the  prohibition  to  erect  a  bridge  within  two 
miles  of  the  Union  Bridge.  In  reference  to  the 
provision,  that  the  stream  crossed  by  the  rail- 
road shall  be  restored  to  its  former  state,  or  in 
such  manner  as  not  to  have  impaired  its  use- 
fulness,he  contended  that  it  should  receive  such 
a  construction  as  to  carry  into  effect  the  intent 
of  the  Legislature — which  was,  that  the  stream 
should  be  left  as  useful  to  the  public  as  was 
consistent  with  the  erection  and  maintenance 
of  the  railroad  across  the  same.  This  the  de- 
fendants suppose  they  have  accomplished,  by 
leaving  a  suitable  draw  in  the  bridge  for  the 
passing  and  repassing  of  vessels.  So  they  aver 
in  their  plea,  and  allege  that  they  have  so  done, 
"  so  as  to  restore  the  river  to  its  former  state, 
or  in  a  sufficient  manner  not  to  have  impaired 
its  usefulness  asa  public  navigable  river."  The 
counsel  next  inquired  as  to  the  effect  of  the 
grant  upon  the  individual  rights  of  citizens 
navigating  the  river,  and  being  compelled  to 
pass  a  draw  in  a  bridge  erected  across  a  river 
before  unobstructed.  In  reference  to  which 
he  said  that  the  power  of  the  Legislature  was 
as  sovereign  in  respect  to  the  waters  as  to  the 
land  within  the  territorial  limits  of  the  State  ; 
that  it  was  the  province  of  the  Legislature  to 
determine  what  would  best  promote  the  interest 
or  the  convenience  of  the  public,  and  if  they 
thought  proper  to  authorize  the  erection  of  a 
bridge  across  a  navigable  river,  the  rights  of 
individuals  must  yield  to  the  public  good.  In 
support  of  which  position,  he  cited^  7  Pick., 
119*]  445,  where  *this  question  is  fully  dis- 
cussed and  considered  ;  also,  1  Pick.,  180  ;  4 
Id.,  460  ;  Ang.,  Tide-waters,  48;  9  Johns., 507. 
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1  Kent,  Com., 411  ;  8  Cow.,  146  ;  4  Wend.,  9. 
The  counsel  also  insisted  that  the  Act  author- 
izing the  erection  of  the  bridge  was  not  uncon- 
stitutional, or  in  conflict  with  the  laws  of  Con- 
gress in  respect  to  commerce  and  navigation. 
In  the  cases  arising  in  Mass.,  above  cited,  the 
question  here  raised  was  not  even  adverted  to; 
the  acts  there  were  complained  of  merely  as 
the  improvident  exercise  of  Legislative  power 
in  reference  to  individual  rights.  In  Gibbons  v. 
Ogden,  9  Wh.,  203,  Ch.  J.  Marshall  classes  laws 
relating  to  turnpike  roads  and  ferries,  among 
that  mass  of  legislation  which  embraces  every- 
thing within  the  territory  of  a  State  not  sur- 
rendered to  the  General  Government.  If  turn- 
pike roads  and  ferries  appertain  of  right  to 
state  legislation,  of  course  railroads  are  of  the 
same  character,  and  may  well  be  considered  as 
embraced  in  the  et  catera  added  by  the  Chief 
Justice  to  his  enumeration.  In  the  case  of  Wil- 
son v.  B.  B.  Creek  Marsh  Co.,  2  Pet.,  245,  the 
principle  involved  in  the  question  now  under 
consideration  arose,  and  was  decided  in  favor 
of  State  legislation. 

Mr.  B.  F,  Butler,  Atty-Gen.  of  the  U.  S., 
on  the  same  side,  after  commenting  upon  the 
form  of  the  pleadings  and  the  powers  conferred 
upon  the  defendants,  proceeded  to  the  consid- 
eration of  the  constitutional  question  raised  by 
the  counsel  for  the  people.  He  observed  that 
the  whole  argument  of  the  counsel  proceeded 
on  the  assumption  that  the  placing  of  the  abut- 
ments, etc.,  in  the  river  necessarily  would  im- 
pede the  navigation  of  vessels.  The  informa- 
tion alleges  that  the  river  is  a  navigable  river, 
has  been  used  as  such,  and  is  still  so  used. 
There  is  no  allegation  in  the  information,  or 
admission  in  the  plea,  that  the  navigation  has 
been  impeded  by  the  works  of  the  defendants 
and,  therefore,  the  question  sought  to  be  raised 
is  not  properly  before  the  court.  Can  this  court 
say  judicially  that  the  navigation  of  the  Hud- 
sou  has  been  impeded  by  the  acts  charged  ?  A 
bridge  does  not  necessarily  impede  navigation, 
for  even  ships  pass  beyond  bridges,  at  London, 
at  Charlestown  and  many  other  places.  The 
court  cannot  *know  but  that  the  draw  [*12O 
will  be  so  extensive  and  perfect  as  that  there 
will  be  no  reasonable  pretext  of  complaint  of 
interruption  tojthe  navigation.  The  counsel  also 
submitted  whether  this  question  could  arise  be- 
tween the  parties  to  this  suit.  There  is  no  com- 
plaint on  the  part  of  the  General  Government, 
or  of  any  person  claiming  under  the  laws  of 
Congress.  If  there  be  any  one  who  alleges  that 
he  has  sustained  injury,  let  him  bring  his  suit 
and  he  will  be  entitled  to  be  heard.  If  judg- 
ment passes  against  him  he  can  appeal  to  the 
proper  tribunal  for  a  review  upon  the  constitu- 
tional question  ;  but  if  judgment  is  rendered 
against  these  defendants, they  cannot  have  such 
redress,  because  there  is  no  claim  set  up  under 
the  Constitution  or  laws  of  the  U.  S.  It  was 
not  necessary,  he  said,  that  the  State  should 
voluntarily  repudiate  her  own  act  of  sovereign- 
ty, when  no  complaint  was  made  by  the  Gen- 
eral Government,  or  by  any  person  claiming 
under  that  government.  A  quo  warranto  lies 
for  the  usurpation  of  a  franchise  ;  the  defend- 
ants are  charged  with  such  an  usurpation  and 
are  called  on  to  show  their  warrant.  It  is  a  suf- 
ficient answer  to  the  State  to  show  her  own 
charter  granted  by  herself.  It  cannot  be  said 
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that  the  charter  is  not  the  act  of  the  sovereign 
authority,  but  merely  the  act  of  the  Legisla- 
ture, the  agents  of  the  State.  The  Legislature 
have  all  the  power  belonging  to  the  State,  and 
if  the  grant  exceeds  the  power  of  the  State,  the 
State  cannot  complain — no  one  but  an  injured 
party  can  complain — and  if  there  was  a  want 
of  power,  the  plaintiffs  are  not  entitled  to  judg- 
ment, for  the  complaint  here  is  that  the  defend- 
ants have  usurped  what  belonged  to  the  people. 
The  remedy,  if  any,  was  by  scire  facias  to  re- 
peal the  charter,  and  not  by  quo  warranto.  2 
R.  S.,  579,  sees.  13,  14.  But  the  Legislature 
were  authorized  to  grant  the  charter,  and  the 
State  is  estopped  by  the  acts  of  its  agents.  Peo 
pie  v.  Manhattan  Co.,  9  Wend.,  351. 

But  allowing  that  the  constitutional  ques- 
tion could  properly  be  raised,  the  Atty-Gen.  in- 
sisted that  the  inquiry  was  not  whether  the 
State  Government  could  pass  a  law  authoriz- 
ing the  erection  of  a  bridge  across  a  navigable 
river  so  as  totally  to  obstruct  the  navigation 
and  prevent  the  passage  of  vessels  ;  but  wheth- 
er they  had  the  power  to  authorize  a  bridge 
121  ]*to  be  erected  with  a  draw  so  that  vessels 
might  conveniently  pass  and  repass  at  a  place  on 
a  navigable  river  above  ports  of  delivery.  He 
conceded  that  a  bridge  without  a  draw,  above 
ports  of  delivery,  totally  obstructing  the  navi- 
gation, and  a  bridge  with  a  draw,  built  across 
a  navigable  river  below  ports  of  delivery,  could 
not  be  maintained,  but  contended  that  a  bridge 
like  the  one  in  question  was  not  the  subject  of 
complaint.  To  test  the  validity  of  a  stale  law 
in  reference  to  the  Constitution  of  the  U.  S.  or 
the  laws  of  Congress  to  carry  into  effect  its 
provisions,  he  said,  the  source  or  head  of  power 
to  which  the  law  properly  belongs  must  be 
looked  into.  If  the  State  Government  has  un- 
dertaken to  do  what  it  never  had  power  to  do, 
or  is  prohibited  from  doing,  the  law  is  void  ; 
but  if  it  merely  exercises  powers  appertaining 
to  a  sovereign  State,  and  which  have  not  been 
delegated  exclusively  to  the  General  Govern- 
ment, a  law  enacted  by  it  is  valid,  although 
passed  on  a  subject  in  reference  to  which  Con- 
gress have  a  right  to  legislate.  The  power  of 
Congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  does  not 
deprive  the  State  Governments  of  the  right  of 
regulating  the  internal  commerce,  or  the  in 
tercourse  between  different  parts  of  the  State, 
provided  the  legislation  of  the  State  does  not 
interfere  with  the  legislation  of  the  General 
Government.  When  the  laws  of  the  State  and 
General  Government  come  in  collision,  the  lat- 
ter must  prevail.  On  this  point  the  Atty-Gen. 
adverted  to  the  opinion  of  Thompson.  J.,  in 
the  case  of  Livingston  v.  Van  Ingen,  9  Johns., 
568,  and  to  that  of  Kent,  Ch.  J. ,  in  the  same 
case,  pages  576-581,  in  which  the  Chief  Jus- 
tice adverts  to  the  construction  of  the  powers 
of  the  federal  compact  as  given  by  Hamilton 
in  the  32d  number  of  the  Federalist.  He  also 
cited  the  opinion  of  Oh.  J.  Marshall,  in  4  Wh., 
196,  and  Mr.  J.  Story,  in  5  Wh..  49.  In  Gib- 
bons v.  Ogden,  9  Wh.,  211,  Ch.J. Marshall,  aft- 
er adverting  to  an  argument  urged  in  that 
case,  that  the  words  "to  regulate"  imply  in 
their  nature  full  power  over  the  thing  to  be 
regulated,  and  exclude  necessarily  the  action 
of  all  others  that  would  perform  the  same  op- 
eration on  the  same  thing,  observed  that  there 
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was  great  force  in  the  argument,  *and  [122 
that  the  court  was  not  satisfied  that  it  had  been 
refuted,  leaving  the  question,  however,  unde- 
cided ;  and  this  court  will  not  go  in  advance 
of  the  courts  of  the  U.  S.  in  disclaiming  state 
jurisdiction.  The  question  passed  over  in  Gib- 
bons v.  Ogden,  subsequently  arose  in  Wilson  v. 
B.  B.  Creek  Marsh  Co.,  2 Pet.,  245,  where  a  dam 
was  erected  under  the  authority  of  a  law  of  the 
State  of  Delaware  across  a  navigable  creek 
through  which  the  tide  ebbed  and  tiowed,  and 
it  was  held  by  Ch.  J.  Marshall,  that  measures 
calculated  to  enhance  the  value  of  property 
by  excluding  water  from  marshes  and  designed 
to  improve  the  health  of  the  inhabitants,  if  they 
do  not  come  into  collision  with  the  powers  of 
the  General  Government,  are,  undoubtedly, 
within  those  reserved  to  the  States  ;  and  that 
though  the  dam  stopped  a  navigable  creek,  the 
law  of  Delaware  did  not  come  in  conflict  with 
the  Constitution  of  the  U.  S.  or  the  laws  of 
Congress  regulating  commerce,  as  Congress 
had  passed  no  Act  to  control  state  legislation 
over  the  small  navigable  creeks  into  which  the 
tide  flows,  abounding  throughout  the  lower 
country  of  the  middle  arid  Southern  States  ; 
that  the  mere  repugnancy  of  the  law  of  Dela- 
ware to  the  power  of  Congress  to  regulate  com- 
merce did  not  render  the  law  void,  inasmuch 
as  such  power  had  not  been  exercised  so  as  to 
affect  the  question  then  before  the  court.  Thus 
the  state  law  in  that  case  was  held  valid,  al- 
though the  Blackbird  Creek  was  a  navigable 
creek,  in  which  the  tide  ebbed  and  flowed,  and 
as  much  within  the  operation  of  the  general 
law  of  Congress  regulating  commerce  as  the 
Hudson  River  above  Troy.  He  insisted  that 
the  law  by  virtue  of  which  the  bridge  in  ques- 
tion was  authorized  to  be  built,  belonged  to 
that  class  of  legislation  in  which  the  powers  of 
the  State  and  General  Governments  might  be 
concurrently  exercised,  and  in  which  the  state 
law  must  be  held  valid,  until  it  comes  in  col- 
lision with  a  law  of  Congress.  He  instanced 
the  laws  of  this  State  regulating  weights  and 
measures,  the  management  of  steamboats,  etc., 
etc.,  in  reference  to  which  the  power  of  Con- 
gress to  legislate  is  unquestionable,  and  yet 
the  validity  of  which  had  never  been  ques- 
tioned. 

*The  Atty-Gen.  further  argued,  that  [*123 
the  practical  effect  and  operation  of  a  state 
law  was  another  test  by  which  to  determine 
its  constitutionality  ;  if  found  not  to  clash  with 
any  of  the  laws  of  Congress  passed  under  the 
provisions  of  the  Constitution,  the  law  was 
valid.  The  object  of  the  Act  in  question  was 
to  facilitate  intercommunication  between  the 
citizens  of  the  State;  its  bearing  upon  the  com- 
merce of  the  States  being  very  remote.  It  is 
an  internal  improvement  for  a  local  purpose 
to  which  the  power  of  the  General  Govern- 
ment does  not  extend,  and  which  exclusively 
belongs  to  the  State  Government.  The  Gen- 
eral Government  cannot  authorize  the  erection 
of  such  a  bridge,  nor  can  it  prohibit  its  erec- 
tion. The  right  of  a  State  to  establish  ferries 
has  never  been  questioned,  and  bridges  are  but 
substitutes  for  ferries.  The  law  provides  that 
the  bridge  in  question  shall  not  interfere  with 
navigation,  by  requiring  that  the  river  shall 
be  restored  to  its  former  usefulness,  and  the 
defendants  have  averred  in  their  plea,  that  they 

807 


123 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


183$ 


have  constructed  their  works  so  as  to  leave  over 
the  main  or  principal  part  of  the  channel  an 
opening  for  a  convenient  and  suitable  draw  to 
enable  vessels  navigating  the  river  to  pass  and 
repass.  To  pass  a  drawbridge  must  necessari- 
ly cause  some  delay,  but  it  cannot  with  pro- 
priety be  said  to  be  an  interruption  of  the  right 
to  navigate.  As  well  might  it  be  said  that  our 
quarantine  laws  come  in  collision  with  the  law 
of  Congress  in  respect  to  navigation.  Under 
those  laws  vessels  are  not  only  delayed  for 
weeks  and  months,  but  sometimes  wholly  pre- 
vented from  reaching  their  port  of  destination. 
The  right  of  enforcing  quarantine  laws  has 
never  been  disputed,  and  yet  to  open  commu- 
nications and  facilitate  the  business  transac- 
tions of  its  citizens  is  the  duty  of  a  State  Leg- 
islature, as  well  as  to  guard  and  protect  the 
health  of  the  inhabitants  of  the  State.  Laws 
for  these  purposes,  passed  in  good  faith,  with- 
out intent  of  encroachment  upon  the  powers 
of  the  General  Government,  and  only  incident- 
ally and  not  essentially  coming  in  collision 
with  those  powers,  ought  to  be  held  valid  and 
carried  into  effect.  The  powers  of  each  gov- 
ernment must  be  reasonably  exercised  ;  the 
rights  of  either  must  not  be  unnecessarily  in- 
fringed, and  inconveniences  arising  from  the 
124*]  exercise  of  common  rights  over  *the 
same  subject  must  be  submitted  to.  In  short, 
the  principle  tic  utere  tuo,  alienum  non  Icedas, 
applied  to  individuals  in  the  enjoyment  of  a 
common  right,  should  control  this  question 
between  the  General  and  State  Governments. 
In  this  way  the  essential  rights  of  each  will  be 
secured. 

Mr.  Stevens,  in  reply.  The  proceeding  by 
information  in  the  nature  of  a  quo  warranio 
was  proper  in  this  case,  and  it  was  not  neces- 
sary to  proceed  by  seire  facias.  A  quo  warran- 
to  lies  to  revoke  letters  patent.  Palm.,  1;  Kyd, 
Corp.,  409.  The  people  are  not  estopped  by 
the  Act  of  the  Legislature,  but  may  avail  them- 
selves of  the  protection  of  the  Constitution  and 
laws  of  the  U.  S.  against  an  unconstitutional 
Act.  As  to  the  case  of  Wilson  v.  B.  B.  Creek 
Marsh  Co.,  cited  on  the  other  side,  he  under- 
stood the  decision  of  the  court  to  proceed  upon 
the  principle  that  Congress  had  passed  no  Act, 
in  execution  of  the  power  to  regulate  com- 
merce, the  object  of  which  was  to  control 
state  legislation  over  creeks  of  the  description 
of  Blackbird  Creek,  and  that,  therefore,  the 
law  of  Delaware,  under  which  the  Co.  had 
erected  their  dam,  was  valid  ;  for  Ch.  J.  Mar- 
shall said,  if  Congress  had  passed  any  Act 
which  bore  upon  the  case,  the  court  would  not 
have  felt  much  difficulty  in  pronouncing  that 
a  state  law  coming  in  conflict  with  such  Act 
would  be  void.  As  the  creek  was  a  navigable 
creek,  in  which  the  tide  ebbed  and  flowed,  the 
counsel  said  he  could  not  perceive  why  it  came 
not  under  the  operation  of  the  general  law  of 
Congress  regulating  commerce.  Be  that,  how- 
ever.as  it  might,  the  decision  of  that  case  was  an 
authority  in  point  to  support  the  information 
here  ;  for  although  the  creeks  in  the  marshes 
at  the  south  might  be  considered  as  not  of  suf- 
ficient consequence  to  be  embraced  in  the  gen- 
eral Navigation  Act,  it  could  not  be  pretended 
that  the  Hudson  River  was  not  embraced  in  it; 
and  if  so,  a  coasting  vessel  sailing  under  a  li- 
cense of  the  U.  S.  was  entitled  to  proceed  to 
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any  place  on  the  river,  where  the  river  was 
navigable,  free  from  all  interruption  ;  for  Con- 
gress had  passed  a  law  in  execution  of  the 
power  to  regulate  commerce,  and  the  state 
law  coming  in  conflict  with  .it,  the  latter,  of 
course,  was  void. 

*By  tla  Court,  Savage,  Ch.  J.  In  [*12& 
support  of  the  first  objection  taken  on  behalf 
of  the  people,  it  is  argued  that  it  is  not  enough 
for  the  defendants  to  aver  in  their  plea  that  by 
virtue  of  the  Act  of  1832,  they  are  created  and 
constituted  a  body  corporate  and  politic  in  fact 
and  in  name;  but  that  they  should  aver  a  com- 
pliance with  the  requirements  of  that  Act,  and- 
also  with  the  general  Act  relating  to  corpora- 
tions, and  show  a  performance  affirmatively 
of  those  Acts  which  were  necessary  to  author- 
ize them  to  organize  and  act  as  a  Corporation. 
The  case  of  King  v.  Amery,  2  T.  R.,  515,  is 
cited  as  an  authority  on  this  point,  but  I  am 
not  able  to  perceive  that  the  decision  in  that 
case  turned  upon  that  question.  The  informa- 
tion was  filed  against  the  defendant  as  an  in- 
dividual for  exercising  the  office  of  Alderman 
of  the  City  of  Chester.  He  pleaded  a  charter 
granted  by  Charles  II.,  and  that  he  was  regu- 
ularly  elected  an  Alderman  under  that  charter. 
The  prosecutor  took  issue  upon  these  facts;  and 
also  put  in  two  special  replications:  1.  That  the- 
Mayor,  etc.,  were  removed  by  the  King  by 
virtue  of  a  power  for  that  purpose  reserved 
in  the  charter;  and  2.  That  the  Atty-Gen. 
filed  an  information  against  the  Corporation' 
charging  them  with  usurpation,  and  that  such 
proceedings  were  had  that  judgment  quosque 
was  entered  by  default;  and  that  a  subsequent 
charter  was  granted  by  James  II.,  in  Oct.,  1G88, 
restoring  the  City  of  Chester  to  its  ancient 
privileges,  which  was  accepted  by  the  Mayor 
and  citizens,  whereby  the  charter  of  Charles 
II.  became  void.  To  the  2d  replication  the 
defendant  rejoined  that  judgment  of  seizure 
was  rendered  against  the  old  Corporation  in 
the  reign  of  Charles  II.,  whereby  the  Corpora- 
tion was  dissolved  long  before  the  charter  by 
James  II.  Issue  was  joined,  and  on  trial  the 
jury  found,  among  other  things,  the  charter  of 
Charles  II.  as  in  the  defendant's  plea,  and  that 
the  defendant  was  duly  elected  by  that  charter; 
that  the4order  of  removal  of  James  II.  was  duly 
signified  to  the  citizens  and  inhabitants,  and 
that  there  was  no  final  judgment  upon  the  quo 
warranto.  A  motion  was  made  to  deliver  the 
postea  to  the  defendant,  that  he  might  enter 
judgment  thereon.  The  argument  in  that  case 
contains  much  learning  on  the  subject  of  pro- 
ceedings against  corporations;  but  it  is  not  nec- 
essary to  go  at  large  into  it.  It  *was  [*  1  26 
urged  on  the  part  of  the  prosecution  that  there 
are  but  two  sorts  of  proceedings  against  a  cor- 
poration; 1.  When  a  corporation  legally  created 
abuse  any  of  its  franchises,  or  usurp  others- 
which  do  not  belong  to  it,  then  the  information 
should  be  against  the  Corporation  as  such,  and 
in  such  cases  the  judgment  against  it  is  a  judg- 
ment of  seizure;  but  when  a  body  of  men  as- 
sume to  be  a  corporation,  and  the  information 
is  brought  for  usurpation,  it  cannot  be  brought 
against  them  by  their  corporate  name,  but  as- 
individuals;  and  in  such  case  there  must  be  a 
judgment  of  ouster.  On  the  other  hand,  the 
opposite  doctrine  was  maintained,  and  Ashurst,. 
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J.,  in  giving  the  opinion  of  the  court,  says 
that  the  information  called  upon  the  Mayor 
and  citizens  to  show  by  what  authority  they 
claimed  to  be  a  Corporation;  non  constat  by 
that  information,  that  there  was  any  Corpora- 
tion in  Chester.  The  information  imports  the 
contrary,  for  it  charges  them  with  having 
usurped  the  name,  privileges  and  authority  of 
a  Corporation,  without  any  legal  right.  He 
says  if  any  charter  or  prescription  existed,  it 
was  incumbent  on  the  defendants  to  have  ap- 
peared and  shown  it;  and  by  not  doing  so,  they 
admitted  that  there  was  neither  charter  nor 
prescription  to  warrant  such  usurpation.  This 
is  the  whole  point  of  the  decision  in  so  far  as 
it  is  applicable  here;  and  all  it  proves  is  that 
the  information  is  regular  in  proceeding  against 
the  defendants  by  their  corporate  name;  but  it 
does  not  prove  that  the  defendants  should  do 
more  in  their  plea  than  to  claim  title  under 
their  charter.  It  is  not  adjudged  that  the  de- 
fendants should  aver  any  acts  of  theirs  under 
the  charter  to  effect  their  incorporalion. 

The  question  as  to  the  form  of  the  plea  in  a 
quo  warranto  does  not  appear  to  have  been 
much  discussed  in  the  cases  in  this  court.  In 
People  v.  Bk.,  6  Cow.,  196,  and  the  two  follow- 
ing cases,  informations  were  filed  against  cor- 
porations ;  and  the  allegation  was  made,  that 
without  any  warrant,  grant  or  charter,  they 
used  certain  privileges  and  franchises,  to  wit: 
that  of  being  a  body  politic  and  corporate  in 
law,  fact  and  name,  etc.  To  this  charge  the 
defendants  answer  that  by  a  certain  Act  of  the 
Legislature  (setting  out  the  title  of  their  Act  of 
Incorporation)  they  were  ordained,  constituted 
and  declared  to  be  a  body  corporate  and  poli- 
127*]  tic,  in  fact  *and  in  name;  but  they  do 
not  state  the  acts  which  were  necessary  to  be 
done — such  as  the  opening  of  books  of  sub- 
scription by  commissioners;  the  subscription 
by  the  stockholders;  the  apportionment  of  the 
stock  and  the  election  of  directors.  No  excep- 
tion was  taken  to  the  plea  on  this  ground,  and 
therefore  the  approbation  by  the  court  of  this 
general  mode  of  pleading  ought  not,  perhaps, 
to  be  considered  a  positive  authority  in  favor 
of  it.  Neither  do  the  cases  brought  by  cor- 
porations upon  contracts  prove  much  on  this 
point.  In  the  case  of  the  Bk.  v.  Aikin,  18 
Johns.,  137,  the  defendants  had  pleaded  nul 
tiel  corporation,  to  which  the  plaintiffs  replied 
that  they  were  a  Corporation.  The  court  said 
the  replication  was  bad;  the  plaintiffs  should 
have  shown  specially  how  they  were  a  Cor- 
poration. Of  this  case  it  may  be  said,  that 
the  decision  founded  on  the  authority  of  1 
Kidd,  284,  does  not  give  any  precise  rule, 
further  than  an  intimation  that  there  should 
have  been  an  averment  of  the  performance  of 
those  acts  which  were  to  be  done  before  they 
could  be  a  Corporation.  In  Wood  v.  Bk.,  9 
Cow.,  194,  such  a  replication  was  put  in  to  a 
plea  of  no  Corporation,  and  more  was  averred 
than  was  necessary.  It  was  held  that  the  Cor- 
poration were  not  bound  to  prove  the  unnec- 
essary averments.  It  was  there  intimated  that 
upon  the  plea  of  the  general  issue  it  was  nec- 
essary to  prove  that  everything  had  been  done 
which  was  necessary  to  be  done  before  the  in- 
corporation became  complete;  but  subsequent- 
ly, in  Ins.  Co.  v.  Tilman,  1  Wend.,  555,  it  was 
held  that  a  corporation  plaintiffs  need  only 
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prove  their  charter  and  acts  of  user  under  it; 
and  such  is  the  rule  now  in  this  court.  If  a 
corporation,  when  proceeded  against,  is  not 
bound  to  prove  more  than  when  they  sue  as 
plaintiffs,  it  would  not  now  be  necessary  to- 
prove  more  than  is  averred  in  the  plea  pleaded 
in  this  case;  and  from  the  course  of  pleading 
adopted  and  approved  of  by  the  court,  in  the 
cases  of  People  v.  Bk.,  and  the  other  cases  in 
6  Cow.,  it  would  seem  that  the  plea  is  suffi- 
cient, and  that  it  is  competent  for  the  Atty- 
Gen.  to  reply  any  matter  which  would  show  a 
failure  on  the  part  of  the  Corporation  to  com- 
ply with  the  requirements  of  the  Act  creating 
them.  On  this  point,  however,  it  does  not 
seem  necessary  to  give  any  definite  opinion, 
because  *the  Revised  Statutes  seem  to  [*128- 
have  regulated  the  proceedings  in  such  cases, 
and  to  have  adopted  the  suggestions  of  the 
counsel  for  the  Crown,  in  the  case  of  King  v. 
Amery,  as  the  correct  mode  of  proceeding. 
Those  statutes  provide  that  an  information  in 
the  nature  of  a  quo  warranto  may  be  filed 
against  individuals  in  several  cases;  one  of 
which  is:  "When  any  association  or  number 
of  persons  shall  act  within  this  State  as  a  Cor- 
poration, without  being  legally  incorporated." 
2  R.  S.,  581,  sec.  28,  sub.  3.  And  a  similar  in- 
formation may  be  filed  against  any  corporate 
body  in  several  cases,  when  such  Corporation 
shall  offend  against  their  charter,  or  any  act 
of  the  Legislature  affecting  it;  or  shall  have 
done  or  omitted  any  act  which  shall  operate  as 
a  forfeiture  by  misuser,  or  nonuser,  or  a  sur- 
render; or  when  it  shall  exercise  any  franchise 
not  conferred  by  law.  2  R.  S.,  583,  sec.  39. 
By  sees.  48,  49,  p.  585,  the  nature  of  the  judg- 
ment to  be  rendered  is  different  in  the  two  dif- 
ferent modes  of  proceeding.  Whenever  indi- 
viduals or  a  corporation  shall  be  found  guilty, 
either  of  usurping  or  intruding  into  any  office 
or  franchise,  or  of  unlawfully  holding,  judg- 
ment of  ouster  shall- be  rendered,  and  a  fine 
may  be  imposed;  but  when  the  proceeding  is 
against  a  corporation,  and  a  conviction  ensues 
for  misuser,  nonuser  or  surrender,  judgment 
of  ouster  and  of  dissolution  shall  be  rendered: 
which  is  equivalent  to  judgment  of  seizure  at 
common  law.  If,  therefore,  the  information 
in  this  case  had  for  its  object  to  oust  the  de- 
fendants from  acting  as  a  Corporation,  and  to- 
test  the  fact  of  their  incorporation,  it  should 
have  been  filed  against  individuals;  if  the  ob- 
ject was  to  effect  the  dissolution  of  a  Corpora- 
tion which  had  had  an  actual  existence,  or  to 
oust  such  Corporation  of  some  franchise  which 
it  unlawfully  exercised,  then  the  information- 
is  correctly  filed  against  the  Corporation.  The 
distinction  is  well  exemplified  by  Sir  Robert 
Sawyer,  in  King  v.  London,  2  T.  R.,  522.  He 
says'the  rule  is  this:  when  it  clearly  appears  to- 
the  court  that  a  liberty  is  usurped  by  wrong, 
and  upon  no  title,  judgment  only  of  ouster  shall 
be  entered.  But  when  it  appears  that  a  liberty 
has  been  granted,  but  has  been  misused,  judg- 
ment of  seizure  into  the  King's  hands  shall  be 
given.  The  reason  is  given:  that  which  came 
from  the  King  is  returned  there  by  seizure; 
but  that  which  never  came  from  *him,  [*129 
but  was  usurped,  shall  be  declared  null  and 
void.  Judgment  of  ouster  is  rendered  against 
individuals,  for  unlawfully  assuming  to  be  a 
Corporation.  It  is  rendered  against  Corpora- 
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tions  for  exercising  a  franchise  not  authorized 
by  their  charter.  In  such  case  the  Corporation 
is  ousted  of  such  franchise,  but  not  of  being  a 
corporation.  Judgment  of  seizure  is  given 
against  a  corporation  for  a  foreiture  of  its  cor- 
porate privileges.  The  information  in  this  case 
is,  therefore,  not  the  proper  proceeding  to  call 
in  question  the  corporate  existence  of  the  de- 
fendants; but  in  so  far  as  it  seeks  to  oust  the 
defendants  from  the  exercise  of  any  franchise 
not  granted  to  them,  it  is  appropriate.  When, 
therefore,  an  information  is  filed  under  the 
Revised  Statutes  against  a  corporation  by  its 
•corporate  name,  the  existence  of  the  Corpora- 
tion is  admitted;  or  rather,  that  it  once  had  a 
legal  existence.  This  brings  me  to  inquire 
whether  the  defendants  have  the  right  to  build 
a  bridge  across  the  Hudson  River  at  Troy,  as 
a  part  of  their  railroad. 

The  1st  section  of  the  Act  incorporates 
Stephen  Warren  and  such  other  persons  as 
should  thereafter  become  stockholders,  and 
creates  them  a  body  corporate  and  politic,  by 
the  name  of  "The  Rensselaer  and  Saratoga 
Railroad  Company,"  for  the  purpose  of  con- 
structing a  single  or  double  railroad  or  way 
from  some  proper  point  in  the  City  of  Troy, 
in  the  County  of  Rensselaer,  passing  through 
the  Village  of  Waterford,  in  the  County  of 
Saratoga,  to  the  Village  of  Ballston  Spa,  in 
said  County  of  Saratoga.  The  13th  section 
declares  that  it  shall  not  be  lawful  for  the  said 
R.  R.  Co.  to  erect  any  bridge  across  the  Hud- 
son River  within  two  miles  of  the  place  where 
the  bridge  belonging  to  the  president  and  di- 
rectors of  the  Union  Bridge  Co.  is  erected,  be- 
tween Lansingburgh  and  Waterford.  From 
these  two  sections  it  is  clear  that  the  railroad 
to  be  constructed  from  Troy  to  Ballston  Spa, 
passing  through  the  Village  of  Waterford, 
must  cross  the  Hudson  River;  and  the  clause 
prohibiting  the  Co.  from  erecting  a  bridge 
within  two  miles  of  the  Union  Bridge  implies 
an  authority  to  erect  one  anywhere,  in  the 
most  direct  route  from  Troy  to  Waterford, 
more  than  two  miles  from  the  Union  Bridge. 
130*]  If  the  court  can  be  supposed  to  *have 
any  knowledge  of  these  localities,  either  per- 
sonally, or  from  public  statutes,  it  must  be 
very  clear  that  a  bridge  crossing  the  Hudson, 
in  the  route  from  Troy  to  Waterford,  must  be 
located  south  of  the  Union  Bridge;  and  there 
is  nothing  in  the  charter  to  prevent  the  Co. 
from  erecting  such  bridge  directly  from  a 
point  in  the  City  of  Troy  to  Green  Island,  as 
a  part  of  the  railroad;  and  we  are,  on  this  oc- 
casion, at  liberty  to  infer  that  the  location  is 
not  objectionable;  otherwise  that  fact  would 
have  been  shown  by  replication.  Had  the  Co. 
built  a  bridge  below  the  City  of  Troy,  in  the 
direction  of  the  City  of  Albany,  it  would,  pri- 
ma  facie,  not  be  such  a  bridge  as  is  contem- 
plated by  the  charter,  In  this  case  it  is 
averred  to  be  in  the  direct  route  of  such  rail- 
road. If  there  is  in  the  charter  no  limitation 
of  the  authority  thus  given,  the  right  of  the 
defendants  is  indisputable.  The  13th  section 
already  referred  to  does  contain  a  limita- 
tion or  qualification  as  to  the  manner  in  which 
streams  are  to  be  crossed.  Whenever  it  shall 
be  necessary,  for  the  construction  of  their 
railroad,  to  cross  any  stream  or  water  course, 
it  is  declared  to  be  lawful  for  the  Co.  to  cross 
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the  same;  "but  the  Corporation  shall  restore 
the  stream  or  water-course  or  road,  street  or 
highway  thus  intersected,  to  its  former  state, 
or  in  a  sufficient  manner  not  to  have  impaired 
its  usefulness."  The  defendants,  in  their  plea, 
claim  the  right  of  building  a  bridge  as  part  of 
their  railroad,  and  for  that  purpose  of  laying 
abutments  and  piers  in  the  river,  and  of  plac- 
ing timbers  thereon;  but  leaving,  over  the 
channel,  an  opening  for  a  draw,  to  enable  ves- 
sels to  pass  and  repass  the  same,  "so  as  to  re- 
store the  said  river  to  its  former  state,  or  in  a 
sufficient  manner  not  to  have  impaired  its  use- 
fulness as  a  public  navigable  river."  This  al- 
legation in  the  plea  is  in  the  words  of  the  stat- 
ute, and  is  a  strict  and  literal  compliance  with 
it.  It  is,  also,  sufficiently  explicit  to  have  en- 
abled the  plaintiffs  to  have  taken  issue  upon  it, 
if  they  had  chosen  to  do  so.  The  plea,  there- 
fore, contains  a  full  answer  to  the  information, 
and  is  good,  in  form  and  substance. 

The  people  of  the  State  of  N.  Y.  are  the 
plaintiffs  in  this  case,  and  by  this  proceeding 
have  called  upon  the  defendants  to  show  by 
what  authority  they  assume  to  do  certain  acts. 
It  would,  in  ordinary  cases,  be  sufficient  for 
the  defendants  *to  show  that  their  acts  f*13l 
are  authorized  by  the  authority  of  law  and  of 
the  plaintiffs.  Such  an  answer,  I  think,  is 
sufficient  in  this  case;  and  the  defendants  can 
only  be  properly  called  upon  to  answer  to 
some  person  or  persons  entitled  by  a  license  to 
navigate  the  river,  to  compensate  in  damages 
for  obstructing  the  navigation,  or  by  some  oth- 
er proceeding  on  the  part  of  such  persons  to 
abate  the  nuisance,  if  the  bridge  is  such.  As, 
however,  the  opinion  of  the  court  seemed  to 
be  desired  by  both  parties  upon  the  constitu- 
tionality of  the  law,  if  it  authorized  the  erec- 
tion of  the  bridge,  and  as  that  question  was 
ably  and  elaborately  argued  by  counsel  on 
both  sides,  it  cannot  be  improper  briefly  to 
express  an  opinion  on  the  constitutional  ques- 
tion. 

By  the  Constitution  of  the  U.  S.,  art.  1,  sec. 
8,  sub.  3  :  "  The  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian 
tribes  ; "  and  by  sub.  17  :  "To  make  all  laws 
which  shall  be  necessary  for  carrying  into  ex- 
ecution the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  Gov- 
ernment of  the  U.  S.,  or  in  any  department  or 
officer  thereof."  In  Feb.,  1793,  Congress 

Eassed  "An  Act  for  Enrolling  and  Licensing 
hips  or  Vessels  to  be  Employed  in  the  Coast- 
ing Trade  and  Fisheries,  and  for  Regulating 
the  same."  It  has  been  decided,  in  the  case  of 
Gibbons  v.  Ogden,  9  Wh.,  1,  that  Congress  has 
the  exclusive  power  of  regulating  commerce 
among  the  several  States  ;  that  Congress  has 
power  also  to  regulate  navigation  in  the  waters 
of  the  U.  S.,  which  are  also  the  waters  of  in- 
dividual States  ;  and  that  the  Statute  of  1793 
authorizes  vessels  licensed  under  it  to  carry  on 
the  coasting  trade.  In  the  case  of  The  Steam- 
boat Co.  v.  ^Livingston,  3  Cow.,  713,  it  was  de- 
cided that  the  coasting  trade  means  commer- 
cial intercourse  carried  on  between  different 
districts  in  different  States  ;  between  different 
districts  in  the  same  State,  and  between  differ- 
ent places  in  the  same  district,  on  the  sea  coast 
or  on  a  navigable  river.  There  can  be  no 
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•doubt,  therefore,  that  the  coasting  trade  may 
he  carried  on  beyond  the  bridge  in  question. 
The  information  charges  that  the  Hudson 
River,  from  the  ocean  to  the  City  of  Troy,  and 
above  it  to  the  Villages  of  Lansingburgh  and 
132*]  Waterford,  *is  an  arm  of  the  sea  in 
which  the  tide  ebbs  and  flows,  and  for  40  years 
has  been  used  in  carrying  on  commerce,  in 
pursuance  of  the  laws  of  the  U.  8.  The  place, 
therefore,  where  the  bridge  is  built,  is  one 
which  coasting  vessels  have  a  right  to  pass, 
and  where  any  obstruction  entirely  preventing 
or  essentially  impeding  the  navigation  would 
be  unlawful.  It  is,  however,  a  proposition  not 
disputed,  that  but  for  the  power  granted  by  the 
Constitution  to  Congress,  the  State  Legisla- 
tures would  have  as  full  and  entire  control 
over  the  waters  of  their  several  States,  as  they 
have  over  the  laud.  It  follows,  therefore,  with- 
out the  declaratory  amendment  to  that  effect, 
that  the  States  reserve  all  power  not  granted  to 
€ongress.  The  entire  sovereignty  over  the 
waters  of  the  States,  then,  vests  in  Congress 
and  the  several  State  Legislatures.  If  this  en- 
tire sovereignty  rested  in  one  government,  it 
could  not  be  doubted  that  such  government 
might  authorize  the  erection  of  a  bridge  across 
navigable  waters,  if  the  business  and  inter- 
course of  society  required  such  an  accommo- 
dation. The  only  objection  to  the  exercise  of 
such  a  power  might  be,  that  the  injury  to  nav- 
igation might  exceed  the  benefits  to  be  derived 
to  society  otherwise  than  from  such  an  accom- 
modation ;  and  on  that  point  the  sovereign 
power  must  be  the  judge.  It  is  for  the  Legisla- 
ture, and  the  Legislature  alone,  to  judge  of  the 
expediency  of  exercising  any  of  its  acknowl- 
edged powers  in  any  given  case.  I  think  I  may 
safely  say,  that  a  power  exists  somewhere  to 
erect  bridges  over  waters  which  are  navigable, 
if  the  wants  of  society  require  them,  provided 
such  bridges  do  not  essentially  injure  the  nav- 
igation of  the  waters  which  they  cross.  Such 
power  certainly  did  exist  in  the  State  Legisla 
tures,  before  the  delegation  of  power  to  the 
Federal  Government  by  the  Federal  Constitu- 
tion. It  is  not  pretended  that  such  a  power  has 
been  delegated  to  the  General  Government,  or 
is  conveyed  under  the  power  to  regulate  com- 
merce and  navigation  ;  it  remains,  then,  in  the 
State  Legislatures,  or  it  exists  nowhere.  It  does 
exist,  because  it  has  not  been  surrendered  any 
further  than  such  surrender  may  be  qualifiedly 
implied  ;  that  is,  the  power  to  erect  bridges 
over  navigable  streams,  must  be  considered  so 
far  surrendered  as  may  be  necessary  for  a  free 
133*]  navigation  upon  those  *streams.  By  a 
free  navigation  must  not  be  understood  a  nav- 
igation free  from  such  partial  obstacles  and 
impediments  as  the  best  interests  of  society 
may  render  necessary.  For  example — a  vessel 
arrives  at  the  Port  of  N.  Y.  from  a  foreign 
port  ;  Congress  has  the  exclusive  power  to 
regulate  commerce  and  navigation  with  for- 
eign nations  ;  the  vessel  arrived  has  sailed 
under  the  authority  of  the  laws  of  Congress, 
but  she  is  met  at  the  quarantine  ground — not 
by  a  bridge  with  a  draw  which  she  may  pass  in 
half  an  hour,  but  by  a  mandate  from  the  state 
authorities,  stating  in  substance  that  the  con- 
veniences or  necessities  of  the  people  of  the 
port  which  the  ship  is  approaching,  require 
that  she  shall  remain  at  quarantine  one,  10  or 
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20  days,  according  to  circumstances — is  such  a 
detention  unconstitutional  ?  It  has  never  been 
pretended.  The  contrary  has  been  expressly 
adjudged,  as  far  as  that  point  could  be  adjudi- 
cated in  the  case  of  G-ibbons  v.  Ogden.  Cfi.  J. 
Marshall  says,  9  Wh  ,  203  :  "  Inspection  laws, 
quarantine  laws,  health  laws  of  every  descrip- 
tion, as  well  as  laws  for  regulating  the  internal 
commerce  of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  component 
parts  of  this  mass."  He  had  just  spoken  of 
"  that  immense  mass  of  legislation  which  em- 
braces everything  within  the  territory  of  a 
State  not  surrendered  to  the  General  Govern- 
ment ;  all  which  can  be  most  advantageously 
exercised  by  the.  States  themselves."  It  is  here 
conceded  that  inspection  laws,  quarantine 
laws,  health  laws,  laws  regulating  internal 
commerce,  laws  which  respect  turnpike  roads 
and  ferries,  are  constitutional  and  are,  of 
course,  no  infringement  of  the  powers  granted 
to  the  General  Government.  The  Chief  Justice 
adds  an  "etc. ."after  the  word  "ferries,"  imply- 
ing that  there  were  other  subjects  of  a  similar 
nature  in  his  mind,  which  it  was  unnecessary 
to  specify — and  what  is  more  analogous  to  a 
ferry  than  a  bridge,  for  which  a  ferry  is  but  a 
substitute  ?  I  have  already  stated,  that  the 
General  Government  and  the  State  Govern- 
ment, between  them,  possess  the  sovereign 
power  ;  and  the  sovereign  power  may,  doubt- 
less, build  bridges  where  necessary.  It  has 
been  correctly  said  that  the  Federal  Constitu- 
tion is  a  grant  of  power,  while  the  State  Con- 
stitutions are  limitations  of  power.  There  is  in 
our  State  Constitution  *no  limitation  of  [*1 34 
the  power  to  build  bridges,  and  there  is  in  the 
Federal  Constitution  no  grant  of  such  a  power. 
There  can  be  no  question,  therefore,  that  the 
State  Legislature  has  the  power  to  build 
bridges  where  they  shall  be  necessary  for  the 
convenience  of  its  citizens.  The  right  must  be 
so  exercised,  however,  as  not  to  interfere  with 
the  right  to  regulate  and  control  the  navigation 
of  navigable  streams.  Both  governments  have 
rights  which  they  may  exercise  over  and  upon 
navigable  waters  ;  and  it  is  the  duty  of  both  so 
to  exercise  their  several  portions  of  the  sover- 
eign power,  that  the  greatest  good  may  result 
to  the  citizens  at  large.  It  is  the  right  and  the 
duty  of  the  General  Government  to  adopt  such 
measures  that  the  commerce  and  navigation  of 
the  country  shall  not  be  improperly  ob- 
structed ;  and  it  is  the  duty  of  the  State  Gov- 
ernments to  afford  their  citizens  all  the  facili- 
ties of  intercourse  which  are  consistent  with 
the  interests  of  the  community,  and  which 
shall  not  obstruct  the  powers  granted  to  the 
General  Government.  It  fortunately  happens, 
that  in  the  particular  case  now  under  consid- 
eration there  is  no  necessity  for  collision.  The 
maxim  "  sic  ulure  tuo  ut  alienum  non  laedas  "  is 
the  rule  for  both  governments.  A  bridge  with 
a  draw,  which  shall  be  opened  free  of  expense 
for  every  vessel  sailing  under  a  license  as  a 
coasting  vessel,  affords  all  the  accommodations 
necessary  for  citizens  in  the  vicinity  or  for 
travelers,  and  does  not  impede  the  navigation 
in  any  essential  degree.  The  case  of  Wilson  v. 
B.  E.  Greek  Marsh  Co.,  2  Pet,,  245,  has  been 
cited  and  relied  on  by  the  counsel  on  both 
sides  as  an  authority  having  a  bearing  upon 
this  case.  The  Company  sued  Wilson  and 
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others  in  the  Supreme  Court  of  the  State  of 
Del.,  in  an  action  of  trespass,  for  breaking  a 
dam  erected  by  them,  by  the  authority  of  the 
Legislature  of  that  State,  across  the  Blackbird 
Creek— a  navigable  stream  which  flowed 
through  a  marsh  on  the  banks  of  the  Delaware 
River.  The  defendants  pleaded  that  the  place 
where  the  trespass  was  committed  was  part  of 
Blackbird  Creek — a  public  and  common  navi- 
gable creek  in  the  nature  of  a  highway,  in 
which  the  tide  flowed  and  reflowed  ;  that^they, 
with  their  sloop,  which  was  regularly  licensed 
and  enrolled  according  to  the  laws  of  the  U. 
135*J  S.,  sailed  in  and  upon  the  creek  ;  *and 
because  the  dam  had  been  unlawfully  erected, 
and  obstructed  the  navigation  of  the  navigable 
creek,  therefore  they  tore  it  up,  doing  no  un- 
necessary damage.  The  plaintiffs  demurred, 
and  the  Supreme  Court  sustained  the  demurrer 
and  gave  judgment  for  the  plaintiffs.  The 
Court  of  Appeals  affirmed  the  judgment.  The 
defendants  brought  a  writ  of  error  to  the  Su- 
preme Court  of  the  U.  S.  Mr.  Wirt,  who  ar- 
gued for  the  Blackbird  Creek  Marsh  Co. ,  ad- 
mitted that  the  creek  was  navigable  and  a 
public  highway,  but  insisted  that  the  Legisla- 
ture of  a  State  may  stop  a  highway.  He  con- 
tended that  the  stream  in  question  remained 
under  State  control,  and  was  not  subject  to  the 
laws  of  Congress  regulating  commerce ;  that 
there  had  been  no  legislation  by  Congress,  with 
which  the  Co.  had  interfered.  Ch.  J.  Marshall 
says:  "The  measure  authorized  by  the  Act 
stops  a  navigable  creek,  and  must  be  supposed 
to  abridge  the  rights  of  those  accustomed  to 
use  it.  But  this  abridgement,  unless  it  comes 
in  conflict  with  the  Constitution  or  laws  of  the 
U.  S.,  is  an  affair  between  the  Government  of 
Delaware  and  its  citizens,  of  which  the  Su- 
preme Court  can  take  no  cognizance  ;  that  if 
Congress  had  passed  any  Act  regulating  com- 
merce in  those  creeks,  the  court  would  feel  no 
difficulty  in  saying  that  a  state  law,  conflicting 
with  the  law  of  Congress,  would  be  void.  He 
says,  expressly,  that  the  power  of  Congress  had 
not  been  so  exercised  as  to  affect  the  question, 
and  on  that  ground  affirmed  the  judgment  of 
the  State  Courts.  I  confess  I  do  not  see  why 
the  law  of  Congress  did  not  have  an  operation, 
if  the  vessel  was  navigating  under  a  coasting 
license,  and  was  making  a  voyage  for  commer- 
cial purposes  from  one  place  to  another  in  dif- 
ferent districts  or  in  the  same  district.  But4we 
have  no  concern  with  the  propriety  of  the  de- 
cision, so  long  as  the  principle  is  clearly  avowed 
upon  which  it  was  decided.  According  to  that 
principle,  the  defendants  in  this  case  would 
have  no  right  to  build  an  impassable  dam 
where  they  have  erected  a  draw  bridge.  The 
Hudson  River  is  admitted  by  the  pleadings  to 
be  a  public  navigable  river ;  it  is  of  course 
subject  to  the  navigation  laws  of  Congress,  and 
the  bridge  can  only  be  justified  upon  the  prin- 
ciples which  I  have  previously  endeavored  to 
maintain.  There  is  a  material  distinction  be- 
136*|  tween  *a  drawbridge,  which  detains  a 
vessel  for  only  a  short  time,  and  a  dam  which 
stops  the  navigation  entirely.  The  bridge  in 
question  with  a  draw  is  no  greater  obstruction 
than  the  dam  erected  by  the  State  a  short  dis- 
tance north  of  the  bridge,  but  still  south  of  the 
Villages  of  Lansingburgh  and  Waterford. 
That  dam  would  be  an  illegal  obstruction  but 
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for  the  lock  by  which  vessels  pass  it.  So  would 
the  bridge  without  a  draw  ;  but  having  a  draw, 
it  is  no  greater  obstruction  than  the  dam  with  a 
lock.  The  dam  was  built  by  state  authority, 
to  facilitate  the  internal  commerce  of  the  State. 
So  is  the  bridge  to  facilitate  internal  commu- 
nications and  intercourse — both  peculiar  ob- 
jects of  state  legislation.  Instances  of  bridges 
over  navigable  waters  are  very  numerous. 
There  are  such  bridges  in  the  vicinity  of  Bos- 
ton, and  there  is  one  in  the  District  of  Colum- 
bia, between  Alexandria  and  Georgetown. 
Neither  the  Federal  Government  nor  the  Fed- 
eral Judiciary  have  shown  any  disposition  to 
act  otherwise  than  with  all  proper  liberality,  in 
the  exercise  of  the  powers  granted  ;  nor  can 
they  be  justly  charged  with  an  inclination  to 
encroach  upon  the  reserved  powers  of  the 
States.  It  is  not,  I  apprehend,  for  the  state  au- 
thorities to  go  in  advance  of  the  Federal  Gov- 
ernment, in  making  a  surrender  of  powers  not 
claimed  by  the  Federal  Government,  and 
which,  if  surrendered,  cannot  be  exercised  at 
all.  In  the  present  case  it  must  be  remembered 
that  neither  the  General  Government  nor  those 
claiming  rights  under  them  have  contested  the 
right  to  build  a  drawbridge  at  Troy.  Those 
who  represent  the  people  of  the  State  of  N.  Y. 
raise  this  objection  to  a  law  passed  by  their 
own  representatives. 

I  hope  I  have  said  enough  to  vindicate  the 
Legislature  from  any  attempt  to  exercise 
powers  which  do  not  belong  to  them,  and  to 
show  that  the  Act  to  incorporate  the  Rensselaer 
and  Saratoga  R.  R.  Co.,  is  far  from  any  con- 
stitutional objection. 

Judgment  for  defendants  on  demurrer. 

Navigable  waters— Legislative  power  in  relation  to 
erections  and  obstructions.  Cited  in— 23  Wend.,  553 ;  6 
Paige,  561 ;  2  Hun.,  178 ;  27  How.  Pr.,  307  ;  46  How. 
Pr.,  31 ;  38  Super.,  67 : 13  How.  U.  S.,  607  ;  18  How.  U. 
S.,  432 ;  4  Blatchf .,  83;  11  Blatchf .,  289  ;  6  McLean,  216; 
3  Wall ,  726 ;  12  Wall.,  219 :  1  Wood  &  M.,  407.  409, 415, 
498  499 ;  2  Bl.,  495 ;  105  U.  S..  496  ;  2  Am.  Rep.,  300  (51 
111.,  273);  44  Am.  Rep..  454  (34  La.,  1123). 

Corporation— Quo  warranto  against.  Cited  in— 21 
Wend.,  249 ;  1  Wood  &  M.,  415 ;  43  Ind.,  237  ;  44  Ind., 
195 ;  18  Ohio  St.  285  ;  23  Ohio  St.,  127. 

Charter— Conditions  precedent  and  subsequent.  Cit- 
ed in— 23  Wend.,  206 ;  35  Am.  Dec.,  555 ;  41  Am.  Dec.. 
113  (5  Ark.,  595). 

Also  cited  in— 2  Hun,  183;  6  Barb.,  318;  9  Barb., 
365 ;  20  Barb.,  521 ;  37  Barb.,  415 : 1  Wood  &  M.,  358. 
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Vendor's  Lien — Stoppage  in  Transitu — Right  of, 
may  be  Exercised  at  any  Time  Before  Goods 
come  to  Actual  Possession  of  the  Vendee — De- 
lay, no  Objection — Shipment  at  Intermediate 
Point. 

Where  a  party,  residing:  at  a  distance  from  his 
C9rrespondent,  ordered  a  quantity  of  merchandise, 
directing  it  to  be  forwarded  to  an  intermediate 
place,  and  the  goods  were  accordingly  forwarded  ; 
and  after  their  arrival  at  the  intermediate  place 
were  delivered  to  a  common  carrier  employed  by 
the  purchaser,  and  before  reaching  the  residence  of 
the  purchaser,  the  vendor  resumed  the  possession 
on  the  ground  of  the  insolvency  of  the  purchaser ; 
it  was  held  that  the  goods  not  having  arrived  at  the 
place  of  their  final  destination,  the  transitus  was 
not  ended,  and  the  vendor  had  the  right  to  stop  and 
retain  them  until  their  price  was  paid. 

Tne  delivery  of  goods  sold  on  credit,  to  a  carrier 
for  the  mere  purpose  of  conveyance  to  the  vendee, 
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does  notdevest  the  vendor  ofithe  right  of  stoppage 
in  transitu;  he  may  notwithstanding  exercise  such 
right,  provided  he  does  so  before  the  goods  come  to 
the  actual  possession  of  the  purchaser,  or  are  placed 
under  circumstances  equivalent  to  actual  posses- 
sion. 

It  seems  delay  in  the  exercise  of  the  right  is  no 
objection,  provided  the  possession  be  resumed  be- 
fore the  transitus  it  at  an  end. 

So,  also,  it  seems,  that  the  right  of  stoppage  in 
transitu  is  not  devested  by  the  goods  being  seized 
or  levied  upon  by  virtue  of  an  attachment  or  ex- 
ecution at  the  suit  of  a  creditor  of  the  purchaser, 
where  the  right  is  exercised  by  the  vendor  before 
the  transitus  is  at  an  end. 

So,  also,  it  seems,  that  a  vendor  is  not  entitled  to 
exercise  the  .right  of  stoppage  in  transitu,  if  at  the 
time  of  the' sale  of  the  goods  he  knows  the  pur- 
chaser to  be  insolvent. 

Citations— 6  Johns.,  9 ;  3  Bos.  &  P.,  42.  320  ;  1  Camp. 
N.  P-,  282 ;  2  Kent,  Com..  541.  542,  547,  550 ;  2  Cai.,  38 ; 
4  Camp.  N.  P.,  2(57 ;  15  Mass.,  156 :  3  Burn.  &  E.,  466, 
468;  6  Barn.  &  C.,  422;  7  T.  R.,  435;  5  East.  186;  8  Taunt., 
83. 

THIS  was  an  action  of  replevin  tried  at  the 
Rensselaer  Circuit,  in   Sep.,  1835,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  declaration  was  for  41  bars  of  Russia 
iron.  The  defendants  pleaded  non  cepit,  and 
property  in  Henry  B.  Titus,  in  Roswell  Green, 
and  in  Furniss,  one  of  the  defendants.  The 
plaintiff  claimed  to  recover  on  the  ground  that 
he  had  sold  4  tons  of  Russia  iron,  of  which  the 
41  bars  in  question  were  a  part,  to  Henry  B. 
Titus,  on  credit,  and  that  subsequently,  dis- 
covering him  to  have  been  insolvent  at  the 
time  of  the  sale,  he  had  repossessed  himself  of 
the  iron  under  the  right  of  stoppage  in  transitu. 
The  defense  set  up  was  that  Furniss,  as  a  cred- 
itor of  Henry  B.  Titus,  obtained  an  attach- 
ment against  him  as  an  absconding  debtor,  is- 
sued by  a  justice  of  the  peace,  by  virtue  of 
which  Stickney,  the  other  defendant,  as  a  con- 
138*]  stable,  *levied  upon  the  41  bars  of  iron, 
and  held  the  same  under  the  attachment  when 
the  property  was  replevied  by  the  plaintiff. 
The  following  facts  appeared  on  the  trial: 
the  plaintiff  was  a  merchant  in  Troy.  Titus 
resided  at  a  place  called  Titusville,  about  8 
miles  distant  from  the  Village  of  Malone,  in 
Franklin  Co.  Titus  sent  an  order  to  the  plaint- 
iff, dated  Malone,  Aug.  16,  1833,  for  4  tons 
of  old  Sable  P.  S.  I.  iron,  in  which  he  ac- 
knowledged the  receipt  of  advice  from  the 
plaintiff  of  the  shipment  of  a  quantity  of  steel. 
This  order  the  plaintiff  produced,  and  also  a 
previous  order  of  Titus,  dated  Malone,  Aug.  5, 
1833,  in  which  he  requested  to  have  half  a  ton 
of  steel  of  a  particular  mark  sent  to  him,  and 
directed  it  to  be  forwarded  to  the  care  of 
Thomas  Green  of  Plattsburgh.  Aug.,  23  the 
plaintiff  weighed  and  marked  147  bars  of  Russia 
iron,  and  directed  the  iron  to  Titus  at  Malone, 
to  the  care  of  Thomas  Green  at  Plattsburgh. 
It  was  a  cash  sale,  the  bill  was  sent  to  Titus 
per  mail,  and  it  was  expected  that  the  amount 
thereof  would  be  remitted  by  the  return  mail. 
The  iron  was  placed  by  the  plaintiff  in  charge 
of  a  transportation  company,  who  took  it  in  a 
canal-boat  to  Whitehall,  and  thence  per  the 
sloop  Napoleon  down  Lake  Champlain  to 
Plattsburgh,  where  it  was  received  in  the  ware- 
house of  Thomas  Green  Aug. ,  28.  Sep.  9,  41 
bars  of  the  iron  were  delivered  by  Green  to  one 
Burton,  a  common  carrier  by  land,  who  was 
employed  by  Titus  to  convey  the  iron  from 
Plattsburgh  to  Titusville.  Whilst  Burton  was 
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at  Malone,  about  8  miles  from  Titusville,  Sep. 
10  or  11,  the  iron  was  taken  out  of  his  posses- 
sion by  Stickney,  on  the  attachment  against 
Titus  in  favor  of  Furniss,  and  put  into  the 
barn  of  the  latter — and  about  two  or  three 
weeks  thereafter  it  was  replevied.  It  was  proved 
that  Henry  B.  Titus  conducted  the  business  of 
scythe  making  at  Titusville  in  connection  with 
his  nephew,  William  K.  Titus,  and  that  they 
were  in  the  habit,  from  time  to  time;  of  draw- 
ing upon  one  John  H.  Titus  of  N.  Y.,  for 
moneys  to  carry  on  the  business — the  drafts 
sometimes  being  in  the  names  of  both,  and  at 
other  times  in  the  name  of  only  one  of  them. 
July  27,  a  draft  drawn  by  both  for  $500  was 
protested;  Aug.  21  a  draft  drawn  by  Henry 
*alone  for  $700  was  protested;  and  [*139 
about  Sep.  1  Henry  confessed  a  judgment  to 
secure  the  indorsers  of  several  of  the  protested 
drafts.  One  witness  testified  that  he  considered 
both  Henry  and  William  to  have  failed  and  be- 
come insolvent  as  early  as  July  27,  1833.  One 
of  the  plaintiff's  witnesses,  on  his  cross-exam- 
ination, testified  that  the  plaintiff  knew  that 
Henry  B.  Titus  had  failed  in  business  in  N. 
Y.  in  1829,  and  that  on  being  asked  how  he 
came  to  trust  Henry,  he  answered  that  he  had 
sold  him  iron  previously  which  had  been 
promptly  paid  for ;  and  that  he  supposed 
Henry's  friends  in  N.  Y.  were  doing  something 
for  him  and  would  pay  for  him.  On  this  evi 
dence  the  plaintiff  rested.  The  counsel  for 
the  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  evidence  did  not  show  a  right 
in  the  plaintiff  to  stop  the  iron  in  transitu,  nor 
did  it  establish  a  case  of  fraud  authorizing  the 
plaintiff  to  retake  the  property.  The  judge 
directed  a  nonsuit.  The  plaintiff  now  asks  for 
a  new  trial. 

Mr.  J.  N.  Cushman,  for  the  plaintiff.  A 
vendor  has  the  right  to  resume  the  possession 
of  goods  sold  by  him  on  credit,  while  they  are 
in  the  hands  of  a  carrier  or  middleman  in 
their  transit  to  the  purchaser,  on  discovering 
that  the  purchaser  at  the  time  of  the  sale  was 
insolvent.  3  East,  381;  1  Bsp.,  240;  2 Id.,  613. 
The  iron  in  this  case  had  not  reached  the  actual 
possession  of  the  purchaser,  nor  the  place  of 
its  final  destination,  when  the  plaintiff  repos- 
sessed himself  of  it.  Here  was  not  such  a  de- 
livery as  put  an  end  to  the  right  of  stoppage 
in  transitu  ;  when  the  goods  were  taken  by 
the  plaintiff,  they  were  in  the  hands  of  a  com- 
mon carrier.  The  defendants  showed  no 
right  to  the  goods,  there  was  not  proper  evi- 
dence of  a  seizure  under  an  attachment,  but 
had  such  a  seizure  been  shown,  it  would  not 
have  deprived  the  plaintiff  of  his  right  of  stop- 
page in  transitu,his  right  being  superior  to  that 
of  a  creditor  of  the  purchaser.  The  plaintiff 
also  would  have  had  the  right  to  repossess  him- 
self of  the  property  eveu  had  it  come  to  the 
actual  possession  of  the  purchaser;  the  goods 
having  been  fraudulently  obtained  by  the 
purchaser  when  on  the  very  brink  of  bank- 
ruptcy. 

*Mr.  P,  Gansevoort,  for  the  de  [*14O 
fendants.  The  right  of  a  vendor  to  repossess 
himself  of  property  on  the  ground  assumed  by 
the  plaintiff,  exists  only  while  the  property  is 
in  transitu.  2  Mas.,  236.  If  it  has  come  to  the 
actual  possession  of  the  purchaser,  or  is  placed 
I  under  circumstances  equivalent  to  an  actual 
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possession  by  him,  the  vendor's  right  of  stop- 
page is  gone.  So,  if  the  goods  have  arrived  at 
an  intermediate  place,  where  they  are  subject 
to  the  orders  of  the  purchaser,  and  are  to  re- 
main stationary  until  a  new  direction  is  given 
by  him  to  put  them  again  in  motion,  for  some 
new  and  ulterior  destination,  the  transitus  is  at 
an  end.  5  East,  175;  4  Esp.  N.  P.,  82,  85,  n. 
2;  Kent,  Com.,  545.  Such  is  the  case  here:  the 
goods  were  directed  to  be  forwarded  to  the  care 
of  a  warehouseman  at  Plattsburgh.  They  were 
so  forwarded.  Plattsburgh  was  therefore  the 
intermediate  place,  where  the  goods  remained 
until  a  new  direction  was  given  them  by  the 
purchaser.  They  were  at  Plattsburgh  entirely 
subject  to  his  direction,  and  might  have  been 
ordered  by  him  as  well  to  any  other  place  as  to 
Malone.  Besides,  here  was  an  unconditional 
delivery  of  the  goods,  and  it  is  submitted 
whether  even  the  delivery  to  the  agent  of  the 
transportation  company  at  Troy  did  not  devest 
the  plaintiff  of  his  right  of  stoppage  in  transi- 
tu;  at  all  events,  the  delivery  at  Plattsburgh 
had  that  effect.  If  so,  the  property  in  the 
goods  in  question  was  in  the  purchaser,  liable 
to  seizure  on  the  attachment;  and  although 
from  the  state  of  the  trial  when  the  plaintiff 
was  nonsuited,  the  existence  of  the  attachment 
was  not  shown  by  legal  proof,  enough  had  ap- 
peared to  show  that  the  plaintiff  was  not  enti- 
tled to  recover.  Again;  the  plaintiff  was  not 
entitled,  under  the  circumstances  of  this  case, 
to  exercise  the  right  of  stoppage  in  trannitu. 
He  sold  the  goods  to  the  purchaser  with  full 
knowledge  of  his  circumstances;  he  knew  him 
to  be  insolvent  in  1829,  and  even  after  the  sale 
said  he  looked  to  his  friends  to  assist  him  to 
pay  this  debt.  Besides,  a  vendor  should  not  be 
permitted  to  assert  the  right  claimed  by  the 
plaintiff  after  so  long  a  delay  as  took  place  in 
this  case. 

141*]  *Mr.  S.  Stevens,  in  reply.  The 
transitus  was  not  ended  when  the  plaintiff  re- 
possessed himself  of  the  goods  by  virtue  of  the 
writ  of  replevin  in  this  cause.  The  destination 
of  the  goods  was  the  place  of  business  of  the 
purchaser  at  Titusville,  and  when  the  posses- 
sion of  them  was  resumed,  they  were  still  8 
miles  distant  from  that  place.  Besides,  they 
were  in  the  hands  of  a  middleman,  a  common 
carrier,  and  the  law  is  unquestioned,  while  they 
so  remain,  the  right  of  stoppage  in  tramitu 
may  be  exercised;  but  thougn  in  the  hands  of 
an  agent  specially  commissioned  by  the  pur- 
chaser to  transport  them  from  Plattsburgh  to 
the  residence  of  the  purchaser,  still,  before 
their  arrival  at  their  final  destination,  the  plaint- 
iff had  a  right  to  resume  the  possession.  6  Barn. 
&  C.,  422;  2  Kent,  Com.,  544.  The  delivery  of 
the  goods  at  Troy  or  at  Plattsburgh  did  not  de- 
vest  the  right  of  stoppage  in  transitu;  it  con- 
stituted the  purchaser  the  owner,  but  still  the 
property  was  subject  to  the  vendor's  right  of 
stoppage,  which  does  not  proceed  upon  the 
ground  of  rescinding  the  contract,  but  as  a 
case  of  equitable  lien.  The  time  which  elapsed 
after  the  sale  before  the  plaintiff  resumed  the 
possession,  does  not  affect  the  right  exercised 
in  this  case  as  between  the  vendor  and  the  pur- 
chaser, whatever  might  be  its  bearing  as  to 
bona  fide  purchasers  for  value.  The  defendant, 
Furniss,  did  not  show  himself  a  creditor  of 
the  purchaser ;  but  had  he  done  so,  he  had  no 
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greater  rights  than  his  debtor— the  equity  of 
the  vendor  being  greater  than  that  of  the  cred- 
itor. At  all  events,  the  plaintiff  is  entitled  to- 
a  new  trial;  instead  of  granting  a  nonsuit,  the 
judge  should  have  submitted  to  the  jury  the 
question  whether  the  goods  had  not  been  fraud- 
ulently obtained  by  the  purchaser,  by  ordering 
them  when  he  knew  his  drafts  had  been  pro- 
tested, and  that  he  must  shortly  become  in- 
solvent. So,  also,  the  plaintiff's  knowledge,  at 
the  time  of  the  sale,  of  the  insolvency  of  the 
purchaser,  should  have  been  submitted  to  the 

jury- 

By  the  Court,  Bronson,  J.  The  vendor,  in 
the  case  of  a  sale  on  credit,  may  resume  the 
possession  of  the  goods  while  they  are  in  the 
hands  of  a  carrier  or  middleman,  in  their  tran- 
sit to  the  consignee  or  vendee,  on  his  becoming 
bankrupt  or  insolvent.  In  this  case  the  goods 
had  neither  reached  their  *destination.  [*142 
nor  had  they  come  to  the  actual  possession  of 
the  vendee.  They  were  in  the  hands  of  a  car- 
rier or  middleman,  on  the  way  to  the  vendee, 
and  the  plaintiff  had  a  right  to  stop  them,  un- 
less there  be  something  in  this  case  to  take  it 
out  of  the  operation  of  the  general  rule.  It  was 
urged,  on  the  argument,  that  nearly  40  days 
had  elapsed  between  the  sale  and  the  stoppage 
of  the  goods.  But  I  am  not  aware  that  it  has 
ever  been  held  that  the  mere  lapse  of  time  was 
a  circumstance  of  any  importance  in  determin- 
ing the  right  of  the  vendor  to  resume  posses- 
sion of  the  goods,  provided  the  right  be  exer- 
cised before  the  transitus  is  at  an  end.  As  be- 
tween the  vendor  and  vendee,  no  reason  is  per- 
ceived why  this  consideration  should  be  per- 
mitted to  affect  the  question.  Mere  delay  on 
the  part  of  the  seller  could  neither  deprive  him 
of  his  right,  nor  confer  a  superior  equity  on  the 
purchaser.  But  without  attempting  to  decide 
what  might  be  the  effect  of  delay  under  cir- 
cumstances that  may  possibly  arise,  it  is  suffi- 
cient, in  this  case,  to  say  that  there  is  no  evi- 
dence going  to  establish  the  fact,  that  the 
plaintiff  did  not  exercise  the  right  of  stopping 
the  goods  as  soon  as  he  could  do  so,  after  learn- 
ing that  the  purchaser  was  insolvent.  At  what 
particular  time  he  ascertained  that  fact  does 
not  appear,  but  I  infer,  from  the  evidence,  that 
it  must  have  been  as  late  as  the  10th  or  15th  of 
Sep.  The  witness,  James  H.  Titus,  of  N.  Y., 
testified  that  he  was  at  the  works  (in  Malone> 
and  left  there  Sep.  6;  that  he  saw  the  plaint- 
iff in  N.  Y.,  before  he  replevied  the  iron,  and 
told  him  Henry  had  no  interest  there  (at  Ma- 
lone)  and  advised  him  to  go  and  get  the  iron 
back.  If  this  conversation  was  after  the  wit- 
ness returned  to  N.  Y.,  there  was  no  great  de- 
lay on  the  part  of  the  plaintiff  in  resuming  pos- 
session of  the  property  after  he  learned  that  the 
purchaser  was  a  bankrupt. 

Another  ground  taken  by  the  defendant's 
counsel  is,  that  the  plaintiff  sold  the  goods  with 
a  full  knowledge  of  the  situation  of  Titus.and 
that  the  sale  was,  consequently,  absolute.  The 
sale  was,  no  doubt,  absolute,  whether  the 
plaintiff  knew  that  Titus  was  insolvent  or  not; 
and  so  are  most  sales,  where  the  vendor  after- 
wards exercises  the  right  of  stoppage  in  tran- 
situ. The  right  of  the  vendor  to  resume  the 
possession  of  goods  *sold  on  credit  [*143 
in  case  of  the  insolvency  of  the  consignee,  be- 
fore they  come  to  his  hands,  does  not  depend 
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upon  any  condition,  or  other  peculiarity  in  the 
contract  of  sale,  but  proceeds  on  the  ground 
of  an  equitable  lien.  Still,  it  may  be,  and  prob- 
ably is  true,  that  if  the  plaintiff  sold  the  iron, 
with  a  full  knowledge  of  the  situation  of  the 
vendee,  he  could  not  afterwards  exercise  the 
right  of  stoppage  in  tranaitu;  but  the  argument 
is  not  borne  out  by  the  facts  of  the  case.  The 
plaintiff  knew  Titus  when  he  failed  in  N.  Y. 
in  1829,  but  it  does  not  appear  that  he  knew 
that  he  had  ever  since  remained  insolvent.  On 
the  contrary,  he  found  him  subsequently  en- 
gaged in  business  at  Malone,  and  representing 
that  he  was  largely  interested  in  real  estate. 
The  plaintiff  had  before  sold  goods  to  Titus, 
and  been  promptly  paid;  and  there  was  no  evi- 
dence that  at  the  time  of  the  sale  of  the  iron 
in  question,  he  knew  that  Titus  was  largely  in- 
debted, on  account  of  his  business  at  Malone, 
or  that  his  notes  and  drafts  had  been  protested 
in  N.  Y.,  Troy,  and  other  places,  as  was  the 
fact.  The  truth,  no  doubt,  is,  that  the  plaint- 
iff was  deceived  by  the  false  representations  of 
Titus, and  the  credit  was  fraudulently  obtained. 
There  is,  then,  nothing  in  this  branch  of  the 
argument  which  militates  against  the  right  of 
the  plaintiff  to  retake  the  goods. 

If  the  defendants  intended  to  rely  on  the  at- 
tachment, they  should'  have  given  it  in  evi- 
dence on  the  trial.  Jenner  v.  Joliffe,  6  Johns., 
9.  But  if  the  attachment  had  been  duly  proved, 
it  would  not  have  constituted  a  good  defense. 
The  defendant,  Furniss,  as  an  attaching  cred- 
itor, could  have  no  better  right  to  the  goods 
than  Titus  had  himself.  He  might  by  legal  proc- 
ess, acquire  a  priority  over  other  creditors,  who 
were  less  diligent,  and  thus  secure  his  debt; 
but  he  could  not  devest  a  right  already  exist- 
ing in  the  plaintiff.  The  process  does  not  pro- 
ceed on  the  ground  of  defeating  a  prior  right 
in  a  third  person,  but  on  the  ground  of  acquir- 
ing such  interest  in  the  property  attached  as 
the  debtor  had  himself.  If  the  levy  of  an  exe- 
cution, or  the  service  of  an  attachment  against 
the  vendee,  were  allowed  to  defeat  the  claim 
of  the  vendor,  the  right  of  stoppage  in  transitu 
would  be  of  little  value;  for  in  this  State, 
judgments  and  attachments  not  unfrequently 
furnish  the  first  public  evidence  of  the  insolv- 
ency of  a  trader.  In  Oppenheim  v.  Russell,  3 
144*]  *Bos.  &  P.,  42,  the  carrier  attempted 
to  set  up  a  lien  for  a  general  balance  of  account 
against  the  consignee,  to  defeat  the  right  of  the 
consignors  to  stop  the  goods;  but  the  defense 
was  overruled.  Ld.  Alvanley,  Oh.  J.,  in  de- 
livering the  opinion  of  the  court,  says:  "It 
was  admitted  that  if  the  consignee  had  made 
an  assignment  of  the  goods,  his  assignee  could 
not  have  defeated  the  rights  of  the  consignor." 
And  he  adds,  that  the  consignor  can  resume 
possession  of  the  goods  "  without  satisfying 
any  rights  derived  under  the  consignee,  if  he 
claim  to  resume  them  before  they  come  into 
that  situation  which  gives  the  consignee  a  com- 
plete dominion  over  them."  Chambres,  J.,  no- 
tices an  argument  which  had  been  urged  by 
the  defendant's  counsel,  that  a  creditor  of  the 
consignee  might  have  taken  the  goods  in  exe- 
cution on  their  passage,  but  he  gives  no  opin- 
ion on  the  point.  That  precise  question  was 
decided  in  favor  of  the  consignor  soon  after- 
terwards,  in  the  case  of  Smith  v.  Goss,  1  Camp. 
N.  P.,  282.  The  goods,  while  on  their  passage, 
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had  been  attached  by  process  out  of  the  May- 
or's Court  of  London,  at  the  suit  of  a  creditor 
of  the  vendee.  Ld.  Ellenborough  held,  that 
"  the  vendor's  power  of  intercepting  the  goods 
was  the  elder  and  preferable  lien,  and  was  not 
superseded  by  the  attachment."  This  seems  to 
have  been  regarded  as  the  settled  law  on  this 
question  ever  since.  2  Kent,  Com.,  541,  542, 
547,  550.  The  point  was  decided  by  this  court 
at  January  Term,  1833,  in  the  case  of  Le  Ray 
De  ClMumont  v.  Griffin,  which  has  not  been 
reported.  In  that  case  the  plaintiff  owned  a 
furnace  at  Carthage,  in  the  County  of  Jeffer- 
son, where  he  manufactured  pig  and  scrap  iron. 
He  sold  a  quantity  of  iron  to  Walbridge&  Co. 
who  were  merchants  at  Syracuse,  on  credit,  to 
be  forwarded  by  the  way  "of  Sackett's  Harbor 
and  Oswego  to  the  purchasers  at  Syracuse. 
After  the  iron  reached  Sackett's  Harbor,  and 
while  it  remained  in  the  hands  of  one  Butter- 
field,  a  forwarding  merchant  at  that  place,  an 
execution  against  the  vendees  at  the  suit  of  cer- 
tain creditors  was  levied  upon  the  property. 
After  the  levy,  the  plaintiff,  learning  that  the 
vendees  had  become  insolvent, directed  Butter- 
field  to  retain  the  property.  The  sheriff,  dis- 
regarding the  plaintiffs'  claim,  proceeded  on 
the  execution,  and  sold  the  iron  to  the  defend- 
ant, who  purchased  *for  the  judgment  [*14S 
creditors.  The  plaintiffs'  agent  attended  and 
forbade  the  sale.  The  defendant,  after  the  sale, 
took  the  iron  and  carried  it  away,  and  the 
plaintiff  brought  an  action  to  recover  the  value. 
The  judge  charged  the  jury,  that  the  levy  of 
the  execution  did  not  destroy  the  plaintiffs' 
right  to  stop  the  goods,  and  the  jury  found  a 
verdict  for  the  plaintiff,  for  $952.21,  the  value 
of  the  iron.  After  argument,  this  court  held 
that  the  defendant,  and  the  judgment  creditors 
whom  he  represented,  had  no  better  right  to 
the  iron  than  the  purchasers  had  themselves, 
and  that  the  plaintiff  clearly  had  the  right  to 
stop  the  goods,  notwithstanding  the  levy;  and 
judgment  was  rendered  in  his  favor  on  the  ver- 
dict. If  there  had  been  a  sale  on  the  execution, 
and  a  bonafide  purchaser  had  parted  with  his 
money  before  the  vendor  asserted  his  right;  or 
if  the  vendor  had  done  any  act  which  might 
have  misled  third  persons,  that  would  have 
given  rise  to  a  different  question.  Sunn  v. 
Bowne,  2  Cai.,  38;  Davis  v.  Reynolds,  4  Camp. 
N.  P.,  267;  Buffington  v.  Gerrish,  15  Mass., 
156. 

Another  point  made  on  the  part  of  the  de- 
fendants is,  that  there  was  an  unconditional  de- 
livery of  the  goods,  and  that  the  vendor  could 
not  afterwards  exercise  the  right  of  stopping 
them  in  transitu.  It  may  be  conceded  that  the- 
title  to  the  goods  passed  to  the  vendee,  when 
they  were  forwarded  pursuant  to  his  order; 
that  the  delivery  to  the  carrier  was  for  most 
purposes  a  delivery  to  the  purchaser,  and  the 
loss  of  the  property  had  it  been  sunk  or  de- 
stroyed, would  have  fallen  on  him.  Still,  it 
was  only  a  constructive,  not  an  actual  delivery 
to  the  vendee;  and  such  interest  as  he  had  itt 
them  was  subject  to  be  defeated,  in  case  of  his 
insolvency,  by  the  exercise  of  the  vendor's 
right  to  stop  the  goods  before  they  came  to  the 
actual  possession  of  the  purchaser.  Ellis  v. 
Hunt,  3  T.  R.,  468,  per  Buller,  J.;  Stokes  v. 
La  Riviere,  and  Hunter  v.  Beal,  before  Ld. 
Mnusfield,  cited  3  T.  R,  466.  There  are  cases 
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where  the  delivery  of  the  goods  to  a  third  per- 
son for  safe  custody,  for  disposal  on  the  part 
of  the  vendee,  or  to  await  his  orders  as  to  the 
place  of  destination,  has  been  held  equivalent 
to  an  actual  delivery  to  the  vendee.and  that  the 
146*]  vendor's  right  *to  stop  the  goods  was 
•consequently  determined.  But  where  the  de- 
livery to  a  carrier  or  otheragent  is  for  the  mere 
purpose  of  conveyance  to  the  purchaser,  the 
right  of  the  vendor  to  stop  the  goods  continues 
until  they  come  to  the  actual  possession  of  the 
vendee,  or  reach  the  end  of  their  journey.  It 
is  believed  that  no  case  to  the  contrary  can  be 
found.  Indeed,  a  different  doctrine  would  com- 
pletely overturn  the  right  of  the  vendor  to  stop 
the  goods  in  almost  every  case  that  can  be  sup- 
posed. 

But  the  ground  on  which  the  defendant's 
counsel  seemed  principally  to  rely,  was,  that 
the  iransitus  of  the  goods  was  at  an  end  when 
they  reached  Green's  warehouse  at  Plattsburgh. 
The  order  for  the  iron  did  not  specify  the  mode 
in  which  it  was  to  be  forwarded,  but  it  seems 
to  have  been  understood  that  the  plaintiff  was 
to  follow  the  directions  contained  in  the  pre- 
vious order  for  a  quantity  of  steel.  The  iron 
was  accordingly  marked  and  directed  to  Titus 
at  Malone,  to  the  care  of  Thomas  Green,  Platts- 
burgh,  and  delivered  to  the  carrier.  The  mode 
of  transportation  was,  from  Troy  to  Whitehall 
by  the  canal;  from  thence  to  Plattsburgh  by 
vessels  on  Lake  Champlain,  and  from  that 
place  to  the  residence  of  the  plaintiff  the  trans- 
portation was  over  land.  Plattsburgh  was  only 
one  of  the  stages,  not  the  terminus  of  the  jour- 
ney; and  Green  was  as  much  a  middleman  be- 
tween the  vendor  and  the  vendee  as  was  the 
master  of  the  canal-boat  at  Troy,  or  the  cap 
tain  of  the  sloop  Napoleon  on  Lake  Cham- 
plain.  The  warehouseman  was  not  the  agent 
of  Titus  for  any  other  purpose  than  that  of 
storing  the  goods,  and  the  goods  only  rested  at 
that  place  for  the  purpose  of  changing  the 
mode  of  transportation.  They  were  not  to  re- 
main at  Plattsburgh  until  the  vendee  should 
put  them  in  motion  in  a  new  direction;  their 
ultimate  destination  had  already  been  fixed  by 
the  vendee,  and  that  destination  they  had  not 
reached.  The  transitus  was,  therefore,  not  at 
an  end,  and  in  such  a  case  the  vendor  clearly 
had  the  right  to  resume  possession  of  the  goods. 
Coates  v.  Railton,  6  Barn.  &  C.,  422;  Hodgson 
v.  Loy,  7  T.  R.,  436.  The  cases  cited  for  the 
defendants  are  plainly  distinguishable  from 
the  one  before  the  court.  Dixon  v.  Baldwin, 
5  East,  186,  was  decided  on  the  ground  that 
"the  goods  had  so  far  gotten  to  the  end  of  their 
147*]  journey,  that  they  waited  for  *new  or- 
ders from  the  purchaser  to  put  them  again  in 
motion,  to  communicate  to  them  another  sub- 
stantive destination,  and  that  without  such  or- 
ders they  would  continue  stationary.  In  Howe 
v.  Pickford,  8  Taunt.,  83,  the  goods  had 
reached  their  final  place  of  delivery.  In  Leeds 
v.  Wnght,  3  Bos.  &  P.,  320,  the  agent  who  or- 
dered the  goods  had  a  general  authority  to 
send  them  to  his  principals  in  Paris,  or  to  Hol- 
land, Germany,  or  such  other  market  as  he 
might  deem  most  beneficial.  The  goods  having 
been  delivered  to  a  packer  in  London,  pursu- 
ant to  the  directions  of  the  agent,  it  was  held 
that  the  transitus  was  at  an  end.  In  Coates  v. 
Railton,  already  cited,  Bayley, «/.,  reviews  sev- 
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eral  of  the  cases,  and  concludes  by  saying: 
"The  principle  to  be  deduced  from  these  cases 
is,  that  the  transitus  is  not  at  an  end  until  the 
goods  have  reached  the  place  named  by  the 
buyer  to  the  seller,  as  the  place  of  their  desti- 
nation." As  a  general  rule,  this  remark  is,  no 
doubt,  well  founded.  In  the  case  under  con- 
sideration, the  place  of  destination  named  by 
Titus,  the  purchaser,  was  not  Plattsburgh,  but 
Malone;  and  Green  sustained  no  other  char- 
acter than  that  of  middle-man  between  the 
parties. 

The  nonsuit  must  be  set  aside,  and  a  new  trial 
granted;  costs  to  abide  the  extent  of  the  suit. 

Affirmed— 17  Wend.,  505. 

Stoppage  in  transitu—  When  right  may  be  exercised 
—20  Wend.,  170 ;  27  Barb..  663 ;  6  Duer,  626 ;  3  Rob.. 
68. 

Execution  or  attachment— Levy  of,  does  not  devest 
right  of  stoppage.  Cited  in— 23  Wend.,  615 ;  6  Bos., 
108 ;  4  Daly,  87  :  19  Am.  Rep.,  85  (13  Kan.,  255). 

Middleman— Delivery  to,  doesnot  devest  right.  Cited 
in— 5  Denio,  630 :  17  N.  Y.,  261,  264;  1  Daly,  370;  49 
Am.  Dec.,  774  (20  Vt.,  172). 


THE  PEOPLE  v.  HENNESSEY. 

Indictment  for  Embezzlement,  against  Clerk  or 
Servant — Construction  of  Statutes — Confes- 
sions of  Party. 

An  indictment  for  embezzlement  lies  against  a 
clerk  or  servant  for  converting  to  his  own  use  the 
money,  goods,  etc.,  of  his  master  or  employer,  as 
well  as  for  converting1  to  his  own  use  the  money, 
goods,  etc.,  of  any  other  person,  which  shall  have 
come  into  his  possession  or  under  his  care  by  virtue 
of  his  employment:  the  words  "any  other  person," 
in  the  statute,  mean  "any  person  other  than  he  who 
is  guilty  of  the  embezzlement." 

The  confessions  of  a  party,  not  made  in  open 
court,  or  on  examination  before  a  magistrate,  but 
to  an  individual,  uncorroborated  by  circumstances, 
and  without  proof  aliunde  that  a  crime  has  been 
committed,  will  not  justify  a  conviction. 

Citations— Stat.  21  H.  8,  ch.  7 ;  8  East,  P  C.,  571 ; 
Stat,  Geo.  3,  ch.  85 ;  1  R.  L.,  112  ;  Act,  Feb.  25,  1813 ; 
Act,  Apr.  13, 1819 ;  2  R.  S.,  678,  sec.  59;  1  Macnally,  51 ; 
1  Phil.  Ev.,  86 ;  Archb.  Cr.  PI.,  55  ;  1  East,  P.  C.,  138  ; 
Fost.  Cr.  L..  10 ;  2  Leach,  625,  728  :  1  Leach,  349 ; 
Russ.  &  R.,  440,  481. 

THE  prisoner  was  indicted  for  embezzling 
money  to  the  amount  of  $350,  which  had 
been  collected  and  received  by  him,  and  which 
had  come  into  his  possession  as  the  servant  of 
one  Joseph  *Fisk,  the  money  being  [*148 
charged  to  be  the  property  of  his  master.  On 
the  trial  of  the  prisoner,  at  the  Albany  Oyer 
and  Terminer,  Fisk  testified  that  he  was  Mar- 
shal of  the  Corporation  of  the  City  of  Albany, 
and  employed  the  prisoner  to  collect  assess 
ments  upon  property  in  the  city  ;  that  he 
charged  the  prisoner  with  having  omitted  to 
pay  over  moneys  collected  by  him,  and  he  ad 
mitted  the  fact,  and  furnished  the  witness  with 
a  statement,  in  his  own  handwriting,  showing 
the  amount  of  $260.49,  collected  and  not  paid 
over,  and  containing  the  names  of  the  persons 
from  whom  received,  which  was  read  in  evi- 
dence. An  assessment  against  certain  individ- 
uals for  $109.14,  with  a  receipt  thereto  in  the 
handwriting  of  the  prisoner,  was  also  read  in 
evidence.  The  counsel  for  the  prisoner  moved 
for  his  discharge,  on  the  grounds:  1.  That  the 
offense  created  by  the  statute  is  embezzling 
property  not  the  property  of  the  master,  but 
of  any  other  person  which  may  have  come  to 
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the  possession  of  the  servant;  2.  That  the  pris- 
oner was  the  servant  of  Fisk  in  his  official  char- 
.acter  as  Marshal  of  the  city,  and  not  the  serv- 
ant of  a  private  person,  with  the  meaning  of 
the  statute;  3.  That  the  public  prosecutor  had 
failed  in  sustaining  the  prosecution,  in  omit- 
ting to  prove  the  particular  money  received 
by  the  prisoner;  i.  e.,  whether  in  specie  or  in 
bank-bills;  and  4.  That  there  could  be  no  con- 
viction, as  the  corpus  delicti  had  not  been  proved 
independent  of  the  prisoner's  confessions, 
which  alone  were  not  evidence  that  a  crime 
had  been  committed.  The  court  overruled  the 
objections,  and  the  jury  found  the  prisoner 
guilty.  The  case,  with  a  bill  of  exceptions, 
was  brought  into  this  court  by  certiorari. 

Mr.  S.  Stevens,  for  the  prisoner,  insisted 
that  by  the  statute  a  clerk  or  servant  is  not 
punishable  for  embezzling  the  property  of  his 
master.  The  crime  created  by  it  is  that  of  a 
clerk  or  servaat  of  a  private  person,  etc.,  em- 
bezzling or  converting  to  his  own  use,  without 
the  assent  of  his  master,  money,  etc.,  belong- 
ing to  any  other  person,  which  shall  have  come 
into  his  possession,  etc.  2  R.  S.,  678,  sec.  59. 
The  section  was  probably  intended  to  embrace 
the  provisions  of  two  English  statutes  on  this 
subject — one  declaring  it  felony  for  a  servant 
to  embezzle  the  property  of  his  master,  and  the 
149*]  other  creating  the  *same  offense  for 
the  embezzlement  of  the  property  of  any  other 
person  coming  to  his  possession,  etc. ,  and  in 
concocting  it  an  hiatus  took  place;  but  be  the 
cause  of  its  phraseology  what  it  might,  the 
prisoner,  he  insisted,  was  not  within  the  terms 
of  the  statute  and,  therefore,  was  entitled  to 
his  discharge.  He  also  insisted  that  the  in- 
dictment was  bad  in  not  setting  forth  and 
specifying  the  kind  of  money  collected  and 
received  by  the  prisoner;  that  is,  whether  in 
specie  or  bank-bills — and  if  in  specie,  the  kind 
of  coins;  that  the  charge  should  be  as  particu- 
lar and  specific  as  in  an  indictment  for  larceny 
in  stealing  money.  So  were  all  the  forms  pre- 
vious to  the  Statute  7  &  8  Geo.  IV.,  ch.  29, 
sees.  47,  48,  which  dispenses  with  such  partic- 
ularity; but  we  have  no  such  statute.  He 
cited  Archb.  Or.  PI.,  120;  Russ.  Crimes,  1236, 
1244,  and  Stark.  Or.  PL,  321.  At  all  events, 
such  proof  should  have  been  given  on  the 
trial.  Rex  v.  Furneaux,  Russ.  &  R.,  335,  and 
Rex  v.  Bernald,  Id. ,  404.  He  also  insisted  that, 
it  appearing  that  the  prisoner  was  the  servant 
of  Fisk,  in  his  official  character  as  Marshal, 
and  aided  in  the  performance  of  the  Marshal's 
duties,  was  not,  within  the  meaning  of  the 
statute,  a  servant  of  a  private  person;  that  the 
deputy  of  a  sheriff  might,  with  the  same  pro- 
priety, be  deemed  a  servant;  and  finally  he 
contended  that  there  could  be  no  conviction 
for  a  criminal  offense,  without  proof  of  the 
corpus  delicti — that  a  crime  was  actually  com- 
mitted, and  that  such  fact  could  not  be  estab- 
lished by  the  confessions  of  the  party  accused. 
Here  was  no  proof  independent  of  the  confes- 
sions of  the  prisoner, for  the  receipts  and  state- 
ment read  in  evidence  added  nothing  to  the 
confessions. 

Mr.  J.  Li.  Tillino^hast,  for  the  people,  in- 
sisted that  the  words  "any  other  person"  in 
the  statute  must  be  construed  to  mean  any  oth- 
er person  than  the  individual  charged  with  the 
offense,  or  the  principal  object  of  the  statute 
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would  be  defeated,  the  protection  of  the  prop- 
erty of  masters  against  embezzlement  by  their 
servants.  He  referred  to  the  Statute  1  R.  L., 
112,  412,  as  it  existed  previous  to  the  revision, 
to  the  Act  of  1819,  page  314,  and  to  the  several 
sections  of  the  Revised  Statutes  on  this  subject. 
2  R.  S.,  678,  sees.  59,  60,  63,  65.  In  answer  to 
the  objection  to  the  indictment  for  omitting  to 
particularize  the  money  which  came  to  the  pos- 
session of  the  prisoner,  he  *said,  that  [*15O 
such  objection  would  have  been  tenable  under 
the  Act  of  1788, but  that  the  language  of  the  Re- 
vised Statutes  was  so  broad  and  comprehensive 
as  to  render  the  specifications  required  'by  the 
counsel  unnecessary.  The  prisoner,  he  con- 
tended, must  be  considered  as  the  servant  of 
Fisk,  as  a  private  person,  as  it  had  not  been 
shown  that  the  Marshal  had  authority  to  ap- 
point a  deputy.  In  reference  to  the  last  point 
raised  on  the  other  side,  he  said  that  it  was  the 
uniform  practice  of  our  criminal  courts  to 
convict  on  confessions  alone;  here,  however, 
he  contended  the  corpus  delicti  was  proved  by 
evidence  independent  of  the  confessions  of 
the  prisoner,  and  that  in  writing;  and  that  a 
confession  is  sufficient  evidence  to  warrant  a 
conviction,  although  there  is  no  positive  proof 
aliunde  that  an  offense  had  been  committed, 
Russ  &  R.,  463,  508;  Archb.  Or.  PL,  80,  81. 

By  the  Court,  Savage,  Ch.  J.  In  this  case 
two  questions  arise:  1.  Whether  the  indictment 
charges  an  offense  under  the  statute.  2.  Wheth- 
er the  conviction  was  proper.  The  statute  is 
in  substance  as  follows:  If  any  clerk  or  servant 
of  any  private  person  or  corporation  shall  em- 
bezzle or  convert  to  his  own  use,  without  the 
assent  of  his  master  or  employer,  any  money, 
goods,  rights  in  action,  or  other  valuable  se- 
curity or  effects  whatever,  belonging  to  any 
other  person,  which  shall  have  come  into  his 
possession,  by  virtue  of  such  employment,  he 
shall,  upon  conviction,  be  punished,  etc.  The 
defendant's  counsel  insists,  that  to  bring  the 
offense  within  the  statute,  the  property  embez- 
zled should  belong  to  some  person  other  than 
the  master  ;  and  he  contends  that  such  is  the 
true  construction  of  the  statute;  that  the  words 
"belonging  to  any  other  person,"  mean  belong- 
ing to  any  person  other  than  the  master  or  em- 
ployer. To  my  mind  it  is  very  clear  that  they 
mean,  belonging  to  any  person  other  than  the 
servant  who  is  guilty  of  the  embezzlement. 
The  idea  is,  that  he  shall  be  punished  for  un- 
lawfully converting  or  appropriating  to  his 
own  use  any  money,  goods,  etc.,  of  any  person 
other  than  his  own,  which  shall  come  to  his 
hands  by  reason  of  the  relation  in  which  he 
stands  as  clerk  or  servant  to  his  employer.  Any 
other  construction  would  impute  to  the  Legis- 
lature an  absurdity.  *The  very  term  [*151 
"embezzlement"  is  peculiarly  applicable  to  a 
fraudulent  appropriation  made  by  a  servant  of 
goods  intrusted  to  him  by  his  master.  By  the 
common  law  it  was  not  larceny  in  a  servant 
fraudulently  to  dispose  of  his  master's  goods 
committed  to  him  to  keep,  but  only  a  breach  of 
trust.  The  Statute  21  Hen.  VIII.,  ch.  7,  re- 
cites that  it  was  doubtful  whether  such  an  of- 
fense was  felony,  and  it  enacts  that  servants 
being  over  eighteen  years  of  age,  and  not  ap- 
prentices, to  whom  caskets,  jewels,  money, 
goods  or  chattels  of  their  masters  shall  be  de- 
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livered  to  keep,  and  who  shall  embezzle  the 
same,  or  convert  the  same  to  their  own  use, 
with  intent  to  steal,  shall  be  adjudged  guilty 
of  felony,  and  punished  accordingly.  This  stat- 
ute, in  terms,  made  the  offense  of  embezzling 
property  delivered  by  the  master,  felony  ;  the 
property  of  others  was  not  expressly  embraced, 
and  it  was  held,  in  Bazeley's  case,  2  East,  P. 
C.,  571,  that  where  a  banker's  clerk  received 
money  and  notes  paid  in  by  a  customer,  and 
embezzled  the  notes,  that  the  offense  was  not 
larceny  but  only  a  breach  of  trust.  This  de- 
cision produced  the  Statute  89  Geo.  III.,  ch. 
85,  which  is  entitled  "An  Act  to  Protect  Mas- 
ters against  Embezzlement  by  their  Clerks  or 
Servants."  It  recites,  that  whereas,  bankers, 
merchants  and  others  are  obliged  to  intrust 
their  clerks  and  servants  with  receiving,  pay- 
ing, negotiating,  exchanging  or  transferring 
money,  goods,  bonds,  bills,  notes,  banker's 
drafts  and  other  valuable  effects  and  securities; 
and  whereas,  doubts  have  been  entertained 
whether  the  embezzling  of  the  same  amounts 
to  felony,  it  enacts  that  the  person  so  embez- 
zling the  same  shall  be  deemed  to  have  feloni- 
ously stolen  the  same  from  his  master  or  em- 
ployer, for  whose  use.  or  on  whose  account  the 
same  was  delivered  to  him,  or  possession  taken 
by  him.  The  Statute  21  Hen.  VIII. ,;ch.  7,  was 
substantially  enacted  in  this  State,  in  1788,  1 
R.  L.,  112,  which  was  confined  to  the  embez- 
zlement of  money,  goods  or  chattels  delivered 
to  be  safely  kept.  The  Act  of  Feb.  25,  1813, 
extends  the  offense  to  the  embezzling  of  not 
only  money,  goods  and  chattels,  but  also  bills 
of  exchange,  bonds,  orders,  warrants,  bills  or 
promissory  notes  for  payment  of  money,  or  any 
public  securities.  The  Act  of  Apr.  13,  1819, 
declares  that  officers,  agents,  clerks  or  servants 
of  banks,  or  any  person  employed  in  such  ca- 
152*]  pacity,*who  shall  embezzle  any  money, 
goods,  bonds,  bills,  checks,  notes,  banker's 
drafts  or  other  valuable  security  or  effects 
whatsoever,  belonging  to  such  bank,  or  to  any 
person  having  lodged  the  same  with  such  bank 
or  such  officer  or  servant,  shall  be  guilty  of 
felony,  etc.  The  Revised  Statutes,  2  R.  S., 
678,  sec.  59,  were,  no  doubt,  intended  to  em- 
brace, and  do  embrace  the  pith  and  substance 
of  both  our  previous  statutes,  and  also  of  the 
39  Geo.  III.,  ch.  85.  Can  it  be  believed  that 
when  the  whole  course  of  legislation  on  this 
subject  has  been  aimed  at  the  protection  of  the 
master  or  employer  against  the  frauds  of  those 
necessarily  intrusted  with  their  property,  the 
Legislature,  when  revising  and  embodying  pre- 
vious statutes  into  a  more  simple  form  of  en- 
actment, should  lose  sight  of  the  great  object 
in  view,  and  protect  every  person  except  those 
most  liable  to  be  defrauded?  The  60th  section 
shows  that  it  was  the  intention  of  the  Legisla- 
ture to  go  further  in  favor  of  the  master  or  em- 
ployer than  of  other  persons,  by  making  it  an 
offense  to  embezzle  any  instrument  executed 
by  such  master,  but  not  yet  issued;  a  note,  for 
instance,  drawn  and  signed  for  the  purpose  of 
being  discounted,  or  delivered  in  the  course  of 
business,  but  not  actually  put  in  circulation. 
It  is  very  clear,  therefore,  that  the  offense  con- 
sists in  embezzling  the  money,  goods,  rights  in 
action  or  other  valuable  security  or  effects  what- 
ever, belonging  to  any  person  other  than  the 
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person  guilty  of  the  embezzlement,  which  shall 
have  come  to  his  possession,  or  under  his  care, 
by  virtue  of  his  employment  as  clerk  or  servant 
of  a  private  person;  or  as  officer,  agent,  clerk 
or  servant  of  any  incorporated  company. 

The  next  point  arising  upon  the  bill  of  ex- 
ceptions is  whether  the  defendant  was  properly 
convicted  upon  his  own  confessions  made  to 
his  master,  uncorroborated  by  any  other  fact 
or  circumstance?  Generally  speaking,  the  ad- 
mission of  a  fact  renders  it  unnecessary  to  prove 
it.  Of  admissions  or  confessions  there  are  sev- 
eral kinds:  1.  A  confession  in  open  court  of 
the  prisoner's  guilt,  which  is  conclusive,  and 
renders  any  proof  unnecessary.  2.  The  next 
highest  kind  of  confession  is  that  which  is  made 
before  a  magistrate.  3.  The  lowest  is  that 
which  is  made  to  any  other  person.  All  these 
confessions,  if  voluntary,  are  competent  evi- 
dence, and  it  is  said,  by  most  *writers  [*153 
on  the  law  of  evidence,  that  a  confession  out 
of  court  is  sufficient  evidence  to  warrant  a  con- 
viction, although  there  is  no  positive  proof 
aliunde  that  the  offense  was  committed.  1 
Macnally,  51;  1  Phil.  Ev,,86;  Archb.  Cr.  PI., 
55,  It  is  stated  by  Mr.  East,  in  his  Crown 
Law,  1  East  P.  C.,  133,  that  in  the  case  of 
Francis  Francia,  in  1716,  it  was  agreed,  at  a 
conference  of  the  judges,  preparatory  to  his 
trial,  among  other  things,  that  in  all  cases  the 
confession  of  a  criminal  may  be  given  in  evi- 
dence against  him  ;  and  that  in  cases  of  trea- 
son, if  such  confession  be  proved  by  two  wit- 
nesses, it  is  proper  evidence  to  be  left  to  the 
jury.  Mr.  J.  Foster  thought  this  decision 
wrong,  though  he  admitted  it  might  be  too  late 
to  controvert  the  authority  of  it.  He  insists 
that  the  rule  should  never  be  carried  further 
than  to  a  confession  made  during  the  solemnity 
of  an  examination  before  a  magistrate.  For  he 
observes,  hasty  confessions  made  to  persons 
having  no  authority  to  examine,  are  the  weak- 
est and  most  suspicious  of  all  evidence;  words 
are  often  misreported,  and  extremely  liable  to 
misconstruction;  and  withal,  he  says,  this  evi- 
dence is  not,  in  the  ordinary  course  of  things, 
to  be  disproved  by  negative  evidence,  as  proof 
of  plain  facts  may  be,  and  often  is  confronted. 
It  will  be  found,  I  think,  that  however  broadly 
judges  and  elementary  writers  have  laid  down 
the  rule,  yet  most  if  not  all  the  reported  cases 
show  that  very  few  convictions  have  taken 
place  without  some  evidence  that  a  crime  has 
been  committed,  independent  of  the  confession 
of  the  accused.  The  case  of  John  Bernish, 
Foster  Cr.  L.,  10,  is  an  instance  of  a  conviction 
upon  the  confession  of  the  prisoner.  There 
was,  however,  one  witness  who  proved  him  to 
have  been  in  arms  with  the  rebels;  and  the  two 
witnesses  who  swore  to  his  confession,  also  saw 
him  among  the  officers;  of  the  rebels,  who  were 
confined  apart  from  the  common  men,  and  he 
there  gave  in  his  name  as  a  lieutenant.  See 
Lambe's  case,  2  Leach,  625;  Thomas'  case,  Id., 
728;  Wheeling's  case,  1  Leach,  349.  In  the  case 
of  Rex  v.  White,  Russ.  &  R.,  508.  the  defend- 
ants were  indicted  and  tried  for  stealing  four 
bushels  of  oats,  the  goods  of  William  Pearce. 
On  the  trial,  Pearce  could  not  swear  that  he 
had  lost  any  oats.  There  was  other  evidence: 
*Pearce  found  that  the  door  of  his  [*154 
granary  had  been  forced.  Another  witness 
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saw  two  men  coining  from  Pearce's  yard  about 
two  in  the  morning,  each  with  a  sack  on  his 
shoulders.  Another  swore  that  the  prisoner, 
White,  asked  him  to  carry  oats  to  a  Mr.  Johns, 
who  swore  that  he  bought  oats  at  the  time  men- 
tioned of  White  ;  and  it  was  also  proved  that 
those  oats  were  of  the  same  kind  with  Pearce's. 
The  confessions  of  the  prisoner  befor  a  magis- 
trate were  then  produced  and  given  in  evidence, 
although  Mr.  J.  Burrough  doubted  the  pro- 
priety of  it,  as  Pearce  was  unable  to  prove  that 
a  felony  had  been  committed.  The  point  was 
reserved  for  the  judges,  who  afterwards  held 
the  conviction  right.  Another  prisoner  was 
tried  at  the  same  time  (John  Tippet)  for  a  sim- 
ilar offense,  and  upon  similar  testimony,  to- 
gether with  his  confession.  The  judges  were 
of  opinion  that  the  conviction  was  right,  as 
there  was  not  only  the  confession  but  the  evi- 
dence appears,  which  made  it  probable  that 
oats  had  been  stolen,  and  also  evidence  that 
the  door  of  the  granary  had  been  broken. 
Most  of  the  judges  thought  the  confession 
alone  sufficient ;  but  they  laid  stress  upon 
the  fact  that  there  was  other  evidence,  though 
not  sufficient,  perhaps,  to  prove  that  a  fel 
ony  had  been  committed.  So,  too,  in  Rex  v. 
Eldridge,  Russ.  &  R..  440,  the  prisoner  was 
convicted  upon  his  confession  for  stealing  a 
mare;  but  it  was  proved  that  he  had  the  mare 
in  his  possession, under  very  suspicious  circum- 
stances, and  sold  her  for  £12,  she  being  worth 
£35.  The  judge  who  presided  thought  there 
was  not  evidence  of  a  felony  having  been  com- 
mitted, independent  of  the  confession  which 
had  been  taken  before  a  magistrate.  The  case 
was  referred  to  the  judges,  who  were  of  opin- 
ion that  there  was  sufficient  evidence  to  con- 
firm the  confession,  and  that  the  conviction  was 
right. 

Rex  v.  Falkner,  Russ.  &  R.,  481.  The  de- 
fendants were  convicted  upon  their  confession 
of  the  robbery  of  one  Halliday.  Halliday  did 
not  appear  upon  his  recognizance;  and  there 
was  evidence  that  Falkner  had  been  desirous 
of  preventing  Halliday's  appearing.  The  con- 
viction was  held  right.  These  convictions  were 
in  1822  and  1823;  and  if  the  rule  had  been  set- 
tled by  previous  cases,  where  was  the  neces- 
sity for  producing  any  evidence  besides  the 
155*]  confessions  ?  *The  truth  is,  no  court 
will  ever  rely  upon  the  confession  alone,  when 
it  is  appearent  that  there  is  evidence  aliunde  to 
prove  that  an  offense  has  been  committed.  In 
the  case  now  before  us  it  was  manifest  that 
there  were  witnesses  not  before  the  court,  who 
could  have  given  material  testimony  to  prove 
facts  essential  to  the  body  of  the  offense.  In  all 
the  cases  in  Russ.  &  R.,  an  attempt  was  made 
to  prove  the  felony  by  testimony  other  than  the 
confession  of  the  prisoner;  and  in  most  of  them 
the  court  were  of  opinion  that  the  confession 
was  sufficiently  corroborated.  In  this  case  there 
was  no  corroboration;  no  confession  before  a 
magistrate,  nor  to  any  person  but  the  prose- 
cutor, and  then  not  under  circumstances  to 
show  that  he  was  charged  with  being  guilty  of 
felony.  In  our  opinion  such  a  conviction  ought 
not  to  be  sustained. 

New  trial  granted. 

Cited  in— 16  Wend.,  57  ;  2  Ben.,  359 ;  1  Cliff.,  27 ;  99 
Mass.,  430;  31  Cal.,  568:  92  111.,  345;  73  Mo.,  713;  28 
Am.  Rep.,  701  (55  Ala.,  187). 
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TAGGARD  «.  CURTENIUS  &  JONES. 

Right  of  Action  on  Note,  Not  Impaired  by  Sub- 
sequent Neglect  or  Improper  Act  in  Relation  to 
Collateral  Matter — Pleading. 

Where  a  party  has  a  right  of  action  on  a  promis- 
sory note,  on  its  arriving1  at  maturity,  no  subse- 
quent neglect  or  improper  act  of  his  in  relation  to  a 
collateral  matter  will  deprive  him  of  that  right ; 
thus,  where  the  holder  of  a  note  accepted  bridge 
stock  as  collateral  security  for  the  debt,  and  agreed 
to  dispose  of  it  and  apply  the  proceeds  to  the  pay- 
ment of  the  note,  it  was  held  that  the  neglect  of  the 
payee  to  dispose  of  the  stock  until  after  the  bridge 
was  carried  off  by  a  flood,  whereby  the  value  of  the 
stock  was  greatly  lessened,  could  not  be  pleaded  in 
bar  of  an  action  on  the  note. 

Matters  of  defense  or  of  relief  in  equity  are  not  in 
general  pleadable  at  law. 

Citations— Bac.  Abr.,  tit.  Extinguishment,  D ;  16 
Johns.,  86 ;  14  Johns.,  404 ;  10  East,  369 ;  2  Bos.  &  P., 
43. 

"HEMURRER  to  pleas.  The  plaintiff  declared 
jJ  as  the  indorsee  of  two  promissory  notes, 
made  by  the  defendants,  payable  to  William 
Taggard  &  Co.— one  dated  Jan.  13,  1827,  for 
$1,960,  and  the  other  dated  Feb.  28,  1827,  for 
$2,000,  and  each  payable  60  days  after  date. 
Curtenius,  one  of  the  defendants,  pleaded, first, 
that  on  the  day  of  the  date  of  the  second  note, 
the  defendants  deposited  with  the  payees  of 
the  note,  of  whom  the  present  plaintiff  was  one, 
45  shares  of  Cheraw  Bridge  stock,  30  shares  of 
Cheraw  Bank  stock,  and  Cheraw  Bank  bills  to 
the  amount  of  $2,000,  of  the  *value  of  [*156 
$10,000  in  the  whole;  and  that  it  was  then 
agreed  between  the  parties  that  the  payees 
should  use  due  diligence  in  disposing  of  the 
property  thus  deposited,  at  the  highest  price, 
and  that  the  proceeds, after  deducting  19  70ths, 
should  be  applied  to  the  credit  of  the  defend- 
ants, and  to  the  payment  of  the  notes  declared 
on.  The  defendant  then  avers  that  the  payees 
received  great  sums  as  dividends  on  the  bridge 
stock,  and  neglected  to  dispose  of  the  same,  and 
of  the  bank-stock  and  bank-bills  for  four  years, 
and  neglected  particularly  to  dispose  of  the 
bridge  stock,  although  it  produced  an  annual 
dividend  of  7  per  cent.  ,and  might  have  been  sold 
for  $4,500  and  improperly  retained  the  same  un- 
til the  bridge  was  carried  away  by  a  flood  in 
July,  1831,  and  then,  in  November  following, 
disposed  of  the  stock,  whereby  the  defendants 
sustained  damage  to  the  amount  of  $5,000. 
The  defendant  also  put  in  a  second  plea,  sub- 
stantially like  the  first,  varying  from  it  only  in 
the  averments  that  the  stock  was  deposited  as 
collateral  security,  that  since  Oct.  1828,  the 
payees  had  neglected  to  notify  the  defendants 
that  the  bridge  stock  remained  on  hand  unsold, 
and  that,  in  Oct.,  1831,  they  sold  the  stock 
without  giving  the  defendants  notice  of  their 
intention  to  do  so.  To  these  pleas  the  plaint- 
iff demurred. 

Mr.  I.  L.  Wendell,  for  the  plaintiff,  ad- 
mitted that  the  pleas  disclosed  matter  of  relief 
in  equity,  but  insisted  that  it  could  not  be 
pleaded  at  law.  When  the  notes  came  to  ma- 
turity, the  absolute  legal  right  to  demand  pay- 
ment became  vested,  which  cannot  be  defeated 
at  law,  whatever  may  be  the  equitable  defense. 
In  support  of  this  position,  he  cited  10  East, 
369,  Id.,  34;  Kirby,  193;  7East,  148;  8  Id.,  344; 
5  Wend.,  519;  2  Bos.  &  P.,  45;  7  Com.  L.  R., 
62;  8  Price,  467.  The  only  exceptions  to  this 
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current  of  authority  are  the  cases  of  Niblo  v. 
Clark,  3  Wend.,  24^  and  8.  0.,  6  Wend.,  237  ; 
Pain  v.  Packard,  13  Johns.,  174,  and  King  v. 
Baldwin,  17  Id.,  384.  To  bring  this  case  with- 
in the  principle  of  the  last  two  cases,  the  pay- 
ees should  have  been  requested  to  sell  the  stock. 
No  such  request  is  averred,  although  one  of 
the  pleas  virtually  admits,  that  as  late  as  Oct., 
1828,  18  months  after  the  last  note  fell  due,the 
157*]  defendants  knew  that  the  stock  Re- 
mained unsold.  The  defendants  may  have  a 
good  cause  of  action  against  the  plaintiff  and 
his  copartners  for  breach  of  the  agreement, 
and  may  have  a  right  of  set-off  for  moneys  re- 
ceived as  dividends  or  as  the  proceeds  of  the 
stocks,  but  these  matters  cannot  be  set  up  in 
bar  of  the  plaintiff's  action. 

Mr.  S.  Stevens,  for  the  defendants. 

By  the  Court,  Bronson,  J.  This  is  not  a 
plea  that  the  plaintiff  has  taken  a  higher  secu- 
rity than  he  had  before,  and  so  extinguished 
the  debt.  Bac.  Abr.,  tit.  Extinguishment,  D. 
Nor  is  it  a  plea  that  he  has  accepted  a  collat- 
eral thing  in  satisfaction  of  the  demand,  An- 
derson v.  Highland  Turnpike,  16  Johns.,  86  ; 
but  it  is  a  plea  that  the  plaintiff  has  received 
certain  bridge  and  bank-stock  and  bank-bills, 
"  as  collateral  security"  for  the  payment  of 
the  notes.  This  is  no  answer  to  the  action.  It 
did  not  absolve  the  defendants  from  their  un- 
dertaking to  pay  the  notes  when  they  should 
fall  due.  The  acceptance  of  a  mortgage  or 
other  collateral  security  for  the  payment  of  a 
debt,  neither  satifies  the  original  demand  nor 
suspends  the  right  of  action  to  enforce  it.  Day 
v.  Leal,  14  Johns.,  404. 

The  plea  does  not  allege  that  there  was  any 
agreement  to  enlarge  the  time  of  payment  men- 
tioned in  the  notes,  nor  that  the  stock  was  to 
be  sold  before  the  notes  came  to  maturity,  but 
only  that  the  payees  were  to  use  due  diligence 
in  disposing  of  it  at  the  highest  price.  Nor  is 
it  alleged  that  the  plaintiff  might  have  sold  the 
stock  before  the  notes  fell  due,  or  that  he  is 
chargeable  with  any  negligence  for  omitting 
to  do  so.  But  the  complaint  is,  that  the 
plaintiff  carelessly  and  improperly  neglected 
to  sell  the  bridge  stock  for  many  years,  and 
until  after  the  bridge  was  carried  away  by  a 
flood,  in  July,  1831.  When  the  negligence  of 
the  plaintiff  commenced  is  not  averred,  but 
only  that  he  ought  to  have  sold  before  July, 
1831.  At  that  time  both  of  the  notes  had  been 
due  more  than  four  years,  during  all  which 
period  the  plaintiff  might  have  had  his  action 
to  recover  the  debt.  If  the  plaintiff  had  a  right 
of  action  on  the  notes  when  they  came  to  ma- 
turity, no  subsequent  neglect  or  improper  act 
158*]  of  his,  in  relation  to  a  collateral  *mat- 
ter,  could  deprive  him  of  that  right.  This 
brings  us  to  the  real  difficulty  in  sustaining  the 
defense.  The  defendant,  Curtenius,  pleads,  in 
bar  of  the  action  on  the  notes,  that  the  plaint- 
iff has  broken  another  contract  which  he  en- 
tered into  with  the  defendants,  by  which  they 
have  sustained  damages  equal  to  the  debt 
which  they  owe  the  plaintiff.  The  mere  state- 
ment of  the  case  furnishes  a  sufficient  answer 
to  the  plea.  It  may  be  true,  as  was  contended 
on  the  argument,  that  the  facts  stated  in  the 
plea  would  be  sufficient  to  sustain  an  action  by 
Jones  and  Curtenius  against  Taggard  &  Co. ; 
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but  it  is  no  bar  to  the  present  suit,  that  the  de- 
fendants may  have  another  action  against  the 
plaintiff,  and  recover  as  much  damages  as  will 
be  recovered  against  them  in  the  present  suit. 
There  is  no  such  thing  as  setting  up  one  right 
of  action  in  bar  to  another  right  of  action.  One 
demand  may  in  some  cases  be  set  off  against 
another,  but  no  attempt  was  made  to  sustain 
this  as  a  plea  of  set-off.  If  the  plaintiff  has 
sold  any  of  the  property,  or  received  dividends 
on  the  stock,  the  defendants  can  set  off  the 
amount  as  so  much  money  had  and  received  to 
their  use.  Whether  the  matters  pleaded  would 
entitle  the  defendants  to  relief  in  a  court  of 
equity  need  not  be  considered ;  it  is  sufficient 
that  they  constitute  no  defense  in  a  court  of 
law.  0 ' Kelly  v.  Sparkes,  10  East,  369;  Don- 
nelly v.  Dunn,  2  Bos.  &  P.,  43. 

The  second  special  plea  is  substantially  like 
the  first,  with  two  exceptions.  It  avers  that 
when  the  notes  became  due  and  payable,  and 
for  a  long  time  afterwards  and  before  the 
bridge  was  carried  away,  the  stock  was  of  great 
value,  to  wit:  of  the  value  of  $4,500,  and  might, 
with  due  diligence,  have  been  sold  for  that 
sum.  It  also  avers  that  the  payees  of  the  notes 
have  carelessly  and  improperly  neglected  to 
notify  the  defendants  that  the  bridge  stock  was 
on  hand  and  unsold,  at  any  time  since  the 
month  of  Oct.  1828.  The  plea  does  not  allege 
that  the  stock  ought  to  have  been  sold  at  or 
before  the  time  when  the  notes  came  to  matu- 
rity; it  only  states  that  it  might  then,  and  for 
a  long  time  afterwards,  have  been  sold  for  a 
good  price.  The  substance  of  the  allegation  is, 
that  the  stock  should  have  been  sold  before 
the  bridge  was  carried  *away  by  the  [*159 
flood  in  1831.  The  plea  impliedly  admits  that 
the  defendants  had  notice  that  the  stock  was  on 
hand  and  unsold  in  Oct.,  1828,  and  complains 
that  they  have  had  no  notice  since  that  time. 
Both  of  the  notes  had  then  been  due  18  months, 
during  all  which  period  the  plaintiff  had  a  per- 
fect right  of  action,  so  far  as  appears,  to  re- 
cover the  amount,  and  no  subsequent  default 
on  his  part,  in  a  collateral  matter  could  bar 
him  of  that  right. 

There  must  be  judgment  for  the  plaintiff  on  the 
demurrer  to  the  second  and  third  pleas,  with  leave 
to  the  defendants  to  amend,  on  payment  of  costs. 

Distinguished-3  Hill,  392 ;  3  N.  Y.,  453. 
Cited  in— 5  Barb.,  589 ;  36  Cal.,  301. 


THE  PEOPLE®.  GATES. 

Indictment  for  Arson —  Variance — Practice. 

In  an  indictment  for  arson,  the  house  or  building1 
set  fire  to  or  burned  must  be  described  as  the  house 
or  building1  of  the  person  in  possession  ;  and  it  was 
accordingly  held  in  this  case,  where  the  building 
burned  was  alleged  in  the  indictment  as  the  build- 
ing of  the  owner,  and  the  proof  was,  that  at  the  time 
of  the  committing  of  the  offense  it  was  in  the  pos- 
session of  a  tenant,  that  the  accused  could  not  be 
convicted. 

Criminal  cases  tried  at  the  Sessions  or  Oyer  and 
Terminer  will  not  for  the  future  be  heard  upon  a 
case  made  for  the  advice  of  this  court,  unless 
brought  up  by  certiorari. 

Citations-2  R.  S.,  657,  sec.  9, 10 :  666,  sec.  2 ;  667, 
sec.  4 :  3  Chit.  Cr.  L.,  1104 ;  2  East,  P.  C.,  1022, 1034  ; 
Cro.  Car.,  376 ;  Post.  Cr.  L.,  115, 116  ;  2  Johns.,  105. 

¥ILLIAM  GATES  was  convicted  of  the 
crime  of  arson  in  the  second  degree,  at 
WEND.  15. 
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the  Erie  Oyer  and  Terminer  in  Mar.,  1835, 
and  judgment  was  respited  to  obtain  the  ad- 
vice of  this  court  on  a  case  made.  The  indict- 
ment contained  six  counts.  In  the  first  the 
prisoner  was  charged  with  having  on,  etc.,  in 
the  night-time  willfully  set  fire  to  and  burned 
the  dwelling-house  of  John  A.  Newbold,  sit- 
uate, etc. ;  such  house  being  adjoining  to  and 
within  the  curtilage  of  an  inhabited  dwelling- 
house  of  one  Aaron  Rumsey, in  which  last  men- 
tioned dwelling-house  there  was  at  the  time  a 
human  being;  by  means  of  which  the  last  men- 
tioned house  was  endangered.  The  second 
count  charged  generally  the  setting  fire  to  and 
burning  in  the  night-time  the  dwelling-house  of 
Newbold.  The  third  count  charged  the  setting 
fire  to  and  burning  in  the  night-time  a  shop  of 
Newbold, being  adjoining  to  and  within  the  cur- 
16O*J  tilage  of  an  inhabited  dwelling-house 
of  Aaron  Rumsey,  in  which  last  mentioned 
dwelling-house  there  was  at  the  time  a  human 
being,  to  wit:  James  Sherman;  by  means  of 
which  the  last  mentioned  dwelling  house  was 
endangered.  The  fourth  count  charged  general 
ly  the  burning  in  the  night-time  the  shop  of 
Newbold.  The  fifth  count  charged  the  prisoner 
with  arson  in  the  first  degree  in  burning  the 
dwelling  house  of  Newbold;  and  the  sixth  count 
contained  a  like  charge  for  burning  the  dwell- 
ing-house of  Rumsey.  It  was  proved  on  the  tri- 
al, that  in  the  early  part  of  Mar.,  1835,  a  build- 
ing belonging  to  John  A.  Newbold  was  burned 
down  in  the  night-time,  it  being  occupied  at  the 
time  as  a  joiner's  shop,  by  workmen  in  the  em- 
ployment of  one  Charles  M.  Read,  to  whom  the 
building  had  been  let  from  week  to  week.  The 
fire  communicated  to  an  adjoining  dwelling- 
house  belonging  to  Aaron  Rumsey,  which  was 
principally  consumed,  and  which  at  the  time 
was  occupied  by  persons  holding  as  tenants  to 
Rumsey.  After  the  evidence  relied  on  to 
convict  the  prisoner  was  closed,  his  discharge 
was  moved  for  on  the  ground  of  the  variances 
between  the'indictment  and  proof.  The  judge 
overruled  the  objections,  and  the  jury,  under 
his  charge,  found  the  prisoner  guilty  of  arson 
in  the  second  degree.  The  case  was  argued 
in  this  court  at  the  last  October  Term,  by  Mr. 
Greene  C.  Bronson,  Atly-Gen.,  for  the  peo- 
ple, and  by  Mr.  S.  M.  Woodruff,  for  the 
prisoner. 

By  tlie  Court,  Savage,  Gh.  J.  The  Revised 
Statutes  make  four  degrees  in  the  crime  of  ar- 
son. Arson  in  the  first  degree  is  declared  to  con- 
sist in  willfully  setting  fire  to,  or  burning  in 
the  night-time,  a  dwelling  house  in  which  there 
shall  be  at  the  time  a  human  being  ;  and  ev- 
ery house,  prison,  jail  or  other  edifice,  which 
shall  have  been  usually  occupied  by  persons 
lodging  therein  at  night,  it  is  declared  shall  be 
deemed  a  dwelling-house  of  any  person  so 
lodging  therein,  2  R.  S.,  657,  sec.  9  ;  but  no 
warehouse,  barn,  shed  or  other  out-house  shall 
be  deemed  a  dwelling-house  or  part  of  a  dwell- 
ing-house within  the  meaning  of  the  last  sec- 
tion, unless  the  same  be  joined  to,  immediate- 
ly connected  with,  and  part  of  a  dwelling- 
house.  Id.,  sec.  10.  Every  person  who  shall 
willfully  set  fire  to,  or  burn  in  the  night-time 
any  shop,  warehouse  or  other  building,  not  be- 
161*]  ing  *the  subject  of  arson  in  the  first 
degree,  but  adjoining  to  or  within  the  curtilage 
WEND.  15. 


of  any  inhabited  dwelling-house,  so  that  such 
house  shall  be  endangered  by  such  firing,  it  is 
declared  by  the  statutes,  shall,  upon  conviction, 
be  adjudged  guilty  of  arson  in  the  second  de- 
gree. 2  R.  S.,  666,  sec.  2.  If  the  accused  act- 
ually set  fire  to  the  shop  which  was  burned, 
the  jury  were  right  in  finding  him  guilty  of 
arson  in  the  second  degree:  because,  1.  The  fire 
was  set  in  the  night-time;  and  2.  The  building 
set  on  fire  was  a  shop  adjoining  to  an  inhabited 
dwelling-house,  which  house  was  not  only  en- 
dangered by  such  firing  but  principally  con- 
sumed. 

The  principal  question,  however,  in  this  case 
is,  whether  any  count  in  the  indictment  cor- 
rectly described  the  building  to  which  the  fire 
was  set,  and  which  was  burned.  In  all  the 
counts  it  is  described  as  the  house  of  John  A. 
Newbold.  Newbold  was,  in  fact,  the  owner  of 
the  house,  but  he  was  not  in  the  possession 
thereof.  "  The  offense  of  arson  is  deemed  at 
common  law  to  be  the  voluntary  and  malicious 
burning  of  the  house  or  barn  of  another."  3 
Chit.  Cr.  L.,  1104.  "  The  name  of  the  owner 
of  the  house  must  be  stated  as  in  the  case  of 
burglary,  though  if  he  cannot  be  ascertained, 
it  may  be  alleged  as  the  house  of  a  person  un- 
known." Mr.  East  says,  2  East,  P.  C.,  1034,  an 
indictment  for  arson  must,  upon  the  face  of  it, 
appear  to  be  of  the  house  of  another;  and  it 
must  also  state  whose  house,  and  with  that  the 
proof  must  agree.  It  was  so  held  by  all  the 
judges  in  Rickman's  case.  At  page  1022  he 
says,  that  in  order  to  show  that  the  house  was 
the  house  of  another,  it  must  be  laid  and 
proved  to  be  in  the  possession  suojure  of  some 
other  than  the  prisoner  himself  at  the  time  of 
the  fact  committed.  It  was  adjudged  in  Holme's 
case,  Cro.  Car.,  376,  that  it  was  no  felony  to 
burn  a  house  whereof  the  prisoner  was  in  pos- 
session by  virtue  of  a  lease  for  years  ;  that  the 
burning  of  houses  is  not  felony  unless  they  are 
odes  alince.  It  seems  that  Mr.  J.  Poster  was  of 
a  different  opinion  as  to  laying  the  ownership 
in  the  indictment.  Speaking  of  Holmes's  case, 
he  says,  the  house  might  with  strict  legal  pro- 
priety have  been  considered  as  the  house  of  the 
landlord.  Foster,  Cr.  L.,  116.  But  in  the  very 
case  in  which  he  *made  this  remark,  [*162 
the  majority  of  the  court  expressed  the  opin- 
ion that  the  owner  of  the  freehold  and  inherit- 
ance may  be  guilty  of  felony  in  burning  his 
own  house  in  possession  of  another  under  a 
lease.  Id.,  115.  In  Breeme's  case  it  was  again 
decided  that  arson  is  the  burning  the  house  of 
another;  that  it  is  an  offense  immediately 
against  the  possession  and,  therefore,  if  a  per- 
son in  possession  of  a  house  as  tenant,  how- 
ever short  his  term  may  be,  set  fire  to  it,  it  is 
not  arson.  And  in  Pedley's  case,  the  house  had 
been  demised  by  the  Mayor  of  Bristol  to  C.  for 
99  years,  by  him  to  P.  for  a  year,  and  by  P.  to 
L.  for  3  months,  and  L.  was  in  possession 
when  the  house  was  burned.  As  there  was  no 
count  in  the  indictment  stating  it  to  be  the 
house  of  L.,  judgment  was  given  for  the  pris- 
oner, the  court  holding  that  arson  was  an  of- 
fense airainst  the  possession  of  another.  In  the 
case  of  People  v.  Van  Blarcum,  2  Johns.,  105, 
the  defendant  was  convicted  of  setting  fire  to 
the  jail ,  it  was  described  in  the  indictment  as 
the  dwelling  house  of  J.  F..  who  was  the  jailer 
and  lived  in  the  house.  The  court  said  :  "If 
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one  be  indicted  for  burning  the  dwelling  house 
of  another,  it  is  sufficient  if  it  be,  in  fact,  the 
dwelling-house  of  such  person.  The  court  will 
not  inquire  into  the  tenure  or  interest  which 
such  person  has  in  the  house  burnt;  it  is 
enough  that  it  was  his  actual  dwelling  at  the 
time."  I  have  already  referred  to  the  section 
of  the  Revised  Statutes  which  defines  arson  in 
the  first  degree,  which  is  punished  with  death. 
"It  consists  in  willfully  setting  fire  to,  or  burn- 
ing in  the  night-time,  a  dwelling  house  in 
which  there  shall  be  at  the  time  some  human 
being;  and  every  house,  prison,  jail  or  other 
edifice,  which  shall  have  been  usually  occupied 
by  persons  lodging  therein  at  night,  shall  be 
deemed  a  dwelling-house  of  any  person  so 
lodging  therein."  It  seems  to  have  been  in- 
tended to  obviate  all  difficulty  as  to  laying  the 
ownership  in  the  indictment,  and  of  proving 
the  title  on  the  trial.  It  may  be  laid  as  the 
dwelling-house  of  any  person  usually  lodging 
therein  at  night. 

The  statute  does  not  say,  in  terms,  that  the 
house,  the  burning  of  which  in  the  night  time 
constitutes  arson  in  the  first  degree,  shall  be 
the  house  of  another  ;  but  such  must  neces- 
sarily be  the  construction.  In  defining  arson 
163*]  in  the  third  degree,  *the  language  is 
this:  "  Every  person  who  shall  willfully  set 
fire  to  or  burn  in  the  night-time  the  house  of 
another,  not  the  subject  of  arson  in  the  first 
or  second  degree,"  shall  be  adjudged  guilty  of 
arson  in  the  third  degree.  2  R.  S.,  667,  sec.  4. 
The  Legislature  did  not  intend  to  require 

freater  particularity  in  the  offense  in  the  third 
egree,  than  in  the  first  and  second,  in  both  of 
which  the  punishment  is  more  severe  than  in 
the  third.  According  to  the  literal  construc- 
tion of  the  section  defining  the  offense  of  arson 
in  the  first  degree,  a  man  might  be  punished 
with  death  for  burning  his  own  house  in  his 
own  possession.  I  apprehend  such  was  not 
the  intention  of  the  Legislature,  but  that  the 
common  law  may  be  called  in  aid  of  the  de- 
finition of  the  offense,  particularly  when  tak- 
en in  connection  with  the  section  above  re- 
ferred to,  defining  arson  in  the  third  degree. 
If  this  qualification  should  be  annexed  to  the 
offense  of  arson  in  the  first  degree,  it  must  be 
equally  applicable  to  the  same  offense  in  the 
second  degree;  and  testing  this  indictment  by 
the  rules  laid  down  in  the  books  which  have 
been  cited,  it  will  be  found  defective.  There  is 
no  count  which  describes  the  shop  to  which 
the  fire  was  set  as  the  shop  or  house  of  the  les- 
see, Read.  If,  as  is  decided  in  the  cases  cited, 
the  offense  of  arson  is  an  offense  against  the 
possession,  then  the  house  or  building  should 
be  described  as  the  house  or  building  of  the 
person  in  possession;  and  for  this  purpose  any 
person  who  lodges  at  night  in  the  house  may 
be  considered  in  possession  ;  the  house  "  shall 
be  deemed  a  dwelling-house  of  any  person  so 
lodging  therein."  So,  by  analogy,  any  build- 
ing the  burning  of  which  is  arson,  must  be 
deemed  the  building  of  the  person  in  posses- 
sion. The  indictment  is,  therefore,  bad,  or 
rather,  the  offense  is  not  proved  as  laid,  and 
judgment  should  not  be  rendered  upon  the 
verdict.  It  happens  in  this  case,  that  an  ad- 
herence to  technical  rules  operates  in  ftivor  of 
justice,  as  there  is  no  testimony  in  the  case  to 
warrant  the  conviction.  The  court  below  is  ad- 
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vised  either  to  grant  a  new  trial  or  to  discharge 
the  prisoner. 

NOTE.  During  the  present  term  the  court 
were  applied  to,  to  hear  an  argument  and  give 
their  advice  in  a  case  of  embezzlement,  tried 
at  the  Ontario  General  Sessions.  The  court 
*announced  that  they  had  resolved  to  [*164 
change  their  practice  in  this  particular,  and 
that  such  cases  would  for  the  future  be  heard 
only  when  brought  up  by  certiorari. 

Explained  and  Commented  on— 3  How.  Pr.  238. 

Cited  in-19  N.  Y.,  543 ;  63  N.  Y.,  137  ;  7  Barb.,  13 ; 
31  How.  Pr.,  341 ;  1  Park.,  663  ;  30  Wis.,  650 ;  48  Mich.. 
36. 


VAN  HOESEN  v.  BENHAM. 

The  grantor  of  the  plaintiff,  in  an  action  of  eject- 
ment, is  a  competent  witness  for  the  plaintiff  when 
duly  released,  although  the  deed  executed  by  him 
may  be  void  under  the  Statute  to  Preveut  Cham- 
perty and  Maintenance  as  to  third  persons. 

Citations—  2  R.  S.,  391,  art.  1  ;  QJohns.,  55  ;  9  Wend., 
516. 


was  an  action  of  ejectment.  On  the 
J-  trial  of  the  cause  the  circuit  judge  refused 
to  receive  in  evidence  a  deposition  taken  to 
perpetuate  testimony,  on  the  ground  of  the  in- 
competency  of  the  witness.  A  verdict  was 
found  for  the  defendant,  and  on  the  motion  of 
the  plaintiff  a  new  trial  was  ordered  by  this 
court,  for  the  error  of  the  judge  in  rejecting  the 
testimony.  The  opinion  discloses  the  grounds 
upon  which  the  new  trial  was  ordered. 

Mr.  A.  L.  Jordan,  for  the  plaintiff. 
Mr.  K.  Miller,  for  the  defendant. 

By  the  Court,  Bronson,  /.  The  plaintiff,  as 
a  part  of  his  claim  of  title,  gave  in  evidence  a 
deed  to  himself  with  covenants  of  warranty, 
from  Jacob  Yan  Van  Hoesen,  dated  June  7, 
1816.  The  deposition  of  Van  Hoesen,  the 
grantor,  as  a  witness  for  the  plaintiff,  had  been 
taken  pursuant  to  the  Revised  Statutes,  2  R. 
S.,  891,  art.  1,  the  plaintiff  having  first  released 
the  witness  from  all  the  covenants  in  the  deed. 
On  the  trial,  it  being  admitted  that  the  wit- 
ness was  dead,  the  plaintiff  offered  to  read  the 
deposition  in  evidence,  for  the  purpose  of  re- 
butting the  defense  of  adverse  possession.  The 
circuit  judge  decided  that,  at  the  time  Jacob 
Yan  Van  Hoesen,  the  witness,  deeded  to  the 
plaintiff  in  1816,  the  lands  in  dispute  were  held 
adversely  —  that  the  deed  was,  therefore,  inop- 
erative, and  the  title  remained  in  the  grantor, 
and  on  that  ground  rejected  the  evidence.  To 
this  decision,  the  *counsel  for  the  plaint-  [*1  65 
iff  excepted  ;  and  he  insists,  first,  that  there 
was  in  fact  no  adverse  possession;  and,  second, 
that  the  witness  was  competent,  although  the 
lands  were  held  adversely  at  the  time  of  the 
deed. 

It  will  be  unnecessary  to  examine  the  evi- 
dence detailed  in  the  bill  of  exceptions,  for  the 
purpose  of  determining  whether  the  lands  were 
held  adversely  to  the  grantor,  at  the  date  of  his 
deed  or  not.  Assuming  that  the  circuit  judge 
decided  correctly  on  this  point,  1  am  of  opin- 
ion that  the  witness  was  competent,  and  that 
his  deposition  ought  not  to  have  been  rejected. 
There  can  be  no  doubt  that  the  deed  was  in- 
operative, as  against  the  person  holding  ad- 
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versely,  and  all  claiming  under  him;  but  it 
does  not  follow  that  the  conveyance  was  void 
as  between  the  grantor  and  the  grantee.  This 
question  was  before  the  court  in  the  case  of 
Jackson  v.  Demont,  9  Johns.,  55,  where  it  was 
held  that  a  deed  of  land  held  adversely  at  the 
time,  was  effectual  between  the  parties  to  the 
conveyance.  Kent,  Ch.  J.,  says  the  deed  op- 
erates to  estop  the  grantor,  and  it  seems  to  be 
a  principle  which  runs  through  the  books,. that 
a  feoff ment  upon  maintenance  or  champerty 
is  good  as  between  the  feoff  or  and  feoffee,  and 
is  only  void  against  him  who  hath  right.  The 
same  principle  was  recognized  by  the  Chief 
WEND.  15. 


Justice  in  delivering  the  opinion  of  the  court  in 
the  case  of  Livingston  v.  Peru  Iron  Co.,  9 
Wend.,  516.  If  the  deed  operated  to  devest 
the  title  of  the  grantor,  he  had  no  legal  inter- 
est in  the  event  of  the  suit,  and  his  deposition, 
which  contained  material  evidence  for  the 
plaintiff,  ought  to  have  been  received.  The 
decision  of  this  point  renders  it  unnecessary  to 
examine  the  other  questions  discussed  on  the 
argument.  There  must  be  a  new  trial;  costs  to 
abide  the  event  of  the  suit. 

Explained— 20  Barb.,  439. 

Cited  in— 2  Hill,  528 ;  37  N.  Y.,  507  ;  5  Trans.  App., 
7 :  60  Ind.,  484 ;  31  Am.  Rep.,  55  (60  Ala..  582). 
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167*]  *NORTHROP 

v. 

BARNUM'S  EXECUTOR. 

Bond  by  Husband  to  Secure    Wife's  Legacy — 
Parties. 

A  bond  executed  by  a  husband  to  a  third  person, 
to  secure  the  amount  of  a  legacy  left  to  the  obligor's 
wife  by  her  father,  and  received  by  the  obligor  after 
marriage,  is  a  valid  bond,  and  may  be  enforced  in  an 
action  by  the  trustee  against  the  personal  represent- 
ative of  the  obligor. 

Citations— Reeve  Dom.  Rel.,  178 ;  Cro.  Jac.,  158 ;  1 
Atk.,  90, 188. 

THIS  was  an  action  of  debt  on  a  bond  given 
by  the  testator,  whereby,  after  reciting 
that  he  had  received  the  sum  of  $700,  part  of 
a  legacy  bequeathed  to  his  wife  by  the  last  will 
and  testament  of  her  father;  and  that  he  was 
desirous  to  secure  to  her  and  to  her  separate 
use,  the  said  sum  of  money,  the  condition  was 
declared  to  be  that  if  his  heirs,  executors  or 
administrators,  in  case  he*should  depart  this 
life  previous  to  the  death  of  his  wife,  should 
within  six  months  after  his  decease,  pay  to  the 
obligee  the  said  sum  of  $700,  then  the  bond  to 
be  void.  The  testator  died,  his  wife  survived 
him,  and  this  action  was  brought  to  recover 
the  money.  It  was  admitted  that  the  $700 
were  received  by  the  testator  after  marriage. 
The  defense  set  up  was  that  the  bond  was  void 
1 68*]  for  want  of  consideration.  *A  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  in- 
sisted that  the  action  in  this  case  being  on  a 
bond  under  seal,  which,  in  itself,  imports  a 
consideration,  the  want  of  consideration  could 
not  be  alleged  in  bar  of  the  action;  and  that 
the  provision  of  the  Revised  Statutes  declaring 
that  the  seal  to  a  written  instrument  shall  be 
only  presumptive  evidence  of  a  sufficient  con- 
sideration and  that  it  may  be  rebutted,  2  R. 
S.,  406,  sec.  77,  could  have  no  operation  upon 
the  bond  in  this  case,  as  it  bore  date  previous 
to  the  alteration  of  the  law.  At  all  events  the 
bond  is  prima  facie  good,  and  there  is  no  evi- 
dence to  show  a  want  of  consideration. 

Mr.  M.  Hoffman,  for  the  defendant.  A 
seal  to  a  written  instrument  is  now  only  prima 
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facie  evidence  of  a  consideration,  and  it  may 
be  rebutted  in  the  same  manner  and  to  the 
same  extent  as  if  the  instrument  were  not 
sealed.  A  consideration  was  always  necessary 
to  the  validity  of  a  contract.  Here  was  none. 
The  bond  itself  shows  the  circumstances  un 
der  which  it  was  entered  into,  and  that  the  leg- 
acy when  received  by  the  testator  was  his  prop- 
erty. It,  therefore,  was  given  without  consid- 
eration. Besides,  it  is  in  the  nature  of  a  post- 
nuptial contract,  which  is  discountenanced  by 
the  law  as  injurious  to  creditors.  Executors 
now  are  trustees  for  creditors,  2  R.  S.,  86,  and 
the  defense  here  should  be  considered  a  de- 
fense by  them. 

Mr.  Spencer  in  reply.  There  is  no  pretense 
for  the  suggestion  that  this  defense  is  inter- 
posed for  the  benefit  of  creditors.  If  creditors 
have  claims  they  will  assert  their  rights. 

By  the  Court,  Savage,  Ch.  J.  The  object 
of  giving  the  bond  on  which  this  suit  is  brought, 
was  to  secure  to  the  wife  the  property  which 
she  received  from  her  father  as  a  legacy  given 
to  her  by  his  will.  It  is  in  the  nature  of  a  set- 
tlement upon  the  wife  in  consideration  of  a 
portion  received.  It  is  true  that  the  legacy  be- 
ing personal  property  and  bequeathed  to  the 
wife  directly,  became  the  personal  property  of 
the  husband ;  *he  was,  therefore,  under  [*  1 69 
no  obligation  to  dispose  of  it  for  the  benefit  of 
his  wife.  He  had,  however,  an  undoubted 
right,  and  in  this  case  it  is  to  be  presumed  that 
he  considered  it  his  duty  to  do  so.  No  objec- 
tion is  raised  here  by  creditors,  but  by  the  per- 
sonal representative.  We  have  the  authority 
of  Ch.  J.  Reeve  for  saying,  that  if  the  husband 
after  marriage  receive  a  portion  which  came  to 
his  wife,  from  some  person  deceased,  and  in 
consideration  thereof  make  a  reasonable  set- 
tlement, it  is  good.  Reeve,  Dom.  Rel.,  178, 
citing  Colville  v.  Parker,  Cro.  James,  158.  In 
Brown  v.  Jones,  1  Atk.,  188,  90,  it  is  said  by 
Ld.  Hardwicke,  that  it  is  admitted,  if  a  settle- 
ment is  made  before  marriage,  though  with- 
out a  portion,  it  would  be  good,  for  marriage 
itself  is  a  consideration;  and  it  is  equally  good 
if  made  after  marriage,  provided  it  be  upon 
payment  of  money  as  a  portion.  That  was  a 
contest  between  creditors  of  the  bankrupt  hus- 
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band  on  the  one  side  and  the  wife  and  children 
on  the  other.  This  is  a  contest  between  the 
wife  herself  in  the  name  of  her  trustee,  and  the 
executor  of  the  husband.  If  such  a  settlement 
is  good  against  creditors,  it  surely  is  against 
the  party's  representative.  I  am  clearly  of 
opinion  that  the  bond  is  valid,  whether  we  look 
into  the  consideration  or  not. 

T lie  plaintiff  is  entitled  to  judgment. 


MlDDLEBROOK  v.  CORWIN. 

Where  a  farm  is  taken  by  a  tenant  for  agricultur- 
al purposes,  the  manure  made  upon  it  belongs  to 
the  farm,  and  not  to  the  tenant ;  at  the  expiration 
of  his  term,  the  tenant  has  no  right  to  remove  or 
dispose  of  it. 

Citations— 11  Vin.,  175,  tit.  Executors ;  Toll.  Ex., 
150  :  Matt.  Ex.,  27 :  Woodf.,  Land.  &  Ten.,  255 ;  1  Esp. 
N.  P.,  pt.  2,  p.  131 ;  4  East,  154;  Doug.,  201 ;  Holt,  N. 
P.,  197 ;  2  Barn.  &  Aid.,  746 ;  1  Marsh.,  567  ;  1  Chit.  PI., 
142. 

ERROR  from  the  Orange  C.  P.  Middlebrook 
sued  Corwin  in  a  justice's  court,  for  sev- 
eral loads  of  manure  carried  away  from  a  farm 
occupied  by  one  Van  Cleft,  as  tenant  to  Mid- 
dlebrook for  a  year.  The  farm  was  stocked  by 
Middlebrook  with  20  milch  cows,  a  pair  of 
working  cattle  and  other  cattle.  The  manure 
was  sold  by  the  tenant  to  the  defendant,  and 
taken  from  the  barnyard  of  the  farm  shortly 
before  the  expiration  of  the  tenant's  term.  The 
1 7 O*] justice  rendered  *judgment  in  favor  of 
the  plaintiff,  which  was  reversed  by  the  Or- 
ange C.  P.  on  certiorari.  The  plaintiff  below 
sued  out  a  writ  of  error. 

Messrs.  W.  F.  Sharp  and  H.  G.  Wisner, 
for  plaintiff  in  error. 

Mr.  C.  G.  Bradner,  for  defendant  in  er- 
ror. 

By  the  Court,  Nelson,  ./.  It  is  laid  down  in 
several  books,  that  manure  in  heaps,  before  it 
is  spread  upon  the  land,  is  a  personal  chattel. 
11  Vin.,  175,  tit.  Executors;  Toll.  L.  of  Ex., 
150;  Matthew,  Ex.,  27.  It  further  appears 
that  it  is  common  to  insert  a  covenant  in  the 
lease  of  a  farm,  to  leave  the  manure  of  the  last 
year  upon  it.  All  this  would  seem  to  imply 
that  the  article  belongs  to  the  tenant,  and  that 
without  a  covenant  he  might  remove  it.  If  a 
farm  is  leased  for  agricultural  purposes,  good 
husbandry,  which  without  any  stipulation 
therefor  is  implied  by  law,  would,  undoubted- 
ly, require  it  to  be  left;  if  rented  for  other  pur- 
poses, this  conclusion  might  not  follow.  In 
Watson  v.  Welch,  tried  in  1785,  in  summing  up 
to  the  jury,  the  judge  said  that  it  was  matter 
of  law  to  determine  what  was  using  the  land 
in  a  husbandlike  manner,  and  expressed  the 
opinion  that  under  a  covenant  so  to  work  a 
farm,  the  tenant  ought  to  use  on  the  land  all 
the  manure  made  there,  except  that  when  his 
time  was  out,  he  might  carry  away  such  corn 
and  straw  as  he  had  not  used  there,  and  was 
not  obliged  to  bring  back  the  manure  arising 
therefrom.  Woodf.  Landl.  and  T.,  255;  1  Esp. 
N.  P.,  pt.  2,  p.  131.  Perhaps  this  rule  should 
be  taken  with  some  qualifications.  The  prac- 
tice and  usage  of  the  neighboring  country,  and 
even  in  relation  to  a  particular  farm,  should 
enter  into  the  decision  of  the  question.  4  East, 
154;  Doug.,  201;  Holt,  If.  P.,  197;  2  Barn.  & 
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Aid.,  746.  This  is  reasonable,  because  the 
parties  are  presumed  to  enter  into  the  engage- 
ment with  reference  to  it,  where  there  is  no 
express  stipulation.  What  may  be  good  hus- 
bandry in  respect  to  one  particular  soil,  climate, 
etc.,  may  not  be  so  in  respect  to  another.  In- 
dependently, however,  of  the  usage  and  cus- 
tom of  the  place,  the  rule  of  Mr.  J.  Buller.  I 
*apprehend,  may  be  the  correct  one.  [  *  1 7 1 
In  the  recent  case  of  Brown  v.  Crump,  1  Marsh. , 
567,  Oh.  J.  Gibbs  said,  that  he  had  of  ten  heard 
him  (Mr.  J.  Buller)  lay  down  the  doctrine, 
"that  every  tenant,  where  no  particular  agree- 
ment existed  dispensing  with  that  engagement, 
is  bound  to  cultivate  his  farm  in  a  husbandlike 
manner,  and  to  consume  the  produce  on  it. 
This  is  an  engagement  that  arises  out  of  the 
letting,  and  which  the  tenant  cannot  dispense 
with,  unless  by  special  agreement."  Without 
carrying  the  doctrine  to  this  extent,  we  may,  I 
think,  safely  say,  upon  authority,  that  where 
a  farm  is  let  for  agricultural  purposes,  no  stip- 
ulation or  custom  in  the  case,  the  manure  does 
not  belong  to  the  tenant,  but  to  the  farm:  and 
the  tenant  has  no  more  right  to  dispose  of  it  to 
others,  or  remove  it  himself  from  the  premises, 
than  he  has  to  dispose  of  or  remove  a  fixture. 

Case  is  the  appropriate  action  for  the  injury 
complained  of.  1  Chit.  PL,  142.  The  tenant 
having  no  authority  himself  to  remove  the 
manure,  could  give  none  to  the  defendant. 
The  judgment  of  the  C.  P.  must  be  reversed, 
and  that  of  the  justice  affirmed. 

Judgment  accordingly. 

Explained— 22  Barb.,  573. 

Compared— 53  Ind.,  136. 

Cited  in-2  Hill,  144 ;  11  N.  Y.,  127 ;  17  How.  Pr.,  190. 


WHITNEY  v.  WRIGHT. 

Ejectment — Prior  Possession  as  a  Ground  of  Re- 
covery— Delay  of  13  Tears  in  Bringing  Suit — 
Deed  under  Title  Adverse  to  Possession  under 
Executory  Contract  for  Purchase,  Void — Es- 
toppel. 

A  prior  possession  is  sufficient  to  entitle  a  party 
to  recover  in  an  action  of  ejectment  against  a  mere 
intruder  or  wrong-doer,  or  a  person  subsequentjy 
entering  without  lawful  right.if  the  action  to  regain 
the  prior  possession  be  brought  within  a  reasona- 
ble time :  if,  however,  there  has  been  delay  in  bring- 
ing the  suit,  the  animus  revertendi  must  be  shown, 
and  the  delay  must  be  satisfactorily  accounted  for, 
or  the  prior  possessor  will  be  deemed  to  have  aban- 
doned his  claim  to  the  possession— and  it  was  ac- 
cordingly held,  in  this  case,  where  there  was  a  prior 
possession  of  11  years,  and  then  an  entry  by  the  de- 
fendants claiming  under  a  title  ad  verse  to  such  pos- 
sessory title,  that  the  omission  to  bring  a  suit  for  13 
years,  with  knowledge  of  the  adverse  entry  and 
continuance  of  possession  under  it,  would  author- 
ize a  jury  to  find  an  abandonment  of  claim  by  the 
prior  possessor. 


NOTE.— Adverse  possession— What  constitutes— Ef- 
fect of.  See,  generally,  Brandt  v.  Ogden,  1  Johns., 
156,  note ;  Whitaker  v.  Cone,  2  Johns.  Cas.,  58,  nnU  ; 
Jackson  v.  Todd,  2  Cai.,  183,  note ;  Jackson  v.  Sharp, 

9  Johns.,  163,  note ;  Jackson  v.  Wheeler,  10  Johns., 
164,  note ;  Clapp  v.  Bromagham,  9  Cow.,  530,  note. 

Ejectment— Prior  possession  as  a  basis  of  recovery 
against  an  intruder.  In  connection  with  the  above 
case  of  Whitney  v.  Wright,  see  Smith  v.  Lorillard, 

10  Johns.,  338 ;  Jackson  v.  Denn,  5  Cow.,  200 ;  People 
v.  Leonard.  11   Johns.,  504;  Jackson  v.  Hubble,  1 
Cow.,  613 ;  Jackson  v.  Walker,  7  Cow.,  637 ;  Clute  v. 
Voris,   31    Barb.,   511 ;  Jackson   v.    Rightmyre,    16 
Johns.,  311. 
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An  entry  by  a  defendant,  under  a  recovery  in  an 
action  of  ejectment  against  a  person  in  possession 
is  sufficient  to  bar  a  recovery  of  the  premises  in  a 
subsequent  action  of  ejectment  by  a  plaintiff  who 
172*]  relies  merely  upon  a  prior  *possession,  al- 
though such  possession  was  continued  for  a  period 
of  11  years,  and  no  connection  existed  beeween  the 
defendants  against  whom  the  recovery  was  had  and 
the  present  plaintiff. 

A  possession  under  an  executory  contract  for  the 
purchase  of  land,  renders  void  a  deed  executed  un- 
der a  title  adverse  to  such  possession  ;  and  evidence 
of  want  of  confidence  by  the  possessor  in  the  title 
under  which  he  holds,  and  of  belief  in  the  better  ti- 
tle of  the  individual  executing  such  deed,  does  not 
estop  him  from  objecting  to  the  validity  of  the 
deed  :  at  all  events  he  is  at  liberty  to  show  that  he 
possessed  the  premises  under  a  claim  of  title  adverse 
to  that  of  the  grantor  of  the  deed. 

Citations—  llJohns.,  504;  2  Johns.,  438:  10  Johns., 
338;  5  Cow.,  74,  200  ;  7  Cow.,  637,  641,  642  ;  16  Johns.. 
325  ;  9  Cow.,  239,  550  ;  2  Johns.  Cas.,  223  ;  4  Johns  ,  230; 
1  Cow.,  605. 


was  an  action  of  ejectment,  tried  at  the 
-  Washington  Circuit  in  Nov.,  1833,  before 
the  Hon.  Esek  Cowen,  then  one  of  the  Circuit 
Judges. 

The  premises  claimed  are  40  acres  of  land, 
part  of  lot  No.  25,  in  the  Artillery  patent,  sit- 
uate in  the  Town  cf  Fort  Ann.  The  plaintiff 
produced  the  following  documentary  evidence: 
1.  A  quitclaim  deed  from  James  Barker  toEz 
ra  Barker,  dated  Dec.  17th,  1808,  conveying 
about  75  acres  of  land,  and  embracing  the 
premises  in  question  ;  2.  A  quitclaim  deed  from 
Ezra  Barker  to  Oliver  Cleaveland,  dated  July 
22,  1816,  consideration  expressed  $1.000,  con- 
veying the  premises  in  question;  and  3.  A  quit- 
claim deed  of  the  same  premises,  from  Oliver 
Cleaveland  to  the  plaintiff,  dated  Jan.  16,1833, 
consideration  expressed  $1,000.  In  addition 
to  which  the  following  parol  proof  was  given: 
A  witness  testified  that  he  had  known  lot  No. 
25  for  the  period  of  36  or  37  years;  that  the  first 
possessor  of  the  lot  was  Joel  Harvey,  from 
whom  the  possession  went  to  a  person  of  the 
name  of  Carter,  from  Carter  to  Reynolds.from 
Reynolds  to  Childs,  and  from  Childs  to  James 
Barker,  the  grantor  of  the  first  quitclaim  deed 
produced  by  the  plaintiff;  and  that  Harvey^ 
Carter  and  Reynolds,  while  in  possession, 
claimed  to  own  the  land.  It  was  proved  that 
Ezra  Barker  resided  on  the  premises  in  1810, 
and  so  continued  until  he  sold,  in  1816,  to 
Cleaveland,  who  went  into  and  remained  in 
possession  of  the  premises  but  a  few  months 
when  he  removed  to  Saratoga,  and  put  one 
Bingham  in  possession,  as  his  tenant,  who  was 
to  occupy  the  premises  on  shares.  Bingham 
remained  in  possession  two  or  three  years, 
when  he  quit,  and  a  person  of  the  name  of 
Porter  went  into  possession.  Cleaveland,  the 
grantor  of  the  plaintiff,  who  was  examined  as  a 
173*]  *witness  for  the  plaintiff,  on  his  cross- 
examination,  testified,  that  he  divided  crops 
with  Bingham  only  one  season;  that  he  never 
had  a  tenant  on  the  premises  other  than  Bing- 
ham, nor  had  he  possession  of  the  same,  either 
himself  or  by  tenant,  after  Bingham  quit;  that 
he  had  understood  that  the  premises  had  been 
occupied  in  hostility  to  him  ever  since  Bing- 
ham left  the  possession.  He  supposed  his  title 
was  good,  but  thought  it  would  cost  as  much 
as  it  was  worth  to  get  it;  he  had  intended  to 
assert  his  claim,  but  postponed  doing  so  from 
year  to  year;  he  sold  to  the  plaintiff  for  a  mere 
trifle,  $40,  telling  him  at  the  time  of  the  sale 
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that  he  did  not  want  a  lawsuit,  and  for  that 
reason  sold  to  him.  It  was  proved  that  the  de- 
fendants entered  into  possession  of  the  prem- 
ises between  10  and  12  years  previous  to  the 
trial,  claiming  to  enter  under  a  contract  with 
one  Jillett;  and  that  they  had  remained  in  pos- 
session ever  since.  After  they  were  in  posses- 
sion they  refused  to  make  line  fences  with 
their  neighbors,  saying  they  had  no  title,  and 
expressed  their  belief  that  Jillett  had  none, and 
that  he  could  not  procure  any  from  a  Mr.  Col- 
den,  from  whom  he  had  agreed  to  procure  it, 
and  that  Cleaveland's  title  was  better  than 
Jillett's.  It  was  also  proved  that  they  pro- 
posed to  go  to  Cleaveland  to  purchase  of  him; 
that  they  called  upon  him  to  ascertain  what  he 
would  take  for  the  premises,  and  that  he  told 
them  he  had  sold  to  the  plaintiff.  Upon  this 
evidence  the  plaintiff  rested. 

The  defendants'  counsel  offered  to  prove 
that  in  1819  C.  D.  Golden  was  put  into  posses- 
sion of  the  premises  in  question  by  virtue  of  a 
writ  of  possession,  under  a  recovery  in  an  ac- 
tion of  ejectment  prosecuted  by  him  against 
Porter,  who  had  gone  into  possession  of  the 
premises  after  Bingham  left,  and  remained  in 
until  turned  out,  .by  virtue  of  the  writ  of  pos- 
session; that  Golden  obtained  the  possession, 
claiming  title  hostile  to  the  title  of  Cleave- 
land, and  of  those  under  whom  he  held;  and 
after  so  obtaining  the  possession,  contracted  to 
convey  the  premises  to  Daniel  Jillett,  and  put 
him  into  possession  of  the  same;  that  Jillett 
continued  in  possession  until  the  winter  of 
1812,  when  he  sold  his  contract  to  the  defend- 
ants, and  agreed  to  procure  them  in  the  follow- 
ing summer  a  good  deed  from  Colden.and  that 
under  such  contract  the  defendants  forthwith 
*entered,and  have  ever  since  remained  [*  1 74 
in  the  possession  and  occupation  of  the  prem- 
ises; and  insisted  that  the  facts  thus  offered  to 
be  proved,  if  received  in  evidence,  would  au- 
thorize the  jury  to  find  that  the  possession  of 
the  defendants  was  adverse,  at  the  date  of  the 
deed  from  Cleaveland  to  the  plaintiff;  and  that, 
consequently,  such  deed  was  void;  and  also 
that  the  evidence  would  show  a  better  right  in 
the  defendants  to  the  possession  than  had  been 
shown  in  the  plaintiff.  The  counsel  further 
insisted,  that  from  the  evidence  adduced,  and 
offered  to  be  given,  the  defendants  were  enti- 
tled to  have  submitted  to  the  jury  the  question 
whether  Cleaveland  had  not  voluntarily  aban- 
doned his  prior  possession;  and  if  the  jury 
should  find  such  abandonment,  that  then, upon 
that  ground,  the  defendants  would  be  entitled 
to  a  verdict  in  their  favor.  The  judge  exclud- 
ed the  evidence  offered,  and  decided  the  sev- 
eral questions  of  law  thus  raised,  against  the 
defendants;  and  the  jury,  by  his  direction, 
found  a  verdict  for  the  plaintiff.  The  defend- 
ants tendered  a  bill  of  exceptions,  and  now 
moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendants. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  plaintiff 
relies  on  the  possession  of  those  under  whom 
he  claims,  without  showing  that  they  ever  had 
a  paper  title  to  the  property.  Harvey,  Carter, 
Reynolds  and  Childs  were  successively  in  pos- 
session of  the  premises  before  James  Barker 
entered  and  conveyed  to  his  son ;  but  it  does 
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not  appear  when  Harvey,  the  first  occupant, 
went  into  possession, nor  how  long  he  or  either 
of  the  other  persons  named, occupied  the  prop- 
erty. Harvey,  Carter  and  Reynolds,  when  in 
possession,  severally  claimed  to  own  the  land; 
but  it  is  not  stated  that  Childs  either  claimed 
any  interest  in  the  land  or  that  he  entered  un- 
der Reynolds,  who  preceded  him.  There  is, 
then,  nothing  to  connect  him  with  the  previ- 
ous possession.  So  far  as  appears,  Reynolds 
may  have  voluntarily  abandoned  the  posses- 
sion, and  Childs  may  have  entered,  without 
claim  or  color  of  right,  upon  the  vacant  prop- 
175*]  erty;  *and  as  to  James  Barker,  who 
succeeded  Childs,  it  does  not  appear  that  he 
entered  under  Childs,  or  was  in  any  way  con- 
nected with  the  previous  possession.  All  the 
case  shows  is,  that  he  was  in  possession  at  or 
about  the  time  he  conveyed  to  his  son  Ezra. 
The  plaintiff  cannot,  therefore,  derive  any  aid 
from  the  possession  of  the  property  anterior  to 
the  deed  of  Dec.  17,  1808.  Ezra  Barker  was 
in  possession  under  the  deed  from  his  father 
until  he  sold  to  Cleaveland  in  July,  1816. 
•Cleaveland  was  in  possession  fora  few  months 
and  then  removed  to  Saratoga  in  the  fore  part  of 
the  winter  of  1816-17,  leaving  one  Bingham  in 
possession  as  his  tenant,  who.  as  the  witness 
says,  took  the  place  on  shares.  Although 
Bingham  remained  on  the  land  2  or  3  years, 
the  relation  of  landlord  and  tenant  seems  not 
to  have  been  practically  maintained  between 
him  and  Cleaveland,  beyond  a  single  year — 
the  ye"ar  1817.  The  plaintiff  has  thus  shown 
a  possession  of  about  9  years;  and  if  Bingham 
was  2  or  3  years  in  possession,  and  was  all  the 
time  a  tenant  to  Cleaveland,  then  the  plaintiff 
has  made  out  an  occupancy  of  10  or  11  years 
by  those  under  whom  he  claims.  Porter  went 
in  after  Bingham;  but  it  does  not  appear  that 
he  was  in  any  way  connected  with  the  previ- 
ous possession,  and  Cleaveland  swears  that  he 
never  had  any  other  tenant  than  Bingham, nor 
any  possession  of  the  property  after  Bingham 
left  it.  Since  the  year  1819,  if  not  for  a  long- 
er period,  the  persons  under  whom  the  plaint- 
iff claims  have  been  out  of  possession.  This 
suit  must  have  been  commenced  after  the  deed 
from  Cleaveland  to  the  plaintiff,  which  is  dated 
in  Jan.,  1833;  so  that  13  years  at  the  least  had 
elapsed  between  the  time  when  Cleaveland 
parted  with  the  possession  and  the  time  when 
his  grantee  attempted  to  regain  it.  Still  the 
prior  possession  of  10  or  11  years  may  be  suf- 
ficient to  sustain  this  action,  if  that  possession 
was  not  voluntarily  abandoned,  and  no  better 
right  has  been  shown  on  the  part  of  the  de- 
fendant. 

Possession  of  land  under  a  claim  of  right  al- 
ways affords  some  evidence  of  title.  An  ad- 
verse holding  for  20  years  will  bar  an  entry  by 
the  true  owner  ;  and  such  a  possession  for  a 
shorter  period  will  prevail  aeainst  a  mere  in- 
truder or  wrong  doer.  On  an  indictment  for  a 
1  76*]  forcible  entry  and  detainer,*it  is  enough 
that  the  party  was  in  the  peaceable  possession 
of  the  land  until  he  was  forcibly  dispossessed 
by  the  defendant.  People  v.  Leonard,!!  Johns., 
504  ;  and  a  party  may  recover  in  ejectment  on 
a  possession  of  only  3  years  against  one  who 
tortiously  entered  upon  him,  without  any  claim 
or  color  of  right.  Jackson  v.  Hazen,  2  Johns., 
438.  But  it  should  be  observed  in  this  case, 
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that  the  action  was  brought  immediately  after 
the  injury.  In  Smith  v.  Lorillard,  10  Johns., 
338,  the  Ancestor  of  the  lessors  of  the  plaintiff 
entered  into  the  possession  of  the  property  in 
1768,  and  held  it  until  his  death  in  1775  ;  and 
his  family  continued  in  possession  afterwards, 
until  they  were  expelled  from  the  premises, 
which  were  in  the  City  of  N.Y.,  by  the  British 
in  1776.  The  defendant  entered,  claiming  title 
as  a  bona  fide  purchaser  in  1795.  It  was  held 
that  the  prior  possession  of  the  ancestor  under 
a  claim  or  assertion  of  right,  though  short  of 
20  years,  would  prevail  over  a  subsequent  pos- 
session short  of  that  period, where  no  other  evi- 
dence of  title  appeared  on  either  side.  The 
court  said  that  there  was  a  peculiar  force  at- 
tached to  the  prior  possession  on  which  the 
plaintiff  relied.  There  was  a  descent  cast  dur- 
ing its  existence,and  the  infant  heirs  of  the  an- 
cestor were  driven  from  the  actual  possession 
by  a  public  enemy, who  destroyed  the  improve- 
ments on  the  property.  The  rule  of  evidence 
adopted  in  this  case  was  further  guarded  by 
the  remark, that  it  would  only  apply  where  the 
prior  possession  of  the  plaintiff  had  not  been 
voluntarily  relinquished  without  the  animus 
revertendi,  and  that  the  subsequent  possession 
of  the  defendant  was  acquired  by  mere  entry, 
without  any  lawful  right.  In  Jackson  v.  Denn, 
5  Cow., 200, the  lessor  of  the  plaintiff,  and  those 
under  whom  he  claimed,  had  been  in  posses- 
sion from  1805  to  1821  or  1822, when  the  plaint- 
iff's tenant  left  the  premises, and  the  defendant 
entered  on  the  vacant  possession  in  Dec.,  1822, 
without  any  claim  or  color  of  title.  It  was  held 
that  the  plaintiff  was  entitled  to  recovef  on  the 
strength  of  his  prior  possession:  but  the  reason 
why  the  premises  had  been  left  vacant, was  ex- 
plained by  proving  that  the  plaintiff  did  not 
know  his  tenant  had  left  the  property,  until  he 
found  the  defendant  in  possession.  *In  [*177 
Jackson  v.  Walker,  7  Cow.,  637,  641,  the  defend- 
ant, who  held  under  one  Garnsey,  among  other 
things,  set  up  a  possession  prior  to  that  on 
which  the  plaintiff  relied,  and  proved  an  oc- 
cupancy by  persons  holding  under  Garnsey, 
from  1802  to  1809  or  1810,  when  the  property 
was  left  vacant  ;  and  in  1811,  one  Hoxton  en- 
tered under  the  plaintiff.  It  did  not  appear 
that  Hoxton  entered  upon  any  other  tenant, or 
that  Garnsey,  the  previous  claimant,  had  at- 
tempted to  continue  the  possession.  The  court 
said  that  the  possession  under  Garnsey,  pre- 
vious to  1811, had  in  judgment  of  law  terminat- 
ed, and  become  inoperative  by  reason  of  dis- 
continuance. 

In  the  case  now  before  the  court.the  evidence 
to  show  that  Cleaveland  had  abandoned  the 
possession,  was,  in  my  opinion,  sufficient  to  go 
to  the  jury,  and  they  would  have  been  war- 
ranted in  finding  a  verdict  for  the  defendants 
on  this  ground  alone.  After  a  possession  of  10 
or  11  years,  he  suffered  the  property  to  pass 
into  the  hands  of  Porter.who  was  a  stranger  to 
his  right,  and  subsequently  into  the  hands  of 
persons  claiming  adversely  to  his  title  ;  and 
this  possession  he  permitted  to  continue  for  13 
years,  without  any  attempt  whatever  to  regain 
the  enjoyment  of  the  property.  He  knew,  as 
he  testified  on  the  trial,  that  the  premises  had 
been  occupied  in  hostility  to  him  ever  since 
Bingham  left  the  possession.  He  intended  to 
assert  his  claim  to  the  property  himself,  but 
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put  it  off  from  year  to  year.  He  supposed  his 
title  was  good,  but  he  thought  it  would  cost  as 
much  as  it  was  worth  to  get  it.  Taking  the 
whole  of  his  testimony  together,  it  is  evident 
that  he  never  had  any  settled  purpose  of  at- 
tempting to  regain  the  possession.  He  some- 
times thought  of  such  an  effort,  but  doubts 
concerning  the  validity  of  his  title,  and  fears 
about  the  expense  of  the  litigation,  always  de- 
termined his  mind  in  favor  of  acquiescing  in 
the  existing  state  of  things.  He  says  he  did  not 
wish  to  get  into  a  lawsuit  about  it,  and  he  sold 
to  the  plaintiff  for  a  mere  trifle— $40.  He  told 
the  plaintiff,  when  he  sold  to  him,  that  he  did 
not  want  to  have  a  lawsuit  about  it,  and  that 
was  the  reason  why  he  sold. 
178*]  *It  cannot  be  very  important  that 
Bingham,  Cleaveland's  tenant,  and  not  Cleave 
land  himself,  abandoned  the  possession,  since 
Cleaveland  knew  that  his  tenant  had  quit,  and 
the  possession  had  passed  into  adverse  hands. 
Under  such  circumstances,  and  without  any 
excuse  for  the  omission,  his  neglect  for  so  long 
a  period  to  assert  his  right,  in  any  manner 
whatever.makes  the  case  nearly  if  not  quite  as 
strong  as  though  he  had  himself  abandoned 
the  property,  and  left  the  possession  vacant 
when  he  removed  to  Saratoga.  In  the  case  of 
Jackson  v.  Walker,  already  cited,  it  was  a  per- 
son holding  under  Garnsey,  and  not  Garnsey 
himself,  who  abandoned  the  property;  and  yet 
the  court  held  that  the  previous  possession  of 
Garnsey  had,  in  judgment  of  law,  terminated, 
and  become  inoperative  by  reason  of  discon- 
tinuance. The  possession  of  land  under  a  claim 
of  right,  in  the  absence  of  all  other  proof,  au- 
thorizes the  presumption  of  a  legal  title.  The 
presumption  rests  on  the  ground,  that  the  true 
owner  would  not  suffer  another  to  enjoy  his 
property  without  making  any  return,  and  cer- 
tainly not  in  hostility  to  his  title.  If  the  occu- 
pant abandons  the  possession,  or  what  is  the 
same  thing,  suffers  it  to  pass  into  the  hands  of 
a  stranger,  without  any  effort  within  a  reason- 
able time  to  regain  it,  or  any  excuse  for  the 
omission,  the  original  presumption  in  favor  of 
his  title  must  give  place  to  another  presump- 
tion in  favor  of  a  better  right  in  the  new  occu- 
pant. The  plaintiff  stands  in  need  of  the  ap- 
plication of  such  a  rule  in  this  very  case.  He 
claims  on  the  ground  of  a  possession  com- 
menced in  1808,  by  James  Barker  ;  but  it  ap 
pears  that  several  persons  had  been  in  posses- 
sion anterior  to  that  period.and  if  the  presump- 
tion of  title  which  existed  in  their  favor  while 
in  possession,  has  not  given  place  to  another 
presumption  in  favor  of  the  subsequent  occu- 
pants, the  plaintiff  has  shown  a  title  out  of 
himself.  But  the  answer  no  doubt  is,  that  Har- 
vey,Carter,  Reynold  and  Childs.who  were  suc- 
cessively in  possession  before  Barker, have  sev- 
erally lost  all  presumption  of  right  in  their  fa- 
vor, either  by  voluntary  abandonment,  or  by 
suffering  the  property  to  pass  into  other  hands, 
without  attempting  to  regain  it. 

Thus  far  the  case  has  been  considered  as 
though  the  possession  subsequent  to  that  on 
179*] which  the  plaintiff  relies,  had  *been  ac- 
quired by  mere  entry,  without  any  other  evi- 
dence of  right.  But  the  evidence  offered  by 
the  defendants  would  have  made  the  case  much 
stronger.  They  offered  to  prove  that  Cadwal- 
lader  D.  Colden,  14  years  before  the  trial  (con- 
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sequently  in  1819 ),  obtained  possession  of  the 
premises  by  a  recovery  and  writ  of  possession 
in  an  action  of  ejectment,  brought  against  Dan- 
iel Porter.  Colden  claiming  title  hostile  to  that 
of  Cleaveland  ;  that  Colden,  after  he  had  so- 
obtained  possession,  contracted  to  sell  the  prop- 
erty to  one  Daniel  Jillett,and  gave  him  posses- 
sion and  a  contract  for  a  deed;  that  Jillettwent 
into  possession  claiming  title  under  the  con- 
tract, and  held  until  the  winter  of  1822,  when, 
he  sold  his  contract  to  the  defendants,  and 
agreed  to  get  them  a  good  deed  from  Colden 
the  June  following  ;  that  the  defendants  went 
immediately  into  possession,  and  have  held 
ever  since,  claiming  title  under  the  contract. 
The  defendants'  counsel  insisted  that  this  evi- 
dence, in  connection  with  the  other  facts  in 
the  case,  would  constitute  a  good  defense  to 
the  action  on  several  grounds;  but  the  evidence 
was  rejected,  and  the  jury  were  instructed  to- 
find  a  verdict  for  the  plaintiff.  I  think  the  evi- 
dence should  have  been  received.  If  Cleave- 
land, or  any  one  holding  under  him,  had  been 
a  party  to  the  judgment,  the  entry  of  Colden 
under  it, would  of  itself,  and  without  any  sub- 
sequent acquiescence,  have  afforded  a  better 
presumption  of  right  than  the  prior  possession 
of  Cleaveland.  Jackson  v.  Rightmyre,\§  Johns., 
325.  Such  an  entry  terminates  all  presump- 
tions in  favor  of  a  prior  possession  without  evi- 
dence of  title.  Jackson  v.  Tuttle,  9  Cow.,  239, 
Jackson  v.  Walker,  1  Cow.,  642.  Although  it 
does  not  appear  that  Porter,  against  whom  Col- 
den recovered  in  the  ejectment,  held  -under 
Cleaveland,  yet  Colden  could  not  have  recov- 
ered without  showing  a  title,  or  a  right  to  the 
possession  in  himself.  His  entry  was  a  lawful 
entry,  made  not  only  under  a  claim,  but  with 
color  of  title.  If  it  did  not  at  once  terminate 
all  presumption  in  favor  of  the  right  of  Cleave- 
land, yet,  when  followed  by  an  adverse  posses- 
sion of  13  years,  with  the  acquiescence  which 
has  been  mentioned,  it  was,  in  my  opinion, 
abundantly  sufficient  to  put  Cleaveland  and 
those  claiming  under  him,  to  show  something 
*more  than  a  mere  naked  possession  [*18O 
of  10  or  11  years  prior  to  the  judgment. 

There  is  another  objection  to  this  verdict. 
At  the  date  of  the  plaintiff's  deed,  the  land  was 
held  adversely  to  Cleaveland,  his  grantor,  and 
the  deed  was,  consequently,  void.  The  evi- 
dence given  on  the  part  of  the  plaintiff  was  not 
sufficient  to  preclude  the  defendants  from  de- 
nying Cleaveland's  title.  It  proved  that  the 
defendants  were  apprehensive  that  they  should 
not  procure  a  good  title  under  their  contract 
with  Jillett,  that  they  were,  consequently,  un- 
willing to  expend  money  in  making  fences  on 
the  land,  and  that  they  had  entertained  the 
thought  of  purchasing  under  Cleaveland  ;  but 
they  did  not  enter  under  him,  and  they  had 
never  attorned  to,  nor  agreed  to  hold  under 
him.  In  Jackson  v.  Cooty,  2  Johns.  Gas.,  223, 
the  defendant  had  agreed  to  take  a  lease  of 
the  premises  from  the  lessors  of  the  plaintiff  ; 
but  as  it  did  not  appear  that  a  lease  had  in  fact 
been  executed,  or  that  any  rent  had  been  paid, 
it  was  held  that  the  defendant  was  not  pre- 
cluded from  denying  the  lessor's  title.  That 
was  a  stronger  case  than  the  one  under  con- 
sideration. 

But  there  is  another  answer  to  the  plaintiff's 
evidence  on  this  point.  However  forcible  that 
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•evidence  may  have  been,  the  defendants  clearly 
had  the  right  to  be  heard  on  the  question;  and 
they  offered  to  show  that  their  possession  had 
at  all  times  been  adverse  to  the  right  of  Cleave- 
land— that  they  had  at  all  times  held,  claiming 
title  under  the  contract  with  Jillett.  The  circuit 
judge  certainly  did  not  intend  to  say  that  the 
defendants  were  not  at  liberty  to  give  evidence 
to  explain  or  contradict  evidence,  which  had 
been  adduced  against  them.  He  probably  in- 
tended to  decide,  that  from  the  nature  of  the 
case,  the  defendants  could  not  hold  adversely; 
and  this  brings  us  to  the  question  whether  a 
person  who  enters  upon  land  under  a  contract 
to  purchase  may  not  hold  adversely  to  all  the 
world,  excepting  only 'the  vendor  and  those 
claiming  under  him.  Neither  Jillett,  who  en- 
tered under  a  contract  from  Colden,  nor  the 
defendants,  who  entered  under  a  contract  from 
Jillett,  could  hold  adversely  to  Colden.  Jack- 
son v.  Bard,  4  Johns.,  230;  Jackson  v.  Camp,  1 
Cow.,  605;  Jackson  v.  Johnson,  5  Id.,  74.  But 
181*]  I  am  not  aware  of  any  decision  that  *a 
person,  entering  upon  lands  under  an  execu- 
tory contract  to  purchase,  may  not  hold  ad- 
versely as  against  third  persons.  In  Clapp  y. 
Bromagham,  9  Cow.,  550,  Chancellor  Jones,  in 
delivering  the  unanimous  opinion  of  the  Court 
for  the  Correction  of  Errors,  said  he  attached 
no  importance  to  the  objection  that  the  person 
who  set  up  an  adverse  possession  claimed  only 
under  an  agreement  for  the  purchase  of  the 
farm,  and  did  not  produce  a  deed.  The  title 
was  equally  adverse  to  the  petitioners  (who 
were  strangers  to  the  agreement),  whether  it 
was  held  under  the  agreement  or  the  deed  of 
Peter,  the  vendor,  claiming  to  convey  or  to 
contract  for  the  conveyance  of  the  farm.  The 
reporter,  as  will  be  seen  by  the  marginal  note, 
thought  this  decision  overruled  the  case  of 
Jackson  v.  Johnson.  Whether  he  be  right  in 
this  supposition  or  not  is  not  material  to  the 
present  inquiry,  but  I  think  there  is  no  neces- 
sary conflict  between  the  two  cases — the  one 
only  decides  that  the  vendee,  under  an  execu- 
tory contract  to  purchase,  does  not  hold  ad- 
versely to  the  vendor — the  other  that  he  may 
hold  adversely  as  against  third  persons. 

Should  it  be  conceded  that  the  defendants 
could  not  hold  adversely,  on  the  ground  that 
they  did  not  enter  under  a  claim  of  the  entire 
title,  but  only  in  the  expectation  of  procurin~ 
a  title  on  performing  the  contract,  that  wpul 
not  aid  the  plaintiff's  case.  Although,  strictly 
speaking,  the  relation  of  landlord  and  tenant 
did  not  exist  between  the  parties,  the  posses- 
sion of  the  defendants  was  in  judgment  oi 
law  the  possession  of  Colden,under  whom  they 
entered.  Jackson  v.  Johnson,  5  Cow. ,  74.  The 
entry  and  possession  of  Colden  was  clearly  ad 
verse  to  the  right  of  Cleaveland,  and  it  can 
hardly  be  denied  that  a  continued  possession 
and  claim  of  title  under  him,  by  a  purchaser, 
was  an  adverse  holding  as  against  Cleaveland 
either  in  the  vendor  or  the  purchaser  ;  anc 
whether  by  the  one  or  the  other,  the  deed  from 
Cleaveland  to  the  plaintiff  was  void  on  the 
ground  of  maintenance. 

The  evidence  offered  by  the  defendant  shoulc 
have  been  received,  and  there  must,  consequent 
ly,  be  a  new  trial. 

New  trial  granted. 
WEND.  15. 


Criticised—4  Hill,  466,  477. 
Applied-25  Wend.,  439. 

Cited  in-24  Wend.,  235 ;  H.  &  D.,  130 :  26  Hun,  529; 
7  Barb.,  621 ;  31  Barb.,  516 ;  66  Barb..  367 ;  5  Duer,  140; 
4  How.  U.  8.,  293 ;  38  Mich.,  731 ;  75  Mo.,  273. 


*SMITH  «.  IVES. 


[*182 


Statute  of  Frauds — Forbearance  to  Sue,  Not  a 
New  Consideration. 

In  a  promise  to  guarantee  the  payment  of  a  note 
over  due  when  the  promise  is  made,  expressing  no 
consideration,  forbearance  to  sue  will  not  be  implied 
as  the  consideration  moving:  to  the  promise. 

Forbearance  to  sue  is  not  a  new  consideration, 
:aking  the  case  out  of  the  statute. 

Citations— 3  Johns.,  210 ;  10  Wend.,  250. 

"HEMURRER  to  pleas.  The  declaration  in 
\J  this  clause  contained  several  counts.  The 
first  was  on  a  guaranty,  bearing  date  Mar.,  13, 
1829,  whereby  the  defendant  engaged  to  guar- 
anty to  the  plaintiff  the  eventual  payment  of 
a  note  given  by  one  Torrey  to  the  plaintiff, for 
the  sum  of  $59,  which  note  was  alleged  to  bear 
date  June  5, 1828,  and  to  have  been  made  pay- 
able Feb.  1,  1829.  The  guaranty  was  alleged 
to  be  in  writing,  indorsed  on  the  back  of  Tor- 
rey's  note,  to  be  signed  by  the  defendant,  and 
to  have  been  given  for  a  valuable  consideration. 
In  the  second  count,  the  plaintiff  alleged  that, 
being  possessed  of  the  note  specified  in  the  first 
count,  he,  at  the  request  of  the  defendant,  for- 
bore to  collect  the  same  of  Torrey.and  that  the 
defendant,  on  that  day, in  consideration  that  he, 
the  plaintiff,  would  forbear  to  sue  Torrey  on 
the  note,  promised,  by  writing  subscribed  by 
him  and  indorsed  on  the  note,  to  pay  to  the 
plaintiff  the  amount  of  the  note.  Then  followed 
the  common  money  counts.  The  defendant 
pleaded:  1.  The  general  issue;  2.  To  the  first 
count,  that  Torrey  would  eventually  pay.etc.; 
3.  To  the  second  count,  that  the  plaintiff  could 
not,  Mar.  13,  1829,  or  at  any  time  since,  have 
collected  the  note  of  Torrey,  inasmuch  as  it 
was  given  without  consideration  ;  4.  To  the 
second  count,  that  no  consideration  was  ex- 
pressed in  the  promise  in  writing  made  by  the 
defendant;  and  5.  A  like  plea  as  the  last  to  the 
first  count  of  the  declaration.  To  the  third 
plea  the  plaintiff  replied,  setting  forth  the  con- 
sideration of  the  note  given  by  Torrey,  and  to 
the  second,  fourth,  and  fifth  pleas  demurred. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  A.  Taber,  for  the  defendant. 

*  By  the  Court,  Savage,  Ch.  J.  Ever  [*183 
since  the  case  of  Sears  v.  Brink,  3  Johns.,  210, 
it  has  been  uniformly  held,  in  this  court,  that 
to  take  a  case  out  of  the  Statute  of  Frauds,  not 
only  the  promise,  but  the  consideration  for  the 
promise,  must  be  in  writing.  In  Rogers  v. 
Kneeland,  10  Wend.,  250,  it  was  held  that, 
under  the  old  statute,  it  was  not  necessary  that 
the  consideration  should  appear  upon  the  face 

NOTE.— Statute  of  Frauds— Consideration—  What  a 
sufficient  expression  of.  See  Rogers  v.  Kneeland,  13 
Wend.,  114,  note. 

The  statutes  of  New  York  formerly  required  a  guar- 
anty indorsed  upon  a  note  to  express  a  considera- 
tion. See  Packer  v.  Willson,  post.  p.  343,  note. 

Forbearance  as  a  new  consideration  to  take  the  case 
out  of  the  statute.  See  Farley  v.  Cleveland,  4  Cow., 
432,  note. 
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of  the  instrument  containing  the  promise — 
that  it  was  sufficient,  if  fairly  implied.  In  this 
case  it  was  admitted,  by  the  demurrer,  that  the 
consideration  does  not  appear  upon  the  face  of 
the  written  promise.  It  is  said  the  considera- 
tion was  forbearance.  If  forbearance  was  the 
consideration,  to  what  time  did  it  extend?  This 
is  not  like  some  of  the  English  cases,  where 
the  promise  was  to  pay  by  a  particular  time  ; 
there  it  was  inferred  that  forbearance  to  that 
time  was  the  consideration.  Here  the  defend- 
ant engages  that  Torrey  will  eventually  pay. 
This  is  an  undertaking  for  the  ultimate  pay- 
ment by  the  maker  ;  no  time  is  specified.  If 
the  consideration  was  forbearance,  it  may  be 
said  to  be  for  the  life  of  the  maker,  as  well  as 
for  any  other  time.  When  this  guaranty  was 
given,  the  note  had  been  due  more  than  a  year; 
and  it  seems  the  plaintiff  had  forborne  so  long, 
for  it  is  not  alleged  that  any  suit  was  pending. 
It  seems  to  me^  that  to  say  that  forbearance 
was  the  consideration  appearing  in  writing  in 
the  transactions  between  these  par  ties,  would  be 
gcing  further  to  infer  a  consideration  than  the 
circumstances  would  justify;  it  may  have  been 
anything  else  with  equal  probability.  I  can- 
not consent  to  depart  from  the  case  of  Sears  v. 
Brink,  and  indulge  in  conjecture,  at  a  period 
when  the  Revised  Statutes  have  adopted  Sears 
v.  Brink,  by  declaring  that  the  consideration 
shall  be  expressed  in  the  agreement  itself — not 
in  any  other  accompanying  writing  ;  and  we 
are  justified  in  considering  the  Revised  Statutes 
as  declaratory  of  what  was  the  true  understand- 
ing of  the  old  statute.  Forbearance  has  never 
been  considered  a  new  consideration,  passing 
between  the  newly  contracting  parties,  so  as 
to  take  the  case  out  of  the  statute  and  make 
the  promise  an  original  one. 

The  fourth  and  fifth  pleas  are  good.  The 
second  plea  is  fiivolous,  and  for  that  cause 
bad. 

Explained-5  Denio,  491 ;  21  N.  Y.,  436. 

Cited  in— 20  Wend.,  204 ;  3  Hill,  588 ;  4  Denio,  286 ; 
2  N.  Y.,  550:  8  N.  Y.,  214;  5  Abb.  Pr.,  388;  2  Bos., 
225  ;  7  Daly,  352 ;  50  Cal.,  257. 


184*]        *SMITH  «.  MERWIN. 

Non- Attendance  of  Witnesses  —  Damages  and 
Penalty  —  Revised  Statutes  —  Pleading  and 
Practice. 

Tinder  the  provisions  of  the  Revised  Statutes  au- 
thorizing the  recovery  of  damages  and  also  a  pen- 
alty against  witnesses,  for  non-attendance  when 
duly  subpoenaed,  a  count  in  case  and  a  count  in 
debt  may  be  joined  in  the  same  declaration. 

It  is  not  necessary  in  the  count  in  case  to  refer  to 
the  statute,  nor  in  the  count  in  debt  to  name  the 
subject-matter  of  the  statute  under  which  the  ac- 
tion has  accrued,  as  that  it  had  accrued  "  according 
to  the  provisions  of  the  statute  concerning  wit- 
nesses," etc. :  it  is  enough  to  name  the  part,  chap- 
ter, title,  article  and  section  of  the  statute. 

Where  there  is  a  misjoinder  of  counts,  the  defend- 
ant can  avail  himself  of  the  objection  only  by  de- 
murring to  the  whole  declaration  ;  he  cannot  plead 
to  one  count  and  demur  to  the  other,  although  the 
action  be  in  part  penal. 

Citations— 2  R.  S.,  400,  sec.  43 ;  480,  sec.  1 ;  2  Doug., 
566;  1  Phil.  Ev.,  4:  1  Archb.,  172;  1  Camp.,  14;  9 
East.  473:  12  Wend.,  638;  2  Bac.  Abr.,  280;  1  Chit. 
PL,  101, 105, 206,  444 ;  7  Wend.,  280 ;  2  Bos.  &  P.,  423. 

"HEMURRER  to  declaration.     The  declara- 
jJ   tion  contained  two  counts.     The  first  was 
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in  case,  for  damages  sustained  by  the  plaintiff 
in  consequence  of  the  non-attendance  of  the 
defendant  as  a  witness  when  duly  subpoenaed, 
concluding  by  claiming  $1,000  as  such  dam- 
ages, according  to  the  provisions  of  part  3,  ch. 
7,  tit.  3,  art.  6,  sec.  43  of  the  Revised  Statutes, 
The  second  count  was  in  debt  for  $50,  stating 
that  an  action  had  accrued  to  the  plaintiff  to 
demand  that  sum  from  the  defendant  accord- 
ing to  the  provisions  of  part  3,  ch.  7,  tit.  3, 
art.  6,  sec.  43  of  the  Revised  Statutes,  and  al- 
leging non-payment  of  that  sum,  to  the  dam- 
age of  the  plaintiff  of  $1,000  and,  therefore,  he 
brings  suit,  etc.  The  defendant  pleaded  non 
cul.  to  the  first  count,  and  put  in  a  general  de- 
murrer to  the  second  count.  The  question  upon 
the  demurrer  was  submitted  on  written  argu- 
ments. 

Mr.  A.  J.  Parker,  for  the  defendant,  in- 
sisted that  the  second  count  must  be  deemed 
a  count  in  assumpsit.  The  statute,  in  a  case 
like  this,  authorizes  that  action,  2  R.  S. ,  480, 
sec.  1,  and  the  conclusion  claiming  damages, 
shows  that  it  was  so  intended  by  the  pleader. 
Being  in  assumpsil,  it  is  bad  for  the  want  of  a 
promise  to  pay.  If  it  be  deemed  a  count  in 
debt,  it  is  bad  for  omitting  to  show  how  the 
indebtedness  accrued;  and  whether  it  be  a 
count  in  assumpsit  or  in  debt,  it  is  defective 
for  not  naming  the  subject-matter  of  the  stat- 
ute under  which  it  is  claimed  the  *cause  [*  1 85 
of  action  has  accrued,  as  that  it  had  accrued 
"according  to  the  provisions  of  the  Statute 
Concerning  Witnesses,"  etc.  2  R.  S.,  482, 
sees.  10,  11.  Besides,  debt  and  case  cannot  be 
joined  in  the  same  declaration.  1  Chit.  PI., 
199.  In  penal  actions,  a  general  demurrer  is 
equivalent  to  a  special  demurrer  in  other  ac- 
tions, and  the  defendant,  therefore,  may  avail 
himself  of  formal  defects.  1  Chit.  PI.,  358  ; 
2  East,  353;  6  Cow.,  290. 

Mr.  S.  Gordon,  for  plaintiff. 

By  the  Court,  Nelson,  J.  The  first  count 
of  the  declaration  is  in  case,  concluding  with 
a  reference  to  the  Statute  2  R.  S.,  400,  sec.  43, 
which  gives  "the  proper  action"  for  the  injury 
complained  of.  This  Act  is  merely  declara- 
tory of  the  common  law,  and  the  reference  to 
it  in  the  declaration  is  immaterial,  but  yet  we 
cannot  say  such  reference  is  objectionable,  as 
the  plaintiff  may  put  his  case  upon  the  statute 
if  he  see  fit.  A  special  action  on  the  case  is 
the  appropriate  remedy,  where  damages  are 
sought  to  be  recovered  by  the  aggrieved 
party.  2  Doug.,  566;  1  Phil.  Ev.,  4;  1  Archb., 
172;  1  Camp.,  14;  9  East,  473;  12  Wend.,  638. 
Assumpsit  might,  I  think,  be  sustained,  where 
the  fees  tendered  a  witness  were  received  by 
him,  under  the  implied  promise  arising  from 
accepting  the  money — and  probably  it  might 
upon  a  mere  tender  and  refusal;  though  it 
seems  to  me,  upon  general  principles,  there 
would  be  some  difficulty  in  sustaining  it  with- 
out confounding  the  two  actions.  Neither  of 
these  positions,  however,  need  be  asserted  in 
the  present  case. 

The  Statute  2  R.  S.,  400,  sec.  43,  not  only 
gives  "the  proper  action"  for  the  recovery  of 
the  "Damages"  sustained  in  consequence  of  the 
non  attendance  of  the  witness,  but  declares 
that  the  delinquent  shall  forfeit  to  the  party 
aggrieved  $50  in  addition  to  such  damages, 
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"to  be  recovered  in  a  separate  action,  or  in 
the  same  action  commenced  for  the  recovery 
of  such  damages."  Where  no  particular  mode 
is  prescribed  for  the  recovery  of  a  penalty 
given  by  statute,  debt  is  the  appropriate  action; 
if  the  mode  is  prescribed,  it  must  be  followed. 
1 86*]  *2  Bac.  Abr.,  280;  1  Chit.  PI.,  101, 105 
7  Wend. ,  280.  Here  two  remedies  are  expressly 
given  by  statute  to  recover  the  penalty,  2  R. 
».,  480,  sec.  1;  and  in  page  482,  sees.  10,  11, 
the  forms  of  the  declarations  are  prescribed. 
The  action  may  be  debt  or  assumpsit.  It  should 
be  remembered  that  these  remedies  are  arbi- 
trary, and  are  given,  together  with  the  plead- 
ings, without  much  regard  to  their  fitness  to 
the  particular  cause  of  action,  according  to  the 
rules  of  practice  or  science  of  special  pleading: 
for  instance,  the  action  of  debt  when  appropri- 
ately used,  is  founded  upon  contract,  and  to 
sustain  assumpsit,  there  must  be  a  promise  ex- 
press or  implied.  It  would  be  difficult  to  main- 
tain that  the  liability  to  pay  a  penalty  in  these 
cases  arose  out  of  any  contract  on  the  part  of 
the  delinquent.  The  action  and  pleadings  be- 
ing thus  arbitrary,  it  is  no  great  innovation 
upon  general  principles  by  the  Legislature,  to 
enact  that  a  count  in  case,  and  a  count  in  debt 
or  assumpsit  to  recover  the  penalty,  may  be 
joined  in  the  same  declaration.  This  I  think 
is  the  reasonable  construction  of  the  different 
provisions.  It  is  true  the  general  issue  will  be 
different  to  the  different  counts;  but  that  is 
mere  form,  there  can  be  no  difficulty  in  mak- 
ing up  the  record.  The  second  count  is  a  good 
count  in  debt,  within  the  10  section;  and  even 
if  we  had  not  arrived  at  the  conclusion  that 
there  is  no  misjoinder,  the  defendant  on  a  de- 
murrer to  that  count  alone  could  not  have 
availed  himself  of  it;  he  should  have  demurred 
to  the  whole  declaration.  1  Chit.  PI.,  444,  206; 
2  Bos.  &  P.,  423.  The  formal  conclusion  of 
the  second  count  in  this  case  was  improper  un- 
der the  10  section,  but  the  objection  cannot  be 
taken  advantage  of  under  a  general  demurrer. 
We  do  not  mean  to  say  but  that  under  the  43d 
section  a  count  might  be  so  framed  as  to  con- 
clude not  only  for  the  special  damages,  but 
also  for  the  penalty. 

Judgment  for  plaintiff. 
Cited  in-5  Abb.  Pr..  388 ;  1  Blatchf .,  155. 
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Partnership —  What  Constitutes — Promise  to  Pay 
all  One  Owes  with  Denial  that  He  Owes  Any- 
thing— No  Action  Lies  on. 

A  promise  by  a  party  to  pay  all  he  owes  to  an- 
other, accompanied  by  an  express  denial  that  he 
owes  or  is  under  a  legal  liability  to  pay  anything-, 
will  not  support  an  action. 

Where  two  persons  are  jointly  concerned  in  the 
building  of  a  mill,  the  promise  of  one  to  pay  for  ad- 
vances made  will  not  bind  the  other.  The  com- 
munity of  interest  does  not  create  them  partners ; 
to  constitute  them  such,  there  must  be  an  agree- 
ment ultimately  to  share  in  the  profit  and  loss. 


NOTE. — Partnership— Definitions  of — What  consti- 
tutes. See  Post  v.  Kimberly,  9  Johns.,  470,  note; 
Wetmore  v.  Baker,  9  Johns.,  307,  note. 
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Citations— 8  T.  R.,  327,  328;  1  Chit.  PL,  10,  339: 
Lawes,  PI.  in  Aasumpsit,  451,  466;  2  Bos.  &  P.,  120;  16 
Mass.,  314;  13  Johns.,  288;  1  Wend.,  457;  9  Johns., 
503 ;  4  Cow.,  163. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Steuben  Circuit  in  Nov.,  1833,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  following  are  the  facts  of  this  case.  In 
the  spring  of  1832,  the  plaintiff  and  Tourtel- 
lot,  one  of  the  defendants,  were  partners,  car- 
rying on  mercantile  business,  under  the  name 
of  Edward  L.  Porter  &  Co.,  at  Hammonds- 
port,  in  the  County  of  Steuben.  where  the 
business  was  conducted  by  Tourtellot;  the 
plaintiff  residing  at  Ithaca.  In  June  of  that 
year,  Tourtellot  and  M'Clure  entered  into  a 
contract  with  John  G.  Taylor  and  Nathan  Tay- 
lor, by  which  the  latter  agreed  to  build  a  saw- 
mill for  Tourtellot  and  M'Clure,  for  the  sum  of 
$800,  to  be  paid  as  follows:  $700  in  store  goods, 
and  $100  in  cash;  the  payments  to  be  made  as 
the  work  progressed.  Goods  were  according- 
ly advanced  by  Tourtellot,  from  the  store  of 
E.  L.  Porter  &  Co.,  to  the  amount  of  $600, 
which  were  entered  upon  the  books  of  E.  L. 
Porter  &  Co. ,  under  an  account  headed  Nathan 
Taylor.  M'Clure  knew  at  the  time  that  these 
goods  were  advanced  to  the  Messrs.  Taylors, 
on  account  of  the  contract  with  them,  and  as- 
sented to  the  advances  thus  made.  In  Oct., 
1832,  the  partnership  between  the  plaintiff  and 
Tourtellot  was  dissolved:  Tourtellot  executed 
to  the  plaintiff  an  assignment  of  his  interest  in 
the  goods  on  hand,  and  in  the  notes  and  ac- 
counts due  the  firm;  and  the  plaintiff  executed 
writings  to  Tourtellot,  certifying  a  balance  in 
his  favor  of  $380,  which  he  promised  to  pay 
in  three  months,  and  engaged  to  pay  all  de- 
mands due  from  the  firm,  and  indemnify 
Tourtellot  against  all  liabilities.  After  the 
execution  of  the  writings,  the  plaintiff  spoke  to 
*Tourtellot  respecting  the  account  on  [*188 
the  books  against  Nathan  Taylor,  and  observed : 
"I  suppose  you  and  the  general  (meaning 
M'Clure)  will  see  this  account  of  Taylor  set- 
tled," to  which  Tourtellot  answered  that  he 
would,  or  that  they  would:  which  expression 
was  used  the  witness  could  not  recollect. 
M'Clure  was  not  present  at  this  conversation. 
Sometime  afterwards  M'Clure  told  the  plaint- 
iff that  he  and  Tourtellot  would  pay  to  the 
plaintiff  all  they  owed  the  Taylors;  that  the 
Taylors  had  failed  to  fulfill  their  agreement, 
and  denied  being  under  any  legal  liability  to 
pay  them  anything.  He  said  their  work  would 
come  to  about  $600,  and  offered  to  submit  to 
men  to  determine  what  he  owed  to  the  Tay- 
lors, and  would  pay  it  to  the  plaintiff.  The 
grounds  upon  which  M'Clure  denied  his  liabil- 
ity to  pay  the  Taylors  were  that  the  work  was 
not  done  by  the  time  and  in  the  manner  agreed 
upon,  and  that  the  frame  of  the  saw-mill  was 
insufficient.  The  declaration  contains  a  spe- 
cial count,  setting  forth  the  partnership  be- 
tween the  plaintiff  and  Tourtellot;  that  Tourtel- 
lot, while  such  partnership  continued,  entered 
into  a  copartnership  and  connection  with 
M'Clure,  in  the  building  and  erecting  of  divers 
saw-mills  and  grist-mills,  and  other  hydraulic 
business  and  affairs,  and  that  in  the  prosecu- 
tion of  their  business  Tourtellot  and  M'Clure 
employed  Nathan  Taylor  and  John  G.  Taylor 
to  do  certain  work  for  them  in  and  about  their 
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business,  who,  accordingly,  did  the  same,  to 
the  amount  of  $1,000;  and  that  for  the  purpose 
of  paying  them,  Tourtellot  sold  and  delivered 
them  goods  out  of  the  store  of  E.  L.  Porter  & 
Co.,  to  the  amount  of  $1.000.  The  declaration 
then,  after  stating  the  dissolution  of  the  part- 
nership between  the  plaintiff  and  Tourtellot, 
and  the  assignment  by  the  latter  of  his  inter- 
est in  the  goods  and  accounts  of  the  late  firm 
of  E.  L.  Porter  &  Co.  sets  forth  a  promise  of 
the  defendants  to  pay  to  the  plaintiff  the  money 
advanced  by  Tourtellot  to  the  Messrs.  Taylors, 
and  concludes  with  the  usual  breach.  The 
declaration  also  contains  the  common  counts 
for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendants.  When  the  plaintiff  closed  his 
evidence,  the  defendants'  counsel  raised  va- 
rious objections  to  a  recovery,  and  among 
grounds,  particularly  insisted  upon  variances 
189*]  *between  the  declaration  and  proof; 
all  of  which  were  overruled  by  the  judge,  un- 
der whose  instruction  the  jury  found  a  verdict 
for  the  plaintiff  for  $611,  being  the  amount 
claimed  by  the  plaintiff,  with  the  interest  there- 
of. The  defendants,  on  a  case  made,  asked  for 
a  new  trial. 

Mr.  S.  Stevens,  for  the  defendants. 

Mr.  Z.  A.  Leland,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  If  there  was  no 
variance  between  the  declaration  and  the  evi- 
dence, and  the  case  was  fully  made  out  on  the 
trial,  I  think  the  plaintiff  was  entitled  to  re- 
cover, and  that  the  verdict  in  his  favor  should 
not  be  disturbed.  If  the  defendant,  Tourtel- 
lot, had  not  been  a  partner  of  the  plaintiff  at 
the  time  the  goods  were  sold,  there  can  be  no 
<Joubt  that  Porter  &  Co.  could  have  recovered 
against  the  defendants  in  an  action  for  goods 
sold  and  delivered,  whether  there  had  been  any 
new  promise  or  not.  It  appears  from  the  case, 
that  although  the  goods  were,  as  a  matter  of 
convenience,  charged  to  Nathan  Taylor,  the 
credit  was  neither  given  to  him  nor  his  asso- 
ciate in  the  contract,  but  to  the  defendants.  It 
was  a  sale  of  goods  to  the  defendants,  with  a 
delivery  by  their  direction  to  a  third  person. 
In  such  a  case  the  count  may  state  generally  a 
sale  and  delivery  of  the  goods  to  the  defend- 
ants, for  that  is  the  legal  effect  of  the  transac- 
tion. Bull  v.  Sibbs,  8  T.  R.,  327,  328;  1  Chit. 
PI.,  339;  Lawes,  PI.  in  Assump.,  451,  466.  But 
as  the  defendant  Tourtellot  was  the  partner  of 
Porter  at  the  time  the  debt  was  contracted,  the 
action  would  necessarily  have  to  be  brought  in 
both  of  their  names,  and  this  would  involve 
the  absurdity  of  making  one  man  both  plaintiff 
and  defendant  on  the  same  record.  Mainwar- 
ing  v.  Newman,  2  Bos.  &  P.,  120.  Although 
Tourtellot  had  assigned  his  interest  in  the  debt 
to  the  plaintiff,  the  action  must  still  be  brought 
in  the  name  of  the  original  parties.  1  Chit. 
PI.,  10.  If  the  debt  to  Porter  &  Co.  had  been 
secured  to  them  by  a  negotiable  instrument, 
they  might  have  indorsed,  and  made  it  payable 
to  Porter  alone.  Russell  v.  Swan,  16  Mass., 
314.  But  such  was  not  the  case,  and  the 
19O*]  *plaintiff,  to  maintain  the  action  in  his 
own  name  alone,  was,  consequently,  obliged  to 
resort  to  a  new  promise  made  to  him  after  the 
assignment. 

Assuming  that  the  declaration  is  in  the  prop- 
er form,  and  that  the  prior  indebtedness  and 
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the  assignment  to  the  plaintiff,  would  consti- 
tute a  good  consideration  for  an  undertaking 
by  the  defendants  to  pay  the  debt  to  the  plaint- 
iff, still  the  plaintiff  could  not  maintain  the 
action  without  proving  that  a  new  promise 
was  in  fact  made  by  both  of  the  defendants. 
It  is  not  a  case  where  the  law  will  imply  a 
promise,  and  if  none  has  been  made,  the  plaint- 
iff has  not  resorted  to  the  right  forum  for  re- 
dress. I  think  a  promise  by  Tourtellot  was 
sufficiently  proved.  The  clerk  of  Porter  & 
Co.  swears  that  at  the  time  of  the  dissolution, 
and  after  the  papers  had  been  executed,  the 
plaintiff  spoke  of  the  account  on  the  books 
against  Nathan  Taylor;  and,  addressing  Tour- 
tellot, said:  "I  suppose  you  and  the  General 
will  see  this  account  of  Taylor  settled,"  and 
that  Tourtellot  replied,  "I  will,"  or  "we  will," 
the  witness  could  not  recollect  which;  he  un- 
derstood that  both  were  to  pay,  as  that  was  the 
original  understanding.  The  defendant  M'Clure 
was  not  present  at  this  time,  but  a  subsequent 
conversation  between  him  and  the  plaintiff  was 
proved,  in  which  he  said  they  would  pay  to  the 
plaintiff  all  they  owed  the  Taylors;  that  the 
Taylors  had  failed  to  fulfill  their  agreement, 
and  he  denied  being  under  any  legal  liability 
to  pay  them  anything.  He  said  their  work 
would  come  to  about  $600;  but  repeated  his 
denial  of  any  legal  liability  to  pay  them  any- 
thing, and  offered  to  submit  to  men  to  decide 
what  he  owed  the  Taylors,  and  would  pay  it 
to  the  plaintiff;  again  protesting  that  he  owed 
them  nothing.  The  grounds  upon  which 
M'Clure  denied  his  liability  to  pay  the  Taylors 
were,  that  the  work  was  not  done  by  the  time 
they  agreed  to  do  it;  that  it  was  not  done  in  the 
manner  agreed  upon,  and  that  the  frame  was 
insufficient.  This  is  all  the  evidence  that  was 
given  on  this  point  in  relation  to  M'Clure,  and, 
in  my  judgment,  it  does  not  make  out  a  new 
promise  on  his  part.  He  said  they  would  pay 
the  plaintiff  all  they  owed  the  Taylors,  but  ac- 
companied it  with  an  express  denial  that  they 
owed,  or  were  under  a  legal  liability  to  pay 
anything.  It  is  impossible  to  say  that  this 
*amounted  to  a  promise  to  pay  the  [*191 
$600  to  the  plaintiff.  In  Laurence  v.  Hopkins, 
13  Johns.,  288,  the  defense  was  the  Statute  of 
Limitations.  The  defendant  did  not  deny  hav- 
ing made  the  contract,  but  said  he  never  con- 
sidered himself  liable  to  pay  anything;  that  it 
was  an  unjust  debt.  The  court  said  that  to 
infer  a  promise  to  pay,  in  direct  opposition  to 
the  defendant's  denial  of  the  justice  and  fair- 
ness of  the  debt,  would  be  trifling  with  the 
statute.  It  is  no  answer  to  this  objection  to 
say  that  M'Clure,  having  ordered  the  goods 
from  Porter  &  Co.,  was  under  a  legal  as  well 
as  moral  obligation  to  pay  for  them.  That  does 
not  touch  the  question.  The  point  is,  whether 
Porter,  suing  alone,  can  recover:  and  it  is  ad- 
mitted that  he  cannot,  without  a  new  promise. 
The  defendants  did  not  contract  with  him;  and 
however  unjust  it  may  be  in  M'Clure  to  refuse 
payment,  or  a  promise  of  payment,  to  the 
plaintiff,  this  action  cannot  be  maintained  with- 
out overturning  well  established  principles  of 
law. 

To  obviate  this  objection,  it  has  been  argued, 
on  the  part  of  the  plaintiff,  that  the  defend- 
ants were  partners,  and  that  the  promise  made 
by  Tourtellot  was,  consequently,  obligatory 
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•upon  both ;  but  there  is  no  evidence  in  the 
•case  to  show  that  they  were  partners.  The 
declaration  avers  that  the  defendants  were  co- 
partners in  the  building  and  erecting  of  divers 
saw-mills,  grist-mills,  and  other  hydraulic 
works,  and  that  in  the  prosecution  of  their  co- 
partnership business,  they  employed  the  Tay- 
lors to  build  the  saw  mill  which  has  been  men- 
tioned ;  but  the  proof  does  not  sustain  the  al- 
legation. It  was  conceded,  on  the  argument, 
that  the  evidence  did  not  show  a  general  part- 
nership in  the  business  of  building  mills,  as 
the  declaration  alleges  ;  but  it  was  contended 
that  there  was  a  special  or  limited  partnership 
in  relation  to  the  mill  erected  by  the  Taylors, 
.and  the  case  of  Cumpsionv.  M'Nair,  1  Wend., 
457,  was  cited  in  support  of  this  position.  In 
that  case  Drake  &  Wheeler  were  joint  owners 
of  certain  personal  property  (a  quantity  of 
salt)  which  Drake,  with  the  assent  of  Wheeler, 
took  to  market,  under  an  agreement  between 
them  that  everything  should  be  done  to  for- 
ward the  business,  and  that  the  property 
should  be  turned  into  money,  and  be  applied 
to  the  satisfaction  of  their  joint  debt.  The  salt 
-was  marked  with  the  initials  of  both  their 
192*J  *names.  A  third  person  advanced 
money  to  Drake  to  pay  the  duties  on  the  salt, 
«nd  also  transported  the  property  to  the  place 
of  sale  in  Pa.,  and  for  his  money  and  services 
Drake  gave  hi  ma  note  signed  Drake&  Wheeler; 
And  when  this  fact  was  afterwards  reported  to 
Wheeler,  he  made  no  objections.  The  court 
held  that  there  was  a  limited  partnership  be- 
tween Drake  and  Wheeler,  in  the  particular 
transaction  in  relation  to  which  the  note  was 
given ;  that  there  was  a  joint  purchase  for  a 
particular  adventure,  upon  an  agreement  to 
share  jointly  in  the  ultimate  profit  and  loss. 
But  in  the  case  before  the  court  there  was  no 
joint  purchase  for  a  particular  adventure — no 
agreement  to  share  ultimately  in  the  profit  and 
loss.  The  defendants  entered  into  a  joint  con- 
tract with  the  two  Taylors,  and  were  bound  to 
perform  it  on  their  part — not,  however,  on  the 
ground  that  they  were  partners,  but  on  the 
ground  of  an  express  joint  undertaking ;  and 
whatever  were  their  obligations  to  the  builders, 
it  would  not  make  them  partners  in  relation  to 
•other  persons.  They  were  also  answerable  to 
Porter  &  Co.  for  the  goods ;  not  because  they 
were  partners,  but  because  they  both  ordered 
the  delivery.  There  is  nothing  from  which  a 
partnership  between  the  defendants  can  be  in- 
ferred, but  the  single  fact  that  they  entered 
into  a  contract  on  the  one  part,  and  the  two 
Taylors  "on  the  other,  by  which  the  Taylors 
were  to  build  a  saw  mill  for  them  at  Ham- 
mondsport,  and  the  defendants  were  to  pay 
them  $860  for  doing  it.  The  only  fair  infer- 
ence which  can  be  deduced  from  this  fact  is 
that  the  defendants,  as  tenants  in  common  or 
•otherwise,  were  the  owners  of  a  mill  site,  on 
which  they  intended  to  erect  a  mill ;  and  they 
made  a  contract  with  the  proper  mechanics  for 
that  purpose.  The  mill,  when  completed,  like 
the  site  which  it  occupied,  would  be  real  es 
tate,  and  the  defendants  would  hold  it  by  the 
same  tenure  as  that  by  which  they  held  the 
land.  Whatever  that  tenure  might  be,  it  would 
not  constitute  them  partners ;  they  might  or 
might  not  become  partners  in  carrying  on  mill- 
ing business.  A  community  of  interest  in  land 
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does  not  make  men  partners,  nor  does  a  mere 
community  of  interest  in  personal  property 
There  must  be  some  joint  adventure,  and  an 
agreement  to  share  in  the  profit  and  loss  of  the 
undertaking.  The  plaintiff  *shoulcl  [*193 
have  furnished  proof,  instead  of  argument,  to 
show  the  partnership.  In  Post  v.  Kimberly.  9 
Johns.,  503,  Kent,  Oh.  J.,  remarked  that  "the 
parties  had  no  previous  partnership  or  previous 
connection  with  each  other  in  trade,  and  we 
are  to  make  no  intendment  in  favor  of  the  part- 
nership, so  as  to  supply  the  absence  of  facts." 
In  the  same  case  Spencer,  /.  (p.  496),  says: 
"  To  constitute  a  partnership  in  a  particular 
purchase,  or  in  a  single  concern,  there  must 
either  be  a  joint  undertaking  to  pay,  or  an 
agreement  to  share  in  the  profits  and  loss." 
He  was  speaking  of  a  trading  adventure  in 
personal  property.  "A  joint  undertaking  to 
pay  "  had  no  particular  bearing  upon  the  case, 
and  I  think  it  may  be  doubted  whether  that 
branch  of  his  remark  was  strictly  accurate. 
Where  two  or  more  persons  are  partners,  the 
promise  of  one  binds  the  whole ;  but  where 
two  or  more  persons  enter  into  a  joint  contract 
to  pay  or  do  any  other  act,  the  liability  of  the 
parties  does  not  rest  on  the  notion  of  a  part- 
nership between  them,  but  results  from  their 
express  agreement.  The  case  of  Ballon  v. 
Spencer,  4  Cow.,  163,  is,  in  several  respects, 
much  like  the  one  before  the  court,  and  is  a 
decisive  authority  in  favor  of  the  defendants. 
New  trial  granted. 

Approved— 2  N.  Y.,  427. 

Cited  in— 60  N.  Y.,  9 :  66  N.  Y.,  428 :  7  Bos.,  423 ;  37 
Super.,  113 :  60  111.,  34 ;  38  Ind.,  375 ;  30  Am.  Dec.,  598 
(12  Conn.,  69). 


CLARK  ET  TJX.  0.  VORCE. 

Minutes  of  Testimony  of  Deceased  Witness — Ad- 
missibility  of — Re  examination  of  Witness  after 
Cross-examination. 

Where  a  person  called  to  prove  the  testimony  of 
a  deceased  witness,  given  on  a  former  trial,  pro- 
duces in  court  minutes  of  such  testimony  taken  by 
him  at  the  time,  and  states  that  he  intended  to  take 
down  the  words  of  the  witness,  and  all  that  he 
deemed  material,  but  could  not  say  that  he  had 
taken  his  precise  words  or  every  word  of  the  testi- 
mony;  and  that  he  could  not  now  swear  to  the  tes- 
timony, except  from  his  minutes:  it  was  held,  that 
such  evidence  was  admissible  to  prove  the  testi- 
mony of  the  deceased  witness. 

A  witness  may  be  re-examined  by  the  party  call- 
ing him  even  after  a  cross-examination,  as  well  for 
the  introduction  of  matter  new  in  itself  as  for  the 
purpose  of  explaining:  the  expressions  or  the  mo- 
tives of  the  witness,  where  the  omission  to  examine 
him  as  to  such  new  matter,  when  first  called,  arose 
from  inadvertence  or  other  cause,  to  be  approved 
by  the  court. 

Citations-4  Serg.  &  K.,  203  ;  6  Cow.,  164;  3  Stark. 
Ev.,  1751 ;  2  Brod.  &  B.,  297. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Yates  Circuit  in  Dec.,  1884,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 


NOTE. — Evidence — Testimony  of  deceased  witness  at 
former  trial— AdmissiMUtyof— The  substance  of  what 
was  saidby  the,  witness  is  generally  held  ttufficient.  For 
a  full  discussion,  see  Wilbur  v.  Selden,  6  Cow.,  162, 
note. 

Re-examination  of  witness. 

The  court  may  permit  the  re-examination  of  a  wit- 
ness after  his  testimony  is  closed.  In  addition  to  the 
above  case  of  Clark  v.  Vorce,  see  Beach  v.  Ray- 
mond, 2  E.  D.  Smith,  496 ;  Taylor  v.  Crowninshield,  5 
N.  Y.  Leg.  Obs.,  209 ;  Williams  v.  Sargeant,  46  N.  Y., 
481. 
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194*]  *The  plaintiffs,  in  right  of  the  wife, 
as  one  of  the  heirs  at  law  of  Allen  Vorce, 
claimed  to  recover  the  one  seventh  of  the 
premises  in  question,  held  by  the  defendants 
by  devise  under  the  last  will  and  testament  of 
their  father,  Allen  Vorce,  by  which  all  his  real 
and  personal  property  was  given  to  them.  The 
testator  left  six  children  and  three  grandchil- 
dren, the  children  of  a  deceased  son;  his  prop- 
erty was  worth  $7,500,  consisting  principally 
of  real  estate,  his  personal  property  being 
valued  at  $1,000.  He  gave  a  legacy  of  $1,000 
to  his  eldest  son,  to  two  of  his  daughters  each 
$500,  to  another  daughter  $450,  and  to  his 
grandchildren  $500,  to  be  divided  between 
them.  The  legacies  to  be  paid  within  20  years 
after  his  decease,  but  no  interest  until  20  years 
after  his  decease.  The  residue  of  his  property, 
real  and  personal,  he  gave  to  his  two  sons,  the 
defendants  in  this  cause.  The  plaintiffs  at- 
tempted to  prove  the  testator  insane  at  the  time 
of  the  making  of  his  will,  and  many  witnesses 
were  examined  on  each  side.  In  the  progress 
of  the  trial  Gilbert  Drew,  one  of  the  subscrib- 
ing witnesses  to  the  will,  was  called  by  the  de- 
fendants and  testified  fully  to  the  sanity  of  the 
testator.  He  was  cross-examined  by  the  plaint- 
iffs' counsel ;  and  then,  after  two  other  wit- 
nesses had  been  called  and  examined  by  the 
defendants,  they  recalled  him,  and  their  coun- 
sel stated  that  when  the  witness  was  upon  the 
stand  they  had  inadvertently  omitted  to  put 
an  important  question  to  him,  and  now  wished 
to  prove  by  him  that  before  the  sickness  of  the 
testator,  and  about  six  weeks  previous  to  the 
making  of  the  will,  the  testator  told  the 
witness  that  he  meant  to  give  all  his  real  es- 
tate to  the  defendants  in  this  cause,  and  that 
they  should  pay  legacies  to  the  other  children. 
The  counsel  for  the  plaintiffs  objected  to  the 
re-examination  of  the  witness,  and  the  objec- 
tion was  sustained  by  the  judge.  The  defend- 
ants also  offered  to  prove  the  testimony  of  one 
John  Haight,  a  deceased  witness,  given  on  a 
former  trial  of  this  cause,  and  for  that  purpose 
called  a  witness,  who  stated  that  on  the  former 
trial  he  acted  as  counsel  for  the  defendants, 
and  took  very  full  and  particular  minutes  of 
Haight's  testimony ;  that  he  intended  at  the 
time  to  take  down  the  words  of  Haight,  but 
195*]  could  not  pretend  *to  give  his  precise 
words ;  that  he  could  not  swear  to  Haight's 
testimony,  except  from  the  minutes  taken  by 
him  on  that  trial,  and  could  not  now  testify 
that  he  had  taken  down  every  word  of  his  tes- 
timony, but  he  intended  at  the  time  to  take 
down  all  he  regarded  as  material.  The  coun- 
sel for  the  plaintiffs  objected  to  the  reading  of 
the  minutes  of  the  witness  of  the  testimony  of 
Haight,  on  the  ground  that  the  witness  could 
not  testify  to  all  of  Haight's  testimony,  nor 
with  sufficient  certainty  as  to  what  Haight 
swore  to  on  the  former  trial.  The  judge  de- 
cided that  the  evidence  thus  offered  was  not 
admissible.  The  jury  found  a  verdict  for  the 
plaintiffs. 

Mr,  H.  A.  Wisner,  for  defendants,  asked 
for  a  new  trial,  on  the  ground  that  the  re  ex- 
amination of  the  witness  should  have  been  al- 
lowed ;  that  the  evidence  offered  to  prove  the 
testimony  of  the  deceased  witness  should  have 
been  received ;  and  that  the  verdict  was  against 
evidence. 
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Mr.  H.  Welles,  for  plaintiffs,  who,  in  sup- 
port of  the  decision  of  the  circuit  judge  exclud- 
ing the  proof  offered  of  the  testimony  of  the 
deceased  witness,  cited  1  Phil.  Ev.,  215,  where 
it  is  said  that  the  person  called  to  prove  what  a 
deceased  witness  said,  must  undertake  to  re- 
peat precisely  his  very  words,  and  not  merely 
to  swear  to  their  effect.  This  rule,  he  contend- 
ed, was  recognized  in  Wilbur  v.  Selden,  6  Cow 
164. 

By  the  Court,  Savage,  C7i.  J.  With  re- 
spect to  the  testimony  of  a  deceased  witness, 
the  rule  is  laid  down  with  much  strictness;  but 
if  nothing  will  answer  but  an  exact  transcript 
of  the  testimony  of  the  witness  in  his  very 
words,  and  all  his  words,  it  will  exclude  all 
such  testimony.  There  are  few  or  no  cases 
where  a  cautious  and  prudent  man  will  swear 
that  his  notes  of  testimony  as  a  witness,  taken 
down  at  the  time,  contain  his  very  words,  and 
all  his  words.  It  seems  to  me  that  Mr.  Whit- 
ing's notes  should  have  been  received,  connect- 
ed with  his  oath,  as  to  their  accuracy.  It  was 
his  intention  at  the  time  to  take  down  the  words 
of  the  witness — not  the  substance  or  legal  effect 
of  his  testimony.  The  reason  assigned  in  4 
Serg.  &  R.,  203,  against  receiving  the  notes  of 
*counsel  is  not  applicable  to  this  case.  [*19€> 
Here  it  was  the  intention  of  the  witness  to  take 
down,  not  the  substance,  but  the  words  of  the 
witness.  The  offer  in  this  case  comes  within 
the  rule  as  stated  in  Wilbur  v.  Selden,  6  Cow., 
164.  The  witness  was  ready  to  swear  to  his 
belief  of  the  accuracy  of  his  minutes,  and  it 
was  his  intention  to  take  down,  the  words  of 
of  the  deceased  witness. 

As  to  the  re-examination  of  Gilbert  Drew  ; 
there  must  necessarily  be  a  large  discretion  in 
the  judge  as  to  the  examination  of  witnesses. 
The  object  of  a  trial  is  to  ascertain  all  the  facts 
relating  to  the  issues  joined.  It  is  the  duty  of 
counsel  to  examine  a  witness  to  his  whole  case 
when  he  calls  him  ;  but  if  counsel  calls  a  wit- 
ness who  knows  facts  to  sustain  several  points 
in  his  client's  case,  inadvertently  omits  to  ex- 
amine the  witness  to  one  point,  until  after  he 
has  been  cross-examined,  there  is  surely  no 
reason  in  the  policy  of  the  law  against  a  further 
examination.  It  may,  perhaps,  be  inconven- 
ient to  the  judge  and  opposing  counsel, to  enter 
into  the  further  examination,  but  that  is  not  a 
sufficient  reason  why  the  party  calling  the  wit- 
ness should  be  deprived  of  material  testimony. 
It  is  not  consistent  with  justice  that  a  party 
should  lose  his  cause  because  the  testimony  is 
not  introduced  with  strict  technical  precision, 
or  that  it  may  possibly  give  additional  trouble 
in  taking  notes  of  the  testimony,  it  seems  to 
me  that  too  much  pertinacity  in  a  strict  adher- 
ence to  arbitrary  rules  is  sometimes  grasping 
the  shadow  and  letting  go  the  substance.  Jus- 
tice is  always  best  administered  by  a  liberal  in- 
dulgence to  parties  in  the  production  and  ex- 
amination of  their  witnesses.  But  the  actual 
existence  of  the  rule  itself  is  perhaps  question- 
able. Mr.  Starkie  says  that,  after  a  witness 
has  been  cross-examined,  the  party  calling  him 
has  a  right  to  re-examine  him  to  explain  the 
cross-examination, and  the  witness'  expressions, 
and  his  motives  for  using  them  ;  "  but  he  has 
no  right  to  go  further,  and  to  introduce  matter 
new  in  itself,  and  not  suited  to  the  purpose  of 
explaining  either  the  expressions  or  the  motives 
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of  the  witness."  3  Stark.  Ev.,  1751.  For  this 
rule  he  refers  to  The  Queen's  case,  2  Brod.  &  B., 
297.  The  rule  itself  is  of  very  recent  date, and 
I  am  not  aware  that  it  has  ever  received  the 
197*]  sanction  of  *this  court.  I  do  not  be- 
lieve that  such  extreme  strictness  is  best  calcu- 
lated to  elicit  truth,  or  to  promote  the  ends  of 
justice.  It  can-not  be  right  that  a  party  should 
be  deprived  of  material  testimony  because  his 
counsel  inadvertently  omitted  to  examine  a 
witness  to  all  the  facts  within  his  knowledge, 
during  his  direct  examination,  and  previous  to 
a  cross  examination.  It  is  no  answer  to  a  party 
who  is  ruined  by  an  erroneous  verdict  of  a  jury, 
that  his  counsel  did  not  put  the  questions  to 
his  witnesses,  precisely  as  he  ought,  in  order  of 
time.  In  this  case,  the  examination  of  wit- 
nesses was  not  closed,  and  there  is  no  good  rea- 
son appearing  upon  the  case  why  the  testimony 
should  not  have  been  received.  If  such  a  rule 
should  be  strictly  adhered  to,  a  witness  may 
not  have  given  half  his  testimony  before  his 
mouth  is  sealed.  In  my  opinion,  the  testimony 
should  have  been  received.  I  am  aware  that, 
sometimes,  testimony  may  be  intentionally 
withheld  by  the  counsel  calling  a  witness, until 
the  witness  has  been  cross-examined.  My  re- 
marks do  not  apply  to  such  a  case,  but  to  the 
case  of  inadvertence  or,  perhaps,  ignorance  of 
the  facts,  within  the  knowledge  of  the  witness. 

Having  arrived  at  the  conclusion  that  a  new 
trial  should  be  granted,  it  is  unnecessary  to  go 
into  a  particular  examination  of  the  testimony, 
to  ascertain  whether  the  verdict  is  supported 
by  it.  I  will,  however,  remark  that  if  a  tes- 
tator is  to  be  proved  insane  by  circumstances 
such  as  are  relied  on  here,  few  wills  would 
stand  the  test  ;  and  that,  had  the  testator  made 
an  equal  distribution  of  his  property, he  would 
probably  not  have  been  suspected  of  insanity. 
His  disposition  of  his  property  is  certainly  very 
strange  ;  but,  generally  speaking,  a  man  may 
dispose  of  his  property  as  he  pleases.  The  ver- 
dict, I  think,  is  against  the  weight  of  evidence. 

New  trial  granted. 

Deceased  witness— Testimony  of,  on  former  trial,  as 
evidence.  Cited  in— 19  Wend.,  233;  6  N.  Y.,  341 ;  37  N. 
Y.,  290,  292 ;  4  Trans.  App.,  9;  25  Barb.,  454 ;  35  How. 
Pr.,  46. 

Wit  ness— Refreshing  memory.  Cited  in— 16  Wend., 
598,  599  ;  1  Hilt.,  381 ;  5  How.  TJ.  S.,294;  30  Am.  Dec., 
140 

Also  cited  in-11  Barb.,  86 ;  4  Daly,  241. 


198*]  *THE  PEOPLE,  exrel.  PHILIP 
CHURCH, 

v. 

THE  SUPERVISORS  OP  THE  COUNTY 
OF  ALLEGANY. 

Certiorari  to  Supervisors  of  County,  etc. — When 
Issued — Practice. 

A  certiorari  to  the  supervisors  of  a  county  to  re- 
move the  assessments  for  county  charges  will  not  be 
sustained ;  so  held  in  this  case,  in  which,  even  after 
a  return  to  the  writ,  the  certiorari  was  quashed. 

The  writ  of  certiorari,  when  used  for  the  purpose 
of  reviewing  the  acts  and  decisions  of  special  juris- 
dictions created  by  statute,  and  which  do  not  pro- 
ceed according  to  the  course  of  common  law,  such 
as  Boards  of  Supervisors,  Commissioners  of  High- 
ways, and  the  like,  does  not  issue  ex  debito  justitice, 
but  only  upon  application  to  the  court  and  special 
cause  shown. 

Citations— 1  R.  S.,  396,  sec.  37 ;  5  Mass..  420 ;  1  East., 
189;  Cowp.,  60;  6  Wend.,  565;  5  Wend.,  98;  12  Wend., 
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292 ;  2  T.  R.,  89,  234 ;  6  Mass.,  72 ;  2  Halst.,  38 ;  8  Mod., 
331 ;  Bac.  Abr.,  tit.  Certimari,  A ;  1  South,  N.  J.,  387; 
17  Mass.,  351 ;  11  Mass.,  417 ;  4  Pick.,  25 :  9  Pick.,  46 ;  1 
Coxe,  318 ;  1  Ld.  Raym.,  580 ;  20  Johns.,  430;  2  Wend.. 
287,  395 ;  7  Wend.,  508,  665 ;  2  Str.,  932 ;  2  Cai.,  182 ;  1 
Burr.,  485. 

A  CERTIORARI  was  directed  in  this  case  to 
George  Miles  and  25  other  persons  by  name, 
designating  them  as  Supervisors  of  the  several 
towns  of  the  County  of  Allegany,  and  as  form- 
ing the  Board  of  Supervisors  of  that  county  at 
the  annual  meeting  of  the  Board  in  the  month 
of  Nov.,  1832,  requiring  them  to  send  to  this 
court  the  decisions  and  orders  made  by  them 
at  such  annual  meeting,  allowing  any  account 
as  chargeable  against  the  county,  and  directing 
the  raising  of  money  to  defray  the  same  ;  also 
any  assessment  rates  corrected  by  them  and  de- 
livered to  the  collector  of  any  town  of  the  coun 
ty,  containing  any  sums  therein  set  down  as 
the  valuation  of  the  real  and  personal  estate  of 
Philip  Church,  and  any  sums  set  down  to  be 
paid  as  a  tax  on  the  real  and  personal  estate  of 
Philip  Church,  together  with  the  warrant  an- 
nexed to  such  assessment  roll,  authorizing  the 
collection  of  any  such  tax  upon  the  real  and 
personal  estate  of  Philip  Church.  The  certio- 
rari was  tested  July  13,  1833,  and  was  made  re- 
turnable at  the  succeeding  October  Term.  Nov. 
9,  1833,areturn  to'the  certiorari  was  filed,  which 
being  objected  to  by  the  relator,  the  same  was 
ordered  by  this  court  to  be  amended  by  expung- 
ing certain  portions  thereof,  and  by  directing 
a  specific  return  to  certain  particulars  omitted 
in  the  return  made.  In  pursuance  of  which 
order  the  Supervisors  of  Allegany  for  the  year 
1832,  convened  in  June,  1834,  and  made  an  ad- 
ditional return,  specifying  particularly  the  ac- 
counts of  the  Supervisors  themselves  and  the 
allowances  thereof  ;  and  certifying  that  there 
were  not  remaining  on  the  files  of  the  clerk  of 
the  Board  any  assessment  rolls  containing  the 
*situatipn  of  the  real  or  personal  estate  [*199 
of  Philip  Church;  and  that  neither  the  Board 
nor  any  member  thereof  had  any  custody  or  con- 
trol over  such  assessment  rolls,  the  same  having 
previous  to  Dec.  15, 1832,  been  delivered  by  the 
several  Supervisors  either  to  the  clerk  or  col- 
lector of  their  respective  towns.  On  the  filing 
of  the  amended  return,  the  relator  gave  notice 
to  the  Supervisors  that  he  would  apply  to  this 
court  that  the  assessment  and  apportionment  of 
taxes  made  by  them  at  their  session  in  Nov. . 
1832,  for  county  purposes,  upon  the  real  and 
personal  estate  in  the  county  of  Allegany,  and 
particularly  upon  the  real  and  personal  property 
of  Philip  Church,  be  vacated,  quashed  and  an- 
nulled, as  altogether  void  for  irregularity;  and 
that  all  warrants  issued  for  the  collection  of 
any  tax  directed  to  be  collected  by  the  said 
Supervisors,  so  far  as  the  same  relate  to  taxes 
for  county  purposes,  and  particularly  so  far  as 
they  affect  Philip  Church,  or  his  real  or  per- 
sonal property,  be  vacated,  quashed  and  an- 
nulled, for  irregularity,  and  for  such  other  and 
further  relief  as  the  court  should  think  proper 
to  grant. 

The  case  was  accordingly  brought  on  to  ar- 
gument at  the  last  January  Term.  On  the  mer- 
its, it  was  insisted  by  the  counsel  for  the  re- 
lator, that  the  Supervisors  had  presented  ac- 
counts as  due  to  themselves,  containing  charges 
for  services  rendered,  for  which  by  law  they 
were  not  entitled  to  compensation,  and  yet 
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that  such  accounts  had  been  allowed  by  the 
Board  of  Supervisors,  and  directed  to  be  lev- 
ied and  collected  as  part  of  the  county  charges. 
The  principal  question,  however,  discussed 
was,  whether  the  court  ought  to  entertain  the 
proceeding  and  review  the  decisions  of  the  Su- 
pervisors on  the  merits,  or  whether  the  certio- 
rari  should  be  quashed.  It  was  conceded  by 
the  counsel  for  the  relator,  that  the  same  order 
might  be  made  in  this  stage  of  the  case,  as 
would  be  proper  on  a  direct  motion  to  quash 
or  supersede  the  writ. 

Mr.  J.  C.  Spencer,  for  the  relator,  con- 
tended that  the  general  principle  was,  that  the 
K.  B.  in  England,  and  the  Supreme  Court  in 
this  State,  would  examine  the  proceedings  of 
all  inferior  jurisdictions,  by  certiorari,  to  ascer- 
tain whether  they  had  confined  themselves 
within  their  jurisdiction.  He  referred  to  Rex  v. 
<ZQQ*}lnhab.  of  Glamorganshire,  1  Ld.  Raym. , 
580,  which  was  the  case  of  a  certiorari  \o  re- 
move the  proceedings  of  commissioners  to 
build  a  bridge  in  Wales  ,  1  Salk.,  145,  to  com- 
missioners of  sewers  for  all  orders  or  proceed- 
ings before  them.  The  principle,  he  said,  is 
asserted  and  maintained  in  this  court,  in  Starr 
v.  Trustee*  of  Rochester,  6  Wend.,  564,  where 
it  is  held  that  the  court  has  the  power  at  com- 
mon law  to  review  the  proceedings  of  all  infe- 
rior tribunals,  and  all  decisions  made  by  them, 
but  not  their  determinations  on  questions  of 
fact ;  and  in  the  same  case  it  was  further  held, 
that  although  a  party  has  his  remedy  by  ac- 
tion, yet  he  may  have  a  reversal  of  the  pro- 
ceedings by  certiorari. 

The  cases,  the  counsel  said,  in  which  this 
jurisdiction  has  been  exercised  are  numerous, 
but  he  selected  the  following  as  bearing  most 
upon  the  questions  in  this  case.  Le  Roy  v.  N. 
T.,  20  Johns.,  430,  to  remove  and  correct  an 
assessment  of  the  Corporation  of  N.  Y.  for 
opening  a  sewer.  In  2  Wend. ,  395,  a  certiora- 
ri  was  awarded  to  the  Trustees  of  Brooklyn, 
to  correct  the  assessment  of  expenses  of  open- 
ing a  street,  that  the  principle  on  which  the  as- 
sessment was  made  might  be  corrected.  In  7 
Cow.,  158,  a  certiorari  was  directed  to  the  Cor- 
poration of  N.  Y.  to  remove  their  proceedings 
in  opening  streets.  In  Storm  v.  Odell,  2  Wend., 
287,  it  was  decided  that  a  certiorari  would  not 
lie  to  the  trustees  of  a  school  district  to  review 
their  proceedings  or  those  of  the  district  meet- 
ing, because  there  was  an  appeal  ;  but  that  it 
would  lie  to  the  commissioners  after  they  had 
heard  the  appeal.  The  case  of  Caledonia  Co.  v. 
Trustees  of  Hooaick  Falls,  reported  in  7  Wend., 
508,  to  which  an  important  addition  is  made  at 
p.  665,  is  analogous  to  the  present.  After  ar- 
gument whether  it  was  a  proper  case  for  a  cer- 
tiorari, one  was  allowed  to  the  trustees  of  the 
village  to  bring  up  their  proceedings  in  rela- 
tion to  the  imposition  of  a  village  tax.  The  au- 
thority of  the  court  to  award  the  writ  cannot 
be  questioned.  It  is  admitted  that  it  is  a  dis- 
cretionary power  ;  but  by  this  term  is  meant 
legal  discretion,  a  discretion  governed  by  legal 
principles  and  adjudged  cases.  But  it  is  de- 
nied that  the  probability  of  numerous  suits 
being  the  consequence  of  the  setting  aside  an 
illegal  act,  furnishes  any  reason  whatever  for 
20 1*]  the  refusal  *of  the  writ.  The  public, 
as  a  body,  are  not  concerned  in  the  number  of 
suits  by  and  against  individuals.  There  should 
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be  some  reason  affecting  the  public  at  large, 
for  declining  a  jurisdiction  essential  to  the  pro- 
tection of  private  right.  There  is  no  other  mode 
of  redressing  the  evils  complained  of  in  this 
case ;  and,  if  this  remedy  is  denied,  Super- 
visors are  above  the  law.  The  case  of  Rex  v. 
King,  2  T.  R. ,  234,  and  Rex  v.  Lthab.  of  Utox- 
eter,  2  Str.,  932,  where  the  court  refused  the 
writ,  are  not  applicable  and  furnish  no  ground 
for  refusing  it  in  the  present  case.  In  the  one 
case,  the  court  says  that  the  poor  may  suffer  if 
the  poor  rates  are  not  raised  ;  and  in  the  other, 
that  the  public  interest  will  be  prejudiced  if 
the  land  tax  be  not  collected.  This  argument 
cannot  apply  here.  The  money  directed  to  be 
raised  by  the  Supervisors  bad  been  collected 
and  paid  over  ;  the  poor  will  not  starve,  nor 
will  the  public  officers  remain  unpaid.  The 
same  objection  might  have  been  made  to  the 
certiorari  to  the  trustees  of  Hoosick  Falls,  in  7 
Wend.  The  village  tax  was  as  essential  to  its 
interests  as  the  county  tax  is  to  the  County  of 
Allegany.  As  much  inconvenience  and  delay 
would  be  produced  in  the  one  case  as  in  the 
other.  Nor  can  any  difference  in  principle  be 
perceived,  between  the  cases  where  the  open- 
ing of  public  streets,  the  opening  of  sewers, 
the  laying  out  of  highways,  may  be  affected 
by  the  issuing  of  the  writ,  as  much  or  more 
than  the  proceedings  in  this  case  by  the  allow- 
ance of  the  certiorari.  Sewers  are  absolutely 
necessary  for  public  health  ;  streets  and  high- 
ways are  often  necessary,  always  of  the  great- 
est utility.  No  distinct  line  of  demarcation 
can  be  drawn  between  the  cases  already  decid- 
ed in  this  court  and  that  now  under  consider- 
ation. It  is  denied  that  any  public  inconven- 
ience will  flow  from  the  practice  of  reviewing 
in  this  manner  the  decisions  of  Boards  of  Su- 
pervisors. It  is  supposed  the  court  cannot  de- 
cline jurisdiction  of  a  subject,  merely  because 
it  may  give  rise  to  litigation  and  increase  the 
business  of  the  court.  This  slight  public  in- 
convenience is  more  than  balanced  by  the  con- 
sideration that  if  the  proposed  remedy  fails, 
there  is  none  known  to  the  law.  A  mandamus 
is  wholly  inapplicable,  as  the  Supervisors  have 
already  acted,  and  those  who  were  to  decide 
on  the  items  objected  *to,  are  out  of  of-  [*2O2 
fice.  An  indictment  would  not  lie  without 
proof  of  malicious  intent.  A  civil  action  against 
the  collector  would  be  futile,  as  he  is  protect- 
ed by  his  warrant.  An  action  against  the  Su- 
pervisors would  be  a  doubtful  remedy  while 
their  orders  and  decisions  remain  in  force.  Be- 
sides, in  the  Rochester  case,  already  quoted, 
this  court  held  that  it  is  no  answer  to  an  ap- 
plication for  a  certiorari  that  an  action  would 
lie. 

It  is  no  objection  that  the  assessment  rolls 
are  not  before  the  court.  They  are  in  hands 
that  cannot  be  reached  by  the  writ,  and  they 
are  the  mere  process,  the  execution,  containing 
the  warrant  of  collection  and  indicating  the 
sums  to  be  collected,  founded  upon  the  decis- 
ions of  the  Board  of  Supervisors  allowing 
charges  against  the  county,  and  directing  the 
total  amount  to  be  levied.  These  decisions  are 
before  the  court,  and  they  are  subject  to  re- 
view here  within  the  principle  decided  in  the 
R<)chester  case  before  quoted. 

The  counsel  then  urged  objections  to  various 
charges  allowed  by  the  Board  of  Supervisors, 
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which  appeared  from  the  returns  of  their  votes 
and  proceedings  made  by  them ;  but  as  the 
court  did  not  pass  on  these  objections,  they  are 
omitted. 

The  counsel  urged  that  the  relator  was  en- 
titled to  have  the  order  and  decisions  of  the 
Board  of  Supervisors,  which  were  illegal,  re- 
versed and  quashed,  and  if  the  warrants  of 
collection  could  not  be  reached  by  this  writ, 
it  would  remain  for  the  relator  to  determine 
upon  the  next  step  in  order  to  be  indemnified 
for  the  injury  he  had  sustained  by  the  illegal 
acts  of  the  Board.  He  asked  now  to  have  those 
acts  reviewed.  The  terms  of  the  notice,  he 
said,  are  general,  not  only  to  quash  the  order, 
assessments  and  warrants,  or  any  of  them,  but 
for  such  relief  as  the  court  could  grant. 

Messrs.  A.  Taber  and  M.  T.  Reynolds, 
for  the  Supervisors,  supported  the  charges  al- 
lowed by  the  Board  of  Supervisors,  by  refer- 
ereuce  to  the  statutes,  and  to  various  decisions 
of  the  court  in  analogous  cases,  sanctioning  al- 
lowances to  public  officers  for  services  rendered 
in  pursuance  of  the  requirements  of  the  law, 
although  no  provision  was  made  in  the  stat- 
utes for  compensation  ;  but  they  principally 
insisted  that  although  this  court  had  the  power 
of  awarding  a  certiorari  to  all  inferior  tribu- 
2O3*]  nals,  *still,  whether  they  would  do  so 
or  not,  was  a  matter  of  sound  discretion,  and 
they  urged  that  the  certiorari  in  this  case 
should  not  be  sustained,  as  involving  intoler- 
able mischiefs,  and  although  granted,  and  are- 
turn  thereto  made,  that  it  ought  now  to  be 
quashed.  In  support  of  the  latter  position,  the 
following  cases  were  cited  :  1  Str.,  393  ;  2  Id., 
932,  975  ;  2  T.  R.,  234;  2  Cai.,  182  ;  1  Burr., 
485  ;  Sayre,  6  ;  Caldicot,  309. 

By  the  Court,  Bronson,  J.  The  power  of 
this  court  to  review  the  judgment  and  pro- 
ceedings of  inferior  tribunals,  for  the  purpose 
of  seeing  that  they  keep  within  the  jurisdic- 
tion that  has  been  assigned  to  them,  and  that 
their  judgments  and  decisions  are  based  upon 
correct  legal  principles,  has  not  been  and  can- 
not be  questioned.  But  it  was  said  on  the  ar- 
gument, that  awarding  a  writ  of  certiorari  in 
a  case  like  the  present,  was  a  matter  resting  in 
the  sound  discretion  of  the  court;  and  the 
principal  question  discussed  was,  whether  we 
ought  to  entertain  this  proceeding,  and  review 
the  decisions  of  the  Supervisors  on  the  merits, 
or  whether  the  certiorari  should  be  quashed; 
and  it  was  conceded  that  the  same  order  might 
be  made  in  this  stage  of  the  cause,  as  would 
be  proper  on  a  direct  motion  to  quash  or  super- 
sede the  writ. 

That  this  preliminary  question,  in  its  direct 
and  ultimate  consequences,  is  one  of  very  con- 
siderable importance,  will  be  readily  perceived 
on  looking  at  the  requirements  of  the  writ, 
and  the  judgment  which  the  relator  asks  to 
have  pronounced  upon  the  return.  The  certi- 
orari, among  other  things,  requires  the  Super- 
visors to  return  all  the  corrected  assessment 
rolls  of  the  several  towns  in  the  county,  con- 
taining any  valuation  of  the  real  and  personal 
estate  of  the  relator,  and  the  sums  therein 
estimated  and  set  down,  to  be  paid  as  a  tax  by 
the  relator,  together  with  the  several  warrants 
issued  for  the  collection  of  the  same.  The 
judgment  which  the  relator  conceives  himself 
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entitled  to  ask  upon  the  return  is,  that  the  ap- 
portionment of  taxes  made  by  the  Supervisors 
at  their  annual  meeting  in  Nov.,  1832,  for 
county  purposes,  and  all  the  warrants  issued 
by  them  for  the  collection  of  thetaxes,and  par- 
ticularly so  far  as  they  affect  the  relator  or  his 
real  or  *personal  property,  be  vacated,  [*2O4 
quashed  and  annulled  for  irregularity. 

The  suggestion  in  the  notice  that  the  judg- 
ment may  be  restricted  to  such  taxes  as  were 
designed  for  county  purposes,  can  be  of  no 
practical  importance.  The  assessment  rolls 
are  prepared  and  corrected  without  any  refer- 
ence to  the  purpose  for  which  the  tax  is  to  be 
levied;  and  in  apportioning  the  tax,  the  Board 
of  Supervisors  does  not  set  down  two  or  more 
sums  to  be  paid  by  each  person  assessed,  but 
only  one  sum  in  gross,  without  any  reference 
to  the  application  of  the  money  when  collect- 
ed. The  warrant  annexed  to  the  corrected  as- 
sessment roll,  directs  the  collector  to  what  per- 
sons he  shall  pay  over  the  money,  and  the  sev- 
eral purposes  to  which  it  shall  be  applied.  1 
R.  S. ,  396,  sec.  37.  It  must,  therefore,  be  ap- 
parent that  in  annulling  the  apportionment  of 
taxes,  or  the  warrants  issued  for  their  collec- 
tion, no  practical  distinction  can  be  made  be- 
tween those  taxes  which  were  designated  for 
county,  and  those  which  were  intended  for 
town  purposes.  The  ground  for  setting  aside 
the  proceedings  of  the  Supervisors  may  be, 
that  they  allowed  improper  charges  against 
the  county;  but  the  apportionment  of  the  tax 
is  entire,  and  must  stand  or  fall  altogether. 

Nor  do  I  perceive  how  the  tax,  or  the  war- 
rants for  its  collection,  can  be  annulled,  so  far 
as  they  affect  the  relator,  without  also  declar- 
ing them  void  in  relation  to  all  the  other  taxa- 
ble inhabitants  of  the  county.  The  ground 
upon  which  the  relator  proceeds,  is  not  such 
as  affects  his  interest  alone;  but  is,  in  princi- 
ple, applicable  alike  to  every  person  who  is 
named  in  the  tax  list.  The  complaint  is  not 
that  the  relator  has  been  required  to  pay  more 
than  his  just  proportion  of  the  county  bur- 
dens; but  that,  in  consequence  of  the  allow- 
ance of  illegal  charges,  his  tax,  in  common 
with  that  of  every  other  person  named  in  the 
assessment  rolls,  has  been  improperly  in- 
creased. I  have  not  met  with  any  analogous 
case  where  the  judgment  or  proceeding  was 
quashed  in  relation  to  a  particular  individual 
affected  by  it,  while  it  was  left  in  force  in  re- 
lation to  other  persons  in  the  same  situation. 
In  the  case  of  the  Com.  v.  Blue  Hill  Turnpike, 
5  Mass.,  420,  the  Court  of  Sessions  had  received 
and  recorded  the  verdict  of  *a  jury,  [*2O5 
assessing  the  damages  of  a  party  over  whose 
land  the  road  passed,  and  ordered  the  money 
to  be  paid  by  the  corporation  within  six 
months;  and  in  default  of  such  payment,  that 
the  amount  should  be  levied  by  warrant  of 
distress  against  the  personal  property  of  the 
proprietors  of  the  turnpike.  The  court,  on  a 
certiorari  removing  the  proceedings,  held  that 
the  first  part  of  the  order  of  the  sessions  was 
proper,  but  that  the  last  part,  directing  the 
money  to  be  levied  of  the  property  of  the  in- 
dividual corporators,  was  illegal;  and  the 
order  was  affirmed  in  part,  and  quashed  as  to 
the  residue.  Parsons,  Ch.  J.  puts  the  judg- 
ment of  the  court  upon  the  ground  that  "the 
part  quashed  was  independent  of,  and  uncon. 
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nected  with  the  part  affirmed."  He  adds,  that 
"in  a  civil  cause,  the  order  may  consist  of  sev- 
eral distinct  and  independent  parts,  and  each 
part  may  be  considered  as  a  separate  order, 
complete  in  itself.  Thus  in  a  pauper  cause,  an 
order  to  remove  three  different  persons  may 
be  considered  as  three  orders,  and  if  either 
order  is  illegal,  it  may  be  quashed,  and  the 
other  orders  affirmed."  He  concedes  that  on 
certiorari,  the  court  can  enter  no  new  judg- 
ment, as  they  can  on  a  writ  of  error.  In  The 
King  v.  Symonds,  1  East,  189,  the  defendant 
was  convicted  of  an  offense  by  the  magistrate, 
and  ordered  to  pay  several  forfeitures,  amount- 
ing to  £12,  together  with  the  reasonable  charg- 
es of  recovering  the  same;  but  the  magistrate 
did  not  ascertain  the  amount  of  those  reason 
able  charges,  and  for  this  cause,  on  the  return 
of  a  certiorari,  the  whole  proceeding  was 
quashed.  In  Rex  v.  Hall,  Oowp.,  60,  the  de- 
fendant, who  had  been  imprisoned  on  a  like 
conviction,  was  discharged  out  of  custody  on 
habeas  corpus,  and  the  conviction  was  quashed. 
In  the  case  before  the  court,  the  maiter  to  be 
reviewed  does  not  consist  of  several  distinct  or 
independent  parts.  It  is  not  like  an  order  in 
a  pauper  cause  for  the  removal  of  three  differ- 
ent persons,  which  may  be  legal  as  to  one 
and  and  illegal  as  to  another.  If  the  acts  of 
the  Supervisors  were  unauthorized  as  to  the 
relator,  they  were  equally  unwarrantable  in 
relation  to  every  other  taxable  inhabitant;  and 
I  can  perceive  no  ground  upon  which  the  pro- 
ceeding can  be  sustained  in  part  and  quashed 
as  to  the  residue. 

2O6*]  *The  question,  then,  involved  in  this 
proceeding  is,  whether  the  tax  lists  of  the  sev- 
eral towns  in  the  County  of  Allegany,  in 
which  the  relator  was  assessed,  in  the  year 
1832,  and  the  warrants  issued  to  the  collectors, 
shall  be  quashed  and  annulled  for  irregularity. 
What  would  be  the  probable  consequences  of 
such  a  judgment  as  we  are  asked  to  pronounce? 
How  many  hundreds  of  suits  would  it  author- 
ize against  each  of  the  26  Supervisors,  who 
are  defendants,  and  what  would  be  the  condi- 
tion of  the  several  officers  who  have  collected 
the  tax?  If  the  relator  has  a  right  to  prose 
cute  the  writ  ex  debito  jmtitce,  these  inquiries 
should  have  no  influence  upon  the  disposition 
which  is  to  be  made  of  the  cause;  the  court 
must  pronounce  its  judgment,  and  leave  the 
consequences  to  others.  But  if,  in  awarding 
writs  of  this  description,  the  court  is  to  exer- 
cise a  sound  legal  discretion,  and  grant  or  re- 
fuse the  process,  as  the  ends  of  justice  and  the 
public  interest  may  require,  we  are  not  at  lib 
erty  to  shut  our  eyes  to  the  consequences 
which  may  follow  from  entertaining  this  pro 
ceeding.  It  is  not  necessary  to  decide  that  ac- 
tions could  be  maintained,  either  against  the 
Supervisors  or  the  collectors,  in  the  event  of  a 
judgment  in  favor  of  the  relator.  It  is  enough 
that  such  suits  would  probably  be  brought, 
and  it  is  not  entirely  clear,  to  say  the  least, 
that  they  could  not  be  maintained. 

In  the  exercise  of  the  superintending  power 
of  this  court  over  inferior  jurisdictions,  the 
writ  of  error  is  a  writ  of  right,  and  issues  on 
conforming  to  such  regulations  as  have  been 
prescribed  by  law.  But  the  writ  of  certiorari, 
especially  in  those  cases  where  it  is  used  for 
the  purpose  of  reviewing  the  acts  and  decis- 
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ions  of  the  special  jurisdictions  which  are  cre- 
ated by  statute,  and  do  not  proceed  according 
to  the  course  of  the  common  law,  such  as 
boards  of  supervisors,  commissioners  of  high- 
ways, and  the  like,  does  not  issue  ex  debito  jus- 
titiw,  but  only  on  application  to  the  court,  and 
special  cause  shown.  The  reason  is,  that  these 
bodies  exercise  powers  in  which  the  people  at 
large  are  concerned,  and  great  public  detri- 
ment or  inconvenience  might  result  from  in- 
terfering with  their  proceedings.  The  writ 
cannot  be  allowed  by  a  judge  at  chambers, 
but  only  by  the  court  itself.  Starr  v.  Trustees 
of  Rochester,  6  Wend.,  565;  Comstock  v.  Porter, 
5  Id.,  98;  *  Water  Works  Co.  v.  Mayor's  [*2O7 
Court,  12  Id.,  292.  In  King  v.  Eaton,  2  T.  R., 
89,  on  a  motion  for  a  writ  to  remove  a  convic- 
tion before  a  justice  of  the  peace,  Buller,  J., 
said,  that  the  rule  requiring  the  defendant  to 
lay  a  ground  before  the  court  for  granting  a 
certiorari,  had  obtained  since  the  time  of 
Charles  II.,  and  he  cited  a  case  of  that  day, 
where  it  was  held  as  clear  law  that  a  certiorari 
ought  not  to  be  granted  in  vacation,  but  in 
open  court,  and  upon  a  ground  shown.  Com- 
monwealth v.  Downing,  6  Mass.,  72;  State  v. 
Vanderveer,  2  Halst.,  38. 

In  Arthur  v.  Commissioners  of  Sewers,  8  Mod. , 
331,  it  was  remarked  by  one  of  the  judges,  that 
"  a  writ  of  certiorari  was  not  a  writ  of  right, 
for  if  it  was  it  could  never  be  denied  to  grant 
it;  but  it  has  often  been  denied  by  this  court, 
who,  upon  consideration  of  the  circumstances 
of  the  cases,  may  deny  it,  or  grant  it  at  discre- 
tion." And  Bacon  (Abr.,  tit.  Certiorari,  A) 
says,  although  the  writ  ought  of  right  to  be  is- 
sued at  the  instance  of  the  King,  for  the  pur- 
pose of  removing  an  indictment,  yet  the  court 
"  has  a  discretionary  power  in  granting  or  re- 
fusing it  at  the  suif  of  the  defendant  "  He 
cites  cases  in  which  the  court  has  refused  to 
grant  the  writ.  In  Ludlow  v.  Ludlow,  1  South- 
ard (N.  J.)  387,  Kirkpatrick,  Ch.  J.,  says,  the 
very  issuing  of  such  a  writ  is  the  exercise  of  a 
high  judicial  power,  and  must,  in  its  nature, 
be  discretionary.  In  Lees  v.  CJiilds,  17  Mass., 
351,  it  was  held,  that  an  application  for  a  cer- 
tiorari was  addressed  to  the  discretion  of  the 
court,  and  would  not  be  granted  but  on  show- 
ing probable  cause  for  supposing  that  in  justice 
had  been  done.  In  Ex  parte  Weston,  11  Mass., 
417.  the  court  held  the  same  doctrine;  and  al- 
though that  was  a  case  which  did  not  af- 
fect the  public,  but  the  rights  of  individuals 
only,  the  court  said,  that  before  gran  ting  a  cer- 
tiorari they  would  always  look  into  the  record, 
and  even  into  the  circumstances  attending  the 
process;  "  because,  when  the  record  is  actually 
returned,  in  obedience  to  the  writ  of  certiorari, 
they  are  bound  to  quash  the  whole  proceeding, 
if  error  should  appear." 

In  Ex  parte  Adams,  4  Pick.,  25,  the  applica- 
tion for  a  certiorari  was  made  by  a  person  who 
had  been  fined  by  a  justice  of  *the  [*2O8 
peace,  for  not  performing  military  duty,  and 
was  denied.  The  case  involved  the  legality  of 
an  order  of  the  commander-in  chief, disbanding 
a  militia  company,  to  which  several  objections 
were  made.  The  court  said,  "admitting  t  hat  these 
objections  could  not  be  satisfactorily  answered, 
and  that  the  proceedings, in  disbanding  the  com- 
pany, were  not  strictly  regular  and  legal,  we 
should,  nevertheless,  be  of  opinion  that  a  cw- 
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tiorari  ought  not  to  be  granted.  The  applica- 
tion is  to  the  discretion  of  the  court,  and  we 
cannot  imagine  a  stronger  case  than  the  one 
presented,  for  the  sound  and  salutary  exercise 
of  our  discretion  in  refusing  the  application, 
notwithstanding  some  mistakes  may  have  been 
made,  since  none  of  them  are  important  or  in- 
jurious to  the  company."  Inhab.  of  Freetown 
v.  Co.  Gomrs.  of  Bristol,  9  Pick.,  46,  which  re- 
Jated  to  the  laying  out  of  a  road,  is  another  case 
where  the  writ  was  refused;  although  it  was 
virtually  admitted  that  there  were  irregularities 
which  would  be  sufficient  to  quash  the  pro- 
ceedings, should  a  certiorari  be  awarded.  In 
State  v.  Anderson,  1  Coxe  (N.  J.),318,a  certiorari 
had  been  issued  to  the  clerk  of  a  county,  to 
certify  the  election  of  the  defendant  to  the  of- 
fice of  sheriff,  for  the  purpose  of  setting  aside 
the  election,  because  the  defendant  was  not  a 
freeholder,  as  the  law  required.  A  return  had 
•been  made,  and  it  appeared  that  the  defendant 
was  not  qualified  to  hold  the  office.  The  court 
said  they  had  by  law  a  discretionary  power,  in 
relation  to  the  writ  of  certiorari;  and  they  re- 
fused to  set  aside  the  election,  and  quashed  the 
^svrit,  "  on  the  single  ground  of  public  incon- 
venience." If,  in  the  cases  which  have  been 
mentioned,  too  much  importance  was  not  at- 
tached to  the  consideration  that  the  public  in- 
terests would  be  prejudiced  by  awarding  the 
writ,  it  can  hardly  be  denied  that  it  would  be 
a  salutary  exercise  of  the  discretion  of  the 
court  to  refuse  to  interfere  in  that  form  in  a 
case  like  the  one  under  consideration.  In  Rex 
v.  Inhab.,  etc.,  1  Ld.  Raym.,  580,  it  was  re- 
marked: "  As  to  the  cases  of  orders  made  by 
•commissioners  of  sewers,  and  of  the  fens,  the 
•court  is  cautious  in  granting  certiorari ;  and 
first,  they  make  inquiry  into  the  nature  of  the 
fact,  and  what  will  be  the  consequence  of 
2O9*]  granting  the  writ;  *because  the  country 
may  be  drowned  in  the  meantime,  whilst  com- 
missioners are  suspended  by  the  certiorari." 
This  court  has  reviewed  on  certiorari  an  assess- 
ment for  opening  a  sewer  in  Canal  St.,  in  the 
City  of  N.  Y.,  LeRoyv.  Mayor,  etc.,  20  Johns., 
430;  and  an  assessment  for  regulating  and  pav- 
ing a  street,  in  the  village  of  Brooklyn,  Bouton 
.».  President,  etc. ,  of  Brooklyn,  2  Wend. ,  395.  The 
writ  may  also  be  awarded  for  the  purpose  of 
removing  a  village  tax,  Caledonia  Co.  v.  Trust- 
ees of  Hoosick  Falls,  7  Wend. ,  508,  and  for  the 
purpose  of  reviewing  a  school  district  tax. 
Storm  v.  Odett,  2  Wend.,  287.  Under  what  par- 
ticular circumstances  the  writ  was  awarded  in 
these  cases  does  not  appear  ;  that  was  not  the 
point  before  the  court,  in  the  decisions  as  re- 
ported. The  power  of  the  court  to  allow  the 
writ,  in  such  cases,  cannot  be  doubted;  and  it 
is  to  be  presumed  that  its  discretion  was  exer- 
cised upon  proper  and  sufficient  grounds.  But 
if  the  court  would  award  the  writ  in  all  cases 
like  these  which  have  been  mentioned,  merely 
•on  showing  error  in  the  proceedings  of  the  in- 
ferior tribunal,  it  does  not  follow  that  it  will  in 
this  form  review  the  acts  of  the  Boards  of  Su- 
pervisors in  leving  the  general  town  and  coun- 
ty taxes;  especially  in  a  case  where  no  com- 
plaint is  made  against  the  principle  on  which 
the  tax  was  apportioned:  but  only  that  the  Su- 
pervisors erred  in  auditing  some  of  the  county 
•charges  and,  consequently,  added  a  trifle  to  the 
•burden  of  the  inhabitants.  So  far  as  the  public 
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interest  and  inconveience  may  be  taken  into 
the  account  in  guiding  the  discretion  of  the 
court,  the  question  now  presented  is  vastly 
more  important  than  it  can  be  in  the  case  of  an 
assessment  for  a  sewer,  or  for  paving  a  street, 
or  the  levying  a  village  or  school  district  tax. 

That  the  court  will  not  interfere  in  a  case 
like  the  present,  has,  I  think,  for  a  long  time 
been  regarded  as  the  settled  law.  In  Rex  v. 
Inhab.  of  Utoxeter,  2  Str.,  932,  adjudged  in 
1732,  the  reporter  states  that  :  "  Upon  great 
debate  and  search  of  precedents,  it  was  held 
that  a  certiorari  would  not  lie  to  remove  the 
poor's  rate  itself,  the  remedy  being  to  appeal, 
or  by  action  where  a  distress  is  taken,  which 
will  answer  *all  the  ends  of  justice  in  [*21O 
coming  at  an  unequal  rate;  whereas,  if  the  rate 
itself  should  be  required  to  be  sent  up,  great 
inconveniences  and  delays  would  follow."  The 
court  having  mentioned,  as  one  ground  of  its 
decision,  that  the  party  had  an  appeal,  an  at- 
tempt was  made  two  years  afterwards  to  obtain 
a  certiorari  in  a  case  Ithere  on  appeal  the  rate 
had  been  quashed,  and  a  new  rate  had  been 
made  by  the  sessions.  This  new  rate  the  party 
sought  to  remove  from  the  sessions,  and  urged 
that  here  he  could  have  no  appeal;  but  the 
court,  in  reference  to  what  had  been  said  in 
the  former  case,  said,  "  that  was  not  the  only 
reason  they  went  upon,  and  denied  the  certio- 
rari." In  King  v.  King,  2  T.  R.,  234,  a  certio- 
rari had  been  obtained  to  remove  the  assess- 
ments of  the  land  tax  in  the  tower  division  of 
the  City  of  London,  for  the  purpose  of  found- 
ing an  application  for  an  information  against 
the  Commissioners.  The  court,  on  motion, 
quashed  the  writ,  saying  that  "  very  great 
public  inconvenience  would  ensue  from  per- 
mitting it  to  issue;"  and  it  was  added  that 
"  for  that  reason  the  court  had  refused  the  writ 
in  the  case  of  a  poor  rate,  for  the  poor  would 
remain  unprovided  for  in  the  mean  time,  if  it 
were  otherwise.  So  here,  at  least  as  many  in- 
conveniences, or  perhaps  more,  may  be  fore- 
seen, from  establishing  a  precedent  for  remov- 
ing the  assessments  of  the  land  tax  by  certio- 
rari." This  case  was  decided  in  1788,  and 
from  that  time  to  the  present  it  seems  to  have 
been  regarded  as  a  settled  question  in  England, 
that  a  certiorari  will  not  be  awarded  to  remove 
a  poor  rate,  or  an  assessment  of  the  land  tax. 
If  there  had  been  any  case  or  dictum  to  the 
contrary,  it  would  not  have  escaped  the  re- 
searches of  the  counsel  who  argued  this  cause 
on  behalf  of  the  relator. 

In  this  State  also  the  question  has  been  re- 
garded in  the  same  light  for  more  than  thirty 
years.  Although  it  is  now  directly  presented 
for  the  first  time,  Spencer,  J.,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Lawlon  v. 
Gomrs.  of  Highways  of  Cambridge,  2  Cai.,  182, 
which  was  a  case  upon  certiorari,  said: 
"  Though  the  general  power  of  the  court  is 
indisputable,  there  are  cases  where  they  will 
not  interfere.  In  the  case  of  a  poor  rale,  they 
will  refuse  the  writ;  *as  also  in  the  as  [*2  11 
sessment  of  the  land  tax,  from  a  regard  to  the 
public  inconvenience." 

Whether  the  relator  has  in  truth  sustained 
an  injury,  I  do  not  think  it  necessary  to  in- 
quire ;  nor  do  I  feel  called  upon  to  point  out  a 
remedy.  If  the  law  has  provided  no  adequate 
means  of  redress,  the  question  addresses  itself 
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to  the  Legislature,  where  a  remedy  for  such 
cases  may  be  provided,  which,  in  its  exercise, 
will  not  involve  the  evil  consequences  of  pro- 
ceeding by  certiorari.  It  is  enough  for  the  de: 
cision  of  the  case  presented,  that  the  court 
does  not  consider  itself  at  liberty  to  sanction 
this  proceeding. 

There  is  another  view  of  this  case  equally 
fatal  to  the  application  of  the  relator.  He 
seeks  to  quash  the  apportionment  of  the  tax,  and 
the  warrants  issued  for  its  collection;  and  yet 
none  of  those  papers  are  before  the  court.  The 
Supervisors  say  they  have  not  got  them  and, 
consequently,  cannot  answer  that  requisition 
of  the  writ.  It  does  not  even  appear  that  any 
tax  has  been  imposed  on  the  relator.  It  cannot 
for  one  moment  be  maintained  that  the  court 
can  quash  proceedings  not  brought  up  by  the 
writ;  and  the  case  might  have  been  disposed  of 
upon  this  ground  alone,  if  it  had  not  been 
deemed  proper  to  pass  upon  the  main  question 
which  was  so  elaborately  discussed  on  the  ar- 
gument. 

The  proper  disposition  to  make  of  this  cause 
is  to  quash  the  certiorari.  Precedents  for  such 
a  course  will  be  found  in  some  of  the  cases  al- 
ready cited;  and  in  Rex  v.  Wakefield,  1  Burr., 
485,  the  writ  was  superseded,  the  return  taken 
off  the  rile,  and  the  order  of  the  justices,  which 
had  been  removed,  was  remanded.  In  this  case, 
as  the  tax  lists  and  collectors'  warrants  have 
not  been  removed,  an  order  quashing  the  cer- 
tiorari will  give  full  effect  to  the  opinion  en- 
tertained by  the  court. 

Certiorari  quashed. 

Cited  in— 25  Wend.,  697 :  1  Hill,200 ;  2  Hill,  12, 229 ;  3 
Denio,  120;  19  N.  Y.,  533;  25  N.  Y.,315;  34  N.  Y.,  518; 
52  N.  Y.,  448, 450 ;  53  N.  Y.,  549 ;  82  N.  Y.  278 ;  2  Hun, 
73, 591 :  7  Hun,  18 :  8  Hun,  57 ;  14  Hun,  310 ;  4  Barb.,  15; 
5  Barb.,  49 ;  21  Barb  ,  665 ;  24  Barb.,  640 ;  28  Barb.,  433; 
33  Barb..  347  ;  43  Barb.,  238,  501,  546  ;  48  Barb.,  176;  65 
Barb.,  23  ;  4  T.  &  C.,  291 ;  5  T.  &.  C.,  162  ;  3  How.  Pr., 
348 ;  12  How.  Pr..  226 :  14  How.  Pr.,  352 ;  20  How.  Pr., 
461;  21  How.  Pr.,  123:  29  How.  Pr.,  342;  31  How.  Pr., 
239 :  33  How.  Pr.,  153;  45  How.  Pr.,  293 ;  1  Abb.  Pr., 
15,  18 ;  3  Abb.  Pr.,  232 ;  5  Abb.  Pr.,  189 :  12  Abb.  Pr., 
91, 197  :  17  Abb.  Pr..  331;  14  Abb.  N.  S.,  116;  47  Super., 
38 ;  1  Sheld.,  86 ;  4  B.  D.  S.,  688,  690 ;  8  Daly,  429 ;  2  Co. 
R..  54 ;  32  Wis..  470 ;  42  Cal.,  355 ;  52  Cal.,  140 ;  88  111., 
101 ;  14  Minn.,  249 ;  41  N.  J.  L.,  512. 
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Sale  or  Mortgage  of  Personal  Property  without 
Change  of  Possession — Prima  facie  Fraud- 
ulent —  Whether  a  Question  of  Law  or  of  Fact. 

The  sale  or  mortgage  of  personal  property,  unless 
accompanied  by  delivery  and  followed  by  an  actual 
and  continued  change  of  possession,  is  prima  facie 
fraudulent,  and  conclusively  so  unless  the  sale  or 
assignment  is  satisfactorily  shown  to  have  been 
made  in  good  faith,  and  without  any  intent  to  de- 
fraud, etc. 

If  no  explanation  is  attempted,  the  question  is  one 
of  law,  and  it  is  the  duty  of  the  court  to  pronounce 
the  sale  or  assignment  void  ;  if  explanation  is  given, 
the  question  must  be  submitted  to  the  jury.  The 
only  case  of  presumptive  legal  fraud  is  that  declared 
by  the  statute. 

Citations— 2  R.  S.,  136,  sec.  5 ;  137,  sec.  4 ;  12  Wend., 
297. 

NOTE.— Sale  or  mortgage  nf  personal  property  with- 
out change  nf  pot#ewiirm— Fraud.  See  Sturtevant  v. 
Ballard,  9  Johns..  337,  note ;  Ludlow  v.  Hurd,  19 
Johns.,  218,  note ;  Look  v.  Comstock,  post,  p.  244, 
note. 
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THIS  was  an  action  of  replevin,  tried  at  the 
Rensselaer  Circuit  in  Sep.,  1834,  before  the 
Hon.   James  Vanderpoel,  one  of  the   Circuit 
Judges. 

In  Sep.,  1832,  the  plaintiff  and  one  Barton, 
bought  a  sloop  called  The  Spencer,  of  two  in- 
dividuals of  the  name  of  Vandercook,  and 
took  possession  of  her.  In  the  following  spring 
Barton  sold  his  share  of  the  vessel  to  the  plaint- 
iff. Apr.  1,  1834,  the  defendant  took  her  out 
of  his  possession,  and  she  was  redelivered  to 
him,  by  virtue  of  a  writ  of  replevin,  on  the 
29th  of  the  same  month.  The  defendant  claimed 
the  right  to  take  possession  of  the  vessel  under 
a  mortgage,  executed  to  him  by  the  Vander- 
cooks  July,  1,  1831,  conditioned  for  the  pay- 
ment of  $500,  half  Jan.  1,  1833,  and  the  resi- 
due July  1,  1833,  and  produced  in  court  the 
mortgage,  together  with  two  indorsed  notes^ 
given  by  the  Vandercooks  as  collateral  secu- 
rity, on  which  he  claimed  to  be  due  a  balance 
of  $349.  The  sloop  Spencer  was  bought  by  the 
Vandercooks  from  the  defendant,  and  the 
mortgage  was  executed  by  them  to  secure  in 
part  the  consideration  agreed  to  be  paid  for  her. 
When  the  plaintiff  bought  Barton's  share  of 
the  vessel,  he  gave  him  in  payment  two  notes 
of  $150  each,  which  Barton  transferred  to  the 
defendant,  who  accepted  the  same  in  lieu  of  a 
note  which  Barton  had  made  to  the  Vander- 
cooks.when  he  and  the  plaintiff  purchased  The- 
Spencer,and  which  note  he  found  in  the  hands 
of  the  defendant.  Upon  this  occasion  the  de- 
fendant informed  Barton  of  the  mortgage  he 
held  upon  the  sloop,  which  was  *the  [*2 1  3 
first  notice  Barton  ever  had  of  such  claim. 
The  plaintiff,  in  the  year  1833,  paid  to  the  de- 
fendant two  notes  given  by  him  to  the  Vander- 
cooks on  the  purchase  of  the  vessel,  amount- 
ing to  $325.  The  plaintiff  and  defendant 
both  reside  in  Troy,  their  stores  are  near  each 
other,  and  the  sloop  Spencer,  while  at  Troy  in. 
the  possession  of  the  plaintiff,  used  to  lie  at  the 
plaintiff's  dock.  There  was  no  proof  of  any 
notice  to  the  plaintiff  of  the  existence  of  the 
mortgage.  In  the  spring  of  1833,  the  plaintiff 
incurred  heavy  expenses  in  fitting  the  sloop- 
with  sails  and  a  chain  cable.  When  the  evi- 
dence was  closed,  the  judge  remarked  that  the 
question  in  the  case  was  purely  a  question  of 
law,  to  wit:  whether  the  mortgage  was  a  valid 
instrument,  and  recommended  that  the  -jury 
should  find  a  verdict  subject  to  the  opinion  of 
this  court,  in  such  form  as  to  prevent  the  ne- 
cessity of  a  new  trial.  The  jury  accordingly 
found,  if  the  Supreme  Court  should  be  of  opin- 
ion that  the  plaintiff  was  entitled  to  recover, 
that  he  ought  to  recover  $94  damages,  and  as- 
sessed the  value  of  the  vessel  at  $300;  and  if 
the  court  should  be  of  opinion  that  the  defend- 
ant was  entitled  to  a  verdict,  and  inasmuch  as 
he  waived  judgment  for  a  return,  and  elected 
to  have  his  damages  assessed, they  assessed  the 
same  at  $404.56.  On  the  argument  of  the  case, 
the  finding  of  the  jury  was  treated  simply  as 
a  verdict  for  the  plaintiff.  The  cause  was  ar- 
gued by,  . 

Mr.  J.  Paine,  for  the  defendant. 

Mr.  H.  P.  Hunt,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  By  the  2  R.  S., 
136,  sec.  5,  every  sale  made  by  a  vendor  of 
goods  and  chattels  in  his  possession  or  under 
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his  control, and  every  assignment  of  goods  and 
chattels  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the  same 
be  accompanied  by  an  immediate  delivery, and 
be  followed  by  an  actual  and  continued  change 
of  possession  of  the  thing  sold,  mortgaged  or 
assigned,  shall  be  presumed  fraudulent  and 
void  as  against  the  creditors  of  the  vendor  or 
the  creditors  of  the  person  making  such  as- 
signment, or  subsequent  purchasers  in  good 
214*Jfaith:  and  shall  beconclusive*evidence 
of  fraud,  unless  it  shall  be  made  to  appear,  on 
the  part  of  the  person  claiming  under  such  sale 
or  assignment, that  the  same  was  made  in  good 
faith,  and  without  any  intent  to  defraud  such 
creditors  or  purchasers.  By  sec.  4,  p.  137.  it 
is  enacted  that  the  question  of  fraudulent  in- 
tent, in  all  cases  arising  under  the  provisions 
of  this  (71st)  chapter,  shall  be  deemed  a  ques- 
tion of  fact,  and  not  of  law.  Nor  shall  any 
conveyance  or  charge  be  adjudged  fraudulent 
as  against  creditors  or  purchasers, solely  on  the 
ground  that  it  was  not  founded  on  a  valuable 
consideration. 

Upon  these  two  sections  of  the  statute,  it  is 
clear  the  circuit  judge  erred  in  assuming  that 
the  question  as  to  the  validity  of  the  mortgage 
was  purely  one  of  law.  The  sale  or  mortgage 
of  personal  property,  unaccompanied  by  de- 
livery, is  presumptively  fraudulent,  and  con 
clusively  so,  unless  explained  to  the  satisfac- 
tion of  the  court  and  jury,  that  it  was  made  in 
good  faith,  and  without  any  intent  to  defraud 
etc.  If  no  explanation  is  attempted,  then  the 
question  is  one  of  law — the  sale  or  mortgage  is 
void,  and  should  be  so  pronounced  by  the 
court.  If  explanation  is  attempted,  and  evi- 
dence is  given  for  the  purpose  of  rebutting  the 
presumption,  it  must  be  submitted  to  the  jury, 
under  the  advice  and  direction  of  the  court. 
The  only  instance  of  presumptive  legal  fraud, 
is  that  pronounced  by  the  statute;  beyond  this 
the  4th  section, above  referred  to,  is  imperative, 
and  the  question  becomes  one  of  fact.  ISWend  , 
297.  Whether  this  view  of  the  statute  is  in  ac- 
cordance with  the  old  law  as  understood  in  this 
State  or  not  is  a  question  now  more  curious  than 
important.  The  later  decisions  had  nearly  ap- 
proached, if^U^ey  had  not  already  reached  the 
point  now  established  by  statute.  We  have 
heretofore  decided,  that  a  mortgage  by  the  pur- 
chaser of  personal  property,  for  the  security 
of  the  consideration  money,  may  be  valid  with- 
out the  accompaniment  of  possession.  Indeed, 
if  this  security  can  be  valid  in  any  case,  with- 
out the  possession,  this  would  seem  to  recom- 
mend itself  to  favorable  consideration.  Still  it 
may  be  fraudulent;  and  after  all,  a  jury  must 
pass  upon  the  transaction  and  good  faith  of  the 
parties  according  to  the  statute. 
215*]  Considering  this  a  verdict  for  the 
plaintiff,  we  should  be  quite  willing  to  allow  it 
to  stand.  In  one  way  or  other  the  defendant 
has  received  most  of  the  consideration  money 
paid  by  the  plaintiff  for  the  sloop;  part  of  it  at 
least,  and  probably  the  whole,  with  a  knowl- 
edge that  it  was  paid  as  the  price  of.  the  sloop 
sold  by  the  Vandercooks.  Besides,  he  was  the 
neighbor  of  the  plaintiff,  and  most  probably 
knew  of  the  expensive  repairs  upon  the  vessel 
and  yet  never  took  the  trouble  to  disclose  the 
fact  of  the  existence  of  the  mortgage  and,  on 
the  contrary,  persisted  in  a  studied  conceal- 
WEND.  15. 


ment.  As,  however,  the  question  of  fraud 
should  have  been  submitted  to  the  jury  there 
must  be  a  new  trial. 

New  trial  granted. 

Cited  in-44  How  Pr.,  123. 


BLATCHLEY  v.  MOSER  &  BARKERLOO. 

Action  for  Penalty  under  Statute — Indictment, 
not  a  Bar — Practice — Parties — Evidence — Ju- 
risdiction— Justice  Court. 

An  indictment  for  selling  spirituous  liquors,  with- 
out license  as  a  tavern-keeper,  is  no  bar  to  an  ac- 
tion for  the  penalty  given  by  the  statute  in  such 
cases. 

In  a  suit  by  Overseers  of  the  Poor  for  the  recov- 
ery of  the  penalty,  the  character  in  which  they  sue 
may  be  proved  by  reputation. 

In  a  justice's  court,  it  is  not  necessary  that  the 
attorney  for  the  plaintiff  should  produce  a  written 
authority  to  prosecute  the  suit. 

The  statute  giving  exclusive  jurisdiction  to  the 
Municipal  Court  of  Brooklyn  to  hear,  try  and  de- 
termine all  actions  cognizable  before  a  justice  with- 
in the  limits  of  the  village,  did  not  preclude  the 
justices  of  the  county  to  try  a  transitory  action  of 
which  they  had  jurisdiction,  although  it  arose  with- 
in the  bounds  of  the  village,  provided  the  place  of 
trial  was  not  within  such  bounds. 

Citations-6  Mass.,  347,  348 ;  1  R.  S.,  630,  sec.  66 ;  680, 
sees.  16,  19,  25.  26 ;  13  Johns.,  253 ;  1  K.  L.,  181,  sec.  18 ; 
13  Wend.,  341 ;  Sess.  Laws  of  1827,  p.  145,  sec.  48. 

TERROR  from  the  King's  C.  P.  Moser  & 
-Lj  Barkerloo,  as  Overseers  of  the  Poor  of  the 
Town  of  Brooklyn,  sued  Blatchley  in  a  jus- 
tice's court  to  recover  a  penalty  of  $25  for  sell- 
ing spirituous  liquors  to  be  drank  in  his  house 
without  having  obtained  a  license  as  a  tavern- 
keeper.  The  defendant  pleaded  the  general 
issue.  On  the  trial  of  the  cause  the  offense 
was  proved,  and  that  the  defendant  had  not  a 
tavern  license.  It  was  admitted  that  he  had 
been  indicted  for  the  same  offense  previous  to 
the  commencement  of  this  suit,  and  that  the 
indictment  was  still  pending.  This  he  relied 
on  in  bar  of  a  recovery, but  the  justice  decided 
it  was  no  bar.  The  *defendant  also  in-  [*2 1 6 
sisted  that  the  justice  had  not  jurisdiction  of 
the  cause,  because  the  offense  h&d  been  com- 
mitted within  the  bounds  of  the  Village  of 
Brooklyn,  and  the  Municipal  Court  of  Brook- 
lyn had  exclusive  jurisdiction  of  all  actions 
cognizable  before  a  justice,  within  the  limits 
of  the  village.  In  answer  to  which  it  was 
proved  that  the  place  where  the  court  was  held 
although  in  the  Town  of  Brooklyn,  was  not 
within  the  bounds  of  the  village,  and  the  ob- 
jection was  overruled.  The  defendant,  after 
the  evidence  had  been  given  in, objected  to  the 
summons  as  not  indorsed  according  to  the  re- 
quirements of  the  statute  in  such  cases,  and  al- 
so to  the  sufficiency  of  the  declaration;  which 
objections  were  also  overruled.  He  objected 
also  to  the  sufficiency  of  the  evidence  proving 
the  character  in  which  the  plaintiff  sued,  viz.: 
as  Overseers,  the  proof  being  general  reputa- 
tion; which  objection  was  also  overruled.  An- 
other objection  was,  that  the  attorneys  who 
appeared  for  the  plaintiffs  had  not  produced  a 
written  authority  to  appear;  which  was  also 
overruled.  The  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiffs,  upon  which 
the  justice  rendered  judgment.  The  C.  P.  of 
Kings  affirmed  the  judgment.  The  defend- 
ant sued  out  a  writ  of  error. 
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Mr.  N.  Chase,  for  plaintiff  in  error. 

Mr.  N.  F.  Waring,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  points 
made  by  the  plaintiff  in  error,  that  the  process 
and  declaration  are  defective  in  form,  should 
have  been  taken  before  the  justice  before  join- 
ing the  issue.  They  came  too  late  after  the 
plaintiffs  had  rested  their  cause.  The  decla- 
ration is  certainly  good  in  substance,  and  it  is 
now  unnecessary  to  examine  the  form. 

It  is  objected  that  the  defendant  was  indict- 
ed for  the  same  offense,  and  that  such  indict- 
ment was  a  bar  to  this  suit.  The  authority  re- 
lied on  to  maintain  this  point  is  Com.  v.  Cheney, 
6  Mass.,  347,  348.  The  Statute  of  that  State, 
as  stated  in  the  report,  is:  "Thatif  any  person 
shall  sell  any  mixed  liquors,  part  of  which  is 
spirituous,  without  license,  he  shall  forfeit  for 
each  offense  a  sum  not  exceeding  £6  nor  less 
2 1  7*]  *than  £2— one  half  to  the  informer, 
the  other  half  to  the  county,  unless  the  offense 
is  prosecuted  by  the  grand  jury,  when  the 
whole  forfeiture  shall  be  for  the*  use  of  the 
county."  Upon  this  statute,  Ch.  J.  Parsons 
says:  "The  offender  may  be  prosecuted  either 
by  indictment  or  by  an  information  qui  tarn; 
and  whichever  prosecution  is  first  commenced, 
to  that  shall  the  offender  answer.and  he  is  not 
liable  to  answer  afterwards  to  the  other."  Our 
Statute  is  very  different.  The  16th  section,  1 
R.  S.,  680,  declares;  "Whoever  shall  sell  any 
strong  or  spirituous  liquors  or  wines  to  be 
drank  in  his  house,  etc.,  or  shall  suffer  any 
such  liquors  or  wines  sold,  etc.,  to  be  drank  in 
his  house  or  shop,  etc.,  without  having  ob 
tained  a  license  therefor  as  a  tavern-keeper, 
shall  forfeit  twenty-five  dollars."  The  25th 
section  is  as  follows:  "All  offenses  against  the 
provisions  of  this  title  shall  be  deemed  misde- 
meanors, punishable  by  fine  and  imprison- 
ment." There  is  no  connection  between  these 
two  sections.  The  penalty  under  the  16th  sec- 
tion must  be  sued  for  by  the  Overseers  of  the 
Poor  of  the  town.  Sees.  19,  66,  630.  The 
fine  under  th^e  25th  section  belongs  to  the  coun- 
ty for  general  purposes — the  one  may  be  said 
to  be  a  private  remedy,  the  other  a  public  one 
for  the  same  offense;  and  this  surely  is  nothing 
new.  By  the  Statute  of  Mass,  an  informer 
might  prosecute,  unless  the  defendant  was  in- 
dicted— clearly  implying  that  if  the  defendant 
was  indicted,  he  should  not  be  subject  to  a 
prosecution  by  an  informer;  but  under  our 
statute  the  offender  is  liable  under  both  sec- 
tions, in  the  same  manner  that  a  person  guilty 
of  an  assault  and  battery  is  liable  to  the  indi- 
vidual and  to  the  public.  In  Tiffang  v.  Driggs, 
13  Johns.,  253,  it  is  said  that  a  recovery  for  a 
penalty  shall  be  a  bar  to  all  prosecutions  for 
offenses  of  the  like  nature  committed  before 
such  recovery.  The  court  there  adopted  the 
language  of  the  18th  section  of  the  Statute  of 
1813,1  R.  L.,  181;  but  no  such  section  is  found 
in  the  Revised  Statutes  under  which  these  pros- 
ecutions have  been  commenced.  The  18th  sec- 
tion of  the  Law  of  1813  has  not  been  re-enacted, 
and  was  with  the  statute  itself  repealed.  That 
a  party  offending  against  the  statute  can  be 
proceeded  against  both  by  action  and  indict- 
ment, was  decided  by  this  court  in  People  v. 
.Stevens,  13  Wend.,  341. 
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*The  proof  of  the  character  of  the  [*218 
plaintiff  was  sufficient.  So,  also,  of  the  au- 
thority of  the  attorneys  to  appear  for  the 
plaintiffs. 

As  to  the  objection  that  the  justice  had  no 
jurisdiction,  because  the  Municipal  Court  has 
by  Statute,  Sess.  Laws  of  1827,  p.  145,  sec.  48, 
"exclusive  jurisdiction  in  the  said  village  to 
hear,  try,"  etc.  The  provision  of  the  statute 
excludes  any  justice  from  holding  a  court  with- 
in the  village,  but  surely  does  not  take  away 
the  general  jurisdiction  of  the  justices  of  the 
county  from  trying  any  transitory  action  with- 
in their  jurisdiction,  and  holding  their  courts 
within  their  own  towns;  which  they  may  still 
do,  except  in  the  Village  of  Brooklyn.  The 
court  in  this  case  was  not  held  within  the  vil- 
lage. 

Judgment  affirmed. 

Cited  in-8  Hun,  87  ;  2  Sweeny,  313 ;  29  Am.  Hep., 
432  (14  Bush.,  625). 


ELDER  v.  ROUSE. 

'Mortgage — Acknowledgment  of  Indebtedness — 
Default — Remedies  —  Church  Pew —  Whether 
Realty. 

Where,  in  a  mortgage  of  property,  a  party  ac- 
knowledges his  indebtedness  to  another  in  a  sum 
certain,  and  declares  that  for  the  purpose  of  secur- 
ing- the  payment  thereof,  he  transfers  the  property 
specified  in  the  instrument,  the  creditor,  on  default 
of  payment,  may  bring  his  action,  and  is  not  bound 
in  the  first  instance  to  resort  for  satisfaction  to  the 
property.  Whether  a  pew  in  a  church  be  real  es- 
tate or  personal  property,  quaere. 

Citations— 2  R.  S.,  292 ;  2  Bl.  Com.,  428 ;  Toll.  Ex., 
200;  1  Bac.  Abr.,  601;  5  Cow.,  496 ;  3  Paige,  302;  1 
Pick.,  104 ;  3  Pick.,  346 ;  9  Johns.,  147 ;  1  R.  S.,738.  sec. 
139;  2  Bac.  Abr.,  279;  Vin.  Abr.  Debt,  K,  pi.  12;  G, 
pi.  16,  17  ;  2  Cow.,  536 ;  10  Wend.,  675;  1  Chit.,  101, 102, 
299,  346 ;  Cro.  Jac.,  281 ;  10  Johns.,  57. 

"HEMURRER  to  declaration.  Nov.  2,  1830, 
-L'the  defendant  executed  an  instrument  un- 
der seal,  whereby,  after  reciting  that  he  was 
indebted  to  the  plaintiff  in  the  sum  of  $100,he 
alleges  that  for  securing  the  payment  of  that 
debt,  with  the  interest  thereof,  he  sells,  trans- 
fers and  assigns  to  the  plaintiff  all  his  right,  ti- 
tle and  interest  of  and  in  the  il'rtsold  pews  in 
the  Presbyterian  Meeting  Hoifee  in  Cortland 
Village,  subject  to  the  liens  of  the  society 
thereon,  by  virtue  of  the  contract  made  with 
him,  under  which  the  house  was  built.  Then 
follows  a  proviso,  that  if  he  shall  pay  the  $100, 
with  interest,  in  one  year,  the  transfer  shall  be 
void;  but  in  case  of  non-payment,  the  plaintiff 
to  have  power  to  take  possession  of  the  prop- 
erty, to  sell  it,  and  apply  the  avails  in  payment 
of  the  debt.  On  this  instrument,  the  plaintiff 
declared  generally  in  debt  for  the  $100,  with 
the  interest  thereof .  The  *defendant,  [*219 
after  craving  oyer  and  setting  forth  the  instru- 
ment, demurred  to  the  declaration,  and  the 
plaintiff  joined  in  demurrer.  The  cause  was 
argued  at  the  last  October  Term. 

Mr.  S.  Stevens,  for  the  defendant,  insisted 
that  the  instrument  declared  on  is  a  mortgage 
of  real  estate,  and  containing  no  express  cove- 
nant for  the  payment  of  the  money  specified  in 
it,  the  remedy  of  the  mortgagor  is  confined  to 
the  real  estate,  and  no  action  can  be  maintained 
against  the  person.  1  R.  S.,  738,  sec.  139.  No 
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covenant  can  be  implied  in  such  case.  Id.,  sec. 
140.  A  pew  in  a  church  is  real  estate.  Ferard, 
Law  of  Fixtures,  171.  It  descends  to  the  heir, 
and  for  it  the  plaintiff  may  prescribe.  5  T.  R, 
296.  Ejectment  will  lie  for  it.  3  Paige,  296. 
The  defendant  entered  into  no  personal  cove- 
nant to  pay  the  money.  Salisbury  v.  Philips, 
10  Johns.,  57;  Cro.  Jac.,  282.  But  if  the  in- 
strument be  deemed  a  mortgage  of  personal 
property,  there  being  no  covenant  to  pay,  the 
plaintiff  cannot  sue  upon  it  until  aft  era  sale  of 
the  property  and  ascertaining  a  deficit.  11 
Wend.,  106. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  plaintiff.  Here  is  an  acknowledgment  of 
indebtedness  under  seal,  and  on  it  the  action 
lies.  Debt  lies  for  a  sum  certain,  without  a 
covenant  to  pay.  Com.  Dig. ,  tit.  Debt,  A,  4  ; 
Vin.  Abr.,  tit.  Debt,  G,  pi.  16,  17,  and  K.  pi. 
12;  Bac.  Abr.,  tit.  Debt,  A.  An  acknowledg- 
ment of  indebtedness  in  an  unsealed  instrument 
implies  a  promise  to  pay.  10  Wend.,  675.  This 
is  not  a  mortgage  of  real  estate.  A  pew  in  a 
church  is  not  real  estate  ;  it  is  personal  prop- 
erty— a  mere  chattel  interest — which  descends 
to  the  heir,  in  the  nature  of  an  heirloom,  by 
special  custom,  and  not  by  the  common  law. 
2  Bl.  Com.,  428.  Toll.  L.  of  Ex'rs,  200.  The 
seisin  and  possession  of  the  church  are  in  the 
trustees,  and  not  in  the  owners  of  pews.  9 
Johns.,  147;  5  Cow.,  494.  The  provision  in 
the  Revised  Statutes  does  not  apply  to  this 
case;  it  refers  to  mortgages  of  lands. 

Mr.  Stevens,  in  reply.  The  trustees  of  a 
church  represent  all  the  owners,  and  for  that 
reason  are  deemed  to  have  the  seisin  and  pos 
22O*]  session  *of  the  edifice ;  still  the  right 
to  a  pew  descends  from  the  owner  to  his  heir. 
How  is  a  pew  personal  property  ?  Is  it  mov- 
able? The  most  that  can  be  said  is  that  it  is  a 
chattel  real,  and  that  is  as  much  within  the 
statute  as  are  lands.  1  R.  8.,  750,  sec.  10.  But 
if  it  is  personal  property,  there  is  no  covenant 
to  pay.  A  naked  acknowledgment  of  indebt- 
edness would  give  a  right  of  action;  but  when 
a  specific  remedy  is  given,  it  alone  can  be  pur- 
sued. 

By  the  Court,  Nelson,  J.  It  is  not  material 
in  this  case  to  decide  whether  the  interest  of  a 
pew-holder,  in  a  house  of  public  worship,  is 
real  or  personal  estate  under  the  Act  incorpo- 
rating religious  societies  in  this  State,  2  R.  S., 
292;  2  Bl.  Com.,  428;  Toll.  Ex'rs,  200;  1  Bac. 
Abr.,  601;  5  Cow.,  496;  3  Paige,  302;  1  Pick., 
104;  3  Id.,  346;  9  Johns.,  147,  as  we  are  satis- 
fied upon  an  examination  of  the  instrument, 
that  there  is  upon  its  face,  what  may  be  deemed 
an  express  covenant  by  the  defendant  to  pay 
the  debt  within  the  Statute,  1  R.  S.,  738,  sec. 
139.  It  is  apparent  also,  it  was  not  the  intent 
of  the  parties  that  the  plaintiff  should  in  the 
first  instance  seek  a  remedy  against  the  prop- 
erty. There  is  nothing  in  the  mortgage  indi 
eating  the  necessity  of  such  a  step  before  a  re- 
sort to  the  person;  on  the  contrary,  the  whole 
instrument  shows  the  object  of  it  was  simply 
to  secure  the  payment  of  the  debt. 

Where  one  person  acknowledges,  by  deed  or 
otherwise,  a  certain  sum  to  be  due  to  another, 
an  action  of  debt  or  assumpsit,  as  the  case  may 
be,  will  lie  to  recover  it.  2  Bac.  Abr.,  279  ; 
Vin.  Abr.,  Debt,  K,  pi.  12  ;  G,  pi.  16,  17  ;  2 
Cow.,  536  ;  10  Wend.,  675.  The  language  is 
WEND  15. 


equivalent  to  a  formal  covenant  or  promise, 
and  the  appropriate  action  would  lie  without 
the  allegation  of  either:  they  being  implied. 
The  acknowledgment  of  the  indebtedness  itself 
creates  a  legal  liability  sufficient  to  sustain  the 
action,  1  Chit.  101,  102,  299,  346,  and  the  ad- 
mission in  this  case  is  as  broad  as  that  contained 
in  a  single  bond.  The  case  in  this  respect  dif- 
fers from  Briscoe  v.  King,  Cro.  Jac.,  281,  and 
Salisbury  v.  Philips,  10  Johns  ,  57.  In  the  first 
of  those  cases  the  sale  was  an  absolute  one.  and 
so  intended  upon  the  face  of  it,  with  a  defea- 
sance or  right  of  redemption, and  this  merely 
for  the  benefit  of  the  feoffor;  in  the  other,  the 
*terms  of  the  instrument  clearly  im-  [*221 
ported  that  upon  neglect  to  pay  the  money,  the 
asignee  was  to  sell  the  interest  in  the  lease.and 
in  that  way  refund  himself.  Here  the  debt  is 
acknowledged  to  be  due  upon  the  face  of  the 
instrument,  and  the  property  is  transferred 
simply  for  the  purpose  of  securing  its  pay- 
ment. 

Assuming  the  instrument  to  be  a  mortgage 
of  personal  property,  there  is  no  pretense  for 
saying  that  the  plaintiff  is  bound  to  sell  the 
property  first,  and  can  sue  only  for  a  deficit. 
The  remedy  by  action  to  recover  the  debt  after 
default,  exists  in  full  force,  unless  taken  away 
by  a  stipulation  in  the  mortgage,  which  is  not 
to  be  found  here. 

The  plaintiff,  1  am  of  opinion,  has  shown  a  good 
cause  of  action,  and  is  entitled  to  judgment. 

Explained— 13  Barb.,  74. 

Cited  in-3  N.  Y.,  266 ;  11  Hun,  503 ;  44  How.  Pr., 
369 ;  1  Duer.,  405 ;  12  How.  U.  S.,  152. 


FITCH  &  LOZEE  v.  BEACH. 
Sales — Delivery —  Trover. 

Where  there  is  an  agreement  for  the  sale  of  an  ark 
load  of  lumber,  a  portion  landed,  and  the  landing  of 
the  residue  suspended  until  an  inspector  can  be  pro- 
cured to  measure  it,  and  the  vendor  after  waiting1  a 
day  for  an  inspector,  reloads  the  portion  landed  and 
goes  away  with  the  lumber,  an  action  of  trover  does 
not  lie  asrainst  him  at  the  suit  of  the  vendee. 

Citations— 2  R.  S.,  136,  sec.  3  ;  6  Cow.,  110,  250 ;  7 
Wend.,  404  ;  7  Cow.,  85;  15  Johns.,  349;  1  Camp.  N. 
P.,  53;  6  J.  B.  Moore,  114  :  9  Barn.  &  C.,  386;  Noy, 
Max.,  87, 88 ;  1  H.  Bl.,  363 :  3  Cow.,  84 ;  6  Barn  &  C., 
360 :  4  Barn.  &  C.,  941 ;  8  Wend.,  247  ;  13  Johns.,  434  ; 
5  Cow.,  404. 

THIS  was  an  action  of  trover,  tried  at  the 
Albany  Circuit  in  Mar.,  1834,  before  the 
Hon.   James  Vanderpoel,  one  of  the  -Circuit 
Judges. 

The  defendant  had  two  arks  of  lumber  at 
Albany,  which  he  agreed  to  sell  to  the  plaint- 
iffs, and  accordingly  took  the  lumber  to  their 
dock.  A  portion  of  it  was  unloaded  from  the 
arks  and  deposited  on  the  dock,  the  parties 
themselves  measuring  it  as  it  was  taken  out, 
until  the  quantity  thus  deposited  amounted  to 
4,381  feet,  when  it  seems  the  taking  out  of  the 
lumber  was  suspended  for  the  purpose  of  pro- 


NOTE.—  Sales  —  Executory  contract  —  Delivery  — 
When  title  passes.  See  Ward  v.  Shaw,  7  Wend.,  404, 
note ;  Terry  v.  Wheeler,  25  N.  Y.,  520 ;  Caulkins  v. 
Hellman,  47  N.  Y..  449 ;  Hammett  v.  Linneman,  48 
N.  Y.,  399 ;  Rodgers  v.  Phillips,  40  N.  Y.,  519 :  Parker 
v.  Baxter,  86  N.  Y.,  586 ;  Smith  v.  Edwards,  29  Hun, 
493:  Andrews  v.  Durant,  11  N.  Y.,  *5;  Shaw  v. 
Smith,  48  Conn..  308 ;  40  Am.  Rep.,  170. 
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curing  an  inspector  of  lumber  to  attend  to  the 
measuring.  This  was  on  Thursday  or  Friday. 
On  the  latter  day  or  the  next  day,  the  defend- 
ant complained  to  the  plaintiffs,  of  the  deten- 
tion he  suffered  for  the  want  of  the  attendance 
of  an  inspector,  and  was  told  that  it  was  then 
a  busy  time,  and  it  was  not  uncommon  to  be 
obliged  to  wait  three  or  four  days,  or  a  week 
222*Jfor  a  measurer,*unless  the  parties  them- 
selves measured  the  lumber.  On  Saturday  even- 
ing the  defendant  reloaded  the  lumber  and 
went  off  with  it.  The  lumber  which  had  been 
landed  was  of  the  fourth  quality,  and  the  price 
agreed  on  between  the  parties  for  lumber  of 
that  quality  was  $13  per  1,000  feet.  Upon  this 
state  of  facts  the  plaintiffs  brought  their  action 
of  trover.  There  was  no  proof  of  payment  or 
tender  of  payment  for  the  quantity  delivered. 
The  counsel  for  the  defendant  moved  for  a  non- 
suit.insisting  that  the  action  could  not  be  main- 
tained without  proof  that  the  price  had  been 
paid  or  tendered,  or  that  the  whole  quantity  of 
the  lumber  had  been  delivered.  The  judge 
granted  the  nonsuit,  which  the  plaintiffs  now 
moved  to  set  aside. 

Mr.  A.  Taber,  for  the  plaintiffs. 

Mr.  S.  Stevens,  for  the  defendant. 

By  the  Court,  Bronson,  J.  The  question  in 
this  case  is  not,  whether  there  was  such  an  ex- 
ecutory contract  for  the  sale  of  the  lumber  to 
the  plaintiffs,  as  would  entitle  them  to  an  ac- 
tion against  the  defendant,  for  the  non-per- 
formance of  the  agreement  on  his  part ;  but 
whether  there  was  such  an  executed  contract 
of  sale  as  passed  the  title  of  the  property.  The 
contract  to  sell  did  not  change  the  property  in 
the  goods,  for  two  reasons:  first,  something  re- 
mained to  be  done  as  between  the  vendor  and 
vendees,  to  wit:  assorting  and  measuring  the 
lumber  for  the  purpose  of  ascertaining  the 
quantity  of  each  description,  contained  in  the 
arks  ;  and  second,  the  price  of  the  goods  ex- 
ceeded $50,  and  the  agreement  was  conse- 
quently within  the  Statute  of  Frauds,  2  R. 
S.,  136,  sec.  3.  That  the  title  does  not  pass 
where  anything  remains  to  be  done  between 
the  parties  for  the  purpose  of  ascertaining  eith- 
er the  price  or  quantity  of  the  article  sold,  is  so 
well  settled  that  cases  hardly  need  be  cited  in 
support  of  the  doctrine.  Rapelye  v.  Mackie,  6 
Cow.,  250;  Ward  v.  Shaw,  7  Wend.,  404;  Out- 
water  v.  Dodge,  7  Cow.,  85.  The  agreement  in 
this  case  was  to  sell  two  ark  loads  of  lumber, 
composed  of  different  qualities.  For  the  fourth 
223*]  quality  the  plaintiffs  were  to  pay  *$13 
per  1,000  feet;  how  much  was  to  be  paid  for  tbe 
other  descriptions  did  not  appear  on  tbe  trial. 
Assorting  and  measuring  the  lumber  was  evi- 
dently a  necessary  act  for  the  purpose  of  ascer- 
taining how  much  there  was  of  each  quality, 
and  how  much  the  plaintiffs  were  to  pay.  Uri- 
til  this  was  done  the  title  did  not  pass,  and  the 
plaintiffs  could  not  maintain  trover.  M' Donald 
v.  Hewett,  15  Johns.,  349. 

But  it  was  contended  on  the  argument,  that 
as  to  the  lumber  which  was  measured  and 
placed  upon  the  dock,  tbe  contract  was  com- 
pletely executed  ;  and  it  was  for  the  recovery 
of  that  portion  of  the  property  that  this  action 
was  brought.  What  were  the  facts  ?  The  con- 
tract was  entire  for  the  sale  of  all  the  lumber 
on  board  the  two  floats.  The  arks  were  taken 
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to  the  plaintiff's  dock,  and  4,381  feet  of  the 
fourth  quality  was  measured  by  the  parties  and 
placed  upon  the  dock.  This  was  on  Thursday 
or  Friday  in  the  week.  The  work  of  unload- 
ing and  measuring  was  then  suspended  for  the 
want  of  an  inspector.  The  defendant  repeated- 
ly urged  to  have  the  lumber  measured,  and 
complained  of  being  detained  for  want  of  a 
measurer.  He  was  told  that  it  was  a  common 
thing  to  be  obliged  to  wait  three  or  four  days 
or  a  week  for  a  measurer.  Things  remained 
in  this  situation  until  Saturday  evening,  when 
the  defendant  reloaded  the  lumber  which  had 
been  placed  upon  the  dock,  and  took  the  whole 
to  another  market.  It  was  proved  that  he  said, 
after  his  return  to  Ithaca,  that  he  had  suspic- 
ions that  the  plaintiffs  were  playing  off  about 
an  inspector.  Whether  all  of  the  fourth  quali- 
ty of  the  lumber  had  been  measured  does  not 
appear,  nor  is  that  perhaps  very  material.  The 
contract  was  for  the  sale  of  all  the  lumber  con- 
tained in  the  two  floats,  and  neither  party  was 
bound  to  deliver  or  receive  less  than  the  whole 
quantity.  The  parties  might,  no  doubt,  sever 
the  entirety  of  the  contract;  but  this  could  only 
be  done  by  their  assent.which,  like  every  other 
fact  that  is  made  the  basis  of  a  claim,  must  be 
established  by  proof.  In  this  case,  I  think  there 
was  no  evidence  of  such  an  assent.  How  does 
it  appear  that  the  plaintiffs  themselves  were 
willing  to  accept  and  pay  for  the  part  which 
had  been  measured,  without  also  receiving  the 
residue  ?  Possibly  their  willingness  to  do  so 
may  be  inferred  from  the  fact  of  their  bring- 
ing *the  present  action.  However  that  [*224 
may  be,  there  is  not  a  particle  of  evidence  from 
which  it  can  be  justly  inferred  that  the  defend- 
ant was  willing  to  sell  a  part  without  the  whole; 
but  quite  the  contrary.  When  he  became  weary 
of  waiting  for  an  inspector,  so  as  to  complete 
the  execution  of  an  entire  agreement,  or  sus- 
picious that  all  was  not  right,  he  reloaded  the 
part  which  had  been  measured,  and  took  the 
whole  to  another  market.  The  parties  did  not 
stop  after  measuring  the  4,000  feet,  on  the 
ground  that  any  part  of  the  contract  had  been 
consummated  by  a  delivery,  but  for  the  want 
of  an  inspector  to  measure  the  residue  of  the 
lumber.  Their  intention  was  to  proceed  as 
speedily  as  possible  to  the  complete  execution 
of  one  entire  agreement;  and  if  the  title  to  the 
4,000  feet  in  question  passed  to  the  plaintiffs, 
it  must  be  on  the  ground  that  each  particular 
board  or  piece  of  timber,  as  it  was  taken  from 
the  float  and  placed  upon  the  dock,  ceased  to 
be  the  property  of  the  seller  and  became  the 
property  of  the  buyer.  Such  a  doctrine  cannot 
be  maintained.  Measuring  and  placing  the  lum- 
ber upon  the  dock,  was  a  part  of  the  process 
of  a  delivery  to  the  purchaser,  but  until  the 
whole  was  measured  it  was  not  a  complete  sur- 
render by  the  seller  of  his  dominion  over  the 
property. 

It  is  not  denied  that,  on  a  contract  to  sell  a 
large  quantity  of  goods,  if  a  part  be  delivered 
by  the  vendor  and  accepted  by  the  vendee,  the 
title  to  the  particular  parcel  is  as  effectually 
changed,  as  though  the  whole  contract  had 
been  executed.  But  such  a  consequence  will 
only  follow  where  there  has  been  an  actual 
change  of  the  possession,  control  or  dominion 
over  the  property.  Such  is  not  this  case.  The 
defendant  never  parted  with  the  possession, 
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nor  did  he  place  the  goods  under  the  control 
of  the  plaintiffs. 

Several  cases  were  cited  on  the  argument 
which  have  little  to  do  with  the  one  before  the 
court.  Champion  v.  Short,  1  Camp.  N.  P. ,  53, 
proves  that  if  a  man  order  several  articles  from 
a  tradesman,  he  is  .not  obliged  to  receive  a  part 
only  of  the  goods  ;  but  if  he  accept  of  any  one 
article  forwarded,  he  is  precluded  from  insist- 
ing that  the  contract  was  entire,  and  must  pay 
for  all  the  goods  that  were  furnished.  In  Bragg 
v.  Cole,  6  J.  B.  Moore,  114,  the  defendant,  who 
225*]  had  agreed  for  *the  purchase  of  ten 
trees,  felled  and  carried  away  seven  of  the  num- 
ber, and  then  refused  to  pay  for  them,  accord- 
ing to  the  terms  of  the  contract,  until  the  others 
were  delivered.  The  court  held  that  he  had 
abandoned  the  entirety  of  the  contract;  that  it 
was  his  own  fault  that  the  remaining  trees  had 
not  been  taken  away,  and  that  the  plaintiff  was 
entitled  to  recover  for  the  seven  trees  which 
had  been  delivered.  In  Oxendale  v.  Wetherell, 
9  Barn.  &  C.,386,  the  defendant  had  received 
130  bushels  of  wheat,  on  a  contract  for  the  pur- 
chase of  250  bushels,  which  he  retained  after 
the  time  for  completing  the  delivery  had  ex- 
pired. The  court  held  that,  although  the  con- 
tract was  originally  entire,  the  defendant  hav- 
ing retained  the  130  bushels  delivered,  was 
bound  by  law  to  pay  for  it.  These  cases  prove, 
what  no  one  will  deny,  that  there  may  be  a 
severance  of  an  entire  contract ;  but  they  do 
not  establish  any  principle  which  will  enable 
the  plaintiffs  to  maintain  this  action. 

There  is  another  objection  to  this  action. 
The  plaintiffs  neither  paid  nor  tendered  the 
price  of  the  goods.  When  a  contract  of  sale 
has  been  concluded,  and  nothing  further  re- 
mains to  be  done  between  the  parties,  the  prop- 
erty of  the  goods  and  the  risk  of  accident  are 
transferred  to  the  vendee,  and  the  vendor  is  en- 
titled to  the  price.  But  unless  the  sale  was  ex- 
pressly made  upon  credit,  the  buyer  can  neith- 
er take  nor  sue  for  the  goods,  until  he  has  eith- 
er paid  or  tendered  the  price.  This  is  a  condi- 
tion precedent  implied  in  every  contract  for  the 
sale  of  goods,  where  no  day  of  payment  is  giv- 
en. Noy,  Maxims,  87,  88;  Mason  v.Lickbarrow, 
1  H.  Bl.,  363  ;  Clarkson  v.  Carter,  3  Cow.,  84  ; 
Tarling  v.  Baxter,  6  Barn.  &  C. ,  360  ;  Bloxam 
v.  Sanders,  4  Barn.  &  C.,  941.  This  condition 
may  be  waived  by  the  vendor;  and  if  he  make  an 
absolute  delivery  of  the  goods,  without  receiv- 
ing the  price,  the  property  passes  to  the  vendee. 
Chapman  v.  Lathrop,  6  Cow.,  110  ;  Furniss  v. 
Hone,  8  Wend.,  247.  But  to  prove  such  a  waiv- 
er, there  must  be  an  unconditional  parting  with 
the  possession  and  control  over  the  property  ; 
such  an  act  as  evinces  that  confidence  was  re- 
posed, and  credit  given  to  the  vendee.  Ward  v. 
Shaw,!  Wend. ,404;  Palmer  y.  Hand,\%  Johns., 
434.  In  this  case,  the  defendant,  Beach,  never 
226*]  *parted  with  the  possession  or  control 
over  the  property.  He  did  no  act  from  which 
it  could  be  inferred  that  confidence  was  re- 
posed in  the  vendee,  or  credit  given  for  the 
money. 

It  was  urged  that  payment  was  not  demand- 
ed by  the  defendant.  But  payment  or  a  tender 
of  the  price,  was  a  condition  precedent  on  the 
part  of  the  vendees,  and  they  could  not  make 
out  a  complete  title,  or  such  an  absolute  right 
to  the  possession  of  the  goods,  as  would  enable 
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them  to  maintain  this  action,  without  showing 
a  performance  of  the  condition  on  their  part. 
This  is  abundantly  proved  by  the  cases  already 
cited.  In  Topping  v.  Root,  5  Cow.,  404,the  ac- 
tion was  brought  upon  the  contract  of  sale  for 
not  delivering  a  quantity  of  hops.  A  part  of 
the  goods  had  been  delivered  and  payment  re- 
ceceived;  and  in  an  action  for  the  non-delivery 
of  the  residue,  it  was  held  that  the  plaintiff 
was  bound  to  aver  and  prove  that  he  was  ready 
to  pay  on  receiving  the  goods. 

The  nonsuit  was  properly  ordered,  and  the 
motion  to  set  it  aside  must  be  denied. 

New  trial  denied. 

Cited  in— 19  Barb.,  427  ;  62  Barb.,  262 ;  64  Barb.,  269 ; 
43  How.  Pr.,  439 ;  10  Abb.  N.  S.,  94 ;  33  Super.,  472. 


OAKLEY  ».  SCHOONMAKER. 

Landlord  and  Tenant —  Working  Farm  on  Shares 
— Summary  Proceedings  Cannot  be  Instituted 
under  Statute — Expiration  of  Term. 

When,  Instead  of  a  reservation  in  a  leass  of  a  cer- 
tain rent,  or  of  what  may  be  rendered  certain,  the 
tenant  is  only  bound  to  yield  a  proportion  of  the 
grain  raised  by  him,  or  in  other  words,  is  to  work 
the  farm  on  shares :  the  landlord,  upon  a  non-com- 
pliance with  the  terms  of  the  lease,  cannot  remove 
the  tenant  from  the  possession  of  the  demised  prem- 
ises by  availing  himself  of  the  statute  authorizing 
summary  proceeding's. 

Nor  can  such  proceedings  be  instituted  on  the 
ground  of  the  expiration  of  the  term  by  forfeiture; 
the  expiration  of  the  term  mentioned  in  the  statute 
means  expiration  by  lapse  of  time. 

Citations-2  R.  S.,  505,  sec.  30;  512,  sec.  28;  1  R.  S., 
747,  sec.  18 ;  1  Burr.,  587  ;  Co.  Litt.,  96  a ;  1  R.  L.,  440, 
sec.  23. 

T  ANDLORD  and  Tenant.  Schoonmaker, 
Jj  under  the  statute  authorizing  summary 
proceedings  to  obtain  the  possession  of  lands, 
presented  to  a  judge  of  the  Ulster  C.  P.  an  af- 
fidavit, in  which  he  stated  that  Jan.  18,  1833, 
he  executed  a  lease  of  a  farm  of  60  acres  to 
Oakley,  for  the  term  of  10  years,  to  be  extend- 
ed to  15  years  in  a  certain  event ;  by  the  terms 
of  which  lease  Oakley  was  to  yield  and  pay  to 
him  *one  third  part  of  all  the  grain  he  [*227 
should  raise  on  the  farm,  and  one  third  part  of 
all  the  potatoes  raised  over  20  bushels  ;  that 
Oakley  had  agreed  not  to  cut  any  wood  or  tim- 
ber, except  for  firewood  and  fencing  ;  the  fire- 
wood to  be  taken  from  fallen  timber,  and  if 
none  such  on  the  land,  then  from  the  largest 
and  oldest  of  the  green  timber;  and  not  to  carry 
off  any  wood  or  timber.  He  then  proceeded  to 
state  that  he  had  not  received  any  rent  ;  that 
Mar.  11,  then  instant  (the  affidavit  being  made 
Mar.  13,  1834),  he  had  demanded  the  rent  of 
Oakley,  which  he  utterly  refused  to  pay  ;  and 
that  Oakley  had  not  complied  with  the  terms 
of  the  lease.in  burning  the  old  wood  exclusively, 
of  which  he  alleged  there  was  a  sufficiency, 
but  was  cutting  and  destroying  the  young, 
green  timber  for  firewood.  That  the  lease  be- 
ing forfeited,  as  he  considered  it,  Oakley  still 
held  possession  of  the  premises  against  his  will 
and  consent.  Upon  receiving  this  affidavit  the 
judge  issued  a  summons,  requiring  Oakley  to 
show  cause  by  a  certain  day  why  the  posses- 
sion of  the  premises  should  not  be  delivered  to 
Schoonmaker,  according  to  the  statute,  etc. 
On  the  day  assigned  Oakley  appeared,  and  ob- 
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jected  to  the  jurisdiction  of  the  judge.because 
the  affidavit  of  Schoonmaker  did  not  state  that 
satisfaction  for  the  rent  due  could  not  be  ob- 
tained by  distress  of  goods  on  the  premises  ; 
and  alleged  that  he  appeared  solely  for  the  pur- 
pose of  making  such  objection.  To  which  the 
landlord  answered  :  1.  That  by  the  terms  of 
the  lease  no  goods  were  distrainable,  as  there 
was  no  certain  rent  secured  ;  2.  That  Oakley 
had  committed  waste.  The  judge  ruled  that 
the  affidavit  was  sufficient  to  confer  jurisdic- 
tion, and  Oakley  not  filing  with  him  an  affida- 
vit, denying  the  facts  stated  in  the  landlord's 
affidavit,  he  forthwith  issued  a  warrant, direct- 
ing Oakley  to  be  removed  from  the  demised 
premises,  and  to  have  Schoonmaker  put  into 
the  full  possession  of  the  same;  which  warrant 
was  executed  according  to  its  requirements. 
Oakley  sued  out  a  certiorari,  removing  the  pro- 
ceedings into  this  court.  The  case  was  submit- 
ted on  written  arguments. 
228*]  *Mr.  J.  O.  Linderman,  for  the 
tenant. 

Mr.  J.  D.  Ostrander,  for  the  landlord. 

By  the  Court,  Savage,  Ch.  J.  By  the  Stat- 
ute 2R.S.,  512, sec.  28,tenants  for  years.among 
others,  may  be  removed  by  certain  officers, 
among  whom  are  judges  of  county  courts,  in 
certain  cases:  1.  Where  the  tenant  holds  over 
after  the  expiration  of  his  term  ;  2.  Where  he 
holds  over  without  permission  of  the  landlord, 
after  default  in  payment  of  rent,  pursuant  to 
the  agreement  under  which  the  premises  are 
held,  and  satisfaction  for  such  rent  cannot  be 
obtained  by  distress  of  any  goods,  and  a  de- 
mand of  such  rent  shall  have  been  made,  or 
three  days'  notice  in  writing  shall  have  been 
given,  requiring  the  payment  of  such  rent,  or 
the  possession  of  the  premises. 

The  counsel  for  the  tenant  contends  that  the 
affidavit  is  insufficient  to  give  jurisdiction  to  the 
judge,  because  it  does  not  state  that  any  rent 
was  due,  nor  that  satisfaction  for  such  rent 
could  be  obtained  by  distress  of  any  goods. 
He  further  insists  that  the  rent  in  this  case  was 
sufficiently  certain  to  authorize  a  distress,  and 
that  the  remedy  given  by  the  statute  was  in- 
tended to  apply  in  such  cases  only  where  goods 
enough  cannot  be  found  to  satisfy  the  rent  by 
way  of  distress.  The  counsel  for  the  landlord 
contends  that  satisfaction  for  the  rent  could 
not  be  obtained  by  distress  of  any  goods,  be- 
cause the  amount  of  rent  was  not  fixed;  it  was 
uncertain  how  much  grain  would  be  raised, 
and  the  amount  due  the  landlord  was  of  course 
uncertain.  He  refers  to  1  R.  S.,  747,  sec.  18, 
where  it  is  enacted  that  "When  any  certain 
services  or  certain  rent  reserved  out  of  any 
lands  or  tenements  shall  not  be  paid  or  ren- 
dered when  due,  the  person  entitled  thereto, 
may  distrain  for  the  same,"  to  show  that  there 
could  be  no  distress  in  this  case.  It  is  true, 
that  by  statute  as  well  as  at  the  common  law, 
a  distress  may  be  made  as  well  for  services  as 
for  rent;  but  there  is  quite  a  difference  in  the 
proceedings  upon  the  distress  in  the  two  cases. 
In  the  one  case  the  distress  is  taken  as  a  pledge, 
in  nature  of  a  nomine  pcence,  to  be  held  until 
the  services  shall  be  rendered  ;  in  the  other 
it  is  the  means  of  satisfaction  of  the  debt,  and 
229*]  is  in  the  nature  of  an  execution.  *1 
Burr. ,  587.  The  counsel  for  the  tenant,  there- 
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fore,  gains  nothing,  when  he  cites  Co.  Litt., 
96  a,  to  show  that  a  distress  may  be  made  for 
a  default  of  the  tenant,  in  shearing  the  land- 
lord's sheep,  where  the  holdingwas  upon  the 
performance  of  that  service.  The  distress  re- 
ferred to  in  the  statute  giving  this  summary 
remedy  is  a  remedy  for  the  satisfaction  of  the 
rent,  by  distress  and  sale  of  goods.  And  on 
the  other  hand  it  seems  to  me  that  when  the 
counsel  for  the  landlord  demonstrates,  as  he 
has  done  very  clearly,  that  no  distress  could 
be  made  in  this  case,  that  he  has  also  shown 
that  his  client's  case  is  not  embraced  within 
the  statute. 

Our  statute  giving  the  landlord  a  summary 
remedy  in  certain  cases  is  but  of  recent  date. 
Previous  to  the  Statute  of  1820,  the  landlord, 
in  such  cases,  was  obliged  to  resort  to  his  ac- 
tion. We  have  long  had  a  statute  authorizing 
a  landlord  to  proceed  and  obtain  possession  of 
demised  premises,  when  the  tenant  failed  in 
paying  his  rent.  The  remedy  was  and  still  is 
by  ejectment  ;  but  the  landlord  must  show, 
either  by  proof  on  the  trial,  or  by  affidavit,  if 
judgment  goes  by  default,  that  there  was  no 
sufficient  distress  on  the  premises  countervail- 
ing the  arrears  of  rent.  1  R.  L..  440,  sec.  23  ; 
2  R.  S.,  505,  sec.  30.  The  statute  under  which 
these  proceedings  were  commenced  was  in- 
tended to  give  a  similar  remedy,  in  a  summary 
way  ;  that  is,  if  the  landlord  could  not  obtain 
his  rent  by  reason  of  defect  of  goods  upon 
which  he  might  distrain  to  obtain  satisfaction 
of  his  rent.  But  the  remedy  by  ejectment  does 
not  exist,  unless  the  landlord  has  reserved  the 
right  of  re-entry  for  want  of  a  sufficient  dis- 
tress; nor  has  he  a  remedy  under  the  recent 
statute,  unless  he  has  a  right  to  distrain  his 
tenant's  goods  to  obtain  satisfaction  of  his 
rent. 

The  Legislature,  I  apprehend,  did  not  in- 
tend to  create  a  tribunal  to  determine  whether 
the  tenant  had  been  guilty  of  a  forfeiture. 
By  the  44th  section  it  is  provided  that  the 
warrant  shall  not  issue  to  remove  the  tenant, 
if  he  shall,  before  the  issuing  thereof,  pay  the 
rent  due,  and  all  costs  and  charges,  or  give 
security  to  pay  the  same  in  ten  days.  Hence 
it  appears  that  although  the  rent  was  not  paid 
when  due,and  proceedings  have  been  instituted 
against  the  tenant,  and  he  has  been  adjudged 
to  be  in  default,  still  he  shall  not  forfeit  his 
estate,  if  *he  pays  the  rent,  or  secures  [*23O 
it.  To  enable  the  landlord  to  avail  himself  of 
this  provision  of  the  statute,  it  is  very  manifest 
that  a  sum  certain  should  be  specified  as  being 
due.  In  this  case  it  is  not  shown  what  sum  is 
claimed  ;  nor  does  it  appear  that  any  rent  was 
due,  if  rent  is  the  appropriate  term  for  the 
share  of  the  produce  belonging  to  the  land- 
lord. By  the  agreement,  a  proportion  of  the 
produce  was  to  belong  to  the  landlord  ;  but  it 
does  not  appear  that  any  produce  was  raised. 
The  landlord  demanded  his  share, but  he  omits 
to  state  that  any  grain  was  raised  on  the  de- 
mised premises.  If,  however,  he  had  done  so, 
I  do  not  think  he  could  have  brought  his  case 
within  the  statute  ;  the  share  to  be  received  by 
him,  although  the  compensation  he  receives 
for  the  use  of  his  land,  is  rather  in  lieu  of  rent 
tha'n  rent  itself.  It  is  not  certain,  nor  can  it 
be  made  certain,  within  the  rule  permitting  a 
distress.  Where  a  certain  sum  of  money  is 
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mentioned,  the  amount  is  easily  ascertained  ; 
so  where  a  certain  quantity  of  grain,  as  20 
bushels  of  wheat,  or  other  quantity,  I  suppose 
the  certainty  would  be  sufficient ;  but  how 
shall  the  landlord  ascertain  to  a  certainty  the 
quantity  and  value  of  one  third  of  all  the  grain, 
so  as  to  proceed  by  process  in  the  nature  of  an 
execution,  The  landlord  cannot  avail  himself 
of  the  tenant's  violation  of  his  agreement,  as 
to  cutting  wood,  if  that  were  an  act  which 
would  work  a  forfeiture.  That  is  not  the  ex- 
piration of  the  time  referred  to  in  the  1st  sub- 
division of  the  28th  section.  The  statute  means 
expiration  by  lapse  of  time.  It  is  competent, 
perhaps  it  would  be  wise,  for  the  Legislature 
to  provide  a  remedy  for  a  case  like  this  ;  but 
the  present  statute  does  not  embrace  it.  The 
proceedings  of  the  judge  must  be  reversed  and 
restitution  awarded,  with  costs. 

Judgment  accordingly. 

Cited  in— 9  N.  Y.,  37 :  44  N.  Y.,  493 ;  33  How.  Pr., 
407 ;  21  Wis.,  61. 


231*]  *THE PEOPLE*?.  NOAH  H.  WARD. 

Indictment,  Trial  and  Acquittal  for  Forgery  as 
a  Bar  to  Subsequent  Indictment — Admissibility 
of  Evidence  of  Confession. 

An  indictment,  trial  and  acquittal  for  the  forgery 
of  a  certificate  of  deposit  of  money  in  a  bank,  is  no 
bar  to  a  subsequent  indictment  for  an  attempt  to 
obtain  money  from  another  bank,  by  color  of  a 
forged  letter  inclosing  the  certificate  of  deposit,and 
desiring  the  amount  to  be  transmitted  to  the  writer 
of  the  letter. 

Evidence  of  the  confession  of  a  criminal,  made  to 
a  magistrate  previous  to  examination,  on  the  de- 
claration of  the  magistrate  that  it  would  be  better 
for  the  accused  to  make  a  full  confession,  is  not 
admissible. 

Citations-2  R.  S.,  677,  sec.  53 ;  698,  sec.  3 ;  1  Chit. 
Cr.  L.,  68,  465. 

rpHE  prisoner  was  indicted  for  an  attempt  to 
JL  obtain  money  from  the  Farmers'  Bank  at 
Troy,  by  color  of  a  forged  letter  purporting  to 
be  signed  by  one  S.  S.  Shepard,  in  which  was 
inclosed  a  certificate  of  deposit  of  the  Bank  of 
Monroe  for  $1,200.  The  guilt  of  the  prisoner 
was  established  on  the  trial  by  proof  of  his 
confession  made  to  a  magistrate, who  told  him 
previous  to  its  being  made  that  it  would  be 
better  for  him  to  make  a  full  confession;  which 
he  accordingly  made  and  subsequently  repeat- 
ed in  the  hearing  of  the  magistrate  and  another 
person.  It  also  appeared,  that  before  the  trial 
for  this  offense  the  prisonef  had  been  tried  for 
the  forgery  of  the  certificate  of  deposit  and 
acquitted.  The  General  Sessions  of  Rensselaer 
Co.,  before  whom  the  trial  was  had,  suspended 
the  giving  of  judgment,  and  asked  the  advice 
of  this  court  upon  the  following  questions :  1. 
Is  the  indictment  sustainable?  2.  Was  the  evi- 
dence of  the  confession  to  the  magistrate  prop- 
erly received? 

Mr.  H.  P.  Hunt,  for  the  prisoner. 

Mr.  J.  C.  Lansing,  District  Atty.  of  Rens 
selaer  Co.,  for  the  people. 

By  the  Court,  Nelson,  J.  The  indictment 
is  sufficient  to  charge  the  prisoner  with  the  of 
fense  of  an  attempt,  by  "  color  of  a  false  token 
or  writing,"  fraudulently  to  obtain  money  from 
the  Farmers'  Bank,  within  the  provisions  01 
the  Statute  2  R.  S.,  677,  sec.  53;  698,  sec.  3 
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The  previous  indictment  and  acquittal  for  the 
alleged  forgery  of  the  certificate  of  deposit  is 
no  bar  *to  this  indictment.  The  two  [*232 
offenses  were  distinct ;  the  counterfeit  letter 
and  use  made  of  it,  did  not  constitute  a  mate- 
rial ingredient  in  the  crime  of  forgery.  That 
depended  upon  the  alteration  of  the  certificate 
with  the  intent  to  defraud  some  person,  which 
of  itself  constituted  a  crime.  The  offense  al- 
eged  in  this  indictment  was  committed  to  carry 
Into  effect  more  successfully  the  other  offense; 
jut  has  no  more  necessary  connection  with  it, 
than  the  setting  fire  to  a  dwelling-house  for  the 
aurpose  of  the  more  effectually  concealing  the 
perpetration  of  a  larceny  has  to  the  larceny  it- 
self. 

The  evidence  of  the  confession  made  to  the 
magistrate  was  inadmissible;  the  prisoner  was 
influenced  by  the  hope  of  favor  held  out  to 
him  by  one  of  the  conservators  of  the  peace, 
who  he  might  well  suppose  had  the  ability  in 
some  way  to  make  good  the  opinion  expressed. 

Chit.  Cr.  L.,  «8,  465. 

Distinguished— 3  How.  Pr.,  230. 


ANDREWS  v.  WOODMANSEE. 

Slander — Charge  of  Forgery — Denial  of  Surety 
of  His  Signature  to  Note — Pleading. 

Slander  will  not  lie  against  a  person  called  on  for 
the  payment  of  a  note,  alleged  to  have  been  signed 
by  him  as  a  surety,  for  the  speaking  of  words  de- 
nying his  signature,  and  that  he  ever  gave  author- 
ity to  another  to  affix  his  name  to  the  note. 

An  innuendo,  that  by  the  speaking  of  such  words 
the  defendant  meant  to  impute  the  crime  of  forgery 
to  the  maker,  will  not  help  the  case. 

It  seems,  however,  that  where  words  have  a  covert 
meaning,  being  spoken  in  ironical,  oblique  or  am- 
biguous terms,  that  a  declaration  in  such  case  con- 
taming  an  averment  that  the  words  were  spoken 
with  the  intent  to  charge  a  crime,  would  be  good. 

Citations— Holt,  425 ;  5  East,  463 ;  4  Wend.,  320. 

DEMURRER  to  declaration.  This  is  an  ac- 
tion of  slander  for  words  spoken.  The 
declaration  contains  seven  counts.  The  plaint- 
iff, after  stating  as  introductory  matter  that 
the  defendant  signed  a  promissory  note  for  $70 
as  surety  for  him  to  one  Daniel  Fancher, which 
was  delivered  to  Fancher  and  that  the  defendant 
intended  to  cause  it  to  be  suspected  and  be 
lieved  by  the  neighbors  of  the  plaintiff  and 
other  good  and  worthy  citizens  that  the  plaint- 
iff was  guilty  of  forgery  or  accessory  thereto, 
charged  in  the  first  count  that  the  defendant 
in  speaking  of  the  note  said:  "  I  never  signed 
the  note  that  was  going  to  Fancher,  or  saw 
the  note  in  God's  world,"  meaning  thereby 
*that  the  note  was  a  forgery  and  that  [*233 
the  plaintiff  was  guilty  of  the  same.  The 
words  in  the  second  count  are :  "  I  never  signed 
a  note  with  Thomas  Andrews  that  was  going 
to  Fancher  in  God's  world,"  Third  count: 
"  I  would  give  five  dollars  if  I  could  write  as 
well  as  that,"  meaning  the  signature  of  his 
name  to  the  note.  Fourth  count:  "I  never 
signed  that  note  that  Fancher  has  got,  in  the 
world,  and  I  would  give  five  dollars  if  I  could 
write  as  well  as  my  name  is  wrote  on  that 
note."  Fifth  count  states  a  discourse  with 
Fancher  concerning  the  note,  and  alleges  the 
words  spoken  to  be  thus:  "  You  (meaning 
Fancher)  have  not  got  a  note  with  my  hand 
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writing  to  it;  I  never  signed  a  note  with  An- 
drews." Sixth  couiit  states  the  words  as  fol- 
lows: "  I  never  put  my  name  to  that  note, 
nor  gave  him  (meaning  the  plaintiff)  liberty  to 
do  it  in  God's  world."  The  seventh  count 
charges  the  words  to  be,  "  he  (meaning  the 
plaintiff)  forged  the  note."  The  words  in  each 
count  were  followed  by  an  innuendo  that  the 
defendant  meant  to  impute  to  the  plaintiff  the 
crime  of  forgery,  either  as  principal  or  acces- 
sory. To  the  last  count  the  defendant  pleaded 
non  cul.,  and  put  in  a  general  demurrer  to  the 
first  six  counts  The  plaintiff  joined  in  de- 
murrer. 

Mr.  I,  L.  Wendell,  for  the  defendant,  in 
sisted  that  the  words  set  forth  in  the  first  six 
counts  were  not  on  their  face  slanderous,  or 
capable  of  being  rendered  so  by  the  most  forced 
construction.  Tie  admitted  that  words  spoken 
ironically,  obliquely  or  in  ambiguous  terms, 
may  be  rendered  actionable  by  an  averment 
that  they  were  spoken  with  the  intent  to  charge 
a  crime,  but  contended  that  without  such  aver 
ment  they  are  not  actionable  unless  slanderous 
per  se.  That  such  is  the  proper  mode  of  de- 
claring in  such  cases,  he  cited  Queen  v.  Dr. 
Browne,  Sir  John  Holl.,  425;  Woolnoth  v. 
Meadows,  5  East.  463;  Gibson  v.  Williams,  4 
Wend.,  320,  and  Rex  v.  Horne,  2  Cowp.,  683. 
Here  is  no  such  averment.  The  intent,  charged 
in  the  introductory  part  of  the  declaration, 
being  mere  matter  of  inducement  which  the 
plaintiff  is  not  bound  to  prove,  does  not  sup- 
ply the  want  of  the  averment. 
234*]  *Mr.  C.  P.  Kirkland.for  the  plaint- 
iff, insisted  that  the  declaration  contained  all 
necessary  averments,  and  that  at  all  events  the 
sixth  count  was  good;  the  words  in  it  neces 
sarily  implying  a  charge  of  forgery,  and  au- 
thorizing the  innuendo  to  that  effect. 

By  the  Court,  Bronson,  J.  The  words  laid 
in  the  first  six  counts  of  the  declaration  are  not 
in  themselves  actionable,  and  can  only  be  made 
so  by  such  averments  in  relation  to  extrinsic 
matters,  and  the  application  of  the  words,  as 
will  show,  that  the  defendant  imputed  to  the 
plaintiff  a  criminal  offense.  In  such  cases, 
the  usual  mode  of  declaring  is  to  aver  in  the 
first  place  the  existence  of  those  extrinsic  facts 
by  reference  to  which  the  words  become  ac- 
tionable; then,  that  the  words  spoken  related 
to  those  facts,  which  part  of  the  count  is  usu- 
ally termed  a  colloquium  ;  and  lastly.by  proper 
innuendoes,  to  point  the  application  of  the 
words  to  the  previous  averments  in  the  count. 
In  short,  the  plaintiff  must  so  state  his  com- 
plaint, that  it  will  appear  from  the  declara- 
tion, supposing  all  the  allegations  to  be  true, 
that  he  has  been  charged  with  a  crime,  Where 
this  is  done  the  count  will  be  sufficient;  and 
whether  such  a  charge  was  in  fact  made,  will 
then  be  a  question  of  evidence  on  the  trial,  to 
be  decided  by  the  jury. 

The  plaintiff  in  this  case,  after  the  usual  in- 
troductory statement  that  he  is  a  man  of  good 
fame,  and  has  never  been  guilty  of  the  crime 
of  forgery  or  of  procuring  any  forgery  to  be 
committed,  avers  that  he  had  purchased  a 
horse  of  Daniel  Fancher,  and  for  the  payment 
of  the  price  he  gave  his  promissory  note  to 
Fancher  for  the  sum  of  $70,  which  note  the 
defendant  signed  as  his  surety,  in  his  own 
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proper  handwriting.  The  first  count  then  states 
a  discourse  by  the  defendant,  of  and  concern- 
ing the  plaintiff-  and  of  and  concerning  the 
note,  and  whether  the  defendant  had  executed 
it  as  surety;  and  that  the  defendant  then  and 
there  spoke  and  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  note, 
the  following  words:  "  I  (meaning,  etc.)  never 
signed  the  note  that  was  given  to  Fancher,  or 
saw  the  note  in  God's  world."  This,  omitting 
the  innuendoes,  which  can  only  explain  with- 
out enlarging  the  meaning  of  the  words,  is  the 
substance  of  the  first  count.  Taking  the  words 
in  connection  *with  the  preceding  aver-  [*235 
ment,  it  is  evident  that  the  defendant  uttered  a 
falsehood,  but  he  did  not  impute  to  the  plaint- 
iff the  crime  of  forgery.  It  may  be  true  that 
he  never  signed  or  saw  the  note,  and  yet  that 
the  plaintiff  neither  forged  it  himself  or  pro- 
cured it  to  be  done.  Indeed  it  may  be  that  the 
defendant's  name  was  subscribed  to  the  note 
by  his  express  authority.  Whether  the  words 
can  be  rendered  actionable  by  further  aver- 
ments or  a  different  mode  of  framing  the  count, 
need  not  now  be  considered.  It  is  sufficient 
for  the  present  that  the  count  does  not  show 
that  the  plaintiff  has  been  charged  with  a  crim- 
inal offense. 

In  .the  case  of  Queen  v.  Dr.  Browne,  Sir 
John  Holt.,  425,  the  alleged  libel  was  appar- 
ently harmless,  but  the  information  laid  the 
matter  to  have  been  published  ironically.  In 
Woolnoth  v.  Meadows,  5  East,  4(53,  the  words 
were  of  doubtful  import,  and  the  declaration, 
after  the  usual  introductory  matter  and  setting 
forth  the  words,  contained  an  express  aver- 
ment that  they  were  uttered  and  published  by 
the  defendant  with  intent  and  meaning  to  con- 
vey, and  that  the  same  were  understood  and 
believed  to  convey  a  charge  of  the  particular 
crime  mentioned  in  the  declaration.  Ld.  Ellen- 
borough,  Ch.  J.,  thought  this  averment  would 
relieve  the  case  from  any  doubt  arising  from 
the  equivocal  import  of  the  words.  In  Gibson 
v.  Williams,  4  Wend.,  320,  the  difficulty  was 
in  showing  the  application  of  the  words  to  the 
plaintiff,  and  the  declaration,  after  stating  the 
words, averred  the  existence  of  particular  facts 
to  show  that  the  words  used  must  have  been 
spoken  of  the  plaintiff.  There  was  also  a 
further  averment  that  the  defendant  by  speak- 
ing the  words  insinuated  and  meant  to  be  un- 
derstood as  charging  the  plaintiff  with  being 
a^thief  and  having  stolen  hams,  and  that  the 
words  were  so  understood  by  those  who  heard 
them.  The  court  noticed  this  averment,  and 
remarked  that  whether  such  was  the  intention 
of  the  defendant  was  a  question  of  fact  to  be 
determined  by  the  jury,  upon  the  evidence 
presentefl  to  them  on  the  trial. 

The  second,  third,  fourth  and  fifth  counts 
are  as  objectionable  as  the  first.  The  in- 
nuendo which  follows  the  words  in  each  of 
these  counts  will  not  help  the  case.  The  office 
of  an  innuendo  is  to  point  the  application,  not 
to  enlarge  the  sense  of  *the  words.  It  [*236 
is  not  the  subject  of  proof,  and  only  adds  such 
explanatory  matter  in  relation  to  the  words 
uttered  as  must  have  been  understood  by  the 
hearers  at  the  time. 

But  it  is  said  that  the  sixth  count  can  be  sus- 
tained. It  states  that  the  defendant,  in  a  dis- 
course with  Fancher  and  others,  spoke  and 

WEND.  15. 


'183B 


BKOTHERTON  v.  WRIGHT. 


236 


-published  of  and  concerning  the  plaintiff,  and 

•  of  and  concerning  the  note,  and  whether  the 
defendant  had  signed  his  name  thereto  in  his 

•  own  proper  handwriting,  and  whether  the  de- 
fendant had  given  the  plaintiff  liberty  to  sign 
.his  name  to  the  note,  and  whether  the  signa- 
ture purporting  to  be  in  the  handwriting  of  the 
defendant   was  a  forgery,  these  words:     "I 
never  put  my  name  to  that  note,  nor  gave  him 

•(meaning  the  plaintiff)  liberty  to  do  it  in  God's 
world"  (meaning  thereby  that  the  plaintiff 
had  been  guilty  of  forgery,  and  feloniously 
signed  the  defendant's  name  to  the  note  with- 
out his  consent).  This  conclusion  does  not 
follow  from  the  words.  Supposing  them  true, 
the  defendant  may  still  have  authorized  some 
third  person  to  subscribe  his  name  to  the  note, 
or  if  it  be  a  forgery,  the  plaintiff  may  have 
passed  it  to  Fancher  without  any  knowledge 
of  that  fact.  If  the  words  can  be  rendered 
actionable,  it  cannot  be  done  without  some 
further  averment,  either  about  the  occasion  or 
manner  of  speaking  them,  or  the  intent  with 
which  they  were  uttered. 
Judgment  for  the  defendoCnt. 

Cited  in— 17  Wend.,  430 ;  19  Wend.,  299;  23  Wend., 
424 ;  7  Barb.,  261 ;  17  How.  Pr.,  73 ;  37  Mo.,  329. 


237*]  *BROTHERTON  v.  WRIGHT. 

.Justice  Court — Action  of  Trespass — Plea  of  Ti- 
tle— Practice  in  C.  P. — Proof  by  Justice  of 
Pleadings  Before  Him — Costs. 

Where  a  plea  of  title  is  interposed  in  an  action  of 
quare  clauaum  fregit  in  a  justice's  court,  and  the 
plaintiff  proceeds  in  the  C.  P.,  and  the  defendant 
there  pleads  the  general  issue  and  accompanies 
such  plea  with  a  notice  of  title  in  himself  and  also 
title  in  others,  the  C.  P.,  may  disregard  the  pleading's 
before  them.so  far  as  to  limit  the  defense  to  the  plea 
of  title;  and  if  the  defendant  fails  to  show  title  in 
himself,  to  direct  a  verdict  for  the  plaintiff. 

The  justice  before  whom  the  suit  was  commenced 
may  prove  the  pleadings  exhibited  before  him, 
without  producing  his  docket  or  a  transcript. 

It  is  sufficient  that  the  declarations  in  the  two 
courts  be  substantially  alike. 

A  plaintiff  in  a  case  thus  removed  to  the  C.  P.,  by 
a  plea  of  title,  is  entitled  to  full  costs. 

Citations-2  R.  S.,  236,  sec.  59 :  270,  sec.  248 :  10 
Wend.,  596 ;  11  Wend.,  644 ;  12  Wend.,  207 ;  7  Cow., 
346. 

TERROR  from  the  Onondaga  C.  P.  Wright 
JL!  sued  Brotherton  in  a  justice's  court,  and 
declared  in  trespass  quare  clausam  fregit,  set- 
ting forth  the  close  by  abuttals  ;  to  which  the 
defendant  pleaded  title,  and  gave  bonds  for 
his  appearance  in  the  C.  P.,  if  the  plaintiff 
should  elect  to  prosecute  his  suit  there.  The 
plaintiff  prosecuted  his  suit  in  the  C.  P.,  and 
declared  for  a  trespass  upon  the  same  close. 
The  defendant  now  put  in  a  plea  of  the  gen- 
eral issue,  and  accompanied  the  same  with  a 
notice  that  he  would,  on  the  trial  of  the  cause 
prove  title  in  himself,  and  also  in  two  other 
persons.  On  the  trial,  the  justice  before  whom 
the  suit  was  brought  was  called  as  a  witness 
by  the  plaintiff,  and  identified  the  declaration 
and  plea  put  in  before  him.  The  defendant 
objected  to  this  proof, unless  the  justice's  dock- 
et was  produced.  The  court  overruled  the  ob- 
jection. The  defendant  objected  to  the  plaint- 
iff's showing  the  present  suit  to  be  brought  for 
the  same  cause  of  action  prosecuted  before  the 


justice,  because  the  declarations  in  the  two 
courts  varied  in  the  description  of  the  locus  in 
quo,  and  in  the  trespass  charged.  The  decla- 
rations were  substantially  alike,  and  the  plaint- 
iff's counsel  stated  that  he  would  ask  for  only 
nominal  damages.  The  court  overruled  the 
objection,  and  decided  that  they  would  confine 
the  plaintiff  to  the  causes  of  action  stated  in 
in  the  declaration  before  the  justice.  The 
plaintiff  then  asked  the  court  to  strike  out  the 
*plea  of  the  general  issue.and  that  part  [*238 
of  the  notice  subjoined  thereto  which  set  up 
title  in  third  persons.  The  court  ruled  that 
they  would  limit  the  defendant  in  his  proofs 
to  the  plea  of  title  put  in  by  him  before  the  jus- 
tice, and  thereupon  the  plaintiff  rested.  The 
defendant  applied  for  a  nonsuit,  which  was  de- 
nied. He  then  read  in  evidence  a  deed  from 
Peter  Smith  to  Daniel  Brotherton,  bearing  date 
Mar.  9,  1818,  conveying  certain  premises  de- 
scribed as  land  patented  to  the  grantor  by  the 
State,  and  also  a  deed  from  Daniel  Brotherton 
to  Daniel  Brotherton,  Jr.,  the  defendant  in 
this  cause,  dated  in  Apr.,  1820,  conveying  50 
acres,  part  of  the  premises  conveyed  by  Smith, 
and  proved  that  the  premises  described  in  the 
deed  last  mentioned  were  the  same  as  those  de- 
scribed in  the  plaintiff's  declaration.  Testi- 
mony was  then  adduced  in  reference  to  the 
possessions  of  the  locus  in  quo  by  the  plaintiff 
and  by  the  defendant,  and  the  court  thereupon 
charged  the  jury  that  the  evidence  adduced  by 
the  defendant  did  not  show  title  in  him,  and 
that  the  jury  ought  to  find  a  verdict  for  the 
plaintiff  for  at  least  nominal  damages,  if  satis- 
fied that  the  plaintiff  was  in  possession  of  the 
premises  at  the  time  of  the  alleged  trespass,  in 
the  summer  of  1831,  which  they  should  consid- 
er admitted  by  the  plea  of  title.  The  jury 
found  for  the  plaintiff.with  six  cents  damages. 
The  court  gave  the  plaintiff  full  costs,  on  the 
ground  of  the  plea  of  title  having  been  inter- 
posed in  the  justice's  court,  and  judgment  was, 
accordingly,  rendered  for  $45.67  damages  and 
costs.  The  defendant  having  excepted  to  the 
several  decisions  made  by  the  C.  P.,  and  to  the 
charge  to  the  jury,  and  procured  a  bill  of  ex- 
ceptions to  be  sealed,  sued  out  a  writ  of  error. 

Mr.  G.  Lawrence,  for  plaintiff  in  error. 

Mr.  H.  F.  Mather,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  I  will  con- 
sider the  exceptions  in  the  order  in  which 
they  arose  in  the  court  below.  The  C.  P.  de- 
cided correctly  in  receiving  the  testimony  of 
the  justice,  without  requiring  the  production 
of  his  docket.  *The  Revised  Statutes,  [*239 
Vol.  II.,  p.  270,  sec.  248,  provide  that  "The 
proceeedings  in  any  cause,  had  before  a  jus- 
tice,may  be  proved  by  the  oath  of  the  justice." 
By  the  previous  sections,  it  had  been  provid- 
ed that  a  justice's  docket,  or  a  transcript  cer- 
tified by  him,  shall  be  good  evidence  before 
himself  ;  and  a  transcript  signed  by  him,  veri- 
fied by  a  certificate  of  the  county  clerk,  shall 
be  evidence  in  all  courts.  The  section  referred 
to  then  provides  that  the  proceedings  before 
a  justice  may  be  proved  by  his  oath.  The 
evidence  here  embraced  the  pleadings  only  ; 
which  was  proper,  particularly  as  they  were 
produced  in  court.  In  10  Wend.,  596,  Nelson, 
J.,  says  that  the  contents  of  the  docket  cannot 
be  proved  by  parol.  Here  no  contents  of  the 
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docket  were  proved  .except  the  pleadings  which 
were  produced. 

There  is  no  material  variance  between  the 
declaration  before  the  justice  and  the  declara- 
tion in  the  C.  P.  The  words  of  the  statute  are, 
that  "the  plaintiff  in  such  suit  shall  declare 
only  for  the  same  cause  of  action  whereon  he 
relied  before  the  justice."  The  two  declara- 
tions agree  in  stating  that  the  trespass  was  com- 
mitted on  the  same  lot  as  described  by  metes 
and  bounds,  and  the  trespass  is  laid  on  the 
same  day.  The  declaration  in  the  C.  P.,  like 
many  other  pleadings,  contains  a  great  deal  of 
useless  verbiage,  but  surplusage  does  not  viti- 
ate, nor  in  this  case  does  it  prove  a  variance. 

The  court  decided  that  the  defendant  must 
be  confined  to  the  defense  before  the  justice. 
The  language  of  the  statute  is  explicit,  that 
"the  plaintiff  shall  declare  only  for  the  same 
cause  of  action  whereon  he  relied  before  the 
justice;  and  the  plea  or  plea  and  notice  of  the 
defendant  shall  be  the  same  which  he  tendered 
to  the  justice."  In  the  case  of  Tuthill  v.  Clark, 
11  Wend.,  644,  and  12  Id.,  207,  it  was  held, 
that  in  case  the  parties  in  the  C.  P.  departed 
from  the  pleadings  before  the  justice,  the 
proper  mode  of  correcting  the  proceeding  was 
by  special  motion;  but  if  both  parties  go  to  trial 
under  a  different  state  of  pleadings,  without 
making  such  motion,  the  suit  in  such  case  must 
be  considered  an  original  suit  in  the  C.  P.  In 
this  case,  it  has  already  been  remarked  that  the 
declaration  is  substantially  the  same  in  both 
24O*J  *courts.  The  plea  before  the  justice 
was  a  plea  of  title  simply;  in  the  C.  P.,  the 
defendant  pleaded  the  general  issue,  and  gave 
notice  of  title  in  himself,  and  also  title  in 
two  others.  The  plaintiff  was,  therefore,  cor- 
rect in  moving  to  confine  the  defendant  to  his 
defense  before  the  justice,  and  it  was  not  too 
late  to  make  the  motion  at  the  trial.  7  Cow., 
346.  In  this  court  it  would  be  the  subject  of  a 
motion  at  a  special  term.  Probably  the  better 
mode  of  practice  would  have  been  to  have 
moved  to  strike  out  the  defendant's  plea  and 
notice;  but  that  was  a  question  of  practice; 
The  pleadings  in  the  C.  P.  ought  to  present  the 
same  issue  which  was  presented  in  the  justice's 
court.  Under  our  former  statutes,  the  defend- 
ant was  bound  to  plead  title  alone;  but  under 
that  plea,  he  might  show  possession  or  title  out 
of  the  plaintiff.  By  the  Revised  Statutes,  the 
defendant  may  plead  title  specially,  or  may 
plead  the  general  issue  and  give  notice  to  that 
effect,  and  such  plea  and  notice  may  be  joined 
with  any  other  proper  plea  to  the  action,  2  R. 
S.,  236,  sec.  59;  but  whatever  may  be  the  form 
of  the  plea  before  the  justice,  the  same  form 
must  be  pursued  in  the  C.  P.  The  court,  there- 
fore, did  all  they  could  to  put  the  parties  in  the 
position  in  which  they  ought  to  have  put  them- 
selves; they  decided  correctly. 

The  court  were  right  also  in  refusing  a  non- 
suit. The  plea  pleaded  by  the  defendant  in  the 
justice's  court  admitted  the  trespass;  and  as  the 
court  had  restored  the  pleadings  to  the  same 
issue  presented  before  the  justice,  the  plead- 
ings themselves  admitted  the  trespass,  and  no 
proof,  therefore,  was  necessary.  Had  it  been 
necessary,  sufficient  was  given  by  the  defend- 
ant's witnesses. 

The  court  correctly  charged  the  jury  that 
the  defendant  had  failed  in  showing  title  in 
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himself.  The  issue  was  upon  the  defendant's 
title,  not  the  plaintiff's;  and  the  evidence  does 
not  sustain  that  issue.  He  should  have  proved 
title  from  the  State  to  himself,  or  from  some 
person  who  was  admitted  by  the  plaiutiff  to 
have  had  the  title;  but  no  evidence  of  that 
kind  was  given.  He  produced  title  from  Peter 
Smith,  but  for  anything  appearing  in  this  case, 
Peter  Smith  never  had  title  and,  therefore,  the 
defendant  had  none. 

*As  the  title  to  land  was  the  issue  be-  [*24 1 
fore  the  court,  and  the  cause  was  carried  into 
the  C.  P.  by  the  plea  of  the  defendant,  the 
court  decided  right  upon  the  question  of  costs. 

Judgment  affirmed. 

Cited  in— 10  N.  Y.,  421 ;  20  Barb.,  268 ;  25  Barb.,  198  ; 
4  How.  Pr.,  47 ;  7  How.  Pr.,  403 ;  2  Co.  R.,  43. 


MITCHELL  v.  HALSEY  ET  AL. 

Trustees  of  Sag  Harbor  may  Institute  Proceed- 
ings for  Encroachments  upon  Highways — 
Statute — Revision  and  Re-enactment. 

The  trustees  of  Sag  Harbor  have  authority  to  in- 
stitute and  conduct  proceedings  relative  to  en- 
croachments upon  highways  within  the  bounds  of 
the  district  of  Sag  Harbor,  notwithstanding  the  re- 
pealing clause  in  the  Act  of  1830,  en  titled  »An  Act 
for  Regulating  Highways  and  Bridges  in  the  Coun- 
ties of  Suffolk,  Queens  and  Kings. 

It  seems  that  when  upon  the  trustees  of  a  local 
corporation  are  confei  red  by  law  the  powers  of  cer- 
tain officers,  as  denned  by  a  general  Act  of  the  Leg- 
islature, and  such  general  Act  is  subsequently  re- 
vised and  re-enacted,  though  with  alterations,  re- 
pealing the  former  Act,  the  powers  of  such  Trust- 
ees do  not  cease  :  on  the  contrary  thereof  they 
possess  all  the  powers  conferred,  and  are  subject  to 
all  the  duties  enjoined,  by  the  revised  Act,  upon  the 
class  of  officers  in  reference  to  whose  powers  and 
duties  their  own  were  originally  declared,  as  far 
forth  as  the  same  are  applicable  to  the  corporation 
they  represent. 

Citations— Sess.  L.  of  1819,  p.  46,  sec.  13 :  2  R.  L., 
304,  sec.  21 ;  Sess.  L.  of  1830,  p.  42,  sec.  107 :  10  Wend., 
186  ;  12  Wend.,  359. 

"ENCROACHMENT  on  highways.  Mitchell. 
Hi  conceiving  himself  aggrieved  by  the  find- 
ing of  a  jury  that  he  had  encroached  upon  a 
highway,  sued  out  two  writs  of  certiorari,  to 
remove  the  proceedings  into  this  court;  one  di- 
rected to  the  justice  who  issued  the  process  for 
the  summoning  of  the  jury,  and  the  other  to 
the  Trustees  of  the  Village  of  Sag  Harbor,  at 
whose  instance  the  jury  had  been  summoned — 
to  each  of  which  writs,  returns  were  made. 
The  counsel  for  the  party  suing  out  the  writ 
of  certiorari,  urged  that  the  proceedings  ought 
to  be  quashed  on  the  following  grounds:  1. 
That  the  Trustees  of  the  Village  of  Sag  Har- 
bor were  not  authorized  by  law  to  institute  or 
conduct  the  proceedings;  2.  If  they  had  au- 
thority, that  the  order  to  remove  the  encroach- 
ment complained  of,  did  not  correspond  with 
the  requirements  of  the  Act  of  the  Legislature 
under  which  the  proceedings  were  had;  3. 
That  the  notice  given  to  remove  the  building 
complained  of  as  an  encroachment, was  defect- 
ive and  void;  and,  4.  That  the  jurors  who 
*passed  upon  the  case,  were  incompe-  [*242 
tent  to  try  the  matter  in  controversy,  being  in- 
habitants of  the  village.  The  case  was  sub- 
mitted upon  written  arguments  by, 

Mr.  S.  B.  Strong1,  for  the  plaintiff  in  error. 

Mr.  S.  S.  Gardiner,  for  the  trustees. 
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By  the  Court,  Nelson,  J.  An  Act  of  the 
Legislature  was  passed  in  1819  (Session  Laws 
of  1819,  p.  46)  vesting  certain  powers  in  the 
freeholders  and  inhabitants  of  the  "Port  of  Sag 
Harbor,"  describing  it  by  metes  and  bounds. 
They  were  authorized  to  choose  trustees,  in 
whom  certain  powers  were  vested;  and,  among 
others,  the  powers  of  Commissioners  of  High- 
ways of  the  Towns  of  East  and  Southampton, 
within  the  district  created  by  the  Act.  By  the 
13th  section,  the  territory  including  the  port 
was  constituted  a  road  district,  to  be  exempt 
from  the  control  of  the  Commissioners  of  High- 
ways of  the  two  towns;  and  it  was  declared 
that  the  Trustees  should  have  all  the  powers 
over  the  said  road  district,  and  discharge  all 
the  duties  which  by  law  are  given  to  or  en- 
joined upon  the  said  Commissioners  of  High- 
ways, subject,  however,  to  the  like  restrictions 
and  appeals.  The  Highway  Act  in  force  at  the 
passage  of  this  law,  was  the  Act  of  1813,  2  R. 
L.,  304.  the  2d  section  of  which  empowered 
the  Commissioners  upon  view,  to  remove  any 
obstructions  from  roads,  public  lands  and  wa- 
tering places.  The  Act  of  1830  (Session  Laws, 
p.  42)  revised  the  Act  of  1813,  and  repealed  it 
as  follows,  section  107:  "All  Acts  and  parts  of 
Acts  heretofore  passed,  and  now  in  force  in 
relation  to  Highways  in  the  said  counties  (cer- 
tain counties  on  Long  Island),  or  any  or  either 
of  them,  and  Acts  amending  the  same,"  etc., 
shall  be  repealed.  The  trustees  instituted  pro- 
ceedings under  the  Act  of  1830  (which  are  dif- 
ferent from  those  of  1813)  to  remove  an  ob- 
struction in  the  highway,  in  their  capacity  as 
Commissioners  of  Highways.  These  proceed- 
ings are  now  brought  up  by  certiorari  for  re 
view,  and  the  important  question  in  the  case 
is,  whether  these  officers  have  a  right  to  act  in 
that  character  under  and  in  pursuance  of  the 
243*]  *Law  of  1830;  or,  in  other  words, 
whether  their  powers  in  this  respect  ceased  on 
the  repeal  of  the  Act  of  1813. 

It  is  argued  by  the  counsel  for  the  party  su- 
ing out  the  certiorari,  that  the  words  "all  Acts 
and  parts  of  Acts  in  the  repealing  clause  of  the 
Act  ot  1830,  in  relation  to  highways  in  the 
Counties  of  Suffolk,"  among  others,  necessari- 
ly include  and  abrogate  the  provision  in  the 
Act  of  1819,  conferring  the  powers  of  Commis- 
sioners upon  the  Trustees  of  Sag  Harbor.  This 
might  be  so  upon  a  very  constrained  and  lit- 
eral construction  of  that  clause;  but,  regarding 
the  general  design  and  scope  of  the  provision, 
and  giving  to  it  a  reasonable  construction,  I 
am  of  opinion  such  is  not  its  effect.  From  an 
early  period,  there  has  been  a  distinct  Act  es- 
tablishing and  regulating  highways  in  Long 
Island.  It  was  this  general  system  that  was 
revised  in  1830;  one  that  applied  in  common 
to  the  three  counties.  It  is  entitled  "An  Act 
Regulating  Highways  and  Bridges  in  the  Coun 
ties  of  Suffolk,  Queens  and  Kings."  Now  the 
repealing  clause  intended  simply  to  abolish  the 
old  general  system,  of  which  the  one  about  to 
become  a  law  was  a  substitute.  The  words 
"  parts  of  Acts,"  were  inserted,  no  doubt,  from 
abundant  caution,  to  reach  amendments  of  the 
general  Act,  that  might  possibly  be  found  in 
statutes  upon  other  subjects, and  which  "parts'" 
affected  the  general  system,  wherever  it  was 
in  force.  Neither  can  the  13th  section  of  the 
Act  of  1819,  with  much  propriety,  be  said  to 
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be  part  of  an  Act  in  relation  to  highways.  It 
relates  to  the  Commissioners  in  the  two  towns 
substituting  the  Trustees  in  their  place;  and 
as  they  are  officers  to  whom  the  charge  and 
superintendence  of  the  highways  is  confided, 
it  may  be  said,  in  one  sense,  to  relate  to  them. 
The  inference  that  the  repealing  clause  refers 
to  this  section  of  the  Act  of  1819,  is  a  strained 
and  forced  inference.  If  the  Legislature  had 
intended  to  abolish  special  local  regulations, 
incidentally  bearing  upon  public  highways 
within  a  particular  district,  they  should,  and  I 
think  would, have  been  more  explicit.  It  was  an 
easy  matter.and  would  have  removed  all  doubt. 

Assuming,  then,  that  the  13th  section  is  still 
in  force,  the  principle  of  the  case  of  TheBk.  v. 
Bunnell,  10  Wend.,  186,  applies,  and  the  High- 
way Act  in  force  at  *the  time  the  Trust  [*244: 
ees  were  called  upon  to  act,  and  the  powers 
and  duties  of  the  Commissioners  of  the  two 
towns  then  belonging  to  them,  must  control. 
Indeed,  according  to  the  substance  and  mean- 
ing of  that  section,  it  simply  made  a  new  road 
district,  taken  from  the  two  towns,  and  creat- 
ed new  Commissioners  instead  of  leaving  it 
under  the  superintendence  of  the  Commission- 
ers of  either  town,  as  might  have  been  done. 
The  Trustees  stand  in  the  place  of  the  Commis- 
sioners as  to  this  district.  If  this  had  been  the 
form  given  to  the  regulation,  a  doubt  could 
not  have  been  raised  either  as  to  the  powers  of 
the  officers,  or  the  applicability  of  the  Act  of 
1830.  In  the  case  of  Whitney  v.  Johnson,  12 
Wend.,  359,  which  has  been  supposed  to  favor 
the  views  of  the  plaintiff  in  error,  it  is  certain 
that  if  the  general  Act,  giving  jurisdiction  to 
justices  of  the  peace  in  Kings  Co. ,  had  been 
abolished,  and  a  new  or  revised  system  had 
been  established  in  1831,  we  should  have  ap- 
plied it  to  the  justices  of  Brooklyn  under  the 
Act  of  1827. 

The  judge  then  proceeded  to  examine  the 
other  objections  raised,  and  disposed  of  all  of 
them  against  the  party  suing  out  the  writs  of 
certiorari,  but  as  they  involve  nothing  of  gen- 
eral interest,  it  is  deemed  unnecessary  to  state 
the  views  taken  by  him. 

Proceedings  confirmed. 

Cited  in-25  Wend  ,  691 ;  47  N.  Y.,  220 ;  7  Barb.,  421; 
15  Barb.,  438 ;  6  Abb..N.  C..  375 ;  8  Daly,  468. 


LOOK  v.  COMSTOCK. 

Judgment  of  C.  P.  on  Justice  Return  to  Certi- 
orari— Mortgage  of  Personal  Property — Con- 
tinued Change  of  Possession  Necessary. 


NOTE. — Mortgage  of  personal  property — Possession 
retained  by  mortgagor— Fraud.  See  Sturtevant  v. 
Ballard,  9  Johns..  337,  note;  Ludlow  v.  Hurd.  19 
Johns.,  218,  note.  See,  also.  Camp  v.  Camp,  2  Hill, 
628 ;  Otis  v.  Sill,  8  Barb.,  102 :  Frost  v.  Mott.,  42  N.  Y., 
204 :  Benedict  v.  Smith,  10  Paige,  126 ;  Lee  v.  Hun- 
toon,  Hoffm.,  447 ;  Milne  v.  Henry,  40  Pa.  St.,  352 ; 
Bullock  v.  Williams,  16  Pick.,  33 ;  Gale  v.  Ward.  14 
Mass.,  352;  Foster  v.  Perkins,  42  Me.,  168;  Fry  v. 
Miller,  45  Pa.  St.,  441 ;  Adler  v.  Claflin,  17  Iowa,  89  : 
Kleine  v.  Katzenber»?er,  20  Ohio  St.,  110 :  5  Am.  Rep., 
630;  Metzner  v.  Graham,  57  Mo.,  404;  Abbott  v. 
Goodwin,  20  Me..  407;  Skiff  v.  Solace,  23  Vt.,  285; 
Broadhead  v.  McKay,  46  Ind.,  595 ;  Burnham  v.  Mul- 
ler,  61  111.,  453;  Morrow  v.  Turney,  35  Ala.,  131; 
Smith  v.  McLean,  24  Iowa,  322;  Frost  v.  Warren,  42 
N.  Y.,  204;  Yates  v.  Olmsted,  56  N.  Y.,  632:  Swift  v. 
Hart,  12  Barb.,  530 ;  Ford  v.  Williams,  24  N.  Y..  SS9 : 
Miller  v.  Lockwood,  32  N.  Y.,  293.  See,  also,  the 
statutes  in  the  various  States. 
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The  judgment  of  a  Court  of  C.  P.,  upon  a  justice's 
return  to  a  certiorari,  will  be  reversed  by  the  Su- 
preme Court,  if  the  C.  P.  err  in  the  application  of 
the  law  to  the  facts  of  the  case,  where  there  is  no 
conflict  in  the  testimony. 

The  temporary  resumption  of  personal  property 
by  a  mortgagor,  altliough  possession  accompanied 
the  execution  of  the  mortgage,  will  be  deemed 
fraudulent,  unless  satisfactorily  explained;  there 
must  be  a  continual  change  of  possession. 

Citations— 8  Wend.,  375 :  13  Wend.,  297 ;  10  Wend., 
411,  422 ;  7  Cow.,  732. 

TERROR  from  theHerkimer  C.P.  Silas  Com- 
£l  stock  sued  Samuel  Look,  in  a  justice's 
court,  and  declared  in  trover  for  a  horse.  The 
cause  was  tried  by  a  jury,  Mar.  11,  1831,  and 
a  verdict  rendered  for  the  defendant  Look. 
The  plaintiff  claimed  title  to  the  horse,  under 
245*]  a  bill  of  sale,  or  mortgage,  *of  this  and 
other  property,  executed  by  his  brother,  Thom- 
as Comstock,  July  19,  1830;  and  the  defend- 
ant, who  had  obtained  a  judgment  against 
Thomas,  and  sold  the  horse  on  execution,  in- 
sisted that  the  transaction  between  Thomas 
and  Silas  was  fraudulent,  as  against  creditors; 
and  the  jury,  by  their  verdict,  so  found  the 
fact.  Comstock  brought  a  certiorari  to  the  C. 
P.,  where  the  justice's  judgment  was  reversed, 
and  Look  now  brings  error.  Silas  and  Thomas 
Comstock  had  been  partners,  and  Feb.  4, 1826, 
they  purchased  a  pair  of  oxen  from  Hinman 
"Wooster,  and  gave  their  joint  note  to  him  for 
$58,  payable  Jan.  1  following.  When  the 
partnership  was  dissolved,  a  year  or  two  be- 
fore the  bill  of  sale  was  executed,  Thomas 
agreed  with  Silas,  that  he  would  pay  the  note 
to  Wooster.  July  19,  1830,  Thomas,  by  an  in- 
strument in  writing,  reciting  that  Silas  was  re- 
sponsible for  the  payment  of  the  note,  and  for 
the  purpose  of  securing  him,  transferred  to 
Silas  the  horse  in  question,  with  other  proper- 
ty, which  was  appraised  at  the  time  at  $83. 
The  instrument  concluded  as  follows:  "  And 
in  case  the  said  demand  shall  be  paid  by  me, 
then  the  said  property  shall  be,  and  the  same 
is  hereby  released  to  me.  But  in  case  the  said 
Silas  Comstock  shall  pay  said  demand,  or  any 
part  thereof,  to  the  value  of  the  said  property, 
at  the  appraisal  hereunto  annexed,  the  same 
shall  be  his  property  absolutely."  Silas  knew 
that  Thomas  was  in  embarrassed  circumstances 
at  the  time,  and  that  he  was  indebted  to  Look. 
Silas  never  took  away  all  of  the  property,  and 
at  the  time  did  not  take  any;  but  the  horse 
was  sent  to  him  on  the  same  day.  Six  days 
afterwards,  and  July  25,  Thomas  went  and 
got  the  horse  and  took  him  home,  for  the  pur- 
pose of  riding  him  to  Albany.  Early  in  the 
morning  of  the  26th,  the  constable  arrested 
Thomas  on  a  warrant,  at  the  suit  of  Look;  the 
horse  then  being  in  possession  of  Thomas. 
Look  got  judgment  the  same  day,  and  sued 
out  execution, "and  the  constable  went  to  levy 
on  the  horse,  but  did  not  find  him  in  the  pos 
session  of  Thomas;  but  found  him  in  posses- 
sion of  Wooster,  and  took  and  sold  him.  Af- 
ter Thomas  was  arrested,  his  son,  by  his  direc- 
tion, took  the  horse  back  to  Silas,  who  took 
246*]  him  to  Wooster,  *and  requested  him  to 
sell  the  horse,  and  apply  the  proceeds  on  the 
note.  The  amount  due  Wooster  was  about 
$66.  Thomas,  who  was  a  witness,  did  not 
give  a  very  satisfactory  account  of  his  trans- 
actions with  Silas.  He  said  he  did  not  know 
how  much  Silas  owed  him;  there  was  no  set- 
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tlement  between  them  at  the  time  of  the  ap- 
praisal of  the  property.  He  said  Silas  had  ob- 
tained a  judgment  in  his  own  name,  on  a  note 
of  $140,  which  belonged  to  the  witness;  that 
the  reason  why  the  judgment  was  in  the  name 
of  Silas  was  because  the  note  was  payable  to 
him,  and  was  not  negotiable.  He  had  sold 
Silas  a  farm  for  $1,200  only  a  part  of  which 
had  been  paid;  but  he  said  he  took  a  mort- 
gage, and  assigned  it  to  a  third  person.  The 
cause  was  submitted  on  written  arguments. 

Mr.  D.  Burwell,  for  plaintiff  in  error. 

Mr.  H.  Nolton,  for  defendant  in  error. 

By  the  Court,  Bronson.  J.  On  the  facts 
detailed  in  the  return  of  the  justice,  the  jury 
were  fully  warranted  in  finding  that  this  trans- 
action was  fraudulent  and  void,  as  against  the 
creditors  of  Thomas  Comstock;  and  I  am  un- 
able to  discover  on  what  ground  the  C.  P.  pro- 
ceeded in  reversing  the  judgment.  There  was 
no  change  of  possession  at  the  time  the  mort- 
gage was  executed;  and  although  the  horse 
was  sent  to  Silas  on  the  same  day,  it  seems 
only  to  have  been  a  colorable  change  of  pos- 
session, for  Thomas  went  and  took  the  horse 
back  six  days  afterwards,  and  was  about  to 
ride  him  to  Albany,  when  the  constable  came 
with  a  warrant  to  arrest  him  at  the  suit  of 
Look.  There  must  be  an  immediate  delivery 
of  the  property,  on  the  execution  of  a  mort- 
gage or  bill  of  sale,  and  that  must  be  followed 
by  a  continued  change  of  the  possession,  or  the 
transaction  will  be  deemed  fraudulent  as 
against  creditors.  It  is  true,  that  possession 
continuing  in  the  vendor  is  only  prima  facie 
evidence  of  fraud,  and  may  be  explained;  but 
until  some  satisfactory  reason  is  given,  the 
transaction  is  fraudulent,  in  judgment  of  law, 
and  should  be  so  declared  by  the  courts  as  well 
as  by  the  jury.  Hall  v.  Tuttle,  8  Wend.,  375; 
Gardner  v.  Adams,  12  Wend.,  297.  In  this 
case  no  sufficient  reason  was  shown  for  allow- 
ing Thomas  to  resume  the  possession  of  the 
horse. 

*Transfers  of  personal  property  will  [*247 
be  void,  as  against  creditors,  unless  they  are 
made  upon  sufficient  consideration,  and  in 
good  faith.  The  cases  upon  this  subject  are 
cited  and  fully  considered  in  Hall  v.  Tuttle.  It 
was  not  satisfactorily  proved  that  there  was 
any  good  consideration  for  this  transfer.  The 
two  brothers  had  been  partners,  and  Thomas 
says  there  was  no  settlement  between  them  at 
the  time  of  the  sale,  and  he  did  not  know  how 
much  Silas  owed  him.  For  aught  that  ap- 
pears, Silas  may  have  owed  him  more  than  the 
amount  of  the  note  to  Wooster;  and  Silas  had 
a  judgment  in  his  own  favor  for  more  than 
$140,  which  belonged  to  Thomas.  It  is  said 
that  these  are  mere  questions  of  fact;  that  the 
C.  P.  probably  reversed  the  judgment  on  the 
merits  and,  consequently,  that  the  matter  can- 
not be  reviewed  on  a  writ  of  error.  Whitney 
v.  SuWm,  10  Wend.,  411;  Col.  Turnpike  v. 
Haywood,  10  Id. ,  422.  I  agree  fully  in  the  rule 
laid  down  in  those  cases.  One  was  an  action 
on  the  warranty  of  a  horse,  and  the  other  was 
a  suit  fora  penalty  for  forcibly  or  fraudulently 
passing  a  toll-gate.  They  presented  nothing 
but  mere  questions  of  fact.  But  in  this  case 
there  are  questions  of  law.  Without  satisfac- 
tory explanation,  possession  in  the  vendor 
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was  in  judgment  of  law  fraudulent;  and  if 
there  had  been  a  continued  change  of  posses- 
sion, the  transfer  would  still  have  been  fraud- 
ulent in  law,  as  against  creditors,  if  not  made 
upon  sufficient  consideration. 

Was  this  transaction  bonafide  ?  The  note  to 
Wooster  had  been  due  three  or  four  years. 
Silas  did  not  agree  to  pay  it.  If  Thomas  paid 
it,  the  property  was  to  be  released  to  him;  if 
Silas  paid  it,  the  transfer  was  to  be  absolute. 
No  time  was  fixed  for  the  payment.  The  mat- 
ter might  remain  in  the  same  situation  for  ten 
years,  if  Wooster  did  not  sooner  enforce  the 
collection;  and  in  the  mean  time  the  property 
of  Silas  was  placed  beyond  the  reach  of  his 
creditors  The  fraudulent  intent  of  the  parties 
is  manifest  on  the  face  of  the  instrument. 
Stutton  v.  Brown,  1  Cow.,  732. 

The  judgment  of  the  G.  P.  must  be  reversed, 
and  that  of  the  justice  affirmed. 
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Trustees  may  Redeem  Lands  of  Debtor — Effect 
of  Redemption — Acceptance  by  Purchaser,  of 
Amount  of  Bid — Mortgagee  in  Possession — 
Ejectment — Revised  Statutes. 

Trustees,  appointed  under  the  Absconding,  Con- 
cealed and  Non-Resident  Debtor  Act,  are  entitled 
to  redeem  the*lands  of  the  debtor,  of  whose  estate 
they  have  charge. 

Such  redemption,  however,  does  not  entitle  the 
trustees  to  a  deed  of  the  property  sold,  or  authorize 
them  to  direct  the  execution  of  the  deed  to  a  third 
person  ;  its  effect  is  the  same  as  would  be  a  redemp- 
tion by  the  debtor  himself,  and  not  otherwise. 

A  purchaser  is  not  bound  to  accept  the  amount 
of  his  bid  from  a  person  who  has  no  right  to  re- 
deem, and  may  insist  that  the  deed  be  executed  to 
him  in  pursuance  of  the  sale ;  but  if  he  accepts  the 
money,  though  paid  by  a  stranger,  his  right  to  a 
deed  is  gone. 

A  mortgagee  in  possession  of  the  mortgaged 
premises,  lawfully  acquired  after  condition  broken, 
cannot  be  dispossessed  by  an  action  of  ejectment 
commenced  against  him.  The  Revised  Statutes  have 
not  altered  the  law  in  this  respect. 

Citations— 2  R.  S.,  15,  sec.  3;  41,  sec.  6,  sub.  1,  sees. 
45.  49,  51.  55;  312,  sec.  57 ;  370,  sec.  46;  10  Johns.,  480; 
7  Cow.,  13 ;  1  Cai.  Gas.,  66,  70 ;  4  Johns.,  41. 

THIS  was  an  action  of  ejectment,  tried  at  the 
N.  Y.  Circuit  in  May,   1834,  before  the 
Hon.    Ogden    Edwards,   one  of    the   Circuit 
Judges. 

The  plaintiff  claimed  to  recover  a  moiety  of 
a  lot  as  a  purchaser  at  a  sheriff's  sale,  under 
three  executions  against  Edward  Burke,  issued 
on  judgments  entered  against  him  in  1825  and 
1828.  The  sale  took  place  in  May.  1831,  and 
the  sheriff's  deed  was  executed  Dec.  20,  1833, 
as  of  the  date  Aug.  12,  1832.  Joseph  Burke, 
the  father  of  Edward  Burke,  died  intestate  in 
1830,  seised  of  the  lot  in  question,  leaving  two 
children  his  heirs  at  law,  viz. :  his  son  Edward 
and  a  daughter  named  Julia  Ann,  the  wife  of 
Joseph  Dennis.  The  defendant  was  admitted 
to  be  in  possession  of  the  whole  lot.  In  de- 
fense it  was  shown  that  Dec.  31,  1831,  John 
W.  Miller  and  two  other  persons  who  had  been 
appointed  trustees  in  certain  proceedings  had 
against  Edward  Burke  as  a  non-resident  debt- 


NOTE.— Mortgage— Mortgagee  in  possession,  after 
default,  cannot  be  ejected  by  the  mortgagor  until  the 
mortgage  is  satisfied.  See  Watson  v.  Spence,  20 
Wend.,  260,  note. 
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or,  commenced  in  Mar.,  1830,  paid  to  the  plaint- 
iff the  amount  of  the  money  paid  by  him  to 
the  sheriff  on  the  purchase  of  the  property, 
together  with  10  per  cent,  advance,  and  took 
the  plaintiff's  receipt  therefor.  The  defendant 
also  produced  the  following  documentary  evi- 
dence: 1.  A  deed  from  Edward  Burke  to  Jo- 
seph Dennis  of  a  moiety  of  the  lot,  bearing 
date  Feb.  17,  1830,  and  recorded  Apr.  19,  1830. 
2.  A  deed  of  the  whole  *lot  from  Jo  [*24$> 
seph  Dennis  and  Julia  Ann,  his  wife,  to  the 
Defendant,  dated  and  recorded  Mar.  19,  1831. 
^he  consideration  expressed  is  $3,000.  and  the 
conveyance  is  declared  to  be  subject  to  the  in- 
cumbrance  of  a  mortgage  of  $2,000.  3.  A 
mortgage  of  the  whole  lot  from  Joseph  Burke, 
the  father  of  Edward  and  Julia  Ann,  to  the 
Washington  Insurance  Company,  for  $2,000, 
recorded  Mar.  13,  1827,  payable  July  2,  1827. 
4.  An  assignment  of  the  mortgage  to  the  de- 
fendant, dated  July  1,  1833.  To  rebut  this 
evidence  on  the  part  of  the  defendant,  the 
plaintiff  proved  that  Dec.  18,  1833,  the  trustees 
of  the  estate  gave  written  directions  to  the 
sheriff  of  N.  Y.  to  execute  a  deed  to  the  plaint- 
iff in  pursuance  of  the  sale,  of-  the  moiety  of 
the  lot  sold  under  the  executions  against  Ed- 
ward Burke;  and  also  that  a  day  or  two  after 
the  first  publication  of  the  issuing  of  the  at- 
tachment against  Edward  Burke,  which  took 
place  Mar.  27,  1830,  Dennis,  who  was  then  in 
possession  of  the  lot,  acknowledged  that  he 
had  no  deed  of  the  premises  from  Edward 
Burke;  and  further,  that  Aug.  11,  1832,  Riley, 
the  defendant  in  this  cause,  stated  that  he  had 
bought  the  whole  lot  of  Dennis,  and  had  re- 
served $1,500,  part  of  the  consideration  money, 
to  pay  off  the  judgments.  The  evidence  of  the 
declarations  of  Dennis,  in  reference  to  his  not 
having  a  deed  from  Burke,  was  objected  toby 
the  defendant,  but  admitted,  subject  to  excep- 
tion. On  these  facts  a  verdict  was  entered  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court. 

Mr.  J.  W.  Gerard,  for  the  plaintiff,  in- 
sisted t*hat  the  defendant  could  not  claim  any- 
thing under  Burke's  deed,  as  it  was  executed 
subsequent  to  the  docketing  of  the  judgments 
under  which  the  plaintiff  claimed.  The  trust- 
ees having  redeemed  the  property,  were  en- 
titled to  a  deed  from  the  sheriff,  which,  in- 
stead of  requiring  it  to  be  executed  to  them- 
selves, they  directed  to  be  executed  to  the 
plaintiff,  as  they  had  a  right  to  do.  1  Wend., 
46.  If  the  trustees  had  the  power  to  redeem, 
they  might  direct  the  deed  to  be  executed  to 
any  one  whom  they  thought  proper  to  desig- 
nate; if  they  had  not  such  right,  then  the 
plaintiff's  right  to  a  deed  under  his  purchase  at 
the  *sale  was  unquestionable.  He  con-  [*25O 
tended  that  the  deed  from  Dennis  to  the  de- 
fendant, though  it  bore  date  previous  to  the 
first  publication  of  the  issuing  of  the  attach- 
ment, did  not  prevent  the  title  of  the  trustees 
attaching,  inasmuch  as  after  the  publication, 
Dennis  conceded  that  he  did  not  hold  a  deed 
from  Burke;  and  at  all  events,  if  executed,  it 
was  not  delivered  until  after  the  publication. 

The  counsel  also  insisted  that  the  Revised 
Statutes  having  abolished  the  right  of  a  mort- 
gagee to  bring  an  action  of  ejectment  for  the 
recovery  of  the  mortgaged  premises  until  after 
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foreclosure,  2  R.  S.,  312,  sec.  57,  a  mortgagee, 
or  his  assignee  in  possession,  cannot  avail  him- 
self of  the  mortgage  as  title  to  bar  a  recovery. 
A  mortgage  is  a  mere  lien,  and  of  no  more 
efficacy  to  prevent  a  recovery  by  a  person 
showing  title  than  a  judgment  would  be,  hold- 
en  by  the  person  in  possession.  If  a  mortgage 
will  not  authorize  an  action  to  obtain  the  pos- 
session, it  surely  can  be  no  defense  to  justify 
the  retention  of  the  property  against  a  party 
showing  title. 


The  defendant  has  no  equity,  not  having^  and  41.  sec.  6,  sub.   1.     All  the  title  which  E. 


paid  a  cent  for  the  moiety  of  the  lot  which  be- 
longed to  Edward  Burke,  it  appearing,  by  his 
own  admission,  that  he  retained  $1,500  to  meet 
the  claims  of  creditors. 

Mr.  H.  Brewster,  for  the  defendant,  con- 
tended that  the  right  of  the  plaintiff  as  pur- 
chaser at  the  sheriff's  sale  was  extinguished  by 
the  payment  to  him  of  the  amount  of  his  bid; 
and  that  the  trustees  being  the  representatives 
of  the  judgment  debtor,  had  the  right  to  re- 
deem the  property,  and  that  by  the  payment 
of  the  money,  they  canceled  all  rights  under 
the  sale,  and  rendered  void  the  sheriff's  certifi- 
cate, so  that  subsequently  no  deed  could  le- 
fally  be  executed  by  the  sheriff;  and  if  so,  their 
irections  for  the  execution  of  a  deed  to  the 
plaintiff  were  a  nullity.  Besides,  he  insisted 
that  the  defendant,  by  the  assignment,  being 
a  mortgagee  in  possession,  had  a  valid  title 
and  could  not  be  dispossessed.  He  entered 
lawfully  under  the  conveyance  from  Dennis 
and  wife,  and  the  uniform  current  of  decisions 
in  this  State  is  that  when  a  mortgagee  so  enters 
into  possession  of  the  mortgaged  premises,  he 
has  the  legal  title. 

251*]  *By  the  Court,  Savage,  GTi.  J.  The 
defendant  presents  three  points  of  defense: 
The  first  is,  in  substance,  that  the  plaintiff  had 
no  title;  Second, title  in  himself  from  E.  Burke, 
through  Dennis;  Third,  that  he  is  mortgagee 
in  possession, 

The  plaintiff's  title  depends  upon  the  effect 
of  the  sheriff's  deed.  The  sale  by  the  sheriff 
seems  to  have  been  regular.  He  had  in  his 
hands  three  executions  issued  upon  three  judg- 
ments, one  of  which  in  favor  of  Joseph  Burke, 
appears  to  have  been  satisfied  long  before;  the 
others  appear  to  have  been  subsisting  liens; 
and  by  virtue  of  all  these  the  sheriff  sold  the 
interest  of  Edward  Burke, the  defendant  in  the 
executions,  May  12,  1831.  The  plaintiff  be- 
came the  purchaser,  and  the  sheriff  gave  him 
the  certificate  required  by  law.  Previous  to 
this  sale,  trustees  had  been  appointed  by  virtue 
of  proceedings  against  Edward  Burke  as  an  ab- 
sent debtor;  and  those  trustees,  Dec.  31,  1831, 
paid  the  plaintiff  $346.76,  being  his  purchase 
money  with  10  per  cent,  interest  thereon,  as 
appears  by  his  receipt  set  forth  in  the  case. 
This  payment  was  made  by  way  of  redemption 
under  the  statute,  as  appears  by  the  notice  of  the 
trustees  to  the  sheriff,  dated  on  the  day  of  the 
payment  of  the  money.  The  question  is,  what 
was  the  effect  of  that  redemption?  By  the 
statute  there  are  two  classes  of  persons  entitled 
to  redeem;  and  there  are  two  kinds  of  redemp- 
tion, the  consequences  of  which  are  very  dif- 
ferent. The  first  class  of  persons  entitled  to 
redeem,  consists  of  the  defendant  in  the  execu- 
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tion  and  all  persons  claiming  an  absolute  title 
under  him,  as  his  heirs,  devisees,  grantees,  or 
those  who  shall  have  acquired  title  by  deed, 
sale  under  mortgage,  or  execution,  or  by  any 
other  means,  to  the  premises  sold.  2  R.  S., 
370,  sec.  46.  The  trustees,  in  cases  of  proceed- 
ings against  non-resident  debtors,  etc.,  by  virt- 
ue of  their  appointment  and  oath,  it  is  de- 
clared by  statute,  shall  be  deemed  vested  with 
all  the  estate  of  the  debtor  from  the  first  pub- 
lication of  the  notice.  2  R.  S.,  15,  sees.  3 


Burke  had  in  the  premises,  therefore,  became 
vested  in  the  trustees,  and  they  were  for  the 
purpose  of  redemption,  grantees  within  the 
statute.  The  defendant  or  his  heir,  devisee, 
grantee,  etc.,  may  redeem  within  one  year,  sec. 
45.  In  this  case,  the  trustees  did  redeem  within 
*one  year.  The  second  class  of  per-  [*252 
sons  entitled  to  redeem  consists  of  judgment 
creditors  and  their  assignees,  who  may  redeem 
after  the  expiration  of  the  year  allowed  to  the 
defendant  and  his  grantees,  and  before  the  ex- 
piration of  15  months  after  the  sale.  When 
the  redemption  is  made  by  the  defendant  or 
his  heirs,  devisees,  grantees,  etc.,  the  sale  of 
the  premises  so  redeemed,  and  the  certificates 
of  such  sale,  shall  be  null  and  void,  sec.  49; 
the  proceeding  is  at  an  end.  When  the  re- 
demption is  made  by  creditors,  the  redeem- 
ing creditors,  on  the  contrary,  acquire  all  the 
rights  of  the  original  purchaser,  but  liable  to 
have  the  property  taken  from  them  on  certain 
conditions,  by  certain  other  creditors,  in  the 
manner  particularly  pointed  out  by  sections  51, 
55,  etc.  In  such  case  the  sheriff's  sale  re 
mains  effectual,  and  is  to  be  consummated  by 
a  deed  to  the  redeeming  creditors.  The  trust- 
ees in  this  case,  by  redeeming  acquired  no 
greater  rights  or  powers  than  the  defendant 
himself  would  have  acquired,  had  he  re- 
deemed. The  sheriff's  sale  and  certificate  be- 
came void,  and  no  other  proceeding  could  be 
founded  upon  it.  The  deed  .subsequently  exe- 
cuted by  the  sheriff  was  inoperative  and  void, 
as  much  so  as  if  he  had  given  a  deed  without 
any  sale  or  certificate.  The  plaintiff,  therefore, 
did  not  show  any  title  in  himself.  I  might 
stop  here  without  examining  the  other  points 
in  the  case,  but  as  they  have  been  argued,  and 
may  be  operative  in  the  defendant's  favor  if  I 
should  be  mistaken  in  pronouncing  the  plaint 
iff's  title  defective,  I  will  proceed  to  their  con- 
sideration. 

The  next  ground  assumed  by  the  defendant 
is,  that  he  has  a  deed  from  Edward  Burke  to 
Joseph  Dennis,  and  from  Dennis  to  himself. 
The  deed  from  Burke  to  Dennis  bears  date 
Feb.  17.  1830,  subject  to  all  incumbrances.  It 
was  subsequent  to  all  the  incumbrances  upon 
the  property,  but  anterior  to  the  issuing  the  at- 
tachment against  Burke  as  an  absent  debtor. 
That  deed,  of  course,  overreaches  the  title  of 
the  trustees,  and  shows  that  the  trustees  were 
not  in  fact  grantees  of  Edward  Burke.  He 
had  parted  with  all  his  interest  in  the  premises 
before  proceedings  were  instituted  against  him; 
and  as  he  had  not  title,  of  course  the  trustees 
had  none.  The  plaintiff  has  introduced  parol 
testimony  to  show  that  this  *deed  [*253 
must  have  been  antedated,  as  Dennis  admitted 
after  the  proceedings  against  Edward  Burke 
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were  commenced,  that  he  had  not  purchased 
Edward  Burke's  share  of  the  property.  This 
testimony  was  clearly  inadmissible.  The  coun- 
sel seem  to  suppose  that  the  court  will  deter- 
mine the  question  of  fact.  A  perusal  of  the 
36th  Rule  of  this  court  will  show  that  there  is 
some  mistake  on  that  point,  and  it  will  also 
show  that  the  best  way  to  try  a  cause  is  to  sub- 
mit the  facts  to  a  jury,  and  not  to  endeavor  to 
convert  the  court  into  a  jury.  We  have  in  this 
case  the  whole  testimony,  without  a  fact  found 
or  admitted;  but  I  have  thus  far  considered 
the  facts  stated  and  not  controverted  as  facts 
found  or  agreed  upon.  Considering,  therefore, 
the  deed  from  Burke  to  Dennis  as  executed 
bona  fide  at  the  time  it  bears  date,  the  conse- 
quences which  I  have  stated  follow.  It  is  not 
necessary  to  say  what  is  the  effectof  a  redemp- 
tion by  a  party  who  had  no  interest  in  the 
premises.  I  apprehend  it  is  clear  that  in  case 
of  an  attempt  to  redeem  by  such  a  person,  the 
purchaser  would  not  be  obliged  to  receive  the 
money,  but  might  insist  on  a  deed  from  the 
sheriff,  when  no  redemption  had  been  made  by 
any  person  authorized  by  the  statute  to  make 
such  redemption;  but  if  the  purchaser  chooses 
to  receive  his  money  and  10  per  cent,  interest, 
within  a  year,  must  it  not  be  considered  as 
done  on  the  behalf  of  the  defendant  in  the  exe- 
cution, or  his  grantee?  It  certainly  cannot  be 
tolerated,  that  the  purchaser  shall  receive  his 
money  and  interest  and  yet  retain  his  purchase 
— that  would  be  unjust.  If  a  stranger,  from 
motives  of  humanity  or  any  other  motive,  pays 
the  money  and  the  purchaser  receives  it,  there 
should  be  an  end  to  that  sale. 

The  third  point  of  defense  is,  that  the  de- 
fendant is  the  assignee  of  the  mortgage  given 
by  Joseph  Burke,  the  admitted  source  of  title, 
and  is  in  possession.  He  is,  therefore,  mortga- 
gee in  possession.  Previous  to  the  adoption  of 
the  Revised  Statutes,  it  was  well  settled  that  a 
mortgagee  in  possession  of  the  mortgaged 
premises  might  protect  his  possession  by  force 
of  his  mortgage.  10  Johns.,  480;  7  Cow.,  13. 
The  Revised  Statutes  have  not  altered  the  law 
in  this  respect,  unless  it  is  by  way  of  inference 
from  the  provision  that  no  action  of  ejectment 
shall  hereafter  be  maintained  by  a  mortgagee, 
2o4*]  or  his  *assigns  or  representatives,  for 
the  recovery  of  the  possession  of  the  mort- 
gaged premises.  2  R.  S. ,  312,  sec.  57.  The  cases 
deciding  that  a  mortgagee  might  protect  his 
possession  by  means  of  his  mortgage,  do  not 
give  as  a  reason  for  that  decision  that  the  mort- 
gagee might  recover  possession  in  an  action  of 
ejectment ;  nor  do  the  Revised  Statutes  neces- 
sarily alter  the  law  as  to  the  interest  vested  in 
the  parties  to  the  mortgage;  they  merely  affect 
the  remedy.  Formerly,  a  mortgagee  after  for- 
feiture might  pursue  several  remedies  at  the 
same  times,  and  by  so  doing  subject  the  mort- 
gagor to  unnecessary  costs.  The  Legislature 
may  have  intended  merely  to  prevent  oppres 
sion  ;  they  certainly  did  not  intend  to  give  an 
exposition  of  the  rights  of  the  mortgagor  and 
mortgagee  any  further  than  as  to  the  particular 
remedy.  Much  of  the  difficulty  in  establishing 
an  uniform  rule  in  relation  to  mortgages  grows 
out  of  the  fact  that  a  mortgage  has  been  dif 
ferently  considered  in  courts  of  equity  and 
courts  of  law.  In  the  former  it  is  merely  a  se- 
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curity  for  money;  in  the  latter  it  has  been  un- 
derstood sometimes  as  a  conveyance  upon  con- 
dition. In  courts  of  law,  in  this  State  particu- 
larly, the  mortgagor  is  considered  the  true 
owner  against  all  the  world  except  the  mort- 
gagee; and  even  the  mortgagee  has  been  con- 
sidered merely  an  incumbrancer  until  forfeit- 
ure of  the  condition  by  Jnon-payment  of  the 
money.  Then  and  not  till  then  is  he  consid- 
ered as  having  an  interest  in  the  land;  then, 
formerly,  he  might  claim  the  possession  by  an 
action  of  ejectment,  and  upon  the  trial  prove 
the  condition  broken,  and  thus  show  a  com- 
plete title.  Now,  by  the  Revised  Statutes,  the 
mortgagee  must  complete  his  title  by  other  pro- 
ceedings before  he  brings  his  suit;  but  if  the 
mortgagee,  after  forfeiture,  obtains  possession 
in  some  legal  mode  other  than  by  an  action, 
why  should  the  mortgagor  or  those  claiming 
under  him  recover  the  possession  from  the 
mortgagee  without  paying  the  money  secured 
by  it?  He  is  still  considered  as  having  the 
legal  estate  after  condition  broken;  having  that 
estate  and  being  in  possession,  what  reason  can 
be  given  why  he  should  be  turned  out  of  pos- 
session? Is  it  that  he  may  be  put  to  the  trouble 
and  expense  of  foreclosing  his  mortgage,  and 
then  bringing  his  ejectment  ?  Such,  surely, 
cannot  be  *the  policy  of  the  law;  on  [*255 
the  contrary,  litigation  and  expense  to  parties 
will  be  saved  by  permitting  the  mortgagee  to 
retain  possession,  until  the  mortgagor  or  those 
claiming  under  him  shall  institute  proceedings 
in  a  court  of  equity  for  the  purpose  of  redemp- 
tion. It  has  been  decided  that  the  estate  of  the 
mortgagor,  before  foreclosure,  is  a  legal  estate 
which  may  be  sold  on  execution.  Waters  v. 
Stewart,  1  Cai.  Cas.,  66,  70.  In  Jackson  v.  Witt- 
ard,  4  Johns.,  41,  it  was  decided  that  the  in- 
terest of  a  mortgagee,  after  forfeiture  and  be- 
fore foreclosure,  cannot  be  sold  on  execution 
while  the  mortgagor  is  in  possession.  Kent, 
Ch.  J.,  says:  "  Until  foreclosure,  or  at  least 
until  possession  taken,  the  mortgage  remains 
in  the  light  of  a  chose  in  action."  "When  the 
mortgagee  has  taken  possession  of  the  land, 
the  rents  and  profits  may,  perhaps,  then  be 
come  the  subject  of  computation  and  sale."  It 
cannot  be  denied  that  the  mortgagee  has  an  in- 
terest in  the  mortgaged  premises,  and  that  in- 
terest after  forfeiture  is  a  legal  interest  ;  it  is, 
indeed,  inchoate  until  foreclosure,  but  it  has 
heretofore  been  considered  sufficient  to  protect 
him  in  the  possession  of  the  mortgaged  prem- 
ises when  legally  obtained.  Being  unable  to 
see  in  the  Revised  Statutes  anything  which 
changes  this  rule  of  law,  I  am  unwilling  to  de- 
part from  previous  adjudications,  unless  lean 
perceive  a  clear  intention  of  the  Legislature  to 
change  the  rule. 

On  the  whole  case,  therefore,  it  seems  to  me  that 
the  defendant  is  entitled  to  judgment. 

Equity  of  redemption— Who  may  redeem.  Cited 
in-H  N.  Y..  460 ;  18  N.  Y.,  350 ;  1  Barb.,  386 ;  517. 

Mortgagee  i n  possessio n—May  retai n  until  payment . 
Criticised— 6  Barb.,  76. 

Cited  in-20  Wend.,  263;  1  Sandf.  Ch.,  315;  2  Sandf . 
Ch.,  573;  18  N.  Y.,  142,  584;  21  N.  Y.,  586;  50  N.  Y., 
344,472:  53  N.  Y.,  227  (13  Am.  Rep.,  520);  54  N.  Y.. 
610;  73  N.  Y.,  94;  86  N.  Y.,580;  3  Lans.,  263;  12 
Barb.,  640 ;  16  Barb.,  $5 :  17  Barb.,  102 ;  26  Barb  ,  406  ; 
32  Barb.,  246,  395 ;  41  Barb.,  75 :  2  Abb.  Pr.,  314 ;  14 
Abb.  N.  S.,  7 ;  33  Super.,  96 ;  41  Super.,  105,  380 ;  7  W. 
Dig.,  90 ;  57  Ind.,  436. 
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THE  FARMERS'  WOOLEN  MANUFACT- 
URING COMPANY  OF  BENTON. 

Note  under  Seal,  not  Negotiable— No  Distinction 
between  Effect  of  Seal  of  Corporation  and  of 
Individual— Parties  —  Pleading  —  Agents  of 
Corporation — Power  of,  to  Enter  into  Con- 
tracts— Proof  of  Agency. 

A  note  for  the  payment  of  money  under  seal, 
though  In  all  other  respects  like  a  promissory  note, 
is  not  negotiable,  and  an  action  cannot  be  main- 
tained upon  it  in  the  name  of  a  person  to  whom  it  is 
transferred. 

The  effect  of  affixing  the  seal  of  a  corporation  to 
a  contract  is  the  same  as  when  a  seal  is  affixed  to  the 
contract  of  an  individual:  it  renders  the  instrument 
a  specialty. 

In  an  action  on  such  note  by  the  indorsee,  in  his 
own  name,  the  defendant  may  object  to  the  recov- 
ery, notwithstanding  a  plea  of  non  est  factum  was 
put  in,  and  the  plaintiff  has  fully  supported  every 
material  allegation  in  his  declaration. 

The  trustees  or  agents  of  a  corporation  may  en- 
ter into  contracts  under  the  corporate  seal  for  the 
payment  of  money,  in  furtherance  of  the  business 
of  the  corporation  :  it  is  not  necessary  they  should 
subscribe  their  individual  names  to  the  contracts, 
but  their  doing  so  will  not  vitiate  the  corporate  act. 

In  an  action  against  a  corporation  upon  a  con- 
tract of  its  agents,  the  appointment  of  the  agents 
should  regularly  be  proved  by  the  books  of  the 
corporation :  but  on  refusal  to  produce  the  books, 
secondary  evidence  may  be  given :  such  as  general 
reputation  and  the  acts  of  the  agents  in  the  charge 
and  management  of  the  property  and  concerns  of 
the  corporation. 

Citations— 7  Cow.,  234 ;  3  R.  S..  310,  sees.  3,  6 ;  3 
Johns.,  226 ;  3  Bos.  &  P.,  306 :  Sug.  Vend.,  688 :  1  Bl. 
Com.,  476  ;  2  Bl.  Com.,  305,  306  ;  Co.  Inst.,  234,  n.  v ; 
Com.  Dig.,  tit.  B.  1 ;  17  Ves.,  459:  Chit.  Bills,  109,  324 : 
10  Coin.  L.  R.,  16 ;  13  East,  509  ;  51  Geo.,  III.,  ch.  64 ;  5 
Johns.,  239  ;  2  Wend.,  163. 

rpHE  action  in  this  case  was  brought  on  an  in- 
J-  strument  in  writing  in  these  words:  "For 
value  received,  the  Farmers'  Woolen  Manu- 
facturing Company  of  Benton,  Ontario  Coun- 
ty, now  in  the  County  of  Yates,  promise  to 
pay  Silas  Hunt,  or  order,  $300,  in  three  equal 
annual  installments  of  $100  each;  the  first  to 
be  paid  in  one  year  from  the  date  hereof,  with 
interest.  In  witness  whereof  we,  the  trustees 
of  said  Company,  have  hereunto  subscribed 
our  names,  and  affixed  the  common  seal  of  said 
Company,  the  first  day  of  June,  1830."  Signed 
"Abel  Peck,"  "Joseph  Ketchum,"  "Lyman 
Tubbs,"  and  to  the  left  hand  of  the  signatures 
the  seal  of  the  Co.  was  affixed.  The  plaintiff 
declared  in  debt,  as  the  indorsee  of  the  instru 
ment.  In  the  first  count  of  the  declaration  he 
described  the  instrument  as  a  promissory  note, 
made  by  the  Co.,  under  the  seal  of  the  Corpo- 
ration. In  the  second  he  described  it  generally 
as  a  promissory  note,  without  averring  it  to  have 
been  made  under  seal,  and  the  third  count  was 
in  debt,  for  money  due  for  interest,  for  the 


NOTE.— Negotiable  paper— Seal— Effect  of. 

A  seal  affixed  to  a  promissory  note  destroys  its  nego- 
tiability. Warren  v.  Lynch,  5  Johns.,  239 ;  Helper  v. 
Alden,  3  Minn.,  332;  Clegg  v.  Lemesurier,  15  Gratt., 
108;  Hopkins  v.  Railroad  Co.,  3  Watts.  &  S.,  410: 
Parks  v.  Duke.  2  McCord,  380 ;  Lewis  v.  Wilson,  5 
Blackf..  369;  Mann  v.  Sutton,  4  Rand.,  253;  Hib- 
blewhite  v.  McMorine,  6  Mess.  &  W.,  200. 

This  rule  applies  to  notes  given  by  corporations.  See 
the  above  case  of  Clark  v.  Farmers'  Woolen  Mf 'g  Co. 

As  to  the  negotiability  of  bonds,  see  Delafield  v.  Il- 
linois, 2  Hill,  159,  note, 
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forbearance  of  money  lent  and  *ad-  [*257 
vanced  to  the  Co.  The  defendant  pleaded  non 
est  factum  to  the  first  count,  and  nil  debetto  the 
two  other  counts.  The  cause  was  heard  before 
referees.  The  plaintiff  proved  the  existence  of 
the  Corporation,  and  on  the  defendants  refus- 
ing to  produce  their  Corporation  books,  pur- 
suant to  notice,  he  proved  that  the  three  per- 
sons whose  names  were  subscribed  to  the  in- 
strument declared  on,  together  with  two  oth- 
ers, were  generally  reputed,  at  the  date  of  the 
instrument,  to  be  the  trustees  of  the  Corpo- 
ration, that  they  acted  as  such,  and  had  charge 
of  its  property  and  concerns,  and  managed  the 
same.  The  plaintiff  also  proved  the  death  of 
the  payee,  and  the  indorsement  of  the  note  to 
him  by  his  executor.  The  defendants  object- 
ed, that  the  plaintiff  was  not  entitled  to  sus- 
tain the  action,  inasmuch  as  the  instrument 
declared  on  was  not  a  negotiable  note,  within 
the  statute,  and  that,  therefore,  an  action 
would  not  lie  in  his  name.  The  referees  over- 
ruled the  objection,  and  after  receiving  proof 
of  a  set  off  to  a  small  amount,  made  a  report  in 
favor  of  the  plaintiff,  for  $334.81,  which  wa» 
now  moved  to  be  set  aside. 

Mr.  S.  Stevens,  for  the  defendants. 

Mr.  I.  L.Wendell,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  It  was  decided  in 
the  case  of  Litchfield  Iron  Co.  v.  Bennet,  7  Cow. , 
234,  that  the  directors  of  a  corporation  were 
not  public  officers,  within  the  rule  of  evidence 
allowing  their  official  existence  to  be  proved  by 
general  reputation,  though  connected  with  the 
fact  of  their  acting  in  such  capacity.  Assum- 
ing, however,  that  the  appointment  of  the 
trustees  in  cases  of  this  kind  should  ordinarily 
be  proved  by  the  records  of  the  Corporation, 
the  non-production  of  th  books,  in  this  case, 
on  the  call  of  the  plaintiff,  authorized  the  ad- 
mission of  secondary  evidence.  That  given  in 
this  case  falls  within  this  species. 

By  the  3d  section  of  the  Act  relative  to  In- 
corporations for  Manufacturing  Purposes  ,3  R. 
S.,  310,  the  trustees  are  empowered  to  manage 
and  conduct  the  "  stock,  property  and  con- 
cerns of  the  (such)  Company  ;"  and  we,  there- 
fore, see  no  *valid  objection  to  the  [*258 
trustees  signing  their  names,  and  affixing  the 
seal  to  the  instrument  in  question.  Under  their 
general  powers,  and  especially  under  the  6th 
section  of  the  Act,  they  might  have  appointed 
an  officer,  with  authority  to  execute  contracts 
for  them,  on  behalf  of  the  Co.,  and  use  their 
private  seal.  It  does  not  appear  that  any  such 
appointment  had  been  made,  nor  that  any  par- 
ticular person  or  persons  had  been  designated 
by  their  by-laws  for  this  purpose.  The  duty, 
therefore,  necessarily  devolved  upon  the  trust- 
ees themselves.  It  was  not  necessary  to  hav& 
subscribed  their  own  names ;  the  corporate  Act, 
however,  is  not  thereby  vitiated.  The  seal  is 
sufficient.  3  Johns.,  226  ;  3  Bos.  &  P.,  306  ; 
Sugd.,  Vend.,  688.  The  Corporation  are  cap- 
able of  "buying,  purchasing,  holding  and  con- 
veying any  lands,  tenements,  hereditaments, 
goods,  wares  and  merchandise,"  necessary  la 
enable  them  to  carry  on  their  manufacturing 
operations  ;  and  they  are,  consequently,  capa- 
ble of  making  contracts,  and  giving  obligations 
for  real  or  personal  property,  or  in  respect  to 
any  other  dealings  in  reference  to  the  concerns. 
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of  the  Co. ;  otherwise,  credit  could  not  be  ex- 
tended to  them.and  they  must  pay  down, which 
would  be  an  unreasonable  construction  of  the 
powers  conferred. 

The  principal  question  made  on  the  argu- 
ment was  whether  the  note  is  negotiable.  If  it 
is  not,  the  plaintiff  must  fail.  The  seal  of  the 
Corporation,  when  affixed  to  any  deed  or  con 
tract,  by  proper  authority,  is  not  distinguish- 
able in  its  legal  effect  from  that  of  an  individ- 
ual. The  one  is  the  seal  of  an  artificial,  the 
other  of  a  natural  person.  It  affords  the  high- 
est evidence  of  the  deliberate  assent  of  the 
party  to  the  deed  or  contract  thus  executed  and, 
with  some  important  exceptions,  is  binding, 
without  the  aid  of  the  signature,  even  in  the 
case  of  an  individual.  1  Bl.  Com.,  476;  2  Id. 
305,  306  ;  Co.  Inst.,  234,  n.  v;  Com.  Dig.,  tit. 
B,  1  ;  17  Ves.,  459.  A  signature  is  never  neces- 
sary in  the  case  of  a  corporate  body,  as  we 
have  already  seen.  Promissory  notes,  which 
were  made  negotiable,  the  same  as  inland  bills 
of  exchange,  by  the  Statute  of  Anne,  were  not 
under  seal,  Chit.  Bills,  324  ;  if  they  had  been, 
since  that  statute  all  specialties  could  have  been 
made  negotiable,  and  the  advantage  in  their 
259*]  favor,  in  respect  *to  the  Statute  of 
Limitations,  would  have  introduced  them  into 
general  use.  A  Prussian  bond  in  England  is 
negotiable,  but  that  rests  upon  usage,  and  the 
nature  of  the  security.  10  Com.  L.  R.,  16  ; 
Chit.  Bills,  109.  By  the  instrument  in  that  case, 
the  King  of  Prussia  acknowledged  that  the  sum 
mentioned  in  it  was  due  to  any  person,  for  the 
time  being  the  holders  ;  and  the  court  likened 
it  to  a  bank  note.  Bonds  given  by  the  E.  I. 
Co.  were  held  not  negotiable,  but  have  been 
since  made  so  by  statute.  Glyn  v.  Baker,  13 
East,  509;  Chit.  Bills,  109;  51  Geo.  IIL.ch.  64. 
It  is  true,  that  in  the  case  of  the  Prussian  bond 
above  referred  to,  Abbott,  Oh.  J., distinguished 
it  from  the  India  bond,  in  Glyn  v.  Baker,  say- 
ing, it  did  not  appear  that  those  bonds  were 
made  negotiable.  But  if  simply  adding  the 
words  "order"  or  "bearer,"  could  have  had 
such  effect,  an  Act  of  Parliament  would  have 
been  unnecessary. 

It  appears  to  have  been  conceded,  by  both 
counsel  and  court,  in  the  case  of  Warren  v. 
Lynch,  5  Johns.,  239,  that  if  the  flourish  (L. 
S.)  at  the  end  of  the  signature  to  a  note  made 
in  Va.,  and  payable  in  N.  Y.,  must  have  been 
considered  equivalent  to  the  impression  of  a 
seal  here,  the  instrument  would  not  have  been 
negotiable  for  that  reason.  The  position,  we 
suppose,  is  too  plain  to  require  further  consid- 
eration. 

It  was  said,  on  the  argument,  that  the  report 
ought  not  to  be  set  aside,  though  the  court 
should  come  to  the  conclusion  that  the  note 
was  not  negotiable  ;  because  the  plaintiff  had 
proved  every  material  fact  averred  in  his  first 
count ;  and  that  the  defendant  should  be  left 
to  his  motion,  in  arrest  of  judgment.  2  Wend., 
163.  The  answer  given  to  this, we  are  of  opin- 
ion, is  conclusive  :  namely:  that  the  power  of 
the  Company  to  give  such  a  note,  with  nego- 
tiable qualities,  might  depend  upon  proof  under 
a  private  statute  and,  therefore,  the  objection 
would  not  be  available  on  demurrer  to  the  dec- 
laration, or  in  arrest  of  judgment.  If  it  could 
be  avoided  by  proof,  and  it  might  by  a  private 
statute  (and  if  a  public  one,  without  proof), 
WEND.  15. 


then  the  plaintiff  was  entitled   to  an  opportu- 
nity to  introduce  it. 
Report  set  aside. 

Sealed  note— Not  negotiable.  Limited— 57  N.  Y..  577 
(15  Am.  Rep..  536). 

Cited  in  1  Sandf .  Ch.,  313 ;  9  Hun,  100. 

Affixing  seal  to  simple  contract— Effect  of.  Cited  in 
—15  Wend..  266 ;  55  Mo.,  229. 

Corporation  —  Action  against  upon  contract  of 
agent.  Cited  in— 5  Denio,  284 ;  10  N.  Y.,  458. 

Corporation— Issue  of  evidences  of  debt  by.  Cited 
in— 1  Leer.  Obs.,  363 ;  3  Wood  &  M..  112. 

Also  cited  in— 17  Ohio  St.,  580. 
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MOORE  &  BRUNDYDGE,  Overseers  of  the 
Poor  of  NEVERSINK. 

Sale  of  Spirituous  Liquors — License  of  Tavern- 
keeper —  Grocer's  License. 

A  license  to  a  tavern-keepft-  does  not  authorize 
the  sale  of  spirituous  liquor  as  a  grocer. 

It  seems  that  a  person  having  both  a  tavern  li- 
cense and  a  grocer's  license,  cannot  sell  spirituous- 
liquors  in  quantities  less  than  5  gallons,  whether  to 
be  drank  in  the  house  of  such  person  or  elsewhere, 
without  subjecting  himself  to  a  penalty. 

Citations— 1  B.  S.,  680,  sees.  4,  6,  7, 12, 13, 15, 16. 

TERROR  from  the  Sullivan  C.  P.  The  Over- 
J-J  seers  of  the  Poor  of  Neversink  sued  Benson 
in  a  justice's  court,  and  claimed  to  recover  a 
penalty  of  $25  for  selling  spirituous  liquor  as  a 
grocer,  without  license  ;  and  proved  the  sale  of 
a  gallon  of  rum  at  several  times,  to  several 
persons,  which  they  took  and  carried  away 
from  the  house  of  the  defendant.  The  defend- 
ant produced  a  license  as  a  tavern-keeper,  au- 
thorizing him  to  sell  strong  and  spirituous 
liquors,  to  be  drank  at  his  dwelling-house.  The 
license  did  not  contain  the  declaration  required 
by  Statute  1  R.  S.,  680,  sec.  12,  to  be  inserted 
in  licenses  granted  to  grocers,  that  such  license- 
shall  not  be  deemed  to  authorize  the  sale  of 
any  liquor  to  be  drank  in  the  house,  etc.,  of 
the  person  receiving  the  license.  The  justice 
rendered  judgment  against  the  Overseers,  who 
removed  the  case  into  the  Sullivan  C.  P.  by 
certiorari,  where  the  justice's  judgment  was  re- 
versed. Benson  thereupon  sued  out  a  writ  of 
error. 

Mr.  P.  F.  Hunn,  for  plaintiff  in  error. 

Mr.  A.  C.  Niven,  for  defendants  in  error. 

By  the  Court,  Bronson,  /.  The  only  ques- 
tion in  this  case  is,  whether  a  person  who  has 
obtained  a  license  to  keep  an  inn  or  tavern,  has 
the  right  to  sell  spirituous  liquor,  by  the  gal- 
lon, to  be  carried  away  and  drank  elsewhere, 
in  the  same  manner  as  though  he  had  been  li- 
censed as  a  grocer.  I  think  he  has  no  such 
right.  The  statute  plainly  provides  for  two 
*kinds  of  licenses;  the  one  to  inn- [*261 
keepers,  and  the  other  to  grocers.  The  first 
gives  tne  right  to  sell  liquor  "  to  be  drank  in 
their  houses  ; "  and  the  second,  to  sell  liquor 
"not  to  be  drank  in  their  shops,  out-houses, 
yards  or  gardens."  Sec.  4.  The  licenses  are 
different  in  form,  and  are  granted  under  dif- 
ferent circumstances.  Sees.  6,  7,  12,  13.  The 
penalties  for  selling  as  a  grocer,  or  as  an  inn- 
keeper, although  they  are  the  same  in  amount, 
are  given  by  different  sections.  Sees.  15,  16_ 

857 


261 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1836 


The  license  granted  to  Benson,  in  pursuance  of 
the  statute,  was,  in  terms,  a  license  to  sell 
liquor  "to  be  drank  in  his  dwelling-house," 
-and  did  not  confer  authority  to  sell  liquor  to 
be  drank  elsewhere.  The  different  sections 
taken  together  (sees.  4,  15,  16)  contain  a  prohi- 
bition against  selling  ardent  spirits  in  quanti- 
ties less  than  five  gallons,  in  any  form  or 
under  any  circumstances,  without  a  license. 
The  statute  then  provides  for  two  different 
kinds  of  licenses  ;  the  one  authorizing  sales  as 
an  inn-keeper,  and  the  other  as  a  grocer.  Ben- 
son is  sued  for  selling  as  a  grocer,  and  it  turns 
out  upon  the  proof  that  he  has  no  license  to 
sell  in  that  manner.  He  has,  consequently,  in- 
curred the  penalty  which  the  law  has  imposed 
for  that  act. 

When  the  15th  section  is  read  in  connection 
with  the  12th,  13th  and  16th,  it  will  admit  of 
no  other  construction  than  that  of  giving  a 
penal  ty  for  selling  as  a  grocer , ' '  without  having 
a  license  therefor."  He  must  have  permission 
to  sell  in  that  particular  manner  ;  and  it  is  in 
vain  to  say  that  this  is  included  in  a  license  to 
do  something  else. 

I  think  it  may  be  doubted  whether  a  person 
who  has  both  forms  of  license  can,  at  the  same 
time  and  place,  be  both  an  inn-keeper  and  a 
grocer.  As  an  inn-keeper,  he  may  sell  liquor 
to  be  drank  in  his  house ;  but  before  he  can 
obtain  a  license  as  a  grocer,  he  must  execute  a 
bond  to  the  people  in  the  penal  sum  of  $125, 
with  a  condition,  among  other  things,  that  he 
will  not  sell  any  liquor  to  be  drank  in  his 
house.  But  it  is  unnecessary  to  decide  this 
point. 

Judgment  affirmed. 

Cited  in— 17  How.  Pr.,  452. 
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*VAN  WORMER 

v. 


THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  AL- 
BANY. 

Abatement  of  Nuisanceby  Corporation  —  Finding 
of  Board  of  Health  —  Mayor  a  Competent  Wit- 
ness. 

Where  the  Board  of  Health  of  the  City  of  Albany 
adjudged  certain  premises  to  be  a  nuisance,  and  an 
ordinance  of  the  Corporation  was  thereupon  passed 
directing  its  abatement,  and  an  action  of  trespass 
was  subsequently  brought  against  the  Corporation 
for  the  acts  of  an  agent  in  carrying  the  ordinance 
into  effect  ;  it  was  held,  that  the  plaintiff  in  such  ac- 
tion was  not  at  liberty  to  show  that  the  nuisance  did 
not  in  fact  exist  at  the  time  of  the  adjudication  ; 
and  also  that  it  was  not  competent  to  him  to  show 
any  irregularity  or  non-compliance  on  the  part  of 
the  Board  of  Health,  with  the  requirements  of  the 
statutes  in  such  cases. 

In  a  suit  against  the  Corporation  of  a  city,  the 
Mayor  is  a  competent  witness  for  the  defendants, 
although  named  in  the  suit  as  a  constituent  member 
of  the  Corporation.  , 

Citations—  Peake,  Cas.,  153,  154  ;  3  East.  13  :  1  Phil. 
Ev.,  58  :  Laws  of  1826,  p.  199,  sec.  43  :  1  R.  S.,  423,  440; 
Act,  1832,  p.  581,  582  ;  Act,  1826,  p.  200,  sec.  44. 


was  an  action  of  trespass,  tried  at  the 
-L  Albany  Circuit,  before  the  Hon.  James 
Vanderpoel,  one  of  the  Circuit  Judges,  and  was 
brought  for  the  pulling  down,  by  an  agent  of 
the  Corporation,  of  a  barn  and  sheds  of  the 
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plaintiff  ;  his  damages  being  estimated  at  from 
$1,000  to  $2,600.  The  defendants  justified 
under  a  by  law  of  the  Corporation,  reciting 
that  certain  grounds  had  been  adjudged  by  the 
Board  of  Health  a  nuisance,  dangerous  to  the 
health  and  lives  of  the  inhabitants  of  the  city, 
and  that  it  was  necessary  they  should  be  dug 
down  to  abate  the  nuisance  and,  therefore,  en- 
acting that  such  grouuds  be  excavated  and  dug 
down  to  the  level  of  the  surrounding  streets. 
The  buildings  of  the  plaintiff  were  on  the 
grounds  embraced  within  the  by-law,  and  were 
pulled  down  to  enable  the  law  to  be  carried 
into  effect.  The  Mayor  of  the  city  testified  (his 
competency  as  a  witness  was  objected  to  by  the 
plaintiff,  but  the  objection  was  overruled)  that 
while  the  Asiatic  cholera  prevailed  in  Albany 
in  the  summer  of  1832,  the  Board  of  Health,  of 
which  he  was  at  the  time  a  member,  adjudged 
the  premises  in  question  to  be  a  nuisance,  and 
that  the  same  ought  to  be  abated,  and  made  an 
order  accordingly,  which,  however,  was  not 
entered  in  the  minutes  of  the  Board  of  Health, 
nor  was  it  in  writing,  otherwise  than  in  the  re- 
cital of  the  by-law  passed  by  the  Corporation. 
He  also  testified  that  no  *sumnions  was  [*263 
served  on  the  plaintiff  to  show  cause,  at  the 
time  the  order  was  made,  why  the  premises 
should  not  be  ad  judged  a  nuisance  ;  the  plaint- 
iff, however,  had  been  repeatedly  notified  to 
abate  the  nuisance,  and  had  been  heard  on  the 
subject  before  the  Board  of  Health,  to  whom 
he  admitted  that  the  nuisance  could  not  be 
abated  in  any  other  way  than  by  the  digging 
down  of  the  earth  ;  but  objected  that  it  should 
be  done  at  his  expense.  The  plaintiff  offered 
to  prove  that  his  premises  were  not  in  fact  a 
nuisance  ;  which  evidence  was  objected  to  and 
overruled.  The  plaintiff  then  insisted  that  the 
order  of  the  Board  of  Health  not  being  in 
writing,  the  defendants  were  not  justified.  The 
judge  decided  that  it  was  not  necessary  the 
order  should  be  in  writing,  and  expressed  his 
opinion  that  the  defendants  had  established  a 
complete  justification.  Whereupon  the  plaint- 
iff submitted  to  a  nonsuit,  with  leave  to  move 
to  set  the  same  aside, 

Mr.  S.  Stevens,  for  the  plaintiff. 

Mr.  J.  Van  Buren,  for  the  defendants. 

By  the  Court,  Savage,  Ch.  J.  The  first 
question  is,  whether  the  Mayor  was  a  compe- 
tent witness.  There  are  but  two  grounds  upon 
which  an  objection  can  be  made  to  his  compe- 
tency, to  wit :  that  he  is  a  party  to  the  suit, 
and  that  he  is  interested.  It  is  an  answer  to  the 
first  ground,  that  he  is  sued  in  his  corporate, 
and  not  in  his  individual  capacity.  Peake, 
Cas.,  153,  154;  3  East,  13;  1  Phil.  Ev.,  58. 
The  Mayor  in  this  case  was  not  personally  lia- 
ble to  costs.  It  is  an  answer  to  the  ground  of 
interest,  that  the  statute  has  said  that  "No 
person  shall  be  deemed  an  incompetent  witness 
or  juror  by  reason  of  his  being  an  inhabitant, 
freeholder  or  freeman  of  the  said  city  "  (Al- 
bany). Laws  of  1826,  p.  199,  sec.  43.  The 
Mayor  was,  therefore,  a  competent  witness. 

The  important  question  in  the  cause  is, 
whether  the  Board  of  Health  had  power  to  au- 
thorize the  acts  of  which  the  plaintiff  com- 
plains. The  Mayor  of  the  city  is  ex-officio  pres- 
ident of  the  Board  of  Health,  and  the  members 
are  appointed  by  the  Common  Council.  1  R. 
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S.,  423.  The  Board  of  Health,  by  the  Revised 
264*]  *Statutes,  1  R.  S.,  440,  is  invested  with 
large  powers  for  cleansing  and  purifying  the 
city  ;  and  it  is  made  their  duty  to  exercise  cer- 
tain powers  specified,  and  also  all  such  other 
powers,  whenever  a  contagious  disease  shall 
appear  in  the  city,  as  in  their  judgment  the 
circumstances  of  the  case  and  the  public  good 
shall  require.  By  the  Act  of  1832,  p.  581,  582, 
the  Board  of  Health  have  power  and  it  is  made 
their  duty,  among  other  things,  to  establish 
regulations,  in  their  discretion,  concerning  the 
suppression  and  removal  of  nuisances  ;  and  all 
such  other  regulations  as  they  shall  think  nec- 
essary and  proper  for  the  preservation  of  the 
public  health.  By  the  Act  of  1826,  p.  200,  sec. 
44,  the  Common  Council  of  the  City  of  Al- 
bany may  appoint  so  many  of  their  members 
as  shall  be  thought  necessary  to  form  a  Board 
of  Health,  to  aid  and  assist  the  Mayor  and  Re- 
corder of  the  city  to  carry  into  effect  the  sev- 
eral statutes  which  are  or  may  be  passed  to  pre- 
serve the  health  of  the  said  city,  and  to  pre- 
vent the  introduction  and  spreading  of  infec- 
tious and  pestilential  diseases  in  the  same;  and 
the  said  Board,  in  conjunction  with  the  said 
Mayor  and  Recorder,  shall  have  the  like  power 
and  authority  as  the  Board  of  Health  in  the 
City  of  N.  Y.  When  the  acts  complained  of 
were  done,  these  several  Acts  of  the  Legisla- 
ture were  all  in  force  ;  and  it  must  be  conced- 
ed that  they  confer  upon  the  Board  of  Health 
very  large  discretionary  powers — among  other 
things,  concerning  the  suppression  and  remov- 
al of  nuisances.  It  is  right  that  such  power 
should  exist  somewhere,  to  be  exercised  upon 
a  proper  emergency.  If  the  civil  authorities 
were  obliged  to  await  the  slow  progress  of  a 
public  prosecution,  the  evil  arising  from  nui- 
sances would  seldom  be  avoided.  It  cannot  be 
doubted,  I  think,  that  the  statute  gives  a  sum- 
mary remedy  to  remove  or  abate  nuisances. 
Whether  the  Board  in  this  instance  proceeded 
with  strict  technical  correctness,  is  a  question 
which  might  be  raised  upon  certiorari,  but  not 
when  the  proceedings  are  brought  in  collater- 
ally. But  were  the  whole  proceedings  before 
us  upon  their  regularity,  I  am  not  prepared  to 
say  that  they  were  defective.  Although  no 
technical  notice  was  given  for  the  plaintiff  to 
show  cause,  at  the  time  when  his  premises 
were  adjudged  a  nuisance,  yet  he  had  often 
had  notice  substantially — had  appeared  before 
265*]  *the  Board,  and  admitted  the  character 
of  the  premises  and  the  necessity  for  digging 
them  down,  but  contended  that  it  should  not 
be  done  at  his  expense,  as  he  was  but  a  lessee. 

The  circuit  judge  was  substantial! v  correct 
in  his  several  decisions.  Although  it  would 
be  proper  for  the  Board  of  Health  to  enter  all 
their  proceedings  in  writing,  separate  from  the 
proceedings  of  the  Common  Council,  yet,  in 
the  present  case,  I  apprehend  the  recital  of  the 
proceedings  and  adjudication  in  the  ordinance 
of  the  Common  Council  was  sufficient.  It  is  not, 
however,  necessary  to  give  a  definitive  opin- 
ion upon  that  point.  The  evidence  offered  to 
show  that  there  was  in  fact  no  nuisance,  was 
properly  rejected.  That  point  had  been  adju- 
dicated by  the  proper  tribunal,  and  was  not  in 
issue  at  the  circuit. 

In  my  opinion  tJie  motion  to  set  aside  the  non- 
xuit  should  be  denied. 
WEND.  15. 


Affirmed— 18-Wend.,  168. 

Municipal  corporations  and  inferior  tribunate— 
Proceedings  of,  when  final.  Distinguished— 13  Barb., 
40;  31  Barb.,  455. 

Explained— 34  How.  Pr.  156. 

Cited  in— 15  Wend.,  399;  23  Wend.,  227;  30  Barb., 
595 ;  38  Barb.,  55;  32  How.  Pr.,  122 ;  33  How.  Pr.,  8  ;  1 
Daly.  252 ;  33  Cal.,  286 ;  36  N.  J.  L.,  286. 

Witness—  Who  competent  for  corporation.  Cited 
in— 3  N.  Y.,  492 ;  18  How.  Pr.,  174 ;  9  Abb.  Pr.,  42 ;  2 
Hilt.,  450. 

Municipal  corporations— Police  powers  of.  Ex- 
plained and  distinguished— 4  Rob.,  304,  305. 

Cited  in— 37  N.  Y.,  370;  78  N.  Y.,  237  ;  6  Trans.  App., 
79 ;  1  Abb.  Pr.,  480;  36  N.  J.  L.,  286. 

Also  cited  in— 80  N.  Y.,  127 ;  5  Duer,  458. 


STEELE 

v. 

THE  OSWEGO  COTTON  MANUFACTUR- 
ING COMPANY. 

Assumpsit  will  not  lie  upon  a  note  of  a  corpora- 
tion, to  which  the  corporate  seal  is  affixed ;  and  if  a 
count  upon  such  note  be  joined  with  the  money 
counts  in  assumpsit,  the  judgment  will  be  arrested. 

Citations— Ang.  and  Ames,  Corp.,  109, 110, 117, 126, 
218,  219 ;  Chit.  PI.,  98 ;  7  Cr.,  297  ;  12  Johns.,  227  ;  14 
Johns.,  118 ;  19  Johns.,  60 ;  2  Kent,  Com.,  288,  292 ;  4 
Bing.,  283 ;  15  Wend.,  256 ;  6  Johns.,  85 ;  Cro.  Eliz., 
786,  859 ;  Cro.  Jac..  598 ;  Cro.  Ch..  56. 

MOTION  in  arrest.  The  plaintiff  declared 
in  assumpsit.  The  first  count  stated  that 
on,  etc.,  at,  etc.,  the  defendants  made  their 
certain  note  in  writing,  the  corporate  seal  of 
the  defendants  being  thereto  affixed,  whereby 
they  promised  to  pay  to  the  plaintiff,  4  months 
after  date,  a  certain  quantity  of  sheetings,  to  be 
delivered  at  their  warehouse  for  value  received; 
and  then  follows  the  common  conclusion,  that 
the  defendant  did  not  deliver  the  sheeting,  al- 
though often  requested.  The  second  and  third 
counts  were  like  the  first  on  similar  instru- 
ments, and  then  followed  the  common  money 
counts.  The  plaintiff  obtained  a  verdict,  and 
and  the  defendants  now  moved  in  arrest  of 
judgment. 

*Mr.  S.  Stevens,  for  the  defendant,  [*266 
insisted  that  the  instruments  declared  on  in  the 
first,  three  counts  were  covenants.and  the  counts 
were  substantially  in  covenant,  which  he  con- 
tended could  not  be  joined  with  the  remaining 
counts,  which  are  in  assumpsit. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  in- 
sisted that  the  instruments  declared  on  were 
not  necessarily  covenants.  There  is  no  case 
which  decides  that  the  note  of  a  corporation, 
expressed  by  its  seal,  is  a  deed.  A  corporation 
may  give  a  note,  or  bind  itself  by  a  parol  con- 
tract, and  the  seal  is  in  such  case  only  evidence 
of  the  assent  of  the  corporation  ;  it  does  not 
create  it  a  specialty.  Whether  it  shall  be  in- 
tended a  deed  or  a  parol  promise,  depends  upon 
the  nature  of  the  instrument.  Here  it  is  a  mere 
promise  for  the  delivery  of  manufactured  ar- 
ticles. 

By  the  Court,  Nelson,  J.  The  first  three 
counts  are  special,  and  are  in  assumpsit  on  a 
sealed  instrument;  the  residue  are  the  common 
indebitatus  counts.  This  is,  probably,  the  first 
time  this  form  of  action  has  been  brought  and 


NOTE.— Negotiable  paper— Seal  destroys  negotiabil- 
ity of.  See  Clark  v.  Farmers'  Woolen  Mf 'g  Co.,  ante, 
p.  256,  note, 
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attempted  to  be  sustained  upon  such  an  instru 
ment.  It  was  said  by  the  counsel  that  he  could 
find  no  case  adjudging  that  an  instrument  ex- 
ecuted under  the  seal  of  a  corporation  is,  in 
technical  language,  a  deed.  This  might  well 
be;  for  I  presume  the  position  was  never  doubt- 
ed. It  was  for  a  long  time  doubted  by  courts 
whether  a  corporation  could  do  any  lawful  act 
except  by  their  seal — or  by  deed,  which  is  the 
same  thing;  and  of  consequence,  as  they  could 
make  no  promise  or  simple  contract,  assumpsit 
would  not  lie  against  them  at  all.  Ang.  &  Ames, 
Corp.,  109,  110,  117,  126,  218,  219  ;  Chit.  PI., 
98  ;  7  Cr.,  297  ;  12  Johns.,  227  ;  14  Id.,  118;  19 
Id..  60  ;  2  Kent,  Com.,  288,  292.  This  ancient 
doctrine  has  been  exploded  in  this  country,  as 
will  be  seen  by  the  above  cases;  though  in  En- 
gland it  is  still  maintained,  with  few  excep- 
tions. Waterworks  Co.  v.  Bailey,  4  Bing.,  283. 
We  have  before  had  occasion  to  remark,  that 
the  legal  effect  of  the  use  of  a  seal  by  a  corpo- 
ration does  not  differ  from  that  of  an  individ- 
ual— the  one  is  the  seal  of  an  artificial,  the 
267*]  other  of  a  natural  *person.  Clark  v. 
Far.  Mfg.  Co.,  ante,  p.  256;  see,  also,  6  Johns., 
85. 

A  motion  in  arrest  of  judgment  is  a  proper 
mode  for  the  defendant  to  avail  himself  of  this 
error,  it  appearing  upon  the  record.  Cro.  Eliz., 
859  ;  Cro.  Jae.,  598  ;  Cro.  Eliz.,  786;  Cro.  Ch., 
56. 

Judgment  arrested. 


THE  PRESIDENT  AND  DIRECTORS  OF 
THE  SUSQUEHANNA  AND  BATH 
TURNPIKE  ROAD  COMPANY 

«i 
THE  PEOPLE. 

Indictment  of  Turnpike  Road  Company — Com- 
mon Law — Fine. 

A  turnpike  road  company  is  liable  to  an  indictment 
at  common  law  for  suffering  their  road  to  be  out  of 
repair,  notwithstanding  that,  by  the  terms  of  its 
charter,  a  specific  penalty  is  provided,  if  the  charter 
contains  no  negative  words,  nor  anything  from 
which  it  can  be  inferred  that  the  Legislature  intend- 
ed to  take  away  the  common  law  remedy. 

So  when  the  indictment  is  at  common  law,  the 
court  before  whom  the  conviction  is  had  may  im- 
pose a  fine  of  $250,  notwithstanding  that  the  general 
Act  relative  to  turnpike  corporations  limits  the  fine 
to  $200  in  case  of  a  conviction  on  an  indictment  had 
under  that  Act. 

Citations— 3  Laws  of  N.  Y.,  547,  Web.  ed.,  sec.  17 ;  5 
Cow.,  165 ;  5  Johns.,  175 ;  10  Johns.,  389 ;  1  R.  S.,  587, 
sees.  40,  45,  46, 47;  Charter,  sec.  17:  2  K.  S.,697,  sec.  40. 

T?  RROR  from  the  Tompkins  General  Sessions. 
Ju  The  Turnpike  Road  Co.  were  indicted  for 
a  nuisance  in  suffering  a  part  of  their  road  in 
the  County  of  Tompkins  to  be  out  of  repair. 
The  indictment  alleged  that  the  road  was  very 
ruinous,  miry,  broken,  uneven,  narrow,  con- 
tracted, covered  with  loose  stones,  and  in  very 
great  decay,  and  the  bridges  and  causeways 
thereon  ruinous,  decayed  and  broken  down  for 
want  of  due  reparation  and  amendment.  The 


NOTE.— Cumulative  remedies. 

A  statute  creating  a  new  remedy  does  not  take 
away  a  pre-exlstina  remedy  without  express  words 
or  necessary  implication.  The  new  remedy  is  cu- 
mulative, see  Chittenden  v.  Wilson,  5  Cow.,  165  note. 
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defendants  were  found  guilty,  and  a  fine  was 
imposed  upon  them  of  $250.  The  Company 
sued  out  a  writ  of  error.  The  cause  was  sub- 
mitted on  written  arguments. 

Mr.  H.  S.  Walbridge,  for  plaintiffs  in  er- 
ror. 

Mr.  A.  Dana,  District  Atty.  of  Tompkins, 
contra. 

*By  the  Court,  Bronson,  J.  Two  [*268 
grounds  of  error  are  alleged;  First,  that  the 
Co.  was  not  liable  to  be  proceeded  against 
by  indictment;  and  second,  that  the  court  be- 
low exceeded  its  jurisdiction  in  the  amount  of 
the  fine  imposed. 

That  those  who  are  bound  to  repair  a  road 
may,  in  general,  be  indicted  at  the  common 
law  for  suffering  it  to  fall  into  decay,  is  not 
denied  on  the  part  of  this  Corporation;  but  they 
insist  that  their  charter  has  provided  another 
remedy  for  the  evil  and,  consequently,  that  they 
are  not  subject  to  indictment.  The  Co.  was  in- 
corporated in  1804,  3  L.  of  N.  Y.,  547,  Web. 
ed.  By  the  17th  section  of  the  Act,  the  road 
for  the  purpose  of  being  inspected,  is  to  be  di- 
vided by  the  Co.  into  three  districts;  to  each 
of  which  districts  the  Governor  is  to  appoint  a 
commissioner.  Whenever  the  commissioner 
finds  the  road  out  of  repair,  he  is  to  give  no- 
tice, and  the  Co.  is  thereupon  to  repair  under 
a  penalty  of  $10  for  every  neglect  of  48  hours, 
to  be  sued  for  by  the  commissioner  for  the 
benefit  of  the  Overseers  of  the  Poor.  He  may 
also  order  the  gates  to  be  opened  under  a  like 
penalty.  From  every  decision  of  the  commis- 
sioner the  Corporation  may  appeal  to  the  com- 
missioners of  the  other  inspection  districts.  The 
statute  contains  no  negative  words,  nor  any- 
thing from  which  it  can  be  inferred  that  the 
Legislature  intended  to  take  away  the  common 
law  remedy;  and  it  is  too  well  settled  to  require 
discussion,  that  where  a  statute  gives  a  new 
remedy  by  affirmative  words,  without  a  nega- 
tive expressed  or  implied,  the  mode  of  redress 
which  the  common  law  has  provided  is  not 
taken  away.  Crittenden  v.  Wilson,  5  Cow.,  165; 
Almy  v.  Harris,  5  Johns.,  175;  Farmers'  Turn- 
pike v.  Coventry,  10  Id.,  389.  If  an  individual 
whose  horse  had  fallen  through  a  decayed 
bridge  on  the  road  had  brought  an  action  on 
the  case  to  recover  damages  against  the  Cor- 
poration, no  one  would  probably  have  thought 
of  objecting  that  his  common  law  action  was 
taken  away  by  the  statute  penalty  for  permit- 
ting the  road  to  be  out  of  repair.  And  yet  his 
right  to  sue  might  be  denied  with  as  much 
propriety,  as  it  can  be  questioned  that  the  pub- 
lic may  have  redress  in  this  form.  There  is  no 
room  for  doubt  that  the  Co.  was  liable  to  be 
proceeded  against  by  indictment. 

*To  show  that  the  court  below  ex-  [*2t59 
ceeded  its  authority  in  the  amount  of  the  fine 
imposed,  the  plaintiffs  in  error  rely  on  1  R.  S., 
587,  sec.  47,  which  provides  for  a  fine  not  ex- 
ceeding $200.  But  the  section  does  not  apply 
to  the  case  before  the  court.  By  this  statute  it 
is  made  the  duty  of  an  inspector  of  turnpikes, 
on  discovering  that  the  road  is  out  of  repair,  or 
that  any  gate  thereon  is  placed  in  a  situation 
contrary  to  law,  to  give  notice  of  such  defect 
or  default  to  one  or  more  of  the  directors  of 
the  C6. ,  and  to  require  the  repair  of  the  road 
or  removal  of  the  gate  within  a  time  to  be 
fixed  in  the  notice;  and  he  may  also  in  his. 

C.  15. 


1836 


SMITH  v.  HASTEN. 


discretion  order  the  gates  in  the  meantime  to 
be  thrown  open.  Sees.  45,  46.  Then  comes 
the  section  in  question,  which  provides  that  if 
the  requisitions  of  the  notice  be  not  obeyed, 
the  inspector  shall  make  complaint  to  the  Atty- 
Oen.  or  district  attorney,  whose  duty  it  shall 
be  to  prosecute  the  delinquent  Co.  in  the  name 
of  the  people;  and  such  Corporation,  if  con- 
victed of  having  suffered  their  road  to  be  out 
of  repair,  or  having  placed  one  or  more  of  the 
gates  thereon  in  a  situation  contrary  to  law, 
shall  be  fined  in  a  sum  not  exceeding  $200.  If 
an  indictment  be  the  proper  mode  of  prosecut- 
ing for  this  fine,  it  will  prove  nothing  in  rela- 
tion to  the  question  before  the  court,  for  this 
was  not  a  proceeding  under  that  statute.  It 
does  not  appear  that  there  was  any  notice  by 
an  inspector  requiring  the  Corporation  to  re- 
pair, nor  a  complaint  to  the  district  attorney; 
and  this  particular  fine  is  limited  to  the  case 
specially  provided  for  by  the  statute. 

It  may  be  doubted  whether  this  statute  can, 
under  any  circumstances,  apply  to  the  plaint- 
iffs in  error.  See  sec.  40,  and  charter,  sec.  17. 
But  it  is  unnecessary  to  consider  that  question. 
It  is  enough  that  the  indictment  was  neither 
framed  upon,  nor  is  the  offense  charged  to  have 
been  committed  against  the  form  of  this  or 
any  other  statute. 

This  being  a  conviction  at  the  common  law, 
the  court  might  impose  such  fine  as  it  deemed 
reasonable,  unless  the  amount  has  been  limit- 
ed by  some  other  statute  than  the  one  already 
mentioned.  Such  a  limitation  will  be  found 
in  2  R.  S.,  697,  sec.  40,  which  provides  that 
"  Every  person  who  shall  be  convicted  of  any 
misdemeanor,  the  punishment  of  which  is  not 
27O*J  *prescribed  in  this  or  some  other  stat- 
ute, shall  be  punished  by  imprisonment  in  a 
county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  two  hundred  and  fifty  dollars, 
or  by  both  such  fine  and  imprisonment."  The 
court  below  did  not  exceed  its  authority  in  im- 
posing a  fine  of  $250. 

Judgment  affirmed. 

Cited  in— 9  Barb.,  172 ;  66  Barb.,  29 :  36  Am.  Rep., 
«07  (15  W.  Va.,  362). 


SMITH  v.  HASTEN. 

New  Trial — Excessive  Damages  in  Cases  of 
Criminal  Conversation — Newly  Discovered  Evi- 
dence. 

Although  it  is  conceded  that  courts  have  the  pow- 
er of  granting  a  new  trial  for  excessiveness  of  dam- 
ages in  cases  of  crim.  con.,  still  it  seems  such  power 
has  never  been  exercised  ;  and,  accordingly,  in  this 
case,  the  court  refused  to  set  aside  a  verdict  for 
§3,000  damages,  although  it  appeared  that  the  plaint- 
iff had  reason  to  know  of  the  improper  conduct  of 
his  wife,  suspected  her,  and  yet  took  no  measures  to 
prevent  intercourse  between  her  and  the  defendant. 

It,  however,  appearing  that  the  defendant  had 
discovered  evidence  not  known  to  him  at  the  time 
of  the  trial,  that  the  plaintiff  had  lived  in  a  state  of 
adultery  with  another  woman,  after  his  wife  eloped 
from  him,  and  previous  to  the  trial,  the  court  or- 
dered a  new  trial  on  the  ground  of  such  newly  dis- 
covered evidence,  on  the  payment  of  costs. 

Citation— 4  T.  R.,  656. 

NOTE.— New  trifd— newly  discovered  evidence.  See 
Halsey  v.  Watson,  1  Cai.,  24,  note. 

Excessive  damages.  See  Cole  v.  Perry,  8  Cow.,  214, 
note. 

WEND.  15. 


THIS  was  an  action  on  the  case  for  criminal 
conversation  with  the  plaintiff's  wife,  tried 
at  the  Rensselaer  Circuit  in  Sep.,  1833,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges.  The  plaintiff  obtained  a  verdict  for 
$3,000  damages.  The  defendant  applied  for  a 
new  trial  on  the  ground  of  the  excessiveness  of 
the  damages,  and  also  on  the  ground  of  newly 
discovered  evidence.  The  facts  and  circum- 
stances of  the  case  sufficiently  appear  in  the 
opinion  delivered  by  the  Chief  Justice.  The 
cause  was  argued  by, 

Messrs.  H.  P.  Hunt  and  S.  Stevens,  for 
the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Savage.  Ch.  J.  That  the 
court  has  power  to  grant  new  trials  for  excess- 
iveness of  damages  in  actions  of  crim.  con.  as 
well  as  in  all  other  actions  sounding  in  dam- 
ages, *is  a  proposition  often  asserted  [*271 
by  the  courts;  yet  it  was  said  by  Ld.  Kenyon 
in  Duberley  v.  Gunning,  4  T.  R. ,  656,  decided 
in  1792,  that  he  knew  no  instance  in  which  a 
new  trial  had  been  granted  in  such  a  case,  for 
excessiveness  of  the  damages,  and  that  courts 
leaned  strongly  against  interference  with  the 
verdict  in  such  cases.  In  that  very  case,  the 
damages  were  £5,000,  when  Ld.  Kenyon 
thought  they  should  have  been  nominal;  and 
Mr.  J.  Buller  thought  there  should  have  been 
a  verdict  for  the  defendant,  on  the  ground  that 
there  was  consent  on  the  part  of  the  plaintiff  to 
his  wife's  adultery;  yet  a  majority  of  the  court 
refused  a  new  trial  on  the  ground  of  excessive 
damages.  It  was  very  properly  said  in  that 
case,  that  consent  of  the  husband  bars  the  ac- 
tion; but  negligence  on  his  part,  and  loose  and 
improper  conduct,  should  only  mitigate  dam- 
ages. 

In  the  present  case,  the  plaintiff  had  reason 
to  know  of  the  improper  conduct  of  his  wife, 
and  did  suspect  it:  but  it  does  not  appear  that 
he  took  any  measures  to  prevent  intercourse 
between  her  and  the  defendant.  This  was  a 
circumstance  proper  to  be  considered  by  the 
jury,  and  probably  was  considered  by  them  in 
their  assessment  of  the  damages.  On  the  part  of 
the  defendant,  the  circumstances  are  of  an  ag- 
gravated character.  He  was  himself  a  husband 
and  a  parent,  having  a  wife  and  several  chil- 
dren. For  about  three  years,  he  seems  to  have 
kept  up  a  criminal  intercourse  with  the  plaint- 
iff's wife — resorting  to  his  house  whenever  the 
plaintiff  was  from  home — enticing  the  plaint- 
iff's wife  from  the  house  into  the  woods,  even 
when  her  husband  was  at  home — having  con- 
nection with  her  in  indecent  and  exposed  situ- 
ations ;  and,  finally,  taking  her  into  his  own 
family.  The  defendant  is  to  be  considered  as 
the  seducer  of  the  plaintiff's  wife,  as  no  evi- 
dence is  given  of  any  improper  conduct  on  her 
part  before  her  acquaintance  with  him.  He  is 
also  chargeable  with  being  the  destroyer  of  the 
plaintiff's  peace  and  happiness,  as  no  previous 
disagreement  is  shown  to  have  existed  ;  and 
the  plaintiff,  when  informed  of  his  wife's  in- 
fidelity, indignantly  refused  his  credence  of  it. 
In  the  defendant's  conduct,  there  is  found  no 
circumstance  of  mitigation.  It  is  said  that  his 
innocent  wife  and  children  should  not  be  pun- 
ished by  taking  *from  him  more  than  [*272 
half  his  property,  and  thereby  depriving  them 
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of  the  means  of  support.  To  which  it  maybe 
answered,  that  if  the  jury  had  not  given  the 
defendant's  property  to  the  plaintiff,  it  might 
have  been  dissipated  in  adulterous  dissipation 
with  the  plaintiff's  wife,  and  thereby  doing  the 
same  injury  to  his  wife  and  children.  There 
is  another  answer  ;  sympathy  for  the  wife  and 
children  of  an  offender  ought  not  to  diminish 
his  punishment.  Such  a  man  is  not  deterred 
from  the  commission  of  crimes  by  correct  prin- 
ciples; and  is  only  to  be  restrained  by  the  fear 
of  the  consequences  of  crime;  by  the  priva- 
tions and  sufferings  of  himself  and  those  con- 
nected with  him  and  dependent  upon  him. 
The  happiness  of  his  wife  and  children,  if  he 
entertains  for  them  feelings  of  natural  affec- 
tion, will  operate  much  more  strongly  to  re- 
strain him  from  vice,  than  his  sense  of  moral 
justice,  or  even  dread  of  personal  punishment. 
Remove  from  him  the  apprehension  of  suffer- 
ing on  behalf  of  his  innocent  family,  and  you 
remove  from  him  the  principal  restraint  upon 
his  wicked  propensities.  I  find,  therefore,  no 
good  reason  for  granting  a  new  trial,  founded 
upon  the  excessiveness  of  the  damages.  If, 
previous  to  the  case  of  Duberley  v.  Gunning, 
there  had  been  no  instance  of  a  new  trial 
granted  in  a  crim.  con.  case,  for  the  excessive- 
ness  of  the  damages,  I  may  safely  say  there 
has  been  none  since.  I  have  found  no  such 
case;  and  if  any  were  to  be  found,  it  would 
not  have  escaped  the  research  of  the  learned 
counsel  who  argued  this  cause. 

The  next  ground  upon  which  we  are  asked 
to  grant  a  new  trial  is  that  of  newly  discovered 
evidence.  When  this  cause  was  tried,  the  only 
ground  of  diminishing  damages  presented  to 
the  jury,  was  the  fact  that  the  plaintiff  knew 
of  the  improper  intimacy  between  his  wife  and 
the  defendant,  and  took  no  measures  to  pre- 
vent it.  It  is  now  shown  that  another  ground 
of  diminution  of  damages  existed  at  the  time 
of  the  trial,  though  unknown  to  the  defendant, 
to  wit:  that  the  plaintiff,  at  that  time,  was,  and 
for  some  time  previous  had  been,  living  in 
adultery  with  another  woman.  The  grounds 
of  this  action  are  the  injuries  sustained  by  the 
husband,  by  alienating  his  wife's  affections, 
destroying  his  comfort  in  her  society,  and  com- 
pelling him  to  raise  and  support  children  not 
273*]  his  own.  *Circumstances  which  show 
that  he  possessed  no  comforts  of  a  domestic 
character,  are  proper  to  be  given  in  evidence, 
in  mitigation  of  damages.  If  the  plaintiff  and 
his  wife  lived  unhappily  before  the  improper 
advances  of  the  defendant,  such  evidence  is 
pertinent.  The  defendant  cannot  be  charge- 
able with  destroying  the  plaintiff's  domestic 
comfort,  when  he  had  never  enjoyed  such  corn- 
fort.  If  the  plaintiff  was  in  the  habit  of  im- 
proper intimacy  with  other  women,  his  sense 
of  moral  propriety,  and  regard  for  chastity, 
could  not  be  much  offended  by  the  loss  of  virt- 
ue in  his  wife.  The  guilt  of  the  defendant  is 
not,  therefore,  diminished;  but  the  plaintiff 
has  sustained  less  damage  The  merits  of  the 
plaintiff,  but  not  the  demerits  of  the  defendant, 
are  less;  both,  however,  are  considered  by  the 
jury,  in  forming  their  verdict;  and  all  circum- 
stances which  diminish  the  one  or  enhance  the 
other,  are  proper  subjects  for  their  considera- 
tion. We  may  reasonably  conclude  that  had 
the  jury  had  before  them  the  facts  contained 
8(J2 


in  the  affidavit  disclosing  the  newly  discovered 
evidence  attached  to  the  case  in  this  cause, 
their  verdict  might  have  been  affected  by  them, 
and  the  damages  probably  diminished.  These 
facts,  at  the  time  of  the  trial,  had  never  been 
disclosed  by  the  witness;  there  is,  therefore,  no 
laches  imputable  to  the  defendant,  in  not  then 
giving  them  in  evidence.  The  testimony  now 
sought  to  be  introduced  is  material,  and  not 
cumulative.  It  relates  to  a  point  upon  which 
no  testimony  was  given  upon  the  trial.  It  is 
true  that  the  alleged  misconduct  of  the  plaint- 
iff took  place  since  the  elopement  of  his  wife, 
but  as  damages  were  recovered  by  him  for  his 
wounded  feelings  and  the  destruction  of  his 
domestic  happiness,  not  only  up  to  the  time  of 
the  commencement  of  the  suit,  but  until  the 
trial,  it  would  have  been  proper  for  the  de- 
fendant to  have  shown  that,  at  any  time  during 
the  same  period,  he  had  been  guilty  of  impro- 
prieties of  the  same  character  with  those  com- 
mitted by  the  defendant. 

The  defendant  is,  therefore,  entitled  to  a  new 
trial,  on  the  ground  of  newly  discovered  evidence, 
upon  payment  of  costs. 

Cited  in-14  Am.  Rep.,  632  (46  Vt.,  466). 


*TUTTLE  ».  COOK  ET  AL.     [*274 

Deputy-sheriff—  Liability  for  Levy  on  Specific 
Property  under  Direction  of  SJieriff—He  Acts 
in  Official  Character,  not  as  Special  Agent  of 
Sheriff. 

The  mere  fact  of  a  deputy-sheriff  being  directed 
by  his  principal  to  levy  upon  specific  property,  on 
an  execution  being  placed  in  his  hands,  does  not 
constitute  him  the  servant  or  special  agent  of  the 
sheriff  for  that  particular  service;  he  will  be 
deemed  to  act  in  his  official  character,  and  not  as  a 
mere  servant  or  agent,  and  if  the  sheriff  is  sub- 
jected to  damages  in  consequence  of  his  acts  in  re- 
spect to  such  execution,  he  and  his  sureties  are  lia- 
ble to  indemnify  the  sheriff,  notwithstanding  such 
instructions. 

To  exonerate  a  deputy  from  responsibility  under 
such  circumstances,  the  directions  must  be  so  defi- 
nite and  specific  as  to  debar  him  from  the  exercise 
of  all  discretion  in  the  matter. 

THIS  was  an  action  of  debt,   tried  at  the 
Greene  Circuit  in  Oct.,  1833,  before  the 
Hon.  Charles  H.  Ruggles,  one  of  the  Circuit 
Judges. 

The  plaintiff  was  sheriff  of  the  County  of 
Greene,  and  Cook  was  one  of  his  deputies. 
The  bond  on  which  the  action  was  brought 
was  given  to  indemnify  and  save  the  plaintiff 
harmless  against  all  damages,  etc.,  to  which 
he  might  be  subjected  by  the  acts  or  omissions 
of  duty  of  Cook,  as  a  deputy.  The  declaration 
stated  that  Cook,  by  virtue  of  an  execution 
against  one  Hatch,  levied  upon  a  sloop,  which 
was  replevied  by  one  Hall,  who  recovered  a 
judgment  against  Tuttle,  the  sheriff,  for  $94.65 
costs,  which  Tuttle  was  obliged  to  pay;  by 
means  whereof  an  action  had  accrued  to  the 
plaintiff,  to  demand  and  have  that  sum  of  the 
defendants.  The  defense  set  up  on  the  trial 
was  that  Cook,  in  the  levy  made  by  him  upon 
the  sloop,  acted  as  the  servant  or  special  agent 
of  Hall,  the  under  sheriff  of  the  county,  who 
had  the  principal  charge  of  the  business 
of  the  sheriff ;  and  in  support  of  the  de- 
fense it  was  alleged  that  the  execution,  by 
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virtue  of  which  the  levy  was  made,  was  sent 
by  Hall  to  Cook,  in  a  letter,  with  directions  to 
levy  upon  the  sloop  in  question.  It  was  proved 
that  the  letter  was  lost,  but  a  witness  testified 
that  he  had  seen  it,  and  that  it  directed  Cook 
to  levy  upon  the  sloop  Eliza  (the  sloop  in  ques- 
tion); but  the  witness  added  that  he  did  not 
remember  what  further  the  letter  stated.  The 
judge  charged  the  jury  that  Cook  had  a  right 
275*]  *to  consider  the  directions  contained 
in  the  letter  in  which  he  received  the  execu- 
tion against  Hatch,  as  given  by  the  authority 
of  the  plaintiff,  and  that  such  directions  were 
a  protection  to  him  against  the  action  upon  the 
issue  between  the  parties.  The  jury  found  a 
verdict  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial. 

Mr.  I.  L.  Wendell,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

By  the  Court,  Nelson,  J.  The  proposition 
of  law  is  a  familiar  one,  that  the  bail  of  a  dep- 
uty-sheriff being  considered  in  the  light  of 
sureties,  are  only  responsible  for  his  official 
acts,  as  a  general  deputy;  and  further,  that  he 
is  not  accountable  to  his  principal  in  that  char- 
acter, when  acting  under  his  special  direction 
and  authority,  in  a  given  case.  The  ground 
of  irresponsibility  in  the  former  instance  turns 
upon  the  contract  of  the  bail;  in  the  latter, 
upon  the  necessary  exclusion  of  all  discretion 
on  the  part  of  the  deputy  in  the  performance 
of  the  particular  act.  It  would  be  unreason- 
able to  hold  him  accountable  to  the  sheriff  for 
the  consequences  of  an  act  explicitly  directed 
by  the  sheriff.  It  should,  however,  very  clear- 
ly appear,  whenever  such  defense  is  inter- 
posed, that  in  giving  the  directions,  the  sheriff 
or  his  general  agent  intended  to  debar  the  de- 
fendant from  the  exercise  of  that  judgment 
and  discretion  in  the  matter  which  belonged 
to  him,  as  a  general  deputy,  and  that  he  so  un- 
derstood it.  If  the  communication  was  mere 
information  or  advice,  the  better  to  enable  him 
to  discharge  his  duty,  this  would  not  alter  the 
relation  to  his  principal.  Notwithstanding 
such  information  and  advice,  he  would  be  ex- 
pected to  act  upon  his  own  responsibility,  after 
ascertaining  the  true  facts  in  respect  to  the  title 
of  property  to  be  levied  upon,  and  levy  or  not, 
or  take  an  indemnity,  as  his  judgment  would 
dictate. 

Now,  I  am  not  satisfied,  from  a  review  of 
the  evidence  in  this  case,  that  the  letter  inclos- 
ing the  execution  by  Hall  was  intended  to  con- 
vey or  did  in  fact  convey  instructions  to  levy 
upon  the  sloop,  at  all  events;  or  that  the  de- 
276*]  fendant  was  justified  *in  so  understand- 
ing it.  I  am  also  of  opinion  the  question,  un- 
der the  circumstances,  was  not  one  of  law  but 
of  fact,  and  should  have  been  submitted  to  the 
jury.  The  letter  was  not  produced,  and  the 
witness  who  testified  to  its  contents  did  not 
pretend  to  remember  its  whole  purport.  He 
says:  "The  letter  directed  Cook  to  levy  on  the 
sloop  Eliza;  and  he  does  not  now  remember 
what  further  the  letter  stated."  How  could 
the  witness  swear  that  the  instructions  were 
peremptory,  unless  he  remembered  the  whole 
of  the  contents?  But  recollecting  that  the  de- 
fendant Cook  was  a  general  deputy,  whose 
business  it  was  to  serve  executions,  is  it  an  in- 
ference of  law,  from  the  expressions  testified 
WEND.  15. 


to  by  the  witness,  that  it  was  intended  to  de- 
vest  him  of  his  general  character  and  the  dis- 
cretion and  responsibility  belonging  to  it,  and 
substitute  that  of  a  special  deputy  for  the  par- 
ticular service?  Especially,  is  such  an  infer- 
ence warranted,  upon  a  mere  detached  part  of 
the  letter,  and  which  it  does  not  appear  was 
given  in  the  words  of  it?  Undoubtedly,  in- 
structions may  be  so  full  and  explicit  as  to 
leave  no  question  about  the  effect  of  them,  and 
to  change  the  character  of  the  officer,  as  mat- 
ter of  law;  but  in  this  case  they  are  attempted 
to  be  drawn  from  loose  and  insulated  expres- 
sions, which  may  or  may  not  have  been  so  in- 
tended. 

From  the  relation  the  sheriff  holds  to  his 
deputies,  and  the  frequent  communications 
between  them,  in  respect  to  official  business; 
and  particularly  his  obligation  to  communicate 
to  them  all  the  information  he  may  possess,  to 
aid  in  the  execution  of  their  duties,  it  would 
be  unreasonable  and  unjust  to  construe  any- 
thing short  of  very  particular  and  positive  in- 
structions in  a  given  case,  as  changing  the 
character  and  responsibility  of  the  deputies. 
There  is  nothing  severe  in  this  rule,  because  it 
is  always  an  easy  matter  for  them  to  act  upon 
their  own  judgment,  unless  thus  explicity  di- 
rected otherwise. 

New  trial  granted. 

Explained-32  Hun,  103, 104. 

Cited  in— 5  Barb.,  390 ;  45  Barb.,  155 ;  59  Barb.,  97. 
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Indictment  of  Justice  for  Miabehamor  in  Office — 
What  Indictment  must  Charge. 

A  justice  of  the  peace  is  indictable  for  misbehav- 
ior in  his  office,  when  he  acts  partially  or  oppres- 
ively  from  malicious  or  corrupt  motives. 

So  an  indictment  lies  against  a  justice  of  the  peace, 
who,  with  the  intent  to  pervert  the  course  of  law 
and  justice,  discharges  an  offender  brought  before 
him,  without  requiring:  sufficient  suretiesfor  hisap- 
pearance  to  answer,  etc. 

The  indictment,  however,  in  such  case  must 
charge  the  magistrate  to  have  acted  from  a  corrupt 
motive,  and  with  the  intent  to  pervert  the  course 
of  law  and  justice ;  it  is  not  enough  to  charge  the 
act  to  have  been  done  fraudulently,  corruptly  and 
in  violation  of  duty:  the  indictment  must  allege 
how  and  in  what  particular  the  offense  was  com- 
mitted. 

So,  also,  itmust  be  directlyand  positively  charged 
that  the  offender  was  discharged  without  taking 
sufficient  sureties,  or  sureties  in  a  sufficient  sum  for 
his  appearance ;  it  is  not  enough  that  it  is  alleged 
that  the  magistrate  discharged  the  •  offender,  upon 
his  finding  sureties  in  a  small  and  trifling  sura,  to 
wit :  $50.  The  offense  cannot  be  charged  argument- 
atively  or  inferentially. 

It  is  not  necessary,  in  such  an  indictment,  to  state 
the  offense  with  which  the  party  suffered  to  escape 
was  charged,  with  the  same  formality  and  precision 
which  would  be  necessary  in  an  indictment  against 
such  offender;  it  is  enough,  if  it  be  shown  that  he 
was  charged  with  a  criminal  offense,  and  that  the 
proceeding  against  him  was  not  utterly  void.  Thus, 
in  this  case,  where  it  was  alleged  that  the  party  suf- 
fered to  escape  had  been  charged  with  falsely  and 
fraudulently  obtaining  the  signature  of  a  certain 
person  to  a  promissory  note,  by  means  of  certain 
false  pretenses,  without  particularly  describing  the 
note,  or  averring  the  signature  to  have  been  ob- 
tained with  the  intent  to  cheat  or  defraud,  etc.,  it 
was  held,  that  this  being  matter  of  inducement,  the 
indictment  was  not  objectionable  in  this  respect. 

Citations— Russ,  Cr.,  213,  214 :  4  Bl.  Com.,  141 :  6 
Mod.,  96 ;  1  Burr.,  556  ;  3  Burr.,  1317. 1716, 1786 ;  1  Wils., 
7  ;  1  T.  R.,  692 ;  4  T.  R.,  451 ;  2  Chit.  Cr.  L.,  161, 165,  169, 
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236-337  n.  e;  244-255;  Dougr.,  426;  2  T.  R.,  190;  12 
Johns.,  356 ;  2  Bay  (S.  C.),  1 :  Hand.  Cr.  Pr.,  1. 2,  97-130. 
Hawk.,  b.  2,  c.  26,  sees.  1.  4 ;  Const.  N.  Y.,  art.  7,  sec. 
7 ;  art.  5,  sec.  2 ;  2  R.  S.,  677,  sec.  53 ;  709,  710,  sees.  25, 
29 ;  728,  sec.  52 ;  1  Chit.  Cr.  L-,  40,  41,  245  ;  Stark.  Cr. 
PL,  198 ;  Cowp.,  682. 

~|7  RROR  from  the  Ontario  General  Sessions. 
JJ  The  defendant  was  indicted  as  a  justice 
of  the  peace,  for  not  taking  sufficient  sureties 
for  the  appearance  of  a  person  brought  before 
him,  on  the  charge  of  having,  by  false  pre- 
tenses, obtained  the  signature  of  an  individual 
to  a  promissory  note  as  surety  for  the  offender. 
He  was  tried  a'nd  convicted,  and  the  Court  of 
Sessions  arrested  the  judgment,  on  the  ground 
that  the  indictment  was  not  sufficient,  and  did 
not  set  forth  an  offense  known  and  recognized 
by  the  laws  of  the  State,  and  rendered  judg- 
ment that  the  defendant  go  thereof  without 
day,  etc.  The  district  attorney  sued  out  a  writ 
of  error.  The  cause  was  submitted  on  written 
arguments  by, 

278*]  *Mr.  Cr.  W.  Clinton,  District  Atty. 
of  Ontario  Co. 

Mr.  J.  Willson,  for  the  defendant. 

By  the  Court,  Bronson,  J.  There  is  noth- 
ing in  the  objection  that  justices  of  the  peace 
are  not  liable  to  be  indicted  for  misbehav- 
ior in  their  offices.  Whenever  they  act  par- 
tially or  oppressively,  from  a  malicious  or  cor- 
rupt motive,  they  may  be  punished  criminally. 
Discharging  an  offender  without  requiring  suf- 
ficient sureties,  when  it  is  done  with  intent  to 
pervert  the  course  of  law  and  justice,  is  clearly 
an  indictable  offense.  Russ.,  Crimes,  213,  214; 
4  Bl.  Com.,  141  ;  6  Mod.,  96  ;  1  Burr.,  556  ;  3 
Id.,  1317,  1716,  1786;  1  Wils.,  7;  1  T.  R.,692; 
4  Id.,  451  ;  2  Chit.  Cr.  L.,  237,  n.  e;  Doug., 
426;  2  T.  R.,  190;  12  Johns.,  356;  2  Bay  (S.  C.), 
1.  Precedents  of  informations  and  indictments 
againstjustices:  2  Chit.  Cr.  L.,  236-255;  Hand, 
Cr.  Prac..  97-130.  It  is  said  that  most  of  the 
cases  in  England  arose  upon  informations  filed 
by  the  Attorney -General,  or  the  master  of  the 
Crown  office,  and  not  upon  indictments.  There 
are  cases  and  precedents  in  both  forms;  but 
the  suggestion  that  many  of  the  cases  arose 
upon  informations,  only  proves  that  this  has 
been  the  most  usual  course  of  proceeding  in 
England — not  that  magistrates  are  exempt  from 
indictment  for  malversation  in  their  offices. 
Informations  and  indictments  are  only  differ- 
ent modes  of  prosecution  for  criminal  offenses; 
and  the  only  important  difference  between  them 
is,  that  the  one  is  the  mere  allegation  of  the 
Atty-Gen.  or  some  other  public  officer,  and 
the  other  is  found  by  the  oaths  of  12  men.  In 
England,  criminal  informations  can  only  be 
filed  for  misdemeanors,  and  in  this  State  they 
are  abolished.  Hawk.,  b.  2,  ch.  26,  sees.  1,  4; 
Hand,  Cr.  Prac.,  1,  2;  2  Chit.  Cr.L.,  161, 165; 
Const,  of  N.  Y.,  art.  7,  sec.  7.  It  is  unneces- 
sary to  inquire  whether  justices  of  the  peace 
are  subject  to  impeachment ;  for  if  that  posi- 
tion could  be  maintained,  they  would  still  be 
liable  to  indictment  and  punishment  according 
to  law.  Const.,  art.  5,  sec.  2.  If,  as  has  been 
suggested,  the  court  below,  in  arresting  the 
judgment,  proceeded  on  the  ground  that  jus- 
tices of  the  peace  are  not  liable  to  indictment 
279*]  for  corrupt  malconduct  *in  office,  they 
clearly  mistook  the  law  of  the  land.  But  the 
question  still  remains,  whether  the  indictment 
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was  sufficient  in  point  of  form.  If  it  be  defect- 
ive, the  judgment  must  be  affirmed,  although 
it  may  be  for  a  different  reason  from  that  which 
guided  the  Court  of  General  Sessions. 

The  first  objection  urged  against  the  form  of 
the  indictment  is,  that  it  does  not  appear  that 
Goff ,  who  was  let  to  bail,  was  charged  with  any 
criminal  offense  before  the  justice;  and  if  the 
complaint  was  defective,  it  is  said  that  the  jus- 
tice could  not  be  guilty  of  a  crime  in  suffering 
the  accused  to  go  at  large.  The  complaint 
made  by  Cadwell  against  Goff  was  under  2  R. 
S.,  677,  sec.  53,  which  provides,  that  "Every 
person  who,  with  intent  to  cheat  or  defraud 
another,  shall  designedly,  by  color  of  any  false 
token  or  writing.or  by  any  other  false  pretense, 
obtain  the  signature  of  any  person  to  any  writ- 
ten instrument,"  shall,  on  conviction,  be  pun- 
ished by  fine  or  imprisonment,  or  both.  The 
substance  of  the  statement  in  the  indictment  is, 
that  Cadwell,  upon  his  oath,  entered  a  com- 
plaint before  the  justice,  charging  Goff  with 
having  falsely  and  fraudulently,  by  means  of 
certain  false  pretenses  in  the  said  complaint 
mentioned,  contrary  to  the  form  of  the  Act, 
etc.,  induced  and  procured  him  to  indorse  or 
sign  as  surety  for  Goff,  a  promissory  note  for 
the  payment  of  $1,200;  whereupon  the  justice 
caused  Goff  to  be  arrested  and  brought  before 
him;  and  after  examination,  declared  the  com- 
plaint sufficiently  made  out,  and  required  Goff 
to  find  sureties  to  appear  at  the  next  Court  of 
General  Sessions  to  answer  the  complaint.  If 
this  were  an  indictment  against  Goff  for  the 
cheat,  it  would  clearly  be  bad.  To  say  noth- 
ing of  the  fact  that  the  note  is  neither  set  out 
nor  described,  "the  intent  to  cheat  or  defraud," 
which  constitutes  the  crime,  is  not  averred. 
Where  an  act  becomes  criminal  on  account  of 
the  intent  with  which  it  was  committed,  the 
particular  intention  must  be  averred  and 
proved,  1  Chit.  Cr.  L.,  245;  Stark.  'Crim.  PI., 
198  ;  but  the  complaint  against  Goff  is  here 
only  set  forth  by  way  of  inducement  to  the 
charge  against  the  justice;  and  I  think  the  in- 
dictment was,  in  this  respect,  sufficient.  It 
was  not  necessary  to  state  the  offense  of  Goff 
in  the  same  formal  manner  as  would  be  re- 
quired in  an  indictment  against  him  for  the 
cheat.  *Proceedings  before  magistrates  [*28O 
for  the  arrest  and  commitment  of  offenders  are 
frequently  deficient  in  point  of  technical  form; 
but  they  should  not  be  regarded  as  utterly  void, 
where  enough  appears  to  show  that  a  crime  has 
probably  been  committed.  In  this  case  it  may 
be  presumed  that  the  district  attorney,  in  set- 
ting out  the  matter  of  inducement,  followed 
the  complaint  which  had  been  drawn  up  by  the 
justice  himself,  and  the  warrant  which  he  is- 
sued for  the  arrest  of  Goff.  The  justice  treated 
it  as  a  criminal  charge,  and  ordered  Goff  to 
find  sureties  to  answer  at  the  sessions  ;  and  if 
he  afterwards  aided  the  escape  by  accepting 
insufficient  bail,  he  ought  not  now  to  be  heard 
with  much  favor,  when  he  seeks  to  shield  him- 
self by  alleging  that  his  own  acts  in  taking  the 
complaint  and  issuing  the  warrant  were  illegal 
and  void.  If  they  were  not  utterly  void,  he 
cannot  protect  himself  by  this  objection.  It  is 
not  'necessary  that  the  complaint  or  the  war- 
rant for  the  arrest  of  offenders,  should  be  drawn 
up  in  the  technical  forms  required  in  indict- 
ments and  informations.  1  Chit.  Cr.  L.,  40,  41. 
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If  Goff  was  in  legal  custody,  it  only  remains 
to  be  considered  whether  the  indictment  suf 
flciently  charges  a  crime  upon  the  defendant, 
in  permitting  him  to  go  at  large.  As  the  de 
fendant  was  found  guilty  upon  the  whole  in- 
dictment, it  will  be  necessary  to  examine  both 
counts;  for  if  either  was  sufficient,  judgment 
should  have  been  rendered  against  him.  In 
England,  where  death  is  written  on  the  front 
of  all  their  criminal  jurisprudence,  judges,  in 
favor  of  life,  have  listened  to  nice  and  technic- 
al objections  in  relation  to  the  forms  of  indict- 
ment, and  have  not  unfrequently  gone  so  far 
as  to  frustrate  the  ends  of  justice,  and  bring 
reproach  on  the  administration  of  the  laws. 
In  this  State,  where  a  milder  system  prevails, 
there  is  no  reason  why  we  should  follow  in 
their  track.  Indeed,  it  has  been  forbidden  by 
law.  2  II.  S.,  728,  sec.  52.  The  1st,  3d  and 
4th  subdivisions  of  this  section  are  new,  hav- 
ing never  been  incorporated  in  our  criminal 
•code  until  the  late  revision.  See  Revisers'  notes. 
"Xo  indictment  shall  be  deemed  invalid,  nor 
shall  the  trial,  judgment  or  other  proceedings 
thereon  be  affected,"  by  reason  of  several  speci- 
fied omissions;  or,  "4.  By  reason  of  any  other 
28  l*J  defect  or  imperfection  in  matters  *of 
form,  which  shall  not  tend  to  the  prejudice  of 
the  defendant."  The  statute  does  not  extend 
to  any  matter  of  substance,  nor  does  it  cure 
such  defects  "in  matters  of  form"  as  may 
"tend  to  the  prejudice  of  the  defendant."  It 
must  always  be  important  to  the  accused  that 
the  indictment  should  contain  a  plain  and  cer- 
tain description  of  the  crime  imputed  to  him, 
and  of  the  facts  and  circumstances  which  con- 
stitute the  offense;  and  that  these  matters  should 
be  directly  and  positively  alleged,  without  in- 
consistency or  repugnancy.  If  so  much  as  this 
be  not  required,  the  party  may  be  prejudiced 
by  the  finding  of  a  bill  when  there  was  no  of- 
fense; he  cannot  know  with  certainty  what  he 
is  called  upon  to  answer  and,  in  case  of  con- 
viction or  acquittal,  may  not  be  able  to  protect 
himself  against  further  prosecution.  Without 
such  a  description  of  the  offense,  it  will  not 
appear  that  the  jury  were  warranted  in  their 
conclusion  of  "guilty"  or  "not  guilty,"  upon 
the  premises  delivered  to  them;  and  the  court 
may  be  unable  to  apply  the  punishment  which 
the  law  has  prescribed  for  the  particular  trans- 
gression imputed  to  the  defendant.  1  Chit.  Cr. 
L..  169:  Cowp.,  682. 

Goff  was  charged  with  a  misdemeanor,  and 
might  be  let  to  bail  by  the  justice.  2  R.  S.,  709. 
710,  sees.  25,  29.  The  only  offense  of  which 
the  justice  could  have  been  guilty,  was  that 
of  discharging  Goff  without  taking  sufficient 
sureties,  or  requiring  bail  in  a  sufficient  sum 
to  secure  his  personal  appearance  to  answer 
any  bill  that  might  be  found  against  him  by 
the  grand  jury  ;  and  even  such  an  act  would 
not  be  criminal,  unless  it  were  done  from  a 
corrupt  motive  and  with  intent  to  pervert  the 
course  of  justice.  Indictments  for  such  of 
fenses,  as  appears  by  the  precedents,  charge, 
among  other  things,  that  the  defendant,  intend- 
ing to  pervert  the  due  course  of  law  and  jus- 
tice, did,  under  color,  etc.,  unlawfully,  will- 
fully and  corruptly  procure  the  prisoner  to  be 
discharged,  ami  to  escape  and  go  at  large,  with- 
out taking  sufficient  sureties  for  his  appearance. 
Hand,  Cr.  Prac.,  115;  2  Chit.  Cr.  L.,  244.  The 
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first  count  of  this  indictment,  after  stating  the 
arrest  and  examination  of  Goff,  and  the  order 
that  he  should  find  sureties  for  his  appearance 
in  the  sum  of  $500.  charges  that  the  defend- 
ant, *af terwards  and  on  the  same  day,  [*282 
"  fraudulently,  corruptly  and  in  violation  of 
his  duty  as  such  justice  of  the  peace  as  afore- 
said, did  direct  and  authorize  the  said  Amariah 
W.  Goff  to  be  discharged  from  his  arrest  afore- 
said," upon  his  finding  sureties  for  his  appear- 
ance, "  in  a  small  and  trifling  sum  of  money, 
to  wit:  in  the  sum  of  fifty  dollars  ;"  and  did 
then  and  there  cause  and  procure  Goff  to  be 
discharged  from  the  arrest,  and  did  then  and 
there  receive  and  take  from  Goff  a  recognizance, 
with  sureties  "in  the  small  and  trifling  sum  of 
fifty  dollars;"  whereupon  the  prisoner  es- 
caped, etc.  "  Fraudulently,"  as  used  in  this 
count,  does  not  seem  to  be  an  appropriate  word; 
and  the  most  that  can  be  said  of  it  is,  that  it 
will  do  no  harm.  The  allegation  that  the  act 
was  done  by  the  defendant  "  in  violation  of 
his  duty,"  can  amount  to  nothing  by  way  of 
making  out  a  criminal  offense.  The  indictment 
must  show  how  or  in  what  particular  manner 
the  defendant  violated  his  duty;  and  without 
doing  so,  the  general  allegation  can  be  of  no 
avail.  "  Corruptly  "  is  the  only  important 
word  in  that  part  of  the  count  which  goes  to 
characterize  the  act;  and  I  doubt  whether  this 
was  sufficient  without  an  averment  that  the  act 
was  done  with  intent  to  pervert  the  due  course 
of  law  and  justice.  But  the  count  is  clearly 
bad  upon  another  ground.  It  does  not  state 
that  Goff  was  discharged  without  taking  suf- 
ficient sureties,  or  sureties  in  a  sufficient  sum 
for  his  appearance.  The  fact  that  the  justice 
at  first  required  bail  in  the  sum  of  $500,  and 
afterwards  reduced  the  amount  to  $.10,  does 
not  necessarily  prove  guilt.  It  is  not  unusual 
for  the  magistrate  to  modify  the  amount  of 
bail  which  he  may  have  required  in  the  first 
instance,  and  accept  of  sureties  in  a  smaller 
sum  ;  and  although  the  change  in  this  case 
was  so  great,  and  the  sum  ultimately  required 
was  so  inadequate,  as  to  furnish  a  very  strong 
presumption  of  criminal  misconduct  on  the 
part  of  the  justice,  still  this  was  only  evidence, 
more  or  less  conclusive,  to  establish  a  partic- 
ular fact,  which  should  have  been  charged  in 
the  indictment.  The  fact  that  the  justice  did 
not  take  sufficient  sureties  is  not  directly  and 
positively  charged,  and  can  only  be  made  out 
by  argument  and  inference.  The  words  "small 
and  trifling,"  as  applied  to  the  sum  in  which 
Goff  was  ultimately  required  to  find  sureties, 
are  not  equivalent  to  the  Allegation  [*283 
that  he  was  discharged  without  finding  suffi- 
cient sureties.  The  words  seem  here  to  have 
been  used  by  way  of  comparison  or  contrast 
with  the  larger  sum  of  $500,  in  which  sureties 
were  at  first  required,  and  as  a  part  of  the  ar- 
gument to  prove  the  defendant's  guilt;  and,  at 
the  most,  this  only  amounts  to  evidence  of  a 
fact,  when  the  fact  itself  should  have  been  al- 
leged. 

The  second  count  is  not  subject  to  all  the 
objections  which  have  been  mentioned  in  re- 
lation to  the  first.  After  stating  the  arrest  and 
examination  of  Goff,  and  that  he  was  required 
to  find  sureties  in  the  sum  of  $500,  it  charges 
that  the  defendant,  "  fraudulently,  in  viola- 
tion of  his  duty  as  a  justice  of  the  peace,  and 
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with  a  design  corruptly  to  aid  and  assist  Goff 
in  escaping  from  a  trial  and  conviction,"  did 
direct  and  authorize  Goff  to  be  discharged  from 
arrest,  upon  his  finding  sureties  "in  a  small 
and  trifling  sum  of  money,  to  wit:  in  the  sum 
of  fifty  dollars  ; "  and  then  shows  that  he  was 
discharged  accordingly.  The  averment  that 
the  act  was  done  "  with  a  design  corruptly  to 
aid  and  assist "  Goff  "  in  escaping  from  a  trial 
and  conviction,"  may  be  equivalent  to  the  aver- 
ment in  the  precedents,  that  the  act  was  done 
corruptly,  with  intent  to  pervert  the  due  course 
of  law  and  justice  ;  and  I  think  this  allegation 
sufficient.  But  in  other  respects  this  count  is 
substantially  like  the  first.  It  does  not  directly 
and  positively  charge  that  Goff  was  discharged 
without  taking  sufficient  sureties,  or  sureties 
in  a  sufficient  amount,  for  his  appearance. 

I  think  the  indictment  was  substantially  de- 
fective, and  that  the  judgment  of  the  court 
below  should  be  affirmed. 

Judgment  affirmed. 

Cited  in— 2  N.  Y.,  15;  49  Am.  Dec.,  365;  50  Barb., 
579 ;  32  How.  Pr.,  53 ;  44  How.  Pr.,  245 ;  13  Abb.  N.  S., 
438 ;  6  Park.,  268 ;  24  Minn.,  153 ;  18  Am.  Rep.,  384  (21 
Minn.,  85). 


284*]  *ALLEN  v.  WEBSTER  ET  ux. 

To  revive  a  debt  barred  by  the  Statute  of  Limita- 
tions, there  must  be  either  an  express  promise  or  an 
acknowledgment  of  a  present  indebtedness— a  sub- 
sisting liability,  and  a  willingness  to  pay. 

Citations— 4  Johns.,  461 ;  8  Johns.,  408 ;  10  Johns., 
35 ;  11  Johns.,  146 ;  15  Johns.,  4.  511 ;  17  Johns.,  330 ; 
3  Wend.,  189,  272,  535 ;  1  Pet.,  351 ;  5  Wend.,  257 ;  7 
Wend.,  268,  445 :  9  Wend.,  293;;  4  Wend.,  655. 

TERROR  from  the  Washington  C.  P.  This 
J-^  was  an  action  of  asmmpsit,  on  a  promis- 
sory note  given  by  Allen  to  Catharine  Becker 
previous  to  her  marriage  with  James  Webster, 
for  $95, with  interest,  dated  Sep.  9,1813,  payable 
5  days  after  date.  The  suit  was  commenced  in 
the  Washington  C.  P.,  in  Mar.,  183(3,  and  the 
defendant  pleaded  the  Statute  of  Limitations. 
The  cause  was  heard  before  referees.  To  avoid 
the  effect  of  the  plea  of  the  Statute  of  Limita- 
tions, a  witness  for  the  plaintiffs  testified  that 
he,  as  the  agent  of  the  plaintiffs,  called  upon 
the  defendant  in  Mar.,  1829,  and  presented  the 
note  in  question  for  payment.  The  defendant 
at  first  said  there  was  a  mistake  in  the  settle- 
ment at  the  time  the  note  was  given;  that  it 
was  given  for  too  much,  it  should  not  have 
been  for  more  than  $50.  The  defendant  looked 
over  his  books  of  accounts  and  receipts,  but 
could  not  find  anything  to  support  his  allega- 
tions ;  and  then  on  being  asked,  said  that  on 
a  fair  settlement  he  would  pay  what  was  due 

NOTE. — Statute  of  Limitations— New  promise— Ac- 
knowledgment—An  acknowledgment  must  be  eouiva- 
lent  to  a  new  promise  to  take  the  debt  out  of  the  stat- 
ute. See  Danforth  v.  Culver,  11  Johns.,  146,  note ; 
Sands  v.  Gelston,  15  Johns.,  oil,  note.  See,  also,  Kin- 
caid  v.  Archibald,  73  N.  Y.,  189 ;  Chase  v.  Higgins,  1 
Sup.  Ct.,  229;  McCrea  v  Purmort,  16  Wend.,  460; 
Cocks  v.  Weeks,  7  Hill,  45 ;  Henry  v.  Root,  33  N.  Y., 
526 ;  Shapley  v.  Abbott,  42  N.  Y.,  443 ;  Fisher  v.  Ver- 
planck,  17  Hun,  150;  Smith  v.  Ryan,  66  N.  Y.,  352; 

23  Am.  Rep.,  60;  First  Nat.  Bk.  of  Utica  v.  Ballou, 
49  N.  Y.,  155 ;  McNamee  v.  Tenny,  41  Barb.,  495 ;  An- 
derson v.  Sibley,  28  Hun,  16;   15  Weekly  Dig.,  382 ; 
Kelly  v.  Weber,  27  Hun,  8 ;   Harper  v.  Fairley,  53  N. 
Y.,  442 ;  Littlefield  v.  Littleneld,  91  N.  Y.,  203 ;  Mc- 
Mullen  v.  Rafferty,  89  N.  Y.,  456:  Burton  v.  Stevens, 

24  Vt.,  131. 
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on  the  note,  and  would  not  take  advantage  of 
the  Statute  of  Limitations.  A  few  days  after 
this  interview,  the  witness  called  again  on  the 
defendant,  when  he  told  the  witness  that  he 
did  not  owe  Mrs.  Becker  (meaning  Mrs.  Web- 
ster) anything.  The  witness  then  proposed  to 
submit  the  matter  to  arbitration.  The  defend- 
ant said  he  would  do  so  if  the  plaintiffs  would 
give  security  for  costs.  Witness  again  asked  the 
defendant  if,  on  a  fair  settlement,  he  would  pay 
what  should  be  found  to  be  due;  to  which  he 
answered  he  would,  if  anything  was  due ;  but 
nothing  was  due,  he  did  not  owe  Mrs.  Becker 
anything,  he  had  more  than  paid  her,  and  she 
owed  him.  He,  however,  again  promised  that 
he  would  not  plead  the  Statute  of  Limitations. 
At  the  second  interview,  the  defendant  again 
examined  his  books  to  *see  whether  [*285 
he  could  discover  any  mistake,  but  did  not. 
The  witness,  on  his  cross-examination,  stated 
that  in  the  conversations  he  had  with  the  de- 
fendant, the  defendant  invariably  insisted  that 
he  did  not  owe  Mrs.  Becker  anything,  but  that 
she  owed  him.  To  show  that  there  could  have 
been  no  mistake  as  to  the  amount  of  the  note, 
the  plaintiffs  produced  a  receipt  in  full,  of  the 
same  date  with  the  note,  given  by  the  defend- 
ant to  Catherine  Becker,  and  called  the  atten- 
tion of  the  referees  to  an  indorsement  on  the 
back  of  the  note,  acknowledging  the  receipt 
of  $20,  under  dale  of  Apr.  24,  1815,  in  the 
handwriting  of  the  defendant.  Another  wit- 
ness present  at  the  second  interview  corrob- 
orated the  testimony  of  the  first  witness,  ex- 
cept that  he  did  not  recollect  that  anything 
was  said  about  the  Statute  of  Limitations. 
When  the  plaintiffs  rested,  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  evidence  was  insufficient  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Lim- 
itations. The  referees  decided  that  the  evidence 
was  sufficient  to  take  the  case  out  of  the  oper- 
ation of  the  statute,  and  made  a  report  in  favor 
of  the  plaintiffs  for  the  amount  of  the  note  and 
interest,  deducting  the  payment.  The  referees 
made  a  special  report,  detailing  the  evidence 
and  their  decision  thereon ;  and  the  C.  P. 
on  a  motion  to  set  aside  the  report,  refused 
to  do  so,  holding  that  the  evidence  was  suf- 
ficient to  take  the  case  out  of  the  operation 
of  the  Statute  of  Limitations,  and  thereupon 
confirmed  the  report  and  rendered  judgment 
for  the  plaintiffs.  The  defendant  sued  out  a 
writ  of  error. 

Mr.  C.  L.  Allen,  for  the  plaintiff  in  error, 
insisted  that  the  evidence  was  not  sufficient  to 
take  the  case  out  of  the  statute,  and  that,  there- 
fore, the  C.  P.  ought  to  have  set  aside  the  re- 
port of  the  referees.  The  promise,  testified  to 
by  the  witness,  if  any  was  proved,  was  condi- 
tional that  the  defendant  would  pay  whatever 
should  be  found  due  on  a  fair  settlement.  No 
such  settlement,  or  attempt  to  settle,  was 
shown. 

Mr.  J.  Crary,  for  the  defendants  in  error, 
insisted  that  the  report  was  fully  justified  by 
the  evidence,  and  that  the  C.  *P  did  [*286 
right  to  confirm  it.  He  relied  much  on  the 
promise  of  the  defendant  not  to  plead  the  stat- 
ute in  bar,  and  insisted  that  he  should  be  held 
estopped  by  it  from  setting  up  the  statute  in 
bar  of  a  recovery,  and  in  support  of  this  posi- 
tion cited  Ins.  Co.  v.  Bloodgood,  4  Wend.,  652. 
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Mr.  S.  Stevens,  in  reply.  In  the  case  of 
Ins.  Co.  v.  Bloodgood,  the  agreement  not 
to  plead  the  statute  was  made  before  the 
statute  bar  had  accrued.  There  was  a  consid- 
eration for  the  agreement  in  that  case;  here 
there  is  none.  Besides,  if  this  promise  is  to 
operate  as  an  estoppel,  how  is  it  to  be  enforced? 
It  cannot  be  by  merely  proving  it,  when  made 
after  the  statute  bar  has  become  perfect.  If 
available  at  all,  it  must  be  by  motion  to  strike 
out  the  plea  of  the  statute  as  put  in,  in  bad 
faith. 

By  the  Court,  Savage,  Ch.  J.  The  only 
point  excepted  to  before  the  referees,  was  their 
decision  that  the  evidence  was  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations;  and 
this  was  the  only  point  decided  by  the  Court 
of  C.  P.,  as  appears  by  the  record,  and  also  by 
the  written  opinion  of  the  first  judge  of  that 
court.  Of  course  no  question  of  evidence  can 
be  raised  here  which  was  not  raised  and  de- 
cided in  the  court  below. 

It  has  often  been  remarked  that  the  decis- 
ions of  courts  upon  the  kind  of  promise  neces- 
sary to  revive  a  debt  barred  by  the  Statute  of 
Limitations  have  .been  contradictory.  I  think 
it  will  be  found,  however,  that  among  the 
numerous  decisions  of  this  court,  there  is  none 
which  sustains  the  decision  made  in  the  court 
below. 

The  statute  which  declares  that  all  actions 
upon  contract  without  specialty,  etc.,  shall  be 
commenced  and  sued  within  6  years  next  after 
the  cause  of  action  accrued  and  not  after,  has 
sometimes  been  considered  as  affecting  the 
cause  of  action,  and  sometimes  as  affecting  the 
remedy  only;  and  hence  it  has  been  argued 
that  if  the  debt  itself  is  barred  and  destroyed, 
the  moral  obligation  remaining  to  pay  it,  is 
merely  the  consideration  for  a  new  promise; 
that  the  new  promise  is  the  cause  of  action, 
and  not  the  old  debt;  and  that,  therefore,  the 
287*]  new  *promise  must  be  express — a  bare 
admission  that  the  debt  was  unpaid  not  being 
a  ground  to  raise  an  implied  promise.  On  the 
other  hand,  it  is  said  that  the  statute  does  not 
destroy  the  debt  itself,  but  prevents  the  remedy 
upon  it,  upon  the  presumption  that  the  debt 
has  been  paid.  An  admission,  therefore,  that 
the  debt  is  due  and  unpaid,  it  is  said,  raises  an 
implied  promise  to  pay  it.  It  is  not  my  inten- 
tion to  enter  into  any  speculation  upon  this 
point,  but  simply  to  examine  some  of  the  cases 
decided  in  this  court  upon  the  statute,  and  to 
ascertain  what  is  the  rule  in  such  cases. 

The  earliest  case  which  it  is  necessary  to  ad- 
vert to  is  Sluby  v.  ChampUn,  4  Johns.,  461. 
The  defendant  in  that  case,  when  arrested,  ex- 
pressed his  surprise  that  the  debt  had  not  been 
paid  by  his  partner,  and  promised  to  meet  the 
plaintiff  for  the  purpose  of  settling  the  accounts, 
if  the  plaintiff  would  give  time  for  the  pay- 
ment. Yates,  J. ,  says,  if  a  party  acknowledges 
a  debt  to  be  unpaid,  it  is  such  a  waiver  of  the 
protection  of  the  statute  as  to  repel  the  pre- 
sumption of  payment,  being  a  recognition  of 
the  former  liability.  The  judge,  however,  sub- 
sequently remarks,  that  the  defendant  had  said 
that  the  debt  ought  to  be  paid,  and  mentioned 
18  months  as  the  time  he  wanted  for  payment. 
"This,"  he  added,  "is  a  promise  sufficient  to 
make  him  liable."  In  Bush  v.  Barnard,  8 
Johns.,  408,  the  defendant  offered  to  pay  in 
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specific  articles.  The  court  said  the  promise 
was  conditional,  and  the  plaintiff  was  bound- 
to  show  that  he  was  ready  and  had  offered  to 
accept  the  specific  articles.  In  Dean  v.  Pitts, 
10  Johns. ,  35.  the  defendant  admitted  the  notes 
upon  which  the  suit  was  brought,  but  said  they 
had  been  paid;  that  he  had  sent  the  money  to 
R.  and  he  supposed  R.  had  paid  the  plaintiff; 
that  if  R.  had  not  paid  the  notes,  he,  the  de- 
fendant, would,  and  that  he  would  not  plead 
the  statute.  The  court  said  that  the  defend- 
ant admitted  the  debt,  and  did  not  pretend  that 
he  had  paid  it,  but  supposed  his  partner  had, 
and  assumed  the  burden  of  proving  such  pay- 
ment. This  case  comes  the  nearest  to  the  case 
now  before  us  of  any  in  our  reports,  and  it  will 
be  seen  that  there  is  a  material  difference.  In 
the  present  case  the  defendant  said  the  note 
was  overpaid;  he  agreed  to  submit  it  to  men  if 
the  plaintiff  would  give  security  for  the  costs. 
It  does  *not  appear  that  the  plaintiffs  [*288 
offered  to  give  such  security  and  claimed  the 
fulfillment  of  the  promise  to  submit.  Danforth 
v.  Culver,  11  Johns.,  146,  was  upon  two  notes 
due  more  than  six  years  before  the  commence- 
ment of  the  suit.  On  presenting  the  notes  to 
the  defendant,  he  observed  they  were  outlawed, 
and  that  he  meant  to  avail  himself  of  the  Stat- 
ute of  Limitations.  It  was  held  that  this  did 
not  authorize  the  jury  to  presume  a  new  prom- 
ise. In  subsequent  cases  the  court  recognize 
the  doctrine,  that  the  admission  of  the  debt, 
unaccompanied  with  a  protestation  against 
paying  it,  is  sufficient  to  imply  a  promise  to 
pay  it.  15  Johns.,  4;  17  Id.,  330.  The  case  of 
Sands  v.  OeUton,  15  Id.,  511,  is  justly  consid- 
ered a  leading  case  in  this  court.  The  subject 
was  fully  discussed,  and  the  decision  of  the 
court  is  clear  and  conclusive.  The  defendant  suc- 
ceeded the  plaintiff  as  collector  of  the  customs, 
and  received  commissions  on  bonds  taken  by 
the  plaintiff  while  in  office,  more  than  6  years 
before  the  commencement  of  the  suit.  Within 
6  years  he  admitted  the  receipt  of  the  money, 
and  that  it  had  not  been  paid  over  to  the  plaint- 
iff. He  frequently  said  that  if  the  plaintiff  had 
a  claim  in  law  or  equity,  he  would  submit  it  to 
reference,  or  compromise  the  business,  but  that 
in  his  opinion  the  plaintiff  had  no  claim.  Mr. 
J.  Spencer  gave  the  opinion  of  the  court,  and 
held  himself  bound  by  authority  to  consider 
the  acknowledgment  of  the  existence  of  a  debt 
within  6  years  as  evidence  of  a  promise  to  pay 
the  debt;  but  insisted  that  if  such  acknowledg- 
ment was  qualified  at  the  time  in  a  way  to  re- 
pel the  presumption  of  a  promise,  then  it  will 
not  be  sufficient  to  take  it  out  of  the  statute.  I 
am  not  aware  that  this  doctrine  has  been  de- 
parted from  subsequently— most  certainly  it 
has  not  intentionally.  In  Purdy  v.  Austin,  3 
Wend.,  189,  the  case  of  Sands  v.  Gelstan,  is  ex- 
pressly relied  on,  and  Mr.  J.  Marcy  uses  this 
strong  language:  "The  unqualified  and  uncon- 
ditional acknowledgment  of  a  debt,  made  by  a 
party  within  6  years  before  suit  brought,  is 
adjudged  in  law  to  imply  a  promise  to  pay; 
but  an  acknowledgment  of  its  original  justice, 
without  recognizing  its  present  existence,  is  not 
sufficient."  This  is  precisely  the  doctrine  of 
Sands  v.  OeUton.  The  case  of  Bradley  v.  Field, 
3  Wend.,  272,  was  decided  at  the  same  time 
with  Purdy  v.  *  Austin.  The  same  [*289 
case  of  Sands  v.  Gelston  was  quoted  and  adopted, 
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and  the  rule  said  to  be,  that  a  subsisting  in- 
debtedness must  be  admitted  in  order  to  imply 
a  promise.  So,  also,  Mr.  J.  Sutherland,  in 
Stafford  v.  Bryan,  3  Wend.,  535,  in  the  Court 
for  the  Correction  of  Errors,  quotes  the  same 
doctrine  from  the  case  of  Bell  v.  Morrixon,  1 
Pet.,  351;  there  must  be  a  present  subsisting 
debt,  which  the  party  is  willing  to  pay.  In 
Dean  v.  Hewitt,  5  Wend.,  257,  the  defendant 
said  the  debt  was  an  honest  one  and  he  would 
pay  it  when  he  became  able;  and  his  ability 
was  proved.  The  case  of  Hancock  v.  Bliss,  7 
Id.,  268,  and  Patterson  v.  Choate,  Id.,  445,  re 
cognize  the  rule  in  Sands  v.  Gelston  and  Bell  v. 
Morrison,  that  there  must  be  a  subsisting  in 
debtedness  which  the  party  is  liable  and  will- 
ing to  pay.  See,  also,  Soulden  v.  Van  Bensse- 
laer,  9  Wend.,  293. 

Whatever,  therefore,  may  be  the  true  phi- 
losophy of  the  rule,  and  learned  judges  have 
differed  on  that  subject,  yet  since  the  case  of 
Sands  v.  Gelxlon  there  has  been  no  dispute  as 
to  what  the  rule  in  fact  is,  to  wit:  that  to  re- 
vive a  debt  barred  by  the  Statute  of  Limitations, 
whether  the  statute  theoretically  operates  upon 
the  debt  itself  or  upon  the  remedy  only,  there 
must  be  an  express  promise,  or  an  acknowl- 
edgment of  a  present  indebtedness;  a  subsist- 
ing liability  and  a  willingness  to  pay  it.  If  the 
defendant  denies  its  justice,  or  claims  the  pro- 
tection of  the  statute,  no  action  lies.  If  we 
test  the  testimony  in  this  case  by  the  above 
rule,  it  will  be  found  that  the  action  was  not 
sustained.  The  principal  witness  concludes  his 
testimony  by  saying  that  in  all  the  conversa- 
tions which  he  ever  had  with  the  defendant, 
he  invariably  insisted  that  he  did  not  owe  the 
plaintiff,  but  she  owed  him.  This  is  very  far 
from  admitting  an  existing  demand  against 
him  which  he  is  willing  to  pay. 

The  counsel  for  the  defendants  in  error  in- 
sists that  the  plaintiff  in  error  is  estopped  by 
his  stipulation  from  availing  himself  of  the 
Statute  of  Limitations.  That  point  cannot  now 
arise.  The  plaintiffs  did  not  raise  any  ques 
tion  on  that  subject  in  the  court  below;  it  is, 
therefore,  not  now  before  us  upon  this  writ  of 
error.  In  the  case  of  Ins.  Co.  v.  Bloodgood,  4 
29O*]  *Wend.,  655,  it  was  held  that  the  de- 
fendant was  estopped  by  his  stipulation  from 
availing  himself  of  the  Statute  of  Limitations. 
He  had  signed  a  written  stipulation,  by  which 
he  agreed  not  to  plead  the  Statute  of  Limitations 
in  a  prosecution  on  his  note.  The  stipulation 
was  given  before  the  statute  had  attached. 
What  the  pleadings  were  in  that  case  does  not 
appear  from  the  report,  except  that  the  decla- 
ration was  on  a  promissory  note,  and  also  on 
the  money  counts.  Probably  the  defendant 
pleaded  the  statute  to  the  money  counts,  as 
upon  the  trial  it  was  interposed  only  to  such 
counts.  It  was  held  in  that  case,  that  though 
the  plaintiffs  could  not  recover  upon  the  note, 
yet  they  might  recover  for  money  lent,  the  se- 
curity being  void,  but  not  the  contract  of  lend 
ing.  It  was  further  said,  that  the  stipulation 
not  to  plead  the  statute  was  not  confined,  in 
its  true  construction,  to  the  note,  but  to  the 
debt  or  loan  of  which  the  note  was  evidence. 
In  that  case  the  question  was  raised  before  the 
referees  and,  therefore,  came  fairly  before  the 
court  on  a  motion  to  set  aside  their  report. 
This  court  did,  undoubtedly,  in  effect  declare, 
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that  such  a  stipulation  might  be  enforced,  but 
in  the  case  now  before  us  it  does  not  come  up 
in  a  tangible  shape. 

Judgment  reversed. 

Denied  in  part— 33  N.  Y.,  534. 

Cited  in— 15  Wend.,  310 ;  7  Hill,  46  ;  2  N.  Y.,  531-8 
N.  Y.,  373 ;  9  N.  Y.,  H3 :  20  Hun,  458  ;  4  Barb.,  170:  15 
Barb.,  175 ;  21  Barb.,  358 ;  44  Barb.,  492  :  1 T.  &.  C.,  232- 
10  Bos.,  126 ;  1  Daly,  188 ;  1  Bradf .,  6 ;  11  Minn.,  147. 


LIVINGSTONS  «.  LIVINGSTON. 

Estate  upon  Condition  —  Literal  Performance  of 
Condition  Unnecessary  —  Perfwmance  in  Sub- 
stance and  Effect,  Sufficient. 

An  estate  upon  condition  vests,  if  the  condition 
be  performed  in  substance  and  effect  ;  a  literal  per- 
formance need  not  be  shown.  Thus,  where  an  es- 
tate was  given  by  will  lo  A  with  a  limitation  over 
to  B,  upon  condition  that  C  should,  by  will  or  oth- 
erwise, give  to  A  the  one  equal  moiety,  or  the  moie- 
ty in  value  of  a  certain  tract  of  land  ;  and  C  did  in 
fact  devise  a  moiety  of  such  tract  to  A.  but  charged 
the  same  contingently  with  the  payment  of  certain 
annuities  and  legacies,  and  absolutely  with  the  pay- 
ment of  one  specific  annuity,  it  was  held,  that  C, 
having  bv  his  will,  independent  of  the  devise  to  A, 
created  a  fund  for  the  payment  of  annuities  and 
legacies,  and  it  appearing  that  such  fund  was  amply 
suth'cient  for  the  purpose,  that  the  condition  had 
been  performed  in  substance  and  effect,  and  that 
the  estate  of  ;  A,  in  the  premises  first  devised,  had 
ceased.  So  in  relation  to  the  annuity  absolutely 
charged;  it  was  further  held,  that  if  not  included 
in  the  annuities  and  legacies  for  the  payment  of 
which  the  fund  *was  created,  the  condition  [*291 
must  still  be  held  to  have  been  performed  in  sub- 
stance and  effect  ;  it  appearing  that  by  the  will  of 
C  other  property,  both  real  and  personal,  to  an 
amount  greatly  exceeding  what  would  be  sufficient 
to  satisfy  such  annuity,  had  been  given  to  A. 

Citations—  2  Co.  Litt.,  1,  u;  2  Crui.  tit.  Cond.  ch.  2. 
sec.  1,  p.  34;  5  Vin.  tit.  Condition,  Q,  a,  pi.  25  ;  6  T. 
it.,  722. 


was  -an  action  of  ejectment,  tried  at  the 
JL  Columbia  Circuit  in  June,  1833,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiffs  claimed  to  recover  a  certain 
portion  of  lot  No.  4.,  in  the  Manor  of  Living- 
ston, as  the  heirs  at  law  of  Henry  Livingston, 
the  son  of  John  Livingston  of  Oak  Hill,  in  the 
same  manor.  John  Livingston,  by  his  will, 
devised  the  premises  in  question  Jo  his  son, 
Henry,  in  fee;  but  declared  in  and  by  the  same 
will,  that  if  Henry,  the  brother  of  the  testator, 
should  (as  he  had  solemnly  engaged  he  would 
do),  by  his  last  will  and  testament,  give  to 
Henry,  the  son  of  the  testator,  in  fee  simple, 
the  equal  moiety,  or  the  moiety  in  value,  of 
great  lot  No.  3  of  the  Manor  of  Livingston, 
then  the  devise  of  the  premises  in  question  to 
Henry,  should  cease  and  determine,  and  the 
same  should  go  to  Herman,  another  son  of  the 
testator  in  fee.  John  Livingston  died  in  Oct., 
1822,  and  his  son  Henry  went  into  possession 
of  the  premises  in  question.  Mar.  21,  1823, 
Henry  Livingston,  the  brother  of  John  Living- 
ston, made  his  will,  whereby  he  devised  lot 
No.  3  to  Henry,  the  son  of  John  Livingston, 
and  to  Henry  W.,  the  son  of  his  nephew,  Hen- 
ry W.  Livingston;  and  to  designate  the  por- 
tions of  the  lot  which  the  devisors  should  re- 
spectively take,  he  appointed,  in  and  by  his 
will,  three  commissioners  to  make  partition 
and  divide  the  lots  into  two  equal  parts,  hav- 
ing due  regard  to  quantity  and  quality,  by  run- 
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ning  a  line  north  and  south  through  the  same; 
and  in  the  valuation  of  the  lot,  he  directed  that 
the  commissioners  should  proceed  without  ref- 
erence to  any  lease  or  other  conveyance  made 
of  any  part  of  the  lot  by  himself  or  his  ances- 
tors, and  without  regard  to  the  rents  reserved 
or  the  duration  of  any  estate  granted  by  any 
such  leases  or  conveyances  to  the  tenants  or 
any  other  person  or  persons.  He  further  di- 
rected the  commissioners,  after  completing  the 
partition,  to  cause  a  map  and  field  book  of  the 
partition  to  be  made  and  entered  of  record,  de- 
claring such  partition  to  be  final  and  conclu 
292*]  sive  *upon  the  devisees  and  their  heirs; 
and  after  such  partition,  he  directed  that  the 
portion  lying  to  the  eastward  of  the  line  to  be 
established  by  the  commissioners,  should  be 
the  share  and  part  of  Henry,  the  son  of  John 
Livingston;  and  the  portion  lying  to  the  west 
ward  of  such  line,  should  be  the  portion  of 
Henry  W.,  the  son  of  Henry  W.  Livingston. 
Henry  Livingston,  the  last  mentioned  testator, 
died  shortly  after  making  his  will;  and  Henry, 
the  son  of  John  Livingston,  entered  into  pos- 
session of  his  portion  of  the  lot  No.  3,  devised 
to  him  by  his  uncle,  Henry  Livingston,  and  re- 
mained in  possession  until  his  death  in  1828. 
taking  the  rents  and  profitsof  the  same.  When 
Henry  went  into  possession  of  the  portion  of 
lot  No.  3,  devised  to  him  by  his  uncle,  Her- 
man went  into  possession  of  the  portion  of  lot 
No.  4,  under  the  limitation  over  in  the  will 
of  his  father,  John  Livingston,  and  remained 
in  possession  when  this  suit  was  commenced 
by  the  widow  and  children  of  his  brother, 
Henry,  who  claimed  the  same  on  the  ground 
that  the  condition  on  which  he  was  to  take  the 
property  had  not  been  fulfilled,  alleging  that 
the  portion  of  lot  No.  3,  given  by  the  testator, 
Henry  Livingston,  to  his  nephew,  Henry  Liv- 
ingston, was  not  an  equal  moiety  or  a  moiety 
in  value  of  such  lot.  In  support  of  this  alle- 
gation, they  referred  to  various  devises  and  be- 
quests in  the  will  of  Henry  Livingston,  by 
which  it  appeared  that  he  had  devised,  1.  120 
acres.part  of  lot  No.  3, to  his  nephew,  James  S. 
Livingston,  in  fee:  2.  A  house  and  a  lot  of  an 
acre  of  ground,  part  of  said  lot  No  3,  to  one 
Jonas  Bruce  for  life;  3.  Five  hundred  acres  of 
land,  called  the  Dolph  and  Coon  farms,  also 
part  of  lot  No.  3,  to  three  individuals  for  their 
respective  lives;  4.  That  he  had  bequeathed  an 
annuity  of  $250  to  his  sister,  Mrs.  Patterson, 
and  specially  charged  the  same  upon  the  east- 
ern portion  of  lot  No.  3,devised  to  his  nephew, 
Henry;  and,  5.  That  he  had  given  and  be- 
queathed legacies  to  large  amounts.and  charged 
them  specifically  upon  lot  No.  3,  in  case  the 
funds  allotted  for  the  satisfaction  of  such  leg- 
acies should  prove  insufficient.  To  rebut  which 
grounds  thus  assumed  by  the  plaintiffs,  it  was 
proved  that  the  120  acres  devised  to  James  S. 
Livingston,  the  house  and  lot  devised  to  Bruce, 
293*]  and  the  Dolph  and  Coon  *farms,  all  lay 
on  the  extreme  west  part  of  lot  No.  3.  The 
defendant  also  referred  to  various  other  pro- 
visions contained  in  the  will  of  Henry  Living- 
ston, by  which  it  appeared:  1.  That  the  testa- 
tor devised  to  his  nephew,  Henry,  in  fee,  an 
ore  bed.  situate  at  Salisbury,  in  the  State  of 
Conn.,  and  all  the  stock  upon  his  farm  and  at 
his  works  at  Ancram, together  with  all  such 
tools  and  implements  as  at  his  decease  should 
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be  in  use  in  and  about  his  furnace  and  forges 
at  Ancram;  2  That  by  a  residuary  clause  he 
gave  all  the  rest  and  residue  of  his  estate,  real 
and  personal,  not  otherwise  by  the  will  dis- 
posed of,  to  his  executors  in  trust,  for  the  pay- 
ment of  the  legacies  given  in  and  by  the  will; 
and  3.  That  after  the  payment  of  the  legacies, 
the  settlement  of  his  estate,  and  the  taking  ef- 
fect of  the  several  devises  made  by  his  will, he 
gave  all  the  rest  and  residue  of  his  estate,  real 
and  personal,  to  Henry,  the  son  of  his  brother 
John,  and  to  Henry  W.,  the  son  of  his  nephew, 
Henry  W.,  in  equal  parts,  share  and  share 
alike.  And  4.  The  defendant  offered  to  prove: 
1.  That  the  ore-bed  specifically  devised  to  Hen- 
ry was  worth  $40,000;  2.  That  the  residuary 
personal  fund  amounted  to  at  least  $100,000 
over  and  above  paying  all  legacies,  annuities, 
etc  3.  That  the  property  given  and  bequeathed 
to  Henry,  by  the  will  of  his  uncle,  was  worth 
double  in  value  the  property  given  to  him  by 
the  will  of  his  father.  All  which  offers  of  ev- 
idence were  objected  to  by  the  plaintiffs'  coun 
sel  and  sustained  by  the  judge,  who  charged 
the  jury  that  the  plaintiffs  were  entitled  to  re- 
cover; and  the  jury  accordingly  found  a  ver- 
dict for  the  plaintiffs.  The  defendant  moved 
for  a  new  trial. 

Messrs.  A.  L.  Jordan  and  J.  A.  Spen- 
cer, for  the  defendant. 

Mr.  J.  C.  Spencer,  for  the  plaintiffs. 

By  (fie  Court,  Nelson,  /.  The  limitation 
to  Herman  Livingston  of  that  portion  of  lot 
No.  4,  conditionally  devised  to  his  brother 
Henry,  is  valid  and  effectual  as  an  executory 
devise.and  the  only  material  and  diffcult  ques- 
tion in  the  case  is,  whether  the  contingency 
has  happened  ;  or,  in  other  words,  whether 
the  condition  has  been  performed  by  Henry, 
the  *uncle.  upon  which  the  estate  was[*294: 
to  go  over.  The  intent  of  the  testator,  John, 
the  father,  who  prescribed  the  condition,  is  to 
govern  in  construing  it  according  to  the  uni- 
versal rule  applicable  to  the  interpretation 
of  wills.  It  is  said  in  the  books,  that  condi- 
tions, the  performance  of  which  are  to  create 
an  estate.should  receive  a  liberal  construction, 
and  if  performed  as  near  to  the  intent  as  pos- 
sible.it  will  be  sufficient;  and  that  those  which 
defeat  an  estate  are  to  be  construed  strictly.  2 
Co.  Litt.,  1,  u;  2  Crui.,  tit.  Cond.  ch.  2,  sec.l, 
p.  34  ;  5  Vin.,tit.  Condition, Q.a.pl.  25.  These 
rules,  however.so  far  as  they  may  be  supposed 
to  influence  the  mind  in  endeavoring  to  arrive 
at  the  true  intent  of  the  condition,  and  in  pro- 
nouncing upon  the  rights  of  the  respective 
parties,  may  be  said  to  neutralize  the  force  of 
each  other,  because  the  performance  of  the 
condition  comes  within  both  ;  it  defeats  and 
creates  an  estate  at  the  same  instant.  It  may ,  how- 
ever, be  safely  assumed  that  if  the  performance 
is  according  to  the  substance  and  effect  of  the 
condition  required  by  the  testator,  it  is  suffi- 
cient. 5  Vin.,  tit.  Cond.,  let.  Q.  a.  Many  ex- 
amples are  given  in  illustration  of  the  position. 
One  is  as  follows  :  if  the  condition  be  to  make 
a  feofment,  a  conveyance  by  lease  and  release 
is  good.  (>T.  R.,722. 

Upon  looking  into  the  will  of  the  testator, 
John,  it  will  be  seen  that,  he  anticipated  the 
difficulty  that  has  actually  occurred  in  the  case, 
and  guarded  against  it,  so  far  as  it  was  under 
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his  control.  If  he  has  not  been,  entirely  suc- 
cessful, he  has  at  least,  I  think,  made  manifest 
his  own  meaning  and  wishes,  and  thus  far 
cleared  the  point  of  embarrassment.  The  con- 
dition prescribed  to  the  devise  of  part  of  lot 
No.  4, to  Henry, is  clearly  and  specifically  stat- 
ed. "If,"  he  says,  "my  said  brother  shall, 
in  conformity  to  his  said  declared  intention, 
give  and  devise,  or  otherwise  assure  to  my  said 
son  Henry,  in  fee  simple,  the  one  equal  moiety 
of  the  said  great  lot  No.  3,  that  from  and  im- 
mediately after  my  said  son  Henry  shall  come 
into  the  seisin  and  possession  of  the  same, then 
the  devise  of  that  part  of  the  said  great  lot  No. 
4, hereinbefore  given,  and  made  to  my  said  son 
Henry,  shall  be  null  and  void,  etc.;  and  from 
and  immediately  thereafter,  I  do  give  and  de- 
vise that  part  of  the  said  great  lot  No.  4,  here- 
295*]  inbefore  given  to  my  said  son  *Henry, 
unto  my  said  son  Herman,"  etc.  Again  ;  aft- 
er reciting  that  a  difficulty  might  arise  in  de- 
termining what  should  be  considered  as  a 
moiety  of  the  said  great  lot  No.  3, upon  which 
the  estate  of  Henry  was  to  cease, he  "directs," 
for  the  purpose  of  obviating  all  disputes  in  the 
matter,  "that  the  will,  pleasure  and  declara- 
tion of  my  said  brother,  Henry, to  be  contained 
in  his  last  will  and  testament,  or  any  other 
writing  to  be  by  him  executed,  shall  be  con- 
clusive upon  this  question  ;  that  is  to  say,  if 
my  said  brother,  H. ,  shall  declare  in  manner 
aforesaid,  that  such  part  of  the  said  great  lot 
No.  3  as  he  shall  or  may  devise,  or  otherwise 
give  to  my  said  son  H. ,  in  fee  simple,  shall  be 
deemed  or  called  by  him  to  be  the  equal  moi- 
ety of  the  said  great  lot  No.  3;  or  if  he  shall, 
by  deed,  will  or  otherwise  actually  give  to  my 
said  son  H..  in  fee  simple,  the  moiety,  in  val- 
ue of  the  said  great  lot  No.  3,  or  a  greater  pro- 
portion, thereof,  then  the  said  devise  over  to 
my  said  son,  Herman,  shall  take  effect,"  etc. 
A  proviso  is  then  added,  that  Henry  shall  not 
be  devested  of  his  estate  in  great  lot  No.  4,un- 
til  he  comes  into  the  actual  seisin  and  posses- 
sion of  "the  said  moiety  or  other  greater  part 
of  great  lot  No.  3."  It  was  said  on  the  argu- 
ment, and  it  is  embraced  in  one  of  the  points 
of  the  defendant,  that  according  to  the  second 
alternative,  above  declared,  if  other  property, 
together  with  part  of  lot  No.  3,  devised  to 
Henry,  by  his  uncle,  amounted,  "in  value,"to 
an  equal  moiety  of  the  said  lot,  that  then  the 
condition  was  satisfied  ;  especially,  if  such 
other  property  consisted  of  real  estate,  in  fee 
simple.  This,  I  apprehend,  is  a  mistaken  view 
of  the  meaning  of  the  will  It  should  be  borne 
in  mind  that  the  difficulty  the  testator  was  en- 
deavoring to  obviate,  or  settle,  was  an  antici- 
pated dispute  about  what  should  be  considered 
a  moiety  of  great  lot  No.  3,  which  his  brother 
had  engaged  to  give  to  his  son,  Henry  ;  and 
the  tests  were  prescribed  with  a  view  to  the 
accomplishment  of  this  purpose.  Different 
modes  are  laid  down,  by  which  the  moiety 
might  be  ascertained, and  the  intent  of  the  con- 
dition complied  with.  The  language  of  the 
clause  also  seems  to  me  to  be  unambiguous, 
and  necessarily  to  limit  the  terms  "moiety  in 
value,"  to  "part  and  parcel "  of  lot  No.  3.  It 
is  to  be,  "in  fee  simple,  the  moiety,  in  value 
of  the  said  great  lot,"  and  not  the  value  of  a 
296*]  moiety  of  the  same.  Besides,  the  *pro- 
viso  is  too  explicit  to  leave  any  doubt  upon  the 
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clause.  By  that,  Henry  is  not  to  be  devested 
of  his  estate  in  No.  4,  until  he  comes  into  the 
seisin  and  possession  "of  the  moiety  or  other 
greater  part  of  great  lot  No.  3,  as  herein  be- 
fore mentioned  ;"  obviously  referring  to  the 
clause  under  consideration,  and  the  different 
tests  prescribed  by  the  testator.  The  condi- 
tion, then,  I  think  it  must  be  admitted,  is,  that 
Gen.  Henry  Livingston  should  devise,  or  oth- 
erwise assure  the  fee  simple  of  a  moiety  in  val- 
ue of  the  said  great  lot  No.  3,  to  Henry,  the 
son  of  the  testator.  Has  this  condition  been 
performed  according  to  any  of  the  rules  pre- 
scribed by  the  testator  John,  the  father  of  Hen- 
ry and  Herman  ?  I  do  not  think  that  Gen. 
Henry  has  made  any  declaration  in  his  will, 
that  the  part  devised  is  to  be  deemed  a  moiety; 
nor  has  he  called  it  a  moiety  of  great  lotNo.3, 
within  the  reasonable  purport  and  meaning  of 
the  clause  in  this  respect.  That  clause,  no 
doubt,  contemplated  some  formal  provision, 
or  deliberate  action  upon  the  subject ;  but  I 
am  of  opinion  that  he  has  actually  devised  to 
Henry,  the  son  of  John,  a  moiety  in  value  of 
the  lot,  in  fee  simple.  He  devised  it  in  the 
first  instance,  by  name  and  boundary  to  him, 
and  to  H.  W.  L.,in  fee,  and  then  provided  for 
a  division  of  the  same  into  two  equal  parts.hav- 
ing  due  regard  to  quantity  and  quality,  by  a 
line  running  through  the  lot  north  and  south. 
In  running  this  line,  the  commissioners  were 
directed  to  proceed  in  the  valuation,  without 
"reference  to  any  lease,  or  other  conveyance 
made  or  executed,  of  any  part  or  parcel  by 
him,  the  said  Henry, or  any  of  his  ancestors  ; 
and  without  regard  to  the  rents  reserved,  or 
duration  of  the  estates  granted  by  such  leases 
or  conveyances  to  the  tenants,  or  any  other 
person."  After  the  division  thus  to  be  made, 
the  commissioners  were  to  cause  a  map  and 
field  book  to  be  made  of  it,  and  entered  of  rec- 
ord in  the  clerk's  office  ;  and  such  division,  it 
was  declared,  should  be  final  and  conclusive 
upon  all  the  devisees,  their  heirs  and  assigns. 
The  part  lying  east  of  the  line  is  then,  in  the 
most  formal  manner,  devised  to  Henry, in  fee, 
and  that  west  of  it  to  Henry  W.,  in  fee. 

It  is  supposed,  by  the  counsel  for  the  plaint- 
iff, that  there  are  two  conclusive  objections  to 
this  view  of  the  case.  First.  It  is  said  that  the 
Bruce  lot,of  one  acre.theDolph  and  Coon  farms 
*of  500  acres,  devised  to  third  persons, [*297 
for  life,  without  rent,  and  the  120  acres  de- 
vised in  fee  to  I.  L.  Livingston,  out  of  lot  No. 
3,  diminished  the  number  of  acres,  or  quanti- 
ty of  the  lot,  and  postpone  the  occupation  and 
enjoyment  of  it,  and  thereby,  when  taken  into 
account,  on  the  division  by  the  commissioners, 
reduce  the  part  allotted  to  Henry  below  a 
moiety  in  value,  in  fee.  And  second.  That 
the  legacy  to  Mrs.  Patterson  expressly  charged 
upon  the  moiety  given  to  Henry,  and  the  con- 
tingent charge  of  a  moiety  of  the  legacies  to 
E.  J.  P.  and  C.  A.  P. ,  and  also  to  the  three  col- 
ored females,  Nancy,  Betsey  and  Jenny,  so  di- 
minished the  quantity  of  interest  in  the  estate 
of  Henry  as  to  prevent  a  moiety  in  value,  in 
fee,  passing  to  him  by  the  devise.  As  to  which 
I  observe,  First.  That  it  is  in  proof  that  those 
four  farms  or  lots  are  situate  in  the  extreme 
western  part  of  the  great  lot  No.  3,  and  of 
course  fall  within  the  part  devised  to  Henry 
W.  Livingston;  and  as  has  already  appeared, 
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from  the  will,  the  commissioners  were  to  dis- 
regard all  leases,  or  other  conveyances  made 
by  the  testator  or  his  ancestors,  and  were 
to  divide  the  entire  lot.  As  to  the  Bruce  lot 
and  the  Dolph  and  Coon  farms,  there  is  not 
the  slightest  intimation  that  they  were  to  be  ex- 
cepted  out  of  the  division  of  the  lot,  though 
referred  to  and  devised,  after  the  division  was 
directed  to  be  made.  The  exception  following 
the  devise  of  the  120  acres  in  fee  also,  I  think, 
implies  that  all  these  lots  were  to  be  deemed  a 
part  of  great  lot  No.  3,  in  the  division  of  it  be- 
tween the  two  devisees.  After  devising  it  the 
testator  adds:  "As  this  farm  is  a  part  of  the 
.aforesaid  great  lot  No.  3,  and  is  hereby  devised 
in  fee,  I,  of  course,  except  this  out  of  the  de- 
vise herein  before  made  of  said  great  lot  No. 
3."  I  am  aware  that  it  is  possible  that  the  tes- 
tator, Gen.  Henry,  intended,  by  this  exception, 
to  take  the  120  acres  out  of  the  devise  of  great 
lot  No,  3,  before  the  division  thereof  between 
the  two  devisees,  and  if  so,  the  lot  would  of 
•course  be  reduced  that  number  of  acres,  and 
the  moiety  of  Henry  would  be  less  60  acres; 
and  it  may  be  conceded  that  such  an  interpre- 
tation might  be  given  to  the  clause  upon  plau- 
sible grounds;  but  after  the  best  consideration 
I  have  been  able  to  give  it,  I  am  led  to  a  differ- 
•ent  conclusion.  The  testator  had  before  di- 
298*Jrected,  *with  great  particularity, the  di- 
vision of  the  whole  lot  into  two  equal  moie- 
ties, quantity  and  quality  considered;  and  all 
leases,  and  evey  other  species  of  conveyance, 
were  to  be  overlooked,  and  the  duration  of  the 
estates  to  be  disregarded.  The  line  was  to  be 
marked,  field  book  and  map  made  and  record- 
•ed,  and  the  division  to  be  conclusive  upon  the 
parties;  and  then  a  formal  devise  of  the  east 
half  follows,  to  one  of  the  devisees,  and  of  the 
west  half  to  the  other.  Thus  vesting  in  each 
a  general  and  distinct  estate,  in  their  respect- 
ive moieties.  When,  therefore,  the  testator  af- 
terward devised  the  120  acres  in  fee  to  J.  8.  L., 
lying  in  that  part  of  the  lot  before  devised  to 
'H.  W.  L.,  it  was  reasonable  that  he  should 
make  the  exception  mentioned;  otherwise,  the 
two  clauses  would  have  been  repugnant.  This 
view  seems  to  me  to  afford  a  natural  and  ra- 
tional exposition  of  the  clause.  The  executors 
are  directed  to  lay  off  and  locate  the  120  acres, 
so  as  to  include  the  dwelling-house  of  J.  8.  L., 
but  the  commissioners  empowered  to  make 
partition  had  nothing  to  do  with  it;  and  we  in 
vain  look  for  any  clause  or  intimation  in  the 
will  requiring  or  authorizing  them  to  exclude 
it,  or  any  other  piece  or  parcel  of  the  great  lot, 
in  making  the  division.  If  the  testator  had  in- 
tended to  except  it  out  of  the  division,  as  well 
as  out  of  the  devise,  he  would  have  said  so; 
•especially,  after  the  specific  direction  already 
given  to  the  commissioners;  enjoining  upon 
them  to  make  the  valuation,  without  reference 
to  leases,  or  other  conveyances.  He  meant  to 
•cause  the  entire  lot  to  be  divided  without  re- 
gard to  the  manner  in  which  any  part  of  it  was 
held  by  the  tenants,  or  other  occupants.  As- 
suming, no  doubt,  that  a  division  by  the  line 
•designated,  quantity  and  quality  alone  consid- 
ered, would  be  just  and  equitable  between  the 
•devisees. 

Second.  Though  the  literal  terms  of  the  con- 
dition have  been  fully  complied  with  according 
to  the  foregoing  view,  yet  as  we  are  bound  to 
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look  to  its  substance  and  effect  upon  the  rule 
of  construction  already  referred  to,  we  admit 
the  performance  fails  if  the  estate  in  fee  of  the 
moiety  is  incumbered  by  annuities  and  lega- 
cies so  as  seriously  to  diminish  the  value  of  it. 
Contingent  charges,  however,  upon  this  rule 
of  construction  should  belaid  out  of  considera- 
tion, if  it  is  affirmatively  shown  that  they  will 
not  with  reasonable  certainty  fall  upon  the  es- 
tate.* A  literal  or  prima  fade  perform  [*299 
ance  being  established,  it  would  seem  to  de- 
volve upon  those  disputing  it,  to  produce  the 
evidence  repelling  a  substantial  performance. 
A  remote  possibility  of  a  charge,  if  sufficient 
for  this  purpose,  may,  undoubtedly,  be  rebut- 
ted. It  may  or  may  not  affect  the  interest  or 
value  of  the  estate  and,  therefore,  necessarily 
under  the  control  of  the  facts  of  the  particular 
case.  The  funds  of  the  testator  may  be  so 
large  and  ample,  that  the  contingent  charge  of 
the  legacies  and  annuities  in  this  case  would 
not,  in  the  market,  or  in  fact  in  the  slightest 
degree.diminish  the  value  of  the  moiety.  This 
was  asserted  to  be  the  situation  of  the  funds 
of  the  estate  in  this  case,  and  proof  of  it  was 
offered  by  the  counsel  for  the  defendant.  The 
evidence  was  proper;  and  if  the  fact  could  be 
established,  looking  at  a  substantial  perform- 
ance of  the  condition  upon  which  the  estate  of 
the  defendant  depends,  I  am  of  opinion  it 
ought  to  have  been  received. 

There  is  more  difficulty  in  respect  to  the 
annuity  of  $250  to  Mrs.  Patterson,  it  being 
charged  in  express  terms  on  the  moiety  of  the 
defendant.  There  is,  however,  some  doubt 
whether  this  charge  should  be  considered  oth- 
erwise than  in  aid  of  the  estate,  real  and  per- 
sonal, not  otherwise  specifically  disposed  of  by 
the  will.  The  residuary  clause  is  as  follows: 
"  I  give  and  bequeath  all  the  rest  and  residue 
of  my  estate,  real  and  personal,  after  my  said 
estate  shall  be  settled  and  my  devises  herein 
mentioned  take  effect,  and  after  my  legacies 
herein  before  given  are  satisfied  and  annuities 
paid,  then  such  rest  and  residue  of  my  said  es- 
tate I  give,  devise  and  bequeath  to  the  before 
named  Henry  Livingston  and  Henry  W.  Liv- 
ingston, in  equal  parts,  share  and  share  alike." 
The  only  annuities  given  are  to  Mrs.  Patterson 
and  the  three  colored  females,  and  the  clause 
must,  of  course,  refer  to  all  or  some  of  them.  I 
am  aware  it  may  be  said,  with  some  propriety, 
that  it  was  intended  to  refer  to  the  latter,  as 
they  were  to  be  satisfied  out  of  the  fund  not 
specifically  disposed  of;  still  no  discrimination 
is  made  between  them,  and,  if  important,  I 
think  it  might  very  well  be  maintained  that  the 
testator  intended  to  include  all  of  them.  As, 
however,  this  residuary  fund  is  given  to  the 
two  devisees  charged  with  the  annuities  of  Mrs. 
*Patterson,it  is  not  very  material  wheth-[*3OO 
er  they  are  deducted  before  or  after  it  comes 
into  their  hands.  The  effect  as  to  their  interest, 
is  exactly  the  same.  If  it  was  intended  that  this 
residuary  fund  should  be  first  exhausted  be- 
fore the  real  estate  charged  should  be  liable — 
then  this  annuity  falls  within  the  view  before 
taken  of  the  contingent  charges  upon  it;  and 
if  the  fund  is  sufficient,  the  moiety  is  unaffect- 
ed. I  am, however,  disposed  to  take  still  broad- 
er ground  in  respect  to  this  annuity, and  to  say, 
that  even  assuming  it  to  be  the  intent  of  the 
will  of  Gen.  Henry,  that  the  moiety  given  to  his 
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nephew,  Henry,  should  be  exclusively  charge- 
able with  it,  if  the  other  property  devised  by 
him  to  Henry  is  sufficient  to  cover  it,  the  con- 
dition has  been  satisfied  according  to  its  sub- 
stance and  effect,  and  the  fair  and  reasonable 
meaning  of  the  will  of  John  Livingston.  Has 
not  Henry  received  the  fee  simple  of  the  moiety 
in  value  of  lot  No.  3 — the  condition  required? 
This  is  indisputable.  But  it  is  said  the  annu- 
ity of  $250  so  far  in  effect  diminishes  the  inter- 
est and  value  of  the  fee.  This  I  admit,  and  un- 
less paid,  it  must  be  taken  out  of  the  estate; 
but  if  Henry  has  otherwise  received  from  his 
uncle  more  than  sufficient  to  pay  it,  is  not  the 
inference  a  fair  one  that  he  has  in  effect  re- 
ceived the  moiety  in  fee?  He  has  the  legal  ti- 
tle, and  there  is  an  equivalent  against  the  in- 
cumbrance.  No  one,  I  think,  would  deny  the 
soundness  of  this  conclusion,  if  Gen.  Henry 
had  directed  these  funds  to  be  applied  to  the 
extinguishment  of  the  charge.  In  judgment  of 
law,  the  estate  would  then  be  free  and  unin- 
cumbered,  as  much  so  as  if  actually  applied. 
Looking  at  the  whole  transact  ion,  and  the  plain 
meaning  of  the  father  of  Henry,  this  direction 
does  not  seem  to  me  important.  The  gift  of 
the  fund  from  Gen.  Henry,  its  sufficiency  for 
the  purpose,  and  the  ability  to  apply  it  or  not, 
are  the  material  facts. 

Taking  into  view  all  the  devises  and  bequests 
to  Henry  in  the  will  of  his  uncle,  all  the  prop- 
erty there  transferred  to  and  vested  in  him,  and 
assuming,  what  was  offered  to  be  proved,  that 
these  funds  were  ample  to  cover  the  annuity, it 
may  with  confidence  be  asserted  that  Henry 
has  received,  and  his  children  now  actually 
enjoy,  a  moiety  in  fee  of  lot  No.  3,  within  the 
meaning  of  his  father's  will. 

New  trial  (/ranted. 

Cited  in— 23  Wend.,  205,  586;  35  Am.  Dec.,  555;  41 
Am.  Dec.,  113  (5  Ark..  595). 


3O1*]  *PARKE  v.  HEATH  &  M'COTTER. 

Practice — Amendment   of  Capias — Bail-bond — 
Pleading. 

A  capias  tested  out  of  term  may  be  amended ;  but 
If  returnable  out  of  term,  it  is  void,  and  cannot  be 
amended. 

A  bail-bond  taken  on  an  arrest  under  a  capias 
tested  out  ot  term  is  valid,  and  the  defect  ,in  the 
process  cannot  be  taken  advantage  of  by  plea.  The 
remedy  is  by  motion  to  set  aside  the  process. 

Citations— 4  Cow.,  49,  504 ;  2  R.  S.,  424,  sees.  1,  3 ;  9 
Wend..  263. 

DEMURRER  to  plea.  This  was  an  action 
on  a  bail-bond.  The  defendant  pleaded 
that  the  capias,  by  virtue  of  which  the  defend- 
ant in  the  original  action  was  arrested,  and 
under  which  arrest  the  bail-bond  was  given, 
was  tested  out  of  term,  to  wit:  June  10."  The 
plaintiff  demurred. 

Mr.  J.  H.  Boyd,  for  plaintiff. 
Mr.  J.  R.  Smith,  for  defendant. 

By  (he  Court,  Bronson,  J.  If  the  capias 
had  been  returnable  out  of  term,  it  would  have 
been  void,  and  could  not  oe  amended.  Miller 
v.  Gregory,  4  Cow..  504;  2  R.  S.,  424,  sec.  3. 
The  same  rule  was  laid  down  in  relation  to 
process  tested  out  of  term,  in  Chandler  v. 
Brecknell,  4  Cow.,  49.  But  the  statute  already 
referred  to  has  provided  for  this  case,  and 
mesne  process  tested  out  of  term  may  now  be 


amended.  "The  court  in  which  any  action 
shall  be  pending  shall  have  power  to  amend 
any  process,  pleading  or  proceeding  in  such 
action,  either  in  form  or  substance,  for  the- 
furtherance  of  justice,  on  such  terms  as  shall 
be  just,"  sec.  1 ;  but  "process  by  which  any 
action  shall  have  been  commenced,  and  on 
which  any  defendant  shall  have  been  arrested, 
shall  not  be  amended  in  the  return  day  there- 
of," sec.  3.  Vhandler  v.  Brecknell  was  decided 
long  before  the  statute  was  passed,  and  is  no 
longer  applicable.  Metine  process  tested  out 
of  term  is  not  now  void,  as  it  was  before,  but 
voidable  only  ;  and  the  court  will  upon  proper 
terms  allow  it  to  be  amended,  whenever  that 
course  is  required  "for  the  furtherance  of 
justice." 

*As  the  process  was  voidable  only,  [*8O2 
and  not  a  nullity,  the  remedy  of  the  defend- 
ants was  by  motion  to  set  it  aside,  and  the  plea 
is  bad.  It  sets  up  a  mere  question  of  practice, 
which  cannot  in  general  be  pleaded.  Nichols 
v.  Nichols,  9  Wend.,  263.  Independent  of  this 
rule,  if  the  process  was  not  absolutely  void, 
the  arrest  was  legal,  and  the  bail  bond  valid. 

Cited  in-28  N.  Y.,  320 ;  13  Barb..  332 ;  23  Barb.,  601 ; 
15  How.  Pr.,  23 ;  2  E,  D.  S.,  509 ;  4  Daly,  522. 


STAFFORD,  Survivor,  etc., 
RICHARDSON. 

Attorney  and  Client — Failure  of  Attorney  to  Pay 
over  Moneys  Collected  by  Him — Statute  of  Lim- 
itation* Applies — Demand — Express  Promise 
or  Admission. 

An  action  against  an  attorney,  for  moneys  col- 
lected by  him,  must  be  brought  within  6  years  after 
the  money  is  received  by  him,  or  the  plaintiff  will 
be  barred  by  the  Statute  of  Limitations :  the  fact 
that  a  demand  was  not  made  within  6  years  before 
suit  brought  will  not  save  the  statute. 

The  rule  requiring  a  demand  before  suit  is  for  the 
protection  of  the  attorney  against  costs,  and  cannot 
be  converted  into  a  means  of  annoyance. 

The  Statute  of  Limitations  may  be  pleaded  by  an 
attorney  in  a  suit  against  him  by  his  client :  the 
doctrine  that  a  trustee  cannot  plead  the  statute 
does  not  apply  to  such  case. 

A  demand  barred  by  the  statute  is  revived  only 
by  an  express  promise,  or  an  admission  of  a  subsist- 
ing debt  which  the  debtor  is  willing  to  pay. 

Citations— 5  Cow.,  376;  11  Johns.,  464;  15  Johns., 
511 ;  1  Pet..  351. 

THIS  was  an  action  of  assnmpsit,  brought  to 
recover  the  amount  of  a  demand  of  about 
$450  against  S.  I.  Genuug,  placed  by  the 
plaintiff  and  his  partners,  in  1814,  in  the  hands 
of  the  defendant,  an  attorney  at  law,  for  col- 
lection. This  suit  was  commenced  in  1831. 
The  defendant  pleaded  the  general  issue  and 
the  Statute  of  Limitations.  The  cause  was 
heard  before  referees.  In  Nov.,  1814,  the  de- 
fendant wrote  to  the  plaintiffs  that  he  thought 
he  would  secure  the  demand  against  Genung 
without  fail,  and  hoped  to  be  able  to  forward 
a  part  of  it  in  a  short  time  ;  and  on  the  27th  of 
the  following  month  he  sent  to  them  $50,  re- 
ceived of  Genung.  Genuug  testified  that  he 
paid  the  whole  of  the  plaintiff's  demand  to  the 


NOTE.— 1.  Statute  of  LimitMims—New  promise — 
Acknowledgment.  See  Allen  v.  Webster,  ante,  p.  284, 
nnte,'and  other  notes  cited. 

2.  Attorney  and,  client— Failure  of  the  former  to  pay 
over  money— Remedy  of  client.  See  People  v.  Smith,. 
3  Cai.,  221,  note. 
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defendant — about  $120  in  cash  and  in  a  good 
note,  and  the  residue  in  harness  and  saddlery, 
turned  out  to  the  defendant  on  appraisement, 
and  that  the  last  of  the  payments  was  made 
about  May,  1816 ;  that  he  took  a  discharge, 
but  it  was  destroyed.  He  further  testified  that 
in  1831  the  defendant  asked  him  if  he  could 
give  him  any  information  as  to  the  demand  of 
Stafford,  etc.,  against  him,  the  witness,  and 
3O3*]  that  he  *told  the  defendant  that  if  he 
would  go  and  look  at  his  docket  he  would  find 
that  the  last  payment  was  about  $100  and  $10 
costs,  and  that  it  was  discharged  on  his  docket. 
The  defendant  appeared  anxious  to  find  out 
something  about  the  demand,  and  the  witness 
observed  to  him  that  it  was  outlawed;  to  which 
the  defendant  answered :  "It  wont  do  for  a 
man  in  my  standing  to  plead  the  Statute  of 
Limitations ;  1  will  pay  it  if  it  has  uot  been 
paid,  if  it  takes  the  last  shirt  off  my  back." 
On  the  same  day  or  the  next  the  defendant 
told  the  witness  that  he  had  examined  his 
docket,  and  had  found  it  as  the  witness  had 
stated  he  would — and  further  that  he  had 
found  some  papers  or  receipts  of  the  plaintiffs, 
and  that  he  was  satisfied  that  the  demand  had 
been  paid  over.  The  attorney  for  the  plaint- 
iffs testified  that  on  the  day  of  the  commence- 
ment of  the  suit  he  demanded  payment  of  the 
defendant,  who  complained  that  the  plaintiffs 
should  have  called  on  him  so  long  after  the 
demand  was  collected,  if  collected  at  all ;  said 
they  ought  to  have  made  their  claim  before, 
and  that  the  claim  was  hatched  up  by  Geuung 
and  a  Mr.  Brown.  He  denied  that  he  had  ever 
received  of  Genung  any  part  of  the  demand, 
except  about  $100,  which  he  had  remitted  to 
the  plaintiffs.  On  being  told  what  Genung 
said  about  the  manner  in  which  it  had  been 
paid,  he  observed  that  he  did  not  believe  Ge- 
nung, and  added,  if  Mr.  Stafford  would  prove 
to  his  satisfaction  that  the  whole  of  their  claim 
was  paid  by  Genung,  he  would  pay  it,  if  it 
took  the  last  shirt  from  his  back ;  he  did  not 
believe  it  could  be  proved  by  any  person  ex- 
cept Genung  that  he  ever  had  any  harness  on 
the  debt  at  all.  The  referees  reported  that 
they  found  that  no  action  had  accrued  to  the 
plaintiff  at  any  time  within  six  years  before 
the  commencement  of  the  suit,  and  that  the 
plaintiff  ought  not  to  recover  against  the  de- 
fendant. The  plaintiff  moved  that  the  report 
be  set  aside. 

Messrs.  W.  T.  Worden  and  B.  Davis 
Noxon.  for  the  plaintiff,  insisted  that  no  ac- 
tion laid  against  the  defendant  until  a  demand 
was  made  by  the  plaintiff,  and  as  such  demand 
was  not  made  until.the  day  of  the  commence- 
ment of  the  suit,  the  Statute  of  Limitations 
was  no  bar.  In  Taylor  v.  Bates,  5  Cow.,  376, 
the  court  say  an  attorney  is  not  liable  to  a  suit 
3O4*J  for  money  collected  *till  demand  made 
or  directions  given  to  remit.  In  a  subsequent 
case  an  attachment  was  refused  against  an  at- 
torney for  not  paying  over  money  collected, 
no  demand  having  been  made.  6  Cow.,  596. 
So  when  a  note  was  made  payable  24  months 
after  demand,  the  statute  was  held  no  bar  to  a 
note  13  years  old,  the  demand  not  having  been 
made  within  3  years  before  the  trial.  Thorpe 
v.  Booth,  1  Moody  &  R.,  338.  This  case,  also, 
is  analogous  to  that  of  a  factor  or  consignee, 
in  respect  to  whom  the  statute  runs  only  from 
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the  time  of  demand  or  order  to  remit.  20 
Johns.,  576.  So,  also,  the  defendant  may  well 
be  considered  as  a  trustee,  and,  therefore,  could 
not  avail  himself  of  the  statute.  Ballan.  Lim., 
309.  369;  Blanch.  Lim.,  40;  5  Johns.  Ch.,  513; 
7  Id.,  122;  5  Cow.,  876;  10  Johns.,  285;  3 
Litt.,  177.  But  if  wrong  in  these  positions, 
they  then  insisted  that  the  evidence  showed  a 
new  promise,  or  such  a  recognition  of  indebt- 
edness that  a  promise  might  be  implied. 

Messrs.  W.  H.  Seward  and  J.  C.  Spen- 
cer, for  the  defendant.  The  plaintiff's  right 
of  action  was  complete  when  the  defendant  ac- 
cepted the  property  turned  out  in  payment  by 
Genung,  or  at  least  within  a  short  time  there- 
after. He  had  been  apprised  that  the  debt 
would,  in  all  probability,  be  speedily  collected, 
and  received  a  partial  payment  in  1814,  and 
yet  no  suit  was  brought  until  1831.  He  has 
been  guilty  of  gross  laches, and  the  statute  bars 
the  demand.  The  cases  cited  from  5  Cow., 
376,  and  6  Id.,  596.  will  not  help  the  plaintiff; 
they  only  establish  the  principle  that  an  attor- 
ney cannot  be  proceeded  against  for  money 
collected  by  him  until  after  demand  to  pay 
over;  and  do  not  support  the  doctrine  that  a 
demand  against  an  attorney  is  never  barred 
where  a  right  of  action  once  existed,  unless  the 
client  lays  still  for  more  than  6  years  after  de- 
mand. The  principle  established  in  those  cases 
is  for  the  protection,  not  the  annoyance  of  an 
attorney.  Had  the  defendant  been  called  to 
account  in  equity,  instead  of  being  sued  at 
law,  he  might  there  as  well  as  here  have  plead- 
ed the  Statute  of  Limitations.  The  relation  be- 
tween attorney  and  client  is  not  of  that  species 
of  trust  which  is  not  affected  by  the  statute;  it 
is  only  when  the  trust  is  a  mere  creature  of 
equity  *and  only  cognizable  there,  that  [*3O5 
it  is  not  allowed  to  plead  the  statute.  In  rela- 
tion to  the  evidence  produced  by  the  plaintiff, 
to  take  this  case  out  of  the  statute,  the  counsel 
contended  that  it  was  not  sufficient  to  establish 
a  new  promise,  or  such  a  recognition  as  would 
authorize  the  implication  of  a  promise. 

By  the  Court,  Savage,  Ch.  J.  Two  princi- 
pal questions  arise  in  this  case:  1.  At  what 
time  did  the  plaintiff's  cause  of  action  accrue? 
and  2.  If  it  accrued  more  than  6  years  before 
suit  brought,  was  there  a  new  promise  to  pay, 
or  a  sufficient  recognition  of  an  existing  indebt- 
edness from  which  to  presume  a  promise?  Ac- 
cording to  the  case  of  Beardsley  v.  Root,  1 1  Johns. , 
464,  the  defendant  had  received  money  for  the 
plaintiff  when  he  had  received  the  harness, 
or  money's  worth,  and  discharged  the  plaint- 
iff's demand  against  Genung.  It  does  not  ap- 
pear that  the  defendant  had  any  special  au- 
thority to  take  harness  or  any  other  property 
on  account  of  the  plaintiff;  he  acted,  therefore, 
upon  his  own  responsibility,  and  comes  pre- 
cisely within  the  case  above  cited.  Having 
received  the  plaintiff's  money,  he  should  either 
have  remitted  it  to  him,  or  given  him  notice  of 
having  received  it,  that  the  plaintiff  might 
have  called  for  it,  or  ordered  it  to  be  remitted. 
The  defendant  had  actually  remitted  $50,  as 
appears  in  the  case,  without  waiting  for  orders 
for  that  purpose.  Assuming  that  the  defend- 
ant neglected  to  give  the  information  to  his 
client,  and  having  converted  to  his  own  use  his 
client's  money,  why  should  he  not  be  subject- 
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«d  to  an  action?  It  is  said  that  in  Taylor  v. 
Bates,  5  Cow.,  376,  it  was  decided  that  an  at- 
torney is  not  liable  for  money  collected  till  de- 
mand made  or  directions  to  remit;  that  he  is 
not  in  default  until  he  receives  orders  from  his 
principal.  What  was  there  said  was  correct  in 
that  case,  and  in  all  similar  cases.  In  that 
•case,  however,  the  defendant  was  not  in  de- 
fault in  respect  to  remittance;  he  had  informed 
his  principal  of  his  receipt  of  the  money,  and 
waited  for  directions  to  remit.  It  is  expressly 
said  that  "  no  laches  are  shown  on  the  part  of 
the  defendant  or  unwillingness  to  pay."  Can 
that  be  said  in  this  case?  Assuming,  as  we 
must  from  the  testimony,  that  the  defendant 
received  the  property  of  Genung  and  dis 
3O6*]  charged  *his  client's  debt,  and  neither 
gave  information  of  the  receipt  of  the  money, 
nor  remitted  it  to  him  for  16  years,  can  it  be  said 
that  there  was  no  laches?  And  yet  this  must 
be  said  to  bring  this  case  within  the  principle 
of  the  case  of  Taylor  v.  Bates.  But  if  an  attor- 
ney may  shield  himself  from  responsibility 
upon  the  ground  that  no  demand  has  been 
made,  it  does  not  follow  that  the  client  can  ex- 
cuse his  laches  by  a  principle  which  is  intend- 
ed to  protect  from  costs  an  agent  who  has  act- 
-ed  honestly  and  diligently  in  the  business  of 
his  principal.  Although  the  defendant  may 
have  been  guilty  of  negligence  in  this  case, 
which  would  have  subjected  him  to  a  suit, 
the  plaintiff  also  has  been  guilty  of  negligence 
by  which,  in  an  ordinary  case,  he  would 
have  lost  his  right  of  action.  He  was  in- 
formed in  Dec.,  1814,  that  his  debt  against 
<Jenung  would  probably  be  collected  in  the  en- 
suing winter,  and  yet  he  makes  no  inquiry 
about  it  for  16  years.  Although,  therefore,  an 
attorney  may  protect  himself  from  a  suit  by 
want  of  a  demand,  he  is  not  for  that  reason,  to 
be  subject  all  his  lifetime  to  demands  however 
stale.  If  a  demand  was  necessary  in  this  case, 
the  plaintiff  should  have  made  it  in  season  to 
have  brought  his  suit  within  6  years,  after  the 
•defendant  had  converted  the  property  received 
by  him  to  his  own  use.  That  conversion  was 
made,  according  to  the  testimony,  in  the  year 
1815  or  1816.  The  plaintiff,  therefore,  should 
have  brought  his  suit  within  6  years  from  that 
time;  and  it  is  no  excuse  for  him  that  he  had 
made  no  demand.  It  was  his  own  fault  that 
he  had  not  put  himself  in  a  condition  to  sue, 
and  he  can  never  take  advantage  of  his  own 
laches. 

The  next  question  is,  whether  there  was  a 
sufficient  promise  to  revive  the  demand.  The 
rule  of  this  court,  since  the  case  of  Sands  v. 
Gelxton,  15  Johns.,  511,  and  Bell  v.  Morrison, 
1  Pet.,  351,  is,  that  there  must  be  either  an  ex- 
press promise  or  a  clear  recognition  of  the 
present  existence  of  the  demand,  from  which 
a  promise  may  be  implied.  Two  conversations 
of  the  defendant  are  relied  on;  one  with  Ge- 
nung, the  other  with  Campbell.  In  both,  he 
made  use  of  the  same  strong  expression  of  a 
•determination  to  pay  the  demand,  if  he  had  re- 
ceived it,  and  had  not  paid  it  over;  but,  in 
3O7*]  both,  he  *strenuously  denied  his  lia- 
bility to  pay  it.  It  is  immaterial  for  this  pur- 
pose whether  he  denied  ever  having  received 
it.or  having  received  it.assertedthat  it  was  paid 
over.  The  principle  is  this,  that  a  debt  barred  by 
the  statute  cannot  be  revived  without  an  adrnis- 
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sion  that  there  is  a  subsisting  debt,  which  the 
debtor  is  willing  to  pay.  It  can  hardly  be  ar- 
gued, that  the  defendant,  in  either  conversa- 
tion, taking  italltogether.admitted  that  he  had 
money  in  his  hands  which  belonged  to  the 
plaintiff.  It  is  said,  however,  that  there  was  a 
conditional  promise.  It  was  this:  the  defendant 
said,  if  Mr.  Stafford  would  prove  to  his  satis- 
faction that  the  whole  of  their  claim  was  paid 
by  Genung,  he  would  pay  it;  but,  at  the  same 
time,  he  declared  that  he  did  not  believe  Ge- 
nung. This  promise  amounts  to  nothing.  It 
is  easy  for  him  to  say  that  he  is  not  satisfied; 
and  it  may  well  be  more  difficult  to  satisfy  him 
than  a  third  person,  who  bad  had  no  agency 
in  the  transaction.  He  surely  did  not  intend 
to  say  that  he  would  pay  the  demand  if  pay- 
ment was  proved  by  Genung.  He  had  just 
been  informed  what  Genung  had  said  about  it, 
and  declared  that  he  did  not  believe  him.  He, 
no  doubt,  had  more  confidence  in  his  own  rec- 
ollection, than  in  Genung's;  and  he  relied 
upon  his  invariable  practice  to  pay  over  to  his 
clients  what  belonged  to  them.  I  consider  it 
entirely  useless  to  go  into  an  elaborate  review 
of  the  numerous  cases  cited  upon  the  argu- 
ment. I  am  quite  confident,  not  one  of  them 
will  be  found  to  conflict  with  the  principles 
upon  which  I  have  put  this  case.  The  idea  of 
a  trust  is  not  applicable  to  a  case  like  this;  it  is 
the  simple  case  of  an  agent  receiving  the  mon- 
ey of  his  principal,  which  the  principal  neg 
lected  to  call  for,  until  the  agent  is  protected 
by  the  Statute  of  Limitations.  No  subsequent 
available  promise  having  been  made,  the  de- 
fendant is  not  legally  liable. 
Motion  to  set  aside  report  of  referees  denied. 

Statute  of  Limitations— When  a  bar  to  suit  against 
attorney.  Cited  in— 5  Hill,  398  ;  30  Hun.  540 ;  36 
Barb.,  664  ;  4  Sandf .,  594 :  44  Super,  530 ;  5  Kan.,  68;  49 
Am.  Dec.,  504  (8  Pa.  St.,  189). 

Demand  before  suit— When  necessary. 

Distinguished- 5  Denio,  252;  29  Hun,  59. 

Approved— 16  Hun,  413. 

Cited  in-17  Wend.,  516 ;  48  Pa.  St.,  523. 

Statute  of  Limitations— Who  may  plead.  Cited  in 
—13  Barb.,  633 ;  23  How.  Pr.,  62 ;  1  Bradf .,  5 ;  40  Am. 
Dec.,  361. 

Barred  debt— How  revived.  Cited  in— 15  Wend., 
310 ;  2  N.  Y.,  531 ;  8  N.  Y.,  373 ;  11  N.  Y.,  183 ;  4  Barb., 
170 ;  10  Barb.,  569:  15  Barb.  182;  34  Barb.,  195 ;  1  Daly, 
188;  11  Minn.,  147. 

Also  cited  in— 5  Daly,  252. 


*GAYLORD  v.  VAN  LOAN.  [*3O8 

Statute  of  Limitations — Agreement  not  to  Plead — 
New  Promise — Denial  of  Indebtedness — Prom- 
issory Note,  not  Expressing  Time,  Due  on 
Demand. 

Where,  from  the  evidence'relied  on  for  a  new 
promise  to  save  the  Statute  of  Limitations,  it  ap- 
pears that  the  defendant  denied  all  indebtedness  to 


NOTE.— 1.  Negotiable  paper— Time  of  payment- 
Notes  and  bills  expressing  no  time  of  payment. 

Where  notes  and  bills  express  no  time  of  payment, 
they  are  payable  on  demand.  Thompson  v.  Ketch- 
urn,  8  Johns.,  189,  note;  Herrick  v.  Bennett,  8 
Johns.,  374:  Cornell  v.Moulton,  3  Den..  12;  Jones  v. 
Brown,  11  Ohio  St.,  601 ;  Kendall  v.  Galvin,  15  Me., 
131 ;  Porter  v.  Porter,  51  Me.,  376;  Stover  v.  Hamil- 
ton, 21  Gratt.,  273:  Bowman  v.  McChesney,  22  Gratt., 
609;  Keyes  v.  Fenstermaker,  24  Cal.,329  ;  Bacon  v. 
Page,  1  Conn.,  404  ;  Dodd  v.  Denny,  6  Orejr.,  157  ; 
Free'man  v.  Ross,  15  Ga.,  252  ;  Abbott  v.  Doujrlass,  1 
C.  B.  491 :  Whitlock  v.  Underwood,  2  B.  &  C-,  157. 

2.  Statute  of  Limitations— New  promtee— Acknowl- 
edgment. See  Allen  v.  Webster,  ante.  p.  284,  note, 
and  other  notes  cited. 
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the  plaintiff,  nothing'  that  was  said  by  the  defendant 
can  be  construed  into  a  new  promise  or  recognition 
of  indebtedness,  from  which  a  promise  may  be  im- 
plied. 

A  promissory  note,  expressing  no  time  when  pay- 
able, is  in  judgment  of  law  payable  on  demand.and 
draws  interest  from  its  date. 

An  agreement  not  to  plead  the  statute,  it  seems, 
may  be  replied  to  a  plea  of  the  Statute  of  Limitations, 
where  such  agreement  is  made  previous  to  the  at- 
taching of  the  statute. 

Citations -t!hit.  Bills,  60;  8  Johns.,  189;  13  Wend., 
208  ;  4  Wend.,  652  ;  1  Chit.  PI.,  549,  573,575  ;  2  Chit.  PL, 
590,  592  ;  1  Saund.,  257,  325,  n.  4 :  Willes,  9  ;  18  Johns., 
490;  3  Co.  Litt.,  352,  a,  431;  5  Bac.  Abr.,  428;  1  Gilb.Ev., 
87  ;  2  Stark.  Ev.,  16. 18  ;  1  Saund.  PI.  &  Ev.,  37,  44;  8 
Wend.,  483  ;  3  Camp.,  108 ;  2  N.  K.,  453  ;  3  T.  R.,  418  ;  2 
Wils.,  344,  450;  IP.  Wms..  156,220;  1  Com.  Cont.,  30; 
19  Johns.,  311 ;  Bull,  JV.  P.,  298 ;  2  Esp.,  637 ;  1  Camp., 
245  ;  4  Camp.,  215. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Columbia  Circuit  in  June,  1833.  The 
plaintiff  declared  on  three  promissory  notes — 
two  dated  Jan.  1,  1820,  one  for  $73.76,  and  the 
other  for  $48.27,  and  the  third  dated  May  12, 
1820,  for  $170.04— given  by  the  defendant  to 
the  plaintiff  without  specifying  when  payable. 
The  declaration  also  contained  the  common 
money  counts.  The  defendant  pleaded  the 
general  issue,  the  Statute  of  Limitations,  and 
an  insolvent  discharge  granted  Mar.  17,  1828. 
The  plaintiff  replied  to  the  second  plea  a  new 
promise,  and  to  the  third  that  the  discharge 
was  obtained  by  fraud,  giving  specifications. 
On  the  trial,  the  notes  declared  on  were  pro- 
duced. An  attorney  testified  that  the  notes  in 
question  and  certain  books  of  account  were  left 
by  the  plaintiff  with  him  for  collection,  and 
that  previous  to  Apr.  1,  1826,  and  not  more 
than  10  days  before  that  day,  the  plaintiff  and 
defendant  met  at  his  office,  when  the  plaintiff 
claimed  a  large  balance  to  be  due  to  him  from 
the  defendant.  The  defendant  denied  that  he 
owed  the  plaintiff  anything.  The  attorney  told 
him  that  the  demands  must  be  sued,  unless 
they  were  renewed;  to  which  he  answered  that 
he  would  not  avail  himself  of  the  statute,  and 
a  suit  need  not  be  brought  on  that  account. 
The  capias  in  this  cause  was  issued  Mar.  17, 
1832.  The  defendant  proved  his  discharge. 
Whereupon  the  insolvent  papers  of  the  defend- 
ant, viz.:  the  account  of  creditors,  etc.,  were 
produced  by  the  plaintiff,  by  which  it  appeared 
that  the  defendant  had  omitted  to  include  the 
3OD*]  *plaintiff  among  his  creditors,  and,  on 
the  contrary,  had  expressly  stated  that  he  was 
not  indebted  to  him,  but  that  the  plaintiff  was 
his  debtor.  Evidence  as  to  the  state  of  the  ac- 
counts between  the  parties  was  given  on  both 
sides.  The  circuit  judge  charged  the  jury  that 
it  was  for  them  to  say  whether  a  conditional 
promise  had  not  been  established — whether 
what  was  said  by  the  defendant,  as  testified  to 
by  the  attorney, was  not  tantamount  to  saying: 
"If  you  prove  I  owe  you  anything,  I  will  pay 
you;"  and  instructed  them  that  if  such  had 
been  the  language  of  the  defendant,  it  would 
avoid  the  Statute  of  Limitations,  or  prevent  its 
being  a  bar  to  the  plaintiff's  recovery.  He  fur- 
ther instructed  the  jury,  that  if  the  defendant 
actually  owed  the  plaintiff  at  the  time  he  pre- 
sented "his  petition  for  a  discharge  and  his  ac- 
count of  creditors,  and  knew  the  fact,  his  omis- 
sion to  include  the  plaintiff  in  such  account 
was  a  fraud, which  would  avoid  the  discharge. 
He  also  told  them  that  if  they  should  find  for 
the  plaintiff,  interest  was  allowable  on  the  notes 
WEND.  15. 


only  from  the  time  of  demand  of  payment,  or 
suit  brought.  The  jury  found  a  verdict  for  the 
plaintiff  for  $403.55.  The  defendant  moves  for 
a  new  trial. 

Mr.  O.  Bushnell,  for  the  defendant,  insist- 
ed that  the  declaration  of  the  defendant  that 
he  would  not  avail  himself  of  the  statute, 
could  not  be  tortured  into  a  promise  to  pay, 
nor  into  an  acknowledgment  of  a  subsisting 
indebtedness,  especially  when  accompanied,  as 
it  was, with  an  utter  denial  of  owing  the  plaint- 
iff anything  ;  and  that,  therefore,  the  judge 
erred  in  his  instruction  to  the  jury  on  the  point 
of  a  new  promise.  He  further  contended  that 
the  plaintiff  could  not,  under  the  pleadings  in 
the  cause,  avail  himself  of  the  defendant's 
promise  not  to  plead  the  Statute  of  Limitations; 
they  contain  no  averment  in  respect  to  it,  nor 
in  there  any  issue  joined  upon  the  fact.  If  the 
plaintiff  can  enforce  such  a  promise,  it  can 
only  be  by  an  action  on  the  promise,  averring 
a  breach. 

Mr.  A.  L.  Jordan,  for  the  plaintiff.  What 
was  said  by  the  defendant  amounted  to  a  con- 
ditional promise — "prove  your  debt  and  I  will 
pay  it " — or  what  he  said  has  no  meaning. 
*Whether  the  words  used  would  bear  [*31O 
such  construction  was  properly  submitted  to 
the  jury.  A  conditional  promise  is  sufficient 
to  take  a  case  out  of  the  statute.  3  Wend.  ,190; 
2  Pick.,  368  ;  11  Wh.,  309  ;  1  Pet.,  362.  The 
condition  in  this  case  was  performed  by  proof 
of  the  indebtedness. 

By  the  Court,  Nelson,  J.  The  circuit  judge 
erred  as  to  the  time  when  the  notes  became 
due.  In  legal  effect  they  were  payable  imme- 
diately and,  of  course,  drew  interest  from  their 
respective  dates.  Chit.  Bills,  60;  8  Johns., 189; 
13  Wend.  ,208.  This  error, however,  was  against 
the  plaintiff,  and  affords  no  ground  for  a  new 
trial.  But  the  charge  was  incorrect  in  regard 
to  the  Statute  of  Limitations.  There  was  no 
new  promise  by  the  defendant,  nor  foundation 
upon  which  to  rest  the  presumption  of  a  new 
promise.  The  opinions  delivered  by  the  Chief 
Justice,  in  the  cases  of  Allen  v.  Webster  and 
Stafford  v.Richardson,duriQg  the  present  term, 
are  conclusive  upon  this  part  of  the  case.  It 
would  be  worse  than  useless  again  to  go  over 
the  argument. 

Two  of  the  notes  were  barred  when  the  de- 
fendant agreed  that  he  would  not  avail  himself 
of  the  statute.  As  to  those  notes,  it  cannot  be 
said  that  the  agreement  operated  as  a  fraud 
upon  the  plaintiff,  by  inducing  a  delay  in  the 
commencement  of  the  suit  until  after  the  stat- 
ute attached;  but  it  may  well  be  said  as  to  the 
third  note,  which  was  not  due  at  the  time  of 
such  agreement.  Although  we  cannot,  upon 
any  consistent  reasoning,  infer  a  new  promise 
to  pay  the  notes  from  what  was  said  by  the  de- 
fendant, taking  the  whole  together,  yet,  as  it 
respects  the  note  not  then  barred,  we  do  not 
say  that  the  plaintiff  is  entirely  remediless. 
The  agreement  not  to  plead  the  statute,  as  re- 
spects this  note,  operated  as  a  fraud  upon  the 
plaintiff.  Had  it  not  been  made,  he  could  have 
prevented  the  effect  of  the  statute  by  commenc- 
ing his  suit.  By  pleading  the  statute,  the  de- 
fendant is  guilty  of  bad  faith,  and,  upon  gen- 
eral principles,  should  be  estopped  from  avail- 
ing himself  of  that  defense.  No  one  ought  to 
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be  permitted  to  disregard  his  own  deliberate, 
lawful  agreement,  to  the  injury  of  another. 
The  principle  which  should  debar  the  defend- 
ant from  setting  up  the  defense  in  this  case  is 
3 1 1  *]  a  familiar  one;  the  only  *difficulty  is  in 
the  mode  of  its  application.  In  the  case  of //is. 
Co.  v.  Bloodgood,  4  Wend.,  652,  the  stipulation 
not  to  plead  the  statute  was  in  writing,  but  its 
being  in  writing  does  not  add  anything  to  its 
legal  effect,  unless  it  be  under  seal.  It  is  of  no 
greater  efficacy  or  higher  credit  in  court  than 
an  agreement  resting  in  parol,  when  proved. 
Had  it  been  under  seal,  there  would  have  been 
no  difficulty  in  replying  it  to  the  plea  of  the 
statute  as  a  technical  estoppel.  1  Chit.  PI., 575, 
573;  2  Id.,  590;  1  Saund.,  3^5,71.4,257;  Shelly  v. 
Wright,  Willes,  9;  18  Johns.,  490.  The  facts  in 
the  case  under  consideration  operate  in  the  nat- 
ure of  an  estoppel  in  pats.  3  Co.  Litt.,  431,352 
a;  5  Bac.  Abr.,  428  ;  1  Gilb.  Ev.,  87.  Mr. 
Starkie,  Vol.  II.,  p.  16,  says:  "If  arepresenta 
tion  be  made  of  any  fact  with  a  view  to  influ- 
ence the  conduct  of  another,  or  to  derive  any 
advantage  to  the  party,  and  which  cannot  aft- 
erwards be  denied  without  a  breach  of  good 
faith,  such  an  admission  will  not  only  be  evi- 
dence of  the  fact,  but  will  usually  preclude  the 
party  who  has  made  it  from  insisting  upon  the 
contrary.  It  does  not  operate  merely  as  pre 
sumptive  evidence  of  the  actual  truth  of  the 
fact,  which  must  give  way  to  positive  proof  of 
the  contrary,  but  precludes  and  as  it  were  es- 
tops the  party,  on  grounds  of  policy,  from  re- 
pudiating his  own  representation,  and  renders 
the  actual  truth  of  the  fact  immaterial."  A 
striking  illustration  of  this  principle  is  found 
in  a  case  frequently  adjudged,  to  wit:  where  a 
man  has  cohabited  with  a  woman,  and  admit- 
ted and  treated  her  in  the  face  of  the  world  as 
his  wife,  he  shall  not  be  afterwards  permitted 
to  set  up,  as  a  defense  to  a  creditor  who  sup- 
plies her  with  goods,  that  she  is  not  his  wife. 
2  Esp.,  637;  1  Camp..  245;  4  Id.,  215;  2  Stark. 
Ev.,  18.  Mr.  Saunders,  on  PI.  &  Ev.,  Vol.  I., 
p.  37,  says  :  "  There  are  two  kinds  of  admis- 
sions— conclusive  and  inconclusive;  conclusive 
admissions  are  those  arising  from  matters  of 
estoppel,  technically  so  called — as  admissions 
by  records  and  specialties, or  where  the  parties 
agree  to  make  the  admission  as  evidence,  or 
where  the  admission  is  made  with  a  view  to 
benefit  the  party  making  it,  or  to  prejudice  the 
party  to  whom  made."  See,  also,  8  Wend., 483. 
So  a  man  is  estopped  from  averring  or  proving 
his  own  fraud,  which  is  a  kindred  principle  to 
the  one  above  stated.  The  examples  given  by 
312*]*Coke,  of  estoppels  inpais,  are  by  liv- 
ery, by  entry,  by  acceptance  of  rent,  etc.  Now 
it  is  difficult  to  comprehend  why  a  party  may 
not  avail  himself  of  matter  that  operates  as  a 
conclusive  estoppel  inpais  byway  of  pleading, 
as  well  as  a  mere  technical  estoppel  of  record 
or  deed.  There  is  no  distinction  in  principle 
or  effect.  The  former  constitutes  a  legal  bar 
in  the  way  of  a  plea,  or  answer  by  way  of  rep- 
lication, and  is  just  as  decisive  upon  the  rights 
of  the  parties,  when  established  by  proof,  as 
the  latter.  A  good  replication  may  either  con- 
clude the  defendant  by  matter  of  estoppel, may 
deny  the  truth  of  the  matter  alleged  in  the  plea, 
may  confess  and  avoid  it,  or  may  new  assign, 
as  the  case  may  require.  1  Chit.  PL,  549.573, 
575;  2  /cf.,592;  1  Saund.,257,  325,  n.  4;  Willes, 
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9.  Here  the  defendant  is  effectually  estopped 
by  matter  in  pais,  upon  well  settled  legal  prin- 
ciples, from  availing  himself  of  the  statute  in 
the  case  supposed. 

In  truth,  the  distinction,  though  we  find  it 
sometimes  stated  in  general  terms  that  the  one 
is  available  only  as  evidence  while  the  other  is 
by  plea,  does  not  appear  to  be  very  thoroughly 
determined.  Baron  Gilbert,  on  the  Law  of 
Evidence,  p.  87,  lays  down  the  position,  that 
if  a  defendant  pleads  livery  and  seisin  (an  act 
in  pais)  from  the  plaintiff,  he  cannot  reply  that 
the  livery  was  conditional  without  showing  the 
deed,  because  the  plaintiff  is  estopped  from  de- 
feating his  own  livery  by  naked  averment  and 
parol  evidence.  In  the  case  of  Price  v.  Heir- 
wood,  3  Camp.,  108,  it  was  ruled,  if  a  man 
whose  name  is  William  be  asked  before  pro- 
cess is  served  whether  it  is  not  John,  and  he 
answers  it  is,  that  he  cannot  maintain  trespass 
for  what  may  be  done  under  the  process.  If, 
in  such  a  case,  the  defendant  should  appear 
and  plead  the  misnomer  in  abatement,  there 
cannot  be  a  doubt  it  would  be  competent  to 
reply  the  fact  of  his  admission,  and  that,  if 
proved,  it  would  operate  as  a  conclusive  estop- 
pel in  pais.  So,  to  a  plea  of  misnomer,  the 
plaintiff  may  reply  the  recognizance  of  bail  en- 
tered into  for  the  defendant,  though  he  be  no 
party  to  it.  Barely  putting  in  the  bail  in  the 
suit  operates  as  an  estoppel.  2N.  R.,453.  Ifitbe 
said  that  an  estoppel  by  writing  not  under  seal, 
or  by  parol  admission,  may  be  disproved  and 
is  not  necessarily  conclusive,  it  may  be  an- 
swered that  admissions  of  *record,  or  [*313 
by  specialty,  may  also  be  rebutted.  Duress, 
fraud  or  illegality,  may  be  replied  to  them.  3 
T.  R.,  418 ;  2  Wlls.,  344,  450 ;  1  Saund.  PI.  & 
Ev.,  44  ;  IP.  Wms.,  156,  220  ;  1  Com.  Cout., 
30;  19  Johns.,  311.  A  party  is  never  estopped 
if  there  has  been  any  illegal  transaction,  fraud 
or  duress,  to  obtain  the  admission.  Bull.,  N. 
P.,  298;  1  Saund.  PI.  &  Ev.,  37;  3  T.  R.,  418. 
It  does  not  appear  that  any  question  was  made 
upon  the  pleadings  in  the  case  of  Ins.  Co.  v. 
Bloodgood,  4  Wend.,  652.  To  the  plea  of  the 
Statute  of  Limitations,  the  plaintiff  there  re- 
plied a  ratification  of  the  original  promise  and 
an  agreement  not  to  plead  the  statute.  It  seems 
to  have  been  conceded  by  the  counsel  for  the 
defendant  that  he  was  estopped  as  respected 
the  note,  as  it  was  only  insisted  the  stipulation 
did  not  attach  to  the  original  indebtedness. 
There  was  no  pretense  of  any  evidence  of  a 
new  promise  or  ratification  of  the  old  one,  in 
the  case.  Mr.  J.  Sutherland,  in  delivering  the 
opinion  of  the  court,  put  the  decision  under 
the  plea  of  the  statute  expressly  upon  the  es- 
toppel arising  from  the  stipulation.  It  was 
obviously  given  to  avoid  this  bar  to  the  action, 
as  the  6  years  expired  Apr.  28,  1824,  and  it 
was  executed  by  the  defendant  on  the  26th  of 
the  same  month.  The  renewal  of  the  promise 
was  out  of  the  question,  and  could  have  con- 
stituted no  answer  to  the  plea,  there  being  no 
proof  to  sustain  it.  The  estoppel  was  exclu- 
sively relied  upon.  I  confess  I  perceive  no  ob- 
jection to  such  a  replication  in  principle,  nor 
can  I  distinguish  it  in  substance  or  good  sense, 
from  a  pleading  of  the  kind  where  the  matter 
set  up  is  more  technical.  The  answer  to  the  bar 
is  conclusive  in  point  of  law,  and  has  been  fre- 
quently so  decided  in  a  court  of  law,  when 
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shown  by  way  of  evidence.  One  of  the  best 
tests  of  good  pleading  is,  whether  the  evidence 
sufficient  to  support  it, when  given  on  the  trial, 
would  constitute  in  point  of  law  a  bar  to  the 
action  if  a  plea,  or  an  answer  to  it  if  a  replica 
tion.  This  replication  comes  entirely  up  to 
this  test.  Not  only  in  conscience  but  in  law 
the  defendant  cannot  be  allowed  to  set  up  his 
own  breach  of  faith,  or  fraud,  in  order  to  de- 
rive an  advantage  for  himself,  to  the  injury  of 
3 14* J  the  person  deceived  by  him.  It  *would 
be  giving  him  the  fruits  of  his  iniquity,  and 
bidding  a  bounty  upon  treachery  and  fraud. 
It  may  be  added,  in  this  case,  that  there  is  no 
other  practicable  mode  by  which  the  plaintiff 
can  avail  himself  of  this  legal  answer  to  the 
bar  of  the  statute  but  by  replying  it.  It  would 
be  incongruous  and  absurd  to  allow  it  to  be 
given  in  evidence  to  support  the  issue  of  the 
new  promise,  or  ratification  of  the  old  one.  It 
tends  to  no  such  thing.  It  can  operate  only  by 
way  of  estoppel,  to  compel  the  defendant  to 
keep  good  faith  with  the  plaintiff,  when  a 
breach  of  it  directly  operates  to  deceive  and 
defraud  him.  A  more  summary  remedy  might 
be  found  in  a  motion  to  stiike  out  the  plea,  as 
put  in  in  violation  of  a  positive  agreement,  to 
the  injury  of  the  plaintiff.  This,  however, 
would  probably  be  a  very  unsatisfactory  one.  A 
man  who  would  violate  good  faith  deliberately 
pledged  to  another,  would  be  an  unsafe  adver- 
sary on  a  motion  of  that  kind. 
New  trial  granted. 

Stat.  of  Lim.—If  indebtedness  denied,  new  promise 
will  not  t>e  Implied. 

Overruled— 42  N.Y.,  454,  458  (1  Am.  Rep.,  557,  561). 

Distinguished— 10  How.  Pr.,  281. 

Negotiable  paper— When  interest  payable.  Cited 
in— 6  Barb.,  664 ;  7  Barb..  562 ;  29  Barb.,  184 ;  5  How. 
Pr.,  42. 

Agreement  not  to  plead  statute—  When  may  be  re- 
plied.  Cited  in-15  Abb.  Pr.,  380  ;  4  Rob.,  574  ;  39  N. 
J.  L.,  12. 

Estoppel.    Cited  in— 41  Barb.,  97  ;  4  Rob.,  574. 


UNITED  STATES  BANK  v.  STEARNS. 

Evidence — Proof  of  Existence  of  Corporation — 
Proof  of  Foreign  Laws — Competency  of  Wit- 
nesses— Necessity. 

In  an  action  by  the  U.  8.  Bank  in  this  State,  an 
exemplification  of  the  charter  must  be  produced 
to  prove  the  Corporation. 

The  necessity  which  authorizes  the  calling1  of  an 
interested  witness  must  be  general  in  its  nature, 


embracing;  a  large  and  definite  class  of  cases,  and 
such  as  arises  in  the  natural  and  usual  course  of 
human  affairs.  A  teller  in  a  bank  comes  within 
the  rule,  and  is  a  competent  witness  for  the  bank, 
although  he  has  given  a  bond  with  sureties  for  the 
correct  discharge  of  his  duties. 

Citations—  1  Wend  .  555;  9  Cow.,  205,  206;  10  Johns., 
273;  11  Johns.,  182  ;  2  Stark.  Ev.,  753.  767.  768,  u.  2. 


was  an  action  of  awumpisit,  tried  at  the 
-L  Erie  Circuit  in  Mar.,  1834,  before  the  Hon. 
Addison  Gardiner,  one  of  the  Circuit  Judges. 

The  plaintiffs  claimed  to  recover  a  sum  of 
money  overpaid  to  the  defendant  on  the  present- 
ment by  him  of  certain  checks.  The  teller  of  the 
Bank  testified  that  by  mistake  he  overpaid  the 
defendant  $100  on  checks  drawn  upon  the  cash- 
ier of  the  U.  S.  Branch  Bank  at  Buffalo.  On  his 
cross-examination  he  stated  that  he  had  given- 
a  bond  to  the  Bank  with  sureties,  *for  [*315 
the  correct  discharge  of  his  duties.  He  was 
objected  to  as  an  incompetent  witness,  but  the 
objection  was  overruled.  The  cashier  of  the 
Buffalo  Branch  Bank  testified  that  the  plaint- 
iff shad  a  banking  house  in  Philadelphia,  where 
they  had  carried  on  banking  business  for  many 
years,  under  their  charter.  The  defendant  in- 
sisted that  the  plaintiffs  were  bound  to  prove 
themselves  a  Corporation  by  the  production  of 
their  charter.  The  judge  decided  that  the 
charter  need  not  be  produced  because  the  Act 
of  Incorporation  of  the  Bank  of  the  United 
States  was  a  public  Act  which,  for  certain  pur- 
poses.constitutedtheBank  the  financial  ageutof 
the  General  Government,  and  gave  the  United 
States  an  interest  in  the  stock;  and  because  the 
presentation  of  the  checks  and  the  receipt  of 
the  money  was  an  implied  admission  of  the  ex- 
istence of  the  Corporation.  The  jury  found  for 
the  plaintiffs.  The  defendant  asks  for  a  new 
trial. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  first 
point  now  raised  by  the  defendant  is,  that 
that  there  was  no  evidence  of  the  existence  of 
the  Corporation.  It  has  often  been  decided  in 
this  court,  that  upon  the  plea  of  the  general 
issue  to  an  action  by  a  corporation,  such  cor- 
poration must  prove  its  legal  existence.  The 
least  proof  which  has  been  held  sufficient  is 
the  production  of  an  exemplification  of  the  Act 
incorporating  the  plaintiffs,  and  evidence  of 
user,  under  their  charter.  1  Wend.,  555.  In 
one  case  it  was  held  that  the  Act  of  Incorpora- 


NOTE.— Evidence— Proof  of  foreign  laws. 

Foreign  laws  must  be  proved  as  facts  as  the  courts 
do  not  take  judicial  notice  of  tliem.  Andrews  v.  Her- 
riott,  4  Cow..  515  ;  Hosford  v.  Nichols,  1  Paige,  120 ; 
Whelan  v.  Kinsley,  26  Ohio  St.,  131 ;  Ky.  Co.  v.  Lew- 
is, 33  Ohio  St..  196 ;  Leake  v.  Bergen,  27  N.  J.  Eq., 
360;  Kline  v.  Baker,  99  Mass.,  253;  Murphy  v.  Col- 
lins, 121  Mass.,  6:  Cubbedge  v.  Napier,  62  Ala.,  518  ; 
Champion  v.  Wilson,  64  Ga..  184;  Sy me  v.  Stewart, 
17  La.  Ann.,  73  ;  Hull  v.  Augustine,  23  Wis.,  383 ; 
Church  v.  Hubbart,  6  U.  S.  (2  Cr.),  187 ;  Mostyn  v. 
Fabrigas,  Cowp.,  175;  Male  v.  Roberts,  3  Esp.,  163. 

The  manner  of  proof  varies  according  to  circum- 
stances. The  general  principle  that  the  best  testi- 
mony should  be  produced,  applies.  Church  v.  Hub- 
bart, 6  U.  S.  (3  Cr.).  237. 

"In  general,  foreign  laws  are  required  to  be 
verified  by  the  sanction  of  an  oath,  unless  they  can 
be  verified  by  some  other  high  authority,  such  as 
the  law  respects  not  less  than  it  respects  the  oath  of 
an  individual.  The  usual  mode  of  authenticating 
foreign  laws  *  *  *  is  by  an  exemplification  of  a 
copy  under  the  great  seal  of  a  State  ;  or  by  a  copy 
proved  to  be  a  true  copy  by  a  witness,  who  has  ex- 
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amined  and  compared  it  with  the  orisrinal ;  or  by 
the  certificate  of  an  officer  properly  authorized  by 
law  to  give  the  copy  ;  which  certificate  must  also 
be  duly  authenticated."  Story,  Confl.  Laws,  sue.  »>41; 
Lincoln  v.  Battelle,  6  Wend.,  475;  Brackett  v.  Nor- 
ton, 4  Conn.,  517:  Dyer  v.  Smith,  12  Conn.,  384  ;  1 
Greenl.  Ev.,  sec.  488,  and  authorities  there  cited. 

"But  foreign  unwritten  laws,  customs,  and  usages 
may  be  proved  and,  indeed,  must  ordinarily  be 
proved,  by  parol  evidence."  Story.  Confl.  Laws',  sec. 
642 ;  Brush  v.  Wilkins,  4  Johns.  Ch.,  520:  Church  v. 
Hubbart.  6  U.  S.  (2  Cr.),  237 ;  American  Ins.  Co.  v. 
Rosenagle,  77  Pa.  St.,  507 :  Kenny  v.  Clarkson,  1 
Johns..  385 ;  Hosford  v.  Nichols,  1  Paige,  220 ;  Isa- 
bella v.  Pecot,  2  La.  Ann.,  391 ;  Dalyryrnplo  v.  Dal- 
rymple,  2  Hagg.  Appx.,  15-144 ;  Mostyn  v.  Fabrigas, 
Cowp.,  174  ;  De  Bodes'  case,  8  Q.  B.,  208.  See,  also, 
Hall  v.  Costello,  48  N.  H..  176;  Pickard  v.  Bailey,  26 
N.  H..  152 ;  Douckt  v.  Thelluson.  8  C.  B.,  812. 

Proof  of  statute*  of  a  sister  State— Printed  volume 
as  evidence.  See  1  Greenl.  Ev..  544. 

The  legal  presumption  is,  that  the  common  law 
prevails  in  the  other  States  of  the  Union.  See  Abell 
v.  Douglass,  4  Den.,  305,  note. 
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tion  might  be  read  from  the  statute  book,  print- 
ed by  the  printer  to  the  State.  9  Cow.,  205, 
206.  The  evidence  of  user  in  this  case  was 
enough ;  but  there  was  no  evidence  at  all  of  the 
Act  of  Incorporation.  No  exemplification  was 
produced,  nor  even  the  Act  read  or  produced 
in  the  statute  book.  One  or  the  other  is  indis- 
pensable, when  the  suit  is  brought  by  corpo- 
rations created  by  our  own  statutes.  But  when 
a  suit  is  brought  by  a  foreign  corporation,  as 
the  plaintiffs  must  be  considered  in  this  court, 

1  apprehend  an  exemplification  should  be  pro- 
31O*]  duced,  if  required.  *The  courts  of  the 
State  of  N.  Y.  have  no  judicial  knowledge  of 
Acts  of  Congress  creating  corporations.  When 
they  are  necessary,  as  evidence,  they  must  be 

•  proved  as  the  Acts  of  our  sister  States  must  be 
proved.  In  my  opinion,  the  proof  of  the  ex- 
istence of  the  Corporation  was  insufficient.  The 
transaction  of  business  by  the  defendant  with 
the  plaintiffs  was  probably  an  admission  that 
they  had  capacity  to  transact  business  as 
a  company;  but  not  that  they  were  an  incor- 
porated Company.  Many  commercial  compa- 
nies not  incorporated  do  business  by  officers 
and  agents,  and  are  capable  of  suing,  but  not 
otherwise  than  in  their  individual  capacities. 

Another  question  in  the  case  is,  whether  the 
teller  was  a  competent  witness.  He  had  given 
a  bond  to  the  plaintiffs,  with  condition  for 
his  correct  conduct  in  the  office  of  teller,  and 
it  is  con  tended  that  thus  he  was  interested,  as 
being  bound  to  indemnify  the  plaintiffs  for 
his  own  mistakes.  In  the  case  of  Bk.  v.  Clos- 
sey,  10  Johns.,  273,  and  11  Id.,  182,  it  was  de- 
cided that  when  the  condition  of  a  bond  was, 
that  the  defendant  "  shall  well  and  faithfully 
perform  the  duties  assigned  to,  and  trusts  re- 
posed in  him  as  first  teller,"  he  was  not  liable 
fora  mistake  in  overpaying  a  check;  that  the 
bond  was  to  be  considered  security  for  the 
honesty  of  the  teller,  and  not  for  his  competen- 
cy. What  are  the  terms  of  the  condition  of 
the  bond  in  this  case  we  are  not  informed;  the 
language  of  the  witness,  as  stated  in  the  case, 
is,  that  he  had  given  a  bond  to  the  Bank,  with 
sureties,  for  the  correct  discharge  of  the  duties 
of  teller.  The  word  "  correct"  may  wellhnean 
"  upright,"  without  subjecting  him  to  liability 
for  mistakes;  and  if  so,  the  witness  was  not 
interested.  If,  however,  he  was  interested,  I 
am  inclined  to  think  him  admissible,  upon  the 
same  principle  of  necessity  which  admits  an 
agent,  or  servant,  in  the  common  course  of  his 
business;  a  porter,  who  has  delivered  goods 
for  his  employer:  a  cartman,  who  has  delivered 
goods;  a  common  carrier;  a  factor,  or  broker, 
even  where  he  is  to  receive  a  percentage  for 
his  commission.  Such  witnesses  are  admitted 
from  necessity;  because,  from  the  nature  of 
the  case,  it  is  exceedingly  improbable  that  any 
person  not  interested  should  possess  any  knowl- 
edge of  the  facts.  Such  necessity  must  be 
general  in  its  nature,  embracing  a  large  and  defi- 

.317*]  nite  class  of  cases,  *and  such  as  arises 
in  the  natural  and  usual  course  of  human  affairs. 

2  Stark.  Ev.,  753,  767,  768,  n.  2. 

This  is  a  case  coming  precisely  within  the 
rule  laid  down  by  Mr.  Starkie.  It  is  extremely 
improbable  that  any  person  less  interested  than 
the  teller  can  have  any  knowledge  on  the  sub- 
ject: it  relates  to  a  transaction  in  the  regular 
course  of  his  business;  and  there  is  a  large  class 


of  cases  which  are  embraced  within  the  prin- 
ciple. 
New  trial  granted;  costs  to  abide  the  event. 

Exemplification  of  chartei — Proof  of  corporate  ex- 
istence. Cited  in— 4  Denio,  397  : 19  N.  Y.,  121,  485 ;  10 
Hun,  145 ;  20  Barb.,  158 ;  24  Barb..  398 ;  37  Barb.,  606 : 
38  Barb.,  595 ;  19  Abb.  Pr.,  434 : 1  Rob.,  147  ;  36  Am. 
Dec..  495, 498  (14  Conn.,  437). 

Interested  witness— When  competent.  Cited  in— 24 
Wend.,  489;  4  How.  F.  8.,  325. 

Also  cited  in— 8  Abb.  N.  S.,  304. 


MOTT  v.  PETRIE,  Survivor,  etc. 

Action  against  Survival-  of  Two  Makers  of  Joint 
Note — Joint  Indebtedness  must  be  Shown — Pay- 
ment. 

In  an  action  against  the  survivor  of  two  makers 
of  a  joint  promissory  note,  unless  the  plaintiff  suc- 
ceeds in  establishing1  a  .joint  indebtedness,  be  is  not 
entitled  to  recover ;  and  it  was,  accordingly,  held  in 
this  case,  that  the  defendant,  sued  as  the  surviving 
maker  of  a  joint  promissory  note,  might  prove  pay- 
ment of  the  note  by  his  joint  debtor,  and  thus  de- 
feat a  recovery,  although  before  transfer  of  the 
note  to  the  plaintiff  he  acknowledged  it  to  be  due, 
and  promised  to  pay  it. 

Citations-2  T.  B.,  478  ;  1  Chit.  PL,  31 ;  1  East,  52 ;  1 
Chit.,  28,  32 ;  1  Johns.  Cas.,  405 ;  1  Barn.  &  Aid.,  29 ;  4 
Barn.  &  Aid.,  452;  1  Johns.,  36;  6  T.  R.,  363  ;  1  Cai. 
Cas.,  122  ;  6  Taunt..  597;  3  Johns.,  536  ;  6  Johns.,  269. 

THIS  was  an  action  of  ossumpsit,  tried  at  the 
Oneida  Circuit  in  Apr..  1834,  before  the 
Hon.   Esek  Cowen,   then  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  on  a  joint  promissory 
note,  given  by  AdamPetrie  and  John  D.  Petrie 
for  $554.95,  bearing  date  Apr.  27,  1829,  pay- 
able to  John  Graves  or  bearer,  one  day  after 
date.  The  suit  was  against  John  D.  Petrie, 
survivor  of  Adam  Petrie.  On  the  trial,  the 
signatures  of  the  makers  of  the  note  were  ad- 
mitted, and  it  was  also  admitted  that  Adam 
Petrie  died  in  Aug.,  1831.  On  the  part  of  the 
defendant,  it  was  proved  that  the  note  in  ques- 
tion was  given  in  consideration  of  property 
purchased  by  Adam  Petrie  at  a  sheriff's  sale, 
by  virtue  of  an  execution  against  one  Richard 
Petrie,  in  favor  of  John  Jewettand  Samuel  F. 
Halsey.  The  sale  was  conducted  by  Daniel 
Dygert,  a  deputy  of  John  Graves,  the  then 
sheriff  of  Herkimer,  the  note  was  made  pay- 
able to  the  sheriff  or  bearer,  and  the  deputy 
agreed  that  it  might  be  paid  by  Adam  Petrie 
directly  to  Messrs.  Jewitt&  Halsey.  John  D. 
*Petrie  signed  the  note  as  surety.  Jew-  [*31  & 
ett,  one  of  the  firm  of  Jewett&  Halsey,  testi- 
fied that  in  July,  1829,  Adam  Petrie  paid  to 
him,  on  account  of  their  debt  against  Richard 
Petrie,  $385.50,and  in  1830  transferred  to  him 
a  note  on  same  account,  on  which  he  had  sub- 
sequently received  $101.99.  Besides  which 
evidence,  there  was  an  indorsement  of  a  pay- 
ment on  the  note  of  $100,  made  May,  20,1829. 
The  plaintiff  then  proved  that  in  Oct.,  1831. 
Dygert,  still  holding  the  note  in  question, 
transferred  it  to  George  H.  Feeter,  in  payment 
of  a  demand  that  Feeter  held  against  him,  and 
that  Feeter  made  him  advances  upon  such 
transfer  to  the  amount  of  $219.  Previous  to 
taking  the  note,  Feeter  called  upon  the  defend- 
ant/ John  D.  Petrie,  who  told  him  that  the 
note  was  all  due,  and  promised  to  pay  the 
amount  thereof  to  him,  and  shortly  afterwards 
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did  actually  pay  $244.17  on  account,  which 
was  indorsed  upon  the  note.  Feeler  subse- 
quently transferred  the  note  to  the  plaintiff  for 
a  valuable  consideration.  The  judge  charged 
the  jury  that  the  plaintiff  was  entitled  to  re- 
cover, that  it  was  very  questionable  whether 
the  defendant  could  insist  upon  having  acted 
under  a  mistake  of  facts,  and  at  any  rate  there 
was  no  evidence  of  mistake;  for  aught  that  ap- 
peared, the  defendant  acted  with  full  knowl- 
edge in  leading  Feeter  into  the  negotiation, 
and  ought  to  be  estopped.  The  jury  found 
for  the  plaintiff.  The  defendant  asks  for  a 
new  trial. 

Messrs.  P.  S.  Root,  and  J.  A.  Spencer, 
for  the  defendant. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  declaration 
charges  a  joint  indebtedness  against  the  de- 
fendant as  survivor  of  A.  Petrie,  deceased,  on 
a  promissory  note;  and  to  maintain  the  action, 
it  must  be  proved  as  laid.  2  T.  R.,  478;  1  Chit. 
PI.,  31  ;1  East.  52. 

It  was  not  necessary  to  have  noticed  the  de- 
cease of  the  joint  debtor  in  the  declaration, 
though  it  is  more  formal  to  do  so,  1  Chit.,  28; 
1  Johns.  Cas.,  405;  1  Barn.  &  Aid.,  29;  4  Id., 
452;  the  evidence,  however.should  be  the  same 
319*J  to  authorize  *a  recovery  upon  the 
note.  The  reverse  as  to  pleading  is  the  rule 
in  the  case  of  a  surviving  plaintiff,  4  Barn. 
&  Aid.,  452;  1  Johns.,  36.  It  was  decided 
by  the  court  in  Spalding  v.  Mure,  6  T.  R., 
363,  that  as  a  plea  in  abatement  of  a  joint 
debtor  not  sued  could  be  pleaded  only  while 
he  was  alive — that  averment  being  material;  if 
dead,  the  old  rule  applied,  and  the  plaintiff 
must  be  nonsuited  for  a  variance  between  the 
contract  charged  and  the  one  proved.  The 
cases  above  referred  to  are  against  this  de- 
cision. This  case  may  be  relied  upon,  how- 
ever, as  showing  the  question  to  be  one  of 
pleading  and  not  of  proof.  Notwithstanding 
the  decease  of  the  co-debtor,  the  contract  re- 
mains as  before;  for  the  liability  grows  out  of 
it,  but  the  remedy  survives  against  the  sur- 
vivor. 1  Cai.  Cas.,  122.  A  subsisting  joint 
indebtedness  must  be  shown  as  fully  as  if  the 
co  debtor  was  living,  to  enable  the  plaintiff  to 
recover  upon  the  contract,  if  that  is  the  one 
sought  to  be  enforced. 

The  principle  of  the  case  of  Bosanquet  v. 
Wray,  6  Taunt.,  597,  may  be  referred  to  on 
this  point.  It  was  there  decided  that  the  part- 
ners in  one  house  could  not  sue  at  law  those  of 
another,  where  one  of  the  house  of  the  plaint- 
iffs was  also  a  member  of  the  other,  for  part- 
nership transactions;  and  that  it  made  no  dif- 
ference whether  the  action  was  brought  before 
or  after  the  death  of  the  common  partner.  The 
ground  taken  was  that  no  legal  contract  could 
subsist  between  him  and  his  partners,  on  one 
side,  and  himself  and  those  connected  with 
him  on  the  other  side:  it  was  available  only  in 
equity,  and  as  the  principle  went  to  the  root 
of  the  contract,  the  same  objection  to  the 
plaintiff's  recovery  continued  after  his  decease. 
This  case  shows  that  the  fact  of  the  remedy 
surviving  to  and  against  the  different  parties 
did  not  alter  the  nature  of  the  contract,  nor 
vary  the  principles  governing  it.  By  the  de- 
cease of  one  of  the  partners  it  did  not  become, 
WKND.  i5 


by  operation  of  law,  the  contract  of  the  sur- 
vivors. If  it  had,  there  would  have  been  na 
objection  to  the  suit  at  law.  Now,  applying 
this  principle  to  the  present  case,  the  plaintiff, 
to  sustain  a  recovery,  must  establish  the  liabil- 
ity of  the  deceased  joint  debtor.as  *well  [*32O 
as  that  of  the  defendant;  the  rule  as  to  partners 
in  this  respect  being  equally  applicable  to  joint 
debtors.  This  he  did  by  producing  and  prov- 
ing the  note;  that  was  rebutted,  however,  by 
proof  that  it  had  been  fully  paid,  according  to- 
agreement  of  the  parties,  while  in  the  hands 
of  Dygert.  to  whom  it  was  given.  The  joint 
indebtedness  was  thereby  extinguished,  and 
the  plaintiff  can  claim  nothing  on  the  score  of 
commercial  paper,  because  it  came  into  his 
hands  after  due  and,  therefore,  subject  to  every 
defense  existing  against  it  in  the  hands  of  Dy- 
gert. 

The  only  pretense  against  the  conclusive- 
ness  of  this  view  of  the  defense  is,  that  the 
defendant  was  privy  to  the  negotiation  of  the 
note  to  Feeter;  admitted  it  to  be  due,  and 
promised  to  pay  it.  Whether  this  promise, 
under  the  circumstances  disclosed  in  the  case, 
should  bind  him  individually  or  not,  it  is  un- 
important to  determine.  It  is  clear,  it  cannot 
revive  the  note,  and  give  vitality  to  it.  as  re- 
spects the  deceased  joint  debtor.  The  de- 
fendant's promise  might  take  the  case  out  of 
the  Statute  of  Limitations,  but  it  cannot  create 
a  new  debt  against  the  deceased  joint  debtor. 
3  Johns.,  536;  6  Id.,  269.  The  defense,  as  to 
the  co  debtor,  is  complete,  he  having  paid  the 
note,  which  has  since,  and  after  due,  passed 
to  the  plaintiff;  and  that  is  sufficient  also  for 
the  defendant  upon  the  record,  as  a  joint  in- 
debtedness is  thereby  disproved.  1  Chit.,  32, 
and  cases  cited. 

Cited  in-50  111.,  134. 


*WISNER  v.  BULKLEY.   [*321 

Awumpsit  for  money  had  and  received,  lies,  to 
recover  back  money  paid  on  an  execution  issued  on 
a  satisfied  judgment. 

Citations— 2  Burr.,  1005 ;  8  Johns..  470 :  2  Cow., 
428:  15  Johns.,  443:  1  Cow.,  622;  1  Taunt.,  359;  1 
Maule  &  8.,  609;  5  Cow..  488;  2  Ld.  Raym.,  1216;  a 
Wils.,  304 ;  1  Barn.  &  C.,  418. 

ERROR  from  the  Onondaga  C.  P.  Wisner 
sued  Bulkley  in  a  justice's  court,  and  de- 
clared for  money  had  and  received.  The  de- 
fendant pleaded*  the  general  issue.  The  cause 
was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff  for  $39.83,  on  which  the  justice 
rendered  judgment,  The  plaintiff  appealed  to 
the  Onondaga  C.  P.,  where  he  was  nonsuited 
on  the  opening  of  his  counsel,  who  stated,  in 
substance,  that  he  would  prove  that  the  plaint- 

NOTE.— Voluntary  payment  under  mistake— Recov- 
ery. 

In  general,  money  paid  voluntarily,  with  Knowledge 
of  all  the  fact*,  under  a  mistake  of  law,  cannot  be  re- 
covered back.  See  Sprague  v.  Birdsall,  2  Cow.,  419, 
note. 

Money  paid  under  duress  of  person  or  property 
does  not  come  within  the  above  rule.  Harmony  v. 
Bingham,  12  N.  Y.,  99 ;  Clinton  v.  Strong,  9  Johns., 
370:  Peyser  v.  Mayor,  70  N.  Y.,  502:  Sexton  v.  Pep- 
per, 28  Hun,  31 :  Supervisors  of  Onondaga  v.  Briggs, 
2  Den.,  26;  Siliman  v.  Wing,  7  Hill,  159;  Lafayette, 
etc.,  R'y  Co.  v.  Patteson,  41  Ind.,  312 ;  Astley  v.  Rey- 
nolds, 2  Str.,  915 ;  Irving  v.  Wilson,  4  T.  R.,  485. 
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iff  and  two  other  persons  were  trustees,  and 
that  the  defendant  was  collector  of  a  school 
district;  that  a  warrant  had  been  renewed  for 
the  collection  of  part  of  a  tax  which  had  been 
voted  by  the  inhabitants  of  the  district  and  put 
into  the  hands  of  the  defendant,  with  direc- 
tions to  apply  the  moneys,  when  collected,  to 
the  payment  of  a  judgment  which  had  been 
confessed  by  the  trustees  in  favor  of  one  Hal- 
lock,  for  services  done  for  the  district.  That 
the  defendant  did  collect  the  money  and  ap- 
plied the  same  to  the  payment  of  the  judgment, 
but  instead  of  having  it  discharged,  procured 
an  assignment  of  it  to  himself  from  the  person 
holding  it,  and  then  caused  an  execution  to  be 
levied  upon  the  property  of  the  defendant, 
who,  to  save  the  same  from  being  sold,  paid 
the  amount  of  the  judgment  to  the  constable 
in  whose  hands  was  the  execution,  and  who 
subsequently  paid  over  the  money  to  the  de 
fendant.  The  plaintiff  sued  out  a  writ  of  error. 

Mr.  J.  R.  Lawrence,  for  the  plaintiff  in 
error,  insisted  that  the  action  for  money  had 
and  received  lay  to  recover  back  the  money 
which  the  plaintiff  had  been  compelled  to  pay, 
to  save  his  property  from  being  sold  under  ex- 
ecution. He  cited  1  Taunt.,  359,  where  it  was 
held  that  such  action  lies  to  recover  back  mon- 
ey paid  on  a  threatened  distress,  which  was  un- 
authorized. So  in  5  Cow.,  488,  a  plaintiff  was 
322*]  allowed  to  recover  *back  $100  which 
had  been  collected  from  him  under  an  execu- 
tion, beyond  the  amount  actually  due.  He  also 
cited  the  following  cases  in  support  of  the  prop- 
osition that  the  action  for  money  had  and  re- 
ceived will  be  sustained,  whenever  a  court  of 
equity  would  compel  a  party  to  refund  money 
unjustly  and  unconscientiously  obtained  by 
him:  6  Wend.,  290;  8  Id.,  561;  Doug.,  138, 
407;  2  Burr.,  1005:  6  Cow.,  297. 

Mr.  B.  Davis  Noxon,  for  the  defendant  in 
error,  insisted  that  the  action  for  money  had 
and  received  did  not  lie  to  recover  back  the 
money  paid  by  the  plaintiff  to  the  constable. 
The  judgment  against  the  trustees  had  not 
been  paid  by  the  plaintiff,  and  the  money  was 
collected  from  him  on  a  regular  judgment  and 
execution.  The  remedy  of  the  plaintiff  was  an 
action  for  the  breach  of  the  promise  of  the  de- 
fendant; and  in  support  of  these  positions  he 
cited  Cobb  v.  Curtis,  8  Johns.,  470. 

By  the  Court,  Bronson,  J.  The  court  be- 
low erred  in  nonsuiting  the  plaintiff.  The 
judgment  was  satisfied  by  the  payment  made 
by  the  defendant.  The  assignment  which  he 
took  was,  under  the  circumstances  of  this  case, 
a  fraud  upon  the  trustees,  and  the  judgment 
was  not  an  available  security  in  his  hands.  It 
is  said  that  the  debt  was  not  paid  with  the 
money  of  the  trustees  who  were  the  defend- 
ants in  the  judgment;  but  there  is  no  weight 
in  the  objection.  Independent  of  the  arrange- 
ment between  the  parties,  it  was  the  duty  of 
the  defendant  to  collect  the  tax  and  pay  over 
the  money  to  the  trustees;  and  they  would  then 
have  paid  Hallock  for  the  work  he  had  done 
for  the  district;  or,  what  was  the  same  thing, 
would  have  paid  the  judgment.  But  under 
the  agreement,  the  defendant  paid  the  money 
directly  to  the  creditor;  and  there  can  be  no 
doubt  that  this  worked  as  complete  a  satisfac- 
tion of  the  judgment  as  though  the  money  had 
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in  the  first  instance  been  delivered  to  the  trust- 
ees, and  they  had  then,  with  their  own  hands, 
paid  it  over  to  the  creditor.  It  was,  in  effect, 
the  money  of  the  trustees  which  paid  the  judg- 
ment. 

It  is  said  that  the  money  was  collected  on  a 
regular  judgment  and  execution,  and  that  an 
action  for  money  had  and  *received  [*323 
will  not  lie  to  recover  it  back — that  an  action 
should  have  been  brought  on  the  defendant's 
agreement  to  collect  the  tax  and  pay  over  the 
money;  or  that  a  special  action  on  the  case  was 
the  appropriate  remedy.  It  may  be  conceded 
that  the  case  of  Moses  v.  Macferlan,  2  Burr., 
1005,  which  has  been  so  often  questioned,  can- 
not be  maintained.  Cobb  v.  Curtiss,  8  Johns., 
470;  Walker  v.  Ames.  2  Cow.,  438.  But  there 
was  no  attempt  in  this  case  to  overhaul  the 
judgment,  or  impeach  the  consideration  on 
which  it  was  obtained.  The  plaintiff  did  not 
deny  that  there  had  been  a  valid  judgment, 
which  he  and  the  other  trustees  were  bound  to 
pay.  His  complaint  is,  that  he  has  wrongfully 
been  compelled  to  pay  money  under  a  satisfied 
judgment.  The  defendant,  having  taken  the 
assignment  with  full  knowledge  of  the  facts, 
can  have  no  greater  rights  than  the  original 
judgment  creditor;  and  whatever  may  be  the 
rule  in  relation  to  third  persons  without  notice, 
the  defendant  could  acquire  no  right  by  pro- 
ceeding under  this  satisfied  judgment.  So  far 
as  he  is  concerned  there  was  no  judgment,  and 
he  might  have  been  sued  as  a  trespasser.  Sher- 
man v.  Boyce,  15  Johns.,  443;  Jackson  v.  Cad- 
well,  1  Cow.,  622. 

This  was  not  a  voluntary  but  a  compulsory 
payment,  under  color  of  legal  process.  1 
Taunt,,  359;  1  Maule  and  8.,  609.  Where  one 
receives  money  as  a  wrong-doer,  it  may,  in 
general,  be  recovered  from  him  in  the  equita- 
ble action  for  money  had  and  received.  If  he 
convert  the  goods  of  another  and  turn  them 
into  money,  the  owner  may  waive  the  tort  and 
recover  in  this  action.  The  defendant  in  such 
a  case  cannot  complain  that  the  plaintiff  waives 
that  form  of  action  in  which  he  might  recover 
more  than  the  value  of  the  goods,  and  adopts 
a  form  in  which  he  can  only  recover  the  money 
which  the  defendant  has  received,  with  inter- 
est. More  v.  Trumpbour,  5  Cow.,  488;  2  Ld. 
Raym.,  1216;  3  Wils.,  304;  1  Barn.  &  C.,418. 

The  plaintiff  paid  the  debt  to  save  his  goods 
from  sale  on  the  execution.  The  money  has 
passed  into  the  hands  of  the  defendant;  and 
although  there  is  no  express  promise,  the  law 
will  in  such  case  imply  a  promise  to  refund  the 
amount.  Ex  cequo  el  bono  this  money  belongs 
to  the  plaintiff;  and  he  was  not  obliged  to 
*state  the  special  circumstances  of  his  [*324: 
case  in  the  declaration,  but  might  recover  for 
money  had  and  received  to  his  use. 

Judgment  reversed  and  venire  de  novo. 

Cited  in— 3  Demo,  552 ;  59  Barb.,  163 ;  22  Ind.,  483. 


SMITH  e.  SNYDER. 

Replevin — Pleading  and  Practice — Proceedings 
Set  Aside. 

Where  all  the  proceedings  upon  a  writ  or  plaint 
in  replevin,  subsequent  to  the  issuing  of  the  process 
are  set  aside  by  the  order  of  the  court  whence  it  is- 
sued, the  plaintiff  in  such  process  cannot  protect 
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'himself  under  it  in  an  acti9n  brought  for  the  prop- 
•  erty  delivered  to  him  by  virtue  thereof. 

tinder  the-plea  of  the  general  issue  in  replevin, 
the  defendant  cannot  prove  property  in  himself, 
unless  he  subjoins  notice  of  such  defense  to  his 
plea. 

Citations— 4  Wend.,  217;  3  Wend.,  671:  1  Mass.,  152; 
2  R.  S.,  528,  sees.  39,  44. 

ERROR  from  Erie  C.  P.  Snyder  brought 
replevin  for  a  one-horse  wagon.  The  de- 
fendant pleaded  non  cepit,  and  accompanied 
the  same  with  a  notice  that  he  would  prove  on 
the  trial  that  before  the  commencement  of  the 
plaintiff's  suit,  to  wit:  on,  etc.,  he,  the  defend- 
ant, sued  out  a  plaint  in  replevin  against  the 
plaintiff  for  the  same  wagon,  which  was  taken 
by  the  sheriff  of  Erie,  by  virtue  of  such  plaint, 
.and  delivered  to  the  defendant,  in  whose  pos- 
session it  remained  until  taken  by  the  plaintiff, 
under  color  of  his  writ  of  replevin;  and  that 
she,  the  defendant,  was  lawfully  entitled  to  the 
possession  of  the  wagon  by  virtue  of  the  suing 
out  of  the  said  plaint  in  replevin,  etc.  On  the 
trial,  the  plaintiff  proved  the  taking  by  the  de- 
fendant. The  defendant  then  offered  in  evi- 
dence the  plaint  in  replevin  mentioned  in  his 
notice,  and  offered  to  show  that  by  virtue 
thereof  the  wagon  was  delivered  to  him.  The 
.plaintiff  objected  to  the  evidence  on  the 
ground  that  the  proceedings  upon  the  plaint 
subsequent  to  the  issuing  thereof,  had  been 
set  aside  by  the  C.  P.,  on  the  ground  that  the 
same  had  not  been  served  upon  the  now 
plaintiff,  the  defendant  in  that  suit,  and  read 
from  the  minutes  of  the  court  an  order  to  that 
effect;  whereupon  the  court  rejected  the  evi- 
dence offered  by  the  defendant.  The  defend- 
ant  then  offered  to  prove  that  at  the  time  he 
took  the  property,  the  right  of  property  and  of 
325*]  possession  was  in  him,  *the  defendant. 
This  evidence  was  also  rejected,  on  the  ground 
that  the  defendant  had  not  set  up  such  claim 
in  the  notice  subjoined  to  his  plea.  The  jury, 
under  the  instructions  of  the  court,  found  a 
verdict  for  the  plaintiff.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in 
error. 

Mr.  A.  Taber,  for  the  defendant  in  error. 

By  the  Court.  Savage,  Oh.  J.  This  case 
presents  two  points:  1.  Whether  the  first  writ 
of  replevin  justified  the  defendant  below  in 
keeping  the  wagon  in  question.  2.  Whether 
the  defendant  in  replevin  can  prove  property 
in  himself,  under  the  plea  of  the  general  issue. 
Upon  the  first  question  there  cannot  be  much 
doubt.  The  writ  was  issued  and  the  property 
taken,  but  the  writ  was  never  served  as  we  are 
to  understand.  The  court  from  which  that 
writ  issued,  and  in  which  it  was  returned,  or- 
dered all  proceedings  set  aside  subsequent  to 
the  issuing  thereof.  Whether  the  court  decid- 
ed correctly  or  not  in  ordering  that  rule  is  a 
question  not  now  before  us,  the  presumption 
is  that  the  court  did  right.  It  rendered  void 
all  but  the  mere  issuing  the  writ.  There  never 
was  any  service  upon  the  defendant  to  set 
aside,  but  there  was  a  taking  of  the  wagon  by 
virtue  of  the  writ;  that  taking  was  set  aside, 
and  rendered  null  and  void  and  of  no  effect. 
The  taking  possession  of  the  wagon,  therefore, 
by  the  defendant  was  the  same  as  if  he  had  tak- 
en that  possession  without  any  writ;  it  was  no 
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protection  to  him;  it  did  not  give  the  sanction 
of  law  to  his  acts,  and  the  court  was  correct 
in  so  deciding. 

The  second  point  may  be  considered  settled 
upon  authority.  Before  the  Revised  Statutes, 
if  the  defendant  in  replevin  claimed  to  have  a 
return  of  the  goods,  he  must  have  pleaded  spe- 
cially his  defense.  The  plea  of  non  cepit  did 
not  involve  the  merits.  The  question  of  tak- 
ing was  the  only  one  in  issue.  4  Wend.,  217; 
3  Id.,  671;  1  Mass.,  152.  Under  the  statute, 
the  plea  of  the  general  issue  "puts  in  issue  not 
only  the  taking  *of  such  goods  and  [*326 
chattels,  but  such  taking  in  the  place  stated, 
where  the  place  is  material."  2  R.  S.,  528, 
sec.  39.  By  sec.  44,  the  defendant  may,  with 
the  general  issue,  give  notice  of  any  matters 
which,  if  properly  pleaded,  would  be  a  bar  to 
the  action,  and  which,  if  the  goods  have  been 
replevied,  would  entitle  him  to  a  return  there- 
of; and  he  may  give  such  matters  in  evidence 
on  the  trial  in  the  same  manner,  and  with  the 
like  effect,  as  if  the  same  had  been  pleaded. 
Had  the  defpndant  in  this  case  given  notice 
with  the  general  issue  that  he  would  prove 
property  in  himself  in  the  wagon  in  question, 
he  would  have  been  entitled  to  give  such  evi- 
dence. His  notice  does  not  embrace  any  such 
defense,  but  relies  simply  upon  the  taking  un 
der  the  previous  writ;  that  taking  having  been 
set  aside  as  a  legal  proceeding,  the  case  stood, 
as  remarked  above,  precisely  as  if  the  wagon 
had  been  taken  without  any  writ — the  rule  re- 
lated back  to  the  issuing  of  the  writ,  and  ren- 
dered void  everything  done  as  under  color  of 
law.  The  court  below  correctly  considered 
the  case  standing  upon  the  same  principle  as 
if  the  officer  to  whom  the  writ  was  delivered 
had  never  clone  anything  under  it. 

Judgment  affirmed. 

Cited  in— 6  Hill,  616;  5  Denio,  33;  3  N.  Y.,  510;  34 
Barb..  149, 150;  29  Mich.,  213. 


*CA8E  c.  BUCKLEY.        [*327 

Slander — Charge  of  Arson. 

In  slander,  for  charging  a  plaintiff  with  having 
burned  his  own  barn,  with  the  intent  to  defraud  an 
insurance  company,  it  is  not  necessary  to  aver  that 
the  barn  was  insured,  where  the  natural  import  and 
meaning  of  the  words  spoken  is  to  impute  the  crime 
of  arson. 

Citations-2  R.  S.,  667,  sec.  5:  3  Cai.,  73;  3  Cow.,  231: 
5  Cow.,  513;  8  Wend.,  573:  11  Wend.,  391;  12  Wend., 
135. 

MOTION  in  arrest.  This  was  an  action  of 
slander.  The  plaintiff,  after  stating  in  the 
introductory  part  of  his  declaration  that  he  had 
never  been  guilty  of  or  suspected  of  the  crime 
of  arson,  or  of  being  an  accessary  to  such  crime, 
and  averring  that  a  certain  barn  belonging  to 
him  had  been  burned,  charged  the  defendant  in 
the  first  count  of  the  declaration  with  saying  to 
him:  "You  burnt  your  barn  to  cheat  the  in- 
surance company;"  innuendo  that  the  plaintiff 
had  been  guilty  of  the  crime  of  arson.  In  the 
second  count,  the  words  were  thus:  "Case 
burnt  his  barn  to  get  the  insurance  money;" 
innuendo  that  he  had  been  guilty  of  the  crime 


NOTE.— Slander—  Words  actifmdhJe  per  se. 
Words  charging  an  indictable  offense  are  action- 
able per  se.    Martin  v.  StillwelJ,  13  Johns.,  275,  note, 
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of  arson.  The  third  count  charged  the  de- 
fendant with  saying  that  Case  had  hired  a 
couple  of  boys  to  burn  his  barn;  innuendo  that 
he  was  guilty  as  an  accessary  before  the  fact 
to  the  crime  of  arson.  The  defendant  pleaded 
the  general  issue.  The  plaintiff  obtained  a 
verdict  for  $45  damages. 

Mr.  A.  Taber,  for  the  defendant,  insisted 
that  the  declaration  was  bad,  for  the  want  of 
an  averment  that  the  barn  was  insured  against 
fire;  and  that  at  all  events,  the  third  count 
could  not  be  supported,  the  innuendo  in  that 
count  not  beingwarranted  by  the  words  spoken. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Nelson,  J.  By  the  Revised 
Statutes  it  is  enacted  that  "  every  person  who 
shall  willfully  burn  any  building,  ship  or  ves- 
sel, or  any  goods,  wares,  merchandise,  or  oth- 
er chattel,  which  shall  be  at  the  time  insured 
328*J  against  *loss  or  damage  by  fire,  with 
intent  to  prejudice  such  insurer,  whether  the 
same  be  the  property  of  such  person  or  of  any 
other,  shall,  upon  conviction,  be  adjudged 
guilty  of  arson  in  the  third  degree."  2  R.  8., 
667,  sec.  5.  The  rule  laid  down  by  this  court, 
by  which  to  ascertain  when  words  are  action 
able  of  themselves  or  not,  is  this:  "  In  case 
the  charge,  if  true,  will  subject  the  party 
charged  to  an  indictment  for  a  crime  involv- 
ing moral  turpitude,  or  subject  him  to  an  in- 
famous punishment,  then  the  words  will  be  in 
themselves  actionable."  Applying  this  test  to 
the  words  laid  in  the  first  and  second  counts, 
it  seems  to  me  they  fall  within  the  rule.  Tak- 
en according  to  their  natural  import  and  as 
ordinary  persons  would  understand  them,  they 
learly  convey  to  the  mind  the  crime  imputed 
oy  the  innuendo,  and  so  we  are  bound  to  con- 
clude the  jury  have  found,  to  wit:  that  the 
plaintiff  burned  his  barn  with  the  intent  to  prej- 
udice the  insurers.  This,  according  to  the 
statute,  is  arson  in  the  third  degree. 

It  was  said,  on  the  argument,  that  it  should 
have  been  set  forth  in  the  declaration,  as  in- 
ducement to  the  alleged  charge,  that  the  plaint- 
iff's barn  had  been  insured,  in  order  to  support 
the  innuendoes.  If  such  averment  should  be 
held  material,  it  must  have  been  proved  on  the 
trial;  and  the  consequence  would  be,  that  no 
person  charged  with  the  crime,  even  in  the 
very  language  of  the  statute,  could  vindicate 
his  character  or  obtain  redress  for  the  injury, 
unless  the  building  which  he  was  charged  to 
have  burned  was  in  fact  insured.  The  law  can- 
not be  so  defective.  The  question  is  not 
whether  the  plaintiff  was  in  a  situation,  in  re- 
spect to  his  own  property,  in  which  he  could 
have  committed  the  crime  imputed;  that  is  no 
part  of  his  case.  If  it  was  possible  for  him  to 
have  been  guilty,  as  charge^!,  it  is  sufficient. 
The  crime  is  then  as  fully  conveyed  to  the 
mind  of  the  hearer,  as  if  he  had  been  charged 
directly  and  in  terms  with  the  offense  of  arson. 
Here  the  words,  of  themselves,  so  clearly  ex 
press  the  crime,  that  it  was  not  necessary  to 
put  upon  the  record  any  other  fact  to  help  put 
the  innuendoes.  They  are  well  warranted  with- 
out any  such  means  of  explanation.  In  the 
case  of  Pelton  v.  Ward,  3  Cai.,  73,  the  words 
were:  "  You  swore  to  a  lie,  and  you  knew  it, 
329*]  *for  which  you  stand  indicted  " — in- 
nuendo that  plaintiff  had  committed  perjury. 
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The  words  were  pronounced  actionable,  be- 
cause they  could  mean  nothing  less  than  per- 
jury. The  court  say.  if  the  innuendo  was  not 
true,  it  was  competent  for  the  jury  to  have 
said  so,  but  they  had  affirmed  it  on  grounds 
deemed  substantial.  The  principle  of  this  case 
has  since  been  repeatedly  recognized  and  ap- 
plied, 3  Cow.,  231;  5  Id.,  513;  8  Wend.,  573; 
11  Id.,  391,  and  so  fully  stated  and  illustrated 
in  the  cases,  that  it  is  unimportant  again  to  re- 
view it. 

The  third  count,  however,  is  clearly  defect- 
ive, and  for  that  reason  the  judgment  must  be 
arrested.  No  certificate  was  produced  show- 
ing that  the  testimony  applied  to  the  first  and 
second  as  well  as  to  the  third  count.  12  Wend., 
135. 

Judgment  arrested. 

Cited  in-3  Abb.  Pr.,  430 ;  26  Wis.,  521 ;  38  Wis.,273. 


COLEMARD  &  KLEFFLER  «.  LAMB. 

Guarantor  of  Auctioneer — Discliarge  from  Li- 
ability—  Writ  of  Error — Fraudulent  Conceal- 
ment. 

A  guarantor  that  an  auctioneer  shall  duly  ac- 
count for  all  merchandise  placed  in  his  hands  for 
sale,  is  discharged  from  liability,  if  the  persons  from 
whom  the  auctioneer  received  goods,  take  his  notes 
and  give  him  an  extended  credit  for  the  payment. 

On  a  writ  of  error,  it  cannot  be  prged  that  the 
auctioneer  fraudulently  concealed  the  fact  that 
part  of  his  sales  had  been  cash  sales,  although  his 
accounts  were  rendered  as  sales  on  credit,  the  ques- 
tion not  appearing  to  have  been  raised  at  the  cir- 
cuit. 

Citations— 10  Johns.,  587 ;  17  Johns.,  384 ;  8  Wend.. 
512 ;  13  Wend.,  375  ;  2  Paige,  497 ;  3  Paige,  614 ;  4 
Paige,  481 ;  5  Barn.  &  C.,  269 ;  4  Bing.,  464. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Lamb  was  sued  on  a  guaranty 
given  by  him  in  these  words:  "  Messrs.  Cole- 
mard  &  Kleffler — I  do  hereby  guarantee  that 
George  C.  Lamb  shall  duly  account  with  you 
for  all  merchandise  and  proceeds  of  merchan- 
dise which  you  may  place  in  his  hands  for  sale 
during  three  months  from  the  date  hereof,  and 
that  he  shall  so  account  on  demand.  I  do  not, 
however,  guarantee  the  payment  of  any  notes 
or  other  securities  which  may  be  taken  by 
George  C.  Lamb  in  payment  *for  said  [*33O 
merchandise,  or  which  may  be  paid  over  or 
transferred  by  him  to  you.  New  York,  March 
27,1834."  On  the  strength  of  this  guaranty, 
Messrs.  Colemard  &  Kleffller  furnished  George 
C.  Lamb,  who  was  an  auctioneer,  with  goods, 
and  he  from  time  to  time  rendered  to  them  ac- 
counts of  sales  for  the  balances  exhibited,  for 
which  they  took  his  notes,  payable  at  3  months 
and  gave  him  receipts  for  the  same.  They  pro- 
duced in  court  four  notes  given  by  him,  which 
had  been  protested  for  non  payment,  of  the 
following  sums  and  dates:  viz.:  Apr.  20,  1834, 
for  $931.30;  May  10,  1834.  for  $1,768.74;  May 
17,  1834,  for  $1,163.39;  and  May  26,  1834,  for 
$956.94.  The  course  of  George  C.  Lamb's 
business  was,  to  sell  for  cash  upon  all  amounts 
under  $100,  and  over  that  sum  to  take  notes 
at  6  months,  unless  the  purchasers  preferred  to 
pay,  i,n  which  case  he  made  a  liberal  discount. 
On  rendering  his  accounts,  the  plaintiffs  al- 
lowed a  deduction  of  3  months'  interest.  His 
cash  sales  of  goods  furnished  by  the  plaintiffs, 
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amounted  to  $1,795.71.  He  was  in  good  credit 
until  about  the  middle  of  July,  1834,  when  he 
failed.  The  presiding  judge  charged  that  the 
defendant  was  entitled  to  a  verdict,  and  the 
jury  found  accordingly.  The  plaintiffs  ex- 
cepted  to  the  charge,  and  sued  out  a  writ  of 
error. 

Messrs.  A.  D.  Russell  and  J.  Anthon, 
for  plaintiffs  in  error. 

Mr.  T.  R.  Green,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  Mercantile 
guaranties  are  not  often  drawn  up  by  men  of 
the  legal  profession,  and  they  are  so  various  in 
point  of  form,  that  almost  every  instrument  of 
the  kind  calls  for  a  separate  interpretation. 
But  little  light  can  be  derived  from  adjudged 
cases,  and  the  courts  have  sometimes  found  it 
necessary  to  inquire  into  the  course  of  trade, 
or  the  usage  in  a  particular  kind  of  business, 
for  the  purpose  of  ascertaining  the  extent  of 
liability  for  which  the  parties  intended  to  con- 
tract. Although  the  undertaking  of  the  de- 
fendant is  not  the  most  difficult  of  interpreta- 
33 1*]  tion,  there  *is  still  room  for  a  diver- 
sity of  opinion  about  the  legal  effect  of  the  in- 
strument. 

By  this  contract  the  defendant  agreed  that 
George  C.  Lamb,  the  auctioneer,  should  duly 
account  with  the  plaintiffs,  first,  for  all  mer- 
chandise which  they  might  place  in  his  hands 
for  sale  within  3  months;  second,  for  the  pro 
ceeds  of  that  merchandise;  and  third,  that  he 
should  so  account  on  demand.  But  the  con- 
cluding clause  of  the  instrument  contains  an 
important  qualification  of  the  undertaking — 
looking  at  which,  in  connection  with  the  oth- 
er facts  proved  on  the  trial,  I  think  it  evident 
that  the  parties  contemplated,  first,  that  the 
sales  made  by  the  auctioneer  would,  for  the 
most  part,  be  on  credit;  second,  that  notes  or 
other  securities  would  be  received  by  the  auc- 
tioneer from  the  purchasers  of  the  goods;  and 
third,  that  those  notes  and  securities,  either 
with  or  without  the  guaranty  of  the  auctioneer, 
would  be  paid  over  or  transferred  to  the  plaint- 
iffs. The  undertaking  of  the  defendant,  then, 
amounted  to  this:  that  George  C.  Lamb  should 
not  convert  the  goods  intrusted  to  him  to  any 
other  purpose,  but  should  fairly  sell  them  at 
auction,  according  to  the  course  of  that  busi- 
ness, or  the  agreement  between  him  and  the 
owners;  that  he  should  take  proper  notes  or 
other  securities  from  the  purchasers  for  all 
such  goods  as  should  be  sold  on  credit;  and 
that  those  notes  and  securities  should  be  paid 
over  or  transferred  to  the  plaintiffs,  together 
with  the  money  which  might  be  received  on 
sales  for  cash.  This  was  what  the  parties  in- 
tended, and  I  think  all  they  intended,  by  the 
agreement  that  George  C.  Lamb  should  duly 
account  with  the  plaintiffs  for  all  the  merchan- 
dise and  the  proceeds  of  merchandise  which 
they  might  place  in  his  hands  for  sale.  It  was 
an  undertaking  for  the  good  faith  of  the  auc- 
tioneer in  conducting  the  sales  and  receiving 
the  securities,  and  that  the  proceeds  of  the 
merchandise,  whether  in  security  or  money, 
should  be  paid  over  to  the  plaintiffs. 

There  is  no  complaint  that  the  auctioneer 
acted  improperly,  either  in  conducting  the  sales 
or  in  taking  notes  from  the  purchasers;  but  he 
has  neither  transferred  the  notes  to  the  plaint- 
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iffs,  nor  paid  them  in  any  other  way  for  the 
goods;  and  f or  *this  default  the  def end  [*33 2 
ant  is  clearly  liable  on  his  guaranty,  unless  he 
has  been  discharged  by  some  act  or  omission 
on  the  part  of  the  plaintiffs.  The  agreement 
of  the  defendant  was,  that  the  auctioneer 
should  account  "on  demand."  After  each  sale, 
and  the  lapse  of  a  reasonable  time  for  taking 
the  paper  of  purchasers,  the  plaintiffs  had  the 
right  to  call  on  the  auctioneer  to  account,  and 
transfer  to  them  the  notes  and  other  securities 
which  he  had  received.  But  they  could  not 
substitute  any  new  arrangement  between  them- 
selves and  the  principal,  without  the  peril  of 
discharging  the  surety.  The  rule  of  law  on 
this  subject  is  so  well  settled  thaj  I  shall  only 
refer  to  a  few  of  the  cases,  without  stopping  to 
point  out  their  application.  Rathbone.v.  War- 
ren, 10  Johns.,  587;  King  v.  Baldwin,  17 
Johns.,  384  ;  Wright  v.  Johnson,  8  Wend.,  512; 
Huffman  v.  Hulbert,  13  Wend.,  375  ;  2  Paige, 
497;  3  Id.,  614;  4  Id.,  481;  5  Barn.  &  C.,  269; 
4  Bing. ,  464.  Lamb,  the  auctioneer,  rendered 
an  account  of  each  of  the  sales  which  he  made 
to  the  plaintiffs  ;  but  he  did  not  transfer  to 
them  the  securities  taken  from  purchasers; 
and  so  far  as  appears,  he  was  never  requested 
to  do  so.  Instead  of  pursuing  that  course,  the 
plaintiffs  settled  with  him  from  time  to  time, 
and  took  his  notes  at  three  months,  for  the 
amount  of  the  sales,  after  deducting  commis- 
sions; and  on  each  occasion  they  gave  him  a 
receipt  in  full.  A  new  contract  was  thus  made 
between  the  principal  parties,  without  the  con- 
sent of  the  surety,  and  one  for  which  he  had 
never  agreed  to  be  responsible.  The  arrange- 
ment was  one  which  might  not  improbably 
prove  prejudicial  to  the  surety.  It  made  the 
auctioneer,  instead  of  the  purchasers  of  the 
goods,  the  debtor  of  the  plaintiffs  ;  and  it  left 
the  securities  which  had  been  taken  from  third 
persons  in  the  hands  and  subject  to  the  dis- 
position of  George  C.  Lamb.  Had  the  plaint- 
iffs pursued  the  course  originally  contemplated 
between  them  and  the  surety,  it  is  probable 
that  the  auctioneer  would  have  delivered  over 
the  notes;  or,  if  he  had  refused  to  do  so,  the 
surety  might  have  found  means  to  indemnify 
himself  against  loss.  George  C.  Lamb  wa« 
then  in  good  credit,  and  continued  to  meet  all 
his  engagements  for  about  two  months  after 
his  last  settlement  with  the  plaintiffs.  But  it  is 
*unnecessary  to  speculate  upon  the  [*333 
consequences  which  were  likely  to  result  from 
the  new  agreement  made  with  the  principal.  It 
is  enough  that  a  new  arrangement,  obligatory 
upon  the  parties  to  it,  was  actually  made;  and 
is  this  was  done  without  the  consent  of  the 
surety,  there  can  be  no  doubt  that  he  was  dis- 
charged from  all  further  liability. 

It  is  contended,  on  the  part  of  the  plaintiffs, 
that  if  they  cannot  recover  the  whole,  they  are, 
at  the  least,  entitled  to  the  amount  of  the  cash 
sales  made  by  George  C.  Lamb.  The  witness, 
Drinker,  testified,  in  general  terms,  that  the 
plaintiffs'  goods  were  sold  "at  the  usual  credit 
of  six  months;"  but  he  afterwards  says,  he 
thinks  Lamb  received  cash  for  a  part  of  the 
goods,  and  for  a  part  received  notes.  Hays, 
another  witness,  says,  that  Lamb  was  "  in  the 
habit  of  getting  cash"  for  all  goods  sold  under 
$100  ;  and  that  a  part  of  the  plaintiffs'  goods 
were  sold  for  cash,  and  for  a  part  notes  were 
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taken  "at  six  months'  credit."  How  much 
was  received  by  the  auctioneer,  without  tak- 
ing notes,  does  not  clearly  appear;  but  it  was 
only  a  small  portion  of  the  whole  amount  of 
sales.  Although  the  defendant,  in  entering 
into  this  guaranty,  evidently  supposed  that 
the  sales  would,"  in  general,  be  made  on  credit, 
I  think  he  was  bound  to  see  that  the  auction- 
eer accounted  for  the  proceeds  which  came  to 
his  hands,  in  cash.  It  seems  to  have  been  the 
usual  course  of  this  business  to  sell  on  a  cred- 
it of  6  months,  but  for  small  sums  the  pur- 
chaser was  required  to  pay  cash.  Such,  at 
all  events,  was  shown  to  be  "the  habit  "of 
George  C.  Lamb;  and  it  may  be  presumed  that 
the  defendant  understood  the  mode  in  which 
the  business  of  his  son  was  usually  conducted. 
The  cash  sales  were  not  made  in  pursuance  of 
any  new  directions  from  the  plaintiffs;  and  the 
defendant  was  answerable,  under  his  contract, 
for  those  sales,  either  on  the  ground  that  the 
auctioneer  acted  improperly  in  making  them, 
or  because  he  neglected  to  account  for  the  pro- 
ceeds which  in  that  form  came  to  his  hands. 
But  the  defendant  has  been  discharged  from 
that  liability  by  the  act  of  the  plaintiffs.  They 
do  not  complain  that  there  was  any  thing  wrong 
in  requiring  cash  payments  from  those  who 
334*]  purchased  only  a  small  *amount,  nor 
indeed  that  there  was  anything  improper  in 
obtaining  cash  to  any  extent ;  but  their  com- 
plaint is,  that  the  money  has  not  been  paid 
over.  The  undertaking  of  the  defendant  was 
that  the  auctioneer  should  account  "on  de- 
mand;" and  I  can' perceive  nothing  in  the  nat- 
ure of  the  case  which  precluded  the  plaintiffs 
from  requiring  an  immediate  account,  after 
each  sale.  Whether  the  proceeds  were  in  notes 
or  money,  they  might  require  that  they  should 
at  once  be  placed  in  their  hands.  But  instead 
of  doing  so,  they  gave  credit  to  the  principal, 
and  took  his  notes  at  3  months,  for  the  whole 
amount  of  sales.  There  can  be  no  doubt  that 
such  an  act  will  discharge  the  surety. 

The  plaintiffs  seek  to  avoid  this  consequence 
by  setting  up,  on  the  argument,  that  the  auc- 
tioneer fraudulently  represented  to  them  that 
all  the  goods  had  been  sold  on  a  credit  of  six 
months;  and  that  they  ought  not  to  be  conclud- 
ed by  accepting  his  notes,  when  they  were  not 
advised  that  there  was  any  money  in  his  hands. 
The  first  answer  to  this  argument  is,  that  it 
does  not  appear  that  it  was  put  forward  on  the 
trial.  The  plaintiffs  there  presented  a  claim 
amounting  to  $5,000  or  $6,000,  and  so  far  as 
appears,  they  made  no  suggestions  that  there 
was  any  principle  applicable  to  a  part,  which 
was  not  equally  applicable  to  the  whole  de- 
mand. They  did  not  then,  as  they  do  now,  ask 
the  court  to  decide  that  they  were  at  least  en- 
titled to  recover  to  the  extent  of  the  cash  sales; 
nor  did  they  set  up  this  charge  of  fraud 
against  the  auctioneer.  Had  they  done  so,  it 
might,  perhaps,  have  been  answered  on  the 
spot,  by  proving  that  they  were  fully  apprised 
of  the  fact  that  a  part  of  the  sales  were  made  for 
cash.  Parties  have  no  right  to  present  their 
case  in  one  form  at  the  circuit,  and  then  place 
it  upon  a  different  ground  in  a  court  of  review. 
A  bill  of  exceptions  only  draws  in  question 
those  matters  of  law  which  were  ruled  against 
the  party  on  the  trial.  When  the  judge  charged 
the  jury  that  the  defendant  was  entitled  to  a 
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verdict,  the  plaintiffs,  if  they  thought  there 
was  any  ground  for  this  allegation  of  fraud, 
should  have  asked  the  judge  to  submit  that 
question  to  the  jury;  and  if  he  refused,  an  ex- 
ception would  have  been  the  proper  mode  of 
testing  the  *legality  of  his  opinion.  It  [*335 
is  against  well  established  principles  to  permit 
a  party  to  urge  objections  on  the  argument  of 
a  bill  of  exceptions,  which,  if  they  had  been 
presented  on  the  trial,  might  have  been  satis- 
factorily answered  by  the  other  party.  But 
there  is,  in  truth,  very  little,  if  any,  founda- 
tion for  this  allegation  of  fraud.  The  whole 
argument  rests  on  the  fact  that  four  of  the  five 
bills  of  sales  rendered  by  the  auctioneer  are 
marked  at  the  top  '' 6  months,"  or  "6  Ms." 
These  mark's  were  probably  intended  to  indicate 
that  the  sales  had  in  general  been  made  on  a 
credit  of  6  months,  and  nothing  more.  They 
do  not  necessarily  mean  that  every  article  had 
been  sold  on  credit;  and  there  is  nothing  in  the 
case  which  will  warrant  the  inference  that  the 
auctioneer  made  any  false  representation  at 
the  time  the  accounts  were  settled.  If  we  can 
resort  to  conjecture,  it  would  not  be  unrea- 
sonable to  presume  that  the  plaintiffs  fully  un- 
derstood that  a  part  of  the  sales  had  been  made 
for  cash.  It  was,  probably,  the  course  of  this 
business  to  require  cash  payments  from  those 
who  only  purchased  to  a  small  amount;  and 
to  accept  cash  from  others,  who  might  be  will- 
ing to  pay,  instead  of  giving  notes.  Such  was 
"the  habit"  of  the  auctioneer  whom  the  plaint- 
iffs employed  ;  and  it  is  not  too  much  to  sup- 
pose that  they  knew  in  what  manner  the  busi- 
ness was  conducted. 

The  claims  of  the  plaintiffs,  so  far  as  the 
surety  is  concerned,  must  all  share  one  fate. 
They,  probably,  did  not  intend  that  any  such 
consequence  should  follow,  but  the  new  agree- 
ment with  the  principal  has  absolved  the  sure- 
ty from  all  liability. 
•  Judgment  affirmed. 


*PLIMPTON  v.  CURTISS.     [*336 

Statute  of  Frauds — Agreement  to  Save —  When 
to  be  in  Writing. 

An  agreement  to  save  the  Statute  of  Frauds  need 
not  be  in  writing-,  although  by  the  terms  of  it  the 
party  may  at  his  election  perform  the  agreement 
after  the  year ;  it  is  qnly  when  it  appears  by  the 
whole  tenor  of  the  agreement  that  it  is  to  be  per- 
formed after  the  year  that  a  note  in  writing  is  nec- 
essary. 

Citations— 2  K.  S.,  135,  sec.  2 ;  10  Wend.,  426. 

"HEMURRER  to  plea.  The  plaintiff  declared 
±J  on  a  contract  made  Oct.  1,  1828,  by  which 
the  defendant  engaged  to  find  timber  for  the 
frame  of  a  house  and  to  build  a  house  for  the 
plaintiff,  of  certain  dimensions,  the  whole  to 
be  done  before  the  close  of  the  year  1829.  In 
consideration  of  which,  the  plaintiff  was  to 
pay  a  certain  sum,  payments  to  be  made  as  the 
work  progressed.  The  defendant  pleaded  actio 
non,  because  the  promises,  etc.,  were  not  to  be 
performed  within  one  year  from  the  time  of 
the  making  of  the  agreement,  and  that  no  note 
or  memorandum  in  writing  of  the  agreement 
was  made,  etc.  To  this  plea  the  plaintiff  de- 
murred. 

Mr.  S.  Cheever,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 
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By  the  Court,  Savage,  Ch.  J.  It  seems  to 
be  conceded  by  the  defendant,  that  this  plea 
would  have  been  bad  upon  special  demurrer, 
as  amounting  only  to  the  general  issue,  but  he 
insists  that  objection  cannot  be  raised  upon  a 
general  demurrer. 

The  true  question  upon  this  record  is,  wheth- 
er the  agreement  set  f  01  th  in  the  declaration  is 
according  to  its  fair  construction  not  to  be  per- 
formed within  a  year.  The  language  of  the 
Revised  Statutes,  2  R.  S.,  135,  sec.  2,  is  as  fol- 
lows:  "In  the  following  cases  every  agree- 
ment shall  be  void  unless  such  agreement,  or 
some  note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith: 
1.  Every  agreement  that  by  its  terms  is  not  to 
be  performed  within  one  year  from  the  mak- 
337*]  ing  *thereof."  The  agreement  set  forth 
in  the  declaration  in  this  case  is  not  for  the 
building  of  a  house  after  the  expiration  of  one 
year,  but  that  it  shall  be  performed  at  the 
farthest  within  15  months.  There  is  nothing 
in  the  agreement  prohibiting  the  defendant 
from  completing  the  contract  within  6  months 
or  a  shorter  period.  Suppose  he  had  done  so, 
and  sued  the  plaintiff  for  compensation  for  his 
labor  and  materials  found,  would  it  have  been 
permitted  to  the  plaintiff  to  have  said  that  the 
contract  was  not  to  be  performed  within  a 
year  and,  therefore,  it  was  not  obligatory  upon 
him?  Most  ^clearly  not.  And  if  obligatory 
upon  one  party,  it  is  equally  so  on  the  other. 
The  defendant  might  have  performed  the  con- 
tract within  a  year  and,  therefore,  it  is  not 
within  the  statute.  10  Wend.,  426.  and  cases 
cited. 

It  is  argued  by  the  defendant's  counsel  that 
by  demurring,  the  plaintiff  admitted  the  facts 
set  up  in  the  plea.  That  may  be  conceded  in 
this  case,  and  still  the  demurrer  be  well  taken. 
The  defendant  does  not  plead  any  new  fact, 
but  merely  draws  an  inference  of  law  from  the 
facts  stated  in  the  declaration;  so  that  the  ques 
tion  still  returns,  what  is  the  legal  effect  of  the 
contract  as  stated  in  the  declaration?  On  that 
question  there  can  be  no  doubt. 

Judgment  for  plaintiff  on  demurrer;  leave  to 
amend  onpayment  of  costs. 
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In  an  action  of  trespass  quare  clausum  fregit,  evi- 
dence that  the  locus  in  quf>  is  a  private  road  belong- 
ing to  the  defendant  is  inadmissible  under  the  gen- 
eral issue. 

Citations— 3  Stark.  Ev.,  145fi,  1462 ;  1  Chit.  Ph,  492 ; 
1  Cow.,  238 :  1  Burr.,  145 :  7  Mass.,  386 ;  5  Mass.,  125 : 1 
Johns.,  146;  6  Wend.;  465;  2  K.  S.,  613,  sec.  3.  sub.  3; 
9  Wend.,  65. 

ERROR  from  the  Albany  C.  P.  A.  &  W. 
Wilson  brought  an  action  of  trespass  quare 
clausum  fregit  in  a  justice's  court,  against 
Saunders,  who  pleaded  the  general  issue.  The 
cause  was  tried  and  the  plaintiffs  obtained 
judgment.  The  defendant  appealed  to  the  Al- 
bany C.  P.,  and  on  the  trial  of  the  cause  in 
that  court,  after  the  plaintiff  had  rested,  the 
defendant  offered  to  prove  the  locus  in  quo  a 
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private  road,  legally  laid  out  upon  his  applica- 
tion and  for  his  benefit,  with  the  assent  of  the 
owner  of  the  land,  the  landlord  of  the  plaint- 
iffs, who  are  the  lessees  of  such  owner;  which 
evidence  was  objected  to  as  inadmissible  under 
the  general  issue.  The  court  sustained  the  ob- 
jection and  the  defendant  excepted.  The 
plaintiffs  obtained  a  verdict,  and  the  defendant 
sued  out  a  writ  of  error. 

Messrs.  J.  V.  N.  Yates  and  A.  J.  Col- 
vin,  for  the  plaintiff  in  error. 

Mr.  D.  Hosford,  for  defendants  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff in  error,  to  prove  that  under  the  general 
issue  he  should  have  been  permitted  to  give 
evidence  of  a  private  road  having  been  laid 
over  the  locus  in  quo,  refers  to  3  Stark.  Ev., 
1456,  where  it  is  stated  that  under  the  general 
issue  the  defendant  may  give  in  evidence  any 
matter  whioh  contradicts  the  plaintiff's  evi- 
dence, or  shows  that  the  act  complained  of  is 
not  in  its  own  nature  a  trespass  at  common 
law.  Thus  he  may  show  that  the  locus  in  quo 
is  his  own  freehold,  or  that  of  another  by 
whose  authority  he  entered,  or  that  he  has  any 
other  right  or  title  to  the  possession,  etc.  This 
is  all  correct,  but  it  is  not  applicable  to  this 
case.  In  the  same  book  cited  by  the  plaintiff's 
counsel,  in  a  subsequent  page,  p.  1462,  is  found 
the  law  which  must  govern  this  case;  it  is  as 
follows:  "But  the  defendant  cannot  under  the 
^general  issue,  except  by  virtue  of  the  [*339 
positive  enactment  of  a  statute,  give  in  evidence 
any  matter  in  excuse,  justification  or  satisfac- 
tion of  the  alleged  trespass;  or  any  interest 
short  of  property  and  right  of  possession,  such 
as  a  right  of  common,  or  a  public  or  private 
right  of  way,  or  a  right  to  an  easement,"  etc. 
The  same  rule  is  found  in  1  Chit.  PI.,  492,  and 
several  authorities  cited  to  support  it,  that 
wherever  the  act  would  be  prima  facie  a  tres- 
pass at  common  law,  any  matter  of  justifica- 
tion or  excuse  must  be  pleaded.  The  very 
point  was  decided  in  this  court,  in  the  case  of 
Babcock  v.  Lamb,  1  Cow.,  238.  The  only  dif- 
ference between  the  two  cases  is,  that  here  the 
defendant  claims  to  have  a  private  road  through 
the  plaintiff's  premises;  in  thatcase  the  defense 
was  that  the  locus  in  quo  was  a  public  road.  In 
respect  to  this  question  there  is  no  difference, 
whether  a  road  is  public  or  private,  the  free- 
hold remains  in  the  owner  of  the  soil  where 
the  road  is  laid.  The  road  is  but  an  easement; 
if  it  is  a  public  road,  the  easement  is  in  favor 
of  the  public  at  large;  if  it  is  a  private  road, 
the  easement  is  in  the  person  for  whose  accom- 
modation the  road  was  laid.  The  title  or  pos- 
session of  the  owner  are  not  changed;  they  re- 
main in  the  former  owner  subject  to  the  ease- 
ment. Ejectment  will  lie  for  land  over  which 
there  is  a  highway,  1  Burr.,  145,  or  trespass 
for  cutting  timber  or  subverting  the  soil.  That 
private  way  cannot  be  given  in  evidence  under 
the  general  issue,  see  7  Mass.,  386;  5  Id.,  125. 
Besides,  the  defense  offered  could  not  be  made 
in  a  justice's  court.  In  Heaton  v.  Ferris,  1 
Johns.,  146,  it  was  decided  that  a  plea  of  a 
highway  or  a  private  way  involved  the  title  to 
lands,  and  entitled  the  plaintiff  to  full  costs 
upon  a  verdict  for  six  cents.  And  in  Striker 
v.  Motl,  6  Wend. ,  465,  it  was  decided  that  a 
plea  of  right  of  way  in  a  justice's  court  ousts 
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the  justice  of  jurisdiction.  Hence  the  defend- 
ant, to  avail  himself  of  that  defense  when  sued 
in  a  justice's  court,  must  plead  it  as  title  must 
be  pleaded.  See,  also,  9  Wend.,  65.  And  in 
such  actions  full  costs  are  given,  2  R.  S.,  613, 
sec.  3,  sub.  3. 

Judgment  affirmed. 

Cited  in-6  Hill,  343 :  34  N.  Y.,  455 ;  2  Lans.,  297  ;  20 
Barb.,  34 ;  27  Barb.,  217 ;  43  Barb.,  46 ;  14  Abb.,  N-  S., 
18 ;  27  Cal.,  367. 


34O*] 


*THOMPSON  ET  ux. 

v. 
WHEELER  ET  AL. 


Witts — Construction  of  Devise  to  Sons  and 
Daughters — Partition  —  Pleading — Practice — 
Amendment  of  Record. 

Where  a  testator  devised  certain  real  estate  in 
these  words ,  "unto  the  heirs  of  my  son  Joel  W., 
deceased,  viz.:  Nathan,  William  Henry  and  Nehe- 
miah,  sons,  and  Lucinda  and  Mary,  in  a  proportion 
of  three  shares  to  the  sons  and  one  share  to  the 
daughters,"  it  was  held,  that  each  son  was  entitled 
to  take  under  the  will  three  parts  and  each  daughter 
was  entitled  to  one  part  of  the  premises  devised. 

On  a  plea  of  non  tenent  inftimiti  in  partition,  the 
plaintiff  is  entitled  to  a  verdict,  if  the  parties  hold 
the  premises  together  undivided,  although  their 
interests  may  be  different  from  what  they  are  de- 
scribed in  the  petition. 

If  the  interests  are  incorrectly  described,  it  is 
competent  to  the  court  to  amend  the  record  and 
give  judgment  according  to  the  rights  of  the  par- 
,  ties ;  but  the  Supreme  Court  cannot  do  so  on  writ 
of  error,  where  the  jury  in  the  court  below  found  a 
verdict  against  evidence. 

Citations— 2  R.  S.,  320.  sec.  19 ;  331.  sec.  23 ;  17 
Johns.,  221 ;  Allinant,  Part.,  75,  77 :  17  Ves.,  552. 

ERROR  from  the  Orange  C.  P.  Thompson 
and  wife  commenced  proceedings  for  par- 
tition of  lands  by  petition,  in  which  they  stated 
the  rights  of  the  parties  to  be  as  follows:  that 
the  petitioners,  in  right  of  Lucinda,  the  wife, 
were  entitled  to  thirteen  eightieths,  Mary 
Wheeler  to  thirteen  eightieths,  and  Nathan  R. 
Wheeler,  Henry  P.  Chapman  Wheeler,  and 
Nehemiah  Haden  Wheeler,  each  to  eighteen 
eightieths  of  the  premises  in  question.  The  de- 
fendants pleaded  non  tenent  insimul.  On  the 
trial,  the  plaintiffs  produced  the  last  will  and 
testament  of  Zebulon  Wheeler,  containing  a 
devise  in  these  words  :  "I  give  and  devise  the 
lands  contained  in  the  farm  on  which  I  live, 
containing  160  acres  or  thereabouts,  together 
with  ten  acres  of  cedar  swamp  in  Peter's 
swamp,  unto  the  heirs  of  my  son  Joel  Wheeler, 
deceased,  viz.:  Nathan,  William  Harrison, 
Henry  P. Chapman  and  Nehemiah  Haden,  sons, 
and  Lucinda  and  Mary,  in  a  proportion  of 
three  shares  to  the  sons  and  one  share  to  the 
daughters,  and  to  their  heirs  and  assigns  for- 
ever." The  plaintiff  also  produced  a  codicil 
to  the  said  will,  made  by  the  said  Zebulon 
Wheeler,  containing  a  devise  in  these  words: 
"I  do  hereby  order  and  declare  that  my  will 
is,  that  the  heirs  of  my  son  Joel  Wheeler,  de- 
ceased, shall  have  what  is  generally  called  Little 
White  Oak  Island,  containing  about  24  or  25 
acres  of  land,  to  be  divided  among  them  in  the 
#41*]  same  *proportion  as  mentioned  in  my 
last  will  and  testament."  It  was  admitted  that 
Zebulon  Wheeler,  after  making  his  will,  died, 
and  after  his  decease,  William  Harrison,  one 
of  the  devisees,  also  died,  leaving  his  brothers 


and  sisters  his  heirs  at  law,  and  that  the  par- 
ties, plaintiffs  and  defendants  are  the  other 
devisees  named  in  the  will  of  Zebulon  Wheeler, 
and  that  the  premises,  of  which  partition  was 
sought,  were  the  premises  devised  by  the  will. 
The  defendants  then  insisted  that  the  will 
should  be  so  construed  as  to  give  to  each  son 
three  shares,  and  to  each  daughter  one  share 
of  the  premises  devised;  and  then  as  the  share 
of  William  Harrison,  the  deceased  brother, 
must  by  law  be  equally  divided  among  his 
brothers  and  sisters,  the  result  was  that  the 
surviving  brothers  were  each  entitled  to  eight- 
een seventieths,  and  each  of  the  daughters  to 
eight  seventieths  of  the  premises  in  question, 
and  that  the  construction  of  the  will  was  pure- 
ly a  question  of  law.  On  the  other  hand,  the 
plaintiffs  contended  that  the  will  should  be  so 
construed  as  to  give  three  fourths  of  theprem 
ises  to  the  four  sons,  and  the  remaining  one 
fourth  of  the  premises  to  the  two  daughters, 
and  urged  that  the  question  of  the  intent  of 
the  testator  should  be  submitted  to  the  jury. 
The  court  ruled  that  the  construction  to  be 
given  to  the  will  was  a  question  of  law  to  be 
determined  by  the  court  and  not  by  the  jury. 
The  plaintiffs  then  requested  the  court  to 
charge  the  jury  that  the  true  construction  of 
the  will  was  as  had  been  contended  by  them; 
but  instead  of  doing  so,  the  court  instructed 
the  jury  that  by  a  true  construction  of  the  will, 
each  son  was  entitled  to  three  acres  and  each 
daughter  to  one  acre  of  the  premises  devised. 
The  jury  found  a  verdict  for  the  defendants. 
The  plaintiffs  having  excepted  to  the  decision 
and  charge  of  the  court,  sued  out  a  writ  of 
error. 

Mr.  W.  H.  Seward,  for  the  plaintiff  in 
error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Coiirt,  Nelson,  J.  The  principal 
question  involved  in  the  writ  of  error  arises 
upon  the  construction  of  the  will  of  Z.  Wheel- 
er, viz. :  whether  in  devising  the  property  in 
question  *to  the  children  of  his  son  [*J54r2 
Joel,  he  referred  to  the  sons  individually  or 
collectively,  and  then  to  the  daughters  collect- 
ively. There  were  four  sons  and  two  daugh- 
ters; the  devise  is  "unto  the  heirs  of  my  son 
Joel  Wheeler,  deceased  (naming  first  the  sons 
and  then  the  daughters),  "in  a  proportion  of 
three  shares  to  the  sons  and  one  share  to  the 
daughters."  If  this  is  to  be  understood  as  a 
devise  to  the  sons  collectively,  then  they  take 
three  quarters  of  the  estate,  and  thetwodaugh 
ters  the  other  quarter;  if  individually,  then 
each  sons  takes  three  parts,  and  each  daugh- 
ter one  part.  The  language  may  well  bear 
either  interpretation,  without  much  violence 
to  legal  or  grammatical  rules;  and  there  is  some 
difficulty  in  ascertaining  with  positive  certain- 
ty the  exact  meaning  of  the  testator.  I  am  in- 
clined to  think,  however,  the  latter  construc- 
tion is  the  soundest,  and  best  supported  upon 
the  words  of  the  will.  If  the  testator  had  in 
his  mind  to  give  three  fourths  of  the  property 
to  the  four  sons  and  one  fourth  to  the  daugh- 
ters, it  would  have  been  most  easy  and  natural 
to  have  expressed  such  an  intent  in  more  di- 
rect and  unequivocal  language.  It  is  a  com- 
mon and  familiar  division,  and  apt  words  ex- 
ist to  express  it:  the  phrase,  "three  quarters  to 
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the  sons  and  one  quarter  to  the  daughters," 
would  have  occurred  to  the  most  inexperienced 
draftsman.  The  words  "proportion"  and 
"shares"  are  inapt  and  foreign  when  attempt- 
ing to  express  such  a  distribution  of  the  estate; 
but  well  enough,  and  even  appropriate,  upon 
the  ratio  in  the  division  we  have  supposed  was 
intended.  The  court  below,  therefore,  were 
right  in  their  opinion  upon  the  will.  They 
were  right  also  in  refusing  to  submit  the  ques- 
tion of  intent  to  the  jury.  It  was  a  question 
of  law  to  be  determined  by  the  court  from  an 
examination  of  the  language  of  the  will. 

The  verdict  of  the  jury  was  erroneous;  it 
should  have  been  for  the  plaintiffs.  On  the 
plea  of  non  tenentinsimul,  the  only  question  of 
fact  for  the  jury  was,  whether  the  defendants 
held  the  premises  together,  or  in  common  and 
undivided  with  the  plaintiffs;  if  they  did,  the 
plea  was  falsified,  and  failed.  Although  the 
interest  of  the  parties  may  not  be  correctly  de- 
scribed in  the  petition,  it  is  competent  for  the 
court,  in  which  the  trial  is  had,  to  amend  the 
343*]  record  and  give  *judgment,  that  par- 
tition be  made  according  to  the  respective 
rights  of  the  parties.  2  R.  S.,  320,  sec.  19;  Id., 
331,  sec.  23.  This  was  so  decided  in  Ferris  v. 
Smith,  17  Johns.,  221,  under  the  old  law,  and 
the  Revised  Statutes  are  more  particular  and  ex- 
plicit on  the  point.  Without  the  aid  of  the 
statute,  the  verdict  would  no  doubt  be  correct. 
Allinant,  Part.,  75,  77;  17  Ves.,  552.  Still  we 
cannot  reverse  the  judgment.  The  decision  of 
the  court  was  correct  upon  the  law  in  every  in- 
stance excepted  to.  The  remedy  in  case  of  a 
verdict  against  law  and  evidence;  is  by  an  ap- 
plication to  set  it  aside  for  that  reason — not  by 
writ  of  error.  The  counsel  for  the  plaintiffs 
should  have  asked  the  court  to  instruct  the  jury 
upon  the  manner  of  the  finding  of  the  verdict, 
and  then  had  the  court  erred,  the  point  would 
have  been  reviewed  on  bill  of  exceptions. 
Here  no  direction  was  asked  for  or  given.  The 
•error  lies  wholly  with  the  jury. 


PACKER  v.  WILLSON. 

-Statute  of  Frauds — Promise  to  Answer  for  Debt 
of  Another —  Writing  must  Express  Considera- 
tion—  Revised  Statutes  —  Administrators  as 
Parties — Nonjoinder  of  Uo-administrator. 

A  promise  to  answer  for '  the  debt  of  another  is 
•void,  unless  it  be  in  writing1,  and  the  writing  on  its 
face  express  the  consideration  of  the  promise.  Such 
was  held  to  be  the  law  in  this  case  since  the  Revised 
Statutes  went  into  effect.  Previous  to  those  stat- 
utes it  was  held  sufficient  if  the  consideration  could 


NOTE.— Statute  of  Frauds— Promise  to  answer  for 
the  debt  of  another — Expression  of  consideration  in 
writing. 

Under  the  statutes  of  New  York  it  was  formerly 
necessary  to  express  the  consideration  in  writing.  In 
addition  to  the  above  case  of  Packer  v.  Willson,  see 
Smith  v.  Ives,  ante,  p.  183;  Douglass  v.  Howland,  24 
Wend.,  35  ;  Hall  v.  Farmer,  5  Den.,  484 :  2  N.  Y.,  553; 
Brewster  v.  Silence,  8  N.  Y..  207 :  Church  v.  Brown, 
29  Barb.,  486 ;  Wood  v.  Wheelock,  25  Barb..  625. 

Since  1863  the  former  rule  has  prevailed.  Castle  v. 
Beardsley,  10  Hun,  343:  Bank  of  Poughkeepsie  v. 
Phelps,  16  Hun,  158;  Speyers  v.  Lambert,  6  Abb.  Pr., 
N.  S.,  309. 

A  consideration  in  fact  is  still  necessary.  Evans- 
ville  Nat.  Bank  y.  Kaufman.  93  N.  Y.,  273. 

What  a  sufficient  expression  of  the  consideration. 
-See  Rogers  v.  Kneeland,  13  Wend.,  114,  note. 
WEND.  15. 


be  inferred,  implied  or  spelled  out  from  the  terms 
of  the  agreement. 

One  of  several  administrators  may  bring  a  suit  in 
his  own  name  on  a  note  payable  to  his  intestate  or 
bearer,  and  is  not  bound  to  prosecute  in  his  repre- 
sentative character,  nor  to  join  his  co-administrator 
as  a  plaintiff.  The  nonjoinder  of  a  co-ad  rain  istra- 
tor  can  be  taken  advantage  of  only  by  plea  in  abate- 
ment. 

Citations— 1  Ch.  PL,  13 ;  1  Saund..  291  a ;  9  Wend., 
425,  426 ;  5  Wend.,  307 ;  1  R.  L.,  78,  sec.  11 ;  Stat.  29 
Car.,  2,  ch.  3,  sec.  4;  5  East..  10,  20;  3  Johns.,  215 ;  10 
Wend.,  250 ;  2  R.  S.,  135,  sec.  2,  sub.  2. 

T1HIS  was  an  action  of  assumpsit,  tried  at  the 
1  Chenango  Circuit  in  May,  1834,  before  the 
Hon.  Robert  Monell,  one  of  the  Circmt  Judges. 

The  plaintiff,  Nancy  Packer,  as  administra- 
trix of  the  estate  of  her  deceased  husband. held 
two  promissory  notes  for  the  payment  of 
money,  given  by  George  Farnham  and  John 
P.  Farnham. payable  to  her  husband  or  bearer. 
Sep.  11,1833,  after  the  death  of  the  husband, 
both  notes  then  being  overdue,  the  defendant 
subscribed  a  guaranty  on  *the  back  of  [*344 
each  note  in  these  words:  "I  guarantee  the 
payment  of  the  within  note  in  six  months." 
On  these  guaranties  a  suit  was  brought,  and  it 
was  proved  that  the  inducement  to  the  giving 
of  the  guaranties  was  the  forbearance  to  the 
makers  of  the  note.  The  testimony  was  ob- 
jected to  and  received,  subject  to  exception. 
It  also  appeared  that  administration  upon  the 
estate  of  the  deceased  husband  was  granted, 
not  to  the  plaintiff  alone,  but  to  her  and  one 
Jotham  Packer,  although  the  plaintiff  had  the 
sole  management  of  the  estate.  On  these  facts, 
a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court. 

Mr.  I.  L.  Wendell,  for  the  defendant,  in- 
sisted that  the  consideration  of  the  agreement 
of  the  defendant,  not  being  expressed  in  the 

§uaranty,  the  promise  was  void  within  the 
tatute  of  Frauds,  and  that,  therefore,  judg- 
ment should  be  rendered  for  the  defendant. 
Also,  that  if  the  action  was  maintainable,  it 
should  have  been  brought  in  the  names  of  both 
administrators.  In  support  of  the  first  point, 
he  cited  and  commented  upon  the  cases  of 
Wain  v.  Warlters,  5  East,  10;  Sears  v.  Drink.  3 
Johns.,  210;  Stadt  v.  Lill.  9  East,  348;  Rider  v. 
Curtis,  16  Com.  L.  R.,  335:  Newbury  v.  Arm- 
strong, 19  Com.  L.  R.,  272;  Russell  v.  Mmiley, 
7  Com.  L.  R.,  414;  Morris  v.  Stacey,  1  Holt  N. 
P.,  153;  Boehmv.  Campbell,  3  J.  B.  Moore,  15; 
Pace  v.  Marsh,  1  Ring.,  216;  Saunders  v.  Wake- 
field,  6  Com.  L.  R.,  531;  Jenkins  v.  Reynolds,  7 
Com  L.  R.,328;  Rogers  v.  Kneeland,  10  Wend., 
218;  Marquand  v.  Hipper,  12  Wend.,  520.  In 
support  of  the  second  point,  the  following 
cases  were  cited:  5  Wend.,  261,  308,  490,  60i; 
9  Wend.,  425;  7  Cow.,  174. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  con- 
tended that  the  suit  was  maintainable  in  the 
name  of  the  plaintiff  alone.  If  both  adminis- 
trators should  have  joined, the  objection  should 
have  been  taken  bv  plea  in  abatement.  1  Chit., 
PI.,  13;  1  Saund. ,"291  g.  The  suit,  however, 
he  contended,  was  prosecuted  by  the  plaintiff 
as  the  bonafide  holder  of  the  guaranty,  and  as 
such,  she  had  a  right  to  sue  in  her  own  name. 
3  Johns.  Cas.,  163;  5  Wend.,  602,  307;  4  Johns., 
237.  As  to  the  other  point  *raised  by  [*345 
the  defendant,  he  insisted  that  the  guaranty 
was  not  within  the  statute,  and  relied  upon  the 
following  cases:  10  Wend.,  250;  1  Bing.,  302; 
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6  Id.,  56;  4  Carr.  &  P.,  273;  7  Com.  L.  R.,414; 
15  East,  272;  8  Johns.,  29. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ant's counsel  objected  to  the  plaintiff's  right  to 
recover:  1.  Because  no  consideration  was  ex- 
pressed in  the  written  guaranty,  and  was,  there- 
fore, void  by  the  Statute  of  Frauds;  2.  That  the 
suit  should  have  been  brought  by  both  admin 
istrators,  the  notes  belonging  to  the  estate  of 
Perez  Packer,  deceased. 

In  relation  to  the  second  point,  it  is  no  doubt 
true  that  in  actions  brought  by  administrators, 
as  such,  311  the  administrators  ought  to  join; 
but  if  one  of  several  executors  or  administra- 
tors brings  the  suit  alone,  the  defendant  can 
take  advantage  of  the  non-joinder  only  by 
pleading  it  in  abatement.  1  Ch.  PI.,  13;  1 
Saund.,  291  g.  In  this  respect  there  is  a  dif- 
ference between  suits  brought  by  persons  in 
their  own  right,  and  those  brought  in  a  repre- 
sentative capacity.  When  brought  in  their  own 
right,  a  non-joinder  of  proper  plaintiffs  would 
be  cause  of  nonsuit  upon  the  trial;  but  where 
in  autre  droit,  the  non  joinder  can  be  taken  ad- 
vantage of  only  by  pleading  in  Abatement. 
This  suit,  however,  is  not  brought  in  a  repre- 
sentative capacity;  the  plaintiff  does  not  de- 
clare as  administratrix,  but  as  bearer.  It  is 
sufficient  that  the  plaintiff  shows  a  lawful  title 
to  the  note,  which  she  does.  The  note  in  this 
case  is  not  the  gist  of  the  action,  it  is  the  guar- 
anty; and  as  the  cause  of  action  originated 
since  the  death  of  Perez  Packer,  it  would  not 
have  been  correct  for  the  administrators,  as 
such,  to  have  declared  upon  it.  Such  a  dec- 
laration is  necessary  in  such  cases  only,  where 
a  cause  of  action  existed  in  favor  of  the  intes- 
tate in  his  lifetime.  The  intestate  had  no  cause 
of  action  against  the  defendant  in  this  cause; 
nor  has  any  person  but  the  plaintiff,  upon  the 
guaranty  in  question.  She  was  the  only  act- 
ing administratrix;  she  had  possession  of  the 
notes  against  the  Farnhams,  and  was  in  fact 
the  bearer  of  them,  and  to  her  the  guaranty 
was  made.  The  notes  were,  indeed,  assets  in 
her  hands,  but  that  is  a  question  between  her 
and  the  owners  of  the  estate,  or  the  creditors 
346*]  of  *her  deceased  husband.  It  is  a 
question  in  which  the  defendant  has  no  con- 
cern; he  is  not  deprived,  by  the  form  of  the 
action,  of  any  defense  which  he  may  have.  9 
Wend.,  4*5,  426;  5  Id.,  307. 

The  main  point  in  the  case  is,  that  no  con- 
sideration appears  on  the  face  of  the  guaranty 
— none  is  expressed.  The  old  Statute  of  Frauds 
1  R.  L. ,  78,  sec.  11,  declared  in  substance  that 
no  defendant  should  be  liable'  upon  any  spe- 
cial promise,  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  unless  the  agree- 
ment upon  which  such  action  should  be 
brought,  or  some  memorandum  or  note  there- 
of, be  in  writing,  etc.  This  is  like  the  En- 
glish Statute,  29'Car.  2,  ch.  3.  sec.  4,  and  it 
has  received  a  construction,  both  in  England 
and  in  this  State,  to  which  the  courts  both 
there  and  here  have  adhered  30  years.  In  Wain 
v.  Warlters,  5  East,  10,  it  was  held  that  the 
word  "agreement"  means  the  consideration  for 
which  as  well  as  the  promise  by  which  the 
party  binds  himself.  In  Sears  v.  Brink, 3  Johns., 
215,  Van  Ness,  /..says:  "The  word  'agree- 
ment' comprehends  the  consideration  as  well 
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as  the  promise."    In  these  cases,  therefore,  it 
was  held  that  the  defendant  was  not  liable,  al- 
though he  had  promised  in  writing,  because 
the  consideration  for  the  promise  was  not  in 
writing.    These  decisions  were  not  universally 
approved,  either  in  England  or  in  this  country. 
See  Mr.  Day's  note  to  Wain  v.  Warlters,  5  East, . 
20.     In  subsequent  cases,  it  has  been  held  suf- 
ficient if  the  court  can  find  out  by  inference  or 
construction  of  the  instrument  what  the  con- 
sideration was.     In  the  language  of  Tindall, 
Ch.  J.  :  "There  must  be  a  consideration,  and 
if  by  fair  inference  we  can  find  that,  that  is 
sufficient ;  and  if  we  can,  as  it  were,  spell  it 
out  from  the  agreement  "    And  it  is  argued  in 
this  case,  that  by   taking  the  notes  and  the 
guaranty  together,  the  consideration  may  be 
fairly  implied.     Thus,  when  the  guaranty  was 
given,  Sep.  11,  1833,  the  notes  were  due  and 
suable  ;  the  defendant  meant  by  his  guaranty 
to  say :  I  promise  that  the  makers  shall  pay 
the  within  note,  which  is  now   due,  in  six 
months  from  this  date,  or  I  will  pay  it  myself 
in   that  time."    Forbearance  to  call  on   the 
makers  is,  therefore,  inferred  as  the  consider- 
ation.    This  is  ingenious  and  plausible, .and, 
perhaps,  *is  not  going  farther  to  spell  [*347 
out  the  consideration  than  some  of  the  English 
cases  have  gone.  Mr.  J.  Nelson  has  reviewed  a 
number  of  those  in  Rogers  v.Kneeland,  lOWend. , 
250,  a  case  arising  under  the  old  statute.  But  the 
question  now  before  us  arises  upon  the  Revised 
Statutes  ;  the  section  is  as  follows  :  In  the  fol- 
lowing cases,  every  agreement  shall  be  void, 
unless  such  agreement,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration 
be  in  writing,  and  subscribed  by  the  party  to 
be  charged  therewith  ;  "  and  one  of  the  cases 
enumerated  is  the  following  :  "Every  special 
promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person."  2  R.  S.,  135,  sec. 
2,  sub.  2.     T^ie  revisers,  in  a  note,  point  out 
one  difference  between  the  old  statute  and  the 
new  statutes,  that  the  latter  require  the  con- 
sideration to  be  expressed.     It  was  thought  by 
the  revisers  and  the  Legislature  that  the  most 
proper  way  for  courts  to  find  out  the  consider- 
ation of  an  agreement  was,  not  to  infer  or  im- 
ply or  spell  out  the  consideration  ;  but  after 
the  passing  the  Revised  Statutes,   the    party 
should  express  the  consideration.     It  is  argued 
by  the  plaintiff's  counsel,  that  the  Revised  Stat- 
utes have  not  altered  the  rule  in  this  respect; 
and  it  may  be  conceded  that  the  only  difference 
is  between  the  words  "express"  and  "imply," 
but  that  is  a  very  material  one  in  the  present 
case.     I  consider  the  statute  cannot  be  misun- 
derstood ;  the  consideration  must  be  expressly 
contained  in  the  agreement.  The  consideration 
is  an  important  part  of  every  agreement,  and 
necessary  to  its  validity  ;  and  the  Legislature 
intended  that  it  should  plainly  appear  upon 
the  face  of  the  instrument.     The  agreement  of 
the  defendant  is  not  such  an  one,  and  is  there- 
fore not  obligatory  upon  him. 

The  defendant  is  entitled  to  judgment. 

Statute  of  Frauds— Agreement  to  answer  for  debt  of 
another.  Overruled— 3  Hill,  584, 686,  587 :  10  Hun,  345. 

Commented  on— 21  N.  Y.,  334. 

Approved— 4  Denio,  286. 

Cited  in-24  Wend.,  40 :  4  Denio,  562 ;  5  Denio,  363. 
491:  3tf.  Y.,233,  550;  8  N.  Y.,  214;  21  N.  Y.,426;  4 
Sandf.,  34 ;  2  E.  D.  S..  416;  Olcott,  153. 

Suit  by  one  of  several  administrators.  Cited  in— 33; 
Barb.,  531 ;  2  Cliff.,  368. 
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*COMSTOCK  ET  TJX* 

v. 
BEARDSLEY. 


Deed  of  Lands  Sold  far  Taxes—  When  Inopera- 
tive— Notice  to  Occupant — Statute —  Unoccu- 
pied Lands. 

The  deed  of  the  Comptroller  of  lands  sold  for  taxes 
is  inoperative  as  a  conveyance,  unless,  among  other 
things,  the  purchaser  gives  notice  of  such  sale,  and 
of  the  terms  upon  which  the  lands  may  be  redeemed 
to  the  person  or  persons,  if  any,  in  the  actual  posses- 
sion or  occupancy  of  the  lands. 

Any  person  liable  to  be  taxed  for  the  real  estate  he 
occupies,  is,  within  the  meaning  of  the  Act  requir- 
ing notice,  an  occupant ;  it  is  not  necessary  that  his 
possession  should  be  of  such  a  character,  as  that 
after  20  years'  continuance  it  should  ripen  into  a 
title. 

The  Comptroller's  deed  is  inoperative  even  as  to 
unoccupied  and  unimproved  lands,  if  such  lands 
constitute  a  portion  of  an  entire  lot  conveyed  by  the 
Comptroller,  and  other  portions  of  the  lot  are  actu- 
ally possessed  or  occupied,  and  notice  has  not  been 
given  to  the  person  or  persons  in  such  actual  pos- 
session or  occupancy. 

Citations— 7  Wend.,  148;  Laws  of  1823,  390,  sees.  6, 
7,  p.  407,  sec.  45;  Laws  of  1827,  p.  4,  sec.  4,  Act  of  1819. 

THIS  was  an  action  of  ejectment  for  the  re- 
covery of  a  lot  of  land  of  420  acres,  ex- 
cept 48  acres  in  the  southeast  corner  thereof. 
The  plaintiffs  showed  title  and  rested.  The  de- 
fendant produced  in  evidence  a  deed  from  the 
Comptroller  of  the  State  to  James  Hooker  and 
Nathaniel  P.  Tallmadge,  bearing  date  June 
27,  1828,  conveying  to  them  the  premises  in 
question,  in  pursuance  of  a  sale  for  non-pay- 
ment of  taxes.  The  plaintiffs  then  proved  that 
one  John  K.  Bean  occupied  the  lot  from  1824 
to  1830;  that  from  40  to  70  acres  of  the  lot  were 
cleared  and  cultivated;  that  Bean  had  a  dwell- 
ing-house on  the  lot,  in  which  he  resided  ex- 
cept during  the  summer  of  1828,  when  he  was 
from  home  working  out  as  a  laborer,  but  dur- 
ing his  absence  his  wife  occupied  the  house 
and  a  garden  adjoining.  The  residue  of  the  lot 
was  occupied  by  two  individuals,  under  a  lease 
from  Bean  at  a  rent  of  $30,  who  cultivated  the 
improved  part  of  the  lot,  and  made  potash  on 
the  unimproved  part.  No  evidence  was  of- 
fered of  any  notice  to  redeem  given  to  the  oc- 
cupants of  the  land.  The  judge  thereupon  di- 
rected the  jury  to  find  a  verdict  for  the  plaint- 
iffs, for  so  much  of  the  land  as  was  actually 
improved  at  the  date  of  the  Comptroller's  deed, 
but  for  no  more.  The  jury  found  accordingly. 
The  plaintiffs  having  excepted  to  the  charge, 
now  moved  for  a  new  trial. 
349*]  *Mr.  S.  Stevens,  for  the  plaintiffs. 
Mr.  A.  Taber,  for  the  defendant. 

By  the  Court,  Nelson,  J.  The  material  ques- 
tion in  this  case  is,  whether  the  whole  of  the 
premises  in  question  were  actually  in  the  pos- 
session and  occupancy  of  Bean  or  any  other 
person  at  the  date  of  the  deed  from  the  Comp- 
troller. If  they  were,  then  the  title  under  that 
conveyance  is  defective  for  want  of  proper  no- 
tice to  redeem.  7  Wend.,  148.  An  occupancy 
that  would  constitute  a  good  adverse  posses- 
sion of  the  entire  lot,  and  which  might  ripen 
into  a  title  in  20  years,  was  not  within  the  con- 
templation of  the  statute.  It  was  not  intended 
to  regard  the  title  of  the  land  thus  sold,  but 
the  object  was  to  afford  to  any  person,  who 
might  happen  to  be  an  occupant  at  the  date  of 
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the  deed,  an  opportunity  to  redeem,  presum- 
ing that  he  was  either  owner  or  in  some  way 
legally  interested  in  the  land.  The  Act  for  the 
Assessment  and  Collection  of  Taxes,  L.  of 
1823,  p.  390,  subjects  the  occupant  to  assess- 
ment and  taxation  for  real  estate,  and  it  is  only 
when  lands  are  unoccupied  that  they  can  be  re- 
turned as  non  resident  lands.  Sees.  6,  7.  This 
Act  and  that  of  1819  are  in  pan  maleria,  and 
the  term  "occupant"  used,  to  convey  the  same 
idea  in  both  of  them.  Though  there  was  no 
person  in  the  occupation  at  the  time  the  assess- 
ment was  made  and,  therefore,  the  land  must 
be  returned  as  non  resident,  yet,  if  an  occupant 
is  found  there  at  the  date  of  the  deed,  he  must 
be  called  upon  for  the.  tax,  together  with  inter- 
est and  expenses  that  have  accrued,  before  he 
can  be  dispossessed  ;  and  the  occupancy  and 
possession  in  the  latter  is  just  such  an  one  as 
is  contemplated  by  the  Act  in  the  former  in- 
stance. Now,  it  appears  that  Bean  had  occu- 
pied the  lot  for  6  years,  from  1824  to  1830,  ex- 
cept during  the  summer  of  1828,  when  he  was 
temporarily  absent  as  a  laborer,  leaving  his 
family  on  the  premises,  and  renting  the  farm 
for  the  season  to  other  persons.  Upon  these 
facts,  would  the  assessors  have  been  justified  in 
returning  the  lands  as  non  resident  lands  ?  I 
think  not.  Bean  himself  and  by  his  tenants  was 
in  the  actual  occupation  and  possession  of  the 
whole  of  the  lot,  and  he  clearly  was  taxable  un- 
der *the  Act  of  1823.  There  existed  no  [*35O 
difficulty  in  giving  the  proper  notice  under  the 
statute.  Every  necessary  fact  for  this  purpose 
could  have  been  ascertained  upon  the  premises. 
The  judge,  I  think,  also  erred  in  the  dis- 
tinction taken  between  the  improved  and  un- 
improved parts  of  the  lot,  holding  that  notice 
was  necessary  before  the  title  of  the  purchaser 
became  perfect  as  to  the  former,  but  not  as  to 
the  latter.  I  have  already  expressed  the  opin- 
ion that  there  was  an  occupation  and  posses- 
sion of  the  entire  lot,  within  the  spirit  and 
meaning  of  the  statute,  which  is  one  answer  to 
this  distinction.  But  the  Act  of  1819,  incor- 
porated into  the  -Act  of  1823,  L.  of  1823,  p. 
407,  sec.  45,  provides  that,  in  case  of  every  sale 
and  conveyance  for  taxes,  by  the  Comptroller, 
of  lands  which  at  the  time  of  the  conveyance 
are  in  the  actual  possession  and  occupancy  of 
any  person,  a  written  notice  shall  be  served  on 
him  or  left  at  his  dwelling-house,  stating,  in 
substance,  the  sale  and  conveyance,  to  whom 
made,  and  the  amount  of  consideration  after 
adding  37£  per  cent.,  and  that  unless  the  same 
shall  be  paid  into  the  Treasury,  for  the  benefit 
of  the  purchaser.within  6  months,  the  deed  to 
him  will  be  absolute,  and  the  occupant  and  all 
others  interested  in  the  land  will  be  forever 
barred  from  all  right  and  title  to  the  same. 
The  Act  then  provides  that  the  receipt  of  the 
Treasurer,  countersigned  by  the  Comptroller, 
stating  the  payment  and  for  what  land  it  was 
intended  to  redeem,  shall  as  effectually  redeem 
it,  notwithstanding  the  sale  and  conveyance, 
as  if  paid  within  the2  years  after  the  sale.  Now, 
in  this  case,  the  whole  lot  was  sold  for  taxes 
in  arrear.in  one  parcel ;  and  it  seems  to  me  clear, 
upon  the  above  section, that  if  part  was  actually 
occupied  at  the  date  of  the  deed,  even  if  the 
residue  is  to  be  deemed  vacant  land,  the  occu- 
pant is  entitled  to  redeem  the  whole;  and  if  so, 
is  entitled  to  notice  for  that  purpose.  The  deed 
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does  not  become  absolute  in  respect  to  any 
part  till  such  notice  and  default  of  payment ; 
for  in  case  of  every  sale  and  conveyance  of 
lands  in  the  actual  possession  and  occupation 
of  any  person,  notice  shall  be  served,  stating, 
among  other  things,  the  amount  of  considera- 
tion, the  37^  per  cent.,  and  cost  of  deed,  L.  of 
351*J  1827,  p.  4,  sec.  4;  and  the  *whole 
amount  must  be  paid,  and  when  paid,  the 
whole  purchase  is  redeemed,  and  the  title  of 
the  purchaser  devested.  The  occupant  can- 
not redeem  without  paying  the  whole  purchase 
money,  together  with  interest  and  expenses, 
though  in  possession  of  part  only.  He  would 
have  a  remedy  over  against  the  owner  of  the 
residue.  I  cannot  perceive  how  the  purchaser 
can  escape  giving  the  notice,  by  consenting  to 
take  the  unoccupied  part,  since  it  is  not  dis- 
tinguished from  that  occupied,  by  the  statute, 
where  both  are  included  in  one  bid;  If  there 
is  an  occupant  of  part  only,  he  is  entitled  to 
notice  before  his  possession  can  be  disturbed. 
Each  notice  calls  for  the  whole  purchase 
money.  On  failure  to  comply  with  its  require- 
ments, the  whole  title  becomes  absolute  ;  on 
compliance,  the  whole  is  defeated.  As  the 
purchaser  may  compel  the  occupant  of  part, 
upon  notice,  to  redeem  the  whole  lot  or  forfeit 
his  share  of  it,  it  should  not  be  left  optional 
with  him  either  to  give  such  notice  or  com- 
pound with  the  occupant,  and  take  the  residue 
of  the  bid  without  notice. 
New  trial  granted. 

Explained— 16  Wend.,  554. 

Cited  in— 5  Hill,  288;  12  N.  Y.,  545:-19  Hun,  15;  2 
Barb.,  119 ;  3  Barb.,  365  ;  9  Barb.,  426:  46  Am.  Dec., 
224  (11  Ala.,  295) ;  49  Am.  Dec..  210  (3  Barb.  Cb.,  582). 


RUSSELL,  Survivor,  etc.,  «.  ROGERS. 

Composition  Deed  as  a  Bar  to  Subsequent  Suit  by 
Creditor  —  Fraudulent  Release  of  Judgment 
Not  Affected  by  Such  Deed — Consideration  of 
Sealed  Instrument  may  be  Impeached  under 
Revised  Statutes — Pleading— Duplicity . 

Although  a  creditor, who  has  signed  a  composition 
deed  and  released  his  debtor  from  all  demands,can- 
not  in  general  sustain  an  action  againstsuch  debtor 
for  any  demand  arising  on  contract  existing  at  the 
time  of  such  composition ;  still,  where  such  debtor 
had  fraudulently  released  a  judgment  assigned  by 
him  to  his  creditor,  long  previous  to  such  composi- 
tion, and  the  creditor  signed  the  composition  deed  in 
ignorance  of  the  fraud  committed  upon  him,  it  was 
held,  that  notwithstanding  the  composition  and  re- 
lease, an  action  lay  at  the  suit  of  the  creditor  for  a 
breach  of  the  covenants  contained  in  the  assign- 
ment. 


.— Impeachment  of  consideration  expressed  in 
a  sealed  instrument. 

Under  the  statutes  of  some  of  the  States  the  consid- 
eration of  a  sealed  instrument  may  be  impeached. 
Case  v.  Boughton,  11  Wend.,  106 ;  Johnson  v.  Miln, 
14  Wend.,  195;  Tallmadge  v.  Wallis.  25  Wend.,  107; 
Van  Bpps  v.  Harrison.  5  Hill,  63 ;  Smith  v.  Busby,  15 
Mo.,  387  ;  Flack  v.  Cunningham,  3  Blackf.,  131 ;  Pee- 
bles v.  Stevens,  1  Bibb.,  500 ;  McCarty  v.  Beach,  10 
Cal.,  461. 

Under  such  statutes  the  consideration  can  be  im- 
peached to  the  same  extent  and  in  the  same  manner 
as  if  the  instrument  was  not  sealed.  Johnson  v. 
Miln,  14  Wend.,  195 ;  Tallmadge  v.  Wallis,  25  Wend., 
107 ;  McCurtie  v.  Stevens,  13  wend.,  527 ;  Stearns  v. 
Tappin,  5  Duer,  294. 

This  rule  does  not  apply  when  sealed  instruments  are 
given  in  evidence  for  collateral  purposes.  Gilleland 
v.  Failing,  5  Den.,  308;  Fay  v.  Richards,  21  Wend., 
626 ;  Calkins  v.  Long,  22  Barb.,  97. 
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A  replication  is  not  subject  to  the  charge  of  du- 
plicity, unless  it  sets  up  two  or  more  answers  to  the 
matter  relied  on  as  a  defense  in  the  plea ;  if  it  con- 
tain no  more  facts  than  are  necessary  to  be  stated 
to  establish  the  point  set  up  by  way  of  answer  to 
the  plea,  it  is  unobjectionable. 

Surplusage,  in  general,  will  not  vitiate  a  pleading. 

Since  the  Revised  Statutes,  the  consideration  of  a 
sealed  instrument  may  be  impeached,  where  such 
instrument  is  relied  on  either  to  maintain  an  action 
or  to  establish  a  defense. 

*Where  a  defendant  has  pleaded  the  general  [*353 
issue,  he  cannot,  upon  a  demurrer  to  the  replication, 
attack  the  declaration. 

Citations— 10  Wend.,  477  ;  1  Esp.,  131 ;  15  Com.  L. 
R..  502;  2  T.  R.,  763;  4  East,  380  ;  15  Ves.,  55;  2  R.  S., 
406.  sec.  77. 

"HEMURRER  to  replication.  The  plaintiffs 
\J  declared  in  covenant,  for  that  Mar.  8, 
1821,  the  defendant  assigned  to  them  a  bond 
and  warrant  of  attorney  given  by  William 
Jinks  and  Lyman  Jinks,  to  secure  the  payment 
of  $600,  and  authorized  judgment  to  be  en- 
tered thereon  and  the  money  to  be  collected  ; 
and  covenanted  that  the  Jinks  should  pay  the 
judgment  so  to  be  entered,  or  that,  on  their 
default,  he  would  pay  it,  and  that  the  plaint- 
iffs should  collect  the  whole  amount  either 
from  the  Jinks  or  from  him  the  defendant. 
The  plaintiffs  then  aver  that  they  caused  a 
judgment  to  be  entered  by  virtue  of  the  bond 
and  warrant,  and  assign-  for  breach  of  cove- 
nant, that  after  the  entry  of  the  judgment,  to 
wit:  Mar.  31,  1822,  the  defendant  fraudulently 
received  payment  of  the  debt  from  the  Jinks 
and  discharged  the  judgment,  and  that  subse- 
quently this  court  annulled  the  judgment  by 
reason  of  such  discharge,  whereby  the  plaint- 
iffs lost  the  debt,  and  the  costs  and  charges,  etc., 
and  so  they  say  the  defendant  hath  not  kept 
his  covenant.  The  defendant  pleaded  non  est 
factum  and  three  special  pleas  substantially 
alike,  the  defense  set  up  being  :  that  Apr.  11, 
1827,  he  compounded  with  his  creditors  and 
executed  a  composition  deed  of  all  his  prop- 
erty to  trustees  for  the  benefit  of  his  creditors, 
who  thereupon  executed  a  release, discharging 
him  from  all  claims  and  demands,  and  that  the 
plaintiffs  were  among  the  number  of  his  cred- 
itors who  executed  such  release.  To  these  pleas 
the  plaintiffs  replied  by  setting  forth  :  1.  The 
agreement  of  the  creditors  to  accept  an  assign- 
ment of  the  defendant's  property,  and  to  dis- 
charge him,  having  the  names  of  the  several 
creditors,  with  the  sums  due  to  them  respect- 
ively subscribed  thereto,  and  amongst  them 
the  name  of  the  firm  of  the  plaintiffs,  with  the 
sum  of  $922.18  subscribed  opposite  thereto  ;  2. 
The  release  pleaded  by  the  defendant  ;  and  3. 
The  composition  deed  executed  by  him  ;  and 
then  averring  that  the  debt  of  $922.18,  annexed 
to  the  name  of  the  plaintiffs  in  the  agreement 
to  accept  a  composition,  and  also  in  the  deed 
executed  to  the  trustees,  was  for  a  demand 
wholly  distinct  and  different  from  the  cause  of 
action  set  forth  in  the  declaration  in  this  cause; 
that  when  they  executed  the  *release  [*353 
to  the  defendant  Apr.  11,  1827,  they  were  ig- 
norant of  the  fact  that  the  defendant  had  dis- 
charged the  judgment  against  the  Messrs. 
Jinks,  and  executed  the  release  with  the  un- 
derstanding and  belief  that  such  judgment  was 
in  full  force  and  collectible  from  the  defend- 
ants therein ;  that  at  the  time  of  the  assignment 
of  the  bond  and  warrant  to  them,  they  gave  a 
notice  in  writing  to  the  defendant  to  serve  upon 
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the  Messrs.  Jinks,  apprising  them  of  the  assign- 
ment, which  the  defendant  promised  to  deliver 
to  them,  but  which  he  fraudulently  omitted  to 
do  and,  on  the  contrary  thereof,  fraudulently 
discharged  the  judgment,  without  the  knowl- 
edge or  approbation  of  the  plaintiffs;  and  that 
the  proceedings  stated  in  the  declaration  were 
had,  by  which  their  rights  under  the  assignment 
were  annulled  by  order  of  this  court,  in  con- 
sequence of  the  discharge  of  the  judgment 
against  the  Jinks  by  the  defendant.  To  this 
replication  the  defendant  demurred. 

Mr.  S.  Stevens,  for  the  defendant. 

Messrs.  D.  Gardner  and  H.  P.  Hunt,  for 
the  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  The  facts 
set  forth  in  the  pleadings  show  a  gross  case  of 
fraud  upon  the  plaintiffs  ;  if  they  are  remedi- 
less, there  must  be  some  great  defect  in  our 
system  of  jurisprudence. 
"  When  this  cause  was  before  us  upon  a  for- 
mer occasion,  10  Wend.,  477,  the  replication 
merely  averred  that  the  amount  set  opposite 
to  the  plaintiffs'  names  in  the  composition  deed 
was  $922.18,  and  that  that  amount  was  a  debt 
wholly  distinct  and  different  from  the  demand 
set  forth  in  the  declaration.  The  question  pre- 
sented by  that  replication  was,  whether  the 
deed,  which  in  terms  embraced  all  demands  and 
causes  of  action,  was  to  be  restrained  and  held 
operative  only  upon  the  debt  of  $922.18,  set 
opposite  to  the  names  of  the  plaintiffs  subscribed 
to  the  deed.  That  question  was  discussed  by  Mr. 
J.  Nelson,  and  shown,  both  upon  principle  and 
authority,  to  be  against  the  plaintiffs,  and  to  be 
within  that  class  of  cases  which  decide  that  a 
creditor's  holding  a  distinct  security  for  a  debt, 
other  than  the  one  included  in  a  composition 
354*]  *deed,  is  considered  as  a  fraud  upon 
the  other  creditors.  That  replication  was  de- 
cided to  be  bad,  and  leave  was  given  to  amend. 
At  the  close  of 'his  opinion,  Mr.  J.  Nelson  in- 
timates that  if,  in  point  of  fact,  the  plaintiffs 
were  ignorant  of  the  discharge  of  the  judgment 
having  been  executed  by  the  defendant  wheti 
they  signed  the  composition  deed,  the  fraud 
would  lie  with  the  defendant,  and  his  defense 
might  fail  Upon  that  intimation,  probably, 
the  plaintiffs  amended  their  replication,  and 
present  to  us  now  the  case  supposed  by  Mr.  J. 
Nelson.  Upon  principles  of  equity  and  com- 
mon honesty,  the  defendant  cannot  found  an 
argument  in  his  defense,  and  surely  there  is 
none  arising  from  public  policy.  The  cases 
of  Holmes  v.  Viner,  1  Esp.,  131,  and  Britton  v. 
Hughes,  15  Com.  L.  R.,  502,  show  that  where 
a  creditor,  having  two  demands,  withholds  one 
and  signs  as  a  creditor  for  the  other  only,  he 
cannot  be  permitted  subsequently  to  recover 
upon  the  demand  withheld,  and  for  two  rea- 
sons, to  wit :  because  such  conduct  is  a  fraud 
upon  the  other  creditors  and  an  act  of  oppres- 
sion towards  the  insolvent  debtor.  Many  of 
the  cases  found  in  the  books  refer  to  Cockshott 
v.  Bennett,  2  T.  R.,  763,  and  as  that  is  a  lead- 
ing case,  I  will  state  it.  The  defendants  being 
indebted  to  several  creditors,  and  insolvent,  as- 
signed all  their  effects  to  pay  11s.  in  the  pound 
to  their  creditors;  to  which  they  all  assented, 
and  signed  the  composition  deed.  The  plaint- 
iffs refused  to  sign,  as  their  debt  had  accrued 
just  before  the  failure, unless  the  debtors  would 
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give  a  note  for  the  remaining  9*. ,  which  they 
did,  and  upon  that  note  the  action  was  brought. 
The  defendants  had  a  verdict,  and  upon  a  mo- 
tion for  a  new  trial,  it  was  refused.  Ld.  Ken- 
yon  remarks,  that  the  temptation  to  give  the 
note  was  a  fraud  on  the  other  creditors.  All 
the  creditors  being  assembled  for  the  purpose 
of  arranging  the  defendants'  affairs,  they  all 
undertook  and  mutually  contracted  with  each 
other,  that  the]defendants  should  be  discharged 
from^their  debts  after  the  execution  of  the  deed; 
then  the  plaintiffs  in  fraud  of  that  engagement, 
entered  into  a  contract  with  the  defendants 
which  prevented  their  being  put  in  that  situa- 
tion, which  was  the  inducement  to  the  other 
creditors  to  sign  the  d/;ed,  and  to  relinquish  a 
part  of  their  demands.  Ashurst,  J.,  said,  if 
this  security  be  fraudulent,  *a  court  of  [*355 
law  may  avoid  it  as  well  as  a  court  of  equity  ; 
and  in  my  apprehension  it  is  a  fraud  on  the  rest 
of  the  creditors,  for  they  were  induced  to  en- 
ter into  this  agreement  on  principles  of  hu- 
manity, in  order  to  discharge  the  defendants 
from  their  incumbrances;  and  if  they  had  not 
thought  that  such  would  have  been  the  effect, 
they  would  not  probably  have  signed  the  deed, 
but  each  would  have  endeavored  to  have  ob- 
tained payment  of  his  whole  debt.  Buller,  J., 
observed,  that  the  defendants  were  absolutely 
in  the  power  of  the  plaintiffs  at  the  time  when 
the  note  was  given,  and  they  took  an  undue 
advantage  of  the  distressed  situation  of  the  de- 
fendants. In  Leicester  v.  Rose,  4  East,  380,  Ld. 
Ellenborough  remarks  upon  one  creditor's  hav- 
ing additional  security.  He  asks  :  "Was  there 
no  fraud  on  the  rest  of  the  creditors  ?  Was  there 
no  fraud  even  in  the  minds  of  the  plaintiffs  at 
the  time  ?  They  were  told  that  other  creditors 
would  not  sign  the  trust  deed  unless  they  did 
so,  and  yet  they  bargained  for  better  security 
as  the  ground  of  their  signing  it.  Therefore, 
though  this  be  not  like  some  of  the  cases  men- 
tioned, where  security  was  obtained  by  the  par- 
ticular creditors  for  more  than  the  other  cred- 
itors were  to  receive,  yet  the  principle  of  all  of 
them  is  the  same,  that  where  the  creditors  in 
general  have  bargained  for  an  equality  of  ben- 
efit and  mutuality  of  security,  it  shall  not  be 
competent  for  one  of  them  to  secure  any  pa'r- 
tial  benefit  or  security  to  himself.  This  is  the 
effect  of  all  that  has  been  said  in  those  cases." 
Ld.  Eldon,  too,  speaking  upon  the  same  sub- 
ject, 15  Ves.,  55.  says,  it  is  also  considered  a 
fraud  upon  the  creditors  ;  the  reasoning  upon 
an  argument  of  this  sort  being  that  it  is  pro- 
duced by  the  humanity  and  feeling  of  the  cred- 
itors towards  the  debtor;  but  if  it  is  competent 
to  six  out  of  seven  creditors  to  obtain  sureties, 
even  for  the  same  amount,  the  seventh  is  im- 
posed upon,  as  instead  of  having  the  evidence 
of  the  other  six  that  the  act  he  is  about  to  do 
is  reasonable,  proved  by  the  same  act  on  their 
part,  he  is  circumvented  by  them  ;  obtaining 
as  against  him  from  their  debtor  an  advantage, 
which  they  will  not  give  him  as  against  them- 
selves. 

I  have  quoted  from  these  cases  the  expres- 
sions of  distinguished  judges  to  show  what  is 
meant  by  the  act  of  one  creditor  *ob  [*356 
taining  better  terms  than  the  others  (in  case  of 
receiving  a  composition  from  an  insolvent 
debtor),  being  considered  a  fraud  upon  the 
other  creditors.  The  principle  is,  that  there 
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shall  be  perfect  equality.  If  creditors  agree  to 
accept  of  a  composition,  there  must  be  equal 
terms  entered  into  by  all;  they  must  receive  an 
equal  amount,  in  proportion  to  their  demands, 
and  upon  equal  security,  if  security  is  taken. 
Upon  the  principle  of  these  cases,  therefore,  if 
the  plaintiffs  have  taken  any  undue  advantage 
of  the  defendant;  have  exacted  any  advantage 
over  the  other  creditors,  as  a  consideration  for 
signing  the  composition  deed ;  if  they  have  re 
quired  anything  by  way  of  preference  over  the 
other  creditors,  or  anything  oppressive,  as 
against  the  defendant,  then  they  are  within  the 
principle  which  is  brought  forward  against  their 
right  to  recover.  The  facts,  however,  will  not 
justify  such  a  conclusion,.  The  transaction  out 
of  which  this  action  grows  took  place,  it  is  in- 
ferable, before  the  defendant  became  insolvent, 
and  6  years  previous  to  the  execution  of  the 
composition  deed;  it  was  not,  therefore,  an  ad- 
vantage obtained  after  an  agreement  to  release 
the  debtor  upon  terms.  There  is  no  ground 
for  saying  that  any  advantage  was  taken  of 
the  defendant's  necessities,  to  induce  him  to 
execute  the  assignment.  As  the  case  was  pre- 
sented formerly,  it  did  appear  as  if  the  plaint- 
iffs, relying  upon  this  assignment,  had  not 
presented  their  whole  demand, to  be  compound- 
ed for,  but  had  reserved  a  part  to  be  paid  in 
full.  In  that  aspect  of  the  case  the  plaintiffs 
could  not  recover  ;  nor  could  they  now,  but 
for  the  fraudulent  act  of  the  defendant,  in  de- 
priving them  of  the  benefit  of  the  judgment 
against  Jinks,  and  the  further  fact  of  their  ig- 
norance of  that  fraud,  when  they,  released  the 
defendant.  When  the  composition  deed  was 
signed,  this  part  of  their  demand  against  the 
defendant  was  considered  as  extinguished. 
Had  it  then  been  considered  as  an  existing  de- 
mand against  the  defendants,  the  assignment 
of  the  judgment  should  have  gone  to  the  trust- 
ees, for  the  benefit  of  all  the  creditors,  and  the 
plaintiffs  should  have  taken  their  proportion 
upon  the  whole  ;  but  this  demand  was  sup- 
posed to  be  satisfied  by  the  judgment  against 
Jinks,  and  to  that  alone  could  the  plaintiffs 
have  looked,  but  for  the  fraud  of  the  defend- 
ant. 

357*]  *It  is  argued  that  the  plaintiff's 
remedy,  if  any,  is  an  action  on  the  case  for 
the  fraud;  there  is  no  doubt  that  such  an  ac- 
tion would  lie,  upon  the  facts  admitted  by  this 
demurrer.butit  does  not  follow  that  the  present 
action  may  not  be  maintained.  If  this  action 
cannot  be  considered  a  fraud  upon  the  other 
creditors,  it  does  not  lie  in  the  defendant's 
mouth  to  say  that  he  has  been  guilty  of  a  fraud 
and,  therefore,  is  not  liable  upon  hjs  covenant. 
I  have  endeavored  to  show  that  this  is  not 
a  case  where  the  plaintiffs  can  be  charged  with 
having  practiced  a  fraud  upon  the  other  cred- 
itors, because  the  execution  of  the  assignment 
of  the  judgment  had  no  connection  with  the 
composition  deed;  and  because  the  plaintiffs 
supposed  their  old  demand  was  satisfied  by 
that  judgment  so  assigned  to  them,  and  hav- 
ing no  knowledge  of  their  demand  against  the 
defendant,  growing  out  of  his  fraudulent  act. 
It  is  not  fraudulent  against  the  other  creditors, 
because  it  does  not  diminish  the  fund  from 
which  they  are  to  receive  their  proportion  ; 
nor  was  any  fraud  practiced  upon  the  defend- 
ant, by  taking  advantage  of  his  necessities,  or 
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otherwise.  On  the  contrary,  the  defendant  is- 
the  fraudulent  party,  and  the  creditors  are  no 
more  defrauded,  in  respect  of  their  property, 
or  of  their  benevolent  and  humane  feelings, 
than  if  an  action  on  the  case  had  been  brought 
against  the  defendant,  which  it  is  not  denied 
might  be  maintained.  Upon  the  merits  of  thi& 
case,  therefore,  I  am  satisfied  that  the  intima- 
tion made  by  Mr.  J.  Nelson  was  founded  upon 
sound  legal  principles;  apd  if  the  amended  rep- 
lication is  good,  in  form,  t)iere  is  no  obstacle  in. 
the  way  of  the  plaintiffs'  recovery. 

In  point  of  form,  the  only  objections  to  the 
replication  which  seem  to  be  relied  upon  are 
those  of  duplicity  and  departure.  A  replica- 
tion is  not  liable  to  the  charge  of  duplicity,  if 
it  contain  no  more  facts  than  are  necessary  to 
make  out  one  point.  If,  indeed,  the  replica- 
tion consists  in  a  denial  of  the  facts  set  up  in 
the  plea,  then  it  may  be  enough,  sometimes, 
for  the  plaintiff  to  confine  himself  to  a  denial 
of  one  fact,  particularly,  if  such  denial  will  de- 
feat the  plea;  but  where  the  facts  asserted  in 
the  plea  are  not  denied,  but  the  replication  at- 
tempts to  avoid  them,  then  the  replication  may, 
like  any  other  pleading,  contain  as  many  facts 
as  are  necessary  to  make  out  the  point  which 
*avoids  the  plea.  To  determine  wheth-  [*358 
er  this  replication  is  faulty,  we  must  recur  to 
the  previous  pleadings,  and  see  what  the  point 
of  the  replication  should  be.  The  declaration 
charges  the  defendant  with  a  breach  of  cove- 
nant; and  in  that  breach  with  the  perpetration 
of  a  fraud,  in  discharging  the  judgment  against 
the  Jinks.  The  special  pleas  do  not  deny  ei- 
ther, but  set  up  extraneous  matter,  by  -way  of 
defense;  consisting  of  the  assignment  of  the  de- 
fendant's property,  the  deed  of  composition, 
in  which  all  the  creditors  of  Rogers  united, 
and  the  release  executed  by  the  plaintiffs.  It 
was  necessary  for  the  plaintiffs  either  to  deny 
the  facts  in  the  pleas,  or  such  of  them  as  would 
defeat  the  defense,  or  to  set  up  other  facts,  in 
avoidance  of  the  pleas,  and  maintain  the  cause 
of  action  set  forth  in  the  declaration.  This 
they  have  attempted  to  do.  They  cannot  deny 
the  facts  asserted  in  the  pleas,  but  have  assert- 
ed other  facts,  which,  as  I  have  endeavored  to 
show,  avoid  the  effect  of  the  facts  pleaded;  and 
in  doing  so,  it  became  necessary  to  state  facts 
enough  to  show  why  the  plaintiffs  were  not 
bound  by  their  deed  of  release.  In  showing 
that,  it  became  necessary  to  state  such  facts  as. 
would  show  a  fraud  upon  the  part  of  the  de- 
fendant, and  that  the  plaintiffs  were  not  guilty 
of  a  fraud  upon  the  other  creditors.  In  show- 
ing the  defendant  guilty  of  fraud,  they  state  the 
notice  of  the  assignment  to  the  Jinks,  which 
the  defendant  ought  to  have  served,  but  did 
not;  and  the  release  of  the  Jinks  judgment,  in 
violation  of  his  duty  and  his  covenant,  with  in- 
tent to  defraud;  and  to  show  their  own  good 
faith  towards  the  other  creditors  of  the  defend- 
ants, who  joined  in  the  deed  of  composition, 
they  state  their  ignorance  of  this  fraud  of  the 
defendant,  at  the  time  of  joining  in  the  compo- 
sition deed.  It  is  possible  that  the  replication 
contains  more  facts  than  were  necessary  to  be 
stated,  but  superfluity  does  not  vitiate.  It  does 
not,  attempt  to  give  two  answers  to  the  pleas; 
the  matter  in  avoidance  is  one  answer,  and  only 
one — it  consists  of  fraud  in  the  defendant,  and 
innocence  on  the  part  of  the  plaintiffs.  Neither, 
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alone,  would  have  been  sufficient  in  this  case. 
Had  the  plaintiffs  simply  replied  the  defend- 
ant's fraud,  it  would  have  been  said  that  as  the 
plaintiffs  knew  of  that  fraud,  they  should  have 
claimed  the  amount  of  the  judgment  against 
359*]  Jinks,  in  ^addition  to  the  $922.18.  Had 
they  omitted  to  state  the  fraud,  there  would 
have  been  no  point  in  the  replication.  In  my 
judgment,  therefore,  there  is  no  duplicity.  Nor 
is  there  any  departure;  the  replication  avoids 
the  pleas  and,  therefore,  leaves  the  declaration 
unanswered;  it  does  not  attempt  to  recover 
upon  a  different  ground  from  that  assumed  in 
the  declaration,  to  wit:  the  defendant's  cove- 
nant, and  fraudulent  breach  of  it. 

Another  objection  to  the  replication  is,  that 
it  seeks  to  avoid  the  deed  of  release,  by  aver- 
ring the  consideration  fraudulent,  which  it  is 
argued  cannot  be  done  in  a  court  of  law.  The 
Revised  Statutes  which  treat  of  evidence  de- 
clare, 2  R.  8.,  406,  sec.  77:  "In  every  action 
upon  a  sealed  instrument,  and  where  a  set  off 
is  founded  upon  any  sealed  instrument,  the 
seal  thereof  shall  only  be  presumptive  evidence 
of  a  sufficient  consideration,  which  may  be  re- 
butted in  the  same  manner,  and  to  the  same 
•extent  as  if  such  instrument  were  not  sealed." 
The  construction  which  has  already  been  put 
upon  this  statute  is,  that  in  cases  where  the  suit 
of  the  defense  rests  upon  a  sealed  instrument, 
the  consideration  may  be  impeached  in  the 
same  manner,  and  to  the  same  extent  as  if  the 
instrument  was  without  a  seal. 

The  defendant  also  seeks  to  attack  the  dec- 
laration, but  having  pleaded  the  general  issue, 
he  is  estopped  from  saying,  upon  his  demurrer 
to  the  replication,  that  the  declaration  is  de- 
fective. This  is  a  most  salutary  rujle,  and  this 
•case  exemplifies  the  propriety  of  it.  A  plea  to 
the  merits  is  an  admission,  so  far  as  pleading 
is  concerned,  that  the  declaration  is  good  in 
form  and  substance.  Hence  a  party  cannot 
plead  and  demur  to  the  same  pleading.  If  the 
defendant  thought  the  declaration  insufficient, 
he  should  have  demurred  at  once,  and  not 
drawn  the  plaintiff  into  a  long  train  of  special 
pleading;  and  thus  made  a  large  bill  of  costs, 
and  consumed  the  time  of  the  court  in  discuss- 
ing unimportant  matters. 

Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  replication  is  good,  in  form  and  sub- 
stance. 

Jndgment  for  plaintiff  on  demurrer;  leave  to 
defendant  to  rejoin,  on  payment  of  costs. 

Overruled— 4  Denio,  65,  66. 

Explained-7  Daly,  323. 

Cited  in— 14  Hun,  207  ;  1  Barb.,  17  ;  10  Barb.,  312. 


The  statutory  provision  that  an  action  shall  not 
abate  by  the  death  of  one  of  several  defendants,  ap- 
plies only  to  cases  where  the  cause  of  action  sur- 


36O*]  *WILLIAMS  v.  KENT  ET  TJX. 

Liability  of  Husband  for  Wife's  Debts — After 
Her  Death  it  Extends  Only  to  Assets — Abate- 
ment of  Suit  against  Both  on  Deat7t  of  Wife 
— Statute. 

An  action  against  husband  and  wife  for  the  debt 
of  the  wife  dum  imla,  abates  by  the  death  of  the 
wife  after  commencement  of  suit  and  before  dec- 
laration. 

The  statute  declaring:  the  husband  liable  for  the 
debts  of  his  wife,  contemplates  a  new  suit  apainst 
the  husband  after  the  death  of  the  wife,  in  which 
he  is  answerable  only  for  assets,  nnless  he  neglects 
to  take  out  letters  or  administration. 

WEND.  15 


Citations— 1  Chit.  PI.,  44 ;  1  Bl.  Com.,  443,  n.  5 ;  2 
Kent,  Com.,  145;  1  Bac.  Abr.,  tit.  Baron  &  Feme,  485; 
Reeves,  Dom.  Kel.,  71,  72 ;  1  Selw.  N.  P.,  202,  203 ;  3  P. 
Wms,,  409 ;  2  R.  S.,  75,  sec.  29 ;  386,  sec.  1 :  1  R.  L., 
519,  sec.  9 ;  8  &  9  W.  3,  ch.  11,  sec.  7 :  2  Tidd.  849. 

T)LEA  in  abatement.  The  plaintiff  declared 
X  in  assumpsit  for  a  debt  of  the  wife  dum  sola, 
suggesting  her  death  between  the  commence- 
ment of  the  suit  and  the  filing  of  the  declara- 
tion. The  husband  pleaded  the  death  of  the 
wife  in  abatement;  to  which  plea  the  plaintiff 
demurred. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  in- 
sisted that  the  provision  of  the  Revised  Stat- 
utes, that  an  action  shall  not  abate  by  the  death 
of  one  of  several  defendants,  is  decisive  of  this 
case,  2  R.  S.,  386,  sec.  1.  In  respect  to  the 
death  of  one  of  several  plaintiffs,  the  suit  does 
not  abate,  if  the  cause  of  action  survives;  but 
there  is  no  such  qualification  as  to  defendants, 
and  the  law  upon  this  subject  was  purposely 
changed,  as  will  be  seen  by  referring  to  the 
previous  statute,  1  R.  L.,  519,  and  the  revisers' 
notes.  Besides,  the  statute  positively  enacts 
that  a  husband  shall  be  liable  as  administrator 
for  the  debts  of  his  wife;  and  if  he  do  not  take 
out  letters  of  administration  on  her  estate,  he 
shall  be  presumed  to  have  assets  in  his  hands 
sufficient  to  satisfy  her  debts,  and  shall  be  lia- 
ble therefor,  2  R.  S.,  75,  sec.  29.  Besides,  no 
case  can  be  found  in  which  it  has  been  de- 
cided that  the  action  abates  by  the  death  of  the 
wife  pendenle  lite.  The  rule  is  laid  down  to  be 
otherwise  in  the  elementary  writers,  but  they 
are  unsupported  by  decided  cases. 

Mr.  W.  C.  Noyes,  for  the  defendant,  con- 
tended that,  by  the  death  of  the  wife,  the  suit 
abated ;  that  the  right  to  sue  a  husband  for  the 
debts  of  his  wife,  contracted  dum  sola,  resulted 
only  from  the  relation  of  the  parties,  and  not 
from  any  *equities  growing  out  of  such  [*36 1 
relation.  When  the  connection  ceases,  the  ob- 
ligation ceases,  unless  during  coverture  it  is 
made  the  debt  of  the  husband  by  a  judgment 
against  him.  In  support  of  this  position,  he 
cited  Reeves,  Dom.  Rel.,  67,  71;  2  Kent,  Com., 
143,  etc.  ;  Clancy,  Rights  of  Women,  p.  13 ; 
Com.  Dig  ,  Baron  &  Feme,  2c;  Vin.  Abr., 
Baron  &;Feme,  X.,  15,  E,a,  3,  and  Supp.,  501, 
Baron  &  Feme,  G,  A;  Roper,  Prop.,  74;  1  Sch. 
&  L.,  263  ;  3  Mod.,  186  ;  1  Esp.  N.  P.,  122 ;  1 
Dane,  Abr.,  353;  1  Bl.  Com.  (by  Chit.),  443,  n. 
44;  Chit.,  Cont.,  38;  1  Chit.  PI.,  47.  As  to  the 
provision  of  the  Revised  Statutes  in  reference 
to  the  surviving  of  actions,  the  Legislature  did 
not  intend  to  change  the  law;  they  could  not 
have  had  a  case  like  the  present  in  view,  as  is 
manifest  from  the  other  provision  referred  to 
by  the  plaintiff's  counsel,  declaring  the  hus- 
band liable  for  the  assets  of  his  wife,  in  which 
the  Legislature  manifestly  contemplated  that 
the  husband  should  be  sued  as  the  administra- 
tor of  his  wife.  The  correct  course  has  been 
adopted  by  the  defendant;  by  his  plea  the  pres- 
ent suit  abates,  and  he  is  relieved  from  indi- 
vidual responsibility,  and  becomes  liable  to  a 
new  action,  whether  he  takes  out  administra- 
tion or  not. 

By  the  Court,  Nelson,  J.  The  question  pre- 
sented is,  whether  the  defendant  is  liable  for 
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the  debts  of  his  wife,  in  a  case  where  a  suit 
had  been  commenced  against  husband  and 
wife  before  the  death  of  his  wife,  but  had  not 
been  prosecuted  to  judgment  previous  to  her 
decease.  It  is  a  question  too  plain  for  argu- 
ment. The  authorities  are  abundant  and  full 
to  show  that  the  suit  abates  if  the  wife  dies  be- 
fore judgment.  1  Chit.  PL,  44  ;  1  Bl.  Com., 
last  Loud,  ed.,  443,  n.  5;  2  Kent,  Com.,  145;  1 
Bac.  Abr.,  tit.  Baron  &  Feme,  485  ;  Reeves, 
Dom.  Rel.,  71,  72;  1  Selw.  N.  P.,  202.  203  ;  3 
P.  Wms.,  409. 

By  the  2  R.  S.,  75,  sec.  29,  the  husband,  if 
otherwise  competent  according  to  law,  shall  be 
solely  entitled  to  administration  on  the  estate 
of  his  wife,  but  shall  bejiable  as  such  admin- 
istrator for  the  debts  of  *  his  wife  to  the  extent 
of  the  assets  received  by  him  ;  and  if  he  shall 
362*]  neglect  to  take  out  letters,  *he  shall  be 
presumed  to  have  assets  in  his  hands  sufficient 
to  satisfy  her  debts,  and  shall  be  liable  there- 
for. The  assets  here  mentioned  refer  to  choses 
in  action  of  the  wife  that  were  not  reduced  to 
the  possession  of  the  husband  during  covert- 
ure. 2  Kent,  Com.,  145.  The  plaintiff  cannot 
avail  himself,  upon  this  record,  of  this  provis- 
ion of  the  statute  for  the  purpose  of  continu- 
ing the  suit.  A  recovery  here  would  make  the 
defendant  personally  liable,  without  regard  to 
assets;  the  statute  does  not  authorize  this,  ex- 
cept in  case  of  neglect  to  take  out  letters  of  ad- 
ministration; then  sufficient  assets  will  be  pre- 
sumed. The  question  as  to  assets  can  arise 
when  a  new  suit  is  brought  against  the  defend- 
ant solely,  and  not  before.  After  the  death  of 
the  wife,  the  husband  is  not  liable  as  such, and 
it  is  upon  this  ground  alone  that  he  is  sought 
to  be  charged  by  the  declaration  in  this  case. 

Nor  does  sec.  1,  2  R.  8.,  386,  apply  to  this 
case.  That  section  must  be  construed  as  ap- 
plicable only  where  the  cause  of  action  sur- 
vives against  the  surviving  defendant.  This 
was  so  by  express  terms  in  the  old  Statute,  1 
R.  L.,  519,  sec.  9,  and  in  8  and  9  Wm.,  III.,  ch. 
11,  sec.  7;  2  Tidd,  849.  Surely  the  Legislature 
did  not  intend  to  continue  the  suit  against  a 
surviving  defendant,  not  legally  liable  individ- 
ually in  the  case,  and  where  the  cause  of  action 
had  ceased  to  exist.  v 

Judgment  for  defendant. 

Cited  in— 49  N.  Y.,  128. 


TAPPAN  ET  AL.  «.  ELY. 

Note — Indorsement  on  Back  Concerning  Payment 
— Effect  of  Notice — Negotiability  not  Affected 
— Defense. 

An  indorsement  on  the  back  of  a  promissory  note, 
making1  its  payment  dependent  on  a  contingency, 
does  not  affect  its  negotiability  ;  its  only  effect  is  to 
give  notice  of  the  consideration  to  subsequent  hold- 
ers. 

In  a  suit  on  such  note  by  a  subsequent  holder,  the 
maker  may  avail  himself  of  any  defense  which  he 
could  set  up  against  the  payee. 

NOTE.— Negotiable  paper— Memoranda  on  back — 
Effect  of.  In  connection  with  the  above  case  of 
Tappan  v.  Ely,  see  Woodworth  v.  Bank  of  America, 
19  Johns.,  391.  note ;  Sanders  v.  Bacon,  8  Johns.,  485 ; 
Dewey  v.  Reed,  40  Barb.,  17  ;  Benedict  v.  Cowden,  49 
N.  Y.,  396,  405 ;  Farmers'  Bank  v.  Ewing,  78  Ky., 
266;  Henry  v.  Coleman,  5  Vt.,  402 ;  Barnard  v.  Gush- 
ing, 4  Met.,  231 ;  Blake  v.  Coleman,  22  Wis.,  416 ; 
Brill  v.  Crick,  1  Mees.  &  W..  232  ;  Stone  v.  Metcalf,  4 
Camp.,  217 ;  1  Dan.  Neg.  Inst.,  158-160. 
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Citations— 4  Camp.,  126 ;  4  Barn.  &  Aid.,  25 ;  Chit 
Bills.  60 ;  8  Johns.,  485. 

T\  EMURRER.  The  plaintiffs  declared  as  the 
±J  indorsees  of  two  promissory  notes  made 
by  the  defendant,  dated  Apr.  20,  1828,  payable 
to  W.  W.  Edwards  &  Co.  or  order,  one  in  six 
months  and  the  other  in  twelve  months  after 
date.  The  defendant  pleaded  that,  at  the  time 
of  the  making  of  the  notes,  there  *was  [*363 
a  condition  indorsed  upon  them  to  the  effect, 
that  they  [were  to  be  delivered  to  the  payees 
by  A.  H.  Ely  (a  person  different  from  the 
maker,  whose  name  is  Giles  S.  Ely),  as  security 
for  accepting  for  A.  H.  Ely  to  the  amount  of 
the  notes ;  and  if  A.  H.  Ely  should  well  and 
truly  pay  the  money  arising  from  certain  funds 
to  the  discharge  of  the  notes  made  by  the  de- 
fendant, the  notes  to  be  void.  The  defendant 
then  avers,  that  before  the  commencement  of 
this  suit,  A.  H.  Ely  did  pay  and  satisfy  to  W. 
W.  Edwards  &  Co.  the  amount  for  which  they 
had  accepted  for  him;  and  that  the  notes  were 
transferred  to  the  plaintiffs  long  after  they  be- 
came due,  to  wit:  Oct.  1,  1829.  The  plaintiffs 
replied,  that  A.  H.  Ely  did  not  pay  and  satisfy 
to  W.  W.  Edwards  &  Co.  the  amount  for 
which  they  had  accepted  for  him,  in  modo  et 
forma,  etc.  To  this  replication  the  defendant 
demurred. 

Mr.  C.  P.  Kirkland,  for  the  defendant,  in- 
sisted that,  as  the  notes  were  not  payable  at  all 
events,  but  were  dependent  on  a  contingency, 
they  were  not  within  the  statute  valid  and  ne- 
gotiable notes, and  consequently  that  the  plaint- 
iffs were  not  entitled  to  sustain  this  action. 

Mr.  M.  T.  Reynolds,  contended  that  the 
negotiability  of  the  notes  was  not  affected  by 
the  indorsement  of  the  condition.  He  cited  8 
Johns.,  485;  3  Cow.,  119. 

By  the  Court,  Savage,  Ch.  J.  The  replica- 
tion is  clearly  good.  It  is  true  that  in  England 
an  indorsement  on  the  back  of  a  promissory 
note  has  been  considered  part  of  the  note  itself 
— that  the  note  was  conditional  and,  therefore, 
not  negotiable  under  the  statute,  4 Camp.,  126; 
4  Barn.  &  Aid.,  25  ;  Chit,.  Bills,  60  ;  but  in 
Sanders  v.  Bacon,  8  Johns. ,  485,  this  court  de- 
cided that  the  indorsement  on  the  back  of  the 
note  was  no  part  of  the  note  ;  that  its  only  ef- 
fect was  to  show  the  consideration,  and  to  oper- 
ate as  a  notice  to  any  person  who  might  pur- 
chase the  note.  If  this  court  was  correct  in 
saying  that  the  indorsement  is  no  part  of  the 
note  itself,  then  the  demurrer  cannot  be  sus- 
tained, for  the  note  on  its  face  is  perfect.  No 
injury  can  accrue  to  the  defendant,  as  he  can 
*make  any  defense  which  he  could  if  [*364 
the  suit  was  brought  in  the  name  of  the  payees. 

Judgment  for  plaintiff  on  demurrer  ;  leave  to 
rejoin,  on  payment  of  costs. 

Cited  in— 49  N.  Y.,  404.  406 ;  10  Blatchf.,  288. 


CATSKILL  BANK  «.  STALL  ET  AL. 

Partnership — Firm  Bound  an  againstEona,  Fide 
Holder  on  Note  Indorsed  by  Individual  Part- 
ner in  Firm  Name — Notice  of  Protest —  Where 
Sent — Ordinary  Diligence  in  Ascertaining  Res- 
idence of  Indorsers,  Necessary. 

Where  the  name  of  a  firm  is  affixed  to  negotiable 
paper  by  one  of  the  members  thereof  for  the  ac- 
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commodation  of  a  third  person,  and  the  note  is  dis- 
counted by  a  bank  without  the  knowledge  of  such 
fact,  the  other  members  of  the  firm  are  bound,  al- 
though the  note  is  given  out  of  the  course  of  the 
partnership  business,  and  without  their  knowledge 
and  assent. 

Where  a  notice  of  protest  was  sent  per  mail  to  a 
town  designated  by  the  agent  who  procured  the  dis- 
count of  a  note  at  a  bank,  in  answer  to  an  inquiry 
made  by  the  cashier  at  the  time  of  the  discount, 
such  notice  was  held  sufficient,  although  there  hap- 
pened to  be  four  postoffices  in  -the  town,  and  the 
postoffice  of  the  name  of  the  town  was  9  miles  dis- 
tant from  the  residence  of  the  indorser,  while 
another  postofflce  in  the  same  town  was  kept  at  the 
very  place  where  he  resided. 

Citations— 7  Wend.,  158,  309 ;  14  Wend.,  133 ;  Chit. 
Bills,  30.  230 ;  7  East,  210 ;  1  Maule  &  S.,259 ;  12  East, 
317  :  1  Camp.,  82 ;  8  Johns.,  177  ;  5  Wend.,  587  ;  11 
Wend.,  187. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Greene  Circuit  in  Oct.  ,1883,  before  the  Hon. 
Charles  H.  Ruggles,  one  of  the  Circuit  Judges. 
The  suit  was  brought  upon  a  note  made  by 
one  Edward  Shook,  for  $1,000,  dated  Feb.  20, 
1833,  payable  60  days  after  date,  to  the  order 
of  Jacob  I.  Stall  &  Co.,  and  indorsed  in  the 
name  of  the  firm  by  Henry  Teats,  Jr.,  one  of 
the  members  of  the  firm,  which  consisted  of 
Jacob  I.  Stall,  Henry  Teats,  Jr-.,  and  John  J. 
Traver.  The  note  was  discounted  by  the  Bank, 
and  when  due  it  was  protested  for  non-pay- 
ment and  notice  of  protest  sent  per  mail.  Jacob 
I.  Stall  alone  defended,  and  rested  his  defense 
upon  two  grounds:  1.  That  the  note  was  made 
and  the  name  of  the  firm  subscribed  to  it  for 
the  accommodation  of  the  maker,  without  his 
knowledge  or  assent ;  and  that,  consequently, 
the  name  of  the  firm  being  pledged  in  a  matter 
not  relating  to  the  business  of  the  firm,  the 
plaintiffs  were  not  entitled  to  recover;  and  2. 
That  due  notice  of  non  payment  had  not  been 
given.  As  to  the  first  ground  of  defense,  it  ap- 
365*]  peared  that  the  note  was  *drawn  and 
indorsed  for  the  sole  benefit  of  the  maker.who 
received  the  whole  avails  of  it;  that  Teats, who 
indorsed  the  name  of  the  firm,  was  the  brother- 
in-law  of  the  maker;  that  Traver  took  an  in- 
terest in  procuring  the  note  to  be  discounted, 
and  that  Stall,  the  partner  who  defended  the 
suit,  knew  nothing  about  the  transaction.  One 
Reynolds  was  employed  as  an  agent  to  procure 
the  note  to  be  discounted,  who  proceeded  to 
Catskill  and  offered  the  note  to  the  cashier  for 
discount,  saying  he  wanted  him  to  do  a  note  of 
Shock's;  but  he  could  not  state  what  he  told 
the  cashier  as  to  whom  the  money  was  for, 
though  he  said  he  did  not  tell  him  that  Shook 
wanted  the  money.  The  note  was  discounted 
and  the  avails  paid  to  Reynolds,  from  whom  it 
passed  to  the  maker  of  the  note.  Traver  told 
Reynolds  he  wanted  part  of  the  money,  and  it 
appeared  that  the  maker  let  him  have  $200  of 
it  which,  however,  he  repaid  in  the  course  of 
a  few  days.  As  to  the  notice  of  non-payment, 
the  following  facts  appeared:  when  the  cashier 
took  the  note,  he  inquired  of  Reynolds  who 
the  firm  of  Jacob  I.  Stall  &  Co.  consisted  of, 
and  witness  told  him  who  they  were,  where 
they  lived,  and  where  their  store  was;  that  the 
store  was  at  Jackson  Corners  where  Stall  lived, 
and  Traver  resided  on  the  wharf  at  Red  Hook. 
To  the  inquiry  of  the  cashier  where  he  should 
direct  his  letters  if  he  should  wish  to  write, 
Reynolds  told  him  that  by  directing  letters  to 
Red  Hook,  they  would  get  them  sooner  than  if 
directed  anywhere  else.  The  notice  of  non- 
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payment  was  directed  to  John  I.  Stall  &  Co., 
at  Red  Hook,  and  sent  per  mail  the  day  of  pro- 
test. There  are  four  postoffices  in  the  Town 
of  Red  Hook,  viz. :  Upper  Red  Hook  postoffice, 
at  the  upper  village  ;  Tivoli,  at  Upper  Red 
Hook  landing;  Barry  town  postoffice,  at  Lower 
Red  Hook  landing;  and  Red  Hook  postoffice, 
at  the  Village  of  Lower  Red  Hook.  Traver  re- 
sided in  the  winter  of  1833  at  the  Upper  Red 
Hook  Landing,  the  postoffice  at  which  place, 
called  Tivoli,  is  9  miles  distant  from  the  post- 
office  called  the  Red  Hook  postoffice.  The 
judge  charged  the  jury  that  if  the  cashier  in- 
quired of  Reynolds  as  to  the  residence  of  the 
defendants,  and  what  place  was  nearest  and 
most  proper  to  direct  a  notice  to,  and  was  in- 
formed by  him  that  Red  Hook  was  such  place, 
it  was,  under  the  circumstances,  sufficient  dili- 
gence *on  the  part  of  the  holders  of  the  [*3O6 
note,  and  that  the  notice  sent  to  Red  Hook  was 
sufficient  to  charge  the  indorsers.  And  upon 
the  other  point,  he  instructed  them  that  if  the 
plaintiffs  had  any  knowledge  that  the  note  was 
indorsed  by  Teats  without  the  knowledge  of 
Stall,  for  the  benefit  of  another  person,  they 
could  not  recover ;  but  that  the  plaintiffs 
being  the  holders  of  the  note  as  negotiable  pa- 
per, were  entitled  to  recover  against  the  de- 
fendant Stall,  if  they  received  the  note  in  good 
faith,  without  knowledge  that  Stall  had  not  as- 
sented to  the  indorsement,  although  it  was  in- 
dorsed by  one  of  the  partners  in  the  name  of 
the  firm  without  his  knowledge  or  assent,  and 
for  the  accommodation  and  benefit  of  the  draw- 
er alone.  The  defendant  excepted  to  the  charge. 
The  jury  found  a  verdict  for  the' plaintiffs. 
The  defendant  asks  for  a  new  trial. 

-Mr.  C.  Bushnell,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Nelson,  /.  There  is  nothing 
in  the  testimony  or  upon  the  face  of  the  note 
disclosing  to  the  plaintiffs  that  the  indorsement 
of  the  firm  of  which  the  defendants  are  mem- 
bers, was  made  for  the  accommodation  of 
the  maker.  On  the  contrary,  the  note  being 
made  payable  to  the  firm,  the  fair  inference  is 
that  it  passed  out  of  their  hands  in  the  usual 
course  of  business.  The  plaintiffs  are  bonafide 
holders  for  full  value  according  to  the  proof;  and 
the  firm  is  therefore  liable,  though  its  name  was 
used  out  of  the  partnership  dealings  and  with- 
out the  knowledge  or  assent  of  one  of  its  mem- 
bers. 7  Wend.,  158;  Id.,  309;  14 Id.,  133;  Chit. 
Bills,  30;  7  East,  210. 

The  only  question  of  any  doubt  in  the  case 
is.  as  to  the  sufficiency  of  the  notice  of  the  dis- 
honor of  the  note.  We  hawe  seen  that  we  must 
consider  and  decide  this  case  as  if  the  indorse- 
ment of  the  firm  had  been  made  in  .pursuance 
of  proper  authority,  and  that  the  defendants 
are  legally  liable  upon  due  notice,  the  same  as  if 
the  note  had  been  made  in  the  regular  business 
of  the  concern ;  and  in  such  case,  upon  general 
*principles,  as  well  as  upon  adjudged  [*3€>7 
cases  on  the  point,  notice  given  to  one  of  the 
partners  is  sufficient.  Chit.  Bills,  230;  1  Maule 
&  S.,  259;  12  East,  317;  1  Camp.,  82.  The 
holders  must  use  ordinary  diligence  in  ascer- 
taining the  place  of  residence  or  of  business  of 
the  indorsers,  and  in  giving  notice  of  the  dis- 
honor of  the  note,  either  personally  or  by  due 
course  of  mail.  Any  laches  in  this  respect  will 
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discharge  the  indorsers.  The  question  of  dili- 
gence is  a  mixed  one  of  law  and  fact,  and 
should  be  submitted  to  the  jury.  8  Johns. .  177. 
When  there  is  no  dispute  about  the  facts,  it.  is 
a  question  of  law.  11  Id.,  187.  In  the  case  of 
The  Bank  of  Uticav.  Davidson,  5  Wend.,  587, 
the  notice  was  directed  to  the  defendant,  at 
Bainbridge,  Chenango  Co.,  and  sent  per  mail; 
it  turned  out  that  he  had  removed  some  few 
months  before  to  Masonville,  Delaware  Co. 
The  agent  of  the  maker,  who  presented  the 
note  to' the  Bank  for  discount  informed  a  clerk 
that  the  defendant  lived  in  Bainbridge,  and 
the  clerk  made  a  memorandum  of  it  according 
to  custom.  There  was  a  postoffice  near  "the 
residence  of  the  defendant,  and  the  one  in  Bain- 
bridge,  where  the  notice  was  directed,  was  12 
or  14  miles  distant.  This  court  adjudged  the 
notice  to  be  sufficient,  and  considerable  stress 
was  laid  upon  the  information  given  by  the 
agent,  on  the  ground  that  his  relation  to  the 
parties  to  the  note  authorized  a  reasonable  con- 
fidence in  his  representations.  There  were 
other  considerations  referred  to  and  relied  upon 
but  this  was  the  leading  one.  The  case  under 
review  is  much  stronger  on  this  point.  Rey- 
nolds was  sent  to  the  Bank  by  Traver,  one  of 
the  defendants,  who  had  some  interest  in  the 
note;  at  least,  he  told  him  he  wanted  part  of 
the  money,  and  afterwards  received  $200  of  it, 
though  it  was  subsequently  repaid  to  the  maker. 
Under  these  circumstances,  we  are  of  opinion 
it  was  proper  for  the  judge  to  advise  the  jury 
that  if  Reynolds  gave  direction  concerning  the 
place  where  letters  should  be  sent  to  reach  the 
indorsers,  "in  the  shortest  time,  that  the  Bank 
were  justified  in  trusting  to  the  information, 
and  directing  them  accordingly.*  Clearly, 
Traver  himself  ought  not  to  be  permitted  to  set 
up  that  the  messenger  whom  he  had  sent  to  the 
plaintiffs  to  get  the  note  discounted  had  misled 
them.  The  cashier  had  made  full  and  partic- 
368*]  ular  inquiries  of  *him,  and  the  weight 
of  the  evidence  is  with  the  verdict  of  the  jury 
that  he  was  advised  to  send  to  Red  Hook,  as 
letters  would  be  most  speedily  received  by  the 
defendants  from  that  place.  We  do  not  intend 
to  say  that  the  information  derived  from  the 
agent  of  the  makers,  who  presents  the  note  for 
discount  is,  alone,  sufficient  diligence  on  the 
part  of  the  Bank  in  ascertaining  the  residence 
of  the  indorsers  ;  application  may,  undoubt- 
edly, very  properly  be  made  to  him  for  such 
information  ;  but  here  the  messenger  was  sent 
by  one  of  the  defendants,  and  as  to  all  the  in- 
formation reasonably  and  customarily  sought 
for  by  the  Bank,  in  such  a  transaction,  may  be 
looked  upon  as  staading  in  his  place.  If  Tra- 
ver, himself,  had  given  it,  there  would  have 
been  an  end  of  the  question. 

The  case  operates  harshly  upon  Stall,  as  he 
had  no  knowledge  of  nor  his  house  any  benefit 
from  the  note  ;  both  his  partners,  however, 
were  privy  to  it;  one  indorsed,  and  the  other 
procured  the  discount,  and  they  are  clearly  re- 
sponsible to  him  for  tJie  amount  of  this  recovery, 
together  with  costs  and  charges.  \ 

Affirmed— 18  Wend.,  466. 

Partnership— Note  given  bj/  one  partner  in  name 
of  nrm.  Cited  in— 13  N.  Y.,  315 ;  14  N.  Y.,  628,  629  ; 
16  N.  Y.,  136  ;  26  N.  Y.,  508 ;  6  Hun,  347;  59  Barb.,  233; 
66  Barb.,  193. 

Notice  of  protest—  When  sufficient.  Distinguished 
-21  Wend.,  645 ;  34  Am.  Dec.,  282. 
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Cited  in— 31  Wend.,  13 ;  16  N.  Y.,  340 ;  20  N.  Y.,  410; 
51  N.  Y.,  93,  32  Barb.,  544;  4  How.  U.  S.,  347 ;  33 
Cal.,  183. 


MARQUISSEE  v.  ORMSTON. 

Distress  for  Rent — Affidavit — When  Defective, 
Landlord  Liable  for  Trespass — Case — New 
Trial — Excessive  Damages. 

The  affidavit  accompanying  a  warrant  of  distress 
for  rent  must  state  the  time  for  or  during  which 
the  rent  accrued;  it  is  not  enough  to  state  the 
amount  of  rent,  and  the  time  up  to  which  it  is 
claimed. 

Where  the  affidavit  is  defective,  the  landlord  fails 
to  show  a  right  to  distrain,  and  is  liable  to  an  ac- 
tion of  trespass  for  property  taken  under  the  war- 
rant. 

Where  there  is  a  mere  irregularity,  the  remedy  is 
by  action  on  the  case. 

A  new  trial  will  not  be  granted  for  the  excessive- 
ness  of  the  damages,  where  a  jury  give  $150,  al- 
though property  was  sold  only  to  the  amount  of 
$35,  in  a  case  of  distress  for  rent,  where  the  affida- 
vit was  not  conformable  to  the  statute. 

Citations— 2  R.  S.,  501,  sec.  S];  1  R.  S.,  746.  sec.  12. 

THIS  was  an  action  of  trespass,  tried  at  the 
Otsego  Circuit  in  Apr.,  1834,  before  the 
Hon.  Robert  Mpnell,  one  of  the  Circuit  Judges. 

The  defendant  sold  property  of  the  plaint- 
iff under  a  distress-warrant,  to  satisfy  a  claim 
of  rent,  for  which  an  action  of  trespass  was 
brought.  The  defendant  justified  \mder  the 
warrant  *whereby  the  constable  was  [*36O 
directed  to  distrain  the  goods  and  chattels  of 
the  plaintilf,  in  the  houses  and  premises  occu- 
pied by  him,  in  the  town,  etc.,  for  $16.70,  be- 
ing the  sum  due  for  rent  for  said  premises, 
Aug.  12,  1832.  Accompanying  the  warrant 
was  an  affidavit  of  the  defendant,  that  the  sum 
of  $16.70  was  due  to  him  from  the  plaintiff, 
for  rent  of  the  premises  mentioned  in  the  war- 
rant, it  being  the  amount  of  rent  due  up  to 
Aug.  12,  1832.  The  plaintiff  objected,  that 
the  affidavit  was  defective,  in  not  stating  the 
time  for  which  the  rent  had  accrued.  The 
judge  sustained  the  objection.  The  plaintiff 
then  proved  the  value  of  the  property  sold  to 
be  $34.50;  that  the  sale  of  his  property  caused 
a  pressure  upon  him  by  his  creditors;  that  he 
was  nearly  broke  up  in  his  business,  as  a 
blacksmith,  and  that  his  business  since  had  not 
been  as  good  as  it  was  before  that  event.  The 
jury  found  a  verdict  for  the  plaintiff,  with 
$150  damages.  There  was  other  evidence  in 
the  case,  which  it  is  deemed  unessential  to  no- 
tice. The  defendant  asks  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  Li.  C.  Saxton,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  which  it  is  necessary  or  prpper  to  dis- 
cuss is  the  point  decided  by  the  judge,  to  wit: 
whether  the  affidavit  of  the  landlord  was  a 
compliance  with  the  statute.  The  language  of 
the  statute  is:  "  That  no  officer  shall  proceed 
to  make  distress  for  rent,  unless  there  be  an- 
nexed to  or  delivered  with  the  warrant  of  dis- 
tress an  affidavit  made  by  the  landlord,  for 
whose  benefit  the  distress  is  to  be  made,  or  by 
his  agent  or  receiver,  before  some  officer  au- 
thorized to  administer  oaths,  specifying  the 
amount  of  rent  due,  and  the  time  for  which  it 
accrued."  2  R.  S.,  501,  sec.  8.  An  analogous 
provision  is  found  in  1  R.  S.,  746,  sec.  12. 

WEND.  15. 
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There,  when  an  execution  is  issued  and  served 
upon  goods  upon  demised  premises,  when  rent 
is  due,  the  landlord,  may  give  notice  to  the  of- 
ficer having  the  process  of  the  amount  claimed 
to  be  due,  "and  the  time  during  which  the 
37O*]  same  accrued,"  and  *shall  accompany 
such  notice  with  an  affidavit  of  its  truth.  The 
reason  for  this  appears  in  the  next  section,  to 
wit:  that  no  more  than  a  year's  rent  may  be 
collected  in  this  manner.  In  that  case  it  would 
seem  that  a  notice  stating  the  amount  of  rent 
•due  on  a  certain  day,  without  specifying  when 
the  rent  commenced,  would  not  be  a  compli- 
ance with  the  statute,  as  it  would  not  show 
that  no  more  than  one  year's  rent  was 
claimed.  In  this  case  the  same  reason  does 
not  exist,  to  the  same  extent.  The  object  of  an 
affidavit,  in  this  case,  probably  is  to  guard  the 
tenant  from  liability  to  a  second  distress  for 
the  same  rent;  that  object  is  attained  as  well 
by  an  affidavit  showing  when  the  rent  became 
•due  and  payable,  as  by  one  showing  its  com- 
mencement" and  the  period  when  it  accrued, 
because  the  landlord  having  received  rent  to  a 
particular  time,  can  never  go  back  beyond  that 
time  to  recover  rent.  In  addition  to  this  rea- 
son for  the  statute,  there  is  but  one  other 
which  suggests  itself,  and  that  is,  that  it  may 
appear  that  no  more  than  six  years'  rent  are 
distrained  for.  But  whatever  reasons  may 
have  influenced  the  Legislature,  the  direction 
is  clear  and  explicit  that  the  affidavit  shall 
specify  "the  amount  of  rent  due,  and  the  time 
for  which  it  accrued."  The  affidavit,  in  the 
present  instance,  should  have  stated  the  com- 
mencement, as  well  as  the  termination,  of  the 
time  when  the  rent  accrued.  When  there  is 
no  ambiguity  in  the  language  of  a  statute,  the 
court  have  no  right  to  understand  it  in  any 
other  sense  than  according  to  the  plain  import 
of  the  terms  used  by  the  Legislature. 

The  defendant  also  contends  that  the  verdict 
is  against  law  and  evidence,  and  that  the  dam- 
ages are  excessive  He  insists  that  the  relation 
of  landlord  and  tenant  was  shown  to  exist  be- 
tween him  and  the  defendant,  and  that  for  an 
irregularity  in  the  proceedings,  if  the  proceed 
ings  should  be  deemed  to  be  irregular,  trespass 
does  not  lie.  On  the  other  hand,  the  plaintiff 
insists  that  such  relation  did  not  exist;  that  the 
promise  to  pay  rent  was  obtained  by  fraud. 
From  the  evidence  adduced  on  the  trial,  it 
may  well  be  questioned  whether  the  relation  of 
landlord  and  tenant  did  fairly  exist  between 
the  parties.  If,  however,  it  did  properly  and 
legally  exist,  still  the  irregularity  complained 
of,  going,  as  it  does,  to  the  right  to  distrain, 
the  action  of  trespass  would  lie,  though  for 
371*]  any  irregularity  in  the  *proceedings, 
where  the  right  existed,  case  only  would  be 
the  proper  action.  The  damages,  it  is  true, 
seem  to  be  large,  in  comparison  with  the  value 
of  the  plaintiff's  property  sold;  but  there  was 
evidence  that  the  plaintiff's  business  had  been 
broken  up,  and  his  other  creditors  had  called 
upon  him,  in  consequence  of  the  defendant's 
proceedings. .  The  damages  are  not  so  great  as 
to  evince  passion,  prejudice  or  partiality,  on 
the  part  of  the  jury. 

/  am  of  opinion,  therefore,  that  a  new  trial 
should  be  denied. 

Distinguished-!?  Wend.,  419. 

Cited  in— 20  Wend.,  173,  452 :  2  Denio,  168. 
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On  the  trial  of  a  party  for  a  misdemeanor,  a  juror 
may  be  withdrawn  on  the  application  of  the  public 
prosecutor,  after  the  jury  have  been  impaneled  and 
sworn. 

Citations-2  i  Johns.  Gas.,  307  ;  8  Cow.,  127  ;  2  CaL. 
- 


THIS  case  came  up  by  certiorari  from  the 
Albany  General  Sessions.  John  Ellis,  Da- 
vid Ellis  and  David  G.  Herrick  were  put  on 
trial  for  an  assault  and  battery  and  riot  com- 
mitted by  them.  After  the  district  attorney 
rested,  the  counsel  for  the  defendants  offered 
to  prove  that  on  the  day  preceding  the  trial, 
two  of  the  defendants,  viz.:  John  Ellis  and 
Herrick,  were  put  on  trial  on  the  same  indict- 
ment, and  after  evidence  had  been  given  on 
the  part  of  the  prosecution,  the  court,  on  the 
motion  of  the  district  attorney  and  against  the 
consent  of  the  defendants,  withdrew  a  juror, 
for  the  purpose  of  enabling  the  district  attor- 
ney to  bring  on  the  trial  against  the  three  de- 
fendants at  the  same  time;  which  evidence 
was  refused  to  be  received.  The  defendants 
were  convicted  and  fined.  The  case  was 
brought  before  this  court  by  certiorari  upon  a 
bill  of  exceptions. 

Messrs.  J.  M'Kown  and  J.  Van  Buren, 
for  defendants. 

Mr.  E.  Livingston,  Dist.  Atty.,  contra. 

By  the  Court,  Nelson,  J.  In  the  case  of 
People  v.  Olcott,  2  Johns.  Cas.,  307,  the  power 
of  the  court  as  to  the  withdrawal  of  a  juror 
after  the  jury  was  impaneled  and  sworn,  in  the 
*case  of  a  misdemeanor,  seems  to  be  [*372 
put  on  the  same  footing  as  in  civil  cases,  in 
which  it  rests  very  much  in  the  exercise  of  a 
sound  discretion.  8  Cow.,  127.  The  same 
indulgence  is  not  extended  in  this  court  to  all 
criminal  cases  not  capital,  People  v.  Barrett,  2 
Cai.,  304,  though  respectable  authorities  have 
gone  that  length.  2  Gall.,  364.  We  see  no  good 
objection  to  the  application  of  the  rule  in  all 
cases  of  misdemeanor. 

Judgment  affirmed. 

Doubted—  2  Park.,  676,  684. 

Cited  in—  48  How.  Pr..  545  ;  5  Daly,  492  ;  6  Daly. 
194  ;  40  Wis.,  34  ;  31  111.,  518. 


HUBBELL  &  CURRAN 


AMES  &  MAY. 

Assumpsit  on  Promissory  Note  —  Evidence  un- 
der General  Issue — Appointment  of  Trustees 
as  Evidence. 

Proceedings  against  the  payee  of  a  note  as  an  ab- 
sconding1 or  concealed  debtor,  may  be  given  in  evi- 
dence under  the  general  issue,  in  bar  of  the  action, 
as  well  where  the  suit  is  in  the  name  of  a  subse- 
quent holder  as  when  in  the  name  of  the  payee. 

The  appointment  of  trustees  is  conclusive  evi- 
dence or  the  regularity  of  the  previous  proceed- 
ings, and  that  the  officer  issuing  the  attachment 
had  jurisdiction  in  the  matter. 

Citations-12  Wend.,  470 ;  5  Wend.,  600 ;  2  R.  S., 
12,  sees.  32,  34,  35,  36,  62 ;  13,  sec.  68. 


WEND.  15. 


N.  Y.  R.,  12. 


was  an  action  of  assumpsit  on  a  prom- 
J.     issory  note,  dated  Jan.  6,  1832,  and  paya 
ble  June  1,  1832,  given  by  the  defendants  to 
John  Simplot  or  bearer.      The  plaintiffs  de- 
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clared  as  the  holders  of  the  note  by  transfer. 
The  defendants  pleaded  the  general  issue,  and 
on  the  trial  of  the  cause  proved  that  the  note 
at  the  making  thereof  belonged  to  Henry  Sim- 
plot,  it  being  given  and  made  payable  to  John 
Simplot  as  the  agent  of  Henry  Simplot, and  that 
it  was  transferred  by  Henry  Simplot  to  the 
plaintiffs  Apr.  23, 1832  ;  that  previous  to  the 
transfer,  proceedings  were  commenced  before  a 
commissioner  against  Henry  Simplot  as  an  ab- 
sconding or  concealed  debtor.and  that  the  first 
publication  of  the  order  of  the  commissioner, 
for  the  appearance  of  the  debtor,  took  place 
previous  to  Apr.  1, 1832.  To  prove  the  proceed- 
ings against  Simplot,  the  defendants  produced: 

1.  An  exemplification  of  the  report  of  the  com- 
missioner, dated  Oct.4,1832,filed  in  the  clerk's 
office  at  Utica  ;  2.  The  order  for  the  debtor  to 
appear,  and  the  affidavits  of  publication  ;  and 
3.  The  appointment  of  trustees,  made  Sep.  18, 
1882.     This  evidence  was  objected  to  by  the 
373*]  *plaintiffs  on  two  grounds:     1.  That  it 
was  inadmissible  under  the  general  issue;  and 

2.  That  it  was  of  no  avail  without  production 
of  the  preliminary  proofs, which  they  contend- 
ed should  be  produced  to  enable  the  court  to 
determine  whether  the  commissioner  had  juris- 
diction in  the  matter.  The  objection  was  over- 
ruled. The  jury, under  the  charge  of  the  judge; 
found  a  verdict  for  the  defendants.  The  plaint- 
iffs moved  for  a  new  trial. 

Mr.  T.  E.  Clark,  for  plaintiffs. 

Mr.  B.  Davis  Noxon,  for  defendants. 

By  the  Court,  Nelson,  J.  The  evidence  of 
the  proceedings  against  Simplot,  as  an  abscond- 
ing or  concealed  debtor, was  admissible  under 
the  general  issue.  Clark  v.  Yale,  12  Wend., 
470,  and  Comstock  v.  Hoag,  5  Id  ,  600. 

As  to  the  proof  of  the  preliminary  proceed- 
ings :  the  report  of  the  commissioner  is  de- 
clared by  statute  conclusive  evidence  that  the 
proceedings  stated  therein  were  had  ;  and  the 
appointment  of  trustees  is  also  declared  con- 
clusive evidence  (except  in  the  case  of  refer- 
ence provided  for  by  the  statute)  that  the  debt- 
or therein  named  was  a  concealed,  absconding 
or  non-resident  debtor,  within  the  meaning  of 
the  Act,  and  that  the  appointment  and  all  the 
proceedings  previous  thereto  were  regular,  2 
R.  S.,  12,  sec.  62  ;  13,  sec.  68.  The  produc- 
tion of  the  appointment  of  trustees,  therefore, 
was  sufficient  to  show  that  the  officer  had  ju- 
risdiction. 

It  is  urged  in  behalf  of  the  plaintiffs,  that 
the  statute  does  not  prohibit  the  transfer  of  a 
note  by  a  party  proceeded  against  as  an  ab 
sconding  or  concealed  debtor,  except  where  it 
is  transferred  in  payment  of  or  as  security  for 
an  existing  or  antecedent  debt.  This  point  was 
substantially  decided  in  Clark  v.  Yale.  The 
defense  there  was  that  the  defendants  had  paid 
the  note  to  the  trustees;  and  it  was  held  a  valid 
payment.  The  principle  of  the  defense  in 
Comslock  v.  Hoag  also  applies  here.  But  the 
statute  itself  leaves  no  doubt  upon  the  point. 
The  32d  section  denounces  the  transfer  to  be 
"absolutely  void  as  against  creditors  ;"  the 
34th  section  declares  that  every  person  indebt- 
ed to  an  absconding  or  concealed  debtor  shall 
374*]  account  *and  answer  for  the  amount 
of  such  debt  to  the  trustees  ;  the  35th  section 
declares  the  payment  to  the  debtor,  after  the 
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first  publication,  fraudulent  as  against  the 
trustees  ;  and  payment  to  an  assignee,  who  ob- 
tains the  note  after  such  publication,  would 
be  held  equally  fraudulent.  The  36th  section 
authorizes  the  person  indebted,  if  prosecuted 
by  the  debtor,  to  give  in  evidence  under  the 
general  issue,  the  fact  of  the  attachment  hav- 
ing been  issued  and  the  publication  of  the  no- 
tice at  the  time  of  the  commencement  of  the 
action  ;  and  within  the  spirit  of  this  section  he 
may  do  the  same  when  the  suit  is  in  the  name 
of  an  assignee. 
New  trial  denied. 

Corrected— 4  Hill,  598,  600. 

Explained— 7  Barb.,  187. 

Cited  in— 3  Denio,  170 ;  6  Barb.,  610 ;  19  Barb.,  188. 


OWNERS  OF  GROUND,  ETC., 

v. 
THE  MAYOR,  ETC.,  of  ALBANY. 

Taking  Private  Property  for  Public  Use — No- 
tice—  Mode  of  Giving  —  Taking  Lands  for  a 
Public  Square  is  for  a  Public  Use  —  Attess- 
ment  of  Corporation  for  Benefits — Practice — 
"When  Proceedings*  will  not  be  fyiashed — Dam- 
ages—  View  of  Premises  by  Jury —  Costs. 

Private  property  cannot  be  taken  for  public  use 
without  notice  of  the  proceeding  to  the  owner;  but 
it  is  competent  to  the  Legislature  to  direct  the 
mode  of  giving- such  notice,andif  the  requirements 
of  the  statute  in  such  case  be  complied  with,  it  is 
sufficient. 

Taking  the  grounds  of  individuals  in  a  city,  to 
convert  into  a  public  square.is  taking  private  prop- 
erty for  public  use,  as  much  so  as  if  such  grounds 
were  converted  into  a  street ;  and  the  fact  of  the 
damages  being  assessed  upon  the  owners  of  adjoin- 
ing property,  instead  of  being  levied  as  a  general 
tax  upon  the  city,  is  no  evidence  that  the  property 
is  not  taken  for  public  use. 

An  incorporated  company  who  own  a  lot  in  the 
vicinity  of  a  public  improvement  are  not  liable  to 
be  assessed  for  benefit,  if,  by  the  terms  of  the  grant 
by  which  the  lot  is  held,  it  can  be  appropriated 
only  to  a  specific  use,  which  by  possibility  cannot 
be  rendered  more  advantageous  by  the  opening  of 
a  street  or  square  in  its  neighborhood;  but  the  com- 
pany may  be  assessed  for  benefit  to  adjoining 
grounds  not  thus  restricted. 

This  court  cannot  quash  proceedings  had  in  a 
subordinate  court,  on  the  ground  that  the  damages 
apportioned  to  owners  benefited  are  unreasonably 
high  or  extravagant. 

Nor  will  proceedings  be  quashed,  although  it  ap- 
pear that  one  of  twelve  jurors  acted  upon  an  er- 
roneous principle  in  the  estimates  he  made  of  dam- 
age and  benefit. 

Nor  on  the  ground  that  the  jury  were  not  accom- 
panied by  an  officer  in  viewing  the  premises,  unless 
a  view  was  formally  ordered  by  the  court  in  which 
the  proceedings  were  had. 

Where,  in  cases  of  this  kind,  the  law  authorizes 
the  costs  and  expenses  of  the  proceeding  to  be  add- 
ed to  the  amount  of  damage  and  recompense  found 
*by  the  jury,  the  costs  of  a  previous  inqui-  [*375 
sition  in  the  same  proceeding  set  aside  by  the  court, 
may  properly  be  included  in  the  amount  found  by 
the  jury. 

Citation— Laws  of  1833,  214. 

STREETS  and  public  squares.  In  June, 
1834,  the  Common  Council  of  the  City 
of  Albany  directed  the  opening  of  a  public 
square  between  Pine  and  Steuben  Sts.  A 
notice  was  published  according  to  the  require- 
ments of  the  statute,  L  of  1*26,  p.  203,  sec. 
54,  specifying  the  ground  required,  and  the 
time  and  place  at  which  the  damages  and  rec- 
ompense to  the  owners  thereof  would  be  in- 
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quired  into  and  assessed,  and  the  damages  ap- 
portioned amongst  the  owners  of  ground  to  be 
benefited.  An  inquisition  of  a  jury  impaneled 
for  the  purpose  was  made  and  returned,  but  set 
aside  on  the  ground  of  the  interest  of  one  of 
the  jurors.  A  new  jury  were  then  summoned 
who  returned  an  inquisition  ;  and  on  the  mo- 
tion to  confirm  it,  various  objections  were 
made  to  the  confirmation — all  of  which  were 
overruled  by  the  Mayor's  Court.  Whereupon 
the  parties  aggrieved  sued  out  a  certiorari. 
The  questions  presented  by  the  case  appear  in 
the  opinion  delivered  by  the  Chief  Justice.  The 
case  was  argued  by, 

Messrs.  O.  Meade  and  M.  T.  Reynolds, 
for  the  plaintiffs  in  error. 

Messrs.  T.  W.  Harman  and  H.  Bleeck- 
er,  for  the  Corporation. 

By  the  Court,  Savage,  Ch.  J.  The  plaint" 
iffs'  counsel  make  two  points:  1.  That  the 
proceedings  were  unconstitutional  and  void. 
2.  If  not  unconstitutional,  they  were  illegal, 
and  should  be  set  aside. 

First.  It  is  alleged  that  the  proceedings  are 
unconstitutional,  because  no  notice  was  given 
to  Richard  D.  Belts,  who  was  assessed  $41.20 
as  the  owner  of  ground  benefited.  It  is  admit- 
ted that  no  personal  notice  was  served  on  Mr. 
Betts,  nor  any  notice,  except  a  general  notice 
published  in  the  newspaper  printed  by  the 
state  printer,  that  a  certain  piece  of  ground, 
describing  it,  was  required  for  a  public  square 
and  that  on  a  certain  day  and  place  at  a  may- 
or's court,  to  be  held,  etc.,  the  damages  which 
the  owners  would  be  entitled  to  would  be  in- 
quired into  and  assessed;  and  that  the  amount 
3 76*]of*such  damages  would  be  apportioned 
and  assessed  upon  the  owners  of  houses  and 
lots  which  would  be  benefited,  in  proportion  to 
the  advantages  which  such  owners  should  be 
deemed  to  acquire.  This  notice  is  the  precise 
notice  which  the  statute  prescribes;  and  al- 
though it  may  be  admitted  that  property  can- 
not regularly  be  taken  or  assessments  made 
which  shall  be  obligatory  without  notice  to  the 
owner,  yet  it  cannot  b%  denied  that  it  is  com- 
petent for  the  Legislature  to  say  what  notice 
shall  be  sufficient.  If  we  were  to  assume  that 
personal  notice  should  be  necessary,  a  stop 
might  be  put  to  all  public  improvements  when 
private  property  must  be  taken;  if  it  be  con- 
tended that  notice  ought  to  be  given  upon  the 
land,  then  it  might  never  reach  the  owner,  who 
may  be  at  a  great  distance  or  unknown.  The 
only  reasonable  rule,  therefore,  is,  that  the  Leg- 
islature shall  prescribe  what  notice  shall  be 
given.  They  have  done  so  in  this  instance,  and 
their  requirement  has  been  complied  with. 
But  it  cannot  be  conceded  that  any  constitu- 
tional question  properly  arises  in  relation  to 
Mr.  Betts.  His  property  has  not  been  taken 
for  public  use;  and  on  this  occasion  we  are 
bound  to  assume  that  he  has  received  a  full 
equivalent  for  the  assessment  laid  upon  him. 
His  property  has  been  benefited  to  an  amount 
equal  to  the  assessment;  there  has,  therefore, 
been  nothing  taken  from  him  for  public  use. 
In  theory,  and  I  doubt  not  in  practice,  too,  his 
property,  in  consequence  of  this  improvement, 
will  sell  in  market  for  an  enhanced  price,  to  as 
great  an  amount  as  the  assessment,  and  prob- 
ably greater.  It  is  only  when  the  assessments 
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for  benefit  exceed  the  actual  benefit,  that  mon- 
ey so  paid  may  be  said  to  be  private  property 
taken  for  public  use;  and  then  it  is  not  the 
taking  private  property  contemplated  by  the 
Constitution,  although  it  is  conceded  the  op- 
eration upon  the  owner  is  much  the  same. 

The  second  reason  assigned  against  the  con- 
stitutionality of  these  proceedings  is,  that  the 
purposes  for  which  the  property  is  thus  taken 
are  not  public,  because  the  benefit  is  limited  to 
and  the  expense  assessed  upon  a  few  individ- 
uals. Private  property  is  taken  for  public  use, 
when  it  is  appropriated  to  the  common  use  of 
the  public  at  large.  A  stronger  instance  can- 
not be  given,  than  that  of  a  lot  of  an  individual 
in  *a  city  converted  into  a  street;  the  [*377 
former  owner  has  no  longer  any  interest  in  or 
control  over  the  property,  but  it  becomes  the 
property  of  the  public  at  large,  and  under  the 
control  of  the  public  authorities.  A  public 
square  depends  on  the  same  principle;  it  is  for 
public  use,  whether  it  is  intended  to  be  trav- 
eled upon  or  not.  The  mode  of  compensation 
for  such  property  is  not  important;  it  was  form- 
erly out  of  the  public  purse;  but  there  is  no 
injustice  in  requiring  those  individuals  to 
make  the  compensation  who  receive  from  the 
improvement  an  equivalent  and  more,  in  the 
enhanced  value  of  their  own  adjacent  proper- 
ty; and  whether  the  number  is  large  or  small 
does  not  affect  the  question. 

The  second  general  point  of  the  plaintiffs  in 
error  is,  that  although  the  proceedings  may  be 
constitutional,  yet  they  are  illegal  and  irregu- 
lar. It  is  said  that  the  jury  assessed  the  prop- 
erty of  the  Albany  Water  Works  Co.  without 
regard  to  its  limited  use.  The  fact  is,  that  the 
lot  conveyed  by  the  Corporation  of  the  city  to 
the  Water  Works  Co.,  and  which,  by  the  con- 
veyance, cannot  be  appropriated  to  any  other 
use  than  as  a  site  for  a  reservoir,  has  not  been 
assessed  at  all;  but  their  property  which  they 
hold  free  from  such  restriction,  has  been  as- 
sessed, and  very  possibly  assessed  top  high. 
Whether  the  assessment  is  just  or  not,  is  not  a 
question  for  us;  it  is  whether  it  is  lawful; 
whether  the  property  was  lawfully  liable  to  as- 
sessments. On  that  subject  there  can  be  no 
reason  to  doubt.  Property  which  the  Co. 
could  never  use  for  any  purpose  other  than  as 
the  site  for  a  reservoir  for  their  water,  could 
not  be  benefited  by  any  improvement  in  the 
vicinity;  but  property  which  they  by  possibil- 
ity may  use  for  other  purposes  may  be  said  to 
be  benefited.  For  instance,  should  the  reser- 
voir of  the  Co.  be  located  in  some  other  place, 
that  part  not  assessed  would  revert  to  the  Cor- 
poration who  granted  it;  its  enhanced  value 
would  not  go  to  the  Water  Works  Co.  but  to 
the  Corporation;  but  the  residue  of  their  lot 
might  then  be  used  for  building  lots.  It  was, 
therefore,  subject  to  assessment.  In  my  opin- 
ion, that  assessment  should  have  been  only 
nominal.  Those  whose  province  it  was  to  de- 
cide that  question,  thought  otherwise.  Wheth- 
er *t  hey  are  right  or  not  depends  on  the  [*378 
probability  there  is  that  the  lots  may  hereafter 
be  converted  to  uses  other  than  those  to  which 
they  are  now  appropriated.  If  an  error  has 
been  committed  in  the  amount  of  the  assess- 
ment, we  cannot  correct  it. 

The  fact  that  one  of  the  jurors  acted  upon 
an  erroneous  principle,  and  made  no  difference 
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whether  the  lots  were  built  upon  or  not,  ought 
not  to  vitiate  the  whole  assessment.  We  can- 
not presume  the  other  jurors  have  acted  upon 
that  principle,  as  a  contrary  rule  was  given 
them  in  charge  by  the  court. 

It  is  objected  also  that  the  costs  of  the  for- 
mer proceedings  were  included  in  the  assess- 
ment. Those  former  proceedings  were  part 
of  the  present  proceedings.  An  inquisition  of 
one  jury  was  set  aside,  but  the  proceedings  did 
not  terminate;  a  new  venire  was  issued,  and  a 
new  jury  summoned  who  made  the  present  in- 
quisition. It  was  decided  in  the  case  of  the 
Canal  Bank  that  costs  could  not  be  included  in 
the  assessments.  The  Legislature,  at  their  next 
session,  amended  the  law  on  the  subject,  and 
expressly  authorized  the  costs,  charges  and  ex- 
penses to  be  added  to  the  amount  of  damages 
and  recompense.  Laws  of  1833,  p.  214. 

Another  objection  is,  that  the  jurjr  were  a 
jury  of  view,  and  were  not  accompanied  by  an 
officer.  The  fact  does  not  sustain  this  objec- 
tion. There  was  no  view  ordered;  the  jurors 
may  have  individually  examined  the  premises, 
but  no  formal  view  was  ordered  or  had,  at 
least  the  record  does  not  so  state  it.  I  can  find, 
therefore,  no  cause  for  reversing  the  proceed- 
ings in  the  Mayor's  Court. 

Proceedings  of  the  Mayor's  Court  of  Albany, 
confirmed. 

Taking  private  property  for  public  use— Necessary 
proceedings.  Explained— 9  Kan.,  657. 

Cited  in— 45  N.  Y.,  239,  240  (6  Am.Rep.,  72) ;  9  Barb., 
546 :  127  Mass.,  413 ;  43  How.  Pr.,  370. 

Street  assessment— Who  liable  to.  Explained— 54 
Mo.,  474. 

Cited  in— 4  N.  Y.,  436;  7  Hun,  653;  3  Barb..  281;  9 
Barb.,  546 ;  63  Barb.,  286 ;  43  How.  Pr.,  370 ;  40  Am. 
Rep.,  70  (36  Conn.,  255) ;  36  N.J.  L.,  59. 

Subordinate  court — When  proceedings  of,  conclu- 
sive. Cited  in— 10  Hun,  437  ;  28  Barb.,  611 ;  43Ind.,200. 

Notice— Statutory  regulation,  and  sufficiency  of. 
Obitur— 6  Barb.,  222. 

Cited  in— 23  Wend.,  304 :  82  N.  Y.,  201 ;  10  Hun,  25  ; 
51  Barb.,  430. 


379*]    *CASWELL  v.  DISTRICH. 

An  agreement  to  sow  different  kinds  of  grain 
upon  a  farm,  and  to  yield  a  certain  proportion  of 
each  crop  to  the  landlord,  is  an  agreement  to  work 
on  shares,  and  not  a  lease  to  render  rent  for  which 
an  action  will  lie  aguinst  the  tenant. 

Citations— 8  Johns.,  151 ;  3  Johns.,  221 ;  2  Johns., 
421,  n.;  8  Cow.,  220 ;  9  Johns.,  108. 

ERROR  from  the  Monroe  C.  P.  The  plaint- 
iff as  executrix  of  D.  Caswell,  brought  an 
action  of  assumpsit  against  Districh  for  the 
rent  of  certain  premises.  The  defendant  plead- 
ed the  general  issue.  On  the  trial,  the  plaint- 
iff produced  a  written  agreement  between  her 
testator  and  the  defendant  to  the  effect:  that 
the  testator  had  agreed  to  let  the  defendant 
have  his  farm  for  one  year,  and  that  Districh 
had  agreed  to  sow  oats  and  give  the  testator 
one  third  in  the  half  bushel;  corn,  one  third  in 
the  basket;  to  sow  three  lots  (particularly  de- 
scribed) into  wheat,  and  give  the  testator  one 
third  in  the  half  bushel — the  meadow,  three 
cocks  out  cf  five,  and  the  rest  half  delivered 
into  the  barn.  The  plaintiff  proved  the  quan- 
tities of  grain  raised  by  the  defendant,  and 
rested.  The  defendant  insisted  that  the  instru- 
ment produced  was  an  agreement  to  work  the 
land  on  shares,  and  not  a  lease  securing  rent; 
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that  the  parties,  therefore,  were  tenants  in  com- 
mon in  the  crops,  and  an  action  for  the  rent  of 
the  premises  would  not  lie.  Whereupon  he 
moved  for  a  nonsuit,  which  was  granted  by 
the  court.  The  plaintiff  sued  out  a  writ  of 
error. 

Mr.  C.  M.  Lee,  for  the  plaintiff  in  error. 

Mr.  A.  Pratt,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  agreement 
between  the  parties  was  a  letting  of  the  prem- 
ises upon  shares  and,  technically  speaking, 
was  not  a  lease.  8  Johns.,  151  ;  3  Id.,  221  ;  2 
Id.,  421,  n.;  8  Cow.,  220.  There  is  nothing 
which  indicates  that  the  stipulation  for  a  por- 
tion of  the  crops  was  by  way  of  rent ;  but  the 
contrary.  The  shares  were  of  the  specific  crops 
raised  upon  the  farm.  It  is  very  material  to 
the  landlord, and  no  injury  to  the  ten-[*38O 
ant,  that  this  view  of  the  contract  should  be 
maintained,  unless  otherwise  clearly  expressed, 
for  then  the  landlord  has  an  interest  to  the  ex- 
tent of  his  share  in  the  crops.  If  it  is  deemed 
rent,  the  whole  interest  belongs  to  the  tenant 
until  a  division.  Where  a  farm  is  let  for  a  year 
upon  shares,  the  landlord  looks  to  his  interest 
in  the  crops  as  his  security,  and  thereby  is  en- 
abled to  accommodate  tenants,  who  otherwise 
would  not  be  trusted  for  the  rent. 

This  case  is  clearly  distinguishable  from  that 
of  Stewart  v.  Doughty,  9  Johns.,  108.  There 
the  court,  from  the  correspondence  between 
the  phraseology  of  the  instrument  and  the  terms 
usual  in  leases  in  the  reservation  of  rent,  came 
to  the  conclusion  that  the  proportion  of  the 
crops  specified  in  the  agreement  was  intended 
as  payment  of  rent  in  kind,  and  that,  therefore, 
the  whole  interest  belonged  to  the  tenant.  If 
my  conclusion  be  correct,  then  the  parlies  were 
tenants  in  common  in  the  crops,  and  as  the 
plaintiff  stood  in  the  place  of  her  testator,  she 
was  not  entitled  to  sustain  her  action,  and  the 
C.  P.  did  right  to  grant  a  nonsuit. 

Judgment  affirmed. 

Explained— 25  Cal.,  66. 

Cited  in— 1  Hill,  244;  H.  &  D.,132;  4  Abb.  App.Dec., 
373;  2  Barb.,  635;  15  Barb..  597  :  53  Barb.,  262,  401 ;  16 
How.  Pr.,  457 :  36  How.  Pit,  475 ;  63  How.  Pr.,  380 ;  99 
Mass.,  549;  95  U.  8.,  251;  23  Cal.,  522 ;  25  Cal.,  63, 64;  37 
Mich.,  506 ;  67  Mo.,  173 ;  31  N.  J.  L.,  554 ;  37  Am  Dec., 
314;  41  Am.  Dec.,  113  (5  Ark.,  595) ;  9  Am.  Rep.,  303  (37 
Conn.,  36). 


MUMFORD  v.  WHITNEY. 

Statute  of  Frauds — Parol  Agreement  for  Erect- 
ing Dam  on  Lands  of  Another — Interest  in 
Lands — Transfer  must  be  in  Writing — Agree- 
ment not  Signed  is  Insufficient — Declarations 
of  Defendant — Cross-examination  of  Witness. 

A  parol  agreement  that  a  party  may  abut  and 
erect  a  dam  upon  the  lands  of  another,  not  for  a 
temporary  but  for  a  permanent  purpose,  as  the  cre- 
ation of  a  water-power  for  the  use  of  mills  and  other 
hydraulic  works;  is  void  within  the  Statute  ol 
Frauds. 

It  seems  all  the  cases  agree  that  a  permanent  in- 
terest in  the  land  itself  can  be  transferred  only  by 
writing. 

A  license  is  an  authority  to  enter  upon  the  lands 
of  another  and  do  a  particular  act  or  a  series  of 
acts,  without  possessing  any  interest  in  the  lands— it 
is  founded  in  personal  confidence,  is  not  assignable, 
and  is  valid  though  not  in  writing ;  but  the  confer- 
ring of  a  right  to  enter  upon  lands  and  to  erect  and 
maintain  a  dam  as  long  as  there  shall  be  employment 
for  the  water-power  thus  created,  is  more  than  ali- 
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cen8e_it  is  the  transfer  of  an  interest  in  lands,  and 
to  be  valid  must  be  in  writing:. 

Where  the  terms  of  an  agreement  are  reduced  to 
writing  but  not  signed,  and  one  of  the  parties  takes 
a  copy  of  the  writing  to  submit  to  others  interested 
with  him  in  the  matter,  the  other  party  is  not  at 
381*]  liberty  to  read  such  paper  *in  evidence  in  a 
suit  subsequently  brought  in  reference  to  the  sub- 
ject-matter of  the  negotiation—  the  agreement  being 
inchoate. 

Where  a  plaintiff  seeks  to  establish  a  right  to  re- 
cover by  proving  the  declarations  of  the  defendant, 
the  latter  may,  on  cross-examination  of  the  witness, 
show  all  that  was  said  by  him  in  the  same  conversa- 
tion: but  he  is  not  permitted  to  prove  his  own  dec- 
larations, though  made  in  the  same  conversation, 
upon  a  subject  in  respect  to  which  the  plaintiff  had 
not  examined  the  witness. 

Citations-10  Johns.,  45,  346:  1  Phil.Ev.,  84:  3  Johns., 
437  :  11  Johns.,  161  ;  1  R.  L.,  78,  sees.  9,  10,  11  ;  39  Ch.  I., 
Palmer,  71;  Vin.  Abr.  tit.  License,  F,  pi.  2;  Sug. 
Vend.,  56  ;  Sayer,  3  ;  1  Ld.  Raym.,  182  ;  6  East,  611  ;  2 
Taunt.,  38;  11  Bast,  363:  2  Johns..  418,  431  ;  9  Johns., 
112,  398  :  9  Cow.,  43  ;  5  Johns.,  276  :  8  East,  308  :  Ham. 
N.  P.,  207  ;  7  Taunt.,  374  ;  4  East,  108  ;  14  Serg.  &  R., 
367  ;  4  Serg.  &  R.,  341  ;  11  Mass.,  536  ;  1  Cow..  570  ;  4 
Johns.,  81;  3  Kent,  Com.  453:  5  Wend.,  535;  7  Cow.,  266. 


was  an  action  on  the  case  tried  at  the 
L  Monroe  Circuit,  in  Apr.,  1832,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of 
damages  for  the  flowing  of  lands,  by  the  erec- 
tion of  a  dam  by  the  defendant,  in  the  Gene- 
see  River.  The  plaintiff  showed  title  to  the 
premises,  and  proved  the  injury  alleged  in  his 
declaration.  The  dam  complained  of  was  erect- 
ed in  1826,  abutting  upon  the  land  of  the 
plaintiff  and  partly  placed  upon  it.  The  de- 
fendant proved  a  parol  license  from  the  plaint- 
iff for  the  erection  of  the  dam,  and  also  insist- 
ed that  the  plaintiff  had  recognized  its  exist- 
ence in  deeds  executed  by  him.conveying  mill- 
sites  supplied  with  water  for  hydraulic  pur- 
poses by  means  of  such  dam.  To  support  this 
ground  of  defense  the  defendant  gave  in  evi- 
dence: 1.  A  deed  from  the  plaintiff  to  one  Syl- 
vester Felt,  bearing  date  Dec.  1,  1825,  convey- 
ing a  mill-site,  on  a  canal  situate  on  the  west- 
erly side  of  the  river,  which  was  supplied  with 
water  from  the  westerly  channel  of  the  Gene- 
see  River,  formed  by  au  island  near  Rochester 
owned  by  the  plaintiff;  together  with  the  priv- 
ilege of  taking  such  proportion  of  the  water 
as  the  width  of  the  lot  conveyed,  bore  lo  the 
whole  length  of  thelin&of  the  canal;  to  be  held 
and  enjoyed  in  common  with  the  other  proprie- 
tors upon  the  canal,  and  subject  to  a  propor- 
tion of  the  expense  of  repairs,  etc.  ;  2.  A  con- 
tract dated  Dec.  2,  1825,  whereby  the  plaintiff 
agreed  to  convey  unto  one  Silas  Ball  a  lot  upon 
the  same  canal,  with  the  same  rights  as  to  the 
use  of  water,  and  subject  to  the  same  limita- 
tions and  restrictions  as  contained  in  the  plaint- 
iff's deed  to  Sylvester  Felt;  and  3.  A  deed  from 
the  plaintiff  to  Sidney  S.  Allcott,  dated  Apr.7, 
1828,  conveying  another  lot  on  the  canal,  with 
the  like  privilege  of  water  and  with  the  like  con- 
ditions as  contained  in  the  deed  to  Felt  and  in 
the  contract  with  Ball  ;  and  then  proved  that 
382*]  *those  several  lots  were  supplied  with 
water  for  hydraulic  purposes  by  means  of  the 
dam  erected  by  the  defendant.  To  rebut  this 
evidence,  it  was  shown  on  the  part  of  the 
plaintiff,  that  previous  to  1826  the  canal  men- 
tioned in  the  plaintiff's  deeds  was  supplied 
with  water  by  means  of  a  dam  erected  across 
the  Qenesee  River  in  1812,  at  the  upper  or 
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southerly  end  of  the  island  owned  by  the 
plaintiff,  the  half  of  which  dam  was  cut  away 
in  1824,  by  one  Solomon  Cleveland,  an  owner 
of  property  on  the  east  side  of  the  river,  who 
then  erected  a  dam  near  the  lower  or  northerly 
end  of  the  island,  which,  after  being  carried 
off  by  a  freshet.rebuilt,  and  again  swept  away, 
was  replaced  in  1826  by  the  dam  in  question. 
The  plaintiff  also  proved  that  the  deed  from 
him  to  Allcott  was  executed  pursuant  to  the 
terras  of  a  contract  entered  into  between  him 
and  Allcott  in  Oct.,  1825,  and  that  the  descrip- 
tion of  the  lot  with  the  water  privileges  con- 
nected therewith,  as  expressed  in  the  deed.had 
been  taken  verbatim  from  the  contract. 

Several  minor  questions  arose  on  the  trial. 
The  plaintiff  had  examined  a  witness  as  to  dec- 
larations made  by  the  defendant  at  and  about 
the  time  of  the  erection  of  the  dam  in  1826, 
and  of  and  concerning  such  erection.  The  de- 
fendant's counsel,  on  the  cross-examination  of 
the  same  witness,  asked  him  whether,  in  the 
same  conversation, the  defendant  had  said  that 
the  plaintiff  had  given  his  consent  to  the  erec- 
tion of  the  dam.  The  plaintiff's  counsel  object- 
ed to  proof  of  the  defendant's  declarations,  ex- 
cept for  the  purpose  of  explaining  the  declara- 
tions called  for  by  the  plaintiff,  and  insisted 
that  the  defendant  was  not  entitled  to  give 
proof  of  his  own  declarations  upon  a  distinct 
subject,  although  made  in  the  course  of  the 
same  conversation.  The  judge  overruled  the 
objection,  and  the  witness  testified  that  the  de- 
fendant did  at  that  time  say  that  the  plaintiff 
had  consented  to  the  erection  of  the  dam.  An- 
other question  arose  as  follows:  it  was  proved, 
on  the  part  of  the  plaintiff,  that  in  1824  an 
agreement  took  place  between  him  and  Cleve- 
land, who  cut  away  the  old  dam  in  1824,  in  re- 
spect to  the  building  of  a  dam  on  the  site  of 
the  dam  subsequently  erected, in  1826;  that  the 
agreement  was  reduced  to  writing,  but  not  ex- 
ecuted; that  Cleveland  took  a  *copy  of  [*383 
it  to  show  to  others  interested  in  the  matter, 
and  that  shortly  afterwards  he  commenced  the 
erection  of  the  dam.  After  showing  these 
facts,  the  plaintiff  offered  the  agreement  thus 
reduced  to  writing  in  evidence  ;  but  the  judge 
refused  to  receive  it.  The  witness  who  had  giv- 
en this  account  of  the  written  agreement,  also 
testified  that  Cleveland,  at  the  time,  agreed  to 
construct  a  stone  wall  along  the  east  line  of 
the  island,  to  protect  it  from  injury;  and  after 
giving  such  testimony, the  plaintiff's  counsel  in- 
quired of  the  witness  whether  it  was  under- 
stood between  the  plaintiff  and  Cleveland, that 
Cleveland  should  not  build  the  dam.  unless  he 
built  a  wall  to  secure  the  island.  To  this  in- 
quiry the  defendant's  counsel  objected,  and 
was  sustained  by  the  judge. 

The  judge  charged  the  jury,  as  to  the  ground 
of  defense  assumed  by  the  counsel  for  the  de- 
fendant, that  by  virtue  of  the  plaintiff's  con- 
tract and  deed,  executed  previous  to  the  year 
1826,  the  grantee  acquired  the  right  to  locate 
the  dam  in  question  where  it  had  been  placed, 
or  to  maintain  it,  that  those  instruments  were 
to  be  construed  in  reference  to  the  actual  state 
of  things  and  the  nature  of  the  plaintiff's 
rights,  and  could  have  no  application  to  the 
dam  erected  in  1826  ;  and  also  that  those  in- 
struments could  not  be  used  by  the  defendant 
as  constituting  an  estoppel  to  the  plaintiff's 

1)01 


383 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1836 


right  of  action  against  the  defendant,  because 
the  defendant  was  not  a  party  to  them  ;  but  he 
charged  them  that  a  license,  by  the  plaintiff  to 
the  defendant  and  others,  to  construct  the  dam 
in  question,  would  constitute  a  valid  defense  to 
the  action,  because  the  plaintiff  would  thus  be 
a  party  to  the  nuisance,  aud  he  could  not  re- 
cover for  any  injury  it  produced,  and  submit- 
ted the  evidence  on  the  subject  of  the  license  to 
the  consideration  of  the  jury.  The  judge  also 
charged  the  jury  that  the  conveyance  by  the 
plaintiff  to  Allcott  of  mill  privileges  and  the 
right  of  using  water  on  the  canal,  referred  to 
and  adopted  the  means  of  furnishing  water  to 
the  canal  as  they  existed  at  the  date  of  the 
deed,  and  as  the  present  dam  was  then  erected 
the  deed  was  a  full  confirmation  and  recogni- 
tion of  it,  and  that  such  confirmation  and  re- 
cognition applied  to  the  effects  of  the  dam 
upon  the  property  of  the  plaintiff.  He  told  the 
jury  that  it  had  been  fully  proved  that  the 
384*]  plaintiff  had  sustained  some  *injury, 
and  that  as  to  the  measure  of  damages,  they 
were  the  exclusive  judges.  The  jury  found  a 
verdict  for  the  defendant.  The  plaintiff's  coun- 
sel having  excepted  to  the  charge  of  the  judge 
and  to  various  decisions  in  the  progress  of  the 
trial,  now  moved  to  set  aside  the  verdict. 

The  cause  was  argued  by, 

Mr.  J.  C.  Spencer,  for  the  plaintiff. 

Messrs.  F.  M.  Haight  and  D.  D.  Bar- 
nard, for  the  defendant. 

By  the  Court,  Savage,  Cti.  J.  The  ques- 
tions are  :  1.  Whether  the  defendant  was  enti- 
tled to  prove  his  own  declarations,  made  in  the 
same  conversation  about  which  the  plaintiff 
had  examined  the  witness.  2.  Whether  the 
copy  of  the  agreement  reduced  to  writing,  but 
not  executed,  should  have  been  received  in  ev- 
idence. 3.  Whether  the  witness  should  have 
been  permitted  to  testify  as  to  the  license  being 
conditional.  4.  Whether  a  parol  license  in  this 
case  is  valid.  5.  Whether  the  deed  to  Allcott 
was  a  recognition  of  the  dam  erected  by  the 
defendant. 

1.  It  was  said  by  this  court  in  Fenner  v. 
Lewis,  10  Johns.,  45,  there  is  no  principle  in 
the  law  of  evidence  better  settled,  than  that  if 
you  will  examine  as  to  the  confession  of  a 
party,  you  'must  take  the  whole  confession 
together  ;  you  cannot  take  part  and  reject  part. 
The  same  rule  is  laid  down  in  treatises  upon 
evidence,  1  Phil.  Ev.,  84,  ed.  of  1823  ;  see, 
also,  3  Johns.,  427  ;  11  Id..  161.  The  case  of 
Fenner  v.  Lewis  exemplifies  the  rule  The 
plaintiff  wished  to  prove  that  he  had  delivered 
or  offered  a  pair  of  horses  to  his  wife,  who 
lived  separate  from  him.  The  defendant,  to 
disprove  the  fact,  called  a  witness,  who  testi- 
fied that  he  saw  the  horses  in  N.  Y.,  and  being 
asked  by  the  defendant  whether  the  plaintiff 
did  not  say  that  he  wanted  to  sell  them,  an- 
swered that  he  did  ;  but  added  that  the  plaint- 
iff assigned  as  a  reason,  that  he  had  offered 
them  to  Mrs.  F.  and  she  would  not  receive 
them,  and  he  must  do  something  with  them. 
In  the  present  case  it  does  not  appear  what 
question  the  plaintiff  put  to  the  witness,  only 
385*]  *that  it  was  concerning  the  erection  of 
the  dam,  and  about  the  time  of  its  erection. 
The  plaintiff's  counsel  insisted  that  the  de- 
fendant was  not  entitled  to  draw  out  his  own 
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declarations  upon  a  distinct  subject,  although 
made  in  the  course  of  the  same  conversation. 
The  rule  must  certainly  have  some  such  limi- 
tation ;  it  could  not  be  tolerated,  that  a  party 
could  thus  draw  out  his  own  declarations  upon 
a  subject  on  which  the  opposite  party  had  not 
examined  the  witness.  But  in  this  case  the 
subject-matter  of  the  inquiry  by  the  plaintiff 
was  what  the  defendant  had  said  concerning 
the  erection  of  the  dam  ;  and  his  answer  prob- 
ably was,  that  he  had  built  it — and  he  then  as- 
signed the  reason  by  his  cross-examination, 
viz. :  because  the  plaintiff  had  assented  to  it  ; 
without  such  assent,  he  would  have  had  no 
right  to  do  the  act.  It  seems  to  me  that  the 
cross-examination  was  proper,  and  within 
proper  limits  ;  certainly  as  much  so  as  when 
Fenner  proved  by  his  declarations  the  fact  that 
his  wife  refused  to  receive  the  horses.  So 
where  the  defendant  said  he  had  borrowed  the 
money,  but  that  he  had  repaid  it. 

2.  The  judge,  in  my  opinion,  properly  re- 
jected the  copy  of  the  draft  of  an  agreement 
between  the  plaintiff  and  Solomon  Cleveland. 
It  was  evidently  not  completed,  as  Cleveland 
took  it  to  consult  the  other  proprietors  about  it. 

3.  It  was  proved,  without  objection,  that  it 
was  agreed  by  Cleveland  that  he  would  protect 
the  plaintiff's  island  by  a  wall  extending  from 
the  dam  to  the  bridge,  and  that  while  Cleve- 
land was  building  the  wall,  the  plaintiff  told 
him  that  the  dam  must  not  be  built,  unless  the 
wall   along  the  east  line  of  the  island  was 
made.  The  question  whether  it  was  understood 
between  the  plaintiff  and  Cleveland,  that  Cleve- 
land should  not  build  the  dam  unless  he  built 
a  wall  to  secure  the  island,  was  rejected.    The 
question  was  proper.     Whether  license  had 
been  given  was  the  point  of  inquiry  ;  and  if 
the  plaintiff  could  prove  that  the  license  was 
conditional,  and   that  the  condition  had  not 
been  performed,  then  he  was  absolved  from 
the  license ;  or  rather  the  license  was  never 
operative,  because  the  condition  upon  which  it 
depended  had  not  been  performed. 

*4.  Suppose,  however,  the  license  [*386 
to  have  been  properly  and  fully  proved,  was 
it  valid  and  available  as  a  defense  to  this  ac- 
tion? Did  it  purport  to  convey  an  interest  in 
or  concerning  the  lands  of  the  plaintiff,  which 
required  an  agreement  in  writing?  The  9th 
section  of  the  Statute  of  Frauds  of  1813,  1  R, 
L. ,  78,  sec.  9,  declares  that  all  leases,  estates, 
interest  of  freehold  or  terms  of  years,  or  any 
uncertain  interests  of,  in,  to  or  out  of  any 
lands,  made  by  parol  and  not  in  writing,  shall 
have  the  effect  of  estates  at  will  only.  This 
clause  excepts  leases  for  3  years.  The  10th 
section  declares  that  no  such  interest  shall  be 
assigned,  granted  or  surrendered,  unless  in 
writing.  The  llth  section  declares  that  no  ac- 
tion shall  be  brought  upon  any  contract  for 
the  sale  of  lands,  or  any  interest  in  or  concern 
ing  them,  unless  the  agreement  be  in  writing. 
It  must  be  conceded  that  the  decisions  on  the 
question,  what  is  an  interest  in  lands  within 
the  meaning  of  the  statute,  are  not  easily  rec- 
oncilable with  the  statute  or  with  each  other. 
In  an  old  case,  before  the  passing  of  the  29  Ch. 
I.,  Webb  v.  Paternoster,  Palmer,  71,  a  license 
was  given  to  a  party  to  erect  a  stack  of  hay  till 
he  might  conveniently  sell  it;  it  stood  two 
years,  and  then  a  lease  of  the  land  was  granted 
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to  a  stranger,  who  gave  notice  to  remove  it, 
and  half  a  year  after  turned  his  beasts  into  the 
field,  who  ate  the  hay;  yet,  because  of  the  con- 
venient time  to  remove,  the  judgment  was  for 
the  defendant.  Vin.  Abr.,  tit.  License,  F.  pi.  2. 
Upon  the  authority  of  this  case,  it  is  said  by 
Mr.  Sugden,  Sugd.  Vend.,  56,  the  case  of 
Wood  v.  Lake,  Say.,  3,  was  determined.  There 
was  a  parol  agreement  to  stack  coals  on  part 
of  a  close  for  seven  years,  with  the  use  of  that 
part  of  the  close.  The  court  held  the  agree- 
ment good.  They  said  the  agreement  was 
only  for  an  easement,  and  not  for  an  interest 
in  the  land;  it  did  not  amount  to  a  lease,  and 
it  was  held  good  for  seven  years.  It  has  been 
•held  that  timber  growing  may  be  sold  by  parol, 

1  Ld.  Raym.,  182;  but  grass  growing  cannot, 
because  such  a  contract  is  a  sale  of  an  interest 
in  or,  at  least,  an  interest  concerning  lands. 
Groaby  v.  Wadsworth,  6  East,  611.     So,  also, 
that  a  sale  of  turnips  growing  must  be  in  writ- 
ing, 2  Taunt.,  38;  but  in  the  case  of  Parker  v. 
Stainland,  11  East,  362,  a  parol  sale  of  pota- 
387*]  toes  in  the  ground  was  held  valid,  *and 
-not   within   the  statute.     The  difference  be- 
tween this  case  and  Crosby  v.  Wadxworth,  as 
stated  by  Ld.  Ellenborough,  is  this:    that  in 
that  case  the  contract  for  the  grass  was  made 
while  growing,  but  the  contract  was  for  the 
potatoes  in  a  matured  state.     The  grass  was  to 
grow  before  cut,  but  the  potatoes  were  to  be 
removed  immediately.  In  this  court,  however, 
it  has  been  expressly  adjudged  that  wheat  or 
corn  growing  is  a  chattel,  and  may  be  levied 
on  and  sold  as  such  by  virtue  of  an  execution. 

2  Johns.,  418,  421;    9  Id.,  112;    9  Cow.,  42. 
The  case  of  Crosby  v.  Wadsworth  was  doubted 
by  Spencer,  «/".,  in  Frear  v.   Hardenbergh,  5 
-Johns.,  276,  where  he  remarks  that  the  statute 
could  have  in  view,  to  avoid  such  agreements 
in  relation  to  lands  as  rested  in  parol,  only 
where  some  interest  was  to  be  acquired  in  the 
laud  itself,  and  not  such  as  were  collateral, 
and  by  which  no  kind  of  interest  was  to  be 
gained  by  the  agreement,  in  the  land.     A  li- 
•cense  to  enter  upon  land  does  not  purport  to 
convey  an  interest  in  the  land;  it  is  substan- 
tially a  promise,  without  any  consideration  to 
support  it,  and  while  it  remains  executory, 
may  be  revoked  at  pleasure;  but  when  execut- 
•ed,  it  in  general  can  only  be  revoked  by  placing 
the  other  party  in  the  same  situation  in  which 
iie  stood  before  he  entered  on  its  execution.  So 
a  promise  to  give  may  be  rescinded  before  ex- 
ecution, but  not  after.     It  is  said,  however, 
that  if  a  rule  of  law  would  be  transgressed  by 
holding  an  executed  license  irrevocable,  it  can- 
not be  done;  the  law  must  stand  and  the  li- 
cense be  revoked.    Hamm.  N.  P.,  207.    In  the 
oase  of  Winter  v.  Brockioell,  8  East,  308,  the 
plaintiff  complained  that  the  defendant  had 
placed  a  sky-light  over  an  opening  area  above 
the  plaintiff's  window,    by  means  of  which 
light  and  air  were  prevented  from  entering. 
The  defense  was,  that  the  area  belonged  to  the 
•defendant's  house,  and  the  sky-light  was  put 
over  it  by  the  express  consent  and  approbation 
of  the  plaintiff  before  the  inclosure,  who,  aft- 
'er  it  was  done,  gave  notice  to  have  it  removed. 
Ld.  Ellenborough,  before  whom  the  cause  was 
tried,  was  of  opinion  that  the  license  of  the 
plaintiff  having  been  acted  upon  and  expense 
incurred,  it  could  not  be  recalled  without  of- 
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fering  to  pay  all  expenses  incurred  under  it. 
The  defendant  had  a  verdict,  and  *a  [*388 
new  trial  was  denied.  On  the  trial  the  ques- 
tion was  raised,  whether  a  parol  license,  as 
this  was,  was  good  by  the  Statute  of  Frauds, 
but  it  was  overruled.  In  Taylor  v.  Waters,  7 
Taunt.,  374,  it  was  held  that  a  beneficial  li- 
cense to  be  exercised  upon  land  may  be  grant- 
ed without  deed  and  without  writing.  The 
plaintiff  was  the  bearer  of  an  opera  ticket 
which  gave  him  admission  to  the  opera  house 
for  21  years,  and  was  denied  admission  by  the 
defendant,  for  which  an  action  was  brought. 
One  ground  of  defense  was,  that  this  was  an 
interest  in  land,  and  could  not  pass  without  a 
writing.  To  this  it  was  answered  that  it  was 
not  an  interest  in  land,  but  a  license  irrevoca- 
ble to  permit  the  plaintiff  to  enjoy  certain 
privileges  thereon  and,  therefore,  need  not  be 
in  writing;  and  of  this  opinion  was  the  court. 
Gh.  J.  Gibbs  cited  the  cases  of  Webb  v.  Pater- 
noster, Winter  v.  BrockweU  and  Wood  v.  Lake, 
and  remarks:  "These  cases  abundantly  prove 
that  a  license  to  enjoy  a  beneficial  privilege  on 
laud  may  be  granted  without  deed,  and  not- 
withstanding the  Statute  of  Frauds  without 
writing." 

These  cases  relate  to  some  privilege  to  be 
exercised  upon  the  land.  The  case  of  Fenti- 
man  v.  Smith,  4  East,  108,  decides  that  a  parol 
license  to  make  a  tunnel  through  the  defend- 
ant's land,  to  carry  water  to  the  plaintiff's 
mill,  was  revocable  at  any  time.  The  defend- 
ant had  agreed .  for  the  consideration  of  a 
guinea,  to  be  paid  by  the  plaintiff,  to  let  the 
plaintiff  lay  a  tunnel  through  his  land  for  car- 
rying the  water,  and  even  assisted  in  making 
it;  but  there  was  no  conveyance.  The  guinea 
was  afterwards  tendered,  but  the  defendant 
refused  to  receive  it,  and  cut  a  channel,  by 
which  the  water  was  diverted.  Ld.  Ellenbor- 
ough says,  the  title  to  have  the  water  flowing 
in  the  tunnel  over  the  defendant's  land  could 
not  pass  by  parol  license,  without  deed;  and 
if  by  license,  it  was  revocable  at  any  time.  A 
case  in  some  respects  resembling  the  last  is 
found  in  14  Serg.  &  R.,  267.  Kern  sued  Ru- 
rick  in  a  Court  of  C.  P.,  for  diverting  a  water 
course,  in  consequence  of  which  he  lost  the 
use  of  his  saw-mill.  It  appeared  that  before 
he  built  his  mill  he  applied  to  Rurick  for  per- 
mission to  turn  the  water  from  what  was  called 
the  right  hand  stream  into  the  left-hand  stream, 
which,  without  the  *water  of  the  for-  [*389 
mer,  would  have  been  wholly  insufficient;  per- 
mission was  given  to  turn  the  stream  through 
R.'s  land,  but  no  deed  was  given,  nor  any  con- 
sideration paid;  a  mill  was  built  on  the  left- 
hand  stream,  which  would  not  have  been  done 
but  for  the  permission  to  turn  the  water.  Sub- 
sequently R.,  the  defendant  below,  turned 
away  the  water  of  the  right-hand  stream.  The 
court  below  decided,  in  substance,  that  the  li- 
cense might  have  been  revoked  before  Kern 
had  incurred  the  expense  of  building  his  mill, 
on  the  faith  of  Rurick's  promise;  or  he  might 
have  revoked  it,  if  it  had  been  given  after  the 
mill  had  been  built,  but  not  after  he  had  in- 
duced Kern  to  be  at  the  expense  of  building 
his  mill.  Upon  a  writ  of  error  brought  into 
the  Supreme  Court  the  plaintiff's  counsel  re- 
lied upon  the  above  case  of  Fentiman  v.  Smith 
and  Dexter  v.  Hazen,  10  Johns.,  246,  where  the 
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defendant,  having  given  permission  to  the 
plaintiff  to  pass  over  his  land  with  teams,  re- 
voked it;  and  the  court  said  that  it  was  a  mere 
license,  gratuitously  given,  and  revocable  at 
pleasure,  being  still  executory.  On  the  other 
side  it  was  contended  that  the  license  was  ir- 
revocable, alter  expense  had  been  incurred 
upon  the  faith  of  such  license;  and  it  was  com- 
pared to  a  parol  gift  of  land,  accompanied 
with  possession,  and  also  that  it  was  a  fraud 
for  Rurick  to  witness  the  expenditure  of  mon- 
ey upon  his  land,  and  afterwards  revoke  his 
license.  Gibson,  J.,  gave  the  opinion  of  the 
court,  and  held  that  a  license  may  become  an 
agreement  on  valuable  consideration,  as  when 
the  grantee  has  made  improvements  or  invest- 
ed capital  in  consequence  of  it,  he  has  become 
a  purchaser  for  a  valuable  consideration.  He 
held  that  equity  would  decree  the  specific  per- 
formance of  such  an  agreement.  That  a  right, 
under  a  license,  when  not  specially  restricted, 
is  commensurate  with  the  thing  of  which  the 
license  is  accessory;  that  relating  to  a  perma 
nent  eviction,  it  was  of  unlimited  duration.  It 
had  been  previously  decided  in  that  court,  in 
the  case  of  Le  Fevre  v.  Le  Fevre,  4  Serg.  &  R., 
241,  that  after  the  execution  of  a  deed,  con- 
veying a  right  to  lay  down  pipes  to  conduct 
water  through  the  granted  laud  by  courses 
and  distances,  the  route  might  be  altered  by 
parol  and  be  valid  after  it  was  carried  into  ef- 
fect. 

39O*]  *This  subject  has  been  viewed  very 
differently  by  the  Supreme  Court  of  Mass.,  in 
Cookv.  Stearns,  11  Mass.,»536.  That  was  an 
action  of  trespass,  for  entering  upon  the  plaint- 
iff's close,  and  digging  up  his  soil.  The  de- 
fendant pleaded  that  he  was  the  owner  of  a 
mill  and  dam,  near  the  plaintiff's  close;  part 
of  the  dam  being  made  upon  the  plaintiff's 
close,  by  the  consent  of  the  then  owners;  and 
that  it  was  necessary  to  repair  the  same,  and 
the  defendant  entered  for  the  purpose  of  re- 
pairing. The  plaintiff  demurred,  assigning 
for  cause,  that  there  was  no  conveyance.  For 
the  defendant  it  was,  among  other  things,  con- 
tended that  there  was  a  license,  which  being 
once  executed  was  not  revocable.  Parker.  Ch. 
J.,  gave  the  opinion  of  the  court,  and  states 
the  defendant's  claim  a  permanent  interest  in 
the  plaintiff's  close;  a  right  to  maintain  the 
dam  and  canal,  which  was  formerly  placed 
there  by  consent;  and  to  enter  at  any  time,  to 
make  repairs.  This,  he  says,  is  an  interest  in 
lands  which  cannot  pass  without  deed  or  writ- 
ing. The  counsel  for  the  defendant  had  con- 
tended that  such  a  license  might  be  by  parol, 
and  that  it  could  not  be  countermanded.  The 
learned  judge  says:  "This  argument  had 
some  plausibility  in  it,  when  first  stated;  but 
upon  more  mature  consideration  it  seems  to 
have  no  foundation  in  principles  of  law.  A 
license,  he  says,  is  technically  an  authority 
given  to  do  some  one  act  or  series  of  acts  on 
the  land  of  another,  without  passing  any  estate 
in  the  land:  as  to  hunt,  to  cut  down  trees;  these 
are,  when  executory,  revocable,  but  not  when 
executed;  but  licenses  which,  in  their  nature, 
amount  to  the  granting  of  an  estate, for  ever  so 
short  a  time.are  not  good. without  deed, and  are 
considered  as  leases,  and  must  be  pleaded  as 
such."  He  adds:  "  The  distinction  is  obvious. 
Licenses  to  do  a  particular  act  do  not,  in  any 
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degree,  trench  upon  the  policy  of  the  law, 
which  requires  that  bargains  respecting  the 
title  or  interest  in  real  estate  shall  be  by  deed, 
or  in  writing.  They  amount  to  nothing  more 
than  an  excuse  for  the  act, which  would  other- 
wise be  a  trespass;  but  a  permanent  right  to 
hold  another's  land  for  a  particular  purpose, 
and  to  enter  upon  it  at  all  times,  without  his 
consent,  is  an  important  interest,  which  ought 
not  to  pass  without  writing,  and  is  the  very 
object  provided  for  by  our  statute."  He  con- 
cedes *that  the  license  authorized  the  [*39 1 
particular  act,  but  not  a  repetition  of  it,  and 
says,  that  the  transfer  of  the  land  to  another 
was  a  countermand  of  the  license.  The  court 
held  the  plea  bad,  not  showing  such  a  license 
as  may  be  pleaded,  and  the  interest  claimed 
being  not  in  the  nature  of  a  license  but  of  an 
estate,  or  at  least  an  easement  intheiaud, 
which  cannot  be  acquired  without  writing  or 
prescription,  or  such  a  possession  as  furnishes 
a  presumption  of  a  grant.  If  the  plea  were 
held  to  be  a  bar  to  the  action,  all  the  mischiefs 
and  uncertainties  which  the  Legislature  in- 
tended to  avoid,  by  requiring  such  bargains  to 
be  put  in  writing,  would  be  revived;  and 
purchasers  of  estates  would  be  without  the 
means  of  knowing  whether  incumbrances  ex- 
isted or  not  on  the  land  which  they  purchase. 
In  Exparte  Cobwrn,  \  Cow.,  570,  this  court 
said,  that  a  right  of  way  is  a  real  or  chattel  in- 
terest, according  to  the  term  of  its  duration, 
and  the  former  is  well  known,  as  an  incorpo- 
real hereditament;  not  so  of  a  license  to  enter 
upon  another's  land,  without  consideration. 
This  is  not  an  interest;  it  is  a  mere  authority, 
revocable  at  any  moment — not  in  its  nature 
assignable,  but  limited  to  the  person  of  the 
grantee.  Giving  permission  to  walk  over  one's 
land  is  but  an  excuse  for  a  trespass.  The  case 
of  Thompson  v.  Gregory,  4  Johns.,  81,  has  been 
much  relied  on  by  the  plaintiff's  counsel,  as 
containing  the  principle  for  which  he  contends. 
Thompson  sued  Gregory  for  damages  for 
overflowing  his  land,  by  means  of  a  dam  on 
Gregory's  own  land.  The  defense  set  up  was 
that  S.  Van  Rensselaer  had  leased  both  plaint- 
iff's and  defendant's  land,  and  reserved  to  him- 
self and  his  assigns  the  privilege  of  building 
dams  and  flowing  lands,  and  that  this  right 
had  been  assigned  by  parol  to  the  defendant. 
The  court  say  the  right  in  question  could  not 
pass  by  parol;  the  right  reserved  to  the  grantor 
was  an  incorporeal  hereditament.  It  was  not 
the  land  itself,  but  a  right  annexed  to  it,  and 
it  could  only  pass  by  grant.  No  such  interest 
could  be  assigned  or  granted  without  writing, 
according  to  the  express  provision  of  the 
Statute  of  Frauds.  And  in  Jackson  v.  B-uel,  9 
Johns.,  298,  it  was  held  that  ejectment  would 
lie  by  the  grantor  for  such  a  reservation. 
Chancellor  *Kent,in  his  Commentaries,  [*3i)2 
3  Kent,  Com. ,  452,  says  that  the  modern  cases 
distinguish  between  an  easement  and  a  license. 
A  claim  for  an  easement  must  be  founded  upon 
grant,  by  deed  or  writing,  or  upon  prescription 
which  presupposes  one,  for  it  is  a  permanent 
interest  in  another's  land,  with  a  right,  at  all 
times,  to  enter  and  enjoy  it;  but  a  license  isaii 
authprity  to  do  a  particular  act,  or  a  series  of 
acts  upon  another's  land,  without  possessing 
any  estate  therein.  It  is  founded  in  personal 
confidence,  and  is  not  assignable.  This  dis- 
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tinction  between  a  privilege  or  easement  carry- 
ing an  interest  in  land,  and  requiring  a  writ 
ing  within  the  Statute  of  Frauds  to  support  it, 
and  a  license  which  may  be  by  parol,  is  quite 
subtle,  and  it  becomes  difficult,  in  some  of 
the  cases,  to  discern  a  substantial  difference 
between  them. 

I  shall  not  undertake  to  reconcile  these  va- 
rious case.  It  is  evident  the  subject  has  been 
understood  very  differently  by  different  judges. 
But  in  this  all  agree,  that  according  to  the 
Statute  of  Frauds.any  permanent  interest  in  the 
land  itself  cannot  be  transferred,  except  by 
writing.  Much  of  the  discrepancy  may  have 
arisen  from  the  different  ideas  attached  to  the 
word  "license."  If  we  understand  it  as  Chan- 
cellor Kent  defines  it.  it  seems  to  me  there  can 
be  no  difficulty.  It  is  an  authority  to  do  a 
particular  act  upon  another's  land;  is  founded 
in  personal  confidence,  and  is  not  assignable. 
For  example,  A  agrees  with  6  that  B  may  hunt 
or  fish  on  his,  A's,  land;  A  thereby  gives  B  a 
license  for  that  purpose.  This  gives  B  no  in- 
terest in  the  land;  he  cannot  authorize  any 
other  person  to  go  upon  the  land;  it  is  a  person- 
al privilege  granted  to  B  alone.  If,  after  A 
has  givea  his  consent,  and  before  B  has  en- 
tered upon  his  land  A  changes  his  mind,  he 
has  a  right  to  do  so,  and  forbid  B  from  enter- 
ing upon  his  land  for  the  specified  purpose. 
The  license  is  thus  far  executory,  and  may  be 
revoked  at  pleasure;  if  B  afterwards  enters,  he 
is  a  trespasser.  If,  however,  B  enters  before 
any  revocation  of  the  license,  the  license  is 
then  executed;  and  it  is  not  competent  for  A 
to  revoke  it,  and  make  B  a  trespasser.  This 
doctrine  is  applicable  only  to  the  temporary  oc- 
cuption  of  laud, and  confers  no  right  nor  inter- 
est in  the  land.  If  A  agrees  with  B  that  he  may 
enter  upon  his  land  and  occupy  it  for  a  year, 
393*]  *thatisnot,  properly  speaking,  a  license 
merely;  it  is  more — it  is  a  lease,  and  if  no  term 
be  specified  in  the  agreement,  it  is  an  estate  at 
will.  If  the  period  of  occupation  expressed  or 
implied  previous  to  1830  was  more  than  3 
years,  it  required  an  agreement  in  writing  to 
support  it.  If  there  was  no  written  agreement, 
the  right  of  occupancy  could  certainly  not  ex- 
tend beyond  3  years.  Where  an  interest  greater 
than  a  temporary  occupation  was  to  be  created, 
it  might  be  an  easement,  as  a  right  of  way; 
such  an  easement  is,  or  may  be,  a  permanent 
interest  in  the  land  over  which  the  right  of 
way  exists,  and  must  be  founded  upon  grant 
or  prescription,  which  supposes  a  grant.  Such 
an  interest  is  not  properly  a  license;  it  may  be 
assigned,  and  cannot  be  revoked.  If  A  agree 
with  B  that  B  may  build  a  dam  upon  the  land 
of  A  or  across  an  island,  as  in  the  present  case, 
if  it  is  to  be  permanent,  or  anything  more 
than  a  mere  temporary  erection, such  an  agree- 
ment is  not  technically  a  license.  The  object 
of  A  is  to  grant,  and  of  B  to  acquire  an  inter- 
est which  shall  be  permanent;  a  right  not  to 
occupy  for  a  short  time,  but  as  long  as  there 
shall  be  employment  for  the  water-power  to  be 
thus  created;  can  such  an  interest,  such  a  right 
be  created  by  parol  ?  As  Mr.  Sugden  says  of 
the  case  of  Wood  v.  Lake:  "  It  appears  to  be 
in  the  very  teeth  of  the  statute  which  extends 
generally  to  all  leases,  estates  or  interest."  It 
declares  that  all  leases,  estates,  interest  of  free- 
hold, or  terms  of  years,  or  any  uncertain  in- 
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terests,  of,  in,  to  or  put  of  any  lands,  made  by 
parol,  and  not  in  writing,  shall  have  the  effect 
of  estates  at  will  only.  To  decide  that  a  right 
to  a  permanent  occupation  of  the  plaintiff's 
land  may  be  acquired  by  parol,  and  by  calling 
the  agreement  a  license,  would  be  in  effect  to 
repeal  the  statute. 

The  only  other  question  arising  upon  the  bill 
of  exceptions  is,  whether  the  judge  was  correct 
in  charging  the  jury  that  the  conveyance  by 
the  plaintiff  to  Allcott  of  mill  privileges,  and 
the  right  of  using  water  in  the  canal  and  race 
referred  to,  and  adopted  the  means  of  furnish- 
ing water  to  that  canal  as  they  existed  at  the 
date  of  the  deed,  and  that  as  the  present  dam 
was  then  erected,  the  deed  was  a  full  confirma- 
tion and  recognition  of  that  dam.  A  reference 
to  the  terms  of  the  deed  to  *Felt  will  [*394 
show  that  the  subject  of  that  conveyance  was 
the  privilege  of  the  water-power  which  was 
created,  in  part,  by  means  of  a  dam.  The  pur- 
chaser was,  of  course,  entitled  to  the  privilege, 
to  the  full  extent  of  which  it  was  capable  of 
enjoyment  at  the  time  of  the  purchase;  that  is, 
he  was  entitled  to  raise  the  water  to  the  height 
at  which  it  was  at  the  time  of  the  purchase 
and  sale.  If  the  grantor  suffered  any  incon- 
venience from  the  flowing  of  the  water  upon 
his  lands,  no  action  would  lie  for  such  dam- 
ages. The  grantee  would  not,  however,  be 
authorized  in  raising  the  water  higher;  nor,  as 
I  apprehend,  would  he  be  justified  in  building 
a  dam  in  another  place.  For  instance,  when 
the  deed  to  Felt  was  executed,  I  will  suppose 
that  there  was  no  dam  but  the  old  dam  at  the 
head  of  the  island  (though  the  fact,  I  believe, 
was  otherwise);  in  that  case  the  grantee  would 
have  no  right  to  build  a  dam  a.t  any  other 
place,  unless  it  became  absolutely  necessary; 
nor  could  he  raise  the  water  higher  than  it 
might  be  raised  by  the  dam  existing  at  the 
time  of  his  purchase.  At  the  time  of  Felt's  pur- 
chase, Cleveland's  dam  was  the  only  one  which 
supplied  water  to  the  water-lots.  Felt's  deed 
recognized,  of  course,  that  dam;  and  gave  him 
his  proportion  of  all  the  benefit  to  be  derived 
from  the  head  of  water  which  it  furnished.  In 
the  same  manner  the  deed  to  Allcott,  bearing 
date  in  1828,  after  the  erection  of  the  dam  of 
1826,  gave  to  the  grantee  the  benefit  of  that 
dam.  Whether  it  is  higher  or  lower  than  Cleve- 
land's dam,  the  case,  I  believe,  does  not  inform 
us;  nor  is  it  important  to  the  decision  of  this 
point.  It  is  contended,  on  the  part  of  the 
plaintiff,  that  the  extent  of  the  privilege  con- 
veyed by  this  deed  is  to  be  ascertained  by  the 
contract  which  was  entered  into  in  Oct.,  1825; 
that  the  deed  being  executed  in  fulfillment  of 
that  contract,  it  must  be  construed  in  refer- 
ence to  it,  and  to  the  state  of  the  privilege  then 
existing.  If  the  dam  of  1826  had  been  less 
favorable  to  the  grantee  than  that  of  1825,  the 
purchaser  would  no  doubt  be  entitled  to  the 
full  benefit  of  his  purchase;  and  would  be  au- 
thorized to  raise  the  dam  to  the  height  of  that 
of  1825.  But  if  the  dam  in  1828,  when  the 
plaintiff  conveyed  to  Allcott,  was  higher  than 
in  1825,  when  the  contract  was  made,  and  the 
plaintiff  has  conveyed  all  the  water  privilege 
then  enjoyed,  *I  apprehend  he  is  not  at  [*395 
liberty  to  diminish  the  privilege  thus  granted. 
A  deed  is  construed  most  strongly  against  the 
grantor.  If  there  has  been  any  mistake,  it  can- 
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not  be  corrected  in  this  court,  but  resort  must 
be  had  to  the  Court  of  Chancery.  There  is  no 
pretense  of  fraud  or  imposition  upon  the  grant- 
or, in  relation  to  the  execution  of  the  deed.  .5 
Weud.,  525;  7  Cow.,  266.  It  seems  to  rne  that 
the  deed  of  1828  is  a  recognition  of  the  dam  of 
1826;  the  plaintiff  cannot  deny  the  proper  and 
lawful  existence  of  the  dam  as  it  stood  at  the 
date  of  that  deed.  The  right  to  maintain  the 
<lam  is  granted  by  the  deed;  the  dam  is,  there 
fore,  no  nuisance  as  to  the  plaintiff.  He  has 
recognized  it,  and  conveyed  to  Allcott  all  the 
water  privileges  created  by  it,  and  is  not  at  lib 
erty  to  treat  it  as  a  nuisance. 

On.  the  whole  case,  therefore,  there  is  no  reason 
for  granting  a  new  trial. 

Permanent  interest  in  lands— Transfer  of,  must  be 
in  writing.  Cited  in— 6  Hill,  63 :  H.  &  D.,  310;  4  Sand. 
Ch.,  91 ;  21  N.  Y.,  472 ;  57  N.  Y.,  227 ;  31  Barb.,  552 ;  35 
Barb.,  174;  36  Barb.,  419;  45  Am.  Dec.,  205  (11  Met., 
251) ;  9  Am.  Rep.,  129  (24  Mich.,  286). 

License— What  is— Need  not  be  in  writing.  Ex- 
plained-33  N.  J.  L.,  539. 

Cited  in— 6  N.  Y.,  287,  300;  29  N.  Y.,  639 ;  34  N.  Y., 
22;  72  N.  Y.,  43  (28  Am.  Rep.,  95) ;  73  N.  Y.,  584  :  1 
Keys,  405  :  1  Abb.  App.  Dec.,  35  :  4  Hun,  582 ;  20  Hun, 
216;  28  Hun,  638;  5  Barb.,  372,  383,  384;  7  Barb.,  79, 
90;  10  Barb.,  507;  20  Barb.,  320;  31  Barb.,  552;  35 
Barb.,  174 ;  62  Barb.,  325 ;  32  How.  Pr.,  448 ;  3  Duer, 
260 ;  7  W.  Dig.,  190 ;  9  Wai..  293 ;  20  Wis.,  534 ;  22  Wis., 
551 ;  15  Am.  Rep.,  319,  320  (46  Ind.,  518). 

Adverse  possession.  Cited  in— 14  Barb.,  454;  44 
Wis.,  122. 

Also  cited  in— 1  Denio,  556  ;  25  N.  Y.,  175. 


THOMPSON  «.  STAATS. 

It  is  no  defense  to  a  party  prosecuted  for  practic- 
ing1 physic  without  being  authorized  by  law,  that 
the  medicine  he  administered  was  patent  medicine, 
and  that  he  administered  it  as  the  assignee  of  the 
patentee. 

Citations— 1  R.  S..  454,  sees.  16, 19. 

TERROR  from  the  Albany  Mayor's  Court. 
-LJ  Staats  sued  Thompson  in  the  justice's  court 
of  the  City  of  Albany  for  practicing  physic, 
not  being  authorized  by  law.  It  was  proved 
that  the  defendant  visited  a  sick  man,  felt  his 
pulse  and  gave  him  medicine,  which  he  took, 
and  charged  and  received  $2  from  the  patient. 
The  defendant  offered  in  evidence  letters  pat- 
ent, granted  under  the  laws  of  the  U.  S.  to 
Samuel  Thompson,  Jan.  28,  1823,  authorizing 
him  and  his  assigns,  for  the  term  of  14  years, 
to  make,  construct,  use  and  vend  to  others  to 
be  used,  a  certain  improvement  in  the  prepar- 
ing, mixing,  compounding,  administering  and 
using  certain  medicines,  and  offered  to  prove 
that  the  defendant,  John  Thompson,  was  an 
assignee  of  the  patentee,  and  that  the  medicine 
administered  by  him  to  the  patient  was  com- 
posed of  the  materials,  and  compounded  in  the 
396*]  manner  described  *in  the  schedule  an- 
nexed to  the  letters  patent;  and  insisted  that 
as  such  assignee  he  had  the  right  under  the 
patent,  to  administer  such  medicine,  without 
being  licensed  to  practice  physic,  as  required 
by  the  laws  of  this  State.  The  evidence  was 
objected  to  by  the  plaintiff  and  rejected  by 
the  court.  The  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiff  for  $10,  for 
which  sum  judgment  was  rendered.  The  May- 
or's Court  of  Albany,  on  certiorari,  affirmed 
the  judgment,  and  the  defendant  sued  out  a 
writ  of  error. 
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Mr.  J.  Lansing,  for  the  plaintiff  in  error. 
Messrs.  S.  Butcher  and  J.  Harris,  for  de- 
fendant in  error. 

By  the  Court,  Nelson,  J.  The  letters  pat- 
ent were  properly  rejected  as  irrelevant.  They 
only  authorize  the  patentee  and  his  assigns  to 
make,  construct,  use  and  vend  his  newly  dis- 
covered compound  of  medicine;  not  "to  prac- 
tice physic  or  surgery,"  within  the  regulations 
of  the  statutes  of  this  State,  as  found  in  1  R. 
S.,  454,  sees.  16,  19.  This  affords  a  sufficient 
justification  for  the  decision,  if  there  were  no 
other  reasons  for  it.  When  the  terms  of  the 
patent  are  broad  enough  to  enable  the  patentee 
to  put  himself  upon  a  footing  with  these  stat- 
utes, it  will  be  time  enough  to  consider  the 
constitutional  question  raised  by  the  defend- 
ant, how  far  the  law  of  Congress  under  which 
the  patent  was  granted,  and  the  laws  of  this 
State  regulating  the  practice  of  physic  and 
surgery,  come  in  collision.  The  defendant  pre- 
tended to  no  authority  to  practice  physic  under 
the  laws  of  the  State,  and  whether  he  had  thus 
practiced  was  a  question  of  fact  which  the  jury 
found  against  him. 

Judgment  affirmed. 


*MEEKER  «.  VAN  RENSSELAER.  [*397 

Tenement  House  as  a  Nuisance — Abatement  of 
by  Individuals — Board  of  Health — Parol  Evi- 
dence of  Proceedings,  Inadmissible. 

A  dwelling-house,  cut  up  into  small  apartments, 
inhabited  by  a  crowd  of  poor  people,  in  a  filthy  con- 
dition, and  calculated  to  breed  disease,  is  a  public 
nuisance,  and  may  be  abated  by  individuals  resid- 
ing in  the  neighborhood,  by  tearing  it  down,  es- 
pecially during  the  prevalence  of  a  disease  like  the 
Asiatic  cholera. 

Parol  evidence  of  the  acts  of  a  Board  of  Health 
of  a  city  in  directing  the  abatement  of  nuisances  is 
not  admissible ;  it  should  consist  of  written  min- 
utes of  the  proceedings  or  written  orders  of  the 
Board. 

Citations— Bac.  Abr.,  tit.  Nuisance ;  Jac.  L.  Die.; 
2  Roll.  Abr.,  139;  15  Wend.,  262. 

THIS  was  an  action  on  the  case  tried  at  the 
Albany  Circuit  in  Mar.,  1833,  before  the 
Hon.  James  Vanderpoel,  one  of  the    Circuit 
Judges. 

The  declaration  charged  the  defendant  with 
pulling  down  five  dwelling-houses.  On  the 
trial  it  appeared  that  the  dwelling-houses  con- 
sisted of  one  building,  originally  erected  as  a 
tan-house,  70  leet  long,  12  feet  high,  which 
was  divided  into  five  apartments.  These  apart- 
ments, during  the  summer  of  1832,  while  the 
Asiatic  cholera  prevailed  in  Albany,  were  in- 
habited, as  one  witness  stated,  by  between  40 
and  50,  and  as  another  stated,  by  between  60 
and  80  Irish  emigrants,  each  apartment  con- 
taining two  or  three  families.  The  premises 
were  extremely  filthy;  under  the  floors  were  20 
tan-vats,  most  of  which  were  filled  with  putrid 
stagnant  water,  which  oozed  through  the  floors 
on  walking  over  them;  some  of  the  inmates 
were  sick,  and  two — a  woman  and  a  child — 
laying  dead  in  the  house.  The  premises  were 
situate  in  the  5th  ward  of  the  city,  in  which 
ward  the  defendant,  being  at  the  time  an  al- 
derman, resided.  The  inmates  of  the  dwelling 
were  requested  to  remove  to  temporary  build- 
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ings  erected  by  the  Corporation,  in  a  healthy 
part  of  the  city,  and  were  told  that  their  lug- 
gage would  be  taken  there  free  of  expense. 
They  refused,  and  the  defendant  directed  the 
buildings  to  be  torn  down,  which  was  done  ac- 
cordingly. Several  witnesses  testified  that  the 
premises  were  a  nuisance,  which  could  be 
abated  in  no  other  way  than  that  resorted  to. 
The  defendant  proved  that  the  Board  of  Health 
of  the  city  had  directed  the  nuisance  to  be 
abated;  to  this  proof  the  plaintiff  objected,  in- 
398*]  sisting  that  *the  minutes  of  the  Board 
or  written  evidence  of  their  orders  should  be 
produced.  The  objection  was  overruled,  and 
parol  evidence  was  received.  The  plaintiff 
also  objected  to  the  proof  given  of  the  request 
to  the  inmates  of  the  building  to  remove; 
which  objection  was  also  overruled.  The 
plaintiff  inquired  of  a  witness  whether  there 
were  not  many  other  buildings  in  the  city, 
similarly  situated  with  those  destroyed,  in 
which  the  cellars  had  been  drained  and  other 
measures  resorted  to  for  their  purification,  and 
whether  any  other  buildings  had  been  torn 
down.  To  this  inquiry  the  defendant  objected, 
and  the  objection  was  sustained.  The  judge 
charged  the  jury,  if  they  should  find  that  the 
building  torn  down  was  a  nuisance,  and  that 
the  defendant  resided  in  the  neighborhood  and 
had  done  no  more  than  what  was  necessary  to 
abate  it,  that  they  ought  to  find  a  verdict  in 
his  favor;  but  if  they  should  find  that  the  build- 
ing was  not  a  nuisance,  then  the  defendant 
was  liable  to  damages.  The  jury  found  a  ver- 
dict for  the  defendant.  The  plaintiff  asked 
for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

Mr.  J.  Van  Buren,  for  the  defendant. 

By  tfte  Court,  Savage,  Ch.  J.  It  was  not 
denied  upon  the  trial  that  the  building  torn 
down  was  a  common  nuisance,  nor  was  it  upon 
the  argument.  It  may  not  be  improper,  how- 
ever, to  refer  to  the  cases  collected  in  Bac  Abr. , 
tit.  Nuisance,  to  see  what  has  been  adjudged  a 
nuisance.  It  may  be  proper  to  remark  that  a 
nuisance  is  an  annoyance;  anything  that  work- 
eth  hurt,  inconvenience  or  damage.  Jac.  L. 
Die.  It  is  a  common  nuisance  indictable  to 
divide  a  house  in  a  town  for  poor  people  to  in- 
habit in,  by  reason  whereof  it  will  be  more 
dangerous  in  the  time  of  sickness  and  infection 
of  the  plague.  2  Roll.  Abr.,  139.  So  manufact- 
ures, lawful  in  themselves,  may  become  nui- 
sances, if  erected  in  parts  of  towns  where  they 
cannot  but  greatly  incommode  the  inhabitants 
and  destroy  their  health.  Whether  the  houses 
of  the  plaintiff  were  of  that  description,  was 
fairly  left  to  the  jury  by  the  judge  in  his 
charge.  A  more  offensive  nuisance  cannot  be 
imagined  than  the  buildings  described  by  the 
witnesses  in  this  case. 

399*]  *The  first  exception  taken  on  the 
trial  was,  that  the  witness  should  not  have  been 
asked  whether  the  inhabitants  were  not  re- 
quested to  leave  the  buildings  before  they  were 
pulled  down.  The  object  of  the  inquiry  no 
doubt  was,  to  show  that  the  conduct  of  the  de- 
fendant was  not  wanton,  but  that  he  was  in- 
fluenced by  considerations  of  the  public  good, 
and  not  of  private  injury  to  the  plaintiff.  The 
question  was  proper  and  unexceptionable. 

It  was  objected  that  parol  evidence  should 
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not  have  been  received  of  the  orders  of  the 
Board  of  Health.  This  objection  was  well 
taken.  The  Board  of  Health  is  a  tribunal 
created  by  statute,  clothed  with  large  discre- 
tionary powers;  and  being  a  public  body,  its 
acts  should  be  proved  by  the  highest  and  best 
evidence  which  the  nature  of  the  case  admits 
of.  Every  proceeding  of  a  judicial  character 
must  be  in  writing.  It  is  not  to  be  presumed 
that  minutes  of  their  proceedings  are  not  kept 
by  such  a  body,  and  that  determinations  which 
seriously  affect  the  property  of  individuals, 
were  not  reduced  to  writing,  but  rest  in  parol. 
In  the  case  of  Van  Warmer  v.  Albany,  ante, 
262,  the  minutes  of  the  proceedings  of  the 
Board  were  incorporated  with  the  proceedings 
of  the  Corporation,  of  which  the  Board  of 
Health  were  members,  and  were  proved  by  a 
witness,  a  member  of  both  Boards.  Here  "the 
proof  was  defective;  but  in  my  judgment  it  is 
not  material,  because  the  defendant  did  not 
need  any  authority  from  the  Board  of  Health. 
As  a  citizen  of  the  5th  ward,  who  desired  to 
preserve  the  public  health,  and  especially  as  an 
alderman,  he  was  fully  justified  in  every  act 
done  by  him. 

It  was  also  objected  that  proof  should  have 
been  received  of  other  modes  of  abating  nui- 
sances, than  by  pulling  down  houses.  Such 
proof  would  have  been  wholly  irrelevant.  The 
proof  in  this  case,  from  the  plaintiff's  own  wit- 
ness, was,  that  there  was  no  other  way  to  cor- 
rect the  evil  but  by  pulling  down  the  building. 
Had  it  been  proved  that  in  the  case  of  other 
nuisances  draining  or  filling  up  bad  been  re- 
sorted to,  such  proof  would  not  have  contra- 
dicted the  testimony  in  this  cause.  In  my  opin 
ion  a  new  trial  should  be  refused. 

New  trial  denied. 

Public  nuisance— What  is— Abatement  of.  Cited  in 
-31  Barb.,  456 ;  46  Barb.,  665  ;  20  Am.  Rep.,  716  (65 
Me.,  426). 

Acts  of  public  bodies— Must  be  in  writing.  Cited  in 
6  Lans.,  44,  n.\  5  Duer,  458  ;  2  Rob.,  384 ;  21  Mich.,  462. 

Also  cited  in— 78  N.  Y.,  237. 


*SCHIEFFELIN 

v. 
CARPENTER  ET  AL. 


[*4OO 


Landlord  and  Tenant — Parol  Agreement  for  Sur- 
render of  Term  for  Six  Years,  and  a  New  Lease 
to  Third  Parties — Not  a  Surrender  by  Opera- 
tion of  Law — Liability  of  Tenant  for  Rent  Sub- 
sequently Accruing — Covenant  to  Ke.ep  Prem- 
ises in  Repair — Breach  of— Remedy. 

A  parol  agreement  between  a  landlord  and  a  ten- 
ant of  a  term  for  6  years,  that  the  tenant  shall  sur- 
render his  interest  in  the  demised  premises,  and 
that  the  landlord  shall  execute  a  new  lease  for  8 
years  to  third  persons,  does  not  operate  as  a  sur- 
render by  operation  of  law— unless  such  new  lease 
be  executed  and  pass  an  interest  according  to  the 
contract  and  intention  of  the  parties— although  the 
tenant  quits  the  premises,  the  third  persons  enter, 
remain  in  possession  for  the  space  of  a  year,  and  pay 
rent  to  the  landlord  ;  and  consequently,  the  original 
lease  remains  in  force,  and  the  landlord  may  main- 
tain an  action  upon  the  covenant  in  it  for  the  pay- 
ment of  rent  against  the  original  tenant  for  rent 
subsequently  accrued. 

Where  a  tenant  covenants  to  keep  the  premises  in 
repair  during  the  term,  and  at  the  expiration  there- 
of yield  them  up  in  like  condition,  and  he  permits 
them  to  go  to  decay  and  omits  to  make  necessary  re- 
pairs, the  landlord  may  bring  his  action  forthwith, 
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and  is  not  bound  to  wait  until  the  expiration  of  the 
term ;  if  the  covenant  was  merely  to  leave  the  prem- 
ises in  j?ood  repair,  it  would  be  otherwise. 

Citations-Corn.  Land  &  Ten.,  8,  55,  210, 275.  337  ;  2 
Co.  Litt.,  551 ;  4  Crui.,  155 :  4  Bac.  Abr.,  209,  210,  215 ; 
Shep.  Touch.,  173,  300,  307 ;  2  R.  S.,  134,  sees.  6,  8 ;  5  T. 
R.,  471 :  Woodf .,  14, 15,  277.  278  ;  4  Cow.,  350 ;  7  Cow.. 
751 ;  3  Burr..  1807  ;  4  Burr.,  1980,  2210 :  6  East,  86,  661 : 
Com.  Diff.,  tit.  Estate,  G.  9,  12,  13;  6  Wend.,  569;  1 
Saund.,  236  b,  n.  c.  241,  5;  2  Stark.  Ev.,  235,  342;  2 
Stark.  N.  P.,  408;  20  Vin.,  143,  L.  pi.  1,  n.;  4  T.  R.. 
98,  100;  Cro.  Car.,  188;  2  T.  R..  425;  3  T.  R.,  590;  3 
Madd..  218 ;  Platt,  Cov.,  289, 427 ;  1  Camp.,  318 ;  5  Bing., 
25 ;  4  Barn  &  C.,  922 ;  8  Barn.  &  C.,  324 ;  5  Taunt., 
518 ;  3  Barn.  &  C.,  478 ;  1  Barn.  &  Aid.,  584 ;  2  Ld. 
Raym.,  803, 1125 ;  1  Salk.,  141 ;  Stat.  29  Car. 

THIS  was  an  action  of  covenant,  tried  at  the 
N.Y.  Circuit  in  Apr.,  1834,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  plaintiff  declared  on  a  lease  under  seal, 
made  by  him  to  Edmund  T.  Carpenter,  bear- 
ing date  Apr.  1,  1829,  demising  a  dwelling- 
house  and  lot  of  ground  of  5|  acres,  situate  in 
the  12th  ward  of  the  City  of  N.  Y.,  for  the 
term  of  6  years,  subject  to  an  annual  rent  of 
$325,  to  be  paid  quarterly.  The  lease  was  a 
tripartite  indenture,  Daniel  S.  Hawkhurst  and 
Daniel  Carpenter  being  parties  thereto,  and 
uniting  with  the  tenant  in  the  covenants  to  be 
performed  on  his  part;  and  they  were  joined 
as  defendants  in  the  suit  with  the  tenant.  The 
defendants,  amongst  other  things,  covenanted 
for  the  payment  of  the  rent;  that  the  tenant 
should,  during  the  term,  keep  the  dwelling- 
house,  fences  and  every  part  of  the  demised 
premises  in  good  condition  and  repair,  and,  at 
the  expiration  of  the  term,  yield  them  up  in 
like  good  repair;  that  he  would  not  remove,  in- 
jure or  destroy  any  root,  plant,  bush  or  tree 
growing  on  the  premises,  or  suffer  the  same  to 
be  done;  that  he  would  not  underlet  or  assign 
4O1*]  the  premises,  either  *directly  or  by 
operation  of  law,  without  the  written  consent 
of  the  landlord;  and  that  during  the  term,  the 
dwelling  house  should  not  be  occupied  as  a 
public  house,  inn  or  tavern,  without  the  like 
written  consent.  The  plaintiff  assigned,  as 
breaches  of  the  covenants:  1.  That  July  1, 
1833.  there  was  one  year's  rent  in  arrear  and 
unpaid;  2.  That  Jan.  1,  1831,  the  tenant  per- 
mitted the  dwelling-house  and  fences,  etc.,  to 
fall  into  bad  condition,  and  to  become  ruinous 
and  to  decay  for  the  want  of  necessary  repairs, 
and  so  permitted  them  to  remain  until  the  com- 
mencement of  the  suit;  3.  That  Jan.  1,  1831, 
he  suffered  fruit  trees,  gooseberry  bushes,  as- 
paragus roots,  and  ornamental  flowering  plants 
growing  on  the  premises  to  be  lopped,  up- 
rooted, removed  and  destroyed  by  persons  and 
animals;  4.  That  from  Nov.  1, 1832,  until  June 
1.  1833,  the  dwelling-house  was  used  and  oc- 
cupied as  a  public  house,  without  the  consent 
of  the  plaintiff.  The  defendants  pleaded  the 
general  issue,  and  gave  notice  of  various  mat- 
ters to  be  proved  on  the  trial. 

On  the  trial  of  the  cause,  the  plaintiff  claimed 
to  recover  tne  rent  of  a  quarter  of  a  year,  end- 
ing July  1,  1833,  and  damages  for  breaches  of 
the  covenants  to  keep  the  premises  in  repair, 
and  not  to  injure  them,  etc.  The  plaintiff 
proved  that  the  premises  were  in  good  repair 
at  the  date  of  the  lease,  and  when  the  tenant 
went  into  possession;  and  that  in  Feb.,  1833, 
the  dwelling-house  was  in  a  ruinous  state,  the 
fences  prostrated,  and  the  garden  wholly  de- 
stroyed, and  that  the  expense  of  putting  the 
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premises  in  repair  would  be  between  $400  and 
$500.  He  also  proved  that  the  premises  had 
been  occupied  for  a  year  by  two  men  of  the 
name  of  Wood  and  Mathews,  who  were  rail- 
road contractors,  and  had  many  persons  in 
their  employ  who  resided  on  the  premises. 
The  defendant  offered  to  prove  that  the  plaint- 
iff held  the  demised  premises  only  in  right  of 
his  wife,  and  insisted  that  inasmuch  as  an  ac- 
tion of  waste  might  be  brought  in  the  name  of 
the  husband  and  wife  in  the  character  of  re- 
versioners,  the  claim  of  damages  for  injury  to 
the  demised  premises  ought  not  to  be  sustained 
in  the  present  suit:  the  evidence  was  rejected 
by  the  judge.  The  defendants  also  offered  to 
prove  that  in  the  *autumn  of  1831,  an  [*4O2 
agreement  was  entered  into  between  the  plaint- 
iff, the  defendant  Edmund  T.  Carpenter  and 
two  persons  of  the  names  of  Mills  and  Owen, 
that  Carpenter  should  quit  and  surrender  up 
the  premises  to  the  plaintiff,  that  the  lease  de- 
clared on  should  be  delivered  up  and  canceled, 
and  a  new  lease  of  the  premises  should  be  exe- 
cuted by  the  plaintiff  to  Mills  and  Owens  for 
the  term  of  8  or  10  years.  That,  in  pursuance 
of  such  agreement,  Carpenter,  in  the  autumn 
of  1831,  surrendered  up  the  premises  to  the 
plaintiff,  and  paid  all  the  rent  then  due  to  the 
plaintiff,  and  Mills  and  Owen  took  possession 
of  the  premises  and  occupied  the  same  pur- 
suant to  such  agreement  as  tenants  to  the 
plaintiff,  who  accepted  them  as  such,  and  re- 
ceived rent  from  them.  That  Mills  and  Owen 
occupied  the  premises  until  the  autumn  of 
1832,  when  they  left,  and  were  succeeded  in 
the  possession  by  Wood  and  Matthews, to  whom 
also  the  premises  were  let  by  the  plaintiff,  and 
from  whom  he  also  received  rent;  these  facts 
the  defendants  offered  to  established  by  parol 
proof.  The  counsel  for  the  plaintiff  objected 
that  parol  evidence  of  the  alleged  agreement  or 
surrender  of  the  lease  was  inadmissible;  and 
also  that  the  evidence,  if  intended  to  be  urged 
in  discharge  of  the  covenants,  ought  not  to  be 
received,  for  the  reason  that  a  covenant  can- 
not be  discharged  by  parol  before  breach.  The 
judge  sustained  the  objection.  The  defendants 
then  proved  that  Mills  and  Owen  went  into 
possession  of  the  premises  Nov.  1,  1831,  and 
that  previous  to  their  entry,  Edmund  T.  Car- 
penter (the  tenant)  put  the  premises  in  as  good 
repair  as  they  were  in  when  he  entered;  they 
were  thus  repaired,  because  Mills  and  Owen 
were  to  take  possession.  The  plaintiff,  on  be- 
ing spoken  to  on  the  subject,  said  that  he  was 
satisfied  with  the  repairs,  if  Mills  and  Owen 
were  satisfied.  It  was  also  proved,  that  after 
Mills  and  Owen  quit  the  premises,  they  were 
occupied  by  Wood  and  Matthews,  who  had  a 
large  number  of  men  in  their  employment  as 
laborers  on  a  railroad  and  housed  on  their 
premises.  Wood  and  Matthews  were  in  posses- 
sion six  months,  and  paid  rent  to  the  plaintiff. 
*The  counsel  for  the  defendants  in-  [*4O3 
sisted  that  the  plaintiff  was  not  entitled  to  re- 
cover in  this  action  more  than  nominal  damages 
for  the  breach  of  the  covenant  to  keep  the  prem- 
ises in  repair,  and  for  the  injuries  done  to  the 
premises,  as  the  tenant  might  put  the  premises 
in  cpmplete  repair  before  the  end  of  the  term, 
and  if  he  did  so,  the  plaintiff  would  have  no 
cause  of  complaint;  if  he  did  not  do  so,  then 
the  plaintiff  would  be  entitled  to  bring  his  ac- 
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tion.  and  to  recover  damages,  and  requested  the 
judge  so  to  charge  the  jury.  The  judge  de- ! 
clined  to  do  so,  and,  on  the  contrary,  charged 
the  jury  that  the  plaintiff  was  entitled  to  his 
verdict  for  one  quarter's  rent,  which  was  ad- 
mitted to  be  all  that  was  due  at  the  bringing 
of  the  suit;  and,  further,  that  they  were  not 
bound  to  limit  their  verdict  on  the  covenant  of 
repairs  to  nominal  damages,  but  might  give 
such  sum  as,  under  all  the  circumstances, they 
should  consider  the  plaintiff  entitled  to  recover, 
provided  they  were  satisfied  that  the  defendants 
had  violated  their  covenants.  The  jury  found  a 
verdict  for  the  plaintiff  with  $481.25  damages. 
The  defendants  ask  for  a  new  trial.  The  cause 
was  submitted  on  written  arguments. 

Messrs  E.  Morrill  and  S.  Sherwood,  for 
the  defendants,  presented  the  following  points: 
1.  That  the  evidence  offered  on  the  trial,  if  re- 
ceived, would  have  proved  a  surrender  of  the 
premises  by  operation  of  law;  2.  That  no  right 
of  action  had  accrued  to  the  plaintiff  by  the 
tenant's  permitting  the  buildings  and  fences  to 
go  to  decay,  nor  for  the  injury  done  to  the 
premises,  as  the  term  was  not  ended,  the  ten- 
ant might  make  repairs  before  the  expiration 
of  his  term,  and  yield  up  the  premises  in  good 
condition  according  to  the  terms  of  his  cove- 
nant; 3.  Hawkhurst  and  D.  Carpenter  being 
sureties  for  the  faithful  performance  of  the 
covenants  of  Edward  T.  Carpenter  the  tenant, 
and  the  terms  of  the  contract  to  which  they 
were  sureties  having  been  altered  by  the  agree- 
ment between  the  landlord  and  the  tenant  and 
Mills  and  Owen,  and  the  latter  persons  having 
taken  possession  of  the  demised  premises,  the 
sureties  are  discharged,  and  an  action  cannot 
be  maintained  against  them;  and  4.  That  an 
action  for  an  injury  to  the  freehold  lying  in  the 
name  of  the  reversioner,  the  evidence  offered 
4O4*]  *that  the  plaintiff  held  the  premises 
only  in  right  of  his  wife,  ought  to  have  been 
received,  as  it  would  have  shown  that  the  ac- 
tion should  have  been  in  the  joint  names  of 
husband  and  wife  and,  consequently,  that  the 
suit  in  the  name  of  the  husband  alone  could 
not  be  sustained. 

Mr.  C.  O'Conor,  for  the  plaintiff,  pre- 
sented the  following  points:  1  A  lease  required 
by  the  Statute  of  Frauds  to  be  in  writing,  can- 
not be  surrendered  except  by  writing;  2  A 
covenant  cannot  be  varied  by  parol,  or  dis- 
charged before  breach  by  parol  agreement,  even 
though  such  agreement  be  based  upon  a  suffi- 
cient consideration;  3.  The  parol  evidence  of 
an  assent  by  the  plaintiff  to  the  underletting  or 
assignment  was  inadmissible.  The  plaintiff  had, 
by  the  express  terms  of  the  lease,  protected 
himself  in  this  respect.  No  tenant  was  to  be 
deemed  in  with  his  assent,  unless  that  assent 
was  given  in  writing.  This  was  a  Statute  of 
Frauds  made  for  this  particular  case  by  the  par- 
ties themselves,  and  such  a  provision  is  valid, 
having  always  been  sanctioned  by  the  courts 
when  brought  under  review:  4.  The  defend- 
ant's third  point  is  untenable,  even  supposing 
a  valid  assignment  to  Mills  and  Owen  by  rea- 
son of  the  alleged  verbal  assent  of  the  land- 
lord. The  defendant's  covenant  is  for  the  faith- 
ful performance,  not  only  of  the  tenant,  but  of 
his  assigns.  Besides,  by  showing  that  the  con- 
dition of  the  principal  has  not  been  changed — 
that  he  remains  liable,  notwithstanding  the 
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parol  surrender— the  obligation  of  the  sureties 
continues;  5.  The  defendants  are  estopped  by 
accepting  the  lease  from  disputing  the  title  of 
the  plaintiff;  and  6.  The  rule  of  damages  as 
laid  down  by  the  circuit  judge  was  correct. 

By  the  Court,  Nelson,  J.  This  case  has 
been  elaborately  argued  upon  paper  by  the  re- 
spective counsel,  and  all  the  authorities  and 
principles  bearing  upon  the  points  disputed, 
have  been  referred  to  and  examined;  and  were 
it  not  for  some  recent  cases  in  the  English 
courts,  that  are  very  confidently  urged  by  the 
defendant's  counsel,  it  seems  to  me  there  would 
be  but  little  difficulty  in  disposing  of  the  case. 
A  surrender  is  defined  to  be  a  yielding  up  of 
an  estate  for  life  or  years  to  him  who  hath  the 
immediate  estate  in  reversion  or  remainder, 
*wherein  the  estate  for  life  or  years  may  [*4O5 
drown  bv  mutual  agreement.  Com.  Landl.  & 
T.,  337;  2  Co.  Lit.,  551;  4  Crui..  155,  4  Bac. 
Abr.,  209;  Shep.  Touch.,  300,  307.  Before  the 
Statute  of  Frauds  and  perjuries,  any  form  of 
words  without  writing,  whereby  an  intention 
appeared  to  surrender  up  the  possession  of  the 
premises  to  the  lessor  or  reversioner,  was  suffi- 
cient for  that  purpose.  This  was  called  a  sur- 
render in  fact.  There  was  also  a  surrender  in 
law.  It  was  effected  by  the  acceptance  of  a 
new  lease  of  the  premises  from  the  lessor,  for 
the  whole  or  a  part  of  the  time  embraced  in 
the  former  one,  because  it  necessarily  implied 
a  determination  and  surrender  of  that  lease; 
otherwise,  the  lessor  would  be  unable  to  make 
the  second,  or  the  lessee  to  enjoy  it,  and  it  was, 
therefore,  but  reasonable  to  presume  both  par- 
ties intended  to  waive  and  relinquish  the  ben- 
efit of  the  first  one.  The  second  lease  before 
the  statute  referred  to,  of  course  need  not  have 
been  in  writing  to  operate  an  effectual  surren- 
der of  the  first  one.  The  Statute  of  29  Car.  en- 
acted "  that  all  leases,  estates,  interests  or  free- 
hold or  terms  of  years,  or  any  unceriain  inter- 
ests of,  in  to  or  out  of  any  lands,  etc.,  made  or 
created  by  livery  and  seisin  only,  or  by  parol, 
and  not  put  in  writing,  etc. ,  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only." 
etc.,  excepting  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof.  And  also, 
"No  leases,  estates  or  inteiest  either  of  free- 
hold or  term  of  years,  or  any  uncertain  inter- 
est, etc.,  of,  in,  to  or  out  of  any  messuages, 
etc.,  shall  be  assigned,  granted  or  surrendered, 
unless  by  deed  or  note,  in  writing  or  operation 
of  law."  Our  Statute  2  R.  S.,  134,  sec  6,  pro- 
vides that  "  No  estate  or  interest  in  lands,  oth- 
er than  leases  for  a  term  not  exceeding  one  year, 
etc.,  shall  hereafter  be  created,  granted,  as- 
signed, surrendered,  etc.,  unless  by  act  or  oper- 
ation of  law,  or  by  deed  or  conveyance  in  writ- 
ing," etc. ,  sec.  8.  '  'Every  contract  for  the  leasing 
for  a  longer  period  than  one  year,  etc. ,  shall  be 
void,"  unless  in  writing.  Since  these  statutes, 
a  parol  lease  in  England  for  more  than  three 
years,  and  in  this  State  for  more  than  one,  is 
entirely  void;  though  if  the  tenant  enters  into 
possession, he  shall  be  deemed  a  tenant  at  will, 
and  for  the  purpose  of  notice  to  quit, from  year 
to  year,  and  notwithstanding  the  lease  be  void, 
*it  may  regulate  the  terms  of  holding  as  [*4O6 
to  rent,  time  to  quit,  etc.  5  T.  R.,  471;  Com. 
L.  &T.,  8;  Woodf.,  14,  15;  4 Cow.,  350;  7 Id., 
751.  But  as  a  lease  for  the  purposes  for  which 
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it  was  given,  it  is  considered  wholly  void.  It 
is.  however,  conclusively  settled  by  authority, 
that  the  second  lease  must  be  a  valid  one,  so 
as  to  convey,  the  interest  it  professes  to  con- 
vey, to  the  lessee,  and  also  to  bind  him  to  the 
performance  of  the  covenant  or  agreement  in 
favor  of  the  lessor,  in  order  to  operate  as  an  ef- 
fectual surrender  of  the  first  one.  3  Burr. ,  1807; 
4  Id,,  1980,  2210;  6  East,  86;  Com.  Dig.  tit., 
Estate,  G.,  13;  4  Bac.  Abr.,215.  Without  this, 
the  reason  before  given  for  the  implied  sur- 
render would  fail,  and  the  intent  of  the  parties 
be  altogether  defeated.  Instead  of  being  but 
a  surrender  of  the  first  lease,  it  would  be  a  sur- 
render of  the  whole  estate  and  interest  in  the 
premises,  and  a  virtual  determination  of  the 
existence  of  any  tenancy.  Now,  the  ground 
upon  which  the  surrender  in  this  case  is  main- 
ly argued  is,  not  that  a  new  lease  was  given  to 
the  original  lessee,  but  that  it  was  given  to 
Mills  and  Owen  with  his  consent,  for  the  pe- 
riod of  8  or  10  years.  Assuming  this,  amounts 
to  the  same  as  if  given  to  Carpenter;  it  is  im- 
possible to  maintain  that  any  valid  lease  has 
been  proved  in  the  case,  or  any  lease  whatever 
for  a  definite  period.  The  most  that  was  of- 
fered to  be  proved  was,  that  Mills  and  Owen 
went  into  possession  with  the  consent  of  the 
defendants.underaparol  agreement  for  a  lease 
for  8  or  10  years;  and  if  it  be  viewed  as  an 
agreement  for  lease,  or  as  a  virtual  lease  for 
that  time,it  is  void  under  the  statute,  and  could 
not  be  enforced  by  either  of  the  parties.  An 
implied  tenancy  at  will  only  was  created,  which 
enabled  Mills  and  Owen  to  hold  from  year  to 
year,  for  the  purpose  of  notice  to  quit,  but 
which  they  could  terminate  at  any  moment  they 
pleased.  The  agreement  and  entry  in  pursu- 
ance of  it  conferred  no  rights  upon  the  plaint- 
iff, further  than  to  recover  his  rent  while  they 
continued  to  occupy,  and  perhaps  a  quarter's 
rent,  if  they  abandoned  the  occupation  after 
the  commencement  of  a  quarter  and  before  its 
termination. 

Suppose  this  agreement  had  been  made  with 
the  original  tenant,  and  the  defendants  can 
4O7*]  claim  no  more  from  it  as  offered  *tobe 
proved,  could  it  be  contended  that  it  operated 
as  a  virtual  surrender  of  the  lease  for  6  years, 
and  that  the  plaintiff  could  dispossess  the  ten- 
ant on  giving  6  months  notice  to  quit?  This 
would  be  the  consequence  of  the  doctrine  urged 
in  the  defense.  The  'tenant  would  become  a 
mere  tenant  at  will.  The  authorities  already 
referred  to  clearly  establish  that  the  second 
lease,  to  have  the  effect  claimed,  must  pass  the 
interest  in  the  premises  according  to  the  con- 
tract, or  in  other  words,  carry  into  legal  effect 
the  intent  of  the  parties  executing  it.  3  Burr., 
1807;  4  Id.,  1980.  2210;  Com.  Dig.,  tit.  Estate, 
9.  12;  6  East,  661;  6  Wend.,  569;  1  Saund., 
236  b,  n.  It  is  stated  by  Baron  Gilbert,  4  Bac. 
Abr.,  210,  that  since  the  Statute  of  Frauds  the 
new  lease  must  be  in  writing  in  order  to  oper- 
ate as  an  implied  surrender  of  the  old  one,  for 
it  is  then  of  equal  notoriety  with  a  surrender 
in  writing.  This  position  is  also  adopted  by 
Sergeant  Williams,  in  his  notes  upon  the  case 
of  Thursby  v.  Plant,  1  Saund.,  236,  n.  b.  But 
as  surrenders  by  operation  of  law  are  expressly 
excepted  out  of  the  statute,  as  a  necessary  con- 
sequence they  are  left  as  at  common  law;  and 
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there  it  is  clear  it  need  not  be  in  writing  to 
have  the  effect  to  surrender  the  old  one,  even, 
if  by  deed.  2  Stark.  Ev.,  342;  20  Vin.,  143, 
L,  pi.  1,  ».;  1  Saund.,  236,  n.  c.  I  am  in- 
clined, therefore,  to  think  that  a  valid  parol 
lease,  since  the  statute,  might  produce  a  sur- 
render in  law  within  the  reason  and  principle 
upon  which  this  doctrine  is  founded.  The  true 
rule  seems  to  be  that  laid  down  by  Mr.  Starkie, 
2  Stark.  Ev.,  342,  as  follows:  the  taking  a  new 
lease  by  parol  is  by  operation  of  law  a  surren- 
der of  the  old  one,  although  it  be  by  deed,  pro- 
vided it  be  a  good  one,  and  pass  an  interest  ac- 
cording to  the  contract  and  intention  of  the 
parties;  for  otherwise  the  acceptance  of  it  is 
no  implied  surrender  of  the  old  one. 

If  the  first  lease  in  this  case  has  not  been  sur- 
rendered, then  there  is  no  ground  of  defense 
against  the  action  upon  the  express  covenants 
contained  in  it,  even  if  we  should  concede  a 
legal  assignment  from  the  tenant  to  Mills  and 
Owen,  and  the  acceptance  of  them  expressly  or 
impliedly  by  the  plaintiff.  4  T.  R,  98,  100;  1 
Saund.,  241,  n,.  5;  Woodf.,  278;  Cro.  Car.,  188, 
*Com.  Land,  and  T.,  275,  and  cases  [*4O8 
cited.  But  the  plaintiff  stipulated  against  as- 
signment or  underletting  unless  permission  was 
given  in  writing,  and  a  parol  license  is,  there- 
fore, inoperative.  2  T.  R.,  425;  3  Id.,  590;  a 
Madd.,  218;  Platt,  Cov.,  427.  This  clause  in  a 
lease  would  be  nugatory,  if  courts  should  allow 
parol  evidence  to  control  in  the  matter.  Be- 
sides, a  parol  assignment  is  void  under  the  Stat- 
ute of  Frauds.  The  case  of  Thomas  v.  Cook,  2 
Stark. ,  N.  P.,  408,  is  supposed  to  have  a  strong 
bearing  upon  this  one.  In  that  case  there  wa& 
a  parol  lease  from  year  to  year  to  Cook,  who 
underlet  to  Parkes.  The  rent  being  in  arrear, 
Thomas  distrained  upon  him,  and  he  paid  it 
by  a  bill  of  exchange;  on  receiving  which  he 
declared  he  would  have  nothing  more  to  do 
with  Cook.  Afterwards,  however,  he  brought 
his  action  against  him  for  rent  then  due.  For 
the  plaintiff  it  was  insisted  that  there  was  no 
surrender  within  the  Statute  of  Frauds.  Ab- 
bott, Ch.  J.,  left  it  to  the  jury  to  say,  whether 
the  plaintiff  had  not  accepted  Parkes  as  his 
tenant,  with  the  assent  of  Cook;  and  the  jury 
finding  in  the  affirmative,  the  plaintiff  was  non- 
suited. The  court  at  the  ensuing  term,  when 
the  case  was  moved,  were  of  opinion  there  was 
a  surrender  by  operation  of  law.  They  say  if 
a  lessee  assign  and  the  lessor  accept  the  assignee 
of  the  lessee  as  his  tenant,  that  in  point  of  law 
puts  an  end  to  the  priority  of  estate,  and  an 
action  of  debt  cannot  be  brought  to  recover 
the  rent.  That  I  admit  to  be  true,  but  if  the 
lease  had  been  in  writing,  according  to  the 
cases  above  cited,  a  suit  might  still  be  main- 
tained upon  the  express  covenant  in  it,  though 
the  privity  of  estate  was  gone.  Besides,  the 
assignment  was  void  as  such  under  the  Statute 
of  Frauds.  1  Camp.,  318;  5  Bing.,  25;  Com. 
Land,  and  T.,  55,  and  cases  cited;  Woodf., 
277.  Again;  the  court  say  it  is  a  rule  of  law, 
that  the  acceptance  of  a  subsequent  lease  by 
parol  operates  as  a  surrender  of  a  former  lease 
by  deed.  That  is  true  under  the  circumstances 
we  have  before  endeavored  to  explain,  and  is, 
undoubtedly,  the  legal  ground  upon  which 
that' case  may  be  maintained.  The  case  suffi- 
ciently shows  that  the  implied  parol  demise  to- 
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Pa.rk.es  was  a  valid  one  to  the  extent  intended 
by  both  parties;  the  one  to  Cook  was  a  lease 
4Oi>*]  *t'rom  year  to  year,  and  the  acceptance 
of  Parkes,  as  tenant  in  his  place,  impliedly 
gave  him  the  same  tenure  and  term;  no  writing 
was  necessary  for  that  purpose.  This  is  the 
ground  upon  which  the  case  is  said  to  stand  by 
the  court,  in  commenting  upon  it  in  a  subse- 
quent term.  4  Barn.  &  C.,  922. 

In  the  case  of  Grimman  v.  Legge,  8  Barn, 
and  C  ,  324,  the  lease  was  by  parol  for  one 
year,  for  the  first  and  second  floor  of  a  house; 
a  dispute  having  arisen  before  the  end  of  the 
year,  the  tenant  said  she  would  quit.  The 
landlord  said  he  would  be  glad  to  get  rid  of 
her.  She  accordingly  left  the  premises,  and 
possession  was  taken  by  him.  The  facts  were 
submitted  to  the  jury,  to  presume  a  rescind- 
meut  of  the  original  contract  between  the  par- 
ties. The  case  of  Stone  v.  Whiting.  2  Stark., 
235,  is  precisely  like  the  case  of  Thomas  v. 
Cook,  and  stands  upon  the  same  principle.  In 
the  case  of  Whitehead  v.  Clifford,  5  Taunt.,  518, 
the  lease  was  by  parol  from  year  to  year,  and 
stands  upon  the  footing  of  Grimman  v.  Legge, 
In  the  case  of  Hammerlin  v.  Stead,  8  Barn,  and 
C.,  478,  a  tenant  from  year  to  year  entered  into 
an  agreement  in  writing  for  a  lease  to  him  and 
another,  and  from  that  time  both  occupied.  It 
was  held  that  the  new  agreement,  coupled  with 
the  joint  occupation,  determined  the  former 
tenancy,  and  operated  as  a  surrender  in  law, 
though  the  lease  contracted  for  was  never 
granted.  If  the  new  agreement  and  occupation 
were  viewed  as  a  tenancy  from  year  to  year, 
which  was  of  equal  tenure  with  the  first  lease, 
there  was  at  least  no  hardship  in  this  decision. 
The  judges  obviously  were  somewhat  embar- 
rassed in  their  endeavors  to  place  the  case  upon 
Erinciple.  and  some  of  their  observations  con 
ict  with  the  case  in  6  East,  86,  which  they  ad- 
mitted to  be  good  law.  The  first  case  was  by 
parol  from  year  to  year,  and  might  well  have 
been  put  upon  the  footing  of  the  cases  to  which 
I  have  referred,  where  the  facts  were  sub- 
mitted to  the  jury  to  find  the  first  contract  re- 
scinded. 

The  law  seems  to  be  well  settled,  that  under 
a  covenant  to  repair  like  the  one  in  question, 
the  landlord  need  not  wait  till  the  expiration 
of  the  term  before  bringing  an  action  for  the 
breach,  under  an  idea  that  the  tenant  may,  be- 
fore he  leaves  the  premises,  put  them  in  good 
41O*j  condition.  1  Barn.  &  Aid.,  *584;  2Ld. 
Raym.,  803,  1125  ;  1  Salk.,  141  ;  Plait,  Cov., 
289  ;  Com.  Land.  &  T.,  210.  If  the  covenant 
was  only  to  leave  the  premises  in  as  good  a  con- 
dition as  the  tenant  found  them,  it  seems  an 
action  would  not  lie  till  the  end  of  the  term. 
Shep.  Touch.,  173;  Platt,  Cov.,  289. 

The  defendants  cannot  question,  in  this  ac- 
tion, the  title  of  the  landlord.  The  action  is 
upon  an  express  covenant  between  the  parties, 
and  the  suit,  if  sustained  at  all,  must  be  by  the 
plaintiff  alone. 

New  trial  denied. 

Distinguished— 57  N.  Y.,  615 :  1  E.  D.  S.,  149. 

Approved— 72  N.  Y..  146  (28  Am.  Rep.,  123). 

Cited  in-9  N.  Y.,  27  ;  30  N.  Y.,  462 ;  7  Hun,  161 :  11 
Hun,  314 ;  2  Barb.,  181 ;  19  Barb.,  183  :  8  How.  Pr.,144 
21  How.  Pr.,  110;  27  How.  Pr.,  445;  33  How.  Pr.,  137 
3  Abb.  N.  8..  40;  1  Duer,  271 ;  4  Bos.,  204 ;  2  E.  D.  S. 
104;  1  Daly,  375;  2  Daly,  188;  4  Daly,  264;  8  Minn.,112 
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OOTHOUT  v.  LEDINGS. 

Ejectment  for  Dower  —  Pleading  —  Amendment  of 
Declaration  aftei  Verdict  —  Widow  not  a  Tenant 
in  Common  with  Tenant  of  the  Land. 

In  an  action  of  ejectment  fordower.the  plaintiff  is 
ntitled  to  recover.notwithstanding-  that  in  the  dec- 
laration she  claims  the  third  of  an  undivided  half  of 
a  farm,  and  the  proof  is  that  she  is  entitled  to  the 
third  of  a  half  held  in  severally  ;  and  after  verdict, 
she  will  be  permitted  to  amend  the  declaration  and 
make  it  conformable  to  the  verdict. 

A  widow  is  not  a  tenant  in  common  with  the  ten- 
ant of  the  land  in  which  dower  is  claimed. 

Citations—  2  R.  S.,  304,  sec.  10;  307,  sec.  30,  sub.  6;  » 
Wend.,  307  ;  10  Wend.,  419,  528. 


was  an  action  of  ejectment  for  dower. 
1  The  plaintiff,  in  her  declaration,  claimed 
her  dower  in  the  one  undivided  third  part  of 
the  equal  undivided  one  half  of  a  certain  farm 
situate  in  the  town,  etc.,  containing  118  acres, 
more  or  less.  It  turned  out  in  evidence  that 
the  husband  of  the  plaintiff  died  in  possession 
of  the  half  of  the  farm  which  he  claimed  as  his 
own,  and  that  such  moiety  contained  only  54 
acres.  It  further  appeared  that  the  plaintiff 
was  in  the  actual  possession  of  a  house  and  a 
garden  —  part  of  such  moiety.  The  defendant 
insisted  that  the  plaintiff  was  a  tenant  in  com- 
mon of  the  premises,  and  could  not  maintain 
ejectment  against  the  defendant,her  co-tenant  ; 
and  also  that  she  could  not  recover  on  account 
of  the  variance  between  the  declaration  and 
evidence.  The  judge  overruled  the  objections 
to  a  recovery,  and  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff,  and  that  she 
was  entitled  to  the  one  equal  undivided  third 
part  of  the  54  acres  ;  which  verdict  the  defend- 
ant moves  to  set  aside. 

*Mr.  J.  Van  Buren,  for  defendant.  [*41  1 
Mr.  R.  W.  Peckham,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  It  has  been 
decided  that  the  widow  is  not  a  tenant  in  com- 
mon with  the  person  in  possession  of  the  land. 
10  Wend.,  41  9,  528. 

As  to  the  variance  :  the  statute  requires  that 
in  cases  of  this  kind,the  declaration  shall  state 
that  the  plaintiff  was  possessed  of  the  one  un- 
divided third  part  of  the  premises,  as  the  rea- 
sonable dower  of  the  widow.  2  R.  S.,  304,sec. 
10.  Here  the  plaintiff  claimed  the  one  third  of 
the  half  of  a  farm  said  to  contain  118acres,and 
the  proof  was  that  her  husband  was  reputed  to 
own  one  half  of  a  farm  which  he  occupied,  be- 
ing the  north  half.  This  presents  no  difficulty. 
The  plaintiff  is  not  bound  to  prove  her  claim 
precisely  as  laid.  The  statute  provides,  ";If 
the  verdict  be  for  an  undivided  share  or  inter- 
est in  the  premises  claimed,  it  shall  specify  such 
share  or  interest  ;  and  if  for  an  undivided  share 
in  a  part  of  the  premises  claimed,  it  shall  speci- 
fy such  share,  and  shall  describe  such  part  of 
the  premises."  2  R.  S.,  307,  sec.  30,  sub.  6. 
This  shows  that  the  plaintiff  may  recover  an 
interest  different  from  her  claim,  and  that  the 
verdict  will  show  the  extent  of  the  recovery. 
To  avoid  all  possible  difficulty,  however,  the 
plaintiff  may  amend  so  as  to  make  the  decla- 
ration to  correspond  with  the  verdict.  9  Wend.  , 
307. 


New  trial  denied. 

Cited  in-19  Wend..  542 ;  2  Barb.,  157. 
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4  1  2*]        *PERKIN3  c.  SAVAGE. 

Action  will  not  Lie  to  Recover  Back  Money  Paid 
on  an  Illegal  Contract. 

Where  a  contract  is  entered  into  between  two  par- 
ties, the  object  of  which  is  to  violate  the  provisions 
or  the  spirit  and  policy  of  a  public  statute,  and  one 
pays  money  to  the  other  in  furtherance  of  such  con- 
tract, and  the  contract  is  in  part  executed  by  the  ac- 
complishment in  part  of  the  original  desig  n.leavinj?, 
however,  a  portion  of  the  money  advanced  unex- 
pended, an  action  will  not  lie  to  recover  back  the 
unexpended  balance. 

Citations-8  Cow.,  20  ;  7  T.  B.,  535;  2  Bos.  &  P.,  46  ; 
«  East,  49  :  4  Taunt.,  474  ;  5  T.  B.,  405  ;  11  Johns.,  23  ; 
7  Price,  540;  8  Barn.  &  C.,  221  ;  12  Johns.,  1  ;  1  Selw.. 
74  :  8T.  B.,  777  :  Doug.,  467.  697  ;  Cowp.,  792  ;  2  Com. 
Cout.:  108;  Saund.  PI.  &  Ev.,  677;  8  Taunt.,  492; 
1  Maule  *  S.,500,  751;  6  Cow.,  431,  432;  3  Barn.  &  Aid., 
170,  179  ;  L.  of  1833,  p.  462,  sec.  45  ;  5  Johns.,  334. 


was  an  action  of  assumpsit,  tried  at  the 
-  N.  Y.  Circuit  in  Jan.,  1835,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  plaintiff  proved  a  receipt  for$500,  given 
by  the  defendant,  by  the  terms  of  which  the 
plaintiff  insisted  the  defendant  was  bound  to 
account  to  him  for  that  sum;  and  so  the  circuit 
judge  ruled,  on  a  motion  for  a  nonsuit.  The 
defendant  then  offered  to  prove  that  the  $500 
specified  in  the  receipt  was  the  balance  of 
$3,000  received  by  him  from  the  plaintiff, 
for  the  purpose  of  enabling  him  to  subscribe 
for  stock  of  the  Utica  and  Schenectady  R.  R. 
Co.,  on  the  opening  of  books  for  subscriptions 
to  the  stock  of  the  Co.  ;  which  subscriptions 
were  to  be  made  in  the  name  of  the  defendant 
and  in  the  names  of  such  other  persons  as  he 
should  procure  to  subscribe,  but  for  the  bene- 
fit of  the  plaintiff,  to  whom  the  stock  which 
should  be  apportioned  by  the  commissioners  to 
the  defendant  and  to  such  persons  as  he  should 
procure  to  subscribe,  should  be  transf  erred  irn 
mediately  after  such  apportionment  ;  and  that, 
in  pursuance  of  such  agreement,  various  sub- 
scriptions were  made  and  procured  to  be  made 
by  the  defendant,  and  that  the  stock  appor- 
tioned upon  such  subscriptions  had  been  trans- 
ferred to  the  plaintiff,  leaving  the  $500  specified 
in  the  receipt  unaccounted  for  by  the  defend- 
ant to  the  plaintiff.  Part  of  the  evidence  of- 
fered consisted  of  letters  from  the  plaintiff  to 
the  defendant.  The  counsel  for  the  plaintiff 
objected  to  the  introduction  of  such  evidence, 
and  the  judge  rejected  it,  deciding  that  it  was 
inadmissible;  that  the  evidence  would  not  show 
a  transaction  prohibited  by  law,  or  a  transac- 
tion so  far  illegal  or  improper  as  to  preclude 
413*]  the  plaintiff  *from  recovering  back 
the  money  advanced  to  the  defendant.  The 
defendant  excepted  to  the  decision  of  the  judge. 
The  jury  found  for  the  plaintiff  for  the  $500, 
with  the  interest  thereof.  The  defendant  asks 
for  a  new  trial.  The  cause  was  submitted  on 
written  arguments. 

Messrs.  C.  B.  Moore  and  R.  H.  Morris, 
for  the  defendant,  insisted  that  the  evidence 
offered  should  have  been  received,  as  it  would 
have  shown  that  the  contract  between  the  par- 
ties was  in  violation  of  the  general  laws  of  pub- 
lic policy,  and  that  each  party  being  particeps 
criminis,  an  action  cannot  be  maintained  to  re- 
cover back  money  paid  by  one  to  the  other. 

In  support  of  this  proposition,  they  cited 
Doug.,  697;  6  Cow.,  432;  Cowp.,  39;  5  Johns., 
912 


334,  per  Thompson,  J.\  1  Hopk.  Ch.,  26,  591; 
3  T.  R.,  454;  4  Id.,  466;  5  Id.,  499;  8  Id.,  548, 
575  ;  14  Johns.,  146  ;  6  Id.,  194  ;  8  Id..  304, 
444  ;  13  Id.,  112  ;  3  Cai.,  213  ;  4  East,  372  ;  1 
Edw.  Ch.,  364  ;  4  Paige,  Ch.,  255  ;  9  Wend., 
178  ;  3  Cow.,  299  ;  5  Wend.,  579. 

Mr.  J.  W.  Gerard,  for  the  plaintiff,  con- 
tended that  the  transaction  between  the  parties 
was  not  of  that  illegal  character  which  would 
justify  the  defendant  to  retain  the  money.  He 
insisted  that  the  transaction  was  not  malum  in 
se,  because  there  was  nothing  in  it  immoral,  or 
involving  any  species  of  turpitude.  It  was  not 
against  public  policy,  because  the  practice  of 
obtaining  stocks  in  the  manner  resorted  to  in 
this  case  was  common  and  well  known,  and 
had  never  been  condemned  by  our  courts  or 
prohibited  by  the  Legislature  ;"  but  if  deemed 
a  contract  against  public  policy,  he  contended 
that  the  only  effect  of  such  conclusion  was  to 
avoid  the  contract,  and  not  to  justify  a  party 
who  had  received  money  under  it  in  refusing 
not  only  to  perform  the  contract,  but  to  return 
the  money.  The  forfeiture  of  the  money,  he 
insisted,  took  place  only  where  the  contract 
was  malum  in  se  or  malum  prohibitum;  in  sup- 
port of  which  proposition,  he  cited  8  Cow.,  20; 
7  T.  R.,  535  ;  2  Bos.  &  P.,  467  ;  9  East,  49  ;  4 
Taunt.,  474;  5  T.  R.,  405;  11  Johns.,  23;  7 
Price,  540;  8  Barn.  &  C.,  221.  Besides,  this 
action  he  said  was  in  disaffirmance  of  the  con- 
tract, *against  the  agent  of  the  plaintiff,  [*4 1 4 
and  not  against  a  third  person,  with  whom  the 
alleged  illegal  contract  was  made.  And, thirdly, 
he  insisted  that  the  transaction  was  not  malum 
prohibitum ;  that  we  have  no  statute  prohibit- 
ing the  procuring  of  stock  by  the  means  used  in 
this  case  ;  but  if  there  was  a  prohibition,  no 
other  consequences  could  result  to  the  party 
offending  than  those  prescribed  by  law,  which 
in  this  case  was  not  a  forfeiture  of  the  money 
paid. 

By  the  Court,  Nelson,  J.  By  the  Act  incor- 
porating the  Utica  and  Schenectady  R.  R.  Co., 
the  sum  of  $5  on  each  share  of  the  stock  sub- 
scribed for,  was  required  to  be  paid  at  the  time 
of  making  the  subscription;  and  in  case  of  a 
subscription  to  more  than  the  amount  of  the 
stock  authorized  to  be  created,  it  was  the  duty 
of  the  commissioners  named  in  the  statute  to 
apportion  the  stock  among  the  subscribers  in 
such  manner  as  should  be  deemed  most  ad- 
vantageous to  the  interests  of  the  Corporation. 
L.  of  1833,  p.  462,  sec.  45.  The  question  pre- 
sented in  the  case  is,  whether  the  contract  of- 
fered to  be  proved  by  the  defendant,  and  which 
was  rejected  by  the  circuit  judge  on  the  trial, 
was  made  in  violation  of  any  of  the  provisions, 
or  of  the  spirit  and  policy  of  the  Statute  incor- 
porating the  Utica  and  Schenectady  R.  R.  Co. 
If  it  was  so  made,  I  am  of  opinion  the  plaintiff 
cannot  recover.  5  Johns.,  334  ;  6  Cow.,  431. 
I  assume,  that  in  the  offers  made,  the  defend- 
ant proposed  to  prove  not  only  the  contract 
which  was  rejected,  but  that  the  subscriptions 
exceeded  the  amount  of  the  capital  stock.  The 
case  is  not  very  explicit  upon  this  point,  but 
enough  appears  to  warrant  the  inference.  The 
money  sought  to  be  recovered  was  advanced  to 
the  defendant,  in  pursuance  of  the  contract, 
and  it  is  by  virtue  of  its  terms,  either  express 
or  implied  by  law,  that  the  action  must  be  sus- 
tained, if  it  can  be  at  all.  This  is  not  an  at- 
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tempt  by  the  plaintiff  to  avail  himself  of  a  lo- 
•  cus  penitentice,  to  retrace  his  steps,  and  disaffirm 
an  unlawful  agreement,  while  it  is  yet  execu- 
tory ;  the  illegal  purpose  or  act  has  been  exe 
cuted,  and  the  effect  of  a  recovery  is  to  enable 
him  to  realize  a  part  of  the  fruits  of  it,  by  en- 
forcing a  performance  by  the  defendant.  The 
415*J  defendant  was  *bound  to  invest  the 
whole  of  the  money  in  stock;  or  if  he  failed  in 
this,  the  balance  was  to  be  refunded,  and  a 
transfer  of  the  stock  procured,  made  to  the 
plaintiff.  The  obligation  to  do  both  arises  out 
of  the  contract,  and  it  is  in  vain  to  distinguish 
between  this  action  and  one  to  recover  the 
value  of  the  stock,  if  there  had  been  a  refusal 
to  transfer  it.  If,  under  the  express  or  implied 
obligation  to  refund  the  balance  of  money  un- 
expended, the  plaintiff  can  sustain  the  action, 
it  is  impossible,  I  think,  to  contend  against  a 
compulsory  transfer  of  the  stock  upon  the  same 
principle.  In  each  case,  the  validity  of  the 
contract  is  recognized  and  its  provisions  en- 
forced. 

It  is  supposed,  however,  by  the  counsel  for 
plaintiff,  that  if  the  contract  is  conceded  to  be 
illegal,  as  against  the  policy  of  the  Act  of  In- 
corporation, still  the  only  consequence  is  to 
avoid  it ;  and  that  the  money  placed  in  the  hands 
of  the  defendant,  in  pursuance  thereof,  may  be 
recovered  back.  He  has  referred  to  a  number 
of  cases,  for  the  purpose  of  supporting  this 
proposition.  Ins.  Co.  v.  Kip,  8  Cow.,  20;  La- 
caussade  v.  White,  7  T.  R.,  535  ;  Tassenden  v. 
Randall,  2  Bos.  &  P.,  46  ;  Taylor  v.  Lendy,  9 
East,  49  ;  Smith  v.  Blackmore,  4  Taunt. ,  474  ; 
Cotton  v.  Thurland,  5  T.  R.,  405 ;  Vucher  v. 
Yates,  11  Johns.,  23;  7  Price,  540;  Hastelon  v. 
Jackson,  8  Barn.  &  C.,  221.  The  case  of  the 
Ins.  Co.  v.  Kip  does  not  touch  the  question 
here,  for  the  loan  of  the  money  sought  to  be 
recovered  was  deemed  a  perfectly  legal  trans- 
action. The  security  only  contravened  the 
restraining  Act;  and  the  case  of  Vischer  v.  Yates 
was  reversed  in  the  Court  for  the  Correction,  of 
Errors.  12  Johns.,  1.  None  of  the  cases  in 
the  English  courts  referred  to  come  up  to  this 
one,  and  some  of  them  are  irreconcilable  with 
each  other.  This  proposition  is  laid  down  by 
Mr.  Selwyn,  Vol.  I.,  74,  and  is  fully  supported 
by  authority,  viz. :  where  money  is  paid  by  one 
of  two  parties  to  an  illegal  contract,  to  the  oth- 
er, in  a  case  where  both  parties  may  be  consid- 
ered as  particeps  criminis,  an  action  cannot  be 
maintained  after  the  contract  is  executed,  to 
recover  the  money  back  again,  for  in  pari  de- 
liclo  potior  est  conditio  defendantis.  8  T.  R. ,  777; 
Doug.,  467,  697;  Cowp.,  792.  The  same  gen- 
eral position  may  be  found  in  2  Com.,  Cont., 
108,  and  also  in  Saund.,  PI.  &  Ev.,  677.  This 
416*]  *author  says  :  "  If  the  illegal  contract 
be  executed,  and  both  parties  are  inparidelicto, 
no  action  lies  to  recover  money  paid  under  it." 
The  same  principle  has  been  recognized  and 
applied  in  the  recent  cases  in  the  English  courts, 
as  it  also  has  been  by  the  Chief  Justice  in  this 
court.  8  Taunt.,  492;  1  Maule  &  S.,  500,  751; 
6  Cow.,  432.  The  case  in  Maule  &  S.,  500,  is 
a  very  strong  one.  The  sole  management  of  a 
house  in  London  was  under  the  control  of  W. 
B. ,  one  of  the  firm.  He  and  one  S.  agreed  to 
become  partners  in  the  business  of  making  pol- 
icies of  insurance  on  marine  risks,  to  be  signed 
by  S.  in  his  own  name.  In  the  course  of  this 


business,  which  was  illegal,  W.  B.  advanced 
out  of  the  funds  of  his  house,  without  the  knowl- 
edge of  his  copartners,  some  £9,000,on  account 
of  payments  to  be  made  on  these  policies.  W. 
B.  died,  and  S.  became  a  bankrupt.  The  ques- 
tion was,  whether  the  surviving  partners  could 
prove  this  demand  under  the  commission  of 
bankruptcy,  and  it  was  referred  to  the  judges 
of  the  K.  B.  for  their  opinion.  The  judges 
held  that  it  was  impossible  to  separate  the 
guilty  from  the  innocent  partners,  and  that  no 
action  could  be  maintained  to  recover  back  the 
advances.  Ld.  Ellenborough  said  it  was  un- 
necessary to  go  through  the  cases  cited  ;  that 
it  was  "clearly  an  attempt  to  recover  back 
money  advanced  for  the  furtherance, and  in  the 
very  execution  of  an  illegal  contract  ;  and  if 
recoverable,  so  might  money  advanced  for  the 
purpose  of  carrying  on  a  smuggling  transac- 
tion." 3  Barn.  &  Aid.,  170. 

If,  then,  the  contract  in  this  case  shall  be 
pronounced  illegal,  either  as  against  the  pro- 
visions or  the  policy  of  the  statute,  it  seems  to 
me  quite  clear,  within  the  principle  above 
stated,  and  as  explained  and  illustrated  by  the 
cases  referred  to,  the  plaintiff  cannot  recover. 
We  have  before  said  the  defendant  offered 
substantially  to  prove  that  an  amount  exceed- 
ing the  capital  stock  was  subscribed  and,  there- 
fore, the  duty  devolved  upon  the  commission- 
ers under  the  5th  section  of  the  Act  to  dis- 
tribute the  stock  among  the  subscribers,  at 
their  discretion,  and  in  a  manner  most  advan- 
tageous to  the  interest  of  the  Co.  This  is  a  very^ 
important  provision.  The  successful  operation 
and,  indeed,  future  existence  of  the  Corpora- 
tion, *depended  upon  its  faithful  ob-  [*4:17 
servance  ;  for  by  the  2d  section,  the  construc- 
tion of  the  railroad  must  be  commenced,  and 
at  least  $100,000  expended  within  2  years,  and 
the  whole  line  finished  within  10,  from  the 
passage  of  the  Act,  or  it  became  null  and  void. 
How  could  the  commissioners  carry  into  effect 
the  intent  and  purpose  of  the  5th  section  with- 
out some  knowledge  of  the  character  and  con- 
dition of  the  subscribers?  And  how  could  they 
obtain  that  knowledge  unless  the  subscriptions 
represented  truly  the  interest  of  those  subscrib- 
ing ?  If  any  were  made  for  the  benefit  of  per- 
sons unknown,  precisely  to  the  extent  of  such 
subscriptions  the  exercise  of  their  judgment 
and  discretion  would  be  defeated  in  the  mat- 
ter. The  data  would  be  deceptive  upon  which 
they  were  to  act.  If  all  the  subscriptions  were 
fictitious  (and  if  one  subscription  may  be  so,  so 
may  all),  the  section  would  become  virtually 
a  dead  letter.  It  would  depend  upon  chance 
whether  the  institution  fell  into  the  hands  of 
its  friends  or  enemies.  It  is  true  the  commis- 
sioners, by  an  examination  of  the  persons  act- 
ually subscribing,  might  ascertain  the  persons 
they  represented ;  but  it  is  apparent  the  Act  con- 
templated no  such  proceeding.  The  only  meet- 
ing of  the  commissioners  mentioned,  after  the 
subscriptions,  is  the  one  in  July,  in  the  City  of 
N.  Y.,  to  make  the  apportionment.  Nor  had 
the  commissioners  authority  to  compel  wit- 
nesses to  attend,  nor  funds  to  defray  expenses. 
Subscriptions,  no  doubt,  may  be  made  by 
means  of  an  agent ;  and,  in  ordinary  transac- 
tions, it  is  usually  not  material,  as  respects  the 
rights  of  the  principal,  that  his  name  should 
be  made  known  at  the  time.  But  this  general 


WEND.  15 


N.  Y.  R..  12. 


58 


913 


417 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1836 


rule  must  be  taken  subject  to  the  provisions 
of  the  statute,  and  the  5th  section  manifestly 
contemplates  such  disclosure  to  enable  the 
commissioners  to  execute  it.  If  this  is  the  true 
exposition  of  the  Act,  then  the  very  object  of 
the  contract  was  to  violate  a  most  material 
provision  of  it.  The  contrivance  has  directly 
that  tendency  and  effect.  The  correspondence 
openly  avows  it,  and  exults  in  anticipated  suc- 
cess. "If  (says  the  plaintiff  in  his  letter  of 
June  6)  there  is  a  heavy  subscription,  perhaps 
it  might  be  better  that  we  get  names  to  apply 
for  say.  10,  20,  30  and  40  shares,  as  circum- 
4 1 8*]  stances  *warrant ;  small  subscriptions 
by  persons  along  the  line  of  the  road  are  prob- 
ably the  best,  inasmuch  as  most  of  the  poli- 
ticians have  used  up  many  names  of  conse- 
quence to  us.  I  am  happy  to  hear  you  have 
made  ready;  when  the  time  arrives,  I  will  ap 
ply  the  powder  and  take  good  aim  at  the 
game."  In  Stokes  v.  TwitcJier,  8  Taunt.,  492, 
it  was  decided  that  the  plaintiff  could  not  re- 
cover back  money  paid  to  the  defendant  (£60) 
as  an  apprentice  fee  for  her  son,  though  paid 
without  consideration  ;  the  indenture  being 
void  under  the  statute  which  required  it  to  be 
stamped,  and  the  duty  to  be  paid.  The  decis- 
ion was  placed  upon  the  ground  that  the  cir- 
cumstances of  the  case  show,  that  there  was  an 
attempt  by  both  parties  to  violate  the  statute, 
and  thereby  defraud  the  revenue;  and  the  rule 
which  we  have  supposed  governs  the  case  un- 
der consideration,  was  applied.  The  case  of 
Cannan  v.  Brice,  3  Barn.  &  Aid.,  179,  is  still 
stronger.  It  was  there  decided  that  money  lent 
and  applied  by  a  borrower  for  the  express 
purpose  of  settling  losses  on  illegal  stock  job- 
bing transactions,  to  which  the  lender  was  not 
a  party,  could  not  be  recovered  back  by  him. 
Ch.  J.  Abbott  denies  that  there  is  any  distinc- 
tion in  a  court  of  law  between  acts  malum  pro- 
liibitum  and  malum  in  se  ;  that  there  every  act 
is  to  be  considered  unlawful  which  the  law  has 
prohibited.  The  Act  to  prevent  stock  jobbing, 
expressly  prohibited  both  the  payment  and  re- 
ceipt of  any  money  for  compounding  or  mak- 
ing up  any  difference  for  not  transferring 
stock,  or  not  performing  any  contract  in  that 
respect  stipulated  to  be  performed.  The  loan 
of  the  money  was  not  within  the  Act;  but  as  it 
was  unlawful  to  pay,  it  was  unlawful,  within 
the  policy  of  the  law,  to  furnish  the  means  of 
payment,  with  a  full  knowledge  of  the  object 
to  which  the  money  was  to  be  applied,  and  for 
the  express  purpose  of  that  object.  And  he 
likened  it  to  the  case  of  the  druggist,  who  sold 
to  a  brewer  for  the  purpose  of  being  mixed 
with  beer,  certain  drugs  which  the  latter  was 
prohibited  by  an  Act  of  Parliament  from  mix- 
ing with  beer.  It  had  been  decided  that  the 
druggist  could  not  recover  for  the  price  of  the 
drugs  sold  for  that  unlawful  purpose.  The 
cases  abundantly  show  the  contract  under  con- 
sideration to  be  illegal,  whether  considered  a 
419*]  violation  of  a  positive  provision  of  *the 
statute,  or  of  the  spirit  and  policy  of  it.  In- 
deed, this  principle  is  broadly  stated  in  many 
of  the  cases  already  referred  to  for  the  pur- 
pose of  showing  the  action  could  not  be  sus- 
tained if  the  contract  was  illegal,  both  parties 
being  in  pan  delicto. 

New  trial  granted. 

Explained— 67  N.  Y.,  530,  545 ;  4  Barb.,  528. 
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THE  PEOPLE  «.  JOHN  MOORE. 

Witness  —  Impeachment  of  —  Evidence  of  His  Ex- 
amination' before  a  Magistrate,  Admissible  to 
Support  Testimony  —  Presumption  —  Cross-  ex- 
amination —  Evidence. 

Where  the  testimony  of  a  witness  is  impeached, 
his  examination,  taken  by  a  magistrate  on  the  in- 
stitution of  a  prosecution  for  a  criminal  offense 
against  another  person,  may  be  read  in  evidence 
to  support  his  testimony;  it  may  also  be  read  to  in- 
validate the  testimony  of  the  magistrate,  in  the  ac- 
count given  by  him  of  the  facts  testified  to  by  the 
witness  on  such  examination. 

An  examination  of  a  witness,  sworn  to  have  been 
taken  pursuant  to  the  statute,  will  be  presumed  to 
have  been  read  to  or  by  the  witness  before  it  was 
signed  by  him,  although  the  magistrate  does  not 
recollect  that  it  was  so  read  ;  the  examination  of  a 
prisoner  must  be  proved  to  have  been  read. 

A  party  may  impeach  a  witness,  although  he  has 
cross-examined  him,  unless  on  such  cross-examina- 
tion he  has  attempted  to  establish  a  matter  wholly 
disconnected  with  the  direct  examination  ;  as  to 
such  matter  he  makes  him  his  own  witness,  and  can- 
not subsequently  discredit  him. 

Where  a  witness,  after  leaving  the  stand,  declares 
that  what  he  has  testified  to  was  a  sheer  fabrication, 
such  declaration  may  be  given  in  evidence,  to  im- 
peach his  credibility. 

Citations—  12  Wend.,  78  ;  2  R.  S.,  708,  sec.  16,  709, 
sec.  19  ;  2  Cai.,  178. 


was  the  trial  of  the  prisoner  on  an  in- 
J-  dictment  for  murder,  at  the  Onondaga 
Oyer  and  Terminer  in  Sep.,  1835,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges, 
presiding.  After  the  public  prosecutor  had 
adduced  proof  in  support  of  the  indictment,  a 
witness  of  the  name  of  Crofoot  was  sworn  on 
the  part  of  the  prisoner,  who  gave  evidence 
material  to  the  defense  of  the  prisoner  ;  to  in- 
validate which  the  public  prosecutor  called  the 
magistrate  to  whom  complaint  of  the  murder 
was  made  by  Crofoot  on  the  day  it  happened, 
who  testified  toa  relation  of  facts  given  to  him 
by  Crofoot  on  that  day,  very  different  from 
that  given  by  him  in  court.  The  magistrate, 
on  his  cross  examination,  stated  that  4  days 
after  the  complaint  made  by  Crofoot,  he  took 
Crofoot's  examination  *as  a  witness,  [*42O 
which  was  taken  pursuant  to  the  statute, 
though  he  stated  that  he  did  not  recollect  that 
the  examination  was  read  to  the  witness,  and 
on  that  occasion  Crofoot's  relation  of  the  facts 
was,  substantially,  the  same  as  when  the  com- 
plaint was  made.  This  evidence  was  objected 
to  by  the  public  prosecutor,  but  received  by 
the  court.  The  counsel  for  the  prisoner  then 
offered  to  read  in  evidence  the  examination  of 
Crofoot,  for  the  purpose  of  impeaching  the  tes- 
timony of  the  magistrate  given  on  his  cross-ex- 
amination; to  which  the  public  prosecutor  ob- 
jected, and  the  court  ruled  that  the  examina- 
tion should  not  be  read  in  evidence,  but  that 
the  prisoner's  counsel  might  use  it  for  the  fur- 
ther cross-examination  of  the  magistrate.  To 
this  decision  the  prisoner's  counsel  excepted. 
Another  question  under  the  law  of  evidence 
arose  on  the  trial.  A  woman  of  the  name  of 
Mansfield  had  testified  as  a  witness  for  the 
prosecution;  and  another  woman  of  the  name 
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of  Cook  was  sworn  on  the  part  of  the  prisoner 
to  impeach  her  testimony,  who  swore  to  dec- 
larations made  by  the  woman  Mansfield, which 
did  impeach  her  testimony.  On  the  cross  ex- 
amination of  the  woman  Cook,  she  refused  to 
answer,  and  was  committed  to  jail  for  con- 
tempt of  court.  After  her  commitment,  she 
told  a  witness  that  the  declarations  which  she 
had  testified  to  as  made  by  the  woman  Mans- 
field, were  not  made  by  her,  but  were  made  by 
the  wife  of  the  prisoner.  The  public  prosecu- 
tor offered  to  prove  what  had  thus  transpired 
since  the  commitment  of  the  witness.  The 
counsel  for  the  prisoner  objected  to  the  testi- 
mony, but  the  objection  was  overruled  and 
the  evidence  received;  to  which  decision  the 
counsel  for  the  prisoner  also  excepted.  The 
prisoner  was  convicted,  but  his  counsel  hav- 
ing tendered  a  bill  of  exceptions,  judgment 
was  suspended  and  the  case  was  brought  up  for 
the  advice  of  this  court. 

Mr.  B.  Davis  Noxon,  for  the  prisoner. 

Mr.  J.  J.  Briggs,  District  Atty.  of  Onon- 
daga,  for  the  people. 

421*]  *By  the  Court,  Savage,  Ch.  J. 
Two  questions  arise:  1.  Should  the  examina- 
tion of  Crof oot  have  been  received  ?  2.  Was  the 
testimony  as  to  the  declarations  of  the  witness 
made  in  jail  admissible? 

It  has  recently  been  decided  by  this  court,in 
conformity,  as  is  supposed,  with  the  weight  of 
authority  and  correct  practice,  that  when  a 
witness  is  in  any  manner  impeached,  the  party 
calling  him  may  support  his  testimony  by 
showing,  that  on  other  occasions  he  has  given 
the  same  relation  of  facts  to  which  he  has 
sworn  on  the  trial.  12  Wend.,  78.  In  this 
point  of  view  the  defendant  was  clearly  entitled 
to  produce  the  deposition  taken  before  the 
magistrate  on  the  examination  of  the  prisoner. 
It  was  also  proper  for  the  purpose  for  which 
it  was  offered,  to  wit,  to  show  that  the  justice 
was  mistaken  in  the  relation  which  he  had  just 
given  of  what  Crofoot  had  sworn  to.  What 
reasons  operated  upon  the  minds  of  the  court 
do  not  appear,  as  none  are  stated  in  the  bill  of 
exceptions.  The  objections  now  made  by  the 
district  attorney  to  the  introduction  of  the  de- 
position taken  on  the  examination  are:  1.  That 
it  does  not  appear  to  have  been  correctly  taken. 
On  that  point  the  justice  says  that  the  exami- 
nation was  taken  in  pursuance  of  the  statute, 
but  whether  it  was  read  to  the  witness  or  not 
he  did  not  recollect.  When  the  justice  swears 
that  the  deposition  was  taken  in  pursuance  of 
the  statute,  the  presumption  is  that  it  was  reg- 
ularly and  properly  taken  ;  the  law  presumes 
every  public  officer  does  his  duty  until  the  con- 
trary appears.  The  deposition  must, therefore, 
be  considered  properly  taken  until  some  irreg- 
ularity is  shown.  It  is  presumed  that  it  was 
read  over  to  the  witness  or  by  him,  as  it  must 
have  been  signed  by  him  according  to  the  Stat- 
ute 2  R.  S.,.  709,  sec.  19,  but  the  statute  does 
not  in  terms  require  that  the  deposition  shall 
be  read  to  the  witness,  as  it  does  that  the  ex- 
amination of  a  prisoner  shall  be  read  to  him,  2 
R.  S.,  708,  sec.  16.  There  is  a 'reason  for  this 
difference.  The  deposition  of  the  witness  must 
be  upon  oath  and  signed  by  him;  the  examina- 
tion of  the  prisoner  must  not  be  on  oath,  and 
need  not  be  signed  by  him,  but  by  the  magis- 
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trate.  It  is  not  to  be  presumed  that  any  man 
will  sign  and  swear  to  a  deposition,  without 
being  properly  informed  of  its  contents.  Such 
fact,  therefore,  if  it  *exists,  should  be  [*422 
shown  on  the  other  side  to  discredit  the  depo- 
sition. 

2.  It  is  said  that  if  the  deposition  was  cor- 
rectly taken,  it  should  have  been  produced, and 
the  justice  should  not  have  been  permitted  to 
testify.     That  objection  might  have  been  taken 
on  the  trial,  by  the  defendant's  counsel.  It  was 
not,  however,  taken,  and  the  justice  was  per- 
mitted to  testify  ;  but  that  circumstance  did 
not  preclude  the  defendant  from  discrediting 
the  justice  in  any  proper  manner,  and  nothing 
could  do  it  more  effectually  than  to  show  by  a 
deposition,  drawn  by  himself  and  certified  by 
him,  that  the  witness'  testimony  was  different 
from  the  statement  of  it  given  by  him  orally. 
It  would  show  that  the  justice  had  either  inten- 
tionally or  unintentionally  misrepresented  the 
testimony  of  the  witness.     In  either  point  of 
view  the  deposition  would  impeach  the  justice; 
in  the  one  case  it  would  impeach  his  integrity, 
in  the  other  his  memory.  If  there  was  a  defect 
in  either,  the  defendant  was  entitled  to  all  the 
advantage  he  could  derive  from  it. 

3.  It  is  argued  that  the  examination  was  not 
admissible  until  after  the  attention  of  the  jus- 
tice had  been  called  to  the  supposed  discrepan- 
cies between  hisparol  account  of  the  testimony 
of  Crofoot  and  the  test  iony  as  stated  in  writing 
in  the  examination;  in  answer  to  which,  it  will 
be  observed  that  it  was  impossible  in  this  in- 
stance to  draw  the  attention  of  the  justice  to 
the  supposed  discrepancy,  as  the  paper  was 
not  in  evidence,  nor  in  the  possession  of  the  de- 
fendant's counsel,  who  could  not,  therefore, 
know  with  certainty  what  it  contained.     4.  It 
is  also  urged,  that  no  evidence  could  be  intro- 
duced to  discredit  the  justice,  as  the  defend- 
ant had  made  him  his  own  witness  by  the  cross- 
examination.     On  this  point  we  are  referred  to 
the  case  of  Jackson  v.  Son,  2  Cai.,  178.     There 
the  plaintiff  produced  a  witness  to  prove  his 
title  by  descent.     On  the  cross-examination  of 
the  witness,  it  was  shown  the  ancestor  had 
made  a  will,  and  parol  evidence  was  permitted 
to  be  given  of  its  contents  without  proper  no- 
tice to  produce  it.    The  court  said,  upon  a  mo- 
tion for  a  new  trial,  when  the  defendant  cross- 
examined,  he  made  the  witness  as  much  his 
own  as  if  he  had  himself  called  him  ;  but  the 
court  did  not  say  that  a  party  who  cross-exam- 
ines a  witness  makes  such  witness  his  own,  so 
*that  he  cannot  impeach  him.    In  that  [*423 
case  the  defendant  made  the  witness  his  own, 
not  simply  by  the  cross-examination,  but  by 
the  nature  of  that  examination,  by  which  he 
introduced  a  new  defense  not  growing  out  of 
the  direct  examination.     He  was  examined  to 
new  matter.     The  plaintiff  had  examined  the 
witness  to  prove  his  title  by  descent;  the  cross- 
examination,  strictly  speaking,  related  to  the 
plaintiff's  title  by  descent ;  but  when  the  defend- 
ant examined  the  witness  to  show  that  the  will 
had  been  made,  he  introduced  a  new  topic,  a 
new  point  of  evidence,  upon  which  the  wit- 
ness "had  not  been  examined  by  the  plaintiff, 
and  so  far  he  made  the  witness  his  own.     But 
how  is  that  doctrine  applicable  here  ?    The 
justice  was  introduced  by  the  public  prosecutor 
to  discredit  the  testimony  of  Crofoot,  by  show- 
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ing  that  he  had  given  a  different  account  of  the 
affray,  and  in  his  direct  examination  he  relates 
what  Crofoot  had  said  on  the  subject,  and  also 
that  he  had  been  examined  before  him.  The 
examination  of  the  justice,  on  the  part  of  the 
defendant's  counsel,  was  strictly  a  cross-exam- 
ination, and  nothing  more,  and  the  fact  ap- 
peared upon  such  cross-examination  that  a 
written  deposition  had  been  taken  by  the 
justice.  The  defendant's  counsel  did  not 
examine  him  upon  any  collateral  matter,  nor 
upon  any  subject  not  inquired  into  by  the 
district  attorney.  The  witness  therefore  did 
not  become  the  witness  of  the  defendant,  and 
he  was  at  liberty  to  impeach  him  in  any  law- 
ful manner.  In  my  opinion  the  court  erred 
in  rejecting  the  offer  to  produce  the  deposition 
taken  before  the  justice.  It  was  proper,  both 
to  support  the  testimony  of  Crofoot  and  to  im- 
peach Montgomery. 

5.  The  testimony  of  the  declarations  of  the 
witness  after  her  commitment  was  properly  ad- 
mitted. The  rule  is,  that  what  a  witness  has 
said  at  another  time,  on  the  same  subject.may 
be  shown  to  impeach  him  ;  and  when  im- 
peached, similar  testimony  may  be  given  to 
support  him.  It  can  make  no  difference  at 
what  time  these  declarations  have  been  made, . 
as  to  the  competency  of  such  testimony,  though 
it  may  make  much  difference  as  to  the  effect  of 
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it.  If  a  witness,  the  moment  he  leaves  the 
stand,  should  declare  that  his  whole  testimony 
was  a  fabrication,  and  that  was  shown  to  the 
jury,  they  would  place  no  confidence  in  the 
testimony  which  he  had  given  ;  but  [*424 
if  the  witness,  after  leaving  the  stand,  should 
declare  that  he  had  sworn  the  truth,  it  would 
probably  be  of  no  use  to  prove  such  declara- 
tions, when  similar  declarations  made  at  other 
times  would  aid  much  in  supporting  a  witness 
who  had  been  impeached  upon  the  trial.  On 
this  point  I  think  the  court  decided  correctly; 
but  as  they  erred  in  rejecting  the  testimony 
offered,  a  new  trial  should  be  granted.  It  may 
have  been  very  important.  On  that  subject  we 
cannot  judge,  as  the  testimony  to  support  the 
indictment  is  not  set  forth,  nor  was  it  neces- 
sary that  it  should  be.  The  jury  are  to  judge 
of  the  effect  of  the  testimony.  It  is  enough  for 
us  to  know  that  competent  testimony  has  been 
withheld  from  the  jury  to  authorize  us  in 
awarding  a  new  trial. 

New  trial  granted. 

Witness— Impeachment  of,  by  former  declarations. 
Overruled— 14  N.  Y.,  500. 

Disapproved— 3  Duer,  451. 

Distinguished— 19  Wend.,  441. 

Cross-examination— Impeachment  of  witness  after 
Cited  in-83  N.  Y.,  459 : 19  Hun,  101 ;  32  Hun,  355 :  6 
Barb.,  450:33  Barb.,  547;  Abb.  Adm.,  289 

Also  cited  in-3  Hill,  305 ;  5  Park..  566. 

WEND.  15. 


[END  OF  MAY  TERM,  1836.] 


CASES  ARGUED  AND  DETERMINED 


IK  THE 


SUPREME  COURT  OF  JUDICATURE 


OF   THE 


STATE   OF  NEW  YORK, 


JULY  TERM,  1836,  IN  THE  SIXTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


425*]         *MINER  «.  CLARK. 

Warranty— Eviction— Notice  of  Ejectment  Suit 
— Parol,  Sufficient — Deed — Variance. 

In  an  action  on  a  covenant  of  warranty  in  a  deed 
of  lands  from  which  the  grantee  has  been  evicted, 
parol  notice  to  the  grantor  of  the  commencement  of 
the  ejectment  suit  is  sufficient ;  the  notice  need  not 
be  in  writing.  So  held  by  the  Court :  Mr.  Justice 
Bronson  dissenting. 

It  seems  that  though  notice  alone  is  sufficient  to 
cast  the  defense  upon  the  grantor,  it  is  well  also  to 
put  in  a  plea. 

The  reading  of  a  deed  of  lands  in  evidence  cannot 
be  objected  to  on  the  ground  of  variance  between 
it  and  the  oyer  served,  for  the  cause  that  the  cer- 
tificate of  acknowledgment  is  not  indorsed  upon  the 
oyer— such  certificate  forms  no  part  of  the  deed. 

Citations— 1  Johns.,  517 ;  13  Wend.,  123 ;  9  Cow.,  154; 
5  Wend.,  44 ;  3  Johns.  Gas.,  107. 

THIS  was  an  action  on  a  covenant  of  war- 
ranty of  title  in  a  deed  of  lands  from  which 
the  plaintiff  was  evicted, tried  at  the  Totnpkins 
Circuit  in  Nov.,  1883,  before  the  Hon.  Robert 
Monell,  one  of  the  Circuit  Judges. 

On  the  trial,  the  following  questions  arose  : 
1.  The  plaintiff  proved  that  when  the  eject- 
ment suit  was  commenced  against  him,  by 
virtue  of  which  he  was  evicted,  he  gave  verbal 
426*]  notice  *of  the  suit  to  his  grantor,  and 
requested  him  to  attend  the  defense.  The  de- 
fendant in  the  present  suit  objected  to  the  suf- 
ficiency of  such  notice,  insisting  that  it  should 
have  been  in  writing.  The  objection  was  over- 
ruled. 2.  He  objected  to  the  deed  produced 
on  the  trial  being  read  in  evidence, on  the  ground 
of  variance  between  it  and  the  oyer  delivered 
in  the  case,  the  deed  having  on  it  a  certificate 
of  acknowledgment,  and  the  oyer  not  having 
a  copy  of  such  certificate.  This  objection  was 
also  overruled.  3.  The  defendant  having  been 
permitted  to  give  evidence  to  show  that  there 
ought  not  to  have  been  a  recovery  by  the  plaint- 
iff in  the  action  of  ejectment,  the  plaintiff  in 
that  action  (Samuel  Baker)  was  called  by  the 
plaintiff  in  this  suit,  and  sworn  as  a  witness, 
to  rebut  the  evidence  on  the  part  of  the  defend- 
ant, lie  was  objected  to  as  interested,  but  the 
objection  was  overruled.  There  was  also  evi- 
dence given  to  show  collusion  between  the 
plaintiff  in  the  ejectment  suit  and  the  present 
plaintiff,  which  was  submitted  by  the  judge  to 
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the  consideration  of  the  jury.  The  plaintiff 
obtained  a  verdict,  which  the  defendant  moves 
to  set  aside. 

Mr.  S.  Stevens,  for  the  defendant,  insisted 
that  the  notice  of  the  commencement  of  the 
ejectment  ought  to  have  been  in  writing,  and 
cited,  in  support  of  this  position,  3  Johns.  Cas.. 
109.  and  15  Johns.,  533. 

Mr.  A.  J.  Parker,  for  the  plaintiff,  insist- 
ed that  a  verbal  notice  was  sufficient.  It  was 
not  a  proceeding  in  a  suit  and,  therefore,  not 
governed  by  the  ordinary  practice  of  courts 
requiring  notice  in  suits  to  be  in  writing  ;  nor 
is  it  required  by  statute.  When  a  statute  re- 
quires a  notice  preliminary  to  the  commence- 
ment of  a  suit  to  be  in  writing,  the  notice  must 
be  in  writing;  otherwise  a  verbal  notice  is  suf- 
ficient. 

The  opinion  of  the  court  was  delivered  by 
the  Chief  Justice,  as  follows  : 

It  was  objected,  on  the  trial,  that  the  deed 
from  the  defendant  to  the  plaintiff  should  not 
be  given  in  evidence,  because  oyer  had  not  been 
given  of  the  certificate  of  acknowledgment  in- 
dorsed upon  it.  The  objection  was  properly 
overruled.  The  certificate  of  acknowledgment 
or  proof  of  the  instrument  constitutes  no  part 
of  the  deed  itself. 

*A  more  important  question  is  wheth-  [*42  7 
er  parol  notice  to  the  defendant  of  the  com- 
mencement of  the  ejectment  suit  was  sufficient. 
The  object  of  the  notice  is  to  inform  the  grantor 
that  a  suit  has  been  brought  against  his  grantee; 
the  grantor  is  supposed  to  be  better  able  to  de- 
fend such  a  suit,  and  by  his  covenant  he  has 
undertaken  to  warrant  and  defend  the  grantee 
against  the  claims  of  all  persons.  A  parol  no- 
tice gives  the  information  to  the  grantor  quite 
as  well  as  a  written  one ;  and  as  there  is  no 
technical  rule  requiring  such  a  notice  to  be  in 
writing,  no  writing  is  necessary.  The  party 
making  this  objection  should  have  produced 
some  authority  to  sustain  it ;  none  has  been 
produced,  and  probably  because  none  can  be 
found.  I  have  already  remarked,  that  the  ob- 
ject of  giving  notice  is  to  inform  the  grantor 
of  the  assertion  of  a  claim  against  which  he 
has  covenanted  that  he  will  warrant  and  defend 
his  grantee.  If  we  regard  the  plain  import  of 
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the  language  used,  it  is  the  grantor  who  is  to 
defend,  and  not  the  grantee  ;  and  if  we  regard 
the  reason  and  propriety  of  the  case,  we  come 
to  the  conclusion  that  the  grantor  must  defend 
or  not  at  his  peril  after  notice.  Such  it  is  be- 
lieved is  the  common  sense  of  the  case.  The 
first  case  in  our  courts  on  the  subject  of  notice 
is  Blaisdale  v.  Babcock.  1  Johns.,  517.  The 
plaintiff  bought  ahorse  of  the  defendant,  which 
was  claimed  by  one  Snow.  An  action  of  trover 
was  brought  by  Snow,  of  which  the  plaintiff 
gave  the  defendant  notice.  It  does  not  appear 
whether  a  written  notice  was  given  ;  the  point 
was  not  raised.  The  defendant  attended  one 
term  of  the  court,  with  witnesses  to  defend  the 
title  to  the  horse  which  he  had  sold  to  the 
plaintiff,  but  did  not  attend  when  the  cause 
was  tried.  The  record  of  Snow's  recovery  was 
received  in  evidence, though  the  judge  told  the 
jury  it  was  not  conclusive.  On  a  motion  for 
a  new  trial,  the  court  said  that  the  record  was 
proper  evidence,  because  without  it  an  evic- 
tion could  not  have  been  shown  ;  that  the  first 
notice  given  to  the  defendant  was  sufficient, 
and  that  he  was  bound  to  take  notice  of  the 
subsequent  proceedings.  The  same  point  was 
recent 'y  decided  in  error,  in  the  case  of  Rogers 
v.  Kneeland,  13  Wend.,  123.  The  case  of  Stone 
v.  Hooker,  9  Cow.,  154,  was  an  action  upon  an 
agreement  to  indemnify.  A  suit  was  brought 
428*]  against  the  plaintiff  ;  *he  gave  notice 
of  it  to  the  defendant  and  requested  him  to 
attend,  but  he  did  not.  The  plaintiff  recovered 
the  amount  of  a  judgment  against  himself  in 
favor  of  others  who  he  had  agreed  to  indem- 
nify upon  the  strength  of  the  defendant's  prom- 
ise to  him, even  though  one  of  those  judgments 
was  obtained  by  confession.  It  appeared, how- 
ever, that  there  were  several  suits,  and  after 
one  suit  had  been  tried,  it  would  have  been 
useless  to  have  contested  the  others.  Mr.  J. 
Woodworth  remarks,  that  having  given  a  cog- 
novit, he  was  bound  to  show  that  the  defend- 
ant was  not  prejudiced  by  it,  which  in  that 
case  he  did  do.  The  case  of  Jackson  v.  Marsh, 
5  Wend.,  44,  goes  further,  and  states  that  after 
notice  to  the  grantor  of  suit  brought,  and  a 
refusal  by  him  to  defend,  the  grantee  is  not 
bound  to  defend.  At  all  events,  I  apprehend 
enough  was  done  in  this  case.  A  plea  was  put 
in,  as  was  stated  by  counsel ;  and  though  the 
record  states  that  judgment  was  obtained  by 
default,  it  is  inferable  from  the  case  that  such 
default  was  at  the  circuit  and,  of  course,  a  plea 
must  have  been  put  in.  If  notice  of  the  suit 
had  not  been  given  to  the  defendant,  it  would 
have  behooved  the  plaintiff  to  have  shown  that 
a  full  defense  was  made,  and  that  the  defend- 
ant, if  notice  had  been  given,  could  not  have 
defeated  a  recovery.  In  the  present  case  the 
defendant  has  no  just  ground  of  complaint. 
He  was  permitted  and  attempted  to  show  that 
there  was  no  ground  for  the  recovery  against 
the  plaintiff,  but  in  that  he  failed. 

Baker  was  a  competent  witness.  He  had  no 
interest  in  this  cause ;  his  credibility  was  be- 
fore the  jury.  The  jury  were  satisfied  that 
there  was  no  collusion  between  him  and  the 
plaintiff,  and  I  cannot  say  that  their  verdict  is 
against  evidence.  That  was  a  question  for  the 
jury,  and  their  decision  should  not  be  disturbed 
except  in  a  clear  Case. 

New  trial  denied. 
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The  following  dissenting  opinion  was  deliv- 
ered by  Mr.  Justice  Bronson  : 

Bronson,  J.,  dissented.  It  has  never  been 
decided  that  a  parol  notice  was  sufficient,  in  a 
case  like  the  present.and  I  am  *of  opin-  [*429 
ion  that  it  should  have  been  in  writing.  If  the 
notice  is  to  have  any  influence  upon  the  right 
of  the  party,  it  should  be  given  in  such  form 
as  fully  to  apprise  the  person  receiving  it  of 
what  is  required  of  him,  and  the  consequences 
which  are  to  follow,  if  he  neglects  to  take  upon 
himself  the  defense  of  the  suit.  A  verbal  no- 
tice may  be  misapprehended  by  the  person  to 
whom  it  is  addressed  ;  and  without  any  inten- 
tional error,  may  be  proved  in  a  very  different 
form  from  that  in  which  it  was  actually  deliv- 
ered. It  should  be  in  writing,  not  only  for  the 
purpose  of  avoiding  those  consequences,  but 
to  enable  the  party  to  examine  it  deliberately 
and  consult  his  counsel  on  the  proper  course 
to  be  pursued.  In  ordinary  legal  proceedings, 
however  trifling  may  be  the  consequences  of 
neglecting  the  warning,  no  person  is  allowed 
to  be  prejudiced,  either  in  his  action  or  defense, 
by  a  mere  verbal  notice.  If  this  is  a  proper 
regulation,  in  relation  to  proceedings  after  the 
parties  have  appeared  in  court,  it  would  seem 
to  be  still  more  appropriate,  where  the  object 
of  the  notice  is  to  call  on  the  party  to  appear 
in  court,  and  take  on  himself  the  defense  of 
an  action  which  has  been  instituted  against  his 
grantee.  This  is  not  like  a  notice  which  will 
sometimes  affect  the  title  of  a  party  by  showing 
it  ^tainted  with  fraud.  In  those  cases  notice 
only  means  knowledge  of  a  particular  fact, 
which  shows  that  the  party  did  not  act  in  good 
faith  ;  and  in  general,  it  is  a  matter  of  no  mo- 
ment in  what  form  the  information  was  re- 
ceived, or  from  what  source  it  was  derived. 
But  here  the  notice,  if  it  is  to  have  any  effect, 
is  in  itself  a  legal  proceeding.  It  advises  the 
warrantor  that  the  title  which  he  professed  to 
grant  is  called  in  question;  that  another  person 
claims  the  land  by  a  paramount  title,  and  has 
commenced  a  suit  to  recover  it;  and  calls  upon 
the  grantor  to  appear  in  court  and  defend  the 
title.  It  is  similar  in  character  to  the  notice  or 
warning  by  which  an  action  is  commenced  ; 
and  which,  if  not  in  the  form  of  legal  process 
served  by  a  public  officer,  must  at  least  be  in 
writing. 

In  Gilbert  v.  Turnpike  Co.,  3  Johns.  Gas., 
107,  the  court  say  that  "A  notice  in  legal  pro- 
ceedings means  a  written  notice;"  and  it  was 
one  of  the  grounds  on  which  the  proceedings 
were  quashed,  that  it  did  not  appear  that  the 
notice  *which  had  been  given  was  in  [*43O 
writing.  It  was  added,  in  that  case,  that  the 
necessity  of  a  written  notice  might  be  gathered 
from  the  statute  which  directed  the  notice,  in 
certain  cases,  to  be  left  at  the  dwelling-house 
of  the  party.  Although  this  additional  reason 
for  the  decision  was  mentioned,  I  think  the 
court  intended  to  assert  the  salutary  principle, 
that  the  right  of  a  party  could  not  be  prej 
udiced  by  legal  proceedings,  unless  the  notice 
required  by  law  was  given  in  writing. 

If  we  look  a  little  further  into  the  nature  of 
this  proceeding,  I  think  the  insufficiency  of  a 
verbal  notice  will  be  more  apparent.  The 
modern  practice  of  giving  notice  bears  a  strong 
analogy  to  the  old  method  of  vouching  the 
grantor  to  warranty,  when  the  tenant  was  sued 
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in  a  real  action.  If  the  grantor  did  not  appear 
voluntarily,  a  summons  ad  warrantizandum  is- 
sued, informing  him  of  the  pendency  of  the 
suit,  and  requiring  him  to  appear  and  war- 
rant the  land  to  the  tenant;  and  this  writ  was 
served  by  the  sheriff.  Real  actions  have  every- 
where fallen  much  into  disuse  of  late  years, 
and  in  this  State  most  of  them  have  been  abol- 
ished. The  practice  of  giving  notice  when 
the  tenant  is  sued  in  the  action  of  ejectment, 
seems  to  have  been  suggested  by  the  old  proc 
ess  of  voucher  and  summons  ad  warrantizan- 
dum. And  as  in  the  one  case  the  right  of  the 
grantor  could  only  be  asserted  by  means  of  a 
writ  served  by  a  public  officer,  he  ought  not 
in  the  other  to  be  prejudiced  by  anything  less 
definite  and  formal  than  a  writing,  which  shall 
advise  him  of  what  has  been  done,  and  what 
he  is  required  to  do. 

Whatever  may  be  the  rule  in  relation  to 
warranties  on  the  sale  of  chattels,  I  think  it 
against  legal  analogies,  and  utterly  unsafe  in 
practice  to  give  any  effect  to  a  verbal  notice  of 
this  kind  in  an  action  for  the  recovery  of  real 
estate.  Without  examining  the  other  questions 
made  on  the  trial,  I  am  of  opinion  that  the  no- 
tice was  insufficient,  and  that  the  verdict  ought, 
therefore,  to  be  set  aside. 

Cited  in-5  Hill,  105 :  45  N.  Y.,  603 :  9  Barb.,  200 :  19 
Barb.,  539 .  53  Barb.,  411 ;  35  How.  Pr.,  197;  6  Daly, 
256 ;  11  Allen,  374: 17  Kan..  102 ;  38  Mich.,  141 ;  1  Am. 
Rep.,  193,  193  (24  Wis.,  417). 


431*]*PARKHILL  ET  AL.  v.  IMLAY. 

Substantial  Compliance  with  Order  for  Purchase 
and  Transmission  of  Cargo,  by  Factor,  Binds 
Principal — Reasonable  Time,  a  Question  of 
Fact. 

Where  an  order  is  given  for  the  purchase  and 
transmission  of  a  cargo  of  merchandise,  a  substan- 
tial compliance  with  the  order  on  the  part  of  the 
factor  will  charge  the  principal. 

The  omission  of  the  factor  to  acknowledge  the  re- 
ceipt of  the  order  and  to  signify  his  acceptance  of 
the  commission  will  not  discharge  the  principal, 
where  the  order  is  complied  with  and  advice  there- 
of given  within  a  reasonable  time. 

What  will  be  deemed  reasonable  time  depends 
upon  the  course  of  the  particular  trade,  and  the  pe- 
culiar circumstances  of  the  case  :  it  is  not  a  ques- 
tion of  law,  but  of  fact,  to  be  submitted  to  and 
passed  upon  by  a  jury. 

Tj\  RROR  from  the  Superior  Court  of  the  City 
-EJ  of  N.  Y.  Nov.  8,  1832,  William  H.  Im- 
lay,  residing  at  Hartford,  in  Conn.,  sent  an 
order  to  Parkhill,  Robertson  and  Kelso,  a  mer- 
cantile firm,  transacting  business  at  Richmond, 
in  Va.,  to  the  effect:  that  if  there  was  a  vessel 
at  Richmond  bound  to  Hartford,  which  would 
take  a  cargo  of  wheat,  at  not  to  exceed  10  cents 
per  bushel  freight,  and  the  wheat  could  be 
procured  of  good  quality,  they  might  send  a 
cargo;  adding  that  he  was  informed  that  there 
was  a  vessel  at  Richmond,  commanded  by 
Capt.  Waterman,  belonging  at  Hartford.  The 
order  was  received  per  mail,  the  course  of  the 
mail  bringing  a  letter  from  Hartford  to  Rich- 
mond in  5  or  6  days.  Wheat  being  scarce  at 
Richmond,  one  of  the  firm  of  Parkhill  &  Co. 
went  down  the  James  River  about  80  miles, 
and  purchased  2,638  bushels  of  wheat  of  a 
planter,  according  to  the  usual  course  of  busi- 
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ness  when  wheat  is  not  to  be  had  at  Richmond. 
Nov.  22,  Parkhill  &  Co.  engaged  Capt.  Bax- 
ter, of  the  schooner  Molly,  which  was  discharg- 
ing a  cargo  of  salt  at  Richmond,  and  had  been 
there  several  days,  vessels  being  at  the  time 
scarce,  to  carry  the  wheat  to  Hartford,  at  10 
cents  per  bushel,  and  Nov.  25,  wrote  to  Im- 
lay,  advising  him  of  the  purchase  of  the  wheat, 
and  that  no  time  would  be  lost  in  shipping  it, 
and  forwarding  invoice,  etc.  Nov.  24  the  dis- 
charge of  the  cargo  of  the  schooner  was  com- 
pleted, and  on  the  same  day  she  went  down  the 
river;  the  wind  was  ahead,  and  she  did  not 
arrive  at  the  place  of  *lading  until  [*432 
Nov.  28;  on  which  day  she  commenced  taking 
in  the  wheat,  but  did  not  complete  the  lading 
until  Dec.  8,  having  been  prevented  from  tak- 
ing in  the  wheat  full  half  the  time  by  boister- 
ous and  rainy  weather.  On  the  morning  of 
Dec.  8,  within  an  hour  after  completing  the 
cargo,  the  schooner  sailed  for  Hartford.  Dec. 
20  she  was  in  the  Connecticut  River,  about  20 
miles  below  Hartford,  where  she  was  pre- 
vented from  going  further  by  the  ice  and  a 
strong  head-wind.  The  captain  proceeded  by 
land  to  Hartford,  and  on  the  evening  of  the 
same  day  called  at  the  counting-house  of  Im- 
lay to  report  himself  and  his  cargo,  and  to  ob- 
tain orders.  Imlay  was  not  at  home,  and  his 
agent,  to  whom  the  report  was  made,  refused 
to  have  anything  to  do  with  the  wheat,  saying 
it  had  not  been  shipped  according  to  orders. 
On  the  next  day  the  captain  again  called  on 
the  agent,  and  offered  to  have  the  wheat  trans- 
ported to  Hartford  in  wagons  or  carts  at  his 
own  expense,  and  to  deliver  it  free  of  any  charge 
to  Imlay,  except  the  freight  of  10  cents  per 
bushel,  as  stipulated  in  the  original  bill  of  lad- 
ing; to  which  offer  the  agent  again  answered 
that  he  would  not  have  anything  to  do  with 
the  wheat,  and  would  not  receive  it  on  any 
condition  whatever.  Dec.  21,  the  captain  re- 
turned to  the  schooner,  and  proceeded  with  her 
down  the  river  to  Saybrook,  where  she,  with 
the  cargo,  remained  until  Feb.  22,  1833,  when 
she  was  taken  to  N.  Y.,  and  the  cargo  landed, 
and  shortly  after  sold,  at  a  loss  of  $339.34  be- 
low the  original  cost.  It  appeared  that  Nov. 
30,  1832,  Imlay  wrote  to  Messrs.  Parkhill  & 
Co.  acknowledging  the  receipt  of  their  letter  of 
the  25th  of  that  month,  in  which  he  stated  that 
when  he  ordered  the  wheat  it  was  expressly 
with  a  view  of  its  being  shipped  by  Capt.  Wa- 
terman, and  that  perceiving  by  the  papers  that 
Waterman  had  left  Richmond  before  the  re- 
ceipt of  his  letter,  he  concluded  it  was  the  rea- 
son why  he  had  received  no  reply  to  his  letter, 
and  in  consequence  had  accomplished  his  pur- 
chases of  wheat  in  N.  Y.  a  few  days  before; 
that  it  was  then  too  late  to  get  anything  up  the 
Connecticut  River  until  spring,  on  account  of 
the  season,  and  he,  therefore,  declined  taking 
the  wheat.  It  also  appeared  that  Dec.  16,  1832, 
Imlay  again  wrote  *Messrs.  Parkhill  [*433 
&  Co.  acknowledging  the  receipt  of  their  letter 
of  Dec.  11,  with  invoice  of  wheat,  and  advice 
of  a  draft  on  him  for  $3,517.57,  and  saying 
that  he  would  neither  accept  the  draft  nor  con- 
sider the  wheat  as  his  property.  It  was  proved 
that  the  order  of  Imlay  for  the  wheat  was  ex- 
ecuted with  as  much  dispatch  as  practicable, 
and  that  no  delay  other  than  what  was  una- 
voidable, from  the  state  of  the  weather,  oc- 
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curred  from  the  time  of  the  schooner  Molly 
leaving  Richmond  until  she  sailed  from  the 
place  of  lading  for  Hartford.  On  the  above 
facts  appearing  on  the  trial  of  a  suit  brought 
by  Parkhill  &  Co.  against  Imlay,  the  Superior 
Court  of  the  City  of  N.  Y.  nonsuited  the 
plaintiffs,  and  judgment  was  rendered  against 
them  for  costs.  The  plaintiffs  sued  out  a  writ 
of  error. 

Mr.  S.  Sherwood,  for  plaintiffs  in  error. 

Mr.  D.  Lord,  Jr.,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  After  a  careful 
consideration  of  the  facts  in  this  case,  I  am 
unable  to  concur  with  the  disposition  made  of 
it  by  the  Superior  Court.  I  have  not  seen  the 
reasons  for  their  judgment,  but  will  briefly 
examine  the  points  now  relied  upon  to  sustain 
it  by  the  counsel  for  the  defendant  in  error. 

It  is  said  that  the  authority  to  purchase  the 
wheat  was  upon  the  condition  that  a  vessel 
should  be  found  at  Richmond  bound  to  Hart- 
ford, which  would  take  the  wheat  at  a  speci- 
fied freight,  and  also  that  the  purchase  of  the 
wheat  should  be  made  at  Richmond.  The  an- 
swer to  all  this  is,  that  the  vessel  chartered 
was  at  the  place  about  the  time  the  defendant's 
letter  reached  there,  which  must  have  been,  in 
the  course  of  the  mail,  on  the  14th  or  15th  of 
the  month.  The  Molly  was  chartered  on  the 
22d,  and  one  of  the  witnesses  stated  that  she 
had  been  there  several  days  previous  to  the  en- 
gagement; and  as  to  the  purchase  of  the  wheat 
at  Richmond,  there  is  nothing  in  the  terms  of 
the  order,  nor  in  the  nature  of  the  transaction 
or  the  course  of  trade,  requiring  such  an  ex- 
ecution of  it.  The  plaintiffs  were  requested, 
if  there  was  a  vessel  at  Richmond  that  would 
434*]  take  *a  cargo  of  wheat  to  Hartford  at 
10  cents  per  bushel,  to  send  one  if  they  could 
procure  it  of  good  quality.  Now  it  does  not 
seem  to  me  a  harsh  and  unreasonably  severe 
construction  to  say  that  the  purchase  of  the 
cargo  some  80  miles  nearer  the  place  of  its  des- 
tination, where  it  is  proved  a  better  quality  of 
the  article  can  usually  be  procured,  even  if 
there  had  been  a  supply  at  Richmond  which 
there  was  not,  was  a  departure  from  the  au- 
thority conferred  by  its  terms  or  spirit.  Per- 
haps it  may  be  implied  that  the  defendant  con- 
templated a  purchase  at  Richmond,  presuming 
that  it  could  be  found  in  the  market:  but  if  he 
had  intended  to  make  this  an  imperative  con- 
dition upon  the  plaintiffs,  it  would  have  been 
easy  and  natural  for  him  to  have  so  said.  They 
very  honestly  assuming  that  he  meant  sub- 
stantially what  he  did  say,  viz. :  that  he  wanted 
a  cargo  of  wheat  of  a  good  quality,  with  all 
reasonable  dispatch,  procured  it;  and  now, 
when  casualties  over  which  the  plaintiffs  had 
no  control,  and  for  which  they  are  not  to  be 
held  responsible,  delayed  the  arrival  of  it  at 
its  place  of  destination,  it  should  not  be  per- 
mitted to  him  to  set  up  that  it  was  purchased 
at  a  different  place  from  that  designated,  by  a 
very  strained  inference  from  the  order,  and 
therefore  without  authority.  But  it  is  said 
that  the  execution  of  the  order  down  the  river 
occasioned  delay,  which  the  defendant  intend- 
ed to  avoid  at  that  season  of  the  year.  Wheth- 
er it  occasioned  a  delay  beyond  that  which  un- 
avoidably arose  from  a  faithful  execution  of 
the  order,  under  all  the  facts  and  circumstances 
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of  the  case,  so  as  to  constitute  a  departure  from 
the  authority  given,  was  certainly  not  exclu- 
sively a  question  of  law.  As  I  understand  the 
facts,  the  delay  arose  solely  from  the  inclem- 
ency of  the  weather;  and  for  aught  that  ap- 
pears in  the  case,  the  execution  of  the  order  at 
Richmond  would  not  necessarily  or  certainly 
have  avoided  this  consequence.  Even  if  The 
Molly  could  have  sailed  a  few  days  sooner,  she 
must  still  have  encountered  the  storm  on  her 
voyage.  But  I  deny  that  the  plaintiffs  are  to 
be  charged  with  the  delay  occasioned  by  the 
weather.  If  they  executed  the  order  with  rea- 
sonable dispatch,  and  according  to  the  course 
of  that  particular  trade  which  the  defendant  is 
presumed  to  know,  they  have  done  their  duty. 
That  they  did  thus  execute  it,  appears  to  be 
fully  proved;  and  at  all  *events,  if  [*435 
doubted,  the  point  should  have  been  submitted 
to  the  jury. 

It  is  also  urged  that  the  plaintiffs  were  bound 
to  have  given  immediate  notice  of  their  pur- 
pose to  execute  the  commission,  and  that  they 
omitted  to  do  so  from  the  15th  to  the  25th  No- 
vember. It  appears,  the  plaintiffs,  with  cus- 
tomary diligence,  set  about  executing  the  order 
on  the  receipt  of  it,  and  soon  if  not  immedi- 
ately after  it  was  accomplished,  duly  advised 
the  defendant  of  the  fact.  They  went  down 
the  river  80  miles  in  search  of  the  wheat,  pur- 
chased it,  and  gave  directions  for  the  delivery, 
returned,  chartered  a  vessel,  and  wrote  advis- 
ing the  defendant  of  all  that  was  done,  in  the 
course  of  some  9  or  10  days.  Advice  in  due 
time  of  the  execution  of  an  order,  I  apprehend, 
is  all  that  can  be  reasonably  required.  Under 
the  circumstances,  the  plaintiffs  were  not  bound 
to  return  an  immediate  answer  that  they  would 
execute  it  if  possible.  Being  able  in  so  short 
a  time  to  determine  definitively  the  point, 
they  were  not  bound  to  communicate  with  the 
defendant  till  they  had  made  the  effort.  The 
defendant  had  a  right  to  presume,  and  should 
have  acted  upon  the  presumption,  that  the 
order  would  be  executed  if  practicable.  From 
his  letter  of  Nov.  30  it  appears  that  he  acted 
upon  the  opposite  inference.  Not  immediately 
hearing  from  the  plaintiffs,  he  assumed  they 
were  neglecting  his  order,  and  he  accordingly 
procured  a  supply  of  wheat  elsewhere.  This 
was  doing  injustice  to  the  fidelity  of  his  corre- 
spondents. It  seems  to  me  he  should  have 
presumed  they  were  engaged  in  filling  his 
order,  and  that  if  they  had  determined  other- 
wise, he  would  have  been  duly  advised.  He 
had  no  right  to  assume  they  were  neglecting 
his  business  until  he  had  given  them  a  reason- 
able time  to  accomplish  it.  The  answer  of  the 
defendant  to  the  letter  of  advice  of  the  pur- 
chase of  the  wheat,  giving  his  reasons  for  not 
receiving  the  cargo,  is  not  very  satisfactory. 
He  affects  to  believe  that  the  order  required 
the  plaintiffs  expressly  to  ship  the  wheat  by 
Capt.  Waterman,  who  could  bring  about  2,000 
bushels ;  and  as  he  perceived  from  the  papers 
that  the  captain  had  sailed  before  his  order 
could  have  reached  the  plaintiffs,  supposed 
that  to  be  the  reason  why  he  had  not  heard 
from  them.  This  is  obviously  an  unfair  in- 
terpretation of  his  own  *letter  of  Nov.  [*43<> 
8.  He  had  no  right  to  presume  or  believe  his 
correspondents  were  thus  instructed ;  and  to- 
insist  and  act  upon  that  view  of  the  case  was 
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calculated  to  entrap  them.  They  could  draw 
no  such  inference  from  the  terms  of  the  order. 
Upon  the  whole  I  am  unable  to  say,  as  mat- 
ter of  law,  that  the  plaintiffs  were  bound  to 
forward  an  immediate  answer  to  the  order  of 
Nov.  8  ;  but  am  of  opinion  the  conduct  of  the 
plaintiffs  in  this  respect  turns  upon  a  question 
of  diligence,  proper,  undoubtedly,  to  be  con- 
sidered by  the  jury,  when  from  all  the  facts 
and  circumstances  of  the  case,  course  of  trade, 
etc.,  they  are  called  upon  to  decide  whether 
the  plaintiffs  have  used  reasonable  dispatch  in 
the  execution  of  the  order.  This  embraces  not 
only  the  filling  of  it,  but  due  advice  of  the 
fact.  The  point,  I  think,  belongs  to  the  jury. 
Judgment  reversed;  venire  de  novo  ;  costs  to 
abide  the  event. 
Cited  in-31  Barb.,  198. 


CLARKE  v.  VAN  SURLAY. 

Private  Act  Authorizing  Sale  of  Estate,  tlie,  Rents 
and  Profits  of  which  had  been  Given  to  a  Fa- 
ther for  Life,  Remainder  in  Fee  to  his  Chil- 
dren —  Validity  of —  Act  Constitutional  —  As- 
sent of  Chancellor — Orders  to  Carry  Sale  into 
Effect — How  far  Binding  on  Children. 

Where  the  rents  and  profits  of  an  estate  are  Driven 
to  a  father  during  his  life,  and  the  remainder  in  fee 
is  given  to  his  children,  and  it  be  necessary  to  the 
support  and  maintenance  of  the  tenant  for  life, 
and  his  family  and  the  education  of  his  children, 
that  the  estate  should  be  sold,  a  private  Act  of  the 
Legislature  will  be  passed,  authorizing  the  sale  of 
the  property  for  the  above  purposes,  and  for  the 
payment  of  debts  incurred  by  the  tenant  for  life,  in 
the  necessary  support  of  himself  and  family,  and  in 
the  education  of  his  children. 

Such  Act  is  not  unconstitutional,  although  its 
operation  is  limited  to  particular  property,  and 
bears  upon  a  few  individuals  only,  and  does  not  ex- 
tend to  every  other  case  of  a  like  character. 

If  the  sales  of  property  authorized  by  such  Act 
require  the  assent  of  the  Chancellor,  and  orders  are 
made  by  the  Court  of  Chancery  to  carry  the  Act 
into  effect,  such  orders  cannot  be  called  in  question 
by  the  children,  or  those  in  remainder,  in  an  action 
of  ejectment  against  a  bona  fide  purchaser  at  such 
sales,  on  the  ground  of  excess  of  authority  on  the 
part  of  the  Court  of  Chancery ;  the  orders  of  that 
court  not  being  void,  the  remedy,  if  any,  is  in  a 
court  of  equity  or  in  a  court  of  review. 

Citations-8  Cow.,  543,  579;  2  Bl.  Com.,  344,  345; 
Crui.,  Dig.,  tit.  xxxiii.,  Private  Act;  Laws  of  1814, 
p.  116,  ch.  108,  sees.  5,  6 ;  1815,  p.  103,  ch.  106,  sees.  3, 
13 ;  2  R.  S.,  194 ;  Act  of  1816. 

THIS  was  an  action  of  ejectment,  tried  at  the 
N.  Y.  Circuit  in  Apr.,  1833,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  Judges. 
437*]  *The  plaintiff  claimed  to  recover 
under  a  devise  contained  in  the  will  of  Mary 
Clarke,  executed  Apr.  6,  1802,  whereby  the 
testatrix  gave  a  certain  portion  of  a  farm  owned 
by  her  at  Greenwich,  called  Chelsea,  and  also 
a  house  and  lot,  then  occupied  by  one  Thomas 
Byron,  to  Benjamin  Moore  and  two  other  per- 
sons in  trust:  1.  To  receive  the  rents,  issues 
and  profits  thereof,  and  to  pay  the  same  to 
Thomas  B.  Clarke,  son  of  her  late  son  Clement, 
during  his  natural  life  ;  2.  From  and  after  the 
death  of  Thomas  B.  Clarke,  to  convey  the 
premises  to  his  lawful  issue,  in  fee  ;  and  3.  If 
he  should  not  have  lawful  issue,  then  to  con- 
vey the  premises  to  Clement  C.  Moore,  a  grand- 
son of  the  testatrix,  and  to  his  heirs.  Thomas 
B.  Clarke  died  in  1826,  leaving  three  children, 
and  this  action  was  brought  by  one  of  them  to 
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recover  the  third  of  3  lots  of  land,  part  of  the 
portion  of  the  farm  at  Greenwich  devised  in 
trust,  as  above  stated.  The  defendant  claimed 
title  to  the  premises  under  a  deed  executed  by 
Thomas  B.  Clarke,  the  father  of  the  plaintiff, 
to  George  De  Grasse,  bearing  date  Aug.  2, 
1821,  whereby  39  lots,  part  of  the  Greenwich 
farm,  and  including  the  3  lots  in  question, 
were,  for  the  consideration  of  $2,000,  sold  and 
conveyed  to  the  grantee,  who,  Mar.  28,  1822, 
conveyed  the  39  lots,  with  4  other  lots,  to  the 
defendant,  for  the  consideration  of  $1,200, 
subject  to  a  mortgage  of  $1,000  executed  by 
De  Grasse.  The  defendant  claimed  that  Thomaa 
B.  Clarke  was  authorized  to  execute  a  valid 
conveyance  of  the  property  granted  by  him  ta 
De  Grasse,  by  virtue  of  certain  Acts  of  the 
Legislature,  passed  in  reference  to  the  property 
above  specified  ;  and  also  by  virtue  of  certain 
orders  of  the  Court  of  Chancery,  made  under 
two  of  the  said  Acts  of  the  Legislature,  author 
ized  and  ratified  by  a  subsequent  Act  of  the 
Legislature.  The  first  Act  of  the  Legislature 
passed  upon  the  subject  authorized  the  parti- 
tion of  the  property  at  Greenwich  into  twa 
moieties ;  one  moiety  to  be  subdivided  into 
lots  and  sold,  together  with  the  house  and  lot 
occupied  by  Byron,  and  the  proceeds  invested 
in  stocks  or  real  securities,  for  the  purpose  of 
creating  an  income  for  the  benefit  and  support 
of  Thomas  B.  Clarke,  his  family  and  children; 
the  principal  to  be  paid  after  the  death  of 
Thomas  B.  Clarke,  according  to  the  trusts  of 
the  will  of  Mary  Clarke.  This  Act  was  passed 
in  1814,  *upon  the  petition  of  Thomas  [*438 
B.  Clarke,  and  with  the  concurrence  of  the 
trustees  named  in  the  will  of  Mary  Clarke,  and 
of  Clement  C.  Moore,  the  contingent  remain- 
der man.  In  1815  a  further  Act  was  passed, 
reciting  that  Clement  C.  Moore,  the  remain- 
der-man, had  conveyed  his  contingent  interest 
to  Thomas  B.  Clarke,  and  then  authorizing 
Clarke  to  do  and  perform  every  act  in  relation 
to  the  property  which  the  Act  of  1814  had  di- 
rected might  be  performed  by  trustees,  to  be 
appointed  by  the  Chancellor ;  but  no  sale  was 
to  be  made  by  Clarke  until  he  had  procured 
the  assent  of  the  Chancellor ;  and  when  a  sale 
was  made  the  proceeds  were  to  be  invested, 
and  an  annual  account  of  the  principal  ren- 
dered, but  the  interest  Clarke  was  authorized 
to  apply  to  his  own  use  and  benefit,  and  for 
the  maintenance  and  education  of  his  children. 
In  July,  1815,  the  Chancellor  made  an  order 
assenting  to  the  sale  of  a  moiety  of  the  Green- 
wich property  and  of  the  house  and  lot  occu- 
pied by  Byron,  and  directed  that  the  proceeds- 
of  the  sale  should  be  applied  to  the  payment 
and  discharge  of  the  debts  then  owing  by 
Clarke  and  to  be  contracted  for  the  necessary 
purposes  of  his  family,  and  the  residue  placed 
at  interest  on  real  security,  upon  trust  that  so 
much  of  the  income  as  might  be  necessary 
should  be  applied  to  the  suitable  and  proper 
maintenance  and  support  of  Clarke,  his  wife 
and  children,  and  for  the  suitable  education  of 
his  children,  and  that  the  principal  should  be 
held  for  the  benefit  of  the  issue  of  Clarke  liv- 
ing at  his  death.  In  1816  a  further  Act  was 
passed,  authorizing  Clarke,  under  the  order 
theretofore  granted  by  the  Chancellor  or  any 
subsequent  order  to  be  made,  to  sell  the  prem- 
ises which  the  Chancellor  had  permitted  or 
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might  thereafter  permit  him  to  sell,  and  to 
apply  the  proceeds  to  the  purposes  required  or 
to  be  required  by  the  Chancellor  under  the  Acts 
before  passed  by  the  Legislature.  In  Mar., 
1817,  a  further  order  was  made  by  the  Chan- 
cellor, substantially  confirming  the  order  of 
July,  1815,  but  requiring  that  every  sale  to  be 
made  by  Clarke  should  be  approved  by  a  mas- 
ter ;  the  approbation  to  be  indorsed  upon  the 
deeds  to  be  executed  by  Clarke.  These  sev- 
eral statutes  are  to  be  found  in  the  Sess.  L.  of 
1814,  p.  77;  of  1815,  p.  91;  of  1816,  p.  57.  On 
the  trial  of  the  cause  the  defendant  offered  to 
439*]  read  in  evidence  a  certificate  *of  ap- 
probation of  a  master,  bearing  date  Mar.  5, 
1832,  indorsed  on  the  deed  from  Clarke  to  De 
Orasse.  The  plaintiff  objected  to  this  as  evi- 
dence, and  the  objection  was  sustained  by  the 
judge.  Upon  these  facts  a  verdict  was  entered 
by  consent  for  the  plaintiff,  subject  to  the 
opinion  of  this  court  upon  a  case  to  be  made. 

Messrs.  T.  L.  Wells  and  D.  B.  Ogden, 
for  the  plaintiff. 

Mr.  J.  Anthon,  for  the  defendant. 

By  the  Court,  Bronson,  /.  The  plaintiff 
makes  and  relies  on  the  following  objections 
to  the  defendant's  title  :  1.  That  the  several 
Acts  of  the  Legislature,  passed  on  the  applica- 
tion of  Thomas  B.  Clarke,  are,  as  against  his 
children,  unconstitutional  and  void;  2.  That 
the  orders  of  the  Chancellor  were  not  made  in 
pursuance  of  the  Acts  of  the  Legislature:  and 
3.  That  the  deed  of  Clarke  to  De  Grasse  was 
not  made  in  pursuance  of  the  order  of  the 
Chancellor,  inasmuch  as  it  was  not  at  the  time 
approved  by  a  master  in  chancery. 

The  validity  of  these  Acts  of  the  Legislature 
was  discussed  by  the  counsel,  in  the  case  of 
Sinclair  v.  Jackson,  in  the  Court  for  the  Cor- 
rection of  Errors;  but  the  decision  turned  upon 
another  point,  and  the  court  cautiously  avoid- 
ed expressing  any  opinion  on  the  question.  8 
dow. ,  543 ;  Op.  of  Chancellor  Jones,  579. 

When  the  first  Act  was  passed,  all  the  per- 
sons interested  in  the  trust  estate,  who  were 
capable  of  acting  for  themselves,  were  before 
the  Legislature.  Thomas  B.  Clarke,  tenant  for 
life  in  his  own  right,  and  the  natural  guardian 
of  his  children,  to  whom  the  remainder  was 
limited;  Clement  C.  Moore,  the  contingent  re- 
mainder-man in  fee,  and  the  trustees  named  in 
the  will,  were  all  applicants  for  the  law.  The 
trustees  had  the  whole  legal  estate,  and  repre- 
sented the  children  of  Thomas  B.  Clarke  as 
fully  as  they  could  in  any  form  have  been  rep- 
resented on  that  occasion.  If,  therefore,  the 
Legislature  had  not  the  power  to  pass  this  stat- 
ute, it  must  be  on  the  ground  that,  under  no 
possible  circumstances  could  the  rights  of  in- 
44O*]  *fant  children  be  affected  in  the  same 
manner  by  a  private  statute. 

In  England,  private  Acts  of  Paraliment 
have  become  a  common  mode  of  assurance. 
' '  It  may  sometimes  happen,"  says  Judge  Black- 
stone,  "  that  by  the  ingenuity  of  some  and  the 
blunders  of  other  practioners,  an  estate  is  most 
grievously  entangled  by  a  multitude  of  contin- 
gent remainders,  resulting  trusts,  springing 
uses,  executory  devises,  and  the  like  artificial 
contrivances  (a  confusion  unknown  to  the  sim- 
ple conveyances  of  the  common  law),  so  that 
it  is  out  of  the  power  of  either  the  courts  of 
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law  or  equity  to  relieve  the  owner;  or  it  may 
sometimes  happen  that  by  the  strictness  or 
omissions  of  family  settlements,  the  tenant  of 
the  estate  is  abridged  of  some  reasonable  power 
— as  letting  leases, making  a  jointure  for  a  wife, 
or  the  like — which  power  cannot  be  given  him 
by  the  ordinary  judges,  either  in  common  law 
or  equity,  or  it  may  be  necessary,  in  settling 
an  estate,  to  secure  it  against  the  claims  of  in- 
fants or  other  persons  under  legal  disabilities, 
who  are  not  bound  by  any  judgments  or  de- 
crees of  the  ordinary  courts  of  justice.  In  these, 
or  other  cases  of  the  like  kind,  the  transcendent 
power  of  Parliament  is  called  in  to  cut  the 
Gor^ian  knot ;  and  by  a  particular  law,  enacted 
for  this  very  purpose,  to  unfetter  an  estate,  to 
give  its  tenant  reasonable  powers,  or  to  assure 
it  to  a  purchaser  against  the  remote  or  latent 
claims  of  infants  or  disabled  persons,  by  set- 
tling a  proper  equivalent  in  proportion  to  the 
interest  so  barred."  2  Bl.  Com.,  344,  345.  In 
Crui.  Dig.,  tit.  XXXIII.,  Private  Act,  many 
of  the  cases  are  collected  in  which  private 
Acts  of  Parliament  have  come  under  adjudica- 
tion in  courts  of  justice.  Infants  and  other 
disabled  persons  have  been  bound  in  this  man- 
ner under  a  great  variety  of  circumstances. 
When  an  opportunity  offers  to  sell  the  estate 
to  great  advantage,  a  private  Act  has  been  ob- 
tained for  that  purpose,  with  directions  to  lay 
out  the  money  in  the  purchase  of  other  lands 
to  be  settled  to  the  same  uses.  Where  an  es- 
tate is  charged  with  the  payment  of  a  sum  of 
money,  a.  sale  has  in  this  manner  been  author- 
ized in  trust  to  pay  the  debt  and  invest  the  sur- 
plus in  the  purchase  of  other  lands  to  the  old 
uses.  The  tenant  for  life  has  been  empowered 
to  make  leases  for  a  long  term  of  years,  where 
*it  would  be  advantageous  to  the  estate,  [*44 1 
taking  proper  care  to  protect  the  interest  of 
those  in  remainder  or  reversion;  and  he  has 
also  been  allowed  to  charge  that  estate  with 
money  expended  in  making  improvements 
beneficial  to  the  inheritance.  Partition  has 
been  confirmed  as  against  infants,  lunatics  and 
others,  by  private  Act  of  Parliament;  and  in 
this  way  an  infant  has  been  enabled  to  make  a 
proper  settlement  on  his  marriage. 

I  do  not  think  that  Acts  of  this  description 
depend  for  their  validity  on  what  has  some- 
times been  called  the  omnipotent  power  of 
Parliament.  In  general, they  provide  for  events 
which  the  donor  of  the  estate  did  not  antici- 
pate, and  make  such  a  disposition  of  the  prop- 
erty as  it  may  reasonably  be  supposed  the  own- 
er would  approve,  if  he  were  in  a  condition  to 
act.  Transcendent  as  are  the  powers  of  Par- 
liament, it  may  be  doubted  whether  private 
rights  of  property  are  anywhere  more  scrupu- 
lously regarded  than  they  are  in  England. 
Special  laws  affecting  individual  interests  are 
only  passed  upon  the  most  weighty  considera- 
tions; and  the  precautions  which  are  usually 
observed  for  the  protection  of  the  substantial 
rights  of  the  parties  are  worthy  of  all  com- 
mendation. 

In  consequence  of  the  imperfection  which 
pervades  all  appertaining  to  man,  cases  will 
sometimes  arise  which  have  not  been  provided 
for 'by  general  laws,  and  which  call  for  the  ex- 
ercise of  a  higher  power  than  that  possessed  by 
courts  of  justice;  and  if  individual  interests  can, 
under  no  possible  circumstances,  be  changed 
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or  affected  by  private  Acts  of  the  Legislature, 
made  without  consent,  it  may  happen  that  an 
infant,  with  a  large  estate  in  expectancy,  will 
be  utterly  destitute  of  the  means  of  education 
and  support.  Although  the  Legislature  ought 
not  to  interfere  upon  light  considerations,  I 
cannot  think  that  there  is  any  constitutional 
impediment  in  the  way  of  enacting  private 
laws  affecting  individual  interests,  where  prop- 
er care  is  taken  to  preserve  the  substantial 
rights  of  the  parties. 

The  leading  features  of  the  Acts  in  question 
are:  first,  that  they  change  the  trustees  ap- 
pointed by  the  will  of  Mrs.  Clarke;  and  second, 
they  authorize  a  sale  of  a  part  of  the  estate, 
442*]  without  *the  consent  of  the  children  of 
Thomas  B.  Clarke,  who  were  entitled  to  the 
remainder  in  fee,  after  the  termination  of  his 
life  estate.  The  Act  of  1814,  pursuant  to  their 
request,  discharged  Benjamin  Moore  and  his 
wife  and  Elizabeth  Mounsell  from  the  execu- 
tion of  the  trusts  of  the  will,  and  authorized 
the  Court  of  Chancery  to  appoint  one  or  more 
trustees  in  their  place  and  stead.  That  of  1815 
repealed  so  much  of  the  former  statute  as  re- 
ferred the  appointment  of  new  trustees  to  the 
Court  of  Chancery,  and  authorized  and  em- 
powered Thomas  B.  Clarke  "to  execute  and 
perform  every  act,  matter  and  thing  in  relation 
to  the  real  estate,"  "  in  like  manner  and  with 
like  effect  that  trustees  duly  appointed  under 
the  said  Act  [of  1814]  might  have  done."  There 
can  be  little  doubt  that  the  Court  of  Chancery, 
without  an  Act  of  the  Legislature,  could  have 
discharged  the  trustees  selected  by  the  testatrix, 
and  appointed  others  in  their  place;  and  al- 
though the  expediency  of  changing  the  trust- 
ees by  law,  instead  of  leaving  it  to  the  Chan- 
cellor, may  be  questioned,  it  was  not  an  Act 
beyond  the  power  of  the  Legislature.  The  mere 
substitution  of  a  new  trustee  could  neither  de- 
feat the  trust  nor  devest  the  rights  of  those 
beneficially  interested  in  the  property.  The 
only  important  question  in  relation  to  the  va- 
lidity of  these  statutes,  grows  out  of  the  pro- 
vision for  the  sale  of  a  part  of  the  estate.  It 
will  be  unnecessary  to  take  any  notice  of  the 
contingent  right  of  Clement  C.  Moore  under 
the  will,  as  his  interest  was  conveyed  to  Thom- 
as B.  Clarke,  and  effect  was  given  to  that  con- 
veyance by  the  Act  of  1815.  It  was  conceded, 
on  the  argument,  that  the  legal  interest  in  the 
property  under  the  will  was  in  the  cestuis  que 
trust — that  Thomas  B.  Clarke  had  an  estate  for 
life,  and  his  children  a  vested  remainder  in  fee 
in  the  land.  Taking  this  as  a  correct  exposi- 
tion of  the  will,  I  proceed  to  inquire  whether 
there  be  any  valid  objection  to  the  Acts  of  the 
Legislature. 

By  the  Act  of  1814,  the  new  trustees  were 
authorized  to  sell  one  equal  moiety  of  the 
•Greenwich  property,  and  the  house  and  lot  oc- 
cupied by  Byron,  and  convey  the  same  in  fee 
to  the  purchasers.  The  principal  moneys  or 
proceeds  of  the  sales  were  to  be  invested  in 
stocks  or  real  securities,  and  to  be  held  by  the 
trustees  "according  to  the  said  will,  that  is  to 
443*]  say,  in  *trust,  to  be  assigned  or  paid 
over  to  the  lawful  issue  of  the  said  Thomas  B. 
Clarke,  living  at  his  death."  The  only  effect 
of  this  provision  upon  the  rights  of  the  chil- 
dren, was  to  change  part  of  their  estate  from 
real  to  personal  property.  Their  beneficial  in- 
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terest  was  preserved  entire,  and  in  that  condi- 
tion was  to  pass  into  their  hands  at  the  time 
prescribed  by  the  testatrix.  The  reason  for 
changing  the  property  from  real  to  personal, 
was  to  render  it  more  productive,  and  to  en- 
able Clarke,  the  tenant  for  life,  to  support  him- 
self and  family,  and  provide  for  the  education 
of  his  children.  From  the  facts  recited  in  the 
statute,  and  those  proved  before  the  Chancel- 
lor, it  is  evident  that  the  children,  as  well  as 
the  tenant  for  life,  were  to  be  benefited  by  this 
arrangement.  It  was  the  means  by  which  they 
were  to  derive  their  support  and  receive  a  prop- 
er education — their  father  being  unable  to  pro- 
vide for  them  in  any  other  way.  A  state  of 
things  existed  which  Mrs.  Clarke  probably  did 
not  foresee  and,  in  the  language  of  the  statute, 
"The  benevolent  intentions  of  the  testatrix 
would  be  defeated,  without  the  interposition 
and  aid  of  the  Legislature."  It  cannot  be  doubt- 
ed that  the  children,  had  they  been  capable  of 
acting  for  themselves,  would  readily  have  con- 
sented to  this  law  ;  and  if  the  power  of  con- 
trolling the  estate  of  infants  for  just  and  equi- 
table purposes  had  previously  been  conferred 
on  the  courts,  it  can  hardly  be  questioned  that 
an  order  for  such  a  sale  and  investment  as  was 
authorized  by  the  Legislature  in  this  case, 
would  have  been  without  the  least  hesitation. 
The  necessity  for  legislation  concerning  this 
estate, probably  suggested  the  general  provision 
which  was  subsequently  made  at  the  same  ses- 
sion by  the  Act  Concerning  Infants.  Laws, 

1814,  p.  116,  ch.  108.     The  5th  section  of  the 
Act  for  the  relief  of  Clarke,  authorized  the 
trustees  to  make  and  renew  leases  for  terms 
not  exceeding  21  years  ;  but  it  was  carefully 
provided,  that  upon  the  death  of  Clarke,  the 
unexpired  term  or  terms  of  any  such  leases 
should  be  held  by  the  trustees  in  trust  for  the 
uses  and  purposes  mentioned  in  the  will,  and 
none  other.    By  the  6th  section,  the  new  trust- 
ees were  subjected  to  the  power  and  authori- 
ty of  the  Chancellor  in  the  same  manner  as 
though  they  had  been  originally  named  in  the 
will.     The  most  strict  *regard  was  ob-  [*444 
served,  throughout  all  the  provisions  of  the 
Act.fprthesurfctantial  interests  of  the  children; 
and,  in  one  respect,  it  gave  them  what  they 
had  no  right  to  demand.    Clarke  was  entitled, 
under  the  will,  to  the  whole  income  of  the  es- 
tate during  his  life ;  but  by  this  statute  the 
trustees  were  directed  to  set  apart  a  portion  of 
the  annual    income  during   the  lifetime    of 
Clarke,  as  an  accumulating  fund  for  the  bene- 
fit of  the  children  after  his  decease.     But  this 
clause  was  afterwards  repealed.     The  Act  of 

1815,  which  authorized  Clarke  to  execute  the 
trusts  of  the  will,  did  not  increase,  but  limited 
the  power  of  the  trustee  over  the  estate.     The 
3d  section  provided,  that  no  sale  should  be 
made  by  Clarke,   until  he  should  have  pro- 
cured the  assent  of  the  Chancellor  to  such  sale, 
who  should  direct  the  mode  in  which  the  pro- 
ceeds should  be  vested  in  Clarke  as  trustee  ; 
and  Clarke  was  to  render  an  annual  account  to 
the  Chancellor  of  the  principal  of  the  proceeds 
of  the  sales,  and  was  subject  to  removal  for 
an  abuse  of  his  trust.     By  the  Act  of  1816, 
Clarke  was  authorized  to  mortgage  as  well  as 
sell,  and  to  apply  the  money  raised  by  mort- 
gage or  sale  "to  the  purposes  required  or  to 
be  required  by  the  Chancellor, m under  the  Acts 
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heretofore  passed"  for  his  relief.  I  do  not  think 
it  necessary  to  inquire  whether,  upon  the  true 
construction  of  these  statutes,  they  placed  any- 
thing beyond  the  income  of  the  property  at  the 
disposition  of  Clarke,  for  I  entertain  no  doubt 
that  the  Legislature  has  the  power  to  direct 
that  the  whole  estate  of  an  infant,  whether  real 
or  personal,  shall  be  applied  to  his  education 
and  support,  whenever  it  may  be  necessary  to 
do  so.  In  this  case,  although  it  was  the  duty 
of  Clarke,  so  far  as  he  possessed  the  means,  to 
provide  for  his  children,  it  appears  that  he  was 
wholly  unable  to  pay  for  their  education  and 
support.  The  necessity  for  reaching  the  es- 
tate of  the  children  and  applying  it  to  their 
use,  seems  to  have  been  as  urgent  as  though  they 
had  been  orphans.  If,  upon  the  true  construc- 
tion of  the  statutes,  they  did  not  authorize  any 
interference  with  the  principal  of  the  moneys 
to  be  derived  from  selling  or  mortgaging  the 
property,  these  provisions  only  amounted  to  a 
power  to  change  the  estate  from  real  to  person- 
al, for  the  purpose  of  rendering  it  more  pro- 
ductive, and  thus  enabling  the  father,  from 
445*]  the  income  *which  clearly  belonged  to 
him,  to  provide  for  his  family,  But  if  the  prin- 
cipal, as  well  as  the  income,  was  by  these  Acts 
put  at  the  disposition  of  the  trustee,  and  that 
course  was  required  for  the  necessary  educa- 
tion and  support  of  the  children,  the  Legisla- 
ture did  not  exceed  its  authority.  General  laws, 
much  more  extensive  In  their  influence  upon 
the  rights  of  infants  than  the  Acts  in  question, 
have  been  passed  and  acted  upon  for  more 
than  20  years,  and  their  validity  cannot  now  be 
questioned,  without  shaking  a  multitude  of  ti- 
titles.  Laws  1814,  p.  116,  ch.  108;  Id.,  1815,  p. 
103,  ch.  106;  2  R.  S.,  194. 

Although  it  is  much  the  better  course  to  en- 
act general  laws  and  leave  their  administration 
to  the  courts  of  justice,  I  cannot  think  the 
Acts  relating  to  the  estate  of  Mrs.  Clarke,  un- 
constitutional, merely  on  the  ground  that  they 
provide  for  a  particular  case,  without  extend- 
ing in  their  influence  to  every  other  case  of  a 
like  character.  The  counsel  for  the  plaintiff 
referred  to  the  13th  section  of  the  former  Con- 
stitution of  this  State,  which  wae  in  force  at 
the  time  when  these  laws  were  passed,  and 
which  declares,  "that  no  member  of  this  State 
shall  be  disfranchised  or  deprived  of  any  of 
the  rights  or  privileges  secured  to  the  subjects 
of  this  State  by  this  Constitution,  unless  by  the 
law  of  the  land,  or  the  judgment  of  his  peers." 
If  the  case  under  consideration  were  much 
stronger  than  it  is,  and  the  property  of  one 
person  had  been  taken  and  given  to  another, 
without  consent,  and  without  an  equivalent,  it 
would  have  been  difficult  to  show  that  the 
owner  had  been  deprived  of  any  right  or  priv- 
ilege which  had,  in  terms,  been  secured  to  him 
by  that  Constitution.  Whether,  upon  general 
principles,  such  a  law  would  not  be  void  as  be- 
yond the  scope  of  legislative  power,  need  not 
now  be  discussed.  It  is  enough  for  this  case 
to  say,  that  in  no  proper  or  just  sense  of  the 
terms,  has  the  plaintiff  been  deprived  of  any 
right  or  privilege.  She  was  an  infant,  inca- 
pable of  contracting  for  herself — destitute  of 
the  means  of  support  and  education,  and  with- 
out a  natural  guardian  of  sufficient  ability  to 
provide  for  her  necessities.  To  relieve  her 
from  this  situation,  the  Legislature  lent  its  aid, 
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and  placed  a  portion  of  the  property  within 
her  reach.  She  was  allowed  to  anticipate  the 
period  assigned  in  the  will  for  the  enjoyment 
of  *her  estate.  To  affirm  that  this  was  [*446 
depriving  her  of  any  right  or  privilege  secured 
by  the  Constitution,  is  little  better  than  saying 
that  an  infant  has  a  constitutional  right  to 
grow  up  in  ignorance,  or  enjoys  the  chartered 
privilege  of  suffering  for  the  want  of  necessary 
food  and  raiment.  The  counsel  also  referred 
to  that  clause  of  the  Constitution  of  the  U.  S. 
which  declares  that  no  State  shall  pass  any  law 
"impairing  the  obligation  of  contracts  ;  "  but 
I  have  not  been  able  to  perceive  that  it  has 
any  bearing  on  the  question  before  the  court. 
The  next  objection  on  the  part  of  the  plaint- 
iff is,  that  the  orders  of  the  Chancellors  ere  uok 
made  in  pursuance  of  the  Acts  of  the  Legisla- 
ture. I  think  it  may  be  doubted  whether  the 
Acts  of  1814  and  1815  authorized  the  trustee  to 
apply  any  part  of  the  principal  of  the  moneys 
to  be  derived  from  sales  to  the  education  and 
support  of  the  children;  but  the  Chancellor,  by 
his  order  of  July  3,  1815,  evidently  gave  those 
Acts  such  a  construction  as  reached  the  princi- 
pal as  well  as  the  interest  of  the  purchase 
moneys;  and  it  is  probable  that  the  Act  of  1816 
was  intended,  among  other  things,  to  sanction 
the  view  with  which  the  Chancellor  had  taken 
of  the  question.  It  authorized  Clarke,  "  under 
the  order  heretofore  granted  by  the  Chancellor, 
or  under  any  subsequent  order,  either  to  mort- 
gage or  sell,"  and  to  apply  the  money  "  to  the 
purposes  required,  or  to  be  required  by  the 
Chancellor,  under  the  Acts  heretofore  passed 
for  the  relief  of  the  said  Thomas  B.  Clarke." 
The  greatest  difficulty  in  upholding  the  orders 
of  the  Chancellor  arises  from  the  fact,  that  they 
allow  Clarke  to  apply  a  part  of  the  proceeds 
of  the  land  to  the  payment  of  his  debts.  If  the 
debts  to  be  paid  were  only  such  as  he  had  in- 
curred in  the  necessary  support  and  education 
of  his  children,  there  was  nothing  very  objec- 
tionable in  the  provision;  and  perhaps  that  is 
the  reasonable  interpretation  of  the  orders,  al- 
though it  must,  I  think,  be  admitted  that  they 
were  not  drawn  up  with  all  the  caution  which 
should  be  observed  in  dealing  with  the  estates 
of  infants  and  others  who  are  incapable  of  act- 
ing for  themselves.  On  making  the  order  of 
July  3,  1815,  it  appeared,  from  the  master's  re- 
port, that  the  income  of  the  trust  property  was 
then  and  for  a  long  time  had  been  inadequate 
*to  the  support  of  Clarke's  family  and  [*447 
the  education  of  his  children;  and  that  for  the 
accomplishment  of  those  objects,  he  had  been 
reduced  to  the  necessity  of  contracting  and  in- 
curring debts.  It  also  appeared,  that  besides 
a  debt  of  $4,400  to  the  Manhattan  Co.,  he 
owed  other  debts,  amounting  to  $5,400  and 
upwards.  The  order  directed  so  much  of  the 
proceeds  arising  from  the  sales  as  might  be 
necessary  for  that  purpose,  to  be  applied 
"  under  the  direction  of  one  of  the  masters  of 
this  court,  in  and  for  the  payment  and  dis- 
charge of  the  debts  now  owing  by  the  petition- 
er, and  to  be  contracted  for  the  necessary  pur- 
poses of  his  family,  to  be  proved  before  the 
master."  This  clause  restricted  the  power  to 
pay  debts  to  such  as  were  then  owing  or  might 
afterwards  be  contracted  for  the  necessary  pur- 
poses of  his  family;  and  the  principal  objec- 
tion to  it  is.  that  it  charged  the  trust  estate 
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with  the  necessary  expenses  of  the  whole  fam- 
ily, instead  of  limiting  the  charge  to  debts  con- 
tracted on  account  of  the  children.  Probably 
the  Chancellor  intended  to  look  further  into 
this  matter  at  another  time.  The  master.under 
whose  direction  the  sales  should  be  made,  the 
debts  paid,  and  the  surplus  proceeds  invested, 
was  required  to  report  his  proceedings  to  the 
court;  and  all  persons  in  interest  were  at  lib- 
erty to  apply  to  the  Chancellor  at  any  time  for 
further  orders  and  directions.  By  the  order  of 
Mar.  15,  1817,  Clarke  was  authorized  to  con- 
vey the  property  in  payment  and  satisfaction 
of  any  debt  or  debts  due  and  owing  from  him; 
and  he  was  further  authorized  to  take  the  mon- 
eys arising  from  sales  or  mortgages  and  "apply 
the  same  to  the  payment  of  his  debts,"  etc.  This 
order,  however,  referred  to  the  previous  one 
of  July  3, 1815,  and  should  probably  be  under- 
stood to  mean  only  such  debts  of  Clarke  as 
had  been  contracted  for  the  necessary  support 
of  his  family.  It  cannot,  however,  be  denied, 
that  it  conferred  very  large  powers  upon 
Clarke,  not  only  in  relation  to  the  payment  of 
debts,  but  the  investment  of  any  surplus  that 
might  remain  after  that  object  had  been  ac- 
complished. The  supervision  of  a  master  pro- 
vided for  in  the  former  order  was  removed ; 
and  but  for  the  fact  that  Clarke  was  a  trustee, 
and  liable  to  be  called  to  account  as  such,  it 
would,  I  think,  be  impossible  to  uphold  the  or- 
der. But  it  is  unnecessary  to  decide  whether 
448*]  *the  orders  of  the  Chancellor,  or  either 
of  them,  were  or  were  not  erroneous.  They 
were  made  by  a  court  of  general  jurisdiction, 
having  ample  authority  to  act  in  the  premises, 
and  cannot,  I  think,  be  assailed  in  this  collat- 
eral manner.  If  the  plaintiff  deems  either  of 
the  decrees  erroneous,  the  regular  and  proper 
mode  of  trying  that  question  is  by  appeal  to  a 
court  of  review,  or  by  an  application  to  the 
Chancellor  under  the  power  reserved  to  all  par- 
ties in  interest  to  apply  for  further  or  other 
orders  and  directions  in  the  premises.  This  is 
not  only  the  legal  and  proper  course,  but  it  is 
the  one  best  calculated  to  attain  the  ends  of 
justice,  and  secure  the  rights  of  all  parties. 
Although  very  large  powers  were  conferred 
on  the  trustee,  it  is  impossible  to  say.  on  the 
case  presented,  that  the  plaintiff  or  the  other 
children  have  actually  suffered  any  injury. 
What  proportion  of  the  whole  estate  has  been 
sold  does  not  appear;  and  if  Clarke  conveyed 
the  entire  moiety  of  the  Greenwich  property 
and  the  house,  to  which  the  laws  and  orders 
extended,  it  may  be  that  the  principal  of  the 
purchase  moneys  has  been  secured  or  paid  to 
the  children,  or  that  the  same  was  faithfully 
expended  in  providing  for  their  education  and 
support.  A  bonafide  purchaser  is  interested 
in  the  question,  and  great  injustice  might  be 
done  by  reviewing  the  decrees  of  the  Chancel- 
lor  in  this  action.  It  is  a  proper  case  to  be  ex- 
amined in  a  court  of  equity, where  all  the  facts 
may  be  ascertained  and  ample  justice  awarded 
to  the  parties.  But  whatever  course  the 
plaintiff  may  be  advised  to  pursue,  I  think  she 
is  not  at  liberty  to  treat  the  judgment  of  a 
court  of  competent  jurisdiction  as  absolutely 
void,  and  claim  on  that  ground,  as  she  does 
by  this  action,  to  recover  the  property.  If  the 
Acts  of  the  Legislature  had  been  unconstitu- 
tional, the  whole  proceeding  must  have  fallen 
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to  the  ground;  but  these  Acts  were  valid.  A 
judicial  sale  has  been  made  under  them;  and 
if  the  defendant's  title  can  be  questioned  in 
any  form,  it  must,  I  think,  be  in  some  other 
way  than  that  which  the  plaintiff  has  adopted. 

The  only  remaining  inquiry  is,  whether  the 
deed  of  Clarke  to  De  Grasse,  under  which  the 
defendant  claims,  was  made  in  pursuance  of 
the  order  of  the  Chancellor.  It  was  executed 
in  1821,  and  was  not  approved  by  a  master 
until  1832— about  *the  time  the  suit  [*449 
was  commenced.  It  is  unnecessary  to  deter- 
mine when  a  master  must  act  where  a  deed  is 
to  be  executed  with  his  approbation,  for  in  this 
case  no  approval  was  necessary.  So  far  as  ap- 
pears, this  was  a  sale  for  cash,  and  not  in  the 
satisfaction  of  debts;  and  it  was  only  in  the 
latter  case  that  the  approval  of  a  master  was 
required.  Clarke  was  authorized  to  sell  or 
mortgage  in  both  of  those  forms,  and  the  or- 
der then  provides  "  that  every  sale  and  mort- 
gage and  conveyance  in  satisfaction  that  may 
be  made"  by  Clarke  shall  be  approved  by  a 
master.  The  deed  was  properly  executed. 

Judgment  for  the  defendant. 

Affirmed— 20  Wend.,  365. 

Same  Case— 8  How.  U.  S.,  540,  542, 543,  557 ;  6  Wall., 
733,  735,  737. 

Private  Act  of  Legislature  authorizing  sal-e.  Fol- 
lowed— 14  N.  Y.,  423. 

Cited  in— 6  N.  Y.,  368 :  31  N.  Y.,  591 ;  53  N.  Y.,  251 ; 
27  How.  Pr..  277 ;  1  Bos.,  105 ;  2  Rob.,  397 ;  41  Am. 
Dec.,  451  (7  Met..  388). 

Vested  rights— Power  of  legislature  to  take  away. 
Cited  in— 4  Barb.,  73 :  4  Duer,  174. 

Sale  by  order  of  court— In  what  manner  maybe  at- 
tacked. Cited  in— 30  How.  Pr.,  471;  1  Abb.  N.  S.,  227 ; 
3  Rob.,  596. 

Also  cited  in— 2  Sandf .  Ch.,  550 ;  76  Ind.,  412. 


FORD  &  FORD  v.  WALSWORTH. 

Sale  of  Land  under  Surrogate's  Order —  What 
Essential  to  Validity  to  Deed. 

To  give  v  alidity  to  a  deed  of  lands,  executed  under 
a  sale  by  virtue  of  a  surrogate's  order,  it  must  be 
affirmatively  shown  that  an  account  of  the  personal 
estate  and  of  the  debts  of  the  testator  or  intestate 
was  presented  to  the  surrogate :  it  is  not  enough 
that  the  presentment  of  such  account,  and  the  ad- 
judication of  the  surrogate  thereon  are  recited  in 
the  order  of  sale,  even  though  the  surrogate  testi- 
fies that  he  has  no  doubt  that  all  the  proceedings 
thus  recited  actually  were  had. 

THIS  was  an  action  of  ejectment  tried  at  the 
Cortland   Circuit,    in   June,  1834,  before 
the  Hon.  Robert  Monell,  one  of  the   Circuit 
Judges. 

The  suit  was  brought  to  recover  two  fifths 
of  a  lot  of  land  whereof  Revilo  Ford,  the  fa- 
ther of  the  plaintiffs,  died  seised  in  July,  1820, 
leaving  the  plaintiffs  and  three  other  children 
his  heirs  at  law.  The  defense  set  up  was  a 
deed  of  the  premises  under  a  sale  by  virtue  of. 
a  surrogate's  order,  made  Mar.  7,  1821,  by 
Adiu  Webb,  then  surrogate  of  the  County  of 
Cortland:  which  deed  bore  date  May  7,  1821, 
and  was  executed  by  the  administrators  of  the 
estate  of  Revilo  Ford  to  Henry  L.  Beach,  from 
whom  the  defendant  derived  title.  The  deed 
recited  the  order  of  sale  made  by  the  surro- 
gate, which  set  forth  the  substance  of  the  peti- 
tion of  the  administrators,  stating  that  they 
had  made  a  just  and  true  account  of  the  per- 
sonal *estate  and  an  estimate  of  the  [*4£>O 
debtsof  the  intestate.by  which  it  appeared  that 
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the  personal  estate  was  insufficient  to  pay  the 
debts  ;  and  also  stating  the  adjudication  of 
the  surrogate  thereon,  that  the  personal  estate 
had  been  exhausted  in  the  payment  of  debts. 
The  defendant  produced  the  letters  of  adminis- 
tration and  the  petition  of  the  administrators  for 
the  sale  of  the  real  estate  of  the  intestate, found 
in  the  surrogate's  office,  and  proved  by  Adin 
Webb,  surrogate  of  the  County  of  Cortland  in 
1821,  that  he  recollected  the  presentation  of 
the  petition  for  the  sale  of  the  real  estate;  that 
the  orders  recited  in  the  deed  were  made  by 
him  in  writing  and  under  the  seal  of  his  office; 
that  while  he  was  surrogate  he  was  not  in  the 
habit  of  entering  the  orders  for  the  sale  of  real 
estate,  but  that  he  believed  and  had  no  doubt 
that  all  the  proceedings  contained  in  the  recit- 
als of  the  deed  were  had  as  therein  stated  and 
set  forth.  Other  evidence  was  also  given  to 
show  the  fairness  of  the  sale;  but  there  was 
no  proof  that  an  account  of  the  personal  estate 
and  of  the  debts  of  the  intestate  was  presented 
to  the  surrogate  on  the  application  to  him  for 
aid  in  the  premises.  When  the  proofs  were 
closed,  the  judge  decided  that  the  evidence 
given  on  the  part  of  the  defendant  was  suffi- 
cient to  bar  the  plaintiff  s  of  the  action.  The 
plaintiffs  excepted.  The  jury,  under  the 
charge  of  the  judge,  found  a  verdict  for  the 
defendant.  The  plaintiffs,  at  the  last  October 
Term,  asked  for  a  new  trial. 

The  Court,  after  advisement,  held  that  the 
omission  to  present  to  the  surrogate  an  ac- 
count of  the  personal  estate  and  of  the  debts 
of  the  intestate,  was  a  fatal  defect  in  the  pro- 
ceedings; and  as  it  was  not  shown  on  the  trial 
that  such  account  was  presented  to  the  surro- 
gate when  applied  to  for  aid  in  the  premises, 
it  did  not  appear  that  he  had  jurisdiction  in 
the  matter,  and  that,  therefore,  a  new  trial 
ought  to  be  granted. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  plaintiffs. 

Mr.  S.  Stevens,  for  the  defendant. 

Same  Case— 19  Wend.,  336. 

Cited  in-20  Wend.,  346 ;  24  Wend..  15;  H.  &  D.,  156, 
262 ;  5  N.  Y.,  524 ;  3  Barb.,  344 ;  4  Barb.,  144 ;  10  Barb., 
482 ;  1  Bradf .,  187  ;  32  Am.  Dec.,  535. 
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Militia  Duty — Court  Martial — Practice — Com- 
mon Law  Certiorari. 

Individuals  liable  to  militia  duty,  who  appear  at 
places  of  rendezvous  in  unusual  and  fantastical 
dresses,  and  thus  excite  laughter,  disorder  and  con- 
'  fusion,  are  liable  to  be  returned  and  punished  as 
delinquents. 

It  is  discretionary  with  a  court-martial,  whether 
counsel  shall  or  shall  not  be  allowed  to  a  party  ac- 
cused as  a  delinquent. 

It  seems  it  is  not  necessary  that  courts-martial 
should  hold  their  sitting's  in  public. 

Upon  a  common  law  certiorari,  no  more  of  the 
facts  of  the  case  can  be  required  to  be  returned,  or 
will  be  looked  into  by  the  court,  than  what  is  nec- 
essary to  determine  upon  the  point  of  jurisdiction, 
or  other  question  of  law  arising1  in  the  course  of  the 
proceedings. 

Citations— 1  R.  S.,  93.  sec.  12;  274,  sec.  1;  304,  secs.28, 
33;  312,  sec.  3,  sub.  2. 
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THIS  was  a  certiorari  to  a  militia  regimental 
court-martial  in  the  County  of  Monroe,  in- 
stituted for  the  trial  of  delinquents  and  delin- 
quencies in  the  178th  Regiment  of  infantry.  A 
return  was  made  to  the  president  of  the  court- 
martial  of  delinquents  in  a  company  belonging 
to  that  regiment,  in  which  Rathbun,  the  party 
prosecuting  the  certiorari,  was  returned  for 
unsoldier-like  appearance  and  disobedience  of 
orders,  at  a  general  parade  of  the  regiment. 
The  court-martial  made  a  return  to  the  certio- 
rari. stating  that  Rathbun  appeared  before 
them  in  pursuance  of 'a  summons  duly  served; 
that  the  above  charge  was  exhibited  to  him, 
and  that  he  thereupon  pleaded  the  general  is- 
sue, a  former  trial,  and  that  the  return  was 
malicious.  He  demanded  to  have  the  benefit 
of  counsel,  and  that  the  doors  of  the  room  in 
which  the  court  was  assembled  should  be  kept 
open ;  both  of  which  requests  the  court  refused 
to  grant.  Whereupon  Rathbun  said  that  he 
would  not  be  tried,  and  departed.  The  court- 
martial  further  return,  that  after  his  departure 
they  proceeded  to  examine  witnesses,  and  it 
was  proved  that,  on  the  day  of  the  general  pa- 
rade, Rathbun  appeared  and  took  his  station 
in  the  ranks  of  Captain  Hawley's  company, 
dressed  in  a  fantastical  manner,  so  as  to  pro- 
duce much  laughter,  disturbance  and  disorder 
in  the  ranks  ;  that  Rathbun  and  several  other 
persons,  by  order  of  the  Colonel,  were  placed 
under  the  immediate  command  of  a  lieutenant 
of  the  regiment,  whose  orders  he  repeatedly  dis- 
obeyed, in  talking  *and  making  a  noise  [*452 
in  the  ranks,  after  being  commanded  not  to  do 
so.  The  court-martial  convicted  him,  and  im- 
posed a  fine  upon  him  of  $25. 

Mr.  A.  Taber,  for  the  plaintiff  in  error. 

Mr.  C.  P.  Kirkland,  contra. 

By  the  Court, Nelson,  J.  The  charge  against 
Rathbun  was  abundantly  established  by  the 
evidence  ;  whether,  however,  it  was  so  or  not, 
were  there  any  doubt  in  respect  to  it, we  would 
not  inquire  on  a  certiorari  in  a  case  like  the 
present.  The  facts  or  evidence  before  the  court 
are  not  to  be  returned  any  further  than  what 
is  necessary  to  enable  this  court  to  determine 
upon  a  point  of  jurisdiction,  or  other  question 
of  law  arising  in  the  course  of  the  proceedings. 
The  return  of  the  commandant  of  the  company 
was  prima  facie  sufficient,  1  R.  S.,  304,  sees. 
28,  83,  and  the  court-martial  had  authority  to 
impose  the  fine  of  $25  for  disobedience  of  or- 
ders, 1  R.  S.,  312,  sec.  3,  sub.  2.  I  entertain  no 
doubt  also  that  the  commandant  of  the  regi- 
ment or  company  possesses  ample  authority, to 
separate  from  the  command  to  which  they  be- 
long, and  place  under  guard  privates  who  ap- 
pear in  unusual  and  fantastical  habiliments, 
the  necessary  tendency  of  which  is  to  excite 
derision  and  disorder,  and  to  disturb  the  order- 
ly exercises  of  the  day  when  a  regiment  is  as- 
sembled for  parade.  Nor  do  I  doubt  but  that 
such  disturbers  of  good  order  may  be  returned 
as  delinquents  in  duty,  and  be  dealt  with  ac- 
cordingly by  the  court-martial. 

The  only  provision  in  the  statutes  requiring 
counsel  to  be  allowed  to  parties  accused,  is  in 
the  cases  of  impeachment  and  indictment.  1 
R.  S,,  93,  sec.  12.  The  same  provision  is  found 
in  the  7th  section  of  the  Constitution.  It,  there- 
fore, rested  solely  in  the  discretion  of  the  court- 
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martial,  whether  the  party  should  be  allowed 
counsel,  and  with  the  exercise  of  that  discre- 
tion we  will  not  interfere.  The  other  objec- 
tion, as  stated,  is  equally  untenable.  It  is  pos- 
sible that  it  was  intended  to  raise  the  question 
whether  the  court-martial  should  not  hold  their 
sittings  in  public,  1  R.  S.,  274,  sec.  1;  it  being 
453*]  the  usage  of  regimental  *courts-martial 
to  hold  their  sittings  in  private.  Enough,  how- 
ever, does  not  appear  to  raise  the  question, and 
it  is,  therefore,  unnecessary  to  determine  it.  It 
would  be  very  inconvenient  and  produce  great 
delay  in  the  proceedings  of  courts-martial, 
should  they  be  required  to  hold  their  sittings  in 
public.  They  pass  upon  each  case  as  presented, 
and  their  deliberations  must  necessarily  be  in 
private.  Such  is  believed  to  be  the  universal 
usage. 
Proceedings  confirmed. 

Overruled— 55  N.  Y.,  37. 

Cited  in— 21  Wend.,  307;  25  Wend.,  169: 6  N.  Y.,313; 
39  N.  Y.,  88;  6  Trans.  App..  123;  10  Hun,  223;  26  Barb., 
486:  6  How.  Pr.,  26;  6  Abb.  Pr.,  165. 


PEZANT  ET  AL. 

V. 

THE  NATIONAL  INSURANCE  COM- 
PANY. 

Marine  Insurance — Abandonment  for  a  Technic- 
al Total  Loss — Partial  Loss — Half  Value,  How 
Estimated. 

Where  there  is  an  insurance  upon  a  ship,  and  the 
vessel  sustains  injury  to  an  amount  exceeding  half 
her  value,  the  assured  cannot  abandon  as  for  a  tech- 
nical total  loss,  if  he  is  the  owner  of  the  freight 
and  cargo,  and  the  freight  and  cargo  be  liable  to 
such  an  amount  of  general  average  contribution,  as 
when  deducted  reduces  the  estimated  expense  of 
repairs  below  half  the  value  of  the  vessel,  allowing 
the  deduction  of  one  third  new  for  old  ;  .he  is  only 
entitled  to  recover  as  for  a  partial  loss. 

So,  also,  it  was  held  in  this  case,  that  the  vessel 
having  arrived  at  the  port  of  her  destination,  where 
her  owners  resided.in  a  repairable  state,  the  assured 
had  no  right  to  abandon  as  for  a  technical  total 
loss. 

Citations— 4  Binn.,  386, 500: 1  Cai.,  215;  7  Johns.,  424, 
425;  2  Cai.  Cas.,  157;  Marsh.  Ins.,  486;  3  Johns.  Cas.,156: 
Phil.  Ins.,  400;  3  Serg.  &  R.,  25;  4  Mass.,  479;  1  Cai.  Cas., 
21:  5  Cow.,  63;  6  Mass.,  479;  3  Mas.,  27;  10  East,  329 :  4 
Maule  &  S.,  394. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  National  Insurance  Co.  in- 
sured a  brig  belonging  to  the  plaintiffs,  on 
time,  for  one  year  from  Feb.  8,  1832,  the  ves- 
sel being  valued  at  $6,000.  June  2,  1832,  the 
brig,  laden  with  a  cargo  of  sugar,  sailed  from 
the  Port  of  St.  Thomas  bound  to  Charleston  ; 
on  her  voyage,  to  wit:  June?,  she  encountered 
a  hurricane  by  which  she  was  upset,  the  water 
rushed  into  her  fore  scuttle  and  companion 
way,  and  she  was  rapidly  filling  and  sinking 
and  in  the  act  of  turning  bottom  up,  when  the 
mariners  succeeded  in  cutting  away  the  weath- 
er rigging.the  masts  went  and  the  vessel  right- 
ed, reduced  almost  to  an  entire  wreck.  She 
then  proceeded  under  jury-masts  until  June 
20,  when  she  was  taken  in  tow  by  a  pilot-boat, 
and  on  the  next  day  ran  into  the  dock  at 
Charleston.  A  survey  was  had  of  the  vessel 
by  the  port-wardens,  who  made  a  report  that 
the  necessary  repairs  would  exceed  the  value 
454*]  *of  the  vessel,  and  recommended  her 
to  be  sold  ;  and  she  was  accordingly  sold  at 
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auction  for  $750.  The  wardens  concurred  in 
an  estimate  that  the  repairs  would  amount  to 
about  $5,000,  and  that  the  vessel  after  she  was 
repaired  would  not  have  been  worth  more  than 
the  expense  of  her  repairs.  The  cargo  belonged 
to  the  plaintiffs.who  resided  at  Charleston  ;  its 
invoice  value  was  $5,600  ;  it  was  greatly  dam- 
aged at  sea,  and  was  sold  at  Charleston  for 
$2,292.  The  freight  amounted  to  $500.  June 
30  the  plaintiffs  abandoned  to  the  Ins.  Co.  and 
claimed  as  for  a  total  loss.  The  Co.  refused  to 
pay,  insisting  that  the  amount  chargeable  for 
general  average  should  be  excluded  from  the 
estimates  for  repairs,  and  if  so,  the  claim  as 
for  a  technical  total  loss  could  not  be  sustained. 
On  the  part  of  the  defendants  it  was  proved, 
that  the  purchasers  of  the  brig  had  her  repaired 
at  an  expense  of  $2,850,  and  that  Oct.  20,1832, 
she  sailed  on  a  voyage  perfectly  seaworthy  ;  it 
however  appeared  that  she  would  require  to  be 
coppered,  which  would  add  $800  to  the  expense. 
Mr.  J.  Oakley  charged  the  jury  that  the  plaint- 
iffs could  not  recover  as  for  a  total  loss,  on  the 
ground  that  the  damage,  according  to  the  esti- 
mate of  repairs  (allowing  the  deduction  of  one 
third  new  for  old),  exceeded  half  the  value  of 
the  vessel  in  her  repaired  state  at  Charleston, 
provided  the  general  average  contribution  in 
respect  of  the  freight  and  cargo  (the  ship.cargo 
and  freight  all  belonging  to  the  assured),  re- 
duced such  estimated  amount,  after  such  de- 
duction,below  one  half  of  such  value  at  Charles- 
ton ;  nor  could  the  plaintiffs  recover  as  for  a 
total  loss,  if  the  damage  according  to  the  esti- 
mate of  repairs  (allowing  one  third  new  for 
old)  did  exceed  one  half  of  the  value  of  the 
vessel  at  Charleston,  her  port  of  destination, 
her  voyage  being  then  terminated  and  her  own- 
ers residing  there, unless  the  vessel  was  so  dam- 
aged that  the  expense  of  her  repairs  would  be 
equal  to  or  exceed  her  value  when  repaired. 
To  which  charge  the  plaintiffs  excepted.  The 
jury  found  a  verdict  for  the  plaintiffs  for 
$2,550.59.  The  .plaintiffs  sued  out  a  writ  of 
error. 

Mr.  D,  Lord,  Jr.,  for  the  plaintiffs,  insist- 
ed upon  the  following  points:  1.  That  the 
vessel  being  specifically  damaged  to  more  than 
*half  her  value,  the  plaintiffs  were  en-  [*455 
titled  to  recover  as  for  a  total  loss;  2.  That  the 
loss  depending  upon  an  actual  deterioration  of 
the  vessel  during  the  voyage,  did  not  cease  to 
be  total  from  the  mere  fact  of  her  arrival  at 
the  port  of  destination,  or  that  the  assured  had 
funds  applicable  to  the  insurers  in  their  hands 
from  general  average  contribution  from  freight 
and  cargo.  The  fact  that  the  cargo  and  freight 
were  subjects  of  general  average  contribution 
did  not  affect  the  right  to  abandon;  it  only  af- 
fected the  amount  which  the  plaintiffs  were 
entitled  to  recover,  and  gave  the  defendants 
the  right  to  claim  a  deduction  accordingly  in 
the  making  up  of  the  verdict;  and  3.  That  the 
rule  that  a  vessel  cannot  be  abandoned  as  a 
total  loss  in  her  home  port,  unless  so  damaged 
that  her  repairs  will  amount  to  her  repaired 
value,  does  not  afford  an  indemnity  and  is  not 
supported  by  authority. 

Mr.  J.  Anthon,  for  the  defendants,  insist- 
ed: 1.  That  the  vessel  having  reached  her 
home  port,  the  residence  of  her  owners,  in  a 
repairable  state,  the  plaintiffs  were  bound  to 
repair  her,  and  could  not  abandon  on  the  esti- 
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mates  they  bad  procured;  2.  That  the  masts, 
spars  and  rigging  having  been  cut  away,  the 
loss  was  the  subject  of  general  average  con- 
tribution; and  3.  That  the  plaintiffs,  being  the 
owners  of  the  cargo  and  freight  as  well  as  of 
the  vessel,  the  defendants  are  liable  only  for 
such  part  of  the  loss  as  upon  a  proper  adjust- 
ment of  the  general  average  will  fall  upon  the 
vessel;  and  that  such  loss  was  only  a  partial 
loss,  whether  the  estimates  or  actual  expenses 
were  taken  as  the  basis. 

By  the  Court,  Bronson,  J.  From  the  facts 
detailed  in  the  bill  of  exceptions,  there  can  be 
no  doubt  that  this  was  a  case  for  general  aver- 
age contribution.  The  masts  and  rigging,  at 
a  moment  of  imminent  peril,  were  cut  away 
and  lost  for  the  common  benefit  of  all — that 
being  the  only  mode  of  saving  either  ship  or 
cargo;  and  the  owners  of  the  goods  and  freight 
must  contribute  their  just  proportion  towards 
the  loss  sustained  by  the  owner  of  the  vessel. 
The  plaintiffs  do  not  deny  Jhat  all  parties  in 
interest  must  bear  their  just  proportion  of  the 
damage  which  was  suffered  by  the  vessel  for 
456*]  the  common  *safety;  but  they  insist 
that  the  question  of  general  average  can  have 
no  just  influence  on  their  right  to  abandon  as 
for  a  technical  total  loss.  The  court  charged 
the  jury  that,  in  ascertaining  whether  the  dam- 
age to  the  ship,  according  to  the  estimate  for 
repairs,  exceeded  half  her  value  in  a  repaired 
state,  they  should  take  into  consideration  the 
general  average  contribution  in  respect  of  the 
freight  and  cargo. 

In  Lapsley  v.  Pleasants,  4  Binn.,  500,  there 
was  an  insurance  upon  goods,  and  a  great  part 
of  the  cargo  had  been  thrown  overboard  in  a 
storm  for  the  preservation  of  the  remainder  of 
the  goods  and  the  lives  of  the  crew.  Ch.  J. 
Tilghman  reviewed  the  cases,  and  came  to  the 
conclusion  that  the  owner  of  the  goods  lost  by 
the  jettison,  eould  not  abandon  and  resort  in 
the  first  instance  to  the  insurer  for  the  whole 
amount  of  the  injury,  but  that  he  should  first 
apply  for  contribution  to  the  other  owners, 
whose  property  was  saved.  The  question 
whether  there  had  been  a  technical  total  loss 
turned  upon  this  point;  and  the  court  held 
that  the  assured  could  not  abandon  and  resort 
in  the  first  instance  to  the  insurer,  and  thus 
render  total  a  loss  which  was  only  partial  in 
its  nature.  A  different  rule  was  however  laid 
down  by  this  court  in  the  case  of  Maggrath  v. 
Church,  1  Cai.,  215.  That  was  an  insurance 
on  goods,  a  part  of  which  had  been  thrown 
overboard  iu  a  storm,  and  the  residue  had  been 
damaged  by  cutting  away  the  mainmast  of  the 
vessel  for  the  general  preservation.  The  plaint- 
iffs were  allowed  to  recover  their  whole  loss 
from  the  insurer,  without  resorting  to  the  own- 
er of  the  vessel  for  contribution.  Mr.  J.  Kent, 
who  delivered  the  opinion  of  the  court,  said: 
"  This  will  not  lead  to  a  multiplicity  of  suits 
any  more  than  a  different  rule;  for  if  the  plaint- 
iffs could  recover  only  a  contributory  share 
from  the  defendant,  they  would  be  compelled 
to  resort  to  the  owner  of  the  ship  for  the  resi- 
due; and  this  suit  may  as  well  be  brought  by 
the  insurer  as  the  plaintiffs."  In  this  case  the 
ship  and  cargo  were  owned  by  different  indi- 
viduals. The  rule  does  not  apply  where  the 
ship,  freight  and  cargo  all  belong  to  the  same 
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person,  and  when  it  does  not  appear  that  the 
other  subjects  are  insured.  Jumel  v.  Ins.  Co., 
7  Johns.,  424,  425.  In  the  case  under  consid- 
eration, the  plaintiffs  were  owners  of  the  ship, 
*freight  and  cargo;  and  if  they  are  al-  [*457 
lowed  to  recover  in  this  action  the  whole  loss 
on  account  of  the  vessel,  the  defendants  would 
have  a  right  to  turn  round  immediately  and  re- 
cover back  from  the  plaintiffs  that  portion  of 
the  general  average  which  ought  to  be  borne 
by  the  freight  and  cargo.  Such  an  unneces- 
sary multiplicity  of  suits  the  law  will  never 
tolerate.  The  whole  controversy  may  be  set- 
tled in  this  action;  and  there  is  no  principle 
upon  which  the  plaintiffs  can  be  allowed  to  re- 
cover anything  beyond  that  which  they  will 
ultimately  be  entitled  to  retain. 

Conceding  this  point,  the  plaintiffs  still  con- 
tend that  the  contribution,  payable  by  way  of 
general  average  on  the  freight  and  cargo, 
should  not  be  taken  into  consideration  in  deter- 
mining their  right  to  abandon;  that  they  should 
be  first  credited  as  for  a  total  loss  of  the  ship, 
and  then  charged  with  the  proper  amount  of 
contribution,  on  account  of  freight  and  cargo. 
But  I  think  the  judge  laid  down  the  proper 
rule  on  the  trial;  and  that  the  funds  in  the 
hands  of  the  plaintiffs  applicable  to  the  repair 
of  the  vessel  were  properly  taken  into  consid- 
eration, in  determining  their  right  to  abandon. 
In  general,  the  owner  may  abandon,  where,  by 
the  happening  of  some  event  insured  against, 
the  voyage  is  lost,  or  not  worth  pursuing,  and 
the  projected  adventure  is  frustrated;  or  where 
the  thing  insured  is  so  damaged  and  spoiled  as 
to  become  of  little  or  no  value  to  the  owner. 
In  such  cases,  although  the  thing  insured  still 
remains  in  specie,  it  has  been  substantially  lost 
to  the  owner;  and  he  may  turn  it  over  to  the 
insurer,  and  demand  the  stipulated  indemnity. 
What  deterioration  of  the  subject  would  war- 
rant the  insured  in  treating  it  as  a  total  loss, 
was  often  a  difficult  question  to  determine ;  and 
the  positive  rule  which  permits  the  owner  to 
abandon,  where  the  property  has  been  dam- 
aged to  more  than  half  its  value,  depends,  I 
think,  as  much  upon  the  convenience  of  hav- 
ing some  precise  test  for  the  adjustment  of 
such  questions,  as  it  does  upon  the  nature  of 
the  contract  of  insurance  or  the  interests  of 
commerce.  2  Cai.  Cas.,  157.  But  upon  what- 
ever consideration  the  rule  was  adopted,  it  pro- 
ceeds on  the  ground  that  the  insured  has  act- 
ually lost  more  than  one  half  of  the  capital 
employed  *in  the  adventure;  and  such  [*458 
was  not  the  case  with  the  plaintiffs  at  the  time 
of  the  abandonment.  Although  the  ship  had 
suffered  a  deterioration  to  more  than  half  its 
value,  the  plaintiffs  had  a  fund  in  their  hands 
growing  out  of  the  adventure,  and  applicable 
to  the  loss,  which  would  reduce  the  damages 
below  the  amount  which  would  authorize  an 
abandonment,  For  the  purpose  of  illustration, 
let  it  be  supposed  that  the  damage  to  the  ship 
from  the  perils  insured  against  was  60  per  cent, 
on  the  value,  and  that  the  contribution  on  ac- 
count of  freight  and  cargo,  amounted  to  40  per 
cent,  on  the  value  of  the  ship;  as  owners  of 
the  freight  and  cargo,  as  well  as  the  ship,  the 
plaintiffs  may  properly  be  regarded  as  having 
the 'amount  of  contribution  in  their  hands,  and 
the  actual  loss  would  then  only  amount  to  20 
per  cent.,  or  one  fifth  of  the  value  of  the  sub- 
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ject  insured.  To  allow  the  owner,  under  such 
circumstances,  to  break  up  the  adventure,  and 
turn  the  property  over  to  the  insurer,  would,  I 
think,  be  carrying  the  doctrine  of  constructive 
total  loss  to  a  length  which  is  neither  warrant- 
ed by  any  adjudged  case,  nor  the  nature  of  the 
contract  between  the  parties. 

But  there  is  another,  and  I  think,  a  controll- 
ing question  in  this  case.  The  vessel  Lad  com- 
pleted her  voyage,  and  reached  the  port  of 
Destination,  where  the  owners  resided,  in  a  re- 
pairable state,  before  the  abandonment  was 
made.  Under  such  circumstances  the  assured 
has  not  the  same  right  to  abandon,  on  the 
ground  of  a  merely  technical  total  loss,  as  he 
would  have  if  the*  vessel  were  in  some  other 
port,  and  unable  to  complete  the  voyage. 
Marsh.  Ins.,  p.  486,  says  :  "If  a  ship,  insured 
for  a  given  voyage,  arrive  at  her  port  of  desti- 
nation, and  there  remain  24  hours  moored  in 
safety  ;  or  if  she  be  insured  for  a  term,  and  she 
survive  the  term  ;  any  injury  which  she  may 
have  sustained  during  the  voyage,  in  the  one 
case,  or  during  the  term  in  the  other,  however 
great,  can  only  amount  to  a  partial  loss.  So,  in 
the  case  of  an  insurance  on  goods  ;  the  insurer 
contracts  that  they  shall  arrive  safe  at  the  port 
of  delivery,  or  if  not,  that  he  will  indemnify 
the  insured.  If  they  specifically  remain,  and 
are  actually  landed  at  the  port  of  delivery, 
however  damaged  in  the  voyage,  the  injury 
will  amount  but  to  a  partial  loss  ;  unless  they 
be  rendered  of  no  value,  and  altogether  use- 
459*]  less  ;  *for  then  the  loss  is  total."  The 
same  rule  was  laid  down  by  this  court,  in  the 
case  of  Parage  v.  Dale,  3  Johns.  Gas.,  156. 
That  was  an  insurance  on  the  ship,  from  N.  Y. 
to  Trinidad,  and  from  thence  to  St.  Thomas. 
The  brig  reached  Trinidad,  but  on  her  way 
from  that  port  to  St.  Thomas  was  captured  by 
a  French  privateer,  and  three  days  afterwards 
was  recaptured  by  an  American  frigate,  and 
carried  to  St.  Christopher's.  After  paying  sal- 
vage, the  brig  sailed  for  St.  Thomas,  and  from 
thence  to  N.  Y.,  where  she  arrived,  and  the 
assured  then  abandoned  to  the  underwriters,' 
claiming  a  total  loss.  Mr.  J.  Radcliff ,  who  de- 
livered the  opinion  of  the  court,  said  :  "  The 
voyage  insured  was  wholly  performed,  and  I 
know  of  no  case  in  which  the  insured  can 
abandon,  after  the  voyage  is  completed,  and  he 
is  informed  that  it  is  so.  The  object  of  the  in- 
surance is  then  at  an  end,  and  if  any  loss  has 
been  sustained,  the  parties  must  be  governed 
by  the  circumstances  of  the  case,  as  they  are 
then  found  to  exist.  The  contract  is  satisfied, 
if  that  loss  is  paid,  and  it  can,  of  course,  be  no 
other  than  a  partial  loss."  There  was  another 
question  in  the  case  equally  fatal  to  the  plaint- 
iff's claim  ;  but  the  doctrine  laid  down  in  rela- 
tion to  an  abandonment  in  the  home  port,  after 
the  voyage  was  completed,  has  not  been  de- 
parted from  in  any  subsequent  case  ;  and  must 
now  be  regarded  as  the  settled  rule  on  that 
subject  in  this  State. 

I  think  the  counsel  failed  in  the  attempt  to 
show  that  a  different  rule  prevailed  elsewhere, 
unless  it  be  in  Pa.  Phil.  Ins. ,  400,  after  re- 
ferring to  the  case  of  Parage  v.  Dale,  remarks, 
that  "  there  appears  to  be  no  reason  why  the 
ship  may  not  be  abandoned  at  the  port  of  des- 
tination, if  she  arrives  there  in  a  disabled  state, 
not  capable  of  being  repaired,  or  not  worth  re 
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pairing."  This  does  not  differ  materially  from 
the  doctrine  laid  down  by  the  judge  on  the 
trial.  In  Ralston  v.  Ins.  Co.,  4  Binn.,  386,  the 
ship  had  reached  her  port  of  discharge  in  a 
damaged  state.  A  verdict  which  had  been  ren- 
dered for  the  plaintiff,  on  the  ground  of  a  con- 
structive total  loss,  was  set  aside  ;  but  nothing 
was  said,  either  by  the  court  or  the  bar,  on  the 
question  under  consideration.  In  Peter*  v.  Ins. 
Co.,  3  Serg.  &  R  ,  25,  the  ship  had  reached  her 
destination,  and  the  plaintiff  recovered  as  for 
a  total  *loss  :  but  Ch.  J.  Tilghman,  [*46O 
who  delivered  the  leading  opinion,  took  no 
notice  whatever  of  the  question  whether  the 
assured  could  abandon  after  the  voyage  had 
been  performed.  The  case  of  Wood  v.  Ins.  Co., 
6  Mass.,  479,  is,  I  think,  an  authority  against 
the  plaintiffs.  That  was  an  insurance  on  the 
ship  for  one  year.  On  her  way  home  she  was 
stranded  on  rocks,  and  while  in  a  perilous  sit- 
uation the  owners  offered  to  abandon,  but  the 
offer  was  not  accepted.  The  vessel  soon  after- 
wards sunk,  but  she  was  weighed  within  a  few 
days  and  brought  to  the  wharf  in  her  port  of 
destination.  The  court  held  that  stranding 
merely  was  not  a  sufficient  ground  for  aban- 
doning, and  the  plaintiff  had,  consequently, 
acquired  nothing  by  the  offer  to  abandon, 
while  the  vessel  lay  upon  the  rocks,  before  she 
sunk.  And  in  relation  to  the  subsequent  rights 
of  the  parties,  Ch.  J.  Parsons  said  :  "To  en- 
able the  owner  to  abandon,  there  must  be,  at 
some  period  during  the  voyage,  a  total  loss, 
either  real  or  constructive  ;  but  in  the  present 
case  no  such  loss  has  happened.  The  vessel  has 
not  been  lost,  nor  has  the  voyage  been  de- 
feated ;  but  it  appears  that  the  voyage  has,  in 
fact,  been  performed  ;  and  that  the  vessel  was 
in  safety  at  her  destined  port."  He  then  ob- 
served, that  it  did  not  appear  what  degree  of 
injury  the  vessel  had  sustained,  and  that  the 
court  could  not  presume  "  that  the  injury  was 
such  as  rendered  her  not  worth  repairing." 
The  plaintiff  was  only  permitted  to  recover  for 
a  partial  loss  It  was  said,  in  the  present  case, 
that  the  plaintiffs  had  a  perfect  right  to  aban- 
don, after  the  vessel  was  injured,  and  when  she 
was  taken  in  tow  by  the  pilot  boat  ;  and  that 
there  was  no  reason  why  the  subsequent  ar- 
rival of  the  brig  in  her  port  of  destination 
should  take  away  that  right.  The  rule  in 
England  is  in  some  respects  different  from 
ours ;  but  in  this  country  the  validity  of  an 
abandonment  depends  on  the  facts  as  they 
actually  exist  at  the  time  the  abandonment  is 
made.  When  rightfully  made,  it  is  conclusive 
between  the  parties.  The  rights  flowing  from 
it  will  not  be  devested  by  any  subsequent 
events  which  change  the  situation  of  the  prop- 
erty, so  as  to  make  that  which  was  total  a  par- 
tial loss  only  ;  and  on  the  other  hand,  if  the 
abandonment  was  not  warranted  by  the  actual 
state  of  things  at  the  time,  it  will  not  help  the 
case  of  the  *assured  to  show  that  at  [*4<>1 
some  prior  period  his  right  to  abandon  could 
not  have  been  questioned.  Church  v.  Bedient, 
1  Cai.  Cas.,  21  ;  Depaa  v.Ins.  Co..  5  Cow.,  63; 
6  Mass.,  479;  3  Mas.,  27;  10  East,  329;  4 
Maule  &  S. ,  394. 

The  law  was,  I  think,  correctly  expounded 

by  the   judge  on  the  trial.     He  charged  the 

jury,  in  substance,  that  the  plaintiffs  could  not 

recover  as  for  a  total  loss,  unless  the  vessel  was 
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so  damaged  that  the  expense  of  her  repairs 
would  be  equal  to,  or  exceed  her  value,  when 
repaired.  There  is  no  complaint  that  the  par- 
tial loss,  for  which  the  plaintiffs  have  recov- 
ered, was  not  properly  adjusted. 
Judgment  affirmed. 


LYNDE  «.  MONTGOMERY. 

Attachment  by  Justice — Affidavit — Statute. 

An  attachment  issued  by  a  justice  against  a  debt- 
or, keeping  himself  concealed  to  avoid  the  service 
of  process,  is  not  supported  by  an  affidavit  that 
he  keeps  himself  concealed  to  avoid  the  service  of 
a  warrant  issued  under  the  4th  section  of  the  Act  to 
Abolish  Imprisonment,  etc.,  unless  it  affirmatively 
appear  that  he  was  charged  only  with  an  intent  to 
commit  a  fraud,  or  with  fraudulently  contracting' 
the  debt ;  unless  it  so  appear,  as  the  process  may  be 
criminal,  it,  consequently,  is  not  shown  that  he  con- 
cealed himself  to  avoid  the  service  of  civil  process. 

Citations— 2  K.  S.,  230,  sec.  26 ;  Sess.  Laws  of  1831, 
p.  396,  sees.  4, 10, 11,  26. 

ERROR  from  the  Cortland  C.  P.  Lyndesued 
out  an  attachment  against  Montgomery 
from  a  justice's  court,  on  the  ground  that 
Montgomery  kept  himself  concealed  to  avoid 
the  service  of  process.  The  affidavit  upon 
which  the  attachment  issued,  after  setting  forth 
the  indebtedness  of  Montgomery,  stated  that 
the  applicant  for  the  attachment  took  out  a 
warrant,  under  the  3d  section  of  the  Act  to 
Abolish  Imprisonment  for  Debt  and  to  Punish 
Fraudulent  Debtors,  passed  Apr.  26,  1831,  and 
that  he,  with  the  sheriff  of  the  county,  went  to 
the  place  of  residence  of  Montgomery,  to  ar- 
rest him  on  the  warrant,  and  that  Montgomery 
kept  himself  concealed  to  avoid  service  of  the 
process.  On  this  affidavit,  the  justice  issued  the 
attachment  which  was  served,  and  subse- 
462*]  quently  *judgment  was  rendered  in 
favor  of  Lynde  against  Montgomery.  The  C. 
P.  of  Cortland,  on  certiorari,  reversed  the  jus- 
tice's judgment,  and  the  plaintiff  sued  out  a 
writ  of  error. 

Mr.  A.  Donnelly,  for  plaintiff  in  error. 

Mr.  J.  Thomas,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  To  justify 
the  issuing  an  attachment  in  this  case,  the 
plaintiff  should  have  proved  that  the  defendant 
kept  himself  concealed  with  intent  to  avoid  the 
service  of  civil  process.  2  R.  S.,  230,  sec.  26. 
The  question,  therefore,  is,  whether  the  war- 
rant upon  which  an  attempt  was  made  to  arrest 
the  defendant,  and  to  avoid  which  arrest  he 
kept  himself  concealed,  was  civil  or  criminal 
process.  It  is  argued,  in  support  of  the  judg- 
ment of  the  C.  P.,  that  one  object  of  the  statute 
is  to  punish  fraudulent  debtors  ;  that  the  war- 
rant issues  in  the  name  of  the  people  of  the 
State:  that  the  person  arrested  is  to  be  exam- 
ined, and  if  found  guilty  is  to  be  committed  to 
jail — and  when  committed,  is  to  remain  in  cus- 
tody in  the  same  manner  as  other  prisoners  on 
criminal  process  until  he  shall  have  done  cer- 
tain acts,  if  judgment  passes  or  has  passed 
against  him.  This  warrant  may  issue  by  the 
4th  section  of  the  Act  to  Abolish  Imprison- 
ment, etc.,  Sess.  L.  of  1831,  p.  396,  etc.,  in 
four  cases:  1.  When  the  defendant  is  about  to 
remove  his  property,  etc.,  with  intent  to  de- 
fraud his  creditors;  2.  When  he  fraudulently 
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conceals  rights  in  action,  or  refuses  to  apply 
them,  or  stocks,  money  or  evidences  of  debt  in 
payment  of  a  judgment  in  favor  of  complain- 
ant; 3.  When  he  has  assigned  or  removed  or 
disposed  of  any  of  his  property,  or  is  about  to 
do  so,  with  intent  to  defraud  his  creditors;  or 
4.  When  the  defendant  fraudulently  contract- 
ed the  debt,  respecting  which  such  suit  is 
brought.  By  section  26,  the  removal  of  prop- 
erty by  the  owner  out  of  the  county,  to  pre- 
vent a  levy  upon  it  by  virtue  of  an  execution, 
and  the  disposal  of  his  property  in  any  manner 
with  intent  to  defraud  any  creditor,  or  to  pre- 
vent such  property  from  being  liable  for  the 
payment  of  his  debts,  is  *declared  a  [*4(>3 
misdemeanor.  The  1st  and  4th  grounds  for  is- 
suing a  warrant  under  section  4,  are  not  em- 
braced within  section  26 ;  the  warrant  may ,  there- 
fore, issue  where  it  seems  to  be  intended  as  a 
mere  civil  remedy  to  compel  payment  of  a  debt. 
By  section  10,  the  person  arrested  shall  not  be 
committed  to  jail  if  he  shall  comply  with  either 
of  five  alternatives  there  mentioned,  all  of 
which  relate  to  payment  of,  or  giving  security 
for  the  debt  on  account  of  which  he  has  been 
arrested.  The  process,  however,  is  in  the  form 
of  criminal  process.  It  assumes  that  the  |peo- 
ple  have  cause  of  complaint,  and  proceeds  upon 
the  ground  of  a  fraud  either  intended  or  com- 
mitted. The  defendant,  when  arrested,  is  to  be 
treated  like  a  person  arrested  on  criminal  proc- 
ess; and  in  section  11,  it  is  declared  that  when 
committed,  he  "  shall  remain  in  custody  in  the 
same  manner  as  other  prisoners  on  criminal 
process,"  etc.  The  word  "other,"  as  here  used, 
seems  to  express  the  sense  of  the  Legislature, 
that  the  person  so  imprisoned  is  imprisoned  on 
criminal  process.  If  the  charge  upon  which 
the  attempt  was  made1  to  arrest  the  defendant 
below  was  that  of  removing  or  disposing  of  his 
property  with  intent  to  defraud  his  creditors, 
then  the  process  was  clearly  criminal  in  all  re 
spects;  if  the  charge  was  an  intent  only  to  com- 
mit a  fraud,  or  that  a  fraud  was  committed  in 
originally  contracting  the  debt,  the  defendant 
could  not  be  punished  criminally  upon  any  pro- 
ceeding founded  upon  that  process.  But  as- 
the  proceeding  is  in  the  name  of  the  people — 
as  the  defendant, when  arrested,  is  to  be  treated 
as  a  criminal  offender — and  as  the  llth  sec- 
tion considers  him  a  prisoner  on  criminal  proc- 
ess, in  my  opinion  the  process  should  be  so 
considered.  To  sustain  the  attachment,  it 
should  have  appeared  affirmatively  that  the 
process  was  a  civil  process.  If  I  am  right  in 
this,  then  the  C.  P.  decided  correctly,  and  their 
judgment  should  be  affirmed. 

Cited  in— 5  Hill,  607;  3  Abb.  App.,  Dec.,  557;  4  Hun,. 
493  ;  6  Abb.,  N.  S.,  68. 


*GILLESPIE  v.  THOMAS.     [*464 

Landlord  and  Tenant — Abatement  of  Rent  where 
Part  of  Premises  is  Taken  for  Street — Appor- 
tionment of  Rent — Damage  to  Landlord — 
Pleading. 

Where  premises  are  held  by  a  tenant  for  a  term 
of  years  in  the  City  of  N.  Y.,  and  a  portion  thereof 
is  taken  in  the  opening  or  widening  of  a  street,  the 
tenant  is  entitled  to  an  abatement  of  the  rent  re- 
served in  the  lease,  although  by  the  improvement 
the'  part  left  is  rendered  more  valuable  than  the 
whole  premises  were  previous  thereto. 
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The  apportionment  of  rent,  in  such  case,  is  be- 
tween the  part  taken  and  the  residue  of  the  demised 
premises  according  to  the  value  of  the  several  parts, 
and  the  abatement  takes  place  from  the  time  of  the 
confirmation  of  the  report  of  the  Commissioners  of 
Estimate  and  Assessment. 

The  apportionment  of  rent  is  a  damage  to  the 
landlord  and  should,  accordingly,  be  allowed  by  the 
Commissioners  of  Estimate  and  Assessment,  so  on 
the  other  hand  the  abatement  of  the  rent  should  be 
deducted  from  the  damage  of  the  tenant. 

A  plea  is  bad  which,  in  its  commencement,  pur- 
ports to  be  an  answer  to  the  whole,  but  is  in  truth 
an  answer  to  only  apart  of  a  declaration. 

Citations— 6  Johns.,  63 ;  18  Johns.,  28;  19  Johns., 
349  ;  4  Cow.,  424  :  1  Chit.,  509,  510 ;  2  R.  L.,  408,  sec. 
177,  178 ;  Vin.  Abr.,  tit.  Apportionment,  B ;  2  Inst., 
503,  504 ;  Bac.  Abr.  tit.,  Rent,  L.  N :  Cro.  Eliz.,  622, 
771 ;  3  Kent,  Com.,  469,  470;  10  Co.,  128  a. 

TERROR  from  the  Superior  Court  of  C.  P.  of 
-CJ  the  City  of  N.  Y.  Ann  Thomas  brought 
an  action  of  covenant  as  the  grantee  of  the  re- 
version of  certain  demised  premises  in  the  City 
of  N.  Y.,  against  Dennis  Gillespie  as  tenant 
thereof  by  assignment.  The  rent  reserved  in 
the  lease  was  $1,000,  payable  quarterly.  The 
plaintiff  brought  her  suit  in  May,  1833,  claim- 
ing $500,  a  half  year's  rent,  to  be  due  and  in 
arrear.  The  defendant  pleaded:  1.  Non  est 
factum;  2.  Actio  non,  because  Apr.  21,  1831, 
proceedings  were  instituted  by  the  Corporation 
of  the  City  of  N.  Y.  for  the  widening  of  Will- 
iam St.,  in  that  city,  and  that  in  the  operation 
a  portion  of  the  demised  premises  was  taken, 
specifying  the  number  of  feet;  that  the  report 
of  the  Commissioners  of  Estimate  and  Assess- 
ment was  confirmed  by  this  court  Nov  17,1831, 
whereby  the  Corporation  became  seised  of  the 
portion  taken,  and  the  demise  and  the  cove- 
nants in  the  lease,  as  to  such  portion,  ceased 
and  determined,  leaving  the  residue  of  the  de- 
mised premises  subject  to  a  just  and  equitable 
apportionment  of  the  rent  originally  reserved. 
The  defendant  then  avers  that  upon  such  ap 
portionment  the  rent  chargeable  upon  the  resi- 
due of  the  premises  ought  not  to  exceed  $760 
per  annum,  or  $190  quarterly  ;  that  the  first 
465*]  quarter's  rent,  after  the  Confirmation 
of  the  report,  fell  due  Feb.  1,  1832,  on  which 
day  he  tendered  $190  to  the  plaintiff  in  pay- 
ment and  satisfaction  of  the  rent, which  she  re- 
fused to  accept:  that  he  hath  always  since  been 
ready  to  pay  the  $190  and  brings  the  same  into 
court,  concluding  with  a  verification  and  prayer 
of  judgment,  "  whether  the  plaintiff  ought  to 
have  or  maintain  her  action,  or  ought  to  re- 
cover any  more  or  greater  damages  than  $190, 
on  account  of  the  said  first  quarter  of  the  said 
six  months'  rent  declared  for,  on  occasion  of  the 
said  supposed  breach  of  covenant  in  this  behalf 
assigned,"  etc.  And  3.  He  put  in  a  plea  sim- 
ilar to  the  last  as  to  the  quarter's  rent  due  May 
1, 1832,  averring  such  quarter  to  be  the  residue 
of  the  six  months'  rent  declared  for.  To  these 
two  pleas  the  plaintiff  put  in  general  demur- 
rers, and  the  Superior  Court,  after  argu- 
ment, held  the  pleas  to  be  bad,  and  gave 
judgment  accordingly  for  the  plaintiff.  The 
defendant,  however,  had  subjoined  to  the 
plea  of  non  est  factum  a  notice  of  facts  intended 
to  be  proved  on  the  trial,  embracing  substan- 
tially the  same  matters  set  forth  in  the  special 
pleas,  and  the  cause  proceeded  to  trial  on  the 
issues  of  fact.  On  the  trial  of  the  issues  of  fact 
the  plaintiff  read  in  evidence  the  lease  declared 
on,  bearing  date  Mar.  20,  1823,  for  the  term  of 
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14  years,  securing  an  annual  rent  of  $1,000, 
payable  quarterly,  on  the  first  days  of  Aug., 
Nov.,  Feb.  and  May,  in  each  year.  The  lease 
contained  a  covenant  that  if  any  part  of  the  de- 
mised premises  should  be  taken  during  the 
term  for  the  widening  of  William  St.,  the  ten- 
ant or  his  assigns,  on  paying  the  arrearages  of 
rent  might  surrender  the  lease  and  the  remain- 
der of  the  term.  The  defendant  then  produced 
the  proceedings  had  on  the  widening  of  the 
street.  The  area  of  the  whole  of  the  demised 
premises  contained  3,378  square  feet,  and  of 
the  portion  taken  for  the  widening  of  the  street 
was  833  square  feet.  The  plaintiff,  as  landlady 
of  the  premises,  was  allowed  by  the  commis- 
sioners for  loss  or  damage  sustained  by  her, 
$1,836,  and  the  defendant  was  allowed  $5,000 
for  loss  or  damage  sustained  by  him.  The  de- 
fendant proved  that  a  ratable  abatement  of  the 
rent  reserved  in  the  lease,  in  the  proportion  of 
the  area  taken  to  the  whole  area  of  the  demised 
*premises  would  be  $246.29,  reducing  [*46(> 
the  annual  rent  below  the  sum  of  $760,  as 
averred  in  the  plea.  Previous  to  the  widening 
of  the  street,  the  whole  of  the  demised  prem- 
ises was  covered  with  a  building,  which  was 
pulled  down,  and  after  the  widening  of  the 
street  a  new  building  erected,  which  also 
covered  the  whole  of  what  was  left  of  the  lot. 
The  tender  of  $190  rent  to  the  plaintiff  Feb. 
1,  1832,  was  shown,  and  also  a  like  tender  on 
the  first  day  of  May,  1832.  The  plaintiff  then 
offered  to  prove  that  the  value  of  the  lease  and 
the  rental  of  the  premises  had  been  greatly 
benefited  by  the  widening  of  William  St. ; 
which  evidence  was  objected  to  on  the  part  of 
the  defendant  as  inadmissible,  but  the  objec- 
tion was  overruled  and  the  defendant  excepted. 
It  was  then  proved  that  the  residue  of  the  de- 
mised premises,  after  the  widening  of  the 
street,  was  worth  50  per  cent,  more  than  it  was 
worth  before  the  widening.  The  plaintiff  also 
proved  a  resolution  of  the  Common  Council  of 
the  city,  passed  in  Jan.,  1832,  postponing  the 
widening  of  the  street  until  May  1, 1832.  Dur- 
ing the  trial,  two  of  the  Commissioners  of  Es- 
timate and  Assessment  testified  as  to  the  prin- 
ciples upon  which  estimates  and  assessments 
were  made  in  the  opening  or  widening  of  streets 
stating,  substantially,  that  they  were  made  in 
conformity  to  the  directions  of  the  statute  on 
that  subject.  The  evidence  being  closed,  Mr. 
J.  Oakley  charged  the  jury,  that  in  apportion- 
ing the  rent  to  be  paid  by  a  tenant,  where  a  part 
of  the  demised  premises  was  taken  for  the  widen- 
ing of  a  street,  it  was  not  correct  to  adopt  as  a 
rule  that  the  abatement  of  rent  should  be  rata- 
ble according  to  the  area  which  the  premises  left 
bore  to  the  whole  area  of  the  premises  demised, 
but  that  all  the  circumst-mces  relating  to  the 
property  and  improvement  should  be  taken 
into  consideration;  that  the  question  for  their 
consideration  was,  what  rent  the  defendant 
ought  justly  and  equitably  to  pay  for  the  resi- 
due of  the  premises;  and  if  they  should  be  of 
opinion  that  the  premises  left  after  the  widening 
of  the  street,  were  of  equal  or  greater  annual 
value  than  the  rent  reserved  in  the  lease  they  had 
a  right  to  eive  a  verdict  for  the  plaintiff  for  the 
whole  rent  reserved  with  interest  thereon ;  other- 
wise, they  ought  to  make  such  deductions  from 
the  rent  reserved  as  they  *should  con  [*467 
sider  equitable.  The  jury  found  for  the  plaint- 
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iff  for  the  $500  demanded,  and  interest.  The 
defendant  excepted  to  the  charge,  and,  after 
judgment,  sued  out  a  writ  of  error. 

Mexsr*.  W.  Mulock  and  I.  L.  Wendell, 
for  plaintiff  in  error. 

Mr.  D.  Lord,  Jr.,  for  defendant  in  error. 

By  tfie  Court,  Nelson,  J.  The  special  pleas 
are  bad.  The  declaration  contains  but  a  sin 
gle  count, alleging  as  a  breach  of  the  covenant 
the  non-payment  of  one  half  year's  rent,  due 
May  1,  1832.  The  first  special  plea,  in  its  com- 
mencement, professes  to  answer  the  whole 
cause  of  action,  and  then  sets  up  in  the  body 
of  it  matters  going  only  in  bar  of  a  recovery 
of  one  quarter's  rent,  ending  Feb.  1,  1832.  As- 
suming the  matter  to  be  a  good  defense  to  that 
extent,  it  is  no  defense  to  the  whole  cause  of 
action.  The  plea,  therefore,  is  bad  for  this 
cause,  and  also  for  concluding  with  a  prayer 
of  judgment  against  maintaining  the  action 
for  the  said  quarter's  rent.  The  second  special 
plea  is  subject  to  the  like  objection.  It  also 
begins  by  professing  to  answer  the  entire  cause 
of  action,  and  then  sets  up  matter  and  con- 
cludes in  bar  of  the  right  to  recover  for  the 
quarter  ending  May  1 — a  portion  only  of  the 
plaintiff's  demand.  Both  pleas,  taken  together, 
were  intended  by  the  pleader  to  be  a  bar  to  the 
breach  in  the  declaration,  and  yet  each  singly 
professes  in  its  commencement  to  constitute 
such  bar.  It  is  well  settled,  where  a  plea  be- 
gins as  an  answer  to  the  whole  declaration, 
and  answers  only  a  part,  that  it  is  bad.  6 
Johns.,  63  ;  18  Id.,  28  ;  19  Id.,  349  ;  4  Cow., 
424;  1  Chit.,  509,510.  It  is  not  material  to 
consider  the  principle  upon  which  the  pleas 
are  founded, assuming  the  matters  to  have  been 
well  pleaded, as  that  question  necessarily  arises 
upon  the  bill  of  exceptions.  For  this  reason  I 
presume  no  amendment  was  asked  for  in  the 
court  below.  The  judgment  was,  therefore, 
absolute  and  correct. 

As  to  the  bill  of  exceptions :  the  Corpora- 
tion of  the  City  of  N.  Y.  have  power  to  open 
468*1  anv  street  or  public  place,  *and  also 
to  extend,  enlarge,  straighten  or  alter  one  al- 
ready opened,  and  to  enter  upon  and  take  the 
the  lands  and  tenements  required  for  such  pur- 
poses; but  compensation  and  recompense  must 
be  made  to  any  party  to  whom  the  loss  and 
damage  thereby  sustained  shall  be  deemed  to 
exceed  the  benefit  and  advantage  thereof — the 
excess  of  damage  over  the  benefit  to  be  ascer- 
tained in  the  manner  prescribed  by  Statute  2 
R.  L.,  408,  sec.  177.  By  the  178th  section  of 
the  same  Act  it  is  provided,  that  in  the  improve 
ment  of  any  street,  it  shall  be  the  duty. of 
Commissioners  to  be  appointed  by  the  Supreme 
Court,  "to  proceed  to  and  make  a  just  and 
equitable  estimate  and  assessment  of  the  loss 
and  damage,  if  any,  over  and  above  the  bene- 
fit and  advantage,  or  of  the  benefit,  and  advan- 
tage, if  any,  over  and  above  the  loss  and  dam- 
age, as  the  case  may  be,  to  the  respective  own- 
ers, lessees,  etc.,  entitled  unto  or  interested  in 
the  lands  and  tenements"  required  for  the  im- 
provement and  adjoining  the  same  ;  and  in 
making  the  estimate,  assessment  and  report, it 
is  their  duty,  in  all  cases  where  the  damage  to 
the  owners  and  lessees  exceeds  the  benefit,  to 
estimate  and  report  the  excess  only  of  the  dam- 
age over  the  benefit,  for  compensation;  and  in 
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all  cases  where  the  benefit  to  the  owners  or  les- 
sees will  in  the  opinion  of  the  Commissioners 
be  equal  to  the  damage,  to  report  that  they  will 
suffer  no  damage  ;  but  where  the  benefit  ex- 
ceeds the  damage,  to  report  the  excess  of  bene- 
fit only.  The  report  thus  to  be  made  is  to  be 
submitted  to  this  court  for  confirmation.  The 
181st  section  provides,  that  in  all  cases  where 
the  whole  of  any  lot  under  lease  shall  be  taken 
for  the  opening  or  widening  of  a  street,  the 
covenants  and  engagements  between  landlord 
and  tenant  touching  the  same,  upon  the  con- 
firmation of  the  report  of  the  Commissioners 
of  Estimate  and  Assessment  in  the  premises, 
cease  and  are  absolutely  discharged  ;  and  in 
all  cases  where  part  only  of  a  lot  so  under  lease 
is  taken  for  such  purposes,  all  contracts  and 
engagements  respecting  the  same,  upon  the 
confirmation  of  such  report.determine  and  are 
absolutely  discharged  as  to  the  part  thereof  so 
taken,  but  remain  valid  and  obligatory  as  to 
the  residue  thereof  ;  and  the  rents  reserved  or 
payable  and  to  be  paid  for  and  in  respect  to 
the  same  are  directed  to  be  so  apportioned  as 
that  the  part  thereof  justly  and  equitably  pay- 
able, *or  that  ought  to  be  paid  for  such  [*4OO 
residue  thereof , and  no  more,  shall  be  demand- 
ed, or  paid,  or  recoverable  for  or  in  respect  of 
the  same.  These  several  provisions  have  a  ma- 
terial bearing  upon  each  other,  and  must  be 
kept  in  view  in  deciding  the  question  present- 
ed upon  the  bill  of  exceptions. 

The  court  below  decided  that  the  181st  sec- 
tion, providing  for  a  just  and  equitable  appor- 
tionment of  the  rent  between  the  landlord  and 
tenant,  did  not  mean  a  rate  according  as  the 
area  left  bore  to  the  whole  premises  demised, 
but  that,  in  making  the  apportionment,  all  the 
circumstances  connected  with  the  improve- 
ment should  be  taken  into  consideration,  aud 
that  the  question  for  the  jury  was,  what  rent 
the  tenant  ought  justly  and  equitably  to  pay 
the  landlord  for  the  residue  of  such  premises; 
and  if  they  believed,  under  all  the  circum- 
stances and  evidence  in  the  case, that  the  prem- 
ises, after  widening  the  street,  were  of  equal 
or  greater  annual  value  than  the  rent  reserved 
in  the  lease,  they  should  give  a  verdict  to  the 
plaintiff  for  the  whole  rent,  with  interest  from 
the  time  it  fell  due  ;  otherwise,  they  ought  to 
make  such  deduction  as  under  the  circum- 
stances they  should  consider  equitable. 

We  concur  with  thecourt  below  in  the  opin- 
ion that  the  apportionment  should  be  made  re- 
garding the  value  of  the  premises,  and  not  the 
area  of  the  part  taken  in  reference  to  the  area 
of  the  whole  premises  demised.  The  tenant 
should  be  discharged  from  the  rent,  if  at  all, 
in  a  ratio  to  the  value  of  the  part  taken  for  the 
improvement  of  the  street.  This  is  according 
to  the  principle  of  apportionment  of  rent  at 
common  law.  Vin.  Abr.,  tit. Apportionment, 
B  ;  2  Inst.,  503,  504;  Bac.  Abr.,  title  Rent,  L, 
N  ;  Cro.  Eliz.,  622,  771  ;  3  Kent,  Com.,  469, 
470;  10  Co.,  128  a.  The  principle  was  con- 
ceded on  the  argument  upon  both  sides.  As- 
suming this  to  be  the  true  rule  of  apportion- 
ment, the  material  question  presented  is,  wheth- 
er the  construction  given  to  the  statute  by  the 
court  below  be  the  correct  one. 

Tender  the  exposition  of  the  statute  by  that 
court,  the  tenant  may  continue  liable  to  pay 
the  whole  rent  after  he  has  been  dispossessed 

WEND.  15. 


1836 


GILLESPIE  v.  THOMAS. 


469 


of  a  part  of  the  demised  premises.  In  this  case 
833  square  feet  were  taken  from  3,378, the  area 
of  the  whole,  and  no  abatement  of  the  rent 
4-7O*]  made.  The  common  law  would  *have 
reduced  it  in  the  ratio  that  the  value  of  the 
part  thus  taken  bore  to  the  whole.  The  stat- 
ute, it  was  supposed,  intended  to  give  a  differ- 
ent rule.and  the  case  as  put  to  the  jury  turned 
not  upon  this  ratio,  but  upon  a  question  of 
fact,  to  wit :  whether  the  annual  value  of  the 
residue  of  the  premises  was  equal  to  the  whole 
rent  reserved  in  the  lease.  This  abstract  propo- 
sition, which  was  submitted  to  the  jury  at  the 
close  of  the  charge,  would  seem  to  involve 
manifest  injustice  ;  because  its  solution  de- 
pended as  well  upon  the  fact  of  the  tenant's 
having  obtained  a  favorable  lease  in  the  first 
instance,  as  upon  the  rise  in  value  after  the  im- 
provement. The  court,  however,  I  presume, 
intended  to  be  understood,  that  the  value  of 
the  part  remaining  over  and  above  a  ratable 
apportionment  which  should  influence  the  jury, 
and  authorize  them  to  find  the  entire  rent  re- 
served, should  arise  exclusively  from  the  im- 
provement of  widening  the  street.  It  is  at 
least  clear,  that  the  landlord  is  not  entitled  to 
the  benefit  of  any  annual  value  of  the  residue 
over  and  above  the  ratable  apportionment, aris- 
ing from  the  fact  that  the  premises  were  orig- 
inally rented  below  what  they  were  worth,  or 
any  improved  value  before  the  widening  of  the 
street.  To  permit  this  would  be  enabling  him 
to  break  up  his  contract,  and  thereby  get  rid 
of  a  bad  bargain  ;  in  other  words  to  obtain 
profits  that  had  been  fairly  acquired  by  his 
tenant  by  virtue  of  his  lease.  Before  any  im- 
provement, half  the  premises  might  have  been 
worth  the  annual  rent. 

We  are  next  brought  to  the  question,  wheth- 
er the  landlord  is  entitled  to  any  benefit  to  the 
lot  arising  from  the  improvement  of  the  street 
during  the  tenant's  term?  If  he  is,  it  must  be 
by  virtue  of  the  statute.  At  common  law  it 
would  belong  to  the  tenant,  as  he  would  be  dis- 
charged from  the  rent  in  a  ratio  to  the  value 
of  that  taken  by  the  Corporation  of  the  city  for 
the  improvement.  The  language  of  the  statute 
seems  rather  to  indicate  the  application  of  the 
common  law  rule.  It  is  as  follows:  "The  rent 
shall  be  so  apportioned  as  that  the  part  there- 
of (part  of  the  rent)  justly  and  equitably  pay- 
able, or  that  ought  to  be  paid,  for  such  said 
residue  thereof,  and  no  more,  shall  be  demand- 
ed, or  paid  or  recoverable  for  or  in  respect  of 
the  same."  The  part  only  of  the  rent  justly 
and  equitably  chargeable  upon  the  remainder 
of  the  demised  premises,  is  enjoined  upon  the 
471*J*tenant;  and  which  seems  to  imply  that 
the  annual  value  of  that  portion  of  the  prem- 
ises of  which  he  is  deprived  shall  be  abated. 
I  do  not,  however,  rely  so  much  upon  the  mere 
language  of  the  section,  as  upon  the  tenor  and 
general  scope  of  the  statute.  It  has  already  ap- 
peared, by  reference  to  the  178th  section,  that 
the  Commissioners,  in  making  their  estimate 
and  assessment  of  damage  or  benefit,  are  to 
take  into  consideration  the  benefit  and  advant- 
age of  the  tenant  as  well  as  owner.over  the  loss 
or  damage,  and  vice  versa.  This  is  the  clear 
language  of  the  Act,  as  well  as  the  actual  prac- 
tice under  it.  The  benefit,  then,  to  the  tenant 
must  be  set  off  or  balanced  against  the  damage. 
If  it  equals  the  damage, then  nothing  is  allowed 
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him  for  the  part  of  the  demised  premises  tak- 
en; if  it  exceeds  it,  then  to  the  amount  of  the 
excess  he  must  contribute  to  the  expense  of 
the  general  improvement ;  if  it  falls  short,  for 
that  amount  he  is  entitled  to  compensation. 
There  is,  therefore,  no  difference  in  this  respect 
to  be  found  in  the  statute  between  the  owner 
and  tenant.  The  tenant  is  considered  owner 
of  the  term,  and  the  landlord  of  the  reversion; 
and  the  benefit  and  damage,  in  respect  to  each 
interest  in  the  premises,  are  regarded  by  the 
commissioners  in  making  their  estimates.  Now 
it  seems  to  me  apparent,  if  the  benefit  to  the 
tenant  resulting  from  the  improvement  of  the 
street  for  his  unexpired  term,  enters  into  the 
consideration  of  the  Commissioners,  and  con- 
stitutes a  part  of  the  fund  out.  of  which  the  im- 
provement is  made,  as  it  certainly  does  upon 
the  above  view  of  the  statute,  it  would  be  un- 
just and  inequitable  again  to  charge  him  for 
it,  by  way  of  enhancing  the  rent  upon  the  resi- 
due of  the  premises.  The  benefit  would  be  thus 
twice  charged  to  him;  once  in  contributing  to 
the  expense  of  widening  the  street,  and  again 
by  an  enhanced  annual  rent  upon  the  part  of 
the  premises  not  taken,  by  reason  of  its  im- 
proved value. 

It  was  not  material  to  have  inquired  on  the 
trial,  as  was  done  in  this  case,  upon  what  prin- 
ciples the  Commissioners  acted  in  making  the 
assessment,  and  whether  they  took  into  view 
the  improved  value  of  the  tenant's  term.  They 
were  bound  to  act  in  conformity  to  the  regula- 
tions of  the  statute,  and  we  are  to  presume  they 
did  so.  If  they  did  not,  *the  time  to  [*472 
make  objections  and  correct  any  departure  from 
the  statute, was  on  the  motion  for  the  confirma- 
tion of  the  report.  The  ratable  apportionment 
of  rent  is  a  damage  to  the  landlord;  and  being 
such,  the  Commissioners,  by  the  very  words  of 
the  Act,  are  bound  to  take  it  into  considera- 
tion. Thus  he  may  be  allowed  for  it.  So  in 
respect  to  the  tenant.  As  his  rent  is  to  be 
abated  ratably,  the  loss  sustained  by  being  de- 
prived of  a  portion  of  the  premises,  is  less  than 
it  would  be  if  liable  to  the  payment  of  the 
whole  rent.  The  damage  is  less  the  annual  rent 
abated  in  the  apportionment,  and  compensation 
therefor  should  be  proportionably  reduced.  I 
do  not  mean  to  say  the  Commissioners  always 
take  this  view  of  their  duties  ;  all  I  mean  is, 
that  the  statute  requires  it;  and  so  far  as  their 
acts  become  important  in  the  consideration  of 
the  question  in  this  case,  we  are  to  presume  they 
have  discharged  their  duties  in  accordance  with 
the  law. 

The  ground  then  upon  which  I  place  the  de- 
cision of  this  case  is,  that  the  statute  subjects 
the  tenant  equally  with  the  landlord,  in  propor- 
tion to  his  interest  in  the  premises,  to  the  ex- 
pense of  the  improvement  of  the  street ;  and 
this  being  so.no  reason  exists  for  exacting  from 
him  an  increased  rent  for  the  residue  of  the 
premises  by  reason  of  any  enhanced  value  of 
them.  If  the  value  has  risen  by  means  of  the 
improvement,  he  has  paid  an  equivalent  in  his 
share  of  the  expense.  The  rent  can  be  increased 
upon  him,  justly  and  equitably,  only  upon  the 
idea  that  he  has  been  at  no  expense  in  the  im- 
provement which  has  produced  it.  Such  an 
idea  is  in  the  teeth  of  the  statute.  The  benefit 
and  advantage  to  the  tenant  must  be  charged 
to  him  by  the  Commissioners,  and  the  whole 
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of  it  goes  towards  the  improvement  of  the 
street  one  way  or  another,  either  to  satisfy  his 
own  damage  or  that  of  others.  In  what  does 
this  benefit  consist?  Beyond  all  question,  chief- 
ly in  the  enhanced  annual  value  of  the  demised 
premises,  by  means  of  the  improvement,  and 
which  he  enjoys  during  the  residue  of  his  term. 
For  this  he  can  afford  to  contribute  towards 
the  improvement.  Indeed,  it  is  somewhat  dif- 
ficult to  imagine  any  other  advantage  that  can 
possibly  accrue  to  the  tenant, and  that  the  Com- 
missioners could  take  into  consideration.  If  so, 
it  would  be  the  extreme  of  injustice  to  charge 
473*1  *him  again  for  the  benefit  by  an  en- 
hanced rent  to  the  landlord  upon  the  portion 
of  the  premises  left.  The  statute,  then,  which 
provides  that  the  rent  "shall  be  so  apportioned 
as  that  the  part  thereof  justly  and  equitably 
payable,  or  that  ought  to  be  paid  for  such  resi- 
due "  of  the  premises,  when  taken  in  connec- 
tion with  the  other  provisions  of  the  Act,  in 
my  judgment  clearly  means  nothing  more  nor 
less  than  a  common  law  apportionment.  In  or- 
der to  determine  what  would  be  a  just  and 
equitable  part  of  the  rent  to  be  paid  for  such 
residue,  it  is  necessary  to  ascertain  and 
abate  what  would  justly  and  equitably  belong 
to  the  part  taken  in  a  ratable  apportionment  ac- 
cording to  value. 

The  point  of  time  in  reference  to  which  this 
apportionment  should  be  made,  in  analogy  to 
that  at  common  law,  must  beat  the  time  of  the 
eviction,  or,  in  the  words  of  the  statute,  when 
the  Corporation  "shall  become  and  be  seised  in 
fee"  of  the  premises  taken  for  the  improvement 
and  that  takes  place  upon  the  final  confirma- 
tion of  the  report  of  the  Commissioners  by  this 
court.  They  may  then  take  immediate  posses- 
sion and  control  the  property,  and  if  any  furth- 
er indulgence  is  given  to  the  tenant,  it  becomes 
a  question  between  him  and  the  Corporation. 
He  afterwards  continues  in  possession  at  suf- 
ferance, and  in  contemplation  of  the  statute 
has  no  further  rights  in  the  property. 

Upon  the  whole,  believing  the  apportionment 
of  the  rent  should  have  been  made  without  re- 
gard to  the  benefit  or  damage  to  the  landlord 
or  tenant,  by  reason  of  the  widening  of  the 
street  (that  having  been  completely  adjusted  by 
the  Commissioners),  and  that  the  common  law 
rule  should  have  governed  the  court  and  jury 
below,  the  error  can  be  remedied  only  by  a  re- 
versal of  the  judgment. 

Judgment  reversed. 

Reviewed— 7  Bradw.  (111.),  478. 

Criticised— 1  Leg.  Obs.,  60. 

Distinguished    12  Hun,  74,  75;  54  How.  Pr.,  86. 

Cited  in-19  Wend.,  361.  686;  22  Wend.,  125:  23 
Wend.,  489,  645 ;  24  Wend.,  256 ;  5  Denio.  468 ;  58  N. 
Y.,  333 :  1  Sheld.,  411 ;  34  Am.  Dec.,  288. 


474*]     *EVERETT  ».  SALTUS. 

Shipment  of  Goods  by  Vessel — Transhipment  at 
Intermediate  Port,  and  Delivery  to  Others  than 
Consignees  —  Sale  —  Purchaser  Liable  to  the 
True  Owner — Lien  of  Master  for  Freight  Can- 
not be  Set  Up  by  Purchaser — Estoppel — Parties. 

Where  goods  are  shipped  at  one  port,  consigned 
to  particular  individuals  at  another,  and  the  vessel 
puts  into  an  intermediate  port  in  distress,  where  the 
master  transfers  the  goods  to  another  vessel,  but 
nstead  of  taking  a  bill  of  lading  for  their  delivery 
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to  the  original  consignees,  takes  a  bill  for  delivery 
to  his  own  order,  and  by  his  directions  the  goods  are 
delivered  to  a  mercantile  bouse  different  from  the 
original  consignees,  who  sell  the  same,  the  pur- 
chaser, notwithstanding  that  he  pays  a  bona  fide 
price  for  the  goods,  is  liable  for  their  value  to  the 
owner ;  the  master  with  whom  the  goods  were  orig- 
inally shipped  having  no  authority  to  dispose  of  the 
goods,  either  by  himself  or  his  agents. 

The  lien  of  the  master  of  a  vessel  on  a  cargo,  for 
freight,  averages  and  charges,  may  be  asserted  by 
his  factor  or  agent :  but  if  the  factor  sell  the  goods, 
and  the  master  had  no  authority  to  direct  the  sale, 
the  purchaser  of  the  goods  cannot  set  up  the  lien, 
and  require  it  to  be  discharged  before  suit  against 
him  for  the  goods. 

A  party  who,  upon  being  called  upon  to  account 
for  goods  which  have  come  tobishands.setsup  title 
in  himself,  independent  of  a  lien.cannot,  afterwards, 
when  an  action  is  brought  against  him,  defeat  a  re- 
covery by  setting  up  at  the  trial,  a  right  to  detain 
the  goods,  on  the  ground  of  a  lien. 

Where  there  isan  unqualified  assignment  of  prop- 
erty, the  legal  presumption  is,  that  the  consignee  is 
the  owner,  and  an  action  for  a  conversion  of  the 
property  or  injury  to  it  may  be  brought  in  his  name ; 
but  the  suit  need  not.  of  necessity,  be  in  his  name, 
but  may  be  in  the  name  of  the  real  owner. 

Citations— 6  Wend.,  603;  1  Johns.  223;  5  Burr.,  2680; 
8T.  R.,  aSO;  3  T.  R.,  70;  13  Wend.,  572;  15  East,  88  : 
Abb.  Ship.,  240, 241, 244;  5  Barn.  &  Aid.,  617;  11  Wend., 
80:  7  East,  5;  7  Cow.,  680. 

ERROR  from  the  Supreme  Court  of  the  City 
of  N.  Y.  This  was  an  action  of  trover, 
brought  by  E.  Everett,  against  F.  and  N. 
Saltus,  for  a  quantity  of  lead.  In  Aug.,  1825, 
Bridge  &  Vose,  merchants  at  New  Orleans, 
shipped  179  pigs  of  lead  on  board  the  brig 
Dove,  of  which  William  Collins  was  master, 
consigned  to  Messrs.  Tufts,  Everleth  &  Bur- 
rell,  of  N.  Y.,  on  account  and  risk  of  Otis  Ev- 
erett, the  plaintiff,  to  whom  they  were  referred 
for  instructions.  The  Dove  put  into  Norfolk, 
in  distress,  and  part  of  the  lead  was  sold,  to 
pay  expenses,  and  the  residue  was  transferred 
in  Dec.,  1825,  by  an  agent  of  Capt.  Collins,  to 
the  schooner  Dusty  Miller,  Capt.  Johnson,  who 
signed  a  bill  of  lading,  acknowledging  the  lead 
to  have  been  shipped  by  F-  M.,  agent  for  Will- 
iam Collins,  and  promising  to  deliver  the  same 
in  N.  Y.,  to  order,  on  payment  of  freight.  The 
Dusty  Miller  met  with  a  disaster  on  her  voyage 
to  N.  Y.,  and  on  her  arrival  there,  the  lead,  by 
the  *order  of  Capt.  Miller,  was  deliv-  [*475 
ered  to  the  firm  of  Coffin  &  Cartwright,  who 
paid  the  freight,  and  $72.87,  the  average  con- 
tribution charged  upon  the  lead,  for  the  loss 
occasioned  by  the  disaster  to  The  Dusty  Mil- 
ler. Mar.  9,  1826,  Coffin  &  Cartwright  sold 
the  lead  to  the  Messrs.  Saltus,  the  defendants, 
for  $542.74,  and  received  payment.  The  freight 
of  the  lead  from  N.  O.  to  N.  Y.  amounted  to 
$14.72.  Everett  brought  an  action  against 
Coffin  &  Cartwright,  to  recover  the  value  of 
the  lead,  but  was  nonsuited,  in  failing  to  prove 
that  before  suit  brought,  he  offered  to  pay  the 
freight,  average  and  charges  to  which  the  lead 
was  liable,  and  which  had  been  advanced  by 
Messrs.  Coffin  &  Cartwright,  and  this  court,  on 
application,  refused  to  set  aside  the  nonsuit. 
See  6  Wend.,  608.  In  Oct.,  1831,  the  plaintiff 
demanded  the  lead  of  the  Messrs.  Saltus,  and 
offered  to  pay  any  lawful  demands  they  had 
on  the  same;  to  which  they  answered,  that  they 
would  have  no  further  communication  on  the 
subject.  It  was  proved  that  in  Mar. ,  1826,  one 
of  the  firm  of  Tufts,  Everleth  &  Burrell  de- 
manded of  the  Messrs.  Saltus  the  lead,  or  its 
value,  and  received  for  answer,  that  they  had 
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bought  the  lead,  and  paid  for  it,  and  would  not 
do  anything  about  it.  Upon  this  evidence  the 
plaintiff  was  again  nonsuited.  Whereupon  he 
sued  out  a  writ  of  error. 

Messrs.  R.  Sedgwick  and  S.  P.  Staples, 
for  the  plaintiff  in  error. 

Mr.  T.  T.  Payne,  for  the  defendants  in  er- 
ror! 

By  the  Court,  Bronson,  J.  Most  of  the  ques- 
tions discussed  on  fcfee  argument  were  decided 
in  the  action  brought  by  the  plaintiff,  Everett 
v.  Coffin,  6  Wend.,  603.  The  defendants  insist, 
however,  that  the  suit  should  have  been  brought 
by  Tufts,  Everleth  &  Burrell,  to  whom  the 

foods  were  shipped  by  Bridge  &  Vose.  It  may 
e  conceded,  as  a  general~rule,  that  where 
goods  have  been  consigned  to  an  individual, 
the  action  for  a  conversion,  or  other  injury,  to 
the  property,  must  be  brought  by  the  con- 
signee. If  the  goods  have  been  placed  at  his 
absolute  disposal,  and  no  other  fact  appears, 
the  legal  presumption  is,  that  he  is  the  true 
476*J  owner.  *But  there  is  no  positive  regu- 
lation or  commercial  usage  which  determines 
who  shall  sue  for  an  injury  to  the  property. 
Neither  the  consignor  nor  consignee,  as  such, 
is  to  bring  the  action;  but  the  owner  of  the 
goods.  The  presumption  of  ownership  which 
results  from  an  unqualified  consignment  may 
be  rebutted;  and  whenever  it  appears  that  the 
person  suing  is  the  real  owner,  there  is  an  end 
to  the  objection  that  the  action  should  be 
brought  in  the  name  of  the  consignee.  Potter  v. 
Lansing,  1  Johns.,  223;  Davis  v.  James,  5 Burr., 
2680;  Dawes  v.  Peck,  8  T.  R,  330.  What  were 
the  facts?  Bridge  &  Vose  shipped  the  goods  at 
N.  O.  to  Tufts  &  Co.  of  N.  Y. ;  they  paying 
freight.  The  bill  of  lading  was  inclosed  in  a 
letter  to  the  consignees,  advising  them  of  the 
shipment  of  the  goods  to  their  address,  and 
that  the  property  was  shipped  "  on  account  and 
risk  of  Mr.  Otis  Everett,  of  Boston,  from  whom 
you  will  please  receive  instructions  respecting 
the  disposal  of  it."  Tufts  &  Co.  were  further 
instructed,  if  the  Boston  market  was  better 
than  that  of  N.  Y.,  to  forward  the  lead  to  Bos- 
ton. "  without  waiting  to  hear  from  Mr.  E." 
If  there  could  be  a  doubt  upon  this  evidence 
that  the  plaintiff,  and  not  the  consignees, 
owned  the  property,  that  doubt  must  be  re- 
moved by  the  testimony  of  Tufts,  who  was  one 
of  the  house  of  Tufts  &  Co.,  to  whom  the 
goods  were  consigned.  He  swears,  that  so  far 
as  he  knows  or  believes  the  property  belonged 
to  the  plaintiff.  The  action  was  properly 
brought  by  Mr.  Everett. 

The  defendants  rely  most  strongly  on  the 
ground  that  they  were  bona  fide  purchasers  of 
the  property, under  such  circumstances  as  will 
protect  them  against  the  claims  of  the  true 
owner.  That  they  purchased  in  good  faith  and 
paid  the  market  value,  cannot  be  questioned; 
but  they  unfortunately  contracted  with  one 
who  had  no  right  to  sell.  Coffin  &  Cartwright 
seem  to  have  acted  as  the  agents  of  Capt.  Collins; 
and  the  inquiry  is,  what  authority  had  Collins 
to  dispose  of  the  goods.  This  question  was  con- 
sidered in  the  former  case;  but  the  defendants 
think  they  stand  on  better  ground  than  Coffin 
&  Cartwright  did — that  may  be  true,  for  Cof- 
fin &  Cartwright  were  only  the  agents  of  Col- 
lins, and  the  defendants  are  bona  fide  purchas 
•ers.  They  then  insist  that  Capt.  Collins  had 
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in  *N.  Y.  the  usual  documentary  evi-  [*477 
dence  of  title;  and  that  both  of  the  parties  in 
controversy  being  equally  innocent,  the  loss, 
in  consequence  of  the  wrong  act  of  Collins  in 
selling  the  goods,  should  fall  on  the  plaintiff, 
who  enabled  him  to  commit  the  fraud.  This 
argument  would  be  unanswerable,  if  Tufts  & 
Co.,  the  original  consignees, had  sold  the  goods. 
Lickbarrow  v.  Mason,  2  T.  R.,  70  •  Root  v. 
French,  13  Wend.,  572;  15  East,  38.  But  nei- 
ther the  plaintiff  nor  his  agents  furnished  Col- 
lins with  any  documentary  evidence  of  title; 
nor  have  they  enabled  him  to  commit  the  fraud 
in  any  other  way  than  that  of  putting  the  goods 
at  N.  O.  on  board  The  Dove,  of  which  he  was 
master,  and  taking  from  him  a  bill  of  lading  to 
deliver  the  property  to  the  consignees  in  N.  Y. 
The  only  documentary  evidence  which  Collins 
had  in  N.  Y. ,  to  prove  his  authority  to  dispose 
of  the  goods,  was  evidence  made  by  himself  or 
by  Myers,  his  agent  at  Norfolk.  The  Dove  put 
into  Norfolk  in  distress,  and  Collins  there  sold 
a  part  of  the  lead  to  pay  charges.  It  is  impos- 
sible to  say,  upon  the  facts  disclosed  on  this 
trial,  that  the  sale  there  was  a  legal  one;  but 
that  question  does  not  arise  in  this  case.  Collins 
then  caused  the  rest  of  the  lead  to  be  shipped 
for  N.  Y.  on  board  The  Dusty  Miller, of  which 
Johnson  was  the  master,  and  took  a  bill  of  lad- 
ing to  his  own  order.  This  was  an  unauthor- 
ized act  on  his  part.  No  sufficient  reason  is 
shown  why  The  Dove  did  not  resume  and  com- 
plete her  voyage  to  N.  Y. ;  Abb.,  240;  but  if 
there  was  any  necessity  for  employing  a  new 
vessel,  the  goods  should  have  been  forwarded 
to  Tufts  &  Co.  the  original  consignees.  The 
plaintiff,  then,  has  done  nothing  to  enable  Col- 
lins to  commit  the  fraud,  beyond  the  mere 
shipment  of  the  goods  at  N.  O.  The  only  re- 
maining inquiry  on  this  point  is,  what  author- 
ity has  the  master  over  the  goods  on  board  his 
vessel?  They  are  committed  to  him  as  a  com- 
mon carrier,  to  be  delivered  to  the  consignee  at 
the  place  of  destination,  and  not  as  an  agent, 
to  sell  or  otherwise  dispose  of  the  property.  In 
case  of  necessity,  an  urgent  or  absolute  neces- 
sity, as  some  of  the  cases  lay  down  the  rule,  he 
may  sell  the  cargo  or  hypothecate  the  ship.  A 
sale  under  such  circumstances  will  bind  the 
owner ;  but  if  the  transfer  is  not  required  by  the 
circumstances  in  *which  the  master  is  [*478 
placed,  no  title  will  pass  to  the  purchaser. 
Abb.,  241-244;  Freeman  v.  E.  I.  Co.,  5  Barn. 
&  Aid.,  617.  It  would  be  a  most  dangerous 
doctrine  to  hold  that  the  master  of  a  vessel  can 
dispose  of  the  cargo  at  pleasure,  or  whenever 
he  chooses  to  put  money  in  his  own  pocket,  as 
was  the  case  of  the  sale  made  by  Collins.  In- 
dependent of  the  character  of  master,  the  most 
that  can  be  said  of  the  right  of  Collins  to  sell 
is,  that  he  was  lawfully  in  possession  of  goods 
which  belonged  to  another.  He  was  not  in- 
trusted with  the  property  for  the  purpose  of 
selling  it,  and  could  transfer  no  title  to  the  pur- 
chaser. Williams  v.  Merle,  11  Wend.,  80. 

The  only  remaining  question  relates  to  the 
supposed  lien  for  freight  and  charges.  Some 
disaster  happened  to  The  Dusty  Miller  after 
she  sailed  from  Norfolk  on  account  of  which 
an  average  was  charged  on  the  lead.  This  con- 
stitutes the  principal  item,  the  freight  amount- 
ing to  less  than  $15.  Under  the  circumstances 
of  this  case,  it  may  be  doubted  whether  Col- 
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lins  had  any  lien  for  this  average — his  conduct 
at  Norfolk  not  having  been  justifiable.  But 
•waiving  that  question,  how  has  the  lien  of  Col- 
lins been  transferred  to  the  defendants?  The 
general  doctrine  on  this  subject  is,  that  liens 
are  personal,  and  cannot  be  transferred.  The 
party  may,  however,  deliver  the  property  to 
another,  with  notice  of  the  lien,  to  hold  it  as 
his  servant  or  bailee,  and  then  the  lien  will  ac- 
company the  goods;  but  it  is  quite  clear  that  a 
lien  will  not  pass  by  a  tortious  act,  such  as 
selling  or  pledging  the  goods.  Coffin  &  Cart- 
wright,  in  the  action  against  them,  were  re- 
garded as  the  mere  servants  or  agents  of  Col- 
lins,and  as  such  they  might  assert  the  lien;  but 
here  the  defendants  claim  as  purchasers,  and 
acquire  all  the  right  they  have  from  a  tort-fea- 
sor.  I  know  of  no  principle  on  which  they 
can  set  up  a  lien.  MeCombie  v.  Davies,  7  East, 
5;  Ingerwtt  v.  Van  Bokkelin,  7  Cow.,  680.  But 
if  the  defendants  had  a  lien,  they  waived  it  by 
not  putting  themselves  upon  that  ground  when 
the  property  was  demanded  by  the  plaintiff's 
agent.  They  claimed  the  property  as  purchas- 
ers, and  said  they  would  do  nothing  about  it. 
They  denied  the  plaintiff's  right,  and  set  up  a 
title  in  themselves  independent  of  the  Hen. 
479*]  *Under  such  circumstances,  a  tender 
of  the  freight  and  charges  was  unnecessary. 

It  does  not  appear  on  what  particular  ground 
the  plaintiff  was  nonsuited;  but  I  have  been 
unable  to  discover  any  valid  objection  to  the 
action. 

Judgment  reversed. 

Affirmed— 20  Wend.,  367. 

Sale  of  good*  without  authority  from  owner— Pur- 
chaser acquires  no  title.  Cited  in— 6  N.  Y.,  380 :  13  N. 
Y.,  628 ;  45  How.  Pr.,  494 :  4  Duer,  585 ;  1  Sweeny,  449 ; 
36  Super.,  276. 

Lien — Waiver  of,  by  claim  of  ownership.  Cited  in— 
24  Wend.,  180 :  83  N.  Y.,  561 :  19  Hun,  526 ;  10  Barb., 
187 :  58  How.  Pr.,  463 ;  23  Cal.,  511 ;  35  Am.  Dec.,  615 ; 
41  Am.  Dec.,  127  (16  Conn.,  71). 

Consignee  —  Presumption  of  title  in—Action  by. 
Cited  in— 47  N.  Y..  37  (7  Am.  Rep.,  403) ;  48  N.  Y.,  507; 
26  How.  Pr.,  445;  30  How.  Pr.,  410;  2  Rob.,  116;  1 
Daly.  369.  556:  1  Wood.,  65;  13  Minn.,  165;  34  Am. 
Hep.,  711  (12  R.  I.,  501). 

Also  cited  in-1  E.  D.  S.,  25 ;  96  U.  S..  268. 


CLARK  «.  LUCE. 

The  summons  or  attachment  authorized  by  the 
33d  section  of  the  Act  to  Abolish  Imprisonment,etc., 
may  issue  from  a  justice's  court,  without  any  affida- 
vit whatever,  against  a  defendant  residing  out  of 
the  county  in  which  process  is  asked. 

Citation— Sess.  Laws  of  1831,  sees.  30-34. 

TERROR  from  the  Monroe  C.  P.  July  6,  1833, 
-Cj  Luce  sued  out  an  attachment  against 
Clark  under  the  33d  section  of  the  Act  to  Abol- 
ish Imprisonment,  etc.,  Sess.  L.,  of  1831,  p. 
403,  which  was  issued  by  a  justice  of  the  peace 
of  the  County  of  Monroe,  founded  on  an  affi- 
davit of  Luce  that  Clark  was  a  non-resident  of 
that  county,  and  was  indebted  to  him  in  the 
sum  of  about  $50,  over  and  above  all  dis- 
counts, and  that  such  indebtedness  arose  on 
contract.  On  the  return  day  of  the  attach- 
ment, the  plaintiff  declared  for  the  rent  of  a 
house  and  lot,  and  the  defendant  pleaded  in 
abatement:  1.  That  the  affidavit  made  by  the 
plaintiff  was  not  conformable  to  the  require- 
ments of  the  statute;  2.  A  plea  substantially 
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like  the  first;  and  3.  That  on  the  same  day  the 
attachment  was  issued,  a  summons  was  also^ 
issued  at  the  suit  of  the  plaintiff  against  the 
defendant,  both  being  tested  and  made  re- 
turnable on  the  same  day,  both  being  founded 
on  the  same  affidavit,  and  that  both  processes 
were  served.  To  these  pleas  the  plaintiff  de- 
murred, the  defendant  joined  in  demurrer,  and 
the  justice  decided  the  pleas  to  be  insufficient. 
The  defendant  then  pleaded  the  general  issue, 
and  after  trial  the  justice  (fndered  judgment 
for  the  plaintiff .  The  defendant  appealed  to 
the  Monroe  C.  P.,  where  the  cause  was  tried 
upon  the  issue  of  fact  and  a  verdict  rendered 
by  a  jury  for  *the  plaintiff.  The  C.  P.  [*48O 
also  passed  upon  the  issues  of  law,  and  ad- 
judged the  pleas  to  be  bad,  and  judgment  was 
accordingly  rendered  for  the  amount  of  the 
verdict  and  costs.  The  defendant  sued  out  a 
writ  of  error. 

Messrs.  P.  G.  Buchan  and  H.  Gay,  for 
the  plaintiff  in  error. 

Mr.  H.  Humphrey,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  The  regu- 
larity of  the  issuing  of  the  attachment  is  the 
principal,  perhaps  the  only  point  in  the  case. 
It  was  issued  under  the  33d  section  of  the  Act 
of  1831 ;  but  it  is  necessary  to  refer  to  some  of 
the  previous  sections.  The  30th  section  pro- 
hibits imprisonment  upon  execution  on  justices' 
judgments,  except  in  four  cases:  1.  "Where  the 
person  against  whom  it  issues  has  not  resided 
within  this  State  for  30  days  before  suit  com- 
menced: 2.  Where  the  judgment  was  for  mon- 
ey collected  as  a  public  offcer;  3.  For  official 
misconduct  or  neglect  of  duty;  4.  For  damages 
for  misconduct  or  neglect  in  anj  professional 
employment.  The  31st  section  declares  that 
no  warrant  shall  issue  in  any  case,  except 
where  an  execution  may  issue  to  imprison  the 
person;  a  warrant  issues  under  this  statute  in 
the  four  cases  above  specified-  The  32d  section 
provides,  that  where  a  warrant  cannot  issue,  a 
non-resident  plaintiff,  on  certain  proof  and  se- 
curity, may  have  a  summons  returnable  in  not 
less  than  two  and  not  more  than  four  days. 
The  33d  section  is  as  follows:  "Wherever, 
by  the  provisions  of  the  30th  section  of  this 
Act,  no  warrant  can  issue,  and  the  defendant 
shall  reside  out  of  the  county,  he  shall  be  pro- 
ceeded against  by  summons  or  attachment,  re- 
turnable not  less  than  two  nor  more  than  four 
days  from  the  date  thereof,  which  shall  he 
served  at  least  two  days  before  the  time  of  ap- 
pearance mentioned  therein;  and  if  such  de- 
fendant be  proceeded  against  otherwise,  the 
justice  shall  have  no  jurisdiction  of  the  cause." 
The  34th  section  enumerates  certain  cases  in 
addition  to  those  in  which  attachments  might 
previously  issue, and  the  35th  section  prescribes 
the  evidence  upon  which  an  attachment  may 
issue  in  such  case,  or  in  the  cases  provided  for 
in  the  Revised  Statutes;  but  the  case  embraced 
*in  the  33d  section  seems  to  be  not  in-  [*481 
eluded  amongst  any  of  those  requirements.  A 
bond  is  required  in  the  cases  provided  for  ia 
this  Act,  with  sureties,  and  upon  the  condi- 
tions prescribed  by  the  Revised  Statutes. 

Before  the  Act  of  1831,  the  process  against 
non-resident  debtors  was  by  warrant;  and  if 
judgment  was  obtained  and  property  was  not. 
turned  out  upon  execution,  the  defendant  was. 
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imprisoned;  but  when  imprisonment  for  debt 
was  abolished,  it  seemed  proper  tbat  an  arrest 
should  be  dispensed  with,  in  all  cases  where 
the  party  could  not  be  imprisoned  upon  final 
process.  Hence  the  33d  section  does  not  allow 
the  summons  or  attachment,  in  cases  where 
the  defendant  is  liable  to  be  imprisoned,  be- 
cause in  such  cases  a  warrant  may  be  issued; 
but  when  a  warrant  cannot  be  issued,  this  stat- 
ute intended  to  give  a  more  summary  and 
effectual  remedy  titan  against  residents  of  the 
county  and,  therefore,  as  I  apprehend,  left  the 
plaintiff  to  take  an  attachment  against  a  de- 
fendant who  is  not  a  resident  of  the  county, 
but  is  a  resident  of  the  State,  as  a  substitute 
for  a  warrant  under  the  former  statute — and  to 
bo  issued  in  the  same  manner,  at  the  peril  of 
the  plaintiff.  So  it  was  formerly  as  to  the  is- 
suing the  warrant  against  a  non  resident  de- 
fendant. No  affidavit  was  necessary.  The 
plaintiff  issued  his  warrant  at  his  peril;  if  it 
turned  out  that  the  defendant  was  not  a  non- 
resident of  the  county,  the  proceeding  was 
irregular.  So,  also,  formerly,  a  warrant  could 
not  be  issued  against  a  freeholder  or  inhabitant 
having  a  family,  except  under  certain  circum- 
stances— and  those  circumstances  must  be 
shown,  in  order  to  justify  the  issuing  the  war- 
rant; but  against  persons  not  inhabitants,  or  if 
inhabitants  and  not  freeholders  nor  having 
families,  a  warrant  issued  as  matter  of  course 
— as  much  so  as  a  summons.  No  affidavit  was 
required.  As  the  statute  does  not  now  require 
an  affidavit,  none  is  necessary  in  this  case. 

The  issuing  a  summons  at  the  same  time  with 
the  attachment  could  not  operate  as  a  bar  to 
the  suit  upon  the  attachment,  even  if  both  were 
for  the  same  cause  of  action  (which,  however, 
is  not  averred).  The  plaintiff  had  a  right  to 
482*J  go  on  *with  the  suit  commenced  by  at- 
tachment, and  subsequently  discontinue  the 
suit  commenced  by  summons. 

The  C.  P.  decided  correctly,  and  their  judg- 
ment must  be  affirmed. 

Overruled-4  Denio,  594 ;  4  N.  Y.,  255. 

Followed-23  Wend.,  339 ;  4  N.  Y.,  256. 

Cited  in— 23  Wend.,  340,  341,  342;  24  Wend.,  486:  6 
Hill,  313  ;  65  N.  Y.,  87 ;  11  Barb.,  524 ;  14  Barb.,  99 ;  25 
Barb.,  432 ;  59  Barb.,  392,  n.;  1  E.  D.  S.,  363 ;  Co.  R.  N. 
S.,  269;  41  Ain.  Dec.,  749. 


8.  &  M.  ALLEN 

v. 

THE    MERCHANTS    BANK    OF   NEW 
YORK. 

Liability  of  Bank  for  Bill  of  Exchange  Deposited 
for  Collection — Remedy  against  Notary  for 
Failure  to  Protest —  Usage  or  Custom  may  be 
Shown — Evidence. 

Where  a  bill  of  exchange,  payable  at  a  distant 
place,  is  deposited  with  a  bank  for  collection,  with- 
out any  agreement  for  compensation,  the  only  ob- 
ligation incurred  is  to  forward  the  bill  in  due  sea- 
son to  a  bank,  or  other  suitable  agent  at  the  place 
of  payment,  with  directions  to  take  the  necessary 
measures  to  obtain  payment. 

When  the  bill  is  thus  forwarded,  and  the  bank  re- 
ceiving it  places  it  in  the  hands  of  a  notary  to  make 
presentment  for  acceptance,  which  is  made  and  re- 
fused, and  the  notary  omits  to  give  notice  of  non- 
acceptance,  whereby  the  debt  is  lost,  an  action  will 
not  lie  against  the  bank  where  the  note  was  origi- 
nally deposited,  but  the  holder  must  seek  his  reme- 
dy against  the  notary. 
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It  is  competent  for  the  holder  to  prove,  if  there 
has  been  no  judicial  determination  upon  the  point, 
that  by  the  usage  and  custom  of  the  place,  a  bank 
thus  receiving  a  note  for  collection,  incurs  the  ob- 
ligation to  answer  for  the  negligence  or  omission  of 
the  bank,  notary,  or  other  agent  to  whom  the  bill  is 
forwarded. 

The  inquiry,  however,  is  not  to  learn  the  opinion 
of  traders  and  merchants  in  respect  to  the  law  of 
the  case,  but  to  ascertain  the  usage  or  practice  in 
the  course  of  mercantile  business  in  such  cases; 
that  is,  what  is  the  practice  as  generally  understood 
by  merchants,  and  as  recognized  and  acquiesced  in 
by  the  banks. 

Citations— 20  Johns.,  372 ;  3  Cow.,  663:  9  Wend.,  46; 
11  Wend.,  473 ;  1  Pet.,  50 ;  2  Burr.,  1216,  1221 ;  Chit. 
Bills,  37,  95,  110;  Willes,  559;  Doug.,  512,  653,  n.:  1 
Cai.,  43;  7  Johns..  385 ;  7  Cow..  202. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  This  was  an  action  ofansvmp- 
ait,  brought  to  recover  the  amount  of  a  bill  of 
exchange,  drawn  in  N.  Y.  on  a  mercantile 
house  in  Philadelphia,  and  deposited  by  the 
plaintiffs  with  the  Merchants'  Bank  for  col- 
lection, which  was  lost  to  the  plaintiffs  in  con- 
sequence of  the  omission  to  have  the  bill  pro- 
tested for  non-acceptance,  and  notice  thereof 
fiven  to  the  indorsers.  June  26,  1830,  F.  I. 
pooner,  at  the  City  of  N.  Y.,  drew  a  bill  of 
exchange  on  Messrs.  Boiler  &  Baker,  of  Phil- 
adelphia, for  $600,  payable  five  days  after  date 
to  his  own  order.  He  indorsed  the  bill  to 
James  M.  Gould,  who  sold  it  to  the  plaintiffs 
and  indorsed  his  name  upon  it.  The  plaintiffs, 
*on  the  day  of  its  date,  deposited  the  [*48& 
bill  for  collection  with  the  Merchants'  Bk., 
who  sent  it  to  the  Philadelphia  Bk.  in  the  City 
of  Philadelphia.  June  28,  the  Philadelphia 
Bk.  delivered  the  bill  to  its  notary,  who,  on 
the  same  day,  presented  it  to  the  drawers  for 
acceptance,  which  being  refused,  he  noted  the 
bill  for  non  acceptance,  and  returned  it  to  the 
Bank.  On  Saturday,  July  3,  it  was  again  de- 
livered to  the  notary,  to  be  presented  for  pay- 
ment; it  was  presented,  and  payment  being  re- 
fused, the  notary  protested  the  bill  and  sent 
notices  of  non-payment  per  mail,  undercover, 
to  the  cashier  of  the  Merchants'  Bk.,  directed 
to  the  drawer  and  the  Messrs.  Allen.  July  6, 
the  Messrs.  Allen  received  the  notice  of  non- 
payment, and  on  the  7th  gave  a  similar  notice 
to  Gould,  the  indorser.  The  plaintiffs  brought 
a  suit  against  Gould  and  failed,  on  the  ground 
of  want  of  notice  to  him  of  the  non  acceptance 
of  the  bill,  and  they  then  commenced  their 
suit  against  the  Merchants'  Bk.,  claiming  to 
recover  the  amount  of  the  bill,  and  the  costs 
and  charges  of  the  suit  against  Gould,  on  the 
ground  that  notice  of  that  suit  had  been  given 
to'the  Merchants'  Bk. ,  and  their  aid  requested 
in  the  prosecution.  The  plaintiffs  proved  that 
Gould  held  securities  in  his  hands  deposited 
with  him  by  Spooner  to  insure  the  paynifntof 
the  bill,  which  he  surrendered  after  sufficient 
time  had  elapsed  to  receive  notice  of  non-ac- 
ceptance. Spooner  became  insolvent  July  2. 
The  plaintiffs  attempted  to  prove  a  usage  or 
custom  in  the  City  of  N.  Y.  that  when  the 
banks  there  receive  a  bill  or  note  for  collec- 
tion, payable  out  of  the  city,  they  become  re- 
sponsible for  the  diligence  of  the  banks  to- 
which  they  transmit  the  bill  or  note,  and  also 
for  that  of  the  agents  employed  by  such  banks 
in  the  taking  of  the  necessary  measures  to 
charge  the  parties  to  the  bill  or  note,  in  case  of 
its  dishonor.  They  accordingly  called  a  num- 
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ber  of  merchants  and  brokers,  who  testified 
that  such  was  their  understanding  of  the  mat- 
ter, and  such  their  opinion  as  to  the  obligation 
incurred  by  the  banks.  On  the  other  hand,  a 
number  of  officers  of  the  banks  in  the  City  of  N. 
Y.  testified  that  such  was  not  the  understand- 
ing of  the  banks;  that  the  receiving  of  nego- 
tiable paper,  payable  out  of  the  city,  for  col- 
484*J  lection,  *was  deemed  a  favor  to  the 
customers  of  the  banks;  and  that  the  only  ob 
ligation  incurred  by  the  banks  in  such  cases 
was,  to  transmit  the  paper  to  proper  agents  in 
due  season  for  collection.  The  plaintiffs  wholly 
failed  to  prove  anything  like  a  usage  or  cus- 
tom recognized  by  the  banks,  by  their  acknowl- 
edgment of  liability  and  payment  of  losses  in- 
curred through  the  want  of  diligence  of  the 
banks  to  which  negotiable  paper  was  transmit- 
ted, or  the  want  of  diligence  of  the  agents  em- 
ployed by  such  banks.  On  the  part  of  the  de- 
fendants, it  was  proved  that  the  Bk.  of  Phila- 
delphia, and  the  notary  employed  by  it,  were 
distinguished  for  punctuality  and  diligence  in 
the  transaction  of  business;  and  further,  that 
by  the  law  merchant  of  Pa.,  it  is  not  necessary 
to  present  a  bill  or  note  like  the  one  in  ques- 
tion for  acceptance,  and  to  give  notice  of  non- 
acceptance,  for  the  purpose  of  charging  the 
parties  to  such  bill  or  note;  that  it  is  sufficient 
if  it  be  presented  at  maturity  for  payment,  and 
if  not  paid,  that  notice  of  non-payment  be 
given. 

Mr.  J.  Oakley  charged  the  jury,  that  the  de- 
fendants, upon  general  principles  of  law,  and 
independent  of  any  custom  or  usage,  or  of  any 
agreement  express  or  implied,  were  only  bound 
to  transmit  the  bill  to  Philadelphia  in  due 
time  and  to  some  competent  agent;  and  were 
not  liable  for  any  negligence  or  omission  of 
such  agent  in  giving  notice  of  the  non  accept- 
ance of  the  bill.  That  it  was  the  duty  of  the 
jury  to  inquire  whether  such  usage  or  custom 
existed  in  the  City  of  N.  Y.  as  was  alleged  on 
the  part  of  the  plaintiffs,  and  in  weighing  the 
evidence  which  had  been  given,  they  must  dis- 
tinguish between  a  usage  or  custom  and  any 
general  understanding  on  the  subject,  which 
prevailed  among  men  of  business  in  the  city; 
that  to  establish  the  usage  or  custom  claimed 
by  the  plaintiffs  to  exist,  it  must  appear  that 
the  practice  of  the  banks  had  been  generally 
in  conformity  to  such  alleged  usage,  and  for  so 
long  a  period  as  to  have  become  generally 
known;  that  it  did  not  appear  to  him,  from  the 
evidence,  that  there  had  been  any  such  prac- 
tice on  the  part  of  the  banks,  as  no  case  of  the 
kind  had  before  occurred;  but  it  was  for  them 
to  determine  whether  any  such  practice  or 
usage  existed.  If  they  should  find  that  such 
485*]  usage  or  *custom  did  not  exist,  they 
would  then  inquire  whether  there  was  any 
mutual  understanding  or  any  agreement  be- 
tween the  defendants  and  their  dealers  gener- 
ally, or  between  them  and  the  plaintiffs  par- 
ticularly, that  they  were  or  would  be  responsible 
for  the  conduct  of  the  Bank  or  notary  abroad 
in  cases  of  this  kind;  that  if  they  should  find 
that  no  such  understanding  or  agreement  ex- 
isted, then  the  defendants  were  not  liable,  al- 
though the  jury  should  find  that  a  general  and 
notorious  understanding  existed  among  men 
of  business  in  the  City  of  N.  Y.  that  the  banks 
there  were  responsible  in  the  manner  claimed 
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by  the  plaintiffs.  To  this  charge  the  plaintiffs 
excepted.  The  jury  found  for  the  defendants, 
on  which  judgment  was  entered.  The  plaint- 
iffs sued  out  a  writ  of  error. 

Mr.  S.  A.  Foot,  for  the  plaintiffs  in  error, 
insisted  that  by  receiving  the  bill  for  collection, 
the  defendants  assumed  the  duty  of  protesting 
the  bill  and  giving  notice  in  case  of  its  dishon- 
or. He  also  insisted  that  the  usage  or  custom 
claimed  on  the  trial  to  exist  in  the  City  of  N. 
Y.,  in  respect  to  the  liability  of  banks  in  cases 
of  this  kind,  was  fully  proved;  that  the  gener- 
al understanding  in  the  mercantile  community, 
in  respect  to  a  particular  branch  of  mercantile 
business,  constitutes  a  commercial  usage,  and 
ought  to  be  enforced  as  a  rule  of  action  be- 
tween parties  engaged  in  such  business,  es- 
pecially when  it  appears  that  reliance  had  been 
placed  upon  it  by  one  party,  and  the  other  has 
given  no  public  expression  of  dissent.  He  con- 
tended that  the  evidence  adduced  on  that  sub- 
ject was  the  strongest  that  could  be  given  of  a 
mercantile  usage,  7  Cow.,  202;  7  Johns.,  385; 
1  Cai.,  43;  Doug.,  512;  and  that,  therefore,  the 
judge  erred  in  instructing  the  jury  to  disregard 
the  proof  that  a  general  and  notorious  under- 
standing existed  among  men  of  business,  that 
banks  were  responsible  in  cases  of  this  kind. 

Mr.  G.  Wood,  for  the  defendants  in  error, 
insisted  that  the  understanding  of  the  witness- 
es as  to  the  effect  of  a  particular  transaction, 
or  their  opinions  as  to  the  construction  of  an 
implied  contract,  cannot  alter  its  legal  opera- 
tion; that  although  the  opinion  *or  un-  [*486 
derstanding  of  dealers  in  a  particular  trade  or 
business,  as  to  the  meaning  of  terms  cr  other 
matters  relating  to  such  business,  which  are 
constantly  occurring  in  practice,  may  be  evi- 
dence of  such  practice  and,  consequently,  of 
usage,  yet  their  abstract  opinion  in  relation  to 
a  legal  liability,  resulting  or  supposed  to  re- 
sult from  a  particular  transaction,  which  legal 
liability  has  never  been  enforced  or  submitted 
to  in  practice,  is  no  evidence  of  usage.  He  con- 
tended that  the  conclusion  of  law  upon  the 
facts  of  this  case  must  be  that  the  bill  of  ex 
change  was  left  merely  for  transmission  to  a 
bank  at  Philadelphia,  or  to  some  agent  of  the 
defendants  there,  and  not  that  the  defendants 
assumed  to  do  themselves  what  might  be  nec- 
essary in  respect  to  the  bill  further  than  to 
transmit  it  seasonably  for  due  presentment; 
that  the  plaintiffs  would  be  presumed  to  know, 
that  in  the  ordinary  course  of  business  the 
defendants  would  transmit  the  bill  to  a  bank 
at  Philadelphia,  and  that  the  Bank  there 
would  place  it  in  the  hands  of  a  notary 
for  presentment,  and  with  such  knowledge 
they  would  be  considered  in  law  as  having 
consented  that  the  business  should  be  thus 
transacted.  That  the  Bank  at  Philadelphia 
and  the  notary  there  became  the  agents  of  the 
plaintiffs,  as  much  as  if  appointed  by  them- 
selves; and  the  defendants  having  transmitted 
the  bill  in  due  season,  and  placed  it  in  proper 
hands,  were  not  responsible  for  the  acts  or 
omissions  of  those  sub-agents,  any  more  than 
an  attorney  in  fact  is  responsible  for  the  negli- 
gence of  an  attorney  at  law  employed  by  him 
to  prosecute  a  suit  for  his  principal,  provided 
that  the  characters  of  the  sub-agents  were  un- 
questionable for  skill,  diligence  and  fidelity, 
which  in  this  case  have  not  been  questioned. 
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By  ihe  Court,  Nelson,  J.  The  plaintiffs  in 
•error  claim  a  reversal  of  the  judgment  below 
upon  two  grounds:  1.  That  the  bill  of  exchange 
being  deposited  with  the  defendants  and  re- 
ceived by  them  for  collection,  they  thereby  as- 
sumed the  duty  of  protesting  and  giving  notice 
of  its  dishonor;  and  2.  That  a  general  under- 
standing in  the  mercantile  community,  in  re- 
spect to  a  particular  branch  of  mercantile 
business,  constitutes  a  commercial  usage,  and 
ought  to  be  enforced  as  a  rule  of  action  between 
parties  engaged  therein,  when  one  party  has 
487*]  *acted  upon  the  faith  of  it,  and  the 
other  has  given  no  evidence  of  a  dissent. 

The  first  proposition  is, undoubtedly,  correct, 
and  is  the  law  of  this  court  as  decided  in  the 
case  of  Swedes  v.  Bk.,  20  Johns.,  372;  3  Cow., 
€63;  M'Kinster  v.  same,  9  Wend.,46;  11  Id  ,  473. 
The  only  difficulty  here  is  in  bringing  this  case 
within  the  rule.  A  note  or  bill  of  exchange, 
left  at  a  bank,  and  received  for  the  purpose  of 
being  sent  to  some  distant  place  for  collection, 
would  seem  to  imply  upon  a  reasonable  con- 
struction no  other  agreement  than  that  it  should 
be  forwarded  with  due  diligence  to  some  com- 
petent agent,  to  do  what  should  be  necessary 
in  the  premises.  The  language  and  acts  of  the 
parties  fairly  import  so  much,  but  nothing  be- 
yond it.  The  person  leaving  the  note  is  aware 
that  the  bank  cannot  personally  attend  to  the 
collection,  and  that  it  must,  therefore,  be  sent 
to  some  distant  or  foreign  agent.  The  exten- 
sive correspondence  of  banks  in  money  matters 
enables  them  to  make  the  transmission  with 
more  facility  and  greater  convenience  than  it 
can  be  done  by  individual  holders.  The  serv- 
ice is  done  by  the  banks  without  compensa 
tion,  and  is  looked  upon  as  a  favor  to  their 
customers.  There  seems  to  be,  therefore,  noth- 
ing in  the  nature  of  the  transaction  that  can 
reasonably  imply  an  assumption  for  the  fidel- 
ity of  the  agent  abroad.  The  holder  is  not 
without  remedy,  because  the  foreign  bank  or 
notary  is  responsible  to  him  for  any  default. 
The  agents  abroad  become  his  agents  in  the 
collection.  In  the  case  of  Bk.  v.  Triplett  1  Pet., 
25,  the  defendants  left  a  draft  with  the  Me- 
chanics' Bk.  in  Alexandria,  to  be  transmitted 
to  a  bank  in  Washington  City  for  collection. 
Oh.  J.  Marshall,  in  delivering  the  opinion  of 
the  court,  said  that  the  bill  was  not  delivered 
to  the  Mechanics'  Bk.  for  collection,  but  for 
transmission;  that  the  bank  of  Washington  be- 
came the  agent  of  the  holder;  that  the  Me- 
chanics' Bk.  performed  its  duty  by  transmit- 
ting the  bill,  and  the  whole  responsibility  of 
the  collection  devolved  on  the  bank  which  re- 
ceived it  for  that  purpose.  He  further  remarks, 
that  the  "deposit  of  a  bill  in  one  bank,  to  be 
transmitted  for  collection  to  another,  is  a  com- 
mon usage  of  great  public  convenience,  the  ef- 
fect of  which  is  well  understood.  This  transac- 
488*]  tion  *(alluding  to  the  facts  above  stated) 
was,  unquestionably,  of  that  character." 

It  was,  undoubtedly,  competent  for  the 
plaintiffs  to  have  proved,  that  by  the  custom 
and  usage  of  banks  with  their  customers,  the 
mere  deposit  of  a  bill  payable  at  a  distant 
place,  like  Philadelphia,  and  reception  of  it  for 
transmission  and  collection,  imposed  upon  the 
defendants  the  obligation  to  answer  for  the  neg- 
ligence or  omission  of  the  Bank,  notary  or  other 
agent  to  whom  the  bill  was  transmitted.  This 
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is  the  foundation  of  commercial  law,  and 
whenever  that  law  is  silent  or  doubtful  upon  a 
question  that  arises,  and  should  be  settled  in 
conformity  to  its  principles,  evidence  of  the 
usage  and  custom  of  merchants  is  admissible. 
2  Burr.,  1216-1221;  Chit.  Bills,  37,  95.  110.  In 
the  case  of  Stone  v.  Rawlinson,  Willes,  559, 
where  it  was  first  decided  that  an  executor  or 
administrator  might  transfer,  by  indorsement, 
a  promissory  note  payable  to  the  order  of  their 
testator  or  intestate,  Ch.  J.  Willes  said,  there 
being  no  judicial  determination  upon  the  point, 
traders  and  merchants  of  undoubted  credit 
were  consulted,  and  all  agreed  that  it  was  the 
constant  practice  thus  to  transfer  notes;  and 
the  point  was  decided  upon  this  usage  and  the 
evidence  of  it.  See,  also,  2  Doug.,  653,  n.  The 
inquiry  in  these  and  the  like  cases,  however, 
is  not  after  the  opinion  of  traders  and  mer- 
chants, in  respect  to  the  law  upon  a  given  mer- 
cantile question,  but  after  the  evidence  of  a 
fact,  to  wit:  the  usage  or  practice  in  the  course 
of  mercantile  business  in  the  particular  case. 
Independently  of  this  usage,  merchants  are  no 
more  permitted  by  courts  to  testify  to  the  com- 
mercial law,  than  other  individuals.  Their  un- 
derstanding of  the  usage  is  given,  which  usage 
may  be  the  rule  of  the  case  to  be  decided.  This 
system  of  customs  is  of  mercantile  invention, 
devised  for  the  convenience  of  business,  and 
embodied  into  the  common  law  for  the  benefit 
of  trade  and  commerce.  After  the  rule  has 
been  recognized  at  law,  it  is  no  longer  under 
the  control  of  mercantile  usage,  and  the  adju- 
dication is  the  proper  evidence  of  it.  Before  it 
has  been  thus  recognized  it  turns  upon  the  fact 
of  mercantile  usage,  and  then  the  testimony  of 
merchants  affords  the  best  proof  of  it.  The 
usage  being  the  foundation  of  the  law  in  this 
respect,  must  of  course  precede  the  rule,  and 
*unless  proof  can  be  given  of  it,  no  [*489 
such  rule  or  law  exists — the  common,  not  the 
mercantile  law,  must  then  define  and  regulate 
the  rights  and  obligations  of  the  parties. 
Traders  and  merchants  are  quite  competent  to 
prove,  from  their  own  knowledge  as  well  as 
from  the  information  derived  through  others 
in  the  course  of  trade,  the  practice  in  respect 
to  a  particular  branch  of  business;  but  if  none 
exists,  their  conjecture  about  what  it  would  be, 
in  a  given  case,  though  the  chances  of  its  cor- 
rectness might  be  greater  than  that  of  others 
out  of  their  line  of  business,  is  obviously  too 
problematic  to  become  the  foundation  of  an  es- 
tablished rule  of  law.  Courts,  for  the  conven- 
ience of  trade  and  commerce,  frequently  fol- 
low merchants  in  their  usages  and  customs; 
but  neither  the  convenience  of  trade  nor  a  ju- 
dicious administration  of  the  law  would  justify 
the  taking  the  opinions  of  traders  and  merchants 
in  advance,  and  incorporating  them  into  the 
commercial  law  as  permanent  rules  of  future  ac- 
tion. We  have  before  said, that  when  recognized 
by  judical  determination  it  can  never  be  mold- 
ed, as  in  usage  or  custom,  by  merchants,  in  sub- 
serviency to  the  convenience  of  trade  and  com- 
merce. It  then  becomes  fixed  and  unalterable, 
except  by  legislative  authority.  The  counsel 
for  the  plaintiffs  in  error  cited  upon  this  point 
some  insurance  cases,  supposed  to  contain 
analogous  principles  in  his  favor.  We  nave 
looked  into  them,  and  are  of  opinion  they  do 
not  support  him,  but  on  the  contrary  confirm 
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the  views  of  the  court  below.  In  each  case  it 
was  the  usage  and  custom  of  the  trade  that  was 
permitted  to  be  proved  and  to  influence  thede 
cision  of  the  cause.  Smith  v.  Wright,  I  Cai., 
43;  Coit  v.  Ins.  Co.,  7  Johns.,  385.  In  the  lasl 
case  it  was  determined,  that  if  the  terms  used 
in  a  policy  of  insurance  have,  by  the  known 
usage  of  trade  or  by  use  and  practice,  as  be 
tween  assurers  and  assured,  acquired  an  ap 
propriate  sense,  they  are  to  be  construed  ac- 
cording to  that  sense.  Astorv.  Ins.  <7<9.,7Cow., 
202,  and  Doug.,  512. 

Upon  the  whole,  the  only  question  in  the  case 
is  as  to  the  obligation  of  the  defendants,  inde- 
pendently of  usage  or  custom,  none  having 
been  proved.  That  must  depend  upon  the 
naked  fact  of  the  deposit  of  the  bill  in  the  Bank 
4-9O*]  in  the  City  of  *N.  Y.  for  collection  in 
Philadelphia.  It  seems  to  me  unreasonable  to 
conclude  from  this,  that  the  defendants  as- 
sumed to  become  responsible  for  the  fidelity  of 
the  agents.who  all  parties  knew  must  intervene 
before  collection  could  be  effected.  Transmis- 
sion in  due  season,  to  a  competent  agent,  is 
fairly  implied  ;  so  much  was  personally  within 
the  power  of  the  defendants,  and  which  duty, 
it  was  known  to  the  plaintiffs,  the  defendants 
must  themselves  perform  ;  but  beyond  this  the 
plaintiffs  also  knew  others  must  be  trusted. 
If  proper  care  was  taken  in  the  selection  of 
agents,  the  plaintiffs  have  lost  nothing  ;  they 
they  are  in  as  good  a  condition  as  if  the  agents 
had  been  selected  by  themselves.  Nothing 
more  can  reasonably  be  claimed,  by  mere  im 
plication  from  the  defendants,  especially  when 
all  that  has  been  done  by  them  is  without  com- 
pensation. 

Judgment  affirmed, 

Reversed— 22  Wend.,  215. 

Cited  in— 3  Hill,  563 ;  7  N.  Y.,  463 ;  19  Barb.,  397 ;  22 
Barb.,  630 ;  104  TJ.  8.,  762;  34  Am.  Dec.,  60  (23  Pick., 
330). 


STRYKER  *>.  BERGEN. 

Certiorari   to  Municipal   Court  of  Brooklyn — 
Practice — Marine  Court  of  New  York. 

On  a  certiorari  to  the  Municipal  Court  of  Brook- 
lyn, this  court,  being  required  to  proceed  and  give 
judgment  according  as  the  very  right  of  the  case 
may  appear,  will  look  into  the  evidence  to  see  wheth- 
er there  is  any  foundation  for  the  judgment ;  but 
where  there  is  evidence  on  both  sides,  a  judgment 
will  not  be  reversed,  although  upon  reviewing  it 
this  court  come  to  a  different  conclusion  from  that 
arrived  at  by  the  finding,  upon  which  the  judgment 
was  rendered. 

It  seems  that  the  same  rule  should  govern  in  a 
certiorari  to  the  Marine  Court  of  the  City  of  N.  Y. 
In  both  these  cases  the  rule  being  different  from 
that  which  prevails  in  this  court,  on  writs  of  error 
to  the  C.  P.,  where  the  action  was  originally  com- 
menced before  a  justice  of  the  peace. 

Citations— Laws  of  1827.  p.  148.  sec.  61 ;  2  R.  L.,  381, 
sec.  105 ;  396,  sec.  143 ;  Laws  of  1819.  p.  74,  sec.l ;  2  R. 
S.,  224  sec.  1;  1  R.  L.,  396,  sec.  17;  10  Wend.,  411, 
422 ;  2  Johns.,  195 :  3  Johns.,  146,  43 ;  3  Cai.,  187;  1  Cai., 
593 ;  12  Johns.,  455 ;  1  Cow.,  251. 

ERROR  from  the  Municipal  Court  of  Brook- 
lyn. Bergen  sued  Stryker,  for  breach  of 
warranty,  in  the  sale  of  a  horse,  the  defendant 
pleaded  the  general  issue,  the  cause  was  tried 
by  a  jury,  and  the  plaintiff  obtained  a  verdict 
for  $55.  On  the  trial,  evidence  was  given  on 
both  sides,  upon  the  questions  whether  there 
was  a  warranty,  and  whether  the  horse  was, 
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in  fact,  unsound.  No  questions  of  law  were 
raised  or  decided  on  the  trial,  and  there  is  no 
allegation  of  any  irregularity  in  *the  [*49 1 
proceedings.  The  point  relied  on  for  the  re- 
versal of  the  judgment  is  substantially  that  the 
verdict  was  against  the  weight  of  evidence. 

Mr.  G.  Furman,  for  plaintiff  in  error. 

Messrs.  W.  Rockwell  and  W.  A.  Greene, 
for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  judgment 
of  the  Municipal  Court  of  Brooklyn,  in  cases 
where  the  recovery  or  sum  originally  demand- 
ed exceeds  $50,  are  reviewed  by  certiwari,  "  in 
like  manner  as  is  now  [1827]  allowed  in  the 
Marine  Court,  in  the  City  of  New  York.  L.  of 
1827,  p.  148,  sec.  61.  The  Marine  Court  was 
originally  called  the  Justices'  Court ;  and  its 
name  was  changed  in  1819.  2  R.  L.,  381,  sec. 
105  ;  L.  of  1819,  p.  74,  sec.  1  ;  2  R.  S.,  224,  sec. 
1.  The  mode  of  reviewing  the  judgments  of 
the  Marine  Court  by  certiorari  is  substantially 
the  same  as  was  heretofore  prescribed  for  re- 
viewing the  judgments  of  justices  of  the  peace, 
under  the  Act  for  the  recovery  of  debts  to  the 
value  of  $25.  2  R.  L.,  396,  sec.  143  ;  1  R.  L., 
396,  sec.  17.  This  court  is  required  to  proceed 
and  give  judgment  "  according  as  the  very 
right  of  the  case  may  appear." 

On  a  writ  of  error  to  the  C.  P.,  where  the 
action  was  originally  commenced  before  a  jus- 
tice of  the  peace,  this  court  can  only  review 
the  decision  of  the  C.  P.  on  questions  of  law. 
10  Wend.,  411,  422.  Under  the  Act  of  1813, 
for  the  recovery  of  debts  to  the  value  of  $25, 
a  somewhat  larger  jurisdiction  was  exercised 
on  certiorari.  The  judgments  of  justices  of 
the  peace  were  not  only  reversed  for  excess  of 
jurisdiction,  errors  in  law,  and  want  of  con- 
formity to  the  directions  of  the  statute;  but  the 
evidence  in  the  court  below  was  sometimes  ex- 
amined for  the  purpose  of  ascertaining  whether 
there  was  any  just  foundation  for  the  judg- 
ment which  had  been  rendered.  In  Nicoll  v. 
Dunlap,  2  Johns.,  195,  a  judgment  was  reversed 
which  had  been  recovered  before  the  justice, 
on  a  note  given  for  an  illegal  consideration. 
It  was  remarked  that  where  a  fact  clearly  ap- 
peared, from  the  evidence  on  both  sides,  and 
there  was  no  question  as  to  the  *cred-  [*492 
ibility  of  witnesses,  the  verdict  of  a  jury  will 
not  conclude  this  court.  It  was  also  said  in 
that  case  that  the  judgment  must  be  reversed, 
where  was  no  evidence  in  favor  of  the  de- 
mand. So  the  evidence  will  be  examined  for 
the  purpose  of  seeing  whether  it  was  sufficient 
to  support  the  declaration.  3  Johns.,  435. 
Judgment  will  be  reversed,  where,  on  the 
plaintiff's  own  showing,  the  demand  was  ille- 
gal. 3  Cai.,  187.  So  where  the  recovery  was 
for  a  totally  different  cause  of  action  from  that 
laid  in  the  declaration.  1  Cai.,  593.  So  where 
there  was  a  material  defect  in  the  proof,  and 
the  evidence  was  not  sufficient  to  support  the 
action.  3  Johns.,  146.  But  where  some  evi- 
dence was  given  in  support  of  the  claim,  how- 
ever light,  the  judgment  will  not  be  reversed. 
1  Johns.,  505.  Nor,  where  there  was  evidence 
on  both  sides.  12  Johns.,  455  ;  1  Cow.,  251. 
Where  the  plaintiff  has  made  out  a  case  on  his 
part  'which  prima  facie  entitled  him  to  recover, 
:his  court  has  not  interfered  with  the  verdict 
in  his  favor,unless  there  was  some  other  ground 
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than  the  fact  that  the  defendant  apparently 
made  out  a  stronger  case  on,  his  part.  On  trials 
in  justices'  courts,  conflicts  of  evidence  and  the 
credibility  of  witnesses  are  settled  by  the  jury 
and,  as  a  general  if  not  universal  rule,  their 
decision  upon  such  questions  is  final. 

In  the  case  under  consideration  the  plaintiff, 
on  his  part,  made  out  a  case  which  would  have 
warranted  the  jury  in  finding  that  the  defend- 
ant had  made  an  express  warranty  on  the  sale, 
and  that  the  horse  was  in  truth  unsound  at 
the  time.  Upon  both  of  those  questions  the 
defendant  also  gave  evidence  on  his  part;  and 
taking  that  evidence  by  itself,  the  jury  might 
very  well  have  found  that  the  defendant  only 
expressed  his  opinion  or  belief,  instead  of  war- 
ranting the  horse  ;  and  that  the  animal  was  in 
fact  sound  at  the  lime.  Should  it  be  conceded 
that  the  weight  of  evidence,  so  far  as  it  can  he 
judged  of  without  knowing  the  witnesses,  or 
hearing  them  testify,  was  in  favor  of  the  de- 
fendant, still  the  judgment  cannot  be  reversed, 
merely  because  we  may  arrive  at  different  con- 
clusions from  the  jury. 

Judgment  affirmed. 

Approved— 18  Wend.,  145. 

Cited  in-21  Wend.,  307 :  24  Wend.,  239 ;  1  Hill,  63 ; 
2  Hill,  125 ;  31  N.  Y.,  481 ;  5  Barb.,  285,  562 ;  10  Barb., 
437:  22  Barb.,  136,  149,  661;  57  Barb.,  001;  7  How.  Pr., 
«7;  8  How.  Pr.,  378,  379  ;  31  How.  Pr.,  374;  34  How. 
Pr.,  160  ;  44  How.  Pr..  104;  2  Sandf-,  222;  4  Rob..  309; 
5  Rob.,  81 ;  1  E.  D.  S.,  84 ;  2  Hilt.,  114;  12  Minn.,  79. 


493*]         *BEMENT  v.  SMITH. 

Tender  of  Carriage  Built  on  Contract  —  Refusal 
to  Accept  —  Remedy  —  Pleading. 

Where  a  carriage  built  by  a  mechanic.in  pursuance 
of  a  contract,  is  tendered  to  the  customer,  and  on 
liis  refusal  to  accept  and  pay  for  it,itisleft  in  charge 
of  a  third  person,  of  which  the  customer  has  notice, 
the  mechanic,  instead  of  selling-  it  for  what  it  may 
bring1,  and  suing-  for  the  difference,  may  forthwith 
bring  his  action,  declaring  upon  the  contract,  and 
averring  a  delivery,  and  is  entitled  to  recover  the 
price  agreed  upon  between  the  parties  at  the  time 
of  the  contract. 

Citations—  Str.,  506  ;  18  Johns.,  58  ;  4  Burr.,  2101  ;  7 
T.  R.,  14  ;  5  Johns.,  395,  410,  411  ;  1  Salk.,  113  ;  6  Mod., 
162. 


was  an  action  of  asmmpsit,  tried  at  the 
J-  Seneca  Circuit  in  Nov.,  1884,  before  the 
Hon.  Daniel  Moseley.one  of  the  Circuit  Judges. 
In  Mar.,  1834,  the  defendant  employed  the 
plaintiff,  a  carriage-maker,  to  build  a  sulky 
for  him,  to  be  worth  $10  more  than  a  sulky 
made  for  a  Mr.  Putnam  ;  for  which  he  prom- 
ised to  pay  $80,  part  in  a  note  against  one  Jo- 
seph Bement,  a  brother  of  the  plaintiff,  for  the 
sura  of  $10  or  $11,  and  the  residue  in  his  own 
note  at  6  or  12  months,  or  in  the  notes  of  other 
persons  as  good  as  his  own.  In  June,  1884, 
the  plaintiff  took  the  sulky  to  the  residence  of 
the  defendant,  and  told  him  that  he  delivered 
it  to  him,  and  demanded  payment,  in  pur- 
suance of  the  terms  of  the  contract.  The  de- 
fendant denied  having  agreed  to  receive  the 
carriage.  Whereupon  the  plaintiff  told  him 
he  would  leave  it  with  a  Mr.  De  Wolf,  residing 
in  the  neighborhood  ;  which  he  accordingly 
did,  and  in  July,  1^34,  commenced  this  suit. 
It  was  proved  that  the  value  of  the  sulky  was 
$80,  and  that  it  was  worth  $10  more  than  Put- 
nam's. The  declaration  contained  three  special 
counts,  substantially  alike,  setting  forth  the 
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contract,  alleging  performance  on  the  part  of 
the  plaintiff,  by  a  delivery  of  the  sulky,  and 
stating  a  refusal  to  perform,  on  the  part  of 
the  defendant.  The  declaration  also  contained 
a  general  count,  for  work  and  labor,  and  goods 
sold.  The  judge,  after  denying  a  motion  for 
a  nonsuit,  made  on  the  assumed  grounds  of 
variance  between  the  declaration  and  proof, 
charged  the  jury  that  the  tender  of  the  car- 
riage was  substantially  a  fulfillment  of  the  con- 
tract on  the  part  of  the  plaintiff,  and  that  he 
was  entitled  *to  sustain  his  action  for  [*494 
the  price  agreed  upon  between  the  parties. 
The  defendant's  counsel  requested  the  judge 
to  charge  the  jury,  that  the  measure  of  dam- 
ages was  not  the  value  of  the  sulky,  but  only 
the  expense  of  taking  it  to  the  residence  of  the 
defendant,  delay,  loss  of  sale,  etc.  The  judge 
declined  so  to  charge,  and  reiterated  the  in- 
struction, that  the  value  of  the  article  was  the 
measure  of  damages.  The  jury  found  for  the 
plaintiff,  with  $83.26  damages.  The  defend- 
ant moved  for  a  new  trial.  The  cause  was  sub- 
mitted on  written  arguments. 

Mr.  W.  R.  Smith,  for  the  defendant,  in- 
sisted that  the  plaintiff  ought  to  have  been  non- 
suited, he  having,  in  each  of  his  special  counts, 
alleged  a  delivery  of  the  carriage,  and  the  proof 
showing  a  mere  tender  and  refusal  to  accept. 
It  cannot  be  held  that  there  has  been  a  deliv- 
ery, unless  some  act  be  shown  on  the  part  of 
the  purchaser,  recognizing  the  property  as  his, 
after  it  has  existence.  The  plaintiff  should 
have  declared  as  for  goods  bargained  and  sold, 
framing  his  declaration  specially  on  the  con- 
tract, for  not  accepting  or  refusing  to  complete 
the  bargain.  7  T.  R.,  67;  Peake,  N.  P.,  41  ; 
Chit.  Cont.,  124  ;  4  Co.  93;  4  Esp.  N.  P.,  251, 
A  delivery  cannot  be  presumed  when  the  pre- 
sumption is  rebutted  by  positive  proof.  2 
Kent,  Com.,  396.  The  plaintiff  could  not  re- 
cover under  the  common  count,  the  term  of 
credit  not  having  expired.  1  Chit.  PL,  380. 
The  judge  erred  in  his  instructions  to  the  jury, 
as  to  the  rule  of  damages.  Here  was  not  a  com- 
plete bargain  and  sale.  The  property  did  not 
pass  at  the  time  of  the  contract,  nor  at  the 
time  of  tender,  as  the  defendant  refused  to  ac- 
cept. There  was  no  change  of  property,  and 
the  plaintiff  was,  therefore,  entitled  to  recover 
only  damages  for  the  breach  of  the  contract, 
and  not  the  value  of  the  carriage.  2  Kent, 
Com.,  364;  1  Chit.  PI.,  170;  10  Petersd.  Abr., 
244;  15  Id.,  194;  Saund.  PI.  &  Ev.,  874;  2 
Com.  Cont,,  227. 

Messrs.  O.  H.  Platt  and  J.  F.  Stevens, 
for  plaintiff. 

*By  the  Court,  Savage,  Ch.  J.  [*495 
The  defendant  presents  no  defense  upon  the 
merits.  His  defense  is  entirely  technical,  and 
raises  two  questions.  1.  Whether  the  tender 
of  the  sulky  was  equivalent  to  a  delivery,  and 
sustained  the  averment  in  the  declaration  that 
the  sulky  was  delivered;  and  2.  Whether  the 
rule  of  damages  should  be  the  value  of  the 
sulky,  or  the  particular  damages  to  be  proved, 
resulting  from  the  breach  of  the  contract. 
There  is  no  question  raised  here  upon  the  Stat- 
ute of  Frauds.  The  contract  is,  therefore,  ad- 
mitted to  be  a  valid  one;  and  relating  to  some- 
thing not  in  solido  at  the  time  of  the  contract, 
there  is  no  question  of  its  validity. 

The  plaintiff  agreed  to  make  and  deliver  the 
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article  in  question  at  a  particular  time  and 
place,  and  the  defendant  agreed  to  pay  for  it, 
on  delivery,  in  a  particular  manner.  The 
plaintiff  made  and,  as  far  as  was  in  his  power, 
delivered  the  sulky.  He  offered  it  to  the  de- 
fendant at  the  place  and  within  the  time  agreed 
upon.  It  was  not  the  plaintiff's  fault  that  the 
delivery  was  not  complete;  that  was  the  fault 
of  the  defendant.  There  are  many  cases  in 
which  an  offer  to  perform  an  executory  con- 
tract is  tantamount  to  a  performance.  This  I 
apprehend  is  one  of  them.  The  case  of  Towns 
v.  Osborne,  Str.,  506,  was  like  this.  The  ques- 
tion here  presented  was  not  raised,  but  the  de 
fendant  there  sought  to  screen  himself  under 
the  Statute  of  Frauds.  The  defendant  bespoke 
a  chariot,  and  when  it  was  made,  refused  to 
take  it;  so  far  the  cases  are  parallel.  In  an  ac- 
tion for  the  value,  it  was  objected  that  the  con- 
tract was  not  binding,  there  being  no  note  in 
writing  nor  earnest,  nor  delivery.  The  objec- 
tion was  overruled.  In  that  case  the  action 
was  brought  for  the  value  ;  not  for  damages 
for  the  breach  of  contract.  This  case  is  like 
it  in  that  particular  ;  this  action  is  brought  for 
the  value;  that  is,  for  the  price  agreed  on — 
and  it  is  shown  that  the  sulky  was  of  that  val- 
ue. The  case  of  Crookahank  v.  Burrell,  18 
Johns.,  58,  was  an  action  in  which  the  plaint- 
iff declared  against  the  defendant  on  a  con- 
tract, whereby  the  plaintiff  was  to  make  the 
wood-work  of  a  wagon,  for  which  the  defend- 
ant was  to  pay  in  lambs.  The  defendant  was 
to  come  for  the  wagon.  The  question  was 
upon  the  Statute  of  Frauds.  Spencer,  Ch.  J., 
states  what  had  been  held  in  some  of  the  En- 
496*]  glish  cases,  4  *Burr.,  2101;  and  7  T. 
R.,  14,  that  a  distinction  existed  between  a  con- 
tract to  sell  goods  then  in  existence,  and  an 
agreement  for  a  thing  not  yet  made.  The  lat 
ter  is  not  a  contract  for  the  sale  and  purchase 
of  goods,  but  a  contract  for  work  and  labor 
merely.  The  case  of  Crookshank  v.  Burrell  is 
much  like  this,  with  this  exception  ;  there  the 
purchaser  was  to  send  for  the  wagon;  here  the 
manufacturer  was  to  take  it  to  him.  There  it 
was  held  that  the  manufacturer  was  entitled 
to  recover,  on  proving  that  he  had  made  the 
wagon  according  to  contract:  here  it  is  proved 
that  the  sulky  was  made  and  taken  to  the 
place  of  delivery  according  to  contract.  The 
merits  of  the  two  cases  are  the  same.  It  seems 
to  be  conceded  that  an  averment  of  a  tender 
of  the  sulky  by  the  plaintiff,  and  a  refusal  of 
the  defendant  to  receive  it, would  have  been  suf- 
ficient; and  if  so,  it  seems  rather  technical  to 
turn  the  plaintiff  out  of  court,  when  he  has 
proved  all  that  would  have  been  required  of 
him  to  sustain  his  action.  The  plaintiff,  in  his 
special  counts,  does  not  declare  for  the  sale  and 
delivery,  but  upon  the  special  contract  ;  and 
herein  this  case  is  distinguishable  from  several 
cases  cited  on  the  part  of  the  defendant,  and 
shows  that  it  was  not  necessary  to  have  declared 
for  goods  bargained  and  sold.  It  seems  to  me, 
therefore,  that  the  judge  was  right  in  refusing 
the  nonsuit,  and  in  holding  that  the  evidence 
showed  substantially  a  fulfillment  of  the  con- 
tract. The  variance  as  to  the  amount  of  Joseph 
Bement's  note,  I  think,  is  immaterial  ;  but  if 
otherwise,  it  may  be  amended.  The  alleged 
variance  as  to  the  price  of  the  sulky  is  not  sus- 
tained by  the  facts  of  the  case. 
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The  only  remaining  question,  therefore,  is 
as  to  the  damages  which  the  plaintiff  was  en- 
titled to  recover.  It  is  true  that  the  plaintiff 
does  not  recover  'directly  as  for  goods  sold  ; 
but  in  the  case  of  Towns  v.  Osborne,  the  plaint- 
iff recovered  the  value  of  the  chariot,  and  in 
Crooksliank  v.  Burrell  the  recovery  was  for  the 
value  of  the  wagon.  The  amount  of  damages 
which  ought  to  be  recovered  was  not  the  ques- 
tion before  the  court  in  either  of  those  cases  ; 
but  if  the  value  of  the  article  was  not  the  true 
measure,  we  may  infer  that  the  point  would 
have  been  raised.  Upon  principle,  I  may  ask 
what  should  be  the  rule  ?  A  mechanic  makes 
an  article  to  order,  *and  the  customer  [*497 
refuses  to  receive  it,  is  It  not  right  and  just  that 
the  mechanic  should  be  paid  the  price  agreed 
upon,  and  the  customer  left  to  dispose  of  the 
article  as  he  may?  A  contrary  rule  might  be 
found  a  great  embarrassment  to  trade.  The 
mechanic  or  merchant,  upon  a  valid  contract 
of  sale,  may,  after  refusal  to  receive,  sell  the 
article  to  another,  and  sue  for  the  difference 
between  the  contract  price  and  the  actual  sale. 
Sands  v.  Taylor,  5  Johns.,  395,  410,  411;  1 
Salk.,  113  ;  6  Mod.,  162.  In  the  first  of  these 
cases  the  plaintiffs  sold  the  defendants  a  cargo 
of  wheat.  The  defendants  received  part,  but 
refused  to  receive  the  remainder.  The  plaint- 
iffs tendered  the  remainder,  and  gave  notice 
that  unless  it  was  received  and  paid  for,  it 
would  be  sold  at  auction,  and  the  defendants 
held  responsible  for  any  deficiency  in  the 
amount  of  sales.  It  was  held,  upon  this  part 
of  the  case,  that  the  subsequent  sale  of  the 
residue  was  not  a  waiver  of  the  contract,  the 
vendor  being  at  liberty  to  dispose  of  it  bona 
fide,  in  consequence  of  the  refusal  of  the  pur- 
chaser to  accept  the  wheat.  This  case  shows 
that  where  there  has  been  a  valid  contract  of 
sale,  the  vendor  is  entitled  to  the  full  price, 
whether  the  vendee  received  the  goods  or 
not.  I  cannot  see  why  the  same  principle  is 
not  applicable  in  this  case.  Here  was  a  valid 
contract  to  make  and  deliver  the  sulky.  The 
plaintiff  performed  the  contract  on  his  part. 
The  defendant  refused  to  receive  the  sulky. 
The  plaintiff  might,  upon  notice,  have  sold 
the  sulky  at  auction,  and  if  it  sold  for  less- 
than  $80,  the  defendant  must  have  paid  the 
balance.  The  reason  given  by  Kent,  Ch.  J., 
5  Johns.,  411,  is,  that  it  would  be  unreasonable 
to  oblige  him  to  let  the  article  perish  on  his 
hands,  and  run  the  risk  of  the  insolvency  of 
the  buyer.  But  if  after  tender  or  notice,  which- 
ever may  be  necessary,  the  vendor  chooses  to 
run  that  risk  and  permit  the  article  to  perish, 
or,  as  in  this  case,  if  he  deposit  with  a  third 
person  for  the  use  of  the  vendee,  he  certainly 
must  have  a  right  to  do  so,  and  prosecute  for 
the  whole  price.  Suppose  a  tailor  makes  a 
garment,  or  a  shoemaker  a  pair  of  shoes,  to 
order,  and  performs  his  part  of  the  contract — 
is  he  not  entitled  *to  the  price  of  the  ar-  [*498 
ticle  furnished  ?  I  think  he  is,  and  that  the 
plaintiff  in  this  case  was  entitled  to  his  verdict. 

The  question  upon  the  action  being  prema- 
turely brought  before  the  expiration  of  the 
credit  which  was  to  have  been  given,  cannot 
properly  arise  in  this  case,  as  the  plaintiff  re- 
covers upon  the  special  contract,  and  not  upon 
a  count  for  goods  sold  and  delivered. 

New  trial  denied. 
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Distinguished-23  Barb.,  554 ;  35  Am.  Rep..  274  (53 
IaE^lained-18Am.Rep.,  316  (25  Ohio  St.,  495);  19 
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RATHBONE  &  BANKS 

v. 
TUCKER  &  CARTER. 

Principal  and  Agent— Taking  Note  of  Agent  at 
Extended  Credit— Effect. 

The  taking  of  a  note  of  an  agent  at  an  extended 
credit,  for  goods  furnished  for  the  benefit  of  the 
principal,  does  not  discharge  the  principal,  unless  it 
is  affirmatively  shown,  on  his  part,  that  on  the  sup- 
position that  the  debt  was  paid,  or  the  personal  re- 
sponsibility of  the  agent  accepted  for  it,  he  dealt 
differently  with  the  agent  than  he  would  have  done 
had  the  note  not  been  taken  and  the  extended  cred- 
it given. 

Citations-3  Bast,  147  ;  15  Johns.,  276 ;  1  Cow.,  290, 
306 ;  1  Camp.,  312 ;  7  Johns.,  311 ;  5  Esp.  N.  P.,  122. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Tucker  &  Carter  being  ship- 
chandlers,  in  May,  1831,  furnished  rigging  and 
other  articles,  to  the  amount  of  $3,182  03,  for 
a  ship  then  building  for  Rathbone  and  Banks. 
The  goods  were  charged  to  ship  Nashville  and 
owners,  and  were  furnished  at  a  credit  of  6 
months  from  the  average  date  of  the  bill.  The 
contract  was  made  with  the  plaintiffs  by  an 
agent  of  the  defendants  of  the  name  of  Price. 
The  defendants  had  a  disbursing  agent  of  the 
name  of  Servoss,  whom  they  furnished  with 
ample  funds  to  defray  the  whole  cost  of  the 
ship  and  rigging,  etc.  The  last  advance  to  him 
was  made  Nov.  23,  1831.  Feb.  4,  1832,  the 
plaintiffs  took  the  note  of  Servoss  for  the 
amount  of  their  bill,  dated  Sep.  18,  1831  (the 
average  date  of  the  items  of  the  bill),  payable 
9  months  after  date.  The  plaintiffs  knew  that 
Servoss  was  the  agent  of  the  defendants,  but 
there  was  no  proof  that  they  knew  when  they 
took  his  note  that  he  was  in  funds.  The  note 
was  taken  in  the  usual  course  of  business  be- 
tween ship  chandlers  and  the  agents  of  lines  of 
packets,  the  ship  in  question  being  intended 
499*]  to  belong  to  such  a  line.  The  *credit 
was  extended  from  6  to  9  months,  at  the  re- 
quest of  Servoss,  and  upon  his  allegation  that 
it  would  be  an  accommodation  to  the  owners. 
Servoss  failed  May  1,  1832,  and  it  was  proved 
that  he  was  in  good  credit  Mar.  24, 1832,  when 
the  6  months' credit  would  have  expired.  When 
the  note  fell  due,  it  was  not  paid.  The  judge 
who  presided  at  the  trial  in  the  Superior  Court, 
charged  the  jury  that  the  taking  of  the  note  of 
Servoss,  at  the  extended  credit,  would  not  dis- 
charge the  defendants  without  an  agreement, 
express  or  implied  ;  that  the  responsibility  of 
Servoss  should  be  substituted  for  that  of  the 
defendants,  or  proof  that  the  defendants  had 
sustained  some  injury  in  consequence  of  the 
taking  of  the  note  ;  that,  in  his  opinion,  there 
was  not  any  evidence  of  such  agreement,  or 
that  in  consequence  of  the  taking  of  the  note 
and  the  extension  of  credit,  the  defendants  had 
been  induced  to  deal  differently  with  Servoss 
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from  what  they  would  otherwise  have  done  ; 
and  if  the  jury  concurred  with  him  in  his  views 
of  the  testimony,  the  plaintiffs  would  be  enti- 
tled to  their  verdict.  He  further  instructed 
them  to  inquire  whether  the  plaintiffs  knew, 
when  they  took  the  note  of  Servoss,  that  he 
had  funds  in  his  hands  belonging  to  the  de- 
fendants, and  if  they  should  find  for  the  plaint- 
iffs on  the  other  facts  of  the  case,  he  requested 
them  to  find  specially  as  to  such  knowledge. 
The  jury  returned  a  verdict  for  the  plaintiffs 
for  the  amount  claimed,  and  found  that  the 
plaintiffs  had  not  notice  that  any  funds  of  the 
defendants  were  in  the  hands  of  Servoss.  Judg- 
ment was  rendered  for  the  plaintiffs,  and  the 
defendants  sued  out  a  writ  of  error. 
Mr.  J.  Anthon,  for  plaintiffs  in  error 
Mr.  G.  Griffin,  for  defendants  in  error. 

By  the  Court,  Nelson,  J.  I  am  of  opinion 
that  it  is  impossible  to  distinguish  this  case,  on 
principle,  from  the  class  of  cases  which  hold, 
that  taking  a  note  of  the  agent  does  not  dis- 
charge the  principal,  without  actual  payment 
at  maturity,  unless  the  principal  shows  affirma- 
tively that  he  has  in  some  way  sustained  an 
injury  by  the  creditor  thus  dealing  with  the 
*agent.  'Wyatt  v.  Marquis  of  Hertford,  3  [*5OO 
East,147;  15  Johns.,276;  1  Cow.,  306;  1  Camp., 
312;  7  Johns..  311. 

It  clearly  appears,  from  the  evidence,  that 
the  plaintiffs,  by  taking  the  note  of  the  agent, 
did  not  intend  to  look  exclusively  to  his  re- 
sponsibility, nor  did  they  originally  part  with 
the  goods  upon  his  credit.  They  were  charged 
on  book  to  the  ship  Nashville  and  owners,  and 
it  appears  to  have  been  the  course  of  business 
to  liquidate  accounts  of  this  kind  in  the  man- 
ner done  in  this  case.  The  only  ground,  then, 
upon  which  the  defendants  can  claim  exemp- 
tion from  payment  is,  that  they  have  been 
damnified  by  the  3  months'  extension  of  credit. 
This  was  honestly  given,  under  a  representa- 
tion of  the  agent  that  it  would  be  an  accommo- 
dation to  the  owners ;  which  supposed  favor 
certainly  ought  not  to  operate  to  the  prejudice 
of  the  plaintiffs,  unless  by  force  of  the  appli- 
cation of  strict  principles" of  law.  The  defense 
cannot  rest  upon  any  bad  faith  or  intentional 
wrong  on  the  part  of  the  plaintiffs,  but.  must 
rest,  if  sustained  at  all,  upon  a  wrong  brought 
about  by  the  imposition  of  the  agent.  The 
plaintiffs  had  no  knowledge  that  he  was  in 
funds  ;  on  the  contrary,  they  believed  he  had 
none.  I  have  before  observed,  that  the  defend- 
ants must  show  affirmatively  the  injury  they 
have  sustained  by  the  reason  of  the  taking  of 
their  agent's  note,  and'giving  the  3  months'  ex- 
tension of  credit.  It  is  not  pretended  that  they 
had,  in  the  mean  time,  dealt  with  him  in  any 
manner  different  from  what  they  would  have 
done  if  the  note  had  not  been  given.  Indeed, 
it  does  not  appear  that  they  knew  such  a  note 
was  in  existence.  They  were  not  induced  to 
trust  further  funds  in  his  hands,  as  in  the  case 
of  Reed  v.  White,  5  Esp.  N.  P.,  122,  upon  the 
supposition  that  the  plaintiffs'  bill  was  paid  ; 
for  it  does  not  appear  that  any  of  their  funds 
came  into  his  hands  after  the  note  was  given. 

But  it  is  said,  if  the  plaintiffs  had  required 
prompt  payment  at  the  end  of  the  6  months, 
the  bill  would  have  been  paid.  This,  however, 
is  but  a  mere  inference  or  conjecture  from  the 
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fact  that  the  agent  was  then  in  credit,  or  rather 
had  not  then  failed.  He  might  or  might  not 
have  paid  it.  He  failed  in  less  than  a  month 
and  a  half  after  that  time;  and  the  inference  is 
about  as  reasonable,  if  the  $3,132.03  had  been 
5O1*]  exacted  *at  the  end  of  the  6  months, 
that  he  would  have  then  failed  as  that  he  would 
have  paid  it.  This  ground  of  defense  existed 
in  the  case  of  Wyatt  v.  Marquis  of  Hertford. 
There  the  steward  was  in  funds  when  he  gave 
his  own  draft  on  a  banker,  and  when  payment 
of  that  was  refused,  the  plaintiff  accepted  an- 
other draft,  payable  21  days  after  date,  pay- 
ment of  which  was  also  refused  ;  and  then  the 
steward  became  insolvent.  Still  the  principal 
was  not  considered  prejudiced,  in  judgment  of 
law,  by  his  steward  having  given  his  own  se- 
curity. Suppose  in  this  case  no  note  had  been 
taken  of  the  agent,  and  when  called  upon  at 
the  end  of  the  6  months,  the  plaintiffs  had  de- 
layed enforcing  payment,  at  the  request  of  the 
agent,  for  the  accommodation  of  his  princi- 
pals, or  upon  asking  for  delay,  representing 
that  he  was  not  in  funds  ;  could  it  be  pretend- 
ed such  indulgence  would  have  exonerated  the 
defendants  ?  This,  I  presume,  is  of  common 
occurrence,  and  yet  it  in  no  respect  differs  from 
the  present  case  in  principle.  The  ground  of 
the  defense  in  all  this  class  of  cases  is  not  the 
indulgence  given  to  the  principal  through  the 
agent,  but  in  taking  the  security  of  the  latter 
and  giving  a  discharge,  whereby  the  former 
has  been  led  to  believe  the  debt  to  be  paid,  or 
that  the  sole  responsibility  of  the  agent  has 
been  accepted  for  it,  and  the  principal  has 
dealt  with  him  accordingly.  In  the  case  of 
Muldon  v.  Whitlock,  1  Cow.,  290,  the  goods 
were  sold  at  a  credit  of  4  months,  and  though 
a  note  was  taken  of  the  agents,  the  ship's  hus- 
bands, at  8  months'  credit,  still  the  owners 
were  held  liable. 

It  was  contended,  on  the  argument  by  the 
counsel  for  the  plaintiffs  in  error,  that  the  fact 
of  Servoss  being  only  a  disbursing  agent,  dis- 
tinguished this  case  from  those  above  referred 
to.  I  do  not  perceive  why  this  should  affect 
the  question.  The  defendants,  confessedly, 
were  originally  the  debtors,  and  must  show 
that  they  have  been  discharged.  To  effect  this 
upon  principle  as  well  as  authority,  it  is  neces- 
sary for  them  to  prove  that  they  have  sustained 
an  injury  in  consequence  of  the  plaintiffs  tak- 
ing the  security  of  their  agent,  and  giving  time 
beyond  the  original  contract.  In  this  point  of 
view,  whether  the  agent  is  a  general  or  special 
agent  cannot  alter  the  nature  or  ground  of  the 
5O2*]  *defense.  If  the  injury  is  established  in 
either  case,  the  defendants  are  discharged  ;  if 
not, they  should, in  equity  and  good  conscience, 
pay  the  debt. 

'Judgment  affirmed. 

Affirmed— 18  Wend.,  175. 

Explained  and  distinguished— 4  Hun,  434. 

Cited  in-1  Sandf.,  88  ;  1  Daly,  415. 


MANN  v.  ECKFORD'S  EXECUTORS. 

Investment  of  its  Capital  Stock  by  Insurance 
Company — Place  of  Taking  Securities — Sealed 
Instrument — Failure  of  Consideration  may  be 
Shown  under  Statute — Estoppel — Guaranty 
by  Bond,  of  Payment  by  Third  Person — Action 
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on  Bond — Defenses — Assignment  of  Breach — 
Evidence  of  Damages  Unnecessary — Demand 
of  Performance — Notice — Pleading  and  Prac- 
tice— Motion  for  New  Trial — New  Points  Can- 
not be  Raised. 

The  capital  stock  of  an  insurance  company  may 
be  invested  in  bonds  and  mortgages  executed  di- 
rectly to  the  company  or  obtained  by  assignment, 
where  the  charter  does  not  expreasly  prescribe  the 
mode  of  investment,  but  impliedly  gives  the  power 
to  invest  in  stocks. 

Securities  taken  by  such  company,  at  a  place  dif- 
ferent from  that  where  by  necessary  intend  men  tits 
proper  business  should  be  transacted,  may  be  en- 
forced; although  it  be  shown  that  the  company  has 
an  office  for  the  transaction  of  business  at  the  place 
where  the  securities  are  taken,  if  there  be  no  proof 
that  the  business  there  carried  on  is  unauthorized, 

Since  the  statute  declaring  that  the  seal  to  a  writ- 
ten instrument  shall  be  only  presumptive  evidence 
of  consideration,  a  failure  of  consideration  may  be 
proved  and,  it  seems,  a  defense  may  be  set  up  which, 
previous  to  the  statute,  was  not  available  at  law ; 
but  the  want  of  consideration,  in  whole  or  in  part, 
of  a  sealed  instrument  created  previous  to  the  Re- 
vised Statutes,  cannot  be  shown  to  defeat  a  re- 
covery. 

A  party  who,  under  seal,  acknowledges  that  an- 
other has  paid  a  certain  sum  of  money  us  the  con- 
sideration of  the  assignment  of  a  bond,  the  payment 
of  which  he  guaranties,  is  estopped,  it  seems,  from 
subsequently  showing,  by  proof,  that  the  amount 
paid  was  greatly  less. 

Where  a  party,  Jby  bond,  guaranties  that  a  third 
person  shall  pay  a  certain  sum  of  money  by  a  given 
day,  as  secured  by  the  obligation  of  such  third  per- 
son, the  guarantor,  in  an  action  against  him,  is  not 
at  liberty  to  show  that  the  obligation  of  the  third 
person  was  assigned  to  the  plaintiff  by  an  insurance 
company  in  contemplation  of  insolvency;  none  but 
creditors  and  stockholders  of  such  an  institution 
can  avail  themselves  of  the  statute  provided  for  such 
cases. 

Nor  can  a  defendant  in  such  case  show  that  the 
obligation  of  the  third  person  is  invalid  on  the 
ground  of usury. 

Nor  can  he,  on  the  trial  of  the  cause,  require  the 
production  of  the  obligation  of  such  third  person. 

The  plaintiff,  in  such  case,  must  assign  the  non- 
payment of  themoneyas  a  breach  of  the  condition 
of  the  bond  sued  upon;  but  he  is  not  bound  to  give 
evidence  of  the  extent  of  his  damages;  the  condi- 
tion of  the  bond  showing  the  amount  he  is  entitled 
to  recover,  the  jury  are  warranted  in  giving  the 
whole  sum  claimed,  provided  it  do  not  exceed  the 
amount  specified  in  the  condition. 

Nor  is  it  incumbent  upon  the  plaintiff  to  prove  a 
demand  of  performance  upon  the  principal  debtor, 
and  notice  of  non-payment  to  the  guarantor,  where 
*the  engagement  of  the  latter  is  absolute  and  [*5O3 
unconditional,  that  the  former  shall  pay  at  a  given 
day. 

If  the  engagement  be  such  as  to  require  a  pre- 
vious demand  and  notice,  the  defendant  cannot,  on 
the  trial,  require  proof  of  the  facts,  where  there  is 
no  averment  in  the  declaration  under  which  the 
proof  can  properly  be  given;  the  remedy  is  by  mo- 
tion in  arrest,  or  by  writ  of  error. 

But  if  there  be  such  averment,  the  plaintiff  is  not 
bound  to  prove  it,  where  the  defendant  pleads  only 
rtnn  estfactum;  such  plea  puts  in  issue  only  the  ex- 
ectation  of  the  bond. 

Under  a  general  objection  at  the  circuit,  a  party 
is  not  at  liberty,  on  an  application  for  a  new  trial, 
to  urge  grounds  in  support  of  his  motion  which 
were  not  distinctly  presented  at  the  circuit. 

Citations— 1  Wend..  137 ;  7  Pet.,  126 :  3  Wheat.,  154, 
7?,;  20  Johns.,  134.  365 :  10  Johns.,  47,  539 ;  4  Johns., 
129,  416;  Doug.,  679;  Tidd,  Pr.,  950  ;  12  Johns.,  337  ;  14 
Johns.,  89;  9  Cow.,  307 ;  10  Wend.,  202;  4  Laws  of  N. 
Y.,  192  b ;  5  Wend.,  211 ;  2  R.  S.,  378,  sec.  5 ;  406,  sees. 
77,  78;  1  R.  L..  518,  sec.  7;  1  Chit.  PI.,  253;  Laws  of 
1825,  p.  448,  sees.  6, 17  ;  13  Wend.,  527 ;  1  Vern.,  100, 
427 : 1  Johns.  Ch.,  329 :  2  Johns.  Ch.,  23 :  7  T.R..  471 ;  3 
Burr.,  1639  ;  Com.  Dig.  Fait.  B,  4  h,  note  c ;  Willes,  9. 

THIS  was  an  action  of  debt,  tried  at  the  N. 
Y.  Circuit  in  Oct.,  1834,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  plaintiff,  as  receiver,  appointed  by  the 
Court  of  Chancery,  of  the  property  and  effects 
of  The  Western  Ins.  Co.  of  the  Village  of 
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Buffalo,  declared  on  a  bond  executed  to  that 
Co.  by  Henry  Eckford,  the  testator,  bearing 
date  July  17,  1826,  which,  after  reciting  that 
The  Western  Ins.  Co.,  of  the  Village  of  Buf- 
alo,  had  paid  the  money  for  a  bond  made 
by  Thomas  Gibbons,  in  the  penal  sum  of 
$  50,000,  bearing  date  Dec.  2,  1825,  conditioned 
for  the  payment  of  $25,000,  on  or  before  the 
second  day  of  December  next  thereafter,  with 
interest,  payable  half  yearly,  and  also  for  a 
mortgage  executed  by  Gibbons,  as  collateral 
security  for  the  payment  of  the  bond,  was  con- 
ditioned that  if  Gibbons  should  punctually 
satisfy  and  pay  to  The  Western  Ins.  Co.,  of 
the  Village  of  Buffalo,  the  amount  paid  by  the 
said  Co.,  being  the  amount  mentioned  in  the 
said  bond,  with  interest,  as  the  same  should 
fall  due,  according  to  the  tenor  thereof,  then 
the  obligation  of  Eckford  to  be  void,  etc.  Aft- 
er setting  forth  the  making  of  the  bond,  and 
the  condition  thereunder  written,  the  plaintiff 
assigned  as  a  breach,  that  Gibbons  did  not, 
Dec.  2,  1826,  punctually  pay  and  satisfy,  nor 
had  he  yet  (at  the  time  of  the  commencement 
of  the  suit)  paid  and  satisfied  to  the  Co.,  nor  to 
the  plaintiff,  as  receiver,  the  amount  paid  by 
the  Co.,  being  the  amount  mentioned  in  the 
condition  of  the  bond  executed  by  him,  with 
the  interest,  according  to  the  tenor  of  his  bond; 
5O4*]  nor  did  *Eckford,  in  his  lifetime  pay, 
nor  had  the  defendants,  since  his  death,  paid 
the  same,  etc.  By  means  whereof  the  plaintiff 
had  sustained  damages  to  the  amount  of 
$20,000,  whereby  an  action  had  accrued,  etc. 
The  defendants  pleaded  non  est  factum,  and 
subjoined  to  their  plea  a  notice  of  various  mat- 
ters intended  to  be  given  in  evidence  on  the 
trial  of  the  cause,  viz.:  1.  That  Eckford,  in 
his  lifetime,  and  the  defendants,  since  his  death, 
did  not  owe  anything  to  the  plaintiff;  2.  That 
the  bond  executed  by  Gibbons  was  given  to 
The  Life  &  Fire  Ins.  Co.  of  N.  Y.,  setting 
forth  the  powers  conferred  upon  that  Co.,  and 
the  limitations  and  restrictions  imposed  by  the 
charter,  and  then  alleging  that  the  bond  of 
Gibbons  was  executed  to  secure  the  repayment 
of  certain  notes  issued  to  him,  without  author- 
ity of  law,  by  that  Co.,  and  that  the  bond, 
therefore,  was  void;  charging  The  Western 
Ins.  Co.  with  notice  of  the  consideration  of  the 
bond;  3.  That  the  bond  executed  by  Gibbons 
was  usurious,  setting  forth  certain  facts  which 
would  be  relied  on  in  support  of  such  de- 
fense; 4.  That  The  Western  Ins.  Co.  did  not 
obtain'the  bond  of  Gibbons  in  the  course  of  its 
lawful  dealings,  or  in  a  manner  authorized  by 
law;  that  the  Co.  did  not  pay  the  money  for  the 
bond,  as  recited  in  the  same,  and  that  the  recit- 
al was  fraudulently  inserted  to  estop  the  obli- 
gor and  his  representatives  from  questioning 
the  true  consideration  which  passed  from  The 
Western  Ins.  Co.  to  The  Life  &  Fire  Co.,  which 
was  an  illegal  consideration;  5.  That  the  Wes- 
tern Ins.  Co.  of  the  Village  of  Buffalo  illegally 
established  an  office  for  the  transaction  of  busi- 
ness in  the  City  of  N.  Y.,  and  there  discounted 
notes  and  carried  on  banking  business;  that 
the  Co.  purchased  and  dealt  in  the  notes  of 
The  Life  &  Fire  Co.,  and  July  17,  1826  (the 
date  of  the  bond  declared  on),  held  such  notes 
to  a  large  amount  received  much  below  par, 
and  that  on  that  day  The  Life  &  Fire  Co.  be- 
ing about  to  stop  payment,  and  whilst  in  con- 
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templation  of  insolvency,  The  Western  Ins. 
Co.  received  the  bond  of  Gibbons  without  pay- 
ing any  money  therefor  on  that  day,  or  at  any 
time  thereafter;  the  consideration,  if  any,  be- 
ing antecedent  transactions,  which  were  illegal 
and  void,  by  reason  that  neither  of  the  com- 
panies *had  authority  bylaw  to  engage  [*5O5 
in  such  transactions;  6.  That  the  bond  of  Eck- 
ford was  executed  as  a  device,  to  prevent  any 
defense  which  might  have  been  interposed  to  a 
recovery  upon  the  bond  of  Gibbons;  and  7. 
That  the  bond  of  Eckford  was  without  consid- 
eration, and  intended  as  a  cover  to  usurious 
transactions  between  The  Life  &  Fire  Co.  and 
The  Western  Ins.  Co.,  and  was  executed,  and 
the  bond  of  Gibbons  transferred,  in  pursuance 
of  the  corrupt  agreement  between  the  two  com- 
panies. 

On  the  trial  the  plaintiff  proved  the  bond  de- 
clared on,  and  rested.  The  counsel  for  the  de- 
fendants moved  for  a  nonsuit,  on  the  following 
grounds:  1.  That  the  plaintiff  ought  to  have 
proved  a  demand  of  payment  upon  Gibbons, 
and  notice  of  non-payment  to  Eckford,  or  his 
representatives;  2.  That  the  plaintiff  ought  to 
have  produced  in  court  the  bond  and  mortgage 
of  Gibbons;  and  3.  That  the  plaintiff  had  not 
shown  any  title  in  The  Western  Ins.  Co.  to  the 
bond  and  mortgage  of  Gibbons.  The  motion 
for  a  nonsuit  was  denied.  The  counsel  for  the 
defendants  then  insisted  that  the  plaintiff  was 
bound  to  have  his  damages  assessed  according 
to  the  statute,  and  as  the  case  then  stood  was 
entitled  to  recover  only  nominal  damages.  The 
judge  ruled,  that  under  the  plea  of  non  est  fac- 
tum the  breach  assigned  in  the  declaration  was 
admitted,  and  the  plaintiff  was  entitled  to  re- 
cover $20,000,  being  the  damages  averred  in  the 
declaration.  The  plaintiff  said  he  claimed  only 
$16,389.97,  the  residue  of  the  $25,000  having 
been  realized  on  a  foreclosure  of  the  mortgage 
given  by  Gibbons. 

The  counsel  for  the  defendants  having 
opened  their  defense,  the  counsel  for  the 
plaintiff  objected  to  it  as  inadmissible  under 
the  pleadings;  whereupon  the  following  decis- 
ions were  made  by  the  judge:  1.  That  the 
consideration  of  the  bond  and  mortgage  exe- 
cuted by  Gibbons  could  not  be  inquired  into 
in  this  suit,  and  that  evidence  that  the  obliga- 
tions were  usurious  was  inadmissible;  2.  That 
proof  that  the  bond  and  mortgage  of  Gibbons 
was  transferred  byThe  Life  &  Fire  Co.  in  con- 
templation of  bankruptcy  was  also  inadmissi- 
ble; 3.  That  the  validity  of  the  transfer  of 
these  securities  upon  any  other  grounds  could 
not  be  inquired  into;  and  4.  That  no  inquiry 
*could  be  made  whether  there  was  any  [*r»O6 
consideration  for  the  transfer,  or  whether  the 
transfer  was  for  an  antecedent  debt,  or  what 
was  the  state  of  the  accounts  between  the  two 
companies;  to  all  which  decisions  the  counsel 
for  the  defendants  excepted.  The  judge  also 
decided,  Sthly,  that  it  was  competent  to  the 
defendants  to  show  that  the  subject-matter  of 
the  bond  declared  on  was  not  within  the  scope 
of  the  powers  granted  to  The  Western  Ins.  Co. ; 
and  6thly,  that  the  seal  affixed  to  the  bond  was 
only  prima  facie  evidence  of  consideration, 
which  the  defendants  might  rebut  by  showing 
a  want  or  total  failure  of  consideration— to  the 
two  latter  decisions  the  plaintiffs'  counsel  ex- 
cepted. The  defendants  offered  to  prove  the 
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several  matters  which  the  judge  had  ruled  to 
be  inadmissible,  which  evidence  the  judge  re- 
fused to  receive,  and  an  exception  was  accord- 
ingly taken.  The  defendants  next  read  in  ev- 
idence an  answer  in  chancery  of  The  Western 
Ins.  Co.  to  a  bill  filed  against  them  by  certain 
individuals  in  behalf  of  themselves  and  others, 
stockholders  and  creditors  of  The  Life  &  Fire 
Ins.  Co.,  detailing  the  transactions  between  the 
two  companies,  and  acknowledging  the  trans- 
fer of  Gibbons'  bond  and  mortgage,  together 
with  the  delivery  of  the  bond  of  Eckford  guar- 
antying the  payment  of  the  bond  of  Gibbons 
— alleging,  however,  that  they  received  the 
transfer  and  guaranty  before  The  Life  &  Fire 
Ins.  Co.  had  stopped  payment,  and  while  the 
Co.  contemplated  and  intended  to  continue  its 
payments,  and  that  the  transfer  and  guaranty 
were  received  as  a  means  of  assisting  or  ena- 
bling The  Life  &  Fire  Ins.  Co.  to  continue  its 
payments.  The  Western  Ins.  Co.  further  stat- 
ed in  that  answer,  that  the  origin  of  their 
claim  against  The  Life  &  Fire  Ins.  Co.  was 
for  advances  made  to  that  Co.  at  various  times, 
between  Feb.  25  and  July  15,  1826,  amount- 
ing in  the  whole  to  the  sum  of  $48,127.78, 
for  which  they  received  their  bonds,  and 
that  the  whole  of  that  sum  remained  due,  ex- 
cept so  far  as  payments  had  been  received  on 
securities  transferred.  The  Life  &  Fire  Ins. 
Co.  stopped  payment  July  18,  1826,  and  the 
defendants  offered  to  prove  that  after  that  day 
the  assistant  president  of  The  Western  Ins.  Co. 
5O7*J  returned  or  offered  to  *return  bonds 
of  The  Life  &  Fire  Ins.  Co.  to  the  amount  of 
$20,000,  and  to  deliver  the  same  to  the  receiv- 
er appointed  by  the  Court  of  Chancery  to  take 
charge  of  the  property  and  effects  of  The  Life 
&  Fire.  The  plaintiff  objected  to  this  evidence 
as  inadmissible,  and  the  judge  sustained' the 
objection;  ruling  that  by  the  tenor  of  the 
guaranty,  Eckford  was  bound  to  pay  the 
whole  amount  of  the  bond  and  mortgage  exe- 
cuted by  Gibbons;  that  the  recovery  did  not 
depend  upon  the  amount  paid  or  advanced  by 
The  Western  Ins.  Co.  for  or  upon  the  bond 
and  mortgage,  the  plaintiff  being  entitled  to 
recover  the  whole  amount  of  the  bond  and 
mortgage,  and  his  right  to  recover  could  be 
defeated  only  by  showing  an  entire  failure 
of  consideration.  The  defendants  then  offered 
to  prove  that  the  whole  amount  of  the  consid- 
eration paid  by  the  The  Western  Ins.  Co.,  for 
or  on  account  of  Gibbons'  bond  and  mortgage, 
was  $13,500;  that  it  was  paid  to  The  Life  & 
Fire  Ins.  Co.,  and  that  no  other  consideration 
passed  between  Eckford,  the  guarantor,  and 
The  Western  Ins.  Co. ;  which  evidence  was  ob- 
jected to  and  rejected.  The  defendants  proved 
that  The  Western  Ins.  Co.  organized  under 
their  charter  in  1825,  and  that  the  officers  of 
the  Co.  consisted  of  a  president  and  assistant 
president,  a  secretary,  an  assistant  secretary 
and  a  Board  of  Directors.  The  president,  as- 
sistant president  and  assistant  secretary  resided 
in  the  City  of  N.  Y.,  and  the  secretary  and  a 
majority  of  the  Board  of  Directors  resided  in 
Buffalo,  and  that  the  Co.  kept  offices  and  trans- 
acted business  at  both  places.  The  judge 
charged  the  jury  that  the  plaintiff  was  entitled 
to  a  verdict,  and  to  have  his  damages  assessed  at 
the  sum  claimed  by  him. The  jury  found  accord- 
ingly. The  defendants  move  for  a  new  trial. 


The  case  was  argued  by, 
Messrs.  F.  B,  Cutting  and  D.  Selden,  for 
the  defendants. 

Messrs.  H.  R.  Storrs  and  S.  Sherwood, 

for  the  plaintiff. 

*By  the  Court,  Bronspn,  J.  One  [*5O8 
of  the  grounds  on  which  the  defendants 
moved  for  a  nonsuit  was,  that  the  plaintiff  was 
bound  to  prove  a  demand  upon  Gibbons  for 
the  payment  of  the  money  secured  by  the  bond 
and  mortgage,  and  that  notice  of  the  non-pay- 
ment had  been  given  to  Eckford,  or  his  exec- 
utors. In  actions  upon  the  contract  of  guar- 
anty it  is  sometimes  necessary  to  aver  and 
prove  a  demand  of  payment  from  the  principal 
debtor,  and  notice  of  the  non-payment  to  the 
guarantor.  Ins.  Co.  v.  Ogden,  1  Wend.,  137; 
Douglass  v.  Reynolds,  7  Pet.,  126;  3  Wh.,  154, 
n.  But  I  think  no  demand  was  necessary  in 
this  case.  The  bond  and  mortgage  of  Gibbons 
were  dated  Dec.  2,  1825,  and  the  money  was 
payable  Dec.  2,  1826.  On  the  previous  July 
17,  Eckford's  bond  was  executed,  and  was 
conditioned  that  Gibbons  should  punctu- 
ally satisfy  and  pay  the  money.  The  under- 
taking was  absolute  that  Gibbons  should 
pay  at  the  specified  time;  and  there  was  noth- 
ing either  in  the  terms  of  the  contract  or- 
the  nature  of  the  transaction  which  imposed 
on  the  creditor  the  duty  of  seeking  the  princi- 
pal debtor.  Allen  v.  Rightmere,  20  Johns.,  365. 
Although  a  surety  is  in  some  things  favorably 
regarded  in  the  law,  his  contract,  like  that  of 
every  other  person,  must  be  interpreted  accord- 
ing to  its  natural  and  most  obvious  import.  If 
he  make  an  unconditional  engagement  for  the 
act  of  a  third  person,  the  contract  will  be 
broken  if  that  person  fails  to  do  the  act.  A 
qualification  of  the  agreement,  though  not  ex- 
pressed in  terms,  may  sometimes  be  inferred 
from  the  special  circumstances  of  the  case; 
but  here  there  is  no  ground  for  such  an  infer- 
ence. The  obligor  agreed  that  his  bond  should 
be  forfeited  if  Gibbons  did  not  pay  at  the  day. 
He  might  have  limited  his  undertaking  in  such 
a  manner  that  he  would  only  be  answerable 
for  any  deficiency  after  a  foreclosure  of  the 
mortgage,  and  a  resort  to  Gibbons  on  his  per- 
sonal obligation;  but  he  has  made  a  different 
contract,  and  must  abide  the  legal  conse- 
quences. It  was  his  duty  to  pay  the  debt  im- 
mediately on  the  default  of  the  mortgagor; 
and  then  he  would  have  been  substituted  in 
the  place  of  the  creditor,  with  the  right  to  re- 
sort to  Gibbons  on  the  bond  and  mortgage  for 
his  indemnity.  Clason  v.  Morris,  10  Johns., 
539;  Hayes  v.  Ward,  4  Johns.  Ch.,  129. 

*But  if  a  demand  of  Gibbons  and  no-  [*5O9 
tice  to  Eckford  were  necessary  to  the  plaintiff's 
right  of  action,  proof  of  those  facts  could  not 
have  been  required  on  the  trial.  No  demand  or 
notice  is  averred  in  the  declaration  and,  as  a 
general  rule,  the  party  is  only  bound  to  make 
out  his  case  as  he  has  alleged  it  in  pleading.  It 
is  true  that,  on  a  motion  in  arrest  of  judgment, 
after  verdict  for  the  plaintiff,  the  court  will 
presume  that  some  things,  not  directly  alleged 
in  the  declaration,  were  proved  on  the  trial  ; 
aud  in  the  cases  to  which  this  presumption  ex- 
tend, the  judge  at  the  circuit  ought  to  require 
the  evidence  to  be  given.  But  the  presumption 
does  not  extend  to  a  case  where  an  averment 
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like  the  one  under  consideration  has  been 
wholly  omitted.  Where  a  good  title  has  been 
defectively  set  forth,  and  where  the  facts  omit- 
ted may  be  fairly  implied  from  those  alleged, 
or  are  so  connected  with  them  that  the  facts 
alleged  could  not  be  proved  without  proving 
those  omitted,  there  it  will  be  presumed,  after 
verdict,  that  the  defect  in  pleading,  was  sup- 
plied by  proof  on  the  trial.  Addington  v.  Allen, 
11  Wend.,  374;  Rushlon  v.  Aspinall,  Doug., 
679;  Tidd,  Pr.,  950.  The  case  in  Douglas  goes 
directly  to  the  point  under  consideration.  It 
was  an  action  against  the  indorser  of  the  bill  of 
exchange,  and  the  declaration  did  not  allege  a 
demand  of  payment  from  the  acceptor,  nor  no- 
tice of  non  payment  to  the  defendant,  This 
was  adjudged  a  fatal  defect  after  verdict,  and 
the  judgment,  which  had  been  rendered  for 
the  plaintiff,  was  reversed  for  that  cause! 

There  is  still  another  answer  to  the  objection 
that  no  demand  upon  Gibbons  was  proved.  If 
a  demand  had  been  averred  in  the  declaration, 
the  plaintiff  would  not  have  been  bound  to 
prove  it.  The  plea  of  non  est  factum  puts  in 
issue  nothing  but  the  execution  of  the  deed  on 
which  the  action  is  brought ;  and,  as  a  general 
rule,  neither  party  can  be  either  required  or 
permitted  to  go  beyond  the  issue  joined.  10 
Johns.,  47  ;  12  Id.,  337  ;  14  Id.,  89  ;  9  Cow., 
307  ;  10  Wend.,  202. 

The  next  ground  for  asking  a  nonsuit  was, 
that  the  plaintiff  had  not  produced  the  bond 
and  mortgage  of  Gibbons,  nor  accounted  for 
their  non-production.  I  can  perceive  no  foun- 
dation for  this  objection.  The  plaintiff  had 
5 1 O*]  not  counted  upon  *those  securities,  and 
they  did  not  constitute  any  part  of  the  evidence 
which  he  was  bound  to  give  for  the  purpose  of 
maintaining  the  issue.  He  had  nothing  to  prove 
but  the  execution  of  the  bond.  Cases  were 
cited  to  show  that  where  a  suit  is  brought  upon 
the  original  consideration  for  which  a  promis- 
sory note  has  been  given,  the  plaintiff  cannot 
recover  without  producing  and  canceling  the 
note  on  the  trial.  But  they  have  little  to  do 
with  the  present  inquiry.  It  was  suggested, as 
the  principal  reason  for  requiring  the  produc- 
tion of  the  bond  and  mortgage,  that  it  might 
have  appeared  that  the  money  had  been  paid  ; 
and  that  the  defendants  have  the  right  to  be 
substituted  in  the  place  of  the  plaintiff  in  re- 
lation to  those  securities.  It  is  a  sufficient  an- 
swer to  the  suggestion  of  payment,  that  no 
such  defense  was  set  up  by  the  defendants, 
either  in  their  plea  or  notice  of  special  matter: 
and  had  such  an  issue  been  made,  it  may  be 
doubted  whether  the  plaintiff  would  be  bound 
to  furnish  the  defendants  with  evidence  to 
maintain  it.  If  payment  by  Gibbons  had  been 
pleaded,  the  burden  of  proving  it  would  have 
rested  on  the  defendants.  On  a  proper  appli- 
cation, they  might  have  had  a  discovery  from 
the  plaintiff  in  relation  to  their  defense  ;  but 
they  could  have  no  right  to  call  on  the  plaint- 
iff, upon  the  trial,  to  admit  any  fact  or  to  fur- 
nish them  with  the  means  of  establishing  it. 
In  relation  to  the  other  branch  of  the  sugges- 
tion, there  can  be  no  doubt  that  a  surety  who 
pays  the  debt  of  his  principal,  has  the  right  to 
be  substituted  in  the  place  of  the  creditor.  But 
the  right  of  substitution  only  arises  on  payment 
of  the  debt — not  while  the  surety  is  resisting 
the  payment.  When  the  defendants  have  dis- 
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charged  their  obligation,  they  may  call  on  the 
plaintiff  to  put  them  in  possession  of  the  bond 
and  mortgage  of  Gibbons,  but  not  before.  If 
the  creditor  has  put  it  out  of  his  power  to  make 
the  substitution,  that  will  in  some  cases  dis- 
charge the  surety  ;  but  no  such  defense  was  set 
up  on  this  occasion. 

The  only  remaining  ground  on  which  the 
motion  for  a  nonsuit  was  made  is,  that  the 
plaintiff  had  not  shown  any  title  in  theWestern 
Ins.  Co.  to  the  bond  and  mortgage  of  Gibbons. 
What  was  meant  by  this  general  objection,  when 
it  was  taken  on  the  trial,  or  how  the  circuit 
judge  understood  *it,  I  am  unable  to  [*51 1 
say;  but  the  questions  which  the  counsel  raised 
on  the  argument  could  not  be  very  likely  to  oc- 
cur to  the  mind  of  any  one  without  a  specifi- 
cation. Indeed,  one  of  the  questions  discussed 
under  this  head  could  not  have  been  consid 
ered  on  the  motion  for  a  nonsuit,  for  the  fact 
on  which  the  question  is  based  had  not  at  that 
time  been  proved.  The  most  obvious  meaning 
of  the  objection,  as  it  was  taken  on  the  trial, 
was,  that  no  assignment  or  transfer  of  the  bond 
and  mortgage  to  the  Co.  had  been  proved. 
That  ground  is  now  abandoned,  and  in  its 
place  we  have  two  others  :  first,  that  the  Co. 
had  no  power  to  take  the  bond  and  mortgage  ; 
and  second,  that  the  transaction  was  illegal  and 
void,  because  the  business  was  done  at  an  of- 
fice kept  by  the  Co.  in  the  City  of  K  Y.  The 
party  is  not  at  liberty  to  make  general  objec- 
tions at  the  circuit,  and  then  seek  to  overturn 
the  decision  of  the  judge  upon  grounds  which 
were  not  distinctly  presented  to  his  mind.  A 
case  or  bill  of  exceptions  need  not  contain  the 
arguments  in  support  of  any  position  taken  on 
the  trial ;  but  it  should  show  that  the  particu- 
lar question  which  the  party  intends  to  discuss 
was  made  and  decided  at  the  circuit.  This 
course  is  due  alike  to  the  judge  who  tries  the 
cause,  the  party  whose  interest  may  be  affected, 
and  the  court  which  may  be  required  to  review 
the  proceedings. 

Although  the  question  growing  out  of  the 
place  where  the  business  was  transacted  had 
not  arisen  at  the  time  of  the  motion  for  a  non- 
suit, evidence  on  that  subject  was  given  near 
the  close  of  the  trial,  and  the  judge  may  have 
intended  to  decide  it  in  his  charge  to  the  jury 
that  the  plaintiff  was  entitled  to  a  verdict,  ft 
may,  therefore,  be  proper  to  examine  it ;  and 
although  the  right  of  the  defendants  to  raise 
the  other  question  discussed  on  the  argument 
may  be  doubted,  I  will  consider  that  also.  Had 
The  Western  Ins.  Co.  power  to  take  the  bond 
and  mortgage  ?  The  Co.  was  incorporated  in 
1817.  4  L.  of  N.  Y.,  192  b.  The  capital  was 
not  to  exceed  $400,000.  The  Corporation  was 
made  "capable  of  purchasing.fyolding  and  con- 
veying any  estate,  real  or  personal,  for  the  use 
of  the  said  Corporation,  subject  to  the  restric- 
tions herein  after  mentioned."  Sec.  1.  The  re- 
strictions were,  *that  the  Corporation  [*5 1  - 
should  not  deal  in  goods,  stocks,  etc.,  nor  en- 
gage in  banking,  nor  make  contracts  for  the 
payment  of  money,  unless  under  seal.  Sec.  11. 
And  further:  "The  lands,  tenements  and  her- 
editaments which  it  shall  be  lawful  for  the 
said  Corporation  to  hold,  shall  be  only  such  as 
shall  be  required  for  its  immediate  accommo- 
dation in  relation  to  the  convenient  transaction 
of  its  business,  or  such  as  shall  have  been  or 
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may  be  bona  fide  mortgaged  to  the  said  Co. 
by  way  of  security,  or  which  may  be  conveyed 
to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings,"  etc. 
All  lands  not  held  for  the  immediate  accommo- 
dation of  the  Co.,  or  by  way  of  mortgage, were 
to  be  sold  and  disposed  of  within  5  years  after 
the  Corporation  acquired  a  title  to  the  same. 
Sec.  10.  The  president  and  directors  were  au- 
thorized to  make  by-laws  "  touching  the  man- 
agement and  disposition  of  the  stock, property, 
estate  and  effects  of  the  Corporation."  Sec.  7. 
There  was  no  special  provision  in  relation  to 
the  mode  of  investing  the  capital;  but  the  llth 
section,  in  imposing  restrictions  on  the  power 
of  the  Co.,  contained  an  implication  in  favor 
of  buying  stock,  by  way  of  securing  the  cap- 
ital, or  some  part  of  it,  and  of  selling  the  stock 
to  pay  debts.  It  also  contained  an  implication 
in  favor  of  taking  the  pledge  of  stock,  by  way 
of  security  for  debts.  I  can  perceive  no  rea- 
son to  doubt  the  power  of  the  Co.  to  invest  the 
whole  or  any  part  of  its  capital,  by  way  of 
loans  on  bond  and  mortgage,  or  to  re-invest 
any  portion  of  it  in  the  same  way,  whenever  it 
should  become  necessary  or  convenient  to  do 
so.  The  Corporation  has  power  to  purchase, 
hold  and  convey  real  estate,  but  cannot  hold 
for  an  indefinite  period, save  such  lands  as  may 
be  necessary  for  its  immediate  accommodation, 
or  such  as  sha.ll  be  mortgaged  by  way  of  secu- 
rity. The  charter  was  granted  in  1817,  but  no 
time  was  fixed  for  the  organization  of  the  Co. 
Comstock,  the  president,  testified  that  the  or- 
ganization took  place  in  1825,  and  these  secu- 
rities were  taken  in  July,  1826,  when  the  Co. 
probably  had  capital  to  be  invested.  Whether 
the  Corporation  could  make  loans  for  any  other 
purpose,  it  cannot  be  necessary  to  inquire;  for 
it  will  not  be  presumed,  in  the  absence  of  all 
proof  of  the  fact,  that  this  was  an  illegal  trans- 
5 13*J  action.  The  strict  rule  which  *pre- 
vails  in  relation  to  the  powers  of  corporate  bod- 
ies is  salutary  in  its  influence  and  ought  not  to 
be  relaxed ;  but  there  is  no  principle  upon 
which  an  act,  apparently  within  the  legitimate 
authority  of  a  corporation, should  be  presumed 
to  have  been  done  for  an  illegal  purpose.  This 
Corporation  had  power  to  lend  its  capital  on 
bond  and  mortgage,  and  to  take  mortgages  by 
way  of  security  for  debts  ;  and  if  these  securi- 
ties were  taken  for  some  other  purpose,  it  was 
incumbent  on  the  defendants  to  prove  the  fact. 
If  the  Co.  had  power  to  take  the  bond  and 
mortgage  directly  from  Gibbons.it  was  not  sug- 
gested that  they  could  not  take  those  securities 
by  way  of  assignment. 

Did  the  fact  that  these  securities  were  taken 
at  an  office  kept  by  the  Co.  in  N.  Y.  render  the 
transaction  illegal?  This  is  not  like  the  case  of 
People  v.  Geneva  College,  5  Wend.,  211.  The 
College  was  founded  for  the  education  of  youth 
in  the  Village  of  Geneva,  and  they  claimed  as 
a  franchise  the  right  to  establish  a  medical  fac- 
ulty in  the  City  of  N.  Y.  The  court  held  that 
they  had  no  such  right.  In  the  case  under  con- 
sideration the  name  of  the  Corporation  is: 
"The  Western  Insurance  Company  of  the  Vil- 
lage of  Buffalo  ; "  subscriptions  to  the  capital 
stock  were  to  be  opened  in  that  place ;  notice 
of  the  first  election  was  to  be  given,  and  the 
elections  for  directors  were  to  be  held  in  that 
village.  Beyond  this  there  was  nothing  to  fix 


the  location  of  the  Corporation.  Whatever  lim- 
itation in  relation  to  other  matters  may  be  im- 
plied, I  think  the  Co.  might  loan  its  capital  on 
bond  and  mortgage  in  any  part  of  the  State  ; 
and  the  fact  that  the  business  was  transacted 
at  an  office  kept  by  the  Co.  in  N.  Y.,  will  not 
invalidate  the  securities.  It  does  not  appear 
that  the  office  in  N.  Y.  was  established  for  the 
purpose  of  banking,  or  doing  any  other  act  be- 
yond the  powers  of  the  Corporation;  and  should 
it  be  granted  that  the  Co.  had  no  right  to  keep 
an  office  in  N.Y.for  any  purpose, still, if  the  act 
of  taking  the  bond  and  mortgage  at  that  place 
was  in  itself  legal,  I  doubt  whether  it  could  be 
avoided  merely  because  the  business  was  trans- 
acted in  an  unauthorized  office.  The  defend- 
ants should.at  the  least.have  proved  that  some 
business  was  done  at  the  *N.  Y.  office,  [*5 1 4 
which  the  Co.  had  no  authority  to  transact  in 
that  city. 

Another  question  was  mentioned  on  the 
argument,  to  wit :  that  the  Co.  had  no  power 
to  take  from  Mr.  Eckford  this  collateral  under- 
taking for  more  effectually  securing  the  pay- 
ment of  the  money  mentioned  in  the  bond  and 
mortgage.  But  as  this  point  does  not  appear 
to  have  been  made  or  even  hinted  at  on  the 
trial,  I  do  not  think  it  should  be  considered  in 
this  place.  There  can  never  be  an  end  of  legal 
controversies,  if  the  parties  are  permitted  to 
discuss  questions  in  a  court  of  review,  which 
they  omitted  to  make  at  the  proper  time. 

The  decision  of  the  judge  in  relation  to  the 
amount  of  damages  to  be  assessed  was  correct. 
As  the  condition  of  the  bond  was  not  simply 
for  the  payment  of  money  by  the  obligor,  it 
was  necessary  to  assign  a  breach.  It  was  a 
collateral  undertaking  for  the  act  of  a  third 
person.  2  R.  S.,  378,  sec.  5.  The  act  to  be  per- 
formed by  Gibbons  was  the  payment  of  a  spec- 
ified sum  of  money  at  a  particular  time.  The 
declaration  alleged  that  ne  had  not  paid  it.  The 
defendants  did  not  plead  to  or  in  any  way  deny 
the  allegation  and, according  to  well  established 
principles  in  relation  to  pleadings,  the  fact  of 
non-payment  was  admitted.  There  could  be  no 
question  about  the  extent  of  the  plaintiff 's  dam- 
ages. He  was  entitled  to  the  specified  sum, 
and  would  have  recovered  that  amount,  if  he 
had  not  laid  his  damages  at  a  smaller  sum  in 
his  declaration,  and  if  he  had  not  voluntarily 
consented  on  the  trial  to  limit  still  further  the 
extent  of  his  recovery.  This  bond  was  not  like 
one  conditioned  to  build  a  house,  or  do  any  act 
other  than  the  payment  of  money.  In  cases  of 
that  description,  the  jury  cannot  see  from  the 
condition  itself,  nor  ascertain  by  mere  compu- 
tation what  damages  the  plaintiff  has  sustained; 
and  evidence  on  that  subject  must,  therefore, 
be  given,  if  the  party  wishes  for  anything  more 
than  nominal  damages.  The  cases  already  re- 
ferred to  sufficiently  prove  that  the  plea  of 
non  est  faclum,  standing  alone,  admits  every 
material  allegation  in  the  declaration,  except 
the  execution  of  the  deed  on  which  the  action 
is  founded.  If  the  debt  of  Gibbons  had  been 
paid  either  in  whole  or  in  part,  the  defendants 
should  have  pleaded  or  given  notice  of  that 
fact ;  and  *even  then  the  burden  of  [*5 1 5 
prdof  would  have  rested  on  them  ;  and  if  they 
gave  no  evidence,  the  damages  must  have  been 
assessed  as  they  were  on  the  present  occasion. 
The  only  alteration  made  by  the  Revised  Stat- 
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utes  from  the  former  rule  in  relation  to  bonds 
of  this  description,  is  that  which  requires  the 
breaches  to  be  assigned  in  the  declaration. 
Formerly  they  might  in  some  cases  be  assigned 
in  the  replication,  or  they  might  be  suggested 
on  the  record  where  the  plaintiff  had  judgment 
on  demurrer,  or  by  confession  or  nil  dicit.  1 
R.  L.,  518,  sec.  7.  When  a  breach  is  assigned 
in  the  declaration,  that  like  any  other  material 
averment  which  the  defendant  does  not  con- 
trovert, is  admitted.  It  is  said,  however,  that 
the  breach  assigned  in  this  case  does  not  allege 
that  the  money  has  never  been  paid,  but  only 
that  it  was  not  punctually  paid.  It  must  be 
admitted  that  the  pleader  has  followed  very 
closely  the  language  of  the  condition  ;  but  I 
think  the  breach,  though  somewhat  informal- 
ly drawn,  is  sufficient  in  point  of  substance.  It 
alleges  that  Gibbons  did  not  punctually  pay 
nor  hath  he  yet  paid  the  amount  mentioned  in 
the  condition  of  his  bond,  with  interest  as  the 
same  fell  due,  according  to  the  tenor  thereof. 
The  pleader  evidently  intended  to  allege  that 
the  money  had  never  been  paid,  neither  on  the 
day  nor  at  any  other  time;  and  if  the  conclud- 
ing words,  "according  to  the  tenor  thereof," 
are  necessarily  repugnant  to  the  previous  alle- 
gation, they  may  be  rejected.  1  Chit.  PI.,  253. 

The  decision  that  the  defendants  could  not 
inquire  into  the  original  consideration  of  the 
bond  and  mortgage  of  Gibbons,  or  prove  them 
usurious,  was  clearly  right.  The  plaintiff  is 
not  seeking  to  enforce  those  securities,  but  the 
contract  of  Mr.  Eckford,  by  which  he  engaged 
that  the  money  mentioned  in  the  bond  and 
mortgage  should  be  paid.  If  the  bond  and 
mortgage  were  void  for  usury,  Mr.  Eckford, 
who  was  the  president  of  The  Life  &  Fire  Co., 
may,  probably,  have  known  it;  but  there  is  no 
evidence  that  The  Western  Ins.  Co.  knew  it. 
That  Co.  took  a  contract  which  covered  all 
contingencies  by  which  they  might  fail  of  re- 
ceiving the  money  from  Gibbons.  Such  a  con- 
tract the  testator  made  ;  and  he  might  as  well 
set  up  the  defense  that  the  mortgage  estate  was 
inadequate  to  pay,  or  Gibbons  insolvent,  as  to 
51(>*]*allege  that  the  securities  were  in  valid. 
As  the  counsel  who  closed  the  argument  on 
the  part  of  the  defendants  was  understood  to 
give  up  this  point,  I  will  not  examine  it  any 
more  at  large. 

The  judge  decided  that  evidence  was  inad- 
missible to  show  that  the  transfer  of  the  bond 
and  mortgage  of  Gibbons  by  The  Life  &  Fire 
Co.  was  made  in  contemplation  of  insolvency. 
The  Act  to  Prevent  Fraudulent  Bankruptcies 
by  Incorporated  Companies,  L.  of  1825,  p.  448, 
declares  void  all  transfers  and  assignments  of 
the  property  of  a  corporation  made  in  con- 
templation of  insolvency.  Sec.  6.  But  the  Act 
was  made  for  the  protection  of  the  creditors  of 
the  Corporation.  It  avoids  all  preferences, 
and  secures  an  equal  distribution  of  the  prop- 
erty among  the  creditors,  in  case  of  insolvency. 
Sec.  17.  The  Act  contains  some  few  provisions 
for  the  safeguard  of  stockholders  against  the 
unwarrantable  acts  of  the  officers  of  a  corpo- 
ration; but  the  leading  object  was  the  protec- 
tion of  creditors.  Upon  what  principle,  then, 
can  the  defendants  set  up  this  objection? 
Eckford  was  not  a  creditor;  he  was  one  of  the 
actors  in  making  this  transfer.  The  transfer, 
if  void,  is  void  as  against  the  creditors  of  The 
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Life  &  Fire  Co.;  but  they  do  not  complain. 
The  defendants  do  not  represent  them,  and 
cannot,  I  think,  be  allowed  to  stand  on  this  de- 
fense. It  is  not  unlike  the  case  of  a  deed  made 
to  defeat  creditors,  which  is  good  as  against 
the  grantor  and  all  others  who  are  not  credit 
ors.  If  the  assignment  was  made  in  contem- 
plation of  insolvency,  there  was  no  offer  to 
prove  that  the  officers  of  The  Western  Ins.  Co. 
knew  that  fact;  and  I  remark  once  more,-that 
they  took  a  contract  which  covered  all  the  con- 
tingencies by  which  they  might  fail  to  receive 
the  money  from  Gibbons.  It  may  be  proper 
here  to  notice  that  the  defendants,  notwith- 
standing the  decision  of  the  judge,  afterwards 
gave  evidence  on  this  question;  but  it  was  evi- 
dence directly  contradicting  the  pretense  that 
this  assignment  was  made  in  contemplation  of 
insolvency.  They  read  the  answer  of  The 
Western  Ins.  Co.,  which  stated  that  the  trans- 
fer was  made  before  The  Life  &  Fire  Co. 
stopped  payment,  "and  while  the  said  Com- 
pany, its  officers  and  agents,  contemplated  and 
intended  to  continue  its  payments,  and  as  a 
*means  of  assisting  or  enabling  it  to  do  [*51 7 
so."  This  leads  to  another  remark.  It  does  not 
appear  upon  what  particular  offer  of  evidence 
the  judge  decided  the  points  of  law  on  which  the 
defendants  now  principally  rely.  The  case  states 
that  they  opened  their  defense  to  the  jury,  and 
were  proceeding  to  call  witnesses  to  controvert 
the  plaintiff's  claim,  when  the  plaintiff  object- 
ed that  the  defendants,  under  the  pleadings, 
could  not  go  into  the  proof  offered  ;  where- 
upon the  judge  laid  down  some  five  or  six  le- 
gal propositions.  One  of  them  was,  that  the  de- 
fendants could  not  give  evidence  to  show  that 
the  transfer  of  the  bond  and  mortgage  was 
made  in  contemplation  of  insolvency;  and  yet, 
when  evidence  on  that  question  was  after- 
wards offered,  it  was  admitted.  The  fact  may 
be  otherwise,  but  it  looks  very  much  as  though 
the  judge  was  asked  to  decide  a  number  of  ab- 
stract questions  of  law,  and  not  to  determine 
whether  some  particular  evidence  which  the 
party  proposed  to  give  was  or  was  not  admis- 
sible. What  was  intended  by  the  decision  of 
the  judge  that  the  validity  of  the  assignment 
upon  any  other  grounds  could  not  be  inquired 
into,  I  am  unable  to  say.  He  had  just  decided 
that  evidence  was  inadmissible  to  prove  that 
the  assignment  was  made  in  contemplation  of 
insolvency;  and  when  he  added  the  remark 
under  consideration,  he  probably  meant  that 
the  transfer  could  not  be  impeached  on  any 
other  grounds  of  a  similar  character.  If  more 
than  this  was  intended,  and  the  party  had,  in 
truth,  offered  any  evidence  of  a  different  char- 
acter, I  think  he  should  have  specified  what 
that  evidence  was  in  particular.  It  will  not  do 
to  make  a  general  remark,  which  is  well  found- 
ed in  one  point  of  view,  the  basis  of  a  particu- 
lar objection  of  another  kind,  which  may  not 
have  been  presented  to  the  mind  of  the  judge 
on  the  trial.  Proving  that  the  assignment  was 
made  in  contemplation  of  the  insolvency  of  The 
Life  &  Fire  Co.  would  not  affect  the  plaintiff's 
claim,  for  the  reasons  which  have  already 
been  given:  and  there  possibly  may  have  been 
"  other  grounds"  on  which  the  transfer  would 
be  illegal  and  void  on  the  part  of  The  Life  & 
Fire  Co.,  without  prejudicing  the  plaintiff's 
right  to  recover  in  this  action. 
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5 1 8*]  *The  next  general  remark  of  the  j  udge 
on  the  defendants'  opening  was,  that  the  ques- 
tion whether  any  consideration  passed  from 
The  Western  to  The  Life  &  Fire  Co.  for  the 
bond  and  mortgage,  or  whether  the  same  was 
transferred  to  pay  an  antecedent  debt,  and  also 
any  inquiry  into  the  state  of  the  accounts  be- 
tween the"  two  companies,  could  not  be  gone 
into.  The  judge  evidently  did  not  intend  to  be 
understood  as  saying  that  no  question  could  be 
made  whether  any  consideration  had  at  any 
time  passed  between  the  two  companies  for  the 
bond  and  mortgage,  but  only  that  it  was  im- 
material whether  the  consideration  passed  at 
the  time  of  the  assignment,  or  whether  the 
transfer  was  made  to  pay  an  antecedent  debt. 
He  decided  immediately  afterwards  that  the 
defendants  might  show  a  total  failure  of  the 
consideration  of  the  bond  of  the  testator;  and 
the  defendants  subsequently  read  the  answer 
of  The  Western  Co.,  which  showed  that  most, 
if  not  all,  of  the  consideration  for  the  assign- 
ment of  the  bond  and  mortgage  had  been  paid 
before  the  transfer  was  made.  After  reading 
the  answer  of  The  Western  Co. ,  which  showed 
that  the  sums  paid  by  them  to  The  Life  &  Fire 
Co.  greatly  exceeded  the  amount  of  the  bond 
and  mortgage  of  Gibbons,  the  defendants  of- 
fered to  prove  that  the  amount  actually  paid 
by  The  Western  Co.  was  less  than  the  bond 
and  mortgage,  and  only  amounted  to  $13,500; 
that  this  money  was  paid  to  The  Life  &  Fire 
Co.,  and  that  no  other  consideration  passed  be- 
tween Eckford  and  The  Western  Co.  The 
judge  overruled  this  evidence,  and  held  that 
the  amount  of  the  recovery  did  not  depend  on 
the  amount  paid  by  The  Western  Co.  for  the 
bond  and  mortgage;  and  that  the  right  of  the 
plaintiff  could  only  be  defeated  by  showing  an 
entire  failure  of  the  consideration.  Before  the 
revision  of  the  laws  in  1830,  it  is  entirely  clear 
that  the  defendants  could  not  have  inquired 
into  the  consideration  of  the  testator's  bond, 
except  for  the  purpose  of  showing  that  it  was 
illegal.  The  mere  want  or  failure  of  consid- 
eration would  have  constituted  no  answer  to 
the  action.  20  Johns.,  134;  9  Cow.,  207.  It  is 
now  provided,  that  in  every  action  upon  a 
sealed  instrument,  the  seal,  therefore,  shall 
only  be  presumptive  evidence  of  a  sufficient 
consideration,  which  may  be  rebutted  in  the 
519*]  same  manner  *and  to  the  same  extent 
as  if  such  instrument  were  not  sealed.  There 
must,  however,  be  a  plea  or  notice  with  the 
general  issue,  or  the  defense  will  not  be  admit- 
ted. 2  R.  S.,  406,  sees.  77,  78.  This  new  rule 
of  law  has  been  applied  to  sealed  contracts 
made  before  the  statute  was  passed.  In  Case  v. 
Boughton,  11  Wend.,  106,  the  defendant  plead- 
ed the  failure  of  the  consideration  on  which  a 
sealed  note  was  given  in  1829,and  the  plea  was 
held  good.  In  McCurtie  v.  Stevens,  13  Wend., 
527,  it  was  remarked  by  Mr.  J.  Nelson,  that 
the  statute  only  altered  a  rule  of  evidence,  and 
did  not  impair  the  contract.  It  gave  to  the  de 
fendant  a  new  defense  in  law,  the  benefit  of 
which  was  before  available  only  by  means  of 
a  cross  action,  or  in  another  forum.  The  ques- 
tion in  this  casealso arose  on  the  alleged  failure 
of  the  consideration.  So  far  as  this  statute  goes 
only  to  the  remedy  of  the  contracting  parties, 
there  can  be  no  very  great  evil  in  applying  it 
to  sealed  obligations  executed  prior  to  the  re- 
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vision.  But  in  making  the  application,  care 
must  be  taken  that  we  do  not  go  beyond  the 
form  of  the  remedy,  and  interfere  with  the  ob- 
ligation of  the  contract.  It  is  a  familiar  prin- 
ciple in  jurisprudence,  that  a  statute  shall  not 
have  a  retrospective  effect  so  as  to  destroy  a 
vested  right;  and  this  principle  of  natural  jus- 
tice so  far  as  it  relates  to  "the  obligation  of  con- 
tracts," is  recognized  and  enforced  by  the  Con- 
stitution of  the  U.  S.  This  statute  must,  I 
think,  receive  a  more  restricted  construction 
when  applied  to  antecedent  agreements  under 
seal,  than  it  will  require  in  relation  to  con- 
tracts entered  into  since  the  Act  was  passed. 
Should  it  be  construed  to  reach  every  pos- 
sible question  of  consideration  on  sealed  in- 
struments, made  before  the  year  1830,  it  will, 
in  some  cases,  be  brought  into  conflict  with  a 
principle  which  it  cannot  withstand.  In  Case 
v.  Boughton  the  statute  only  went  to  the  rem- 
edy. The  action  was  on  a  sealed  note,  given 
on  the  sale  of  a  horse.  The  defense  was,  fail- 
ure of  the  consideration.  The  plaintiff  had 
made  a  false  warranty  and  fraudulent  repre- 
sentations concerning  the  soundness  of  the 
horse.  Before  the  statute,  the  plaintiff  would 
have  recovered  upon  his  sealed  obligation;  and 
the  defendant  might  have  sued  and  recovered 
damages  on  account  of  the  warranty  and  fraud. 
The  only  effect  of  applying  the  statute  to  that 
*case  was,  to  adjust  the  whole  contro-  [*52O 
versy  in  one  action,  instead  of  having  cross- 
suits.  It  may  also  be  proper  to  construe  the  stat- 
ute so  as  to  give  a  defense  where  the  party  had 
before  no  remedy  at  law,  but  only  in  a  court 
of  equity.  But  of  this  I  think  there  may  be 
some  doubt.  It  will  be  time  enough  to  decide 
the  question  when  it  shall  arise.  The  defense 
set  up  in  this  case  was  not  the  failure,  but  an 
original  want  of  consideration.  If  the  defend- 
ants, under  the  decision  of  the  judge,  had  suc- 
ceeded in  making  out  that  there  was  a  total 
want  of  any  such  consideration  as  would  be 
necessary  to  support  a  simple  contract  of  the 
same  character,  this  sealed  instrument,  inde- 
pendent of  the  statute,  would,  nevertheless, 
have  been  valid  at  law,  and  the  defendants 
must  have  answered  for  the  default  of  Gib- 
bons, according  to  the  contract~of  their  testa- 
tor. Livingston  v.  Tremper,  4  Johns.,  416.  The 
agreement  was  not  only  valid  at  law,  but  the 
obligor  could  not  have  been  discharged  from 
it  by  a  court  of  equity.  The  total  absence,  or 
the  inadequacy  of  consideration,  may  be  im- 
portant circumstances  in  ascertaining  whether 
there  was  fraud  in  obtaining  the  contract;  and 
courts  of  equity  have  sometimes  refused  to 
lend  their  aid  and  decree  the  specific  perform- 
ance of  an  agreement  which  was  not  founded 
upon  a  sufficient  consideration.  But  in  the 
absence  of  all  fraud,  and  where  there  is  noth- 
ing in  the  relationship  between  the  parties  from 
which  an  undue  influence  may  be  inferred,  a 
court  of  equity  will  not  interefereand  set  aside 
a  contract,  nor  control  the  parties  in  attempt- 
ing to  enforce  it  at  law. 

The  mere  want  of  such  a  consideration  for  a 
deed  as  would  be  necessary  to  support  a  simple 
contract  is  not  a  sufficient  ground  for  setting 
asifle  the  obligation  in  a  court  of  equity.  In- 
deed, voluntary  contracts  have  been  enforced 
by  decrees  for  specific  performance.  Villers  v. 
Beaumont,  1  Vern. ,  100;  Beard  v.  Nuthall,  Id., 
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437;  Bunn  v.  Winthrop,  1  Johns.  Ch.,  329;  Os- 
goodv.  Franktyn,  2  Id.,  23.  Where  an  execu- 
tory contract  is  entered  into  for  the  sale  of 
property,  it  is  evident  that  the  parties  contem- 
plated a  consideration — a  Quid  pro  quo;  and 
the  inadequacy  of  price  may  be  so  gross  that 
it  will  amount  to  evidence  of  fraud;  but  if  a 
man  make  a  voluntary  conveyance  of  his  prop- 
erty, without  any  circumstance  of  fraud  or 
521]  *undue  *influence  beyond  the  mere  fact 
of  its  being  voluntary,  it  will  bind  him,  though 
it  may  be  void  as  against  creditors  and  subse- 
quent bona  fide  purchasers.  The  promise  of 
a  gift  is  void,  but  a  gift  executed  cannot  be 
recalled.  The  promise  of  a  gift  is  void,  be- 
cause the  law  will  not  uphold  a  simple  con- 
tract without  a  sufficient  consideration  ;  but 
if  one  covenant  that  he  will  give  another  a 
sum  of  money,  I  know  of  no  principle  upon 
which  he  can  be  discharged  from  the  obli- 
gation. Fallowes  v.  Taylor,  7  T.  R.,  471;  3 
Burr.,  1639;  Com.  Dig.,  Fait,  B,  4  b,  n.  c.  The 
bond  of  Mr.  Eckford,  although  it  may  have 
been  given  without  consideration,  was  a  valid 
obligation  at  the  time  it  was  executed;  and  the 
subsequent  statute  must  not  be  so  construed  as 
to  annul  the  contract,  either  in  whole  or  in 
part.  There  is  nothing  in  the  statute  calling 
for  such  a  construction.  If  a  retrospective  ef- 
fect was  at  all  contemplated  by  the  Legislature, 
they  certainly  did  not  intend  that  this  statute 
should  be  applied  in  such  a  manner  as  to  im- 
pair the  force  of  pre-existing  agreements.  In 
this  case  the  judge  decided  that  the  defendants 
might  show  the  want  or  total  failure  of  con- 
sideration. In  that  I  think  he  erred;  but  it  is 
an  error  of  which  the  plaintiff  only  can  com- 
plain. Although  what  the  defendants  wished 
to  prove  was  called  indifferently  the  want  and 
the  failure  of  consideration,  it  was  in  truth  the 
mere  want  of  consideration.  They  did  not  pro- 
pose to  show  that  something  was  either  given 
or  promised  to  Mr.  Eckford  as  an  inducement 
for  making  the  bond,  which  afterwards  proved 
to  be  valueless;  nor  that  any  supposed  consid- 
eration passing  between  the  two  companies  had 
ultimately  proved  worthless;  but  the  defend- 
ants wished  to  make  out  that  there  was  in  truth 
no  pretense  of  consideration  for  the  undertak- 
ing of  Mr.  Eckford.  What  would  have  been 
the  consequence  of  admitting  such  evidence? 
If  allowed  to  have  the  same  influence  that  it 
would  upon  an  instrument  without  seal,  the 
effect  would  be  to  annul  the  contract.  It  would 
not  only  affect  the  remedy,  but  it  would  reach 
and  overturn  the  right  itself.  If  the  defend- 
ants were  not  at  liberty  to  set  up  the  total  ab- 
sence of  consideration  for  the  purpose  of  de- 
feating the  action  entirely,  they  clearly  could 
522*]  not  *show  a  partial  want  of  considera- 
tion for  the  purpose  of  reducing  the  amount  of 
damages. 

I  am  strongly  inclined  to  the  opinion  that 
the  obligor  was  estopped  by  his  deed  from  set- 
ting up  the  defense  of  a  partial  want  of  con- 
sideration. The  evidence  offered  was  to  show 
that  only  $13,500  was  paid  by  The  Western 
Co.  to  The  Life  &  Fire,  for  the  bond  and  mort- 
gage of  Gibbons.  The  bond  of  Eckford  re- 
cites that  The  Western  Co.  had  paid  the  money 
for  the  bond  and  mortgage  of  Gibbons,  and 
mentions  the  amount  secured,  viz. :  $25,000 ; 
and  then  the  condition  is,  that  Gibbons  shall 
WEND.  15. 


satisfy  the  amount  paid  by  The  Western  Co. , 
being  the  amount  mentioned  in  the  bond  of 
Gibbons.  Here  was  the  admission  under  seal 
of  a  particular  fact  by  the  party,  and  I  doubt 
whether  he  was  afterwards  at  liberty  to  con- 
trovert it.  Willes,  9.  But  it  is  unnecessary  to 
decide  that  point  in  this  case. 

I  think  there  is  no  sufficient  ground  for  dis- 
turbing the  verdict. 

New  trial  denied. 

Applied— 35  Barb.,  239.  348,  249. 

Seal — Only  presumptive  evidence  of  consideration. 

Distinguished-14  Hun,  207. 

Cited  in— 10  Barb..  312. 

Estoppel  by  deed.  Cited  in— 4  Hun.  169  ;  6  Barb.. 
470 ;  6  T.  &  C.,  486  ;  3  Sandf .,  171,  172 ;  26  Mich .,  371 ;  5 
Am.  Rep.,  239  (32  Tex.,  43). 

Breach  of  bond  or  covenant  — Recovery  and  as- 
sessment of  damages. 

Distinguished— 5  Hill,  44. 

Cited  in-1  N.  Y..  553 ;  48  N.  Y.,  537  ;  38  Barb.,  113 ; 
40  Barb.,  240. 

Objection  — Must  be  taken  at  trial.  Cited  in— 19 
Barb.,  665 ;  36  Barb.,  397 ;  11  How.  Pr.,  142  ;  10  Minn., 
190. 

Also  cited  in-10  N.  Y.,  392  ;  7  Bos.,  496;  22  CaL,  629. 


BLUNT  v.  AIKIN. 

Action  on  the  Case  for  Flowing  Lands  —  Against 
Whom  to  be  Brought. 

An  action  on  the  case  for  flowing  lands  will  not 
lie  against  a  former  owner  of  land  who  erected  a 
dam  and  built  a  mill,  by  means  of  which  the  injury 
is  done,  where  it  appears  that  other  persons  are  in 
possession  of  the  premises  occupying  them  as  their 
own,  and  there  is  no  evidence  that  they  hold  as  the 
tenants  of  such  former  owner.  The  action  must  be 
against  the  persons  in  possession. 

Citations—  2  Salk.,  460  ;  1  Ld.  Raym.,  713;  9  Co.,  101; 
Cro.  Eliz.,  402,  520  ;  Jacob,  Law  Diet.,  tit  Nuisance, 
III.,  1,  2,  3  ;  4  T.  K.,  318. 


was  an  action  on  the  case  to  recover 
-  damages  for  the  flowing  of  lands  by  means 
of  a  dam,  tried  at  the  Rensselaer  Circuit  in 
Sep.  ,  1833,  before  the  Hon.  James  Vanderpoel, 
one  of  the  Circuit  Judges. 

The  plaintiff  became  the  owner  of  the  prem- 
ises flowed  in  1832.  In  1818  the  defendant 
raised  a  dam  on  a  lot  below  the  premises  in 
question  3  or  4  feet  higher  than  a  dam  Jwhich 
was  there  formerly,  by  means  whereof  about 
1-J-  acres  of  the  premises  subsequently  pur- 
chased by  the  plaintiff  were  flowed;  and  about 
5  or  6  years  before  the  trial  the  defendant  built 
a  *large  brick  mill,  which  has  since  its  [*523 
erection  been  supplied  with  water  from  the 
pond  created  by  the  dam.  The  plaintiff  was 
then  the  owner  of  the  premises  on  which  the 
mill  was  built.  When  the  plaintiff  bought  the 
premises  owned  by  him,  the  brick  mill  was  in 
the  possession  of  two  sons  of  the  defendant, 
who  occupied  it  as  their  own,  and  have  since 
continued  to  do  so  There  was,  no  proof  that 
they  held  as  tenants  under  the  defendant.  The 
plaintiff  was  nonsuited,  and  now  asks  for  a 
new  trial. 

Mr.  S.  Stevens,  for  the  plaintiff. 

Mr.  S.  Cheever.  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
nonsuited  the  plaintiff  on  the  ground,  as  is 
supposed,  that  an  action  would  not  lie  against 
the  defendant,  as  he  was  not  in  possession  of 
the  mill  and  dam  when  the  injury  was  done 
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for  which  the  suit  was  brought.  The  plaintiff 
moves  for  a  new  trial,  and  asserts  the  princi- 
ple that  this  action  lies  against  the  person  who 
caused  the  dam  to  be  erected,  although  he  may 
have  transferred  it  to  another,  and  such  other 
be  in  possession  at  the  time  of  the  injury  com- 

flained  of.  For  the  purpose  of  the  argument 
shall  assume,  what  seems  to  me  to  have  been 
sufficiently  proved,  that  the  defendant  erected 
the  dam  in  1812,  that  he  caused  it  to  be  raised 
higher  by  8  or  4  feet  in  1818,  and  that  in  con- 
sequence of  the  raising  of  the  dam,  the  injury 
was  done  to  the  land  of  which  the  plaintiff 
subsequently  became  owner.  I  shall  also  as- 
sume, that  before  the  plaintiff  became  the 
owner  of  the  premises  in  question,  the  defend- 
ant had  devested  himself  of  the  possession  of 
the  dam  and  mill.  The  case  does  not  show  any 
connection  between  the  defendant  and  his  sons 
in  relation  to  the  occupancy  of  the  mill.  Had 
the  relation  of  landlord  and  tenant  been  shown, 
that  might  have  varied  the  question.  The 
plaintiff's  counsel,  to  sustain  his  proposition, 
refers  us  to  the  case  of  Rosewell  v.  Prior,  2 
Salk.,  460.  That  was  an  action  on  the  case  for 
stopping  up  the  plaintiff's  ancient  lights.  The 
defendant,  tenant  for  years,  erected  the  nui- 
sance, and  afterwards  made  an  under  lease  to 
524*]  J  S.  The  ^question  was,  whether  an 
action  would  lie  against  the  defendant  for  the 
continuance  after  he  had  made  an  under-lease; 
there  had  already  been  a  recovery  against  him 
for  the  erection.  The  court  said  the  action  lay, 
because  he  transferred  it  with  the  original 
wrong,  and  his  demise  affirms  the  continuance 
of  it.  The  case  is  much  more  fully  reported 
in  1  Ld.  Raym.,  713.  It  there  appears  express- 
ly, that  the  defendant  had  demised  the  new 
house  to  one  Shuttleworth,  rendering  rent. 
The  cause  was  several  times  argued  by  distin- 
guished counsel.  For  the  defendant  it  was  ar- 
gued, that  the  action  should  have  been  brought 
against  the  tenant  in  possession,  as  the  injury 
which  the  plaintiff  sustained  proceeded  from 
him  and  not  from  the  defendant.  The  court 
admitted  that  the  action  would  lie  against  ei- 
ther the  defendant  or  his  lessee,  and  observed 
that  it  was  reasonable  that  the  action  should 
lie  against  the  defendant,  because  he  erected 
the  nuisance,  for  some  time  continued  the  en 
joyment,  and  then  demised  it  to  S.,  rendering 
rent,  thereby  agreeing  that  it  should  continue, 
and  he  has  a  rent  for  it.  We  are  also  referred 
to  Penruddock's  case,  9  Co.,  101.  That  was  a 
case  of  quod  permittal  prosternere,  between 
Clark,  plaintiff,  and  Penruddock,  defendant. 
The  case  was  this:  John  Cosk  built  a  house  on 
his  own  ground,  so  near  the  curtilage  of  the 
house  of  Thomas  Chichely,  that  it  hung  over 
3  feet  of  the  said  curtilage,  and  threw  the 
water  upon  Chichely's  premises.  Chichely 
conveyed  his  house  to  Clark,  and  Cosk  con- 
veyed to  Penruddock.  The  first  question  was 
whether  the  action  lay  for  the  feoffee.  It  was 
resolved  that  the  dropping  of  the  water  was  a 
new  wrong,  and  that  the  action  lay  by  the 
feoffee  of  Chichely  against  the  feoffee  of  Cosk, 
if  the  nuisance  be  not  reformed  after  request 
made;  but  against  him  who  did  the  wrong  the 
action  lies  without  request.  It  was  held,  too, 
that  the  feoffee  might  abate  the  nuisance,  even 
before  prejudice;  for  it  was  reasonable  that 
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he  should  prevent  the  prejudice,  and  not  stay 
till  it  be  done.  So,  too,  it  was  held  in  Beswick 
v.  Candee,  Cro.  E.,  402,  520,  tuft  an  action  on 
the  case  did  not  lie  for  a  nuisance,  because  the 
plaintiff  might  have  his  remedy  by  an  assize 
or  quod  permittat.  That  was  an  action  on  the 
case,  for  that  the  defendant  erected  a  dam  in  a 
certain  river,  whereby  it  surrounded  the  land 
of  J.  S.,  who  afterwards  *enfeoffed  [*525- 
the  plaintiff  thereof.  To  this  declaration  there 
was  a  demurrer,  and  held  as  above  that  this 
action  did  not  lie.  The  proceedings  in  an  as- 
size of  nuisance,  and  quod  permittat  prosternere,. 
are  now  obsolete.  It  may,  however,  be  prop- 
er to  remark,  that  the  assize  of  nuisance  was  a 
writ  commanding  the  sheriff  to  summon  an  as- 
size, that  is  a  jury,  and  view  the  premises,  and 
have  them  at  the  next  assizes,  that  justice  may 
be  done.  If  the  plaintiff  succeeded,  he  had 
judgment:  1.  That  the  nuisance  be  abated;  2. 
To  recover  damages.  This  action  originally 
lay  against  the  wrong-doer  himself,  but  not  his 
alienee.  That  was  remedied  by  the  Statute  of 
Westm.  2.  Before  this  statute,  the  party  in- 
jured by  a  nuisance  which  was  aliened,  wa& 
driven  to  his  quod  permittat,  which  was  in  the 
nature  of  a  writ  of  right,  and  commanded  the 
defendant  to  permit  the  plaintiff  to  abate  the 
nuisance,  or  show  cause  why  he  will  not.  This 
writ  lay  as  well  between  the  parties  to  the 
nuisance  as  their  alienees.  Both  these  remedies 
are  superseded  by  the  action  on  the  case,  in 
which  damages  alone  are  recoverable,  but  not 
judgment  to  abate  the  nuisance.  In  this  action; 
possession  alone  is  sufficient  to  be  shown;  and 
it  lies  by  the  person  in  possession  against 
another  who  has  like  possession.  In  this  re- 
spect it  differs  from  those  proceedings  in  the 
nature  of  real  actions,  where  it  was  necessary 
that  the  freehold  should  be  in  the  plaintiff  and 
defendant  respectively.  Jac.  L.  Die.,  tit.  Nui- 
sance, III.,  1-3.  The  case  of  Cheetham  v. 
Hampson,  4  T.  R.,  318,  was  a  case  somewhat 
analogous.  That  was  an  action  on  the  case 
against  the  defendant,  who  was  owner  of  the- 
fee,  for  not  repairing  the  fences  of  a  close,, 
whereby  the  plaintiff  sustained  damage. 
Another  person  was  in  possession,  but  the 
plaintiff  had  a  verdict.  Ld.  Kenyon  said  it 
was  clear  that  the  action  could  not  be  support- 
ed against  the  owner  of  the  inheritance  when, 
the  possession  was  in  another  person.  It  was 
notoriously  the  duty  of  the  occupant  to  repair 
the  fences,  so  that  the  landlord  might  maintaia 
an  action  for  neglect,  without  any  agreement 
for  that  purpose,  upon  the  ground  of  an  injury 
to  the  inheritance.  Buller,  J.,  said  that  with 
respect  to  the  case  of  Rosewell  v.  Prior,  which 
was  the  only  one  cited  where  the  action  was 
maintained  against  the  owner  out  of  posses- 
sion, it  was  very  distinguishable,  *for  [*526- 
there  the  defendant  let  the  premises  with  the 
nuisance  upon  them  which  had  been  before 
erected;  and  he  remarks,  that  the  court  relied 
upon  the  fact  that  he  had  been  guilty  of  the- 
misfeasance,  and  affirmed  the  continuance  of" 
the  nuisance,  which  might  be  said  to  be  a  con- 
tinuance by  himself.  It  would  seem,  there- 
fore, that  had  it  been  shown  that  the  defendant 
in  this  case  had  rented  the  premises  to  his  sons, 
an  action  might  be  maintained  against  him.  A 
question  might,  perhaps,  arise,  whether  the- 
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present  plaintiff  could  maintain  the  action,  as 
he  had  no  interest  in  the  premises  injured  by 
the  nuisance,  until  some  time  after  the  defend- 
ant had  been  out  of  possession  of  the  nuisance 
itself.  If,  however,  the  receipt  of  rent  is  a 
sufficient  affirmance  of  the  nuisance  and  par- 
ticipation in  its  continuance  to  make  him  li- 
able to  any  one,  he  might  be  held  liable  to  the 
person  injured,  either  by  the  original  erection 
of  the  nuistince  or  by  the  continuance  of  it. 

As  this  case  appeared  at  the  trial,  the  judge 
decided  correctly.  Although  the  defendant 
had  been  in  possession  when  the  dam  was  built, 
and  when  it  was  raised,  and  was,  therefore,  at 
that  time,  liable  for  any  damage  caused  by  it; 
yet,  before  the  plaintiff  sustained  any  damage, 
he  had  left  the  possession,  and  other  persons 
had  assumed  it,  and  were,  unquestionably,  li- 
able. Possession  is  prima  fade  evidence  of 
property  and,  I  apprehend,  as  against  the  pos- 
sessor, conclusive,  in  so  far  as  any  liability  is 
imposed  by  the  fact  of  possession  or  owner- 
ship; the  law  will  presume  the  person  in  pos- 
session to  be  the  owner,  but  there  is  no  pre- 
sumption of  tenancy  arising  from  the  fact  of 
succession  in  possession.  If  the  relation  of 
landlord  and  tenant  existed  between  the  de- 
fendant and  his  sons,  it  should  have  been 
shown;  it  cannot  be  presumed. 

New  trial  denied. 

Distinguished— 3  Denio,  308. 

Cited  in-2  N.  Y.,  175, 181 ;  51  N.  Y.,  230 ;  1  Lans., 
293 ;  3  Barb.,  160 ;  16  Barb.,  569  ;'63  Barb.,  115 ;  1  E.  D. 
S.,  45 ;  4  E.  D.  S.;  21 ;  1  Hilt.,  445 :  53  Ind.,  23 ;  13 
Minn.,  445. 


527*]   *WELLS  v.  WHITEHEAD. 

Bill  of  Exchange — Action  for  Non-acceptance  of 
Second  of  Three — Notice — Bill  Drawn  in  One 
State  for  Payment  in  Another,  is  a  Foreign 
Bill — Diligence — Prima  Facie  Evidence  of. 

Where  the  second  of  a  set  of  three  bills  of  ex- 
change is  protested  for  non-acceptance,  and  a  suit 
is  brought  against  the  indorser,  and  the  plaintiff  de- 
clares on  the  flrst  of  the  set,  he  is  not  entitled  to  re- 
cover, unless  he  produces  the  second  of  the  set 
which  was  protested,  or  accounts  satisfactorily  for 
its  non-production  ;  the  defendant  may  require  its 
production,  to  guard  against  a  subsequent  claim,by 
an  acceptor  supra  protest. 

It  is  not  necessary,  to  the  support  of  an  action 
against  an  indorser  of  a  bill  of  exchange,  that  no- 
tice of  non-acceptance  should  be  accompanied  with 
a  copy  of  the  bill  and  protest ,  notice  alone  is  suffi- 
cient. 

A  bill  of  exchange,  drawn  in  one  State,  on  persons 
living  in  another,  is  to  be  treated,  it  seems,  as  a  for- 
eign and  not  as  an  inland  bill. 

A  defendant  is  not  allowed  to  object  to  want  of 
diligence  in  giving  notice  of  non-acceptance,  in  re- 
spect to  the  place  to  which  the  notice  is  directed, 
when  sent  by  mail,  if  the  evidence  of  diligence  is 
prima  facie  sufficient,  and  there  be  no  proof  on  his 
part  that  the  notice  was  sent  to  a  wronsr  nlace. 

Citations— 3  Kent,  Com.,  87, 93, 109;  Chit.'Bills,  217, 
241,  243,  387;  2  Stark.  Ev.,  142;  1  Saund.  PI.  &  Ev., 
275,  318 ;  4  Petersd.  Abr.,  536 ;  1  Johns.  Cas.,  107  ;  3 
Campb.,  334 ;  2  Esp.  N.  P.,  511 ;  10  Mass.,  5  &  n. ;  1 
Selw.,  273 ;  4  Esp.  N.  P.,  48  ;  2  Pet..  586 ;  5  Johns.,  375. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Mar.,  1883,  before  the 
Hon.    Ogden    Edwards,   one    of   the   Circuit 
Judges. 
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The  suit  was  against  the  defendant,  as  the 
indorsee  of  a  bill  of  exchange,  drawn  at  Key 
West,  in  Florida,  on  a  mercantile  house  at  Bos- 
ton, dated  Mar.  81,  1831,  payable  to  the  de- 
fendant 60  days  after  sight,  described  in  the 
declaration  as  the  first  of  a  set  of  three  bills, 
the  second  and  third  being  unpaid.  The  bill 
declared  on  was  produced  at  the  trial,  and  the 
signature  of  the  defendant  proved.  It  was  also 
proved  that  Apr.  23,  1831,  the  third  of  the  set 
of  bills  was  presented  by  a  notary  to  the  draw- 
ees for  acceptance,  and  acceptance  refused; 
that  on  the  same  day  the  notary  protested  the 
bill  for  non-acceptance,  and  sent  notice  there- 
of per  mail,  directed  to  the  defendant  at  Key 
West,  where  was  the  residence  and  place  of 
business  of  the  defendant,  as  the  notary  was 
told.  A  copy  of  the  protest  was  proved  by  the 
notary.  On  this  evidence  the  plaintiff  rested. 
The  defendant  moved  for  a  nonsuit,  insisting 
that  the  plaintiff  was  not  entitled  to  recover: 
1.  Because  he  had  not  produced  the  identical 
bill,  or  number  of  the  set  which  had  been  pro- 
tested, or  accounted  for  its  non-production; 
and  2.  That  the  evidence  was  not  sufficient  to- 
show  due  diligence  *in  respect  to  the  [*528 
notice  of  non-acceptance.  The  judge  refused 
to  nonsuit  the  plaintiff,  and  under  his  direc- 
tion the  jury  found  a  verdict  against  the  de- 
fendant, who  excepted,  and  now  moved  for  a 
new  trial. 

Mr.  S.  Sherwood,  for  the  defendant. 

Mr.  D.  Lord,  Jr.,  for  plaintiff. 

By  the  Court,  Nelson,  J.  Two  objections 
were  taken  in  this  case  to  the  plaintiff's  right 
to  recover,  which  were  overruled  by  the  circuit 
judge  :  1.  That  the  suit  being  against  an  in- 
dorser, on  a  protest  for  non-acceptance  of  a  bill 
of  exchange  drawn  in  parts,  it  was  incumbent 
upon  the  plaintiff  to  produce  at  the  trial  the 
identical  bill,  or  number  of  the  set  that  wa& 
protested,  or  account  for  its  absence  ;  and  2. 
That  sufficient  evidence  was  not  given  to  es- 
tablish the  fact  that  the  defendant  had  been 
duly  notified  of  the  non-acceptance,or  that  due 
diligence  had  been  used  for  that  purpose. 

The  law  on  this  point  is  correctly  laid  down, 
by  Chancellor  Kent  in  his  Commentaries.  He 
says  :  "If  several  parts,  as  is  usual,  of  a  bill 
of  exchange,  be  drawn,  they  all  contain  a  con- 
dition to  be  paid,  provided  the  others  remain 
unpaid, and  they  collectively  amount  to  one  bill 
and  a  payment  to  the  holders  of  either  is  good, 
and  a  payment  of  one  of  a  set  is  payment  of 
the  whole.  The  drawer  or  indorser,  to  be 
charged  on  non-acceptance  or  non  payment,  i& 
entitled  to  call  for  the  protest,  and  the  identi- 
cal bill,  or  number  of  the  set  protested,  before 
he  is  bound  to  pay  ;  and  it  would  be  sufficient 
to  produce  it  at  the  trial,  or  account  for  its  ab- 
sence. His  rights  attach  to  the  bill  dishonored, 
and  he  is  entitled  to  call  for  it.  He  may  want 
it  for  his  own  indemnity,  and  without  it  he- 
might  be  exposed  to  claims  from  some  bona 
fide  holder,  or  a  person  who  had  paid  supra, 
protest  for  his  honor."  3  Kent,  Com.,  109.  As- 
to  the  right  of  the  drawer  or  indorser  to  call 
for  the  protest,  the  Chancellor  must  be  consid- 
ered as  referring  to  a  foreign  bill,  no  protest 
being  necessary  in  respect  to  a  domestic  or  in- 
land bill. 
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Where  the  bill  has  been  protested  for  non- 
acceptance,  any  person  may  accept  it  supra 
protest  for  the  honor  of  the  bill,  the  drawer  or 
529*]  *any  particular  indorser.  This  usage 
promotes  the  negotiation  of  it, when  the  draw- 
er's credit  is  suspected, and  may  save  the  char- 
acter and  prevent  the  prosecution  of  some 
of  the  parties,  in  case  the  drawee  cannot  be 
found,  is  not  capable  of  accepting,  or  refuses. 
Chit.  Bills,  241  ;  3  Kent,  Com.,  87.  The  per- 
son accepting  supra  protest  subjects  himself  to 
the  same  obligations  as  if  the  bill  had  been  di- 
rected to  him  ;  and  if  he  accepts  for  the  hon- 
or of  the  drawer  or  indorser,  though  without 
his  knowledge,  he  has  a  remedy  against  such 
persons,  and  all  others  liable  to  them,  for  his 
responsibilities  assumed,  the  same  as  if  he  act- 
ed under  their  direction.  Chit.,  243;  3  Kent, 
Com.,  87  ;  1  Esp.  N.  P.,  113  ;  1  Ld.  Raym., 
575.  If  he  takes  up  the  bill  for  the  honor  of 
the  indorser,  he  stands  in  the  light  of  an  in- 
dorsee, paying  full  value  for  it,  and  has  the 
same  remedies  to  which  he  would  be  entitled 
against  all  prior  parties.  From  this  doctrine 
it  seems  to  me  clearly  to  follow,  that  if 
the  bill  presented  to  the  payees,  in  this  case, 
had  been  accepted  by  a  friend  of  the  defend- 
ant, for  his  honor, after  the  refusal  by  the  pay- 
ees to  accept,  the  defendant  would  be  bound 
to  indemnify  him, notwithstanding  a  recovery, 
on  the  number  of  the  set  produced  at  the  trial. 
It  is  true,  as  a  general  rule,  payment  of  one  of 
the  set  is  payment  of  the  whole,  but  if  the 
drawer  or  indorser  is  entitled  to  call  for  the 
identical  bill  dishonored,  before  he  is  obliged 
to  pay  it,  the  omission  to  do  so  would  subject 
him  to  the  charge  of  negligence,  and  make 
him,  notwithstanding,  accountable  to  the  per- 
son who  had  accepted  it  for  his  honor.  Indeed, 
if  he  stands  in  the  light  of  an  indorsee  for  the 
value  of  a  bill  transferred  before  clue,  there  is 
no  escape  from  this  liability.  His  security, 
therefore,  requires  that  he  should  be  allowed 
to  call  for  the  bill  protested  before  a  recovery 
is  permitted  to  be  had  against  him. 

The  view  of  the  law,  as  taken  by  CJiancellor 
Kent,  is  supported  by  several  approved  au- 
thorities. Chit.  Bills,  387  ;  2  Stark.  Ev.,  142; 
1  Saund.  PI.  &  Ev.,318,  275  ;  4Petersd.  Abr., 
536.  According  to  these  authorities  all  the 
sets  should  be  produced  in  case  of  a  foreign 
bill.  In  the  case  of  Kenworthy  v.  Hopkins,  1 
Johns.  Gas.,  107,  to  which  Chancellor  Kent  re- 
fers, to  sustain  his  qualification  of  thisrule.the 
53O*J  second  *of  the  set  was  declared  on, 
which  was  the  one  accepted,  and  the  only  one 
produced  at  the  trial.  It  was  there  objected 
that  notice  of  protest  for  non-payment  was  in- 
sufficient, on  the  ground  that  the  identical  bill 
protested  had  not  accompanied  it.  It  was  ac- 
companied by  one  of  the  set  that  had  not  been 
accepted  or  protested,  and  payment  was  re- 
fused on  that  ground.  The  court  decided  that 
the  holder  had  a  right  to  retain  the  bill  accept- 
ed, as  he  might  want  it  to  proceed  against  oth- 
er parties,  and  intimated  that  the  production 
or  presentation  of  it  was  essential  only  when 
payment  was  demanded.  The  marginal  note 
of  that  case  does  not  correctly  state  the  point 
decided  ;  nor  did  the  facts  call  for  an  exami- 
nation or  decision  of  the  question  as  there  stat- 
ed. The  note  would  sustain  the  ruling  of  the 
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judge  in  this  case  ;  it  is  there  laid  down  that 
where  one  of  a  set  of  three  bills  of  exchange 
on  London  was  protested  for  non-payment,  it 
was  held  an  action  might  be  maintained  here 
against  the  indorsers  on  one  of  the  set  not  pro- 
tested, with  the  protest  of  the  other.  In  truth, 
the  point  particularly  examined  in  that  case  is 
no  longer  of  any  importance,  because  the  bet- 
ter opinion  now  is,  that  a  copy  of  the  bill  and 
protest  need  not  accompany  the  notice,  in  the 
case  of  a  foreign  bill.  Notice  of  the  fact  of 
non-acceptance  or  non-payment  is  sufficient. 
Chit.  Bills,  217,  and  cases  cited  ;  3  Kent, 
Com.,  93,  109  ;  3  Camp.,  334;  2  Esp.  N.  P., 
511;  10  Mass.,  5,  and  n.;  1  Selw.,  273;  4  Esp. 
N.  P.,  48.  Production  of  the  protest  at  the 
trial  is  all  that  is  necessary. 

Whether  the  bill  in  this  case  be  considered 
a  foreign  or  inland  bill  can  make  no  difference 
so  far  as  the  material  question  involved  is  con- 
cerned. The  rule  of  evidence  should  be  the 
same  in  both  cases  as  to  the  production  on  the 
trial  of  the  identical  bill  presented.  Eithet  may 
be  accepted  supra  protest,  and  the  reasons  for 
the  production,  or  accounting  for  the  absence 
of  the  protested  bill,  on  the  trial,  are  alike  ap- 
plicable in  both  cases.  In  Buckner  v.  Finley, 
2  Pet.,  586,  bills  of  exchange  drawn  in  one 
State.on  persons  residing  in  another, were  held 
to  partake  of  the  character  of  foreign  bills.  It 
had  before  been  held ;  in  Townsley  v.  Sumrall, 
Id.,  170,that  such  bills  were  to  be  deemed  for- 
eign, in  respect  *to  the  protest  and  [*531 
proof  of  dishonor.  A  different  opinion  had 
been  expressed  by  Mr.  J.  Van  Ness  in  Miller 
v.  Hackley,  5  Johns.,  375.  It  was  not,  howev- 
er, the  point  in  the  case,  and  should  not,  per- 
haps, be  considered  as  conclusive  upon  the 
court.  When  the  question  arises  directly  for 
consideration,  it  may  be  proper  to  review  it. 
The  convenience  of  trade  and  commerce  pre- 
ponderates strongly  in  favor  of  viewing  such 
bills  as  foreign,  so  far,  at  least,  as  respects  the 
protest  and  proof,as  then  the  certificate  of  the 
notary,  under  the  seal  of  office,  is  evidence  of 
the  protest  in  the  foreign  State,  without  any 
auxiliary  support,  and  is  so  received  in  all 
courts,  according  to  the  usage  and  custom  of 
merchants. 

We  have  already  stated,  and  we  think  upon 
authority, that  the  holder  need  not  accompany 
the  notice  of  non-acceptance  with  a  copy  of 
the  bill  and  protest,  and  the  only  question  left 
for  consideration,  upon  this  branch  of  the  case, 
is,  whether  the  notice  was  directed  to  the  right 
place, and  with  reasonable  diligence.  Of  this, 
upon  the  evidence.we  cannot  entertain  a  doubt. 
It  was  mailed  for  the  defendant,  the  day  of 
the  refusal  by  the  drawees  to  accept, to  a  place 
where,  upon  inquiry,  the  notary  ascertained 
the  defendant  resided,  and  where  the  bill  was 
drawn.  At  all  events,  the  defendant  cannot 
be  permitted  to  raise  the  question  of  proper 
diligence,  in  endeavoring  to  ascertain  the  place 
of  his  residence  after  prima facie  evidence  on 
the  subject,  when  he  does  not  pretend  that  his 
place  of  residence  was  in  fact  at  a  place  differ- 
ent from  that  to  which  the  notice  was  di- 
rected. 

New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in— 20  Wend.,  84;  34  N.  T.,  415 ;  4  How.  U.S., 
285 ;  40  Am.  Dec.,  205  (14  N.  H.,  540). 
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AMERICAN  INS.  Co.  v.  OGDKN. 


532*1    *THE    AMERICAN  INSURANCE 
COMPANY 

v. 
OGDEN  &  M'COMB. 

Marine  Insurance  —  Seaworthiness  —  Implied 
Warranty  of — Relates  Only  to  Commencement 
of  Risk — Abandonment  as  for  a  Total  Loss — 
Repairs. 

Seaworthiness  is  an  implied  warranty  in  a  policy 
•of  insurance ;  it  relates,  however,  only  to  the  com- 
mencement of  the  risk— if  it  be  then  broken,  the 
insurer  is  discharged  from  liability :  but  a  breach  of 
this  warranty  after  the  commencement  of  the  risk, 
does  not  discharge  the  insurer  from  loss  subse- 
quently happening1,  unless  such  loss  be  the  conse- 
quence of  unseaworthiness. 

It  is  not  necessary  that  the  injury  to  a  vessel  by 
the  perils  insured  against  should  in  all  cases  exceed 
one  half  her  value,  to  justify  an  abandonment  as 
for  a  total  loss  ;  the  inability  of  the  master  to  pro- 
cure the  necessary  funds  to  make  repairs  is  a  valid 
cause  of  abandonment,  although  the  vessel  be  in 
the  port  of  destination,  and  not  in  an  intermediate 
port  or  port  of  necessity.  Mr.  Justice  Bronson  dis- 
.senting. 

Citations-11  Pick.,  227  ;  1  Mann.  &  R..  673  ;  S.  C., 
17  Com.  Law.  R.,  283 :  2  Barn.  &  Aid.,  320 ;  1  T.  R., 
608;  2  Burr.,  683;  2  Marsh.,  562 :  Park.,  194;  3  Mas., 
65 ;  3  Kent,  Com.,  322 ;  5  Pet.,  604 ;  9  Cow.,  168  ;  2  Cai. 
Cas.,  157. 

TERROR  from  the  Superior  Court  of  the  City 
-IJ  of  N.  Y.  This  was  an  action  on  a  policy 
of  insurance  on  three  fourths  of  a  schooner, 
effected  by  Ogden  &  M'Comb,  as  the  agents  of 
the  owner — loss  payable  to  them.  The  policy 
was  on  time  for  6  months  from  Nov.  17,  1829 
— sum  insured,  $1,800.  The  vessel  sailed  Nov. 
26,  on  a  voyage  from  N.  Y.  to  Charleston, 
from  thence  to  Norfolk,  and  from  thence  to 
St.  Thomas,  in  the  West  Indies.  While  going 
into  Charleston  harbor  and  while  the  vessel 
was  in  charge  of  a  pilot,  the  small  bower  an- 
chor was  lost  on  the  outward  bar.  The  schoon- 
er did  not  go  up  to  the  city,  but  discharged  her 
•cargo,  which  consisted  of  stone,  about  one  and 
a  half  miles  from  the  city.  The  vessel  re- 
mained in  the  harbor  5  or  6  days;  the  pilot  en- 
gaged to  get  up  the  anchor,  but  did  not  do  so; 
and  the  wind  being  fair,  the  schooner  sailed 
for  Norfolk,  where  she  arrived  in  safety.  On 
her  arrival  there,  the  master  made  inquiries 
for  an  anchor,  but  could  not  procure  one  of  a 
suitable  size;  those  he  saw  were  too  heavy  or 
too  light.  g  He  remained  at  Norfolk  9  or  10 
days,  took  in  a  cargo  of  shingles,  and  proceed- 
ed on  his  voyage  to  St.  Thomas  Jan.  7.  Three 
days  afterwards  the  schooner  sprung  aleak  in 
consequence  of  a  heavy  cross  sea,  and  in  3 
days  more  she  encountered  a  severe  gale  of 
wind  with  a  heavy  sea;  her  sails  were  split  and 
the  mainmast  sprung,  and  the  vessel  became 
very  leaky.  She,  however,  succeeded  in  reach- 
-533*} ing  St.  *Thomas  Jan.  25.  The  master, 
after  making  inquiries  of  mechanics,  made  an 
estimate  that  the  vessel  could  not  be  repaired 
and  rendered  seaworthy  for  less  than  $1,700. 
The  cargo  was  discharged,  and  a  survey  was 
taken  of  the  vessel  by  three  surveyors  ap- 
pointed by  the  U.  S.  Consul,  who  reported  that 
the  repairs  might  be  made  for  $800  or  $900. 
The  master  was  wholly  destitute  of  funds;  the 


NOTE.—  Marine  insurance  —  Seaworthiness  —  Im- 
plied warranty  of.  See  Silva  v.  Low,  1  Johns.  Cas., 
184,  note ;  Barnwell  v.  Church,  2  Cai.,  217,  note ;  Fon- 
taine v.  Phoenix  Ins.  Co.,  10  Johns.,  58,  note. 
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consignees  of  the  cargo  refused  to  make  ad- 
vances, the  freight  having  been  previously 
drawn  for,  and  they  holding  a  protested  draft 
for  the  same;  and  money  could  not  be  obtained 
on  bottomry,  although  the  master  attempted  to 
raise  money  in  that  way  for  the  purpose  of 
making  repairs.  Under  these  circumstances, 
the  vessel  was  sold  at  auction,  and  brought  only 
the  sum  of  $388.32.  The  plaintiffs  abandoned 
as  for  a  total  loss.  The  Insurance  Company 
offered  to  pay  the  damage  as  estimated  by  the 
surveyors  at  St.  Thomas;  which  offer  the 
plaintiffs  refused,  and  brought  their  suit.  The 
counsel  for  the  defendants  requested  the  judge 
to  charge  the  jury:  1.  That  St.  Thomas  being 
the  port  of  destination,  the  inability  of  the 
master  to  procure  there  the  necessary  funds 
for  repairing  the  vessel  was  not  a  sufficient 
ground  of  abandonment;  2.  That  the  policy 
being  on  time,  the  warranty  of  seaworthiness 
attached  as  a  condition  precedent  at  the  com- 
mencement of  each  voyage  during  the  period 
which  it  covered,  and  that  it  being  admitted 
that  the  vessel  was  unseaworthy  from  the  want 
of  an  anchor  when  she  left  Charleston  and 
also  when  she  left  Norfolk,  the  defendants 
were  discharged  from  all  subsequent  perils;  or 
if  the  judge  was  of  a  different  opinion,  then 
that  he  should  charge  that  the  evidence  was 
not  sufficient  to  excuse  the  laches  of  the  mas- 
ter in  not  recovering  his  anchor  or  obtaining  a 
new  one  at  Charleston;  and  that,  therefore,  the 
defendants  were  discharged  from  all  subse- 
quent liability;  and  3.  That  if  the  judge  should 
be  of  opinion  that  the  laches  of  the  master  at 
Charleston  were  sufficiently  excused,  then  that 
he  should  charge  the  jury  that  it  was  the  duty 
of  the  master,  after  his  arrival  at  Norfolk,  if 
an  anchor  could  not  there  be  obtained,  to  pro- 
cure one  from  a  neighboring  port;  and  if  the 
jury  should  be  of  opinion  that,  by  sending  to 
Baltimore  or  N.  Y.,  or  any  other  neighboring 
port,  the  master  could  have  obtained  an  anchor 
*without  an  unreasonable  delay  of  [*534 
the  voyage,  then  that  the  defendants  were  en- 
titled to  their  verdict.  The  judge  charged  the 
jury  that  the  inability  of  the  master  to  procure 
the  necessary  funds  at  St.  Thomas  was  a  valid 
cause  of  abandonment,  and  further  instructed 
them  that  the  vessel  continued  to  be  covered 
by  the  policy  during  the  voyage,  and  that  the 
plaintiffs  were  entitled  to  recover  if  the  negli- 
gence and  laches  imputed  to  the  master  were 
sufficiently  excused,  and  that  the  material 
question  of  fact  on  that  point  was  whether  the 
master  made  use  of  due  diligence  at  Norfolk  to 
obtain  an  anchor.  The  defendants  excepted  to 
the  charge.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $2,161,  on  which  judgment  was 
rendered.  The  defendants  sued  out  a  writ  of 
error. 

Mr.  D.  Lord,  Jr.,  for  the  plaintiffs  in 
error,  insisted  that  seaworthiness  is  a  warranty; 
and  if  it  be  not  complied  with,  the  insurer  is 
discharged,  whether  the  loss  happen  from  a 
breach  of  that  particular  warranty,  or  from 
any  other  cause.  A  misrepresentation  avoids 
a  policy;  so  does  a  departure  from  the  regular 
course  of  a  voyage;  and  a  breach  of  warranty 
of  seaworthiness  should  have  the  like  effect.  1 
Phil.  Ins.,  117;  4  Esp.  N.  P.,  25.  If  an  anchor 
could  not  be  obtained  at  Norfolk,  the  vessel 
ought  to  have  remained  there  until  it  could 
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have  been  procured  from  some  other  place. 
Secondly,  he  insisted  that  the  want  of  funds 
or  credit  of  the  assured  to  obtain  needful  re- 
pairs at  any  of  the  ports  of  the  voyage,  as  dis- 
tinguished from  ports  of  necessity  or  interme- 
diate ports,  is  not  a  cause  for  abandonment, 
nor  a  peril  assumed  by  the  insurers.  The  as- 
sured may  abandon  when  the  repairs  will  ex- 
ceed one  half  the  value,  or  if  the  vessel  cannot 
be  repaired  without  any  fault  on  his  part. 
Here  the  assured  was  grossly  in  fault.  St. 
Thomas  was  one  of  the  ports  of  the  voyage, 
and  not  a  port  of  necessity;  the  master,  if  not 
supplied  with  funds,  should  have  been  fur- 
nished with  the  means  of  credit,  instead  where- 
of the  very  freight  was  hypothecated.  In  Van 
Buren  v.  Wilson,  9  Cow.,  168,  this  court  say, 
it  is  the  duty  of  owners  to  furnish  the  masters 
of  their  vessels  with  the  means  of  obtaining  all 
the  credit  which  the  exigencies  of  the  voyage 
535*]  may  require.  *The  mere  want  of  funds 
can  never  be  good  cause  of  abandonment. 

Mr.  S.  P.  Staples,  for  the  defendants  in 
error,  admitted  that  the  vessel  must  be  sea- 
worthy at  the  commencement  of  the  risk;  but 
contended  that  if  she  subsequently  became  un- 
seaworthy  the  insurer  was  not  discharged,  if 
the  assured  used  due  diligence  in  making  the 
necessary  repairs,  or  in  again  rendering  her 
seaworthy.  That  the  vessel  in  this  case  was 
uuseaworthy  at  the  commencement  of  the  risk 
was  not  pretended  on  the  trial,  and  the  ques- 
tion of  diligence  to  replace  the  lost  anchor  was 
submitted  to  the  jury,  who  found  upon  this 
point  for  the  plaintiffs,  and  their  decision  can- 
not be  reviewed  upon  a  writ  of  error.  He  ad- 
mitted that  every  breach  of  an  express  war- 
ranty avoided  a  policy,  but  contended  that  a 
misrepresentation  has  not  such  effect,  unless 
the  damage  which  occurs  grows  out  of  the 
misrepresentation.  A  continuing  implied  war- 
ranty of  seaworthiness  is  not  a  condition  pre- 
cedent, but  in  the  nature  of  a  misrepresenta- 
tion, and  unless  the  loss  which  occurs  arises 
from  unseaworthiness,  the  insurer  is  liable. 
The  case  of  Paddock  v.  Ins.  Co.,  11  Pick.,  227, 
goes  far  to  settle  the  question  that  the  obliga- 
tion of  the  assured  to  keep  a  vessel  seaworthy 
does  not  operate  as  a  condition  precedent,  but 
like  a  misrepresentation,  where  the  insurer  is 
not  liable  unless  the  damage  grows  out  of  the 
misrepresentation.  In  support  of  these  prop- 
osition, he  cited  1  Mann.  &~R.,  678;  S.  0.,  17 
Com.  L.  R,  283;  2  Barn.~&  Aid.,  320,  and 
Hughes  Ins.,  269.  He  further  contended  that 
the  master  having  used  his  best  exertions  to 
obtain  money  at  St.  Thomas  to  repair  the  ves- 
sel, and  having  failed  to  do  so,  was  authorized 
to  sell  the  vessel,  and  that  the  insurer  was  lia- 
ble. In  support  of  which  position,  he  cited 
Ins.  Co.  v.  Southgate,  5  Pet.,  604 ;  2  Phil.  Ins., 
115;  7  Wend.,  84. 

By  the  Court,  Savage,  Ch.  J.  The  points 
upon  which  the  plaintiffs  in  error  seek  to  re- 
verse the  judgment  below  are  two:  1.  That 
seaworthiness  of  the  vessel  is  a  warranty  and 
condition  of  the  contract  of  insurance,  and  the 
536*]  breach  of  it  discharges  *the  insurer 
from  the  time  of  its  occurrence.  2.  That  want 
of  funds  to  make  repairs  is  not  a  case  of  aban- 
donment. 

There  is  no  doubt  that  seaworthiness  of  the 
956 


vessel  insured  is  an  implied  warranty  or  con- 
dition. This  condition  is  complied  with,  if 
the  vessel  insured  is  in  a  proper  condition  to 
carry  the  cargo  actually  on  board  or  intended 
to  be  put  on  board  when  the  insurance  is  made. 
It  is  sufficient  that  the  vessel  is  in  a  fit  condi- 
tion for  the  voyage.  There  is  no  question  but 
that  the  vessel  in  this  case  was  seaworthy  at 
the  commencement  of  the  voyage,  and  contin- 
ued so  until  she  lost  her  anchor.  The  warranty 
of  seaworthiness  relates  to  the  beginning  of  the 
risk;  if  it  be  broken  at  the  commencement  of 
the  risk,  the  insurers  are  discharged  from  alL 
liability;  but  a  breach  of  this  warranty,  subse 
quent  to  the  commencement  of  the  risk,  does 
not  discharge  the  insurers  from  the  payment 
of  antecedent  losses;  nor  does  it  from  sub- 
sequent losses,  unless  the  loss  was  the  con- 
sequence of  such  unseaworthiness.  This  point 
was  recently  before  the  Supreme  Court  of 
Mass.,  in  Paddock  v.  Ins.  Co.,  11  Pick.,  227,. 
where  it  was  held  to  be  the  duty  of  the  in- 
sured to  keep  the  vessel  seaworthy  during  the 
voyage,  if  in  his  power;  and  if  she  is  rendered 
otherwise,  he  is  bound  to  supply  the  damage 
or  loss,  as  soon  as  he  conveniently  can.  If,  in 
consequence  of  his  neglect  to  do  so,  a  loss  en- 
sues, the  underwriter  will  not  be  liable;  but  if 
the  loss  was  not  attributable  to  the  neglect  of 
the  insured,  the  insurer  is  not  discharged;  for 
instance,  if  the  vessel  sails  without  sufficient 
anchors,  and  is  destroyed  by  lightning,  the 
underwriters  would  not  be  discharged.  In 
Holdsworth  v.  Wise,  1  Mann.  &  Ry.,  673;  8.  C., 
17  Com.  L.  R.,  283,  the  insurance  was  on  the 
ship  from  Belfast  to  her  port  of  delivery  in 
British  America  and  home.  When  she  sailed 
from  St.  Andrews,  New  Brunswick,  for  Valen- 
tia,  in  Ireland,  she  was  leaky,  and  made  from 
11  to  12  inches  of  water  every  two  hours.  It 
was  contended  that  the  warranty  implied  sea- 
worthiness in  the  ship  at  every  port  from 
which  she  sailed  in  the  course  of  the  voyage; 
but  the  court  were  unanimous  in  the  opinion 
that  the  implied  warranty  of  seaworthiness 
did  not  extend  so  far  as  to  require  seaworthi- 
ness at  every  port  from  which  she  might  de- 
part, in  the  course  of  the  voyage.  These  de- 
cisions *arein  accordance  with  reason  [*537 
and  the  general  principles  of  insurance.  See, 
also,  Weir  v.  Aberdeen,  2  Barn.  &  Aid.,  320. 
The  fact,  therefore,  that  the  vessel  ip  question, 
was  not  properly  supplied  with  anchors  when- 
she  left  Norfolk,  cannot  excuse  the  insurers, 
as  the  loss  was  sustained  from  an  injury  re- 
ceived by  the  winds  and  waves  while  the  ves- 
sel was  at  sea, where  it  was  totally  immaterial, 
as  to  the  injury,  whether  she  had  one  or  two- 
anchors  or  none  at  all. 

The  next  point  urged  in  behalf  of  the  insur- 
ers is,  that  the  want  of  funds  wherewith  ta 
make  repairs  is  not  a  good  ground  of  aban- 
donment. The  contract  of  insurance  is  a  con- 
tract of  indemnity,  and  the  policy  of  insurance 
is,  in  substance,  a  bond  of  indemnity.  The 
consideration  is  called  the  premium,  and  the 
contract  itself  receives  the  name  of  a  policy; 
but  the  difference  between  a  policy  of  insurance 
and  a  bond  of  indemnity  is  merely  in  name. 
Where  the  loss  is  only  partial,  the  amount  of 
such  loss  affords  the  indemnity  ;  where  the 
whole  subject  insured  is  lost,  the  whole  value 
must  be  paid,  to  indemnify  the  insured;  and  in 
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such  cases  the  analogy  between  a  policy  of  insur- 
ance and  the  bond  of  indemnity  is  perfect, with 
the  exception  that  in  partial  losses  the  whole 
amount  is  not  paid.  But  when  the  doctrine  of 
a  technical  total  loss  is  considered,  the  analogy 
fails.  Where  the  loss  is  actually  total,  then 
the  principle  of  indemnity  requires  payment 
•of  the  whole  loss;  but  where  the  loss  barely 
exceeds  one  half,  it  may  be  difficult  to  per- 
ceive how  the  right  to  abandon  and  recover  as 
for  a  total  loss  was  ever  deduced  from  the  ob- 
ligation to  indemnify.  The  right,  however, 
is  as  perfect,  under  the  construction  which  has 
long  been  given  to  policies  of  insurance  to  re- 
cover for  a  technical  total  loss,  as  for  an  actual 
total  loss,  or  a  partial  loss.  Mr.  J.  Buller,  in 
Mitchell  v.  Edie,  IT.  R.,608,and  Ld.  Mansfield, 
in  Oossv.  Withers,  2  Burr.,  683,  have  said,  that 
the  right  of  abandonment  is  one  which  ought 
not  to  be  extended,  and  for  the  reason  given, 
"  for  fear  of  letting  in  frauds."  The  cases  in 
which  the  insured  may  abandon,  and  thereby 
turn  that  which  is,  in  its  nature,  only  a  partial 
loss  into  a  total  loss,  are  enumerated  by  some  of 
the  writers  on  this  branch  of  the  law.  Accord- 
ing to  the  French  law,  the  right  of  abandonment 
538*]  *is  confined  to  five  cases,  to  wit:  capt- 
ure, shipwreck,  stranding,  arrest  of  princes, 
or  the  entire  loss  of  the  subject  insured.  The 
latter  case  is  explained  to  mean  where  there  is 
an  average  loss  or  damage,  which  exceeds  half 
the  value  of  the  goods  insured.  2  Marsh.,  562. 
By  the  new  code,  other  cases  are  admitted  to 
exist.  Park  says,  p.  194,  that  an  abandonment 
may  be  made,  and  the  insurer  held  liable  for  a 
total  loss,  if  the  damage  exceed  half  the  value 
of  the  thing;  or  if  the  voyage  be  lost,  or  so  in- 
terrupted that  the  pursuit  of  it  is  not  worth 
the  freight.  In  the  case  of  Peck  v.  Ins.  Co., 
8  Mas.,  65,  Mr.  J.  Story,  after  a  very  elaborate 
review  of  most  if  not  all  the  cases  on  this 
point,  comes  to  the  conclusion,  that  the  right 
of  abandonment  exists:  1.  "  Where  there  is 
a  forcible  dispossession  or  ouster  of  the  owner 
of  the  ship,  as  in  cases  of  capture;  2.  Where 
there  is  a  moral  restraint  or  detention,  which 
deprives  the  owner  of  the  free  use  of  the  ship, 
as  in  case  of  embargoes,  blockades  and  arrests 
by  sovereign  authority:  3.  Where  there  is  a 
present  total  loss  of  the  physical  possession 
and  use  of  the  ship,  as  in  case  of  submersion; 
4.  Where  there  is  a  total  loss  of  the  ship  for 
the  voyage,  as  in  case  of  shipwreck,  so  that 
the  ship  cannot  be  repaired  for  the  voyage  in 
the  port  where  the  disaster  happens;  and  last, 
Where  the  injury  is  so  extensive  that  by  rea- 
son of  it  the  ship  is  useless,  and  yet  the  neces- 
sary repairs  would  exceed  her  present  value." 
He  further  remarks:  "  If  there  be  any  general 
principle  that  pervades  and  governs  them,  it 
seems  to  be  this:  that  the  right  to  abandon  ex- 
ists, whenever,  from  the  circumstances  of  the 
case,  the  ship,  for  all  the  useful  purposes  of  a 
ship  for  the  voyage,  is  for  the  present  gone 
from  the  control  of  the  owner,  and  the  time 
when  she  will  be  restored  to  him  in  a  stale  to 
resume  the  voyage  is  uncertain  or  unreason- 
ably distant,  or  the  risk  and  expense  are  dis- 
proportioned  to  the  expected  benefit  and  ob- 
jects of  the  voyage.  In  such  a  case  the  law 
deems  the  ship,  though  having  a  physical  ex- 
istence; as  ceasing  to  exist  for  purposes  of  util- 
ity and.  therefore,  subjects  her  to  be  treated  as 
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lost."  The  conclusion  here  drawn  from  the 
cases  has  received  the  approbation  of  Chancel- 
lor Kent.  In  his  Commentaries  (3  Kent,  322) 
he  says:  "  The  conclusion  is  that  the  right  of 
abandonment  is  to  be  *judged  of  by  [*539 
all  the  circumstances  of  each  particular  case, 
and  that  there  is  no  general  rule,  that  the  in- 
jury to  the  ship  by  the  perils  insured  against 
must,  in  all  cases,  exceed  one  half  her  value,  to 
justify  an  abandonment."  The  case  of  the  Ins. 
Co.  v.  Southgate,  5  Pet.,  604,  exemplifies  this 
principle.  There  the  insurance  was  on  the 
schooner  Frances,  from  Curacoa,  or  a  port  of 
departure  in  the  West  Indies  or  on  The  Main 
to  a  port  in  the  U.  S.  On  her  voyage  from 
Carthagena  to  Norfolk  she  received  injuries 
which  made  it  necessary  for  her  to  return  to 
Carthagena;  on  entering  that  port  she  struck 
on  a  bar,  and  it  was  found  that  she  required 
considerable  repairs  in  her  hull  and  rigging. 
She  was  placed  under  the  care  of  the  Ameri- 
can Consul  at  Carthagena,  and  was  sold  by 
him.  On  the  argument  of  the  case  it  was  con- 
tended that  no  evidence  was  offered  to  show 
that  the  vessel  was  injured  beyond  half  her 
value,  and  that  only  extreme  necessity  will 
justify  a  sale  by  the  master.  On  the  other 
hand  it  was  contended  that  if  a  sale  was  neces- 
sary for  the  interest  of  all  concerned,  and  if  a 
discreet  owner,  under  similar  circumstances, 
would  have  sold  the  vessel,  then  the  sale  made 
by  the  captain  was  justifiable,  and  the  plaint- 
iffs had  a  right  to  abandon.  Whether  such  ne- 
cessity existed  was  a  question  of  fact.  The 
opinion  of  the  court  was  delivered  by  Mr.  J. 
Thompson.  He  states  that  the  court  below  had 
instructed  the  jury  that  if  the  vessel  could  not 
have  been  repaired  without  an  expenditure  ex- 
ceeding half  her  value  at  the  Port  of  Cartha- 
gena, after  such  repairs,  it  constituted  a  total 
loss.  "This  direction, "says  the  learned  judge, 
"  we  think  certainly  correct."  Upon  the  pro- 
priety of  the  sale  he  remarks,  "As  a  general 
proposition,  there  can  be  no  doubt  that  the  in- 
jury to  the  vessel  may  be  so  great  and  the  ne- 
cessity so  urgent  as  to  justify  a  sale.  There 
must  be  this  implied  authority  in  the  master, 
from  the  nature  of  the  case.  He,  from  neces- 
sity, becomes  the  agent  of  both  parties,  and 
is  bound  in  good  faith  to  act  for  the  benefit  of 
all  concerned;  and  the  underwriter  must  an- 
swer for  the  consequences,  because  it  is  within 
his  contract  of  indemnity.  He  adds,  that  all 
the  circumstances  must  be  submitted  to  the 
jury,  and  they  must  find  both  the  necessity 
and  good  faith  of  the  master,  in  order  to  jus- 
tify the  sale. 

*In  the  case  under  consideration,  the  [*54O 
counsel  for  the  defendants  below  raised  no 
question  of  fact  for  the  jury  upon  the  bona 
fides  or  the  discretion  of  the  master  ;  they  re- 
quested the  presiding  judge  to  charge,  as  mat- 
ter of  law,  that  St.  Thomas  being  the  port  of 
destination,  the  inability  of  the  master  to  pro- 
cure there  the  necessary  funds  for  repairing 
the  vessel,  supposing  such  inability  to  be 
proved,  was  not  a  sufficient  ground  of  abandon- 
ment. The  learned  judge  instructed  the  jury 
that  the  inability  of  the  master  to  procure  the 
necessary  funds  at  St.  Thomas  was  a  valid 
cause  of  abandonment.  This  presents  the  point 
whether  the  inability  to  procure  funds,  in 
other  words,  the  inability  to  repair  the  vessel, 
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was  a  good  cause  of  abandonment.  For  the 
purpose  of  deciding  this  question,  it  must  be 
admitted  that  this  inability  was  real,  and  that 
the  captain  in  making  the  sale  acted  for  the 
benefit  of  all  concerned.  The  omission  to  put 
any  question  to  the  jury  is  an  admission  both 
of  the  necessity  and  good  faith  of  the  transac- 
tion. These  facts  conceded,  it  seems  to  me  to 
come  precisely  within  the  case  of  Ins.  Co.  v. 
Soulhgate.  In  the  language  of  Mr.  J.  Thomp- 
son in  that  case  :  "He  (the  master),  from  ne- 
cessity, becomes  the  agent  of  both  parties,  and 
is  bound  in  good  faith  to  act  for  the  benefit  of 
all  concerned  ;  and  the  underwriter  must  an- 
swer for  the  consequences,  because  it  is  within 
his  contract  of  indemnity."  The  circumstance 
of  St.  Thomas  being  the  port  of  destination  as 
to  that  particular  voyage  seems  to  have  been 
thought  of  consequence  ;  whether  it  would  be 
so  or  not,  I  need  not  inquire,  as  the  policy  in 
this  case  was  on  time,  and  the  time  only  half 
expired.  Although  it  is  true,  therefore,  that 
where  the  damage  exceeds  half  the  value  of  the 
vessel,  the  insured  may  abandon  whether  the 
master  is  furnished  with  funds  or  not  ;  yet  it 
is  also  true  that  the  right  to  abandon  does  not 
in  all  cases  depend  upon  the  amount  of  dam- 
ages ;  but  as  was  said  in  Peale  v.  Ins.  Co.,  the 
right  exists  in  all  cases  where  the  ship  is  gone 
from  the  control  of  the  insured  ;  where  the 
voyage  is  broken  up  ;  and,  as  in  Ins.  Co.  v. 
Soulhgate,  where  a  sale  of  the  ship  has  become 
necessary  for  the  interest  of  all  concerned. 
This  case  falls  within  the  latter  class  ;  the 
voyage  was  broken  up,  and  that  by  a  peril  in- 
54: 1*]  sured  against ;  *the  vessel  was  entirely 
useless  without  repairs  ;  and  those  repairs  the 
master  could  not  make  for  want  of  funds.  But 
it  was  said  that  the  owners  were  bound  to  fur- 
nish the  masters  of  vessels  with  the  means  of 
obtaining  all  the  credit  which  the  exigencies  of 
the  voyage  may  require.  9  Cow.,  168.  That 
was  said  arguendo,  it  must  be  remembered,  in 
an  action  by  a  seaman  against  the  owners  to 
recover  his  wages,  and  not  in  an  action  be- 
tween the  assured  and  insurer  upon  the  policy. 
In  this  case  the  master  had  all  the  means  of 
acquiring  credit  which  the  control  of  the  ship 
gave  him,  which  in  this  action  I  think  is  suffi- 
cient. On  the  whole,  therefore,  the  judgment 
of  the  Superior  Court  seems  to  be  correct,  and 
should  be  affirmed. 

The  following  dissenting  opinion  was  deliv- 
ered by  Mr.  Justice  Bronson : 

I  am  unable  to  agree  with  my  brethren  in  the 
opinion  that  there  was  any  valid  ground  for 
the  abandonment.  The  master  estimated  the 
expense  of  repairing  the  schooner  at  $1,700; 
but  according  to  the  survey  which  he  after- 
wards procured  to  be  made,  the  repairs  would 
not  have  cost  above  half  that  sum.  The  survey 
by  competent  persons  specially  appointed, 
rather  than  the  opinion  of  the  master,  should 
govern  in  such  a  case ;  but  whichever  may 
have  been  right,  it  was  not  pretended  that  the 
vessel  had  been  damaged  to  half  her  value.  She 
was  in  the  port  of  destination.  The  master  tes- 
tified that  he  had  no  funds  whatever  on  his  ar- 
rival at  St.  Thomas  ;  that  he  had  not  even 
been  supplied  with  money  for  the  ordinary  ex- 
penses of  the  voyage.  He  could  not  obtain 
money  to  make  repairs  from  the  consignee, 


and  failed  in  an  attempt  to  raise  it  on  bot- 
tomry. Under  these  circumstances  the  insurers 
insisted  that  the  mere  want  of  funds  to  make 
repairs  in  the  port  of  destination  did  not  con- 
stitute a  valid  ground  for  abandoning  ;  but  the 
learned  judge  charged  the  jury  "  that  the  ina- 
bility of  the  master  to  procure  the  necessary 
funds  at  St.  Thomas  was  a  valid  cause  of 
abandonment." 

I  cannot  subscribe  to  this  doctrine.  The  as- 
sured sends  out  the  vessel  without  furnishing 
the  master  with  a  single  dollar  *to  pay  [*542 
any  necessary  expenses  ;  he  has  no  credit  with 
his  correspondent,  the  consignee,  nor  with  any- 
one else  residing  at  the  place  to  which  the  ves- 
sel is  sent  ;  and  he  is  still  permitted  to  recover 
as  for  a  total  loss  on  the  single  ground  of  the 
inability  of  the  master  to  procure  the  necessary 
funds  to  make  repairs  ;  and  this,  too,  without 
reference  to  the  extent  of  damage  to  the 
schooner  in  comparison  with  her  value.  Want 
of  funds  to  repair  damages  has  sometimes  been 
taken  into  consideration  in  connection  with 
other  circumstances  ;  and  in  a  port  of  necessity 
it  may  be  an  important  if  not  a  controlling 
fact.  But  no  case  was  cited  on  the  argument, 
and  I  think  none  can  be  found  in  the  books,, 
where  the  want  of  funds  in  the  port  of  desti- 
nation has  of  itself  been  held  a  sufficient 
ground  of  abandonment.  The  counsel  for  the 
assured  referred  to  the  case  of  Ins.  Co.  v. 
Southgate,  5  Pet.,  604  ;  but  that  case  does  not, 
I  think,  advance  a  single  step  towards  sup- 
porting the  decision  of  the  Superior  Court.  As 
I  read  that  case,  there  were  three  general  ques- 
tions: first,  whether  there  was  sufficient  ground 
for  abandoning  ;  second,  whether  an  abandon- 
ment had  in  fact  been  made ;  and  third,  whether 
there  was  such  a  necessity  as  would  justify  the 
sale  which  had  been  made  of  the  vessel  by  the 
master.  The  last  two  questions  have  nothing 
to  do  with  the  case  under  consideration.  In  re- 
lation to  the  first,  the  Circuit  Court  of  the  Dis- 
trict of  Maryland  gave  the  following  instruc- 
tion— "  that  if  the  jury  find  from  the  evidence, 
that  the  damage  done  to  the  schooner  Frances 
by  any  perils  of  the  sea  on  the  voyage  insured 
could  not  be  repaired  without  an  expenditure 
of  money  to  an  amount  exceeding  half  her 
value,  at  the  Port  of  Carthagena,  after  such 
repairs,  then  such  damage  constitutes  a  total 
loss,  and  the  plaintiffs  are  entitled  to  recover." 
The  right  to  abandon  and  recover  as  for  a  total 
loss  was  expressly  put  upon  the  ground  that 
the  damage  must  exceed  half  the  value  of  the 
vessel  when  repaired  ;  a  familiar  and  well  set- 
tled doctrine.  Whether  the  case  had  been  made 
out  in  evidence  or  not  was  a  question  of  fact 
for  the  jury,  and  if  their  verdict  was  not  war- 
ranted by  the  evidence,  it  could  not  be  re- 
viewed on  a  writ  of  error.  The  discussion  as 
to  the  right,  of  abandonment  was  as  to  the 
place  where  the  value  of  the  vessel  was  to  be 
ascertained  ;  and  the  *court  held  it  was  [*543 
the  place  where  the  injury  happened.  So  far 
is  this  decision  from  supporting  the  doctrine 
for  which  the  defendants  in  error  contend, 
that  the  want  of  funds  or  the  inability  of  the 
master  to  procure  them  is  not  so  much  as  men- 
tioned in  the  case  ;  and  the  validity  of  the 
abandonment  was  distinctly  placed  upon 
another  ground.  Whether  there  was  such  a  ne- 
cessity as  would  justify  the  sale  of  the  schooner 
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by  the  master,  was  another  and  a  distinct 
question,  with  which  the  court  of  review  had 
nothing  to  do  beyond  the  inquiry  whether  the 
law  had  been  properly  expounded  to  the  jury; 
and  the  facts  upon  which  this  question  arose 
are  not  mentioned  in  the  report. 

I  shall  not  go  into  an  examination  of  the 
cases.  If  the  decision  of  the  judge  on  the  trial 
does  not  rest  upon  the  ground  of  authority 
(and  none  was  adduced  on  the  argument),  it 
cannot,  I  think,  be  sustained  upon  any  general 
principle  applicable  to  the  law  of  insurance. 
The  contract  of  insurance  is  a  contract  of  in- 
demnity. The  underwriter  agrees  that  he  will 
pay  all  such  loss  or  damage  as  the  assured  may 
sustain  by  any  of  the  perils  to  which  the  policy 
extends.  There  is  nothing  in  the  nature  of  the 
contract  to  warrant  the  doctrine  of  abandon- 
ment, by  which  the  assured  is  permitted  to 
turn  a  partial  into  a  total  loss  ;  and  although 
that  doctrine  is  now  well  established,  the  pol- 
icy of  its  original  introduction  has  been  ques- 
tioned by  high  authority,  and  it  ought  not,  I 
think,  to  be  extended  beyond  the  cases  in 
which  it  has  already  been  allowed.  Permitting 
the  assured  to  abandon  and  recover  as  for  a 
total  loss,  where  the  deterioration  of  the  sub- 
ject insured  only  exceeds  by  a  fraction  the  half 
of  its  value,  was  going  a  great  way  ;  and  this 
rule,  as  was  remarked  by  Chancellor  Lansing, 
in  Smith  v.  Bell,  2  Cai.  Cas.,  157,  originated 
"in  the  convenience  of  having  a  determinate 
and  precise  test  in  all  cases,  which,  by  its  uni 
versality  and  uniformity,  may  render  inquiries 
into  minute  objects,  rather  calculated  to  per- 
plex than  to  elucidate,  unnecessary." 

What  will  be  the  practical  effect  of  the  rule 
laid  down  by  the  judge  on  the  trial  of  this  case? 
It  will  open  a  wide  door  to  fraud.  The  owner 
may  send  out  his  ship  without  funds  and  with- 
out credit  and  then,  for  the  want  of  some  trifling 
544*]  *sum  of  money,  he  may  break  up  the 
adventure  and  turn  the  property  over  to  the 
insurer;  and  this,  too,  in  the  port  of  destina- 
tion, where  at  least  he  ought  to  have  either 
funds  or  credit  if  not  in  other  places.  9  Cow., 
168.  Besides  the  danger  of  fraud,  there  will 
no  longer  be  any  "determinate  and  precise 
test,"  for  the  regulation  of  the  right  to  aban- 
don; and  there  is  much  reason  to  apprehend 
that  this  doctrine  will  lead  to  interminable  con- 
troversy. When  may  the  assured  abandon,  and 
when  is  the  insurer  bound  to  accept  the  aban- 
donment and  pay  as  for  a  total  loss?  When  we 
depart  from  the  settled  rule  on  that  subject, 
what  amount  of  damage  and  consequent  want 
of  funds  will  warrant  an  abandonment?  If  the 
damage  need  not  amount  to  one  half  the  value 
of  the  subject  insured,  must  it  be  one  third  or 
will  a  quarter  or  one  tenth  answer  the  purpose? 
May  the  owner  recover  as  for  a  total  loss  be- 
cause the  master  was  unable  to  procure  the  nec- 
essary funds  to  supply  the  place  of  a  lost  anchor 
or  a  chain  cable?  The  rule  laid  down  on  the 
trial  sheds  no  light  on  these  inquiries.  It  is  no 
less  important  in  commercial  than  in  other  pur- 
suits, that  the  rights  and  the  duties  of  parties 
should  be  as  accurately  defined  as  the  nature  of 
the  case  will  permit.  The  merchant,  on  the 
one  hand,  should  be  able  to  ascertain,  with 
reasonable  certainty,  the  circumstances  which 
will  authorize  him  to  call  on  the  underwriter 
for  the  payment  of  a  total  loss ;  and  on  the  other 
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the  insurer  should  know  what  is  the  extent  of 
his  liability.  The  amount  of  premium  to  be 
paid  and  received  depends  essentially  upon  this 
principle;  and  beyond  this,  without  abiding  by 
well  defined  rules  so  far  as  they  have  been 
settled,  and  laying  down  others  with  equal  ac- 
curacy wherever  it  is  practicable,  it  cannot  be 
expected  that  interested  parties  will  be  able  to 
agree  as  to  their  respective  rights  and  obliga- 
tions. The  consequences  must  be  that  the  courts 
will  be  called  upon  to  adjust  every  loss,  and 
the  merchant  will  suffer  all  the  inconvenience 
of  awaiting  the  uncertain  issue  of  a  protracted 
litigation,  before  he  can  embark  his  capital  in 
some  new  enterprise.  I  think  the  judgment  of 
the  Superior  Court  should  be  reversed. 
Judgment  affirmed. 

Reversed-20  Wend.,  287. 

Cited  in— 1  Bos.,  70;  8  Bos.,  54;  9  Allen,  226. 


*SCRUGHAM  «.  WOOD.       [*545 

Deed — Held  Complete  and  Valid  in  Absence  of 
Formal  Delivery. 

Where  a  deed  of  lands  is  prepared  for  execution, 
read,  signed  by  both  parties  and  acknowledged  as 
their  deed,  before  an  officer  authorized  to  take  ac- 
knowledgments, it  is  a  complete  and  vajid  deed,  not- 
withstanding the  witnesses  present  at  its  execution 
unite  in  testifying  that  there  was  no  formal  deliv- 
ery of  it,  and  the  deed,  after  the  death  of  the  grant- 
or, be  found  in  his  secretary  among  his  private 
papers. 

Citations— 4  Kent,  Com.,  455,  456;  1  Johns.  Ch., 
240,  256 ;  17  Johns.,  548, 577;  5  Barn.  &  C.,  671. 

TERROR  from  the  Superior  Court  of  the  City 
J-J  of  N.  Y.  This  was  an  action  of  ejectment 
to  recover  the  dower  which  had  been  admeas- 
ured to  Mary  Scrugham.  as  the  widow  of  her 
late  husband,  William  W.  Scrugham.  The  de- 


NOTE.— Deeds— Delivery—  What  sufficient. 

Deliver)!  is  essential  to  the  validity  of  a  deed.  Jack- 
son v.  Bard,  4  Johns.,  430 ;  Church  v.  Oilman,  post, 
p.  656 ;  Mitchell  v.  Bartlett,  51  N.  Y.,  447 ;  Best  v. 
Brown,  25  Hun.  223:  Stiles  v.  Brown,  16  Vt.,  563: 
Fisher  v.  Hall.  41  N.  Y.,  421 ;  Fisher  v.  Beckworth,  30 
Wis.,  55 ;  Oliver  v.  Stone,  24  Ga.,  63 ;  Fairbanks  v. 
Metcalf ,  8  Mass.,  230 :  Fletcher  v.  Mansur,  5  Ind.,  267: 
Johnson  v.  Farley,  45  N.  Y..  510 ;  Cook  v.  Brown,  34 
N.  H.,  476 ;  Armstrong  v.  Stovall,  26  Miss.,  275 : 
Overman  v.  Kerr,  17  Iowa,  486;  Younge  v.  Guil- 
beau,  70  U.  S.  (3  Wall.),  641:  1  Wood  Conv.,  193; 
Shep.  Touch.,  57 ;  Co.  Litt.,  35  b ;  3  Washb.  Real 
Prop.,  282. 

As  to  what  amounts  to  a  delivery  much  depends  upon 
the  intention  of  the  parties  and  the  circumstances 
of  each  case.  For  examples,  see  Verplank  v. 
Sterry,  12  Johns.,  536 :  Methodist  Church  v.  Jaques, 
1  Johns.  Ch.,  450 ;  Roberts  v.  Jackson,  1  Wend.,  478 ; 
Souverbye  v.  Arden.  1  Johns.  Ch.,  240 ;  Ruggles  v. 
Lawson,  13  Johns.,  285 ;  Jackson  v.  Leek,  12  Wend., 
105;  Hathaway  v.  Payne,  34  N.  Y.,  192;  Day  v. 
Mooney,  6  Sup.  Ct.,  382 ;  Fryer  v.  Rockefeller,  63  N. 
Y.,  268;  Chamberlain  v.  Woodward.  22  Hun.  440: 
Shrader  v.  Banker,  65  Barb.,  608 :  Stilwell  v.  Hub- 
bard,  20  Wend.,  44 ;  Tooley  v.  Dibble,  2  Hill.  641 : 
Goodell  v.  Pierce,  2  Hill,  659 :  Jackson  v.  Phipps,  12 
Johns.,  418;  Wilsey  v.  Dennis,  44  Barb.,  354 :  Brown 
v.  Austen,  35  Barb..  341 ;  Elsey  v.  Metcalf,  1  Den.,  323; 
Fonda  v.  Sage,  48  N.  Y.,  173 ;  Mott  v.  Ackerman,  92 
N.  Y.,  539 ;  Dayton  v.  Newman.  19  Pa.  St..  194 ;  War- 
ren v.  Sweet,  31  N.  H.,  332 ;  Eckman  v.  Eckman,  55 
Pa.  St.,  269 ;  Hatch  v.  Bates.  54  Me.,  136 :  Henrichsen 
v.  Hodgen,  67  111.,  179 ;  Duncan  v.  Pope,  47  Ga.,  445; 
Preuteman  v.  Baker,  30  Wis.,  644;  11  Am.  Rep.,  592: 
Berry  v.  Anderson,  22  Ind.,  41 ;  3  Washb.  Real  Prop., 
282,  etc.,  and  authorities  there  cited. 

Complete  delivery  requires  acceptance.  Ward  v. 
Winslow,  4  Pick.,  518 ;  Comer  v.  Baldwin,  16  Minn., 
172 ;  Stewart  v.  Redditt,  3  Md.,  67 ;  Newlin  v.  Beard. 
6  W.  Va.,  110 ;  Commonwealth  v.  Jackson,  10  Bush, 
424. 
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fense  set  up  was,  that  three  days  before  the 
marriage  the  husband  executed  a  deed  in  trust 
for  the  benefit  of  his  children,  by  which  he  con- 
veyed all  his  real  estate  to  the  grantees  in  such 
deed,  of  whom  the  plaintiff  was  one.  The 
trusts  were,  that  the  grantor  should  be  permit- 
ted, during  his  lifetime,  to  possess  and  enjoy 
the  premises  for  the  purpose  of  enabling  him 
to  apply  the  proceeds  to  the  support  and  edu- 
cation of  his  children,  and  after  his  death  that 
the  property  should  go  to  his  children.  The 
deed  was  signed  by  the  grantor  and  the  trust- 
ees, and  was  acknowledged  by  all  the  parties 
in  the  usual  manner  before  a  commissioner  of 
deeds,  who  indorsed  a  certificate  of  acknowl- 
edgment upon  it  and  delivered  it  to  the  grantor. 
The  deed  was  recorded,  and  after  the  death  of 
the  grantor,  was  found  among  his  private  pa- 
pers in  his  secretary.  The  commissioner  was 
examined  as  a  witness  and  stated  that,  at  the 
request  of  the  grantor,  he  took  the  deed  after 
it  was  drawn,  to  the  house  of  the  present  plaint- 
iff; the  grantor  accompanied  him,  he  read  the 
deed  and  the  parties  severally  signed  it;  he  asked 
them  if  they  acknowledged  it  and  had  executed 
it  for  the  uses  and  purposes  therein  mentioned 
— to  which  they  all  assented.  He  had  no  recol- 
lection of  any  formal  delivery  of  the  deed.  An- 
other witness  present  at  the  same  time  stated 
that  nothing  was  said  about  a  delivery,  and  that 
there  was  no  delivery  either  in  words  or  acts. 
54(>*]  The  plaintiff  *offered  to  prove  that 
subsequent  to  the  marriage  the  husband  stated 
to  a  brother  of  the  plaintiff  that  he  had  made 
provision  for  his  sister,  and  in  case  of  his  death 
she  would  be  abundantly  provided  for ;  and 
further,  she  offered  to  prove  that  her  husband's 
personal  property  was  not  equal  to  the  pay- 
ment of  his  debts  by  $3,000,  and  that  the  trust 
deed  covers  the  whole  of  his  real  property, 
which  is  worth  $15,000.  The  judge  refused  to 
receive  such  evidence,  and  charged  the  jury 
that  it  is  necessary  to  the  validity  of  a  deed, 
that  it  should  be  delivered  and  accepted  by  the 
grantee;  that  in  the  present  case  the  deed  was 
executed  by  both  parties;  that  the  grantor  was 
the  cestuigue  trust,  and  as  much  or  more  inter- 
ested in  the  deed  than  the  grantees,  who  were 
mere  trustees;  that  it  was  executed  in  the  usual 
manner;  and  that  the  trustees  having  executed 
it  and  covenanted  to  perform  the  trusts,  the 
jury  ought  to  consider  the  deed  as  valid,  and 
consequently  find  for  the  defendant.  The  jury, 
accordingly,  found  for  the  defendant.  The 
plaintiff  having  excepted  to  the  decision  and 
charge  of  the  judge,  sued  out  a  writ  of  error. 

Mr.  S.  A.  Foote,  for  plaintiff  in  error. 

Mr.  P.  A.  Jay,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  facts  in  the  bill 
of  exceptionsare  abundantly  sufficient  to  justify 
the  charge  of  the  court  below, and  the  verdict  of 
the  jury.  No  one  can  doubt,  from  the  account 
of  the  execution  of  the  deed  given  by  the  com- 
missioner, in  connection  with  the  previous  pre- 
paration of  it  at  the  instance  of  Scrugham, 
that  it  was  the  understanding  and  intent  of  all 
parties  at  the  time  of  the  execution  and  ac- 
knowledgment, that  it  was  delivered,  or  in 
other  words,  that  the  family  settlement  was 
complete. 

The  position  to  be  found  in  the  learned  Com- 
mentaries of  Chancellor  Kent  (4th  vol. ,  455, 
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456),  that  "If  both  parties  be  present,  and  the 
usual  formalities  of  execution  take  place,  and 
the  contract  is  to  all  appearance  consummated 
without  any  conditions  or  qualifications  an- 
nexed, it  is  a  complete  and  valid  deed,  not- 
withstanding *it  be  left  in  the  custody  [*547 
of  the  grantor,"  is  amply  sustained  by  the  au- 
thorities referred  to  by  him.  He  had,  in  the 
case  of  Souverbye  v.  Arden,  1  Johns.  Ch.,  240, 
before  fully  considered  and  reviewed  all  the 
leading  cases  on  the  point,  both  in  law  and 
equity,  and  in  the  opinion  delivered  by  him 
as  Chancellor,  the  above  proposition  will  also 
be  found,  p.  256.  It  has  received  confirmation 
bv  subsequent  cases,  both  here  and  in  the  En- 
glish courts.  17  Johns.,  548,  577;  5  Barn.  &  C., 
671.  The  position  extracted  by  the  reporter 
from  the  last  case  is  as  follows:  "Where  a 
party  to  an  instrument  seals  it,  and  declares  in 
the  presence  of  a  witness  that  he  delivers  it  as 
his  deed,  but  keeps  it  in  his  own  possession, 
and  there  is  nothing  to  qualify  that, or  to  show 
that  the  executing  party  did  not  intend  it  to  op- 
erate immediately,  except  the  keeping  the  deed 
in  his  hands,  it  is  a  valid  and  effectual  deed  ; 
and  delivery  to  the  party  who  is  to  take  by  the 
deed,  or  to  any  person  for  his  use  is  not  essen- 
tial." It  would  be  useless  to  go  over  the  cases 
again  after  the  review  of  them  in  the  Court  of 
Chancery  here,  and  the  K.  B.  in  England,  and 
a  concurrence  in  the  same  conclusion.  Besides, 
this  case  is  stronger  than  either  of  the  two  to 
which  I  have  referred,  because,  as  justly  re- 
marked in  the  court  below,  the  grantor  was 
much  more  interested  in  the  execution  and  pres- 
servation  of  the  deed  than  either  of  the  trust- 
ees; and  the  fact  of  its  being  in  his  possession 
at  his  death,  therefore,  does  not  under  the  cir- 
cumstances of  the  case,  necessarily  create  any 
presumption  against  the  idea  that  a  delivery 
was  intended  at  the  time  of  its  execution.  The 
facts  offered  to  be  proved  were  properly  ex- 
cluded, as  they  had  no  pertinent  bearing  upon 
the  point  in  issue.  If  they  proved  anything, 
it  was  that  Scrugham  had  made  special  pro- 
vision, before  his  death,  for  the  maintenance 
of  the  plaintiff  after  his  decease,  and  tended 
rather  to  negative  the  idea  that  he  expected  she 
would  be  provided  for  by  means  of  her  dower. 
Judgment  affirmed. 

Cited  in  —20  Wend.,  46 ;  4  Edw.,  695 ;  14  Hun,  480  : 
6  Barb.,  195 ;  19  Barb.,  453 :  48  Barb.,  591 :  53  How. 
Pr.,  224 ;  3  Duer,  96 ;  44  Super.,  203:  1  Wood  &  M., 
332;  9  Allen,  106;  121  Mass.,  426;  35  Wis.,  666;  45 
Mich.,  558. 


*SIMONSON  v.  SPENCER  ET  AI,.    [*548 

Liability  of  Stockholders  —  Debt — Action  of  — 
Pleading. 

Debt  is  the  proper  form  of  action  against  a  stock- 
holder of  a  joint  company,  by  the  charter  of  which, 
stockholders  are  liable  in  their  individual  capacities, 
for  the  payment  of  debts  contracted  by  the  com- 
pany, to  the  nominal  amount  of  stock  held  by  them 
respectively. 

The  declaration  in  such  case  may  be  on  a  general 
indehtitatus  count.although  the  debt  of  the  compa- 
ny arose  under  a  special  contract. 

Citation— 1  Mas.,  243. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.    Spencer  and  two  others  brought 
an  action  against  Simonson,  as  a  stockholder 
in  the  Harlaem  Canal  Co.,  to  recover  $200,  the 
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nominal  amount  of  stock  owned  by  him,  as 
part  and  parcel  of  a  demand  which  the  plaint- 
iffs had  against  the  Co.  The  plaintiffs  declared 
in  debt,  setting  forth  that  part  of  the  Act  of 
incorporation  of  the  Co.,  subjecting  the  stock- 
holders jointly  and  severally  to  the  payment  of 
the  debts  of  the  Co.,  to  the  nominal  amount  of 
the  stock  held  by  them,  and  then  alleging  that 
the  Co.  was  indebted  to  the  plaintiffs  in  the 
sum  of  $1,207.  60,  for  work  and  labor,  etc.; 
that  on,  etc.,  at,  etc.,  the  defendant  became  a 
stockholder  to  the  nominal  amount  of  $200,and 
was  such  stockholder  before  and  at  the  time 
that  such  work  and  labor  was  done  and  per- 
formed; that  the  demand  of  the  plaintiff  was 
presented  to  the  proper  officers  of  the  Co.  for 
payment,  and  payment  refused,  and  that  there- 
upon $200  was  demanded  of  the  defendant, 
which  he  refused  to  pay,  whereby,  and  by 
force  of  the  Act;  etc.,  an"  action  accrued,  etc. 
The  defendant  pleaded  nil  debet.  The  cause 
was  tried  and  the  plaintiffs  had  a  verdict.  On 
the  trial  various  questions  of  law  were  raised 
by  the  defendant,  which  were  decided  against 
him;  whereupon  he  sued  out  a  writ  of  error. 

Several  of  the  questions  discussed  in  this 
case  were  disposed  of  by  this  court  in  the  case 
of  Spear  v.  Crawford,  14  Wend.,  20,  and  the 
only  points  urged  by  the  plaintiffs  in  error 
which  will  here  be  noticed,  are  the  following: 
1.  That  the  declaration  should  have  been  spe- 
cial; and  2.  That  the  action  is  not  maintainable 
at  law. 

The  cause  here  was  argued  by, 
549*J     *  Messrs.  W.  Kent  and  S.  A.  Foote, 
for  the  plaintiff  in  error. 

Mr.  J.  Anthon,  for  the  defendants  in  er- 
ror. 

Upon  the  above  points  the  following.opinion 
•was  delivered: 

By  ilie  Court,  Savage,  Cli.  J.  It  was  con- 
tended that  the  declaration  should  have  been 
special,  upon  the  special  contracts,  which  it 
was  proved  existed  between  the  plaintiffs  be- 
low and  the  Harlaem  Canal  Co.  I  apprehend 
that  was  not  necessary.  It  was  averred  and 
proved  that  the  Co.  was  indebted  to  the  plaint- 
iffs for  work  and  labor  upon  the  canal,  and 
that  payment  had  been  refused  by  the  officers 
of  the  Co.  That  was  sufficient. 

As  to  the  remaining  question,  whether  the 
action  was  maintainable  at  law:  that  an  action 
may  be  maintained  against  a  stockholder,  un- 
der the  circumstances  mentioned  in  the  statute, 
cannot  be  denied;  to  deny  it  would  be  to  deny 
the  authority  of  the  statute.  The  subscription 
by  the  stockholder  was  an  assent  on  his  part  to 
assume  all  the  liabilities  imposed  by  the  char- 
ter. An  action  will  lie  in  this  court,  unless 
there  is  some  insuperable  difficulty.  It  is  said 
that  partners  cannot  sue  each  other.  These 
parties  do  not  stand  in  the  relation  of  partners 
to  each  other;  and  the  fact  of  their  being  all 
stockholders  cannot  present  any  valid  objec- 
tion to  this  suit.  That  a  stockholder  may  enter 
into  a  contract  with  the  corporation  of  which 
he  is  a  stockholder,  will  not  be  denied;  and  as 
they  are  separate  persons  in  law,  an  action  at 
law  may  well  be  maintained  between  them. 
The  statute  creating  the  Harlaem  Canal  Co. 
does  not  imply  that  the  equities  between  the 
parties  are  to  be  considered;  and  the  language 
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is,  "  and  any  person  having  any  demand 
against  the  said  Company  may  sue  any  stock- 
holder singly,  or  any  two  or  more  stockhold- 
ers jointly,  and  recover  in  any  court  having 
cognizance  thereof."  There  is  nothing  here  im- 
plying a  liability  in  the  other  stockholders  to 
contribution;  there  is  no  difficulty  as  to  proper 
parties.  If,  indeed,  equities  do  exist  which  can 
only  be  adjusted  in  a  Court  of  Chancery,  the 
defendant  might  have  filed  his  bill  for  that 
purpose;  but  there  are  no  such  impediments 
appearing  upon  the  case  as  presented  to  us.  We 
*are,  therefore,  bound  to  say  that  the  [*55O 
plaintiffs  are  entitled  to  their  action  in  this 
court.  The  case  of  Bullard  v.  Bell,  1  Mas. ,  243, 
contains  a  full  discussion  both  by  the  counsel 
and  the  court  of  the  principle,  whether  debt  is 
a  proper  action  to  be  brought  in  a  case  like 
this.  Mr.  J.  Story  says:  "Whatever  is  en- 
joined by  a  statute  to  be  done  creates  a  duty  on 
the  party,  which  he  is  bound  to  perform. 
Where,  therefore,  a  statute  declares  that.under 
certain  circumstances,  a  stockholder  in  a  bank 
shall  pay  the  debt  due  from  the  bank,  and 
those  circumstances  occur,  it  creates  a  direct 
and  immediate  obligation  to  pay  it." 
Judgment  affirmed. 

Overruled— 3  Hill,  188, 190. 

Cited  in— 14  Abb.  Pr.,  385 ;  4  Bos.,  417. 


GOFF  v.  KILTS 

Property  in  Bees —  When  Reclaimed—  Trespass. 

The  owner  of  bees,  which  have  been  reclaimed, 
may  bring  an  action  of  trespass  against  a  person 
who  cuts  down  a  tree  into  which  the  bees  have  en- 
tered on  the  soil  of  another,  destroys  the  bees  and 
takes  the  honey. 

Where  bees  take  up  their  abode  in  a  tree,  they  be- 
long to  the  owner  of  the  soil.if  they  are  unreclaimed; 
but  if  they  have  been  reclaimed,  and  their  owner  is 
able  to  identify  his  property,  they  do  not  belong  to 
the  owner  of  the  soil,  but  to  him  who  had  the  for- 
mer possession,  although  he  cannot  enter  upon  the 
lands  of  the  other  to  retake  them  without  subject- 
ing himself  to  an  action  of  trespass. 

Citations— 2  Bl.  Com..  393,  419 ;  2  Kent,  Com.,  394; 
6  Johns.,  a  ;  14  Johns.,  406 ;  7  Johns.,  16  ;  1  Cow.,  243. 

ERROR  from  the  Madison  C.  P.  Kilts  sued 
Goff  in  a  justice's  court  in  trespass  for  tak- 
ing and  destroying  a  swarm  of  bees,  and  the 
honey  made  by  them.  The  swarm  left  the  hive 
of  the  plaintiff,  flew  off  and  went  into  a  tree  on 
the  lands  of  the  Lenox  Iron  Co.  The  plaintiff 
kept  the  bees  in  sight,  followed  them,  and 
marked  the  tree  into  which  they  entered.  Two 
months  afterwards  the  tree  was  cut  down,  the 
bees  killed,  and  the  honey  found  in  the  tree 
taken  by  the  defendant  and  others.  The  plaint- 
iff recovered  judgment,  which  was  affirmed  by 
the  Madison  C.  P.  The  defendant  sued  out  a 
writ  of  error. 

Mr.  S.  Chapman,  for  plaintiff  in  error. 

Mr.  J.  A.  Seeber,  for  defendant  in  error. 

*By  the  Court,  Nelson.  /.  Animals  [*55 1 
fer<K  naturae,  when  reclaimed  by  the  art  and 
power  of  man,  are  the  subject  of  a  qualified 
property;  if  they  return  to  their  natural  liber- 
ty and  wildness,  without  the  animus  reverten- 
di,  it  ceases.  During  the  existence  of  the  qual- 
ified property,  it  is  under  the  protection  of  the 
law  the  same  as  any  other  property,  and  every 
invasion  of  it  is  redressed  in  the  same  manner. 
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Bees  are /me  naturae,  but  when  hived  and  re- 
claimed, a  person  may  have  a  qualified  prop- 
erly in  them  by  the  law  of  nature,  as  well  as 
the  civil  law.  Occupation — that  is,  hiving  or 
inclosing  them — gives  property  in  them.  They 
are  now  a  common  species  of  property,  and  an 
article  of  trade,  and  the  wildness  of  their  nat- 
ure by  experience  and  practice  has  become  es- 
sentially subjected  to  the  art  and  power  of  man. 
An  unreclaimed  swarm,  like  all  other  wild  ani- 
mals, belongs  to  the  first  occupant — in  other 
words,  to  the  person  who  first  hives  them; but 
if  a  swarm  fly  from  a  hive  of  another,  his 
qualified  property  continues  so  long  as  he  can 
keep  them  in  sight,  and  possess  the  power  to 
pursue  them.  Under  these  circumstances,  no 
one  else  is  entitled  to  take  them.  2  Bl.  Com., 
393;  2  Kent,  Com.,  394. 

The  question  here  is  not  between  the  owner 
of  the  soil  upon  which  the  tree  stood  that  in- 
cluded the  swarm  and  the  owner  of  the  bees; 
as  to  him,  the  owner  of  the  bees  would  not  be 
able  to  regain  his  property,  or  the  fruits  of  it, 
without  being  guilty  of  trespass.  But  it  by  no 
means  follows,  from  this  predicament, that  the 
right  to  the  enjoyment  of  the  property  is  lost; 
that  the  bees,  therefore,  become  again  ferce  nat- 
ure, and  belong  to  the  first  occupant.  If  a  do- 
mestic or  tame  animal  of  one  person  should 
stray  to  the  inclosure  of  another,  the  owner 
could  not  follow  and  retake  it,  without  being 
liable  for  a  trespass.  The  absolute  right  of  prop- 
erty, notwithstanding,  would  still  continue  in 
him.  Of  this  there  can  be  no  doubt.  So  in  re- 
spect to  the  qualified  property  in  the  bees.  If  it 
continued  in  the  owner  after  they  hived  them- 
selves, and  abode  in  the  hollow  tree,  as  this 
qualified  interest  is  under  the  same  protection 
of  law  as  if  absolute,  the  like  remedy  existed 
in  the  case  of  an  invasion  of  it.  It  cannot,  1 
think,  be  doubted,  that  if  the  property  in  the 
swarm  continues  while  within  sight  of  the 
552*]  *owner — in  other  words,  while  he  can 
distinguish  and  identify  it  in  the  air — that  it 
equally  belongs  to  him  if  it  settles  upon  a 
branch  or  in  the  trunk  of  a  tree,  and  remains 
there  under  his  observation  and  charge.  If  a 
stranger  has  no  right  to  take  the  swarm  in  the 
former  case,  and  of  which  there  seems  no  ques- 
tion, he  ought  not  to  be  permitted  to  take  it  in 
the  latter,  when  it  is  more  confined  and  within 
the  control  of  the  occupant. 

It  is  said  the  owner  of  the  soil  is  entitled  to 
the  tree  and  all  within  it.  This  may  be  true, 
so  far  as  respects  an  unreclaimed  swarm. 
While  it  remains  there  in  that  condition,  it 
may,  like  birds  or  other  game  (game  laws  out 
of  the  question),  belong  to  the  owner  or  occu- 
pant of  the  forest,  ratione  soli.  According  to 
the  law  of  nature,  where  prior  occupancy  alone 
gave  right,  the  individual  who  first  hived  the 
swarm  would  be  entitled  to  the  property  in  it; 
but  since  the  institution  of  civil  society,  and 
the  regulation  of  the  right  of  property  by  its 
positive  laws,  the  forest  as  well  as  the  culti- 
vated field,  belong  exclusively  to  the  owner, 
who  has  acquired  a  title  to  it  under  those  laws. 
The  natural  right  to  the  enjoyment  or  the  sport 
of  hunting  and  fowling,  wherever  animals/me 
naturae  could  be  found,  has  given  way,  in  the 
progress  of  society,  to  the  establishment  of 
rights  of  property  better  defined  and  of  a  more 
durable  character.  Hence,  no  one  has  a  right 
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to  invade  the  inclosure  of  another  for  this  pur- 
pose. He  would  be  a  trespasser,  and  as  such 
liable  for  the  game  taken.  An  exception  may 
exist  in  the  case  of  noxious  animals,  destruc- 
tive in  their  nature.  Mr.  J.  Blackstone  says, 
if  a  man  starts  game  in  another's  private 
grounds,  and  kills  it  there,  the  property  be- 
longs to  him  in  whose  ground  it  is  killed,  be- 
cause it  was  started  there,  the  property  arising 
ratione  soli.  2  Bl.  Com.,  419.  But  if  animals 
ferce  natures  that  have  been  reclaimed,  and  a 
qualified  property  obtained  in  them,  escape 
into  the  private  grounds  of  another  in  a  way 
that  does  not  restore  them  to  their  natural  con- 
dition, a  different  rule  obviously  applies.  They 
are  then  not  exposed  to  become  the  property 
of  the  first  occupant.  The  right  of  the  owner 
continues,  and  although  he  cannot  pursue  and 
take  them  without  being  liable  for  a  trespass, 
still  this  difficulty  should  not  operate  as  an 
abandonment  of  the  animals  *to  their  [*553 
former  liberty.  The  rights  of  both  parties 
should  be  regarded,  and  reconciled  as  far  as  is 
consistent  with  a  reasonable  protection  of  each. 
The  cases  of  JJeermancev.  Vernoy,§  Johns.,  5, 
and  Blake  v.  Jerome,  14  Id.,  406,  are  authorities 
for  saying,  if  any  were  wanted,  that  the  ina- 
bility of  the  owner  of  a  personal  chattel  to  re- 
take it  while  on  the  premises  of  another,  with- 
out committing  a  trespass,  does  not  impair  his 
legal  interest  in  the  property.  It  only  embar- 
rasses the  use  or  enjoyment  of  it.  The  owner 
of  the  soil,  therefore,  acquiring  no  right  to  the 
property  in  the  bees,  the  defendant  below  can- 
not protect  himself  by  showing  it  out  of  the 
plaintiff  in  that  way.  It  still  continues  in  him, 
and  draws  after  it  the  possession  sufficient  to 
maintain  this  action  against  a  third  person, 
who  invades  it  by  virtue  of  no  other  claim  than 
that  derived  from  the  law  of  nature.  This  case 
is  distinguishable  from  the  cases  of  Oillet  v. 
Mauon,  7  Johns.,  16,  and  Ferguson  v.  Miller, 
1  Cow.,  243.  The  first  presented  a  question  be- 
tween the  finder  and  a  person  interested  in  the 
soil;  the  other  between  two  persons,each  claim- 
ing as  the  first  finder.  The  plaintiff  in  the  last 
case,  although  the  first  finder,  had  not  acquired 
a  qualified  property  in  the  swarm  according  to 
the  law  of  prior  occupancy.  The  defendant 
had.  Besides,  the  swarm  being  unreclaimed 
from  their  natural  liberty  while  in  the  tree,  be- 
longed to  the  owner  of  the  soil  ratione  soli. 
For  these  reasons  I  am  of  opinion  that  the 
judgment  of  the  court  below  should  be  af- 
firmed. 

Judgment  affirmed. 

Cited  in— 17  Barb.,  565. 


*EDMONSTONE  v.  THOMSON.  [*554 

Statute  of  Limitations — Running  Account— Pay- 
ment of— Commencement  of  butt — Time  of. 

The  payment  of  a  running  account  down  to  a  par- 
ticular period,  and  the  taking  of  a  receipt  for  such 
payment,  is  not  such  a  transaction  as  will  bring  a 
case  within  the  exception  of  the  Statute  of  Limita- 
tions as  to  mutual  accounts,  so  that  an  item  within 
6  years  will  draw  after  it  items  beyond  6  years,  ex- 
tinguished by  such  payment. 

The  case  of  Chambeiiin  v.  Cuyler,  9  Wend.,  126, 
declared  to  have  bc-en  decided  solely  upon  the  prin- 
ciple of  the  mutuality  of  accounts. 

Where  a  defendant  is  proceeded  ag-ainst  by  de- 
claration under  the  statute,  instead  of  capias,  the 
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suit  is  not  considered  as  commenced  until  the  de- 
fendant is  personally  served  with  the  declaration ; 
the  filing  of  it,  entry  of  the  rule  to  plead,  and  efforts 
to  serve  it.  will  not  suffice  to  save  the  statute. 

Citations— 7  Wend.,  322 ;  6  T.  R.,  189 ;  9  Wend.,  136. 

STATUTE  OF  LIMITATIONS.  The  suit  in 
k3  this  case  was  brought  for  services  rendered, 
for  board  of  workmen  in  defendant's  employ- 
ment, for  cattle  and  farming  utensils  sold  and 
delivered,  and  for  moneys  paid  in  the  business 
of  the  defendant.  The  first  item  in  the  bill  of 
particulars  was  under  date  of  Mar.  8,  1826  ; 
then  followed  a  number  of  items,  some  under 
date  of  Apr.L1826,and  others  of  Mar.  29,1827  ; 
next  five  items  of  the  date  of  Apr.  1, 1827;  and 
two,  being  the  last  items,  of  the  date  of  Apr. 
17  and  18,  1827,  the  whole  amounting  to  the 
sum  of  $467.78.  The  cause  was  heard  by  ref- 
erees, and  after  the  plaintiff  rested,  the  defend- 
ant produced  accounts  of  the  plaintiff  against 
him,  for  cattle  and  farming  utensils, under  date 
of  Mar.  28  and  29.  1827,  embracing  all  the 
items  in  the  bill  of  particulars  previous  to  Apr. 
1,  1827,  with  the  defendant's  receipt  of  pay- 
ment attached  thereto.  The  defendant  insisted 
upon  the  Statute  of  Limitations  as  a  bar  to  the 
action,  having  pleaded  the  statute  with  the 
general  issue.  The  suit  was  commenced  by  the 
tiling  and  service  of  a  declaration;  the  declara- 
tion was  filed  and  rule  to  plead  entered  Mar. 
14,  1833  ;  unsuccessful  attempts  were  repeat- 
edly made,  previous  to  Apr.  1,  to  serve  the 
declaration  on  the  defendant,  and  a  copy  was 
left  with  his  servant  Mar.  16  or  17,  but  a  per- 
sonal service  was  not  made  until  Apr.  6.  The 
referees,  after  making  deductions  from  the 
amounts  charged,  allowed  the  seven  last  items 
555*]  in  the  bill  of  particulars  *at  $180.75, 
to  which  they  added  6  years'  Interest,  and  re- 
ported in  favor  of  the  plaintiff  for  $266.57. 
The  defendant  moved  to  set  aside  the  report. 

Mr.  J.  I.  Roosevelt,  Jr.,  for  defendant. 

Mr.  S.  Sherwood,  for  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  The  only 
questions  to  be  decided  are:  1.  Whether  all  the 
items  allowed  in  the  plaintiff's  account,  except 
the  last  two,  are  not  barred  by  lapse  of  time  ; 
and  2.  Whether  interest  was  properly  allowed. 

By  the  Revised  Statutes  an  action  may  be 
commenced  against  individuals  either  by  ca- 
pias ad  respondendum,  or  by  filing  in  the  office 
of  the  clerk  of  the  court  a  declaration,  enter- 
ing a  rule  to  plead,  and  serving  a  copy  of  such 
declaration  and  notice  of  such  rule  personally 
on  the  defendant.  Nothing  can  be  more  plain 
than  that  the  suit  is  not  commenced  until  the 
declaration  is  personally  served  on  the  defend- 
ant; that  is,  handed  to  him  or  tendered  to  him 
or,  perhaps,  to  some  other  person  in  his  pres- 
ence and  by  his  direction.  It  has  been  fre- 
quently decided  by  this  court  that  the  declara- 
tion under  this  mode  of  proceeding  is  a  sub- 
stitute for  process.  The  service  of  a  declara 
tion  on  a  servant  is  of  no  more  effect  than  a 
similar  service  of  a  capias.  More  than  6  years 
had  elapsed,  therefore,  as  to  all  the  plaintiff's 
account,  with  the  exception  of  two  items 
charged  as  of  Apr.  17  and  18,  1827;  the  suit 
not  having  been  commenced  until  Apr.  6, 
1833. 

It  is  contended,  however,  by  the  plaintiff's 
counsel,  that  the  demand  is  not  barred  for  two 
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reasons:  1.  Because  the  plaintiff's  demands  are 
in  a  running  open  account,  continuing  down 
to  Apr.  17  and  18;  1827  ;  2.  Because  the  par- 
ties' demands  are  mutual  accounts.  If  we  are 
to  consider  our  own  decisions  as  of  any  au- 
thority, it  would  be  improper  to  re  argue  this 
matter.  This  case  cannot  be  distinguished  from 
Kirnball  v.  Biown,  7  Wend.,  322.  In  that  case 
the  plaintiff's  account  consisted  of  eight  items 
extending  from  May,  1819,  to  Dec.,  1822,  the 
last  of  which  only  was  within  the  6 years.  Here 
the  plaintiff's  account,  which  was  unsettled, 
consisted  of  seven  *items,  two  of  which  [*556 
are  within  6  years.  In  that  case  there  were 
no  mutual  dealings  nor  reciprocal  demands; 
neither  were  there  in  this  case.  If,  therefore, 
one  case  can  be  authority  for  another,  the  case 
of  Kimbatt  v.  Brown  must  govern  this.  The 
plaintiff  there  was  entitled  to  recover  the  only 
item  of  his  account  which  was  within  6  years; 
so  the  plaintiff  here  is  entitled  to  recover  the 
two  items  in  his  account  which  are  within  6 
years.  He  produced  an  account  embracing 
many  items  anterior  to  Apr.  1,  1827,  but  the 
defendant  produced  receipts  in  full  for  all  the 
items  down  to  that  date.  The  plaintiff's  ac- 
count is  an  open  running  account  only  from 
Apr.  1  to  18,  inclusive.  The  defendant  did 
not  prove  any  account.  There  were,  therefore, 
no  mutual  accounts  between  the  parties.  A 
payment  proved  by  a  receipt  is  no  more  evi- 
dence of  an  account,  than  it  is  of  a  set-off. 
Accounts  are  mutual  where  each  party  makes 
charges  against  the  other  in  his  books,  for 
property  sold,  services  rendered,  or  money  ad- 
vanced, etc.,  as  for  rent  due,  as  in  the  case  of 
Catling  v.  Skoulding,  6  T.  R.,  189,  which  fur- 
nishes an  example  of  mutual  accounts  ;  the 
plaintiff's  account  was  for  nine  years  rent.and 
the  defendants'account  was  for  articles  in  their 
business  as  dealers  in  liquors,  and  tallow- 
chandlers.  The  recent  case  of  Chamberlin  v. 
Cuyler,  9  Wend.,  126,  furnishes  another.  The 
items  of  the  plaintiff's  account  do  not  appear 
in  the  report  of  that  case.  Those  of  the  defend- 
ant are  stated,  and  the  whole  account  was  al- 
lowed solely  upon  the  principle  of  the  mutual- 
ity of  the  accounts  between  the  parties.  This 
is  not  such  a  case.  The  referees  erred  in  al- 
lowing interest  upon  an  unliquidated  account; 
the  items  for  money  paid  bear  interest,  but  not 
the  others.  The  report  must  be  set  aside,  costs 
to  abide  the  event,  unless  the  plaintiff  elects  in 
.30  days  to  take  a  report  for  the  last  two  items 
of  his  account  with  interest  upon  them.  In 
thai  event,  motion  denied  ;  otherwise  granted. 

Running  account— Application  of  Statute  of  Lim- 
itation*. Cited  in— T9  N.  Y.,  8  (35  Am.  Rep.,  500) :  6 
Hun,  81  ;  1  Sandf.,  231 ;  2  Sandf.,  322 ;  5  Bos.,  237;  6 
Daly,  341. 

Action — When  deemed  commenced.  Explained— 6 
Hill,  11. 

Cited  in— 19  Wend.,  304 ;  6  Barb.,  506 ;  3  How.  Pr., 
286 ;  7  Abb.  N.  S.,  245. 


*COLVIN&  VAN  PATTEN  [*557 

®. 
CORWIN. 

Pleading  and  Practice  in  Justice  Court — Former 
Recovery  as  a  Bar. 

An  amendment  is  allowable  in  a  justice's  court  by 
adding  a  plea  after  issue  joined,  upon  terms. 
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Upon  a  plea  of  former  recovery,  a  justice  is  bound 
to  consider  the  plea  proved,  when  the  cause  has 
been  tried  before  himself  and  judgment  rendered  by 
him, although  not  formally  entered  upon  his  docket. 

Demands  cannot  be  split  up  and  several  suits 
brought  upon  them  ;  a  recovery  in  one  of  such  suits 
is  a  bar  to  a  recovery  in  another. 

Citations— 10  Wend.,  215 ;  2  R.  S.,  238,  sec.  69 ;  269, 
sec.  245. 

ERROR  from  the  Onondaga  C.  P.  Colvin 
and  Van  Patten  sued  out  two  processes  of 
snmmons  against  Corwin  in  a  justice's  court, 
returnable  on  the  same  day.  The  plaintiffs  in 
each  case  declared  for  lottery  tickets  sold  to 
the  defendant,  and  the  defendant  pleaded  the 
general  issue.  The  parties  agreed  at  a  subse- 
quent day  to  proceed  to  the  trial  of  the  two 
causes;  whereupon  one  of  the  causes  was  called 
on,  and  the  defendant  admitted  that  he  had 
bought  the  lottery  tickets  alleged  to  have  been 
sold  to  him  by  the  plaintiffs.  The  second  cause 
was  then  called.  The  defendant  thereupon 
asked  leave  to  amend  his  plea,  by  adding  there- 
to that  the  plaintiffs  ought  not  to  recover,  be- 
cause the  first  suit  and  judgment  thereon  was 
a  bar  to  a  recovery  in  the  second  suit;  that  the 
demand  of  the  plaintiffs  grew  out  of  one  trans- 
action, and  that  such  demand  could  not  be 
severed.  The  plaintiffs  objected  to  the  amend- 
ment, but  it  was  agreed  between  the  parties 
that  the  justice  might  reserve  the  question,  and 
that  the  defendant  might  proceed  as  if  the 
amendment  had  been  allowed.  The  defendant 
then  admitted  that  the  lottery  tickets  claimed 
in  the  two  suits  were  delivered  to  him  by  two 
different  agents  of  the  plaintiffs,  at  different 
lottery  offices  occupied  by  them,  and  at  differ- 
ent times,  but  offered  no  evidence  to  prove  his 
amended  plea.  The  justice  returned  that,  at 
the  time  of  the  second  trial,  judgment  in  the 
first  cause  was  not  entered  up  in  his  docket, 
but  he  had  rendered  judgment  against  the  de- 
fendant on  his  admission.  The  justice  rendered 
judgment  against  the  defendant  in  the  second 
cause,  which  was  reversed  by  the  C.  P.  of  On- 
ondaga, on  certiorari.  The  plaintiffs  sued  out 
a  writ  of  error. 

558*]     *Mr.  P.  Cutwater-,  Jr.,  for  plaint- 
iffs in  error. 

Mr.  R.  Woolworth,  for  defendant  in  er- 
ror. 

By  the  Court,  Nelson,  J.  The  opinion  was 
expressed,  and  we  think  upon  satisfactory 
grounds,  in  the  case  of  Brace  v.  Benson,  10 
Wend.,  215,  that  justices'  courts  possess  sub- 
stantially the  same  power  to  allow  amendments 
in  the  proceedings  in  causes  before  them,  that 
appertains  to  courts  of  record.  The  summons 
was  considered  amendable  in  that  case.  Here 
the  defendant,  at  the  adjourned  day,  asked  to 
amend  the  pleadings  by  adding  a  new  plea  ; 
the  application  was  in  effect  refused  by  the 
justice,  which  is  usually  allowed  in  courts  of 
record  with  or  without  terms.  A  difficulty  that 
is  supposed  to  exist,  arising  out  of  the  69th 
section  of  the  Justice's  Act,  2  R.  S. ,  238,  I  am 
of  opinion  is  not  insurmountable;  because  the 
amendment  could  have  been  permitted  upon 
the  terms  that  the  defendant  would  consent  to 
a  reasonable  adjournment,  if  necessary,  in  con- 
sequence of  a  new  issue,  to  enable  the  plaint- 
iff to  prepare  for  the  trial.  This  might  have 
been  proper  to  prevent  surprise,  as  by  the  above 
section,  where  a  suit  is  commenced  by  sum- 
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mons,  the  plaintiff  can  have  but  one  adjourn- 
ment, not  to  exceed  8  days,  and  to  be  applied 
for  at  the  return  of  the  process,  or  at  joining  of 
the  issue  if  without  process.  The  justice,  how- 
ever, may  refuse  the  amendment,  unless  fur- 
ther time  is  given  by  the  defendant.  The  inex- 
perience of  parties,  who  usually  conduct  the  pre- 
liminary legal  proceedings  in  justices'  courts, 
often  claims,  in  the  furtherance  of  justice,  the 
interposition  of  this  power  conferred  upon  the 
court;  and  where  the  rights  and  interests  of  the 
adverse  party  are  not  put  in  jeopardy  by  the 
amendment,  as  it  may  be  beneficially,  so  it 
should  be  literally  exerted.  It  will  frequently 
prevent  manifest  injustice,  repeated  litigation 
and,  of  consequence,  costs  and  expenses  to  the 
parties. 

The  C.  P.,  no  doubt,  were  of  opinion  that 
the  justice  unreasonably  denied  the  amend- 
ment; or  if,  as  it  is  contended,  he  allowed  it, 
then  he  erred  in  not  deciding  that  the  previous 
judgment  was  a  bar  to  the  recovery.  It  is  sup- 
posed that  there  was  no  competent  evidence  of 
that  judgment  before  *him.  This,  I  [*559 
think,  is  a  mistake.  He  had  just  pronounced 
judgment  himself,  and  had  it  in  contemplation 
of  law  before  him  on  his  docket.  By  the  2  R. 
S.,  269,  sec.  24:5,  whenever  it  becomes  neces- 
sary, in  an  action  before  a  justice,  to  give  evi- 
dence of  his  own  judgment  before  him,  "  the 
docket  of  such  judgment  or  other  proceeding, 
or  a  transcript  thereof,  certified  by  him,  shall 
be  good  evidence  thereof."  Here  the  docket  of 
the  judgment  was  before  him,  and  if  he  had 
concluded  in  favor  of  the  amended  plea,  he 
should  have  deemed  the  proof  sufficient.  For 
these  reasons,  I  am  of  opinion  the  C.  P.  were 
right  in  reversing  the  judgment,  in  point  of 
law.  The  justice  of  the  case  also  accords  with 
this  disposition  of  it;  the  splitting  up  of  small 
demands  to  multiply  suits  is  strongly  discoun- 
tenanced by  this  court.  It  is  unnecessary  and 
oppressive. 

Judgment  affirmed. 

Amendment.  Cited  in— 1  Denio,  140 ;  1  Barb.,  556: 
22  Barb..  139  ;  53  Barb.,  572 ;  36  How.  Pr.,  121 ;  6  Abb. 
Pr.,381;  2,  Hilt.,  13. 

Entire  demand— Cannot  be  split  up. 

Overruled— 16  N.  Y.,  548,  554, 556  ;  36  Am.  Rep.,  82 
(47  Conn.,  323). 

Explained— 83  N.  Y.,  348  (39  Am.  Rep.,  664). 

Cited  in— 19  Wend.,  209 ;  5  Denio,  28 :  28  Hun,  253 ; 
15  Barb.,  551 :  21  Barb.,  318  ;  49  Barb.,  557  ;  2  Abb.  Pr.. 
73;  14  Abb.  N.  S.,  312;  4  Daly,  383:  36  Am.  Rep.,  81 
(47  Conn.,  323). 


SICKELS  v.  FORT. 

Landlord  and  Tenant— Set- Off— Statute. 

In  an  action  of  assumpsit  to  recover  the  rent  of 
demised  premises,  the  tenant  is  not  entitled  to  set 
off  the  damages  sustained  by  him  by  the  breach  of 
the  agreement  to  repair,  entered  into  on  the  part  of 
the  landlord ;  such  case  is  not  within  the  Statute  of 
Set-off. 

Citations— 4  Wend.,  506 :  12  Wend.,  529 ;  2  R.  S., 
234,  sec.  50 ;  354,  sec.  18,  sub.,  3 ;  1  R.  L.,  515. 

THE  plaintiff  claimed  to  recover  $300,  the 
rent  of  a  saw-mill  occupied  by  the  defend- 
ant. The  defendant  proved  payments  to  the 
amount  of  $223,  and  claimed  an  allowance  of 
$200  besides,  because  the  mill  had  not  been 
put  in  good  repair  previous  to  his  taking  pos- 
session, according  to  agreement.  The  cause 
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was  heard  by  referees,  who  allowed  the  $200, 
which,  added  to  the  payments,  left  a  balance 
in  favor  of  the  defendant  of  $123,  for  which 
they  made  a  report  in  his  favor.  The  plaintiff 
moved  to  set  aside  the  report. 

Mr.  I.  L.  Curtenius,  for  the  plaintiff. 

Mr.  O.  Clark,  for  the  defendant. 

56O*J     *By  the  Court,  Savage,  Ok.  J.      It 

has  been  decided  in  this  court,  that  the  fact  of 
taking  possession  under  a  contract  or  lease 
creates  a  tenancy,  and  subjects  the  tenant  to 
payment  of  rent,  and  that  he  cannot  set  off  any 
damage  which  he  may  have  sustained  by  the 
breach  of  the  landlord's  agreement;  that  his 
remedy  is  by  an  action  on  the  agreement.  4 
Wend.,  506;  12  Id.,  529.  It  is  true  that  those 
cases  were  in  replevin;  but  it  will  be  found 
that  the  objection  to  such  set-off  is  equally  ap- 
plicable to  the  action  of  assumpsit. 

The  Revised  Statutes,  2  R.  8.,  234,  sec.  50, 
and  354,  sec.  18,  specify  the  cases  in  which  set- 
offs  may  be  allowed.  The  demand  to  be  set 
off,  sub.  3,  must  be  a  demand  for  real  estate 
sold,  or  for  personal  property  sold,  or  for  mon- 
ey paid  or  services  done;  or  if  it  be  not  such  a 
demand,  the  amount  must  be  liquidated,  or  be 
capable  of  being  ascertained  by  calculation. 
The  demand  in  this  case  against  the  plaintiff 
for  damages  arises  upon  an  express  contract; 
but  it  is  not  for  property  sold  or  services  ren- 
dered, nor  is  the  amount  liquidated,  nor  capa- 
ble of  being  ascertained  by  calculation.  There 
is  no  way  of  ascertaining  the"  amount  but  by 
introducing  witnesses,  who  can  only  determine 
the  amount  of  damages  by  estimates  and  opin- 
ion. The  Revised  Statutes  have  curtailed  the 
right  of  set-off  as  it  previously  existed.  By 
the  Revised  Laws,  1  R.  L.,  515,  it  existed  in 
all  cases  where  two  or  more  persons  dealing 
together  were  indebted  to  each  other,  or  had 
demands  arising  on  contract  or  credits  against 
each  other.  That  was  general,  and  related  to 
demands  upon  contracts  generally ;  now  set-offs 
are  limited  to  contracts  of  certain  descriptions, 
and  if  they  are  not  such,  then  the  amount  must 
be  liquidated  or  capable  of  being  ascertained 
by  calculation.  This  is  not  such  a  contract. 
The  only  remedy,  therefore,  is  by  an  action 
upon  the  contract. 

The  report,  must,  therefore,  be  set  aside;  costs  to 
abide  the  event. 

Explained-7  Hill,  55. 

Cited  in-22  Wend.,  157  :  Clarke.  510 ;  2  N.  Y.,  288 ; 
13  N.  Y.,  153. 


561*]    *PARSONS  v.  MILLER. 

Construction  of  Deed — Evidence  of  Usage  to  Con- 
trol. 

The  inhabitants  of  Easthampton  have  no  right  to 
take  sea-weed  from  Fire  Place  Beach,  by  virtue  of 
any  stipulation  or  condition  contained  in  the  deed 
executed  in  1770  by  the  trustees  of  that  town  to  Ben- 
jamin Leek. 

Evidence  of  usage  to  control  the  effect  or  opera- 
tion of  a  deed  is  not  admissible  when  the  words  of 
the  deed  are  not  ambiguous  or  equivocal. 

Citations— 3  Johns.  Cas.,  4;  5  Wend.,  547;  16  Johns., 
23 ;  2  Johns.,  322;  9  Johns ,  74,  75 ;  10  Wend., 91-93;  8 
Co.,  69. 

TERROR  from  the  Suffolk  C.  P.  Parsons 
JU  sued  Miller  in  a  justice's  court  in  an  ac- 
tion of  trespass  for  taking  and  carrying  away 
several  loads  of  sea-weed  from  a  place  called 
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Fire  Place  Beach.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  with  his  plea 
that  on  the  trial  he  would  prove  that  he  was 
an  inhabitant  of  Easthampton,  and  that  under 
a  reservation  contained  in  a  deed  of  the  Fire 
Place  Beach,  granted  by  the  trustees  of  East- 
hampton to  Benjamin  Leek,  bearing  date  Mar. 
25,  1770,  the  inhabitants  of  Easthampton  had 
the  right  of  carting  sea-weed  from  the  Fire 
Place  Beach.  The  cause  was  tried  by  a  jury. 
On  the  trial  the  plaintiff  produced  the  deed  to 
Benjamin  Leek,  containing  a  stipulation  in 
these  words:  "The  said  Benjamin  Leek  shall  al- 
low all  people  to  pass  and  repass. to  fish, fowl  and 
hunt,  and  to  go  to  their  meadows,  and  to  do 
any  business  they  shall  have  to  do  on  said 
beach,  as  they  used  to  do  before  this  convey- 
ance." The  plaintiff  also  produced  a  deed  from 
the  heir  at  law  of  Benjamin  Leek  to  him,  bear- 
ing date  Oct.  23,1798,conveyingthe  Fire  Place 
Beach,  and  showed  that  he  had  been  in  posses- 
sion of  the  premises  since  the  date  thereof. 
The  defendant  admitted  that  he  had  taken  20 
or  30  loads  of  sea- weed  which  had  been  driven 
up  the  creek  by  the  waves,  and  that  its  val  ue  was 
50  cents  per  load.  It  was  agreed  between  the 
parties  that  if  the  notice  subjoined  to  the  de- 
fendant's plea  amounted  to  a  plea  of  title,  no 
question  should  be  raised  upon  it,  but  that  the 
cause  should  be  tried  on  its  merits.  The  de- 
fendant offered  to  prove  that  it  was  and  had 
been  the  usage  of  the  people  of  Easthampton 
to  take  and  carry  away  sea-weed  from  the  Fire 
Place  Beach.  The  plaintiff  objected  to  evi- 
dence of  any  such  usage  subsequent  to  the  date 
of  the  deed  *to  Benjamin  Leek.  The  [*562 
justice  sustained  the  objection,  but  ruled  that 
evidence  of  usage  previous  to  1770  was  admis- 
sible. Evidence  was  then  given  by  two  aged 
witnesses  that  previous  to  1770,  the  inhabit- 
ants of  Easthampton  did  gather  sea  weed  on 
the  Fire  Place  Beach  and  carry  it  away,  but 
sea-weed  was  not  then  much  used  or  consid- 
ered of  much  value,  and  owners  of  land  al- 
lowed people  to  take  it  and  welcome.  It  was 
proved  that  about  two  thirds  of  the  Fire  Place 
Beach  was  formerly  and  is  still  used  as  a  land- 
ing-place by  the  people  of  Easthampton.  The 
jury  found  a  verdict  for  the  plaintiff,  on  which 
the  justice  rendered  judgment.  The  C.  P.  of 
Suffolk  on  certiorari  reversed  the  justice's  judg- 
ment, and  the  plaintiff  sued  out  a  writ  of  er- 
ror. 

Mr.  S.  B.  Strong,  for  plaintiff  in  error. 

Mr.  S.  S.  Gardiner,  for  defendant  in  er- 
ror. 

By  the  Court,  Savage,  Ch.  J.  There  was 
no  contradictory  evidence  nor  disputed  fact 
before  the  justice;  nor  any  question  of  law  but 
one,  to  wit:  whether  evidence  of  the  usage  of 
the  people  to  cart  sea- weed  from  Fire  Place 
Beach  was  admissible  as  evidence  of  the  con- 
struction of  the  reservation  in  the  deed.  The 
justice  decided  that  point  correctly.  Deeds 
are  to  be  expounded  by  their  terms  where  there 
is  no  ambiguity,  and  neither  parol  evidence 
nor  usage  can  be  admitted  to  vary  or  contra- 
dict a  written  instrument.  3  Johns.  Cas.,  4  ; 
5  Wend.,  547.  In  Livingston  v.  Ten  Broeck,  16 
Johns.,  23,  Spencer,  J.,  says  if  the  words  are 
equivocal,  evidence  of  usage  ought  to  be  ad- 
mitted as  the  best  expositor  of  the  intention  of 
the  parties;  but  if  the  words  of  a  deed  are 
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clear  and  precise,  leaving  no  doubt  of  the  in- 
tention of  the  parties,  usage  will  not  aid  in  the 
exposition,  and  ought  not  to  be  admitted.  The 
cases  cited  by  Mr.  J.  Spencer  show  that  the 
evidence  is  proper  only  in  cases  of  ancient 
deeds,  and  where  there  "is  an  uncertainty  as  to 
what  was  meant  by  the  terms  made  use  of  by 
the  parties. 

There  was  another  objection  to  the  testimony, 
which  was  sufficient  to  exclude  it :  the  object 
568*]  of  the  testimony  was  to  *shpw  an  ease 
ment  in  the  land  of  the  plaintiff  which  is  a  title 
to  lands,  and  is  sufficient  to  oust  the  justice  of 
his  jurisdiction  ;  and  both  parties  had  agreed 
not  to  raise  that  question.  Although  both  par- 
ties disclaimed  trying  the  question  of  title  be- 
fore the  justice,  yet  it  is  apparent  that  there  is 
no  other  question  in  the  case  than  the  right  of 
the  people  of  Easthampton  to  take  and  carry 
away  sea-weed  from  the  landing  in  question. 
The  plaintiff's  deed  was  introduced  to  prove 
his  possession,  which  possession  was  also  proved 
by  parol.  The  introduction  of  the  deed  was 
not  objected  to;  it  conveys  the  premises  upon 
which  the  trespass  was  committed  ;  and  with- 
out discussing  all  the  points  raised  by  the 
plaintiff's  counsel  as  to  the  validity  of  the  res- 
ervation, and  assuming  that  the  reservation  is 
to  have  the  most  liberal  construction,  what  does 
it  reserve? — and  is  there  any  ambiguity  about 
it?  All  people  are  to  be  allowed  to  pass  and 
repass;  to  fish>  fowl  and  hunt,  and  go  to  their 
meadows  ;  thus  far  there  is  no  pretense  of  a 
liberty  to  carry  away  sea  weed  ;  they  are  also 
"  to  do  any  business  they  shall  have  occasion 
to  do  on  said  beach,  as  they  used  to  do  before 
this  conveyance."  Now,  suppose  the  fact 
proved  that  both  before  and  since  the  convey- 
ance people  have  been  in  the  habit  of  carrying 
away  sea-weed,  and  also  of  loading  and  unload- 
ing vessels  at  the  landing;  would  not  any  per- 
son say  that  by  doing  business  was  meant  do- 
ing lawful  business,  to  wit :  the  loading  and 
unloading  vessels,  and  not  the  committing  of 
trespasses.  It  has  been  settled  in  the  case  of 
Emans  v.  Turnbull,  2  Johns.,  322,  that  sea- 
weed thrown  by  the  sea  upon  the  beach  vests 
in  the  owner  of  the  soil;  that  the  words  "egress 
and  regress,  fishing  and  fowling, "gave  no  other 
rights  than  those  expressed;  and  that  the  plaint- 
iff in  that  case  had  no  more  right  to  the  sea- 
weed than  he  would  have  had  to  wood  or  grass, 
or  anything  appurtenant  to  the  ownership  of 
the  soil.  Suppose  in  this  case  it  had  been 
proved  that  the  people  of  Easthampton  had  al- 
ways been  in  the  habit  of  cutting  wood  from 
the  hammock  contained  within  the  plaintiff's 
deed;  would  that  prove  that  the  right  was  re- 
served by  the  reservation  in  the  deed  to  carry 
away  wood?  It  would  only  prove  what  it 
proves  in  this  case,  that  people  had  been  in  the 
564*]  *habit  of  committing  trespasses.  At 
an  early  day  the  sea-weed  was  not  thought  of 
any  value,  and  people  were  permitted,  as  one 
of  the  witnesses  says,  to  take  it  and  welcome. 
So  they  might  take  wood  in  some  places,  prob- 
ably, where  it  is  considered  of  no  value  on  ac- 
count of  its  superabundance,  and  being  an  in- 
cumbrance  on  the  land;  yet  the  taking  it,  is  no 
less  a  trespass,  unless  it  is  with  the  consent  of 
the  owner. 

There  is  another  view  of  this  reservation 
which  strikes  me  as  having  force.     The  reser- 


vation, or  rather  exception,  if  it  is  such,  com- 
mences in  this  manner  :  "  He,  the  aforesaid 
Benjamin  Leek,  his  heirs  and  assigns,  forever 
hereafter,  allowing  all  people  to  pass  and  re- 
pass,"  etc.  It  seems  to  me  this  is  not  strictly 
a  reservation  or  exception, but  a  condition  sub- 
sequent, upon  breach  of  which  the  title  to  the 
premises  granted  may  be  devested,  by  proper 
proceedings.  The  very  term  "allowing"  pre- 
supposes the  absence  of  a  right  to  pass  and  re- 
pass.etc., without  the  permission  of  the  grantee. 
It  is  only  by  considering  this  clause  in  the  deed 
as  a  condition,  that  it  can  have  any  operation. 
Covenants  in  a  deed  are  operative  between  the 
parties  to  it  only.  An  exception  or  reservation 
is  valid  as  to  the  parties  to  the  deed.  A  stranger 
can  take  nothing  under  a  deed  inter  paries,  un- 
less by  way  of  remainder.  9  Johns.,  74,  75;'  10 
Wend.,  91-93.  If  this  clause  in  the  deed  con- 
veys a  right  to  all  people  to  take  sea-weed  from 
the  plaintiff's  premises,  then  every  person  dis- 
turbed in  the  exercise  of  that  right  may  main- 
tain an  action  for  such  disturbance.  Suppose 
the  defendant  had  brought  such  an  action,  he 
must  have  attempted  to  sustain  it  by  the  very 
deed  which  was  produced  in  evidence ;  and 
then  the  objection  would  be  insuperable,  that 
he  was  not  a  party  to  the  deed,  nor  privy,  nor 
claimed  by  way  of  remainder.  Even  had  the 
deed  contained  a  provision  in  favor  of  the  de- 
fendant that  he  should  have  a  right  to  take 
sea-weed,  such  a  clause  would  be  void,  he  not 
being  a  party  to  the  deed.  8  Co.,  69. 

The  justice  was  right  in  excluding  from  the 
consideration  of  the  jury  this  whole  subject, 
which  raises  the  question  of  title;  and  then  the 
case  before  him  was  a  plain  one  of  trespass,  by 
the  defendant,  upon  the  plaintiff's  premises. 
The  *C.  P.  erred,  and  their  judgment  [*565 
must  be  reversed.  The  consequence  will  be  to 
affirm  the  judgment  of  the  justice. 

Cited  in-5  Leg.  Obs.,  180. 


THE  OVERSEERS  OF  THE  POOR  OF 
THE  CITY  OF  ROCHESTER 

v. 
LUNT. 

Penal  Action — New  Trial — When  Granted. 

A  new  trial  will  not  be  granted  in  a  penal  action, 
where  there  is  a  verdict  for  the  defendant,  merely 
because  the  verdict  is  against  evidence :  the  court 
will  not  interfere  unless  some  irregularity  or  tam- 
pering with  the  jury  is  shown. 

Nor  will  the  judgment  of  a  justice  be  reversed 
under  such  circumstances,  when  the  effect  of  the 
reversal  will  be  a  new  trial. 

Citations-2  Str.,  899, 1238 ;  10  Johns.,  101 ;  1  Cow.,  77. 

ERROR  from  the  Rochester  Mayor's  Conrt. 
The  defendant  was  sued  in  a  justice's 
court  for  selling  without  license  spirituous 
liquors,  and  permitting  the  same  to  be  drank 
in  his  house,  and  a  penalty  of  $25  claimed  of 
him.  The  defendant  pleaded  the  general  issue. 
The  cause  was  tried  by  a  jury.  The  fact  that 
the  defendant  sold  spirituous  liquor  and  that 
it  was  drank  in  his  house  was  conclusively 
proved  :  but  it  appeared  that  he  uniformly  re- 
sorted to  some  device  to  evade  the  law — as,  for 
instance,  when  spirituous  liquor  was  called 
for,  he  would  say  he  had  no  right  to  sell  it, 
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'but  he  sold  beer  and  cider;  and  then  he  would 
place  beer  on  the  counter,  at  the  same  time 
placing  upon  it  spirituous  liquor,  and  pouring 
it  out,  and  telling  his  customers  to  drink,  who 
would  accordingly  drink  and  pay  the  ordinary 
price  at  dram  shops.  The  jury,  notwithstand- 
ing, found  a  verdict  for  the  defendant.  The 
overseers  removed  the  cause  into  the  Mayor's 
Court  of  Rochester  by  certiorari,  where  the 
judgment  of  the  justice  rendered  on  the  ver- 
dict, was  affirmed.  Whereupon  the  Overseers 
sued  out  a  writ  of  error. 

Mr.  S.  Boughton,  for  plaintiffs  in  error. 

Mr.  C.  M.  Lee,  for  defendant  in  error,  who 
cited  the  cases  of  Comfort  v.  Thompson,  10 
Johns.,  101,  and  Baker  v.  Richardson,  1  Cow., 
77,  to  show  that,  in  actions  for  penalties,  where 
5(56*]  *verdicts  were  found  for  the  defend- 
ants, courts  never  interfered  to  set  them  aside. 

By  the  Court,  Savage,  Ch.  J.  The  cases 
referred  to  seem  to  establish  the  general  rule 
that  a  new  trial  will  not  be  granted  in  a  penal 
action  merely  because  the  verdict  is  against 
evidence,  if  there  has  been  no  irregularity  nor 
tampering  with  the  jury.  In  Seymour  v.  Day, 
2  8tr.,  899,  the  action  was  for  the  penalty  in 
killing  a  hare,  not  being  qualified.  The  jury 
found  for  the  defendant,  contrary  to  the  di- 
rection of  the  judge,  and  the  court  refused  a 
new  trial,  saying  it  had  never  been  carried  so 
far  as  a  penal  action.  So  in  Mattison  v.  Allan- 
son,  2  Str.,  1238,  the  action  was  upon  the  Stat- 
ute Against  Horse  racing,  and  the  jury  found 
a  verdict  for  the  defendant,  contrary  to  plain 
evidence.  The  court  refused  anew  trial,  there 
being  no  proof  of  any  misbehavior  in  the  de- 
fendant, or  tampering  with  the  jury.  These 
-cases  were  recognized  in  Comfort  v.  Thompson, 
10  Johns.,  101,  which  was  an  action  for  a  pen- 
alty for  keeping  a  dog  that  had  killed  sheep; 
WICND.  15. 


(he  court  said:  "The  verdict  is  no  doubt 
clearly  against  evidence;  but  this  being  an  ac- 
tion for  a  penalty,  a  new  trial  is  not  granted 
on  the  ground  that  the  verdict  is  contrary  to 
evidence,  provided  the  verdict  be  for  the  de- 
fendant and  there  is  no  irregularity."  The 
same  doctrine  was  reiterated  in  Baker  v.  Rich- 
ardson, 1  Cow.,  77,  in  an  action  upon  the  ex- 
cise laws,  where  the  defendant  had  sold  five 
gallons  of  whisky,  and  permitted  the  pur- 
chasers to  take  it  away  in  small  quantities  as 
they  pleased.  The  court  said  the  only  ques- 
tion was  whether  the  transaction  was  fair  or 
an  evasion  of  the  statute — that  the  question  be- 
longed to  the  jury,  and  the  court  would  not  in 
such  case  set  aside  the  verdict.  These  cases 
show  that  the  rule  is  settled  in  analogy  to  crim- 
inal proceedings,  and  it  is  too  late  now  to  alter 
it  by  a  decision  of  the  court,  though  it  must 
be  conceded  that  the  rule  seems  to  have  no 
foundation  in  reason  or  good  sense.  It  can- 
not, however,  be  found  productive  of  great 
evil,  unless  there  is  either  want  of  virtue  or 
want  of  discernment  in  our  jurors.  It  is  in 
vain  that  the  Legislature  enact  wholesome 
laws,  if  there  is  not  virtue  enough  in  the  people 
to  execute  them.  It  depends  upon  the  people 
*of  the  City  of  Rochester  to  say  wheth-  [*567 
er  the  laws  shall  be  enforced  or  violated  with 
impunity  in  their  city.  So  long  as  they  elect 
constables  who  will  select  as  jurors  men  who, 
disregarding  their  oaths,  will  find  a  verdict  pal- 
pably against  evidence,  so  long  they  must  ex- 
pect to  see  the  laws  openly  violated — so  long 
they  will  have  grog-shops  at  every  corner,  and 
drunkenness  and  vice  will  be  the  order  of  the 
day. 
Judgment  affirmed,  with  single  costs. 

Distinguished— 6  Hill,  337. 

Cited  in— 1  Denio,  207 ;  17  How.  Pr.,  453;  33  How. 
Pr.,  480:  57  How.  Pr.,  497. 
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Engineer  Employed  to  Superintend  Construction 
of  Canal  —  Right  to  Enter  Lands  of  Individuals. 

An  engineer  employed  by  the  Canal  Commis- 
sioners, to  whom  is  given  the  superintendence  of 
the  construction  of  a  portion  of  a  canal,  is  author- 
ized to  enter  upon  the  lands  of  individuals  and  take 
materials  for  the  furtherance  of  the  work  without 
any  express  orders  or  direction  from  the  Commis- 
sioners. 

Citations—  Act.  April  22.  1823  ;  Sess.  Laws  of  1824, 
p.  342  ;  Sess.  Laws  of  1817,  p.  302,  sec.  3  ;  4  Wend.,  647, 
650.  651  ;  7  Johns.  Ch.,  340  ;  20  Johns.,  735  ;  Sess.  Laws 
of  1827,  398,  sec.  1. 


S  was  an  action  of  trespass,  tried  at  the 
JL  Oswego  Circuit  in  June,  1834,  before  the 
Hon.  Hiram  Denio,  one  of  the  Circuit  Judges. 
The  suit  was  brought  for  the  taking  of  a 
quantity  of  red  freestone  from  a  quarry  of  the 
plaintiff,  used  in  the  construction  of  locks  on 
the  Oswego  Canal.  The  stone  was  taken  by 
57O*J  the  direction  *of  the  defendant,  who 
was  the  chief  engineer  in  the  construction  of 
the  canal.  One  of  the  Canal  Commissioners 
frequently  saw  the  work  while  in  progress;  he 
gave  no  orders  to  procure  stone  from  any 
lands  other  than  such  as  were  appropriated  for 
the  line  of  the  canal,  but  testified  that  had  the 
engineer  represented  to  him  that  it  was  indis- 
pensable that  stone  should  be  procured  from 
the  plaintiff's  quarry,  he  would  have  sanc- 
tioned the  measure.  He  further  testified  that 
the  chief  engineer  "  had,  in  a  measure,  the  su- 
pervision of  the  work  and  material  "  for  its 
construction.  The  plaintiff  produced  in  evi- 
dence a  certificate  of  the  defendant  as  to  the 
quantity  of  stone  taken,  in  which  the  defend- 
ant stated  that  the  stone  had  been  taken  by  his 
directions,  under  the  supposition  on  his  part 
that  the  quarry  was  on  lands  belonging  to  the 
State;  and  it  was  proved  that  a  tract  of  land 
belonging  to  the  State  did  adjoin  the  quarry  of 
the  plaintiff.  The  plaintiff  offered  to  prove 
that  the  Canal  Appraisers  had  refused  to  make 
him  any  allowance  for  the  stone  taken;  which 

(a)  During  the  last  vacation  Chief  Justice  Savage 
resigned  his  office,  and  the  Hon.  Samuel  Nelson, 
Senior  Justice  of  this  court,  received  the  appoint- 
ment of  CMef  Justice.  During  the  same  vacation 
the  Hon.  Esek  Cowen,  Circuit  Judge  of  the  Fourth 
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evidence  was  objected  to  and  rejected.  A. 
motion  was  made  for  a  nonsuit,  on  the  ground 
that  the  stone  was  necessary  for  the  construc- 
tion of  the  works  on  the  canal,  and  that  the 
defendant,  as  engineer,  had  acted  in  good 
faith  in  directing  it  to  be  taken.  The  motion 
for  a  nonsuit  was  denied,  and  the  jury,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  plaintiff  for  $174.52.  The  defendant  moves 
for  a  new  trial,  which  is  resisted  on  the  ground 
that  the  power  to  enter  upon  the  lands  of  in- 
dividuals, and  take  materials  for  the  construc- 
tion of  the  canals,  is  confided  solely  to  the 
Canal  Commissioners ;  and  being  a  personal 
trust,  cannot  be  delegated  to  others.  The  en- 
gineers are  selected  and  employed  by  the  Com- 
missioners; they  may  enter  and  take  materials 
for  repairs,  but  not  for  the  original  construc- 
tion of  the  canals. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Messrs.  S.  Stevens  and  B.  Davis  Noxon, 
for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  By  an  Act 
passed  Apr.  22,  1823,  Sess.  L.,  of  1823.  p.  254, 
the  Canal  Commissioners  were  authorized  to 
"  cause  a  survey  to  be  made  by  one  of  the  en- 
gineers *in  their  employ, of  the  Oswego  [*5  7 1 
River  from  the  head  of  the  falls  to  Lake  On- 
tario." In  the  fall  session  of  1824,  Sess.  L.,  of 
1824,  p.  342,  another  Act  was  passed  directing 
the  Co.  to  proceed  in  the  improvement  of 
the  navigation  of  the  Oswego  River,  accord- 
ing to  a  certain  report  made  to  the  Legislature, 
or  in  such  other  manner  as  they  should  judge 
best  for  the  interest  of  the  State  and  the  ac- 
complishment of  the  work;  and  for  the  con- 
struction and  completion  of  the  same  it  was 
declared,  that "  flie  same  powers  are  hereby 
conferred  on  and  extended  to  the  Canal  Com- 
missioners,as  they  at  present  possess  under  the 
several  laws  of  this  State  relating  to  the  Erie 
and  Champlain  Canals."  The  power  of  the 
Commissioners,  as  it  existed  at  this  time  in  re- 
spect to  the  subject-matter  in  question,  is  con- 
Circuit,  was  appointed  one  of  the  justices  of  this- 
court;  and  the  Hon.  John  "Willard,  First  Judge  of 
the  Washington  C.  P..  received  the  appointment  of 
Circuit  Judge  of  the  Fourth  Circuit. 
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tained  in  the  3d  section  of  the  Act  of  1817, 
Sess.  L.,  of  1817,  p.  302,  which  provides  that 
it  shall  be  "lawful  for  the  Canal  Commission- 
ers, aud  each  of  them  by  themselves,  and  by 
any  and  every  superintendent,  agent  and  en 
gineer  em  ployed  by  them,  to  enter  upon,  take 
possession  of  and  use,  all  and  singular  any 
lands,  waters  and  streams,  necessary  for  the 
prosecution  of  the  improvements  intended  by 
this  Act;  and  to  make  all  such  canals,  feeders, 
dykes,  locks,  dams  and  other  works  and  de- 
vices as  they  may  think  proper  for  making  said 
improvements,  doing,  nevertheless,  no  unnec- 
essary damage." 

It  does  not  appear  that  the  defendant,  in  this 
case,  was  expressly  authorized  by  the  acting 
Canal  Commissioner  to  enter  upon  and  take 
the  stone  from  the  plaintiff's  quarry;  he  was, 
however,  the  chief  engineer  upon  the  canal, 
and  had  the  supervision  of  the  work,  and  di- 
rection as  to  the  materials  to  be  used  in  its  con- 
struction. The  authority  given  by  the  statute 
for  the  purposes  specified  is  to  the  Canal  Com- 
missioners; the  defendant,  therefore, must  pro- 
tect himself,  if  at  all,  under  the  authority  of 
one  of  these  officers.  It  by  no  means,  how- 
ever, necessarily  follows,  from  this  view  of  the 
law,  that  every  act  done  by  the  subordinate 
agents  is  to  be  specially  authorized.  Regard- 
ing the  nature  and  extent  of  the  improvement, 
and  the  variety  of  labor  and  material  connected 
therewith  in  its  successful  prosecution,  such  a 
construction  of  the  statute  would  be  unreason- 
able, as  it  would  have  greatly  embarrassed  the 
572*]  *operations  and,  therefore,  cannot  be 
considered  to  have  been  within  the  contem- 
plation of  the  Legislature.  The  engineer  is  an 
officer  employed  for  his  knowledge  and  skill  in 
the  business,  and  considerable  confidence  must 
necessarily  be  reposed  in  him,  in  directing  and 
superintending  these  works.  It  was  impos- 
sible for  one  of  the  Commissioners  to  be  always 
present,  personally,  to  supervise  and  direct 
throughout  the  line  of  the  canal.  He  could 
give  general  instructions  to  the  principal  agents, 
but  must  necessarily  leave  much  to  their  judg- 
ment in  the  matter.  The  engineer  was  the 
most  fit  and  proper  person  to  be  charged  with 
this  partial  discretionary  power.  The  Com- 
missioner stated  that  the  defendant  had  power 
to  direct  such  alterations  in  the  execution  of 
contracts  on  the  canal  as  he  deemed  important, 
in  his  absence  and,  in  a  measure,  had  the  sup- 
ervision of  the  work,  and  direction  concarning 
the  materials.  In  the  case  of  Wheelock  v. 
Young,  4  Wend.,  647,  this  cojirt  decided  that 
the  agents  were  not  liable  in  trespass  for  enter- 
ing upon  the  lands  of  an  individual,  to  take 
materials  for  the  construction  of  the  canals 
authorized  by  the  Act  of  1817.  In  that  case 
Young,  one  of  the  defendants, was  an  engineer, 
in  the  employment  of  the  Cflmmissioners,  and 
had  the  superintendence,  as  such,  of  a  portion 
of  the  Northern  Canal.  The  other  defendants 
acted  under  him,  and  entered  upon  the  prem- 
ises of  the  plaintiff  and  carried  away  large 
quantities  of  cobble  stones.to  build  a  slope  wall 
in  the  canal,  which  passed  through  his  farm. 
It  does  not  appear  that  any  specific  directions 
had  been  given  in  that  case  by  one  of  the  Canal 
Commissioners.  It  is  stated  there  that  the 
stone  could  not  have  been  procured  as  con- 
veniently any  where  else;  but  this  fact  is  not 
WEND.  15. 


noticed  by  the  Chief  Justice  in  delivering  hi» 
opinion.  No  such  qualification  to  the  powers 
given  to  the  Comissioners  and  their  agents  is. 
found  in  the  Aot.and  although  it  is  highly  prop- 
er it  should  enter  into  their  consideration  in  de- 
termining upon  the  appropriation  of  the  pri- 
vate property  of  individuals,  an  error  in  judg- 
ment in  respect  to  it  ought  not  to  subject  them- 
to  be  treated  as  trespassers.  It  may  be  added 
that  it  appears  in  this  case  also  that  the  stone 
from  the  quarry  of  the  plaintiff  was  the  most 
convenient  for  building  the  locks.  I  conclude, 
then,  that  though  the  authority  to  enter  upon 
the  *plaintiff's  land  and  use  his  quarry  [*573- 
must  be  derived  from  the  Canal  Commission- 
ers, no  express  and  specific  direction  need  be 
given.  The  employment  of  the  engineer,  and 
the  duties  devolved  upon  him  in  his  particular 
superintendence  and  direction  in  the  construc- 
tion of  the  canal,  supervised  and  controlled  at 
all  times,  as  he  may  be  by  the  Commissioner 
himself,  should  be  deemed  a  satisfactory  com- 
pliance with  the  intention  of  the  Act.  In  this- 
case  the  Conmissioner  stated  that  he  frequent- 
ly saw  the  work  while  in  progress,  and  of 
course  knew  where  the  materials  were  taken, 
and  approved  of  all,  though  he  did  not  know 
the  plaintiff  owned  the  quarry  from  which  the 
stone  was  taken.  No  objection  was  made  by 
the  plaintiff  himself,  and  until  the  Canal  Ap- 
praisers refused  to  award  him  a  compensation 
for  the  material,  he  does  not  seem  to  have  viewed 
the  act  of  the  defendant  in  the  light  of  a  tres- 
pass. 

It  was  said,  on  the  argument,  that  if  the  en- 
gineer should  be  deemed  to  have  possessed 
authority  under  the  Commissioner  to  author- 
ize an  entry  upon  the  plaintiff's  quarry  and 
carry  away  materials  for  the  locks,  still  it  did 
not  appear  that  he  had  exercised  his  judgment 
in  the  matter,  because  he  supposed  at  the  time 
the  quarry  belonged  to  the  State.  I  do  not 
perceive  how  this  can  essentially  vary  the  case. 
So  far  as  the  convenience  or  necessity  of  tak- 
ing the  stone  from  any  particular  place  entered 
into  the  mind  of  the  engineer  or  Commission- 
er, in  giving  the  direction,  and  one  or  both, 
undoubtedly,  ought  to  have  been  taken  into 
consideration,  the  title  to  or  ownership  of  the 
premises,  could  not  materially  affect  their  judg- 
ment in  the  matter.  The  case  presented  for 
the  exercise  of  their  judgment  turned  not  upon 
the  title,  but  upon  the  locality  and  fitness  of 
the  material,  together  with  the  facility  with 
which  it  could  be  quarried.  Whether  taken 
from  the  lands  of  the  State,  or  of  an  individ- 
ual, could  not  be  a  material  consideration.  We 
are  bound  to  presume  that  the  engineer  exam- 
ined with  sufficient  diligence  the  several  quar- 
ries in  the  vicinity  of  the  locks,  and  satisfied 
himself  that  the  one  selected  was,  under  alt 
the  circumstances,  the  most  proper  from  which 
to  procure  the  materials;  and  also  that  the 
Commissioner  concurred  with  him,  as  he  wa& 
frequently  present  while  *the  work  was  [*5  7  4- 
in  progress,  and  made  no  objections.  Indeed, 
he  says  this  quarry  was  the  most  accessible. 
Chancellor  Kent,  in  Jerome  v.  Ross,  7  Johns. 
Ch. ,  340,  when  commenting  upon  this  power 
under  the  Act  of  1817,  says:  "  It  is  sufficient 
that  the  land  used  and  the  materials  taken  from 
it  are  needful,  and  conducive  to  the  object, and 
more  convenient  in  the  application,  and  less 

960 


574 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1836 


valuable,  and  the  use  of  them  less  injurious  to 
the  owner  than  any  that  might  readily  be  se- 
lected. There  must,  from  the  reason  of  the 
thing,  and  the  nature  of  the  case,  be  great 
latitude  of  discretion  in  the  selection  of  the 
land  and  the  materials."  C/i.  J.  Savage,  in 
Wheelock  v.  Young,  before  referred  to,  under- 
stood the  decision  in  Rogers  v.  Bradshaw,  20 
Johns  ,  735,  to  be,  that  the  agents  of  the  State 
might  enter  upon  and  appropriate  lands  ad- 
jacent to  the  line  of  the  canal,  which  were 
necessary  to  be  taken,  and  that  the  Commis- 
sioners were  to  determine,  in  their  discretion, 
as  to  the  necessity  of  such  appropriation;  and 
if  they  acted  in  good  faith,  and  with  sound 
common  sense,  it  was  impossible  they  should 
be  held  trespassers.  The  same  principle  was 
recognized  in  Jerome  v.  Ross.  Few  officers 
would  be  found  to  possess  sufficient  fortitude 
and  patriotism  to  undertake  the  discharge  of 
these  onerous  public  duties,  if  the  exercise  of 
their  discretion  in  every  instance  where  private 
property  must  necessarily  be  taken  was  liable  to 
be  reviewed  by  courts  and  juries,  and  they  in- 
curred the  peril  of  becoming  trespassers,  if 
the  courts  and  juries  should  differ  from  them 
in  a  particular  case.  Upon  established  prin- 
ciples, an  officer  clothed  with  a  discretionary 
power  is  responsible  only  for  a  sound  and  hon- 
est exercise  of  it.  It  is  the  only  just  and  prac- 
ticable rule  under  which  such  a  power  can  be 
executed. 

The  plaintiff  is,  undoubtedly,  entitled  to 
compensation  ;  and  it  is  difficult  to  conceive 
why  the  Appraisers  should  have  rejected  his 
application.  A  reasonable  construction  of  the 
Act  of  1817,  sec.  3,  Sess.  L.  of  1817.  p.  302, 
and  of  1827,  sec.  1,  Sess.  L.  of  1827,  398.  lam 
of  opinion,  would  have  justified  the  Appraisers 
in  entertaining  his  claim,  and  doing  justice  in 
the  case.  See  4  Wend.,  650,  651.  The  good 
575*]  faith  of  the  State  is  *pledged  to  him  ; 
and  if  there  is  any  defect  in  the  prescribed 
mode  in  such  cases,  an  appeal  to  the  sovereign 
power,  the  Legislature  of  the  State,  we  are 
bound  to  presume  cannot  fail  to  afford  him  re- 
dress. 

New  trial  granted. 

Reversed— 36  Wend.,  485. 

Cited  in— 2  Hill.  347;  2  Denio,  469;  71  N.  Y.,  279. 


WALDEN  v.  DAVISON. 

•Sheriff— Liability  for  Acts  of  Deputy — Voidable 
Execution — Amendment  of. 

Where  the  deputy  of  a  sheriff  receives  an  execu- 
tion, commanding  not  his  principal  but  the  sheriff 
of  another  county  to  make  the  money  for  which 
the  process  issues,  the  deputy  may  refuse  to  execute 
the  writ ;  but  if  he  does  proceed  and  collect  the 
money,  having1  become  possessed  of  it  under  color 
or  by  virtue  of  his  office,  his  principal  is  liable  to 
the  plaintiff  for  the  money  thus  collected  in  an  ac- 
tion for  money  had  and  received. 

The  execution  in  such  case  being  voidable  merely, 
is  amendable. 

Citations— 1  Wend..  16 :  1  Cow.,  309 ;  7  Johns.,  35 ;  1 
Mass.,  530;  4  Mass.,  63;  1  Pick.,  271;  6  Cow.,  467;  7  Cow., 
739. 

NOTE.— Sheriff— Liability  of,  for  acts  of  deputy.  See 
Paddock  v.  Cameron,  8  Cow.,  212,  note. 
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was  an  action  of  assumpsit,  tried  at 
the  Allegany  Circuit,  in  Sep.,  1834,  before 
the  Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  to  recover  moneys  col- 
lected by  one  Wilson,  a  deputy  of  the  defend- 
ant, while  the  latter  was  sheriff  of  Allegany. 
Oct.  7,  1820,  Wilson  received  from  the  plaint- 
iff a./?,  fa.in  his  favor  against  M.Van  Cainpen, 
directing  to  be  levied  $615.04,  with  interest 
from  Feb.  15,  1820.  The  execution  in  the  body 
thereof  commanded  the  sheriff  of  Cattaraugus 
to  cause  the  money  to  be  levied.  Oct.  11,  Wil- 
son wrote  the  plaintiff  apprising  him  of  the 
mistake  in  the  execution,  and  saying  that  with 
his  advice  he  would  alter  the  writ,  and  proceed 
to  collect  the  money.  The  plaintiff  answered 
the  letter  by  inclosing  a  testatum  fi.  fa  for  the 
same  amount.saying  that  his  clerk  had  not  only 
made  the  mistake  pointed  out  by  the  deputy, 
but  had  sent  a  fi.  fa.  instead  of  a  testatum,  and 
authorized  the  deputy  to  amend  the  fi.  fa.  by 
substituting  the  word  "Allegany"  for  "Catta- 
raugus," if  he  thought  it  would  answer:  but  if 
he  apprehended  any  difficulty,  then  to  lay  by 
the./?,  fa.  and  make  use  of  the  testatum — which 
answer,  with  the  execution  inclosed,  was  re- 
ceived by  Wilson  Nov.  14,*1820.  Nov.[*576 
25,  1822,  the  defendant  paid  $400  to  the  plaint- 
iff, and  took  a  receipt  for  the  same,  to  be  ap- 
plied in  the  suit.  The  plaintiff  gave  in  evidence 
two  receipts — one  for  $39,  and  the  other  for 
$200— bearing  date  in  Feb.,  1823,given  by  Wil- 
son to  Van  Campen  on  account  of  the  execu- 
tion, and  produced  an  exemplification  of  the 
fi.  fa.,  filed  Mar.  17,  1823,  with  a  return  in- 
dorsed thereon,  signed  by  Wilson,  that  he  had 
levied  and  collected  the  amount  of  the  fi.  fa. 
The  plaintiff  also  produced  an  exemplification 
of  the  testatum  fi.  fa.,  filed  Feb.  25,  1834,with 
a  return  of  nulla  bona  indorsed  thereon, signed 
by  Wilson.  The  defendant  proved,  without 
objection,  that  the  fi.  fa.,  of  which  an  exem- 
plification had  been  produced,  was  amended 
after  it  was  returned  and  filed,  by  striking  out 
the  word  "  Cattaraugus  "  in  the  body  of  the 
writ,  and  substituting  the  word  "  Allegany," 
in  pursuance  of  an  order  of  this  court  made  in 
Aug.,  1834, which  order  was  obtained  without 
notice  of  the  motion  upon  which  it  was  found- 
ed having  been  given  to  the  defendant  in  this 
cause,  although  notice  was  given  to  the  de- 
fendant in  the  execution.  The  defendant  also 
proved  by  Van  Campen,  the  defendant  in  the 
execution,  that  no  money  or  other  thing  was 
paid  by  him  to  Wilson  at  the  time  the  two  re- 
ceipts for  $89  and  $200  were  given,  and  that 
they  were,  in  fact,  not  given  until  the  spring  of 
Ib24.  It,  however,  appeared  that  the  money 
specified  in  the  receipts  was  actually  paid  by 
Van  Campen  for  the  benefit  of  Wilson,  who 
agreed  that  such  rJayments  should  apply  on  the 
plaintiff's  execution.  There  was  no  evidence 
that  the  defendant  in  this  cause  had  any  knowl- 
edge of  either  of  the  executions  having  come 
to  the  hands  of  his  deputy.  The  defendant  re- 
quested the  judge  to  charge  the  jury  that  the 
return  of  Wilson  upon  the  fi.  fa.  directed  to 
the  sheriff  of  Cattarugus,  could  not  affect  him 
as  sheriff  of  Allegany;  and  that  if  they  believed 
that  the  receipts  given  by  Wilson  to  Van  Cam- 
pen  were  for  a  private  debt  due  Wilson  indi- 
vidually, that  they  should  find  a  verdict  for 
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the  defendant.  The  judge  charged  the  jury 
that  if  the  return  of  satisfaction  upon  the  fi. 
Ja.  was  made  previous  to  Nov.  14,  1820  ( the 
day  when  Wilson  received  the  tentatum  execu- 
tion ),  the  defendant  could  not  be  affected  by 
577*J  it;  but  if  made  after  that  day.of  *which 
in  his  opinion  there  could  be  but  little  doubt, 
the  return  was  conclusive  upon  him  ;  that  the 
law  would  intend  the  amendment  of  thefi.fa. 
made  by  Wilson  as  having  been  pursuant  to 
instructions  from  the  plaintiff  in  the  execu- 
tion, or  that  the  satisfaction  was  in  fact  upon 
the  execution  in  his  hands  rightly  directed. 
But  if  they  should  be  of  opinion  that  the  re- 
turn of  satisfaction  was  made  previous  to  Nov. 
14,  1820,  they  would  then  inquire  whether  the 
money  specified  in  the  two  receipts  was  paid 
on  the  execution  rightly  directed,  or  on  the  in- 
dividual account  of  Wilson;  if  the  former.they 
would  find  for  the  plaintiff  ;  if  the  latter,  for 
the  defendant.  The  jury  found  for  the  plaint- 
iff for  $521.61.  The  defendant  asks  for  a  new 
trial.  The  case  was  submitted  on  written  argu- 
ments. 

Mr.  H.  Welles,  for  the  defendant. 

Messrs.  J.  Collins  and  R.  Lloyd,  for  the 
plaintiffs. 

By  the  Court,  Bronson,  J.  The  execution, 
when  returned  and  filed  in  the  clerk's  office, 
was  a  record,  and  like  all  other  records  im- 
ported absolute  verity.  The  evidence  given  by 
the  defendant  to  contradict  the  exemplified 
«opy  of  the  writ  was  wholly  irregular,  and  in 
judgment  of  law  proved  nothing.  If  the  sher 
iff  was  injured  by  the  amendment  ordered  by 
the  court,  without  notice  to  him,  he  should 
have  made  a  motion  to  have  the  writ  restored 
to  its  former  state.  The  propriety  of  making 
the  amendment, or  the  sufficiency  of  the  grounds 
on  which  it  was  ordered,  could  not  be  inquired 
into  in  any  collateral  proceeding.  But  no  ob- 
jection to  the  evidence  was  made  by  the  plaint 
iff  on  the  trial.  The  parties  may  have  agreed 
upon  the  course  that  was  pursued,  for  the  pur- 
pose of  giving  the  defendant  all  the  benefit 
which  he  could  have  derived  from  a  special 
motion  to  restore  the  writ  to  its  former  condi- 
tion. It  may,  therefore,  be  proper  to  consider 
the  case  on  the  grounds  taken  at  the  trial. 

Putting  the  case  in  the  most  favorable  aspect 
for  the  defendant.it  amounts  to  this:  an  execu- 
578*]  tion,  directed  in  the  *body  of  the  writ 
to  the  sheriff  of  Cattaraugus,  was  sent  to  the 
sheriff  of  Allegany;  the  defendant's  deputy  re- 
ceived the  -writ,  retained  it,  acted  upon  it,  and 
finally  returned  it  satisfied.  Can  the  defendant 
now  protect  himself  against  the  plaintiff's  claim 
for  the  money  by  insisting  on  the  misdirection 
of  the  writ  ?  Wilson  treated  the  execution  as 
properly  in  his  hands,  as  deputy-sheriff,  and 
indorsed  upon  it  the  time  it  was  received.  He 
was  afterwards  authorized  by  the  plaintiff  to 
amend  the  writ  and  proceed  on  it,  or  to  lay  it 
aside  and  make  use  of  a  second  execution  which 
was  placed  in  his  hands.  He  did  not  amend 
the  first  writ,  but  he  retained  it  in  his  hands 
and  acted  under  it.  He  gave  two  receipts  to 
Van  Campen,  the  debtor,  one  of  $200.  and  the 
other  for  $89.  for  so  much  money  received  on 
account  of  the  execution  then  in  his  hands. 
These  receipts  were  not  given  in  reference  to 
the  second  execution,  for  that  was  afterwards 
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returned  nulla  bona  ;  and  a  further  proof  that 
the  deputy  acted  under  the  first  writ,  will  be 
found  in  the  fact  that  he  finally  returned  it  sat- 
isfied. Van  Campen,  the  debtor.was  examined 
as  a  witness  for  the  defendant;  but  no  attempt 
was  made  to  show  that  the  deputy  did  not  act 
under  the  execution.  The  fact  that  he  did  treat 
it  as  valid  process  may,  therefore,  be  regarded 
as  conclusively  proved.  If  the  execution  had 
fallen  into  the  hands  of  the  sheiiff  instead  of 
the  deputy,  it  can  hardly  be  doubted  that  his 
return  of  satisfaction  upon  the  writ  would  have 
been  conclusive  evidence  against  him, in  an  ac- 
tion to  recover  the  money.  It  has  been  repeat- 
edly decided  and  is  a  well  established  doctrine, 
that  the  sheriff  cannot  take  advantage  of  mere 
irregularities  in  the  process  delivered  to  him  to 
be  executed.  In  the  case  of  People  v.  Dunning, 
1  Wend.,  16,  the  execution  had  no  seal,  and  yet 
the  sheriff  was  held  liabfe  on  attachment  for 
the  money  collected  under  it.  If  in  that  case 
he  had  refused  to  act,  on  the  ground  that  the 
process  was  defective  on  its  face,  and  a  levy 
might  subject  him  to  an  action,  it  would  have 
presented  a  different  question ;  but  having 
acted,  he  could  not  set  up  the  irregularity.  In 
the  case  under  consideration,  if  the  execution 
had  been  delivered  to  the  defendant,  the  mis- 
direction might  have  been  a  sufficient  excuse 
for  omitting  to  levy  and  collect;  but  if  he  pro- 
ceeded on  the  execution  and  treated  it  as  valid 
process,  *it  would  then  be  too  late  for  [*579 
him  to  make  the  objection,  and  refuse  to  an- 
swer to  the  creditor  for  the  money.  Jones  v. 
Cook,  1  Cow.,  309.  The  mistake  in  the  direc- 
tion of  the  execution  did  not  render  it  absolute- 
ly void,  and  the  court  would  at  any  time  have 
ordered  an  amendment,  if  that  had  been  nec- 
essary for  the  protection  of  the  officer.  Can  it 
make  any  difference  that  the  deputy,  instead 
of  the  sheriff,  acted  under  the  writ.and  treated 
it  as  valid  process  ?  I  think  not.  In  the  case 
of  People  v.  Dunning,  already  referred  to,  the 
execution  was  delivered  to  the  deputy,  and  the 
deputy  having  treated  the  writ  as  valid,  the 
sheriff  was  held  liable  to  the  creditor  for  the 
money.  The  sheriff  objected,  in  that  case,  that 
the  sureties  of  the  deputy  would  not  be  respon- 
sible to  him  for  the  money;  but  the  court  said 
that  was  a  mistake — the  money  having  been  re- 
ceived by  the  deputy  colore  offlcii,  his  sureties 
were  liable. 

In  ascertaining  whether  the  sheriff  is  answer- 
able for  the  acts  of  his  deputy,  the  question  is, 
whether  the  latter  did  an  official  or  a  mere  per- 
sonal act.  If  the  act  is  personal  only,  and  does 
not  relate  to  his  duty  as  an  officer,  he  is  not  the 
agent  or  servant  of  the  sheriff  ;  but  if  he  exe- 
cute process  under  color  or  by  virtue  of  his  of- 
fice, the  sheriff  is  answerable  for  the  conse- 
quences. It  is  not  necessary  to  charge  him, 
that  the  act  of  the  deputy  should  in  all  cases  be 
lawful,  or  one  which  he  might  rightfully  do 
under  the  process.  If  it  were  so,  the  sheriff 
would  not  be  liable  where  the  deputy  takes  the 
property  of  some  other  person  than  the  judg- 
ment debtor.  Many  other  cases  might  be  put, 
where  the  sheriff  is  answerable  for  the  wrong- 
ful acts  of  his  deputy.  Where  he  acts  by  virt- 
ue of  his  office,  third  persons  have  a  right  to 
regard  him  as  the  mere  servant  or  agent  of  an- 
other, and  resort  to  the  principal  for  the  re- 
dress of  any  injury  they  may  sustain.  It  would 
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be  a  dangerous  doctrine  to  hold  that  the  sher- 
iff may,  For  his  own  convenience,  depute  per- 
sons to  discharge  the  duties  of  his  office,  and 
yet  not  be  answerable  to  third  persons  for  their 
misconduct.  7  Johns.,  35  ;  1  Mass.,  530;  4  Id., 
63;  1  Pick.,  271. 

Where  the  plaintiff  in  an  execution  inter- 
feres with  a  deputy,  and  directs  him  to  pro- 
ceed in  some  other  way  than  that  prescribed  by 
law,  the  officer  then  becomes  the  agent  of  the 
58O*]  party,  *and  the  sheriff  is  no  longer  an- 
swerable for  his  acts.  6  Cow.,  467  ;  7  Id.,  739. 
But  this  case  does  not  fall  within  that  princi- 
ple. The  plaintiff  authorized  the  deputy  to 
amend  the  first  writ,  lay  it  aside,  or  use  it  as 
he  might  think  proper  ;  and  if  the  sheriff  had 
been  sued  for  any  error  of  the  deputy  in  that 
matter,  he  might  well  have  said  that  the  offi- 
cer was  not  acting  under  his  authority,  but  as 
the  agent  of  the  party.  But  here  the  plaintiff 
only  told  the  deputy  that  he  might  omit  to  ex- 
ecute the  process,  if  he  thought  proper — a 
course  which  in  this  case  he  might  have  pur- 
sued without  any  such  instructions.  The  offi- 
cer went  on  and  executed  the  writ  in  the  mode 
prescribed  by  law  ;  and  having  done  so,  the 
fact  that  he  might  have  pursued  a  different 
course,  with  the  plaintiff's  consent,  cannot,  I 
think,  alter  the  legal  liability  of  his  principal. 
The  whole  question  comes  back  to  this  :  the 
deputy  received  process  which  he  might  have 
refused  to  execute.  Not  being  absolutely  void, 
it  was  capable  of  amendment,  and  the  officer 
might  proceed  under  ic,  if  he  thought  proper. 
He  did  proceed,  and  treated  it  as  valid  process. 
His  election  to  go  on  with  the  execution  was 
not  controlled  by  the  plaintiff.  In  doing  so,  he 
was  not  the  agent  of  the  party,  but  the  servant 
of  the  sheriff.  When  he  received  the  money 
and  returned  the  writ,  he  did  it  by  virtue  of 
his  office,  and  the  defendant  is  answerable  as 
his  principal. 

As  the  return  was  conclusive  evidence  of  the 
satisfaction  of  the  execution,  the  charge  of  the 
judge  was  sufficiently  favorable  to  the  defend- 
ant. Placing  the  plaintiff's  right  to  recover  on 
this  ground,  the  subordinate  questions  raised  on 
the  trial  need  not  be  considered. 

When  these  parties  were  before  the  court, 
after  the  first  trial,  it  was  understood  that  the 
execution  had  been  sent  to  the  sheriff  of  the 
wrong  county  ;  but,  as  I  understand  the  case 
made  on  the  last  trial,  the  execution  was  not 
only  intended  for,  but  sent  to  the  sheriff  of  Al- 
legany,  and  the  misdirection  in  the  body  of  the 
writ  to  the  sheriff  of  Cattaragus  happened 
through  the  mistake  of  the  plaintiff's  clerk. 
As  the  writ  was  intended  for  and  delivered  to 
the  sheriff  of  Allegany,  and  he  has  executed 
the  process  without  any  objection  on  the  part 
of  the  judgmnent  debtor,  he  cannot  be  allowed 
58 1]  to  withhold  *the  money  from  the  judg- 
ment creditor.  If  the  sheriff  was  ever  liable 
to  Van  Campen  as  a  wrong-doer,  he  is  now 
perfectly  protected  by  the  amendment  of  the 
execution. 

New  trial  denied. 

Disapproved  in  part — 43  Am.  Dec.,  50  (2  Gilm.,  15). 

Distinguished— 48  N.  Y.,  168. 

Cited  in-48  N.  Y.,  166, 167 ;  5  Lans.,  83 ;  3  Barb.,  19; 
31  Barb.,  444 ;  45  Barb.,  155 ;  48  Barb.,  91 ;  1  Abb.  Pr.. 
434 ;  Edra..  222 :  3  Sandf .,  583 ;  8  Leg.  Obs.,  188 ;  Abb. 
Adm.,  518 ;  20  Kan.,  270. 
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THE  PEOPLE  v.  DALTON. 

Embezzlement  of  Contents  of  Letter  by  One  by 
Whom  It  was  Sent  to  Postoffice — Fraudulent 
Conversion — Felonious  Intent — Practice — Bill 
of  Exceptions — New  Trial. 

A  bar-keeper  in  an  inn,  intrusted  to  carry  letters 
to  and  from  the  postoffice,  who  fraudulently  con- 
verts to  his  own  use  a  letter  inclosing'  money,  given 
to  him  to  carry  to  the  postoffice,  is  guilty  of  embez- 
zlement ;  and  to  convict  him,  it  is  riot  necessary  to 
show  that  he  broke  open  the  letter  or  fled  after  the 
commission  of  the  offense,  or  to  show  the  dissent  of 
his  employer ;  it  is  enough  that  there  be  a  fraudu- 
lent conversion,  and  that  being  shown,  a  felonious 
intent  is  established. 

A  bill  of  exceptions  lies  only  to  bring  up  excep- 
tions taken  at  the  trial  to  the  decisions  of  the  court 
upon  the  evidence,  or  to  the  charge  given  to  the 
jury ;  it  properly  should  contain  no  more  of  the 
facts  which  transpired  at  the  trial  than  are  necessary 
distinctly  to  raise  the  questions  intended  to  be  pre- 
sented for  review. 

Exceptions  not  properly  presented  will  not  be  re- 
garded even  in  criminal  cases.  The  decision  of  a 
subordinate  criminal  court  on  a  motion  in  arrest  of 
judgment  cannot  be  reviewed  on  a  bill  of  excep- 
tions. 

Such  court  has  not  power  to  grant  a  new  trial  to  a 
prisoner  wLo  has  been  convicted  of  embezzlement. 

Citations— 2  R.  S.,  422,  sees.  73-80  ;  678.  sees.  59,  736, 
sees.  21-27 ;  10  Wend.,  298  ;  1  R.  L.  of  1813,  p.  326,  sec. 
6 ;  1  Stat.  at  L.,  190 ;  5  Wend.,  103 ;  5  Pet.,  190, 197-200; 
1  Wend.,  418:  2  Chit.  Gen.  Pr.,  593;  13  Edw.  I.,  2  ch.  31. 

THE  prisoner  was  convicted,  at  the  Ontario 
General  Sessions,  on  an  indictment  for 
embezzling  a  $10  bank-bill  inclosed  in  a  letter 
intrusted  to  him  to  carry  to  the  postoffice.  A 
traveler  stopped  at  an  inn  kept  by  a  Mrs.  Mann, 
at  Geneva,  and  gave  the  letter  inclosing  the 
bill  to  one  Franklin,  who  had  the  principal 
management  and  superintendence  of  the  house, 
informing  him  that  it  contained  money,  and 
desired  him  to  send  it  to  the  postoffice.  Frank- 
lin delivered  the  letter  to  Dalton,  a  bar-keeper 
in  the  house,  to  carry  to  the  postoffice,  who 
took  it,  but  did  not  deliver  it  at  the  postoffice; 
he  knew  it  contained  money.  It  was  customary 
in  the  house  for  the  bar  keepers  to  take  letters 
to  and  bring  them  from  the  postoffice.  Mrs. 
Mann  did  not  know  of  the  custom,  nor  had  she 
knowledge  of  this  particular  transaction.  When 
the  evidence  was  closed  on  the  part  of  the  pros- 
ecution, the  counsel  *for  the  prisoner  [*582 
requested  the  court  to  instruct  the  jury  to  ac- 
quit the  prisoner  on  the  ground  that  the  offense 
as  proved  did  not  amount  to  the  crime  of  em- 
bezzlement. The  judges  were  equally  divided 
in  opinion  upon  the  question  and,  of  course, 
the  jury  were  not  so  instructed,  and  for  the 
omission  to  charge  as  requested,  the  counsel 
for  the  prisoner  excepted.  The  jury  brought 
in  a  verdict  of  guilty.  After  the  verdict  was 
rendered,  the  prisoner's  counsel  moved,  in  ar- 
rest of  judgment,  raising  four  distinct  Objec- 
tions, all  of  which  related  to  the  evidence,  and 
were  founded  on  its  insuficiency  to  establish 
the  offense  charged.  The  motion  in  arrest  was 
denied,  and  the  judges  thereupon  sealed  a  bill 
of  exceptions,  which  was  brought  into  this 
court  by  certiorari. 

The  case  was  submitted  on  written  argu- 
ments by, 

Mr.  N.  Parke.  for  the  prisoner. 

Mr.  W.  Hubbell,  District  Atty.  of  Ontario, 
for 'the  people. 

By  the  Court,  Co  wen,  J.  The  exception 
taken  to  the  omission  of  the  court  to  charge 
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the  jury  that  the  offense  as  proved,  did  not 
amount  to  the  crime  of  embezzlement,  seeks 
to  draw  the  whole  case  into  question  and  is, 
perhaps,  too  broad  to  raise  in  proper  form  any 
point  presented  by  the  argument ;  but  if  it 
were  in  due  form,  the  objections  cannot  avail. 
The  statute  is,  that  if  any  servant  of  any  pri- 
vate person,  etc.,  shall  embezzle  or  convert  to 
his  own  use,  without  the  assent  of  his  master 
or  employer,  any  money,  etc.,  which  shall 
come  into  his  possession  or  under  his  care  by 
virtue  of  his  employment,  he  shall  be  punished 
in  the  same  manner  as  a  larcener  of  the  like 
sum.  2  R.  S. ,  678,  sec.  59.  It  is  contended  for 
the  prisoner  that,  to  show  an  embezzlement  or 
conversion  within  the  statute,  there  must  have 
been  proof  of  breaking  or  opening  the  letter, 
or  of  flight,  etc.  It  is  perfectly  clear  that  neither 
is  necessary.  A  fraudulent  conversion  in  any 
way  is  enough  ;  and  there  is  no  prescribed  set 
of  circumstances  by  which  the  fraud  is  to  be 
made  out.  There  is  nothing  in  the  objection 
that  this  conversion  could  not  be  said  to  have 
been  "without  the  assent  of  his  mistress,"  on 
the  ground  that  Mrs.  Mann  had  no  actual  per- 
583*]  sonal  *knowledge  that  the  prisoner  was 
ever  employed  in  carrying  letters;  it  is  enough 
that  she,  in  truth,  gave  no  assent.  That  she 
gave  any  is  not  pretended  ;  and  it  is  obvious 
from  the  evidence  that  she  knew  nothing  of  the 
matter.  The  statute  is  "without  the  assent," 
etc.,  not  with  the  dissent.  The  point  presented 
seems  to  suppose  some  act  of  the  master  or  mis- 
tress' mind  necessary  or,  at  least,  possible  in 
respect  to  the  crime.  It  is  also  objected  that 
the  letter  did  not  come  to  the  prisoner's  posses- 
sion by  virtue  of  his  employment,  within  the 
meaning  of  the  statute.  The  contrary  is  clear. 
People  v.  Sherman,  10  Wend.,  298.  It  is  said 
again,  under  this  point,  that  Mrs.  Mann  had 
no  knowledge  of  his  ever  being  intrusted  to 
carry  letters.  The  answer  is  that  Franklin,  her 
general  manager  and  agent,  had  so  employed 
him.  This  was,  in  effect,  her  act ;  and  his 
knowledge  was  constructively  her  knowledge. 

The  point  made,  that  a  felonious  or  criminal 
intent  must  be  proved,  is  assented  to  by  the 
district  attorney,  who  properly  insists  that 
proof  of  a  fraudulent  conversion  is  establish- 
ing the  felonious  or  criminal  intent  within  the 
objections  raised.  Such  conversion  was  abun- 
dantly shown.  In  short,  the  offense,  as  proved, 
is  exactly  within  the  statute.  It  is  intended  to 
provide  for  a  fraudulent  conversion  of  money 
or  goods  by  a  servant,  when  they  are  delivered 
to  him  as  such,  either  by  his  master  or  mistress, 
or  in  their  behalf,  or  by  a  stranger.  That  was 
but  a  breach  of  trust  at  common  law,  because 
the  money  or  goods  came  to  his  hands  by  de- 
livery. The  statute  intended  to  convert  such 
a  breach  of  trust  into  a  crime. 

As  to  the  motion  in  arrest  and  the  judgment 
of  the  sessions  thereupon,  there  are  two  an- 
swers: 1.  The  matter  is  not  properly  here — 
a  bill  of  exceptions  can  be  taken  only  at  the 
trial ;  and  2.  Had  the  objections  been  properly 
raised  and  properly  brought  here,  there  is  noth- 
ing in  them.  As  to  the  first  ground:  a  writ  of 
error  at  common  law  could  not  reach  any  ob- 
jection arising  dehors  the  record,  unless  per- 
haps in  the  single  case  of  diminution,  or  error 
in  fact.  For  the  right  now  so  commonly  ex- 
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ercised,  of  bringing  up  the  merits  from  the 
trial  by  writ  of  error,  we  are  indebted  to  the 
Statute  1  R.  L.  of  1813,  p.  326,  sec.  6.  It  was 
brought  down  from  the  previous  revisions,  and 
*is  almost  an  exact  transcript  from  the  [*584 
old  English  Statute  of  13  Edw.  I.,  of  West- 
minster 2,  ch.  31;  see  1  Stat.  at  L.,  190.  Un- 
der this  statute  the  exception  was  confined  in 
practice  not  only  to  the  trial,  but  almost  exclu- 
sively to  some  point  of  law  specifically  raised 
there  upon  the  evidence  or  the  charge  of  the 
judge.  The  present  Revised  Statutes  seem, 
through  inadvertence  or  otherwise,  to  have 
omitted  this  old  statute.  They  begin  by  as 
suming  that  there  is  such  a  statute,  or  some- 
thing equivalent  in  thecommon  law,  and  make 
full  provision  in  respect  to  the  practice  of  tak- 
ing and  disposing  of  the  bill.  2  R.  S.,  422, 
sec.  73-80,  inclusive.  The  introductory  lan- 
guage, however,  fully  recognizes  the  settled 
notion  so  long  entertained  while  the  old  stat- 
ute was  in  existence,  that  the  taking  of  the 
bill  was  confined  to  the  trial.  That  language 
will  be  found  in  section  73,  and  is  thus:  "  In 
all  cases  where  exceptions  are  allowed  by  law, 
on  the  trial  of  any  cause,  either  party  may 
make  such  exception  at  the  time  of  the  decision 
complained  of,"  etc.  Exceptions  in  criminal 
cases  are  co-extensive  as  to  subject-matter,  and 
no  more,  with  those  in  civil  cases,  but  are  con- 
fined to  the  defendant.  2.  R.  S.,  736.  They 
were  given  in  such  cases,  for  the  first  time,  by 
the  present  Revised  Statutes,  which  provide 
that:  "  On  the  trial  of  any  indictment,  excep- 
tions to  the  decision  of  any  court  may  be  made 
by  the  defendant,  in  the  same  cases  and  man- 
ner provided  by  law  in  civil  cases,"  etc.  The 
statute  then  proceeds  with  some  regulations 
adapting  the  bill  to  the  peculiar  forms  of  prac- 
tice in  criminal  cases.  2  R.  S.,  736,  sees.  21- 
27,  inclusive.  In  no  sense,  then,  with  or  with- 
out the  old  statute,  can  we  notice,  as  matter 
for  a  bill  of  exceptions,  a  motion  made  as  this 
was  said  to  be,  in  arrest  of  judgment;  but 
which  was  in  truth  a  motion  for  a  new  trial,  in 
an  inferior  court,  introduced  in  the  name  of  a 
motion  in  arrest.  That  court  had  no  power  to 
entertain  a  motion  for  a  new  trial.  An  infe- 
rior court  of  record  may  arrest  the  judgment, 
or  render  a  judgment  non  obstante  veredicto  ; 
but  they  cannot,  without  a  special  statute  power 
grant  a  new  trial  on  the  merits.  The  former 
is  always  founded  on  the  record — the  latter  on 
the  proceedings  at  a  trial  regularly  brought  on ; 
of  course  the  restriction  cannot  be  avoided  by 
misnaming  the  latter  a  motion  in  arrest.  Such 
*matters  ought  not  to  be  put  into  a  bill  [*585 
of  exceptions.  But  had  the  objections  been 
properly  raised  and  properly  brought  here  on 
error,  we  should  be  obliged  to  disregard  them, 
because  they  were  unfounded. 

In  any  and  every  view,  the  court  below  were 
right  in  overruling  what  was  miscalled  the  mo- 
tion in  arrest.  The  true  course  would  have 
been,  to  have  disregarded  it  for  want  of  juris- 
diction. I  ought  not  to  let  this  occasion  pass, 
without  noticing  that  the  office  of  the  bill  of 
exceptions  has  been  here  entirely  mistaken  in 
several  particulars.  First,  the  testimony  for 
the  people  is  detailed  with  great  particularity, 
as  if  we  were  to  judge  of  its  weight  and  effect 
in  establishing  the  leading  facts  on  which  all 
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the  questions  of  law  were  supposed  to  turn. 
There  was  no  dispute  about  several  of  the  main 
facts.  When  this  is  so,  they  should  be  stated 
succinctly  as  the  effect  of  the  proof.  Deninon 
v.  Seymour,  5  Wend.,  103.  So  if  there  be  a 
plain  defect  in  the  proof,  which  defect  is  the 
foundation  of  the  point  raised,  that  can  be 
mentioned.  If  the  point  is  to  be  made  that  the 
proof  is  legally  insufficient  to  establish  a  fact 
assumed  by  the  court,  and  put  by  them  as 
proved  to  the  jury,  more  detail  is  warrantable; 
and  so  if  it  be  a  question  whether  there  be 
proof  sufficient  to  carry  the  cause  to  the  jury; 
but  unless  the  facts  refate  to  some  legal  excep- 
tion properly  taken  at  the  trial,  even  the  state- 
ment of  them  in  the  charge  to  the  jury,  and 
the  commentaries  upon  the  evidence  made  by 
the  judge,  may — nay,  should  be  stricken  out 
on  settling  the  bill.  Crane  v.  Crane,  5  Pet., 
190,  197-200. 

Had  the  points  been  distinctly  raised  at  the 
trial  as  they  are  now  presented  in  argument, 
the  bill  might  have  been  somewhat  abridged  in 
its  history  of  the  people's  case;  though  I  ad- 
mit not  a  great  deal,  if  we  allow  full  effect  to 
the  exception  as  taken,  and  hold  the  points  to 
be  all  properly  involved  in  the  general  motion 
made  at  the  trial  for  instructions  to  acquit.  A 
general  objection  of  the  latter  kind,  however, 
is  hardly  ever  available  in  a  bill.  An  objec- 
tion usually  arises,  where  the  main  facts  are 
made  out  in  proof,  but  there  is  some  particu- 
lar defect  relied  upon  by  counsel.  This  they 
are  required  to  point  out,  because  it  may,  on 
being  mentioned,  be  at  once  obviated  by  fur- 
586*]  ther  *proof.  In  this  case,  had  the  de- 
fect now  mentioned,  that  the  prisoner's  flight 
was  not  proved,  been  objected,  and  thought 
material,  it  might,  for  aught  we  know,  have 
been  shown.  So  the  want  of  personal  knowl- 
edge in  Mrs.  Mann,  that  the  prisoner  was  in 
the  habit  of  carrying  letters,  and  that  he  took 
this  particular  letter.  So  that  a  criminal  in- 
tent was  not  shown,  etc.  It  is  extremely  un- 
safe to  allow  this  broad  objection,  founded  on 
the  whole  case,  as  made  at  the  trial,  to  be  avail- 
able here  for  the  purpose  of  any  specifications 
that  the  party  may  choose  to  make  for  the  first 
time.  Some  material  fact,  which  was  in  truth 
proved  at  the  trial,  is  many  times  omitted  in 
the  case,  for  the  very  reason  that  it  appeared, 
and  no  objection  was  made.  The  true  and  the 
only  course,  in  correct  practice,  is  in  the  man- 
ner pointed  out,  to  draw  the  mind  of  the  court 
and  the  opposite  counsel  to  that  part  of  the 
case  wherein  the  objection  lies,  and  then  let 
the  bill  furnish  such  evidence,  or  such  want  of 
evidence,  as  may  be  material  to  the  objection; 
exhibiting  the  whole  as  briefly  as  may  be  war 
rantable,  for  a  full  understanding  of  the  legal 
point.  Deninon  v.  Seymour,  5  Wend.,  103.  The 
whole  case,  at  least  the  whole  evidence,  can 
be  rarely  wanted  in  a  bill  of  exceptions  prop- 
erly taken.  Whiteside  v.  Jackson,  1  Wend. ,  418. 
The  presenting  of  the  points  is,  of  course,  the 
peculiar  office  of  the  counsel;  and  if  these  be 
broad  and  indefinite,  covering  the  whole  case, 
it  is  seldom  that  the  court  below  feels  willing 
to  disregard  them,  though  obviously  ill  taken. 
They,  therefore,  go  up  with  the.  writ  of  error, 
in  their  general  shape,  and  a  statement  of  facts 
proportionably  full.  Such  a  bill  sometimes 
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proves  entirely  unavailing,  and  often  fails  in 
what  might  otherwise  have  been  most  mate- 
rial, for  the  very  reason  that  it  seeks  too  much, 
I  must  not  be  considered  as  allowing  that  there 
is,  properly,  an  available  exception  in  the  bill 
now  before  us,  though  I  have  considered  the 
specifications  as  they  have  been  raised  in  argu- 
ment. Even  if  there  had  been  good  ground  of 
exception  shown  to  us,  I  should  have  feared  its 
failure,  upon  the  manner  in  which  the  ques- 
tions are  presented.  Aside  from  these  no  other 
point  of  law,  nor  anything  resembling  it,  was 
raised  at  the  trial.  The  charge  of  the  court 
was  quite  favorable  to  the  prisoner;  and  of 
course  no  exception  to  that  was  thought  of; 
*yet  all  the  testimony  on  the  side  of  the  [*587 
prisoner,  directed  exclusively  to  his  character, 
and  the  credibility  of  one  of  the  people's  wit- 
nesses, is  detailed.  It  was,  obviously,  useless 
for  all  the  purposes  of  the  bill,  and  should  have 
been  excluded  in  the  settlement  of  it.  Then 
comes  what  are  called  the  proceedings  on  the 
motion  in  arrest,  the  utter  irrelevancy  of  which 
I  have  before  considered. 

I  am  aware  of  the  great  difficulty  of  courts 
below  in  trimming  the  case  down  to  the  neat 
points  which  should  always,  if  possible,  be 
presented.  There  is  a  frequent  anxiety  on  the 
part  of  counsel  to  place  everything  in  a  bill 
which  is  at  all  favorable  to  their  clients  in  any 
view,  and  between  the  fear  of  making  the  case 
come  short  of  what  it  should  be,  and  the  great 
respect  so  properly  entertained  for  the  zeal  of 
counsel,  and  the  real  indulgence  due  to  them 
in  the  exercise  of  their  arduous  and  useful 
office,  there  is  every  tendency  to  relaxation. 
In  settling  many  of  these  bills  myself,  with  a 
full  understanding,  as  I  thought,  of  the  gener- 
al rules  upon  which  it  should  be  done,  I  have 
yet  constantly  felt  the  difficulty  of  their  appli- 
cation, from  the  causes  mentioned,  and  others 
inherent  in  this  branch  of  judicial  business.  I 
am,  therefore,  far  from  speaking  in  a  spirit  of 
censure,  when  I  notice  the  irrelevant  matter 
which  has  found  its  way  into  this  bill.  The 
whole  occupies  no  very  great  space,  and  is 
least  of  all  attributable  to  a  desire  in  anyone 
concerned  to  swell  folios  for  the  sake  of  fees. 
But  it  can  be  seen  how  easily  the  practice  may 
be  abused  to  a  very  inconvenient,  not  to  say 
an  oppressive  extent,  if  the  courts  who  are  to 
settle  these  bills  prefer  leaving  matter  to  stand, 
where  there  is  a  mere  doubt  of  its  relevancy, 
when  it  is  their  duty  to  repress  every  attempt 
at  obvious  redundancy.  In  the  court  of  re- 
view the  line  of  duty  is  plain.  Exceptions 
not  properly  presented  cannot  be  regarded, 
even  in  criminal  cases,  2  Chit.  Gen.  Pr.,  593, 
and  the  cases  cited  in  n.  e;  and  useless  prolix- 
ity should  be  discouraged  in  every  department 
of  legal  practice. 

The  Sessions  are  advised  to  sentence  the  prison- 
er, if  they  haw  not  already  done  so. 

Embezzlement— What  must  foe  shown  to  convict  of. 
Cited  in-6  How.  Pr.,  62.  63 :  99  Mass.,  430. 

Bill  of  exceptions.  Cited  in— 17  Wend.,  467;  21 
Wend.,  547;  25  Wend.,  168;  2  N.  Y.,  100:  72  N.  Y., 
399 :  4  Bark.,  326 ;  3  Sandf.,  597 ;  3  Leg.  Obs.,  290;  19 
Minn.,  ia5. 

Subordinate  tribunal— Review  of  decision  of.  Cited 
in-17  Wend.,  467 ;  25  Wend.,  168 :  6  N.  Y.,  312,  315;  39 
N.  Y.,  510 ;  43  Barb..  314 ;  3  Lej?.  Obs.,  290 ;  2  Co.  R., 
54 ;  3  Co.  R.,  126. 
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588*]  *  JACKSON,  ex  dem.  MERKICK, 

v. 
POST. 

Registration  of  Deeds  —  Rights  of  Purchaser  — 
Notice—  What  Sufficient—  Purchase  at  Sher- 
iff's Sale—  Notice  of  Prior  Deed—  Par  ol  Agree- 
ment, Held  Inadmissible  in  Evidence  —  Volun- 
tary Conveyance  —  When  Valid  as  against 
Creditors. 

A  purchaser,  for  a  valuable  consideration,  cannot 
hold  the  land  conveyed  to  him,  if.  previous  to  the 
conveyance  to  his  grantor,  the  premises  were  con- 
veyed to  a  third  person  by  deed,  and  such  deed  be 
recorded  anterior  to  the  last  purchase,  although  the 
deed  to  his  grantor  be  first  recorded. 

Both  deeds  being  on  record  at  the  time  of  the  last 
purchase,  the  purchaser  has  notice  that  the  grantee 
under  the  prior  deed,  although  last  recorded,  in- 
tends to  assert  his  title  :  being  thus  put  on  inquiry, 
the  purchaser  is  deemed  to  have  such  notice  of  the 
prior  deed  as  to  render  his  purchase  main  fide. 

A  purchaser  of  lands  at  a  sheriff's  sale,  under  a 
judgment  and  execution,  will  hold  the  same,  al- 
though the  defendant  in  the  execution  had,  pre- 
vious to  the  judgment,  sold  and  conveyed  the  lands 
by  deed,  provided  that  the  deed  from  the  sheriff  is 
recorded  previous  to  the  record  of  the  deed  from 
the  det.tor  in  the  execution,  unless  the  purchaserat 
sheriff's  sale  had  actual  notice  of  the  prior  deed. 
The  cases  of  Jackson  v.  Town,  4  Cow.,  599,  and  Jack- 
son v.  Post,  9  Id.,  120,  commented  on  and  explained. 

Still,  if  the  deed  from  the  defendant  in  the  execu- 
tion be  recorded  before  the  purchaser  at  the  sher- 
iff's sale  conveys  away  the  property,  the  grantee  of 
such  purchaser  is  chargeable  with  notice  of  the 
prior  deed,  although  the  sheriff's  deed  be  recorded 
before  the  prior  deed  is  put  upon  record. 

A  parol  agreement,  by  the  owner  of  land,  that 
another  shall  purchase  it  and  that  he  will  surrender 
all  claim  to  it,  cannot  be  given  in  evidence  in  a  court 
of  law,  in  an  action  subsequently  brought  by  such 
owner  to  recover  possession  of  the  land  from  such 
purchaser. 

A  voluntary  conveyance  is  not  void  as  against 
creditors,  on  the  ground  that  the  grantor  at  the  time 
of  the  conveyance  is  indebted,  if  it  be  shown  that 
the  residue  of  the  real  estate  of  the  grantor  was 
amply  sufficient  to  pay  his  debts. 

Citations—  9  Cow.,  120;  6  Wend.,  226;  8  Wend.,  626, 
627  :  4  Cow..  599. 


was  an  action  of  ejectment,  tried  at  the 
J-  Madison  Circuit  in  Mar.,  1829,  before  the 
Hon.  Nathan  Williams,  then  one  of  the  Cir 
cuit  Judges. 

The  lessor  of  the  plaintiff,  Thomas  Merrick. 
2d,  claimed  to  recover  20  acres  of  land,  con- 
veyed to  him  by  his  father,  Charles  Merrick, 
by  deed  bearing  date  Apr.  25,  1807.  The  de- 
fendant held  the  premises  by  title  derived  un 
der  a  sheriff's  sale,  by  virtue  of  a  judgment 
against  Charles  Merrick,  in  favor  of  D.  Hub- 
bard  and  S.  G.  Willard,  for  $686.24,  docketed 
Aug.  9,  1808.  The  sale  under  the  judgment 
took  place  Apr.  1,  1809,  when  89  acres  of  land 
(of  which  the  20  acres  claimed  by  the  plaintiff 
are  a  part)  were  struck  off  to  one  Jacob  Ten 
Eyck  for  the  sum  of  $705.07,  and  conveyed  to 
589*]  *him  by  deed  executed  by  the  sheriff, 
as  of  Apr.  1,  1809,  which  deed  was  duly  re- 
corded Apr.  21,  1809.  When  this  deed  was 
put  upon  record,  the  deed  from  Charles  Mer- 
rick to  the  plaintiff  was  not  recorded,  nor  was 
it  put  upon  record  until  Apr.  25,  1812.  Ten 
Eyck  sold  the  89  acres  purchased  by  him  at 
sheriff's  sale,  Sep.  25,  1813,  for  the  considera 


NOTE.—  Unrecorded  deed— Rights  of  parties  not 
affected— Purchase  without  notice.  See  Jackson  v. 
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tion  of  $1,600,  to  D.  Elliot,  from  whom,  after 
two  intervening  owners,  the  premises  came  to 
the  defendant  by  deed  bearing  date  Apr.  19, 
1817.  The  deed  from  Ten  Eyck  and  the  sub- 
sequent conveyances  severally  contained  a  cov- 
enant of  warranty.  At  the  time  of  the  sheriff's 
sale  and  previous  to  the  purchase,  Ten  Eyck 
had  notice  of  the  deed  from  Charles  Merrick 
to  Thomas  Merrick,  2d.  The  defendant  of- 
fered to  prove  that,  at  the  time  of  the  sheriff's 
sale,  Ten  Eyck  was  requested,  by  Charles 
Merrick  and  by  Thomas  Merrick.  2d,  to  bid 
in  the  farm  and  to  give  Charles  Merrick  an 
opportunity  to  redeem  the  same;  that  Thomas 
then  stated  to  him  that  his  deed  had  not  been 
recorded,  and  that  he  would  give  up  all  claim 
to  the  20  acres  if  Ten  Eyck  would  comply 
with  their  request;  and  that  Ten  Eyck  agreed 
to  do  as  requested.  That  thereupon  the  89 
acres  were  sold  by  the  sheriff  and  purchased 
by  Ten  Eyck,  and  an  agreement  in  writing 
entered  into  by  Ten  Eyck  and  Charles  Merrick 
whereby  Ten  Eyck  covenanted  to  convey  the 
89  acres  to  Charles  Merrick,  provided  he  was 
paid  the  amount  of  his  bid,  with  the  interest 
thereof,  by  Dec.  1,  1809;  and  Charles  Merrick 
agreed  then  to  surrender  the  possession  of  the 
land  in  case  of  default  of  payment,  and  the 
defendant  offered  to  produce  the  agreement  in 
court;  which  evidence  thus  offered  to  be  given 
was  objected  to,  on  the  ground  that  the  plaint- 
iff was  not  a  party  to  the  agreement,  and  the 
objection  was  sustained  by  the  judge.  The  de- 
fendant excepted.  The  defendant  proved  that 
Thomas  Merrick,  2d,  resided  on  the  farm  of  89 
acres  with  his  father,  previous  to  the  date  of 
the  deed  to  him  in  1807,  and  continued  to  reside 
there  subsequent  to  that  conveyance;  that  he 
and  his  father  cultivated  the  farm  together, 
living  in  the  same  family — all  the  crops  were 
secured  in  the  same  barn  and  fed  out  to  their 
cattle;  that  the  20  acres  conveyed  to  Thomas 
was  principally  meadow  land;  that  there  was 
*no  partition  fence  between  the  20  [*59O 
acres  and  the  residue  of  the  farm;  no  separate 
cultivation;  and  that  the  farm  was  managed  in 
the  same  way  after  as  previous  to  the  deed  to 
Thomas;  there  being  no  apparent  change  in 
that  respect.  The  value  of  the  69  acres,  exclu- 
sive of  the  20  acres  claimed  by  the  plaintiff  at 
the  time  of  the  sheriff's  sale,  was  estimated  at 
from  $1,000  to  $1,500.  The  defendant  also 
produced  an  exemplification  of  the  record  of 
judgment  against  Charles  Merrick,  under  and 
by  virtue  of  which  the  sheriff 's  sale  took  place, 
by  which  it  appeared  that  one  of  the  causes  of 
action  set  forth  in  the  plaintiff's  declaration 
was  a  promissory  note  made  by  Charles  Mer- 
rick to  the  plaintiffs,  for  the  sum  of  $600, 
bearing  date  Mar.  17,  1807,  and  the  defendant 
insisted  that  the  plaintiff  was  not  entitled  to 
recover,  because  Charles  Merrick  having  con- 
tracted the  debt  on  which  his  farm  was  sold, 
previous  to  the  date  of  the  deed  executed  by 
him  to  his  son,  such  deed  was  fraudulent  and 
void  as  against  creditors;  upon  which  the i  judge 
ruled  that  the  conveyance  to  the  plaintiff  was 
not  fraudulent  in  law,  as  it  appeared  in  proof 
that  the  residue  of  the  farm  was  of  a  value 
more  than  sufficient  to  pay  the  debt.  The  de- 
fendant also  insisted  that  the  plaintiff  was  not 
entitled  to  recover:  1.  Because  he,  the  defend- 
ant, and  those  through  whom  he  derived  his 
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title,  were  bona  fide  purchasers  for  valuable 
consideration,  without  notice  to  either  of  them, 
•except  Ten  Eyck,  of  the  lessor's  claim;  that  the 
constructive  notice  arising  from  the  record  of 
the  deed  to  the  lessor  was  more  than  neutral- 
ized by  the  record  of  the  deed  from  the  sheriff 
to  Ten  Eyck,  which  being  first  recorded, 
showed  that  Ten  Eyck  had  the  better  title,  and 
that,  consequently,  without  other  notice  than 
that  derived  from  the  records,  he,  the  defend- 
ant, and  those  under  whom  he  derived  title, 
were,  with  the  exception  of  Ten  Eyck,  bona 
Jide  purchasers,  and  entitled  to  the  protection 
intended  to  be  secured  by  the  Registry  Act; 
and  2.  That  Charles  Merrick  being  in  posses- 
sion of  the  premises  in  question,  before  and  at 
the  time  of  the  recovery  of  the  judgment 
against  him,  and  at  the  time  of  the  levy  and 
sale,  had  such  an  interest  in  the  premises  as 
was  the  subject  of  a  sale  on  execution,  and 
upon  which  the  judgment  was  a  lien.  The  judge 
overruled  these  several  objections,  and  charged 
59 1*]  the  jury  that  the  plaintiff  *was  entitled 
to  their  verdict;  to  which  decisions  and  charge 
the  defendant  excepted.  The  jury  found  a 
verdict  for  the  plaintiff.  The  defendant  asks 
for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant,  in- 
sisted that  Ten  Eyck  having  made  the  pur- 
chase of  the  89  acres,  not  only  with  the  knowl- 
edge but  at  the  request  of  Thomas  Merrick, 
cannot  be  considered  as  having  unduly  ob 
tained  title  to  the  land  and  inequitably  gained 
a  preference  over  a  prior  purchaser,  whose 
deed  he  knew  was  not  recorded;  the  purchase 
having  been  made  at  the  request  of  the  prior 
purchaser,  and  the  terms  of  the  agreement  un- 
der which  it  was  made  fully  carried  into  effect. 
In  Storrs  v.  Barker,  6  Johns.  Ch.,  166,  it  was 
held  that  a  person  having  the  legal  title  to  land, 
who  acquiesces  in  the  sale  of  it  by  another 
claiming  or  having  color  of  title  to  it,  is  es- 
topped from  afterwards  aserting  his  title  against 
a  purchaser,  especially  if  he  has  advised  and 
encouraged  the  parties  to  such  sale  to  deal  with 
each  other.  Chancellor  Kent,  in  delivering  his 
opinion  in  that  case,  quoted  what  was  said  by 
Mr.  J.  Lawrence,  in  6  T.  K,  556,  that  he  re- 
collected a  case  in  which  Ld.  Mansfield  would 
not  suffer  a  man  to  recover,  even  in  ejectment 
at  law,  who  had  stood  by  and  seen  the  de- 
fendant build  on  his  land.  Ten  Eyck,  in  ref- 
erence to  the  prior  deed,  was  as  much  a  bona 
Jide  purchaser  as  if  he  had  purchased  without 
notice,  and  the  evidence  of  the  agreement  in 
respect  to  his  purchase  ought,  therefore,  to 
have  been  received  by  the  judge.  But  if  Ten 
Eyck  is  not  entitled  to  be  considered  as  a  bona 
fide  purchaser,  by  reason  of  his  having  had 
notice  of  the  prior  deed,  his  grantee  and  the 
subsequent  purchasers  are  not  affected  by  that 
notice,  as  no  principle  is  better  settled  than 
that  a  purchaser  for  a  valuable  consideration, 
without  notice,  has  a  good  title,  though  his 
grantor  obtained  a  conveyance  by  fraud.  10 
Johns.,  185.  The  fact  of  the  prior  deed  hav- 
ing been  placed  on  record  previous  to  the  con- 
veyance from  Ten  Eyck,  does  not  help  the 
lessor  of  the  plaintiff,  because  the  same  records 
which  gave  notice  of  that  deed  also  showed 
that  Ten  Eyck's  deed  was  first  recorded,  and 
of  course  that  he  had  the  better  title.  The 
counsel  also  insisted  that  the  deed  to  the  lessor 
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of  the  plaintiff  was  void  as  *respects  [*592 
creditors, having  been  executed  when  the  grant- 
or was  heavily  indebted;  and  further,  that 
Charles  Merrick  having  remained  in  posses- 
sion and  occupied  the  premises  in  question  in 
the  same  manner  after  as  before  the  convey 
ance  to  his  son,  the  judgment  against  him  was 
a  lien  upon  the  land,  his  interest  in  it  was  the 
subject  of  sale,  and  entitled  the  purchaser  to 
his  possession,  as  part  of  the  title. 

3/r.  S.  L.  Edwards,  for  the  plaintiff,  sup- 
ported the  decision  of  the  circuit  judge  in  ex- 
cluding the  testimony  offered  by  the  defend- 
ant. The  title  of  the  lessor  to  the  20  acres 
could  not  be  devested  by  parol,  and  still  that 
must  have  been  the  sole  object  of  the  proof. 
The  judge  was  right  also  in  ruling  that  the 
deed  from  Charles  Merrick  to  his  son  was  not 
fraudulent  as  to  creditors,  under  the  evidence 
in  the  case,  as  it  was  shown  that  the  residue  of 
the  farm  was  of  sufficient  value  to  pay  his 
debts.  He  also  insisted  that  the  defendant  and 
those  through  whom  he  claimed  were  not  bona 
fide  purchasers  ;  Ten  Eyck  had  actual  notice 
of  the  prior  deed,  and  the  others  had  construc- 
tive notice,  as  the  deed  to  the  lessor  was  re- 
corded previous  to  the  time  when  Ten  Eyck 
conveyed.  Although  the  subsequent  purchas- 
ers would  see  by  the  records  that  Ten  Eyck's 
deed  was  first  recorded, they  would  also  see  that 
the  lessor's  deed  of  an  anterior  date  was  on  re- 
cord, which  was  enough  to  put  them  on  inquiry, 
and  if  without  inquiry  they  purchased,  they 
did  so  at  their  peril.  He  further  insisted  that 
Charles  Merrick,  at  the  time  of  the  rendition 
of  the  judgment  against  him,  had  no  interest 
in  the  20  acres,  the  premises  in  question,  upon 
which  the  judgment  could  operate  as  a  lien, 
or  which  was  the  subject  of  sale  ;  he  had  con- 
veyed the  property  previous  to  the  docketing 
of  the  judgment,  and  at  the  time  of  the  sale  he 
had  not  even  possession  of  it  ;  the  delivery  of 
the  deed  to  his  son  was  a  delivery  of  possession 
of  the  property.  The  counsel  relied  upon  the 
former  decision  of  this  court  in  the  same  case, 
when  a  new  trial  was  granted  after  a  verdict 
for  the  defendant.  9  Cow.,  120.  He  also  quot- 
ed 4  Cow.,  604,  and  6  Wend.,  225,  and  cases 
cited. 

*Per  Curiam.  The  case  is  sub-  [*593 
stantially  the  same  as  when  heretofore  before 
us,  as  reported  in  9  Cow.,  120.  It  differs  in 
some  particulars  :  1.  The  defendant  offered  to 
prove  an  agreement  by  parol  of  the  plaintiff, 
that  he  would  give  up  all  claim  to  the  20  acres 
if  Ten  Eyck  would  become  the  purchaser  at  the 
sheriff's  sale,  and  give  Charles  Merrick  time 
for  redemption.  This  evidence  was  excluded, 
and  in  excluding  it  the  judge  was  correct,  and 
assigned  a  good  reason  for  the  decision;  Thom- 
as Merrick  was  not  a  party  to  the  written  agree- 
ment, and  it  cannot  be  contended  that  a  parol 
agreement  to  release  a  title  to  land  is  valid. 
The  alleged  agreement  by  T.  Merrick  was  an 
agreement  by  parol  to  give  up  his  claim  to  land 
which  had  been  conveyed  to  him  by  deed;  it 
was  void  by  the  Statute  of  Frauds. 

The  judge  was  right  also  in  deciding  that 
the  deed  from  C.  Merrick  to  T.  Merrick  was 
not  void  in  law  as  made  in  fraud  of  creditors, 
because,  although  the  grantor  was  indebted, 
there  was  property  enough  left  to  pay  his  debts. 
It  was  not  necessary,  in  1829,  when  this  cause 
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•was  tried;  to  submit  such  a  question  to  the 
jury,  nor  does  it  appear  that  the  defendant's 
•counsel  requested  the  judge  so  to  submit  it. 

Although  the  judge  may  have  erred  in  over- 
ruling the  position  that  C.  Merrick,  being  in 
possession  at  the  time  of  the  levy  and  sale,  had 
an  interest  which  was  the  subject  of  sale  on 
•execution;  such  error  did  not  prejudice  the  de- 
fendant; it  was  an  abstract  proposition  which 
could  have  no  bearing  on  the  case.  Had 
Charles  Merrick  been  the  defendant  in  an  ac- 
tion of  ejectment  brought  by  Ten  Eyck,  such 
a  proposition  would  have  been  appropriate. 
Actual  possession  is  evidence  of  title.  Ten 
Eyck  having  purchased  C.  Merrick's  rights, 
was  entitled  to  the  possession  as  against  him. 
Ten  Eyck  came  into  his  place,  and  took  all  his 
interest.  But  Charles  Merrick  had  no  right  to 
the  possession  as  against  the  present  plaintiff; 
of  course  his  grantee  could  have  none  derived 
through  him.  Had  the  judge,  therefore,  in- 
formed the  jury  that  C.  Merrick  being  in  pos- 
session had  an  interest  which  was  the  subject 
of  a  sheriff's  sale,  he  must  also  have  told  them 
that  C.  Merrick  had  no  right  to  the  possession 
against  the  legal  owner,  T.  Merrick. 
594*]  *There  is  another  particular  in  which 
this  case  differs  from  the  former.  It  there  ap 
peared  that  all  those  through  whom  the  title 
passed  from  Ten  Eyck  to  the  defendant,  and  the 
defendant  himself,  had  notice  of  T.  Merrick's 
deed.  That  evidence  is  not  in  this  case  ;  but 
enough  appears  to  put  the  subsequent  pur- 
chasers upon  inquiry,  and  to  show  that  Ten 
Eyck.  under  whom  the  defendant  claims,  had 
no  title  to  the  20  acres  in  dispute.  The  object 
of  the  Recording  Acts  is  to  prevent  frauds — 
to  prevent  the  person  having  title  to  land  from 
selling  it  more  than  once,and  thereby  defraud 
ing  one  or  more  of  the  purchasers.  The  ob- 
ject of  recording  is  to  give  notice  to  all  the 
world  that  the  title  has  passed  from  the  vend- 
or to  the  vendee.  If  the  vendee  neglects  to  re- 
cord his  deed,  in  consequence  of  which  anoth- 
er person  purchases  bonafide,  such  vendee,  so 
neglecting  to  record  his  deed,  loses  his  title  ; 
but  if  the  second  purchaser  has  actual  notice 
of  the  first  conveyance,  he  is  not  a  bona  fide 
purchaser.  The  record  of  the  first  deed  is  con- 
structive notice  of  the  fact  of  the  existence  of 
the  deed  ;  if,  however,  actual  notice  has  been 
given  to  the  second  purchaser,  he  cannot  com- 
plain of  want  of  constructive  notice.  Notice 
to  the  second  purchaser, whether  actual  orcon- 
structive.that  the  land  has  been  previously  sold 
and  conveyed,  deprives  him  of  the  character 
of  a  bonafide  purchaser.  It  is  a  conceded  fact 
in  the  present  case,  that  Ten  Eyck  had  notice 
of  the  present  plaintiff's  title  at  the  time  of  the 
sheriff's  sale.  He  was  not,  therefore,  in  law, 
a  bona  fide  purchaser  ;  on  the  contrary,  he  ac- 
quired no  title  to  the  20  acres.  As  to  those  20 
acres,  Ten  Eyck's  deed  was  void — as  much  so 
as  if  T.  Merrick's  deed  had  been  recorded. 
Had  Ten  Eyck,  therefore,  remained  in  posses- 
sion, and  been  the  defendant  instead  of  the 
present  defendant,  he  could  not  make  any 
plausible  defense.  It  may  be  said,  however, 
that  the  defendant  had  no  notice  of  T.  Mer- 
rick's deed,  except  the  record,  and  that  the 
same  record  informed  him  that  Ten  Eyck's 
deed  was  first  recorded  and,  therefore  took 
precedence.  It  is  true  that  Ten  Eyck's  deed 
WEND.  15.  N.  Y.  R,  12. 


was  first  recorded,  but  it  is  also  true  that  T. 
Merrick's  was. recorded  before  Ten  Eyck  con- 
veyed the  premises.  The  Act  requiring  deeds 
to  be  recorded  does  not  say  (as  the  Act  requir- 
ing mortgages  to  be  registered  does)  that  the 
deed  *first  recorded  shall  have  prefer-  [*595 
ence.but  that  the  unrecorded  deed  shall  be  con- 
sidered void  as  against  a  subsequent  bonafide 
purchaser.  When,  therefore,  the  present  de- 
fendant saw  by  the  record  that  T.  Merrick's 
detd  was  anterior  in  date  to  Ten  Eyck's,  he 
was  bound  to  inquire  whether  Ten  Eyck  was 
a  bonafide  purchaser.  He  did  not  become  such 
by  the  mere  fact  of  putting  his  deed  first  on 
record.  If  the  defendant  had  made  such  in- 
quiry, he  could  not  have  failed  to  have  ascer- 
tained the  true  state  of  the  case,  and  to  have 
learned  that  Ten  Eyck  had,  in  fact,  no  title  as 
against  T.  Merrick,  the  present  plaintiff.  In 
Tuttle  v.  Jackson,  6  Wend.,  226,  it  was  said, by 
Chancellor  Walworth  :  "If  the  subsequent 
purchaser  knows  of  the  unregistered  convey- 
ance at  the  time  of  his  purchase, he  cannot  pro- 
tect himself  against  that  conveyance;  and  what- 
ever is  sufficient  to  make  it  his  duty  to  inquire 
as  to  the  rights  of  others,  is  considered  legal 
notice  to  him  of  those  rights."  And  surely  the 
record  of  T.  Merrick's  deed  was  sufficient  to 
make  it  the  duty  of  all  subsequent  purchasers 
to  inquire  as  to  the  rights  of  T.  Merrick.  The 
fact  that  his  deed  was  recorded  subsequent  to 
Ten  Eyck's, conveyed  an  intimation  that  he  in- 
tended to  assert  his  title.  It  is,  therefore, per- 
fectly clear  to  our  minds  that  the  decision  of 
the  judge  at  the  circuit  was  right,  without  con- 
sidering the  authority  of  the  former  decision. 
We  have  heretofore  had  occasion,  in  Jackson 
v.  Chamberlain,  8  Wend.,  626,  627,  to  speak 
of  this  case  as  reported  in  9  Cow.,  120,  and  of 
Jackson  v.  Town,  4  Cow.,  599.  In  the  latter 
case  the  plaintiff  claimed  to  recover  under  a 
sheriff's  deed,  and  his  right  of  recovery  de- 
pended upon  the  fact  that  Eleanor  Town  had 
title  to  the  premises  when  the  judgment  was 
docketed  under  which  the  sale  was  made.  The 
only  evidence  of  title  consisted  of  the  fact  that 
Eleanor  Town  had  been  some  4  or  5  years  in  pos- 
session ;  but  she  had  abandoned  possession  2 
years  before  the  cause  of  action  accrued  upon 
which  the  judgment  was  recovered.  No  paper 
title  was  shown  in  E.  Town.  Several  months 
after  she  abandoned  the  possession,  she  con- 
veyed to  her  daughter.the  defendant, who  took 
possession  some  3  years  afterwards.  The 
learned  judge,  who  delivered  the  opinion  of 
the  court  in  the  first  place.placed  the  decision 
upon  true  ground — the  *want  of  title  [*o96 
in  E.  Town.  Had  he  left  it  there,  the  correct- 
ness of  that  decision, we  apprehend, could  nev- 
er have  been  doubted.  In  order  to  fortify  the 
case,  he  undertook  to  show,  that  if  E.  Town 
had  had  title  when  she  occupied  the  premises, 
she  had  parted  with  it  before  the  judgment 
against  her  under  which  the  plaintiff  claimed. 
The  reasoning  of  the  learned  judge  on  that 
point  is  not  satisfactory,  and  in  our  opinion 
fails  to  prove  the  proposition  that  E.  Town 
had  legally  conveyed  her  title.  The  deed  to 
Lydia  Town  conveyed  all  the  interest  of  the 
grantor  to  the  grantee  without  being  recorded ; 
as  between  the  parties  and  others  having  no- 
tice, it  was  valid,  but  as  against  subsequent 
bona  fide  purchasers,  it  was  void.  On  the  sup- 
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position  that  Eleanor  Town  had  title  when  she 
conveyed  to  Lydia  Town,  there  can  be  no 
doubt  that,  had  she  conveyed  to  the  lessor, 
Stewart,  at  the  time  when  he  took  the  sheriff's 
deed,  if  his  purchase  was  bona  fide  without  no- 
tice of  the  deed  to  L.Town, it  would  have  been 
the  better  title  ;  for  the  unrecorded  deed  was 
by  the  statute  fraudulent  and  void  against  sub- 
sequent bona  fide  purchasers  for  valuable  con- 
sideration. '  A  judgment  and  sale  under  it  are 
a  species  of  conveyance,  and  equally  effectual 
to  transmit  the  title  of  the  defendant  in  the 
judgment,  as  a  deed  from  such  defendant. 
As,  therefore,  the  lessor  had  no  notice  of  the 
defendant's  deed  when  he  took  the  sheriff's 
deed,  he  took  all  the  title  which  the  judgment 
debtor  was  capable  of  conveying  to  &  bona  fide 
purchaser.  It  is,  therefore,  clear  to  us,  that 
if  E.  Town  had  title.her  deed  to  her  daughter, 
although  good  as  between  the  parties,  was  void 
as  to  a  subsequent  bona  fide  purchaser,  which 
the  lessor  of  the  plaintiff  was.  The  case  was, 
however,  in  our  opinion, rightly  decided  upon 
the  first  ground,  to  wit,  absence  of  any  proof 
of  title  in  E.  Town.  When  this  cause  was  be- 
fore this  court  formerly.as  reported  in  9  Cow., 
120, the  preceding  point  in  the  decision  of  Jack- 
son v.  Town  was  cited,  and  apparently  relied 
on.  It  was  unnecessary  to  resort  to  that  ground, 
as  it  appeared  then  as  it  does  now — that  Ten 
Eyck,  when  he  purchased,  had  full  notice  of 
the  previous  deed  to  the  plaintiff.  His  sheriff's 
deed  had  the  same  force  and  efficacy  as  a  quit- 
claim deed  from  C.  Merrick  of  the  same  date 
would  have  had  ;  and  having  notice,  he  pur- 
597*]  chased  *with  as  full  knowledge  of  the 
plaintiff's  deed  as  if  it  had  been  recorded.  In 
such  cases  we  consider  the  lien  of  the  judg- 
ment as  of  no  force, by  way  of  giving  priority; 
it  is  the  sale  under  the  judgment  which  is  ef- 
fectual, and  the  lien  is  not  regarded  as  an  in- 
cumbrance,  but  only  as  an  ingredient  in  the 
conveyance.  The  facts  of  this  case, therefore, 
justified  the  former  decision,  and  so  we  appre- 
hend they  do  the  present. 
New  trial  denied. 

Conveyance  of  lands— Recording— Notice,  Over- 
ruled-2  Hill,  650,  651 ;  30  Wis.,  448. 

Cited  in— 17  Wend.,  30 :  19  Wend.,  515 :  6  Hill,  473  ; 
5  Denio,  193;  Hoflm.,  376;  15  N.  Y.,  358;  90  N.  Y., 
474;  3  Keyes,  452;  4  Abb.  App.  Dec.,  70;  3  Trans. 
App.,  47:  4  Hun,  705;  6  Hun,  542;  6  Barb.,  382;  8 
Barb.,  13;  IT.  &  C.,  519;  55  How.  Pr.,  209;  41  Cal., 
50 ;  20  Wis.,  530 ;  31  Am.  Dec.,  282. 

Sheriff's  sale— Preference  givento  purchaser  ivhose 
deed  first  recorded.  Cited  in— 29  N.  Y.,  613 ;  69  N.Y., 
10 ;  8  Barb.,  13 ;  33  Barb.,  19. 

Voluntary  conveyance  by  creditor.  Cited  in— 24  N. 
Y.,  634 ;  32  N.  Y.,  648  ;  59  N.  Y.,  347  ;  81  N.  Y.,  591 ;  2 
T.  &  C.,  295. 


SHARP  ET  AL.  v.  BRANDOW. 

Ejectment — Adverse  Possession. 

A  defendant  in  ejectment  who  has  entered  into 
possession  of  lands,  claiming:  title  by  deed  of  an  un- 
divided sixth  part  of  an  extensive  tract,  cannot  set 
up  an  adverse  possession  to  more  of  the  tract  than 
he  has  under  actual  improvement,  or  within  a  sub- 
stantial inclosure. 

Citations— 18  Johns.,  362;  12  Wend.,  602 ;  10  Wend.. 
104  ;  2  R.  8.,  293,  sees.  5,  7.  8 ;  300.  sec.  45 ;  1  Cow.,  276, 
609:  8  Wend..  440;  7  Wend..  62. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Greene  Circuit  in  Apr.,  Iy34,  before  the 
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Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiffs  showed  title  to  the  one  sixth  of 
a  lot  of  land  in  the  Hardenburgh  patent.called 
lot  No.  43,  containing  about  1,500  acres.under 
a  deed  executed  by  John  Emmons.to  Nicholas 
Kiersted,  bearing  date  Dec.  27,  1792,  and 
claimed  to  recover  264£  acres  of  land, of  which 
the  defendant  acknowledged  himself  to  be  in 
possession.  The  defendant  relied  upon  adverse 
possession  for  his  defense.  He  produced  in 
evidence  a  deed  from  Emmons,  the  grantor  of 
Kiersted,  to  A.  Becker  and  A.  Boyd,  of  the 
one  sixth  of  the  same  lot  No.  43,  bearing  date 
Apr.  6,  1798,  and  deeds  from  Becker  and  Boyd 
to  himself,  also  the  one  sixth  of  the  same  lot, 
bearing  date  Mar.  30,  1799,  and  proved  that  be 
had  made  clearings  upon  several  portions  of 
lot  No.  43,  amounting,  together,  to  between  3ft 
and  40  acres,  and  gave  evidence  of  the  length  of 
time  that  he  had  been  in  possession  of  such 
clearings.  It  also  appeared  that  in  a  partition 
of  lot  No.  43,  made  in  1828  (in  a  matter  of  par- 
tition *prosecuted  by  one  Clarke),  [*59& 
three  lots  were  designated  as  Nos.  9,  10  and  14; 
the  first  two  of  which  and  41  acres  of  the  last 
were  allotted  to  the  defendant. and  which  prem- 
ises thus  allotted  contained,  together,  264£ 
acres,  and  included  within  their  bounds  the 
clearings  made  by  the  defendant.  The  judge 
charged  the  jury,  that  both  parties  claiming- 
title  from  the  same  source,  the  possession  of 
the  defendant  was  adverse,  and  if  they  should 
come  to  the  conclusion  that  such  possession  had 
been  continued  for  25  years,  the  defendant 
would  be  entitled  to  their  verdict  ;  at  the  same 
time  instructing  them  that  where  a  defendant 
enters  into  possession  of  a  lot  of  land, claiming- 
to  be  owner,  by  virtue  of  a  deed,  and  actually 
occupies  and  improves  a  part  of  the  lot,  he  is- 
deemed  in  law  to  be  in  possession  of  the  whole. 
The  jury  found  a  verdict  for  the  defendant. 
The  plaintiffs  ask  for  a  new  trial. 

Mr.  L.  Elmendorf,  for  the  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  deed  from 
Becker  and  Boyd  purported  to  convey  to  the 
defendant  one  undivided  sixth  part  of  lot  No. 
43,  and  it  is  by  virtue  of  an  entry  and  occupa- 
tion under  it  that  the  defendant  claims  a  pos- 
session adverse  to  the  plaintiffs,  who  are,  un- 
doubtedly, the  legal  owners.  Such  possession 
would  not  be  adverse  to  the  other  co-tenants, 
but  is  in  accordance  with  their  title.and  would 
inure  to  their  benefit.  The  plaintiffs,  however, 
are  not  his  co-tenants  ;  the  defendant  holds  in 
hostility  to  them,  claiming  by  deed  the  title 
which  they  assert  to  the  premises.  The  pos- 
session would  be  adverse  to  Emmons, the  grant- 
or, 18  Johns.,  362.12  Wend.,602.and  is  equally 
so  to  those  claiming  under  him.  I  did  not 
understand  this  point  of  the  charge  of  the 
learned  judge  to  be  called  seriously  in  question 
upon  the  argument,  nor  is  it  in  the  points  sub- 
mitted. 

Lot  43  embraced  a  tract  of  about  1,500  acres, 
and  one  question,  and  the  material  one  pre- 
sented in  the  case  is,  as  to  the  rule  by  which 
to  determine  the  extent  of  the  adverse  posses- 
sion *or,  in  other  words,  the  quantity  [*59J> 
of  land  which  may  be  claimed  to  be  held  by 
the  defendant  by  virtue  of  it.  He  admitted 
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himself  to  be  in  possession  of  3  parcels,amount- 
ing  to  264|  acres.  The  actual  improvements 
and  inclosures  for  cultivation  do  not,  probably, 
exceed  some  30  or  40  acres,  perhaps  not  so 
much  ;  but  the  jury,  under  the  instructions  of 
the  court,  found  for  the  defendant,  and  there- 
by confirmed  his  title  to  the  whole  of  the  3  par- 
cels. It  has  been  long  settled  in  this  State, that 
entry  and  possession  under  color  and  claim  of 
title,  constitute  an  adverse  possession  against 
all  the  world,  and  if  continued  for  20  years, 
will  ripen  into  a  title  that  shall  bar  the  entry 
of  the  true  owner  ;  if  for  25  years,  a  complete 
and  perfect  title  is  acquired.  As  writs  of  right 
are  now  abolished,  and  the  action  of  ejectment 
substituted,  the  defendant, to  defeat  this  action, 
must  show  a  continuance  of  the  adverse  pos- 
session for  25  years,  in  all  cases  where  the  right 
of  entry  existed  before  the  new  statute  regulat- 
ing the  limitation  of  actions  took  effect.  10 
Wend.,  104  ;  2  R.  S.,  300,  sec.  45.  Where  the 
right  of  entry  accrued  since  those  statutes,  it 
will  be  barred  in  20  years.  2  R.  S. ,  293,  sees. 
5,  7,  8.  If  the  defendant  enters  without  color 
of  paper  title,  and  relies  upon  a  mere  asser- 
tion of  title,  he  acquires  by  his  possession  no 
more  than  he  has  under  actual  improvement, 
and  within  a  substantial  inclosure.  If  he  claims 
more  by  a  constructive  adverse  possession,  it 
must  be  under  a  claim  of  paper  title,  and  then 
the  claim  cannot  extend  beyond  a  single  lot. 
Such  a  possession  of  part,  claiming  title  to  the 
whole,  with  the  usual  acts  of  ownership  over 
the  unimproved  part,  as  in  the  case  of  a  farm 
occupied  for  agricultural  purposes,  is  deemed 
sufficient.  1  Cow.,  276,  609  ;  8  Wend.,  440;  7 
Wend.,  62.  Now,  conceding  that  an  entry 
under  color  and  claim  of  paper  title  to  an  un- 
divided sixth  part  of  the  lot  would  constitute 
an  adverse  possession  to  the  extent  of  the  title 
as  effectually  as  an  entry  under  claim  of  paper 
title  would  to  the  whole  ;  yet  as  the  lot  con- 
tained above  1,500  acres,  it  is  clear  it  could  in 
neither  case  extend  beyond  the  actual  improve- 
ments within  substantial  inclosures.  This  prin- 
ciple was  fully  conceded  by  the  learned  judge 
6OO*]  in  his  charge  to  the  jury,  *and  if  prop- 
erly applied  would  have  led  to  a  right  conclu- 
sion. The  defendant  admitted  himself  in  pos- 
session of  lots  Nos.  9, 10  and  14,and  had  proved 
that  he  entered  by  virtue  of  a  paper  title,  some 
25  years  previous  to  the  commencement  of  the 
suit ;  and  the  jury  may  or  must  have  consid- 
ered the  principle  as  stated  in  the  charge  ap- 
plicable to  these  several  lots.  Whether  it  was 
so  intended  does  not  distinctly  appear.  Such 
was  the  nature.if  not  necessary  effect, and  they, 
accordingly,  found  for  the  defendant,  thereby 
confirming  his  title  to  the  3  lots.  Now  it  ap- 
pears that  the  principal  portion  of  the  25  years 
adverse  possession  took  place  before  the  par- 
tition in  1828,  when  lots  Nos.  9,  10  and  14  were 
surveyed.  Until  then,  great  lot  43  was  undi- 
vided, and  so  far  as  regards  these  lots, the  prin- 
ciple of  law  had  no  application.  It  cannot  be 
said  that  there  had  been  an  entry  and  posses- 
sion of  part  of  them,  claiming  title  to  the  one 
sixth,  or  whole  of  them,  or  any  one  of  them, 
for  25  years,  before  1828.  Unless  the  principle 
is  applicable  to  the  whole  of  lot  43,  which,  I 
believe,  was  not  contended  on  the  argument, 
the  plaintiff  should  have  had  a  verdict  for  all 
the  premises  of  which  the  defendant  admitted 
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he  was  in  possession,  except  so  much  as  had 
been  actually  improved,  and  substantially  in- 
closed for  25  years  before  suit.  For  these  rea- 
sons a  new  trial  must  be  granted, costs  to  abide 
the  event. 
New  trial  granted. 

Cited  in— 9  N.  Y.,  340;  26  Barb.,  404;  45  How.  Pr., 
368  ;  37  Am.  Dec.,  193  (12  N.  H..  9). 


*SMITH  &  KNIFFIN  v.  DEWEY.  [*6O1 

Ejectment  —  Pleading. 

A  declaration  in  ejectment  may  contain  several 
counts  in  the  names  of  several  persons  as  plaintiffs, 
in  the  manner  heretofore  used  when  the  suit  was 
brought  in  the  name  of  a  nominal  plaintiff,  and 
separate  demises  were  laid  in  the  names  of  separate 
lessors  ;  it  is  not  necessary  that  it  should  contain  a 
joint  count,  or  that  a  joint  interest  or  joint  injury 
should  be  alleged. 

Citation—  2  R.  S.,  303,  sees.  1,  11,  17-20,  30. 


was  a  demurrer  to  a  declaration  in 
1  ejectment.  The  cause  of  demurrer  relied  on 
by  the  defendant's  counsel  is,  that  the  declara- 
tion, though  in  the  names  of  two  plaintiffs, 
does  not  contain  a  joint  count,  showing  that 
the  plaintiffs  have  a  joint  interest  or  have  sus- 
tained a  joint  injury;  it  contains  two  separate 
counts,  one  in  the  name  of  Smith,  one  of  the 
plaintiffs,  and  the  other  in  the  name  of  Kniffin, 
the  other  plaintiff.  The  case  was  submitted 
without  argument. 

Mr.  E.  Hibbard,  for  the  defendant. 

Mr.  I.  Porter,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  action  of 
ejectment,  as  it  formerly  existed,  has  not  been 
abolished.  Fictitious  names  are  no  longer  used 
in  the  action,  and  various  provisions  have  been 
made  for  the  purpose  of  rendering  it  a  more 
direct  and  beneficial  remedy.  Subject  to  these 
provisions,  it  may  be  brought  "in  the  cases 
and  the  manner  h'  retof  ore  accustomed."  2  R. 
S.,  303,  sec.  1.  There  is  nothing  in  the  Statute 
to  Prevent  the  Joinder  of  Several  Persons  in 
bringing  the  action,  nor  making  it  necessary 
for  them  to  show  any  joint  interest  or  damage. 
In  this  respect  the  action  remains  as  it  was  be- 
fore, when  several  demises  were  inserted  in  the 
declaration.  They  might  be  either  joint  or  sev- 
eral, or  both,  according  to  the  manner  in  which 
the  party  expected  to  prove  his  case  on  the  tri- 
al. The  llth  section  of  the  statute,  on  which 
the  defendant  relies,  was  not  inserted  for  the 
purpose  of  limiting  the  remedy,  but  to  declare 
more  explicitly  the  intention  of  the  Legislature 
to  continue,  in  this  particular,  the  former  prac- 
tice. *It  provides  that  "The  declara-  [*6O2 
tion  may  contain  several  counts,  and  several 
parties  may  be  named  as  plaintiffs  jointly  in 
one  count  and  severally  in  others."  This  only 
means  that  several  plaintiffs  may,  not  that  they 
must  be  named  jointly  in  one  count  and  sever- 
ally in  others.  If  there  could  he  any  doubt  as 
to  the  true  construction  of  the  statute,  it  would 
be  removed  by  the  note  of  the  revisers.  They 
say:  "The  object  of  this  section  is  to  retain  the 
advantages  which  now  result  from  the  right  to 
use  various  demises."  The  30th  section  pro- 
vides for  a  verdict  in  favor  of  all  or  any  one  of 
the  persons  named  as  plaintiffs;  and  where  any 
of  the  plaintiffs  do  not  show  a  right  to  recover, 
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the  verdict  as  to  such  is  to  be  rendered  for  the 
defendant. 

The  defendant  will  not  be  prejudiced  by  sev- 
eral counts  on  the  right  of  different  individu- 
als, any  more  than  he  formerly  was  by  allow- 
ing different  demises  from  several  lessors  of 
the  plaintiff.  Heretofore,  when  the  name  of  a 
lessor  was  used  without  his  consent,  it  was 
struck  out  on  motion.  Another  remedy  equal- 
ly beneficial  to  the  defendant  has  been  provid- 
ed where  the  name  of  any  person  is  used  as 
plaintiff  without  his  authority.  Sees.  17—20. 

Judgment  for  the  plaintiffs. 

Cited  in— 19  Wend.,  636 ;  62  Barb.,  298. 


THE  PEOPLE  v.  DAVIS. 

Witness — Non-attendance — Excuse  for — Attach- 
ment— Contempt —  Costs. 

A  witness  duly  subpoenaed  to  attend  a  circuit  is 
bound  to  make  extraordinary  efforts  to  obey  the 
writ ;  nothing  but  extreme  poverty  and  utter  ina- 
bility to  attend,  or  sickness  of  himself  or  family, 
conclusively  proved,  will  excuse  his  non-attend- 
ance. 

Unless  the  contempt  is  purged,  the  witness  will 
be  fined  not  only  the  costs  of  the  attachment,  but 
to  the  full  amount  of  the  costs  of  the  circuit  in- 
curred by  the  party  who  subpoenaed  him.if  the  trial 
was  put  off  in  consequence  of  his  non-attendance. 

Citations— 2 R.  S.,  535,  sec.  1,  sub.  5 ;  538,  sees.  21,  25. 

HHHE  defendant  was  brought  up  on  an  attach- 
J.  ment  for  disobedience  to  a  subpoena  served 
upon  him  to  attend  as  a  witness  for  the  plaint- 
iff in  a  cause  of  Kelly  v.  DeF&rrest,  noticed 
for  trial  at  the  Warren  Circuit,  on  the  first 
Tuesday  of  June  last.  The  defendant  was  duly 
6O3*]  subpoenaed  May  26  (13  days  *before 
the  circuit),  at  the  City  of  N.  Y.,  where  he  re- 
sided; $10  were  given  to  him  to  pay  his  ex- 
penses. He  did  not  attend.  Being  brought 
into  court,  interrogatories  were  filed,  to  which 
he  answered.  The  court  also,  in  pursuance  of 
2  II.  S.,  537,  sec.  19,  received  the  affidavit  of 
the  relator,  the  plaintiff  in  the  cause,  contra- 
dictory of  the  answers,  and  the  affidavits  of  the 
defendant,  and  of  an  individual  to  whom  he 
had  assigned  his  property  as  an  insolvent  debt- 
or. The  substance  of  the  answers  is  that  he  is 
utterly  insolvent,  and  had,  when  subpoenaed, 
delivered  up  all  his  property  without  reserve, 
into  the  hands  of  his  assignees  under  the  in- 
solvent law,  except  what  was  exempt  from  ex- 
ecution; that  he  had  a  wife  and  three  children 
for  whom  he  provided,  and  that  two  of  his 
children  were  at  the  time  when  the  subpoena 
was  served,  and  up  to  the  time  of  the  circuit, 
so  sick  as  to  render  it  improper  for  him  to 
leave  them;  that  his  family  were  wholly  de- 
pendent on  his  daily  labor  for  their  daily  sup- 
port, and  that  they  must  have  suffered,  if  left, 
for  the  common  necessaries  of  life.  That  his 
wife  was  unable  to  attend  the  children  alone 
during  nights,  and  he  could  not  procure  her 
any  assistance;  that  the  $10  which  he  received 
as  witness  fees  would  not,  as  he  believes,  have 
defrayed  his  expenses  of  travel  by  the  public 
conveyances.  That  he  advised  with  his  friend, 
and  leaving  the  fees  with  him,  procured  him 
to  write  to  the  plaintiff's  attorney,  stating  his 
excuse.  The  depositions  do  not  materially  vary 
the  case  from  the  answer. 
'ISO 


By  the  Court,  Cowen,  J.  It  was  the  duty 
of  the  witness  to  obey  the  subpoena;  and  he  is 
guilty  of  a  contempt  in  disregarding  it,  and 
must  be  punished  unless  he  has  furnished  us 
with  a  legal  excuse.  Both  insolvency  and  pov- 
erty in  the  witness  are  sworn  to  by  himself  and 
Mr.  Lamb  who  was  one  of  his  assignees.  But 
it  is  scarcely  necessary  to  observe  that  these 
form  no  excuse  in  the  abstract.  If  received  at 
all  it  must  be  in  connection  with  the  situation 
of  the  family,  or  as  showing  the  utter  inability 
of  the  defendant  to  defray  his  expenses.  In 
rendering  these  excuses  of  sickness  and  extreme 
poverty,  while  we  are  not  disposed  to  deny  the 
validity  of  either  if  clearly  made  out  in  a  proper 
degree,  we  can  not  allow  the  ^witness  to  [*OO4 
judge  for  himself.  Were  we  to  stop  and  be 
content  with  his  telling  us  in  this  general  way  : 
"  Some  of  my  family  were  so  sick  that,  with 
want  of  assistance  and  considering  our  poverty, 
I  deemed  it  improper  to  leave  home, "  we  should 
surrender  our  own  judgment.  Men  often  take 
great  latitude  in  swearing  to  matters  of  opin- 
ion, even  where  they  are  disinterested;  and  to 
receive  sworn  answers  framed  in  that  manner, 
for  the  purposes  of  exculpation,  would  be  to 
render  the  process  of  subpoena  entirely  ineffi- 
cient. The  answer  in  question  is  remarkable 
for  being  barren  of  any  facts  except  that  of  an 
insolvent  assignment,  by  which  we  can  govern 
ourselves  in  coming  to  a  conclusion.  Take  the 
allegation  of  sickness;  we  have  no  information 
as  to  kind  or  degree.  For  aught  we  know  the 
two  children  may  have  had  slight  colds,  or  the 
whooping  cough.  Either  might  pass  for  sick- 
ness, and  so  might  any  other  slight  deviation 
from  good  health,  in  the  deposition  of  a  man 
deeply  interested.  Seeing  himself  in  danger  of 
a  fine,  he  would,  of  course,  go  on  and  say 
"  The  sickness  was  such  that  I  deemed  it  im- 
proper to  leave  home,"  as  he  does  here.  Tell- 
ing us  that  Mrs.  Davis  was  not  able  to  take  care 
of  the  children  in  the  night,  is  equally  unsatis- 
factory, until  we  learn  that  they  required  such 
care.  So  of  the  inability  to  procure  assistance, 
until  we  see  that  the  assistance  was  necessary. 
Mr.  Lamb  comes  in  and  says:  "It  was  pub- 
licly rumored  in  the  neighborhood  that  two  of 
the  family  were  sick,  as  stated  in  said  answer;" 
and  he  has  no  reason  to  doubt  it  and  verily  be- 
lieves it.  If  the  children  were  seriously  indis- 
posed, it  is  highly  probable  they  were  attended 
by  a  physician,  whose  opinion  would  have 
been  lawful  evidence.  He  could  have  sworn 
generally,  as  a  witness  of  skill.  Mere  opinion 
from  any  other  is  not  receivable.  It  is  incom- 
petent.according  to  the  settled  law  of  evidence, 
even  from  a  disinterested  witness.  Here  the 
main  witness,  the  man  best  qualified  to  speak, 
is  deeply  interested,  and  we  yet  have  but  his 
mere  loose  opinion,  upon  all  the  circumstances, 
that  it  was  improper  for  him  to  leave  home. 
The  kind  or  degree  of  sickness,  or  that  the 
children  had  ever  been  attended  in  the  night, 
or  that  he  had  ever  tried  to  procure  assistance, 
or  whether  a  physician  had  attended,  is  all  left 
out,  and  the  corroborative  *evidence  [*6O5 
is,  neighborhood  rumor  and  belief;  that,  too, 
comes  from  a  man  who  has  in  other  respects 
made  a  somewhat  intemperate  affidavit  in  re- 
spect to  the  motives  and  character  of  Mr.  Kelly. 
I  mean  Mr.  Lamb,  who  swears  roundly  that 
Mr.  Kelly's  affidavit  in  respect  to  Davis'  dwell- 
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ing-house  is  "  grossly  deceptive."  Full  13  days 
elapsed,  I  perceive,  between  the  service  of  the 
subpoena  and  the  sitting  of  the  circuit  court. 
Looking  at  the  answer,  we  are  to  infer  that  in- 
stead of  making  the  least  effort  to  get  on  his 
way  to  the  circuit,  Mr.  Davis  folds  his  arms, 
and  sitting  down  with  his  friend  Mr.  Williams, 
anticipates  the  excuses  which  he  now  sets  up, 
and  directs  Mr.  Williams  to  render  them  to  Mr. 
Hay,  the  attorney.  But  if  he  means  that  the 
latter  was  confined  to  the  mere  excuse  of  pov- 
erty and  want  of  money,  and  his  family  being 
in  danger  of  suffering  for  want  of  common 
necessaries,  it  seems  to  me  he  was  quite  pre- 
mature. He  had  got  $10,  the  full  fees  allowed 
by  law.  It  would  have  looked  much  more  like 
a  desire  to  obey  the  subpoena  in  good  faith,  had 
he  made  an  effort  to  raise  what  little  balance 
might  have  been  necessary.  We  should,  at 
least,  have  listened  with  more  favor  to  the  ex- 
cuse. He  had  yet  nearly  a  fortnight  within 
which  to  make  the  necessary  arrangements;  ar- 
rangements for  a  quick  journey  to  what  was 
usually  a  short  circuit,  and  certainly  not  an 
expensive  journey,  if  conducted  with  due  econ- 
omy. So  poor  a  man  as  he  and  Mr.  Lamb  make 
him  out  to  be,  of  course  would  not  think  of  trav 
eling  except  in  a  very  close  way;  and  poor  men, 
if  they  will  take  pains,  can  travel  very  cheaply. 
As  to  the  excuse  of  inability  from  poverty, 
we  should  have  been  much  better  satisfied  with 
more  particularity.  Poverty  and  dependence 
on  daily  labor  for  daily  bread,  as  expressed  in 
the  answer  and  in  Mr.  Lamb's  affidavit,  are 
relative  terms;  and  it  would  have  been  much 
more  instructive,  if  instead  of  such  general- 
ities the  defendant  had  sworn  that  he  had  no 
money,  and  could  not  get  any,  after  trying,  in 
the  course  of  the  12  or  13  days'  opportunity. 
In  the  meantime,  too,  I  should  suppose  that  in 
a  civilized,  not  to  say  a  humane  neighborhood, 
some  expedient,  even  short  of  a  resort  to  public 
charity,  might  have  been  effectual  to  save  the 
defendant's  family  from  suffering  for  want  of 
C5O6*]  food.  We  have  no  account  *of  any  at- 
tempt to  dispose  of  the  family  with  a  view  to 
the  journey;  nor  are  we  here  furnished  with 
the  degree  in  which  they  wanted  what  the  de- 
fendant calls  the  common  necessaries  of  life. 
He  had,  about  that  time,  though  how  long  be- 
fore we  are  not  precisely  informed,  assigned 
his  property  under  the  Insolvent  Act;  and  we 
are  not  disposed  to  doubt  but  that  the  case  was 
equally  honest  with  the  general  run  of  insolv- 
encies. Mr.  Kelly,  however,  says,  that  when 
he  went  for  an  explanation  why  the  defendant 
had  not  attended  under  the  subpoena,  he  was 
told  nothing  of  sickness,  or  downright  poverty; 
but  only  that  the  $10  being  unequal  to  the  ex- 
penses, and  the  defendant  earning  10  shillings 
per  day,  which  would  no  more  than  support 
his  family,  he  had  concluded  not  to  go.  The 
suit  was  by  Kelly,  to  recover  from  De  Forrest 
property  which  he  (Kelly)  had  sold  to  the  de- 
fendant, while  in  good"  credit;  and  which  it 
was  alleged  he  had  shortly  after  assigned  to 
De  Forrest,  with  intent  to  defraud  the  plaint- 
iff. He  says,  also,  that  he  found  the  defendant 
and  his  family  in  a  three  or  four-story  house  in 
Pearl  St.,  expensively  furnished.  This  is  the 
account  which  Mr.  Lamb,  in  his  deposition, 
pronounces  to  be  grossly  deceptive;  and  he 
adds,  that  he  has  heard  the  reputation  of  Kelly 
WEND.  15. 


spoken  of  by  various  persons;  that  his  reputa- 
tion for  truth  and  integrity  is  bad  in  the  neigh- 
borhood where  he  resides,  and  that  from  the 
deponent's  knowledge  of  his  reputation,  and 
his  affidavit  as  to  the  residence  and  furniture 
of  the  defendant,  he  would  not  believe  him  un- 
der oath.  It  is  probable,  from  the  depositions 
of  the  defendant  and  Mr.  Lamb,  his  assignee, 
that  Mr.  Kelly  had  mistaken  the  furniture  of 
another,  in  his  progress  through  the  lower 
stories  in  the  Pearl  St.  house,  for  that  of  the 
defendant.  It  is  not  a  very  surprising  mistake, 
on  the  part  of  a  stranger,  resident  so  far  in  the 
country  as  Queensbury,  Warren  Co.  The  de- 
fendant and  Mr.  Lamb  both  being  residents  in 
N.  Y.,  have  greatly  the  advantage  as  to  ac- 
curacy in  this  respect.  The  only  surprise  is 
that  the  parties  being  thus  located,  and  with- 
out any  apparent  means  of  adequate  knowl 
edge,  Mr.  Lamb  should  have  undertaken  to 
pronounce  on  Mr.  Kelly's  general  credibility 
upon  oath.  This  is  but  another  illustration  of 
the  great  care  with  which  even  witnesses  who 
appear  *to  be  without  interest  should  [*6O7 
be  kept  to  premises,  instead  of  going  off  into  a 
general  conclusion. 

There  is  reason  to  believe,  also,  from  the  de- 
positions, that  the  costs  of  the  circuit  in  June 
are  not  the  first,  bill  to  which  Mr.  ReLy  has 
been  subjected  by  the  non-attendance  of  the 
defendant.  The  first  loss  was  probably  the 
reason  why  Mr.  Hay,  the  attorney,  intimated 
on  the  back  of  the  ticket  that  an  attachment 
would  be  the  consequence  of  a  default  in  this 
instance.  I  am  aware  that  the  defendant  ad- 
mits no  such  intimation  on  the  ticket.  What 
is  still  more  remarkable,  he  read  the  ticket 
carefully  through,  and  it  contained  no  duces 
tecum  clause,  as  he  feels  confident.  He  is  also 
confident  that  no  original  subpoena  was  shown 
to  him.  Unfortunately,  young  Mr.  Hay  swears 
positively  that  he  delivered  the  ticket,  a  copy 
of  which  is  annexed  to  his  affidavit.  The  ticket 
served  is  not  now  produced,  for  which  the  de- 
fendant assigns  this  reason:  "  The  said  ticket 
is  not  now  in  the  possession  of  this  defendant, 
nor  can  he  have  access  to  the  same,  if  the  same 
is  not  lost  or  destroyed,  in  time  for  these  an- 
swers." It  was  quite  easy  for  him  to  put  the 
ticket  out  of  his  possession  and  procure  it  to 
be  destroyed.  That  would  have  literally  satis- 
fied the  reason  given.  That  the  ticket  has  gone 
by  any  accident  we  are  not  told  ;  nor  would 
even  that  be  very  satisfactory,  in  the  face  of 
the  great  caution  which  appears  to  have  been 
taken  by  the  attorney  of  Mr.  Kelly,  to  fix  on 
this  defendant  the  alternative  of  an  open  con- 
tempt, or  deliberate  and  rather  hazardous  per- 
jury, in  respect  to  service  and  contents,  at  least. 
After  two  such  extraordinary  denials,  and  an 
account  of  the  document,  which  leaves  so  much 
room  to  suspect  its  wilful  suppression,  not  to 
say  a  perjured  misrepresentation  of  its  contents, 
I  suspect  that  had  the  excuses  come  in  a  more 
tangible  shape,  resting  as  they  do  upon  the  un- 
supported oath  of  the  defendant,  they  could 
hardly  be  received.  Falsus  in  uno,falsus  in 
omnibus,  is  a  maxim  which  does  not  stop  at 
Ni*i  Prius.  All  the  rules  of  evidence  which 
govern  in  the  estimate  of  its  weight  or  effect, 
are  essential  to  the  discovery  of  truth,  whether 
addressed  to  a  jury,  or  coming  in  the  form  of 
written  answers  or  depositions. 
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6O8*]  *The  suit,  of  Mr.  Kelly  was,  it  seems, 
an  attempt  to  snatch  what  he  thought  due  to 
him  from  the  wreck  of  a  fraudulent  insolvency. 
The  defendant  was  largely  indebted  to  him 
when  he  assigned,  and  owed  him  at  least  every 
true  explanation.  He  swears  that  Mr.  Kelly 
told  him  he  did  not  know  that  his  uon  attend- 
ance had  made  any  difference,  and  finally  ex- 
pressed his  own  opinion  that  his  testimony 
would  have  been  an  injury  to  Kelly.  Judg- 
ing from  what  is  before  us",  it  is  to  be  feared, 
for  more  than  one  reason,  that  it  would,  in- 
deed, fail  to  do  Kelly  much  good.  The  excuse 
is,  however,  exactly  in  keeping  with  several 
others  which  have  been  assigned.  It  is  asking 
us  to  sanction  the  contempt,  on  the  ground 
that  the  witness  is  advised  and  believes  that 
his  testimony  was  not  material.  Mr.  Kelly 
swears  that  to  him  the  defendant  admitted  as 
a  prominent  reason,  that  he  feared  an  explana- 
tion might  implicate  himself.  The  giving  of 
this  is  distinctly  denied  by  the  defendant;  and 
both  he  and  his  assignee,  Mr.  Lamb,  are  vocif- 
erous in  asserting  that  the  insolvency  is  a  very 
honest  one.  We  hope  so;  but  we  cannot,  with- 
out some  better  reason  than  we  have  yet  seen, 
exempt  him  from  the  test  of  a  cross-examina- 
tion, if  Mr.  Kelly  shall  insist  upon  it.  The 
ca«e  is  open  to  further  observation,  but  I  for- 
bear to  pursue  it. 

The  process  of  subpoena  demands  great  and 
extraordinary  efforts,  on  the  part  of  the  witness, 
to  obey.  It  commands  him  expressly  to  lay 
aside  his  business  and  excuses.  And  while  it 
lays  him  under  severe  obligations,  it  clears 
away  obstructions  in  the  path  of  obedience. 
The  witness  was  always  privileged  from  arrest 
ou  civil  process  in  going,  staying  and  return- 
ing. It  is  not  denied  that  serious  sickness  in 
his  family,  such  as  would  prevent  a  prudent 
father  or  husband  from  leaving  home  on  his 
own  important  business,  would  save  him  from 
the  imputation  of  a  contempt  and,  perhaps, 
from  an  action.  But  such  a  case  ought  clearly 
to  be  shown  to  the  court,  and  not  left  to  be 
judicially  inferred  by  the  witness,  when  ar- 
raigned on  a  criminal  charge.  He  may  excul- 
pate himself  by  swearing  to  facts,  in  answer 
to  the  interrogatories,  provided  he  remains 
uncontradicted.  But  his  oath  must  give  facts 
as  contradistinguished  from  his  inferences. 
Above  all,  where  the  summons  allows  him  full 
6O9*]  time,  he  should  struggle  to  get  *ready, 
as  he  would  to  go  abroad  on  his  own  pressing 
business.  If  inevitably  disappointed,  after  ex- 
hausting every  reasonable  expedient,  he  ought 
certainly  to  be  excused  from  the  payment  of  a 
penalty,  which  presupposes  some  degree  of 
neglect,  at  least.  Witnesses  are  the  summary 
instrumentsof  investigation  in  all  our  common 
law  courts.  It  is  not  until  a  positive  disability 
is  apparent  that  their  domestic  examination 
will  be  received  as  a  substitute  for  their  actual 
presence.  The  important  right  of  oral  exam- 
ination and  cross-examination  is  at  stake,  and 
every  good  citizen,  if  he  could  he  supposed  to 
regard  nothing  beyond  his  own  rights,  should 
struggle  for  the  front  rank  in  the  order  of 
obedience.  The  least  we  can  say  of  the  case 
before  us  is,  that  it  presents  an  unpleasant  con- 
trast to  all  this  ;  great  diligence,  from  first  to 
last,  in  devising  colorable  excuses,  without 
lifting  a  finger  in  preparation  to  go  forward. 
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The  defendant  must  be  fined,  and  the  fine 
ought,  at  least,  to  be  so  large  as  to  indemnify 
the  plaintiff  Kelly  against  the  expenses  of  the 
last  circuit,  with  the  costs  of  this  proceeding;. 
2R.  8..  538,  sec.  21. 

An  affidavit  was  made  by  Mr.  Kelly  June  13 
last,  which  was  affixed  to  the  papers  upon 
which  the  attachment  issued,  showing  that  the 
cause  went  off  at  the  circuit  under  the  advice 
of  counsel,  in  consequence  of  Davis'  absence. 
We  are  satisfied  that  a  loss  has  accrued  by  the 
misconduct  of  Davis,  in  not  obeying  the  sum- 
mons. 2  R.  S.,  535,  sec.  1,  sub.  5.  In  that 
case  the  Statute  2  R.  S.,  538  sec.  21,  requires 
us  to  impose  a  fine  to  be  paid  over  to  the  party 
aggrieved,  equal  to  his  loss,  together  with  costs 
and  expenses.  The  whole  of  these  are  claimed 
to  be  $50,  which  appears  to  be  a  moderate  es- 
timate for  the  costs  of  the  circuit,  and  the  ex- 
penses of  the  proceeding  on  this  attachment. 
The  fine  is.  therefore,  $50*  and  the  defendant 
must  stand  committed  until  *that  fine  be  [*61O 
paid.  2  R.  S.,  538,  sec.  25.  The  commitment 
will  be  to  the  jail  in  the  City  of  N.  Y.,  unless  it 
be  rendered  unnecessary  by  an  immediate  pay- 
ment. 

Cited  in— 21  Wend.,  521  ;  40  N.  Y.,  5 ;  16  Abb.  N.  S., 
346 ;  1  E.  D.  S.,  504 :  a5  Am.  Hep.,  743  (9  Tex.  Ct.  App., 

&iv). 

1.— The  reporter  has  the  impression  that  it  was  re- 
ferred to  the  clerk,  to  ascertain  the  costs  of  the  cir- 
cuit and  of  the  attachment,  and  that  he  was  directed 
to  insert  such  sum  in  the  order  as  should  thus  be 
ascertained. 


SHARP  ET  AL.  v.  PRATT. 

Suit  by  Tenant  in  Common  for  Partition  agaimt 
Unknown  Owner* — Statutes — Bar — Intruder 
in  Partition  Suit — Authority  of  Executors  to 
Sell  Real  Extate — All  Need  not  Join. 

Where  a  tenant  in  common  commences  a  suit  for 
the  partition  of  lands  held  in  common,  stating  in 
the  bill  his  own  right  and  title  to  an  undivided  por- 
tion,and  that  the  owners  of  the  residue  are  unknown 
to  him,  and  proceedings  are  had  in  conformity  to 
the  provisions  of  the  statute  calling  upon  the  un- 
known owners  to  appear  and  answer,  and  the  bill 
is  taken  against  them  as  confessed,  and  partition  is 
made  and  confirmed,  assigning  to  the  plaintiff  a  cer- 
tain portion  of  the  lands  to  be  held  by  him  in  sev- 
erally, the  owners  of  the  residue  are  barred  by  such 
partition  from  maintaining  an  action  for  the  recov- 
ery of  any  part  of  the  lands  so  allotted  to  the  plaint- 
iff in  the  partition  suit,  if  such  plaintiff,  in  truth, 
had  such  right  and  title  as  set  forth  in  his  bill. 

But  if  on  such  partition  the  share  of  the  unknown 
owners  be  allotted  to  an  intruder  in  the  partition 
suit,  who,  in  fact,  had  no  title  to  the  land,  although 
in  the  partition  suit  it  be  adjudged  that  he  has  title, 
the  decree  or  judgment  in  partition  is  no  bar  to  an 
action  by  the  true  owners  for  the  recovery  of  the 
lands  allotted  to  him. 

Where  executors  are  authorized,  by  the  last  will 
and  testament  by  which  they  are  appointed,  to  sell 
the  real  estate  of  the  testator,  and  one  or  more  of 
the  executors  neglect  or  refuse  to  take  upon  them- 
selves the  execution  of  the  will,  a  sale  by  the  resi- 
due of  the  executors,  who  do  take  upon  themselves 
its  execution,  is  equally  valid  as  if  all  had  joined. 

Citations-1  R.  L.,  366,  sec.  11 ;  507 ;  2  R.  S.,  109,  sec. 
55 ;  Co.  Litt.,  112  ft,  113  a,  181  b ;  1  R.  L.,  1813,  p.  507. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Greene  Circuit  in  Apr.,  18^4,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiffs  showed  title  in  themselves  to 
an  equal  undivided  one  sixth  part  of  a  lot 
known  as  No.  43,  in  great  lot  No.  20,  of  the 
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Hardenbergh  patent.  One  fourth  of  the  title 
•of  the  plaintiffs  was  under  a  deed  given  by  two 
executors  of  the  last  will  and  testament  of 
Nicholas  Kiersted,  executed  May  13,  1795. 
Kiersted,  by  hfs  will,  appointed  four  executors, 
•And  authorized  them  to  sell  his  real  estate, 
which  he  had  devised  to  his  children.  It  was 
proved  that  the  two  executors  who  conveyed 
the  property  were  the  sole  acting  executors 
under  the  will,  and  that  the  other  two  had  not 
taken  upon  themselves  the  execution  of  it ; 
Oil*]  there  was  no  evidence,  however,  *of 
their  renunciation.  The  defendants  objected  to 
this  deed  being  received  in  evidence;  which  ob- 
jection was  overruled.  The  defendant  was 
shown  to  be  in  possession  of  part  of  lot  No.  43, 
and  the  plaintiffs  conceded  that  he  was  so  in 
possession  as  the  tenant  of  George  Clarke,  who, 
the  plaintiffs  admitted,  had  title  to  four  fifths 
of  the  lot.  Here  the  plaintiffs  rested.  The  de- 
fendant then  produced  in  evidence  exemplifi- 
cations of  proceedings  in  chancery,  from  which 
it  appeared,  that  in  Jan.,  1828,  a  bill  in  chan- 
cery was  filed  by  George  Clarke  to  obtain  par- 
tition of  lot  No."  43,  in  which  he  stated  that  he 
was  the  owner  in  fee  of  four  fifths  of  the  lot ; 
that  one  John  Brandow  claimed  possession  of 
a  part  of  it,  but  of  what  part  thereof  he  was 
wholly  ignorant ;  and  that  it  was  unknown  to 
him  who  was  or  were  the  owner  or  owners  of 
the  remaining  one  fifth  of  the  lot.  Brandow 
put  in  an  answer  to  the  bill,  and  an  order  was 
made  that  the  unknown  owners  should  appear 
and  answer  within  4  months,  or  that  in  default 
thereof  the  bill  be  taken  as  confessed — a  copy 
of  the  order  being  directed  to  be  published  in 
public  newspapers  printed  in  Albany  and  N. 
Y.  Subsequently,  on  showing  a  publication 
of  the  order  and  that  the  unknown  owners  had 
not  appeared,  the  bill  was  ordered  to  be  taken 
as  confessed,  and  such  further  proceedings 
were  had,  that  commissioners  were  appointed 
to  make  partition  ;  there  was  a  reference  to  a 
master  to  report  upon  the  title,  who  reported 
that  Clarke  was  seised  of  four  fifths  of  the  lot, 
and  Brandow  of  the  remaining  one  fifth. 
Whereupon,  commissioners  were  appointed  to 
make  partition,  who  made  division  of  the  same 
between  Clarke  and  Brandow,  according  to 
their  respective  rights  as  reported  by  the  mas- 
ter, and  made  report  of  such  partition,  which, 
Mar.  24, 1829,  was  confirmed  by  the  Chancellor, 
and  a  decree  made  that  the  partition  remain 
firm  and  effectual  forever.  After  the  produc- 
tion of  this  evidence.the  counsel  for  the  defend- 
ant insisted  that,  by  the  partition  thus  made, 
the  plaintiffs  were  barred  in  law  from  main- 
taining their  action.  The  judge  charged  the 
jury  that  the  plaintiffs  were  not  barred,  and 
were  entitled  to  recover  an  equal  undivided 
sixth  part  of  the  lot.  The  defendant's  counsel 
612*]  *excepted.  The  jury  found  for  the 
plaintiffs.  The  defendant  moves  for  a  new 
trial. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  L.  Ehnendorf,  for  the  plaintiffs. 

Per  Curiam.  The  questions  now  present- 
ed are,  of  course,  the  same  as  those  decided 
by  the  circuit  judge,  and  which  wereexcepted 
to  by  the  defendant's  counsel,  who  now  insists, 
first,  that  the  deed  from  the  two  executors  was 
invalid,  the  renunciation  of  the  other  two  not 
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having  been  shown;  and,  second,  that  the 
plaintiffs  are  barred  from  a  recovery  in  conse- 
quence of  Clarke's  owning  in  severally  by 
force  of  the  decree  in  the  partition  suit.  Both 
these  questions  depend  upon  the  statutes.  As 
to  the  first,  it  is  enacted  by  the  llth  section 
of  the  Act  Concerning  Wills,  1  R.  L.,  366.  sec. 
11,  that  where  any  lands,  etc.,  have  been  or 
shall  be  devised,  by  any  last  will  and  testa- 
ment, to  the  executors  to  be  sold,  or  shall  be 
thereby  ordered  to  be  sold  by  such  executors 
or  any  of  them,  and  after  the  death  of  the  tes- 
tator part  of  the  executors  so  named  refuse  or 
neglect  to  take  upon  them  the  execution  of  the 
will,  then  all  sales  of  the  said  lands,  by  the  ex- 
ecutor or  executors  who  take  charge  of  the  ad- 
ministration of  the  said  will,  shall  be  equally 
valid  as  if  the  residue  of  the  executors  had 
joined  in  the  sale;  which  is  re-enacted,  2  R.  8., 
109,  sec.  55.  The  common  law  rule  is,  that  if 
a  man  devise  that  his  executors  shall  sell  his 
lands,  this  gives  but  a  naked  authority;  and 
as  the  authority  is  to  all  jointly,  all  must  join 
in  the  sale;  and  if  one  die,  it  being  a  bare  au- 
thority, it  cannot  survive  to  the  rest.  Co.  Litt. , 
112  b;  113  a;  181  b.  The  statute  intended  to 
depart  from  the  rule  of  the  common  law,  by 
declaring  that  when  the  power  is  given  to  sev- 
eral executors  to  sell  the  land,  it  may  be  exe- 
cuted by  such  as  take  charge  of  the  adminis- 
tration, if  the  others  refuse  or  neglect  to  take 
upon  themselves  the  execution  of  the  will. 
The  defendant's  counsel  contends  that,  to  au- 
thorize a  less  number  than  the  whole  to  exe- 
cute the  power,  there  should  be  a  renunciation 
from  the  others.  The  phraseology  of  the  stat- 
ute will  justify  a  more  *liberal  con-  [*f$13 
struction.  It  is  not  necessary  that  there  should 
be  a  refusal  to  serve;  a  neglect  answers  the 
same  purpose,  and  confers  the  authority  upon 
those  who  act.  It  was  sufficient,  therefore,  in 
this  case,  to  show  that  the  two  executors  who 
did  not  join  in  the  deed,  neglected  to  take 
upon  them  the  execution  of  the  will.  The  tes- 
timony clearly  showed  such  neglect.  The 
deed,  therefore,  was  equally  efficacious  to 
transfer  the  title  of  the  testator,  as  if  it  had 
been  executed  by  all  the  executors  named  in 
the  will.  In  this  respect  the  statute  makes  no 
distinction  between  a  devise  to  sell  and  a  bare 
authority. 

As  to  the  second  point;  the  Act  for  the  Par- 
tition of  Lands,  1  R.  L.,  1813,  p.  507,  directs 
the  proceedings  to  effect  a  partition  between 
parties  which  are  known  and  those  which  are 
unknown.  In  the  present  case  Mr.  Clarke 
proceeded,  stating  that  Brandow  claimed  some 
portion  of  the  premises,  and  that  there  were 
owners  unknown.  Notice  was  accordingly 
given,  according  to  the  statute,  to  unknown 
owners;  and  upon  the  examination  before  the 
master,  it  appeared  that  Clarke  .was  the  owner 
of  four  fifths.  As  to  the  interest  of  John 
Brandow,  the  master  states  that  the  deeds  un- 
der which  he  claimed  were  by  way  of  lease 
and  release  from  Albertus  Becker  and  wife 
and  Alexander  Boyd  and  wife,  dated  in  Mar., 
1799 — that  they  were  each  for  one  sixth  of  one 
half;  but  it  was  proved  that  Brandow  had 
been  in  possession  29  years  of  one  fifth,  claim- 
ing title  thereto;  from  which  the  master  was 
of  opinion  that  Brandow  was  seised  of  one 
fifth.  The  3d  section  of  the  Act  directs  the 
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proceedings  in  cases  against  persons  known 
and  unknown,  and  makes  it  the  duty  of  the 
court  in  which  proceedings  for  partition  are 
prosecuted,  to  ascertain  and  determine  the  re- 
spective rights  of  the  parties,  and  give  judg- 
ment that  partition  be  made  according  there- 
to, or  between  such  of  them  as  shall  have  any 
right  therein.  At  the  conclusion  of  this  sec- 
tion is  found  the  following  proviso:  "Provid- 
ed always,  that  such  partition  shall  not  pre- 
clude any  person  not  named  therein,  and  who 
shall  claim  any  right  or  title  to  the  premises 
in  question,  from  controverting  the  title  or  in- 
terest of  the  parties  between  whom  such  par- 
tition shall  have  been  made."  As  the  parties, 
plaintiffs  in  this  suit,  were  not  named  in  the 
proceedings  in  partition,  they  are  at  liberty  to 
614*]  *controvert  the  title  of  either  or  both 
the  parties  who  are  named  in  the  partition. 
On  the  trial,  the  plaintiffs  admitted  that 
George  Clarke,  the  lessor  of  the  defendant  for 
the  premises  in  his  possession,  had  the  title  to 
four  fifths  of  lot  No.  43,  in  great  lot  No.  20, 
in  the  Hardenbergh  patent.  It  is  not  expressly 
stated  or  proved  in  the  case,  that  the  premises 
in  possession  of  the  defendant  were  assigned 
upon  the  partition  to  George  Clarke  in  sever- 
ally; but  this  admission  must,  we  think,  be 
understood  as  containing  that  fact,  and  the 
further  fact  that  the  defendant  held  by  virtue 
of  a  lease  from  Clarke.  The  question,  then, 
arises,  not  whether  the  original  title  of  the 
parties  can  be  controverted  by  a  party  not 
named  in  the  partition,  but  whether  the  parti- 
tion itself  can  be  overhauled  and  broken  up, 
as  against  the  persons  whose  title  and  quantum 
of  interest  are  admitted.  If  that  can  be  done, 
the  partition  amounts  to  nothing.  The  stat- 
ute, we  think,  repels  such  an  idea.  The  3d 
section,  before  quoted,  states  that  if  it  shall 
not  appear  to  the  court  what  interest  any  par- 
ties who  have  not  appeared  have  in  the  prem- 
ises, then  judgment  shall  be  given  that  parti- 
tion be  made,  so  far  as  the  rights  of  the  par- 
ties who  are  known  have  been  ascertained; 
and  the  residue  of  the  premises  shall  remain 
for  the  parties  unknown,  subject  to  be  divided 
between  them,  according  to  the  statute  or  by 
consent,  at  any  future  time.  The  partition, 
however,  so  far  as  it  has  been  made,  must  re- 
main effectual.  Clarke  was  the  owner,  as  is 
admitted,  of  four  fifths.  He  has  had  four 
fifths  of  the  tract  assigned  to  him  in  severally, 
and  the  premises  now  claimed  are  a  part  of  the 
premises  so  assigned  to  him;  they  cannot  be 
recovered  but  by  controverting  his  title.  So 
long  as  his  title  is  admitted,  the  partition  as  to 
him  cannot  be  disturbed.  If  the  plaintiffs  in- 
tend to  controvert  the  title  of  Brandow,  they 
must  bring  their  suit  against  the  person  or  per- 
sons in  possession  of  the  premises  assigned  by 
the  partition  to  him.  In  the  partition  suit, 
title  was  shown  to  the  whole  of  the  premises; 
of  course,  nothing  was  left  for  owners  un- 
known. The  plaintiffs,  therefore,  cannot  ob- 
tain any  part  of  the  premises,  but  by  attack- 
ing the  title  of  one  or  both  the  persons  be- 
tween whom  partition  was  made.  If  they 
concede  the  title  of  Clarke,  they  cannot  recov- 
er any  part  of  the  premises  assigned  to  him. 
615*]  He  has  no  *more  than,  by  their  own 
admission,  he  is  entitled  to;  and  to  subvert 
the  partition  already  made,  would  destroy  the 
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benefit  of  the  statute  and  defeat  its  policy. 
The  defendant,  in  occupying  the  premises  for 
which  this  suit  is  brought,  is  the  tenant  of 
Clarke.  The  plaintiffs  can  no  more  recover 
against  him  for  these  premises,  than  they 
could  against  Clarke  if  he  were  in  possession. 
On  this  point  we  think  the  circuit  judge  erred ; 
and  a  new  trial  should  be  granted;  costs  to  abide 
the  event. 


Cited  in— 23  Wend.,  304;  2  Denio. 
360;  1  N.  Y.,  350;  31  111.,  371. 


9;  1  Sandf.  Ch.,. 


BARBER  v.  HARRIS. 

Deed  to  Husband  and  Wife  and  Children  a* 
Tenants  in  Common — Husband  and  Wife  En- 
titled to  but  One  Share — Rights  as  between 
Themselves — Estoppel  of  Mortgagor —  Tide. 

A  deed  to  a  husband  and  wife  and  to  six  of  their 
children,  naming  them,  and  to  such  other  children 
of  their  marriage  as  might  be  subsequently  born,, 
creates  a  tenancy  in  common  between  the  husband 
and  wife  and  the  children  ;  the  husband  and  wife 
being  considered  in  law  but  as  one  person,  take, 
while  there  are  six  children,  one  seventh  of  the  es- 
tate granted,  and  when  two  more  children  are  born* 
take  only  one  ninth  of  the  estate. 

As  between  themselves,  the  husband  and  wife 
hold  neither  as  joint  tenants  or  as  tenants  in  com- 
mon—each is  seised  of  the  entirety  per  tout  et  non 
per  my,  and  for  that  reason  the  husband  alone  can- 
not aliene  the  estate ;  but  having  the  absolute  con- 
trol of  the  estate  during  his  life,  he  may  convey  or 
mortgage  it  during  that  period. 

A  mortgagor  in  an  action  against  him  for  the  re- 
covery of  the  premises,  is  estopped  from  denying 
that  he  had  title  at  the  time  of  the  execution  of  the 
mortgage ;  nor  is  he  permitted  to  set  up  title  in  a 
stranger. 

Citations-2  Bl.  Com.,  182,183;  16  Johns.,  115;  » 
Cow.,  277 ;  2  Bl.,  1214 ;  Crui.,  tit.  18.  Joint  Ten.,  ch.  1, 
sec.  35 ;  5  T.  R.,  654 ;  Litt.,  sec.  291 ;  1  Inst.,  853 ;  2 
Vern.,  120 :  4  Johns.,  64 ;  Fearne,  313 :  12  Wend.,  83  ; 
3  T.  R.,  484 ;  2  Str.,  1172 ;  1  Ld.  Raym.,  310. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Cortland  Circuit  in  June,  1833,  before 
the  Hon.  Robert  Monell,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  100  acres  of 
land,  as  a  purchaser  on  the  foreclosure  of  a 
mortgage  of  the  premises,  executed  by  the  de- 
fendant and  his  wife  to  the  plaintiff  and  an- 
other person,  Mar.  19, 1819.  The  plaintiff  pro- 
duced the  mortgage;  there  was  indorsed  on  it 
a  certificate  of  acknowledgment,  by  an  officer 
duly  authorized  to  take  acknowledgments,  in 
which  it  was  certified  that  the  execution  of  the 
mortgage  was  acknowledged  by  the  defendant 
and  his  wife.  The  defendant  objected  to  the 
sufficiency  of  the  certificate,  which  was  over- 
ruled by  the  judge,  but  the  point  need  not  be- 
*stated,  as  it  was  not  passed  upon  by  [*616 
this  court.  The  plaintiff  proved  a  statutory 
foreclosure  of  the  mortgage  and  a  purchase  of 
the  premises  by  himself,  and  rested.  The  de- 
fendant, for  the  purpose  of  showing  that  the 
mortgage  was  void  and  inoperative,  read  in. 
evidence  a  deed  of  the  premises  covered  by 
the  mortgage,  bearing  date  Oct.  10,  1811,  exe- 
cuted by  Peter  W.  Yates  to  the  defendant, 
Maria,  his  wife,  and  their  children,  Peter,  Da- 
vid, Erasmus,  Rachael,  Maria,  Edwin  Augus- 
tus and  Angelica ;  the  habendum  clause  in 
which  is  as  follows:  "  To  have  and  to  hold  the- 
100  acres  of  land,  with  the  appurtenances,  to- 
the  said  parties  of  the  second  part,  in  manner 
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and  form  following,  that  is  to  say:  to  each  and 
every  of  them  for  and  during  the  natural  lives 
of  the  said  David  Harris  (the  defendant  in  this 
cause)  and  Maria,  his  wife,  and  the  survivor 
of  them;  and  after  their  decease  to  their  said 
children  Pet er,David,  Erasmus,  Rachel,  Maria, 
Edwin  Augustus  and  Angelica,and  to  their  heirs 
and  assigns  forever,  as  tenants  in  common — 
and  also  such  other  children  as  shall  hereafter 
be  born  of  the  said  David  Harris  and  Maria, 
his  wife,  and  their  heirs  and  assigns  forever, 
as  co-tenants  in  common  with  the  first  named 
children."  It  was  admitted  that  the  defendant 
and  his  wife  had,  at  the  time  of  the  trial,  eight 
children.  The  defendant  proved  that  in  Jan. , 
1807,  Peter  W.  Yates  conveyed  40  acres,  part 
of  the  premises  in  question,  to  a  Mr.  Staats, 
and  that  on  the  same  day  Staats  executed  a 
deed  of  the  same  40  acres  to  the  wife  of  his 
grantor;  this  evidence  was  received,  though 
objected  to  by  the  plaintiff.  The  defendant, 
upon  this  evidence,  wholly  denied  the  plaint- 
iff's right  to  recover;  but  if  he  could  sustain 
his  action,  insisted  that  he  was  entitled  to  re- 
cover only  the  life  estate  of  the  defendant  and 
his  wife.  The  judge  ruled  that  the  plaintiff 
was  entitled  to  recover  two  tenths  of  the  prem- 
ises in  fee,  and  so  charged  the  jury, who  found 
accordingly.  The  defendant  having  excepted 
to  the  decisions  of  the  judge,  now  moved  for  a 
new  trial.  The  parties  entered  into  a  stipula- 
tion, that  if  a  new  trial  should  be  denied,  the 
verdict  should  be  amended  so  as  to  conform  to 
what  should  be  adjudged  to  be  the  rights  of 
the  parties. 

Mr.  J.  A.  Spencer,  for  the  defendant. 
617*]      *Mr.  B.   Davis  Noxon,  for  the 
plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  defend- 
ant having  executed  the  mortgage,  under 
which  the  plaintiff  claimed  to  recover  the  pos- 
session of  the  premises,  was  estopped  from  de- 
nying that  he  had  title  to  them,  and  from  set- 
ting up  title  in  third  persons.  The  deeds,  there- 
fore, from  Yates  to  Staats  and  from  Staats  to 
Mary  Yates,  should  have  been  excluded.  They 
were  disregarded,  however,  by  the  judge,  in 
the  final  disposition  of  the  case. 

Whether  the  mortgage,  as  executed,  was 
void  and  inoperative  or  not,  was  a  question  that 
could  properly  arise,  and  of  which  the  defend- 
ant might  avail  himself.  If  it  was  void,  noth- 
ing passed  under  it  to  the  plaintiff,  who  was 
bound  to  show  an  execution  of  the  instrument 
that  would  bind  the  interest  of  the  defendant 
in  the  premises,  whatever  it  might  be.  The 
deed  from  Yates  to  the  defendant  and  his  wife 
and  children,  conveyed  to  them  an  estate  which 
they  held  as  tenants  in  common,  the  defendant 
and  his  wife  together  being  the  owners  of  one 
share,  and  that  probably  only  for  their  lives. 
The  husband  and  wife,  in  contemplation  of 
law,  are  but  one  person,  and  they  are  there- 
fore incapable  of  holding  either  as  joint  ten- 
ants or  tenants  in  common.  2  Bl.  Com.,  182; 
16  Johns.,  115;  8  Cow.,  277;  2  Bl.,  1214.  Each 
is  seised  of  the  entirety,  per  tout  et  non  per  my; 
being  but  one  person,  there  can  be  no  moiety 
or  separate  estate  between  them;  and  the  hus- 
band, therefore,  cannot  forfeit  or  allene  the  es- 
tate, because  the  whole  of  it  belongs  to  the 
wife  as  well  as  to  him.  Crui..  tit.  18,  Joint 
Tenancy,  ch.  1,  sec.  35;  5  T.  R.,  654;  2  Bl. 
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Com.,  183.  If  a  grant  is  made  to  husband  and 
wife  and  a  third  person,  the  husband  and  wife 
have  one  moiety  and  the  third  person  the  other; 
so  if  the  grant  be  to  the  husband  and  wife  and 
two  others,  the  husband  and  wife  take  one 
third  only.  Litt.,  sec.  291;  1  Inst.,  853;  2 
Vern.,  120.  We  need  not,  however,  pursue 
this  inquiry,  nor  express  any  definitive  opinion 
upon  the  true  construction  of  the  deed  to  the 
defendant,  his  wife  and  children,  because,  dur- 
ing the  life  of  the  husband,  he,  undoubtedly, 
has  the  absolute  control  of  the  estate  of  the 
*wife,  and  can  convey  or  mortgage  it  [*618 
for  that  period.  By  marriage  he  acquires,  dur- 
ing coverture,  the  usufruct  of  all  her  real  es- 
tate which  she  has  in  fee  simple,  fee  tail  or  for 
life.  If  the  wife  survives,  and  is  not  preclud- 
ed by  her  acknowledgment  of  the  mortgage, 
she  may  then  raise  the  question  as  to  the  nat- 
ure and  extent  of  the  interest  she  took  under 
this  deed.  The  verdict  and  judgment  in  this 
case  will  not  prejudice  her  rights.  It  is  un- 
necessary, therefore,  to  express  an  opinion  as 
to  the  sufficiency  of  the  acknowledgment  ; 
though  I  do  not  intend,  by  thus  waiving  the 
question,  to  have  it  implied  that  I  entertain  any 
doubt  upon  it.  Neither  is  it  material  whether 
the  verdict  find  for  the  plaintiff  an  estate  in  fee 
or  for  life,  as  to  his  share  in  the  premises,  be- 
cause the  interests  of  the  co  tenants,  or  heirs, 
they  not  being  parties  to  the  suit,  will  be  unaf- 
fected by  it. 

It  is  perfectly  plain  from  the  terms  of  the 
deed,  that  the  defendant  and  wife  are  tenants 
in  common  with  their  children,  those  born 
since  its  execution  as  well  as  those  mentioned 
by  name  therein.  The  whole  estate  vested  in 
the  grantees  living  and  named,  but  became  de- 
vested  as  to  the  other  shares  afterwards  aris- 
ing or  opened  to  let  in  the  after-born  children. 
Fearne,  313,  and  cases  cited;  4  Johns.,  64;  12 
Wend.,  83;  3  T.  R.,  484;  2  Str.,  1172;  1  Ld. 
Raym.,  310.  The  consequence  is,  that  the  de- 
fendant and  his  wife  having  but  one  share,  and 
there  being  eight  children,  only  one  ninth  of 
the  premises  are  bound  by  the  mortgage  and, of 
course,  no  more  passed  to  the  plaintiff  under 
it.  According  to  the  stipulation,  the  verdict 
should  be  amended  so  as  to  find  for  the  plaint- 
iff one  ninth  of  the  premises  described  in  the 
declaration,  and  for  tfiat  Tie  is  entitled  to  judg- 
'ment. 

Husband  and  wife— Seisin  of  and  alienation  by. 
Held  obiter— 37  Ind.,  400,  402. 

Distinguished— Hoffm.,  77. 

Cited  in— 19  Wend.,  178,  342  ;  1  Hill,  569 ;  14  N.  Y., 
432 ;  20  N.  Y.,  324 ;  76  N.  Y.,  272;  3  Hun,  520  ;  11  Barb., 
573 ;  31  Barb.,  320 :  5  T.  &  C.,  569 :  63  How.  Pr.,  241 ;  9 
Abb.  N.  S.,  447;  7  Abb.  N.  C.,  308;  40  Ind.,  592;  32 
Am.  Dec.,  4il ;  4  Am.  Dec.,  567  (6  Watts  &  S.,  319)  :  45 
Am.  Dec.,  391  (1  Spencer,  556) ;  46  Am.  Dec.,  275  (12 
Ala.,  630) ;  27  Am.  Rep.,  307  (65  Mo..  677). 

Mortgagor— Estoppel.  Cited  in— 47  Barb.,  183  :  5 
Abb.  N.  S.,  454;  1  Sheld.,  147;  49  111..  344;  26  Mich., 
319 ;  45  Am.  Dec.,  390,392  (1  Spencer,  556), 


*COLTON  v.  MOTT.          [*61» 

Action  for    Penalty    against     Officer — Parties 
Pleading — Non-joinder. 

An  action  for  the  penalty  priven  by  statute  aprainst 
an  officer  who  makes  deliverance  of  property  under 
a  writ  of  replevin,  before  trying  the  validity  of  a 
claim  of  property  interposed,  must  be  brought  in 
the  names  of  the  persons  making;  the  claim,  if  more 
than  one  person  makes  such  claim;  and  it  was  ac- 

985 


619 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1836 


cordingly  held  In  this  case,  where  a  claim  was  in- 
terposed by  two  persons,  that  the  action  must  be 
brought  in  the  names  of  both,  although  one  was  a 
landlord  and  the  other  his  bailiff  in  making  a  distress 
for  rent,  against  whom  a  joint  action  of  replevin  was 
brought. 

In  a  case  of  this  kind,  the  defendant  need  not 
plead  the  non-joinder  of  the  proper  plaintiffs  in 
abatement,  but  may  avail  himself  of  the  objection 
at  the  trial. 

Citations—  2  R.  S.,  501,  sec.  3  :  525,  sees.  13-18  ;  778, 
sec.  11  ;  1  R.  L.,  93,  sec.  6  ;  1  Chit.  PI.,  53  ;  7  Cow.,  294; 
1  Johns.,  472  ;  6  Johns.,  108  ;  8  Johns.,  151. 


was  an  action  of  debt,  brought  against 
JL  the  defendant  as  sheriff  of  the  County  of 
Oneida,  to  recover  the  penalty  of  $250,  given 
by  statute  against  a  sheriff  who  makes  deliver- 
ance of  goods  taken  under  a  writ  of  replevin 
before  inquiry,  when  a  claim  of  property  is  in- 
terposed, tried  at  the  Oneida  Circuit  in  April, 
1834,  before  the  Hon.  Esek  Cowen  then  one  of 
the  Circuit  Judges. 

The  action  of  replevin  was  commenced 
against  Colton,  the  plaintiff  in  this  suit,  and 
qne  Curtiss,  and  the  summons  to  appear  was 
served  on  both  of  them.  A  notice  was  forth- 
with drawn  up,  signed  by  both  Colton  and  Cur- 
tiss, in  which  they  stated  that  the  property 
taken  (specifying  it)  on  the  plaint  in  replevin 
was  their  property,  and  was  delivered  to  the 
deputy-sheriff  who  had  served  the  writ  in  re- 
plevin by  Curtiss,  who  offered  to  pay  the  fees 
for  summoning  the  jury  and  trying  the  claim, 
and  at  the  same  time  told  the  deputy  that  he 
(Curtiss)  had  no  interest  in  the  property  except 
as  bailiff  for  Colton  who  claimed  the  property 
for  rent,  and  that  he  (Curtiss)  had  distrained 
the  property  for  Colton.  Colton  and  Curtiss 
received  notice  of  trial  of  the  claim  of  property, 
and  on  the  day  appointed  attended;  a  jury  were 
assembled  and  evidence  given,  but  the  jury  not 
being  able  to  agree  were  discharged,  and  no  trial 
was  subsequently  had.  There  was  no  proof  in 
whose  possession  the  property  was  at  the  time 
it  was  replevied.  The  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  suit  could  not 
C2O*J  be  *maintained  in  the  name  of  Colton 
alone;  that  Curtiss  should  have  been  joined  as 
a  plaintiff.  The  judge  sustained  the  motion, 
and  nonsuited  the  plaintiff.  A  motion  was  now 
made  to  set  aside  the  nonsuit. 

Messrs.  ^W.  Crafts  and  J.  A.  Spencer, 
for  the  plaintiff.  The  penalty  is  given  to  the 
person  making  the  claim.  Here  the  claim  was 
made  by  a  landlord  and  a  bailiff  employed  by 
him  to  make  a  distress  for  rent.  Within  the 
letter  of  the  statute  the  action  might  have  been 
brought  in  the  names  of  both;  but  there  is  noth- 
ing in  its  spirit,  meaning  or  design,  which  re- 
quires that  the  suit  shall  be  brought  in  the 
names  of  both  a  principal  and  agent  who  have 
united  in  interposing  a  claim,  especially  where 
the  agent,  at  the  time  of  the  putting  in  of  the 
claim  disavowed  all  interest  in  the  property, 
and  explains  the  character  in  which  he  had 
acted  in  reference  to  it.  The  object  of  the  stat- 
ute, in  giving  the  penalty,  is,  not  only  the  pun- 
ishment of  the  officer  who  neglects  to  try  the 
right  to  the  property,  but  to  indemnify  the 
party  aggrieved  for  the  injury  which  may  have 
occurred  by  such  neglect:  and  who  but  the 
landlord  was  the  party  aggrieved  in  this  case? 
It  cannot  be  doubted  that  a  recovery  by  Colton 
will  be  a  bar  to  any  further  suit. 

Mr.  W.  C.  Noyes,  contra. 
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By  tJie  Court,  Bronson,  J.  The  defendant 
in  replevin,  or  any  other  person  who  may  be 
in  possession  of  the  goods,  may  interpose  a 
claim  of  property;  and  the  sheriff  is  required 
to  summon  a  jury  and  try  the  validity  of  the 
claim  before  making  deliverance.  2  R.  S.,  525, 
sees.  13-18  If  the  officer  deliver  the  goods  to 
the  plaintiff,  contrary  to  the  statute,  he  "shall 
forfeit  to  the  person  making  such  claim,  two 
hundred  and  fifty  dollars,  besides  being  liable 
for  all  damages  which  such  person  may  have 
sustained  by  such  delivery."  Sec.  18.  By  the 
former  statute  the  forfeiture  of  £100  was  given 
to  any  person  who  should  sue  for  the  same,  and 
the  sheriff  was  also  answerable  to  the  defend- 
ant for  the  trespass.  1  R.  L.,  93,  sec.  6. 

An  action  founded  on  the  present  statute 
must,  I  think,  be  brought  in  the  name  of  the 
person  or  persons  making  the  claim.  Inde- 
pendent *of  the  express  enactment  to  [*621 
that  effect,  2  R.  S.,  778,  sec.  11,  there  can  be 
little  doubt  that  the  word  "person"  in  this  stat- 
ute would  include  all  the  individuals  who  might 
unite  in  asserting  a  right  of  property  in  the 
goods.  The  forfeiture  as  well  as  the  damages 
are  then  given  to  the  person  or  persons  making 
the  claim.  The  fact  of  making  the  claim  is  a 
part  of  their  title  or  right  to  sue.  The  action 
is  not  given  to  the  defendant  in  replevin,  nor 
to  the  person  in  possession  of  the  goods,  as 
such,  but  to  the  person  making  the  claim.  It 
is  true  that  no  one  but  the  defendant  or  pos- 
sessor has  a  right  to  arrest  the  delivery  of  the 
goods;  but  the  character  of  defendant  or  pos- 
sessor does  not  by  itself  give  a  right  to  the  ac- 
tion. There  must  be  the  additional  fact  that 
the  defendant  or  possessor  claimed  the  prop- 
erty. In  this  case  the  two  defendants  in  the 
replevin  suit  made  the  claim;  and  it  was  a 
united  or  joint  claim.  They  said  to  the  sheriff, 
this  is  "our  property."  They  are  the  persons 
to  whom  the  action  is  given,  and  I  think  neither 
of  them  can  sue  alone. 

If  Colton  can  sue  alone,  there  is  no  reason 
why  another  action  may  not  be  brought  by 
Curtiss;  and  thus  the  sheriff  will  be  subjected 
to  two  prosecutions  for  one  injury.  This  is  not 
a  case  for  apportioning  damages  on  the  trial. 
1  Chit,  PL,  53.  The  penalty 'is  entire,  and  it 
cannot  be  recovered,  half  in  one  action  and 
half  in  another.  If  the  plaintiff  cannot  show 
a  title  to  the  whole,  he  must  fail  altogether. 

It  was  urged  on  the  argument  that  the  plaint- 
iff was  in  possession  of  the  goods  and.  there- 
fore, he  might  sue  alone.  To  this  there  are 
several  answers.  In  the  first  place,  possession 
alone  gives  no  right  to  sue;  and  the  claim  of 
property,  which  is  the  immediate  foundation 
of  the  action,  was  a  joint  claim  by  the  plaintiff 
and  Curtiss.  In  the  next  place,  the  plaintiff 
did  not  attempt  to  make  out  a  right  of  action, 
by  proving  that  he  was  in  possession  and 
claimed  property  in  the  goods — but  on  the 
ground  that  he  was  the  defendant  in  replevin, 
and  made  the  claim;  and  then  the  objection  is 
that  there  were  two  defendants,  and  both 
claimed  the  property.  But  if  exclusive  pos- 
session alone  would  entitle  the  plaintiff  to  the 
action,  he  would  still  fail;  for  the  fact  of  ex- 
clusive possession,  or.indeed.of  any  possession 
in  him,  was  not  proved.  The  only  *evi-  [*622 
dence  on  this  point  is  that  given  by  Curtiss. 
who  testified  to  what  he  had  told  the  deputy- 
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sheriff.  He  said  he  had  distrained  the  goods 
for  rent,  as  bailiff  for  Colton.  A  distress  for 
rent  can  now  only  be  made  by  the  sheriff  or 
some  other  public  officer,  who  is  to  conduct 
the  whole  proceeding.  2  R.  S.,  501,  sec.  8. 
Whatever  may  have  been  the  rule  at  a  former 
period,  when  the  landlord  might  distrain  him- 
self, or  appoint  any  private  individual  his  bailiff 
for  that  purpose,  goods  distrained  for  rent  are 
now  in  the  custody  of  the  laws;  and  the  officer, 
not  the  landlord,  has  the  legal  possession.  If 
any  one  could  sue  in  this  case  on  the  ground  of 
possession  only,  it  would  be  Curtiss,  and  not 
the  plaintiff.  7  Cow.,  294. 

It  was  said  that  the  non-joinder  of  Curtiss 
should  have  been  pleaded  in  abatement.  It  is 
no  doubt  true,  as  a  general  rule,  that  in  actions 
in  form  ex  delicto,  the  omission  of  one  of  sev- 
eral persons  who  ought  to  join  as  plaintiff  scan 
only  be  taken  advantage  of  by  plea  in  abate- 
ment, or  by  way  of  apportionment  of  damages 
on  the  trial.  1'Chit.  PL,  53;  1  Johns.,  472;  6 
Id.,  108;  8  Id.,  151.  But  there  is,  I  think,  an 
obvious  distinction  between  the  common  law 
actions  of  trespass  and  trover,  for  injuries  to 
the  property  of  tenants  in  common,  and  this 
penal  action  founded  on  a  statute.  The  ques- 
tion here  goes  to  the  plaintiff's  title.  He  has 
no  right  other  than  such  as  has  been  conferred 
upon  him  by  the  statute,  and  that  right  must 
be  established  on  trial.  He  must  prove  that  he 
was  in  a  condition  to  claim  property  in  the 
goods,  and  that  the  claim  was  actually  made; 
until  this  appears,  no  right  of  action  is  estab- 
lished. In  this  case  the  plaintiff  did  not  show 
an  individual,  but  a  joint  claim.  He  established 
a  joint,  and  not  a  several  right.  In  some  ac- 
tions, tenants  in  common  cannot  join;  in  oth- 
ers, where  they  may  and  ought  to  unite,  if  the 
defendant  omits  to  plead  in  abatement,  he  may 
still  claim  an  apportionment  of  damages  on  the 
trial,  so  that  the  party  suing  will  recover  no 
more  than  his  just  share  or  proportion;  but 
here  the  plaintiff  must  recover  the  whole  pen- 
alty, or  nothing.  The  penalty  is  entire,  and 
the  plaintiff  cannot  recover  half  of  it,  and  leave 
the  other  half  for  the  person  who  united  with 
him  in  the  claim.  In  short,  the  plaintiff  made 
out  no  title.  The  right  of  action  was  in  him 
623*]  *and  another — not  in  him  alone.  If  the 
words  of  the  statute  had  been  in  the  plural 
number,  giving  the  action  in  terms  to  the  per- 
sons making  the  claim,  it  would  hardly  be  con- 
tended that  the  plaintiff  could  sue  alone;  and 
yet  such,  beyond  all  doubt,  is  the  legal  effect 
of  the  provision.  Where  the  claim  is  made  by 
two,  the  action  is  given  to  both;  and  neither  of 
them  by  himself  answers  the  description,  or 
can  make  out  a  title. 

New  trial  denied. 


THE  PEOPLE,  ex  rel.  GIBSON, 

v. 

RING  ET  AL. 

The  sureties  of  a  sheriff  are  liable  for  money  re- 
ceived by  him  on  an  execution  after  the  execution 
of  their  bond,  although  the  process  was  received  by 
him  previous  to  the  giving  of  the  bond. 

Citation—  20  Johns.,  166. 


was  an  action  of  debt,  tried  at  the  Al- 
J-  legany  Circuit  in  Mar.,  1836,  before  the 
WEND  15. 


Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  suit  was  on  a  bond  given  by  Joseph 
Wilson,  as  sheriff  of  Allegany,  and  his  sure- 
ties; it  bore  date  Sep.  25,  1822,  and  after  recit- 
ing that  he  was  appointed  sheriff  on  Feb.  4, 
1822,  was  conditioned  that  he  should  well  and 
faithfully  in  all  things  perform  and  execute 
the  office  of  sheriff  of  the  County  of  Allegany. 
during  his  continuance  therein,  by  virtue  of 
his  said  appointment.  The  plaintiff  produced 
an  exemplification  of  a  judgment  in  his  favor, 
against  A.  D'Autremont  and  M.  Van  Campen, 
and  a  test.  fi.  fa,  issued  thereon,  tested  May  6, 
1822,  returnable  May  18,  1822,  directed  to  the 
sheriff  of  Allegany,  and  ordering  $1.297.82  to 
be  levied,  besides  interest  and  costs,  with  a  re- 
turn indorsed  thereon,  signed  by  the  sheriff, 
that  he  had  levied  and  collected  the  amount 
thereof ;  which  execution  was  returned  and 
filed  in  the  clerk's  office  Mar.  17.  1823.  The 
plaintiffs  offered  to  prove  that  the  money  was 
paid  to  Wilson,  after  Sep.  25,  1822,  and  while 
he  was  sheriff  of  Allegany,  by  virtue  of  the 
appointment  recited  in  the  bond  ;  which  evi- 
dence was  objected  to  by  the  defendants,  and 
rejected  by  the  judge,  and  the  plaintiffs  giv- 
ing *no  further  evidence,  the  judge  [*624 
ordered  a  nonsuit  to  be  entered.  A  motion 
was  now  made  to  set  aside  the  nonsuit. 

Mr.  B.  Whiting,  for  plaintiffs. 

Mr.  R.  Haight,  for  defendants,  insisted 
that  the  obligation  of  the  sureties  did  not  ex- 
tend to  process  committed  to  the  sheriff  pre- 
vious to  the  execution  of  the  bond,  nor  to  any 
acts  of  his  in  relation  to  such  process,  and  con- 
tended that  this  very  point  was  so  decided  in 
the  case  of  Andrus  v.  Waring,  20  Johns.,  166. 
He  also  insisted  that  the  plaintiffs  should  have 
shown  a  judgment  and  execution  against  the 
sheriff  unsatisfied,  and  cited  18  Johns.,  390. 

By  the  Court,  Cowen,  J.  The  objection 
that  &fi.  fa.  against  the  sheriff  returned  unsat- 
isfied should  have  been  proved,  was  not  raised 
at  the  trial.  Had  it  been,  the  objection  might, 
for  aught  we  know,  have  been  obviated,  if 
there  is  anything  in  it. 

The  sheriff's  surety  bond  was  (in  legal  effect) 
no  doubt  prospective,  viz. :  that  he  should  (after 
the  date)  well  and  faithfully  in  all  things  per- 
form and  execute  the  office  of  sheriff  during 
his  continuance  in  office.  It  certainly  covered 
no  acts  which  he  had  before  done.  Andrus 
v.  Waring,  20  Johns.,  166.  It  is  equally  clear, 
however,  that  it  comprehended  all  acts  which 
as  sheriff  he  might  afterwards  do ;  among  these 
was  the  receipt  of  the  money  on  the  execution. 
In  Andrus  v.  Waring,  the  bond  was  in  terms 
confined  to  business  that  should  come  to  the 
hands  of  the  principal.  The  evidence  offered, 
therefore,  to  show  the  subsequent  receipt  of 
the  money  should  not  have  been  rejected.  In 
this  the  judge  erred,  and  the  nonsuit  must,  there- 
fore, be  set  aside,  and  a  new  trial  granted. 


*D.  &  N.  FERGUSON        [*625 

LOTHROP. 

Lease  of  Wife's  Premises  by  Husband  and  Wife — 
Claim  against  Husband  Alone — Set-Off. 

Where  a  lease  is  made  by  husband  and  wife  of 
premises  belonging  to  the  wife,  and  an  action  be 
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brought  for  the  recovery  of  the  rent,  the  lessee  is 
entitled  to  set  off  a  demand  against  the  husband 
alone,  although  the  suit  be  in  the  names  of  both 
husband  and  wife. 

Where  the  husband  may  bring  the  action  in  his 
own  name,  he  cannot  defeat  the  right  of  set-off  by 
joining  his  wife  as  a  co-plaintiff. 

Citations— 2  Kent,  Com.,  130, 143 :  2  Wils.,  423,  424 : 
Clancey,  Rights  of  Women,  1-10, 115 ;  Cro.  Jac.,  77, 
205;  Reeves,  Dom.  Rel.,  20 ;  10  Johns.,  49. 

THIS  was  an  action  of  covenant  on  a  lease 
executed  by  Daniel  Ferguson  and  Nancy 
Ferguson  to  Albert  W.  Lothrop,  bearing  date 
May  21,  1832,  demising  certain  premises  until 
Apr.  1,  1833,  reserving  a  rent  of  $250,  of  which 
$50  was  to  be  paid  in  repairs,  and  the  residue 
in  cash  in  four  installments,  on  the  first  days 
of  Sep.,  Dec.,  Mar.  and  Apr.  succeeding  the 
date  of  the  lease.  The  lease  contained  an  agree- 
ment that  the  lessee  should  have  the  election 
of  extending  the  term  four  years  from  Apr.  1, 
1833,  at  an  annual  rent  of  $400,  in  quarterly 
installments.  The  lessee  entered  and  remained 
in  possession  until  the  autumn  of  1833,  when 
he  quit  the  possession,  and  in  Apr.,  1834,  Dan- 
iel Ferguson,  one  of  the  plaintiffs,  entered. 
The  suit  was  brought  in  the  names  of  both  hus- 
band and  wife,  for  the  recovery  of  $500  rent, 
alleged  to  be  in  arrear  Jan.  1,  1834.  The  cause 
was  heard  before  referees.  On  the  hearing,  it 
was  proved  that  Nancy  Ferguson  was  the  wife 
of  Daniel  Ferguson,  and  that  she  owned  a 
part  of  the  demised  premises.  It  appeared,  by 
proof  and  admission,  that  the  $50  to  be  paid 
in  repairs  and  the  $50  due  in  Sep..  1832,  had 
been  paid.  The  defendant  offered  to  prove  a 
set-off  against  Daniel  Ferguson  alone,  which 
was  objected  to,  and  the  proof  rejected  by  the 
referees,  who  made  a  report  in  favor  of  the 
plaintiffs  for  $273.03,  which  sum  was  arrived 
at  by  charging  the  lessee  the  $250  rent  reserved 
for  the  first  term,  and  $100, a  quarter's  rent  un- 
der the  extended  term,  and  interest  upon  the 
rent  as  it  accrued,  and  deducting  the  payments, 
amounting  to  $100.  The  defendant  moved  to 
set  aside  the  report. 

626*]      *Mr.  W.C.Noyes,  for  defendant. 
Mr.  C.  P.  Kirkland,  for  plaintiffs. 

Per  Curiam.  The  allowance  of  rent  up  to 
July,  1833,  was,  undoubtedly,  proper,  accord- 
ing to  the  evidence  before  the  referees.  The 
only  question  in  the  case  is,  whether  the  set-off 
against  the  husband  was  properly  excluded  ; 
and  this  involves  to  some  extent  the  doctrine 
of  the  marital  rights  of  the  husband. 

By  marriage  the  husband  becomes  possessed 
of  his  wife's  personal  property  absolutely,  and 
on  his  death, they  go  to  his  personal  represent- 
atives. He  may  collect  her  choses  in  action, 
and  they  then  become  his  own  ;  the  chattels 
real  of  the  wife  also  become  the  property  of  the 
husband;  and  if  the  wife  be  seised  of  an  estate 
of  inheritance  at  the  time  of  the  marriage,  the 
husband  is  entitled  to  the  rents  and  profits  dur- 
ing their  joint  lives.  For  an  injury  to  the 
profits,  the  husband  must  sue  alone;  but  for  an 
injury  to  the  inheritance,  the  wife  must  join  ; 
and  if  the  husband  dies  before  recovery,  the 
right  of  action  survives  to  the  wife.  2  Kent, 
Com..  130,  143  ;  2  Wils.,  423,  424  ;  Clancey, 
Rights  of  Women,  1-10.  For  some  causes  of 
action  accruing  during  coverture,  the  husband 
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must  sue  alone;  for  others,  he  may  join  his  wife 
or  not  as  he  pleases.  If  the  cause  of  action  will 
not  survive  to  the  wife,  then  the  husband  must 
sue  alone;  if  it  will  survive,  then  the  wife  may 
be  joined.  Clancey,  8,  9.  They  may  also  join 
upon  a  promise  to  the  wife  for  her  labor  and 
services.  Cro.  Jac.,  77,  205.  A  judgment  in 
the  name  of  husband  and  wife,  for  a  debt  due 
the  wife  before  marriage,  survives  to  the  wife 
upon  the  death  of  the  husband  before  collec- 
tion; but  if  the  wife  dies  before  collection,  the 
judgment  belongs  to  the  husband.  Reeves, 
Dom.  Rel.,  20.  A  judgment  upon  a  bond  for 
the  maintenance  of  husband  and  wife, survives 
to  the  wife.  10  Johns.,  49.  As  to  the  cases 
in  which  the  wife's  right  of  survivorship  exists 
and  those  in  which  it  does  not,  Mr  Clancey, 
after  reviewing  the  cases  generally,  draws  this 
conclusion:  that  if  the  judgment  be  for  the 
recovery  in  choses  in  action  due  to  the  wife, 
dum  sola,  it  shall  survive  to  the  wife,  unless 
*the  husband  have  issued  execution,  [*627 
which  is  considered  as  evidence  of  his  inten- 
tion to  reduce  the  choses  in  action  into  posses- 
sion, and  thus  bar  the  wife's  right  of  survivor- 
ship ;  but  if  the  judgment  be  for  choses  in 
action  accruing  during  marriage,  then,  as  the 
husband  might  have  sued  alone,  or  have  joined 
his  wife,  as  he  pleased,  if  he  had  not  made  her 
a  party,  the  judgment  would  bar  her  right  sur- 
viving, though  he  should  have  died  wilhout 
having  issued  an  execution.  Clancey,  115. 

In  the  present  case  it  cannot  be  doubted  that, 
supposing  the  estate  out  of  which  the  rent  ac- 
crued to  have  been  the  wife's, the  husband  was 
entitled  to  the  rents  and  profits  during  covert- 
ure at  least.  He  might  have  executed  the  lease 
alone;  the  rent  belonged  to  him,  and  he  might 
have  collected  it  in  his  own  name  upon  the 
present  lease,  or  he  might  use  the  name  of  his 
wife  as  he  has  done.  The  money,  however, 
was  due  to  him,  and  ought  to  be  subject  to  any 
legal  set-off  against  him.  A  legal  demand 
against  him  ought  not  to  be  defeated  by  mak- 
ing an  unnecessary  use  of  the  name  of  his  wife. 
Even  supposing  a  judgment  recovered  would 
survive,  that  does  not  determine  the  set-off 
against  the  defendant.  It  cannot  be  denied  that 
the  husband  had  a  right  to  receive  the  rent,  nor 
that  he  might  receive  payment  by  the  satisfac- 
tion of  a  debt  he  owed  to  the  defendant.  If  he 
had  a  right  to  do  this  voluntarily,  without  vio- 
lating the  rights  of  the  wife,  the  law  may  com- 
pel him  to  do  it  without  such  violation.  The 
wife's  right,  if  any  exists,  does  not  attach  un- 
til the  death  of  her  husband;  all  previous  rights 
and  liabilities,  therefore,  are  to  be  liquidated, 
as  if  no  such  right  or  survivorship  existed.  We 
confine  our  remarks  to  the  case  before  the  court, 
where  the  husband  was  entitled  to  the  use  and 
occupation  of  the  wife's  real  estate  before  the 
lease  was  executed — where  he  was  entitled  to 
the  rent  after  it  accrued,  and  might  have  sued 
for  it  in  his  own  name,  without  joining  his 
wife.  There  is,  in  our  judgment,  no  objection 
to  the  set-off  arising  out  of  the  form  of  the  ac- 
tion, or  the  fact  that  the  wife  was  unnecessa- 
rily made  a  plaintiff.  The  demand  was  against 
the  real  plaintiff  in  the  suit,  and  should  have 
been  set  off. 

The  report  of  the  referees  should  be  set  aside  ; 
costs  to  abide  the  event. 

WEND.  15. 
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FONDA  v.  GROSS. 


628*|  *FONDA  &  HOAG  «.  GROSS. 

Purchase  of  Furniture  in  Possession  of  Third 
Person — Long  Continuance  of  Possession  Pri- 
ma  Facie  Evidence  of  Fraud — Possession  of 
Defendant  after  Sale  on  Execution. 

Where  a  party  purchases  household  furniture, 
which  at  the  time  is  in  the  use  and  occupation  of  a 
third  person,  and  the  purchaser  permits  such  pos- 
session to  continue  for  a  great  length  of  time ;  e.  g., 
21  months,  the  continuance  of  such  possession  is 
prima  facie  evidence  of  fraud,  and  unless  satisfac- 
torily explained,  conclusive  as  against  a  judgment 
creditor. 

It  seems  that  the  continuance  of  possession  by  a 
defendant,  after  the  sale  of  his  property  under  an 
execution,  is  prima facie  evidence  of  fraud,  as  well 
where  the  property  is  bid  in  by  a  third  person,  as 
where  it  is  struck  off  to  the  plaintiff  in  the  execution. 

Citations— 11  Johns.,  110 ;  15  Johns.,  429,  430 ;  17 
Johns.,  274, 332;  4  Wend.,  332;  7  Cow.,  5(50;  3  Cow.,  272;  2 
R.  S.,  136,  sec.  5;  137,  sec.  4;  12  Wend.,  297;  11  Wend.,240. 

J7RROR  from  the  Montgomery  C.  P.  Gross 
JGj  brought  an  action  of  replevin  against  Fonda 
and  Hoag,  for  taking  a  quantity  of  household 
furniture,  in  the  use  and  occupation  of  one  Van 
Home.  The  furniture  was  sold  at  sheriff's 
sale  in  1829,  on  several  executions  against  Van 
Home,  and  bought  in  by  C.  E.  Yates,  who  paid 
the  amount  of  his  bid.  It  did  not  appear  that 
Yates  was  a  plaintiff  in  either  of  the  executions. 
The  property  was  left  in  the  possession  of  Van 
Home  until  May,  1831,  when  it  was  sold  by 
Yates  to  Gross,  the  plaintiff  in  this  suit,  and  a 
bill  of  sale  duly  executed.  Gross  also  left  the 
property  in  Van  Home's  possession,  and  it  so 
continued  until  Feb.,  1833,  when  it  was  levied 
upon  by  Hoag,  a  deputy-sheriff  of  Montgom- 
ery, by  virtue  of  an  execution  against  Van 
Home,  in  favor  of  Fonda,  issued  on  a  judg- 
ment obtained  in  1829.  Hoag  subsequently 
threatened  to  remove  the  property,  unless  a  re- 
ceiptor  for  its  delivery  was  obtained.  Van 
Home  procured  the  property  to  be  receipted, 
and  Gross  brought  his  action  of  replevin.  Van 
Home  testified  that  he  had  not  paid  Yates  for 
the  property  purchased  at  vendue,  nor  had  he 
paid  Gross  for  the  same;  nor  had  he  ever  paid 
either  of  them  anything  for  the  use  of  the  prop- 
erty, although  Gross  had  once  told  him  that  he 
ought  to  pay  something  for  the  use  thereof. 
The  counsel  for  the  defendants  requested  the 
court  to  charge  the  jury,  that  the  continuance 
of  the  property  in  the  possession  of  Van  Home, 
from  the  time  of  the  sale  thereof,  in  1829,  un- 
til 1833,  the  time  of  the  levy  by  Hoag,  unex- 
plained, was  such  evidence  of  fraud  as  justi- 
fied the  levy.  The  court  refused  so  to  charge, 
62O*]*and  the  counsel  for  the  defendants  ex- 
cepted.  The  court  then  instructed  the  jury, 
that  the  continuance  of  the  possession  of  the 
property  in  Van  Home  was  evidence  of  fraud, 
and  would  justify  the  levy  ;  but  If  they  (the 
jury)  thought  that  such  continuance  of  posses- 
sion was  satisfactorily  explained  by  the  evi- 
dence, then  the  defendants  would  not  be  justi- 
fied in  making  the  levy  ;  and  they  further  in- 
structed the  jury,  that  if  they  believed  that  the 
sale  from  Yates  to  Gross  was  a  fair  and  honest 
transaction,  the  defendants  had  not  the  right  to 
take  the  property,  but  if  they  believed  it  was 
fraudulent,  then  the  defendants  had  the  right 
to  take  it.  To  which  charge  the  defendants  ex- 


NOTE.— Soies— Possession  retained  by  the  vendor— 
Fraud.  See  Look  v.  Comstock,  ante.  p.  244,  note, 
and  other  notes  cited. 

WEND.  15. 


cepted.  The  jury  found  for  the  plaintiff.  The 
defendants  sued  out  a  writ  of  error. 

Mr.  D.  Cady,  for  the  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
error. 

By  the  Court,  Nelson,  Ch.  J.  An  execu- 
tion levied,  and  then  delayed,  at  the  request  of 
the  plaintiff,  for  some  time  after  the  return 
day,  where  the  property  levied  upon  is  left  in 
the  possession  of  the  defendant  in  the  execu- 
tion, becomes,  without  a  reasonable  excuse, 
dormant,  and  is  postponed ,  on  the  ground  of 
fraud, either  express  or  implied,  to  a  junior  exe- 
cution. This  principle  has  been  frequently  as- 
serted and  applied.  11  Johns.,  110;  15/d.,429- 
17  /d.,332;  4  Wend., 332.  In  one  case  the  first 
execution  was  pronounced  fraudulent,  where 
the  delay  was  for  more  than  a  year,  and  in  an- 
other where  it  was  less  than  6  months.  17 
Johns. ,  274.  A  satisfactory  excuse  may  be  giv- 
en, as  was  done  in  the  case  of  Power  v.  Van 
Buren,  7  Cow.,  560,  but  unless  such  excuse  be 
given,  the  execution  is  deemed  fraudulent,  per 
se,  as  respects  creditors,  or  subsequent  bona 
fide  purchasers.  3  Cow.,  272.  The  principle 
of  these  cases  is  fairly  applicable  to  the  one 
under  consideration.  There  can  be  no  mate- 
rial difference  as  to  creditors  and  purchasers, 
whether  the  property  is  left  in  the  possession 
of  the  defendant  before  or  after  the  sale.  It  ope- 
rates alike  fraudulently  upon  them,  and  the 
sale  should  be  pronounced  void,  unless  satis- 
factory explanation  is  furnished.  *It  [*63O 
was  said,  in  Farrington  v.  Caswell,  15  Johns., 
430,  that  if  a  party  purchasing  goods  upon  an 
execution  issued  by  him  suffers  them  to  remain 
in  possession  of  the  debtor,  it  is  prima  facie  evi- 
dence of  fraud,  as  against  a  subsequent  execu- 
tion. In  my  opinion,  a  third  person  should  be 
considered  in  no  better  situation.  He,  as  well 
as  the  plaintiff  in  the  execution,  may  rebut  the 
presumption  of  fraud,  by  accounting  for  the 
continued  possession,  and  giving  some  reason- 
able explanation  for  its  continuance.  The  case 
is  not  within  the  terms  of  the  5th  section  of  the 
Act  Relative  to  Fraudulent  Conveyances  of 
Goods  and  Chattels,  2R.  8.,  136,  as  Van  Home 
is  not  a  vendor,  or  assignor,  but  it  is  wfthin  the 
reason  of  that  provision,  and  may  very  prop- 
erly be  subjected  to  the  sound  common  law 
principle  adopted  by  it.  See  12  Wend.,  297. 

It  is  true,  the  court  below  put  the  question 
of  fraud  to  the  jury,  which  they  were,  perhaps, 
bound  to  do,  under  the  4th  section,  p.  137,  of 
the  statute  above  referred  to ;  but  the  court 
should  have  advised  the  jury  that  the  plaintiff 
was  bound  to  explain  the  long  continued  pos- 
session in  Van  Home,  and  as  he  had  not  done 
so,  it  was  conclusively  fraudulent,  as  against 
the  execution  under  which  the  levy  was  made. 
If,  under  such  instructions,  in  a  case  where  no 
explanation  had  been  given,  the  jury  had 
found  for  the  plaintiff,  in  a  suit  depending  in 
this  court,  we  would  have  felt  ourselves  called 
upon  to  interfere  and  set  aside  the  verdict.  The 
C.  P.  should  do  the  same,  Cunningham  v.  Free- 
born,  11  Wend.,  240,  and  in  this  case  they 
should  have  instructed  the  jury,  as  they  were 
requested  to  do,  upon  the  trial  of  the  cause. 

Judgment  reversed. 

Changed  by  statute— 28  N.  Y.,  464. 
Cited  in-86  N.  Y..  336;  19  Hun,  173 ;  21  Barb.,  346 ; 
16  Abb.  Pr.,  448 ;  47  Super.,  273 ;  7  Daly,  552. 
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631*]         *FONDA  AND  HOAG 

v. 
VAN  HORNE. 

Under  Statutes  Father  may  be  Guardian  in  Soc' 
age  of  His  Child — Control  of  Property — Sub- 
stituted Property  — Infancy —  Void  and  Void- 
able Acts — Purchase  of  Infant's  Property — 
Title—  When  Passes — Levy  under  Execution. 

Previous  to  the  last  revision  of  our  statutes,  a  fa- 
ther could  not  be  guardian  in  socage  to  his  child— 
now  he  may  be ;  as"  guardian  by  nature,  a  father 
has  no  control  over  the  property,  real  or  personal 
of  his  child. 

If  a  father,  during  the  infancy  of  his  child,  sells 
chattel  property  belonging  to  the  child,  with  the  as- 
sent of  the  child,  and  for  the  purpose  of  having  it 
replaced  by  other  property,  and  the  father  pur- 
chases other  property  and  gives  it  to  the  child,  but 
it  remains  in  the  possession  of  the  f  ather.who  at  the 
time  is  insolvent,  such  substituted  property  does 
not  become  the  property  of  the  child,  but  is  t  he 
property  of  the  father,  and  subject  to  a  levy  under 
an  execution  against  him. 

No  title  passes  to  the  purchaser  of  personal  prop- 
erty belonging  to  an  infant,  unless  manual  delivery 
is  made  by  the  infant;  it  is  not  enough  that  the 
property  be  sold  by  an  agent  appointed  by  the  in- 
fant. 

Acts  of  an  infant,  when  void  and  when  only  void- 
able, considered. 

A  levy  upon  property,  the  taking  of  an  inventory 
and  requiring  a  receiptor  to  prevent  its  removal,  is 
sufficient  evidence  of  taking  to  sustain  the  action  of 
replevin. 

Citations— 10  Wend..  349 ;  Co.  Litt.,  88  b,  n.  67 ; 
172  a ;  7  Cow.,  36, 179 ;  2  Wend.,  153 ;  1  R.  S.,  718,  sec. 
5  ;  2  H.  Bl.,  511 ;  3  Burr.,  1794  ;  1  Johns.  Gas.,  127 ;  4 
T.  R.,  363 ;  3  Maule  &  S.,  477 ;  10  Johns..  33:  1  Mod., 
137  ;  Bac.  Abr.,Infancy  and  Age,  1,  pi.  3 ;  9  Cow.,  626. 

"TERROR  from  the  Montgomery  C.  P.  Maria 
J-J  Van  Home,  an  infant,  by  her  next  friend, 
brought  an  action  of  replevin  against  Fonda 
and  Hoag,  for  the  taking  of  two  cows  and  a 
calf.  They  were  taken  by  Hoag,  a  deputy- 
sheriff  of  Montgomery,  by  the  direction  of 
Fonda,  by  virtue  of  an  execution  issued  on  a 
judgment  in  favor  of  Fonda  against  A.  Van 
Home,  the  father  of  the  plaintiff,  obtained  in 
Jan.,  1883.  The  property  was  levied  upon  in 
Feb.,  1833,and  a  receiptor  required.  The  prop- 
erty was  not  removed.  A.  Van  Home  testified 
that  in  June,  1829,  a  person  of  the  name  of 
Gross  made  a  present  of  a  cow  to  the  plaint- 
iff, the  daughter  of  the  witness,  then  about  10 
years  of  age,  and  who  lived  in  the  family  of 
the  witness.  That  he  kept  the  cow  for  the 
plaintiff  about  a  year,  when  she  became  dis- 
eased, and  he,  with  the  consent  of  the  plaintiff 
and  on  the  condition  that  he  should  purchase 
another  cow  for  her  as  good  as  the  one  she 
then  had,  sold  the  cow  for  $16,  and  in  a  few 
months  afterwards  purchased  two  cows  of  one 
Easterbrooks,  and  gave  one  of  them  to  the 
plaintiff  instead  of  the  cow  he  had  sold.  He 
further  proved  that  in  May,  1831,  the  plaintiff 
632*]  bought  another  cow  of  one  *Putman, 
and  that  the  two  last  mentioned  cows, together 
with  a  calf  which  had  come  of  the  cow  pur- 
chased by  him  of  Easterbrooks  and  given  by 
him  to  the  plaintiff  instead  of  the  cow  which 
he  had  sold,  were  the  cattle  described  in  the 
plaintiff's  declaration.  The  cows  and  calf  were 
kept  by  the  witness  as  he  kept  his  own,  and  he 
had  the  use  of  the  cows.  Van  Home,  the  fa- 


NOTE.— Infancy— Negotiable  paper  given  by  in- 
fants—Whether void  or  voidable.  See  Swasey  v. 
Vanderheyden,  10  Johns..  33,  note. 
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ther  of  the  plaintiff,  was  objected  to  as  an  in- 
competent witness,  but  the  objection  was  over- 
ruled. The  counsel  for  the  defendant  moved 
for  a  nonsuit  on  the  grounds:  1.  That  there 
was  not  such  a  taking  of  the  property  as  would 
justify  the  bringing  of  the  action;  and  2.  That 
the  plaintiff  being  an  infant,  her  father  her 
guardian,  and  the  property  in  his  possession, 
an  action  did  not  lie  in  her  name.  The  court 
refused  to  nonsuit  the  plaintiff,  and  charged 
the  jury 'that  the  evidence  of  taking  was  suffi- 
cient to  sustain  the  action;  and  in  respect  to  the 
cow  bought  of  Easterbrooks  and  the  calf  which 
came  from  her,  they  instructed  the  jury  that 
if  they  believed  tha't  A.  Van  Home  purchased 
of  his  daughter  the  cow  which  had  been  given 
her  by  Gross,  then  he  would  be  liable  to  her 
for  the  value  of  the  cow,  and  would  be  obliged 
to  account  to  her  for  the  same,  and  if  he  after- 
wards gave  a  cow  to  his  daughter,  he  at  the 
time  being  insolvent,  such  gift  would  not  be 
valid  as  regarded  his  creditors,  and  if  they  so 
considered  the  facts  of  this  case,  the  defend- 
ants were  justified  in  taking  that  cow  and  her 
calf;  but  if  they  believed  that  A.  Van  Home 
merely  carried  into  effect  the  will  of  his  daugh- 
ter, and  as  her  agent,  disposed  of  the  cow 
which  she  had  received  of  Gross,  and  procured 
for  her  another  as  good,  then  the  plaintiff  was 
the  real  owner  of  the  cow  thus  substituted, and 
the  defendants  were  not  justified  in  taking  the 
cow  and  her  calf.  To  which  charge  the  de- 
fendants excepted.  The  jury  found  for  the 
plaintiff  for  both  cows  and  for  the  calf.  The 
defendants  sued  out  a  writ  of  error. 

Mr.  D.  Cady,  for  the  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
error. 

*By  the  Court,  Bronson,  J.  Van  [*633 
Home,  the  father,  had  no  legal  interest  in  the 
event  of  the  suit.  If  the  plaintiff  recovered, 
the  witness,  as  her  guardian  by  nature,  could 
have  no  right  to  the  possession  or  use  of  the 
property.  He  procured  two  persons  to  receipt 
the  goods,  but  it  does  not  appear  that  he  agreed 
to  indemnify  them.  Although  they  acted  on 
his  request,  it  may  have  been  from  motives  of 
kindness  towards  the  plaintiff , and  without  any 
right  to  resort  to  the  witness  in  case  of  loss. 

There  was  sufficient  evidence  of  a  trespass, 
or  taking  of  the  goods,  to  sustain  the  action. 
Fonda,  the  creditor,  directed  the  levy,  and 
agreed  to  indemnify  the  sheriff;  and  Hoag,  the 
deputy, made  the  levy.  An  inventory  was  made 
of  the  property,  and  a  receiptor  was  required 
to  prevent  its  removal.  The  defendants  exer- 
cised dominion  over  the  goods.  Allen  v.  Cra- 
ry,  10  Wend.,  849. 

The  objection  that  Van  Home  as  the  guard- 
ian of  the  plaintiff  was  entitled  to  the  posses- 
sion of  the  property,  and  that  the  action  should 
have  been  brought  by  him,  cannot  be  sus- 
tained. He  was  not  guardian  in  socage,  for  two 
reasons  :  First,  it  does  not  appear  that  the 
daughter  was  seised  of  any  lands  held  by 
socage  tenure  :  and  second,  as  in  this  State  the 
inheritance  may  descend  to  the  father,  he  could 
not  at  the  common  law  be  guardian  in  socage 
to  his  child.  Co.  Litt.,  88  b,  n.  67  ;  Jackson  v. 
Combs,  7  Cow.,  86  ;  S.  C.,  2  Wend.,  153.  Both 
of  these  rules  of  the  common  law  were  modi- 
fied in  the  late  revision  of  the  statutes.  Where 
an  estate  in  lands  becomes  vested  in  an  infant, 
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the  guardianship  of  such  infant  now  belongs  to 
the  father,  with  the  rights,  powers  and  duties 
of  a  guardian  in  socage.  1  K.  S.,  718,  sec.  5. 
But  it  does  not  appear  that  the  plaintiff  has  in 
any  form  an  estate  in  lands;  and  consequently, 
Van  Home  had  no  rights  under  this  statute. 
He  was  guardian  by  nature  to  the  plaintiff,  but 
this  guardianship  only  extended  to  the  person 
of  his  daughter,  and  gave  him  no  control  over 
her  property,  real  or  personal.  Combs  v.  Jack- 
son, 2  Weud.,  153.  If  the  plaintiff  owned  the 
property,  the  action  was  properly  brought  in 
her  name. 

In  relation  to  the  cow  which  the  plaintiff 
purchased  of  Putman,  no  question  was  made 
on  the  trial,  nor  do  I  perceive  that  there  was 
634*]  *room  for  any.  The  mere  fact  that  the 
father  kept  the  cow  and  had  the  use  of  it, 
would  not  make  the  transaction  fraudulent 
against  his  creditors.  The  use  of  the  animal 
must  have  been  worth  more  than  the  keeping, 
and  the  creditors  of  the  father  could  not  be  in- 
jured by  such  an  arrangement  between  him 
and  his  child. 

The  only  difficulty  in  the  case  is  in  relation 
to  the  cow  which  Van  Home  purchased  of 
Easterbrooks  and  gave  to  the  plaintiff  in  the 
place  of  the  one  he  had  previously  sold.  If  this 
must  be  regarded  as  a  gift  on  the  part  of  the 
father,  then,  as  he  was  insolvent  at  the  time, 
the  daughter  acquired  no  title  as  against  his 
creditors  ;  and  if  it  was  a  sale  instead  of  a  gift 
by  the  father,  it  would  be  prima  facie  fraudu- 
lent as  against  creditors,  because  he  still  re- 
tained the  possession  of  the  property.  It  was 
important,  therefore,  for  the  plaintiff  to  con- 
nect this  transaction  with  her  title  to  the  cow 
that  was  given  to  her  by  Gross.  The  court 
charged  the  jury,  that  if  Van  Home  merely 
carried  into  effect  the  will  of  his  daughter,  by 
disposing  of  one  cow  and  procuring  for  her 
another  as  good,  as  her  agent,  then  the  plaintiff 
was  the  real  owner,  and  the  defendants  were 
not  justified  in  taking  the  cow.  This  was,  in 
effect,  instructing  the  jury  as  matter  of  law, 
that  the  plaintiff,  though  an  infant,  could  con- 
stitute her  father  an  agent  for  the  sale  of  her 
property.  The  charge  was  in  this  particular 
erroneous.  The  plaintiff  could  not  appoint  an 
agent  for  the  sale  of  her  property.  Her  will  or 
consent  conferred  no  authority  upon  her 
father.  She  might  treat  him  as  a*  wrong-doer 
for  making  the  sale,  and  the  purchaser  ac 
quired  no  title.  Notwithstanding  the  at- 
tempted transfer,  the  cow  which  was  the  gift 
of  Gross  still  remained  the  property  of  the 
plaintiff,  and  she  might  assert  her  right  to  the 
property  in  the  same  manner  as  though  it  had 
been  wrongfully  taken  by  a  stranger. 

What  acts  of  an  infant  are  void,  and  what 
are  voidable  only,  is  a  question  which  has  been 
very  much  discussed  in  the  books  ;  and  several 
attempts  have  been  made  to  lay  down  some 
general  rule  which  should  be  applicable  to  all 
cases  ;  but  with  no  great  success.  In  Keane  v. 
Boycott,  2  H.  Bl.,  511,  Id.  Ch.  J.  Eyre  laid 
down  the  doctrine  that  where  the  court  could 
pronounce  the  contract  for  the  benefit  of  the 
635*]  infant,  as  for  *necessaries,  it  was  good  ; 
where  the  court  could  pronounce  it  to  be  to  the 
prejudice  of  the  infant,  it  was  void  ;  and  in 
those  cases  where  the  benefit  or  prejudice  were 
uncertain,  the  contract  was  voidable  only. 
WBND  15. 


This  may  answer  well  enough  as  a  general 
rule,  but  it  must  be  subject  to  exceptions.  It 
may  be  for  the  benefit  of  an  infant  to  appoint 
an  attorney  or  agent  to  sell  his  lands,  but  such 
an  act  would  be  clearly  void.  A  conveyance, 
by  the  infant  himself,  of  his  lands,  may  be  to 
his  prejudice,  and  yet  under  certain  circum- 
stances the  conveyance  will  be  voidable  only  ; 
and  there,  must  be  many  cases  where  the  act 
will  be  void,  although  it  may  be  uncertain 
whether  it  will  benefit  or  prejudice  the  infant. 
In  Zouch  v.  Parsons,  8  Burr.,  1794,  Ld.  Mans- 
field sanctioned  the  rule  laid  down  by  Perkins, 
that  "  All  such  gifts,  grants  or  deeds  made  bv 
infants,  which  do  not  take  effect  by  delivery  of 
his  land,  are  void  ;  but  all  gifts,  grants  or 
deeds,  made  by  infants,  by  matter  in  deed  or  in 
writing,  which  do  take  effect  by  delivery  of 
his  hand,  are  voidable,  by  himself,  by  his 
heirs,  and  by  those  who  have  his  estate."  He 
remarked  that  the  words  "which  do  take 
effect,"  were  an  essential  part  of  the  definition, 
and  exclude  letters  of  attorney,  or  deeds  which 
delegate  a  mere  power  and  convey  no  interest. 
A  conveyance  by  lease  and  release  executed  by 
the  infant,  was  held  to  be  voidable  only,  and 
that  he  could  not  avoid  it  until  he  arrived  at 
full  age.  Although  the  case  of  Zouch  v.  Par- 
xons  has  been  questioned  in  England,  it  was 
approved  by  this  court  in  Conroe  v.  Birdxall,  1 
Johns.  Gas.,  127.  It  was  decided  in  this  case, 
that  the  bond  of  an  infant  was  not  void,  but 
was  voidable  only.  A  different  rule  was  laid 
down  by  Ld.  Coke,  who  says  that  an  infant 
will  not  be  bound  by  a  penal  obligation,  even 
where  it  is  given  for  necessaries.  Co.  Litt.,  172 
a ;  see,  also,  4  T.  R,  363,  and  Baylis  v.  Dine- 
ky,  3  Maule  &  S.,  477.  In  Swasey  v.  Vander- 
heyden,  10  Johns.,  33.  it  was  held  that  the  ne- 
gotiable note  of  an  infant  given  for  necessa- 
ries, and  where  that  fact  appeared  upon  the 
face  of  the  instrument,  was  void.  Whether  tliis 
case  and  that  of  Conroe  v.  Birdmll  stand  well 
together,  need  not  now  be  considered. 

In  relation  to  personal  chattels,  the  rule 
seems  to  be,  that  if  an  infant  give  or  sell  his 
goods  and  deliver  them  with  his  own  hand,  the 
act  is  voidable  only  ;  but  if  he  give  or  sell 
goods,  and  *the  donee  or  vendee  take  [*636 
them  by  force  of  the  gift  or  sale,  the  act  is 
void,  and  the  infant  may  bring  trespass.  1 
Mod..  137  ;  Bac.  Abr.,  Infancy  &  Age,  1,  pi. 
3.  This  distinction  was  recognized  in  Roof  v. 
Stafford,  7  Cow.,  179.  The  infant  brought 
trover  for  a  horse  which  he  had  sold  to  the  de- 
fendant, and  the  court  held  that  the  sale  was 
not  absolutely  void,  on  the  ground  that  he  had 
made  manual  delivery  of  the  goods  ;  and  being 
voidable  only,  that  he  could  not  avoid  the  sale 
until  he  came  of  age.  This  judgment  was  re- 
versed in  the  Court  for  the  Correction  of  Er- 
rors, 9  Cow.,  626,  on  the  ground  that  it  did  not 
appear  in  point  of  fact  that  there  had  been  a 
manual  delivery  of  the  horse.  Chancellor 
Jones,  who  delivered  the  opinion  of  the  court, 
said  :  "  The  fact  of  possession  by  the  vendee 
would  be  evidence  of  a  delivery  in  the  case  of 
an  adult ;  but  in  case  of  an  infant  vendor, 
there  should  be  strict  proof  of  personal  deliv- 
ery. An  infant  cannot  make  an  attorney.  The 
appointment  would  be  void  ;  and  there  being 
no  proof  of  actual  manual  delivery,  the  con- 
tract would  seem  to  be  void.  The  agreement 
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to  sell  conferred  no  right  upon  the  vendee  to 
take.  The  mere  agreement  of  the  infant  to  sell 
would  not  protect  the  vendee  against  an  action 
of  trespass  for  taking  the  horse.  The  taking 
would  be  tortious,  and  in  itself  a  conversion." 
In  the  case  under  consideration,  the  plaintiff 
did  not  deliver  the  property,  and  the  sale  by 
the  father  was  wholly  without  authority.  The 
infant  could  not  make  an  attorney  or  agent  to 
do  such  an  act.  The  purchaser  acquired  no 
title,  and  the  plaintiff  may  at  any  time  treat 
him  as  a  tort  feasor,  and  recover  the  value  of 
the  property.  The  ground  on  which  the  court 
below  placed  the  cause,  in  their  charge  to  the 
jury,  is  wholly  untenable  ;  and  it  is,  therefore, 
unnecessary  to  inquire  whether  there  be  any 
other  ground  on  which  the  plaintiff  can  suc- 
ceed as  to  the  cow  (and  its  offspring)  purchased 
of  Easterbrooks.  The  plaintiff  has  never  rat- 
ified the  sale  made  by  her  father,  nor  can  that 
be  done  while  she  remains  an  infant.  The 
court  below  placed  her  title  upon  the  ground 
that  the  father,  with  her  consent  and  as  her 
agent,  had  made  an  exchange  of  one  animal 
for  another,  and  that  this  was  a  lawful  act. 
But  her  consent  conferred  no  authority,  and 
the  father  could  not  act  as  her  agent.  She  has 
637*]  her  remedy  for  the  unauthorized  *sale ; 
and  that  transaction  can  have  no  legal  connec- 
tion with  the  subsequent  purchase  of  two  cows 
from  Easterbrooks.  If  she  acquired  any  right 
to  one  of  those  animals,  it  must  be  on  the 
ground  either  of  a  gift  or  a  sale  to  her  by  the 
father  ;  and  before  she  can  recover,  the  valid- 
ity of  that  act  must  be  passed  upon  by  a  jury. 
But  she  can  never  recover  this  animal  without 
making  a  profit  by  her  incapacity  to  contract. 
She  has  an  undoubted  right  of  action  for  the 
cow  given  to  her  by  Gross,  and  if  she  may  also 
recover  the  one  given  in  exchange  by  her 
father,  she  may  have  double  satisfaction, 
when,  in  law,  there  has  been  but  one  injury. 
It  is,  however,  enough  for  the  present,  that  the 
court  below  erred  in  its  charge  to  the  jury. 
Judgment  reversed. 

Infant— Guardian  of,  in  socage  and  by  nature. 
Cited  in— 4  Lans..  414 ;  4  Barb..  455 ;  14  Barb.,  225 :  17 
Barb.,  152 :  31  Barb.,  289. 

Infant— Acts  of,  void  and  voidable.  Cited  in.— 7 
Hill.  114;  3  N.  Y.,  508;  15  Wall.,  28;  40  Ind.,  153;  27 
Am.  Rep.,  499  (31  Ohio  St.,  76). 

Replevin—  Trespass— Levy,  etc.,  as  evidence  to  sus- 
tain. Cited  in-23  Wend.,  467,  495 ;  1  Keys,  475 ;  13 
Hun,  28 ;  31  Hun,  406 ;  8  Barb.,  215 ;  16  Barb.,  313 ;  37 
How.  Pr.,  102;  15  Abb.  N.  S.,  429 ;  35  Super.,  558;  2 
Daly,  405 ;  5  Daly,  252  ;  78  Ind.,  452. 

Also  cited  in-3  Abb.  App.  Dec.,  42;  1  Redf.,  498, 
500 ;  36  Mich..  179. 


BAKEMAN  v.  POOLER. 

Plea  of  Tender — Proof  of— Production  and  Man- 
ual Offer  of  Money,  Necessary. 

To  prove  a  plea  of  tender,  it  must  appear  that 
there  was  a  production  and  manual  offer  of  the 
money,  unless  the  same  be  dispensed  with  by  some 
positive  act  or  declaration  on  the  part  of  the  credit- 
or: it  is  not  enough  that  the  party  has  the  money  in 
his  pocket,  and  says  to  the  creditor  that  he  has  it 
ready  for  hi  in, and  asks  him  to  take  it,  without  show- 
ing the  money. 

Citations— 10  East,  101;  3 Bl.  Com.,  304,  n.  33;  3  T.  R., 
683;  4  Esp.  N.  P.,  68;  2  Dowl.  &  R.,  305. 

ERROR  from  the  Oswego  C.  P.     Bakeman 
sued  Pooler  in  a  justice's  court,  and  de- 
clared, among  other  things,  on  a  promissory 


note  made  by  the  defendant  for  $6,  dated  June 
13,  1833,  payable  30  days  after  date.  To  the 
count  on  the  note,  the  defendant  pleaded  a 
tender,  and  brought  the  money  into  court.  The 
suit  before  the  justice  was  commenced  by  the 
plaintiff  in  person,  July  24,1833,  at  50  minutes 
past  6  o'clock  P.  M.  The  evidence  to  support 
the  plea  of  tender  was  as  follows  :  A  witness 
testified  that  on  the  same  July  24,  at  5  o'clock 
P.  M.,  he,  at  the  request  of  the  defendant, 
tendered  to  the  plaintiff  $6.06  in  specie,  in  pay- 
mentof  the  note  declared  on;  he  told  the  plaint- 
iff he  had  the  money  ready  for  him,  and  asked 
him  if  he  would  take  it.  The  witness  said 
"  plaintiff  evaded  taking  the  money,  and  said 
he  did  not  know  but  there  was  some  costs  on 
*it,"  and  went  off.  He  followed  him,  [*638 
walked  with  him  several  rods,  and  asked  him 
to  take  the  money.  "He  again  evaded,"  as  the 
witness  said,  but  the  witness  did  not  state  in 
what  the  evasion  consisted.  Witness  testified 
that  he  had  the  money  in  specie,  that  he  did 
not  show  it  to  the  plaintiff,  but  told  him  it  was 
then  ready  for  him,  if  he  would  take  it ;  and 
further,  that  if  he  did  not  think  proper  to  take 
it  then,  he  could  have  it  at  any  time  he  would 
call  at  the  office  of  witness,  and  it  would  be 
ready  for  him.  The  identical  money  thus  tend- 
ered was  paid  into  court  on  putting  in  the 
plea.  The  cause  was  tried  by  a  jury, who  found 
no  cause  of  action, upon  which  the  justice  ren- 
dered a  judgment  for  costs  against  the  plaint- 
iff. The  C.  P.  of  Oswego  affirmed  the  justice's 
judgment,  and  the  plaintiff  sued  out  a  writ  of 
error. 

Mr.  E.W.  Leavenworth,  for  the  plaintiff 
in  error. 

Mr.  £.  Hibbard,  for  the  defendant  in  er- 
ror. 

By  the  Court,  Cowen,  J.  The  proof  of  the 
tender  was  defective.  The  witness  had  the 
money  in  his  pocket,  and  asked  the  plaintiff  if 
he  would  take  it,  telling  him  the  money  was 
ready  for  him  ;  but  it  remained  in  the  pocket 
of  the  witness.  This  was  not  enough,  unless 
the  plaintiff  dispensed  with  its  production  by 
some  positive  act  or  declaration.  TJiomas  v. 
Evans,  10  East,  101  ;  3  Bl.  Com.,  304,  n.  33  ; 
Douglas  v.  Patrick,  3  T.  R.,  683.  The  money 
was  not  produced  ;  the  witness  told  the  plaint- 
iff he  then  had  it  ready  for  him;  butwhereitwas 
— whether  In  his  pocket,  or  at  some  other  place 
near  by — he  did  not  inform  the  plaintiff.  The 
plaintiff  was  not  bound  to  say  whether  he  would 
take  the  money  or  not,  till  it  was  produced. 
We  have  no  evasion,  except  in  the  language 
of  the  witness.  The  plea  is,  in  form,  a  tender 
and  refusal.  The  tender  is  a  production  and 
manual  offer  of  the  money,  and  regularly  it 
should  be  counted  down.  Dickinson  v.  SJiee,  4 
Esp.  N.  P.,  68;  Brady  v.  Jones,  2  Dowl.  &  R., 
305.  A  bag  for  the  money  will  do,  but  certain- 
ly not  a  pocket,  or  place  about  the  person  con- 
cealed from  the  party.  *The  witness  [*639 
had  every  chance  to  make  a  tender.  He  con- 
verses with  the  party,  and  walks  with  him  dis- 
coursing of  the  debt  and  assuring  him  that  the 
money  is  ready  ;  and  finally,  without  present- 
ing it,  leaves  him  to  call  for  it  at  the  witness' 
office,  where,  for  aught  the  party  knew,  it  had 
been  all  the  time. 

In  short,  this  is  anything  but  a  legal  tender 
and  refusal.  Brady  v.  Jones,  2  Dowl.  &  R., 

WEND.  15. 


1836 


GAGE  v.  KENDALL.      LAMB  v.  COE. 


639 


305.  The  party  can  hardly  be  said  to  have  in- 
timated that  he  would  not  receive  the  money. 
True,  he  said  he  not  know  but  some  costs  had 
been  made  on  the  note.  It  appears  from  the 
return  that  the  suit  was  brought  on  the  plaint- 
iff's order  about  one  hour  after  the  assumed 
tender.  The  justice  does  not  certify  whether  the 
note  had  been  left  with  him  before.  If  the  note 
had  already  been  left  for  prosecution,  as  was 
probably  the  case,  it  was  very  reasonable  to 
hesitate  and  inquire  ;  and  the  party  was  enti- 
tled to  a  proper  time  to  inquire,  without  being 
subjected  to  the  penalty  of  a  refusal.  Even  had 
the  money  been  produced,  and  he  in  good  faith 
had  replied:  "Before  I  take  the  money,  I  must 
first  satisfy  myself  whether  a  suit  has  been 
commenced  ;  I  don't  wish  to  hazard  being  put 
to  costs  by  receiving  payment,"  the  witness 
would  have  been  bound  to  wait  his  inquiry  ; 
that  could  not  be  a  refusal.  Suppose  the  plaint- 
iff had  started  on  his  way  to  the  justice,  in  or- 
der to  satisfy  himself  of  the  fact,  the  witness 
would  have  done  better  to  have  gone  with  him, 
or  awaited  his  return.  But  whether  that  be  so 
or  not,  here  is  anything  but  a  tender  and  re- 
fusal. 
Judgment  reversed. 

Cited  in-36  N.  Y.,  403;  45  N.  Y.,  840;  86  N.  Y.,  137 ; 
46  Barb.,  228;  2  Leg.  Obs.,  104;  41  Cal.,  422. 


64O*]       *GAGE  v.  KENDALL. 

The  holder  of  negotiable  paper  may  bring  an  ac- 
tion upon  It  In  the  name  of  a  person  having1  no  in- 
terest in  it;  and  it  is  no  defense  that  the  suit  be  thus 
brought  without  the  knowledge,  assent  or  author- 
ity of  the  nominal  plaintiff. 

Citations— 11  Johns.,  52;  5  Wend.,  494;  11  Wend.,  27. 

ERROR  from  the  Cortland  C.  P.  Kendall 
declared  in  the  court  below  on  a  promis- 
sory note  made  by  Gage,  payable  to  William 
Castle  or  bearer.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  with  his  plea 
that  he  would  prove,  on  the  trial,  that  the 
plaintiff,  at  the  commencement  of  the  suit.had 
no  title  to  or  interest  in  the  note  declared  on, 
but  had  transferred  the  same  to  one  Shankland, 
who  was  the  owner  and  holder  thereof  ;  and 
that  the  suit  was  commenced  without  the  knowl- 
edge, consent  or  authority  of  the  plaintiff.  On 
the  trial,  the  defendant  offered  to  prove  the 
facts  set  forth  in  his  notice.  The  evidence  was 
objected  to  and  rejected  by  the  court.  The  de- 
fendant excepted.  The  plaintiff  obtained  a  ver- 
dict, upon  which  judgment  was  entered.  The 
defendant  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  er- 
ror. 

Mr.  S.  Stevens,  for  the  defendant  in  er- 
ror. 

Per  Curiam.  The  question  is,  whether  the 
fact  that  the  holder  and  owner  of  a  negotiable 
note  has  prosecuted  such  note  in  the  name  of 
a  stranger,  without  his  knowledge  or  consent, 
is  a  bar  to  a  recovery  in  the  name  of  such  nom- 
inal plaintiff. 

Perhaps  this  question  cannot  be  better  an- 
swered than  it  has  been  by  this  court  in  Lovell 
v.  rivertson,  11  Johns.,  52.  The  note  being  in- 
dorsed in  blank  (in  this  case  payable  to  bearer), 
the  owner  had  a  right  to  fill  it  up  with  what 
name  he  pleased,  and  the  person  whose  name 


was  so  inserted  would  be  deemed,  on  record, 
as  the  legal  owner  ;  and  if  not  so  in  fact,  he 
could  sue  as  trustee  for  the  persons  having  the 
real  interest.  *But  the  defendant  could  [*<54 1 
have  no  concern  with  that  question.  He  was 
responsible  to  the  person  whose  name  was  so 
inserted  in  the  blank  indorsement.  It  is  true, 
as  contended  for  by  the  plaintiff  in  error,  that 
suits  should  be  brought  by  the  persons  having 
the  legal  interest  in  contracts  ;  but  in  the  case 
of  negotiable  paper,  a  suit  may  be  brought  in 
the  name  of  a  person  having  no  interest  in  the 
contract.  He  may  sue  as  trustee  for  those  who 
are  interested.  But  why  should  the  defendant 
give  himself  the  trouble  to  investigate  the  plaint- 
iff's title  ?  He  owes  the  money  to  some  one  ; 
in  this  case  he  offered  to  show  that  he  owed  it 
to  Mr.  Shankland,  who  had  brought  the  suit. 
It  is  not  a  case,  therefore,  of  mala  fide  posses- 
sion. A  recovery  in  this  case  in  the  name  of 
the  present  plaintiff  might  be  pleaded,  with 
proper  averments,  in  bar  of  a  new  suit  in  favor 
of  any  other  person.  The  defendant  is  not  de- 
prived, in  such  a  suit,  of  any  defense  which  he 
may  have  as  against  the  real  owner.  There  is, 
in  principle,  no  objection  to  a  suit  on  a  prom- 
issory note  in  the  name  of  a  nominal  plaintiff; 
nor  is  there  any  authority  against  it.  The  cases 
referred  to  do  not  sustain  the  defense.  In  the 
case  of  Olcott  v.  Ratlibone,  5  Wend.,  494,  it  was 
said  the  owner  of  a  promissory  note,  indorsed 
in  blank,  can  make  whom  he  pleases  the  hold- 
er. The  difficulty  in  that  case  was,  that  it  did 
not  appear  that  the  owner  had  assigned  the  note 
to  the  plaintiff,  or  had  directed  that  suit.  There 
is  no  such  difficulty  here;  the  defendant's  offer 
was  to  show  that  the  true  owner  had  himself 
brought  the  suit.  The  case  of  Waggoner  v.  Col- 
vin,  11  Wend.,  27,  when  properly  considered, 
is  not  an  authority  for  the  plaintiff  in  error. 
That  case  came  up  on  demurrer.  The  defend- 
ant pleaded  that,  before  the  commencement  of 
the  suit,  the  plaintiff  had  indorsed  the  note  to 
Stilwell  and  others  and  delivered  the  note  to 
them,  who  were  the  true  and  lawful  owners 
and  possessors  of  the  note.  The  court  said  that 
the  plea  was  good,  because  it  showed  the  legal 
title  out  of  the  plaintiff;  but  added,  that  if  the 
suit  was  brought  in  the  name  of  the  plaintiff 
for  the  benefit  of  the  owners,  that  fact  should 
be  replied,  and  it  would  be  a  good  answer  to 
the  plea — distinctly  asserting  that  a  suit  may 
be  brought  in  the  name  of  a  person  having  no 
*interest  in  the  note,  if  for  the  benefit  [*O42 
and  by  the  direction  of  the  owner.  The  court 
below  decided  correctly,  and  their  judgment 
must  be  affirmed. 
Judgment  affirmed. 

Overruled— 74  N.  Y.,  490. 

Distinguished— 45  N.  Y.,  728. 

Cited  in— 25  Wend.,  412;  1  Denio,  613:  5  Denio,  563: 
29  N.  Y..  568;  36  N.  Y.,  476;  68  N.  Y.,  32;  2  Trans.  App., 
199: 10  How.  Pr.,  235;  1  Leg.  Obs.,  48;  7  W.  Dig.,  398;  3 
McLean,  392. 


LAMB  «.  COE. 

Boundaries — Crooked  Fence —  When  not  Conclu- 
sive as  to  Boundary,  Even  after  30  Tears — 
Declarations  and  Admissions  of  Parties. 

The  rule  is  not  invariable  that  a  crooked  fence  will 
be  regarded  as  a  boundary  fixed  and  acquiesced  in 
by  the  owners  of  adjoining  lands,  although  it  has 
been  continued  for  30  years.  If  such  fence  divides 
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but  a  small  portion  of  the  possessions,  if  there  be  a 
fence  on  the  true  line  dividing1  another  portion,  if 
for  nearly  half  the  length  of  the  line  between  the 
adjoining1  owners  there  be  no  fence  or  actual  occu- 
pation on  either  side,  and  if  there  be  no  agreement 
to  abide  by  the  crooked  fence  as  a  boundary,  the 
party  deprived  of  his  land  by  the  crooked  fence  is 
not  concluded  from  showing  the  true  line,  espe- 
cially if  after  such  lapse  of  time  the  other  party,  by 
his  declarations  and  acts,  admits  that  such  fence  is 
not  a  fixed  and  settled  boundary. 

Citations—  9  Johns.,  61  ;  11  Johns.,  569. 


was  an  action  of  ejectment  tried  at  the 
JL  Madison  Circuit  in  Sep.,  1834,  before  the 
Hon.  Hiram  Denio,  one  of  the  Circuit  Judges. 

The  parties  are  the  owners  of  adjoining 
farms.  The  farm  of  the  plaintiff  lies  to  the 
north  of  the  farm  of  the  defendant.  The  length 
of  line  between  the  two  lots  is  206  rods.  The 
cleared  or  improved  land  on  the  plaintiff's 
farm  extends  from  its  southeast  corner,  along 
the  yne  between  the  two  farms  68|  rods,  and 
the  clearings  or  improvements  on  the  defend- 
ant's farm  extend  from  the  same  corner  111^ 
rods.  Beyond  this  point  to  the  western  boun- 
dary of  the  two  farms  there  is  not  any  fence 
dividing  the  two  farms,  the  land  on  the  west- 
ern end  of  the  two  farms  remaining  in  woods, 
uncultivated.  For  the  whole  of  the  distance 
of  111|  r°ds  there  was,  in  1831,  a  fence  on  and 
near  the  line  between  the  two  farms,  which 
was  built  upwards  of  30  years  before  the  com- 
mencement of  this  suit  by  the  father  of  the  de- 
fendant, who  was  the  former  owner  of  the 
south  farm,  and  was  continued  by  him  and  by 
the  defendant,  to  whom  he  devised  the  farm, 
until  shortly  before  the  commencement  of  the 
suit.  Improvements  were  made  on  the  plaint- 
iff's lot  for  the  above  distance  of  68i  rods  down 
643*]  to  *the  fence  erected  by  the  defendant's 
father,  as  early  as  1809  or  1810.  From  the 
southeast  corner  of  the  plaintiff's  farm  the  fence 
extending  west  for  the  distance  of  30£  rods,  is 
on  the  true  line  between  the  two  farms;  at  that 
point  it  diverges  to  the  south,  and  for  38  rods 
further,  the  extent  of  the  clearings  on  the  plaint- 
iff's lot  west,  the  fence  is  crooked,  varying  from 
the  true  line  from  10  to  23  feet.  It  then  con- 
tinues at  about  the  same  distance  from  the  true 
line  43  rods  further,  which  is  the  extent  of  the 
defendant's  clearings  west.  In  1831  the  plaint- 
iff proposed  to  the  defendant  to  have  the  line 
between  the  two  farms  run  by  a  surveyor,  so 
that  a  straight  fence  might  be  built.  The  de- 
fendant acceded  to  the  proposition.  Surveys 
were  made,  and  the  true  line  between  the  farms 
was  ascertained,  but  the  plaintiff  being  dissat- 
isfied with  the  result,  forbade  the  defendant 
from  placing  the  fence  upon  that  line.  The  de- 
fendant, however,  removed  the  fence  from 
where  it  before  had  stood  and  placed  it  upon 
the  true  line,  thus  taking  into  his  possession 
the  land  between  the  old  fence  and  the  true 
line,  and  for  doing  so  this  action  was  brought. 
The  counsel  for  the  plaintiff  requested  the 
judge  to  charge  the  jury,  that  as  the  division 
fence  between  the  two  farms  had  been  built  by 
the  father  of  the  defendant,  from  whom  the 
defendant  had  derived  his  title  upwards  of  30 
years  before  the  commencement  of  this  suit, 
and  it  had  during  all  that  time  been  acquiesced 
in  as  the  true  boundary  line  between  the  two 
farms,  the  defendant  was  estopped  from  set- 
ting up  the  true  line  according  to  the  convey- 
ances of  the  parties,  and  that  the  plaintiff  had 
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availed  himself  in  season  of  the  locus  penitentice 
to  retract  the  agreement  for  the  establishing  of 
a  new  line.  The  judge  instructed  the  jury  that 
the  plaintiff  having  refused  to  ratify  the  sur- 
veys which  had  been  made,  was  entitled  to 
have  the  case  considered  in  the  same  light  as 
if  he  had  not  agreed  to  the  running  of  a  new 
line  or  to  the  altering  the  division  line  of  the 
lots;  and  the  question,  therefore,  for  them  to 
determine  was,  whether  the  defendant  was  con- 
cluded by  acquiescence  in  the  line  upon  which 
the  old  fence  stood.  He  remarked,  that  al- 
though a  fence  had  existed  for  many  years  upon 
a  portion  of  the  line,  yet,  for  about  half  of  the 
whole  distance  across  the  lot,  it  had  always 
been  and  still  remained  a  *forest,with-  [*644- 
out  any  definite  boundary;  that  where  a  fence 
existed  it  was  not  on  a  continuous  straight  line, 
and  so  far  from  it  that  in  some  places  the  angle 
was  so  great  as  to  be  palpable  to  any  one  look- 
ing upon  it;  that  from  the  east  side  of  the  lot, 
the  fence  for  some  distance  had  always  been 
on  the  line  now  claimed  by  the  defendant  as 
the  true  line;  that  that  portion  of  the  fence  did 
not  correspond  with  the  other  portion  of  it 
claimed  by  the  plaintiff  as  the  line  which  had 
been  acquiesced  in  ;  and  that  as  there  was  no 
fence  or  practical  location  on  the  west  end  of 
the  farms,  he  was  of  opinion  that  the  fact  of 
the  existence  of  a  fence  fora  portion  of  the  in- 
termediate distance  ought  not  to  conclude  the 
defendant,  especially  as  the  result  would  be  to 
establish  a  crooked  line  between  the  two  farms 
when  the  true  line  was  confessedly  a  straight 
line.  He  further  observed  that  there  was  no- 
evidence  of  an  actual  agreement  to  abide  by 
the  line  contended  for  by  the  plaintiff  and  that,, 
on  the  contrary,  the  first  that  had  been  heard 
from  the  plaintiff  respecting  it,  was  an  allega- 
tion that  it  was  incorrect ;  that  in  his  opinion 
the  facts  proved  were  not  sufficient  to  establish 
a  practical  location,  so  as  to  conclude  the  de- 
fendant from  showing  the  true  division  line- 
between  the  farms;  and  that  he  had  fully  suc- 
ceeded in  showing  it  to  be  where  he  had  placed 
the  new  fence;  and  if  the  jury  concurred  with 
him  in  opinion,  they  ought  to  find  a  verdict  for 
the  defendant.  The  plaintiff  excepted  to  the 
charge,  and  the  jury  found  a  verdict  for  the 
defendant.  The  plaintiff  asks  for  a  new  trial. 

Mr.  P.  Gridley,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  only  ques- 
tion in  this  case  is,  whether  the  defendant  is- 
concluded  by  the  practical  location  and  occu- 
pation, from  moving  his  fence  and  placing  it 
upon  the  true  boundary  line  between  him  and 
the  plaintiff,  under  the  facts  and  circumstances, 
of  the  case. 

The  entire  line  between  the  two  farms  is- 
about  206  rods  in  length;  and  beginning  at  the 
east  line  and  tracing  it  west,  *the  first  [*645 
30  rods  of  fence  are  on  the  true  line  ;  here  the 
land  is  cleared  on  both  sides  ;  the  next  38  rods 
are  also  cleared  on  both  sides  ;  here  the  fence 
diverges  from  the  true  line  and  encroaches 
upon  the  land  of  the  defendant ;  it  then  con- 
tinues 43  rods  further  along,  woods  on  the  side 
of  the  plaintiff  and  clearings  on  the  side  of  the 
defendant,  and  here  the  clearings  terminate. 
The  residue  is  in  woods  and  uncultivated,  and 
no  fence  between  the  two  farms.  The  two  ex- 
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treme  corners  are  well  known,  and  it  is  con- 
ceded the  true  line  is  a  straight  one.  There  is 
no  distinct  boundary  by  marked  trees  in  the 
woods.  Most  of  the  fence  was  built  by  the 
father  of  the  defendant,  which  is  on  the  erro- 
neous boundary,  some  25  or  30  years  ago;  and 
the  plaintiff  claims  that  this  fence  thus  built, 
and  the  occupation  according  to  it,  though  con- 
fessedly erroneous,  concludes  the  defendant. 
The  circuit  judge  left  the  question  to  the  jury 
whether  the  erection  of  the  fence  and  acquies- 
cence in  it,  as  the  boundary,  was  conclusive 
upon  the  defendant  or  not,  under  the  circum- 
stances— intimating,  at  the  same  time,  his  own 
opinion  it  was  not. 

The  defendant  has  the  paper  title.  As  to 
the  43  rods  where  the  old  fence  was  bounded 
on  the  north  by  the  wood  land  of  the  plaintiff, 
there  seems  to  be  no  good  reason  forbidding 
the  assertion  of  that  title  to  the  true.  line.  The 
plaintiff  having  no  permanent  or  visible  occu- 
pation upon  the  opposite  side  over  this  line,  it 
cannot  with  much  force  be  said  that  the  fence 
had  been  fixed  upon  by  both  parties  as  the 
boundary,  nor  that  the  defendant  had  acqui- 
esced in  an  occupation  of  his  land  by  the  plaint- 
iff for  any  length  of  time  whatever.  He  had 
a  right  to  leave  a  strip  of  woods  between  his 
fence  and  the  line;  and  even  if  it  was  left  by 
mistake,  as  it  probably  was,  he  did  not  there- 
by lose  his  title  to  it,  nor  did  the  plaintiff  ac- 
quire it.  The  only  portion  of  the  206  rods,  in 
respect  to  which  it  can  be  said  with  any  plau- 
sibility that  the  defendant  has  acquiesced  in  a 
way  to  preclude  his  assertion  of  title  to  the 
true  line,  is  the  38  rods:  the  rest  of  the  distance 
is  either  occupied  up  to  the  true  line,  or  in  a 
manner  not  to  prejudice  the  rights  of  the  de- 
fendant. In  the  case  of  Suyvesant  v.  Tomp- 
kins,  9  Johns.,  61;  8.  0.,  11  Id.,  569,  this  court 
refused  to  straighten  a  boundary  line  accord- 
ing to  the  courses  in  the  deed;  but  there  a 
646*]  *fence  had  been  built  and  maintained 
the  whole  length  of  the  line  by  both  parties 
for  25  years,  and  an  occupation  by  the  parties 
or  those  under  whom  they  claimed  during  all 
that  time;  here  but  a  little  more  than  one  sixth 
of  the  line  acquiesced  in  as  a  boundary  on  both 
sides  is  erroneous,  and  the  plaintiff  was  the 
first  to  dispute  it,  and  insist  upon  the  correc- 
tion. True,  he  supposed  the  error  was  against 
him,  but  nevertheless  his  acts  and  declarations 
show  that  he  did  not  believe  either  party  con- 
cluded in  the  matter.  These  38  rods  were 
cleared  and  fenced  by  the  father  of  the  defend- 
ant some  years  before  the  clearing  by  plaintiff 
on  the  opposite  side, and  a  witness  for  the  plaint- 
iff, probably,  gave  the  true  reason  why  the 
fence  was  built  crooked.  He  supposed  it  was 
so  made  as  being  most  convenient  upon  newly 
cleared  lands  among  stumps  and  other  impedi- 
ments. The  adjoining  land  being  covered  with 
a  forest,  it  was  not  considered  very  important 
to  ascertain  with  precision  the  true  line  of  the 
lot.  This  was  omitted  till  improvements  were 
made  on  both  sides.  In  1810  the  plaintiff's 
farm  was  cleared  up  to  the  fence,  and  since  that 
time,  it  may  be  said,  it  has  been  recognized 
and  acquiesced  in  as  a  boundary.  Taking  into 
consideration,  however,  the  situation  of  the 
entire  line,  the  trifling  variation  from  the  true 
line  for  this  distance  of  38  rods,  together  with 
the  assertions  of  the  plaintiff  himself  that  it 
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was  not  fixed  and  settled,  I  cannot  say  that  the 
jury  erred  in  finding  that  the  defendant  was 
not  concluded  or  the  judge  in  so  advising  them. 
It  was  fairly  open  to  be  settled  according  to 
the  legal  title  of  the  parties,  as  evidenced  by 
their  deeds.  The  jury  might  well  say  the  old 
fence  was  not  intended  as  a  permanent  bound- 
ary, but  was  originally  built  and  subsequently 
maintained  as  matter  of  convenience,  till  the 
true  line  should  be  ascertained. 
New  trial  denied. 


*8AYRE  «.  TOWNSEND.     [647 

Resulting  Trust —  W  father  it  can  be  Claimed  by 
one  who  Paid  Part  of  Consideration  Money — 
Delivery  ofDeed—CJiarge  to  Jury— Verdict 
Set  Aside. 

A  resulting  trust  cannot  be  claimed  by  a  party, 
who  pays  a  part  only  of  the  consideration  on  the 
purchase  of  land  conveyed  to  another,  unless  it  be 
some  definite  part  of  the  whole  consideration,  as 
one  third,  or  one  half,  or  the  like. 

Whether  a  party  who  obtains  an  equitable  inter- 
est in  lands  conveyed  to  another,  by  paying  an 
aliquot  part,  or  even  the  whole  consideration,  can 
set  up  the  same  as  a  defense  at  law  against  the  legal 
title,  quaere. 

Where  a  party  is  entitled  to  a  deed  of  lands,  upon 
the  payment  of  a  specified  sum,  and  a  stranger.with- 
out  his  knowledge,  makes  the  payment,  procures 
the  deed  to  be  executed,  and  takes  it  into  his  pos- 
session—whether it  can  be  adjudged  in  such  case 
that  there  has  been  such  a  delivery  of  the  deed  as  to 
pass  the  title  to  the  grantee,  quasre. 

Where,  in  submitting  a  cause  to  a  jury,  the 
judge  instructed  them  that  they  may  find  a  ver- 
dict for  the  defendant  upon  either  of  two  distinct 
grounds,  and  the  charge  upon  one  of  the  ques- 
tions is  erroneous  in  point  of  law,  a  verdict  for  the 
defendant  will  be  set  aside,  as  for  aught  appearing 
it  may  be  based  on  untenable  ground. 

Citations— 1  R.  S.,  728,  sees.  51,  53;  2  Atk.,  74;  2 
Paige,  238,  241;  8  Johns.,  487. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Orange  Circuit  in  Sep.,  1834,  before  the 
Hon.   Charles  H.  Ruggles,  one  of  the  Circuit 
Judges. 

The  plaintiff  produced  in  evidence  an  Act  of 
the  Legislature  of  this  State,  passed  Mar.  28, 
1800,  authorizing  the  Surveyor-General  to  grant 
to  the  settlers  upon  a  certain  tract  of  land  in 
Orange  Co.,  called  Wawayanda,  or  the  Jersey 
Gore,  their  several  possessions,  with  such  other 
vacant  lands  in  the  same  tract,  so  that  each  in- 
dividual should  not  have  more  than  400  acres, 
nor  less  than  100,  upon  paying  into  the  Treas- 
ury, or  securing  to  be  paid  25  cents  per  acre. 
Samuel  Ketchum  was  a  settler  upon  the  tract, 
and  one  of  the  petitioners  for  the  Act  passed 
by  the  Legislature.  Jan.  23,  1801,  a  deed  was 
executed  by  the  Surveyor  General,  conveying 
to  Ketchum  two  parcels  of  the  above  tract, 
one  containing  100  acres,  and  the  other  88 
acres,  stated  in  the  deed  to  have  been  executed 
in  pursuance  of  the  above  Act  of  the  Legisla- 
ture, and  in  consideration  of  $47  to  him  in 
hand  paid  by  Ketchum.  The  deed  was  proved 
in  the  usual  form,  six  days  after  its  date,  be- 
fore an  officer  authorized  to  take  the  proof  of 
deeds,  by  one  of  the  subscribing  witnesses.  In 
1819  Ketchum  was  discharged  as  an  insolvent 
*debtor,  under  the  Insolvency  Acts,  [*648 
and  Sayre  was  appointed  his  assignee.  In 
1832  Sayre,  as  such  assignee,  was  in  possession 
of  an  iron  ore  bed,  on  the  100  acre  lot,  and 
worked  the  same.  He  was  forcibly  dispos- 
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sessed  by  P.  Townsend  and  P.  Townsend,  Jr., 
and  in  Jan.,  1833,  commenced  this  suit  against 
them,  and  also  against  W.  Townsend,  whom 
he  supposed  claimed  title  to  the  premises.  On 
the  trial  of  the  cause,  the  plaintiff,  under  a  no- 
tice given  for  that  purpose,  called  on  the  de- 
fendants to  produce  the  deed  from  the  Sur- 
veyor-General to  Ketehum,  which  he  alleged 
was  in  the  possession  of  the  defendants.  The 
defendants  refusing  to  produce  it,  the  plaint- 
iff proved  that  since  the  commencement  of  this 
suit,  his  attorney  had  been  furnished  with  the 
deed  by  the  attorney  of  the  defendants,  from 
which  a  copy  had  been  taken;  which  copy  was 
received  in  evidence  by  the  judge,  and  was  of 
the  purport  as  above  stated.  The  defendants' 
counsel  objected  to  the  deed  being  read,  in- 
sisting that  it  ought  not  to  be  received  in  evi- 
dence, without  proof  of  a  delivery  thereof  to 
Ketehum;  which  objection  was  overruled.  The 
plaintiff  rested. 

W.  Townsend,  one  of  the  defendants,  was 
acquitted  by  the  jury,  on  the  trial  of  the  cause, 
under  the  direction  of  the  judge,  there  being 
no  evidence  against  him,  for  the  purpose  of 
enabling  him  to  be  sworn  as  a  witness  for  the 
other  defendants.  He  testified  that  in  1800  he 
was  a  member  of  a  company  who  carried  on 
the  business  of  working  iron  ore  beds  in  the 
County  of  Orange,  of  which  the  defendant, 
Peter  Townsend,  was  also  a  member;  that  the 
Co.  employed  a  Mr.  Marvin  to  purchase  the 
surplus  rights  of  those  who  had  petitioned  the 
Legislature  for  the  Act  passed  in  ISOO.and  that 
he  understood  from  Marvin  that  he  had  bought 
for  the  Co.  the  100  acres  in  question  from 
Ketehum,  being  a  part  of  Ketchum's  surplus 
right.  He  obtained  the  deed  executed  by  the 
Surveyor-General  to  Ketehum,  from  Marvin, 
shortly  after  its  date,  and  it  had  ever  since 
been  in  his  possession.  In  reference  to  the 
proof  of  the  payment  of  money  to  Marvin,  to 
enable  him  to  obtain  the  deed  from  the  Sur- 
veyor-General, he  testified  that  it  was  paid  by 
the  correspondents  of  the  Co.  at  Albany,  al- 
though he  could  not  state  the  precise  amount 
paid  to  Marvin,  to  advance  for  the  deed  in 
649*]  question,  nor  could  he  testify  *to  its 
actual  payment.  Marvin  is  dead.  He  testified 
that  he  occupied  the  100  acre  lot  many  years, 
and  that  the  Co.  held  the  whole  of  the  88  acre 
lot  under  the  Surveyor-General's  deed  from  the 
time  it  was  received;  that  he  sold  out  his  in- 
terest in  the  premises  seven  years  before  the 
trial.  The  defendants  also  gave  evidence  for 
the  purpose  of  establishing  an  adverse  posses 
sion,  to  resist  which  -the  plaintiff  was  proceed 
ing  to  examine  witnesses,  when  he  was  inter- 
rupted by  the  judge,  who  ruled  that  as  the  case 
stood  before  him  the  question  of  adverse  pos- 
session could  not  arise. 

The  judge  charged  the  jury  that  if  the 
Townsends,  without  having  purchased  Ketch- 
um's right,  and  without  his  knowledge,  had 
paid  the  consideration  of  the  land  to  the  State, 
and  procured  the  deed  from  the  Surveyor:Gen- 
eral,  it  would  not  vest  a  legal  title  in  Ketehum, 
until  a  delivery  of  the  deed  to  him;  that  if  in 
fact  they  paid  the  purchase  money,  with  the 
assent  of  Ketehum,  a  resulting  trust  was  there- 
by created,  and  the  land  became  the  property 
of  the  Townsends  notwithstanding  the  deed 
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was  in  Ketchum's  name,  and  if  they  found 
that  the  money  was  so  paid  by  them,  the  ver- 
dict ought  to  be  for  the  defendants.  The  plaint- 
iff excepted  to  the  charge,  and  the  jury  found 
for  the  defendants.  The  plaintiff  asks  for  a 
new  trial. 

Mr.  A.  Taber,for  the  plaintiff. 

Mr.  S.  Stevens,  for  the  defendants. 

By  the  Court,  Bronspn.  J.  In  the  late  re- 
vision of  the  laws,  resulting  trusts  were  in  most 
cases  abolished.  1  R.  S.,  728,  sees.  51,  53.  At 
the  time,  however,  when  the  deed  in  this  case 
was  executed,  if  the  Townsends  had  paid  the 
whole  consideration,  and  the  intention  between 
them  and  Ketehum  was  that  the  grant  should 
inure  to  their  benefit,  there  can  be  no  doubt 
that  a  trust  would  have  resulted  in  their  favor. 
Whether  such  an  interest  can  be  set  up  at  law 
as  a  defense  in  the  action  of  ejectment,  need 
not  now  be  considered.  Conceding  the  gener- 
al doctrine  on  which  the  cause  was  mainly 
placed  *by.the  circuit  judge,  there  was  [*65O 
still,  I  think,  an  insuperable  difficulty  in  the 
way  of  the  defense.  There  was  no  pretense 
that  the  Townsends  had  paid  anything  beyond 
the  two  shillings  per  acre,  or  $47,  mentioned 
in  the  Surveyor-General's  deed.  This  was  but 
a  part,  and  that  not  an  aliquot  part  of  the  con- 
sideration for  the  grant.  Ketehum  had  an  in- 
terest in  the  land  anterior  to  and  independent 
of  the  deed.  He  had  settled  on  aud  improved 
a  part  of  the  land;  he  was  one  of  the  petition- 
ers for  the  favor  or  bounty  of  the  Legislature; 
and  the  Act  passed  on  that  occasion  had  se- 
cured to  him  a  grant  of  the  lands  he  had  im 
proved,  and  other  vacant  lands,  not  exceeding 
400  acres  in  all,  at  a  consideration  little  more 
than  nominal.  The  100  acre  lot  was  a  part  of 
what  was  called  his  surplus  right.  That  the 
grants  authorized  by  this  statute  were  intended 
as  a  partial  gratuity,  or  special  favor  to  the  pe- 
titioners, cannot  be  doubted.  The  Act  did  not 
provide  in  general  terms  for  a  sale  of  the  land ; 
but  for  grants  to  particular  individuals.  That 
this  provision  was  beneficial  to  the  applicants 
must  be  evident,  from  the  consideration  that 
they  asked  it  as  a  favor  from  the  Legislature. 
And  it  is  further  established  by  the  fact  that 
commissioners  were  to  be  appointed  to  adjust 
disputes  which  might  arise  between  the  peti- 
tioners respecting  the  extent  of  their  posses- 
sions or  improvements.  This  would  have  been 
a  useless  provision,  if  the  Act  had  not  con- 
ferred important  advantages  on  the  persons 
named  in  it.  It  is  impossible  to  say  what  pro- 
portion the  25  cents  per  acre  paid  into  the 
Treasury  by  the  Townsends  bore  to  the  privi- 
lege conferred  on  Ketehum,  by  the  statute.  But 
the  money  was  no  more  the  property  of  the  one 
than  the  privilege  was  the  right  of  the  other. 
Both,  taken  together,  formed  the  consideration 
of  the  grant.  Crop  v.  Norton,  2  Atk. ,  74. 

It  may  well  be  doubted  whether  any  trust 
whatever,  or  to  any  extent,  resulted  to  those 
who  paid  the  money  into  the  state  Treasury. 
If  it  was  paid  with  the  assent  of  Ketehum,  the 
Townsends  should  probably  be  regarded  as 
creditors  for  the  amount,  rather  than  as  having 
acquired  any  interest  in  the  land.  A  trust  will 
not  result  to  one  who  pays  a  part  only  of  the 
consideration  on  the  purchase  of  land  conveyed 
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to  another,  unless  it  be  some  definite  part  of 
651*]  the  whole  consideration,  *as  one  third, 
one  half,  or  the  like.  White  v.  Carpenter,  2 
Paige,  238,  241.  And  if  an  aliquot  part  or  the 
whole  consideration  had  been  paid  by  the 
Townsends,  it  is  questionable  whether  the 
equitable  interest  which  they  thus  acquired 
could  be  set  up  at  law  as  a  defense  against  the 
legal  title.  Jackson  v.  Van  Slyck,  8  Johns., 
487.  But  that  question  does  not  arise  in  this 
case.  The  judge  charged  the  jury,  in  sub- 
stance, that  if  the  Towusends  paid  the  $47  to 
the  State  with  the  assent  of  Ketchuui,  a  result- 
ing trust  was  created,  and  the  land  became 
theirs,  notwithstanding  the  deed  was  given  to 
'another.  In  this  I  think  he  erred.  As  the 
plaintiff  is  entitled  to  a  new  trial  on  this  ground 
it  is  unnecessary  to  consider  the  other  ques- 
tions discussed  by  his  counsel  on  the  argument. 

The  counsel  for  the  defendants  urged  sever- 
al considerations  in  favor  of  sustaining  the 
verdict  in  case  the  court  should  be  against 
them  on  the  question  which  has  been  examined. 
It  was  said  that  the  plaintiff  was  barred  by  an 
adverse  possession  in  the  defendants  and  those 
under  whom  they  hold.  It  is  a  sufficient  an- 
swer to  this  suggestion  that  when  the  plaintiff 
was  proceeding  with  his  proofs  to  rebut  the 
evidence  of  an  adverse  holding  on  the  part  of 
the  defendants,  the  judge  interfered  and  in- 
formed the  counsel  that  such  proofs  would  be 
useless,  for  there  could  be  no  question  of  ad- 
verse possession  raised,  as  the  case  then  stood. 
"  Whereupon  the  counsel  for  the  plaintiff 
stopped  the  inquiry." 

It  was  also  urged  that  the  deed  of  the  Sur- 
veyor General  had  never  been  delivered  to 
Ketchum.  There  was,  certainly,  some  diffi 
culty  in  the  plaintiff's  case,  in  relation  to  the 
delivery  of  the  deed;  and  if  the  judge,  in  his 
charge,  had  placed  the  cause  upon  this 
single  ground,  it  may  be  that  a  verdict  for  the 
defendants  would  not  have  been  disturbed. 
But  where,  as  in  this  instance,  the  case  is  sub- 
mitted to  the  jury  to  find  their  verdict  for  one 
party  upon  either  of  two  distinct  grounds,  and 
the  instruction  upon  one  of  the  questions  is 
erroneous  in  point  of  law,  the  verdict  cannot 
be  sustained.  If  the  jury  had  been  further  in- 
structed, in  the  event  of  finding  for  the  de- 
fendants, to  say  on  which  ground  the  verdict 
rested,  and  they  had  answered  that  there  was 
no  delivery  of  the  deed,  the  court  would  have 
been  relieved  from  the  necessity  of  examining 
652*]  the  other  *question.  But,  for  aught 
that  appears,  the  verdict  in  this  case  may  have 
proceeded  on  the  untenable  ground  that  there 
was  a  resulting  trust,  and  such  an  one  as  would 
defeat  the  legal  title. 

It  was  said,  also,  that  under  the  circum- 
stances of  this  case  a  conveyance  from  Ketch- 
um to  the  Townsends  might  be  presumed. 
There  is  no  doubt  that  an  equitable  title  may 
sometimes  be  assisted  at  law,  by  allowing  the 
presumption  that  there  has  been  a  conveyance 
of  the  legal  estate;  but  it  does  not  appear  that 
any  such  question  was  raised  on  the  trial.  On 
the  contrary,  the  cause  was  submitted  to  the 
jury  on  other  grounds. 

New  trial  granted. 

Cited  in— 59  Barb.,  621 ;  6  Rob.,  381 :  17  Wall.,  59 ;  3 
Sum.,  467 ;  25  Cal.,  326. 

WEND.  15 


ACKERMAN  v.  FINCH. 


Justice  Court— 


-AutJiority  of  Attorney  to  Appear 
— Statute — Practice. 

A  justice  of  the  peace  is  not  bound  to  require 
proof  of  the  authority  of  a  person  who  claims  to  ap- 
pear as  attorney  for  one  of  the  parties  in  a  cause 
prosecuted  before  him.  if  the  other  party  does  not 
object  to  such  appearance:  if  a  party  does  not  ob- 
ject to  the  appearance  of  his  adversary  by  attorney, 
he  will  be  deemed  to  have  admitted  his  authority  to 
appear. 

A  summons  under  section  32  of  the  Act  to  Abolish 
Imprisonment,  etc.,  may  be  sued  out  by  a  justice 
against  a  non-resident  defendant,  without  proof  of 
indebtedness  or  the  Driving  of  security. 

In  cases  where  security  is  required  before  the  is- 
suing of  process,  the  error  cannot  be  remedied  by 
giving  the  security  after  the  process  is  issued. 

Citations— 2  B.  S.,  227,  sec.  13;  238.  sec.  17,  sub.  2, 
sees.  30,  31,  33,  33;  233,  sec.  45;  Sess.  Laws  of  1831,  p. 
403,  sec.  32. 

ERROR  from  the  Broome  C.  P.  Finch  sued 
Ackerman  in  a  justice's  court  in  the  Coun- 
ty of  Broome.  and  sued  out  a  summons  under 
section  34  of  the  Act  to  Abolish  Imprisonment, 
etc.,  Sess.  L.  of  1831,  p.  403,  returnable  in  3 
days.  The  application  for  the  summons  was 
made  by  a  person  who  appeared  as  attorney 
for  the  plaintiff,  and  made  an  affidavit  that  the 
defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum,  and  that  both  parties  were  non- 
residents of  the  County  of  Broome.  On  the 
day  of  the  return  of  the  process,  the  plaintiff 
appeared  by  his  attorney,  and  declared  on  a 
promissory  note.  The  defendant  did  not  ap- 
pear in  person,  but  another  person  appeared 
as  his  attorney  and  objected  to  the  further  pros- 
ecution of  the  suit  on  the  ground  that  security 
had  not  *been  given  previous  to  the*[*653 
issuing  of  the  summons,  by  the  plaintiff  or  in 
his  behalf,  for  the  payment  of  any  sum  which 
might  be  adjudged  against  him.  The  justice 
refused  to  dismiss  the  proceedings,  because,  in 
the  evening  of  the  same  clay  on  which  the  sum- 
mons was  issued  and  after  it  was  served,  >he 
attorney  for  the  plaintiff  had  given  the  re- 
quired security.  The  defendant's  attorney  then 
put  in  a  plea  in  bar,  and  the  cause  was  tried 
and  judgment  was  rendered  for  the  plaintiff. 
The  defendant  sued  out  a  certiorari,  removing 
the  proceedings  into  the  Broome  C.  P. ,  and  the 
justice  in  his  return  stated  that  the  authority 
of  the  attorneys  to  appear  for  the  respective 
parties  was  not  proved;  that  the  only  proof  of 
authority  he  had,  as  it  respects  the  plaintiff's 
attorney,  was  his  swearing  out  the  summons 
and  producing  the  note  declared  on;  and  in 
respect  to  the  defendant's  attorney,  no  objec- 
tion was  made  to  his  appearance,  nor  was  he 
required  to  produce  proof  of  his  authority. 
The  C.  P.  affirmed  the  justice's  judgment,  and 
the  defendant  sued  out  a  writ  of  error. 

Mr.  W.  Platt,  for  plaintiff  in  error. 

Mr.  D.  S.  Dickinson,  for  defendant  in  er- 
ror. 

By  the  Court,  Cowen,  J.  Neither  attorney 
objected  to  the  authority  of  the  other,  and  the 
justice  neither  required  nor  took  any  proof  of 
their  authority  pursuant  to  the  2  R.  S.,  233, 
sec.  45.  I  think,  however,  that  non-objection 
must  be  received  for  admission,  within  the 
meaning  of  the  statute.  That  declares  express- 
ly that  admission  shall  be  equivalent  to  proof. 
2  R.  S.,  233,  sec.  45.  Ackerman  has  adopted 
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the  acts  of  his  own  attorney  in  appearing  and 
making  questions  in  the  cause,  by  now  insist- 
ing on  the  objections  as  his  own.  The  attor- 
ney was  equally  his  for  the  purpose  of  waiv- 
ing objections.  The  statute  requiring  proof 
was  passed  for  the  security  of  the  opposite  par- 
ty, and  a  man  may  always  waive  a  law  intro- 
d'ueed  for  his  benefit.  But  it  is  different  with 
regard  to  the  summons.  As  to  that  the  objec- 
tion was  made.  This  process  is  given  by  the 
Act  to  Abolish  Imprisonment  for  Debt,  and  its 
return  is  reduced  in  time;  it  shall  be  made  re- 
4i54*]turnable  in  not  less  than  *two  nor  more 
than  four  days  from  the  date  thereof,  in  case 
the  plaintiff  be  a  non  resident  of  the  county, 
on  the  like  oath  and  security  as  in  case  of  a 
warrant  in  favor  of  a  non-resident.  Sess.  L. 
of  1831,  p.  403,  sec.  32;  2  R.  S.,  228,  sec.  17. 
But  ttie  defendant  was  himself  a  non  resident 
and  the  33d  seciion  provides  that  when,  by 
sec.  30,  no  warrant  can  go,  the  defendant  may 
be  proceeded  against  by  short  summons  or 
short  attachment.  It  adds,  that  if  such  defend- 
ant be  proceeded  against  otherwise,  the  jus- 
tice shall  have  no  jurisdiction  of  the  cause. 
Taking  the  30th  and  31st  sections  together, 
which  the  33d  section  intends  we  should  do, 
no  warrant  can  in  general  issue  upon  a  con- 
tract. The  question  arises  upon  this  section, 
whether  any  security  be  necessary  where  the 
defendant  resides  out  of  the  county.  The  true 
meaning  of  the  section  is,  that  the  defendant 
shall  be  proceeded  against  primarily  by  short 
summons,  or  secondly  by  attachment,  provid- 
ed a  proper  case  for  this  shall  exist;  and  in  or- 
der to  entitle  the  party  to  the  extraordinary 
process,  no  doubt  he  must  give  proof  and  se- 
curity, whether  the  defendant  be  resident  or 
non-resident,  and  whether  the  plaintiff  be  so 
or  not.  The  proof  and  security  in  this  case 
respects  the  nature  of  the  proceeding;  and  sec- 
tions 32  and  33  may,  therefore,  be  considered 
for  the  purposes  of  the  present  question,  pre- 
cisely as  if  they  were  each  providing  simply 
for  the  ordinary  process  of  summons.  The  at- 
tachment is  another  affair,  and  stands  on  dis- 
tinct grounds.  These  sections  provide  for  tvs  o 
classes  of  persons.  The  32d  section  gives  the 
short  summons  to  a  non-resident,  on  his  mak- 
ing oa'th  and  giving  security.  On  this  he  may 
proceed  by  that  sort  of  summons  against  a 
resident,  or  he  may  take  the  ordinary  sum 
mons  without  oath  or  security.  It  is  evident, 
on  the  face  of  this  section,  that  the  short  sum- 
mons comes  exactly  in  the  place  of  the  old 
plaintiff  non-resident  warrant,  which  was  tak- 
en against  a  resident  for  the  purpose  of  tying 
him  up  to  a  short  adjournment.  Then  the 
option  lay  between  the  warrant  and  the  ordi- 
nary summons;  now  comes  the  33d  section;  and 
by  this  the  short  summons  is  allowed  in  the 
place  of  the  old  defendant  non-resident  war- 
rant. Formerly  you  never  could  go  against 
him  by  summons,  but  must  take  a  warrant.  2 
R.  S.,  227,  sec.  13.  Now  you  cannot  proceed 
655*]  *by  the  old  summons;  you  must  take 
a  short  one.  And  what  renders  the  identity 
more  striking,  this  is  to  be  on  the  same  oath 
and  the  same  security  as  were  necessary  to  ob- 
tain the  warrant  in  the  place  of  which  I  have 
supposed  the  short  summons  to  come.  The  se- 
curity is  still  regulated  by  the  Revised  Statutes. 
2R.  S.,  228,  sec.  17,  sub.  2. 


Under  the  old  law,  any  person  might  have  a 
warrant  against  a  non-resident,  simply  because 
he  was  so.  The  statute  here  made  no  distinc- 
tion. 2  R.  S.,  228,  sec.  17.  So  under  the  old 
statute,  though  you  were  a  non-resident,  you 
might  take  a  warrant  against  a  non-resident  of 
course.  This  was  your  only  process.  So  here 
yon  may  take  a  short  summons  of  course.  If 
the  defendant  was  a  non-resident,  it  never  was 
allowed,  under  the  old  law,  that  you  could  cut 
off  his  right  to  the  usual  adjournment,  by  com- 
ing yourself  as  a  non-resident  and  giving  secu- 
rity. That  would  not  help  you  at  all.  So  here, 
giving  security  was  a  deed  of  supererogation. 
The  process  is  founded  on  the  defendant's 
character — not  the  plaintiff's.  In  this  case  it* 
could  make  nothing  against  the  plaintiff,  that 
he  applied  for  process  as  a  non-resident.  His 
own  estimation  of  his  character  could  detract 
nothing  from  his  legal  rights.  Utile  per  inutile 
non  vttiatur.  The  oath  of  indebtedness  and 
regular  security,  had  it  been  given,  could  only 
be  regarded  as  greater  caution.  His  right  to 
this  very  summons  was  perfect  without  it. 

It  is  clear  that  a  justice  cannot,  by  amending 
a  proceeding  in  a  particular  which  is  neces- 
sary to  give  him  jurisdiction,  acquire  an  au- 
thority nunc  pro  tune.  But  here  was  no  defect. 

The  judgment  of  the  C.  P.  should  be  af- 
firmed. 

Judgment  affirmed. 

Explained— 23  Wend.,  336,  338. 

Attorney— Proof  of  authority.  Distinguished— 5 
Lans.,  415. 

Applied— 5  Lans.,  410. 

Cited  in— 65  N.  Y.,  183 ;  5  Lans.,  408 ;  4  E.  D.  S.,  238. 

Security — When  required  before  issuing  .  process. 
Examined— 1  Doug.  (Mich.).  58. 

Cited  in-14  Barb.,  100 ;  2  E.  D.  S.,  252. 

Also  cited  in-20  Barb.,  277. 


*CHURCH  v.  GILMAN.   [*656 

Deeds — Delivery  Necessary  to  Validity  of—  What 
Sufficient — Delivery  to  Third  Person — Deed 
Executed  by  Attorney — Action  for  Breach  of 
Covenant  of  Seisin — Pleading. 

Delivery  is  essential  to  the  validity  of  a  deed  ;  but 
the  delivery  need  not  be  to  the  grantee  in  person  ;  it 
is  enough  if  the  deed  be  delivered  to  a  third  person 
for  the  use  of  the  grantee. 

If  the  delivery  to  the  third  person  be  absolute,  the 
grantor  not  reserving  any  future  control  over  the 
deed,  the  estate  passes ;  the  assent  of  the  grantee 
to  accept  the  conveyance  being  presumed,  from  the 
fact  that  the  conveyance  is  beneficial  to  him. 

Where  a  deed  is  executed  by  one  as  the  attorney 
of  another,  and  it  becomes  necessary  to  plead  its  ex- 
ecution, an  averment  that  it  was  delivered  as  the 
deed  of  the  attorney  is  bad ;  it  should  be  averred  to 
be  delivered  by  the  attorney  as  the  deed  of  the  prin- 
cipal. 

Where  a  plaintiff,  in  an  action  for  a  breach  of  the 
covenant  of  seisin,  has  denied  by  replication,  the 
delivery  of  the  deed  under  which  the  defendant 
claims  to  have  had  title,  alleging  that  such  deed  was 
not  delivered  before  the  ensealing  and  delivery  of 
the  deed  declared  upon,  a  rejoinder  that  it  was  de- 
livered before  the  commencement  of  the  suit  is 
bad,  although  a  date  antecedent  to  the  date  of  the 
deed  declared  on  be  alleged,  where  Such  date  is  giv- 
en under  a  videlicet. 

Facts,  and  not  the  evidence  of  facts,  must  be 
pleaded,  or  the  pleading  will  be  held  bad  as  argu- 
mentative. 


NOTE.—  Deeds  —  Delivery  —  What  sufficient.    See 
Scrufirham  v.  Wood,  ante,  p.  545,  note. 
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Citations— 6  Cow.,  617,  618;  2  Wend.,317  ;  12  Johns., 
421,  550 ;  1  Johns.  Cas.,  114 ;  20  Johns.,  187 ;  4  Day,  66; 
2  Mass.,  447  ;  9  Mass.,  307;  13  Johns.,  285;  10  Mass.,  456; 
1  Touch.,  57,  58. 

DELIVERY  of  deed.  This  is  an  action  for 
breach  of  the  covenant  of  seisin  in  a  deed 
of  lands  executed  by  the  defendant,  bearing 
date  May  22,  1835.  The  defendant  put  in  7 
pleas,  three  of  which,  viz.:  the  4th,  5th  and 
7th,  resulted  in  demurrers.  The  4th  plea  states 
that  the  State  of  Conn,  being  seised  in  fee  of 
the  lands  mentioned  in  the  declaration,  Apr. 
10,  1835,  by  deed  of  conveyance  made  and  ex- 
ecuted by  Isaac  Spencer,  Treasurer  of  that 
State  (he  being  thereunto  duly  authorized  and 
empowered  by  an  Act  of  the  Assembly  of  the 
State),  did  grant  unto  the  defendant,  and  to  his 
heirs  and  assigns  forever,  the  lands  conveyed 
by  the  defendant  to  the  plaintiff;  making  a 
profert  of  the  deed.  To  this  plea  the  plaintiff 
replied,  that  the  deed  set  forth  in  the  plea  was 
not  delivered  to  the  defendant  at  the  time  of 
the  execution  of  his  deed  to  the  plaintiff.  The 
defendant  rejoined,  that  Oct.  3.  1834,  having 
fully  paid  the  consideration  money  for  the 
premises,  and  being  entitled  to  a  deed  of  the 
same  from  the  State  of  Conn.,  he  employed  L. 
657*]  Ward,  *Jr.,  of  Rochester,  to  procure 
such  deed;  that  Ward  prepared  the  deed,  and 
transmitted  it  to  the  Treasurer  of  Conn,  to  be 
executed  and  returned  to  him  for  the  defend- 
ant; that  Spencer,  Treasurer  of  the  State  of 
Conn.,  afterwards,  to  wit:  Apr.  10,  1835,  and 
before  the  making  and  execution  of  the  deed 
by  the  defendant  to  the  plaintiff,  signed,  sealed 
and  acknowledged  the  deed  mentioned  in  the 
fourth  plea,  and  delivered  it  to  one  Seth  P 
Beers,  at  Hartford,  as  his  (said  Spencer's)  deed, 
to  be  transmitted'  to  Ward  for  the  defendant. 
To  this  rejoinder  the  plaintiff  demurred,  as- 
signing for  causes  of  demurrer  that  the  defend- 
ant had  not  tendered  an  issue  upon  the  fact 
traversed  by  the  plaintiff;  that  the  rejoinder  is 
argumentative;  that  it  is  a  departure  from  the 
plea;  and  that  it  sets  forth  the  evidence  of  a 
fact,  instead  of  the  fact  itself. 

The  5th  plea  sets  forth  that  the  State  of 
Conn,  being  seised  in  fee  of  the  premises  men- 
tioned in  the  declaration,  Apr.  10,  1835,  by 
deed  made  and  executed  by  Isaac  Spencer, 
Treasurer,  etc.,  who  was  thereunto  duly  au- 
thorized and  empowered,  granted  to  the  de- 
fendant in  fee  simple  the  said  premises — mak- 
ing profert  of  the  deed.  To  this  plea  the  plaint- 
iff put  in  the  same  replication  as  that  put  in  by 
him  to  the  fourth  plea.  The  defendant  re- 
joined that  the  deed  was  delivered  Apr.  10, 
1835,  by  Spencer,  as  Treasurer,  to  one  Seth  P. 
Beers,  of  Hartford,  as  the  deed  of  the  State  of 
Conn,  to  the  defendant ;  that  the  deed  was  de- 
livered to  Beers  for  and  with  the  sole  purpose 
and  intent  that  it  should  be  transmitted  by  him 
to  Ward,  the  agent  of  the  defendant  for  pro- 
curing the  deed ;  that  Beers,  afterwards  and 
before  the  ensealing  and  delivery  of  the  deed 
from  the  defendant  to  the  plaintiff,  to  wit : 
Apr.  15,  1835,  transmitted  the  deed  to  Ward 
"for  personal  delivery  to  the  defendant.  The 
plaintiff  demurred,  assigning  the  same  special 
causes  as  before. 

The  7th  plea  sets  forth  that  the  State  of 
Conn.,  long  previous  lo  Apr.  10,  1835,  was 
seised  of  the  premises,  and  being  so  seised,  con- 
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traded  to  sell  and  convey  the  same  to  the 
defendant,  on  payment  by  him  of  a  certain 
stipulated  sum  ;  that  the  defendant,  before 
Apr.  10,  1835,  having  paid  up  the  purchase 
money,  became  entitled  to  a  *deed  of  [*658 
the  premises;  that  the  State  of  Conn., "in  pur- 
suance of  the  contract  and  in  order  to  carry  the 
same  fully  into  effect  by  Isaac  Spencer,  Treas- 
urer, etc.,  duly  authorized,  etc.,  by  deed,  did 
grant  the  premises  to  the  defendant,  making 
profert  of  the  deed.  Same  replication  as  be- 
fore. The  defendant  rejoined  that  the  deed  in 
the  seventh  plea  mentioned,  at  and  before  the 
commencement  of  this  suit,  to  wit:  May  20, 
1835.  was  delivered  to  the  defendant.  To  this 
rejoinder  the  plaintiff  demurred,  assigning  for 
causes  that  the  rejoinder  does  not  tender  an  is- 
sue upon  the  fact  traversed,  viz. :  that  the  rep- 
lication tenders  an  issue  upon  the  fact  of  the 
delivery  of  the  deed  from  the  State  of  Conn, 
before  the  sealing  and  delivering  of  the  deed 
of  the  defendants  to  the  plaintiff,  and  the  re- 
joinder attempts  to  put  in  issue  the  fact  of  the 
delivery  of  the  deed  from  the  State  of  Conn, 
before  the  commencement  of  this  suit;  that  it 
tenders  an  immaterial  issue  and  is  a  departure. 

This  cause  was  submitted  on  written  argu- 
ments by, 

Mr.  M.  Taggart,  for  the  plaintiff. 

Mr.  E.  D.  Smith,  for  the  defendant. 

By  the  Court,  Savage,  Gh.  J.  The  plead- 
ings all  concede,  what  could  not  be  denied, 
that  delivery  is  essential  to  the  validity  of  a 
deed.  The  questions  are,  what  facts  are  neces- 
sary to  constitute  a  delivery.  As  was  said  by 
the  court  in  Jackson  v.  RicJiards,  6  Cow.,  617, 
618,  it  is  essential  to  the  validity  of  a  deed,  that 
it  should  be  delivered  by  the  grantor  and  ac- 
cepted by  the  grantee.  A  deed  takes  effect 
only  from  its  delivery;  and  there  can  be  no  de- 
livery without  acceptance,  either  express  or 
implied.  They  are,  necessarily,  simultaneous 
and  correlative  acts.  See,  also,  2  Wend.,  317. 
The  pleas  do  not  state  the  delivery.  In  the  case 
cited,  it  was  said  that  in  pleading  it  was  not 
necessary  in  terms  to  aver  either  the  sealing  or 
delivery  of  a  deed  ;  they  are  both  implied  in 
the  term  deed  or  writing  obligatory  ;  but  this 
:s  merely  a  rule  of  *pleading,  and  does  [*659 
not  decide  what  facts  shall  be  evidence  of  seal- 
ing or  delivery.  The  fact  of  delivery  may  be 
controverted  by  evidence,  and  also  by  plead- 
ing. Hence  the  plaintiff,  in  answer  to  all  three 
of  the  pleas  now  under  consideration,  simply 
denies  the  delivery;  and  to  this  denial,  the  de- 
fendant has  rejoined  in  three  different  modes. 
The  questions  are  distinct  under  each  plea; 
and  for  the  purpose  of  considering  them  sep- 
arately, I  will  state  them  distinctly.  The  4th 
plea  avers  title  in  the  State  of  Conn.,  Apr.  10, 
1835;  and  that  on  that  day,  the  State,  by  its  au- 
thorized agent,  Isaac  Spencer,  did  grant,  sell, 
bargain  and  confirm  the  premises  to  the  de- 
fendant, his  heirs  and  assigns.  Upon  the  rep- 
lication interposing  the  fact  of  nou  delivery, 
the  rejoinder  states  the  facts  at  large,  to  wit : 
that  Oct.  3,  1834,  the  defendant  was  entitled  to 
a  deed,  having  fully  paid  the  consideration  ; 
that  he  employed  Levi  Ward,  of  Rochester,  to 
procure  the  deed  from  the  State  of  Conn. ;  that 
Ward  prepared  the  deed, and  sent  it  to  the  agent 
of  the  State  to  be  executed  ;  that  the  agent 
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signed,  sealed  and  acknowledged  the  deed,  and 
delivered  it  to  Seth  P.  Beers,  as  his  (said  Spen- 
cer's) deed,  to  be  transmitted  to  Ward  for  the 
defendant.  The  5th  plea  and  replication  are 
substantially  like  the  4th.  The  rejoinder,  how- 
ever, is  different:  it  states,  like  the  preceding, 
that  the  deed  was  signed,  sealed  and  acknowl- 
edged by  the  agent  of  the  State,  and  was  deliv- 
ered to  Beers  as  the  deed  of  the  State  of  Conn, 
to  the  defendant,  and  that  Apr.  15,  1835,  it 
was  directed  at  Hartford  by  Beers  to  Ward  at 
Rochester,  for  personal  delivery  to  the  defend- 
ant. The  7th  plea  states  that  the  defendant 
was  entitled  to  a  deed  from  the  State  of  Conn. ; 
that  the  State,  by  Spencer,  who  was  fully  au- 
thorized, did  by  deed  give,  grant,  etc.,  the 
premises  to  the  defendant;  and  as  to  the  de- 
livery, the  rejoinder  avers  that  before  the  com- 
mencement of  the  suit,  to  wit :  May  20,  1835, 
the  deed  was  delivered  to  the  defendant.  There 
are  therefore  three  distinct  questions  presented, 
but  all  upon  the  point  of  delivery:  1.  Whether 
a  delivery  of  the  deed  to  a  stranger,  as  the  deed 
of  the  agent,  is  a  valid  delivery.  2.  Whether  a 
like  delivery  of  the  deed  to  a  stranger,  by  the 
agent,  as  the  deed  of  the  principal,  is  a  valid 
66O*]  delivery.  3.  Whether  a  *deed  dated 
Apr.  10,  1885,  and  delivered  to  the  defendant 
May  20,  1835,  two  days  before  the  defendant 
conveyed  to  the  plaintiff,  justified  such  con- 
veyance. This  is  the  question  upon  the  re- 
cord ;  but  it  has  been  argued  by  counsel,  as  if 
the  delivery  to  the  defendant  was  subsequent  to 
the  conveyance  by  the  defendant  to  the  plaint- 
iff, but  before  the  commencement  of  this  suit. 
The  delivery  may  be  made  to  a  stranger. 
The  Touchstone  is  referred  to  as  authority  by 
most  of  the  cases  to  be  found  on  this  subject. 
It  is  there  said,  1.  Touch.,  57,  58,  that  delivery 
is  essential  to  the  validity  of  a  deed  ;  that  the 
delivery  may  be  made  by  the  party  himself,  or 
any  other  by  his  appointment.  So  the  delivery 
may  be  made  to  the  party  himself  to  whom  it 
is  made,  or  to  any  other  authorized  to  receive 
it;  "or  it  may  be  delivered  to  any  stranger,  for 
and  in  the  behalf,  and  to  the  use  of  him  to 
whom  it  is  made,  without  authority  ;  but  if  it 
be  delivered  to  a  stranger  without  any  such 
declaration,  intention  or  intimation,  unless  it 
be  in  case  where  it  is  delivered  as  an  escrow, 
it  seems  there  is  not  a  sufficient  delivery."  In 
Jackson  v.  Phipps,  12  Johns.,  421,  Mr.  J.  Spen- 
cer quotes  the  above  doctrine  from  the  Touch- 
stone with  approbation.  He  reiterates  the  point 
decided  in  Jackson  v.  Dunlap,  1  Johns.  Gas., 
114,  that  it  is  essential  to  a  deed  that  a  grantee 
assent  to  receive  it ;  that  there  can  be  no  de- 
livery without  acceptance,  and  that  it  would 
be  absurd  to  hold  that  a  thing  was  delivered 
where  there  was  no  person  to  receive.  In  that 
case,  the  deed  had  been  executed  and  acknowl- 
edged, and  left  in  the  clerk's  office  for  record- 
ing ;  but  neither  the  grantee,  nor  any  person 
on  his  behalf,  was  present  to  receive  it,  and 
therefore  it  was  held  to  be  inoperative.  In  the 
case  of  Verplank  v.  Sterry,  12  Johns.,  550,  the 
same  point  was  presented  and  discussed  by  the 
same  learned  judge.  The  facts  were,  however, 
different;  a  trust  deed,  by  way  of  a  family  set- 
tlement, had  been  delivered  to  the  cestui  que 
trust,  and  by  her  afterwards  returned  to  the 
grantor  for  safe  keeping,  and  while  the  deed 
was  so  in  his  possession,  he  conveyed  the  same 
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premises  to  a  bonafide  purchaser.  The  subject 
of  the  delivery  necessary  to  consummate  a  deed 
was  again  discussed,  and  it  was  remarked  that 
a  deed  is  available  if  delivered  to  the  party 
*grantee,  or  even  to  a  stranger  without  [*<>O1 
special  authority,  if  intended  for  the  use  of  the 
grantee.  The  point  became  important  in  that 
case,  as  the  delivery  to  the  cestui  que  trust  was 
unconditional,  and  a  subsequent  delivery  to- 
the  trustee  was  conditional  ;  which  condition 
the  learned  judge  held  to  be  inoperative  and 
void,  because  the  deed  had  become  effectual 
by  the  first  delivery.  This  delivery  was  not 
strictly  to  a  stranger,  but  to  a  person  not  a  par- 
ty, nor  taking  any  legal  estate  under  the  deed. 
In  Jackson  v.  Bodle,  20  Johns.,  187,  the  same 
point  of  the  necessity  of  acceptance  was  pre- 
sented to  the  court,  and  Spencer,  Gh.  J.,  says: 
"  It  is  necessary  to  the  validity  of  a  deed,  that 
there  be  a  grantee  willing  to  accept  it.  It  is  a 
contract,  a  parting  with  the  property  by  the 
grantor,  and  an  acceptance  thereof  by  the 
grantee.  An  acceptance  will  be  presumed  from 
the  beneficial  nature  of  the  transaction,  where 
the  grant  is  not  absolute.  The  presumption  is 
not  so  strong  that  the  grantee  accepts  the  deed, 
where  he  derives  no  benefit  under  it,  but  is 
subjected  to  a  duty  or  the  performance  of  a 
trust."  If  an  acceptance  will  be  presumed, 
where  the  deed  is  not  absolute,  because  the 
transaction  is  not  beneficial  to  the  grantee, 
surely  such  presumption  will  prevail  where 
the  deed  is  absolute,  and  on  its  face  beneficial 
to  the  grantee.  Much  more  will  an  acceptance 
be  presumed,  where  it  appears  by  proper  aver- 
ments that  the  grantee  was  entitled  to  the 
deed,  having  paid  the  consideration;  wbere- 
the  deed  had  been  prepared  and  forwarded  tor 
execution  by  the  grantee  or  his  attorney,  and 
had  been  executed  upon  his  solicitation.  Al- 
though, therefore,  there  is  no  case  in  this  court 
where  the  facts  called  for  the  decision  of  the 
precise  point,  that  a  delivery  to  a  stranger  for 
the  use  of  the  grantee  is  a  good  delivery,  yet 
the  doctrine  of  the  Touchstone  has  been  quot- 
ed to  that  effect  with  approbation,  whenever 
the  subject  of  delivery  has  been  before  the 
court. 

In  Conn.,  the  very  point  has  been  decided 
in  Belden  v.  Garter,  4  Day,  66.  The  action  was 
ejectment  by  the  plaintiffs,  as  heirs  at  law  of 
Hogaboom.  The  defendants  claimed  by  deed 
from  Hogaboom  to  defendant's  wife  when  sole. 
After  the  grantor  had  signed  and  acknowl- 
edged thedeed,  he  addressed  B.  Wright,  Esq., 
and  said:  "  Take  these  deeds  and  keep  them; 
*if  1  never  call  for  them,  deliver  over[*662 
one  to  Pamela  (defendant's  wife)  and  the  other 
to  Noble,  after  my  death.  If  I  call  for  them, 
deliver  them  up  to  me."  W.  received  the  deeds; 
H.  never  called  for  them;  after  his  death  they 
were  delivered  according  to  his  directions. 
Pamela  was  not  present,  and  never  conversed 
with  W  on  the  subject.  These  deeds  were 
executed  at  the  same  time  when  H.  made  his 
will.  The  court  said,  the  reservation  to  coun- 
termand made  no  difference;  it  was  in  the  nat- 
ure of  a  testamentary  disposition  of  real  estate, 
and  was  revocable  without  an  express  reserva- 
tion, The  case,  therefore,  stood  as  if  there 
had  been  no  reservation.  "  It  was  a  delivery 
of  a  writing  as  a  deed,  to  the  use  of  the  grantee, 
to  take  effect  at  the  death  of  the  grantor,  de- 
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posited  in  the  hands  of  a  third  person,  to  hold 
till  that  event  happened,  and  then  to  deliver  it 
to  the  grantee.  The  legal  operation  of  this  de 
livery  is,  that  it  became  the  deed  of  the  grantor 
presently;  that  Wright  held  it  as  trustee  for  the 
use  of  the  grantee;  that  the  title  became  con- 
summate in  the  grantee  by  the  death  of  the 
grantor,  and  that  the  deed  took  effect,  by  re- 
lation, from  the  time  of  the  first  delivery."  The 
case  of  Wheelwright  v.  Wheelwright,  2  Mass. , 
447,  was  one  which  called  for  the  decision  of 
the  same  point.  That  was  an  action  in  parti- 
lion,  in  which  the  petitioners  claimed  by  deeds 
from  Samuel  Wheelwright,  from  whom  also 
the  defendants  claimed,  under  his  will.  There 
Joseph,  one  of  the  petitioners,  requested  the 
witness  to  draw  the  deeds;  Samuel  called  upon 
witness  and  executed  them,  and  delivered  them 
for  the  use  of  the  grantees,  to  be  delivered  after 
the  death  of  the  grantor.  Ch.  J.  Parsons,  in 
discussing  this  point,  says:  "  If  a  grantor  de- 
liver any  writing,  as  his  deed,  to  a  third  person, 
to  be  delivered  over  by  him  to  the  grantee  on 
some  future  event,  it  is  the  grantor's  deed 
presently,  and  the  third  person  is  the  trustee 
of  it  for  the  grantee.  The  fact  that  the  deed 
in  this  case  was  delivered  to  Mr.  Beers,  to  be 
forwarded  immediately  to  the  grantee,  makes 
this  case  stronger  than  where  the  deed  was  to 
be  delivered  over  upon  some  future  event." 
The  case  of  Hatch  v.  Hatch,  9  Mass. ,  307,  was 
very  similar  to  Wheelwright  v.  Wheelwright,  ex- 
cept that  in  this  case  the  petitioners  were  heirs 
at  law,  and  the  defendants  claimed  under  deeds 
663*]  executed  *about  four  years  before  the 
death  of  the  grantor,  in  the  absence  of  the 
grantees,  and  delivered  by  the  grantor  to  J. 
Turner,  Esq.,  to  be  delivered  to  the  grantees  if 
they  survived  him.  Sewall,  J.,  adopts  the 
previous  case  as  settling  the  law.  These  cases 
are  cited  and  approved  by  this  court,  in  Bug- 
gies v.  Lawaon,  13  Johns.,  285, which  was  some- 
what similar,  and  the  court  say  the  deed  takes 
effect  from  the  first  delivery.  The  case  of  May- 
nard  v.  Maynard,  10  Mass.,  456,  shows  the 
necessity  of  an  absolute  delivery  to  give  valid- 
ity to  a  deed  executed  under  such  circumstances. 
In  this  case  the  deed  was  executed  with  the 
usual  formalities,  and  recorded,  and  the  grant- 
or requested  the  witness  to  keep  the  deed  un- 
til it  was  called  for.  The  grantee  knew  noth- 
ing abo\it  these  transactions.  After  the  death 
of  the  grantee,  the  grantor  called  for  the  deed, 
took  and  canceled  it.  The  court  said,  it  was 
clear  that  there  was  no  delivery  of  the  deed  so 
as  to  pass  the  estate;  it  was  the  intention  of  the 

frantor  to  keep  control  over  the  deed  until 
ully  determined  whether  ultimately  to  pass 
the  estate  to  the  grantee.  The  court  say  the  title 
never  passed.  The  only  reason  why  it  did  not 
pass  was,  that  the  deed  was  not  delivered  as 
the  deed  of  the  grantor,  for  the  use  of  the 
grantee.  These  cases  are  full  to  the  point;  they 
were  in  the  nature  of  testamentary  disposi- 
tions, but  not,  on  that  account,  to  be  the  less 
regarded  as  authority.  If  deeds  thus  delivered 
are  valid  against  the  heir  or  devisee,  they  are 
surely  good  against  the  grantor  who  has  re- 
ceived a  valuable  consideration.  The  question 
in  both  cases  is,  whether  the  grantor  has  de- 
vested  himself  of  the  estate;  if  he  has,  that 
estate  vests  in  the  grantee;  and  whether  he  has 
so  devested  himself  or  not,  depends  on  the  de- 
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livery.  If  the  delivery  is  absolutely  as  his, the 
grantor's  deed,  to  the  stranger  for  the  use  of 
the  grantee,  the  delivery  is  good;  but  if  it  be 
delivered  to  the  stranger  subject  to  the  future 
control  of  the  grantor,  no  estate  passes.  Where 
thedelivery  is  absolute.theassent  of  the  grantee 
is  presumed  from  the  fact  that  the  conveyance 
is  beneficial  to  him.  In  this  case  it  is  not  nec- 
essary to  presume  assent,  for  it  is  alleged  that 
the  deed  was  drawn  by  the  defendant's  agent, 
and  executed  at  his  solicitation.  It  appears  to 
me,  therefore,  that  the  delivery  of  the  deed  of 
the  State  of  Conn. ,  toMr.*Beers,  as  the  [*664 
deed  of  the  State  for  the  use  of  the  grantee,  the 
defendant,  was  a  good  and  valid  delivery.  It  is. 
very  well  settled,  however,  that  an  attorney 
must  execute  a  deed  in  the  name  of  his  prin- 
cipal. The  act  must  be  the  act  and  deed  of 
the  principal,  though  done  by  the  attorney. 
So  the  delivery  must  be  as  and  for  the  deed 
of  the  principal,  not  of  the  attorney.  The  re- 
joinder to  the  replication  to  the  4th  plea  is  in 
that  respect  bad. 

The  reasons  and  authorities  referred  to  un- 
der the  first  question  show  that  although  the 
delivery  of  the  deed,  as  the  deed  of  Spencer, 
was  bad;  yet  its  delivery  as  the  deed  of  the 
State  of  Conn.,  for  the  use  of  the  defendant, 
the  grantee,  was  a  valid  and  effectual  delivery. 
The  deed  became  the  deed  of  the  State  present'- 
ly;  and  the  title  vested  in  the  grantee  as  of  the 
day  of  such  delivery.  Of  coarse,  the  defend- 
ant was  seised  May  22,  when  he  conveyed  to 
the  plaintiff.  It  follows  that  the  rejoinder  to 
the  replication  to  the  5th  plea  is  good;  and  for 
the  same  reasons,  and  indeed,  independent  of 
these  considerations,  that  the  rejoinder  to  the 
replication  to  the  7th  plea  is  good  in  substance, 
provided  the  facts  are  well  pleaded.  The  rep- 
lication denies  the  delivery;  the  rejoinder 
affirms  it  to  have  been  made  to  the  defendant 
before  the  commencement  of  the  suit,  to  wit: 
May  20,  1835,  which  was  in  fact  two  days  be- 
fore the  conveyance  of  the  defendant  to  the 
plaintiff.  Had  the  averment  been  that  it  was 
delivered  before  the  execution  of  the  deed  to 
the  plaintiff,  it  would  have  been  perfect;  but 
as  pleaded  with  a  videlicet,  the  defendant  would 
not  be  bound  to  prove  the  delivery  May  20, 
1835.  Showing  the  delivery  any  day  before 
the  commencement  of  the  suit  would  be  suffi- 
cient to  sustain  it.  A  question,  however,  still 
arises,  whether  the  delivery  of  the  deed  to  the 
defendant  at  any  time  before  the  commence- 
ment of  this  suit,  is  not  a  bar  to  the  action.  I 
think  it  is;  but  a  majority  of  the  court  think 
otherwise;  my  brethren  are  of  opinion  that  the 
covenant  of  seisin  being  broken  at  the  moment 
it  was  executed,  the  plaintiff  is  entitled  to  re- 
cover damages  for  the  breach,  although  such 
damages  may  be  merely  nominal.  My  opinion 
is  that  the  plaintiff's  title  being  perfect  before 
he  commenced  his  suit,  he  had  no  cause  of  ac- 
tion, although  such  *cause  might  have  [*665 
existed  ^before  the  delivery  of  the  deed  from 
the  State  of  Conn.,  to  the  defendant.  Having 
thus  examined  these  pleadings  upon  the  merits, 
and  ascertained  that  the  right  of  the  case  is- 
with  the  defendant,  it  is  not  without  regret 
and  reluctance,  that  it  becomes  necessary  to 
decide  the  whole  of  the  demurrers  against  the 
defendant,  upon  a  point  of  form.  The  rejoin- 
ders are  all  argumentative.  The  defendant  has 
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pleaded  the  evidence  of  the  fact  of  delivery, 
instead  of  the  fact  itself,  and  for  that  cause  the 
rejoinders  are  bad.  The  result  is,  that  the  re- 
joinders are  bad  in  form,  for  the  cause  last 
mentioned;  that  the  rejoinders  to  the  replica- 
tions to  the  4th  and  7tii  pleas  are  also  bad  in 
substance;  but  the  rejoinder  to  the  replication 
to  the  5th  plea  is  good  in  substance,  though  bad 
in  form.  There  must  be  judgment  for  the  plain- 
tiff on  all  the  demurrers,  with  leave  to  the  de- 
fendant to  amend,  on  payment  of  costs. 

Judgment  accordingly. 

Deed— Delivery  of.  Cited  in— 5  Hill,  586 ;  3  Barb.  Ch., 
379  (49  Am.  Dec.,  187);  41  N.  Y.,  423 :  13  Barb.,  233 ;  14 
Barb.,  44 ;  20  Barb..  338 ;  35  Barb.,  358 ;  22  How.  Pr., 
396 ;  3  Sweeny,  50 ;  102  U.  S.,  398 :  31  Mich.,  450 ;  45 
Mich.,  516 ;  42  N.  J.  L.,  281 ;  34  Ohio  St.,  617 ;  46  Am. 
Dec.,  317  (18  Conn.,  257). 

Argumentative  irteading.  Cited  in— 20  Wend.,  60; 
7  Hill,  127 ;  7  Barb.,  85 ;  1  Sandf .,  91. 

Also  cited  in-37  Mich.,  269. 


HUNT  t>.  COMSTOCK. 

Landlord  and  Tenant —  When  the  Relation  Ex- 
ixtx — Summary  Proceedings — Election  to  End 
Term. 

Where  the  owner  of  land  agrees  that  his  creditor 
may  occupy  a  dwelling-house  belonging  to  him,  for 
the  term  of  one  year,  and  until  he  pays  a  mortgage 
which  the  creditor  holds  against  him,  the  relation 
of  landlord  and  tenant  exists  between  the  parties, 
and  on  payment  df  the  money,  after  the  first  year, 
and  refusal  of  the  creditor  to  yield  up  the  posses- 
sion, the  owner  may  institute  proceedings  against 
the  creditor  under  the  Statute  Authorizing  Summa- 
ry Proceedings  to  Obtain  Possession  of  Land. 

It  is  in  such  case  at  the  election  of  the  owner  to 
put  an  end  to  the  term  at  any  time  after  the  first 
year,  by  paying  the  mortgage,  although  the  money 
is  not  due,  according  to"  the  terms  of  the  mortgage, 
under  four  years. 

Citations— 2  R.  S.,  511,  513,  sec.  28,  sub.  1. 

T  ANDLORD  and  tenant.  Comstock  com- 
aJ  menced  proceedings  against  Hunt,  under 
the  Statute  allowing  Summary  Proceedings  to 
Recover  the  Possession  of  Land,  2  R.  S.,  512, 
sec.  28,  alleging  that  Hunt  was  his  tenant  of  cer- 
tain premises,  and  held  over  after  the  expira- 
tion of  his  term.  The  case  was  tried  by  a  jury, 
who  found  a  verdict  in  favor  of  the  landlord, 
and  the  judge  before  whom  the  proceedings 
were  had  issued  a  warrant  for  the  removal  of 
Hunt  from  the  premises.  Hunt  sued  out  &certi- 
orari,  from  the  return  to  which  the  following 
666*]  facts  appear:  *Oct  11,  1831,  an  instru- 
ment in  writing  was  entered  into  by  Comstock, 
whereby  he  agreed  to  let  Hunt  have  the  use  of 
the  house  that  he  lived  in  on  the  farm  that 
Comstock  had  bought  of  him;  also  a  garden, 
and  the  privilege  of  fire-wood,  and  certain  oth- 
er privileges,  for  the  term  of  one  year,  and  un- 
til Comstock  should  pay  him  the  money  on  a 
certain  mortgage  that  he  held  against  him. 
Feb.  5, 1833,  Comstock  made  an  affidavit,  set- 
ting forth  the  above  agreement,  and  stating 
that  Nov.  19,  1832,  he  had  tendered  to  Hunt 
$1.360.50,  being  the  whole  amount  of  the  prin- 
cipal and  interest  due  upon  the  mortgage  re- 
ferred to  in  the  agreement,  and  demanded  pos- 
session of  the  house,  etc.,  which  Hunt  refused 
to  surrender;  that  Jan  5,  1833,  notice  to  re 
move  was  served  upon  Hunt,  but  that  he  had 
not  removed,  and  remained  in  possession,  hold- 
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ing  over.  Upon  which  he  applied  to  a  judge 
of  the  County  Courts  of  Onondaga,  for  a  sum- 
mons, requiring  Hunt  to  remove,  or  show 
cause  why  possession  should  not  be  delivered 
to  the  applicant.  On  the  day  appointed,  Hunt 
appeared,  and  objected  to  the  sufficiency  of  the 
affidavit  made  by  the  applicant,  upon  the  fol- 
lowing grounds:  1.  That  the  terms  upon  which 
the  premises  were  rented,  and  the  rent  were 
not  stated;  2.  That  it  does  not  appear  by  the 
affidavit  whether  the  money  secured  by  the 
mortgage  was  or  was  not  due  when  the  tender 
of  payment  was  made;  and  3.  That  a  case  is 
not  made  out  by  the  affidavit,  showing  the  ap- 
plicant to  be  entitled  to  the  remedy  sought  by 
him,  or  giving  the  judge  jurisdiction  in  the 
matter;  which  several  objections  were  over- 
ruled by  the  judge.  Hunt  then  made  an  affi- 
davit, denying  the  facts  upon  which  the  sum- 
mons was  issued,  and  the  case  was  subsequent- 
ly tried  by  a  jury.  On  that  trial  Hunt  produced 
the  mortgage  referred  to  by  Comstock,  bearing 
date  Oct.  11,  1831,  conditioned  for  the  pay- 
ment of  $2.000,  in  manner  following:  $200  on 
Feb.  1,  after  date  of  mortgage,  and  the  residue 
in  4  annual  installments. 

Mr.  B.  Davis  Noxon,  for  plaintiff  in  error. 

Mr.  J.  R.  Lawrence,  for  defendant  in  er- 
ror. 

*By  the  Court,  Nelson,  Ch.  J.  Most  [*667 
of  the  objections  taken  to  the  proceedings  be- 
fore the  judge  under  the  statute  depend  upon 
the  true  construction  of  the  contract  of  Oct. 
11,  1831.  If  it  does  not  amount  to  a  lease, 
then  the  judge  had  no  jurisdiction  in  the  mat- 
ter, and  the  whole  proceedings  are  void.  Com- 
stock had  bought  of  Hunt  his  farm,  and  the 
agreement  in  question  was  entered  into  to  en- 
able the  latter  to  remain  in  possession  of  the 
dwelling  house,  together  with  the  use  of  some 
privileges  appurtenant,  for  the  fixed  period  of 
one  year,  "and  (using  the  words  of  the  agree- 
ment) until  said  Comstock  shall  pay  him  the 
money  on  a  certain  mortgage  that  he  holds 
against  him."  The  term"let"  is  employed,  which 
may  and,  when  used  in  the  connection  here 
found,  ordinarily  does  denote  a  leasing  of  the 
premises;  and  were  it  not  for  the  fact  that  the 
farm  had  been  previously  bought  of  Hunt,  no 
doubt  could  be  raised  about  the  effect  of  it.  It 
would  fairly  have  imported  a  letting 'of  the 
premises,  in  connection  with  the  other  parts  of 
the  agreement.  From  the  recital  that  it  had 
been  previously  bought  of  Hunt,  it  is  contend- 
ed that  the  dwelling-house  and  privileges,  in- 
stead of  being  rented,  as  the  terms  import, 
were  reserved  in  the  contract  of  purchase,  and 
of  consequence  that  the  relation  of  landlord 
and  tenant  did  not  exist.  But  if  we  are  to  con- 
strue the  instrument,  and  give  effect  to  it 
agreeably  to  the  language  employed  to  express 
the  meaning  of  the  parties,  disregarding  ex- 
trinsic facts  (and  the  counsel  for  the  plaintiff 
in  error  contends  for  this  rule  in  reference  to 
another  point  in  the  case,  and  no  doubt  prop- 
erly), then  we  can  know  nothing  of  the  terms 
or  conditions  of  the  sale  of  the  farm  out  of  the 
instrument;  and  clearly  nothing  is  to  be  found 
within  it  respecting  them.  The  case  stands 
simply  on  the  footing  that  Comstock  owned 
the  farm,  and  let  Hunt  have  the  use  of  the 
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house,  etc.,  for  the  term  prescribed.  It  is  true 
no  rent  is  reserved,  but  this  is  not  material  to 
constitute  the  relation  of  landlord  and  tenant 
between  the  parties.  We  may  from  this  cir- 
cumstance conjecture  that  the  arrangement 
grew  out  of  the  purchase,  but  it  would  be  only 
conjecture;  it  affords  no  legitimate  inference 
of  the  fact. 

If,  then,  this  is  a  lease,  the  next  questioa  is, 
when  did  it  terminate?  Because  the  proceedings 
668*J  have  been  instituted  on  theground  *that 
the  term  is  at  an  end.  The  affidavit  states  that 
the  amount  due  upon  the  mortgage,  $1,360.50, 
by  which  I  understand  the  whole  amount  of 
the  mortgage,  was  tendered  to  Hunt  Nov.  19, 
1833,  and  refused,  and  that  the  term  then  ex- 
pired. This  question,  like  the  first,  also  depends 
upon  a  construction  of  the  instrument,  the  sub- 
stance of  which  is  contained  in  the  affidavit. 
By  it  Hunt  was  to  have  the  house,  etc.,  one 
year  absolutely,  and  until  the  payment  of  the 
money  on  a  certain  mortgage  which  he  held. 
Now  it  is  said  the  whole  of  the  money  did  not 
become  due  on  the  mortgage  for  some  four 
years,  and  that  the  payment  meant  a  payment 
according  to  its  terms.  This  we  think  is  not  the 
fair  import  of  the  language  used.  The  parties 
were  not  attempting  to  provide  for  the  payment 
of  the  mortgage  debt  according  to  its  terms,  but 
to  limit  the  occupation  of  the  dwelling-house. 
The  security  of  the  payment  of  the  money  was 
involved  in  the  occupation,  and  in  fixing  the 
surrender  of  possession  that  was  provided  for. 
Hunt  has  agreed  that  his  occupation  shall  end 
on  the  payment  of  the  money  on  his  mortgage, 
not  the  payment  when  the  money  shall  become 
due  and  payable  according  to  the  terms  of  the 
mortgage.  Upon  the  construction  contended 
for  by  the  counsel  for  the  plaintiff  in  error, the 
lease  is  an  absolute  one  for  4  years,  or  to  the 
time  when  the  last  payment  falls  due.  So  it 
would  have  been  drawn,  instead  of  a  lease  for 
one  year  and  till  the  payment  of  the  money,  if 
such  had  been  the  intent  of  the  parties.  The 
power  to  terminate  the  use  of  the  dwelling- 
house  after  the  year  is  given  to  Comstock  un- 
qualifiedly. He  might  do  a  certain  act,  to  wit; 
pay  the  mortgage,  and  that  implies  that  Hunt 
must  receive  the  money,  and  then  there  is  an 
-end  of  the  term.  This  is  the  good  sense  and 
fair  import  of  the  language. 

The  instrument  being  a  lease  of  the  dwelling- 
house,  and  the  termination  of  it  shown,  the 
judge  had  jurisdiction  of  the  case,  under  the 
2  R.  3.,  511,  513,  sec.  28,  sub.  1,  which  author- 
ized him  to  entertain  the  proceedings  where  it 
appeared  to  him  that  the  tenant  held  OVQF  and 
continued  in  possession  of  the  demised  prem- 
ises, or  any  part  thereof,  after  the  expiration 
of  the  term,  without  the  permission  of  the 
landlord.  An  exception  was  taken  to  the  suf- 
669*]  ficiency  of  the  affidavit;  but  it  *will 
be  seen,  on  comparing  it  with  the  requirements 
of  the  statute,  that  it  is  unobjectionable. 

We  shall  not  look  into  the  facts  of  the  case 
to  see  whether  it  was  rightly  disposed  of  on 
the  merits;  we  have  nothing  to  do  with  that 
question  on  this  certiorari. 

Proceedings  confirmed. 

Cited  in— 4  Denio,  187: 27  Barb.,  159;  46  Barb.,  451  ; 
63  Barb.,  98 ;  25  Cal.,  66 ;  33  Cal.,  406. 
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Practice— Justice  Return— Copy  of  Note  Sued 
on— Omission  to  File  Paper  with  the  Return — 
Variance. 

,<Are!;urn  by  a  ^stice  on  an  appeal.that  the  plaint- 
iff declared  on  a  promissory  note  purporting  to  have 
been  drawn  by  the  defendant  in  hcec  verba,  setting 
out  the  note,  is  equivalent  to  giving-  a  copy  of  the 
note  with  the  signature  of  the  defendant  attached 
thereto. 

It  is  not  necessary  that  a  note,  upon  which  judg- 
ment is  rendered,  should  be  filed  with  the  justice's 
return. 

But  where  a  paper  is  omitted  to  be  filed  which 
Should  properly  be  filed  with  the  return,  the  C.  P. 
ought  to  permit  it  to  be  filed  on  the  trial  of  the  cause. 

So  the  C.  P.  should  disregard  a  variance  between 
the  pleadings  in  the  court  below  and  the  evidence 
offered,  when  it  is  manifest  that  no  one  will  be  prej- 
udiced. 

Citations-2  R.  S..  260,  sec.  194,  sub.  2 ;  sec.  195  ;  262, 
sec.  214 ;  406,  407,  sec.  79. 

ERROR  from  the  Lewis  C.  P.  J.  Mappa.'as 
administrator,  etc.,  of  A.  G.  Mappa,  de- 
ceased, recovered  a  judgment  against  Alpheus 
Pease  before  a  justice  of  the  peace.  The  de- 
fendant appealed  to  the  Lewis  C.  P.,  and  the 
justice  made  his  return  that  "  the  plaintiff  de- 
clared on  a  promissory  note.purporting  to  have 
been  drawn  by  the  defendant  payable  to  the 
plaintiff,  in  the  following  words,  to  wit :  'For 
value  received  I  promise  to  pay  AdamG.  Map- 
pa  or  bearer  thirty-four  dollars  on  or  before 
the  first  day  of  October  next,  with  use,  in  good 
merchantable  stock  at  cash  price,  bulls  and 
stags  excepted.  Boonville,  July  12th,  1827.' " 
The  justice  then  proceeded  to  state  that  the  de- 
fendant pleaded  the  general  issue,  that  the  is- 
sue was  tried  by  him,  and  that  he  rendered 
judgment  against  the  defendant  for  $48.51 
damages  and  costs.  On  the  trial  in  the  C.  P., 
the  plaintiff  produced  a  note  corresponding 
verbatim  et  literatim  with  the  note  described  in 
the  return  of  the  justice,  and  offered  to  prove 
the  *same.  The  defendant  objected,  [*67O 
because  the  note  produced  had  the  signature  of 
Alpheus  Pease  subscribed  to  it,  and  the  note 
described  in  the  justice's  return  had  no  signa- 
ture to  it ;  and  also  because  the  note  offered  in 
evidence  was  not  attached  to  and  filed  with  the 
justice's  return.  The  C.  P.  sustained  the  ob- 
jection, and  refused  to  permit  the  note  to  be 
proved.  The  plaintiff  then  offered  to  file  or  to 
procure  the  justice  to  file  the  note  as  a  part  of 
his  return,  which  the  court  refused  to  permit, 
and  thereupon  nonsuited  the  plaintiff ,  who  sued 
out  his  writ  of  error. 

Mr.  C.  Dayan,  for  plaintiff  in  error. 

Mr.  C.  B.  Gay,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  cause  must, 
undoubtedly,  be  tried  in  the  C.  P.,  on  the  issue 
joined  before  the  justice,  and  no  other;  and  no 
declaration  was  allowable  except  that  which 
was  returned  by  him.  2  R.  S.,  262,  sec.  214. 
The  statute  requires  the  justice,  among  other 
things,  to  return  "  the  demand  of  the  plaint- 
iff" in  the  justice's  court ;  "and  if  his  declara- 
tion was  in  writing,  a  copy  thereof  shall  be  set 
forth."  2  R.  S.,  260,  sec.  194,  sub.  2.  And 
section  195  requires  him  to  file  with  the  clerk 
of  the  C.  P.  "all  the  papers  filed  with  him  by 
either  party,  relating  to  the  cause."  In  this 
case,  the  reason  for  excluding  the  note  offered, 
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as  rendered  by  the  bill  of  exceptions,  is,  "that 
the  said  note  (returned)  is  not  a  copy  of  the  in- 
strument named  by  the  justice  as  a  promissory 
note  in  his  return,  and  on  which  he  gave  judg- 
ment, inasmuch  as  the  instrument  on  which 
the  said  justice  gave  judgment  appears  from 
the  return  to  have  no  signature,  and  because  it 
was  not  attached  to  the  said  return  or  returned 
by  the  said  justice."  There  cannot  be  a  doubt 
that  the  declaration  as  returned  was  a  good  one 
upon  the  note  offered  in  evidence.  The  usual 
declaration  in  courts  of  record,  it  is  true,  avers 
that  the  note  was  subscribed  by  the  defendant, 
as  thus  :  "His  own  proper  hand  and  name  be- 
ing thereunto  subscribed."  But  a  declaration 
before  a  justice  in  this  form — '  'I  declare  against 
the  defendant  on  a  note,  purporting  to  be  sub- 
671*]  scribed  *by  him  in  these  words,"  set- 
ting it  out  verbatim  (without  the  name)  would 
be  sufficient,  because  it  is  true.  Though  he 
may  have  actually  signed,  yet  in  that  case  the 
note  may  truly  be  said  to  purport  a  signing  by 
his  name.  It  is  not  a  misdescription.  And  if 
the  paper  be  described  so  that  the  defendant 
can  know  what  he  is  to  meet  in  his  defense, 
that  is  all  he  can  require.  When  the  return 
says  the  plaintiff  declared  against  the  defend- 
ant in  that  way,  I  easily  collect  from  it  what 
was  "the  demand  of  the  plaintiff"  in  the  court 
below  ;  and  that  is  all  which  the  statute  re- 
quires, unless  the  declaration  shall  have  been  in 
writing.  If  it  was  written,  then  the  justice 
must  go  further,  and  set  forth  a  copy.  In  this 
case  it  does  not  appear,  by  the  return,  that  the 
declaration  was  in  writing.  Indeed,  that  is  not 
at  all  probable.  Where  the  party  in  a  justice's 
court  is  proceeding  to  collect  a  note,  he  usually 
declares  orally,  putting  in  the  note  or  bringing 
it  before  the  court,  and  simply  saying  he  de- 
mands the  money  due  on  that  instrument. 
Upon  such  a  declaration,  it  would  be  compe- 
tent for  the  justice  to  write  down,  as  he  re- 
turned here,  "  the  plaintiff  declares  on  a  note 
in  these  words  (setting  them  out)  purporting  to 
be  drawn  by  the  defendant."  The  difficulty 
stated  in  the  bill  of  exceptions,  by  the  judges 
of  the  C.  P.,  that  "  the  instrument  on  which 
the  justice  gave  judgment  appears,  from  the  re- 
turn, to  have  no  signature,"  is  not  well  founded 
in  point  of  fact.  The  return  virtually  says  it 
had  a  signature.  "Purporting  to  be  drawn  by 
the  defendant,"  is  saying  the  note  set  forth  pur- 
ported that  the  defendant  was  the  drawer,  which 
is  another  name  for  maker. 

Another  difficulty  arose  upon  that  branch  of 
the  statute  which  I  have  cited,  requiring  the 
justice  to  return  "all  the  papers  filed  with  him." 
The  bill  of  exceptions  says  the  note  was  not 
attached  to  the  return  or  returned  by  the  jus- 
tice. The  objection  refers  to  the  original  note. 
It  is  a  sufficient  answer,  that  it  may  never  have 
been  filed  with  him.  The  party  may  have  kept 
it.  Such  a  course  is  not  usual  in  a  justice's 
court,  but  it  is  certainly  proper,  after  the  jus- 
tice had  got  a  full  description  from  the  plaintiff 
in  declaring.  In  courts  of  record,  the  attorney 
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or  the  party  always  keeps  the  note,  even  after 
it  is  in  judgment. 

*In  some  cases  the  party  cannot  spare  [*6  7  2 
the  paper  from  his  own  files.  Ulterior  install- 
ments may  be  due  upon  it.  Suppose  it  is  a 
lease,  on  which  he  is  suing  for  rent ;  he  must 
keep  it  with  a  view  to  future  arrears.  Besides, 
the  paper,  if  it  be  filed, is  no  part  of  the  return. 
Section  194  gives  the  requisites  of  the  return. 
Then  section  195  directs  the  justice,  within  10 
days  after  the  appeal,  to  file  with  the  clerk  of 
the  C.  P.  all  the  papers  relating  to  the  cause 
which  were  filed  with  him.  A  motion  was 
made  on  the  trial  of  this  cause,  upon  the  ob- 
jection being  started,  that  the  justice  then  be 
permitted  to  file  the  note;  and  it  was  overruled, 
because  the  general  rule  of  the  court  required 
certain  forms  to  be  followed  in  obtaining  an 
amendment  to  the  return.  I  do  not  think  it  at 
all  within  that  rule  ;  and  if  necessary,  I  enter- 
tain no  doubt  that  the  note  should  have  been 
received  and  filed  on  the  trial.  The  circum- 
stance that  the  justice  had  allowed  the  10  days 
to  slip,  ought  not  to  have  prejudiced  the  party. 
The  statute  is  but  directory  to  the  justice,  to 
file  in  10  days.  Surely  his  omission  is  not  to 
take  the  paper  away  from  the  party  as  evidence. 
That  cannot  be  so,  if  it  is  never  filed.  Such  a 
paper  has  nothing  to  do  with  forming  the  issue 
to  which  the  trial  is  to  be  confined  by  the  sec- 
tion 214.  The  statute  does  not  deny  it  as  evi- 
dence, though  it  be  not  filed.  Such  a  penalty 
upon  the  party,  by  the  omission  of  the  justice, 
cannot  be  raised  by  inference. 

I  cannot  help  observing  that  the  practice  of 
the  court  below,  on  the  previous  objection  for 
variance,  would  'have  been  extremely  strict, 
even  if  a  variance  had  existed.  The  case  was, 
undoubtedly,  within  the  2  R.  S.,  406,  407.  sec. 
79,  authorizing  the  court  to  disregard  such  var- 
riances  between  the  pleading  and  an  instrument 
offered  in  evidence,  when  they  see  that  the 
party  cannot  be  prejudiced  by  it.  There  are 
numerous  cases  in  this  court,  even  before  the 
statute,  authorizing  that  course  on  the  trial. 
To  be  sure, it  is  matter  of  discretion;  but  judges 
on  the  circuit  are  in  the  daily  habit  of  over- 
looking such  variances,  unless  the  party  object- 
ing will  satisfy  them  that  he  had  in  fact  been 
misled.  I  venture  to  say  that  no  court  ought 
to  think  of  nonsuiting  on  such  a  variance  as 
this  was  assumed  *to  be.  The  whole  [*673 
note,  except  a  name,  was  exactly  set  out  ;  and 
even  as  to  that,  the  declaration  averred  that  it 
purported  to  be  there ;  the  name  of  Alpheus 
Pease,  the  very  defendant  who  alone  could 
complain  that  he  was  misled  by  the  misde- 
scription. I  must  not  be  understood  to  say  that 
error  would  lie  for  not  exercising  this  discre- 
tion. I  suppose  it  toould  not. 

But  on  the  other  points  in  the  cause  error 
will  lie  ;  and  the  judgment  must  be  reversed.  Let 
a  venire  de  novo  go  from  the  Common  Pleas  ; 
costs  to  abide  the  event. 

Cited  in-4  Hill,  190 ;  3  Denio,  258 ;  1  N.  Y.,  291 ;  4 
Duer.,  377. 
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Libel—  Where  a  Libelous  Publication  does  not 
Necessarily  Point  to  any  Particular  Individ 
ual.  Extrinsic  Facts  and  Circumstances  must 
be  Alleged  by  way  of  Inducement  —  Pleading  — 
Practice. 

Where  a  publication,  in  its  nature  libelous.  does 
not  on  its  face  necessarily  point  to  any  particular 
individual  as  the  person  libeled,  it  is  necessary  to 
the  maintenance  of  an  action  by  a  person  bringing 
suit  on  account  of  such  publication  that  he  allege. 
by  way  of  inducement  in  the  introductory  part  of 
the  declaration,  such  extrinsic  facts  and  circum- 
stances as  that  when  read  in  connection  with  the 
libelous  publication  and  with  the  Innuendoes  con- 
necting- the  publication  with  the  introductory  mat- 
ter, the  conclusion  will  be  inevitable  in  the  mind  of 
the  reader  that  the  plaintiff  is  the  person  intended 
to  be  slandered  :  in  such  case,  in  the  language  of  a 
learned  judge,  "  the  extrinsic  facts,  incorporated,  as 
it  were,  into  the  defendant's  publication,  become 
an  integral  part  of  the  plaintiff's  case,  and  the  whole 
forms  one  entire  slanderous  charge  upon  the  face 
of  the  record." 

Thus  in  this  case,  where  the  plaintiff,  in  an  action 
for  a  libel,  averred  by  way  of  innuendo  that  the  de- 
fendant, in  attributing  the  authorship  of  a  printed 
article  to  a  celebrated  surgeon  of  whisky  memory, 
or  to  a  noted  steam  doctor,  meant  by  these  appella- 
tions, him,  the  plaintiff,  it  was  held,  notwithstand- 
ing the  Innuendo,  that  the  declaration  was  bad  for 
the  want  of  an  averment,  in  the  introductory  part 
thereof,  that  the  plaintiff  was  generally  known  by 
10*]  *these  appellatives,  or  that  the  defendant  was 
in  the  habit  of  applying  to  him  those  opprobrious 
epithets. 

Where  the  defects  in  a  declaration  are  of  such  a 
character  as  that  a  verdict  will  not  cure  them,  the 
defendant,  on  demurrer  to  a  special  plea,  may  at- 
tack the  declaration,  notwithstanding  that  the  gen- 
eral issue  was  pleaded  with  the  special  plea. 

Citations—  Cowp.,  682,  684  :  5  Johns.,  231  :  1  Young 
&  J.,  480  :  Cro.  Eliz.,  496,  865  ;  2  Saund.  PI.  &  Ev.,  795, 
799;  4  Bing.,  489;  1  Saund..  243,  n.;  2  Salk.,  513:  9 
East.  93;  2  Carr.  &  P.,  307  :  10  Barn.  &  C.,  119,  472;  4 
Co.,  17;  1  Vin.,  228,  507;  11  Wend.,  653. 


is  an  action  for  a  libel.  The  plaintiff, 
J.  in  the  introductory  part  of  the  first  count 
of  his  declaration,  states  that  Oct.  1,  1833,  an 
article  was  published  in  a  newspaper,  over  the 
signature  of  M.  B.,  containing  strictures  upon 
the  physicians  of  this  country  for  adopting  the 
theory  of  an  European  physician,  ascribing 
nearly  all  the  diseases  to  which  mankind  are 

(a)  The  few  cases  which  follow  as  of  October 
Term  are  those  remaining  of  that  term  not  pub- 
lished in  the  last  volume. 

WEND.  16. 


subject  to  spinal  irritation  or  inflammation  ; 
and  that  the  defendant  untruly  alleged  and  de- 
clared that  the  plaintiff  was  the  writer  of  such 
article,  and  then,  after  other  introductory  mat- 
ter which  will  directly  be  adverted  to,  the 
plaintiff  charges  the  defendant  with  publish- 
ing a  libel  of  and  concerning  him  in  his  char- 
acter of  a  physician  and  surgeon,  in  these 
words :  "  We  were  lately  amused  by  reading 
an  article  in  the  Herald  of  the  1st  inst,  signed 
'  M.  B.,' containing  some  curious  remarks  on 
many  of  the  physicians  of  this  country.  At 
first  we  supposed  it  was  written  by  a  celebrated 
surgeon  of  whisky  memory,  but  on  our  second 
perusal  we  changed  our  opinion,  and  con- 
cluded it  was  from  the  pen  of  a  noted  '  steam 
doctor.'  Had  the  learned  writer  confined  him- 
self within  the  limits  of  his  own  knowledge, 
and  shown  a  proper  regard  to  truth,  we  should 
not  have  troubled  ourselves  nor  the  public  with 
the  following  critique.  There  is  a  certain  spe- 
cies of  great  men  who  will  sometimes  soar 
above  their  own  level,  until  a  mental  lethargy 
seizes  their  brain,  and  they  sink  to  a  point  little 
short  of  stupidity  itself.  If  this  was  our  learned 
writer's  misfortune,  he  is  entitled  to  a  share  of 
our  kindest  feelings  ;  but  in  the  meantime  we 
think  it  expedient  to  administer  such  remedies 
as  will  be  most  likely  to  restore  his  mind  to  its 
former  vigor.  The  pompous  style  of  the  first 
paragraph  of  the  article  alluded  to  seems  to 
promise  the  reader  an  intellectual  feast  on  the 
improvement  of  the  sciences  and  the  'injuries' 
which  the  '  world '  has  received  from  false 
theories  and  extravagant  speculations.  In  his 
*secoud  paragraph  he  says  :  '  It  is  to  be  [*1 1 
regretted,  however,  that  the  science  of  medi- 
cine, like  other  things,  has  been  made  a  sub- 
ject upon  which  many  false  doctrines  and  hy- 
potheses have  been  promulgated,  because  not 
only  is  our  health,  but  our  lives,  put  in  jeop- 
ardy by  the  honest  belief  in  an  untrue  hypoth- 
esis by  a  practicing  physician.'  We  presume 
the  learned  writer  in  this  puerile  sentence 
meant  to  tell  us  that  physicians  often  jeopard- 
ize the  health  and  lives  of  their  patients  by  im- 
proper treatment,  when  they  adopt  wrong  no- 
tions concerning  their  diseases.  It  is  a  great 
pity  our  writer  did  not  give  us  a  brief  history 
of  a  few  cases  which  must  have  fallen  under 
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his  personal  observation,  and  which  would 
have  afforded  an  ample  illustration  of  this  fact. 
We  think,  if  we  are  not  mistaken,  he  might 
have  told  us  of  one  in  which,  from  a  misap- 
prehension of  the  nature  of  an  injury  done  to 
an  arm,  a  dislocation  of  the  elbow  was  left  by 
the  surgeon  unreduced,  and  the  poor  patient 
subjected  for  life  to  a  useless  state  of  the  joint. 
It  is  probable  he  might  likewise  have  related 
another,  where  the  physician,  through  his  ig- 
norance of  the  case,  permitted  a  malignant 
disease  of  the  eye-lid  to  progress  from  a  state 
in  which  it  could  have  been  removed  by  a  safe 
and  trifling  operation  to  one  in  which  it  is  to 
be  feared  the  whole  eye  must  be  extirpated  or 
the  sufferer  destroyed.  If  these  two  cases  had 
been  thought  not  enough  to  have  established 
the  fact,  it  is  possible  he  might  have  given  us 
an  instance  of  a  dislocation  at  the  shoulder,  in 
which  a  few  wrong  notions  of  the  surgeon  cost 
the  patient  his  life."  Besides  the  introductory 
matter  above  alluded  to,  the  plaintiff  also  stated 
that  previous  to  the  publication  of  the  libel  he 
attended  a  consultation  with  one  Dr.  Cum- 
mings,  in  the  case  of  a  man  of  the  name  of 
Pierson,  who  had  a  dislocated  shoulder ;  that 
they,  the  surgeons,  proposed  to  reduce  the  dis- 
location, but  Pierson  would  not  consent ;  that 
Cummings  proposed  to  bribe  Pierson  to  give 
his  consent  by  offering  him  some  whisky,  say- 
ing that  he  could  hire  him  with  a  glass  of 
whisky  to  give  his  consent ;  that  the  plaintiff 
protested  against  such  proceeding,  and  left 
Pierson  ;  that  in  about  two  hours  afterwards 
he  and  Cummings  returned,  and  found  Pier- 
12*]  son  greatly  intoxicated,  whisky  *having 
been  given  to  him  in  their  absence  ;  that  they 
then  reduced  the  dislocation,  and  the  plaintiff 
proposed  to  give  Pierson  an  emetic  to  relieve 
his  stomach  from  the  whisky,  but  Cummings 
objected,  and  they  departed.  On  the  next  day 
the  plaintiff  was  called  upon  to  visit  Pierson, 
and  found  him  in  the  agonies  of  death,  and 
shortly  thereafter  he  died.  The  plaintiff  also 
stated  that  previous  to  the  publication  of  the 
libel  he  was  consulted  by  a  Mrs.  Edwards  as 
to  some  warts  on  one  of  her  eye-lids  ;  that  he 
examined  the  eye-lid,  and  told  her  the  warts 
might  be  easily  removed,  but  that  she  probably 
would  suffer  no  inconvenience  from  them ; 
that  several  years  afterwards  his  attention  was 
again  called  to  the  disease  of  the  eye-lid  of 
Mrs.  Edwards,  and  he  then  found  that  it  was 
assuming  a  malignant  character,  whereupon 
he  advised  her  to  proceed  without  delay  to 
Philadelphia,  and  consult  an  eminent  surgeon 
residing  there.  The  plaintiff  also  stated  that 
previous  to  the  publication  of  the  libel  he  was 
called  upon  to  visit  one  Ira  Satterly,  who  had 
an  injured  elbow ;  that  he  found  the  arm 
greatly  swollen ;  that  he  prescribed  remedies 
to  reduce  the  inflammation,  so  that  the  arm 
might  be  examined ;  that  he  then  departed, 
and  was  not  afterwards  called  upon  to  visit 
Satterly.  The  plaintiff  accompanied  the  set- 
ting forth  of  the  libel  with  various  innuendoes. 
He  alleged  by  way  of  innuendo  that  the  de- 
fendant, in  using  the  terms  "  a  celebrated  sur- 
geon of  whisky  memory,"  meant  him,  the 
plaintiff,  and  intended  to  insinuate  that  he  had 
been  guilty  of  malpractice  in  administering 
whisky  to  Pierson,  whereby  the  latter  lost  his 
life;  that  by  the  term  ' '  steam  doctor  "  he  meant 
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ironically  to  designate  and  describe  the  plaint- 
iff, and  to  cause  it  to  be  believed  that  he  was 
the  writer  of  the  article  M.  B. ;  and  that  in  ex- 
pressing his  regret  in  the  libel  that  the  writer 
of  M.  B.  had  not  given  a  brief  history  of  a  few 
cases  which  must  have  fallen  under  his  per- 
sonal observation,  he  meant  the  cases  of  Pier- 
son,  Satterly  and  Edwards,  set  forth  in  the  in- 
troductory part  of  the  count ;  and  that  by  the 
specifications  of  the  injury  to  an  arm,  the  dis- 
ease of  the  eye-lid,  and  the  dislocation  of  the 
shoulder,  the  defendant  meant  and  intended 
to  allude  and  refer  to  the  said  respective  cases, 
and  to  charge  the  plaintiff  *with  igno-  [*13 
ranee,  unskillfulness  and  malpractice  in  his 
profession  of  a  physician  and  surgeon,  and 
thus  jeopardizing  the  health  and  lives  of  his 
patients.  The  2d,  3d  and  7th  counts  of  the 
declaration  are  substantially  like  the  1st  count. 
A  nolle  prosequi  was  entered  to  the  4th,  5th  and 
6th  counts.  The  8th,  9th  and  10th  counts  are 
substantially  alike,  and  are  based  upon  the 
same  publication  counted  upon  as  a  libel  set 
forth  in  the  1st  count.  In  those  counts  the 
plaintiff  does  not  allege  that  the  def enda"ht  had 
declared  him  to  be  the  writer  of  the  article  M. 
B.,  but  virtually  admits  that  the  article  was 
written  by  some,  other  person  designated  by 
the  defendant  as  a  noted  steam  doctor :  but  he 
alleges  that  by  the  appellations  surgeon  of 
whisky  memory,  and  surgeon  and  physician, 
instances  of  whose  ignorance  and  malpractice 
are  given  in  the  libel,  the  defendant  meant  the 
plaintiff;  and  that  by  the  cases  alluded  to  in 
the  libel,  he  meant  the  cases  specified  in  the 
introductory  part  of  the  declaration. 

The  defendant  pleaded:  1.  The  general  issue 
to  all  the  counts  left  upon  the  record  after  the 
entry  of  a  nolle  prosequi  to  the  4th,  5th  and  6th 
counts;  2.  As  to  so  much  of  the  1st,  3d,  3d  and 
7th  counts  as  sets  forth  that  portion  of  the  li- 
bel in  which  the  defendant  expresses  his  con- 
jectures as  to  the  probable  author  of  the  article 
M.  B.,  viz.  :  that  he  first  supposed  it  to  be 
written  by  a  celebrated  surgeon  of  whisky 
memory,  but  on  a  second  perusal  concluded  it 
was  from  the  pen  of  a  noted  steam  doctor,  the 
defendant  pleaded  the  general  issue,  and  as  to 
the  residue  of  those  counts  actio  non,  because 
the  plaintiff  was  not  the  author  or  writer  of 
the  articles  signed  M.  B. ;  and  3.  As  to  the  8th, 
9th  and  10th  counts,  he  pleaded  that  as  to  so 
much  of  those  counts  as  sets  forth  that  portion 
of  the  libel  in  which  the  defendant  expresses 
his  conjectures  that  the  article  M.  B.  was  writ- 
ten by  a  celebrated  surgeon  of  whisky  mem- 
ory, he  was  not  guilty  in  modo  et  forma,  and  as 
to  the  residue  of  those  counts  actio  won-, because 
the  plaintiff  was  not  the  author  or  writer  of  the 
article  signed  M.  B.  ;  concluding  each  special 
plea  with  a  verification.  To  those  *special  [*14 
pleas  the  plaintiff  interposed  a  general  demur- 
rer, and  the  defendant  joined  in  demurrer. 

Mr.  S.  Stevens,  for  the  plaintiff  insisted 
that  the  special  pleas  did  not  answer  the  whole 
declaration,  and  were,  therefore,  bad.  That  the 
several  counts  of  the  declaration  were  good, 
but  whether  so  or  not,  that  the  defendant  hav- 
ing pleaded  the  general  issue  to  the  whole  dec- 
laration, was  not  at  liberty  on  a  demurrer  to 
his  special  pleas,  to  raise  any  objection  to  the 
declaration,  according  to  the  case  of  Wheeler  v. 
Curtis,  11  Wend.,  653. 
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Mr.  D.  Cady,  for  defendant,  insisted  that 
a  good  and  perfect  answer  was  given  to  the 
several  counts  of  the  declaration  by  the  special 
pleas;  but  if  not,  that  the  declaration  was 
wholly  defective;  and  he  submitted  whether 
the  court  would  apply  the  rule  intimated  in  the 
case  of  Wheeler  v.  Curtis  to  a  case  where  it  is 
manifest  that  the  declaration  is  so  defective  that 
in  case  of  a  verdict  in  favor  of  the  plaintiff  the 
judgment  must  be  arrested  or  reversed  on  writ 
of  error. 

By  the  Court.  Nelson,  Ch.  J.  It  is  manifest, 
from  a  perusal  of  the  libel  in  question,  that 
there  are  no  expressions  contained  in  it,  so  far 
designating  the  plaintiff,  as  to  enable  any  one 
reading  it  to  apply  to  him  the  slanderous  im- 
putations. The  a'uthor  or  writer  of  the  article 
signed  M.  B.,  previously  published,  is  directly 
referred  to  and  is  the  person  whose  practice  as 
a  physician  and  surgeon  is  upon  the  face  of  the 
publication  impeached.  There  would  seem  to 
be  no  great  difficulty  in  maintaining  the  action 
on  the  part  of  the  plaintiff  or  any  other  person 
who  could  prove  himself  the  author  of  that  ar- 
ticle. The  declaration,  however,  expressly  dis- 
affirms the  authorship  of  the  plaintiff, and  seeks 
to  sustain  the  action  upon  the  assumption  that 
the  plaintiff  was  attacked  under  the  assumed 
name  of  the  author  ;  in  other  words,  that  the 
defendant,  while  assailing  the  professional 
character  of  the  author  of  that  article,  intended 
the  plaintiff.  It  is  not  pretended  that  there  is 
anything  in  the  expressions  used  indicating 
15*]  such  intent;  but  the  allegation  *is  put 
forth  by  way  of  inducement  in  the  declaration. 
In  addition  to  this  allegation,  the  history  of 
the  cases  of  three  patients  professionally  vis- 
ited by  the  plaintiff  are  given  in  the  introduc- 
tory part  of  the  declaration,  which  it  is  sup- 
posed were  referred  to  in  the  libel,  followed 
by  the  usual  colloquium  and  innuendoes.  Wheth- 
er these  averments  are  sufficient  to  make  the 
publication  in  question  a  libel  upon  the  plaint- 
iff, which  does  not  appear  to  be  one  on  the  face 
of  it,  is  a  material  point  in  the  case. 

The  doctrine  involved  in  this  point  is  most 
lucidly  and  satisfactorily  stated  by  Ch.  J.  De 
Grey,  who  delivered  the  unanimous  opinion 
of  all  the  judges  in  the  House  of  Lords,  in  the 
case  of  King  v.  Horne,  Cowp. ,  682;  his  opinion 
in  that  case  has  been  frequently  referred  to  as 
of  the  highest  authority  ever  since.  That  was 
an  information  against  the  defendant  for  pub- 
lishing a  libel;  and  the  question  presented  was, 
whether  the  writing  described  in  the  informa- 
tion was  sufficiently  stated  to  make  it  a  libel 
upon  the  government.  The  Chief  Justice,  after 
commenting  upon  the  degree  of  certainty  re- 
quired, observed:  "It  may  happen  that  a  writ- 
ing may  be  so  expressed,  and  in  such  clear  and 
unambiguous  words,  as  that  it  may  amount  of 
itself  to  a  libel.  In  such  a  case,  the  court  wants 
no  circumstances  to  make  it  clearer  than  it  is 
of  itself;  but  if  the  terms  of  the  writing  are 
general  or  ironical,  or  spoken  by  way  of 
allusion  or  reference,  although  every  man 
who  reads  such  a  writing  may  put  the  same 
construction  upon  it,  it  is  by  understand- 
ing something  not  expressed  in  direct  words, 
and  it  being  a  matter  of  crime,  and  the  party 
liable  to  be  punished  for  it,  there  wants  some- 
thing more.  It  ought  to  receive  a  judicial 
:sense  whether  the  application  is  just,  and  the 
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fact  or  nature  of  the  fact  on  which  that  de- 
pends is  to  be  determined  by  a  jury."  This  ex- 
position of  the  law  was  referred  to  and  ap- 
proved in  the  case  of  Van  Vechten  v.  Hopkins.  5 
Johns.,  221. 

The  same  principles  are  perhaps  more  fully 
stated  by  Baron  Alexander,  in  delivering  the 
opinion  of  the  judges  in  the  case  of  Hall  v. 
Blandy,  1  Young  &  J.,  480,  in  the  Court  of 
Exchequer.  He  observes,  where  that  which  is 
*termed  a  libel  does  not  necessarily  upon  [*  1 6 
the  face  of  it  impute  one,  it  is  required  to  con- 
nect it  with  certain  facts  by  way  of  induce- 
ment, in  order  that  so  explained  it  may  amount 
to  a  libel,  and  that  there  may  be  sufficient  cer- 
tainty, that  what  is  therein  stated  relates  to  the 
plaintiff  in  the  action.  If  the  plaintiff  is  re- 
ferred to  by  name,  that  is  sufficient.  The  same 
learned  judge  goes  on  :  "It  may  be  necessary 
to  state  in  the  introductory  part  of  the  declara- 
tion, 1.  The  extrinsic  circumstances  and  facts 
by  which  the  words  become  actionable;  2.  That 
the  words  relate  to  these  facts,  by  laying  a  col- 
loquium; and  3.  Connecting  averments,  called 
innuendoes,  by  which  such  parts  of  the  publi- 
cation as  want  explanation  are  referred  to  the 
introductory  facts.  By  this  process,  the  ex- 
trinsic facts  incorporated  as  it  were  into  the 
defendant's  publication,  become  an  integral 
part  of  the  plaintiff's  case,  and  the  whole  forms 
one  entire  slanderous  charge  upon  the  face  of 
the  record." 

From  these  rules  of  pleading,  as  well  as  from 
the  nature  of  the  action  itself,  it  is  obvious  that 
the  publication  must  describe  the  plaintiff  with 
sufficient  certainty  to  enable  his  personal  ac- 
quaintances.on  reading  it,  to  apply  to  him  the 
slanderous  imputations;  if  not,  however  gross 
the  charges,  it  is  no  libel  upon  him — no  more 
than  a  libel  published  in  a  foreign  language, 
which  is  not  actionable  unless  it  is  averred  that 
the  hearers  understood  it.  Cro.  Eliz.,  496,  865; 
2Saund.Pl.  &Ev.,795.  When  the  words  are  ob- 
scure and  equivocal, and  do  not,  per  se,  import 
slanderous  imputations,  or  point  them  to  the 
plaintiff  and,  therefore,  require  explanation  by 
reference  to  extrinsic  matters,  such  explanation 
is  not  for  the  purpose  of  showing  the  intent  of 
the  defendant  to  calumniate  the  plaintiff,  be- 
cause that  alone  would  do  him  no  harm,  but 
to  show  that  he  had  accomplished  such  intent; 
that  the  words  as  used  and  understood  by  the 
hearers  fixed  upon  him  the  charges.  Then, 
though  he  is  not  expressly  designated  (which 
of  itself  would  be  sufficient)  with  the  aid  of 
the  extrinsic  matter,  the  libel  becomes  certain 
as  to  the  individual  intended,  and  its  publica- 
tion equally  injurious  to  his  character.  In  the 
language  of  Baron  Alexander,  the  extrinsic 
facts  become  incorporated  into  the  *de  [*17 
fendant's  publication,  are  an  integral  part  of 
the  plaintiff's  case,  and  the  whole  forms  one 
entire  slanderous  charge.  In  the  case  of  Gold- 
stein v.  Fosx.  4  Bing.,  489,  the  libel  consisted  of 
a  letter  addressed  to  the  members  of  a  certain 
society  for  the  protection  of  trade  against 
swindlers  and  sharpers  by  their  secretary,  in 
which  the  plaintiff  was  designated  as  one  who 
was  reported  to  the  society  as  improper  to  be- 
come a  member  :  innuendo,  that  the  plaintiff 
was  a  swindler  and  sharper.  After  verdict  for 
the  plaintiff,  the  judgment  was  arrested,  upon 
the  ground  that  there  were  not  facts  enough 
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upon  the  record  to  show  that  the  construction 
put  upon  the  libelous  words  by  the  innuendo 
was  the  sense  in  which  they  were  employed  by 
the  defendant.  The  words  did  not  import  that 
the  plaintiff  was  a  swindler,  and  an  allegation 
of  some  fact  was  required  to  prove  they  were 
used  in  that  sense.  If,  says  Best,  Ch.  J.,  the 
declaration  had  gone  on  to  aver  that  it  was  the 
custom  of  the  society  to  designate  swindlers  by 
the  term  "improper  persons,"  the  innuendo 
might  have  been  sufficient.  The  learned  Chief 
Justice  no  doubt  intended  a  custom  of  the  so- 
ciety known  to  the  public — at  all  events.known 
to  the  members  of  the  society  ;  and  then  such 
persons  reading  the  letter  would  understand 
the  term,  and  as  imputing  the  character  given 
by  the  innuendo. 

This  part  of  the  case  may  be  further  illus- 
trated by  the  libel  under  consideration.  After 
referring  to  the  article,  M.  B.,  the  writer,  says: 
"  At  first  we  supposed  it  was  written  by  a  cel- 
ebrated surgeon  of  whisky  memory  ;  but  on 
our  second  perusal,  we  changed  our  opinion, 
and  concluded  it  was  from  the  pen  of  a  noted 
steam  doctor."  The  plaintiff  has  set  out,  by 
way  of  innuendo,  that  he  was  intended  by  the 
terms  "  surgeon  of  whisky  memory,"  and 
"  steam  doctor."  Now,  an  innuendo  may  ap- 
ply what  is  already  expressed,  but  cannot  add 
to,  enlarge  or  change  the  sense  of  the  previous 
words.  1  Saund.,  243,  n. ;  2  Sulk.,  513;  9 
East,  93  ;  2  Saund.  PI.  &  Ev.,  799  ;  5  Johns., 
221  ;  De  Grey,  Ch.  J.,  in  King  v..  Home,  p. 
684,  says  it  is  only  used  as  a  word  of  explana- 
tion ;  it  cannot  extend  the  sense  of  the  expres- 
18*J  sions  *beyond  their  own  meaning,  unless 
something  is  put  upon  the  record  for  it  to  ex- 
plain. In  this  case,  I  am  unable  to  find  any- 
thing upon  the  record,  any  introductory  mat- 
ter, authorizing  or  warranting  the  inference 
drawn,  that  the  words  above  used  meant  the 
plaintiff.  It  will  not  be  pretended  that  he  is 
designated  by  their  common  and  natural  mean- 
ing; and  if  not,for  aught  that  appears  in  the  dec- 
laration, they  may  apply  to  anyone  else  as  well 
as  to  him.  This  plain  and  natural  meaning  can- 
not be  varied  by  the  innuendo,  unless  there  is 
some  previous  fact  or  circumstance  alleged 
which,  in  connection  with  the  terms,  fix  the 
meaning  imputed  to  them.  If,  in  the  iutro 
ductory  part  of  the  declaration,  it  had  been 
averred  that  the  plaintiff  was  known  in  the 
community  by  the  names  of  the  "surgeon  of 
whisky  memory,"  or  "  steam  doctor,"  or  that 
the  defendant  had  been  in  the  habit  of  giving 
him  these  appellations  in  his  neighborhood  or 
among  his  associates,  by  reason  of  which  he 
was  thus  known,  then  the  innuendo  in  connec- 
tion with  such  averments  would  be  warranted; 
and  supposing  the  facts  to  be  proved,  would 
establish  a  case  showing  the  plaintiff  libeled 
under  those  names.  When  referred  to  by  these 
appellations.he  would  be  as  well  known  by  his 
acquaintances  as  if  his  proper  name  had  been 
used  ;  and  if  libeled  under  either,  or  both  of 
them,  they  would  readily  understand  the  per- 
son intended.  The  true  question  in  cases  of 
this  kind  was  put  to  the  jury  by  Ch.  J.  Abbott, 
in  Bourke  v.  Warren,  2  Carr.  &  P.,  307.  "  The 
question  for  your  consideration,"  he  said,  "  is 
whether  you  think  the  libel  designates  the 
plaintiff  in  such  a  way  as  to  let  those  who  knew 
him  understand  that  he  was  the  person  meant. 
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It  is  not  necessary  that  all  the  world  should 
understand  the  libel ;  it  is  sufficient  if  those 
who  knew  the  plaintiff  can  make  out  that  he 
is  the  person  meant."  See,  also,  Fisher  v. 
Clement.  10  Barn.  &  C.,  472.  From  the  fore- 
going view  of  the  law,  it  is  manifest  the  in- 
troductory averment  in  the  first  count,  that 
the  defendant  falsely  stated  and  declared  that 
the  plaintiff  was  the  author  of  the  article  signed 
M.  B.  cannot  help  out  the  want  of  certainty  in 
the  libel  as  to  the  person  intended.  It  may 
show  that  the  defendant  had  the  *plaintiff  [*  1  $> 
in  view  when  he  wrote  it,  and  that  he  intended 
to  libel  him;  but  it  by  no  means  shows  that  he 
parried  into  complete  effect  such  intent.  The 
intent  of  the  defendant  or  of  the  publication  is 
material  only  when  connected  with  the  ten- 
dency of  the  libel,  and  that  must  be  such  as 
clearly  to  import  injurious  imputations  upon 
the  character  of  the  plaintiff.  10  Barn.  &  C., 
119.  I  do  not  say  but  that  if  the  defendant  had 
given  out  that  the  plaintiff  was  the  author  of 
the  article  signed  M.  B.,  and  that  fact  was  thus 
known  and  understood  in  the  community,  and 
the  defendant  afterwards  libeled  the  plaintiff 
under  that  appellation,  the  plaintiff  might  have 
so  declared  as  to  maintain  the  action.  No  such 
case,  however,  is  presented,  and  an  opinion  is 
not  called  for  on  the  point. 

Again;  the  attempt  to  show  that  the  plaint- 
iff was  the  person  intended  by  the  libel,  by 
means  of  the  history  of  the  cases  of  the  three 
patients,  set  forth  as  introductory  matter  in 
the  declaration,  is  equally  as  unsatisfactory  as 
the  one  just  examined.  I  am  not  sure  these 
cases  were  given  for  the  purpose  of  identify- 
ing the  plaintiff  as  the  person  calumniated,  but 
rather  with  a  view  of  proving  the  publication 
itself  libelous.  The  plaintiff,  however,  has  a 
right  to  use  them  in  either  or  both  aspects  of  the 
case.  There  is  nothing  in  this  introductory 
matter,  together  with  the  innuendoes,  tending 
to  show  that  the  person  of  either  of  these  pa- 
tients was  described  in  the  libel,  or  by  which 
any  one  reading  it  could  understand  they  were 
alluded  to— no  name,  locality,  or  circumstance 
of  the  remotest  bearing,  affording  a  clue  to  the 
individuals  who  had  suffered  under  "wrong 
notions  concerning  their  diseases."  The  cer- 
tainty with  which  they  are  supposed  to  be  des- 
ignated, turns  exclusively  upon  the  alleged 
identity  of  the  diseases  or  ailments.  The  cases 
mentioned  in  the  publication  are:  1.  An  injured 
arm,  a  dislocation  of  the  elbow  left  unreduced 
so  long  that  the  use  of  the  joint  was  lost;  2.  A 
malignant  disease  of  the  eye-lid,  which  might 
at  first  have  been  removed  by  a  trifling  opera- 
tion, but  was  left  till  it  was  feared  the  whole 
eye  must  be  extirpated;  3.  A  dislocation  of  the 
shoulder,  by  which  the  patient  lost  his  life. 
Satterly,  a  patient  of  the  plaintiff,  who  had  an 
*injured  arm,  supposed  to  be  referred  to  [*2O 
as  one  of  the  cases,  does  not  appear  to  have  had 
a  dislocation  of  the  elbow  nor  a  useless  joint. 
The  only  identity  in  the  two  cases  is,  that  each 
had  an  injured  arm.  The  rest  of  the  descrip- 
tion in  the  libel  is  not  common  to  both  and, 
therefore,  tends  to  disprove  the  identity.  In  re- 
spect to  Pierson.who  had  the  dislocated  should 
er,  he  was  not  the  patient  of  the  plaintiff,  but 
of  a' Dr.  Cummiugs;  and  as  to  Mrs.  Edwards, 
it  does  not  appear  that  she  was  the  plaintiff's 
patient,  or  that  the  plaintiff  had  been  called  to- 
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examine,  professionally,  the  blemish  upon  her 
eye  lid.  Now  the  plaintiff  supposes  he  has  been 
libeled  in  his  professional  character  in  respect 
to  his  attendance  and  services  in  these  three 
cases;  and  he  asks  the  court  to  infer  this  from 
the  resemblance  between  them  and  the  cases 
mentioned  in  the  publication.  But  in  order  to 
lay  a  plausible  foundation  for  this  conclusion, 
it  would  seem  that  the  plaintiff  should  show  at 
least  they  were  his  patients,  and  that  he  was  re- 
sponsible for  the  prescriptions  and  treatment. 
What  good  reason  has  he  to  suspect  that  he 
was  alluded  to,  professionally,  through  the 
medium  of  these  cases,  upon  reading  the  pub- 
lication, if,  in  fact,  cases  of  patients  are  de- 
scribed who  were  not  under  his  care?  I  do  not, 
however,  deem  it  important  to  pursue  this 
course  of  observation,  because  if  the  cases  as 
described  in  the  introductory  part  of  the  dec- 
laration and  the  libel  were  identical, they  would 
fall  far  short  of  pointing  out  the  plaintiff  with 
the  certainty  required,  or  fixing  upon  the  publi- 
cation a  defamatory  character.  Hundreds  of 
physicians  and  surgeons  may  have  had  cases, 
in  the  course  of  their  professional  services,  cor- 
responding as  closely  with  those  described  in 
the  libel  as  the  above.  A  dislocated  elbow,  or 
shoulder,  or  disease  of  the  eye-lid,  are  not  of 
uncommon  occurrence.  So  long  as  the  identity 
rests  entirely  in  the  description  of  the  cases, 
without  in  some  way  designating  the  individ- 
ual patient,  it  will  be  illusory  and  inconclusive. 
Judge  Van  Ness,  in  delivering  the  opinion  of 
the  court  in  Van  Vechten  v.  Hopkins,  concedes 
that  cases  exist  in  which  the  words,  in  them- 
selves, were  held  to  be  so  vague  and  uncertain 
as  that  it  could  not  be  intended  they  were 
21*]  *spoken  of  any  person,  and  that  for 
that  reason  they  could  not  be  made  action- 
able by  an  averment.  One  of  the  cases  referred 
to  maybe  found  in  Cro.  Eliz.,  496,  where  the 
charge  was:  "  My  enemy  (meaning  the  plaint 
iff)  is  an  extortioner."  Though  the  words  were 
alleged  to  have  been  spoken  of  the  plaintiff, 
the  court  say  it  is  not  material,  for  it  could  not 
appear  so  to  those  that  heard  them.  Sir  John, 
Bourne's  case  is  there  referred  to,  where  three 
persons  were  witnesses  against  him,  and  he 
said:  "One  of  you  is  perjured, "and  it  was  ad- 
judged no  action  could  be  sustained.  In  James 
v.  Rattich,  4  Rep.,  17,  it  was  resolved  two 
things  were  requisite  in  every  action  of  slan- 
der: 1.  That  the  person  who  is  scandalized  is 
certain;  2.  That  the  scandal  is  apparent  by  the 
words  themselves.  Several  examples  of  uncer- 
tainty are  then  given.  See,  also,  1  Vin.,  507. 
Judge  Van  Ness  distinguished  between  these 
cases  and  the  one  then  under  consideration, 
where  the  words  in  themselves  amounted  to  a 
libelous  charge  upon  some  particular  person, 
but  where  that  person  was  so  ambiguously  de 
scribed  as  that  without  the  aid  of  extrinsic 
facts,  his  identity  could  not  be  ascertained,  but 
where,  by  the  introduction  of  proper  aver- 
ments and  a  colloquium,  the  words  might,  not- 
withstanding, be  rendered  sufficiently  certain 
to  maintain  an  action.  We  have  before  made 
all  the  observations  on  this  part  of  the  case 
deemed  necessary.  See,  also,  the  opinion  of 
Mr.  J.  Spencer  in  8.  C.,  p.  228. 

The  above  view  of  this  case, though  confined 
chiefly  to  the  1st  count,  is  equally  applicable 
to  the  2d,  3d  and  7th  counts.  The  8th,  9th  and 
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10th  counts  are  somewhat  differently  con- 
structed and  require  a  brief  consideration.  In 
these  counts  the  plaintiff  does  not  insist  that 
he  was  alluded  to  as  the  author  of  the  article 
signed  M.  B. ;  but  concedes  that  a  steam  doctor 
was  the  author,  agreeably  to  the  charge  in  the 
libel.  He,  however,  insists  that  he  was  alluded 
to  by  the  expression  "surgeon  of  whisky 
memory,"  and  that  he  was  the  physician  and 
surgeon  alluded  to  and  intended  by  the  defend- 
ant, and  that  his  three  cases  were  those  de- 
scribed as  having  fallen  under  the  observation 
of  the  author  of  the  article  signed  M.  B. ;  by 
reason  of  all  *  which  he  was  defamed  in  [*22 
his  professional  character  of  physician  and 
surgeon.  Now,  as  before  observed  in  the  ex- 
amination of  the  other  class  of  counts,  there  is 
nothing  upon  the  record  authorizing  the  infer- 
ence that  the  plaintiff  was  alluded  to  by  the 
expression  surgeon  of  whisky  memory.  Such 
is  not  the  natural  meaning  of  the  terms,  and 
the  innuendo  cannot  enlarge  or  alter  it,  unless 
there  is  some  matter  set  forth  showing  that 
such  expressions  are  understood  in  the  com- 
munity, or  by  the  plaintiff's  acquaintances,  to 
refer  to  him.  The  pleader  in  the  innuendo 
avers  that  the  defendant  meant  and  intended 
by  this  expression  to  have  it  understood  that 
the  plaintiff  was  guilty  of  malpractice,  in  the 
aforesaid  case  of  Pierson,  by  administering 
whisky  to  him  and  that  the  memory  of  such 
malpractice  rested  in  the  minds  of  the  citizens 
of  the  neighborhood.  But  we  find  nothing  in 
the  libel  or  extrinsic  facts  set  forth  to  warrant 
this  conclusion;  nothing  by  which  it  appears 
that  the  neighborhood  could  understand  the 
meaning  thus  imputed  to  the  expressions.  It  is 
not  even  averred,  in  the  introductory  part  of 
the  declaration,  that  whisky  was  administered 
by  the  plaintiff  to  Pierson;  but,  on  the  contra- 
ry, that  it  was  done  in  his  absence  and  against 
his  advice  ;  or  what  is  more  material,  it  is  not 
averred  that  he  had  acquired  in  the  neighbor- 
hood the  cognomen  here  given.  How  could 
the  readers  or  hearers  of  the  libel  understand 
the  plaintiff  was  alluded  to,  if  no  such  appella- 
tion had  attached  to  him,  and  it  was  given  in 
the  libel  for  the  first  time?  The  error  of  the 
pleader  is,  in  supposing  it  to  be  enough  to  en- 
title the  plaintiff  to  maintain  the  action,  that 
the  defendant  intended  to  libel  him.  We  have 
before  endeavored  to  show  that  this  is  a  mis- 
take. The  tendency  of  the  libel  must  be  such 
that  persons  reading  it  will  receive  an  impres-' 
sion  injurious  to  his  character;  whatever  may 
be  the  intent,  if  such  is  not  the  effect  of  the 
publication,  it  is  not  libelous.  These  observa- 
tions are  equally  applicable  to  the  innuendo 
that  the  plaintiff  was  the  surgeon  and  physician 
alluded  to  and  intended  by  the  defendant  in 
the  libel.  The  only  extrinsic  facts  set  forth 
which  can  be  supposed  to  warrant  this  mean- 
ing, are  the  cases  of  the  three  patients  described 
in  the  introductory  *part  of  the  1st  count.[*23 
Physician  and  surgeon,  used  in  the  libel,  are 
general  terms  and,  of  themselves,  have  no 
more  allusion  to  the  plaintiff  than  to  any  other 
member  of  the  profession.  Something"  more, 
therefore,  is  requisite  to  designate  him  :  the 
history  of  these  three  patients  is  relied  on,  and 
that  they  are  those  ^particularly  described  in 
the  publication.  I  h'ave  already  made  all  the 
remarks  on  this  point  which  I  think  necessary, 
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Upon  the  whole,  the  great  and  radical  defect 
in  all  these  counts  is  that  assuming  every  fact 
stated  in  them  to  be  proved,  the  plaintiff  does 
not  show  that  he  has  been  libeled.  He  is  not 
alluded  to  by  name,  and  the  extrinsic  facts  and 
circumstances  stated  to  warrant  the  conclusion 
that  he  was  the  person  referred  to  under  the 
terms  "surgeon  of  whisky  memory,  steam  doc- 
tor, physician  and  surgeon,"  or  "author  of  the 
article  M.  B.,"  are  wholly  insufficient.  With 
the  aid  of  all  this  introductory  matter,  neither 
count  presents  a  case  showing  to  the  court  that 
any  person  reading  the  libel  could  thus  under- 
stand the  expressions.  Without  this,  no  in- 
jurious impression  could  be  made  upon  his 
mind  respecting  the  character  of  the  plaintiff, 
professional  or  otherwise;  the  publication  can- 
not, therefore,  be  a  libel  upon  him. 

The  special  pleas  are  defective  and  consti- 
tute no  legal  defense  to  the  several  counts  to 
which  they  are  put  in.  The  plaintiff  did  not 
seek  to  maintain  the  action  in  either  of  them 
upon  the  ground  that  he  was  the  author  of  the 
article  signed  M.  B. ;  on  the  contrary,  each 
count,  either  expressly  or  impliedly,  concedes 
that  he  was  not.  It  was  no  answer,  therefore, 
to  say  that  he  was  not  the  author.  The  pleas 
presented  no  issue  for  trial,  and  left  undefend- 
ed the  gravamen  of  the  counts. 

Under  the  rule  laid  down  in  Wheeler  v.  Cur- 
tis, 11  Wend.,  653,  it  was  urged  that  the  de- 
fendant here  having  pleaded  the  general  issue 
to  all  the  counts.'could  not  go  back  and  object 
to  the  declaration.  Such  an  opinion  was  ex- 
pressed by  me,  though  it  was  not  material  to 
the  decision  of  that  case;  the  principle,  how- 
ever, has  since  been  followed.  It  is  well  set- 
tled that  a  defendant  cannot  both  plead  and 
demur  to  the  same  count.  The  one  may  be  a 
24*]  denial  of  the  *facts,  the  other  is  an  ad- 
mission of  them,  and  a  question  of  law  is  raised 
and  referred  to  the  court  whether  the  plaintiff 
has  shown  a  cause  of  action.  The  one  issue 
is  determined  by  a  jury,  and  the  other  by  the 
court.  Now  it  seems  to  be  inconsistent  for  the 
court  to  maintain  the  above  rule,  and  at  the 
same  time  permit  the  defendant  indirectly  to 
evade  it.  This  he  certainly  may  do,  under  the 
rule  contended  for,  by  first  pleading  the  gen- 
eral issue,  and  then  a  defective  special  plea  to 
the  same  count;  for  on  a  demurrer  to  the  plea, 
the  defendant  may  go  back  to  the  count  and 
avail  himself  of  every  objection  that  could  be 
made  to  it  on  a  general  demurrer.  He  thus 
has  the  benefit  of  the  general  issue,  and  of  a 
general  demurrer  to  the  same  count — a  viola- 
tion of  one  of  the  first  rules  of  pleading.  I 
am  aware  of  the  reason  given  for  this  indirect 
use  of  the  demurrer  to  the  plea,  namely,  that  it 
is  convenient,  and  a  saving  of  time  and  ex- 
pense, thus  summarily  to  test  the  goodness  of 
the  count;  otherwise  the  defendant,  after  trial, 
would  be  driven  to  a  writ  of  error,  or  motion 
in  arrest  of  judgment.  Undoubtedly,  there  is 
much  force  in  this  consideration,  and  if  the 
rule  should  be  confined  to  such  cases  and  such 
only,  though  inconsistent  with  a  fundamental 
rule  of  pleading,  it  would  be  unobjectionable; 
but  when  extended  to  all  cases  of  substantial 
defects  in  the  pleading  which  may  be  reached 
by  general  demurrer,  a  large  class  are  embraced 
that  are  cured  by  the  verdict,  both  at  common 
law  and  by  the  Statute  of  Amendments.  When 
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there  is  upon  the  record  a  plea  to  the  count 
raising  an  issue  to  be  tried  by  the  jury,  and 
the  count  is  sufficient  to  sustain  the  verdict  for 
the  plaintiff  after  judgment,  there  is  not  the 
slightest  reason  of  convenience  or  justice,  for 
permitting  it  to  be  thus  indirectly  attacked. 
If  the  party  wished  to  avail  himself  of  these 
defects,  he  should  have  demurred  in  the  first 
instance.  If  he  chooses  to  plead,  good  sense 
and  fair  practice  require  no  objection  should 
be  permitted  to  the  declaration  which  a  ver- 
dict would  cure.  Convenience  and  economy 
of  time  and  expense  may,  and  I  think  will, 
justify  the  departure  from  the  settled  rule  that 
a  plea  and  demurrer  cannot  be  put  into  the 
same  count,  by  this  indirect  practice,  in  the 
case  of  defects  not  cured  by  *the  verdict.  [*25 
The  rule,  therefore,  as  stated  in  Wheeler  v. 
Curtis,  should  have  been  accompanied  with 
this  qualification. 
Libel— Pleading.  Changed  by  code— 16  How.  Pr., 

Cited  in— 19  Wend.,  299 :  23  Wend.,  434 :  2  Hill.  509 ; 
5  How.  Pr.,  174;  44  Super.,  69;  1  Blatchf.,  591. 

Defective  declaration— How  may  be  attacked.  Ex- 
plained—4  Denio.,  66,  68. 

Cited  in— 25  Wend.,  611 ;  1  Denio.,  358  ;3  Denio.,  69; 
4  Abb.  Pr.,  380. 


RICKARD  v.  STANTON. 

Contract  to  Perform  Labor  on  Land— Fraudu- 
lent Representations — Statute  of  Frauds. 

Where  a  party,  by  a  fraudulent  representation  of 
being  the  owner  of  land,  induced  another  to  bestow 
labor  upon  it  in  the,  expectation  of  enjoyinsr  the 
property  as  a  joint  owner,  the  latter  party,  on  dis- 
covery of  the  fraud,  may  abandon  the  contract  un- 
der which  the  labor  was  performed,  and  recover  on 
the  common  count  of  indebitatus  assumpsit,  the 
value  of  the  work  done. 

It  is  no  objection,  in  such  case,  that  the  contract 
is  for  an  interest  in  lands  and  is  not  in  writing. 

Citations-2  Mass.,  415;  2  Kent,  Com..  409,  470:  11 
Wend.,  477;  2  Wend.,  303;  5  Cow.,  587:  15  Johns., 
503:  13  Wend.,  54. 

ERROR  from  the  Montgomery  C.  P.  Stan- 
ton  sued  Rickard  in  asmmpsit,  declaring 
for  work,  labor  and  services.  The  defendant 
pleaded  the  general  issue.  The  cause  was  heard 
by  referees,  who  made  a  report  in  favor  of  the 
plaintiff  for  $371.78.  Besides  the  general  re- 
port, the  referees  made  a  special  report  of  the 
evidence  adduced  before  them ;  from  which  it 
appeared  that  a  parol  contract  had  been  en- 
tered into  between  the  parties,  whereby  it  was 
agreed  that  the  plaintiff  should  erect  a  saw-mill 
on  a  certain  lot,  represented  by  the  defendant 
as  belonging  to  him;  the  defendant  to  furnish 
timber  and  plank  and  to  advance  $100  in  cash, 
and  the  plaintiff  to  do  all  the  work  and  labor 
necessary  in  the  erection  of  the  mill,  and  after 
the  completion  of  it,  the  parties  to  be  joint 
owners  thereof.  The  terms  upon  which  the 
mill  should  be  occupied  after  its  completion 
were  also  agreed  upon.  The  plaintiff  com- 
menced and  proceeded  in  the  building  of  the 
mill,  but  before  its  completion  ascertained  that 
the  defendant  did  not  own  the  lot  upon  which 
it  was  erected,  whereupon  he  abandoned  the 
contract  and  brought  his  action  to  recover  the 
value  of  his  labor.  On  the  hearing  before  the 
referees  it  was  proved  that  at  the  time  of  the 
making  of  the  contract  the  lot  did  not  belong 
to  the  defendant,  and  that  subsequent  to  the 
contract  it  was  purchased  from  the  owners  by 
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26*]  a  third  person,  *with  the  approbation  of 
the  defendant.  The  C.  P.  of  Montgomery  ren- 
dered judgment  for  the  plaintiff  on  the  special 
report  of  the  referees.  The  defendant  sued 
out  a  writ  of  error. 

Mr,  D.  F.  Sacia,  for  plaintiff  in  error,  in- 
sisted that  the  contract  being  for  an  interest  in 
lands  and  not  being  in  writing,  there  could  be 
no  recovery  upon  it;  that  at  all  events  the 
plaintiff  was  not  entitled  to  recover  on  the  gen- 
eral count  of  indebitatus assumpsit  for  work  and 
labor,  but  should  have  declared  specially.  He 
also  urged  various  other  considerations  to  show 
that  the  plaintiff  ought  not  to  have  had  a  re- 
port in  his  favor. 

Mr.  D.  Eacker,  for  defendant  in  error,  in- 
sisted that  the  defendant  below  never  having 
had  the  ability  to  perform  his  part  of  the  agree- 
ment, was  not  at  liberty  to  urge  the  existence 
of  the  agreement  in  opposition  to  a  recovery, 
but  was  bound  to  pay  whatever  was  justly  due 
to  the  plaintiff;  and  that  having  been  guilty  of 
a  fraudulent  representation  in  respect  to  his 
ownership  of  the  property,  the  plaintiff  might 
abandon  the  contract  and  recover  for  the  labor 
performed  under  the  common  counts.  In  sup- 
port of  these  propositions  he  cited  2  Esp.  N. 
P.,  637;  Id.,  521;  1  Id.,  267;2Keut,  Com.,  469; 
Pow.  Cont..  246;  5  T.  R,  716;  12  Johns.,  274: 
13  Wend.,  54. 

By  the  Court,  Cowen,  J.  No  objection  to 
the  declaration  was  macte  in  the  court  below. 
It  is  raised  here  for  the  first  time,  and  comes 
too  late.  I  should  think,  however,  it  is  the 
proper  declaration  for  this  case.  The  defend- 
ant below  drew  in  the  plaintiff  below  to  per- 
form labor,  on  a  fraudulent  representation  that 
he  had  a  title  to  the  land  upon  which  the  mill 
was  to  be  erected,  and  could  communicate  a 
right  to  the  defendant  below  as  a  tenant  in 
common.  On  discovering  that  the  defendant 
had  not  title,  the  plaintiff  below  rescinds  the 
contract,  and  sues  in  general  indebitatus  as- 
sumpsit.  That  he  may  do.  The  law  will  im- 
ply a  promise  to  pay  for  the  labor,  Whipple  v. 
27*]  Dow,  2  Mass.,  415,  *on  the  same  principle 
that  it  would  raise  a  promise  to  repay  money 
advanced  on  such  a  fraudulent  representation. 
See  2  Kent,  Com.,  469,  470,  and  cases  cited. 

We  cannot,  on  error  from  the  C.  P.,  look 
into  the  weight  of  evidence  as  to  the  fraud;  or 
judge  whether  too  much  has  been  allowed  as 
the  value  of  the  labor.  See  11  Wend.,  477;  2 
Id..  303;  5  Cow.,  587. 

The  objection  that  the  contract  was  within 
the  Statute  of  Frauds  is  not  available.  The 
action  is  not  for  breach  of  a  contract  to  con- 
vey land,  but  for  the  value  of  services  which 
the  plaintiff  below  was  fraudulently  drawn  in 
to  perform.  This  was  under  a  contract  by 
parol  and,  therefore,  void  at  law,  it  is  true; 
but  the  plaintiff  below  might  have  enforced  a 
performance  of  the  oral  contract  by  bill  in 
equity,  had  the  defendant  been  owner.  In- 
stead of  that,  he  draws  the  plaintiff  in  to  com- 
mit a  trespass  upon  another.  The  least  the 
plaintiff  is  entitled  to,  is  a  full  compensation 
for  his  labor.  It  has  long  been  settled,  that 
though  a  promise  to  pay  the  debt  of  a  third 
person  is  void  by  the  Statute  of  Frauds,  yet  a 
fraudulent  misrepresentation  as  to  his  circum- 
stances is  the  ground  of  an  action.  Money 
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paid  on  a  parol  contract,  to  purchase  land, 
may  be  recovered  back,  on  the  ground  that 
such  contract  being  void,  there  is  a  failure  of 
consideration.  Ricev.  Peet,  15  Johns.,  503;  per 
Savage,  Ch.  J.,  in  Thayer  v.  Rock,  13  Wend.,  54. 

Judgment  affirmed. 

Cited  in— 3  Daly,  96. 
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Sales  at  Auction— Auctioneer,  is  Agent  of  both 
Parties — His  Memorandum  Sufficient,  within 
Statute  of  Frauds,  to  Charge  Purchaser — 
What  Memorandum  must  Show — Sale  of 
Church  Pew — Interest  in  Church  Pew,  is  an 
Interest  in  Real  Estate. 

In  a  sale  of  property  at  auction,  the  auctioneer  is 
the  agent  of  both  parties,  and  the  entry  made  by 
him  of  the  name  of  a  purchaser,  and  of  the  sum  bid. 
is  a  sufficient  signing-  or  subscription  of  the  mem- 
orandum, within  the  meaning:  of  the  Statute  of 
Frauds,  to  charge  the  purchaser. 

Such  memorandum,  to  be  valid,  must  contain 
everything:  necessary  to  show  the  contract  between 
the  parties,  so  that  there  be  no  need  of  parol  proof 
to  explain  the  intention  of  the  parties,  or  the  terms 
of  the  agreement ;  and  it  was  accordingly  held  in 
this  case,  where  a  pew  in  a  church  was  sold  at  auc- 
tion to  the  defendant,  and  the  only  memorandum 
of  the  sale  was  an  entry  made  by  the  auctioneer  on 
a  chart  or  plan  of  the  ground  floor  of  the  church, 
exhibited  at  the  auction,  of  the  name  of  the  pur- 
chaser and  of  the  sum  bid  by  him,  that  the  mem- 
orandum was  not  sufficient  within  the  requirements 
of  the  statute ;  although,  at  the  time  of  the  auction, 
a  written  or  printed  advertisement,  containing1  the 
conditions  of  sale,  was  exhibited  and  read  to  the 
purchasers. 

The  interest  of  a  party  in  a  pew  in  a  church,  al- 
though a  limited  and  qualified  interest,  is  an  inter- 
est in  real  estate,  and  a  contract  for  a  pew  for  a 
period  extending  beyond  one  year  is  void,  unless 
reduced  to  writing. 

Whether  it  is  necessary  to  the  validity  of  a  con- 
tract for  the  purchase  of  lands,  that  it  should  be  re- 
duced to  writing  and  subscribed  by  the  purchaser, 
qucere. 

Citations-1  R.  L.,  75,  sec.  11 ;  2  R.  S.,  135,  sees,  8, 9 : 
2  Taunt..  46  :  4  Johns.  Ch.,  666,  667  ;  12  Johns.,  102  ; 
14  Johns.,  486 ;  3  Johns.,  399,  419 ;  7  East,  558. 

THIS  was  an  action  of  assumpsit,  brought  to 
recover  the  price  of  a  pew  in  a  church, 
sold  to  the  defendant  at  vendue,  tried  at  the 
Tompkins  Circuit  in  June,  1834.  Previous  to 
the  erection  of  the  church,  a  chart  was  made, 
exhibiting  a  plan  of  the  pews  on  the  floor  of 
the  church  as  intended  to  be  constructed,  dis- 
tinguished by  numbers-,  and  a  public  auction 
was  held  for  the  sale  of  the  pews,  at  which  the 
plan  was  exhibited;  at  the  same  time  was  ex- 
hibited a  written  or  printed  advertisement  con- 
taining the  conditions  of  sale,  which  were,  that 
the  sums  bid  for  the  pews  were  to  be  paid  in 


NOTE.— 1.  Statute  of  Frauds  —  Memorandum  of 
auctioneer  binds  purchaser.  2.  Church  pewa— Prop- 
erty in  —A  sale  at  auction  is  within  the  Statute  of 
Frauds.  Burke  v.  Haley,  7  111.,  614;  Brent  v.  Green, 
6  Leigh,  16;  Hinde  v.  Whitehouse,  7  East,  558;  Walk- 
er v.  Constable,  1  Bos.  &  P.,  306. 

The  auctioneer  te  the  agent  of  both  parties,  and  his 
memorandum  of  the  sale  and  its  terms,  made  and 
signed  by  him,  binds  the  purchaser  within  the  stat- 
ute of  frauds. 

M'Corab  v.  Wright,  4  Johns.  Ch.,  650  ;  Coles  v. 
Browne,  10  Paige,  528:  Morton  v.  Dean,  13  Met.,  385: 
Walker  v.  Hening,  21  Gratt,  678 ;  Pike  v.  Balch,  28 
Me.,  302 ;  Gill  v.  Hewett,  7  Bush,  10 ;  Bird  v.  Boult- 
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quarterly  installments — the  payment  of  the  last 
installment,  however,  to  be  deferred  until  the 
church  should  be  completed;  which  conditions 
of  sale  were  read  to  the  purchasers  at  the 
auction.  One  of  the  trustees  of  the  church 
acted  as  auctioneer,  and  another  person  as  his 
clerk.  The  defendant  bid  $60  for  the  pew 
designated  on  the  plan  as  No.  74;  it  was  struck 
off  to  him,  and  the  clerk  of  the  auctioneer 
29*]  *wrote  the  name  of  the  defendant  and 
the  price  bid  by  him  for  the  pew  on  the  plan 
or  chart  of  the  pews.  The  defendant  delivered 
notes  to  the  amount  of  about  $30  to  the  auc- 
tioneer to  collect,  and  apply  the  proceeds 
towards  payment  for  the  pew,  who  collected 
about  $8  of  the  amount.  The  sale  of  the  pews 
took  place  in  1829  or  1830,  and  the  church  was 
finished  in  about  a  year  after  the  vendue.  In 
1832  the  defendant  was  offered  a  deed  for  the 
pew  purchased  by  him,  which  he  refused  to 
accept;  and  it  was  again  tendered  to  him  im- 
mediately previous  to  the  commencement  of 
this  suit  In  Oct.,  1833,  when  he  again  refused 
to  accept  it.  The  defendant  insisted  that  the 
fcale  was  void  within  the  Statute  of  Frauds, 
and  on  that  ground  moved  for  a  nonsuit — 
which  motion  was  overruled  by  the  presiding 
judge.  The  defendant  then  proved  a  mort- 
jwge  for  $'^50,  eiven  by  the  plaintiffs  to  a  Mr. 
Hoyt  in  1827,  upon  the  lot  upon  which  the 
church  was  built,  and  also  proved  a  judgment 
against  them  for  upwards  of  $4,000  in  favor 
of  a  Mr.  Mott.  The  plaintiffs  proved  that  the 
mortgage  was  paid  in  the  fore  part  of  1832, 
and  that  the  judgment  was  satisfied  in  1883, 
previous  to  the  commencement  of  this  suit. 
The  defendant  objected  to  proof  of  the  satis- 
faction of  the  mortgage  and  judgment,  unless 
notice  of  the  same  was  brought  home  to  him 
previous  to  or  at  the  time  of  the  tender  of  the 
deed.  The  judge  overruled  this  objection  also, 
and  the  jury,  under  his  direction,  found  a  ver- 
dict for  the  plaintiffs,  which  the  defendant 
n>>w  moves  to  set  aside. 

Mr.  B.  G.  Ferris,  for  the  defendant. 

Mr.  D.  B.   Stockholm,  for  the  plaintiffs. 

By  the  Court.  It  is  contended  that  the 
defendant  was  not  bound  to  accept  a  deed,  be- 
cause the  properly  was  incumbered  upon  rec 
ord,  and  no  notice  was  given  to  him  that  the 
incumbrances  had  been  paid  off.  It  seems  to 
be  a  good  answer  to  this  objection  that  the  de- 
fendant never  put  his  refusal  to  receive  the 
deed  upon  that  ground.  At  one  time  he  said 
that  he  had  bought  it  for  his  sister,  and  she 
3O*]  *declined  taking  it;  at  another,  that  the 
person  who  sold  tlie  pew  was  not  a  proper  auc 
tiqneer  and,  therefore,  he  did  not  mean  to  pay 
for  it;  but  never  intimated  that  it  was  incum- 
bered; that  objection  could  easily  have  been  re- 
moved. 


It  is  also  said  that  the  sale  was  void  by  the 
Statute  of  Frauds,  there  being  no  note  or  mem- 
orandum in  writing,  according  to  the  statute. 
It  is  left  somewhat  doubtful  by  the  testimony, 
whether  the  sale  of  the  pews  was  made  before 
or  after  Jan.  1,  1830  and,  of  course,  whether 
the  transaction  is  to  be  tested  by  the  Law  of 
1813  or  by  the  Revised  Statutes.  By  the  form- 
er the  agreement,  or  some  note  or  memorandum 
thereof,  was  required  to  be  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or  some 
other  person  lawfully  authorized.  1  R.  L., 
75,  sec.  11.  By  the  latter,  the. "contract,  or 
some  note  or  memorandum  thereof  expressing 
the  consideration,  must  be  in  writing,  and 
subscribed  by  the  party  by  whom  the  lease  or 
sale  is  to  be  made."  It  may  be  subscribed  by 
an  agent.  2  R.  S.,  135,  see's.  8,  9.  If  the  sale 
in  this  case  was  made  since  Jan.  1,  1830,  when 
the  Revised  Statutes  took  effect,  it  is  very  clear 
that  no  such  note  or  memorandum  was  made 
as  required  by  these  statutes,  as  there  is  no 
pretense  of  any  memorandum  expressing  the 
consideration.  Besides,  the  Revised  Statutes 
seem  to  have  made  provision  for  binding  the 
vendor  only,  and  not  the  vendee.  By  the  for- 
mer statutes  the  memorandum  was  valid  if 
signed  by  the  party  to  be  charged  therewith  ; 
by  the  latter,  it  is  valid  if  subscribed  by  the 
party  by  whom  the  sale  is  to  be  made.  It  was 
surely  not  intended  to  make  a  subscription  by 
the  vendor  obligatory  upon  the  vendee  ;  and 
unless  there  is  some  other  provision  than  this, 
the  purchaser  of  real  estate  is  not  bound  but 
by  a  valid  written  contract.  On  that  point, 
however,  it  is  unnecessary  to  express  any 
opinion,  as  the  counsel  have  argued  the  case 
as  if  the  auction  at  which  the  pew  in  question 
was  sold,  took  place  under  the  former  stat- 
ute. By  the  adjudications  upon  that  statute, 
both  in  England  and  in  this  State,  it  is  settled 
that  an  auctioneer  is  the  agent  for  both  par- 
ties; he  clearly  is  so  for  the  purchaser,  as  is 
shown  by  (7H.J.  *ManKfield  in  Emerwn  [*31 
v.  Hulis,  2  Taunt.,  46,  approved  and  adopted 
by  Chancellor  Kent  in  McComb  v.  Wri(/fU,  4 
Johns.  Ch.  ,666,  667.  The  bidder  announces  his 
bid  loudly,  and  particularly  enough  so  to  be 
heard  by  the  auctioneer,  and  he  does  it  for  the 
purpose  that  his  name  may  be  writ  ten  down  op- 
posite the  lots  to  be  sold;  the  auctioneer  accord- 
ingly writes  the  name  of  the  purchaser  bv  his 
authority  and,  therefore,  the  contract  is  signed 
by  an  agent  for  the  purchaser  and,  consequent- 
ly, is  binding.  There  is  no  difference  in  the  con- 
struction to  be  given  in  this  respect,  between 
the  sections  of  the  statute  relating  to  real  and 
personal  property. 

Assuming,  then,  that  there  was  a  sufficient 
signing  of  the  memorandum  in  this  case,  made 
by  the  clerk  of  the  auctioneer,  the  next  iaquiry 
is  whether  the  memorandum  itself  was  suffi- 


er,  4  Barn.  &  Adol.,  446  ;  White  v.  Procter,  4  Taunt., 
209 ;  Simon  v.  Motives.  3  Burr.,  1921 ;  2  Kent,  Com., 
540. 

As  to  time  and  place  of  entry  in  auctioneer's  sale 
hook,  see  Hicks  v.  Whitemore,  12  Wend.,  548 ;  Hor- 
ton  v.  McCarty,  53  Me.,  394;  Mews  v.  Carr,  1  Hurl.  & 
N.,  484. 

When  entry  by  auctioneer's  clerk  is  sufficient. 

Price  v.  Durin,  56  Barb.,  647 ;  Harvey  v.  Stevens, 
43  Vt.,  653  ;  Johnson  v.  Buck,  35  N.  J.  L.,  338;  Pope 
v.  Chafee,  14  Rich.  Eq.,  69;  Alna  v.  Plummer,  4  Me., 
258 ;  Bird  v.  Boulter,  4  Barn.  &  Aid.,  443. 

As  to  what  the  memorandum  must  show,  in  addi- 
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tion  to  the  above  case  of  Trustees  v.  Bigelow,  see 
Coles  v.  Browne,  10  Paige,  526 ;  Pinckney  v.  Haga- 
doru,  1  Duer,  89;  Tallman  v.  Franklin,  14 N.  Y.,  584; 
Merritt  v.  Clason,  12  Johns.,  162:  Smith  v.  Arnold, 
5  Mason,  414 :  Mews  v.  Carr,  38  Eng.  L.  &  Eq.,  358. 

See,  generally,  the  statutes  in  the  various  States. 

2.  Church  pews. 

In  the  absence  of  statutes  affecting  church  pews 
theV  partake  of  the  nature  of  realty,  although  the 
ownership  is  that  of  an  exclusive  easement  for 
special  purposes.  See  1  Washb.  Real  Prop.,  31;  Dan- 
iel v.Wood,  1  Pick.,  102;  Cox  v.  Baker,  17  Mass.,  438; 
Church  v.  Wells,  24  Pa.  St.,  249. 
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•cient.  The  rule  which  seems  to  be  adopted  as 
to  the  contents  of  the  memorandum  is  this : 
that  the  memorandum  must  contain  everything 
that  is  necessary  to  show  the  contract  between 
the  parties,  so  that  no  parol  evidence  shall  be 
necessary  to  explain  the  intention  of  the  par- 
ties or  the  terms  of  the  agreement.  Merritt  v. 
(Jlason,  12  Johns.,  102;  14  Id.,  486.  "Forms 
are  not  regarded,"  said  the  Chancellor  in  the 
latter  case,  "  and  the  statute  is  satisfied  if  the 
terms  of  the  contract  are  in  writing,  and  the 
names  of  the  contracting  parties  appear."  In 
that  case  the  memorandum  contained  the  sub- 
stance of  the  agreement,  as  thus  :  "February 
29.  Bought  for  Isaac  Clason  of  Bailey  & 
Voorhies,  3,000  bushels  of  good  merchant- 
able rye,  deliverable  from  5th  to  15th  of  April 
next,  at  $1  per  bushel,  payable  on 'delivery.' 
Here  are  the  names  of  the  parties,  the  sub- 
ject-matter of  the  sale,  the  time  of  delivery, 
the  price  and  the  time  of  payment,  and  the 
fact  stated  that  a  sale  had  been  made.  In 
Bailey  v.  Ogden,  3  Johns.,  399,  419,  it  was  de- 
cided that  the  form  of  the  memorandum  of  the 
bargain  is  not  material,  but  it  must  state  the 
contract  with  reasonable  certainty,  so  that  the 
substance  of  it  can  be  understood  from  the 
writing  itself,  without  having  recourse  to  parol 
proof.  If  we  test  the  memorandum  made  in 
32*]  this  case  by  this  rule,  it  will  be  *found 
altogether  insufficient.  The  only  memorandum 
shown  is  the  pasteboard  plan  of  the  ground 
floor  of  the  church,  and  upon  pew  No.  74,  is 
written  the  name  of  the  defendant  and  the  sum 
$60.  The  memorandum  required  is  one  which, 
without  any  extraneous  proof,  shows  that  some- 
thing has  been  bought  and  sold  for  a  certain 
price,  and  between  certain  parties.  The  mem- 
orandum produced  is  totally  defective;  it  does 
not  state  that  a  sale  was  made  of  a  pew,  or  any- 
thing else;  it  states  no  parties  nor  any  terms  of 
payment.  The  case  of  Hinde  v.  Whitehome, 
7  East.,  558,  shows  what  particularity  is  re- 
quired in  the  memorandum.  In  that  case  the 
auctioneer  had  in  his  hands  two  papers,  one  a 
printed  catalogue  of  the  sugars  to  be  sold,  the 
other  a  paper  containing  the  conditions  of  sale; 
the  papers  were  not  fastened  together.  The 
auctioneer  wrote,  on  the  printed  catalogue,  in 
the  same  line  with  the  lot  purchased,  the  name 
of  the  purchaser  and  the  price.  It  was  held 
that  the  mere  writing  on  the  catalogue,  not  be- 
ing by  any  reference  incorporated  with  the 
conditions  of  sale,  was  not  a  memorandum  of 
a  bargain  under  those  conditions  of  sale.  It 
is  clear,  therefore,  according  to  the  rule  in  En- 
gland and  in  this  State,  that  the  entry  made  in 
this  case  is  no  memorandum  under  the  statute. 
If  introduced  in  evidence  alone  and  without 
parol  proof,  it  is  utterly  useless;  it  gives  no  in- 
formation whatever  of  a  contract,  nor  of  the 
terms.  Even  if  if  proved  a  sale,  it  is  in  no  way 
•connected  with  the  written  conditions,  which 
made  a  part  of  the  contract.  There  was,  there- 
fore, no  memorandum  in  writing  binding  upon 
the  defendant. 

The  plaintiffs  contend  that  no  writing  was 
necessary,  as  the  contract  was  for  the  sale  of  a 
pew  in  a  church  thereafter  to  be  built ;  that 
the  contract  is  analogous  to  a  bargain  to  make 
A  carriage.  The  cases,  however,  are  not  simi- 
lar. The  one  relates  to  an  interest  in  lands, 
the  other  to  personal  property.  Although  the 
WEND.  16. 


interest  acquired  in  a  pew  in  a  church  is  a  lim- 
ited and  qualified  interest,  it  is  notwithstand- 
ing an  interest  in  real  estate,  and  requires  a 
writing  to  support  it  if  the  interest  extends  be- 
yond a  lease  for  one  year;  *(when  the  [*33 
auction  took  place,  parol  leases  for  three  years 
were  valid).  In  this  case  it  purported  to  be  un- 
limited and,  therefore,  a  parol  agreement  for 
the  purchase  was  not  valid. 
New  trial  granted. 

Auction  sale— Memorandum.  Distinguished— 14  N. 
Y.,  589 :  33  Barb.,  395. 

Cited  in— 4  Edw.,  105;  14  Barb.,  50;  1  Duer,96  ;  3 
R^4?5;,1^6^'  588: 12Leg.Obs.,251;  lOAm.Rep.. 
138  (39  Ind.,  94);  10  Am.  Rep..  246  (35  N.  J.  L..  342). 

Church  pew— Is  real  estate.  Cited  in— 74  N.  Y.. 
200  (30  Am.Rep.,301);  5  Hun,  553:  8  Barb.,132;  17  Barb., 
104: 34  Barb.,  18;  4  Bradf.,  9;  7  Leg.  Obs.,  384. 

Contract  for  purchase  of  land*— Reducing  to  writ- 
ing, subscribing,  etc.  Cited  in— 25  N.  Y.,  161;  80  N.  Y., 
482 ;  13  Barb.,  147 ;  64  Barb.,  258 ;  8  Abb.  N.  S.,  424 ;  1 
Sweeny,  657;  95  U.  S.,  455. 


HOOSE  t>.  SHERRILL  ET  AL. 

Action  for  False  Imprisonment  against  a  Justice 
— Justification — Practice. 

Where  a  justice  of  the  peace  justifies  in  an  action 
of  false  imprisonment,  under  an  execution  on  a 
judgment  rendered  by  him,  and  in  his  plea  sets 
forth  that  the  first  process  in  the  suit  before  him 
was  by  summons,  it  is  not  necessary  for  him  to  al- 
lege that  the  defendant  in  such  process  was  a  free- 
holder or  an  inhabitant  having1  a  family  in  the  coun- 
ty where  he  resides,  or  to  negative  the  fact  that  he 
was  a  non-resident. 

Where  the  first  process  is  by  summons  when  it 
should  have  been  by  warrant,  the  proceeding  is  not 
coram  non  judice,  nor  is  the  defendant  remediless ; 
advantage  may  be  taken  of  the  error  by  objection 
before  the  justice  on  the  return  of  the  summons, 
and  if  he  err  in  deciding  such  objection,  a  certiorari 
lies. 

Mr.  Justice  Bronson  dissented.    See  his  opinion. 

Citations— 2  R.  S.,  227,  sec.  13:  228,  sees.  13, 17;  6 
Wend.,  367,  438,  597 ;  Sess.  Laws  of  1831,  403.  sees. 
30, 31, 33 ;  1  Chit.  PI.,  241,  521 ;  9  Wend.,  237 :  7  Johns., 
75:  15  Johns.,  121,  152;  10  Johns.,  93,  162:  1  Cow., 
316;  19  Johns.,  33,  39;  4  Cow.,  292;  6  Cow.,  221: 9  Cow.,61, 
227;  11  Wend.,  647:  5  Wend.,  170:  2  W.  Bl.,  1145;  1  Str., 
710;  2  Str.,  993;  2  Wils.,  385;  Cowp.,  640:  2  Bing.  483;  8 
Dowl.  &  R.,  166: 10  Barn.  &  C..  28:  3  Barn.  &  Aid.,  409; 
1  Vent.,  220: 2  Lutw.,  935, 1560;  Willes,  30,  34;  2  Johns. 
Gas.,  27,  49;  13  Johns.,  444;  3  Cow.,  206:  7  Cow.,  249. 269; 
1  Wend.,  210;  10  Mass.,  a56;  Vin.  Abr.  Trespass,  C,  a, 
pl.17,  n.;  lConn.,40;4  Conn.,107;7  Conn.,452;  10  Conn., 
520;  1  Pet.,  340. 

FALSE  IMPRISONMENT.  The  plaintffs 
declared  in  the  usual  form  for  an  assault, 
battery  and  false  imprisonment,  against  the  de- 
fendant Sherrill  and  two  other  persons.  Sher- 
rill  alone  appeared  to  the  action,  and  pleaded 
that  at  the  time  when,  etc.,  he  was  a  justice  of 
the  peace  of  the  County  of  Tompkins,  empow- 
ered to  take  cognizance  of  and  to  try  actions 
for  the  recovery  of  demands  of  the  value  of 
fifty  dollars  or  under,  that  the  trustees  of  the 
Village  of  Ithaca  applied  to  him  to  issue  a  sum- 
mons against  the  plaintiff,  according  to  the  pro- 
visions of  the  Act  to  Incorporate  the  Village  of 
Ithaca,  for  an  alleged  violation  of  an  ordinance 
or  by-law  of  the  village;  that  he,  accordingly, 
issued  a  summons,  in  due  form  of  law,  to  a 
constable  of  the  county,  commanding  him  to 
summon  Hoose  to  appear  before  him,  at  his  of- 
fice, June  6,  then  next,  to  answer  to  the  trust- 
ees of  the  village  in  a  plea  of  debt.  That  the 
summons  was  duly  returned  by  the  constable, 
personally  served,  and  on  the  day  appointed 
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the  trustees  appeared  and  declared  in  debt  for 
34*J  a  *penalty  of  $5,  for  the  violation  of  a 
village  ordinance  in  relation  to  the  market. 
That  the  cause  was  then  adjourned,  on  the  ap- 
plication of  the  trustees,  until  the  next  day, 
when,  after  hearing  the  evidence  given  in  the 
cause,  he  rendered  judgment  in  favor  of  the 
trustees  for  $5  debt  and  $2.24  costs  ;  and  in 
pursuance  of  the  provisions  of  the  Act  entitled 
"An  Act  to  Amend  the  Act  Entitled  an  Act  to 
Incorporate  the  Village  of  Ithaca,"  he  ordered 
Hoose  to  be  imprisoned  in  the  common  jail  of  the 
County  of  Tompkins  for  30  days,  unless  the 
penalty  and  costs  were  sooner  paid;  and  July  10, 
1834,  at  the  request  of  the  trustees  of  the  vil- 
lage, he  issued  an  execution  on  the  judgment, 
commanding  any  constable  of  the  county  to 
levy  the  amount  of  the  judgment  of  the  goods 
and  chattels  of  Hoose,  and  to  bring  the  money 
before  him,  etc.,  and  for  want  of  goods  and 
chattels  whereon  to  levy,  to  take  the  body  of 
Hoose  and  convey  the  same  to  the  keeper  of 
the  common  jail,  who  was  commanded  to  re- 
ceive Hoose  and  keep  him  until  duly  discharged 
according  to  law;  and  on  the  back  of  such  ex- 
ecution made  an  indorsement,  certifying  that 
the  judgment  on  which  the  same  had  issued 
was  rendered  for  the  violation  of  an  ordinance 
of  the  trustees  of  the  Village  of  Ithaca  in  rela- 
tion to  the  market,  and  directing  the  keeper  of 
the  jail  to  keep  Hoose  in  close  custody  in  the 
jail  of  the  county,  for  30  days  unless  the  judg- 
ment should  be  sooner  paid.  Which  execution 
was  delivered  to  Van  Kirk,  one  other  of  the 
defendants,  a  constable  of  the  county,  to  be 
executed;  who,  for  want  of  goods  and  chattels 
whereon  to  levy,  arrested  Hoose  and  conveyed 
him  to  the  jail  of  the  county,  where  he  deliv- 
ered him  to  Cary,  the  remaining  defendant  in 
this  cause,  the  keeper  of  the  jail, who  received 
Hoose  and  detained  him  three  days,  when  he 
was  discharged  by  the  trustees  of  the  village, 
which  are  the  several  supposed  trespasses,  etc., 
concluding  with  a  verification  and  prayer  of 
judgment.  To  this  plea  the  plaintiff  interposed 
a  general  demurrer,  and  the  defendant  joined 
in  demurrer. 

Mr.  M.T.  Reynolds,  for  the  plaintiff, con- 
tended that  the  plea  was  defective  ;  that  the 
35*]  defendant  had  failed  to  show  that  *he 
had  obtained  jurisdiction  of  the  person  of  the 
plaintiff  previous  to  the  rendition  of  the  judg- 
ment and  the  issuing  of  the  execution;  that  he 
was  bound  to  aver  not  only  that  he  issued  a 
summons  and  that  it  was  duly  served,  but  that 
such  process  was  the  species  of  process  which 
he  was  authorized  to  issue  in  the  case.  This  he 
could  do  only  by  averring  that  the  plaintiff 
was  a  resident  of  the  county  in  which  the  proc- 
ess issued,  for  if  a  non  resident. the  statute  pos- 
itively prohibited  the  issuing  of  a  summons,  2 
R.  S.,  228,  sees.  13,  17.  He  insisted  that  in 
reference  to  courts  of  limited  jurisdiction,  no 
presumptions  were  to  be  indulged  ;  but  their 
authority  must  be  clearly  shown.  He  also  urged 
that  the  plea  was  bad  in  not  stating  the  time  of 
the  issuing  of  the  summons,  so  that  the  court 
might  judge  whether  it  was  in  due  form. 

Mr.  C.  P.  Kirkland,  for  the  defendant.re- 
ferred  to  the  Act  incorporating  the  Village  of 
Ithaca,  Sess.  L.  of  1821,  p.  222,  sec.  6,  and  the 
Act  amending  the  same,  Sess.  L.  of  1828,  p. 
150,  sec.  11,  and  contended  that  sufficient  was 
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alleged  to  show  that  the  justice  had  jurisdic- 
tion as  well  of  the  subject-matter  as  of  the  per- 
son of  the  plaintiff;  and  that  in  the  absence  of 
all  allegation  to  the  contrary  the  court  would 
presume  that  the  process  of  summons  was  the 
proper  process  in  the  case,  and  that  it  was  reg- 
ular in  its  form. 

By  the  Court,  Nelson,  Ch.  J.  A  justice  has 
jurisdiction  to  issue  a  summons  as  the  first 
process  in  the  commencement  of  a  suit  before 
him,  in  all  cases  where  the  defendant  is  a  free- 
holder or  an  inhabitant  having  a  family  with- 
in the  county  where  the  justice  resides.  2  R. 
S.,  227,  sec.  13.  Whether  it  was  or  was  not  the 
appropriate  process  in  this  particular  case, can- 
not affect  this  general  jurisdiction.  If  a  sum- 
mons be  issued  in  a  case  in  which  it  is  not  the 
appropriate  process,  the  objection,  to  be  avail- 
able to  the  defendant  in  such  process,  must  be 
taken  before  the  justice,  and  if  he  errs  in  his 
decision,  the  remedy  of  the  party  is  by  certio- 
rari;  the  proceeding  will  not  be  coram  non  ju- 
dice.  The  general  power  will  protect  the  mag- 
istrate and  all  officers  concerned  in  the  execu- 
tion of  the  process  from  being  treated  as  tres- 
passers. *The  case  of  Rogers  v  Mulliner,  [*36 
6  Wend.,597,is  an  authority  for  this  principle: 
see  also  Savacool  v.  Boughton,  5  Wend.,  170. 
The  summons  was  personally  served,  and 
whether  there  was  a  sufficient  number  of  days 
between  its  issuing  and  the  day  of  its  return, is 
not  material  as  it  regards  the  defense  in  this 
case.  The  defect,  if  one  exist, would  go  only 
to  the  regularity  of  the  process,  and  not  to  the 
jurisdiction  of  the  justice  ;  it  might  be  cause- 
for  reversal  of  the  judgment,  but  does  not  ren- 
der the  process  a  nullity.  The  plea  sets  forth 
abundant  facts  to  show  jurisdiction  of  the  sub- 
ject matter  ;  it  refers  to  the  statute  giving  the 
penalty  for  which  the  plaintiffs  declared,  and 
also  to  the  remedy  thereby  prescribed.  It  also 
shows  that  the  justice  had  jurisdiction  of  the 
person  of  the  plaintiff.  There  must  be  judg- 
ment for  the  defendant,  with  leave  to  the  plaint- 
iff to  amend. 

Mr.  Justice  Cowen  concurred. 

Mr.  Justice  Bronson  dissented,  and  deliv- 
ered the  following  opinion: 

The  defendant  attempts  to  justify  the  im- 
prisonment by  virtue  of  a  judgment  and  exe- 
cution, without  showing  that  he  acquired  ju- 
risdiction over  the  person  of  the  plaintiff.  The 
plea  does  not  allege  that  the  plaintiff  appeared 
before  the  justice,  nor  that  he  was  a  resident 
of  the  County  of  Tompkins  at  the  time  the 
summons  issued.  As  the  action  was  not  upon 
contract,  but  to  recover  a  penalty  under  a  vil- 
lage ordinance,  the  case  did  not  come  within 
the  Act  of  1831  providing  for  a  short  summons, 
Sess.  L.  of  1831,  p.  403,  sees.  30,  31,  33.  The 
statute  under  which  the  defendant  acted  pro- 
vides, that  the  process  against  non-resident  de- 
fendants shall  be  by  warrant,  and  that  "no 
person  shall  be  proceeded  against  by  summons 
out  of  the  county  in  which  he  resides."  2  R. 
S.,  228,  sees.  13,  17. 

If  the  plaintiff  was  in  fact  a  non-resident  of 
the  county,  it  is  clear  beyond  all  room  for 
question,  that  the  justice  could  not  acquire  ju- 
risdiction by  the  issuing  and  service  of  a  sum- 
mons. There  was  not  only  the  absence  of  all 
authority  to  proceed  in  that  mode,  but  the  is- 
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37*]  suing  of  a  summons  was  *positively  pro- 
hibited. A  replication  stating  that  the  plaint- 
iff was  not  a  resident  of  the  county,  would 
have  destroyed  all  pretense  of  a  justification. 
To  hold  otherwise  would  be  to  invest  magis- 
trates with  an  unlimited  control  over  the  per- 
sons and  property  of  individuals.  The  plaint- 
iff has  not  replied,  but  has  put  in  a  demurrer: 
and  this  presents  the  inquiry  whether  the  plea 
is  not  utterly  defective.  I  cannot  but  think 
this  a  very  plain  question.  Every  plea  of 
justification  must  show  a  lawful  right  to  do  the 
act  complained  of.  This  plea  may  be  true,  and 
yet  the  plaintiff,  at  the  time  the  summons  is- 
sued, may  have  been  a  resident  of  N.  Y.  or 
Boston.  It  is  not  enough  to  make  out  a  pos- 
sible, or  even  probable  case,  and  then  call 
upon  the  other  party  to  impeach  it;  but  the 
party  pleading  must  allege  all  such  facts  as  are 
necessary  to  make  out  a  clear  legal  right  to  do 
the  act  which  he  attempts  to  justify.  There 
is  no  iutendment  or  presumption  in  favor  of  a 
plea  in  bar.  On  the  contrary  the  maxim  is, 
that  everything  shall  be  taken  most  strongly 
against  the  party  pleading,  for  it  is  to  be  in- 
tended that  he  will  state  his  case  as  favorably 
to  himself  as  possible.  1  Chit.  PI.,  241,  521. 
If  we  test  the  plea  by  this  well  established  rule, 
the  presumption  is  that  the  plaintiff  was  not  a 
resident  of  the  County  of  Tompkins  at  the  time 
the  summons  issued. 

It  is  not  enough  in  pleading  to  allege,  in 
general  terms,  that  the  act  was  done  in  due 
form  of  law,  or  that  the  officer  had  jurisdic- 
tion; but  the  plea  must  show  what  in  particu- 
lar was  done,  and  aver  the  existence  of  all  the 
necessary  facts  to  give  jurisdiction.  Cleve- 
land v.  Rogers,  6  Wend.,  438;  Lawton  v.  Er- 
win,  9  Id.,  237. 

The  plea  is  clearly  bad,  unless  a  justice  of 
the  peace  can  protect  himself  under  a  judg- 
ment rendered  without  having  obtained  juris- 
diction of  the  person  of  the  defendant.  That 
he  cannot  justify  in  such  a  case,  I  should  have 
thought  almost  too  plain  a  matter  for  discus- 
sion, if  it  were  not  for  the  case  of  Rogers  v. 
Mulliner,  6  Wend.,  597.  A  distinction  may,  I 
think,  be  taken  between  that  case  and  the  one 
under  consideration.  But  if  that  case  necessa- 
rily goes  the  length  of  deciding  that  a  justice 
38*]  can  protect  himself  *under  a  judgment 
rendered  without  jurisdiction,  or,  what  is  the 
same  thing,  a  void  judgment,  I  must  be  per- 
mitted to  say  that  the  decision  is  not  supported 
by  any  other  adjudication,  and  is  contrary  to 
well  established  principles. 

Justices  of  the  peace  have  no  common  law 
jurisdiction  in  civil  cases.  They  are  confined 
strictly  to  the  authority  which  the  statute  has 
conferred  and  can  take  nothing  by  implica- 
tion. So  far  as  regards  mere  matters  of  form 
and  the  regularity  of  their  proceedings  when 
parties  are  properly  before  them,  their  acts 
will  be  reviewed  with  liberality,  and  they  will 
not  be  answerable  for  mere  errors  of  judgment; 
but  if  they  proceed  in  a  matter  not  within  their 
cognizance,  or  without  having  acquired  juris- 
diction over  the  party  in  the  forms  prescribed 
by  law,  any  judgment  which  they  may  render 
will  be  absolutely  void.  This  doctrine  has 
been  so  uniformly  asserted  by  the  courts  that  I 
shall  not  stop  to  cite  cases  in  support  of  the 
general  proposition.  It  is  not  peculiar  to 
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courts  held  by  justices  of  the  peace  in  civil 
cases,  but  applies  to  all  courts  and  officers  ex- 
ercising a  special  and  limited  jurisdiction. 
They  must  pursue  their  authority,  or  their  acts 
will  be  invalid.  An  insolvent's  discharge.grant- 
ed  by  the  Chief  Justice  without  jurisdiction,  is 
utterly  void.  Frary  v.  Dakin,  7  Johns.,  75. 
So,  also,  a  discharge  from  imprisonment  on 
habeas  corpus  by  a  Supreme  Court  Commission- 
er. Cable  v.  Cooper,  15  Johns.,  152;  see,  also, 
Morgan  v.  Dyer,  10  Johns.,  162;  Wyman  v. 
Mitchell,  1  Cow.,  316. 

The  want  of  jurisdiction  is  fatal,  in  what- 
ever court  the  matter  may  be  adjudged.  The 
principal  distinction  between  courts  of  general 
and  those  of  limited  jurisdiction  is,  that  in  the 
one  case  jurisdiction  will  be  presumed  until 
the  contrary  appears,  while  in  the  other  no- 
such  presumption  is  indulged,  but  they  must 
show  their  authority  in  every  case.  In  plead- 
ing the  judgment  of  a  superior  court,  it  is 
enough  to  say  that  judgment  was  rendered, 
and  it  will  lie  on  the  other  party  to  show  a 
want  of  power;  but  in  pleading  the  judgment 
of  an  inferior  tribunal,  the  authority  to  decide, 
as  well  as  the  judgment,  must  be  alleged.  The 
judgments  of  this  and  all  other  courts  may  be 
impeached  for  the  want  of  jurisdiction.  In  a 
*government  of  laws  no  other  doctrine  [*3!> 
can  be  tolerated.  Want  of  jurisdiction  is  want ' 
of  power;  and  to  say  that  a  man  may  be  de- 
prived either  of  his  liberty  or  his  property 
without  legal  authority,  is  nothing  less  than 
the  assertion  of  arbitrary  power.  Except  where 
the  proceedings  are  in  rem,  there  must  be 
jurisdiction  over  the  person  of  the  party  to- 
be  affected  by  the  judgment,  as  well  as  of  the 
subject-matter  of  controversy.  It  is  against  the 
first  principles  of  justice  that  anyone  should 
be  prejudiced  in  his  legal  rights  without  an 
opportunity  to  answer.  In  Borden  v.  Fitch,  15- 
Johns.,  121,  it  was  held  that  a  decree  of  divorce 
made  by  the  Supreme  Court  of  Vt.,  on  the  ap- 
plication of  the  husband  against  his  wife,  who 
resided  in  another  State  and  had  no  notice  of 
the  proceedings,  was  absolutely  void.  Thomp- 
son, Ch.  J.,  who  delivered  the  opinion  of  the 
court,  said:  "  To  sanction  and  give  validity 
and  effect  to  such  a  divorce,  appears  to  me  to- 
be  contrary  to  the  first  principles  of  justice. 
To  give  any  binding  effect  to  a  judgment,  it  i& 
essential  that  the  court  should  have  jurisdic- 
tion of  the  person  and  of  the  subject-matter; 
and  the  want  of  jurisdiction  is  a  matter  which 
may  always  be  set  up  against  a  judgment, 
when  sought  to  be  enforced,  or  where  any  ben- 
efit is  claimed  under  it.  The  want  of  juris- 
diction makes  it  utterly  void,  and  unavailable 
for  any  purpose."  He  refers  to  many  cases, 
both  in  the  English  and  American  courts, 
which  fully  sustain  that  doctrine.  In  Mills  v. 
Martin,  19  Johns.,  33,  C'h.  J.  Spencer  said: 
"  No  lawyer  will  controvert  fche  position,  that 
to  uphold  and  give  validity  to  the  proceedings 
of  a  court,  it  must  have  jurisdiction  of  the  per- 
son of  the  defendant,  and  of  the  cause.  The 
principle  is  applicable  to  all  courts  from  the 
highest  to  the  lowest."  In  Shumway  v.  Still- 
man,  4  Cow.,  292,  the  rule  laid  down  in  Borden 
v.  Fitch  was  re-asserted.  In  Dakin  v.  Hudson, 
6  Cow.,  221,  the  decree  of  a  surrogate  was  held 
void  for  want  of  jurisdiction;  and  in  Latham 
v.  Edgerton,  9  Cow.,  227,  the  judgment  of  a. 
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Court  of  C.  P.  was  held  void  on  the  same 
ground.  In  Denning  v.  Corwin,  11  Wend., 
€47,  a  judgment  record  of  this  court,  which 
did  not  show  jurisdiction  on  its  face,  was  held 
a  nullity. 

4O*J  *The  rule  is  more  strict  in  relation  to 
courts  of  special  and  limited,  than  it  is  in  re- 
lation to  those  of  general  jurisdiction.  If  they 
exceed  their  authority,  those  who  attempt  to 
enforce  their  judgments  may  be  treated  as  tres- 
passers. This  rule  has  very  often  been  laid 
down  so  broadly  as  not  only  to  include  the 
•court  and  the  party  suing  out  the  process,  but 
the  ministerial  officer  who  executes  it.  But  it 
is  now  settled,  in  this  court  at  least,  that  the 
ministerial  officer  will  be  protected,  unless  the 
want  of  jurisdiction  appear  on  the  face  of  the 
process.  Savacool  v.  BougJiton,  5  Wend.,  170. 
That  the  justice  who  exceeds  his  powers  and 
renders  a  void  judgment  can  justify  under  it, 
has  never  yet  been  adjudged  and, I  think, never 
should  be.  The  distinction  is  between  an  er- 
roneous judgment  and  one  rendered  without 
jurisdiction.  The  one  is  valid  until  reversed, 
the  other  is  utterly  void.  Where  a  justice  has 
the  right  to  decide,  he  will  not  be  answerable 
for  an  error  of  judgment:  but  when  he  acts 
without  authority  he  must  respond  to  the  par- 
ty who  may  be  injured.  Miller  v.  Seare,  2  W. 
Bl.,  1145. 

In  Hill  v.  Bateman,  1  Str. ,  710,  the  defend- 
ant, Batemau,  was  a  justice  of  the  peace,  and 
had  convicted  the  plaintiff  for  destroying  game; 
and  although  the  plaintiff  had  effects  which 
might  have  been  distrained,  the  defendant  sent 
him  immediately  to  Bridewell  without  endeav- 
oring to  levy  the  penalty  of  his  goods.  It  was 
holdeu  that  an  action  for  false  imprisonment 
would  lie  against  the  justice,  though  the  con- 
stable who  executed  the  warrant  might  justify. 
The  reporter  says,  it  was  agreed  that  where  ac- 
tions of  this  kind  are  brought  against  justices 
of  the  peace,  they  are  obliged  to  show  the  reg- 
ularity of  their  convictions.  In  Smith  v.  Dr. 
Bouchier,  2  Str.,  993,  the  Vice- Chancellor  of  the 
University  of  Oxford,  was  condemned  in  an 
action  for  false  imprisonment,  because  he  had 
issued  a  warrant  for  the  arrest  of  the  plaintiff 
without  a  sufficient  oath.  The  court  said  that 
some  of  the  defendants,  as  the  officer  and  jail- 
er, might  have  been  excused  if  they  had  justi- 
fied without  the  plaintiff  or  the  Vice- Chancel- 
lor ;  yet  by  joining  with  them  they  had  for- 
feited their  justification — the  judge  and  the 
plaintiff  knew  that  the  oath  was  not  sufficient. 
41*]  *  Judgment  was  given  against  all  the  de- 
fendants. In  Perkin  v.  Proctor,  2Wils.,  385, 
this  decision  is  cited  with  approbation,  so  far 
as  relates  to  the  Vice- Chancellor  and  the  plaint- 
iff,  but  it  is  doubted  whether  the  officer  and 
jailer  could  have  been  excused  if  they  had  jus- 
tified separately,  the  whole  proceeding  being 
coram  nonjudice.'In  Creppsv.  Durden,  Cowp., 
640, a  justice  of  the  peace  was  held  liable  in  tres- 
pass for  an  excess  of  jurisdiction.  In  Wickesv. 
Clutterbuck,  2  Bing.,  483,  the  defendant  was  a 
justice  of  the  peace  and  had  convicted  the 
plaintiff  of  an  attempt  to  take  fish  in  a  certain 
pool,  and  imposed  a  fine  of  £5,  and  committed 
the  plaintiff  for  non-payment  of  the  fine.  He 
was  held  liable  in  an  action  for  false  imprison- 
ment, on  the  ground  that  the  warrant  of  com- 
mitment did  not  show  that  he  had  jurisdiction. 
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Best,  Ch.  J.,  said,  in  trespass  all  are  principals; 
and  if  an  order  be  unlawful,  he  who  gives  it  is 
as  much  responsible  as  he  who  executes  it.  In 
Cropper  v.  Horton,  8  Dowl.  &R.,  166,  the  jus- 
tice was  held  liable  for  an  illegal  commitment; 
and  in  Davis  v.  Capper,  10  Barn.  &  C.,  28,  the 
magistrate  was  subjected  to  an  action  because 
he  had  committed  a  party  .charged  with  felony, 
for  re-examination,  for  an  unreasonable  time, 
although  the  jury  found  that  there  was  no  im- 
proper motive.  In  Weaver  v.  Price,  3  Barn.  & 
Aid.,  409,  two  justices  were  held  liable  in  tres- 
pass where  they  had  exceeded  their  author- 
ity. See.  also,  Read  v.  Wilmot,  1  Vent.,  220; 
Gwinne  v.  Poole,  2 Lutw.,  935, 1560;  and  there- 
marks  of  Ch.  J.  Willes  upon  that  case,  in  Mo- 
ravia v.  Sloper;  Willes,  30. 

Without  looking  further  into  the  English 
cases,  it  may,  I  think,  be  regarded  as  the  set- 
tled doctrine  of  Westminister  Hall,  that  a  jus- 
tice of  the  peace  who  exceeds  his  authority,  or 
acts  without  jurisdiction,  must  answer  as  a 
trespasser  to  the  party  who  may  be  injured. 
The  same  doctrine  was  asserted  by  this  court 
nearly  40  years  ago,  and  has  been  uniformly 
followed  ever  since,  unless  the  recent  case  of 
Rogers  v.  Mulliner  may  be  considered  as  a  de- 
parture from  it. 

In  Case  v.  Shephard,  2  Johns.  Cas.,  27,  the 
defendant  was  a  justice  of  the  peace  before 
whom  the  plaintiff  had  been  *indicted  for  [*42 
a  forcible  entry  and  detainer.  The  plaintiff 
served  a  certiorari  to  remove  the  proceedings, 
but  the  defendant,  nevertheless,  proceeded  to 
try  the  traverse  and  award  restitution.  The 
plaintiff  brought  trespass,  and  the  court  held 
that  the  delivery  of  the  certiorari  suspended  the 
defendant's  powers,  and  all  the  subsequent 
proceedings  were  coram  nonjudice  and  the  de- 
fendant was  a  trespasser.  Several  of  the  cases 
which  have  already  been  mentioned  were  cited 
with  approbation  by  the  court,  as  governing 
the  decision  in  the  principal  case.  In  Percival 
v.  Jones,  2  Johns.  Cas.,  49,  the  defendant,  who 
was  a  justice  of  the  peace,  was  held  liable  in 
an  action  for  false  imprisonment  for  issuing  an 
execution  against  the  body  of  the  plaintiff, who 
was  exempt  from  imprisonment.  What  was 
said  by  the  court  in  relation  to  the  justice's  act- 
ing as  a  ministerial  officer  in  issuing  process, 
and  as  such  not  being  responsible. must  be  un- 
derstood in  reference  to  the  particular  circum- 
stances of  that  case,  in  which  it  was  question- 
able, to  say  the  least,  whether  the  defendant 
ought  to  have  been  held  liable.  It  was  not  a 
case  of  want  of  jurisdiction.  The  court  cer- 
tainly did  not  intend  to  reason  one  way  and  de- 
cide the  other;  nor  did  they  intend  to  lay  down 
a  different  rule  from  that  laid  down  in  Case  v. 
Shephard,  decided  at  the  same  term.  In  Walls- 
worth  v,  McCullough,  10  Johns. ,  93,  the  defend- 
ant was  a  justice  of  the  peace  and  had  issued 
a  warrant  against  the  plaintiff,  as  the  putative 
father  of  a  bastard  child.  It  was  issued  on  the 
application  of  a  person  who  falsely  represented 
to  the  justice  that  he  was  the  attorney  for  the 
Overseers  of  the  Poor,  who  alone  had  the  right 
to  apply  for  the  process;  and  because  the  war- 
rant iss'ued  without  legal  authority, the  defend- 
ant was  held  liable  in  an  action  for  false  im- 
prisonment. In  Suydam  v.  Keys,  13  Johns., 
444,  the  defendant  had  collected  a  tax  which 
had  been  illegally  assessed  upon  the  plaintiff 
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by  the  trustees  of  a  school  district ;  and  the 
court  said  the  collector  as  well  as  the  trustees 
were  liable  as  trespassers.  So  far  as  the  col- 
lector is  concerned,  this  decision  is  no  doubt 
shaken  by  the  case  of  Savacool  v.  Boughton.  In 
Cable  v.  Cooper,  15  Johns.,  152,  it  was  said  by 
Yan  Ness,  </.,  who  delivered  the  opinion  of  the 
43*]court,*that  every  tribunal  proceeding  un- 
der special  and  limited  powers,  decides  at  its 
peril;  and  hence  it  is  that  process  issuing  from 
such  a  court,  not  having  jurisdiction,  is  no 
protection  to  the  court,  to  the  attorney,  or  the 
party,  nor  even  to  a  ministerial  officer  who  in- 
nocently executes  it.  This  is  a  stern  and  sa- 
cred principle  of  the  common  law,  which  re- 
quires to  be  steadily  guarded  and  maintained. 
Bigelow  v.  Stearns,  19  Johns.,  39,  is  not  only 
a  direct  adjudication  upon  the  point  in  ques- 
tion, but  in  most  of  its  important  features  is 
precisely  parallel  to  the  case  under  considera- 
tion. The  defendant,  as  a  justice  of  the  peace, 
convicted  the  plaintiff  of  an  offense  againt  the 
Act  for  Suppressing  Immorality, and  imposed  a 
penalty  of  $25,  for  the  non-payment  of  which 
the  plaintiff  was  committed  to  prison.  Before 
imposing  the  fine  the  justice  issued  a  precept, 
to  cause  the  plaintiff  to  appear  before  him  and 
answer  the  complaint ;  this  was  personally 
served  on  the  plaintiff  by  reading  it  to  him, 
and  duly  returned  by  the  constable  to  the  mag- 
istrate. The  plaintiff  did  not  appear.  The  con- 
viction was  held  void,  and  the  defendant  was 
adjudged  a  trespasser,  on  the  ground  that  he 
had  not  acquired  jurisdiction  over  the  person 
of  the  defendant,  by  causing  him  to  be  brought 
into  court.  Spencer,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  said  :  "I  consider  it  per- 
fectly well  settled  that  to  justify  an  inferior 
magistrate  in  committing  a  person,  he  must 
have  jurisdiction  not  only  of  the  subject-mat- 
ter of  the  complaint,  but  also  of  the  process 
and  person  of  the  defendant.  If  a  court  of  lim- 
ited jurisdiction  issues  a  process  which  is  ille- 
gal, and  not  merely  erroneous  ;  or  if  a  court, 
whether  of  limited  jurisdiction  or  not,  under- 
takes to  hold  cognizance  of  a  cause,  without 
baving  gained  jurisdiction  of  the  person,  by 
having  him  before  them  in  the  manner  required 
by  law,  the  proceedings  are  void  ;  and  in  the 
case  of  a  limited  or  special  jurisdiction,  the 
magistrate  attempting  to  enforce  a  proceeding 
founded  on  any  judgment,  sentence  or  convic 
tion,  in  such  a  case,  becomes  a  trespasser." 
The  court  held  that  it  was  no  answer  to  the  ac- 
tion that  the  plaintiff  was  summoned  and 
might  have  appeared— it  was  the  duty  of  the 
justice  to  cause  him  to  be  brought  into  court, 
44*]  and  not  having  done  so,  *the  judgment 
was  void.  In  the  case  now  before  the  court  it 
was  the  duty  of  the  justice  to  cause  the  plaint 
iff  to  be  brought  before  him  ;  the  process  pre 
scribed  by  the  statute  was  a  warrant,  and  the 
issuing  of  a  summons  was  expressly  forbidden. 
The  service  and  return  of  a  summons  con- 
ferred no  authority  whatever  upon  the  defend- 
ant, and  his  judgment  was  as  utterly  void  as 
it  would  have  been  if  he  had  never  issued  any 
process  whatever.  This  was  not  only  adjudged 
in  the  case  of  Bigelow  v.  Stearns,  but  it  is  a 
salutary  principle,  which  should  never  be  lost 
sight  of  in  a  government,  professing  to  protect 
the  persons  and  property  of  individuals,  against 
the  exercise  of  unregulated  power.  It  is  im- 
WEND.  16. 


possible  upon  any  ground  of  principle  to  say, 
that  the  service  of  process,  not  only  unauthori- 
zed but  forbidden  bylaw,  could  confer  any  ju- 
risdiction on  the  justice  over  the  person  of  the 
plaintiff. 

In  Adkins  v.  Brewer,  3  Cow.,  206,  trespass 
was  maintained  against  the  justice  and  the 
party  who  sued  out  the  process.  They  attempt- 
ed to  justify  under  judgments  and  executions 
against  the  plaintiff,  by  virtue  of  which  the 
property  was  taken  and  sold.  The  judgments 
were  recovered  in  suits  commenced  by  attach- 
ments, without  proof  that  the  defendant  in 
those  suits  was  concealed  or  had  departed  the 
county  as  the  statute  required  ;  and  on  this 
ground  it  was  held  that  the  judgments  were 
void,  and  afforded  no  protection  to  the  justice 
nor  to  the  person  who  sued  out  the  process.  In 
Reynolds  v.  Orvis,  7  Cow.,  269,  the  defendants, 
who  were  justices  of  the  peace,  made  an  order 
and  removed  the  plaintiff  as  a  pauper,  the 
plaintiff  having  first  been  brought  before  them 
and  examined  on  a  warrant,  delivered  to  and 
executed  by  a  constable  of  a  different  town 
from  that  prescribed  by  the  statute.  It  was 
held,  notwithstanding  the  plaintiff  was  actual- 
ly brought  into  court  and  examined,  that  the 
justices  acquired  no  jurisdiction,  and  that  the 
order  of  removal  was  illegal  and  void,  because 
the  party  had  not  been  brought  before  the 
court  in  the  form  prescribed  by  law  ;  and  the 
justices  were  subjected  to  an  action  for  false 
imprisonment.  Woodworth,  J.,  who  delivered 
the  opinion  of  the  court,  said,  when  a  rule  is 
laid  *down  for  the  government  of  infe-  [*45 
rior  jurisdictions,  we  are  not  at  liberty  to  in- 
quire whether  it  can  be  safely  departed  from  ; 
whether  the  mode  pursued  is  equally  beneficial 
to  the  party  as  that  pointed  out  by  the  statute. 
The  answer  to  arguments  of  this  kind  is,  that 
the  law  has  prescribed  the  manner  in  which 
the  person  of  the  pauper  may  be  apprehended. 
This  case  goes  the  whole  length  of  deciding 
the  one  under  consideration  In  Colrin  v.  Lu- 
ther, 9  Cow.,  61,  it  was  decided  that  a  justice 
had  no  jurisdiction  to  render  judgment,  al- 
though a  warrant  had  been  duly  issued  against 
the  defendant,  and  the  officer  had  made  a  reg- 
ular return  on  the  process,  for  the  reason  that 
the  defendant  was  not  actually  brought  into 
court.  The  defendant,  on  being  arrested,  had 
requested  the  constable  to  appear  for  him  and 
confess  judgment,  and  yet  it  was  held  that  the 
justice  had  no  jurisdiction  of  the  person  of 
the  defendant — not  having  acquired  it  in  the 
form  prescribed  by  the  statute.  The  late 
Chief  Justice,  who  delivered  the  opinion  of 
the  court,  remarked,  that  where  there  is  ju- 
risdiction, but  the  magistrate  proceeds  er- 
roneously, the  remedy  is  by  certiorari  or  writ 
of  error  ;  but  where  there  is  no  jurisdiction, 
all  is  absolutely  void  and  all  are  trespassers. 
In  Gold  v.  Bissell,  1  Wend.,  210,  the  defendant, 
who  was  a  freeholder,  was  arrested  on  a  war- 
rant issued  without  oath,  and  it  was  held  that 
the  justice  had  no  jurisdiction  over  the  person 
of  the  defendant,  and  that  all  parties  concerned 
in  the  arrest  were  trespassers.  In  Lewis  v. 
Palmer,  6  Wend.,  367,  it  was  held  that  a  jus- 
tice who  issued  a  second  execution  after  the 
first  had  been  satisfied,  was  a  trespasser,  al- 
though he  did  it  on  the  false  representation  of 
the  plaintiff  that  the  first  execution  was  lost. 
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The  decision  was  put  upon  the  ground  that  the 
justice  had  not  jurisdiction.  In  Savacool  v. 
Boughton,  the  whole  subject  was  very  fully 
and  ably  considered,  and  the  court  very  care 
fully  distinguish  between  the  ministerial  offi- 
cer who  executes  process  valid  upon  its  face, 
and  the  court  which  issues  and  the  party  who 
sues  out  illegal  process.  One  of  the  conclud- 
ing propositions  of  Marcy,  «/.,  who  delivered 
the  opinion  of  the  court,  was,  "that  where  an 
inferior  court  has  not  jurisdiction  of  the  sub- 
46*]  ject-matter,  or  having  it,  has  *not  juris- 
diction of  the  person  of  the  defendant,  all  its 
proceedings  are  absolutely  void  ;  neither  the 
members  of  the  court  nor  the  plaintiff  (if  he 
procured  or  assented  to  the  proceedings),  can 
derive  any  protection  from  them,  when  prose- 
cuted by  the  party  aggrieved  thereby."  This 
is  in  accordance  with  the  whole  course  of  legal 
adjudication  on  the  question;  and  I  think  it 
safe  to  affirm  that  there  has  been  no  decision 
to  the  contrary,  either  in  England  or  this  State, 
within  the  last  century,  unless  the  case  of  Rog- 
ers v.  Mulliner,  is  to  be  regarded  as  forming  an 
exception. 

It  was  said  in  the  case  pf  Rogers  v.  Mulliner, 
that  "in  issuing  process  at  the  request  of  the 
party,  a  justice  acts  ministerially,  and  is  justi- 
fied in  issuing  any  process  within  his  jurisdic- 
tion which  is  demanded  by  the  party,  provided 
the  justice  acts  in  good  faith.  Should  he  know- 
ingly issue  a  warrant  against  the  provisions  of 
the  statute,  he  would  be  amenable  in  an  ac- 
tion." To  this  doctrine  I  cannot  yield  my  as- 
sent for  several  reasons.  It  is  not  supported  by 
any  legal  adjudication  that  has  fallen  under  my 
notice  ;  but  is,  I  think,  against  the  whole  cur- 
rent of  authority.  It  opens  a  door  to  the  intol- 
erable abuse  of  power.  The  plaintiff  is  not  lia- 
ble for  irregular  process,  unless  he  requested 
the  justice  to  issue  it.  Taylor  v.  Trask,  1  Cow., 
249.  If  the  justice  is  not  liable  for  his  illegal 
acts  without  proving  that  he  acted  in  bad  faith, 
or  knew  that  he  was  proceeding  contrary  to 
law,  the  party  who  has  been  deprived  of  his 
liberty  or  his  goods  may  never  be  able  to  ascer- 
tain the  person  against  whom  he  is  to  seek  re- 
dress. If  he  prosecute  the  plaintiff,  he  must 
prove  that  the  plaintiff  ordered  the  process — 
if  he  sue  the  justice,  it  is  at  the  peril  of  being 
defeated  if  the  justice  was  requested  to  issue 
the  illegal  process,  and  acted  in  good  faith.  A 
shield  is  thus  provided  for  those  who  exercise 
power,  without  any  adequate  protection  to 
those  who  may  suffer  injury.  Such  a  doctrine 
cannot  fail  to  lead  to  injustice  and  oppression. 

There  can  be  very  little  occasion  for  a  mag- 
istrate to  mistake  in  the  issuing  of  process,  if 
he  will  exercise  proper  diligence  in  seeking 
information.  Still  hard  cases  will  sometimes 
happen, and  the  justice  will  occasionally  suffer 
47*]  when  *he  has  acted  in  good  faith;  but  this 
is  a  much  smaller  evil  than  that  of  putting  men 
out  of  the  protection  of  the  law.  It  is  said 
that  the  justice  may  be  excused  because  he  acts 
ministerially  in  the  issuing  of  process.  With 
great  respect  I  think  that  is  one  ground  why 
justices  cannot  be  excused  if  they  issue  process 
contrary  to  law.  They  are  protected,  not 
when  acting  ministerially,  but  when  they  act 
as  judges,  and  on  the  principle  that  no  magis- 
trate is  answerable  for  an  error  in  judgment 
upon  a  matter  within  his  cognizance.  Miller 
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v.  Seare,  2  W.  Bl.,  1145;  Briggs  v.  Wardwell, 
10  Mass.,  356.  The  reason  why  the  ministerial 
officer  who  executes  process  valid  upon  its  face 
is  protected,  is  because  he  is  bound  to  act,  and 
has  no  means  of  knowing  what  latent  defect 
there  may  be  in  the  proceedings.  In  Moravia 
v.  Sloper,  Willes,  84,  Ld.  Ch.  J.,  Willes  said, 
the  inferior  officer  is  punishable  as  a  minister 
of  the  court  if  he  do  not  obey  its  commands; 
and  it  would  be  unjust  that  a  man  should  be 
punished  if  he  does  not  do  a  thing,  and  should 
be  liable  to  an  action  if  he  does.  See,  also, 
Yin.  Abr.,  Trespass,  C,  a,  pi.  17,  n.  But  the 
justice  is  not  bound  to  act  until  he  has  ascer- 
tained what  process  it  is  proper  to  issue.  It  is 
his  duty  to  inquire,  and  he  ought  to  be  held 
responsible  for  the  illegal  command  which  he 
may  give  to  the  ministerial  officer  who  is  bound 
to  execute  his  mandates. 

I  shall  only  refer  to  a  few  other  cases  in  sup- 
port of  the  position  that  a  justice  of  the  peace 
who  exceeds  his  authority,  or  acts  without 
jurisdiction,  is  liable  as  a  trespasser.  Grumon 
v.  Raymond,  1  Conn.,  40;  Tracy  v.  'Williams, 
4  Id.,  107:  State  v.  Leach,  7  Id.,  452;  Hall  v. 
Howel,  10  Id., 520;  Briggs  v.  Wardwell,  10  Mass., 
356;  Elliott  v.  Peirsol,  1  Pet.,  340. 

There  is  not  a  more  wise  and  salutary  prin- 
ciple in  the  law, than  that  which  requires  courts 
and  officers  of  special  and  limited  jurisdiction 
to  observe,  at  their  peril,  the  boundaries  of 
power.  It  was  well  remarked  by  Platt,  J.,  in 
Suydam  v.  Keys,  that  "  experience  has  shown 
that  the  safety  of  private  rights  will  not  admit 
of  a  relaxation  of  this  rule;  and  the  uniform 
current  of  English  [he  might  have  added  and 
American]  authorities  have  supported  it  with 
jealous  caution.  *The  principle  is  some-  [*48 
times  harsh  in  its  application;  but  in  order  to 
be  efficacious  and  certain,  it  is  necessary  that 
it  should  be  uniform.  Lawless  power  is  never 
so  dangerous  as  when  exerted  by  public  officers, 
according  to  the  forms  of  law.  The  remedy 
for  such  abuses  ought  to  be  direct  and  ample." 

Whether  this  case  is  considered  upon  prin- 
ciple or  authority,  I  entertain  no  doubt  that 
the  defendant  is  liable  as  a  trespasser,  unless 
by  amending  his  plea  he  can  show  affirmatively 
that  he  acquired  jurisdiction  over  the  person 
of  the  plaintiff. 

Judgment  for  defendant. 

Distinguished— 5  Hill,  187;  16  Barb.,  307, 

Cited  in— 2  Hill,  518 ;  4  N.  Y.,  379^20  N.  Y.,  302 ;  12 

Barb.,  551 :  14  Barb.,  99 : 62  Barb.,  442,  443 ;  19  Abb. 

Pr.,  75 ;  1  Sand.,  21 ;  26  Mich..  28. 


CAMP  &  BALL  0.  BENNETT. 

Infancy — Appearance  of  Infant  by  Attorney  is 
Error  in  Fact — Death  of  Infant  after  Assign- 
ment of  Errors — Practice — Writ  of  JSr-ror — 
When  Coram  Nobis,  and  when  Coram  Vobis. 

The  appearance  of  an  infant  by  attorney  instead 
of  guardian,  in  the  defense  of  asuit.may  be  assigned 
as  error  in  fact. 

And  the  death  of  such  infant  after  assignment  of 
errors  and  before  argument,  will  not  prevent  a  re- 


NOTE» — Writ  of  error  —  Distinction  between  error 
coram  nobis  and  coram  vobis.  In  connection  with 
the  above  case  of  Camp  v.  Bennett,  see  Smith  v. 
Kingsley,  19  Wend.,  620;  Comstock  v.  Van  Schoon- 
hoven,  3  How.  Pr.,  258. 
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versalof  the  judgment,  where  the  writ  of  error  was 
sued  out  by  the  infant  and  a  co-defendant  in  the 
court  below,  and  the  co-defendant  survives,  the 
judgment  being  entire. 

The  judgment  of  this  court  in  such  case  is  either 
revocatur  or  reverMur ;  it  the  error  occurred  in  this 
court,  it  is  the  former— if  it  occurred  in  a  subordi- 
nate court,  it  is  the  latter. 

Writ  of  error,  when  correctly  called  a  writ  coram 
nohis,  and  when  coram  vobis.  In  this  State  a  writ  of 
«rror,  though  directed  to  the  same  court  in  which 
the  error  occurred,  cannot  properly  be  called  a  writ 
coram  nob  is. 

Citations— 2  R.  8.,  386,  sec.  1 :  424,  seo.  7,  sub.  7  ;  11 
Johns. ,  460 ;  14  Johns.,  417 ;  13  Wend.,  576 ;  2  Dunl.  Pr., 
1125 ;  11  Wend.,  96, 174;  Grab.  Pr.,  791 ;  8  Johns.,  566; 
12  Johns.,  434;  Bac.  Abr.,  Error,  M. 

"DENNETT  sued  Camp  and  Ball  in  a  justice's 
-D  court  in  trespass  de  bonis  asportatis,  the 
defendants  appeared  and  pleaded,  the  cause 
was  tried  by  a  jury,  and  the  defendants  ob- 
tained a  verdict.  The  plaintiff  removed  the 
case  by  certiorari  into  theOneida  C.  P.,  where 
the  judgment  rendered  by  the  justice  on  the 
verdict  was  reversed,  on  the  ground  that  the 
plaintiff  on  the  trial  in  the  justice's  court  had 
shown  a  clear  and  conclusive  right  to  recover, 
although  he  had  shown  himself  entitled  to  nomi- 
nal damages  only.  In  the  C.  P.  the  defendants 
appeared  by  attorney,  and  after  reversal  of  the 
justice's  judgment  sued  out  a  writ  of  error  re- 
turnable in  this  court,  and  assigned  for  error 
the  infancy  of  Ball,  one  of  the  defendants. 
49*J  To  the  assignment  *of  errors  thus  put  in, 
the  plaintiff  below,  the  defendant  in  error  in 
this  court, demurred,  and  the  defendants  joined 
in  demurrer.  The  writ  of  error  was  return- 
able in  ihis  court  in  May  Term,  1834,  the  as- 
signment of  errors  was  filed  as  of  the  same 
term,  and  the  demurrer  put  in  as  of  the  suc- 
ceeding term.  By  a  suggestion  upon  the  de- 
murrer book  it  appeared  that  the  defendant 
Ball  died  in  Oct..  1835, 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs  in 
error. 

Mr.  T.  Jenkins,  for  defendant  in  error. 

By  the  Court. .  The  question  presented  by 
•the  demurrer  is,  whether  it  is  ground  of  error 
for  an  infant  defendant  to  appear  by  attorney? 
Upon  that  general  question  the  course  of  de- 
cision and  of  practice  has  been  uniform.  It 
has  always  been  held  that  an  infant  under  the 
Age  of  21  is  incapable  of  appointing  an  attor- 
ney; and  the  practice  has  always  been  to  ap- 
point for  him  a  guardian  or  prochein  ami.  If 
he  appear  by  attorney  it  is  error.  Our  Revised 
Statutes  declare  that  such  appearance  by  an 
infant  shall  not  be  a  ground  of  reversing  any 
judgment  upon  verdict,  confession,  default, 
nihil  dicit,  or  non  sum  informatus,  "  if  the  ver- 
dict or  judgment  be  for  him."  2  R.  S.,  424, 
sec.  7,  sub.  7.  If,  however,  the  judgment  be 
against  the  infant,  or  even  for  him  in  any  case 
not  enumerated,  then  the  Revised  Statutes 
do  not  apply.  Here  the  infant  was  a  defend- 
ant before  the  justice,  and  the  verdict  and 
judgment  in  that  court  were  in  his  favor.  He, 
therefore,  had  no  cause  of  complaint.  The 
justice's  judgment  could  not  have  been  re- 
versed upon  that  ground,  and  it  was  not;  it 
was  reversed  because  the  verdict  was  against 
evidence.  But  had  the  plaintiff  recovered  be- 
fore the  justice,  the  infancy  of  the  defendant 
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Ball  would  have  been  sufficient  reason  for  re- 
versing the  judgment  on  certiorari.  When  the 
plaintiff  below  brought  his  certiorari  into  the 
C.  P.  it  was  his  duty  "to  see  that  the  defendants 
appeared  properly;  and  if  the  infant  appeared 
by  attorney,  he  should  have  moved  to  have 
that  appearance  *stricken  out,  and  that  [*5O 
the  defendants  appear  by  guardian,  accord- 
ing to  the  course  and  practice  of  the  court,  or 
that  the  court  appoint  a  guardian  for  him.  The 
cases  cited  by  the  counsel  abundantly  show 
that  the  appearance  of  an  infant  defendant  by 
attorney  and  not  by  guardian,  is  error  in  fact. 
The  cases  in  our  own  court  leave  no  room  for 
argument  upon  the  point.  Dewitt  v.  Post,  11 
Johns.,  460;  Arnold  v.  Sandford,  14  Id.,  417; 
Maynard  v.  Downer,  13  Wend.,  576. 

It  is  very  true,  as  has  been  remarked  by  Mr. 
Dunlap,  2  Dunl.  Pr.,  1125.  that  there  is  some 
confusion  in  the  use  of  the  terms,  when  a  writ 
of  error  is  spoken  of  as  a  writ  coram  vobis  or 
coram  nobis.  The  distinction  is,  perhaps,  not 
very  important  in  itself  at  present,  as  applied 
to  our  practice,  only  as  it  seems  to  have  led  to 
some  inaccuracy  of  expression  by  some  of  the 
judges  in  our  court.  In  England  all  writs  of 
error  issue  from  chancery,  and  except  for  er- 
ror in  fact,  are  returnable  in  another  and  a 
higher  court  than  that  in  which  the  error  oc- 
curred; and  it  has  been  said  that  for  error  in 
fact  in  the  C.  P.,  a  writ  of  error  lies  to  the  K. 
B.,  or  it  may  be  brought  in  the  C.  P.  When- 
ever a  writ  of  error  is  brought  in  theK.  B., 
for  an  error  of  fact  committed  in  the  same 
court,  it  is  directed  to  the  justices  of  the  K. 
B.,  and  it  is  recited  that  "because  in  the  rec- 
ord and  proceedings  and  also  in  the  rendition 
of  the  judgment  of  a  plea  in  our  court  before 
us  (coram  nobis)  between,  etc.,  as  is  said,  a  man- 
ifest error  hath  happened,"  etc.,  and  then  the 
writ  commands  the  justices  to  inspect  the  rec- 
ord and  proceedings  which  before  us  now  re- 
main, and  hence  the  expression  coram  nobis 
resident,  and  to  do  what  of  right  ought  to  be 
done  to  correct  that  error;  but  when  a  writ  of 
error  is  brought  directed  to  the  C.  P.  and  re- 
turnable in  the  K.  B.,  the  recital  is  that  the 
allegation  of  error  is  in  the  record  and  proceed- 
ings before  you  (coram  vobis),  and  then  the  cer- 
tiorari clause  is  added,  that  you  send  the  rec- 
ord and  proceedings  to  the  Court  of  K.  B., 
that  the  error  may  be  corrected.  Therefore, 
when  the  writ  is  coram  nobis,  to  correct  an  er- 
ror in  the  same  court,  the  judgment  is  not  re- 
versed, but  recalled,  *revocatur;  but  if  [*51 
the  error  is  in  an  inferior  court,  it  is  always 
reversed.  The  proceedings  in  the  K.  B.  are 
supposed  to  be  had  before  the  King  in  person, 
and  the  records  so  represent  it;  here  the  rec- 
ord represents  the  fact  as  it  really  takes  place, 
before  the  justices  of  the  Supreme  Court.  There 
is,  therefore,  in  this  State,  no  such  thing  as  a 
writ  of  error  coram  nobis.  The  name  is  not  ap- 
propriate, nor  is  it  important.  A  writ  of  error 
lies  here  as  in  England,  to  the  Supreme  Court, 
to  correct  an  error  of  fact  in  the  same  court, 
and  then  the  judgment  is  reversitur;  but  the 
court  can  recall  nothing  except  its  own  acts. 
In  this  State  this  court  is  the  only  one  which 
can  do  so;  the  judgment  of  rewcatur  being  ap- 
plicable only  to  cases  in  this  court  for  error  in 
fact  committed  and  reviewed  and  corrected  in 
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this  court.  The  case  of  Dewitt  v.  Post,  11 
Johns.,  460,  was  one  of  this  description;  the 
judgment  was  recalled  for  an  error  committed 
in  this  court,  to  wit:  because  the  defendant  be- 
ing an  infant,  had  appeared  by  attorney.  The 
judge  calls  the  writ  of  error  a  writ  of  error 
coram  vobis;  had  it  been  in  the  K.  B. ,  it  would 
have  been  coram  nobis;  but  the  name  is  not 
now  important,  it  is  the  principle,  which  was 
that  the  judgment  of  the  same  court,  which 
was  erroneous  in  fact,  should  be  recalled  and 
not  reversed.  In  Arnold  v.  Sandford,  14  Johns., 
417,  the  same  judgment  was  rendered  where 
the  judgment  of  the  Mayor's  Court  of  the  City 
of  N.  Y.  was  reviewed  upon  an  assignment  of 
error  in  fact;  and  it  will  be  seen  that  the  judg- 
ment of  revocatur  was  directed  solely  upon  the 
authority  of  Dewitt  v.  Post,  which  was  a  case 
of  error  in  fact  in  the  same  court,  and  not,  like 
the  case  then  before  the  court,  a  case  of  error 
in  fact  in  an  inferior  court.  So,  too,  in  May- 
nardv.  Downer,  13  Wend.,  576,  the  same  pre- 
cedent was  followed,  and  judgment  of  revoca- 
tur was  directed  at  May  Term,  1835;  but  that 
judgment  was  itself  recalled  at  the  subsequent 
July  Term,  and  judgment  of  reversal  entered. 
A  motion  was  made  at  a  subsequent  special 
term  to  vacate  the  judgment  of  reversal,  but 
the  motion  was  denied;  the  court  adhering  to 
what  was  supposed  the  correct  practice,  to  wit: 
that  judgment  of  revocatur  is  proper  only  when 
the  judgment  of  this  court  is  recalled  for  an 
52*]  error  *of  fact;  and  that  judgments  of  in- 
ferior courts,  when  found  to  be  erroneous,  are 
to  be  reversed,  whether  the  error  be  one  of  fact 
or  of  law.  By  inadvertence,  the  opinion  writ- 
ten by  Mr.  J.  Sutherland,  in  Maynard  v.  Down- 
er, previous  to  May  Term,  is  reported  without 
any  notice  of  the  subsequent  alteration  of  the 
judgment.  The  judgment  of  the  Court  of  C. 
P.  must,  therefore,  be  reversed,  the  fact  being 
admitted  by  the  demurrer,  that  judgment  was 
rendered  in  that  court  against  an  infant  who 
had  appeared  by  an  attorney  and  not  by  guard- 
ian, unless  the  question  is  affected  by  the 
death  of  the  infant  since  the  assignment  of  er- 
rors in  this  court. 

The  death  of  one  of  several  plaintiffs  does 
not  abate  the  suit,  if  the  cause  of  action  sur- 
vive to  the  surviving  plaintiff.  2  R.  S,,  386, 
sec.  1.  This  is  a  joint  action;  it  was  necessary 
and  proper  to  join  both  plaintiffs  in  the  writ  of 
error.  11  Wend.,  174.  The  cause  of  action, 
therefore,  survives,  and  the  death  of  Ball  be- 
ing suggested,  this  suit  proceeds  in  favor  of 
the  surviving  plaintiff.  It  is  also  true,  as  a 
general  rule,  that  a  judgment  being  an  entire 
thing,  cannot  regularly  be  reversed  in  part  and 
affirmed  in  part,  Grab..  Pr.,  791,  and  cases 
cited;  but  that  a  judgment  may  be  reversed  in 
part  and  affirmed  in  part  is  well  settled,  where 
it  contains  different  and  distinct  matters. 
Bradshawv.  Callaghan,  8  Johns.,  566.  In  Rich- 
ards v.  Walton,  12  Johns.,  434,  this  court  said 
that  this  rule  applies  "where  the  judgments 
are  distinct,  as  in  cases  of  damages  and  costs, 
in  which  the  judgment  may  be  reversed  as  to 
one  and  affirmed  as  to  the  other  [so  too,  it  is 
apprehended,  in  caseof  several  damages  being 
assessed  against  several  defendants];  but  where 
the  judgment  is  entire,  there  must  be  a  total 
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affirmance  or  reversal."  "So,"  say  the  court, 
"in  trespass  against  several,  if  the  judgment 
be  erroneous,  because  one  of  the  defendants 
was  within  age  and  appeared  by  attorney,  the 
judgment  shall  be  reversed  in  toto."  Bac.  Abr., 
Error,  M;  Easton  v.  Calendar,  11  Wend.,  96. 
In  this  case  the  judgment  is  entire,  and  being 
erroneous  in  part  is  so  in  whole,  and  must, 
therefore,  be  reversed.  It  is  true,  as  has  been 
argued,  that  this  is  technical;  but  the  whole 
matter  is  technical;  there  *is  no  reason  [*£>& 
why  an  infant  is  not  as  capable  of  selecting  an 
attorney  as  a  guardian,  or  why  the  court  might 
not  as  well  appoint  an  attorney  for  him  as  a 
guardian;  but  the  practice  is  well  established, 
and  must  be  adhered  to  until  altered  by  proper 
authority. 

Judgment  for  surviving  plaintiff  on  demurrer. 

Infant— Appearance  by.  Cited  in — 1  Denio,  654  ;  60 
Barb.,  122 : 41  How.  Pr.,  46 ;  9  Abb.  N.  S.,  321. 

Writ  of  error— Coram  nobis  and  coram  vobis.  Ci- 
ted in— 19  Wend.,  621,  622:  53  Barb.,  440:  3  How.  Pr., 
260 ;  36  How.  Pr.,  142 ;  44  Am.  Rep.,  36  (85  Ind.,  318). 
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ANTHONY  G.  BADGLEY. 

Indictment  for  Forging  Note — Where  Note  is 
Lost,  Substance  may  be  Set  Forth — Sufficiency 
of  Indictment —  Variance — Evidence  of  Con- 
fession Alone  Insufficient  to  Convict — Forged 
Note  Passed  to  Sheriff. 

In  an  indictment  for  forging  a  promissory  note, 
if  the  note  be  lost  or  destroyed,  it  is  sufficient  to  set 
forth  the  substance  thereof,  alleging  the  loss  or  de- 
struction of  the  instrument. 

The  indictment  will  be  sustained,  although  it  does 
not  allege  that  the  note  purported  to  be  signed  by 
the  person  whose  name  was  forged;  if  it  set  forth 
the  purport  of  the  note,  giving  the  name  of  the 
maker  as  part  of  the  description,  it  is  sufficient. 

Although  in  the  indictment  the  note  is  described 
as  made  on  the  day  of  May,  and  the  proof  is  that 
the  forged  note  was  dated  on  a  particular  day,  a 
conviction  will  be  sustained  notwithstanding  the  va- 
riance, when  a  satisfactory  reason  for  the  omission 
of  a  more  particular  description  is  given  in  the  in- 
dictment. 

Evidence  of  confessions  alone,  unsupported  by 
corroborating  facts  and  circumstances,  is  not  suffi- 
cient to  convict;  there  must  be  proof  aliunde  of  the 
corpus  delicti,  although  such  proof  need  not  be  con- 
clusive. 

Where  a  forgednote  is  passed  to  a  sheriff  by  a  debt- 
or against  whom  the  sheriff  has  an  execution,  and 
the  question  is  submitted  to  a  jury  to  determine 
whether  the  note  was  given  for  "ease  and  favor," 
and  the  transaction,  consequently,  void  within  the 
statute,  and  they  convict  the  defendant  charged 
with  the  forgery,  the  conviction  will  be  held  good. 

Citations— 2  Cow,,  522 ;  2  B.  S.,  286,  sec.  59 ;  678,  sec. 
59:  1  R.  L.,  432;  7  Johns.,  159;  8  Johns.,  76;  15  Wend., 
147. 

HE  defendant  was  indicted  for  forgery. 
JL  The  indictment  contains  six  counts;  in  the 
first  of  which  it  is  stated  that  he  made  and 
forged  a  promissory  note  described  as  follows : 
"which  said  false,  forged  and  counterfeited 
negotiable  promissory  note  is  to  the  purport 
following,  that  is  to  say — 'Ninety  days  after 
date,  I  promise  to  pay  to  Anthony  G.  Badgley, 
or  order,  fourteen  hundred  and  twenty-eight 
dollars,  value  received  May,  1833— Daniel 
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Clark  (indorsed),  Anthony  G.  Badgley'" — ad- 
ding "a  more  particular  description  whereof 
is  now  here  to  the  jurors  unknown,  said  note 
being  destroyed,"  and  charging  the  defendant 
54*]  with  *the  intent  to  cheat  and  defraud 
Daniel  Clarke.  The  2d  count  charges  the  utter- 
ing and  publishing  of  the  note  with  the  like 
intent,  and  the  3d  charges  the  defendant  with 
having  the  note  in  possession  with  the  like  in- 
tent. The  three  remaining  counts  are  similar 
to  the  first  three,  except  that  the  defendant  is 
charged  with  the  intent  to  cheat  and  defraud 
one  Abraham  Meyers.  The  defendant  was 
tried  at  the  Dutchess  Oyer  and  Terminer. 
Aug.  5,  1833,  he  delivered  the  note  to  Myers 
who  was  sheriff  of  the  county,  and  "had  at  the 
time  two  executions  against  him, and  had  threat- 
ened to  lock  up  his  store,  unless  he  secured 
him.  Myers  told  the  defendant  when  he  re- 
ceived the  note,  that  the  creditors  in  the  execu- 
tion would  give  him  time,  and  that  he  would 
indulge  him  as  long  as  he  possibly  could,  but 
no  specific  time  was  mentioned.  The  money 
when  collected  to  be  applied  towards  payment 
of  the  executions.  He  testified  that  the  note 
was  dated  on  some  day  in  May,  1833,  but  on 
what  particular  day  he  could  not  state.  Aug. 
12,  the  defendant  made  an  assignment  of  his 
property  to  one  Losie,  his  accommodation  in- 
dorser,  and  to  one  Heermance,  in  trust  for  the 
payment  of  his  debts,  and  on  the  same  day  ap- 
plied to  the  sheriff  to  deliver  up  the  note  to 
him,  saying  he  had  made  provision  for  its  pay- 
ment in  the  assignment.  Losie  sent  notice  to 
the  sheriff  not  to  deliver  up  the  note.  On  the 
next  day  the  sheriff,  Losie,  and  the  defendant 
were  together,  and  the  latter  requested  Losie 
to  take  up  the  note,  saying  it  would  do  nobody 
any  good,  that  he  himself  was  the  drawer  or 
maker  of  it,  and  that  Daniel  Clarke  never  saw 
it.  About  Sep.  1  Losie  received  the  note  from 
the  sheriff,  having  become  responsible  for  the 
payment  of  the  executions,  and  the  defendant 
having  been  threatened  with  an  indictment  for 
forgery,  Losie,  on  the  day  preceding  the  com- 
mencement of  the  General  Sessions  in  Dutchess, 
was  invited  to  the  house  of  the  defendant 
where  he  met  the  defendant  and  several  of  his 
relatives.  The  defendant  was  very  solicitous 
that  his  friends  should  procure  the  note  from 
Losie,  who  offered  to  surrender  it  on  being  se- 
cured $500.  After  much  hesitation,  the  friends 
55*]  of  the  defendantgave  their  note  to  *Losie 
for  $500,  and  obtained  the  forged  note  which 
they  gave  to  the  defendant,  who  immediately 
burned  it.  It  was  proved  that  the  defendant  had 
said  that  he  had  taken  the  note  for  pork  sold, 
and  thai  the  drawer, Daniel  Clark,  was  a  whole- 
sale dealer,  residing  in  N.  Y.  Daniel  Clark 
died  about  two  months  previous  to  the  trial; 
he  was  a  member  of  a  firm  with  whom  the  de- 
fendant opened  an  account  in  Apr.,  1833,  and 
to  whom  he  was  indebted  Aug.  2  following,  in 
the  sum  of  $1,200;  no  part  of  which  had  been 
paid.  The  firm  did  not  buy  pork  of  him  in 
1833,  and  Daniel  Clark  did  not  carry  on  busi 
ness  separate  from  the  firm.  The  defendant 
had  sustained  a  good  character  until  his  fail- 
ure in  business.  The  judge  charged  the  jury 
that  the  indictment  must  be  considered  as 
charging  the  forging  of  a  note,  the  date  of 
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which  was  unknown  to  the  jurors,  and  not  as 
a  note  without  date;  if,  however,  the  jury  be- 
lieved that  the  defendant  had  been  misled  by 
the  manner  in  which  the  note  was  described, 
they  must  acquit  him;  that  the  production  of 
the  note  could  not  be  required  when  it  was 
proved,  as  in  this  case,  that  it  had  been  de- 
stroyed, and  if  the  jury  were  satisfied  that  a 
forgery  had  been  committed  by  the  defendant, 
they  were  authorized  upon  the  evidence  given 
to  convict  him.  That  if  the  note  was  passed 
to  the  sheriff  to  induce  him  to  violate  his  duty 
as  a  public  officer  by  abandoning  his  lien  or 
levy,  or  by  delay  or  indulgence,  inconsistent 
with  his  duty,  the  act  was  illegal  and  void,  and 
in  judgment  of  law  there  was  no  uttering  or 
publishing  of  the  note;  but  if  passed  to  be  col- 
lected, and  the  money  when  received  to  be  ap- 
plied towards  satisfaction  of  the  executions, 
the  transaction  was  not  illegal,  and  such  pass- 
ing of  tne  note  was  evidence  that  the  defend- 
ant had  it  previously  in  possession  with  the  in- 
tent to  defraud  Clark,  although  it  remained  his 
property  while  in  the  hands  of  the  sheriff.  The 
jury  convicted  the  defendant,  who  having  pro- 
cured a  bill  of  exceptions  to  be  sealed,  the  sen- 
tence of  the  court  was  suspended  to  procure 
the  decision  of  this  court  upon  the  case.  The 
cause  was  argued  here  by, 

*Mr.  S.  Cleaveland,  for  the  de-  [*56 
fendant. 

Mr.  S.  Beardsley,  Atty-Oen.,  for  the 
people. 

By  the  Court,  Nelson,  Gh.  J.  The  note  hav- 
ing been  destroyed  by  the  defendant,  so  that 
neither  the  original  nor  a  copy  could  be  pro- 
duced before  the  grand  jury,  an  exact  descrip- 
tion of  it  in  the  indictment  is  not  to  be  expected 
or  required.  Unless  this  was  so,  a  conviction, 
in  most  cases,  would  be  impossible,  where  the 
forged  instrument  was  lost  or  destroyed. 
Where  the  description  cannot  be  given  either 
literally  or  in  substance,  the  reason  for  the 
omission  must  be  stated,  and  then  such  an  ac- 
count of  it  as  shall  fairly  apprise  the  prisoner 
of  the  particular  offense  charged,  is  all  that 
can  be  demanded.  This  view  applies  emphat- 
ically to  a  case  where  the  prisoner  has  himself 
intentionally  concealed  or  destroyed  the  instru- 
ment. 2  Cow.,  522,  and  cases  cited. 

Although  the  indictment  does  not,  in  ex- 
press terms,  aver  that  the  note  forged  purport- 
ed to  be  signed  by  Daniel  Clark  as  maker,  still 
it  professes  to  set  out  the  purport  of  the  entire 
note,  and  the  name  of  Daniel  Clark  is  given  as 
that  of  the  maker.  It  is  a  part  of  the  descrip- 
tion of  a  note  alleged  to  have  been  forged  and 
counterfeited.  The  counts  are  informal  in  this 
respect,  but  substantially  good. 

It  is  said  the  note,  the  purport  of  which  is 
set  forth  in  the  indictment,  if  conceded  to  have 
been  counterfeited  by  the  defendant,  would 
not  establish  the  crime  of  forgery.  I  am  not 
sure  that  I  comprehend  the  force  of  this  ob- 
jection, but  suppose  it  to  be  nothing  more  than 
a  reiteration  of  the  position  taken,  and  disposed 
of  in  the  second  point.  It  is  no  doubt  true,  if 
the  indictment  is  to  be  viewed  as  not  contain- 
ing a  proper  averment  of  the  forgery  of  the 
name  of  Daniel  Clark  as  maker  of  the  note,  no 
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offense  is  charged;  but  I  have  before  given 
what  is  deemed  an  answer  to  this  objection. 

It  is  urged,  that  as  the  note  proved  to  have 
been  forged  bore  date  on  a  particular  day  in 
May,  it  must  be  considered  as  different  from 
the  one  the  purport  of  which  is  set  forth  in  the 
indictment,  which  does  not  specify  any  day. 
This  objection  is  answered  in  the  first  point. 
57*]  It  is  resolvable  into  *the  proposition  that 
the  note,  under  any  circumstances,  must  be 
perfectly  if  not  literally  described.  The  plead- 
er does  not  profess  to  give  the  date,  and  assigns 
his  reason  for  the  omission ;  one  that  satisfies 
the  rule  of  law. 

It  is  said  that  the  confessions  of  the  defend 
ant  were  not  of  themselves  sufficient  evidence 
to  authorize  a  conviction,  without  proving 
aliunde  that  the  crime  charged  had  been  com 
mitted  by  some  one.  This,  I  am  of  opinion,  is 
the  only  important  question  in  the  case.  In 
the  case  of  People  v.  Hennessey,  15  Wend.,  147, 
this  court,  after  a  review  of  the  cases  and  au- 
thorities by  Ch.  J.  Savage,  came  to  the  con 
elusion  that  the  prisoner  had  been  wrongfully 
convicted  upon  proof  of  his  confessions  alone, 
although  it  was  apparent  there  was  other  evi- 
dence, which  was  not  produced,  to  prove  that 
an  offense  had  been  committed.  The  prisoner 
was  tried  and  convicted  under  the  statute,  2 
R.  S.,  678,  sec.  59,  upon  a  charge  of  embezzle 
ment  of  money  collected  while  in  the  employ- 
ment of  another,  and  the  conviction  was  had 
upon  his  own  confession,  without  any  corrob- 
orating face  or  circumstance.  None  of  the 
persons  from  whom  the  money  was  collected 
were  called.  In  the  case  under  consideration, 
Clark,  whose  name  was  alleged  to  have  been 
forged,  died  before  the  trial.  His  son  proved 
that  the  defendant,  in  Apr.,  1833,  opened  an 
account  with  the  house  in  the  City  of  N.  Y.  of 
which  his  father  and  himself  were  members. 
The  first  bill  was  made  in  Apr.,  amounting  to 
$520;  and  between  that  date  and  Aug  2  fol 
lowing  the  account  was  increased  to  $1,200, 
and  nothing  had  been  paid.  The  defendant 
pretended  that  the  note  was  given  for  pork  sold 
in  the  City  of  N.  Y. ;  this  witness  proved,  so  far 
as  his  knowledge  extended,  that  none  had  been 
bought  of  the  defendant  in  1833,  by  his  father 
or  the  firm,  and  that  his  father  was  in  easy 
•circumstances  as  to  property.  In  addition  to 
these  facts  it  appeared  that  the  defendant  was 
very  solicitous  to  regain  possession  of  the  note 
from  the  sheriff,  and  also  from  Losie,  after  it 
had  passed  into  his  hands;  that  his  connections, 
by  reason  of  his  great  anxiety  and  importuni 
58*]  ty,  advanced  $500  *to  obtain  possession 
of  it;  and  that  it  was  burned  by  him  as  soon  as 
it  came  into  his  hands.  The  admission  of  the 
defendant  that  he  forged  the  note  is  very  full 
and  explicit,  though  made  under  circum- 
stances and  with  an  object  that  might  well 
qualify  its  effect,  were  it  not  for  the  other  evi- 
dence in  the  case.  It  must  be  conceded  that 
the  allegation  of  the  forgery  of  the  note  was 
made  with  a  view  to  impress  Myers  and  Losie 
with  the  belief  that  it  was  valueless,  and  there- 
by induce  them  the  more  readily  to  give  it  up. 
Henee  a  motive  existed  for  the  assertion,  even 
if  the  note  were  genuine.  But  this  explana- 
tion, which  might  have  been  thus  given  to  the 
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confession,  discreditable  enough  as  it  was  to 
the  defendant,  is  rebutted  by  the  fact  of  the 
immediate  destruction  of  it  when  it  came  into 
his  hands.  The  admission  of  the  forgery  is 
thus  not  only  left  unexplained,  but  is  con- 
firmed. Why  destroy  a  note  against  a  responsi- 
ble maker,  if  it  was  genuine?  This  is  a  strong 
corroborating  fact,  irreconcilable  with  the 
idea  of  innocence,  especially  when  the  individ- 
ual is  shown  to  be  a  man  of  intelligence  and  of 
business  habits.  It  should  be  remembered,  too, 
in  connection,  that  the  note  was  purchased  by 
the  friends  of  the  defendant  at  his  earnest  so- 
licitation, avowedly  to  prevent  a  threatened 
criminal  prosecution,  upon  the  eve  of  the  sit- 
ting of  the  court.  There  are  other  facts  and 
circumstances  tending  to  confirm  the  truth  of 
the  confession.  I  assume  that  Daniel  Clark, 
whose  son  was  a  witness,  was  the  person  re- 
ferred to  by  the  defendant.  If  not,  and  some 
other  individual  of  that  name  was  the  real 
maker  of  the  note,  the  defendant  should  have 
produced  him,  and  proved  the  falsity  of  his 
own  admission.  This  it  was  competent  for 
him  to  have  done,  and  the  omission  raises  a 
strong  inference  against  him.  If  the  note  was 
genuine  and  the  defendant  innocent,  he  had 
the  means  within  his  control  to  contradict  the 
only  evidence  against  him.  Of  course  he  knew, 
in  such  case,  the  maker,  and  if  he  was  not  to  be 
found,  he  could  at  least  have  given  some  proof 
of  the  transaction  out  of  which  the  note  arose. 
If  it  was  given  on  a  sale  of  pork,  as  he  had  al- 
leged, why  did  he  not  prove  the  fact,  or  some 
circumstances  connected  with  it?  He  not  only 
omitted  every  explanation  of  this  sort  clearly 
within  *his  power  if  innocent,  but  we  [*59 
have  on  behalf  of  the  prosecution,  negative 
evidence  that  his  account  of  the  note,  when  he 
was  negotiating  it,  was  untrue.  The  son  of 
Clark,  who  was  an  active  member  of  the  firm, 
knew  nothing  of  the  sale  of  the  property  for 
which  the  note  wasalleged  to  have  been  given; 
and  the  fact  of  an  indebtedness  to  the  amount 
of  $1,200,  tends  greatly  to  repel  the  idea  that 
Clark  ever  gave  any  note  to  the  defendant. 

Full  proof  of  the  body  of  the  crime,  the 
corpus  delicti,  independently  of  the  confession, 
is  not  required  by  any  of  the  cases;  and  in 
many  of  them  slight  corroborating  facts  were 
held  sufficient.  Here  there  are  a  number  of 
facts,  and  some  of  them  strong  and  convinc- 
ing. The  highest  and  best  evidence  in  the  pow- 
er of  the  prosecutor  was  produced,  and  no  ef- 
fort was  made  by  the  accused  to  explain,  where 
explanation  was  easy  and  complete  upon  the 
assumption  of  innocence.  There  is  much  cir- 
cumstantial evidence  of  the  forgery  of  the 
note,  which,  in  connection  with  the  confes- 
sions, brings  the  mind  to  a  satisfactory  conclu- 
sion of  the  defendant's  guilt — a  conclusion  jus- 
tified by  abundant  authority.  Most  of  the 
leading  cases  were  reviewed  in  the  case  of  Hen- 
nessey, and  it  would  be  useless  again  to  go 
over  them. 

It  is  not  material  to  inquire  whether  the  note 
was  passed  to  the  sheriff  for  "  ease  and  favor," 
1  R.  L.,  432;  2  R.  S.,  286,  sec.  59;  7  Johns., 
159;  8  Id.,  76;  and  being  thus  void,  whether 
here  was  an  uttering  and  publishing  within  the 
2d  and  5th  counts  of  the  indictment.  Even  if 
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the  rule  was,  as  contended  for  by  the  counsel 
for  the  defendant,  the  manner  in  which  the 
point  was  submitted  to  the  jury  obviates  all 
objection.  But  there  can  be  no  ground  for 
-objection  to  the  testimony  in  respect  to  the  oth- 
er counts;  if  it  establishes  anything,  it  is  the 
forgery  of  the  note  with  the  intent  to  defraud 
Olark  or  Myers,  or  both,  as  well  as  the  posses- 
sion of  it  by  the  defendant  knowing  it  to  be 
forged,  with  the  intent  to  utter  and  pass  it  for 
the  like  purpose. 

The  judge  erred,  I  think,  in  submitting  the 


question  to  the  jury  whether  the  description  of 
the  note  in  the  indictment  was  such  as  to  mis- 
lead the  defendant  or  not,  in  preparing  his  de- 
fense. *That  question  belonged  to  the  [*OO 
court.  The  error,  however,  was  in  favor  of 
the  prisoner,  as  we  are  satisfied  there  was  no 
valid  objection  to  the  description,  nor  any  vari- 
ance between  it  and  the  proof. 
Proceedings  remitted  to  Oyer  and  Terminer. 

Cited  in-1  Cliff.,  2t;  31  Cal.,  568;  92  111.,  348;  73 
Ind.,  542 ;  73  Mo.,  713 ;  28  Am.  Rep.,  701,  703  (55  Ala., 

187). 
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CASES  ARGUED  AND  DETERMINED 

IN   THE 

Court  1'or  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 


STATE  OF  NEW  YORK 

DURING   THE   YEAR   1836. 


61*]  *HAWLEY  AND   KING,    Appellants, 

AND 

JAMES  ET  AL.,  Respondents. 

Wills — Construction  of — Suspension  of  the  Pow- 
er of  Alienation — Creation  of  Trust  Estate  to 
Continue  for  more  than  Two  Lives  in  Being, 
Void — Statute —  Construction  of — Where  the 
Trust  Term  and  the  Estates  in  Remainder  are 
Void — The  Life  Estates  and  all  the  Contingent 
Remainders  are  also  Void — Part  of  the  Pro- 
visions of  the  Will  Sustained,  though  Others 
Held  V<>id — Annuities — Election — Lands  in 
Illinois  Exceptedfrom  the  Decree. 

The  creation  of  a  trust  term  by  will  to  continue 
until  the  youngest  of  a  testator's  children  and 
grandchildren,  attaining  the  age  of  21  years,  shall 
have  attained  that  age,  where  the  number  exceeds 
two.is  void  under  the  Revised  Statutes  of  this  State, 
as  suspending  the  power  of  alienation,  of  an  abso- 
lute fee  in  possession  for  more  than  two  lives  in  be- 
ing:, and  without  reference  to  any  designated  life  or 
lives. 

In  the  creation  of  estates,  the  power  of  alienation 
can  be  suspended  in  no  other  way  than  that  recog- 
nized in  the  15th  section  of  the  Act;  i.  e.,  during  the 
continuance  of  one  or  two  lives  in  Dfcing  at  the  crea- 
tion of  the  estate  :  and  consequently,  such  power 
cannot  be  suspended  for  a  moderate  term  of  years, 
for  an  average  duration  of  lives,  whilst  certain 
specified  minorities  continue,  or  by  any  other  limit- 
ation that  may  by  possibility  ex  tend  such  suspense 
beyond  two  specifit  d  lives  in  being. 

Where  a  testator  who  had  created  a  trust  term, 
directed  his  trustees  at  the  expiration  of  the  period 
prescribed  lor  the  continuance  of  the  trust,  to  di- 
vide his  estate  into  12  equal  parts,  and  to  allot,  dis- 
tribute and  convey  to  certain  of  his  children  and 
grandchildren  severally  certain  portions  of  the  es- 
tate for  life,  with  power  to  the  grantee  to  devise  the 
same  in  fee  to  his  or  her  lineal  descendants  in  such 
manner  or  proportions  as  be  or  she  might  think 
proper:  and  in  the  event  of  such  grantee  either 
leaving  no  descendants  or  omitting  to  make  a  valid 
disposition  of  the  same  in  execution  of  such  power, 
then  with  remainder  in  fee  to  such  person  or  per- 
sons as  by  the  Sratute  of  Descent  would  have  been 


entitled  to  inherit  the  estate,  had  the  grantee,  hav- 
ing derived  the  same  from  the  testator,  died  intes- 
tate, *lawf ully  seised  thereof  in  fee ;  it  was  [*62 
held,  that  the  estate  in  remainder  was  an  estate 
which  suspended  the  power  of  alienation  contrary 
to  law,  and  that  the  estate  in  remainder,  including 
the  life  estates  and  all  the  contingent  remainders 
depending  thereon,  were  illegal  and  void  ;  and  that 
the  real  estate  of  the  testator  descended  to  his  heirs 
at  law  free,  and  discharged  of  all  conditions,  de- 
vises, directions,  authority,  power  or  control  of  the 
trustees— saving,  however,  from  the  operation  of 
the  decree  the  lands  of  the  testator  situate  in  the 
State  of  Illinois. 

Annuities  for  jife  having  been  given  by  the  tes- 
tator to  two  of  his  sons,  and  no  other  provision  hav- 
ing been  made  for  them  by  the  will,  and  it  having 
been  adjudged  that  the  trust  term  and  the  remain- 
ders, suspended  thereon,  were  void,  and  that  the  es- 
tate descended  to  the  heirs  at  law  of  the  testator ;  it 
was  held,  that  such  sons  were  bound  to  elect  with- 
in a  given  period  whether  they  would  accept  the  an- 
nuities, or  renounce  them,  and  take  as  heirs  at  law 
and  representatives  of  the  testator. 

Notwithstanding  that  the  trust  term  and  remain- 
ders were  adjudged  to  be  void ;  it  was  held  that  nu- 
merous annuities  and  legacies  given  by  the  will, 
were  good  and  valid,  and  the  trustees,  in  their  char- 
acter of  executors,  were  directed  to  carry  into  ef- 
fect the  directions  of  the  testator  in  respect  to  such 
annuities  and  legacies. 

Citations-7  Ves.,  503,  534;  4  Crui.,  260,  449;  4 
Kent,  Com.,  206.  262,  283:  1  Co.  Inst.,  378  a;  Ram., 
Wills,  6  :  15  East,  440 ;  Sug.  Pow.,  151 ;  2  Burr.,  873 ; 
14  Wend.,  265;  2  Bl.  Com.,  169;  Fearne,  Conting. 
Rem.,  216,  227,  233,  21,  22,  fith  ed.;  2  Crui.,  264,  270  :  4 
T.  R.,  39 :  5  Paige,  186 ;  2  Vern.,  581 ;  2  Ves.,  257,  356, 
367 ;  13  Ves.,  209 ;  2  Ves.  &  B.,  54, 187  ;  Gilb.  Eq.,  15 ; 
Sug.  Vend,,  170  and  note:  1  Swanst.,  402,  note,  409; 
2  Madd.,  47,  50  ;  1  R.  S.,  717,  721.  730,  738,  sees.  63,  65, 
67;  23  Hen,  VI..  ch.  9,  Hob.,  24;  2  Marsh.,  61;  6  Taunt., 
369;  4  Coke,  104,  111;  16  Ves.,  489,  491,  505;  Meyer, 
Life  Ins..  85.  Table,  17  ;  1  R.  S.,  723,  sees.  15,  16 ;  725, 
sees.  32,  35 :  726,  sec.  38 :  728,  sec.  55 ;  729,  sec.  60 :  732, 
sec.  74;  773,  sees.  3,  14-22;  1  Prest.  Est.,  74;  Watk. 
Conv.,  140:  Crui.  Dig.,  tit.  16,  Remainders,  ch.  1,  sec. 
840;  13  Wend.,  178;  11  Ves.,  257;  5  East,  205;  1  Cox., 
241,  324 ;  Pow.  Devises,  294 ;  2  R.  S.,  21,  sec.  28 ;  27, 
sec.  19 ;  2  R.  S.,  173,  sec.  38  ;  5  Paige,  5a5;  6  T.  R.,  512: 
Cro.  Car.,  102;  2  Bos.  &  P..  289;  2  Ves.,  Jr.,  356;  3 
Coke,  20 ;  4  Johns.,  61 ;  10  Ves.,  589. 


NOTE.— Perpetuities— Suspension  of  power  of  alien- 
ation—Election. 

Under  the  statutes  of  New  York,  the  power  of  alien- 
ation can  only  be  suspended  during  the  continuance 
of  two  lives  in  being  at  the  creation  of  the  estate. 
Hone  v.  Van  Shaick,  20  Wend.,  564 ;  Kane  v.  Gott,  7 
Paige,  521 ;  24  Wend.,  641 :  Tucker  v.  Tucker,  5  N. 
Y.,  408 ;  Jennings  v.  Jennings.  7  N.  Y.,  547:  Yates  v. 
Yates,  9  Barb.,  324 ;  Sehettler  v.  Smith,  41  N.  Y.,328; 
Boynton  v.  Ho\  t,  1  Den.,  53  ;  McGrath  v.  Van  Sta- 
voren.  8  Daly,  454 :  Kelso  v.  Lorillard,  85  N.  Y.,  177 ; 
Colton  v.  Fox,  H7  N.  Y.,  348. 

It  is  o  general  rule  that  where  the  limitation  man 
T>y  any  po.s8i/>ili(j/  extend  beyond  the  prescribed 
limits  it  is  void. 
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In  addition  to  the  above  case  of  Hawley  v.  James 
and  the  cases  above  cited,  see  Amory  v.  Lord,  9  N. 
Y.,  402 :  Brown  v.  Evans,  34  Barb.,  594  ;  Donohue  v. 
McNichol,  61  Pa.  St.,  73;  Church  v.  Grant,  3  Gray, 
142;  Loring  v.  Blake,  98  Mass.,  253:  Sears  v.  Putnam, 
102  Mass.,  5:  Jackson  v.  Phillips,  14  Allen,  572;  Wood 
v.  Griffin,  46  N.  H.,  234 ;  Leake  v.  Robinson,  2  Mer., 
363:  Judd  v.  Judd,  3  Sim.,  526;  Newman  v.  New- 
man, 10  Sim..  51  ;  Rowland  v.  Tawney,  26  Bead.,  67  ; 
1  .Tarm.  Wills,  265  ;  2  Washb.  Real  Prop.,  703. 

One  cannot  take  as  heir  at  law  contrary  to  the  will 
and  a  provision  under  the  will  at  the  same  time. 

See  Salmon  v.  Stuyvesant,  post,  p.  321,  note. 
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A  PPEAL  from  chancery.  William  James, 
-ti  July  24.  1832,  made  and  published  his  last 
will  and  testament,  in  the  following  words: 

1.  "I,  William  James,  in  contemplation  of 
the  uncertainty  of  human  life,  and  being  de- 
sirous of  making  a  just  disposition  of  my  prop- 
erty, do  make  and  publish  this  my  last  will 
and  testament,  in  manner  following — that  is  to 
say: 

63*]  *2.  I  give  and  devise  to  my  wife,  Cath- 
arine James,  the  mansion  house,  now  occupied 
as  such  by  me,  in  the  City  of  Albany,  together 
with  all  the  appurtenances  thereunto  belong 
ing,  during  the  period  of  her  natural  life,  and 
with  power  to  dispose  of  the  same  by  will,  to 
our  lineal  descendants,  in  such  manner  as  she 
may  think  proper. 


Conclusions  arrived  at  ft?y  the  CHIEF  JUSTICE,  in  the 
Opinion  delivered  by  him. 

Under  the  article  of  the  Revised  Statutes  "Of  Uses 
and  Trusts,"  section  55,  a  future  trust,  whether  con- 
tingent or  not,  cannot  vest  a  present  estate  in  or 
sustain  a  devise  to  trustees;  to  be  valid,  the  trust 
must  be  active  and  present. 

A  trust,  for  the  accumulation  of  rents  and  profits 
of  real  estate,  where  it  operates  to  the  benefit  as 
well  of  adults  as  of  minors,  is  void. 

A  trust  to  receive  rents  and  profits  to  pay  legacies 
is  valid,  but  unimportant  in  this  case ;  as  when  the 
legacies  are  paid,  the  trust  ceases. 

A  trust  to  receive  rents  and  profits  to  pay  annu- 
ities, as  to  the  object  or  purpose  of  its  creation,  is  a 
valid  trust  within  the  statute,  if  otherwise  unobjec- 
tionable, and  vests  the  estate  in  the  trustees  until 
the  expiration  of  the  term  created  ;  it  belongs  to 
the  class  of  trusts  designated  in  the  3d  subdivision  of 
section  55  of  the  article  of  the  statute,  relating  to 
the  creation  and  division  of  estates ;  and  whether  it 
belongs  to  the  2d  or  Hd  subdivision  of  that  section, 
the  annuities  are  inalienable. 

The  trust  term  is  inalienable,  within  the  meaning 
of  the  article  "Of  Uses  and  Trusts,"  as  well  in  re- 
spect to  the  estate  of  the  trustees  as  the  interest  of 
the  annuitants :  the  latter  have  not  the  power  to  ex- 
tinguish the  trust  by  gift,  release,  or  surrender. 

The  statute  relative  to  the  suspense  of  the  power 
of  alienation,  permits  a  limitation  for  two  lives  in 
being,  and  21  years  in  addition  in  a  case  of  actual 
minority. 

The  trust  term,  in  this  case,  is  virtually  limited 
upon  13  lives,  and  is  consequently  void :  but  if  con- 
ceded to  be  a  term  for  20  years  and  10  days  as  ad- 
judged by  the  Chancellor,  it  still  is  void,  because  the 
limitation  of  the  term  by  the  minorities  of  the  per- 
sons named,  is  equivalent  to  the  creation  of  an  es- 
tate, dependent  upon  the  lives  of  such  persons;  for 
if  two  of  the  lives  fall  in  before  all  attain  majority, 
then  the  estate  having  been  held  for  two  lives,  its 
further  continuance,  during  the  residue  of  the  mi- 
norities, extends  it  beyond  two  lives,  and  the  whole 
limitation  is  void ;  the  possibility  of  the  happening 
of  such  event  being  equivalent  to  the  creation  of 
an  estate  for  a  period  of  more  than  two  lives. 

In  the  creation  of  estates,  the  power  of  alienation 
can  be  suspended  in  no  other  way  than  that  recog- 
nized in  the  15tli  section  of  the  Act;  i.  e.,  during  the 
continuance  of  one  or  two  lives  in  being  at  the  crea- 
tion of  the  estate  and,  consequently,  such  power 
cannot  be  suspended  fora  moderate  term  of  years, 
for  an  average  duration  of  lives,  whilst  certain  spec- 
ified minorities  continue,  or  by  any  other  limitation 
that  may  by  possibility  extend  such  suspense  be- 
yond two  specified  lives  in  being. 

The  limitation,  in  this  case,  being  illegal,  and  the 
trust  term  void,  the  remainders  also  are  void,  and 
the  estate  descends  to  the  heirs  at  law  of  the  testa- 
tor, whose  interest  cannot  be  devested  by  the  sub- 
sequent execution  by  the  trustees  of  the  power  in 
trust. 

The  power  of  alienation  cannot  be  postponed  un- 
der a  power  in  trust  fora  longer  period  than  is  per- 
mitted under  an  express  trust. 

Both  the  substitute  and  ultimate  remainders  cre- 
ated by  the  will,  are  void  on  the  ground  that  they 
are  contingent,  and  depend  upon  the  limitation  of 
the  trust  term,  which  being  adjudged  top  remote, 
the  contingent  remainders  limited  upon  it,  of  con- 
sequence, are  too  remote. 

WEND.  16. 


*3.  I  also  give  and  bequeath  to  my  [*64 
said  wife  all  my  household  furniture  and  uten- 
sils, including  plate,  pictures  and  other  orna- 
mental articles  in  the  house,  her  personal  orna- 
ments and  wearing  apparel;  also  my  horses, 
harness,  carriages  and  sleighs,  and  my  library. 

4.  Desiring  that  my  family  after  my  decease 
should  live  *respectably,  but  at  the  same  [*65 
time  prudently  and  circumspectly,  I  further 
give,  devise  and  bequeath  unto  my  said  wife, 
for  her  own  support  and  for  the  education  and 
support  of  our  children,  an  annuity  of  $3,000, 
to  be  paid  in  equal  quarterly  payments,  or  oft- 
ener  should  she  have  occasion  therefor,  dur- 
ing the  period  of  her  natural  life. 

*5.  I  also  give  and  bequeath  unto  my  [*66 
said  wife  the  sum  of  $3,000,  to  be  applied  by 

The  life  estates  are  also  void  as  well  for  the  rea- 
son that  the  power  of  alienation  is  illegally  suspend- 
ed as  that  the  permitting  of  those  estates  to  vest 
after  declaring  the  remainders  void,  would  work  in- 
justice, and  defeat  the  main  intent  of  the  testator. 

Those  of  the  heirs  at  law  of  the  testator  to  whom 
valid  legacies  or  annuities  are  given,  are  bound  to 
make  their  election  whether  they  will  accept  the 
provision  made  for  them  by  the  will.or  take  as  heirs 
at  law;  they  cannot  do  both. 

Conclusions  arrived  at  by  Mr.  Justice  BBONSON,  in 
the  Opinion  delivered  by  him. 

A  trust  to  receive  the  rents  and  profits  of  lands  to 
pay  debts,  is  void ;  the  statute  only  authorizing  a 
trust  to  sell  lands  tor  the  benefit  of  creditors. 

A  trust  for  the  accumulation  of  rents  and  profits 
of  real  estate  for  the  benefit  of  adults  as  well  as 
minors  is  void. 

A  trust  under  the  3d  subdivision  of  the  55th  sec- 
tion to  receive  rents  and  profits  and  pay  them  over, 
is  void ;  the  statute  only  authorizes  a  trust  to  re- 
ceive rents  and  profits  and  apply  them  to  the  use  of 
any  person.  The  trustee  must  himself  make  the  ap- 
plication. 

The  trust  authorized  by  the  2d  subdivision  of  the 
55th  section  to  sell,  mortgage  or  lease  lands,  is  a 
trust  for  the  alienation  of  the  whole  or  some  por- 
tion of  the  estate :  this  clause  will  not  warrant  a 
trust  to  receive  rents  and  profits,  which  suspends 
the  power  of  alienation. 

The  trust  authorized  by  the  1st  and  2d  subdivisions 
of  the  55th  section  are  trusts  for  alienation  ;  those 
under  the  3d  and  4th  subdivisions  are  trusts  to  re- 
ceive rents  and  profits,  which  suspend  the  power  of 
alienation. 

Contingent  provisions  as  to  the  management  of 
an  estate,  and  providing  for  beneficiaries  in  the 
mode  prescribed  in  a  will,  if  valid  as  express  trusts, 
cannot  operate  to  vest  the  estate  in  the  trustees  un- 
til the  happening  of  the  events  calling  the  trusts 
into  active  exercise. 

The  trusts  in  this  case  in  relation  to  its  objects 
and  the  manner  in  which  it  is  declared,  is  contrary 
to  law  and  consequently  void. 

The  power  of  alienation  cannot  be  suspended  for 
a  longer  period  than  during  the  continuance  of  two 
lives  in  being  at  the  creation  of  the  estate :  and 
every  limitation  by  which  the  power  of  alienation 
may  be  suspended  for  a  longer  period,  is  void  in  its 
creation.  The  lives  must  be  designated,  either  by 
naming  two  persons  in  particular,  or  by  limiting 
the  estate  on  the  first  two  lives  which  shall  fall  in  a 
class  of  several  individuals. 

The  estate,  may  be  limited  on  some  event  besides 
life;  but  life  must  in  some  form  enter  into  the  limi- 
tation, so  that  the  power  of  alienation  can  in  no 
event  be  suspended  beyond  two  designated  lives. 
No  absolute  term,  however  short,  can  be  main- 
tained. 

The  trust  term  in  this  case  depends  in  part  on 
time,  and  in  part  on  the  continuance  of  hie;  and 
there  being  13  persons  upon  whose  minorities  the 
term  is  limited.it  depends  upon  more  than  two  lives, 
and  is,  therefore,  void. 

The  estate  is  inalienable  during  the  trust  term  ; 
neither  the  trustees  or  the  beneficiaries  have  the 
power  to  convey,  and  as  by  the  provisions  of  the 
will  the  power  of  alienation  may  be  suspended  for 
a  longer  period  than  that  prescribed  by  law,  the 
trust  is  void. 

An  express  trust  can  be  valid  as  a  power  in  trust 

1027 


COUKT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1836 


ner  towards  the  maintenance,  education  and 
advancement  of  the  children  of  her  deceased 
sister,  Jannette  B.  Gourley,  in  such  propor- 
tions and  at  such  times  as  she  may  deem 
proper. 

6.  The  foregoing  devise  and  bequests  to  my 
67*]  said  wife  are  intended  to  be,  and  I  here- 
by declare  them  to  be,  in  lieu  and  full  satisfac- 
tion of  her  dower  in  my  estate. 

7.  To  my  son  William  James,  I  give  and  be- 
queath an  annuity  of  $2,000,  during  his  natural 
life. 

8.  To  my  son  Henry,  I  give  and .  bequeath 
an  annuity  of  $1,250,  during  his  natural  life. 
68*]      *9.    To  Catharine  Tillman,  sister  of 
my  former  wife  Elizabeth,  deceased,  I  give  and 
bequeath  an  annuity  of  $125,  during  her  nat- 
ural life. 

10.  To  Charlotte  James,  daughter  of  my  de- 


only  when  it  is  created  for  a  purpose  not  enumerat- 
ed as  the  proper  subject  of  an  express  trust  and, 
conseauently,  if  a  testator  attempt  to  create  a  trust 
for  any  of  the  purposes  specified  in  the  55th  section, 
which  is  not  valid  as  an  express  trust,  it  cannot  be 
carried  into  effect  as  a  power  ia  trust. 

The  statute  regulating  the  suspense  of  the  power 
of  alienation  applies  as  well  to  powers  in  trust  as  to 
express  trusts  ;  and  if,  by  possibility,  the  power  of 
alienation  may  be  suspended  under  a  power  in  trust 
for  a  period  longer  than  that  allowed  by  law,  the 
power  in  trust  is  void. 

Conclusions  arrived  at  by  Mr.  Justice  Co  WEN,  in  the 
Opinion  delivered  by  him : 

A  direction  in  a  will  for  the  accumulation  of  rents 
and  profits  of  an  estate  for  the  benefit  of  adults  as 
"well  as  minors,  is  void ;  but  such  direction,  though 
void,  does  not  invalidate  the  whole  will.  It  is  not 
like  a  deed  which  contains  a  provision  to  defraud 
creditors,  and  which  on  that  account  is  void  in  toto ; 
the  deed  is  void  because  the  scatute  declares  it  so, 
but  there  is  no  such  declaration  in  respect  to  an  in- 
strument containing  a  direction  for  accumulation. 

Where  an  estate  is  given  to  trustees  for  a  specified 
term,  with  remainders  over  for  life  and  in  fee,  and 
the  trust  term  is  void,  the  principal  devises  are  not 
affected  by  such  avoidance.  If  there  be  a  valid  ex- 
press trust,  it  must  be  satisfied ;  if  the  trust  be  ille- 
gal, the  estate  either  passes  at  once  to  the  remainder- 
man, or  that  which  was  meant  for  the  trustees  de- 
scends to  the  heirs  at  law  until  the^happening  of  the 
event  when  by  the  devise  the  estates  in  remainder 
are  to  take  effect.  The  failure  of  a  matter  of  form 
cannot  affect  the  substance. 

Although  there  be  a  trust  term  and  it  be  inalienable, 
it  cannot  affect  the  principal  devises  of  a  will,  espe- 
cially where  the  estate  is  large  and  the  trusts  com- 
paratively insignificant.  The  statute  declares  the  in- 
terests of  the  trustee  and  cestui  que  trust  inalienable, 
and  that  the  whole  legal  estate  is  vested  in  the  trust- 
ee, yet  the  legal  consequences  of  such  declaration 
are  only  complete  as  between  the  trustee  and  the 
cestui  que  trust.  The  party  creating  the  trust  may 
declare  to  whom  the  land  to  which  the  trust  relates 
shall  belong,  in  the  event  of  the  failure  of  the  trust, 
and  may  devise  it  subject  to  the  execution  of  the 
trust ;  and  the  grantee  has  a  legal  estate  in  the  prop- 
erty against  all  persons  except  the  trustees  and  those 
claiming  under  them.  When  the  trusts  are  com- 
paratively small  and  the  estate  large,  the  trusts 
should  be  deemed  a  mere  lien,  and  on  provision  be- 
ing made  for  their  satisfaction,  the  owner  of  the 
body  of  the  estate  ought  to  be  permitted  to  enter 
upon  the  enjoyment  of  his  property.  If  there  be 
an  interest  in  one  or  more  of  the  beneficiaries  which 
is  deemed  inalienable,  the  substantial  limitations  of 
the  will  cannot  for  that  cause  be  subverted ;  on  set- 
ting apart  an  adequate  fund  for  the  payment  or  se- 
curity of  the  beneficiaries,  it  is  the  duty  of  a  Court 
of  Chancery  to  give  the  body  of  the  estate  to  the 
principal  devisees. 

If  the  trust  term  be  not  counted  in  the  line  of  per- 
petuity, and  the  substituted  remainders  be  excluded, 
as  they  are  by  the  decree,  the  devise  of  the  8J£  shares 
does  not  suspend  alienation  for  a  longer  time  than 
is  allowed  by  law.  Each  12th  constitutes  an  estate 
by  itself  in  the  contingent  devisee,  which  must  ter- 
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ceased  brother  John  James.  I  give  and  be- 
queath an  annuity  of  $100,  during  her  natural 
life. 

*11.  To  Susan  Duffy,  widow  of  John  [*69 
Duffy,  late  of  the  City  of  New  York,  deceased, 
I  give  and  bequeath  an  annuity  of  $200  during 
her  natural  life. 

12.  To  my  nephew  John  James,  son  of  my 
deceased  brother  John  James,  I  give  and  be- 
queath the  sum  of  $1,000. 

13.  I  give  and  bequeath  to  the  Society  for 
the  relief  of  Orphan  and  Destitute  Children  in 
the  City  of  Albany,  an  annuity  of  $150,  to  be 
paid  by  my  trustees,  hereinafter  named,  to  the 
managers  of  the  said  Society,  for  the  use  there- 
of, annually,  until  my  said  trustees  shall  find 
*it  convenient.out  of  the  rents  and  profits  [*7O 
of  my  estate,  to  invest  the  sum  of  $2,500  in 
some  public  stock,  which  I  require  them  to  do 

minate  in  a  fee  on  his  death,  and  each  of  the  nine 
devisees  has  an  estate  in  severally  dependent  on  his 
own  life  and  that  only.  To  illustrate :  Augustus, 
one  of  the  principal  devisees,  takes  an  estate  for  life, 
if  he  outlives  the  contingency,  and  it  goes  to  his 
special  heirs  if  he  do  not  control  it  by  the  power  of 
appointment  conferred  upon  him.  This  limitation 
is  a  fee  after  one  life  in  being.  If  Augustus  die  be- 
fore his  estate  vests  (the  substituted  remainders  be- 
ing out  of  the  way  as  involving  too  many  expectants 
of  a  life  estate),  the  land  will  descend  to  the  general 
heirs  of  the  testator  in  fee.  Thus  there  is  but  one 
contingent  life  estate  in  the  several  8  J^  shares. 

Admitting  the  whole  estate  to  be  vested  in  the 
trustees,  both  in  law  and  equity,  and  that  every  sale 
by  them  in  contravention  of  the  trust  is  void,  still 
they  may  unite  with  the  cestuis  que  trust  and  sell  the 
estate.  The  only  trust  which  has  a  bearing  upon  this 
case  is  that  which  relates  to  the  receiving  of  rents 
and  profits  and  applying  them,  etc.  The  rents  and 
profits,  if  they  do  belong  to  the  express  trust,  do  so 
because  they  are  part  of  the  accumulating  fund. 
When  the  direction  for  the  accumulation  was  ad- 
judged void,  the  rents  and  profits  were  taken  from 
the  trustees  and  carried  over  to  the  eventual  takers 
by  the  operation  of  the  statute  and,  consequently, 
there  is  no  express  trust  in  the  matter,  and  the  per- 
sons entitled  to  the  rents  and  profits  obtaining  their 
right  to  them  by  operation  of  law  and  not  under  the 
will,  are  not  prohibited,  by  the  63d  section  of  the 
Act,  from  assigning  or  disposing  of  their  interest. 
The  trust  to  pay  debts  and  legacies  will  not  render 
the  estate  inalienable,  because  they  can  be  paid;  the 
debts  may  be  discharged  and  legacies  satisfied.  As 
to  the  annuities ;  they  are  charges  upon  the  whole 
estate,  real  and  personal,  and  are  not,  nor  are  the 
legacies  particularly  charged  upon  the  rents  and 
profits  of  the  real  estate,  but  stand  on  the  same  foot- 
ing with  the  debts  of  the  testator  ;  and  the  trustees, 
if  they  choose  so  to  do,  may  apply  the  income  of 
the  personal  estate  to  the  payment  of  the  annuities, 
and  thus  the  fund  is  not  within  the  63d  section.  Be- 
sides, the  annuities  are  sums  in  gross,  and  are  as- 
signable within  the  very  words  of  the  exception  to 
section  63. 

The  power  to  settle  annuities  on  such  of  the  chil- 
dren as  shall  eventually  be  deemed  unworthy  to  take 
a  share  of  the  estate,  is  a  mere  power  in  trust,  and 
does  not  render  the  estate  inalienable. 

The  contingent  advances  for  the  purposes  of  busi- 
ness and  of  marriage  portions  are  alienable  and  ex- 
tinguishable  by  payment  or  release. 

The  contingent  provisions  for  the  testator's  chil- 
dren and  the  widows  of  his  sons  and  grandchildren 
are  charges  upon  the  income  of  the  trust  property, 
real  and  personal,  and  not  within  the  operation  of 
the  63d  section,  which  relates  to  income  derivable 
from  the  rents  and  profits  of  land  alone;  nor  do  they 
come  within  the  office  of  an  express  trust.as  defined 
in  the  55th  section.  But  if  this  trust  were  within  the 
disqualifying  clause,  it  would  not, when  joined  with 
the  life  estate  in  remainder,  exceed  two  lives,  the 
period  allowed  by  law  during  which  the  alienation 
of  an  estate  may  be  suspended.  Besides,  all  these 
provisions  are  contingent,  remote,  and  improbable 
to  happen,  and  may  be  executed  under  the  powers 
in  trust. 

A  power  in  trust  does  not  suspend  alienation.  The 
cestuis  que  trust  can  unite  with  the  trustees  and  alien 
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at  some  period  of  the  trust  hereinafter  created; 
and  the  stock  so  purchased  shall  thereupon  be 
assigned  in  perpetuity  to  the  said  managers, 
subject,  however,  to  such  limitations  and  con- 
ditions not  inconsistent  with  the  object  of  this 
bequest,  as  my  said  trustees  shall  prescribe. 

14  The  foregoing  legacy  to  my  nephewjohn 
James  shall  be  paid  by  my  said  trustees  within 
the  period  of  15  months  after  my  decease;  and 
the  legacy  of  $3,000  to  my  wife,  for  the  benefit 
of  the  children  of  her  deceased  sister  Mrs. 
Grourley,  shall  be  paid  in  such  proportions  and 
at  such  times  as  she  may  desire  ;  and  in  the 
event  of  her  death  before  the  whole  is  paid, 
then  I  order  and  direct  that  so  much  as  shall 
remain  unpaid  shall  be  faithfully  applied  by 
my  said  trustees  to  the  purposes  for  which  it 
is  designed,  according  to  their  discretion. 

15.  The  said  specific  legacies  and  foregoing 


annuities  are  not  to  be  considered  as  charges 
upon  my  real  estate,  but  are  to  be  paid  by  my 
trustees  hereinafter  named,  out  of  the  rents 
and  profits  of  my  estate,  so  far  as  the  same  may 
from  time  (to  time)  be  sufficient  therefor  ;  and 
all  my  just  debts,  also  all  sums  advanced  to  my 
children  and  grandchildren  as  hereinafter  au- 
thorized, before  the  final  division  of  my  estate, 
and  all  the  expenses  incident  to  the  execution 
of  the  trusts  hereinafter  declared,  are  to  be  paid 
in  like  manner.  But  if  at  any  time  the  rents 
and  profits,  then  already  accrued  and  in  the 
hands  of  my  said  trustees,  shall  be  insufficient 
for  these  objects,  the  deficiency  shall  be  sup- 
plied out  of  other  funds  belonging  to  my  es- 
tate, or  by  temporary  loans  of  money;  and  all 
sums  thus  drawn  from  the  capital  or  principal 
of  the  trust  fund,  or  borrowed,  shall  be  charged 
against  future  rents  and  profits,  and  be  re  im 


the  whole  estate  subject  to  the  life  contingency ; 
but  if  otherwise,  the  only  power  in  trust  open  to  the 
objection  of  perpetuity,  is  that  of  awarding,  distrib- 
uting and  conveying  the  several  Interests  devised : 
which  power  must  be  measured  by  those  interests, 
and  cannot  by  possibility  exceed  a  single  life  in  be- 
ing in  respect  to  each  estate. 

There  cannot  be  a  technical  suspension  of  the 
power  of  alienation  in  a  vested  estate  except  in  the 
single  instance  specified  in  the  63d  section  :  and  that 
has  no  bearing  upon  this  case. 

A  mere  lien,  whether  it  be  a  mortgage,  a  judg- 
ment or  an  annuity,  cannot  create  a  perpetuity. 

After  all  the  purposes  for  which  a  trust  is  created 
have  ceased,  the  estate  of  the  trustee  ceases. 

The  63d  section  ought  to  be  strictly  construed, and 
no  cases  deemed  within  its  operation  but  those  with- 
in its  very  terms. 

Approves  of  the  limitation  of  the  term  of  the  trust 
estate  to  20  years  and  10  days,  as  adjudged  by  the 
Chancellor;  and  considers  it  immaterial  whether  that 
term  exceeds  two  lives  in  being.inasmuch  as  accord- 
ing to  his  view  of  the  case  there  is  no  suspension  of 
the  power  of  alienation  in  respect  to  the  term. 

The  trust  term  is  valid.  The  first  remainders  for 
life  are  contingent  and  not  vested  remainders.  Each 
remainder  in  fee  vests,  if  at  all,  during  or  at  the 
termination  of  the  single  life  in  being  of  a  person 
who  is  exactly  named  and  described.  On  the  death 
of  such  person  previous  to  the  happening  of  the 
contingency,  his  interest  fails  as  to  the  share  which 
would  otherwise  vest  in  him,  and  it  descends  in  fee 
to  the  testator's  general  heirs,  and  thus  becomes 
alienable ;  if  such  person  survive  until  the  remain- 
der vests  in  him,  then  there  is  a  contingent  remain- 
der over  in  fee  to  his  special  heirs,  which  must  also 
vest  at  the  termination  of  the  life  of  the  first  taker, 
and  thus  alienation  is  suspended  but  for  a  single  life 
and,  in  the  meantime,  all  the  interests  connected 
with  the  trust  term  remain  mere  incumbrances,  ex- 
tinguishable  in  various  ways. 

On  the  other  hand,  if  the  express  trust  be  void.and 
the  term  for  that  cause  expunged,  the  same  conse- 
quences follow  in  another  form  :  the  authority  of 
the  trustees  would  still  be  maintainable  as  trust  pow- 
ers. The  term  being  gone,  there  is  nothing  left  to 
suspend  the  power  of  alienation  beyond  the  single 
life  in  each  estate  :  there  is  no  legal  estate  imme- 
diately vested  by  the  will,  and  the  life  estate  and  the 
estate  in  fee  which  follows  it  are  properly  executory 
devises,  and  the  suspense  of  alienation  is  exactly  the 
same,  being  measured  out  by  a  single  life  in  being. 
The  trustees  may  still  perform  the  office  of  award- 
ing and  conveying  the  shares  of  the  estate  at  the  ex- 
piration of  the  time  of  30  years  and  10  days,  and  the 
property  in  the  meantime  descends  to  the  heirs  at 
law  of  the  testator  ;  the  whole  being  a  subject  of 
transfer  in  the  market  except  what  hangs  on  the  sin- 
gle life. 

Conclusions  arrived  at  by  Senator  MACK,  in  the  Opin- 
ion delivered  by  him : 

The  power  of  alienation  can  be  suspended  only 
upon  a  life  or  lives  in  being  at  the  creation  of  the 
estate,  and  in  no  other  way ;  the  continuance  or 
termination  of  such  life  or  lives  must  measure  the 
legal  period  of  suspense  of  alienation. 

An  estate  determinable  upon  the  ceasing  of  minor- 
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ities  by  the  death  of  the  persons  named,  is  an  estate 
depending  upon  lives  ;  and  if  there  be  more  than 
two  lives  or  two  minorities,  which  in  such  case  are 
convertible  terms,  the  estate  is  void,  as  created  in 
violation  of  the  statute  to  prevent  perpetuities. 

The  trust  term  and  the  estates  limited  thereon  be- 
ing created  in  violation  of  the  statute,  are  void:  and 
the  powers  in  trust,  for  the  same  cause,  are  not 
valid  for  any  purpose  whatever. 

The  provision  in  favor  of  the  children  of  Augus- 
tus, one  of  the  sons  of  the  testator,  should  be  car- 
ried into  effect  by  the  payment  of  money  instead  of 
the  conveyance  of  land :  and  all  the  annuities  and 
legacies  given  by  the  will  should  be  paid. 

Conclusions  arrived  at  by  Senator  MAISON,  in  the 
Opinion  delivered  by  him: 

The  trust  term  being  to  endure  until  the  youngest 
of  13  minors  attaining  the  age  of  21  shall  attain  that 
age,  it  may  by  possibility  continue  for  13  lives,  and 
is,  therefore,  void ;  being  in  violation  of  the  statute 
prohibiting  the  suspense  of  alienation  for  more  than 
two  lives. 

The  power  of  alienation  is  as  effectually  suspend- 
ed by  a  power  in  trust  as  by  an  express  trust,  where 
giving  effect  to  the  power  would  render  the  estate 
inalienable  for  more  than  two  lives. 

The  power  of  alienation  can  be  suspended  only  by 
the  creation  of  an  estate  for  life  or  lives :  it  cannot 
be  done  in  any  other  mode— the  statute  does  not  ad- 
mit of  an  equitable  construction. 

The  disposition  of  the  estate  after  the  expiration 
of  the  trust  term  is  the  creation  of  one  remainder, 
consisting  of  different  estates,  viz. :  life  estates,  sub- 
stituted remainders  and  ultimate  remainders,  alter- 
nating upon  certain  contingencies:  and  such  re- 
mainder being  contingent,  it  is  void,  as  created  in 
violation  of  the  20th  section  of  the  article  of  the 
statute  relative  to  "the  Creation  and  Division  of 
Estates." 

The  life  estates  being  part  of  the  remainder  cre- 
ated on  the  trust  term,  which  is  conceded  to  be  a 
term  of  years,  and  the  creation  of  such  remainder 
being  forbidden  by  the  30th  section,  the  whole  re- 
mainder is  void— the  life  estates,  as  well  as  the  sub- 
stituted and  ultimate  remainders. 

The  trust  term  and  the  remainder  created  thereon 
being  void,  the  whole  estate  goes  over  to  the  heirs 
at  law  of  the  testator,  under  the  Statutes  of  Descent 
and  Distribution. 

Those  of  the  heirs  at  law,  for  whom  provision  is 
made  by  annuities,  are  bound  to  elect  whether  they 
will  take  as  heirs  or  under  the  will ;  they  cannot  do 
both. 

The  trusts  cannot  be  maintained  as  powers  in 
trust,  for  the  purpose  of  fulfilling  the  intent  of  the 
testator  in  the  payment  of  annuities;  if  the  payment 
of  the  annuities  is  properly  secured,  the  purposes 
of  the  trust  cease. 

The  power  to  lease  lands,  under  the  2d  subdivision 
of  section  55,  may  be  executed  in  such  manner  as 
not  to  conflict  with  the  provision  in  restraint  of  per- 
petuities. 

A  sum  in  gross  in  the  exception  of  the  63d  section 
means  a  single,  entire  sum  of  money,  and  not  a  sum 
periodically  becoming  due  to  the  beneficiary :  con- 
sequently, the  interest  of  an  annuitant  is  Inalien- 
able by  himself,  and  cannot  be  reached  by  a  court 
of  equity  for  the  payment  of  his  debts. 
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bursed  therefrom  as  soon  as  may  conveniently 
be  done. 

16.  And  in  the  final  partition  of  my  estate  in 
the  manner  hereinafter  directed,  such  of  the 
siid  annuities  as  shall  not  then  have  ceased 
shall  be  effectually  secured  to  the  respective 
legatees. 

71*]  *17.  In  order  to  preserve  my  estate 
from  being  wasted,  and  to  insure  its  more  ju- 
dicious management,  so  that  out  of  the  rents 
and  profits  thereof  ample  means  may  be  af- 
forded for  the  purposes  above  mentioned,  and 
for  the  support  and  education  of  my  numerous 
offspring/sod  with  an  exclusive  view  to  the 
true  interest  of  all  for  whom  it  is  my  duty  to 
provide,  I  have  determined  to  confide  the  care 
and  management  of  my  estate  temporarily  to 
trustees.  In  pursuance  of  these  designs,  and 
in  view  also  of  the  lamentable  consequences 
which  so  frequently  result  to  young  persons 
brought  up  in  affluence  from  coming  at  once 
into  the  possession  of  property,  I  have  also  de- 
termined that  this  trust  shall  continue, and  that 
the  final  division  of  my  estate  shall  not  take 
place  until  the  youngest  of  my  children  and 
grandchildren,  living  at  the  date  of  this  my 
will,  and  attaining  the  age  of  twenty  one  years, 
shall  have  attained  that  age.  And  in  order  more- 
over to  provide  against  accidental  inequalities 
and  diversities  of  condition,  which  at  the  ex- 
piration of  the  trust  may  exist  among  the  ces- 
tuis  que  trust,  but  more  especially  with  a  view 
to  discourage  prodigality  and  vice,  and  to  fur- 
nish an  incentive  to  economy  and  usefulness, 
I  have  further  determined  to  invest  my  trust- 
ees with  extensive  discretionary  powers  in  re- 
gard to  the  disposition  of  my  property,  to  be 
exercised  by  them  with  a  just  regard  to  cir- 
cumstances, and  especially  to  the  respective 
merits  of  the  several  cestuis  que  trust  herein- 
after mentioned. 

18.  I,  therefore,  appoint  Gideon  Hawley  and 
James  King,  Esquires,  and  my  son  Augustus 
Blames,  of  the  City  of  Albany, my  said  trustees; 
and  I  give,  devise  and  bequeath  to  them,  the 
said  Gideon  Hawley,  James  King  and  Augus- 
tus James,  all  my  estate,  both  real  and  person- 
al, of  which  I  shall  be  possessed  and  entitled 
to  devise  and  bequeath  at  the  time  of  my  death, 
and  not  herein  before  devised  and  bequeathed 
to  my  wife:  in  trust,  to  manage  and  dispose  of 
the  same,  and  to  receive  and  apply  the  rents, 
issues  and   profits,  proceeds,  interest  and  in- 
come thereof,  in  the  manner  hereinafter  di- 
rected and  expressed. 

19.  As  soon  as  it  maybe  deemed  proper.and 
within  one  month  after  my  decease,  my  said 
72*]trustees  shall  proceed  *to  make  a  full  and 
particular  inventory  of  the  trust  estate,  arrang- 
ing the  different  descriptions  of  property  under 
different  appropriate  heads  ;  and  shall  imme- 
diately file  a  true  copy  thereof,  attested  by 
their  oaths  to  be  a  just  and  true  inventory  of 
all  my  estate,  both  real  and  personal,  as  far  as 
the  same  shall  have  come  to  their  knowledge, 
and  they  have  been  able  upon  diligent  exam- 
ation  to  ascertain,  in  the  office  of  the  surrogate 
of  the  County  of  Albany;  and  in  case  any  other 
property  belonging  to  the  trust  fund  shall  aft- 
erwards come  to  their  knowledge,  they  shall 
in   like   manner  make  and  file  an  inventory 
thereof. 

20.  And  with  a  view  to  the  more  prompt, 
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systematic  and  easy  performance  of  the  va- 
rious duties  connected  with  the  trust,  it  will 
be  proper  that  they  allot  and  distribute  among 
themselves  the  details  of  the  business  arising 
therefrom. 

21.  It  is,  however,  my  wish,  and  I  accord- 
ingly direct,  that  my  son  Augustus  shall  suc- 
ceed me  as  a  partner  with   Moses  De  Witt 
Burnet,  of  the  Village  of  Syracuse,  in  his  lease 
of  the  salt  works  and  flouring  mills  in  that  vil- 
lage, and  that  he  shall  attend  particularly  to 
the  business  of  the  firm,  as  an  active  partner 
in  the  City  of  Albany,  in  the  manner  now  done 
by  him  and  me.     So  long  as  he  does  this,  he 
shall  be  entitled  to  receive,  to  his  own  use,  the 
whole  share  of  the  profits  of  the  partnership  to 
which  I  am  now  entitled  ;  he  paying  the  pro- 
portion of  the  rent  that  may  accrue  upon  the 
said  lease,  which  by  the  agreement  between 
the  said  Burnet, Isaiah  Townsend,  John  Town- 
send  and  myself,  I  am  obligated  to  pay. 

22.  It  is  my  wish  also  that  my  son,  Augus- 
tus, shall  be  charged  with  and  take  upon  him- 
self the  collection  of  all  rents  accruing  to  the 
trust  estate,  as  well  elsewhere  as  in  the  City 
of  Albany,  and  that  he  shall  continue  to  per- 
form this  duty  so  long  as  in  the  opinion  of  my 
other  trustees  he  shall  execute  the  same  prop- 
erly. And  for  the  performance  of  this  service  I 
authorize  him  annually  to  retain  to  his  own  use, 
such  reasonable  percentage  upon  the  amount 
collected,  by  way  of  commission,  as  the  other 
trustees  shall  deem  it  proper  to  allow. 

*23.  It  is  also  my  will, and  I  accordingly);* 7 3 
order  and  direct,  that,  in  addition  to  the  particu- 
lar and  exact  accounts  which  must  necessarily 
be  kept  by  each  of  my  trustees  in  regard  to  all 
matters  of  which  they  shall  severally  have  the 
special  charge,  a  full  and  accurate  general  ac- 
count shall  always  be  kept,  by  one  of  my  said 
trustees,  of  the  whole  business  of  the  trust : 
whose  duty  it  shall  also  be,  at  the  expiration 
of  each  year,  to  furnish  each  of  the  other 
trustees  with  an  accurate  transcript  of  such  ac- 
count, or  of  so  much  thereof  as  shall  exhibit 
in  a  satisfactory  manner  the  transactions  rela- 
tive to  the  trust  during  such  year.  And  it  is 
my  wish  that  this  duty  shall  be  undertaken  by 
my  trustee  Gideon  Hawley,  and  performed  by 
him  so  long  as  he  shall  continue  to  reside  in 
Albany  and  to  act  as  one  of  my  trustees.  To 
this  end  I  order  and  direct  that  full  and  exact 
reports  shall  be  made  to  him  while  he  shall  con- 
tinue so  to  reside  and  act,  and  afterwards  to 
such  other  discreet  person  as  may  be  appointed 
to  succeed  him  in  the  performance  of  this  duty, 
by  each  of  my  other  trustees  respectively, 
at  least  as  often  as  once  in  each  year,  of  all 
their  proceedings,  receipts  and  expenditures, 
in  the  exercise  of  their  respective  functions 
during  such  year.  And  I  further  order  and 
direct  that  he  shall  have  the  immediate  cus- 
tody of  all  deeds,  mortgages,  bonds,  notes, and 
other  evidences  of  title  and  of  debt,  and  that 
all  moneys  belonging  to  my  estate  shall  be  paid 
to  him,  either  directly  or  by  my  other  trustees 
respectively,  from  time  to  time,  without  un- 
necessary delay,  as  often  as  such  moneys  shall 
have  been  received  by  them. 

24.  It  is  also  my  will,  that  so  long  as  my 
trustee  James  King,  shall  continue  to  reside 
in  Albany,  and  to  act  as  one  of  my  trustees.he 
shall  be  charged  with  and  take  upon  himself 
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the  collection  and  securing  of  debts  and  de- 
mands belonging  to  my  estate,  for  the  collec- 
tion or  securing  of  which  professional  services 
may  be  required. 

25.  It  is,  however,  my  express  will  and  in- 
tention, that  no  one  of  my  trustees  shall,  sev- 
erally, have  the  power  to  perform  any  acts  or 
duties  whatsoever  in  relation  to  my  estate,  or 
concerning  the  execution  of  the  trust  hereby 
74*]  *created,  excepting  what  pertains  to  the 
final  distribution  of  my  estate  as  hereinafter 
expressly  provided,  and  excepting  such  sub- 
ordinate acts  as  a  trustee  may  lawfully  perform 
by  an  agent,  and  which  a  majority  of  the  other 
trustees  shall  have  duly  authorized  him  to  per- 
form as  such  agent ;  and  I  do  further  declare 
and  direct  that  no  sale  or  transfer  shall  be  made 
of  any  part  of  my  estate.real  or  personal.and  no 
investment  be  made  of  any  of  the  funds  of  my 
estate  in  the  purchase  of  any  property,  real  or 
personal,  without  the  consent  of  a  majority  of 
the  trustees  ;  and  I  do  hereby  authorize  and 
empower  the  majority  of  the  trustees  consent- 
ing to  such  sale,  transfer  or  investment,  to 
make  and  execute  the  necessary  conveyances, 
instruments  and  contracts  to  carry  the  same 
into  effect. without  the  concurrence  of  the  other 
trustee,  or  by  an  instrument  under  their  hands 
and  seals  to  appoint  and  authorize  one  or 
more  of  their  own  number  to  execute  the  same. 

36.  I  further  order  and  direct  that  my  trust- 
ees shall  proceed  as  expeditiously  as  is  consist- 
ent with  a  just  lenity  to  my  debtors,  to  collect 
all  debts  due  to  me  at  the  time  of  my  decease, 
or  to  see  that  such  debts  are  made  secure. 

27.  They  shall  also  sell  all  my  real  property 
in  all  places  other  than  the  Cities  of  New  York 
and  Albany,  and  the  Village  of  Syracuse,  as 
fa*t  as  fair  prices  can  be  obtained  therefor  ; 
and  I  hereby  authorize  them  also,  at  their  dis- 
cretion, from  time  to  time,  to  sell  or  exchange 
portions  of  my  real  estate  in  the  said  cities  and 
village.  I  also  empower  them  to  invest  so  much 
of  the  proceeds  of  all  sales,  and  of  all  other 
moneys  which  shall  come  to  their  hands,  as 
may  not  be  wanted  to  enable  them  to  fulfill 
the  other  purposes  of  the  trust  and  to  pay  leg- 
acies and  debts,  in  the  purchase  of  real  estate, 
or  in  the  erection  of  houses  in  either  of  said 
cities,  or  in  the  Village  of  Syracuse, or  in  loans, 
annuities,  or  in  any  other  safe  and  proper  man- 
ner; but  they  are,  nevertheless, to  bear  in  mind 
and  keep  steadily  in  view  that  my  will  and  in- 
tention is  that  investments  shall  from  time  to 
time  be  so  made,  as  that  at  the  time  appointed 
for  the  ultimate  division  of  my  estate,  the  same 
shall  consist  chiefly  or  altogether  in  real  estate. 
75*]  *^8.  For  the  doing  and  executing  of 
.all  which,  and  for  the  doing  and  executing  of 
all  other  acts  and  things  necessary  to  the  pru- 
dent management  of  my  estate,  and  consistent 
with  the  declared  objects  of  their  trust,  I 
hereby  invest  them  with  full  power  and  au- 
thority. 

29.  For  the  better  education  of  my  children 
who  may  be  minors  at  the  time  of  my  decease, 
I  give  and  dispose  of  the  tuition  and  custody 
of  them  and  each  of  them  to  my  said  wife,  for 
such  time  as  they  or  any  of  them  respectively 
continue  unmarried  and  under  the  age  of 
twenty-one  years;  but  if  my  said  wife  shall  die 
-during  the  nonage  of  my  said  children,  then  I 
give  the  tuition  and  custody  of  those  so  being 
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under  the  age  of  twenty  one  years  at  the  death 
of  my  wife,  to  my  trustees  for  the  time  being, 
who  are  to  make  suitable  provision  out  of  the 
rents  and  profits  of  my  estate  for  their  educa- 
tion and  support,  according  to  their  several 
ages  and  exigencies. 

30.  In  the  event  of  the  death,  during  the  con- 
tinuance of  the  trust,  of  any  one  of  my  sons 
now  living,  leaving  a  widow  and  a  child  or 
children,  or  a  child  or  children  only  ;  and  in 
the  event  of  the  death  of  any  one  of  my  daugh- 
ters leaving  a  child  or  children,  my  trustees 
are  authorized  and  required,  if  necessary,  to 
make  suitable  provision  out  of  my  estate  for 
the  support  of  every  such  widow  and  for  the 
education  and  support  of  every  such  child,  ac- 
cording to  circumstances  and  to  their  respect- 
ive exigencies  :  provided,  however,  that  such 
provision  shall  not  exceed  in  any  case  the  allow- 
ance of  $1,500  a  year  to  the  widow  and  chil- 
dren of  any  such  deceased  sou,  or  to  the  chil- 
dren of  any  such  deceased  daughter. 

31.  If,  during  the  continuance  of  the  trust, 
either    of    my    sons,     or    of    my    grandsons 
whose  parent  being  my  son  or  daughter,  is 
deceased,    having  attained  the  age   of  man- 
hood shall  desire  to  establish  himself  in  any 
reputable  profession  or  trade,  and  shall  have 
need  on  that  account  of  money  for  the  pur- 
chase of  professional  books,  implements    or 
the  like,  or  if  he  shall  desire  to  purchase  real 
property  in  the  city  or  town  where  he  may 
reside  or  intend  to  reside,  for  his  own  accom- 
modation and  use,  or,  to  a  moderate  amount, 
with  a  view  to  *speculation,  in  every   [*7O 
such  case  I  authorize  my  trustees,  with  the 
approbation  of  my  wife,  if  she  shall  be  liv- 
ing, at  their  discretion,  to  advance  to  such 
son  or  grandson  such  sum  or  sums  for  either 
of  these  purposes  as  they  may  think  fit;  but 
such  advance  to  any  one  individual  shall  not 
in  the  whole  exceed   the  fourth  part  of  the 
probable  amount  to  which  such  individual  will 
be  entitled  upon  the  ultimate  division  of  my 
estate. 

32.  If,  during  the  continuance  of  the  trust, 
either  of  my  sons,  or  of  my  grandsons  whose 
parent  being  my  son  or  daughter  is  deceased, 
having  attained  the  age  of  manhood,  shall  de- 
sire to  engase  in  any  honorable  occupation  re- 
quiring the  employment  of  capital,  and  if,  in 
the  opinion  of  my  trustees  for  the  time  being, 
and  of  my  wife,  if  she  shall  be  living,  it  shall 
be  expedient  that  he  should  do  so,  I  authorize 
my  said  trustees,  at  their  discretion,  to  advance 
to  such  son  or  grandson  a  sum  or  sums  not  ex- 
ceeding in  the  whole  the  fourth  part  of  the 
probable  amount  to  which  such  son  or  grand- 
son will  be  entitled  upon  the  ultimate  division 
of  my  estate. 

33.  And  if,  during  the  continuance  of  the 
trust,  either  of  my  daughters,   or  my  grand- 
daughter,   Mary  Ann  King,  shall  choose  to 
marry,  and  provided  she  shall  have  at  all  times 
previously  behaved  dutifully  and  affectionate- 
ly towards  my  wife  and  her  other  relatives, 
and  if  on  account  of  her  marriage  it  shall,  in 
the  opinion  of  my  trustees  and  of  my  wife, 
should  she  be  living,  be  in  all  respects  fit  and 
proper  that  such  daughter  or  granddaughter 
should  then  receive  a  portion  of  my  estate,  I 
authorize  and  require  my  trustees  to  pay  to  her 
a  sum  not  exceeding  $3,000;  and  I  further  au- 
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thorize  them,  if  it  shall  satisfactorily  appear  to 
them  to  be  necessary,  to  advance  to  her  from 
time  to  time  such  further  sums,  not  exceeding 
$2,000  in  any  one  year,  for  her  support  and  the 
promotion  of  her  welfare,  according  as  the 
exigencies  of  her  case  may  in  their  opinion  re- 
quire. And  in  like  manner,  upon  the  marriage 
of  either  of  my  granddaughters,  Anna  M'Bride 
James,  daughter  of  my  son  William,  or  Lydia 
James,  daughter  of  my  deceased  son  Robert,  I 
authorize  and  require  my  said  trustees  under 
77*]  *the  like  circumstances  and  upon  the 
like  conditions  to  pay  to  her  a  sum  not  exceed- 
ing $2,000. 

34.  In  order  to  entitle  my  several  sons,  John, 
Edward  and  Howard,  and  my  grandson  Rob- 
ert, son  of  my  deceased  son  Robert,  to  the  full 
benefit  of  the  provisions  hereinafter  made  for 
them,  they  must  severally  learn  some  one  of 
the  professions,  trades  or  occupations  usually 
pursued  in  this  country  as  a  livelihood,  and 
must  assiduously  pursue  and  practice  the  same. 

35.  For  the  purpose  of  inculcating  habits  of 
industry  and  economy,  I  order  and  direct  that 
all  sums  of  money  advanced  by  my  trustees  dur- 
ing the  continuance  of  the  trust,  to  or  on  account 
of  any  one  of  my  sons  and  daughters,  grand- 
sons and  granddaughters,   shall  -be  charged 
against  them,  respectively,  as  debts  due  to  my 
estate;  and  that  upon  the  final  division  of  the 
residue  of  my  estate  as  hereinafter  directed, 
the  sums  so  advanced  to  each,  together  with 
compound  interest  thereon  at  the  rate  of  five 
per  cent,  per  annum,  shall  be  deducted  from 
the  respective  shares  of  those  to  whom  such 
advances  shall  have  been  made. 

36.  I  give,  devise  and  bequeath  to  the  chil- 
dren of  my  son  Augustus  and  his  present  wife 
Elizabeth;  to  my  granddaughter  Anna  M'Bride 
James,  daughter  of  my  son  William;  and  to 
my  granddaughter  Lydia  James,  daughter  of 
my  deceased  son  Robert,  in  manner  following, 
that  is  to  say:  at  some  period  during  the  con- 
tinuance of  the  trust,  and  as  near  the  termina- 
tion thereof  as  may  be  found  convenient,  my 
trustees  shall,  out  of  the  rents  and  profits  which 
shall  have  accrued  out  of  my  estate,  purchase 
productive  real  property  to  the  amount  as  near- 
ly as  may  be  of  $50,000,  and  shall,  at  the  ex- 
piration of  the  period  herein  limited  for  the 
continuance  of  the  trust,  convey  the  same  to 
such  of  the  said  children  of  my  said  son  and 
his  present  wife  then  living,  and  in  such  pro 
portion  as  my  said  son  Augustus  and  his  said 
present  wife,  or  the  survivor  of  them  if  only 
one  shall  be  living,  shall  direct;  and  if  neither 
of  them  shall  be  living,  then  to  such  of  their 
said  children  and  in  such  proportions  as  my 
said  trustees,  together  with  my  wife,  should 
she  be  living  and  choose  to  act,  may  think 
78*]  proper.  *And  to  each  of  my  granddaugh- 
ters, Anna  M'Bride  and  Lydia  above  named, 
my  trustees  shall  set  off  and  convey  so  much 
other  productive  real  property  belonging  to  my 
estate  as  shall  in  their  opinion  be  worth  $20,000. 

37.  I  further  order  and  direct  that  at  the  ex- 
piration of  the  period  herein  prescribed  for  the 
continuance  of  the  trust,  my  trustee  Gideon 
Hawley,  or  such  other  person  as  may  be  ap- 
pointed in  his  place  in  the  manner  hereinafter 
directed,  together  with  such  other  trustees  or 
trustee,  if  any,  as  may  be  appointed  in  the 
place  of  my  son  Augustus  and  James  King,  or 
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either  of  them,  and  who  shall  not  be  interested 
in  the  division  of  my  estate,  shall,  together 
with  my  wife,  should  she  be  living  and  choose 
to  act,  immediately  proceed  to  divide  the  resi- 
due of  my  estate  remaining  in  their  hands,  not 
hereinbefore  devised  or  bequeathed,  as  nearly 
as  may  be,  into  twelve  equal  parts,  and  shall 
allot  and  distribute,  and  my  trustees  shall  there- 
upon convey  the  same  to  the  persons,  and  in, 
the  proportions  following,  that  is  to  say:  to  my 
sons  Augustus,  John,  Edward  and  Howard — 
to  my  daughters  Jannette,  Catharine  and  Ellen 
— and  to  my  granddaughter  Mary  Ann  King, 
each  one  part;  and  to  my  grandson  Robert,  son 
of  my  deceased  son  Robert,  one  half  of  one 
part;  subject,  however,  to  the  conditions,  lim- 
itations and  retributive  purposes  hereinafter 
expressed. 

38.  Out  of  the  share  to  be  allotted  to  my 
granddaughter,   Mary  Ann  King,  or  to  her 
heirs,  as  hereinafter  provided,  my  trustees  shall 
pay  to  her  father  James  King,  for  his  own  use, 
the  sum  of  $10,000,  or,  at  their  election,  shall 
convey  to  him  in  fee  so  much  of  the  real  estate 
comprised  in  such  share  as  shall,  by  them,  be 
estimated  to  be  worth  that  sum. 

39.  In  the  event  of  the  death  of  either  of  my 
said  sons  or  daughters,  or  of  my  said  grandson 
Robert,  or  of  my  said  granddaughters,  Mary 
Ann  King,  Anna  M'Bride  and  Lydia,  or  of  the 
said  James  King,  before  or  after  my  own  de- 
cease, within  the  period  above  limited  for  the 
continuance  of  the  trust,   I  order  and  direct 
that  the  share  or  portion  of  my  estate  to  which 
such  deceased  person  would,  if  living,  have 
been  entitled,  so  far  as  relates  to  the  personal 
estate,  if  any,  ^comprised  in  such  share,  [*7J> 
shall  be  allotted  and  conveyed  in  such  manner 
as  if  such  deceased  person  had  died  intestate 
lawfully  possessed   thereof,  the  same  would 
have  been  bestowed  by  force  of  the  statutes  of 
this  State  regulating  the  distribution  of  the  per- 
sonal estates  of  deceased  persons  who  have 
died  intestate;  and  so  far  as  relates  to  the  real 
estate  comprised  in  such  share,  the  same  shall' 
be  allotted  and  conveyed  in  such  manner  as  if 
such  deceased  person,  having  derived  such  es- 
tate from  me,  or,  if  a  grandchild,  from  his  de- 
ceased parent,  had  died  intestate  lawfully  seised 
thereof  in  fee,  the  same  would  have  descended 
by  force  of  the  statutes  of  this  State  regulating 
the  descent  of  the  real  estate  of  persons  who 
die  intestate;  subject,  however,  to  the  condi- 
tions, limitations  and  retributive  purposes  here- 
inafter expressed. 

40.  If  either  of  my  said  sons,  John,  Edward 
and  Howard,  or  my  grandson  Robert,  shall 
fail  to  observe  and  faithfully  to  follow  the  di- 
rections hereinbefore  given  concerning  them; 
or,  if  at  the  expiration  of  the  period  limited  for 
the  continuance  of  the  trust,  it  shall  satisfac- 
torily appear  to  my  trustee  or  trustees  author- 
ized to  make  the  final  partition  of  my  estate, 
that  any  one  of  those  who  would  otherwise 
have  been  entitled  to  share  in  such  partition, 
leads  a  grossly  immoral,  idle  or  dishonorable 
life,  such  delinquent  shall  not  be  entitled  to  the 
share  of  my  estate  hereinbefore  provided  for 
such  person,  but  shall  be  considered  as  having 
forfeited  the  same  either  wholly  or  in  part;  and 
I  do, hereby  order  and  direct  my  trustee  or 
trustees  authorized  to  make  partition  of  my 
estate,  to  withhold  from  such  delinquent  such 
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share,  either  wholly  or  in  part,  according  to 
the  degree  of  demerit  by  which  such  forfeiture 
shall  be  incurred;  of  which,  and  of  the  exist- 
ence of  the  facts  rendering  such  forfeiture 
proper,  my  said  trustee  or  trustees  shall  be  ex- 
clusively authorized  to  judge;  and  the  portions 
of  my  estate  so  withheld  shall  be  added  to  the 
residuary  parts. 

41.  As  it  regards  the  remaining  three  and  a 
half  parts  of  my  estate,  together  with  such  ad- 
ditions, if  any,  as  shall  be  made  thereto  in  the 
manner  above  mentioned,  I  authorize  and  re- 
quire my  said  trustee  or  trustees  authorized  to 
make  partition  of  my  estate,  together  with  my 
8O*]  wife,  if  she  shall  be  *living,  to  apportion 
the  same  according  to  their  discretion  among 
all  or  any  number  of  those  herein  designated 
as  in  any  event  entitled  to  share  in  the  ultimate 
disposition  of  my  estate;  but  with  a  just  regard 
to  circumstances  and  a  scrupulous  attention 
especially  to  the  personal  merits  and  demerits 
of  each  individual.     And  my  trustees  shall 
execute  conveyances,  in  pursuance  of  such  ap- 
portionment. 

42.  And  although  the  extensive  and  extra- 
ordinary power  herein  conferred  of  punishing 
idleness  and   vice  and  of  rewarding   virtue 
must,  from  its  nature,  be  in  a  considerable  de- 
gree discretionary,  and  although  its  faithful 
exercise  may  prove  to  be  a  task  at  once  respon- 
sible and  painful,  yet  it  is  my  full  intention  and 
esrnest  wish  that  it  shall  be  carried  into  execu- 
tion with  rigid  impartiality,  sternness  and  in- 
flexibility. 

43.  In  order  to  provide  for  the  decent  main- 
tenance of  those  (if  unhappily  there  should  be 
any  such)  whose  portions  shall  be  wholly  with- 
held, I  order  and  direct  that  to  every  such  indi- 
vidual an  annuity  for  life  shall  be  given,  of 
such  amount  only  as  shall  be  sufficient  to  supply 
the  probable  actual  wants  of  such  individual. 

44.  Having  hereinbefore  provided  for  the 
division  and  apportionment  of  my  estate  among 
the  several  cestuis  que  trust,  but  without  par- 
ticularly designating  the  quantity  of  interest 
to  be  conveyed  to  them,  I  now  declare  it  to  be 
my  will,  and  I  accordingly  order  and  direct, 
that  every  conveyance  of  any  portion  of  my 
real  estate,  to  be  executed  by  my  trustees  upon 
the  expiration  of  the  trust  herein  created,  in 
pursuance  of  the  foregoing  directions,  shall  be 
to  the  grantee  for  life,  with  power  to  devise 
the  same  in  fee  to  his  or  her  lineal  descendant 
or  descendants,  in  such  manner  or  proportions 
as  he  or  she  may  think  proper;  and  in  the 
event  of  such  grantee  either  leaving  no  such 
descendant,  or  omitting  to  make  a  valid  dis- 
position of  the  same  in  execution  of  such  pow- 
er, then  with  remainder  in  fee  to  such  person 
or  persons  as,  by  the  statutes  of   this   State 
regulating  the  descent  of  real  property,  would 
have  been  entitled  to  inherit  the  estate,  had  the 
grantee,  having  derived  the  same  from  me, 
died  intestate  lawfully  seised  thereof  in  fee: 
excepting  however  the  conveyance,  if  any,  to 
81*]  James  King  or  his  heirs,  which  *shall  be 
in  fee;  and  the  conveyances,  to  such  of  my 
descendants,  if  any,  entitled  to  share  in  the 
division  of  my  estate,  as,  by  reason  of  their 
having  been  born  subsequently  to  my  decease, 
may  be  incapable  of  taking  less  than  an  estate 
of  inheritance,  which  conveyances  shall  also 
be  in  fee. 
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45.  It  being  my  intention  that  there  shall  al- 
ways be  three  acting  trustees  of  my  estate  dur- 
ing the  continuance  of  the  trust,  all  of  whom, 
shall  reside  in  the  City  of  Albany,  I  do  hereby 
direct  that  in  case  any  one  or  more  of  the 
trustees  shall  refuse  to  act  or  become  incapable 
of  acting  as  such,  or  shall  resign,  remove  from 
the  City  of  Albany  or  die,  it  shall  be  the  duty 
of  the  remaining  trustees  to  apply  by  petition 
to  the  Chancellor  for  the  appointment  of  a  suit- 
able person  or  persons  to  supply  the  vacancy 
or  vacancies  so  created,  and  to  name  in  such 
petition  the  person  or  persons  whom  they  de- 
sire to  be  appointed.    And  every  person  so  ap- 
pointed shall  succeed  to  and  be  fully  invested, 
with  all  the  rights  and  powers,  and  be  subject 
to  all  the  duties  and  responsibilities  pertaining 
to  the  office  or  place  which  he  is  appointed  to- 
fill,  in  like  manner  as  he  would  have  been  had 
he  been  herein  expressly  named  and  appointed 
such  trustee. 

46.  And  my  will  is,  and  I  accordingly  hereby 
declare,  that  my  said  trustees  shall  not  be 
charged  or  chargeable  with  or  accountable  for 
any  loss  which  may  happen  to  my  estate,  un- 
less such  loss  shall  happen  through  their  wilful 
default  or  neglect;  and  that  they  shall  not  re- 
spectively be  held  accountable  for  the  separate 
acts  of  each  other;  but  they  shall  in  all  thing* 
discharge  the  duties  of  the  trust  with  care  and 
fidelity  according  to  the  best  of  their  skill  and 
understanding. 

47.  Foreseeing  that  the  duties  imposed  upon 
my  trustees  may  require  a  considerable  portion 
of  their  attention,  I  deem  it  proper  to  declare 
my  views  and  intentions  relative  to  the  subject 
of  their  compensation.     I  consider  the  liberal 
and  extraordinary   provisions   which  I  have 
made  in  favor  of  my  son,  Augustus,  and  his 
family  as  justly  entitling  me  to  expect  that  he 
will  cheerfully  take  upon  himself  the  burden 
of  the  trust  without  other  compensation;  and 
in  like  manner  I  expect  *that  the  liberal  f*8!£ 
provisions  herein  contained  in  favor  of  Mr. 
King  and  his  daughter,  together  with  the  emol- 
uments likely  to  arise  to  him  from  being  em- 
ployed professionally  in  the  management  of 
my  estate  as  herein  provided,  will  be  deemed 
by  him  an  adequate  compensation  for  his  serv- 
ices. To  my  trustee,  Gideon  Hawley,  Esquire, 
in  full  compensation  for  the  performance  of 
all  the  duties  required  of  him,  I  allow  the  sum 
of  five  hundred  dollars  a  year,  so  long  as  he 
shall  continue  to  perform  such  duties.     And 
should  it  at  any  time   become  necessary ,_  as- 
hereinbefore  provided,  to  procure  the  appoint- 
ment of  another  person  in  the  place  of  either 
of  my  said  trustees,  he  shall  be  entitled  to  such, 
compensation  for  his  services  as  my  trustees 
upon  whose  petition  he  shall  be  appointed  shall 
think  proper  to  allow. 

48.  And  lastly,  I  hereby  constitute  and  ap- 
point my  trustees  above  named,  and  their  suc- 
cessors appointed  in  the  manner  hereinbefore 
directed,  executors  of  this  my  last  will  and 
testament." 

The  testator  died  Dec.  19,  1832,  seised  of 
real  estate  and  chattels  real  of  the  value  of 
$800,000,  including  40,000  acres  of  unimproved 
lands  in  the  State  of  111. ,  and  possessed  of  per- 
sonal property  to  the  amount  of  $500,000.  He 
was  indebted  $112,000.  At  the  time  of  the 
making  of  the  will  and  at  his  death,  the  testator 
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had  nine  children  living,  and  also  one  grand- 
daughter, the  only  child  of  a  deceased  daugh- 
ter, and  a  grandson  and  granddaughter,  the 
children  of  a  deceased  son,  which  twelve  chil- 
dren and  grandchildren  were  his  heirs  at  law. 
His  son  William  was  married,  and  had  one 
child.  Another  son  Augustus  was  also  mar- 
ried, and  had  three  children.  No  alteration 
took  place  in  the  testator's  family  between  the 
making  of  the  will  and  his  death  except  the 
marriage  of  his  eldest  daughter  Jeannette  to 
W.  H.  Barker;  hut  after  his  death,  and  previ- 
ous to  the  hearing  of  this  case  in  chancery, 
William  had  another  child  born.  Mrs.  Barker 
also  had  a  child  born,  and  John,  another  son 
of  the  testator,  married.  All  the  children  and 
grandchildren,  except  William,  Augustus,  and 
Henry,  were  minors  at  the  time  of  the  death 
of  the  testator,  and  at  the  time  of  the  hearing. 
83*]  The  testator's  *youngest  child  was  born 
in  Nov.,  1828,  and  his  youngest  grandchild 
William  Augustus,  was  born  Dec.  29,  1831, 
and,  of  course,  would  not  arrive  at  full  age 
until  20  years  and  10  days  after  the  death  of 
the  testator.  The  widow  elected  to  take  her 
dower  instead  of  the  provisions  made  for  her 
in  the  will. 

Oct.  19, 1833,  a  bill  in  chancery  was  filed  by 
Gideon  Hawley  and  James  King,  two  of  the 
executors  and  trustees, against  Augustus  James, 
their  co  executor  and  trustee,  Catharine  James, 
the  widow,  and  the  children  and  grandchildren 
of  the  testator,  and  against  the  other  persons 
who  had  either  vested  or  contingent  interests 
under  his  will,  for  the  purpose  of  settling  the 
construction  of  such  will,  and  to  have  the  trusts 
thereof  carried  into  effect,  under  the  direction 
of  the  Court  of  Chancery.  William  James  and 
Henry  James,  two  of  the  heirs  at  law  of  the 
testator,  and  defendants  in  the  original  suit, 
subsequently  filed  their  cross-bill,  against  the 
complainants  and  against  their  co  defendants 
in  such  original  suit,  to  set  aside  the  will  of 
the  testator,  or  such  of  the  devises  and  trusts 
contained  therein  as  should  be  adjudged  illegal 
and  void ;  and  to  have  so  much  of  the  property 
as  was  not  legally  disposed  of  by  the  will  dis- 
tributed among  the  several  persons  entitled  to 
the  same  under  the  provisions  of  the  Revised 
Statutes  relative  to  descent  and  the  distribu- 
tion of  intestates'  estates.  Several  persons  hav- 
ing, by  birth  or  marriage,  become  interested, 
under  the  provisions  of  the  will,  subsequent  to 
the  commencement  of  the  suit,  they  were 
brought  before  the  court  as  parties,  by  a  sup- 
plemental bill  and  cross-bill;  so  that  their  sev- 
eral rights  and  interests  in  the  estate  of  the 
testator  might  be  ascertained  and  settled,  and 
that  they  might  be  bound  by  the  decree.  The 
cause  was  heard  in  chancery,  on  the  bills  and 
answers,  and  upon  the  reports  of  a  master  to 
whom  it  was  referred  to  ascertain  the  rights  of 
the  infant  defendants. 

In  respect  to  the  portions  of  the  will  upon 
which  appeals  were  subsequently  prosecuted, 
the  Chancellor  decided  : 

1.  That  the  estate  devised  to  the  trustees,  is 
a  valid  trust  term  for  years,  for  the  term  of  20 
84*]  years  and  10  days  *from  the  day  of  the 
testator's  death,  determinable  upon  the  ceasing 
-of  the  minorities  either  by  lapse  of  time  or  the 
death  under  aare  of  the  testator's  children  and 
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grandchildren  who  were  living  at  the  date  of 
the  will. 

2  That  the  estates  in  remainder  for  life 
given  by  the  will  to  the  children  and  grand- 
children designated  as  the  recipients  of  the  8£ 
shares  of  the  estate,  are  valid  as  contingent  re- 
mainders. 

3.  That  if  such  remainders  shall  vest  in  in- 
terest and  possession  at  the  expiration  of  the 
trust  term,  the  remainders  limited  thereon  to 
the  descendants  or  special  heirs  of  the  first  re- 
mainder-men for  life,  are  also  valid,  subject  to 
the  execution  of  the  power  of  appointment ; 
but  that  the  power  in  trust,  given  to  the  re- 
mainder-men for  life  to  devise  the  ultimate  re- 
mainder, in  fee  or  otherwise,  to  their  descend- 
ants not  in  existence  at  the  time  of  the  death  of 
the  remainder-men',  or  to  appoint  any  estate  to 
their  descendants  other  than  an  absolute  and 
unconditional  fee,  except  in  the  case  of  the 
death  of  the  first  appointee  during  minority,  is 
void. 

4.  That  the  substituted  estates  in  remainder 
in  the  8|  shares  upon  the  death,  during  the 
continuance  of  the  trust  term,  of  the  children 
and  grandchildren  designated  as  the  recipients 
of  those  shares,  are  void  ;  as  are  also  the  ulti- 
mate or  subsequent  remainders  depending  on 
the  substituted  remainders. 

5.  That  the  estates  in   remainder  for  life 
given  by  the  will  to  Anna  McBride  and  Lydia 
the  granddaughters  of  the  testator,  and  the 
several  subsequent  estates  in  remainder  in  the 
portions  devised  to  them,  limited  on  such  life 
estates,   either  as   substituted  remainders  or 
otherwise,  are  valid  ;  but  the  power  in  trust  to 
devise  the  ultimate  remainders  to  descendants 
not  in  existence,  etc.,  is  illegal  and  void. 

6.  That  the  estates  in  remainder  for  life  to 
the  children  of  Augustus  James  in  esse  at  the 
death  of  the  testator,  and  the  remainders  in  fee 
to  the  after-born  children  of  Augustus  in  the 
fund  of  $50,000,  and  the  ultimate  remainders 
in  fee  limited  upon  the  life  estates,  are  valid  ; 
but  that  the  power  in  trust  to  devise  the  ulti- 
mate remainders  to  descendants  not  in  exist- 
ence, etc.,  is  void. 

*7.  That  the  trust  to  receive  the  rents  [*85 
and  profits  of  the  trust  estate,  and  pay  the  leg- 
acy to  John  James  and  the  annuity  to  the 
Orphan  Asylum,  is  valid;  that  the  legacy  given 
to  James  King  and  the  specific  annuities  to  di- 
vers persons,  given  by  the  will,  are  also  valid. 

8.  That  the  provisions  in  the  will  as  to  mar- 
riage portions  to  the  granddaughters  Anna 
McBride  and  Lydia  are  valid  ;  but  that  the 
same  provisions  as  to  marriage  portions  and  as 
to  advances  to  the  persons  designated  as  the 
recipients  of  the  8|  shares  of  the  estate,  are 
void. 

9.  That  the  directions  of  the  testator  to  the 
trustees,  to  convert  his  personal  property  into 
real  estate,  are  valid  ;  but  that  the  direction 
for  the  accumulation  of  rents  and  profits  is 
void. 

10.  That  the  provisions  in  the  will  for  the 
support  of  the  minor  children  of  the  testator  in 
the  event  of  the  death  of  their  mother,  and  for 
the   support   of    his  grandchildren   and    the 
widows  of  his  sons,  are  valid  provisions. 

From  the  decree  of  the  Chancellor  two  of  the 
trustees,  viz.:  Messrs.  Hawley  and  King,  ap- 
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pealed  to  this  court.  There  were  also  various 
cross-appeals  entered,  and  the  matters  of  all 
the  appeals  were  discussed  in  the  same  argu- 
ment. The  following  were  the  points  presented 
and  insisted  upon  by  the  counsel  for  the  several 
parties. 

Mr.  S.  Beardsley,  Atty-Oen.  of  the  State 
of  N.  Y.,  presented  and  discussed  the  follow- 
ing points  on  the  part  of  the  appellants  Hawley 
and  King,  two  of  the  trustees  appointed  by  the 
will  of  the  testator  : 

I.  The  trust  term  is  valid  ;  the  period  lim- 
ited for  its  duration  is  legal  and  free  from  ob- 
jection. 1  R.  8.,  730,  sees.  65,  63;  723,  sees. 
14-16;  748,  sec.  2;  Randell,  Law  of  Perpetu- 
ities, 48;  Crui.  Dig.,  tit.  Deed,  ch.  23,  sec. 
19  ;  2  Bl.  Com.,  173,  174,  168,  170;  Fearne, 
•Con.  Rem.,  ch.  1,  sec.  4,  and  cases  cited  ; 
Scatterwood  v.  Edge,  1  Salk. ,  229  ;  Cotton  v. 
Heath,  1  Eq.  Gas.  Abr.,  191  ;  Bate  v.  Norton, 
Th.  Raym.,  82  ;  Bullock  v.  Stones,  2  Ves.,  Sr., 
52l;Humberston  v.  Humberston,!  P.  Wms.,  332. 
86*]  *II.  The  trusts  declared  by  the  will, 
some  or  all  of  them,  are  legal  and  valid.  1  R. 
8.,  728,  sec.  55  ;  729,  sees.  58,  60  ;  725,  sec.  36; 
723,  sees.  9-13,  15  ;  726,  sees.  37,  40. 

III.  The  29th  and  80th  sections  of  the  decree 
are  erroneous  :  1.  In  declaring  that  the  sons  of 
the  testator,  John,  Edward  and  Howard,  and 
his  grandson,  Robert,  must  learn  and  actually 
pursue  some  profession,  trade  or  occupation, 
as  a  condition  precedent  to  becoming  entitled 
to  their  respective  shares.  2.  In  declaring  that 
the  trustees  authorized  to  make  partition  are  to 
judge  whether  this  condition    has  been  per- 
formed.    3.  In  declaring  that  the  leading  a 
moral,  industrial  and  honorable  life,  at  the  end 
of  the  trust  term,  is,  as  to  all  the  persons  oth- 
erwise entitled  to  share  in  the  estate,  a  condi- 
tion precedent  to  their  being  so  entitled.  Crui. 
Dig.,  Remainder,  ch.  1.  sec.  41  ;  4  Kent,  Com., 
194,   199,  n.;  1  R.  8.,  723,  sec.  13  ;  Fearne, 
Con.  Rem.,  215,  216  ;  Cunningham  v.  Moody,  1 
Ves.,  Sr.,  174;  Doe,  ex  dem.  Willis,  v.  Martin, 
4  T.  R.,  39,  63,  70. 

IV.  The  estates  in  remainder  for  life,  in  the 
8|  shares,  of  the  12  shares,  are  valid  remain- 
ders and  vested  in  interest ;  the  14th  section  of 
the  decree  is  erroneous,  in  declaring  that  these 
remainders  are  contingent. 

V.  The  estates  in  the  8£  shares,  which  (upon 
the  death  during  the  trust  term,  of  the  children 
and  grandchildren  to  whom  said  shares  are  in 
the  first  place  limited,  for  life),  are  substituted 
and  limited  to  their  representatives,  are  valid 
as  contingent  remainders  ;  the  16th  section  of 
the  decree,  which  declares  that  these  substi 
tuted  estates  are  void,  is.  therefore,  erroneous. 
1  R.  S.,  723,  sec.  11  ;  724,  sec.  20. 

VI.  The  26th  section  of  the  decree  is  errone- 
ous in  declaring  that  upon  the  death  of  either 
of  the  seven  children  or  two  grandchildren, 
during  the  trust  term,  the  future  rents  and 
profits  of  his  or  her  share,  for  the  residue  of 
that  term,  will  belong  to  the  heirs  at  law  and 
personal  representatives  of  the  testator.     1  R. 
S.,  726,  sec.  40. 

VII.  If  the  substituted  estates  in  remainder 
in  the  8£  shares,  by  the  39th  clause  of  the  will, 
to  the  respective  heirs  of  the  seven  children 
87*]  and  two  grandchildren,  *were  even  too 
remote  to  take  effect  as  remainders  (the  mode 
in  which  the  testator  intended  the  heirs  should 
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take),  the  court  will  not  permit  the  intention 
of  the  testator  for  that  reason  to  fail;  but  by  a 
well  established  rule  at  law  and  equity,  will 
comprise  the  heirs  in  the  previous  devise  to 
their  respective  ancestors,  by  enlarging  the 
previous  life  estates  into  estates  in  fee,  and  ex- 
ecute the  intention  of  the  testator  in  that  mode, 
by  passing  the  estate  to  the  heirs  by  descent. 

Mr.  D.  D.  Barnard  presented  and  dis- 
cussed the  following  points  on  behalf  of  Will- 
iam James,  a  son  of  the  testator,  Anna  McBride 
James,  the  daughter  of  William,  and  Lydia 
James,  the  daughter  of  the  testator's  son  Rob- 
ert: 

First.  The  devise  to  the  trustees,  with  all  au- 
thority under  it,  is  wholly  void: 

I.  Because  the  testator  entertained  the  de- 
sign of  effecting  a  certain  end  or  object,  name- 
ly: in  general  terms,  accumulation;  and  that 
end  or  object  was  such  as  the  law  prohibits. 
The  trust  estate  had  its  origin  in,  and  was  ex- 
pressly designed  to  accomplish  this  illegal  in- 
tent; and  there  is  no  reason  for  believing  that 
this  estate  would  have  been  created,  but  for  the 
purpose  of  effecting  that  object,  or  that  the  de- 
vise was  in  fact  made  for  any  of  the  other  de- 
clared objects  of  the  trust.  8.  C.,  5  Paige,  480; 
1  R.  8.,  726,  sec.  27;  Perrin  v.  Blake,  4  Burr., 
2579;  1  R.  S.,  723,  sees.  14-16;  Revisers'  Rep., 
ch.  1,  pt.  2,  p.  23;  Thuttuson  v.  Woodford,  4 
Ves.,  Jr.',  227;  Rev.  Rep.,  29;  4  Kent,  Com., 
295,  296;  5  Paige,  421;  Lorillard  case,  pamph., 
186,  Mackiev.  Cairns,  5  Cow.,  580;  Rev.  Rep., 
21,  89,  90;  1  R.  S.,  748,  sees.  1,  2;  5  Cow.,  548; 
1  R.  S.,  726,  sees.  37(2). 

II.  Because  the  trust  term  is  so  limited,  that 
the  period  at  which  it  can  be  ascertained  that 
the  term  has  ended  may  far  overrun  the  period 
at  which  it  shall  end.    8.  C.,  5  Paige,  462,  463 
and  392,  393;  4  Cr.    Dig.,    116,  117,  tit.   23, 
ch.  7,  "  Lease"  ;  1  Inst.,  45 b;   Anon.  1  Mod., 
183 ;1  Cr.  Dig.,  253,  sec.  30. 

III.  Because  there  is  not  one  object  or  pur- 
pose of  the  trust,  which  the  trustees  can  be 
called  on  to  execute,  for  *which  an  ex-  [*88 
press  trust  to  take  immediate  rents  and  profits, 
is  authorized  to  be  created.     1  R.  S.,  730,  sec. 
67;  Id.,  727,  sec.  45;  Id.,  729,  sees.  56,  60;  Id., 
733.  sees.  87  (2);  Id.,  730,  sec.  63; Id.,  729,  sec. 
58;  Lorillard  case,  pamph.,  106;  Rev.  Rep.,  42; 
1  R.  S.,  733,  sec.  87  (2);  732,  sec.  79;  Vail  v. 
Vail,  4  Paige,  328;  2  R.  S.,  |82,  83,  sec.  6  (3); 
Id.,  87,  sec.  29;  Id.,  92,  sec.  52;  Id.,  82,  sec.  6 
(1);  Id.,  87,  sec.  25;  Id.,  100.  sec.  1;  Id.,  102, 
sees.  14,  15;  Id.,  103,  sees.  21,  16;  Rev.  Rep., 
40;  5  Paige,  375. 

IV.  Because,  by  the  estate  devised,  the  pow- 
er of  alienation  is  suspended  for  a  longer  pe- 
riod than  is  allowed  by  law.     It  is  not  deter- 
minable  with  or  within  any  two  ascertained 
lives  in  being  at  the  death  of  the  testator.  1  R. 
S.,  723,  sec.  14;  Id.,  739,  sec.  143;  Id.,  730,  sees. 
65,  63;  Id..  723,  sec.  15;  Lorillard  case,  pamph., 
97;  2  Bl.  Com.,  174;  5  Paige,  398,  400,  461,  462, 
463;  9  Ves.  130;  IRS.,  728,  sec.  55  (3). 

Second.  The  powers  of  management,  and  of 
partition  and  distribution  at  the  end  of  the 
term,  and  of  all  estates  and  things  dependent 
on  them,  are  wholly  void. 

I.  Because  the  grand  design  of  the  testator, 
in  the  scheme  of  his  will,  was  to  devote  his 
great  estate  to  the  production  of  an  accumu- 
lated fund,  and  that  in  a  way  and  for  objects 
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which  the  law  forbids.  This  was  the  design  of 
the  devise  to  the  trustees;  and  these  powers, 
and  all  estates  directed  to  be  created  under 
them,  were  contrived  expressly  for  the  pur- 
pose of  disposing  of  the  fruits  of  this  illegal 
design  when  accomplished;  and  there  is  no  rea- 
son to  believe  that  these  powers  were  granted 
for  the  purpose  of  disposing  of  the  original 
property  of  the  testator,  or  that  the  estates  ever 
would  have  been  directed  to  be  created,  or 
were,  in  fact,  intended  to  take  effect  on  the 
original  property.  1  R.  S.,  748,  sec.  2;  Lorillard 
case,  pamph.,  188. 

II.  Because  the  power  of  disposition  relates 
to  the  whole  fund  to  be  disposed  of,  as  one 
subject;  and  the  power  itself  is  an  entirety, 
which  cannot  be  executed  to  answer  the  intent 
of  the  testator,  unless  it  be  executed  entirely 
and  fully,  as  directed.  Lorillard  case,  pamph., 
188,  189. 

89*]  *III.  Because  the  power  of  creating 
estates  includes  a  power  to  grant  a  power, 
which  is  not  authorized  by  statute.  1  R.  S., 
734,  sees.  94,  95;  Id.,  732,  sees.  81,  85;  TS.,729, 
sec.  58;  Id.,  732,  sec.  75;  Pow.  Powers,  14. 

IV.  Because  the  power  can  only  be  exercised 
when  the  term  can  be  ascertained  to  have  end- 
ed, and  if  the  term  shall  end  before  it  can  be 
ascertained  to  have  ended  (as  it  may),  then  the 
estates  created  under  the  power,  may  and  prob- 
ably would  go  to  other  persons  than  those  who 
ought  to  have  received  them. 

V.  Because,  until  the  execution  of  the  pow- 
er over  the  estate  of  the  testator  at  the  end  of 
the  term,  there  can  be  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be  con- 
veyed; and  the  power  is  not  to  be  executed, 
and  the  estates  directed  to  be  created  are  not 
to  take  effect  during  the  continuance,  or  at  the 
termination  of  any  two  specified  lives  in  being 
at  the  death  of  the  testator.     1  R.  S.,  737,  sec. 
128;  Id.,  7~3.  sec.  13.     Lorillard  case,  pamph., 
94;  1  R.  S.,  727,  sec.  15;  5  Paige,  461. 

Third.  If  the  trust  estate  shall  be  declared 
valid,  then  so  much  of  the  rents  and  profits 
and  income  of  the  estate  as  are  not  wanted  for 
the  valid  purposes  of  the  trust,  belong  to  the 
heirs  at  law  and  the  widow  and  next  of  kin  of 
the  testator. 

Fourth.  The  annuity  to  William  James  is 
valid. 

Fifth.  The  provisions  for  Lydia  James  and 
Anna  McBride  James  are  valid,  and  they  are 
entitled  to  receive  the  bequests  immediately. 

Sixth.  The  bequest  to  the  children  of  Au- 
gustus James  is  invalid. 

Mr.  J.  I.  Roosevelt,  Jr.,  presented  and 
discussed  the  following  points  on  behalf  of  the 
three  infant  children  of  Augustus  James,  liv- 
ing at  the  date  of  the  will. 

1.  The  devise  of  the  $50,000,  to  be  laid  out  in 
land,  was  intended  by  the  testator  for  the  ben- 
efit solely  of  the  three  children  of  his  son  Au- 
gustus who  were  in  being  at  the  date  of  the 
will,  and  not  of  such  as  might  be  born  after 
that  period. 

9O*j  *2.  The  interest  intended  to  be  given 
to  them  in  the  land  so  to  be  purchased,  was  an 
estate  not  for  life,  but  in  fee. 

3.  In  the  direction  to  make  the  purchase  in 
question  out  of  the  rents  and  profits  of  his  es- 
tate, the  testator  meant  to  include  the  income 
as  well  of  personal  as  of  real  estate. 
1036 


4.  Inasmuch  as  the  duration  of  the  trust  is- 
uncertain,  the  purchase  ought  to  be  made  out 
of  the  first  income  that  may  be  received  by  the 
trustees. 

5.  Should  any  of  the  directions  of  the  will  af- 
fecting the  rights  of  these  infants  appear  to  be 
ambiguous,  they  ought  to  receive  that  interpre- 
tation, if  any,  which  the  law  sanctions,  and  not 
that  which  it  prohibits. 

6.  The  devises  in  favor  of  these  children  be- 
ing, not  direct,  but  executory,  it  is  competent 
to  the  court,  should  there  be  any  difficulty  in 
a  strict  interpretation,  to  direct  a  settlement  in 
such  manner  as  will  carry  into  effect  so  much 
of  the  intention  of  the  testator  as  may  be  war- 
ranted by  law. 

I.  As  to  the  other  devises  to  these  children. 
The  share  of  the  estate  generally,  given  to  these 
children  by  the  39th  clause  of  the  will,  in  the 
event  of  the  death  of  their  father  within  the 
period  limited  for  the  continuance  of  the  trust, 
is  a  valid  alternative  contingent  remainder,  and 
will  vest  in  interest  immediately  on  the  happen- 
ing of  that  event,  should  it  happen  within  the 
period  so  designated;  and  the  further  condi- 
tion as  to  "  grossly  immoral "  conduct,  if  ap- 
plicable at  all  to  these  children,  is  a  condition, 
not  precedent,   but  subsequent,  by  means  of 
which  the  estate  may  be  devested  or  "  forfeit- 
ed." But  even  if  it  were  a  condition  precedent, 
the  remainder  would  still  be  valid. 

First.  The  absolute  power  of  alienation  is 
not  suspended  at  all. 

Second.  If  suspended,  it  is  not  suspended 
for  a  longer  period  than  is  allowed  by  law.  1. 
The  law  permits,  in  its  spirit,  if  not  in  its  let- 
ter, a  suspension  for  21  years.  2.  The  testator 
did  not  intend  to  create  a  suspension  for  more 
than  two  lives.  When  language  is  susceptible 
of  two  interpretations,  that  which  is  lawful  is 
to  be  adopted.  3.  If  he  did  mean  more  than 
two  lives,  it  would,  nevertheless,  be  valid  for 
the  lives  "  of  the  two  persons  first  named  ;  " 
who,  in  this  *case,  are  the  two  youngest  [*9 1 
of  his  descendants  "  in  being  at  the  creation  of 
the  estate; "  or  at  least  for  the  lives  of  the  two 
who  should  first  die. 

Third.  The  purposes  of  the  trust  and  the 
powers  granted  to  the  trustees  are  lawful.  Pur- 
poses. 1.  To  pay  debts  and  legacies,  and  make 
advances  to  the  adult  sons  and  grandsons  go- 
ing into  business,  and  to  the  daughters  and 
granddaughters  marrying.  2.  To  apply  so  much 
of  the  rents  and  profits  as  may  be  necessary  to 
these  uses  and  to  the  support  and  education  of 
widows  and  children.  3.  To  accumulate  the 
surplus  for  the  benefit  of  the  minors.  4.  To 
preserve  the  capital,  so  far  as  may  be,  entire  to 
the  end  of  the  trust  term.  Powers.  To  sell;  to 
mortgage;  to  apply  rents  and  profits  and,  of 
course,  to  receive  them;  and  if  to  receive  rents 
and  profits,  of  course,  to  lease;  to  make  parti- 
tion. 

Fourth.  If  there  be  any  direction  to  ac- 
cumulate beyond  minorities,  it  does  not  vitiate 
the  devise,  nor  even  the  whole  direction,  but 
is  void  only  for  the  excess. 

II.  The  remainder  given  to  these  children, 
by  the  44th  clause  of  the  will,  is  a  valid  re- 
mainder limited  upon  the  life  estate  of  their 
father /and  subject,  to  the  power  of  appoint- 
ment therein  mentioned. 

Mr.  S.  Stevens  presented  and  discussed  the 
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following  points  on  behalf  of  the  five  young- 
est children  of  the  testator,  and  two  grand- 
children. 

First.  The  devise  to  the  trustees  is  illegal  and 
void:  1.  It  is  in  violation  of  the  provisions  of 
the  Revised  Statutes  against  perpetuities,  inas- 
much as  it  suspends  the  power  of  alienation 
for  a  longer  period  than  is  allowed  by  law.  1 
R.  S. ,  723,  sees.  14,  15.  2.  It  is  not  created  for 
any  of  the  purposes  for  which  an  express  trust 
is  "authorized  by  law  to  be  created.  1.  R.  S. , 
727,  sec.  45;  Id.,  728,  sec.  55.  3.  The  great  end 
which  the  trust  was  intended  to  effect,  viz. :  the 
accumulation  and  increase  of  the  testator's  es- 
tate, with  a  view  to  its  distribution  at  a  distant 
period,  being  illegal,  the  trust  estate  must  fall 
with  it. 

O2*J  *Second.  The  devises  and  bequests  to 
those  who  are  heirs  at  law  of  the  testator  must, 
in  the  event  of  the  trust  being  declared  to  be 
void  as  above  insisted,  be  decreed  to  be  ex- 
tinguished, or  they  must  elect  between  their 
portions  as  heirs  at  law,  and  the  provisions 
made  for  them  by  the  will.  Newman  v.  New- 
man, 1  Bro.  C.  C.,  186;  Lewis  v.  King,  2  Id., 
600;  Thellusson  v.  Woodford,  13  Ves.,  209:  2 
Ves.,  618;  Brodie  v.  Barry,  2  Ves.  &  B.,  130; 
1  Pow.  Dev.,443;  Jer.  Eq.  Jur., 535-536;  1  Ves., 
Jr.,  523;  Blake  v.  Bunbury,  4  Bro.  C.  C.,  21; 
Noys  v.  Mordaunt,  2  Vern.,  581;  Tibbitsv.  Tib- 
bits,  19  Ves.,  656;  Dillon  v.  Parker,  1  Swanst., 
394,  n. 

Third.  The  devise  to  Anna  McBride  James, 
and  also  the  devise  to  the  children  of  Augus- 
tus James,  are  both  invalid:  1.  They  are  di- 
rected to  be  raised  out  of  accumulated  rents 
and  profits,  and  the  direction  for  such  accu- 
mulation being  void,  the  fund  out  of  which 
they  were  to  be  raised  has  failed,  and  the  de- 
vises fail  with  it.  2.  Because  if  the  trust  estate 
is  declared  void,  it  cannot  be  ascertained  or 
determined  that  it  was  the  intention  of  the  tes- 
tator to  make  those  devises. 

Fourth.  But  if  the  trust  is  good  for  the  pur- 
pose of  paying  legacies  and  annuities,  still  the 
whole  estate  of  the  testator  should  not  be  re- 
tained in  the  hands  of  the  trustees  for  that  pur- 
pose alone,  and  the  heirs  at  law  and  next  of 
kin  deprived  of  enjoying  their  portions  there- 
of, until  the  expiration  of  the  trust  term,  and 
especially  as  to  the  3£  shares  as  to  which  the 
testator  died  intestate,  inasmuch  as  full  and 
ample  provision  can  be  made  to  satisfy  those 
objects  of  the  trust,  by  setting  aside 'a  fund 
sufficient,  under  any  circumstances,  for  that 
purpose. 

Fifth.  If  the  trust  term  is  good,  the  estates 
for  life  in  the  8£  twelfths  of  the  testator's  es- 
tate, devised  to  his  seven  children  and  two 
grandchildren  mentioned  in  the  37th  clause  of 
his  will,  if  valid,  are  vested  in  interest:  1.  The 
conditions  annexed  to  the  said  estates  by  the 
34th  and  40th  cjauses  of  the  will,  are  not  con- 
ditions precedent  to  their  vesting  in  interest.  1 
Prest.  Est.,  41;  Peyton  v.  Bury,  2  P.  Wms., 
93*]  626,  2.  The  trustee  or  trustees  *author- 
ized  to  make  partition  of  the  testator's  estate, 
are  not  vested  with  the  power  of  determining 
whether  the  estates  in  the  8-J-  shares  shall  vest 
in  possession  of  the  nominees.  3.  Because  the 
power  of  the  trustees  is  a  power  of  appoint- 
ment merely,  and  does  not  suspend  the  vesting 
in  interest  of  the  subsequent  estates.  Fearne, 
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Rem.,  226,  229;  Sugd.  Powers,  147,  154;  Ma- 
doc  v.  Jackson,  2  Bro.  C.  C.,  588. 

Sixth.  If  the  devise  to  the  trustees  is  good, 
then  the  substituted  remainders  created  by  the 
39th  section  of  the  testator's  will,  are  valid:  1. 
As  contingent  remainders;  or,  2.  As  alternate 
future  estates.  1  R.  S..  724,  sec.  25. 

Seventh.  If  the  true  construction  and  legal 
effect  of  the  will  is  not  as  contended  in  the  two 
last  points,  then  it  is  insisted  that  the  devise  to 
the  trustees  of  the  trust  estate  and  all  estates 
and  devises  depending  thereon,  are  void,  in- 
dependently of  any  of  the  reasons  before  given, 
because  the  intention  of  the  testator  in  regard 
to  the  provision  which  he  intended  making 
by  his  will,  for  his  children  and  grandchildren 
named  in  the  37th  clause  thereof,  and  their 
heirs  would  be  entirely  frustrated. 

Mr.  H.  R.  Storrs,  counsel  for  Augustus 
James,  argued  in  support  of  the  decree. 

Mr.  J.  C.  Spencer  presented  the  follow- 
ing view  of  the  case,  and  discussed  the  follow- 
ing points  on  behalf  of  Henry  James,  a  son, 
and  William  H.  Barker,  a  son-in-law,  of  the 
testator. 

The  general  frame  of  the  will  is  as  fol- 
lows : 

1.  It  creates  a  trust  term  in  certain  trustees 
for  certain  purposes,  to  continue  "until  the 
youngest  of  my  children  and  grandchildren, 
living  at  the  date  of  this  my  will,  and  attain- 
ing the  age  of  21  years,  shall  have  attained 
that  age,"  and  during  that  time  vests  the  legal 
estate  of  all  the  testator's  real  and  personal 
property  in  his  trustees.     Clauses  17  and  18  of 
the  will. 

2.  It  directs  that  at  the  expiration  of  the 
trust  term  the  trustees  shall  convey  to  the  four 
sons  named,  three  daughters  named,  and  one 
grandchild  named,  each  one  twelfth  *of  [*94 
the  whole  estate  of  the  testator;  and  to  another 
grandchild  named,  one  half  of  one  twelfth; 
and  in  case  of  the  death  of  either  of  them  du- 
ring the  term,  it  directs  such  conveyances  to 
be  made  to  those  who  would  be  their  heirs. 
Clauses  37  and  39  of  the  will.    And  these  con- 
veyances, by  the  44th  clause,  are  to  be  for  life, 
except  in  some  special  cases. 

3.  By  the  same  44th  clause,  the  conveyance 
for  life  is  to  contain  a  clause  authorizing  the 
tenant  for  life  to  devise  the  share  so  given  him, 
to  his  descendants;  and  in  case  of  omitting  to 
do  so,  then  the  will  declares  that  the  remain- 
der, in  fee,  shall  go  to  the  lawful  heirs  of  such 
tenant  for  life.     Three  distinct  estates  are  thus 
carved  out.  1.  The  trust  term.  2.  The  remain- 
der for  life  upon  that  trust  term.    3.  The  re- 
mainder in  fee.      Three  twelfths  and  one  half 
of  one  twelfth  of  the  whole  estate,  are,   by 
clause  41,  to  be  divided  by  the  trustees,  at  the 
expiration  of  the  trust  term,  according  to  their 
discretion,  "among  all  or  any  of  the  persons 
in  any  event  entitled  to  share  in  the  ultimate 
disposition  of  the  estate."  It  is  also  contended 
that  the  testator  has  directed  an  accumulation 
of  the  rents  and  profits  of  his  real  estate  and  of 
the  income  of  his  personal  estate,  after  pay- 
ment of  debts  and  of  certain  charges  to  be 
made,  which  will  become  a  part  of  the  capital 
or  principal  of  his  estate,  and  at  the  expiration 
of  the  trust  term,  is  to  be  divided  into  twelve 
shares,  and  conveyed  as  before  stated,  with  the 
mass  of  his  real  and  personal  estate. 
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First  general  head  relating  to  tlie  trust  term. 

I.  It  suspends  the  power  of  alienation  of  an 
absolute  fee  in  possession,  for  more  than  two 
lives  in  being,  and  is  void.     1.  During  its  con- 
tinuance, no  conveyance  of  an  absolute  fee  in 
possession  can  be  made.      2.  It  is  limited  to 
continue  until  some  one  out  of  13  minors  shall 
live  to  attain  the  age  of  21  years,  and  is,  there- 
fore, dependent  on  more  than  two  lives  in  be- 
ing. 2  Crui.  Dig.,  tit.  13,  ch.  11,  sec.  5;  3  Atk., 
774;  Arab., 204;  2  Vent.,  336;  1  Vern.,104.  3.  If 
it  is  to  be  considered  as  a  definite  estate  for  a 
given  period,  deterininable  upon  any  one  out 
of  13  minors  attaining  21  years  (or  living  to 
95*J  attain  21  years)  it  is  *determinable  with 
lives  and  dependent  on  them,  and  on  more 
than  two  lives  in  being.  1  Cox,  324. 

II.  It  does  not  specify  any  two  certain  lives 
during  which  the  power  of  alienation  is  to  be 
suspended,  but  the  suspension  may  continue 
beyond  some  two  of  the  twelve  lives  enumer- 
ated. 

III.  Its  duration  is  so  vague,  fluctuating, and 
uncertain,  that  no  fixed  and  precise  interest  is 
vested,  and  it  is   void  for  this  uncertainty. 
Fonbl.  Eq.,  427;  Pow.  Dev.,  411;  Com.  Dig., 
"Grant"  E,  14;  21  Vin.  Abr.,  title,  "Uncer- 
tainty;" Peckv.  Halky,  2  P.  Wms.,  387;Shep. 
Touch.,  415,  433;  10   Mod.,  103;  2  Vern.,  404; 
Atty-Oen.  v.  Hinzman,23&c.&  W.,277;  1  Mer- 
iv.,  314;  1  Swanst.,  200;  7  Ves.,  128. 

IV.  The  trust  term  is  not  created  for  any 
legal  purposes  of  an  express  trust,  which  can 
support  the  term  in  the  hands  of  the  trustees. 

1.  One  purpose  of  the  trust  term  is  to  receive 
and  accumulate  the  rents  and  profits;  and  this 
direction  for  accumulation  is  wholly  void,  be- 
cause:    1.  It  is  not  directed  for  the  benefit  of 
minors  exclusively;  2.  It  is  not  to  terminate 
with  the  minority  of  any  person  for  whose 
benefit  it  is  directed;  3.  A  portion  of  the  bene- 
fit of  the  accumulation,  to  wit:  the  interest  on 
the  accumulated  fund,  is  to  be  enjoyed  by  the 
tenants  for  life  during  their  lives,  all  of  whom, 
by  the  very  terms  of  the  will,  must  be  adults; 
and    4.  Because  the  principal  sum  thus  accu- 
mulated is  to  go  to  those  who  by  the  provisions 
of  the  will  are  to  enjoy  the  remainder  in  fee  in 
the  testator's  estate,  persons  altogether  uncer- 
tain, contingent,  and  unknown.     2.  Another 
purpose  of  the  trust  term  is  to  make  partition 
of  the  estate  and  convey  it  to  the  tenants  for 
life,  as  before  stated.     This  is  not  among  the 
express  trusts  authorized  by  law,  but  is  a  mere 
power  in  trust  and,  of  course,  cannot  sustain 
the  trust  term.  See  Revisers'  notes  to  ch.  1,  pt. 

2,  note  to  sec.  55,  p.  43;    and  Ch.  J.   Savage's 
opinion  in  the  Lorillard  case,  p.  113.     3.  An- 
other purpose  of  the  trust  is  to  pay  debts.    As 
no  authority  is  given  "to  sell  lands  for  the  ben- 
efit of  creditors,"  but  "on  the  contrary  the  pay- 
96*]  ment  of  debts  is  to*be  made  out  of  rents 
and  profits  (clause  15  of  the  will),  no  express 
trust  is  created   within  the  provisions  of  sec. 
55,  of  tit.  2,  ch.  1,  pt.  2,  R.  S.  ;    Fonbl.  Eq., 
449.     The  direction  to  pay  debts  is,  therefore, 
a  charge  upon   income,    and  upon   personal 
property  undisposed   of  by  the  will;  and  as 
there  is  a  sufficient  fund  for  that  purpose,  as 
will  subsequently  appear,  there  cannot  in  any 
view  be  any  legal  object  of  the  trust  term  con- 
nected with  the  payment  of  debts.    4.  To  pay 
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the  annuity  of  $3,000  to  Mrs.  James  for  the 
benefit  of  herself  and  her  children  (4th  clause). 
The  Chancellor  having  decided  that  this  annuity 
had  lapsed,  and  there  being  no  appeal  from 
that  part  of  the  decree,  it  cannot  be  set  up  as 
an  object  of  the  trust.  5.  To  pay  the  gross 
sum  of  $3,000  for  the  benefit  of  Mrs.  Gourley's 
children,  directed  by  the  5th  clause  of  the  will; 
the  $1,000  to  John  James,  directed  by  the  12th 
clause  of  the  will;  and  the  principal  sum  of 
$2,500,  to  the  Orphan  Asylum,  by  the  13th 
clause.  These  may  be  paid  at  once  out  of  the 
personal  estate  or  out  of  the  first  year's  rents 
and  profits.  6.  To  pay  James  King  $10,000, 
or  to  convey  him  land  equal  in  value  (38lh 
clause).  If  this  be  a  portion  of  the  devise  to 
Mary  Ann  King,  and  if  that  devise  be  good, 
this  bequest  may  be  satisfied  as  to  the  money, at 
once,  as  it  is  very  certain  her  share  will  exceed 
the  amount;  and  if  it  is  to  be  satisfied  by  a  con- 
veyance of  land,  it  is  not  an  express  trust,  but  a 
mere  power  in  trust.  7.  To  convey  to  the 
children  of  Augustus  James,  land  to  the  value 
of  $50,000;  and  to  Anna  McBride  James  and 
to  Lydia  James,  land  to  the  value  of  $20,000 
each,  as  provided  in  the  36th  clause  of  the 
will.  These  are  powers  and  not  express  trusts. 
8.  The  provision  by  the  29th  clause,  for  the 
support  and  education  of  minor  children  dur- 
ing their  nonage,  is  invalid  as  an  express 
trust  by  reason  of  its  operating  to  prevent 
the  power  of  alienation  for  more  than  two 
lives  ;  but  if  valid  originally,  it  ought  not 
now  to  be  maintained  as  an  express  trust,  as 
the  cases  for  which  the  provision  was  intend- 
ed will  not  exist.  9.  The  provision  by  the 
30th  clause  of  the  will,  in  *favor  of  the  [*97 
widows  and  children  of  sons  who  should  die 
during  the  continuance  of  the  trust,  and  in 
favor  of  the  children  of  any  daughters  who 
should  so  die,  is  dependent  upon  the  trust 
term  created  by  the  will  to  continue  until  the 
youngest  child,  etc.,  should  attain  21;  and  if 
there  is  no  such  trust  term,  then  this  provision 
cannot  be  maintained  as  a  separate  and  distinct 
express  trust,  to  support  a  trust  term  for  its 
own  purposes,  and  the  trust  is  besides  invalid 
from  its  being  uncertain  and  contingent.  10. 
The  provisions  in  the  31st  and  32d  clauses  of 
the  will,  for  advances  to  the  sons  and  grand- 
sons, are  dependent  on  the  devises  for  life, and 
will  be,  in  effect,  advances  of  those  portions; 
and  if  those  devises  are  invalid,  the  sons  and 
grandsons  will  take  the  whole  principal  as 
heirs  at  law;  and  these  clauses  contemplate 
and,  in  fact,  direct,  an  accumulation  of  rents 
and  profits,  which  renders  them  void, and  they 
are  void  also  for  uncertainty.  11.  The  provis- 
ions in  the  33d  clause  of  the  will  for  paying 
$3,000  to  daughters  and  granddaughters  on 
their  marriage,  and  for  paying  them  an  annual 
sum  not  exceeding  $2,000,  stands  on  the  same 
footing  with  the  previous  provision  for  the 
sons,  being  advances  of  portions  of  the  life  es- 
tate, and  dependent  on  the  validity  of  those 
devises.  12.  In  reference  to  the  provisions  of 
the  29th,  30th,  31st,  32d  and  3§d  clauses  and 
the  38th  clause,  these  general  objections  exist 
to  them:  1.  They  are  intended  to  be  advances 
out  of  an  estate  consisting  of  the  capital  left 
by  the  testator,  and  of  the  accumulations  di- 
rected by  his  will,  and  these  directions  for  ac- 
cumulation being  void,  the  intention  of  the  tes- 
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tator  cannot  be  carried  into  effect;  2.  These 
provisions  are  made  under  the  idea  that  the 
whole  estate  will  be  retained  by  the  trustees 
for  the  purposes  of  the  will,  and  that,  there- 
fore, special  provision  was  necessary  in  the 
cases  provided  by  those  clauses,  But  as  the 
cestuis  que  trust  will  receive  their  portion  of 
the  principal  of  3£  shares,  and  the  income  of 
the  remaining  8i  shares,  they  will  be  provided 
for,  and  the  necessity  contemplated  by  the  tes- 
tator will  not  exist;  and  the  intention  founded 
98*]  on  that  supposed  necessity  *should  not 
be  carried  into  effect,  as  it  is  no  longer  the  real 
intention  of  the  testator.  13.  Another  pur- 
pose of  the  trust  term  was  to  pay  the  annuities 
mentioned  in  the  7th,  8th,  10th  and  llth 
clauses  of  the  will.  The  trust  term  created  by 
the  will  cannot  be  maintained  for  the  purpose 
of  paying  over  these  annuities.  No  trust  term 
can  be  maintained  for  that  purpose,  but  an  ex- 
press trust  may  be  created  to  sell,  mortgage, 
or  lease  land,  to  pay  them,  which  may  be  exe- 
cuted at  once  and  without  retaining  the  estate 
in  the  hands  of  the  trustees.  14.  The  27th 
clause  of  the  will  does  not  contain  any  object 
of  an  express  trust;  the  authority  there  given 
is  merely  incidental  to  the  purposes  of  the  will, 
so  far  as  such  authority  is  valid.  The  power  to 
invest  the  proceeds  of  sales  is  not  an  express 
trust.  15.  Recapitulations:  The  above  pur- 
poses are,  then,  either  1st,  illegal;  or  2d,  pow- 
ers in  trust;  or  3d,  such  as  can  be  executed 
without  a  term  for  years  being  vested  in  the 
trustees;  or  4th,  such  as  are  dependent  on  oth- 
er devises,  and  if  executed  would  be  violations 
of  the  testator's  real  intentions  ;  the  trust 
term,  therefore,  must  fail.  1  R.  S.,  730,  sec.  67. 

V.  Should  any  of  the  above  purposes  be 
such  as  may  maintain  the  trust  term  for  any 
time,  so  much  only  of  the  estate  of  the  testator 
as  may  be  necessary  to  carry  such  purpose 
into  effect,  should  be  deemed  vested   in   the 
trustees,  to  be  ascertained  by  a  master,  and 
the  residue  should  be  declared  to  belong  to 
the  heirs  and  next  of  kin  of  the  testator. 

VI.  If  the  legal  estate  of  the  whole  of  the 
testator's  real  and  personal  property  is  to  con- 
tinue in  the  trustees,  the  surplus  of  the  rents 
and  profits  after  satisfying  the  legal  express 
trusts,  will  belong  to  the  heirs  and  next  of  kin 
of  the  testator  as  a  resulting  trust,  and  should 
be  paid  over  to  them  by  the  trustees,  because: 

1.  The  devise  of  the  life  estates  is  invalid;  and 

2.  If  good,  the  seven  children  and  two  grand- 
children named  in  the  will,  are  not  presump- 
tively entitled  to  the  next  eventual  estate. 

Second  general  head,  relating  to  the  life  estates. 
I.  The  life  estates  are  contingent  remainders 
created  on  a  term  of  years — the  trust  term. 
Op.  of  Oh.  J.  Savage,  in  Lorillard's  case,  92, 
102,  etc. 

99*]  *II.  The  contingency  on  which  they 
are  limited  to  take  effect,  is  not  such  that  those 
remainders  for  life  must  vest  in  interest  during 
the  continuance  of  not  more  than  two  lives  in 
being,  or  upon  the  termination  of  such  lives. 
2  R.  S.,  724,  sec.  20,  tit.  2.  ch.  1,  pt.  2.  1.  There 
must  be  ascertained  a.nd  specified  lives,  during 
which,  or  at  the  termination  of  which,  the  life 
estate  must  commence  in  earnest.  2.  "The  nat- 
ure of  the  contingency  on  which  the  remain- 
der is  limited,"  means  the  occurrence  of  some 
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event  on  which  the  remainder  for  life  is  to 
commence,  to  begin,  to  vest;  and  in  this  case  it 
is  the  same  event  by  which  the  precedent  estate 
is  to  terminate.  And  the  life  estate  does  not 
vest  in  interest  until  the  persons  who  are  to 
take  it  are  ascertained.  Crui.  Dig.,  tit.  Re- 
mainder, 16,  ch.  1,  sees.  10-27;  Lorrillard  case, 
p.  103.  3.  The  contingency  on  which  the  trust 
term  is  to  terminate  and  the  estates  for  life  to 
commence,  is  not  dependant  upon  any  spcci 
fied  lives,  but  is  dependant  upon  the  contin- 
gency of  some  one  out  of  13  minors  living  to 
attain  the  age  of  21  years.  It  was,  therefore, 
dependent  upon  a  double  contingency:  first, 
upon  the  continuance  of  some  one  out  of  13 
lives;  second,  upon  such  continuance  until  a 
certain  period,  viz.:  until  some  one  should  at- 
tain majority.  And  the  addition  of  the  second 
does  not  destroy  the  first  contingency.  4.  The 
position  of  the  Chancellor  in  referring  to  the 
child  or  grandchild  first  entitled  to  take  the  re- 
mainder for  life,  as  the  specified  life  during 
which  the  remainder  vests  in  interest,  is  not  to 
be  understood  as  the  sole  test  of  the  commence- 
ment of  the  life  estate,  or  if  to  be  so  under- 
stood, is  not  correct.  It  may  be  one  test,  but 
that  fails  in  the  present  case. 

III.  The  estate  for  life  is  in  itself  a  suspen- 
sion of  the  power  of  alienation  for  more  than 
two  lives  in  being.  1.  The  estate  for  life  carved 
out  by  the  will  is  to  be  regarded  not  only  un- 
der the  37th  but  also  under  the  39th  clause  of 
the  will.     2.  This  estate  for  life  is  not  for  any 
one  specified  life,  but  in  the  case  of  the  twelfth 
devised  to  Augustus  James,  it  is  for  three  spec- 
ified lives,  and  in  the  case  of  the  others  it  may 
be  for  ten  specified  lives;  that  is,  the  life  estate 
*in  these  shares  may  vest  in  interest  [*1OO 
during»the  continuance  of  ten  lives  in  being  at 
the  death  of  the  testator. 

IV.  The  substituted  remainders  for  life,  di- 
rected by  clause  39  of  the  will,  are  void,  be- 
cause they  are  contingent  and  vest  in  interest 
after  the  expiration  of  the  trust  term  and  after 
the  termination  of  an  additional  life,  instead  of 
vesting  as  required  by  section  20  during  the 
continuance  or  at  the  expiration  of  two  lives  in 
being;  and  also  because  they  suspend  the  pow- 
er of  alienation  for  more  than  two  lives  in 
being. 

Third  general  head,  relating  to  tJie  remainders 
in  fee. 

I.  Being  dependent  on  a  trust  term  and  on  a 
precedent  remainder  for  life,  one  or  both  of 
which  are  invalid,  the  remainder  in  fee  neces- 
sarily falls  with  them.     They  are  to  be  taken 
as  a  whole. 

II.  As  the  remainders  for  life  created  by 
clauses  37  and  39  fail,  in  case  of  the  death  of 
the  seven  children   and    two    grandchildren 
named,  the  remainders  in  fee  cannot  be  limited 
on  the  trust  term;  and  they  are  void  for  the 
same  reason  that  renders  the  substituted  re- 
mainders for  life  void. 

Fourth  general  head,  relative  to  the  three  and  a 

half  shares  that  may  be  forfeited. 
I.  The  devise  in  the  41st  clause  of  the  will 
respecting  the  three  and  a  half  shares  is  illegal 
and  void,  because  it  is  a  limitation  of  a  con- 
tingent remainder  upon  the  trust  term  which 
will  not  vest  in  interest  during  the  continuance 
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•or  at  the  expiration  of  not  more  than  two  lives 
in  being. 

II.  It  is  also  void  on  account  of  the  uncer- 
tainty as  lo  the  persons  who  are  to  take  the 
property  therein  described. 

Fifth  general  head,  regarding  the  total  suspension 

produced  by  the  trust  term  and  tJie  life  estate. 

Whatever  may  be  the  conclusion,  viewing 

the  trust  term  separately  and  the  life  estate 

separately,  yet  when  joined,  a  suspension  of 

the  power  of  alienation  is  produced  beyond  the 

period  prescribed  by  law. 

Sixth  general  head,  relating  to  the  provisions  of 
the  will  being  regarded  as  powers  in  trust. 

I.  If  the  directions  to  execute  the  purposes 
for  which  the  trust  term  is  created,  are  to  be 
1  0 1*]  deemed  powers  in  trust  they  *are  lia- 
ble to  the  same  objections  as  the  legal  trust 
term;  on  the  ground  of  their  suspending  the 
power  of  alienation  for  too  long  a  period.     1. 
They  are  charges  on  all  the  lands  of  the  testa- 
tor by  sec.  107,  tit.  2,  ch.  l,pt.  2  Revised  Stat- 
utes, so  that  the  interest  of  the  heirs  in  any 
portion  of  the  estate  would  be  defeated  by  the 
execution  of  the  power,  and  as  the  power  is  im- 
perative by  section  96,  there  can  be  no  absolute 
fee  in  possession  conveyed,  while  any  power 
remains  to  be  executed.     2.  All  those  direct- 
ions, except  such  as  direct  the  payment  of  gross 
sums,  and  particularly  those  relating  to  the  an- 
nuities, if  regarded  as  trust  powers,  will  sus- 
pend the  alienation  in  fee  for  more  than  two 
lives  in  being. 

II.  The  direction  to  convey  the  life  estate, 
if  valid  as  a  special  power  in  trust,  is  impera- 
tive by  section  96,  and  necessarily  suspends  the 
power  of  alienation,  and  this  suspension  is  not 
for  any  two  ascertained  lives,  but  for  a  large 
number  of  lives. 

III.  It  was  not  competent  to  the  testator  to 
grant  a  double  power  over  the  same  property 
— first  a  power  to  the  trustees  to  convey,  and 
second  a  power  to  the  tenants  for  liiie  to  con- 
vey in  fee;  they  are  both  special  powers  in 
trust  to  be  exercised  in  succession. 

IV.  Many  of  the  independent  directions  of 
the  will  are  not  valid  as  powers  in  trust.     1. 
The  authority  in  clause  18,  "to  manage  and 
dispose  of  the  property,"  is  neither  a  power  in 
trust  nor  an  express  trust,  and  so  far  as  it  im- 
ports any  power  beyond  what  is  necessary  to 
carry  into  effect  the  valid  powers  in  trust,  it  is 
void.  2.  The  power  to  sell  and  exchange,  given 
by  the  27th  clause,  and  to  vest  the  proceeds  in 
certain  property,  is  neither  a  power  in  trust 
nor  an  express  trust,  and  is  wholly  inopera- 
tive.    3.  The  power  in  the  41st  clause  to  dis- 
tribute the  3^  shares  is  void  on  account  of  the 
uncertainty  as  to  the  persons  who  are  to  take. 
4.  The  power  given  by  clause  44  to  devise  to 
descendants,  who  may  not  be  in  existence  at 
the  death  of  the  tenant  for  life,  is  void. 

Seventh  general  head,  relating  to  the  consequences 
of  the  will  being  declared  invalid  in  many  of  its 


I.  By  the  decree  of  the  Chancellor,  many  es- 
1O2*]  sential  provisions  *are  declared  void; 
and  as  but  a  few  clauses  of  those  parts  of  the 
decree  have  been  appealed  from,  it  is  assumed 
that  they  will  remain  and,  in  consequence,  the 
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following  provisions  cannot  be  executed:  1. 
Those  directing  an  accumulation  during  the 
trust  term.  This  accumulated  fund  enters  into 
the  whole  frame  of  the  will;  and  there  is  not 
a  direction  or  devise  that  was  not  founded  on 
that  fund.  2.  The  substituted  remainders  for 
life,  which,  by  the  will,  are  directed  to  be  con- 
veyed to  the  heirs  at  law  of  such  ot  the  seven 
children  and  two  grandchildren  as  shall  die 
during  the  continuance  of  the  trust  term.  3. 
The  directions  respecting  the  3|  shares.  4.  The 
power  given  to  the  tenants  for  life  to  devise 
their  shares  to  their  descendants  not  in  exist- 
ence at  the  death  of  such  tenants  for  life.  5. 
The  forfeited  shares,  instead  of  being  distribut- 
ed as  the  testator  directed,  will  belong  to  the 
heirs  at  law  and  next  of  kin  of  the  testator.  6. 
The  advances  to  the  sons  and  grandsons  direct- 
ed by  the  31st  and  32d  clauses  of  the  will. 

II.  Besides  these  provisions,  it  is  believed 
that  many  others  will  be  declared  invalid,  as 
herein  contended. 

III.  So  much  of  the  will  has  failed,  there- 
fore, that  the  intentions  of  the  testator  can  no 
longer  be  carried  into  effect.     Judge  Nelson's 
op.  in  the  Lorillard  case,  p.  142-144:  Senator 
Maison's  op.  in  the  same,  pp.  158,  162,  etc. ;  Os- 
good  v.  Breed,  12  Mass.,  534;  1  Russ.,  217  ;  1 
Tamlyn,  261. 

IV.  The  court  cannot  model  and  mould  the 
will  without  violating  the  general  intent  of  the 
testator  and,  in  effect,  making  a  new  will  for 
him.    Judge  Nelson's  op.  in  the  Lorillard  case, 
p.  141. 

V.  An  instrument  declared  void  by  statute 
is  void  wholly,  and  no  part  of  it  can  be  main- 
tained; and  if  its  provisions  are  such  that  a 
statute  may  be  violated  by  their  execution,  they 
are  void.     Troyne's  case,  3d  Rep.,  323;  Hyslop 
v.  Clarke,  14  Johns.,  464;  Nackie  v.    Cairns, 
5  Cow.,  580;  Marshall  v.  Halloway,  2  Swanst., 
476;  13  Vin.  Abr.  Fait,  E,  a,  13. 

VI.  The  will  should,  therefore,  be  declared 
entirely  void,  except  as  to  the  gross  sums  and 
annuities  in  the  5th,  *9th,  10th,  llth,  [*1O3 
12th  and  13th  clauses,  and  except  also  as  to  the 
21st  clause  and  the  devises  in  the  the  36th 
clause  and,  perhaps,  the  38th  clause;  provis- 
ion should  be  made  for  the  gross  sums  and  an- 
nuities by  setting  apart  a  sufficient  amount  of 
the  personal  property  to  pay  the  sums  in  gross, 
and  by  directing  the  trustees  to  lease  lands  for 
rents  that  will  pajr  the  annuities  during  the 
lives  of  the  respective  annuitants  and,  at  the 
expiration  of  the  leases,  the  lands  to  revert  to 
the  heirs  at  law  of  the  testator.  And  the  trust- 
ees should  be  directed  to  convey  at  once,  pur- 
suant to  the  directions  in  the  36th  clause,  as 
near  as  may  be,  and  if  the  38th  clause  is  valid, 
pursuant  to  that  also;  and  the  residue  of  the 
testator's  real  estate  should  be  declared  to  be- 
long to  his  heirs  at  law,  according  to  the  Stat- 
ute of  Descents,  subject  to  the  widow's  dower 
as  declared  in  the  Chancellor's  decree,  and  the 
residue  of  his  personal  estate,  after  payment  of 
debts,  funeral  charges,  expenses  of  administra- 
tion, the  gross  sums  to  be  paid,  and  the  tax- 
able costs  of  all  the  parties  in  the  Court  of 
Chancery  and  in  this  court,  should  be  declared 
to  belong  to  his  widow  and  next  of  kin,  to  be 
distributed  as  undisposed  of  by  the  will  accord- 
ing to  the  statute  in  such  case  made. 

Mr.  A.  C.  Paige,  as  counsel  for  Marcia 
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-James,  the  wife  of  William  James;  Elizabeth 
Tillman  James,  daughter  of  William  James, 
and  Mary  Helen  James,  wife  of  John  B.  James, 
submitted  the  following  points: 

1.  The  provision  made  in  the  30th  clause  of 
the  will  of  the  testator  in  favor  of  the  widows 
and  children  of  his  sons,  and  of  the  children 
of  his  daughters,  is  a  valid  provision  and  not 
•contrary  to  law;  and  the  widows  of  the  testa- 
tor's sons  will,  respectively,  be  entitled  to  the 
same,  although  their  husbands  should  die  leav- 
ing no  child  or  children  by  them  surviving, 
and  although  said  husbands  should  not  die  un- 
til after  the  expiration  of  the  trust. 

2.  This  provision  can  be  sustained, although 
it  should  be  determined  that  the  trust  estate 
devised  to  the  trustees  is  void. 

1O4*J  *3.  The  validity  of  the  trust  created 
by  the  will,  and  to  what  extent  the  same  is 
valid,  are  questions  which  are  submitted  to  the 
<;ourt  for  its  decision. 

4.  It  is  contended  that  the  estate  devised  to 
the  trustees  is  valid  only  as  to  the  trusts  for  re- 
ceiving the  rents  and  profits,  and  the  income, 
for  the  purpose  of  paying  the  debts  of  the  tes- 
tator, and  the  several  valid  annuities,  legacies 
and  provisions  specified  in  his  will;  and  that  as 
to  all  the  other  trusts  it  is  void. 

5.  The  several  estates  in  remainder  for  life 
•devised  and  bequeathed  in  the  8|  shares  and 
the  several  remainders  limited  thereon,  and  all 
the  substituted  estates  in  remainder  in  the  said 
8£  shares,  and  the  subsequent  remainders  de- 
pending on  the  same,  and  also  all  the  estates 
in  remainder  for  life,  devised  and  bequeathed 
to  Ann  McBride  James,  Lydia  James,  and  to 
the  children  of  Augustus  James;  and  the  sub- 
sequent estates  limited  on  such  life  estates, and 
all  the  estates  devised  and  bequeathed  in  the 
3|  shares,  are  illegal  and  void. 

6.  The  powers  of  appointment  and  of  divis- 
ion conferred  on  the  trustees  in  the  will  are 
also  void. 

7.  The  whole  real  estate  of  the  testator  de- 
scended to  his  heirs  at  law;  and  his  personal 
estate  belongs  to  his  widow  and  next  of  kin, 
subject  only  to  the  payment  of  the  testator's 
debts  and  funeral  expenses,  and  the  several 
valid  annuities,  legacies  and  provisions  given 
in  his  will. 

The  next  friend  of  Marcia  James,  and  the 
guardian  ad  litem  of  Mary  Helen  James  and 
Elizabeth  Tillman  James,  relies  upon  the  argu- 
ments of  the  counsel  for  Henry  James  and  for 
Lydia  James,  as  supporting  all  or  the  greater 
part  of  the  foregoing  points. 

Mr.  A.  C.  Paige,  as  counsel  for  William 
James  Barker,  son  of  Jeannette,  the  daughter 
of  the  testator,  submitted  the  following  points: 

1.  The  provision  made  in  the  39th  clause  of 
the  will  of  the  testator,  in  favor  of  the  children 
of  the  testator's  daughter,  is  valid  and  not  con- 
trary to  law. 

1O5*]  *2.  The  estate  devised  to  the  trust- 
ees by  the  testator  is  a  valid  trust  term  for 
years,  for  the  term  of  20  years  and  10  days 
from  the  testator's  death,  determinable  upon 
the  ceasing  of  the  minorities,  either  by  lapse 
of  time  or  the  death  under  age  of  the  testator's 
children  and  grandchildren  who  were  living  at 
the  date  of  the  will. 

3.  The  several  estates  in  remainder  for  life 
after  the  termination  of  the  trust  term  devised 


and  bequeathed  in  the  8£  shares  are  valid  as 
vested  remainders,  and  the  respective  remain- 
ders limited  thereon  by  the  44th  clause  of  the 
will,  to  the  lineal  descendents  of  the  first  re- 
mainder-man for  life,  are  also  valid. 

4.  The  substituted  estates  in  remainder  in 
the  8|  shares,  as  devised  and  bequeathed  by 
the  39th  clause  of  the  will,  are  also  valid  as 
contingent  remainders. 

The  guardian  ad  litem  of  William  James 
Barker  relies  upon  the  arguments  of  the  coun- 
sel for  the  trustees,  and  for  Augustus  James, 
as  supporting  all  or  the  greater  part  of  the 
foregoing  points. 

Mr.  B.  F.  Butler,  Atly-Gen.  of  the  U.  S., 
in  behalf  of  Messrs.  Hawley  and  King,  the 
two  trustees,  presented  and  discussed  the  fol- 
lowing points,  in  reply  to  the  various  positions 
contended  for  by  the  other  parties  in  the  case  : 

I.    IN  SUPPORT  OF  THE  DECREE. 

First  general  head.  The  devise  to  the  trust- 
ees, or  the  trust  estate,  including  the  powers 
of  management,  etc.,  to  be  executed  during 
the  trust  term. 

I.  The  objection  that  the  trust  estate  had  its 
origin  exclusively  in  an  illegal  intent  to  violate 
the  statute  against  accumulations,  etc.,  is  un- 
founded. Mr.  Barnard's  1st  head,  point  /.  Mr. 
Spencer's  7th  general  head,  points/.,  IV.,  V. 
1.  Although  it  must  be  conceded  on  the  part  of 
the  trustees,  that  the  powers  of  investment  and 
re  investment  given  in  the  will,  would,  in  cer- 
tain events,  involve  an  accumulation  not  al- 
lowed by  the  statute,  there  is  no  evidence  of 
an  actual  intent  to  violate  or  evade  the  statute. 

(1)  *No  accumulation  is  directed  in  ex-  [*1O6 
press  terms ;  and  none  could  ever  occur  ex- 
cept of  the  surplus  rents  and  profits  not  re- 
quired for  the  payment  of  debts,  legacies,  an- 
nuities, and  other  charges  specified  by  the  will. 

(2)  All  the  persons  to  be  interested  in  the  accu- 
mulation, if  any  occurred,  were  minors  at  the 
date  of  the  will,  except  one;  it  was  certain  that 
at  least  one  would  continue  to  be  a  minor  until 
the  end  of  the  term  ;  and  it  was  possible  that, 
at  the  testator's  death,  all  the  persons  so  inter- 
ested might  be  minors,  and  might  continue  to 
be  minors  until  the  very  end  of  the  trust  term. 

(3)  The  implied  direction  to  accumulate  was 
evidently  founded  on  a  mistake  as  to  the  effect 
of  the  new  statute,  and  not  in  any  settled  de- 
sign to  contravene  its  provisions.     2.  The  ex- 
tent and  character  of  the  testator's  affairs  and 
the  condition  of  his  family,  rendered  it  not 
only  expedient,  but  highly   necessary,  to  the 
proper  disposition  of  his  estate  by  will,  that  such 
will  should  create  an  active  trust  estate.  3.  The 
various  provisions  of  the  will,  not  connected 
with  the  implied  trust  for  accumulation,  were 
natural  and  proper  dispositions;  and  evidently 
sprang,  not  from  the  illegal  design  imputed  to 
the  testator,  but  from  the  necessities  of  his 
family,  and  from  his  duties  as  a  parent.  They 
are  not  contrivances  to  effectuate  an  illegal  ac- 
cumulation, nor  to  evade  the  law,  but  fair  an.d 
legitimate  provisions.    4.  The  solemn  declara- 
tions of  the  testator,  as  to  his  motives  and  in- 
tent in  creating  the  trust  estate,  are  in  accord- 
ance with  the  condition  of  his  affairs  and  of 
his  family,  and  with  the  duties  which  belonged 
to  that  condition,  and  are  worthy  of  entire  cre- 
dence.    5.  The  question  of  illegal  intent,  ex- 
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cept  so  far  as  such  intent  may  be  demonstrated 
by  provisions  actually  embodied  in  the  will,  is 
not  a  question  for  discussion.  If  any  provision 
is  contrary  to  law,  it  will  be  void  ;  but  its.  in- 
validity will  not  vitiate  or  affect  other  provis- 
ions not  contrary  to  law,  except  where  the  lat- 
ter are  so  blended  and  mixed  up  with  the  ille- 
gal provisions  as  to  be  incapable  of  being  sev- 
ered therefrom.  Mackiev.  Cairnes,  5  Cow.,  580; 
Dyer,  294  b,  295  a;  Robinson  v.  Bland,  2 Burr., 
1077  ;  Moneys  v.  Leake,  8  T.  R..  415  ;  Doe  v. 
Pitcher,  2  Marsh.,  61  ;  8.  O.,  6  Taunt.,  359  ; 
1O7*J  How  v.  Singe,  15  *East,  440  ;  Prince  v. 
Slwpard,  9  Pick.,  184.  6.  The  preceding  rule 
applies  to  a  trust  estate  ;  the  invalidity  of  any 
one  or  more  of  the  purposes  for  which  such  an 
estate  is  created,  will  not  affect  other  trusts 
which  are  valid  and  capable  of  a  separate  exe- 
cution. The  illegal  direction  for  accumulation 
contained  in  this  will,  is  expressly  placed  on 
this  ground  by  the  statute.  Thellusson  v.  Wood- 
ford,  4  Yes.,  325,  329;  Trelawney  v.  Moleswm-th, 
Coll.  Parl.  Cas.,  163;  Ld.  Southampton  v.  Mar- 
quis of  Hertford,  2  Ves.  &  B. ,  54;  Roper  v.  Bad- 
cliff,  5  Bro.  P.  C'.,  360  of  Toml.  ed.,  Vol.  I., 
450,  Dublin  ed.  ;  IRS.,  726,  sees.  37,  38,  40. 

II.  The  trust  term  is  well  limited  in  respect 
to  the  period  at  which  it  is  to  end.     Mr.  Bar- 
nard's 1st  head,    point  //.     Mr.  Spencer's  1st 
general  'head,  point  III.  1.  The  objection  that 
"the  trust  is  so  limited  that  the  period  at  which 
it  can  be  ascertained  that  the  term  has  ended, 
may  overrun  the  period  at  which  it  shall  end," 
is  not  well  founded  ;  and  even  if  such  should 
be  the  case,  it  would  not  constitute  a  fatal  ob- 
jection to  the  trust.     2.  There  is  no  such  un- 
certainty in  the  duration  of  the  trust  estate,  as 
to  render  it  invalid.     (1)  There  is  no  other  un- 
certainty in  the  words  used  by  the  testator, 
than  such  as  exists  in  all  cases  where  written 
language  requires  to  be  judicially  expounded. 
(2)  The  will,  when  properly  expounded,  cre- 
ates a  term  for  20  years  and  10  days  from  the 
death  of  the  testator,  determinable  sooner  if  all 
the  minorities  shall  cease  before  that  time. 
Cases  cited  in  the  Chancellw's  opinion,  185.  (3) 
On  the  above  construction,  or  any  other  con- 
struction which  shall  untimately  be  given  to 
this  part  of  the  will,  there  will  be  no  difficul- 
ty in  ascertaining  when  the  trust  shall  have 
ended. 

III.  The  trust  estate  does  not  suspend  the 
absolute  power  of  alienation,  for  any  longer 
period  than  is  allowed  by  law.    Mr.  Barnard's 
1st  head,  point  IV.     Mr.  Spencer's  ,1st  general 
head,  points  /.,  //.      Second  general  head, 
points  II.  ,111.    1.     The  Statute  against  Per 
petuities,  on  its  sound  construction,  does  not 
require  that  the  duration  of  a  trust  estate. or  of 
any  other  estate  suspending  the  power  of  aliena- 
tion, shall  in  all  cases  be  dependent  on  a  specified 
1O8*]  life  or  lives.  *It  may  be  limited  by  any 
other  event  which  will  certainly  happen,  and 
which  will  unfetter  the  estate  at  a  period  short- 
er than  the  average  duration  of  human  life.    1 
R.  S.,  722-724,  sees.  3,  4,  10,  14-16,  22,  24,  26, 
27,  28,  32,  34,  35,  p.  728,  sec.  55  ;  and  Revis- 
ers' notes  thereon;  2  R.  S.,  106,  sec.  36  ;  2  R. 
S.,  325,  sec.  52  ;  L.  of  1830,  ch.  75,  p.  76,  sec. 
2  ;  Meyer,  Life  Ins.,  85.      2.  The  duration  of 
such  an  estate  may  be  measured  by  a  moderate 
term  of  years  ;  a  suspense  of  alienation  being 
allowed  in  such  cases  by  the  common  law, 
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which,  in  this  respect,  is  yet  in  force.  Such  a. 
suspense  of  alienation  is  also  authorized  by  the 
new  provisions  allowing  the  creation  of  estates 
to  commence  at  a  future  day,  without  the  in- 
tervention of  a  precedent  estate,  and  on  the  de- 
termination of  a  term  of  years.  Twenty  years 
and  ten  days  is  such  a  moderate  term  of  years. 
Cases  cited  in  5  Paige,  397-402.  3.  The  dura- 
tion of  such  an  estate  may  at  all  events  be 
measured  by  the  minorities  of  infants,in  being 
at  the  creation  of  the  estate,  and  having  an  in- 
terest therein.  (1)  This  principle  is  recognized, 
in  the  statute.  1  R.  S.,  723,  sec.  16  ;  Id.,  736, 
sec.  27.  (2)  It  is  not  contrary  to  a  sound  pub- 
lic policy,  but  agreeable  therewith.  Powell, 
Fearne,  Ex.  Dev.,113,  n.;  Revisers'  notes  on  ti- 
tle 2.  (3)  It  does  not  tend  to  a  perpetuity,  and  is 
not  within  any  of  the  mischiefs  intended  to  be 
remedied  by  the  statute.  4.  If  it  be  necessary 
to  the  validity  of  an  estate  suspending  the 
power  of  alienation,  that  it  should  be  limited 
on  a  specified  life  or  lives,  still  as  there  can  be 
no  objection  to  terminating  the  estate  prior  to- 
the  end  of  such  life  -or  lives,  the  present  trust 
estate  may  well  be  supported, because  the  words 
admit,  without  violence,  of  each  of  the  follow- 
ing constructions,  either  of  which  will  be  suffi- 
cient. (1)  By  an  easy  and  natural  ellipsis,  the 
testator  may  be  understood  as  directing  that 
the  trust  "shall  continue,  etc.,  until  the  young- 
est of  my  children  and  [the  youngest  of  my] 
grandchildren  living,  etc.,  and  attaining  the 
age  of  21  years,  shall  have  attained  that  age." 
The  term  would,  then,  be  determinable  by  the 
expiration  of  the  minorities  of  Howard  and 
William  Augustus,  or  by  their  deaths  under 
age.  Crui.,  tit,  38,  Devise,  ch.  19,  sec.  18  ; 
Archibald  v.  *  Thomas,  3  Cow.,  284;  [*1O9 
Jackson  v.  Blanshan,  6  Johns. ,  54;  Jackson  v. 
Strange,  1  Hall,  S.  C.,  1  ;  Rogers  v.  Eagle  Fire 
Co.,  9  Wend.,  611,  617,  631,  642.  (2)  Or  the 
testator  may  be  understood  as  directing,  that 
the  trust  shall  continue  until  the  youngest  of 
his  children  and  grandchildren  living  at  the 
date  of  his  will, treating  them  as  all  composing 
one  class,  and  attaining  the  age  of  21,  shall 
have  attained  that  age;  that  is  to  say, until  Will- 
iam Augustus  ( the  youngest  of  such  class  } 
shall  have  attained  his  full  age,  or  shall  have 
died  without  attaining  the  same.  (3)  Or  the 
court  may  model  the  term  by  declaring  that  in 
case  any  two  of  the  minor  children  or  grand- 
children of  the  testator  shall  die  before  the  ex- 
piration of  the  20  years  and  10  days,  the  term 
shall  cease  with  their  deaths.  Lorillard  case, 
100,  101,  143  ;  Humberston  v.  Humberston,  1  P. 
Wms.,  332;  Chapman  v.  Brown,  3  Burr.,  1626; 
Pitt  v.  Jackson,  2  Bro.  C.  C.,  51;  Nicholl  v. 
Niclioll,  2  W.  Bl.,  1159  ;  Hopkins  v.  Hopkins,  1 
Atk.,  581;  Cas.  t.  Talb.,  44;  Marryatt  v.  Town- 
ley,  1  Ves.,  Sr.,  102;  1  R.  S.,  748,  sec.  2. 

IV.  The  objects  or  purposes  of  the  trust,  to 
be  executed  during  the  term,  are  sufficient  un- 
der the  Statute  concerning  Uses  and  Trusts,  to 
sustain  the  devise  to  the  trustees,  and  to  enti- 
tle them  to  take  possession  of  the  lands,  to 
lease  the  same,  and  to  receive  and  apply  the 
rents  and  profits  thereof.  Mr.  Barnard's  1st 
head,  point  III.  Mr.  Spencer's  1st  general  head, 
pojnt/F.  1.  The  18th  section  of  the  will  states 
the  trust  on  which  the  estate  is  devised,  to  be 
"to  manage  and  dispose  of  the  same,  and  to  re- 
ceive and  apply  the  rents  and  profits,  etc.,  ic 
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the  manner  thereinafter  directed.  This  neces- 
sarily includes  the  power  of  leasing,  as  the  ap- 
propriate mode  of  raising  rents  and  profits  ; 
and  that  the  testator  intended  this  mode  should 
be  adopted,  is  fully  evinced  by  other  parts  of 
the  will.  2.  The  leasing  so  authorized,  is  for 
the  the  benefit  of  legatees,  and  for  the  satisfac- 
tion of  charges,  and  is  an  express  trust  sanc- 
tioned by  sub  5  of  sec.  55.  (1)  The  specific 
legacies  and  annuities  are  directed  by  section 
15  to  be  paid  out  of  the  rents  and  profits.  (2) 
So  are  the  portions  and  the  moneys  authorized 
1 1O*]  to  be  *advanced.  (3)  These  legacies  and 
annuities  are  all  charges  on  the  land,  within 
the  meaning  of  the  statute,  and  may  be  legally 
satisfied  out  of  the  rents  and  profits  as  they  ac- 
crue. 3.  The  annuities  given  by  the  will,  and 
the  various  advances  directed  or  authorized  to 
be  made  to  the  testator's  descendants  and  their 
families,  and  provided  for  in  the  decree,  are 
within  the  3d  subdivision  of  section  55.  (1) 
There  is  no  limitation  on  the  number  of  life  an 
nuitants,  to  whose  use  the  rents  and  profits  of 
land  may  be  received  and  applied,  when,  as  in 
this  case,  the  lives  of  the  annuitants  do  not  pro- 
tract the  term  nor  suspend  the  power  of  alien- 
ation. (2)  The  contingent  provisions,  and  1  hose 
which  are  discretionary,  are  also  within  the 
statute.  4.  There  is  no  objection,  either  upon 
the  words  or  the  general  policy  of  the  statute, 
to  anticipating  the  rents  and  profits  for  the 
purposes  above  mentioned  ;  it  is  not  an  accu- 
mulation of  rents  and  profits,  but  the  reverse. 

V.  It  is  no  objection  to  the  trust  estate,  that 
certain  powers  which  are  not  enumerated  in 
section  55  are  also  given  to  the  trustees  to  be 
executed  during  the  term.  If  they  are  not  valid 
as  trust  powers,  they  will  not  affect  the  trust 
estate;  and  if  they  are  valid  as  such,  they  will 
be  imperative  on  the  trustees,  and  at  the  prop- 
er time  may  be  enforced  in  favor  of  the  parties 
entitled  to  the  execution  thereof.     Mr.  Barn- 
ard's 1st  head,  point  III.      Mr.  Spencer's  1st 
general  head,  point  IV.     Sixth  general  head, 
point  IV. 

VI.  The  intent  of  the  testator  being  clear, 
and  his  directions  explicit,  that  the  moneys  nec- 
essary for  the  purposes  of  the  trust  should  be 
raised  by  the  application  of  the  annual  rents 
and  profits,  and  there  being  at  present  no  nec- 
essity for  resorting  to  another  mode,  the  court 
cannot  order  the  same  to  be  raised  by  sale  or 
mortgage  ;  although  if  such  necessity  should 
hereafter  arise  from  an  unexpected  determina- 
tion of  the  trust,  that  course  may  no  doubt  be 
adopted.     Joy  v.  Gilbert,  2  P.  *Wms.,  8,  19; 
Evelyn  v.  Evelyn,  Id.,  666;  Mills  v.  Banks,  3  P. 
Wins.,  1,  8;  Okeden  v.  Okeden,  1  Atk.,  551. 

VII.  The  legal  estate  being  well  vested  in  the 
1 1  l*j  trustees,  *for  the  purpose  of  executing 
numerous  valid  trusts  which  are  not  yet  ex- 
pired, the  estate  must  remain  in  their  hands, 
there  being  no  power  in  any  court  to  devest 
the  legal  title  as  to  any  portion  of  theestate.for 
the  purpose  of  vesting  it  in  the  heirs  at  law 
under  the  notion  that  the  estate  is  larger  than 
is  required  by  the  purposes  of  the  trust.     Mr. 
Barnard's  third  head.     Mr.  Spencer's  first  gen- 
eral head,  point  V.     1  R.  S.,  729,  sec.  60;  Id., 
730,  sec.  65  ;  Carteret  v.  Carteret,  2  P.  Wms., 
133,  134  ;  Vail  v.  Vail,  4  Paige,  328. 

VIII.  The  rents  and  profits,  of  the  8|  shares 
were  properly  adjudged  to  the  nine  children 
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and  grandchildren,  as  the  persons  presump- 
tively entitled  to  the  next  eventual  estates  in 
those  shares.    Mr.  Barnard's  third  head.    Mr. 
Spencer's  first  general  head,  point  VI.     1  R.  S 
726,  sec.  40;  2  Ves.  &  B.,  54;  Marshall  v. Halo- 
way,  2  Swanst.,  460;  Baron  v.  Proctor,  1  Turn 
&RUSS.,  40. 

IX.  In  regard  to  the  rents  and  profits  on 
those  shares,  and  on  the  other  shares,  result- 
ing trusts  in  favor  of  the  persons  presumptive- 
ly entitled  as  to  the  former,  and  in  favor  of  the 
testator's  heirs  at  law  as  to  the  latter,  arose  as 
declared  in  the  26th  and  27th  sections  of  the 
decree.     Mr.  Barnard's  Ihird  head.  Mr.  Spen- 
cer's first  general  head,  point VI.     1  R.  S.,728, 
sec.  50;  Crui.,  tit.  12  Trust,  ch.  1,  sec.  38;  1  R. 
S.,  729.  sec.  62. 

X.  The  provisions  of  the  decree  in  relation 
to  the  legacies  to  the  children  of  Augustus 
James,  and  to  Anna  M'Bride  and  Lydia  James, 
are  correct.     Mr.  Roosevelt's  points  as  to  the 
legacy  of  $50,000.     Mr.  Barnard's  fifth  and 
sixth'heads.     Mr.  Stevens'  third  point. 

Second  general  head.  The  powers  of  parti- 
tion and  distribution  at  the  end  of  the  trust 
term,  so  far  as  the  same  have  been  sustained 
by  the  Chancellor  in  his  decree,  are  valid. 

I.  The  grand  design  of  the  testator  was  to 
create  a  lawful  and  valid  trust  estate  for  the 
convenient  and  safe  disposition  of  his  affairs, 
and  the  welfare  of  his  family;  and  if  in  any  of 
the  details  his  directions  are  contrary  to  law, 
such  illegal  directions,  and  those  only,    are 
void.     Mr.  Barnard's  *second  head,  [*112 
point  /.     Mr.  Spencer's  seventh  general  head, 
point  /.,  sub.  1. 

II.  There  is  no  warrant  for  the  objection, 
that  the  trust  term  may  have  ended,  before  it 
can  be  ascertained  to  have  ended,  and  that  in 
consequence  thereof  the  estates  created  under 
the  power,  may  go  to  other  persons  than  those 
intended  by  the  testator.     Mr.  Barnard's  addi- 
tional point. 

III.  The  power  of  disposition,  so  far  as  re- 
lates to  the  eight  and  a  half  shares,  is  plainly 
separate  and  distinct  from  the  power  to  dispose 
of  the  3£  shares  with  the  additions  which  may 
be  made  to  them  by  forfeitures  and,  therefore, 
the  invalidity  and  failure  of  the  latter  do  not 
at  all  affect  the  validity  of  the  former.     The 
same  may  be  said  of  other  particulars  in  which 
the  powers  have  been  or  may  be  adjudged  in- 
valid.    And  it  is  manifestly  agreeable  to  the 
general  intent  and  great  object  of  the  testator, 
that  the  parts  of  the  will  left  by  the  Chancel- 
lor's decree  should  be  carried  into  effect.    Mr. 
Barnard's  2d  head,  point  //.     Mr.   Spencer's 
4th  general  head,  and  so  much  of  his  6th  and 
7th  general  head,  as  relates  to  these  subjects. 

IV.  The  objection  that  the  power  conferred 
on  the  trustees,  of  dividing  and  conveying  the 
estate  at  the  termination  of  the  trust,  includes 
a  power  to  grant  a  power,  is  entirely  unfound- 
ed.    Mr.  Barnard's  2d  head,  point  111.     Mr. 
Spencer's  6th  general  head,  point  ///. 

V.  The  inalienability  of  the  estate,  during 
the  trust  term,  is  authorized  by  law  ;  and  as 
the  estate  is  to  be  divided  and  conveyed  im- 
mediately on  the  expiration  of  that  term,  and 
as  those  distributees  who  were  not  in  being  at 
the  testator's  death,  are  to  take  estates  in  fee 
simple  absolute,  and  as  those  who  were  then  in 
being  are  to  take  estates  for  life  with  remain- 
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ders  in  fee,  which  will,  then,  be  vested  in  in- 
terest, each  share  will  be  immediately  alienable, 
and  the  suspense  of  alienation  in  respect  to  any 
given  share,  will  not  have  exceeded  the  period 
authorized  by  law.  Mr.  Barnard's  2d  head, 
point  IV.  Mr.  Spencer's  2d,  3d,  4th  and  5th  gen- 
eral heads;  also,  6th  general  head,  points  /.,  II. 
Third  general  head.  Should  the  decree,  es- 
tablishing the  validity  of  the  trust  estate,  be 
reversed  by  this  court,  then  it  is  insisted  : 
113*]  *I.  That  all  the  annuities  will  fail ; 
and  that  the  annuitants  respectively,  who  are 
parties  to  this  suit,  must  refund  to  the  estate 
the  sums  already  advanced  to  them  on  account 
thereof. 

II.  That  the  several  specific  legacies  will  be 
valid,  including  that  of  $10,000  to  James  King, 
which  being  intended  as  a  compensation  for 
services  to  be  rendered  by  Mr.  King,  as  an  ex- 
ecutor as  well  as  trustee,  became  vested  in 
him  on  his  accepting  the  office  of  executor. 

III.  That  provision  should  be  made  in  the 
decree  of  reversal,  for  protecting  the  trustees 
for  all  acts  done  by  them  in  good  faith,  in  the 
execution   and   protection   of  the  trust,  and 
especially  that  all  expenditures   so    made  by 
them,  be  charged  on  the  assets  in  their  hands, 
as  executors. 

II.   IN  SUPPORT  OF  THE  APPEAL  OF  THE 
TRUSTEES. 

The  points  presented,  on  their  behalf,  at  the 
commencement  of  the  argument  are  insisted 
on  in  reply.  Cases  cited  in  opening  points. 
Also,  Jennings  v.  Oower,  5  Vin.  Abr. ,  Condi- 
tion, 75:  Id.,  pi.,  20,  23,  34,  53,  68;  Id.,  p.  92, 
pi.  6  ;  Robinson  v.  Corny n,  Cas.  t.  Talb.,  166  ; 
Bromfield  v.  Crowder,  1  Bos.  &  P.  and  1  New. , 
313  ;  Watkins,  Conveyancing,  by  Merrifield, 
140,  141;  Harvey  v.  Ashton,  Com.,  744;  Sugd. 
Pow.,  147-153;  2  Chance,  Pow.,  462-476;  Mad- 
dock  v.  Jackson,  2  Bro.  C.  C.,  588;  Stanley  v. 
Stanley,  16  Ves.,  491. 

The  following  opinions  were  delivered  by 
members  of  this  court : 

By  Chief  Justice  Nelson.  The  view  which 
I  have  taken  of  this  case  is  confined  chiefly  to 
an  examinations  of  the  questions  involved  in 
the  trust  term,  and  the  estates  in  remainder 
limited  thereon.  There  are  some  minor  points 
which  it  will  become  necessary  to  notice,  in 
the  disposition  and  settlement  of  several  inde- 
pendent bequests,  upon  the  conclusions  at 
which  I  have  arrived. 

The  trust  term  has  been  properly  divided 
into  two  branches  :  1.  Its  object,  or  the  pur 
poses  for  which  it  was  created,  and  whether  it 
is  authorized  by  law;  and  2.  Its  duration,  and 
114*]  *whether  it  be  limited  in  this  respect 
according  to  law.  There  can  be  no  doubt  the 
will  must  have  been  pronounced  valid  previous 
to  the  Revised  Statutes.  The  celebrated  case 
upon  the  will  of  Thellusson,  and  the  more  re- 
cent one  upon  the  will  of  Henry  Bengough,  es 
tablish  principles  at  common  law  that  would 
sustain  every  provision  now  considered  objec- 
tionable. The  great  and  fundamental  difficulty 
in  the  will  under  consideration  consists  in  the 
objection,  that  it  transgresses  the  statute  for- 
bidding perpetuities  beyond  a  certain  period. 
The  above  cases  show  these  were  permitted  be- 
fore the  statute  for  any  number  of  lives  in 
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being,  and  21  years — a  rule  comprehensive 
enough  to  sustain  in  this  case  the  trust  term, 
the  accumulations,  and  all  the  remainders  ; 
but  their  validity  now  depends  upon  the  stat- 
utes, which  must  necessarily  lead  us  to  an  ex- 
amination of  them  in  connection  with  the  sev- 
eral provisions  of  the  will  that  have  been 
deemed  objectionable. 

As  to  the  object  of  the  trust  term, or  purposes 
for  which  it  was  created  :  the  testator  has  de- 
clared his  object  to  be  to  confide  his  property 
to  the  care  of  trustees  for  greater  caution,  till 
his  minor  children  and  grandchildren  become 
of  age  ;  and  as  a  natural  consequence  he  has 
created  numerous  trusts,  and  directed  them  to 
be  executed  for  the  benefit  of  his  family,  or  of 
those  dependent  upon  and  entitled  to  the  en- 
joyment of  the  estate  during  the  time  they  are 
thus  deprived  of  it.  This  trust  term,  which 
is  the  estate  of  the  trustees,  since  the  Revised 
Statutes,  depends  upon  the  validity  of  these 
trustsor  some  of  them;  and  it  will,  therefore,  be 
necessary  briefly  to  refer  to  them.  My  examin- 
ation, however,  shall  be  confined  to  those  which 
operate  to  sustain  the  devise  of  the  legal  estate 
to  the  trustees;  all  the  others  are  mere  powers 
in  trust  that  have  no  necessary  connection  with 
the  term.  In  the  case  of  a  devise  to  executors 
or  trustees,  there  are  but  three  kinds  of  express 
trusts  that  are  accompanied  with  the  legal  estate 
authorized  by  the  Revised  Statutes.  The  trust 
to  sell  or'  mortgage  lands,  in  the  1st  and  2d 
subdivisions  of  the  55th  section,  which,  if 
created  by  deed,  carries  the  title,  does  not  do 
so  in  the  case  of  a  will,  according  to  the  provis- 
ions of  the  56th  sections.  These  three  kinds 
of  *trusts  in  a  will  are  :  1.  A  trust  to  [*1  1  5 
lease  lands  for  the  benefit  of  legatees,  or  for 
the  purposes  of  satisfying  any  charge  thereon 
which  is  within  the  2d  subdivision  of  the  55th 
section  ;  2.  To  receive  the  rents  and  profits  of 
land  and  apply  them  to  the  use  of  any  person, 
which  is  authorized  by  the  3d  subdivision  ;  3. 
To  receive  the  rents  and  profits  of  land  and  to 
accumulate  the  same  under  the  4th  subdivision. 
The  trusts  provided  for  under  the  1st  and  2d 
subdivisions,  with  the  exception  of  the  one  to 
lease  under  the  2d,  to  which  I  have  referred 
in  the  case  of  a  devise,  should  have  been  classed 
under  the  head  of  powers,  as  the  legal  estate 
descends  to  the  heirs  at  law  or  passes  under 
some  other  clause  of  the  will,  as  the  case  may 
be,  sul'ject  to  the  execution  of  the  power,  sec. 
58.  From  this  view,  it  is  apparent,  there  can 
be  no  more  than  three  descriptions  of  trusts  in 
the  will  that  can  sustain  the  legal  estate  in  the 
trustees  and,  of  course,  that  can  in  any  way 
affect  the  trust  term.  These  may  be  classed 
under  the  three  authorized  trusts,  as  follows  : 
1.  The  trust  to  pay  legacies,  and  under  which 
head  may  be  included  the  trust  to  pay  portions, 
such  as  the  $50,000  to  the  children  of  Augus- 
tus, the  testator's  son,  and  the  $20,000  to  each 
of  the  two  granddaughters;  to  make  advances 
to  the  sons  and  grandsons  during  the  term, not 
exceeding  one  fourth  of  their  anticipated  shares, 
and  to  pay  portions  to  the  daughters  and  grand- 
daughters, in  the  event  of  marriage  ;  all  these 
are  in  the  nature  of  legacies,  and  may  be  prop- 
e'rly  classed  with  them;  2.  The  trust  to  educate 
and  support  the  minor  children,  in  the  event 
of  the  death  of  Mrs.  James,  and  to  support  the 
widows,and  to  educate  and  support  the  children 
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of  deceased  sons  and  daughters,  and  to  pay  an- 
nuities; and  3.  The  trust  to  accumulate  the 
rents  and  profits  not  wanted  for  the  purposes  of 
the  will.  All  these  are  trusts  which  may  be  law- 
fully created  under  the  55th  section,  and  when 
they  are,  vest  in  the  trustees  the  legal  estate  for 
the  purpose  of  their  execution.  Whether  they 
have  been  created  in  conformity  to  the  section, 
so  as  to  sustain  the  estate  in  the  trustees,  is  an 
other  question  which  I  will  now  examine.  For 
the  sake  of  brevity  and  clearness,  I  shall  divide 
these  trusts  into  two  classes  :  1.  Those  which 
1  10*]  are  future  *and  contingent ;  and  2. 
Those  which  are  present  and  active.  It  is  to 
me  an  obvious  proposition  upon  the  statutes, 
that  a  future  trust,  whether  contingent  or  not, 
cannot  vest  a  present  estate  in  the  trustees,  or 
sustain  a  devise  of  it  to  them.  Until  the  trust 
arises,  or  becomes  active  so  as  to  require  the 
collection  and  application  of  the  rents  and 
profits,  the  trustees  can  have  no  concern  with 
the  estate.  By  the  creation  of  a  future  or  con- 
tingent trust,  they  are  not  authorized  to  lease 
lands  or  receive  the  rents  and  profits  till  the 
beneficiaries  are  entitled  to  them.  In  the  case 
of  a  contingent  trust  this  may  never  happen, 
nor  can  it  happen  in  respect  to  a  future  one, in 
any  case,  till  the  time  when  it  takes  effect  in 
possession.  It  is  only  express  trusts  that  vest 
the  estate  in  the  trustees  and,  as  defined  in  the 
55th  section  in  the  case  of  a  will,  are,  to  lease 
lands  and  to  receive  rents  and  profits  for  pur- 
poses there  specified.  The  legal  estate  is  given 
to  them  as  convenient  if  not  necessary  to  en- 
able them  to  perform  the  trusts,  to  lease  the 
lands,  collect  the  rents,  etc. ;  but  great  abuse 
would  follow,  if  permitted  to  vest  them  now 
•with  the  legal  estate  to  enable  them  to  perform 
a  future  trust  that  might  or  might  not  happen. 
They  would  hold  the  title  without  any  right 
to  the  possession.  The  estate  would  be  in  one 
person,  and  the  possession  and  profits  in  an- 
other. This  was  a  defect  in  the  old  law  which 
it  was  intended  to  remedy  in  the  55th  section, 
by  confining  trusts  to  active,  and  whichtmust, 
of  necessity,  be  present  trusts.  Where  no  pres- 
ent authority  is  given  to  lease  or  to  collect  the 
the  rents,  but  to  take  effect  at  a  future  day, 
until  it  takes  effect,  it  cannot  be  said  that  any 
trust  exists.  It  is  in  expectancy,  or  a  trust  by 
possibility.  This  view  disposes  of  all  the  trusts 
in  the  will  except  three,  viz.:  the  trusts:  1.  To 
accumulate  rents  and  profits  ;  2.  To  pay  lega- 
cies; and  3.  To  pay  annuities.  All  the  others 
are  future,  and  most  of  them  contingent  and 
may  never  arise.  The  trusts  to  pay  debts  I 
I  have  not  noticed,  because  It  is  an  unlawful 
one;  no  such  trust  is  authorized  except  to  sell 
lands. 

The  trusts  to  accumulate  rents  and  profits 
was  adjudged  void  by  the  Chancellor,  and  was 
conceded  to  be  so  by  most  of  the  counsel  on 
117*]  the  argument,  The  37th  section  of  *the 
1st  article  authorizes  an  accumulation  for  the 
benefit  of  minors  then  in  being,  and  which  is 
to  terminate  at  the  expiration  of  their  minority. 
Here  it  is  for  the  benefit  of  adults  as  well  as 
minors,  and  is,  therefore,  an  express  violation 
of  this  section.  The  trust  to  pay  legacies  is, 
no  doubt,  valid,  but  it  is  an  unimportant  one  as 
respects  the  trust  term,  because  the  will  re- 
quires them  to  be  paid  in  a  short  time,  and 
when  paid  the  trust  ceases.  The  trust  to  pay 
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annuities  amounting  to  $3.675  is  valid,  and: 
took  effect  immediately  on  the  death  of  the 
testator,  and  vests  in  the  trustees  the  legal  es- 
tate under  the  operation  of  the  60  section,  and: 
as  it  is  to  continue  during  the  time  for  which 
the  term  is  limited,  it  might  sustain  it  through- 
out. There  is  some  difficulty  in  determining 
whether  this  trust  falls  under  the  2d  or  3d  sub- 
divisions of  the  55th  section,  though  I  am  in- 
clined to  the  opinion  it  should  be  classed  un- 
der the  latter.  Considering  an  annuity  as  le- 
gally comprehended  in  the  term  legacy,  or  as 
being  simply  a  charge  upon  the  land,  it  would 
come  within  the  trust  authorized  by  the  2<1 
subdivision.  If  it  may  be  considered  with 
more  propriety  a  trust  to  receive  rents  and 
profits  and  apply  them  to  the  use  of  a  person, 
then  it  falls  under  the  3d.  An  annuity  may 
be  included  within  the  term  legacy  for  some 
purposes,  unless  there  is  something  to  show 
that  the  testator  himself  distinguished  between 
them.  This  has  been  repeatedly  so  decided  in 
respect  to  the  fund  or  provision  for  payment, 
as  in  the  case  of  the  will  of  the  Duke  of  Bollon, 
where  Ld.  Thurlow  held  that  legacies  being  a 
charge  upon  the  real  estate,  annuities  were  also 
charged  within  the  meaning  of  the  term.  7 
Ves.,  534.  In  the  case  of  Hancock  v.  Norton, 
7  Ves.,  503,  they  were  considered  distinguish- 
able upon  the  terms  of  the  will.  Under  the 
influence  of  this  rule,  the  trustees  might  pos- 
sibly execute  the  trust  within  the  power  to 
lease  for  the  benefit  of  legatees  and  to  pay 
charges,  contained  in  the  2d  subdivision.  The 
annuitants  being  considered  legatees,  or  the 
annuitiesa  charge  upon  the  lands,  as  they  virt- 
ually are  by  the  15th  clause  of  the  will  ;  but 
the  receipt  of  the  rents  and  profits  to  pay  them 
seems  more  appropriately  to  come  under  the 
trust  in  the  3d  subdivision.  It  is  a  receipt  of 
them  to  be  applied  to  the  use  of  persons  during 
*their  lives,  or  for  a  shorter  period,  as  [*1 18 
the  case  may  be  ;  here  it  is  for  the  period  of 
the  trust  term.  It  is  of  no  other  importance  un- 
der which  subdivision  this  trust  is  classed, than 
in  respect  to  the  power  of  the  annuitants  to  as- 
sign their  interest.  If  viewed  strictly  as  com- 
ing within  the  term  "legacy,"  which  means  a 
gross  sum,  or  as  a  charge  upon  land  and  noth- 
ing more,  then  they  might  sell  and  convey 
their  interest;  if  viewed  as  a  receipt  of  rents 
to  be  applied  to  the  use  of  them,  then  they  are 
prohibited  from  selling  by  the  63d  section.  It 
appears  to  me,  however,  if  it  should  be  deter- 
mined that  it  came  within  the  2d  subdivision, 
upon  the  principles  stated,  still  the  interest 
ought  to  be  considered  unassignable  within  the 
section.  It  provides  that  no  person  beneficial- 
ly interested  in  a  trust  for  the  receipt  of  the 
rents  and  profits  of  lands,  can  assign  or  in  any 
manner  dispose  of  such  interest.  If  the  sec- 
tion stopped  here,  there  could  be  no  doubt 
even  a  vested  future  legacy  could  not  be  sold, 
for  the  prohibition  applies  to  every  case  of  a 
person  interested  in  the  receipt  of  rents  and 
profits  by  the  trustees.  It,  however,  goes  on  : 
"  but  the  rights  and  interests  of  every  person 
for  whose  benefit  a  trust  for  the  payment  of  a 
sum  in  gross  is  created  is  assignable."  This 
qualification  saves  legacies  and  charges  which 
are  gross  sums;  but  to  include  annuities,  we 
must  not  only  consider  them  as  coming  within 
the  term  "  legacy,"  for  the  purpose  of  pay- 
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ment,  but  adjudge  them  to  be  a  gross  sum.  It 
seems  to  me  this  would  be  a  forced  construc- 
tion of  the  language  of  the  section,  especially 
when  its  object  evidently  is  to  prohibit  the. as- 
signment of  an  interest  in  the  periodical  ap- 
plication of  rents  and  profits  to  the  use  of  per- 
sons. I  have  always  believed  the  trust  that 
would  be  most  usually  created,  under  the  au- 
thority of  the  3d  subdivision,  to  receive  rents 
and  apply  them  to  the  use  of  a  person,  would 
be  by  way  of  annuity — payable  monthly,  quar- 
terly, semi-annually  or  annually.  In  this  way 
the  person  creating  it  fixes  the  amount  which 
he  intends  shall  be  thus  periodically  paid,  to 
a  son,  a  daughter,  or  other  object  of  his  re- 
gard. It  is  the  obvious  propriety  of  permitting 
him  to  fix  the  amount,  if  he  pleases,  instead 
of  compelling  him  to  refer  it  to  the  arbitrary 
1 19*]  discretion  of  his  trustee,  that  has  *led 
me  to  the  opinion  that  such  a  trust  is  fairly 
within  this  3d  subdivision.  I  could  not  believe 
that  the  Legislature  intended  to  compel  a 
father  to  give  an  estate  absolutely  to  an  im- 
provident son,  or  put  it  into  the  hands  of  a 
third  person  to  dole  it  out  at  his  will;  but  that 
he  might  fix  the  amount  to  be  paid  and  the 
times  of  payment.  Without,  however,  pur- 
suing this  inquiry  farther,  whether  the  trust 
may  be  properly  classed  under  the  2d  or  3d 
subdivision,  I  think  it  is  valid  under  one  or 
the  other,  and  is  one  of  the  express  trusts  that 
may  sustain  the  legal  estate  in  the  trustees 
throughout  the  limitation  of  the  term. 

The  next  subject  of  consideration  is  the  trust 
term  in  respect  to  its  duration;  that  is,  whether 
it  is  properly  limited  under  the  statutes.  The 
limitation  is  found  in  the  17th  clause  of  the 
will,  where  the  testator  directs  that  the  trust 
term  shall  continue,  and  the  final  division  of 
the  estate  shall  not  take  place  "until  the  young- 
est of  my  children  and  grandchildren  living  at 
the  date  of  this  my  will,  and  attaining  the  age 
of  21  years,  shall  have  attained  that  age."  At 
the  date  of  the  will,  there  were  6  children  and 
7  grandchildren,  minors,  in  all  13  ;  and  it  is 
apparent  from  the  language  and  intent  of  the 
testator,  the  trust  was  to  continue  till  the  whole 
13,  or  those  surviving  the  period  of  the  limita- 
tion, should  reach  the  age  of  21  years.  Young- 
est of  my  children  and  grandchildren,  stand- 
ing alone,  might  well  enough  refer  to  the 
youngest  of  each  class;  but  the  remaining  part 
of  the  clause  is  conclusive  against  this  inter- 
pretation; it  must  be  not  only  the  youngest, 
but  the  youngest  living  and  attaining  the  age 
of  21  years,  and  who  shall  have  attained  that 
age.  If  the  youngest  of  each  class  should  die. 
short  of  minority,  the  event  designated  has  not 
happened,  because  there  may  be  one  living  who 
will  attain  the  age  of  21,  who  would  be  the 
youngest  of  the  class  attaining  that  age.  The 
13  minorities,  therefore,  must  all  be  extin- 
guished, by  death  or  lapse  of  time,  before  the 
trust  terminates  according  to  the  intent  of  the 
will.  Although  the  testator  obviously  contem- 
plated the  possible  death  of  some  of  the  minors 
before  the  youngest  living,  who  might  arrive 
at  majority,  had  attained  that  age  and,  there- 
ISO*]  fore,  comprehended  *in  the  class  all 
his  minor  children  and  grandchildren;  still  he 
has  not  expressly  provided  for  the  termination 
of  the  trust  upon  the  event  of  the  death  of  all 
of  them  before  that  period.  He  seems  to  have 
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expected  that  some  of  them  would  attain  the 
age  of  21,  and  having  provided  for  the  dura- 
tion of  the  trust  till  the  youngest  living  of  the 
class  should  attain  that  age,  he  thereby  in- 
sured its  continuance  till  the  termination  of  all 
the  minorities.  It  is  manifest,  however,  from 
this  limitation  and  other  provisions  of  the  will, 
he  intended  the  trust  should  terminate  with 
the  minorities,  and  that  the  division  of  his  es- 
tate should  then  take  place.  This  view  of  the 
17th  clause,  and  which  was  the  one  taken  by 
the  court  below,  was  not  seriously  questioned 
upon  the  argument.  The  trust  estate  or  term, 
then,  may  be  said  to  depend  upon  lives,  upon 
minorities,  and  upon  both  combined.  The  13 
may  have  all  have  died  before  any  one  attained 
the  age  of  21.  In  this  respect  it  depended  upon 
lives — upon  13  lives;  all  might  survive  the  per- 
iod when  the  youngest  reached  that  age;  then 
it  depended  upon  minorities ;  some  of  the 
minors  mieht  die  and  others  attain  their  ma- 
jority ;  then  its  duration  might  be  said  to  de- 
pend upon  lives  and  minorities  combined.  lu 
the  first  case,  the  trust  term  would  be  one 
whose  duration  depended  simply  upon  lives; 
in  the  second,  it  would  be  a  term  for  20  years 
and  10  days,  as  the  youngest  of  both  classes, 
which  was  a  grandchild,  would  not  reach  21 
till  the  expiration  of  that  period;  and  in  the 
third  case  its  duration  may  be  said  to  depend 
upon  lives  and  minorities  combined.  Now  if 
in  either  aspect  the  limitation  of  the  estate 
might  suspend  the  power  of  alienation  beyond 
the  time  allowed  by  the  law,  it  will  be  impos- 
sible to  sustain  it,  because  the  rule  is  well  es- 
tablished that  a  limitation  which,  by  possibil- 
ity, may  create  such  a  suspension,  is  void.  Ex- 
ecutory devises  and  the  limitation  of  springing 
and  future  uses  and  trusts,  are  entailments  of 
property  which  cannot  be  barred  by  fine  or 
otherwise;  and  therefore,  unless  the  limitation 
or  settlement  be  such  that  the  future  estate 
must  certainly  vest  at  some  definite  time,  a 
perpetuity  may  be  created.  Courts,  therefore, 
heretofore,  and  the  Legislature  now  have  fixed 
upon  such  time;  and  if  the  limitation  be  not 
*such  that  it  must  take  effect,  if  at  all,  [*1 2  t 
within  the  prescribed  period,  it  is  void.  So 
strict  is  the  law  not  to  permit  a  perpetuity,  that 
it  is  not  sufficient  if  in  the  event,  at  the  death 
of  the  testator,  it  turns  out  that  the  estate  is 
alienable  within  the  proper  time,  but  it  must 
be  made  so  by  the  will,  and  not  be  the  result 
of  chance.  The  proposition  is  laid  down  by 
Mr.  Cruise,  and  may  be  found  in  all  the  books 
on  this  subject,  that  it  is  not  material  how  the 
fact  turns  out;  for  the  possibility,  at  the  crea- 
tion of  such  executory  limitation,  that  the 
event  on  which  its  existence  depends  may  ex- 
ceed in  point  of  time,  the  limits  allowed,' viti- 
ates it  06  initio.  4  Crui.,  449;  4  Kent,  Com., 
283;  Ram.  Wills,  6.  At  the  common  law  a 
perpetuity  could  be  created  only  by  means  of 
a  contingent  future  estate.  Before  the  occur- 
rence of  the  contingency  and  the  actual  vest- 
ing of  the  estate  in  some  one,  there  was  no  per- 
son in  being  who  could  unite  with  the  owner 
of  the  present  or  prior  estate  in  the  conveyance 
of  the  fee.  Where  the  remainder  or  future 
estate  is  vested,  or  where  lands  are  given  to  A 
for  life,  remainder  to  B,  a  person  then  in  being, 
there  is  no  suspense  of  the  power  of  alienation; 
for  the  owners  of  the  two  estates  uniting  may 
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convey  the  whole,  each  one  being  able  to  con- 
vey his  own  absolute  interest.  The  Revised 
Statutes  have  made  present  vested  estates  in- 
alienable and,  therefore,  perpetuities  may  now 
be  created  in  cases  unknown  to  the  common 
law;  still  many  of  the  common  law  rules  con- 
cerning perpetuities  created  by  future  estates 
must  be  applicable  to  the  creation  or  settle- 
ment of  present  estates,  as  they  are  now  liable 
to  like  abuses.  These  must  now  be  circum- 
scribed as  carefully  within  the  proper  limits  as 
future  estates  formerly  were.  Like  an  execu- 
tory devise  or  future  use,  their  tendency  to  a 
perpetuity  cannot  be  barred  by  fine  or  recov- 
ery, or  by  any  other  means;  and  if  not  limited 
within  the  period  allowed  by  law,  the  limita- 
tion must  of  necessity  be  pronounced  void,  or 
perpetuities  may  exist  in  spite  of  the  law.  In 
this  case  the  trust  term  is  a  present  vested  es- 
tate, and  is  subject  to  statutory  inalienability 
during  the  whole  period  of  its  limitation.  The 
122*]  trustees  cannot  convey  by  reason  *of 
the  65th  section  ;  the  annuitants,  for  whose 
benefit  alone,  upon  my  view,  the  trust  estate 
exists,  cannot  by  reason  of  the  63d  section. 
There  exists,  therefore,  a  complete  suspension 
of  the  ownership  during  the  term.  Even  if  we 
should  concede  the  trust  to  pay  annuities  came 
within  the  2d  subdivision,  so  as  to  be  unaffect- 
ed by  the  63d  section  and,  therefore,  the  inter- 
est assignable,  still  in  my  judgment,  the  term 
would  be  inalienable.  The  trustees  being  un- 
able to  aliene  under  the  prohibition  of  the  65th 
section,  the  legal  estate  must  remain  in  them 
during  the  trust.  If  the  annuitants  should  sell 
to  third  persons,  the  trustees  would  hold  for 
their  benefit;  and  if  they  should  sell  to  the  trust- 
ees in  equity  they  would  then  hold  for  the  ben- 
efit of  themselves.  The  trust  would  not  cease, 
because  the  purposes  of  it  would  not  be  at  an 
•end.  Perhaps  the  annuitants  might  release  it, 
give  it  up,  and  thereby  extinguish  the  trust, 
a'nd  thus  put  an  end  to  the  term;  but  the  court, 
I  apprehend,  cannot  act  upon  this  possibility. 
This  would  not  be  a  power  to  aliene  or  assign, 
but  to  destroy  an  estate;  not  to  sell  for  value, 
but  to  make  a  gift;  and  if  a  sufficient  reason 
for  taking  the  trust  out  of  the  prohibition 
against  perpetuities,  the  statute  would  be  virt- 
ually repealed,  for  then  a  trust  might  be  lim 
ited  for  any  period  of  time,  however  remote — 
100  years  or  more,  if  the  annuitants  possessed 
the  power  to  put  an  end  to  it  by  voluntary  gift 
— a  very  different  power,  in  respect  to  the 
transmission  of  property,  from  the  one  to  sell 
for  value.  It  is  obvious  if  the  power  to  destroy 
the  trust  estate,  by  a  sacrifice  of  it,  satisfies  the 
statute, then  the  63d  section  seems  to  me  to  have 
been  always  nugatory;  it  prohibits  assignment, 
and  if  to  destroy  is  equivalent  to  assignment, 
then  in  no  imaginable  case,  except  perhaps  of 
minority,  could  there  be  a  trust  where  the  63d 
section  would  operate  to  suspend  ownership. 
Upon  this  interpretation,  every  cestui  que  trust 
could  give  up  or  abandon  his  interest  to  the 
trustees;  it  may  be  done  in  all  cases  of  trusts 
coming  directly  within  this  section,  and  if  this 
is  assignment  then  the  interest  is  alienable. 
This  cannot  be  the  power  of  alienation  contem- 
plated in  the  14th  and  15th  sections  of  the  stat- 
ute. They  mean  a  power  to  sell  and  convey 
in  the  ordinary  way  for  value.  The  trust  term, 
123*}*then,  I  consider  inalienable,  both  as  it 
.  16 


respects  the  estate  of  the  trustees  and  the  inter- 
est of  the  annuitants,  and  the  que*ion  then 
fairly  arises,  and  must  be  decided,  whether  its 
limitation  is  within  the  prescribed  period  of  the 
statute  prohibiting  perpetuities. 

The  loth  section  of  the  1st  article,  1  R.  S., 
723,  gives  the  rule,  which  is  as  follows:  "The 
absolute  power  of  alienation  shall  not  be  sus 
pended  by  any  limitation  or  condition  what- 
ever for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being 
at  the  creation  of  the  estate,  except  in  a  single 
case  mentioned  in  the  next  section."  The  next 
section  allows  a  contingent  remainder  in  fee  to 
be  created  on  a  prior  remainder  in  fee,  to  take 
effect  in  case  the  persons  to  whom  the  first  one 
is  limited  should  die  under  age,  or  upon  any 
other  contingency  upon  which  the  estate  may 
determine  before  they  attain  full  age.  Taking 
the  two  sections  together,  and  they  are  so  to 
be  construed,  they  permit  a  limitation  for  two 
lives  in  being,  and  21  years  in  addition  in  case 
of  actual  minority — for  example,  an  estate  to 
A  for  life,  remainder  to  his  children  in  fee; 
but  in  case  such  children  shall  die  under  the 
age  of  21  years,  then  to  B  in  fee.  Here  the 
ownership  may  be  suspended  for  the  life  of  A 
and  the  actual  infancy  of  his  children,  but  in 
no  event  can  exceed  that  length  of  time.  If 
one  of  the  children  reach  21  years,  B's  re- 
mainder is  void.  The  case  upon  the  will  of 
Henry  Bengough  was  decided  in  1827;  it  involved 
this  question,  the  only  important  one  in  it,  viz. : 
whether  as  the  law  then  stood  in  England,  there 
could  be  a  suspension  of  the  power  of  alien- 
ation for  any  number  of  lives  in  being  (there 
were  28  in  that  case),  and  21  years  as  an  abso- 
lute term  without  regard  to  infancy.  The 
court  held  that  though  the  rule  of  law  was 
framed  in  analogy  to  the  case  of  a  strict  settle- 
ment, where  the  21  years  was  allowed  in  re- 
spect to  the  infancy  of  a  tenant  in  tail,  it  had 
been  fully  settled  that  a  limitation  by  way  of 
executory  devise  or  springing  use,  might  be 
made  to  depend  upon  an  absolute  term  of  21 
years  after  lives  in  being.  The  16th  section 
was  intended  to  change  this  rule,  and  confine 
the  21  years  to  the  case  of  *actual  in-  [*124t 
fancy,  as  the  15th  had  changed  the  other 
branch  of  it,  and  cut  down  the  lives  from  an 
unlimited  number  in  being  to  two  only.  The 
maximum  duration,  then,  of  the  suspension  of 
the  power  of  alienation,  according  to  the  stat- 
ute, is  for  the  period  of  two  lives  in  being,  and 
21  years  in  addition,  in  case  of  infancy.  This 
is  the  longest  possible  time,  under  any  view  of 
the  section,  that  is  permitted;  and  if  the  opin- 
ion before  expressed,  that  this  trust  term  is  so 
limited  as  to  depend  upon  13  lives  in  one  aspect 
of  it,  is  not  a  mistaken  one,  and  I  understood 
it  to  be  conceded  upon  the  argument  that  it  is 
so  limited,  it  is  directly  repugnant  to  the  letter 
of  the  statute.  It  seems  to  me  there  can  be  but 
one  answer  to  this  conclusion,  and  that  is  a 
denial  that  the  term  depends  upon  lives  at  all; 
for  if  it  depends  upon  one,  it  may  depend  upon 
all,  as  no  distinction  can  be  made  between 
them.  The  court  below  sustained  the  terra 
and  expressed  the  opinion:  1.  That  the  15th 
section  did  not  absolutely  require  the  trust 
estate  authorized  by  the  55th  section  to  be  lim- 
ited so  as  to  depend  upon  two  specified  lives — 
a  position  I  shall  hereafter  examine;  and  2. 
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That  the  limitation  in  this  case  was  an  estate 
for  years,  for  20  years  and  10  days,  determi- 
nable  not  on  lives,  but  upon  minorities.  I  am 
not  disposed  to  deny  it  may  be  deemed  an  es- 
tate for  years,  and  assuming  the  youngest 
grandchild  to  live  and  attain  21,  it  would  be  a 
term  for  20  years  and  10  days;  and  if  it  de- 
pended exclusively  upon  minorities,  would  be 
a  term  for  that  number  of  years,  determinable 
sooner  if  the  minorities  should  sooner  cease; 
but  when  we  speak  of  an  estate  depending  upon 
minorities  as  contradistinguished  from  lives, 
we  must  and  should  mean  minorities  ceasing 
by  lapse  of  time — ceasing  by  reaching  majority. 
When  we  contemplate  their  termination  by 
death,  and  the  estate  as  depending  or  ending 
upon  that  event,  it  depends  upon  and  is  de- 
terminable by  lives.  It  was  conceded  on  the 
argument  by  most  if  not  all  the  counsel,  that 
upon  the  most  reasonable  construction  of  this 
clause  of  the  will,  the  term  depended  on  the 
lives  of  the  13  as  well  as  on  their  minorities. 
This  follows,  even  from  the  position  that  the 
term  was  to  continue  until  all  the  minorities 
1  25*]  terminate'd,  for  *while  human  life  is 
uncertain,  it  is  impossible  to  limit  an  estate 
upon  a  number  of  minorities  without  includ- 
ing a  limitation  upon  as  many  lives;  and  if  it 
be  illegal  to  make  such  a  limitation  upon  lives, 
the  combination  of  minorities  cannot  help  it, 
any  more  than  any  other  contingency  that 
would  not  necessarily  happen,  short  of  the 
termination  of  the  lives.  If  it  could  be  certain 
that  the  minorities  would  cease  by  lapse  of 
time  before  the  termination  of  the  lives,  then  I 
admit  it  would  be  an  estate  depending  upon 
minorities  and  not  upon  lives;  but  as  it  may 
terminate  upon  the  death  of  all  of  the  13  be 
fore  any  one  attains  majority,  it  is  clear  that 
in  that  view  it  is  an  estate  depending  upon  13 
lives,  and  may  terminate  with  them. 

There  is  another  view  of  this  part  of  the  case 
which  is,  perhaps,  more  satisfactorj'  and  con- 
clusive. The  absolute  term  of  20  years  and  10 
days,  determinable  by  the  ceasing  of  the  mi- 
norities, is  in  no  respect  different  from  such  a 
limitation  determinable  upon  lives  as  to  its 
possible  duration.  In  either  view  it  may  con- 
tinue the  whole  of  the  limited  period — the  20 
years  and  10  days.  The  minorities  may  not 
cease  till  the  youngest  grandchild  arrives  at 
the  age  of  21,  in  the  one  case,  and  the  lives 
may  not  expire  till  that  period  in  the  other;  it 
may,  therefore,  be  an  absolute  term  for  20  years 
and  10  days  in  either  case,  and  if  the  principle 
is  established,  there  may  be  an  absolute  term 
for  21  years,  as  the  youngest  child  may  not  be 
a  day  old  at  the  creation  of  the  estate.  To  test 
such  a  limitation  by  the  statute,  we  will  take 
an  example.  Suppose  an  estate  to  A  for  21 
years,  and  during  the  lives  of  B  and  C  then  in 
being,  and  remainder  over;  now  the  utmost 
limit  of  the  statute  is  the  two  lives:  "The  ab- 
solute power  of  alienation  shall  not  be  sus- 
pended by  any  limitation  or  condition  what- 
ever for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being 
at  the  creation  of  the  estate."  We  have  now  a 
limitation  of  21  years,  and  during  the  lives  of 
the  two  persons  in  being.  Suppose  these  lives 
should  drop  at  the  end  of  10  years,  is  not  the 
authority  of  the  statute  to  suspend  the  owner- 
ship exhausted?  Two  specified  lives  in  being, 
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and  upon  whom  in  one  aspect  the  *es-  [*1 26- 
tate  depended  have  expired,  the  precise  meas- 
ure given;  and  yet  11  years  remain  unexpired 
of  the  estate,  and  upon  the  construction  con- 
tended for,  may  still  continue,  and  the  owner- 
ship be  suspended  for  the  remaining  11  years. 
Again;  an  estate  to  A  for  the  lives  of  B  and  C 
or  21  years,  which  of  these  two  limitations 
shall  control  according  to  the  statute,  the  two- 
lives  or  the  21  years?  According  to  the  con- 
struction contended  for,  if  the  two  lives  should 
fall  in  at  the  expiration  of  10  years,  the  estate 
would  continue  for  11  more,  which  to  my  con- 
ception is  in  the  teeth  of  the  statute.  Again; 
let  us  take  the  case  as  presented  upon  this  will. 
An  estate  to  J.  K.  and  H.,  trustees  to  hold  in 
trust  for  20  years  and  10  days,  determinable 
upon  the  ceasing  of  the  minorities  of  the  13  in- 
fant children  and  grandchildren,  then  over  to 
the  remainder-men.  At  the  end  of  10  years, 
2  of  the  13  lives  fall  in.  Have  not  2  lives  in 
being  at  the  creation  of  the  estate,  upon  which 
with  11  others  the  limitation  of  it  depended, 
expired? — two  specified  lives  and  yet  half  the 
trust  term  remains  and  may  continue  10  years 
longer.  It  seems  to  me,  after  the  most  delib- 
erate consideration  of  this  part  of  the  case, 
and  I  have  examined  it  with  a  distrust  of  the 
soundness  of  my  views,  differing,  as  I  am 
obliged  to  do.  from  such  high  authority,  it 
seems  impossible  to  avoid  or  explain  away  the 
repugnance  between  the  limitation  of  the  term 
and  the  rule  of  the  statute;  testing  it  in  any 
possible  way  of  which  it  will  admit,  still  it 
may  exceed  the  perpetuity  there  allowed,  the 
duration  of  2  lives  in  being  at  its  creation,  and 
then  the  principle  before  adverted  to,  and 
stated  upon  the  authorities,  applies  that  if  a- 
limitation  be  too  remote  in  its  commencement, 
it  is  void,  and  cannot  be  helped  by  a  subse- 
quent event,  or  by  any  modification  or  restric- 
tion in  the  execution  of  it.  In  the  language  of/ 
Chancellor  Kent,  the  possibility  at  its  creation 
that  the  event,  upon  which  it  depends,  may 
exceed  in  point  of  time  the  authorized  period, 
is  fatal  to  it.  4  Kent,  Com.,  283;  4  Crui.,  449; 
2  Burr.,  873. 

We  shall  now  recur  to  the  other  question 
growing  out  of  the  trust  term, and  which  should 
now  be  settled— though  in  *my  view  [*127 
not  essential  to  the  decision  of  this  case,  it  is 
vastly  the  most  important  question  in  it,  as  it 
respects  the  community.  Until  it  is  settled  by 
this  court.the  disposition  of  estates  and  family 
settlements  must  be  made  under  serious  em- 
barrassments. I  allude  to  the  question  whether 
the  limitation  of  estates,  with  a  view  to  sus- 
pend the  power  of  alienation,  must  be  upon 
one  or  two  specified  lives  in  being  within  the 
true  construction  of  the  15th  section, or  wheth- 
er this  measure  may  be  departed  from,  and  the 
courts  permitted  to  regulate  their  judgment  in 
each  particular  case  upon  the  reason  or  equity 
of  the  statute;  in  short,  whether  we  shall  have 
I  a  fixed  and  definite  measure  of  duration,  or  as 
j  many  as  the  courts,  in  the  exercise  of  their  dis- 
j  cretion,  think  fit  to  establish.  The  grounds 
|  taken  in  respect  to  this  case  are  :  1.  That  the- 
15th  section  does  not  require  that  the  trust  term 
authorized  by  the  55th  section  should  be  lim- 
ited upon  2  specified  lives — this  is  the  position 
of  the  court  below ;  and  2.  That  an  estate  may 
be  limited  to  depend  upon  a  "  moderate  term- 

WEND.  16. 


1836 


HAWLEY  v.  JAMKS. 


127 


of  years"  at  common  law,  within  the  average 
duration  of  a  life  or  lives  in  being*,  and  that 
this  rule  has  not  been  abolished  by  the  statute. 
The  two  positions  are  so  connected  that  they 
may  properly  be  considered  under  one  view  ; 
for  if  the  terms  of  the  statute  or  measure  of 
duration  there  given  may  be  departed  from, 
as  contended  for,  then  it  would  seem  neces- 
sarily to  follow,  that  a  moderate  term  of  years 
within  the  reason  and  spirit  of  the  statute  must 
be  allowed  :  this  would  be  approaching  the 
statutory  limit  as  near  as  practicable,  without 
adopting  its  very  terms.  The  1st  article  of  the 
Revised  Statutes  concerning  "the  Creation  and 
Division  of  Estates,"  does  not  profess  to  abol- 
ish all  the  rules  relating  to  them  which  pre- 
viously existed  at  common  law:  in  this  respect, 
it  is  distinguishable  from  the  articles  on  "  uses 
and  trusts  "  and  "  of  powers.  "  But  where  a 
positive  rule  of  real  property  is  enacted,  there- 
in modifying  or  contradicting  a  former  one.the 
latter  is  plainly  abrogated,  and  the  rule  of  the 
statute  the  only  one  in  force.  Both  cannot  ex- 
ist. As  it  regards  future  estates,  and  those  in 
reversion  at  common  law,  they  are  entirely 
abolished  in  the  article,  and  none  such  are  al- 
ii 28*]  lowed  to  be  created  except  *as  there  de- 
fined. By  the  42d  section,  it  is  provided  that  all 
expectant  estates,  except  such  as  are  enumer- 
ated and  defined  in  this  article,  are  abolished. 
The  8th  and  9th  sections  define  estates  in  ex- 
pectancy to  include  all  future  estates  and  es- 
tates in  reversion.  The  courts  must  hereafter 
look  exclusively  to  the  rules  prescribed  in  the 
statute,  when  called  upon  to  expound  the  law 
respecting  these  estates.  Present  estates,  then, 
as  they  existed  before  the  Revised  Statutes,  are 
the  only  estates  that  were  not  abolished.  They 
were  extensively  altered  and  modified, as  is  ap- 
parent upon  a  reference  to  this  1st  article;  but 
as  it  respects  them,  it  is  conceded  they  may  be 
said  still  to  exist  at  common  law,  subject  to 
these  modifications.  Now,  as  to  future  estates, 
they  being  the  creatures  of  the  statute,  legally 
existing  only  as  there  enumerated  and  defined, 
it  would  seem  to  be  a  difficult  undertaking  to 
maintain  that  they  may  be  limited  so  as  to  sus 
pend  the  power  of  alienation  in  any  other  mode 
than  that  expressly  pointed  out  by  the  statute. 
As  to  them  it  cannot  well  be  argued  that  an  es 
tate  may  be  limited  for  a  "  moderate  term  of 
years,"  as  at  common  law,  within  the  average 
duration  of  a  life  or  lives  in  being,  which  rule 
had  not  been  abolished,  because  the  statute 
rule,  if  one  exists,  and  that  only  must  be  re- 
garded, that  enters  into  and  helps  to  define 
these  estates  ;  it  is  one  of  the  most  important 
rules  to  be  observed  in  the  creation  of  them, 
and  if  disregarded,  or  the  estate  limited  in  vio- 
lation of  it,  I  do  not  comprehend  how  its  va- 
lidity can  be  sustained.  Though  the  difficulty 
may  not  be  so  great  in  justifying  a  departure 
from  the  statute  in  respect  to  present  as  in  the 
case  of  future  estates  as  they  still  exist  at  com- 
mon law,  it  is  somewhat  enhanced  by  the  above 
view,  because  it  is  reasonably  certain  but  one 
rule  was  intended  to  be  prescribed  for  both. 
No  reason  can  be  given  for  any  distinction  be- 
tween them;  and  besides,  it  has  already  been 
decided  in  the  case  of  Lorillard'*  Will,  14Wend. , 
265,  that  the  15th  section  applied  equally  to 
both;  and  hence,  so  far  as  the  argument  upon 
this  point  is  concerned,  we  may  consider  pres- 
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ent  as  well  as  future  estates  mere  creatures  of 
the  statute,  and  the  only  rule  prohibiting  per- 
petuities,  the  one  there  prescribed.  It*  is  [*12J> 
worthy  of  remark  that  this  15th  section,  as  it 
originally  passed,  was  exclusively  applicable 
to  present  estates,  and  was  more  definite  in  its 
language  than  it  now  is.  It  was  as  follows  : 
"  The  absolute  power  of  alienation  shall  not 
be  suspended  by  any  limitation  or  condition 
whatever  for  a  longer  period  than  during  the 
continuance  and  until  the  termination  of  a  life 
or  lives  in  being  at  the  creation  of  the  estate," 
Here  the  Legislature  did  not  leave  it  to  con- 
struction, how  long  the  ownership  could  be 
suspended,  having  declared  it  must  not  extend 
beyond  the  termination  of  the  lives.  There 
must  be  no  limitation  or  condition  whatever, 
"  moderate  term  of  years,"  average  duration  of 
lives,  minorities,  or  any  other  contingency  tnat 
may  by  possibility  suspend  the  ownership  be- 
yond the  termination  of  the  lives  in  being.  Lan- 
guage could  hardly  be  selected  more  compre- 
hensive and  definite  if  the  Legislature  had  in- 
tended to  exclude  all  other  measures  of  dura- 
tion, and  to  leave  no  discretion  in  the  matter 
to  the  courts.  If  the  suspension  of  ownership 
must  end  at  the  terminatiun  of  the  lives,  how 
can  the  injunction  of  the  statute  be  obeyed  un- 
less the  limitation  of  the  inalienable  estate  de- 
pends upon  them.  Put  it  upon  any  other  meas- 
ure, and  it  may  exceed  any  lives  that  might 
have  been  selected.  Though  the  terms  of  the 
present  section  are  not  quite  so  precise,  there  is 
a  word  substituted  for  those  omitted, that  clear- 
ly shows  no  alteration  could  have  been  de- 
signed; indeed,  we  know  the  only  alteration 
intended  was  the  reduction  of  the  lives  from 
an  unlimited  number  to  2  only.  The  words 
now  are,  "  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  be- 
ing, etc."  One  of  the  counsel  for  the  trustees, 
in  commenting  upon  this  branch  of  the  case, 
contended  the  word  "not"  was  unmeaning, 
and  only  proved  that  the  Legislature  had  used 
bad  grammar;  but  whether  the  construction 
should  be  the  same  with  or  without  it,  it  is 
most  apparent  that  it  gives  point  and  distinct- 
ness to  the  meaning  of  the  Legislature;  and  to 
me  it  adds  some  force  to  the  argument,  that 
they  intended  in  express  and  positive  terms  to 
preclude  the  limitation  of  an  estate  that  might 
by  *possibility  extend  the  suspension  of  [*  l3O 
the  power  of  alienation  beyond  2  specified  lives 
in  being.  During  the  continuance  of  not  more 
than  a  lives,  and  until  the  termination  of  2 
lives  impart  the  same  idea.  We  may  further 
remark,  that  the  different  sections  concerning 
the  creation  and  limitation  of  estates,  univer- 
sally refer  to  the  statute  rule  against  perpetui- 
ties and  no  other.  Thus,  the  17th  section  pro- 
vides that  where  a  remainder  shall  be  limited 
on  more  than  two  successive  estates  for  life, 
all,  except  the  first  two,  shall  be  void.  So  in 
the  19th  section,  when  a  remainder  shall  be 
created  upon  any  such  lifeestate.thatisfor  the 
life  of  a  person  other  than  the  grantee,  and 
more  than  two  persons  shall  be  named  as  the 
persons  during  whose  lives  the  estate  shall  con- 
tinue, it  shall  take  effect  upon  the  death  of  the 
first  two.  The  20th  section,  a  contingent  re- 
mainder shall  not  be  created  on  a  term  of  years, 
unless  the  nature  of  the  contingency  on  which 
it  is  limited  be  such  that  it  must  vest  in  inter- 
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«st  during  the  continuance  of  not  more  than 
two  lives  in  being.  The  26th  section, a  fee  may 
be  limited  on  a  fee  upon  a  continuance,  which, 
if  it  should  occur,  must  happen  within  the  pe- 
riod prescribed  in  this  article.  So  the  trusts, 
to  receive  rents  and  profits,  and  apply  them  to 
the  use  of  a  person  (the  very  case  under  con- 
sideration), are  brought  within  the  prohibition 
against  perpetuities  by  an  express  reference  to 
the  statutory  rule  prescribed  in  the  1st  article. 
No  other  rule  is  referred  to,  and  if  there  should 
be  one  at  common  law  not  abolished  by  the 
15th  section,  it  could  not  help  out  this  trust 
term,  because  it  is  emphatically  a  creature  of 
the  statute, being  under  the  control  of  the  trust 
which  exists  only  by  force  of  the  statute.  Thus 
it  is  seen  that  the  Legislature,  in  the  modifica- 
tion and  limitation  of  estates,  have  acted 
throughout  with  a  single  view  to  the  rule  estab- 
lished by  themselves  prohibiting  perpetuities. 
In  the  consideration  of  this  question  upon  the 
statute.the  observation  must  occur  to  every  one, 
that  if  the  Legislature  had  intended  to  permit 
the  application  of  any  other  rule  or  measure  of 
time  in  1  he  limitation  of  estates,  they  would  have 
prescribed  it.  The  mind  of  that  body,  having 
been  brought  to  act  directly  upon  the  subject, 
131*]  and  impressed  with  the  importance  of 
changing  the  law  as  it  then  existed, and  having 
acted  by  fixing  a  measure  or  time  of  suspen- 
sion, it  is  to  me  difficult  to  resist  the  inference 
that  they  intended  to  leave  nothing  unsettled, 
or  open  to  doubt  and  discussion.  There  is  noth- 
ing in  the  subject  itself  involving  any  intrin- 
sic difficulties, or  that  could  prevent  a  complete 
settlement  by  positive  law,  or  that  could  rec- 
ommend its  reference  to  the  determination  of 
courts.  On  the  contrary,  the  history  of  the 
law  of  perpetuities,  much  of  which  was  before 
them  in  the  notes  of  the  revisers,  was  calculated 
to  admonish  them  of  the  importance  of  defi- 
nite and  permanent  rules.  It  has  been  a  sub- 
ject of  discussion,  and  of  various  and  contra- 
dictory judicial  legislation,  for  more  than  two 
centuries;  even  as  late  as  1827  the  point  was 
most  zealously  contested  and  claimed  to  be  un- 
settled in  the  court  whence  we  have  derived 
the  rule,  by  eminent  counsel,  whether  21  years 
after  lives  in  being  were  admissible  to  suspend 
alienation  except  in  case  of  infancy.  Chancel- 
lor Kent,  in  the  4th  volume  of  his  Commenta- 
ries, p.  262,  presents  a  concise  but  comprehen- 
sive history  of  executory  devises,  and  of  the 
leading  cases  from  the  earliest  times  to  the  pres- 
ent day,  and  he  seems  to  exult  at  the  close  of 
it  as  if  weary  with  their  diversity  and  contra- 
diction in  the  following  observation  :  "And 
thus,"  he  says,  "notwithstanding  the  constant 
dread  of  perpetuities,  and  the  jealousy  of  ex- 
ecutory devises,  as  being  an  irregular  and  lim- 
ited species  of  entail,  a  sense  of  the  conven- 
ience of  such  limitations  in  family  settlements, 
has  enabled  them,  after  a  struggle  of  nearly 
two  centuries,  to  come  triumphantly  out  of  the 
contest."  If  the  learned  commentator  had  been 
aware  of  the  construction  of  the  new  statute 
upon  the  point  contended  for,  and  could  have 
anticipated  a  confirmation  of  it  by  this  court, 
the  exultation  which  he  very  naturally  in- 
dulged at  the  permanent  settlement  of  the  law, 
at  the  end  of  two  centuries,  must  have  given 
place  to  the  opposite  sentiment,  despair;  for 
•scarcely  had  the  old  rule  become  thus  settled 
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beyond  doubt  or  litigation,  when  it  was  abro- 
gated, by  the  statute;  and  if  courts  may  de- 
part from  the  precise  measure  of  time  substi- 
tuted, and  fix  other  standards  in  the  exercise 
of  their  discretion,  a  new  subject  *of  ]*  1 32 
contention  has  just  arisen  in  respect  to  the 
rule  which  it  may  not  take  centuries  to  settle, 
but  which,  I  will  venture  to  predict,  this  gene- 
ration must  leave  as  an  inheritance  to  those 
who  will  succeed  them.  If  limitations  are  to  be 
sustained  because  the  court  may  pronounce 
them  within  the  equity  of  the  statute,  or  with- 
in the  average  duration  of  2  ordinary  lives  in 
being,  it  is  obvious  cases  will  be  constantly  oc- 
curring like  the  one  in  question,  and  pressed 
upon  the  courts  as  coming  within  these  princi- 
ples. The  settlement  of  fixed  and  permanent 
general  rules  must  be  impracticable,  the  entire 
subject  not  being  under  the  absolute  control  of 
the  courts  as  formerly.  The  spirit  of  the  stat- 
ute at  least  must  be  regarded,  and  a  system  of 
law  must  spring  up  under  it  by  successive  ad- 
judications founded  upon  the  notion  of  equi- 
ties, and  each  case  necessarily  turning  upon 
its  own  peculiar  circumstances.  We  shall  have 
neither  the  common  law  nor  statute  rule,  but 
rules  derived  by  construction  from  the  spirit 
of  the  statute.  If  the  limitation  in  this  case  be 
sustained,  we  determine  that  21  years  is  not 
too  long  a  suspension  within  the  statute,  be- 
cause that  is  the  principle  involved  in  the  de- 
cision. The  next  case  may  press  upon  us  25, 
30,  35  or  40  years,  or  any  other  number,  sup- 
posed to  come  within  the  equity  of  the  statute 
or  the  average  duration  of  2  lives;  and  suppose 
we  should  finally  determine,  by  reference  to 
the  tables  of  mortality,  that  40  years  was  with- 
in the  average  duration  of  2  good  lives,  and 
that  no  limitation  should  exceed  it;  must  not 
the  court,  to  be  consistent,  sustain  a  limitation 
depending  upon  10  lives,  if  they  were  taken  at 
such  advanced  ages,  that  by  the  tables  of 
mortality  the  whole  of  them  would  not  ex- 
ceed the  duration  of  2  ordinary  lives  ?  If  the 
one  measure  is  within  the  equity  of  the  stat- 
ute, why  is  not  the  other?  The  tables  would 
prove  that  the  average  period  of  the  duration 
of  all  of  them  would  not  exceed  40  years,  per- 
haps not  the  21  we  are  now  called  upon  to  es- 
tablish. But  without  pursuing  the  inquiry  any 
further,  after  the  best  and  fullest  considera- 
tion I  have  been  able  to  bestow  upon  this  point 
of  the  case,  I  cannot  doubt  but  that  if  any  oth- 
er ^modification  of  the  common  law  [*  133 
rule  then  the  one  contained  in  the  15th  sec- 
tion had  been  believed  necessary  or  useful  in 
the  settlement  of  estates,  it  would  have  been 
incorporated  in  it.  The  Legislature  could 
themselves  have  fixed  the  "  moderate  term  of 
years."  or  the  period  of  time  deemed  equiva- 
lent to  the  2  lives  in  being,  or  any  other  abso- 
lute period,  much  more  satifactorily  than 
courts  of  justice.  They  possessed  all  the  means 
of  information  within  the  power  of  the  court 
to  settle  understandingly  the  proper  limit,  and 
the  measure  by  which  it  might  be  attained, and 
then  certainty  and  stability  would  thus  have 
been  civen  to  the  law. 

From  the  foregoing  view  of  the  questions  in- 
volved in  the  trust  term,  I  have  arrived  at  the 
following  results,  which  it  may  be  proper  now 
to  bring  within  more  condensed  limits:  I. 
That  the  trust  to  pay  annuities  is  a  valid  trust 
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Tvithin  the  3d  subdivision  of  the  55th  section, 
aud  may  sustain  in  the  trustees  the  devise  of 
the  legal  estate  during  the  term  under  the  60th 
section.  II.  That  all  the  other  trusts  are  either 
invalid  or  are  so  limited  that  they  cannot  sus- 
tain it  for  that  period  of  time:  they  are  future 
or  contingent,  or  trusts  that  are  immediately 
executed  and  cease.  III.  That  the  estate  thus 
vested  in  the  trustees  is  inalienable  during  the 
existence  of  the  trust  term:  1.  By  the  opera- 
tion of  the  63d  and  65th  sections,  it  being  a 
trust  within  the  3d  subdivision  of  the  55th  sec- 
tion; or  2.  Assuming  the  trust  to  be  within  the 
3d  subdivision,  the  term  is  equally  inalienable 
as  the  trustees  cannot  convey  the  legal  estate 
in  violation  of  the  65th  section  and,  therefore, 
though  the  annuitants  may  assign  their  inter- 
est, the  whole  or  absolute  interest  is  inalien- 
able; and  IV.  That  the  trust  term  is  void:  1. 
Because  it  is  an  estate  limited  to  depend  upon 
13  lives,  as  well  as  upon  minorities,  and  may 
postpone  the  power  of  alienation  for  a  long- 
er period  than  is  allowed  by  law,  15th  sec- 
tion; 2.  That  if  it  should  he  considered  prop- 
erly a  term  for  20  years  and  10  days,  deter- 
minable  upon  13  minorities,  it  is  still  void, 
because  the  power  of  alienation  may  be  sus- 
pended for  more  than  2  lives  of  the  13  individ- 
uals upon  which  it  depends;  and  3.  Because 
the  trust  term  is  not  limited  to  depend  upon  1 
134*]  or  2  specified  lives  in  being,*  within  the 
true  construction  of  the  15th  section — the  only 
measure  for  the  suspension  of  the  power  of 
alienation,  since  the  adoption  of  the  Revised 
Statutes,  being  a  life  or  lives. 

What, then,  becomes  of  the  remainders?  They 
cannot  vest  in  possession  under  the  will,  be- 
cause that  expressly  limits  them  upon  the  ceas- 
ing of  the  13  minorities.  By  the  17th  clause 
the  testator  declares:  "  I  have  also  determined 
that  this  trust  shall  continue,  and  that  the  final 
division  of  my  estate  shall  not  take  place,  un- 
til the  youngest  of  my  children  and  grandchil- 
dren living  at  the  date  of  this  my  will,  and  at- 
taining the  age  of  21  years,  shall  attain  that 
age."  The  37th  clause  also  expressly  limits 
the  distribution  to  this  period  of  time,  and  un- 
til then  the  trustees  have  no  authority  under 
the  power  conferred  to  make  the  division. 
This  was  the  view  of  the  Chancellor,  upon  the 
supposition  that  the  trust  term  should  be  con- 
sidered invalid.  He  directed  the  surplus  rents 
and  profits,  the  accumulation  being  void,  to 
be  paid  to  the  persons  presumptively  entitled 
to  the  next  eventual  estate  under  the  46th  sec- 
tion of  the  Statute,  1  R.  S.,  726.  But  this  was 
directed  upon  the  ground  that  the  trust  estate 
was  legal  and  valid  and  contiaued  under  the 
management  of  the  trustees.  By  that  section, 
when,  in  consequence  of  a  valid  limitation  of 
an  estate,  there  shall  be  a  suspense  of  the  pow- 
er of  alienation,  and  during  the  continuance 
of  it  the  rents  and  profits  are  undisposed  of, 
they  shall  belong  to  the  persons  entitled  to  the 
next  estate.  This  applies  only  to  the  case 
where  there  is  a  valid  suspense  of  the  owner- 
ship and  no  disposition  is  made  of  rents  for  the 
intermediate  time.  Were  it  not  for  this  sec- 
tion, which  changed  the  common  law  rule,  it 
is  conceded  these  surplus  rents,  on  account  of 
the  void  accumulation,  must  have  gone  to  the 
heirs  during  the  term.  When  there  is  no  valid 
suspense  of  the  power  of  alienation  by  the 
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trust  estate,  it  is  obvious  the  46th  section  does 
not  apply.  The  limitation  being  illegal  and 
the  trust  term  void,  the  estate  does  not  remain 
in  the  hands  of  the  trustees,  but  must  descend 
to  the  heirs  at  law  who  are  immediately  vest- 
ed in  possession  and  entitled  to  the  rents  and 
profits. 

We  shall  next  inquire  whether  the  remain- 
ders are  valid,  so  as  to  devest  the  heirs  of  the 
estate  on  the  execution  of  *the  power  [*135 
by  the  trustees  in  pursuance  of  the  37th  and 
44th  clauses  of  the  will.  The  power  to  make 
distribution  is  a  special  power  or  trust  as  de- 
fined by  the  78th  and  95th  sections  of  the  arti- 
cle on  powers.  A  special  power  exists:  1. 
Where  the  person,  or  class  of  persons  to  whom 
the  disposition  of  lands  under  the  power  is  to 
be  made  are  designated;  and  2.  Where  the 
power  authorizes  the  alienation  by  means  of  a 
conveyance,  will  or  charge  of  a  particular  es- 
tate or  interest  less  than  a  fee;  and  a  special 
power  in  trust  is  when  the  disposition  which  it 
authorizes  is  limited  to  be  made  to  any  person 
or  class  of  persons  other  than  the  grantees  of 
such  power.  Here  the  class  of  persons  to  whom 
the  conveyance  is  to  be  made  by  the  trustees  is 
designated,  and  to  sdme  of  them  the  estate  is 
to  be  less  than  a  fee,  and  it  is  a  disposition  lim- 
ited to  be  made  to  persons  other  than  the  grant- 
ees of  the  power.  By  the  107th  section,  every 
power  is  made  a  lien  or  charge  upon  the  land 
which  it  embraces,  as  against  creditors  and 
bona  fide  purchasers,  from  the  time  the  instru- 
ment containing  the  power  is  recorded,  and 
against  all  other  persons  from  the  time  it  takes 
effect,  sec.  128.  The  period  during  which  the 
absolute  power  of  alienation  may  be  suspend- 
ed by  means  of  a  power,  shall  be  computed 
from  the  time  of  its  creation.  This  section 
recognizes  the  principle  that  the  suspension  of 
ownership  cannot  be  postponed  for  a  longer 
time,  by  means  of  a  power,  than  is  authorized 
by  law;  and  even  without  it,  the  15th  section 
is  sufficiently  comprehensive  to  have  embraced 
the  case,  because  the  terms  there  used,  "  by 
any  limitation  or  condition  whatever,"  would 
reach  any  attempt  to  create  a  perpetuity 
through  a  limitation  under  a  power.  We  have 
seen  that  the  power  is  a  lien  upon  the  land, 
from  its  creation  till  the  execution  of  it  at  the 
termination  of  the  minorities,  or,  in  other 
words,  till  the  termination  of  the  trust  term, 
which,  according  to  the. views  before  stated, 
must  be  deemed  void,  as  suspending  the  power 
of  alienation  longer  than  is  allowed  by  law; 
and  it  is  an  obvious  conclusion,  that  if  during 
all  this  time  these  life  remainders  are  inalien- 
able, the  suspension  of  ownership  is  as  objec- 
tionable in  this  respect  as  the  trust  term,  and 
must  be  declared  void.  It  is  a  suspension  de- 
pending *upon  the  same  events,  and  [*136 
must  necessarily  continue  for  the  same  period 
of  time. 

Are  these  remainders  alienable  before  the 
execution  of  the  power  of  distribution  by  the 
trustees?  The  statute  declares  such  power  of 
alienation  is  suspended  when  there  are  no  per- 
sons in  being  by  whom  an  absolute  fee  in  pos- 
session can  be  conveyed.  Could  the  absolute 
interest  in  any  one  of  these  life  estates  be  con- 
veyed during  the  term?  Suppose  Augustus 
should  sell  and  convey  the  interest  in  his  share 
to  A,  what  estate  would  pass?  Not  the  abso- 
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lute  interest,  because  upon  the  distribution,  by 
the  trustees  under  the  will,  this  whole  share 
must  be  conveyed  to  Augustus,  and  to  him 
alone,  if  living;  if  dead,  to  his  heirs.  It  seems 
clear  then  to  me,  that  the  purchaser  could  not 
acquire  the  absolute  estate  in  remainder  be- 
longing to  either  of  the  7  children  and  2 
grandchildren,  in  the  8|  twelfths  of  the  estate, 
within  the  meaning  of  the  14th  section.  But  it 
may  be  said  that  the  first  remainders  are  vested, 
and  may  take  effect  immediately  in  possession 
upon  the  avoidance  of  the  precedent  or  trust 
estate.  We  have  already  seen  that  they  must 
be  valid,  if  at  all,  at  their  creation,  in  other 
words,  at  the  publication  of  the  will;  for  if 
not,  they  cannot  become  valid  by  the  happen 
ing  of  subsequent  events.  This  is  the  settled 
rule  of  the  common  law;  it  is  Hlso  now  the  rule 
of  the  statute  in  respect  to  these  remainders. 
They  are  future  estates,  and  by  the  14th  sec- 
tion, 1  R.  S.,  723,  every  fulure  estate  should 
be  void  in  its  creation  which  shall  suspend  the 
power  of  alienation  for  a  longer  period  than 
prescribed  in  this  article.  We  have  also  seen 
that  future  estates  are  the  creatures  of  the  stat- 
ute, and  must  stand  or  fall  by  the  rules  there 
prescribed.  It  is  important  to  this  view,  in  the 
first  place,  to  ascertain  with  certainty  what  the 
remainders  after  the  trust  term  are,  their  nat- 
ure or  character  and  precise  limitation,  in  or 
der  to  test  their  validity  by  the  statute.  There 
are  three  descriptions  of  them,  all  going  to  dif- 
ferent classes  of  persons,  upon  the  happening 
of  different  events:  1.  The  remainders  for  life, 
with  the  power  to  devise;  these  are  the  first 
estates  in  remainder,  and  are  limited  to  the  7 
137*]  children  and  2  grandchildren;  2.  *The 
remainders  to  the  descendants  or  heirs  of  these, 
should  any  of  them  die  before  the  expiration 
of  the  trust  term:  these  may  be  called  the  sub- 
stituted remainders;  and  3.  The  estates  in  re- 
mainder to  those  to  whom  the  7  children  and 
2  grandchildren,  or  persons  taking  the  life  es- 
tates, may  elect  to  devise,  in  case  they  survive 
the  trust  term  or  execution  of  the  power  by 
the  trustees.  These  may  be  called  the  ultimate 
remainders,  and  depend  upon  the  44th  clause 
of  the  will.  Now  I  may  concede  the  life  es- 
tates to  the  7  children  and  2  grandchildren  are 
vested  within  the  statute  or  common  law  defi- 
nition of  such  estates.  I  speak  without  regard 
to  the  condition  of  good  moral  character,  upon 
which  the  court  below  pronounced  them  con- 
tingent. By  the  statute,  section  13,  a  remain- 
der is  vested  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the  pos- 
ses^ionof  the  lauds, upon  the  ceasing  of  the  in- 
termediate or  precedent  estate.  These  7  chil- 
dren and  2  grandchildren  are  in  being,  and  on 
the  expiration  of  the  trust  term,  which  is  the 
precedent  estate,  have  an  immediate  right  to 
the  possession.  A  vested  or  executed  remain- 
der, at  common  law,  is  one  where  a  present 
interest  passes  to  the  party  to  be  enjoyed  in 
future  and  by  which  the  estate  is  invariably 
fixed  to  remain  in  a  designated  person  after  the 
particular  estate  is  spent;  as  an  estate  to  A  for 
20  years,  remainder  to  B  in  fee;  here  B  has  a 
vested  remainder,  which  nothing  can  defeat  or 
set  as-ide.  True,  he  may  die  before  the  preced- 
ent estate  terminates;  but  that  only  makes  the 
vesting  in  possession,  not  in  interest,  uncertain 
or  contingent.  The  present  capacity  of  taking 
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effect  in  possession,  if  it  were  to  become  va- 
cant before  the  remainder  determined,  is  said, 
universally  to  distinguish  a  vested  from  a  con 
tingent  remainder.  2  Bl.  Com.,  169;  4  Crui  r 
260;  Fearue,  Con.  Rem.,  216;  2  Crui.,  270. 
Here  it  is  apparent  nothing  can  prevent  the 
life  estates  from  vesting  in  possession,  but  the 
death  of  the  remainder-men  before  the  termi- 
nation of  the  trust  or  precedent  estate.  The 
other  two  remainders  are  clearly  contingent, 
as  will  be  seen  on  a  brief  examination.  They 
are  contingent,  says  the  statute,  section  13, 
whilst  the  *person  to  whom,  or  the  [*13& 
event  upon  which  they  are  limited  to  take  ef- 
fect, remains  uncertain.  According  to  Mr. 
Fearne,  there  are  four  kinds  of  contingent  re- 
mainders, of  which  I  shall  notice  only  two,  the 
3d  and  4th  classes.  The  3d  is  where  some  un- 
certain event,  unconnected  with  and  collateral 
to  the  determination  of  the  preceding  estate,  is- 
by  the  nature  of  the  limitation  to  precede  the 
remainder;  as  if  a  lease  be  made  to  A  for  life, 
remainder  to  B  for  life,  and  if  B  die  before  A, 
remainder  to  C.  Here  the  event  of  B's  dying 
before  A  does  not  affect  the  precedent  estate, 
but  the  event  must  precede  and  give  effect  to- 
C's  remainder.  The  event  is  of  course  uncer- 
tain; B  may  or  may  not  die  before  A;  and  the 
remainder  depending  upon  it  must,  therefore, 
be  contingent.  In  the  language  of  the  statute, 
the  event  upon  which  they  (the  remainders)  are 
limited  to  take  effect  remains  uncertain.  Now 
the  substituted  remainders  depend  upon  the 
event  of  the  death  of  the  7  children  and  2 
grandchildren,  or  some  of  them,  during  the 
existence  of  the  trust  term  or  precedent  estate. 
This  must  precede  and  give  effect  to  the  re- 
mainders to  their  descendants,  under  the  37th 
clause  of  the  will,  like  as  the  death  of  B  be- 
fore A  gave  effect  to  C's  remainders  in  the  ex- 
ample stated.  The  death  of  the  7  children  and 
2  grandchildren  is  a  certain  event;  but  death  at 
or  within  a  particular  time  is  uncertain.  The 
death,  therefore,  of  all  or  any  of  them,  before 
the  ceasing  of  the  trust  term,  is  uncertain;  it 
may  or  it  may  not  happen,  and  the  remainder 
depending  on  this  event  must,  therefore,  be 
contingent.  As  to  the  remainders  under  the 
execution  of  the  power  to  devise,  given  to  the 
persons  to  whom  the  life  estates  are  to  be  con- 
veyed by  the  trustees,  these  are  the  ultimate 
remainders.  By  the  statute,  the  remainder  is- 
contingent  while  the  person  to  whom  it  is  lim- 
ited to  take  effect  is  uncertain,  as  well  as 
when  the  event  is  uncertain.  The  4th  class 
of  Mr.  Fearne  is  where  a  remainder  is  limited 
to  a  person  not  ascertained,  or  not  in  being,  at 
the  time  when  such  limitation  is  made;  as  an 
estate  to  A  for  life,  remainder  to  the  right 
heirs  of  B.  Now  there  can  be  no  heirs  of  B  till 
after  his  death,  and  that  may  not  happen  till 
after  the  determination  of  the  precedent  estate. 
There  is  then  no  *person  ascertained  [*13J> 
or  in  being,  in  whom  the  estate  can  vest,  as 
the  heirs  cannot  be  known  till  the  death  of  B, 
which  may  or  may  not  happen  before  the  death 
of  A,  upon  whose  life  the  precedent  estate  de- 
pends; the  remainder  is,  therefore,  contingent. 
In  the  consideration  of  these  remainders  I  do 
not  intend  to  overlook  a  rule  of  law  that  ap- 
pears to  be  well  settled,  namely:  "that  where 
a  power  is  given  to  appoint  a  remainder  among 
a  particular  number  of  persons,  or  class  of  per- 
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sons,  who  are  known  and  ascertained,  with  a 
limitation  over  to  the  whole  number  as  tenants 
in  common  or  otherwise;  in  default  of  the  ap- 
pointment, the  remainder  is  vested  subject  to 
be  devested  bv  the  execution  of  the  power." 
Sudg.  Pow.,  151,  and  cases  cited  ;Fearne,  Con. 
Rem.,  227,  233;  4  T.  R.,  39;  5  Paige,  186.  Ac- 
cording to  this  rule,  the  uncertainty:  1.  Wheth- 
er the  power  would  be  executed  or  not  by  the 
life  remainder-men,  assuming  they  survived 
the  trust  term;  or  2.  The  uncertainty  of  the 
persons  in  being  who  would  take  upon  the  ex- 
ecution of  the  power,  as  the  whole  estate  may 
be  devised  to  one  of  the  descendants,  accord- 
ing to  the  44th  clause  of  the  will,  would  not 
make  the  remainders  contingent  as  to  those  in 
being  at  the  death  of  the  testator  or  persons 
then  ascertained;  the  estate  would  vest  in  them 
subject  to  be  devested  on  the  execution  of  the 
power;  but  as  to  all  the  descendants,  born  af- 
ter the  death  of  the  testator  or  persons  not  as- 
certained at  his  death,  the  remainders  are  con- 
tingent and  continue  so  till  birth  or  till  ascer- 
tained. They  are  contingent  because  the  per- 
sons are  not  in  being,  or  ascertained,  to  whom 
the  remainders  are  limited.  All  these  ultimate 
remainders  then  are  contingent,  except  in  re- 
spect to  the  three  grandchildren  of  Augustus 
who  were  living  at  the  death  of  the  testator. 
They  are  contingent  as  respects  the  descend- 
ants or  heirs  of  the  other  6  children  and  2 
grandchildren  and  the  children  of  Augustus 
subsequently  born.  Being  contingent,  it  is  ob- 
vious they  might  continue  so  throughout  the 
duration  of  the  trust  term. because  the  descend- 
nnts  may  never  be  born,  or  persons  may  never 
be  ascertained,  the  event  upon  which  the  vest- 
ing of  the  remainders  depends;  or  they  may 
not  be  born  or  be  ascertained  till  after  the  ex- 
14O*]  piration  of  the  trust  *term  or  precedent 
estate.  These  are  obvious  propositions;  and 
then  if  right,  in  the  conclusion  that  the  trust 
term  is  void  on  the  ground  of  its  being  so  lim- 
ited as  to  suspend  the  power  of  alienation 
longer  than  two  lives  in  being,  these  contin- 
gent remainders  which  may  produce  precisely 
the  same  effect,  for  while  they  are  contingent, 
we  have  before  seen  they  suspend  the  owner- 
ship, are  equally  objectionable  and  void.  They 
are  void  from  their  creation,  according  to  the 
14th  section  of  the  statute.  "Every  future  es- 
tate shall  be  void  in  its  creation  which  shall 
suspend  the  absolute  power  of  alienation  fora 
longer  period  than  is  prescribed  in  this  article." 
It  was  said  that  we  should  vest  these  remain- 
ders in  the  children  of  Augustus  living  at  the 
death  of  the  testator;  but  a  satisfactory  answer 
is,  that  it  would,  in  effect,  be  an  exclusion  of  all 
children  subsequently  born,  because  as  to  them 
the  remainders  are  void.  This  would  be  un- 
just, and  besides  a  palpable  violation  of  the  in- 
tent of  the  testator. 

But  it  is  said  we  have  still  the  life  estates 
vested,  and  conceding  all  the  others  to  be  con- 
tingent and  void,  why  not  execute  these  im- 
mediately in  possession?  I  have  before  shown 
that  the  power  of  the  trustees  to  allot  and  con- 
vey these  estates,  at  the  termination  of  the  trust 
term,  rendered  the  absolute  ownership  inalien- 
able within  the  meaning  of  the  15th  section  till 
the  execution  of  the  power  and,  therefore,  they 
were  as  objectionable  in  their  limitation  as  the 
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trust  term  itself.  But  there  are  to  my  mind 
other  objections  equally  conclusive;  the  trust 
term  is  void  and  gone;  the  substituted  and 
ultimate  remainders  are  also  void  and  gone; 
these  life  estates  are  the  only  onei>  left  that  can 
be  sustained  under  any  view.  If  we  should 
vest  these  estates,  on  the  death  of  one  of  these 
devisees,  his  power  to  devise  being  void,  the 
share  would  descend  not  to  the  heirs  at  law  of 
the  devisee,  not  to  his  children,  but  to  those  of 
the  testator.  As  there  are  11  heirs,  the  chil- 
dren of  one  of  the  devisees  of  the  life  estates 
would  inherit  one  eleventh  of  the  share  of  their 
parent,  the  other  ten  elevenths  passing  to  the 
other  heirs  of  the  testator.  For  example,  sup- 
pose the  life  estates  were  now  vested  in  pos- 
session and  Augustus  should  die,  his  children 
would  inherit  one  eleventh  of  his  share,  and 
his  brothers  and  sisters  *and  nephews  [*141 
and  nieces,  as  the  case  might  be,  would  take 
the  residue.  If  his  share  was  $100,000,  his 
children  would  inherit  about  $9, 000  of  it;  thus, 
for  a  time,  at  least,  these  children,  instead  of 
representing  their  father  and  inheriting  his 
share  according  to  the  will,  would  receive  little 
more  than  sufficient. to  furnish  them  with  the 
necessaries  of  life,  while  the  surviving  children 
and  grandchildren,  holding  their  shares  under 
the  will,  would  receive  in  addition  thereto  a 
large  and  disproportionate  interest.  The  last 
survivor  would  be  in  possession  of  about  twice 
the  interest  intended  by  the  testator,  and  more 
than  that  proportion  over  any  of  the  descend- 
ants of  his  brothers  and  sisters.  I  can  never 
consent  to  modify  and  maintain  last  wills  and 
testaments,  where  the  intent  of  the  testator  is 
thus  palpably  defeated,  and  where  great  in- 
justice must  be  the  consequence  to  a  portion 
of  his  descendants.  True,  the  testator  intended 
the  7  children  and  2  grandchildren  should  en- 
joy the  shares  to  be  allotted  to  them  for  life, 
but  not  in  connection  with  the  consequences 
that  must  follow  the  execution  of  such  an  in- 
tent by  reason  of  the  illegal  remainders,  which 
have  been  declared  void.  So  much  of  the  will 
is  broken  up  as  illegal,  and  the  parts  are  so 
connected  with  these  life  estates,  if  deemed 
valid,  it,  is  impossible  to  separate  them  without 
disregarding  the  direction  of  the  testator.  If, 
then,  right  in  the  conclusion  that  the  limitation 
of  the  trust  term  is  too  remote,  as  tending  to 
a  perpetuity  in  violation  of  the  15th  section  of 
the  statute,  the  limitation  of  these  remainders 
tending  to  a  like  perpetuity,  being  inalienable 
for  the  same  length  of  time,  are  equally  ob- 
jectionable and  void.  The  entire  estate  must, 
therefore,  descend  to  the  heirs  at  law,  and  they 
cannot  be  subsequently  devested  on  the  execu- 
tion of  the  power  by  the  trustees. 

Should  the  court  concur  with  me  in  the  con- 
clusion at  which  I  have  arrived,  it  will  become 
necessary  to  inquire  into  its  effect  upon  the 
annuities,  legacies  and  portions,  and  to  shape 
the  decree  which  shall  finally  be  made  accord- 
ingly. As  to  those  heirs  to  whom  beneficial 
interests  have  been  given  under  the  will,  in 
the  shape  of  legacies  or  annuities,  which  are 
consistent  with  the  law  and  valid,  they  must 
be  *put  to  their  election.  They  can-  [*142 
not  be  permitted  to  take  under  and  also  in 
hostility  to  the  will,  unless  such  is  the  clear  in- 
tent of  the  testator,  about  which  there  can  be 
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no  doubt  in  this  case.  The  first  case  upon  this 
question  is  Noyes  v.  Mordaunt,  2  Vern.,  581. 
There  the  testator  deyised  to  his  daughter  A 
lands  in  fee  simple,  and  to  his  daughter  B 
lands  settled  upon  him  in  tail;  and  it  was  de- 
cided that  if  A  should  claim  a  share  of  the  en- 
tailed estate  under  the  settlement,  as  this  de- 
vise was  void,  she  must  give  up  the  land  in  fee 
simple;  for,  it  was  said,  the  testator  having 
disposed  of  his  whole  estate  among  his  chil- 
dren, what  he  gave  to  them  was  upon  the  im- 
plied condition  that  they  should  release  to  each 
other.  This  principle  has  been  recognized  and 
applied  as  sound  law,  ever  since  the  decision, 
which  was  in  the  year  1706.  In  the  case  of 
Wkisler  v.  Webster,  2  Ves. ,  367,  the  testator, 
before  his  death,  transferred  to  a  friend  lease- 
hold property  and  moneys  in  trust  to  raise 
£3.000,  which  after  his  death  was  to  be  paid 
to  his  children,  in  such  manner  as  he  should 
appoint  by  his  last  will,  and  in  default  of  such 
appointment,  among  them  equally.  By  his 
last  will  he  gave  several  legacies  to  his  children 
out  of  other  property,  and  under  the  above  re- 
served power  of  appointment  gave  several 
legacies  to  his  grandchildren.  These  were  void, 
as  by  the  terms  of  the  settlement  the  appoint- 
ment could  only  be  made  to  his  children,  and 
in  default,  the  money  was  to  be  paid  among 
them  equally.  Some  of  the  children  filed  their 
bill  to  set  aside  the  legacies  to  the  grandchil- 
dren. They  were  conceded  to  be  void, and  the 
only  question  in  the  case  was  whether  the  chil- 
dren were  bound  to  elect.  The  Master  of  the 
Kolls  considered  it  a  clear  case  of  election,  and 
observed  that  the  cases  of  Noyes  v.  Mordaunt 
and  Slreatfield  v.  Streatfield  had  established  this 
broad  principle,  that  no  man  shall  claim  any 
benefit  under  a  will,  without  conforming  as 
far  as  he  was  able,  and  giving  effect  to  every 
thing  contained  in  it  whereby  any  disposition 
is  made,  showing  an  intention  that  such  a 
thing  shall  take  place,  without  regard  to  the 
circumstance  whether  the  testator  had  any 
knowledge  of  the  extent  of  his  power  or  not.  He 
concluded  by  making  the  children  elect  wheth- 
143*]  er  they  would  *take  their  legacies  un- 
der the  will,  or  give  them  up  and  take  under 
the  settlement.  In  13  Ves.,  209,  after  Mr. 
Thellusson's  will  had  been  before  the  House  of 
Lords  and  the  trusts  in  it  sustained,  it  came 
again  before  the  Chancellor  upon  a  question  of 
election.  The  testator  had  purchased  real  prop- 
erty after  the  publication  of  his  will,  which,  of 
course,  did  not  pass  under  it,  and  descended 
to  the  heir  at  law.  But  he  had  contemplated 
such  purchase  before  its  execution,  and  pro- 
vided in  it  that  all  such  contracts  should  be 
completed  by  his  trustees,  with  the  conveyances 
taken  to  themselves.and  that  they  should  stand 
seised  of  the  estates  for  the  benefit  of  the  sever- 
al trusts  in  the  will.  The»heir  at  law  had  a 
legacy  and  some  other  beneficial  interests  de- 
vised to  him,  and  the  question  presented  was, 
if  he  was  bound  to  elect  whether  he  would  take 
under  the  will  or  as  heir  at  law.  The  Lord 
Chancellor  said  that  the'  jurisdiction  exercised 
by  this  court  compelling  election  may  be  thus 
described;  a  person  shall  not  claim  an  interest 
under  an  instrument  without  giving  full  effect 
to  that  instrument  as  far  as  he  can.  If,  there-, 
fore,  a  testator  intended  to  dispose  of  his  prop- 
erty, and  making  all  his  arrangements  under 
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the  impression  that  he  has  the  power  to  dis- 
pose of  all  that  is  the  subject  of  the  will,  mixes 
in  his  disposition  property  that  belongs  to  an- 
other person,  or  property  as  to  which  another 
person  has  a  right  to  defeat  his  disposition,  giv- 
ing to  that  person  an  interest  by  his  will  that 
person  shall  not  be  permitted  to  defeat  the  dis- 
position where  it  is  in  his  power,  and  yet  take 
under  the  will.  The  reason  is  the  implied  con- 
dition— he  shall  not  take  both;  the  consequence 
follows,  he  says,  there  must  be  an  election. 
Again,  he  observes, this  is  a  case  of  a  man  hav- 
ing a  clear  right  to  dispose  by  will  of  both  his 
real  and  personal  estate;  but  his  disposition  fails 
as  to  these  real  estates  by  his  ignorance  of  the 
distinction  that  a  will  of  a  subsequent  date  was 
necessary.  That  Mr.  Thellusson,  the  heir, 
takes  the  estates,  therefore,  as  if  his  father  had 
not  made  a  will;  but  he  says,  my  opinion  is  he 
cannot  also  take  what  is  given  to  him  by  the 
will.  See,  also,  2  Ves.  &  B.,  187;  Gilb.  Eq., 
15;  Sugd. Vend., 170  and  n.\  1  Swanst.,402,  n. ; 
*2  Madd.,  47,  50.  Upon  these  princi-  [*144 
pies  and  cases,  it  is  very  clear  that  the  heirs 
who  will  inherit  the  estate  upon  the  will  being 
declared  void,  and  to  whom  beneficial  interest* 
have  been  bequeathed,  must  be  put  to  their  elec- 
tion. 

By  Mr.  Justice  Bronson.  The  rule  that 
the  intent  of  the  testator  is  to  govern  in  the 
construction  of  wills,  has  no  necessary  connec- 
tion with  the  inquiry  whether  the  devise  or 
bequest  is  consistent  with  the  rules  of  law. 
When  we  have  ascertained  what  particular 
disposition  the  testator  intended  to  make  of  his 
estate,  then,  and  not  before,  the  question  arises 
whether  the  will  is  valid.  If  the  disposition 
actually  made  is  not  inconsistent  with  the 
rules  of  law,  the  will  is  good,  and  must  be 
carried  into  effect,  whatever  the  testator  may 
have  thought  about  the  legality  of  the  act ; 
and,  on  the  other  hand,  if  the  disposition  act- 
ually made  is  contrary  to  law,  whether  it  hap- 
pened through  design  or  the  want  of  accurate 
information,  the  will  is  worthless,  and  we  have 
no  choice  but  to  declare  it  void. 

The  will  may  be  good  in  part  and  bad  in 
part.  Distinct,  independent  provisions,  which 
are  in  themselves  free  from  objection,  will  not 
be  invalidated  by  other  separate  provisions 
which  are  contrary  to  law.  But  if  the  good  . 
and  the  bad  are  so  intermingled  that  the  one 
cannot  be  separated  from  the  other,  then  both 
must  fall  together;  and  where  a  particular  dis- 
position, which  would  be  valid  if  it  stood  alone, 
forms  a  part  of  or  depends  on  a  general  pur- 
pose which  is  contrary  to  law,  there  both  will 
be  alike  void,  and  must  share  a  common  fate. 

In  connection  with  this  remark,  I  will  briefly 
compare  the  will  as  it  stands,  on  the  decree  of 
the  Chancellor,  with  the  original  disposition  • 
made  by  William  James.  In  doing  so,  I  shall 
only  notice  some  of  the  most  important  par- 
ticulars in  which  the  intent  of  the  testator  has 
been  overthrown  by  the  decree. 

The  decree  declares  that  the  whole  annuity 
of  $3,000  to  Mrs.  James  became  lapsed  by  her 
election  to  take  dower  in  the  real  estate.  This 
annuity  was  given  not  only  for  her  own  sup- 
port, but  for  the  education  and  support  of  the 
*children,  and  was  the  only  provision  [*145 
made  by  the  testator  for  minors  during  the 
lifetime  of  their  mother.  The  directions  in 
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the  will  for  making  advances  and  giving  mar- 
riage portions  to  the  7  children  and  2  grand- 
children interested  in  the  8£  shares  are  also  de 
clared  void.  These,  with  the  annuity  to  Mrs. 
James,  constitute  the  only  provisions  made  by 
the  testator  for  most  of  his  children  during  the 
lifetime  of  their  mother ;  and  if  other  parts  of 
the  will  had  not  also  been  overturned,  the  chil- 
dren would  at  this  moment  have  been  utterly 
destitute  of  the  means  of  support,  unless  they 
were  derived  from  some  other  source  than  the 
estate  of  their  father. 

But  there  are  other  and  more  important 
points  in  which  the  intent  of  the  testator  has 
been  frustrated  He  directed  the  estate  to  be 
divided  into  12  equal  parts,  and  then  disposed 
of  the  whole.  As  to  3£  of  those  shares,  the 
will  is  declared  void  by  the  decree. 

The  testator  in  effect  directed  an  accumula 
tion  of  the  rents  and  profits  of  the  estate  dur- 
ing the  continuance  of  the  trust.  Under  this 
provision  it  is  but  reasonable  to  suppose  that 
the  estate,  subject  to  all  the  probable  charges 
on  rents  and  profits,  would  have  doubled  in 
value  before  the  final  distribution.  The  whole 
provision  for  accumulation  is  declared  void. 
This  part  of  the  decree  alone  defeats  the  in- 
tent of  the  testator  to  the  extent  of  one  half 
the  probable  value  of  the  estate  at  the  end  of 
the  trust  term. 

As  to  84  shares  of  the  annual  rents  and 
profits,  the  decree  declares  that  they  belong  to 
the  7  children  and  2  grandchildren  as  the  per- 
sons presumptively  entitled  to  the  next  event- 
ual estates  in  8|  shares  on  the  final  distribu- 
tion of  the  property.  The  effect  of  this  part 
of  the  decree  is  to  give  this  portion  of  the  rents 
and  profits  to  the  9  children  and  grandchildren 
immediately ;  whereas,  by  the  will,  they  would 
receive  nothing  until  the  end  of  the  term,  and 
if  they  did  not  live  until  that  time,  they  could 
never  take  any  portion  of  the  rents  and  profits 
— they  were  to  go  to  others. 

Enough  has  been  said  to  show  that  the  will 
of  the  testator  has  undergone  a  great  change 
146*]  in  passing  through  the  *Court  of  Chan- 
cery. I  shall  only  notice  one  other  particular 
in  which  the  intent  of  the  testator  has  failed. 
If  either  of  the  9  beneficiaries  die  during  the 
term,  the  will  directs  the  trustees  to  convey  his 
or  her  share  to  other  persons.  The  decree  de 
clares  all  the  substituted  estates  in  remainder 
void.  To  arrive  at  the  effect  of  this  part  of  the 
decree,  let  it  be  supposed  that  Augustus  James, 
one  of  the  beneficiaries,  dies  during  the  term. 
The  estate  devised  to  the  trustees,  after  paying 
debts,  was  valued  at  about  $1,200,000.  With- 
out any  advance  in  value,  the  share  which 
would  go  to  the  family  of  Augustus  in  the 
event  of  his  death  during  the  term,  would  be 
$100,000.  In  consequence  of  declaring  the 
substituted  remainders  void,  this  share  will  go, 
not  to  the  family  of  Augustus,  but  to  the  fam- 
ily of  the  testator.  As  Mr.  James  left  9  chil- 
dren and  grandchildren  representing  2  others, 
the  share  must  be  divided  into  11  parts,  and 
the  family  of  Augustus,  instead  of  receiving 
$100,000,  as  the  testator  directed,  will  get  only 
one  eleventh  part  of  that  sum,  or  a  fraction 
over  $9,000.  And  if.  upon  the  true  construc- 
tion of  the  will,  the  3£  shares  were  to  be  di 
vided  among  the  same  persons  who  are  to  take 
the  8|  parts,  then  the  family  of  Augustus,  in 
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the  event  of  his  death  before  the  end  of  the 
term,  should  receive  more  than  $140,000.  But 
under  the  decree  they  will  only  get  a  fraction 
over  $9.000,  or  less  than  one  fifteenth  part  of 
what  they  would  take  under  the  will.  The 
same  consequences  must  follow  in  relation  to 
any  other  of  the  9  beneficiaries  who  may  die 
during  the  term. 

If  the  law  has  rendered  void  so  large  a  por- 
tion of  the  trust  which  the  testator  attempted 
to  create,  it  is  well  worthy  of  consideration 
whether  the  residue  can  be  sustained.  But  in 
the  view  which  I  have  taken  of  the  case,  it 
will  be  unnecessary  to  pass  upon  that  question. 

I  shall  now  examine  the  will  as  it  came  from 
the  hand  of  the  testator,  for  the  purpose  of  as- 
certaining whether  the  whole  or  any  part  of  it 
can  be  carried  into  effect  consistently  with  the 
rules  of  law. 

*The  testator,  after  providing  for  [*147  . 
his  wife,  devised  all  the  residue  of  his  estate 
to  trustees  for  a  period  of  about  20  years,  in 
trust  to  receive  the  rents  and  profits,  and  from 
them  to  make  certain  payments  and  advances; 
and  at  or  near  the  end  of  the  term  to  make 
partition  of  the  estate  among  the  designated 
objects  of  his  bounty.  The  questions  which 
lie  at  the  foundation  of  the  whole  case  are  : 

First.  Whether  the  devise  to  the  trustees  is 
valid,  so  as  to  vest  the  estate  in  them  ;  and 

Second.  Whether  any  part  of  the  will  can  be 
carried  into  effect  under  the  doctrine  of  powers. 

Both  of  these  inquiries  depend  principally 
on  the  true  construction  of  the  2d  title  of  the 
Act  Concerning  the  Acquisition,  Enjoyment 
and  Transmission  of  Property.  1  R.  S.,  721, 
738.  This  statute  has  made  great  and,  in  some 
respects,  radical  changes  in  the  law  of  real 
property,  and  very  little  has  yet  been  done  by 
way  of  giving  a  judicial  interpretation  to  its 
provisions.  Whether  it  was  the  dictate  of  a 
wise  public  policy  to  make  so  great  an  inroad 
upon  settled  principles  as  was  effected  by  this 
enactment,  is  not  my  province  to  determine. 
In  this  place  I  shall  neither  praise  nor  condemn 
the  late  revision  of  the  laws.  It  is  enough  that 
they  have  passed  through  all  the  forms  pre- 
scribed by  the  Constitution,  and  furnish  the 
rule  of  decision  in  this  and  all  other  cases  fall- 
ing within  their  influence.  Like  other  statutes, 
they  must  be  so  construed  as  to  carry  into  ef- 
fect the  intent  of  the  law-makers ;  and  we  are 
not  at  liberty  to  turn  aside  from  the  path  where 
they  lead,  for  the  purpose  of  avoiding  conse- 
quences which  may  not  correspond  with  our 
notions  of  what  is  best  for  the  interests  of  so- 
ciety. If  these  laws,  when  fairly  expounded 
jn  accordance  with  established  principles  of 
interpretation,  are  found  to  operate  injuriously 
in  any  particular  case,  the  remedy  must  be  ap- 
plied by  the  Legislature,  and  not  by  courts  of 
justice. 

First.  In  considering  that  branch  of  the  sub- 
ject which  relates  to  the  validity  of  the  devise 
to  the  trustees,  I  shall  inquire  : 

*I.  Whether  the  trust  is  valid  in  re-  [*148 
1  at  ion  to  the  objects  or  purposes  for  which  it 
was  created,  and  the  manner  in  which  it  is  de 
clared: 

II.  Whether  the  power  of  alienation  is  sus- 
pended during  the  trust  term;  and 

III.  Whether  the  trust  term  is  limited  ac- 
cording to  law. 
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It,  is  important  to  notice  at  the  outset  that  all 
uses  and  trusts,  except  as  authorized  and  modi- 
fied by  the  statute,  are  abolished.  Sec.  45. 
Trusts,  arising  or  resulting  by  implication  of 
law,  are  for  the  most  part  preserved.  Sees.  50, 
54.  But  there  can  no  longer  be  any  express 
trusts  except  such  as  are  authorized  and  de- 
fined by  the  statute,  and  those  are  all  enumer- 
ated in" the  55th  section.  To  give  effect  to  the 
statute  in  the  spirit  in  which  it  was  enacted, 
we  must,  as  far  as  practicable,  eradicate  from 
our  minds  all  that  we  have  learned  in  relation 
to  the  doctrine  of  trusts  as  they  existed  before 
the  late  revision,  and  read  the  statute  as  though 
the  particular  kinds  of  express  trusts  which  it 
specifies  were  now  for  the  first  time  authorized 
by  law.  We  may  resort  to  the  common  law 
for  definitions  and  rules  of  construction  where 
the  statute  itself  is  deficient.  But  in  attempt- 
ing to  ascertain  whether  any  particular  trust 
can  now  be  created,  we  canuot  resort  to  the 
common  law,  for  the  obvious  reason  that  this 
light  has  been  extinguished  by  the  Legislature. 
Whether  a  particular  description  of  trusts  is 
adapted  to  the  wants  of  the  society  in  which 
we  live,  or  would  prove  beneficial  to  any  class 
of  individuals,  is  a  question  with  which,  in 
this  place,  we  have  no  concern.  We  can  only 
read  the  statute,  and  give  effect  to  such  trusts 
as  it  has  specially  authorized— all  others  being 
illegal  and  void,  unless  capable  of  execution  in 
another  form.  Sec.  58. 

All  formal  or  passive  trusts  are  abolished, 
sees.  45,  47,  49;  and  those  active  trusts  which 
are  specially  authorized,  have  undergone  some 
important  modifications.  With  a  single  ex- 
ception, sec.  56,  every  valid  express  trust  vests 
the  whole  estate  in  the  trustee,  both  at  law  and 
in  equity,  subject  only  to  the  execution  of  the 
trust;  and  the  beneficiary  takes  no  estate  or  in- 
terest in  the  lands.  Sec.  60.  Where  the  trust 
is  expressed  in  the  instrument  creating  the  es- 
149*]tate,  a  sale  by  *the  trustee  in  contraven- 
tion of  the  trust  is  absolutely  void,  sec.  65;  and 
where  the  trust  is  for  the  receipt  of  the  rents 
and  profits  of  lands,  the  cestui  que  trust  cannot 
assign  or  in  any  manner  dispose  of  his  interest. 
Sec.  63.  If  the  testator  has  created  an  express 
trust  not  enumerated  in  the  55th  section,  it  is 
either  absolutely  void,  as  being  contrary  to 
law,  or  may  be  carried  into  effect  as  a  power 
iu  trust:  but  in  either  case  no  estate  vests  in 
the  trustees,  and  the  lands  descend  to  the  heirs 
at  law.  Sees.  58,  59. 

Courts  of  equity  often  regard  things  agreed 
or  ordered  to  be  done  as  actually  performed; 
and  as  the  testator  has,  in  effect,  directed  all  his 
personal  to  be  converted  into  real  property,  we 
may  regard  the  conversion  as  actually  made 
for  all  the  purposes  of  passing  upon  the  valid- 
ity of  the  trust. 

I.  Was  this  trust  valid  in  relation  to  the  ob- 
jects or  purposes  for  which  it  was  created,  and 
the  manner  in  which  it  was  declared? 

1.  One  of  the  declared  objects  of  the  trust 
was  the  payment  of  the  debts  of  the  testator. 
The  1st  subdivision  of  the  55th  section  au- 
thorizes a  trust  "  to  sell  lands  for  the  benefit  of 
creditors."  The  testator  has  not  attempted  to 
create  such  a  trust  as  the  statute  authorizes. 
That  is  a  trust  to  sell  lands — a  trust  for  aliena- 
tion; but  the  trust  in  the  will  is  of  the  opposite 
character;  it  is  a  trust  to  tie  up  the  estate  and 
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prohibit  all  alienation  during  the  term.  The 
debts  are  to  be  paid  not  from  the  sales,  but 
from  the  rents  and  profits  of  lands  devised  to 
the  trustees.  It  cannot  be  maintained  that  this 
was  such  an  express  trust  as  would  vest  the  es- 
tate in  the  trustees. 

2.  Another  and  an  important  object  of  the 
trust  was  to  confer  on  the  trustees  the  power 
of  making  partition  and  conveyances  of  the 
estate  at  or  near  the  end  of  the  term.     It  has 
not  been  pretended  that  this  was  a  valid  trust 
within  the  55th  section.     Whether  it  can  be 
executed  as  a  power  in  trust  will  be  considered 
hereafter.     The  provisions  in  the  36th  clause 
of  the  will  for  conveying  $50,000,  in  value  of 
the  estate  to  the  children  of  Augustus  James, 
and  $20,000  each  to  Anna  McBride  James  and 
Lydia  James,  depend  on  the  same  principle  as 
the  power  to  make  partition.     These  portions 
*are  to  be  carved  out  of  the  estate  at  [*  1 5O 
or  near  the  end]of  the  term,  and  are,  in  effect, 
only  a  part  of  the  general  distribution  which 
the  trustees  are  directed  to  make.  To  the  same 
class  of  trusts  may  also  be  referred  the  ad- 
vances which,  by  the  31st  and  32d  clauses  of 
the  will,  are  directed  to  be  made  to  sons  and 
grandsons,  on  establishing  themselves  in  busi- 
ness, or  engaging  in  any  occupation  requiring 
the  employment  of  capital,  and  the  marriage 
portions  directed  to  be  paid  by  the  33d  clause 
of  the  will.     Taking  these  clauses  in  connec- 
tion with  the  35th,  it  will  be  seen  that  they 
only  provide  in  another  form  for  the  ultimate 
partition  of  the  trust  estate.  They  are  advances 
or  loans  at  compound  interest  in  anticipation 
of  the  final  distribution,  and  as  such  they  are 
to  be  taken  into  the  account,  and  deducted 
from  the  respective  shares  of  the  persons  to 
whom  the  advances  may  be  made. 

There  is  some  uncertainty  about  the  persons 
who  may  be  entitled  to  advances  under  the 
31st  and  32d  clauses,  but  I  think  none  are  in- 
cluded but  those  who  may  take  on  the  final 
partition.  It  is  expressly  provided  that  "the 
advances  to  any  one  individual  shall  not  in  the 
whole  exceed  the  fourth  part  of  the  probable 
amount  to  which  such  individual  will  be  en- 
titled upon  the  ultimate  division  of  my  estate." 
This  plainly  evinces  the  intention  of  the  testa- 
tor to  exclude  all  his  sons  and  grandsons  who 
were  not  to  share  in  the  final  allotment  of  the 
estate.  There  is  still  some  doubt  about  the 
persons  who  may  claim  advances,  and  there  is 
room  for  question  whether  these  provisions  are 
not  void  for  uncertainty.  But  I  shall  not  ex- 
amine that  question.  Assuming  that  advances 
may  be  made  to  some  of  the  persons  presump- 
tively entitled  to  share  in  the  ultimate  distribu- 
tion of  the  estate — and  very  few  of  them  can 
in  any  sense  be  said  to  have  "  attained  the  age 
of  manhood  "  during  the  trust  term — still  if 
the  advances  only  constitute  a  part  of  the  final 
partition,  they  are  not  express  trusts  within  the 
55th  section  of  the  statute  and,  consequently, 
will  not  carry  the  estate  to  the  trustees. 

There  is  another  remark  applicable  to  the 
advances  and  marriage  portions.  They  are 
future  and  contingent  trusts  *which  [*151 
may  never  be  called  into  exercise.  If  they  are 
valid  as  express  trusts,  they  can  vest  no  pres- 
ent 'interest  in  the  trustees. 

3.  There  are  several  other  future  and  con- 
tingent trusts.     By  the  29th  clause  of  the  will, 
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tthe  trustees  are  directed  to  make  suitable  pro- 
vision for  the  education  and  support  of  the 
testator's  minor  children,  in  the  event  of  the 
de  ith  of  their  mother  during  the  term.  The 
event  upon  which  this  trust  is  to  be  called  into 
exercise  is  not  only  uncertain,  but  the  cestuix 
-que  trust  are  all  to  share  in  the  final  division  of 
the  estate,  and  all  payments  on  their  account 
would  be  charged  against  them  under  the  35th 
•clause  of  the  will.  By  the  30th  clause  of  the 
will,  the  trustees  are  directed  in  certain  events 
to  make  provision  for  widows  and  children. 
These  are  also  contingent  trusts  which  may 
never  be  called  into  action;  and  so  far  as  they 
relate  to  any  of  the  grandchildren  of  the  tes- 
tator, who  may  be  entitled  to  share  in  the  ulti- 
mate partition  of  the  estate,  they  also  fall  with- 
in the  35th  clause  of  the  will.  The  provision 
in  the  33d  clause  of  the  will,  for  the  support 
and  promotion  of  the  welfare  of  the  daughters 
•of  the  testator  and  of  his  granddaughter,  Mary 
Ann  King,  in  case  they  shall  marry  and  after- 
wards need  assistance,  may  never  become  an 
active  trust  in  relation  to  any  of  the  benefi- 
ciaries; and  if  it  should,  all  the  advances  which 
they  might  receive  would  be  taken  into  the  ac- 
count on  the  final  partition. 

If  any  contingent  provision  can  be  valid  as 
an  express  trust,  within  the  55th  section,  it 
•cannot  operate  to  vest  the  estate  in  the  trustees 
until  the  happening  of  the  event  which  is  to 
call  the  trust  into  active  exercise.  The  trustee 
•cannot  take  the  legal  estate  in  the  lands  so 
long  as  it  is  uncertain  whether  there  ever  will 
be  a  ceslui  que  trust  to  demand  the  rents  and 
profits.  If  the  event  contemplated  by  the  donor 
should  never  happen,  there  would  be  no  per- 
son to  enforce  the  performance  of  the  trust, 
sec.  60;  and  the  trustee  would  take  the  rents 
and  profits  for  his  own  benefit.  If  the  testator 
has  not  created  some  present  active  trust,  the 
estate  has  not  vested  in  the  trustees,  but  has 
descended  to  the  heirs  at  law. 
152*]  *4.  The  ground  principally  relied  on 
in  support  of  the  trust,  is  the  direction  for  pay- 
ing legacies  and  annuities.  There  can  be  no 
question  that  a  valid  trust  to  pay  legacies  and 
charges  on  land  may  be  created  under  the  3d 
subdivision  of  the  55th  section.  It  expressly 
authorizes  a  trust  "to  sell,  mortgage  or  lease 
lands  for  the  benefit  of  legatees,  or  for  the 
purpose  of  satisfying  any  charge  thereon;" 
but  I  think  the  testator  has  not  created  and 
that  he  did  not  intend  to  create  a  trust  under 
this  provision.  He  certainly  has  not  in  terms 
conferred  any  power  to  sell,  mortgage  or  lease 
lands  for  any  purpose;  but  he  has  in  terms  au 
thorized  the  trustees  to  receive  the  rents  and 
profits  of  lands,  which  is  a  trust  falling  under 
either  the  3d  or  4th  subdivision  of  the  section. 
Trusts  under  the  3d  subdivision,  like  those  un- 
der the  1st,  are  trusts  for  the  alienation  of  the 
estate;  but  the  trust  which  the  testator  had  in 
view  was  one  of  an  entirely  different  character 
— one  which  should  tie  up  the  estate.  He, 
therefore,  by  express  words,  created  a  trust  to 
receive  rents  and  profits — a  trust  which,  if 
properly  declared,  suspends  the  power  of  alien- 
ation until  the  purposes  for  which  it  was  cre- 
ated have  been  accomplished.  Sees.  60,  63,  65. 

There  may  be  some  difficulty  in  ascertaining 
why  the  word  "  lease  "  was  inserted  in  the  3d 
subdivision;  and  if  we  attach  to  it  all  the  con 


sequences  which  may  be  deduced  from  the 
common  law  doctrine  in  relation  to  the  power 
of  making  leases,  it  will  include  the  right  to 
take  rents  and  profits.  But  that  consequence 
will  not  follow  in  this  case,  for  the  reason  that 
it  would  be  against  the  manifest  intent  of  the 
Legislature;  and  it  is  one  of  the  first  and  most 
important  rules  of  interpretation,  that  a  stat- 
ute shall  be  so  construed  as  to  carry  into  effect 
the  intent  of  the  law  makers.  It  has  already 
been  remarked  that  all  express  trusts,  save 
such  as  are  particlarly  enumerated  and  defined 
in  the  statute,  are  abolished.  This  subdivision 
does  not,  in  terms,  authorize  a  trust  to  receive 
rents  and  profits,  and  if  we  allow  such  a  trust 
to  be  built  upon  it,  we  shall  permit  that  to  be 
done  which  the  Legislature  has  forbidden. 
That  it  was  not  intended  that  trusts  under  this 
subdivision  should  work  any  suspense  what- 
ever of  the  power  of  alienation,  may  be  inferred 
*from  that  fact  that  they  are  not  in  [*153 
term  subjected  to  the  prohibition  against  per- 
petuities, while  the  two  classes  of  trusts  which 
may  suspend  alienation  are  by  express  words 
subjected  to  the  rules  prescribed  in  the  1st  arti- 
cle. This  caution  on  the  part  of  the  Legisla- 
ture, in  repeating  the  prohibition  against  per- 
petuities as  often  as  a  trust  to  receive  rents  and 
profits  was  mentioned,  proves  most  satisfac- 
torily that  it  was  not  intended  to  authorize 
such  a  trust  under  the  3d  subdivision. 

The  1st  subdivision  authorizes  a  trust  "to  sell 
lands  for  the  benefit  of  creditors."  This  is  a 
trust  for  alienation,  and  it  would  have  been  ab- 
surd to  subject  it  to  a  provision  against  per- 
petuities. The  3d  subdivision  is  of  the  same 
character.  It  authorizes  a  trust  to  "  sell,  mort- 
gage or  lease  lands  for  the  benefit  of  legatees, 
or  for  the  purpose  of  satisfying  any  charge 
thereon."  A  mortgage  is  one  mode  of  aliening 
the  estate  or  a  portion  of  it  equal  in  value  to 
the  mortgage  debt.  In  this  case  as  well  as  where 
an  absolute  fee  is  transferred,  the  trust  is  at  an 
end  the  moment  the  conveyance  is  executed, 
so  far  as  relates  to  any  power  over  the  estate. 
The  trustee  has  no  further  office  to  perform 
but  that  of  making  the  proper  application  of 
the  money.  There  is  no  suspense  of  the  power 
of  alienation,  and  it  would,  therefore,  be  idle  to 
provide  any  safeguard  against  perpetuity.  Was 
the  word  "  lease"  in  this  connection  used  for 
the  purpose  of  authorizing  a  trust  of  a  differ- 
ent character?  I  think  not.  And  we  may  here 
very  fitly  apply  the  maxim,  nosciter  a  sociis,  and 
hold  that  a  trust  "to  sell,  mortgage  or  lease 
lands,"  is  a  trust  for  the  alienation  of  the  es- 
tate, or  some  interest  in  it,  and  that  it  means 
nothing  but  alienation.  If  there  is  any  possible 
way  in  which  the  power  to  lease  can  be  exer- 
cised without  suspending  alienation,  effect  can 
be  given  to  every  word  in  the  subdivision  with- 
out contravening  the  manifest  intent  of  the 
Legislature.  It  is  a  power  to  make  leases  for 
the  benefit  of  legatees,  and  I  see  no  objection 
to  demising  the  land  directly  to  the  legatee  at 
a  nominal  rent  for  a  period  long  enough  to 
satisfy  the  legacy;  or,  in  the  case  of  a  charge 
on  the  land,  leasing  it  directly  to  the  person 
entitled  *to  the  debt  for  a  term  which  [*154 
will  satisfy  the  charge.  It  may  also,  I  think, 
be  leased  to  a  third  person,  reserving  the  rent 
to  the  legatee  or  person  having  the  charge.  I 
am  aware  of  the  rule  of  the  common  law  that 
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a  rent  cannot  be  reserved  on  a  feoffment,  gift 
or  lease,  to  any  person  but  the  feoffer,  donor 
or  lessor,  and  that  it  cannot  be  reserved  to  a 
stranger.  This  rule  was  based  on  the  doctrine 
that  rent  was  a  return  or  retribution  for  the  use 
of  the  land  and,  consequently,  could  only  be 
reserved  to  the  person  from  whom  the  land 
passed.  There  was  nothing  in  the  nature  of 
the  case  which  rendered  it  improper  that  the 
rent  should  be  reserved  to  a  stranger  to  the  con- 
veyance, if  the  parties  so  agreed.  The  statute 
authorizes  a  lease  for  the  benefit  of  legatees, 
and  persons  having  a  charge,  and  I  see  no  rea- 
son why  the  rent  may  not  be  so  reserved  that 
it  will  go  directly  to  the  persons  beneficially 
interested  in  its  payment,  instead  of  first  pass- 
ing through  the  hands  of  the  trustee.  By  in- 
serting apt  covenants  and  conditions  in  the  lease, 
payment  of  the  rent  may  be  effectually  secured. 
Then  whether  the  trustee  sell  the  whole  estate 
as  by  a  deed  in  fee,  or  only  a  part  of  it,  as  by  a 
mortgage  or  lease,  it  is,  in  every  aspect,  a  trust 
for  alienation  which  does  not  tie  up  the  estate. 
When  once  the  alienation  is  made, the  power  of 
the  trustee  over  the  land  is  at  an  end.  All  that 
remains  of  his  trust  is  a  proper  application  of 
the  money,  where  he  has  either  sold  or  mort- 
gaged. The  land  itself  is  as  much  in  the  market 
as  though  a  trust  had  never  existed.  If  a  lease 
has  been  executed,  the  tenant  can  sell  his  term, 
the  person  to  whom  the  rent  is  reserved  may 
sell  his  interest,  and  the  reversion  or  remain- 
der, as  the  case  may  be,  can  be  aliened  by  the 
person  in  whom  it  is  vested. 

There  is  also  another  mode  in  which  the 
power  to  lease  lands  may  be  exercised  without 
tying  up  the  estate.  The  trustee  may  sell  a 
term  in  the  land  for  a  gross  sum  to  be  paid  on 
the  execution  of  the  lease.  Although  this  is 
not  the  usual  way  of  executing  such  a  power, 
it  is  enough  that  the  thing  may  be  accom- 
plished in  that  form.  If  the  Legislature  did  not 
intend  that  the  power  to  lease  should  suspend 
alienation,  then  if  there  be  any  possible  form 
155*]  in  which  the  power  *may  be  exercised 
without  working  that  consequence,  we  are.  I 
think,  bound  to  restrict  it  to  that  particular 
mode  of  execution.  In  this  way  we  shall  give 
effect  to  the  will  of  the  law-makers,  and  save 
those  who  devised  the  new  system  of  uses  and 
trusts  from  the  imputation  of  wanting  skill  to 
accomplish  the  end  which  they  had  in  view; 
we  shall,  moreover,  save  the  law  itself  from 
the  reproach  of  containing  inconsistent  and 
contradictory  provisions. 

I  conclude,  therefore,  that  a  trust  cannot  be 
created  under  the  3d  subdivision,  which  shall 
necessarily  suspend  the  power  of  alienation 
for  any  period  whatever.  It  is  a  trust  to  sell 
land  or  some  interest  in  it.  The  trustee  does 
not  hold  for  a  term,  and  the  property  need  only 
remain  in  his  hands  until  a  purchaser  can  be 
found  who  is  willing  to  take  it  on  reasonable 
terms. 

In  the  closing  argument  on  the  part  of  the 
trustees,  the  ground  was  distinctly  taken  that 
trusts  under  the  2d  subdivision  do  not  suspend 
the  power  of  alienation — that  the  authority  to 
lease  lands  may  be  so  exercised  that  it  will  not 
work  that  consequence.  It  was  then  said  that 
although  the  trust  declared  by  the  testator  may 
be  void  as  to  all  the  other  purposes  for  which 
it  was  created,  it  is  still  valid  under  this  subdi- 
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vision,  so  far  as  it  relates  to  the  payment  of 
legatees  and  annuitants  ;  and  that  the  trustees 
may  take  and  hold  the  estate  until  those  ob- 
jects are  accomplished.  I  agree  that  trusts 
under  this  subdivision  do  not  suspend  aliena- 
tion ;  but  I  cannot  yield  to  the  argument  that 
the  testator  has  created  such  a  trust.  He  not 
only  used  the  very  words  which  are  descriptive 
of  a  trust  of  a  different  character,  but  the 
whole  frame  of  the  will  plainly  manifests  his 
intention  that  alienation  should  be  suspended 
until  the  end  of  the  trust  term.  In  trusts  under 
the  1st  or  3d  subdivisions,  there  can  be  no  term 
or  prescribed  period  during  which  the  estate  is 
to  remain  in  the  hands  of  the  trustees.  They 
take  the  land,  not  to  hold,  but  to  aliene  ;  not 
to  receive  rents  and  profits,  but  to  "  sell,  mort- 
gage or  lease  ; "  and  if  they  lease,  it  must  be 
done  in  some  mode  which  will  leave  the  power 
of  alienation  wholly  unfettered.  The  testator 
evidently  acted  on  the  supposition  that  a  trust 
for  any  and  all  purposes  might  be  created 
*under  the  3d  subdivision,  and  he,  [*15G 
therefore,  charged  debts  and  legacies,  which 
belong  exclusively  to  trusts  under  the  1st  aud 
2d  subdivisions,  on  the  rents  and  profits  of  his 
estate.  The  directions  in  the  will  are  the  same 
in  relation  to  the  mode  of  satisfying  debts  and 
legacies  as  they  are  in  relation  to  all  the  other 
purposes  for  which  the  trust  was  created.  The 
testator  clearly  did  not  intend  that  the  trustees 
should  either  sell  or  mortgage  any  part  of  his 
estate,  nor  did  he  design  that  they  should  lease 
it  in  such  a  way  as  would  leave  the  land  in  the 
market.  His  purpose  was  plainly  one  of  a  dif- 
ferent character.  Redesigned  that  the  trustees 
should  receive  rents  and  profits,  and  that  the 
estate  should  remain  inalienable  until  the  end 
of  the  trust  term.  We  cannot,  against  the  de- 
clared intent  of  the  testator,  change  the  char- 
acter of  the  trust  for  the  purpose  of  obviating 
objections  against  its  validity.  It  is  either  good 
as  a  trust  to  receive  rents  and  profits  under  the 
3d  subdivision,  or  it  is  void  because  contrary  to 
law.  Those  who  wish  to  create  trusts  must 
follow  the  law,  or  their  purpose  cannot  stand. 
I  do  not  make  this  remark  from  any  hostility 
to  trusts,  but  because  the  Legislature  has  abol- 
ished all  express  trusts,  save  those  which  are 
specially  authorized  by  the  statute. 

The  next  inquiry  is,  whether  this  trust  for 
legatees  and  annuitants  can  be  sustained  under 
the  3d  subdivision  of  the  55th  section.  That 
authorizes  a  trust  "  to  receive  the  rents  aud 
profits  of  lands,  and  apply  them  to  the  use  of 
any  person,  during  the  life  of  such  person  or 
for  any  shorter  period."  The  trust  which  the 
testator  has  declared  is,  to  receive  the  rents 
and  profits  of  lands  and  pay  them  over  in 
specified  amounts  to  legatees,  annuitants  and 
others.  In  the  case  of  Coster  v.  Lorillard,  14 
Wend.,  265,  the  trust  was  like  the  one  under 
consideration,  and  Oh.  J.  Savage  came  to  the 
conclusion  that  there  was  a  substantial  differ- 
ence between  a  trust  to  receive  rents  aud  profits 
and  apply  them  to  the  use  of  another,  and  a 
trust  to  receive  and  pay  over.  Senators  Maison 
and  Young  expressed  similar  opinions  ;  while 
Mr.  J.  Nelson,  though  with  some  hesitancy, 
and  Senator  Tracy  took  a  different  view  of  the 
question.  Although  all  the  members  of  the 
court  agreed  that  the  trust  *in  that  case  [*1 57 
was  void,  yet  as  those  who  delivered  written 
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opinions  assigned  different  reasons  for  their 
judgment,  it  cannot  be  affirmed  that  this  is  a 
decided  question.  Still  I  entertain  the  belief 
that  a  majority  of  the  court  acted  upon  the 
ground  that  such  a  trust,  as  we  are  now  con- 
sidering, was  invalid. 

If,  however,  this  is  to  be  regarded  as  an 
open  question,  I  cannot  resist  the  conclusion 
that  a  trust  to  receive  and  pay  over  rents  and 
profits,  is  not  authorized  by  the  statute.  I  think 
the  Legislature  only  intended  to  sanction  a 
trust  under  this  subdivision  where  the  trustee 
had  a  discretion  in  the  application  of  the 
money  ;  and  that  an  authority  to  receive  and 
pay  over  rents  and  profits  is  among  those  pas- 
sive or  formal  trusts  which  were  expressly 
abolished.  When  we  sanction  such  a  trust,  we 
give  no  force  to  the  word  "  apply."  The  trustee 
does  not  make  the  application — he  exercises  no 
discretion  as  to  the  disposition  of  the  money, 
but  leaves  that  matter  wholly  to  the  will  of  the 
cestui  que  trust.  The  Legislature  evidently  in- 
tended to  restrict  the  power  of  creating  trusts, 
particularly  those  which  suspend  alienation, 
within  very  narrow  limits.  An  accumulation 
of  th»  rents  and  profits  of  lands  is  only  allowed 
for  the  benefit  of  minors — not  for  adults  of  any 
description.  Sec.  55,  sub.  4,  and  sec.  37. 
Under  the  3d  subdivision  there  may  be  a  trust 
to  receive  rents  and  profits  either  for  minors  or 
adults  ;  but  still  it  is  evident  that  the  Legisla- 
ture had  in  view  a  particular  class  or  descrip- 
tion of  persons  who  were  to  be  provided  for  by 
the  trust.  They  were  persons  who,  for  some 
cause,  could  not  be  safely  intrusted  with  the 
management  of  their  own  affairs,  and  for  that 
reason  a  trustee  was  allowed  to  make  the  ap- 
plication for  them.  Although  the  class  of  per- 
sons are  not  named  in  the  statute,  yet  they  are 
sufficiently  indicated  by  the  very  nature  of  the 
trust.  The  trustee  is  not  only  to  receive  but  to 
apply  the  money.  Minors,  improvident  and 
unfortunate  sous,  and  daughters  who  have 
married  drunkards  and  spendthrifts,  need  the 
protection  of  some  friend  or  trustee  to  render 
them  secure  in  the  enjoyment  of  the  bounty 
intended  for  their  use.  They  cannot  be  safely 
intrusted  with  the  estate  itself,  nor  with  the 
fruits  which  it  yields.  If  the  rents  and  profits 
158*]  were  *paid  over,  the  bounty  of  the 
donor  would  soon  find  its  way  into  the  hands 
of  gamblers  and  sharpers,  or  be  wasted  in  dis- 
sipation, while  the  beneficiary  was  left  to 
suffer  hunger  and  want.  Although  the  Legis- 
lature was  opposed  to  that  artificial  system 
which  places  the  legal  estate  in  one,  while  the 
beneficial  interest  is  in  another,  they  could  not 
overlook  the  necessity  of  allowing  a  trust  for 
the  description  of  persons  which  I  have  men- 
tioned. They,  therefore,  authorized  a  trust  to 
receive  the  rents  and  profits  of  lands,  and  ap- 
ply them  to  the  use  of  another.  The  trustee  is 
to  exercise  a  fiduciary  office — a  kind  of  guard- 
ianship in  the  expenditure  of  the  money.  He 
is  not  to  pay  it  over  and  suffer  it  to  flow  in  the 
channels  where  inexperience,  improvidence  or 
vice  will  carry  it ;  but  he  is  to  see  that  the 
beneficiary  actually  enjoys  the  fruits  of  the 
donor's  bounty — that  his  education,  his  sup- 
port, and  his  general  welfare  are  promoted  to 
the  full  extent  of  the  fund  committed  to  his 
charge.  In  short,  the  trustee  is  to  apply  the 
money  to  the  use  of  the  beneficiary.  If  it  was 
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intended  to  authorize  a  mere  formal  trust, 
where  the  fiduciary  was  only  a  conduit  to  pass 
the  money  into  the  hands  of  the  beneficiary, 
why  was  the  word  "apply"  inserted?  why 
was  it  not  provided  that  a  trust  may  be  created 
to  receive  and  pay  over  1  I  cannot  believe  that 
the  Legislature  meant  to  sanction  a  mere  pas- 
sive trust,  when  they  declared  at  the  very  out- 
set that  they  meant  to  overthrow  the  whole 
system  of  trusts  as  it  then  existed,  and  only 
allow  them  to  be  created  for  certain  specified 
purposes.  The  specified  purposes  are  all  either 
obviously  necessary  or  highly  conducive  to  the 
interests  and  convenience  of  society.  There 
may  be  trusts  to  aliene  lands  or  some  interest  in 
them  for  the  payment  of  debts,  legacies  and 
charges.  There  may,  also,  be  trusts  which  sus- 
pend alienation  where  an  accumulation  is  di- 
rected for  the  benefit  of  minors,  or  where  the 
trustee  is  to  receive  and  apply  rents  and 
profits.  Beyond  these  the  Legislature  has  pro- 
hibited all  express  trusts  which  carry  the  es- 
tate to  the  trustee  ;  and  I  think  it  quite  clear 
that  a  trust  to  receive  and  pay  overfalls  within 
the  prohibition.  I  do  not  say  that  we  should 
inquire  into  the  character  of  the  beneficiary  for 
the  purpose  of  deciding  on  the  validity  of 
trusts  *under  the  3d  subdivision  ;  but  I  [*l5O 
do  say  that  the  trust  cannot  be  valid  unless  the 
trustee  is  to  apply  as  well  as  receive  the  rents 
and  profits.  It  can  make  no  difference  whether 
the  trust  extends  to  all  the  rents  and  profits  of 
an  estate,  or  is  confined  to  some  specified  sum 
of  money.  It  is  not  necessary  that  the  trustee 
should  have  a  discretion  as  to  the  amount  to  be 
applied — the  donor  may  settle  that  for  himself. 
But  whether  it  be  a  certain  or  uncertain  sum, 
and  whether  great  or  small,  the  trust  will  only 
be  valid  where  the  trustee  is  himself  to  make 
the  application  of  the  money. 

If  it  were  proper  in  this  place  to  consider 
that  question,  it  might  well  be  asked,  why 
should  a  trust  be  permitted  to  receive  and  pay 
over  the  profits  of  real  estate?  If  the  object  be 
to  give  the  fruits  of  the  land  to  a  particular 
individual,  why  not  give  him  the  land  at  once 
and  let  him  take  the  profits  directly,  instead  of 
first  passing  them  through  the  hands  of  an- 
other? There  is  no  necessity  for  a  trustee  in 
such  a  case.  He  exercises  no  fiduciary  office, 
and  serves  no  purpose  but  that  of  aiding  frauds 
and  embarrassing  estates,  by  vesting  the  legal 
title  in  one,  while  the  beneficial  interest  is  in 
another.  It  is,  in  short,  a  mere  formal  trust, 
which  answers  no  better  end  in  relation  to  the 
general  interests  of  society,  than  that  of  de- 
ceiving the  unlearned  and  the  unwary,  and 
occupying  the  courts  with  legal  controversies. 

It  is  worthy  of  remark  that  most  of  the  ju- 
dicial officers  who  have  had  occasion  to  pass 
upon  this  provision,  seem,  in  the  first  instance 
at  least,  to  have  been  strongly  impressed  with 
the  opinion  that  the  Legislature  did  not  intend 
to  sanction  such  a  trust  as  the  testator  has  de- 
clared. In  addition  to  the  opinions  which  have 
already  been  noticed,  those  of  the  ChaneeUor 
and  the  Vice- Chancellor,  in  the  case  of  Cotter 
v.  Lorillard,  may  also  be  mentioned.  The 
Chancellor  remarks  that  "The  object  of  the 
3d  subdivision  of  the  55th  section  of  the  title 
referred  to,  when  taken  in  connection  with 
the  63d  section,  was  to  enable  the  owner  of 
property  to  create  a  trust  therein  for  the  ben- 
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efit  of  an  unfortunate  or  improvident  child  or 
relative;  thereby  to  secure  a  support  and  main- 
tenance for  life,  or  for  any  shorter  period." 
He  then  goes  on  remark  that  such  a  trust  ren- 
16O*]  dersthe  estate  inalienable  *during  the 
term.  The  Vice- Chancellor  says:  "  The  great 
object  of  the  statute  in  allowing  the  creation 
of  express  trusts  for  the  above  purposes,  un- 
doubtedly, is,  to  enable  persons  to  make  pro- 
vision by  deed  or  devise  for  the  infirm  and 
helpless,  or  those  laboring  under  some  disabil- 
ity, or  who  may  be  unfit  to  be  intrusted  with 
the  management  of  property.  Hence  the  pro- 
priety of  vesting  the  trustee  in  such  cases  with 
the  legal  estate  or  interest  in  the  lands." 

By  confining  trusts  under  the  3d  subdivision 
to  those  cases  where  the  trustee  is  himself  to 
apply  the  fund,  we  shall,  in  my  opinion,  ac- 
complish the  precise  object  which  the  Legis- 
lature had  in  view,  and  render  the  system  con- 
sistent and  harmonious.  Under  the  1st  sub- 
division a  trust  may  be  created  to  sell  lands  for 
the  benefit  of  creditors— under  the  2d  a  trust 
to  sell,  mortgage,  or  lease  lands  for  the  benefit 
of  legatees,  or  to  satisfy  any  charge  thereon. 
The  trustees  can  aliene  the  land,  because  that 
would  not  be  an  act  in  contravention  of  the 
trust.  Sec.  65.  The  beneficiary  may  assign 
his  right,  because  the  trust  is  for  the  payment 
of  a  sum  in  gross— the  amount  of  the  debt, 
legacy,  judgment  or  other  charge,  as  the  case 
may  be.  There  is  no  necessary  suspense  of  the 
power  of  alienation  for  a  single  moment.  But 
the  3d  and  4th  subdivisions  provide  for  trusts 
to  receive  rents  and  profits — trusts  which  do 
suspend  the  power  of  alienation.  As  this  sus- 
pense was  in  itself  regarded  as  an  evil,  the  Leg- 
islature not  only  took  care  to  limit  its  con- 
tinuance, but  they  particularly  specified  the 
purposes  for  which  such  a  trust  might  be  de- 
clared, and  then  it  was  provided  that  every 
valid  trust  of  this  description  should  vest  the 
whole  estate  in  the  trustee,  sec.  60  ;  that  he 
should  not  aliene  in  contravention  of  the  trust, 
sec.  65  ;  and  that  the  person  beneficially  inter- 
ested, should  not  assign  or  in  any  manner  dis- 
pose of  his  interest,  sec.  63.  We  have  here  a 
system  skillfully  adapted  to  the  purpose  which 
the  Legislature  intended  to  accomplish  ;  the 
different  parts  harmonize  with  each  other;  the 
estate  is  effectually  protected  against  frauds  on 
the  part  of  the  trustee ;  and  the  young,  the 
improvident,  and  the  unfortunate  persons  for 
whose  benefit  alone  such  a  trust  is  allowed, 
are  rendered  secure  in  the  enjoyment  of  the 
161*]  bounty  designed  for  their  use.  *But 
the  moment  we  say  that  a  valid  trust  to  receive 
and  pay  over  rents  and  profits,  can  be  created 
under  the  3d  subdivision,  we  not  only  revive 
formal  trusts  which  the  Legislature  intended 
to  abolish,  but  the  harmony  of  the  system  is 
at  an  end.  If  a  man  is  absolutely  entitled  to 
receive  from  the  trustee  a  legacy  of  $1,000  or 
an  annual  stipend  of  the  same  amount,  and  to 
dispose  of  the  money  as  he  please,  what  reason 
can  be  given  why  his  interest  should  not  be 
assignable?  If  he  had  not  been  competent  to 
take  proper  care  of  the  money,  it  is  not  to  be 
presumed  that  the  testator  would  have  directed 
it  paid  over — he  would  rather  have  charged 
the  trustee  with  the  duty  of  applying  the  money 
to  the  use  of  the  beneficiary.  And  again;  why 
should  a  person  entitled  to  a  legacy  of  $1,000, 
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growing  out  of  a  trust  under  the  2d  subdivision, 
be  allowed  to  assign  his  interest,  when  if  the 
same  legacy  depend  on  a  trust  under  the  3d 
subdivision,  his  interest  can  in  no  manner  be 
disposed  of?  It  may  be  said  that  he  can  assign 
in  either  case,  because  it  is  a  trust,  the  payment 
of  a  sum  in  gross.  But  I  answer,  if  the  legacy 
depends  on  a  trust  for  the  receipt  of  rents  and 
profits,  the  beneficiary  carinot  assign.  It  is 
forbidden  by  the  63d  section.  The  last  clause 
of  that  section  was  not  added  for  the  purpose 
of  qualifying  the  first ;  but  for  more  abundant 
caution,  so  that  no  doubt  should  exist  as  to  the 
right  of  the  beneficiary  to  assign  where  the 
trusts  were  under  the  1st  or  2d  subdivision. 
Those  are  trusts  to  raise  and  pay  over  money 
in  gross  sums  ;  but  under  the  3d  subdivision, 
the  trust  is  to  receive  and  apply  rents  and 
profits. 

There  is  still  another  reason  why  a  valid  trust 
to  pay  legacies  cannot  be  created  under  the  3d 
subdivision.  Legatees  are  specially  provided 
for  by  the  3d  subdivision,  and  a  testator  cannot 
be  allowed  to  select  a  trust  from  one  specified 
class  and  direct  its  execution  in  the  mode  pre- 
scribed in  relation  to  trusts  of  another  class. 
The  Legislature  has  authorized  trusts  to  pay 
debts,  legacies  and  charges,  but  it  has  also  pre- 
scribed the  means  by  which  those  trusts  shall  be 
executed — the  sale  of  lands.  But  for  this  special 
authority  no  trust  whatever  in  relation  to  debts, 
legacies  *or  charges  could  be  created  ;  [*  1 62 
and  I  think  it  quite  clear  that  the  authority  must 
be  strictly  pursued,  or  all  will  be  void.  The 
testator  has  created  a  trust  to  pay  debts,  not 
by  the  sale  of  lands,  as  the  statute  directs,  but 
from  rents  and  profits.  That  is  not  a  trust  au- 
thorized by  law  and,  consequently,  cannot 
exist.  Sec.  45.  The  debts  must  be  paid— not 
because  the  testator  has  so  declared,  but  be- 
cause the  law  requires  it.  It  may  be  also,  that 
some  of  the  legacies  are  valid,  but  I  think  that 
none  of  them  can  be  paid  under  the  trusts  de- 
clared by  the  testator. 

I  have  before  examined  the  other  trusts  de- 
clared by  the  testator,  and  assigned  some  of 
the  reasons  why  I  think  them  invalid.  But  if 
the  views  that  have  been  suggested  in  relation 
to  a  trust  to  receive  and  pay  over  rents  and 
profits  are  correct,  there  is  then  another  and  a 
fatal  objection  to  every  trust  which  the  testa- 
tor has  attempted  to  create.  He  has  in  no  case 
and  for  no  purpose,  save  that  of  exchange  and 
re-investment,  authorized  the  sale  or  other  dis- 
position of  a  single  dollar  of  the  capital  of  his 
estate  during  the  term.  On  the  contrary,  the 
capital  is  to  be  kept  entire  until  the  final  dis- 
tribution, and  all  the  trusts,  whether  for  debts, 
legacies,  annuities,  advances,  marriage  por- 
tions or  the  like,  are  to  be  satisfied  from  rents 
and  profits — and  these  too  are  all  trusts  to  re- 
ceive and  pay  over.  There  is  no  case  where 
the  trustees  are  directed  to  receive  rents  and 
profits  and  apply  them  to  the  use  of  the  bene- 
ficiary. If  I  have  not  mistaken  the  law,  then 
upon  this  ground  alone,  every  trust  declared  in 
this  will  is  utterly  void. 

5.  Although  the  testator  did  not  in  terms, 
yet  he  did,  in  effect,  create  a  trust  for  the  accu- 
mulation of  the  rents  and  profits  of  his  estate; 
and  if  we  look  at  the  magnitude  of  the  estate, 
and  the  probable  amount  of  the  annual  charges 
on  the  fund,  it  cannot  be  doubted  that  the  es- 
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tate  would  at  the  least  be  doubled  in  value  by 
the  time  assigned  for  the  final  distribution. 
This  trust  has  already  been  declared  void  by 
the  Chancellor,  and  upon  such  satisfactory  rea 
sons  that  the  trustees  have  not  deemed  it  ex- 
pedient to  appeal  from  that  part  of  the  decree. 
As  no  attempt  has  been  made  to  sustain  the 
163*]  *provision  for  accumulation,  it  cannot 
be  necessary  to  examine  the  question. 

I  shall  dismiss  this  branch  of  the  case  with 
the  single  remark, that  although  there  were  sev- 
eral objects  or  purposes  in  the  mind  of  the  tes- 
tator which  would  have  authorized  the  crea- 
tion of  a  valid  express  trust,  yet,  in  my  opin- 
ion, no  such  trust  has  been  declared. 

II.  Is  the  power  of  alienation  suspended  dur- 
ing the  trust  term  ? 

In  the  consideration  of  this  question  I  shall 
assume  what  has  just  been  denied — that  the 
trust  is  valid  in  relation  to  some  or  all  of  the 
purposes  for  which  it  was  created,  and  the 
manner  in  which  it  was  declared;  and  then  the 
inquiry  is  presented,  whether  it  is  not  subject  to 
objection  on  the  ground  that  it  amounts  to  a 
perpetuity. 

The  article  of  the  statute  which  relates  to  the 
creation  and  division  of  estates,  has  not,  like* 
those  concerning  uses,  trusts  and  powers,  ab- 
rogated the  whole  structure  of  the  common 
law  on  that  particular  subject;  but  it  has,  nev- 
ertheless, introduced  many  new  provisions 
which  materially  modify  the  rules  of  the  com- 
mon law  in  relation  to  the  creation  and  divis- 
ion of  estates.  We  must  trace  those  changes 
which  have  been  made  by  the  new  code,  and 
so  construe  the  different  provisions  as  may  be 
best  calculated  to  attain  the  end  which  the  Leg- 
islature had  in  view. 

The  case  of  Coster  v.  Lorillard  has  settled 
that  the  prohibition  against  suspending  the  ab- 
solute power  of  alienation  contained  in  the  15th 
section  of  the  Statute  applies  as  well  to  present 
as  to  future  estates. '  "  Such  power  of  aliena- 
tion is  suspended  when  there  are  no  persons  in 
being  by  whom  an  absolute  fee  in  possession 
can  be  conveyed."  Sec.  14.  The  whole  estate 
is  devised  to  the  trustees.  They  are  to  manage 
it,  receive  the  rents  and  profits,  make  certain 
payments  and  advances  during  the  term,  and 
then  to  partition  the  residue  among  designated 
individuals.  They  have  no  power  to  sell  any 
part  of  the  estate  except  for  the  purpose  of 
making  investments  in  other  property  or  in 
different  places.  Clause  27.  A  power  to  ex- 
change one  piece  of  property  for  another.or  to 
sell  it  for  the  purpose  of  investing  the  proceeds 
164*]  in  a  different  manner,  *is  not  a  power 
to  aliene  the  estate  within  the  meaning  of  the 
statute.  The  property  newly  acquired  is  as 
much  a  part  of  the  estate  as  was  that  which 
was  given  for  the  purpose  of  effecting  the  ex- 
change or  making  the  new  investment.  As  the 
question  which  was  made  on  this  subject  by  the 
counsel  for  one  of  the  minors  was  distinctly 
abandoned  by  the  counsel  for  the  trustees,  I  do 
not  think  it  necessary  to  pursue  the  inquiry  any 
further. 

This,  then, was  not  a  trust  for  alienation, but 
one  of  the  opposite  character.  The  predomi- 
nant purpose  of  the  testator  was  to  preserve 
entire  the  capital  of  his  estate  until  the  end  of 
the  term.  Indeed,  he  intended  to  accomplish 
much  more  by  way  of  accumulations.  But  it 
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is  enough  for  the  present  purpose  that  the  tes- 
tator studiously  provided  that  not  a  single  dol- 
lar should  be  abstracted  from  the  capital  until 
the  end  of  the  term.  All  payments  and  ad- 
vances by  the  trustees,  not  excepting  the  debts 
of  the  testator, were  to  be  made  from  the  rents 
and  profits  of  the  estate. 

The  trust  was  for  the  receipt  of  the  rents  and 
profits  of  lands,  and  was  expressed  in  the  in- 
strument creating  the  estate.  The  65th  section 
declares  that '  'where  the  trust  shall  be  expressed 
in  the  instrument  creating  the  estate, every  sale, 
conveyance,  or  other  act  of  the  trustees  in  con- 
travention of  the  trust,  shall  be  absolutely 
void."  It  should  also  be  remembered,  the  whole 
legal  and  equitable  estate  is  vested  in  the  trust- 
ees, and  that  the  beneficiaries  take  no  estate  or 
interest  in  the  lands.  Sec.  60.  To  my  mind  noth- 
ing can  be  more  clear  than  that  the  estate  can- 
not be  aliened  during  the  continuance  of  the 
trust  term.  The  trustees  who  have  the  whole 
legal  and  equitable  estate,  cannot  convey,  be- 
cause it  would  be  an  act  "  in  contravention  of 
the  trust.  "  The  consent  of  the  beneficiary 
would  not  confer  the  right  to  sell.  It  would 
still  be  an  act,  not  in  accordance  with  but  in 
contravention  of  the  trust.  This  view  alone, 
disposes,  I  think,  of  the  whole  question.  There 
is  no  ingenious  contrivance  by  which  we  can 
get  rid  of  the  difficulty.  We  must  say  that  the 
estate  is  inalienable  during  the  term.or  the  stat- 
ute is  nothing  but  a  dead  letter. 

*But  if  we  go  beyond  the  trustees  [*165 
and  inquire  into  the  power  of  the  beneficiaries, 
the  difficulty  will  be  increased.  The  benefici- 
aries have  no  estate  or  interest  in  the  lands, but 
only  a  mere  right  to  enforce  the  performance 
of  the  trust  in  equity.  Sec.  60.  How,  then,  can 
they  aliene?  They  have  nothing  but  a  lawsuit 
to  sell,  and  that  can  hardly  be  called  a  market- 
able commodity.  But  this  is  not  all.  The  63d 
section  declares  that  "  No  person  beneficially 
interested  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  lands  can  assign  or  in  any  man- 
ner dispose  of  such  interest."  This  provision 
renders  the  question  almost  too  plain  for  dis- 
cussion. It  is  in  vain  to  seek  after  devices 
which  will  enable  the  beneficiaries  to  sell, when 
the  Legislature  has  said  they  cannot  assign  or 
in  any  manner  dispose  of  their  interest,  fhave 
before  remarked,  that  the  latter  clause  of  the 
63  section  does  not  qualify  the  first  clause  ;  it 
was  added  for  greater  caution,  so  that  no  doubt 
should  exist  as  to  the  right  of  a  person  to  as- 
sign who  was  interested  in  a  trust  for  the  pay- 
ment of  a  sum  in  gross.  Those  are  cases  under 
the  1st  and  2d  subdivisions  of  the  55th  section, 
where  a  trust  is  created  to  raise  a  gross  sum  for 
the  payment  of  a  debt,  legacy  or  charge.  They 
are  trusts  for  the  sale  of  lands — not  such  a  trust 
as  the  testator  has  created,  for  the  receipt  of 
rents  and  profits.  It  should  also  be  observed 
that  the  last  clause  of  the  63d  section  does  not, 
like  the  first,  specify  a  trust  "  for  the  receipt 
of  the  rents  and  profits  of  land."  As  to  such 
a  trust  the  provision  is  without  any  qualifica- 
tion— the  beneficiary  cannot  assign. 

If  I  am  mistaken  in  the  construction  of  the 
63d  section,  there  is  still  an  insuperable  diffi- 
culty in  the  way  of  any  sale  by  the  beneficia- 
ries. Some  of  them  are  to  receive,  not  any  sum 
in  gross,  but  an  indefinite  amount,  which  de- 
pends entirely  on  the  discretion  of  the  trustees. 
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But  if  we  look  only  to  the  annuities — the  ground 
on  which  the  trustees  principally  rely — the  dif- 
ficulty still  remains.  A  life  annuity  is  not  "  a 
sum  in  gross"  within  the  meaning  of  the  stat- 
ute. 

There  are,  I  think,  two  insuperable  objec- 
tions in  the  way  of  any  alienation  of  the  estate 
during  the  continuance  of  the  trust.  First,  the 
trustees  who  have  the  whole  interest  cannot 
166*]*sell, because  it  would  be  an  act  in  con- 
travention of  the  trust;  and  second,  the  benefi- 
ciaries cannot  aliene  for  the  reason  that  they 
have  nothing  to  sell,  and  the  further  reason 
that  the  statute  has  forbidden  it.  If  there  could 
be  any  doubt  on  this  point,  the  question  was 
expressly  decided  in  the  case  of  Coster  v.  Lor- 
UUird;  and  the  maxim  stare  deci»is  ought  to  gov- 
ern on  the  present  occasion.  Litigation  can 
never  be  repressed,  nor  can  the  rights  of  prop- 
erty ever  be  secure,  if  this  court  of  the  last  re 
sort  departs  from  its  own  solemn  adjudica- 
tions. 

III.  As  the  power  of  alienation  is  suspended 
during  the  continuance  of  the  trust,  the  next 
inquiry  is, whether  the  trust  term  is  limited  ac- 
cording to  law. 

"The  absolute  power  of  alienation  shall  not 
be  suspended  by  any  condition  or  limitation 
whatever  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  be- 
ing at  the  creation  of  the  estate."  Sec.  15. 
There  is  a  single  exception  to  the  rule,  but  it 
does  not  affect  this  question.  The  death  of  the 
testator  is  the  time  when  the  estate  was  creat- 
ed. Sec.  41.  The  testator,  after  annoucing  his 
purpose  of  confiding  the  care  and  management 
of  his  estate  to  trustees,  declares  "that  this 
trust  shall  continue,  and  that  the  final  division 
of  my  estate  shall  not  take  place  until  the 
youngest  of  my  children  and  grandchildren 
living  at  the  date  of  this  my  will,  and  attaining 
the  age  of  twenty-one  years,  shall  have  attained 
that  age."  He  had  at  that  time  13  children  and 
grandchildren  who  were  minors,  the  oldest  of 
whom  was  his  daughter,  Mrs.  Barker, who  was 
of  the  age  of  18  years  and  10  months,  and  the 
youngest  was  his  grandchild,  William  Augus- 
tus James.who  was  11  months  and  20  days  old 
when  the  testator  died.  The  other  minors  were 
of  different  ages, between  one  and  18  years.  If 
William  Augustus  James  lives  to  attain  the  age 
of  21,  the  term  will  continue  20  years  and  10 
days. 

It  is  said  that  the  limitation  of  the  term  is 
void  for  uncertainty — that  the  period  at  which 
it  can  be  ascertained  that  the  term  has  ended 
may  overrun  the  period  at  which  it  may  in  fact 
terminate.  The  objection  takes  it  for  granted 
167*]  that  *the  term  can  only  end  with  the 
minority  of  some  one  of  the  children  and  grand 
children  included  in  the  class;  and  then  it 
would  be  true  that  the  term  might  terminate 
many  years  before  the  fact  could  be  ascertained. 
For  example:  Mrs.  Barker  attained  the  age  of 
21  in  the  year  1835.  If  all  the  other  minors 
but.  William  Augustus  should  die  under  age, 
and  then  he  should  die  just  before  he  attained 
the  age  of  21,  the  trust  term  would,  upon  the 
hypothesis  of  the  counsel,  have  ended  when 
Mrs.  Barker  attained  her  full  age,  and  yet  that 
fact  could  not  be  ascertained  until  17  years 
afterwards,  on  the  death  of  William  Augus- 
tus. But  I  think  the  term  may  end  by  death  as 
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well  as  the  lapse  of  time,  and  that  in  the  example 
already  given,  the  term  did  not  end  when  Mrs. 
Barker  attained  the  age  of  21, but  will  continue 
to  and  end  on  the  death  of  William  Augustus. 
In  other  words,  the  term  will  continue  so  long 
as  any  one  of  the  class  shall  remain  a  minor, 
and  will  terminate  when  the  last  minority  shall 
cease,  whether  that  happen  by  death  or  the 
lapse  of  time.  Upon  this  construction  there  is 
no  such  uncertainty  about  the  limitation  of 
the  term  as  will  render  the  trust  void  on  that 
ground. 

It  has  not  been  contended  that  this  was  an 
absolute  term  of  20  years  and  10  days,  but  it 
is  argued  that  it  may  end  before  that  time  in 
case  of  the  death  of  some  or  all  of  the  minors 
before  they  attain  the  age  of  21  years. 

The  term  as  limited  by  the  testator  and 
qualified  bylaw,  depended  in  part  on  time  and 
in  part  on  the  continuance  of  life.  It  might 
continue  20  years  and  10  days  if  William  Au- 
gustus, the  youngest  minor,  so  long  lived,  or 
it  might  end  at  any  earlier  period  on  the  death 
of  all  or  some  portion  of  the  persons  named  in 
the  class.  It  might  end  with  the  death  of  all 
the  minors  before  any  of  them  attained  the  age 
*>f  21  years,  or  it  might  end  after  one,  two  or 
more  of  the  number  attained  the  age  of  21,  by 
the  death  of  tlie  remaining  minors  under  that 
age.  The  term  was  limited  by  the  continuance 
of  minorities,  but  as  those  minorities  might 
cease  by  death  as  well  as  the  lapse  of  time,  it 
necessarily  depended  in  part  on  the  contin- 
uance of  life.  It  was  a  term  which  could  not 
exceed  20  years  and  10  *days,  but  [*168 
which  might  be  determined  at  any  earlier  period 
on  the  death  of  one,  two,  three  or  all  of  the 
minors.  There  is  no  possible  form  in  which 
the  case  can  be  fairly  stated  without  showing 
that  the  duration  of  the  term  depended  on  lives, 
and  as  there  were  13  minors  in  the  class,  it  de- 
pended on  more  than  2  lives.  This  trust,  then, 
might  continue  and  the  power  of  alienation  be 
suspended  for  a  longer  period  than  the  statute 
allows. 

I  do  not  perceive  that  this  difficulty  can  be 
obviated  in  any  of  the  modes  which  were  urged 
upon  our  consideration.  The  continuance  of 
the  trust  does  not  depend  upon  the  minorities 
of  the  youngest  child  and  the  youngest  grand- 
child in  the  class;  nor  does  it  depend  on  the 
minority  of  the  youngest  person  in  the  class. 
If  it  did,  only  2  lives  in  the  former  case,  and 
one  in  the  latter,  would  be  involved  in  the 
term.  But  the  testator  has  directed  that  the 
trust  shall  continue  "until  the  youngest  of  my 
children  and  grandchildren,  living  at  the  date 
of  this  my  will, and  attaining  the  age  of  twenty- 
one  years,  shall  have  attained  that  age. "There 
is  but  one  class  of  minors,  and  the  trust  is  to 
continue — not  until  the  youngest  in  the  class 
attains  his  full  age,  but  until  the  youngest  at- 
taining the  age  of  21,  shall  have  attained  that 
age.  In  other  words,  the  term  does  not  depend 
on  the  minority  of  the  youngest  in  the  class, 
but  on  the  minority  of  the  youngest  who  shall 
attain  the  age  of  21  years.  This  may  be  ren- 
dered more  plain  by  supposing  that  William 
Augustus,  the  youngest  minor,  had  died  im- 
mediately after  the  testator.  The  term  would 
not  have  ended  with  his  life,  but  would  con- 
tinue until  the  next  longest  minority  should 
cease.  And  if  the  3  youngest  minors,  which 
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will  include  the  youngest  child  and  the  young- 
est grandchild,  were  both  to  die  the  present 
year,  the  term  would  not  end  with  their  lives, 
but  would  continue  until  the  next  longest 
minority  should  be  determined.  The  testator 
evidently  intended  that  the  trust  should  con- 
tinue so  long  as  any  one  of  the  class  should  re- 
main a  minor.  And  if  this  was  his  obvious 
intent.much  as  we  may  regret  the  consequences 
which  must  follow,  I  do  not  think  that  we  can 
remodel  the  term  for  the  purpose  of  making  it 
1O9*J  *conformable  to  law.  If  the  testator 
hud  created  several  estates,  some  of  which  were 
well  limited  and  others  not,  the  good  might 
stand  while  the  bad  must  fall.  If  there  be  an 
estate  to  A  for  life,  remainder  to  B  for  life, 
remainder  to  C  for  life,  with  a  contingent  re- 
mainder over  in  fee,  the  first  two  life  estates 
would  be  good,  notwithstanding  the  invalidity 
of  the  life  estate  of  C.  But  the  trustees  have 
only  one  estate  If  that  is  not  well  limited, we 
cannot  cut  it  up  into  parcels,  and  declare  it 
good  in  part  and  bad  for  the  residue.  No  pre- 
cedent for  such  a  proceeding  has  fallen  under 
my  observation.  The  term  is  entire.  If  it  sus- 
pends the  power  of  alienation  for  too  long  a 
period,  it  is  wholly  void. 

The  argument  most  strongly  urged  in  sup- 
port of  the  term,  was,  that  at  the  common  law 
there  were  two  rules  in  relation  to  perpetuities, 
and  that  the  absolute  power  of  alienation  might 
be  suspended  ei'her  for  a  moderate  term  of 
years  without  reference  to  lives,  or  for  a  life 
or  lives  in  being  and  21  years  and  a  fraction 
over;  and  then  it  was  said  that  our  statute  had 
modified  the  last  rule,  without  touching  that 
in  relation  to  a  moderate  term  of  years.  I  shall 
not  go  over  with  the  cases  referred  to  by  the 
counsel  in  support  of  this  doctrine,  although 
I  have  read  them  with  some  attention.  At  one 
period  of  the  English  common  law,  the  power 
of  alienation  was  almost  wholly  unrestrained; 
and  although  perpetuities  were  afterwards  in- 
troduced,and  finally  obtained  a  partial  triumph, 
they  were  always  regarded  with  jealousy  by 
the  courts,  and  the  judges  resorted  to  the  most 
subtle  constructions  and  artful  devises  to  pre- 
vent the  tying  up  of  estates.  When  an  estate 
was  given  to  a  man  and  the  heirs  of  his  body, 
thus  creating  what  was  afterwards  denom- 
inated an  estate  tail,  the  courts  held  that  this 
was  an  estate  upon  condition,  and  that  as  soon 
as  the  donee  had  any  issue  born,  the  condition 
was  performed, and  the  estate  might  be  aliened. 
This  construction  was  attacked  and  overthrown 
by  the  Statute  of  Westminster  the  second, 
which  enacted  that  the  will  of  the  donor  should 
be  observed.  By  this  statute  the  aristocracy 
17O*]  *gained,  for  a  time,  a  complete  victory 
over  the  judges,  and  for  nearly  two  centuries 
afterwards,  alienation  might  be  suspended  to 
an  almost  unlimited  extent  The  evils  which 
resulted  from  thus  fettering  inheritances  finally 
induced  the  courts  to  sanction  common  recov- 
eries— a  kind  of  pious  fraud — by  which  the 
estate  was  restored  to  its  alienable  quality, and 
the  will  of  the  donor  as  well  as  the  Statute  of 
Westminster  were  defeated. 

Executory  devises  are  an  innovation  upon 
the  ancient  common  law,  and  were  not  finally 
sanctioned  without  a  struggle.  At  first  it  was 
held  that  an  executory  devise  would  be  void 
which  suspended  the  power  of  alienation  for 
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more  than  one  life  in  being.  Afterwards  2  or 
3  lives  were  allowed,  and  finally  it  was  settled 
that  alienation  might  be  suspended  for  any 
number  of  lives  in  being.  To  this  was  added 
an  absolute  term  of  21  years  and  the  usual 
period  of  gestation.  It  was  while  the  courts 
were  in  doubt  and  uncertainty  about  the  prop- 
er limitation,  and  the  rule  was  fluctuating  and 
unsettled,  that  some  of  the  cases  speak  of  a 
reasonable  or  moderate  term  of  years.  Since 
that  period  we  find  no  trace  in  the  books  of  this 
doctrine  of  a  moderate  term  of  years.  It  was 
once  allowed,  it  is  true,  but  it  was  while  the 
courts  were  unsettled  about  what  they  would 
sanction  and  what  they  would  reject.  So,  too, 
at  one  period,  the  rule  was  a  single  life  in  being, 
and  there  would,  in  my  judgment,  be  about 
as  much  propriety  in  saying  that  this  formed 
a  third  rule  of  the  common  law  in  relation  to 
perpetuities  as  there  is  in  saying  that  there  are 
two  rules  on  that  subject.  There  have  been 
different  rules  at  different  periods.  This,  like 
other  branches  of  the  common  law,  has  gone 
through  many  modifications;  but  at  the  time 
our  statute  was  passed  there  was  but  one  rule; 
alienation  might  be  suspended  for  any  number 
of  lives  in  being  and  21  years  and  a  fraction 
over;  and  this  rule  the  statute  has  modified. 

But  let  it  be  granted  that  there  were  2  or  even 
20  common  law  rules.  The  Legislature  has 
given  one  and  only  one  rule  on  this  subject,  and 
every  other  or  different  rule  is  necessarily  ab- 
rogated. Let  it  be  granted  that  the  common 
*law  allows  a  term  without  reference  [*171 
to  lives.  Any  absolute  term,  however  moder- 
ate, may  last  through  many  lives.  Then  comes 
the  statute  and  says  the  absolute  power  of  alien- 
ation shall  not  be  suspended  for  more  than  2 
lives,  and  this  shall  not  be  done  by  any  limita- 
tion or  condition  whatever.  What  then  be- 
comes of  the  moderate  term  of  years  ?  It  is 
abrogated.  We  cannot  hold  otherwise  without 
repealing  the  statute. 

Another  argument  in  support  of  the  trust  is, 
that  alienation  may  be  suspended  upon  any 
event  which  will  certainly  happen  at  a  period 
within  the  ordinary  duration  of  human  life  ; 
and  tables  showing  the  probable  value  of  life 
were  referred  to.  This  argument  does  not  dif- 
fer materially  from  the  one  which  has  just  been 
considered.  I  think  it  a  sufficient  answer  that 
it  sets  up  a  different  rule  from  that  which  the 
Legislature  has  prescribed.  Whether  the  best 
method  has  been  adopted  for  measuring  the 
suspense  of  alienation,  is  not  the  question  to 
be  decided.  The  statute  has  given  lives  as  the 
measure,  and  nothing  else.  If  we  depart  from 
that  standard,  we  depart  from  the  law,  and 
instead  of  carrying  into  effect  the  declared  will 
of  the  Legislature,  we  put  ourselves  in  their 
place,  and  make  instead  of  administering  the 
law. 

It  is  also  said  that  as  the  statute  has  given 
lives  as  the  rule,  and  as  the  greater  includes 
the  less,  we  may,  at  all  events,  take  any  por- 
tion of  human  life  as  minority  and  suspend 
alienation  during  that  period.  If  the  testator 
had  limited  the  trust  upon  2  minorities,  the  ar- 
gument would  have  been  very  satisfactory,  for 
then  the  trust  could  not  extend  beyond  2  lives. 
But  he  has  created  a  trust  which  is  to  continue 
through  13  minorities,  and  that  may  amount 
to  as  many  lives.  The  question  is — not  wheth- 
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er  the  trust  probably  will,  but  whether  it  can 
transgress  the  statute  rule.  It  must  be  so  limit- 
ed in  point  of  duration  that  it  cannot  in  any 
event  exceed  2  lives;  otherwise,  it  is  void  iu  its 
creation.  There  is  no  way  in  which  we  can 
give  effect  to  the  statute  but  by  adhering  strict- 
ly to  the  measure  of  duration  which  it  pre- 
scribes. The  utmost  limit  for  which  alienation 
172*]  *may  be  suspended  must  be  measured 
by  lives,  and  there  can  be  only  2  lives.  The 
lives  must  be  designated.  This  may  be  done, 
either  by  naming  two  persons  in  particular,  or 
else  by  describing  a  class  of  persons  and 
bounding  the  suspense  of  alienation  by  the 
lives  of  the  first  2  who  shall  die  out  of  the  class. 
If  the  last  2  lives  are  taken,  it  is  obvious  that 
the  suspense  will  continue  for  as  many  lives  as 
there  are  persons  in  the  class.  The  limitation 
may  be  for  a  shorter  period  than  2  lives  ;  it, 
may  be  for  a  single  life.  The  estate  may  also 
be  limited  so  as  to  depend  on  some  event 
besides  life  ;  as  an  estate  to  A  for  10  years  if 
B  and  C  or  either  of  them  shall  so  long  live. 
Here  the  estate  may  determine  either  by  the 
lapse  of  the  10  years,  cr  by  the  death  of  B  and 
C,  but  it  can  in  no  event  exceed  two  designated 
lives.  So  an  estate  during  the  minority,  wid- 
owhood or  other  stage  of  existence,  through 
which  two  individuals  may  pass,  would  be 
good,  because  it  could  not,  by  any  possibility, 
extend  beyond  two  designated  lives.  But  life 
must  in  some  form  enter  into  the  limitation. 
No  absolute  term,  however  moderate  or  how- 
ever short,  can  be  maintained  ;  and  no  uncer- 
tain term,  the  utmost  limit  of  which  is  not 
bounded  by  lives,  can  be  sustained.  In  short, 
the  statute  has  said  that  alienation  shall  not  be 
suspended  beyond  2  lives,  by  any  limitation  or 
condition  whatever,  and  any  disposition  which 
may  work  a  larger  suspense,  must  be  utterly 
void. 

We  cannot  model  this  will  for  the  purpose 
of  obviating  the  difficulty.  The  testator  has 
not  said  that  the  trust  shall  cease  on  the  death 
under  age,  of  one,  two,  three  or  any  other  num- 
ber of  the  minors  ;  and  we  have  no  authority 
to  say  it  for  him.  We  know  not  which  two  of 
the  class  he  would  have  selected,  or  whether 
indeed  he  would  have  rested  the  term  on  any  2 
lives  in  the  class.  He  might  have  created  a  trust 
for  the  lives  of  2  other  persons;  and  if  the  term 
had  been  for  the  longest  of  the  13  minorities, 
provided  A  and  B  or  either  of  them  should  so 
long  live,  it  would  have  been  a  valid  trust  so 
far  as  relates  to  the  suspense  of  alienation.  It 
could  in  no  event  continue  beyond  the  2  desig- 
nated lives,  and  might  terminate  sooner  by  the 
1 73*]  ceasing  of  *all  the  minorities.  But  the 
2  lives  which  the  testator  might  have  selected 
may  have  fallen  already.  Those  candles  may 
have  burnt  out.  I  know  of  no  legal  principle 
upon  which  we  can  remold  the  work  of  the 
testator.  If  he  has  created  a  trust  which  may 
suspend  the  power  of  alienation  for  too  long  a 
period,  we  can  do  nothing  but  adopt  the  lan- 
guage of  the  statute  and  declare  it  "void  in 
its  creation."  The  same  question  in  substance 
was  before  the  court  in  the  case  of  Coster  v. 
Lorillard.  There  the  trust  was  to  continue 
for  12  lives,  and  the  whole  disposition  was  de- 
clared void. 

Under  this  branch  of  the  case,  I  must  notice 
the  argument  that  the  trust  to  pay  legacies  and 
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annuities  is  valid  under  the  2d  subdivision  of 
the  55th  section;  and  inasmuch  as  trusts  under 
that  subdivision  are  not  in  terms  subjected  to 
the  rules  prescribed  in  the  1st  article  against 
perpetuities,  it  is  no  objection  to  this  trust,  so 
far  as  it  relates  to  legacies  and  annuities,  that 
the  power  of  alienation  may  be  suspended  be- 
yond 2  lives.  This  is  a  bold  argument  and  one 
that  fully  meets  the  difficulty.  It  supposes 
that  the  Legislature  has  failed  in  the  effort  to 
control  perpetuities,  and  that  by  a  trust  for 
paying  annuitants,  the  power  of  alienation  may 
be  suspended  for  an  unlimited  period. 

Under  another  branch  of  the  case  I  have  al- 
ready remarked  that  the  testator  did  not  at- 
tempt to  create  a  trust  under  the  2d  subdivis- 
ion; but  that  he  intended  to  create  a  trust  to. 
receive  rents  and  profits,  which  if  valid  for  any 
purpose,  must  fall  under  the  3d  subdivision. 
I  have  also  expressed  the  opinion  that  a  valid 
trust  to  receive  rents  and  profits  cannot  be  cre- 
ated under  the  2d  subdivision.  But  if  that 
opinion  is  not  well  founded,  I  think  the  ground 
assumed  by  the  counsel  cannot  be  maintained. 
The  right  to  create  a  trust  to  receive  rents  and 
profits  is  not  in  terms  conferred  by  the  2d  sub- 
division, and  if  it  can  be  made  out  by  argument 
and  inference,  it  will  still  be  a  trust  falling 
within  the  very  letter  of  the  3d  subdivision, 
and  which  is  expressly  subjected  to  the  rules 
prescribed  in  the  1st  article  against  perpetuities. 
If  the  same  description  of  trust  may  be  created 
under  two  different  branches  of  the  statute,  I 
think  it  enough  that  the  Legislature,  when  they 
treat  in  terms  of  a  *trust  to  receive  [*174 
rents  and  profits,  have  expressly  limited  the 
period  beyond  which  alienation  shall  not  be 
suspended. 

But  there  are  other  and  I  think  conclusive 
answers  to  the  argument.  The  Legislature  has 
spoken  more  than  once  on  this  subject,  and 
there  is  no  device  by  which  a  perpetuity  can 
be  maintained.  The  last  clause  to  each  of  the 
3d  and  4th  subdivisions  of  the  55th  section  was 
wholly  unnecessary.  It  was  added  from  an 
excess  of  caution,  and  to  prevent  the  possible 
supposition  that  a  perpetuity  might  be  created 
by  means  of  a  trust.  It  was  enough  that  the- 
statute  had  once  declared  that  the  absolute 
power  of  alienation  should  not  be  suspended 
beyond  a  specified  period,  and  that  this  should 
not  be  effected  by  any  limitation  or  condition 
whatever.  But  this  is  not  all.  The  36th  sec- 
tion expressly  provides  that  dispositions  of  the 
rents  and  profits  of  lands  shall  be  governed  by 
the  rules  established  in  relation  to  future  es- 
tates. This  alone  covers  the  whole  ground. 
It  extends  to  every  disposition  of  rents  and 
profits  without  any  reference  to  the  purpose  to 
which  they  are  to  be  applied,  and  it  reaches 
every  trust  which  the  testator  has  attempted  to 
create. 

Having  disposed  of  the  first  branch  of  the 
case,  which  relates  to  the  validity  of  the  trust, 
nothing  remains  but  to  inquire  :  * 

Second.  Whether  any  part  of  the  will  can 
be  carried  into  effect  under  the  doctrine  of 
powers. 

The  58th  section  of  the  Statute  declares. that 
"where  an  express  trust  shall  be  created  for 
any  person  not  enumerated  in  the  preceding 
sections,  no  estate  shall  vest  in  the  trustees;  but 
the  trust,  if  directing  or  authorizing  the  per- 
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formance  of  any  act  which  may  be  lawfully 
performed  under  a  power,  shall  be  valid  as  a 
power  in  trust,  subject  to  the  provisions  in  re- 
lation to  such  powers  contained  in  the  third 
article  of  this  title."  It  will  be  observed  that 
an  express  trust  can  only  be  valid  as  a  power 
in  trust,  where  it  is  created  for  a  purpose  not 
enumerated  in  the  preceding  sections.  Trusts 
to  pay  debts,  legacies  and  charges,  had  been 
previously  enumerated.  So,  also,  had  been 
trusts  to  receive  the  rents  and  profits  of  lands 
and  apply  them  to  the  use  of  any  person,  and 
a  like  trust  for  the  purpose  of  accumulation.  As 
1 7o*J*to  any  and  all  of  those  trusts.they  must 
stand  or  fall  as  express  trusts  under  the  55th 
section,  and  cannot  be  carried  into  effect  under 
the  doctrine  of  powers.  The  language  of  the 
statute  is,  I  think,  too  plain  and  explicit  on 
this  point  to  admit  of  any  serious  doubt.  You 
may  create  express  trusts  for  certain  specified 
purposes,  which  shall  be  valid,  and  be  carried 
into  effect  as  trusts — not  as  powers  in  trust. 
But  if  you  create  an  express  trust  for  any  oth- 
er purpose,  it  may  in  certain  cases  be  valid  as 
a  power  in  trust. 

It  is  a  matter  of  no  moment  that  the  testator 
has  failed  to  create  any  valid  trust  for  the  pay- 
ment of  debts,  legacies  or  charges,  or  for  the 
receipt  of  rents  and  profits.  It  is  enough  that 
those  are  purposes  for  which  a  good  trust 
might  have  been  created,  and  no  provision  for 
those  purposes  can  be  valid  as  a  power  in  trust. 
This  covers  all  the  objects  for  which  the  estate 
was  devised  to  the  trustees,  except  that  of  mak- 
ing partition  at  or  near  the  end  of  the  trust  term. 
Is  this  valid  as  a  power  in  trust?  That  inquiry 
in  my  view  of  the  subject,  is  all  that  remains 
of  this  case. 

It  cannot  be  necessary  to  go  through  with 
the  new  nomenclature  of  powers  contained  in 
the  statute  for  the  purpose  of  proving  that  a 
valid  power  may  be  granted  to  make  partition. 
But  the  time  when  the  power  is  to  be  executed 
may  be  very  material  to  its  validity.  There  are 
no  means  by  which  alienation  can  be  suspend- 
ed beyond  the  period  prescribed  in  the  first  ar 
ticle;  and  we  shall  find,  I  think,  the  same  dif- 
ficulty on  that  point,  when  the  case  is  exam 
ined  under  the  doctrine  of  powers,  that  was 
presented  when  considering  it  as  an  express 
trust  under  the  55th  section.  The  power  can 
only  be  executed  at  the  time  and  in  the  man- 
ner prescribed  by  the  testator.  Although  the 
trust  falls  to  the  ground,  the  time  and  manner 
of  executing  the  power  still  remain.  By  the 
will,  the  final  distribution  is  to  be  made  and 
the  conveyances  executed  "at  the  expiration  of 
the  period  herein  prescribed  for  the  continu- 
ance of  the  trust."  It  can  only  be  done  when 
all  the  minorities  shall  have  ceased;  and  if  no 
one  can  in  the  meantime  convey  an  absolute 
fee  in  the  land,  then  we  have  already  seen  that 
the  power  of  alienation  is  suspended  for  along- 
176*]  er  period  than  *the  statute  allows.  The 
inquiry  then  will  be,  who  can  aliene  during  the 
term?  It  should  be  observed  that  the  power 
of  alienation  is  suspended  unless  there  are  per-  ; 
sons  in  being  by  whom  an  absolute  fee  in  pos-  i 
session  can  be  conveyed.  Sec.  14.  It  must  be 
an  absolute,  not  a  conditional  fee.  nor  one 
which  is  liable  to  be  defeated  by  any  possible 
contingency.  It  must  not  be  an  estate  in  ex- 
pectancy, but  an  absolute  fee  in  possession.  I 
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think  it  quite  clear  that  such  an  estate  cannot 
be  created  in  the  lands  of  the  testator,  either  at 
this  time  or  at  any  other  period  during  the 
term.  If  all  mankind  were  to  unite  in  the  con- 
veyance, the  object  coi^ld  not  be  effected. 

The  trust  having  failed,  the  estate  descended 
to  and  vested  in  the  heirs  at  law  of  the  testator 
subject  to  be  devested  by  the  execution  of  the 
power.  Sees.  58,  59.  The  heirs  can  aliene  their 
interest,  but  that  is  only  an  interest  for  a  term 
of  years,  which  will  be  devested  on  the  ceas- 
ing of  the  minorities  and  the  execution  of  the 
power.  Or  if  we  suppose  them  technically 
seised  of  the  fee,  it  is  not  an  absolute  but  a 
qualified  fee,  which  will  be  defeated  at  the  ex 
piration  of  the  term.  Who,  then,  can  convey 
the  residue  of  the  estate?  Can  the  7  children 
and  2  grandchildren  who  are  to  take  the  8i 
shares  of  the  final  distribution?  In  the  first 
place,  I  doubt  whether  they  take  any  estate 
under  the  will  until  the  actual  execution  of  the 
power.  But  if  we  may  regard  their  interest 
under  the  power  as  an  estate  in  the  lands.they 
have  then,  I  think,  contingent  remainders  for 
life  limited  on  a  term  of  years.  If  they  were 
by  the  will  to  take  absolutely  under  the  power, 
the  mere  uncertainty  as  to  their  living  until 
the  time  when  it  is  to  be  executed,  would  not 
render  the  remainders  contingent.  They  would 
be  vested  in  interest  although  they  might  nev- 
er vest  in  possession.  But  the  persons  who- 
may  take  under  the  power  have  as  yet  no  fixed 
interest.  It  is  not  only  undetermined  what  por- 
tion of  the  estate,  if  any,  they  will  be  entitled 
to  receive — whether  one  twelfth  part  each  or  a 
smaller  quantity — but  whether  they  will  ever 
be  entitled  to  anything  depends  on  a  contin- 
gent event — the  decision  which  the  trustee* 
shall  make  at  the  end  of  the  term  in  relation  to- 
moral  character.  Until  that  decision  is  made, 
it  is  impossible  to  say  that  they  *have  j^*177 
any  certain  interests  which  must  vest  in  pos- 
session if  they  live  until  the  time  prescribed 
for  the  execution  of  the  power.  It  is  not  now 
certain,  nor  can  it  be  during  the  term,  that 
they  will  ever  have  a  right  to  the  future  enjoy- 
ment of  the  estate. 

But  whether  the  remainders  are  vested  or 
not,  the  nine  children  and  grandchildren  can 
only  convey  such  interest  as  they  may  possibly 
take  under  the  power;  that  is,  only  a  life  estate 
in  each;  and  the  question  still  recurs,  who  can 
convey  the  residue  of  the  fee?  The  persons 
who  are  to  take  the  ultimate  fee  may  be  and 
many  of  them  probably  are  yet  unborn.  They 
may  not  be  born  during  the  term,  nor  until  an 
indefinite  period  afterwards. 

For  the  purpose  of  illustration,  let  us  take 
the  case  of  Augustus  James.  If  he  die  during 
the  term,  his  share  is  to  be  conveyed  to  his 
heirs  at  law.  Clause  39.  This  Will  include 
not  only  his  present  children,  but  such  as  may 
be  born  before  his  death  ;  and  if  any  of  his 
children  should  die  before  him,  leaving  issue, 
will  include  such  issue.  Again  ;  should  Au- 
gustus die  during  the  term,  leaving  no  lineal 
descendant,  his  share  would  in  that  case  go  to 
his  collateral  relations,  some  of  whom  may  be 
yet  unborn.  Another  case  may  be  put  :  If  Au- 
gustus die  during  the  term,  leaving  any  child 
who  was  living  at  the  death  of  the  testator, 
such  child  is  to  take  only  a  life  estate  under  the 
power.  Clauses,  39,  44.  Then  all  the  conse- 
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•quences  may  follow  which  I  am  about  to  men- 
tion as  depending  on  the  event  that  Augustus 
shall  survive  the  term.  I  might  stop  here,  and 
it  would  be  impossible  not  to  see  that  events 
may  happen  which  would  defeat  any  convey- 
ance which  could  be  made  of  the  estate.  But 
let  us  suppose  that  Augustas  lives  until  the 
time  prescribed  for  the  execution  of  the  power, 
and  that  he  will  then  be  entitled  to  take  one 
share  under  it.  He  will  have  a  life  estate  in  the 
share  with  power  to  devise  the  same  in  fee  to 
his  lineal  descendants,  in  such  manner  or  pro- 
portions as  he  may  think  proper.  Clause  44. 
This  power  of  appointment  not  only  includes 
all  his  children  now  living,  but  such  as  may  be 
born  during  or  after  the  end  of  the  term  ;  and 
178*]  *it  includes  all  his  unborn  grandchil 
dren  or  other  more  remote  posterity  that  may 
be  living  at  the  time  of  his  death.  It  follows, 
beyond  all  room  for  question,  that  the  fee  in  his 
share  cannot  be  conveyed  during  the  term,  nor 
within  any  definite  period  afterwards.  Again, 
suppose  Augustus  dies  after  partition  made, 
without  executing  the  power  of  appointment. 
His  share  is  then  to  go  to  those  who  would  take 
under  the  Statute  of  Descents.  Clause  44.  This 
•will  include  all  his  posterity,  however  remote, 
that  may  be  born  during  his  life  ;  and  if  he 
leave  no  lineal  descendants,  the  share  will  then 
go  to  his  collateral  relations,  which  may  in 
•elude  persons  yet  unborn,  and  who  may  not  be 
born  within  50  years. 

Without  proceeding  further,  nothing  can  be 
more  clear  than  that  an  absolute  fee  cannot  now 
be  conveyed  in  the  share  of  Augustus.  It  could 
not  be  effected  if  all  mankind  were  to  join  in 
the  conveyance ;  and  the  estate  is  so  limited 
that  the  same  consequences,  will,  in  all  prob- 
ability, exist,  not  only  through  the  term,  but 
long  after  it  is  ended.  Although  it  is  in  the 
highest  degree  probable  that  the  power  of  alien- 
ation  will  be  suspended  beyond  the  term,  yet 
the  invalidity  of  the  devise  does  not  depend 
upon  that  probability.  On  the  contrary,  if  the 
estate  is  so  limited  that  by  any  possibility  the 
power  of  alienation  may  be  suspeaded  beyond 
the  statute  rule,  the  limitation  is  void.  In  other 
words,  the  estate  must  be  so  limited  that  some 
person  or  persons  in  being  can  convey  an  abso- 
lute fee  in  possession  within  the  duration  of  2 
lives  ;  otherwise,  the  limitation  is  void  in  its 
creation.  Sees.  14,  15. 

We  have  already  seen  that  the  term  is  too 
long — that  it  depends  on  more  than  2,  to  wit: 
13  lives.  If  the  trusts  are  void  on  that  ground, 
so  also  must  be  the  power  in  trust.  The  par- 
ticular limitation  or  condition  by  which  alien- 
ation is  suspended — whether  by  a  trust  or  a 
power — can  be  a  matter  of  no  moment.  The 
statute  says  it  shall  not  be  done  by  any  limita- 
tion or  condition  whatever.  This  is  strong  Ian 
guage,  but  it  is  the  language  of  the  law.  We 
<;annot  avoid  it  by  construction — we  cannot 
179*]  pass  it  by  unnoticed — *we  must  .see,  in 
this  and  all  other  cases,  that  it  is  carried  into 
full  effect. 

The  power  in  trust  cannot  properly  be  re- 
garded as  a  mere  incumbrance  on  the  land. 
Where  there  is  a  judgment,  mortgage,  or  other 
charge  of  like  nature,  the  incumbrance  may  be 
extinguished  by  payment  or  a  release.  The 
owner  of  the  land,  by  uniting  with  the  incum- 
brance creditor,  may  convey  an  absolute  fee  in 
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possession  ;  but  the  power  under  which  the 
trustees  are  to  make  partition  and  convey,  Is  a 
power  to  create  an  estate.  The  property  of  the 
testator  goes  to  his  heirs  at  law,  as  tenants  in 
common  in  equal  shares  until  the  time  arrives 
for  making  partition.  Then  by  the  execution 
of  the  power,  the  estate  of  the  heirs  will  be  de- 
vested,  and  such  of  the  beneficiaries  as  have 
not  forfeited  their  shares  will  take  new  estates 
in  severally.  What  kind  of  fee  can  be  conveyed 
so  long  as  a  power  exists  by  which  it  may  be 
utterly  defeated.  It  surely  is  not  an  absolute 
fee. 

The  power  by  which  the  new  estates  are  to 
be  created  cannot  be  released  or  in  any  way 
destroyed.  It  is  imperative  on  the  trustees.  Sees. 
96,  97.  All  the  persons  now  living,  or  who 
will  probably  be  living  at  any  time  during  the 
term,  cannot  extinguish  the  power ;  nor  would 
the  death  of  all  the  trustees  defeat  its  execu- 
tion. Sec.  100.  It  is  an  abuse  of  terms  to  call 
such  a  power  a  mere  incumbrance  on  the  estate. 

But  let  it  be  supposed  that  the  power  can  be 
extinguished.  What  will  be  the  consequence? 
The  estate  i?  now  vested  in  the  heirs  at  law. 
Blot  out  the  power,  and  their  interest  will  im- 
mediately become  absolute.  There  will  then 
be  no  means  by  which  their  estate  can  be  de- 
vested  for  the  purpose  of  giving  the  property 
to  others  ;  and  the  will  of  the  testator  will  be 
as  completely  overturned  as  it  can  be  in  any 
other  possible  mode. 

Upon  the  best  consideration  which  I  have 
been  able  to  give  to  this  case,  I  am  brought  to 
the  following  conclusions: 

I.  The  trust  in  relation  to  its  objects  and  the 
manner  in  which  it  is  declared,  is  contrary  to 
law,  and  is,  consequently,  void. 

*II.  If  the  trust  is  valid  so  far  as  re-  [*1 8O 
lates  to  the  purposes  for  which  it  was  created, 
and  the  manner  in  which  it  was  declared,  it  is, 
nevertheless,  void  on  the  ground  that  it  is  so 
limited  as  to  create  a  perpetuity.  In  other 
words,  the  absolute  power  of  alienation  may 
be  suspended  for  a  longer  period  than  the  law 
allows.  Upon  both  or  either  of  these  grounds, 
the  devise  was  invalid  as  an  express  trust  un- 
der the  55th  section,  and  no  estate  vested  in  the 
trustees. 

III.  The  will  cannot,  either  in  whole  or  in 
part,  be  carried  into  effect  under  the  doctrine 
of  powers,  because  this  presents  the  same  ob- 
jection in  relation  to  the  suspense  of  alienation, 
that  arises  when  the  case  is  considered  as  an 
express  trust. 

The  consequences  which  result  from  the 
view  I  have  taken  of  the  case,  may  be  briefly 
stated  as  follows: 

I.  The  real  estate  of  which  the  testator  died 
seised,  descended  to  his  heirs  at  law   in  the 
same  manner  as  though  he  had  died  intestate  ; 
and  his  personal  property,  subject  to  the  pay- 
ment of  debts  and  legal  charges,  belongs  to 
those  who,  at  the  death  of  the  testator,  were 
entitled  to  take  as  next  of  kin  under  the  Stat- 
ute of  Distributions. 

II.  The  annuities  are  inseparably  connected 
with  the  trust,  and  must  fall  with  it.  Such  was 
the  opinion  of  the  late  Chief  Justice  in  the  case 
of  Coster  v.  Lorillard  •  and  although  the  rights 
of  the  annuitants  were  saved  in  the  decree,  it 
was  for  the  reason  that  they  were  not  before 
the  court,  and  not,  as  I  believe,  from  any  doubt 
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about  their  invalidity.  I  do  not  see  how  it  is 
possible  to  uphold  the  annuities,  when  the  trust 
on  which  they  depend  is  overthrown.  They 
«re  to  be  paid  from  rents  and  profits  which 
will  never  accrue. 

III.  None  of  the  directions  in  the  will  for 
making  advances  to  sons  and  grandsons,  pay- 
ing marriage  portions  to  daughters  and  grand- 
daughters, nor  any  of  the  contingent  provisions 
for  minors,  widows  and  children,  can  be  main- 
tained.     The  objections  to  them  are  fatal, 
whether  they  are  regarded  as  trusts  or  as  pow- 
ers in  trust.  They  are  not  distinct,  independent 
provisions,  but  evidently  resulted  from  the  ne- 
cessity  which   the  testator   had   created  for 
181*]  guarding  his  *family  against  absolute 
want,  after  having  devised  his  whole  estate  to 
trustees  for  a  term  of  20  years. 

IV.  The  $10,000 directed  to  be  paid  to  James 
King  by  the  38th  clause  of  the  will,  is  but  a 
part  of  the  general  distribution,  and  must  fail 
with  other  provisions  of  the  same  character  ; 
and  besides,  this  portion  is  to  be  carved  out  of 
the  share  of  his  daughter  which  wholly  fails. 
She  will  take  as  heir  at  law,  and  not  under  the 
will. 

V.  There  may  be  more  room  for  doubt  in  re- 
lation to  the  $50,000,  given  to  the  children  of 
Augustus  James,  and  the  $20,000  each,  given 
to  Anna  McBride  James  and  Lydia  James  by 
the  36th  clause  of  the  will.     Lydia  James  will 
take  as  heir  at  law,  and  cannot  also  take  under 
the  will.  But  independent  of  this  consideration, 
these  provisions  all  depend  on  the  trust — the 
payments  are  to  be  made  from  rents  and  profits 
which  will  never  arise.     If  they  are  to  be  re- 
garded as  a  part  of  the  trust,  then  they,  neces- 
sarily, fall  with  it.  If  they  constitute  a  part  of 
the  final  distribution  under  the  power  in  trust, 
then,  like  other  provisions  of  the  same  charac- 
ter, they  are  objectionable  on  the  ground  that 
the  power  of  alienation  is  suspended  for  a  long- 
er period  than  the  law  will  permit.     I  should 
be  glad  to  uphold  the  provision  for  those  grand- 
children who  will  not  take  as  heirs  at  law,  be- 
cause they  seem  to  have  been  favorites  with 
the  testator;  but  I  am  unable  to  discover  how 
it  can   be  done   consistently  with  the  views 
which  I  entertain  of  the  law  of  the  case. 

VI.  The  several  legacies  of  $3,000  to  the 
•children  of  Jeannette  B.  Gourley,  $l,00o  to 
John  James,  and  $2,500  to  the  Society  for  the 
Relief  of  Orphan  and  Destitute  Children,  I  re- 
gard as  valid.     They  are  distinct,  independent 
provisions  which  do  not,  necessarily,  depend 
on  the  trust  which  the  testator  attempted  to 
create.  The  provision  for  orphan  and  destitute 
children  is,  in  the  first  instance,  given  in  the 
form  of  an  annuity  of  $150,  but  that  was  only 
to  continue  until  the  trustees  should  find  it  con- 
venient to  invest  the  sum  of  $2,500,  in  some 
public  stock  which  was  thereupon  to  be  trans- 
ferred to  the  managers  of  the  Society.  I  think 
this  may  properly  be  regarded  as  a  legacy 
182*]  equal  in  amount  to  *the  sum  which 
the  trustees  were  directed  to  invest;  and  as 
such  it  is  valid.     The  debts  of  the  testator  and 
the  three  legacies  should  be  paid  out  of  the 
personal  estate;  and  the  residue  of  the  fund, 
after  all  just  allowances  to  the  trustees  and  ex 
ccutors,  should  be  distributed  among  the  next 
of  kin  to  the  testator. 

I  have  now  gone  through  with  all  that  I 
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think  necessary  to  say  in  relation  to  this  case. 
Although  I  came  to  the  examination  of  it, 
strongly  disposed  to  uphold  the  will,  I  am 
fully  persuaded  that  it  cannot  be  done  consist- 
ently with  the  rules  of  law.  If  others  entertain 
the  opinion  that  the  trust  can  stand,  or  if,  in 
any  other  form,  they  can  give  effect  to  the  in- 
tent of  the  testator,  I  shall  not  regret  it.  For 
myself,  I  have  followed  where  the  law  seemed 
to  point  the  way,  and  if  I  have  not  mistaken 
the  path,  the  disposition  made  by  the  testator 
of  his  estate  is  contrary  to  law  and,  conse- 
quently, void. 

So  much  of  the  decree  of  the  Court  of  Chan- 
cery as  declares  the  trust  or  the  powers  in  trust 
valid  for  any  purpose,  should,  in  my  opinion, 
be  reversed,  and  a  decree  should  be  entered  in 
accordance  with  the  principles  which  I  have 
mentioned.  If  payments  or  advances  have  been 
made  to  any  of  the  beneficiaries,  in  part  execu 
tion  of  the  trust,  they  should  account  for  and 
refund  those  moneys  on  the  distribution  of  the 
personal  estate.  I  presume  no  one  has  received 
more  than  will  fall  to  his  share  as  one  of  the 
next  of  kin  to  the  testator. 

The  trustees  have,  undoubtedly,  acted  in 
good  faith,  and  all  their  acts  should  be  ratified 
and  confirmed.  For  that  purpose  the  Court  of 
Chancery  may  direct  releases  and  conveyances 
by  the  heirs  at  law,  should  it  be  deemed  nec- 
essary. The  trustees  should  render  a  full  ac- 
count, and  should  have  all  just  allowances, 
including  compensation  for  their  services  and 
all  necessary  expenses.  The  costs  of  all  parties 
to  be  taxed  should  be  paid  out  of  the  personal 
estate  ;  and  the  Court  of  Chancery  should  be 
directed  to  carry  the  decree  of  this  court  into 
full  effect. 

*By  Mr.  Justice  Co  wen.  From  the  [*1 83 
decree  made  by  the  Chancellor  all  the  parties 
have  appealed  and  urged  upon  us  arguments 
favorable  to  their  various  and  conflicting  in- 
terests. In  passing  upon  these  appeals  I  am 
so  unfortunate  as  to  differ  from  my  learned 
brethren  of  the  Supreme  Court.  They  do  not 
agree  with  the  C/tancellor  in  sustaining  the 
more  important  provisions  of  the  will.  Before 
hearing  their  opinions,  in  a  course  of  examin- 
ing this  decree  and  considering  the  objections 
made  to  it,  I  had  encountered  little  difficulty  in 
reaching  the  conclusion  that  the  will  should  be 
maintained  at  least  in  the  full  extent  to  which 
it  was  declared  valid  by  the  Court  of  Chancery. 
It  is  certainly  with  diminished  confidence  that 
I  still  adhere  to  the  same  opinion. 

It  is  insisted  by  the  heirs,  in  the  first  place, 
that  the  trust  term  and  devises,  if  otherwise 
valid,  are  yet  void  as  being  intended  to  sub- 
serve the  illegal  purpose  of  accumulation;  that 
this  prominent  object  of  the  will  being  con- 
demned by  the  statute  and,  therefore,  invalid, 
the  whole  instrument  is  destroyed.  The  case 
was  likened  on  the  argument  to  a  deed,  one 
provision  of  which  is  intended  to  defraud 
creditors.  In  such  a  case,  it  is  true,  the  whole 
deed  is  a  nullity,  and  even  its  honest  provis- 
ions cannot  be  saved.  The  statute,  however, 
cuts  down  the  whole  as  a  punishment  for  the 
fraud;  and  the  courts  give  it  a  very  liberal  con- 
struction with  a  view  to  remove  every  obstacle 
in  the  way  of  redress  to  the  injured  party. 
There  are  similar  statutes  against  usurious  con- 
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tracts  and  gaming  contracts,  which  are  con- 
strued in  the  same  way.  Such  statutes  declare 
the  instrument  itself,  not  any  particular  pro- 
vision contained  in  it,  to  be  void  and  of  no  ef- 
fect. They  are  like  the  old  Act  of  28  Hen.  VI., 
ch.  9,  declaring  a  bail-bond  to  the  sheriff  void, 
if  taken  for  anything  beside  an  appearance  at 
court.  The  reason  given  in  Norton  v.  Simmes, 
Hob.  14,  is  that  "the  letter  of  the  statute  is  so." 
It  needs  hardly  be  said,  that  a  statute  restrict- 
ing the  power  to  sell  or  devise  property  stands 
on  a  widely  different  ground.  There  is,  how- 
ever, an  authority  in  point  to  show  that  this  is 
so.  Both  in  England  and  in  this  country  we 
have  enactments  called  statutes  in  mortmain, 
which  declare  conveyances  of  land  to  corpora- 
tions void.  One  of  these  statutes  in  England 
184*]  *declared  conveyances  for  charitable 
uses  absolutely  void,  unless  made  a  year  be 
fore  the  death  of  the  donor,  and  attested  and 
enrolled  in  a  particular  way.  A  deed  of  land 
for  a  charitable  use  was  made  in  direct  viola- 
tion of  the  statute;  but  it  also  purported  to  con- 
vey other  land  which  the  deed  would  have 
clearly  carried,  if  for  that  only.  The  objec- 
tion was  made  that  all  was  void  under  the  stat- 
ute. Ld.  Ch.  J.  Gibbs,  in  adverting  to  that  ob- 
jection, said  it  was  admitted  that  if  it  were  a 
case  at  common  law,  that  would  not  be  the 
consequence;  for  then  it  would  be  void  as  to 
so  much  only  as  falls  within  the  objection,  and 
good  as  to  the  rest.  "The  truth  is,  there  is 
no  difference  between  a  transaction  illegal  at 
common  law  and  by  statute;  and  the  objection 
being  that  this  deed  conveys  property  in  a  way 
that  is  prohibited  whether  by  the  common  law 
or  by  statute,  the  construction  is  the  same. 
Taking  it  to  go  no  further  than  as  I  now  state, 
it  follows  that  that  which  conveys  illegally  is 
void,  and  that  which  conveys  legally  is  valid. 
A  statute, when  it  prohibits  a  thing,  may  go  fur- 
ther, and  say  that  the  deed  by  which  it  is  done 
shall  be  void,  and  then  a  court  of  law  must  de- 
cide that  it  is  void  to  all  intents  and  purposes, 
because  the  Legislature  has  said  so."  In  this 
opinion  the  court  agreed.  Doe,  exdem.  Thomp- 
son, v.  Pitcher,  2 Marsh,  61;  8.  C.,  6  Taunt., 
369.  The  cases  of  Howe  v.  Singe,  15  East,  440, 
and  of  Adams  v.  Lambert,  4  Rep.,  104,  111,  are 
full  to  the  same  point.  The  Chancellor  has  done 
in  the  case  at  bar  precisely  what  was  done  by  a 
court  of  law  'in  Doe  v.  Pitcher.  Instead  of  con- 
fining accumulation  to  his  numerous  infant 
devisees,  the  testator  joined  two  or  three  adults 
with  them.  This  the  statute  had  forbidden,  in 
the  37th  section;  and  the  38th  section  declares 
all  directions  not  in  conformity  to  the  previous 
one,  to  be  void.  It  does  not  declare  the  will  to 
be  void,  but  only  the  illegal  direction.  The 
Chancellor  has  done  the  same.  He  has  acted  in 
the  conservative  spirit  of  the  common  law, 
which  maintains  as  far  as  possible  all  assu- 
rances and  other  acts  intended  to  pass  a  title 
either  in  real  or  personal  property.  Doe  v.  Pitch- 
er was  the  case  of  a  deed,  and  I  need  not  stop 
185*]  to  show  with  *how  much  greater  rea- 
son the  same  benign  construction  applies  to 
wills,  which  are  usually  drawn  up  in  extremis 
by  the  hand  of  some  unlearned  person  sudden- 
ly called  in,  and  acting  without  the  aid  of 
counsel.  The  same  principle  applies,  though 
the  devise  of  the  3£  shares  fails  as  being  too 
remote  and  uncertain  in  its  objects.  The  devise 
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to  Mrs.  James  failed  for  another  reason,  sim- 
ply because  she  refused  to  accept  it.  Other 
very  common  heads  of  partial  failure  are 
lapses,  ademption,  satisfaction,  uncertainty 
arising  from  mistake  of  names,  of  title  or  des- 
cription. These  and  the  like  may  avoid  the 
will  pro  tanto,  but  never  in  those  parts  which 
are  sound.  It  is  a  new  doctrine,  that  because 
a  testator  has  mistaken  his  powers  in  one  par- 
ticular, he  thereby  disables  himself  to  make  a 
valid  devise  in  all  other  respects.  A  man  de- 
vises his  own  farm,  together  with  all  his  inter- 
est, as  the  heir  of  his  father  who  is  yet  alive. 
The  latter  is  void.  Does  it  follow  that  the  de- 
vise of  his  own  farm  is  also  void? 

Let  us  pursue  the  argument  a  step  further. 
It  is  simply  that  a  failure  in  one  part  of  a  will 
defeats  the  whole,  and  lets  in  the  Statute  of  De- 
scents. Those  who  think  so  are  certainly  to 
be  admired  for  great  boldness  and  originality 
of  conception,  and  their  happy  escape  from 
those  legal  maxims  which  have  heretofore  al- 
lowed something  to  human  frailty.  Formerly, 
though  a  man  might  commit  a  mistake  in  one 
part  of  hie  will,  he  had  some  reason  to  hope 
for  the  salvation  of  other  parts.  Suppose  Mr. 
James  had  devised  the  3i  shares  to  one  of  his 
sons  by  a  wrong  name  ;  the  devise  must  have 
failed,  but  the  mistake  would  not  affect  the  de- 
vises of  the  8|  shares,  where  all  the  devisees 
were  correctly  named.  Suppose  the  trustees 
and  executors  had  all  been  misnamed  so  that 
the  trust  term  had  failed,  the  devises  or  ad- 
ministration would  not  fail  for  want  of  form. 
If  trustees  were  necessary,  the  Chancellor  might 
appoint  them;  and  the  surrogate  could  appoint 
an  administrator  cum  testamento  annexo.  When 
Mrs.  James  renounced  the  devise  to  her  and 
took  one  third  of  the  real  estate,  the  general  res- 
iduary devises  were  all  impaired;  yet  it  has  not 
been  contended  that  such  partial  failure  should 
destroy  the  will.  Suppose  *one  half  the  [*18ft 
devisees  had  died  before  the  testator,  one  half 
the  devises  would  have  failed  by  lapse  ;  yet 
such  a  circumstance  was  never  holden  to  affect 
the  residue.  In  any  of  these  cases,  whatever 
devise  may  fail,  the  subject  takes  the  direction 
which  the  Chancellor  gave  to  the  3i  shares  ;  it 
descends  to  the  heirs.  Suppose  the  testator 
had  converted  his  whole  estate  into  stocks  of 
different  banks,  bequeathing  the  stock  in  one 
bank  to  his  son  John,  in  another  to  Edward, 
and  so  on  to  each  legatee  specifically,  and  be- 
fore his  death  he  had  sold  out  all  his  stocks  in 
one  half  the  banks;  one  half  the  legacies  would 
then  have  failed  by  ademption  ;  yet  the  other 
stocks  would  pass  to  the  legatees,  while  the 
proceeds  of  those  which  were  adeemed  would 
go  to  the  next  of  kin  under  the  statute  of  in- 
testacy. I  shall  not  stop  to  show  that  a  partial 
failure  from  mistake  in  the  creation  of  an  es- 
tate or  interest  would  be  no  more  fatal  than  a 
failure  from  any  other  cause;  nor  am  I  aware 
of  any  middle  ground, where  we  can  select  one 
valid  distinct  part  and  reject  another.  The 
same  principle  which  would  save  the  legacies 
even  to  the  Orphan  Asylum  and  to  Mrs.  Gour- 
ley's  children,  will  save  the  valid  devises;  and 
the  same  principle  which  would  repudiate  the 
latter  would  reduce  this  whole  will  to  a  tabula 
ram.  These  few  rules  and  illustrations  will,  I 
apprehend,  be  found  applicable  to  most  of  the 
objections  raised  against  the  decree. 
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It  is  insisted  that  the  trust  term  is  utterly 
void,  as  being  illegal  in  duration,  illegal  in  its 
objects,  and  uncertain  in  the  clause  of  limita- 
tion. 1  shall  have  occasion  by-and-by  to  insist 
that  it  is  valid  and  yet  innocent.  But  if  it  were 
void,  it  would  only  change  the  mode  of  doing 
the  business  under  the  will.  If  everything  re- 
lating to  the  express  trust  be  void,  that  cer- 
tainly cannot  stand  in  the  way  of  the  principal 
devises.  What  is  an  express  trust  ?  It  is  in 
substance  but  a  power.  It  carries  no  beneficial 
interest  to  the  trustees.  The  main  object  of 
the  will  is  to  pass  the  estate  to  the  devisees.  If 
there  be  a  valid  express  trust  in  the  way,  let  it 
expire  ;  if  there  be  none,  the  interest  either 
passes  at  once  to  the  devisees,  or  that  which 
was  meant  for  the  trustees  descends  to  the  heirs 
at  law,  until  the  time  comes  when  the  devises 
are  to  take  effect.  If  the  trust  be  out  of  the 
187*]  way,  *then  everything  is  alienablesub- 
ject  to  the  devises,,  and  these  we  shall  see  are 
not  too  remote.  It  would  be  somewhat  strange 
if  the  failure  of  a  mere  form  should  avoid  the 
substance.  The  trust  term  is  not  at  all  essen- 
tial. It  may  be  convenient  but,  surely,  both 
law  and  equity  must  be  very  weak  if  they  can- 
not effectuate  a  plain  intent  to  devise  land,  be- 
cause the  trust  term  is  put  out  of  the  way.  It 
seemed  to  me  throughout  the  argument,  that 
too  much  consequence  was  allowed  to  what 
is  mere  form.  Take  the  worst  side  of  the  case 
for  the  will  ;  suppose  the  term  to  stand,  and 
suppose  it  to  be  inalienable, what  is  its  amount? 
I  confess  I  was  hardly  prepared,  after  the  stat- 
ute had  nearly  abolished  uses  and  trusts,  sec. 
45,  to  find  a  trust  term  springing  out  of  the  55th 
section,  and  taking  its  place  among  the  primary 
provisions  of  a  will  such  as  this  is.  I  was  rath- 
er led  to  suppose  it  would  come  in  collaterally 
and,  quietly  ministering  to  creditors,  legatees 
and  pensioners,  leave  the  rest  of  the  estate  free 
to  pass  under  the  principle  devising  clauses.  It 
appears  to  me  that  the  statute  contemplated 
this  effect.  True,  the  relative  importance  of 
the  trust  must  always  depend  upon  the  amount 
of  the  fund  which  it  has  in  charge.  The  pres- 
ent, so  far  as  it  can  stand  for  the  purposes  of  a 
technical  express  trust,  after  having  been  de- 
spoiled by  chancery  of  its  power  to  accumu- 
late, and  tied  down  to  the  mere  payment  of 
charges, dwindles  to  a  very  slight  incumbrance. 
Dismissing  what  are  mere  trust  powers,  in  no 
way  affecting  the  legal  estate,  and  supposing 
the  debts  to  be  extinguished,  the  current  charges 
would  be  so  inconsiderable  as  to  leave  about  a 
million  yet  remaining,  and  clearly  devisable  or 
descendible,  subject  to  the  execution  of  the 
trust.  True,  the  statute  declares  that  the  in- 
terests both  of  trustee  and  cestui  que  trust  are 
inalienable,  sees.  63,  65  ;  and  that  every  valid 
creation  of  a  trust  shall  vest  the  whole  legal 
and  equitable  estate  in  the  trustees,  sec.  60;  yet 
the  legal  consequences  of  this  declaration  can 
only  be  complete  as  between  them.  The  61st 
section  enacts  that  any  person  creating  the 
trust  may  still  declare  "  to  whom  the  land  to 
which  the  trust  relates  shall  belong, in  the  event 
of  the  failure  or  termination  of  the  trust ;  "  nor 
shall  he  be  prevented  from  granting  or  devis- 
188*]  ing  *such  lands  subject  to  the  execu- 
tion of  the  trust.  Every  such  grantee  or  dev- 
isee shall  have  a  legal  estate  in  the  lands  as 
against  all  persons  except  the  trustees  and 
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those  lawfully  claiming  under  them."  The62d 
section  provides  that  such  land  not  being  grant- 
ed or  devised,  all  the  interest  beyond  the  trust 
incumbrance  shall  revert  to  the  grantor  or  de- 
scend to  the  heirs  as  a  legal  estate.  Were  this 
not  so,  the  law  would  many  times  absolutely 
displace  the  owner  of  a  large  estate.or  his  heirs 
or  devisees,  by  a  creation  of  the  most  trifling 
trust.  All  the  trustees  ever  want  is  a  sufficien- 
cy to  pay  charges.  They  can  have  no  more. 
The  trust  is  like  >\  mortgage  or  rent  charge, 
and  so  long  as  the  installments  are  paid,  the 
general  owner  retains  the  possession.  If  the 
trustees  are  met  by  him  with  the  money  in  his 
hands,  at  pay  day,  is  it  possible  that  they  still 
have  a  right  to  maintain  themselves  in  posses- 
sion for  the  sake  of  the  possession?  Would  the 
law  favor  such  officiousness?  Suppose  that  in 
the  case  at  bar,  the  heirs  and  devisees  should 
pay  off  all  debts  and  legacies  from  their  own 
pockets,  and  stand  ready  and  able  to  meet  the 
current  charges  during  the  trust  term  ;  would 
this  million  estate  be  so  strongly  grappled  by  a 
trust  for  small  annuities  and  contingent  ad- 
vances as  to  leave  no  room  for  the  lawful  pro- 
prietors of  the  residue  ?  I  speak  not  now  of 
the  powers  in  trust  to  sell  and  exchange,  to  in- 
vest, to  receive  and  disburse  for  the  benefit  of 
the  proprietors.  These  are  mere  agencies  or 
liens  holding  no  pretensions  to  legal  owner- 
ship. If  the  testator  choose  to  place  able  stew- 
ards, with  trust  powers,  in  the  management  of 
his  estate,  that  will  not  prevent  its  alienation  ; 
but  I  speak  of  that  small  fraction  of  power 
which  lies  within  the  55th  section,  that  pigmy 
representative  of  the  great  civil  law  family  of 
express  and  direct  trusts.  It  will  be  seen  to 
have  maintained  its  ground  with  great  difficul- 
ty in  the  Court  of  Chancery.  Its  main  princi- 
ple of  vitality  in  that  court  lay  in  the  necessi- 
ty, or  rather  the  propriety  of  its  service,  in  pro- 
viding for  the  payment  of  legacies.  By  this 
time  it  has,  doubtless,  tapered  down  to  the 
smaller  office  of  paying  a  few  pensions  and 
waiting  upon  contingent  advancements  which 
will  probably  never  arise.  On  the  whole,  lean- 
not  bring  myself  to  doubt  *but  that  this  [*  1 89 
trust  will,  in  due  time,  come  to  be  regarded  by 
our  courts  as  a  mere  lien,  sometimes  inaliena- 
ble to  be  sure,  from  its  supposed  eleemosynary 
objects.  These  being  answered  or  provided 
for,  the  owner  of  the  body  of  the  estate  may 
enter  upon  the  actual  enjoyment  of  his  proper- 
ty. The  statute  expressly  declares,  in  the  67th 
section,  that  "when  the  purposes  for  which  an 
express  trust  shall  have  been  created  shall  have 
ceased ,  the  estate  of  the  trustees  shal  1  also  cease. " 
Why,  may  I  not  ask,  shall  it  not  be  deemed  to 
have  ceased,  if  everything  be  paid  which  is 
payable?  Why  not,  if  an  ample  fund  has  been 
provided,  charged  with  the  payment,  from 
time  to  time,  of  what  is  not  extinguishable  for 
want  of  consent  on  the  part  of  annuitants  or 
pensioners  ?  All  that  is  technical  and  embar- 
rassing in  the  trust,  may  thus  be  put  of  the 
way  of  the  devises,  if  it  was  ever  in  the  way, 
That  would,  substantially,  answer  all  purposes 
of  the  trust,  and  it  would  pro  tanto  be  at  an  end 
within  the  statutory  provision.  Is  the  Court  of 
Chancery  so  impotent,  that  it  must  sit  still  and 
see  the  devises  of  an  ample  estate,  which  would 
be  otherwise  valid,  crushed  under  the  weight 
of  form?  If,  in  running  over  the  diversified 
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objects  of  this  trust,  some  charitable  provision 
may  be  found  which  the  donee  cannot  aliene.is 
it  in  keeping  with  the  great  principles  by  which 
that  court  governs  itself,  to  let  the  substance 
flee  before  the  shadow?  What  does  that  court 
profess?  To  correct  the  law  in  those  respects 
wherein,  by  reason  of  its  universality.it  proves 
deficient;  and  above  all  to  prevent  forfeitures. 
I  repeat,  if  there  be  any  interest,  in  any  one 
or  more  of  these  beneficiaries,  which  shall  be 
thought  inalienable,  are  the  substantial  limita- 
tions of  the  will  for  that  reason  to  be  subvert- 
ed ?  I  answer,  no.  Set  apart  an  adequate  fund 
for  the  security  of  the  beneficiaries,  and  leave 
the  body  of  the  estate  free  to  its  lawful  owners. 
It  is  the  peculiar  office  of  equity  to  deal  with 
trusts;  to  avert  their  mischievous  consequences, 
and  mold  them  to  the  purposes  of  conveni- 
ence. If  the  limitation  to  a  beneficiary  be  too 
remote  in  itself,  that  alone  may  be  declared 
void;  so  if  it  be  bad  for  any  other  reason;  but 
though  that  may  fall,  it  does  not  necessarily 
19O*j  *drag  the  other  independent  bequests 
and  devises  along  with  it. 

But  with  great  deference  I  deny  that  any- 
thing pertaining  to  the  trust  term  now  in  ques- 
tion is  inalienable.  I  hav*e  no  doubt,  it  may  be 
retained  for  all  the  purposes  ascribed  to  it  in 
the  decree,  and  yet  not  be  in  the  least  mis- 
chievous by  way  of  perpetuity.  If  so,  the  ques- 
tion of  perpetuity  will  be  left  entirely  upon  the 
devising  clauses  of  the  eight  and  a  half  shares; 
and  a  glance  at  these  will,  I  think,  show  that 
the  testator  has  not,  in  this  respect,  exceeded 
his  powers.  After  creating  the  trust  term,  he 
has  directed  that  by  the  time  it  shall  expire,  the 
net  amount  of  his  estate  which  is  to  be  con- 
verted into  real  property,  shall  be  divided  into 
twelve  shares.  Eight  and  a  half  of  these  are 
disposed  of  specifically  and  in  severally  among 
9  devisees;  and  the  remaining  3^  are  to  go  ac- 
cording to  the  award  of  the  trustees  ampng  all 
the  various  objects  of  his  testamentary  bounty. 
There  are  also  several  persons  who  are  to  take 
large  but  more  definite  portions  of  the  estate. 
All  are  limited  in  nearly  the  same  style  of  ex- 
pression for  lives  or  in  fee  upon  contingencies, 
to  be  holden  in  severally  or  in  common  accord- 
ing to  the  different  stages  of  remainder.  The 
Chancellor,  in  declaring  the  legal  frame  of  the 
estales,  has  placed  Ihe  trust  term  in  Ihecenler; 
whence  each  of  Ihe  devises.or  separale  interest, 
radiates  from  life  to  life  in  its  own  line,  till  it 
either  ends  in  a  fee,  or  fails  from  the  remote- 
ness of  the  objecl  and  sinks  into  the  residuum. 
Looking  along  these  several  radii,  we  shall  see 
that  none  of  the  limitations  can  exceed  2  lives 
in  being  before  they  end  in  a  fee,  excepting 
those  of  the  3£  shares.  As  to  Ihe  b|  shares,  the 
main  body  of  the  estate,  and  the  special  object 
of  this  appeal,  I  cannot  perceive  thai  here  are 
conlingenl  limitalions  depending  on  more  lhan 
one  life  in  being,  if  we  exclude  Ihe  subsliluled 
remainders.  It  is  proper  to  observe  that  each 
twelfth  constitutes  an  estate  by  itself  in  the 
contingent  devisee,  which  must  terminate  in  a 
fee  on  his  death .  Each  of  the  9  devisees  has 
an  estate  in  severally  dependent  on  his  own 
life,  and  that  only  under  this  decree.  Take  Ihe 
191*]  *line  which  runs  off  with  a  Iwelfth 
share  into  the  family  of  Auguslus  James.  He 
takes  for  life,  if  he  outlive  the  conlingency  ; 
and  Ihe  eslate  goes  to  his  special  heirs,  if  he  do 
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not  control  it  by  his  allowed  power  of  appoint- 
ment. This  limitation  is  a  fee  after  one  life  in 
being.  If  he  die  before  his  eslale  shall  vesl,  Ihe 
subsliluled  remainder  being  out  of  the  way  as 
involving  too  many  expectants  of  a  life  estate, 
the  land  will  descend  lo  the  general  heirs  of 
the  teslalpr  in  fee.  We  Ihen  have  bul  one  con- 
lingenl life  estale  in  Ihe  several  8£  shares; 
which,  if  the  trusl  lerm  be  disenlangled  from 
the  reslraint  of  inalienability,  is  indisputably 
warranted  by  the  statute.  We  have  but  a  single 
candle  to  burn  out.  The  statule  allows  us  two 
provided  Ihey  have  already  passed  Ihe  mold. 
The  devises  are  all  of  Ihem  perfectly  good.  If 
bad,  Ihey  inusl  be  viliated  by  Ihe  trusl  lerm. 
If  lhal  be  alienable,  then  it  is  good,  and  it  is 
equally  innocent.  Now,  on  this  question,  let 
us  take  it  thai  Ihe  whole  eslale  in  Ihis  vast 
property  is  vested  in  Ihe  trustees,  both  in  law 
and  equity,  and  thai  Ihe  persons  benefited 
lake  no  estate  or  interest  in  the  lands,  but 
can  only  enforce  Iheir  right  in  equity.  This  is 
Ihe  language  of  Ihe  60th  seclion.  Every  sale 
by  Ihe  trustees  in  contravenlion  of  Ihe  Irust 
shall  be  absolulely  void.  Sec.  65.  These  pro- 
visions exlend  lo  all  Ihe  trusts  of  the  55th  sec- 
tion, and  all  Ihe  express  trusts  allowed  by  law. 
The  only  trusls  under  lhal  seclion,  malerial  lo 
Ihis  discussion,  are  :  1.  To  sell,  mortgage  or 
lease  lands  for  Ihe  benefil  of  legatees,  or  for  Ihe 
purpose  of  salisfying  any  charge  Ihereon  ;  2. 
To  receive  the  rents  and  profits  of  lands,  and 
apply  them  to  Ihe  use  of  any  person,  during  Ihe 
life  of  such  person,  or  for  any  shorler  lerm. 
Now,  al  common  law  and  in  common  experi- 
ence, all  Ihese  interesls  can  be  sold  oul;  not 
by  the  trustees.  That  never  could  be  done 
honestly  in  violation  of  Iheir  Irusls;  bul  by 
joining  wilh  Ihe  cestui  que  trust,  a  sale  might 
be  honeslly  effecled.  At  common  law  all  vesled 
interesls,  legal  or  equitable,  may  be  aliened. 
Bul  Ihe  63d  seclion  is,  I  admit,  a  restrainl 
upon  the  common  law  right.  My  object  is  to 
inquire  how  far  ?  That  section  is,  thai  "  No- 
person  beneficially  interested  in  a  trust  for  the 
*receipt  of  the  rents  and  profits  of  lands,  [*  1 92 
can  assign  or  in  any  manner  dispose  of  such 
interest;  but  the  rights  and  inlerest  of  every 
person,  for  whose  benefit  a  trust  for  the  pay- 
menl  of  a  sum  in  gross  iscrealed,  are  assigna- 
ble." Under  this  stalule,  a  naked  inlereslin  a 
trust  for  the  receipt  of  the  renls  and  profits  of 
laud  cannol  be  assigned;  bul  any  Irusl  for  the 
paymenl  of  a  sum  in  gross  creates  no  perpe- 
luily.  To  disqualify  Ihe  beneficiary,  Ihe  Irusl 
musl  be  simply  to  pay  over  rents  and  profils, 
Such  was  the  case  upon  Lorillard's  will.  Had 
Ihe  Iruslees  in  that  case  been  created  with  a 
sole  view  to  raise  money  and  pay  charges  on 
the  estate,  whether  by  way  of  debts,  legacies 
or  annuities,  it  is  quite  plain  thai  Ihe  will 
would  have  been  suslained  by  Ihis  courl.  THe 
annuilies  were  perfeclly  legal  in  any  view. 
They  were  an  independenl  crealion  of  Ihe  will; 
were  mere  legacies,  and  as  much  enlilled  lo 
prolection  as  Ihe  legacies  to  the  churches.  I 
will  only  premise,  before  looking  more  par-, 
ticularly  al  Ihe  provisions  of  Mr.  James'  will, 
that  if  the  beneficiaries  can  aliene,  then  Ihe  nal- 
ure  and  frame  of  Ihe  estales  allowed  by  Ihe  de- 
cree are  nol  only  valid,  but  common  and  famil- 
iar to  the  mind  of  every  experienced  convey- 
ancer. Any  one  may,  at  a  glance,  see  an  almost 
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exact  model  of  this  term  with  its  remainders, 
in  the  case  of  Stanley  v.  Stanley,  16  Ves.,  491, 
505.  What  is  there,  then,  in  the  case  at  bar 
which  comes  within  the  disqualifying  clause 
of  the  statute?  The  trust  for  accumulation  is 
gone.  The  rents  and  profits  of  the  eight  and  a 
half  shares  never  could  belong  to  the  express 
trust  in  any  other  way  than  as  a  part  of  the  ac 
cumulating  fund.  When  that  was  adjudged 
to  be  void,  they  were  taken  entirely  out  of  it, 
and  carried  over  to  the  eventual  takers  by  op- 
eration of  the  statute.  The  40th  section  de- 
clares in  terms  that  if  the  trust  for  accumula- 
tion of  moneys  to  arise  from  the  suspended 
estate  fail,  the  rents  and  profits  (instead  of  de- 
scending as  before  to  the  heirs  at  law)  shall 
belong  to  the  next  eventual  taker  or  presump- 
tive taker.  There  is  then  no  trust  in  the  matter. 
The  persons  presumptively  entitled  have  a 
right  to  demand  the  rents  of  whomsoever  may 
receive  them,  as  money  had  and  received  to 
their  use.  If  they  happen  to  come  into  the 
193*J  hands  of  the  *trustees,  they  are  liable 
as  any  person  would  be,  to  pay  over  moneys 
received  by  him,  belonging  to  another.  They 
can-  be  charged  on  the  implied  trust;  or  perhaps 
they  may  still  retain  a  trust  power.  The  testa- 
tor alone  could  render  the  right  to  moneys  in- 
alienable, by  himself  creating  a  trust  in  a  par- 
ticular form.  When  the  statute  declares  money 
arising  from  the  income  of  real  estate  to  be- 
long to  another,  surely  the  63d  section  never 
intended  to  disqualify  the  taker.  The  testator 
does  it  for  reasons  of  his  own.  He  has  an  un- 
thrifty son,  or  an  unfortunate  daughter,  mar- 
ried to  a  man  who  runs  in  debt.  He  dare  not 
give  the  land  or  money  directly,  and  he,  there- 
fore, doles  it  out  through  trustees;  or  he  does 
this  for  some  other  reasons  satisfactory  to  him- 
self; some  prudential  family  considerations. 
He  may  do  so  to  a  certain  extent,  and  the  law 
willdisqualify  the  taker.  But  this  reason  has  no 
application  where  rents  and  profits  are  given 
by  law  to  the  person  next  in  estate,  or  where 
they  descend  to  the  heirs  at  law.  The  three  and 
a  half  shares  are  also  out  of  the  trust,  and  the 
whole,  rents  and  all,  have  gone  to  the  heirs. 
They  are  not  within  the  63d  section. 

We  now  come  to  what  is  within  the  express 
trust.  Let  us  take  it  that  there  is  an  express 
trust  in  the  will  for  the  payment  of  debts. 
They  are  a  charge  upon  the  estate;  and  are 
directed  to  be  paid  out  of  rents  and  profits.  I 
have  no  doubt  it  will  be  granted  me  that  the 
creditors  of  this  estate  may  all  sell  out,  if  they 
are  not  already  paid  off.  Give  them  their  mon- 
ey, and  they  will  assign  to  you,  or  release  their 
debts,  and  discharge  the  trust.  They  are  not 
within  the  63d  section.  Yet  they  are  cestuis 
gue  tru*t,  having  an  interest  in  a  trust  for  rais- 
ing and  paying  overrents  and  profits;  a  small 
interest;  merely  a  collateral  security.  Their 
debts  are  safe  without  such  a  provision.  The 
legacies,  too,  are  given  entirely  independent  of 
rents  and  profits  of  land.  They  are,  by  the  4th 
section  of  the  will,  $3,000  to  the  testator's  wife 
for  the  benefit  of  Mrs.  Gourley's  children;  by 
the  12th  section,  $1,000  to  John  James;  and  by 
the  13th,  $2,500  to  the  Orphan  Asylum.  These 
are  independent  bequests  and  payable  at  all 
1 94*]  events.  Will  anyone  *say  they  cannot 
be  sold  out,  if  they  are  not  already  paid?  They 
are  secured  by  a  general  charge  upon  all  the 
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property  of  the  estate,  through  an  express- 
trust;  but  that  is  only  collateral.  Give  the 
legatees  their  money,  and  they  will  assign  or 
discharge  the  trustees.  All  obstacle  is  thus  re- 
moved. Certainly  the  alienation  of  land  can 
no  longer  be  impeded  by  a  legacy  when  that  is 
discharged.  The  only  thing  of  any  conse- 
quence which  remains  to  the  express  trust,  is 
the  duty  to  raise  money  and  pay  the  annuities. 
These,  too,  are  independent  legacies  given  by 
the  early  sections  of  the  will.  The  7th  gives 
William  $2,000;  the  8th  to  Henry  $1,250;  9th 
to  Catharine  Tillman  $125;  10th  to  Charlotte 
James  $100;  llth  to  Susan  Duffy  $200— in  the 
whole,  nearly  $4,000  in  life  annuities.  These 
are  legacies  which  were  payable  at  all  events 
out  of  the  estate;  and  were  directed  by  the 
Cltancellor  to  be  finally  charged  upon  the  whole 
land.  They  are  also,  doubtless,  charges  upon 
all  the  estate  of  the  testator,  real  and  personal; 
and  it  is  remarkable  of  all  the  legacies  includ- 
ing annuities  mentioned  in  the  will,  that  they 
are  not  made  payable  out  of  rents  and  profits 
alone.  All  the  moneys  and  personal  property 
of  the  estate  are  charged  as  well  as  the  rents 
and  profits.  They  are  all  put  upon  the  same 
footing  with  debts.  By  the  15th  clause  of  the 
will,  the  testator  declares  that  the  specific  leg- 
acies and  annuities  are  not  to  be  considered  as 
charges  upon  his  real  estate.  He  proceeds  im- 
mediately to  declare  that  they  shall  be  paid  out 
of  the  rents  and  profits  of  his  estate  generally, 
without  discriminating  between  real  and  per- 
sonal estate,  and  all  his  debts  are  to  be  paid  in 
the  same  way.  If  rents  and  profits  should 
prove  inadequate  to  the  payment  of  all  that  he 
had  charged  upon  the  estate,  he  directs  other 
funds  to  be  resorted  to,  or  temporary  loans  to 
be  effected;  but  all  encroachments  on  the  capi- 
tal are  to  be  re-imbursed  by  rents  and  profits. 
He  nowhere  confines  the  term  "rents  and  prof- 
its" to  his  lands;  but  appears  to  group  all  the 
income,  of  his  estate,  real  and  personal,  as  the 
primary  fund.  No  doubt  the  trustees  had  a 
right  to  take  from  the  income  of  the  personal 
property,  if  they  chose,  in  the  first  instance,  to- 
*keep  down  the  arrears  of  annuities.  [*195 
Thus  the  fund  itself  is  not  within  the  63d  sec- 
tion. That  relates  to  rents  and  profits  of  lands 
alone;  not  the  profits  or  income  arising  from 
personal  estate,  or  that  in  connection  with 
land.  But  this  by  the-by.  The  annuities  are 
sums  in  gross,  created  by  the  will;  and  are, 
therefore,  assignable  within  the  very  words  of 
the  exception  in  the  63d  section.  In  other 
words,  they  are  disconnected  and  independent 
sums  absolutely  due,  and  in  no  way  governed 
in  amount  by  the  rents  and  profits  of  land. 
The  will  bequeaths  them  out  and  out,  and  then 
afterwards  creates  a  general  fund  to  secure 
their  payment.  It  is  of  the  nature  of  an  an- 
nuity, that  it  isgrantable  by  the  holder  at  com- 
mon law.  It  is  real  estate,  and  not  merely  as- 
signable in  equity  like  choses  in  action.  A  deed 
of  conveyance  passes  the  legal  right.  Any  or 
all  of  these  annuitants  might  thus  assign  their 
interest;  or  they  might  release  to  the  estate  of 
the  testator.  What,  then,  that  is  inalienable 
remains  of  the  trust?  Nothing  for  the  pres- 
ent. The  debts  and  legacies,  including  annui- 
ties, are  all  assignable,  and  may  be  bought  in 
by  the  owners  of  the  land.  So  far,  then,  there 
is  no  perpetuity  in  the  matter.  What  business 
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has  the  express  trust  to  do?  When  all  its  ob- 
jects are  gone,  it  ceases  to  exist  by  the  express 
words  of  the  statute.  Thus  the  whole  land  is 
completely  disentangled  of  everything  except 
the  contingent  life  estates,  and  they  are  lawful. 
Everything  may  now  be  aliened  which  the  law 
requires  should  be  alienable. 

Certain  contingent  provisions  and  advance- 
ments, of  an  extremely  remote  and  improbable 
character,  remain  to  be  considered;  and  the 
very  circumstance  that  they  are  future  and 
contingent  takes  them  all  out  of  the  trust  term. 
In  this  I  understand  both  my  learned  brethren 
to  agree  with  me.  A  more  distinct  attention  to 
them  will  show  that  they  cannot  in  any  sense 
t>e  brought  to  subserve  the  argument  based  on 
the  ground  of  perpetuity.  The  power  given 
by  the  43d  section  of  the  will,  to  settle  annui- 
ties for  life  on  such  persons  as  the  trustees 
should  pronounce  unworthy  to  share  in  the 
devises,  has  not  been  supposed  by  anyone  to 
come  within  the  express  trust,  as  limited  and 
196*]  defined  by  the  *55th  section  of  the 
statute.  It  is  at  most  a  mere  power  in  trust, 
to  fix  the  amount  of  annuities  and  charge  the 
estate  in  respect  to  the  actual  wants  of  such, 
among  the  living  expectants  of  the  8£  shares, 
as  may  be  adjudged  too  improvident,  or  too 
vicious,  to  deserve  a  share  in  the  testator's 
bounty;  and  such  annuities  are  to  be  charged 
on  the  particular  share  which  would  otherwise 
have  gone  to  the  annuitant.  Such  is  the  limit- 
ation fixed  by  the  Chancellor,  and  it  accords 
with  the  principle  upon  which  the  estates  in 
the  shares  themselves  were  limited.  These  an- 
nuities cannot  come  into  existence  until  the 
trust  shall  have  gone  by  the  lapse  of  time.  In 
no  sense  do  they  constitute  an  interest  in  the 
rents  and  profits  which  are  inalienable  within 
any  objection  raised  here.  The  contingent  ad- 
vances to  sons  or  grandsons  for  the  purposes 
of  settlement  in  business,  and  to  daughters  and 
granddaughters  as  marriage  portions  author- 
ized by  the  31st,  32d  and  33d  sections  of  the 
will,  if  valid,  would  have  been  sums  in  gross, 
alienable  like  other  property  and  extinguish- 
able  by  payment  or  release.  They  are,  how- 
ever, struck  out  of  existence  by  the  decree, 
with  two  or  three  exceptions.  It  is  enough 
that  all  such  rights  are,  in  their  own  nature, 
clearly  extinguishable  by  purchase  at  any 
time.  The  hand  and  seal  of  the  legatee  would 
at  once  free  the  estate  from  all  embarrassment 
so  far  as  his  claim  is  concerned. 

What  yet  remains  to  bar  all  access  of  this 
vast  estate  into  the  world  of  commerce?  It  is 
answered,  that  by  the  29th  and  30th  clauses  of 
the  will,  and  the  21st  section  »f  the  decree,  the 
trust  is  still  reserved  to  provide  for  the  testa- 
tor's minor  children,  if  his  wife  should  die, and 
the  widows  and  children  of  any  of  his  sons. 
and  the  children  of  his  daughters,  who  may 
die  during  the  term,  if  the  latter  provisions 
should  become  necessary.  Will,  sees.  29,  30; 
Decree,  sec.  21.  These  stand  secured  under 
the  decree,  by  a  charge  on  all  the  income  of 
the  trust  property,  real  and  personal.  Decree, 
sec  21.  For  the  testator's  children,  the  will  di- 
rects a  provision  during  minority,  out  of  the 
rents  and  profits  of  the  estate,  for  education 
and  support,  according  to  their  several  ages 
197*J  and  exigencies.  *I  have  already  noticed 
that  the  rents  and  profits  of  the  whole  estate 
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include  income  from  personal  as  well  as  real 
property.  The  provision  does  not,  therefore, 
in  point  of  subject-matter,  come  within  the 
disqualifying  clause  of  the  63d  section.  That 
relates  to  an  income  measured  by  and  coming 
from  rents  and  profits  of  land  only.  It  never 
could  have  intended  a  provision  from  an  es- 
tate at  large  to  be  advanced,  as  here,  by  guard- 
ians for  the  sustenance  of  their  wards.  Nor 
does  this  case  come  within  the  office  of  an  ex- 
press trust  as  defined  in  any  part  of  the  55th 
section.  The  tuition  and  custody  of  the  minor 
children  are,  in  a  certain  event,  given  to  the 
trustees;  that  is  to  say,  they  are  appointed 
guardians  quoad  fioc,  and  then  incidentally  they 
are  to  cause  a  suitable  provision  to  be  made 
out  of  the  rents  and  profits.  The  case  in  the 
55th  section  is  a  simple  trust  to  receive  and  dis- 
burse rents  and  profits,  and  apply  them  for  the 
benefit  of  the  cestui  que  trust  during  life  or  a 
shorter  time.  But  all  the  other  branches  of 
the  trust  being  disposed  of  or  disposable,  even 
were  we  to  admit  that  this  trust  for  minors 
comes  within  the  disqualifying  clause,  it  will 
not,  even  when  joined  with  the  life  estate  in 
remainder,  exceed  the  term  allowed  by  the  stat- 
ute. Each  child  is  interested  in  the  provision 
for  his  own  benefit,  as  a  property  in  severally, 
only  during  his  minority,  which  cannot  exceed 
a  life  in  being.  It  must  cease  with  his  minor- 
ity; then  the  estate  goes  over  for  but  another 
life  in  the  remainder-man.  Both  together  can- 
not exceed  the  two  subsisting  lives  allowed  by 
the  15th  section  of  the  Statute.  I  am  clear, 
however,  that  the  case  is  no  more  than  the  or- 
dinary one  of  general  guardianship,  and  is 
neither  within  the  words  nor  the  spirit  of  the 
restriction  in  the  63d  section.  The  incapacity 
to  aliene  arises  from  the  mere  incidental  circum- 
stance of  infancy.  The  right  to  such  a  provis- 
ion by  an  adult  might  be  released  or  assigned. 
In  the  30th  clause  of  the  will,  which  provides 
for  widows  and  children,  rents  and  profits  are 
neither  mentioned  nor  alluded  to.  A  gross  pro- 
vision is  to  be  made  out  of  the  estate,  by  allow- 
ing a  sum  not  exceeding  $1,500  per  annum  to 
a  widow  and  children,  or  the  children  of  a  de- 
ceased daughter.  I  will  only  say  the  construc- 
tion must  be  entirely  gratuitous  which  should 
*include  such  a  provision  within  the  [*198 
disqualifying  clause  of  the  63d  section  of  the 
statute.  All  these  provisions  in  favor  of  wid- 
ows and  children  are  entirely  contingent,  and 
the  latter  remotely  so.  Looking  at  the  ample 
support  afforded  by  the  shares  of  this  estate 
which  have  already  come  to  the  hands  of  the 
children,  by  descent  and  distribution  under 
the  decree  and  in  various  other  ways,  it  must 
be  the  extreme  of  improvidence  or  misfortune 
which,  during  the  trust  term,  shall  reduce  the 
widows  or  children  of  any  of  the  recipients  to 
a  state  of  dependence  upon  the  general  fund. 
On  the  whole,  neither  of  these  contingent  pro- 
visions are  in  any  view  the  subject  of  an  ex- 
press trust  within  the  55th  section  of  the  stat- 
ute; but  they  are  not  for  that  reason  invalid. 
The  58th  section  declares,  that  when  power  is 
in  terms  sought  to  be  annexed  to  an  express 
trust  which  is  not  authorized  by  the  preceding 
sections,  it  may  still  be  valid  as  a  power  in 
trusl  The  trustees  standing  also  in  the  char- 
acter of  guardians  and  executors,  ample  au- 
thority may  be  found  in  the  law,  under  which 
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they  can  carry  out  these  provisions,  without  a 
resort  to  the  shelter  of  the  express  trust.  It  is 
proper  to  observe  that  this  will  inures  in  vari- 
ous ways.  It  devises  an  express  trust,  with 
remainders  in  the  real  estate  under  the  limita- 
tions fixed  by  the  decree.  It  confers  very  ex- 
tensive powers  in  trust,  and  superadds  all  the 
other  authority  implied  in  the  office  of  execu- 
tors. I  have  already  noticed  the  contingent 
guardianship  of  the  minor  children.  In  fixing 
a  construction  and  directing  the  execution  of 
the  will,  it  was  not  necessary, in  the  view  which 
the  Chancellor  took  of  the  trust  term,  to  exam- 
ine with  much  minuteness  in  what  character 
the  power  was  to  be  executed.  For  him  it  was 
sufficient  that  it  pertained  to  the  trustees,  either 
in  on<*  capacity  or  another.  So  far  as  any  duty 
is  to  be  performed  by  these  trustees,  in  respect 
to  the  real  estate,  the  more  important  portion 
will  be  found  to  range  within  the  Statute  Con- 
cerning Powers  in  Trust.  Sees.  94,  95. 

But  it  is  objected  that  a  power  in  trust  sus- 
pends alienation.  The  law  is  clearly  other- 
wise. Section  58  declares  that  no  estate  shall 
vest  in  the  trustees;  and  section  107  declares  it 
to  be  a  lien  or  charge  on  the  land,  after  being 
199*]  duly  ^recorded.  The  land  is  completely 
in  market,  subject  to  the  lien;  and  the  cestuis 
jjue  trust  can,  by  transferring  or  releasing  their 
interest  and  joining  the  trustees,  aliene  the 
whole  estate,  subject  to  the  life  contingency; 
but  if  otherwise,  the  only  power  in  trust  which 
is  open  to  the  objection  of  perpetuity,  is  that 
for  awarding,  distributing  and  conveying  the 
several  interests  devised.  It  must,  therefore, 
be  measured  by  them,  and  cannot  exceed  a 
single  life  in  being,  in  respect  to  each  estate. 
When  shall  a  suspension  of  alienation  be  said 
to  arise?  It  is  when  land  is  so  clogged  that  if 
all  the  world  should  join  in  the  most  apt  con- 
veyances, yet  the  fee  could  not  be  sold.  I  have 
shown  that  the  whole  of  the  estate  devised  may 
be  sold,  by  proper  instruments  of  conveyance, 
except  those  parts  which  are  severally  hung 
up  on  the  contingency  of  a  single  life  in  each 
taker;  and  that  the  law  allows.  The  statute 
gives  more;  a  suspension  may  run  through  two 
subsisting  lives.  I  deny  that  there  can  be  a 
technical  suspension  of  interest  in  a  vested  es- 
tate, coming  within  the  notion  of  perpetuity, 
except  in  the  single  instance  under  the  63d  sec- 
tion; and  that  is  to  my  mind  entirely  out  of 
this  case.  Are  we  to  be  told  that  a  mere  lien 
tends  to  create  a  perpetuity?  What  is  to  be 
come  of  mortgages  and  judgments  and  rents 
and  annuities  charged  on  lands,  payable  at  re 
mote  periods,  in  long  installments,  and  some 
of  them  running  out  into  a  fee?  All  these  are 
liens,  but  they  can  be  sold  out.  By  joining 
with  the  general  owner,  the  whole  land  can  be 
sold.  If  we  depart  from  themeaningof  the  word 
"perpetuity,"  in  the  technical  sense  of  the  term, 
I  know  not  what  it  may  not  be  made  to  signi- 
fy. Infancy  or  lunacy  may  by-and-by  be  ob- 
jected, because  they  prevent  the  owner  from 
aliening  for -a  period  more  than  the  2  lives  in 
beine.  Any  temporary  disability  to  sell,  will 
next  be  brought  in,  and  counted  in  the  line  of 
perpetuity. 

But  it  is  supposed  that  the  trustees  are  so 
firmly  fixed  in  their  seats,  that  after  all  the  in- 
terest of  the  legatees,  annuitants  and  other  ex- 
pectants are  bought  out,  and  their  rights  re- 
WEND.  16.  N.  Y.  R.,  12. 


leased  to  the  general  owners  of  the  estate,  the 
express  trust  is  not  yet  ended ;  that  the  trustees 
still  retain  all  their  legal  rights,  deeply  rooted 
as  ever,  and  flourishing  to  the  end  of  the  term. 
*Surely  that  must  be  a  singular  trust,  [*2OO 
which  can  exist  after  the  rights  of  its  benefi- 
ciaries are  all  extinct.  It  is  said  the  trustees 
cannot  aliene  in  contravention  of  their  trust. 
There  is  another  reason  now  why  they  cannot 
aliene;  they  have  nothing  left.  The  67th  sec- 
tion of  the  statute  provides,  as  mentioned  be- 
fore, "that  when  the  purposes  for  which  an 
express  trust  shall  have  been  created  shall  have 
ceased,  the  estate  of  the  trustees  shall  also 
cease."  Such,  too  is  the  common  law,  and  such 
is  the  reason  of  the  case.  They  never  had  any 
interest  for  their  own  sakes;  they  cannot  hold 
a  sinecure  in  the  land,  after  that  is  discharged 
of  all  they  had  to  pay. 

We  were  admonished  at  the  close  of  the  ar- 
gument, that  unless  we  so  construe  the  63d 
section  as  to  prevent  the  alienation  of  all  inter- 
est in  rents  and  profits  which  may  arise  out  of 
an  express  trust  in  any  form  and  for  any  pur- 
pose, that  branch  of  the  section  which  takes 
away  the  power  of  assigning  may  be  evaded. 

1  certainly  entertain  no  fear  of  such  a  conse- 
quence.    People  are  sufficiently  fond  of  tying 
up  their  property  in  the  hands  of  their  donees. 
There  is  no  need  to  countenance  them  in  this, 
either  by  statutory  provisions  or  judicial  con- 
struction.    It  is  enough  that  they  have  power, 
in  a  particular  form,  to  prevent  alienation  for 

2  lives  in  being.      Their  fondness  for  doing 
that  and  even  more  is  evinced  in  Lorillard's 
case.     This  court  certainly  went  far  enough 
when  they  held  that  a  man  may  arbitrarily, and 
without  the  reason  which  influenced  the  pas- 
sage of  the  55th  section  in  its  original  form, 
withdraw  all  his  land  from  market,  by  a  vest- 
ed estate  for  2  lives  in  being.     If  our  large 
landed  estates  are  to  be  locked  up  and  secured 
at  the  pleasure  of  the  owner,  he  ought  to  be 
holden  with  great  strictness  to  the  forms  of  the 
trust.    If  he  depart  from  that  form,  the  grant- 
ee   or    donee    should    have    the    suspending 
power  to  alien.  That  such  an  extensive  power 
exists  at  all  to  suspend  alienation,  is  owing  to 
mere  inadvertence  in  legislation.  It  was  the  en- 
largement of  the  55th  section,  without  a  corres- 
ponding alteration  in  the  63d  section  and  other 
collateral  provisions.     That  was  shown  in  the 
history  of  this  branch  of  the  statute  as  given 
by  the  present  Chief  Justice  *\n  the  case  [*J2O1 
of  Lorittard.    Beside,  that  statute  is  in  deroga- 
tion of  the  right  which  every  man  has  at  com- 
mon law  to  aliene  his  property.     Upon  every 
principle  it  should  be  construed  with  great 
strictness.     It  places  the  fund,  to  a  certain  ex- 
tent, beyond  the  reach  of  creditors. 

I  have  not  entered  upon  the  inquiry  whether 
20  years  and  10  days,  the  limitation  of  the  trust 
term  by  the  Chancellor,  be,  in  contemplation  of 
law,  more  than  two  lives  in  being;  whether 
that  be  so  or  not  is  immaterial,  if  the  term  work 
no  suspension  of  alienation.  I  have  felt  no 
doubt  that  the  Chancellor's  construction  upon 
the  words  of  the  clause  limiting  the  duration 
of  this  term,  is  the  sensible  one,  and  that  there 
is  no  such  uncertainty  as  to  render  it  void  for 
that  reason. 

In  conclusion,  I  have  not  been  able  to  satis- 
fy myself  that  the  first  remainders  for  life  in 
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the  8|  shares  are  vested ;  nor,  consequently 
that  the  substituted  remainders  are  valid.  The 
trust  term  is  valid,  and  the  limitations  of  the 
8i  shares  are  valid  as  contingent  remainders. 
Each  remainder  in  fee  must  vest,  if  at  all,  dur- 
ing or  at  the  termination  of  the  single  life  ir 
being  of  a  person  who  is  exactly  named  and 
described.  On  the  death  of  such  person  pre- 
vious to  the  contingency,  the  whole  interest  ol 
that  person  fails  as  to  the  share  which  would 
otherwise  vest  in  him,  and  the  share  descends 
in  fee  to  the  testator's  general  heirs,  and  thus 
becomes  alienable.  If  the  person  survive  un- 
till  the  remainder  in  that  share  vests,  there  is  a 
contingent  remainder  over  in  fee  to  his  special 
heirs,  which  must  also  vest  at  the  termination 
of  the  life  of  the  first  taker.  Thus  alienation 
is  suspended  but  for  a  single  life  at  the  ut- 
most. Looking  at  either  event,  the  life  or  the 
death  of  the  several  devisees  named,  the  estate 
of  each  must  become  alienable  within  the  com- 
pass of  his  single  life.  That  life  began  to  run 
on  the  death  of  the  testator.  In  the  meantime, 
all  the  interests  connected  with  the  trust  term 
remain  mere  incumbrances,  extinguishable  in 
various  ways;  at  least  there  are  none  of  them 
within  the  disability  imposed  by  the  63d  section 
of  the  statute.  Any  circumstances  of  suspense 
arising  from  infancy  or  temporary  contingency 
2O2*]  *are  but  incidental,  and  tend  no  further 
towards  the  creation  of  a  perpetuity  than  the 
like  inability  of  any  other  incumbrancer. 

On  the  other  hand,  if  the  express  trust  be 
void  as  such,  and  the  term,  for  that  reason,  ex- 
punged, the  same  consequences  must  follow  in 
another  form.  All  the  authority  of  the  trust 
ees  would  still  be  maintainable  as  trust  powers, 
or  in  their  character  as  executors  or  guardians. 
If  the  term  be  gone,  then  there  is  nothing  left 
which  can  suspend  alienation  beyond  the  sin- 
gle life  in  each  estate.  That  still  begins  to  run 
at  the  death  of  the  testator,  and  all  the  estates 
revolve  in  the  same  compass  of  time  and  contin- 
gency. If  the  term  be  gone,  there  is  no  legal  es- 
tate immediately  vested  by  the  will.  The  life 
estate  and  the  estate  in  fee  which  follows  it  are 
more  properly  executory  devises;  but  the  sus- 
pense of  alienation  is  exactly  the  same,  being 
measured  out  by  a  single  life  in  being.  Such 
a  devise  is,  unquestionably,  valid.  There  never 
was  need  of  a  precedent  estate  to  sustain  an 
executory  devise,  and  the  statute,  sec.  10, 
seems  to  have  extended  the  same  doctrine  to  a 
deed.  The  trustees  may  still  perform  the  same 
office  of  awarding,  and  of  conveying  at  the  ex- 
piration of  the  time  of  20  years  and  10  days. 
The  land,  in  the  meantime.would  formally  de- 
scend to  the  heirs  until  the  expiration  of  that 
time,  for  it  has  now  ceased  to  be  a  technical 
term;  but  the  whole  is  a  subject  of  dealing  in 
the  market,  except  what  hangs  on  the  single 
life.  If  that  falls  in  before  the  time  expires, 
the  share  has  gone  to  the  general  heirs,  and  so 
becomes  alienable.  If  the  life  holds  out,  it 
takes  its  own  vested  estate,  which  at  the  death 
goes  over  in  remainder  to  the  special  heirs  in 
fee. 

The  difference  in  the  result  is  merely  formal. 
If  the  term  be  void,  the  devises  for  life  of  the 
8i  shares  to  the  9  devisees  named  are  most 
clearly  valid.  If  the  term  be  maintained,  as  I 
feel  satisfied  it  may,  and  perform  all  its  offices 
without  a  violation  of  the  statute,  the  devises 
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are  also  good  in  the  form  allowed  by  the  de- 
cree. 

A  single  remark  is  due  to  the  imperfect  and 
obscure  manner  in  which  I  may  have  expressed 
some  of  the  arguments  by  which  I  have  at- 
tempted to  sustain  the  decree.  Although  the 
*Attorney-General  of  theU.  S.  devoted  [*2O3 
the  last  day  of  his  argument  to  showing  that  the- 
cestuis  que^  trust  could  aliene,  yet  the  idea  was 
comparatively  new  to  the  cause.  He  remarked 
that  in  the  multiplicity  of  points  originally 
introduced,  that  ground  was  inadvertently 
omitted  in  the  discussion  before  the  Chan- 
cellor. I  sincerely  regret  that  this  was  so. 
Looking  at  the  great  power  of  arrangement 
and  elucidation  displayed  by  the  Chancellor  in, 
the  primary  examination  of  this  will,  I  cannot 
but  see  how  much  more  readily  the  mind  would 
have  been  led  to  the  adoption  of  a  position  so- 
conclusive  in  its  results,  when  presented,  en- 
forced and  illustrated  by  the  same  master  hand. 
My  regret  is  increased,  because  it  has  been 
with  me  a  favorite  maxim, that  wills  and  deeds 
should  be  sustained  wherever  they  can  be, and 
as  far  as  they  can  be,  not  only  against  cavil, 
but  against  doubt;  and  especially  where  I  think 
doubts  may  be  removed  by  a  more  clear  and 
full  view  of  the  case. 

I  am  for  affirming  the  Chancellor's  decree 
throughout. 

By  Senator  Mack.  An  examination  of  those- 
portions  of  the  Revised  Statutes  which  treat  of 
real  property,  in  connection  with  the  notes  of 
the  revisers  thereon,  is  calculated  to  convince 
even  those  who  are  unacquainted  with  their 
history,  that  they  were  designed  to  embrace  all 
the  rules  of  law  which  should  thereafter  gov- 
ern and  control  the  title,  the  possession,  the 
alienation  and  inheritance  of  real  estate.  The 
preamble  to  this  portion  of  the  statutes,  1  R. 
S.,  717,  declares  it  to  be  "expedient  that  the 
several  statutes  of  this  State  relative  to  the  ac- 
quisition, the  enjoyment  and  transmission  of 
property,  both  real  and  personal,  the  domestic 
relations  and  certain  matters  connected  with, 
private  rights,  should  be  consolidated  and  ar- 
ranged in  appropriate  chapters,  titles  and  arti- 
cles; that  the  language  thereof  should  be  sim- 
plified; and  that  omissions  and  other  defects 
should  be  supplied  and  amended."  Previous 
to  the  revision,  the  Legislature  had  commenced 
the  important  duty  of  endeavoring  to  extricate 
this  branch  of  the  law  from  confusion  and  un- 
certainty. One  object  of  the  Legislature,  so- 
far  as  they  *had  gone  (say  the  revisers),  [*2O4 
"was  to  destroy  perpetuities — in  other  words, 
to  prevent  the  fee  from  being  rendered  in- 
alienable beyond  a  certain  period."  This  was 
also  a  prominent  object  aimed  at  by  the  re- 
visers; and  they  express  a  confident  belief,  that 
the  adoption  of  the  provisions  which  they  rec- 
ommend in  relation  to  expectant  estates  (the 
pendants  upon  which  alienation  hangs),  "wilt 
extricate  this  branch  of  the  law  from  the  per- 
plexity and  obscurity  in  which  it  is  now  in- 
volved, and  render  a  system  simple,  which, 
in  its  present  state,  is  various,  complicated  and 
abstruse."  "The  interests  of  society  (they  ob- 
serve) require,  that  the  power  of  the  owner  to 
fetter  the  alienation  and  suspend  the  owner- 
ship'of  an  estate  by  future  limitations,  should 
:)e  confined  within  certain  limits."  They  speak 
n  emphatic  and  reprehensive  language  of  the- 
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then  existing  state  of  the  law  in  England,  of 
the  "multitude  of  rules,"  the  distinctions  of 
which  are  "so  nice  and  difficult  of  apprehen- 
sion," and  from  which  "have  arisen  the  evils 
of  which  the  nation  is  now  complaining,  and 
which  their  wisest  statesmen  are  seeking  to  re- 
dress, the  complexity  of  their  titles,  the  great 
hazard  and  expense  of  alienation,  and  the  fre- 
quent and  ruinious  litigation  in  which  estates 
are  involved."  These  evils,  they  apprehend, 
though  not  yet  extensively  felt  in  this  State, 
"will  not  fail  to  extend  themselves,  as  prop- 
erty advances  in  value,  capital  is  accumulated, 
and  the  rich  become  anxious  to  secure  their 
possessions  to  a  distant  posterity."  "The  rem- 
edy" seemed  to  the  revisers  "obvious  and  ef- 
fectual." It  was,  "to  abolish  all  technical  rules 
and  distinctions,  having  no  relation  to  the  es- 
sential nature  of  property  and  the  means  of 
its  beneficial  enjoyment,  but  which,  derived 
from  the  feudal  system,  rest  sblely  upon  feudal 
reasons;  to  define  with  precision  the  limits 
within  which  the  power  of  alienation  may  be 
suspended  by  the  creation  of  contingent  es- 
tates, and  to  reduce  all  expectant  estates  sub- 
stantially to  the  same  class  and  apply  to  them 
the  same  rules,  whether  created  by  deed  or  by 
devise."  In  a  previous  note  on  another  branch 
of  the  subject,  the  revisers  speak  of  the  decis- 
ions of  the  judges  as  having  been  sometimes 
made  "without  regard  to  former  authorities 
2O5*J  and  maxims,  supposed  to  *be  estab- 
lished," as  "only  a  proof  how  strongly  it  was 
felt  that  those  maxims  and  authorities  were 
repugnant  to  common  sense  and  foreign  to  the 
state  of  society  and  habits  of  thought  that  now 
prevail;"  and  they  emphatically  ask:  "Would 
it  not  be  better  that  the  obnoxious  rules  should 
be  swept  away  at  once  by  legislative  enact- 
ment, than  to  be  slowly  undermined  and  sub- 
verted by  the  subtleties  of  judicial  interpreta- 
tions, at  the  expense,  perhaps  to  the  ruin,  of  a 
succession  of  suitors,  and  at  the  hazard  of 
plunging  the  whole  law  on  the  subject  into 
endless  uncertainty." 

It  is  thus  apparent,  that  the  object  and  in- 
tention of  the  revisers  and  of  the  Legislature 
were  to  abolish  the  existing  system,  if  system 
it  might  be  called,  to  abrogate  the  uncertain 
and  complex  rules  and  precedents  of  the  En- 
glish courts  and  of  the  common  law,  in  rela- 
tion to  real  estate,  and  to  embody  in  the  Re- 
vised Statutes  a  new  and  entire  system,  com- 
prising clear,  definite  and  certain  rules,  which 
should  be  applicable  and  conclusive  in  all  cases 
likely  to  occur  within  the  courts  of  this  State. 
They  intended,  also,  that  these  rules  should 
harmonize  with  the  spirit  of  the  age,  and  with 
our  civil  institutions  and  policy.  How  far  they 
have  succeeded  in  these  objects — to  what  ex- 
tent they  have  rendered  "simple,  uniform  and 
intelligible"  that  which  before  was  "various, 
complicated  and  abstruse,"  were  we  to  be 
guided  by  the  numerous  commentaries  which 
have  been  written  and  made  upon  the  results 
of  their  labors,  it  would  perplex  the  most  in- 
genious mind  and  the  maturest  judgment  to 
determine.  But  the  position  may  be  safely  as- 
sumed, that  no  instrument,  whether  of  con- 
veyance or  devise,  which,  compared  with  the 
Revised  Statutes  as  the  standard,  cannot,  by 
the  legal  and  common  sense  rules  of  construc- 
tion, be  clearly  interpreted  and  legally  sus- 
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tained,  can  be  regarded  as  a  legitimate  off- 
spring; and  that,  in  deciding  upon  the  legal 
construction  and  validity  of  such  instrument; 
it  is  no  longer  necessary  or  competent  for  any 
court  of  this  State  to  depart  from  the  rules  of 
the  statute,  and  recur  for  light  to  the  laby- 
rinths of  black-letter  decisions  and  the  wander- 
ing mazes  of  the  common  law.  In  consider- 
ing, then,  the  present  appeal,  the  will  of  the 
testator  is  *to  be  subjected  to  this  [*2O6 
standard.  The  recent  decision  in  the  Lorittard 
case,  however,  and  the  able  and  lucid  exposition 
of  the  provisions  and  policy  of  the  Revised  Stat- 
utes, by  the  late  Chief  Justice  and  other  mem- 
bers of  this  court  on  that  occasion,  appear  to 
leave  but  one  prominent  point  to  be  decided  in 
the  case  before  us.  This  point  is,  the  validity 
of  the  trust  term.  Here  is  the  distinguishing 
feature  between  the  two  cases. 

Is  the  trust  term  of  the  will  valid  ?  Does  it 
suspend  the  alienation  of  the  testator's  real 
property  in  a  mode  prohibited  or  not  author- 
ized by  the  statute?  By  the  17th  clause  of  the 
will,  the  trust  term  is  directed  to  continue  and 
the  estate  is  to  vest  in  the  trustees  until  the 
youngest  of  the  testator's  children  and  grand- 
children living  at  the  date  of  his  will,  and  at- 
taining the  age  of  21  years,  shall  have  attained 
that  age.  For  that  period  then,  whatever  might 
prove  to  be  its  duration,  the  estate,  according 
to  the  intent  of  the  testator,  must  be  and  re- 
main inalienable.  1  R.  S.,  730,  sees.  63,  65. 
There  were  13  children  and  grandchildren  of 
the  testator  under  21  years  of  age,  the  youngest 
of  whom  living  at  the  date  of  the  will  was  one 
year  old  lacking  10  days  when  the  testator  died. 
In  considering  and  deciding  this  point,  the 
Chancellor,  in  5  Paige,  460,  observes:  "Al- 
though such  a  trust  term  might  be  inalienable 
under  the  restrictions  contained  in  the  63d  and 
65th  sections  of  the  title  just  referred  to,  it 
could  in  no  event  suspend  the  power  of  alien- 
ation for  a  longer  time  than  21  years,  and  the 
usual  period  of  gestation  if  there  was  a  post- 
humous child.  This  is  much  less  than  the 
probable  continuance  of  the  longest  of  any  2 
lives  under  the  age  of  21,  according  to  the  or- 
dinary duration  of  human  life;  and  even  less 
than  the  probable  duration  of  any  one  life  un- 
der that  age,  in  any  part  of  this  State,  accord- 
ing to  the  tables  of  mortality.  See  Meyer,  Life 
Ins.,  85,  table  17.  The  principle  of  permitting 
a  reasonable  suspense  of  the  power  of  aliena- 
tion, in  case  of  the  actual  minorities  of  persons 
contingently  interested  in  an  estate,  is  also  rec- 
ognized by  the  Legislature  in  the  recent  revis- 
ion. The  63d  section  of  the  Articles  relative 
to  Uses  and  Trusts  presents  the  only  legal  ob- 
stacle'which  can  render  a  trust  *term  [*2O7 
determinable  at  the  expiration  of  any  number 
of  minorities  in  being,  inalienable.  And  as  the 
15th  section  of  the  Revised  Statutes,  before  re- 
ferred to,  does  not  prohibit  the  creation  of  a 
trust  term,  which  is  not  made  absolutely  deter- 
minable upon  the  death  of  any  two  specified 
persons,  I  conclude,  although  with  some  hesi- 
tation, that  such  a  trust  term,  if  it  is  so  limited 
that  it  can  in  no  event  continue  longer  than 
the  actual  minority  of  two  or  more  infants  in 
being  at  the  creation  of  such  estate,  and  who 
have  an  interest  therein  either  vested  or  con- 
tingent, is  not  necessarily  invalid.  Had  His 
Honor,  the  Chancellor,  been  more  positive  and 
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decided  in  this  conclusion,  I  should  hesitate 
long  and  labor  long  before  I  permitted  myself 
to  entertain  a  contrary  opinion.  But,  while 
cherishing  the  highest  respect  for  the  extensive 
legal  acquirements,  the  mature  and  discrimi- 
nating judgment  of  this  eminent  jurist,  my 
understanding  fails  to  be  convinced  by  the  proc- 
ess of  reasoning  and  illustration,  through 
which  he  arrived  at  his  conclusion  upon  this 
essential  point  of  the  case.  This  conclusion 
seems  to  have  rested  upon  the  reasonableness 
and  moral  necessity  of  such  a  trust  term  for 
the  support  of  large  families  of  minors  de- 
pendent upon  small  estates,  etc. ,  rather  than 
upon  its  conformity  with  the  strict  letter  of  the 
statute,  its  clear  and  undoubted  legality.  The 
reasonableness  of  such  a  term  I  am  not  dis- 
posed to  question.  Its  necessity,  for  the  pur- 
poses specified,  has  not  been  made  apparent 
by  any  defects  of  the  statute  which  have  been 
pointed  out,  or  which  I  have  been  able  to  dis- 
cover. Its  legality  which  the  Chancellor  ad- 
mits with  "  hesitation,"  is  the  point  for  this 
court  to  determine.  The  14th  section  of  the 
Statute  1  R.  S.,  728,  declares,  that  "Every  fut- 
ure estate  shall  be  void  in  its  creation  which 
shall  suspend  the  absolute  power  of  alienation 
for  a  longer  period  than  is  prescribed  in  this 
article."  Section  15  prescribes  this  "  period," 
and  declares  generally  and  specifically,  that 
"  the  absolute  power  of  alienation  shall  not  be 
suspended  by  any  limitation  or  condition  what- 
ever, for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being  at 
the  creation  of  the  estate;  except  in  the  single 
case  mentioned  in  the  next  section."  This 
2O8*]  "single  case,"  *sec.  16,  authorizes  "  a 
contingent  remainder  in  fee"  to  be  "created 
on  a  prior  remainder  in  fee,  to  take  effect  in 
the  event  that  the  person  to  whom  the  first  re- 
mainder is  limited  shall  die  under  the  age  of 
twenty-one  years,  or  upon  any  other  contin- 
gency uporf  which  the  estate  of  such  persons 
may  be  determined  before  they  attain  their  full 
age:"  an  exception  in  favor  of  actual  minori- 
ties, within  which  the  present  case  is  not  em- 
braced. This,  then,  is  the  rule,  and  the  only 
rule  recommended  by  the  revisers  and  adopted 
by  the  Legislature,  "to  define  with  precision 
the  limits  within  which  the  power  of  alienation 
may  be  suspended,  by  the  creation  of  contin- 
gent estates,  and  to  reduce  all  expectant  es- 
tates substantially  to  the  same  class  and  apply 
to  them  the  same  rules,  whether  created  by 
deed  or  by  devise  ;"  and  to  this  rule  all  uses 
and  trusts,  and  powers  for  the  disposition  of 
lands  and  the  income  thereof,  are  referred  and 
subjected.  Ch.  1,  sec.  55,  sub.  3,  4;  ch.  4,  tit. 
4,  sees.  1,  2,  3,  etc.  "The  absolute  (not  the 
contingent,  possible  or  implied)  power  of  alien- 
ation shall  not  be  suspended  by  any  limitation 
or  condition  whatever"  (by  deed,  by  devise,  by 
express  trust  or  by  power  in  trust),  "for  a  long- 
er period  than  during  the  continuance  of  not 
more  than  two  lives  in  being,"  etc.  The  term 
here  authorized  is  not  an  absolute  term;  it  is  not 
a  term  for  years;  it  is  not  a  term  embracing  the 
average  duration  of  human  life.  The  phrase- 
ology is  peculiar,  but  in  my  opinion  explicit: 
"  During  the  continuance  of  " — not  for  a  pe- 
riod equal  to — "  two  lives,"  "  not  more."  The 
provision  of  the  statute  in  respect  to  the  title 
to  personal  property,  1  R.  S.,  773,  sec.  1,  is 
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analogous:  "  The  absolute  ownership  of  per- 
sonal property  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  and  until 
the  termination  of  not  more  than  two  lives  in 
being,"  etc.  What  is  the  obvious  meaning  and 
interpretation  of  the  terms  "  during  the  con- 
tinuance of,"  "  not  more  than,"  and  "in  be- 
ing," when  applied  to  "life"  or  "lives?" 
There  can  be  no  "lives  in  being"  without  per- 
sons: they  must  be  substantive — corporeal  and 
not  spiritual ;  real,  and  not  hypothetical;  and 
these  persons  must  be  named  or  designated,  or 
some  certain  means  of  identity  specified,  or 
*how  can  "the  continuance,"  or  more  [*2O9 
explicitly  "  the  termination  " — (not  the  proba- 
ble duration) — of  their  lives  be  known  and  as- 
certained? In  other  words,  the  alienation  of 
an  estate  cannot  be  suspended  upon  the  lives 
of  more  than  two  persons  who  shall  be  living 
at  the  creation  of  the  estate;  and  the  "  contin- 
uance" or  "  termination"  of  the  lives  of  one  or 
two  persons  designated  must  measure  the  legal 
"  period"  of  suspended  alienation,  in  all  cases. 

The  Chancellor  declares  in  his  opinion,  p.  462. 
that  "the  estate  devised  to  the  executors  and 
trustees  in  this  case,  was  a  term  of  years  in  the 
testator's  real  property  of  which  he  was  seised 
at  the  time  of  his  death,  and  in  the  real  proper- 
ty into  which  he  directed  this  personalty  to  be 
converted  for  the  term  of  twenty  years  and  ten 
days;  the  youngest  grandchild  who  was  living 
at  the  date  of  the  will,  being  one  year  old  ten 
days  after  the  death  of  the  testator."  But  its 
character,  he  supposes,  may  be  changed  by 
contingencies,  and  according  to  the  manifest 
intention  of  the  testator;  "and  (he  says)  the 
trust  estate  will  cease  at  the  death  of  the  last 
who  shall  die  under  age,  after  the  survivors 
have  all  attained  their  majority.  It  is,  there- 
fore, not  an  estate  for  years  determinable  on 
lives,  or  an  absolute  term;  but  it  is  an  estate  for 
years;  for  twenty  years  and  ten  days  ;  deter- 
minable sooner  if  the  minorities  shall  cease  be- 
fore the  expiration  of  that  time."  "  If  the  mi- 
norities shall  cease! "  To  what  conclusion  does 
this  phrase,  this  contingent  proposition,  lead 
the  understanding?  How  can  we  admit  its  ob- 
vious definition  and  reject  the  conclusion  that 
this  is  a  term,  or  an  estate,  dependent  upon  or 
determinable  on  lives?  For  how  can  the  estate 
determine— how  can  "minorities cease,"  sooner 
than  the  ultimate  term  of  20  years  and  10  days, 
but  by  the  death  of  the  minors?  And  is  not  the 
term  prolonged  or  shortened  by  the  "  contin- 
uance" or  "  termination"  of  their  respective 
lives?  In  this  case  12  lives  may  cease  and  yet 
the  ultimate  term  of  suspended  alienation  be 
accomplished  ;  for  the  youngest  of  the  13 
may  reach  the  age  of  21  years,  while  all  the 
others,  after  having  arrived  successively  to 
years  of  maturity,  and  some  of  them  to  [*21O 
more  than  middle  age,  may  all  have  gone  to 
their  eternal  inheritance,  leaving  a  new  race  of 
minor  children  behind  them. 

Can,  then,  a  testator,  according  to  the  pro- 
visions and  policy  of  the  Revised  Statutes,  be 
permitted  to  suspend  the  alienation  of  an  estate 
upon  minorities  ?  Or,  if  upon  minorities,  upon 
those  of  more  than  2  persons  in  being  at  the 
creation  of  the  estate  ?  Are  not  minorities, 
within  the  spirit,  intent  and  meaning  of  the 
statute,  when  employed  for  the  purpose  of 

WEND.  16. 


1836 


HAWLEY  v.  JAMES. 


210 


suspending  alienation,  synonymous  with  lives? 
Treating  of  the  directions  for  accumulation, 
the  Chancellor,  p.  481,  observes:  "Judging 
from  the  peculiar  form  of  the  clause  in  this 
will  by  which  the  trust  term  is  devised,  I  am 
inclined  to  think  the  testator  has  acted  upon 
the  erroneous  supposition  that  an  accumula- 
tion of  the  rents  and  profits  would  be  valid  if 
one  or  more  infants  in  being  at  the  making  of 
the  will  were  to  be  benefited  thereby,  provided 
such  accumulation  was  not  continued  beyond 
the  minorities  of  all  such  infants,  and  without 
reference  to  the  extent  of  the  beneficial  inter- 
ests which  such  infants  were  to  take  in  the  ac- 
cumulated fund.  It  is  evident,  however,  that 
such  could  not  have  been  the  intention  of  the 
Legislature.  For  if  such  a  construction  should 
be  put  upon  the  statute,  the  accumulation  of 
an  estate  for  twenty  years  could  always  be  se- 
cured, by  selecting  several  infants  upon  whose 
minorities  the  trust  term  should  be  limited,  and 
giving  them  mere  nominal  limited  interests  in 
the  accumulated  fund.  The  only  way  to  pre- 
vent this,  is  to  give  that  construction  to  the 
statute  which,  from  the  notes  of  the  revisers, 
it  is  evident  they  intended  should  be  given  to 
the  language  employed  to  convey  the  meaning 
of  the  Legislature."  How  forcibly  do  these  il- 
lustrations and  arguments  apply  to  the  aliena- 
tion of  an  estate  suspended  upon  minorities  ! 
and  how  strong  are  the  analogies,  furnished 
both  by  reason  and  the  law,  between  the  two 
cases  ;  and  singular  it  is,  that  they  should  have 
escaped  the  comprehensive  and  penetrating 
mind  of  the  Chancellor  !  In  the  present  case, 
was  not  the  intention  of  the  testator  to  prolong, 
by  the  same  means,  the  inalienability  of  the 
estate,  as  apparent  as  that  for  the  accumulation 
211*]  thereof  ?  Was  *not  his  supposition 
equally  erroneous  ?  And  will  not  the  same 
mode  of  reasoning  and  the  same  principles  ap- 
ply to  the  one  object,  and  the  method  by  which 
it  was  sought  to  be  accomplished,  as  to  the 
other  ?  If  a  testator  can  suspend  the  alienabil- 
ity of  his  estate  upon  the  minorities  of  3  per- 
sons, or  of  13,  as  in  this  case,  may  he  not  upon 
the  minorities  of  20  or  more  ;  and  thus  by  se- 
lecting infants  of  the  tenderest  age,  "  and  giv- 
ing them  mere  nominal  limited  interests,"  if 
that  be  necessary,  secure  for  20  years  the  in- 
alienability "of  an  estate  ? "  Were  this  per- 
mitted, the  way  would  be  opened  to  a  succes- 
sion of  minorities,  and  it  would  require  some 
skill  in  the  doctrine  of  chances  to  determine 
for  how  long  a  period  portions  of  a  large  estate 
might  thus  be  rendered  virtually  inalienable. 
In  the  language  of  the  Chancellor  :  "  The  only 
way  to  prevent  this,  is  to  give  that  construction 
to  the  statute  which,  from  the  notes  of  the  re- 
visers, it  is  evident  they  intended  should  be 
given  to  the  language  employed  to  convey  the 
meaning  of  the  Legislature."  It  is  as  clearly 
and  explicitly  the  intent  and  policy  of  the 
statute  to  prevent  perpetuity  or  "protracted 
alienation,"  as  to  prevent  unreasonable  accu- 
mulation. Partibility  is  stamped  on  every  page 
and  section  of  the  Revised  Statutes  which  re- 
late to  real  property.  A  suspension  of  aliena- 
tion upon  minorities,  is  nowhere  authorized. 
An  absolute  term,  or  term  of  years,  is  nowhere 
specified  ;  and  that  vague  and  indefinite  period, 
the  average  duration  of  life  which,  like  the 
shadow  of  the  dial,  varying  with  every  sun 
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and  every  latitude,  has  not  a  shadow  of  exist- 
ence in  any  portion  of  the  Revised  Statutes. 

The  minority  term,  as  it  formerly  existed,  is 
abolished  ;  and  the  views  of  the  revisers,  in 
reference  to  such  a  term,  as  is  now  attempted 
to  be  established,  may  be  drawn,  from  anal- 
ogy, by  referring  to  those  sections  of  the  stat- 
ute which  relate  to  accumulations  ;  where  all 
directions  for  accumulation  are  made  to  termi- 
nate at  the  expiration  of  the  minority  of  the 
person  for  whose  benefit  they  are  intended.  1 
R.  S.,  726,  sees.  37,  38  ;  Id.,  773,  sec.  3.  The 
rule  established,  and  the  objects  supposed  to 
have  been  attained,  are  thus  stated  by  the  re- 
visers— Note  to  sees.  14-22  :  "1.  Alienation 
*cannot  be  protracted  by  means  of  [*2 1 2 
mere  nominees  unconnected  with  the  estate, 
beyond  the  period  of  two  lives.  2.  No  more 
than  two  successive  estates  for  life  can  be  cre- 
ated. 3.  The  period  of  twenty-one  years,  after 
a  life  or  lives  in  being,  is  no  longer  allowed  as 
an  absolute  term ;  but  the  rule  is  restored  to 
its  original  object,  by  being  confined  to  the 
case  of  actual  infancy,  which  is  directly  pro- 
vided for,  by  rendering  the  disposition  de- 
fensible by  allowing  another  to  be  substituted 
during  that  period."  It  is  clear,  then,  to  my 
mind,  that  the  revisers  and  the  Legislature 
never  anticipated  or  designed  that  the  aliena- 
tion of  an  estate  should  be  suspended  upon  a 
series  of  minorities,  beyond  the  actual  infancy 
of  a  numerous  class  of  persons  beneficially  in- 
terested therein.  They  never  intended  that 
those  of  mature  years,  capable  of  managing 
their  own  affairs,  and  of  performing  the  active 
and  useful  duties  of  life,  should  be  held  in 
guardianship  through  the  nonage  of  others,  for 
the  purpose  of  perpetuity  or  accumulation  ; 
but,  on  the  contrary,  that  upon  the  termination 
of  their  minorities  they  should  respectively 
come  into  the  possession  of  the  estates  to  which 
they  might  be  entitled,  whatever  the  quality 
thereof,  with  the  power  of  alienation  limited 
and  controlled  only  by  the  definite  and  single 
rule  prescribed  in  the  15th  section  of  the  stat- 
ute. A  series  of  minorities  involves  a  series  of 
lives,  within  the  spirit  and  meaning  of  the 
statute,  legally  and  logically  considered.  If 
there  is  a  doubt  as  to  the  literal  construction  of 
its  language,  that  doubt  should  yield  to  the 
well  known  considerations  of  public  policy 
upon  which  the  law  was  founded.  By  such  a 
conclusion,  the  reason  and  policy  of  the  statute 
are  vindicated,  and  no  injustice  can  result 
therefrom.  Testators  and  their  legal  advisers 
will  be  admonished  that  professional  ingenuity 
and  skill  are  not  to  be  exercised  in  devising 
methods  to  evade  the  laws,  or  in  attempting  to 
establish,  from  motives  however  laudable,  "by 
the  subtleties  of  judicial  interpretation  "  rules, 
which  are  not  clearly  recognized  and  estab- 
lished in  the  statutes.  If  it  is  desired  for  any 
purpose  to  suspend  the  power  of  alienating  an 
estate,  the  rule  is  given,  single,  plain  and  ex- 
plicit ;  whether  good  or  bad  ;  reasonable  or 
Unreasonable,  it  is  "the  rule  of  the  [*213 
law,"  which  every  citizen  is  bound  to  obey.  It 
is  but  to  name  or  designate  one  person  or  two 
persons,  "  not  more,"  then  "in  being,"  "during 
the  continuance,"  of  whose  life  or  lives  aliena- 
tion is  intended  to  be  suspended,  and  the  ob- 
ject, if  legitimate,  will  be  effected. 

My  judgment  is,  therefore,  convinced,  that 
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the  trust  term  in  this  case  and  the  estates  lim- 
ited thereon  are  in  violation  of  the  statute  and, 
consequently,  void  ;  and  that  the  trust  itself, 
being  created  for  the  primary  purposes  of  ac- 
cumulation, and  rendering  the  estate  inalien- 
able, both  of  which  have  proved  to  be  illegal, 
is,  in  no  respect,  nor  for  any  purpose,  valid. 
Upon  this  head  and  the  connected  points  of  the 
case,  I  concur  generally  with  the  opinion  of 
Justice  Bronson  submitted  yesterday.  I  have, 
however,  been  of  the  impression  that  the  an- 
nuities and  legacies  to  persons  other  than  the 
heirs  at  law,  did  not  necessarily  fall  with  the 
trust,  but  that  they  might  be  sustained  as  sep- 
arate and  distinct  intents  of  the  testator — 
although  directed  to  be  carried  into  effect 
through  the  agency  of  the  trustees,  in  connec- 
tion with  the  trust  term  and  powers  in  trust, 
under  the  testator's  erroneous  supposition  that 
the  trust  he  was  creating  was  in  all  respects 
legal  and  valid.  On  a  re-examination  of  this 
branch  of  the  case,  although  some  difficulties 
have  presented  themselves  to  my  mind,  that 
impression  has  not  been  materially  changed.  I 
have  heard  much,  since  I  came  into  this  court, 
of  the  doctrine  of  cy  pres ;  and  I  cannot  con- 
ceive of  any  case  in  which  it  could,  in  my 
opinion,  be  so  appropriately  applied,  as  to  the 
devise  in  this  will  to  the  children  of  Augustus 
James.  It  was  clearly  the  intention  of  the  tes- 
tator, aside  from  all  other  dispositions  of  his 
property,  that  they  should  receive  $50,000  out 
of  the  bulk  of  his  estate ;  and  what  matters  it. 
as  regards  every  other  interest,  whether  it 
comes  from  the  personalties.'  the  rents  and 
profits,  or  is  taken  from  the  real  property  ? 
Where  an  intent  is  undoubted  and  legal,  is  it 
not  the  duty  of  the  court  to  give  it  effect, 
where  it  can  be  done  by  legal  means  ?  And  may 
not  this  be  done  by  making  this  amount 
chargeable  on  the  entire  estate,  payable  by  the 
2  14*]  executors  or  heirs  *at  law  ?  The  same 
principle  applies  to  the  other  legacies  and  an- 
nuities ;  and  I  cannot  draw  the  distinction  be- 
tween them  which  seems  to  have  been  drawn 
by  others  better  skilled  in  the  subtleties  of 
legal  interpretation. 

By  Senator  Maison.  The  two  great  ques- 
tions presented  in  this  case  relate,  first,  to  the 
validity  of  the  trust  term,  and  second,  to  the 
devise  of  tho  remainder  of  the  estate,  after  the 
termination  of  the  trust  term.  The  disposition 
of  these  two  questions  will  decide  the  cause ; 
the  other  questions  arising  in  it  being  mostly 
connected  with  and  dependent  on  them. 

In  the  examination  of  these  questions  refer- 
ence will  be  had  almost  exclusively  to  the  Re- 
vised Statutes,  as  furnishing  the  rules  of  con- 
struction which  should  govern  the  case.  On 
the  subject  of  trusts,  it  is  admitted  that  the 
statute  furnishes  the  only  guide,  as  all  other 
trusts  than  those  expressly  authorized  are  abol- 
ished. And  on  the  subject  of  estates  in  land, 
it  seems  to  require  only  a  careful  perusal  of 
the  2d  title  of  chapter  1  of  the  second  part,  and 
particularly  of  the  1st  article  of  that  title,  "of 
the  Creation  and  Division  of  Estates,"  to  be 
entirely  satisfied  that  the  Legislature  intended 
to  cover  the  whole  subject — by  enumerating 
the  different  estates,  defining  and  describing 
them  with  great  care,  introducing  new  rules 
and  principles  directly  repugnant  to  many  of 
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those  in  the  common  law,  and  indirectly  in 
conflict  with  the  whole  system  of  common  law 
estates ;  abolishing  executory  devises  and  all 
other  expectant  estates  not  enumerated  and  de- 
nned ;  providing  new  regulations  against  per- 
petuities and  accumulations ;  abolishing  the 
rule  in  Shelly's  case,  and  changing  the  nature 
and  destroying  the  distinctions  between  ex- 
pectant estates,  by  declaring  them  all  to  be  de- 
scendible, devisable  and  alienable.  It  is  im- 
possible to  contemplate  the  immediate  and  the 
remote  consequences  of  these  fundamental  in- 
novations, without  perceiving  that  the  Legis- 
lature intended  an  entire  substitute  on  the  sub- 
ject of  estates  for  the  previous  system,  as  fully 
as  in  the  case  of  trusts  and  powers.  It  is  quite 
obvious,  then,  that  we  can  derive  but  little  aid 
from  the  common  law  writers  and  decisions, 
*and  the  most  that  can  be  expected  [*215 
from  them  are  definitions  where  none  are  given 
by  our  own  statutes,  and  the  general  under- 
standing of  the  law  previous  to  those  statutes. 
This  is  always  useful  and  sometimes  necessary 
to  enable  us  to  comprehend  precisely  the  force 
and  bearing  of  a  new  provision  ;  but  no  fur- 
ther. If  our  own  system  is  a  substitute  for 
another,  it  is  worse  than  idle  to  look  to  that 
other  for  principles  to  guide  us. 

The  trust  term  being  the  first  subject  of  in- 
quiry, we  must  ascertain  precisely  what  it  is 
before  we  can  advance  a  single  step  in  the  case. 
On  this  point  I  fully  concur  with  the  Chan- 
cellor, that  it  is  a  term  to  continue  until  the 
youngest  child  or  grandchild  arrives  at  the  age 
of  21  years,  determinable  sooner  by  their 
deaths.  The  language  of  the  will,  "until  the 
youngest  of  my  children  and  grandchildren, 
living  at  the  date  of  the  will,  and  attaining  the 
age  of  twenty-one  years,  shall  have  attained  that 
age,"  clearly  constitutes  two  conditions,  viz. : 
1st,  the  living  to  attain  21,  of  some  one  of  the  13 
persons ;  and  2d,  that  the  person  who  shall  so 
live,  is  to  be  the  youngest  of  a  class  of  13  per- 
sons attaining  21;  that  is,  he  is  not  to  be  the 
youngest  of  the  class,  but  is  to  be  the  youngest 
attaining  21.  These  two  contingencies  must 
unite  to  terminate  the  estate,  and  the  same  con- 
tingencies must  occur  to  vest  the  remainder 
after  the  trust  term.  In  this  latter  view  they 
become  conditions  precedent,  and  all  the  au« 
thorities  adduced  on  both  sides  in  the  elaborate 
arguments  before  us,  concur  in  the  rule  that 
they  must  be  strictly  and  fully  performed. 
Having  applied  such  a  rule  for  one  of  the  pur- 
poses of  the  case,  it  is  impossible  to  depart 
from  it,  when  considering  the  same  expressions 
for  any  other  purpose.  But  it  is  scarcely  nec- 
essary to  resort  to  any  strict  or  arbitrary  rule 
in  construing  expressions  so  plain  and  un- 
equivocal. They  define  the  duration  of  the 
trust  term,  and  nothing  but  ordinary  common 
sense  seems  requisite  to  understand  that  that 
term  must  continue  until  the  period  provided 
for  its  termination ;  that  here  the  doctrine  of 
cy  pres,  or  any  other  equitable  doctrine  upon 
the  construction  of  conditions  subsequent,  can 
have  no  application.  While  on  the  one  hand, 
*no  court  can  abridge  the  term  if  it  be  [*2 1 6 
valid,  so  on  the  other,  no  court  can  by  equi- 
table construction  extend  it  beyond  the  period 
fixed  for  its  expiration.  If,  then,  the  plain  and 
natural  import  of  these  expressions  is  to  gov- 
ern, there  can  be  no  doubt  that  the  trust  term 
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is  to  continue  so  long  as  there  is  one  of  the  13 
minors  in  being  who  has  not  attained  21.  The 
ingenious  suggestions  to  give  a  different  inter- 
pretation to  this  limitation  of  the  trust  term, 
are  all  met  by  the  inflexible  rule  which  forbids 
us  to  alter  or  mutilate  in  any  manner  the  tes- 
tator's words,  when  those  words  convey  a 
clear,  distinct  and  unambiguous  meaning.  This 
will  is  the  law  of  the  case,  and  to  that  law  we 
are  bound  to  conform  by  the  most  imperative 
obligations.  If  its  expressions  are  vague  and 
doubtful,  then,  but  not  until  then,  may  we  re- 
sort to  expedients  to  supply  its  defects.  To 
my  mind  there  is  not  the  least  room  for  doubt; 
the  whole  will  is  obviously  drawn  up  with 
great  care  and  skill,  and  by  one  who  under- 
stood the  force  of  language;  the  expressions  in 
the  limitation  consist  of  the  most  plain  and 
simple  words,  announced  with  great  distinct- 
ness and  precision  ;  and  if  they  cannot  be  un- 
derstood, then  there  is  no  part  of  this  will  cap- 
able of  comprehension.  The  most  plausible  of 
the  suggestions  referred  to  is  that  which  sup- 
poses an  ellipsis  in  the  sentence  quoted,  and 
that  the  testator  intended  to  say  "until  the 
youngest  of  my  children  and  the  youngest  of 
my  grandchildren  living,  etc.,  and  attaining 
the  age  of  twenty-one  years,  shall  have  attained 
that  age."  But  the  addition  of  the  words 
"and  the  youngest  of,"  would  not  help  the 
matter  or  alter  the  construction  already  given, 
so  long  as  the  words  "attaining  the  age  of 
twenty-one  years"  are  supposed  to  remain,  for 
it  is  by  the  operation  of  these  words  that  the 
persons  are  rendered  indefinite.  These  words 
prevent  our  designating  those  who  were  merely 
the  youngest  in  point  of  age,  for  they  add  an- 
other particular,  and  point  out  the  youngest 
attaining  21,  who  may  be  the  oldest  of  the 
whole  13.  The  other  suggestion,  that  the  tes- 
tator referred  to  William  Augustus,  the  young- 
est of  the  whole,  and  made  the  trust  term  ter- 
minate on  his  becoming  21,  is  attended  with 
the  same  insuperable  difficulty,  that  the  testa- 
217*]  tor  *has  added  to  the  word  ' '  youngest " 
the  words  "attaining  twenty-one,"  and  thus 
precluded  the  designation  of  William  Augus- 
tus, as  the  only  one,  upon  whose  death  or  ma- 
jority the  term  shall  cease.  The  suggestion 
now  noticed  requires  us  to  strike  out  these  im- 
portant words.  I  know  of  no  authority  this 
or  any  other  court  possesses  for  doing  so. 
With  respect  to  the  suggestion  of  the  power  of 
the  court  to  model,  in  other  words  to  make  a 
new  and  different  term,  this  is  not  the  place  to 
examine  it,  because  at  present  we  are  endeav- 
oring only  to  understand  what  duration  the 
testator  himself  has  given  this  term.  I  leave 
this  point,  having  arrived  at  the  conclusion  en- 
tirely satisfactory  to  my  own  mind,  that  the 
trust  term  is  to  continue  so  long  as  any  one  of 
the  13  minors  shall  live  and  continue  a  minor. 
To  this  trust  term  with  such  a  duration  it  is 
objected  on  the  part  of  the  heirs  at  law,  that 
it  suspends  the  power  of  alienation  for  more 
than  2  lives  in  being,  of  an  absolute  fee  in  pos- 
session, and  is  thus  contrary  to  the  existing 
statute.  This  point  has  strictly  no  relation  to 
the  powers  of  the  trustees.  They  are  depend- 
ent on  the  purposes  for  which  the  trust  is 
created;  if  those  purposes  are  legal,  the  trust 
must  continue  until  they  ure  accomplished,  un- 
less the  testator  has  prescribed  a  shorter  period; 
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and  if  the  purposes  of  the  trust  are  illegal  or 
have  become  inoperative,  then  it  cannot  con- 
tinue for  one  moment,  notwithstanding  any 
attempt  by  the  testator  to  give  it  duration.  The 
law  has  said  that  when  the  purposes  of  the 
trust  have  ceased,  the  trust  itself  shall  cease. 
1  R.  S.,  730,  sec.  67.  The  purposes  of  the 
trust  term,  and  whether  the  trustees  have  any 
powers  under  it;  and  what  and  how  and  when 
they  are  to  be  exercised,  therefore,  form  a  dis- 
tinct subject  of  inquiry  after  another  question 
shall  have  been  disposed  of.  That  question 
relates  to  the  validity  of  the  devise  of  the  trust 
term,  and  the  estate  in  remainder,  considered 
as  a  whole  or  in  its  parts;  and  the  great  objec- 
tion is  that  already  stated,  that  this  devise  sus- 
pends the  power  of  alienation  longer  or  for  a 
different  time  than  is  allowed  by  the  statute. 
It  is  contended  on  the  part  of  the  heirs  at  law, 
that  a  suspension  of  *the  power  of  [*218 
alienation  is  produced  by  the  trust  term  and 
the  remainder.  They  urge  that  neither  a  pres- 
ent nor  a  future  estate  can  be  conveyed  during 
the  trust  term.  It  is  very  certain  that,  under 
the  65th  section  ;  1  R.  8.,  730,  no  convey- 
ance can  be  executed  by  the  trustees  if  the 
legal  estate  is  vested  in  them;  and  it  is  equally 
certain  that  the  cestuis  que  trust,  the  persons 
beneficially  interested,  cannot  convey  any  legal 
estate  in  the  lands,  whatever  they  may  do  with 
respect  to  their  beneficial  interest,  which  will 
be  a  subject  of  future  inquiry.  It  is  very  evi- 
dent, then,  that  no  present  estate  whatever  can 
be  conveyed,  so  long  as  the  trust  continues; 
much  less  can  an  absolute  fee  in  possession  be 
conveyed  by  the  trustees. 

With  respect  to  the  future  estate  (the  re- 
mainder), without  at  present  discussing  minute- 
ly the  question  whether  it  is  contingent.as  that 
will  presently  be  considered  more  at  large,  it 
seems  for  the  present  sufficient  to  observe  what 
is  conceded  by  the  counsel  on  all  sides,  that 
the  estate  in  remainder  after  the  trust  term  is 
an  alternative  estate  depending  for  its  charac- 
ter and  quantity  upon  the  character  of  those 
who  are  to  take  it.  If  they  are  persons  who 
were  in  being  at  the  death  of  the  testator,  they 
take  a  life  estate;  if  not  in  being,  then  they 
take  a  fee,  and  those  who  take  a  life  estate  in 
any  share,  are  to  appoint  the  persons  who  are 
to  take  the  fee,  so  that  even  if  the  life  estates 
be  deemed  vested,  the  fee  is  not,  and  cannot 
be  vested  until  the  appointment  is  made,  or 
the  lands  have  descended  in  case  of  default  in 
the  appointment,  or  of  there  being  no  descend- 
ants to  take  under  the  will.  It  is  very  obvious 
then,  that  until  a  fee  has  vested  in  some  one 
under  this  will,  an  absolute  fee  cannot  be 
conveyed.  The  proposition  is,  therefore,  abun- 
dantly maintained,  that  during  the  trust  term 
no  conveyance  can  be  made,  which  will  pass 
at  once  the  present  legal  estate  of  the  trustees, 
in  possession,  and  also  the  remainder,  in  abso- 
lute fee. 

The  result,  then,  of  the  two  conclusions  to 
which  I  have  arrived,  or  rather  their  combina- 
tion, is  that  the  power  of  alienating  an  absolute 
fee  in  possession,  is  suspended  until  the  young- 
est attaining  21,  out  of  13  minors,  shall  attain 
*that  age.  The  expression  "attaining  [*2  19 
twenty-one "  being  a  description  of  a  person, 
necessarily  implies  living  until  that  time,  so 
that  the  trust  term  is  made  dependent  on  some 
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indefinite  one  out  of  the  13,  surviving  tbat 
period,  and  the  testator  has,  therefore,  taken 
the  chance  of  13  persons,  living  until  the  age 
of  majority.  The  same  idea  is  conveyed  by 
the  Chancellor,  when  he  speaks  of  the  trust 
term  being  determinable  by  the  death  of  all 
the  13  under  21.  In  either  mode  of  describ- 
ing it,  it  is  obvious  that  the  trust  term  is  de- 
pendent on  the  deaths,  and  e  converso  on  the 
lives  of  more  than  2  persons  in  being.  It  is 
not  believed  that  this  point  can  be  made  any 
clearer  by  any  argument  or  illustration,  than 
it  is  made  by  the  plain  words  of  the  limitation. 
It  is  not  perceived  how  the  result  can  be  al- 
tered by  considering  the  term  as  limited  to 
continue  only  a  definite  period  of  time,  but 
determinable  sooner  by  the  deaths  of  more  than 
2  persons.  Suppose,  by  way  of  illustration.that 
it  was  limited  to  continue  21  years,  if  any  one 
of  the  13  minors,  naming  them,  should  so  long 
live  ?  Is  it  not  evident  that  it  may  continue 
during  more  than  2  lives  in  being  ?  And  is 
not  this  the  very  limitation  in  this  case  ?  It  is 
claimed  that  it  cannot  continue  more  than  20 
years  and  10  days,  and  yet  it  is  admitted  on  all 
hands  that  it  must  cease  on  the  death  of  all 
the  13  minors  under  21,  and  that  it  will  con- 
tinue, if  any  one  out  of  the  13  shall  live  until 
he  attains  his  majority.  If  it  be  stated  thus, 
if  any  one  out  of  the  13  shall  live  20  years  and 
10  days,  it  would  be  precisely  like  the  illustra- 
tion given  and,  according  to  every  case  which 
has  ever  been  decided  in  England  or  in  this 
country,  would  be  an  estate  for  life,  because  it 
would  terminate  with  the  deaths  of  all  the  13. 
Now,  whether  the  limitation  be,  that  the  es- 
tate shall  continue,  if  any  one  out  of  the  13 
shall  live  20  years  and  10  days,  or,  if  any  one 
out  of  the  13  shall  live  to  attain  his  majority, 
can  make  no  sort  of  difference  in  the  princi- 
ple. One  may  be  a  fluctuating  period,  the 
other  fixed;  but  in  both  the  contingency  is  life. 
Whether,  therefore,  the  trust  term  is  consid- 
22O*]  ered  as  being  limited  to  *continue  a 
definite  period, determinable  on  lives.or  wheth- 
er it  is  to  be  regarded  as  extendible  from  one 
minor  attaining'majority,  until  the  next  in  age 
attains  21,  and  so  on  throughout  the  series,  can 
make  no  difference;  they  are  substantially  the 
same,  and  each  expresses  the  same  condition, 
the  continuance  of  lives;  the  latter  expresses  it 
affirmatively,  the  former  negatively.  As  then 
this  trust  term  may  continue  for  more  than 
during  two  lives  in  being,  to  wit:  for  13  and  is 
during  its  continuance,  the  alienation  of  the  fee 
is  suspended,  it  comes  within  the  words  of  the 
provision  of  the  Revised  Statutes  forbidding 
such  suspension  for  more  than  2  lives  in  being. 
But  it  is  urged  on  the  part  of  the  trustees 
that  the  Revised  Statutes  do  not  intend  to  pre- 
scribe the  lives  of  any  2  persons  in  being  as 
the  duration  of  the  power  of  suspension,  but 
that  they  mean  some  portion  of  time  within 
the  compass  of  2  lives  in  being,  or  in  other 
words,  a  portion  of  the  time  which  will  not  ex- 
ceed the  ordinary  average  of  the  lives  of  2  per- 
sons; that  previous  to  the  Revised  Statutes  such 
a  period  of  suspension  was  known  to  and  rec- 
ognized by  the  common  law,  and  that  it  has 
not  been  superseded  by  those  statutes.  The 
first  impression  made  by  such  a  suggestion  is 
rather  startling  to  those  who  have  been  in  the 
habit  of  considering  the  Revised  Statutes  as  a 
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work  of  great  care  and  labor,  evincing  as  well 
the  skill,  learning  and  talent  of  those  engaged 
in  its  preparation,  as  the  wisdom  and  intelli- 
gence of  the  Legislature,  who  spent  so  much 
time  in  maturing  and  adopting  it.  That  a  code 
of  laws  professing  to  give  precise,  positive  and 
plain  rules,  particularly  on  the  subject  of  es- 
tates and  interests  in  land;  to  reduce  to  cer- 
tainty the  vague  and  fluctuating  decisions 
which  had  arisen  at  the  common  law;  to  sim- 
plify the  law  of  real  estate  so  that  every  intel- 
ligent citizen  might  understand  it,  and  which 
on  the  subject  of  the  power  of  suspending  the 
alienation  of  real  estate  evinces  so  much  care, 
caution  and  precision;  that  such  a  code  should 
be  so  defective  on  that  particular  subject  which 
of  all  others  was  calculated  to  arrest,  and  did 
arrest  the  greatest  attention,  as  to  have  omit- 
ted any  provision  whatever,  either  affirmative- 
ly or  negatively,  relating  *to  a  well-  [*221 
known  principle  of  the  common  law,  which 
is  treated  of  and  discussed  by  all  the  ordinary 
elementary  writers,  so  shakes  our  confidence- 
in  those  whose  business  it  was  to  guard  against 
such  a  fatal  omission  and  so  entirely  unsettles 
our  confidence  in  the  accuracy  and  precision 
of  the  whole  work,  that  it  cannot  be  received 
without  the  most  conclusive  proofs.  So  far 
from  that  being  the  case,  to  my  mind,  the  ev- 
idence to  the  contrary  from  the  language  of 
the  statute  itself  is  of  the  most  satisfactory  and 
convincing  character.  "Lives  in  being"  and 
"persons  in  being,"  are  used  throughout  the 
whole  of  chapter  1  of  the  second  part  as  of 
equivalent  meaning.  The  object  of  the  Legis- 
lature being  to  reduce  the  time  allowed  at  com- 
mon law,  during  which  alienation  might  be- 
suspended,  and  to  correct  some  fanciful  and 
vicious  expositions  of  the  original  rule,  which 
has  confined  the  period  to  a  single  life  in  being, 
but  which  has  been  extended  by  metaphysical 
subtlety  to  mean  the  survivor  of  any  number 
of  lives  in  being,  and  also  to  give  a  precise  and 
definite  rule:  the  absolute  period  of  21  years 
was  cut  off,  and  the  number  of  lives  was  fixed 
to  2.  Thus  the  whole  subject  was  covered,  as 
much  and  as  fully  as  it  could  be  by  human  leg- 
islation. The  attention  of  the  Legislature  had 
been  called  to  the  Thellusson  case,  in  which, 
as  well  as  in  every  other  case,  where  perpetu- 
ities had  been  attempted,  the  names  of  persons 
in  being  had  been  inserted  in  the  limitations, 
during  whose  lives  the  suspension  was  to  be 
continued;  and  I  can  have  no  doubt  from  this 
circumstance  as  well  as  from  the  reading  of 
various  sections  of  the  same  chapter  and  title, 
that  the  expression  "lives  in  being"  in  the  15th 
section,  1  R.  S.,  723,  means  what  it  does  in  va- 
rious others — certain  specified  and  designated 
persons  living  at  the  time  of  the  creation  of 
the  estate.  The  very  next  section,  the  16th, 
which  is  an  exception  to  the  15th,  speaks  of 
the  persons  to  whom  the  first  remainder  is 
limited;  the  17th  section  requires  successive  es- 
tates for  life  to  be  limited  to  persons  in  being; 
the  19th  which  is  intended  merely  to  carry  out 
the  great  principle  of  the  15th  in  order  to  guard 
against  its  violation  by  a  remainder  limited 
upon  more  than  2  lives,  declares  that  it  shall 
*take  effect  upon  the  death  of  the  2  [*222 
person's  first  named,  and  in  like  manner  the 
40th  section  evidently  supposes  persons  named 
who  are  to  take  contingent  estates.  To  this  it 
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may  be  added  that  there  is  not  an  elementary 
writer  who  does  not  use  the  terms  "life  in  be- 
ing," "persons  in  being,"  and  "persons living," 
as  equivalent  and  convertible  terms.  My  con- 
clusion on  this  point  is,  therefore,  that  no  sus- 
pension of  the  power  of  alienation  can  be  cre- 
ated under  the  Revised  Statutes,  unless  it  be 
during  the  life  of  one  person,  or  during  the 
life  of  2  persons,  to  be  named  and  designated, 
or  for  a  portion  of  the  life  of  such  designated 
persons;  and  a  suspension  that  has  no  refer- 
ence to  the  life  of  a  designated  person,  is  ut- 
terly void,  for  the  simple  reason,  that  it  may 
prevent  the  power  of  alienation  for  a  longer 
period  than  that  prescribed  by  law.  I,  there- 
fore, reject  the  very  foundation  of  the  argu- 
ment I  have  been  considering,  and  deny  that 
the  statute  means  a  portion  of  astronomical 
time,  within  the  compass  of  what  would  ordi- 
narily be  2  lives  in  being.  As  was  said  by  the 
counsel  for  Augustus  James,  the  statute  marks 
the  period  of  suspension  by  events  and  not  by 
the  almanac;  and  the  introduction  of  such  a 
principle  of  construction  of  our  Revised  Stat- 
utes, would  open  the  door  to  a  latitude  of  in- 
terpretation, pregnant  with  the  most  imminent 
danger  to  all  our  rights. 

Having  come  to  the  conclusion  that  our  stat- 
ute furnishes  a  plain  and  precise  affirmative 
rule,  which  is  in  its  nature  exclusive  of  all  oth- 
ers, it  might  seem  superfluous  to  pursue  the 
other  steps  in  the  argument.  But  deeming  it 
a  subject  of  the  greatest  importance,  and  con- 
ceiving that  there  is  one  view  which  has  not 
been  distinctly  presented,  respecting  the  sup- 
posed common  law  rule  of  suspension  for  a 
moderate  period,  I  will  devote  a  few  moments 
to  it.  I  think  it  has  been  satisfactorily  shown, 
that  the  supposed  rule  in  question  was  the  em- 
bryo of  that  which  ultimately  settled  down  to 
the  absolute  period  of  21  years  and  became 
merged  in  it,  and  that  the  rule  fixing  an  abso- 
lute period  having  been  abolished  by  us,  it  has 
necessarily  ceased  in  all  its  stages  of  existence. 
Still  it  is  to  be  remarked  that  late  elementary 
writers  in  England,  since  the  fixing  of  the  ab- 
223*]  solute  period  of  *21  years.have  referred 
to  the  old  cases  on  the  subject  of  moderate 
terms  as  being  yet  recognized  in  that  country 
to  some  extent  and  for  certain  purposes.  It 
will  be  useful  to  see  whether  they  are  so  rec- 
ognized as  furnishing  a  rule  for  the  suspension 
of  the  power  of  alienation,  or  for  a  very  dif- 
ferent purpose.  Mr.  Fearne,  in  the  beginuing 
of  the  4th  section  of  his  1st  chapter  on  Con- 
tingent Remainders,  pp.  21,  22,  6th  ed.,  treats 
of  three  cases.  His  third  class  of  contingent 
remainders  is  founded  on  the  common  law 
rule,  that  a  remainder  must  vest  in  interest 
during  the  continuance  of  the  precedent  es- 
tate, or  at  the  very  instant  of  its  termination; 
and  the  third  class  is  where  the  condition  upon 
which  the  remainder  is  limited  is  certain  in 
event,  but  the  determination  of  the  particular 
estate  may  happen  before  it,  that  is,  before  the 
condition;  so  that  there  might  be  a  lapse  be- 
tween the  determination  of  the  particular  es- 
tate and  the  vesting  of  the  remainder.  In  the 
part  of  the  work  referred  to,  Mr.  Fearne  is 
treating  of  the  exceptions  to  this  class  of  re- 
mainders, and  among  them  he  notices  the  cases 
that  have  been  cited,  respecting  long  terms  and 
short  terms,  as  connected  with  lives.  He  states 
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this  case:  a  limitation  to  A  for  80  years,  if  B 
so  long  live,  with  remainder  over  after  the 
death  of  B  to  C  in  fee,  the  remainder  will  not 
vest  until  after  the  death  of  B.  This  possibly 
may  not  happen  until  after  the  expiration  of 
the  80  years,  and  then  there  might  be  a  lapse 
between  the  precedent  estate  and  the  remain- 
der. Yet  as  the  chance  of  B's  living  more  than 
80  years  is  very  small,  the  remainder  shall  be 
deemed  vested,  and  the  mere  possibility  that  a 
life  in  being  may  exceed  80  years,  is  not  a  suf- 
ficient uncertainty  to  constitute  a  contingent 
remainder.  But  when  the  question  is,  wheth- 
er it  is  probable  a  life  in  being  will  exceed  21 
years,  the  probability  is  so  great  that  it  will, 
that  it  is  sufficient  to  constitute  a  contingent 
remainder.  And  this  is  his  summary  of  all 
the  cases.  Now,  can  anything  be  more  evi- 
dent than  that  Mr.  Fearne  has  not  the  slightest 
allusion  to  any  question  respecting  the  suspense 
of  the  power  of  alienation?  He  is  discussing 
the  question,  whether  these  are  vested  or  con- 
tingent remainders;  not  whether  they  are  law- 
ful in  themselves  *as  suspending  the  [*224 
power  of  alienation.  Indeed,  the  legality  of 
the  longest  term  of  80  years,  so  far  from  being 
questioned,  is  affirmed,  by  its  being  made  to 
operate  so  as  to  render  the  remainder  vested. 
An  effectual  answer  then  to  this  whole  matter, 
so  far  as  the  authority  of  the  modern  writers 
is  concerned  is  found  in  the  34th  section  of  the 
2d  title  of  ch.  1,  1  R.  S.,  725,  which  expressly 
abrogates  the  common  law  principle,  on  which 
the  third  class  of  remainders  and  the  excep- 
tions to  it  are  founded,  by  declaring  that  "no- 
remainder,  valid  in  its  creation,  shall  be  de- 
feated by  the  determination  of  the  precedent 
estate  before  the  happening  of  the  contingency 
on  which  the  remainder  is  limited  to  take  ef- 
fect;" so  that  Mr.  Fearne's  third  class  of  con- 
tingent remainders  can  no  longer  exist  here 
and,  of  course,  there  can  be  no  exception  to  it. 
Mr.  Preston,  in  vol.  I.  of  his  Essay  on  Estates, 
p.  81,  also  notices  the  foregoing  exceptions  to- 
that  class  of  remainders,  and  the  construction 
of  limitations  as  to  the  probability  of  a  life 
continuing  beyond  a  specified  term,  and  adds 
the  following  remarks:  "No  authority  can  be 
adduced  to  warrant  the  specification  of  any 
particular  period  as  equally  applicable  to  all 
cases,  for  raising  this  construction.  Every  case 
must,  it  is  admitted,  depend  on  the  age  of  the 
person  whose  life  is  named."  Even  for  the  nar- 
row purpose  of  ascertaining  whether  a  remain- 
der be  contingent  or  vested,  it  would  seem  from 
this,  that  there  is  no  such  thing  known,  even 
to  the  law  of  England,  as  a  moderate  term  of 
years,  which  shall  be  deemed  to  be  the  com- 
pass of  a  life  in  being,as  applicable  to  all  cases. 
And  it  is,  therefore,  still  less  applicable  to  the 
question  of  the  power  of  suspending  the  alien- 
ation of  land,  to  which  it  has  never  been  ap- 
plied by  any  elementary  writer,  even  in  En- 
gland, since  the  absolute  period  of  21  years  ha» 
become  fixed.  I,  therefore,  dismiss  the  whole 
of  this  argument,  because  I  do  not  believe 
there  has  been  for  more  than  a  century  any 
such  rule  in  England,  as  allowed  a  suspension 
of  the  power  of  alienation  for  any  indefinite 
period,  supposed  to  be  within  the  compass  of 
a  life;  and  because,  if  there  was  such  a  rule,  it 
is  abrogated  by  our  statutes.  I  am  thus  saved 
from  the  necessity  of  examining  the  remarks 
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225*]  *on  the  subject  of  the  tables  of  annu- 
ities; but  I  cannot  forbear  to  observe  that  noth- 
ing could  be  more  lamentable  than  such  a  con- 
dition of  the  law,  as  should  require  a  testator 
to  examine  the  tables  and  calculate  the  chances 
of  life,  before  he  could  determine  upon  the 
period  during  which  he  could  suspend  aliena- 
tion. Nor  couid  anything  be  more  disastrous 
to  the  administration  of  justice,  than  the  rec- 
ognition of  a  principle  so  vague  and  indefinite 
as  "a  moderate  term  of  years,  about  twenty  or 
thirty,"  to  be  applied  in  the  settlement  of  ques- 
tions concerning  the  title  to  real  property. 

Another  view  is  presented  by  counsel  which 
claims  notice.  It  is  urged,  that  although  the  stat 
ute^has  prescribed  lives  as  the  measure  of  the 
period  of  suspension,  yet  it  has  also  recognized 
minorities  as  such  measure,  and  hence  that 
this  trust  term  may  be  supported.  This  view 
is  founded  upon  the  provisions  of  the  16th  sec- 
tion of  the  2d  title,  1  R.  8.,  723,  which  is  de 
dared,  by  the  preceding  section,  to  be  the 
single  case  in  which  any  exception  is  to  be  al- 
lowed from  the  universality  of  the  rule  limit- 
ing the  period  of  suspension  to  2  lives  in  be- 
ing. It  is  certainly  very  extraordinary  fhat 
the  exception  should  be  pressed  upon  us  as 
furnishing  the  rule,  and  not  only  so,  but  over- 
riding and  controlling  the  rule  itself  in  other 
cases,  for  which  it  had  expressly  provided. 
Nor  can  any  aid  be  derived  from  the  37th  sec- 
tion, which  authorizes  an  accumulation  of 
rents  and  profits  during  a  minority.  It  is  not 
pretended  by  anyone  that  there  is  any  valid 
trust  in  this  will  for  any  such  purpose.  The 
Chancellor  has  decided  it  to  be  utterly  void, 
and  from  that  part  of  the  decree  no  appeal  has 
been  taken.  To  apply  a  provision  which  au- 
thorizes a  trust  for  a  special  and  defined  pur- 
pose, to  the  support  of  trusts  of  a  wholly  dif- 
ferent nature,  or  to  convert  such  a  provision 
into  a  rule  for  regulating  the  period  of  the  sus- 
pension of  the  alienation  of  lands,  so  wholly 
foreign  to  its  purpose,  especially  where  that 
rule  has  already  been  distinctly  furnished, 
would  be  a  strange  and  unheard  of  perversion 
of  the  legislative  will;  and  if  these  provisions 
cannot  be  brought  directly  to  supersede  a  pos- 
itive enactment,  still  more  futile  must  be  the 
226*]  attempt  to*make  them  accomplish  that 
purpose  indirectly,  as  furnishing  an  argument 
by  way  of  analogy.  Of  all  arguments,  this  is 
the  most  fallacious,  and  never  should  be  re- 
sorted to  in  the  construction  of  a  statute,  un- 
less the  will  of  the  Legislature  is  so  ambigu- 
ous, that  it  cannot  be  otherwise  ascertained. 

Nor  is  this  a  case  for  any  equitable  con- 
struction of  the  statute.  The  rule  on  that  sub- 
ject is  as  inflexible  as  it  is  just  and  wise.  "If 
the  meaning  of  a  statute  is  doubtful,  the  con- 
sequences are  to  be  considered  in  the  construc- 
tion; but  where  the  meaning  is  plain,  no  con- 
sequences can  be  regarded,  for  this  would  be 
assuming  a  legislative  authority."  Bac.  Abr., 
tit.  Statute,  L,  10.  In  a  government  where 
the  functions  of  the  different  departments  are 
distinctly  marked,  and  where  a  strict  adher- 
ence to  the  lines  of  demarcation  is  so  absolutely 
essential  to  civil  liberty,  this  fundamental  max- 
im is  of  vital  importance.  A  departure  from 
it  by  the  Judicial  Department,  in  the  usurpa- 
tion of  the  powers  of  the  Legislature,  will  be 
«ure  to  bring  on  legislative  encroachments  upon 
10H2 


the  functions  of  the  judiciary,  and  to  provoke 
contests  and  collisions  which  must  inevitably 
terminate  in  the  injury  of  the  weakest.  If 
there  be  any  one  principle  of  our  government 
that  more  than  any  other  may  be  called  con- 
servative— one  calculated  and  intended  more 
than  any  other  to  preserve  our  institutions  in 
their  fullest  vigor  and  purity,  and  to  hand 
them  down  unimpaired  to  the  latest  posterity, 
it  is  that  which  demands  a  scrupulous  adher- 
ence to  the  well  defined  limits  of  the  authority 
given  to  the  different  departments.  For  one, 
I  dare  not  violate  it.  Where  the  Legislature 
has  spoken  clearly  and  distinctly  upon  a  sub- 
ject within  its  constitutional  limits,  my  judicial 
duty  is  to  obey  its  voice,  be  the  consequences 
what  they  may.  A  judge  is  the  minister  and 
servant  of  the  law,  not  its  master.  In  such  a 
case,  and  this  I  believe  to  be  clearly  one  of 
the  description  mentioned,  I  will  not  trust  my- 
self in  the  trackless  ocean  of  equitable  con- 
struction, where  there  are  neither  soundings 
nor  compass,  and  which  is  environed  with 
shoals  and  rocks.  I  will  not,  therefore,  make 
the  effort  to  show  what,  I  think,  might  be  very 
easily  demonstrated,  that,  in  this  case,  there 
is  no  occasion  fpr  equitable  construction;  that 
the  Legislature  *has  wisely  and  pru-  [*227 
dently  provided  for  all  cases  where  the  sus- 
pension of  the  power  of  disposing  of  real  estate 
ought  to  be  allowed,  and  that  the  objections  to 
the  wisdom  and  justice  of  the  statutory  pro- 
vision are  utterly  unfounded;  and  that  the 
difficulty  lies  not  in  the  law,  but  in  those  who 
refuse  to  conform  to  its  mandates.  I  abstain 
from  this  effort,  because  I  choose  to  put  my 
refusal  to  fritter  away  a  plain  statute,  upon 
more  elevated  ground — upon  the  ground  that 
I  will  not  usurp  an  authority  that  does  not  be- 
long to  me.  I  have  now  examined  all  the  ar- 
guments which  have  been  offered  to  obviate 
the  application  of  the  statute  to  this  trust  term, 
and  have  satisfied  my  own  mind,  that  they 
have  wholly  failed,  and  that  the  term  created 
by  the  will  is  obnoxious  to  the  plain  letter  of 
the  law,  as  well  as  its  spirit.  It  gives  the 
chance  of  suspending  the  power  of  alienating 
an  absolute  fee  in  possession  during  any  one 
of  13  minorities;  it  takes  the  chance  of  13  lives 
instead  of  two  as  prescribed  by  the  statute,  and 
it  does  not  specify  any  two  certain  lives  during 
which  this  suspension  is  to  continue.  It  is 
hardly  necessary  to  say,  that  if,  by  the  terms 
of  a  limitation,  a  suspension  may  be  produced 
for  a  longer  period  than  allowed  by  law,  it  is 
necessarily  void,  and  that  it  need  not  appear 
that  it  must  inevitably  have  that  effect.  This 
is  the  doctrine  even  of  the  common  law,  which, 
it  is  said,  allows  a  greater  relaxation  than  the 
stern  rigor  of  a  statute;  and  cases  have  occur- 
red in  England,  where  it  was  physically  next 
to  impossible  that  a  suspension  could  be  pro- 
duced beyond  the  prescribed  period,  and  yet 
the  limitation  was  held  void  on  account  of 
mere  possibility.  Indeed,  no  principle  is  bet- 
ter settled,  and  it  requires  but  a  moment's  re- 
flection to  see  that  it  must  be  so,  or  the  statute 
becomes  nugatory  and,  instead  of  having  a 
clear  and  defined  rule,  we  should  wander  in 
the  region  of  probabilities,  possibilities  and  re- 
mote possibilities,  from  which  we  have  reason 
to  be  thankful  we  are  delivered.  The  conse- 
quence of  the  conclusions  to  which  I  have  thus 
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far  arrived  is,  that  the  trust  term  and  the  con- 
tingent remainder  created  by  this  will,  are  void 
as  violating  the  statute  regulating  the  power 
of  alienation  of  an  absolute  fee  in  possession. 
228*]  *Nor  can  the  remainder  be  made 
good  by  the  trust  term  being  declared  void. 
They  together  constitute  the  whole  provision 
on  the  subject,  and  if  it  were  permitted  to 
take  out  a  part  of  limitation,  so  as  to  render 
the  residue  valid,  there  would  be  no  case  in 
which  the  statute  could  operate,  which  avoids 
the  whole  limitation.  The  difficulty  of  giving 
effect  of  the  remainder  in  this  case,  without 
the  trust  term,  is  the  same  in  principle,  al- 
though different  in  degree,  as  that  which  ex- 
isted in  the  L&rillard  case.  There  a  trust  term 
was  created,  which  was  to  continue  during  the 
life  of  the  survivor  of  eleven  persons,  and  at 
its  expiration  the  remainder  in  fee  was  to  vest 
in  the  grand-nephews  and  nieces  of  the  testa- 
tor who  should  then  be  living.  There  the 
•court  not  only  declared  the  trust  term  void,  as 
violating  the  statute  against  perpetuities,  but 
also  refused  to  sustain  the  remainder,  for  the 
reason  that  it  was  dependent  on  the  trust  term 
which  was  invalid.  The  present  case  is  pre- 
cisely the  same.  The  remainder  cannot  vest 
in  possession,  and  that  portion  of  it  which  was 
to  vest  in  fee  cannot  vest  in  interest,  until  the 
time  appointed  by  the  testator,  to  wit:  until 
the  youngest  of  his  children  and  grandchildren 
attaining  21,  shall  attain  that  age.  Of  course, 
until  that  time  no  absolute  fee  in  possession 
can  be  conveyed,  and  thus  a  suspense  of  the 
power  of  alienation  would  be  produced  by  de- 
claring the  remainder  valid,  as  effectually  as 
by  maintaining  the  trust  term.  The  32d  sec- 
tion of  the  2d  title  of  ch.  1,  1  R.  S.,  725,  has 
been  referred  to  for  the  purpose  of  showing 
that  the  remainder  cannot  be  defeated  by  the 
•destruction  of  the  precedent  estate.  That  sec- 
tion provides  that  "No  expectant  estate  can  be 
defeated  by  any  Act  of  the  owner  of  the  pre- 
cedent estate,  nor  by  any  destruction  of  such 
precedent  estate  by  disseisin,  forfeiture,  sur- 
render, merger  or  otherwise."  But  this  sec- 
tion obviously  speaks  of  a  valid  expectant  es- 
tate, of  one  that  would  be  good  if  the  pre- 
cedent estate  continued,  as  it  is  one  of  the 
numerous  instances  of  the  correction  of  a  vi- 
cious principle  of  the  common  law.  It  does 
not  make  an  expectant  estate  any  better  in  con- 
sequence of  the  destruction  of  the  precedent 
estate,  than  it  would  have  been  if  such  pre- 
cedent estate  continued.  In  this  case,  the  re- 
229*]  mainder  *would  have  been  clearly  bad, 
if  the  trust  term  continued  as  created  by  the 
testator;  and  the  destruction  of  the  trust  term 
cannot  be  good.  It  cannot  accelerate  the  time 
of  the  remainder's  vesting.  Again;  the  section 
supposes  a  valid  and  and  legal  precedent  es- 
tate, which  is  destroyed  by  some  of  the  acts 
mentioned;  for  the  very  term  "destruction"  im- 
plies something  capable  of  being  destroyed. 
In  this  case,  the  trust  term  cannot  be  said  to 
be  destroyed  by  the  judgment  of  this  court; 
such  judgment,  if  it  declares  that  term  invalid, 
merely  declares  that  it  never  existed — that  it 
was  a  nulity. 

But  another  argument  has  been,  pressed  upon 
our  consideration,  that  by  this  will  there  are  3 
remainders,  one  for  life,  in  the  7  children  and 
the  2  grandchildren  named;  another  for  life  in 
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any  of  their  heirs,  who,  by  the  provisions  of  the 
will,  are  to  be  substituted  for  them  in  case  of 
their  death,  in  case  the  persons  so  substituted 
were  living  at  the  death  of  the  testator;  and 
another  in  fee,  in  case  any  of  the  persons  so 
substituted  shall  have  been  born  after  the  tes- 
tator's death,  and  also  where  any  of  the  7  chil- 
dren and  2  grandchildren  have  descendants  to 
whom  the  fee  may  be  appointed;  and  it  is 
urged  that  this  remainder  for  life  to  the  7  chil- 
dren and  2  grandchildren  is  vested.  Admitting 
for  a  moment  the  correctness  of  this  view  of 
the  will,  it  is  obvious  that  by  it  these  remain- 
ders are  thus  made  successive  estates,  to  follow 
each  other,  in  the  order  mentioned.  Now, 
nothing  can  be  more  fatal  to  this  will  than  such 
a  view,  for  it  then  suspends  the  power  of  the 
alienation  of  the  fee  during  3  different  life  es- 
tates and  also  during  the  trust  term;  for,  until 
the  lives  are  all  exhausted,  the  fee  cannot  vest 
and,  of  course,  cannot  be  conveyed;  and  here, 
although  one  of  the  counsel  who  supported  the 
will  called  them  successive  estates,  yet  another 
who  foresaw  the  consequence,  very  properly 
called  them  alternative  estates,  as  they,  in  truth, 
are,  the  one  set  being  substitutes  for  the  other, 
in  case  of  its  not  vesting.  But  considering 
them  as  alternative,  it  is  yet  urged  that  the 
first  named,  the  life  estate  to  the  7  children  and 
2  grandchildren,  has  vested,  while  it  is  express- 
ly conceded  and,  indeed,  is  too  *palpa-[*23O 
ble  to  be  denied,  that  not  one  share  in  the  es- 
tate in  fee  has  vested  or  can  vest  until  after  the 
expiration  of  the  trust  term,  and  that  the 
shares  which  any  of  the  7  children  and  2 
grandchildren,  who  may  be  alive  at  the  expira- 
tion of  the  trust  term,  may  take,  cannot  be- 
come estates  in  fee  until  after  their  death.  In 
the  view,  therefore,  of  the  will,  now  under 
consideration,  it  is  wholly  immaterial  whether 
the  first  life  estate  to  the  7  children  and  2 
grandchildren  are  vested  or  not;  for  if  they 
are  vested,  they  are  but  life  estates,  and  the 
tenants  for  life  can  convey  only  their  interest, 
and  can  by  no  possibility  convey  the  fee.  so 
that  the  absolute  fee  in  possession  cannot  be 
conveyed,  even  if  the  trustees  could  join  the 
tenants  for  life  in  a  conveyance.  In  truth, 
since  by  the  35th  section  of  the  2d  title  of  ch.  1, 
p.  725,  expectant  estates  are  declared  to  be  de- 
scendible, devisable  and  alienable  in  the  same 
manner  as  estates  in  possession,  this  expectant 
life  estate  of  the  7  children  and  2  grandchil- 
dren, may  be  conveyed,  even  if  it  be  not  vest- 
ed, as  well  as  if  it  were,  and  the  effect  would 
be  the  same;  no  fee  in  possession  could  be 
transferred.  In  fact,  this  question  respecting 
the  vesting  of  the  first  life  estate,  as  it  has 
been  called,  belongs  to  another  part  of  this 
case.  The  objection  against  this  remainder 
and  the  trust  term,  viz. :  that  they  violate  the 
statute  against  perpetuities,  remains  untouched 
and  unaffected  by  the  vesting  of  the  life  estate. 
Still  another  question  returns,  whether  the 
first  life  estate  given  to  the  7  children  and  2 
grandchildren,  if  it  be  vested,  does  not  take 
effect  in  possession  at  once,  if  the  precedent 
estate,  the  trust  term,  fails?  This  has  already 
been  answered  in  substance.  The  testator  has 
provided  in  his  will,  when  it  shall  take  effect 
in  possession,  viz.:  when  the  youngest  of  his 
children  and  grandchildren,  attaining  21,  shall 
attain  that  age.  It  is  not  in  the  power  of  this 
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or  any  other  court  to  anticipate  that  period. 
Those  only  of  the  children  and  grandchildren 
who  shall  then  be  living,  can  go  into  possession 
of  the  shares  allotted  to  them;  and  how  can 
this  court  say  which  of  them  will  be  living  at 
that  time.  But  of  what  possible  consequence 
231*]  would  it  be  *to  give  them  possession, 
as  tenants  for  life,  of  lands  to  which  they  are 
already  entitled  as  heirs  at  law,  or  to  the  great- 
er part  of  which  they  are  so  entitled?  I  have 
now  examined  every  view  that  has  been  pre- 
sented, or  that  occurred  to  my  mind  on  this 
point,  and  my  deliberate  convictions  are,  that 
the  trust  term  created  by  the  will,  and  the  re 
mainder  in  the  real  estate  of  the  testator,  are 
wholly  void,  and  that  no  part  of  the  remainder 
can  be  sustained  and,  of  course,  that  the  heirs 
at  law  of  the  testator  are  entitled  to  inherit  his 
real  estate  according  to  the  Statute  of  Descents. 
A  consequence  of  this  conclusion  is,  that  the 
directions  in  the  will  to  convert  personal  prop- 
erty into  real  estate,  for  the  purposes  of  the 
devises  therein,  also  fail;  for  it  is  conceded  on 
all  hands  that  such  conversion  cannot  take 
place  for  an  illegal  purpose,  and  as  the  Chan- 
cellor declared  the  personal  property  contained 
in  the  3^  shares  to  be  undisposed  of  by  the 
will,  because  those  shares  were  not  legally  de- 
vised, so  must  this  court  declare  the  whole  per- 
sonal estate  of  the  testator  to  be  undisposed  of 
by  his  will,  except  certain  specific  bequests 
hereafter  to  be  considered,  in  case  the  court 
comes  to  the  conclusion  that  the  devises  of  the 
-real  estate  to  the  trustees  and  in  remainder  are 
invalid;  and  the  decree  should  direct  the  dis- 
tribution of  this  personal  estate,  subject  to 
charges,  to  the  widow  and  next  of  kin  of  the 
testator. 

The  view  already  taken  of  the  invalidity  of 
the  remainder  created  by  this  will,  viewed  as  a 
whole,  might  be  sufficient  to  excuse  from  a 
consideration  of  the  special  objection  made  to 
what  are  called  the  life  estates  to  the  7  child- 
ren and  2  grandchildren,  which  objection  is 
founded  on  section  20  of  the  same  2d  title, and 
is,  that  the  contingency  on  which  they  are 
limited  to  take  effect.is  not  such  that  those  re- 
mainders for  life  must  vest  in  interest  during 
the  continuance  of  2  lives  in  being  at  the  crea- 
tion of  the  remainder,  or  at  the  expiration  of 
such  lives.  If  that  remainder  be  invalid,  as  I 
think  it  is,  because  it  suspends  the  alienation 
of  a  fee  in  possession  beyond  the  period  pre- 
scribed by  law, then  it  is  not  very  important  to 
inquire  whether  it  be  not  also  bad  for  another 
reason.  But  as  there  are  some  considerations 
232*]  *arising  upon  this  point,  which  are  cor- 
roborative of  the  views  already  presented,  and 
as  it  involves  the  interesting  question  of  a  con- 
tingent or  vested  remainder,  I  shall  proceed  to 
examine  it.  It  was  correctly  observed  that  this 
section,  the  20th,  introduced  a  new  rule  ;  that 
by  the  common  law  no  remainder  could  be 
limited  upon  a  term  of  years,  and  that,  there- 
fore, such  a  remainder  must  conform  to  the 
provisions  of  the  statute,  or  it  would  be  void. 
Now,  the  section  under  consideration  provides 
two  essential  conditions  to  the  validity  of  any 
remainder  upon  a  term  of  years.  First.  That 
the  contingency  by  which  the  remainder  is  to 
become  vested  in  interest.must  from  its  nature 
happen  during  the  continuance  of  2  lives  in 
being,  or  at  their  expiration  ;  and  this  relates 
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to  the  time  when  the  contingency  is  to  happen. 
Second.  That  there  must  be  persons  capable  of 
taking  the  remainder  at  the  time  the  contin- 
gency happens  within  the  period  of  2  lives  in 
being.  Although  the  latter  is  the  only  view 
taken  by  the  Chancellor,  yet  it  is  manifest  from 
the  language  of  the  section,  that  the  first  con- 
dition is  equally  indispensible.  Suppose  a  re- 
mainder to  A  B  now  in  life,  to  vest  in  interest 
upon  the  death  of  the  survivor  of  three  person* 
named;  here  the  second  condition  would  be 
complied  with,  but  the  very  words  of  the  sec- 
tion would  be  violated,  because  the  nature  of 
the  contingency  is  not  such  that  the  remain- 
der must  vest  in  interest  during  2  lives  in  be- 
ing; the  contingency  which  gives  vitality  to  the 
remainder,  by  the  supposed  limitation,  must 
happen  at  a  more  remote  period,  viz.:  after  & 
lives  in  being.  If  we  have  only  to  refer  to  the 
taker  of  the  remainder,  and  finding  him  in 
being  at  its  creation,  hold  that  to  be  sufficient, 
then  the  Legislature  should  have  said  simply 
that  a  remainder  shall  not  be  limited  on  a  term 
for  years  unless  to  a  person  in  being;  and  all 
that  is  said  about  the  nature  of  the  contin- 
gency, and  the  period  of  2  lives  is  unnecessary 
verbiage — it  is  worse — it  absolutely  misleads. 
That  is  precisely  what  the  Legislature  have 
said, and  what  the  revisers  recommended  in  the 
next  section,  the  21st,  in  relation  to  a  remain- 
der for  life,  that  "  It  cannot  be  limited  except 
to  a  person  in  being  at  the  creation  of  such  es- 
tate." *It  is  obvious,  that  by  this  sec-  [*233 
tion  an  additional  restriction  was  intended  to 
be  added  to  those  contained  in  the  20th, which 
related  to  all  remainders.  It  cannot  be  substi- 
tuted for  the  20th,  for  that  was  not  its  purpose. 
Both  must  be  read  together,  and  effect  must 
be  given  to  each.  The  20th  contains  provis- 
ions applicable  to  all  remainders,  including 
those  for  life,  and  the  21st  adds  a  restriction 
peculiar  to  such  a  remainder.  But  the  con- 
struction of  the  Chancellor  adopts  the  21st  as 
the  only  rule  applicable  to  a  remainder  for  life, 
and  wholly  rejects  the  20th.  "For,"  he  says, 
"the  life  estate  in  the  share  of  each  must  nec- 
essarily vest  in  interest,  during  one  specified 
life  in  being  at  the  death  of  the  testator,  to  wit: 
the  life  of  the  child  or  grandchild  to  whom  the 
remainder  in  such  share  is  given;"  that  is,  if 
the  taker  of  the  remainder  is  in  being  at  the 
creation  of  the  estate,  the  statute  is  complied 
with.  True,  the  21st  section  is  complied  with; 
but  the  20th  is  wholly  disregarded.  Although 
the  counsel  on  both  sides  admitted  that, in  this- 
construction,  the  Chancelloi-  was  wrong;  yet 
principles  ought  not  to  be  settled  upon  the  ad- 
mission of  counsel,  however  eminent,  and 
hence  it  has  been  deemed  proper  to  show  why 
the  Chancellor's  construction  cannot  be  admit- 
ted. In  this,  I  trust,  I  shall  not  be  deemed  as- 
arrogating  too  ranch  to  myself;  I  must  view 
this  matter  upon  my  own  responsibility.  It  is, 
undoubtedly,  one  of  the  conditions  imposed  by 
the  Legislature,  that  the  person  to  whom  the 
remainder  for  life  is  limited  upon  a  term  of 
years,  should  be  in  being  at  the  creation  of  the 
remainder,  but  it  is  not  the  only  one,  as  the 
Chancellor  supposed.  One  objection,  then,  to 
this  remainder,  considered  as  a  whole,  is  that 
it  is  not  limited  to  vest  upon  a  contingency 
which  must  happen  during  the  continuance  of 
2  lives  in  being.  The  contingency  is  to  happen, 
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according  to  the  will,  when  the  youngest  of 
the  testator's  children  and  grandchildren  at- 
taining 21  shall  attain  that  age.  The  conclu- 
sion to  which  I  have  arrived,  under  another 
point  in  this  case  already  discussed, is  that  this 
period  exceeds  2  lives  in  being.  The  reason- 
ing which  led  to  that  result,  of  course.it  is  un- 
234*]  necessary  to  repeat.  *If  that  result  be 
correct,  the  objection  is  decisive,  and  no  one  of 
the  alternatives  in  this  remainder — neither  that 
of  an  estate  for  life  nor  that  of  an  estate  in  fee, 
can  vest  in  interest  during  the  continuance  of 
2  lives  in  being,  or  at  their  expiration  aqd,  of 
course,  the  remainder  is  void.  Another  objec- 
tion to  it,  which  comes  under  this  point,  is.that 
the  contingency  is  not  to  happen  during  2 
specified  lives.  For  reasons  already  given  in 
the  discussion  of  another  branch  of  this  case, 
I  cannot  entertain  a  doubt  that  the  Legislature, 
in  the  20th  section  as  well  as  in  the  15th,  by 
the  phrase  "  lives  in  being,"  intended  "per- 
sons in  life  or  in  being."  A  limitation  by  deed 
or  will  during  a  life  in  being,  or  during  lives 
in  being,  without  reference  to  some  particular 
persons  either  by  name  or  description,  whose 
lives  were  intended  as  the  measure  of  the  du- 
ration of  the  estate,  was  never  heard  of  in  En- 
gland or  in  this  country.  Where  a  lease  has 
been  "for  life,"  the  courts  have  said  that  it 
meant  for  the  life  of  the  grantee,  unless  the 
grantor  had  an  estate  only  for  life,  and  then  it 
meant  the  life  for  which  the  estate  was  held. 
Now  this  phrase  "lives  in  being"  was  not  new 
in  the  Revised  Statutes  or  peculiar  to  them.  It 
occurs  in  all  the  elementary  writers  and  in  all 
the  opinions  of  judges  in  England  and  this 
country;  and  the  practical  meaning  which  has 
been  given  to  it  in  all  legal  instruments,  by 
connecting  it  with  the  name  or  description  of 
some  particular  person,  is  the  most  decisive 
proof  of  the  norma,  loquendi,  of  the  universally 
received  meaning  of  the  term.  Indeed,  no  law- 
yer can  hesitate  a  moment  respecting  its  ac- 
ceptation, and  it  is  not  seriously  contested  even 
here.  The  Chancellor  assumes  it  as  being  too 
plain  to  require  exposition,  and  throughout  his 
opinion  construes  this  20th  section  as  requiring 
that  the  remainder  must  vest,  if  ever,  "during 
or  at  the  expiration  of  not  more  than  2  speci- 
fied or  ascertained  lives."  If,  then,  the  former 
conclusion  was  correct,  that  the  contingency 
by  which  the  remainder  is  to  vest  must  hap- 
pen within  2  lives  in  being,  it  is  equally  cer- 
tain that  those  must  be  specified  lives.  In  this 
limitation  there  were  no  2  specified  lives;  nor 
one  specified  life.  It  is  wholly  indefinite;  the 
235*1  contingency  may  *arise  by  the  death  of 
the  eldest  of  the  13  minors,  or  by  the  death  of 
the  youngest  in  age,  or  by  the  death  of  some 
intermediate  minor.  The  suggestion  that  by 
reading  this  limitation,  so  as  to  suppose  an  el- 
lipsis, and  that  the  testator  meant  the  young- 
est of  his  children  and  the  youngest  of  his 
grandchildren,  living  at  the  date  of  his  will, 
we  have  2  designated  persons  and,  therefore,  2 
specified  lives,  has  already  been  in  part  con- 
sidered so  far  as  it  bore  on  another  point.  But 
in  reference  to  this  point,  it  is  to  be  remem- 
bered, that  the  testator  had  6  minor  children 
at  the  date  of  his  will  and  7  minor  grandchil- 
dren; and  that  he  has  added  the  qualification 
to  the  description  of  the  youngest  "attaining 
twenty- one."  Now  adopting  the  suggestion  for 
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a  moment,  how  will  the  whole  clause  read? 
Until  the  youngest  of  my  6  minor  children  at- 
taining 21,  and  the  youngest  of  my  7  minor 
grandchildren  attaining  21,  shall  have  attained 
that  age.  Is  it  not  palpable  that  the  indefinite- 
ness  which  before  ranged  between  13  persons, 
now  ranges  in  one  case  between  6  persons.and 
in  the  other  between  7?  Which  of  the  6  chil- 
dren shall  attain  21,  is  just  as  uncertain  as  it 
was  before.  The  suggestion,  therefore,  it  will 
be  seen,  does  not  help  the  matter;  the  lives  are 
still  indefinite;  there  are  no  2  specified  lives. 

1  consider  this  objection  also  fatal  to  this  re- 
mainder, that  the  contingency  on  which  it  is 
to  vest  is  not  to  happen  within  or  at  the  ex- 
piration of  2  specified  lives. 

Thus  far  it  will  be  perceived  that  I  have  as- 
sumed that  this  remainder  is  contingent  and 
not  vested.  A  part  of  it  only  is  claimed  to  be 
vested.  It  is  conceded  that  the  alternative  es- 
tate in  fee  is  contingent,  because  by  the  very 
terms  of  the  will,  it  is  to  vest  in  those  who  are 
to  be  born  after  the  testator's  death,  or  in  the 
appointees  of  the  tenants  for  life  among  their 
descendants.  It  cannot  be  questioned,  for  a 
moment,  that  there  was  no  person  in  being  at 
the  testator's  death  (which  was  the  creation  of 
the  remainder)  who  took  an  estate  in  fee.  As 
to  that,  there  can  be  no  dispute  that  it  was  con- 
tingent. What  are  called  the  substituted  re- 
mainders for  life,  stand  on  the  same  footing  ; 
for  *those  who  are  to  take  shares,  in  the  [*23($ 
event  of  the  death  of  any  of  the  7  children  and 

2  grandchildren  named,  cannot  be  ascertained 
until  that  event  happens.     There  are  two  con- 
tingencies, it  will  be  perceived,  on  which  these 
substituted  remainders  for  life  are  to  vest;  first, 
the  contingency  of  the  youngest  of  the  testator's 
children  and  grandchildren  attaining  21,   ar- 
riving at  that  age;  and  second,  the  contingency 
of  one  of  the  7  children  and  2  grandchildren 
named,    dying,   so  that  the  substitutes  may 
come  in.     It  is  obvious,  then,  that  the  remain- 
der in  fee,  and  the  substituted  remainders  for 
life,  come  within  the  description  in  the  20th 
section  of  contingent  remainders;  and  if  the 
conclusions   to  which  I  have  before  arrived 
are  correct,  that  the  contingencies  on  which 
they  are  to  vest  will  not,  by  the  terms  of  the 
limitation,  happen  within  2  specified  lives  in 
being,  then  these  remainders  are  clearly  void; 
and  if  they  are  to  be  regarded  as  alternative 
remainders  with  those  limited  to  the  7  children 
and  2  grandchildren,  and  thus  constituting  one 
whole  remainder,  and  not  successive  and  dis- 
tinct remainders — then  this  additional  objec- 
tion arises,  how  a  part  of  a  remainder  can  be 
void,  and  the  residue  maintained  ?    I  confess 
it  seems  an  entire  departure  from  the  will,  thus 
to  give  effect  to  a  part  only  of  what  appears  a 
whole  intent.    But  waiving  the  further  discus- 
sion of  this  view,  I  proceed  to  consider  wheth- 
er the  devise  of  the  shares  to  each  of  the  7 
children  and  2  grandchildren  named  are  con- 
tingent, or  whether  they  are  vested  in  interest, 
before  the  termination  of  the  trust  term.     If 
they  are  vested,  they  become  so  at  the  very  in- 
stant of  the  testator's  death,  and  do  not  come 
within  the  20th  section,  for  that  speaks  only  of 
contingent  remainders.     The  proposition  on 
the  part  of  the  trustees  is,  that  they  are  vested 
remainders  limited  on  a  term  of  years,  although 
it  is  admitted  they  may  be  devested  by  the 

1085 


236 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


183$ 


death  of  the  children  or  grandchildren  named, 
before  the  expiration  of  the  trust  term. 

It  has  been  correctly  stated  that  there  is  but 
one  remainder,  which  is  to  take  its  character, 
in  regard  to  the  quantity  of  the  estate  given  by 
it,  from  the  character  of  the  persons  who  are 
237*]  *to  take  it.  If  they  are  persons  who  are 
living  at  the  testator's  decease,  they  take  a  life 
estate  ;  and  if  they  are  persons  who  were  not 
living  at  the  testator's  death  and  were  born  af- 
terwards, then  they  are  to  take  a  fee.  There  are 
no  successive  estates  in  this  remainder,  and 
counsel  on  both  sides  have  properly  conceded 
that  they  are  alternative  estates  ;  that  the  re- 
mainder will  vest  in  one  person  or  in  another, 
according  to  the  event  of  such  person  surviv- 
ing the  duration  of  the  trust  term  or  not.  If 
Mrs.  Barker  is  living  at  the  expiration  of  the 
trust  term,  she  will  take  a  life  estate ;  if  she  is 
not  then  living,  and  her  child,  born  since  the 
testator's  death,  should  then  be  alive,  he  will 
take,  according  to  the  will,  an  estate  in  fee. 
The  same  remark  applies  to  each  of  the  81 
shares  ;  and  the  case  of  Mrs.  Barker  is  selected 
merely  because  it  more  simply  and  directly  il- 
lustrates the  nature  of  the  remainder  than  that 
of  any  other  child.  This  single  view  of  the 
subject — that  the  remainder  is  fluctuating;  that 
it  alternates  and  does  not  become  fixed,  either 
as  to  the  person  who  is  to  take  or  as  to  the  es- 
tate to  be  taken,  until  the  survivorship  of  that 
person  is  ascertained,  seems  to  me  entirely  con- 
clusive of  the  question.  If  a  vested  remainder 
be  what  all  the  writers  call  it,  an  executed  re- 
mainder by  which  a  present  interest  passes  to 
a  party,  though  to  be  enjoyed  in  future,  and  by 
which  the  estate  is  invariably  fixed  to  remain 
to  a  determinate  person,  after  the  particular 
estate  is  spent,  2  Crui.,  264,  nothing  can  be 
more  unlike  it  than  the  remainder  in  this  case. 
Here  the  estate  is  not  fixed  to  a  determinate 
person  ;  for  the  person  may  be  Mrs.  Barker  or 
it  may  be  her  child  ;  and  least  of  all  is  it  inva- 
riably fixed  to  Mrs.  Barker;  it  is  not  so  limited 
that  Mrs.  Barker  must,  at  all  events,  take  any 
present  interest.  It  can  never  become  executed 
in  interest,  until  it  is  ascertained  whether  Mrs. 
Barker  survives,  so  as  to  take  at  all.  It  may 
be  safely  affirmed,  that  whenever  an  estate  is 
limited  to  the  survivors  of  several,  that  alone 
renders  it  contingent,  because  survivorship  is 
in  its  nature  uncertain.  If  there  be  any  one 
universally  acknowledged  principle  running 
through  all  the  cases- on  this  subject,  it  is  this. 
1  do  not  propose  to  give  them  all,  but  I  have 
238*J  thought  a  useful  *service  might  be  per- 
formed by  a  reference  to  some  of  the  most  im- 
portant, and  by  an  effort  to  reconcile  the  prin- 
ciple on  which  they  stand  with  others  that  are 
apparently  but  not  really  in  conflict.  In  Cro. 
Car.,  102,  it  is  held  that  where  an  estate  is  lim- 
ited to  2  persons  during  their  joint  lives,  re- 
mainder to  the  survivor  of  them  in  fee,  such 
remainder  is  contingent,  because  it  is  uncertain 
which  of  them  will  survive.  Ld.  Coke,  in  his 
1  Inst.,  378  a,  says,  if  a  lease  for  life  be  made 
to  A,  B  and  C,  and  if  B  survive  C,  then  the  re- 
mainder to  B  and  his  heirs  in  fee;  the  remain- 
der is  contingent.  In  the  case  of  Denn  v.  Bag- 
shaw,  6  T.  R,  512,  there  was  a  devise  to  Mar- 
garet for  life,  remainder  to  the  first  son  of  her 
body,  if  living  at  the  time  of  her  death;  Mar- 
garet had  one  son  who  died  in  her  lifetime, 
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leaving  a  son;  it  was  held  that  Margaret  took 
an  estate  for  life,  and  that  neither  her  son  nor 
grandson  took  any  estate;  that  the  interest  of 
the  son  was  contingent  and  never  vested.  In 
Doe  v.  Scudamore,  2  Bos.  &  P. ,  289,  there  was 
a  devise  to  G.  L.,  the  testator's  heir  at  law  for 
life,  and  from  and  after  his  death  to  G.  B.,  hi* 
heirs  and  assigns,  incase  she  shall  survive  and 
outlive  the  said  G.  L.,  but  not  otherwise  ;  and 
in  case  she  shall  die  in  the  lifetime  of  G.  L., 
then  to  G.  L.  his  heirs  and  assigns  forever.  It 
was  held  by  the  court  (who  stopped  the  coun- 
sel vtho  was  to  argue  in  favor  of  what  was  de- 
cided) that  it  was  a  contingent  remainder,  both 
to  G.  B.  and  G.  L.  Rooke,  J.,  says:  "  It  was 
the  intent  of  the  testator  that  G.  Lane  should 
take  an  estate  for  life,  and  that  after  his  de- 
cease, G.  Benger  should  take  an  estate  in  fee  if 
she  survived  him  (Lane);  but  if  she  did  not 
survive  him,  that  G.  Lane  should  take  an  es- 
tate in  fee."  In  that  case  is  presented  the  iden- 
tical question  under  consideration,  that  of  alter- 
nate remainders,  depending  on  survivorship  to 
determine  who  should  take.  The  case  of  Doe 
v.  Provost,  4  Johns.,  61,  to  which  we  have  been 
referred  as  sustaining  a  contrary  doctrine,  ap- 
pears to  me  the  strongest  case  that  can  well  be 
adduced  in  support  of  the  proposition,  that 
wherever  survivorship  is  the  condition  of  tak- 
ing an  estate.it  invariably  makes  the  remainders 
contingent.  Peter  Praa  devised  to  his  daugh- 
ter, *Christina  Provost,"  the  dwelling-  f*23J> 
house  and  ground  she  now  lives  on,  to  hold  the 
said  house  and  ground  for  and  during  the  term 
of  her  life;  and  immediately  after  her  death  I 
give  the  same  unto  and  among  all  and  every 
such  child,  as  the  said  Christina  shall  have  law- 
fully begotten,  at  the  time  of  her  death,  in  fee 
simple;  equally  to  be  divided  between  them, 
share  and  share  alike."  Christina  Provost  had 
four  children  at  the  death  of  the  testator,  all 
of  whom,  excepting  one,  died  before  their 
mother,  and  the  question  was,  whether  the  re- 
mainder in  fee  was  vested  in  all  her  children, 
or  only  in  the  one  living  at  her  death.  The 
court  gave  such  a  construction  to  the  peculiar 
words  of  the  will  as  enabled  them  to  hold  that 
it  was  the  intention  of  the  testator  to  give  the 
remainder  in  fee  absolutely  to  all  the  children 
which  Christina  should  have  lawfully  borne  in 
her  lifetime.  Spencer,  J.,  dissented  from  thi* 
construction  of  the  will,  and  held  that  the  re- 
mainder was  given  to  such  legitimate  children 
of  Christina  as  should  be  living  at  the  time  of 
her  death, and  that, therefore, it  was  contingent. 
This  was  the  ground  taken  by  the  counsel  for 
the  defendants,  and  Van  Ness,  J,,  who  deliv- 
ered the  opinion  of  the  court,  thus  notices  it: 
"  To  give  effect  to  the  construction  set  up  on 
the  part  of  the  defendants,  we  are  compelled  to 
add  to  the  devise  the  word  '  surviving,'  and 
to  read  it  thus:  '  such  surviving  child  or  chil- 
dren as  she  may  have,  lawfully  begotten,  at  the 
time  of  her  death.'  This  would  make  the  re- 
mainder contingent,  because  of  the  uncertainty 
of  the  person  who  is  to  take;  as  it  was  unknown 
which  or  whether  any  of  the  children  of  Chris- 
tina would  survive  her."  A  more  clear,  explicit 
and  precise  recognition  and  statement  of  the 
principle  contended  for  could  not  be  conveyed 
by  English  words.  The  whole  court  agreed  in 
the  principle  that  if  the  will  was  to  be  con- 
strued to  apply  only  to  the  surviving  children,. 
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then  the  remainder  was  contingent  ;  but  the 
majority  held  that  such  was  not  the  fair  con- 
struction of  the  words  used  by  the  testator. 
The  case  of  Stanley  v.  Stanley,  16  Ves.,  489, 
which  has  also  been  referred  to,  was  so  exceed- 
ingly complicated  that  it  is  extremely  difficult 
to  extract  any  general  principle  from  it.  There 
was  a  devise  to  trustees  to  receive  the  rents  and 
24O*]  profits  of  *the  estate  until  Thomas  Mas- 
sey  should  attain  the  age  of  21  years,  and  upon 
further  trust  that  they  shall,  immediately  after 
the  said  Thomas  Massey  shall  have  attained  his 
age  of  21  years,  convey  and  assign  the  said  es 
tate  to  the  said  Thomas  Massey  for  his  natural 
life;  and  this  was  held  by  the  Master  of  the 
Rolls  to  be  a  vested  estate  for  life,  after  an  es- 
tate in  the  trustees  for  so  many  years  as  his 
minority  might  last.  It  was  not  a  direct  but  a 
collateral  question  in  the  cause,  and  the  Master 
of  the  Rolls  did  not  think  the  question  so  ma- 
terial as  it  was  contended  to  be.  These  consid- 
erations would  be  sufficient  to  prevent  our  al- 
lowing a  single  case,  under  such  circumstances, 
to  overthrow  a  series  of  adjudications  to  the 
contrary.  But,  in  truth,  there  is  no  conflict  be- 
tween this  and  the  other  cases.  Here  Thomas 
Massey  was  designated  and  certain;  the  estate 
was  invariably  fixed  to  him  as  a  determinate 
person;  the  interest  in  that  estate  was,  conse- 
quently, vested  in  him,  although  he  might  not 
enjoy  its  fruits  by  coming  into  possession.  In 
all  cases  of  remainders,  the  law  regards  the 
right  to  the  estate  as  a  realty,  entirely  distinct 
from  the  possession  or  enjoyment  of  the  fruits 
of  it.  If  it  did  not,  there  could  be  no  such 
thing  as  a  remainder.  "It  is  not  the  uncer- 
tainty of  enjoyment  in  future  (says  Mr.  Pres- 
ton, Estates,  Vol.  L,  p.  74,  and  repeated  by 
Chancellor  Kent,  in  4  Com.,  206),  but  the  un- 
certainty of  the  right  to  that  enjoyment,  which 
marks  the  difference  between  an  interest  which 
is  vested  and  one  which  is  contingent."  Now 
in  the  case  of  Thomas  Massey,  there  was  no  un- 
certainty whatever  as  to  his  right  to  the  life 
estate,  but  there  was  an  uncertainty  whether 
he  would  enjoy  it.  His  right  was  rendered 
certain  by  the  absolute  gift  to  him — absolute, 
so  far  as  respected  the  person;  but  had  the  de- 
vise been  that  the  trustees  should  convey  a  life 
estate  either  to  Thomas  Massey  or  to  John 
Massey  or  to  William  Massey,  whichever  of 
them  should  be  living  at  a  certain  period,  then 
the  estate  would  not  have  been  invariably  fixed 
in  any  determinate  person,  until  the  event  ar- 
rived to  ascertain  which  of  them  survived. 
This  would  be  sufficient  to  show  the  inapplica- 
bility of  this  case  to  the  question  under  consid- 
eration. But  still  it  should  be  further  remarked 
241*1  *that  in  Stanley  v.  Stanley  the  Master 
of  the  Rolls  gives  his  opinion, as  he  says,  "upon 
the  authority  of  a  great  number  of  decisions, 
from  Boraston's  case  downwards."  Now  Boras- 
ton's  case,  3  Co.,  20,  and  all  the  other  cases  re- 
ferred to,  turned  upon  the  construction  of  the 
testators'  wills,  where  adverbs  of  time,  such  as 
when,  then,  until,  etc..  were  used,  and  the 
questions  before  the  court  were,  whether  such 
words  were  clear  and  unequivocal  indications 
of  the  testator's  intent,  that  the  event  thus  de- 
signated by  adverbs  of  time  should  be  a  con- 
dition precedent;  and  it  was  held  in  that  class 
of  cases,  where  there  were  other  expressions  to 
warrant  it,  that  those  adverbs  did  not  consti- 
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tute  conditions  precedent ;  but  it  was  never 
questioned  in  any  of  them,  that  if  there  was  a 
condition  precedent,  no  estate  could  vest  .until 
it  was  complied  with.  All  these  cases  are  col- 
lected by  Watkins,  in  his  treatise  on  Convey- 
ancing, p.!40,ed.  by  Merryfield,  and  are  placed 
by  Lira  on  this  ground  of  construction  of  par- 
ticular adverbs  of  time  in  a  will.  It  will  be 
seen,  at  once,  that  this  class  of  cases  can  have 
no  possible  application  to  a  will  where  there  is 
no  question  respecting  any  adverbs  of  time  ; 
and  where, in  language  the  most  clear,  unequiv- 
ocal and  undisputed,  it  is  provided  that  the 
remainder  shall  go  to  persons  surviving  the 
trust  term,  and  making  survivorship  the  con- 
dition precedent  to  the  right  to  take  at  all.  The 
remark  of  Ld.  Kenyon,  in  Denn  v  Bagshaw, 
before  cited,  is  exceedingly  applicable:  "All 
the  cases,"  says  he,  "cited  on  behalf  of  the 
plaintiff  proceeded  not  on  the  formal  and  tech- 
nical words.but  on  informal  words  in  the  wills, 
where  the  courts  were  left  to  collect  the  inten- 
tion of  the  devisor,  as  well  as  they  could,  from 
the  different  parts  of  the  wills;  whereas,  here 
correct  and  technical  expressions  are  used 
throughout,  and  no  lawyer  would  have  intro- 
duced more  formal  words,  in  the  limitations  in 
this  will,  than  the  devisor  has  used."  I  have 
not  understood  any  one  of  the  counsel  who  ar- 
gued this  cause  to  contend  that  there  is  the  least 
ambiguity  in  the  37th  and  39th  clauses  of  the 
testator's  will,  which  provide  that  the  8|  shares 
shall  go  to  the  children  and  grandchildren- 
named,  in  the  event  *of  their  being  in  [*242 
life  at  the  expiration  of  the  trust  term;  and  in 
the  event  of  their  dying  before  that  period, 
then  to  their  heirs  at  law;  and,  consequently, 
I  cannot  perceive  the  utility  of  examining  cases 
of  construction  of  wills,  to  ascertain  the  intent 
of  the  testator,  in  a  cause  where  there  is  no  dis- 
pute about  the  intent. 

There  is  still  another  class  of  cases,  supposed 
to  be  in  conflict  with  the  proposition  that  sur- 
vivorship creates  contingency.  They  are  thus 
stated  by  Mr.  Cruise  in  his  Digest,  tit.  16,  Re- 
mainders, ch.  1,  sec.  8,  and  I  prefer  to  give 
them  in  his  own  words,  because  in  the  state- 
ment itself  he  furnishes  the  reason  why  they 
are  vested:  "Vested  remainders,"  says  he,  "or 
remainders  executed,  are  those  by  which  a 
present  interest  passes  to  the  party,  though  to 
be  enjoyed  in  future;  and  by  which  the  estate 
is  invariably  fixed,  to  remain  to  a  determinate 
person,  after  the  particular  estate  is  spent.  As 
if  A  be  tenant  for  years,  remainder  to  B  in  fee; 
hereby  B's  remainder  is  vested,  which  nothing 
can  defeat  or  set  aside.  So,  where  an  estate  is 
conveyed  to  A  for  life,  remainder  to  B  in  tail, 
remainder  to  C  in  tail,  with  twenty  other  re- 
mainders over  in  tail, to  persons  in  ease,  all  these 
remainders  are  vested."  In  all  these  instances, 
it  will  be  perceived  that  the  remainder  men  are 
in  ewe — are  named;  they  are  thus  determinate 
persons,  ascertained  at  the  time  of  the  limita- 
tion, and  the  estate  is  invariably  fixed  to  them; 
that  is,  there  can  be  no  variation,  no  alterna- 
tion between  them  and  other  persons.  These 
illustrations  of  the  principle  are  too  plain  to  be 
mistaken.  There  are  others  that  are  not  at  first 
sight  quite  so  plain,  but  a  very  little  exam- 
ination will  show  that  they  are  on  the  same 
foundation.  I  again  quote  from  the  same  title 
of  Mr.  Cruise,  sec.  40:  "  There  is  a  very  ma- 
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terial  difference  between  that  kind  of  uncer- 
tainty which  makes  a  remainder  contingent, 
and  an  uncertainty  of  another  kind,  namely: 
the  uncertainty  of  a  remainder's  ever  taking 
effect  in  possession ;  for  wherever  there  is  a  par- 
ticular estate,  the  determination  of  which  does 
not  depend  on  any  uncertain  event,  and  a  re- 
mainder thereon  is  absolutely  limited  to  a  per- 
son in  esse  and  ascertained,  in  that  case,  not- 
withstanding the  nature  and  direction  of  the 
243*]  estate  limited  in  remainder,  *may  be 
such  as  that  it  may  not  endure  beyond  the  par- 
ticular estate,  and  may,  therefore,  never  take 
•effect  or  vest  in  possession,  yet  it  is  not  con- 
tingent but  a  vested  remainder.  As  if  a  lease 
to  A  for  life,  remainder  to  B  for  life  or  in  tail; 
here,  notwithstanding  B  may  possibly  die  with- 
out issue  in  the  lifetime  of  A  and,  consequent- 
ly, never  come  into  possession,  yet  is  his  re- 
mainder vested  in  interest,  and  by  no  means 
comprised  in  the  legal  notion  of  a  contingent 
estate."  Now  the  illustrative  case,  put  by  Mr. 
Cruise,  is  the  one  supposed  to  be  in  conflict 
with  the  doctrine  of  survivorship  creating  a 
•contingency;  because  it  is  said  that  B  cannot 
possibly  enjoy  his  life  estate  unless  he  survives 
A  and,  therefore,  his  right  must  be  contingent, 
if  the  doctrine  contended  for  be  sound.  The 
argument  proceeds  on  a  fallacy,  which  consists 
in  confounding  the  settled  distinction  between 
an  interest  or  right,  and  the  actual  enjoyment 
of  the  fruits  of  that  right.  Mr.  Cruise  has  an- 
swered it  by  the  very  remarks  which  the  case 
is  adduced  to  illustrate.  The  estate,  that  por- 
tion which  is  measured  by  B's  life,  is  carved 
out  by  the  original  instrument;  it  is  itself  a 
right,  a  right  in  action,  not  in  possession  or  en- 
joyment; this  right  is  limited  to  a  person  in 
esse,  B,  who  is  thus  ascertained,  invariably;  it 
is  absolutely  limited  to  him;  there  is  no  con- 
tingency or  condition  precedent  to  his  having 
his  right  in  action,  and  it,  therefore,  vests  at 
once  in  him,  at  the  moment  of  its  creation,  and 
it  is  wholly  immaterial  whether  he  ever  re- 
ceives its  fruits  or  not.  I  hold  the  sealed  note 
of  A,  which  I  sell  and  absolutely  transfer  to  B. 
His  right  to  the  debt  is  fixed  invariably,  al- 
though he  may  never  recover  a  cent  from  A. 
In  the  case  put  by  Mr.  Cruise,  he  says  B's  re- 
mainder for  his  life  is  vested  in  interest,  al- 
though he  may  never  come  into  possession. 
How  entirely  different  is  the  case  before  us, 
where  all  right  to  the  estate  depends  on  the 
person  surviving  at  a  particular  period,  where 
the  person  is  not  determinate  and,  therefore, 
not  ascertained  until  the  events  happens  ;  and 
where  the  estate  is  given,  not  absolutely  but 
conditionally,  and  where  it  is  not  invariably 
fixed  on  any  person,  but  is  to  vary  according 
to  events,  and  to  alternate  between  different 
persons.  In  illustration  of  these  views,  I  will, 
244*]  in  addition  *to  what  has  already  been 
said,  only  refer  to  two  cases  in  this  court.  In 
Jackson  v.  Waldron,  13  Wend. ,  178,  the  ques- 
tion arose  upon  a  devise  of  a  portion  of  the  es- 
tate to  a  son  named  Joseph,  and  of  another 
portion  to  a  son  named  Medcef ,  and  the  will 
then  ordered  that  if  either  of  the  sons  should 
die  without  issue,  the  portion  of  that  son  should 
go  to  the  survivor;  and  although  the  question 
was,  whether  the  interest  of  the  survivor  was 
a  possibilty  that  was  assignable  or  not,  yet  col- 
laterally the  doctrine  of  survivorship  general- 
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ly  was  discussed,  and  in  the  course  of  the  opin- 
ion given  by  Senator  Tracy,  p.  218,  he  remarks: 
"  But  I  am  bound  to  say  the  authorities  are  ex- 
plicit and  positive,  that  a  grant  to  a  survivor  of 
two  or  more,  gives  to  neither  anything  more 
than  a  mere  naked  possibility  before  the  con- 
tingency occurs."  The  difference  between  a 
person  surviving  another,  or  surviving  a  pre- 
scribed period  of  time  in  the  determination  of 
a  contingency,  is  beyond  my  comprehension. 
The  other  case  is  that  upon  Lorillard's  Will, 
where  this  very  question  was  distinctly  and 
directly  presented,  under  circumstances  pre- 
cisely similar  to  those  in  the  present  case. 
There  the  testator  had  devised  to  trustees  to 
pay  over  the  rents  and  profits  during  the  lives 
of  12  persons,  and  at  the  expiration  of  the  trust 
term  to  convey  in  fee  to  his  grand-nephews  and 
nieces  (of  whom  15  were  living  at  his  death) 
who  should  be  living  at  the  expiration  of  the 
trust  term,  and  to  the  descendants  of  those  who 
should  have  died.  It  was  contended  that  the 
15  grand-nephews  and  nieces  took  a  vested  re- 
mainder, which  would  open  and  let  in  after- 
born  grand-nephews  and  nieces.  Oh.  J.  Savage 
examined  the  subject  at  great  length  and  with 
his  usual  ability  and  clearness,  and  came  to  the 
following  conclusion:  "  They  (the  grand  neph- 
ews and  nieces  now  in  existence)  are,  indeed, 
persons  answering  the  description  in  the  devise 
as  owners  of  the  remainder;  they  may  be  said 
to  stand  in  the  character  of  heirs  presumptive; 
whether  they  will  ever  enjoy  the  remainder  of 
the  estate,  depends  upon  a  contingency;  it  de- 
pends upon  the  fact  of  their  surviving  all  the 
twelve  nephews  and  nieces."  "The  truth  is, 
as  I  have  already  stated,  that  the  present  fifteen 
grand-nephews  and  nieces  have  no  present  es- 
tate; *they  have  a  possibility."  No|other  [*245 
member  of  the  court  expressed  an  opinion  on 
that  point,  but  throughout  every  opinion  that 
was  delivered,  it  is  manifest  that  the  remain- 
der in  fee  was  held  by  all  to  be  contingent. 
With  such  a  train  of  authorities,  so  clearly  set- 
tling and  recognizing  the  rule,  and  without  one 
single  case  impeaching  the  principle,  that  sur- 
vivorship is  an  uncertain  event,  and  prevents 
the  person  who  is  to  take  from  being  deter- 
minate and  ascertained,  and  especially  where 
there  is  an  alternative  as  to  the  persons.depend- 
ing  on  their  being  in  esse  at  a  given  period  of 
time,  I  cannot  allow  myself  to  entertain  a  mo- 
ment's doubt  that  the  remainder  in  this  case  is 
contingent,  and  that  it  cannot  vest  in  interest 
until  the  persons  who  are  to  take  are  ascer- 
tained by  the  fact  of  their  being  in  life  at  the 
expiration  of  the  trust  term.  Having  arrived 
at  this  conclusion,  the  result  is,  that  these  first 
life  estates  being  contingent  remainders,  and 
not  being  so  limited  that  the  contingency  on 
which  they  are  to  vest  in  interest  must  hap- 
pen, if  at  all,  within  2  specified  lives  in  being  or 
at  their  expiration,  they  are  not  such  as  are  au- 
thorized by  the  20th  section,  and  not  being  au- 
thorized in  any  form  by  the  common  law,  are 
void.  The  Chancellor  rests  his  opinion  of  the 
contingency  of  the  whole  remainder,  not  only 
on  the  grounds  now  stated,  but  also  on  the 
ground  that  there  is  a  power  of  selection  given 
to^the  trustees,  by  which  they  are  authorized  to 
withhold  the  share  directed  to  be  allotted  to 
any  one  of  the  7  children  and  2  grandchildren, 
in  case  of  their  leading  immoral  lives,  etc.  Hav- 
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aug  come  to  a  conclusion,  very  satisfactory  to 
any  own  mind,  that  these  life  estates  are  con- 
tingent, and  do  not  vest  in  interest  until  the 
expiration  of  the  trust  term,  for  the  reasons  al- 
ready given,  I  have  not  deemed  it  expedient  to 
discuss  the  effect  of  the  power  given  to  the 
trustees  to  withhold  any  of  these  shares.  Still 
it  is  proper  to  express  my  concurrence  in  the 
opinion  delivered  by  the  Chancellor  on  this 
point;  and  chiefly  for  the  reason,  that  the  par- 
tition of  the  estate  into  shares,  the  allotment  to 
the  different  devisees  and  the  conveyance  of 
the  property  so  allotted,  are  made,  by  the  will, 
essential  to  a  designation  of  the  particular  lauds 
246*]  which  each  *devisee  is  to  have,  and  are 
in  their  nature  conditions  precedent  to  the  ac 
-quisition  of  title  by  each  devisee;  and  as  in 
tue  very  act  of  conveyance  the  trustees  must 
execute  this  power  of  selection,  it  seems  im- 
possible to  say  that  any  estate  in  any  particular 
.lands  has  vested  until  the  selection  and  con- 
veyance be  made. 

Although  entertaining  these  views  of  the  sev- 
eral parts  of  this  remainder,  that  each  of  them 
in  detail  is  contingent,  yet  I  should  do  injus- 
tice to  myself  if  I  did  not  state  that  I  deem  it 
erroneous  thus  to  view  them  in  detail,  as  in  my 
judgment  they.incoutrovertibly,  constitute  one 
whole  remainder,  being  in  themselves  mere  al- 
ternations, and  to  be  regarded  as  a  whole,  and 
that  the  true  question  is,  whether  this  whole 
remainder  after  the  trust  term,  is  vested  or 
contingent.  And  it  seems  impossible  to  me  to 
read  the  37th  and  39th  clauses  of  this  will  in 
connection,  without  perceiving  that  the  ques 
tion,  whether  the  remainder  has  vested  in  in 
terest,  can  never  be  determined  until  the  nat 
ure  of  the  estate  which  is  to  vest  be  ascertained, 
and  which  cannot  be  done,  until  the  period 
prescribed  for  the  expiration  of  the  trust  term. 

Before  dismissing  this  point,  it  is  proper  to 
make  a  remark  which  could  not  well  have  been 
mide  before,  without  interrupting  the  course 
of  the  discussion.  It  is  this:  that  by  adopting 
the  construction  given  by  the  Chancellor  to  the 
20th  section  and  referring  only  to  the  taker  of 
the  remainder  for  life,  without  considering  at 
all  the  time  when  the  contingency  is  to  happen, 
we  shall  in  effect  render  the  20th  section  a  mere 
repetition  of  the  15th.  That  section  had  al- 
ready required  remainders  to  vest  within  2 
lives  in  being,  except  in  one  single  instance 
which  has  no  relation  to  the  present  question. 
Now,  the  construction  given  by  the  Chancellor 
to  the  20th  section,  makes  it  nothing  more  than 
this,  for,  according  to  that  construction,  a  con- 
tingent remainder  in  fee  limited  on  a  term  of 
years  to  the  survivor  of  A  and  B  would  be  good, 
if  they  were  both  living  at  the  time  of  its  cre- 
ation. This  idea  was  probably  taken  from  the 
argument  of  one  of  the  counsel  before  him, 
which  has  been  circulated  among  the  members 
of  this  court,  in  which  it  is  said  :  "  The  rule, 
therefore,  as  declared  in  sections  15  and  20  is 
247*]  *the  same,"  and  the  reason  given  was, 
that  the  Legislature  could  not  have  meant  to 
perplex  the  law  by  introducing  a  new  and  ar- 
bitrary distinction,  as  fanciful  and  unreasona 
ble  as  any  of  those  which  they  sought  to  abol- 
ish. To  my  mind  this  is  entirely  unsatisfac- 
tory, and  if  it  were  otherwise,  it  would  much 
diminish  my  estimation  of  the  order  and  per- 
spicuity of  the  Revised  Statutes.  The  cases 
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for  which  these  sections  were  created  are  not 
the  same.  The  15th  was  framed  to  abridge  an 
existing  common  law  rule;  the  20th  to  provide 
for  a  new  case  unknown  to  the  common  law. 
Had  the  intention  been  that  it  should  be  gov- 
erned wholly  by  section  15,  we  should  expect 
the  usual  phraseology  in  such  cases,  "  subject 
to  the  provisions  in  section  15,  a  contingent 
remainder  may  be  limited  on  a  term  of  years." 
It  is  a  little  remarkable  that  this  very  provision 
is  contained  in  section  24  which  says  "subject 
to  the  rules  established  in  the  preceding  sec- 
tions of  this  article  (among  other  things)  a  re- 
mainder of  a  freehold,  or  chattel  real,  either 
contingent  or  vested  may  .be  created  expectant 
on  the  determination  of  a  term  of  years."  the 
very  case  under  consideration.  Now  it  is  in- 
credible that  section  20  was  framed  merely  to 
repeat  this,  and  that  the  careful  and  precise 
expressions  respecting  the  nature  of  the  con- 
tingency and  the  time  when  it  should  happen, 
were  mere  verbiage;  but  I  will  pursue  this  sub- 
ject no  further,  as  the  counsel  on  both  sides, 
on  the  argument  here,  agreed  that  the  Chancel- 
lor was  wrong  in  referring  exclusively  to  the 
life  of  the  taker  of  the  remainder.  Still, I  agree 
with  the  Chancellor  that  this  may  be  one  test, 
and  in  the  case  put  by  one  of  the  counsel  for 
the  heirs  at  law,  of  an  estate  to  A  and  B  for  26 
years,  if  they  or  either  of  them  should  so  long 
live,  remainder  to  C  when  he  should  return 
from  Rome,  there  might  be  a  lapse  after  the 
death  of  A  and  B,  before  C's  return,  so  that  the 
remainder  would  not  vest,  either  during  the 
two  lives  or  at  their  expiration,  as  he  might 
not  return  by  that  time.  So,  if  there  be  a  term 
of  years  limited  to  A  for  10  years  if  he  shall  so 
long  live,  remainder  in  fee  to  the  eldest  son  of 
B,  who  shall  be  born  two  years  after  the  death 
of  A,  here  it  would  not  vest  during  the  con- 
tinuance of  a  life  not  in  being  *at  the  [*248 
creation  of  the  remainder.and  the  objection  of 
the  Chancellor  would  be  fatal  to  such  a  limita- 
tion. It  is  admitted  that  the  devise  to  the  7 
children  and  2  grandchildren  does  not  fall 
within  this  objection,  because  they  are  in  uts- 
ing.  The  objection  as  clearly  stated,  arises  un- 
der the  other  clause  of  the  20th  section.  But 
the  objection  would  lie  to  the  devise  of  the  con- 
tingent fee  to  the  descendants  of  such  of  the  7 
children  and  2  grandchildren,  as  should  die  be- 
fore the  expiration  of  the  trust  term,  for  most 
clearly,  such  descendants  would  not  become 
vested  with  the  estate,  during  the  continuance 
of  any  two  lives  in  being  at  the  creation  of  the 
remainder.and  that  part  of  the  devise  is  a  most 
palpable  violation  of  the  20th  section. 

I  am  inclined  to  think  that  the  addition  by 
the  Legislature  of  the  words,  "at  the  creation 
of  such  remainder"  after  the  words  "two  lives 
in  being,"  in  the  20th  section,  did  not  vary  its 
construction,  as  the  15th  section  had  already 
prohibited  the  suspense  of  the  power  of  alien- 
ation, for  more  than  2  lives  in  being  "at  the 
creation  of  the  estate,"  while  I  agree  that  the 
addition  of  these  words  was  proper,  to  render 
the  two  provisions  harmonious.  But  I  cannot 
agree,  that  the  addition  of  these  words  ren- 
dered the  21st  section  of  no  avail ;  for  I  can 
conceive  a  mode  by  which  a  contingent  fee 
might  be  limited  to  a  person  not  in  being,  and 
where  the  21st  section  would  apply  to  prevent 
a  contingent  life  estate  being  so  limited.  Sup- 
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pose  a  limitation  to  A  and  B  for  20  years,  if 
they  should  so  long  live,  with  a  contingent  re- 
mainder in  fee  to  such  son  of  B,  as  should  be 
first  born,  during  the  lives  of  A  and  B.  Here 
the  contingency  would  happen  within  2  speci- 
fied lives  in  being,  and  the  20th  section  would 
be  complied  with.  But  the  21st  would  prevent 
a  limitation  for  life  to  the  son  of  B,  born  dur- 
ing those  lives;  and  the  reason  is  obvious,  for 
upon  that  life  estate  a  fee  might  be  limited.and 
thus  there  might  be  a  suspense  of  the  power 
of  alienation  for  3  lives,  to  wit :  A  and  B  and 
the  son  of  B.  It  was,  therefore,  in  my  judg 
ment,  expedient  to  retain  the  21st  section,  as  it 
would  reach  cases  not  provided  for.  But  this 
distinction  does  not  help  the  devise  in  this  case 
249*J  lo  the  descendants  of  *the  7  children 
and  the  2  grandchildren  in  fee;  because  there 
is  no  limitation  in  the  devise,  by  which  it  must 
vest  in  interest,in  the  language  of  the  20th  sec- 
tion, within  2  lives  in  being,  if  at  all.  On  the 
contrary,  it  cannot,  by  its  terms,  so  vest  ;  for 
previous  to  those  descendants  taking  ( in  de- 
fault of  an  appointment )  there  must  have  pre- 
ceded first,  the  trust  term,  and  then,  the  life 
estate  of  the  ancestor  of  such  descendants. 

There  is  another  objection  to  this  devise  of 
a  life  inierest  in  the  shares  to  be  allotted  to  the 
7  children  and  2  grandchildren,  at  the  expira- 
tion of  the  term.which  arises  from  the  state  of 
the  case.  By  the  15th  clause  of  the  decree  it  is 
declared,  that  if  the  several  remainders  for  life 
limited  to  the  7  children  and  2  grandchildren, 
shall  vest  in  interest  and  possession  at  the  ex- 
piration of  the  trust  term  (that  is,  if  any  of  the 
7  children  and  2  grandchildren  shall  receive 
conveyances  from  the  trustees  of  any  shares), 
then  the  respective  remainders  limited  thereon 
(that  is,  on  those  life  estates)  to  the  descendants 
or  special  heirs  of  the  first  remainder-man  for 
life,  are  also  valid,  subject  to  the  execution  of 
the  power  of  appointment,  but  that  the  power 
in  trust  given  to  the  remainder-men  to  devise 
the  ultimate  remainder  in  fee,  or  otherwise,  to 
any  of  their  descendants  who  shall  not  be  in 
existence  at  the  time  of  the  death  of  the  re- 
mainder-man, is  illegal  and  void  ;  and  the  de- 
cree also  declares  void  the  power  to  devise  an 
estate  other  than  a  fee,  except  in  the  case  of 
the  death  during  minority  of  the  first  appoint 
ee.  This  part  of  the  decree  is  not  appealed 
from  by  any  party,  except  William  A.  Barker, 
who  has  apppealed  from  the  whole,  and  he  has 
no  interest  in  it  and  has  no  right  to  ask  for  its 
reversal.  Indeed,  his  counsel  has  abandoned 
all  objections  to  the  decree,  except  those  which 
are  enumerated  in  his  points,  or  which  are  con- 
sequent to  or  dependent  upon  them  ;  and  if  it 
were  appealed  from,  the  case  probably  would 
not  be  altered.  Now,  here  are  two  very  im- 
portant qualifications  of  the  devise  of  the  tes- 
tator, which  this  court  cannot  touch.  The  tes- 
tator says, that  the  first  remainder-men  for  life, 
25O*]  if  they  take  any  shares,  *shall  have 
power  to  devise  the  same  to,  and  among  any 
of  their  descendants  ;  by  which  children  and 
grandchildren  are  described.  "No,"  says  the 
Chancellor,  "you  must  confine  the  exercise  of 
this  power,  to  such  of  your  descendants  as  shall 
be  born  before  you  die.  Although  the  testator 
intended  to  give  you  the  option  of  withholding 
from  a  worthless  prodigal  son,  who  should  be 
in  being,  the  shares  allotted  to  you, and  to  make 
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provision  for  his  unfortunate  children,  and 
thus  guard  them  against  the  consequences  of 
his  profligacy,  yet  that  intention  is  illegal  and 
void;"  and  this  is  now  the  law  of  the  case.  By 
the  44th  clause  of  the  will,  this  power  to  devise 
lo  descendants  is  to  be  included  in  the  convey- 
ance of  the  trustees  to  the  remainder-men  for 
life.  They  can  no  longer  obey  the  directions 
of  the  testator,  by  inserting  the  power  he  has 
directed,  but  must  introduce  that  prescribed 
by  the  Chancellor;  or,  if  the  remainder-men 
for  life  are  to  take  without  a  conveyance,  then 
the  devise  to  them  by  the  will  is  essentially  al- 
tered, and  an  important  part  of  it  is  declared 
void.  So  with  respect  to  the  other  exception; 
the  testator  authorizes  the  remainder-men  to 
devise  in  fee, in  such  manner  as  they  may  think 
proper,  clearly  comprehending  contingent  and 
conditional  fees;  so  that  the  remainder  men  for 
life,  taking  example  from  the  will  of  the  testa- 
tor, might  impose  similar  terms.  But  this  is 
also  declared  illegal  and  void,  and  they  are  to- 
devise  nothing,  according  to  the  decree  of  the 
Chancellor,  but  an  absolute  and  unconditional 
fee,  except  in  case  of  a  minority,  etc. 

I  will  now  proceed  to  inquire  if  it  is  possible 
that  a  devise  that  is  thus  illegal  and  void,  on 
the  ground  of  violating  the  Statute  Against 
Perpetuities,  in  such  essential  particulars  as- 
have  been  stated  in  this  case,  can  be  main 
tained  for  any  purpose?  That  an  executory 
devise  confessedly  bad  in  part,  on  the  ground 
of  remoteness,  is  wholly  bad  ;  that  it  cannot 
be  executed  by  fractious,  and  cannot  be 
moulded  by  the  courts  into  a  legal  form,  seems- 
to  be  a  doctrine  as  well  settled  as  any  other  in 
the  books.  In  Ware  v.  Polhill,  11  Ves.,  257,  a 
power  of  sale  was  held  to  be  bad,  because  it 
might  travel  through  a  longer  period  of  lime 
than  that  allowed  *by  the  common  law  [*25 1 
for  the  suspension  of  alienations;  and  the  Lord 
Chancellor  remarks:  "If  itisbad  to  the  extent  to- 
which  it  is  given,  you  cannot  model  it  to  make 
it  good."  This  case  came  under  consideration 
in  that  of  Lord  Southampton  v.  Marquis  of 
Hertfoi'd,  2  Ves.  &  B.,  54.  The  will  directed 
an  accumulation  of  rents  and  profits  during  mi- 
nority, until  there  should  be  a  tenant  in  pos- 
session of  the  age  of  21.  It  was  a  will  not 
within  the  English  Act  on  the  subject  of  accu- 
mulations ;  and  it  was  admitted  on  all  sides 
that  an  accumulation  might  be  directed  so  long 
as  an  estate  could  by  law  be  kept  from  vesting, 
and  this  was  beyond  that  period.  The  counsel  for 
the  defendants  urged  that  it  was  void  only  for 
the  excess,  but  the  Master  of  the  Rolls  held 
that  it  was  wholly  void,  and  enters  into  an  elab- 
orate discussion  of  the  question.  He  remarks: 
"  I  do  not  see  how  any  part  of  such  a  trust  cjin. 
be  executed.  As  to  the  possibility  that  Ld. 
Southampton  may  attain  twenty-one,  that  never 
can  be  held  to  be  an  answer  to  the  objection, 
that  the  trust  as  originally  created  was  too  re- 
mote." In  Seaward  v.  Willock,  5  East,  205,  LtL 
Ellenborough  remarks:  "  His  meaning  was  to 
give  estates  for  life  to  his  grandson,  and  after 
him  to  his  sons,  and  after  them  to  their  sons 
down  to  the  tenth  generation,  etc.  But  this 
he  could  not  do  by  law,  inasmuch  as  the  law 
will-  not  allow  of  successive  limitations  for  life 
to  persons  unborn.  Can  we  then  make  an- 
other will  for  the  testator,  giving  to  his  dev- 
isees different  estates  than  those  he  meant  to 
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give  them,  because  thejestates  he  intended  can- 
not, by  the  rules  of  law,  take  effect?"  " This, 
I  conceive  (he  adds;,  would  be  assuming  a 
power  not  belonging  to  us."  In  Jee  v.  AucUey, 
1  Cox,  324,  there  was  a  limitation  that  was  too 
remote,  but  events  had  happened  which  would 
bring  it  within  the  rules  of  law.  The  Master 
of  the  Rolls  remarks:  "Another  thing  pressed 
upon  me  is  to  decide  on  the  events  which  have 
happened;  but  I 'cannot  do  this  without  over- 
turning very  many  cases.  The  single  question 
before  me  is  not  whether  the  limitation  is  good 
in  the  events  which  have  happened, but  whether 
it  was  good  in  its  creation;  and  if  it  were  not, 
I  cannot  make  it  so."  These  are  cases  which 
252*]  *have  arisen  at  the  common  law,  and 
others  might  be  added,  but  it  is  not  deemed 
necessary.  The  case  at  bar  arises  under  a  statute 
where  the  rule  is  extremely  rigid,  that  what- 
ever is  prohibited,  is  wholly  void.  It  cannot 
be  necessary  to  refer  to  the  cases  which  have 
been  cited  on  this  point,  as  the  rule  is  familiar 
to  every  lawyer.  The  common  law  is  said  to 
be  a  nursing  mother,  and  to  save  where  it  can, 
where  statutes  are  inexorable  and  unrelenting; 
upon  the  principle,  I  presume,  before  adverted 
to,  that  where  the  Legislature  has  spoken  the 
courts  have  nothing  to  do  with  consequences. 
But  as  common  law  rules  are  made  by  the 
courts  they  claim  the  right  to  model  them,  and 
the  cases  that  have  been  cited  from  the  com- 
mon law  reporters,  in  themselves  sufficiently 
contradictory,  and  extremely  difficult  to  recon- 
cile so  as  to  extract  any  settled  principles,  of 
executions  of  wills  in  part,  have  no  applica- 
tion to  a  case  falling  within  the  prohibition  of 
a  statute.  Our  statute  declares  that  every  lim- 
itation by  which  certain  results  may  be  pro- 
duced shall  be  void.  It  speaks  of  the  whole  ; 
it  allows  of  no  separation  of  parts.  Where  it 
intends  to  make  a  separation,  and  made  a  part 
only  void  it  says  so  in  terms,  as  in  the  38th  sec- 
tion, p.  726,  respecting  accumulations.  I  do 
not  feel  that  I  have  any  authority  to  interpo- 
late a  qualification  which  the  Legislature  has 
refused  to  insert.  Upon  this  single  ground, 
then,  if  there  were  no  other,  that  the  devise  to 
these  first  remainder  men  for  life  is  confessedly 
bad  in  essential  particulars  as  being  contrary 
to  the  statute  against  perpetuities,  I  should 
hold  it  to  be  altogether  void. 

An  incidental  question  has  been  raised,  or 
rather  intimated,  viz.:  whether  if  the  trust  term 
is  limited  by  the  will  is  held  void,  and  the  re- 
mainder in  fee  is  also  held  void,  so  that  the  es- 
tate in  fee  has  descended  to  the  heirs  at  law, the 
7  children  and  2  grandchildren  named  in  the 
will  may  not  take  a  life  estate  in  the  shares  di- 
rected to  be  allotted  to  them,  either  now,  or  at 
the  period  prescribed  for  the  vesting  of  those 
life  estates?  In  respect  to  which  it  may  be  re- 
marked that  it  has  already  been  shown,  that 
they  cannot  take  that  estate  now;  to  which, 
253*]  however,  I  would  add  the*decision  of 
the  Master  of  the  Rolls  in  Routtedge  v.  Dowell,  2 
Ves.,  Jr.,  356,  that  "  Preceding  limitations  un- 
der an  appointment,  being  void,  subsequent 
limitations,  though  within  the  power,  cannot 
be  accelerated  and  are  void  also,"  which  would 
seem  to  dispose  of  the  whole  question,  as  well 
in  reference  to  their  taking  the  estate  now  as  at 
any  time  hereafter.  There  is,  however,  an- 
other answer  furnished,  by  the  discussion 
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which  has  just  been  concluded,  that  the  re- 
mainder for  life  to  the  first  named  remainder- 
men is  in  itself  void,  for  the  reasons  applica- 
ble to  that  particular  estate  under  section  20. 

Haying  now  finished  the  examination  of  the 
questions  relating  to  the  estates  created  by  this 
will,  and  having  come  to  the  conclusion  that 
they  are  wholly  void,  it  remains  to  consider 
whether  the  trust  term  can  be  maintained  for 
any  other  period  than  that  prescribed  by  the 
will.  This  inquiry  becomes  indispensable  be- 
cause, although  the  term  specified  for  its  con- 
tinuance absolutely,  may  be  too  remote,  yet, 
if  there  are  any  valid  purposes  of  an  express 
trust,  the  trustees  must  hold  the  estate  until 
those  purposes  are  executed;  and  to  determine 
this,  a  minute  examination  of  each  of  the  sup- 
posed purposes  of  the  trust  is  necessary.  They 
may,  however,  be  so  classed  as  to  shorten  the 
examination. 

First.  There  are  a  number  of  the  duties  de- 
volved on  the  trustees,  which  if  valid  are 
clearly  powers,  and  are  not  express  trusts.  Of 
this  description  are  the  directions  in  the  36th 
clause  of  the  will  to  convey  to  the  children  of 
Augustus  James,  and  to  Anna  M'Bride  James 
and  Lydia  James,  certain  land,  and  the  direc- 
tion by  the  38th  clause  to  pay  to  James  King 
$10,000,  or  convey  to  him  land  of  equal  value. 
The  authority  to  sell  lands  for  the  purpose  of 
investment  and  to  invest  their  proceeds,  is  also, 
if  valid,  a  mere  power.  But  as  the  purpose 
for  which  such  investments  are  to  be  made  is 
accumulation  and  to  furnish  the  means  of  ful- 
filling the  devises  of  the  will,  and  as  these  de- 
vises and  the  directions  for  accumulation  are 
void,  these  powers  are  also  void.  Besides,  not 
being  enumerated  among  the  powers  author- 
ized by  law,  they  are  void  for  that  reason  also. 

*Second.  There  are  many  of  thedu-  [*254 
ties  of  the  trustees  which  have  ceased  in  con- 
sequence either  of  direct  decisions  of  the  Chan- 
cellor which  are  not  appealed  from,  or  because 
those  decisions  render  it  inequitable  and  im- 
proper to  perform  them.  Of  this  class  is  the 
direction  to  pay  $3,000  to  Mrs.  James  for  the 
benefit  of  herself  and  her  children.  This  leg- 
acy has  lapsed  in  consequence  of  its  being  re- 
jected by  Mrs.  James.  Of  the  same  class  are 
the  directions  in  the  29th,  30th,  31st,  32d  and 
33d  clauses  of  the  will;  by  the  29lh,  provision 
is  made  for  the  support  of  minor  children  dur- 
ing their  nonage;  by  the  30th,  provision  is 
made  for  the  widows  and  children  of  sons  who 
should  die  during  the  trust  term,  and  for  the 
children  of  daughters«who  should  so  die  (and 
which  fails  of  course  with  the  trust  term);  by 
the  31st  and  32d,  advances  are  directed  to  sons 
and  grandsons;  by  the  33d  clause,  advances 
are  to  be  made  to  the  daughters.  Many  of 
these  clauses  are  objectionable  for  reasons  pe- 
culiar to  each;  but  there  is  one  general  view 
which  embraces  the  whole,  and  shows  that 
they  are  no  longer  to  be  considered  as  within 
the  will  and  intent  of  the  testator.  By  the  de- 
cree of  the  Chancellor,  the  persons  who  are  the 
objects  of  these  directions  will  receive  their 
portions  of  the  3i  shares  of  the  testator's  whole 
real  and  personal  estate,  which  are  declared  to 
be  undisposed  of  by  the  will,  and  will  also  re- 
ceive the  income  of  8£  shares,  which  was  di- 
rected to  be  accumulated,  and  which  directions 
are  void.  No  principle  is  better  settled,  than 
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that  a  person  cannot  take  as  heir  at  law,  con- 
trary to  a  will  duly  executed,  and  also  take  any 
provision  under  the  will,  for  the  manifest  rea- 
son that  the  intention  of  the  testator  is  frus- 
trated. The  ordinary  course  is  to  put  the  heir 
to  his  election.  Blunt  v.  Clecheron,  10  Ves., 
589;  Welley  v.  Wdley,  2  Ves.  &  B.,  187;  Cary 
v.  Askew,  1  Cox.,  241.  As  to  infants,  the  court 
makes  the  election  for  them.  1  Swanst.,  409. 
And  as  in  this  case,  it  is  perfectly  evident  what 
the  election  must  be,  it  should  be  considered 
as  made.  Besides,  there  is  another  principle, 
that  a  party  cannot  take  a  charge  upon  a  fund, 
where  the  principal  of  that  fund  is  given  to 
him.  It  is  upon  these  principles,  that  if  the 
255*]  *devises  in  this  will  are  declared  void, 
the  annuities  to  William  James  and. Henry 
James  are  extinguished.  Mr.  Powell,  in  his 
essay  on  Devises,  p.  294,  sums  up  the  doctrine 
thus:  "  It  is  a  conclusion  in  equity,  that  wher- 
ever any  person  having  a  claim  upon  a  man's 
estate  independent  of  him,  and  also  a  claim 
thereupon  under  his  will,  which  claims  are  re- 
pugnant to  each  other,  pursue  the  former,  the 
latter  is  thereby  waived  or  abandoned;  for  it 
being  against  the  intention  of  the  will  that  the 
devisee  should  have  both,  equity  will  consider 
such  devise  to  be  upon  the  implied  condition 
that  the  devisee  shall  abandon  his  original  title 
or  shall  waive  his  title  by  devise."  And  this 
doctrine  has  always  been  applied  to  an  heir  at 
law,  who  takes  by  a  title  independent  of  the 
testator;  that  is,  by  descent.  I  conceive,  there- 
fore, there  can  be  no  question,  that  these  pro- 
visions of  the  will  being  repugnant  to  the  in- 
terest taken  by  the  parties  as  heirs  at  law,  must 
be  deemed  abandoned,  and  no  longer  form  any 
of  the  purposes  for  which  this  trust  may  be 
maintained. 

Third.  The  direction  to  pay  debts  is  not  an 
express  trust,  because  no  authority  is  given  to 
"sell  lands"  for  that  purpose,  which  is  the 
only  trust  for  that  object  permitted  by  the  1st 
subdivision  of  sec.  55,  1  R.  S.,  728.  And  in 
this  case,  the  directions  are  to  the  contrary,  to 
pay  the  debts  out  of  the  income  of  the  prop- 
erty. 

Fourth.  There  is  another  class  of  duties  de- 
volved on  the  trustees,  which  are,  undoubted- 
ly, legitimate  objects  of  an  express  trust.  In 
this  class  are  the  directions  to  pay  $3,000  for 
the  benefit  of  Mrs,  Gourlay's  children,  and 
$1,000  to  John  James.  As  it  is  admitted  on 
all  hands,  that  the  personal  estate  of  the  testa- 
tor undisposed  of,  is  the  primary  fund  for  the 
payment  of  these  legacies,  the  trustees  are  to 
pay  them  as  executors,  out  of  the  personal  as- 
sets in  their  hands  and,  of  course,  they  take 
no  estate  in  land  for  that  purpose.  In  this 
same  class  may  be  included  the  directions  in 
the  13th  clause  of  the  will  to  pay  the  Orphan 
Asylum  an  annuity  of  $150  until  the  trustees 
shall  find  it  convenient  to  invest  the  sum  of 
$2,500,  when  they  are  directed  to  do  so,  and 
transfer  the  same  to  the  Asylum.  From  the 
256*1  evidence  before  *us,  in  the  master's  re- 
port of  the  property  in  the  hands  of  the  trust- 
ees, it  is  evident  that  it  is  convenient  now  to 
make  such  investment.  And  as  in  this  mode, 
the  legacy  is  perfectly  legal,  while  the  validity 
of  a  perpetual  annuity  charged  upon  lands  is 
more  than  questionable,  the  trustees  should  be 
directed  to  pursue  that  mode  which  will  ef- 
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fectuate  the  intent  of  the  testator,  is  in  exact 
conformity  to  his  will,  and  avoids  all  hazard  of 
depriving  such  a  meritorious  charity  of  the 
intended  benefaction.  This,  then,  is  also  to 
be  regarded  as  a  sum  in  gross,  which  the  exec- 
utors can  immediately  pay,  and  for  the  pur- 
poses of  which,  there  is  no  reason  for  main- 
taining the  trust  term. 

All  the  purposes  which  have  been  or  could 
be  claimed  as  objects  of  a  legal  trust,  have  now 
been  examined,  except  the  directions  to  pay 
the  annuities  to  Catharine  Tillman,  Charlotte 
James  and  S^san  Duffy,  and  those  to  the  tes- 
tator's two  sons,  William  and  Henry.  Waiv 
ing,  for  the  present,  the  consideration  of  the 
latter,  the  annuities  to  the  three  first  named 
persons,  constitute  the  fifth  class  of  persons  of 
the  trust  term.  It  may  be  remarked,  in  the 
first  place,  that  nothing  is  more  evident  than 
that  the  testator  did  not  intend  that  the  trust 
term  should  continue  for  the  mere  purpose  of 
paying  these  annuities;  for,  in  the  16th  clause 
of  his  will  he  has  directed  that  at  the  final  par- 
tition of  his  estate  (when  the  youngest  of  his 
children  and  grandchildren  attaining  21,  shall 
attain  that  age),  "  such  of  the  said  annuities  as 
shall  not  then  have  ceased  shall  be  effectually 
secured  to  the  respective  legatees/'  The  trust 
to  pay  these  annuities  was  therefore  a  mere  in- 
cident to  the  main  purpose  of  the  trust  term, 
and  he  did  not  create  that  term  for  the  pur- 
pose of  paying  them;  but  having  created  it  for 
other  purposes,  he  found  it  more  convenient 
to  direct,  that  during  the  time  he  intended  its 
continuance,  his  trustees  should  pay  the  an- 
nuities also.  To  maintain  the  term  for  the 
sole  purpose  of  paying  them,  would  then,  it 
seems  to  me,  be  a  very  evident  violation  of  the 
testator's  intent.  This  is  the  most  charitable 
conclusion  respecting  his  intentions;  for  if  we 
suppose  that  these  small  annuities  were  insert- 
ed, merely  for  the  purpose  of  keeping  up  a 
trust  term  which  would  otherwise  be  illegal, 
we  should  *then  impute  an  intent  to  [*257 
commit  a  fraud  on  the  law,  and  to  pervert  a 
wise  and  merciful  provision  into  the  means  of 
evading  some  of  the  most  important  principles 
of  the  statute.  I  am  by  no  means  certain  that 
the  argument  which  has  been  urged,  that  the 
intent,  if  not  the  words  of  the  statute,  permit- 
ting an  express  trust  to  receive  rents  and  prof- 
its, and  apply  them  to  the  use  of  any  person 
during  his  life,  must  be,  to  authorize  such  a 
trust  of  such  an  amount  of  rents  and  profits 
only,  as  would  be  necessary  for  that  purpose, 
and  that  as  to  all  rents  and  profits  not  so  ap- 
plied, there  was  no  trust  and  could  be  none. 
Indeed,  I  am  of  the  opinion  that  the  argument 
is  sound;  but  at  present  I  am  disposed  to  rest 
this  point  on  the  evident  intent  of  the  testator; 
and  as  he  has  authorized  this  "  effectual  secur- 
ing" of  these  rents  and  profits,  in  an  event 
which  I  think  has  occurred  (the  ceasing  of  the 
trust  term),  I  am  of  opinion  we  shall  comply 
with  his  will  by  directing  that  those  annuities 
be  now  effectually  secured.  This  conforming 
to  the  will  of  the  testator,  steers  clear  of  the 
objection  to  the  court's  devesting  any  interest 
that  has  been  devised. 

But  the  question  returns,  whether  the  testa- 
tor could  himself  provide  any  means  for  se- 
curing annuities.  I  think  the  statute,  in  the 
2d  subdivision  of  the  55th  section,  which  au- 
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thorizes  a  trust  to  sell,  mortgage  or  lease  lands 
for  the  benefit  of  legatees,  has  conferred  such 
power.  Conceding  that  annuities  are  legacies, 
how  can  this  provision  be  executed  without 
violating  the  15th  section  against  perpetuities? 
While  I  have  no  doubt  that  this  section,  and 
all  other  provisions  in  this  title,  are  subject  to 
the  prohibition  of  section  15,  yet  I  agree  that 
if  there  is  any  mode  by  which  they  can  be  rec- 
onciled and  effect  given  to  each,  it  should  be 
adopted.  Thus,  it  will  be  perceived,  I  partly 
concur  in  the  views  of  the  counsel  for  the 
trustees ;  the  points  of  difference  and  the  ground 
of  such  difference  will  presently  be  seen.  It 
has  been  assumed  that  "  leasing  lands  "  neces- 
sarily implied  the  receiving  or  an  annual  or 
periodical  rent.  This  may  be,  and  probably 
is  the  usual  mode  of  leasing  ,  but  the  expres- 
sion is  by  no  means  confined  to  that  mode.  It 
258*]  is  a  matter  *of  common  experience  that 
leases  are  made  for  a  gross  sum,  paid  at  the 
commencement  of  the  term  ;  and  in  this  case, 
the  trustees  might  lease  lands  of  the  testator, 
sufficient  in  amount  to  raise  a  sum  with  which 
to  purchase  an  annuity  for  Susan  Duffy  ;  and 
so  for  the  other  annuitants.  The  remainder  in 
the  lands  so  leased  would  descend  to  .the  heirs 
at  law,  and  they,  uniting  with  the  tenants, 
could  at  any  time  convey  an  absolute  fe«  in 
possession.  This,  it  will  be  seen,  avoids  en 
tirely  the  difficulty  of  the  trustees  leasing  lands 
and  receiving  the  rents  annually,  for  they  can 
never  unite  in  a  conveyance  that  would  be  in 
contravention  of  their  trust.  There  is  still  an- 
other mode  in  which  I  conceive  this  object  can 
be  accomplished;  by  the  trustees  leasing  a  spe- 
cific portion  of  the  testator's  real  estate  upon  a 
ground  rent — that  is,  a  rent  irrespective  of  any 
buildings  or  improvements — during  the  life  of 
the  annuitant  Catherine  Tillman,  for  a  sum 
payable  annually  to  her,  equal  to  the  annuity; 
and  in  the  same  manner  for  each  of  the  annu- 
itants. Assuming  that  Catherine  Tillman  could 
not  aliene  her  interest  in  the  annuity  or  in  such 
a  rent,  yet  there  would-be  a  suspension  of  the 
power  of  alienation  of  that  specific  portion  of 
land  for  only  one  life  in  being,  and  the  statute 
would  be  obeyed,  and  this  is  the  only  ground 
on  which  it  could  be  exempted  from  the  oper 
ation  of  the  statute;  for  supposing  such  a  lease 
to  be  made  for  the  lives  of  3  annuitants,  and 
Assuming  that  the  annuitants  cannot  assign  or 
extinguish  their  interest,  it  would  be  impossi- 
ble te  convey  an  absolute  fee  in  possession  du- 
ring those  three  lives.  If  the  reversion  in  fee 
has  descended, and  the  heirs  at  law  were  to  join 
the  lessee  in  a  conveyance,  although  a  fee  in 
possession  would  pass,  yet  it  would  not  be  ab- 
solute, for  it  would  be  subject  to  the  rent,  and 
the  term  of  the  possession  would  depend  on 
the  payment  of  the  rent.  This  is  the  insuper- 
able difficulty  of  a  general  charge  upon  lands 
by  means  of  a  trust  term,  to  pay  annuities  to  3 
persons  during  life  or  for  more  than  2  lives. 
It  becomes  a  joint  charge  of  the  3,  and  it  is,  in 
effect,  a  joint  tenancy  of  the  3  to  continue  dur- 
ing their  lives.  And  this  is  precisely  the  same 
difficulty  which  existed  under  the  Lorittard 
Will,  where  there  was  a  joint  interest  of  12 
259*J  *ce&tuis  que  trust ;  and  it  was  in  vain 
that  counsel  endeavored  to  turn  them  into  ten- 
ancies in  common.  The  point  has  been  most 
solemnly  adjudicated  by  this  court,  that  a  joint 
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interest  of  more  than  two  cestuig  que  trmt, 
which  is  a  charge  upon  land  and  is  inalienable, 
is  a  violation  of  the  statute.  In  that  case  the 
whole  rents  and  profits  after  certain  deduc- 
tions, were  to  be  divided  annually  and  paid 
over  to  the  12  nephews  and  nieces,  and  this 
was  held  a  suspension  of  the  power  of  con- 
veying the  lands,  out  of  which  those  rents  is- 
sued. What  difference  can  it  make,  in  prin- 
ciple, whether  it  is  a  specific  sum  thus  directed 
to  be  paid  over  as  an  annuity,  or  the  general 
balance  after  deducting  certain  charges  ?  I 
agree  then,  that  it  is  difficult  to  distinguish 
this  case  from  that  of  Lorillard,  so  as  to  save 
these  annuities;  but  in  the  direction  given  in 
this  will  to  the  trustees,  "effectually  to  secure" 
the  annuities,  I  think  I  see  a  power  implied  to 
secure  them,  in  such  a  manner  as  the  law  will 
permit.  If  this  is  not  sufficient  to  distinguish 
the  cases,  then  there  can  be  no  difference  in 
the  results.  But  believing  that  there  is  a  pow- 
er in  this  will  which  may"  be  considered  to  in- 
clude that  allowed  by  law,  of  leasing  lands  for 
the  benefit  of  legatees,  I  am  willing  to  sanction 
its  execution  in  the  manner  suggested. 

A  few  words  more,  however,  on  the  point 
whether,  if  these  3  annuities  are  a  charge  on 
the  whole  real  estate  of  the  testator,  they  nec- 
essarily prevent  the  alienation  of  a  fee  in  pos- 
session. This  charge  has  been  compared  to  a 
mortgage  which  the  annuitants  hold,  and  by 
virtue  of  which  they  could  compel  the  sale  of 
the  property  charged,  to  satisfy  arrears.  An 
ordinary  mortgage  does  not  suspend  the  power 
of  alienation  a  moment,  because  the  mortgagor 
and  mortgagee,  by  uniting  in  a  conveyance, 
may  convey  the  absolute  fee.  But,  if,  by  the 
limitations  of  an  estate,  or  the  provisions  of 
law,  the  mortgagee,  in  any  given  case,  is  dis- 
abled from  assigning  or  releasing  his  interest 
during  his  life,  then  it  is  obvious  an  absolute 
fee  in  possession  cannot  be  transferred  during 
his  life;  it  could  not  be  absolute,  it  would  be 
conditional,  subject  to  the  mortgage.  And  if 
there  were  3  mortgagees  for  life,  who  were 
disabled  from  *parting  with  their  in-  [*2tiO 
terest,  then  an  absolute  fee  in  possession  could 
not,  be  conveyed  during  the  3  lives,  and  thus 
the  statute  would  be  violated.  Such  would  be 
precisely  the  case  with  3  annuitants  for  life, 
whose  annuities  were  charged  upon  the  same 
land,  if  their  interest  is  inalienable — and  that 
is  the  question  next  to  be  considered  as  briefly 
as  possible.  The  first  provision  on  the  sub 
ject  which  I  shall  consider,  although  not  the 
first  as  to  the  time  of  the  enactment,  is  the  38th 
section  of  the  Act  relating  to  the  Court  of 
Chancery,  2  R.  S.,  173,  by  which  the  power  of 
the  court  is  declared  to  reach  rights  in  action 
to  satisfy  a  judgment  at  law,  after  a  return  of 
an  execution  unsatisfied.  Among  other  things, 
the  court  is  authorized  to  decree  satisfaction  of 
such  judgment  "  out  of  any  property  or  thing 
in  action  held  in  trust  for  the  defendant,"  ex- 
cept where  such  trust  has  been  created  by  or 
the  fund  so  held  in  trust  has  proceeded  from 
some  other  person  than  the  defendant  him- 
self." It  is  to  be  remarked,  that  this  applies 
to  a  compulsory  and  not  to  a  voluntary  trans- 
fer of  the  interest  in  trust.  But  the  principle 
would  be  fraught  with  injustice,  which  would 
permit  an  individual  to  enjoy  millions  which 
he  could  dispose  of  at  his  pleasure,  and  on  the 
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strength  of  that  power  of  disposition,  obtain 
credit,  and  yet,  when  a  creditor  came  to  in- 
voke the  aid  of  the  law  to  reach  this  apparent 
pledge,  would  deny  him  all  assistance.  On 
the  contrary,  it  is  believed  to  be  a  universal 
principle,  running  through  the  whole  system 
of  written  and  unwritten  law,  that  any  interest 
or  property,  which  a  debtor  may  himself  dis- 
pose of,  the  law  can  reach  and  dispose  of  in 
his  behalf,  for  the  satisfaction  of  his  debts.  It 
becomes  important,  then,  to  examine  carefully 
the  existing  statutory  provisions,  to  see  wheth- 
er there  is  any  conflict  in  this  respect  between 
them,  so  that  there  is  any  property  which  an 
individual  may  dispose  of,  but  which  his  cred- 
itors cannot  touch.  It  will  be  observed  that 
the  38th  section,  already  quoted,  subjects  to 
the  power  of  a  court  of  equity  "any  property 
or  thing  in  action  held  in  trust  for  the  defend- 
ant," and  then  the  exception  relates  to  such 
trusts  created  by  some  person  other  than  the 
defendant  himself.  Strictly  speaking,  a  trustee 
£261*]  does  not  *hold  any  property  in  trust 
for  the  cestui  que  trust ;  for  the  statute  declares 
that  "  the  person  for  whose  benefit  the  trust  is 
created,  shall  take  no  estate  or  interest  in  the 
lands,  but  may  enforce  the  performance  of  the 
trust  in  equity."  1  R.  S.,  729,  sec.  60.  Thus 
in  the  case  of  an  annuity  charged  on  lands, 
those  lands  are  not  held  for  the  annuitant,  but 
the  rents  and  profits,  after  they  have  been  re- 
ceived by  the  trustee,  and  before  they  are  paid 
over,  are  held  in  trust,  and  come  within  the 
description  of  the  exception,  which  therefore 
clearly  protects  it  from  the  power  of  the  Court 
of  Chancery.  Another  provision  relating  to 
assignments,  partly  voluntary  and  partly  com- 
pulsory, is  found  in  the  Act  2  R.  S.,  21,  sec.  28, 
respecting  assignments  by  insolvent  debtors, 
on  their  application  in  conjunction  with  two 
thirds  of  their  creditors.by  which  it  is  declared 
that  "  such  assignment  shall  vest  in  the  as- 
signees all  the  interest  of  such  insolvent,  at  the 
time  of  executing  the  same,  in  any  estate  or 
property  real  or  personal,  whether  such  inter- 
est be  legal  or  equitable."  A  corresponding 
provision  will  be  found  in  the  Act  to  Compel 
Assignments  by  Debtors  in  execution,  2  R.  S., 
27,  sec.  19.  But  by  the  60th  section  of  the  Act 
relating  to  Uses  and  Trusts,  1  R.  S.,  729,  al- 
ready quoted,  it  is  enacted  that  the  person  for 
whose  benefit  a  trust  is  declared,  shall  have 
no  interest  in  the  property;  so  that  an  assign- 
ment of  an  insolvent  debtor  would  pass  no 
other  interest  than  that  which  the  debtor  had 
in  money  actually  received  by  his  trustee,  and 
which  was  then  due  and  payable.  By  section 
104  of  the  Act  relating  to  Powers,  p.  735,  it  is 
provided  that  "every  beneficial  power,  and 
the  interest  of  every  person  entitled  to  compel 
the  execution  of  a  trust  power,  shall  pass  to 
the  assignees  of  the  estate  and  effects  of  the 
person  in  whom  such  power  or  interest  is 
vested,  under  any  assignment  authorized  by 
the  provisions  of  the  5th  chapter  of  this  Act." 
Now,  if  the  Chancellor  means,  in  the  case  of 
Hallet  v.  TJiompnon,  5  Paige,  585,  that  under 
this  provision  the  interest  held  in  trust  would 
pass  under  an  assignment  by  the  cestui  que  trust, 
I  must  dissent  from  him.  The  Legislature  has 
made  a  wide  and  marked  distinction  between 
trusts  and  powers,  and  between  the  interests 
of  persons  claiming  under  the  one  or  the  other; 
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and  *the  section  quoted  relates  to  [*262 
powers,  and  is  wholly  confined  to  them,  and 
cannot  by  any  construction  be  extended  to 
trusts.  We  now  come  to  the  63d  section  of  the 
Act  relating  to  Uses  and  Trusts,  1  R.  8.,  730, 
which  declares  that  "  No  person  beneficially 
interested  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  lands,  can  assign  or  in  any  man- 
ner dispose  of  such  interest;  but  the  rights  and 
interest  of  every  person  for  whose  benefit  a 
trust  for  the  payment  of  a  sum  in  gross  is 
created,  are  assignable."  Before  this  section 
can  be  undersood,  the  terms  which  it  employs 
must  be  thoroughly  comprehended.  It  excepts 
"  a  sum  in  gross  "  from  the  prohibition  against 
assignments.  What  is  a  sum  in  gross  ?  The 
definition  given  by  Dr.  Johnson  of  the  word 
"gross,"  applicable  to  the  sense  in  which  it  is 
here  used,  is  "the  bulk,  the  whole,  not  di- 
vided into  its  several  parts."  He  derives  the 
word  from  the  same  word  in  the  French,  which 
is  defined  in  the  latest  edition  of  Boyer's  French 
Dictionary,  to  mean  "the  biggest  part,"  and 
"en  gros"  to  mean  by  wholesale.  Dr.  Web- 
ster's definition  is,  "  whole,  entire;  as  the  gross 
sum  or  gross  amount  as  opposed  to  a  sum  con- 
sisting of  separate  or  specified  parts."  And 
the  terms  "in  the  gross,"  "in  gross,"  he  de- 
fine^ thus:  "  in  the  bulk  or  the  whole  un- 
divided; all  parts  taken  together."  Mr.  Tom- 
lins,  in  his  Law  Dictionary,  thus  defines  it:  "in 
gross,  absolute,  entire,  not  depending  on  anoth- 
er." This  concurrence  of  all  authorities  would 
seem  to  leave  no  doubt  that  the  expression 
"sum  in  gross  "could  apply  only  to  one  single, 
entire  sum,  and  not  to  several  sums.  If  it 
was  otherwise  intended,  the  expression  would 
have  been  ' '  but  the  rights  and  interest  of  every 
person  for  whose  benefit  a  trust  for  the  pay- 
ment, annually,  of  a  sum  in  gross  is  created 
are  assignable."  But  the  word  "  annually  "is 
not  in  the  section.  If  this  is  not  the  meaning 
of  the  section,  it  is  beyond  my  power  to  point 
out  the  difference,  intended  to  be  established 
by  the  section,  between. a  sum  in  gross  and 
other  sums.  If  this  be  the  correct  view,  these 
annuities,  payable  annually,  are  not  "a  sum  in 
gross;"  they  are  several  sums.  The  result  is, 
that  by  section  63,  the  interest  of  an  annuitant, 
in  a  trust  created  for  his  benefit,  is  inalienable. 
Thus  far,  the  statutory  provisions  in  relation 
to  such  a  trust  *are  in  harmony;  they  [*2(>3 
can  neither  be  reached  by  a  court  of  equity, 
nor  assigned  under  the  insolvent  laws,  nor  vol- 
untarily assigned.  Nor  is  the  57th  section,  p. 
729,  in  conflict  with  this  view.  That  section 
provides,  that  where  a  trust  is  created  to  re- 
ceive rents  and  profits,  and  no  valid  directions 
for  accumulation  are  given,  the  surplus  of  such 
rents  and  profits,  not  necessary  for  the  educa- 
tion and  support  of  the  person  for  whose  bene- 
fit the  trust  is  created,  may  be  reached  by  a 
court  of  equity,  to  satisfy  judgments.  This 
section  has  no  reference  tb  an  express  trust  to 
apply  rents,  or  to  pay  them  over,  or  to  lease 
lands  for  the  benefit  of  legatees.  It  provides 
for  a  case, where  the  object  for  which  the  rents 
and  profits  were  to  be  received  has  failed — 
where  the  directions  for  accumulation  are  in- 
valid. The  40th  section,  p.  726,  had  provided 
that  where  there  is  a  suspense  of  the  power  of 
alienation,  during  the  continuance  of  which 
the  rents  and  profits  are  undisposed  of,  and 
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there  were  no  valid  directions  for  their  ac 
•  •cumulation,  they  should  belong  to  the  persons 
presumptively  entitled  to  the  next  eventual  es- 
state.  Thus  a  trust  would  be  created  for  their 
Tjenefit;  and  inthisand  in  all  other  cases,  where 
there  is  no  direction  given  for  the  application 
of  the  rents  and  profits,  or  where  such  direc- 
tions are  illegal,  and  those  rents  become  sub- 
ject to  the  disposition  of  the  law,  the  57th  sec- 
tion secures  the  rights  of  creditors  to  a  certain 
extent.  These  are  all  the  provisions  in  the 
statutes  that  bear  on  the  subject,  and  the  result 
seems  very  satisfactorily  established,  that  no 
part  of  the  interest  of  a  person  in  a  legal  trust 
for  his  benefit  can  be  reached  by  the  courts, 
or  assigned  by  the  individual  where  it  is  not  a 
trust  for  the  payment  of  a  sum  in  gross;  and 
as  annuities  are  not  "  a  sum  in  gross,"  the  an- 
nuitants cannot  assign  their  interest.  It  will 
be  perceived  that  this  examination  has  been 
confined  to  the  very  point  presented  by  this 
case.  When  the  question  arises,  whether  a 
trust  for  "a  sum  in  gross"  can  be  reached  in 
equity,  it  will  be  in  time  to  decide  it.  There 
may  be  a  difficulty  in  reconciling  the  38th  sec- 
tion of  the  article  relating  to  the  Court  of  Chan- 
cery with  the  exception  in  the  63d  section  of 
the  article  respecting  trusts;  but  that  difficulty 
does  not  arise  in  this  case,  because  it  is  not 
2G-4*]  *within  the  exception,  and  because  the 
general  qualification  against  assigning  the  in- 
terest of  annuitants  in  the  63d  section  is^in  per- 
fect harmony  with  the  38th  section  above 
mentioned. 

One  other  point  which  has  been  made  in  ref- 
erence to  this  part  of  the  subject,  remains  to  be 
considered.  It  is  alleged  that  the  1st  and  3d 
subdivisions  of  the  55th  section  of  the  article 
relating  to  trusts  :  which  are  :  1.  To  sell  lands 
for  the  benefit  of  creditors  ;  2.  To  sell,  mort- 
gage or  lease  lands  for  the  benefit  of  legatees, 
or  for  the  purpose  of  satisfying  any  charge 
thereon,  are  not  subject  to  the  provisions  of  the 
loth  section  against  suspending  the  power  of 
alienation  ;  and  two  principal  reasons  are  urged 
in  support  of  this  position.  It  is  said,  first,  that 
the  Legislature  never  contemplated  any  sus- 
pension whatever  under  this  subdivision.  If 
this  be  correct  these  annuities  for  more  than  2 
lives,  to  be  paid  out  of  the  rents  and  profits  of 
the  same  lands,  cannot  be  created  under  those 
subdivisions,  for  that  such  annuities  suspend 
the  power  of  alienation  has  already  been  abun- 
dantly shown.  If  the  position  then  be  correct, 
it  amounts  to  this,  that  a  trust  cannot  be  cre- 
ated under  those  subdivisions  for  anything  but 
the  payment  of  a  sum  in  gross  ;  and  as  annu- 
ities are  not  of  that  description,  there  is  an  end 
of  the  question,  and  so  far  as  this  second  sub- 
division is  concerned,  the  annuities  in  this  case 
must  be  declared  illegal  and  wholly  void.  But 
I  think  they  may  be  saved  in  the  manner 
already  suggested  and  in  conformity  with  the 
very  letter  of  the  2d  subdivision  of  the  55th 
.section  and  of  the  15th  section.  The  second 
reason  is,  assuming  that  annuities  do  produce 
suspension,  yet  as  they  are  authorized  by  the 
2d  subdivision,  and  as  that  is  not  declared  in 
•  express  terms  to  be  subject  to  the  rules  in  the 
1st  article,  as  is  the  case  in  the  3d  subdivision, 
the  trusts  created  under  it  are  exempt  from  the 
15th  section.  I  am  unwilling  to  believe  that  the 
Legislature,  after  having  taken  so  much  pains 
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to  reduce,  limit  and  prescribe  the  period,  during 
which  alienation  of  lands  may  be  suspended, 
upon  great  reasons  of  a  public,  social  and  po- 
litical nature,  should  have  expressly  author- 
ized such  a  suspension,  for  the  sake  of  paying 
annuities  *for  an  unlimited  period  of  [*265 
time,  and  that,  too,  when  there  was  not  the 
least  occasion  for  conferring  such  authority. 
If  the  position  which  I  am  examining  be  cor- 
rect, a  suspension  may  be  produced  now  as 
long  as  it  was  by  Mr.  Thellusson's  will  or  by 
the  Humberson  will  ;  for  the  testator  has  only 
to  grant  annuities  of  small  sums  to  27  or  any 
other  number  of  persons,  and  charge  them 
upon  his  real  estate,  and  all  attempts  to  dis- 
pose of  an  absolute  fee  in  such  estate,  during 
the  lives  of  those  persons,  or  of  the  survivor, 
will  be  utterly  vain  ;  and  this,  too,  without 
any  occasion  for  such  an  authority  ;  for  a  tes- 
tator may  direct  a  lease  to  be  made  to  raise  an 
annuity  for  the  life  of  one  person,  and  if  each 
annuity  is  charged  on  its  own  specific  portion 
of  laud,  there  will  be  no  violation  of  the  rule 
against  perpetuities  ;  for  then  there  will  be  a 
suspense  only  during  one  life.  Still,  notwith- 
standing these  consequences,  and  the  want  of 
any  occasion  for  such  a  provision,  if  the  law  is 
explicit,  it  must  be  obeyed.  Although  I  can 
perceive  no  good  reason  for  inserting  in  the  3d 
subdivision  of  the  55th  section  the  words  "sub- 
ject to  the  rules  prescribed  in  the  first  article  of 
this  title,"  yet  I  can  imagine  that  it  may  have 
been  suppo'sed  useful,  in  a  case  where  the  rule 
against  suspensions  would  be  most  likely  to  be 
disregarded,  to  call  attention  to  it.  However 
that  may  be,  I  cannot  admit  that  the  insertion 
of  these  words  in  that  subdivision  necessarily 
repealed  prior  and  paramount  provisions,  that 
would  otherwise  apply  to  the  3d  subdivision. 
The  15th  section  is  universal  in  its  language, 
and  it  is  made  more  emphatically  so  by  the 
circumstance  that  one  single  case  only  is  de- 
clared to  be  excepted  from  its  operation.  Can 
it  be  supposed  that  such  a  declaration  would 
be  allowed  to  stand,  when  there  was  a  very 
numerous  class  of  cases  also  excepted  ?  Again; 
the  36th  section  of  the  1st  article,  1  R.  S.,  725, 
seems  designed  to  reach  the  very  case.  It  says : 
"  Dispositions  of  the  rents  and  profits  of  lands, 
to  accrue  and  be  received  at  any  time  subse- 
quent to  the  execution  of  the  instrument  cre- 
ating such  disposition,  shall  be  governed  by 
the  rules  established  in  this  article,  in  relation 
to  future  *estates  in  lands."  The  rents  [*266 
and  profits  that  are  to  be  applied  to  the  pay- 
ment of  these  annuities,  are  to  accrue  and  be 
received  subsequent  to  the  execution  of  the 
testator's  will  and,  therefore,  come  within  the 
very  words  of  this  provision.  I  feel  satisfied, 
therefore,  that  the  Legislature  has  not  been 
guilty  of  the  absurdity  of  undoing  its  own 
work,  but  has  left  trusts  of  all  descriptions  to 
receive  rents  and  profits,  under  the  salutary 
restrictions  of  the  15th  section.  If,  then,  these 
annuities  are  to  be  supported  under  the  2d 
subdivision,  it  must  be  in  such  a  mode,  as  to 
prevent  their  suspending  the  power  of  aliena- 
tion. But  if  the  trustees  take  the  legal  estate 
in  the  testator's  real  property,  for  the  purpose 
of  paying  them,  and  if,  after  the  expiration  of 
the  trust  term,  they  are  to  be  a  charge  on  the 
whole  of  his  real  property  during  the  lives  of 
the  annuitants,  then  a  suspension  is  produced 
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in  violation  of  the  statute.  That  mode,  there- 
fore, cannot  be  sanctioned,  and  the  trustees 
cannot  take  the  legal  estate  for  any  such  pur- 
pose. Of  course,  these  annuities  furnish  no 
objects  of  a  valid  trust  further  than  has  been 
already  explained,  to  authorize  the  trustees  to 
lease  for  a  gross  sum,  or  to  lease  a  specific  por- 
tion of  land  for  each  annuitant,  and  when  that 
is  done,  their  trust  is  ended,  so  far  as  these  an- 
nuities are  concerned. 

It  will  be  seen  that  no  attempt  has  been 
made  to  examine  the  validity  of  this  trust  to 
pay  over  annuities  under  the  3d  subdivision  of 
the  55th  section,  which  authorizes  a  trust  to 
receive  rents  and  profits,  and  apply  them  to  the 
use  of  any  person.  The  reason  is,  that  no  at- 
tempt was  made  on  the  argument  to  sustain  the 
trust  under  that  clause  ;  but  still  it  may  be 
proper  to  state  the  grounds  on  which  such  an 
attempt  must  fail.  First,  a  trust  to  apply  to  the 
use  of  cannot  well  sustain  one  to  pay  over. 
Without,  however,  pressing  this  point,  the 
second  reason  is  conclusive.  The  trusts  under 
this  clause  are  made  expressly  subject  to  the 
15th  section,  which  the  trust  in  this  case  pal- 
pably violates,  by  producing  a  suspension  of 
the  power  of  alienation  of  an  absolute  fee  in 
possession,  as  to  the  whole  of  the  testator's  real 
property. 

267*]  *There  are  some  incidental  questions 
presented,  on  which  I  will  endeavor  briefly  to 
express  the  views  I  entertain.  But  before  do- 
ing so,  and  to  preserve  distinctness,  I  will  re- 
capitulate the  conclusions  to  which  I  have 
come  on  the  great  questions  in  this  case. 

I.  That  the  trust  term  as  created  by  the  will, 
and  the  remainder  after  the  expiration  of  that 
term,  are  void,  because  they  are  so  limited  as 
to  produce  a  suspense  of  the  power  of  aliena- 
tion of  an  absolute  fee  in  possession  for  more 
than  2  lives  in  being.     1.  The  trust  term  itself 
as  created  by  the  will  may  continue  for  more 
than  2  lives.  2.  There  are  no  valid  purposes  of 
a  legal  trust  to  justify  its  continuance,  and  as  a 
trust  must  cease  when  its  purposes  cease,  sec. 
67.  this  trust  must  terminate  with  the  execu- 
tion of  a  few  duties  already  particularly  speci- 
fied.    3.  That  the  preceding  limitation  being 
void,  the  remainder  on  which  it  is  limited,  can- 
not be  accelerated,  and  it  cannot  be  permitted 
to  take  effect  at  the  period  prescribed,  because 
that  would  in  itself  produce  the  same  suspen- 
sion, as  if  the  trust  term  were  maintained. 

II.  The  whole  remainder  is  contingent,  and 
the  first  alternative  estate,  that  for  life  to  the 
7  children  and  2  grandchildren,  is  also  contin- 
gent ;  and  the  contingency  on  which  it  is  lim- 
ited to  vest  in  interest  not  being  such  that  from 
its  nature  it  must  happen  within  2  lives  in  be- 
ing or  at  their  expiration,  it  is  void. 

III.  That  the  real  estate  of  the  testator  has, 
therefore,  descended  to  his  heirs  at  law,  and 
that  his  personal  estate  is  also  undisposed  of 
by  his  will,  because  the  devises  of  the  land, 
into  which  it  is  directed  to  be  converted  are 
void,  and  that  such  estate  is  to  be  distributed 
to  his  widow  and  next  of  kin;  excepting,  how- 
ever, certain  specific  devises  and  bequests  al- 
ready mentioned. 

IV.  That  the  executors  and  trustees,  after 
paying  debts  and  charges,  the  specific  legacies, 
gross  sums  before  mentioned,  and  conveying 
land  to  Anna  McBride  James,  and  securing 
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the  payment  of  the  legacy  to  the  Orphan  Asy- 
lum and  to  the  3  annuitants,  have  no  further^ 
right,  estate  or  interest  in  the  real  or  personal 
property  of  the  testator. 

*The  incidental  subjects  referred  to  [*268 
are:  first,  the  question  respecting  the  authority 
of  the  trustees  under  the  directions  of  the  will, 
considered  as  powers.  Inasmuch  as  lands  are 
subject  to  the  execution  of  powers,  and  they 
thus  produce  suspension  in  the  same  manner 
as  trusts,  all  that  has  been  said  on  that  subject 
is  applicable  to  powers,  and  they  may,  there- 
fore, be  summarily  dismissed. 

Next  upon  the  doctrine  of  a  cy  pres  execu- 
tion of  the  will,  or  of  molding  it  so  as  to  con- 
form parts  of  it  to  the  law,  or  abridge  or  ex- 
tend those  parts  that  are  not  conformable  to 
the  statute,  I  can  only  say,  that  so  far  as  the 
doctrine  is  applicable  to  any  essential  part  of 
the  will,  to  the  fatal  part  of  it  which  produces 
suspension,  I  have  nothing  to  add  to  what  has 
been  already  said ;  and  that  as  to  the  other  parts 
of  the  will,  it  is  in  vain  to  make  them  good, 
while  that  radical  vice  exists. 

Next,  I  consider  the  annuities  to  William 
James  and  Henry  James  necessarily  merged, 
waived  and  abandoned,  if  they  take,  as  heirs 
at.  law  and  next  of  kin  to  the  testator  full  and 
equal  shares  in  his  real  and  personal  estate. 
For  the  same  reason,  the  directions  to  convev 
to  Lydia  James,  daughter  of  the  testator's  son 
Robert,  productive  property  to  the  value  of 
$20,000,  have  become  inoperative,  and  are  lo- 
be deemed  waived,  if  she  elects  to  take  as  heir 
at  law  of  the  testator,  and  receives  a  portion 
of  his  personal  estate  as  next  of  kin.  The  di- 
rections to  pay  James  King  $10,000,  or  to  con- 
vey to  him  land  equal  in  value,  appear  to  me 
to  be  a  specific  bequest,  in  consideration  of  the 
services  to  be  performed  by  him.  It  is  in  no 
manner  dependent  upon  the  trust  for  its  pay- 
ment, nor  is  it  dependent  upon  the  devise  to 
his  daughter  Mary  Ann  King:  and  yet  as  the 
testator  intended  that  the  share  of  Mary  Ann 
King  should  be  diminished  to  the  extent  of  the 
bequest  to  her  father,  in  the  distribution  of  the 
testator's  estate,  she  should  be  charged  with 
that  amount. 

The  question  respecting  the  validity  of  the 
devise  to  the  children  of  Augustus  James  and 
Elizabeth,  his  wife,  has  been  distinctly  raised 
here,  by  the  appeal  of  Lydia  James  by  her 
guardian,  and  her  counsel  has  submitted  a 
point  to  that  *effect.  I  regret  extreme-  [*269 
ly  that  it  was  not  argued.  From  the  best  ex- 
amination I  have  been  able  to  bestow  on  the 
subject,  it  appears  to  me  so  doubtful  that  I 
cannot  sanction  the  decree  in  that  respect.  The 
decree  proceeds  upon  the  idea  that  the  trust 
term  is  to  continue,  and  that  the  estate  is  to  re- 
main in  the  hands  of  the  trustees  during  the 
time  prescribed  by  the  will;  and  the  32d  clause 
of  the  decree  directs  the  trustees  to  raise  the 
sum  necessary  to  fulfill  those  devises,  out  of 
the  rents  and  profits  of  the  current  year  in 
which  they  may  be  wanted,  or  by  anticipating 
future  rents  and  profits  and  income,  and  that 
the  sum  be  raised  near  the  probable  termina- 
tion of  the  trust  term.  This  is  wholly  incon- 
sistent with  the  views  above  expressed  in  rela- 
tion to  the  trust  term  and  its  continuance;  and 
yet  it  is  in  conformity  with  the  will  of  the  tes- 
tator. By  the  36th  clause  of  the  will  he  directs- 
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the  trustees,  as  near  the  termination  of  the 
trust  term  as  may  be  found  convenient,  out  of 
the  rents  and  profits  which  shall  have  accrued 
out  of  his  estate,  to  purchase  real  estate  to  the 
amount  of  $50,000,  and  convey  it  to  the  chil- 
dren of  Augustus  James  and  Elizabeth,  his 
wife.  I  cannot  discover  any  authority  in  the 
statute  for  this  direction.  It  is  not  a  trust  to 
sell  lands  for  the  benefit  of  creditors;  it  is  not 
a  trust  to  sell,  mortgage  or  lease  lands  for  the 
benefit  of  legatees,  or  to  satisfy  any  charge 
thereon;  for  the  trustees  are  not  to  sell,  mort- 
gage or  lease  any  land.  It  cannot  come  under 
the  3d  subdivision  of  the  55th  section;  for  al- 
though the  trustees  are  to  receive  the  rents  and 
profits  of  the  land,  they  are  not  to  apply  them 
to  the  use  of  any  person,  during  the  life  of 
such  person  or  for  a  shorter  term.  It  is  the 
same  as  if  they  were  directed  to  receive  the 
rents  and  profits  accruing  near  the  expiration 
of  the  term,  and  pay  them  over  to  the  children 
named,  for  they  are  to  be  paid  over  in  land. 
Nor  is  it  to  be  paid  over  to  any  defined  person. 
The  language  of  the  statute,  "to  apply  to  the 
use  of  any  person  during  the  life  of  such  per- 
son," obviously  supposes  that  the  person  is  to 
be  designated.  Nor  can  I  conceive  of  a  trust 
to  purchase  lands.  For  all  these  reasons,  I  am 
constrained  to  say  that  this  cannot  be  regarded 
as  a  valid  trust.  Nor  do  I  perceive  how  it  can 
27O*]  be  deemed  a  power  in  trust  under  *the 
statute.  There  are  two  general  divisions  of 
powers — general  and  special.  A  power  is  gen- 
eral, when  it  authorizes  the  alienation  of  lands 
in  fee,  and  to  any  alienee  whatever;  it  is  special, 
when  it  authorizes  an  alienation  to  designated 
persons,  or  when  it  authorizes  the  alienation  of 
an  estate  less  than  a  fee.  These  definitions  in- 
clude all  powers,  and  they  relate  to  the  aliena- 
tion of  lands  owned  by  the  grantor  of  the  pow- 
er at  the  time;  for  the  general  definition  of  all 
powers  is,  by  sec.  74,  p.  732,  an  authority  to 
do  some  act  in  relation  to  lands,  and  which  the 
owner  granting  such  power  might  himself  per- 
form. He  must,  therefore,  be  the  owner  of  the 
land,  of  which  he  authorizes  the  alienation  by 
virtue  of  a  power.  But  here  the  testator  is  not 
the  owner  of  the  land  which  he  directs  to  be 
conveyed;  on  the  contrary,  he  directs  the  land 
to  be  purchased.  Since,  then,  all  powers,  other 
than  those  enumerated  in  the  statute,  are  ex- 
pressly abolished,  and  as  I  ,do  not  find  any 
power  enumerated  to  receive  rents  and  profits 
to  lay  them  out  in  lands,  and  then  convey  such 
lands  I  am  constrained  with  all  the  reluctance 
which  in  my  judicial  character  I  may  be  permit- 
ted to  feel,  to  declare  that  I  consider  the  de- 
vise wholly  void.  And  if  it  could  be  executed 
at  all,  I  know  not  how  the  time  of  doing  so 
could  be  accelerated,  without  violating  the 
principle  quoted  before  from  the  case  of  Rout- 
ledge  v.  Dorrill,  2  Ves.,  357,  "that  preceding 
limitations  under  an  appointment  being  void, 
subsequent  limitations, though  within  the  form- 
er, cannot  be  accelerated,  and  are  void  also." 
The  testator  has  here  made  the  trust  term  a 
preceding  limitation — the  power  is  not  to  be 
exercised  until  near  the  termination  of  that 
term,  and  that  being  void,  certainly  for  the 
length  of  time  for  which  it  is  directed,  the  sub 
sequent  limitation;  that  is.  the  conveyance  to' 
be  made  to  the  children,  must  be  void;  and  be- 
-ing  void,  it  is  as  though  the  devise  had  never 
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been  made.  There  seems  another  vital  objec- 
tion to  this  devise.  It  is  a  direction  for  an  ac- 
cumulation of  rents  and  profits  for  the  benefit 
of  persons  not  in  being,  and  it  does  not  neces- 
sarily commence  during  the  minority  of  the 
persons  for  whose  benefit  it  is  directed.  If  the 
trust  terminates  upon  the  arriving  at  21  of  the 
testator's  youngest  grandchild,  William  Au- 
gustus *James,  the  son  of  Augustus,  [*271 
and  the  rents  and  profits  of  the  preceding  year 
or  years  are  taken  to  make  up  the  $50,000,  the 
accumulation  may  commence  after  the  other 
children  of  Augustus,  older  than  William  Au- 
gustus, shall  have  attained  their  majority,  and 
yet^the  whole  fund  may  be  appointed  to  them; 
which  is  in  direct  violation  of  the  2d  subdivis- 
ion of  the  37th  section  of  title  2,  ch.  1,  relating 
to  accumulations.  1  R.  S.,  726. 

The  difference  between  the  devise  just  treat- 
ed of  and  that  to  Anna  McBride  James  is  this: 
that  the  last  clause  of  that  portion  of  the  will 
designated  as  the  36th,  which  contains  the  de- 
vise in  question  to  Anna  McBride  James,  is  in- 
dependent of  that  to  the  children  of  Augustus 
James,  and  directs  the  trustees  positively  to- 
"set  off  and  convey  so  much  other  productive 
real  property  belonging  to  my  estate"  as  shall 
be  worth  $20,000.  Here  is  no  direction  to  pur- 
chase land  with  rents  and  profits;  on  the  con- 
trary, the  expression  "belonging  to  my  estate" 
has  reference  to  the  testator's  property  at  the 
time  the  will  takes  effect.  This,  therefore, 
comes  precisely  within  the  definition  given  by 
the  statute,  of  a  special  power  in  land,  by 
which  the  owner  of  land  empowers  another  to 
convey  an  estate  to  a  single  person.  Nor  is  the 
time  when  this  conveyance  is  to  be  made  pre- 
scribed by  the  testator,  and  then  the  rule  is 
that  it  is  to  be  done  immediately,  this  not  be- 
ing a  legacy  of  money  or  chattels.  If  I  am 
correct  in  this  view,  then  the  directions  in  the 
44th  clause  of  the  will,  that  "every  convey- 
ance to  be  executed  by  the  trustees  at  the  ex- 
piration of  the  trust  herein  created,  shall  be  to 
the  grantee  for  life,"  etc.,  are  inapplicable  to 
this  devise,  because  it  is  not  one  of  them,  which, 
by  the  terms  of  the  will,  was  to  be  executed  at 
the  expiration  of  the  trust  term.  And  I  come 
the  more  readily  to  this  conclusion,  because, 
if  the  conveyance  is  to  be  made  for  life  with 
the  powers  of  appointment,  some  of  which  are 
judicially  made  void,  this  devise  may  be  in 
great  danger  of  failing  on  account  of  these  de- 
fects; and  believing  it  to  be  my  duty,  as  it  is 
my  disposition,  to  carry  into  effect  every  de- 
vise of  this  and  every  other  will,  which  can  be 
executed  in  a  manner  agreeable  to  law  and  to 
the  testator's  intentions,  *I  am  the  [*272 
more  disposed  to  give  this  construction  to  the 
devise  in  question,  as  it  avoids  all  legal  objec- 
tions. The  conveyance  to  Anna  McBride 
James,  then,  should  be  in  fee. 

Those  parts  of  the  decree,  which  relate  to 
the  dower  of  the  widow — to  the  contract  made 
by  the  testator  with  Augustus  James  for  the 
sale  of  lots  in  Syracuse — to  his  succeeding  the 
testator  as  a  partner  in  the  firm  of  Moses  D. 
Burnett  &  Co. — have  not  been  appealed  from; 
but  as  they  are  connected  with  the  duties  of 
thetrustees.accordingtothe  form  of  the  Chan- 
cellar's  decree,  and  as  those  duties  are  materi- 
ally varied  by  the  results  of  this  opinion,  di- 
rections should  be  given  for  carrying  those 
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parts  of  the  decree  into  effect.in  a  manner  con- 
sistent with  the  principles  of  this  opinion, should 
it  be  concurred  in  by  the  court.  Directions, 
also,  should  be  given  for  the  conveyance  to  the 
heirs  at  law  of  such  real  property  as  may  have 
been  conveyed  to  the  trustees,  and  for  pay- 
ment to  the  widow  and  next  of  kin,  and  to  the 
guardians  of  such  as  are  minors,  of  their  dis- 
tributive shares  of  the  testator's  personal  es 
tate.  I  can  perceive  no  principle,  on  which 
the  shares  of  the  minors  can  be  directed  to  be 
brought  into  court,  in  this  case  more  than  any 
other  where  the  deceased  is  intestate.  The  law 
makes  adequate  general  provisions,  in  all  such 
cases,  for  the  security  of  the  property  of  in- 
fants, through  the  care  of  a  surrogate.  Direc- 
tions should  also  be  given  for  the  payment  of 
the  debts,  charges  of  administration,  the  costs 
of  suit  and  all  the  expenses  of  the  trustees  and 
for  the  taking  and  settling  their  accounts — and 
thus  all  the  duties  of  the  trustees  having  been 
prescribed,  a  general  declaration  may  be  made 
in  the  decree  of  this  court,  that  they  have  no 
other  estate,  right  or  interest  in  or  control  over 
the  real  or  personal  property  of  the  testator, 
than  such  as  is  specified  in  the  decree.  By  so 
doing,  the  labor  of  examining  the  details  of  the 
Chancellor's  decree  and  providing  foi  them  will 
be  avoided,  and  all  occasion  for  doubt  as  to  the 
judgment  of  this  court  removed.  The  trust- 
ees claimed  protection,  under  the  decree  of  this 
court,  for  all  acts  done  by  them  in  good  faith, 
and  it  was  assented  to  at  the  bar,  in  behalf  of 
273*]  all  the  parties.  It  is  *right  in  itself  and 
provision  to  that  effect  should  be  made  in  the 
decree. 

There  is  still  another  part  of  the  Chancellor's 
•decree  which  requires  notice,  in  consequence 
of  the  devises  being  declared  void.  By  the  Re- 
vised Statutes,  Vol.  I,  p.  749,  sec.  4.  it  is  pro- 
vided that  "Whenever  any  real  estate  subject 
to  a  mortgage  executed  by  a  testator,  shall  de- 
scend to  an  heir  or  pass  to  a  devisee,  such  heir 
-or  devisee  shall  satisfy  such  mortgage  out  of 
his  own  property  without  resorting  to  the  ex- 
ecutor or  administrator  of  his  ancestor,  unless 
there  be  an  express  direction  in  the  will  that 
•the  mortgage  shall  be  otherwise  paid."  In  the 
15th  clause  of  the  will  there  is  a  direction  to 
pay  all  the  just  debts  of  the  testator.  It  seems 
to  me  that  is  not  the  express  direction  re- 
quired by  the  testator,  or  if  it  be,  yet  the  direc 
tion  is  to  pay  out  of  rents  and  profits.  Now 
there  is  no  "trust,  authorized  by  law,  to  pay 
-debts  out  of  rents  and  profits,  except  that  of 
•leasing  specific  lands  for  the  payment  of  any 
•charges  thereon.  This  the  testator  did  not  con- 
template, because  he  provides  for  the  payment 
-of  his  debts,  in  common  with  the  advances  to 
his  sons,  and  all  other  payments  which  are  to 
be  made  by  his  trustees,  and  in  case  of  defi- 
•ciency,  the  borrowing  of  money  and  the  re- 
placing of  it  by  subsequent  rents  and  profits. 
All  this  shows  that  he  acted  on  the  idea  of  a 
continuation  of  the  trust  term  during  the  peri- 
•od  he  had  prescribed.  The  mode  of  payment 
contemplated  by  him  cannot  be  pursued,  and 
I  think  it  will  be  safe  to  leave  the  payment  of 
the  mortgage  debts  to  the  general  law  of  the 
land,  to  be  made  first  out  of  the  mortgaged 
premises  and  next  by  the  heirs  at  law:  and  if 
the  creditor  choose  to  resort  to  his  remedy 
against  the  personal  estate,  then  the  executors 
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will  have  paid  those  debts  in  the  course  of  ad- 
ministration. If  the  personal  estate  shall  have 
been  distributed,  then  the  law  gives  adequate 
remedy  against  the  next  of  kin  who  may  have 
received  it  or  any  portion  of  it. 

In  closing  this  long  and  I  fear  tedious  opin- 
ion, it  is  proper  to  observe,  that  many  im- 
portant and  interesting  points  presented  by 
counsel  on  the  argument  have  not  been  ex- 
amined *by  me,  because  they  were  not  [*274 
necessary,  although  many  of  them  might  have 
been  auxiliary  to  the  views  I  have  taken  of  the 
case.  The  examination  of  the  case  has  been  suf- 
ficiently prolix,  from  the  complexity  and  num- 
ber of  the  points  it  presents.  The  views  I  have 
expressed  have  followed  much  in  the  track  of 
the  arguments  which  have  been  presented  to 
us,  for  the  simple  reason,  that  after  such  an 
elaborate  discussion,  in  which  the  storehouses 
of  the  law  have  been  literally  ransacked  and 
the  ingenuity  of  the  highest  talent  has  been  ex- 
erted, there  was  no  point  of  view  in  which  this 
cause  could  have  been  considered  that  had  not 
been  anticipated. 

I  am  lor  such  a  modification  of  the  Chancel- 
lor's decree  as  shall  accord  with  the  views  pre- 
sented in  this  opinion. 

Whereupon,  after  advisement  among  the 
members  of  the  Court,  the  following  decree 
was  entered: 

"These  several  causes  having  been  duly 
brought  to  a  hearing,  and  counsel  for  the  re- 
spective parties  having  been  heard,  etc.  It  is 
hereby  declared,  ordered,  adjudged  and  de- 
creed : 

1.  That  the  directions  in  the  will  of  the  tes 
tator  William  James,  deceased,  having  in  view 
the  creation  of  a  trust  term  to  continue  until 
the  youngest  of  his  children  and  grandchildren 
attaining  the  age  of  twenty-one  years,  shall 
have  attained  that  age,  suspend  the  power  of 
alienation  of  an  absolute  fee  in  possession  for 
more  than  two  lives  in  being,  and  without  ref- 
erence to  any  designated  life,  or  any  two  des- 
ignated lives.and  are  therefore  illegal  and  void, 
and  that  so  much  of  the  decree  of  the  Court  of 
Chancery  as  declares  or  recognizes  the  validity 
of  the  said  trust  term  for  twenty  years  and  ten 
days,  or  for  any  other  period,  or  for  any  pur- 
poses other  than  those  herein  declared,  be  and 
the  same  is  hereby  reversed. 

2.  And  it  is  hereby  declared  and  adjudged, 
that  the  directions  in  the  will  of  the  testator, 
William  James,  to  pay  to  the  Society  for  the 
Relief  of  Orphan  and  Destitute  Children  in  the 
City  of  Albany,  "an  annuity  of  one  hundred 
and  fifty  dollars,  or  in  lieu  thereof  to  invest  the 
principal  sum  of  *two  thousand  five  [*275 
hundred  dollars  in  some  public  stock,  and  as- 
sign the  same  to  the  managers  of  the  said  soci- 
ety," are  valid  and  legal ;  and  the  executors  of 
the  said  will  are  hereby  directed,  out  of  the 
personal  estate  of  the  testator,  immediately  to 
invest  the  said  principle  sum  in  some  safe  pub- 
lic stock,  and  assign  such  stock  to  the  mana- 
gers of  the  said  society. 

3.  It   is    hereby   further  declared  and  ad- 
judged, that  the  legacies  of  one  thousand  dol- 
lars to  John  James,  and  of  three  thousand  dol- 
lars to  Catharine    James,  the  widow  of  the 
testator,  for  the  use  of  the  children  of  Jean- 
nette  B.  Gourlay,  are  valid  and  legal,  and  the 
executors  of  the  said  will  are  hereby  directed 
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•immediately  to  pay  over  the  said  sums  to  the 
said  John  James  and  Catharine  James,  out  of 
the  personal  estate  of  the  testator  in  their  hands, 
-in  case  the  same  or  either  of  them  have  not  al- 
ready been  paid. 

4.  It  is  hereby  further  declared  and  ad- 
judged, that  the  annuities  directed  in  and  by 
the  said  will  to  be  paid  to  Catharine  Tillman, 
of  one  hundred  and  twenty  five  dollars,  to 
'Charlotte  James,  of  one  hundred  dollars,  and 
•to  Susan  Duffy  of  two  hundred  dollars;  are 
valid;  and  the  trustees  and  executors  named 
in  the  said  will,  are  hereby  directed  to  lease 
distinct  portions  of  the  testator's  real  estate, one 
portion  for  the  life  of  each  of  the  said  annui- 
tant* who  shall  now  be  living,  upon  a  ground 
rent  equal  to  the  annuity  to  be  paid,  and  pay- 
able annually  to  the  said  annuitants  respect- 
ively, with  proper  clauses  of  distress  and  re- 
entry for  default  of  payment;  the  portions  so 
to  be  leased  to  be  selected  by  the  said  executors 
-and  trustees,  and  to  be  approved  by  the  Court 
of  Chancery  as  being  adequate,  upon  a  hearing 
of  the  said  annuitants  and  the  said  trustees;  or 
the  said  trustees  shall,  if  required  by  any  of  the 
said  annuitants,  purchase  of  the  New  York 
Life  Insurance  and  Trust  Company  an  annuity 
•equal  to  the  sum  so  directed  to  be  paid,  or  in- 
vest a  sum  in  bonds  and  mortgages  or  public 
stocks,  to  be  approved  by  such  annuitant,  which 
will  produce  a  sum  equal  to  the  annuity;  and 
in  such  case  the  said  executors  and  trustees  are 
hereby  directed  to  apply  so  much  of  the  per- 
sonal estate  of  the  testator  as  may  be  necessa- 
276*]  ry  to  purchase  such  annuity  *or  make 
such  investment,  and  on  the  same  being  pur- 
chased or  secured  to  such  annuitant,  the  real 
and  personal  estate  of  the  testator  shall  be 
wholly  discharged  from  all  further  claim  for 
such  annuity;  and  in  case  of  any  real  estate 
being  leased  by  the  said  trustees  and  executors 
under  this  decree,  the  remainder  in  the  lands 
so  leased  shall  descend  to  the  heirs  at  law  of 
the  said  testator  in  the  same  manner  as  his  real 
estate  hereinafter  declared  not  to  have  been 
duly  and  legally  devised  by  him. 

5.  And,  inasmuch  as  the  whole  principal  of 
the  testator's  real  and  personal  estate,  except 
as  to  certain  charges,  and  also  except  as  to  such 
parts  as  are  hereinafter  mentioned  and  referred 
to,  are  hereinafter  declared  to  be  undevised 
and  undisposed  of  by  his  will,  and  are  herein- 
after directed  to  be  conveyed  and  distributed 
to  his  heirs  at  law  and  next  of  kin,  or  are  de- 
clared to  have  descended  to  his  heirs  at  law;  it 
is  further  declared,  adjudged  and  decreed,  that 
the  directions  in  the  said  will,  to  the  said  trust- 
ees, to  make  suitable  provision  for  the  educa 
tion  and  support  of  the  minor  children  of  the 
testator,  after  the  death  of  their  mother;  and 
the  directions  in  the  said  will,  for  the  support 
of  any  widow  of  any  son  of  the  testator,  who 
shall  die  during  the  continuance  of  the  trust  in 
the  said  will  described,  and  for  the  education 
and  support  of  every  child  of  such  son,  or  of 
any  daughter  of  the  testator;  and  the  directions 
in  the  said  will  for  advances  to  the  sons  and 
grandsons  of  the  testator,  for  the  purchase  of 
professional  books,  implements  or  the  like,  or 
for  the  purchase  of  real  property  with  a  view 
to  speculation,  or  for  the  purpose  of  engaging 
in  any  honorable  occupation  requiring  the  em 
ployment  of  capital;  and  the  directions  in  the 
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said  will,  for  advances  to  any  daughter  of  the 
testator,  or  to  his  granddaughters,  Mary  Ann 
King,  Anna  McBride  James,  or  Lydia  James, 
upon  their  marriages  respectively,  have  sever- 
ally become  inoperative,  and  have  ceased  and 
are  void. 

6.  And  it  is  hereby  further  declared,   ad- 
judged and  decreed,  that  the  directions  in  the 
said  will,  to  pay  to  James  King  ten  thousand 
dollars,  or  to  convey  to  him  land  equal  in  value, 
at  the  election  of  the  said  trustees,  is  valid  as  a 
specific  *bequest  independent  of  the  [*277 
other  devises  in  the  will,  except  that  the  amount 
thereof  is  to  be  deducted  from  the  share  of 
Mary  Ann  King  in  the  real  and  personal  estate 
of  the  testator;  and  the  said  trustees  and  exec- 
utors, other  than  the  said  James  King,  shall, 
within  ninety  days  after  the  entry  of  this  decree, 
elect  whether  to  pay  the  said  bequest  in  land 
or  in  money;  and  if  in  money,  shall  thereupon 
pay  to  the  said  James  King  the  said  sum,  out 
of  the  personal  estate  of  the  testator;  and  if  in 
land,  shall  thereupon  convey  to  the  said  James 
King,  any  real  estate  of  the  testator  equal  in 
value  to  ten  thousand  dollars;  and  in  case  of 
any  dispute  concerning  the  value  of  such  lands, 
the  same  to  be  ascertained  and  determined  by 
the  Court  of  Chancery.  And  whatever  sums  in 
money  shall  be  paid  to  the  said  James  King 
under  this  decree,  shall  be  deducted  from  the 
distributive  share  of  the  personal  estate  of  the 
testator,  hereinafter  directed  to  be  distributed 
to  the  said  Mary  Ann  King;  and  in  case  land 
be  conveyed  to  the  said  James  King,  the  same 
shall  be  deemed  and  taken  a  portion  of  the  real 
estate  of  the  testator,  which  has  descended  to 
the  said  Mary  Ann  King  as  one  of  his  heirs  at 
law,  and  shall  be  charged  to  her  accordingly, 
in  any  partition  or  division  thereof,  or  of  the 
rents  and  profits  of  such  estate. 

7.  It  is  hereby  further  declared,  adjudged 
and  decreed,  that  William  James  and  Henry 
James,  to  whom  annuities  are  directed  to  be 
paid  by  the  said  will,  do  elect  within  ninety 
days  after  the  entry  of  this  decree,  in  such 
manner  as  shall  be  approved  by  the  Court  of 
Chancery,  whether  they  will  renounce  the  said 
annuities  and  take  as  heirs  at  law  and  next  of 
kin  to  the  testator;  and  upon  their  renouncing 
the  said  annuities,  they  shall  severally  be  en- 
titled to  their   respective  portions  of  the  real 
and  personal  estate  of  the  testator,  in  the  same 
manner  and  to  the  same  extent  as  the  other 
heirs  at  law  and  next  of  kin  of  the  testator,  as 
hereinafter  declared,  they  being  respectively 
chargeable  with  the  several  sums  heretofore 
paid  to  them  respectively,  on  account  of  such 
annuities,  with  interest  thereon  from  the  times 
of  such  payments,  and  to  be  deducted  from 
their  distributive  shares. 

*8.  And  it  is  further  declared,  ad-  [*278 
judged  and  decreed,  that  the  directions  in  the 
said  will,  to  set  off  and  convey  to  Anna  Mc- 
Bride James  and  Lydia  James,  productive  real 
property  worth  $20,000,  are  illegal  and  void; 
and  so  much  of  the  decree  of  the  Court  of 
Chancery  as  declares  or  recognizes  the  validity 
of  the  said  directions,  is  hereby  reversed. 

9.  And  it  is  further  ordered,  adjudged  and 
decreed, that  the  portion  of  $50,000,  bequeathed 
to  the  children  of  Augustus  James  and  Eliza- 
beth his  present  wife,  by  the  36th  clause  in  said 
will,  is  valid;  and  it  is  hereby  declared  that  the 
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present  as  well  as  future  children  of  tlie  said 
Augustus  James  and  Elizabeth,  his  wife,  who 
shall  be  living  at  the  expiration  of  the  time 
specified  in  the  36th  clause  of  the  said  will, 
take  an  estate  in  fee  subject  to  the  power 
of  appointment  as  expressed  in  the  will,  and 
that  so  much  of  the  decree  of  the  Chancellor  as 
declares  that  the  present  children  take  a  life 
estate,  be  hereby  reversed;  and  the  Chancellor 
is  hereby  directed  to  set  off  from  the  rents  and 
profits  of  the  estate  in  the  hands  of  the  trust- 
ees, so  much  money  as  at  five  per  cent.,  com- 
pound interest,  will  probably  produce  $50,000, 
for  such  child  or  children,  at  the  time  afore- 
said, and  that  the  same  be  secured  as  the  Chan- 
cellor shall  direct,  for  the  benefit  of  the  said 
children,  or  such  as  may  be  living  at  the  ex- 
piration of  said  time,  subject  to  the  power  of 
appointment  as  expressed  in  said  will,  and  if 
none  be  then  living,  then  to  be  distributed  ac- 
cording to  law,  to  the  heirs  at  law  or  next  of 
kin  to  the  testator. 

10.  And  it  is  further  declared,  adjudged  and 
decreed,  that  the  trustees  and  executors  named 
in  the  said  will,  have  no  other  authority,  pow- 
er or  trust,  in  or  over  the  real  or  personal  es- 
tate of  the  testator,  William  James,  than  such 
as  in  this  decree  is  specified;  and  that  all  and 
every  part  of  the  decree  of  the  Court  of  Chan- 
cery, declaring  or  recognizing  any  authority, 
power,  or  trust  of  the  said  trustees  and  execu- 
tors, over,  in  or  upon  the  real  or  personal  es- 
tate of  the  testator,  other  than  such  as  in  this 
decree  is  specified,  is  hereby  reversed:  but  all 
the  right,  power  and  authority  of  the  said 
Gideon  Hawley,  James  King  and  Augustus 
James,  as  executors,  in  and  over  the  personal 
279*]  estate  of  the  said  testator,  *so  far  as 
may  be  necessary  to  collect  the  outstanding 
debts  and  assets,  or  convert  the  same  into  mon- 
ey for  the  purpose  of  settling  the  estate,  or  pay- 
ing any  debts,  legacies  or  annuities,  chargea- 
ble on  said  estate,  according  to  the  principles 
and  provisions  of  this  decree,  are  hereby  de 
clared  to  be  unaffected  by  this  decree. 

11.  And  it  is  hereby  further  declared,  ad- 
judged and  decreed,  that  all  acts  done  and 
performed  by  the  said  trustees  and  executors, 
in  good  faith,  in  relation  to  the  real  or  per- 
sonal estate  of  the  said  testator;  or  in  leasing 
any  lands  of  the  testator;  or  in  making  pur- 
chases of  land;  or  in  contracting  for  the  sale  of 
any  land  belonging  to  the  testator  at  the  time 
of  his  death;  or  in  authorizing  such  contracts; 
or  in  executing  any  deeds  in  fulfillment  of 
such  contracts,  whether  made  by  themselves, 
or  by  any  other  person  in  pursuance  of  their 
authority,  are  hereby  confirmed,  and  declared 
valid  and  effectual;  and  the  said  heirs  at  law  of 
said  William  James  shall,  under  the  direction 
of  the  Court  of  Chancery,  execute  all  necessary 
conveyances  in  confirmation  of  agreements  or 
deeds  heretofore  executed  by  said  trustees,  and 
all  expenditures  of  money  belonging  to  said 
estate,  made  by  them  in  good  faith,  are  hereby 
confirmed  and  allowed;  and  said  trustees  and 
executors  shall  not  be  liable  for  any  such  act 
or  expenditure.    And  within  ninety  days  after 
the  entry  of  this  decree,  the  said  trustees  and 
executors  shall,  by  proper  conveyances,  to  be 
approved  by  a  master  of  the  Court  of  Chancery, 
transfer  and  convey  to  the  persons  who  were 
heirs  at  law  of  the  said  William  James  at  the 
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time  of  his  death,  or  their  heirs  at  law,  in  fee 
simple  as  tenants  in  common,  all  lands  and 
real  estate  which  have  been  conveyed  to  them 
in  pursuance  of  any  purchase  or  contract  made 
by  the  said  testator,  subject  to  the  dower  of  his 
widow;  and  shall  also,  in  like  manner,  convey 
all  land  and  real  estate  which  have  been  pur- 
chased by  said  trustees,  with  the  money,  prop- 
erty or  effects  of  the  said  testator,  exonerated 
from  all  claim  of  dower  of  his  widow,  and  shall 
assign  to  the  said  heirs,  all  leases,  covenants 
and  agreements,  in  relation  to  the  real  estate  of 
the  testator  to  which  they  as  such  trustees  are 
parties;  and  in  such  conveyances  shall  be  in- 
serted separate  *covenants,  by  each  [*28O 
trustee  for  himself,  against  any  incumbramces 
made  by  himself  upon  the  said  lands,  or  judg- 
ments against  them.  And  where  contracts 
have  been  made  or  authorized  by  them,  sever- 
ally or  jointly,  with  any  other  persons,  for  the 
sale  of  any  interest  in  the  lands  embraced  in 
the  trust  deed  to  Moses  D.  Burnet  and  Gideon 
Hawley,  mentioned  in  the  pleadings  in  these 
causes,  which  have  not  been  completed  by  con- 
veyances, the  same  shall  be  so  completed  by 
the  grantees  named  in  the  said  deed,  as  there- 
in directed ;  and  all  such  conveyances,  and 
all  future  conveyances  and  contracts  which 
shall  be  made  pursuant  to  the  authority  given 
in  the  said  deed,  are  hereby  declared  valid  and 
effectual  as  to  the  heirs  at  law  of  the  said  Will- 
iam James.  And  where  contracts  have  been 
made  or  authorized  by  the  said  trustees,  sever- 
ally or  jointly,  with  any  other  persons,  for  the 
sale  of  any  other  lands  belonging  to  the  testa- 
tor solely,  or  as  tenant  in  common  with  any 
other  person  or  persons,  which  have  not  been 
completed  by  conveyances,  the  same  shall  be 
so  completed  by  the  heirs  at  law  of  the  testa- 
tor who  are  adults,  and  by  the  guardians  of 
such  as  are  minors,  under  the  direction  of  the 
Court  of  Chancery. 

12.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  so  much  of  the  aforesaid  decree 
of  the  Chancellor  as  declares  that  the  said  Au- 
gustus James  is  entitled  to  a  specific  perform- 
ance of  the  agreement  with  the  testator  to  trans- 
fer to  him  the  legal  title  to  certain  lots  in  the 
Village  of  Syracuse,  upon  the  payment  of  the 
sum  of  $1,400,  be  affirmed  ;  and  that  upon  the 
payment  by  the  said  Augustus  James  of  the 
sum  of  $1,400,  to  the  heirs  at  law,  that  they 
then  convey  to  the  said  Augustus  James,  or 
his  legal  representatives,  by  suitable  deeds, 
under  the  direction  of  the  Court  of  Chancery, 
the  said  lots  ;  and  the  said  executors  shall  also 
execute  and  perform  the  directions  in  the  said 
decree  contained  relating  to  their  duties  re- 
specting the  copartnership  of  Augustus  James 
as  the  successor  of  the  testator  with  Moses  D. 
Burnet ;  and  all  sums  of  money  received  by 
them  pursuant  to  any  of  the  directions  afore- 
said shall  be  accounted  for  and  distributed  as 
part  of  the  personal  estate  of  the  testator. 

*13.  And  it  is  further  declared,  ad-  [*281 
judged  and  decreed,  that  the  estate  in  remain- 
der, created  by  the  last  will  of  the  testator, 
William  James,  in  his  real  property,  is  an  es- 
tate which  suspends  the  power  of  alienation 
contrary  to  law,  and  that  the  said  estate  in  re- 
mainder, including  the  life  estates  to  the  seven 
children  and  two  grandchildren  named  in  the 
will,  and  all  the  contingent  remainders  depend- 
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ing  thereon,  and  all  the  devises  of  the  real  es- 
tate of  the  said  testator,  and  all  directions  con- 
cerning the  same,  except  such  as  in  this  decree 
are  directed  to  be  executed,  are  illegal  and  void; 
and  that  the  decree  of  His  Honor,  the  Chan- 
cellor, and  every  part  thereof,  which  declares 
or  recognizes  the  validity  of  any  devise  of  the 
real  estate  of  the  testator,  or  the  validity  of 
any  directions  concerning  the  same,  except 
those  in  this  decree  directed  to  be  executed, 
be,  and  the  same  is  hereby  reversed  ;  and  each 
and  every  part  of  the  said  decree  that  has  been 
appealed  from,  which  declares  any  devise  of 
the  real  estate  of  the  testator,  or  any  directions 
concerning  the  same,  to  be  illegal  and  void,  is 
hereby  affirmed ;  and  the  said  real  estate  of 
the  testator  has  descended  to  his  heirs  at  law, 
free  and  discharged  of  all  conditions,  devises, 
directions,  authority,  power  or  control  of  the 
said  trustees  and  executors,  other  than  such  as 
are  herein  declared.  But  in  respect  to  any 
lands  of  the  testator  situate  in  the  State  of 
Illinois,  or  elsewhere  out  of  this  State,  this  de- 
cree is  not  to  be  deemed  a  decision  upon  the 
title  of  the  said  trustees  to  those  lands,  or  their 
power  over  them ;  but  upon  the  record  and 
proceedings  being  remitted  to  the  Court  of 
Chancery,  or  upon  any  amended  or  further 
bill  being  filed  in  that  court,  by  any  parties  in- 
terested in  the  said  lands,  the  said  court  will 
proceed  thereon,  and  make  such  order  and  de- 
cree in  relation  to  the  said  lands  as  may  be  le- 
gal, without  prejudice  to  any  party  in  conse- 
quence of  this  decree,  and  notwithstanding 
that  the  provision  for  any  such  party  in  the 
will  may  by  this  decree  be  declared  to  be  void. 

14.  And  it  is  further  declared,  adjudged  and 
decreed,  that  the  purposes  for  which  the  tes- 
tator's personal  property  is  directed  by  his  will 
282*]  to  be  converted  into  real  estate  are  il- 
legal and  invalid  ;  and  that  the  personal  prop- 
erty of  the  testator,  except  as  to  the  legacies, 
specific  bequests  and  annuities,  in  this  decree 
declared  valid,  remains  undisposed  of  by  his 
will,  and  the  same  is  to  be  distributed  to  the 
widow  and  next  of  kin  of  the  testator,  accord- 
ing to  the  Statute  of  Distributions,  after  pay- 
ing the  charges  herein  directed  to  be  paid,  and 
all  the  debts  of  the  testator,  and  lawful  claims 
against  his  estate,  funeral  expenses,  charges  of 
administration,  and  such  debts  and  liabilities 
as  have  been  contracted  or  incurred  for  the 
said  estate  by  the  said  trustees,  in  good  faith  ; 
and  so  much  of  the  decree  of  His  Honor,  the 
Chancellor,  as  declares  or  recognizes  the  valid- 
ity of  any  directions  in  the  said  will  to  convert 
personal  into  real  estate,  and  as  directs  or  au- 
thorizes  the  said   trustees  and  executors  to 
make  such  conversion,  or  to  purchase  real  es- 
tate, or  to  sell  any  real  estate,  or  to  expend  any 
personal  property  in  the  erection  of  buildings, 
or  in  making  any  other  improvements  on  any 
real  estate,  be  and  the  same  is  hereby  reversed. 
But  the  share  or  portion  of  said   Jeannette 
Barker  shall  be  charged  with  the  several  pay- 
ments which  have  been  made  to  her  on  account 
of  the  several  advances  directed  to  be  made  to 
her  by  the  said  will,  after  her  marriage,  to- 
gether with  interest  thereon  from  the  times  of 
such  payments. 

15.  And  it  is  further  declared,  adjudged  and 
decreed,  that  the  personal  estate  of  the  testa- 
tor, after  paying  the  charges  herein  directed  to 
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be  paid,  is  the  primary  fund  for  the  payment 
of  the  debts  and  funeral  expenses,  and  the  ex- 
penses of  administration  and  the  costs  and 
charges  herein  mentioned,  except  such  debts 
of  the  testator  as  were  secured  by  mortgage  of 
his  real  estate,  which  are  to  be  satisfied  and 
discharged  by  his  heirs  at  law,  the  widow  of 
the  testator  paying  her  just  proportion ;  and 
so  much  of  the  decree  of  His  Honor,  the  Chan- 
cellor, as  directs  any  other  mode  of  satisfying 
such  mortgages,  is  hereby  reversed. 

16.  And  it  is  further  adjudged  and  decreed, 
that  the  directions  in  the  decree  of  the  Court 
of  Chancery  respecting  the  dower  of  Catharine 
James,  widow  of  the  testator,  and  the  manner 
of  ascertaining  the  same,  be  executed  as  there- 
in directed  ;  that  the  said  widow  is  entitled  to 
elect  between  *receiving  a  gross  sum  [*283 
or  a  reasonable  annuity  in  lieu  of  her  dower  ; 
and  that  when  such  election  shall  be  made  and 
assented  to  by  the  adult  parties,  as  provided  in 
the  said  decree,  provision  may  be  made  by  the 
said  adult  parties  and  the  guardians  of  the 
minor  parties,  with   the  approbation  of  the 
Court  of  Chancery,  for  securing  the  payment 
of  such  sum  or  annuity,  with  the  assent  of  the 
said  widow,  by  pledging  and  setting  apart  the 
rents  and  profits  of  such  specific  portions  of 
the  real  estate  of  the  testator  as  shall  be  suffi- 
cient for  the  purpose,  and  thereby  exonerating 
the  residue  of  the  said  real  estate  from  the 
charge  of  the  said  dower,  for  which  purpose 
such  conveyances  and  releases  are  to  be  exe- 
cuted by  the  said  widow  as  shall  be  approved 
by  the  Court  of  Chancery. 

17.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  the  taxable  costs  of  all  the  par- 
ties in  these  suits  in  the  Court  of  Chancery  and 
in  this  court,  be  paid  by  the  executors  out  of 
the  personal  estate  of  the  testator,  including 
the  costs  and  expenses  of  ascertaining  and  pro- 
viding for  the  payment  of  the  widow's  dower 
and  the  costs  of  passing  and  settling  the  ac- 
counts of  the  said  trustees  and  executors,  and 
that  in  settling  such  accounts  the  said  trustees 
and  executors  be  allowed  their  necessary  and 
reasonable  disbursements  in  the  discharge  of 
their  trust. 

,  18.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  the  said  executors  and  trustees 
proceed  according  to  law  to  make  distribution 
of  the  personal  estate  of  the  testator  in  their 
hands,  and  of  the  rents  and  profits  of  his  real 
estate  received  by  them,  which  shall  remain 
after  satisfying  the  legacies,  providing  for  the 
annuities  and  specific  devises  herein  directed 
to  be  paid  and  satisfied,  and  paying  the  costs, 
charges  and  expenses  herein  directed  to  be 
paid,  including  the  annual  allowance  of  five 
hundred  dollars  to  Gideon  Hawley,  and  that 
it  be  referred  to  such  master  of  the  Court  of 
Chancery  as  has  been  already  designated  by 
that  court,  or  may  be  designated  by  it,  to  pass 
and  state  the  accounts  of  the  said  executors 
and  trustees  with  a  view  to  such  distribution, 
and  that  in  making  such  distribution  the  said 
trustees  and  executors  shall  pay  to  the  widow 
and  *next  of  kin  of  the  testator,  or  to  [*284 
the  guardians  of  such  of  them  as  are  minors, 
the  several  shares  and  portions  belonging  to 
them,  upon  such  guardians  giving  the  security 
required  by  law ;  except  that  the  Court  of 
Chancery  may  take  such  order  as  shall  be  just 
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in  relation  to  the  share  which  any  of  the  said 
next  of  kin,  who  may  be  a  married  woman, 
may  be  entitled  to. 

19.  And  it  is  hereby  further  ordered,  ad- 
judged and  decreed,  that  so  much  of  the  de- 
cree of  the  Court  of  Chancery  as  is  repugnant 
to  or  inconsistent  with  this  decree,  and  as  gives 
directions  on  any  subject  with  respect  to  which 
directions  are  herein  given,  be  and  the  same  is 
hereby  reversed. 

20.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  so  much  of  the  decree  of   the 
Court  of  Chancery  as  gives  any  directions  in 
conformity  with  the  principles  of  this  decree 
or  upon  subjects  with  respect  to  which  no  spe- 
cific directions  are  herein  given,  and  which  are 
in  conformity  with  "the  principles  of  this  de- 
cree, and  particularly  the  directions  respecting 
the  allowance  to  be  made  to  the  testamentary 
guardian  of  such  of  the  children  of  the  testator 
as  were  minors  at  his  decease,  for  advances 
heretofore  made  for  their  education  and  sup- 
port, and  the  directions  for  the  allowance  of  a 
commission  to  Augustus  James  for  the  collec- 
tion of  rents  and  profits,  and  the  allowance  for 
a  clerk  to  the  trustees  be  and  the  same  is  here- 
by affirmed,  except  that  the  said  allowance  to 
Augustus  James  is  to  cease  on  the  confirmation 
of  the  report  of  the  master  upon  the  accounts 
of  the  said  trustees  and  executors,  and  except 
that  the  testamentary  guardian  of  the  said  mi- 
nor children  may  apply  for  the  allowance  for 
advances  aforesaid,  within  six  months  after  the 
entry  of  this  decree,  and  that  such  advances 
shall  be  charged  to  the  said  minors  respectively 
by  the  said  executors,  and  deducted  from  their 
distributive  shares.     And  the  said  trustees  are 
hereby  authorized    to    employ  all    necessary 
clerks  to  assist  in  the  preparation  of   the  ac- 
counts preparatory  to  and  until  the  final  set- 
tlement of  said  accounts,  and  that  the  annual 
allowance  to  Gideon  Hawley,  specified  in  said 
will,  be  continued  during  the  same  period,  for 
285*]  *his  services  in  relation  to  the  testator's 
real  and  personal  estate  in  this  State. 

And  that  the  said  executors  and  trustees  in 
settling  their  accounts,  preparatory  to  a  distri- 
bution of  said  estate,  include  all  accounts  re- 
lating both  to  the  personal  and  real  estate  of 
the  testator,  and  the  rents  and  profits  thereof. 

21.  And  it  is  further  ordered  and  decreed, 
that  the  record  and  proceedings  in  the  said  sev- 
eral suits  be  remitted  to  the  Court  of  Chancery, 
to  the  end  that  all  necessary  orders  and  pro- 
ceedings be  had,  and   made  in  that  court  to 
carry  into  effect  this  decree. 

Reversing— 5  Paige,  318. 

Suspension  of  -power  of  alienation— Perpetuities. 
Distinguished— 14  Hun,  523. 

Cited  in— 20  Wend.,  566:  7  Paige,  231,540;  3  Barb. 
Ch.,  307;  ISandf.  Ch.,  393,  394;  4  Sandf.  Ch.,  546 ;  7 
N.  Y.,  548  ;  9  N.  Y.,  415  :  29  N.  Y.,  72 ;  33  N.  Y.,  126  : 
41  N.  Y.,  335;  52  N.  Y.,  19;  72  N.  Y.  562;  88N.Y.,  332: 
92  N.  Y.,  457;  4  Abb.  App.  Dec.,  114;  1  Lans.,  364:  4 
Hun,  750 ;  11  Hun,  153.  461 ;  23  Hun,  303:  28  Hun,  579: 
6  Barb.,  503 ;  7  Barb.,  235, 236,  592 ;  9  Barb.,  333 ;  10 
Barb.,  398 ;  13  Barb..  84 ;  15  Barb.,  145 ;  29  Barb.,  119 ; 
30  Barb.,  322. 529  :  47  Barb  ,  260,  308;  52  Barb.,  426 ;  53 
How.  Pr.,  439:  56  How.  Pr ,  343:  5  Abb.  N.  S.,  172:  4 
Sandf.,  448;  5  Sandf.,  178  ;  8  Bos.,  478  ;  lRedf.,438: 
Tuck.,  369 :  37  Mich.,  271 :  41  Mich.;  574;  24  Minn  ,  185. 

Devise  valid  in  part  and  void  in  part.  Distin- 
guished—18  Wend,,  284. 

Cited  in-20  Wend..  566:  24  Wend..  666:  7  Paige, 
231 :  3  Sandf.  Ch.,  563 ;  29  N.  Y..  80 :  30  N.  Y.,  426 ;  92 
N.  Y.,  458  :  11  Hun,  461:  7  Barb.,  595;  27  Barb.,  443  ; 
56  How.  Pr.,  343 ;  65  How.  Pr.,  297. 
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Annuities— Election  by  heirs  entitled  to.  Cited  in— 
47  N.  Y..  399 ;  4  Hun,  753 ;  40  Barb.,  157  ;  2  Bradf ., 343. 

Stat.of  Uses  and  Trust?.  Cited  in— 18  Wend.,  266;  1 
Denio,57;  1  Sandf .  Ch.,  25 ;  2  Sandf .  Ch.,477;  2N.Y., 
306 ;  92 N.  Y.,  518;  4  Lans.,  240 ;  9  Barb.,  591. 

Remainders,  vented  and  contingent— Distinction  be- 
tween, and  transfer  of.  Cited  in— 2  Denio,  19;  7  Paige, 
75  ;  41  N.  Y.,  74 :  2  Leg.  Obs..  156. 

Annuity  payable  out  of  rents  and  proMs—not 
alienable.  Cited  in— 8  Paige,  86 ;  4  Sandf.  Ch.,  524  ; 
23  N.  Y.,  315 :  5  Barb.,  144,  445 ;  28  Barb.,  143 ;  5  T.  & 
C.,  601 ;  5  Sandf.,  369 :  5  Duer,  54 :  10  Leg.  Obs.,  74. 

Trust  estates— Alienation  of.  Cited  in— 12  N.  Y.,. 
401 ;  64  N.  Y.,  351;  3  Hun,  469. 

Win.— Construction  and  validity  of— Giving  effect 
to  intent  of  testator.  Cited  in— 6  Hun.  51;  52  Barb.,426., 

Also  cited  in— 28  Hun,  620,  623. 


ADAMS  ».  ROCKWELL. 

Boundaries— Location  of  —  Acquiescence  for  Eleven 
Tears  in  Encroachments,  not  Conclusive  where 
Lands  are  in  a  State  of  Nature — Distinctly  De- 
scribed in  the  Deed  and  can  be  Definitely  Ascer- 
tained— Improvements — Express  Agreement. 

Where  lands  are  described  in  a  deed  conveying 
the  same,  clearly  and  distinctly  by  courses  and  dis- 
tances, so  that  upon  actual  survey  the  true  location, 
of  the  tract  can  be  ascertained  with  absolute  cer- 
tainty, the  owner  may  assert  his  title  to  hold  accord- 
ing to  the  true  boundaries  of  his  lands,  notwith- 
standing that  an  encroachment  has  been  made  upon, 
him  by  the  owner  of  an  adjoining  tract,  a  line  main- 
tained in  pursuance  of  such  encroachment,  recog- 
nized by  the  party  encroached  upon,  and  acquiesced, 
in  by  him  for  a  period  of  11  years,  if  the  lands  in 
dispute  are  in  a  state  of  nature ;  i.  e.,  covered  with 
timber,  and  no  other  occupation  has  been  had  of 
them  than  the  occasional  cutting  down  of  trees  and 
drawing  away  of  timber. 

It  seems  that  if  during  such  acquiescence,  expen- 
sive improvements  by  the  erection  of  buildings,  or 
otherwise,  had  been  made  by  the  occupant  upon  the- 
premises  in  dispute,  the  owner  would  have  been 
held  estopped  from  setting  up  the  true  line. 

There  was  no  evidence  in  this  case  of  a  deliberate 
settlement  of  the  erroneous  line  by  express  agree- 
ment, founded  upon  a  bonafide  attempt  to  ascertain 
the  true  boundaries  by  actual  survey  according  to 
the  courses  and  distances  of  the  older  deed  :  both 
parties  having  derived  their  title  from  the  same- 
source,  (a) 

Citations— 10  Wend..  104 ;  12  Wend.,  127:  11  Johns., 
123 ;  2  Cai.,  146,  201;  7  Cow.,  761,  762  ;  4  Johns.,  14H ;  1 
Cai.,362;  3  Johns.,  12,  269:  7  Johns.,  5,  242;  8  Johns., 
367, 406 ;  10  Johns.,  380 :  17  Johns.,  31 :  7  Wend.,  761 ; 
13  Wend.,  537  ;  13  Johns.,  346,  368:  5  Wend.,  146, 190;  5 
Cow.,  371-375 ;  9  Johns.,  63,  100 ;  2  R.  S.,  293,  sec.  7  ;  2 
Atk.,  83:  2  Johns.,  573: 14  Johns.,  442;  1  Johns.  Ch..  a54. 

(a)  The  Chancellor,  in  delivering  his  opinion  in 
this  case,  lays  down  the  following  rule  as  applicable 
to  cases  of  this  kind  :  "Where  there  can  be  no  real 
doubt  as  to  how  the  premises  should  be  located  ac- 
cording to  certain  and  known  boundaries  described 
in  the  deed,  to  establish  a  practical  location  different 
therefrom  which  shall  deprive  the  party  claiming 
under  the  deed  of  his  legal  rights,  there  must  be 
either— a  location  which  has  been  acquiesced  in  for 
a  sufficient  length  of  time  to  bar  a  right  of  entry 
under  the  Statute  of  Limitations  in  relation  to  real 
estate— or  the  erroneous  line  must  have  been  agreed 
upon  between  the  parties  claiming  the  land  on  both 
sides  thereof— or  the  party  whose  right  is  to  be  thus 
barred  must  have  Mlently  looked  on,  and  seen  the 
other  party  doing  acts,  or  subjecting  himself  to  ex- 
penses in  relation  to  the  land  on  the  opposite  side  of 
the  line  which  would  be  an  injury  to  him  and  which 
he  would  not  have  done  if  the  line  had  not  been  so  lo- 
cated :  in  which  case,  perhaps,  a  grant  might  be  pre- 
sumed within  the  twenty  years." 

The  Chancellor,  also,  in  his  opinion  disapproves  of 
the  evidence  which  was  admitted  at  the  trial,  of  the 
practical  location  of  an  adjoining  patent,  and  of 
the  possessions  taken  and  held  under  the  same.  In 
which  Senator  Maison,  who  also  delivered  an  opin- 
ion in  this  cause,  concurs. . 

NOTE.— Location  of  boundaries— Agreement — Pa- 
rol—accjuiescence.  See  Jackson  v.  Dysling,  2  Cai.,  198, 
note;  Jackson  v.  Tallmadge,  4  Cow.,  450,  note; 
McCormick  v.  Barnum,  10  Wend.,  104,  nntr.. 
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TERROR  from  the  Supreme  Court.  Rockwell 
JLA  sued  Adams  in  trespass quare  clausumfregit, 
and  for  cutting  down  trees  and  carrying  away 
286*]  sawlogs.  The  defendant  set  up  *tille 
in  himself  to  the  locw  in  quo.  Both  parties  de- 
rived title  from  the  same  source,  viz  :  George 
Gilmore,  to  whom,  Dec.  18,  1785,  was  con- 
veyed by  the  Commissioners  of  Forfeitures  for 
the  eastern  district  of  this  State,  a  tract  of  land 
of  2,000  acres  granted  by  letters  patent  to  Ed- 
ward Jessup  and  Ebenezer  Jessup,  which  had 
been  forfeited  on  their  attainder.  In  the  let- 
ters patent  granted  Apr.  10, 1772,  the  premises 
granted  are  described  are  as  follows:  "All  that 
certain  tract  or  parcel  of  land  situate  on  the 
east  side  of  the  Hudson  River,  in  the  County 
of  Albany  and  within  the  Province  of  New 
York;  beginning  in  the  south  bounds  of  a  tract 
of  7,550  acres  of  land  formerly  granted  to  Eb- 
enezer Jessup  and  others,  at  the  northeast  cor- 
ner of  a  tract  of  350  acres  of  land  granted  to 
Richard  Watcock  and  others,  and  running 
thence  along  the  south  bounds  of  the  first  men- 
tioned traQt  of  land  east  178  chains  ;  thence 
south  80  chains;  thence  west  98  chains;  thence 
south  85  chains,  to  the  north  bounds  of  a  tract 
of  4.100  acres  of  land  granted  to  the  said  Ebene- 
zer Jessup  and  others;  thence  along  the  north 
bounds  of  the  last  mentioned  tract  of  land 
west  80  chains  to  a  tract  of  200  acres  of  land 
granted  to  William  Christie;  thence  along  the 
east  bounds  of  the  said  tract  of  200  acres 
granted  to  William  Christie,  and  along  the  east 
bounds  of  a  tract  of  350  acres  of  land  granted  to 
287*]  Edward  Quinn  *and  others,  and  along 
the  east  bounds  of  the  above  mentioned  tract 
of  350  acres  of  land  granted  to  Richard  Wat- 
cock  and  others,  north  165  chains  to  the  place 
where  this  tract  began,  containing  2,000  acres 
of  land  and  the  usual  allowance  for  highways." 
The  tract  was  described  in  the  deed  to  George 
Gilmore  with  the  same  particularity  as  in  the 
letters  patent.  George  Gilmore  died  leaving 
six  children,  his  heirs  at  law,  five  of  whom, 
viz. :  his  son  James  Gilmore,  and  four  of  his 
brothers  and  sisters,  Jan.  5, 1800,  sold  and  con- 
veyed to  Ananias  Platt  five  sixths  of  a  tract  of 
700  acres,  part  of  the  tract  of  2,000  acres,  de 
scribing  the  700  acres  as  follows:  "  Beginning 
at  the  southeast  corner  of  the  2, 000  acre  patent 
and  running  thence  along  the  east  bounds  of 
the  said  patent  37  chains  and  76  links  ;  thence 
west  98  chains;  thence  south  37  chains  and  76 
links;  thence  west  80  chains  to  the  east  bounds 
of  Quinn's  patent;  thence  south  along  the  east 
bounds  of  Quinn's  patent  45  chains  62  links  ; 
thence  east  80  chains  ;  thence  north  45  chains  62 
links;  thence  east  98  chains  to  the  place  of  begin 
ning."  John  Gilmore,  one  of  the  heirs  at  law 
of  George  Gilmore  who  did  not  unite  in  this 
conveyance  June  20, 1805,  conveyed  to  Adams, 
the  defendant  in  this  cause,  an  undivided  sixth 
part  of  a  small  portion  of  700  acres  described 
as  beginning  at  the  termination  of  the  third 
course  in  the  patent,  and  running  thence  west 
27  chains;  thence  south  45  chains  62  links; 
thence  east  27  chains,  and  thence  north  45 
chains  62  links  to  the  place  of  beginning.  In 
1806  two  individuals,  named  Hay  and  Dorr, 
became  seised  of  the  five  sixths  of  the  700  acres 
conveyed  to  Platt  in  1800.  In  1*12  Adams  be- 
came seised  of  a  portion  of  those  five  sixths, 
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and  between  that  time  and  the  month  of  May, 
1821,  became  seised  of  the  whole  of  the  five 
sixths  of  the  700  acres.  Thus  it  appeared  that  at 
the  last  date,  viz.:  in  May.  1821,  Adams  had 
title  to  all  that  part  of  the  tract  of  2,000  acres 
which  lays  south  of  the  termination  of  the 
third  course  of  the  patent,  and  extends  south 
of  that  point  a  distance  of  45  chains  and  62 
links,  except  such  portion  thereof  as  still  re- 
mained in  John  Gilmore,  the  son  of  George 
Gilmore,  who  did  not  unite  in  the  conveyance 
to  Platt.  *The  first  three  courses  and  [*288 
distances  of  the  2,000  acres  had  been  repeat- 
edly surveyed,  all  of  which  surveys  correspond- 
ed, and  the  true  south  line  of  the  land  owned 
by  Adams  under  the  conveyances  obtained  by 
him,  at  the  distance  of  45  chains  and  62  links 
from  the  termination  of  the  third  course  of 
the  2,000  acre  tract,  was  conceded  to  be  where 
he  claimed  it  to  be.  But  the  plaintiff  contended 
that  a  different  line  had  been  established  by  the 
location  of  the  owners  of  that  portion  of  the 
2.000  acre  tract  which  lay  south  of  the  true  south 
line  of  the  700  acres,  and  that  such  location 
had  been  acquiesced  in  by  the  former  owners 
of  the  700  acres,  and  by  Adams  himself  for 
such  a  length  of  time  that  he  was  bound  by  the 
practical  location  and  estopped  from  asserting 
his  title  down  to  the  true  line. 

To  establish  the  practical  location  contended 
for,  the  plaintiff  proved  that,  previous  to  the 
year  1800  the  south  line  of  the  2.000  acre  tract 
was  established  by  actual  location  at  a  point 
17  chains  and  61  links  short  of  its  true  south- 
ern boundary  ;  that  the  line  was  thus  estab- 
lished in  fixing  the  boundaries  between  the 
2,000  acre  tract  and  the  tract  of  4,100  acres  ly- 
ing to  the  south  thereof,  and  between  Christie's 
patent  and  the  4,100  acres,  and  that  the  posses- 
sions upon  the  several  tracts  have  since  been 
held  in  conformity  to  such  line.  This  evidence 
was  objected  to  by  the  defendant,  but  received 
by  the  circuit  judge.  The  plaintiff  then  gave 
in  evidence  a  deed  from  five  of  the  children 
and  heirs  at  law  of  George  Gilmore,  to  his  re- 
maining child  and  heir  at  law,  viz.:  James  Gil- 
more  bearing  date  Sep.  29,  1802,  conveying  to 
the  grantee  150  acres  of  land,  and  intending  to 
convey  the  eastern  half  of  the  300  acres  lying 
south  of  the  700  acre  tract  (the  other  1,000 
acres  of  the  2.000  acre  tract  lying  to  the  north 
of  the  700  acre  tract).  This  tract  of  150  acres 
was  bounded  on  the  south  by  the  north  bounds 
of  the  4,100  acre  tract.the  length  of  chain  north 
and  south  given  in  the  deed  being  39  chains 
and  38  links,  and  the  length  of  chain  east  and 
west  being  40  chains.  The  deed  to  James  Gil- 
more  recognized  James  Gilmore  and  John  Law 
as  the  owners  of  the  150  acres  lying  to  the  west 
of  the  premises  conveyed,  and  it  was  subse- 
quently *shown  that.in"Sep.,1805,Law[*289 
released  his  share  of  that  tract  to  James  Gil- 
more,  his  co-owner.  After  James  Gilmore  ob- 
tained his  deed  of  Sep.  29,  1802.  he  conveyed 
100  acres,  or  two  thirds  of  the  150  acres  off  of 
the  easternmost  side  of  the  lot,  to  his  brother 
John  Gilmore.who,  Apr.7,  1807,  conveyed  the 
same  to  Thomas  Lee  and  William  Stevenson. 
Nov.  5,  1821,  James  Gilmore  conveyed  to  his 
sons  James,  Alanson  and  John  the  remaining 
50  acres  of  the  150  acre  tract  of  which  he  ob- 
tained a  deed  in  Sep.,  1802,  and  they,  Dec.  4, 
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1821,  entered  into  a  contract  with  Rockwell, 
the  plaintiff  in  this  cause,  whereby  they  agreed 
that  Rockwell  should  have  the  privilege  of  tak- 
ing off  all  the  pine  timber  standing  and  grow- 
ing upon  the  50  acres  ;  for  which  he  agreed  to 
pay  them  $80  per  acre,  and  for  $20  to  be  de- 
ducted from  the  consideration  money,  agreed 
to  assume  the  risk  of  any  claim  that  Adams, 
the  defendant  in  this  cause,  might  have  to  the 
timber.  After  exhibiting  his  paper  title,  the 
plaintiff  proved  that  the  north  bounds  of  the 
300  acres  thus  owned  by  James  Gilmore,  ac- 
cording to  the  distance  given  in  his  deeds, 
measuring  from  the  dividing  line  between  the 
2,000  and  4,100  acre  tracts  as  settled  previous 
to  1800,  would  extend  17  chains  and  61  links 
north  of  the  true  south  line  of  the  700  acre 
tract,  and  to  show  a  location  up  to  that  line, 
the  plaintiff  proved  in  respect  to  the  western 
150  acres,  that  as  long  since  as  1803,  James  Gil- 
more  sold  the  timber  growing  on  the  north  end 
of  the  150  acres  to  Thomas  Lee,  who,  in  the 
same  year,  cut  logs  and  carried  them  away  ; 
and  that,  in  1815,  Gilmore  sold  and  conveyed 
the  land  itself  to  one  Aldrich,  the  son-in-law 
of  the  defendant  who  resided  in  the  neighbor- 
hood, and  that  Aldrich  has  ever  since  held  up 
to  that  line.  In  respect  to  the  eastern  150  acres, 
it  was  shown  that  Lee  who  purchased  the  east- 
ernmost 100  acres  thereof  in  1807,  always 
claimed  up  to  the  same  line  to  which  Gilmore 
claimed,  and  which,  on  the  trial, was  called  the 
Parish  or  Rockwell  line,and  that  Lee. previous 
to  1814  or  1815,  had  cut  off  the  principal  part 
29O*J  of  the  timber  north  *of  the  defendant's 
line.  In  1810  Hay  and  Dorr,  while  owners  of 
two  thirds  of  the  700  acre  tract,  and  whose  ti- 
tle has  since  been  acquired  by  the  defendant, 
caused  a  survey  to  be  made  for  the  purpose  of 
making  a  division  of  the  timber,  and  in  such 
partition  assumed  the  Parish  or  Rockwell  line 
as  the  southern  boundary  of  the  700  acres.  In 
1814  the  defendant,  Adams,  repeatedly  pointed 
out  and  declared  the  Parish  line  to  be  the 
boundary  between  the  700  acre  tract  and  the 
300  acre  tract  lying  south  of  it,  and  aided  in 
designating  the  line,  and  erecting  a  division 
fence  on  that  line  at  the  north  end  of  the  west- 
ern 150  acres,  and  in  the  year  1821  directed  the 
erection  of  a  fence  on  his  own  land  opposite 
the  eastern  100  acres  on  a  line  corresponding 
with  the  fence  erected  at  the  north  end  of  the 
western  150  acres;  and  it  was  proved, by  a  num- 
ber of  witnesses  residing  in  the  neighborhood, 
that  the  Parish  line  was  generally  understood 
to  be  the  division  line  between  the  700  and  300 
acre  tracts,  and  that  they  had  never  heard 
Adams  claim  that  the  line  was  elsewhere  until 
a  dispute  arose  in  respect  to  the  line  about  the 
year  1820  or  1821.  In  the  latter  year  Adams 
caused  a  survey  to  be  made,  and  when  it  was 
completed,  and  it  was  demonstrated  that  the 
true  south  line  of  the  700  acres  was  17  chains 
and  61  links  south  of  the  Parish  line,  he  ex- 
pressed his  surprise  that  his  lands  extended  so 
far  south.  In  opposition  to  this  evidence.how- 
ever.it  was  proved  that  in  1807,  while  Hay  and 
Dorr  were  owners  of  part  of  the  700  acres, they 
procured  between  900  and  1,500  logs  to  be  Cut 
on  the  western  150  acres  south  of  the  Parish 
line,  which  were  taken  away;  that  upon  one  of 
the  occasions  when  Adams,  in  1814,  pointed 
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out  the  Parish  line  as  the  boundary  between 
the  two  tracts,  he  at  the  same  time  pointed  out 
the  termination  of  the  third  course  of  the  2,000 
acre  tract,  and  stated  the  length  of  chain  which 
his  title  would  permit  him  to  go  south,  and 
complained  that  he  had  not  his  full  comple- 
ment of  land,  but  did  not  claim  to  have  a  right 
to  go  further  south  than  the  Parish  line  ;  and 
that,  Nov.  15,  1820.  he  commenced  an  action 
of  trespass  against  Lee  for  cutting  timber  on 
the  land  north  of  the  true  south  line  of  the  700 
*acres;  and  that,  within  a  year  or  two  [*2J)1 
previous  to  such  suit,  he  had  frequently  for- 
bidden Lee  to  cut  timber  on  the  land  in  dis- 
pute. 

The  locus  in  quo  in  this  case  is  that  portion 
of  the  50  acres  conveyed  by  James  Gilmore  to 
his  sons,  James,  Alanson  and  John,  which  is 
bounded  on  the  east  by  the  100  acres  purchased 
by  Lee  and  Stevenson  from  John  Gilmore,  on 
the  south  by  the  true  south  line  of  the  700  acre 
tract,  on  the  west  by  the  western  150  acres, 
and  on  the  north  by  the  Parish  line  ;  its  width 
east  and  west  is  the  one  third  of  the.  width  of 
the  eastern  150  acres,  which  is  40  chains,  and 
the  width  of  the  western  150  acres  is  also  40 
chains.  This  portion  of  the  eastern  150  acres 
was  principally  covered  with  timber,  was  not 
cultivated,  and  was  not  separated  from  the 
lands  lying  north  of  it  by  any  fence.  In  1818 
or  1820,  Seth  Aldrich, the  son-"in-law  of  Adams, 
was  employed  by  James  Gilmore  to  cut  logs  on 
the  50  acre  lot,  and  he  accordingly  cut  about 
700  logs,  a  portion  of  which  were  cut  north  of 
Adams'  south  line.  Aldrich  however  testified, 
that  he  could  not  say  that  Adams  knew  that 
any  portion  of  the  logs  were  cut  north  of  his 
line. 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury,  that  the  evidence  ad- 
duced by  the  plaintiff  was  not  sufficient  to  au- 
thorize the  finding  of  a  location  and  the  estab- 
lishment of  a  line  variant  from  the  true  line, 
and  that  at  all  events,  to  entitle  the  plaintiff  to 
recover,  he  ought  to  have  shown  an  acquies- 
cence on  the  part  of  the  defendant  and  of  those 
under  whom  he  claimed, in  the  erroneous  line, 
for  the  period  at  least  of  20years.  The  judge  de- 
clined to  do  so.and  charged  the  jury  that, from 
the  evidence  adduced,  they  would  be  warrant- 
ed to  come  to  the  conclusion  that  the  line 
claimed  by  the  defendant  was  the  true  south 
line  of  the  700  acre  tract;  but  that  the  question 
for  them  to  decide  in  this  case  was,  whether 
there  had  not  been  a  practical  location  fixing 
the  boundary  between  the  700  acre  and  the  300 
acre  tracts  at  the  line  claimed  by  the  plaintiff, 
which  would  estop  the  defendant  from  setting 
up  the  true  line.  He  instructed  them  that  the 
acts  and  declarations  of  parties,  as  to  the  loca- 
tion of  lands,  controlled  the  courses  and  dis- 
tances *in  their  deeds;  that  to  give  op-  [*292 
eration  to  such  acts  and  declarations.it  was  not 
necessary  that  the  party  doing  the  acts  or  mak- 
ing the  declarations  should  know  the  effect  of 
such  location,  and  that  acquiescence  in  an  er- 
roneous location  for  a  great  length  of  time  is 
conclusive  upon  the  question.  That  if  they 
should  find  in  this  case  a  location  of  the  north 
line  of  the  150  acres  on  the  west  as  claimed  by 
the  plaintiff,  and  of  the  north  line  of  the  100 
acres  as  claimed  by  Lee  on  the  east,  and  a  rec- 
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•oguition  of  such  line  by  the  defendant  and 
those  under  whom  he  held,  such  location  and 
recognition  was  evidence  of  the  continuation 
of  a  line  at  the  north  end  of  the  50  acres,  cor- 
responding with  the  north  lines  of  the  two 
tracts  of  150  and  100  acres,  and  they  would  be 
warranted  in  so  finding.  To  which  charge  the 
counsel  for  the  defendant  excepted.  The  jury 
found  a  verdict  for  the  plaintiff. 

This  cause  was  tried  at  the  Warren  Circuit, 
in  June,  1829,  before  the  Hon.  Esek  Cowen, 
then  one  of  the  Circuit  Judges.  In  the  preceding 
year  an  action  of  replevin  between  the  same 
parties  had  been  tried  before  the  same  judge, 
involving  substantially  the  same  questions, and 
in  which  a  similar  charge  was  given  to  the 
jury,  to  which,  also,  an  exception  was  taken. 
Judgments  were  rendered  in  each  case  in  favor 
of  Rockwell,  and  Adams  sued  out  writs  of  er- 
ror. See  the  opinion  delivered  in  the  Supreme 
€ourt.  6  Wend.  467. 

The  cause  was  argued  in  this  court  by, 

Messrs.  D.  Russell  and  S.  Stevens,  for 
the  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
•error. 

Points  submitted  on,  the  part  of  the  plaintiff  in 
error. 

I.  There  was  no  evidence  which  would  au- 
thorize the  jury  to  find  a  practical  location  of 
any  part  of  the  south  line  of  Adams'  land  dif- 
ferent from  the  true  south  line  thereof,  which 
would  restrict  him  from  asserting  his  title 
(which  was  full,  clear  and  undisputed)  to  the 
full  extent  of  his  grant.  The  circuit  judge  erred, 
therefore,  in  refusing  so  to  charge  the  jury, 
and  also  in  submitting  the  question  to  the  jury 
to  find  whether  there  had  been  such  location  or 
not. 

293*]  *The  question  arising  in  this  case  is 
not  as  to  the  effect  of  a  practical  location  of  a 
line,  by  express  agreement,  by  the  parties  own- 
ing on  each  side,  for  the  purpose  of  settling  a 
doubtful  and  disputed  line,  as  in  the  case  of 
Jackson  v.  Van  Gorlear,  1 1  Johns,  123.  There  is 
no  pretense  of  any  such  fact  in  this  case  ;  nor 
is  it  a  case  where  a  party  with  a  full  knowl- 
edge of  his  rights  has  fixed  upon  a  line  short  of 
that  which  his  deed  would  give  him.  The 
question  of  what  would  be  the  legal  effect  of 
an  acquiescence  in  such  a  line  for  a  period 
short  of  20  years  does  not  arise, because  no  such 
fact  was  proved  or  pretended  on  the  trial,  or 
submitted  to  the  jury;  but  on  the  contrary  was 
•expressly  excluded  from  the  jury. 

1.  The  legal  question  presented  under  this 
point,  upon  the  strongest  view  of  the  facts  that 
can  be  taken  against  the  plaintiff  in  error,  is, 
whether  a  party  who  has  a  clear  and  conceded 
title  to  land  (there  being  no  ambiguity  or  un- 
certainty as  to  its  location  by  the  terms  of  his 
grant)  can  be  precluded  from  asserting  that 
title  to  its  full  extent,  by  an  acquiescence 
through  ignorance  as  to  the  extent  of  his  title, 
or  mistake  of  his  rights,  in  an  erroneous  loca- 
tion of  a  boundary  line  for  a  less  period  than 
20  years. 

On  the  part  of  the  plaintiff  in  error  it  is  sub- 
mitted that  "where  there  is  no  ambiguity  or 
uncertainty  as  to  the  location  by  the  terms  of 
the  grant,  an  erroneous  location  of -a  line  made 


the  true  extent  of  his  title,  without  any  fraud 
or  bad  faith,  does  not  preclude  him  from  after- 
wards asserting  his  claim  to  the  extent  of  his 
title,  unless  those  on  the  opposite  side  of  the 
line  thus  erroneously  located  have  in  good  faith 
claimed  and  possessed  up  to  such  line  for  at 
least  20  years:  much  less  will  an  acquiescence 
short  of  that  period  by  one  through  ignorance 
or  mistake  of  his  rights,  in  an  erroneous  loca- 
tion of  a  line  made  by  his  adversary  (as  in  this 
case)  devest  him  of  his  title,  or  preclude  him 
from  asserting  it." 

To  constitute  a  practical  location  of  a  line 
under  such  circumstances,  which  is  to  devest  a 
party  of  a  clear  and  conceded  title;  such  line 
must  have  been  clearly  defined,  and  claimed 
and  possessed  to,  in  good  faith, on  the  one  side, 
and  peaceably  acquiesced  in  on  the  other  for  at 
least  20  years. 

*None  of  the  cases  previous  to  the  [*294 
one  first  decided  between  these  parties, 7  Cow., 
762,  recognize  a  less  period  as  being  sufficient 
to  control  the  true  extent  of  a  grant.  In  Jack- 
son v.  Bowen,  1  Cai.,358,  362,  the  acquiescence 
by  the  plaintiff  was  36  years,  with  a  full  knowl- 
edge of  his  rights;  the  court  say  he  ought  not. 
perhaps,  to  be  precluded  by  this  acquiescence 
if  there  were  circumstances  inducing  a  suspic- 
ion of  imposition  or  ignorance.  In  Jackson  v. 
Dydinfi,  2  Cai.  ,198,  acquiescence  was  40  years. 
In  Jackson  v.  Veddor,  3  Johns,  8,  12,  there  had 
been  an  amicable  partition  and  possession  ac- 
cording to  it  for  40  years.  In  Jackson  v.  Dieffen- 
dorf,  3  Johns,  269,  acquiescence  was  38  years. 
In  Jackson  v.  Ogden,  1  Johns,  240,241, the  grant 
was  uncertain  and  ambiguous  as  to  its  location. 
See  p.  241.  A  location  was  made  by -actual  sur- 
vey, and  acquiesced  in  by  the  claimant  and 
those  under  whom  he  held  for  17  or  18  years. 
The  plaintiff  had  also  recognized  the  location 
by  purchasing  under  defendant's  title,  and  tak- 
ing a  deed  recognizing  the  lines  thus  located. 
The  court  refused  to  set  aside  a  verdict  for  the 
defendant,  and  said  the  plaintiff  ought  to  be 
left  to  commence  a  new  action.  Van  Ness,  «/., 
dissented,  p.  244,  and  it  is  upon  this  dissenting 
opinion  that  the  Supreme  Court  rely  for  the 
doctrine  which  they  held  in  the  present  case. 
In  Jackson  v.  Douglas,  8  Johns.,  367,  the  plaint- 
iffs admitted  the  line  to  beat  a  place  designated 
by  them  which  they  pointed  out  to  defendant 
when  he  took  possession.  Defendant  built  a 
fence  on  the  line  thus  pointed  out  as  a  line 
fence,  which  line  was  occupied- to  on  each  side 
for  8  years;  held,  that  plaintiffs  were  not  pre- 
cluded from  asserting  their  title  beyond  this 
line.  In  Sluyvesant  v.  Dunham,  9  Johns.,  63, 
defendant  had  title  by  adverse  possession  for 
more  than  25  years;  held  that  a  parol  agree- 
ment to  straighten  the  line  and  put  a  fence 
upon  the  true  line,  did  not  deprive  defendant 
of  the  title  thus  acquired  by  adverse  possession, 
and  that  the  plaintiff  was  a  trespasser  for  put- 
ting the  fence  upon  the  line  agreed  upon,  de- 
fendant having,  before  the  fence  was  built,  ob- 
jected to  its  being  built.  In  Jackson  v.  Smith,  9 
Johns,  100,  the  original  patentee,  by  the  terms 
of  his  patent,  was  to  designate  400  acres  for  the 
*use  of  the  gospel;  he  did  so  designate  f*295 
it  by  a  survey,  under  his  own  personal  inspec- 
tion, and  acquiesced  in  it  for  more  than  26 
years ;held  that  he  could  not, after  that, vary  the 


by  a  party  through  ignorance  or  mistake  as  to  I  location  of  the  gospel  lot.  Jackson  v.McCall,lQ 
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Johns. ,  380,  The  line  in  this  case  had  been  es- 
tablished by  the  ancestor  of  the  plaintiff,  41 
years  before  the  trial,  which  had  ever  since 
been  recognized,  and  acquiesced  in,  and  im- 
proved up  to,  as  the  true  line  by  all  parties; 
held  that  the  plaintiff.after  such  a  lapse  of  time, 
was  precluded  from  disputing  the  line.  Jackson 
v.  Freer,  17  Johns.,  81.  This  suit  was  com- 
menced in  1818.  The  proprietors  of  the  patent 
had  partitioned  the  same  between  them  by  an 
actual  survey  of  the  same  into  lots,  marking 
the  lines  and  corners  on  the  ground;  this  par 
tition  had  been  acquiesced  in  through  a  series 
of  transfers,  for  a  great  number  of  years,  ever 
since  the  first  settlement  of  the  country  and 
more  than  20  years;  held  that  the  parties  to  the 
partition  aad  those  claiming  under  them  could 
not  dispute  these  lines  or  call  in  question  the 
accuracy  of  the  partition.  None  of  these  cases 
recognize  an  acquiescence  in  an  erroneous  line 
for  a  less  period  than  20  years,  as  sufficient  to 
preclude  either  party  from  insisting  upon .  the 
true  line,  and  all  the  cases  seem  to  intimate 
that  it  requires  a  longer  period  than  that.  It  is, 
therefore,  submitted  that,  at  most,  such  a  loca- 
tion can  only  be  deemed  the  foundation  for  the 
commencement  of  an  adverse  possession.  Do- 
ganv.  Seekright,  4  Hen.  &  M.,  130— 2d  and  5th 
Rules  laid  down  in  that  case  and, consequently, 
an  acquiescence  in  such  erroneous  location 
must  in  this  State  be  continued  at  least  20  years 
to  become  conclusive  upon  the  parties. 

2.  To  establish  a  practical  location  which  is 
to  devest  a  party  of  a  clear  and  conceded  title 
by  deed,  the  extent  of  which  is  free  from  all 
ambiguity  or  doubt,  the  evidence  of  the  estab- 
lishment of  such  location  should  be  clear,  pos- 
itive and  unequivocal. 

3.  The  testimony  to  establish  such  location 
in  this  case  is  not  of  that  character.  It  is  doubt- 
ful and  equivocal,  and  by  a  just  and  proper 
construction  disproves,  in  fact,  that  there  ever 
was  any  such  location  of  a  line  as  that  con- 
296*]  tended  for  *by  the  defendant  in  error, 
or  of  any  other  line  different  from  the  true 
line. 

4.  But  the  strongest  possible  view  which  can 
be  taken  of  the  evidence,  if  everything  doubt- 
ful is  to  be  taken  most  strongly  against  the  true 
line,  it  only  makes  out  a,  case  of  an  acquies- 
cence by  Adams  in  this  erroneous  line  of  11 
years.  The  part  of  this  line  which  was  located 
the  earliest  and,  consequently,  which  has  been 
acquiesced  in  4he  longest,  is  that  part  of  it  be- 
tween Adams  and  the  Lee  lot.     Lee  got  his 
title  to  that  lot  in  1807;  in  1818  Adams  prose- 
cuted him  for  cutting  timber  north  of  the  true 
line.  The  present  suit  was  commenced  in  1821, 
and  was  tried  the  last  time  in  Dec.,  1829. 

II.  The  circuit  judge  erred  in  admitting  evi- 
dence to  show  an  erroneous  practical  location 
of  the  north  line  of  the  4,100  acre  patent. 

III.  If  there  were  a  practical  location  of  a 
line  to  the  extent  of  the  Lee  lot  on  the  east, 
and  of  the  Parish  lot  on  the  west  of  the  prem- 
ises in  question,  it  would  not  constitute  a  prac- 
tical location  of  that  line  as  to  the  premises  in 
question. 

IV.  Adams  had  title  to  and  was  in  posses- 
sion of  the  premises  in  question,  at  the  time 
Rockwell  purchased  from  the  Gilmores,  and 
he  purchased  with  a  full  knowledge  of  that 
fact;  such  purchase  was  in  violation  of  the 
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Act  to  Prevent  Champerty  and  Maintenance 
and,  therefore,  void.  1  R.  L.,  172;  Tombv. 
Sherwood,  18  Johns.,  291;  Whitaker  v.  Cone,  2: 
Johns.  Gas.,  58. 

Points  submitted  on  the  part  of  the  defendant  in 
error. 

1.  Adams  and  those  through  whom  he  de- 
rives title  to  the  premises  in  question,  have  rec- 
ognized and  long  acquiesced  in  the  Parish  line. 
They  have  admitted  it  to  be  the  true  line — 
permitted  titles  to  be  acquired — houses  to  be 
erected — lands  to  be  cultivated  and  possessed 
— orchards  to  be  planted;  and  other  valuable 
and  lasting  improvements  to  be  made  to  the 
south  of  the  Parish  line.  The  law,  therefore, 
as  well  as  equity  and  sound  policy,  will  not 
permit  them,  now,  to  set  up  a  different  line, 
extending  their  claim  farther  south  than  the 
Parish  line. 

*2.  The  jury  were  warranted  in  pre-  [*297 
suming  that  the  Parish  line  was  established: 
and  agreed  to,  at  the  time  of  the  division,  about 
the  year  1805,  by  James  Gilmore,  who  then 
owned  the  Aldrich  lot,  and  by  John  Gilmore, 
Hay  and  Dorr,  who  then  owned  the  700  acres. 
This,  as  well  as  the  question  involved  in  the 
first  point,  were  questions  of  fact  for  the  jury, 
and  were  properly  left  to  their  decision. 

3.  All  the  decisions  of  the  judge  were  cor- 
rect.    But  if  he  erred  at  all,  he  did  so  only  in. 
the  decision  of  questions  of  minor  importance, 
not  affecting  the  merits,  nor  altering  the  ver- 
dict, nor  judgment,  to  which  Rockwell  is  en- 
titled. 

4.  The  line  to  which  Adams  claims  was  never 
heard  of  until  a  survey  made  in  1811.     It  did 
not  extend  more  than  half  way  across  the  pat- 
ent: and  has  never  been  acted  upon  by  the 
plaintiff  in  error;  nor  by  those  through  whom 
he  derives  title;  nor  been  recognized,  nor  ac- 
quiesced in  by  the  defendant  in  error;  nor  by 
those  through  whom  he  derives  title. 

5.  The  judge  was  correct  in  receiving  the 
evidence  given  respecting  the  north  line  of  the 
4,100  acre  patent.     It  was  not  offered  for  the 
purpose  of  binding  the  plaintiff  in  error  by  the 
acts  or  recognitions  of  the  persons  interested 
in  the  line;  but  for  the  purpose  of  locating  the 
premises  (the   150  acres)  conveyed  to  James 
Gilmore  by  the  other  heirs — showing  the  place 
of  beginning  according  to  the  understanding 
of  the  parties  to  that  deed — the  length  of  chain 
in   that  deed   just  reached  the  Parish  line — 
and  the  premises  conveyed,  covered  the  prem- 
ises in  question. 

6.  The  judge  was  correct  in  deciding  that  a 
recognition  of  the  Parish  line  east  and  west  of 
the  premises  in  question,  was  a  recognition  of 
the  whole  line.    But  if  not  so,  there  was  abun- 
dant evidence  of  the  recognition  of  that  line  as 
a  whole  and  entire  line.     Adams  admitted  it 
to  be  the  true  line.     It  was  recognized  and  es- 
tablished as  the  true  line  by  the  parties  inter- 
ested on  both  sides,  at  the  time  of  the  survey 
and  division  of  the  Parish  lot,  and  the  three 
other  lots. 

7.  There  was  no  adverse  possession.     The 
plaintiff  in  error  entered  for  the  purpose  of 
cutting  the  timber — not  *with  the  view  [*298 
to  occupy  or  possess  the  premises.     He  was  a 
trespasser  in  so  doing. 

The  following  opinions  were  delivered: 
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By  the  Chancellor.  The  first  of  these 
causes  is  an  action  of  trespass  brought  by  Rock- 
well against  Adams,  and  the  men  in  his  em- 
ploy, for  cutting  timber  upon  the  premises  in 
controversy;  and  the  other  an  action  of  re- 
plevin, to  recover  possession  of  the  timber  cut 
upon  the  same  premises.  The  facts  in  both 
cases  are  substantially  the  same,  and  the  decis- 
ion of  one  determines  the  other. 

I  do  not  perceive  that  the  facts  in  either 
case,  and  the  bill  of  exceptions  thereon,  pre- 
sent the  question  whether  it  was  competent  for 
Rockwell  to  make  a  contract  for  the  purchase 
of  the  timber  on  the  land  in  controversy,  so  as 
to  vest  any  right  in  himself,  while  Adams  was 
in  the  actual  possession  thereof,  cutting  the 
timber,  and  claiming  to  hold  the  premises  ad- 
versely to  the  Gil  mores  under  the  deed  ot  1800 
to  Ananius  Platt,  from  whom  it  is  admitted 
Adams  had  derived  a  prior  title  to  the  prem 
ises,  unless  he  has  precluded  himself  from  as- 
serting his  rights  by  a  practical  location  of  the 
land,  conveyed  to  Platt,  in  such  a  manner  as 
to  make  it  conclusive  against  him.  At  the 
time  when  the  motion  for  a  nonsuit  was  made, 
the  admission  as  to  Adams'  prior  title  to  the 
north  1,700  acres  of  the  patent  had  not  been 
made,  and  no  evidence  of  such  title  had  been 
produced.  Neither  did  it  appear  from  the  evi- 
dence which  had  then  been  given,  that  Adams 
was  in  possession  of  or  was  cutting  the  timber 
upon  the  premises  under  an  adverse  claim  of 
right,  Dec.  4, 1821,  when  the  contract  with  the 
Gilmores  for  the  purchase  of  the  timber  was 
made.  The  contract  shows  that  Adams  then 
claimed  the  lot,  but  not  that  he  was  in  posses- 
sion thereof;  and  the  witnesses  who  had  testi- 
fied, previous  to  the  motion  for  a  nonsuit,  as 
to  Adams  and  the  persons  in  his  employ  being 
in  possession  of  the  premises  and  cutting  tim- 
ber there,  speak  of  a  time  which  was  subse- 
quent to  the  purchase  of  the  timber  from  the 
Gilmores,  and  when  Rockwell  went  to  measure 
299*J  *the  land  according  to  the  stipulation 
contained  in  the  contract,  for  the  purpose  of  as 
certaining  how  many  acres  of  timber  there  were 
upon  the  lot.  The  motion  for  a  nonsuit  was, 
therefore,  properly  overruled  at  that  time.  It 
does  not  appear  from  the  bill  of  exceptions  in 
either  case,  that  the  question  as  to  the  legality  of 
the  contract,  on  the  ground  of  adverse  posses- 
sion, was  ever  afterwards  presented  for  the  de- 
cision of  the  circuit  judge,  or  that  he  was  asked 
by  the  defendant's  counsel  to  give  any  instruc- 
tions to  the  jury  as  to  the  law  on  that  point.  It,- 
therefore,  is  not  material  to  inquire  whether 
any  evidence  of  such  adverse  possession  by  Ad- 
ams was  given  subsequently  to  the  decision  of 
the  motion  for  a  nonsuit. 

The  evidence  as  to  the  practical  location  of 
the  north  line  of  the  adjoining  patent,  by  show- 
ing that  the  possessions  had  been  taken  and 
held  up  to  the  false  line  for  such  a  length  of 
time  that  they  could  not  now  be  disturbed,  ap- 
pears to  be  improper,  as  it  could  not  in  any 
way  alter  the  legal  rights  of  Adams,  who  was 
not  bounded  upon  the  4,100  acre  patent;  and 
the  location  of  whose  land,  under  his  deeds, 
must  necessarily  be  the  same  whether  the  north 
line  of  the  adjoining  patent  was  in  the  one  place 
or  in  the  other.  The  introduction  of  such  evi- 
dence and  permitting  it  to  go  to  the  jury  without 
explanation,  was  calculated  to  mislead  and  to 
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divert  their  attention  from  the  true  question  in 
issue  between  the  parties.  It  was  also  calcu 
lated  to  induce  the  jury  to  suppose  that  the 
location  of  Adams'  land  under  his  deed  had 
some  connection  with  the  established  posses- 
sions of  other  persons  claiming  under  the  4, 100 
acre  patent,  and  that  the  location  of  his  land 
in  the  manner  in  which  his  counsel  insisted  it 
should  be  or  had  been  made,  might  in  some 
way  disturb  those  ancient  and  established  pos- 
sessions. 

As  to  the  question  whether  there  had  been 
such  a  practical  location  by  Adams  of  the  land 
to  which  he  was  entitled,  and  which  it  was  ad- 
mitted his  deeds  actually  covered,  I  think  the 
court  below  erred  in  supposing  that  there  was 
any  evidence  in  this  case,  which  could  legally 
authorize  a  jury  to  find  that  either  Adams  or 
those  under  whom  he  *claimed  had  [*3OO 
deliberately  settled  and  established  a  line  north 
of  the  premises  in  dispute  as  the  true  southern 
boundary  of  the  1,700  acres  of  the  north  part 
of  the  2,000  acre  patent,  and  acquiesced  there- 
in for  such  a  length  of  time  as  to  preclude  him 
from  claiming  that  part  of  the  land  actually 
covered  by  his  deed  which  had  not  been  pos- 
sessed adversely  by  any  other  person.  It  is 
hardly  necessary  that  I  should  go  into  a  long 
analysis  of  the  evidence  in  these  causes  to  show 
that  neither  Adams  or  those  from  whom  he 
derived  his  title  have  done  any  act  which  can 
legally  deprive  him  of  the  land  to  which  he 
has  shown  a  perfect  right  by  written  convey- 
ances, and  eive  it  to  those  who  never  had  any 
color  of  right  to  the  same  either  by  adverse 
possession  or  otherwise.  In  the  first  place,  I 
think,  the  evidence  clearly  establishes  the 
fact  that  there  was  an  ancient  line  running 
across  the  patent  south  of  the  premises  in  dis- 
pute, corresponding  substantially  with  the 
true  south  line  of  the  1,700  acre  tract  to  which, 
it  is  admitted,  Adams'  elder  title  extended,  and 
to  which  he  now  claims.  This  line  was  prob- 
ably run  about  the  time  of  the  giving  of  the 
deed  to  Platt,  in  1800,  for  the  700  acres  of 
which  it  formed  the  southern  boundary.  Web- 
ster, the  surveyor,  and  Aldridge  and  Weston, 
who  were  assisting  both  him  and  Kellogg  in 
their  surveys,  all  testify  that  this  was  an  old 
line;  but  as  the  land  was  considerably  burned 
over  in  1816  or  1817,  it  was  difficult  to  ascer- 
tain its  correct  date.  Weston  boxed  one  of  the 
trees,  and  found  the  annulations,  subsequent 
to  the  time  when  it  was  marked,  to  be  14;  but 
whether  this  was  one  of  the  trees  which  had 
been  killed  by  the  fire  in  1816,  does  not  appear. 
If  it  was,  the  number  of  grains  would  corre- 
spond with  the  date  of  the  deed  of  the  700 
acres  to  Platt,  in  1800.  That  this  line  had 
been  actually  run  previous  to  the  conveyance 
from  Hopkins  and  his  partner  to  Adams,  in 
Jan.,  1812,  is  proved  by  the  testimony  of  Hop- 
kins himself,  who  swears  that  he  and  his  as- 
sociates employed  Hoffman  to  run  out  the  land 
for  them  before  that  time,  and  that  they  either 
found  the  old  corner  or  made  a  new  one  at  the 
east  end  of  the  line  to  which  Adams  now 
claims;  and  Church  proves  that  there  was  a 
*regularly  marked  lineal  that  place.  [*3O1 
which  he  showed  to  McMillan  and  McDonald 
at  the  time  they  cut  logs  there  22  years  before 
the  trial,  which  would  make  it  as  early  as  1807. 
Here  there  was  a  practical  location  of  the  lot 
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conveyed  by  the  Platt  deed,  according  to  the 
true  location  thereof,  soon  after  that  convey- 
ance was  made;  and  if  any  other  line  has  since 
been  recognized  by  Adams  as  the  true  line,  it  is 
evident  that  recognition  must  have  originated 
altogether  in  mistake.  The  Gilmorcs,  there- 
fore, who  had  been  in  no  way  prejudiced  by 
that  mistake,  could  not  take  advantage  of  it  to 
deprive  him  of  his  land  to  which  they  had  no 
title.  There  is  no  doubt,  however,  that  anoth- 
er line  has  been  run  at  a  pretty  early  day  ei- 
ther across  the  whole  patent  or,  at  least,  the 
width  of  the  100  acres  claimed  by  Lee.  Per- 
haps as  to  some  part  of  the  land  lying  between 
this  and  the  true  line  of  Adams'  lot  as  origin- 
ally and  correctly  located,  it  may  have  been 
actually  possessed  so  long,  under  color  of  title, 
as  to  deprive  Adams  of  his  rights  by  adverse 
possession;  but  even  if  that  be  so,  it  cannot  op- 
erate to  deprive  him  of  his  rights  to  the  land 
in  controversy,  where  the  timber  for  which 
these  suits  were  instituted  was  cut;  which  land 
was  wholly  wild  and  uncultivated  at  the  time 
this  controversy  originated,  in  Dec.,  1821.  The 
false  line  north  of  the  premises  in  controversy 
is  very  easily  accounted  for;  as  it  was,  prob- 
ably, the  mistaken  act  of  Lee,  or  some  of  the 
other  persons  whose  deeds  were  bounded  upon 
the  south  line  of  the  patent,  and  which  were 
subsequent  in  date  to  the  deed  to  Platt,  under 
which  Adams  has  derived  his  title.  It  appears 
by  the  testimony,  that  by  some  mistake  the 
north  line  of  the  patent  adjoining  this  patent 
of  2,000  acres  on  the  south,  had  been  run 
about  17  chains  too  far  north;  and  Lee  and  the 
other  persons  whose  deeds  were  bounded  by 
the  south  bounds  of  the  2,000  acre  patent.have, 
undoubtedly,  by  mistake  commenced  running 
at  this  false  line  instead  of  the  true  south  line 
of  the  patent,  and  have  thus  extended  their 
lines  17  chains  too  far  north,  so  as  to  embrace 
therein  a  part  of  the  lands  previously  deeded 
to  Platt;  and  as  the  land  north  of  Adams'  true 
line  was  wild  and  uncultivated  for  a  consider - 
3O2*]  *able  part  of  the  distance,  the  mistake 
was  not  immediately  discovered.  Adams  him- 
self, as  it  would  appear  from  the  evidence,  has 
sometimes  mistaken  this  northern  for  the  true 
line;  although  it  appears  from  the  testimony 
he  sued  Lee  for  cutting  north  of  the  true  line 
as  early  as  1818.  When  the  parties  were  divid- 
ing their  timber  upon  the  Platt  lot  some  years 
previous  to  that  time,  it  is  very  probable  that 
the  owners  of  the  timber  mistook  this  false  line 
for  the  true  line,  and  divided  the  timber  among 
themselves  accordingly:  although  it  does  not 
appear  that  they  divided  the  timber  as  far  east 
as  the  premises  in  dispute  here.  But  whatever 
the  owners  of  the  Platt  lot  may  have  done  as 
between  themselves,  as  there  was  no  agreement 
between  them  and  the  persons  claiming  under 
the  deeds  bounded  upon  the  south  line  of  the 
patent,  to  have  that  settled  as  the  true  line  be- 
tween them,  and  as  the  true  line  had  been  act- 
ually run  and  marked  upon  the  land  long  pre- 
vious to  that  time,  there  is  no  principle  of  law 
or  justice  which  can  take  from  Adams  the  land 
which  actually  belongs  to  him  under  his  deed, 
and  give  it  to  "those  who  never  owned  it,  and 
who  have  lost  nothing  by  his  mistake  as  to  the 
true  line.  The  plaintiff  in  these  suits  is  not 
entitled  to  any  extension  of  legal  rules  for  the 
purpose  of  giving  him  the  timber  on  lands  be- 
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longing  to  Adams,  if  he  has  not  obtained  any 
legal  title  thereto  under  his  contract  with  the 
Gilmores;  as  it  appears  upon  the  face  of  the 
contract  itself  that  he  knew  the  premises  in 
controversy  were  claimed  by  Adams  as  his 
property,  and  expressly  assumed  the  risk  of 
this  litigation  in  his  contract  of  purchase 
Where  there  can  be  no  real  doubt  as  to  how 
the  premises  should  be  located  according  to 
certain  and  known  boundaries  described  in  the 
deed,  to  establish  a  practical  location  different 
therefrom,  which  shall  deprive  the  party, 
claiming  under  the  deed,  of  his  legal  rights, 
there  must  be  either  a  location  which  has  been 
acquiesced  in  for  a  sufficient  length  of  time  to 
bar  a  right  of  entry,  under  the  Statute  of  Lim- 
itations in  relation  to  real  estate;  or  the  erro- 
neous line  must  have  been  agreed  upon  be- 
tween the  parties  claiming  the  land  on  both 
sides  thereof,  or  the  party  whose  right  is  to  be 
thus  barred  must  *have  silently  looked  [*3O3 
on  and  seen  the  other  party  doing  acts  or  sub- 
jecting himself  to  expenses  in  relation  to  the 
land  on  the  opposite  side  of  the  line  which 
would  be  an  injury  to  him,  and  which  he 
would  not  have  done  if  the  line  had  not  been 
so  located;  in, which  case,  perhaps,  a  grant 
might  be  presumed  within  the  20  years.  There 
is  no  pretense  in  this  case,  that  any  such  state 
of  things  exists  in  relation  to  the  wild  and  un- 
cultivated strip  of  land  which  is  the  subject  of 
controversy  here.  The  utmost  that  can  be 
said  of  it  is  that  the  lot  of  Adams  had  been 
correctly  located  upon  the  land  according  to 
its  true  boimds,  and  that  the  land  of  the  Gil- 
mores  had  been  incorrectly  located  partly  upon 
the  land  of  Adams,  if  the  false  line  across  that 
50  acres  ever  was  in  fact  run,  of  which  there 
is  certainly  much  doubt;  and  that  while  the 
lands  of  both  parties  opposite  the  premises  in 
dispute  were  wild  and  uncultivated,  Adams 
has,  on  two  or  three  occasions,  mistaken  the 
false  line  for  the  true  one.  Upon  such  a  state 
of  facts,  I  am  satisfied  the  defendant  could  not 
be  deprived  of  his  property  without  violating 
all  the  rules  of  law  by  which  the  rights  to  real 
estate  are  secured  to  the  owners  thereof;  and 
that  the  judge,  instead  of  telling  the  jury  they 
were  authorized  to  find  upon  these  facts  that 
there  had  been  a  practical  location  sufficient  to 
deprive  the  defendant  of  his  land  and  timber, 
should  have  instructed  them  that  there  was  no 
evidence  in  the  case  from  which  the  law  would 
raise  a  presumption  that  he  had  released  or 
abandoned  his  property  so  as  to  vest  a  legal 
title  to  the  same  in  those  under  whom  the 
plaintiff  claimed. 

I  think  the  judgment  of  the  Supreme  Court 
should  be  reversed,  and  that  in  the  replevin 
suit  the  proceedings  should  be  revived  against 
the  personal  representatives  of  Rockwell,  and 
a  venire  de  novo  awarded  in  that  court. 

By  Senator  Maison.    At  the  trial   it  was 
insisted  that  the  contract  between  Rockwell 
and  the  Gilmores  was  void,  because  Adams 
was  in  possession,  claiming  the  premises,  and 
because  the  purchase  by  Rockwell  was  in  vio- 
lation of  the  1st  and  3d  sections  of  the  Act  to 
Prevent  Champerty  and  Maintenance.     How- 
ver  much  the  conduct  of  Rockwell  manifests 
a  determination  to  have  a  lawsuit  with  [*3O4 
Adams,  and  which  certainly  places  him  in  no 
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very  commendable  view  before  this  court,  yet 
the  circuit  judge  very  properly  denied  the  non- 
suit, as  the  act  of  Rockwell,  in  his  purchase  of 
the  timber,  does  not  come  within  the  letter  or 
spirit  of  either  of  those  sections. 

It  is  distinctly  admitted  in  the  bill  of  ex- 
ceptions, that  the  fee  of  the  locus  in  quo  is 
in  Abijah  Adams,  but  it  is  insisted  that  he 
has  lost  his  right,  or  is  barred  from  urging 
it,  by  reason  of  a  location,  and  an  acquiescence 
therein  for  a  number  of  years,  either  by  him- 
self or  by  those  under  whom  he  claims.  To 
deprive  a  man  of  his  absolute  right  to  the  un 
questioned  fee  of  his  land,  according  to  the 
doctrine  of  the  courts,  regardless  of  or  accord- 
ing to  the  construction  which  they  have  given 
to  the  Statute  for  the  Prevention  of  Frauds 
and  Perjuries,  it  should  appear  most  clear  and 
distinct,  without  the  shadow  of  a  doubt,  and 
by  testimony  the  most  convincing  and  satis- 
factory, that  there  was  an  express  agreement 
made  between  the  owners  of  the  adjoining 
lands,  deliberately  settling  the  exact,  precise 
line  or  boundary,  or  location  between  them, 
and  an  acquiescence  therein  for  a  considerable 
time;  or,  in  the  absence  of  proof  of  such  agree- 
ment, it  should  be  as  clearly,  distinctly  and  sat- 
isfactorily shown,  that  the  party  claiming  has 
had  possession  of  the  lands  claimed,  up  to  a 
certain,  visible,  known  line,  with  the  express 
knowledge  and  assent  of  the  owner  of  the  ad- 
joining land,  and  his  acquiescence  in  such  pos- 
session, adverse  to  and  in  defiance  of  his  rights 
— and  this  for  a  considerable  time.  What  this 
considerable  time  is,  has  not  been  limited  or 
defined;  is  quite  vague  and  uncertain, Jand  must 
necessarily  depend  upon  the  particular  circum- 
stances of  each  case.  But  of  this  I  may  have 
occasion  to  remark  hereafter.  Gh.  J.  Savage 
in  McCormick  v.  Barnum,  10  Wend.,  104,  says: 
"Cases  of  this  description  (cases  of  location 
and  acquiescence)  have  been  frequently  before 
the  court.  The  principle  upon  which  they  have 
all  been  decided  is,  that  where  parties  agree 
upon  a  division  line,  either  expressly  or  by 
long  acquiescence,  such  line  shall  not  be  dis- 
turbed ;  buildings  and  permanent  improvements 
may  be  made  upon  the  faith  of  the  location  of 
3Oo*]  *the  line  ;  transfers  may  be  made,  and 
to  permit  such  lines  to  be  altered  might  be 
productive  of  incalculable  injury."  Again,  in 
Kip  v.  Norton,  12  Wend.,  127,  he  repeats  the 
doctrine.  "  An  assent  to  a  location,"  he  says, 
"  must  be  either  express  or  implied.  If  there 
is  a  disputed  line  between  two  adjoining  pro 
prietors  of  land,  it  may  be  settled  between  them 
by  a  location,  made  by  both  or  made  by  one, 
and  acquiesced  in  by  the  other  for  so  long  a 
time  as  to  be  evidence  of  an  agreement  to  the 
line.  There  can  be  no  doubt,"  he  adds.  "  that 
an  express  parol  agreement  to  settle  a  disputed 
or  unsettled  line  is  valid,  if  executed  imme 
diately,  and  possession  accompanies  and  fol- 
lows such  agreement.  So,  also,  where  there 
has  been  no  express  agreement,  long  acquies- 
cence by  one  in  the  line  assumed  by  the  other, 
is  evidence  of  an  agreement."  So  in  Jackson 
v.  Van  Gorlear,  11  Johns.,  123,  the  court  say: 
"  After  the  parties  have  deliberately  settled  a 
boundary  line  between  them,  it  would  give 
too  much  encouragement  to  the  spirit  of  litiga- 
tion, to  look  beyond  such  settlement.and  break 
up  the  line  so  established  between  them."  In 
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Jackson  v.  Dyding,  2  Cai,,  201,  Mr.  J.  Living- 
ston said:  "The  defendant's  possession  is  not 
only  adverse  to  the  lessor's  claim,  but  com- 
menced with  his  or  his  ancestor's  consent  and, 
therefore,  ought  not  to  be  disturbed." 

It  is  not  pretended  that  either  James  Gil- 
more  the  elder,  or  James  the  younger,  or  his 
brothers  Alanson  and  John,  or  Lee  and  Steven- 
son, or  either  of  them,  ever  entered  into  any 
agreement  with  Adams,  as  to  the  particular  line 
which  should  be  considered  the  dividing  line 
between  them.  No  express  agreement  whatever 
was  made  between  them.or  those  under  whom 
they  claim, as  to  the  locations  of  either.  The  cir- 
cuit judge  who  first  tried  this  cause  was  of 
opinion,  that  before  Adams  could  be  deprived 
of  his  land,  it  was  necessary  for  the  claimant 
to  show  that  Adams  had  agreed  to  a  location, 
such  as  contended  for  by  the  claimant ;  and 
the  jury  found  that  no  such  agreement  had 
ever  been  made.  The  Supreme  Court,  7  Cow., 
761,  held  that  an  agreement  was  not  necessary 
to  be  proved;  that  "  acquiescence  for  a  length 
*of  time  was  evidence  of  such  agree-  [*3O6 
ment; "  and  they  sent  the  cause  back  for  a  new 
trial  ;  thereby  giving  the  party  claimant  an 
opportunity  of  showing  that  Adams  had  ac- 
quiesced in  a  location  as  contended  for  by 
Rockwell.  Upon  the  second  trial,  a  mass  of 
testimony  was  taken,  with  a  view  of  showing 
such  an  acquiescence  as  would  amount  to,  or 
be  evidence  of  such  an  agreement,  as  would 
justify  the  taking  away  from  Adams  his  land, 
to  which  he  has  an  acknowledged,  perfect, 
legal  title.  "  It  is  not  to  be  controverted,"  says 
Spencer,  J.,  in  Jackson  v.  Ogden,  4  Johns. ,  143, 
"that  parties,  whose  rights  to  real  property  may 
be  perfect,  and  the  boundaries  of  which  may 
be  susceptible  of  certain  and  precise  ascertain- 
ment, may  by  their  acts  conclude  themselves, 
by  establishing  other  and  different  bound- 
aries." I  apprehend  that  the  learned  judge 
meant  to  be  understood,  that  those  acts  are  to 
be  as  certain,  palpable.unequivocal  and  precise, 
which  will  take  away  from  a  man  his  property, 
as  the  boundaries  are  susceptible  of  certain  and 
precise  ascertainment;  idcertumest  quod  cerium 
reddi  potest.  It  here  becomes  necessary  to  ana- 
lyze the  evidence,  in  order  to  ascertain  what 
acts  have  been  done  by  Adams,  which  go  to 
take  away  his  rights,  and  what  location  has 
been  made  by  the  claimants,  with  the  knowl- 
edge of  Adams,  and  in  which  he  has  acquiesced 
for  a  considerable  time.or  for  a  length  of  time, 
as  the  language  is  in  the  books.  In  this  exam- 
ination I  shall  lay  out  of  view  altogether  the 
evidence  in  relation  to  the  location  of  the  south 
boundary  of  the  2,000  acre  patent,  which  is  the 
north  boundary  of  the  4,100  acre  patent,  and 
this  for  reasons  which  I  shall  hereafter  explain; 
confining  myself  to  such  acts  as  may  have  been 
proved,  and  such  location  as  is  insisted  has 
been  made.  [Senator  Maison  here  went  into  a 
minute  examination  of  the  evidence  given  by 
the  witnesses  produced  on  the  trial,  and  con- 
cluded by  observing:  "  This  finishes  the  testi- 
mony to 'the  extent  that  I  designed  to  examine 
it,  and  in  my  judgment  there  is  a  total  failure 
in  establishing  anything  like  a  location  of  the 
premises,  different  from  that  established  by 
the  deeds  —or  in  showing  an  acquiescence  on 
the  part  of  Adams,  or  of  those  under  whom 
he  claims,  in  any  other  location  or  line  than 
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3O7*]  *that  which  is  denominated  the  true 
south  line  of  Adams' land."  He  then  proceeds 
as  follows  :]  Indeed,  the  counsel  for  Rockwell 
well  considered  that  their  case  was  hopeless 
without  the  aid  of  other  and  further  testimony. 
Before,  however,  going  into  this  offered  and 
admitted  additional  testimony,  let  us  examine 
whether  this  case  comes  within  any  of  the  cases 
which  have  been  adjudged  in  the  Supreme 
Court,  in  relation  to  this  doctrine  of  location 
and  acquiescence  ;  premising,  however,  that 
the  acts  testified  to  by  Nathan  Durkee  and 
Isaac  Coman,  which  are  intended  as  evidence 
of  location,  took  place  12  years  before  the  com- 
mencement of  this  suit,  and  that  there  is  not  a 
particle  of  evidence  in  the  case  to  show  that 
the  Gil  mores  or  Lee,  or  anyone  else  peaceably 
possessed,  with  the  knowledge  .and  acquies- 
cence of  Adams,  any  of  the  land  in  question 
north  of  Adams'  true  south  line. 

The  first  case  to  be  met  with  on  this  subject 
is  that  of  Jackson  v.  Bowen,  1  Cai.,  362.  This 
case  was  grounded  on  an  adverse  possession  of 
36  years.  Mr.  J.  Thompson  said:  "Admitting 
the  deed  to  cover  the  land,  still  the  plaintiff's 
and  those  under  whom  they  claim,  have  aban- 
doned it  for  such  a  length  of  time  as  to  pre- 
clude them  from  a  recovery,  at  least  in  this 
form  of  action.  It  is  true,  a  man  may  be  mis- 
taken with  respect  to  his  title,  and  perhaps 
ought  not  to  be  concluded  by  his  confession, if 
made  under  circumstances  inducing  a  suspi- 
cion of  imposition  or  ignorance,  neither  of 
which  appear  in  this  case  ;  and  when  ac- 
quiesced in  for  the  length  of  time  as  in  the  pres- 
ent case,  he  ought  to  be  concluded.  The  par- 
ties having  been  in  possession  of  the  premises 
for  at  least  36  years,  claiming  and  using  them 
as  their  own,  adversely  to  any  other  claim, and 
with  such  repeated  recognitions,  etc.,  as  to 
show  conclusively  that  they  disclaimed  having 
any  right  or  title,  is  sufficient  to  rebut  any  pre- 
sumption of  tenancy."  The  next  case  is, Jack- 
son v.  Dysling,  2  Cai.,  201.  This  was  a  case  of 
adverse  possession  of  40  years.  Livingston,  J. , 
said  :  "  But  for  the  new  line  run  in  1789,  and 
the  parol  agreement  then  made,  it  is  not  pre- 
tended that  the  plaintiff  can  recover  ;  for  the 
parties  claiming  these  lots  having  no  less  than 
3O8*j  40  years  ago  *determined  on  the  line 
between  them,  by  running  the  same,  and  hav- 
ing held  their  possessions  accordingly  ever 
since,  no  court  would  permit  either  of  them  at 
this  late  day  to  disturb  the  other.  The  defend- 
ant's possession  is  not  only  adverse  to  the  les- 
sor's claim,  but  commenced  with  his  or  his  an- 
cestor's consent."  In  the  case  of  Jackson  v. 
Vedder,  3  Johns.,  12,  the  court  say  :  "The  sur- 
vey was  made  for  the  proprietors,  and  if  pos 
sessions  have  been  taken,  and  held  accordingly, 
the  proprietors  and  those  claiming  under  them, 
ought  certainly,  after  a  lapse  of  40  years,  to  be 
concluded  from  contesting  with  each  other  the 
correctness  of  the  actual  locations.  In  Jackson 
v.  Dieffendorf,  3  Johns.,  269,  Van  Ness,  J.,  in 
delivering  the  opinion  of  the  court,  inquires  : 
"  Shall  a  possession  of  38  years  be  disturbed, 
because,  from  a  recent  survey,  it  appears  not 
to  correspond  with  the  partition  deeds  executed 
60  years  before  ?  A  location  made  in  1765. and 
probably  in  exact  conformity  to  the  survey 
made  on  the  partition  in  1774,  and  quietly  suf- 
fered to  be  continued  by  the  proprietor  of  the 
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adjoining  lot  until  1803,  is  and  ought  to  be  final 
and  conclusive." 

The  statement  of  the  facts  in  the  case  of 
Jackson  v.  Ogdens,  7  Johns.,  242, showing  what 
acts,  in  judgment  of  law,  amount  to  location 
and  acquiescence,  is  thus  briefly  made  by  Ch. 
J.  Kent:  "When  McCall  took  possession  of 
the  premises,  under  his  purchase  from  Harper 
in  1793,  the  Hawleys  (under  whom  the  lessor 
claims)  were  in  possession  of  lot  No.  16,  and 
they  said  that  a  certain  hemlock  tree  was  their 
boundary.  This  hemlock  tree  was  one  of  the 
corners  of  lot  No.  16,  according  to  the  original 
survey,  and  in  exclusion  of  the  premises.  The 
premises  lay  northwest  of  this  boundary,  and 
James  Hawley  told  a  witness  where  his  line 
extended  to,  and  that  it  did  not  extend  to  the 
premises.  These  were  the  declarations  of  the 
owner  of  lot  No.  16,  cotemporary  with  the 
purchase  and  settlement  of  the  premises  by 
McCall.  The  next  owner  of  lot  No.  16  was 
Freeman,  whose  title  commenced  in  1795,  and 
he  said  that  the  land  which  the  defendant  was 
on  was  a  vacant  lot.  Griswold,  one  of  the  les- 
sors of  the  plaintiff,  and  who  was  in  possession 
of  lot  No.  16  as  early  as  1797,  accepted  a  cove- 
nant under  *seal  from  the  defendants,  [*3O9 
by  which  they  agreed  to  sell  to  him  50  acres, 
being  part  of  these  same  premises  ;  and  Gris- 
wold afterwards  said,  that  he  had  this  posses- 
sion from  the  defendants."  The  court  refused 
to  disturb  a  possession  of  18  years  after  such 
certain,  unequivocal  acts  of  positive  recogni- 
tion and  acquiescence.  In  Jackson  v.  Douglas, 
8  Johns.,  367,  a  possession  of  40  years,  and  in 
Jackfon  v.  Smith,  9  Johns.,  100,  a  possession 
of  26  years,  was  not  allowed  to  be  disturbed  ; 
both  being  adverse,  and  acquiesced  in  by  all 
parties.  So  the  case  of  Jackson  v.  McCall,  10 
Johns.,  380,  rests  upon  an  adverse  possession 
of  41  years.  The  case  of  Jackxon  v.  Van  Cor- 
lear,  11  Johns.,  123,  is  the  next  in  order.  In 
that  case  the  parties  who  owned  the  land  19 
years  before  the  trial  agreed  upon  the  line  of 
division,  which  had  been  repeatedly  acquiesced 
in  ;  and  within  10  years  the  lessor  and  the  de- 
fendant had  mutually  supported  the  division 
fence  thus  agreed  upon — the  court  would  not 
break  up  the  line  so  established.  Spencer,  Ch. 
J.,  in  the  case  of  Jackson  v.  Freer,  17  Johns., 
31,  says  :  "  The  patents  were  issued  on  the 
mutual  agreement  of  those  interested  in  the 
whole  tract,  to  secure  their  common  rights, and 
thus  the  agreement  was  carried  into  complete 
effect.  The  survey  of  the  lots  and  the  actual 
location  of  them  was  the  joint  act  of  all  the 
parties  interested  and  must  control.  The  map 
was  intended  to  represent  the  relative  situa- 
tions and  localities  of  the  lots  as  regarded  each 
other,  the  actual  survey  was  the  practical  loca- 
tion." Possession  was  had  accordingly  for 
more  than  20  years,  and  the  possession  was  not 
allowed  to  be  disturbed.  Then  in  order  comes 
the  case  between  these  parties  in  7  Cow. ,  762, 
and  again  in  7  Wend.,  761.  In  the  case  of 
McCormick  v  Barnum,  10  Wend.,  104,  the  next 
in  order  of  time,  it  appeared,  and  so  said  Ch. 
J.  Savage,  that  "the  line  was  acquiesced  in 
for  more  than  20  years.  The  defendant  had 
early  built  a  house  upon  the  premises  in  ques- 
tion, and  the  plaintiff's  agent  must  have  seen 
it.  There  is  clearly,  therefore,  such  a  recog- 
nition and  acquiescence  as  should  bar  the 
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plaintiff's  claim."  It  also  appeared  in  the  case 
that  the  owner  had  given  deeds  for  other  lands, 
recognizing  this  line  as  the  true  line  ;  it  is  un- 
3 1O*]  necessary  *to  say  the  court  refused  to 
•disturb  it.  The  next  and  last  is  Dibble  v.  Rogers, 
13  Wend.,  537,  which  is  also  now  before  this 
court  upon  a  writ  of  error. 

I  havj  been  thus  purposely  minute  in  trav- 
eling through  these  cases,  that  it  may  plainly 
be  seen  how  infinitely  short  of  any  of  them  is 
the  case  under  consideration.  In  every  one  of 
them  the  line  had  been  fixed  and  located  by  pos- 
itive, express  agreement,  and  an  actual,  visi- 
1)16,  notorious  possession  taken,  and  continued 
accordingly  with  the  full  knowledge  and  ac- 
quiescence of  the  parties;  and  such  possession, 
too,  continued  undisturbed  and  adverse  for 
more  than  twenty  years  in  every  case  but  three, 
and  those  three  the  cases  of  Jackson  v.  Of/den. 
Jackson  v.  Van  Corlear  and  Jackson  v.  Gard- 
ner, hereafter  mentioned,  and  which,  accord- 
ing to  my  view  of  the  law,  were  more  appro- 
friately  the  subjects  of  chancery  jurisdiction. 
t  will  be  observed,  also,  that  in  most,  if  not 
all  the  cases  cited;  the  actual  and  true  bounda- 
ries between  the  parties  were  uncertain  or  un- 
known by  reason  of  some  ambiguity  in  the 
grant,  or  in  consequence  of  some  discrepancy 
between  the  survey  and  the  map,  or  between 
the  survey  or  map  and  the  deed;  in  all  such 
cases  the  location  or  settling  the  line  must  nec- 
essarily be  a  matter  of  compromise,  either  by 
express  agreement  or  by  possession  with  the 
knowledge  and  acquiescence  of  the  parties, 
which  is  tantamount  to  or  evidence  of  an  agree- 
ment. Such  was  the  opinion  of  the  court  as 
delivered  by  Ch.  J.  Kent,  in  Jackson  v.  Ogden, 
above  cited.  He  says  where  the  question  (of 
boundary)  was  rendered  ambiguous  or  uncer- 
tain by  the  contradiction  between  the  map  and 
survey,  a  practical  location  and  construction 
given  by  the  parties,  and  acquiesced  in  through 
^  series  of  transfers,  and  for  a  great  number  of 
years,  until  the  lands  have  become  cultivated 
and  grown  into  value,  cannot  but  operate  with 
great  and  decisive  force.  So  in  Jackson  v.  Mur- 
ray, 7  Johns.,  5,  the  court  said:  "In  all  cases 
of  any  uncertainty,  in  the  location  of  patents 
and  deeds,  courts  hold  the  party  to  his  actual 
location."  And  Ch.  J.  Thompson,  in  Jackson 
v.  Wood,  13  Johns.,  346,  said:  "In  grants  of 
great  antiquity,  where  the  description  of  the 
311*]  land  is  vague,  and  *the  construction 
somewhat  doubtful,  the  acts  of  the  parties, 
the  acts  of  government,  and  of  those  claiming 
under  adjoining  patents,  are  entitled  to  great 
weight  in  the  location  of  a  grant."  But  in  the 
oase  at  bar,  there  is  no  uncertainty  or  vague- 
ness in  the  description;  there  is  no  ambiguity 
in  the  boundaries  as  given  in  the  deed  ;  the 
parties  most  certainly  know  where  the  line  is. 
The  description  begins  at  an  old,  known  and 
well  established  monument,  a  place  about  which 
there  is  no  controversy  or  doubt;  itis  "a  stump 
marked  S.  D.  K.  1810,  standing  in  the  first  an- 
gle north  of  the  south  line  of  the  2,000  acre 
patent ;  from  that  monument,  in  that  angle, 
running  south  45  chains  62  links,  a  definite  and 
precise  length  of  chain,  then  west, "etc., along 
the  true  line  of  Adams.  See  Jackson  v.  Wend,- 
•ell,  5  Wend.,  146,  and  5  Wend.,  190.  Even  if 
Lee  had  possessed  up  to  the  Rockwell  line, 
from  the  time  of  the  declarations  made  by  Na- 
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than  Durkee  and  John  Gilmore,  in  the  year 
1809,  and  had  continued  that  possession  from 
that  time  until  the  commencement  of  this  suit, 
a  period  of  about  12  years,  yet,  according  to 
the  spirit  of  the  decision  in  the  case  of  Jackson 
v.  Douglas,  8  Johns.  367,  that  could  not,  un- 
der the  circumstances  of  this  case,  preclude  the 
right  of  Adams.  In  that  case,  the  only  ques- 
tion was  as  to  the  boundary  line  between  the 
lots  of  the  parties;  the  defendant  possessed  be- 
yond the  true  boundary  line,  and  this  was  the 
land  in  question;  but  the  defendant  proved, 
that  where  he  took  possession  about  8  years  be- 
fore the  trial,  one  of  the  lessors  of  the  plaint- 
iff showed  the  line  to  which  the  defendant 
claimed.  The  marks  of  the  trees,  constituting 
the  true  boundary  line,  were  about  40  or  50 
years  old.  The  court  said:  "  There  was  no  un- 
certainty originally  as  to  the  true  location  of 
the  lots.  It  is  very  clear  that  the  defendant 
possesses  beyond  the  true  line,  and  the  single 
fact,  that  one  of  the  lessors  of  the  plaintiff, 
about.  8  years  ago,  showed  a  mistaken  line,  as 
the  true  line,  is  not,  of  itself,  sufficient  to  con- 
clude him  in  this  case,"  and  judgment  was 
rendered  in  favor  of  the  plaintiffs.  See,  also, 
Doe  v.  Thompson,  5  Cow.,  371-5.  But  further, 
in  Jackson  v.  Zimmerman,  2Cai.,  146,  the  court 
held,  that  the  plaintiff  had  *not  de- [*312 
stroyed  his  title  by  his  own  acts,  which  were 
his  showing  a  certain  line  as  the  division  line 
between  himself  and  the  defendant,  and  erect- 
ing a  fence  thereon;  this  fence  he  showed  to 
three  witnesses,  but  to  two  of  them  he  declared 
that,  by  the  will,  he  ought  to  have  more  land; 
this  conduct  of  the  lessor  cannot  be  regarded 
as  a  relinquishinent  of  his  rights."  So  in  Sluy- 
vesant  v.  Dunham,  9  Johns.,  63,  where  the  di- 
vision fence  between  the  parties  was  crooked, 
and  the  parties  agreed  that  it  should  be  made 
straight,  and  the  line  was  run  straight  by  a  sur- 
veyor, employed  for  that  purpose,  which  ex- 
cluded some  of  the  land  which  had  been  in  the 
possession  of  the  defendant  or  his  ancestors 
for  more  than  25  years.  The  plaintiff  caused 
a  fence  to  be  made  on  the  straight  line  pursu- 
ant to  the  agreement,  which  the  defendant 
caused  to  be  thrown  down,  which  was  the  tres- 
pass complained  of.  It  was  proved,  that  the 
defendant  had  said,  the  line  was  a  straight  one. 
The  court  said:  "  To  give  to  a  naked  parol  dec- 
laration, that  the  true  line  was  a  straight  line, 
such  an  effect,  after  so  long  an  acquiescence  in 
a  boundary  line,  would  counteract  the  benefi- 
cial effects  of  the  Statute  of  Frauds,  and  ren- 
der the  title  to  real  property  alarmingly  inse- 
cure. The  defendant's  possession,  for  upwards 
of  twenty-five  years,  was  of  itself  an  absolute 
title  and  a  bar  to  all  the  world;  he  had  availed 
himself  of  the  locus  penitentue,"  etc.  Ch.  J. 
Savage,  in  Kip  v.  Norton,  12  Wend.,  127,  said: 
"  It  is  not  pretended  in  this  case  that  any  ex- 
press agreement  was  entered  into  between  the 
parties;  each  located  for  himself  under  the  di- 
rection of  the  agent  of  their  common  grantor, 
who  acted  under  a  mistake  as  to  the  true  loca- 
tion; the  plaintiff  is  not  bound,  therefore,  by 
any  express  settlement  of  the  line,  and  the  ac- 
quiescence being  only  for  four  or  five  years,  is 
not  sufficient  evidence  of  an  agreement  to  con- 
clude him."  In  that  case,  the  party  had  erect- 
ed a  storehouse,  costing  $2,500,  extending  be- 
yond his  lot  to  this  line,  which  had  been  thus 
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acquiesced  in  for  4  or  5  years,  and  during  the 
building  of  which  no  objection  was  made  by 
the  defendant.  The  shortest  period  of  posses- 
sion and  acquiescence,  which  will  secure  to  the 
313*]  possessor  *his  possession  undisturbed, 
which  has  come  within  my  observation,  is  16 
years,  and  that  will  be  found  to  be  settled  in 
the  case  of  Jackson  v.  Gardner,  8  Johns. ,  406, 
and  that  was  under  peculiar  circumstances; 
there  the  grantee  took  immediate  possession  of 
the  premises  granted  to  him,  and  remained  in 
possession  for  16  years,  and  had  made  valuable 
improvements.  The  court  would  not  permit 
that  possession  to  be  disturbed  by  the  lessee  of 
the  grantor,  who  claimed  a  part  of  the  premises, 
in  virtue  of  a  lease  executed  before  the  deed, 
the  lessee  having  never  possessed  the  premises 
covered  by  the  deed.  I  have  been  thus  minute 
in  the  statement  of  the  cases,  to  ascertain,  if 
possible,  a  certain,  definite  length  of  time, 
where  possession  by  express  agreement  shall  be 
adjudged  conclusive,  or  how  long  a  possession 
will  justify  the  inference  of  an  agreement,  so 
as  to  conclude  the  parties,  and  it  seems  there 
is  no  certain  rule  upon  the  subject.  Five  and 
8  years  have  been  adjudged  not  conclusive:  16, 
18  and  19  years  have,  under  particular  circum- 
stances, been  deemed  long  enough  to  justify  a 
court  in  determining  that  the  possession  shall 
not  be  disturbed.  The  cases  of  18  and  19  years 
were  cases  of  possession  in  pursuance  of  an  ex- 
press agreement,  and  that  of  16  years  the  con- 
tinued possession  with  valuable  improvements 
made  on  the  premises.  It  did  not  require  the 
exercise  of  any  very  extraordinary  judgment 
or  sagacity  to  lead  to  the  conclusion  that,  ac- 
cording to  the  decisions  of  the  courts,  Rock- 
well's pretensions  to  deprive  Adams  of  land, 
confessedly  his,  could  not  be  sustained  with- 
out the  aid  of  more  testimony  and  additional 
facts  than  those  already  produced,  and  conse- 
quently it  was  offered,  at  the  circuit,  to  prove 
the  location  of  the  4,100  acre  patent  adjoining 
this  2,000  acre  patent  on  the  south;  for  it  is, 
upon  the  location,  or  pretended  location  of  the 
north  bounds  of  the  4, 100  acre  patent,  17  chains 
38  links  farther  north  than  the  true  north 
bounds  of  that  patent,  that  this  controversy  is 
supposed  to  have  originated.  The  Gilmores, 
losing  17  chains  38  links  in  the  length  of  their 
north  and  south  line  at  the  southern  extremity, 
insist  upon  the  right  to  retain  their  length  of 
314*]  line,  and  thus  go  over  *Adams'  true 
line  the  same  distance.  It  was  further  off ered 
to  be  proved  in  what  manner  the  lots  which  lie 
east  and  west  of  the  locus  in  quo,  were  located ;  to 
all  which  Adams  made  objections,and  which, 
with  all  due  respect,  I  am  compelled  to  say, 
were  in  my  judgment,  improperly  overruled. 
Adams' land  did  not  adjoin  the  northern  bound 
ary  of  the  4,100  acre  patent.  It  was  not  pre- 
tended nor  was  it  shown  that  Adams  had  any 
knowledge  of  or  agency  in  locating  the  north 
boundary  of  that  patent;  he  had  no  concern 
with  it  whatever  and,  therefore,  could  not  be 
called  upon  to  object  or  assent  to  the  change 
of  location  of  that  boundary;  he  had  nothing 
more  to  do  with  it  than  had  the  owners  of  the 
7,550  acre  patent  which  lies  immediately  north 
of  the  2,000  acre  patent;  and  it  certainly  will 
not  be  pretended,  that  if  the  location  of  the 
northern  boundary  of  the  4,100  acre  patent, 
which  is  the  southern  boundary  of  the  2,000 
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acre  patent,  shall  be  located  17  chains  38  links 
farther  north  than  it  ought  to  be,  without  the 
knowledge,approbation  and  consent  of  Adams, 
and  he  shall  be  compelled  to  lose  that  length 
of  chain  from  his  land,  that  he  would,  there- 
fore.have  a  right  to  go  17  chains  38  links  north 
of  his  northern  boundary  over  into  the  7.55Q 
acre  patent;  and  that  the  owners  of  that  pat- 
ent shall  be  allowed  to  go  17  chains  38  links 
farther  north  of  their  northern  boundary,  and 
so  on  ad  infinitum.  And  why  not?  The  own- 
ers of  the  7,550  acre  patent  and  the  owners 
north  of  it  have  as  much  to  do  with  the  loca- 
tion of  the  southern  boundary  of  the  2, 000  acre 
patent,  as  has  Adams.  When  was  the  location 
of  the  southern  boundary  of  the  2.000  acre 
patent  made?  and  who  were  then  the  owners 
of  the  south  part  of  the  2,000  acre  patent?  The 
deed  from  the  Commissioners  to  George  Gil- 
more,  conveying  to  him  the  whole  2,000  acre 
patent,  bears  date  Dec.  30,  1785.  David  Stew- 
art and  Gersham  Darling  say  they  have  known 
the  beach  tree  as  the  reputed  corner  of  the 
4,100  acres  over  thirty  years  (to  wit:  before 
1789);  and  Stewart  says,  the  lots  in  the  4,100 
acre  patent  were  laid  out  and  numbered — num- 
ber one  lying  immediately  south  of  the  beach 
tree  line.  George  Gilmore,  then,  at  the  time 
of  the  location,  *was  the  owner  not  only  [*3 1  5 
of  the  south  part,  but  of  the  whole  of  the  2,000 
acre  patent.  All  the  children  and  heirs  of 
George  Gilmore,  except  John,  who  owned  one 
sixth,  conveyed  Jan.  5,  1800,  to  Ananias  Platt,, 
the  700  acres  in  which  the  locus  in  quo  is  em- 
braced. After  this,  in  Sep.,  1802,  James  Gil- 
more  received  his  partition  deed  from  the  heirs 
of  George  Gilmore,  conveying  to  him  the  15ft 
acres  immediately  south  of  the  700  acres.  It 
is  very  evident,  then,  if  any  person  is  to  sus- 
tain the  loss  occasioned  by  the  location  of  the 
south  line  17  chains  38  links  north  of  the  true 
line,  it  must  be  James  Gilmore  and  not  Anani- 
as Platt.  Adams  claims  under  Platt,  and  it  is 
expressly  admitted  in  the  case,  that  in  all  the 
deeds  to  and  from  the  several  persons  from 
Platt  down  to  Adams,  the  description  of  the 
700  acres  is  precisely  the  same  as  that  contained 
in  the  deed  to  Platt;  the  parties  conveying 
their  undivided  interest,  a  fourth  or  a  sixth, as- 
the  case  may  be.  The  question,  therefore,  of 
the  location  of  the  south  line  of  the  2,000  acre 
patent,  is  a  question  exclusively  between  the 
owners  of  the  land  on  the  north  side  of  the 
4,100  acre  patent  and  the  owners  of  the  south 
300  acres  of  the  2, 000  acre  patent,  and  is  a  ques- 
tion which  cannot  affect  Adams  at  all.  Of 
necessary  consequence,  the  testimony  in  rela- 
tion to  the  location  of  this  south  line  is  irrele- 
vant as  to  Adams,  is  in  no  manner  obligatory 
upon  him,  and  for  that  reason  should  not  have 
been  received. 

Then  as  to  the  overruling  the  objection  made 
to  the  admission  of  evidence  relative  to  the  lo- 
cation of  the  Parish  lot,  lying  northwest, and  of 
the  Aldrich  and  Case  lots,  lying  west  of  the 
locus  in  quo,\  think  the  circuit  judge  also  erred. 
It  is  in  testimony  in  this  cause  that  an  eject- 
ment suit  is  pending  for  the  recovery  of  the 
Aldrich  lot.  I  am  not  disposed  to  prejudge  that 
case,  nor  to  settle  the  rights  in  relation  to  the 
Parish  or  Case  lots.  The  title  to  those  lots  are 
not  now  in  question  before  this  court.  Suppose 
it  be  admitted,  that  Adams  was  concluded  by 
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his  acts  or  declarations  from  claiming  either  of 
those  lots,  is  it  to  be  argued  that,  therefore,  he 
is  concluded  from  demanding  the  locus  in  quo? 
If  a  man  has  seen  fit  to  give  away  half  his 
farm,  shall  he,  therefore,  be  compelled  to  give 
316*]  *away  the  other  half  also?  I  cannot 
discover  the  propriety  or  justice  of  such  a  con- 
clusion. The  judgment  of  the  Supreme  Court, 
sanctioning  the  decision  of  the  circuit  judge  in 
the  particulars  mentioned,  and  confirming  the 
verdict  of  the  jury,  whereby  there  has  been 
taken  from  Adams  his  land,  the  title  to  which 
is  admitted  to  be  in  him,  should  be  reversed. 
In  the  examination  of  this  case  I  have 
searched,  but  in  vain,  to  find  a  warrant  or  au- 
thority in  our  courts  to  repeal  or  modify  posi- 
tive legislative  enactments.  It  has  been  the  stat- 
ute law  of  this  State,  since  the  organization  of 
our  government,  that  no  entry  upon  real  estate 
shall  be  deemed  sufficient  or  valid  as  a  claim, 
unless  an  action  be  commenced  thereupon  with- 
in one  year  after  the  making  of  such  entry, and 
within  twenty  years  from  the  time  when  the 
right  to  make  such  entry  descended  or  accrued. 
2  R.S.,  293.  sec.  7.  Our  courts  have  been  short- 
ening the  time,  and  prohibiting  claimants  from 
prosecuting  or  commencing  their  actions,  to 
within  19,  18,  16,  and  in  the  case  now  under 
consideration,  to  12  years  from  the  time  their 
right  accrued.  There  is  no  constitutional  pro 
vision  authorizing  judicial  legislation-the  most 
unstable  and  dangerous  of  all  legislation.  It 
wasLd.  Camden,  I  think,  who  remarked,  that 
the  discretion  of  a  good  man  is  often  nothing 
better  than  caprice,  while  the  discretion  of  a 
bad  man  is  an  odious  and  irresponsible  tyran- 
ny. The  Constitution  and  the  statute  law  are 
the  supreme  law  of  the  State,  subject  only  to 
the  Constitution  and  laws  of  the  U.  S. ;  and  I 
do  not  consider  myself  bound  by  any  decision 
of  any  court,  which,  in  my  judgment,  is  in  di- 
rect violation  of  the  statute.  When,  therefore, 
the  statute  secures  to  Adams  the  right  to  com- 
mence his  action  for  the  recovery  of  his  land 
within  20  years  from  the  time  his  right  accrues, 
no  court  has  power  to  say  he  shall  be  restricted 
to  commence  his  suit  within  12  years.  I,  there- 
fore, hold  the  rule  to  be,  at  law,  that  where 
the  boundaries  in  the  deed  are  clear  and  unam- 
biguous, and  the  land  thereby  described  can  be 
easily  and  without  doubt  or  conjecture  ascer- 
tained, there  no  acquiescence  or  recognition, 
however  unequivocal  and  often  repeated,  can 
have  the  effect  of  depriving  the  party  of  his 
317*]  *possession  or  land,  unless  that  acqui- 
escence be  continued  for  at  least  20  years  and, 
consequently,  that  an  acquiescence  in  a  loca- 
tion, different  from  that  which  the  deed  gives, 
is  evidence  only  of  the  fact  that  the  possession 
is  uninterrupted,  and  by  the  assent  of  the  own- 
er of  the  fee, is  adverse  to  his  right.  If  such  pos- 
session and  acquiescence  are  suffered  to  con- 
tinue for  20  years  or  more — not  less — it  ripens 
into  a  right,  and  the  title  of  the  possessor  is  as 
good  as  if  he  held  by  deed;  it  is.if  I  may  so  ex- 
press it,a  statutory  deed;for  the  statute  declares 
that  such  possession  bars  all  right  of  entry,  and 
courts  of  law,  in  carrying  that  statute  into  ef- 
fect, are  bound  to  protect  such  possessor  in  the 
enjoyment  of  his  possession. 

Our  Statute  of  Limitations  is  a  benign  stat- 
ute; it  induces  watchfulness  and  promptitude 
in  the  settlement  of  all  claims  or  demands  be- 
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tween  our  citizens;  it  fixes  a  limit  to  litigation, 
quiets  rights,  and  shields  and  protects  from 
the  dangers  of  perjury  and  the  treachery  of 
the  recollection  of  man.  It  is  a  wise  and  salu- 
tary statute;  it  should  be  faithfully  observed 
and  rigidly  enforced,  or,  put  of  respect  to  the 
administration  of  justice,  it  should  be  repealed. 
Where  lands  have  been  located,  and  such  loca- 
tion acquiesced  in  for  any  time  less  than  2ft 
years,  either  with  or  without  agreement,  and 
during  the  continuance  of  such  acquiescence, 
with  the  knowledge  and  assent  of  the  parly 
but  without  objection,  buildings  are  erected 
and  improvements  made  on  the  land  thus  pos- 
sessed, the  [owner  of  the  fee  nevertheless,  at 
law,  will  be  entitled  to  recover  his  land,  but 
the  party  building  or  improving  is  not  remedi- 
less; full  and  perfect  relief  and  protection  \& 
afforded  him  in  chancery.  It  is  there,  where 
parties  are  to  be  protected  from  the  defects  or 
omissions  of  the  statute;  that  court  never  will 
permit  or  sanction  the  perpetration  of  so  gross 
and  unconscientious  a  fraud, but  will  interpose 
its  equitable  power  by  a  perpetual  injunction 
against  the  owner,  from  prosecuting  at  law  the 
person  thus  induced  to  build  or  improve,  and 
upon  such  terms  as  shall  be  deemed  equitable 
and  just.  E.  I.  Co.  v.  Vincent,  2  Atk.,  83  ; 
Niven  v.  Belknap,  2  Johns.573;  Jackson  v.  Dom- 
mick,U  Id.,U2;  *  Wendell  v.  Van  Bern-  [*31& 
selaer,  1  Johns.  Ch.  354,  and  cases  cited. 

There  is  another  statute,  equally  benign, 
which  has  been  in  force  in  this  State  since  1787, 
the  salutary  provisions  of  which  have  been,  in 
a  variety  of  instances,  totally  disregarded;  I 
mean  the  Statute  for  the  Prevention  of  Frauds 
and  Perjuries.  A  truer  title  was  never  given 
to  any  statute.  It  is  therein  provided,  that 
"No  interest  in  lands,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner 
relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered  or  declared,  un- 
less by  act  or  operation  of  law,  or  by  a  deed, 
or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrender- 
ing or  declaring  the  same,  or  by  his  lawful 
agent  thereunto  lawfully  authorized."  This 
statute  is  directly  applicable,  and  should  have 
a  controlling  influence  in  the  decision  of  this 
cause.  Rockwell,  or  those  under  whom  he 
claims,  insist  they  have  an  interest  in  lands, 
the  legal  paper  title  to  which,  they  admit,  is  in 
Adams;  and  they  claim  that  interest  to  have 
been  created  by  Adams,  by  parol — nay,  not  by 
any  parol  agreement,  but  by  his  silence,  and 
that  not  for  a  time  long  enough  to  bar  his  right 
of  entry — and  the  Supreme  Court  have,  held 
that  Adams'  rights  are  barred  and  his  claim  U> 
his  land  is  gone,  although  it  is  not  pretended 
that  he  has  either  granted,  assigned,  surren- 
dered or  declared  in  writing,  under  his  or  hia 
authorized  agent's  hand,  any  interest  in  any 
part  of  said  lands  to  be  in  Rockwell  or  those 
under  whom  he  claims;  while  this  statute  ex- 
pressly and  unequivocally  declares,  that  no  in- 
terest in  lands  shall  be  created,  granted  or  as- 
signed, but  by  writing.  If  there  was,  in  fact, 
any  location  beyond  the  line,  any  positive, 
definite,  acknowledged  location  between  the 
parties,  made  by  Adams  or  with  his  assent.the 
agreement  so  to  locate  is  void  for  two  reasons: 
first,  because  it  is  not,  nor  is  it  pretended  to  be 
founded  on  any  consideration;  and  second,  be- 
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cause  the  agreement  is  not  reduced  to  writing. 
There  is  no  difficulty  in  the  parties  having 
their  agreement,  to  change  or  make  a  location, 
reduced  to  writing.  A  quitclaim  deed,  the 
simplest  conveyance  known  to  the  law,  for  the 
3 1 9*]  part  relinquished  or  abandoned,  *can 
be  drawn  in  a  very  few  minutes.  If  the  parties 
really  intend  to  abide  by  what  they  say,  there 
can  be  no  objection  to  have  it  in  writing.  But 
whether  inconvenient  or  objectionable  or  not 
to  do  so,  is  immaterial;  parties  must  submit  to 
the  law,  and  endure  the  inconvenience,  because 
it  is  the  law.  Every  man  is  presumed  to  know 
the  law,  and  he  who  will  not  submit  to  its  re- 
quirements must  abide  the  consequences.  Courts 
of  law  cannot  make  contracts  for  parties,  nor 
can  they  enforce  any  that  are  not  legally  made. 
The  statute  is  designed  to  promote  honest  and 
fair  dealing,  to  put  an  end  to  any  misunder- 
standings or  misapprehensions  as  to  the  terms 
of  any  agreement  in  relation  to  the  transfer  of 
lands,  or  any  interest  in  them,  to  protect  our 
citizens  from  the  fraudulent  devices  of  the 
artful  and  cunning,  and  to  render  all  secure 
in  the  enjoyment  of  their  possessions,  beyond 
the  reach  of  perjury  or  the  treacherous  memory 
of  witnesses.  A  statute,  thus  salutary,  should 
be  rigidly  enforced.  Parties  complaining  of 
injustice,  when  they  have  not  complied  with 
those  provisions  which  the  law  designed  for 
their  security,  can  find  fault  with  no  one  but 
themselves  when  they  are  told  they  are  with- 
out relief;  the  court  can  only  respond  to  their 
application,  ila  lex  scripta  est.  I  cannot  better 
express  myself  on  this  subject,  than  was  ably 
done  by  Mr.  J.  Livingston,  in  Jackson  v.  Dys- 
linff,  2  Cai.,  201;  the  very  first  case  reported  in 
our  books  on  the  subject  of  location  and  ac- 
quiescence. "The  agreement,"  says  he,  "  to 
abide  by  the  line  to  be  run  in  1789,  being  by 
parol,  was  not  binding  on  either;  no  memoran- 
dum of  it  was  signed  by  the  parties  or  their 
agents.  It  is  therefore  within  the  Act  for  the 
Prevention  of  Frauds  and  Perjuries.  If  the 
defendant  or  Klock  had  removed  his  fence  ac- 
cordingly, it  might  have  barred  him  and  those 
claiming  under  him,  as  to  the  extent  of  his 
possession  (it  would  then  have  been  a  posses- 
sion of  40  years);  but  not  having  carried  that 
contract  into  effect,  we  cannot  enforce  a  pos- 
session in  this  way,  without  violating  a  plain 
provision  of  the  Act.  It  is  an  agreement  to 
put  the  lessor  of  the  plaintiff  in  possession, 
which  is  equivalent  to  a  sale  of  certain  lands 
then  held  by  Klock,  and  to  which  he  had  a 
good  title,  provided  they  fell  according  to  a 
32O?]  line  then  *to  be  run  in  lot  No.  19.  I 
can  perceive  no  difference  between  this  condi- 
tion or  proviso  and  any  other  which  the  parties 
might  have  thought  of.  If  Klock  had  promised 
to  remove  his  fence  so  many  feet,  or  in  other 
words,  to  give  the  lessor  so  many  feet  of  his 
land, provided  he  would  pay  him  a  certain  sum 
of  money,  or  do  any  certain  service,  it  would 
not  have  been  obligatory,  unless  it  had  been 
in  writing.  Why  then  should  this  agreement 
be  valid  ?  If  parties  will  confide  in  each  other's 
word,  when  the  law  requires  a  more  solemn 
form  of  contracting,  they  cannot  complain  if 
courts  adhere  to  the  positive  directions  of  an 
Act  of  the  Legislature,  one  object  of  which  is 
to  prevent  parol  contracts  of  this  kind,  or  at 
least  to  put  an  end  to  judicial  controversies 
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about  them.  The  Court  of  Chancery,  with  a 
view  of  preventing  frauds,  has  gone  far,  by  its 
decisions,  to  render  this  Act  a  dead  letter; but 
we  are  not  sitting  in  that  court,  which  would 
probably  have  done  as  well,  not  to  depart  from 
the  literal  provisions  of  the  law,  which  are  too 
explicit  not  to  be  understood,  and  too  salutary 
not  to  be  strictly  enforced.  As  the  defendant 
then  has  shown  a  perfect  title  to  the  premises, 
independent  of  the  agreement  of  1789,  which 
not  being  reduced  to  writing,  must  be  re- 
garded as"  a  nullity.  I  am  of  opinion  that 
he  must  have  judgment."  These  remarks, 
made  32  years  ago,  are  quite  pertinent  to  the 
present  time,  and  strikingly  appropriate  to  the 
present  occasion,  decisive  in  my  judgment  of 
the  case  under  consideration. 

I  shall  vote  for  a  reversal  of  the  judgment 
of  the  Supreme  Court. 

•  On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
Court,  with  but  one  dissenting  voice,  voted  in 
the  affirmative,  21  members  being  present. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  accordingly  reversed. 

Reversing— 6  Wend.,  467. 

Same  case— 7  Gow.,  761. 

Courses  and  distances— When  owner  entitled  tohold 
according  to  true  boundaries— Commented  on— 19 
Wend.,  325. 

Explained— 16  N.  Y.,  357. 

Followed— 37  Super..  188. 
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Also  cited  in-40  N.  Y.,  167. 


*SALMON  Appellant, 

AND 

STUYVESANT,  Respondent. 
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Wills — How  far  Parts  of  Will  Sustained  where 
Parts  are  Void — Main  Intent  of  Testator. 

A  devise,  void  as  to  the  limitations  created  there- 
by, is  void  also  as  to  the  directions  for  the  apportion- 
ment of  the  estate  among  the  benencia_ries,  where 
such  apportionment  is  different  from  the  rules  es- 
tablished by  the  Statute  of  Descents. 

How  far  a  will,  invalid  as  to  some  of  its  provisions, 


NOTE.— Wills—  Construction  of — When  invalid  in 
part  whether  invalid  in  toto  —  Election — Change  of 
law. 

As  a  general  rule  the  invalidity  of  a  part  of  the  will 
does  not  destroy  the  part  which  is  valid,  unless  the 
parts  are  inseparable. 

Hawley  v.  James,  5  Paige,  318 ;  ante,  p.  60 ;  Kane 
v.  Gott.  24  Wend..  641;  Savage  v.  Burnham,  17  N.Y., 
561 ;  Arnold  v.  Gilbert,  3  Sandf.  Ch.,  531 ;  Smith  v. 
Edwards,  23  Hun.  223 ;  McCormack  v.  McCormack, 
60  How.  Pr.,  196;  James  v.  Beasley,  14  Hun,  520;  Post 
v.  Hover,  33  N.  Y..  593 ;  Holmes  v.  Mead,  52  N.  Y., 
332 ;  Van  Nostrand  v.  Moore,  52  N.  Y.,  12. 

One  cannot  take  as  heir  at  l<iw  contrary  to  the  will 
and  a  provision  under  the  will  at  the  same  time.  He 
is  put  to  his  election.  In  addition  to  the  above  case 
of  Salmon  v.  Stuyvesant,  see  Hawley  v.  James.cmte, 
p.  61 ;  Thompson  v.  Clendining,  1  Sandf.  Ch..  387  : 
Arnold  v.  Gilbert,  3  Sandf.  Ch.,  531;  Bloomer  v. 
Bloomer.  2  Bradf.,  339;  Leonard  v.  Crommelin,  1 
Edw.,  2C6 ;  Storing  v.  Borren,  55  Barb.,  595. 

Change  in  law  made  after  the  execution  of  the  will, 
but  prior  to  the  death  of  the  testator,  affects  the 
will.  See  Bishop  v.  Bishop,  4  Hill,  138.  note. 
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A  PPEAL  from  chancery. 
-f\_    father  of  the  respond* 


can  be  sustained  as  to  others  not  in  conflict  with,  [ 
the  Statute  Regulating  the  Devise  of  Heal  Estate ; 
and  when  a  will  will  be  avoided  in  toto,on  the  ground 
that  by  declaring  void,  portions  of  it,  the  main  in- 
tent of  the  testator  is  defeated— considered  and  dis- 
cussed by  Mr.  J.  Coweh. 

Citations— 1  R.  8.,  727,  sees.  47 ;  732,  sec.  78 ;  748,  sec. 
2 ;  2  Marsh,  61 ;  6  Taunt.,  369 ;  3  Leon.,  Ill ;  3  Atk., 
617. 

In  Oct.,  1828,  the 
undent  made  and  pub- 
lished his  last  will  and  testament,  whereby  he 
devised  all  his  real  estate  to  his  executors  in 
trust,  to  make  partition  of  the  same  into  nine 
shares:  that  is  to  say,  six  shares  each  of  five 
undivided  forty-second  parts,  the  whole  into 
42  equal  parts  to  be  divided,  and  three  shares 
each  of  four  undivided  forty-second  parts;  and 
to  convey  one  of  the  shares  of  ?5¥  parts  to  the 
use  of  each  of  his  six  sons  (of  whom  the  re- 
spondent was  one),  for  and  during  his  natural 
life,  with  power  to  lease,  devise  and  appoint 
the  same  as  follows:  to  make  leases  for  a  life 
or  lives  or  terms  of  years  of  all  or  any  part  of 
his  share,  so  that  every  such  lease  should  take 
effect  in  possession,  and  should  not  be  for  a 
longer  period  than  a  life  or  lives  in  being  at  the 
time  of  the  making  thereof,  or  for  a  longer 
term  of  years  than  63  years;  and  the  testator 
further  empowered  each  of  his  sons,  by  his 
last  will  and  testament,  to  devise  and  appoint 
the  land  conveyed  to  him  for  life,  to  or  in  trust 
for  any  one  or  more  of  his  children,  grand- 
children, nephews  and  nieces,  for  such  estates 
and  subject  to  such  powers  as  he  should  think 
fit;  and  for  want  of  such  appointment,  that 
the  land  should  go  to  the  children  of  such  son, 
and  to  the  children  of  any  child  of  such  son 
who  might  have  died  before  him,  and  their 
heirs,  as  tenants  in  common;  the  child  or  chil- 
dren of  a  deceased  child  of  such  son  to  take 
such  share  as  his,  her  or  their  parent,  if  living, 
322*]  would  have  been  *entitled  unto;  and  if 
«uch  son  should  die.leaving  no  child  orgraiW- 
•child  him  surviving,  then  for  want  of  such  ap- 
pointment, the  real  estate  to  go  to  the  testator's 
right  heirs.  In  respect  to  the  daughters,  he 
•directed  the  executors  to  convey  one  share  of 
four  forty  second  parts  to  such  trustees  as 
should  be  named  by  each  of  his  daughters  in 
trust,  to  allow  such  daughter  to  receive  the 
rents  and  profits  thereof  during  her  natural 
life;  and  then  conferred  the  same  powers  upon 
the  daughters  which  he  had  conferred  upon 
the  sons,  to  make  leases  and  appoint  by  will 
how  her  share  should  go  after  her  death.  In 
Feb..  1833,  the  testator  made  a  codicil  to  his 
will,  in  which,  after  adding  three  to  the  num 
ber  of  his  executors,  and  giving  direction  in 
reference  to  payments  made,  and  responsibili- 
ties assumed  by  him  for  his  sons-in-law,  he 
repnblished  his  will  made  in  Oct..  1828. 

The  respondent  filed  a  bill  in  chancery 
against  the  appellant,  praying  a  decree  for  a 
specific  performance  of  a  contract.  After  set- 
ting forth  the  will  and  codicil,  he  alleged  that 
partition  had  been  made  of  the  real  estate 
whereof  his  father  died  seised,  according  to  the 
shares  as  directed  by  the  will  ;  that  a  certain 
house  lot,  in  the  City  of  N.  Y. ,  had  fallen  to 
his  share,  and  had  been  conveyed  to  him  ;  that 
June  2,  1834,  a  contract  was  entered  into  be- 
tween him  and  the  appellant,  whereby  he 
agreed  to  convey  that  lot  to  the  appellant,  who 
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agreed  to  pay  him  for  it  the  sum  of  $800  ;  and 
that  subsequently  the  appellant  had  given  him 
notice  that  he  would  not  accept  a  deed  of  the 
lot,  or  pay  the  money,  as  he  had  been  advised 
that  the  respondent  could  not  convey  to  him  a 
title  to  the  lot  in  fee  simple  absolute.  The  re- 
spondent then  stated  that  he  had  been  advised 
that  the  will  and  codicil  must  be  interpreted 
and  governed  by  the  Revised  Statutes  of  the 
State,  which  render  void  the  provisions  giving 
the  power  to  lease  the  estate  for  63  years,  and 
that,  consequently,  the  whole  will  is  void  as  it 
respects  the  real  estate,  and  that  it  descends  to 
the  heirs  at  law  of  the  testator  ;  or  if  the  will 
is  to  be  deemed  valid,  that  it  is  to  be  esteemed 
a  devise  by  the  testator  to  his  children  in  fee 
simple.  He  stated  the  peculiar  circumstances 
of  the  property  whereof  the  testator  died 
seised,  *and  averred  that  if  the  estate  [*323 
was  not  vested  in  the  heirs  in  fee  simple,  and 
the  power  of  leasing  was  shortened  from  63  to 
21  years,  great  injury  would  ensue  to  the 
heirs  ;  and  that  it  was  manifest  if  the  testator 
had  been  apprised  that  such  would  have  been 
the  operation  of  the  Revised  Statutes,  he  would 
have  annulled  the  will.  He  insists,  that  either 
on  the  ground  of  the  invalidity  of  the  will,  or 
if  the  will  is  to  be  deemed  valid  as  a  devise, 
then  that  by  a  true  interpretation  thereof  the 
estate  is  devised  in  fee  to  the  heirs  of  the  tes- 
tator, and  thus  he,  the  respondent,  has  a  per- 
fect title  to  the  lot  in  question  ;  wherefore  he 
prays  that  the  appellant  may  be  decreed  spe- 
cifically to  perform  the  agreement  by  paying 
the  money,  etc. 

The  appellant  in  his  answer  insists  that  the 
will  is  void  only  so  far  forth  as  it  respects  the 
provisions  giving  power  to  lease  for  a  term  ex 
ceeding  21  years"  and  that  under  it  an  estate  in 
fee  simple  did  not  pass  to  the  children  of  the 
testator  ;  and  that,  therefore,  the  respondent 
has  not  the  title,  and  cannot  convey  the  lot  in 
fee  simple. 

The  cause  was  brought  to  a  hearing  upon  the 
bill  and  answer  before  the  Chancellor,  who  de- 
creed that  the  power  contained  in  the  will  of 
the  testator,  authorizing  his  sons  and  daugh- 
ters to  devise  and  appoint  their  respective 
shares  to  or  in  trust  for  their  children,  etc.,  for 
such  estates,  etc.,  as  they  should  think  fit,  is 
illegal  and  void,  and  that  the  limitation  over  of 
the  ultimate  remainder  is  also  void,  and  that 
consequently  the  real  estate  of  the  testator 
upon  his  death  descended  to  his  heirs  at  law. 
The  Chancellor,  however,  further  decreed  that 
the  directions  of  the  will  as  to  the  distribution 
of  the  estate  in  the  manner  prescribed  were 
valid,  and  that  the  sons  of  the  testator  were 
accordingly  respectively  entitled  each  to  -fg 
parts  of  the  estate,  and  the  daughters  only  to 
^  parts  thereof  ;  that  the  partition  made  of  the 
estate  in  pursuance  of  the  will  should  be 
deemed  a  valid  distribution,  that  the  respond- 
ent, therefore,  could  convey  an  absolute  estate 
of  inheritance  in  fee  simple  in  the  lot  in  ques- 
tion, and  he  accordingly  directed  the  defend- 
ant below  specifically  to  perform  the  agree- 
ment. The  defendant  appealed.  The  cause 
here  was  argued  by, 

*Mr.  H.  Ketcham.  for  the  appel-  [*324 
lant. 

Mr.  S.  Sherwood,  for  the  respondent. 

The  following  opinions  were  delivered  : 
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By  Mr.  Justice  Cowen.  The  codicil  brought 
the  will  confessedly  within  the  operation  of  the 
Revised  Statutes,  which  transferred  into  the 
possession  of  both  the  sons  and  daughters  all 
the  uses  and  trusts  devised  to  the  executors. 
The  executors  took  no  legal  estate.  1  R.  8. , 
727,  sec.  47. 

The  power  of  appointment  by  devise,  and  of 
leasing  for  years,  are  the  only  other  parts  of 
the  will  at  all  affected  by  the  Revised  Statutes; 
to  what  extent,  I  proceed  to  inquire. 

The  power  of  appointment  was  rendered 
void  as  to  estates  for  life,  to  be  devised  to  ob- 
jects of  the  power  not  living  at  the  time  of  the 
testator's  decease,  but  not  so  as  to  those  who 
were  then  in  esse;  and  it  may  still  be  effectual 
to  pass  a  fee  to  either.  Sees.  17,  129.  Suppose 
here  had  been  a  direct  limitation  to  a  son  for 
life,  remainder  to  and  among  his  children  as 
tenants  in  common,  viz. :  as  to  those  living  at 
the  testator's  death,  for  life,  remainder  to  the 
children  of  each  in  fee,  and  as  to  those  born 
after  the  testator's  death,  in  fee;  the  first  would 
be  valid  within  the  17th  section,  and  no  doubt 
the  second  would  be  good,  which  is  for  a 
single  life  in  being,  directly  followed  by  a 
contingent  remainder  in  fee.  Alienation  is  here 
suspended  for  only  one  life  in  being.  In  the 
former  case  there  would  have  been  but  two 
successive  lives  in  being,  followed  by  a  similar 
remainder.  There  is  no  doubt  that  two  succes- 
sive lives  may  so  run  for  each  share  in  com- 
mon to  each  child.  Now  the  power  given,  I 
admit,  if  it  should  be  executed  by  the  grantees 
in  its  utmost  verbal  latitude  and  in  its  broadest 
construction,  might  attempt  to  give  a  life  es- 
tate to  a  child  or  nephew  or  niece  born  after 
the  death  of  the  testator  ;  but  for  aught  we 
know,  none  has  been  or  will  be  born  after  his 
death  ;  and  if  there  should  be,  it  does  not  nec- 
essarily follow  that  the  grantees  of  the  power 
will  try  to  abuse  it.  Should  they  do  so,  the  law 
will  frustrate  the  attempt ;  and  I  should  sup- 
32o*]  pose  *we  ought  rather  to  intend  that 
the  power  will  be  executed  within  due  limits.  I 
do  not  understand  the  statute  to  declare  a  trust 
power  to  be  absolutely  void,  because  it  is  so 
framed  as,  in  one  view,  to  authorize  an  ap- 
pointment of  an  estate  such  as  the  will  could 
not  create,  provided  that  in  another  view  it  can 
create  estates  within  reach  of  the  original  de- 
vise. In  estimating  the  suspension  of  aliena- 
tion, you  must,  to  be  sure,  date  from  the  will. 
Sec.  128.  You  are  then  to  look  at  the  estate 
actually  created  by  the  power.  If  that  does  not 
exceed  the  legal  limit  of  suspense,  counting 
from  the  time  of  the  testator's  death,  all  is 
well.  The  129th  section  is,  that  "No  estate  or 
interest  can  be  given  or  limited  to  any  person 
by  an  instrument  in  execution  of  a  power, 
which  such  person  would  not  have  been  capa- 
ble of  taking  under  the  instrument  by  which 
the  power  is  granted."  We  are,  therefore,  to 
look  within  the  compass  of  the  power,  which 
may  easily  be  confined  to  lives  in  being,  or 
even  brought  down  to  a  simple  fee  in  all  the 
appointees.  It  will  be  time  enough  to  look  to 
the  execution  of  this  power,  and  nullify  that, 
when  we  see  the  appointment  of  a  life  estate  to 
a  relative  who  was  unborn  when  the  testator 
died,  or  other  estate  created  beyond  the  legal 
scope  of  the  power.  So  far  we  have  been 
speaking  of  the  power  to  devise,  which  is  not 
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beneficial  but  in  trust.  That  comes  under  the 
129th  section  alone  in  regard  to  its  extent  and 
validity.  And  so,  I  should  suppose,  in  respect 
to  the  term  for  years,  were  it  not  for  section 
92.  A  lease,  though  bad  for  63  years,  would  be 
good  for  21  years  within  the  statute,  and  might 
avail  for  that  time  if  expressly  so  limited,  sec. 
87  ;  but  section  92  declares  that  no  beneficial 
power,  other  than  such  as  is  enumerated  and 
defined  by  the  statute,  shall  be  valid.  It  ap- 
pears to  me,  therefore,  that  the  leasing  power 
for  years  is  destroyed  by  the  statute.  The 
power  to  demise  for  the  life  of  the  devisee  is 
inherent  in  his  estate  ;  and  the  daughters  also- 
can  lease  for  that  time,  those  who  are  married 
by  joining  with  their  husbands.  Looking  at 
the  operation  of  this  will  under  the  Revised 
Statutes,  I  see  the  life  estates  clearly  vested  in 
the  proportions  of  fa  parts  to  each  of  the  sons- 
and  ¥4^  parts  to  each  of  the  daughters,  and 
subject  to  the  power  of  appointment  by  will, 
*but  without  any  power  of  leasing  for  [*326- 
years  or  lives,  a  remainder  in  fee  is  limited, 
first  to  the  lineal  descendants  of  sons  and 
daughters,  and  in  default  of  these  to  the  tes- 
tator's right  heirs. 

According  to  the  above  view,  all  those  inde- 
pendent parts  of  the  will  which  are  allowed; 
and  declared  to  be  available  by  the  statute  are 
saved;  and  those  other  independent  parts  which 
are  avoided  by  the  statute  are  avoided  accord- 
ing to  the  case  of  Doe  v.  Pitcher,  2  Marsh.,  61; 
S.  C.,  6  Taunt.,  369.  In  doing  so,  courts  are 
acting  according  to  what  I  understand  to  be 
the  settled  rule  of  the  common  and  statute  law 
in  respect  to  estates  created  by  will  or  by  deed. 
Estates  or  powers  which  are  valid  we  have  no 
authority  to  devest  or  change  in  any  way,unles& 
it  be  to  execute  some  general  intent  of  the  tes- 
tator apparent  on  the  face  of  his  will.  This 
cannot  be  done  without  the  modification  of 
some  particular  limitation  or  condition  void  in 
its«]f,  by  giving  it  such  an  effect  as  to  reach  as 
near  as  may  be  such  general  intent.  The  usual 
case  is  a  limitation  to  a  living  son  for  life  and 
his  eldest  son  yet  unborn  for  life,  and  so  to  his 
unborn  son  for  life,  and  if  he  die  without  is- 
sue, then  over  for  lives  in  the  same  way.  Such 
a  limitation  is  void  at  common  law,  as  it  seeks 
to  suspend  the  power  of  alienation  for  more 
than  a  life  or  lives  in  being;  and  the  course  of 
the  English  courts  is  to  declare  these  void  lim- 
itations to  the  unborn  son  and  grandson  simply 
an  estate  tail  in  the  living  son.  That  carries  it 
to  his  issue,  and  takes  off  the  ban  of  perpetu- 
ity by  enabling  him  to  aliene,  and  at  the  same 
time  it  comes  near  to  the  testator's  general  in- 
tent, which  was  that  the  estate  should  go  to  the 
lineal  descendants  of  the  living  son.  The  rule 
is  quite  artificial, and  rather  difficult  to  handle. 
But  it  is  altogether  different,  and  in  truth  a  re- 
fined exception  to  one  branch  of  the  general 
and  almost  universal  rule,  that  the  instrument 
shall  be  saved  as  far  as  it  is  operative  and  al- 
lowed by  law, and  rejected  in  those  parts  where- 
in it  is  void.  As  to  the  latter  part  it  is  noth- 
ing; it  is  no  will.  As  toother  parts. courts  have 
no  discretion;  they  must  give  it  effect.  In  gen- 
eral, they  are  as  strongly  bound  to  repudiate 
*th,e  void  part.  If  thatf  is  to  be  saved,  [*327 
it  is  by  molding  it  into  a  shape  in  which  the 
law  can  know  it  and  take  hold  of  and  sustain 
it.  Our  new  statute  requiring  us  to  look  to  the 
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party's  intent  and  give  it  effect  as  far  as  it  is 
consistent  with  legal  rules,  1  R.  S.,  748.  sec. 2, 
is  an  exact  iteration  of  what  the  common  law 
had  told  us  more  intelligibly,  because  it  gave 
us  illustrations  of  the  rule.  In  the  common 
case  of  an  estate  for  life  or  in  fee,  with  an  ex- 
ecutory devise  oil  an  indefinite  failure  of  issue, 
it  would  have  been  thought  strange  for  a  court 
to  have  rejected  the  first  estate,  because  the 
limitation  over  was  void.  No;  the  courts  have 
always  saved  such  estates  as  are  well  limited. 
A  man  devised  to  his  eldest  son  in  fee,  and  on 
hisdyingwithoutheirs.then  to  his  eldest  daugh- 
ter in  fee.  The  whole  estate  passed  absolutely 
by  the  first  devise  to  the  son  ;  and  the  devise 
over  failed,  although  a  main  intent  of  the  de- 
visor was  defeated.  3  Leon,  111;  Tilbury  v. 
Barbut,  3  Atk.,  617.  It  would  haVe  been  the 
same  though  the  first  devise  had  been  to  a 
stranger,  and  the  last  to  his  own  children.  The 
stranger  might  immediately  aliene,  and  the 
whole  estate  would  pass  unconditionally  out  of 
the  devisor's  family.  Herein  courts  have  no 
discretion.  They  cannot  bring  back  the  estate 
on  the  strongest  expression  of  in  tent,  by  declar- 
ing the  will  to  be  void.  A  man  has  an  estate 
for  the  term  of  63  years,  and  he  devises  it  in 
fee.  Although  the  devise  is  void  for  the  fee, 
yet  it  will  carry  the  whole  interest  in  the  chat- 
tel real.  Suppose  the  testator,  Mr  Stuyvesant, 
had  bequeathed  all  his  silver-plate  to  his  eldest 
son, as  he  would  a  farm, to  hold  to  him, his  heirs 
and  assigns  forever.  This  would  pass  nothing 
to  the  heirs;  but  the  plate  would  go  to  the  son's 
executors.  In  other  words, the  will  is  void  as  a 
devise,  but  good  as  an  absolute  bequest  of  the 
plate.  The  common  law  rule  sometimes  comes 
in  another  form:  if  an  instrument  cannot  inure 
in  one  way,  or  as  one  thing  to  pass  an  estate, 
it  shall  in  another  way  or  as  another  thing.  In 
this  sense,  we  have  seen  that  a  deed  in  fee  may 
inure  as  the  assignment  of  a  lease  ;  and  a  de- 
vise in  fee  as  the  bequest  of  a  chattel.  So  in 
the  devise  of  a  future  contingent  estate,  the 
common  law  would  try  in  the  first  place  to  find 
328*]  *some  particular  precedent  estate  of 
freehold,  with  which  to  connect  it,  and  thus 
make  it  out  to  be  a  contingent  remainder  ;  but 
on  failing  in  the  search,  it  was  suffered  to  in- 
ure as  an  executory  devise.  In  the  present  case, 
all  the  direct  limitations  are  valid.  One  of  the 
powers  is  valid.  It  has  so  happened  that  a 
mere  collateral  beneficial  power  is  void — no 
part  of  the  estate — but  a  power  to  make  an  es- 
tate for  three  lives  or  63  years.  What  have  we 
left?  In  the  first  place  we  have  a  perfect  de- 
vise for  the  life  of  the  first  takers.  Yet  the  de- 
cree hold  that  this  is  void,  and  that  the  land 
descends  in  fee  ;  although,  so  far,  I  admit  the 
decree  comes  to  the  same  thing  in  effect  and 
for  the  purposes  of  this  cause,  as  if  it  had 
adopted  the  estate  for  life.  The  devise  of  the 
special  power  in  trust  is  then  cut  off  ;  a  power 
expressly  authorized  by  the  Statute  1  R.  S., 
732,  sec. 78,  a  proper  execution  of  which  would 
change  the  destination  of  the  whole  estate. 
Then  the  remainders, both  special  and  general, 
first  to  the  lineal  descendants  of  the  tenants  for 
life,  and  on  their  failure,  over  to  the  testator's 
general  heirs.  It  is  true  these  are  contingent; 
but  they  must  vest  in  fee  at  the  termination  of 
a  single  life  or  two  successive  lives  in  being  ; 
and  now,  since  the  beneficial  power  to  make 
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estates  for  three  lives  or  63  years  is  gone,  the 
fee  must  at  all  events  vest  in  possession  on  such 
determination.  Can  it  be,  that  because  a  col- 
lateral power  has  failed,  therefore  the  whole 
estates  must  go?  Suppose  the  power  had  been 
to  make  a  term  of  21  years  and  one  day — a 
power,  it  is  said,  which  would  be  worth  noth- 
ing for  building  purposes  in  the  City  of  N.  Y. 
— it  would  then  be  perfectly  immaterial  wheth- 
er it  were  retained  or  not.  It  fails  under  the 
92d  section,  because  of  the  excess  of  one  day. 
This,  too,  would  be  the  failure  of  a  collateral 
power.  But  it  would  work  no  material  change. 
It  was  worth  nothing  as  it  stood;  it  is  the  same 
now  it  is  gone.  Shall  we  look  out  of  the  will, 
and  into  the  world  of  speculation,  and  fix  a 
marketable  construction  upon  legal  instru- 
ments? That  seems  to  have  been  sought  for  in 
this  case,  by  both  parties. 

I  must  say  that  this  bill  presents  us  with  a 
head  of  equity  which  is  altogether  unprece- 
dented. The  complainant,  one  *of  the  [*329 
sons,  complains  that  the  leasing  power  of  63 
years  was  destroyed  by  the  Revised  Statutes; 
and  this  being  the  fundamental  part  of  the  will, 
upon  which  its  details  are  framed,  and  with- 
out which  the  intentions  of  the  testator  cannot 
be  carried  into  effect,  and  upon  which  the  val- 
ue of  the  estate  rested,  "your  orator  is  advised 
that  all  the  provisions  of  the  will  and  codicil 
are  void  ;  "  and  the  estate  descends.  The  bill 
then  reposes  itself  upon  the  facts,  that  the  es- 
tate lies  in  building  lots  near  the  compact  part 
of  the  city,  and  capable  of  immediate  sale,  if 
an  absolute  estate  can  be  got  up ;  that  great 
expense  must  be  incurred  in  grading  and  pav- 
ing, in  constructing  drains  and  sewers,  and 
forming  public  squares,  and  generally  in  put- 
ting it  in  a  proper  condition  for  market  ;  that 
the  testator  had,  before  his  death,  sold  some 
lots,  and  taken  covenants  as  to  the  manner  of 
building  on  these,  and  had  given  covenants  as 
to  buildings  on  some  corresponding  lots  which 
he  retained,  which  covenants  cannot  be  per- 
formed by  the  heirs  ;  that  is  to  say,  they  can- 
not afford  to  perform  those  covenants,  if  the 
estate  is  not  vested  in  the  heirs  in  fee  simple  ; 
that  heavy  assessments,  "as  your  orator  be- 
lieves," are  about  to  be  made  for  city  improve- 
ments already  projected  in  that  quarter  ;  and 
$3,500  have  already  been  assessed  upon  only 
eight  lots  around  Tompkins'  square  ;  that  the 
peculiar  circumstances  of  the  estate  afford  con- 
clusive evidence,  that  if  the  testator  had  been 
apprised  that  the  Revised  Statutes  had  cut 
down  the  leasing  power  from  63  to  21  years, 
he  would  himself  have  annulled  the  will,  and 
either  have  devised  the  land  in  fee  or  suffered 
it  to  descend.  The  bill  also  states  that  the  ex- 
ecutors had  made  the  allotment  into  42  parts. 
The  complainant,  therefore,  prays  that  the  de- 
fendant, who  had  contracted  to  purchase  No. 
330,  a  part  of  the  A  in  fee.  may  be  compelled 
specifically  to  perform.  The  defendant  is  ex- 
tremely anxious  to  obtain  a  good  title  to  the 
lot.  He  admits  all  the  facts  in  the  bill ;  but  in- 
sists that  a  fee  did  not  pass  to  the  complainant 
either  by  descent  or  devise;  and  that  he,  there- 
fore, cannot  give  a  good  title.  On  looking 
through  that  part  of  the  bill  to  which  I  have 
just  referred,  I  was  led  directly  to  *the  [*33O 
end  in  search  for  the  prayer.  It  is  simply  for 
specific  performance,  and  for  further  and  other 
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relief.  The  pleader  did  not  frame  a  special 
prayer  covering  the  leading  article  of  relief. 
He  had  a  right  to  repose  on  the  general  prayer; 
but  a  special  one  would  have  afforded  a  better 
test  of  his  title  to  relief.  It  would  have  run 
thus:  "Your  orator,  therefore,  humbly  prays 
Your  Honor,  in  a  view  to  the  great  difficulty 
upon  the  title  allowed  to  your  orator  by  the  Re- 
vised Statutes  under  this  will,  in  disposing  of 
city  lots,  that  Your  Honor  would  blot  out  the 
trust  power,  and  dock  the  contingent  remain- 
ders, thereby  cutting  off  all  right  which  the 
testator  has  secured  to  the  more  remote  branches 
of  his  family  ;  that  Your  Honor  would  repeal 
the  Revised  Statutes  quoad  hoc  ;  and  enlarge 
the  life  estate  of  your  orator  to  an  estate  in  fee, 
provided  always,  that  the  said  devise  and  the 
said  Revised  Statutes  shall  still  be  left  so  far  to 
operate  as  to  secure  to  your  orator  and  his 
brethren  the  preference  in  the  quantity  of  ¥*g- 
over  their  sisters,  and  your  orator  as  in  duty 
bound  will  ever  pray."  It  is  often  very  profit- 
able to  have  a  case  plainly  stated.  All  this 
prayer  is  founded  on  the  notion  that  h^d  the 
testator  lived  to  the  day  of  city  improvement 
and  speculation,  he  would  have  preferred  to 
see  his  large  landed  property  in  the  market, 
for  the  absolute  benefit  of  those  to  whom  he 
had  limited  life  estates,  and  encouraged  to 
build  up  a  princely  remainder,  not  for  them- 
selves, but  one  which  should  go  and  be  dis- 
tributed among  the  more  remote  branches  of 
his  ancient  family.  That  rests  on  the  assump- 
tion essential  in  the  chain  of  reasoning,  that  he 
did  not  understand  the  Revised  Statutes,  under 
which  he  was  making  his  will.  All  this  is 
gravely  stated  in  the  bill,  and  admitted  in  the 
answer  ;  and  the  suit  was  very  amicably  con- 
ducted up  to.  and  including  the  hour  of  the 
argument.  The  appeal  goes  in  form  to  the 
whole  decree,  and  we  were  slightly  requested 
to  consider  the  case  co-extensively  with  the  ap- 
peal. But  the  point  of  construction,  upon  this 
will  in  favor  of  a  fee,  was  so  cogent,  that  the 
purchaser  himself  is  finally  overcome  by  it, 
and  the  only  stand  made  by  him  is  in  behalf  of 
the  daughters  of  the  testator.  The  appellant 
insists  that,  to  be  consistent,  the  Chancellor 
331*]  should  have  said,  when  the  *land  de- 
scended, it  went  down  entirely  clear  of  the  will; 
whereas  he  retains  and  gives  the  will  operation 
for  the  purposes  of  apportionment.  For  my 
own  part  I  know  of  no  rule  on  this  head,  ex- 
cept the  one  which  I  have  mentioned.  I  have 
no  doubt  that  the  land  is  properly  apportioned 
under  the  authority  conferred  upon  the  execu- 
tors ;  for  though  the  devise  to  them  was  void 
as  an  express  trust,  it  is  saved  by  the  statute, 
and  made  to  inure  as  the  appointment  of  a 
trust  power.  1  R.  S.,  729,  sec.  58.  But  I  go 
further,  and  differ  from  the  Chancellor,  because 
I  think  the  will  should  be  saved  in  all  its  oper- 
ative clauses. 

On  the  whole,  I  cannot  consent  to  partici- 
pate in  the  indorsement  of  this  title.  I  am  not 
willing  to  act  upon  any  one  consideration  stated 
in  the  bill ;  the  interest  of  the  heirs,  the  inter- 
est of  the  city,  the  fancied  mistake  of  the  law 
into  which  the  the  testator  may  have  fallen, 
the  removal  of  obstacles  in  the  improvement 
of  this  property,  or  the  imagining  that  had  the 
testator  been  well  advised,  he  would  have  de- 
stroyed his  will  and  devised  in  fee  or  suffered 
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his  land  to  descend.  I  can  no  more  consent  to 
the  nullification  of  a  legal  operative  will,  on, 
the  ground  that  it  brings  the  affairs  of  the  es- 
tate into  a  supposed  unfavorable  posture,  than 
I  can  join  in  rectifying  a  bargain  which  turn* 
out  to  be  unfavorable  to  the  party.  I  will  not 
undertake  to  be  more  sagacious  than  the  testa- 
tor in  framing  a  devise.  In  short,  I  will  not 
go  out  of  the  will  itself  and  pry  into  the  affairs 
of  the  estate  or  the  situation  of  the  family,  in, 
order  to  fix  a  construction  upon  parts  which, 
are  plainly  expressed  and  as  plainly  legal  and. 
valid.  How  am  I  to  know  that  this  testator  did 
not  mean  to  withhold  the  power  of  leasing  ? 
Am  I  to  infer  it,  because  these  parties  have 
chosen  to  say  that  the  city  is  encroaching  on 
his  grounds,  and  he  thought  proper  to  sell  a 
few  lots,  and  covenanted  to  build  on  others  ? 
I  deny,  that  because  he  did  so,  I  am  to  infer 
that  he  intended  others  should  lease.  The  in- 
ference is  equally  strong,  for  aught  we  can 
know,  that  he  intended,  as  he  has  done,  to 
keep  the  estate  as  long  as  the  law  would  allow 
in  his  own  family  ;  and  if  this  bill  and  answer 
had  gone  into  the  history  of  the  family,  and  of 
the  land  itself,  which  is  said  to  have  descended 
lineally  from  Governor  *Stuyvesant,  [*332 
we  might  very  easily  have  seen  that  not  illaud- 
able  pride  of  ancestry,  still  exhibited  in  the 
person  of  this  testator,  which  has  for  so  many 
ages  kept  this  patrician  estate  together.  Upon 
the  principles  of  this  bill  there  is  no  limit  to 
construction.  We  might  as  well  undertake  to 
remodel  a  will  on  principles  of  family  pride  or 
family  affection,  or  any  other  motive,  which 
we  may  choose  to  imagine  as  likely  to  govern 
the  testator,  and  say,  had  it  not  been  for  a  mis- 
apprehension of  the  purport  of  the  Revised 
Statutes,  he  would  have  devised  so  and  so.  I 
confess  I  had  always  supposed  that  parties 
should  be  taken  to  know  the  law  which  gov- 
erns their  wills  and  their  contracts.  As  a  judge, 
I  have  always  felt  bound  to  act  on  that  pre- 
sumption as  conclusive,  even  in  the  law  of 
crime ;  and  in  my  progress  I  have  felt  more 
and  more  confirmed,  that  it  is  the  only  practi- 
cable and  safe  presumption,  in  all  legal  trans- 
actions. When  you  depart  from  it,  you  launch 
into  a  sea  of  dreams.  It  is  so  in  relation  to 
every  cardinal  rule  of  construction.  No  man 
knows,  when  he  sits  down  to  write  a  contract 
or  to  write  his  will,  but  that  at  the  next  law 
or  chancery  term,  under  the  Revised  Statutes 
concerning  intent,  he  may  be  stultified  in  re- 
spect to  a  matter  concerning  which  he  knew 
more  and  was  better  qualified  to  speak,  and  did 
speak  better  than  all  the  world  beside.  Judg- 
ing from  what  we  have  heard  and  felt,  in  the 
course  of  this  term,  I  am  sure,  if  we  imposean 
understanding  of  our  new  statutes  in  this 
branch  of  the  law,  upon  anyone,  as  a  condi- 
tion to  the  making  of  a  will,  very  few  will  suc- 
ceed ;  and  if  we  undertake  to  make  new  wills 
for  every  partial  failure,  while  we  embark  in 
an  interminable  labor,  I  still  fear  we  shall  not 
be  better  testators  than  those  who  were  more 
lawfully  employed  in  disposing  of  their  own 
estates. 

The  case  of  Lorillard  is  relied  upon  by  the 
appellant,  as  in  principle  overturning  the  whole 
of  this  will.  The  rule  of  that  case  was  said  to 
be,  that  a  failure  in  part  is  fatal  to  the  entire 
instrument;  that  the  intent  of  the  testator,  the 
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soul  of  the  will,  is  indivisible;  that  the  whole 
must  be  effectuated,  or  its  identity  is  lost,  and 
it  can  no  longer  be  known  and  traced  by  the 
law.  That  case  holds  no  such  doctrine.  Such 
333*]  a  *decision,  in  that  or  any  other  cause, 
by  this  court,  would  operate  as  a  sentence  of 
nullity  against  the  more  important  class  of 
wills.  No  will  of  any  considerable  estate,  em- 
bracing various  kinds  of  property  and  seeking 
to  provide  for  a  numerous  family  by  the  be- 
stowment  of  different  interests,  could  ever 
stand  the  test  of  such  a  principle.  Some  slight 
mistake  of  testamentary  power,  some  uncer- 
tainty of  expression,  some  lapse  of  ademption, 
or  one  of  the  thousand  occurrences  which 
baffle  human  wisdom  and  forecast,  always  has 
arisen  and  always  will  arise  to  prevent  the  ex- 
act fulfillment  of  all  the  testator's  purposes. 

On  the  whole,  if  we  agree  with  the  Chan- 
cellor, that  the  will  is  to  be  retained  so  far  as  it 
creates  a  trust  power  of  apportionment,  I  am 
unable  to  see  any  reason  for  denying  its  oper- 
ation as  to  other  provisions  equally  valid;  and 
on  the  other  hand,  if  we  hold  with  the  Chan- 
cellor that  the  land  goes  to  the  heirs  by  opera- 
tion of  law,  it  seems  to  me  the  very  principle 
which  gives  it  that  direction  withdraws  the 
will  altogether,  and  leaves  the  Statute  of  De- 
scents to  perform  its  office.  Although  the 
appellant's  points  presented  this  alternative 
view  of  the  case,  yet  the  counsel  on  both  sides 
agreed  on  the  argument  that  the  land  descend- 
ed. In  either  view,  the  respondent  is  unable 
to  make  such  a  title  as  he  contracted  to  convey. 
The  decree  for  a  specific  performance  was, 
therefore,  erroneous,  and  should  be  reversed. 

By  Mr.  Justice  Bronson.  I  concur  in  the 
result  of  the  opinion  just  delivered,  that  the 
decree  of  the  Court  of  Chancery  should  be  re- 
reversed;  but  I  do  not  deem  it  either  necessary 
or  expedient  at  this  time  to  pass  upon  the  va- 
lidity of  the  will.  If  the  statute  has  interfered 
so  far  with  the  intent  of  the  testator,  that  his 
children  are  entitled  to  the  estate  as  heirs  at 
law,  they  must  take  in  that  capacity  through 
out.  They  cannot  take  as  heirs  against  the 
will,  and  in  unequal  portions  under  the  will. 
We  need  go  no  further  to  dispose  of  this  case, 
for  whether  the  will  is  valid  or  not,  the  re- 
spondent is  unable  to  make  a  good  title.  If  the 
will  stands,  he  has  only  a  life  estate;  if  it  falls, 
334*]  he  and  the  other  sons  must  *take  in 
equal  portions  with  the  daughters.  The  par- 
tition and  releases  have  not  been  made  upon 
this  principle. 

This  is  an  amicable  suit.  Both  parties  agree 
that  the  devise  is  invalid,  and  they  only  differ 
as  to  the  proper  division  between  the  sons  and 
daughters  of  the  testator.  I  think  it  inexpedi- 
ent to  pass  on  the  validity  of  the  will,  because 
we  have  only  heard  one  side  of  the  question, 
and  the  persons  interested  beyond  the  life  es- 
tates are  not  before  the  court. 

Chief  Justice  Nelson  concurred  in  the  views 
expressed  by  Mr.  Justice  Bronson,  and  in  the 
disposition  recommended  by  him  to  be  made 
of  this  case. 

Whereupon;  the  decree  of  the  ClMncellor  was 
unanimously  reversed,  and  the  following  decree 
entered : 

"  It  is  ordered,  adjudged  and  decreed,  that 
the  respondent  either  took  a  life  estate  under 
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the  will  in  five  undivided  forty-second  parts  of 
the  real  estate  of  the  testator,  or  he,  together 
with  the  other  sons  and  the  daughters  of  the 
testator,  took  the  said  real  estate  as  heirs  at 
law  in  equal  shares;  and  in  either  case  the  re- 
spondent cannot  make  a  good  title  in  fee  sim- 
ple to  the  lot,  piece  or  parcel  of  land  mentioned 
in  the  pleadings  in  this  cause.  It  is,  therefore, 
further  ordered,  adjudged  and  decreed,  that 
the  decree  of  the  Court  of  Chancery  made  in 
this  cause  be  reversed  and  annulled,"  etc. 

Compared— 18  Wend.,  261. 

Cited  in— 13  Barb.,  129. 
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Replevin—  When  Beciptor  may  Maintain. 

Replevin  may  be  maintained  by  a  receiptor  of 
g-pods,  where  he  is  bound  to  deliver  them  by  a  spe- 
cific day,  or  pay  the  amount  of  the  execution  under 
which  the  jevy  was  made,  although  the  property 
be  left  by  him  in  the  possession  of  the  defendant  in 
the  execution. (a) 
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Par.  to  Actions,  39.  40,  180 ;  2  Bl.  Com.,  396;  11  Johns.. 
132  ;  15  Johns.,  207 ;  7  Johns.,  143 ;  19  Johns.,  31,  32;  20 
Johns.,  468,  469 ;  1  Wend.,  Ill ;  Laws  of  1824,  p.  287. 
sees.  14,  16;  1  Cr.f  117:  6  Cow.,  484;  3  Atk.,  39;  2 
Vern.,  209 ;  Willes,  48 ;  2  R.  S..  522,  sees.  1,  5.  7. 

ERROR  from  the  Supreme  Court.  Miller 
brought  an  action  of  replevin  against  Adsit 
in  the  Rensselaer  C.  P.,  in  Sep.,  1828,  and  de- 
clared for  the  taking  and  detention  of  two 
horses.  The  defendant  pleaded:  1.  Non  cepit; 
2.  That  the  property  in  the  horses  was  in  one 
Jacob  Coon,  traversing  the  property  to  be  in  the 
plaintiff;  and  3.  That  the  property  in  the 
horses  was  in  Jacob  Coon,  and  that  they  were 
levied  upon,  June  2,  1828,  by  the  defendant  as 
a  constable  by  virtue  of  an  execution  issued  on 
a  justice's  judgment  rendered  May,  16,  1828, 
in  favor  of  one  E.  R.  Ball  against  Jacob  Coon 

(a)  The  property  in  question,  a  pair  of  horses, was 
levied  upon  by  virtue  of  a  justice's  execution,  and 
a  third  person  became  receiptor,  and  left  the  horses 
with  the  defendant  in  the  execution,  to  pasture. 
Subsequently  they  were  levied  upon  by  another  of- 
ficer by  virtue  of  a  second  justice's  execution,  and 
taken  away.  The  receiptor  brought  replevin  against 
the  second  officer  in  a  Court  of  C.  P.,  and  was  non- 
suited :  which  nonsuit  was  confirmed,  in  error  in 
the  Supreme  Court,  who  held  that  the  receiptor 
stood  in  the  relation  of  surety  to  the  defendant  in 
the  execution,  and  as  such  was  not  entitled  to  sus- 
tain the  action.  The  judgment  of  the  Supreme 
Court  was  reversed  in  the  Court  for  the  Correction 
of  Errors.  The  Chancellor  dissented,  holding-  that 
the  plaintiff,  in  this  case,  not  having1  the  actual  pos- 
session, could  not  maintain  replevin  ;  but  conced- 
ing1 that  a  receiptor  has  an  interest  in  the  property, 
and  maintain  trespass  against  a  wrong-doer  who 
takes  it  from  his  actual  possession,  or  case  against 
any  one  who  does  an  injury  to  the  property. 
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for  $51.17.  To  the  first  plea  the  plaintiff  put 
in  a  similiter;  to  the  second  he  replied  denying 
the  property  in  the  horses  to  be  in  Coon,  and 
re-asserting  property  in  himself;  and  to  the 
third  plea  put  in  two  replications:  1.  A  similar 
replication  to  the  last,  and  2.  That  May  9, 1828, 
one  Eliza  Coon  recovered  a  judgment  in  a  jus- 
tice's court  by  confession  against  Jacob  Coon 
336*]  for  $201.12,  *upon  which  an  execution 
was  issued  and  delivered  to  one  Solyman  Coon, 
a  constable,  who,  on  the  same  May  9,  levied 
upon  the  horses  in  question,  and  advertised  the 
same  to  be  sold  at  public  vendue  June  12,  then 
next;  that  the  plaintiff  in  this  suit  became  the 
receiptor  of  the  said  property,  and  agreed  to 
deliver  the  same  to  the  constable,  Solyman 
Coon,  June  12,  or  whenever  the  same  should 
be  demanded,  and  then  and  there  took  the 
horses  into  his  custody  and  possession,  and  re- 
tained the  same  in  his  possession  until  June 
10,  when  they  were  seized  and  taken  away  by 
the  defendant.  To  the  first  replication  to  the 
third  plea  the  defendant  put  in  a  similiter,  and 
to  the  second  replication  to  the  same  plea  re- 
joined that  he  did  not  seize  and  take  the  horses 
from  the  possession  of  the  plaintiff,  concluding 
to  the  country.  On  the  trial  in  the  C.  P.  the 
existence  of  the  judgments  and  executions  as 
set  forth  in  the  pleadings  was  admitted,  and  it 
was  also  admitted  that,  May  13,  Solyman  Coon 
levied  upon  the  horses  in  question  by  virtue  of 
the  execution  in  favor  of  Eliza  Coon,  and  took 
from  the  plaintiff  in  this  cause  an  instrument 
in  writing  whereby  the  plaintiff  acknowledged 
to  have  received  the  horses  from  Solyman  Coon, 
and  agreed  to  redeliver  them  to  him  June  28, 
or  pay  the  debt  and  costs  demandable  under 
the  execution  in  favor  of  Eliza  Coon.  It  was 
proved  by  the  testimony  of  Jacob  Coon,  that 
the  plaintiff  in  this  cause,  Miller,  after  having 
receipted  the  property,  requested  him  to  take 
the  horses  and  keep  them,  using  them  enough 
to  pay  for  their  pasturage,  as  he,  the  plaintiff, 
had  no  pasture  for  them;  and  that  the  plaintiff 
had  the  right  to  take  them  from  him  whenever 
he  pleased.  That  he  accordingly  took  the 
horses,  and  they  were  in  his  employment  when 
they  were  taken  by  the  defendant  June  3.  At 
the  time  of  the  taking,  the  plaintiff  was  not 
present;  he  resided  on  an  adjoining  farm;  and 
the  defendant  was  informed  of  the  previous 
levy,  and  of  the  circumstances  under  which 
the  property  was  situated.  The  defendant 
moved  for  a  nonsuit  on  the  ground  that  the 
337*]  plaintiff  being  a  *bare  receiptor  of  the 
property  in  question,  had  not  such  an  interest 
in  it  as  would  enable  him  to  maintain  the  ac- 
tion of  replevin.  The  C.  P.  granted  the  non- 
suit, and  the  defendant  electing  to  take  judg- 
ment for  the  value  of  the  property  replevied, 
the  court  directed  the  jury  to  assess  such  value. 
The  value  of  the  horses  was  proved  to  be  $100, 
and  the  interest  of  that  sum,  since  the  taking, 
to  be  $18.66.  The  plaintiff  insisted  that  the 
defendant,  if  entitled  to  recover,  was  only  en- 
titled to  the  amount  of  the  execution  in  his 
hands,  viz.:  $51.17,  and  such  damages  in  ad- 
dition for  the  detention,  as  the  jury  should 
think  proper  to  allow;  which  proposition  was 
overruled  by  the  court,  and  the  jury,  under  its 
direction,  assessed  the  value  of  the  property  at 
$118.66,  for  which  sum  and  the  costs  of  suit 
the  defendant  took  judgment.  The  plaintiff 
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sued  out  a  writ  of  error,  removing  the  record 
into  the  Supreme  Court,  where  the  following 
judgment  was  rendered:  the  judgment  of  the 
C.  P.  to  be  reversed,  and  a  venire  denovo  to  is- 
sue in  the  cause,  the  costs  to  abide  the  event 
thereof,  unless  the  defendant  before  the  next 
term  of  the  C.  P.  remit  to  the  plaintiff  so  much 
of  the  amount  found  by  the  jury  as  to  reduce 
the  same  to  the  sum  of  $51.17,  with  the  inter- 
est of  that  sum  and  the  constable's  fees  on  the 
execution  in  favor  of  Ball;  and  in  case  he  so 
remit,  then  that  the  judgment  be  affirmed  with- 
out costs.  The  defendant  entered  a  remittitur 
accordingly,  and  took  judgment  for  the  bal- 
ance. Whereupon  the  plaintiff  removed  the 
record  into  this  court  by  writ  of  error. 

The  following  opinion  was  delivered  in  the 
Supreme  Court  by  Ch.  J.  Nelson  previous  to 
his  promotion: 

"It  was  settled  in  Dilleriback  v.  Jerome,  7 
Cow.,  294,  that  a  receiptor  to  an  officer  for 
property  levied  upon  by  execution,  so  that  it 
might  be  forthcoming  at  the  sale,  not  in  his 
actual  possession,  could  not  maintain  trover 
for  a  wrongful  conversion  of  the  same.  Under 
such  circumstances  he  is  viewed  in  the  light 
of  a  surety  for  the  owner  *or  the  de-  [*338 
fendant  in  execution,  to  the  officer.  Some  of 
the  cases  speak  of  him  as  a  servant  to  the  offi- 
cer, 14  Mass.,  217,  which  with  great  respect  I 
think  of  questionable  accuracy,  and  rather 
arbitrary,  as  there  is  very  little,  if  any  analogy 
in  the  case  to  such  a  relation  between  the  par- 
ties. When  the  property  is  left  in  the  posses- 
sion of  the  owner  or  defendant  in  execution, 
and  a  receipt  given  or  agreement  made  by  a 
third  person,  that  it  shall  be  delivered  on  de- 
mand, or  on  a  fixed  day,  such  third  person 
is  in  strict  language  a  surety  for  the  defend- 
ant. If  the  property  is  taken  out  of  the  pos- 
session of  the  defendant  by  virtue  of  the  exe- 
cution, as  the  officer  may  do,  and  is  left  for 
safe  keeping  in  possession  of  a  third  person 
for  hire  or  otherwise,  he  is  then  a  bailee  of 
such  property  to  the  officer  and  his  rights  and 
liabilities  determinable  in  that  character.  It 
is  clear,  that  the  officer  is  not  bound  upon  the 
levy  to  take  the  property  into  his  actual  custo- 
dy or  possession,  and  that  he  may  leave  it  with 
the  defendant,  or  any  other  person  upon  such 
terms  as  he  chooses  to  make,  being  himself  re- 
sponsible to  the  plaintiff  for  its  application 
upon  the  execution.  If  it  consists  of  livestock, 
he  may  hire  an  agister  to  keep  it — if  merchan- 
dise, a  warehouseman — if  unfinished  manu- 
factured articles,  he  may  contract  with  a  manu- 
facturer to  finish  them,  and  these  various  per- 
sons will  hold  the  same  relation  to  him,  which 
they  would  in  their  different  occupations  to 
any  other  customer.  And  if  so,  there  cannot 
be  a  doubt  that  if  an  injury  is  done  to  the  prop^ 
erty  by  a  wrong-doer  while  thus  in  their  pos 
session,  upon  well  settled  and  familiar  princi- 
ples, they  could  maintain  an  action  upon  the 
strength  of  their  special  property.  These  re- 
marks are  not  essential  to  the  decision  of  this 
case,  and  I  make  them  only  as  containing  my 
individual  views  of  the  question,  which  are 
somewhat  at  variance  with  some  of  the  reason- 
ing and  positions  in  the  above  cases.  I  cannot, 
however,  distinguish  this  case  from  that  of 
Dillenback  v.  Jerome,  and  the  plaintiff  must  be 
viewed  in  the  light  of  a  mere  surety  to  the 
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•officer  for  the  defendant  in  the  execution,  and 
he  was,  therefore,  properly  nonsuited. 

It  is  said  that  the  defendant  ought  to  have 
demurred  to  the  replication  as  the  title  to  the 
33J)*]  plaintiff  was  there  set  out,  *and  he 
^should  not  have  been  nonsuited  on  the  trial. 
The  answer  is,  that  in  my  opinion  the  title  as 
set  out  in  the  replication  was  sufficient  to  sus- 
tain the  action,  as  it  appears  the  property  was 
delivered  by  the  constable  to  the  plaintiff,  who 
agreed  to  keep  it  safe,  and  redeliver  it  to  him 
at  a  future  day;  and  that  while  it  was  thus  in 
his  actual  custody  and  possession,  it  was  wrong- 
fully taken  by  the  defendant.  The  facts  on 
the  trial  did  not  come  up  to  the  replication. 
The  property  was  not  delivered  to  the  receiptor, 
in  fact,  but  left  with  the  defendant  in  the  exe- 
cution. 

As  to  the  damages.  The  defendant  might, 
no  doubt,  have  taken  judgment  of  retorno  ha- 
•bendo,  and  repossessed  himself  of  the  property 
on  the  execution.  In  that  case  he  must  have 
sold  it  on  his  execution,  and  all  beyond  pay- 
ing the  debt  and  costs  must  have  been  returned 
to  the  defendant  in  the  execution,  or  paid  over 
to  the  other  officer.  But  he  has  chosen  to  have 
the  damages  assessed  in  preference  to  the 
remedy  on  the  common  law  judgment  of  re- 
torno habendo,  and  the  question  is,  what  shall 
be  the  measure  of  them?  It  is  clear,  if  the  con- 
stable, holding  the  other  execution, had  brought 
the  replevin,  the  measure  of  damages  against 
him  would  have  been  the  amount  of  the  exe 
cution  (and  costs)  in  the  hands  of  the  defend- 
.ant  here,  because  at  most  it  would  only  have  a 
preference,  and  anything  beyond  that  amount 
would  belong  to  the  other  officer.  I  consider 
the  present  plaintiff  in  as  good  a  situation  as 
the  constable,  so  far  as  the  amount  of  the  re- 
covery is  concerned.  He  stands  as  the  receiptor 
or  surety  to  him,  of  the  property,  and  as  such 
is  responsible  for  it.  It  would,  therefore,  be 
idle  to  draw  the  money  out  of  his  hands  for 
the  sake  of  paying  it  over  to  the  officer.  The 
latter  is  presumed  to  be  satisfied  with  the  re- 
ceiptor, or  he  would  not  have  taken  him.  At 
all  events,  I  see  no  objection  to  leave  that  mat- 
ter to  be  arranged  between  them  without  the 
aid  or  interference  of  the  defendant  here.  If 
he  gets  the  money  on  his  execution,  it  is  all 
that  concerns  him.  The  receiptor,  having  the 
possessory  control  of  the  property  both  by  the 
consent  of  the  first  officer  and  the  defendant 
34O*]  in  the  execution,  affords  *to  the  de 
fendant  here  abundant  indemnity  that  he  can- 
not be  called  on  for  the  value  of  the  horses 
over  and  above  his  execution.  The  error  of 
the  court  below  on  this  point  was  in  viewing 
the  plaintiff  as  a  stranger  to  the  property.  7 
Cow.,  670,  and  n.,  p.  681.  Though  he  cannot 
technically  maintain  replevin,  yet  his  respon- 
sibility for  the  property  to  third  persons  is  such 
as  should  be  available  to  him  in  mitigating  the 
recovery  in  the  case,  the  same  as  if  he  was 
owner,  or  stood  in  his  place.  The  2  R.  S.,531, 
sec.  55,  contains  nothing  when  properly  under- 
stood in  conflict  with  this  view.  It  should  be 
construed  to  apply  literally  only  to  cases  where 
the  defendant  shows  a  right  or  title  to  the  whole 
of  the  property  replevied  and,  consequently, 
to  its  value. 

Judgment  reversed  venire  d&  novo,  unless  the 
defendant  take  judgment  for  $51.17,  and  in- 
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terest  from  May  16,  1828,  and  costs  of  consta- 
ble on  execution — then  affirmed  wit  bout  costs.'' 
The  cause  was  argued  in  this  court  by, 
Mr.  J.  N.  Cushman,  for  the  plaintiff  in 
error. 
Mr.  S.  Stevens,  for  the  defendant  in  error. 

Points  for  the  plaintiff  in  error. 

I.  The  plaintiff  was  improperly  nonsuited, 
because:  First.  The  cause  came  regularly  be- 
fore the  court  for  the  trial  of  an  issue  of  fact, 
and  all  the  evidence  upon  that  issue  should 
have  been  heard  before  any  motion  for  a  non- 
suit could  be  entertained.  1  Paine  &  D.,  539, 
540;  1  Ch.  PI. ,194;  Saffordv.  Stevens,  2  Wend., 
164. .  Second.  The  nonsuit  was  granted,  not 
for  the  insufficiency  of  the  proof,  but  because 
the  plaintiff's  title,  as  set  forth  in  the  record, 

was  defective.     Sargent  v. ,  5  Cow.,  114, 

115;  Smith  v.  Elder,  3  Johns.,  113;  3  Stark. 
Ev.,  139,  140;  Cameron  v.  Reynolds,  Cowp., 
407;  Meyer  v.  McLean,  1  Johns.,  509;  Van 
Vechten  v.  Graven,  4  Johns.,  406. 

*II.  The  plaintiff,  as  receiptor  of  the  [*34 1 
property  to  the  sheriff,  may  maintain  replevin 
for  the  wrongful  taking.  First.  According  to 
the  tenor  of  the  receipt  he  was  entitled  to  the 
possession  of  the  property  at  the  time  of  the 
taking  by  the  defendant.  Second.  The  actual 
possession  or  what  is  equivalent;  the  immedi- 
ate right  of  possession, was  in  the  plaintiff,  be- 
cause: 1.  Jacob  Coon,  the  defendant  in  the  ex- 
ecution, was  incapable  of  holding  even  a  pos- 
sessory interest;  the  property  being  as  to  him 
in  the  custody  of  the  law,  and  his  title  was  in  * 
abeyance.  Palmer  v.  People,  10  Wend..  165; 

1  Ch.  PI.,  159;  Dunham  v.  Wyckoff,  3  Wend., 
281.  Perley  v.  Foster,  9  Mass.,  114;  Bond  v.  Pa- 
delford,  13  Id.,  394.     2.  The  constable  could 
not  bring  an  action,  as  he  had  only  a  special 
property  without  the  right  of  immediate  pos- 
session."   Ham.  Par.  to  Ac. ;  p.  78,  sec.  4;  Gor- 
don v.  Harper,  7T.R..11-14;  Story,  Com.,  tit. 
Bail,  95.  sec   125.    3.  Eliza  Coon,  the  plaintiff 
in  the  execution,  could  not  sue,  for  as  yet  she 
had  not  even  a  qualified  or  contingent  interest 
in  the  property,  and  had  neither  the  possession 
nor  the  right  of  possession.     Ladd  v.  North,  2 
Mass.,  516;  Taylor  v.    Manderson,  Ash.,  130. 
Third.  Such  a  title  or  possession,  as  will  main- 
tain trespass,   is  also  sufficient   in   replevin. 
Clark  v.  Skinner,  20  Johns..  468;  Chapman  v. 
Andrews,  3  Wend,,   242;  Tlwmpwn  v.  Button, 
14  Johns.,  84;  Pangburn  v.  Patridge,1  Id.,  144; 
Bruin  v.  Ogden,  6  Halst.,  378;  Marshall  v.  Da- 
vis, 1  Wend.,  109.  Fourth.  Possession  alone  is 
sufficient  in  trespass,  as  against  any  one  but 
the  rightful  owner.    Ward  v.  Macouly,  4  T.  R., 
489;  Ham.,  Par.  to  Ac.,  37,  sec.  2;  Fonb.  Nat. 
Br.,  101,  F.     Fifth.  A  naked  trustee,  without 
interest,  may  maintain  an  action  for  the  tor- 
tious  disturbance  of  his  possession.  Newsum  v. 
Newsum.  1  Leigh,  86;  Ham.,  Par.  to  Ac.,  37, 
sec.  2;  Roolh  v.  Wilton,  1  B.  &  A.,  59; , 

2  Saund.,  47  b.  Sixth.  A  bailee  or  depositary, 
who  is  answerable  to  his  bailor  or  depositor, 
may   maintain  an   action    for  the  property. 
Hotchkiss  v.  McVickar,  12  Johns,  403;  Ham., 
Par.  to  Ac.,  39,  sec.  4.  180,  sec.  2;  1  Ch.  PL, 
151,  153;  Jones,  Bail,  91.  n.  2;  2  Bl.  Com. ,395, 
*396;  Story,  Com.  Bail, 73,  sec.  93;  Har-  [*342 
risen  v.  Mclntosh,  1  Johns.,  384;  7  Coke,  13, p 
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69.  Seventh.  A  receiptor  to  an  officer  is  an- 
swerable on  his  receipt.  Brown  v.  (Jook,  9 
Jobns.,  361;  Lockwood  v.  Bull,  1  Cow.,  333  ; 
Phillips  v.  Hall,  8  Wend.,  614,  615;  Waterman 
v.  Robinson,  5  Mass.,  303;  WhUtier  v.  Smith, 
11  Id.,  Ill;  Spencer  v.  Williams,  2  Vt.,259;  Roll. 
Abr. ,  tit.  Tr.,  6,  7,  p.  56$;Dillenback  v.  Jerome, 
7  Cow.,  298.  Eightb.  Tbe  plaintiff  was  not  a 
naked  bailee — be  bad  entered  into  a  special  un- 
dertaking, wbicb  he  was  legally  liable  to  per- 
form. The  bailment  was  a  commodatum,  or 
"  loan  for  use  to  be  redelivered  specifically," 
and  the  plaintiff  would  have  been  liable  for  loss 
or  injury  occasioned  by  an  accident  which 
could  have  been  avoided  by  a  very  careful  and 
vigilant  man.  Noy,  Maxims,  91,  Bytherwood's 
ed.  p.  211.  When  the  contract  or  condition 
upon  which  the  property  was  bailed  is  per- 
formed, and  not  before,  the  bailee  is  obliged 
to  return  it.  Riches  v.  Bridges,  Yelv.,  4;  Cro. 
Eliz.,  883;  Pickasv.  Guile,  Yelv.,  128.  Ninth. 
While  the  receiptor  is  entitled  to  possession, he 
may  maintain  either  trespass,  replevin  or  tro- 
ver. Burrows  v.  Stoddard,SConn.,  160;  Har- 
ris v.  Smith,  3  S.  &  R.,  20;  Shannon  v.  Shan- 
non. 1  Sch.  &  L.,  325;  Poole  v.  Symonds,  1  N. 
H.,  289.  Tenth.  Although  the  constable  might 
be  entitled  to  an  action  for  disturbing  the  prop- 
erty while  in  the  possession  of  the  receiptor, 
yet  the  receiptor  may  also  be  entitled  to  an  ac- 
tion for  the  same  cause.  Their  rights  are  not 
incompatible,  but  a  right  of  action  may  exist 
in  each  at  the  same  time.  Ham.  Par.  to  Ac., 
180,  181;  16  East,  33. 

Points  for  the  defendant  in  error. 
I.  The  plaintiff  in  error  being  a  mere  re- 
ceiptor of  the  property  to  an  officer  who  had 
levied  upon  it,  and  not  having  the  actual  pos- 
session of  it,  cannot  maintain  replevin.  He  had 
neither  possession  of,  nor  property  in,  the  chat- 
tels in  question.  1.  Possession  alone  is  not  suf- 
ficient. Templane  v.  Case,  10  Mod.  25;  Water- 
man v.  Robinson,  5  Mass.,  304;  Perley  v.  Foster, 
9  Id.,  112;  1  Chit.  PI.,  ed.  of  1833,  p.  187:3 
343*]  Stark.  Ev.,  1295;  3  *Chit.  PI.,  187; 
Harrison  v.  Mclntosh,  1  Johns.,  380;  Wildman 
v  North,  2  Lev.,  92;  Butcher  v.  Porter,  1  Salk., 
94;  Hoyt  v.  Oelston,  13  Johns;  151;  Lambert  v. 
Stroother,  Willes,  221;  Kennedy  v.  Strong,  14 
Johns.,  131,  132;  Rotan  v. Fletcher,  15  /rf.,207. 
2.  Property  alone,  without  possession,  is  not 
sufficient  to  maintain  replevin.  Shannon  v. 
Sftannon,  1  Sch.  &  L.,  326;  Meany  v.  Head,  1 
Mas.,  322,  323;  Chapman  v.  Andrews,  3  Wend. 
243.  These  cases  show  that  a  plaintiff  must 
have  the  actual  or  constructive  possession,  and 
also  property,  general  or  special,  to  maintain 
replevin.  3.  But  a  receiptor  of  property  to  an 
officer  is  merely  the  servant  of  the  officer, 
and  has  no  property  in  the  thing  receipled, 
which  will  enable  him  to  maintain  replevin. 

Waterman  v.  Robinson,  5  Mass.,  303;  Ludden 
v.  Leavitt,  9  Id.,  104;  Perley  v.  Foster,  9  Id., 
112;  Warren  v.  Leland,  9  Id.,  265  ;  Com.  v. 
Morse,  14  Id.,  217;  Norton  v.  People,  8  Cow., 
137;  Dillenback  v.  Jerome,  7  Id.,  294;  Mitchell  v. 
Hinman,  8  Wend.,  667;  Phillips  v.  Hall,  8  Id., 
614;  Collins  v.  Butts,  10  Id.,  399.  After  a  levy, 
the  goods  are  in  the  custody  of  the  law.  Hart- 
well  v.  Bissett,  17  Johns.,  128;  Hall  v.  Tuttle,  2 
Wend.,  478.  Although  the  goods  are  delivered 
to  the  receiptor,  still  the  officer  has  a  special 
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property  in  them,  and  is  entitled  to  immediate 
possession — to  take  them  from  the  receiptor 
whenever  he  thinks  proper.  Bond  v.  Padelford, 
13  Mass.,  394;  Brownell  v.  Manchester,  1  Pick., 
232;  Baker  v.  Miller,  6  Johns,  196.  The  posses- 
sion of  the  agent  or  servant  is, both  in  fact  and 
in  law,  the  actual  possession  of  the  principal. 
Clark  v.  Skinner,  20  Johns,  465;  Brownell  v. 
Manchester,  1  Pick.,  234.  If  the  relation  of  re- 
ceiptor and  officer  constitute  the  former  the 
bailee  of  the  latter,  he  is  a  mere  naked  volun- 
tary bailee,  without  compensation,  and  only 
liable  for  gross  neglect.  Hartop  v.Hoar,3  Atk., 
44;  Fosterv.  Bk.,  17  Mass.,  498,499,500;  Edson 
v.  Weston.  1  Cow.,  278;  Finucane  v.  Small,  1 
Esp.,  315. 

II.  The  plaintiff  in  error  was  properly  non- 
suited. 1.  Because  the  evidence  did  not  sustain 
the  action,  on  the  plea  *of  noncepit,  2.  [*344 
Because  the  evidence  on  the  part  of  the  plaint- 
iff sustained  the  defendant's  plea  oi  property 
in  Jacob  Coon.  1  Chit.  PI.,  627;  Willes.  225;. 
Harrison  v.  Mclntosh,  1  Johns.,  382-385.  3.  Be- 
cause it  failed  to  maintain,  on  the  part  of  the 
plaintiff,  the  only  issue  joined  on  his  last  plea, 
in  bar, to  wit:  "that  the  property  was  not  taken^ 
from  his  possession." 
Tbe  following  opinions  were  delivered: 
By  the  Chancellor.  In  this  case, the  plaint- 
iff brought  an  action  of  replevin  for  a  span  of 
horses  which  belonged  to  Jacob  Coon,  and 
which  were  taken  by  the  defendant  from  the- 
actual  possession  of  Coon  on  an  execution 
against  him.  The  general  question,  whether 
the  receiptor  of  goods,  taken  in  execution, has 
such  a  special  property  in  the  goods  as  will  en- 
able him  to  maintain  an  action  of  replevin,  or 
any  other  action  in  his  own  name,  against  a 
mere  wrong-doer,  who  takes  the  goods  out  of 
his  actual  possession,  was  the  one  principally 
discussed  upon  the  argument.  I  have  no  doubt 
whatever  as  to  the  right  of  the  receiptor  to 
bring  an  action  of  trespass  in  such  a  case  in 
his  own  name,  in  which  he  may  recover  what- 
ever damages  he  will  be  liable  for  to  the  officer- 
to  whom  the  receipt  was  given.  Any  posses- 
sion, even  without  right,  is  sufficient  to  main- 
tain an  action  of  trespass  against  a  mere 
stranger,  who,  without  any  pretense  of  claim, 
from  or  under  the  real  owner,  violates  such, 
possession;  but  the  law  appears  to  be  settled,, 
that  to  maintain  replevin,  the  plaintiff  must 
not  only  have  the  possession,  but  he  must  also- 
have  either  a  general  or  special  property  in  the- 
goods  replevied.  Hence,  it  has  always  been 
held  that  a  plea  of  property  in  a  stranger  was 
a  good  plea,  either  in  abatement  or  in  bar,  in* 
an  action  of  replevin.  It  was  so  decided  by 
the  Supreme  Court  of  this  State  in  the  case  of 
Harrison  v.  Mclntosh,  1  Johns.,  384,  and  such 
has  been  the  established  rule  of  law  upon  the 
subject  for  more  than  a  century,  See  Bacon's 
case,  Cro.  Eliz.,  475;  Presgrave  v.  Sounders,  1 
Salk.,  5;  Com.,  Dig.,  tit.  Pleader,  3  K,  11, 12. 
Either  a  general  or  a  special  property  in  the- 
goods  is,  therefore,  necessary  to  entitle  th& 
party  *from  whom  they  are  taken  to  [*345 
maintain  replevin, although  the  bare  possession 
is  sufficient  to  maintain  trespass  for  a  violation 
of  such  possession.  Judges  have  sometimes 
said  that  replevin  will  lie  in  all  cases  where  an 
action  of  trespass  could  be  brought  for  taking 
the  goods.  Those  expressions,  however,  will 
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upon  examination  be  found  to  relate  to  the 
manner  of  taking  which  is  necessary  to  sustain 
the  action,  and  not  to  the  ownership,  which  is 
required  in  the  one  case  but  not  in  the  other. 
Previous  to  the  Revised  Statutes,  therefore, 
the  possession  and  tortious  taking  of  the  prop- 
erty must  have  been  such  that  an  action  of 
trespass  could  have  been  maintained  against 
the  defendant;  and  in  addition  to  that,  the 
plaintiff  must  also  have  had  such  a  general  or 
special  property  in  the  goods  as  would  have 
entitled  him  to  recover  in  trover  for  a  conver- 
sion of  such  goods  by  the  defendant.  Either  a 
general  or  a  special  property  in  the  goods.how- 
ever,  is  sufficient  to  maintain  an  action  of  re- 
plevin against  a  wrong  doer  if  the  goods  are 
taken  from  the  possession  of  the  plaintiff. 

Whether  the  receiptor  of  goods  taken  on  ex- 
ecution, or  any  other  bailee  or  mere  depositary 
of  goods,  who  has  no  lien  thereon  or  any  other 
interest  therein  than  what  arises  from  his  lia- 
bility to  the  officer  or  owner  for  the  safe  keep- 
ing and  return  of  the  goods,  has  such  an  inter- 
est therein  as  will  entitle  him  to  maintain  either 
replevin  or  trover  for  the  taking  of  the  goods 
from  his  possession  by  a  mere  stranger,  claim- 
ing no  right  under  the  general  owner  or  the 
officer,  is  a  question  which  does  not  appear  to 
be  very  well  settled  in  this  country.  The  cases 
cited  upon  the  aigument  show  that  different 
opinions  prevail  in  the  States  of  N.  H.,  Mass., 
Pa.  and  N.  Y.  on  this  subject;  and  the  same 
difference  of  opinion  appears  to  have  existed 
in  England  at  a  former  period.  The  case  re- 
ferred to  by  Sir  Williams  Jones  from  the  Year 
Books,  21  Hen.  VII.,  14  b,  appears  to  be  one 
in  which  an  action  of  replevin  was  sustained 
by  such  a  bailee,  for  the  taking  of  the  goods 
out  of  his  possession;  but  Mr.  J.  Story  in  his 
learned  commentary  upon  the  law  of  bailments 
34(5*]  supposes  *that  the  case  in  the  Year 
Books  was  either  misreported,  or  that  it  is 
overruled  by  the  case  of  Hartop  v.  Hoare,  3 
Atk.,  44,  and  other  English  cases.  He,  there- 
fore, arrives  at  the  conclusion  that  the  doctrine 
generally  maintained  by  the  better  authorities 
is  that  a  depositary  has  no  property  whatever 
in  the  deposit,  but  a  custody  only.  Story, 
Bail.,  72,  sec.  93.  There  certainly  does  appear 
to  be  an  objection  to  permitting  a  mere  receipt- 
or  to  maintain  an  action  of  replevin  by  which 
he  will  obtain  the  actual  possession  of  the  prop- 
erty, which  may  be  much  more  than  sufficient 
to  satisfy  the  execution  in  the  hands  of  the 
officer;  and  at  the  same  time  leaving  the  de- 
fendant, who  may  have  taken  the  property  un- 
der a  subsequent  execution,  liable  to  an  action 
of  trespass  or  trover  by  the  first  officer,  who 
may  also  recover  against  him  to  the  full  amount 
of  the  first  execution.  I  am  inclined  to  think, 
however,  though  that  question  does  not  neces- 
sarily arise  under  the  pleadings  in  this  cause, 
that  the  receiptor  who  has  become  answerable 
to  the  officer  for  the  absolute  return  of  the 
goods  seized  on  execution,  has  such  an  interest 
therein  as  to  enable  him  to  protect  his  posses- 
sion against  a  mere  wrong-doer,  by  any  of  the 
usual  remedies  allowed  to  a  possessor  of  goods 
having  a  special  property  therein,  so  long  as 
the  receiptor  actually  retains  that  possession 
himself.  But  if  he  suffers  the  goods  to  remain 
in  the  hands  of  the  general  owner,  or  redeliv- 
ers  them  to  him  to  be  kept,  he  cannot  resort  to 
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an  action  of  replevin,  which  requires  posses- 
sion as  well  as  property  to  sustain  it.  I  can 
imagine  a  case  in  which  two  distinct  parties 
may  each  have  a  special  interest  in  goods  which 
belong  to  a  third  person  as  the  general  owner. 
Where  the  actual  possession,  however,  is  in 
such  general  owner,  I  cannot  conceive  of  a  case 
in  which  the  law  would  give  a  constructive 
possession  to  two  other  distinct  parties  at  the 
same  instant,  so  as  to  authorize  both  to  bring 
separate  actions  of  replevin  at  the  same  time, 
for  a  violation  of  their  several  possessions.  If 
the  actual  possession  is  in  the  judgment  debtor, 
the  general  owner,  the  constructive  possession 
at  the  time  of  taking  the  goods  from  him  must 
be  either  in  the  receiptor  or  in  the  officer,  but 
cannot  be  separately  in  each;  *and  if  [*347 
it  is  in  the  receiptor  and  not  in  the  officer,  then 
a  subsequent  execution  could  not  reach  the 
property,  so  as  to  obtain  satisfaction  out  of  the 
surplus  which  might  remain  after  satisfying 
the  first  execution. 

As  property  seized  upon  execution  is  in  the 
custody  of  the  law  until  it  is  sold,  or  the  execu- 
tion is  otherwise  satisfied,  the  officer  cannot 
legally  do  any  act  which  shall  have  the  effect 
to  devest  him  of  the  constructive  possession 
thereof  and  the  right  to  reduce  it  into  his  im- 
mediate possession,  so  that  if  a  second  execu- 
tion is  put  into  his  hands  no  new  levy  is  neces- 
sary to  give  the  creditor  an  immediate  lien 
upon  the  property.  In  the  present  case,  there- 
fore, as  the  second  execution  was  levied  upon 
the  property  in  the  actual  possession  of  Jacob 
Coon,  the  general  owner,  and  the  constructive 
possession  was  in  the  officer  who  had  levied 
upon  it  by  virtue  of  the  first  execution,  Miller, 
the  receiptor,  had  not  such  a  possession, 
coupled  with  his  special  interest  in  the  preser- 
vation of  the  property,  as  to  authorize  him  to 
bring  an  action  of  replevin,  and  thus  to  defeat 
the  lien  of  the  last  execution.  If  he  sustained 
any  injury  by  the  second  levy,  or  was  likely 
to  sustain  any  on  account  of  his  liability  upon 
the  receipt,  he  might  either  have  brought  an 
action  of  replevin  in  the  name  of  the  officer 
who  had  the  constructive  possession,  or  an  ac- 
tion upon  the  case  in  his  own  name.  So  that 
in  one  way  or  the  other,  his  rights  would  have 
been  fully  protected  without  defeating  the 
rights  of  the  junior  creditor  as  to  the  surplus, 
if  any  there  should  be. 

To  ascertain  the  precise  questions  which 
arise  upon  this  bill  of  exceptions  in  relation  to 
the  issues  to  be  tried  by  the  jury,  it  is  neces- 
sary to  look  into  the  pleadings  and  see  what 
those  issues  were.  The  declaration  was  in  the 
usual  form,  alleging  the  taking  of  a  span  of 
horses  of  the  plaintiff;  to  which  declaration  the 
defendant  pleaded  three  several  pleas  in  bar: 
first,  non  cepit ;  second,  property  in  Jacob 
Coon;  and  third,  property  in  Jacob  Coon, 
with  an  avowry  or  justification  of  the  taking 
of  the  property  under  a  regular  judgment  and 
execution  against  him  in  the  hands  of  the  de- 
fendant as  a  constable.  To  the  pleas  of  prop- 
erty in  J.  Coon,  the  plaintiff  replied  that  the 
horses  were  not  the  property  of  Coon,  but 
*were  the  property  of  the  plaintiff.  [*348 
And  to  the  plea  of  justification  under  the  ex- 
ecution against  Coon,  the  plaintiff  replied  that 
the  horses  had  been  previously  levied  on  by  a 
constable  under  another  execution  against 
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Coon,  and  delivered  to  the  plaintiff  as  receipt- 
or,  who  retained  the  possession  thereof  until 
the  defendant  seized  and  took  them  from  him. 
To  this  last  replication  the  defendant  rejoined 
by  denying  and  taking  issue  upon  the  allega- 
tion that  the  horses  were  taken  by  him  from 
the  possession  of  the  plaintiff.  All  that  was 
necessary  for  the  plaintiff  to  prove  under  the 
first  plea  was  that  the  defendant  took  the  prop- 
erty either  out  of  his  actual  or  constructive 
possession.  Under  the  pleas  of  property  in  J. 
Coon,  however,  he  was  further  bound  to  prove 
that  the  property  of  the  horses  was  in  himself, 
and  not  in  Coon  as  alleged  by  the  defendant.  As 
the  general  title  to  the  property  was  in  fact  in 
Jacob  Coon,  I  am  inclined  to  think  the  plaint 
iff  could  not  reply  generally  that  the  property 
was  in  himself  and  not  in  Coon;  but  that  he 
should  have  replied  specially,  setting  out  his 
special  interest  in  the  property  as  receiptor 
under  the  first  execution  against  Coon;  and 
that  he,  therefore,  failed  on  the  issue  joined 
upon  the  plea  of  property.  But  as  he  clearly 
failed  upon  the  issue  of  noncepit,  and  upon  the 
issue  joined  upon  the  rejoinder  to  the  last  rep- 
lication, in  showing  that  the  horses  were  taken 
from  his  own  possession  either  actual  or  con- 
structive, it  is  not  necessary  for  me  to  express 
any  definitive  opinion  upon  the  question  aris- 
ing under  the  second  plea. 

Upon  the  plea  of  non  cepit,  the  plaintiff 
failed;  as  the  property  was  taken  in  the  posses- 
sion of  Coon  and,  therefore,  was  not  taken 
from  the  actual  possession  of  the  receiptor;  and 
as  the  constructive  possession  was  at  that  time 
in  the  officer  who  held  the  first  execution,  and 
not  in  the  plaintiff,  the  special  interest  in  the 
preservation  of  the  property  as  receiptor,  was 
not  sufficient  to  entitle  him  to  recover  upon  any 
constructive  possession.  He  also  failed  upon 
the  issue  joined  upon  the  last  replication,  for 
the  same  reason.  Although  I  cannot  agree 
with  the  Supreme  Court  that  the  receiptor  has 
no  interest  in  property  delivered  to  him  by  an 
349*]  *officer  for  safe  keeping  which  will 
enable  him  to  bring  an  action  in  his  own  name 
for  any  injury  he  may  sustain  for  a  violation 
of  his  rights  by  a  wrong-doer,  I  think  the 
plaintiff  in  the  present  case  was  properly  non- 
suited upon  the  trial;  and  that  the  judgment 
should  therefore  be  affirmed. 

By  Senator  Maison.  In  the  case  of  Butts 
v.  Collins,  13  Wend.,  144,  I  bad  occasion  to 
look  into  the  law,  which  has  reference  to  the 
rights  and  liabilities  of  a  receiptor  of  goods 
levied  upon  by  execution.  I  came  to  the  con- 
clusion that  the  receiptor,  in  that  case,  was  not 
to  be  deemed  a  mere  agent  or  servant  or  naked 
bailee,  but  that  he  could  maintain  either  tres- 
pass or  trover  against  any  person,  but  the  sher- 
iff, who  should  take  the  goods  from  him.  The 
decision  of  that  case,  however,  did  not  turn 
on  that  point,  but  upon  a  question  of  set  off . 
It  became  necessary  incidentally  to  inquire 
into  the  rights  of  the  receiptor,  in  explanation 
of  my  views  as  to  his  right  to  make  the  set-off 
contended  for  in  that  case.  The  question, 
therefore,  whether  a  receiptor  is  to  be  regarded 
as  a  mere  servant,  agent  or  bailee,  is  an  open 
question,  not  decided  in  that  case,  and  is  now 
distinctly  presented  for  our  consideration  in 
the  case  at  bar. 
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It  has  been  held  in  a  variety  of  cases,  that  a 
sheriff  or  constable  in  virtue  of  a  levy  has  a  spe- 
cial property  in  the  goods  or  chattels  levied 
upon,  and  can  maintain  trespass,  trover  or  re- 
plevin, against  any  person  who  shall  take 
them,  not  only  from  his  own  possession,  but 
from  the  possession  of  the  receiptor.  Palmer 
v.  People,  10  Wend.,  165;  Ladd  v.  North,  2 
Mass.,  516;  Bond  v.  Padelford,  13  Id.,  394. 
The  sheriff  has,  in  fact,  no  property  in  the  chat- 
el  levied  upon,  either  general  or  special;  he 
aas  no  right  to  sell  it  at  private  sale, nor  to  exer- 
ise  any  of  the  powers  over  it.  which  one.having 
a  property  in  it,  may  exercise;  his  control  or 
power  over  the  chattel  is  of  a  peculiar  charac- 
ter, perfectly  sui  generis,  which  the  law  has 
given  him  us  an  executive  officer,in  order  that 
the  judgment  of  the  court  shall  be  enforced  or 
carried  into  effect,  and  that  the  *ends  [*35O 
of  justice  shall  be  attained,  by  satisfying  the 
plaintiff's  demand  out  of  the  property  of  the 
defendant.  For  this  purpose,  he  is  authorized 
to  take  the  goods  and  chattels,  and  carry  them 
away  out  of  the  defendant's  possession,  and 
convert  them  into  money  by  a  public  sale; 
and,  after  levy,  being  responsible  for  their  val- 
ue, the  law,  whose  agent  he  is,  vests  Jiim  with 
a  power  to  maintain  actions  against  those,  who 
unlawfully  meddle  with  them,  to  his  hindrance 
in  the  performance  of  his  duties,  and  to  the  ex- 
posing him  to  responsibilities  to  which  he 
should  not  be  subjected,  without  the  power  to 
protect  himself.  The  Chief  Justice,  in  the  case 
of  Ladd  v.  North,  says:  "This  right  of  action 
is  given  to  the  sheriff,  because  he  is  account- 
able to  the  judgment  creditor  for  a  sum  of 
money  equal  to  the  value  of  the  goods,  and  it 
would  be  unjust,  if  he  could  not  indemnify 
himself,  by  the  recovery  of  damages  for  the 
wrongful  taking."  Mr.  J.  Spencer,  in  Hotch- 
kiss  v.  McVickar,  12  Johns.,  403,  said:  "If  the 
goods  are  rescued,  the  sheriff  may  return,  that 
they  are  rescued,  and  he  will  not  be  liable.  1 
Vent.,  52;  1  Brownl.,  132.  This  shows  that 
the  property  did  not  vest  in  him;  indeed,  the 
execution  creates  the  lien  for  the  benefit  of  the 
creditor,  and  the  sheriff  is  the  mere  minister 
of  the  law  to  procure  for  the  creditor  satisfac- 
tion of  the  debt;  and  to  this  end,  the  sheriff  is 
invested  with  the  right,  after  he  has  found  the 
property,  and  levied  on  it,  to  hold  possession 
until  a  sale,  and  if  that  possession  is  violated, 
he  may  maintain  trespass  or  trover."  So  per- 
fect and  complete  is  the  sheriff's  power  over 
the  goods  after  the  levy,  that  the  defendant, 
the  real  owner,  cannot  sell  them  to  any  person, 
so  as  to  transmit  a  title  to  the  purchaser,  though 
the  sale  be  bona  fide,  and  the  purchaser  igno- 
rant of  the  levy.  Hew  v.  Barber,  3  Cow.,  272. 
The  general  ownership  of  the  property  being 
in  abeyance,  suspended,  during  the  life  of  the 
execution,  and  waiting  to  be  communicated  to 
the  purchaser  at  the  sheriff's  sale.  The  goods 
are  in  the  custody  of  the  law,  and  the  defend- 
ant cannot  replevy  them,  nor  can  the  real 
owner,  if  they  were  levied  upon  while  in  the 
defendant's  possession,  unless  the  defendant 
held  them  as  his  agent  or  servant;  the  posses- 
sion of  the  agent  or  servant  *being  in  [*35 1 
judgment  of  law,  the  actual  possession  of  the 
principal  6r  owner.  Thomson  v.  Button,  14 
Johns.,  84;  Gardner  v.  Campbell,  15  Id.,  401; 
Hartwellv.  Bissell,  17  Id.,  128;  Clark  v.  Skin- 
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ner,  20  Id.,  465;  Hall  v.  luttle,  2  Wend.,  478. 
The  sheriff  sells  not  his  property,  but  the 
property  right  or  interest  which  the  defendant 
in  the  execution  has  in  the  goods,  be  that  right 
or  interest  what  it  may.  It  is  in  virtue  of  his 
office,  as  a  minister  of  the  law,  and  the  respon- 
sibilities which  he,  as  such  officer,  has  in- 
curred or  assumed,  which  authorizes  him  to 
sue.  If  the  sheriff  levy  on  the  goods  of  A 
which  he  had  pawned  or  pledged  to  B  as  se- 
curity for  a  debt,  A  has  the  general  property, 
B  the  special  property,  and  the  sheriff  the  le- 
gal property,  if  I  may  so  term  it,  which  is  para- 
mount to  both;  and  this  is  property  enough  to 
answer  the  requirement  of  the  law,  that  the 
plaintiff  shall  state  in  his  declaration,  that  the 
goods  or  chattels  sued  for  are  his  property. 
Whilst,  however,  the  law  thus  completely  and 
effectually  takes  away  from  the  defendant  all 
power  and  control  over  the  property  levied 
upon,  it  is  not  unmindful  of  his  rights  and  in- 
terests. If  the  property  taken  is  sufficient  to 
satisfy  the  execution,  the  defendant  is  fully  re- 
leased from  all  further  claims  of  the  plaintiff 
upon  him;  the  judgment  is  declared  to  be  ex- 
tinguished. Ex parte  Lawrence,  4  Cow.,  417; 
Jackson  v.  Bowen,  7  Id.,  13.  The  sheriff,  then, 
being  in  possession  of  the  goods,  and  liable  to 
the  judgment  creditor  to  the  amount  of  the 
execution  if  the  value  of  the  goods  amount  to 
so  much,  he  at  his  peril  must  take  care  that 
the  property  is  safely  kept  or  secured,  that  it 
may  be  forthcoming  at  the  day  of  sale.  He 
may  take  the  goods  into  his  own  exclusive  pos- 
session, may  leave  them  with  the  defendant  in 
the  execution,  or  if  unwilling  to  trust  him, may 
put  them  into  the  hands  of  another  called  a  re- 
ceiptor,  to  keep  for  him.  I  have  never  heard 
of  an  instance,  where  the  sheriff  has  com- 
mitted such  a  trust  to  an  insolvent;  he  always 
selects  a  person  abundantly  able  to  respond  to 
him  the  value  of  the  goods.  Such,  I  have  no 
doubt,  has  been  the  uniform  practice  with 
sheriffs  and  constables  in  this  State.  In  deliv- 
ering the  goods  to  the  receiptor,  he  parts  with 
352*]  the  control  over  and  ^possession  of 
them,  until  the  day  of  sale,  and  if  he  has  re- 
served the  right,  he  may  take  them  at  any  time 
before  the  sale.  If  the  receiptor  does  not  pro- 
duce them  on  the  day  of  sale,  he  is  responsible 
to  the  sheriff,  to  the  full  value  of  the  goods. 
Whittier  v.  Smith.  11  Mass.,  211;  Spencer  v. 
Williams,  2  Vt. ,  209.  Responsible,  as  some  of 
the  cases  say,  only  for  gross  negligence,  upon 
the  ground,  that  he  is  considered  as  the  mere 
servant,  agent  or  naked  bailee  of  the  sheriff. 
Barker  v.  Miller,  6  Johns.,  195;  Brown  v.Uook, 
9  Id.,  361;  Edson  v.  Weston,  7  Cow.,  278;  Nor- 
ton v.  People,  8  Id  ,  137;  Phillips  v.  Hall,  8 
Wend.,  614.  He  has  also  been  considered  as  a 
surety  for  the  defendant,  that  the  property 
shall  be  produced  at  the  sale,  or  that  the  mon- 
ey shall  be  paid,  Dillenback  v.  Jerome,  7  Cow., 
300;  and,  in  that  character,  is  the  receiptor 
considered  by  Mr.  J.  Nelson,  in  the  opinion  by 
him  delivered  in  the  case  at  bar.  If  surety, 
then  he  is  responsible  at  all  events,  for  all  cas- 
ualties that  may  happen  to  the  property;  while 
a  mere  servant  or  naked  bailee  is  answerable 
only  for  gross  neglect.  In  Mass.,  he  has  been 
considered  as  a  mere  servant.  Ludden  v.  Leav- 
itt.  9  Mass.,  104;  Bond  v.  Padelford,  13  Id., 
394,  and  yet  has  he  been  permitted,  in  the 
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courts  of  that  State,  to  maintain  trespass  or 
trover  for  the  goods  taken  from  him.  Water- 
man v.  Robinson,  5  Mass.,  303;  Eaton  v.  Lynde, 
15  Id.,  242, while  the  universal  doctrine  has  al- 
ways been,  that  the  servant  or  agent  could  not 
sue;  the  right  of  action  being  with  the  master 
or  principal,  and  no  one  else.  The  decisions, 
in  our  own  courts,  seem  to  be  as  much  in  con- 
flict with  each  other,  as  are  those  in  the  courts 
of  Mass. 

It  cannot  be  denied  that  a  receiptor  may 
sometimes  be  regarded  as  a  mere  servant,  with- 
out any  right  of  action;  as  where  the  sheriff 
levies  on  a  flock  of  sheep, and  applies  to  a  farm- 
er to  keep  them,  and  the  farmer  agrees  to  keep 
them,  without  any  positive  obligation  or  prom- 
ise that  he  will  redeliver  them  on  any  particu- 
lar day;  here  the  farmer  is  as  the  mere  servant 
or  naked  bailee  of  the  sheriff,  and  is  responsi- 
ble only  for  fraud  or  gross  neglect  which  is  ev- 
idence of  fraud.  But  if  the  farmer  gives  a  re- 
ceipt, therein  promising  *to  produce  [*353 
the  sheep  on  a  given  day,  he  then  loses  his 
character  of  servant  or  naked  bailee,  becomes 
responsible  for  the  delivery  of  the  sheep,  and 
assumes  thereby  upon  himself  all  casualties 
which  may  occur;  he  is  answerable  for  any 
negligence.  Harris  v.  Smith,  3  Serg.  &  R.,  20; 
Poole  v.  Symonds,  1  N.  H.,  292.  293.  "It  is," 
as  Ch.  J.  Holt  said  in  the  case  of  Uoggs  v.  Ber- 
nard, 2  Ld.  Raym.,  918,  "an  obligation  which 
arises,  ex  mandato.  It  is  what  we  call  in  En- 
glish, an  acting  by  commission;  and  if  a  man 
acts  by  commission  for  another  gratis,  and  in 
executing  the  commission  behaves  himself  neg- 
ligently, he  is  answerable. "  "The  reasons  are, " 
continues  the  judge,  in  page  919,  "first,  be- 
cause in  such  a  case,  a  neglect  is  a  deceit  to 
the  bailor.  For  when  he  entrusts  the  bailee 
upon  his  undertaking,  he  has  put  a  fraud  upon 
him  by  being  negligent,  his  pretense  of  care 
being  the  persuasion  that  induced  the  plaintiff 
to  trust  him;  and  a  breach  of  trust  undertaken 
voluntarily  will  be  a  good  ground  for  an  ac- 
tion." 1  Roll.  Abr,  10;  2  Hen.  VII.,  11.  a 
strong  case  to  this  matter.  There  the  case  was 
an  action  against  a  man  who  had  undertaken 
to  keep  an  hundred  sheep,  for  letting  them  be 
drowned  by  his  default;  and  then  the  reason 
of  the  judgment  is  given,  because  when  the 
party  has  taken  upon  him  to  keep  the  sheep, 
and  afterwards  suffers  them  to  perish  in  his  de- 
fault; inasmuch  as  he  has  taken  them  and  ex- 
ecuted his  bargain,  and  has  them  in  his  custo- 
dy, if  after,  he  does  not  look  to  them,  an  ac- 
tion lies.  For  here  is  his  own  act,  to  wit:  his 
agreement  and  promise,  and  that  after  being 
broken  on  his  side,  shall  give  a  sufficient  cause 
of  action.  But  secondly,  it  is  objected,  that 
there  is  no  consideration  to  ground  this  prom- 
ise upon  and,  therefore,  the  undertaking  is 
but  nudum  pactum.  But  to  this,  I  answer, 
that  the  owners,  trusting  him  with  the  goods, 
is  a  sufficient  consideration  to  oblige  him  to  a 
careful  management.  Again,  in  page  920, 
there  has  been  a  question  made:  If  I  deliver 
goods  to  A  and,  in  consideration  thereof,  he 
promises  to  redeliver  them,  if  an  action  will 
lie  for  not  redeliveringthem;  and,  in  Yelv.,  4, 
judgment  was  given,  that  an  action  will  lie. 
But  that  *judgment  was  afterwards  [*354 
reversed,  and  according  to  that  reversal,  there 
was  judgment  afterwards  entered  for  the  de- 
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fendant  in  the  like  case.  Yelv.,  128.  But 
those  cases  were  grumbled  at,  and  the  reversal 
of  that  judgment,  in  Yelv.,  4,  was  said  by  the 
judges  to  be  a  bad  resolution;  and  the  contrary 
to  that  reversal  was  afterwards  most  solemnly 
adjudged,  in  2Cro.,  667,  in  the  K.  B.,  and  that 
judgment  affirmed  upon  a  writ  of  error." 

Jones,  in  his  treatise  on  Bailments,  54,  says: 
"It  is  almost  needless  to  add, that  a  mandatary 
as  well  as  a  depositary,  may  bind  himself  by 
special  agreement  to  he  answerable  even  for 
casualties."  Judge  Story,  in  his  excellent  treat- 
tise  on  Bailments,  page  22,  says,if  a  depositary 
should  specially  contract  to  keep  safely,  he 
might  be  liable  for  ordinary  negligence,  al- 
though the  law  would  otherwise  hold  him  lia- 
ble only  for  gross  negligence.  Upon  this 
ground,  Southcote's  case,  4  Co.,  83  b;  1  Inst., 
89  a,  b,  may  perhaps  be  maintained  to  be  good 
law;  and  is  not  liable  to  the  objection  made 
against  it  in  Coggs  v.  Bernard.  If,  indeed,  it 
proceeded  upon  the  ground  asserted  by  Ld. 
Coke,  that  a  bailment  upon  a  contract  to  keep 
and  to  keep  safely  is  the  same  thing,  it  is  cer- 
tainly not  law,  and  was  overruled  in  Coggs  v. 
Bernard.  But  from  the  report,  it  would  seem 
that  the  bailment  was  there  to  keep  safe;  and 
if  so,  then  upon  the  special  contract  the  party 
might  have  been  held  responsible,  although  he 
could  not  otherwise  be  so  held  by  the  general 
law.  This  was  the  doctrine  maintained  by  all 
the  judges  in  the  case  of  Coggs  v.  Bernard, 
which  case  proceeded  mainly  upon  that  ground ; 
and  in  a  later  case,  Kettle  v.  Brom»ell,  Willes, 
118,  121,  the  same  distinction  was  adopted  by 
the  court;  and  it  was  held,  that  if  a  depositary 
should  accept  to  keep  safely,  he  would  be  re- 
sponsible for  losses  by  robbery  or  theft,  al- 
though not  otherwise  responsible  upon  the 
general  principles  of  law.  And  again,  in  page 
48,  he  refers  to  the  saying  of  Ld.  Coke,  "for 
if  goods  are  delivered  to  one  to  be  kept  and  to 
be  safely  kept,  it  is  all  one  in  law."  Hence  he 
concludes  that  if  goods  are  delivered  to  a  man 
to  be  safely  kept,  and  afterwards  those  goods 
are  stolen,  this  shall  not  excuse  him,  because 
355*]  *by  the  acceptance  he  undertook  to 
keep  them  safely  and,  therefore,  he  must 
keep  them  at  his  own  peril.  But  if  goods 
are  delivered  to  him  to  keep  as  he  would 
keep  his  own,  then,  if  they  are  stolen  from 
him  without  his  default  or  negligence,  he 
shall  be  discharged.  Co.  Litt.,  89  b.  And  he 
recommends  on  this  account  to  those  who  re- 
ceive goods,  that  they  should  receive  them  in 
a  special  manner,  viz. :  to  be  kept  as  their  own, 
or  at  the  peril  of  the  owner.  An  agreement, 
such  as  is  made  in  the  case  in  bar,  being  a  pos 
itive  unqualified  promise  to  deliver  the  horses 
by  a  certain  day,  includes  the  obligation  to 
safely  keep  them,  for  if  the  receiptor  does  not, 
he  cannot  deliver,  and  makes  him  answer  even 
for  casualties.  In  Booth  v.  Wilson,  1  B.  &  Aid., 
59,  it  was  held,  that  a  gratuitous  bailee  might 
maintain  case  against  his  neighbor,  who  suf- 
fered his  fence  to  be  so  much  out  of  repair, 
that  the  bailor's  horse  in  a  dark  night  fell  from 
the  bailee's  field  into  the  other,  and  was  killed.: 
the  full  value  of  the  horse  was  recovered.  This 
recovery  was  based  upon  the  consideration, 
that  the  gratuitous  bailee  was  responsible  to 
the  bailor  for  a  redelivery  of  the  horse.  It  is  the 
fact  of  responsibility  which  decides  the  right 
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to  the  action  of  replevin.  See  Harrison  v.  Me 
Intosh,  1  Johns.,  385.  Mr.  J.  Fineux,  in  the 
Year  Books,  21  Hen.  VII.,  14,  pi.  23,  said  (and 
it  was  an  action  of  replevin  brought  by  a  bail- 
ee, for  aught  that  appears  upon  a  general  bail- 
ment): "In  this  case,  the  bailee  has  a  property 
in  the  thing  against  a  stranger,  for  he  is  charge- 
ble  to  the  bailor;  and  for  this  reason  he  shall 
recover  against  a  stranger  who  takes  the  goods 
out  of  his  possession."  The  power  and  con- 
trol which  the  sheriff  had  over  the  chattels,  he 
has  imparted  to  the  receiptor,  who  is  substi- 
tuted in  his  place,  as  far  as  the  possession  and 
control  of  them  are  concerned,  until  the  day  of 
sale.  The}7  are,  while  in  the  receiptor's  pos- 
session, as  much  in  the  custody  of  the  law,  as 
they  were  when  in  the  sheriff's  possession ;  and 
I  can  see  no  reason  why  the  receiptor  should 
not  have  the  protection  of  the  law,  and  be  au- 
thorized to  maintain  replevin,  so  that  he  may 
be  enabled  to  discharge  his  responsibilities  to 
the  sheriff,  as  well  as  that  the  sheriff  should 
have  such  protection  and  action,  to  enable  him 
*to  discharge  his  responsibilities  to  the  [*356 
judgment  creditor. 

It  has  been  held  that  replevin  cannot  be 
maintained  by  a  receiptor,  Perley  v.  Foster,  9 
Mass.,  114,  upon  the  ground  that  no  one  can 
maintain  that  action  but  he  who  has  property 
in  the  goods,  general  or  special,  and  possession, 
actual  or  constructive ;  Thompson  v.  Button, 
14  Johns.,  84;  Dunham  v.  Wyckoff,  3  Wend., 
281 ;  and  consequently,  as  is  urged,  the  re- 
ceiptor, not  having  either,  cannot  maintain  the 
action.  It  is  settled  law  that  a  receiptor  can 
maintain  trespass  against  any  person  who  tort- 
iouslv  or  unlawfully  takes  away  from  him  the 
chattels  in  his  possession.  Burrows  v.  Stod- 
dard,  3  Conn.,  160.  It  was  conceded  by  the 
counsel  in  the  case  of  Collins  v.  Butts,  and  ex- 
pressly admitted  and  stated  by  the  Chancellor, 
upon  authority,  13  Wend,,  143,  that,  in  an  ac- 
tion of  trespass,  a  bare  possession  is  sufficient 
to  enable  the  plaintiff  to  recover  against  a 
wrong  doer,  who  takes  the  property  out  of  his 
possession  without  authority.  Spencer,  </.,  in 
Hoyt  v.  Gelston,  13  Johns.,  151,  said  :  "  It  is  a 
general  and  undeniable  principle,  that  posses 
sion  is  a  sufficient,  title  to  the  plaintiff  in  an  ac- 
tion of  trespass  m  et  armis,  against  a  wrong- 
doer." 1  East,  244;  3  Burr.,  1568;  Willes,  221; 
Esp.  Dig.,  403.  "The  finder  of  an  article," 
adds  the  judge,  "may  maintain  trespass  against 
any  person  but  the  real  owner,  and  a  person 
having  an  illegal  possession  may  support  this 
action  against  any  person  other  than  the  true 
owner,"  citing  1  Ch.  PL,  168;  2  Saund.,  47  d. 
If  a  receiptor  can  maintain  trespass,  then  can 
he  maintain  replevin.  Ch.  J.  Savage,  in  Chap- 
man v.  Andrews,  3  Wend.,  242,  says:  "The 
doctrine  of  this  court  I  consider  as  settled,  that 
replevin  lies  for  such  a  taking  as  will  sustain 
an  action  of  trespass  de  bonis  asportatis."  In 
that  case,  he  adds,  "there  was  no  tortious  tak- 
ing, which  is  necessary  to  maintain  trespass  or 
replevin."  See,  to  the  same  point,  Bruen  v. 
Ogden,  6  Halst. ,  370.  And  again,  in  Dunham 
v.  Wyckoff,  3  Wend.,  281,  it  was  held  that  if 
the  plaintiff  has  the  right  to  take  possession  of 
the  chattel  at  pleasure,  he  can  maintain  tres- 
pass, and  that  replevin  and  trespass  in  such* 
cases  were  concurrent  remedies.  See,  also, 
*  Thompson  v.  Button,  14  Johns.,  86.  [*357 
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"That  the  receiptor  had  the  right  to  take  these 
horses  whenever  he  pleased,  is  clearly  estab- 
lished by  the  testimony ;  but  independent  of 
such  testimony,  it  has  been  expressly  adjudged 
that  a  receiptor  may  lawfully  take  the  chattel 
from  the  possession  of  the  defendant.  Bond  v. 
Padelford,  13  Mass.,  394.  The  receiptor  may 
,not  only  maintain  trespass,  but  he  may  also 
maintain  trover.  It  was  formerly  held  that  no 
one  could  maintain  trover  unless  he  had  both 
the  right  of  possession  and  right  of  property. 
Gordon  v.  Harper,  7  T.  R.,  12,  13;  but  it  is 
now  held  otherwise.  Any  person  may  main- 
•tain  trover,  from  whose  possession  the  chattel 
has  been  taken,  or  who  had  the  last  possession. 
Duncan  v.  Spear,  11  Wend.,  54;  Daniels  v. 
Ball,  Id.,  57,  in  n.  As  then  the  receiptor,  in 
the  case  at  bar,  was  bound  to  deliver  the  horses 
to  the  officer  by  the  time  specified  in  his  re- 
ceipt, he  could  not  justify  his  omission  in  do- 
ing so,  because  a  stranger  had  committed  a 
trespass  upon  him  in  taking  them  away.  It 
would  be  great  injustice  to  withhold  from  the 
; receiptor,  or  to  deny  to  him  the  power  of  the 
law,  to  regain  the  possession  of  the  goods  tort- 
.iously  taken  from  him,  and  yet  hold  him  re- 
sponsible to  the  officer  from  whom  he  received 
them.  "It  would,"  as  remarked  by  Ok.  J. 
Richardson,  in  Poole  v.  Symonds,  1  N.  H.,  294, 
"  be  repugnant  to  every  principle  of  justice, 
to  hold  him  responsible  as  a  bailee,  while  we 

-allow  him  only  the  rights  of  a  mere  servant. 
But  a  mere  servant  is  not  responsible  for  goods 
forcibly  taken  from  him ;  and  if  Poole  (the 
ireceiptor)  is  to  be  considered  as  employed  in 
that  character,  it  would  seem  to  be  a  good  de- 
fense to  any  action  Huntington  (the  sheriff) 
may  bring  against  him,  that  the  mare  was  taken 
•by  force  from  him,  by  the  debtor  or  any  other 
person  without  his  fault.  But  this  would  un 

•doubtedly  be  contrary  to  the  understanding  of 
the  parties,  and  might  defeat  the  very  object 

•  of  the  contract."  In  an  action  of  trespass  or 
trover,  the  receiptor  recovers  the  full  value  of 
the  goods  and  chattels  taken,  with  interest  or 
with  smart  money  as  the  case  may  be.  What 
reason  can  be  given  why  he  should  not  re- 

•cover  the  goods  themselves,  if  he  may  recover 
358*]  *their  value  ?  Of  what  avail  would 
the  recovery  of  the  value  of  the  property  be 
against  a  man  utterly  insolvent,  of  whom  not 
a  farthing  can  be  collected  on  execution  ?  And 
even  if  the  trespasser  be  a  man  of  substance,  of 
whom,  at  the  end  of  the  prosecution  the  value 
of  the  goods  could  be  collected,  there  is  no 
reason  nor  propriety  in  delaying  the  plaintiff 
in  the  execution  in  virtue  of  which  the  prop- 
•erty  was  levied  upon,  until  such  a  suit  can  be 
brought  to  a  close,  before  he  shall  receive  the 
fruits  of  his  judgment.  The  officer,  it  is  true, 
may  sue  the  receiptor,  but  the  same  delay  will 
follow.  The  judgment  creditor  may  sue  the 
.sheriff  or  proceed  against  him  by  attachment ; 
but  all  this  is  productive  of  vexation  and  de- 
Jay.  The  officer,  it  is  said,  may  maintain  re- 
.plevin  against  the  trespasser ;  this  is  also  true, 
for  the  unlawful  taking  is  an  injury  to  both 
the  receiptor  and  the  officer,  and  either  may 
maintain  the  action,  and  he  who  first  sues  has 
the  prior  right.  Flewellinv.  Reeve,  1  Bulst. , 

i  -69;  Ham.  Par.  to  Act.,  39,  40,  180;  2  Bl.  Com., 
•396;  Poole  v.  Symonds,  1  N.  H.,  294;  Story, 
Bail.,  74,  sec.  94,  and  81,  sec.  105.  Yet  he 
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may  decline  the  trouble  and  vexation  of  a  law- 
suit against  an  insolvent  trespasser,  subjecting 
himself  to  the  costs,  even  if  he  succeeds,  of 
his  own  attorney  and  counsel.  Being  satis- 
fied with  the  responsibility  of  his  receiptor,  he 
chooses  to  look  to  him  alone,  as  he  has  a  per- 
fect right  to  do.  All  which  trouble,  delay, 
vexation  and  expense  is  completely  obviated, 
by  the  receiptor 's  action  of  replevin;  the  goods 
are  immediately  put  in  his  possession  ;  he  de- 
livers them  to  the  officer ;  they  are  ready  at 
the  day  of  sale,  are  sold,  the  judgment  cred- 
itor receives  the  amount  of  his  demand,  and 
the  sheriff  and  the  receiptor  are  absolved  from 
all  responsibility. 

If  the  person  who  has  taken  the  goods  fias  a 
paramount  title,  that  is  a  good  defense  in  tres- 
pass, or  if  he  claims  under  one  having  a  para- 
mount title,  he  can  in  trespass  plead  that  mat- 
ter in  full  and  perfect  defense.  Demick  v. 
Chapman,  11  Johns.,  132;  Cook  v.  Howard,  13 
Johns.,  284.  So  in  an  action  of  trover,  the 
same  defense  can  be  successfully  interposed. 
Kennedy  v.  Strong,  14  Johns.,  131,  132;  Rotan 
*v.  FletcTter,  15  Johns.,  207;  and  so  in  [*359 
replevin.  The  real  owner  or  he  who  claims 
under  him  is  not  in  any  manner  prejudiced  in 
his  rights,  or  embarrassed  in  his  defense, 
whether  the  action  be  trespass,  trover  or  re- 
plevin. Plain  reason  and  sound  sense,  as  well 
as  the  authorities  cited,  give  to  the  receiptor 
the  action  of  replevin.  Many  other  cases 
might  be  cited  in  support  of  this  proposition  ; 
I  will,  however,  mention  but  a  few.  The  rule 
laid  down  by  Mr.  J.  Van  Ness,  in  Pangbum  v. 
Patridge,  7  Johns.,  143,  is  the  sound  and  sen- 
sible rule  on  the  subject.  He  says:  "This 
action  is  usually  brought  to  try  the  legality  of 
a  distress ;  but  it  will  lay  for  any  unlawful 
taking  of  a  chattel.  Possession  by  the  plaint- 
iff, and  an  actual  wrongful  taking  by  the  de- 
fendant, are  the  only  points  requisite  to  sup- 
port the  action;  and  none  of  the  cases  defining 
the  nature  of  the  action,  confine  it  specially  to 
the  case  of  a  chattel  taken  under  pretense  of  a 
distress.  The  old  authorities  are,  that  replevin 
lies  for  goods  taken  tortiously  or  by  a  tres- 
passer, and  that  the  party  injured  may  have 
replevin  or  trespass,  at  his  election."  The 
judge  cites  a  number  of  cases  in  support  of  his 
position,  and  then  adds,  "  similar  language  is 
held  in  many  of  the  modern  authorities  cited 
by  the  plaintiffs'  counsel  upon  the  argument, 
and  particularly  by  Baron  Gilbert,  Baron  Co- 
myns,  and  Ld.  Redesdale.  If  this  question  be 
considered  upon  principle,  it  is  proper  this  ac- 
tion should  be  maintainable  wherever  there  is 
a  tortious  taking  of  a  chattel  out  of  the  pos- 
session of  another."  If  this  case  is  considered 
as  law,  it  puts  an  end  to  the  case  at  bar.  The 
same  principles  have  been  recognized  and  re- 
iterated, by  J.  Platt  and  Ch.  J.  Spencer,  in 
Mitts  v.  Martin,  19  Johns.,  31,  32  ;  again  by  J. 
Platt,  in  Clark  v.  Skinner,  20  Johns.,  468;  and 
again  by  Ch.  J.  Savage,  in  Marshall  v.  Davis, 
1  Wend.,  111. 

It  was  objected  on  the  argument,  that  the 
horses  being  taken  from  Jacob  Coon's  posses- 
sion, they  were  not  taken  from  the  possession 
of  the  receiptor  ;  and  so  the  receiptor  could 
not  maintain  replevin.  The  evidence  is,  that 
Coon  kept  the  horses  for  the  receiptor,  who 
had  a  right  to  take  them  away  when  he  pleased. 

1127 


360 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1836- 


36O*]  They  were  constructively  *in  the  pos- 
session of  the  receiptor,  and  such  constructive 
possession  is  sufficient  to  maintain  trespass  or 
replevin.  Burrows  v.Stvddard,  3  Conn.,  160; 
V lark  v. Skinner,  20  Johns. ,469.  Notwithstand- 
ing the  horses  were  in  the  possession  of  Coon, 
they  were  still  in  the  custody  of  the  law.  Hart- 
well  v  Bissell,\l  Johns.,128;  they  were  in  the  le- 
gal possession  of  the  receiptor.  There  is  no 
such  absurdity  in  the  law,  as  permitting  prop- 
erty in  the  custody  of  the  law,  to  be  taken 
from  the  custody  of  the  law, to  be  put  into  the 
custody  of  the  law.  The  horses  were  wrong- 
fully taken  by  the  defendant  ;  they  were  tor- 
tiously  taken,  for  he  was  informed  before  he 
took  them  that  they  belonged  to  the  plaintiff; 
that  Solyman  Coon  had  levied  on  them,  and 
delivered  them  to  plaintiff,  who  had  receipted 
them  to  S.  Coon,  and  requested  J.  Coon  to 
keep  them. 

One  word  as  to  the  plain  justice  of  this  case, 
and  the  rights  of  the  parties  who  are  really  in- 
terested therein.  The  suit  is  in  form  Miller  v. 
Advil,  but  in  substance  Eliza  Coon  v.  Edwin  R. 
Ball.  E.  Coon  obtained  a  judgment  May  9, 
1828,  against  Jacob  Coon,  for  $201.12,  and  on 
the  same  day  execution  was  issued  thereon,  a 
levy  made  by  S.  Coon  the  constable  on  the 
horses  in  question,  and  they  were  advertised 
to  be  sold  ;  and  May  13  Miller  receipted  the 
property.  Seven  days  after  E.  Coon  bad  ob- 
tained her  judgment,  and  the  execution  was 
issued  and  levy  made,  and  after  the  giving  of 
the  receipt,  to  wit  :  May  16,  1828,  E.  R.  Ball 
obtains  a  judgment  against  the  same  defend- 
ant for  $51.17,  on  which  judgment  execution 
was  issued  on  the  31st  of  the  same  month  of 
May,  and  delivered  to  Adsit,  who  is  the  de- 
fendant in  this  suit,  and  who,  Jiane  3,  there- 
after, levied  on  the  same  horses.  That  E.Coon 
is  entitled  to  a  prior  right  of  satisfaction  out  of 
this  property  is  not  and  cannot  be  questioned. 
It  is  not  urged  or  pretended,  that  her  judg- 
ment is  not  for  an  honest  debt,  nor  but  that  the 
levy  by  S.  Coon  was  bona  fide,  for  the  pur 
pose  of  securing  that  debt,  and  not  to  protect 
the  property  of  the  debtor  from  his  other  cred- 
itors ;  nor  can  it  be  alleged  that  her  execution 
has  become  dormant  in  the  officer's  hands. We 
are,  therefore,  bound  to  consider  the  whole  a 
361*]  *fair,  honest,  bona  fide  transaction, 
and  her  execution  a  valid  and  effective  execu- 
tion. The  effect  of  the  judgment  of  the  Su- 
preme Court  is  to  take  away  from  her.her  con- 
ceded prior  right  to  satisfaction,  and  giving  it 
to  the  junior  execution.  To  this  I  cannot  as 
sent. 

The  learned  judge  who  delivered  the  opin 
ion  of  the  Supreme  Court  in  this  case  says, 
"the  defendant  (the  second  constable)  might 
no  doubt  have  taken  judgment  returno  haben- 
do,  and  repossessed  himself  of  the  property  on 
the  execution."  This,  to  my  mind  is  not  quite 
so  clear.  The  property  in  the  hands  of  the  re- 
ceiptor is  in  the  custody  of  the  law, or  as  some 
of  the  cases  say,  in  the  constructive  possession 
of  the  first  constable.  Who  has  the  better  right 
to  the  property,  the  first  or  second  constable  ? 
Can  there  be  a  doubt  on  this  subject  ?  The 
horses  being  in  the  legal  possession  of  the  first 
constable,  or  of  his  receiptor,  the  second  con- 
stable had  no  authority  to  meddle  with  the 
property.  What  pretense  of  claim  can  behave 
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to  demand  the  judgment  of  the  court  that  the 
horses  should  be  taken  from  the  first  consta- 
ble or  his  receiptor,  and  be  delivered  to  him  ?' 
I  do  not  understand  by  what  rule  of  law  it  is, 
that  the  junior  execution  in  this  case  has  a 
right  to  demand  and  take  property  under  levy 
upon  the  older  execution  ;  or  how  it  is  that 
the  second  constable  has  superior  rights  to  the 
first  constable, to  the  horses  which  the  first  con- 
stable had  first  levied  upon.  The  learned  judge 
proceeds:  "In  that  case  (»'.  e.,  in  case  of  a 
judgment  de  retorno  habendo)  he  (the  second 
constable)  must  have  sold  it  on  his  execution, 
and  all  beyond  paying  that  debt  and  costs- 
Amount  of  second  execution)  must  have  been 
returned  to  the  defendant  in  the  execution,  or 
paid  over  to  the  other  officer  (the  first  consta- 
ble). I  cannot  readily  perceive  from  whence- 
this  power  is  derived, for  certainly  I  know  not 
any  principle  of  law  which  authorizes  the  sec- 
ond constable  to  sell  property  under  levy  upon 
an  older  execution  by  the  first  constable:  there 
being  no  pretense  that  the  older  execution  is 
dormant,  or  that  the  first  constable  has  lost  his 
lien  on  the  property;  much  more  difficult  is  it 
for  me  to  understand  by  what*author-  [*362 
ity  the  second  constable  will  be  justified  in  pay- 
ing over  to  the  first  constable  the  excess,  after 
satisfying  the  second  execution, when  the  man- 
date in  the  writ,  and  an  express  positive  stat- 
ute direct,  that  the  excess  shall  be  paid  to  the 
defendant  in  the  execution,  Laws  of  1824,  p. 
287,  sees.  14,  16,  in  all  cases  where  property 
has  been  rightfully  sold  under  execution.  The 
judge  further  remarks  :  "  It  is  clear,  if  the. 
constable  holding  the  other  execution  (mean- 
ing the  first)  had  brought  the  replevin,  the- 
measure  of  damages  against  him  would  have 
been  the  amount  of  the  execution  and  costs  in 
the  hands  of  the  defendant  (the  second  con- 
stable), because,  at  most,  it  would  only  have  a 
preference,  and  anything  beyond  that  amount 
would  belong  to  the  other  officer  (the  first  con- 
stable). When,  how  and  in  what  manner  the 
second  execution  had  a  preference  over  the 
first,  the  case  does  not  state  ;  and  I  cannot  as- 
sume the  fact,  that  the  second  execution  has 
a  preference,so  long  as  the  law  is, that  the  old- 
est execution  first  levied  has  the  preference.. 
The  first  execution  must  be  first  satisfied,  and 
after  that,  what  may  be  left  equitably  belongs 
to  the  second  execution.  If  the  first  execution 
is  levied  on  only  one  article,  which  produces 
more  than  enough  to  satisfy  the  first  execu- 
tion, the  second  constable  has  no  claim  at  law 
upon  the  excess;  it  must  by  statute  be  paid  to 
the  defendant  in  the  execution;  but  if  the  first 
levy  be  on  a  number  of  articles,  and  a  sale  of 
a  part  of  them  satisfy  the  rirst  execution,  the 
residue  of  the  articles  may  be  made  liable  by  a 
levy,  to  satisfy  the  second  execution.  But  how 
has  the  first  execution  lost  its  preference  so 
that  it  fs  entitled  only  to  the  excess,  after  sat-  - 
isfying  the  second  execution  ?  How  is  that 
officer  to  get  it  ?  By  suit  ?  If  the  second  con- 
stable pleads  payment  of  it  to  the  defendant 
in  the  execution,  pursuant  to  the  statute,  that 
is  a  perfect  defense  to  the  suit.  But  further, 
the  opinion  proceeds  :  "  I  consider  the  pres- 
ent plaintiff  (the  receiptor)  in  as  good  a  situa- 
tion as  the  constable,  so  far  as  the  amount  of 
the  recovery  is  concerned.  He  stands  as  the 
receiptor  or  surety  to  him  of  the  property, and 
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as  such  is  responsible  for  it.  It  would,  there- 
fore, be  idle  to  draw  the  money  out  of  his 
363*]  hands,  for  the  sake  of  paying  *it  over 
to  the  officer."  I  presume  this  suggestion  is 
made  upon  the  assumption  that  the  second 
constable  could  have  claimed  of  the  receiptor 
the  value  of  the  whole  property  replevied;  the 
second  constable,  in  fact,  by  direction  of  the 
judge  in  the  court  below,  recovered  a  verdict 
to  the  value  of  the  whole  property.with  rising 
2|  years'  interest,  amounting  in  all  to  $118.66: 
but  he  remitted  all  damages, beyond  the  amount 
of  his  execution  and  interest  and  fees. It  would, 
indeed,  have  been  an  idle  operation,  for  the 
second  constable  to  have  collected  the  whole 
amount  of  the  verdict,  merely  for  the  purpose 
of  paying  the  excess  over  to  the  first  constable, 
even  if  he  had  a  right  by  law  to  make  such  pay- 
ment. Now,  this  suggested  mode  of  proceed- 
ing must  have  arisen  from  a  belief  that  all  the 
property  levied  upon  was  sufficient  to  satisfy 
both  executions  ;  for  the  judge  adds  :  "  If  he 
(i.  e. ,  the  first  constable)  gets  the  money  on  the 
execution,  it  is  all  that  concerns  him  :"  when 
the  fact  is  directly  the  contrary,  the  oldest  ex- 
ecution being  for  $201.12,  and  the  whole  value 
of  the  property  taken  is  proved  to  be  worth 
only  $100.  The  whole  of  this  property  belongs 
to  the  first  execution  ;  but  by  the  judgment  of 
the  court,  the  second  execution  Jmust  be  first 
satisfied,  and  the  second  constable  has  taken 
his  judgment  for  $51.17,  with  interest  from 
May  28, 1828,  together  with  his  fees;  and  had  he 
collected  the  whole  verdict,  the  balance  only, 
according  to  the  opinion  of  the  Supreme  Court, 
would  have  been  to  be  paid  over  to  the  first  con- 
stable.This  payment  the  second  constable  could 
not  according  to  law  make  and,  consequently, 
the  first  execution  entitled  to  the  whole  would 
receive  nothing,  and  the  second  execution  en- 
titled to  nothing  would  be  fully  paid,  and  the 
balance  paid  to  the  defendant  in  the  execution. 
Money,  it  is  true,  may  be  levied  upon,  but  the 
highest  tribunal  in  our  land,  approved  by  the 
Supreme  Court  of  this  State,  has  decided  that 
the  money,  the  excess  in  the  constable's  hands 
is  not  the  defendant's,  and  cannot  be  levied 
upon  as  his.until  it  is  paid  over  to  the  defend 
ant  in  the  execution.  Turner  v.  Fendall,  1 
Or.,  117;  Duboisv.Dubois,  6  Cow..  494. 
364*]  *I  cannot,  by  my  vote,  sanction  such 
manifest  wrong  and  palpable  injustice  as  will 
be  done  if  this  judgment  is  suffered  to  stand. 
No  executive  officer,  or  any  other  person  who 
acts  under  or  in  aid  of  such  officer,  should  be 
injured  or  subjected  to  hazard  or  loss  for  any 
act  done  in  the  legitimate  performance  of  duty. 
The  plaintiff  in  the  court  below  was  improper- 
ly nonsuited,  and  the  assessment  of  the  value 
of  the  property  in  favor'of  the  defendant,  pur- 
suant to  the  directions  of  the  judge,  is  against 
law.  The  judgment  of  the  Supreme  Court, 
affirming  those  proceedings,  should,  therefore, 
be  reversed. 

By  Senator  Mack.  The  question  in  this 
case  is,  whether  the  plaintiff,  as  receiptor  of 
the  property  had  or  had  not  such  an  interest 
in  it  as  would  entitle  him  to  maintain  an  ac- 
tion of  replevin  against  a  party  who  took  the 
property  after  he  had  become  liable  for  its  de- 
livery. 

The  reported  cases  furnish  but  one  decision 
in  the  courts  of  this  State,  which  has  a  bearing 
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upon  the  present  case,  viz. :  that  of  Dillenback 
v.  Jerome, 7  Cow.,  294, which  has  been  rendered 
familiar  to  the  members  of  this  court  during 
the  discussion  of  this  case.  This  decision,  had 
before  the  adoption  of  the  Revised  Statutes, 
was  not  based  upon  the  law  as  acknowledged 
to  exist  in  this  State,  but  relies  for  its  support 
principally  upon  the  decisions  in  the  courts  of 
Massachusetts,  where  it  is  held  that  a  receiptor 
is  but  the  naked  bailee  or  servant  of  the  officer; 
and  of  course,  if  a  just  analogy  prevails  in 
their  laws  and  practice,  is  responsible  only  for 
due  care  and  diligence  in  the  safe  keeping  of 
the  property  submitted  to  his  care. 

But,  in  the  case  of  Dillenback  v.  Jerome,  the 
learned  Chief  Justice  observes:  "The  officer 
who  levies  upon  goods  may  also  maintain  an 
action  against  any  person  who  becomes  respon- 
sible for  the  safe  keeping  and  delivery  of  them 
on  demand,  or  at  a  specific  time  and  place." 
Such  is,  indeed,  the  principle  established  in  thia 
State,  so  clearly,  I  believe,  that  I  shall  not  be 
required  to  support  it  by  authorities.  An  of- 
ficer may  not  only  maintain  an  action  against 
a  receiptor,  but  when  the  undertaking  is  such 
as  in  the  present  *case,  it  will  be  no  de-  [*365 
fense  for  the  receiptor  that  he  has  used  due 
care  and  diligence  in  the  safe  keeping  of  the 
property,  and  that  it  has  been  taken  or  with- 
held from  his  possession  violently,  fraudulent- 
ly or  illegally.  While  a  receiptor  is  thus  held 
responsible,  it  would  (and  I  speak  it  with  great 
deference  to  the  opinions  of  those  learned 
judges  who  hold  otherwise)  be  the  refinement 
of  technicality  to  deny  him  that  degree  of  in- 
terest in  the  property  which  will  entitle  him 
to  the  protection  of  the  law  against  any  wrong- 
doer by  whos§  acts  he  is  prevented  from  ful- 
filling his  legal  undertaking.  Would  it  not,  in- 
deed, be  gross  injustice  to  hold  him  strictly  re- 
sponsible on  the  one  hand,  and  on  the  other  to 
deny  him  the  means  of  protection  or  remedy  ? 
The  imperious  mandate  of  the  law,  and  not  the 
vague  authority  of  precedent,  can  alone  justify 
the  establishment  or  sanction  of  a  principle  so 
much  at  variance  with  what  I  conceive  to  be 
the  rule  of  justice  and  sound  public  policy. 

We  are  told  in  one  of  the  Massachusetts, 
cases,  14  Mass.,  217,  that  "there  is  no  third 
species  of  property  ;"  and  in  Dillenback  v.  Jer- 
ome,! Cow.,  297,  that  "property  is  either  ab- 
solute or  special."  But  may  not  more  than  one 
person  have  a  special  property  in  the  same 
thing,  and  may  not  such  several  persons  have 
different  qualities  and  degrees  of  interest  ?  The 
officer,  as  the  agent  of  the  law,  directly  re- 
sponsible to  the  party  in  whose  behalf  his  of- 
ficial powers  are  put  in  requisition,  has  a  spe- 
cial property  in  that  upon  which  he  has  right- 
fully levied,  which  entitles  him  to  reclaim  it 
when  wrongfully  taken  from  his  own  posses- 
sion, or  that  of  the  defendant,  with  whom  he 
may  leave  it  ;  and  the  receiptor  is  so  far  the 
servant  or  bailee  of  the  officer  as  to  preserve  to 
the  direct  agent  of  the  law,  that  degree  of  spe- 
cial interest  which  will  enable  him  to  recover 
the  property  when  wrongfully  taken  from  the 
possession,  actual  or  constructive,  of  his  re- 
ceiptor, and  the  latter  shall  neglect  or  refuse, 
or  be  incompetent,  to  procure  its  restoration. 
If  the  officer  thus  asserts  and  enforces  his  right 
against  the  aggressor,  he  has  made  his  elec- 
tion of  remedies,  and  the  receiptor  is  released 
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-366*]  from  his  responsibility.  If  *the  receipt- 
•or  is  held  to  his  original  responsibility,  he  has 
a  special  interest  in  the  property,  -wherever  it 
may  be  found,  to  the  extent  of  his  legal  liabil- 
ity. These  several  degrees  of  interest  cannot 
in  any  case  be  inconsistent  with  each  other ; 
but  in  my  opinion  it  harmonizes  with  justice 
and  sound  policy  that  they  should  exist  to- 

f  ether  and  be  legally  recognized  and  enforced, 
ndeed,  the  principle  is  acknowledged  in  this 
very  case,  in  the  opinion  delivered  in  the  Su- 
preme Court.  "  It  is  clear,"  says  the  learned 
judge,  "  that  the  officer  is  not  bound  upon  the 
levy  to  take  the  property  into  his  actual  cus- 
tody or  possession,  and  that  he  may  leave  it 
with  the  defendant,  or  any  other  person  upon 
such  terms  as  he  chooses  to  make,  being  him- 
self responsible  to  the  plaintiff  for  its  applica- 
tion upon  the  execution.  If  it  consists  of  live 
stock,  he  may  hire  an  agister  to  keep  it  ;  if 
merchandise,  a  warehouseman ;  if  unfinished 
manufactured  articles,  he  may  contract  with  a 
manufacturer  to  finish  them;  and  these  various 
persons  will  hold  the  same  relation  to  him 
which  they  would  in  their  different  occupations 
to  any  other  customer.  And  if  so,  there  can 
not  be  a  doubt,  that  if  an  injury  is  done  to  the 
property  by  a  wrong-doer,  while  thus  in  their 
possession,  upon  well  settled  and  familiar  prin- 
ciples they  could  maintain  an  action  upon  the 
strength  of  their  special  property."  Now,  if 
an  "  agister,"  a  "  warehouseman,"  or  a  "man- 
ufacturer," the  mere  servants  or  agents  in 
whose  care  articles  are  left  by  an  officer,  may 
maintain  an  action  for  injury  done  to  the  prop- 
erty while  in  their  possession,  "  upon  the 
strength  of  their  special  property,"  may  not  a 
receiptor,  whose  responsibility  is  higher  and 
less  equivocal,  maintain  an  action  by  virtue  of 
Jiis  special  property,  for  goods  which  he  has 
receipted,  and  which  have  been  taken  or  are 
withheld  by  a  wrong-doer  from  his  possession? 
And  if  so,  may  he  not  seek  and  obtain  his  rem- 
•edy  by  an  action  of  replevin. 

I  have  briefly  adverted  to  the  adverse  de- 
cisions, and  have  advanced  those  principles 
which  I  think  ought  to  govern  the  case.  I 
will  now  recur  to  the  Revised  Statutes,  which 
•cast  some  light  upon  the  question,  if  they  do  not 
clearly  decide  it  in  the  affirmative  of  my  posi- 
367*]  tion.  "Whenever  *any  goods  or  chat- 
tels shall  have  been  wrongfully  distrained,  or 
otherwise  wrongfully  taken,  or  shall  be  wrong- 
fully detained,  an  action  of  replevin  may  be 
brought  for  recovery  thereof,  and  for  the  recov- 
ery of  the  damages  sustained  by  reason  of  such 
unjust  caption  or  detention,  except  in  the  cases 
hereinafter  specified.  2R.  S.,  522,  sec.  1.  No 
replevin  shall  lie  at  the  suit  of  the  defendant  in 
-any  execution  or  attachment  to  recover  goods 
or  chattels  seized  by  virtue  thereof  unless  such 
goods  or  chattels  were  exempted  by  law  from 
such  execution  or  attachment;  nor  shall  a  re- 
plevin lie  for  such  goods  or  chattels  at  the  suit 
of  any  other  person,  unless  he  shall  at  the  time, 
have  a  right  to  reduce  into  his  possession  the 
.goods  taken.  Id  ,  sec.  5.  The  reservation,  in  this 
section  authorizes  "any  other  person"  than  the 
defendant,  who  has  "a  right  to  reduce  into  his 
possession  the  goods  taken,"  to  replevy  goods 
and  chattels  which  have  been  seized  by  virtue 
of  any  execution  or  attachment.  So,  again, 
by  section  7,  "An  affidavit  must  be  made  by 
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the  plaintiff  in  the  action,  or  some  one  in  his 
behalf,  stating  that  the  plaintiff  in  the  action 
is  the  owner  of  the  property  described,  or  that 
he  is  then  lawfully  entitled  to  the  possession 
thereof,"  etc.  If,  therefore,  the  statute  fur- 
nishes a  guide  and  authority  in  the  present 
case,  it  is  not  essential  to  determine  whether 
the  property  was  in  the  actual  possession  of  the 
plaintiff  at  the  time  of  the  taking,  upon  which 
the  Supreme  Court  appears  to  have  placed 
much  stress.  "  I  cannot,"  says  the  judge,  "dis- 
tinguish this  case  from  that  of  Dilknback  v. 
Jerome,"  in  which  he  says,  "  it  was  settled  that 
a  receiptor  to  the  officer  for  property  levied 
upon  by  execution,  that  it  might  be  forthcom- 
ing at  the  sale,  not  in  his  actual  possession, 
could  not  maintain  trover  for  a  wrongful  con- 
version of  the  same  ;"  "  the  property  was  not 
delivered  to  the  receiptor  in  fact,  but  left  with 
the  defendant  in  the  execution."  But  was  the 
property  "wrongfully  taken?"  and  had  the 
plaintiff  at  the  time  "  the  right  to  reduce  it  into 
his  possession;"  or  was  he  "  then  lawfully  en- 
titled to  the  possession  thereof?"  At  the  time 
the  defendant  took  the  property  in  question, 
he  found  it  in  the  hands  of  the  defendant  in 
the  execution  where  the  officer,at*least,[*368 
who  made  the  previous  levy  had  a  right  to 
leave  it.  He  was  informed  that  the  prior  levy 
had  been  made,  and  that  the  plaintiff  had  re- 
ceipted the  property  to  the  constable.  This 
officer  had  the  prior  lien,  of  which  he  could 
not  be  legally  deprived  during  the  life  or  until 
the  satisfaction  of  the  first  execution.  The 
property,  therefore,  was  "  wrongfully  taken  " 
by  the  defendant,  independent  of  what  may 
have  been  the  right  of  the  receiptor.  But  the 
receiptor  stood  for  the  time  being  in  the  place 
of  the  officer,  with  the  same  right  to  leave  the 
property  in  the  care  of  the  defendant  in  the  ex- 
ecution or  any  other  person ,  and  the  same  right 
"  to  reduce  it  into  his  possession."  He  had  by 
his  receipt,  in  the  nature  of  an  original  under- 
taking, for  a  consideration  acknowledged  to 
have  been  received,  namely:  the  property  in 
question,  obligated  himself  to  redeliver  the 
property  to  the  constable  on  a  day  specified,  or 
in  default  thereof  to  pay  the  debt  and  costs  of 
the  execution.  The  property  must,  therefore, 
in  construction  of  law,  have  been  delivered  to 
and  in  the  possession  of  the  receiptor,  or  his 
undertaking,  for  the  want  of  consideration, was 
void.  Such  is  the  testimony  of  the  case.  The 
witness,  Jacob  Coon,  testified  that  at  the  time 
of  the  second  levy,  "  witness  was  keeping  the 
horses  for  the  plaintiff,  as  he  informed  the  de- 
fendant at  the  time  ;  that,  at  the  time  of  the 
first  levy,  the  plaintiff  "  (who  lived  adjoining 
witness)  "  receipted  them  to  said  constable, 
and  requested  witness  -to  take  them  and  keep 
them,  and  use  them  enough  to  pay  for  pastur- 
ing, as  he,  plaintiff,  had  no  pasture  for  them;" 
that  "  plaintiff  had  a  right  to  take  them  from 
witness  whenever  he  pleased  ;"  and  that  he 
(the  witness)  "  told  the  defendant  at  the  time 
he  took  the  horses  that  they  belonged  to  the 
plaintiff  ;  that  Solyman  Coon,  the  aforesaid 
constable,  had  levied  on  them  and  delivered 
them  to  the  plaintiff,  who  had  leceiptod  them 
to  Solyman  Coon,  and  requested  witness  to 
keep  them."  Had  not  then  the  receiptor,  Ire- 
peat,  under  these  circumstances,  and  in  view 
of  his  legal  responsibility  to  the  officer,  the 
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•constructive  possession  of  the  property,  and 
at  that  time  and  at  all  times,  "  the  right 
to  reduce  it  into  his  actual  possession?"  If 
so,  then  that  right  vested  and  continued  in 
3($9*]  him  *during  the  existence  of  his 
liability  ;  he  could  not  be  devested  of  it  by 
the  act  of  any  trespasser  or  wrong-doer;  and 
toy  the  reservation  to  the  exception  in  section  5 
•of  the  statute,  he  could  enforce  that  right 
against  a  seizure  under  an  execution  by  an  ac- 
tion of  replevin.  The  statute,  therefore,  comes 
in  aid  of  reason,  and  favors  the  present  oppor- 
tunity for  this  court  to  establish  a. principle 
which  is  consistent  with  the  fundamental  rules 
•of  justice,  that  there  shall  be  no  wrong  without 
a  remedy — that  where  the  law  imposes  an  obli- 
gation, it  will  also  extend  its  protection.  With 
this  view  of  the  case,  I  must  vote  for  reversing 
the  judgment  of  the  Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
•voted  as  follows: 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  and  Senators  Armstrong,  J.  Beardsley, 
Beckwith,  Downing,  Fox,  Gfnffin,  J.  P.  Jones, 
Lacy,  Lawyer,  Loomis,  Lounsberry,  Mack,  Mai- 
son,  Powers,  Spraker — 16. 

In  the  negative — The  CHANCELLOR,  and  Sen- 
ators Hunter,  tiansevoort,  Tracy,  Wager,  Willes 
—6. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  aud  a  venire  de  novo 
awarded. 

Cited  in— 44  N.  Y.,  138 ;  74  N.  Y..  401 ;  19  Barb.,  399. 
481 ;  35  Barb.,  633 ;  33  How.,  Pr.,  185 ;  7  W.  Dig.,  263  ; 
32  Mich.,  179. 


ROWLEY,  Appellant, 

AND 

VAN  BENTHUYSEN,  Respondent. 

Practice — Appeal  does  not  Lie   from  Order  of 
Chancellor — Resting  in  Discretion. 

An  appeal  does  not  lie  from  an  order  of  the  Chan- 
cellor refusing  to  vacate  an  order  that  a  bill  be  taken 
pro  confesso,  and  that  the  defendant  have  leave  to 
put  in  an  answer. 

Cases  on  the  subject  of  reviewing  the  decisions  of 
subordinate  courts  on  questions  of  practice,  ques- 
tions resting  in  discretion,  granting  or  denying  in- 
terlocutory costs,  and  granting,  refusing,  continu- 
ing and  dissolving  injunctions,  examined  and  com- 
mented upon. 

Citations— 1  Ves.,  350;  1  Bro.  P.  C..  141 ;  1  Dow.  P. 
C..  270;  Sydney,  Appeals,  29,  n.;  12  Johns.,  500;  2 
Johns.  Ch.,  317  ;  2  Johns.  Gas.,  413;  2  Cai.  Cas.,  143, 
296 ;  4  Johns.,  510 ;  1  R.  L.,  1801,  p,  195,  sec.  8 ;  3 
Johns.,  566 ;  9  Johns.,  443 :  2  Wend.,  225 ;  3  Wend., 
573;  4  Wend.,  170,  173;  6  Cow.,  392;  7  Cow.,  362;  5 
Wend..  135;  2  Bro.,  P.  C.,  179;  10  Pet.,  286;  12  Johns., 
31 ;  3  Johns.,  566 ;  1  Greenl.,  149 ;  1  Web.,  183 ;  1  K.  L., 
132;  Const.  Art.,  5,  sec.  1;  2  R.  S.,  166,  art.  3;  505,  sees. 
78,  79. 

A  PPEAL  from  Chancery.  This  was  an  ap- 
J\.  peal  from  an  order  of  the  Chancellor  refus- 
ing to  vacate  an  order  that  the  bill  filed  in  this 
cause  be  taken  pro  confesso,  and  that  the  de- 
fendant have  leave  to  put  in  and  file  an  answer. 
The  bill  having  been  filed,  a  subpoena  to  ap- 
pear and  answer  was  served  in  Oct.,  1832;  the 
defendant  did  not  cause  his  appearance  to  be 
37O*]  *entered  until  Mar. ,  1833,  when  a  copy 

NOTE.— Practice — Appeal  from  orders— Ltes  when 
— Distinction  between  appealable  and  non-appealable 
orders.  See  Williamson  v.  Heyer,  4  Wend.,  170.note. 
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of  the  bill,  with  notice  of  an  order  to  answer 
in  forty  days,  was  served  upon  him.  The  time 
to  answer  was  enlarged,  first  by  the  assent  of 
the  complainant's  solicitor,  and  subsequently 
by  orders  obtained  by  the  defendant  until  Sep., 

1833,  when  the  last  order  having  expired,  an 
order  was  entered  taking  the  bill  pro  confesso. 
The  cause  was  noticed  for  hearing  at  the  sev- 
eral chancery  terms,  in  May,  Aug.  and  Oct., 

1834.  In  the  latter  term  the  hearing  was  post- 
poned until  Nov.  25,  to  afford  the  defendant 
an  opportunity  to  make  application  to  the  court 
to  vacate  the  order  taking  the  bill  as  con- 
fessed, and  for  leave  to  put  in  an  answer.    On 
the  day  to  which  the  hearing  was  postponed, 
application  was  accordingly  made  to  vacate, 
etc.,  which  was  denied  with  costs  on  the  same 
day  the  cause  was  heard  on  the  bill  and  a  final 
decree  made.  Dec.  12,  the  defendant  prepared 
papers  for  a  renewal  of  his  motion  to  vacate, 
etc.,  which  was  made  and  heard  in  Jan.,  1835, 
and  again  denied  with  costs.     From  the  last 
order  of  the  Chancellor  the  defendant  appealed. 

The  appeal  having  been  dismissed,  on  the 
ground  that  the  order  of  the  Chancellor,  refus- 
ing to  vacate,  etc.,  was  not  a  proper  subject  of 
appeal,  it  is  unnecessary  to  state  the  excuses 
offered  by  the  defendant  for  suffering  the  bill 
to  be  taken  pro  confesso,  or  the  defense  which 
he  alleged  to  exist  and  which  he  prayed  per- 
mission to  put  in.  The  case  here  was  argued 

by. 

Mr.  B.  F.  Butler.  Atty-Gen.  of  the  U.  S., 
for  the  appellant. 

Mr.  S.  Stevens,  for  the  respondent. 
The  following  opinion  was  delivered  by, 

Mr.  Justice  Bronson.  The  first  question 
to  be  considered  in  this  case  is,  whether  the 
court  ought  to  entertain  the  appeal.  The  more 
regular  course  would  have  been  for  the  re- 
spondent to  have  made  a  direct  motion  to  dis- 
miss the  appeal;  but  the  question  has  been  dis- 
cussed by  the  counsel  for  both  parties,  and  it 
is  proper  that  it  should  be  decided. 

*The  order  of  the  Chancellor  did  not  [*37 1 
directly  touch,  although  in  its  consequences  it 
might  affect  the  merits  of  the  controversy.  It 
was  not  made  upon  the  right  of  the  parties  as 
disclosed  in  the  pleadings,  but  in  a  collateral 
manner  relating  to  the  course  of  proceeding  in 
the  cause.  In  short,  it  was  an  order  concern- 
ing the  practice  of  the  court,  and  upon  a  ques- 
tion addressed  to  the  mere  discretion  of  the 
Chancellor.  The  line  of  separation  is  not  al- 
ways very  strongly  marked  between  questions 
which  are  purely  of  a  discretionary  character, 
and  those  which  depend  upon  some  estab- 
lished principle  of  equity  jurisprudence.  And 
the  practice  and  principles  of  the  court  are  so 
intimately  connected,  that  it  may  sometimes  be 
difficult  to  determine  whether  a  particular  or- 
der should  be  regarded  as  disposing  of  the 
right  of  the  party,  or  merely  regulating  the 
course  of  proceeding  in  the  cause.  But  in  this 
cause  there  can  be  no  such  difficulty.  The 
order  was  not  made  upon  the  merits,  nor  was 
there  any  decision,  either  the  one  way  or  the 
other,  concerning  the  matter  of  controversy  be- 
tween the  parties.  The  appellant  had  suffered 
a  default  from  which  he  wished  to  be  relieved. 
His  first  motion,  as  was  conceded  on  the  argu- 
ment, was  very  properly  denied.  He  then  made 
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a  second  application,  which  was  also  denied; 
and  from  that  order  he  has  appealed.  The  ap- 
plication was  in  both  instances  addressed  to 
the  mere  discretion  of  the  Chancellery  and  on 
the  second  occasion  it  was  so  in  a  particular 
sense,  because  the  motion  had  once  already 
been  made  and  decided. 

For  one,  I  am  prepared  to  say  that  there  can 
be  no  appeal  where  the  decree  of  the  Chancel- 
lor does  not  directly  touch  the  merits  of  the 
controversy.  But  whatever  others  may  think 
of  this  rule,  there  is  no  precedent  for  sustain- 
ing this  appeal,  and  it  ought,  in  my  opinion,  to 
be  dismissed. 

It  has  been  argued  by  all  the  members  of 
this  court  who  from  time  to  time  have  ex- 
pressed an  opinion  on  the  subject,  that  an  ap- 
peal will  not  lie  from  every  special  order  made 
by  the  Chancellor  in  the  progress  of  the  cause; 
but  no  very  successful  effort  has  yet  been  made 
to  establish  any  general  rule  on  the  subject.  The 
372*J  cases,  however,  go  far  enough  to  *dis- 
pose  of  the  question  now  under  consideration; 
and  I  think  we  ought  not,  by  entertaining  this 
appeal,  to  afford  any  encouragement  for  try- 
ing a  similar  experiment  in  fufure. 

Costs  in  equity  do  not  always  follow  the  de- 
cree, as  they  do  in  most  cases  the  final  judg- 
ment at  law,  but  they  are  said  to  rest  in  the 
discretion  of  the  Chancellor.  It  has  for  this 
reason  been  doubted,  whether  an  appeal  would 
lie  for  costs  only,  even  where  the  question  re- 
lated to  the  general  costs  of  the  cause.  In 
Owen  v.  Griffiths,  1  Ves.,  Sr.,  250,  which  was 
an  appeal  from  a  decree  of  /.  Abney,  sitting 
for  the  Master  of  the  Rolls,  the  rule  was  re- 
cognized by  Ld.  Hardwicke,  though  he  took  a 
distinction  in  favor  of  the  appeal  in  that  par- 
ticular case.  In  Wirdnam  v.  Kent,  1  Bro.  Ch., 
141,  it  was  decided  by  the  House  of  Lords, 
that  an  appeal  would  not  lie  for  costs;  and  the 
Chancellor  said  that  the  case  in  Vesey  where 
the  appeal  for  costs  was  admitted,  was  upon 
an  apparent  mistake,  and  where  upon  motion 
before  enrollment,  the  minutes  of  the  decree 
(made  at  the  rolls)  would  have  been  altered. 
The  same  question  was  also  decided  in  1  Dow. 
Parl.  Cas.,  270,  and  may  be  regarded  as  final- 
ly settled  in  England.  Sydney,  Appeals,  29,  n. 
The  case  of  Travis  v.  Waters,  in  this  court,  12 
Johns. ,  500,  goes  very  far  to  establish  the  same 
doctrine.  And  in  Eaxtburn  v.  Kirk,  2  Johns. 
Ch.,  317,  which  was  decided  two  years  after- 
wards, the  Chancellor  says  :  "It  is  understood 
that  an  appeal  will  not  lie  merely  for  costs."  In 
the  late  revision  of  the  statutes,  appeals  from 
decrees  "  for  the  general  costs  of  the  cause" 
have  been  sanctioned.  The  revisers  mention 
as  a  reason  for  adopting  this  new  provision, 
that  "  in  many  cases  the  question  of  costs  has 
become,  from  the  length  and  expense  of  the 
proceedings,  the  most  important  point."  With- 
out stopping  to  inquire  whether  this  is  a  suffi- 
cient reason,  it  may  now,  I  think,  be  regarded 
as  settled,  that  an  appeal  will  not  be  enter- 
tained for  interlocutory  costs,  nor  would  it  lie 
for  the  general  costs  of  the  cause,  but  for  the 
express  provision  of  the  new  statute.  The  rea- 
son of  the  rule,  that  an  appeal  will  not  lie  from 
a  decree  merely  on  the  ground  that  costs  are 
either  given  or  denied,  is  very  material  to  the 
373*]  *present  inquiry.  The  review  is  not 
denied  because  the  party  may  not  be  preju- 
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diced  by  the  order,  but  for  the  reason  that  the 
question  of  awarding  or  refusing  costs  is  ad- 
dressed to  the  discretion  of  Chancellor.  It  de- 
pends on  no  settled  or  well  defined  rule  of  adju- 
dication, but  must  be  determined  upon  consid- 
eration of  all  the  facts  and  circumstances  of  the 
case,  including  events  which  have  transpired  ia 
the  progress  of  the  litigation,  and  which  cannot 
always  be  brought  to  the  notice  of  an  appellate 
court. 

In  Newkirk  v.  Willett,  2  Johns.  Cas.,  413,  and 
2  Cai.  Cas.,  296,  the  question  was  presented 
whether  an  appeal  would  lie  from  an  order 
dissolving  an  injunction,  but  it  was  waived  by 
the  court,  and  the  decree  affirmed  on  the  mer- 
its. In  Me  Vickar  v.  Wolcott,  4  Johns. ,  510,  it  was- 
held  that  an  appeal  would  lie  from  an  order  con- 
tinuing an  injunction,  and  awarding  costs  aft- 
er an  answer  denying  the  whole  equity  of  the 
bill.  Mr.  J.  Spencer,  who  delivered  the  opin- 
ion of  the  court,  relied  on  the  language  of  the 
statute,  which  provided  that  all  persons  ag- 
grieved by  any  order  or  decree  of  the  Court  of 
Chancery  may  appeal  from  the  same  or  any 
part  thereof  to  this  court.  1  R.  L.,  1801,  p. 
195,  sec.  8.  These  decisions  are  supposed  to- 
have  an  influence  upon  the  present  inquiry,  on 
the  ground  that  the  granting,  refusing,  con- 
tinuing and  dissolving  injunctions  are  said  to 
be  questions  addressed  to  the  discretion  of  the 
Chancellor.  I  cannot  admit  that  this  is,  in  all 
cases,  a  discretionary  power,  unless  it  can  be 
maintained  that  the  whole  jurisdiction  of  the 
Court  of  Chancery  is  of  that  character.  The 
means  of  administering  preventive  justice  by 
the  writ  of  injunction  constitute  a  large  and 
most  valuable  part  of  the  power  of  the  court. 
Bills  are  often  filed  for  no  other  purpose  than 
that  of  obtaining  the  benefit  of  this  writ;  and 
in  other  cases,  the  granting  or  refusing  it  may 
be  equivalent,  in  its  consequences,  to  a  direct 
decision  upon  the  whole  merits  of  the  litiga- 
tion. Indeed,  the  motion  to  grant  or  dissolve 
an  injunction  (except  in  cases  of  culpable  de- 
fault) is  always  made  upon  the  merits  of  the 
cause,  as  they  are  disclosed  in  the  pleadings- 
between  the  parties.  The  question  certainly  ia 
not  addressed  to  the  arbitrary  or  unlimited  dis- 
cretion *of  the  Chancelloi';  but  depends  [*374 
in  general  upon  settled  and  well  defined  prin- 
ciples— principles  which  have  been  established 
by  a  long  course  of  adjudication  in  courts  of 
equitj  :  and  the  Chancellor,  in  awarding  or  dis- 
solving an  injunction,  is  no  more  at  liberty  to 
depart  from  approved  precedents  than  is  the 
judge  who  presides  on  the  final  decision  in  a 
court  of  law.  The  appellant  can,  therefore, 
derive  no  aid  from  decisions,  that  an  appeal 
will  lie  from  an  order  dissolving  or  continuing 
an  injunction;  but,  on  the  contrary,  the  doubt 
which  formerly  existed  on  that  question,  goes- 
very  far  to  show  that  this  court  will  not  enter- 
tain an  appeal  where  the  order  complained  of 
rested  wholly  in  the  discretion  of  the  Chancellor. 

Appeals  from  the  surrogate  were  formerly 
regulated  by  the  same  language  as  appeals 
from  the  Chancellor.  In  Taylor  v.  Delancy,  2 
Cai.  Cas. ,  143,  it  was  held  that  the  surrogate 
had  a  discretionary  power  to  select  one  of  the 
next  of  kin  to  the  intestate  in  equal  degree, 
and' grant  administration  to  that  person  to  the 
exclusion  of  the  otjiers.  The  decree  of  the 
judge  of  probates,  confirming  the  order  of  the 
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surrogate,  was  affirmed  by  this  court.  Mr.  J. 
Spencer,  who  delivered  the  opinion  of  the  court, 
remarked  that  he  was  "  not  disposed  to  say 
that  there  may  not  be  cases  where  the  exercise 
of  a  discretionary  power,  in  an  unjust  and  il- 
legal manner,  would  not  be  re-examinable  and 
relievable  ; "  but  he  admits  that  this  was  a 
doubtful  question.  In  the  case  of  Huntington 
v.  Nicholl,  3  Johns.,  566,  the  Chancellor  had 
made  an  order  awarding  a  temporary  injunc- 
tion, and  also  an  order  for  the  examination  of 
the  guardians  of  an  infant,  as  witnesses.  An 
-appeal  was  taken  to  both  orders,  which  was 
-dismissed,  on  the  ground  that  there  was  no 
precedent  for  an  appeal  in  such  a  case.  In 
Buel  v.  Street,  9  Johns.,  443,  the  appeal  was 
from  an  order  of  the  Chancellor  directing  an 
attachment  against  the  defendants  for  a  con- 
tempt in  disobeying  a  writ  of  injunction.  All 
the  judges  agreed  that  there  were  a  class  of 
orders  made  by  the  Court  of  Chancery  from 
which  an  appeal  would  not  lie;  and  on  a  direct 
motion  for  that  purpose, the  appeal  in  this  case 
was  dismissed  by  the  unanimous  judgment  of 
•375*]  *the  court.  Mr.  J.  Spencer,  who  had 
been  disposed  to  go  as  far  as  any  of  his  breth- 
ren in  entertaining  jurisdiction  on  appeals, 
•called  this  a  practical  order,  and  concurred  in 
the  decision  on  that  ground.  Ch.  J.  Kent  re- 
marked, that  orders  of  one  kind  or  other  arise 
upon  every  material  step  taken  in  the  progress 
of  a  suit  in  chancery  ;  and  they  become  very 
frequent  and  numerous  in  a  cause  that  is  much 
litigated.  Many  of  these  orders  relate  to  the 
process  and  practice  of  the  court;  and  to  allow 
an  appeal  from  every  order  would  not  only  be 
absurd,  but  intolerably  oppressive.  Neither 
the  Constitution  nor  the  statute  organizing  this 
court  ever  contemplated  an  appeal  from  any 
decree  or  order  that  did  not  involve  a  decision 
upon  some  matter  touching  the  merits  of  the 
controversy;  for.  upon  every  appeal, the  Chan- 
cellor is  to  be  called  upon  to  assign  the  reasons 
for  his  decision.  If  we  examine  the  cases  and 
precedents,  we  shall  find  that  appeals  have 
never  been  sustained  upon  any  other  class  of 
orders.  He  added,  that,  by  sustaining  appeals 
to  the  extent  contended  for  in  this  instance, we 
should  not  only  draw  into  this  court  the  whole 
business  of  the  Court  of  Chancery,  before  it 
had  become  ripe  for  discussion  and  decision 
there  ;  we  should  not  only  render  the  voice  of 
that  court  mute  and  its  process  nugatory,  but 
we  should  destroy  ourselves.  This  court  would 
become  wholly  incompetent  to  dispatch  the  im- 
mensity of  business  which  would  flow  upon  it. 
Although  the  court  has  not  always  stopped 
to  consider  whether  the  appeal  should  be  dis- 
missed on  the  ground  of  jurisdiction  or  be  af- 
firmed on  the  merits,  the  decision  of  the  Chan- 
cellor has  in  no  case  been  reversed,  where  the 
matter  either  rested  in  his  discretion,  or  was  a 
mere  question  of  practice.  Nor  is  there  any 
adjudication  that  the  court  will  entertain  an 
appeal,  where  the  order  was  not  made  upon 
some  matter  directly  touching  the  merits  of  the 
controversy,  unless  the  case  of  Beach  v.  Bk.,  2 
Wend.,  225,  is  to  be  regarded  as  forming  an 
exception  to  the  rule.  In  that  case  the  Chan- 
cellor had  denied  with  costs  an  application  for 
the  re-examination  of  a  witness,  and  this  court 
refused  to  dismiss  the  appeal  without  looking 
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into  the  merits  of  the  question.  *When  [*376 
the  merits  were  afterwards  examined,  the  or- 
der of  the  Chancellor  was  affirmed.     3  Wend 
573. 

In  Williamson  v.  Hyer,  4  Wend.,  170,  an  ap- 
plication was  made  for  instructions  to  a  master 
in  relation  to  the  examination  of  a  witness  who 
had  refused  to  answer  certain  questions  put  to 
him  by  one  of  the  parties.  The  motion  was  de- 
nied. A  petition  for  a  rehearing  of  the  motion 
was  subsequently  presented  to  the  Chancellor 
and  denied  with  costs.  From  the  last  order  an 
appeal  was  brought,  which  was  dismissed  on 
motion  by  the  unanimous  judgment  of  this 
court.  Mr.  J.  Marcy  said  he  could  scarcely 
conceive  of  a  case  in  which  an  appeal  from  an 
order  of  the  Chancellw,  refusing  a  rehearing, 
ought  to  be  sustained.  Such  application  is  ad- 
dressed purely  to  the  discretion  of  the  Chancel- 
lor, and  strong,  indeed,  must  be  the  circum- 
stances in  such  a  case  to  induce  this  court  to 
sustain  an  appeal.  Ch.  J.  Savage  said  he  con- 
curred, and  especially  for  the  reason  that  if  the 
appeal  was  sustained,  the  statute  limiting  ap- 
peals from  interlocutory  orders  to  15  days 
would  be  evaded.  In  Chapman  v.Hammersley, 
4  Wend.,  173,  the  Chancellor  had  ordered  the 
property  which  was  the  subject  of  controversy 
to  be  sold,  and  the  money  brought  into  court 
to  abide  the  event  of  the  suit.  The  appeal  was 
dismissed  on  the  ground  that  the  order  was  not 
made  on  the  merits,  but  related  only  to  the 
preservation  of  the  property — it  did  not  dis- 
pose of  the  rights  of  the  parties. 

The  case  relied  on  by  the  appellant,  and  it  is 
the  only  one  which  has  any  bearing  in  his  fa- 
vor, is  that  of  Beach  v.  Bk.  on  the  motion  to 
dismiss  the  appeal.  It  is  proper,  therefore,  to 
see  what  were  the  facts  upon  which  that  case 
turned.  Mr.  J.  Marcy, who  delivered  the  lead- 
ing opinion,  said:  "We  are,  for  the  purpose  of 
deciding  this  motion,  to  assume  that  the  wit- 
ness, in  order  to  whose  re-examination  the  de- 
fendants applied  to  the  C/iancellor  to  have  the 
proofs  opened,  had  been  cross-examined  in  a 
proper  manner  to  draw  out  the  facts  which 
they  now  wish  to  prove  by  him ;  that  since 
publication  passed  in  the  cause  below,  he  has 
disclosed  under  oath  in  a  suit  at  law,  facts 
which  he  did  not  disclose  on  his  examination 
in  chancery,  *material  and  pertinent  to[*377 
the  defense  of  the  appellants  ;  and  that  a  sea- 
sonable application  was  made  for  his  further 
examination.  This  is  the  case  that  the  appel- 
lants declare  they  shall  present  to  us  on  the 
appeal,  and  until  we  investigate  its  merits,  we 
cannot  say  that  it  is  not  what  they  represent  it 
to  be."  It  must,  I  Ihink,  be  obvious  to  every 
one  that  there  is  a  marked  distinction  between 
that  case  and  the  one  now  under  consideration. 
In  that  case  there  had  been  no  default  on  the 
part  of  the  appellants — they  did  not  ask  the 
Chancellor  to  relieve  them  from  the  conse- 
quences of  their  own  negligence  ;  and  it  was, 
there  fore,  very  properly  said  by  the  judge.that 
the  application  was  no't  made  to  the  favor  of 
the  court  below.  He  added  :  "I  regard  it  as 
matter  of  right,  that  a  party  should  have  the 
full  benefit  of  any  defense  he  may  have  in  a 
court  of  equity,  which  he  has  not  waived  by 
his  acts,  or  forfeited  by  his  negligence."  In 
the  case  now  before  the  court,  the  appellant 
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was  in  default.  He  had  suffered  the  bill  to  be 
taken  pro  confess®,  and  a  decree  to  be  entered, 
and  then  applied  to  the  Chancellor  to  be  relieved 
from  the  consequences  of  his  own  negligence. 
He  did  not  go  into  court  demanding  a  right, 
but  to  ask  a  favor.  Whether  he  should  be  re- 
lieved or  not  was  purely  a  question  of  discre- 
tion. There  is  no  warrant  for  entertaining  an 
appeal  in  such  a  case,  and  a  precedent  of  that 
kind  would,  in  my  judgment,  be  one  of  most 
pernicious  tendency.  It  would  sanction  a  re- 
view in  questions  which  depend  upon  no  fixed 
principles  of  decision  ;  it  would  encourage  a 
litigious  spirit,  which  could  not  fail  to  over- 
whelm this  court  with  a  multitude  of  appeals; 
and  the  delays  and  expenses  of  a  chancery  suit 
would  become  a  most  intolerable  burden. 

The  Supreme  Court  exercises  a  superintend- 
ing jurisdiction  over  inferior  tribunals  in  cases 
vfheresicertiorarior  writ  of  error  will  not  lie,  by 
means  of  the  writ  of  mandamus.  But  that  writ  is 
never  awarded  to  control  the  court  below  where 
the  question  upon  which  it  has  passed  was  pure- 
ly one  of  discretion.  There  are  many  cases  in 
the  books  on  this  subject,  but  I  shall  only  refer 
to  a  few  which  are  much  like  the  one  under  con- 
3  7  8*]  sideration.  In  Ex  parte  *  Bacon,  6  Cow. , 
392,  the  C.  P.  of  St.  Lawrence  Co.,  had  set 
•aside  a  regular  default  against  the  defendant, 
on  the  ground  of  merits.  A  mandamus  to  the 
judges  requiring  them  to  vacate  the  order  was 
denied.  The  court  said:  "The  granting  or  re- 
fusing of  such  an  application  is  governed  by 
no  fixed  principles.  No  positive  rule  of  law 
has  been  violated  by  the  court  below;  nor  can 
we  fix  bounds  to  their  discretion  on  this  sub- 
ject." In  Ex  parte  Benson,  7  Cow.,  362,  the  C. 
P.  of  Oneida  had  quashed  an  appeal  on  a  mo- 
tion taken  by  default.  The  default  happened 
in  consequence  of  the  absence  of  the  attorney 
attending  another  court,  and  his  not  recollect- 
ing the  time  when  the  motion  was  to  be  made. 
On  showing  these  facts,  the  relator  applied  to 
the  C.  P.  to  open  the  default,  and  hear  the  mo- 
tion on  its  merits,  but  his  application  was  re- 
fused. A  motion  to  the  Supreme  Court  for 
a  mandamus  was  denied.  The  court  said: 
"Whether  the  Common  Pleas  would  open  the 
rule  or  not  upon  the  facts  disclosed  rested  en- 
tirely in  their  discretion — with  which  we  have 
nothing  to  do."  "Granting  this  motion  would 
be  a  precedent  for  reviewing  the  whole  non- 
enumerated  business  of  every  court  of  Common 
Pleas  in  the  State."  In  People  v.  8.  C.  ofN.  T., 
5  Wend.,  125,  Mr.  J.  Sutherland  defines  the 
discretion,  the  exercise  of  which  by  inferior 
tribunals  or  officers,  the  court  would  not  under- 
take to  regulate  or  coerce.  "It  is  that  discre- 
tion which  is  not  and  cannot  be  governed  by 
any  fixed  principles  or  rules."  This  is  a  most 
exact  definition  of  the  discretion  which  the 
Chancellor  was  called  upon  to  exercise  when 
the  appellant  attempted  to  excuse  his  default, 
and  asked  to  be  relieved  from  its  consequences. 
The  same  rule  prevails  elsewhere,  and  it  would 
be  an  anomaly  in  jurisprudence  if  an  appellate 
court  should  entertain  jurisdiction  for  the  pur- 
pose of  reviewing  the  proceedings  of  inferior 
tribunals  in  matters  confided  to  their  discretion. 
Preston  v.  Ferrard,  2  Bro.  P.  C.,  179;  Davis  v. 
Braden,  10  Pet.,  286. 

If  this  were  a  mere  question  of  expediency, 
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and  not  one  of  principle,  I  should  be  against 
entertaining  the  appeal.  No  *one  who  [*37i> 
has  been  much  conversant  with  courts  of  jus- 
tice can  fail  to  perceive  that  the  worst  conse- 
quences must  result  from  an  attempt  to  review 
the  decisions  of  the  Chancellor  on  mere  ques- 
tions of  practice;  especially  in  cuses  like  the 
present,  where  the  practice  of  the  court  is 
not  and  from  the  very  nature  of  the  case  can- 
not be  regulated  by  any  fixed  principles  of  ad- 
judication. The  parties  to  a  suit  in  equity  may 
now  appeal  from  any  decree  made  directly  on 
the  merits  of  the  controversy,  and  there  are- 
often  many  such  in  the  progress  of  the  cause 
before  it  reaches  a  final  determination.  If  to- 
these  we  superadd  appeals  from  orders  relating 
merely  to  the  course  and  practice  of  the  court, 
no  one  could  safely  apply  to  that  tribunal  for 
redress,  until  he  had  first  calculated  the  chances 
of  life  and  estimated  the  amount  of  his  re- 
sources. The  defendant,  whether  called  there 
justly  or  unjustly,  could  have  no  assurance  of 
a  more  speedy  release  than  that  which  termi- 
nates all  our  earthly  concerns.  To  say  nothing 
of  the  consequences  which  would  probably  re- 
sult to  this  court  from  entertaining  appeals  like 
the  one  now  under  consideration,  I  am  per- 
suaded that  it  would  go  far  towards  overturn- 
ing the  whole  jurisdiction  of  the  Court  of 
Chancery.  I  doubt  not  that  the  officer  who  pre- 
sides in  that  court,  if  he  were  to  consult  only 
his  private  feelings,  would  desire  that  all  his- 
decisions  should  be  subject  to  review  by  anoth- 
er tribunal.  Every  conscientious  judge  must 
feel  himself  relieved  from  a  great  weight  of 
responsibility  by  the  consideration  that  his 
judgment  is  not  final — that  the  errors  which 
he  may  commit,  through  the  infirmity  of  his 
nature,  can  be  redressed  in  another  forum.  I 
cannot  but  think  that  considerations  of  this- 
description  had  some  influence  upon  the  Chan- 
cellor when  he  delivered  his  opinion  in  the  case 
of  Beach  v.  Bk.,  on  the  motion  to  dismiss  the 
appeal.  As  I  read  that  opinion,  he  went  fur- 
ther in  favor  of  entertaining  appeals  than  any 
case  or  dictum  to  be  found  in  the  books;  and 
far  enough,  in  my  judgment,  if  the  rule  were 
carried  out  in  practice,  to  produce  the  disas- 
trous results  to  which  I  have  alluded. 

In  this  case  we  have  nothing  to  do  with  the 
wishes  of  the  officer  whose  judgment  we  are 
called  upon  to  review.  And  *asaques-  [*38O 
tion  of  general  jurisprudence,  I  think  it  cannot 
be  controverted  that  a  court  of  the  last  resort 
should  not  occupy  itself  in  attempts  to  revise 
the  practice  of  inferior  tribunals.  Why  such 
a  review  in  relation  to  the  Court  of  Chancery 
should  ever  have  been  thought  desirable,  I  am 
unable  to  determine.  It  is  conceded  on  all 
hands,  that  it  does  not  exist  in  relation  to  the 
Supreme  Court.  A  writ  of  error  to  that  court 
will  only  lie  upon  a  final  judgment,  or  upon 
some  determination  in  the  nature  of  a  judg- 
ment, and  equally  final  in  its  character.  Clason 
v.  Shotwell,  12  Johns.,  31.  And  yet  a  multitude 
of  questions  no  less  extensive  in  their  influence 
than  that  on  which  the  Chancellor  has  passed 
in  this  case,  are  disposed  of  at  every  special 
sitting  of  the  Supreme  Court.  In  a  report 
which  was  made  to  the  Assembly  in  1835,  by 
the  late  Chief  Justice,  he  stated  that  the  num- 
ber of  special  motions  which  had  been  heard 
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and  decided  during  the  previous  year  exceeded 
1,360.  If  it  be  the  dictate  of  a  wise  public  pol- 
icy to  review  the  decision  of  the  Chancellor 
when  he  has  refused  to  relieve  a  party  from 
the  consequences  of  his  own  neglect  and  de- 
fault, why  should  we  not  amend  the  Constitu- 
tion and  extend  the  principle  to  the  decisions 
of  the  Supreme  Court?  And  again;  why  not 
remodel  our  whole  judicial  system  so  as  to  be 
able  to  rejudge  the  discretion  of  every  court 
and  officer  in  the  State?  There  is  not  a  public 
officer,  from  the  highest  to  the  most  humble, 
who  is  not  sometimes  called  upon  to  exercise  a 
discretionary  power,  more  or  less  extensive  in 
its  influence;  and  yet  no  review,  either  by  ap 
peal  or  writ  of  error,  has  been  provided.  So 
long  as  our  institutions  fall  short  of  absolute 
perfection,  there  must  of  necessity  be  some 
portion  of  official  authority  which  cannot  be 
accurately  defined  and  regulated  by  law;  and 
for  this  very  reason  it  cannot  be  a  fit  subject 
for  review  in  an  appellate  court.  Should  it  be 
attempted,  we  must  grope  our  way  in  the  dark, 
without  any  legal  landmarks  to  guide  us  to  a 
right  determination.  It  was  said  by  Mr.  /.Van 
Ness,  in  Huntington  v.  Nicoll,  3  Johns.,  566, 
that  "A  reasonable  confidence  in  public  officers 
is  necessary  to  the  very  existence  of  civil  gov- 
ernment." And  Gh.  J.  Kent  remarked  in  the 
381*]  *same  case,  that  "A  reasonable  confi- 
dence must  be  entertained,  that  every  court 
will  exercise  its  discretion  soundly."  If  it  can 
be  doubted  that  these  observations  are  just, 
still  it  does  not  follow  that  we  should  entertain 
this  appeal.  The  question  would  then  address 
itself  to  the  Legislature,  or  rather  to  the  peo- 
ple, for  I  cannot  believe  that  the  f ramers  of  the 
Constitution  ever  contemplated  an  appeal  from 
any  decree  of  the  Chancellor  which  did  not  in- 
volve a  decision  upon  some  matter  immediate- 
ly touching  the  merits  of  the  controversy.  I  do 
not  mean  a  decision  which  in  its  consequences 
only  may  affect  the  merits,  for  that  would  em- 
brace every  possible  order  that  the  court  could 
make.  Indeed,  it  would  include  those  orders 
which  are  entered  with  the  register  as  a  matter 
of  course  and  without  motion — in  their  conse- 
quences they  affect  the  merits  of  the  cause.  It 
is  against  the  usual  ordet  taking  the  bill  as 
confessed  for  want  of  an  answer,  svhich  is  al- 
ways entered  without  motion,  that  the  appel- 
lant is  seeking  relief  in  this  case.  It  is  that  or- 
der which  has  shut  out  what  he  deems  a  good 
defense. 

Before  dismissing  this  question,  I  shall  brief- 
ly advert  to  the  former  and  present  Constitu- 
tion, and  the  Acts  of  the  Legislature  relating 
to  the  jurisdiction  of  this  court  on  appeals.  It 
is  always  safe,  and  not  unfrequently  useful,  to 
go  back  to  first  principles.  The  former  Con- 
stitution, art.  32,  provided  that  a  court  shall 
be  instituted  for  the  trial  of  impeachments  and 
the  correction  of  errors,  "under  the  regulations 
which  shall  be  established  by  the  Legislature." 
The  first  Act  upon  the  subject  was  passed  in 
1784,  1  Greenl.,  149.  It  was  revised  in  1801, 
1  Web.,  182,  and  republished  without  amend- 
ment in  1813.  1  R.  L.,  132.  The  8th  section 
of  the  Act  of  1801  corresponds  in  substance 
with  the  9th  section  of  the  Act  of  1784.  It 
provides  "  that  all  persons  aggrieved  by  any 
sentence,  judgment,  decree  or  order  of  the 
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Court  of  Chancery  or  Court  of  Probates,  may 
appeal  from  the  same,  or  any  part  thereof,  to 
the  said  Court  for  the  Trial  of  Impeachments 
and  the  Correction  of  Errors."  On  looking 
into  the  cases,  it  will  be  seen  that  some  stress 
has  been  laid  upon  the  words  that  the  court 
should  be  instituted  "under  the  regulations 
which  shall  be  established  by  the  *Leg-  [*382 
islature,"  and  the  enactment  which  followed, 
giving  an  appeal  to  all  persons  "aggrieved." 
But  still  this  court,  during  the  time  of  the  old 
Constitution,  uniformly  held  that  an  appeal 
would  not  lie  from  every  order  made  by  the 
CJuincellor  in  the  progress  of  the  cause ;  and 
no  precedent  can  be  found  sanctioning  an  ap- 
peal in  a  matter  relating  merely  to  the  practice 
of  the  court  or  the  discretion  of  the  Chancellor. 
In  Buell  v.  Street,  which  is  one  of  the  latest 
cases  under  the  former  Constitution,  Ch.  J. 
Kent  said  :  "Neither  the  Constitution  nor  the 
statute  organizing  this  court  ever  contemplated 
an  appeal  from  any  decree  or  order,  that  did 
not  involve  a  decision  upon  some  matter  touch- 
ing the  merits  of  the  controversy.  If  we  ex- 
amine the  cases  and  precedents,  we  shall  find 
that  appeals  have  never  been  sustained  upon 
any  other  class  of  orders."  The  words  which 
formerly  created  some  embarrassment  in  the 
consideration  of  this  question  are  not  con- 
tained in  the  amended  Constitution;  nor  is  the 
provision  re-enacted  which  gave  an  appeal  to 
all  persons  aggrieved.  Const.,  art.  5,  sec.  1:2 
R.  S.,  166,  art.  3;  lb.,  505,  sees.  78,  79.  I  am 
not  prepared  to  say  that  these  changes  have 
restricted  the  jurisdiction  of  the  court,  but  I 
am  at  least  warranted  in  saying  that  they  have 
not  enlarged  it.  Although  the  framers  of  the 
Constitution  did  not  attempt  to  define  the  pre- 
cise limits  of  our  jurisdiction,  they  used  ap- 
propriate legal  language  which  necessarily  re- 
stricts our  authority.  The  mere  institution  of 
a  Court  for  the  Correction  of  Errors,  if  noth- 
ing further  had  been  said,  would  not  have  con- 
ferred unlimited  powers.  We  could  only  re- 
view such  errors,  in  matters  of  law  or  equity, 
as  had  usually  been  redressed  in  an  appellate 
tribunal.  But  there  is  something  more  in  the 
Constitution  on  this  subject.  "When  an  ap- 
peal from  a  decree  in  chancery  shall  be  heard, 
the  Chancellor  shall  inform  the  court  of  the 
reasons  for  his  decree.  And  when  a  writ  of 
error  shall  be  brought  on  a  judgment  of  the 
Supreme  Court,  the  justices  of  the  court  shall 
assign  the  reasons  for  their  judgment."  Noth- 
ing but  a  "decree"  brought  up  by  "appeal"  in 
the  one  case,  or  a  "judgment"  removed  by 
"  writ  of  error"  in  the  other,  can  be  reviewed 
in  this  court.  This  is  legal  language,  and  as 
no  *contrary  intention  is  manifested  on  [*383 
the  face  of  the  instrument,  it  must  be  under- 
stood in  its  legal  sense.  It  cannot  extend  to 
every  decision  of  the  inferior  tribunal,  but  only 
to  such  decrees  and  such  judgments  as,  on  well 
settled  principles,  mav  be  reviewed  on  appeal 
or  by  writ  of  error.  If  we  examine  the  power 
of  appellate  courts  anterior  to  the  adoption  of 
the  Constitution,  we  shall  not  find  the  slightest 
trace  of  authority  for  sustaining  such  an  appeal 
as  the  one  now  under  consideration.  I  know 
not,  therefore,  upon  what  principle  it  can  be 
maintained  that  this  court  has  jurisdiction  to 
review  the  practice  of  the  Court  of  Chancery 
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in  a  matter  wholly  collateral  to  the  subject  of 
controversy.  What  is  a  decree  in  chancery  ? 
Like  a  judgment  at  law,  it  is  the  sentence  pro- 
nounced by  the  court  upon  the  matter  of  right 
between  the  parties;  and  this  sentence  is  found- 
ed on  the  pleadings  and  proofs  in  the  cause. 
None  of  the  various  orders  which  are  so  often 
made  in  the  progress  of  the  suit,  for  time  to 
answer  or  produce  witnesses,  for  leave  to  amend, 
setting  aside  a  default,  or  the  like,  have  ever 
been  or  can,  with  the  least  degree  of  propriety, 
be  called  decrees,  within  the  meaning  of  that 
word  as  used  in  the  Constitution.  A  decree 
may  be  either  final  or  interlocutory;  but  in 
either  case  it  is  an  adjudication  upon  the  mer- 
its, and  not  an  order  in  relation  to  some  collat- 
eral matter.  It  has  never  been  supposed  for 
a  moment,  that  the  decision  of  the  Supreme 
Court  on  the  motion  to  set  aside  a  default,  or 
the  more  important  matter  of  granting  a  new 
trial,  was  a  judgment  which  could  be  reviewed 
in  this  court;  and  yet  there  is,  in  my  opinion, 
just  as  much  authority  for  saying  that  a  writ 
of  error  will  lie  in  such  a  case,  as  there  is  for 
holding  that  this  appeal  can  be  entertained. 

The  objections  to  this  proceeding  may  be 
"briefly  summed  up  as  follows:  First.  The  or- 
der of  the  Chancellor  was  made  on  a  mere  ques- 
tion of  practice,  wholly  collateral  to  the  prin- 
cipal matter  in  litigation.  Second.  It  was  made 
on  a  motion  addressed  to  the  mere  discretion 
of  the  Chancellor.  Third.  This  was  not  a  de- 
cree upon,  nor  directly  touching  the  merits  of 
the  controversy  between  the  parties.  I  think 
there  is  no  ground,  either  in  principle  or  upon 
384*]  *authority,  for  sustaining  this  appeal, 
and  in  my  opinion  it  should  be  dismissed. 

Notwithstanding  the  decided  opinion  thus 
expressed,  that  the  appeal  ought  to  be  dis- 
missed, Mr.  J.  Bronson  reviewed  the  facts  and 
circumstances  submitted  to  the  Chancellor  on 
the  motion  to  vacate,  and  came  to  the  conclu- 
sion, that  assuming  that  the  defendant  had  a 
good  and  equitable  defense  to  some  portion  of 
the  complainant's  demand,  he  still  had  failed 
in  excusing  his  default  in  not  answering,  and 
his  negligence  in  not  sooner  applying  for  re- 
lief, and  that,  therefore,  if  the  appeal  was  not 
dismissed,  the  order  of  the  Chancellor  ought  to 
be  affirmed. 

On  the  question  being  put — shall  this  appeal 
be  dismissed? — the  members  of  the  Court  vot- 
ed as  follows: 

In  the  affirmative— The  PRESIDENT  of  the 
Senate,  The  CHIEF  JUSTICE,  Justices  BRONSON 
and  COWEN,  and  Senators  Armstrong,  J. 
Beardsley,  Beckwith,  Gansevoort,  Huntington, 
Lacey,  Loomis,  Lounsberry,  Willes — 13. 

In  the  negative — Senators  Downing,  Edwards, 
Griffin,  Maison,  Seger,  Spraker — 6. 

Whereupon,  the  appeal  was  dismissed. 

Distinguished-26  Wend.,  151, 152. 

Explained— 28  N.  Y.,  126. 

Cited  in-26  Wend.,  150 ;  18  Wend.,  330,  351 ;  22 
Wend.,  542 ;  1  N.  Y.,  43 ;  3  N.  Y.,  335 ;  47  N.  Y.,  472 ; 
53  N.  Y.,  330  ;  4  Lans.,  478 ;  2  Barb.,  533  ;  8  Barb.,  85  ; 
36  Super.,  194 ;  1  Daly,  277 :  6  Leg .  Obs..  211 ;  1  Co.  R., 
88  :  2  Co.  R.,  124 ;  3  Co.  R.,  197  ;  48  Mich.,  138  ;  32  N. 
J.  E.,  274 ;  34  Am.  Dec.,  353. 
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Insurance — One  in  Possession  under  Contract 
of  Purchase,  has  an  Insurable  Interest — He 
May  Represent  Houses  as  His — May  Recover 
Fall  Value  to  Extent  of  Sum  Insured,  although 
Vendor  had  same  House  Insured  and  had  not 
Assigned  Policy — Policies  are  Personal  Con- 
tracts—  Where  the  Assured  Sells  all  His  Inter- 
est, Policy  Ends  unless  Assigned — If  He  Re- 
tains Partial  Interest,  it  is  Protected — Pur- 
chaser not  Bound  to  give  Notice  of  Prior  Insur- 
ances Effected  by  Vendor  in  Absence  of  Assign- 
ment— Magistrate's  Certificate  of  Loss — Suffi- 
ciency of. 

A  party  in  possession  of  a  dwelling-house,  under 
a  valid  subsisting  contract  of  purchase,  although  he 
has  not  paid  the  whole  consideration  money,  has  an 
insurable  interest ;  and  if  he  applies  for  insurance, 
representing  the  house  as  his,  and  it  is  described  in 
the  policy  as  his  dwelling-house,  is  not  guilty  of  a 
misrepresentation  or  breach  of  warranty  so  as  to 
avoid  the  policy. 

In  case  of  loss  he  is  entitled  to  recover  the  full 
value  of  the  building  to  the  extent  of  the  sum  in- 
sured, although  previous  to  his  effecting  his  insur- 
ance, his  vendor  had  procured  the  same  house  to  be 
insured  in  his  own  name,  if  such  prior  policy  was 
not  assigned  to  the  purchaser  previous  to  the  loss. 

Policies  against  fire  are  personal  contracts  with 
the  assured,  and  do  not  pass  to  a  purchaser  of  the 
property  insured  or  to  an  assignee,  without  the  con- 
sent of  the  underwriters ;  if  the  assured  sells  the 
property  and  parts  with  all  his  interest  therein  be- 
fore the  loss  happens,  the  policy  is  at  an  end  unless 
it  is  assigned  to  the  purchaser  ;  if  he  retains  a  par- 
tial interest  in  the  property,  the  policy  will  protect 
such  interest. 

It  seems  that  when  the  property  insured  is  sold, 
and  a  portion  of  the  consideration  money  remains 
unpaid,  and  the  assured  recovers  the  amount  of  his 
loss  from  the  underwriter,  that  the  latter  is  entitled 


NOTE.— Insurance  —Insurable  interest  —Purchaser 
in  possession  under  contract  of  purchase,— Notice  of 
prior  insurance— Preliminary  proofs. 


value  although  the 
consideration  money  is  not  fully  paid.  In  addition 
to  the  above  case  of  Aetna  Ins.  Co.  v.  Tyler,  see 
McGivney  v.  Phoenix  Ins.  Co.,  1  Wend.,  85;  Birming- 
ham v.  Empire  Ins.  Co.,  42  Barb.,  457  ;  Acer  v.  Mer- 
chants' Ins.  Co.,  57  Barb.,  68 ;  Holmes  v.  Drew,  16 
Hun,  491 ;  Smith  v.  Bowditch  Ins.  Co.,  6  Gush.,  448 ; 
Aetna  Ins.  Co.  v.  Miers,  5  Sneed,  139:  Columbian 
Ins.  Co.,  v.  Lawrence,  27  U.  S.  (2  Pet.),  25;  Milligan 
v.  Equitable  Ins.  Co.,  16  U.  C.  Q.  B.,  314;  Lerow  v. 
Wilmarth,  9  Allen,  382;  Franklin  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md.,  102;  11  Am.  Rep.,  469  ;  Kansas  Ins. 
Co.  v.  Berry,  8  Kans.,  159. 

Liability  to  loss  constitutes  a  sufficient  interest 
though  the  assured  has  no  title.  Harvey  v.  Cherry,  76 
N.  Y.,  436 ;  Rohrbach  v.  Germania  Fire  Ins.  Co.,  62 
N.Y.,  47;  20  Am.  Rep.,  451;  Savage  v.  Corn  Exchange 
Ins.  Co.,  36  N.  Y.,  565 ;  Herkimer  v.  Rice,  27  N.  Y., 
163 :  Fenn  v.  N.  O.  Ins.  Co.,  53  Ga.,  578 ;  Warren  v. 
Davenport  Ins.  Co.,  31  Iowa,  465 ;  7  Am.  Rep.,  160  ; 
French  v.  Hope  Ins.  Co.,  16  Pick.,  397. 

A  description  by  the  assured  of  the  property  as 
"his,"  is  not  a  warranty.  He  is  only  bound  to  speci- 
fy his  interest  on  inquiry.  Niblo  v.  North  Am. Fire 
Ins.  Co.,  ]  Sandf.,  551;  Phelps  v.  Gebhard  Fire  Ins. 
Co.,  9  Bosw.,  404 ;  Brown  v.  Williams,  28  Me.,  252. 

A.  provision  in  the  policy  requiring  notice  of  prior 
insurance  applies  only  to  insurance  held  by  the  as- 
sured, or  for  his  benefit.  See  the  above  case  of  Aet- 
na Ins.  Co.  v.  Tyler  ;  Mutual  Safety  Ins.  Co.  v. 
Hone,  2  N.Y.,  235 ;  Rowley  v.  Empire  Ins.  Co.,  36  N. 
Y.,  550 :  Dafoe  v.  Johnson  District  Ins.  Co.,  7  N.  C., 
65  ;  Burbank  v.  Rockingham  Ins.  Co.,  4  Foster,  550. 

Preliminary  proofs— Waiver  of  defects  in  by  in- 
surer. See  McMasters  v.  Westchester  Co.  Mut.  Ins. 
Co.,  25  Wend.,  379,  note. 
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to  be  substituted  in  the  place  of  the  assured,  in  re- 
spect to  his  rights  and  remedies  against  the  pur- 
chaser. 

Where  by  the  terms  of  a  policy  it  is  provided  that 
in  case  the  assured  shall  already  have  any  other  in- 
surance, not  notified,  the  policy  shall  be  void,  and  it 
is  declared  that  in  case  of  any  other  insurance  upon 
the  property,  whether  prior  or  subsequent,  there 
shall  be  only  a  pro  rata  recovery  in  case  of  loss,  and 
one  of  the  conditions  attached  to  the  policy  is  that 
notice  of  all  previous  insurances  shall  be  given  at 
the  peril  of  forfeiting  the  policy;  it  was  held,  that 
a  purchaser  of  a  dwelling-house,  who  effected  in- 
surance upon  it,  was  not  bound  to  give  notice  of  a 
previous  policy  effected  by  his  vendor,  unless  such 
previous  policy  was  assigned  to  him. 

The  certificate  of  loss  need  not  be  in  the  precise 
words  specified  in  the  policy  ;  if  it  be  so  drawn  as 
evidently  to  mean  the  same  thing,  it  is  enough  :  and 
accordingly,  where  the  condition  required  that  the 
magistrate  should  state  in  his  certificate  that  he  was 
acquainted  with  the  character  and  circumstances 
of  the  person  insured,  and  that  having  investigated 
the  circumstances  in  relation  to  the  loss,  he  knew 
or  verily  believed  that  the  assured  had  sustained 
loss  to  the  amount  mentioned  in  the  certificate,  it 
was  held,  that  a  certificate  of  the  magistrate  that  he 
resided  within  two  miles  of  the  place,  was  acquaint- 
ed with  the  assured,  and  that  the  assured  had  sus- 
•386*]  tained  loss  to  *the  amount  of  the  buildings 
mentioned  in  the  account  of  loss  of  the  assured, 
was  a  sufficient  compliance  with  the  terms  of  the 
condition. (a) 

Citations-2  Wend.,  64;  10  Pick.,  40,  542;  3  Bro. 
P.  C.,  497  ;  2  Atk.,  554 ;  8  Johns.,  246  ;  9  East,  72  ;  2 
Cond.  Marsh.,  794;  5  Paige,  285;  2  Phil.  Ins.,  282;  9 
Johns.,  19-2 ;  2  Pet.,  25 ;  10  Pet.,  507 ;  2  Croinp.  &  M., 
381 ;  5  Tyrw.,  496. 

ERROR  from  the  Supreme  Court.  Tyler 
sued  the  ^Etna  Fire  Ins.  Co.,  on  a  policy 
against  fire  on  a  dwelling-house.  In  his  ap- 
plication in  writing  he  stated  that  he -wished 
to  "  effect  an  insurance  on  my  house  in  which 
I  reside,"  and  the  policy  itself  stated  that  the 
plaintiff  was  insured  upon  his  two-story  frame 
dwelling  house.  The  insurance  was  to  the 
amount  of  $1,500,  for  the  period  of  one  year 
from  Aug.  24,  1847,  and  within  the  year  the 
house  was  consumed  by  fire.  The  ninth  con- 
dition of  the  policy  requires  that  all  persons 
insured  by  the  Co.  sustaining  loss  by  fire 
shall  forthwith  give  notice  thereof,  and  deliv 
«r  in  a  particular  account  of  the  loss,  verified 
by  oath  or  affirmation;  and  shall  also  declare 
-on  oath  whether  any  and  what  other  insur 
ance  has  been  made  upon  the  same  property, 
and  procure  a  certificate  under  the  hand  of  a 
magistrate,  notary  public  or  clergyman,  that 
he  is  "acquainted  with  the  character  and  cir- 
cumstances of  the  person  or  persons  insured, 
and  that  having  investigated  the  circumstances 
in  relation  to  such  loss,  does  know  or  verily 
believes  that  he,  she,  or  they,  really  and  by 
misfortune,  and  without  fraucl  or  evil  practice 
hath  or  have  sustained  by  such  fire,  loss  and 
damage  to  the  amount  therein  inentioned." 
387*]The  plaintiff  *gave  in  an  account  of  his 
loss,  verified  by  his  oath,  in  which  he  stated 
that  the  dwelling  house  occupied  as  a  public 
inn,  horse-shed,  wood  shed  and  barn  particu- 

(a)  The  Chancdlor,in  the  opinion  delivered  by  him, 
asserts  the  general  proposition  laid  down  in  this 
paragraph,  but  considers  it  inapplicable  to  the  cer- 
tificate furnished  in  this  casf,  which  he  hoHs  to  be 
radically  defective,  and  therefore  comes  to  the  con- 
clusion that  the  judgment  of  the  Supreme  Court 
ought  to  be  reversed.  He  further  expressed  the 
opinion  that  the  wor<ls  "  therein  mentioned,"  in  the 
ninth  condition  of  the  policy  mean  that  the  amount 
of  loss  shall  be  specified  in  the  certificate  of  the 
magistrate,  and  not  in  the  account,  of  loss  of  the  as- 
sured, but  that  the  condition  would  be  complied 
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larly  described  in  the  policy,  were  consumed 
entirely  by  fire;  that  the  whole  property  be- 
fore mentioned,  with  a  store  and  dwelling- 
house  adjoining  such  horse-shed,  was  com- 
pletely demolished,  etc.,  with  furniture  which 
was  in  the  inn  to  the  amount  of  $000;  that  the 
property  covered  by  the  policy  was  worth 
about  $3,500;  that  such  property  "  was  not  in- 
sured by  any  other  person  or  persons,  nor  by 
him  at  any  other  office,"  and  "  that  the  dam- 
ages and  loss  which  he  had  sustained  exclusive 
of  furniture,  is  nearly  $2,500  "  The  plaintiff 
also  produced  a  certificate  of  a  magistrate  in 
these  words:  "  I,  William  Groves,  one  of  the 
justices,  etc.,  residing  in  the  Town  of  Clark- 
son,  and  within  two  miles  of  the  place  men- 
tioned in  the  policy  above  described,  do  certify 
that  I  am  acquainted  with  Whitman  M.  Tyler 
in  the  said  policy  mentioned;  and  that  I  have, 
this  twenty-second  day  of  April  instant,  exam- 
ined the  circumstances  attending  the  fire  in 
said  Tyler's  certificate  mentioned;  and  I  do 
further  certify  that  I  am  satisfied  and  do  verily 
believe  that  the  said  Tyler  has,  by  misfortune 
and  without  fraud  or  evil  practice,  sustained 
damage  or  loss  by  said  fire  to  the  amount  of 
the  buildings  therein  mentioned."  On  the  trial 
of  the  cause,  the  above  account  of  loss  and  cer- 
tificate of  the  magistrate  were  produced  as  pre- 
liminary proofs,  and  objected  to  by  the  coun- 
sel for  the  defendants  as  defective,  on  the 
ground  that  the  magistrate,  in  his  certificate, 
did  not  state  that  he  was  acquainted  with  the 
character  and  circumstances  of  the  plaintiff, 
and  did  not  state  the  amount  of  loss  and  dam- 
age sustained  by  the  plaintiff;  and  further,  that 
if  received  in  evidence,  they  did  not  support 
the  averments  in  the  declaration  in  respect  to 
the  same.  The  circuit  judge  overruled  the  ex- 
ception, and  the  defendant's  counsel  excepted. 
The  policy  in  the  body  thereof  contained  the 
following  conditions:  "Provided  further,  in 
case  the  insured  shall  have  already  any  other 
insurance  against  loss  by  fire  on  the  property 
hereby  insured, not  notified  to  this  Corporation, 
and  mentioned  in  or  indorsed  upon  this  policy, 
then  this  insurance  *shall  be  void  and  [*388 
of  no  effect;  and  if  the  said  insured  or  his  as- 
signs shall  hereafter  make  any  other  insurance 
on  the  same  property,  and  shall  not  with  all 
reasonable  diligence,  give  notice  thereof  to  this 
Corporation,  and  have  the  same  indorsed  on 
this  instrument,  or  otherwise  acknowledged 
by  them  in  writing,  this  policy  shall  cease  and 
be  of  no  further  effect.  And  in  case  of  any 
other  insurance  upon  the  property  hereby  in- 
sured, whether  prior  or  subsequent  to  the  date 
of  this  policy,  the  insured  shall  not,  in  case  of 
loss  or  damage,  be  entitled  to  demand  or  re- 
cover on  this  policy,  any  greater  portion  of  the 
loss  or  damage  sustained  than  the  amount  here- 
by insured  shall  bear  to  the  whole  amount  in- 
sured on  the  said  policy."  The  policy  con- 

with  if  the  certificate  sufficiently  referred  to  the 
account  of  loss  for  the  amount  of  the  damage  sus- 
tained. 

The  Chancellor,  in  the  discussion  of  this  case,  also 
expresses  the  opinion,  that  If  the  preliminary 
proofs  are  not  strictly  conformable  to  the  condi- 
tions in  matter  of  form,  and  the  underwriter  on 
that  ground  refuses  to  pay,  that  good  faith  requires 
that  he  should  apprise  the  assured  of  the  reason  of 
his  refusal,  so  that  the  defect  may  be  supplied,  and 
if  he  neglect  to  do  RO,  that  his  silence  should  be  held 
a  waiver  of  the  defect. 
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tained  the  usual  clause  referring  to  the  con- 
ditions attached  thereto,  viz.:  that  it  was  made 
and  accepted  in  reference  to  the  proposals  and 
conditions  annexed,  which  it  was  declared 
"are  to  be  used  and  resorted  to  in  order  to  ex- 
plain the  rights  and  obligations  of  the  parties 
hereto,  in  all  cases  not  herein  otherwise  spe- 
cially provided  for."  The  fifth  condition  is  in 
these  words:  "Notice  of  all  previous  insur- 
ances upon  property  insured  by  this  Company 
shall  be  given  to  them  and  indorsed  on  this 
policy,  or  otherwise  acknowledged  by  the  Com- 
pany in  writing,  at  or  before  the  time  of  their 
making  insurance  thereon,  otherwise  the  poli- 
cy made  by  this  Company  shall  be  of  no  ef- 
fect,"-etc. ;  and  a  portion  of  the  ninth  condi- 
tion is  in  these  words:  "Also,  if  there  appear 
any  fraud  or  false  swearftg,  the  claimants 
shall  forfeit  all  claim  by  virtue  of  this  policy." 
After  the  plaintiff  had  rested,  the  counsel  for 
the  defendants  offered  to  prove  that  the  plaint- 
iff, at  the  time  he  effected  the  insurance,  held 
the  property  insured  only  by  an  executory 
contract,  upon  which  he  had  paid  but  a  small 
sum  for  the  purpose  of  showing  that  the  title 
to  the  property  was  not  in  him;  and  for  the 
further  purpose  of  showing  a  fraudulent  con- 
cealment of  the  nature  and  extent  of  his  inter- 
est. The  evidence  was  objected  to,  but  the  ob- 
jection was  overruled.  The  defendants  then 
produced  in  evidence  a  contract  betwen  one 
F.  Shafer  and  the  plaintiff,  bearing  date  July 
2,  1827,  whereby  Shafer  bargains  and  sells  the 
389*]  iot,  *on  which  the  house  insured  is  sit- 
uate, to  the  plaintiff,  and  covenants  to  convey 
the  premises  in  fee,  on  the  plaintiff  perform- 
ing the  covenants  on  his  part  or,  on  neglect  to 
convey,  to  pay  all  damages.  The  plaintiff,  on 
his  part,  covenants  to  pay  $700  in  cash  by  in- 
stallments, and  $1,300  in  an  article  for  land, 
which  he  agrees  to  assign  the  next  day,  and  to 
pay  the  money  due  and  to  grow  due  upon  the 
article,  and  when  entitled  to  a  deed,  to  convey 
the  land  to  Shafer.  On  the  back  of  the  con- 
tract were  indorsements,  by  which  Shafer  ac- 
knowledged that  the  assignment  of  the  article 
was  duly  executed  July  3,  1827;  that  Oct.  2, 
1827,  he  had  received  of  the  plaintiff  $50,  and 
Jan.  10,  1828,  the  further  sum  of  $111;  and  it 
was  proved  that  $500  remained  due  under  the 
article  to  the  owner  of  the  land.  The  counsel 
for  the  defendants  also  offered  to  prove,  for 
the  purpose  of  showing  fraud  on  the  part  of 
the  plaintiff  in  relation  to  the  burning  of  his 
house,  that  at  his  solicitation  a  much  greater 
sum  had  been  inserted  in  the  contract  of  pur- 
chase of  the  premises  than  was  the  actual  price 
agreed  upon  by  the  parties;  this  evidence  was 
objected  to  by  the  plaintiff,  but  admitted  by 
the  judge,  and  testimony  was  accordingly  giv- 
en as  to  such  overvaluation;  and  witnesses 
were  examined  on  both  sides  as  to  the  real  val- 
ue of  the  property.  The  defendants  also  of- 
fered to  prove  that  Shafer  (the  bargainer  of 
the  plaintiff)  had  procured  an  insurance  upon 
the  same  property,  by  a  policy  underwritten  by 
the  Merchants'  Ins.  Co.  of  Albany,  June  30, 
1825,  and  that  the  same  had  been  continued 
by  renewals  from  year  to  year;  the  last  renew- 
al having  taken  place  May  28,  1827,  continu- 
ing the  policy  until  May  28th,  1828.  The 
plaintiff  objected  to  this  evidence.but  the  judge 
ruled  it  to  be  admissible,  and  it  was  according- 
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y  adduced,  and  the  defendants  proved  that  the 
plaintiff  knew  of  the  existence  of  such  policy 
at  the  time  that  he  procured  insurance  from 
them. 

The  counsel  for  the  defendants  insisted:  1. 
That  the  policy  was  void  by  reason  of  the  mis- 
representation of  the  plaintiff  as  to  the  extent 
of  his  interest  in  the  building  insured,  and  in 
the  concealment  of  the  nature  and  extent  of 
*such  interest.  The  judge  charged  the  [*39O 
jury  that  the  application  for  the  insurance  and 
the  description  of  the  property  therein  con- 
tained, was  not  such  a  misrepresentation  (un- 
less it  was  fraudulently  done)  as  would  avoid 
the  policy.  2.  They  insisted  that  the  policy  de- 
clared on  was  void  by  reason  of  the  plaintiff's 
omission  to  give  notice  to  the  defendants  of 
the  policy  executed  to  Shafer.  The  judge 
charged  the  jury  that  the  plaintiff  was  not 
under  any  obligation  to  give  notice  of  the  pol- 
icy executed  to  Shafer.  3.  They  insisted  that 
if  the  policy  to  Shafer  did  not  per  se  render  the 
policy  declared  on  void,  yet  if  the  plaintiff  at 
at  the  time  of  his  application  to  the  defendants 
for  insurance  knew  that  the  policy  to  Shafer 
was  in  force,  the  omission  to  disclose  the  ex- 
istence of  such  policy  was  such  a  fraudulent 
concealment  of  a  fact  material  to  the  risk  as 
avoided  the  defendant's  policy.  The  judge 
charged  the  jury  that  the  knowledge  on  the 
part  of  the  pl'iintiff  of  the  existence  of  Shafer's 
policy,  and  his  neglect  to  disclose  the  fact  were 
circumstances  (inasmuch  as  no  fraud  was  al- 
leged on  the  part  of  the  plaintiff)  which,  under 
the  evidence  in  the  case,  could  not  legitimately 
influence  their  verdict.  4.  They  insisted  that 
if  the  plaintiff  was  entitled  to  recover,  he  could 
recover  only  the  amount  of  his  loss,  deducting 
therefrom  a  proportionable  part  of  the  amount 
in  arrear  and  unpaid  to  Shafer.  The  judge 
charged  the  jury  that  the  plaintiff  was  entitled 
to  recover,  it  anything,  the  actual  value  of  the 
premises  insured  to  the  extent  of  the  insurance. 

5.  They  insisted  that  the  plaintiff  was  entitled 
to  recover  only  such  proportion  of  the  loss  as 
the  amount  insured  by  the  defendants  bore  to 
the  whole  amount  insured  by  them  and  the 
other  company.     The  judge  charged  that  the 
plaintiff,  if  entitled  to  recover  anything,  must 
recover  the  full  value  of  the  premises  insured. 

6.  They  insisted  that  the  plaintiff  was  not  en- 
titled to  recover  interest.  The  judge  charged 
that  the  plaintiff  was  entitled  to  recover  in- 
terest.    The  questions  of  fraud  in  the  obtain- 
ing of  the  policy,    and  of  false  swearing  on 
the  part  of  the  plaintiff  in  making  his  pre- 
liminary proofs,  were  submitted  by  the  judge 
to  the  jury,  who  found  a  verdict  for  the  plaint- 
iff for  the  full  amount  of  the  sum  insured, 
together  *with   the  interest  thereof.    [*391 
The  defendants'  counsel  having  excepted  to 
the  several    decisions    made    by    the   judge, 
except  the   decision  upon  the  third  proposi- 
tion above  stated,    applied    to   the   Supreme 
Court  for  a  new  trial,  which  was  denied  and 
judgment   rendered    upon   the  verdict.     The 
court,  in  refusing  a  new  trial,  based  their  de- 
cision upon  the  opinion  pronounced  in  this 
same  cause  upon  a  former  occasion,  when  a 
verdict  had  been  rendered  for  the  defendants. 
See  op.,  12  Wend.,  512.     Previous  to  the  ver- 
dict for  the  defendants  the  plaintiff  had  been 
nonsuited,  and  upon  setting  aside  that  nonsuit 
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an  opinion  was  delivered,  referred  to  in  12 
Wend.,  512,  which  not  having  been  heretofore 
published,  is  now  inserted  in  this  case;  it  is  in 
these  words: 

"By  tlw  Court,  Nelson,  J.  This  is  an  action 
upon  a  policy  of  insurance.  The  judge  non- 
suited the  plaintiff  on  the  grounds:  1.  That  the 
preliminary  proofs  required  in  the  9th  condi- 
tion of  the  policy  were  insufficient,  specifying 
particularly  the  justice's  certificate;  2.  That 
the  proofs  if  sufficient  did  not  support  the  dec- 
laration ;  and  3.  On  account  of  the  misrepre- 
sentation and  concealment  of  the  nature  and 
extent  of  the  plaintiff's  interest  in  the  property 
insured. 

I  think  the  court  erred  on  all  the  points.  The 
ninth  condition,  among  other  things,  in  case  of 
loss,  requires  the  insured  to  procure  a  certifi- 
cate of  a  magistrate  that  he  is  acquainted  with 
the  character  and  circumstances  of  the  insured, 
and  that  having  investigated  the  circumstances 
in  relation  to  such  loss,  knows  or  verily  be- 
lieves that  the  insured  really,  and  by  misfort- 
une and  without  fraud  or  evil  practice,  has 
sustained  by  such  fire,  loss  or  damage  to  the 
amount  therein  mentioned  (meaning  in  the  affi- 
davit of  the  assured).  Notwithstanding  the 
great  strictness  with  which  these  preliminary 
proofs  are  required  to  be  made,  I  am  satisfied 
that  the  certificate  proved  was  a  substantial 
compliance  with  the  spirit  and  meaning  of  the 
above  condition.  It  is  said  that  the  justice  does 
not  certify  that  he  is  acquainted  with  the  char- 
acter and  circumstances  of  the  assured.  Recer- 
tifies that  he  resides  within  two  miles  of  him, 
and  that  he  is  acquainted  with  him,  which 
392*]  amounts  substantially  *to  the  same 
thing.  It  is  also  objected,  that  he  does  not  state 
in  the  certificate  the  amount  of  the  loss  by  the 
fire.  The  plaintiff's  affidavit  states  the  loss  at 
nearly  $2,500,  exclusive  of  furniture,  and  the 
certificate  adopts  that  amount  as  true.  The 
words,  "  amount  of  the  buildings  therein  men- 
tioned," mean  the  value  of  the  buildings  as  spec- 
ified in  the  plaintiff's  affidavit.  The  averment 
of  the  facts  in  the  declaration,  as  contained  in 
the  certificate  of  the  justice,  do  not  correspond 
with  the  proof  as  to  the  amount  of  the  loss  ac- 
cording to  the  above  construction.  It  is  stated 
in  the  declaration  at  $1,500,  which  is  the 
amount  insured;  but  the  plaintiff  does  not  pro- 
fess to  set  out  the  certificate  in  hcec  verba,  and 
the  variance  is  immaterial.  Thus  far  the  objec- 
tions are  purely  technical,  without  touching  the 
merits  of  the  case. 

The  third  objection  is,  that  the  policy  is  void 
for  the  misrepresentation  of  the  plaintiff  as  to 
the  extent  of  his  interest  in  the  buildings  in- 
sured and  the  concealment  of  the  nature  and 
extent  of  such  interest.  The  plaintiff  purchased 
of  one  Frederick  Shafer  the  premises  upon 
which  the  buildings  in  question  stood  July  2, 
1827,  and  took  a  contract  for  a  deed,  in  which 
he  bound  himself  to  pay  for  the  same  $2,000  in 
the  manner  stated  in  said  agreement.  There 
can  be  no  doubt  the  plaintiff  has  an  insurable 
interest  in  the  property  insured,  within  all  the 
cases  on  the  subject.  1  Wend.,  85;  13  Mass., 
67,  and  cases  cited;  see,  also,  13  Mass.,  268,and 
1  Johns,  385.  He  was  not  bound  to  disclose 
his  interest  on  the  application  for  insurance, 
unless  particularly  inquired  of  by  the  compa- 
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ny,  and  had  a  right  to  insure  as  general  owner. 
Phil.,  Ins.,  94,  and  cases  cited,  13  Mass.,  268, 
269;  1  Cai..  283.  New  trial  granted;  costs  to 
abide  the  event." 

Judgment  having  been  rendered  for  the 
plaintiff  upon  the  verdict  rendered  in  his  favor, 
the  defendants  sued  out  a  writ  of  error. 

The  cause  here  was  argued  by 

*Messrs.  I.  L.  Wendell  and  S.   [*393 
Stevens,  for  the  plaintiffs  in  error. 
,  Messrs.  M.  T.  Reynolds  and  S.  Beards- 
ley  Atty.  Gen.,  for  the  defendant. 

Points  for  plaintiff's  in  error. 

I.  The  preliminary  proofs  are  defective  in 
not  conforming  to  the  requirements  of  the 
ninth  condition  of  the  policy,  and  do  not  cor- 
respond  with  the  averments  in   the  declara- 
tion.    1.  The  magistrate  does  not  state  in  his 
certificate  that  he  is  acquainted  with  the  char- 
acter and  circumstances  of  the  insured.  2.  He 
does  not  state  the  amount  of  damage  which 
he  knows  or  believes  that  the  assured  has  sus- 
tained.    A  compliance  with  the  terms  of  the 
policy  in   this  respect  is  a  condition  preced- 
dent,  and  must  be  strictly  and   literally  ful- 
filled; a  substantial  compliance  is  not  enough 
— the  very  object  of  a  warranty  being  to  pre- 
clude all  question  as  to  a  substantial  compli- 
ance.    1  Cond.    Marsh.,  346-348,  370;   Wood 
v.  Worsley,  6  T.  R.,  710;  Inman  v.  Ins  Co.,  12 
Wend.,  456;  Fowler  v.  Ins.  Co.,  6  Cow.,  676: 
3  Kent,  Com.,  376;  Pawson  v.  Watson,  Cowp., 
785;  Blackhurst  v.   Cockell,  3  T.  R.,  360:   De 
Hahn  v.  Hartley,  1  Id.,  343;  2  Id.,  186;  1  Chit. 
PI.;  304. 

II.  The  judge  erred  in  charging  the  jury 
that  the  application  for  the  insurance  and  the 
description  of  the  property  therein  contained, 
was  not  such  a  representation  as  would  avoid 
the  policy;  and  the  qualification,  unless  it  was 
fraudulently  done,  did  not  cure  the  error.  He 
should  have  submitted  to  the  jury  the  ques- 
tions, whether  there  had  been  a  misrepresenta- 
tion, and  whether  such  misrepresentation  was 
or  was  not  material  to  the  risk.  Ins.  Co.  v.  Law- 
rence, 2  Pet.,  25;  Re  affirmed,  10  Id  ,  507;  see, 
also,  opinion  of  Supreme  Court  in  this  very 
case.  12  Wend.,  515;  Ins.   Co.  v.    Walden   12 
Johns,  513. 

III.  The  judge  should  have  charged  the  jury, 
that  the  omission  of  the  plaintiff  to  give  notice 
of  the  previous  insurance  by  the  Merchants' 
Co.  .rendered  the  policy  of  the  defendants  void; 
and   he  erred  in  charging  that  such  omission 
could  not  legitimately  influence  the  verdict  of 
the  jury.    He  should  have  submitted  the  ques- 
tion of  omission,  *and  its  materiality  [*394 
as  to  risk,  to  the  consideration  of  the  jury.  He 
particularly  erred  in  the  reason  he  assigned, 
viz:  that  no  fraud  in  fact  was  alleged  by  the 
defendants,  when  fraud  was  not  only  alleged, 
but  proved  in  repeated  instances.    See  opinion 
of  the  Supreme  Court  in  this  very  case,  12 
Wend.,  515. 

IV.  The  judge  erred  in  charging  the  jury  that 
the  plaintiff  was  entitled  to  recover  the  amount 
of  the  actual  value  of  the  premises  to  the  ex- 
tent of  the  insurance,  if  he  was  entitled  to  re- 
cover anything.  He  should  have  charged  them 
that  the  utmost  extent  to  which  the  plaintiff 
was  entitled  to  recover,  was  the  amount  of  the 
payments  actually  made  by  him.  2  Marsh.  Ins., 
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789;  Bell,  Com.,  I,  626;  2  Cai.,  13;  8.  C.,  2 
Cai.  Cas.,  110;  1  Phil.,  41,  304,  305,  330;  13 
Mass.,  61,  267. 

V.  The  judge  erred  in  refusing  to  charge 
the  jury  that  the  plaintiff,  if  entitled  to  recover 
at  all,  was  entitled  to  recover  only  a  ratable 
proportion  of  the  sums  insured  by  the  defend- 
ants and  the  Merchants'  Co. ;  and  he  erred  in 
charging  that  the  plaintiff  was  entitled  to  re- 
cover the  full  value  of  the  premises. 

VI.  The  policy  of  the  defendants  was  void 
for  breach  of  the  warranty,  that  the  building 
insured  was  the  property  of  the  plaintiff — he 
having  represented  it  as  "my  house,  in  which 
I  reside,"  and  it  being  described  in  the  policy 
as  "his  two  story  frame  dwelling-house  ;"   1 
Phil.  Ins.,  125;  Fowler  v.  Ins.  Co.,  6  Cow,  673; 
J3.  C.,  7  Wend.,  274;  Ins.   Co.  v.  Lawrence,  2 
Pet.,  25;  S.  C.,  10  Id.,  507. 

Points  for  defendant  in  error. 

I.  The  certificate  of  the  magistrate  (William 
Groves)  was  sufficient.     It  contained  in  sub- 
stance all  that  was  required  by  the  ninth  con- 
dition of  the  policy.     7  Cow.,  649;  9  Wend., 
166;  7  Id..  81. 

II.  The  objection  that  the  proofs  did  not 
support  the  averments  in  the  declaration  in  re- 
lation to  a  compliance  with  the  ninth  condition 
of  the  policy,  and  the  exception  founded  there- 
on, were  not  well  taken.  1.  The  objection  and 
exception  are  too  general;  they  should  have 
395*]  specified  *the  particular  deficiency.  12 
Wend.,  Ill;  18  Johns.,  559.     2.  The  objection 
and  exception  were,  not  that  there  was  a  vari 
ance  between  the  proof  and  theaverments.but 
that  the  proof  was  not  sufficiently  cogent  to 
support  the  averments.     If  the  charge  was  in 
this  respect  erroneous  (which  is  not  admitted), 
the  remedy  was  by  a  motion  for  a  new  trial, 
and  not  by  a  writ  of  error.  2  Cai.,  168.  3.  But 
if  the  exception  was  sufficiently  explicit,  and 
if  it  pointed  to  and  was  founded  on  an  alleged 
variance,  it  was  not  well  taken  ;  the  proof 
agreed  with  and  sustained  the  averments.     2 
Marsh.  Ins.,  731. 

III.  The  written  application  for  insurance 
was  in  no  sense  a  misrepresentation  which  af- 
fected the  policy,  nor  was  there  any  conceal 
ment  which  could  produce  that  effect.      12 
Johns.,  513. 

IV.  It  was  not  in  any  event  necessary  to  give 
notice  to  defendants  of  the  prior  policy  to  Sha- 
fer;  certainly  it  was  not  necessary  to  do  so  un 
der  the  circumstances  staled  in  the  proposition 
excepted  to. 

V.  The  plaintiff  was  entitled  to  recover,  if 
anything,  the  actual  value  of  the  premises  to 
the  extent  of  the  insurance,  and  that  without 
regard  to  Shafer's  policy. 

VI.  Interest  was  recoverable  from  60  days 
after  notice  and  preliminary  proofs,  etc.     2 
Phil.  Ins.,  497.  and  cases  cited. 

The  following  opinion  was  delivered, 

By  the  Chancellor.  There  is  no  misde- 
scription  in  this  case  of  the  subject  of  insur- 
ance in  the  policy.  Neither  was  there  any 
misrepresentation  or  concealment  of  any  fact 
on  the  part  of  the  assured,  which  was  at  all 
material  to  the  risk,  in  the  application  for  the 
insurance;  and  the  jury  have  negatived  all  pre- 
tense of  fraud  on  the  part  of  Tyler,  in  not  dis- 
closing the  true  state  of  his  title.  It  is  a  fact 
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of  public  notoriety  that  a  great  portion  of  the 
property  in  the  Eighth  Senate  District,  and 
much  in  every  other  part  of  the  State,  is  held 
by  those  who  are  considered  the  real  owners 
thereof  for  most  purposes,  under  contracts, 
wit  hout  having  paid  the  whole  purchase  money, 
and  obtained  legal  conveyances;  and  this  court 
certainly  cannot  presume  that  the  officers  of 
*this  or  any  other  insurance  company  [*«396 
in  the  State  are  ignorant  of  this  fact,  or  that 
they  considered  the  fact  as  in  any  way  mate- 
rial to  the  risk.  If  they  considered  it  material 
that  the  state  of  the  legal  title  should  be  dis- 
closed, they  would,  in  their  notices  to  the  pub- 
lic specifying  the  information  required  from 
country  applicants,  have  inserted  this  as  a  nec- 
essary part  of  that  information.  Yet  this  is 
not  required  in  any  conditions  which  I  have 
seen  except  in  the  case  of  mutual  insurance 
companies,  where  the  true  state  of  the  title  is 
material  to  enable  the  officers  of  the  company 
to  judge  of  the  security  which  the  insured 
premises  will  afford  for  the  payment  of  the 
premium  note,  if  an  assessment  should  become 
necessary.  It  is  also  a  fact  of  public  notoriety 
that,  in  common  parlance,  the  person  who  is 
in  possession  of  real  property  as  owner,  under 
a  valid  and  subsisting  contract  for  the  pur- 
chase thereof,  whether  he  has  paid  the  whole 
of  the  purchase  money,  and  gotten  the  legal 
title  or  not,  is  called  the  owner  thereof,  and  the 
property  is  usually  called  his  by  others.  In 
equity  it  is,  in  fact,  his;  and  the  vendor  has 
only  a  lien  thereon  for  the  security  of  his  un- 
paid purchase  money;  and  I  am  yet  to  learn 
that  the  person  who  is  in  the  actual  possession 
of  property  as  the  real  owner  thereof  in  equi- 
ty, and  who  must  sustain  the  whole  loss  there- 
of primarily  in  case  of  its  destruction  by  the 
perils  insured  against,  cannot  insure  it  as  own- 
er, unless  there  is  something  in  the  terms  of 
the  policy,  or  in  the  conditions  referred  to 
therein,  requiring  the  true  state  of  the  legal 
title  to  be  disclosed.  See  10  Pick.,  40,  542. 

The  assured  in  this  case  had  also  an  insura- 
ble  interest  to  the  full  value  of  the  dwelling- 
house  described  in  the  policy;  and  the  liability 
of  the  underwriters  to  him  was  neither  dimin- 
ished nor  impaired  by  the  previous  policy 
which  the  person  from  whom  he  purchased 
had  obtained  from  another  company.  To  con- 
stitute a  double  insurance,  both  policies  must 
be  upon  the  same  insurable  interest,  either  in 
the  name  of  the  owner  of  that  interest,  or  in 
the  name  of  some  other  person  for  his  benefit. 
In  this  case  Tyler  could  not  claim  any  benefit 
under  the  policy  of  Shafer,  as  it  had  not  been 
assigned  to  him  with  the  assent  of  the  under- 
writers *therein  at  the  time  of  the  loss.[*397 
It  could  not,  therefore,  in  any  event,  protect 
him  against  any  portion  of  the  loss  he  might 
sustain  by  the  destruction  of  the  house  insured, 
or  prevent  his  liability  for  the  payment  of  the 
whole  of  the  purchase  money  due  on  his  con- 
tract. Policies  against  fire  are  personal  con- 
tracts with  the  assured:  and  they  do  not  pass 
to  an  assignee  or  purchaser  of  the  property  in- 
sured without  the  consent  of  the  underwriters. 
Lynch  v.  Dalzel,  3  Bro.  P.  C.,  497;  Sadler*'  Co. 
v.,Badcock,  2  Atk.,  554.  If  the  assured,  there- 
fore, sells  the  property  and  parts  with  all  his 
interest  therein  before  the  loss  happens,  there 
is  an  end  of  the  policy  unless  it  is  assigned  to 

WEND.  16. 


1836 


FIRE  INS.  Co.  v.  TYLER. 


397 


the  purchaser  with  the  assent  of  the  company ; 
or  if  he  retains  but  a  partial  interest  in  the 
property,  it  will  only  protect  such  insurable 
interest  as  he  had  in  the  property  at  the  time 
of  the  loss.  In  the  present  case  all  the  insur- 
able interest  which  Shafer  had  in  the  property 
after  his  sale  to  Tyler,  was  the  amount  of  his 
unpaid  purchase  money,  so  far  as  the  land 
upon  which  the  house  stood  was  insufficient  to 
protect  him  from  loss;  and  provided  the  pur- 
chaser was  unable  to  pay  the  same.  Even  a 
recovery  by  Shafer  from  the  other  company, 
would  not  protect  Tyler  from  any  part  of  the 
loss  sustained  by  the  destruction  of  the  build- 
ing, as  he  would  still  be  liable  for  the  whole 
amount  of  the  purchase  money.  Shafer,  in- 
deed, could  not  recover  that  money  and  retain 
it  for  his  own  benefit,  after  he  had  be^n  paid 
by  his  underwriters;  but  it  could  be  collected 
in  his  name  for  the  benefit  of  such  underwrit- 
ers, as  they  are  in  equity  entitled  to  all  his 
rights  and  remedies  if  they  pay  the  amount  of 
his  loss.  This  principle  of  equitable  subroga- 
tion or  substitution  of  the  underwriters  in  the 
place  of  the  assured,  is  recognized  by  every 
writer  on  the  subject  of  insurance,  and  is  con- 
stantly acted  upon  in  courts  of  law  as  well  as 
in  equity;  so  that  where  the  assured  has  any 
claim  to  indemnity  for  his  loss  against  a  third 
person  who  is  primarily  liable  for  the  same,  if 
the  assured  discharges  such  third  person  from 
his  liability  before  the  payment  of  the  loss  by 
the  underwriters,  he  discharges  his  claim 
against  them  for  such  loss,  pro  tanto.  Or  if  he 
398*]  obtains  payment  *from  such  third  per- 
son afterwards,  it  is  in  the  nature  of  salvage, 
which  he  holds  as  trustee  for  the  underwriters 
who  had  paid  his  loss.  Thus,  in  the  case  of 
Grade  v.  Ins.  Co.,  8  Johns.,  246,  where  the  as- 
sured recovered  to  the  full  amount  of  the  pol- 
icy upon  a  condemnation  of  the  vessel  and  car- 
go under  the  Berlin  and  Milan  decrees,  al- 
though there  was  no  abandonment  of  the  spes 
recuperandi  against  the  French  Government, 
Ch.  J.  Kent  says  that  if  France  should  at  any 
time  hereafter  make  compensation  for  the  capt- 
ure and  condemnation,  the  U.  S.  upon  the  re- 
ceipt of  the  money,  would  hold  it  as  trustee 
for  the  party  having  the  equitable  interest 
therein;  and  that  would  clearly  be  the  under- 
writer. So,  in  the  case  of  Oodsally.  Solders, 
9  East,  72,  which  was  the  case  of  an  insurance 
by  a  creditor  upon  the  life  of  Mr.  Pitt,  the 
British  Minister,  who  died  insolvent,  and  the 
government  afterwards  granted  a  sum  of  mon 
ey  to  the  executors  to  pay  the  debts,  the  Court 
of  K.  B.  held  that  the  underwriters  were  en- 
titled to  the  benefit  of  the  payment  made  to  the 
creditor  by  the  executors,  although  there  was 
an  actual  total  loss  before  the  grant  by  the 
government  to  pay  the  late  premier's  debts. 
So,  in  the  case  of  Mason  v.  Sainsbury,  referred 
to  as  a  manuscript  case  by  Marshall  in  his  trea- 
tise on  Insurance,  2  Cond.  Marsh.,  794,  and 
which  is  recognized  as  good  law  in  the  recent 
case  of  Clark  v.  Inhab.  of  Ely  thing,  in  the  Court 
of  K.  B.,  the  assured,  who  had  received  his 
whole  demand  from  the  underwriters  for  the 
loss  sustained  by  a  fire,  was  permitted  to  re 
cover  the  same  from  the  inhabitants  of  The 
Hundred  who  were  also  liable  to  him  upon  the 
statute;  or  rather  the  underwriters  were  per- 
mitted to  recover  the  same  in  his  name,  the 
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suit  being  prosecuted  for  their  benefit.  The 
same  principle  as  to  the  equitable  right  of  the 
insurer  to  be  subrogated  to  all  the  rights  and 
remedies  of  the  assured  to  obtain  compensation 
for  his  loss  from  other  persons,  was  acted  upon 
by  the  Vice- Chancellor  of  the  First  Circuit  in 
the  recent  case  of  Ins.  Co.  v.  Storrow,  where  an 
attempt  was  made,  by  the  master  and  owners 
of  the  vessel  who  were  primarily  liable  for  a 
loss  of  *goods  by  thieves,  to  throw  the  [*399 
loss  upon  the  underwriters,  and  to  deprive 
them  of  their  remedy  over  against  those  who 
were  liable  to  the  assured  to  make  good  his 
loss;  and  the  decision  of  the  Vice- Chancellor  in 
that  case  was  affirmed  upon  appeal.  See  5 
Paige,  285.  The  rule  on  this  subject  is  thus 
correctly  laid  down  by  Phillips  in  his  valuable 
treatise  on  the  Law  of  Insurance,  which  has 
become  a  text  book  in  the  American  courts: 
"  Where  the  insurable  interest  consists  of  a 
debt  due  to  the  assured,  as  in  the  case  of  ad- 
vances made  by  a  consignee,  or  a  policy  on  the 
life  of  the  debtor,  the  assured  is  bound,  no 
doubt,  to  assign  to  the  underwriters  his  debt 
or  his  insurable  interest,  whatever  it  may  be, 
in  case  of  his  being  paid  a  total  loss."  2  Phil. 
Ins.,  282.  It  is  evident,  therefore,  in  the  case 
under  consideration,  that  the  two  insurances, 
after  the  sale  and  when  the  last  insurance  was 
made,  were  upon  two  distinct  and  separate  in- 
terests. The  subject-matters  thereof  were  dif- 
ferent— the  one  being  upon  Tyler's  debt  to 
Shafer,  which  might  be  lost  by  the  destruction 
of  the  house  if  the  vendee  was  unable  to  pay. 
and  the  other  upon  the  actual  loss  of  the  house. 
The  loss  of  the  house  must  fall  upon  the  holder 
of  the  last  policy,  in  any  event,  as  the  under- 
writers in  the  first  policy  will  be  entitled  to  an 
assignment  of  Tyler's  contract  to  pay  the  pur- 
chase money,  and  may  collect  the  full  amount 
thereof  from  him  if  they  shall  pay  to  Shafer 
the  full  amount  of  his  debt.  I  am  satisfied 
from  this  view  of  the  rights  of  the  different 
parties  that  there  was  no  prior  insurance,  with- 
in the  meaning  of  the  policy,  of  which  the  as- 
sured was  bound  to  give  notice,  or  which  could 
be  resorted  to  by  him  to  obtain  satisfaction  for 
part  of  his  loss. 

The  clauses  in  the  policy  and  in  the  condi- 
tions annexed  to  the  same  on  the  same  subject, 
unquestionably,  were  intended  to  mean  the 
same  thing ;  and  if  they  differ  in  any  respect, 
the  policy  itself  must  be  resorted  to  to  explain 
the  meaning  ;  as  it  would  then  be  a  case  which 
would  be  specially  provided  for  in  the  policy, 
otherwise  than  in  the  conditions  annexed.  The 
language  of  the  policy  is  sufficiently  broad  to 
cover  any  previous  insurance  on  the  property 
in  which  Tyler  had  an  interest,  or  which  could 
protect  *him  as  the  purchaser  of  the  [*4OO 
property,  provided  the  previous  policy  had  been 
assigned  to  him  at  the  time  of  his  purchase, 
with  the  assent  of  the  other  company.  The 
terms  of  the  condition  are,  "if  the  assured  shall 
have  already  any  other  insurance  against  loss 
by  fire  on  the  property  hereby  insured,"  etc., 
evidently  intending  to  cover  not  only  insur- 
ances made  by  the  assured  and  in  his  own 
name,  but  any  others  which  he  had,  either  in 
the  name  of  another  or  by  assignment  for  his 
benefit.  But  no  one  can  suppose  for  a  moment 
that  these  underwriters  intended  to  be  so  un- 
reasonable as  to  require  a  person  insuring  with 
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them,  under  the  penalty  of  a  forfeiture  of  his 
policy,  to  give  notice  of  every  insurance  which 
any  former  owner  of  the  property  might  have 
made  thereon,  although  he  had  no  interest  in 
that  insurance,  and  the  rights  of  the  Company 
could  not  in  any  way  be  affected  thereby;  that 
if  there  was  any  such  insurance,  even  in  those 
cases  where  the  fact  was  notified  to  the  under- 
writers, the  person  insured  with  them  should 
only  recover  a  part  of  his  loss  from  them,  al- 
though he  had  no  interest  in  and  could  not  be 
benefited  by  the  other  insurance.  To  suppose 
the  underwViters  intended  that  such  a  construc- 
tion should  be  given  to  this  part  of  the  policy, 
would  be  to  suppose  that  they  intended  to  en- 
trap those  who  insured  with  them.  The  plain 
and  obvious  meaning  of  the  whole  clause  is, 
that  if  the  assured  has  any  other  policy  or  in 
surance  upon  the  property,  by  assignment  or 
otherwise,  by  which  the  interest  intended  to 
be  insured  is  already  either  wholly  or  partially 
protected,  he  shall  disclose  that  fact  and  have 
it  indorsed  on  the  policy,  or  the  insurance  shall 
be  void  ;  and  the  same  where  he  shall  make 
any  subsequent  insurance  ;  also,  that  in  case  of 
any  such  prior  or  subsequent  insurance,  al- 
though it  is  notified  to  the  Company  and  in- 
dorsed on  the  policy,  the  underwriters  in  the 
two  policies  shall  contribute  ratably  to  his  loss, 
so  that  in  no  event  he  can  recover  more  than 
the  amount  of  his  actual  loss.  I  am  satisfied, 
therefore,  that  the  policy  was  valid  ;  that  the 
assured  had  an  insurable  interest  to  the  value 
of  the  house  which  was  burned  ;  and  as  the 
jury  have  found  that  value  to  be  the  whole 
amount  underwritten  in  the  policy,  he  was  en- 
4O1*]  titled  to  recover  that  *amount,  with 
the  interest  thereon  after  the  60  days,  if  the 
condition  as  to  the  proof  of  loss,  etc.,  has  been 
complied  with  by  him  according  to  the  terms 
of  the  policy,  or  has  been  waived  by  the  un- 
derwriters. 

The  certificate  of  the  magistrate  was  a  part 
of  the  preliminary  proofs  as  to  the  nature,  cir- 
cumstances and  extent  of  the  loss  which,  by 
the  express  terms  of  the  policy,  the  underwrit- 
ers had  the  right  to  insist  upon  before  any  ac- 
tion could  be  sustained  for  such  loss  ;  but  the 
production  of  this  document,  as  well  as  any 
other  part  of  the  preliminary  proofs  of  loss  and 
interest,  might  be  waived  by  the  Company. 
The  law  is  well  settled  in  this  State,  that  if 
there  is  a  formal  defect  in  the  preliminary 
proofs,  required  by  the  policy  or  the  custom  of 
the  place,  and  which  could  probably  have  been 
supplied,  had  any  objection  been  m.ade  by  the 
underwriters  to  the  payment  of  the  loss  on  that 
ground,  if  the  insurers  do  not  call  for  the  doc- 
ument, or  make  an  objection  on  the  ground 
of  its  absence  or  imperfection,  but  put  their 
refusal  to  pay  distinctly  on  some  other  ground, 
the  production  of  such  further  preliminary 
proof  will  be  considered  as  waived.  Vos  v. 
RMnson,  9  Johns.,  192  ;  Ins.  Co.  v.  Francis, 
2  Wend.,  64  ;  Curry  v.  Ins.  Co.,  10  Pick.,  536. 
I  am  aware  that  the  Supreme  Court  of  the  U. 
S.  thought  differently  on  this  question,  when 
the  case  of  Ins.  Co.  v.  Lawrence,  2  Pet.,  25, was 
first  before  that  court,  and  that  it  was  held  that 
the  court  below  had  improperly  submitted  the 
question  of  waiver  to  the  jury  upon  the  facts 
proved.  The  subsequent  history  of  that  case, 
however,  shows  the  good  sense  of  the  rule  as 
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established  in  our  own  courts  ;  for  it  appears 
that  as  soon  as  this  decision  of  the  Supreme 
Court  was  known,  the  assured  procured  a 
new  certificate  from  the  justice,  in  which  the 
formal  defects  in  the  first  were  obviated,  and 
which  the  same  court  afterwards  held  to  have 
been  procured  in  time,  and  to  be  a  compliance 
with  the  terms  of  the  contract  requiring  the 
certificate,  etc.,  to  be  produced  before  the  loss 
should  be  payable ;  and  that  it  was  procured 
within  a  reasonable  time,  under  the  circum- 
stances of  that  case,  although  more  than  five 
years  had  elapsed  after  the  destruction  of  the 
property  before  *such  new  certificate  [*4O2 
was  procured.  See  10  Pet.,  507.  The  only 
effect  of  the  original  decision,  therefore,  was 
to  turn  the  assured  around  to  a  new  action, 
after  such  a  lapse  of  time,  upon  an  objection 
which  was  not  probably  thought  of  by  either 
party  at  the  time  when  the  claim  was  originally 
made,  and  the  preliminary  proofs  exhibited  ; 
and  which  objection  might  have  been  imme- 
diately obviated,  if  it  had  been  suggested  by 
the  officers  or  agents  of  the  Company,  or  if 
they  had  thought  proper  to  put  their  refusal  to 
pay,  either  upon  that  ground  alone,  or  upon 
that  in  connection  with  others  which  went  to 
the  merits  of  the  claim.  Good  faith  on  the  part 
of  the  underwriters,  in  such  a  case,  requires 
that,  if  they  mean  to  insist  upon  a  mere  formal 
defect  of  this  kind  in  the  preliminary  proofs, 
they  should  apprise  the  assured  that  they  con- 
sider the  same  defective  in  that  particular,  or 
to  put  their  refusal  to  pay  upon  that  ground  as 
well  as  others,  so  as  to  give  him  an  opportu- 
nity to  supply  the  defect  before  it  should  be 
too  late  ;  and  if  they  neglect  to  do  so,  their 
silence  should  be  held  a  waiver  of  such  defect 
in  the  preliminary  proofs,  so  that  the  same 
shall  be  considered  as  having  been  duly  made 
according  to  the  conditions  of  the  policy.  The 
difficulty  in  the  present  case  on  this  subject, 
however,  is,  that  the  question  of  waiver  was 
not  raised  at  the  circuit,  so  as  to  give  the  un- 
derwriters an  opportunity  of  showing  that  they 
had  in  fact  insisted  upon  the  want  of  a  proper 
certificate  as  a  necessary  part  of  the  prelimi- 
nary proofs  ;  the  court  having  decided  that  the 
certificate  produced  was  such  a  one  as  the  con- 
dition of  the  policy  required,  which  of  course 
precluded  all  consideration  of  the  question  of 
waiver. 

Although  the  underwriters,  if  they  make  the 
objection  in  time,  have  a  right  to  insist  upon 
the  production  of  such  a  certificate  as  is  spec- 
ified in  the  conditions  of  the  policy,  and  from 
the.  proper  person,  before  they  shall  be  liable 
for  the  payment  of  the  loss,  I  do  not  under- 
stand the  rule  to  be  so  strict  as  to  render  it  nec- 
essary that  such  certificate  should  be  in  the 
precise  words  mentioned  in  the  policy,  provid- 
ed it  is  so  drawn  as  evidently  to  mean  the  same 
thing.  Even  in  the  case  of  a  warranty  in  a 
policy,  *although  the  language  of  the  [*4O3 
judges  in  many  cases  has  been  that  it  must  be 
literally  complied  with,  it  has  been  beld  that  a 
warranty  to  sail  on  a  particular  day  was  com- 
plied with,  although  the  wind  blew  so  that  a 
sail  could  not  be  raised,  and  the  master  knew 
it  ,was  impossible  to  get  the  vessel  to  sea  on 
that  day,  by  his  merely  warping  the  vessel  a 
little  further  down  the  river  for  the  bona  fide 
purpose  of  starting  on  the  voyage  insured,  and 
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putting  the  vessel  in  a  better  situation  to  pro- 
ceed on  her  voyage  to  the  port  of  destination 
as  soon  as  the  wind  would  permit  her  to  go  to 
sea.  Cockrane  v.  Fisher,  2  Cromp.  &  M.,  581. 
'This  decision  was  afterwards  affirmed  upon  a 
writ  of  error  to  the  Exchequer  Chamber,  the 
court  holding  that  a  literal  compliance  with  the 
warranty  to  sail  on  that  day  was  not  necessa- 
ry if  the  vessel  was,  bonafide  and  in  fact,  start- 
ed upon  her  voyage  by  warping  her  down  the 
river  upon  the  day  specified  in  the  warranty. 
5  Tyrwh.,  496.  If  I  could  be  satisfied,  there- 
fore, in  this  case,  that  the  justice  meant  to  cer- 
tify that  he  verily  believed  the  assured  had 
sustained  damage  or  loss  by  the  destruction  of 
the  dwelling  house  insured,  to  the  amount  of 
$2,500,  or  any  other  specific  sum,  as  stated  in 
Tyler's  affidavit  or  certificate,  I  should  have 
no  difficulty  in  concurring  in  opinion  with  the 
•court  below  that  the  preliminary  proofs  were 
sufficient,  and  that  the  judgment  should  be  af- 
firmed. But  when  I  look  at  the  peculiar  terms 
in  which  the  justice's  certificate  is  framed, and 
then  advert  to  the  fact  that  the  whole  of  the 
buildings,  insured  and  not  insured,  together 
with  the  land  itself,  were  sold  but  a  few  months 
before  for  a  much  less  sum,  I  cannot  bring  my 
mind  to  the  conclusion  that  Groves  meant  to 
certify  that  he  believed  Tyler's  loss  upon  the 
dwelling-house  alone.which  was  the  only  prop- 
erty included  in  the  policy,  was  worth  about 
$4,500  as  stated  in  the  affidavit  of  the  latter. 
The  condition  of  the  policy  is  not  that  the  mag- 
istrate shall  state  that  he  believes  the  assured 
has  sustained  damage  or  loss  to  the  amount 
mentioned  in  the  affidavit  of  the  latter.  The 
meaning,  unquestionably,  is,  that  the  certifi- 
cate shall  specify  the  sum  which  the  magistrate 
believes  the  assured  has  sustained  by  the  de- 
4O4*]  struction  *or  partial  destruction  of  the 
subject  insured.  If  he  believed,  therefore, that 
the  loss  by  the  burning  of  the  house,  exclu- 
sive of  the  furniture,  was  less  than  the  sum  at 
which  the  assured  had  estimated  it  in  his  affi- 
davit, it  would  have  been  a  compliance  with 
the  terms  of  the  policy  if  he  had  stated  what 
he  believed  the  real  amount  of  that  loss  to  be, 
although  it  was  not,  in  his  opinion,  so  great  as 
that  at  which  Tyler  himself  had  stated  it.  Al- 
though the  amount  therein  mentioned,  in  the 
conditions  annexed  to  the  policy,  evidently 
means  the  amount  mentioned  in  the  certificate 
of  the  magistrate,  I  have  no  doubt  the  certifi- 
cate would  be  sufficient  if  the  fair  construction 
of  it  was  that  he  believed  he  had  sustained 
damage  or  loss  by  the  destruction  of  the  sub- 
ject of  insurance  to  the  amount  specified  by  the 
assured  in  his  affidavit  annexed,  as  that,  in,  ef- 
fect, would  be  a  specification  of  the  amount  in 
the  certificate  of  the  magistrate  by  reference 
to  the  affidavit  to  which  it  was  annexed.  But  as 
I  am  unable  to  give  such  a  construction  to  the 
language  of  the  certificate  in  this  case,  I  am 
compelled,  upon  this  point  alone,  to  vote  for 
a  reversal  of  the  judgment  of  the  court  be- 
low. If  other  members  of  the  court,  however, 
are  capable  of  giving  to  the  certificate  the 
meaning  which  the  counsel  for  the  defendant 
in  error  insist  it  ought  to  bear,  there  is  very 
little  danger  that  injustice  will  be  done  to  the 
underwriters;  as  the  jury  have  decided  that 
the  loss  actually  sustained  by  Tyler  upon  the 
WEND.  16. 


property  insured  was  equal  to  the  whole  amount 
of  the  risk  assured  by  these  underwriters. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
voted  as  follows: 

In  the  affirmative — The  CHANCELLOR  and 
Senators  Edwards,  Hubbard  and  Tracy — 4. 

In  the  negative— The  PRESIDENT  of  the  Sen- 
ate, and  Senators  Armstrong,  J.  Beardsley,  L. 
Beardsley,  Beckwith,  Griffin,  Downing,  Fox, 
Gansevoort,  Huntington,  H.  F.  Jones,  J.  P. 
Jones,  Lacy,  Lawyer,  Loomis,  Lounsberry.Mack, 
Maison,  Powers,  Wager,  Willes — 21. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 12  Wend.,  507. 

Insurable  interest— What  is— Possession  under  con- 
tract nf  purchase.  Limited— 55  N.  Y.,  356  (14  Am. 
Rep.,  280). 

Cited  in-48  N.  Y.,  435 ;  1  Lans.,  30;  13  Hun,  25 ;  11 
Barb.,  630 ;  51  Barb.,  654 ;  57  Barb.,  82 ;  1  T.  &.  C.,  344: 
7  How.  Pr.,  350 ;  5  Bos.,  261 :  5  Daly,  231. 234 :  40  N.  J. 
L.,  571 ;  28  Ohio  St.,  293 ;  29  Am.  Rep.,  273  (11  Vroom., 
568). 

Double  insurance—  What  is— Notice  of.  Cited  In — 
2  N.  Y.,  242 ;  55  N.  Y..  233  (14  Am.  Rep..  247) :  3  Keys.. 
559 :  4  Abb.  App.  Dec.,  133 ;  9  Hun,  48 :  61  Barb.,  342. 

Underwriter— Substitution  of  to  rights  of  insured. 
Cited  in— 3  Edw..  344;  20  N.'Y.,  176;  43  N.  Y.,393(3 
Am.  Rep.,  713) ;  45  N.  Y.,  466;  70  N.  Y.,  24;  10  Hun, 
61 ;  48  Barb.,  335 ;  33  How.  Pr.,  107 ;  5  Duer,  6 :  4  Rob., 
269;  11  Leg.  Obs.,143;  101  U.  8.,  594;  51  111.,  414. 

Preliminary  proofs  of  loss— Sufficiency  of  and  waiv- 
er of  defect  in.  Cited  iri-25  Wend.,  382  ;  3  N.  Y.,128: 12 
N.  Y.,  99  ;  16  Barb.,  256 ;  43  Barb.,  365 ;  57  Barb.,  522; 
5  Duer,  589 ;  8  Bos.,  501 ;  2  E.  D.  S..  286  ;  8  Daly,  523 ; 
20  Ind.,  105 ;  35  N.  J.  L.,  432 ;  97  Pa.  St.,  24 ;  49  Am. 
Dec.,  78  (11  Mo.,  278) :  13  Am.  Rep.,  411  (36  N.  J.  L., 
291 ;  17  Am.  Rep.,  68  (112  Mass.,  52). 

Policy— Assignment  of.  Cited  in— 4  Hill,  190;  4 
Edw.,  95. 

Failure  to  disclose  interest—Effect  of.  Cited  in— 9 
Bos.,  409 :  36  Wis.,  166 :  60  111.,  471. 

Mortgagee— Has  insurable  interest— Recovery  by. 
Cited  in— 20  Ind.,  105 ;  50  Am.  Dec.,  593  (29  Me.,  307). 
Also  cited  in-17  Hun,  469 :  1  Sandf ..  128 ;  71  111,, 
625. 


*MERRITT  &  DYCKMAN  Appel-  [*4O5 
lants, 

AND 

MERRITT  &  LYON,  Respondents. 

Practice— Parties— Suit  Prosecuted  in  Name  of 
Third  Person,  by  Receiver  Appointed  in  Chan- 
cery— Discontinuance  Ordered  because  Object  is 
to  Vex,  Harass  and  Oppress  Defendant —  How 
far  Courts  of  Chancery  Restrain  or  Protect  Re- 
ceiver in  Suits  by  or  against  Him. 

Where  a  suit  at  law  is  prosecuted,  in  the  name  of 
a  third  person,  by  a  receiver  appointed  by  the  Court 
of  Chancery,  and  the  plaintiff  and  the  defendant  in 
the  suit  unite  in  a  petition  to  the  Court  of  Chancery, 
stating  that  the  pretense  under  which  the  suit  is 
prosecuted  is  in  fraud  of  justice,  that  the  object  of 
the  suit  is  to  vex,  harass  and  oppress  the  defendant, 
and  to  subject  the  plaintiff  to  costs,  and  the  allega- 
tions in  the  petition  are  not  denied  by  the  receiver 
or  by  the  party  who  procured  his  appointment,  the 
receiver  will  be  directed  to  discontinue  the  suit. 

How  far  the  Court  of  Chancery  will  interfere  to 
restrain  or  protect  a  receiver  in  suits  prosecuted  by 
or  against  him.  considered  by  Mr.  J.  Cowen,  who 
delivered  the  prevailing  opinion,  and  by  Mr.  J. 
Bronson,  who  delivered  a  dissenting  opinion. 

Citations-3  Atk.,  750;  3  Bro.  Ch.,  86;  1  Ves..  Jr.,  161; 
1  Dick.,  120 ;  2  Dick.,  787 ;  3  Madd.,  473 ;  M'Clel.  &  Y., 
272  ;  M'Clel.,  206,  575  ;  1  Hog.,  142. 146  ;  1  Johns.  Ch., 
517 ;  3  Ves..  368  ;  2  Moll.,  372.  388 :  1  Jac.  &  W.,  635 ;  1 
Russ.  &  M.,  563 ;  2  Mylne.  &  K.,390 ;  Sin.,  104,  n.:  3  P. 
Wms.,  379;  9  Ves.,  335. 
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A  PPEAL  from  chancery.  This  was  an  ap- 
li.  peal  from  an  order  of  the  Chancellor  direc- 
ing  a  receiver  to  discontinue  a  suit  at  law  prose- 
cuted by  him.  In  May,  1816,  Samuel  Town- 
send  and  Monmouth  Lyon  gave  a  sealed  note 
to  Daniel  Merritt  for  $802.50,  payable  in  12 
months,  Lyon  signing  as  the  surety  of  Town- 
send.  In  18"20,  Daniel  Merritt  delivered  the  note 
to  one  Jared  Peck  for  collection,  and  at  the 
same  time  indorsed  his  name  upon  it,  not  for 
the  purpose  of  transferring  it  to  Peck,  but  to 
facilitate  the  collection.  The  amount  due  upon 
the  note  was  collected  from  Townsend  by  Peck , 
and  he  neglecting  to  pay  over  the  money,  Mer- 
ritt sued  him,  and  about  1825  recovered  a  judg 
ment,  which  was  compromised  by  Peck  by  the 
payment  of  a  portion  thereof.  The  note,  how- 
ever, being  in  the  hands  of  Peck's  attorney, 
and  being  considered  as  of  no  value,  was  not 
delivered  up  to  Merritt.  More  than  seven  years 
previous  to  1834,  Merritt  considered  Lyon  dis- 
charged from  his  liability  in  consequence  of 
indulgence  given  to  Townsend  without  the  as 
sent  of  Lyon,  and  also  in  consequence  of  the 
property  received  by  Peck  from  Townsend, 
formally  released  Lyon  from  all  responsibility 
as  maker  of  the  note.  Oct..  13,  1834,  an  order 
was  entered  in  the  Court  of  Chancery  in  a 
4O6*]  cause  in  *which  Lot  Merritt  was  com- 
plainant and  Jared  Peck  and  Charles  Bouton 
were  defendants,  whereby,  after  reciting  that 
the  cause  coming  on  to  be  heard  upon  the  bill 
of  complaint  taken  as  confessed,  and  it  appear- 
ing from  the  bill  that  the  complainant  had 
prayed  that  a  receiver  might  be  appointed  to 
collect,  receive,  sell  and  depose  of  all  the  es- 
tate, real  and  personal,  of  the  defendant  Jared 
Peck,  as  well  that  part  thereof  which  might 
be  included  in  any  assignment  made  by  him  to 
Bouton  as  otherwise,  it  was  ordered  on  the 
motion  of  the  complainant's  counsel  and,  with 
the  assent  of  the  defendant's  counsel,  that  Ja- 
cob G.  Dyckman  be  appointed  receiver  with  the 
usual  powers.  Oct.  26,  1834,  a  suit  was  com- 
menced on  the  note  given  by  Townsend  and 
Lyon  to  Daniel  Merritt  in  the  name  of  Daniel, 
Merritt  against  Lyon  (Townsend  being  de- 
ceased) by  the  service  of  a  declaration,  and  at 
the  same  time  notice  was  served  upon  Lyon 
apprising  him  of  the  proceedings  in  chancery, 
and  that  the  suit  was  brought  by  the  authority 
of  the  receiver.  A  similar  notice  was  served 
upon  Daniel  Merritt,  and  stating  further  that 
the  suit  was  brought  to  recover  the  amount 
due  upon  the  note  which,  it  was  alleged,  was 
assigned  or  indorsed  by  Daniel  Merritt  to  Ja- 
red Peck,  and  that  as  it  was  a  sealed  note,  the 
suit  could  not  be  commenced  in  the  name  of 
Peck.  On  receiving  these  notices,  Daniel  Mer- 
ritt and  Lyon  united  in  a  petition  to  the  Chan- 
cellor, stating  the  above  facts,  averring  that  the 
pretense  of  an  assignment  or  indorsement  of 
the  note  was  in  fraud  of  justice  and  truth, that 
the  suit  was  instituted  and  prosecuted  by  the 
procurement  of  Lot  Merritt,  and  at  his  instiga- 
tion, to  vex,  harass  and  oppress  Lyon,  and  to 
injure  Daniel  Merritt,  and  to  subject  him  to 
costs,  and  praying  that  the  receiver  might  be 
directed  to  desist  from  further  proceedings  in 
the  suit,  and  that  he  or  Lot  Merrit  be  ordered 
to  pay  the  costs  of  the  defense  of  the  suit,  and 
of  the  petition.  A  copy  of  the  petition  was 
served  upon  the  solicitor  and  attorney  for  Lot 
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Merritt  and  for  the  receiver,  together  with  no- 
tice of  an  intended  application  to  the  Vice- 
Chancellor  of  the  First  Circuit  for  the  relief 
prayed  for  in  the  petition.  The  petition  was 
presented  to  the  Vice- Chancellor.  No  answer 
or  affidavits  *in  answer  was  put  in  by  [*4O7 
Lot  Merritt  or  the  receiver,  but  their  solicitor 
and  attorney  attended  the  hearing,  and  coun- 
sel opposed  the  granting  of  the  petition.  The 
Vice- Chancellor  dismissed  the  petition,  with 
costs  to  be  paid  to  Lot  Merritt. 

The  petitioners  appealed  to  the  Chancellor, 
who  reversed  the  order  of  the  Vice- Chancellor, 
and  directed  the  receiver  to  discontinue  the 
suit  at  law,  and  perpetually  enjoined  him  from 
prosecuting  any  suit  on  the  note.  He  also  or- 
dered the  receiver  to  pay  to  Lyon  his  costs  of 
the  defense,  and  directed  the  note  to  be  deliv- 
ered up  to  be  canceled.  See  the  opinion  of  the 
Chancellor,  5  Paige,  125.  From  the  order  of 
the  Chancellor  thus  made,  Lot  Merritt  and  the 
receiver  appealed  to  this  court. 

The  case  here  was  argued  by, 

Mr.  M.  T.  Reynolds,  for  the  appellants. 

Mr.  W.  Silliman,  for  the  respondents. 

The  following  opinions  were  delivered: 

By  Mr.  Justice  Co-wen.  On  the  argument, 
of  the  appeal,  it  was  very  properly  conceded 
that  the  Chancellor  had  jurisdiction  of  the  sub- 
ject matter,  the  party  and  receiver,  the  latter 
being  an  officer  of  his  court;  and  that  the  mat- 
ter was  properly  brought  forward  by  petition. 
And  the  only  question  which  can  arise  is, 
whether  the  proofs  before  him  furnished  ade- 
quate grounds  for  the  decree.  Tnere  could  in 
truth  have  been  no  pretense  for  the  suit  against 
Lyon.  The  note  had  been  paid,  beside  being 
barred  by  the  Statute  of  Limitations  and  re- 
leased. Moreover,  it  never  belonged  to  Peck, 
the  debtor.  What  there  is  of  it,  which  is  mere 
blank  paper,  still  belongs  to  Daniel  Merritt, 
who  now  joins  the  maker  in  a  petition  to  stay 
the  receiver  from  pursuing  such  a  suit. 

All  this  was  correctly  assumed  by  the  Chan- 
cellor, because  it  was  directly  charged  and 
sworn  to  in  the  petition.  That  petition  was 
served  at  an  early  day:  and  on  *the  [*4O8 
hearing,  neither  Lot  Merritt  nor  the  receiver 
express  their  belief  or  suspicion  that  any  one 
of  the  facts  stated  is  unfounded.  A  knowledge 
of  the  facts  in  Lot  Merritt  or  the  receiver  is 
not  directly  charged  in  the  petition;  but  both 
had  full  notice  of  them,  at  least  from  the  time 
when  the  petition  was  served  on  their  solicitor. 
Peck  himself  could  say  whether  the  note  was 
ever  assigned  to  him,  or  what  other  ground  he- 
had  for  claiming  it  as  his  property.  The  re- 
ceiver or  Lot  Merritt  had  a  right  to  explain. 
They  had  full  time,  or  if  not,  the  constant 
course  of  the  Court  of  Chancery  and  every  oth- 
er court  of  record  is,  to  allow  the  necessary 
time  on  proper  cause  being  shown.  If  affi- 
davits are  not  answered,  they  are  taken  as 
true. 

There  cannot  be  a  doubt  that  had  Lot  Mer- 
ritt and  the  receiver  proceeded  of  their  own 
head  in  the  Supreme  Court,  they  might  have 
been  sued  by  Lyon  for  the  vexation;  I  mean 
after  having  notice  of  such  a  defense  as  is  here 
disclosed,  and  becoming  conscious  that  the  no- 
;ice  was  true.  And  the  Court  of  Chancery, 
after  such  notice,  would  become  parliceps- 
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criminis  in  allowing  them  to  proceed  under  its 
sanction.  It  is  the  business  of  the  receiver, 
whenever  there  is  a  serious  doubt  of  the  pro- 
priety of  prosecuting  a  suit,  to  apply  for  di- 
rection; and  it  is  the  constant  course  of  the 
court  to  give  or  withhold  its  authority  accord- 
ing to  the  circumstances;  and  the  cases  cited 
by  the  Chancellor  show  that  he  interferes  to 
protect  his  receiver  against  suits  at  law.  This 
is  on  the  legal  notion  that  the  act  of  the  re- 
ceiver is  either  the  act  of  the  court  or  of  its  of- 
ficer, who  has,  perhaps,  run  into  an  honest 
mistake.  Jurisdiction  is,  therefore,  claimed 
exclusively  by  the  court,  where  his  difficulties 
may  be  properly  appreciated  and  his  delin- 
quency visited  by  a  measure  which  no  other 
court  can  accurately  apply.  It  would  be  not 
only  acting  under  a  pretense  of  the  authority 
of  that  court,  as  the  Chancellor  expresses  it, 
but  much  .more  than  a  pretense;  it  would  be 
by  its  indirect  authority,  if  after  notice  a  suit 
is  allowed  to  proceed.  It  matters  not  whether 
the  attention  of  that  court  be  called  to  the  sub- 
ject by  the  receiver  himself  or  by  the  party 
injured.  It  will  be  seen  by  the  cases  that  the 
4OO*]  court  has  interfered  *and  stopped  the 
receiver  upon  the  ground  of  mere  expediency. 
Having  that  power,  it  is  an  insult  to  suppose 
the  court  would  allow  a  suit  to  go  on  in  the 
prosecution  of  which  any  man  of  common  hon- 
esty would  blush  to  be  concerned.  I  speak  of 
this  matter  as  it  appears,  and  as  it  must  appear, 
until  the  parties  implicated  shall  deign  to  give 
a  reason  for  persisting  in  such  a  suit.  I  should 
be  very  sorry  to  suppose  that  a  reason  has  been 
withheld  upon  any  other  consideration  than  a 
want  of  power  in  the  Court  of  Chancery  to  de- 
mand it.  I  will  not  believe  that  anything  be- 
side a  desire  to  have  that  point  settled,  or  at 
least  a  fastidiousness  about  giving  "a  reason 
upon  compulsion,"  could  ever  have  led  to  an 
appearance  of  such  strange  injustice.  We  all 
know  that  it  must  have  been  a  mere  distrust  of 
his  own  powers  which  led  the  Vice- Chancellor 
of  the  First  Circuit  to  dismiss  a  petition  for 
the  restraint  of  a  malicious  prosecution.  I 
must  say,  with  the  greatest  deference  to  that 
learned  functionary,  I  am  clear  he  was  too  dif- 
fident of  his  jurisdiction. 

A  receiver  is  a  creature  of  the  Court  of 
Chancery.  He  derives  his  very  existence  from 
an  order  which  the  Chancellor  may  vacate  at 
any  time,  directing  him  to  account,  or  the  or- 
der may  hold  him  to  his  trust  and  compel  him 
to  exercise  it  properly.  He  is,  in  the  case  of  a 
solicitor,  punished  with  costs  or  even  stricken 
from  the  roll  for  malpractice,  or  what  the 
court  verily  believes  to  be  so.  Is  he  to  be  coun- 
tenanced in  an  appeal  to  this  court?  Suppose 
he  is  found  to  be  a  common  barrator,  and  pun- 
ished for  that.  He  abuses  his  office  by  stirring 
up  litigation  in  such  a  suit  as  this  appears  to 
be,  with  a  view  to  vex  and  harass  his  neigh- 
bor; shall  this  court,  on  appeal,  decree  that 
such  a  man  shall  not  only  remain  upon  the  roll, 
hut  even  be  allowed  to  proceed  unmolested,  in 
despite  of  the  very  court  by  which  he  was 
created,  and  at  whose  will  he  holds  his  place? 
I  doubt  the  power  of  this  court  to  interfere  in 
any  aspect  of  such  a  case.  It  seems  to  me  a 
mere  case  of  discretion.  All  officers  of  court 
are  bound  to  abide  rules  and  orders;  and  it 
would  lead  to  great  insubordination  should 
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*one  court  undertake  the  office  of  in-  f*41O 
terfering  with  another  in  the  regulation  of  ts 
servants.  The  Supreme  Courf  orders  a  bail 
bond  to  be  canceled,  and  punishes  the  attorney 
with  costs  for  having  improperly  put  it  in  suit; 
was  it  ever  thought  that  such  an  order  was  not 
final?  Suppose  the  Court  of  Chancery  to  make 
a  similar  order  on  a  solicitor,  is  that  the  sub- 
ject of  appeal?  If  Lot  Merrittor  Peck  or  Dyck- 
man.lhe  receiver,  wished  to  enjoy  a  more  per- 
fect liberty  in  carrying  on  this  suit  on  the  paid- 
note,  they  should  have  done  so  without  plac- 
ing the  whole  under  the  control  of  chancery. 
Every  man  may  prosecute  a  vexatious  action 
at  his  peril;  but  when  he  invokes  the  extraor- 
dinary aid  of  that  court,  and  places  the  mat- 
ter within  its  control,  he  cannot  complain  that 
his  independence  is  gone.  How  does  the  mat- 
ter stand  upon  authority?  It  will  be  recollected 
that  Daniel  Merrill  held  the  legal  interest  in 
the  note  upon  which  the  receiver  thought 
proper  to  institute  a  suit.  It  was  not  negotiable, 
and  the  suit  was,  of  course,  brought  in  Dan- 
iel Merrill's  name.  Il  was  indorsed  with  his 
name  in  blank;  but  he  swears  that  this  was  not 
for  the  purpose  of  transferring  his  right;  and 
he  is  still  Ihe  owner.  Il  is  nol  pretended  that 
either  Lol  Merrill  or  Peck  or  Dyckman  have 
any  inleresl,  legal  or  equitable.  For  aught  that 
appears,  the  receiver  mighl  as  well  have  pros- 
ecuted any  other  note  or  bond  in  the  city  which 
he  could  have  laid  his  hands  upon.  What  is 
Ihe  consequence  lo  Daniel  Merritt?  The  suit 
goes  on  in  his  name  and  his  right;  and  he  is  de- 
feated and  subjected  to  an  execution  for  costs 
whether  he  will  or  not. 

I  deny  that  a  receiver  has  the  least  right  to 
proceed  in  such  a  case  withoul  Ihe  previous 
sanclion  of  Ihe  court.  Where  the  legal  estate 
is  in  another,  and  he  is  obliged  to  proceed  in 
his  name,  even  though  the  equilable  righl  be 
in  Ihose  whom  Ihe  receiver  represenls,  an  or- 
der lo  prosecute  must  first  be  obtained,  on  no- 
tice to  the  person  whose  name  is  lo  be  used. 
The  person  holding  the  real  interest  is  then  as- 
certained, and  provision  made  to  indemnify 
the  nominal  plaintiff.  Such  has  been  the  sel- 
lled  doclrine  ever  since  Pitt  v.  Snowden,  3 
Alk.,  750,  before  Ld.  Hardwicke,  in  1752.  The 
*case  arose  on  Ihe  righl  of  receivers  lo  [*4 1 1 
dislrain  for  renl  due  lo  Ihe  eslale  which  Ihey 
represented.  His  words  are:  "If  Ihere  should 
be  any  doubl  who  had  a  legal  righl  to  the 
rent,  then  the  receiver,  as  he  musl  dislrain  in 
Ihe  name  of  Ihe  person  who  has  Ihe  right, 
would  very  properly  make  an  application  to 
the  court  for  an  order. "  The  case  of  Hughes 
v.  Hughes,  3  Bro.  Ch.,  86,  in  1790,  went  on  Ihe 
same  dislinclion.  S.  C.,  1  Ves.,  Jr.,  161;  and 
seelShelly  v.  Pelham,  1  Dick.,  120;  MitcJtelv. 
Duke  of  Manchester,  2  Id.,  787.  As  lale  as  1821 
Ihe  same  doclrine  was  held,  if  Ihe  rent  be  in 
arrear  for  more  than  a  year.  Brandon  v.  Bran- 
don, 5  Madd.,  473.  In  1825,  in  the  Exchequer, 
a  receiver  proposed  to  sue  for  rent  in  the  name 
of  a  trustee,  who  was  abroad  in  Italy.  The 
receiver  was  a  solicitor;  and  on  inquiry  it  was 
not  known  how  he  came  to  be  appointed  con- 
currently with  the  trustee.  The  courl  refused 
to  allow  a  prosecution  which  would  be  taking 
the  whole  power  from  Ihe  Irustee  and  placing 
it  in  the  hand  of  the  solicitor.  They  said  it  was 
too  greal  a  power  to  be  conferred  on  any  pro- 
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fessional  person.  Delia  Cainea  v.  Hayward, 
M'Clel.  &  Y.,  272.  The  case  is  in  point.  Here 
we  do  know,  to  be  sure,  how  the  solicitor  came 
to  be  appointed.  It  was  under  an  order  by  con- 
sent between  him  and  the  two  persons  in  whose 
service  he  exhibits  so  much  zeal.  Neither  the 
Chancellor  nor  any  of  his  masters  were  con- 
sulted; and  what  security  he  gave  and  whether 
any  does  not  appear.  Everything  passed  by 
consent.  They  seem  to  have  taken  the  Court 
of  Chancery  into  their  own  hands;  and  are  de- 
termined to  proceed  in  defiance  of  it.  The 
case  in  the  Exchequer  reported  by  M'Clel.  & 
Y.,  is  reversed.  It  is  no  longer  a  question 
what  power  the  Court  of  Chancery  will  confer 
on  a  solicitor;  but  what  power  he  and  his  cli- 
ents will  allow  to  the  Court  of  Chancery. 

In  Dacie  v.  John,  M'Clel.,  575,  the  court  held 
that  they  would  not  empower  a  receiver  to  sue 
for  a  debt,  either  where  the  suit  would  be  op- 
pressive to  creditors  or  it  was  unlikely  that  any 
fruits  would  be  derived  from  it.  That  is  an- 
other case  in  point.  Here  the  suit  cannot  but 
be  oppressive  to  Daniel  Merritt,  by  subjecting 
412*]  him  to  costs;  but  all  recovery,  *all 
fruits  are  hopeless.  Several  cases  of  the  like 
import  are  to  be  found  in  the  Irish  chancery. 
Nangle  v.  Ld.  Fingall,  1  Hog.,  142;  Ex  parte 
Cornwallis,  Id.,  146. 

It  is  no  answer  that  Lot  Merritt  is  a  creditor 
of  Peck,  and  that  they  are  both  anxious  to 
prosecute  the  suit.  There  are  other  persons 
interested.  In  Dacie  v.  John,  M'Clel.,  206, 
575,  both  had  been  partners,  and  a  receiv- 
er was  appointed  to  collect  and  take  charge 
of  their  effects.  The  Barons  of  the  Exchequer 
all  concurred, that  the  receiver  should  not  be  al- 
lowed to  sue  Loncueville,  a  debtor,  on  the  mere 
ground  that  he  was  solvent  and  had  promised 
to  pay  in  a  reasonable  time.  Dacie,  one  of 
the  partners,  too,  was  anxious  to  sue;  but  the 
Barons  thought  that  a  reason,  for  preventing 
the  suit.  John,  the  other  partner,  opposed  it. 
The  case  altogether  proves  that  the  whole  of 
these  matters  lie  in  the  merest  discretion  of  the 
Court  of  Chancery;  as  much  so  as  an  order 
giving  time  to  answer. 

I  admit  that  the  question  before  us  depended 
on  the  good  faith  with  which  the  suit  was  pur- 
sued; and  I  have  no  doubt  the  Chancellor  so 
regarded  it.  Feeling  greatly  dissatisfied  by 
such  an  unexplained  case,  for  which  I  think 
he  had  much  reason,  he  makes  this  decree; 
but  I  am  quite  sure  that  never  would  have 
been,  had  the  receiver,  even  after  the  delay  of 
an  appeal,  opened  his  mouth  to  allege  any  ex- 
cuse for  the  proceeding.  The  Chancellor  would 
have  either  heard  the  explanation  himself  or 
sent  the  papers  back  on  a  simple  reversal,  for 
answer  before  the  Vice- Chancellor.  Not  hear- 
ing a  word,  after  so  long  a  time,  the  receiver 
maintaining  a  sullen  silence  under  full  notice 
that  there  was  no  color  for  the  suit  in  the  Su- 
preme Court,  was  leaving  the  case  to  the  very 
harshest  inferences  against  him.  We  are  told 
that  he  had  a  right  to  throw  himself  on  the 
presumption  of  his  good  faith  and  innocence. 
That  was  doubtless  so,  until  the  presumption 
should  be  overcome  by  opposing  circumstances. 
Every  man  who  is  a  party  must  then  answer, 
and  if  he  do  not,  his  silence  is  construed  into 
an  admission. 

The  office  of  receiver,  I  am  aware,  is  one  of 
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difficulty  and  responsibility;  and  the  court  will 
extend  to  him  every  necessary  encouragement 
and  protection,  and  treat  his  conduct  with 
*great  indulgence;  but  there  is  a  limit  [*413 
to  all  this.  He  must  at  least,  when  properly 
called  upon,  show  that  he  deserves  indulgence. 
So  far  from  being  bound  to  lend  himself  to 
such  a  proceeding  as  this,  he  ought  at  once  to 
have  demanded  from  Lot  Merritt  and  Peck  an 
explanation,  for  his  own  satisfaction,  if  noth- 
ing more.  He  had  the  sworn  case  before  him, 
and  he  ought  not  to  have  proceeded  a  step 
farther  without  taking  the  direction  of  the 
Vice- Chancellor.  Instead  of  doing  so,  he  adopt- 
ed the  acts  of  Lot  Merritt,  with  all  their  sus- 
picious and  dark  coloring,  when  he  resisted  the 
motion  on  these  papers. 

On  the  whole,  it  seems  to  me  the  Chancellor 
could  say  nothing  less  than  that  here  is  at  least 
such  evidence  of  bad  faith  as  calls  for  explana- 
tion. I  am  entirely  satisfied  with  the  decree, 
including  the  costs.  Indeed,  the  latter  is  so 
much  a  matter  of  discretion,  as  hardly  to  be  the 
subject  of  an  appeal.  I  am  for  affirming  the 
decree. 

Chief  Justice  Nelson  concurred  in  the  opin- 
ion delivered  by  Mr.  Justice  Co  wen. 

Mr.  Justice  Bronson  dissented,  and  deliv- 
ered the  following  opinion: 

If  this  case  did  not  properly  belong  to  a 
court  of  equity,  the  appellants  were  not  called 
upon  to  say  whether  the  allegations  in  the  pe- 
tition were  either  true  or  false.  It  was  enough 
for  them  to  object  that  the  respondents  had  re- 
sorted to  the  wrong  forum  for  relief,  without 
saying  what  answer  could  be  given  to  the  ap- 
plication in  another  place.  But  for  all  the 
purposes  of  the  inquiry  whether  this  was  a  fit 
case  for  the  interposition  of  the  Court  of  Chan- 
cery, the  allegations  of  the  respondents  must 
be  taken  to  be  true.  What  then  are  the  ques- 
tions presented  by  their  petition?  For  the  pur- 
pose of  answering  this  inquiry,  I  shall  consid- 
er the  case  of  each  respondent  separately.  The 
one  was  obligor,  and  the  other  obligee  in  the 
instrument  on  which  the  action  was  founded 
— the  one  plaintiff  and  the  other  defendant  in 
the  suit.  They  had  no  common  or  joint  interest, 
either  legal  or  equitable,  *which  made  [*414 
it  necessary  for  them  to  unite  in  the  applica- 
tion; and  if  neither  of  them  alone  was  entitled 
to  relief,  the  case  could  not  be  made  stronger 
by  their  both  uniting  in  this  petition. 

First,  as  to  Daniel  Merritt.  The  suit  in  the 
Supreme  Court  was  on  the  sealed  note,  and 
was,  therefore,  necessarily  brought  in  the 
name  of  Daniel  Merritt,  the  obligee.  He  had 
indorsed  his  name  on  the  note  and  delivered  it 
to  Peck  ;  and  among  the  choses  in  action  of 
Peck,  the  receiver  no  doubt  found  the  instru- 
ment. Merritt,  the  obligee,  unites  with  Lypn, 
the  obligor,  in  the  various  allegations  showing 
that  the  note  was  no  longer  a  valid  security. 
They  agree  that  Lyon  was  a  surety  for  Town- 
send,  and  that  the  surety  had  been  discharged 
by'giving  time  to  the  principal  debtor.  They 
allege  also  that  the  debt  had  been  collected 
from  Townsend,  and  finally  that  Merritt  had 
released  and  discharged  Lyon  from  all  liability 
on  the  note.  Merritt  adds  that  the  note  would 
have  been  given  up  to  him  at  the  time  of  the 
settlement  with  Peck,  if  he  had  regarded  it  of 
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any  value.  Whether  the  note  had  been  as- 
signed to  Peck  or  not,  it  is  quite  clear  that 
Merritt  had  no  interest  in  the  instrument  as  a 
security  ;  for  the  substantial  reasons  that  the 
debt  had  been  paid,  and  the  obligor  had  also 
been  released.  He  had  no  interest  in  the  suit, 
either  legal  or  equitable,  and  could  have  no 
possible  right  to  interfere  with  its  further  pros- 
ecution, except  for  the  single  purpose  of  pro- 
tecting himself  against  costs.  As  plaintiff  on 
the  record,  costs  would  be  adjudged  against 
him  if  the  defendant  succeeded.  He  was  enti- 
tled to  an  indemnity  against  those  costs,  and 
on  an  application  to  the  court  in  which  the  ac- 
tion was  pending,  an  ample  indemnity  would 
have  been  ordered  as  a  matter  of  course.  There 
was  no  occasion  whatever  for  his  resorting  to  a 
court  of  equity  for  relief,  and  I  am  not  aware 
that  a  bill  or  petition  has  ever  been  entertained 
in  such  a  case.  It  is  true  that  Merritt  unites 
with  Lyon  in  the  allegation  that  the  pretense 
of  an  assignment  to  Peck  is  "in  fraud  of  jus- 
tice and  truth  and  of  the  just  rights  of  your 
petitioners  ; "  but  it  must  be  remembered  that 
he  had  before  shown  that  he  had  no  "  rights  " 
whatever  in  relation  to  the  matter.  Whether 
415*]  the  note  had  *been  legally  transferred 
to  Peck  or  not,  was  a  question  in  which  Mer- 
ritt could  have  no  interest  after  his  explicit  ad- 
mission that  the  instrument  was  no  better  than 
a  piece  of  waste  paper.  The  whole  question 
then  comes  to  this  :  could  Merritt  resort  to  a 
court  of  equity  for  an  indemnity  against  costs, 
when  he  had  a  certain,  adequate  and  more  ex- 
peditious remedy  at  law  ?  I  think  it  quite  clear 
that  he  could  not,  and  so  far  as  he  was  con- 
cerned, the  Vice- Chancellor  very  properly  dis- 
missed the  application. 

It  was  said  that  if  the  suit  was  instituted  in 
the  name  of  Merritt,  without  any  legal  or 
equitable  right  to  do  so,  he  was  not  obliged  to 
lie  by  and  suffer  it  to  proceed,  even  if  an  ade- 
quate indemnity  should  be  tendered.  This  may 
be  conceded  ;  but  then,  what  was  his  remedy? 
I  agree  with  the  Chancellor,  that  the  remedy 
was  by  application  to  the  court  in  which  the 
suit  was  instituted  to  stay  the  proceedings,  and 
punish  the  person  who  had  abused  the  process 
of  the  court.  In  a  proper  case,  such  redress 
would,  unquestionably,  be  ordered ;  but  it 
should  come  from  the  court  in  which  the  ac- 
tion was  brought,  aud  whose  process  had  been 
improperly  used.  It  did  not  furnish  any 
ground  for  a  suit  or  proceeding  in  a  court  of 
equity.  And  besides,  if  the  suit  was  in  truth 
instituted  without  any  authority  from  Merritt, 
either  express  or  implied,  he  could  release  the 
action,  and  thus  put  an  end  to  it,  without  the 
necessity  of  resorting  to  any  court.  He  not  only 
had  an  adequate  remedy  at  law,  but  also 
another  remedy  in  his  own  hands,  which  did 
not  require  the  aid  of  any  judicial  sanction. 
Why  then  should  he  resort  to  a  court  of 
equity  ?  He  was  there  for  no  legitimate  pur- 
pose, except  as  a  witness  for  Lyon.  As  an  ap- 
plicant for  relief,  his  petition  was  properly  de- 
nied by  the  Vice- Chancellor. 

What  equity  had  Monmouth  Lyon  ?  It  may 
be  proper  in  the  first  place  to  notice  an  argu- 
ment of  the  counsel  which  seems  to  have  had 
some  influence  upon  the  decision  of  the  Chan- 
cellor. It  was  said  that  (he  receiver  had  been 
appointed  by  fraud  and  collusion  between  Lot 
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Merritt,  the  judgment  creditor,  and  Peck,  the 
judgment  debtor,  for  the  purpose  of  prosecut- 
ing an  action  on  the  note  in  the  name  of 
Daniel  Merritt,  and  in  such  a  way  as  to  deprive 
Lyon  of  *the  benefit  of  his  testimony.  [*4l6 
The  decree  made  on  the  creditors'  bill  was  re- 
ferred to  for  the  purpose  of  proving  an  im- 
proper combination  between  the  parties  to  that 
suit.  To  this  argument  there  are  several  an- 
swers. The  alleged  peculiarities  in  the  decree 
on  which  the  argument  is  based  are  :  1.  That 
the  parties  agreed  on  the  person  who  should  be 
appointed  receiver  ;  2.  He  was  not  required  to 
give  security  ;  and  3.  It  was  provided  that  if 
the  receiver  declined  to  prosecute  any  demand 
which  Peck  claimed  as  belonging  to  him,  Peck 
might  in  that  case  apply  to  the  court  for  leave 
to  prosecute  the  claim  on  his  own  behalf. 
These  alleged  peculiarities  in  the  order  are 
very  far  from  making  out  anything  like  an  im- 
proper combination  between  the  parties  to  the 
chancery  suit.  They  do  not  necessarily  raise 
the  inference  that  any  friendly  relations  existed 
between  them.  When  Peck  could  no  longer 
resist  the  appointment  of  a  receiver,  it  is  not 
surprising  that  he  should  assent  to  the  nomi- 
nation of  Mr.  Dyckman  ;  and  if  all  parties  in- 
terested in  the  fund  were  satisfied  with  his  in- 
dividual responsibility,  they  might  very  prop- 
erly waive  the  necessity  of  his  finding  sureties. 
As  to  the  remaining  ground  of  imputing  fraud 
or  collusion,  if  there  were  any  choses  in  action 
claimed  by  Peck  which  the  receiver  should  not 
deem  it  expedient  to  prosecute,  either  because 
the  debtors  were  insolvent  or  for  any  other 
cause,  what  possible  objection  could  there  be 
to  leaving  such  demands  where  they  were 
before — under  the  control  of  Peck  ?  No  good 
objection  has  been  or  can  be  suggested.  And 
besides,  the  right  to  sue  in  such  cases  was  not 
reserved  to  Peck  unconditionally,  but  only  the 
privilege  of  applying  to  the  court  for  leave  to 
prosecute  on  his  own  account.  It  is  not  to 
be  presumed  that  leave  would  be  improperly 
granted. 

But  there  are  other  and  more  conclusive 
answers  to  this  argument.  The  order  of  the 
Court  of  Chancery  appointing  a  receiver  on  the 
creditors'  bill  could  not  be  impeached  or  its  le- 
gality called  in  question  in  this  collateral  man- 
ner. If  third  persons  were  in  any  way  preju- 
diced by  the  order,  they  should  make  a  direct 
application  to  the  court  to  have  it  vacated  or 
modified.  Again,  if  the  decree  could  be  im- 
peached in  a  collateral  proceeding,  it  has  not 
been  done  in  *this  case.  The  petition  [*4 1 7 
of  the  respondents  says  nothing  whatever  about 
any  supposed  fraud  or  combination  ;  and  it  is 
hardly  necessary  to  add  that  courts  of  equity 
as  well  as  courts  of  law  proceed  secundum  allt- 
gata  el  probata.  If  the  party  has  proved  more 
than  he  has  alleged,  he  can  only  have  relief 
according  to  the  case  which  he  has  stated  in 
his  petition.  In  addition  to  all  that  has  been 
said,  it  is  morally  impossible  that  there  should 
have  been  any  combination  to  deprive  Lyon  of 
the  benefit  of  Merrill's  testimony.  The  note 
was  in  the  possession  of  Peck,  and  he  could 
have  brought  an  action  upon  il  at  pleasure, 
before  the  receiver  was  appoinled.  But 
whether  brought  by  him  or  the  receiver  who 
look  his  place,  the  action  musl,  necessarily,  be 
brought  in  the  name  of  Daniel  Merritt.  The 
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receiver  acquired  no  other  or  greater  rights 
than  such  as  had  previously  belonged  to  Peck, 
and  if  there  was  any  combination  between  the 
parties  to  the  chancery  suit,  it  was  one  of  the 
most  idle  and  worthless  contrivances  that 
could  possibly  be  imagined. 

The  facts  alleged  by  Lyon  as  a  foundation 
for  his  application  were:  1.  That  the  note  was 
not  assigned  to  Peck  and,  consequently,  the  re- 
ceiver had  no  right  to  sue;  2.  That  he  had  three 
good  defenses  to  the  suit  at  law;  and  3.  That 
the  action  was  prosecuted  by  the  procurement 
of  Lot  Merritt,  the  judgment  creditor,  and  at 
his  instigation,  to  the  vexation  of  the  petition- 
er, and  unjustly  to  harass  and  oppress  him. 
The  alleged  vexation  and  oppression  may  be 
regarded  as  an  inference  from  the  previous 
statements,  01  a  complaint  rather  than  the  sub- 
stantive allegation  of  a  fact.  But  it  is  not  very 
important  in  which  light  it  is  considered.  No 
one  of  the  facts  alleged,  nor  all  of  them  taken 
together,  furnish  a  sufficient  ground  for  a  bill 
in  equity.  If  the  note  did  not  belong  to  Peck, 
the  action  could  be  released  by  Daniel  Merritt, 
the  plaintiff  on  record.  He  was  ready  to  second 
the  wishes  of  Lyon,  as  is  abundantly  proved 
by  his  joining  in  the  petition.  If  his  name  was 
improperly  used  as  plaintiff,  to  the  vexation  or 
oppression  of  Lyon,  a  ready  and  an  adequate 
remedy  could  be  had  by  applying  to  the  court 
418*]  *in  which  the  action  was  pending. 
There  was  no  occasion  for  resorting  to  another 
forum.  The  fact  that  he  had  a  good  defense 
at  law  was  the  worst  of  all  reasons  for  resort- 
ing to  the  Court  of  Chancery.  It  was  the  very 
reason  which  would  deprive  that  court  of 
jurisdiction.  He  did  not  ask  a  discovery  in 
aid  of  his  defense  at  law,  nor  set  up  any  other 
ground  of  equity  as  the  foundation  for  his  ap- 
plication. 

It  was  said  that  the  note  ought  to  be  delivered 
up  and  cancelled,  and  Hamilton  v.  Cummings, 
1  Johns.  Ch.,  517  was  referred  to  as  proving 
the  jurisdiction  of  the  Court  of  Chancery  in 
such  cases.  There  is  no  doubt  of  the  power 
of  that  court,  in  a  fit  case  and  on  a  proper  ap- 
plication, to  order  an  instrument  to  be  de- 
livered up  to  be  canceled.  But  the  respond- 
ents neither  made  out  a  proper  case  for  such 
an  application,  nor  did  they  pray  any  such  re- 
lief. The  prayer  of  the  petition  was  for  an 
order  that  the  receiver  desist  from  further  pro- 
ceedings on  the  note,  and  that  Lyon  be  paid 
his  costs  in  the  Supreme  Court,  and  the  peti- 
tioners their  costs  in  this  matter.  Under  the 
circumstances  of  this  case  I  doubt  whether  the 
party  was  entitled  to  any  other  or  different  re- 
lief under  the  general  prayer  which  was  added. 
Looking  at  the  specific  prayer  of  the  petition- 
ers, the  appellants  might  be  willing  to  rest  the 
case  on  the  question  of  law  which  it  presented, 
without  offering  any  answer  to  the  facts  al- 
leged. But  if  there  had  been  a  prayer  that  the 
note  should  be  delivered  up  to  Lyon,  they 
might  then  have  denied  the  allegations  con- 
tained in  the  petition. 

But  independent  of  this  consideration,  I  am 
of  opinion  that  the  respondents  did  not  make 
out  a  proper  case  for  asking  that  the  note 
should  be  delivered  up  to  be  canceled.  I  shall 
not  go  over  with  the  cases  on  this  head  of  equity 
jurisdiction.  Many  of  them  were  examined 
by  Chancellor  Kent,  in  Hamilton  v.  Cummings. 
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He  concluded  his  review  with  the  remark, that 
while  he  asserted  the  authority  of  the  court  to 
sustain  such  bills,  he  was  not  to  be  understood 
as  encouraging  applications  where  the  fitness  of 
the  exercise  of  the  power  of  the  court  was  not 
pretty  strongly  displayed.  He  added:  "Per- 
haps the  cases  may  all  be  Reconciled  [*4 1 9 
on  the  general  principle  that  the  exercise  of  this 
power  is  to  be  regulated  by  sound  discretion, 
as  the  circumstances  of  the  individual  case 
may  dictate;  and  that  the  resort  to  equity,  to 
be  sustained,  must  be  expedient,  either  because 
the  instrument  is  liable  to  abuse  from  its  ne- 
gotiable nature,  or  because  the  defense  not 
arising  on  its  face,  may  be  difficult  or  uncer- 
tain at  law,  or  from  some  other  special  circum- 
stances peculiar  to  the  case,  and  rendering  a 
resort  here  highly  proper,  and  clear  o'f  all 
suspicion  of  any  design  to  promote  expense 
and  litigation."  Although  the  rule  laid  down 
by  Chancellor  Kent  goes  further  in  asserting 
the  jurisdiction  of  the  court  than  some  of  the 
cases  in  England,  the  respondents  have  not 
brought  themselves  within  it.  The  instrument 
was  not  negotiable,  and  there  could  be  no 
danger  of  abuse  on  that  ground.  It  is  not  al- 
leged that  the  defense  is  either  difficult  or  un- 
certain at  law,  nor  are  there  any  special  cir- 
cumstances why  the  rights  of  the  parties  should 
not  be  settled  at  law  where  the  question  is  pend- 
ing. There  is  nothing  peculiar  in  the  case  ex- 
cept that  Lyon  has  three  good  defenses  at,  law 
to  the  action,  while  other  defendants  do  not 
usually  have  more  than  one.  This  is  not  a  pe- 
culiarity that  can  render  a  resort  to  equity 
either  necessary  or  proper.  If  the  respondents 
can  succeed  under  this  head  of  equity  jurisdic- 
tion, many  litigated  questions  on  written  in- 
struments may  be  transferred  from  courts  of 
law  to  the  Court  of  Chancery.  Whenever  the 
defendant  is  able  to  make  the  usual  affidavit 
of  merits  on  the  ground  that  the  instrument  is 
void, or  that  the  debt  has  been  paid  or  released, 
he  may  withdraw  the  case  from  a  trial  by  jury, 
and  involve  the  opposite  party  in  all  the  diffi- 
culty and  expense  of  a  litigation  in  chancerv. 
In  Tranco  y.  Bolton,  3  Ves.,  368,  a  bill  of  this 
kind  was  dismissed  on  demurrer,  on  the  ground 
that  the  matter  alleged  in  avoidance  of  the 
bond  might  be  pleaded  at  law.  There  is  no 
doubt  that  the  Court  of  Chancery, under  special 
and  peculiar  circumstances,  will  order  an  in- 
strument to  be  delivered  up,  although  there  is 
a  good  defense  at  law ;  but  it  is  believed  that 
there  is  no  case  which  goes  the  length  of  as- 
serting that  a  defendant  sued  at  law  may  avoid 
a  trial  by  jury,  and  transfer  the  cause  to  an- 
other *forum  on  the  naked  allegation  [*42O 
that  he  has  a  good  defense.  Such  a  doctrine 
cannot  be  maintained. 

The  only  remaining  ground  which  has  been 
urged  in  favor  of  entertaining  the  petition  is, 
that  the  receiver  is  an  officer  of  the  Court  of 
Chancery,  and  subject  to  its  control  in  the  ex- 
ercise of  his  authority.  That  a  receiver  is  an 
officer  of  the  Court  of  Chancery  cannot  be 
questioned;  nor  can  it  be  denied  that  he  is  sub- 
ject to  the  general  supervision  of  the  court 
for  all  the  purposes  of  protecting  the  fund 
which  is  committed  to  his  charge.  But  I  do 
not  think  it  equally  clear  that  the  court  can  in- 
terfere with  the  receiver  merely  on  the  ground 
that  he  is  its  officer,  so  long  as  he  acts  within 
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the  scope  of  his  authority  and  does  nothing 
prejudicial  to  those  who  may  be  interested  in 
the  fund.  Cases  were  cited  for  the  purpose  of 
proving  that  the  Court  of  Chancery  will  pro- 
tect its~ofncers,  and  will  restrain  third  persons 
from  commencing  actions  at  law  against  them, 
even  where  they  had  exceeded  their  authority. 
In  Nugent  v.  Nugent,  2  Moll.,  372, where  a  man 
-was  discharged  from  custody  who  had  been 
improperly  arrested  on  an  attachment  sued  out 
by  a  receiver,  the  Master  of  the  Rolls  said  it 
was  unnecessary  to  require  an  undertaking  not 
to  bring  an  action;  and  he  added:  "Compen- 
sation can  only  be  got  in  this  court  for  any 
misuse  of  its  process.  I  will  enjoin  against 
such  actions  brought  in  common  law  courts." 
In  Fi'owdv.  Lawrence,  I  Jac.  &  W.,635,  the 
party  had  been  arrested  on  an  attachment  im- 
properly issued  by  the  receiver,  and  after  the 
attachment  had  been  set  aside  for  irregularity, 
be  brought  an  action  at  law  to  recover  damages 
for  the  illegal  arrest.  The  Chancellor  granted 
an  injunction  to  stay  the  suit,  but  without 
prejudice  to  any  application  which  the  plaint- 
iff might  make  in  the  Court  of  Chancery  for 
compensation.  See,  also,  Ex  parte  Clarke,  1 
Rus.  &  M.,  563;  Aston  v.  Heron,  2  Mylne  &  K., 
390.  Smith  (office  of  receiver)  104,  note,  says: 
"The  Court  of  Chancery  will  not  allow  an 
action  to  be  brought  for  a  false  arrest  under 
an  attachment;  the  practice  being  to  refer  it  to 
a  master  to  ascertain  what  compensation  shall 
be  made  to  the  injured  party."  Whether  this 
421*]  doctrine  is  not  a  little  *too  strong  for 
our  notions  of  the  right  of  trial  by  jury  need 
not  now  be  considered.  Although  the  English 
Court  of  Chancery  has  gone  very  far  in  pro- 
tecting its  officer  where  he  has  transgressed  his 
authority,  it  does  not  follow  that  it  will  inter- 
fere to  the  same  extent  for  the  purpose  of  con- 
trolling and  punishing  the  officer,  where  he 
has  neither  overstepped  the  boundary  of  his 
power,  nor  done  any  act  injurious  to  those  whose 
interest  he  is  appointed  to  protect. 

A  receiver  is  a  person  standing  indifferent 
between  the  parties,  who  is  appointed  by  the 
Court  of  Chancery  to  take  the  charge  and  man- 
agement of  the  property  in  controversy  for  the 
benefit  of  the  person  who  may  ultimately  be  en- 
titled to  it.  The  possession  of  the  receiver  is 
sometimes  deemed  the  possession  of  the  party 
in  interest.  Sharp  v.  Carter,  3  P.  Wms. ,  379. 
For  most  purposes,  however,  the  possession  of 
the  officer  is  considered  the  possession  of  the 
court,  and  third  persons  will  not  be  allowed  to 
disturb  the  tenants  after  they  have  attorned  to 
the  receiver.nor  will  they  be  permitted  to  bring 
ejectment  to  recover  the  property  without  ob- 
taining leave  from  the  Court  of  Chancery. 
Wardle  v.  Lloyd,  2  Moll.,  388;  Ange.1  v.  Smith, 
9  Ves.,  335.  When  the  court  has  taken  the 
property  under  its  charge,  it  will  not  suffer  the 
fund  to  be  wasted  by  unnecessary  actions  at 
law  between  persons  who  may  set  up  conflict- 
ing claims  ;  but  will  adopt  the  proper  means 
for  adjusting  the  whole  controversy.  It  is  on 
the  same  principle  of  protecting  and  preserv- 
ing the  fund  that  the  court  will  control  the  re- 
ceiver in  the  exercise  of  his  authority,  and  pre- 
vent him  from  doing  any  act  which"  may  prej- 
udice the  right  of  the  person  beneficially  inter- 
ested in  the  property.  But  the  case  under 
consideration  is  very  far  from  falling  within 
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this  principle.  The  receiver  is  not  attempting 
to  dissipate  but  to  acquire  the  fund.  He  finds 
among  the  choses  in  action  of  Peck,  the  judg- 
ment debtor,  a  note  which  apparently  belongs 
to  him,  and  takes  the  necessary  means  to  col- 
lect the  money  for  the  benefit  of  the  judgment 
creditor.  So  far  is  this  from  being  an  act  prej- 
udicial to  the  judgment  creditor— the  person 
entitled  to  the  fund  when  collected — that  the 
very  complaint  in  the  petition  is,  that  the  suit 
*was  instituted  "  by  the  procurement  [*422 
of  Lot  Merritt,  and  at  his  instigation."  To  in- 
terfere and  stop  the  receiver  in  such  a  case  is 
to  defeat  the  end  and  object  for  which  he  was 
appointed. 

Whether  the  note  had  been  assigned  to  Peck 
or  not  is  a  question  between  the  receiver  and 
Daniel  Merritt.  But  if  Lyon  has  any  right  to 
be  heard  on  that  subject.an  ample  remedy  may 
be  had  in  the  court  where  the  action  is  pend- 
ing. What,  then,  is  Lyon'scase?  It  is  nothing 
more  than  this — he  says  he  does  not  owe  the 
debt,  and  for  that  reason  he  wishes  the  Court 
of  Chancery  to  interfere  summarily  and  stop 
the  suit.  It  is  a  sufficient  answer  to  such  an 
application,  in  whatever  court  it  may  be  made, 
that  whether  he  owe  the  debt  or  not  is  a  ques- 
tion to  be  tried  in  the  forms  prescribed  by  law, 
and  not  by  affidavits.  The  fact,  that  the  per- 
son who  brings  or  controls  the  suit  is  a  receiver, 
cannot  alter  the  case.  He  is  the  representative 
of  the  persons  beneficially  interested  in  the 
fund,  and  so  long  as  they  do  not  complain,  and 
especially  where  they  insist  that  he  shall  pro- 
ceed, I  can  perceive  no  possible  reason  for  re- 
straining the  prosecution.  The  defendant  in  the 
action  is  entitled  to  no  extraordinary  privilege 
on  the  mere  ground  that  the  suit  is  under  the 
direction  of  an  officer  of  the  Court  of  Chan- 
cery. 

In  the  argument,  much  stress  was  laid  on  the 
fact  that  the  receiver  had  not  denied  the  state- 
ments contained  in  the  petition.  I  think  there 
was  no  occasion  for  a  denial  on  his  part.  It  was 
enough  for  him  to  take  the  objection  that  Lyon 
could  not  withdraw  the  question  of  indebted- 
ness from  the  decision  of  a  jury,  and  transfer  it 
to  another  forum,  without  setting  up  some  spe- 
cific ground  of  equity  jurisdiction.  But  what 
was  there  for  the  receiver  to  deny?  On  a  care- 
ful examination  of  the  petition,  it  will  be  found 
that  it  does  not  contain  a  single  allegation  of 
misconduct.or  wantof  good  faith  on  the  part  of 
the  receiver.  It  alleges  that  Lot  Merritt,  the 
judgment  creditor,  served  the  declaration,  and 
that  he  also  served  the  notice  which  stated  that 
the  note  had  been  assigned  to  Peck.  The  peti- 
tion then  states  that  the  pretense  of  an  assign 
mentis  "in  fraud  of  *justiceand  truth. "[*423 
but  it  contains  no  intimation  that  the  receiver 
knew  anything  about  the  matter,  either  the  one 
way  or  the  other.  Lyon  also  complains  that 
he  is  vexed  and  oppressed  by  the  suit,  but  he 
imputes  no  improper  act  or  motive  to  the  re- 
ceiver. He  does  not  allege  that  the  receiver 
ever  knew,  or  had  been  informed,  or  that  he 
had  any  reason  to  believe  that  the  matters  set 
up  in  the  petition  were  true.  What,  then,  was 
there  for  the  receiver  to  answer?  If  he  had  put 
in  an  affidavit  stating  that  the  suit  was  com- 
menced in  the  honest  belief  that  he  should  be 
able  to  recover,  and  that  he  still  entertained 
that  opinion,  all  must  agree  that  the  applica- 
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tion  ought,  in  that  case,  to  have  been  denied. 
He  was  not  bound  to  make  such  an  affidavit 
for  two  reasons:  in  the  first  place,  bad  faith  in 
bringing  or  prosecuting  the  action  was  not  im- 
puted to  him,  and  no  man  can  be  required  to 
vindicate  his  motives  until  they  have  been  im- 
peached. Another  reason  is,  that  the  plaintiff 
in  an  action  at  law  cannot  be  called  into  a 
court  of  equity  for  the  mere  purpose  of  asking 
him  whether  he  expects  to  recover  if  the  suit 
is  suffered  to  proceed.  There  is  no  such  head  of 
equity  jurisdiction. 

I  entertain  no  doubt  that  a  receiver  who  uses 
his  power  oppressively  may  be  restrained  with- 
in proper  limits,  or  removed  from  his  trust  by 
the  court  which  appointed  him.  But  it  does 
not  follow  that  this  should  be  done  upon  mere 
suspicion,  and  without  a  distinct  allegation  of 
the  fact  of  misconduct.  The  party  who  resorts 
to  a  court  of  equity  for  relief  must  state  his 
case — must  show  some  proper  ground  for  put- 
ting the  court  in  motion.  If  he  has  a  complaint 
to  make  against  an  officer  or  any  other  person, 
he  must  state  what  that  complaint  is — must 
show  that  wrong  has  been  done,  or  is  impend- 
ing. The  matter  must  be  plainly  alleged,  and 
not  left  to  be  made  out  by  argument  and  infer- 
ence. Until  this  is  done,  his  adversary  is  not 
bound  to  answer.  The  law  does  not  presume 
guilt  against  any  man  ;  and  yet  we  are  asked 
to  grant  relief  against  this  receiver,  and  charge 
him  with  the  costs  of  a  chancery  suit  without 
the  distinct  imputation  of  any  fault  on  his  part. 
The  strongest  argument  against  him  amounts 
4ii4*J  only  to  this — *he  has  not  volunteered  a 
denial  of  that  which  has  never  been  laid  to  his 
charge. 

It  seems  from  the  argument  to  be  supposed 
that  the  receiver  has  arrayed  himself  in  hos- 
tility to  the  power  from  which  he  derived  his 
appointment,  and  committed  a  contempt  of  the 
Court  of  Chancery.  I  am  utterly  unable  to 
discover  anything  in  the  case  to  warrant  this 
view  of  the  subject.  The  receiver  was  served 
with  a  petition  which  charged  him  with  no 
fault.  If  the  respondents  had  suffered  any 
wrong,  there  was  no  pretense  that  the  receiver 
was  a  party  to  it,  or  that  he  either  knew  or  had 
any  cause  to  suspect  the  injustice.  The  re- 
ceiver thereupon  went  before  the  Vice- Chancel- 
lor, from  whom  he  received  his  appointment, 
and,  in  effect,  inquired  of  the  court  whether 
there  was  anything  in  the  petition  which  he 
was  bound  to  answer.  This  certainly  was  not 
disrespectful  to  the  Vice- Chancellor,  nor  did  it 
evince  anything  like  a  spirit  of  insubordina- 
tion. The  Vice- Chancellor  could  perceive  noth- 
ing wrong  in  the  matter.  He  told  the  receiver 
there  was  nothing  for  him  to  answer — that  the 
application  was  without  foundation  ;  and  he 
immediately  dismissed  the  petition  with  costs. 

If  the  Vice- Chancellor  had  suggested  a  doubt 
whether  the  receiver  was  not  called  upon  to 
speak,  it  can  hardly  be  questioned  that  he 
would  have  stated  the  ground  upon  which  the 
suit  was  instituted,  although  I  think  it  would 
have  been  wholly  unnecessary  to  do  so.  But 
he  was,  in  effect,  told,  that  he  need  not  trouble 
himself  with  a  denial,  until  some  wrong  was 
charged  against  him. 

The  respondents  then  appealed  to  the  Chan- 
cellor, where  the  question  was,  necessarily,  the 
same  as  it  had  been  before  the  Vice-  Chancellor. 
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The  receiver  could  not  have  supposed  that  he 
was  contemning  the  power  of  the  court  by 
again  insisting  that  the  respondents  had  made 
out  no  case  for  asking  relief.  He  learned, how- 
ever, from  the  decree  that  he  had  been  much 
in  fault.  He  was  not  only  directed  to  abandon 
the  suit  at  law,  but  he  was  charged  with  the 
costs  of  the  action,  and  all  the  costs  before  the 
Vice- Chancellor,  and  on  the  appeal. 

*I  am  of  opinion  that  the  Vice-Chan-  [*42I> 
cellar  made  the  proper  disposition  of  this  case, 
and  that  the  decree  of  the  Court  of  Chancery 
should  be  reversed. 

On  the  question  being  put — shall  this  decree 
be  reversed? — the  members  of  the  Court  voted 
as  follows: 

In  the  affirmative— The  PRESIDENT  of  the 
Senate,  Mr.  Justice  BRONSON  and  Senators  Fox, 
Griffin  and  Mack. 

In  the  negative — The  CHIEF  JUSTICE,  Mr. 
Justice  COWEN  aud  Senators  Armstrong,  J. 
Beardsky,  L.  Beardsley,  Beckwith,  Downing, 
Edwards,  Hunter,  Oansewort,  J.  P.  Jones, 
Loomis,  Lounsberry,  Maison,  Seger,  Spraker, 
Sterling  and  Willes. 

Whereupon,  the  decree  of  the  Chancellor  was 
accordingly  affirmed. 

Affirming— 5  Paige,  125. 

Cited  in— 25  Hun.  618 ;  15  Barb.,  266:  16  Barb.,  296 ; 
31  Barb.,  306 ;  10  Abb.  Pr.,  307 ;  24  Wis.,  629. 


CILLER  v.  SMITH'S  EXECUTORS. 

Common  Law  Presumption  of  Payment  after  20 
Years,  Applies  to  Judgments — Action  of  Debt 
— Plea  of  Payment — Evidence — New  Trial. 

At  common  law,  presumption  of  payment  after  a 
lapse  of  20  years  applies  as  well  to  judgments  as  to 
bonds,  mortgages  and  other  specialties,  (a) 

In  an  action  of  debt,  on  judgment  brought  after 
a  great  lapse  of  time  subsequent  to  the  entry  of 
judgment,  it  was  held,  that  in  support  of  a  plea  of 
payment,  it  is  admissible  on  the  part  of  the  defend- 
ant to  show  that  an  execution  was  issued  upon  the 
judgment  shortly  after  its  entry,  that  the  defend- 
ant was  at  the  time  the  owner  and  possessor  of 
property  amply  sufficient  to  satisfy  the  debt,  that 
the  plaintiff  directed  the  officer  to  proceed  without 
delay,  that  the  officer  has  been  dead  for  many 
years,  and  that  the  execution  has  not  been  returned 
to  the  proper  office ;  and  further,  that  such  facts 
unexplained  and  not  yebutted  by  evidence  on  the 
part  of  the  plaintiff,  would  warrant  a  jury  to  find 
m  favor  of  the  defendant— and  because  such  evi- 
dence had  been  rejected  a  new  trial  was  granted. 

Citations— 2  Tidd,  Pr.,  1105 :  2  Supp.  to  Id.,  89 :  17 
Johns.,  107;  2W.B1..  995;  1  Str.,  639;  1  Camp.,  217; 
Ale.  &  Nap.,  403 ;  5  Conn.,  1 ;  2  S.  C.,  721 ;  14  Serg. 
&  R.,  15 ;  2  Tred.  S.  C.,  146,  617 ;  2  Mills.  Const., 
146 ;  Act,  April  9,  1811 ;  Act,  April  3, 1821 ;  4  J.  B. 
Moore,  163 :  4  Ham.,  383:  13  Johns.,  534:  1  Burr.,  433  : 

1  T.  R.,  271 ;  7  Johns.,  117.  556:  16  Johns.,  210,  214 ;  9 
Com.  L.  R..  177,  362  ;  2  Barn.  &  C.,  555 :   5  Johns.  Ch., 
545,  552:  10  Johns.,  414;  2  Atk.,  45;  4  Ann.  Ch.,  16.  sec, 

12  ;  2  Southard,  721 ;  7  Serg.  &  R.,  410 :  Stat.  44,  Sess. 
Laws  of  1821,  ch.  238,  sec.  4;  2  R.  S.,  301,  sec.  46:   3 
Johns.  Ch.,  197;  1  Cai.,  402;  3  Johns.,  263;  3  Conn.  N. 
S.,  472 ;  1  Har.  &  J.,  453,  622 ;  2  Mass..  84 ;  17  Mass.,55; 

13  Mass.,  1 :  4  Wh.,  201;  11  Johns.,  194,  517;  14  Johns., 
346;  2  Cow.,  626;  1  Str..  639,  652;  6  Munf .,  532;  7  Wend., 
98,  100;  5  Johns.  Ch.,558  ;  1  Cowp.,109;  19  Johns.,  347; 
3  East,  192 ;  10  East,  216 ;  Phil.  Ev..  151;  4  Cow.,  417;  7 
Cow.,  13;  12  Johns.,  208;  2  Ld.  Raym.,  1072;  1  Salk., 
322;  4  Mass..  403;  2  H.  BL,  297,  Sess.  L.  of  1821,  p.  246  ; 

2  Const.  Rep.  S.  C.,  146, 617. 


NOTE.— Presumption  of  payment  from  lapse  of 
time.  See  Jackson  v.  Sacket,  7  Wend.,  94,  note. 

In  case  of  mortgages,  see  Jackson  v.  Pratt,  10 
Johns.,  381,  note. 

WEND.  16. 


1836 


MILLER  v.  SMITH'S  EX'RS. 


435 


Tp  RROR  from  the  Supreme  Court.  This  was 
j-^  an  action  of  debt  on  a  judgment  in  favor 
of  the  testator  against  Miller,  on  a  bond  and 
warrant  of  attorney,  conditioned  for  the  pay- 
426*]  ment  *of  $826.40.  The  bond  and  war- 
rant were  executed  Oct.  19,  1805,and  the  judg- 
ment entered  three  days  thereafter.  The  suit 
on  the  judgment  was  commenced  in  January 
Term,  1833.  The  defendant  pleaded  :  I.  Nil 
debel;  2.  Nultiel  record;  and  3.  Payment  to 
the  testator  Jan.  1,  1806.  The  plaintiffs  re- 
plied, denying  payment.  On  the  trial  of  the 
cause,  the  plaintiffs  produced  an  exemplifica- 
tion of  the  judgment,  and  rested.  The  coun- 
sel for  the  defendant  requested  the  circuit 
judge  to  charge  the  jury, that  the  presumption 
of  payment,  arising  from  lapse  of  time,  sus- 
427*]  tained  *the  plea  of  pay  ment,  unless  the 
plaintiffs  gave  evidence  to  rebut  such  presump- 
tion ;  and  that  the  jury  would  be  warranted  to 
find  that  the  judgment  had  been  paid  and  sat- 
isfied. The  judge  decided  that  the  common 
law  presumption  of  payment.arising  from  lapse 
of  time,  applicable  to  bonds  or  other  sealed  in- 
struments, was  not  extended  to  judgments  of 
courts  of  record  until  the  Statute  of  Apr.  3, 
1821  and,  therefore,  declined  to  charge  the 
jury  as  requested.  The  defendant  then  proved 
a  certificate  of  the  testator,  that  $251.52,  part 
of  the  sum  mentioned  in  the  condition  of  the 
bond,  belonged  to  the  mother  of  the  defend- 
ant ;  and  he  also  produced  directions  in  writ- 
ing from  the  testator  to  the  sheriff  of  Ononda- 
ga  Co.,  dated  Nov.  5,  1806,  in  which  he  says  : 
"On  the  execution  in  your  hands  in  this  cause 
(entitled  in  the  suit  on  the  bond  and  warrant), 
I  wish  you  to  proceed,  without  delay,  to  sell 
the  defendant's  chattel  property,  and  pay  $300 
of  the  avails  to  the  mother  of  the  defendant.or 
suffer  her  to  be  a  purchaser  to  that  amount." 
There  was  no  proof  that  those  directions  were 
ever  in  the  hands  of  the  sheriff.  In  addition 
to  the  above,  the  defendant  offered  to  prove 
that  on  the  day  of  the  docketing  of  the  judg- 
ment an  execution  was  duly  issued  thereon  to 
the  sheriff  of  Onondaga,  in  which  county  he, 
the  defendant,  then  resided  ;  that  at  that  time 
and  ever  since  he  has  owned  and  possessed  per- 
sonal property  sufficient  to  pay  and  satisfy  the 
execution;  that  he  was  then  and  ever  since  has 
been  the  owner  of  real  and  personal  property, 

(a)  By  an  Act  passed  Apr.  3, 1821,  in  amendment 
of  the  law  Concerning1  Judgments  and  Executions, 
it  is  enacted  by  the  5th  section,  "  that  the  presump- 
tion of  payment  shall  apply  to  all  judgments  here- 
tofore rendered,  or  hereafter  to  be  rendered  in  any 
court  of  record  of  this  State,  to  wit :  to  judgments 
heretofore  rendered,  after  twenty  years  from  the 
passage  of  this  Act,  and  to  all  judgments  hereafter 
to  be  rendered  after  twenty  years  from  the  docket- 
ing such  judgments,  in  the  same  manner  as  such 
presumption  applies  to  sealed  instruments."  The 
provision  in  the  Revised  Statutes  on  this  subject  is 
in  these  words:  "  The  presumption  of  payment 
shall  apply  to  all  judgments  of  a  court  of  record  in 
this  State,  rendered  before  3d  April.  1821,  and  to  all 
such  judgments  rendered  before  this  chapter  shall 
take  effect  as  a  law,  in  the  same  manner  as  such 
presumption  applies  to  sealed  instruments."  2  R. 
S.,  301,  sec.  46.  And  the  next  section  extends  the 
provision  to  judgments  to  be  rendered  after  the  Re- 
vised Statutes  should  go  into  operation. 

In  commenting  upon  these  several  provisions.the 
Chancellor  considers  the  provision  in  the  Act  of 
1821  in  the  nature  of  a  Statute  of  Limitations,  and 
that  its  effect  was  to  enlarge  the  time  of  presump- 
tion as  to  judgments  rendered  previous  to  Apr.  3, 
1821,  so  that  the  presumption  of  payment  should 
not  apply  to  such  judgments  until  1841.  He  con- 
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situate  in  Onondaga,  worth  several  thousand 
dollars;  that  the  then  sheriff  of  Onondaga  had 
died  more  than  20  years  ago;  that  the  sheriff's 
family  had  moved  away,  and  the  execution  had 
not  been  returned  by  the  sheriff.  To  which 
evidence  thus  offered  to  be  given  the  counsel 
for  plaintiffs  objected  as  inadmissible,  and  the 
objection  was  sustained.  Whereupon  the  jury, 
under  the  charge  of  the  judge.found  a  verdict 
for  the  plaintiffs  for  the  debt  and  damages. 
The  defendant's  counsel  having  excepted  to 
the  decisions  of  the  judge,  applied  to  the  Su- 
preme Court  for  a  new  trial,  who  refused  to 
grant  the  same, and  rendered  judgment  for  the 
plaintiffs.  See  op.  of  S.  C.,  14  Wend.,  190. 
The  defendant  sued  out  a  writ  of  error. 
*The  case  here  was  argued  by,  [*428 
Mr.  J.  A.  Spencer,  for  the  plaintiff  in 
error. 
Mr.  D.  Buel,  Jr.,  for  defendants  in  error. 

Points  submitted  on  the  part  of  the  plaintiff  in 
error. 

I.  The  question  whether  the  judgment  had 
or  had  not  been  paid,  was  one  of  fact,  and 
should  have  been  submitted  to  the  jury  for 
their  decision.     Jackson  v.  Sackett,  7  Wend 
94  :  3  Stark.  Ev.,  1241,  1243  ;   4  Burr.,  1963  ; 
1  Phil.  Ev.,  119;  Oswald  v.  Leigh,  1  T.  R.,270; 
Bailey  v.  Jackson,  16  Johns.,  210 ;  Eldridge  v. 
Knot,  Cowp.,  214. 

II.  The  testimony  offered  to  be  given  on  the 
part  of  the  defendant  was  competent  and  ma- 
terial, and  ought  to  have  been  admitted  to  go 
to  the  jury.     It  would  have  proved  a  levy  suf- 
ficient to  satisfy  the  execution  ;  after  which 
this  action  cannot  be  maintained.  Hoytv. Hud- 
son, 12  Johns.,  207;  Hotchkiss  v.  McVickarJd 
403  ;  Reed  v.  Pruyn,  7  Id.,  428;  Ladd  v. Blunt, 
4 Mass.,  403. 

III.  But  independent  of  this  evidence,  it  is 
insisted  that  the  presumption  of  payment  aris- 
ing from  lapse  of  time.applies  as  much  and  in 
the  same  manner, to  actions  of  debt  upon  judg- 
ment,  as  upon  specialties  ;  and  that  after  a 
lapse  of  20  years,  it  is  conclusive  in  favor  of 
the  defendant,  unless  repelled  by  other  evi- 
dence. This  is  the  rule,  both  by  the  statute  and 
common  law.     2  R.  S.,  301,  sec.  46.    This  sec- 
tion is  only  declaratory  of  the  common  law, 
and  applies  to  all  judgments  rendered  before 

cedes  that  the  Legislature  might  subsequently 
abridge  that  time,  provided  a  reasonable  time  was 
given  to  plaintiffs  to  collect  their  judgments  before 
the  statutory  bar  or  legal  presumption  was  permit- 
ted to  attach,  but  he  denies  that  an  Act  could  be 
valid  and  operative  declaring  that  the  presumption 
of  payment  should  attach  to  a  judgment  which  at 
the  passage  of  the  Act  had  already  lain  dormant  20 
years,-ana  he,  therefore,  comes  to  the  conclusion 
that  the  provision  in  the  Revised  Statutes  is  inoper- 
ative as  it  respects  judgments  rendered  previous  to 
Apr.  3, 1821,  which,  when  the  Revised  Statutes  went 
into  operation  (Jan.  1,  1830),  had  already  been  en- 
tered more  than  20  years. 

On  the  other  hand,  Senator  Maison  holds,  in  the 
opinion  delivered  by  him,  that  the  provision  in  the 
Revised  Statutes  is  operaiive.and  that  the  presump- 
tion of  payment  attaches  to  all  judgments  rendered 
previous  to  Apr.  3,  1821,  although  at  the  time  when 
the  Revised  Statutes  went  into  operation  more  than 
20  years  had  elapsed  since  the  entry  of  such  judg- 
ments ;  he  denies  that  the  Act  of  1821  confers  any 
new  rights,  and  considers  the  Revised  Statutes  as 
merely  affecting^  the  remedy,  and  not  impairing  the 
rights  before  existing,  inasmuch  as  the  statute  only 
gives  the  debtor  the  benefit  of  a  legal  presumption, 
leaving  it  to  the  creditor  to  repel  its  effect  by  such 
facts  and  circumstances  as  may  exist  in  the  case. 
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Apr.  3,  1821,  and  is  intended  to  be  more  com- 
prehensive than  the  Act  of  that  session.  The 
reason  of  the  rule  is  more  strikingly  applica- 
ble to  this  case  than  to  specialties  ;  for  the 
fact  of  the  prosecution  shows  a  determina- 
tion on  the  part  of  the  plaintiff  to  have  what 
belongs  to  him,  and  a  resort  to  the  best  means 
to  compel  its  speedy  payment.  It  is  for  this 
reason  that  an  execution  cannot  issue  after  two 
years  (formerly  one)  without  a  renewal  of  the 
judgment  by  scire  facias.  Flower  v.  Boling- 
broke,  1  Str.,639;  Williams  v.  Gorges,  1  Camp., 
217;  Boardman  v.  De  Forrest,  5  Conn. ,2;  Wil- 
429*]  lis  v.  *  Washington,  6  Munf.,  532;  7 
Serg.  &  R.,  410;  14  Id.,  15  ;  Clark  v.  Hopkins, 
7  Johns.,  556  ;  Ricard  v.  Williams,  7  Wh.,109; 
3  Stark.  Ev.,  1244,  n.  M;  Matth.  Pres.  Ev., 
375.  378,  notes;  Kemys  v.  Ruscomb,  2  Atk.,  45; 
Hulke  v.  Pickering,  2  Barn.  &  C.,  555;  9  Com. 
L.  R.,  177  ;  Comber's  case,  1  P.  Wms.,  766. 
Points  for  defendants  in  error. 

I.  In  an  action  of  debt  on  a  judgment  of  a 
court  of  record  of  this  State,  no  presumption 
of  payment  from  lapse  of  time  existed  at  com- 
mon law.       Kemys  v.   Ruscomb,   2  Atk.,  45  ; 
Hothershttl  v.  Bows,  6  Mod.,  22;  Moreland  v. 
Bennett.  1    Str.,  652  ;    Searlev.  Barrington,  2 
Str.,  826  ;  Rex  v.  Bows,  1  Burr.,  434;   Winchel- 
sea  cases,4  Id.,  1936;  Mayor  of  Hull  v.Horner, 
1  Cowp.,  109  ;  Oswald  v.  Leigh,  1  T.  R.,  271  ; 

1  Fonb.  Eq.,  328,  334  ;    Higgins'  case,  6  Coke, 
45;  Jackson  v.  Pierce,  10  Johns.,  414 ;  Jackson 
v.    Wood,  12  Id.,  242  ;    Giles  v.  Baremore,  5 
Johns.  Ch.,  545  ;  Bailey  v.  Jackson,  16  Johns., 
214  ;   Jenkins  v.  Hopkins,  9  Pick.,  543  ;    2  Bl. 
Com.,  465;   Id.,  511 ;  3  Com.  Dig.,  tit.  Debt, 
A,  2  and  A,  4  ;  Bk.  v.  Arnold,  5  Paige,  42. 

II.  The  doctrine  of  presumption  of  payment 
from  lapse  of  time  applicable  to  sealed  instru- 
ments,   was  first  extended  to  judgments  of 
courts  of  record  of  this  State  by  statute  passed 
Apr.   3,  1821.     The  rule  there  introduced  is 
not  altered  by  the  Revised  Statutes  in  respect 
to  judgments  docketed  before  those  statutes 
took  effect.  Laws  of  44th  Sess.,  1821,  ch.  238, 
sec.  4,  p.  246 ;  2  R.  S,,  301,  pt.  3,  ch.  4,  tit.  2, 
art.  1,  sees.  46,  47:  Reviser's  Reports  and  Notes 
to  pt.  3,  ch.  4,  p.  19  (Section  reported  as  sec. 
48  was  enacted  as  sec.  46);  Dash  v.  VanKleeck, 
7  Johns.,  477;  Sayre  v.  Wisner,  8  Wend.,  661; 
People  v.  Supervisors  of  Columbia,  10  Id. ,  363; 
Van  Rensselaer  v.  Livingston,  12  Id.,  491. 

III.  The  evidence  which  was  offered  at  the 
trial  by  the  defendant  in  the  court  below,  and 
excluded  by  the  circuit  judge,  was  properly 
excluded.     Jackson  v.  Frier,  16  Johns.,  193; 
Chamberlain  v.  Gorham,  20 Id.,  144;  Schermer- 
4:30*]horn  *v.  Schermerhorn,  1  Wend.,  119  ;  1 
Stark.  3d  pt.,  Ev.,    389,   et  seq.;  Jackson  v. 
Hotchkm,  6  Cow.,  401. 

IV.  The  verdict  is  right  upon  the  whole  of 
the  facts  of  the  case  appearing  on  the  record. 

2  Archb.  Pr.,  252;  Alexander  v.  Barker,  2  Tyr- 
whytts  (Exr.),  140:5.   C.,  Cromp.  &  J.,   133; 
Crary  v.  Sprague,  12  Wend.,  41. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  I  think  the  learned 
judge  who  delivered  the  opinion  of  the  Su- 
preme Court  in  this  cause  has  mistaken  the  le- 
gal operation  as  well  as  the  intent  of  the  fram- 
ers  of  the  Act  of  Apr.,  1821,  to  amend  the  Act 
Concerning  Judgments  and  Executions.  Sess. 
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L.  of  1821,  p.  246.  Previous  to  that  Act,  I  be- 
lieve it  was  the  general  understanding  of  the 
profession  of  this  State,  that  judgments  stood 
upon  the  same  footing,  in  respect  to  the  pre- 
sumption of  payment,  as  bonds  and  mortgages, 
covenants  for  the  payment  of  rents,  and  other 
specialties.  Such,  at  least,  was  my  understand- 
ing of  the  law.  I  have  in  one  or  two  instances 
acted  upon  that  supposition  at  the  circuit, 
in  cases  where  the  20  years  had  expired  before 
the  passage  of  that  Act;  and  have  required  the 
plaintiff  to  introduce  some  proof  to  rebut  the 
presumption  of  payment.  Although  there  does 
not  appear  to  be  any  reported  case  in  the  En- 
glish courts,  where  the  question  has  arisen  and 
been  decided  upon  a  plea  of  payment  in  an  ac- 
tion of  debtor  &  scire  facias,  the  principle  upon 
which  the  courts  proceeded  in  allowing  the 
scire  facias  to  be  issued  after  the  expiration  of 
the  20  years,  was  a  distinct  recognition  of  the 
general  rule  as  applicable  to  judgments  as  well 
as  other  debts.  This  practice  was  probably 
adopted  before  the  Statute  of  Ann,  usually 
called  the  Act  for  the  Amendment  of  the  Law, 
and  which  first  allowed  the  plea  of  payment  to 
be  pleaded  to  a  writ  of  scire  facias,  and  to  an 
action  of  debt  on  judgment.  To  authorize  the 
issuing  of  a  scire  facias  to  revive  a  judgment 
of  20  years'  standing.the  plaintiff  was  not  only 
required  to  file  an  affidavit  that  the  debt  was 
still  due,  and  the  judgment  *unsatis-  [*431 
fied,  but  he  was  also  obliged  to  serve  the  de- 
fendant with  a  rule  to  show  cause  why  the 
scire  facias  should  not  issue,  to  enable  the  lat- 
ter to  deny  the  truth  of  the  allegation  that  the 
debt  was  still  due.  2  Tidd,  Pr.,  9th  Lond. 
ed.,  1105;  2  Supp.  to  Id.,  89,  Bk.  v.  Eden,  17 
Johns.,  107.  The  issuing  of  the  scire  facias  also 
was  a  matter  of  right,  upon  the  usual  affidavit 
and  motion  if  the  20  years  had  not  expired; 
but  after  that  time  it  was  entirely  within  the 
discretion  of  the  court.  Even  after  the  Statute 
of  Ann  had  authorized  the  plea  of  payment  on 
a  scire  facias,  the  court  would  not  permit  the 
writ  to  be  issued  after  the  lapse  of  20  years 
upon  any  other  terms  than  that  it  should  be 
actually  served  upon  the  defendant,  or  that  he 
should  have  notice  thereof  personally,  to  en- 
able him  to  make  his  defense.  Coysgarne  v. 
Fly,  2  W.  Bl.,995.  All  these  practical  regula- 
tions show  that  the  courts  were  acting  upon 
the  presumption  that  a  judgment  debt,  as  well 
as  debts  of  every  other  description,  had  been 
paid,  after  the  lapse  of  twenty  years,  unless 
the  creditor  could  show  something  to  the  con- 
trary thereof  to  take  the  case  out  of  the  gen- 
eral rule.  The  case  of  Flower  v.  Earl  of  Bo- 
lingbroke,  1  Str.,  639,  although  not  fully  report- 
ed, contains  sufficient  to  show  that  the  court 
went  upon  the  presumption  that  a  judgment 
was  satisfied  after  the  lapse  of  twenty  years, 
and  the  court,  therefore,  refused  to  let  the 
judgment  record  be  filed  nunc  pro  tune  after 
that  time;  the  defendant  being  then  dead,  and 
a  creditor's  bill  having  been  filed  to  administer 
his  assets.  The  decision  of  Ld.  Ellenborough, 
in  1808,  1  Camp.,  217,  although  but  a  Nisi 
Priux  decision,  shows  that  the  understanding 
of  the  English  judges  at  that  time  was,  that 
tb,e  general  rule  of  presumption  applied  to 
judgments  as  well  as  to  other  debts.  It  may 
also  be  proper  to  add,  thaj;  in  a  recent  case  in 
Ireland,  where  a  statutory  provision  on  this 
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subject  has  existed  for  more  than  one  hundred 
years,  Mr.  J.  Burt«m  distinctly  admits  the  ex- 
istence of  the  common  law  rule  of  presump- 
tion that  a  judgment  has  been  paid  after  the 
lapse  of  20  years,  independent  of  the  statute. 
Dunn's  Executor  v.  Heir  of  Currin,  Alcock  & 
432*]  K,  403.  And  *if  we  look  at  the  dicta 
•of  judges,  and  to  the  judicial  decisions  of  our 
sister  States  where  the  common  law  rules  of 
presumption  prevail,  we  shall  find  abundant 
evidence  to  satisfy  us  that  this  principle  of  the 
common  law  is  universally  understood  to  ap- 
ply to  judgment  debts  as  well  as  others.  In- 
deed, I  have  not  been  able  to  find  a  single  case 
or  even  &dictum  of  a  judge,  in  which  any  dis- 
tinction is  made  between  judgment  debts  and 
others,  except  in  the  case  now  under  consider- 
ation. This  precise  question  has  been  discussed, 
and  the  principle  of  presumption  of  payment 
distinctly  recognized,  in  the  decisions  of  the 
•courts  of  Conn.,  N.  J.,  Pa.  and  S.  0.  See 
Boardman  v.  DeForrest,  5  Com.,  1;  Buchanan 
v.  Rowland,  28.  C.,  721;  Cope  v.  Humphreys, 
14  Serg.  &  R.,15;  Kennedy?.  Denoon,  2  Tred., 
•617;  and  Cohen' st  Adm'r  v.  Thomson'^  Exr's,  2 
Mills.  Const.,  146.  And  this  rule  of  presump- 
tion is  recognized  as  applying  to  all  debts  in- 
discriminately by  the  courts  of  several  other 
States,  as  well  as  by  the  Supreme  Court  of  the 
U.  S. 

It  remains  for  me  to  consider  the  object  and 
intent  of  the  statutory  provision  on  this  sub- 
ject in  the  Act  of  Apr.,  1821,  and  its  legal  ef- 
fect on  the  case  now  before  us.  By  referring 
to  that  Act  it  will  be  found  that  its  general  ob- 
ject and  intent  was  to  prolong  rather  than  to 
diminish  or  shorten  the  time  for  which  the 
liens  of  judgment  should  continue.  The  Act 
limiting  the  lien  of  judgments  to  10  years  was 
passed  Apr.  9,  1811 ;  and  the  liens  of  judg- 
ments which  had  been  entered  previous  to  that 
time  would,  therefore,  have  been  extinguished 
within  six  days  after  the  passage  of  the  Act  of 
1821.  At  that  time  there  were  many  judg- 
ment creditors  who  had  not  taken  the  neces- 
sary steps  to  preserve  their  liens,  by  a  sale  of 
the  property  within  the  time  prescribed  ;  and 
this  Act  was  passed  at  their  solicitation  upon 
the  last  day  of  the  session  of  the  Legislature, 
for  the  purpose  of  extending  their  liens  until 
they  could  revive  their  judgments,  and  con- 
summate such  liens  by  a  sale  upon  execution. 
The  last  section  which  relates  to  the  presump- 
tion of  payment  of  judgments,  must  have  been 
433*]  introduced  *for  the  purpose  of  enlarg- 
ing the  period  of  presumption  with  a  view, 
perhaps,  to  preserve  the  lien  of  some  judg- 
ments which  were  already  of  20  years'  stand- 
ing, and  to  prevent  the  necessity  of  obtaining 
evidence  to  rebut  the  presumption  arising  from 
lapse  of  time.  It  was  probably  passed  through 
the  Legislature,  in  the  hurry  of  business  at  the 
close  of  a  session,  without  sufficiently  consid- 
ering its  practical  effect  upon  the  rights  of  those 
in  whose  favor  such  presumption  of  payment 
already  existed.  That  it  could  have  the  effect 
to  revive  a  judgment  which  was  already  pre- 
sumed to  be  satisfied,  I  do  not  believe,  as  it 
would  not  be  treating  the  Legislature  with 
proper  respect  to  presume  they  intended  to  de- 
stroy rights  which  were  already  vested.  But 
in  relation  to  those  judgments  which  were  of 
less  than  20  years'  standing,  the  Legislature 
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had  the  same  power  to  extend  the  time  within 
which  the  presumption  would  attach  as  they 
had  to  extend  the  liens  of  judgments  which 
had  not  then  actually  expired,  or  as  they  had 
to  diminish  the  time  of  the  continuance  of  the 
liens  of  judgments  already  existing  at  the  time 
of  the  passage  of  the  Act  of  1811  on  that  sub- 
ject. The  judgment  against  the  plaintiff  in  er- 
ror being  then  a  valid  andsubsistingdebt,  so  far 
as  related  to  a  presumption  of  payment,  it  hav- 
ing been  entered  less  than  16  years  before  the 
passing  of  the  Act,  it  was  competent  for  the 
Legislature  to  extend  the  time  within  which 
the  plaintiff  should  proceed  upon  his  judg- 
ment, or  be  barred  of  his  claim  by  a  legal  pre- 
sumption of  payment;  and  as  this  judgment 
had  more  than  4  years  to  run  at  the  time  of  the 
passage  of  the  Act  of  Apr.,  1821,  the  effect  of 
that  Act  would  be  to  enlarge  the  time  of  pre- 
sumption as  to  these  parties,  until  1841,  if  no 
subsequent  legislation  was  had  on  the  subject. 
But  as  it^was  competent  for  the  Legislature  to 
enlarge  the  time  of  presumption,  which  time 
was  in  the  nature  of  a  Statute  of  Limitations,  it 
was  also  competent  to  diminish  it  afterwards, 
provided  they  gave  the  plaintiff  a  reasonable 
time  to  collect  his  judgment  before  the  statu- 
tory bar  or  legal  presumption  was  permitted 
to  run  against  him.  It  was  not  competent,  how- 
ever, for  the  Legislature  by  statute  *to  [*434 
declare  that  the  presumption  of  payment 
should  apply  to  this  judgment  at  the  end  of  20 
years  from  the  time  it  was  entered,  when  the 
20  years  had,  in  fact,  expired  at  the  time  such 
statute  was  passed;  for  that  would  not  he  an 
act  for  the  limitation  of  the  action  on  the  judg- 
ment, but  an  act  to  bar  any  suit  from  being 
brought  thereon  at  any  time.  In  other  words, 
it  would  destroy  the  remedy  for  the  recovery 
of  the  debt  altogether,  instead  of  limiting  the 
time  within  which  the  suit  should  be  prose- 
cuted. The  provision  of  the  Revised  Statutes 
restoring  the  common  law  rule  of  presumption 
of  payment,  was  for  this  reason  inoperative  as 
to  all  those  judgments  which  had  not  been 
barred  by  lapse  of  time  at  the  passage  of  the 
Act  of  Apr.,  1821,  but  which  had  lain  dormant 
more  than  20  years  when  the  Revised  Statutes 
were  adopted:  and  the  time  of  legal  presump- 
tion as  to  them  must  still  be  regulated  by  the 
provisions  of  the  Act  of  1821.  The  circuit 
judge  was,  therefore,  right  in  refusing  to  in- 
struct the  jury  that  they  might  presume  the 
judgment  paid  from  the  mere  lapse  of  time. 

As  between  the  plaintiff  and  defendant  in  the 
judgment,  a  levy  upon  property  by  execution 
is  no  discharge  of  the  judgment,  provided  the 
goods  are  afterwards  relinquished  by  the  sheriff 
and  given  up  to  the  defendant  in  the  execu- 
tion, with  the  consent  of  the  plaintiff.  And  a 
levy  upon  goods  sufficient  to  satisfy  the  execu- 
tion in  part  only,  even  if  the  goods  are  retained 
by  the  sheriff,  is  only  a  bar  to  a  suit  of  *cire  fa- 
cias upon  the  judgment  pro  tanto,  and  cannot 
be  pleaded  in  bar  of  the  whole  debt.  Peploe  v. 
Gattiers,  4  J.  B.  Moore,  163:  Ford  v.  Skinner,  4 
Ham.  (O.),  383.  I  am  inclined  to  think,  how- 
ever, that  a  levy  upon  personal  property  suf- 
ficient to  satisfy  the  execution,  even  if  it  is 
afterwards  delivered  up  to  the  defendant, ought 
to  have  the  effect  of  discharging  the  real  estate 
from  the  lien  of  the  judgment  so  far  as  con- 
cerns the  rights  of  bond  fide  purchasers  and 
78  1153 


434 


COUKT  OF  EllRORS,  STATE  OP  NEW   YOKE. 


1886: 


mortgagees  or  subsequent  judgment  creditors, 
whose  rights  had  become  vested  before  the  re- 
storation of  the  goods  to  the  defendant.  In 
such  a  case  the  lien  of  the  judgment  is  certainly 
435*]  suspended  while  the  goods  *levied  on 
are  in  the  custody  of  the  officer;  and  after 
the  restoration  of  the  goods  to  the  defendant, 
the  lien  of  the  judgment  ought  not  to  relate 
back  so  as  to  overreach  the  conveyances  or 
liens  of  those  who  have  acquired  vested  rights 
in  the  mean  time.  Jackson  v.  Benedict,  13 
Johns.,  534.  A  mere  levy  on  the  goods  in  this 
case  could  not,  therefore,  be  given  in  evidence 
even  under  a  proper  notice,  in  bar  of  the  ac- 
tion, if  the  goods  were  in  fact  left  in  the  pos- 
session of  the  defendant  and  subsequently  used 
by  him. 

I  think,  however,  the  evidence  offered  by  the 
defendant  ought  to  have  been  received  in  con- 
nection with  the  great  length  of  time  which 
had  elapsed,  and  the  other  facts  in  the  cause; 
and  that  such  evidence,  unexplained,  might 
have  authorized  the  jury  to  find  the  judgment 
had  been  collected  by  the  sheriff  or  paid  by  the 
defendant,  either  wholly  or  at  least  to  the 
amount  which  it  appears  belonged  to  the  mother 
of  the  defendant.  If  the  defendant  had  real 
and  personal  property  enough  in  his  possession 
to  satisfy  the  execution,  it  was  the  duty  of  the 
sheriff  to  seize  upon  and  sell  that  property  to 
raise  the  amount  of  the  debt.  And  as  it  would 
be  a  breach  of  duty  and  a  violation  of  his  oath 
of  office  for  the  sheriff  not  to  do  so,  I  am  in- 
clined to  think  that  after  such  lapse  of  time  a 
jury  might  presume  he  had  done  his  duty  in 
this  respect  unless  some  explanation  was  given. 
The  fact  that  the  plaintiff  was  an  executor, 
whose  duty  it  was  to  have  collected  the  debt 
long  since  if  he  believed  it  to  be  actually  due, 
should  also  have  some  influence  upon  the  minds 
of  the  jury,  upon  the  question  of  payment.  On 
the  whole,  I  think  if  the  evidence  offered  had 
been  given,  it  would  have  presented  a  proper 
subject  for  the  decision  of  the  jury;  and  if  they 
had  found  a  verdict  for  the  defendant  no  in- 
justice would  probably  have  been  done. 

My  opinion,  therefore,  is  that  this  judgment 
should  be  reversed,  and  a  venire  de  novo 
awarded. 

By  Senator  Maison.  It  has  been  repeat- 
edly decided  that  payment  of  a  bond  of  18  or 
20  years'  standing  will  be  presumed,  where  no 
interest  has  been  paid  within  that  period.  This 
436*]  *presumption,  however,  may  be  re 
pelled  by  circumstances  explaining  satisfacto- 
rily why  an  earlier  demand  has  notbeen  made. 
Searle  v.  Harrington,  2  Str. ,  826 ;  Rex  v.  Ste- 
phens, 1  Burr.,  .433  ;  Oswald  v.  Legh,  1  T.  R., 
271;  Clark  v.  Hopkins,  7  Johns.,  556;  Bailey  v. 
Jackson,  16  Johns.,  214,  and  cases  cited.  The 
court  has  refused  to  permit  a  judgment  to  be 
entered  up  on  a  bond  and  warrant  of  attorney, 
where  the  warrant  was  more  than  20  years  old, 
without  an  affidavit  stating  facts  which  would 
rebut  the  presumption  of  payment.  Hulke  v. 
Pickering,  9  Com.  L.  R.,  177,  362  ;  2  Barn.  & 
C.,  555.  And  so  it  has  been  repeatedly  decided 
that  a  mortgage  will  be  presumed  to  have  been 
paid,  where  it  has  been  suffered  to  lay  dormant 
for  20  years,  open  to  explanation,  however,  as 
in  the  case  of  a  bond.  Giles  v.  Baremore,  5 
Johns.  Ch.,  552  ;  Jackson  v.  Pierce,  10  Johns., 
414;  Bailey  v.  Jackson,  16  Johns.,  214.  There 


are  but  a  few  decisions  to  be  found  in  regard 
to  judgments,  whether  they  also  shall  be  pre- 
sumed to  have  been  paid  or  satisfied  by  a  lapse 
of  20  years,  or  more,  and  I  presume  for  the 
reason  that  the  profession  generally  have  con- 
sidered judgments  upon  the  same  footing  with 
bonds  and  mortgages,  and  subject  to  the  same 
presumption  of  payment ;  and  consequently 
the  question  as  to  judgments  has  been  very  sel- 
dom agitated  in  our  courts.  I  have  not  been 
able  to  meet  with  a  single  case  except  the  pres- 
ent, nor  even  the  dictum  of  a  judge  declaring 
that  judgments  are  not  subject  to  the  same 
rules  of  presumption  as  mortgages  or  bonds  ; 
but  there  are  cases  which  regard  judgments  as 
subject  to  the  same  rules. 

In  Kemys  v.  Rutcomb,  2  Atk.,  45,  a  bill  was 
filed  against  the  representatives  of  a  judgment 
creditor,  for  entering  satisfaction  on'lhe  judg- 
ment, as  it  had  been  standing  42  years,  and 
presumed  to  be  paid  by  lapse  of  time.  Ld.  Chan- 
cellor Hardwicke.so  far  from  holding  that  judg- 
ments could  stand  forever  in  force  against  the 
defendant,  or  th.at  they  should  not  be  presumed 
to  be  pai(?  after  a  lapse  of  time,  directly  inti- 
mates to  the  contrary.  He  dismissed  the  bill 
with  costs,  and  said,  "where  a  judgment  is 
still  standing *out  and  there  is  no  satis-  [*437 
faction  entered. upon  record, this  court  will  not, 
merely  upon  the  presumption  from  length  of 
time,  decree  it  to  be  satisfied,  especially  where 
the  statute  for  the  Amendment  of  the  Law,  4 
Ann.,  ch.  16,  sec.  12,  allows  payment  to  be 
pleaded  at  law,  as  it  is  an  old  judgment:"  so 
that,  as  at  law  payment  could  in  such  case  be 
pleaded,  and  presumed  after  a  lapse  of  time, 
it  being  an  old  judgment,  he  left  the  party  to 
his  remedy  in  the  law  court.  In  Willaume  v. 
Gorges,  1  Camp.,  217,  an  issue  was  sent  out  of 
chancery  to  try  whether  there  was  anything 
due  upon  a  judgment  entered  up  of  Hilary 
Term,  1769,  to  secure  the  payment  of  an  annu- 
ity on  which  nothing  had  been  paid  within  20 
years;  circumstances  were  given  in  evidence  to 
rebut  the  presumption  of  satisfaction  from 
lapse  of  time, but  Ld.  Ellenborough  considered 
them  insufficient  for  that  purpose,  and  so 
charged  the  jury,  and  directed  them  "to  pre- 
sume that  the  judgment  had  been  discharged 
by  being  paid  off  or  released."  At  law  and  in 
equity,  therefore,  in  England,  presumption  of 
payment  of  a  judgment  from  lapse  of  time  has 
been  sanctioned;  but  the  least  number  of  years' 
standing,  or  dormancy.which  will  justify  such 
presumption,  I  do  not  find  as  having  been  ex- 
pressly adjudged  there.  It  has,  however,  been 
settled  in  the  Supreme  Court  of  Errors  of  the 
State  of  Conn.,  in  Boardman  v.  De  Forest,  5 
Conn.,  1,  that  forbearance  of  a  judgment  debt 
for  20  years,  unexplained,  raises  a  presumption 
of  payment.  In  that  case,  also  various  circum- 
stances were  given  in  evidence  with  a  view  of 
rebutting  the  presumption  of  payment ;  such 
as  insolvency  of  the  defendant,  absence  from 
the  State,  part  payment,  etc.  The  Chief  Justice 
charged  the  jury,  that  a  judgment  debt  suf- 
fered to  lie  dormant  for  20  years  may  be  pre- 
sumed to  have  been  satisfied' from  so  long  for- 
bearance, if  unexplained  by  facts  which  de- 
stroy the  reason  of  the  rule,  and  that  the  rule 
is  founded  on  this  principle:  that«a  man  will 
naturally  enjoy  what  belongs  to  him  if  not 
prevented  by  some  impediment;  and  instructed 
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them  that  if  they  should  find  that  there  had 
been  a  forbearance  of  the  debt  in  question  for 
20  years  without  any  explanation,  they  ought 
438*]  to  infer  a  satisfaction  *of  the  judg- 
ment. Exceptions  were  taken  on  this,  as  on 
other  points  in  the  case.  The  counsel,  on  the 
trial,  did  not  insist  that  no  presumption  of 
payment  of  the  judgment  could  be  raised  by  a 
lapse  of  20  years,  but  rather  conceded  the  prop- 
osition, as  they  contended  "that  twenty  years 
had  not  elapsed,  and  that  the  debt  was  not 
paid."  The  cause  was  argued  by  able  counsel 
before  the  Supreme  Court  of  Errors,  and  it 
was  not  even  intimated  that  a  judgment  of  20 
years'  standing  would  not  be  presumed  to  have 
been  paid.  Cli.  J.  Hosmer,  with  the  assent  of 
three  of  his  associates,  held  that  "The  general 
principle  stated  to  the  jury,  that  a  debt  may 
be  presumed  to  have  been  satisfied  when  suf- 
fered to  lie  dormant  for  twenty  years,  if  the 
forbearance  is  unexplained  by  facts  which  de- 
stroy the  reason  of  the  rule,  was  unexception- 
able." Such,  also,  has  been  understood  to  be 
the  law  in  other  states  and  in  a  variety  of 
cases.  14  Serg.  &  R.,  15;  Kennedy  v.  Denoon, 
2  Const.  Rep.  of  S.  C.,  617;  Cohens  v.  Thomp- 
son, 2  Id.,  146;  Buchananv.  Rowland,  2  South- 
ard, N.  J.,  721;  see,  also,  Lesly  v.  Nomes,  7 
Serg.  &  R.,  410.  The  case  of  Bofirdman  v.  De 
Forrest  is  a  strong  case  to  the  point,  and  is  to 
my  mind  satisfactory;  and  why  should  it  not 
be?  A  bond  or  a  mortgage  is  given  most  gen- 
erally for  a  debt  created  at  the  time.  A  reason- 
able time  is  always  expected  and  generally  al- 
lowed, after  the  debt  is  due,  for  the  debtor  to 
make  payment;  and  yet  do  the  20  years  com- 
mence running  from  the  day  the  debt  becomes 
due.  But  in  the  case  of  a  judgment,  the  evidence 
is  furnished  that  the  party  will  wait  no  longer; 
that  the  debtor  had  worn  out  the  patience  of 
the  creditor  by  delaying  payment,  or  the  cred- 
itor, doubting  the  future  responsibility  of  the 
debtor,  prosecutes  him  to  judgment.  Whatever 
may  have  been  the  motive  of  the  creditor  in 
obtaining  judgment,  it  is  not  to  be  believed 
that  he  would  suffer  that  judgment  to  remain 
unsatisfied  for  20  years,  without  receiving  at 
least  a  part  payment,  without  issuing  execu- 
tion or  adopting  some  measure  to  compel  the 
collection  of  the  money.  It  is  against  all  natural 
and  ordinary  expectation,  and  must  stagger 
the  belief  of  the  most  credulous.  What  is  there 
439*]  *about  a  judgment  of  such  peculiar 
solemnity  and  importance  that  no  presumption 
can  be  raised  as  to  its  payment?  Is  it  because 
it  is  a  matter  of  record?  iiow,  then,  has  such  a 
presumption  obtained  as  to  a  mortgage?  That 
is  also  a  matter  of  record.  Does  not  all  experi- 
ence teach  us  that  a  mortgage  paid  off  is 
always  and  almost  immediately  canceled  of 
record,  and  a  hundred  satisfied  judgments 
never  canceled  at  all  ?  The  presumption, 
therefore,  is  infinitely  stronger  that  a  stale 
judgment  of  20  years'  standing  has  been  fully 
paid  and  satisfied,  but  by  the  too  common  neg- 
ligence of  the  judgment  debtor  omitted  to  have 
been  canceled,  than  that  a  mortgage  satisfied 
would  remain  that  length  of  time  on  record 
uncanceled.  The  judgment  in  the  case  at  bar 
had  been  standing  nearly  27i  years,  before  the 
action  was  brought  upon  it  ;  and  no  fact  or 
circumstance  has  been  shown  to  rebut  the  pre 
sumption  of  payment.  It  would  be  startling 
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to  the  common  sense  of  this  community  to 
hold  that  such  a  judgment,  unexplained,  can 
be  enforced  in  any  court  of  law  or  equity. 

The  judgment  sued  upon  was  docketed  in 
Aug.,  1805,  and  the  Statute  of  the  44th  session, 
L.  of  1821,  ch.  238,  sec.  4,  is  referred  to  as  re- 
deeming this  judgment  from  the  presumption 
of  payment  by  the  lapse  of  20  years;  or  rather, 
that  having  then  lain  dormant  16  years,  it  had 
by  that  Act  a  prolonged  existence  of  21  years 
more;  so  that  this  judgment,  in  fact,  has  a  le- 
gal vitality  and  can  be  enforced  for  36  years 
from  the  time  it  was  docketed.  Two  genera- 
tions, according  to  modern  computation,  will 
have  passed  away  before  there  is  an  end  of  the 
power  of  this  judgment.  I  have  no  doubt  that 
this  Act  was  intended  to  be  declaratory  of  the 
common  law.  It  cannot  be  supposed  that  the 
Legislature, by  the  passing  of  that  Act, intended 
to  have  it  understood, that  before  then  the  com- 
mon law  was,  that  there  could  be  no  presump- 
tion of  payment  of  a  judgment  which  had 
stood  uncanceled  for  20  or  50  or  100  or  1,000 
years.  Such  a  supposition  would  be  too  absurd 
and  ridiculous,  to  be  for  a  moment  seriously 
entertained.  The  Act  of  Apr.  3,  1821, declaring 
that  the  presumption  of  payment  shall  apply 
to  all  judgments  *theretofore  rendered  [*446 
in  any  court  of  record  in  this  State,  after  20 
years  from  the  passing  of  that  Act,  confers 
upon  no  one  a  vested  right.  No  rights  are  con- 
ferred or  withheld;  the  Act  merely  regulates 
and  defines  the  rule  of  evidence,  relating  to 
presumption  of  payment  of  judgments.  Had 
the  plaintiffs  in  this  suit  commenced  their  ac- 
tion after  the  passing  of  this  Act,  and  before 
the  Revised  Statutes  went  into  operation,  clear- 
ly, they  could  have  availed  themselves  of  the 
rule  of  evidence  as  declared  by  the  Act  of  1821; 
but  they  delayed  bringing  their  suit  until  the 
Revised  Statutes  became  operative,  and  by 
those  statutes  it  is  declared,  2  R.  S.,  301,  sec. 
46,  that  "The  presumption  of  payment  shall 
apply  to  all  judgments  of  a  court  of  record  of 
cord  of  this  State, rendered  before  the  3d  day 
of  April,  1821,  and  to  all  such  judgments 
rendered  before  this  chapter  shall  take  effect 
as  a  law,  in  the  same  manner  as  such  pre- 
sumption applies  to  sealed  instruments."  The 
plaintiffs  are  bound  by  it.  This  statute  al- 
tered the  rule  of  evidence  as  to  presump- 
tion of  payment,  from  that  which  was  de- 
clared by  the  Act  of  1821,  and  restored  the 
common  law  rule  of  presumption  of  payment, 
after  20  years  from  the' docketing  of  the  judg- 
ment. 

Evidence  and  remedy  are  clearly  different 
and  distinct  from  vested  rights.  With  vested 
rights  the  Legislature  cannot  constitutionally 
interfere,  except  in  the  case  of  taking  private 
property  for  public  use,  and  then  only  upon 
rendering  just  compensation;  but  the  remedies 
by  which  rights  are  to  be  enforced,  and  the 
evidence  by  which  they  are  to  be  established, 
are  clearly  within  the  control  of  the  Legisla- 
ture. Our  Statutes  of  Limitation  are  declara- 
tory of  certain  circumstances,  which  shall 
amount  to  evidence  that  the  contract  has  been 
performed,  and  they  have  immediate  relation 
to  the  remedies  which  are  furnished  in  the 
courts.  Who  has  ever  questioned  the  constitu- 
tionality of  those  laws,  although  they  go  to  the 
extent  of  prohibiting  the  party  from  recover- 
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ing  the  demand  for  which  he  prosecutes  ? 
Much  less  can  objection  be  reasonably  urged 
against  the  Revised  Statutes  on  the  subject 
under  consideration,  as  they  go  to  the  extent 
only^of  declaring  that  payment  may  be  pre- 
sumed, leaving  it  to  the  party  to  produce  evi- 
441*]  dence  *of  such  circumstances  as  will 
rebut  that  presumption.  It  has  been  solemnly 
adjudged  in  several  of  the  states,  and  it  has 
been  repeatedly  decided  in  this,  that  foreign 
Statutes  of  Limitation  are  in  no  case  available 
here,  our  own  statutes  being  applicable  to  all 
actions  prosecuted  in  our  courts.  Decouche  v. 
Savetier,  3  Johns.  Ch.,  197;  Nash  v.  Tupper,  I 
Cai.,  402;  Buggies  v.  Keeler,  3  Johns.  263;  Med- 
bury  v.  Hopkins,  3  Conn.  N.  S.,  472;  Harper  v. 
Hampton,  1  Har.  &  J.,  453;  8.  C.,  622  ;  Pear- 
sail  v.  Dwight,  2  Mass.,  84;  Byrne  v.  Crownin- 
shield,  17  Id.,  55.  The  rules  of  evidence,  there- 
fore, form  no  part  of  the  contract.  Ch.  J. 
Parker  says,  in  Blanchard  v.  Russell,  13  Mass., 
1  :  "A  law,  which  is  in  force  when  the  con- 
tract is  made,  cannot  be  said  to  have  that  ef- 
fect [of  imparing  the  obligation  of  a  contract], 
for  the  contract  being  made  under  the  law,  is 
presumed  to  be  made  in  reference  to  it,  and 
the  parties  are  legally  conusant  of  it  at  the 
time.  The  contract  in  such  case  is  not  im- 
paired by  the  law,  for  the  law  is  a  part  of  the 
contract."  I  am  aware  that  a  judgment  is  no 
contract,  nor  is  it  to  be  considered  in  the  light 
of  a  contract,  forjudicium  redditur  in  inmtum, 
yet  the  same  principle  must  be  extended  to 
judgments  The  party  taking  his  judgment, 
takes  it  subject  to  the  existing  rules  for  enforc- 
ing it,  which  are  liable  to  such  variations  and 
modifications  as  the  Legislature  shall  see  fit  to 
make.  If,  at  the  time  of  the  judgment,  the 
plaintiff  had  a  remedy  to  coerce  the  collection 
by  imprisoning  the  body  of  the  debtor,  he 
took  it  subject  to  the  legislative  right  or  pow- 
er of  declaring,  that  he  should  not  have  the 
remedy  by  imprisoning  the  debtor.  It  was  in 
the  exercise  of  a  constitutional  prerogative, 
that  the  Legislature,  in  1831,  abolished  impris- 
onment for  debt,  not  only  for  debts  thereafter 
to  be  created,  but  for  debts  then  due  and  exist- 
ing. They  did  not  impair  the  obligation,  they 
interfered  with  no  vested  right,  but  modified 
and  controlled  the  remedy.  Imprisonment,  says 
Ch.  J.  Marshall,  in  Sturges  v.  Crowinshield,  4 
Wh.,  201,  is  no  part  of  the  contract.  Simply 
to  release  the  prisoner  does  not  impair  its  ob- 
ligation. It  has  been  repeatedly  determined  in 
442*]  our  courts,  *before  the  Act  Abolish- 
ing Imprisonment  for  Debt,  that  an  insolvent 
discharge  of  the  person  relates  merely  to  the 
remedy,  and  if  granted  in  another  State  or  in  a 
foreign  country,  it  will  not,  under  circum- 
stances or  at  any  stage  of  the  cause,  be  no- 
ticed by  our  courts  or  allowed  to  operate  for 
a*iy  purpose.  White  v.  Canfield,  7  Johns.,  117; 
Sicard  v.  Whale,  11  Id.,  194;  Peck  v.  Hazier,  14 
Id.,  346  ;  Whittemore  v.  Adams,  2  Cow.,  626. 
The  rules  of  law,  therefore,  declaring  the  rem- 
edy, form  no  part  of  the  contract.  So  before 
Apr.  9,  1811,  a  judgment  was  a  lien  on  the  land 
of  the  debtor,  for  a  term  coequal  with  the  judg- 
ment, against  bona  fide  purchasers  or  subse- 
quent incumbrances  by  mortgage,  judgment  or 
otherwise;  yet  did  the  Legislature,  on  that  day, 
declare  that  no  judgment  theretofore  rendered 
should  be  or  remain  a  lien  on  any  real  estate, 
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or  in  any  manner  incumber  the  same,  against 
bona  fide  purchasers,  etc.,  for  any  longer  time 
than  10  years  from  and  after  the  passing  of  the 
Act.  A  judgment,  therefore,  rendered  the  day 
before,  which  was  then  a  lien  during  the  life 
of  the  judgment,  was  limited  to  10  years  only. 
This  impaired  no  vested  rights ;  it  only  de- 
clared or  modified  the  remedy.  When  this 
judgment  was  taken  in  1805,  if  there  be  vest- 
ed rights  in  the  rules  of  evidence,  it  was  taken 
subject  to  the  rule  of  evidence  that  the  law 
would  presume  it  to  be  paid,  if  suffered  to  re- 
main dormant,  unexplained,  for  20  years;  and 
the  defendant  had  a  right  to  insist  upon  its  ap- 
plication, if  it  should  ever  become  necessary 
for  him  to  do  so.  As  well  may  it  be  said  that 
the  Act  of  1821  impaired  the  defendant's  vest- 
ed right,  to  have  applied  the  law  of  presump- 
tion of  payment  after  20  years'  dormancy, 
holding  him  subject  to  its  power  12  years  long- 
er than  was  permitted  when  the  judgment  was 
taken — as  that  the  plaintiffs'  vested  rights  were 
impaired  or  affected  by  the  Revised  Statutes, 
which  declared  such  presumption  should  pre- 
vail after  20  years  from  the  entry  of  the  judg- 
ment. And  so  may  the  plaintiffs,  with  equal 
plausibility,  insist  that  the  law  of  1811  was  an 
invasion  of  their  vested  rights,  because  it  short- 
ened the  period  of  the  lien  of  their  judgment 
on  the  defendant's  lands,  as  against  subsequent 
liens,  etc.  There  are  no  vested  rights  in  exist- 
ing rules  of  evidence,  or  *remedies  for  [*443 
the  collection  of  debts  or  demands;  they  are  at 
all  times  within  the  control  of  the  Legislature, 
to  be  by  them  varied  or  modified  as  they  shall 
see  fit.  The  rights  of  the  plaintiffs  remain  un- 
impaired, but  the  remedy  and  the  evidence 
must  be  controlled  by  the  law,  as  it  is  at  the 
time  they  seek  to  enforce  their  rights.  In  this 
view  of  the  law,  the  suit  cannot  be  maintained, 
unless  the  plaintiffs  produce  satisfactory  evi- 
dence, in  excuse  of  their  delay  in  prosecuting 
on  this  judgment  for  nearly  27|  years;  the  pre- 
sumption is  that  it  has  been  paid,  and  the  onus 
probandi  is  upon  the  plaintiffs  to  show  other- 
wise. The  circuit  judge  was  requested  to  charge 
the  jury,  that  they  would  be  at  liberty,  and 
would,  from  lapse  of  time,  have  the  right  to 
find,  that  the  judgment  had  been  paid  and  sat- 
isfied, and  that  the  presumption  of  payment, 
arising  from  such  lapse  of  time,  sustained  the 
plea  of  payment,  unless  the  plaintiffs  gave  evi- 
dence to  rebut  such  presumption.  The  judge 
refused  so  to  charge  the  jury,  and  decided  that 
the  common  law  presumption  of  payment,  aris- 
ing from  lapse  of  time,  applicable  to  bonds  and 
other  sealed  instruments,  was  not  extended  to 
judgments  of  courts  of  record,  until  the  Stat- 
ute of  Apr.  3,  1821 ;  to  all  of  which  the  defend- 
ant took  exceptions,  and  which,  in  my  judg- 
me'nt,  are  well  taken. 

Under  the  plea  of  payment,  lapse  of  time 
may  be  given  in  evidence.  Moreland  v.  Ben- 
nett, 1  Str.,  652  ;  Searle  v.  Barrington,  2  Id., 
826;  Wells  v.  Washington,  6  Munf.,  532;  Jack- 
son v.  Sackett,  7  Wend.,  98.  And  it  is  for  the 
jury,  not  the  court,  to  pass  upon  the  evidence 
of  payment  by  presumption ;  payment  or  non- 
payment is  a  question  of  fact,  not  of  law. 
Oswald  v.  Legh,  1  T.  R.,  271 ;  The  Mayor  of 
Hull  v.  Homer,  1  Cowp.,  109;  Willaume  v. 
Gorges,  1  Camp.,  217;  Bailey  v.  Jackson,  16 
Johns.,  210;  Giles  v.  Baremore,  5  Johns.  Ch., 
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545.  In  Jackson  v.  Sackett,  7  Wend.,  100,  Mr. 
J.  Sutherland,  in  delivering  the  opinion  of  the 
court,  said:  "The  presumption  arising  from 
lapse  of  time  is  but  evidence  to  the  jury,  from 
which  they  may  infer  that  the  debt  has  been 
satisfied.  Where  it  is  entirely  unexplained, they 
ought  to  draw  that  conclusion.  But  there  is 
always  something  in  the  condition  and  relation 
444*]  of  *the  parties  in  the  various  circum- 
stances, which  of  necessity  attend  these  and 
other  business  operations  which  may  fairly  be 
taken  into  consideration  by  the  jury,  and  ren- 
der it  proper  that  the  question  shall  be  submit- 
ted to  them,  under  such  directions  from  the 
court  as  they  may  think  called  for  by  the  cir- 
cumstances of  the  case.  And  such  is  the  gen- 
eral language  of  the  authorities  upon  this  sub- 
ject." 

If,  however,  the  Act  of  1821  was  legal  and 
operative,  in  prolonging  the  existence  of  this 
judgment,  and  the  Revised  Statutes  are  to  be 
deemed  unconstitutional  as  far  forth  as  they 
affect  the  plaintiffs  in  this  suit,  still  the  circuit 
judge  erred  in  rejecting  the  evidence  offered 
by  the  defendant,  which  had  for  its  tendency 
to  satisfy  the  jury  that  this  judgment  had  been 
paid.  Admitting  this  judgment  to  have  been 
recovered  in  1821, after  the  passing  of  the  Act, 
the  judgment  at  the  commencement  of  this  suit 
had  lain  dormant  for  12  years.  According  to 
the  Act  of  1821,  payment,  by  reason  of  that 
lapse  of  time,  will  not  be  presumed;  but  is  the 
defendant,  therefore,  precluded  from  giving 
evidence  that  the  judgment  had  been  paid  and 
satisfied  ;  and  if  he  could  not  give  direct  and 
positive  proof  of  payment,  can  he  not  be  per- 
mitted to  give  evidence,  from  which  a  jury 
may  be  well  justified  in  presuming  that  pay 
ment  had  been  made  ?  It  would  certainly  be 
very  extraordinary,  if  he  could  not.  I  know 
of  no  statute  annulling  or  annihilating  the  com- 
mon law  doctrine  of  presumption.  J.  Wood- 
worth,  in  Hartwell  v.Root,19  Johns.,  347,  said: 
"The  general  rule  is,  that  when  a  person  is  re- 
quired to  do  a  certain  act,  the  omission  of 
which  would  make  him  guilty  of  a  culpable 
neglect  of  duty,  it  ought  to  be  intended  that 
he  has  duly  performed  it,  unless  the  contrary 
be  shown."  3  East,  192;  10  Id.,  216  ;  Phil.Ev., 
151.  In  that  case,  it  is  true,  the  principal  point 
decided  was,  that  a  sheriff  was  not  bound  at 
his  peril  to  have  proof  of  a  levy  in  a  case  like 
that,  where  the  person,  who  must  be  presumed 
to  have  done  his  duty,  is  sued,  and  cannot  be 
heard  as  a  witness.  But  it  has  been  held  that 
such  presumption  can  be  legally  raised,  where 
the  sheriff  is  not  a  defendant,  and  where  for 
aught  that  appears  he  might  have  been  called 
445*]  as  a  witness.  In  the  case  of  *  Jackson 
v.  Shaffer,\\  Johns.,  517, where  the  sheriff  had 
sold  land  and  executed  a  deed,  the  defendant 
contended  that  the  sale  was  void,  because  it 
was  not  shown  that  there  was  a  previous  levy. 
The  court  said:  "It  nowhere  appears  there  has 
not  been  a  levy,"  and  that  if  it  were  necessary, 
they  would,  under  the  circumstances  of  the 
case, presume  it  to  have  been  made.  The  offer, 
here,  was  to  make  proof  not  only  of  such  cir- 
cumstances.as  would  justify  a  jury  in  presum- 
ing that  a  levy  had,  in  fact,  been  made.towit: 
the  letter  of  the  plaintiff  in  the  judgment  whom 
the  plaintiffs  here  represent,  to  the  sheriff,  ex- 
pressly admitting  that  execution  was  issued, 
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and  in  the  sheriff's  hands ;  but  also  that  an  ex- 
ecution was  duly  issued  on  the  judgment  to 
the  sheriff.  Clearly  this  proof  should  have 
gone  to  the  jury,  and  if  they  would  have  been 
satisfied,  that  an  execution  had  been  issued, 
then,  not  only  does  the  letter  before  referred 
to  by  plain  and  necessary  inference  show  that 
a  levy  had  been  made.but  such  is  the  inference 
and  judgment  of  law,  as  before  seen.  If  a  levy 
had  been  made,  then  the  evidence  that  the  de- 
fendant had  abundant  property  to  satisfy  the 
execution  should  have  been  given  to  the  jury, 
that  they  might  thereby  be  enabled  to  form  an 
opinion,  whether  the  levy  had  been  made  on 
property  sufficient  to  satisfy  the  execution  ; 
and  if  satisfied  of  such  levy,  they  would  have 
been  justified  in  finding  a  verdict  for  the  de- 
fendant; for  a  levy  on  goods  sufficient  to  satis- 
fy the  execution,  extinguishes  the  judgment. 
Exparte  Lawrence,  4  Cow. ,417;  Jackson  v.Mer- 
ritt,  7 Id.,  13.  "This  principle,"  says  the  Su- 
preme Court,  in  Hoyl  v.  Hudson,  "is  well  set- 
tled." 12  Johns.,  208.  In  the  case  of  Clerk  v. 
Withers,  2  Ld.  Raym.,1072;  1  Salk.,  322,it  was 
ruled  that  where  a  defendant's  goods  are  seized 
on  a  fi.  fa.,  the  defendant  is  discharged,  and 
in  the  case  of  Ladd  v.  Blunt,  4  Mass.,  403,  it  is 
expressly  decided,  that  when  goods  sufficient 
to  satisfy  an  execution  are  seized  on  a  fi.  fa., 
the  debtor  is  discharged,  even  if  the  sheriff 
waste  the  goods,  or  misapply  the  money.  It  is 
well  remarked  by  Phillips,  in  his  treatise  on 
Evidence,  upon  the  authority  of  2  H.  Bl.,297, 
that  "  If  the  circumstantial  evidence  be  such, 
as  may  afford  a  fair  and  reasonable  presump- 
tion *of  the  facts  to  be  tried,  it  is  to  be  [*44H 
received  and  left  to  the  consideration  of  the 
jury,  to  whom  alone  it  belongs  to  determine 
upon  the  precise  force  and  effect  of  the  cir- 
cumstances proved,  and  whether  they  are  suf- 
ficiently satisfactory  and  convincing  to  war- 
rant them  in  finding  the  fact  in  issue." 

I  am  of  opinion  the  judgment  of  the  Su- 
preme Court,  sanctioning  the  proceedings  at 
the  circuit,  and  rendering  judgment  on  the 
verdict,  should  be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
Court,  with  the  exception  of  two,  twenty-four 
present,  voted  in  the  affirmative. 

Whereupon,  the  judgment  of  the  Supreme, 
Court  was  reversed,  and  a  venire  de  novo  or- 
dered. 

Reversing— 14  Wend.,  188. 

Lapse  of  time— Presumption  of  payment  from. 
Criticised  and  distinguished-ID  N.  Y.,  175. 

Cited  in— 45  N.  Y.,  791 ;  8  Barb.,  251 :  4  Rob.,  228 : 
Code  R.  N.  8.,  175. 

Action  of  debt— Evidence  admissible  in  support  of 
plea  of  payment.  Cited  in— 15  Hun,  234 ;  2  Sandf . , 
444. 

Judgment— Application  to,  of  principles  governing 
contracts.  Cited  in-23  How.  Pr.,  510 ;  14  Abb.  Pr., 
450.  n. 


NlCOLL  ET  AL.,  Appellants, 

AND 
NlCOLL,  Respondent. 

Attorney's  Lien  for  Costs— Set-Off  of  Judgment 
— Practice. 

An  attorney's  Hen  for  costs  is  no  bar  to  a  bill  in 
chancery  filed  to  obtain  a  set-off, nor  is  it  a  bar  when 
the  question  arises  on  a  trial  at  law. 
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The  practice  of  the  courts  in  respect  to  attorney's 
lions  on  motions  to  set  off  one  judgment  against  an- 
other considered  and  commented  upon. 


4  T.  R.,  123;  4  Burr.,  2331;  15  Johns.,  406;  4  Paige,  647; 
13  Ves.,  180. 

A  PPEA.L  from  chancery.  The  appellants 
xi.  held  a  judgment  against  the  respondent 
for  upwards  of  $16,000,  rendered  in  1829.  In 
1835,  the  respondent  obtained  a  judgment 
against  them  for  $166.89,  the  costs  of  an  eject- 
ment suit  prosecuted  by  him  against  them. 
The  appellants  offered  to  allow  the  costs  in 
part  payment  of  the  judgment  in  their  favor, 
and  required  the  respondent  to  give  them  a 
receipt  for  the  same,  which  he  refused  to 
do.  They  thereupon  filed  a  bill  in  chancery 
to  set  off  so  much  of  their  judgment  as  would 
satisfy  the  judgment  in  his  favor,  and  prayed 
an  injunction  restraining  the  respondent  from 
collecting  the  amount  of  his  judgment.  An  in- 
junction was  accordingly  issued,  which  was 
dissolved  by  the  Vice- Chancellor  of  the  First 
447*]  *Circuit,  on  the  application  of  the  at- 
torney for  the  respondent  in  the  ejectment  suit, 
who  claimed  that  he  had  alien  upon  the  judg- 
ment for  his  costs,  and  gave  notice  of  such  ap- 
plication in  person,  and  as  solicitor  for  the  re- 
spondent. The  order  of  the  Vice- Chancellor 
was  affirmed  by  the  Chancellor  on  appeal  to 
him,  and  from  the  decretal  order  of  the  Chan- 
cellor the  appellants  appealed  to  this  court. 

The  case  here  was  argued  by, 

Mr.  M.  T.  Reynolds,  for  the  appellants. 

Mr.  C.  B.  Moore,  for  the  respondent. 

The  following  opinion  was  delivered, 

By  Mr.  Justice  Cowen.  The  only  question 
in  this  case  is,  whether  the  attorney  had  a  lien 
upon  the  judgment  which  took  preference  of 
the  right  of  set-off  on  the  part  of  the  defend- 
ants in  the  ejectment  suit.  The  Chancellor  al- 
lowed the  claim  of  the  attorney,  and  denied 
the  set-off.  On  a  motion  to  the  Supreme  Court, 
the  set-off  would  have  been  ordered  without 
regard  to  the  attorney's  claim.  Such  has  been 
the  practice  from  1«11,  when  Porter  v.  Lane 
was  decided,  8  Johns.,  357,  until  1835.  The 
People,  ex  rel.  Manning,v.N.  Y.  (7.P..13  Wend., 
649.  Such  also  was  the  practice  of  the  Court 
of  Chancery  as  declared  by  Chancellor  Kent.in 
Bk.  v.  Burrows,  6  Johns.  Ch.,  317,  A.  D.  1822. 
It  continued  till  1829.wb.en,  in  Dunkfn  v.  Van- 
denbergh,  1  Paige,  622,  the  present  Chancellor 
reconsidered  the  point,  and  held  that  the  attor- 
ney's lien  should  be  preferred. 

In  England  the  practice  is  different  in  dif- 
ferent courts.  In  the  K.  B.  the  lien  was  al- 
lowed; in  the  C.P.  it  was  denied:  in  the  Court 
of  Chancery  it  appears  to  have  been  quite 
doubtful  whether,  on  motion,  the  court  would 
set  off  one  judgment  against  another  in  differ- 
ent causes  even  in  that  court,  though  they 
were  in  the  constant  habit  of  setting  off  inter- 
locutory costs  in  the  same  cause.  Wright  v. 
Miller,  1  Simon  &  Stu.,  266.  But  so  far  as  Ld. 
448*]  *Eldon  has  spoken  to  the  rule,  while 
he  was  Chancellor,  we  are  led  to  suppose  that 
he  preferred  the  rule  of  the  C.  P.  Per  Baron 
Hullock,  in  Lane  v.  Pierce,  12  Price,  742.  In 
the  case  cited,  the  question  came  before  the  Ex- 
chequer, and  it  appears  from  what  was  said  by 
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Baron  Hullock,  that  the  cases  in  that  court 
were  conflicting.  But  there  was  now  a  strong 
leaning  amone  all  the  Barons  in  favor  of  the 
practice  of  the  C.  P.  Baron  Garrow  laid  down 
the  rule  much  as  it  has  always  been  under- 
stood and  applied  in  the  Supreme  Court.  "The 
principle  of  the  attorney's  lien,"  says  he,  "I 
have  always  understood  to  be  this:  that  parties 
shall  not  collude  together  to  defeat  the  attor- 
ney's claim,  by  settling  behind  his  back  to  his 
injury  and  loss;  that  if  they  will  do  so,  it  shall 
be  at  their  peril;  and  the  court  will  protect 
him."  See  Brooks  v.  Bourne.  1  Price,  72. 
Looking  at  the  force  of  English  authority, 
there  were  eight  out  of  the  twelve  judges,  to- 
gether with  Ld.  Eldon,  opposed  to  the  lien; 
and  the  practice  has  been  uniform  in  the  courts 
of  this  State  for  many  years.  Yet  it  is  but  matter 
of  practice  on  motion  upon  which  each  court 
acts  according  to  its  best  judgment,  without 
any  common  superior.  Such  summary  decis- 
ions, of  course,  cannot  be  reviewed  by  writ  of 
error,  nor  I  suppose  by  appeal.  The  judges 
of  the  English  courts  of  common  law,  finding 
the  discordance  in  practice  to  be  inconvenient, 
assembled  in  Hilary  Term,  1832,  and  all  agreed 
to  allow  the  attorney's  lien,  and  pursuant  to 
the  statute  for  promoting  uniformity  in  their 
practice,  they  adopted  a  rule  to  that  effect 
binding  on  all  the  courts.  4  Bligh,  N.  8.,  604; 
1  Dowl.  Pr.  Cas.,  196,  and  3  Id.,  638. 

But  the  practice  of  courts  is  one  thing. 
While  each  is  left  to  prescribe  rules  for  the  or- 
derly conduct  of  its  own  business,  a  different 
question  arises  when  they  are  called  upon  to 
apply  the  Statute  of  Set  off.  It  lies  at  the 
foundation  of  the  attorney's  lien  even  in  the 
K.  B.  where  it  is  protected  to  the  greatest  ex- 
tent, that  the  court  have  a  discretion  to  grant 
or  refuse  the  set  off  on  motion,  Mitchell  v.  Old- 
field,  4  T.  K.,  123;  but  when  we  come  to  a  bill 
filed  or  a  trial  at  law,  there  is  no  discretion. 
On  motion  *the  courts  proceed  without  [*449 
the  statute;  on  bill  filed  or  a  trial  at  law,  they 
are  within  it,  and  must  obey  it.  4  Burr.,  2221. 
No  authority  can  be  produced,  where  the  at- 
torney's lien  was  ever  recognized  on  a  trial  at 
law  as  barring  a  set-off,  the  right  to  which 
would  be  otherwise  perfect.  I  admit  he  is  to 
protected  against  fraud,  on  a  trial  at  law.  Such 
was  the  case  of  Martin  v.  Hawks,  15  Johns., 
406.  That  was  the  case  of  a  fraudulent  dis- 
charge by  a  client.  The  court  said  they  would 
protect  an  attorney  as  they  would  an  assignee. 
No  case  can  be  produced,  where  on  bill  filed 
this  lien  has  been  let  in  to  obstruct  a  set-off, 
until  Gridley  v.  Garrison  decided  by  the  pres- 
ent Chancellor,  4  Paige,  647.  Equitas  sequitur 
legem,  whether  the  set-off  be  within  the  words 
or  the  spirit  of  the  Act.  Taylor  v.  Okey,  13 
Ves.,  180.  The  rules  of  practice  are  many 
times  arbitrary,  but  when  a  statute  comes  in, 
there  is  a  common  principle  by  which  all  courts 
must  abide;  and  which,  I  think,  has  been  de- 
parted from  by  this  decree. 

I  am,  therefore,  of  opinion  that  the  decree 
should  be  reversed;  and  that  the  proceedings 
be  remitted  with  directions  to  allow  the  set  off . 

On  the  question  being  put — shall  this  decree 
be  reversed? — the  members  of  the  Court  voted 
as  follows. 

In  the  affirmative — The  PRESIDENT  of  the 
Senate,  the  CHIEF  JUSTICE,  Justices  BRONSON, 
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and  COWEN,  and  Senators  Beckioith,Fox,Hunt- 
inglon,  J.  P.  Jones,  Lacey,  Lawyer,  Loomu,  Se- 
.ger,  Spraker  and  Willes — 14. 

In  the  negative — Senators  Armstrong,  J. 
Beardsley,  L.  Beardsley,  Downing,  Edwards, 
Gansevoort,  Maison  and  Sterling — 8. 

Whereupon,  the  decree  of  the  Chancellor  was 
reverted. 

Cited  in— 3  Edw.,  537  :  Clarke,  428 ;  38  N.  Y.,  110 ;  52 
N.  Y.,  492;  53  N.  Y.,  243:  6  Trans.  App.,  256;  1  Hun, 
535;  16  Hun,  360;  21  Hun,  36;  22  Hun,  585;  4  Barb., 
51;  4  T.  &  C..J01 ;  4  How.  Pr.,  170,  171 ;  5  How.  Pr., 
341;  17  How.  Pr.,  149;  24  How.  Pr.,  48;  54  How.  Pr., 
486 ;  9  Abb.  Pr.,  371,  n.,  373 :  15  Abb.  Pr.,  346 ;  16  Abb. 
Pr..  106 ;  14  Abb.  N.  8..  68  ;  2  Abb.  N.  C.,  282  ;  1  Sandf ., 
697  ;  2  Rob..  671;  36  Super.,  230;  2  Hilt.,  409,  419  ;  39 
Mich.,  21;  31  Am.  Dec.,  754  (12  Conn..  444) ;  34  Am. 
Kep.,  725  (12  R.  I.,  550). 


45O*]         *POWER  v.  PRICE. 

Slander — Charge  of  Perjury — Question  of  Law. 

In  an  action  of  slandor  for  charging  the  plaintiff 
with  false  swearing  in  giving  his  testimony  in  a 
cause,  where  there  is  no  dispute  as  to  the  facts 
sworn  to,  the  question  whether  the  evidence  was 
material  to  the  point  in  issue  is  a  question  of  law  to 
be  decided  by  the  court,  and  not  of  fact  to  be  passed 
upon  by  the  jury,  (a) 

Citations— 5  Johns..  188 ;  1  Wend.,  477  ;  9  Cow..  31; 
13  Johns.,  81 ;  20  Johns.,  349 ;  9  Pet.,  299;  3  Doug.,  91. 

ERROR  from  the  Supreme  Court.  Price 
sued  Power  in  the  Ontario  C.  P.  in  an  ac- 
tion of  slander,  for  charging  him  with  swear 
ing  false  as  a  witness,  on  a  trial  in  a  justice's 
court,  in  a  cause  in  which  Power  was  plaintiff 
and  M'Lowth  and  Osgood  defendants.  The 
charge  was  general,  that  Price  had  sworn  false 
upon  the  above  occasion.  In  the  declaration 
the  trial  was  set  forth,  and  it  was  alleged  that 
Price  was  examined  as  a  witness;  but  it  was 
not  averred  that  the  testimony  given  by  him 
was  material  to  the  issue.  The  suit  before  the 
justice  was  for  taking  and  selling  a  quantity 
of  hay  belonging  to  the  plaintiff,  by  virtue  of 
a  warrant  issued  by  the  defendants  as  the  trust- 
ees of  a  school  district,  to  collect  a  tax  voted 
451*]  at  a  district  meeting,  *held  May  22, 
1830,  which  was  alleged  to  be  an  adjourned 

(a)  The  Supreme  Court  held  in  this  case  that  the  C. 
P.  erred  in  charging  the  jury  that  the  plaintiff  was 
not  boufad  to  prove  affirmatively  that  the  testimony 
given  by  him  was  material  to  the  issue  in  respect  to 
which  he  was  sworn  as  a  witness,  although  they  af- 
firmed the  judgment  because  they  agreed  with  the 
C.  P.  that  the  materiality  of  the  evidence  had  been 
proved.  The  Chancellor,  in  reviewing  the  opinion 
of  the  Supreme  Court,  differs  with  that  court  in 
their  condemnation  of  the  doctrine  of  the  C.  P.;  he 
holds  where  the  words  spoken  are  such  as  naturally 
to  make  the  irnpre.^sion  upon  the  minds  of  the  hear- 
ers that  the  party  spoken  of  has  been  guilty  of  the 
crime  of  perjury,  that  it  is  not  incumbent  upon  the 
party  prosecuting  an  action  for  the  speaking  of 
such  words  to  prove  affirmatively  that  the  testimony 
given  by  him  was  material,  but  that  the  burden  of 
proving  its  immateriality  and  that  there  was  no  in- 
tention to  impute  the  crime  of  perjury,  rests  with 
the  defendant  in  such  an  action.  So,  also,  if  the 
charge  be  false  swearing  in  some  particular  part  of 
the  testimony,  it  is  incumbent  upon  the  defendant 
to  show  its  irrelevancy  or  immateriality  unless  the 
hearers  must  necessarily  have  understood  that, the 
testimony  charged  to  have  been  false  was  immate- 
rial or  irrelevant. 


NOTE.— Slander—  Charge  of  perjury.    See  Hopkins 

v.  Beedle,  1  Cai..  347,  note;  Martin  v.  Stillwell.  1? 

-Johns.,  275,  note;  Woodbeck  v.  Keller,  6  Cow.,  118 

.note. 
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meeting  from  the  annual  meeting  held  on  the 
.Oth  of  the  same  month.     The  plaintiff  con- 
ended  that  the  proceedings  of  the  meeting  of 
May  22  were  void,  because  the  annual  meeting 
md  been  adjourned  for  a  year  previous  to  the 
adoption  of  the  resolution  to  have  a  special 
meeting  May  22.     Price  testified  on  that  trial 
on  the  subject  of  the  adjournment,  gave  an  ac- 
count of  the  proceedings  of  the  meeting,  and 
hat  he  made  a  motion  for  its  adjournment  un- 
il  May  22.     After  the  trial.  Power  told  him 
hat  he  had  sworn  false  in  giving  his  testimony, 
nasmuch  as  he  had  often  told  him  that  the 
annual  meeting  was  adjourned  for  a  year  pre- 
vious to  the  adoption  of  the  resolution  to  ad- 
ourn  to  May  22,  and  that  he  had  now  sworn 
hat  he  did  not  recollect  such  fact,  when,  in 
ruth,  he  did  recollect  it.     The  defendant  in- 
sisted that  the  plaintiff  was  not  entitled  to  sus- 
tain his  action,  because  he  had  failed  to  show 
that  his  testimony,  charged  to  be  false,  was 
material  to  the  issue  tried;  and  that  from  the 
vidence  which  had   been  given,   it  was  ap- 
3arent  that  his  testimony    was  irrelevant    or 
mmaterial.      The   court    charged    the   jury 
that  the  plaintiff  need  not  prove  affirmatively 
hat  the  testimony  given  by  him  on  the  trial 
jefore  the  justice  was  material,  and  that  if 
hey  were  satisfied  that  a  trial  had  been  had 
before  the  justice,  in  which  the  plaintiff  was 
sworn  and  testified  as  a  witness,  and  that  the 
words  charged   in  the  declaration  had  been 
spoken,  the  plaintiff  had  sustained  his  action; 
f,  however,  from  the  proof  exhibited  before 
hem,  they  were  of  opinion  that  the  testimony 
of  the  plaintiff  before  the  justice  was  imma- 
erial,  then  the  plaintiff  was  not  entitled  to  re- 
;over;  but  at  the  same  time  instructed  the  jury 
that  the  court  were  of  opinion  that  the  testi- 
mony given  by  the  plaintiff,  on  the  trial  before 
the  justice,  was  material.     The  jury  found  a 
verdict  for  the  plaintiff  for  $300  damages,  on 
which  judgment  was  entered.     The  defendant 
sued  out  a  writ  of  error  to  the  Supreme  Court, 
where  the  judgment  of  the  C.  P.  was  affirmed. 
See  op.,  12  Wend.,  502.    The  defendant  there- 
upon removed  the  record  *into  this  [*452 
court  by  writ  of  error.     The  case  here  was  ar- 
gued by, 

Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error. 
Mr.  S.  Stevens,  for  the  defendant  in  error. 

Points  for  the  plaintiff  in  error. 
1.  The  charge  of  the  Court  of  C.  P.  was  er- 
roneous, in  saying  that  the  plaintiff  in  that 
court  was  not  bound  to  prove  that  the  testi- 
mony given  by  him  on  the  former  trial  before 
the  justice,  and  in  relation  to  which  the  words 
were  spoken,  was  material  to  the  issue  then 
pending.  2.  It  was  improper  for  the  Court  of 
C.  P.  to  express  an  opinion  that  the  testimony 
given  by  the  plaintiff  on  the  former  trial,  be- 
fore the  justice,  was  proved  to  be  material, and 
to  take  that  question  from  the  jury.  3.  The 
Supreme  Court  erred  in  deciding  that  whether 
the  testimony  of  Price  before  the  justice  was 
material  or  not,  was  a  question  of  law  ;  that 
being  solely  and  exclusively  a  question  of  fact 
for  the  jury,  upon  which  they  should  have 
been  directed  distinctly  to  pass;  and  not  having 
been  so  directed  by  the  C.  P.  and.  on  the  con- 
trary, that  court,  having  decided  that  the 
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plaintiff  below  was  not  bound  to  prove  the 
materiality  of  the  testimony  given  by  him  be- 
fore the  justice, the  Supreme  Court  should  have 
reversed  the  judgment  below  and  directed  a 
venire  de  novo.  4.  The  testimony  of  the  plaint- 
iff below  on  the  former  trial  before  the  justice 
was  not.  on  its  face  and  unexplained  so  ma- 
terial, that  perjury  could  have  been  assigned 
of  it,  and  such  explanation  was  not  given. 

Points  for  the  defendant  in  error. 

1.  The  Court  of  C.  P.  properly  submitted 
the  question  to  the  jury, whether  the  slanderous 
words  charged  in  the  declaration  were  proved 
or  not,  and  the  jury  found,  agreeable  to  the 
evidence,  that  they  were  substantially  proved. 
2.  The  opinion  expressed  by  the  first  judge  of 
the  Court  of  C.  P.  was  correct,  that  the  plaint- 
iff was  not  bound  to  prove  affirmatively  that 
453*]  the  testimony  given  by  him  before  *the 
justice  was  material  ;  and  that  having  proved 
the  trial  before  the  justice,  the  testifying  of 
the  plaintiff,  and  the  speaking  of  the  words  by 
the  defendant  charging  the  testimony  to  be 
false,  he  had  maintained  his  suit,  unless  it  was 
shown  that  the  words  were  spoken  of  a  part  of 
the  testimony,  which  was  immaterial,  or  that 
no  material  testimony  was  given  by  the  plaint- 
iff. But,  3.  Whether  this  opinion  of  the  first 
judge  was  correct  or  not,  the  Court  of  C  P. 
was  correct  in  charging  the  jury  that  this  ques- 
tion, whether  the  plaintiff  was  bound  to  prove 
the  materiality  of  the  testimony  given  by  him, 
did  not  seem  to  arise  on  that  trial,  because  it 
did  appear  that  the  testimony  given  by  the 
plaintiff  in  the  justice's  court  was  material.  4. 
The  question  whether  the  testimony  given  by 
the  plaintiff  was  material  or  not,  was  a  ques- 
tion of  law  and  not  of  fact,  there  being  no  dis- 
pute in  the  case  as  to  the  facts,  and  the  court 
properly  expressed  an  opinion  that  it  was  ma- 
terial. 5.  If  the  court  erred  in  expressing  any 
opinion  as  to  the  materiality  of  the  testimony 
of  the  plaintiff  before  the  justice,  yet  the 
whole  testimony  appearing  in  the  record  and  the 
opinion  expressed  by  the  court  being  manifest- 
ly correct,  such  expression  of  an  opinion  by 
the  court  is  no  ground  of  error  or  of  granting 
a  new  trial. 

The  following  opinions  were  delivered, 

By  the  Chancellor :  The  errors  in  this  case 
are  alleged  to  lie  in  the  charge  of  Judge  Howell 
to  the  jury,  upon  the  trial  of  the  suit  in  the 
Court  of  C.P.  I  cannot  concur  with  the  justice 
who  delivered  the  opinion  in  the  Supreme 
Court,  that  the  charge  was  wrong  even  in  an 
immaterial  point.  The  suit  was  an  action 
of  slander  brought  against  Power,  for  imput- 
ing to  Price  the  crime  of  perjury  in  the  testi- 
mony which  he  had  given  in  a  former  suit, 
which  Power  had  brought  before  a  justice 
against  the  trustees  of  a  school  district.  The 
question  to  be  tried  in  the  suit,  therefore,  was 
not  whether  Price  had  testified  before  the  jus- 
tice to  facts  which  would  have  subjected  him 
to  punishment  for  perjury,  if  his  testimony  in 
454*]  that  respect  was  *false  ;  but  it  was, 
whether  the  defendant  had  imputed  to  him  the 
crime  of  perjury  by  the  words  charged  to  have 
been  spoken  in  relation  to  his  testimony  in  that 
suit.  In  other  words,  whether  the  declarations 
of  the  defendant  in  relation  to  the  testimony  of 
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Price  in  that  suit  were  such,  in  the  sense  in 
which  they  would  naturally  be  understood,  as 
to  convey  to  the  minds  of  the  persons  to  whom> 
or  in  whose  presence  those  declarations  were 
made,  the  impression  that  Price  had  committed 
perjury,  and  that  the  defendant  intended  to  be 
so  understood  by  those  who  heard  him.  In 
this  view  of  the  subject,  although  the  defend- 
ant charged  the  plaintiff  with  having  sworn 
false  in  a  particular  part  of  his  testimony,  yet 
as  there  was  nothing  stated  from  which  the 
hearers  could  suppose  that  this  pah  of  the  tes- 
timony had  nothing  to  do  with  the  suit  in  which 
he  was  sworn  as  a  witness,  the  imputation  of 
perjury  was  just  as  plain  as  if  he  had  said  he 
had  sworn  false  on  the  trial,  without  explain- 
ing wherein  he  had  sworn  to  a  lie.  It  was, 
therefore,  incumbent  on  the  defendant  to  prove 
that  the  words  spoken  by  him  related  to  an 
immaterial  fact,  not  in  issue  in  the  cause  before 
the  justice,  and  that  he  did  not  intend  to  im- 
pute perjury  to  the  defendant;  or  that  the  lan- 
guage used  by  him  was  such  as  to  convey  the 
impression  to  those  who  heard  him,  that  thfr 
matters  in  which  the  testimony  was  alleged 
to  be  false  were  immaterial  to  the  issue,  and 
could  not,  therefore,  amount  to  perjury,  even, 
if  the  witness  had  intentionally  sworn  false, 
or  willfully  suppressed  the  truth  in  relation  to- 
those  matters.  Even  as  to  the  words  spoken 
in  the  presence  of  persons  who  were  at  the 
trial,  I  think  it  was  incumbent  upon  the  de- 
fendant to  show  that  the  part  of  the  testimony 
which  was  alleged  to  be  false,  and  a  lie,  was 
not  material  to  the  issue  in  the  cause,  as  it  is 
not  a  necessary  or  a  probable  presumption  that 
every  person  who  is  casually  present  at  the- 
trial  of  a  suit  is  sufficiently  acquainted  with 
the  case,  and  the  state  of  pleadings  therein,  to- 
be  capable  of  forming  a  correct  opinion  as  to 
what  parts  of  the  testimony  are  material  and 
what  are  wholly  irrelevant.  Most  of  the  slan- 
derous words,  however,  were  spoken  to  or  in 
the  hearing  of  persons  who  were  not  present 
at  the  trial,  *and  who  could  not,  there-  [*455- 
fore,  have  had  any  ground  for  supposing  that 
the  witness  had  been  sworn  and  examined  as 
to  facts  which  were  wholly  immaterial  to  the 
cause,  or  that  the  matters  as  to  which  the  de- 
fendant alleged  he  had  sworn  false  were  of  that 
description.  The  rules  of  law  are,  in«  theory 
at  least,  supposed  to  be  founded  upon  the  prin- 
ciples of  common  sense  ;  and  I  put  it  to  the 
members  of  this  court,  as  men  of  sense, wheth- 
er, if  one  man,  in  speaking  of  the  testimony  of 
another,  upon  a  trial  which  had  previously 
been  had,  should  say  that  the  witness  had  sworn 
false,  or  lied,  or  sworn  to  what  was  not  true, 
upon  such  a  trial,  in  relation  to  a  particular 
fact,  they  would  not,  in  the  absence  of  any- 
thing to  show  that  such  fact  was  not  material 
in  the  suit,  naturally  presume  and  understand 
that  he  intended  to  impute  perjury  to  the  wit- 
ness. The  law  is  now  well  settled  in  this  State, 
that  in  actions  of  slander  the  words  spoken  are 
to  be  taken  and  understood  according  to  their 
plain  and  natural  import,  in  the  connection  and 
in  reference  to  the  subject-matter  of  the  con- 
versation in  which  they  are  used;  and  that  they 
must  be  understood  by  the  court  in  the  same 
sense  in  which  other  people  would  ordinarily 
understand  them.  In  Coleman  v.  Godwin,  3= 
Doug.,  91,  Buller.  J.,  says,  the  meaning  of 
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words  is  to  be  gathered  from  their  common 
import,  and  not  from  any  technical  legal  sense. 
And  in  the  same  case,  Mr.  J.  Ashurst  uses  this 
strong  language  in  reference  to  the  technical 
quibbles  by  which,  in  some  of  the  earlier  cases, 
the  slanderer  had  been  permitted  to  escape  the 
legal  consequences  of  the  obvious  and  natural 
meaning  of  his  slanderous  expressions :  "  The 
effect  of  the  words  on  the  hearers  is  what  is  to 
be  considered,  and  the  determinations  in  the 
old  books  are  a  disgrace  to  the  law.  If  a  party 
charges  a  witness  with  having  sworn  false  in 
relation  to  a  particular  fact  in  a  cause,  which 
fact  would  not  necessarily  be  immaterial  and 
irrelevant,  the  natural  effect  of  the  words 
spoken  is  to  convey  to  those  who  hear  them 
the  impression  that  the  witness  has  committed 
perjury;  and  if  the  defendant  wishes  to  show 
that  he  did  not  intend  to  impute  the  crime  of 
perjury  to  the  plaintiff,  but  merely  that  he  had 
perverted  the  truth  in  relation  to  an  immaterial 
456*]  fact,*as  to  which  his  oath  did  not  bind 
him  to  tell  the  truth,  the  burden  of  showing 
that  the  fact  testified  to  was  not  material  to  the 
issue,  and  that  it  was  not  intended  to  impute 
to  the  defendant  false  swearing  in  the  suit,  in 
the  ordinary  sense  and  meaning  of  the  term, 
rests  upon  the  defendant." 

In  this  case,  however,  the  court  was  clearly 
right  in  instructing  the  jury  that  the  testimony 
given  on  the  former  trial  was  proved  to  be  ma- 
terial. The  court,  in  this  part  of  its  charge, 
did  not  take  from  the  jury  the  decision  of 
any  matter  of  fact  which  was  proper  for 
their  cognizance:  it  merely  decided  a  question 
of  law,  arising  upon  the  proof  of  facts  as  to 
which  there  was  no  dispute  or  contrariety  of 
testimony.  This  part  of  the  charge  must  be 
taken  in  reference  to  the  facts  proved  by  Hub- 
bell,  the  lawyer,  who  was  present  at  the  trial 
before  the  justice;  who  showed  conclusively 
that  the  question  whether  the  annual  district 
meeting  had  adjourned  sine  die  before  the  reso- 
lution to  hold  a  special  meeting  was  adopted, 
was  a  material  fact  in  controversy  before  the 
justice;  and  it  was  in  relation  to  the  testimony 
of  Price  as  to  his  knowledge  of  such  adjourn- 
ment having  taken  place,  that  the  defendant 
charged  him  with  having  sworn  false  and  lied, 
in  giving  his  testimony  before  the  justice. 
The  facts  being  undisputed,  it  was  a  question 
of  law  which  belonged  exclusively  to  the 
court  to  decide,  whether  those  facts  proved 
that  the  testimony  of  Price  in  relation  to  the 
adjournment  was  material,  so  as  to  have  con- 
stituted the  crime  of  perjury  if  he  had  willful- 
ly perverted  the  truth  in  the  manner  charged 
against  him  by  the  defendant.  If  the  court, 
upon  an  application  of  the  counsel  for  the 
plaintiff  for  that  purpose,  had  refused  to  in- 
struct the  jury  that  the  testimony  of  Hubbell 
proved  the  materiality  of  this  part  of  Price's 
testimony,  the  plaintiff  might  have  taken  a 
valid  exception  to  the  refusal  of  the  court  to 
instruct  the  jury  upon  this  point  of  law. 

The  judgment  in  this  case  was,  therefore, 
not  erroneous,  and  should  be  affirmed. 

457*]  *By  Senator  Edwards.  This  case 
seems  to  present  two  important  questions:  1. 
Was  the  plaintiff  bound  to  prove,  affirmatively, 
that  the  testimony  hegavein  the  justice's  court, 
to  which  the  defendant  alluded  when  he  charged 
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him  with  swearing  to  a  lie,  was  material  to  the 
issue  tried  in  that  court?  and  if  he  was  bound 
so  to  prove  it,  2.  Who  must  judge  of  the  ma- 
teriality of  that  testimony,  the  court  or  the  jury? 

The  rule  has  been  long  since  well  settled, 
that  to  constitute  slander,  the  charge  must  be 
such,  if  true,  as  will  subject  the  party  to  an  in- 
dictment for  a  crime  involving  moral  turpitude, 
or  to  an  infamous  punishment.  Brooker  v. 
Coffin,  5  Johns.,  188.  And  in  the  case  of  Ros» 
v.  Rouse,  1  Wend.,  477,  the  court  say,  the  test 
is  not  whether  the  witness  believe  his  testimony 
to  be  material;  but  whether,  if  false,  he  can  be 
indicted  for  perjury.  Let  us  then  apply  this 
test  to  the  present  case:  could  Price  have  been 
indicted  for  perjury,  had  he  sworn  to  a  lie  in 
the  justice's  court,  without  its  being  proved 
also  that  his  testimony  was  material  to  the  is- 
sue then  on  trial?  Most  clearly  not.  Then  it 
follows,  of  course,  that  the  defendant  haa 
charged  him  with  no  crime  for  which  he  could 
be  indicted,  unless  he  proves  the  fact  that  the 
testimony  alluded  to,  in  the  charge  alleged  to 
be  slanderous,  was  material  to  the  issue  on  the 
trial  in  the  court  to  which  it  refers.  In  the  case 
of  Bullock  v.  Coon,  9  Cow.,  31,  the  court  say: 
"  If  words  spoken  are  not  actionable  in  them- 
selves, but  become  so  by  the  circumstances 
under  which  they  were  spoken,  those  circum- 
stances must  be  averred  in  the  declaration  and 
proved  on  the  trial."  In  Chapman  v.  Smith,  15 
Johns.,  81,  after  verdict  the  court  took  it  for 
granted  that  it  must  have  been  proved  the 
words  were  spoken  of  material  testimony,  or 
the  verdict  could  not  Iteve  been  obtained;  and 
in  the  case  of  Crookshanks  v.  Gray,  20  Johns., 
349,  the  court  say:  "But  if  it  turns  out  in  proof 
that  the  defendant  did  not  speak  of  the  whole 
evidence  given,  as  false,  but  merely  of  that 
part  which  related  to  the  distance,  it  therefore 
became  necessary  for  the  plaintiff  to  show  that 
this  was  material  on  the  trial.  If  *it  [*458 
has  not  been  done,  the  plaintiff  has  not  laid  a 
foundation  for  a  recovery,  inasmuch  as  the 
evidence  averred  to  be  false  is  not  shown  to  be 
material."  It  appears  to  me  needless  to  multi- 
ply authorities  to  show  a  principle  of  law  so- 
well  established  and  so  universally  acknowl- 
edged as  the  one  recognized  by  the  decision* 
to  which  I  have  referred.  There  can  be  no- 
doubt,  therefore,  but  what  the  plaintiff  waa 
bound  to  show,  affirmatively,  that  the  testi- 
mony given  by  him  before  the  justice  was  ma- 
terial to  the  issue  then  on  trial.  It  follows,  of 
course,  that  the  court  erred  in  charging  the 
jury  that  it  was  not  necessary  for  the  plaintiff 
to  prove,  affirmatively,  that  the  testimony  giv- 
en by  him  on  the  former  trial  was  material.  On 
this  "point  the  Supreme  Court  appear  to  have 
arrived  at  the  same  conclusion. 

The  Supreme  Court,  however,  add,  we  are 
of  the  opinion  that  the  court  were  right  in  say- 
ing the  evidence  before  them  showed  that  the 
testimony  charged  to  be  false  was  material  to 
the  issue  before  the  justice;  and  when  there  ia 
no  dispute  as  to  facts,  whether  material  or  not 
is  a  question  of  law.  From  this  part  of  the  de- 
cision of  the  Supreme  Court  I  entirely  dissent,, 
and  this  brings  me  to  the  second  point  suggest- 
ed for  consideration.  Is  the  question  of  ma- 
teriality a  subject  for  the  court  or  for  the  jury? 
The  principle  is  recognized  and  maintained,  in 
the  several  decisions  of  the  Supreme  Court  to- 
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which  I  have  referred,  that  it  is  necessary  for 
the  plaintiff  to  prove  the  materiality  of  the  tes- 
timony in  the  j  ustice's  court,  to  which  the  words 
alleged  to  be  slanderous  refer;  and  in  the  de- 
cision now  under  review,  the  Supreme  Court 
say :  "The  court  undoubtedly  erred  in  laying 
down  the  position,  that  the  plaintiff  was  not 
bound  to  prove  that  the  testimony  which  he 
gave,  on  the  trial  before  the  justice,  was  ma- 
terial to  the  point  in  issue,  in  respect  to  which 
the  charge  of  false  swearing  was  made  by  the 
defendant."*  If  it  is  a  matter  of  testimony,  a 
fact  the  plaintiff  is  bound  to  prove,  and  so  im- 
portant that  he  cannot  maintain  his  action 
without  proving  it,  who  are  to  weigh  the  testi- 
mony and  determine  whether  the  fact  is  proved  ? 
Is  it  not  addressed  to  the  jury? — and  are  not 
they  to  deliberate  upon  it,  and  to  be  satisfied 
459*]  whether  it  proves  *this  fact  that  the 
testimony  was  material. and  as  they  shall  satisfy 
themselves,  from  their  own  deliberations,  find 
their  verdict?  Could  they  conscientiously  dis- 
•charge  the  duty  their  oath  imposes  upon  them, 
by  relying  upon  the  opinion  of  the  court  upon 
a  matter  of  fact? — a  matter  of  fact  which  ap- 
pears to  constitute  the  gist  of  the  action,  with- 
out the  proving  of  which  no  recovery  could  be 
had.  If  the  court  can  take  from  the  jury  the 
right  to  determine  whether  a  fact  so  important 
is  proved,  they  can  take  from  the  parties  the 
whole  benefit  of  a  jury — for  by  weighing  this 
testimony,  and  deciding  this  question,  it  would 
be  for  the  court  to  say,  instead  of  the  jury, 
whether  the"  plaintiff  should  recover  or  not,  in 
actions  of  this  description.  In  the  case  of  Green- 
leaf v.  Birth,  9  Pet.,  299,  the  court  say  we  can- 
not legally  give  any  instructions  which  shall 
take  from  the  jury  the  right  of  weighing  the 
evidence  and  determining  what  effect  it  shall 
have;  but  in  the  case  now  under  review,  the 
•court  clearly  did  give  instructions  to  the  jury 
which  took  from  them  the  right  of  weighing 
the  testimony  as  to  this  important  fact;  for  the 
C.  P.  say:  "  The  question  whether  the  plaint 
iff  was  bound  to  prove  the  materiality  of  the 
testimony  given  by  him  on  a  former  trial,  did 
not  seem  to  arise  in  this  cause,  because,  in  the 
opinion  of  the  court,  the  testimony  given  by 
the  plaintiff,  on  the  former  trial,  was  proved 
to  be  material;"  and  thus  is  clearly  substituted 
the  opinion  of  the  court  for  the  verdict  of  the 
jury,  in  determining  whether  a  matter  of  fact 
is  proved,  without  the  proving  of  which  the 
action  cannot  be  maintained;  and  the  jury,  in- 
stead of  finding  the  facts  on  which  they  are  to 
render  their  verdict,  merely  make  an  assess- 
ment of  damages.  I  cannot  admit  the  court 
possessed  the  power  they  exercised  in  their 
charge  to  the  jury,  and  I  am,  therefore,  of  the 
opinion  that  the  charge  was  erroneous  in  both 
of  the  particulars  in  which  I  have  considered 
it,  and  that  the  judgment  of  the  Supreme  Court 
should  be  reversed. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — the  members  of  the  Court 
Toted  as  follows:  . 

46O*]  *In  the  affirmative — The  PRESIDENT 
of  the  Senate,  and  Senators  Beckwith,  Edwards, 
Fox,  Huntingdon,  Lounsberry  and  Tracy — 7. 

In  the  negative — The  CHANCELLOR,  and  Sen- 
ators Armstrong,  Downing,  Hunter,  Gansevoort, 
H.  F.  Jones,  J.  P.  Jones,  Mack,  Maison,  Powers, 
Seger,  Spraker,  Sterling,  Wager  and  Willes — 15. 
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Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirming— 12  Wend.,  500. 

Cited  in— 3  Hill,  574  ;  3  Barb.,  630;  51  Barb.,  394  ;  1 
Abb.  N.  S.,  276. 


M'CREA,  Appellant, 

AND 

PURMORT  ET  AL.,  Respondents. 

Statute  of  Frauds — Only  Party  to  be  Charged 
Need  Sign  Contract — Money  Had  and  Received 
by  Trustee — Equity  and  Law  lime  Concurrent 
Jurisdiction — Parol  Evidence,  Admissible  to 
Explain  Consideration  Clause  in  Deed — Es- 
toppel— Statute  of  Limitations — Equity  Bound 
by — Admission  to  Take  Case  Out  of — Fraud 
or  Mistake — Pleading. 

In  a  contract  for  the  purchase  and  sale  of  lands, 
the  Statute  of  Frauds  is  satisfied  if  the  party  to  be 
charged  therewith  signs  the  contract ;  it  is  not  nec- 
essary to  the  validity  of  the  contract  that  it  should 
be  signed  by  both-  parties. 

It  is  no  bar  to  a  bill  in  equity,  that  the  complain- 
ant might  have  sought  his  remedy  by  action  at  law 
for  money  had  and  received,  in  a  case  where  a  par- 
ty received  money  as  the  trustee  of  another ;  in  such 
a  case  courts  of  law  and  equity  have  concurrent 
jurisdiction. 

The  consideration  clause  in  a  deed,  that  is,  the 
clause  acknowledging  the  receipt  of  a  certain  sum 
of  money  as  the  consideration  of  the  conveyance  or 
transfer,  is  open  to  explanation  by  parol  proof. 
Thus,  where  the  consideration  in  a  deed  conveying 
lands  was  expressed  to  be  money  paid,  it  was  held, 
that  parol  evidence  was  admissible  to  show  that  the 
consideration,  instead  of  money,  was  iron  of  a  spec- 
ified quantity,  valued  at  a  stipulated  price. 

It  seems,  according  to  the  American  cases,  that 
the  only  effect  of  a  consideration  clause  in  a  deed  is 
to  estop  the  grantor  from  alleging  that  the  deed 
was  executed  without  consideration  :  and  that  for 
every  other  purpose  it  is  open  to  explanation,  and 
may  be  varied  by  parol  proof. 

The  Statute  of  Limitations  may  be  pleaded  with 
the  same  effect  in  equity  as  at  law,  and  receives  the 
same  construction  in  both  courts;  but  the  admis- 
sion of  a  debt  is  available  to  take  a  case  out  of  the 
statute. 

Fraud  or  mistake  by  which  a  party  has  been  pre- 
vented from  asserting  his  claim,  is  no  answer  to  a 
plea  of  the  Statute  of  Limitations. 

As  a  general  rule,  it  seems,  a  bill  in  equity  should 
com  bine  the  qualities  of  a  declaration  and  replica- 
tion, by  anticipating  the  defense  and  charging  the 
matter  relied  upon  in  avoidance. 

Citations— 1  Edw.  Ch.,  5;  1  Johns.  Ch.,  282,  370;  14 
Johns.,  210,  484  ;  1  Story,  Eq.,  444,  445  ;  Willes,  405  ;  1 
T.  R.,  370 ;  3  T.  R.,  474 ;  7  Bro.  P.  C.,  70 ;  4  Bro.  P.  C., 


NOTE.— 1.  Evidence— Admissibility  of  parol,  to  ex- 
plain or  contradict  the  consideration  clause  in  a  deed. 

2.  Statute  of  Limitations. 

The  consideration  clause  in  a  deed  may  be  contra- 
dicted or  explained,  except  for  the  purpose  of  de- 
feating the  deed.  Bowen  v.  Bell,  20  Johns.,  338;  Wit- 
beck  v.  Waine,  16  N.  Y.,  532,  538 ;  Rose  v.  Rose,  7 
Barb..  174 ;  Murray  v.  Smith,  1  Duer,  412 ;  Stackpole 
v.  Robbius,  47  Barb.,  212 ;  Wheeler  v.  Billings,  38  N. 
Y.,  263 :  Adams  v.  Hull,  2  Denio,  306 ;  Shephard  v. 
Little.  14  Johns.,  210;  Morgan  v.  Smith.  7  Hun,  244  ; 
Rozier  v.  Buffalo  N.  Y.  &  Phila.  Ry.  Co.,  15  Weekly 
Dig.,  99;  Grout  v.  Townsend,2  Hill,  554;  Bank  of  U. 
S.  v.  Houseman,  6  Paige,  526 ;  Winans  v.  Peebles,  31 
Barb.,  371;  Goodwin  v.  Gilbert,  9  Mass.,  310:  Phil- 
brook  v.  Delano,  29  Me.,  410 ;  Farrington  v.  Barr.,  36 
N.  H.,  86 ;  Graves  v.  Graves,  9  Foster,  129 ;  Wilt  v. 
Franklin,  1  Binn.,  502 ;  Andrews  v.  Andrews,  12  Ind., 
349  ;  3  Washb.  Real  Prop.,  377. 

See,  generally,  as  to  the  admission  of  parol  evi- 
dence to  vary  or  control  a  receipt,  M'Kinstry  v. 
Pearsall,  3  Johns.,  319,  note ;  Thomas  v.  M' Daniel,  14 
Johns.,  185,  note;  Bowen  v.  Bell,  20  Johns.,  :>3H,  note. 

2.  Statute  of  Limitations— New  promise— Acknowl- 
edgment. See  Allen  v.  Webster,  15  Wend.,  284.  note; 
Danforth  v.  Culver,  11  Johns.,  146,  note ;  Sands  v. 
Gelston,  15  Johns.,  511,  note. 
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230 ;  1  Taunt.,  141 : 2  Dyer,  146  a ;  1  Co.,  176 :  4  Co.,  3 ; 
1  Ves.,  Sr.,  128;  14  Ves.,  170;  5  Barn.  &  Aid.,  204,  215, 
216,  606 ;  1  Barn.  &  C.,  193 ;  1  Johns.,  139 ;  7  Johns., 
341 ;  20  Johns.,  33,  338,  576,  585  ;  17  Mass.,  249  ;  9  Mass., 
510,  514 ;  12  Mass.,  514 ;  7  Pick.,  247,  533 ;  4  N.  H.,  229, 
397  ;  3  N.  H..  170 ;  8  Conn.,  304 ;  3  Har.  &  McH.,  219, 
4:53 ;  1  Har.  &  J.,  252  ;  1  Harr.  &  G..  139, 145 ;  1  Bland. 
Ch..  249;  3  Sergr.  &  R..  aw,  564;  7  Mon.,  291,  293;  1  J. 
J.  Marsh.,  388-390 ;  2  Hill,  40t ;  1  McCord,  514 ;  2  Ham. 
182,  186,  187  ;  Wright,  755,  756 ;  1  Rand.,  219 ;  1  Huff., 
54;  1  Hawks,  64:  2  Hawks,  576;  4  Hawks.  22;  5 
Johns.,  68 ;  9  Johns..  310;  11  Mass.,  143 :  3  Mon..  349- 
351 ;  7  Cow.,  662,  667  ;  15  Mass.,  90 ;  6  Johns.  Ch.,  266 : 
3  Murph.,  118 ;  7  Johns.  Ch.,  90, 111-128  ;  6  Pet.,  61,  64; 
9  Wend.,  293,  295,297,  298;  5  Wend.,  257;  8  Wend., 
600;  Wilk.  Lira.,  61,  ch.  4;  1  Greenl.,  1;  5  Greenl., 
232  ;  6  Greenl.,  364;  12  Serg.  &  R.,  131, 137, 138;  4  Har. 
&  M'C.,  219;  12  Johns.,  521. 

A  PPEAL  from  Chancery.  Previous  to  the 
ll.  year  1812,  John  Purmort  was  in  posses- 
sion of  about  35  acres  of  land  in  the  County  of 
46 1*]  Essex,  under  color  of  title.  In  1812  *he 
ascertained  that  his  title  was  defective,  and 
that  the  estate  was  in  James  M'Crea,  with 
whom  he  accordingly  entered  into  a  contract 
for  the  purchase  of  the  property.  A  written 
contract  was  drawn  up,  bearing  date  May  7, 

1812,  signed  and  sealed  by  M'Crea,  but  not  by 
Purmort;  whereby  it  was  stated  that  M'Crea 
had  agreed  to  release  to  Purmort  all  his  inter- 
est in  the  land  for  the  sum  of  $2,000,  to  be 
paid  in  four  equal  annual  installments,  the  last 
installment  falling  due  in  May,  1816.    Sep.  20, 

1813,  Purmort  borrowed  of. the  State  $LOOO, 
and  mortgaged  the  35  acres  to  secure  the  re- 
payment of  the  same.      This  mortgage  was 
foreclosed,  and  Apr.  22,  1818,  the  premises 
were  sold  at  public  vendue,  and  bid  in  by  the 
•Comptroller  of  the  State  for  and  in  the  name 
of  M'Crea,  for  the  sum  of  $1,148.22;  the  Comp- 
troller making  such  purchase  under  the  im- 
pression that  he  had  been  requested  by  M'Crea 
to  make  it,  and  that  in  doing  so  he  acted  as  the 
agent  of  M'Crea.  Sep.  16, 1819,  a  new  arrange- 
ment was  made  between  M'Crea  and  Purmort, 
whereby  it  was  agreed  that  M'Crea  should  ex- 
ecute a  warranty  deed  of  the  35  acres  to  Pur- 
mort, and  the  latter  should  pay  M'Crea  $5,100 
for  the  land.     M'Crea  accordingly  executed  a 
•deed  to  Purmort,  conveying  the  35  acres;  the 
consideration    expressed  in    the  deed    being 
45,100,  which,  it  was  stated  in  the  deed  in  the 
usual  form  had  been  paid  to  M'Crea  before  the 
unsealing    and  delivery  thereof,   the  receipt 
whereof  was  acknowledged,  and  from  the  pay- 
ment whereof  M'Crea  released  Purmort.     On 
receiving  the  deed  Punnort  executed  a  bond 
and  mortgage  to  secure  the  payment  of  the 
^5,100  in  four  equal  annual  installments  next 
after  the  date  of  the  bond  and  mortgage;  the 
payments  to  be  made  in  good  merchantable 
bar-iron.     The  bond  and  mortgage  thus  ex- 
ecuted to  M'Crea  were  fully  paid  and  satisfied; 
the  last  payment  being  made  in  Jan.,  1824. 
M'Crea  having  neglected  to  pay  the  sum  of 
$1,148.22,  at  which  the  35  acres  were  struck 
off  at  the  sale  under  the  foreclosure  by  the  State 
of  Purmort's  mortgage,  a  suit  was  commenced 
by  the  State  against  M'Crea,  in  1826,  for  the 
462*]  recovery  *of  that  sum,  and  in  Sep., 
1828,  a  verdict  was  obtained  against  him  for 
the  amount  of  the  bid;  M'Crea  thereupon  made 
a  motion  in  arrest  of  judgment,  and  in  July, 
1830,  the  judgment  was  arrested  by  the  Su- 
preme Court.     In  Dec.,  1830,  the  Attorney- 
Oeneral  of  the  State,   treating  the  foreclosure 
of  Purmort's  mortgage  and  the  sale  had  there- 
WKND.  16. 


on  in  Apr.,  1818,  as  utterly  void,  and  the  State 
not  having  obtained  satisfaction  of  the  moneys 
intended  to  be  secured  by  the  mortgage,  com- 
menced proceedings  de  now  for  the  foreclosure 
thereof,  by  the  filing  of  a  bill  in  chancery 
against  Purmort  and  two  of  his  sons  to  whom 
he  had  conveyed  part  of  the  property.  To  this 
bill  the  defendants  put  in  an  answer,  confess- 
ing all  the  material  allegations  contained  there- 
in, and  then,  Oct.  24,  1831,  they  filed  a  bill  in 
chancery  against  M'Crea  and  the  Atty  Gen., 
setting  forth  substantially  the  facts  above 
enumerated,  and  stating  in  addition  thereto 
that  the  property  in  question  was  bidden  in  by 
the  Comptroller  at  the  sale  in  1818  on  the 
foreclosure  of  the  mortgage,  as  the  agent  of 
M|Crea,  being  thereunto  duly  authorized  by 
M'Crea;  and  that  the  transaction  between  Pur- 
mort and  M'Crea,  in  Sep.,  1819,  when  M'Crea 
executed  his  warranty  deed  and  Purmort  gave 
back  his  bond  and  mortgage  for  $5,100,  took 
place  in  consequence  of  the  representation  of 
M'Crea  that  he  had  assumed  and  provided  for 
the  payment  of  the  money  due  to  the  State 
upon  the  mortgage  executed  by  Purmort  in 
Sep.,  1813,  and  that  the  $5,100  agreed  to  be 
paid  by  Purmort  to  M'Crea  was  composed  of 
the  moneys  due  to  M'Crea  under  the  original 
contract,  entered  in  to  in  1812,  for  the  purchase 
of  the  35  acres,  and  the  moneys  due  to  the  State 
upon  the  mortgage  executed  in  1813.  The 
complainants  prayed  that  the  bill  in  chancery 
filed  against  them  by  the  Atty-Gen.  might  be 
stayed  until  the  coming  in  of  the  answers  of 
M'Crea  and  of  the  Atty-Gen.,  and  then  the  two 
causes  be  brought  to  a  hearing  and  decision  at 
the  same  time,  and  for  general  relief.  M'Crea 
put  in  an  answer  denying  all  equity  set  up  in 
the  bill,  and  reposing  himself  upon  the  Statute 
of  Frauds  and  the  Statute  of  Limitations.  In 
respect  *to  the  several  matters  alleged  [*463 
against  him.  To  this  answer  there  was  a  rep- 
lication, and  proofs  were  taken.  Previous  to 
the  filing  of  the  answer,  the  defendant  had  de- 
murred to  the  bill  for  want  of  equity,  which 
demurrer  had  been  overruled  by  the  Chancel- 
lor. Among  the  proofs  adduced  by  the  com- 
plainants were  the  depositions  of  two  wit  nesses, 
who  testified  to  admissions  made  by  M'Crea 
that  the  consideration  of  $5,100,  paid  to  him 
by  Purmort,  was  composed  of  the  items  as 
stated  in  Purmort's  bill.  There  was  also  proof 
of  admissions  made  by  M'Crea  within  six  years 
previous  to  the  filing  of  the  bill,  acknowledg- 
ing the  circumstances  relied  on  by  the  com- 
plainants in  support  of  their  claim,  and  recog- 
nizing an  existing  indebtedness  in  respect  to 
the  moneys  due  to  the  State  on  the  mortgage 
executed  by  Purmort  in  1813. 

The  two  causes  having  been  brought  to  a 
hearing,  the  Chancellor,  in  Apr.,  1836.  made  a 
decree  in  the  suit  of  the  State  against  Purmort, 
ordering  the  mortgaged  premises  to  be  sold, 
and  the  amount  due  to  be  paid  to  the  Atty- 
Gen.  ;  and  in  the  suit  of  the  Purmorts  against 
M'Crea,  ordering  .M'Crea  to  pay  to  the  Atty- 
Gen.,  for  the  benefit  of  the  Purmorts,  the 
mortgage  moneys,  within  three  months ;  until 
the  expiration  of  which  time  the  Chancellor  di- 
rected the  sale  in  the  first  suit  to  be  stayed ; 
and  also  to  pay  to  the  complainants  and  to  the 
Atty-Gen.  their  costs  in  both  suits.  See  the 
case  more  fully  stated,  and  the  opinion  of  the 
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Chancellor,  5  Paige,  620,  et  seq.  From  the  de- 
cree thug,  made  M'Crea  appealed  to  this  court. 
The  case  was  argued  here  by, 

Messrs.  L.  H.  Palmer  and  S.  Stevens, 
for  the  complainant,  and  by, 

Messrs.  L.  Hoyt  and  B.  F.  Butler,  Ally- 
Gen.  of  the  U.  8.,  for  the  respondent. 

Points  presented  on  tlie,  part  of  ike  appellant. 

I.  The  complainants'  remedy,  if  they  have 
any,  is  at  law,  and  not  in  equity ;  and  the  ap- 
464*]  pellant  having  demurred  to  *the  bill 
for  that  cause,  is  at  liberty  now  to  urge  the 
defense  arising  under  the  demurrer.     2  Johns. 
Ch.,  369;  2  Cai.  Gas.,  56;  3  Bro.  P.  C.,  528;  2 
Paige,  509;  4  Cow.,  727. 

II.  The  contract  of    Sep.,   1819,  whereby 
Purmort  agreed  to  pay  to  M'Crea  $5,100,  in 
consideration  whereof  M'Crea  agreed  to  con- 
vey the  35  acres  to  Purmort,  was  a  confirma- 
tion of  and  merged  all  previous  negotiations 
between  the  parties ;  and  the  parol  evidence 
adduced  in  the  case  to  add  to  or  vary  the  con- 
tract was  inadmissible,  and  ought  not  to  have 
been  received.     Bro.  C.  C.,  92;   2  Cai.,  161;   1 
Johns.  Ch.,  274,  280,  et  seq. ;  Bland,  Ch.,  287. 

III.  Purmort  not  having  complied  with  the 
contract  of  1812,  acquired  no  title  to  the  land, 
either  legal  or  equitable;  not  having  signed 
the  agreement  or  covenanted  to  pay  the  money, 
he  was  not  bound  to  fulfill  but  at  his  option  ; 
and  there  being  no  mutuality  in  the  contract, 
its  specific  execution  could  not  be  enforced  in 
a  court  of  equity.    1  Johns.  Ch.,  52;  2  Id.,  282; 
2Vern.,415;   Bunb.,  Ill;   1  Ves.,  Sr.,  86;   1 
Sen.  &L.,  13. 

Several  other  points  were  made  and  urged 
on  the  argument  of  the  cause  by  the  counsel 
for  the  appellant  which  are  not  deemed  impor- 
tant to  be  stated. 

Points  presented  on  the  part  of  the  respondents. 

I.  The  appellant  M'Crea,  by  purchasing  the 
equitable  interest  of  John  Purmort  at  the  mort- 
gage sale  in  1818,  became  liable  in  equity  to 
pay  off  the  mortgage  debt  due  to  the  people 
of  this  State ;  and  that  debt  was,  therefore,  in 
equity  and  within  the  true  meaning  of  the 
covenants  contained  in  the  deed  of  M'Crea  to 
Purmort,  an  incumbrance  of  M'Crea,  which 
he  was  bound  by  his  deed  and  under  the  cir- 
cumstances of  the  case  to  discharge. 

II.  Independently  of  the  obligation  assumed 
by  his  purchase  at  the  mortgage  sale,  the  ap- 
pellant, M'Crea,  under  his  original  agreement 
of  May  7,  1812,  and  after  the  express  repre- 
sentations made  by  him  at  the  time  of  the  set- 
tlement and  conveyance  in  1819,  and  after  in- 
465*]  eluding  *the  State  debt  in  the  condi- 
tion of  John  Purmort's  bond,  which  has  been 
fully  satisfied,  is  in  equity  bound    to  make 

§ood  those  representations,  and  to  pay  off  the 
ebt  to  the  State. 

Upon  the  questions  of  law  raised  and  dis- 
cussed by  the  counsel  who  argued  this  case 
Mr.  J.  Cowen  delivered  the  following  opinion; 
upon  the  questions  of  fact  existing  in  the  case 
he  fully  concurred  in  the  conclusions  arrived 
at  by  the  Chancellor. 

Cowen,  J.  The  objection  that  the  agree- 
ment of  1812  is  void,  as  being  signed  by  M'Crea 
only,  thus  wanting  mutuality,  and  that  it  must, 
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therefore,  go  for  nothing  in  the  case,  is  well 
answered  by  the  learned  Vice- Chancellor  of  the 
First  Circuit,  in  Hunter's  case,  1  Edw.  Ch.,  5. 
After  noticing  the  objection  that  the  covenant 
to  sell  was  not  mutual,  the  vendee  not  being 
bound  to  purchase,  and  that  the  covenant  was 
"one-sided, "he  remarks :  "  The  cases  of  Park- 
hurst  v.  Van  Cortlandt,  1  Johns.  Ch.,  282,  and 
Benedict  v.  Lynch,  Ib. ,  370,  have  been  referred 
to  as  establishing  this  point.  Chancellor  Kent 
there  intimated  that  such  was  the  rule,  but  in 
a  subsequent  case  in  the  Court  of  Errors, 
Clason  v.  Bailey,  14  Johns. ,  484,  he  had  occa- 
sion to  review  that  opinion,  which  he  found  to 
be  erroneous,  and  admits  that  the  point  is  too 
well  settled  the  other  way  to  be  questioned." 
The  case  cited  by  the  Vice- Chancellor  will  be 
found  a  most  conclusive  authority  that  the  par- 
ty to  be  charged  need  alone  sign  the  contract, 
in  order  to  satisfy  the  Statute  of  Frauds. 

It  is  objected  that  the  complainant  had  an 
adequate  remedy  at  law.  I  need  hardly  pay 
that  the  argument  in  that  form  is  far  from  pre- 
cluding relief  by  bill  in  equity.  If  the  com- 
plainant had  a  remedy  at  law  by  an  action  for 
money  had  and  received,  which  I  think  he  had, 
yet  equity  has  a  clear  concurrent  jurisdiction. 
That  is  founded  on  the  fact  that  M'Crea  took 
the  money  as  a  trustee.  1  Story,  Eq.,  444,  445; 
Willes,  405.  The  action  for  money  had  and 
received  is  in  the  nature  of  a  bill  in  equity. 
There  are  numerous  cases  wherein  courts  of 
equity  and  law  have  proceeded  upon  the  same 
ground  to  administer  each  its  own  *ap-  [*466 
propriate  form  of  redress.  There  cannot  be  a 
doubt  that  this  is  one  of  those  cases.  Buller,  J. , 
remarks  in  Straton  v.  Rastall,  1  T.  R.,  370,  in 
the  K.  B.,  that  "  Of  late  years  this  court  has 
very  properly  extended  the  action  for  money 
had  and  received.  It  is  founded  on  principles 
of  justice,  and  I  do  not  wish  to  restrain  it  in 
any  respect.  But  it  must  be  remembered  that  it 
was  extended  on  the  principle  of  its  being  like 
a  bill  in  equity;  and,  therefore,  in  order  to  re- 
cover money  in  this  form  of  action,  the  party 
must  show  that  he  has  equity  and  conscience 
on  his  side,  and  that  he  could  recover  it  in  a 
court  of  equity." 

It  was  strenuously  insisted  on  the  argument 
that  to  allow  an  inquiry  on  evidence  aliunde 
into  the  real  consideration  of  M'Crea's  deed, 
would  be  to  contradict  the  clause  stating  the 
actual  payment  of  the  consideration  in  money. 
It  was  also  urged  that  to  raise  and  enforce  an 
implied  obligation  against  M'Crea  would  be  to 
enlarge  his  deed  by  parol ;  that  the  deed  con- 
veys the  land  only,  and  limits  itself  to  certain 
express  and  definite  covenants,  beyond  which 
the  grantor  cannot  be  made  liable.  That  the 
whole  of  the  proofs,  therefore,  beyond  the 
deed  were  inadmissible  within  the  rule  which 
forbids  the  contradicting  and  explaining  of 
written  instruments  by  oral  evidence. 

No  doubt  the  indenture  should  be  regarded 
as  equally  conclusive  upon  both  parties, though 
actually  signed  and  sealed  by  M'Crea  only.  In 
legal  effect  it  is  the  deed  of  both  ;  and  if 
M'Crea,  the  grantor,  would  be  estopped  to  in- 
quire into  the  nature  of  the  consideration, Pur- 
mort, who  has  accepted  and  claims  under  the 
deed,  ought  also  to  be  concluded.  The  ques- 
tion of  construction,  started  at  the  bar,  would 
therefore  seem  fairly  to  arise  ;  and,  indeed,  I 
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should  think  the  turning  question  in  the  cause 
to  be,  whether  either  party  may  not  inquire 
into  the  consideration  with  great  freedom.  The 
deed  states  a  consideration  of  $5,100  in  hand 
paid.  The  Chancellor  received  parol  evidence 
to  show  that  the  consideration  was  not  money, 
but  iron  of  a  certain  quantity  and  estimated  at 
a  certain  value.  There  is  certainly  a  conflict 
of  authority  upon  this  point,  greater  than  I 
supposed  at  the  argument ;  and  I  am  glad  it 
4tt7*]  has  been  *brought  before  the  court  of 
dernier  resort.  It  is  one  of  extensive  business 
application,  and  touches  the  common  assur- 
ances of  the  country.  A  point  of  greater  prac- 
tical importance  could  hardly  arise,  for  it  is 
presented  every  day  in  the  transactions  of  the 
community,  and  respects  a  species  of  property 
more  valuable  and  more  highly  prized  than  any 
oilier.  It  has  been  much  litigated,  and  I  was 
surprised  to  find  it  so  far  open  as  it  appears  to 
be.  The  English  authorities  are  conflicting. 
King  v.  Inhab.  of  Scammonden,  3  T.  R.,  474, 
decided  in  1781,  throws  the  clause  completely 
open.  An  estate  in  lands  was  purchased,  and 
the  consideration  mentioned  in  the  deeds  was 
£28.  The  offer  was  to  show  that  the  conside- 
ration was,  in  truth,  £30.  This  was  at  first  de- 
nied, on  the  distinct  ground  that  parol  evidence 
could  not  be  received  to  contradict  the  consid- 
eration mentioned  in  the  deeds.  On  a  case 
made,  the  K.  B.,  Ld.  Kenyon,  Ch.  J.,  and 
Ashurst,  J.,  being  present  held  directly  the 
contrary.  Ld.  Kenyon  said  it  was  clear  that 
the  party  might  prove  other  considerations 
than  those  expressed  in  the  deed.  It  is  true 
he  mistook  the  case  of  Filmer  v.  Gott,  7  Bro. 
P.  C.,  70;  4  Id.,  230.  Toml.  ed.,  which  he 
relied  upon;  but  which,  as  appears  by  Brown's 
report,  was  a  case  of  fraud.  Yet  such  a 
strong  expression  from  Ld.  Kenyon  shows  the 
sense  of  Westminster  Hall  as  to  the  effect 
of  this  clause  at  that  time.  It  is  certainly  im- 
possible to  reconcile  Ld.  Kenyon's  decision 
with  that  of  Rowntree  v.  Jacob,  1  Taunt.,  141, 
made  20  years  afterwards.  That  was  an  action 
by  a  sailor  to  recover  his  prize  money  of  a  Jew, 
to  whom  he  had  assigned  it,  by  a  deed  express- 
ing a  full  consideration,  "so  much  in  hand  paid, 
at  or  before  the  ensealing  and  delivery  hereof;" 
and  a  receipt  was  indorsed  as  in  the  case  de- 
cided by  Ld.  Kenyon  and  Ashurst.  On  the 
trial  an  offer  was  made  to  show  that,  in  truth, 
nothing  was  paid,  but  that  the  sailor  had  given 
the  assignment  to  the  Jew  with  a  power  of  at- 
torney, intending  that  the  money  should  be  re- 
ceived to  the  use  of  the  former.  Mansfield, 
Ch.  J.,  entertained  considerable  doubt,  but  a 
majority  of  the  court  held  that  the  considera- 
tion clause  was  an  estoppel  ;  consequently  the 
sailor  lost  his  money.  The  still  earlier  cases, 
468*]  * ViUers  v.  Beamont,  2  Dy.,  146  a; 
Mildmay's  case,  1  Rep.,  176  ;  Vernoris  case,  4 
Rep.,  3  ;  and  vide  Peacock  v.  Monk,  1  Ves.,  Sr., 
128,  and  Graythorne  v.  8winbume,\±  Ves.,  170, 
proceeded  upon  verbal  distinctions,  which  it 
cannot  be  of  much  use  to  consider  ;  and  sev- 
eral of  the  later  cases  are  of  a  similar  charac- 
ter. Lampon  v.  Corke,  5  Barn.  &  Aid.,  606  ; 
Baker  v.  Dewey,  1  Barn.  &  C.,  193.  The  last 
English  case  on  the  point  which  I  have  seen  is 
Baker  v.  Dewey,  decided  in  1823  ;  and  that  is 
opposed  strongly  enough  to  all  explanation. 

The  conflict  is  equally  striking  in  our  own 
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cases.  Schemerhorn  v.  Vanderheyden,  1  Johns. , 
139,  and  Maigley  v.  Hauer,  7  Id .,  341,  hold  that 
the  clause  is  conclusive,  and  cannot  be  contra- 
dicted or  explained.  These  cases  are  greatly 
shaken,  not  to  say  entirely  overruled,  by  Shep- 
hard  v.  Little,  14  Johns. ,  210,  which  is  an  exact 
authority  for.  the  evidence  which  was  received 
in  the  Court  of  Chancery  between  the  parties 
before  us.  The  action  was  for  money  had  and 
received.  The  plaintiff  owed  one  Babcock 
$180,  which  the  defendant  paid  ;  and  in  order 
to  provide  for  his  re  imbursement,  the  plaintiff 
deeded  his  land  to  the  defendant, upon  his  oral 
promise  to  sell  the  premises,  and  render  the 
balance  over  the  $180  to  the  plaintiff.  The 
deed  was  under  seal,  was  absolute  on  its  face, 
and  expressed  the  consideration  to  be  $500  in 
hand  paid.  The  defendant  having  sold  for 
that  sum,  refused  to  pay  the  plaintiff  anything; 
and,  at  the  trial,  set  up  the  consideration  clause 
as  an  estoppel.  The  Supreme  Court  held  that 
the  clause  was  not  conclusive,  and  might  be 
contradicted  by  the  parol  evidence.  Mr.  J. 
Spencer, who  delivered  the  opinion  of  the  court, 
likened  the  clause  to  the  date  of  a  deed,  or  a 
receipt,  either  of  which  may,  according  to  all 
the  cases,  be  either  explained  or  contradicted 
by  parol.  Then  came  the  case  of  Bowen  v.  Bell, 
20  Johns. ,  338,  which  was  assumpsit  for  land 
sold  and  conveyed.  The  plaintiff  had  sold  his 
land  to  the  defendant,  and  by  the  deed  ac- 
knowledged the  receipt  of  $1,000  as  the  con- 
sideration, in  the  usual  words.  Nothing  was 
in  truth  paid  ;  and  he  was  allowed  to  prove.by 
parol,  that  the  defendant  had  agreed  to  give 
$250,  none  of  which  *had  been  paid.  [*469 
Mr.  J.  Wood  worth  delivered  the  opinion  of 
the  court,  and  remarked  among  other  things, 
that  the  defendant's  contract  to  pay  was  liable 
to  no  objection  arising  from  the  Statute  of 
Frauds.  It  appears  to  me  that  these  cases,  if 
they  are  to  be  followed,  surrender  this  clause 
to  the  utmost  latitude  of  inquiry,  whenever  that 
shall  become  material  to  a  personal  action  be- 
tween the  parties.  Such, too,  I  find,  is  the  view 
which  generally  prevails.  "A  man  is  estopped 
by  his  deed,"  says  Parker,  Ch.  J..  in  Wilkinson 
v.  Scott,  17  Mass.,  249,  "to  deny  that  he  gran  ted, 
or  that  he  had  a  good  title  to  the  estate  con- 
veyed ;  but  he  is  not  bound  by  the  considera- 
tion expressed,  because  that  is  known  to  be 
arbitrary,  and  is  frequently  different  from  the 
real  consideration  of  the  bargain."  The  case 
in  respect  te  which  these  remarks  were  made, 
was  one  wherein  the  the  grantee  had  omitted, 
by  fraud  or  mistake,  to  pay  the  full  considera- 
tion, and  the  action  was  brought  for  the  bal- 
ance. See,  also,  Goodwin  v.  Gilbert,  9  Mass., 
510,  514  ;  Pomeroy  v.  Wintihip,  12  Id.,  514  ; 
Webb  v.  Peele,  7  Pick.,  247;  and  Bullardv. 
Briggs,  Id.,  533  ;  Morse  v.  Shattuck,  4  N.  H., 
229,  was  an  action  on  the  covenant  of  seisin. 
The  consideration  expressed  in  the  deed  was 
$900.  The  question  on  the  amount  was  allowed 
to  go  to  the  jury  on  parol  evidence,  and  they 
found  that  the  consideration  paid  was  only 
$100.  The  recovery  upon  the  covenant  was 
therefore  reduced  accordingly.  That  case  was 
decided  mainly  on  the  authority  of  the  Supreme 
Court  of  the  State  of  N.  Y.  And  see  Scoby  v. 
Blanchard,  8  N.  H.,  170  ;  and  Pritchard  v. 
Brown,  4  Id. ,  397.  A  precisely  similar  question 
on  a  like  covenant,  has  recently  been  decided 
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the  same  way  in  the  State  of  Conn.  The  con- 
sideration was  there  shown  to  be  $2,800  instead 
of  $1,800,  the  sum  expressed.  The  point  was 
thoroughly  and  ably  examined,  Hosmer,  Ch.  J., 
dissenting.  Belden  v.  Seymour,  8  Conn.,  304. 
The  course  of  decision  in  the  State  of  Maine 
has  been  much  like  that  in  N.  Y.  Their  ear- 
lier cases  held  the  clause  to  be  conclusive,  Steele 
v.  Adams,  1  Greenl.,  1  ;  Emery  v.  Chase,  5  Id., 
232  ;  but  in  May  Term,  1830,  the  Supreme 
Court  yielded  to  the  great  force  of  authority  in 
the  neighboring  States, and  held  parol  evidence 
47O*]  ^'receivable.  Schittinger  v.  McCann,  6 
Greenl.,  364.  The  course  in  Maryland  was  at 
first  that  of  England.  In  May,  1796,  the  gen- 
eral court  followed  the  rule  in  Rex  v.  Scam- 
monden,  saying  that  both  the  consideration 
clause  and  the  receipt  for  the  consideration 
money  indorsed  on  the  deed  were  evidence  of 
the  lowest  order.  It  was  but  the  mere  formal 
part  of  the  deed,  and  it  was  every  day's  prac- 
tice to  give  such  a  receipt  when  not  a  shilling 
had  been  paid.  O'Neale  v.  Lodge,  3  Har.  & 
M'Hen.,  433.  In  Apr..  1802,  the  same  court 
held  them  to  be  a  complete  estoppel.  Dixon  v. 
Swiggett,  1  Har.  &  J.,  252.  Thus  the  matter 
stood  till  June,  1827,  when  the  question  was 
very  fully  considered  by  the  Court  of  Appeals, 
on  the  authority  of  the  N.  Y.  and  other  cases, 
and  the  clause  was  thrown  open,  at  least  to  a 
qualified  extent.  Higdon  v.  Thomas,  1  Harr.  & 
G.,  139,  145.  At  its  May  Term  of  that  year, 
the  Court  of  Chancery  had  done  the  same 
thing.  Lingan  v.  Henderson,  1  Bland,  Ch.,  249. 
The  right  to  explain  or  contradict  has  been 
uniformly  sustained  in  the  State  of  Pa.  Jor- 
dan v.  Cooper,  3  Serg.  &  R.,  564  ;  Hamilton  v. 
M' Quire,  Id.,  355  ;  Watson  v.  Elaine,  12  Id., 
131,137,  138.  Also  in  Ky.  Hutchinson  v.  Sin- 
clair, 7  Mon.,  291,  293  ;  Gully  v.  Orubbs,  1  J. 
J.  Marsh.,  388-390.  So  in  S.  C.  Gurry  v. 
Syles,  2  Hill,  404  ;  see,  per  Johnson,  J.,  in  Gar- 
rett  v.  Stewart,  1  M'Cord,  514.  And  in  Ohio. 
Steele  v.  Worthington,  2  Ham.,  182,  186,  187; 
Swisher  v.  Swisher's  Adm'r.,  Wright,  755,  766. 
So  in  Va.  Harvey  v.  Alexander,  1  Rand.,  219, 
and  cases  cited.  The  only  State  whose  courts 
appear  to  have  maintained  a  steady  course  of 
decision  favorable  to  the  conclusive  character 
of  the  clause,  is  N.  C.  Brocket  v.  Fescue,  1 
Ruff.,  54  ;  S.  C.,  1  Hawks,  64  ;  Graves  v.  Car- 
ter, 2  Hawks,  576  ;  Speir  v.  Clay,  4  Id.,  22.  I 
have  hastily  examined  the  reports  of  Mr.  Dev- 
ereux,  from  1825  when  Mr.  Hawks  stopped  re- 
porting, to  1832,  and  do  not  find  that  the  ques- 
tion has  been  reconsidered. 

The  only  embarassing  distinction  which  ap- 
pears to  attend  the  American  cases,  is  thatsug- 
471*]  gested  by  Mr.  Justice  *Spencer,  in  Shep- 
hard  v.  Little.  It  is,  that  you  cannot  show  a 
different  consideration  from  that  expressed  in 
the  deed,  though  you  may  show  that  it  is  not 
paid.  In  Bowen  v.  Bell,  it  is  put  that  a  differ- 
ent species  of  consideration  cannot  be  proved, 
and  that  is  followed  by  Mr.  J.  Johnson  in  Gar 
rett  v.  Stewart,  1  M'Cord,  514.  The  instance 
put  by  him  is,  that  if  the  consideration  ex- 
pressed should  be  a  good  one,  as  love  and  af- 
fection, you  cannot  prove  a  valuable  one.  In 
several  of  the  other  cases  which  I  have  cited, 
the  judges  recognize  a  similar  distinction;  but 
in  one  sense  or  another  the  cases  themselves 
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are  a  direct  departure  from  it.  In  the  very 
case  of  S/iephard  v. Little,  instead  of  money  act- 
ually paid  as  expressed  in  the  deed,  the  party 
was  allowed  to  show  a  mere  oral  promise  to 
pay  it.  And  in  Bowen  v.  Bell  the  amount  was 
different.  Hosmer,  Ch.  J.,  in  Belden  v.  Sey- 
mour, expresses  his  surprise  at  the  distinction. 
"A  consideration  of  $2,000,"  said  he,  "is  as 
essentially  different  from  one  of  a  thousand 
dollars,  as  wheat  is  different  from  specie;  for 
they  are  of  distinct  natures,  forms  and  quali- 
ties. The  point  is  intuitively  evident."  The 
force  of  these  remarks  is  the  more  obvious  if 
we  take  the  analogous  case  of  a  receipt  ta 
which  the  consideration  clause  was  likened  in 
Shephardv.  Little.  The  payment  in  the  receipt, 
though  expressed  to  be  in  money,  may  be  con- 
tradicted or  explained  in  any  way.  You  may 
prove  the  payment  to  have  been  in  unavailable 
securities.  Tobey  v.  Barber,  5  Johns.,  68;  Tris- 
ler  v.  •Williamson,  4  Har.  &M'H.,  219;  Johnson 
v.  Weed,  9  Johns.,  810;  Tucker  v.  Maxwell,  11 
Mass. ,  143.  The  general  doctrine  as  jto  the  en- 
tire freedom  of  explanation  and  contradiction 
of  receipts  was  adopted  by  this  court  in  Monell 
v.  Lawrence,  12  Johns.,  521;  and  almost  all  the 
American  cases  have  followed  Shephard  v.  Lit- 
tle, in  saying  that  the  consideration  clause  ia 
equally  open.  Several  of  these  cases  were  con- 
sidered in  Morse  v.  Shattuck,  and  Richardson, 
Ch.  J.,  sums  up  their  doctrine  by  saying:  "It 
is  perfectly  well  settled  that  a  consideration 
expressed  in  a  deed  cannot  be  disproved  for 
the  purpose  of  defeating  the  conveyance,  un- 
less it  be  on  the  ground  of  fraud.  But  for 
other  purposes  the  acknowledgment  of  the  re- 
ceipt *of  money  in  a  deed  may  be  con-  [*472 
tradicted."  The  examination  was  still  more 
critical  and  extensive  in  Belden  v.  Seymour, 
wherein  Mr.  J.  Daggett,  who  delivered  the 
opinion  of  the  court,  thus  concludes:  "The 
principle  is  everywhere  undoubted,  that  such 
a  clause  in  a  deed  has  the  effect  to  prevent  a 
resulting  trust  in  the  grantor.  He  is  forever 
estopped  to  deny  the  deed  for  the  uses  and 
purposes  therein  mentioned;  and  this  is  its  only 
operation.  The  clause  is  merely  formal  or 
nominal,  and  not  designed  to  conclusively  fix 
the  amount  either  paid  or  to  be  paid.  Suppose 
a  deed  were  expressed  to  be  in  consideration 
of  five  dollars;  is  it  to  be  said  that  $5  only  was- 
to  be  paid,  and  is  that  sum  to  be  conclusive 
upon  the  parties  at  all  events?  They  are,  in- 
deed, precluded  from  denying  a  consideration, 
but  no  further  are  they  precluded."  A  more 
practical,  though  we  cannot  say  a  more  learned 
view  is  given  by  Robertson,  Ch.  J.,  of  Ky.,  in 
Gully  v.  Grubbs.  He  remarks:  "The  author- 
ities on  this  subject  in  England,  as  well  as  in 
the  States  of  this  Union,  are  various  and  con- 
tradictory. But  we  believe  that  the  consistent 
doctrine,  and  that  which  accords  best  with  an- 
alogy and  with  the  practice  and  understanding 
of  mankind,  is  that  an  acknowledgment  in  a 
deed,  of  the  receipt  of  the  consideration,  is 
only  prima  facie  evidence  of  payment.  The 
acknowledgment  is  inserted,  more  for  the  pur- 
pose of  showing  the  actual  amount  of  con- 
sideration than  its  payment;  and  it  is  generally 
inserted  in  deeds  of  conveyance,  whether  the 
consideration  has  been  paid,  or  only  agreed  to 
be  paid.  If  the  consideration  has  not  been 
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paid,  such  an  acknowledgment  in  a  deed  would 
be  intended  to  mean,  that  the  specified  amount 
had  been  assumed  by  note  or  otherwise. 

An  ordinary  receipt  is  not  conclusive  evidence 
of  the  facts  attested  by  it.  A  separate  receipt 
for  the  price  of  land  would,  it  seems  to  me,  be 
much  stronger  evidence  that  the  money  had 
been  paid,  than  the  customary  acknowledg- 
ment in  the  deed  of  conveyance.  At  all  events, 
it  should  be  as  cogent.  But  it  may  be  contra- 
dicted; why  may  not  the  other?  Attention  to  the 
principles  on  which  parol  testimony  is  admis- 
sible to  explain  or  avoid  the  effect,  or  the  ap- 
473*]  parent  *import  of  a  writing  may  recon- 
cile many  if  not  all  of  the  authorities  which 
seem  to  be  in  conflict.  One  of  these  principles 
is,  that,  as  in  certain  classes  of  cases,  the  Stat- 
ute of  Frauds  and  Perjuries  requires  writing  to 
vest  rights,  it  would  be  subversive  of  the  policy 
of  the  statute  to  allow  parol  testimony  to  change 
the  legal  import  of  the  written  evidence  of  a 
right.  Therefore,  in  all  such  cases,  no  inferior 
grade  of  testimony  shall  be  admitted  to  supply 
or  control  the  intrinsic  meaning  of  the  writing. 

Another  principle,  and  one  more  universal 
than  the  former  in  its  application,  is,  that 
wherever  a  right  is  vested  or  created,  or  ex- 
tinguished, by  contract  or  otherwise,  and  writ- 
ing is  employed  for  that  purpose,  parol  testi- 
mony is  inadmissible  to  alter  or  contradict  the 
legal  and  common  sense  construction  of  the 
instrument ;  but  that  any  writing  which,  neither 
by  contract,  the  operation  of  law  nor  otherwise, 
vests  or  passes  or  extinguishes  any  right,  but 
is  only  used  as  evidence  of  a  fact,  and  not  as 
evidence  of  a  contract  or  right,  may  be  sus- 
ceptible of  explanation  by  extrinsic  circum- 
stances or  facts.  Thus,  a  will,  a  deed,  or  a 
covenant  in  writing,  so  far  as  they  transfer  or 
are  intended  to  be  the  evidences  of  rights,  can- 
not be  contradicted  or  opposed  in  their  legal 
construction  by  facts,  aliunde.  But  receipts 
and  other  writing  which  only  acknowledge  the 
existence  of  a  simple  fact,  such  as  the  payment 
of  money  for  example,  may  be  susceptible  of 
explanation,  and  liable  to  contradiction  by  wit- 
nesses. 

A  party  is  estopped  by  his  deed.  He  is  not 
to  be  permitted  to  contradict  it;  so  far  as  the 
deed  is  intended  to  pass  a  right  or  to  be  the 
exclusive  evidence  of  a  contract,  it  concludes 
the  parties  to  it.  But  the  principle  goes  no 
further.  A  deed  is  not  conclusive  evidence  of 
everything  which  it  may  contain.  For  instance, 
it  is  not  the  only  evidence  of  the  date  of  its  ex- 
ecution, nor  is  its  omission  of  a  consideration 
conclusive  evidence  that  none  passed;  nor  is 
its  acknowledgment  of  a  particular  considera- 
tion an  objection  to  other  proof  of  other  and 
consistent  considerations.  And  by  analogy, 
the  acknowledgment  in  a  deed  that  the  con- 
474*]  sideration  *had  been  received,  is  not 
conclusive  of  the  fact.  This  is  but  a  fact. 
And  testing  it  by  the  reason  of  the  rule  which 
we  have  laid  down,  it  may  be  explained  or 
contradicted.  It  does  not  necessarily  and  un- 
deniably prove  the  fact  It  creates  no  right; 
it  extinguishes  none.  A  release  cannot  be  con- 
tradicted or  explained  by  parol,  because  it  ex- 
tinguishes a  pre-existing  right;  but  no  receipt 
can  have  the  effect  of  destroying,  per  se,  any 
subsisting  right — it  is  only  evidence  of  a  fact. 
The  payment  of  the  money  discharges  or  ex- 
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tinguishes  the  debt;  a  receipt  for  the  payment 
does  not  pay  the  debt,  it  is  only  evidence  that 
it  has  been  paid.  Not  so  of  a  written  release; 
it  is  not  only  evidence  of  the  extinguishment 
but  is  the  extinguisher  itself. 

The  acknowledgment  of  the  payment  of  the 
consideration  in  a  deed  is  a  fact  not  essential  U> 
the  conveyance.  It  is  immaterial  whether  the 
price  of  the  land  was  paid  or  not;  and  the  ad- 
mission of  its  payment  in  the  deed  is  generally 
merely  formal.  But  if  it  be  inserted  for  the 
purpose  of  attesting  the  fact  of  payment  (as  it 
seldom  if  ever  is,  in  this  country),  it  is  not  bet- 
ter evidence  than  a  sealed  receipt  on  a  separate 
paper  would  be;  and,  as  we  have  already  said, 
it  seems  to  us  that  it  would  not  be  as  good,  for 
obvious  reasons.  The  practice  of  inserting 
such  acknowledgments  in  deeds  is  very  com- 
mon, whether  the  consideration  had  been  paid 

or  not.  "For  and  in  consideration  of  $ ,  in 

band  paid,"  is  a  commonplace  phrase,  which 
may  be  found  in  deeds  generally;  and  it  is  sel- 
dom intended  as  evidence  of  payment,  or  for 
any  other  practical  purpose  except  to  show  the 
amount  of  consideration.  To  establish  the 
conclusiveness  of  such  loose  expressions,  there- 
fore, might  produce  extensive  injustice.  If  a 
note  had  been  given  for  the  consideration,  and 
afterwards,  without  payment,  a  deed  be  exe- 
cuted for  the  land,  with  the  commonplace 
phraseology  in  relation  to  the  price,  would 
this  be  conclusive  evidence  that  the  note  had 
been  paid  off  and  discharged?  Surely  not." 
See  Caldwells  v.  Harlem,  3  Mon..  349-351. 

*So  much  for  the  line  of  adjudica-  [*475 
tiou.  Looking  at  the  strong  and  overwhelm- 
ing balance  of  authority,  as  collectible  from 
the  decisions  of  the  American  courts,  the 
clause  in  question,  even  as  between  the  imme- 
diate parties,  comes  down  to  the  rank  of  prima 
facie  evidence,  except  for  the  purpose  of  giv- 
ing effect  to  the  operative  words  of  the  con- 
veyance. To  that  end  and  that  alone  is  it  con- 
clusive. Such  effect  I  have  no  doubt  has  long 
been  ascribed  to  it  by  conveyancers  and  deal- 
ers in  real  estate.  It  is  a  construction  which 
violates  no  rule  of  law,  but  harmonizes  with 
well  settled  principles,  and  should  be  steadily 
maintained  and  applied  whenever  the  ends  of 
substantial  justice  may  require  it.  Applying 
the  rule  to  the  case  at  bar.  even  M'Crea  him- 
self would  not  be  estopped,  by  his  hand  and 
seal  signed  to  this  receipt  of  consideration,  in 
an  action  of  covenant  against  him  upon  the 
deed.  It  is  but  a  common  receipt  of  so  much 
money  in  payment.  A  fortiori  ought  not  the 
other  party  to  the  deed  to  be  concluded  by  his 
mere  acceptance.  As  to  this  the  deed  is  not  the 
conclusive  measure  of  liability  upon  the  cov- 
enants in  the  deed.  A  part  of  the  iron  was  de- 
livered to  M'Crea  and  received  by  him  as  cash, 
or  for  the  purpose  of  being  changed  into  cash 
and  paid  over  to  the  State.  In  either  view  it 
becomes  so  much  money  in  his  hands  in  trust 
for  that  purpose.  A  violation  of  that  trust  en- 
titles Purmort  to  his  bill  in  equity,  or  the 
more  technical  remedy  of  an  action  for  money 
had  and  received.  Ainslie  v.  Wilson,  7  Cow., 
662,  667. 

Let  us  not  be  told  that  M'Crea  has  limited 
his  liability  even  in  form  to  an  action  upon  the 
covenants  in  his  deed.  I  agree  with  him  in  the 
argument  put  forward  by  his  answer  that  there 
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is  no  remedy  upon  those  covenants.  Purmort's 
title  is  sold  out  upon  an  incumbrance  created 
by  himself  cotemporaneously  with  the  deed, 
for  which  his  grantor  cannot  be  made  liable  on 
the  common  covenants.  Volenti  non  fitinjuria. 
Nor  if  there  were  a  remedy  could  Purmort  go 
into  a  Court  of  Chancery;  his  remedy  was  at 
law  exclusively.  But  the  obligation  here  is 
entirely  collateral;  it  springs  by  operation  of 
law  from  a  set  of  circumstances,  connected  to 
be  sure  with  the  deed  as  one  of  them,  and  the 
476*]  *direction  given  to  a  part  of  the  money 
which  was  said  to  be  inaccessible  through  the 
solemn  forms  in  which  it  had  been  shrouded. 
The  obligation  is  now  seen  to  be  something 
over  and  above  the  covenants.  In  one  case,  re- 
cently decided,  the  parties  had  entered  into 
sealed  covenants  which  implied  a  considera- 
tion, to  stand  seised  of  certain  lands  holden  by 
them  in  severally,  as  trustees  for  each  other  in 
certain  proportions;  yet  oral  evidence  was  re- 
ceived, as  between  two  of  the  parties  to  the 
deed,  showing  a  simultaneous  agreement  by 
the  defendant,  who  was  one  of  them,  to  pay 
over  as  a  part  of  the  consideration  a  sum  of 
money  due  by  the  plaintiff  to  a  third  person. 
Davenport  v.  Mason,  15  Mass.,  90.  Mr.  J. 
Wilde,  in  delivering  the  opinion  of  the  court, 
admitted  the  general  rule,  "that  parol  evidence 
is  inadmissible  to  contradict  or  vary  the  terms 
of  a  deed."  But  he  added:  "  Parol  evidence 
may  be  admitted  to  establish  an  independent 
fact,  or  to  prove  a  collateral  agreement  inci- 
dentally connected  with  the  stipulations  of  a 
deed  or  other  written  contract." 

But  it  is  said  that  the  Statute  of  Frauds  ap- 
plies, forbidding  parol  agreements  in  respect 
to  lands.  The  contrary  proposition  was  dis- 
tinctly held  in  Bowen  v.  Sell,  and  the  same 
thing  is  either  expressly  laid  down  or  essential- 
ly involved  in  all  the  decisions  of  a  kindred 
character. 

It  is  also  said  the  Statute  of  Limitations  ap- 
plies, more  than  six  years  having  elapsed  since 
M'Crea's  liability  accrued;  nay  nearly  twice 
that  time  before  the  bill  was  filed.  It  is  indeed 
true  that  Purmort's  remedy  is  barred  by  the 
statute,  if  that  has  not  been  waived  by  M'Crea. 
A  party  cannot  evade  the  legal  bar  to  his  ac- 
tion for  money  had  and  received  by  changing 
his  forum.  The  jurisdiction  of  chancery  be- 
ing concurrent  with  the  courts  of  law,  the 
statute  comes  in  proprio  vigore,  and  must  re- 
ceive the  same  construction  here,  and  can  be 
answered  by  no  other  disabilities  than  if  the 
remedy  had  been  sought  at  law.  Roosevelt  v. 
Mark,  6  Johns.  Ch.,  266;  Hamilton  v.  Shep- 
perd,  3  Murph.,  118;  Kane  v.  Bbodgood,  7 
Johns.  Ch.,  90, 111-128.  In  Murray  v.  Coster, 
20  Johns..  576,  585,  this  court  held,  according 
to  the  language  of  Spencer,  Oh.  J.,  "that 
477*]  where  *there  is  a  concurrent  jurisdic- 
tion in  the  courts  of  law  and  of  equity,  the 
rule  must  be  the  same,  and  the  Statute  of  Lim- 
itations may  be  pleaded  with  the  same  effect 
in  one  court  as  in  the  other."  Within  the  rule 
thus  laid  down,  Purmort  can  derive  no  benefit 
from  the  allegation  of  fraud  or  mistake  by 
which  he  may  have  been  prevented  from  as- 
serting his  claim  within  the  six  years.  Troup 
v.  Smith,  20  Johns.,  33.  But  he  seeks  to  an- 
swer M'Crea's  plea  of  the  statute  by  proving 
that  he  has  confessed  his  liability  within  six 
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years.  This  M'Crea  says  cannot  be  done  upon 
the  bill  filed  in  the  court  below.  At  law  it  is 
said  that  fact  must  have  been  replied;  and  on 
the  theory  of  chancery  pleading,  whereby  a 
bill  must  combine  the  two  characters  of  both 
declaration  and  replication,  the  defense  should 
have  been  anticipated,  and  the  matter  in  avoid- 
ance charged.  Admitting  that  to  be  so,  as  a 
general  rule,  see  Miller's  Heirs  v.  M'Intyre,  6 
Pet.,  61,  64,  it  has  no  application  to  this  case. 
It  is  perfectly  well  settled  that  a  special  repli- 
cation is  not  necessary  where  the  plaintiff  pro- 
ceeds at  law.  Per  Abbott,  Ch.  J.,  in  Murray 
v.  E.  1.  Co.,  5  Barn.  &  Aid.,  204,  215,  216; 
Soulden  v.  Van  Remselaer,  9  Wend.,  293,  295, 
297,  298,  and  cases  cited;  Dean  v.  Hewit,  5 
Wend.,  257;  Pinkerton  v.  Bailey,  8  Wend.,  600. 
The  admission  of  a  debt  is  available  to  take  it 
out  of  the  Statute  of  Limitations,  whether  that 
admission  be  express  or  tacit;  whether  made 
to  the  party  or  a  stranger;  and  it  may  be  im- 
plied from  the  conduct  of  the  party.  These 
propositions  are  all  clearly  established  by  the 
cases,  collected  in  a  late  English  treatise. 
Wilk.  Lim. ,  p.  61 ,  ch.  4.  But  there  is  no  doubt, 
as  contended  by  the  appellant's  counsel,  that 
the  admission  should  be  without  reserve;  and 
before  it  is  allowed,  the  mind  should  be  clearly 
satisfied  upon  the  evidence,  that  such  an  admis- 
sion has  been  made  but.  Having  premised  thus 
much,  we  come  to  the  inquiry  how  far  the  rules 
by  which  we  are  to  govern  ourselves  may  be 
satisfied  by  the  proofs  in  the  cause. 

[The  judge  here  again  adverted  to  the  proofs 
in  the  cause,  and  after  reviewing  the  testimo- 
ny came  to  the  conclusion  that  an  admission 
of  the  debt  within  six  years  of  the  time  of  the 
*filing  of  the  bill  was  clearly  proved.  [*478 
Upon  the  whole  case,  therefore,  he  was  in  fa- 
vor of  an  affirmance  of  the  decree  of  the  Chan- 
cellor.] 

Senators  Edwards  and  Maison  also  deliv- 
ered opinions  in  favor  of  an  affirmance  of  the 
decree. 

On  the  question  being  put — shall  this  decree 
be  reversed? — the  members  of  the  Court  pres- 
ent at  the  decision  unanimously  voted  in  the 
negative. 

Whereupon,  the  decree  was  affirmed. 

Affirming:— 5  Paige,  620. 

Contract  of  sale  of  lands—Signing  of, what  sufficient. 
Cited  in— 21  Wend.,  492 ;  11  Paige,  4lO ;  5  N.  Y.,  244 : 
42  N.  Y.,  524 :  64  N.  Y.,  364  (21  Am.  Rep.,  620) ;  14  How. 
Pr.,  333 ;  31  How.  Pr.,  41 ;  1  Abb.  N.  S.,  302 ;  41  Am. 
Rep.,  77  (12  Neb.,  545). 

Consideration  clause  in  deed— Parol  proof  in  expla- 
nation of.  Explained— 5  Barb.,  457,  458 ;  19  Barb.,  19. 

Cited  "in-1  Hill,  509,603;  2  Hill,  557,662;  4  Hill, 
647  :  2  Denio,  310,  340 ;  IN.  Y..  514  ;  26  N.  Y.,  380 ;  28 
N.  Y.,  537 ;  30  N.  Y.,  494 ;  42  N.  Y..  320  (1  Am.  Rep., 
524) ;  43  N.  Y.,  287  ;  67  N.  Y.,  321 ;  70  N.  Y.,  59  ;  84  N. 
Y.,  269 ;  5  Lans.,  493 ;  14  Hun.,  210.  213 ;  6  Barb.,  24 ;  7 
Barb.,  177  ;  lu  Barb.,  24;  11  Barb.,  193;  13  Barb.,  100  ; 
25  Barb.,  212 ;  47  Barb.,  219 ;  48  Barb.,  95  ;  61  Barb., 
302 ;  54  How.  Pr.,  425  ;  1  Sandf.,  62 ;  3  Sandf .,  276 ;  1 
Duer,  428;  5  Duer,  297;  2  Rob.,  620  ;  6  Rob.,  234;  1 
Daly,  470;  3  Bradf.,  15;  2  McLean,  414,  546;  98  Mass., 
599  ;  122  Mass.,  338  ;  23  Wis.,  523 ;  30  Cal.,  23,  24,  57  ;  36 
Cal.,  372  ;  23  Ind.,  595;  16  Minn.,  155;  20  Minn..  99  ;  62 
Mo.,  274  : 63  Mo-,  465 ;  23  Am.  Rep.,  398  (122  Mass.,  561). 

stat.  of  Lim.— Admission  of  debt  barred  by.  Cited 
in— 42  N.  Y.,  446  (1  Am.  Hep.,  550) ;  4  Barb.,  176;  15 
Barb.,  183 :  21  Barb.,  358 ;  32  Barb.,  143. 

Bill  in  equity— Decree  of  specific  performance.  Cit- 
ed in— 4  Hill,  350 : 3  Sandf .,  276;  7  Leg.  Obs.,  368;  59 
111.,  302 ;  40  Am.  Dec.,  287. 

Release— Debt  extinguished  by.  Cited  in— 36  Cal., 
372 ;  38  Cal.,  532,  537 ;  38  Mo.,  223. 

Also  cited  in— 38  Ind.,  538. 
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KA.UFFMA.N0.  COPOUS'  EXECUTORS. 

Practice — Error  from  Supreme  Court — Supple- 
mental Report  from  Referees. 

Where  the  Supreme  Court  have  refused  to  set  aside 
a  report  of  referees,  and  the  party  conceivmpr  him- 
self aggrieved  is  desirous  to  sue  out  a  writ  of  error, 
he  must  obtain  a  special  or  supplemental  report 
from  the  referees  in  the  nature  of  a  bill  of  exceptions 
or  special  verdict,  and  have  the  same  entered  upon 
the  record;  it  is  not  allowable  to  place  upon  the  rec- 
ord the  conflicting1  affidavits  of  the  parties  upon 
which  the  motion  was  heard  in  the  Supreme  Court, 
and  when  they  are  placed  upon  the  record,  it  seems 
the  writ  of  error  will  be  dismissed  unless  the  case  is 
so  clear  as  to  admit  of  no  doubt  as  to  the  correctness 
of  the  decisions  below. 

Citation— 2  R.  8.,  88,  384,  sec.  47. 

ERROR  from  the  Supreme  Court.  This  was 
a  proceeding  in  the  Supreme  Court  under 
the  statute  authorizing  a  reference  where  a 
claim  is  presented  against  the  estate  of  a  de- 
ceased person,  and  its  justice  is  doubted  by 
the  executor  or  administrator.  2  R.  S.,  88,  sec. 
36.  A  report  was  made  in  favor  of  the  execu- 
tors of  Mary  Copous.  Application  was  made 
by  Kauff  man  to  the  Supreme  Court  to  set  it 
aside,  alleging  various  irregularities  and  errors 
on  the  part  of  the  referees,  founded  on  an  affi- 
davit of  Kauffman,  accompanied  by  numerous 
accounts  current  and  other  documents  pro- 
duced on  the  hearing  of  the  application,  which 
was  resisted  on  affidavits  made  by  two  of  the 
referees  and  by  the  attorney  of  the  executors. 
The  Supreme  Court  confirmed  the  report  and 
rendered  judgment  accordingly,  making.how- 
479*]  ever,  an  *order  that  a  statement  of  the 
facts  of  the  case  should  be  drawn  up  and  in- 
corporated in  the  record,  so  that  Kauffman 
might  be  enabled  to  prosecute  a  writ  of  error. 
A  record  was  made  up,  in  which,  after  stating 
the  above  facts,  affidavits  and  documents  pro- 
duced on  the  motion  to  set  aside  the  report 
were  set  forth  verbatim,  which  the  record 
stated  both  parties  consented  should  be  re- 
garded as  the  statement  directed  by  the  rule 
of  court,  and  then  followed  a  judgment  in  the 
usual  form  for  the  amount  reported,  together 
with  costs.  Kauffman  sued  out  a  writ  of  er- 
ror. 

The  cause  was  submitted  to  this  court  on 
written  arguments,  and  after  advisement  an 
opinion  was  delivered  by  the  Chancellor  in  fa- 
vor of  an  affirmance  of  the  judgment  of  the 
Supreme  Court,  in  which  all  the  members  pres- 
ent (26  in  number)  concurred.  The  Cliancdlor 
held  that  there  was  no  irregularity  or  error  on 
the  part  of  the  referees.  The  only  part  of  the 
opinion  deemed  important  to  be  reported  is 
the  following: 

By  the  Chancellor.  The  judgment  which 
we  are  called  upon  to  review  by  this  writ  of 
error,  was  rendered  upon  the  report  of  refer- 
ees upon  a  submission  by  the  parties,  under 
the  36th  section  of  the  article  of  the  Revised 
Statutes  relative  to  the  duties  of  executors  and 
administrators  in  the  payment  of  debts  and 
legacies.  2  R.  S.,  88.  Though  in  form  a  refer- 
•ence  as  upon  a  claim  made  by  Kauffman  against 
the  estate  of  the  decedent,  it  was,  in  fact,  a 
proceeding  to  have  the  accounts  between  him 
and  the  estate  settled  in  a  summary  and  expe- 
ditious way,  without  theemploymentof  coun- 
sel or  the  expense  of  a  protracted  law  suit. 


The  statute  under  which  these  proceedings 
were  instituted  directs  that  they  shall  be  con- 
ducted in  all  respects  as  if  the  reference  had 
been  made  in  an  action  in  which  the  court 
might  by  law  direct  a  reference,  and  that  judg- 
ment may  be  entered  upon  the  report  of  the 
referees,  in  the  same  manner  as  in  ordinary 
suits.  There  is  no  doubt,  therefore,  as  to  the 
power  of  the  Supreme  Court  to  set  aside  the 
report  of  the  referees,  either  for  irregularity 
or  for  a  mistake  in  point  of  law,  or  because  it 
is  against  the  weight  of  evidence.  *But  [*48O 
this  court  is  authorized  to  reverse  the  decision 
of  the  Supreme  Court  only  for  some  error  in 
point  of  law, arising  from  the  facts  placed  upon 
the  record  of  the  court  below  in  the  form  of  a 
special  or  supplemental  report  of  the  referees 
in  the  nature  of  a  bill  of  exceptions  or  special 
verdict.  The  Revised  Statutes  evidently  con- 
template a  report  of  the  referees  upon  the  mat- 
ters of  fact,  in  reference  to  questions  of  law 
which  may  have  arisen  out  of  those  facts,  or 
as  to  the  admission  or  rejection  of  evidence,  as 
the  only  proper  mode  of  placing  such  ques- 
tions of  law  upon  the  record  for  the  purpose 
of  having  the  decision  of  the  court  below  re- 
viewed upon  a  writ  of  error.  The  47th  sec- 
tion of  the  article  of  the  Revised  Statutes  rela- 
tive to  consolidating  and  referring  causes,  2 
R.  S.,  384,  authorizes  the  court  in  which  the 
reference  is  pending  to  require  the  referees  to 
report  their  decision  in  admitting  or  rejecting 
any  witness,  in  allowing  or  overruling  any 
question  to  a  witness  or  the  answer  thereto, 
and  all  other  proceedings  by  them,  together 
with  the  testimony  before  them,  and  their 
reasons  for  allowing  or  disallowing  any  claim 
of  either  party.  The  object  of  this  provision 
was  to  have  authentic  evidence  upon  the  rec- 
ord as  to  the  several  questions,  intended  to  be 
discussed  upon  a  writ  of  error;  and  the  revis- 
ers, in  their  note  to  this  section,  repudiate  the 
idea  of  placing  upon  the  record  the  exparte  and 
conflicting  affidavits  of  the  parties  or  their 
counsel  as  the  proper  evidence  upon  which  to 
settle  the  law.  When  the  Supreme  Court, 
therefore,  gave  permission  to  the  plaintiff, 
Kauffman,  to  have  a  statement  of  the  facts 
drawn  up  and  incorporated  in  the  record  for 
the  purpose  of  enabling  him  to  bring  a  writ  of 
error  thereon,  he  should  have  had  the  facts 
prepared  in  the  form  of  a  special  report  from 
the  referees,  embracing  the  facts  sworn  to  by 
the  referees,  and  by  the  attorney  of  the  execu- 
tors, and  such  facts  stated  in  the  affidavit  of 
Kauffman  as  were  not  contradicted  by  the  ref- 
erees— rejecting  all  that  part  which  relates  to 
transactions  previous  to  the  reference,  as  im- 
proper; or  what  would  have  been  the  more 
correct  course,  his  counsel  should  have  asked 
the  court  to  direct  the  referees  to  make  a  spe- 
cial report  as  to  all  the  matters  stated  in  the  af- 
fidavits, *so  far  as  was  necessary  to  [*48 1 
raise  the  questions  of  law  which  were  properly 
to  be  discussed  upon  a  writ  of  error.  It  was  al- 
together irregular  for  the  attorney  for  the  ad- 
verse party  to  consent  to  place  this  incongru- 
ous and  confused  mass  of  matter  upon  the  rec- 
ord, as  a  compliance  with  the  order  of  the  Su- 
preme Court,  and  if  there  was  any  real  ques- 
tion as  to  the  merits  of  the  case,  or  any  doubt 
as  to  the  correctness  of  the  decision  of  the  ref- 
erees in  point  of  law,  I  should  be  disposed  to 
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dismiss  this  writ  of  error  without  costs  to  eith- 
er party,  and  give  to  the  plaintiff  in  error  per- 
mission to  apply  to  the  Supreme  Court  to  di- 
rect the  referees  to  make  a  special  report  of 
the  facts  out  of  which  the  questions  of  law  arise 
to  be  incorporated  into  the  record.  As,  how- 
ever, the  case  is  perfectly  free  of  doubt,  in  my 
mind,  both  as  to  law  and  fact,  we  shall  proba- 
bly save  much  trouble,  a.nd  prevent  expense  to 
the  parties  if  we  dispose  of  the  case  upon  its 
merits,  so  far  as  we  can  understand  it  from  the 
papers  before  us.  [The  Chancellor,  after  con- 
sidering the  several  questions  presented  in  the 
argument,  concluded  by  expressing  the  opin- 
ion that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed;  and  it  was  accordingly  af- 
firmed.] 

Cited  in-3  N.  Y.,  505. 


THE  FARMERS'  INSURANCE  AND  LOAN 
COMPANY 

v. 
SNYDER. 

Fire  Insurance — Slip,  Survey  or  Application, 
not  a  Warranty,  unless  so  Referred  to  as  to 
Show  such  Intention —  Warranty  a  Condition 
Preceden  t — Strict  Compliance,  Necessary — Rule 
as  to  Representations — Question  of  Fact  for  the 
Jury. 

The  slip,  survey,  or  application  for  insurance, 
though  referred  to  in  the  body  of  the  policy  as  more 
particularly  describing  the  building  containing  the 
goods  insured,  does  not  so  constitute  a  part  of  the 
policy  as  to  operate  as  a  warranty  ;  it  is  a  mere  rep- 
resentation, and  if  substantially  correct  the  policy 
is  valid,  although  one  of  the  conditions  attached  to 
the  policy  is,  that  if  the  assured  shall  make  any 
misrepresentation,  the  insurance  shall  be  void. 

It  seems  that  in  this  respect  there  is  a  difference 
between  marine  and  fire  policies. 

To  give  the  effect  of  a  warranty  to  a  slip  referred 
to  in  a  policy,  it  seems  it  should  be  referred  to  in 
such  a  manner  as  to  show  that  it  was  intended  by 
the  parties  that  it  should  have  such  effect. 

A  warranty  on  the  part  of  the  assured,  whether 
express  or  implied,  is  in  the  nature  of  a  condition 
precedent,  and  must  be  strictly  complied  with  or 
the  policy  is  void ;  not  so  as  to  a  representation,  in 
482*]  respect  to  which  the  rule  is  *that  the  policy  is 
valid  unless  the  representation  is  false  or  mistaken 
in  a  matter  material  to  the  risk. 

Whether  there  has  been  such  a  misrepresentation 
as  will  avoid  the  policy,  is  a  question  for  the  jury. 

Citation— 1  Doug.,  11,  n. 

TERROR  from  the  Supreme  Court.  This  was 
J-J  an  action  on  a  policy  of  insurance  against 
fire.  Snyder  was  insured  $4,000  on  his  stock 
of  merchandise,  consisting  of  dry  goods,  gro- 
ceries, and  such  goods  as  are  usually  kept  at  a 
country  store,  except  ardent  spirits,  "  con- 
tained in  the  stone  building  with  shingle  roof, 
occupied  by  himself  and  others,  situated  at, 
etc.,  more  particularly  described  in  applica- 
tion and  survey  furnished  by  himself,  filed  No. 
938  in  the  office  of  the  underwriters."  On  the 
trial  the  defendants,  on  the  call  of  the  plaintiff, 
produced  the  survey,  which  is  in  these  words: 
"  Survey  of  a  building  at,  etc.,  56  by  35  feet, 
built  of  stone,  shingle  roof,  one  story  high, gar- 
ret over  the  whole,  thick  stone  partition  run- 
ning lengthwise  through  the  building  to  the 
roof;  one  part  occupied  by  Mr.  Snyder,  the 
other  by  Charles  M'lnty  as  a  store  room."  The 
second  condition  attached  to  the  policy  is  in 
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these  words:  "If  any  person  insuring  any 
building  or  goods  in  this  office,  shall  make 
any  misrepresentation  or  concealment,  or,  etc., 
such  insurance  shall  be  void  and  of  no  effect." 
The  defendants  proved  that  the  stone  partition 
was  not  built  higher  than  the  chamber  or  gar- 
ret floor  (which  floor  rested  upon  the  partition 
wall),  that  the  side  walls  of  the  building  upon 
which  the  eaves  of  the  roof  rested  rose  five 
feet  above  the  chamber  or  garret  floor,  and' 
that  the  partition  wall  did  not  reach  the  roof  in 
any  part  of  it.  Snyder  occupied  as  a  dry -goods 
store  one  side  of  the  building;  the  apartment 
occupied  by  him  for  that  purpose,  extending 
the  whole  length  of  the  building  and  being 
about  18  feet  in  width;  and  he  also  occupied  a 
room  on  the  other  side  of  the  building  as  a 
grocery  store,  which  communicated  with  the 
dry-goods  store  by  a  passage  cut  through  the 
partition  wall.  When  the  proofs  were  closed, 
the  counsel  for  the  defendants  insisted  that  the 
plaintiff  was  not  entitled  to  recover  on  the 
ground  of  misrepresentation  as  to  the  building, 
and  prayed  the  judge  so  to  decide ;  and  also 
requested  him  to  decide  that  the  policy  and 
survey,  taken  *together,  constituted  a  [*483 
warranty  that  the  building  was  in  all  respects  as- 
it  was  described  in  the  survey,  and  that  such 
warranty  had  been  broken,  and  to  charge  the 
jury  accordingly;  which  several  application* 
were  overruled  by  the  judge,  and  the  counsel 
excepted.  The  judge  charged  the  jury  that 
the  survey  was  not  such  a  part  of  the  policy 
as  to  become  a  warranty,  and  that  the  misde- 
scription  of  the  building  in  regard  to  the  par- 
tition wall  was  not  in  itself,  in  law,  a  bar  to  the 
action ;  that  the  survey  was  to  be  considered 
as  a  representation  and  not  a  warranty,  and  it 
was  for  the  jury  to  determine  whether  there 
was  any  fraudulent  representation  or  conceal- 
ment, or  whether  the  risk  was  increased  by  the 
facts  and  circumstances  in  regard  to  which, 
the  building  was  misdescribed.  If  they  found 
for  the  plaintiff  on  those  points,  they  would 
allow  such  damages  as  the  evidence  warrant- 
ed, unless  they  should  find  that  the  building 
was  burned  by  the  fraud  of  the  plaintiff.  The 
defendants  excepted  to  the  charge,  and  the 
jury  found  a  verdict  for  the  plaintiff  for 
$3,452.  The  defendants  applied  to  the  Su- 
preme Court  for  a  new  trial,  which  was  re- 
fused, and  judgment  rendered  for  the  plaint- 
iff. See  the  opinion  delivered  in  the  Supreme 
Court,  13  Wend.,  92.  The  defendants  sued 
out  a  writ  of  error.  The  cause  here  was  ar- 
gued by, 

Mr.  B.  F.  Butler,  Atty-Oen.  of  the  U.  S., 
for  plaintiffs  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

Points  for  plaintiff  in  error. 
I.  The  motion  for  a  nonsuit  was  improperly 
overruled  for  the  following  reasons,  viz. :  1. 
It  appears  from  the  testimony  produced  on  the 
trial,  that  the  building  was  materially  differ- 
ent from  the  description  furnished  to  the  Co. 
by  the  plaintiff,  at  the  time  the  policy  was  is- 
sued, and  which  was  referred  to  in  the  policy. 
2.  That  the  policy  without  the  survey,  does 
not  set  forth  the  location  or  identity  of  the 
property  insured,  so  as  to  determine  whether 
it  had  been  burned  or  not;  and  that,  the  plaint- 
iff being  compelled  to  resort  to  the  survey  or 
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484*]  plan  furnished  *by  himself  to  the  Co., 
and  referred  to  in  the  policy  to  show  the  prop- 
erty insured,  it  thus  makes  a  part  of  the  policy 
to  the  same  extent  as  if  set  forth  in  the  policy 
at  large.  3.  That  the  judge  was  bound  to 
have  decided  that  the  policy  and  survey  con- 
stituted a  warranty  that  the  building  was  in 
all  respects  as  it  was  described  by  the  plaintiff 
in  the  survey  furnished  by  himself;  and  which 
warranty,  by  reason  of  the  variance  and  mis- 
description  of  the  premises,  had  not  been  ob- 
served, but  was  broken  on  the  part  of  the 
plaintiff;  by  reason  of  which  he  could  not  sus- 
tain the  action.  4.  That  this  cause  is  distin- 
guished from  the  cases  decided,  because,  in 
those  cases,  the  survey  was  not  made  by  the 
party  himself,  but  generally  by  the  agent  of 
the  Co. ;  and  when  the  property  insured  was 
specified  in  the  policy,  so  as  to  be  identified 
without  further  proof.  5.  That  the  plan  or 
description  of  the  premises  referred  to  in  the 
policy,  and  produced  by  the  plaintiff  at  the 
trial  as  a  part  of  his  testimony,  forms  part  of 
the  policy,  and  is  to  be  taken  or  considered  as 
a  part  thereof,  as  much  as  if  it  was  set  forth  at 
length  in  the  policy,and  constitutes  a  warranty 
that  the  premises  are  as  stated  in  the  plan  or 
description. 

II.  The  judge  should  have  charged  the  jury, 
and  directed  them,  if  they  found  the  building 
variant  from  the  description  in  the  survey,  that 
such  variance  was  a  breach  of  the  warranty  in 
the- policy,  and  that  in  such  case  they  were 
bound  to  find  for  the  defendants. 

III.  If  the  survey  is  not  to  be  considered  as 
a  warranty  and  forming  a  part  of  the  policy, 
then   it  is   a  representation  of  the  building 
which   appears  from  the  testimony  to  have 
been  false,  and  as  it  was  furnished  by  the 
plaintiff  himself,  by  the  second  condition  of 
the  policy  it  renders  the  policy  void,  although 
such  misrepresentation  would  not  increase  the 
rate  of  insurance.     In  this  particular  this  con- 
dition is  different  from  the  conditions  of  the 
policies  in  the  several  cases  decided  upon  that 
point. 

IV.  It  being  apparent  from  the  testimony, 
and  a  self-evident  proposition,  that  the  misde- 
scription  altered  or  varied  the  risk,  and  there 
being  no  conflicting  testimony  as  to  such  mis- 
description,  the  circuit  judge  should  for  that 
485*]  reason,  and  Considering  the  survey  as 
merely  a  representation,  have  decided  that  the 
jury  were  bound  to  find  for  the  defendants, 
and  that  the  policy  was  void  pursuant  to  the 
second  condition  of  the  policy,  or  else,  for  that 
reason,  should  have  nonsuited  the  plaintiff. 

V.  The  verdict  of  the  jury  is  contrary  to  the 
evidence  on  the  point  of  misdescription  and 
variance;  and  there  being  no  conflicting  evi- 
dence on  that  point  the  jury  should  have  found 
that   fact  in   favor  of  the  defendants,  even 
under  the  rule  laid  down  by  the  circuit  judge. 

VI.  The  defendants  are  entitled  to  a  new 
trial  for  the  misdirection  of  the  judge,  and  be- 
cause the  verdict  was  contrary  to  evidence  as 
to  the  misdescription. 

Points  for  defendant  in  error. 
I.  The  survey  delivered  by  the  defendant  in 
error  to  the  plaintiffs  in  error  before  the  policy 
was  executed,  was  intended  to  be  and  is  a  mere 
representation  descriptive  of  the  building  con- 
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taining  the  goods  to  be  insured.     Pawson  v. 

Watson,  Cowp.,  785;  Pawiton  v.  Ewer,  Pawson 
v.  Snell,  Doug.,  11,  n.  3;  Ins.  Co.  v.  Cotheul, 
7  Wend.,  72;  Delonguemare  v.  Ins.  Co.,  2  Hall, 
S.  C.,  589.  A  survey  may  be  regarded  in  the 
light  of  an  answer  of  the  insured,  at  the  time 
of  his  application  for  insurance,  to  a  question 
put  by  the  insurer  relative  to  the  condition  and 
situation  of  the  property  on  which  the  insur- 
ance is  requested,  preliminary  to  the  consum- 
mation of  the  written  contract,  and  unless  in- 
corporated into  the  contract  either  in  terms  or 
in  substance,  it  cannot  per  se  form  a  part  of  it. 

Vandenoort  v.  Smith,  2  Cai.,  155.  It  was  de- 
livered to  and  always  held  by  the  insurers,  but 
even  if  it  had  been  wrapt  up  in  the  policy 
when  executed,  orwafered  to  it,  it  would  have 
retained  its  original  nature — a  bare  representa- 
tion. Pawson  v.  Barnevelt,  Size  v.  Fletcher 
Doug.,  12,  13,  n.  4. 

II.  To  constitute  the  survey  or  any  part  of 
it  a  warranty,  it  must  be  incorporated  in  the 
policy  of  insurance.  The  policy  itself  is  the  only 
legal  evidence  of  the  agreement  *be    [*486 
tween  the  parties;  and  whatever  portion  of  the 
negotiations  or  representations  between  the  in- 
surer and  the  insured  is  not  embraced  in  the 
policy  of  insurance  itself,  by  an  insertion  in 
the  body  of  the  policy,  or  by  being  written  on 
the  margin  transversely  or  otherwise,  or  intro- 
duced in  some  other  mode  on  the  face  of  the 
policy  so  as  to  form,  by  the  manifest  consent 
of  the  parties,  an  essential  part  of  the  agree- 
ment, cannot  legally  be  considered  a  condition 
precedent,  or  a  warranty.     Bean  v.  Stupart, 
Doug.,  11  ;  Kenyan  v.  Berthon,  Id.,  11,  n.  4. 
De  Hahn  v.  Hartley,  1  T.  R.,  343;   Vandertoort 
v.  Smith,  2  Cai.,  155;  Harris  v.  Eagle  Fire  Co., 
5  Johns.,  368;  6  Wend. .  488; Ins.  Co.  v.  Cotheal, 
7  Id.,  72;  Dow  v.  Whetten,  8  Id..  160;  CaUaghan 
v.  Ins.  Co.,  1  Edw.,  Ch.,64.     Delonguemare  v. 
Ins.  Co.,  2  Hall,  S.  C.,  589;  Mellen  v.  Ins.  Co., 
1  Id.,  452;  Marsh.,  349,  451;  13  Mass.,  96. 

III.  The  distinction  between  a  warranty  and 
a  representation  has  been  clearly  taken,  uni- 
formly sustained, and  is  thoroughly  established. 
A  warranty  is  of  the  essence  of  the  contract  of 
insurance,  in  itself  absolutely  decisive  of  the 
rights  of  the  parties,  and  must  be  literally  ful- 
filled; a  representation  is  collateral  to  the  con- 
tract, and  its  controlling  power  in  the  deter- 
mination of  the  rights  of  the  parties  is  governed 
by  the  circumstances  of  fraud,  materiality  to 
the  risk  and  other  considerations,  and  is  an- 
swered by  a  substantial  performance.  De  Hahn 
v.  Hartley,  IT.    R.,   343;  6   Wend.,   48«;  6 
Cow.,  673. 

IV.  The  reference  in  the  policy  to  the  sur- 
vey cannot  give  it  any  other  or  greater  efficacy 
in  its  legal  operation  than  is  inherent  in  it  as  a 
simple  representation.     7  Wend.,  72;  2  Hall 
8.  C.,  589.    It  does  not  in  any  view,  either 
actually  or  virtually,  incorporate  the  survey 
into  the  policy  so  as  to  convert  it  in  its  legal 
consequences  from  a  representation  to  a  war- 
ranty.    Such  a  construction  would  be  subver- 
sive of  the  intention  of  the  parties  as  evinced 
by  the  insurers  in  incorporating  so  much  of  the 
survey  into  the  policy  as  they  deemed  material 
to  be  warranted,  *and  by  the  assured  [*487 
in  assuming  to  fulfill  what  was  thus  inserted 
in  the  contract,  by  a  literal  compliance.     The 
very  language  of  the  reference  indicates  that 
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its  only  object  was,  to  identify  the  building 
with  greater  facility  and  positive  certainty,  if 
that  purpose  should  become  necessary.  A  ref- 
erence in  a  principal  contract  to  a  collateral 
paper  does  not  make  the  paper  thus  referred 
to  a  part  of  the  main  agreement,  unless  there 
be  an  express  provision  coupled  with  the  ref- 
erence that  such  shall  be  its  effect,  as  in  the 
case  of  printed  proposals  annexed  to  and  al- 
ways accompanying  the  policy  of  insurance. 
1  H.  Bl.,  254;  2  Id.,  574  ;  6  T.  R.,  700,  716  ; 
Phil,  ins.,  124 ;  1  Marsh.,  350;  6  Wend.,  488 ; 
6  Cow.,  673. 

V.  That  the  survey  was  procured  and  fur- 
nished by  the  defendant  in  error  cannot  vary 
its  legitimate  operation.  The  insurers  required 
no  other  survey — they  did  not  cause  any  other 
to  be  made,  but  adopted  the  one  delivered  to 
them  as  satisfactory  evidence  of  the  risk  to  be, 
encountered  and  of  the  amount  of  premium  to 
be  charged.    It  was  mutually  adopted  by  the 
parties  as  the  basis  of  their  agreement,  and  the 
insurers  cannot  now,  when  required  to  comply 
with  their  contract,  be  permitted  upon  any 
ground  to  attach  to  that  survey  consequences 
more  injurious  to  the  defendant  in  error  than 
it  was  contemplated  to  produce  when  the  in- 
surance was  effected. 

VI.  The  description  of  the  building  as  con- 
tained in  the  policy  and,  therefore,  warranted, 
was  fully  sustained. 

VII.  There  was  an  equitable,    substantial 
compliance  with  the  representation.     Cowp., 
785  ;  1  Ryan  &  M.,  92,  4th  ed.,  590  ;  2  K  Y., 
T.  R.,  222.     The  fact  misrepresented  was  not 
material  to  the  risk;  the  knowledge  of  the  true 
state  of  the  stone  partition  could  not  have  en- 
hanced the  premium,  and  there  is  no  proof  in 
the  case  that  the  fire  originated  in  that  part  of 
the  building  which  would  have  been  affected 
in  any  manner,  had  the  partition  rose  to  the 
roof. 

VIII.  A  misrepresentation  to  affect  the  right 
of  recovery,  though  it  be  fraudulent  must  also 
be  material  to  the  risk.     McDowall  v.  Fraser, 
Doug.,  260;  5  Taunt.,  430;  1  Pet.,  188;  2  Id., 
488*]  25;  5  Cr.,  100;  Hughes,  501;  Park,  *648; 
9  Barn.  &  C.,  693;  4  Mass.,  330  ;  2  Cai.,  25. 
It  is  not  pretended  that  the  defendant  in  error 
knew  the  actual  state  of  the  partition,  and  the 
surveyor  swears  that  he  was  ignorant  of  all 
fraud.     In  the  absence  of  proof  of  knowledge 
by  the  defendant  in  error,  of  the  height  of  the 
partition,  a  fraudulent  concealment  cannot  be 
imputed  to  him. 

IX.  Whether  a  representation  be  false  or 
fraudulent,   and  if  false  and  fraudulent,  be 
material  or  immaterial  to  the  risk,  is  a  ques- 
tion solely  and  exclusively  for  the  considera- 
tion of  a  jury.     Park,  Ins.,  273,  274;  4  Bos.  & 
P.,  151  ;  13  East,  47  ;  Linderman  v.  Desborough, 
8  B.  &  C.,  586  ;  Harrat  v.    Wise,  9  B.  &  C., 
712;  12  Johns.,  513. 

The  jury  having  passed  upon  this  question, 
under  a  proper  charge  from  the  court,  and 
having  found  that  the  misrepresentation,  as 
evidenced  between  the  proof  and  the  survey, 
was  not  material  to  the  risk,  it  cannot  admit  of 
further  controversy,  and  whether  the  finding 
of  the  jury  upon  the  evidence  was  right  or 
wrong,  cannot  be  questioned  upon  a  bill  of  ex- 
ceptions. 

The  following  opinion  was  delivered: 
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By  the  Chancellor.  The  principle  is  well 
settled  that  every  warranty  on  the  part  of  the 
assured,  whether  express  or  implied,  is  in  the 
nature  of  a  condition  precedent  to  the  payment 
of  the  loss,  and  must  be  strictly  complied  with, 
or  the  policy  is  void.  In  this  respect  there  is 
a  material  difference  between  a  warranty  and 
a  representation;  which  latter  is  a  matter  of 
collateral  information  or  intelligence  relative 
to  the  subject  and  nature  of  the  risk  to  be  as- 
sumed, which,  in  itself,  must  have  been  cal- 
culated to  increase  the  responsibility  of  the 
underwriter,  or  to  have  induced  him  to  assume 
the  risk  for  a  smaller  premium  than  he  would 
otherwise  have  required.  In  other  words,  it 
must  be  a  misrepresentation  of  a  matter  ma- 
terial to  the  risk,  either  designed  or  otherwise. 
This  is  the  legal  and  commercial  meaning  of 
the  term  "  misrepresentation,"  as  used  in  the 
second  condition  annexed  to  the  policy  in  this 
case:  which  declares  that  if  any  person  insur- 
ing a  building  or  goods  in  the  office  *of  [*489 
the  Co.  shall  make  any  misrepresentation  or 
concealment,  or  if  after  the  expiration  of  the 
policy  and  before  the  renewal  thereof  the  risk 
shall  be  increased  by  any  means  within  the 
control  of  the  assured,  or  if  such  buildings  or 
premises  shall  be  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  the  insurance  shall  be  void. 
The  question  was,  therefore,  properly  sub- 
mitted to  the  jury  to  decide, as  a  matter  of  fact, 
whether  there  was  a  fraudulent  misrepresenta- 
tion or  concealment  in  the  survey,  or  an  in- 
crease of  the  risk  or  hazard  by  the  facts  and 
circumstances  in  which  the  building  varied 
from  the  description  in  the  survey.  I  do  not 
understand  the  survey  on  its  face  as  calculated 
to  convey  to  the  underwriters  the  impression 
that  the  stone  partition  extended  up  through 
the  garret  to  the  highest  point  of  the  roof,  so 
as  to  divide  the  garret,  as  well  as  the  other 
part  of  the  building,  into  two  distinct  and  sep- 
arate apartments — as  that  would  be  not  only 
a  very  unusual  way  of  building,  but  would  be 
inconsistent  with  another  specification  in  the 
survey,  to  wit:  that  there  was  a  garret  extend- 
ing over  the  whole  building.  This  part  of  the 
description  certainly  could  not  have  been  in- 
tended to  convey  to  the  underwriters  the  in- 
formation that  a  one-story  building  with  a  roof 
of  shingles  had  a  vacant  space  between  the  ceil- 
ing of  the  rooms  below  and  the  roof,  as  that 
was  a  fact  that  must  be  known  to  every  body 
who  ever  saw  a  building  with  a  shingled  roof; 
but  this  description  was  intended  to  convey  to 
the  insurers  the  information  that  there  was  a 
room  usually  called  a  garret,  and  capable  of 
being  occupied  as  such,  over  the  whole  of  the 
one  story  building  of  56  feet  by  35.  The  only 
error  in  the  description,  therefore,  was  in  in- 
ducing the  underwriters  to  suppose  that  the 
wall  which  ran  lengthwise  through  the  build- 
ing and  as  high  up  as  the  garret  floor,  was  also 
as  high  as  the  roof  or  eaves  of  the  building; 
that  is,  that  the  top  of  the  walls,  or  the  plates 
upon  which  the  lower  part  of  the  roof  rested, 
were  on  a  level  with  the  garret  floor,  and  with 
the  top  of  the  stone  partition  on  which  it  also 
rested.  In  this  there  was  undoubtedly  a  mis- 
representation, or  rather  a  mistaken  descrip- 
tion; *as  the  walls  or  plates  upon  which  [*49O 
the  lower  part  of  the  roof  rested  were  several 
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feet  above  the  garret  floor  and  partition  wall. 
But  I  cannot  see  how  that  mistake  of  the  sur- 
veyor, which  is  accounted  for  by  him  from  the 
circumstance  that  he  did  not  go  above  the  gar- 
ret floor  to  look,  there  being  some  temporary 
difficulty  which  prevented  him  from  doing  so, 
could  have  altered  the  risk  assumed  by  these 
underwriters,  to  their  prejudice.  Neither  do 
I  believe, in  point  of  fact,  that  the  circumstance 
of  the  partition  wall,  and  the  garret  floor  which 
rested  upon  it,  being  a  few  feet  lower  than  the 
roof,  would  ever  have  induced  any  underwriter 
to  decline  the  risk  or  to  have  increased  the 
premium  upon  the  policy.  It  is  a  well  known 
fact,  and  which  also  appears  from  the  pro- 
posals annexed  to  this  policy,  that  fire  insur- 
ance companies  in  this  State  make  a  general 
classification  of  hazards  in  reference  to  the 
materials  and  construction  of  the  buildings  in- 
sured, or  in  which  the  subject-matter  of  the 
insurance  is  deposited  or  kept,  and  in  reference 
to  their  location  and  the  manner  in  which  they 
are  occupied;  and  that  their  rates  of  premium 
are  usually  regulated  accordingly.  A  false  or 
mistaken  representation,  therefore, from  which 
the  underwriters  might  be  induced  to  suppose 
the  risk  belonged  to  a  lower  instead  of  a  higher 
class  of  hazard,  would,  if  caused  by  the  fraud 
or  even  mistake  of  the  assured  or  his  agent, 
be  sufficient  to  avoid  the  policy;  but  in  refer- 
ence to  all  matters  of  minor  importance,  such 
as  whether  the  building  is  a  few  feet  more  or 
less  from  an  adjacent  building,  or  whether  the 
rooms,  partitions,  stair-cases,  etc.,  are  precisely 
as  stated  by  the  party  insured,  it  must  always 
be  a  mere  question  of  fact  to  be  determined  by 
the  jury  whether  the  misrepresentation  was 
fraudulent  or  materially  varied  the  nature  of 
the  risk,  to  the  prejudice  of  the  insurer;  unless 
the  underwriter  thinks  proper  to  put  it  in  the 
shape  of  a  warranty,  and  thus  make  it  a  part 
of  the  contract  that  the  assured  shall  not  be 
paid  his  loss  if  there  is  any,  even  an  unessen- 
tial variance  from  the  description  of  the  prop- 
erty or  its  location  as  to  other  contiguous  build- 
ings, etc.  In  the  present  case  the  verdict  of 
the  jury  upon  the  questions  submitted  to  them 
by  the  judge  was  warranted  by  the  evidence, 
491*]  *and  established  the  fact  that  there 
was  no  fraud,  misrepresentation  or  conceal- 
ment which  ought  to  avoid  the  policy  either 
upon  the  general  principles  of  law  relative  to 
misrepresentation  or  concealment,  or  by  the 
terms  of  the  second  condition  of  the  proposals 
referred  to  in  the  body  of  the  contract;  which 
second  condition,  in  this  respect,  is  only  an 
embodying  of  the  settled  principle  of  law  on 
the  subject  of  misrepresentation  and  conceal- 
ment in  the  conditions  upon  which  the  insur- 
ances of  the  Co.  are  to  be  made.  Where  the 
representation  is  material,  it  must  be  substan- 
tially correct,  although  it  need  not  be  literally 
and  mathematically  accurate  in  every  particu- 
lar. If  there  is  a  misrepresentation  in  relation 
to  an  immaterial  matter,  it  does  not  affect  the 
validity  of  the  contract,  especially  where,  as 
in  this  case,  it  was  made  by  mistake  and  with- 
out any  intention  to  deceive  or  defraud  the  un- 
derwriters. Such  being  the  construction  which 
this  Co.  undoubtedly  intended  should  be  put 
upon  this  clause  in  the  conditions  annexed  to 
the  policy,  this  part  of  the  conditions  of  their 
proposals  for  insurance  was  perfectly  right 
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and  proper  on  the  part  of  the  Co.  (although 
the  law  itself  weuldnave  protected  their  rights 
to  the  same  extent),  as  this  condition  was  cal- 
culated to  put  the  person  applying  for  insur- 
ance upon  his  guard  in  relation  to  any  repre- 
sentations which  he  might  make,  so  that  he 
might  be  careful  to  have  them  substantially 
correct.  But  if  the  Co.  had  expected  and  in- 
tended that  a  construction  would  be  put  upon 
this  clause  of  the  condition  which  should  ren- 
der the  policy  void  if  the  assured,  who  resided 
out  of  the  city,  happened  to  make  a  mistaken 
representation  in  reference  to  the  situation  of 
the  property  intended  to  be  insured  in  any  un- 
important particular,  although  it  did  not  ma- 
terially vary  the  risk,  the  clause  would  operate 
as  a  fraud  upon  the  assured;  as  the  officers  of 
the  Corporation  must  have  known  that  not 
one  survey  in  ten  from  the  country  would  have 
been  literally  and  mathematically  accurate  in 
every  respect. 

•  Having  disposed  of  this  part  of  the  case,  it 
remains  for  me  to  consider  the  question  wheth- 
er the  reference  to  the  survey  in  the  body  of 
this  policy,  and  which,  I  believe,  is  usually  re- 
ferred *to  in  fire  policies  in  the  same  [*492 
way,  is  to  have  the  same  effect  as  a  warranty 
contained  in  a  marine  insurance,  so  as  to  ren- 
der the  policy  void  if  the  description  in  the  sur- 
vey is  not  perfectly  accurate  in  every  particu- 
lar ;  or  whether  the  survey  thus  referred  to 
ought  to  be  considered  as  a  representation  or 
description  of  the  property  insured,  or  of  the 
building  in  which  it  is  deposited  or  kept,  and 
binding  upon  the  assured  as  a  representation 
if  furnished  by  him  or  his  agent,  and  not  by 
the  agent  of  the  Co.  A  marine  policy  is  anom- 
alous in  form,  though  in  other  respects  it  is  to 
receive  the  same  construction  as  other  contracts. 
Hence  it  has  been  correctly  held  that  a  stipu- 
lation, or  clause  or  memorandum, as  it  is  some- 
times called,  although  written  in  the  margin, 
on  the  back,  or  on  any  other  part  of  the  same 
paper,  if  made  before  or  at  the  time  of  the  un- 
derwriting of  the  policy, and  intended  as  apart 
thereof,  is  considered  as  a  part  of  the  contract 
itself  in  the  same  manner  as  if  it  had  been  in- 
serted in  its  proper  place,  in  the  form  of  a  stip- 
ulation or  agreement,  in  the  body  of  the  poli- 
cy. This  accounts  for  the  different  decisions 
of  Ld. Mansfield  in  the  cases  of  Bean  v.Stupart, 
1  Doug.,  11,  and  Kenyan  v.  Berthon,  referred 
to  in  a  note  to  the  last  case,  in  both  of  which 
he  held  stipulations  written  upon  the  policy  it- 
self as  strict  warranties,  and  in  the  cases  of 
Pawson  v.  Barnevell  and  Bize  v.  Fletcher,  re- 
ferred to  in  the  same  note;  in  the  first  of  which 
he  held  that  a  written  memorandum  inclosed 
in  the  policy,  and  shown  to  the  underwriter  at 
the  time  of  his  signature,  was  not  a  strict  war- 
ranty, tut  a  representation  merely  ;  and  in  the 
last  he  held  the  same  as  to  a  memorandum, 
upon  a  separate  piece  of  paper,  but  which  was 
actually  attached  to  the  policy  by  a  wafer  at 
the  time  the  policy  was  underwritten.  I  have 
no  doubt  that  it  is  perfectly  competent  for  the 
underwriter,  by  the  insertion  of  a  stipulation 
to  that  effect  in  the  policy  itself,  to  give  to  a 
statement  of  facts  contained  in  a  separate  pa- 
per or  instrument,  sufficiently  referred  to  and 
identified, all  the  effect  of  an  express  warranty 
inserted  in  the  body  of  the  policy.  But  in  the 
anomalous  and  informal  instrument  called  a 
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marine  policy,  many  things  have  been  con- 
493*]  strued  *into.express  wdtranties, which, 
if  found  in  other  contracts,  would  be  perfectly 
unintelligible,  or  would  be  considered  as  im- 
material matters;  and  the  cases  above  referred 
to  show  that  the  principle  of  converting  every- 
thing contained  in  a  policy  into  an  express 
warranty, although  there  is  nothing  in  the  form 
of  the  memorandum  itself  to  show  that  such 
was  the  intention  of  the  parties  to  the  contract, 
is  not  to  be  extended  to  any  memorandum  or 
paper  writing  not  contained  in  the  policy  itself, 
or  written  upon  the  same  paper  with  the  poli- 
cy so  as  to  be  considered  as  contained  therein. 
This  I  take  to  be  the  settled  law  at  this  time  in 
relation  to  marine  insurances  ;  but  I  confess  I 
have  doubts  whether  the  principle  of  constru- 
ing every  matter  of  mere  description  contained 
in  the  body  of  the  policy,  although  not  mate- 
rial to  the  risk,  into  an  express  warranty  which 
is  to  be  literally  complied  with,  should  be  ap- 
plied with  the  same  strictness  to  fire  policies, 
where  the  misdescription  is  most  generally  the 
mistake  of  the  underwriter's  own  surveyor.  In 
the  present  case,  however,  even  if  we  test  the 
construction  of  this  policy  by  these  settled 
principles  of  marine  insurance  law,  it  will  be 
found  that  there  is  no  misdescription  of  the 
building  in  the  policy  itself,  or  in  any  stipula- 
tion, clause  or  memorandum  written  or  print- 
ed on  the  same  paper  therewith.  Neither  is  the 
survey,  furnished  by  the  assured,  referred  to 
in  this  policy  in  such  a  manner  as  to  show 
clearly  that  the  assured  was  to  be  considered 
as  warranting  that  everything  contained  in  that 
survey  was  literally  and  mathematically  cor 
rect;  and  as  there  was  neither  a  warranty,  or  a 
misrepresentation  material  to  the  risk  assumed 
by  the  underwriters,  they  were  properly  charge- 
able with  the  loss.  The  judgment  should, there- 
fore, be  affirmed. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
Court  present,  23  in  number,  voted  in  the  neg- 
ative. 

Whereupon,  the  judgmeat  of  the  Supreme 
Court  was  affirmed. 

Affirming— 13  Wend.,  92. 

Slip  or  application  for  insurance— Is  a  representa- 
tion. Commented  on— 25  Barb.,  504. 

Cited  in— 2  Denio,  78;  18  N.  Y.,  378: 17  Barb.,  114. 

Warranty  and  representation.  Cited  in— 5  Hill, 
190;  2  Denio,  81;  50  N.  Y.,  48;  38  Barb.,  571;  66  Barb., 
479;  34  N.  J.  L.,  248;  14  Am.  Rep.,  10  (59  111.,  127). 

Collateral  uniting  or  statement— When  part  of 
policy.  Cited  in— 23  N.  Y.,  520 :  50  N.  Y.,  48 ;  40  Am. 
Dec.,  346;  14  Am.  Rep.,  10  (59  111.,  127). 


494*]  *TAYLOR  v.  TILLOTSON.    . 

Sales — Return  of  Chattel,  under  Option,  to  Vend- 
or—  When  Action  Lies  for  Injury  done  to  It 
while  in  Hands  of  Purchaser — Title. 

Where  a  contract  is  entered  into  for  the  sale  of  a 
chattel,  the  price  paid,  and  the  article  delivered  to 
thu  purchaser,  with  the  right  to  return  it  to  the 
vendor  within  a  stipulated  time,  provided  the  pur- 
chaser does  not  in  any  way  injure  it  whilst  in  his 
possession.and  the  property  is  returned  to  the  vend- 
or, who  accepts  it  and  repays  the  price— an  action 
lies  against  the  purchaser,  if  he  has  been  guilty  of  a 
misrepresentation  or  fraudulent  concealment  in 
respect  to  an  injury  done  to  the  property  whilst  in 
hisjpossession. 
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To  subject  the  purchaser  to  an  action  in  such  case, 
it  is  not  necessary  to  show  that  the  injury  was  in- 
tentional or  was  occasioned  by  gross  negligence. 

It  seems  that  the  title  to  the  property  is  vested  in 
the  purchaser  during  the  time  in  which  the  option 
to  return  may  be  exercised,  subject  to  be  devested 
by  its  return;  and  that  duriuar  such  time  it  is  at  the 
risk  of  the  purchaser  as  well  in  respect  to  a  partial 
injury  as  to  a  total  loss  or  destruction. 

Citations— 3  Johns.,  170 ;  Domat.  b.  1,  tit.  2,  sec.  7, 
art.  6, 11, 13;  1  Bell.  Com.,  239;  2  Ham.  Hedaya,  b.  16, 
ch.  2,  p.  384. 

TERROR  from  the  Supreme  Court.  Taylor 
J-J  entered  into  a  contract  with  Tillotson  for 
the  purchase  of  a  horse,  the  terms  of  which 
were  set  set  forth  in  a  writing  in  these  word  : 
"Received  of  E.Taylor  ninety  dollars  for  a  six- 
year  old  sorrel  horse.  Taylor  is  to  have  him 
pricked  by  H.  C.  Plainer  at  my  risk  and  at  his 
expense,  and  he  has  three  weeks  from  this  day 
to  return  the  horse  to  my  house  if  he  does  not 
like  him,  provided  he  does  not  in  any  way  in- 
"jure  the  horse  ;  if  he  is  returned  as  above,  I 
hereby  promise  to  pay  back  to  Taylor  the 
ninety  dollars."  -A  few  days  after  the  date  of 
this  contract,  Taylor  drove  the  horse  in  a  one- 
horse  wagon, and  in  descending  a  hill  the  horse 
ran  away.  The  wagon  was  upset,  and  Taylor 
and  his  wife  were  thrown  out  and  badly  in- 
jured. Taylor  applied  to  Tillotson  to  take  back 
the  horse,who  took  him  back  and  repaid  Tay- 
lor the  $90.  A  month  afterwards  Tillotson 
commenced  a  suit  against  Taylor  in  a  justice's 
court,  and  declared  against  him  in  case  for  a 
misrepresentation  or  concealment  in  relation 
to  the  misadventure.  Taylor  pleaded  the  gen- 
eral issue.  The  justice  rendered  judgment  in 
favor  of  the  plaintiff  for  $45  damages.  The 
defendant  appealed  to  the  Otsego  C.  P., where 
the  cause  was  tried  on  the  pleadings  in  the 
court  below.  On  the  trial  of  *the  cause  [*495 
it  was  proved  that  at  the  time  when  the  plaint- 
iff agreed  to  take  back  the  horse,  the  defend- 
ant, in  giving  an  account  of  the  misadventure, 
stated  that,  in  going  down  a  hill,  and  passing 
a  water  course,  one  of  the  traces  got  loose  and 
the  thills  fell  down  ;  that  he  turned  the  horse 
out  of  the  road  to  prevent  the  wagon  running 
upon  him;  that  the  wagon  then  turned  over, 
and  he  and  his  wife  were  thown  out  ;  that  the 
horse  did  not  run,  that  he  walked  or  trotted 
about  five  rods,  and  was  in  no  way  frightened 
or  injured.  The  plaintiff  said  he  would  take 
the  horse  back  if  he  was  as  good  as  he  was  be- 
fore, but  if  he  was  not  as  good,  the  defendant 
must  make  him  as  good — to  which  the  defend- 
ant answered  that  if  what  he  had  told  him  was 
not  true,  he  might  have  both  the  horse  and  the 
$90.  The  plaintiff  proved  that  the  defendant 
had  stated  that  the  cause  of  the  accident  was 
that  the  whiffletree  gave  way.  and  let  the  wag- 
on on  to  the  horse's  heels,  who  then  ran  away 
down  the  hill,  where  the  wagon  was  upset, and 
the  horse  then  turned  round  and  ran  up  the 
hill  20  or  30  rods,  where  he  stopped  of  his  own 
accord.  It  was  proved  that,  previous  to  the 
time  of  the  contract,  the  horse  was  gentle,  and 
that  since  the  accident  he  was  restive,  easily 
frightened,  and  showed  a  disposition  to  run 
away  ;  and  the  plaintiff  also  proved  that  the 
fact  of  a  horse  having  once  run  away,  materi- 
ally lessened  his  value  in  market.  The  plaint- 
iff having  rested,  the  defendant  applied  for  a 
nonsuit  on  the  grounds:  1.  That  this  was  a  case 
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of  bailment  in  which  there  could  be  no  recov- 
ery against  the  defendant  unless  negligence  on 
his  part  was  shown.  2.  That  if  not  a  bailment, 
it  was  a  conditional  sale,  and  in  such  case  the 
plaintiff  cannot  recover  without  showing  neg 
ligence  on  the  part  of  the  defendant.  3.  That 
the  plaintiff  cannot  recover  on  the  agreement 
that  the  plaintiff  might  keep  both  the  horse 
•and  the  money  if  what  the  defendant  told  him 
was  not  true,  as  it  was  a  nudum  paetum.  The 
nonsuit  was  refused,  the  court  ruling  that  if 
the  jury  believed  that  the  contract  was  varied 
in  the  terms  on  which  the  horse  was  taken 
back,  and  that  the  defendant  was  guilty  of 
fraud  to  induce  the  plaintiff  to  vary  the  con- 
tract, that  then  the  defendant  was  liable,  and 
496*]  in  such  case  it  was  immaterial  *what 
was  the  original  contract.  The  defendant  ex- 
cepted  to  this  decision,  and  called  a  witness, 
who  proved  that  the  wagon  and  harness  used 
at  the  time  of  the  accident  were  substantial  and 
good,  and  had  not  been  much  used.  He  also 
called  various  witnesses,  who  gave  it  as  their 
opinion  that  the  circumstance  of  a  horse  hav- 
ing once  run  away  would  not  materially  de- 
tract from  his  value.  Several  witnesses  on  the 
other  side  testified  that  it  would  materially  af- 
fe^t  his  value.  The  evidence  being  closed,  the 
presiding  judge  charged  the  jury,  that  if  they 
believed  from  the  evidence  given  that  the  par- 
ties had  varied  the  terms  upon  which  the  horse 
was  to  be  taken  back,  and  that  the  defendant 
had  willfully  misrepresented  the  facts  or  fraud- 
ulently suppressed  the  truth,  the  plaintiff  was 
entitled  to  recover;  but  if  they  should  find  that 
the  terms  of  the  contract  had  not  been  varied, 
it  would  become  material  to  inquire  into  the 
meaning  of  the  words  of  the  contract  "provid- 
ed he  does  not  in  any  way  injure  the  horse  ; " 
that  a  majority  of  the  court  were  of  opinion 
•that  those  words  included  any  injury  happen- 
ing to  the  horse  while  the  defendant  was  using 
him,  but  that  a  minority  of  the  court  were  of 
opinion  that  the  defendant  was  answerable 
only  for  negligence  or  willful  injury.  He  fur- 
ther instructed  the  jury,  that  it  was  their  duty 
to  inquire  whether  the  defendant  had  willfully 
misrepresented  the  facts,  or  fraudulently  con- 
cealed the  truth  ;  if  they  should  find  that  the 
defendant  had  been  guilty  of  fraud,  they  must 
then  inquire  whether  the  plaintiff  had  sustained 
any  damage,  and  assess  the  same  accordingly; 
and  if  they  were  satisfied  that  a  fraud  had  been 
perpetrated,  they  were  at  liberty,  in  their  ver- 
dict, to  go  beyond  the  amount  of  the  actual 
damages.  The  defendant  excepted  to  the 
charge.  The  jury  found  a  verdict  for  $40,  on 
which  judgment  was  rendered.  The  defend- 
ant removed  the  record  by  writ  of  error  into 
the  Supreme  Court, where  the  judgment  of  the 
•G.  P.  was  affirmed.  Whereupon  the  defendant 
sued  out  a  writ  of  error,  removing  the  record 
into  this  court. 

The  following  opinion  was  delivered  in  the 
Supreme  Court  on  affirming  the  judgment  of 
the  C.  P. 

497*J  *By  the  Court,Nelson,  J.  The  charge 
of  the  court  below,  we  think,  was  unobjection- 
able. The  only  point  about  which  there  can 
be  any  question,  is  as  to  the  true  construction 
-of  the  agreement  between  the  parties  in  respect 
vto  the  sale  of  the  horse.  The  title, undoubtedly, 
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passed  to  the  defendant.  The  consideration 
was  paid, and  the  horse  delivered.  There  was, 
therefore,  nothing  like  a  bailment  in  the  case. 
If  the  horse  had  died  from  any  cause  before 
the  return, he  would  have  died  the  defendant's. 
The  language  of  the  agreement  is  very  explicit: 
"He  (defendant)  has  three  weeks  from  this  day 
to  return  him,  provided  he  does  not  in  any  way 
injure  the  horse;  if  he  is  returned  as  above  I 
hereby  promise  to  pay  back  the  money."  The 
horse  was  to  be  returned  as  a  condition  pre- 
cedent to  the  rescindment  of  the  contract,  and 
without  this  there  could  be  no  pretense  for  a 
return  of  the  consideration  money.  This,  of 
itself,  is  repugnant  to  the  idea  of  "a  bailment, 
and  that  the  defendant  was  accountable  only 
for  reasonable  attention  and  care  of  the  prop- 
erty while  in  his  possession;  for  assuming  the 
case  to  be  a  bailment,  then  the  plaintiff  must 
risk  the  life  of  the  animal,  unless  there  was 
negligence.  What  seems  conclusive  as  to  the 
intent  of  the  parties,  is  the  stipulation  that  the 
defendant  should  get  the  horse  pricked  at  the 
risk  of  the  'plaintiff.  Why  limit  in  express 
terms  the  risk  to  this  act,  if  it  was  designed  by 
the  contract  to  apply  to  the  use  of  the  horse 
generally?  Nothing  would  have  been  more 
natural,  while  the  subject  of  risk  was  under 
consideration,  as  to  this  particular, than  to  have 
extended  it  to  the  use  of  the  horse  generally, 
if  so  intended  by  the  parties.  Besides, the  terms 
of  the  contract  are  too  explicit  and  decisive  to 
justify  the  construction  that  the  plaintiff  was 
to  be  responsible  for  all  the  accidents  to  which 
the  horse  might  be  exposed  while  in  the  hands 
of  the  defendant,  and  accord  with  the  idea  of 
an  absolute  sale.  This  conclusion  is  also  in  con- 
formity to  the  understanding  of  the  parties 
themselves.as  is  obvious  from  the  conversation 
at  the  time  the  horse  was  returned.  Assuming 
this  construction  of  the  agreement  to  be  cor- 
rect, there  can  be  no  doubt  the  defendant  would 
be  liable  in  this  *form  of  action;  if  by  [*498 
false  representations  he  had  induced  the  plaint- 
iff to  take  back  the  horse,  when, in  fact.he  had 
been  seriously  injured  while  in  his  hands,  it 
would  be  fraud  accompanied  with  damage. 
This  was  a  question  of  fact;  and  the  verdict  of 
the  jury  is  conclusive  upon  it,  where  the  evi- 
dence may  reasonably  sustain  it ;  and  in  this 
view  of  the  case,  we  perceive  no  objection  to 
the  nature  of  the  testimony  received  to  estab- 
lish the  existence  and  amount  of  the  damage. 
Judgment  affirmed. 
The  cause  was  argued  in  this  court  by, 
Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error. 

Mr.  S.  Beardsley,  Atty-Gen.,  for  the  de- 
fendant in  error. 

Points  submitted  on  the  part  of  the  plaintiff  in 
error. 

I.  The  declaration  was  wholly  defective;  it 
does  not  allege  that  the  representations  made 
by  the  defendant  were  false  in  fact,  or  that 
they  were  made  with  the  intent  to  deceive,  or 
that  they  produced  that  effect;  and  there  is 
no  scienter  charged. 

II.  The  horse,  while  in  Taylor's  possession, 
was  entirely  at  the  risk  of  Tillotson.and  Taylor 
was  responsible  only  for  damages,  arising  from 
his  own  negligence.     1.  It  was  a  case  of  bail- 
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ment.  2  Bl.  Com.,  451;  Jones,  Bail.,  117;  2 
Kent,  Com.,  559;  Story,  Bail,  24,  25.  2.  The 
sale  was  conditional  and  not  absolute,  and  the 
property  remained  in  Tillotson,  and  at  his  risk. 
3  Johns.,  170;  2  Kent,  Com.,  497;  2  Saund.Pl. 

6  Ev  ,  539;  Com.  Cont.,  48,  134;  6  Cow.,  250; 

7  Id.,  85;  6  Wend.,  80,  103;  7  Id.,  404;  8  Id., 
247;  2  Paige,  163;  1  Id.,  315;  2  Selw.,  N.  P., 
520;  15  Johns.,  349;  4  Wh.,  228;  Towers  v.  Bar- 
rett, IT.  R.,  133,  reviewed  and  sanctioned  in 
Thornton  v.  Wynn,  12  Wh.,183;  2  Johns.  Cas., 
253;  1  Bell,  Com.,  236,  and  n.  4;  Ross,  Vend- 
ors, 61-65. 

499*]  *III.  If  Tillotson  ever  had  a  right 
of  action,  he  lost  it  by  voluntarily  taking  back 
the  property  with  a  full  knowledge  of  all  the 
facts. 

IV.  The  decisions  of  the  C.  P.  and  the  charge 
to  the  jury  were  erroneous. 

Points  submitted  on  the  part  of  the  defendant  in 
error. 

I.  No  objection  having  been  taken  to  the 
declaration  in  the  court  below  by  demurrer,  or 
motion  in  arrest,  it  cannot  now  be  raised. 

II.  The  transaction  in  this  case  was  not  a 
bailment;  it  was  a  sale,  and  as  it  respected  Til- 
lotson an  absolute  sale.     The  horse,  while  in 
Taylor's  possession,  was  not  subject  to  Tillot- 
son's  debts. 

III.  The  right  of  Taylor  to  return  the  horse 
depended  upon  the  condition  that  he  had  not 
injured  him.      Whether  he  had  injured    the 
horse  was  submitted  to  the  jury, and  their  find- 
ing is  conclusive. 

IV.  The  exception  to  the  charge  being  gen- 
eral, is  unavailable,  if  ;iny  portion  of  it  is  cor- 
rect. 

By  the  Chancellor.  The  declaration  in  the 
original  suit  in  this  case  before  the  justice  was 
certainly  very  imperfect;  and  if  the  action  had 
originated  in  a  court  of  record,  I  think  it  must 
have  been  considered  fatally  defective  on  a 
general  demurrer,  or  upon  a  motion  in  arrest 
of  judgment,  particularly  as  it  did  not  allege 
that  the  horse  was  injured  or  rendered  less  val- 
uable in  consequence  of  his  fright  and  running 
away,  or  that  the  defendant  was  aware  that 
those  circumstances  would  injure  the  horse  or 
render  him  less  valuable  to  the  owner  than  he 
was  before.  The  action  was  for  a  deceit  in  in- 
ducing the  plaintiff  to  take  back  the  horse  and 
refund  the  purchase  money,  by  a  misrepresen- 
tation or  fraudulent  concealment  of  the  fact 
that  the  horse  had  been  injured  and  rendered 
less  valuable  in  consequence  of  his  having  been 
frightened  and  running  away  with  the  wagon. 
It  was  necessary,  therefore,  that  the  plaintiff 
should  allege  and  prove  that  the  horse  would 
be  thus  injured  by  the  fright  and  running 
away,  and  that  the  defendant  knew  it  would 
have  that  effect.  For  if  the  defendant  was  not 
5OO*]  aware  of  *the  fact  that  what  had  oc- 
curred in  consequence  of  the  accident  would 
injure  the  horse,  there  could  not  have  been  any 
fraudulent  concealment  in  the  case.  But  as 
pleadings  in  justices'  courts  are  always  in- 
formal, and  will  seldom  bear  the  test  of  legal 
scrutiny;  as  there  is  no  doubt  that  the  parties 
went  to  trial,  especially  in  the  C.  P.  upon  the 
appeal,  with  a  sufficient  knowledge  of  what 
was  the  real  subject  of  controversy  in  the  suit, 
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and  as  there  was  no  motion  in  arrest  of  judg- 
ment from  anything  that  appears  in  the  case, 
I  am  disposed  to  pass  over  the  defects  in  the 
declaration,  and  examine  the  question  in  con- 
troversy upon  its  merits. 

I  cannot  concur  with  the  counsel  for  the 
plaintiff  in  error  that  under  such  an  agreement 
for  a  conditional  sale  as  was  made  in  this  case, 
the  horse  was  at  the  risk  of  the  vendor  during 
the  period  allowed  to  Taylor  to  return  him  if 
he  did  not  suit,  and  receive  back  his  money. 
It  was  not  a  case  of  bailment  merely  ;  for  by 
the  conditional  sale  and  delivery  of  the  horse 
to  the  purchaser,  and  the  payment  of  the  pur- 
chase money,  the  title  of  the  property  for  the 
time  was  completely  vested  in  the  purchaser, 
subject  to  be  devesled,  however,  by  the  exer- 
cise of  his  right  of  election  at  the  end  of  the 
prescribed  period  to  return  the  horse  and  to 
receive  back  the  purchase  money.  In  this  re- 
spect the  case  is  materially  different  from  that 
of  De  Fonclear  v.  Shottenkirk,  3  Johns.,  170,  to 
which  we  were  referred  by  the  counsel  for  the 
plaintiff  in  error  upon  the  argument.  In  that 
case  there  was  a  mere  negotiation  for  a  sale,  or 
at  most  a  sale  upon  a  suspensive  condition ;  so 
that  the  bargain  itself  was  not  complete,  as  the 
purchaser  had  not  paid  or  agreed  to  pay  any  par- 
ticular amount  of  purchase  money.  Although 
the  price  was  named  by  De  Fonclear,  the  time 
and  manner  of  payment  was  not  definitely 
fixed  upon;  and  Shottenkirk  had  not  absolutely 
agreed  to  pay  the  price  asked,  if  the  slave  was 
not  returned  at  the  end  of  any  prescribed  pe- 
riod. He  merely  took  him  upon  trial,  to  see  if 
the  negro  would  be  satisfied  to  remain  with  him 
as  his  master  if  he  thought  fit  to  complete  the 
bargain  for  his  purchase.  It  was,  therefore,  a 
case  in  which  either  party  might  have  resiled 
*f rom  the  contract  or  broken  off  the  [*50 1 
negotiation  at  any  time  before  Shottenkirk  had 
agreed  to  accept  the  offer  of  De  Fonclear  to- 
sell  for  the  price  specified.  The  contract  in  the 
present  case  was  one  which  is  very  uncommon 
here,  inasmuch  as  the  purchase  money  was  act- 
ually paid  at  the  timethehorse  was  received  on. 
trial.  It  was,  therefore,  what  in  the  civil  law  is 
called  a  sale  upon  a  condition  dissolutory  ;  or 
more  properly  what,  in  the  Mussulman  law,  is 
termed  a  condition  of  option ;  that  is, a  sale  which 
is  complete  and  binding  upon  one  party  immedi- 
ately, but  with  a  stipulation  as  to  the  other 
that  he  shall  have  the  option  of  adhering  to  the 
contract,  or  of  rescinding  the  sale  and  annul- 
ling the  contract  within  a  certain  specified  time, 
and  receiving  or  paying  back  the  purchase 
money.  It  does  not  very  satisfactorily  appear 
what  the  rule  of  the  civil  law  is  upon  the  ques- 
tion as  to  who  shall  bear  the  loss  of  an  injury 
happening  to  the  property  which  is  the  subject 
of  such  a  sale,  without  the  fault  of  either  party, 
during  the  time  prescribed  by  the  condition  of 
option  ;  and  I  have  not  been  able  to  find  any 
reported  case,  either  in  this  country  or  in  En- 
gland, where  this  question  has  arisen  and  been 
settled.  Dotnat  says,  if  a  thing  is  sold  upon 
trial  for  a  certain  time  on  condition  that  it  shall 
be  no  sale  if  it  does  not  please  the  buyer,  all' 
the  charges  and  the  profit  and  loss  which  hap- 
pen before  or  during  the  time  of  trial,  the  sale 
not  being  as  yet  accomplished,  accrue  to  thfr 
seller,  who  is  still  the  master.  Domat,  b.  1,  tit. 
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2,  sec.  7.  art.  6.  This  language  is  general,  and 
would  seem  to  apply  to  cases  of  dissolutory  as 
well  as  to  suspensive  conditions;  although  it  is 
inconsistent  with  the  general  rule  of  the  civil 
law  that  when  the  bargain  is  complete,  by  the 
payment  or  security  of  the  purchase  money, 
the  property  is  at  the  risk  of  the  purchaser, 
whether  it  has  or  has  not  been  delivered.  But 
in  the  Spanish  Partidas,  which  are  founded 
upon  the  general  principles  of  the  civil  law,  it 
is  said  that  where  a  condition  is  annexed  to 
the  sale,  and  the  thing  sold  is  deteriorated  or 
ameliorated  before  the  happening  of  the  con- 
dition, the  loss  or  profit  will  be  on  account  of 
the  buyer;  and  if  the  thing  is  lost  or  wholly 
destroyed,  in  whatever  way  it  may  happen, 
5O2*1  the  loss  will  be  on  *account  of  the 
seller.  In  the  Napoleon  Code,  although  a  great 
variety  of  cases  are  provided  for,  I  find  no 
principle  laid  down  which  appears  to  reach  the 
one  now  under  consideration.  Neither  does 
the  question  appear  to  have  been  settled  by  the 
law  of  Scotland  ;  although  the  principle  that 
dissolving  conditions  are  merely  personal,  and 
do  not  prevent  the  passing  of  the  title,  so  as  to 
render  the  sale  absolute  if  the  property  has 
passed  into  the  hands  of  third  parties,  or  is  at- 
tached by  creditors,  seems  to  be  wholly  incon- 
sistent with  the  idea  that  the  property  remains 
at  the  risk  of  the  vendor  during  the  time  pre- 
scribed in  the  condition  of  option.  See  1  Bell, 
Com.,  239.  By  adverting,  however,  to  the 
writings  of  a  learned  Sheikh,  who  compiled 
the  exfensive  and  valuable  treatise  on  the  Mus- 
sulman laws,  called  Al  Hedaya,  or  the  Guide, 
more  than  600  years  since,  we  find  a  principle 
laid  down  which  is  directly  applicable  to  the 
case  under  consideration ;  a  stipulation  of  a 
condition  of  option  on  the  part  of  the  purchaser 
being  common  in  sales  in  Mohammedan  coun 
tries,  being  founded  upon  the  advice  of  the 
Prophet  himself  to  one  of  his  companions  and 
disciples  who  had  frequently  been  taken  in  by 
purchasing  without  first  seeing  or  trying  the 
property  purchased.  The  principle  of  the  Mus- 
sulman law,  as  laid  down  by  this  learned  com- 
mentator is,  that  if  the  condition  of  option  is 
stipulated  on  the  part  of  the  purchaser,  and  the 
property  is  injured,  he  is  not  permitted  to  re- 
turn it,  but  must  bear  the  loss,  as  the  option  is 
thereby  determined  ;  which  is  also  the  case 
where  the  property  is  wholly  lost  or  destroyed. 
See  2  Hamilton,  Hedaya,  b.  16,  ch.  2,  p.  384. 
Although  this  rule  is  found  among  the  laws  of 
semi-barbarians,  it  is  one  which  is  perfectly 
equitable  and  proper  when  applied  to  a  case 
like  the  present,  where  there  is  an  actual  change 
of  the  possession  of  the  property,  in  conse- 
quence of  the  conditional  sale.and  the  purchase 
money  has  been  paid  or  received.  As  the  prop- 
erty which  is  the  subject  of  the  sale,  is,  for  the 
time  at  least,  the  property  of  the  purchaser, 
and  subject  to  his  absolute  disposition  and  con- 
trol; as  it  depends  upon  his  own  volition  wheth- 
er it  shall  continue  to  be  his,  and  as  he  is  en- 
titled to  retain  it,  and  thus  secure  to  himself 
5O3*]  *the  benefit  of  any  increase  in  its  value, 
as  well  as  that  which  may  be  derived  from  its 
use  in  the  meantime,  it  certainly  must  be  right 
in  principle  that  he  should  bear  the  loss, if  any 
occurs  while  the  contract  of  sale  still  contin- 
ues in  full  force  as  against  the  vendor,  where 
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the  parties  have  made  no  agreement  as  to  who 
shall  sustain  such  loss. 

In  this  case  also  the  injury,  if  any,  may  be 
said  to  be  in  some  measure  attributable  to  the 
defendant  himself,  as  he,  if  any  one,  was  in 
fault,  in  using  the  horse  before  a  wagon  to 
which  the  whiffletree  was  not  properly  secured, 
so  as  to  guard  against  such  an  accident.  For 
as  I  understand  the  testimony,  the  accident  was 
not  owing  to  any  vice  of  the  horse,  but  to  the 
giving  away  of  something  about  the  wagon  or 
harness.by  which  the  horse  became  frightened; 
and  if  there  was  any  fault  or  want  of  care  on  • 
the  part  of  Taylor,  the  rule  of  the  civil  law  is 
explicit  that  he  alone  is  answerable  for  the  loss. 
1  Domat,  b.  1,  tit.  2,  sec.  7,  art.  11. 

Another  well  settled  principle  of  the  civil 
law  is,  that  if  there  is  any  agreement  of  the 
parties  as  to  injuries  which  may  occur  during 
the  time  fixed  by  the  suspensive  condition  of 
option,  the  parties  must  be  bound  by  that  agree- 
ment, whatever  their  rights  would  have  been 
if  no  such  agreement  had  been  made.  1  Domat, 
b.  1,  tit.  2,  sec.  7,  art.  13.  In  this  case  there 
was  an  agreement  that  the  purchaser  should 
not  injure  the  horse  during  the  time  of  trial, 
and  the  vendor  agreed  to  run  any  risk  arising 
from  the  nicking;  and  I  am  inclined  to  think 
that  such  an  injury  as  is  complained  of  in  this 
case  would  be  such  an  one  as  was  provided  for 
by  this  agreement.  The  parties  certainly  could 
not  have  contemplated  an  intentional  injury 
done  to  the  horse,  although  such  an  one  was 
covered  by  the  terms  of  the  agreement.  Neither 
can  I  believe  they  intended  to  confine  their 
agreement  to  an  injury  arising  from  gross  care- 
lessness. Upon  the  whole  I  am  satisfied  that 
Tillotson  was  not  bound  to  take  back  the  horse, 
if  he  was  actually  injured  while  in  the  hands 
of  Taylor  so  as  materially  to  diminish  his  val- 
ue; and  there  is  no  evidence  in  the  case  that 
he  took  him  back  with  a  full  knowledge  of  all 
the  facts  of  the  case,  as  those  facts  were  de- 
tailed by  the  witnesses  on  the  trial. 

*  Whether  there  was  such  an  injury  [*5O4: 
to  the  horse  as  materially  to  diminish  his  val- 
ue, was  a  question  of  fact  proper  for  the  jury. 
The  question  whether  the  defendant  had  in- 
duced the  plaintiff  to  take  the  horse  back  by 
an  intentional  misrepresentation  or  conceal- 
ment of  the  real  circumstances  of  the  case,  was 
also  a  question  of  fact.  And  although  upon 
this  evidence  I  should  probably  have  come  to  a 
different  conclusion,  both  as  to  the  alleged 
fraud,  and  as  to  the  extent  of  the  injury  which 
the  plaintiff  had  sustained,  from  what  the  jury 
did,  I  am  not  prepared  to  say  there  was  not 
sufficient  evidence  in  the  case  to  make  it  the 
duty  of  the  court  to  submit  the  questions  of 
fact  to  the  jury  for  their  decision  thereon.  I 
must,  therefore,  vote  to  affirm  the  judgment  of 
the  Supreme  Court. 

Senator  Edwards,  also  delivered  an  opin- 
ion in  favor  of  an  affirmance  of  the  judgment 
of  the  Supreme  Court. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court,  with  the  exceptions  of  two  (21  being 
present)  voted  in  the  negative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 
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<5O5*J  *WHITAKER,  Impleaded.  etc., 
BROWN. 

Partnership — Note  Given  by  Individual  Partner 
in  Firm  Name —  WJien  Firm  is  Bound — Note, 
Presumptive  Evidence  of  Partnership  Debt — 
All  the  Members  Liable  for  Money  Lent  to  tJie 
Firm — Prior  Cases  Discussed. 

A  note  given  in  the  name  of  a  firm  by  one  of  its 
members  for  moneys  collected  by  him  as  the  agent 
of  the  payee,  is  a  valid  note  against  the  firm,  where 
the  moneys  thus  collected  were  in  the  nature  of  a 
loan  to  the  firm. 

*  A  note  given  by  one  of  several  partners  in  the 
name  of  the  firm,  is  of  itself  presumptive  evidence 
of  the  existence  of  a  partnership  debt:  and  if  the 
other  partners  seek  to  avoid  its  payment,  the  bur- 
den of  proof  lies  upon  them  to  show  that  the  note 
was  given  in  a  matter  not  relating  to  the  partner- 
ship business,  and  that  with  the  knowledge  of  the 
payee. 

All  the  members  of  a  firm  are  liable  for  money  lent 
to  the  firm  upon  the  application  of  one  of  the  part- 
ners, and  it  is  not  necessary  to  show  the  actual  appli- 
cation of  the  money  to  the  use  of  the  firm,  or  the  as- 
sent of  the  other  members  to  such  application  there- 
of. 

Whether,  if  money  is  borrowed  by  one  member  in 
his  individual  character,  and  applied  to  the  use  of 
the  firm  without  the  knowledge  or  assent  of  the 
other  partners,  all  the  members  of  the  firm  are  lia- 
ble, quo&re. 

The  case  of  Jaques  v.  Marquand,  6  Cow.,  497,  re- 
viewed, commented  upon  and  distinguished  from 
the  present ;  and  the  case  of  Whitaker  v.  Brown,  11 
Wend.,  75,  virtually  overruled. 

Citations— 6  Cow.,  497,  502,  503;  2  Man.  &  R.,  459; 
Gow.  Part.,  54,  211 ;  212 ;  16  Johns.,  38 ;  19  Johns.,  157, 
158  ;  7  East,  213 ;  11  Johns.,  544 ;  4  Johns.,  267. 

ERROR  from  the  Supreme  Court.  Brown, 
as  the  holder  of  a  note,  given  by  the  firm  of 
John  Norcott  &  Co.  for  $26.25,  payable  to 
William  Roy  or  bearer,  sued  Isaac  Whitaker 
and  John  Norcott  in  a  justice's  court.  The  jus- 
tice gave  judgment  for  the  plaintiff.  The  de- 
fendant appealed,  and  the  cause  was  subse- 
quently tried  in  the  Yates  C.  P.  The  note  was 
dated  Aug.  23,  1828;  no  time  of  payment  was 
specified,  and  it  was  transferred  to  Brown  by 
the  payee  in  the  autumn  of  1829.  At  the  date 
of  the  note  and  for  some  time  previous,  Whit- 
aker and  Norcott  were  partners  as  grocers. 
The  signature  of  the  firm  was  in  the  handwrit 
ing  of  Norcott.  Whitaker,  who  alone  defend- 
ed, proved  by  Roy  the  payee  that  the  note  was 
given  on  a  settlement  for  rent  collected  for  him 
by  Norcott,  consisting  of  the  sum  of  $30  due 
for  certain  premises  let  to  one  Walling  for  one 
year  from  May  4,  1827,  and  of  a  small  balance 
due  for  the  same  premises  in  the  preceding 

NOTE.—  Partnership — Power  of  individual  partners 
tc  bind  the  firm.  See  Mercein  v.  Andrus,  10  Wend., 
461,  note,  and  other  notes  cited. 

Where  a  note  is  made  in  the  firm  name,  by  an  in- 
dividual partner,  it  is  presumed  to  have  been  given 
on  account  of  the  firm.  Doty  v.  Bates,  11  Johns.,  544; 
Dob  v.  Halsey,  16  Johns.,  34 ;  McGregor  V.Cleveland, 
5  Wend.,  475 ;  Kurd  v.  Haggerty,  24  111.,  171 ;  Ihmen 
v.  Negley,  25  Pa.  St..  297  ;  Manufacturers'  and  Me- 
chanics' Bank  v.  Winship,  5  Pick..  11;  Powell  v. 
Messer.  18  Tex.,  401;  Knapp  v.  McBride,  7  Ala.,  19; 
Pierce  v.  Jackson,  21  Cal.,  636 ;  Hickman  v.  Kunkle, 
27  Mo.,  401 ;  Barrett  v.  Swann,  17  Me.,  180 ;  Littell  v. 
Fitch,  11  Mich..  525 ;  Miller  v.  Hines,  15  Ga.,  197 ; 
Uhler  v.  Browning,  28  N.  J.  L.,  79 ;  Hogg  v.  Orgill,  34 
Pa.  St.,  344;  Thurston  v.  Lloyd,  4  Md.,  283;  Carrier 
v.  Cameron,  31  Mich.,  373: 18  Am.  Rep.,  192;  Faler  v. 
Jordon.  44  Miss.,  283. 

This  nile  does  not  hold  where  iJhe  name  of  the  part- 
ner is  also  the  partnership  firm.  Nat.  Bank  of  Che- 
mung  v.  Ingraham,  58  Barb.,  290;  Oliphant  v.  Mat- 
thews, 16  Barb..  608 ;  Manufacturers'  and  Mechanics' 
Bank  v.  Winship,  5  Pick.,  11. 
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year;  the  rent  being  payable  quarterly.  The 
witness  *further  testified,  that  a  few  [*5O6 
days  subsequent  to  May  4,  1827,  Whitaker  ap- 
plied to  him  to  let  Norcott  have  $50,  which 
was  wanted  to  pay  an  execution  against  them, 
Whitaker  and  Norcott,  for  a  debt  contracted 
for  groceries.  He  did  not  make  the  loan. 
About  a  week  afterwards,  Norcott  made  ap- 
plication to  him  for  the  loan  of  $50,  stating 
that  Whitaker  had  told  him  that  he  thought  he 
could  get  it  of  witness.  He,  however,  at  that 
time  declined,  but  in  about  a  week  thereafter 
told  Norcott  he  might  collect  the  money  of 
Walling  as  it  became  due,  and  use  it  in  the 
grocery  business,  and  he  would  not  charge  any 
interest  upon  it;  and  that  he  gave  him  such 
permission  upon  the  responsibility  of  Whitaker. 
He  also  testified  that  when  Norcott  gave  him 
the  note,  he  said  it  ought  to  be  given  in  com- 
pany, as  the  rent  was  used  in  the  partnership 
concern,  as  was  intended.  This  latter  testi- 
mony was  objected  to  by  the  defendant  as  in- 
admissible, but  the  objection  was  overruled. 
The  jury  under  the  charge  of  the  court  found 
a  verdict  for  the  plaintiff,  and  judgment  was 
rendered  thereon  by  the  C.  P.;  which  judg- 
ment was  affirmed  by  the  Supreme  Court  upon 
writ  of  error.  The  defendant  sued  out  a  writ 
of  error,  removing  the  record  into  this  court. 
The  following  opinion  was  delivered  in  the 
Supreme  Court: 

By  the  Court,  Nelson,  J.  Sometime  in  May, 
1827,  Whitaker,  one  of  the  defendants,  applied 
to  Roy,  the  payee  of  the  note  in  question,  to 
borrow  $50,  for  the  use  of  the  firm  composed 
of  the  defendants.  No  loan  was  made.  Shortly 
after  the  other  defendant  applied,  saying  that 
W.  had  mentioned  he  thought  he  could  get  it 
of  him.  No  loan  was  then  made;  but  a  few  days 
after  this,  Roy  told  Norcott  he  might  apply  the 
rent  as  it  became  due,  which  as  agent  he  was 
collecting  for  him,  to  the  use  of  the  firm.  The 
note  was  given  on  a  settlement  with  the  firm 
for  the  amount  of  this  rent,  the  partnership 
name  being  signed  by  Norcott.  Whitaker  was 
a  farmer,  and  lived  some  five  miles  from  the 
grocery,  the  subject  of  their  partnership,  and 
Norcott  was  the  business  man.  The  court 
left  the  question  to  the  jury,*whether  [*5O7 
Whitaker  had  knowledge  of  the  application  of 
this  money  to  the  partnership  purposes.  It  ap- 
pears to  me  that  the  circumstances  disclosed 
were  sufficient  to  warrant  the  jury  in  coming 
to  the  conclusion  that  the  money  was  loaned 
to  the  firm,  and  used  by  it.  The  fact  that  W.'s 
application  to  borrow,  and  soon  after  the  re- 
newal of  it  by  N.  fairly  authorized  R.  to  con- 
clude that  the  latter  had  a  right  to  borrow  for 
the  purposes  claimed,  and  if  so,  it  was  not  nec- 
essary to  show  the  actual  application  of  the 
money  to  the  partnership  business.  The  fact 
that  N.  was  the  sole  acting  partner,  was  calcu- 
lated to  aid  the  above  inference,  as  he  knew 
best  the  necessities  of  the  business. 

The  cause  was  argued  in  this  court  by, 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  R.  N.  Morrison,  for  the  defendant  in 
error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  note  in  contro- 
versy in  this  suit,  upon  which  the  defendant 
in  error  has  been  permitted  to  recover  in  the 
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court  below,  was  given  in  the  name  of  the  firm 
of  John  Norcott  &  Co.  by  one  of  the  copart- 
ners, during  the  existence  of  the  partnership, 
and  for  a  debt  which,  at  the  time  of  giving  the 
note,  he  admitted  to  be  a  debt  due  from  the 
firm  to  the  payee.  A  note  given  by  one  part- 
ner in  the  name  of  the  firm,  is  of  itself  pre- 
sumptive evidence  of  the  existence  of  a  part- 
nership debt,  as  each  partner  has  a  general  au- 
thority to  contract  debts  in  the  business  of  the 
firm.  The  burden  of  proof,  therefore,  lay  upon 
Whitaker,  in  this  case,  to  show  that  this  note 
was  not  given  for  such  a  debt;  and  I  think  he 
has  wholly  failed  in  establishing  that  fact. 
The  evidence  shows  that  the  firm  was  in  want 
of  money  and  each  partner  had  separately  ap- 
plied to  Roy  to  borrow  it  for  the  purposes  of 
the  copartnership.  Under  these  circumstances 
Roy  authorized  one  of  the  partners  to  receive 
money  which  was  due  and  to  become  due  to 
him  for  rent,  and  to  apply  it  to  the  uses  of  the 
5O8*]  firm.  This  was  *a  loan  of  that  money 
to  the  firm  and  not  to  the  individual  partner; 
and  when  Norcott  afterwards  received  the 
money,  he  received  it  as  one  of  the  copartners, 
under  that  agreement;  and  the  firm  became 
liable  for  the  payment  thereof  to  Roy,  in  the 
same  manner  as  if  Norcott  had  received  the 
money  immediately  from  Roy  upon  the  orig- 
inal application  to  loan  money  to  the  firm.  It 
would  not  be  necessary  for  the  lender,  in  either 
case,  to  show  that  the  partner  who  borrowed 
the  money  or  received  it  for  the  firm,  actually 
applied  it  to  partnership  purposes.  Although 
Norcott  had  been  the  agent  of  Roy  to  collect 
his  rents,  the  moment  those  rents  were  loaned 
to  the  firm,  he  received  them  for  the  use  of  the 
firm,  and  not  for  the  use  of  Roy.  Neither  was 
it  necessary  that  Whitaker  should  assent  to  the 
application  of  the  money  to  the  purposes  of  the 
copartnership,  for  one  partner  may  bind  the 
firm  for  a  debt  contracted  on  account  of  the 
partnership  business,  although  it  is  in  direct 
opposition  to  a  private  agreement  between  the 
partners,  if  the  creditor  has  not  notice  of  such 
asrreement  at  the  time  the  debt  is  contracted. 
Bk.  v.  Case.  2  Man.  &  Ry. ,  459.  If  it  had  been 
necessary  for  the  holder  of  the  note  to  prove 
that  the  money  for  which  it  was  given  had 
been  received  and  applied  to  the  purposes  of 
the  partnership,  I  think  the  admission  of  Nor- 
cott during  the  existence  of  the  partnership, 
when  the  note  was  given,  was  sufficient  evi- 
dence of  the  fact  to  bind  the  firm  in  a  case 
where  there  was  nothing  to  create  a  suspicion 
of  any  collusion  between  him  and  Roy.  But 
as  I  have  before  said,  the  note  of  the  firm  was 
primn  facie  evidence  of  the  indebtedness  of  the 
copartnership;  and  the  burden  of  proving  that 
it  was  the  individual  debt  of  Norcott  lay  upon 
the  partner  who  sought  to  set  up  that  defense. 
The  case  of  Jaques  v.  Marquand,  6  Cow. ,  497, 
relied  upon  by  the  counsel  for  the  plaintiff  in 
error,  is  entirely  different  from  the  one  now 
under  consideration.  The  real  question  pre- 
sented by  the  pleadings  and  evidence  in  that 
case  was,  whether  one  of  the  copartners  could 
transfer  his  individual  indebtedness  to  the  firm, 
without  the  consent  of  his  creditor,  so  as  to 
prevent  the  latter  from  recovering  the  debt  in 
6O9*]  *a  suit  against  such  individual  part- 
ner. What  was  said  by  J.  Sutherland  in  that 
case,  as  to  the  assent  of  the  other  partners  to 
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the  application  of  Bussing's  money  to  the  pur- 
poses of  the  firm,  was  not  called  for  by  the 
case  then  under  consideration.  The  defend- 
ant, Marquand,  had  received  certain  goods,  on 
his  individual  responsibility,  to  sell  and  pay 
the  proceeds  to  Bussing.  The  proceeds  of  the 
goods  were,  therefore,  moneys  had  and  re- 
ceived by  Marquand  to  Bussing's  use;  and  the 
suit  was  brought  by  the  assignee  of  the  latter 
to  recover  that  money.  The  defendant  pleaded 
in  abatement,  and  attempted  to  defeat  the  suit 
by  showing  that  he  had  used  the  money  in  the 
business  of  his  copartnership  with  another  per- 
son. As  the  creditor  had  never  assented  to 
this  misapplication  of  the  money,  or  agreed  to 
look  to  the  copartnership  for  payment,  the  firm 
could  not  be  made  his  debtors  against  his  will, 
so  as  to  discharge  the  individual  liability  of 
Marquand.  But  if  the  money  had  been  actu- 
ally applied  to  the  business  of  the  firm  as  the 
money  of  Bussing,  and  not  as  the  individual 
funds  of  Marquand,  I  am  not  prepared  to  say 
that  Bussing  might  not  have  elected  to  con- 
sider the  firm  as  his  debtors,  as  for  so  much 
money  had  and  received  to  his  use,  although 
the  other  members  of  the  firm  had  not  assented 
to  the  transaction,  otherwise  than  by  their  gen- 
eral authority  to  Marquand  to  contract  debts 
on  account  of  the  partnership  business;  and, 
in  the  case  supposed,  if  the  note  of  the  firm 
was  given  to  secure  the  repayment  of  the  mon- 
ey, it  could  not  properly  be  said  that  it  was 
given  for  the  separate  debt  of  the  individual 
partner  merely. 

In  any  view  I  have  been  able  to  take  of  this 
case,  therefore,  I  think  this  was  a  note  upon 
which  both  of  the  copartners  were  jointly  lia- 
ble. The  judgments  of  the  courts  below  were, 
therefore,  right  and  should  be  affirmed. 

By  Senator  Maison.  This  appears  to  me  to 
be  a  very  plain  case,  and  it  is  matter  of  especial 
wonder,  that  this  note  should  have  been  so 
long  in  litigation  between  these  parties  in  our 
courts,  before  any  final  decision  could  be  had, 
putting  an  end  to  the  controversy.  The  plain 
and  simple  question  *presented  is,  [*51O 
whether  one  member  of  a  firm  can  borrow 
money  for  the  use  of  the  firm,  and  all  the  part- 
ners be  made  liable  for  its  repayment. 

The  fact,  that  the  plaintiffs  in  error  were 
partners  in  the  grocery  business,  having  been 
established,  the  admissions  of  either  of  the 
partners,  in  relation  to  the  subject-matter  in 
which  both  partners  had  a  community  of  in- 
terest, were  admissible.  This  is  unquestioned 
law.  See  Gow,  Partnership,  211,  212,  and  cases 
cited.  These  partners  had  a  community  of  in- 
terest in  the  rent  moneys;  they  went  into  the 
business  of  the  firm,  according  to  the  original 
understanding  and  agreement  between  Roy  and 
Norcott.  The  court  below  decided  correctly 
under  such  circumstances,  in  admitting  the 
evidence  of  what  Norcott  had  said,  in  relation 
to  this  matter.  In  this  particular  case,  the 
rents  being  permitted  to  be  received  by  Nor- 
cott for  the  use  and  benefit  of  the  firm,  and 
the  moneys  having  been  thus  received  and  ap- 
plied, it  was  immaterial  whether  Whitaker 
knew  of  the  receipt  atd  application  of  these 
moneys  to  the  partnership  business  or  not  and, 
therefore,  the  exception  to  the  charge  of  the 
judge  in  this  respect,  is  not  available. 
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It  will  be  conceded, that  if  Norcott  had  bor- 
rowed these  moneys  on  his  own  responsibility, 
and  had  actually  applied  the  moneys  for  the 
benefit  of  the  partnership,  the  partners  would 
not  be  holden  by  any  act  or  declaration  of 
Norcott, unless  the  partners  knew  and  approved 
of  such  application  ;  their  knowledge  and  si- 
lence would  be  an  admission  of  liability.  Dob 
v.  Ualsey,  16  Johns..  38  ;  Foot  v.  Sabin,  19 Id., 
157, 158;  Jaques  v.  Marquand,  6  Cow. ,  502, 503. 
But  the  present  is  not  such  a  case.  The  receipt 
of  these  rents,  which,  in  my  view,  is  the  same 
as  borrowing  money,  was  expressly,  by  the  un- 
derstanding of  the  parties,  for  the  benefit  of 
the  firm.  It  is  immaterial  whether  the  note 
was  given  at  the  instant  the  money  was  re- 
ceived or  afterwards,  so  long  as  the  fact  be 
that  the  moneys  were  in  good  faith  loaned  to 
and  for  the  use  and  benefit  of  the  firm.  Sup- 
pose Norcott  had  borrowed  $1,000  for  the  use 
of  the  firm,  and  given  the  partnership  note  for 
it  (and  this  is  almost  an  every  day's  transaction), 
511*]  can  it  be  pretended  that  *the  firm 
would  not  be  liable  unless  they  had  given  their 
consent  to  the  making  of  the  note,  or  their  as- 
sent to  it  afterwards?  To  hold  that  they  would 
not,  would  be  to  break  up  all  confidence  in 
partnership  associations,  and  would  shackle 
and  embarrass  all  transactions  with  partners  to 
the  great  impediment  of  trade  and  commerce. 
"It  would  be  strange  and  novel  doctrines,"  said 
Ld.  Ch.  J.  Ellenborough,  in  Swan  v.  Steele,  1 
East,  213,  "  to  hold  it  necessary  for  a  person 
receiving  a  bill  of  exchange  indorsed  by  one  of 
several  partners,  to  apply  to  each  of  the  other 
partners  to  know,  whether  he  assented  to  such 
indorsement,  or  otherwise  that  it  should  be 
void."  See,  also,  Gow,  Partnership,  54.  Their 
liability  cannot  be  questioned  or  doubted. 

The  note  of  a  firm  is  deemed  in  the  commer- 
cial community,  pi nfma  facie, to  have  been  given 
in  the  fair  legitimate  course  of  the  partnership 
business,  and  such  is  the  judgment  of  law, 
Doty  v.  Bates,  11  Johns.,  544;  and  consequent- 
ly, the  partner,  objecting  to  be  made  liable,  is 
bound  to  make  out  a  case,  which  will  exoner- 
ate him  ;  upon  him  is  cast  the  onus  probandi. 
If  he  objects,  tbet  the  note  was  given  in  pay- 
ment of  the  individual  debt  of  one  of  the  mem- 
bers of  the  firm,  he  must  prove  it.  If  he  ob- 
jects, that  the  money  for  which  the  note  was 
given  was  never  brought  into  the  partnership 
business,  he  must  not  only  prove  that,  but  he 
must  also  prove,  that  the  person  to  whom  the 
note  was  given,  knew  that  the  money  was  bor- 
rowed for  the  individual  use  of  the  partner 
borrowing,  and  not  for  the  firm.  If  he  objects, 
that  the  money  was  borrowed  by  one  of  the 
firm, and  upon  the  responsibility  of  the  partner 
borrowing,  he  must  prove  it;  and,  proving  it, 
the  firm  is  not  liable,  unless  it  be  shown  by  the 
opposite  party,  that  the  moneys  were,  in  fact, 
used  in  the  partnership  business,  with  the 
knowledge  and  consent  of  all  the  partners,  6 
Cow.,  502.  Whitaker  has  furnished  no  evi- 
dence in  discharge  of  his  liability — nor  is  there 
any  evidence  in  the  case,  but  what  satisfac- 
torily shows  these  moneys,  for  which  the  note 
was  given,  were  received  and  used  for  the  ben- 
efit of  the  firm. 

5 1 2*]  *This  case  is  clearly  distinguishable 
from  that  of  Jaques  v.  Marquand,  so  much  re- 
lied upon  by  the  counsel  for  the  plaintiff  in 
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error.  "  That  was  a  case,"  as  stated  by  Mr.  J. 
Sutherland,  "  of  one  partner  being  a  trustee, 
bringing  trust  money  into  the  firm  without  the 
knowledge  or  privity  of  his  copartner  of  its 
being  trust  money."  "  It  has  been  repeatedly 
held  in  such  cases,"  adds  the  learned  judge, 
' '  that  it  does  not  create  a  joint  debt  on  the  part 
of  the  firm,  which  can  be  proved  against  their 
joint  estate.  For  although  the  partner  abuses 
his  trust,  and  advances  the  money  to  the  part- 
nership, it  will  not  raise  a  contract  between  the 
firm  and  the  cestui  que  trust,nor  convert  the  in- 
nocent partners  into  implied  trustees."  That 
is  not  the  case  of  a  partner  borrowing  money 
for  the  use  of  the  firm, as  is  the  one  under  con- 
sideration. That  money  was  never  placed  in 
the  hands  of  the  trustee  partner,  as  partner,for 
the  use  and  benefit  of  the  firm,  nor  did  the 
trustee  partner  receive  the  money  for  any  such 
purpose;  but  in  the  case  at  bar  the  money  was 
originally  loaned  to  Norcott,  expressly  for  the 
purpose  of  being  used  in  the  grocery  business, 
and  the  money  was  so  used. 

Whitaker  was  a  farmer,  residing  some  four 
or  five  miles  from  the  store,  and  Norcott  was 
the  active  managing  partner,  who  chiefly  su- 
perintended and  conducted  the  partnership 
business,  and  who  best  knew  the  demands  and 
necessities  of  the  firm.  He  was  the  accredited 
agent  of  the  company,  and  his  acts,  within 
the  scope  of  the  partnership  business  of  the 
firm,  are  binding  on  all  the  partners, else  would 
the  most  gross  and  palpable  frauds  be  prac- 
ticed upon  the  community.  "  To  borrow 
money,"  says  Mr.  J.  Van  Ness,  in  Livingston 
v.  Roosevelt,  4  Johns.,  267,  "and  to  negotiate 
bills  and  notes,  are  as  incidental  to  and  as 
usual  and  necessary  in  a  special  as  a  general 
partnership.  Business  of  this  sort  falls  equally 
within  the  scope  of  the  one  as  the  other,  and 
in  the  absence  of  all  fraud, the  authority  of  the 
individual  partners  to  bind  the  company, is  the 
same  in  both."  "  In  all  money  concerns  and 
negotiations  in  commercial  paper, there  is  noth- 
ing upon  the  face  of  them,  foreign  from  a  lim- 
ited partnership;  nothing  to  awaken  suspicion 
*or  excite  inquiry,  and  if  one  partner  [*5 1 3 
in  the  course  of  business  abuse  the  special 
trust  in  him,  innocent  third  persons  might  suf- 
fer." 

Under  a  different  state  of  facts, Brown  might 
not  be  considered  an  innocent  third  person;  he 
was  informed  by  Roy  before  he  purchased  the 
note,  that  Whitaker  had  declared  that  he  was 
not  liable  to  pay  it,  although  he  was  not  told 
upon  what  ground  it  was  that  Whitaker  claimed 
to  be  exempt  from  liability  ;  yet  enough  was 
communicated  to  put  him  on  his  guard  and  to 
make  inquiry.  That,  however,  can  have  no 
bearing  or  influence  in  deciding  this  cause,  as 
the  moneys  were  actually  obtained  for  the  use 
and  benefit  of  the  firm,  and  were  so  applied  ; 
Brown  was  well  justified  in  reposing  himself 
upon  the  law,  which  in  such  case  declares  the 
liability. 

,  I  am  satisfied  that  justice  has  been  adminis- 
tered between  these  parties ;  that  the  finding 
of  the  jury  is  well  sustained  by  the  evidence  ; 
that  they  were  in  no  manner  mis-led  by  the 
charge  of  the  judge,  and  the  judgment  of  the 
Supreme  Court,  affirming  the  judgment  of  the 
court  below,  should  be  affirmed. 

The  question  being  put— shall  this  judgment 
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he  reversed? — all  the  members  of  the  Court 
voted  in  the  negative. 

Whereupon,  the  judgment  of  tlie  Supreme 
Court  was  affirmed. 

Note  given  by  one  'partner  in  name  of  firm.  Cited  in 
—6  Hill.  119  ;  1  Denio,  406 ;  73  N.  Y.,  594 ;  6  Hun,  347 ; 
€6  Barb.,  193 ;  43  Am.  Dec.,  684 ;  18  Am.  Rep.,  196  (31 
Mich.,  378). 

Money  harrowed  by  one  parlnei — When  flrm  liable 
for.  Cited  in-21  Wend.,  366:  24  How.  Pr.,  60:  17 
Abb.  Pr.,  155 ;  45  Super.,  101 ;  2  Bos.,  192 ;  8  W.  Dig.. 
69. 

Also  cited  in— 18  Hun,  503,  505. 


514*]      *PARKER  «.  WALROD. 

Change  of  Parts  of  Chattel  by  One  in  Possession 
—  Trespass  by  Owner  does  Not  Lie  after  He 
Repossesses  Himself  of  Chattel — Trover — Min- 
isterial Officer — How  far  Protected  by  Process. 

Where  a  party  in  possession  of  the  wag-on  of  an- 
other takes  off  part  of  its  appendages,  and  substi- 
tutes others  belonging1  to  himself  .and  the  owner  re- 
possesses himself  of  the  wagon  without  knowledge 
of  the  change.trespass  cannot  be  maintained  against 
him  for  the  substituted  articles :  the  only  action,  if 
any,  which  lies  against  him  is  trover  after  demand 
and  refusal. 

The  cases  in  the  books  which  hold  that  in  a  suit 
against  an  officer  for  taking  property  by  virtue  of 
legal  process,  brought  by  a  stranger  to  the  process, 
the  officer  is  bound  to  produce  the  judgment,  or  the 
proceedings  in  the  nature  of  a  judgment,  upon 
which  the  process  issued,  as  well  as  the  process  it- 
self, reviewed  and  commented  upon ;  and  the  rule 
laid  down  that  the  officer  is  not  bound  to  go  beyond 
the  process,  unless  the  plaintiff  in  such  suit  shows 
such  title  in  himself,  to  the  property  as  would  be 
effective  against  the  defendant  in  the  execution  or 
process. 

But  it  was  held,  in  this  case,  that  a  ministerial  of- 
ficer who  executes  the  process  of  an  officer  or  court 
having  jurisdiction  of  the  subject-matter,  and  the 
power  to  issue  the  process,  is  protected  in  the  exe- 
cution thereof,  if  the  process  be  regular  on  its  face 
and  apparently  within  ihe  jurisdiction  of  the  officer 
or  court  issuing  the  same. 

If,  however.the  want  of  jurisdiction  appears  upon 
the  face  of  the  process,  the  officer  is  not  protected : 
and  so,  it  seems,  he  would  not  be  held  protected 
where  the  want  of  jurisdiction  arises  from  a  fact  of 
public  notoriety  which  could  legally  be  presumed 
to  be  within  his  knowledge. 

Citations— 2  R.  S.,  353.  sec.  15 ;  2  Johns..  46 ;  1  Ld. 
Raym.,  733;  5  Burr.,  2631 :  Doug.,  41 ;  5  Wend.,  170; 
13  Johns.,  444 ;  3  Cranch,  331. 

Tp  RROR  from  the  Supreme  Court.  Parker 
J-J  sued  Walrod  in  justice's  court,  and  de- 
clared against  him  in  trespass,  for  entering  his 
close  and  taking  and  carrying  away  the  dev- 
ices and  whiffletrees  affixed  to  a  wagon.  The 
defendant  pleaded  the  general  issue,  and  gave 
notice  that  he  would  prove  on  the  trial  that  the 
plaintiff  had  wrongfully  substituted  the  dev- 
ices and  whiffletrees  in  question  for  devices 
and  whiffletrees  which  were  affixed  to  a  wagon 
to  which  he,  the  defendant,  had  the  right  of 
possession.  It  appeared  on  the  trial  that  the 
defendant,  as  a  constable,  by  virtue  of  attach- 


NOTE.— Ministerial  officers-How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  nofe; 
Savacool  v.  Boughton,  5  Wend.,  170,  note.  See,  also, 
Troy  <&  L.  Ry.  Co.  v.  Kane,  72  N.  Y.,  614 ;  Clearwator 
v.  Brill,  63  N.  Y.,  627;  Woolsey  v.  Morris,  13  Weekly 
Dig.,  492  ;  Hudler  v.  Golden.  36  N.  Y.,  446  :  Hess  v. 
Spnigue.  13  Weekly  Dig.,  164 ;  Otis  v.  Williams.  70 
N.  Y..  208 :  Patrick  v.  Solinger,  9  Daly,  149 ;  Bullis  v. 
Montgomery,  50  N.  Y.,  352. 
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ments  issued  from  a  justice's  court,  had  levied 
on  a  wagon  with  devices  and  whiffletrees  af- 
fixed to  it  as  property  of  one  Godfrey,  the  de- 
fendant in  the  attachments  ;  that  the  property 
at  the  time  of  the  levy  was  in  the  possession 
of  Parker,  and  taken  away  by  Walrod  ;  that 
Godfrey  had  been  in  possession  of  it,  and 
used  it  as  his  own,  and  so  continued  to  use 
it  until  he  ran  away  shortly  previous  to  the 
^commencement  of  this  suit.  That  [*515 
after  the  levy,  the  plaintiff  repossessed  himself 
of  the  property;  and  while  in  his  possession, 
his  servant  took  off  the  devices  and  whiffle- 
trees which  were  affixed  to  the  wagon,  when 
Walrod  made  the  levy,  and  affixed  to  it  other 
devices  and  whiffletrees  belonging  to  Parker; 
after  which,  Walrod  repossessed  himself  of  the 
wagon,  with  the  devices  and  whiffletrees  of 
Parker  thus  affixed,  and  for  this  taking  the 
suit  was  brought.  Parker  made  a  general  ob- 
jection to  the  introduction  of  the  attachments 
in  evidence,  which  was  overruled  by  the  jus- 
tice. No  evidence  was  given  of  any  title  in  the 
plaintiff  to  the  property  formerly  possessed  by 
Godfrey,  derived  from  Godfrey  or  otherwise. 
The  cause  was  tried  by  a  jury*;  who  found  a 
verdict  for  the  defendant,  upon  which  the  jus- 
tice rendered  judgment  for  costs  against  the 
plaintiff,  who  sued  out  a  certiorari,  removing 
the  proceedings  into  the  Onondaga  C.  P., 
where  the  judgment  of  the  justice  was  re- 
versed. The  defendant  thereupon  sued  out  a 
writ  of  error  removing  the  record  into  the  Su- 
preme Court,  where  the  judgment  of  the  C.P. 
was  reversed.  See  opinion  delivered  in  the 
Supreme  Court,  13  Wend..  298.  The  plaintiff 
brought  the  case  into  this  court  by  writ  of  er- 
or,  where  it  was  submitted  on  written  argu- 
ments. 

After  advisement,  the  following  opinion  was 
delivered  : 

By  the  Chancellor.  The  defendant  being 
sued  as  a  constable  for  an  act  done  by  virtue  of 
his  office,  had  the  right,  under  the  general 
issue,  to  give  any  matter  in  evidence  which 
was  a  defense  to  the  suit.  2  R.  S.,  353,  sec.  15. 
As  he  was  sued  for  entering  the  plaintiff's 
close  as  well  as  for  taking  the  whiffletree  and 
devices,  it  was  proper  to  give  the  attachments 
in  evidence  as  a  justification  for  the  entering 
of  the  close  to  take  the  property  of  the  person 
against  whom  the  attachments  had  issued,  even 
if  he  was  liable  for  taking  the  property  of  the 
plaintiff  which  had  been  attached  to  the  wagon 
in  the  manner  stated  by  the  witness.  I  have  no 
doubt,  however,  that  the  Supreme  Court  was 
right  in  holding  that  if  the  plaintiff  or  his 
servant  had  exchanged  the  *whiffletree  [*516 
and  devices,  and  affixed  his  own  to  the  wagon 
without  the  knowledge  or  consent  of  the  con- 
stable, an  action  of  trespass  would  not  lie 
against  the  latter  for  taking  them  away  with 
the  wagon,  unless  he  was  aware  of  the  fact 
that  they  had  been  thus  changed,  provided  he 
was  justifiable  in  taking  the  wagon  itself. 
From  the  evidence  before  the  justice,  there  can 
be  no  doubt  that  the  constable  acted  in  good 
faith,  believing  that  the  whiffletree  and  dev- 
ices were  the  same  which  he  had  originally  at- 
tached with  the  wagon  as  the  property  of 
Godfrey.  It  was  the  plaintiff's  own  fault, 
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therefore,  that  this  mistake  occurred  ;  and  if 
any  action  could  be  sustained  against  the  con- 
stable without  returning  to  him  the  whiffletree 
and  devices  which  actually  belonged  to  the 
wagon,  of  which  I  have  some  doubt  under  the 
circumstances  of  this  case,  it  must  have  been 
an  action  of  trover  for  refusing  to  return  the 
property  to  the  plaintiff,  after  the  constable 
was  informed  of  the  mistake  which  had  oc- 
curred. The  defense  of  the  constable,  there- 
fore, depended  mainly  upon  the  question 
whether  he  was  justified  in  taking  the  wagon 
itself  under  the  attachment  as  the  property  of 
Godfrey. 

The  evidence  before  the  justice  was  suffi- 
cient, prima  facie,  to  prove  that  the  wagon  and 
harness  were  the  property  of  Godfrey,  as  he 
was  in  possession  thereof,  claiming  to  be  the 
owner,  before  he  ran  away.  This  prior  occu- 
pancy was  sufficient  evidence  of  property  in 
Godfrey  to  cast  upon  Parker  the  burden  of 
proving  a  previous  right  in  himself,  or  a  sub- 
sequent title  to  the  property  derived  from  such 
prior  occupant;  and  as  no  such  proof  was  given 
or  offered  befQre  the  justice,  the  defense  of  the 
constable  was  complete  if  he  had  attachments 
against  Godfrey  which  authorized  the  taking 
of  his  property.  The  giving  of  those  attach- 
ments in  evidence  was,  therefore,  not  only  per- 
tinent to  the  issue  between  these  parties,  but 
an  essential  point  in  the  defense  of  the  consta 
ble. 

As  the  attachments  were  regular  on  their 
face,  and  the  justice  had  general  jurisdiction 
over  the  subject-matter  of  the  suits  in  which 
they  were  issued,  the  burden  of  proof  lay  upon 
Parker  to  show  that  the  requisites  of  the  stat- 
5 1  7*]  ute  *had  not  been  complied  with,  even 
if  the  plaintiff's  counsel  is  right  in  supposing 
that  the  constable  could  not  protect  himself 
under  process  of  a  court  of  competent  juris- 
diction, apparently  regular,  and  where  he  had 
not  the  means  of  knowing  that  the  court  had 
exceeded  its  jurisdiction  in  the  manner  of  is- 
suing such  process.  The  only  exception  to  this 
rule,  of  which  I  am  aware, is  the  case  of  an  of- 
ficer justifying  under  an  execution  for  the  tak- 
ing of  goods  claimed  by  a  stranger;  but  even 
in  that  case,  the  decision  in  High  v.  Wilson,  2 
Johns. ,  46,  and  in  the  several  cases  in  the  En- 
glish courts  which  preceded  it,  went  no  further 
than  to  require  the  production  of  a  judgment 
in  a  suit  with  a  stranger  who  showed  in  him- 
self a  title  to  the  property,  which  was  good  as 
against  the  defendant  in  the  execution.  In  Lake 
v.  Sillers;  1  Ld.  Raym  ,  733:  Martynv.Podger, 
5  Burr.,  2631;  Ackworth  v.  Kemp,  1  Doug.,  41, 
and  in  the  case  of  High  v.  Wilson,  before  re- 
ferred to,  the  plaintiffs  showed  title  in  them- 
selves, derived  from  the  defendant  in  the  exe- 
cution before  the  lien  of  the  execution  attached 
thereon.  The  execution  of  itself,  therefore, was 
no  defense  to  the  officer,  who  could  only  make 
it  available  against  a  stranger  to  it  by  connect- 
ing it  with  a  judgment,  and  then  showing  that 
the  transfer  of  the  property  to  the  person  thus 
claiming  it  was  fraudulent  and  void  as  against 
the  creditor  who  had  recovered  such  judg- 
ment. In  this  view  of  the  subject,  it  will  be 
seen  that  the  cases  referred  to  may  be  sustained 
upon  principle,  as  the  production  of  the  judg- 
ment record  was  necessary  to  establish  the  fact 
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that  the  execution  issued  upon  a  judgment 
rendered  for  a  cause  of  action  which  existed, 
or  for  a  debt  contracted,  before  the  issuing  of 
such  execution,  otherwise  there  would  have 
been  no  creditor  as  against  whom  the  transfer 
of  the  property  could  have  been  fraudulent  ; 
but  there  are  many  cases  in  which  it  has  been 
held  that  where  the  officer  has  levied  upon  prop- 
erty in  the  possession  of  the  defendant  in  the 
execution,  and  it  has  been  subsequently  taken 
from  him  by  a  stranger,  he  may  sustain  an  ac- 
tion against  such  stranger,  upon  his  title  and 
possession  under  the  execution  alone,  without 
producing  the  judgment  to  show  that  the  exe- 
cution had  regularly  issued.  If  there  is  any 
case  in  which  it  has  been  *held  that  a  [*518 
production  of  the  judgment  was  necessary  to 
protect  the  officer  against  a  mere  intermeddler, 
who  had  no  claim  to  the  property  or  to  the 
possession  thereof  even  as  against  the  defend- 
ant in  the  execution,  the  court  must  have  erred 
in  following  the  decision  in  Lakev.  Billers,and 
the  other  cases  of  that  class,  to  which  I  have 
before  referred,  while  the  principles  upon 
which  those  decisions  were  based  has  been  en- 
tirely overlooked  or  misunderstood  by  the 
court. 

Having  disposed  of  this  class  of  cases,  which 
have  been  supposed  by  many  to  be  anomalous 
in  their  character,  and  to  form  an  exception  to 
a  general  rule,  I  am  prepared  to  go  with  Mr. 
J.  Marcy,  in  his  opinion,  in  the  case  of  Sava- 
coolv.  Boughton,  5  Wend.,  170,  in  declaring 
the  settled  rule  of  the  common  law,  at  least  in 
this  State,  to  be,  that  a  mere  ministerial  officer 
who  executes  the  process  of  a  court  having 
jurisdiction  of  the  subject-matter,  and  having 
also  jurisdiction  to  issue  such  process  in  gen- 
eral, or  in  certain  specified  cases,  is  protected 
in  the  execution  of  such  process  if  it  is  regu- 
lar on  its  face,  and  apparently  within  the  ju- 
risdiction of  the  court  issuing  the  same.  The 
several  cases  on  this  subject  have  been  so  fully 
and  ably  examined  by  that  learned  judge,  in 
the  elaborate  opinion  to  which  I  have  referred, 
that  it  would  be  a  useless  waste  of  time  forme  , 
to  attempt  to  go  over  the  same  ground.  Suf- 
fice it  to  say  that  the  cases  to  which  he  has  re- 
ferred, with  one  or  two  exceptions,  fully  sus- 
tain the  conclusions  at  which  he  arrived  on 
this  subject.  Even  the  cases  of  Suydam  v. 
Keys,  13  Johns.,  444,  and  Wise  v.  WitJiers,  3 
Or.,  331,  which  are  supposed  by  J.  Marcy  to 
conflict  with  this  general  rule,  may  perhaps  be 
considered  as  only  forming  a  reasonable  ex- 
ception to  it,  and  as  not  coming  within  the 
just  and  equitable  principle  which  protects  a 
ministerial  officer  in  the  execution  of  process 
which  he  is  bound  to  presume  to  have  been 
legally  and  properly  issued.  It  is  admitted  to 
be  the  law  that  the  process  of  a  court  of  infe- 
rior jurisdiction  will  not  protect  the  officer,  if 
the  want  of  jurisdiction  to  issue  the  same 
appears  upon  the  face  of  the  process;  and  I  ap- 
prehend also  the  same  principle  may  be  ap- 
plied *to  a  case  where  the  want  of  ju  [*5 1 9 
risdiction  arises  from  a  fact  of  public  notoriety 
which  is  legally  presumed  to  be  within  the 
knowledge  of  the  officer  as  well  as  others;  and 
of  which  he  is,  therefore,  bound  to  take  notice, 
[f  the  decisions  in  the  cases  of  Suydam  v. 
Keys  and  Wise  v.  Withers  can  be  supported  at 
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all,  it  must  be  upon  this  principle;  although  in 
neither  of  those  cases  does  the  court  appear  to 
have  put  its  decision  upon  the  ground  that  the 
officer  was  bound  to  take  notice  of  the  fact  that 
the  persons  who  had  been  assessed  were  not 
residents  of  his  school  district,  or  that  the 
party  upon  whom  the  militia  fine  had  beenim 
posed  was  a  judicial  officer  of  the  U.  S.  and, 
therefore,  not  amenable  to  a  court-martial  for 
the  non  performance  of  militia  duty.  It  is  not 
necessary,  however,  that  I  should  express  an 
opinion  upon  the  question,  whether  these  were 
matters  of  such  public  notoriety,  in  the  dis- 
trict where  the  officer  resided,  and  where  the 
process  was  to  be  executed,  as  to  make  it  the 
duty  of  the  officer  at  his  peril,  to  take  notice  of 
the  fact  that  the  process  was  illegal,  and  issued 
without  authority. 

In  the  case  under  consideration,  the  attach- 
ments were  regular  upon  their  face,  and  were 
issued  by  a  court  having  jurisdiction  of  the 
subject-matter  of  the  suits,  and  having  also  au- 
thority to  issue  such  process,  upon  a  compli 
ance  with  the  statutory  regulations  on  that 
subject;  and  there  was  no  fact  within  the 
knowledge  of  the  constable,  from  which  he 
could  have  supposed  that  there  was  any  irreg- 
ularity in  the  issuing  of  the  attachments.  They 
were,  therefore,  a  sufficient,  authority  to  him 
to  enter  upon  the  premises  of  the  plaintiff  in 
error,  to  take  the  wagon  of  Godfrey,  the  de- 
fendant in  the  attachments.  Having  the  au- 
thority to  enter  and  take  the  wagon,  as  I  have 
before  observed  the  constable  was  not  liable 
to  an  action  of  trespass,  either  for  entering 
upon  the  close  of  Parker,  or  for  taking  the 
whiffletree  and  devices  which  had  been  at- 
tached to  the  wagon  without  his  knowledge  or 
consent.  There  was,  therefore,  no  error  in  the 
judgment  of  the  justice;  and  the  decision  of 
the  Supreme  Court,  affirming  the  same,  and 
reversing  the  erroneous  judgment  of  the  Court 
52O*]  of  C.  *P.,  should  be  affirmed  by  this 
court,  with  such  costs  as  the  statute  gives  to 
public  officers  in  cases  of  this  kind. 

On  the  question  being  put — shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  present  (20  in  number)  voted  in  the  neg- 
ative. 

Whereupon,  the  judgment  of  tJie  Supreme 
Court  was  affirmed. 

Affirming— 13  Wend.,  298. 

Cited  in— 24  Wend.,  487 ;  27  N.  Y.,  604 ;  4  Hun,  730 ; 
11  Hun.  253 :  1  Barb.,  555 ;  3  Barb.,  19 :  4  Barb.,  16 :  16 
Barb.,  503 ;  29  Barb..  Ill ;  3  How.  Pr.,  349 :  9  Abb.  Pr., 
352:  1  Hilt.,  119;  2  Hilt.,  322;  10  Kan.,  73;  43  Mich., 
465 ;  14  Am.  Rep.,  574  (61  Me.,  426). 


THE  PEOPLE,  ex  rel.  HOTT, 

v. 

THE  SUPERVISORS  OF  THE  COUNTY 
OF  KINGS. 

Powers  of  Boards  of  Supervisors  in  Suffolk, 
Queens  and  Kings — Highways — Assessment  of 
Damages. 

In  the  Counties  of  Suffolk,  Queens  and  Kings,  the 
Board  of  Supervisors  have  no  authority,  in  case  of 
an  assessment  of  damages  by  a  jury  on  the  laying 
out  of  a  highway,  to  examine  into  the  principles  on 
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which  such  assessment  was  made,  or  into  the  fair- 
ness or  Justice  thereof ;  nor  have  they  the  power  to 
increase  or  reduce  such  damages :  but  on  the  con- 
trary are  bound  according  to  the  requirements  of 
the  Act  to  impose  a  tax  to  raise  the  whole  amount  as 
settled  by  the  jury. 

The  decision  in  this  case  overrules  the  principal 
question  decided  in  People  ex  rel.  Patchen  v  The 
same  defendants,  7  Wend.,  530. 

Citations-Act,  Feb.  23, 1830;  1  R.  8.,  515.  sec.  69. 

ERROR  from  the  Supreme  Court.  A  road 
was  laid  out  in  the  County  of  Kings,  un- 
der the  "Act  Regulating  Highways  and  Bridges 
in  the  Counties  of  Suffolk,  Queens  and  Kings  " 
passed  Feb.  23,  1830.  See  3  R.  S.,  App.,  135. 
Land  belonging  to  the  relator  was  taken  for 
such  road,  and  his  damages  were  assessed  by 
a  jury  at  $1,450,  and  a  statement  was  duly  laid 
before  the  Board  of  Supervisors  of  the  verdict 
of  the  jury  and  of  the  charges  and  expenses  of 
the  laying  out  of  the  road,  and  the  Board  was 
required  to  lay  a  tax  upon  the  Town  of  Brook- 
lyn according  to  the  requirements  of  the  stat- 
ute, to  pay  and  satisfy  such  damages.  The 
Board  at  first  refused  to  impose  a  tax  for  such 
purpose,  but  subsequently  they  referred  the 
matter  to  a  committee,  who  made  a  report 
greatly  reducing  the  amount  of  damages  to  be 
allowed  to  the  relator,  but  before  the  report 
was  finally  disposed  of  an  alternative  manda- 
mus was  served  upon  them,  *directing  [*52 1 
them  forthwith  to  impose  a  tax  upon  the  town 
of  Brooklyn  to  satisfy  the  damages  assessed  to 
the  relator,  or  to  show  cause,  etc.  To  this  writ 
the  Supervisors  made  a  return,  stating  the 
above  facts,  and  relying  for  the  course  adopted 
by  them,  upon  the  decision  of  the  Supreme 
Court  in  the  case  of  People  v.  Supervisors  of 
Kings  Co.,  7  Wend.,  530.  The  relator  de- 
murred to  the  return,  and  on  the  argument  of 
the  demurrer,  judgment  was  given  for  the  de- 
fendants, upon  the  principles  and  for  the  rea- 
sons stated  in  the  case  referred  to  in  the  return 
of  the  defendants.  The  relator  sued  out  a 
writ  of  error,  and  the  cause  was  argued  in  this 
court  by, 

Messrs.  S.  F.  Clarkson  and  J.  A.  Spen- 
cer, for  the  plaintiff  in  error. 

Messrs  I.  L.  Wendell  and  S.  Stevens, 
for  the  defendant  in  error. 

After  advisement,  opinions  were  delivered 
by  the  Chancellor  and  Senators  Edwards  and 
Maison  recommending  a  reversal  of  the  judg- 
ment of  the  Supreme  Court. 

The  Chancellor  was  of  opinion  from  the 
course  of  legislation  in  reference  to  highways 
in  the  Counties  of  Suffolk,  Kings  and  Queens, 
from  the  earliest  enactments  on  the  subject, 
and  particularly  from  the  circumstances  under 
which  the  Act  of  Feb.  23,  1880,  in  reference  to 
the  highways  in  those  counties  was  passed,  as 
evidenced  by  legislative  journals  and  docu- 
ments, that  the  Legislature  did  not  intend  that 
l he  provision  of  the  general  Act  in  relation  to 
highways,  whereby  power  is  given  to  Boards 
of  Supervisors  "to  examine  into  the  principles 
on  which  such  assessments  shall  have  been 
made,  and  into  the  fairness  and  justice  there- 
of, and  to  increase  or  reduce  the  damages,  as 
in  their  judgment  shall  be  justand  reasonable," 
1  R.  S.,  515,  sec.  69,  should  apply  to  the  Coun- 
ties of  Suffolk,  Kings  and  Queens;  and  that  the 
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difference  in  the  phraseology  of  the  two  Acts 
was  designed  with  the  express  view  of  con- 
tinuing the  local  law  as  it  existed  at  the  time 
of  the  enactment  of  the  Act  of  Feb.  23,  1830, 
522*]  *so  that  the  verdict  of  the  jury  should 
be  final  and  conclusive,  as  well  in  respect  to 
the  town  as  the  individual  whose  land  was 
taken;  and  that,  consequently,  the  Supervisors 
were  bound  to  allow  the  whole  amount  of  dam- 
ages as  settled  by  the  jury,  and  had  no  power 
to  reduce  the  same.  For  these  among  other 
reasons  he  was  for  reversing  the  judgment  of 
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the  Supreme  Court.  Senators  Edwards  and 
Maison  substantially  concurred  in  the  views 
taken  of  the  question  by  the  Chancellor. 

On  the  question  being  put— shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
Court  with  one  exception  (25  being  present) 
voted  in  the  affirmative. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Explained— 24  Hun,  595. 
Followed— 60  How.  Pr.,  282. 
Cited  in— 3  Denio,  401. 

WEND.  16 


IN  THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  NEW  YORK, 

IN 
JANUARY  TERM,  1837,  IN  THE  SIXTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


523*] 


*DOANE  t>.  EDDY. 


Mortgage  of  Personal  Property — Fraudulent  as 
against  Creditors  where  Possession  Remains  in 
Mortgagor,  unless  Satisfactorily  Explained — 
What  a  Sufficient  Explanation — Revised  Stat- 
utes Abolish  Distinction  between  Absolute  Sale 
and  Mortgage —  Practice —  Evidence. 

A  mortgage  of  personal  property  is  fraudulent  as 
against  the  creditors  of  the  mortgagor,  where  there 
is  not  an  immediate  delivery  followed  by  an  actual 
and  continued  change  of  possession,  although  the 
mortgage  be  made  in  good  faith  and  without  any 
intent  to  defraud,  unless  the  continued  possession 
in  the  mortgagor  is  satisfactorily  explained. 

In  this  case  it  was  held  that  the  continued  posses- 
sion of  a  mortgagor  was  not  so  explained,  by  show- 
ing that  he  was  a  traveling  or  missionary  preacher 
of  the  gospel,  and  that  the  use  of  the  property 
mortgaged  (a  horse)  was  necessary  to  enable  him  to 
pursue  his  vocation  ;  and  that  upon  such  evidence 
it  was  the  duty  of  the  court  to  nonsuit  the  plaint- 
iff, and  not  to  submit  the  question  of  fraudulent  in- 
tent to  the  jury :  Justices  Bronson  and  Cowen  hold- 
ing this  opinion,  and  the  Chief  Justice  dissenting. 

The  distinction  which  heretofore  existed  between 
an  absolute  sale  and  a  mortgage  of  goods  is  abol- 
ished by  the  Revised  Statutes- 

Where  a  defendant  sued  here  justifies  the  taking 
of  property  in  a  sister  State,  under  an  attachment  is- 
sued there,  he  is  bound,  it  seems,  to  show  that  the 
process  issued  is  conformable  to  the  laws  of  the 
place.  The  omission  to  give  such  proof  cannot,  how- 
ever, be  objected  in  bank,  if  the  question  was  not 
raised  at  the  trial. 

Citations— 6  Johns.,  9 ;  8  Wend.,  375 ;  2  Wend.,446 ; 
9  Johns.,  337;  9  Wend.,  198:  5  Johns.,  258;  3  Cow., 
166 ;  2  R.  S.,  136,  sec.  5 ;  137,  sec.  4 :  12  Wend.,  297 ;  1 
Wend.,  376 ;  6  Wend.,  436 ;  14  Wend  ,  146. 

THIS  was  an  action  of  trover  for  a  mare, tried 
at  the  Washington  Circuit  in  June,  1834, 
before  the  Hon.  Esek  Cowen,  then  one  of  the 
Circuit  Judges. 

524*]  *To  prove  title  to  the  property,  the 
plaintiff  gave  in  evidence  a  mortgage  executed 
by  Julius  Doane,  dated  Aug.  8,  1832,  convey- 
ing to  him  the  mare,  with  other  goods  and 


NOTE.— Chattel  mortgage— Possession  retained  by 
mortgagor— Fraud.  See  Sturtevant  v.  Ballard,  9 
Johns.,  337,  note;  Ludlow  v.  Hurd,  19  Johns.,  218, 
note;  Look  v.  Comstock,  15  Wend., 244,  note. 

In  connection  with  the  above  case  of  Doane  v. 
Eddy,  see  Randall  v.  Cook,  17  Wend.,  53. 

Practice— New  trial— Objections  not  taken  at  the 
trial,  not  a  ground  for.  See  Ryerss  v.  Wheeler,  25 
Wend.,  437,  note. 


chattels.  The  mortgage  recited  that  the  plaint- 
iff had  signed  a  note  with  and  as  the  surety  of 
the  mortgagor,  to  one  Silas  Hall,  for  the  sum 
of  $175,  payable  Aug.  8,  1833,  and  that  the 
mortgagor,  from  his  then  embarrassments,  was 
apprehensive  that  he  would  not  be  able  to  pay 
the  note  at  maturity.  The  mortgage  purport- 
ed to  be  made  for  the  plaintiff's  indemnity. 
The  mortgagor  was  to  retain  possession  of  the 
property,  and  to  use  the  same  in  a  prudent  and 
discreet  manner,  until  the  note  would  fall  due. 
If  he  paid  the  note,  indemnified  the  plaintiff 
and  saved  him  harmless,  the  mortgage  was  to 
be  void;  if  not,  the  plaintiff  was  authorized  to 
take  the  property  into  his  possession  as  his  ab- 
solute property.  It  was  also  provided,  that  if 
the  mortgagor  should  at  any  time  before  the 
note  fell  due  sell  or  assign  the  goods,  or  any 
part  thereof,  or  if  the  same  or  any  part  thereof 
should  be  taken  from  him,  by  execution  or 
otherwise,  within  the  time,  the  mortgage  was 
to  be  deemed  forfeited,  and  the  plaintiff's 
right  was  to  become  absolute.  The  plaintiff 
and  Julius  Doane,  at  the  time  the  mortgage 
was  executed,  resided  at  Grauville,  in  this 
State.  The  mare  had  been  owned  and  pos- 
sessed, for  several  years,  by  the  mortgagor, 
who,  four  or  five  months  after  the  date  of  the 
mortgage,  removed  to  Clarendon,  in  the  State 
of  Vt.,  taking  the  mare  with  him.  Some  of 
the  property  mortgaged  was  left  on  the  plaint- 
iff's farm.  The  mare  was  taken  in  July.  1833, 
at  Middletown  in  Vermont,  by  a  constable,  by 
virtue  of  an  attachment  issued  by  a  justice  of 
the  peace  at  the  suit  of  the  present  defendant, 
on  a  note  for  $36.76,  given  by  Julius  Doane  to 
the  defendant,  bearing  date  Jan.  8,  1833.  pay- 
able one  day  after  date.  The  defendant,  with 
full  knowledge  of  the  existence  of  the  mort- 
gage, directed  the  mare  to  be  attached,  and 
she  was  afterwards  sold  to  pay  the  debt.  The 
attachment  was  produced  by  the  plaintiff's 
witness,  who  was  called  to  prove  the  taking 
by  the  defendant.  The  plaintiff  rested  and 
the  defendant  moved  for  a  nonsuit.  The  plaint- 
iff, for  the  purpose  of  showing  the  mortgage 
*to  be  valid,  offered  to  prove  that  the  [*525 
note  of  $175  to  Hall,  was  given  on  a  loan  of 
that  sum  to  Julius  Doaue,  and  that  Hall  re- 
fused to  make  the  loan,  unless  the  plaintiff,  the 
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brother  of  Julius,  would  also  sign  the  note; 
that  the  plaintiff  consented  to  become  surety 
on  receiving  the  mortgage  for  his  indemnity; 
that  Julius  had  the  money  and  that  the  plaint- 
iff had  paid  and  taken  up  the  note  at  maturity; 
that  the  mortgage  was  executed  for  the  honest 
purpose  of  indemnifying  the  plaintiff,  and  was 
a  matter  of  public  notoriety;  that  Julius  was  a 
minister  of  the  gospel,  not  settled,  but  a  trav- 
eling preacher  or  missionary,  and  required  the 
use  of  the  mare  to  enable  him  to  pursue  his 
vocation,  support  himself,  and  provide  the 
means  of  redeeming  the  property  mortgaged. 
The  judge  decided  that  this  evidence,  if  given, 
would  not  vary  the  result,  and  nonsuited  the 
plaintiff,  on  the  ground  that  the  mortgage  was 
fraudulent,  as  against  the  creditors  of  Julius 
Doane,  the  possession  of  the  property  not  hav- 
ing been  changed,  but  remaining  with  the 
mortgagor.  The  plaintiff  moved  to  set  aside 
the  nonsuit. 

Mr.  J.  Holmes,  for  the  plaintiff. 

Mr.  S.  Stevens,  for  the  defendant. 

The  following  opinion  was  delivered  by  Mr. 
Justice  Bronson,  in  which  Mr.  Justice  Cow- 
en  concurred.  The  Chief  Justice  dissented: 

Bronson,  J.  Some  of  the  questions  dis- 
cussed on  the  argument  do  not  properly  arise 
in  the  case.  It  does  not  appear  that  the  plaint- 
iff made  any  objection  that  the  defendant  had 
not  proved  himself  a  creditor  of  Julius  Doane, 
or  that  the  property  had  not  been  regularly 
taken  on  attachment,  issued  pursuant  to  the 
laws  of  the  State  of  Vt.  The  plaintiff  himself 
gave  in  evidence  the  note  which  Julius  Doane 
had  given  to  the  defendant,  and  also  produced 
the  attachment  for  the  purpose  of  showing  the 
taking  of  the  property  by  the  defendant.  If 
he  had  afterwards  objected  that  the  defendant 
could  not  justify  the  taking  without  showing 
52G*]*that  the  attachment  was  issued  accord- 
ing to  law,  it  would  probably  have  been  in- 
cumbent on  the  defendant  to  give  further  evi- 
dence. Jenner  v.  Joliffe,  6  Johns.,  9.  But  it  is 
against  well  settled  principles  to  allow  a  party 
to  take  an  objection  here,  which  if  made  at 
the  circuit  might  have  been  obviated. 

Was  the  mortgage  fraudulent  as  against  the 
creditors  of  Julius  Doane?  This  is  the  only 
question  in  the  case.  For  the  purpose  of  decid- 
ing it,  the  evidence  offered  and  rejected  must 
be  regarded  as  actually  given.  The  plaintiff  be- 
came a  surety  for  his  brother.and  took  the  mort- 
gage for  his  indemnity.  He  paid  the  debt  of  the 
principal  when  it  fell  due.  The  property  was 
left  in  the  possession  of  the  mortgagor,  and  he 
continued  to  possess  and  use  it  for  about  eleven 
months,  when  it  was  taken  on  the  attachment. 
The  reason  for  leaving  the  mare  with  the  mort- 
gagor was,  that  he  was  a  traveling  preacher  or 
missionary,  and  the  use  of  the  property  was 
necessary  to  enable  him  to  pursue  his  vocation, 
support  himself,  and  provide  the  means  of  re- 
deeming the  property  mortgaged.  Are  these 
reasons  sufficient  to  take  the  case  out  of  the 
operation  of  the  rule,  that  possession  by  the 
mortgagor  is  presumptive  evidence  of  fraud  as 
against  creditors?  The  high  vocation  of  the 
mortgagor  can  have  no  legal  influence  upon 
the  question.  The  enjoyment  of  the  property 
was  convenient  if  not  absolutely  necessary,  in 
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the  pursuit  of  his  calling.  Such  must  also  be 
the  case  with  the  farmer,  the  mechanic  or  the 
tradesman,  who  finds  it  necessary  to  mortgage 
his  implements  of  husbandry,  the  tools  of  his 
trade,  or  the  wares  in  which  he  deals.  In  a 
question  of  this  kind,  the  law  pays  no  regard 
to  any  particular  class  or  condition  of  men,  but 
the  same  rule  is  applicable  alike  to  all.  The 
question  then  is,  whether  it  be  a  sufficient  rea- 
son for  leaving  personal  chattels  in  the  posses- 
sion of  the  mortgagor,  that  the  use  of  the  prop- 
erty is  necessary  in  his  business  or  calling,  or 
as  the  means  by  which  he  is  to  obtain  his  sup- 
port ? 

I  shall  not  go  into  an  examination  of  the 
numerous  cases  in  the  books  upon  this  most 
fruitful  subject  of  legal  controversy.  Many  of 
them  were  reviewed  by  the  late  Chief  Justice, 
in  Hall  v.  Tuttle,  8  Wend. ,  375.  Possession  in 
*the  vendor  of  personal  chattels,  after  [*527 
a  sale  or  conveyance,  has  always  been  deemed 
prima  facie  evidence  of  fraud  as  against  cred- 
itors and  subsequent  purchasers;  and  if  not 
satisfactorily  explained,  it  always  amounted  to 
conclusive  evidence  of  fraud.  The  burden  of 
proving  the  transaction  bonafide,  and  showing 
some  sufficient  reason  for  continued  possession 
in  the  vendor,  rested  on  the  person  claiming 
under  the  conveyance.  Sturtevant  v.  Ballard,  9 
Johns.,  337;  Jennings  v.  Carter,  2  Wend.,  446;. 
Coltinsv.  Brush,  9  Id.,  198.  A  distinction  was 
formerly  taken  between  an  absolute  sale  and  a 
mortgage  of  goods;  and  in  the  latter  case,  if 
the  possession  of  the  vendor  was  consistent 
with  the  face  of  the  deed,  such  fact  has  some- 
times been  held  to  take  the  case  out  of  the  op- 
eration of  the  rule  which  has  been  mentioned. 
The  case  of  Barrow  v.  Paxton,  5  Johns.,  258, 
turned  upon  this  distinction ;  and  Bissett  v.  Hop- 
kins, 3  Cow.,  166,  arose  upon  a  mortgage,  and 
not  an  absolute  sale  of  personal  chattels.  But 
this  distinction  no  longer  exists.  The  new  stat- 
ute has  placed  all  sales  and  conveyances  of 
goods,  whether  absolute  or  by  way  of  mort- 
gage, and  upon  whatever  condition  they  may 
be  made,  on  the  same  footing.  It  is  no  longer 
of  any  importance  that  the  possession  of  the 
vendor  is  consistent  with  the  deed.  Unless  the 
conveyance,  whatever  may  be  its  form,  is  ac- 
companied by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of 
possession,  the  statute  declares  that  the  trans- 
action shall  be  presumed  fraudulent  and  void 
as  against  creditors;  and  the  evidence  of  fraud 
will  be  conclusive,  unless  the  person  claiming 
under  the  conveyance  shows  that  the  same  was 
made  in  good  faith,  and  without  any  intent  to 
defraud  creditors.  2  R.  S.,  136,  sec.  5. 

There  is  some  difficulty  in  laying  down  any 
general  rule  as  to  what  shall  be  deemed  a  suf- 
ficient reason  for  the  non-delivery  of  the  goods, 
where  everything  else  is  fair  and  bonafide.  In 
Collins  v.  Brush,  the  property  was  taken  in  ex- 
ecution after  the  new  statute  had  gone  into  op- 
eration, though  the  bill  of  sale  was  executed 
before.  The  plaintiff  became  the  indorser  for 
one  Ayres,  in  the  sum  of  $180;  and  after  pro- 
test, paid  and  took  up  the  draft.  Ayres  gave 
*the  plaintiff,  for  his  indemnity,  a  bill  [*528 
of  sale  of  a  pair  of  burr  mill-stones  and  a  quan- 
tity of  oak  timber  lying  at  his  mill.  After  the 
execution  of  the  creditor  was  issued,  but  be- 
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fore  it  was  levied,  the  plaintiff  employed  one 
Downes  to  take  charge  of  the  property,  and  he 
piled  the  lumber,  but  did  not  remove  the  mill- 
•tones, having  obtained  the  permission  of  Ayres 
to  let  the  stones  and  the  lumber  remain  at  the 
mill.  It  was  held  that  the  plaintiff  could  not 
recover  against  the  judgment  creditor  who  had 
taken  the  goods  on  execution;  that  although 
the  sale  was  upon  a  valuable  consideration,  no 
sufficient  reason  had  been  shown  for  leaving  the 
property  in  the  possession  of  the  vendor.  This 
is,  I  think,  a  stronger  case  than  the  one  now 
before  the  court.  It  was  a  sale  of  ponderous 
articles,  where  there  could  not  be  an  immedi- 
ate change  of  possession;  but  three  or  four 
months  had  elapsed  after  the  sale  without  any 
actual  delivery,  and  yet  the  transaction  was 
held  fraudulent  and  void  as  against  creditors. 
The  case  of  Gardner  v.  Adams,  12  Wend.,  297, 
also  arose  under  the  new  statute.  It  was  upon 
a  mortgage  of  personal  property,  which  was 
left  in  the  possession  of  the  mortgagor  for  his 
accommodation.  The  sale  was  held  fraudulent 
and  void.  The  late  Chief  Justice  remarked  that 
the  reason  for  leaving  the  property  in  the  hands 
of  the  mortgagor — his  accommodation — might 
be  assigned  in  every  case;  and  if  held  sufficient, 
the  burden  of  proving  fraud  would  be  thrown 
on  the  plaintiff:  whereas  the  statute  intended 
that  those  concerned  in  such  a  transaction 
should  be  obliged  to  prove  it  not  only  done 
upon  good  consideration,  but  free  from  all  in- 
tention of  defrauding  any  one,  or  defeating 
any  creditor  in  the  collection  of  his  debt. 

In  the  case  under  consideration,  the  posses- 
sion of  the  mare  was  not  changed,  for  the  rea- 
son that  the  use  of  the  animal  was  convenient, 
if  not  necessary,  in  the  business  or  calling  of 
the  mortgagor.  The  excuse  for  the  non-delivery 
is  of  the  same  character  with  that  which  was 
assigned  in  the  case  of  Gardner  v.  Adams  ;  the 
mortgagor  was  left  in  possession  for  his  accom- 
modation. If  this  should  be  held  a  sufficient 
reason,  the  legal  presumption  of  fraud  arising 
529*]  *out  of  the  fact  that  the  goods  were 
not  delivered,  would  be  of  little  value.  It 
would  always  be  enough  for  a  man  to  produce 
his  mortgage,  prove  a  good  consideration,  and 
show  that  the  possession  of  the  property  was 
necessary  to  the  business  or  occupation  of  the 
vendor.  The  latter  fact  could  alway  be  made 
out  for  men  rarely,  if  ever,  execute  mortgages 
on  their  personal  property  when  they  can  con- 
veniently part  with  it.  The  mortgage  usually 
covers  property  which  the  party  is  unwilling 
to  sell  and  deliver  ;  it  is  necessary  in  his  busi- 
ness, or  for  his  support. 

Where  there  is  a  sale  or  mortgage  of  ponder- 
ous articles,  a  reasonable  time  must  be  allowed 
for  removing  the  goods;  and  growing  crops  are 
not  susceptible  of  an  immediate  and  actual  de- 
livery. Besides  these  there  may,  undoubtedly, 
be  other  cases  where  the  continued  possession 
of  the  vendor  can  be  satisfactorily  explained, 
so  as  to  repel  the  legal  presumption  of  fraud. 
But  where  the  property  is  of  such  a  nature  that 
there  might  be  an  immediate  change  of  posses- 
sion, it  is  not  enough  that  the  vendor  needed 
the  use  of  the  goods.  Something  more  must 
be  proved,  or  the  presumption  of  fraud  will 
still  remain. 

It  is  objected  that  the  question  of  fraud 
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should  have  been  submitted  to  the  jury,  and 
that  the  judge  erred  in  ordering  a  nonsuit. 
There  was  no  conflict  of  evidence;  no  dispute 
about  facts.  No  sufficient  reason  was  assigned 
for  the  nondelivery  of  the  property.  If  the 
question  of  fraud  had  been  submitted  to  the 
jury  and  they  had  found  for  the  plaintiff,  we 
should  have  been  obliged  to  set  aside  the  ver- 
dict. In  such  a  case,  it  is  proper  for  the  judge 
at  the  circuit  to  order  a  nonsuit.  1  Wend.,  376; 
6  Wend.,  436;  14  Wend.,  146. 

The  Chief  Justice  dissented,  and  deliv- 
ered the  following  opinion : 

I  am  inclined  to  think  the  question  of  fraud- 
ulent intent  was  a  question  of  fact,  and  should 
have  put  to  the  jury.  The  continued  posses- 
sion of  the  horse  after  the  giving  of  the  mortgage 
was  presumptive  evidence  of  fraud  by  opera- 
tion *of  the  Statute  2  R.  S.,  130,  sec.  5;  [*53O 
and  the  onus  of  disproving  it  lay  upon  the 
plaintiff;  he  might  show,  if  he  could,  that  the 
mortgage  "  was  made  in  good  faith,  and  with- 
out any  intent  to  defraud  such  creditors  or  pur- 
chasers," by  the  very  terms  of  the  Act ;  and 
then  it  would  be  valid.  Id.  This  he  proposed 
to  do;  for  he  offered  to  prove  a  state  of  facts 
which  fairly  tended  to  repel  all  idea  of  a  fraud- 
ulent design;  whether  it  did  so  effectually  or 
not,  I  apprehend  was  not  a  question  of  law  but 
of  fact,  and  belonged  to  the  jury.  Is  the  court 
to  pass  upon  the  good  faith  of  the  transaction, 
or  whether  an  intent  to  defraud  creditors  did 
or  did  not  exist  in  the  minds  of  the  parties  at 
the  time?  It  is  declared,  sec.  4,  p.  137,  "  The 
question  of  fraudulent  intent,  in  all  cases  aris- 
ing under  the  provisions  of  this  chapter,  shall 
be  deemed  a  question  of  fact,  and  not  of  law." 
Sec.  5,  p.  136,  is  in  the  same  chapter  of  which 
sec.  4,  p.  137,  is  a  part  and,  of  course,  the 
fraudulent  intent  referred  to  in  section  4  means 
the  intent  to  defraud  mentioned  in  section  5. 

The  possession  in  the  mortgagor  or  vendor 
is  all  that  need  be  shown,  in  the  first  instance, 
by  the  creditor  contesting  the  validity  of  the 
transaction,  and  that  being  shown,  the  statute 
presumes  the  mortgage  fraudulent;  but  when 
all  the  facts  and  circumstances  attending  the 
transaction  and  which  discloses  its  real  nature 
and  character,  are  brought  out  by  the  mortga- 
gee, must  not  the  jury  pronounce  upon  the 
good  faith,  and  absence  of  any  fraudulent  in- 
tent which  the  statute  says  may  be  urged  by 
way  of  repelling  the  presumed  fraud?  Should 
the  court  pass  upon  the  facts  declaring  a  fraud- 
ulent intent  or  not,  as  the  case  may  be?  What 
state  of  facts  must  exist  in  a  case  to  require  a 
submission  of  them  to  the  jury? 

New  trial  denied. 

Conveyance  of  personal  property— Presumed  fraud- 
ulent, if  not  accompanied  by  delivery  and  change  of 
possession.  Overruled— 20  Wend.,  641 :  33  Wend.,  674; 
6Duer.,96. 

Explained— 4  Hill.  275. 

Approved— 3  Sandf.,  69,  77;  7  Leg.  Obs.,  339. 

Cited  in— 17  Wend.,  56,  495:  19  Wend.,  185:  Hoffm., 
147,  457 :  1  Hill,  443;  1  E.  D.  8..  449;  11  Leg.  Obs.,  57. 

Frudulent  intent— Is  a  question  of  fact— Cited  in— 
17  Wend.,  56;  19  Wend.,  445 ;  Hoffm..  147;  2  Abb.,  N. 
8..  305  :  4  Rob.,  685. 

Objection— If  not  taken  on  trial,  unavailable  in 
bank.  Cited  in-18  Barb..  527 ;  20  Barb.,  437:  65  Barb., 
597 ;  47  Barb.,  526;  45  How.  Pr..  133;  62  How.  Pr..283; 
6  Abb.  Pr.,  187:  9  Bos.,  577;  1  Hilt.,  543. 
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Easement  of  Way  Held  in  Common — Prescrip- 
tive Title  by  20  Years  User— Presumption  of 
Grant — How  Abandoned  or  Extinguished — 
Abandonment,  Simple  Non-user— Intention  to 
Resume  within  Reasonable  Time  may  be  Shown 
— Non-user  for  20  Years — Permanent  Ob- 
struction by  One — Remedy. 

The  encroachment,  by  one  party,  upon  a  way  held 
in  common,  by  building  part  of  the  wall  of  a  house 
upon  a  portion  of  it  and  inclosing  another  portion 
within  fence,  works  an  extinguishment  by  opera- 
tion of  law :  especially  where  the  other  party  sells 
his  interest  after  such  acts  done,  and  the  purchaser 
on  his  part  acquiesces  in  and  confirms  what  has 
been  done. 

The  acts  relied  on  to  show  an  extinguishment 
must  be  such  as  clearly  to  indicate  an  intention  to 
abandon  the  right  to  the  easement  or  servitude. 

Where  a  party  relinquishes  the  enjoyment  of  an 
easement  or  servitude,  it  lies  with  him  to  show  an 
intention  to  resume  the  use  of  it  within  a  reasonable 
time :  and  where  there  are  no  circumstances  in- 
timating the  suspension  to  be  temporary  only,  a 
bonafide  purchaser  will  be  protected  in  the  enjoy- 
ment of  the  property  as  it  appeared  at  the  time  of 
his  purchase. 

An  uninterrupted  adverse  user  of  20  years,  in  an- 
alogy to  the  statute  limiting  a  right  of  entry,  con- 
fers a  complete  prescriptive  title  to  a  way  or  other 
easement  or  servitude ;  and  the  extent  of  the  way 
is  governed  by  the  user. 

Where  the  case  is  questionable,  the  usual  course 
is  to  leave  it  to  the  jury  to  say  whether  they  will 
presume  a  grant;  but  where  the  fact  of  adverse  pos- 
session is  beyond  dispute,  the  law  itself  raises  the 
presumption. 

A  right  of  way  may,  however,  be  abandoned  or 
extinguished. 

Abandonment  is  a  simple  non-user  of  an  ease- 
ment :  but  to  establish  such  an  answer  to  the  claim 
of  a  right  of  way,  the  enjoyment  of  the  right  must 
have  totally  ceased  for  the  same  length  of  time  that 
was  necessary  to  create  the  original  presumption. 

The  non-user  for  20  years  affords  a  presumption, 
either  that  the  former  presumptive  right  was  ex- 
tinguished in  favor  of  some  other  adverse  right,  or 
if  no  such  adverse  right  appears,  that  it  has  been 
surrendered  or  never  had  existence.  A  mere  non- 
user,  it  seems,  is  sufficient  to  produce  this  effect, 
without  showing  the  erection,  or  permission  to 
erect  a  permanent  obstruction. 

A  permanent  obstruction  however,  alone,  by  one 
party,  insisted  on  by  the  other,  operates  to  extin- 
guish all  right  to  the  use  of  a  common  way,  al- 
though such  obstruction  has  existed  for  a  period 
less  than  20  years ;  and  in  such  case  it  matters  not 
in  an  action  on  the  case  by  the  party  who  claims  the 
common  right,  that  the  other  party  has  taken  into 
his  possession  in  severally  more  than  he  is  entitled 
unto— if  he  has  done  so,  the  remedy  is  in  trespass 
quare  clausum  fregit,  and  not  by  action  on  the  case. 

Citations-3  East,  294;  Doug.,  343;  3  Bing.,  115:  10 
Moore,  439 ;  2  Barn.  &  Aid.,  791 ;  5  Harr.  &  J.,  477, 
476,  477,  497 ;  2  Pick.,  466 ;  3  Pick.,  408 ;  8  Pick..  509 ;  1 
Chit.  Pr.,  206.  214 ;  4  Mason,  397 ;  3  Kent,  Com.,  444, 
445, 448-50 ;  10  Pick.,  310 ;  3  McCord,  194 ;  2  Bv.  Poth., 
136  ;  12  Ves.,  265  ;  3  Mason,  275.  276 ;  3  Camp.  514  ;  4 
Wend.,  423,  427,  633;  1  Leon,  110;  3  Barn  &  C.,  332, 
335 ;  Dowl.  &  R.,  234 ;  4  McCord,  96 ;  8  Wend.,  483 :  6 
Wend.,  436 :  1  Brownl.,  174;  And.,  175,  pi.  211;  Vin. 
Abr.,  Extinguishment,  pi.  2, 13. 

rpHIS  was  an  action  on  the  case,  for  obstruct- 
-L  ing  a  way,  tried  at  the  Albany  Circuit  in 
Mar.,  1831,  before  the  Hon.  James  Vander- 
poel,  one  of  the  Circuit  Judges. 

The  parties  are  the  owners  of  adjoining  house 
lots  in  the  City  of  Albany,  situate  on  the  south 
side  of  and  facing  State  St. ;  the  plaintiff's  lot 
lying  to  the  east  of  the  defendant's  is  now 
known  as  No.  106 — the  defendant's  lot  is 
532*]  known  as  *No.  108  ;  both  parties  de 
rived  title  from  Henry  Cuyler,  who  devised 
the  lots  by  will,  bearing  date  Mar.  21,  1689. 
Lot  No.  108  was  conveyed  by  deed  under  pow- 
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er  contained  in  the  will  of  Henry  Cuyler,  Mar. 
25,  1695,  to  Johannes  Cuyler,  being  described 
in  the  deed  as  being  in  breadth  in  front  and  rear 
20  feet,  "  with  the  half  of  a  common  alley  to 
the  east,  breadth  3  feet — all  wood  measure." 
May  1,  1702,  Johannes  Cuyler  conveyed  this 
lot  to  Gerrit  Luykass.  Lot  No.  106  was  con- 
veyed by  the  representatives  of  Henry  Cuyler 
to  Abraham  Cuyler,  by  deed  beaiing  date 
July  8,  1703,  being  described  as  of  the  breadth 
of  20  feet  in  front  and  rear,  and  as  being 
bounded  on  the  west  by  the  lot  of  Gerrit  Luy- 
kass, "with  the  half  of  a  common  alley  on  the 
west  thereof,  in  company  with  said  Gerrit 
Luykass — is  broad  3  feet."  The  plaintiff  de- 
duced a  regular  paper  title  to  lot  No.  106  from 
Abraham  Cuyler,  and  the  defendant  a  like  title 
to  lot  No.  108  from  Gerrit  Luykass.  The  own- 
ers gave  a  practical  construction  to  the  convey- 
ances of  these  lots,  by  establishing  an  alley  be- 
tween them  of  the  with  of  about  6  feet,  as  it 
was  proved  that  from  1774  to  1825  there  was 
an  alley  of  about  that  width  between  the  lots 
extending  south  from  State  St.  the  distance  of 
33  feet.  At  the  southern  termination  of  the  al- 
ley, there  was  a  cedar  post  standing  in  a  line 
with  the  south  end  of  the  house,  erected  on  lot 
No.  108,  at  the  distance  of  3  feet  8  inches  from 
the  southeast  corner  of  the  house,  to  which 
post  were  attached  gates  opening  into  the  re- 
spective lots.  From  the  cedar  post  a  division 
fence  extended  south  between  the  two  lots.  In 
1825,  Archibald  Craig,  who  was  then  the  own- 
er of  lot  No.  108,  tore  down  a  house  which  was 
then  upon  it,  and  which  had  extended  back 
from  the  street  20  feet,  and  erected  a  new 
house  on  the  lot,  which,  with  a  piazza  attached 
to  it  on  the  south,  extended  back  from  the 
street  62  feet.  The  west  wall  of  the  new  house, 
for  the  distance  of  20  feet  south  from  the  street, 
occupied  the  same  site  as  the  west  wall  of  the 
old  house  ;  and  from  the  termination  of  the  20 
feet,  extended  south  in  the  same  range  35  feet 
more,  and  then  followed  the  piazza  of  the 
width  of  7  feet,  making  a  continuous  wall  of 
62  feet.  When  his  new  house  *was  fin  [*533 
ished,  Craig  erected  a  fence  extending  north 
from  the  cedar  post  to  State  St. ;  which  fence 
was  intended  as  a  continuation  of  the  division 
fence,  dividing  the  lots  south  of  the  cedar  post. 
But  it  was  not  directly  on  the  line;  it  diverged 
a  little  to  the  west,  leaving  a  space  of  only  3 
feet  7  inches  between  it  and  the  east  wall  of 
the  house  on  lot  No.  108  whilst  at  the  south 
end  of  the  fence,  i.  e.,  where  the  cedar  post 
stood,  the  distance  between  the  fence  and  the 
house  on  lot  No.  108  was  3  feet  8  inches.  The 
distance  between  the  fence  and  Craig's  house, 
on  State  St.,  was  only  19f  inches:  and  at  its 
southern  termination,  i.  e.,  at  the  distance  of 
33  feet  from  State  St.,  it  was  only  15  inches 
distant  from  the  wall  of  Craig's  house.  It  was 
proved  that  6  feet  wood  measure  is  equal  to  only 
5  feet  7^j  inches  English  measure.  In  1828,  the 
defendant  became  the  purchaser  of  No.  108,  at 
a  master's  sale  under  a  decree  in  chancery  in  a 
partition  suit  between  the  heirs  of  one  John 
B.  Visscher,  who  had  died  seized  of  the  prem- 
ises. At  the  time  of  the  defendant's  purchase, 
there  was  on  old  house  on  the  premises  which 
extended  south  from  State  St.  33  feet,  the 
length  of  the  alley.  In  1830,  the  defendant 
tore  down  this  house  and  erected  in  its  place  a 
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new  house,  the  east  wall  of  which  occupies 
the  site  of  the  east  wall  of  the  old  house  for  the 
distance  of  33  feet,  then  there  is  an  offset  of  3 
feet  8  inches  to  the  east,  and  then  the  wall  is 
continued  south  on  the  line  of  the  original  di- 
vision fence  between  the  two  lots.  While  the 
defendant's  house  was  building,  he  took  down 
the  fence  which  had  been  erected  by  Craig  in 
the  alley;  and  after  the  house  was  finished,  he 
rebuilt  the  fence  on  the  same  site  where  it 
stood  when  he  took  it  down;  and  for  this  act  of 
rebuilding  the  fence  this  action  was  brought. 
The  defendant  proved  that  after  Craig  erected 
the  fence  in  the  alley,  and  both  previous  and 
subsequent  to  the  defendant's  purchase,  a  chair 
maker  occupied  the  house  on  lot  No.  108,  and 
whilst  there  used  the  alley  west  of  the  fence 
for  piling  and  storing  flags  and  other  materials 
for  the  manufacture  of  chairs.  Craig  com- 
plained of  the  flags  and  of  rubbish  being  kept 
there,  and  threatened  to  prosecute  the  chair 
maker  for  thus  creating  a  nuisance,  but 
534*]  claimed  no  right  west  of  *the  fence. 
The  circuit  judge  held  that  the  parties  had  a 
right  in  common  to  the  whole  of  the  alley,  and 
that  the  plaintiff  was  entitled  to  a  verdict,  and 
intimated  that  he  would  so  instruct  the  jury.  To 
which  decision  the  defendant's  counsel  except- 
ed.  It  was  then  agreed  between  the  parties  that 
the  jury  should  find  a  verdict  for  the  plaintiff 
for  six  cents  damages, that  the  defendant  should 
be  at  liberty  to  make  a  case  to  obtain  the  opin- 
ion of  this  court,  and  that  judgment  might  be 
fiven  thereon  as  upon  a  special  verdict.  A  ver- 
ict  was  accordingly  entered,  and  upon  a  case 
containing  the  above  facts,  the  defendant  now 
moves  for  judgment  in  his  favor,  or  for  a  new 
trial. 

Messrs.    L.  H.  Palmer  and   S.  Stevens, 
for  the  defendant. 
Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  Whether  the 
original  documental  title  of  those  under  whom 
these  parties  claim,  carried  a  right  in  severally 
to  each  owner  in  the  soil  of  one  half  the  alley, 
it  is  not  now  material  to  inquire;  for  there  is 
no  doubt  that  the  user  had  fixed  the  title  to  a 
common  right  of  way,  long  before  1825,  when 
the  building  of  Craig  was  erected.  An  unin- 
terrupted adverse  user  of  20  years,  in  analogy 
to  the  statute  limiting  a  right  of  entry,  has  long 
been  held  to  confer  a  complete  prescriptive  ti- 
tle to  a  way  or  other  easement,  the  extent  of 
which  is  also  to  be  conclusively  governed  by 
the  user.  Campbell  v.  Wilson,  3  East,  294;  per 
Ld.  Mansfield,  Ch.  J.,  in  Folkes  v.  Chad,  3 
Doug.,  343;  Levett  v.  Wilson,  3  Bing.,  115;  S. 
G.,  10  Moore.  439,  per  Abbott,  Ch.  J.,  in  Doe, 
dem.  Putland,  v.  Hilder,  2  Barn.  &  Aid.,  791; 
Wright  v.  Freeman,  5  Harr.  &  J.,  497;  Hitt  v. 
Crosby,  2  Pick.,  466;  Com.  v.  T/nc,  3  Pick.  408; 
per  Wilde,  J.,  in  Coolidge  v.  Learned,  8  Pick., 
509;  1  Chit.  Gen.  Pr.,  214.  These  authorities 
relate  particularly  to  ways.  There  are  various 
methods  of  meeting,  qualifying,  and  explain- 
ing the  evidence  adduced  to  establish  the  user 
during  the  20  years;  and  where  a  case  the  least 
535*]  questionable  is  made,  it  *has  common- 
ly been  the  course  to  leave  it  to  a  jury  to  say 
whether  they  will  presume  a  grant.  Campbell 
v.  Wilson,  3  East,  294;  Levett  v.  Wilson,  3  Bing., 
115;  10  Moore,  439.  But  the  fact  of  adverse 
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enjoyment  for  20  years  being  beyond  dispute, 
the  law  itself  raises  the  presumption,  which  is 
very  strong;  and  in  one  case  it  was  even  held 
to  be  a  presumption,  juris  et  dejure.  Tyler  v. 
Wilkinson,  4  Mas.,  397;  and  see  3  Kent,  Com 
444,  445,  3d  ed.  The  case  of  2yler  v.  Wilkin- 
son was  that  of  a  right  arising  from  20  years' 
adverse  enjoyment  of  flowing  water;  but  this 
depends  on  the  general  principle  with  the  pre- 
scriptive right  of  way.  Upon  the  authorities 
cited,  and  many  others,  to  which  it  is  unneces- 
sary to  refer,  I  entertain  no  doubt  that  the 
learned  judge  who  tried  this  cause  was  entirely 
right  in  directing  a  verdict  for  the  plaintiff, 
unless  the  right  of  way,  so  clearly  established 
in  the  first  instance,  was  afterwards  either 
abandoned  or  extinguished  by  the  proprietors 
of  lot  No.  106;  and  this  forms  the  only  serious 
question  in  the  cause. 

Abandonment  is  a  simple  non-user  of  an  ease- 
ment; and  in  order  to  make  out  an  effectual 
answer  to  the  claim  upon  that  ground,  I  find 
it  perfectly  well  settled  that  the  enjoyment, 
nay,  all  acts  of  enjoyment,  must  have  totally 
ceased  for  the  same  length  of  time  that  was 
necessary  to  create  the  original  presumption. 
We  are  to  inquire  first,  was  the  way  used  con- 
tinuously and  adversely  for  20years?  If  so,  the 
presumptive  title  becomes  vested.  Secondly, 
has  the  use,  then,  been  altogether  discontinued 
for 20  years?  If  not,  there  is  no  abandonment. 
Wright  v.  Freeman,  5  Harr.  &  J.,  467,  476,  477; 
Emerson  v.  Wiley,  10  Pick.,  310;  Cuthbert  \. 
Lawton,  3  M'Cord,  194.  On  the  contrary,  if 
the  non-user  for  the  20  years  clearly  appear, 
this  affords  a  presumption  either  that  the  for- 
mer presumptive  right  was  extinguished  in  fa- 
vor of  some  other  adverse  right;  or,  where  no 
such  adverse  right  appears,  then  simply  thiit 
the  former  has  been  surrendered,  or  that  it 
never  existed.  Prescott  v.  Phillips,  2  Ev.  Poth., 
136;  per  Ld.  Erskine,  C.,  in  Hillary  v.  Waller, 
12  Ves.,  265;  per  Story,  J.,  in  Hazard  v.  K»b- 
inson,  3  Mas.,  275,  276;  Mr.  Evans'  *re-  [*536 
marks  on  Prescott  v.  Phillips,  in  2  Ev.  Poth., 
136;  3  Kent,  Com.,  448,  3d  ed.  The  two  latter 
writers  incline  with  the  civil  law,  to  hold  that 
something  beyond  mere  non  user  for  the  pre- 
scriptive term  is  necessary  to  work  the  le<ral 
abandonmant,  such  as  the  erection  or  permis- 
sion to  erect  some  permanent  obstruct  ion.  The 
doctrine  in  the  English  and  American  cases 
cited,  is  otherwise;  and,  in  1823,  the  Court  of 
Appeals,  in  Maryland,  expressly  recognized  the 
effect  of  simple  non  nser.  Wright  v.  Freeman, 
5  Harr.  &  J.,  467;  Lawrence  v.  Obee,  3  Camp., 
514,  S.  P.  But  the  inquiry  is  not  important  to 
the  case  in  hand  The  non-user  here  was  not 
to  exceed  4  or  5  years;  and  the  defense  stands 
on  a  footing  entirely  independent  of  prescrip- 
tion. 

If  there  be  any  defense,  it  must  rest  on  the 
ground  that  the  various  permanent  obstruc- 
tions erected  from  time  to  time  by  the  imme- 
diate vendor  of  the  plaintiff ,  and  continued  by 
himself,  and  insisted  on  by  the  defendant, 
operated  to  extinguish  all  right  to  the  use  of 
this  way  as  a  servitude.  If  that  be  so,  then 
the  plaintiff's  way,  as  he  calls  it  in  his  declara- 
tion, has  not  been  obstructed.  Being  extinct, 
there  was  nothing  left  of  it  as  a  way;  and  it  is 
not  necessary  to  inquire  whether  the  fence 
built  by  the  defendant  was  or  was  not  over  the 
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dividing  line,  and  on  the  land  of  the  plaintiff, 
•which  was  the  principal  ground  taken  by  his 
counsel  at  the  trial.  The  remedy  for  that 
would  be  an  action  of  trespass  quare  clausum 
fregit,  if  there  be  any  propriety  in  supposing 
that  the  plaintiff  can  pass  the  fence  erected  by 
his  vendor  as  a  dividing  line  between  the  soil 
or  the  two  lots. 

There  are  certainly  some  things  which  ren- 
der the  idea  of  reopening,  not  to  say  resusci- 
tating this  way,  rather  repulsive.  In  the  first 
place,  Craig,  the  plaintiff's  vendor,  ran  the 
west  wall  of  his  large  brick  building,  I  mean 
the  35  feet  of  it  which  extend  south  of  the  old 
foundation,  considerably  on  to  this  alley. 
When  I  say  considerably,  I  must  be  under- 
stood as  speaking  comparatively.  The  way  was 
already  so  narrow  that  the  plaintiff's  witness, 
5.'$  7*]  Mr.  Easton,  *said  he  had  great  diffi- 
culty to  use  it  as  a  horse-way  for  sleigh  loads 
of  wood.  The  little  remnant  of  an  entry  of  14 
inches  wide  between  his  piazza  at  the  rear  of 
his  new  house  and  the  old  fence,  might  have 
served  his  own  turn  ;  of  that  he  had  a  right  to 
judge.  But  it  came  far  short  of  the  full  half- 
way of  3  feet  which  is  now  so  rigidly  exacted 
of  his  neighbor.  Looking  at  the  old  partition 
fence  in  the  rear,  which  has  stood  the  imme- 
morial representative  of  the  true  center,  and 
which  still  indicates  the  full  3  feet  for  the  west 
side  of  the  alley,  there  is  some  reason  to  believe 
that  this  heavy  brick  wall  is  not  the  first  en- 
croachment upon  that  side.  Cotemporaneously 
with  the  erection  of  this  wall,  the  workmen  of 
Craig  were  directed  to  continue  the  old  fence 
directly  through  the  ancient  center  of  the  alley 
to  State  St. ;  in  virtue  of  which  he  entered  into 
the  exclusive  possession  on  his  side,  leaving  the 
tenants  of  the  defendant's  house  to  an  exclu- 
sive occupation  on  the  other.  With  this,  Craig 
did,  on  one  occasion,  interfere  ;  but  in  such  a 
way,  as  rather  to  acknowledge  than  deny  the 

general  exclusive  right  to  the  western  3  feet, 
n  the  tenants  of  the  defendant's  house  depos- 
iting offensive  articles  next  the  fence,  Craig  set 
up  no  right  of  way  or  soil  in  himself,  but 
threatened  a  complaint  to  the  city  police  as  for 
a  public  nuisance.  Thus  having  built  on  the 
way,  and  erected  a  fence  through  it  from  one 
end  to  the  other,  the  defendant's  lot,  then  be- 
longing to  the  heirs  of  Visscher,  comes  into  the 
market  for  sale  by  the  master  ;  and  the  de- 
fendant is  allowed  to  purchase  and  advance 
his  money,  without  the  least  intimation  that 
the  old  state  of  things  was  to  be  restored.  It  is 
true  that  his  deed  mentions  the  common  way, 
and  professes  to  convey  that  as  a  way  ;  and  if 
not  extinct,  it  was,  doubtless,  carried  by  the 
deed.  Besides,  the  fence  taken  down  by  the 
defendant  was  re-erected  in  the  very  place 
where  it  before  stood,  and  even  this  was 
crowded  on  State  St.  slightly  west  of  a  correct 
range  with  the  old  fence  in  the  rear. 

The  acts  of  obstruction  on  the  part  of  the 
plaintiff,  then,  or,  which  is  the  same  in  legal 
538*]  effect,  on  the  part  of  Craig,*his  vendor, 
come  into  this  short  compass  ;  the  encroach- 
ment by  the  brick  wall,  and  the  running  of  the 
fence  through  the  whole  length  of  the  way  at 
the  center  followed  by  the  bona  fide  purchase 
of  the  defendant ;  and  his  express  and  active 
concurrence  in  rebuilding  and  continuing  the 
fence  where  Craig  had  placed  it.  The  great 
1190 


question  is,  whether  these  acts,  on  the  part  of 
Craig,  indicated  a  clear  intention  to  give  up  the 
passage  as  a  common  way  ;  and  are  of  such  a 
nature  as,  being  accompanied  with  that  inten- 
tion, and  followed  by  the  assent  of  the  defend- 
ant, work  an  extinguishment  by  implication  of 
law.  Of  the  real  intention  of  Craig  at  the  time 
of  building  his  house  and  fence,  there  can 
hardly  be  a  doubt  as  the  evidence  stands. 
These  acts  were  utterly  incompatible  with  the 
enjoyment  of  the  way  as  it  had  formerly  been 
used  ;  and  the  immediate  occupancy  and  total 
obstruction  on  the  principal  side,  its  larger 
half  west,  with  Craig's  exclusive  occupancy  on 
the  east,  are  strongly  corroborative  of  what  he, 
in  truth,  did  intend.  The  party  himself  enti- 
tled to  claim  the  servitude,  or  rather  as  the 
common  law  calls  it,  the  easement,  is  not 
alone  ;  but  the  person  who,  it  is  claimed,  owes 
it,  at  once  closes  in  with  that  intent.  Here  is 
clearly  a  joint  intent  and  a  decided  effort  by 
all  parties  interested  to  get  rid  of  this  ease- 
ment ;  and  if  it  be  not  avoided,  it  must  be  ow- 
ing to  the  legal  impotency  of  what  they  have 
done.  Can  this  be  so  ?  Even  a  rent  raised  by 
deed  may  be  extinguished  in  this  way  by  mu- 
tual consent.  The  lessor  enters  and  expels  the 
tenant ;  if  the  latter  does  not  choose  to  return, 
the  rent  is  gone  ;  though  if  he  return,  it  is  only 
suspended  during  the  expulsion  Lewis  v. 
Payn,  4  Wend.,  423,  427  ;  Cibel  &  Hill's  case,  1 
Leon.,  110.  And  a  lease  by  deed  for  67  years, 
was  held  to  be  forfeited  at  the  election  of  the 
lessor,  by  a  parol  disclaimer  of  the  lessee. 
Jackson  v.  Vincent,  4  Wend.,  633.  I  have  used 
the  word  "  servitude  "  in  speaking  of  this  way. 
It  is  the  civil  law  term  for  rights  of  the  nature 
of  this  ;  and  those  rights  were  extensively  ex- 
ercised and  well  defined  by  that  law.  The  term 
is  equally  significant,  with  easement,  or  incor- 
poreal hereditament ;  it  has  of  late  [*539 
been  in  some  measure  naturalized  in  this  coun- 
try ;  and  I  prefer,  therefore,  returning  to  its 
use,  and  continuing  it  through  the  remainder 
of  the  examination  of  the  chief  question. 

It  is  a  well  known  rule  in  the  Roman  law, 
that  the  party  himself  to  whom  the  servitude 
is  due,  may.  short  of  the  period  of  prescription 
(limitation  with  us,  we  have  seen,  20  years), 
effect  its  extinguishment  by  merely  suffering 
the  erection  of  obstructions  of  a  permanent  and 
solid  kind,  such  as  edifices  and  walls.  3  Kent, 
Com.,  448,  3d  ed.  A  fortiori  if  the  act  be  done 
by  the  party  to  whom  the  servitude  is  due.  On 
this  head  the  following  is  given  to  us  as  the 
rule  of  the  common  law,  by  Chancellor  Kent  in 
his  3d  Com.,  3d  ed.,  449  :  "  If  the  act  which 
prevents  the  servitude,  be  incompatible  with 
the  nature  or  exercise  of  it,  and  be  by  the  party 
to  whom  the  servitude  is  due,  it  is  sufficient  to 
extinguish  it ;  and  if  it  be  extinguished  for  a 
moment,  it  is  gone  forever." 

This  rule  had  long  existed  in  respect  to  cer- 
tain kinds  of  rents,  commons  and  some  other 
servitudes,  but  seems  to  have  been  more  dis- 
tinctly applied  to  prescriptive  claims, by  the  late 
case  of  Moore  v.Rawson,  3  Barn.&  C. ,  332;  8.  C., 
5  Dowl.  &  R,  234,  than  any  other  English  case 
I  have  seen.  The  plaintiff  claimed  damages  for 
obstructing  his  ancient  lights.  The  preceding 
owner  formerly  had  ancient  lights  at  the  spot 
in  question  ;  but  some  17  years  before,  had 
taken  down  the  lighted  building  and  erected  a 
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'blank  wall.  Then  the  defendant  built  close  to 
•him;  when  the  plaintiff  opened  a  window  at  the 
place  of  the  former  ancient  window  and  brought 
his  action  for  the  obstruction  ;  and  the  court 
held  that  he  could  not  recover,  though  the  non- 
user  was  for  a  less  term  than  20  years.  The 
court  agreed  that  after  doing  an  act  of  that 
kind,  it  lay  with  the  plaintiff  to  show  an  inten- 
tion to  resume  the  use  of  the  windows  within 
a  reasonable  time  ;  that  by  building  a  blank 
wall,  others  might  have  been  induced  to  pur- 
chase for  building  purposes.  The  words  of 
Bayley,  J.,  are  strong  and  pertinent:  "In 
this  case  the  former  owner  of  the  plaintiff's 
54O*]  *premises  had  acquired  a  right  to  the 
enjoyment  of  the  light,  but  he  chose  to  relin- 
quish that  enjoyment,  and  to  erect  a  blank  wall 
instead  of  one  in  which  there  were  formerly 
windows.  At  that  time  he  ceased  to  enjoy  the 
light  in  the  mode  in  which  he  had  used  to  do, 
and  his  right  ceased  with  it."  Holroyd,  J., 
concurred  in  this  view  of  the  case;  and  so  did 
Littledale,  J.  He  says,  perhaps  20  years,  as 
insisted  at  the  bar,  might  be  necessary  to  ex- 
tinguish the  right  to  a  common  or  way;  but  he 
evidently  did  not  advert  to  the  distinction  be- 
tween a  mere  non-user  and  a  positive  obstruc- 
tion. All  the  judges  lay  great  stress  on  the  pos- 
sible injury  to  purchasers  of  the  adjoining 
premises,  who  might  come  in  on  the  faith  of 
such  appearances.  But  the  great  and  leading 
case  on  this  head,  and  the  one  on  which  Chan- 
cellor Kent  mainly  founds  his  rule,  is  that  of 
Taylor  v.  Hampton,  4  M'Cord,  96.  In  that  case, 
Gen.  Wade  Hampton,  the  defendant,  had  pur- 
chased of  Mr.  Charles  Pinckney,  in  1807,  115 
acres  of  land,  with  a  mill-pond,  dam  and  mill 
in  full  operation,  which  continued  till  1814. 
The  pond  flowed  the  land  of  the  plaintiff;  and 
there  was  no  dispute  that  the  defendant  had  a 
right  to  this  flow  as  a  servitude  by  prescription. 
In  1814  a  new  mill  was  erected  by  the  defend- 
ant above  the  place  where  the  old  mill  stood, 
upon  which  the  water  of  the  old  mill  flowed; 
wherefore  the  lower  dam  was  cut,  the  water 
let  off,  and  its  use  as  a  mill  abandoned.  This 
dam  was,  however,  immediately  repaired,  and 
the  water  raised,  occasionally,  for  the  purpose 
of  flowing  rice  ;  but  in  the  main,  the  plaint- 
iff's land  was  eased  of  the  former  flow,  from  1814 
to  1823,  when  the  upper  mill  was  burned  down 
and  the  old  mill  was  rebuilt  in  the  former  place  ; 
the  water  being  again  permanently  raised,  and 
the  flow  resumed  over  the  plaintiff's  land.  The 
verdict  being  for  the  plaintiff,  in  a  suit  for  that 
injury.on  a  motion  for  a  new  trial,  Nott,J.,  de- 
livered the  opinion  of  the  court.  He  stated 
the  main  question  to  be,  whether  the  erection 
of  the  upper  mill,  the  existence  and  enjoy- 
ment of  that  being  incompatible  with  the  use 
of  the  other  by  means  of  this  pond,  did  not  ex- 
tinguish the  right  of  flow,  formerly  held  by  the 
541*]  defendant.  *After  looking  extensively 
into  the  learning  of  the  civil  and  the  common 
law  in  respect  to  the  extinguishment  of  servi- 
tudes, he  comes  to  the  conclusion  that  it  did.  He 
•  shows  that  the  act  of  the  party  entitled  to  the 
servitude  is  to  be  taken  strongly  against  him; 
.and  not  only  by  the  civil  lawi  but  by  the  com- 
mon law,  and  analogous  doctrines  of  our  courts 
of  equity,  it  shall  be  held  to  work  an  extin- 
guishment, where  the  same  circumstances, 
the  the  result  of  the  law  or  of  inevitable 
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accident,  would'  be  a  mere  suspension. 
"Where,"  says  the  learned  judge,  "a  right  is 
suspended  by  the  act  of  God, as  by  the  dry- 
ing up  of  the  spring,  it  will  revive  again  if 
the  spring  chance  to  flow  ;  but  if  it  be  sus- 
pended by  the  act  of  the  party,  as  by  building 
a  house  or  wall,  it  would  not  be  restored  even 
though  the  obstacle  should  be  removed  by  a 
stroke  from  heaven."  It  appears  in  the  course 
of  the  opinion,  that  the  plaintiff  had  purchased 
the  land  flowed,  intermediate  to  the  erection  of 
the  upper  mill  and  the  restoration  of  the  lower 
pond,  perhaps  in  1817,  though  by  the  state- 
ment of  the  case  (probably  a  misprint)  it  seems 
to  have  been  1807;  On  this  the  judge  proceeds: 
"  I  think  it  not  unimportant  that  the  present 
plaintiff  was  a  purchaser  for  a  bona  fide  con- 
sideration at  the  time  when  the  defendant  had 
thus  proclaimed  to  the  world  that  the  privi- 
lege which  he  now  claims  was  useless  and  even 
incapable  of  being  enjoyed  by  him."  Arguing 
from  the  common  law,  it  is  remarkable  that  he 
intuitively  adopts  as  one  illustration,  the  very 
point  I  have  mentioned,  as  decided  in  Moore 
v.  Rawson.  This  was  a  case  of  1824,  only  3 
years  prior  to  Taylor  v.  Hampton.  "Suppose," 
continues  the  judge,  "a  person  to  be  the  owner 
of  a  house  with  ancient  lights,  which  no  per- 
son has  a  right  to  obstruct.  If  he  erect  a  house 
or  put  up  a  wall  directly  covering  his  win- 
dows, has  he  not  extinguished  his  light  him- 
self as  effectually  as  if  he  had  blown  out  his 
candle?  It  does  not  require  a  reference  to  Coke, 
Justinian  or  Domat  to  establish  that.  Surely, 
then.it  would  amount  to  a  license  to  his  neigh- 
bor to  put  a  similar  building  on  his  adjoining 
lot.  Suppose  A  to  have  a  right  of  way  over 
the  land  of  B.  If  he  erect  a  house  on  his  own 
*land  in  such  a  manner  as  to  obstruct  [*542 
the  passage  into  the  lands  of  B,  does  he  not 
effectually  destroy  his  right  of  way?  Can  he 
claim  a  right,  the  enjoyment  of  which  he  has 
rendered  impossible  by  his  own  act?  These 
cases  are  so  plain  that  they  must  be  compre- 
hended by  every  one."  Speaking  of  the  decis- 
ion in  respect  to  lights,  in  Moore  v.  Rawson, 
Chancellor  Kent  says:  "It  is  the  modern  doc- 
trine, that  the  ceasing  to  enjoy  such  an  ease- 
ment will  destroy  the  right,  provided  the  dis- 
continuance be  absolute  and  decisive,  and  un- 
accompanied with  any  intention  to  resume  it 
within  a  reasonable  time;  and  it  is  a  whole- 
some and  wise  qualification  of  the  rule,  con- 
sidering the  extensive  and  rapid  improvements 
that  are  everywhere  making  upon  real  prop- 
erty." 3  Kent,  Com.,  3d  ed.,  450.  And  I  must 
be  permitted  to  observe  again,  that  I  cannot 
see  why  Mr.  J.  Littledale, in  Moore  v.  Rawson, 
should  have  hinted  that  20  years  obstruction 
might  be  necessary  to  extinguish  or  bar  a  way 
or  common,  more  than  the  servitude  of  light 
to  an  ancient  window.  Both  are  acquired  by 
the  same  prescriptive  term, and  both  are,  when 
acquired,  equally  in  the  class  of  incorporeal 
hereditaments,  and  are  now,  in  England,  pro- 
tected by  an  Act  of  Parliament,  making  the 
title  absolute  after  a  given  number  of  years. 
1  Chit.  'Gen.  Pr.  206,  214. 

The  general  rule  being  established  that  such 
rights  may  be  extinguished  by  the  act  of  the 
party  beneficially  interested, done  upon  the  land 
where  the  servitude  is  exercisable — no  writing 
being  necessary,  but  the  case  being  clear  of  the 
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Statute  of  Frauds — we  are  then  at  liberty,  and 
it  is  quite  material  to  consider  whether  the 
party  purchasing  the  land  apparently  dis 
charged  of  the  servitude,  has  not  a  right,  the 
matter  not  being  explained  to  him  at  the  time, 
to  insist  on  holding  the  one  tp  whom  the  serv- 
itude is  due  to  such  apparent  discharge,  even 
though  he  might  have  intended  a  mere  sus- 
pension. We  have  seen  that  great  stress  was 
laid  upon  the  possible  deception  of  bona  fide 
purchasers  in  Moore  v.  Rawtton.  And  in  Taylor 
v.  Hampton  the  actual  deception  upon  the  pur- 
chaser was  made  a  conspicuous  ground  of  the 
decision.  The  rule  in  equity  was  very  properly 
543*]  *adverted  to  in  the  course  of  the  argu- 
ment by  Mr.  J.  Nott.  A  man  stands  by  and 
silently  sees  another  build  on  his  own  premises: 
his  right  is  gone.  And  another  doctrine  comes 
in,  viz. :  that  of  estoppel  in  pats.  This  is  well 
laid  down  by  the  present  Chief  Justice  in  the 
Can.  Co.  v.  Hathaway,  8  Wend.  488.  It  is  there 
said  to  apply  where  the  act  is  designed  to  in 
fluence  the  conduct  of  another,  and  does  have 
that  effect,  and  when  a  denial  will  injure  an- 
other. It  is  scarcely  necessary  to  observe  that 
a  man  shall  be  held  to  design  or  intend  the  nat- 
ural consequences  of  his  own  act.  The  plaintiff, 
the  owner  of  a  slave,  stood  by  and  saw  the  de- 
fendant use  him  as  his  own,  under  a  supposed 
claim  of  right,  which  he  had  reason  to  believe 
was  genuine,  but  which  the  plaintiff  secretly 
knew  was  not  so.  In  an  action  for  the  services 
of  the  slave,  the  plaintiff  was  held  to  have  for- 
feited his  claim  to  them.  6  Wend.,  486.  I  shall 
cite  no  more  cases,  though  the  modern  books 
are  studded  with  them  ;  and  there  is  no  rule 
which  has  been  applied  with  greater  effect  in 
the  expurgation  of  fraud.  Was  the  matter  ex- 
plained to  the  defendant  when  he  bought  at 
the  master's  sale?  Was  he  then  told  that  though 
Mr.  Craig  had  erected  the  fence,  yet  he  meant 
it  as  a  temporary  thing?  I  see  nothing  of  this 
in  the  case.  What  was  to  be  inferred  from  see- 
ing the  fence  running  along  the  center  of  the 
alley  and  the  whole  western  side  of  the  passage 
choked  with  rubbish?  Did  this  state  of  things 
show  an  open  common  way  between  the  houses  ? 
— and  if  the  direct  contrary,  who  is  respon- 
sible for  the  representation?  The  answer  is, 
the  man  who  made  it,  the  man  who  built  the 
fence,  and  tolerated  and  invited  the  total  ob- 
struction. For  aught  we  know,  the  defendant 
may  have  purchased  and  paid  his  money  on 
the  faith  of  that  very  fence,  being  under  the 
belief  that  he  would  have  a  perfect  right  to 
build  the  line.  Indeed  such  is  a  most  natural  in- 
ference Without  that,  in  all  probability,  his 
money  would  never  have  been  paid  for  the  lot, 
or  at  any  rate  not  the  full  price  which  he  gave. 
If  not  chained  by  the  Statute  of  Frauds  or 
some  technical  rule,  the  law  would  suffer,  dis- 
grace by  allowing  such  a  delusion  to  be  prac- 
ticed upon  a  bona  fide  purchaser. 
544*]  *I  have  little,  indeed,  to  add  to  the 
high  authorities  cited,  with  their  striking  and 
apposite  illustrations.  The  doctrine  insisted 
upon  at  large  in  the  argument  as  to  the  bind- 
ing effect  of  a  practical  locatioD,by  a  consenta- 
neous partition  fence,  even  in  the  face  of  the 
plain  lines  of  a  deed  or  patent,  is  familiar  to 
the  legal  profession  in  this  State.  That,  too,  is 
well  settled  and  strikingly  analogous.  It  was 
also  pertinently  said  at  the  bar,  that  a  partial 
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obstruction  or  inclosure  by  one,  where  the  right 
is  mutual,  will  extinguish  the  servitude  at  the 
common  law.  The  instance  presented  was  the 
familiar  one  of  common  by  cause  of  vicinage, 
which  arises  where  the  cattle,  for  want  of 
fences,  have  intercommoned  in  the  neighbor- 
hood time  out  of  mind.  In  Bacon  v.  Palmer,  1 
Brownl.,174,a  commoner  in  replevin  prescrib- 
ing upon  this  right  in  one  field,  the  plaintiff 
pleaded  that  the  lord  had  inclosed  another  and 
a  remote  field  lying  in  the  same  common  tract; 
and  the  reporter  notes  that  such  an  act  extin- 
guished all  the  common.  In  the  case  at  bar  the 
parties, or  rather  those  under  whom  they  claim, 
had  a  common  right  to  this  way.  There  is  no 
question  that  the  way  has  been  partially  ob- 
structed by  permanent  erections  on  the  side  of 
the  plaintiff.  Its  use  has  been  seriously  nar- 
rowed,not  to  say  destroyed.  The  way  at  least, 
as  between  the  parties, was  an  entire  thing;  and 
it  seems  to  be  a  general  principle, that  in  case  of 
a  common  person,  if  an  entire  thing  be  divided 
or  extinguished  in  part, by  the  act  of  the  party, 
it  is  an  extinguishment  of  the  whole.  This  is 
said  in  Anderson,  175,  pi.  211,  and  is  illustra- 
ted from  the  Year  Book  of  Assizes  by  the  ten- 
ant of  a  rent  charge  on  several  acres  purchas- 
ing one  acre.  By  that  the  whole  rent  is  extinct. 
So  if  he  release  his  right  in  one  acre.  Vin.  Abr. 
Extinguishment,  pi.  2.  So  of  a  common  in  one 
acre.  Id.,  pi.  18. 

If  I  am  right  in  saying  that  the  way  is  par- 
tially covered  by  the  wall  of  the  plaintiff's  new 
brick  building  (and  looking  at  the  sworn  dia- 
gram of  Mr.  Hooker,  the  city  surveyor,  and 
comparing  it  with  the  other  testimony,  I  can- 
not entertain  a  doubt  of  it),  the  action  bears 
one  most  singular  feature.  It  presents  this  de- 
fense as  the  most  important  benefit  which  could 
be  performed  to  the  plaintiff's  premises;  for 
*clearly,if  opened  at  all, the  whole  way  [*545 
must  be  restored  to  its  ancient  width.  If  that 
be  literally  done, I  do  not  see  but  the  west  wall 
of  the  plaintiff's  building  must  be  the  most  of 
it  pulled  down.  It  must  be  pared  off  at  the 
west,  not  to  say  otherwise  contracted,  in  order 
to  give  to  the  defendant  the  entire  benefit  of 
the  old  distance, perhaps  the  full  road  for  sled- 
ding in  wood.  The  plaintiff,-  it  is  true,  came  in 
as  a  stranger.under  a  deed  which  speaks  of  the 
common  alley;  but  he  is  bound  to  abide  either 
the  exact  old  condition  of  things  or  conform  to 
the  new;  and  so  of  the  defendant.  Their  rights 
either  way  are  common. 

I  am  inclined  to  think  that  the  encroach- 
ment by  the  building  alone  would  have  worked 
a  complete  extinguishment;  but  the  fence  in  the 
center  was  amost  unequivocal  act  within  all 
the  authorities.  It  was  the  only  effectual  way, 
short  of  permanent  cross  fences  at  each  end  be- 
tween the  buildings,  thus  inclosing  the  whole 
intermediate  ground  of  both  parties,  by  which 
the  defendant  could  be  completely  shut  from 
the  enjoyment  of  the  eastern  half  of  the  way. 
He  was  driven  on  to  his  own  ground.  His 
rights  of  way  as  such  were  cut  off.  He  is  left 
with  a  narrow  strip  of  his  own  land, which  the 
plaintiff  is  unwilling  he  should  inclose  in  his 
own  fashion.  I  feel  clear,  however.that  he  has 
a  right  to  do  that,  because  the  old  servitude  is 
gone. 

There  is  a  stipulation  to  turn  the  case  into  a 
special  verdict;  but  there  are  some  difficulties 
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in  the  way,  as  was  mentioned  upon  the  argu- 
ment. One  was,  that  the  facts  are  not  so  defi- 
nitely stated  in  the  case, but  that  in  framing  the 
verdict,  which  must  be  made  up  of  positive 
conclusions  from  the  facts,  injustice  might  be 
done  to  one  or  the  other  of  the  parties.by  mak- 
ing the  verdict  find  on  some  material  question 
wrongly.  Some  embarrassment  was  mentioned 
as  having  arisen  before  the  circuit  judge  un- 
der the  stipulation.  Be  that  as  it  may,  if  the 
case  is  to  come  to  a  special  verdict  or  a  bill  of 
exceptions,  I  think  it  had  better  go  down  to  a 
new  trial,  under  the  views  we  have  taken  of 
the  law  applicable  to  the  facts  as  we  now  un- 
derstand them.  The  parties  will  then  know 
more  nearly  where  the  dispute  lies  which  is 
54O*J  *proper  to  be  settled  by  a  jury,  and 
thus  the  former  difficulties  will  be  in  some 
measure  removed.  Among  other  questions, that 
of  the  encroachment  of  the  wall  can  be  found 
distinctly  one  way  or  the  other  by  the  jury.and 
its  extent,  if  any.  So  the  circumstances  under 
which  the  fence  was  erected,  the  intent  with 
which  that  was  done, provided  any  explanation 
that  it  was  for  a  mere  temporary  purpose  was 
given;  the  condition  of  the  premises, more  par- 
ticularly at,  the  time  of  the  defendant's  pur- 
chase; and  whether  he  was  apprised  that  the 
way  would  be  insisted  on  notwithstanding  ap- 
pearances, etc.  These  and  the  like  conclusions 
being  left  open  on  a  special  verdict  a  court  of 
error  could  not  well  reach  them  so  as  to  settle 
the  law  of  the  case.  I  do  not  say  that  we  could 
not,  under  the  stipulation,  draw  the  conclu- 
sions ourselves,  and  direct  them  to  be  entered 
on  the  record;  but  we  prefer  the  other  course. 
Let  a  new  trial  be  had,  the  costs  to  abide  the 
event. 

Easement— What  will  extinguish.  Cited  in  68  N.  Y., 
258:  72  N.  Y.,  182;  16  Barb.,  187;  46  Barb.,  624;  38  Wis., 
576:  67  Pa.  St.,  18. 

Bona  fide  "purchaser—  Protection  of  in  enjoyment  of 
property  as  it  existed  at  time  of  purchase.  Distin- 
guished—48  N.  Y..  455. 

Cited  in-64  N.  Y.,  74. 

Adverse  uxer— Prescript ive  title  acquired  by— Cited 
in  7  Lans.,  262;  7  Barb.,  90;  16  Barb.,  158. 

Non -user— Presumption  of  abandonment  from  — 
Cited  5n-12Hun.,  319;  56  111.,  51;  12  Minn.,  208;  46 
Mich.,  583. 

Also  cited  in-8  Hun.  477;  38  111.,  236. 
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SAMUEL  L.  UNDERWOOD. 

Disposition  of  Property  by  Debtor  with  Intent  to 
Defraud  Creditor*  —  Evidence. 

The  examination  of  a  debtor  proceeded  against  by 
warrant,  under  the  Act  to  Abolish  Imprisonment 
and  to  Punish  Fraudulent  Debtors,  cannot  be  used 
in  evidence  against  the  debtor,  in  a  prosecution 
against  him  for  a  misdemeanor  in  disposing  of  his 
property  with  the  intent  to  defraud  his  creditors. 

The  offense  of  thus  disposing  of  property  is  com- 
plete.although  the  creditors  intended  to  be  defraud- 
ed are  not  judgment  creditors. 

Citations—  2  Johns.  Ch.,  144;  Sess.  Laws  of  1831,  p. 
402,  sees.  7,  26,  28,  29. 

TERROR  from  the  Montgomery  General  Ses- 
-C/  sions.  The  defendant  was  indicted  under 
section  26  of  the  Act  to  Abolish  Imprisonment 
for  Debt,  and  to  Punish  Fraudulent  Debtors, 
Sess.  L.  of  1831,  p.  402,  and  charged  with  hav- 
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ing  assigned  or  disposed  of  certain  of  his  prop- 
erty with  intent  to  defraud  his  creditors.  On 
the  trial  of  the  indictment,  it  was  proved  that 
a  creditor  of  the  defendant  sued  out  a  warrant 
under  sections  3  and  4  of  the  above  Act.  on 
which  the  defendant  was  arrested  and  brought 
before  the  officer  issuing  the  process,  and  when 
there  denied  the  charge  which  had  been  made 
against  him  of  having  disposed  of  his  properly 
with  the  intent  to  defraud  his  creditors,  and 
verified  his  allegations  by  his  own  *af-  [*547 
fidavit,  according  to  the  provisions  of  section 
7.  The  complainant  thereupon  examined  the 
defendant  on  oath,  touching  various  facts  ma- 
terial to  the  inquiry,  and  the  answers  of  the 
defendant  on  such  examination  were  reduced 
to  writing  and  subscribed  by  him.  This  exam- 
ination the  district  attorney  offered  in  evidence. 
The  counsel  for  the  defendant  objected  to  its 
being  received,  but  the  objection  was  over- 
ruled, and  the  examination  was  read  to  the 
jury.  It  not  having  been  proved  that  the  cred- 
itor who  sued  out  the  warrant  was  a  judgment 
creditor,  the  counsel  for  the  defendant  insisted 
that  for  that  cause  the  prosecution  could  not 
be  sustained,  and  requested  the  court  so  to 
charge  the  jury,  who  refused  so  to  do,  and  on 
the  contrary  charged  that  the  defendant  could 
legally  be  convicted,  although  there  was  no 
judgment  against  him.  The  jury  convicted 
the  defendant,  and  the  court  sentenced  him  to 
one  year's  imprisonment  and  to  pay  a  fine  of 
$200.  The  defendant's  counsel  having  ex- 
cepted  to  the  decisions  of  the  court,  sued  out  a 
writ  of  error. 

Mr.  D.  Cady,  for  the  plaintiff  in  error. 

Mr.  C.  M'Vean,  District  Atty.  of  Mont- 
gomery, for  the  people. 

By  the  Court.  Bronson,  J.  I  is  said  that 
the  defendant  should  not  have  been  convicted, 
because  there  was  no  judgment  creditor  who 
could  be  defrauded  by  his  acts.  The  26th  sec- 
tion of  the  statute,  under  which  the  defendant 
was  indicted,  declares,  that  "Any  person  who 
shall  remove  any  of  his  property  out  of  any 
county,  with  intent  to  prevent  the  same  from 
being  levied  upon  by  any  execution,  or  who 
shall  secrete,  assign,  convey,  or  otherwise  dis- 
pose of  any  of  his  property  with  intent  to  de- 
fraud any  creditor,  or  to  prevent  such  proper- 
ty being  made  liable  for  the  payment  of  his 
debts,  and  any  person  who  shall  receive  such 
property  with  such  intent,  shall,  on  conviction, 
be  deemed  guilty  of  a  misdemeanor."  The  lan- 
guage of  the  Act  plainly  extends  to  all  credit- 
ors, and  I  can  perceive  no  sufficient  reason  for 
restricting  *its  construction  to  such  f*548 
creditors  as  have  obtained  judgments  for  their 
demands.  The  fraudulent  removal,  assign- 
ment or  conveyance  of  property  by  a  debtor, 
which  the  Legislature  intended  to  punish  crim- 
inally, usually  takes  place  in  anticipation  of  a 
judgment,  and  for  the  very  purpose  of  defeat- 
ing the  creditor  of  the  fruits  of  his  recovery.  If 
there  must  first  be  a  judgment  before  the  crime 
can  be  committed,  the  statute  will  be  of  very 
little  public  importance.  This  is  not  like  the 
case  of  a  creditor  seeking  a  civil  remedy  against 
a  fraudulent  debtor.  There  the  creditor  must 
complete  his  title  by  judgment  and  execution, 
before  he  can  control  the  debtor  in  the  disposi- 
tion of  his  property;  he  must  have  a  certain 
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claim  upon  the  goods, before  he  can  inquire  into 
any  alleged  fraud  on  the  part  of  the  debtor. 
Wiggins  v.  Armstrong,  2  Johns.  Ch.,  144.  But 
this  is  a  public  prosecution,  in  which  the  cred- 
itor has  no  special  interest.  The  Legislature 
has  relieved  the  honest  debtor  from  imprison- 
ment, and  subjected  the  fraudulent  one  to  pun- 
ishment, as  for  a  criminal  offense.  The  crime 
consists  in  assigning  or  otherwise  disposing  of 
his  property  with  intent  to  defraud  a  creditor, 
or  to  prevent  it  from  being  made  liable  for  the 
payment  of  his  debts.  The  public  offense  is 
complete,  although  no  creditor  may  be  in  a 
condition  to  question  the  validity  of  the  trans- 
fer in  lh':  form  of  a  civil  remedy.  I  think  the 
jury  were  properly  instructed  on  this  question, 
and  that  the  exception  should  be  overruled. 

Was  the  defendant's  examination  properly 
received  in  evidence?  When  a  person  arrested 
on  a  warrant,  issued  in  pursuance  of  the  3d 
section  of  the  Act,  is  brought  before  the  offi- 
cer, "he  may  controvert  any  of  the  facts  and 
circumstances  on  which  such  warrant  issued, 
and  may,  at  his  option,  verify  his  allegations 
by  his  own  affidavit;  and  in  case  of  his  so  ver- 
ifying the  same,  the  complainant  may  examine 
such  defendant  on  oath,  touching  any  fact  or 
circumstance  material  to  the  inquiry,  and  the 
answers  of  the  defendant  on  such  examination 
shall  be  reduced  to  writing  and  subscribed  by 
him;  and  the  officer  conducting  such  inquiry, 
shall  also  receive  such  other  proof  as  the  par- 
ties may  offer." 

Sec.  7.  The  29th  section  provides,  that  "No 
549*]  person  shall  be  *excused  from  answer- 
ing any  bill  in  equity,  seeking  a  discovery  in 
relation  to  any  fraud  prohibited  by  this  Act, 
or  from  answering  as  a  witness  in  relation  to 
any  such  fraud;  but  no  such  answer  shall  be 
used  in  evidence  in  any  other  suit  or  prosecu- 
tion." The  verification  of  the  defendant's 
statement  before  the  judge  was  a  voluntary 
act.  Whether  he  should  make  an  affidavit  or 
not,  was  a  matter  which  rested  in  '  'his  option ;" 
but  when  the  affidavit  was  made,  the  complain- 
ing creditor  had  an  unqualified  right  to  exam- 
ine the  defendant  on  oath,  "touching  any  fact 
or  circumstance  material  to  the  inquiry."  On 
that  examination  he  was  not  at  liberty  to  refuse, 
but  was  bound  to  answer, although  his  answers 
might  tend  to  criminate  himself.  It  is  one  of 
the  cases  provide  for  by  the  statute.  The  lan- 
guage of  the  section  is  very  broad.  No  person 
shall  be  excused  from  answering  as  a  witness 
in  relation  to  the  fraud.  The  defendant  was 
bound  to  make  discovery  for  the  purpose  of 
advancing  the  remedy  of  the  creditor;  but  the 
answer  could  not  be  used  as  evidence  against 
him  in  any  other  proceeding.  The  last  clause 
of  this  section  is  in  accordance  with  the  Con- 
stitution and  the  Bill  of  Rights,  which  provide 
that  "No  person  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself." 
The  proceedings  before  the  judge  were  not  of 
a  criminal  character,  still,  if  the  defendant 
were  required  to  answer  without  any  protec- 
tion, he  would  indirectly  be  compelled  to  be  a 
witness  against  himself  in  a  criminal  case;  and 
it  was,  therefore,  provided  that  his  answer 
should  not  be  used  in  any  other  suit  or  prose- 
cution. Although  the  29th  section  extends  to 
other  persons  than  the  debtor,  I  have  no  doubt 
that  he  is  included  when  examined  by  the  coin- 


plaining  creditor  under  the  7th  section,  as  well 
as  when  he  is  required  to  answer  a  bill  in  equi- 
ty. This  construction  does  not,  as  was  sup- 
posed by  the  counsel,  lead  to  any  incongruity 
between  the  28th  and  29th  sections.  The  28th 
section  provides,  that  "when  it  shall  appear  to 
any  .officer  authorized  to  entertain  any  pro- 
ceedings under  this  Act,  that  any  misdemean- 
or or  perjury  has  been  committed  by  any  party 
or  witness,  it  shall  be  his  duty  to  take  the 
measures  prescribed  by  law  to  cause  the  of- 
fender *to  appear  at  the  proper  court  [*55O 
having  jurisdiction  of  the  offense,  to  answer 
for  the  same."  The  creditor  as  well  as  the  debt- 
or may  make  an  affidavit  before  the  judge,  sec. 
4,  and  it  may  appear  on  the  examination  that 
he,  or  some  one  of  the  witnesses  has  commit- 
ted perjury.  It  may  also  appear,  independent 
of  the  defendant's  examination,  that  he  has 
committed  perjury  in  his  voluntary  affidavit, 
or  that  he  has  been  guilty  of  a  misdemeanor. 
In  all  such  cases,  the  judge  should  take  the 
proper  measures  to  have  the  offender  brought 
to  trial;  but  this  does  not  prove  that  the  de- 
fendants compulsory  examination,  or  the  an- 
swer of  any  other  witness  in  relation  to  the 
fraud,  can  be  given  in  evidence  against  him 
on  a  criminal  prosecution.  Whether  the  ex- 
amination or  the  answer  shall  be  used  in  an- 
other proceeding  or  not,  depends  on  the  29th 
section;  and  that  protects  the  debtor  as  well  as 
any  other  witness  who  may  be  compelled  to 
testify. 

The  court  erred  in  admitting  the  defendant's 
examination.  The  judgment  must  be  reversed, 
and  a  new  trial  awarded. 

Explained— 12  Hun,  74. 

Cited  in— 19  Hun,  604 ;  16  Barb.,  298  ;  52  How.  Pr., 
281 ;  54  How.  Pr..  86 ;  5  Abb.  N.  S.,  66 ;  2  Abb.  N.  C., 
363;  3  Bank  Reg.,  138. 


BUSH  v.  DAVISON. 

Sale  of  Lands  for  Taxes  —  When  Title  Passes  — 
Effect  of  Occupation. 

No  title  passes  to  the  purchaser  of  lands  sold  for 
taxes,  although  a  deed  be  executed  to  him  by  the 
Comptroller,  if  any  part  of  the  lands  included  in  the 
deed  be  occupied,  until  after  notice  of  the  sale  to 
the  occupant,  and  a  full  compliance  with  all  the  re- 
quirements of  the  statute. 

The  omission  to  give  such  notice  to  an  actual 
occupant  of  part,  renders  the  deed  inoperative  as 
to  the  residue  of  the  lands  included  in  it,  although 
such  residue  be  wholly  unimproved. 

Citations—  1  R.  S.,  399.  401,  sees.  82,  84,  86.  88,  89  ;  7 
Wend.,  148,  150;  2  R.  S.,  237,  sec.  57  ;  Co.  Litt.,  215  a  ; 
7  Cow.,  88 


was  an  action  of  ejectment,  tried  at  the 
JL  Monroe  Circuit  in  Oct.,  1834,  before  the 
Hon.  Hiram  Denio,  one  of  the  Circuit  Judges. 
The  plaintiff  claimed  to  recover  30  acres  of 
land,  under  a  deed  executed  by  the  Comptrol- 
ler of  the  State,  conveying  95  acres  of  land  as 
sold  for  taxes,  of  which  the  30  acres  were  a 

Birt.  The  Comptroller's  deed  bore  *date  [*55  1 
ec.  30,  1833.  On  the  day  of  the  date  of  that 
deed,  one  Philips  was  in  possession  of  a  dwell- 
ing-house erected  on  the  premises  in  question 
as  a  tenant  at  sufferance  to  the  defendant,  and 
continued  in  possession  until  Jan.  13,  1834, 
when  he  removed  from  the  premises.  A  ques- 
tion was  made  on  the  trial,  whether  the  pos- 
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session  of  Philips  did  not  constructively  em- 
brace 50  acres  of  unimproved  land  surrounding 
the  house,  as  well  as  the  house  itself,  he  hav- 
ing originally  entered  as  the  owner  of  the  50 
acres  which  he  conveyed  by  deed  to  the  defend- 
ant Dec.  18,  1833.  The  judge  charged  the 
jury  that  if  they  should  find  that  Philips  was 
in  possession  of  the  50  acres  at  the  date  of  the 
Comptroller's  deed, exercising  such  acts  of  own- 
ership over  the  property  as  its  situation  in  Us 
unimproved  state  was  capable  of,  then  the 
plaintiff,  having  failed  to  prove  the  notice  re- 
quired by  the  statute  to  be  given  by  purchasers 
to  occupants  of  lands  sold  for  taxes,  was  not 
entitled  to  recover;  but  if  they  should  find  that 
his  possession  was  limited  to  the  dwelling- 
house,  then  it  would  be  their  duty  to  find  a 
verdict  for  the  plaintiff  for  the  whole  of  the 
premises  claimed,  except  the  dwelling-house, 
as  to  which  they  must  find  for  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff  for 
the  whole  of  the  premises,  except  the  dwelling- 
house.  The  defendant  moves  for  a  new  trial. 

Mr,  J.  A.  Spencer,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Cowen,  J.  If  the  question  of 
constructive  possession  were  material,  there  can 
be  no  doubt  that  on  the  evidence  given,  the 
judge  properly  left  the  question  to  the  jury, 
whose  finding  must  be  received  as  conclusive. 

The  plaintiff  claims  to  have  made  title  by 
operation  of  the  Statute  1  R.  S.,  399-401,  3d 
ed. ;  and  the  only  question  of  any  difficulty  is, 
whether,  within  that  statute,  notice  be  neces- 
sary to  the  actual  occupant  of  any  part  of  an 
entire  tract  sold  to  pay  non-resident  taxes  be- 
fore the  Comptroller's  deed  shall  become  abso- 
552*]  lute  in  respect  to  any  other  *part,  even 
though  it  be  at  the  time  vacant.  The  several 
provisions  of  the  statute  under  which  the 
plaintiff  claims  are  1  R.  8.,  400,  401,  as  follows: 
"Sec.  84  [sec.  83].  Whenever  any  land  sold 
for  taxes  by  the  Comptroller,  and  conveyed  as 
hereinbefore  provided,  shall,  at  the  time  of 
conveyance,  be  in  the  actual  occupancy  of  any 
person,  the  grantee  to  whom  the  same  shall 
have  been  conveyed, or  the  person  claiming  un- 
der him,  shall  serve  a  written  notice  on  the 
person  occupying  such  land,  stating  in  sub- 
stance the  sale  and  conveyance,  the  person  to 
whom  made,  and  the  amount  of  the  considera- 
tion money  mentioned  in  the  conveyance, with 
the  addition  of  thirty-seven  and  a  half  per 
cent,  on  such  amount,  and  the  further  addition 
of  the  sum  paid  for  Comptroller's  deed ;  and 
stating  also,  that  unless  such  consideration 
money  and  the  said  thirty-seven  and  a  half 
per  cent.,  together  with  the  sum  paid  for  the 
Comptroller's  deed,  shall  be  paid  into  the  Treas- 
ury for  the  benefit  of  such  grantee,  within  six 
months  after  the  service  of  such  notice,  that 
the  conveyance  of  the  Comptroller  will  become 
absolute,  and  the  occupant,  and  all  others  in- 
terested in  the  land,  be  forever  barred  from  all 
right  or  title  thereto."  "  Sec.  86  [sec.  85.]  The 
occupant,  or  any  other  person,  may  at  any 
time,  within  the  six  months  mentioned  in  such 
notice,  redeem  the  said  land,  by  paying  into 
the  Treasury  such  consideration  money,  with 
the  addition  of  thirty-seven  and  an  half  per 
cent,  thereon,  and  the  amount  that  shall  have 
been  paid  for  the  Comptroller's  deed ;  and 
WEND.  16. 


every  such  redemption  shall  be  as  effectual  as 
if  made  before  the  conveyance  of  the  lands 
sold."  "  Sec.  88,  [sec.  87.]  In  every  such  case 
of  actual  occupancy,  the  grantee,  or  the  person 
claiming  under  him,  in  order  to  complete  his 
title  to  the  land  conveyed,  shall  file  with  the 
Comptroller  the  affidavit  of  some  person  who 
shall  be  certified  as  credible  by  the  officer  be- 
fore whom  such  affidavit  shall  be  taken,  that 
such  notice  as  is  above  required  was  duly 
served,  specifying  the  mode  of  service.  Sec. 
89  [sec.  88.]  If  the  Comptroller  shall  be  satis- 
fied by  such  affidavit,  that  the  notice  has  been 
duly  served,  and  if  the  moneys  required  to  be 
paid  for  the  redemption  of  such  land,  shall  not 
have  been  paid  into  the  *Treasury,  he  [*553 
shall  certify  the  fact,  and  the  conveyance  be- 
fore made  by  him  shall  thereupon  become  ab- 
solute; and  the  occupant,  and  all  others  inter- 
ested in  the  the  said  lands,  shall  be  forever 
barred  of  all  right  and  title  thereto."  Looking 
at  this  statute,  no  doubt  can  arise  that  the 
judge  correctly  restrained  the  recovery  to  the 
vacant  and  unoccupied  land.  Philips  being 
found  in  possession  of  the  house  at  the  time, 
the  Comptroller's  deed  would  be  inoperative 
as  to  that,  according  to  the  common  under- 
standing of  the  Act,  until  notice  of  the  pur- 
chase and  default  to  pay  the  taxes;  and  such 
default  proved  and  certified  at  the  Comptrol- 
ler's office.  This  was  held  in  Jackson  v.  E»ty, 
1  Wend.,  148,  on  a  consideration  of  the  vari- 
ous provisions  now  consolidated  in  the  Revised 
Statutes.  A  compliance  with  all  the  terms  pre- 
scribed to  the  purchaser,  after  the  date  of  his 
deed,  was  by  that  case  made  necessary  with- 
out any  qualification  arising  from  the  charac- 
ter of  the  occupancy.  There  was  no  claim  or 
color  of  title;  and  an  actual  waiver  by  the  ten- 
ant of  all  notice  was  proved.  No  disclaimer 
which  he  can  make,  according  to  that  case,  can 
be  received  as  of  force,  to  maintain  an  eject- 
ment even  against  himself.  The  deed,  though 
issued  from  the  Comptroller's  officer  with  every 
apparent  solemnity,  carrying  a  title  on  its  face, 
and  made  by  sec.  82  of  1  R.  S. ,  p.  399,  400,  3d 
ed.,  conclusive  evidence  that  the  sale  was  reg- 
ular, according  to  the  provisions  of  the  law,  is 
yet  standing  alone,  a  mere  nullity  in  respect  to 
the  occupant.  I  collect  all  this  from  the  lan- 
guage of  the  late  Chief  Justice,  at  page  150  of 
Jackson  v.  Esty;  and,  indeed,  no  other  view  of 
the  conveyance  would  warrant  the  decision  in 
that  case.  The  defendant  was  a  mere  squatter, 
claiming  no  title,  and  offering  to  purchase  of 
the  lessors  of  the  plaintiff — a  set  of  facts,  which 
per  se,  and  even  without  such  deed,  would 
have  entitled  them  to  recover.  According  to 
my  remembrance,  on  that  cause  going  down 
for  trial  again,  it  was  so  contended,  and  the 
lessors  tried  to  keep  the  Comptroller's  deed  out 
of  view, and  recover  on  Esty's  admission  alone. 
But  to  prevent  an  ingenious  evasion  of  the  de- 
cision at  bar  by  the  plaintiff  stopping  after  the 
admission  and  disclaimer  had  been  shown,  I 
allowed  the  *defendant  himself  to  prove  [*554 
the  deed,  and  then  directed  the  jury  to  find 
against  his  admission.  The  late  Chief  Justice 
says,  at  the  page  cited,  that  such  a  deed  car- 
ries a  contingent  title,  depending  on  the  notice, 
etc.,  as  a  condition  subsequent;  and  so, indeed, 
it  does  when  the  condition  is  looked  to  in  its 
chronological  order ;  but  for  the  purpose  of 
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giving  effect  to  the  deed, I  think  he  would  have 
added  that  it  was  a  condition  precedent  to  all 
intents  and  purposes,  and  that  without  show- 
ing affirmatively  the  literal  performance  of  it, 
the  deed  still  remained  mere  waste  paper,  of 
no  more  effect  than  the  sale  under  a  mortgage 
power  without  advertisement,  or  the  sale  for 
U.  S.  taxes  in  Jackson  v.  Shepard,  7  Cow.,  88, 
to  which  the  Chief  Justice  referred.  We  want 
no  case  beyond  that  to  show  the  great  strict 
ness  with  which  the  forms  under  which  a  title 
is  to  be  devested  by  a  sale  for  taxes  must  be 
pursued. 

The  difficulty  with  us  circuit  judges,  who 
were  called  upon  in  the  first  instance  to  act 
upon  the  statute,  lay  in  the  novel  form  under 
which  the  condition  came  to  us.  A  deed  from 
the  State,  authorized  by  statute.and  made  con- 
clusive of  its  own  regularity,  purporting  to 
transmute  the  title,  and  actually  delivered  out 
to  the  purchaser,  is  yet  made  a  mere  escrow  to 
be  available  on  the  performance  of  a  precedent 
condition.  Looking  at  the  ordinary  legal  ef- 
fect of  such  a  deed,  under  the  statutory  pro- 
visions, we  should  say  it  carried  the  title,  which 
would  be  defeasible  by  the  actual  occupant 
paying  the  tax,  after  notice  to  him,  or  some 
other  person  paying  for  him;  and  that  the  right 
to  redeem  in  that  way  (for  the  word  "  redeem" 
is  used  in  the  statute)  would  be  limited  to  the 
actual  occupany,  and  was  intended  for  the  ben- 
efit of  the  owner.  Jackson  v.  Esty  had  particu- 
lar reference  to  the  rights  of  the  owner,  and 
would  not  allow  the  actual  occupant  to  waive 
the  notice  to  his  prejudice. 

Next  came  the  question  on  the  meaning  of 
the  words  "  actual  occupancy;"  for  it  was  only 
when  the  lands  sold  were  in  that  State  that  no- 
tice was  necessary.  In  Comstock  v.  Beardsley,\5 
Wend.,  348,  which  was  ejectment  by  the  orig- 
555*J  inal  *owner,  for  land  in  Clinton  Co., 
the  defense  rested  on  the  Comptroller's  deed 
of  the  premises,  which  were  partly  in  the  act- 
ual occupancy  of  another  who  claimed  title  to 
the  whole.  No  notice  had  been  given,  and  on 
the  trial  I  restricted  the  defense  to  the  part 
actually  occupied.  That  was  some  years  ago. 
A  new  trial  was  granted.  This  court  declared 
the  deed  void  for  the  whole.  The  present 
Chief  Justice  delivered  the  opinion  of  the  court. 
The  result  was,  that  the  statute,  according  to 
its  true  construction,  operated  to  protect  the 
possessor  to  the  extent  not  only  of  the  actual 
occupancy,  but  the  occupant's  claim  of  right ; 
and  he  added  that  whenever  any  portion  of  the 
premises  were  actually  used  and  improved, 
even  though  there  were  no  claim  beyond,  the 
deed  would  not  be  effectual  for  any  part  of  the 
land.  On  the  cause  coming  down  again  at  the 
last  June  Circuit,  an  offer  was  made  as  on  the 
former  trial,  to  limit  the  actual  occupancy  to 
one  fourth  of  the  premises  in  question,  and  to 
prove  the  additional  fact  that  the  occupant 
never  claimed  anything  beyond.  That  I  over- 
ruled, and  stopped  the  cause,  on  the  distinct 
expression  of  the  Ch.  J.,  obiler  perhaps,  but 
still  a  very  explicit  opinion,  bearing  the  marks 
of  reflection.  I  must  be  understood  to  speak 
from  recollection,  not  now  having  notes  of  the 
opinion  before  me.  And  I  do  not  stop  to  pro- 
cure and  examine  the  opinion,  because  on  re 
flection  I  am  satisfied  that  the  Chief  Justice  did 
not,  in  either  branch  of  it,  go  beyond  what 
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was  warranted  by  the  case  of  Jackson  v.  Exty ; 
the  principle  of  which  I  had  overlooked.  The 
statute  from  which  I  have  read  all  the  provis- 
ions connected  with  that  case  declares,  that 
whenever  any  land  sold  for  taxes  shall  be  in 
the  actual  occupancy  of  any  person,  the  grant- 
ee shall  give  notice,  etc..  containing  particular 
directions  in  respect  to  what  must  be  done,  and 
that  in  default  of  payment  the  conveyance  of 
the  Comptroller  will  become  absolute.  Then 
the  occupant  or  any  other  person  may  redeem 
the  land  conveyed."  Then  to  complete  his  ti- 
tle, the  grantee  must  prove  to  the  Comptroller 
the  service  of  the  notice,  who  is  to  certify  the 
non-payment  of  the  tax,  and  his  conveyance 
thereupon  becomes  absolute.  The  condition 
is  an  entire  thing  ;  so  is  the  conveyance  and 
the  title.  So  the  tax,  the  *land  and  the  [*55ft 
right  to  redeem.  The  condition  imposed  by 
the  statute  has  arisen,  if  a  single  foot  of  land 
was  actually  occupied.  The  words  are,  if  any 
land  sold,  etc.  What  kind  of  condition  ?  A 
condition  precedent,  which  must  be  performed 
before  the  deed  can  operate  to  pass  the  title  of 
the  owner;  or,  in  the  language  of  the  statute, 
before  the  grantee  can  "  complete  his  title  to 
the  land  conveyed."  The  deed  is  to  be  takeu 
as  if  the  statutes  were  recited  in  it.  That  the 
condition  is  precedent  will  be  more  plainly  ap- 
parent upon  a  further  consideration  of  Jackson 
v.  Esty.  If  it  were  subsequent,  then,  in  com- 
mon effect,  ejectment  would  lie  without  notice, 
and  a  recovery  of  all  the  land  might  be  had 
subject  to  the  right  of  redemption,  by  the  oc- 
cupant or  owner,  until  he  should  yet  be  fore- 
closed by  a  notice,  with  proof  and  the  Comp- 
troller's certificate.  The  statute  was  open  to 
such  a  construction.  That  would  have  been 
treating  the  owner  as  a  kind  of  mortgagor, 
holding  an  equity  of  redemption;  the  legal  es- 
tate being  in  another.  But  both  Jackaon  v. 
Esty  and  Comstock  v.  Beardsley  denied  that 
there  was  any  legal  title  in  the  purchaser  upon 
which  he  could  recover,  until  he  had  served 
the  notice  and  the  owner  was  in  default ;  nor 
as  far  as  I  know  or  have  heard,  has  any  action 
been  thought  of  for  occupied  land  short  of  this. 
The  occupant  has  more  than  an  equity;  he  has 
the  legal  right.  According  to  Jackson  v.  Esty, 
the  case  is  nearer  that  of  mortgagor  and  mort- 
gagee as  it  stands  since  the  Revised  Statutes. 
All  the  legal  estate  of  the  latter  is  taken  away, 
and  his  mortgage  changed  to  a  mere  equitable 
lien,  which  cannot  in  general  become  a  legal 
estate,  for  any  purpose,,  until  actual  foreclos- 
ure. 2  R  S.,  237,  sec.  57,  2d  ed.  In  Jackson 
v.  Esty,  the  late  Chief  Justice  remarked  :  "I 
can  see  no  reason  why  it  is  not  as  necessary  to 
produce  the  Comptroller's  certificate  to  prove 
a  failure  to  redeem,  as  it  is  to  produce  the 
Comptroller's  deed  to  prove  the  sale  made  by 
him." 

The  notice,  the  default,  the  proof  and  cerjti- 
ficate  of  the  Comptroller  being  a  precedent 
condition  imposed,  as  we  have  seen,  whenever 
there  is  occupied  land  covered  by  the  deed,  it 
is  then  impossible  to  divide  or  apportion  that 
condition,  and  say  it  is  dispensed  with  in  re- 
spect to  the  unseated  *lands,  and  the  [*557 
deed  shall,  therefore,  avail  as  to  them,  although 
void  as  to  the  seated  part.  In  the  same  way, 
where  there  are  various  occupants  in  severally, 
the  condition  cannot  be  performed  by  piece- 
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meal,  being  fulfilled  as  to  A  although  not  as  to 
B  and  so  on  through  the  alphabet.  If  other- 
wise, the  conveyance,  which  is  also  an  entire 
thing,  might  be  brought  into  existence  by  parts 
in  the  same  way.  It  is  said  in  Co.  Litt.,  215  a, 
that  a  condition  is  an  entire  thing  and  cannot 
be  divided.  He  instances  the  case  of  a  condi- 
tion subsequent  ;  but  I  can  find  in  the  books 
no  attempt  to  apportion  a  legal  title  upon  the 
ground  that  only  some  part  of  the  condition 
precedent  on  which  it  was  to  arise  had  been 
performed. 

In  the  case  at  bar,  Philips  was  in  possession 
of  a  small  part  of  the  land  sold  for  taxes;  and 
no  notice  having  been  given,  we  are  of  opinion 
that  on  the  true  construction  of  the  statute,  the 
deed  was  inoperative  as  to  every  part  of  the 
tract  included  in  it.  On  that  ground  there  must 
be  a  new  trial. 

Cited  in-5  Hill,  288;  7  Hill,  26:  12  N.  Y.,  545;  19 
Hun,  15;  21  Hun,  287;  1  Barb.,  518,  3  Barb.,  364;  9 
Barb.,  299,  426;  10  Barb.,  475;  38  Barb.,  76;  46  Am. 
Dec.,  224  (11  Ala..  295) ;  46  Am.  Dec.,  270  (12  Ala.,  617); 
49  Am.  Dec.,  210  (3  Barb.  Ch.,  582). 


PATTY  v.  MILNE. 

^Negotiable  Paper  —  Accommodation  Acceptance- 
Application  of  Payments. 

Where  a  party  gives  an  acceptance  for  the  accom- 
modation of  another,  who  passes  it  to  his  creditor 
to  apply  in  payment  of  a  note,  and  the  creditor  pro- 
cures the  acceptance  to  be  discounted,  and  trans- 
mits its  avails  to  the  acceptor,  with  instructions  to 
apply  the  same  to  the  payment  of  the  note,  who, 
instead  of  doing  so,  applies  them  to  a  general  ac- 
count he  holds  against  the  drawer,  an  action  lies  in 
favor  of  the  creditor  against  the  acceptor,  for  so 
much  money  had  and  received,  notwithstanding 
that  the  acceptance  was  mere  accommodation  pa- 
per, and  that  the  acceptor  at  maturity  was  obliged 
to.  and  actually  did  pay  the  acceptance. 


was  an  action  of  assumpsit,  tried  at  the 
-  N.  Y.  Circuit  in  Dec.,  1884,  before  the 
Hon.  Ogden  Edwards.one  of  the  Circuit  Judges. 
Bostwick,  Gregory  &  Co.,  a  mercantile  firm 
at  Montreal,  gave  their  note  to  the  plaintiff  for 
$1,000.  payable  Sep.  15,  1833,  at  the  office  of 
defendant,  in  the  City  of  N.  Y.  The  note  was 
indorsed  by  the  plaintiff,  discounted  at  a  bank 
558*]  in  Utica,  and  sent  to*N.  Y.  for  collec- 
tion. Shortly  previous  to  its  falling  due,  Bost- 
wick, Gregory  &  Co.  transmitted  to  the  plaint- 
iff their  note  for  $500,  and  an  acceptance  of 
the  defendant  for  $500  more,  each  payable  in 
ninety  days,  to  enable  the  plaintiff  to  take  up 
the  $1,000  note.  The  plaintiff  procured  the 
$500  note,  and  the  acceptance  to  be  discounted 
at  the  same  bank  in  Utica,  and  requested  the 
cashier  to  send  a  draft  for  $1,000  to  the  defend- 
ant, which  was  done  accordingly,  with  direc- 
tions to  account  to  the  plaintiff,  who  advised 
the  defendant  by  letter  that  the  draft  of  $1,000 
transmitted  by  the  cashier  came  through  him 
from  Bostwick,  Gregory  &  Co.,  and  that  it  was 
forwarded  for  the  purpose  of  paying  the  $1,000 
note  due  Sep.  15.  The  defendant  received  the 
draft,  and  applied  the  avails  to  a  general  ac- 
count against  Bostwick,  Gregory  &  Co.  The 
$1,000  note  was  protested,  and  the  plaintiff  was 
obliged  to  take  it  up;  and  the  acceptance,  when 
it  fell  due,  was  paid  and  taken  up  by  the  de- 


NOTE.— Application  of  payments— Right  of  debtor 
—Of  creditor— Application  hy  the  court.  For  a  f  ull 
discussion,  see  Pattison  v.  Hull,  9  Cow.,  747,  note. 
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fendant.  The  defendant  offered  to  prove  that 
the  acceptance  of  $500  was  given  by  him  for 
the  accommodation  of  Bostwick,  Gregory  & 
Co. ;  that  at  the  time  the  draft  was  received  by 
him,  that  firm  was  indebted  to  him  in  the  sum 
of  $9,000,  and  their  credit  was  doubtful;  that 
after  crediting  the  money  received  on  the  draft, 
they  still  remained  indebted  to  him  $8,000, 
which  was  compromised  in  Oct.,  1*33,  by  the 
payment  of  50  cents  on  the  dollar. without  any 
complaint  from  the  plaintiff  of  misappropria- 
tion of  the  $1,000,  received  on  the  draft;  and 
that  this  suit  was  commenced  in  Feb.,  1834, 
without  any  previous  notice  of  the  dis  sat- 
isfaction or  demand  of  the  money;  which  ev- 
idence the  judge  refused  to  receive,  and  the 
jury,  under  his  direction,  found  a  verdict  for 
the  plaintiff  for  the  $1,000  and  interest.  The 
defendant  moved  for  a  new  trial. 

Mr.  I.  Li.  Wendell,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

*By  the  Court,  Bronson,  J.     The  [*559 

judge  decided  correctly.  The  $1,000,  sent  to 
the  defendant  Sep.  10,  1833,  was  the  money  of 
the  plaintiff,  and  he  had  a  perfect  right  to  di- 
rect its  application.  The  defendant  received 
the  money  to  the  plaintiff's  use,  and  had  no 
more  right  to  apply  it  on  the  account  of  Bost- 
wick, Gregory  &  Co.  than  he  had  to  make  any 
other  disposition  of  the  amount  for  his  own 
benefit.  He  received  the  draft  through  the 
cashier  of  the  bank,  with  advice  that  he  was 
to  account  for  the  money  to  the  plaintiff.  He 
also  received  specific  instructions  from  the 
plaintiff  as  to  the  application  of  the  money, and 
then  deliberately  misappropriated  the  amount; 
and  the  plaintiff,  after  protest,  was  obliged  to 
pay  and  take  up  the  note.  His  right  of  action 
was  then  complete. 

The  fact  that  the  defendant  credited  the 
money  to  Bostwick,  Gregory  &  Co.,  and  after- 
wards allowed  the  amount  in  a  settlement  with 
them,  cannot  alter  the  case.  He  had  done  a 
wrong  to  the  plaintiff,  and  could  not  discharge 
himself  from  liability  by  any  subsequent 
transaction  with  third  persons.  If  he  has  lost 
the  whole  or  any  part  of  the  money,  the  loss  is 
his  own,  and  he  cannot  throw  it  off  upon  an- 
other. Nor  could  he,  by  misapplying  the  mon- 
ey, and  suffering  the  note  to  go  back  protested, 
render  it  incumbent  on  the  plaintiff  to  give  no- 
tice that  he  should  insist  on  his  rights.  If  the 
plaintiff  knew,  in  September,  that  the  money 
had  been  misapplied,  neither  his  subsequent 
silence,  nor  his  omission  to  sue  for  five  months 
could  discharge  the  defendant.  But  although 
the  note  came  back  protested,  and  the  plaintiff 
took  it  up  Sep.  26,  it  does  not  appear  that  he 
then  knew  what  bad  become  of  the  money  he 
had  remitted.  He  may  not  have  ascertained 
that  fact  until  the  suit  was  instituted  in  Feb- 
ruary. 

A  demand,  before  suit  brought,  was  not  nec- 
essary. If,  for  any  reason  not  growing  out  of 
his  misconduct,  the  defendant  had  been  un- 
able to  apply  the  money  according  to  insl  ruc- 
tions, he  should  have  been  requested  to  refund. 
A  demand  might  then  have  been  necessary  to 
put  him  in  the  wrong.  But  here  he  was  wrong 
from  the  outset,  and  a  request  *to  re-  [*56O 
fund  the  money  before  suit  brought  was  un- 
necessary. 
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It  is  said  that  the  $500,  paid  by  the  defend- 
ant on  his  acceptance,  was  not  the  money  of 
the  plaintiff,  and  that  as  to  so  much  the  ver- 
dict was  clearly  wrong.  The  objection  cannot 
be  maintained.  It  was  the  duty  of  the  makers 
to  take  up  the  note  at  maturity.  Instead  of 
sending  the  money,  they  forwarded  other  pa- 
per, which  the  plaintiff  procured  to  be  dis- 
counted on  his  own  credit  and  for  his  own  bene- 
fit. The  avails  of  the  new  paper  were  as  much 
the  plaintiff's  money,  for  the  purpose  of  tak- 
ing up  the  note,  as  were  the  funds  which  he 
raised  on  his  own  note,  discounted  at  the  same 
time.  If  he  had  not  taken  up  the  original  note, 
he  would  have  been  answerable  over  to  Bost- 
wick,  Gregory  &  Co.  for  the  amount  of  the  new 
securities.  But  he  did  take  it  up.  The  defend- 
ant accepted  the  $500  draft  for  the  accommo- 
dation of  the  drawers,  but  it  does  not  appear 
that  the  plaintiff  knew  anything  about  the 
transactions  between  Bostwick,  Gregory  &  Co. 
and  the  defendant.  The  money  to  take  up  the 
original  note  was  not  sent  to  the  defendant  on 
account  of  any  supposed  connection  or  busi- 
ness transactions  between  him  and  the  makers, 
but  simply  because  the  note  was  payable  at  the 
defendant's  office.  The  question  is  the  same 
that  it  would  have  been,  if  the  five  hundred 
dollar  draft  had  been  made  on  funds  in  the 
hands  of  the  defendant,  or  had  been  drawn  on 
some  third  person,  and  paid  for  the  accommo- 
dation of  the  drawers.  If  the  draft  had  not 
been  accepted  and  paid,  the  plaintiff  would 
have  been  obliged  to  take  it  up  as  indorser. 
But  having  been  paid,  it  was  his  money  for  the 
purpose  of  taking  up  the  note. 

New  trial  denied. 

Affirmed— 22  Wend.,  588. 


561*]  *THE  PEOPLE  v.  J.  &  S.  BROWN. 

Sale  of  Liquors  without  License — Statute — Mis- 
demeanor. 

The  selling-  of  spirituous  liquors  without  license, 
is  punishable  as  a  misdemeanor  under  the  statute 
upon  that  subject,  although  it  contains  no  other 
prohibition  than  the  imposition  of  a  penalty,  and  a 
provision  that  all  offenses  against  the  provisions  of 
the  Act  shall  be  deemed  misdemeanor. 

ERROR  from  the  Monroe  General  Sessions. 
The  defendants  were  indicted  for  selling 
spirituous  liquors  without  license.  They  de- 
murred to  the  indictment,  and  the  Court  of 
General  Sessions  held  that  the  matter  charged 
did  not  constitute  an  indictable  offense,  and  ac- 
cordingly gave  judgment  for  the  defendants. 
The  district  attorney  removed  the  record  into 
this  court  by  writ  of  error. 

It  was  now  insisted  on  behalf  of  the  defend- 
ants, and  in  support  of  the  judgment  of  the 
General  Sessions,  that  the  statute  under  which 
the  indictment  was  found  contains  no  express 
prohibition  against  the  sale  of  spirituous  liq- 
uors; it  declares  that  "  all  offenses  against  the 
provisions  of  this  title  shall  be  deemed  mis- 
demeanors, punishable  by  fine  and  imprison- 
ment," 1  R.  S.,  682,  sec.  25;  and  if  it  should 
be  admitted  that  from  such  declaration  a  pro- 
hibition might  be  implied,  it  would  not  help 
the  prosecution,  as  it  is  a  well  settled  rule  of 
law  that  penal  statutes  are  to  be  construed 
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strictly;  that  nothing  can  be  taken  by  implica- 
tion against  individual  rights,  and  especially 
that  an  offense  cannot  be  created  by  construc- 
tion or  implication.  1  Bl.  Com.,  88,  and  notes. 
25,  26,  by  Chitty;  5  Cow.,  210;  2  Id.,  419.  It 
was  admitted  that  where  an  act  is  not  an  of- 
fense at  common  law,  but  is  made  so  by  stat- 
ute, that  an  indictment  will  lie,  where  there  is 
a  substantive  prohibitory  clause,  but  that  it  is 
otherwise  where  the  statute  is  not  prohibitory, 
and  only  inflicts  a  forfeiture  for  the  doing  of 
a  specified  act,  and  provides  for  the  remedy 
Rex  v.  Wright,  1  Burr.,  546,  547;  2  Hale,  P. 
C.,  171.  The  statute  here  imposes  a  penalty 
of  $25,and  provides  a  remedy  for  its  recovery 
1  R.  S.,  680,  sees.  15,  16.  The  counsel  admitted 
*that,in  People  v.  Stevens,  13  Wend. ,  341 ,  [*562 
it  was  decided  that  an  indictment  did  lie  in  a 
case  like  the  present,  but  it  was  urged  that  it 
did  not  appear  from  that  case  that  the  point 
now  presented  for  consideration  was  discussed 
by  counsel  or  considered  by  the  court. 

Mr.  J.  A.  Spencer,  for  the  people. 

Mr.  S.  Stevens,  for  the  defendants  in  er- 
ror. 

After  advisement,  this  court,  by  Cowen, 
J.,  said  that  they  had  considered  the  point 
raised  by  the  counsel  for  the  defendants,  and 
were  clear  in  the  opinion  that  there  was  noth- 
ing in  it,  and  accordingly  reversed  the  judgment 
of  the  General  Sessions. 

Cited  in— 2  N.  Y..  15  (49  Am.  Dec,,  365)  ;  17  N.  Y., 
518  ;  20  N.  Y.  367 ;  16  Hun,  579  ;  2  T.  &  C.,  220 ;  16  How. 
Pr.,  155 ;  18  How.  Pr.,  299 ;  Abb.  Pr.,  84 ;  3  Park.,  564., 
688 ;  4  Park.,  33. 


EARL  v.  CAMP  &  STONE, 

Ministerial  Officers — How  far  Protected  by  Proc- 
ess— The  Rule,  One  of  Protection  Merely — Ac- 
tion of  Tresspass —  What  Officer  must  Show  to 
Maintain  Action — Defenses — Purchaser  under 
Execution  in  order  to  Maintain  Trover  must 
Prove  a  Valid  Judgment  as  well  as  Sale  and 
Execution. 

A  ministerial  officer  is  protected  in  the  execution 
of  process,  issued  by  a  court  or  officer  having  juris- 
diction of  the  subject-matter,  and  of  the  process,  if 
it  be  regular  on  its  face  and  does  not  disclose  a  want 
of  jurisdiction.  This  rule  of  law,  however,  is  one 
of  protection  merely,  and  beyond  that  confers  no 
right;  it  is  personal  to  the  officer  himself, and  affords 
no  shelter  to  the  wrong-doer,  under  color  of  whose 
process,  If  it  be  void,  the  officer  is  called  upon  to 
act. 

A  purchaser  under  an  execution,  whether  he  be 
the  plaintiff  In  the  process  or  an  innocent  third  per- 
son, to  maintain  an  action  of  trover  for  the  proper- 
ty bought,  is  bound  to  prove  not  only  the  sale  and 
execution,  but  a  valid  judgment. 

So  also  it  is  incumbent  upon  the  officer,  in  an  ac- 
tion of  trespass,  to  show  a  valid  judgment,  where 
the  suit  is  in  his  name,  for  property  levied  upon  by 

NOTE.— Ministerial  officers— Sheriff— Refusal  to  exe- 
cute process—  What  justifies.  In  connection  with  the 
above  case  of  Earl  v.  Camp,  see  Parmelee  v.  Hitch- 
cock, 12  Wend.,  96 ;  Grosvenor  v.  Hunt,  11  How.Pr., 
355 ;  Dolson  v.  Saxton.ll  Hun,  565  :  Cornell  v.Barnes, 
7  Hill,  35;  Stone  v.  Green,  3  Hill,  469;  Kimball  v. 
Munger,  2  Hill,  364  ;  Williams  v.  Hogeboom,  8  Paige, 
469;  Ontario  Bank  v.  Hallett,  8  Cow.,  192;  Ames  v. 
Weber,  8  Wend..  545;  Bacon  v.  Cropsey,  7  N.  Y.,  195; 
Joseuz  v.  Connor,  7  Daly,  448 ;  Albee  v.  Ward,  8  Mass., 
79 ;  White  v.  Wilcox.  1  Conn.,  347 ;  Moulton  v.  Jose, 
25  Me.,  76. 

How  far  protected  by  process.  See  Warner  v.  Shed, 
10  Johns.,  138,  note;  Savacool  v.  Boughton,5  Wend., 
170,  note ;  Parker  v.  Walrod,  ante,  p.  514,  note. 
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him  by  virtue  of  process,  but  for  the  benefit  of  the 
plaintiff  in  the  process. 

A  ministerial  officer,  it  seems,  may  stop  in  the  ex- 
ecution of  process,  regular  on  its  face,  whenever  he 
becomes  satisfied  that  there  is  a  want  of  jurisdiction 
in  the  court  or  officer  issuing:  the  same;  and  if  sued 
for  neglect  of  duty,  may  show  in  his  defense  such 
want  of  jurisdiction. 

The  right  of  an  officer  to  bring  an  action,  for 
goods  levied  upon  by  him,  depends  upon  his  special 
property  and  liability  over;  if  the  process  be  void, 
he  cannot  maintain  an  action  for  the  taking  of  the 
goods. 

And  although,  in  general,  in  such  action  in  a  suit 
against  a  stranger  for  the  taking  of  goods,  it  is  suffi- 
cient to  show  an  execution  or  process,  levy  and  pos- 
563*]  session  "under  it,  still  if  the  defendant  can 
show  the  proceedings  on  the  part  of  the  plaintiff  in 
the  process  void,  the  plaintiff  cannot  sustain  his 
suit. 

The  consent  of  the  officer  to  the  taking  of  the 
property  is  a  bar  to  an  action  in  his  own  name. 

In  an  action  of  trespass,  by  an  officer,  it  is  not  ad- 
missible for  a  defendant  to  show  that  the  property, 
previous  to  the  levy,  was  subject  to  a  mortgage,  or 
belonged  to  a  third  person,  unless  he  connects  him- 
self with  the  outstanding  title. 

Nor  can  he  show  that  the  property  taken  was  ex- 
empt from  execution  or  attachment ;  no  one  but  the 
defendant  in  the  process  under  which  the  levy  was 
made,  can  avail  himself  of  such  fact. 

Citations— 2  R.  S.  162,  sees.  27,  28 ;  202.  sec.  294 ;  273 ; 
sec.  271 ;  Act,  April  26  1831,  sec.  35 ;  14  Wend.,  237 ; 
Sess.  Laws,  1831,  p.  404,  sec.  35 ;  3  Cow.,  206, 208,  209 ;  5 
Wend.,  170.  231, 240, 243 ;  9  Wend.,  35,  36 ;  7  Wend.,  89 : 
12  Wend.,  74,  496,  499 ;  6  Wend.,  597 ;  1  Rawle,  143;  8 
Mass.,  79 ;  1  Vent.,  259 ;  2  Mod..  29 ;  I  Freem.,  129 ;  5 
Mass.,  558;  5  Vt.,  124;  2  Saund.,  47  a,  note,  1;  6 
Mod.,  298  ;  Wats.  Sher.,  190,  191 ;  12  Johns.,  403.  408 ;  7 
Cow.,  313 ;  8  Wend.,  445 ;  6  Johns.,  195;  7  Johns.,  32, 
33 ;  1  Wend.,  109 ;  11  Wend.,  54.  57 ;  6  Esp.,  61 ;  6  N.  H., 
263  ;1  Cow.,  114. 

THIS  was  an  action  of  trespass,  tried  at  the 
Tompkins  Circuit  in  June,  1834,  before 
the  Hon.   Robert  Monell,  one  of  the  Circuit 
Judges. 

The  plaintiff,  as  a  constable.  Mar.  23,  1833, 
levied  upon  certain  goods  and  chattels  as  the 
property  of  one  Thomas  Post,  by  virtue  of  an 
attachment  issued  by  a  justice  of  the  peace 
against  Post,  as  having  departed  the  county 
with  the  intent  to  defraud  his  creditors  or  to 
avoid  the  service  of  civil  process,  at  the  suit  of 
Timothy  Burr  and  William  Burr:  and  on  the 
same  day  he  also  levied  upon  the  same  proper- 
ty by  virtue  of  three  other  attachments  against 
Post:  two  in  favor  of  F.  8.  Duraont  &  J.  Kel- 
logg, and  one  in  favor  of  L.  Riggs  &  W.  C. 
Goddard.  The  principal  part  of  the  property 
was  taken  from  the  possession  of  the  defend- 
ants, who  had  obtained  possession  thereof  un- 
der an  attachment  in  their  favor.  The  attach- 
ments were  produced,  with  returns  indorsed 
thereon  in  the  handwriting  of  the  plaintiff, 
stating  that  he  had  levied  upon  the  property 
and  taken  it  into  his  custody  and  possession. 
The  attachments  were  all  returnable  Mar.,  29, 
on  which  day  judgments  were  rendered  in 
favor  of  Dumont  &  Kellogg  for  $77.88,  and  in 
favor  of  Riggs  &  Goddard  for  $52.44.  The 
plaintiff  then  proved,  that  in  June,  1834,  the 
property  levied  upon  under  the  attachments  in 
favor  of  Dumont  &  Kellogg  and  Riggs  &  God- 
dard, was  taken  by  D.Farrington,  a  constable, 
by  virtue  of  an  execution  in  favor  of  the  de- 
fendants, and  by  their  direction,  and  sold  at 
public  vendue,  the  value  of  which  was  stated 
to  be  $167.  On  the  part  of  the  defendants  it 
was  shown,  that  they  also,  Mar.,  23,  sued  out 
an  attachment  against  Post,  which  was  levied 
564*]  upon  the  *property  taken  under  the 
execution,  and  that  Mar.,  29  a  judgment  was 
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rendered  in  their  favor,  in  the  suit  thus  com- 
menced, for  $100  and  costs;  that  an  execution 
was  issued  upon  such  judgment  and  placed  in 
the  hands  of  Farrington,  who  called  upon 
Earl  for  the  horse,  saddle  and  bridle  taken 
from  the  possession  of  the  defendants.  Earl 
told  him  he  might  take  the  property,  if  Tim- 
othy Burr  would  consent  to  it.  Burr  gave  his 
consent,  and  possession  was  taken  of  the  prop- 
erty by  Farrington.  The  plaintiff  now  proved 
that  the  attachment  in  favor  of  the  defendants 
was  not  served  by  a  constable,  but  by  one  of 
the  defendants.who  was  deputed  by  the  justice 
to  perform  such  service.  The  circuit  judge 
thereupon  ruled  that  the  attachment  having 
been  thus  served, the  justice  had  no  jurisdiction 
of  the  subject  matter,  and  had  no  right  to  ren- 
der judgment  in  favor  of  the  defendants,  who 
consequently  could  not  justify  under  the  at- 
tachment or  execution  in  their  favor.  The  de- 
fendants then  produced  in  evidence  the  affi- 
davits on  which  the  attachments  in  favor  of 
Dumont  &  Kellogg  and  Riggs  &  Goddard  had 
issued,  by  which  it  appeared  that  the  plaintiffs 
had  only  stated  their  belief  that  Post  had  de- 
parted, etc.,  with  intent  to  defraud,  etc.,  with- 
out setting  forth  any  facts  or  circumstances  to 
enable  the  justice,  to  whom  application  was 
made  for  process,  to  judge  of  the  propriety  of 
issuing  the  same,  and  objected  that  the  pro- 
ceedings were  void.  They  also  proved  that 
the  applications  for  the  attachments  were  not 
in  writing.  The  circuit  judge  ruled  that  the 
affidavits  were  sufficient,  and  that  it  was  not 
necessary  that  an  application  for  an  attach- 
ment should  be  in  writing.  The  same  objec- 
tion as  to  the  sufficiency  of  the  affidavit  and 
application  existed  against  the  proceeding  on 
the  part  of  the  defendants.  The  defendants 
then  offered  to  prove,  that  Mar.  15,  1833,  Post, 
the  debtor,  executed  a  mortgage  of  the  prop- 
erty in  question  to  Henry  King  and  others,  to 
whom  he  was  justly  indebted,  to  secure  the 
payment  of  $152.50,  in  3  months  from  its  date; 
which  evidence  was  objected  to  by  the  plaint- 
iff and  rejected  by  the  judge.  They  did  not 
offer  to  prove  that  they  had  any  interest  in  the 
mortgage.  They  also  offered  to  prove  that  a 
portion  of  the  *property  sold  under  [*565 
the  execution  consisted  of  household  furniture 
which  was  exempt  from  execution,  and  that 
another  portion  of  it  did  not  belong  to  Post, 
but  to  a  third  person.  The  judge  ruled  that 
the  evidence  was  inadmissible,  and  charged 
the  jury  that  the  plaintiff,  having  levied  upon 
the  property  by  virtue  of  the  attachments,  was 
responsible  for  it,  and  entitled  to  recover  its 
value;  that  in  relation  to  the  release  of  the 
horse, saddle  and  bridle.the  plaintiff  was  merely 
the  agent  of  the  parties,  who  could  not  be  prej- 
udiced by  his  acts;  and  although  Burr,  the 
plaintiff  in  one  of  the  attachments,  consented 
to  the  taking  of  the  property  under  the  defend- 
ant's execution,  such  consent  did  not  affect  the 
rights  of  Dumont  &  Kellogg  and  Riggs  &  God- 
dard. The  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  $144,  which  the  defendants  now 
move  to  set  aside. 

Mr.  A.  Taber,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.     The  attachments 
and  executions  under  which  the  parties  claim 

1199 


5G5 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1837 


are  but  a  series  of  nullities,  2  R.  S.,  162,  sees. 
27,28;  Id.,  273,  sec.  271;  Act  of  Apr.  26,  1831, 
to  Abolish  Imprisonment,  sec.  35;  Smith  v. 
Luce,  14  Wend.,  237;  2  R.  S..  202,  sec  294,  2d 
ed.;  Sess.  L.  1831,  p.  404.  sec.  35;  Adkins  v. 
Brewer,  3  Cow.,  206,208,209,  and  cases  cited; 
and  neither  they  nor  any  levy  under  them 
created  any  right  of  action  in  favor  of  the 
plaintiff,  nor  defense  for  the  other  side.  No 
actual  possession  taken  by  the  plaintiff,  inde 
pendent  of  the  attachments,  was  shown  or  re- 
lied on  by  him.  He  seems  to  have  rested  his 
title  on  his  own  return  upon  void  process.  If 
there  were  any  actual  possession  in  either  par- 
ty it  was  rather  on  the  side  of  the  defendants, 
who  are  found  not  merely  making  a  formal 
levy,  but  following  it  out  by  a  sale;  and  that, 
too,  in  case  of  the  horse  by  the  actual  consent 
of  the  plaintiff  himself.  In  respect  to  this  ar- 
ticle at  least,  there  seems  to  be  anything  but  a 
trespass. 

566*]  *It  is  insisted  that  the  plaintiff,  be- 
ing a  ministerial  officer,  should  be  protected 
by  his  process,  which  was  fair  on  its  face, 
though  the  magistrate  wanted  jurisdiction;  and 
so,  indeed,  he  should  within  the  case  of  Sava- 
cool  v.  Bouffhton,  5  Wend.,  170,  and  various 
other  cases  decided  by  this  court.  M'Guintyv. 
Herrick,  5  Wend.,  240,  243;  Wilcox  v.  Smith, 
Id.,  231;  Reynolds  v.  Moore,  9  Id.,  35,  36,  per 
Sutherland.  J. ;  Alexander  v.  Hoyt,  7  Id.,  89; 
Coon  v.  Congden,  12  Id.,  496,  499;  Rogers  v. 
Mulliner,  6  Id. ,  597.  These  cases  go  the  ut- 
most length,  and  the  true  length  in  the  protec- 
tion of  ministerial  officers.  The  law  imposes 
various  duties  upon  them  on  delivering  to  them 
the  process  of  the  superior  or  inferior  courts  or 
the  warrants  of  officers,  to  the  discharge  of 
which  they  are  absolutely  bound  provided 
there  is  jurisdiction;  and  though  there  be  a 
total  want  of  such  jurisdiction,  if  it  be  not  ap- 
parent on  the  face  of  the  process,  the  law  will 
not  put  them  to  inquire  and  judge  of  the  case. 
In  general  they  ought  not  to  look  beyond  the 

Srocess,  and  in  no  case  need  they  do  so.  The 
uty  is  usually  to  arrest  the  person,  or  take 
the  goods  of  another,  the  latter  of  which  is  to 
be  followed  by  a  sale.  Savacool  v.  Boughton  was 
an  arrest  of  the  person;  and  many  cases  of  the 
kind  are  cited  by  Mr.  J.  Marcy.in  delivering  the 
opinion  of  the  court.  Alexander  v.  Hoyt,  Rey- 
nolds v.  Moore,  and  Coon'v.  Congden,  are  cases 
of  goods  seized  and  sold.  Our  later  cases  are 
are  full  and  pointed  upon  the  want  of  jurisdic- 
tion in  respect  to  subject  matter;  and  the  prin- 
ciple upon  which  they  go  is  equally  applicable 
to  a  want  of  jurisdiction  over  the  person.  Ac- 
cordingly, the  collector  of  a  militia  fine  was 
protected,  though  the  delinquent  was  exempt 
from  military  duty.  Fox  v.  Wood,  1  Rawle, 
143.  Indeed,  I  take  it  that  wherever  there  is 
jurisdiction  of  the  process,  the  law  means  to 
make  the  officer  safe  in  yielding  implicit  obedi- 
ence. Even  the  justice  who  issued  his  war- 
rant against  a  resident  freeholder, without  pre- 
vious summons  or  oath,  was,  in  Rogers  v.  Mul- 
liner, 6  Wend.,  597,  protected  within  this  prin- 
ciple. 

But  the  rule  is  one  of  protection  merely;  and 
beyond  that  is  not  meant  to  confer  any  right. 
667*]The  armor  which  *it  furnishes,  is  strict- 
ly defensive.  It  is  personal  to  the  officer  him- 
self; and  cannot  be  used  to  confer  any  right 
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upon  the  wrong  doers  under  color  of  whose 
void  proceedings  he  is  called  upon  to  act.  Sup- 
pose he  goes  on  and  makes  sale  of  the  property 
levied  upon;  even  the  innocent  purchaser  takes 
no  right.  To  perfect  his  title,  he  must  show  a 
valid  judgment ;  a  solid  foundation  for  the 
process.  This  is  emphatically  so  of  the  party 
who  instituted  the  proceedings.  Suppose  this 
plaintiff, jEarl,  had  sold  to  the  plaintiffs  in  these 
attachments,  under  the  executions  which  fol- 
lowed; to  make  a  title  in  trover,  they  must 
have  gone  back  to  the  jurisdictional  question, 
and  maintained  their  right  by  proceedings  con- 
formable to  the  statute.  Their  judgment  would 
be  a  part  of  their  title.  This  very  point  was 
held  in  Yates  v.  St.  John,  12  Wend.,  74.  The 
present  action  is  but  an  attempt  to  do  the  same 
thing  in  another  form.  Instead  of  going  on 
to  a  sale,  they  sue  in  the  name  of  the  constable, 
for  the  value  of  goods  which  have  been  taken, 
after  their  offcer,  as  they  say,  had  acquired  a 
lien  by  their  process.  They  are  the  real  par- 
ties; and  so  they  were  treated  at  the  trial.  The 
constable  was  not  allowed  even  to  consent  that 
any  of  their  property  should  be  taken  by  the 
defendant's  officer,  because  the  interest  of  the 
former  was  merely  nominal,  a  naked  trust,  or, 
as  it  was  called  in  the  charge,  an  agency  for 
their  benefit.  Surely,  it  is  not  necessary  to  go 
the  length  here  contended,  on  the  principle  of 
protection  to  the  officer.  He  is  not  to  be  sus- 
tained and  protected  in  whatever  actions  he 
may  bring.  In  no  case  where  he  becomes  sat- 
isfied that  there  is  a  want  of  jurisdiction,  is  he 
bound  to  act  in  any  way.  He  has  a  discretion, 
if  he  choose  to  exercise  it;  and  if  he  refuses  in 
the  first  instance,  the  party  cannot  make  him 
accountable.  In  Albee  v.  Ward,  8  Mass..  79, 
the  officer  had  made  an  arrest  and  suffered  an 
escape  upon  a  justice's  execution,  whereby  the 
plaintiff  lost  his  debt.  In  an  action  for  the  es- 
cape, though  the  execution  was  fair  on  its  face, 
and  imported  jurisdiction,  yet  the  officer  was 
allowed  to  protect  himself  by  showing  that  it 
was  issued  without  authority.  Yet  the  court 
allowed  that  it  furnished  a  complete  protection 
against  an  action  of  trespass.  This  is  but  fol- 
lowing *out  the  long  settled  distinction  [*568 
laid  down  by  Hale,  Ch.  J.,  in  Anon,  1  Vent., 
259;  and  which  was  adjudged  in  Squibb  v.  Hole, 
2 Mod.,  29;  S.  C.,  1  Freem.,  129.  The  same 
distinction  is  laid  down  obiter,  by  Parsons,  Ch. 
J.,  in  Dillingham  v.  Snow,  5  Mass.,  558,  with 
respect  to  a  collector  of  taxes;  and  Hill  v.  Wait, 
5  Vt.,  124,  was  the  common  case.  A  justice 
rendered  judgment  in  a  matter  beyond  his  ju- 
risdiction, and  issued  an  execution  valid  on  its 
face.  The  officer  neglected  to  proceed  under 
it,  and  was  sued  for  the  neglect.  The  court 
said  the  execution  being  legal  upon  the  face  of 
it,  would  have  justified  the  officer  had  he  lev- 
ied and  collected  the  amount;  and  yet  the 
plaintiff  cannot  recover  of  him  on  a  charge 
of  neglect  in  not  collecting  and  paying  the 
amount  over;  for  in  this,  as  well  as  in  other 
cases,  to  make  an  officer  liaMe  for  neglecting 
to  collect  an  execution,  the  plaintiff  must  show 
a  judgment  that  is  not  void.  Not  being  liable 
over,  it  follows  that  the  officer  cannot  maintain 
an  action  for  the  goods.  To  warrant  this,  he 
must  have  a  special  property,  as  all  the  cases 
from  Wilbraham  v.  Snow,  2  Saund.,  47  agree; 
Clerk  v.  Withers,^  Mod.,  298,  per  Gould,  J.;  2 
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Williams'  Saund.,  47  a,  n.  1  and  cases  cited. 
All  hold  that  the  action  goes  on  a  special  prop- 
ty  acquired,  and  liability  over.  Watson's  office 
•of  Sheriff,  190, 191,  and  cases  cited.  The  prop- 
erty acquired,  is  not  for  his  own  benefit,  but 
for  that  of  the  party  for  whom  he  acts.  It  is 
not  necessary  to  his  protection  under  void  proc- 
ess, that  we  should  hold  he  has  such  property 
•as  will  give  him  an  action;  or  indeed,  that  he 
has  any  property.  It  saves  him  from  all  hard- 
ship to  say  that  he  shall  stand  protected  against 
actions  for  doing  whatever  the  process  com- 
mands him.  It  does  not  require  him  to  bring 
actions.  Beside,  before  doing  this,  he  has  time 
to  investigate,  to  take  advice,  to  judge,  and 
after  all,  if  it  be  a  case  of  doubt,  to  demand  in- 
demnity. Indeed,  it  is  understood  that  this 
kind  of  action  generally  goes  forward  under  a 
promise  of  indemnity  express  or  implied,  from 
the  party  who  wishes  to  try  the  right.  It  is, 
for  every  substantial  purpose,  his  action;  and 
if  it  be  obvious  that  he  has  no  right  it  necessa- 
rily follows  that  the  officer  has  none.  The  lat- 
5G9*J  ter  comes  en  autre  *droit,  and  must 
stand  or  fall  upon  the  claim  of  his  principal, 
.per  Spencer,  J.,  in  Hotchkiss  v.  M'Vickar,  13 
Johns.,  403,  408.  It  is  not  logical  in  any  sense 
for  him  to  say:  "I  am  privileged  in  any  act  of 
force  which  I  do  suddenly  according  to  the 
command  of  my  writ.  The  law  will  protect  me 
in  obeying  the  process  which  it  has  authorized 
another  to  create;  therefore,  I  acquire  a  prop- 
erty; nay,  another,  a  wrong-doer,  shall  take  an 
interest  or  property,  in  virtue  of  that  act." 
Who  is  to  take  the  money  recovered  by  this 
verdict?  Not  the  plaintiffs  in  the  attachments; 
for  their  proceedings  are  void;  and  if  paid,  it 
must  remain  a  God-send  to  the  officer.  Sup- 
pose him  estopped  as  recovering  in  right  of 
the  plaintiffs,  and  hence  liable  to  pay  over  the 
money;  what  kind  of  justice  is  it,  which  takes 
the  value  from  these  defendants,  and  still 
leaves  them  liable  to  pay  the  same  value  again 
to  Post  when  he  shall  come  upon  them  for  the 
tortious  act?  Dealing  with  them  as  this  plaint- 
iff asks  we  should,  no  chance  is  left  them  for 
claiming  a  transmutation  of  property,  though 
they  should  be  put  to  pay  the  full  value. 

I  am  aware,  all  this  time,  that  the  case  might 
have  been  differed,  by  showing  an  actual  prior 
possession  in  the  plaintiff ;  and  it  is  insisted 
that  his  own  return,  stating  that  he  had  at- 
tached the  goods  and  taken  them  into  his  cus- 
tody and  possession,  made  out  such  a  case. 
That  was  prima  facie  evidence  of  a  levy,  ac- 
cording to  Cornell  v.  Cook,  7  Cow.,  313.  and 
Spoor  v.  Holland,  8  Wend. ,  445.  The  language 
of  the  return  may  be  satisfied  by  the  legal  or 
actual  custody  and  possession.  Which  it  was, 
the  return  does  not  show.  But  admitting  that 
it  was  sufficient  to  prove  the  actual  possession 
as  against  these  defendants,  who  were  strangers, 
their  judgment  being  void,  the  plaintiff  then 
made  out  a  prima  facie  case,  according  to  Spoor 
v.  Holland  and  the  previous  cases  of  Barker  v. 
Knupp,  6  Johns.,  195,  and  Blackley  v.  Sheldon, 
7  Id.,  32,  33.  These  cases  hold  that,  as  against 
a  stranger  who  takes  the  goods,  the  execution 
levied  and  possession  taken,  without  showing 
the  judgment,  will  maintain  the  action.  But 
5  7O*]  when  we  go  further  *aud  see,  as  here, 
that  in  truth  there  is  neither  process  nor  judg- 
ment, with  what  propriety  can  it  then  be  said 
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that  the  return  is  to  be  evidence  of  anything  ? 
That  loses  all  its  force  with  the  other  proceed- 
ings ;  and  if  the  plaintiff  would  still  claim  as 
a  prior  possessor  against  an  officious  stranger, 
he  should  show  his  possession  by  something 
better  than  a  void  return  upon  void  process. 

I  am  clear  the  plaintiff  had  no  legal  rights 
upon  which  he  could  maintain  an  action  against 
anybody.  But  if  he  had  valid  process,  what 
were  his  rights  ?  We  have  seen  upon  author- 
ity that  he  was  a  special  property-man.  Hold- 
ing such  a  property,  he  gave  up  the  horse  to 
the  defendants  voluntarily,  and  yet  was  al- 
lowed to  recover  the  value  thereof,  as  taken  by 
an  act  of  trespass.  It  was  held  in  Marshall  v. 
Davis,  1  Wend.,  109,  that  trespass  would  not 
lie  by  the  general  owner  whose  property  was 
taken  with  the  consent  of  the  bailee.  That, 
too,  was  the  case  of  a  bailment  with  the  right 
to  resume  possession  whenever  the  bailor 
pleased.  Here  was,  as  yet,  no  legal  right  what- 
ever in  the  plaintiffs  in  the  attachment,  even 
if  we  admit  them  to  have  been  valid.  Earl, 
the  present  plaintiff,  was  the  bailee,  and  Post 
the  general  owner.  Gould,  J.,  in  Clerk  v. 
Withers,  6  Mod.,  298,  speaking  of  Wilbraham 
v.  Snow,  remarks:  "  Kelynge,  C h.  J.,  held 
that  he  [the  sheriff  who  levies  &fi.  fa.]  gains  a 
general  property ;  but  all  the  rest  say  it  was  a 
special  property  so  as  to  sell,  etc. "  It  is  scarcely 
necessary  to  observe  that  if  the  assent  of  the 
bailee  will  protect  the  taker  against  trespass 
by  the  general  owner,  it  is  fatal  to  such  an  ac- 
tion brought  in  his  own  name.  See  per  Wood- 
worth,  J.,  in  Daniels  v.  Ball,  11  Wend.,  57: 
S.  P.,  n.  If  he  was  a  mere  agent  or  servant, 
as  the  learned  judge  held  him  to  be  at  the  trial, 
while  I  agree  that  in  such  case  his  consent 
without  a  special  authority  for  the  purpose, 
would  not  prevent  trespass  by  his  principal, 
yet  I  cannot  see,  even  in  such  case,  why  it 
should  not  conclude  the  agent  or  servant  him- 
self against  an  action  of  trepass  or  any  other 
action.  It  was  a  voluntary  relinquishment  of 
all  his  rights  at  least,  with  a  full  knowledge 
that  the  defendants  intended  to  appropriate 
the  property  to  their  own  use.  I  think  it  a 
much  stronger  case  than  Clarke  *v.  [*571 
Clarke,  6  Esp.,  61,  where  it  was  held  that 
not  even  trover  would  lie  after  an  implied 
assent. 

It  is  not  necessary  to  pass  upon  the  questions 
whether  the  goods  being  under  a  previous 
mortgage  by  Post,  and  some  of  the  articles  be- 
ing exempt  from  the  attachments,  were  facts 
receivable  in  mitigation  of  damages.  I  will 
only  remark  that  this  right  to  show  property 
in  a  third  person,  by  way  of  defeating  the  ac- 
tion of  a  naked  possessor,  was  thought  to  be 
peculiar  to  a  defense  in  trover,  till  Duncan  v. 
Spear,  11  Wend.,  54;  and  see  Daniels  v.  Batt, 
Id.,  57,  n.  By  these  cases  it  was  denied  even 
in  trover,  though  agreed  to  be  admissible  if 
the  defendant  would  connect  himself  with  the 
outstanding  title.  In  Spoor  v.  Holland,  8  Wend. , 
445,  to  which  we  have  been  referred,  the  de- 
fendant was  allowed  to  do  the  same  thing  in 
mitigation  of  damages.  The  cases  do  not  go 
further  than  this  even  in  trover ;  and  the  de- 
fendant in  trespass  was  always  holden  to  equal 
if  not  greater  strictness.  The  defendants,  to 
bring  themselves  within  the  latter  case,  should 
have  proved  that  they  were  the  assignees  of 
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the  mortgage,  or  had  a  claim  under  it  in  some 
other  way. 

The  cases  cited  seem  equally  an  answer  to 
the  objection  that  a  part  of  the  property  seized 
was  exempt  from  execution.  The  right  of  the 
debtor  in  this  case  is  to  be  regarded  as  that  of 
a  third  person ;  for  even  though  the  property 
be  sold  and  applied  to  the  execution  against 
him,  he  may  yet  prosecute  his  action  and  re- 
cover the  full  value.  Hill  v.  Loomis,  6  N.  H., 
263.  But  it  lies  with  him  alone  to  make  the 
objection,  and  seek  his  remedy  in  his  own  time 
and  his  own  way.  Even  his  bailee  could  not 
sue  or  defend  himself  on  that  ground.  The 
right  to  enforce  the  exemption  is  personal  to 
himself.  All  this  was  held  in  Mickles  v.  Tons- 
ley,  1  Cow.,  114. 

Upon  the  two  questions  as  to  the  damages, 
it  appears  to  me  the  judge  was  clearly  right ; 
but  having,  as  we  think,  erred  upon  the  ques- 
tions of  title,  there  must  be  a  new  trial,  the  costs 
to  abide  the  event. 

Officer— Protected  by  process  regular  on  its  face. 
Distinguished— 4  Hun,  730. 

Cited  in-1  Hill,  119,  285;  2  Denio.  645;  54  N.  Y., 
157 ;  15  Hun,  236 ;  1  Barb.,  555 ;  63  Barb.,  42  ;  6  How. 
Pr.,  76 ;  41  How.  Pr.,  386 ;  57  How.  Pr.,  152 ;  65  How. 
Pr.,  348 ;  1  Abb.  Pr.,  435 ;  12  Leg.  Obs.,  11 ;  14  Wai., 
617 ;  40  Am.  Dec.,  48  (1  Doug.,  199) ;  43  Am.  Dec.,  764 ; 
14  Am.  Rep.,  574  (61  Mo.,  426). 

Suit  by  officer— Must  show  valid  process  or  author- 
ity. Cited  in— 2  Denio,  645 ;  3  Barb.,  499 ;  63  Barb., 
42 ;  41  How.  Pr.,  386 ;  2  Hilt.,  322 ;  43  Mich.,  465 ;  43 
Am.  Dec.,  764. 

Irregular  process — Officer  may  refuse  to  execute. 
Cited  in— 7  Hill,  36 ;  15  Hun,  236 ;  48  Barb.,  90 ;  7 
Daly,  453 ;  75  111.,  492 ;  23  Am.  Rep.,  770  (29  Ohio  St., 
619). 

Officer— Right  of  to  maintain  action  for  goods  levied 
upon.  Cited  in-9  N.  Y.,  174  ;  2  Hun,  418 ;  4  T.  &  C., 
605 ;  2  Duer,  382. 

Exemption  from  execution— Objection  personal  to 
defendant.  Distinguished— 27  Wis.,  521. 

Cited  in— 22  Barb.,  660 ;  26  Barb.,  381 ;  52  Barb.,  193 ; 
5  Abb.  N.  S.,  258 ;  31  Am.  Rep.,  43  (60  Ala..  313). 

Also  cited  in— 21  Wend.,  85 ;  35  Barb.,  299 ;  34  Am. 
Dec.,  215. 


572*J    *BARKER  t>.  MILLARD. 

Holder  of  Note  Stayed  by  Injunction  from  Prose- 
cuting it — Revised  Statutes — Statute  of  Limita- 
tions. 

Previous  to  the  Revised  Statutes,  the  time  that 
the  holder  of  a  note  was  stayed  by  an  injunction 
from  chancery  from  prosecuting  the  same,  could 
not  be  replied  in  bar  of  a  plea  of  the  Statute  of 
Limitations :  those  statutes  now  provide  that  the 
time  during  which  such  injunction  is  in  force  shall 
not  be  deemed  any  portion  of  the  time  limited  for 
the  commencement  of  a  suit. 

The  remedy  of  a  party  stayed,  previous  to  the  re- 
vision, was  by  application  to  chancery  to  restrain 
the  defendant  from  pleading  the  statute. 

Citations— 1  R.  L.,  186,  sec.  5;  21  Jac.,  1,  c.  16,  sees.  3, 
4 ;  2  Saund..  63,  /,  0,  n.  6 ;  10  Wend.,  278;  1  Vern.,  74 ; 
2  Atk.,  1 ;  2  Vern.,  503 ;  Bac.  Abr.,  Limitation  of 
Actions,  E,  6;  Vin.  Abr.,  Limitation,  T;  Blansh., 
Lim.,  164;  2  R.  S.,  299,  sec.  36;  300,  sec.  45. 

STATUTE  OF  LIMITATIONS.  The  plaint- 
iff, as  indorsee,  declared  against  the  de- 
fendant as  indorser  of  a  promissory  note  bear- 
ing date  Oct.  6, 1825,  payable  in  60  days.  The 
suit  was  commenced  in  July  Term,  1833.  The 
defendant  pleaded  actio  non  accremt  infra  sex 
annos.  The  plaintiff  replied  that  the  com- 
mencement of  a  suit  for  the  collection  of  the 
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note  was  stayed  by  an  injunction  from  chan- 
cery, from  Mar.  28,  1827,  to  Oct.  18,  1830.  To 
which  replication  the  defendant  demurred,  and 
on  the  argument  of  the  demurrer  the  counsel 
for  the  plaintiff  insisted  that  the  period  of  time 
during  which  a  suit  upon  the  note  was  stayed 
by  the  injunction  should  be  deducted  from  the 
running  of  the  statute.  The  counsel  for  the 
defendant  contended  that  such  deduction  ought 
not  to  be  made;  that  the  plaintiff  ought  to  have 
obtained  leave  from  chancery  to  prosecute  the 
suit  for  the  benefit  of  whomsoever  it  might 
concern,  or  an  order  of  that  court  forbidding 
the  pleading  of  the  Statute  of  Limitations. 

Mr.  S.  Beard sley,  Atty-Gen.,  for  the  de- 
fendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  statute 
commenced  running  in  Dec  ,  1825,  when  the 
note  fell  due;  and  the  question  presented  by 
the  replication  depends  on  the  former  Statute 
of  Limitations,  1  R.  L.,  186,  sec.  5.  This  sec- 
tion corresponds  with  the  Statute,  21  Jac.,  1, 
ch.  16,  sees.  3,  4,  and  certain  *cases  [*573 
have  been  held  within  the  equity,  though  not 
within  the  letter  of  the  first  and  second  pro- 
visos of  the  section.  Where  the  action  is 
brought  within  six  years,  and  the  plaintiff  dies 
before  judgment,  his  executor  or  administra- 
tor may  have  a  new  action  within  the  equity 
of  the  first  proviso.  So,  if  an  action  brought 
by  &feme  sole  abate  by  her  marriage,  she  and 
her  husband  may  have  a  new  action  within  the 
equity  of  the  statute.  2  Saund.,  63, /,  g,  n.  6; 
Huntington  v.  Brinckerhoff,  10  Wend.,  278. 
But  no  case  was  cited,  nor  have  I  met  with 
any,  where  it  was  held  that  an  injunction  out 
of  chancery  would  suspend  the  running  of  the 
statute.  Indeed,  the  contrary  doctrine  is  strong- 
ly implied  in  many  cases.  The  party  to  a  suit 
in  chancery  has  often  applied  to  that  court  to- 
restrain  the  defendant  from  setting  up  the 
statute  in  an  action  at  law.  If  the  pendency 
of  the  injunction  would  be  a  good  answer  to  a 
plea  of  the  Statute  of  Limitations,  such  an  ap- 
plication would  not  have  been  necessary. 
Anon.,  1  Vern.,  74;  Anon.,  2  Atk.,  1;  Gilbert 
v.  Emerson.  2  Vern.,  503;  Bac.  Abr.,  Limita- 
tion of  Actions,  E,  6;  Blansh.  Lim.,  164;  Vin. 
Abr.  Lim.,  T.  It  is  clear  that  the  case  is  not 
within  the  letter  of  either  of  the  provisos,  and 
the  equity  of  the  statute  has  never  been  extend- 
ed far  enough  to  aid  the  plaintiff.1  The  case  is 
now  provided  for  by  law.  2  R.  S.,  299,  sec. 
36.  But  this  section  only  applies  to  cases 
where  the  right  of  action  has  accrued  since  the 
first  day  of  January,  1830.  2R.  S.,  300,  sec.45. 

Judgment  for  defendant. 

Approved— 72  N.  Y.,  503  (28  Am.  Rep.,  168, 169). 
Cited  in-5  Barb.,  396. 

1. — The  first  proviso  of  the  statute  authorizes  a 
suit  within  one  year  after  the  reversal  or  arrest  of  a 
judgment,  or  reversal  of  an  outlawry.  The  second 
saves  the  rights  of  infants,  femes  covert  and  persons 
insane  or  imprisoned,  giving  leave  to  bring  actions 
within  the  time  limited  by  the  statute  after  the  re- 
moval of  disability, and  also  authorizes  a  suit  against 
a  person  absent  from  the  State  at  the  time  of  the 
accruing  of  the  action,  within  the  time  limited  after 
his  return  to  the  State. 
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*RAMSDELL  AND  BROWN 

v. 
MORGAN. 


Usury  —  Goods  Fraudulently  Obtained  and  De- 
posited with  Auctioneer  at  Usurious  Charge 
—  Trover. 

Where  goods  fraudulently  obtained  are  deposited 
with  an  auctioneer  who  makes  an  advance  upon 
them  and  charges  5  per  cent,  besides  the  usual  com- 
missions, the  transaction  is  usurious,  and  for  that 
cause  the  auctioneer  is  not  entitled  to  be  considered 
as  a  hona  fide  purchaser,  in  an  action  of  trover 
brought  against  him  by  the  party  from  whom  the 
goods  were  obtained,  although  he  is  wholly  inno- 
cent of  the  fraud. 

Citations—  2  Barn.  &  Aid.,  588  ;  2  Conn.,  175  ;  Cowp., 
197,  200,  201;  1  T.  B.,  153;  1  Salk.,  22  ;  4  Moore  &  P., 
722  ;  7  Bing.,  97  ;  1  Moody  &  M.,  141  ;  12  Anne.  St.  2, 
ch.  16  :  1  Taunt.,  413  ;  2  Ad.  &  Ell..  12  ;  4  Barn.  &  Ad., 
92  ;  1  R.  S.,  760,  sec.  5  ;  761,  sec.  8;  3  Paige,  528  ;  11 
Wend.,  329. 


was  an  action  of  trover,  tried  at  the 
J-  N.  Y.  Circuit  in  Sep.,  1834,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  a  quantity  of  mer- 
chandise obtained  fraudulently  from  the  plaint- 
iffs, in  the  City  of  N.  Y.,  by  one  Michael  Can- 
navan,  and  deposited  by  him,  together  with 
other  merchandise  also  fraudulently  obtained 
from  other  merchants  in  N.  Y.  ,  with  the  de- 
fendant, an  auctioneer  in  the  City  of  Albany, 
who  made  advances  upon  the  goods.  The 
whole  amount  of  goods  deposited  with  the  de- 
fendant between  July  6  and  27,  1833,  was 
about  $3,000,  upon  which  the  defendant  ad- 
vanced upwards  of  $2,000,  upon  the  principal 
portion  of  which  he  charged  Cannavan  5  per 
cent,  besides  the  usual  commissions.  The  value 
of  the  goods  obtained  by  Cannavan  from  the 
plaintiffs,  and  deposited  with  the  defendant, 
was  about  $1.200.  The  defendant  sold  of  the 
goods  deposited  only  to  the  amount  of  his  ad- 
vances. The  judge  charged  the  jury  that  if 
they  should  find  that  Cannavan  obtained  the 
goods  from  the  plaintiffs  with  the  intent  to 
defraud,  a  title  to  the  goods  did  not  pass  to 
him;  but  yet  if  the  defendant  was  not  privy 
to  the  fraud,  and  there  were  no  circumstances 
to  put  him  on  inquiry,  and  he  had  made  the 
advances  to  Cannavan  as  had  been  proved,  he 
was  entitled  to  their  verdict.  He  further  in- 
structed them  that  though  the  transaction  be- 
tween the  defendant  and  Cannavan  should  be 
held  to  be  usurious,  the  plaintiffs  could  not 
avail  themselves  of  such  usury  to  defeat  the 
defense.  The  counsel  for  the  plaintiffs  except- 
575*]  ed  *to  this  charge.  The  jury  found 
for  the  defendant.  The  plaintiffs  move  for  a 
new  trial. 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs. 

Mr.  S.  Stevens,  for  the  defendant,  insist- 
ed that  through  the  goods  were  fraudulently 
obtained  by  Cannavan,  the  defendant  must  be 
considered  in  the  light  of  a  bona  fide  purchaser, 
he  having,  on  the  strength  of  the  goods,  part- 
ed with  his  money,  and  thus  paid  a  present 

NOTE.—  Usury. 

See,  generally,  Marvin  v.  Feeter,  8  Wend.,  533, 
classified  list  of  notes  cited  ;  Merritt  v.  Benton,  10 
Wend.,  116.  note. 

In  connection  with  the  above  case  of  Ramsdall  v. 
Morgan,  see  Hall  v.  Wilson,  16  Barb.,  548  ;  Kentgen 
v.  Parks,  2  Sandf  .,  60. 
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consideration  for  them.  He  also  insisted  that 
there  was  no  usury  in  the  transaction.  There 
was  no  loan  ;  it  was  a  mere  advance  upon  the 
goods  in  the  ordinary  course  of  business  of 
auctioneers.  The  charges  were  the  customary 
charges  in  that  business,  and  unless  intended 
as  a  cover  for  usury,  the  transaction  cannot  be 
deemed  usurious.  But  if  there  was  usury,  the 
plaintiffs  cannot  avail  themselves  of  it.  No 
one  but  Cannavan  has  a  right  to  allege  that 
usury  existed  in  the  transaction.  If,  however, 
a  third  person  can  allege  the  usury,  he  stands 
in  no  better  condition  than  that  in  which  Can- 
navan would  have  stood,  had  he  alleged  the 
usury.  Cannavan  could  not  have  maintained 
an  action  of  trover  without  paying  or  restor- 
ing the  amount  actually  advanced  to  him. 
Fitzroy  v.  Gwillim,  1  T.  R.,  153.  He  might 
have  recovered  the  excess  paid,  on  restoring 
the  advances,  but  not  otherwise.  Wheatonv. 
Hibbard,  20  Johns. ,  293. 

By  the  Court,  Cowen,  J.  There  must  be  a 
new  trial.  There  is  a  solecism  on  the  face  of 
the  expression,  "a  bona  fide  purchaser  on 
usury."  Where  the  sale  of  goods  appears  to  the 
jury  to  be  above  all  suspicion,  we  have  pro- 
tected it,  notwithstanding  the  fraud  of  the 
vendor  in  obtaining  them,  if  the  fraud  come 
short  of  a  felony.  In  this  we  have  gone  be- 
yond the  English  cases,  which  are  cautiously 
restrained  to  the  transfer  of  negotiable  paper, 
as  founded  on  the  paramount  interests  of  com- 
mence. We  have  also  gone  beyond  them  in 
protecting  a  holder  under  an  usurious  indorse- 
ment, so  far  as  to  enable  him  to  maintain  an 
action,  if  there  be  no  other  defense  against  the 
note.  The  K.  B.  cut  off  *all  chance  of  [*576 
this  kind  to  evade  the  statute.  Chapman  v. 
Black,  2  Barn.  &  Aid.,  588,  and  cases  cited  : 
Lloyd  v.  Reach,  2  Conn.,  175,  S.  P.  We  have 
not  yet  gone  so  far,  however,  as  to  say  that  the 
immediate  usurious  purchaser  is  to  be  pro- 
tected as  a  holder  in  good  faith,  as  coming  to 
the  possession  in  the  fair  course  of  trade,  and 
thus  save  him  from  all  defense  as  between  the 
original  holders.  We  have.  I  think,  gone  far 
enough  in  both  respects.  One  who  took  mon- 
ey on  a  contract  prohibited  by  statute,  was 
held  liable  to  the  true  owner,  in  Clark  v.  Shee, 
Cowp.,  197,  on  the  very  ground  taken  here, 
that  such  an  act  cannot  be  called  bona  fide. 
Id.,  200,  201. 

If  an  usurious  pledgee  be  not  such  a  taker  as 
comes  within  the  rule  protecting  bo na  fide |  pur- 
chasers from  fraudulent  vendees,  then  this  de- 
fense may  be  disregarded,  without  interfering 
with  the  case  of  Fitzroyv.  Gwillim,  IT.  R., 
153,  which  would  certainly  be  a  case  in  point 
against  this  action  were  it  brought  by  Canna- 
van. He  being  owner  of  the  goods,  could  not 
maintain  trover  on  the  ground  that  the  deposit 
was  on  an  usurious  consideration,  until  he  had 
refunded  the  money  borrowed, with  lawful  in- 
terest and  this  on  the  ground,  as  Ld.  Mansfield 
said,  that  trover  is  an  equitable  action.  An- 
other reason  which  his  lordship  gave  at  the 
circuit  was  that  the  parties  were  in  pari  delicto, 
and  therefore  came  within  the  rule,  potior  est 
conditio  possidentis.  But  if  that  case  has  any 
application,  if  the  rights  of  the  plaintiff  here 
are  no  greater  than  Cannavan's,  it  has  long 
since  ceased  to  be  of  any  authority.  The  prin- 
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cipal  upon  which  His  Lordship  acted  at  Nisi 
Prius,  was  taken  up  inadvertently,  and  con- 
trary to  what  he  said  in  Clarkev.  Shee,  Cowp., 
197,  had  been  held  a  thousand  times.  In  that 
case,  which  was  about  12  years  before,  he  had 
taken  great  pains  to  prove  that  the  maxim  po- 
twr,  etc.,  did  not  apply  as  between  the  grind- 
ing usurer  and  the  necessitous  borrower.  So 
strong  was  he  in  the  ground  taken  that  he  dis- 
regarded Tompkins  v.  Bernet,  1  Salk,,  22,  a  case 
directly  against  him.  Then  as  to  trover  being 
an  equitable  action.  By  this,  His  Lordship 
meant,  that  it  was  so  far  in  the  nature  of  a  bill 
577*]  in  *equity,  that  the  court  sitting  upon 
that  action,  must  take  the  ground  of  chancery 
and  refuse  all  relief,  until  the  plaintiff  paid  or 
tendered  what  was  equitably  due.  The  con- 
sequence was,  that  the  defendant  was  protected 
in  a  most  iniquitous  oppressive  case  of  usury. 
Again;  the  principle  of  that  case,  so  far  as  it 
•was  supposed  to  reside  in  the  equitable  nature 
of  the  action,  has  been  lately  overruled  by  Tre- 
goning  v.  Attenborough,  in  the  C.  B. ;  4  Moore  & 
P., 722,  M.  T.,  1830; £.  (7.,7Bing.,97.  That.like 
Fitzroy  v.  Gwillim,  was  trover  by  the  depositor, 
on  usury,  against  the  depositee.  The  court  de- 
nied that  the  action  stood  on  equitable  grounds. 
They  declared  it  strictly  a  legal  action;  and  in 
terms  exploded  Filzroy  v.  Gwillim.  Ld.  Ten- 
terden,  the  Ch.  J.  of  the  K.  B.  had  before  held 
the  same  at  N.  P.  in  Cowie  v.  Harris,  1  Mood. 
&  Malk.,  141,  or  rather,  he  proceeded  in  silent 
disregard  of  Fitzroy  v.  Gwittim.  When  Tre- 
goning  v.  Attenborough  came  to  be  decided, Ld. 
Ch.  J.  Tindal  said:  "  The  case  of  Fitzroy  v. 
Gwillim  has  been  cited,  as  having  held  that  a 
party  cannot  entitle  himself  to  relief  from  an 
usurious  contract  by  a  civil  remedy  (as  by  main- 
taining an  action  of  trover),  unless  he  tender 
all  the  money  really  advanced.  It  seems  to  me 
that  that  case  can  hardly  be  supported :  accord- 
ing to  the  concurrent  testimony  of  Westminster 
Hall,  it  was  hastily  decided."  His  Lordship 
then  cited  the  Statute  12  Anne,  St.  2,  ch,  16, 
at  length,  which  declares,  as  does  our  own,  all 
usurious  contracts  void;  and  adds:  "The 
goods,  therefore,  were  delivered  upon  a  con- 
tract void  in  law."  Park,  J,,  stated  the  case  of 
Cowie  v.  Harris,  as  in  point.  Gazelee,  J.,  said: 
' '  The  case  of  Fitzroy  v.  Gwillim,  has  always 
struck  me  as  being  a  very  extraordinary  de- 
cision." Bosanquet,  J.,  said:  "In  trover  the 
strict  legal  right  of  the  property  is  in  question. 
I  think  there  can  be  no  doubt  that  the  trans- 
action was  usurious  and  void."  Before  this, 
and  in  the  course  of  the  argument,  the  Chief 
Justice  said  :  "  The  case  of  Fitzroy  v.  Gwillim, 
has  been  looked  at  with  doubt,  very  many 
times  and,  I  think,  actually  overruled.  Trover 
is  a  strict  legal  action."  And  Gazelee,  /.,  dis- 
tinguished the  remedy  by  trover  a  legal  action, 
from  Hindle  v.  O'Brien,  1  Taunt.,  413,  which 
578*]  was  an  application  *to  the  equitable 
power  of  the  court.  I  have  so  far  read  from 
the  report  of  Moore  &  P.  Mr.  Bingham's  re- 
port of  the  case  is  substantially  the  same.  The 
only  difference  worth  notice  is,  that  he  makes 
Ld.  Tenterden  say,  in  the  course  of  the  discus- 
sion, that  Fitzroy  v.  Gwillim  was  an  action  for 
money  had  received,  which  Ld.  Mansfield 
termed  an  equitable  action.  However  loosely 
it  may  have  been  spoken  of,  and  however  mis- 
apprehended at  the  argument  it  was,  in  the  end, 
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deliberately  overruled,  according  to  both  re- 
porters. 

The  still  later  case  of  Hargreaves  v.  Hutch- 
inson,  2  Ad.  &E11.,  12,  proceeded  in  equal, 
though  silent  disregard  of  Fitzroy  v.  Gwillim. 
See,  also,  Roberts  v.  Goff,  4  B.  &  Aid.,  92. 

Our  own  Statute  of  Usury,  1  R.  S.,  760.  sec. 
5,  2d  ed.,  is  distinguishable  from  that  of  Anne 
only  in  being  more  particular  to  avoid  this  very 
contract  between  Cannavan  and  Morgan.  It  is 
not  only  that  all  usurious  contracts  shall  be 
void,  which  would  alone  be  enough,  according 
to  the  cases  cited,  but  it  adds  that  "all  deposits 
of  goods,  or  other  things  whatsoever,  upon  an 
usurious  consideration,  shall  be  void." 

There  is  another  distinction  which  might  be- 
come material  as  to  the  remedy,  provided  the 
action  of  trover,  or  this  defense,  were  to  be 
deemed  equitable  remedies,  and  as  such,  to  be 
governed  by  chancery  rules.  It  is  now  not  nec- 
essary, even  in  the  latter  court,  to  refund  or 
tender  the  principal  in  a  case  like  this,  unless 
a  discovery  on  oath  be  sought  from  the  usurer. 
1  R.  S.,  761,  sec.  8,  2d  ed.;  Livingston  v.  Har- 
ris^ Paige,  528;  8.  C.,  11  Wend.,  329,  on 
appeal. 

In  any  view  tfiere  must,  therefore,  be  a  new 
trial,  the  costs  to  abide  the  event. 

Criticised— 36  N.  Y..  319, 334 ;  2  Trans.  App.,  143 ;  63 
Barb.,  247, 348 ;  3  T.  &  C.,  361. 

Cited  in— 5  Denio,  343 ;  H.  &  D.,  29 ;  2  Keyes,  580 ;  3 
Keyes,  171 :  2  Abb  App.,  Dec.,  296 ;  16  Barb.,  551 ;  44 
Barb.,  89 ;  52  Barb.,  601 ;  23  How.  Pr.,  361 ;  29  How. 
Pr.,  409 ;  19  Abb.  Pr.,  48 ;  2  Sandf .,  65 ;  7  Bos.,  556. 


*THOMAS  AND  GILBERT,  Executors  [*579 
of  GILBERT, 

v. 
CAMERON. 

Executor  Cannot  Commence  Suit  Previous  to 
Letters  Testimentary  Granted — Common  Law 
Rule  Different — Pleading. 

An  executor,  previous  to  letters  testamentary 
granted,  cannot  commence  a  suit;  the  common  law 
rule  that  he  might  commence  an  action  before  pro- 
bate, and  that  it  was  enough  if  he  had  obtained  let- 
ters testamentary  when  he  came  to  declare,  is 
changed  by  statute. 

A  plea,  therefore,  that  a  plaintiff  was  not  execu- 
tor, at  the  time  of  the  commencement  of  the  suit, 
is  a  good  plea. 

Such  plea  may  be  pleaded  in  bar,  and  need  not  be 
pleaded  in  abatement;  it  maybe  joined  with  the 
general  issue,  and  in  pleading  it,  the  defendant  is 
not  bound  to  crave  oyer,  and  set  out  the  letters  tes- 
tamentary, but  it  seems  he  must  do  so,  if  he  wishes 
to  set  up  any  matter  in  avoidance  of  the  letters. 

Citations— 3  Stark.  Ev.,  547.  548 ;  Com.  Dig.  Ad- 
ministration, B,  9;  Bac.  Abr.  Ex'rs  and  Adm'rs,  Ep., 
1, 14 ;  1  Went.  PI.,  14 ;  3  R.  S.,  71,  sec.  16 ;  76,  sees-  38, 
40:  2Str.,  1341;  1  Wils,,  97;  Barnes' Notes,  337  ;  1 
Chit.  PL,  416,  417 ;  2  Ld.  Raym.,  824 ;  1  Salk.,  5.  285  ; 
7  Mod.,  141,  Holt,  44  ;  8  Wheat.,  642  ;  5  B.  &  E..  491 ;  3 
Car.  &  P.,  123 ;  Com.  Dig.,  Abatement,  B,  1 ;  4  T.  R., 
237;  8  T.  R.,  140 ;  1  Saund.,  274,  n.  3. 

"HEMURRER  to  plea.  The  plaintiffs  declared 
\J  in  assumpsit  on  premises  to  the  testator  in 
his  lifetime,  and  made  profert  of  the  letters 
testamentary  in  the  usual  form.  Pleas:  \.Non 
assumpsit ;  2.  Actio  non,  because  the  plaintiffs 
were  not,  at  the  time  of  the  commencement  of 
the  suit,  executors  of  the  last  will  and  testa- 
ment of  the  said  Benjamin  Gilbert,  deceased, 
nor  had  they  the  execution  thereof  in  manner 
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and  form,  etc.,  concluding  with  a  verification 
and  prayer  of  judgment.  Demurrer  to  the  2d 
plea,  assigning  for  special  cause  that  it  is  plead- 
ed with  and  after  a  plea  of  the  general  issue. 
Joinder  in  demurrer  by  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintilfs. 

Messrs.  E.  H.  Rosekrans  and  S.  Ste- 
vens, for  defendant. 

By  the  Court,  Bronson,  J.  If  the  second 
plea  was  well  pleaded  in  bar,  instead  of  being 
pleaded  in  abatement,  I  see  no  objection  to  its 
being  joined  with  the  general  issue.  On  non 
assumpxit  alone,  the  plaintiffs  on  the  trial  would 
not  have  been  oblisred  to  prove  their  represent- 
ative character.  2  Stark.  Ev.,  547,  548,  and 
cases  cited.  The  defendant  has,  therefore,  at- 
tempted by  his  first  plea  to  put  in  issue  the  orig- 
inal cause  of  action, and  by  the  second,  the  rep- 
resentative character  of  the  plaintiffs.  The  first 
58O*J  plea  virtually  concedes  *the  character 
in  which  the  plaintiffs  sue,  and  the  second  the 
original  cause  of  action  by  the  testator.  This 
results  from  the  principle,  that  every  plea  in 
bar  impliedly  admits  all  things  in  the  count 
which  it  does  not  directly  answer  ;  but  the  de- 
fendant is  not  estopped  from  tendering  an  issue 
in  one  plea  upon  a  matter  which  he  has  admit- 
ted by  mere  implication  in  another;  and  there 
may  be  several  pleas  in  bar  where  each  plea 
amounts  to  a  complete  answer  to  the  action. 
But  there  is  another  answer  to  the  cause  spe- 
cially assigned  for  the  demurrer.  If  the  second 
plea  was  pleaded  out  of  its  proper  order,  or 
could  not  be  coupled  with  the  general  issue, 
the  plaintiffs  should  either  have  treated  it  as  a 
nullity  or  moved  the  court  to  set  it  aside.  On 
demurrer,  the  only  question  is,  whether  the 
plea  be  good  in  form  and  substance,  and  not 
whether  the  party  had  waived  the  right  to  set 
up  that  particular  defense. 

The  plea  alleges  that  the  plaintiffs  were  not 
executors  at  the  time  of  the  commencement  of 
the  suit, without  saying  that  they  were  not  aft- 
erwards executors.  An  executor  derives  his 
authority  from  the  will,  and  at  the  common 
law  he  might  commence  an  action  before  pro- 
bate. It  was  enough  that  he  had  obtained  let- 
ters testamentary  before  declaring,  and  made 
profert  of  them  in  the  declaration.  This  made 
the  commencement  of  the  suit  good  by  rela- 
tion. Com.  Dig.,  Aministration,  B,  9  ;  Bac. 
Abr.,  Exrs.  and  Admrs.,E,  pp.  1, 14.  It  follows 
from  this  doctrine  that  the  defendant's  plea  was 
too  narrow  ;  it  should  have  alleged  that  the 
plaintiffs  are  not  and  never  were  executors,  or 
at  least,  that  they  were  not  executors  at  the 
time  of  declaring.  1  Wentw.  PI.,  14.  But  I 
think  the  plea  was  sufficient  under  our  statute. 
"  No  executor  named  in  a  will  shall,  before  let- 
ters testamentary  are  granted,  have  any  power 
to  dispose  of  any  part  of  the  estate  of  the  tes- 
tator except  to  pay  funeral  charges,  nor  to  in- 
terfere with  such  estate  in  any  manner  further 
than  is  necessary  for  its  preservation."  2  R. 
S.,  71,  sec.  16.  The  right  to  interfere  for  the 
purpose  of  preserving  the  estate,  would  not 
authorize  suits  to  recover  debts  due  to  the 
testator.  The  statute  provides  for  the  case 
of  delay  in  obtaining  letters  testamentary,  and 
581*]  allows  the  appointment  of  *a  collect- 
or, who  may  maintain  suits  as  administrator, 
p.  76,  sees.  38,  40.  If  the  goods  of  the  tes- 
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tator  are  taken  from  the  executor  before  pro- 
bate of  the  will,  he  may  maintain  trespass, 
trover,  or  replevin  on  his  own  possession ;  and 
in  such  a  case  he  is  not  obliged  to  make  pro- 
fert of  the  letters  testamentary.  But  this  is  an 
action  on  promises  to  the  testator.  If  there  was 
a  will  in  which  the  plaintiffs  were  named  ex- 
ecutors, that  alone  did  not  give  them  the  right 
to  sue— they  could  only  acquire  it  by  proving 
the  will.  The  plea  contains  a  full  answer  to 
the  action — it  destroys  the  plaintiff's  title.  If 
they  were  not  executors  at  the  time  the  suit 
was  commenced,  letters  subsequently  obtained 
would  not  aid  them  by  relation.  The  statute 
has  introduced  a  new  rule  by  taking  away  the 
common  law  right  to  sue  before  probate.  * 

Although  the  plaintiffs  necessarily  made  pro- 
fert in  the  declaration,  the  defendant  was  not 
bound  to  crave  oyer,  and  set  out  the  letters  tes- 
tamentary. 2  Str  ,  1241;  I  Wils.,  97:  Barnes' 
Notes,  327.  In  debt  on  bond,  the  defendant 
may  plead  non  estfactum  without  craving  oyer, 
but  he  cannot  plead  performance  without  crav- 
ing oyer  and  setting  out  the  condition.  1  Chit. 
PI.,  416,  417.  So  here,  I  think,  the  defendant 
might  plead  that  the  plaintiffs  were  not  exec- 
utors without  craving  oyer  of  the  letters  testa- 
mentary; but  if  he  had  wished  to  set  up  any 
matter  in  avoidance  of  the  letters,  as  that  they 
were  not  granted  by  the  proper  officer,  or  had 
beon  revoked,  it  might  in  that  case  have  been 
necessary  to  crave  oyer  and  set  them  out. 

Several  cases  were  cited  for  the  purpose  of 
showing  that  this  matter  should  have  been 
pleaded  in  abatement;  but  in  none  of  them  was 
the  point  directly  decided.  The  case  of  Mans- 
field v.  Marsh,  under  different  names,  reported 
in  several  books,  2  Ld.  Raym.,  824  ;  1  Salk., 
285;  7  Mod.,  141,  and  Holt,  44,  was  an  action 
of  trover  by  an  administrator  on  a  possession 
by  the  intestate.  On  not  guilty  pleaded,  the  de- 
fendant offered  to  prove  that  there  was  a  will 
and  an  executor  alive.  But  Holt,  Ch.  J.,  over- 
ruled the  evidence  and  took  a  distinction,  that 
in  trover  on  the  possession  of  the  intestate,  the 
defendant  could  not  give  in  evidence  a  will  un- 
der *the  pica  of  not  guilty,  although  [*582 
he  might  have  done  so  if  the  plaintiff  had  de- 
clared on  his  own  possession  as  administrator. 
Some  of  the  reporters  make  the  Chief  Justice 
say,  that  the  matter  should  have  been  pleaded 
in  abatement;  but  that  was  not  a  question  be- 
fore the  court.  So,  in  Childress  v.  Emory,  8 
Wh. .  642,  it  was  said  that  if  the  plaintiffs  were 
not  executors,  the  objection  should  have  been 
taken  by  way  of  abatement;  but  this  was  only 
a  passing  remark — the  question  as  to  the  prop- 
er form  of  pleading  did  not  arise.  Other  cases 
were  cited,  but  they  only  establish,  that  in  ac- 
tions by  executors  or  administrators  on  a  right 
which  accrued  to  the  testator  or  intestate,  the 
plaintiff  is  not  bound  to  prove  his  title  to  sue, 
where  nothing  but  the  general  issue  is  pleaded; 
and  that  the  defendant,  under  the  general  issue, 
will  not  be  allowed  to  controvert  the  represent- 
ative character  of  the  plaintiff.  1  Wentw.  PI., 
14,  gives  a  precedent  of  a  plea  in  abatement, 
that  the  plaintiffs  were  not  executors  ;  but  it 
does  not  follow  that  the  same  matter  might  not 
be  pleaded  in  another  form.  In  Stokes  v.  Bate, 
5  B.  &  E.,  491,  it  is  impossible  to  say  whether 
the  plea  was  in  bar  or  in  abatement.  In  Thomp- 
son v.  Reynolds,  SCarr.  &  P.,  123,  the  plea  was 
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in  bar,  and  it  was  pleaded  with  several  matters 
of  defense. 

Upon  principle,  I  think,  the  matter  was  well 
pleaded  in  bar.  The  plea  does  not,  nor  could 
it  give  the  plaintiffs  a  better  writ,  but  it  de- 
stroys the  action  altogether.  If  they  are  not 
executors  they  have  no  right  to  sue  in  this  or 
any  other  form.  They  have  no  cause  of  ac- 
tion against  the  defendant— no  better  right  to 
implead  him  than  may  be  claimed  by  any  other 
individual  who  shall  untruly  call  himself  ex- 
ecutor. Com.  Dig.,  Abatement,  B,  1  ;  Evans 
v.  Steven*,  4  T.  R.,  227,  per  Buller,  J.;  Eck- 
hardt  v.  Wilson,  8 T.  R.,  140;  Presgravev.  Saun- 
ders,  1  Salk.,  5;  1  Saund.,  274,  n.  3.  The  plea 
does  not  set  up  a  mere  temporary  disability  in 
the  plaintiffs  to  sue,  but  it  utterly  destroys 
their  title. 

I  think  the  plea  was  good  both  in  form  and 
substance. 

Judgment  for  the  defendant. 

Cited  in— 3  Hill,  444;  7  Hill,  182;  4  Denio,  91;  22 
Hun,  406 :  21  Barb.,  315 ;  1  How.  Pr.,  208  ;  6  Rob.,  228; 
38  Wis.,  627. 


583*]    *WILDER  «.  CASE  ET  AL. 

Improper  Defense,   Once  Allowed,  Bars  Subse- 
quent Suit  Involving  Same  Matter. 

Where  a  party  in  the  defense  of  a  suit  sets  up 
matter  on  the  trial  of  the  cause  which  is  not  proper- 
ly available  as  a  defense,  as  where  he  insists  upon  a 
matter  as  a  set-off  which  is  not  available  as  such, and 
testimony  is  produced  in  support  of  such  defense, 
and  submitted  to  and  passed  upon  by  the  jury,  such 
matter  cannot  aj?ain  be  brought  up  in  a  suit  by  such 
defendant,  and  if  it  is,  the  former  suit  and  trial  may 
be  pleaded  in  bar  of  a  recovery. 

Citations— 2  R.  S.,  234,  sec.  50,  sub.  3 ;  236.  sec.  58, 
sub.  5 ;  9  Johns.,  352 ;  13  Johns.,  184 ;  3  Wend.,  154. 157 ; 
6  Johns.,  168  ;  5  Wend..  245. 

TERROR  from  the  Orleans  C.  P.  Case  and 
Jj  two  other  persons,  in  Mar.,  1833,  com- 
menced a  suit  in  a  justice's  court,  against 
Wilder,  and  declared  for  breach  of  a  special 
contract  entered  into  between  the  parties, 
whereby  Case  and  his  associates  agreed  to 
clear  30  acres  of  land  for  Wilder  and  inclose 
the  same  in  fence,  and  Wilder  on  his  part 
agreed  to  give  them  a  yoke  of  oxen,  of  the  val- 
ue of  $70,  and  to  allow  them  to  raise  a  crop  of 
wheat  on  the  premises  cleared,  and  also  to 
give  them  further  privileges.  The  plaintiffs 
averred  that  they  were  prevented  by  the  defend- 
ant from  putting  in  the  crop,  and  also  alleged 
that  the  defendant  broke  the  agreement  in  va- 
rious other  particulars.  The  defendant  pleaded 
the  general  issue,  and  also  a  former  suit  in  bar 
of  the  plaintiff's  recovery.  The  justice  ren- 
dered judgment  in  favor  of  the  plaintiffs  for 
$33.50,  and  the  defendant  appealed  to  the  Or- 
leans C.  P.  On  the  trial  in  that  court,  after 
the  plaintiffs  had  established  their  right  to  re- 
cover, the  defendant  proved  that  in  Feb..  1833, 
he  commenced  a  suit  in  a  justice's  court  against 
the  now  plaintiffs,  and  declared  against  them, 
upon  the  same  contract,  for  not  clearing  the 


NOTE.— Former  adjudication—  When  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow.,  120,  note. 

In  connection  with  the  above  case  of  Wilder  v. 
Case,  see  Beebe  v.  Bull,  12  Wend.,  504 ;  Wolfe  v. 
Washburn,  6  Cow.,  261;  McLean  v.  Hugarin,  13 
Johns.,  184 ;  King  v.  Fuller,  3  Cai.,  152 ;  Campbell  v. 
Butts.  3  N.  Y.,  173. 
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land ;  to  which  declaration  the  now  plaintiffs 
pleaded  the  general  issue,  accompanied  with  a 
notice  that,  on  the  trial,  they  would  prove  per- 
formance on  their  part,  and  that  the  now  de- 
fendant had  not  performed  on  his  part,  but  had 
violated  the  agreement  in  all  respects.  On  the 
trial  of  that  cause,  the  now  plaintiffs  offered  to 
prove,  by  way  of  set-off,  the  damage  sustained 
by  them  in  not  being  permitted  to  sow  the 
wheat;  which  evidence  being  objected  to,  the 
justice  ruled  that  the  evidence  was  inadmissi- 
ble to  prove  a  *set-off,  but  that  it  might  [*584 
be  given  by  way  of  defense  to  the  action.  Tes- 
timony was  accordingly  introduced  by  the  now 
plaintiffs,  to  prove  that  the  now  defendant  pre- 
vented them  from  sowing  the  wheat,  and  the 
evidence  was  submitted  to  the  jury  who  tried 
that  cause,  who  gave  a  verdict  in  favor  of  the 
now  defendant  for  $15,  upon  which  judgment 
was  rendered.  On  this  evidence  being  given, 
the  counsel  for  the  defendant  in  the  C.  P. 
insisted,  that  the  former  suit  was  a  bar  to  a 
recovery  in  the  suit  then  on  trial.  The  court 
charged  the  jury,  that  if  they  should  rind 
that  there  had  been  a  former  trial,  in  which 
the  subject-matter  of  this  suit  was  litigated,  or 
should  have  been  litigated,  such  former  trial 
was  a  bar  to  a  recovery.  The  defendant  ex- 
cepted  to  the  charge,  and  the  jury  found  a  ver- 
dict in  favor  of  the  plaintiffs  for  $75,  upon 
which  judgment  was  rendered.  The  defend- 
ant sued  out  a  writ  of  error,  and  one  of  the 
points  insisted  on  in  support  of  it,  was  that  the 
C.  P.  had  submitted  to  the  jury  the  question 
of  law  as  well  as  of  fact  in  relation  to  the  form- 
er trial. 

Mr.  H.  S.  Goff,  for  the  plaintiff  in  error. 

Mr.  A.  Hyde  Cole,  for  the  defendants  in 
error. 

By  the  Court,  Co  wen,  J.  I  am  satisfied,  on 
the  whole,  that  the  introduction  of  the  matter, 
by  which  the  action  in  the  C.  P.  was  sought  to 
be  sustained  as  a  defense  in  the  suit  before  the 
justice,  should  have  been  put  to  the  jury  as  a 
bar. 

Admitting  that  it  was  not  available  as  a  set- 
off,  because  the  claim  was  unliquidated,  2  R. 
S.,  234,  sec.  50,  sub.  3;  Id.,  236,  sec.  58,  sub. 
5;  or,  if  proper,  that  its  exclusion  on  the  ob- 
jection of  Wilder  would  have  avoided  the  ob- 
jection of  omission  to  set-off,  Phinneyv.  Earle, 
9  Johns.,  352,  had  the  then  defendants  stopped 
there;  yet  it  is  well  settled,  that  where  a  mat- 
ter is  improper  by  way  of  defense  in  a  justice's 
court  (for  example,  by  way  of  set-off),  if  a 
party  will  introduce  it,  and  he  goes  into  its  in- 
vestigation with  the  view  to  make  it  available, 
and  it  passes  and  is  submitted  to  the  justice  or 
*a  jury,  it  cannot  be  heard  again.  [*585 
M'Lean  v.  Hugarin,  13  Johns.,  184;  Skeldingv. 
Whitney,  3  Wend.,  154, 157,  and  cases  cited  by 
Marcy,  J. ,  at  the  latter  page;  Curtis  v.  Oroat, 
6  Johns.,  168.  But  M'Ouinty  v.  Herrick,  5 
Wend.,  245,  per  Savage,  Chief  J.,  seems  con- 
tra; no  cases,  however,  were  cited  by  the  Chief 
J. ,  and  the  point  was  not  involved  in  the  case. 
The  jury,  on  the  trial  in  which  Wilder  was 
plaintiff,  either  allowed  or  disallowed  it  as  a 
defense;  they  allowed  the  whole  or  a  part. 
Take  the  latter  alternative.  It  has  been  again 
and  again  held,  that  you  cannot  split  an  entire 
claim  into  several  parts  and  have  more  than 
one  action.  The  same  principle  applies  here. 
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The  defendants  below  could  not  divide  their 
claim  for  damages  and  take  a  part  of  it,  by 
way  of  recoupment,  in  the  justice's  court,  and 
then  come  for  the  whole  or  any  part  of  the 
claim  to  the  C.  P.  I  understand  by  the  decis- 
ion which  received  the  evidence,  that  it  was  to 
go  as  a  defense  in  whole  or  in  part;  as  a  bar, 
or  in  mitigation  of  damages. 

The  only  way  in  which  the  plaintiffs  below 
could  save  their  right  to  a  subsequent  suit,  was 
by  stopping  short  the  moment  that  the  quali- 
fied admission  of  their  evidence  was  announced 
by  the  decision  of  the  justice.  Instead  of  that, 
they  proceeded  to  give  in  evidence,  and  argued 
to  the  jury,  the  identical  matter  which  they  af- 
terwards sued  upon  before  another  magistrate 
and  set  up  on  the  appeal  in  the  C.  P. 

The  rule  is  strict  and  technical,  and  may  op- 
erate with  severity  in  this  instance;  looking  at 
the  amount  of  the  recovery  and  the  other  evi- 
dence, I  fear  that  it  does.  So  does,  many  times, 
the  Statute  of  Limitations;  but  the  courts  and 
the  community  must  maintain  both.  Excess- 
ive litigation  is  an  evil,  and  the  door  must  be 
shut  against  it  on  a  single  trial  in  the  one  case, 
or  the  lapse  of  six  years  in  the  other.  All  the 
law  will  permit  by  way  of  opening  the  judg- 
ment or  decree  of  a  court  of  competent  juris- 
diction, is  a  review  of  its  decision  for  error.on 
appeal,  or  a  proceeding  in  nature  of  an  appeal, 
by  eertiorari  or  writ  of  error.  If  the  justice 
erred,  there  was  a  direct  remedy  in  that  way; 
586*]  but  while  the  verdict  *and  judgment 
before  him  stood  unreversed,  it  concluded  the 
parties  as  firmly  as  if  the  matter  had  been 
passed  upon  by  the  highest  court  of  judicature 
in  the  State. 

The  judgment  of  the  C.  P.  must  be  reversed; 
venire  de  novo  to  issue  from  the  G.  P.;  costs  to 
abide  the  event. 

Cited  in— 3  N.  Y.,  175 ;  25  N.  Y.,  310 ;  6  Barb.,  34 ;  13 
Barb.,  161 ;  10  Bos.,  147. 


MERRILL  AND  ALDERMAN 

THE  ITHACA  AND  OWEGO  R.  R.  COM- 
PANY. 

•Contract  to  Complete  Work  Within  Certain  Time 
— Continuance  of  Work  after  Expiration  of 
the  Time,  with  Assent  of  Other  Party — Recov- 
ery under  Common  Counts — Where  Delay  is 
Caused  by  such  Party  the  Contractor  may  Re- 
cover on.  Quantum  Meruit — Evidence — Admis- 
sibility  of  Original  Entries  or  Memoranda — 
When  Oath  of  Agent,  who  Made  the  Entries, 
etc. ,  is  Necessary  to  Verify  Them — After  His 
Decease,  Entries  Made  by  Him  in  Usual  Course 
of  Business  are  Admissible — Prima  Facie  Ev- 
idence of  Correctness  of  Entries — Right  to  Make 
Charges  must  Exist  when  Made. 

Where  work  done  under  a  special  contract  is  not 
completed  within  the  time  limited  for  its  perform- 
ance, but  is  progressed  in  after  the  day  with  the  as- 
sent of  the  party  for  whom  the  work  is  done,  a  re- 
covery may  be  had,  under  the  common  counts  for 
the  work  done :  but  the  plaintiff  is  confined  to  the 
rate  of  compensation  fixed  by  the  contract,  wheth- 
er one  party  or  the  other  be  the  innocent  cause  of 
the  delay,  where  there  is  no  intimation  during  the 
progress  of  the  work  of  an  intention  to  demand  a 
different  rate  of  compensation. 

But  where  the  delay  is  caused  by  the  willful  acts 
or  omissions  of  the  party  for  whom  the  work  is 

WEND.  16. 


done,  originating  in  a  premeditated  design  to  em- 
barrass and  throw  obstacles  in  the  way  or  perform- 
ance by  the  other  party,  who,  notwithstanding.pro- 
ceedsand  bestows  his  time  and  labor  in  attempting 
the  completion  of  the  job,  until  in  despair  he  finally 
abandons  the  work,  the  rule  that  the  special  con- 
tract must  control  as  to  the  rate  of  compensation  no 
longer  prevails,  and  the  party  is  entitled  to  recover 
under  under  a  quantum  merutt. 

A  party  who  has  performed  labor  for  another, 
cannot,  in  an  action  to  recover  for  such  work,  pro- 
duce in  evidence  check-rolls  or  accounts  of  the 
number  of  days'  work  performed  by  those  in  hia 
employment,  tor  the  purpose  of  ffxing  the  amount 
of  labor  done,  without  verifying  the  same  by  the 
oath  of  the  agent  who  made  the  entries,  or  kept  the 
accounts,  if  such  agent  be  living. 

If  the  agent  be  dead  at  the  time  of  the  trial,  orig- 
inal entries  made  by  him  in  the  usual  course  of  busi- 
iness  may  be  produced  in  evidence ;  but  the  mere 
fact  that  he  be  absent  from  the  State,  so  as  to  be 
beyond  the  reach  of  the  process  of  the  court,  will 
not  entitle  the  party  to  give  such  entries  in  evi- 
dence. 

When  original  entries  are  produced,  and  the  per- 
son who  made  them,  or  saw  them  made  by  another, 
knowing  them  at  the  time  to  be  true,  testified  that 
he  made  the  entries  or  saw  them  made,  and  that  he 
believes  them  to  be  true,  although,  at  the  time  of 
his  testifying,  he  has  no  recollection  of  the  facts  set 
forth  in  the  entries,  such  evidence  is  admissible  and 
prima  facie  sufficient  to  establish  the  facts  evidenced 
by  the  entries.  Such  proof,  however,  it  seems,  will 
not  be  received,  where  only  a  copy  of  the  original 
entries  is  produced. 

*Charges  for  services  done  orjproperty  deliv-  [*587 
ered  under  the  supposed  existence  of  a  special  con- 
tract, but  which  afterwards  become  matter  of  ac- 
count by  operation  of  law  in  consequence  of  a  res- 
cission of  the  contract,  cannot  be  proved  by  the  par- 
ty's book^there  must  be  a  right  to  charge  when  the 
service  is  done  or  the  goods  delivered. 

When  and  under  what  circumstances  original  en- 
tries or  memoranda  may  be  received  in  evidence, 
considered ;  and  many  cases  on  the  subject  collect- 
ed and  commented  upon. 

Citations— 3  Paige,  566 :  2  Hen.  &  M.,  544,  549,  550 ;  4 
Hen.  &  M.,  36*  ;  4  Mart.  (La.)  335, 339,  383;  2  Blackf., 
217 ;  3  Pick.,  96, 108 ;  12  Johns.,  461 ;  1  Hay  w.,  458 :  2 
Hay  w.,  24 ;  1  Binn.,  234,  237 ;  12  Johns.,  461 ;  1  Bay,  33, 
480 ;  4  Mass.,  455 ;  4  Rawle.  291 ;  1  Halst.,  94 : 13  Serg.  & 
R.,  126;  2  Halst.,  59;  4  Serg.  &  R.,  5;  1  Day,  104;  1 
Aik,  73,  74;  Kirby,  289:  9  Com.,  344;  5  Bing.,  114;  2 
Moore  &  F.,  197 ;  1  Salk.,  285 :  2  Ld.  Raym.,  873  ;  3 
Barn  &  Aid.,  890 ;  2  Peake,  N.  P.,  150 :  20  Johns..  168  ; 
15  Mass.,  380 :  7  Wend.,  160 ;  1  Wash.  ( Va.)  76 ;  6  Mart. 
(La.)  351 ;  2  Har.  &  J.,  77 ;  7  Har.  &  J.,  467 :  6  Cow.,  162; 
2  Comb.,  445:  5  Wend.,  301 ;  11  Wend.,  485 ;  2  Nott  & 
McC.,  334 ;  3  T.  R.,  752 1  Litt.  Sel.  Gas.,  388 ;  5  Serg.  & 
R.,  232 ;  12  Serg.  &  R.,  87 ;  2  Man.  &  R.,  5 :  2  Carr.  & 
P.,  325,  603 ;  Peck,  108, 109, 118 ;  15  Wend.,  193 : 1  Rawle, 
152 ;  1  Rep.  Const.  Ct.,  423, 424 ;  2  Id.,  213 ;  5  Mart.  (La.) 
196 ;  6  Pick.,  222 ;  1  Ala.,  397,  398 :  2  Ad.  &  Ell.,  341 ;  1 
Pa.,  414,  415 ;  1  Carr.  &  P.,  522 ;  2  McCord,  350 ;  Phil. 
Ev.,  263-265. 

THIS  was  an  action  of  assumpsit,  for  work, 
labor  and  services,  and  materials  found  in 
the  construction  of  a  part  of  the  railroad  of  the 
defendants.  The  declaration  contained  only 
the  common  counts.  The  cause  was  heard 
before  referees,  who  allowed  the  plaintiffs, 
under  the  quantum  meruit  count,  to  give  evi- 
dence of  the  quantity  of  work  done  and  of  its 
value ;  notwithstanding  that  the  defendants 
produced  in  evidence  contracts  in  writing, 
signed  and  sealed  by  the  parties,  specifying  the 
work  to  be  done,  the  mode  in  which  it  should 
be  done,  the  prices  to  be  paid  for  it,  and  the 
manner  in  which  the  amount  to  be  received  by 
the  defendants  should  be  ascertained ;  and 
proved  that  the  work  was  done  under  such 
contracts,  that  the  amounts  due  were  periodi- 
cally ascertained  in  the  manner  prescribed  by 
the  contracts  and  paid  to  the  plaintiffs.  Ac- 
cording to  the  terms  of  the  contracts,  the 
plaintiffs  would  have  been  entitled  to  recover 
about  $2,000  beyond  the  payments  made  to 
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them  during  the  progress  of  the  work,  instead 
of  which  sum  the  referees  made  a  report  in 
favor  of  the  plaintiffs  for  $12,125.08  ;  which 
report  the  defendants  now  move  to  set  aside. 
The  contracts  were  entered  into  Feb.  4.  1832, 
by  which  the  plaintiff  s  stipulated  that  a  portion 
of  the  work  should  be  completed  on  or  before 
July  15,  1832,  and  the  residue  on  or  before 
Sep.  15,  1832.  The  plaintiffs  commenced  the 
work,  which,  when  the  time  limited  for  its 
completion  arrived,  was  not  finished.  The 
plaintiffs,  however,  continued  to  labor  upon 
the  job,  and  the  defendants,  from  time  to  time, 
made  payments  to  them  according  to  estimates 
made  and  certificates  given  by  the  engineer  of 
the  Company,  in  pursuance  of  the  stipulations 
of  the  contracts.  The  plaintiffs  continued  to 
labor  on  the  road  until  May,  1833,  when  they 
abandoned  the  whole  work,  having  in  the  pre- 
588*]  vious  *month  of  January  abandoned  a 
particular  section  on  which  they  had  labored 
up  to  that  time.  It  seems  that  the  plaintiffs, 
under  the  direction  of  the  engineer,  worked 
upon  sections  of  the  road  not  embraced  in  the 
written  contracts,  but  the  whole  work  was 
done,  estimates  made  and  payments  received  as 
if  the  whole  were  embraced  in  the  sealed  con- 
tracts. On  the  part  of  the  plaintiffs  a  mass  of 
testimony  was  exhibited,  to  show  not  only  that 
they  had  been  greatly  hindered  in  the  progress 
of  the  work,  by  the  neglect  of  the  defendants, 
In  not  employing  a  sufficient  number  of  engi 
neers  to  lay  out  the  work,  make  estimates,  etc., 
but  that  there  had  been  a  systematic  course  of 
proceeding  on  the  part  of  the  defendants  to 
throw  obstacles  in  the  way  of  the  completion 
of  the  job,  by  means  of  which  the  plaintiffs 
had  been  greatly  damnified.  The  plaintiffs,  for 
these  reasons,  insisted  that  they  were  not 
bound  by  the  terms  of  the  contracts,  as  to  the 
measure  of  compensation  to  be  made  to  them 
for  the  work  bestowed,  but  were  entitled  to  re- 
cover, under  the  quantum  meruit  count,  what 
they  should  prove  the  work  to  be  worth.  This 
position  was  conceded  to  them  by  the  referees, 
and  the  plaintiffs  accordingly  gave  in  evidence 
the  species  of  proof  stated  in  the  opinion  de- 
livered by  Mr.  J.  Cowen,  and  for  the  receiving 
of  which,  in  the  manner  in  which  it  appeared 
before  the  referees,  the  report  is  set  aside. 

Mr.  D.  D.  Barnard,  for  defendants. 

Messrs.  M.  T.  Reynolds  and  S.  Stevens, 
for  plaintiffs. 

By  the  Court,  Cowen,  J.  After  such  an  ex- 
act tacit  adherence,  on  the  side  of  the  plaint- 
iffs, as  appears  from  the  evidence  in  this  case, 
to  the  written  terms  of  the  contracts,  without 
one  word  that  they  intended  to  alter  their  rates 
of  charge,  it  would  be  a  fraud  upon  the  Com- 
pany were  they  allowed  to  change  their 
ground.  It  is  not  denied  that  they  may  resort 
to  the  general  counts.  Both  parties  having  as- 
sented that  the  work  should  go  forward  after 
the  day  ;  that  may  be  so.  It  is  clearly  so  as  to 
589*]  line  C  and  section  4,  if  *they  are  not 
touched  by  the  general  provisions  of  the  con 
tract  in  respect  to  section  3  ;  yet  the  rule  is 
well  settled,  that  though  there  be  a  deviation, 
yet  the  special  contract  shall  be  pursued  as  far 
as  it  can  be  traced  and  made  to  apply.  Here 
all  the  powers  of  the  engineer-in-chief,  with 
the  measures  and  estimates,  may  be  retained 
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and  applied  to  the  whole  work,  with  very  little 
exception.  For  a  plain  excess  beyond  what  the 
parties  may  have  treated  as  within  the  articles, 
there  could  of  course  be  no  objection  to  allow 
on  the  basis  of  a  quantum  meruit.  I  am  here 
speaking  particularly  of  the  work  done  on  sec- 
tions 3  and  4.  As  to  section  8,  there  is  no  doubt 
that  all  the  substantial  provisions  of  the  writ- 
ten contract  should  be  applied.  The  prices  and 
estimates  of  the  engineer-in-chief  would  still  be 
conclusive,  though  we  should  allow  the  action 
of  indebitatus  assumpsit.  It  is  a  mere  change  of 
remedy.  It  would  be  gross  injustice  to  allow 
any  substantial  departure  from  stipulations,  in, 
reference  to  which  the  parties  all  along  acted. 
No  matter  for  the  delay,  and  no  matter  which 
party  was  so  unfortunate  as  to  be  the  innocent 
occasion  of  it.  It  was  the  business  of  either  U> 
speak  out,  if  a  change  of  terras  was  in  contem- 
plation. Silence  was  equivalent  to  saying  :  "I 
go  on  upon  the  old  terms."  It  is  like  a  tenant 
holding  over  in  silence.  He  shall  pay  his  last 
year's  rent.  If  one  party,  by  his  conduct  or  si- 
lence, leads  another  to  believe  that  he  is  at 
work  for  him  on  certain  wages,  he  is  estopped 
and  shall  not  add  to  his  demand.  I  forbear, 
however,  to  pursue  this  branch  of  the  inquiry. 
I  have  said  so  much  merely  by  way  of  protest 
against  the  notion  that,  because  the  law  is  fa- 
vorable to  a  remedy  in  some  form,  though  the 
covenant  may  not  have  been  literally  fulfilled, 
it  is  yet  not  sedulous  to  save  all  the  terms  of 
the  written  contract  as  far  as  possible  ;  meas- 
ures, proportions,  prices,  bases  of  estimate, 
quality  of  the  work,  every  thing  fair  and  honest. 
I  have  so  far  supposed  all  delay  and  embar- 
rassment to  have  been  the  result  of  misfortune; 
of  oversight,  miscalculation,  or  want  of  fore- 
cast in  one  party  or  the  other,  or  both  ;  want 
of  skill,  if  you  please,  in  the  conduct  of  busi- 
ness, and  I  care  not  on  which  side.  But  there 
is  another  view  of  *the  case  which  is  [*59O 
decisive  in  favor  of  a  departure  from  the  orig- 
inal principles  and  mode  of  estimate,  at  the 
election  of  the  plaintiffs.  [Mr.  J.  Cowen  here 
reviewed  the  testimony  which  had  been  given 
in  reference  to  embarrassments  to  the  comple- 
tion of  the  job,  alleged  to  have  been  thrown  in 
the  way  of  the  plaintiffs  by  the  defendants,  and 
then  proceeds.]  I  do  not  say  the  referees  were 
bound  to  believe  that  here  was  a  project  by  the 
defendants  to  abuse  the  great  power  confided 
to  them,  or  to  their  engineer,  by  turning  it  into 
a  means  of  ruinous  delay.  It  is  only  necessary 
to  see  from  the  testimony,  both  direct  and  cir- 
cumstantial, as  it  comes  from  many  witnesses, 
that  they  were  justified  in  such  a  conclusion. 
There  was  certainly  a  conflict  of  evidence 
upon  the  question  ;  but  that  belonged  to  the 
referees.  Coming  to  that  conclusion,  whose 
fault  is  it  that  this  contract  was  not  fulfilled  by 
July  15  ?  Whose  fault  is  it  that  these  plaintiffs 
passed  their  summer  in  a  state  of  tantalizing 
suspense,  and  were  driven  with  this  large  con- 
cern on  their  hands  into  the  ensuing  winter  ? 
Whose  fault  is  it  that  a  contract,  which  the  en- 
gineer thinks  performed  with  adequate  skill, 
would  have  been  profitable  on  the  original  es- 
timates, has  nearly  doubled  in  the  expense  of 
performance  ?  Thus  hoodwinked,  and  led  into 
a  train  of  additional  expense  which  would 
exhaust  two  ordinary  fortunes  ;  pursuing  a 
pilgrimage  of  toil  in  the  service  of  these  defend- 
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ants,  which,  with  an  honest  and  hearty  con- 
currence on  their  part  might  have  been  fin- 
ished before  the  inclement  season  came,  the 
parties  stand  clear  of  the  covenant  in  all  its 
features  ;  and  the  plaintiffs  are  entitled  to  an 
indemnity  upon  the  principles  adopted  by  the 
referees.  They  might  have  stopped,  and  sued 
the  defendants  for  It  breach  of  their  covenant. 
But  going  on  under  the  circumstances  dis- 
closed, there  is  nothing  of  the  primary  princi- 
ples of  estimate  which  could  have  been  justly 
applied. 

I  apprehend,  however,  that  the  cause  must 
go  back  to  the  referees  and  be  reheard,  for  an 
error  committed  by  them  in  the  admission  of 
the  kind  of  evidence  by  which  they  appear  to 
have  governed  themselves  in  fixing  the  amount 
of  labor.  Finding  that  the  estimates  of  the  en- 
591*]  gineer-in-chief  had  become  ^entirely 
inapplicable  and  positively  unjust,  by  the  baf- 
fling of  the  defendants  and  delays  of  the  work 
till  the  very  worst  season,  it  became  necessary 
for  the  plaintiffs  to  communicate  to  the  refer- 
ees, by  some  other  evidence,  the  amount  of  la- 
bor, and  they  chose  to  adopt,  as  they  had  a 
right  to  do,  the  number  of  days  in  team  and 
other  work.  For  the  purpose  of  ascertaining 
the  days  of  work  performed  as  between  them- 
selves and  their  laborers,  their  superintend- 
ents were  directed  to  keep  what  were  called 
check-rolls,  and  which  appear  to  have  been 
books  marked  A,  B,  C,  etc.,  devoted  to  each 
section, in  which  the  laborer's  name  was  placed 
in  the  left  margin  ;  and  in  a  column  opposite, 
and  under  the  day  of  the  week  at  the  top  of 
that  column,  was  written  in  figures  the  time 
he  worked  on  that  day.  At  evening,  when 
the  laborers  came  in,  the  superintendents  of 
the  particular  section  being  generally  together, 
the  roll  of  names  were  called,  and  the  amount 
of  labor  reported  and  marked  by  some  one. 
The  particular  superintendent  of  each  squad- 
ron of  laborers  heard  the  names,  and  generally 
either  wrote  the  time  or  saw  it  set  down,  and 
was  capable  of  deciding  to  his  own  satisfac- 
tion whether  the  item  was  correct.  I  say  gen- 
erally. These  persons, as  far  as  they  were  called 
to  prove  the  rolls,  did  not  pretend  that  the  su- 
perintendents were  always  together,  that  they 
always  wrote  or  saw  written  accounts  of  their 
particular  squadron, or  always  heard  the  names. 
Some  of  them  were  absent  for  days  and  even 
months;  and  a  considerable  portion  of  these 
entries  must  have  been  made  without  their  act- 
ual or  potential  knowledge.  One  says  he  was 
sick  a  part  of  the  time,  and  could  not  be  out 
with  his  hands.  He,  however,  saw  or  superin- 
tended the  entries  at  his  quarters  in  the  eve- 
ning. It  does  not  appear  that  all  the  superin- 
tendents were  sworn  before  the  books  were 
offered,  much  less  all  those  persons  who  acted 
as  clerks,  and  those  who  were  engaged  as  sub- 
stitutes during  the  absence  or  sickness  of  the 
general  superintendents  Nor  were  all  the 
clerks  or  superintendents,  or  their  substitutes 
named  in  evidence  and  absences  accounted  for. 
Indeed,  the  contrary  appears,  or  is  plainly  in- 
ferable from  the  case  as  made  out  by  the  affi- 
592*]  davit  of  the  attorney  *for  the  plaint- 
iffs, into  which  I  have  so  far  looked,  because 
it  was  adopted  as  containing  the  more  correct 
statement  of  the  oral  evidence,  the  case  not 
having  been  referred  to  and  settled  by  the  ref- 
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erees.  The  books,  of  course,  continued  in  the 
hands  or  under  the  control  of  the  plaintiffs. 
The  superintendents  sworn  expressed  a  strong 
general  belief  of  the  accuracy  of  the  rolls.  Sev- 
eral of  them  said  settlements  had  been  made  by 
their  particular  rolls,  and  they  always  proved 
to  be  correct.  They  remembered  names  and 
other  circumstances  connected  with  the  books^ 
which  confirmed  them. 

Such  was  substantially  the  account  of  these 
check  rolls  when  they  were  offered  to,  and  in- 
discriminately received,  by  the  referees  ;  and 
by  what  I  collect  from  the  case,  formed  about 
the  only  guide  in  fixing  the  amount  of  labor. 
The  affidavit  of  the  defendant's  counsel  says: 
"The  plaintiffs  offered  the  check-roll  books  in 
evidence,  to  prove  the  amount  of  labor  per- 
formed, which  was  objected  to  by  the  defend- 
ant's counsel,  but  admitted  by  the  referees." 
The  answering  affidavit  of  the  attorney  for  the 
plaintiffs  says,  that  "  No  objection  was  made 
by  the  defendant's  counsel,  either  to  the  com- 
petency or  sufficiency  of  the  proof  of   the 
plaintiff's  check-rolls  showing  the  amount  of 
labor  done  by  them  on  the  railroad."    This  ia 
true  according  to  the  affidavit  of  the  defend- 
ant's counsel.    He  does  not  state  that  he  made 
difficulty  as  to  the  proof  of  the  plaintiff's  check- 
rolls.    In  fairness  of  construction,  the  defend- 
ant's objection  was.  that  though  the  rolls  were 
well  enough  proved  and  identified,  yet,  still, 
they  were  not  competent  evidence  for  the  pur- 
pose for  which  they  were  offered.     I  at  first 
thought  the  opposing  affidavit  was  disingenu- 
ous and  evasive.  Such  a  bad  moral  aspect  may 
be  removed  by  supposing  that  it  intended  to 
raise  the  question,  whether  the  objection  was 
sufficiently  specific.     It  might  have  been  more 
so.     It  might  have  said:  "You  have  not  ren- 
dered a  sufficient  account  of  these  memoranda 
to  make  them  evidence.  You  should  have  called 
everbody  concerned  in  making  them  up  or  ac- 
count for  the  absence  of  those  persons  by  show- 
ing that  they  were  dead,  or  at  least,  beyond 
the  reach  of  process.     *We  object  to  [*593 
the  rolls  as  incompetent,  but  not  to  the  proof 
of  them."  The  admissibility  of  the  rolls,  how- 
ever, as  showing  the  amount,  we  shall  see,  de- 
pended on  certain  preliminary  extrinsic  proof. 
The  whole  offer  was  objected  to  upon  the  state 
of  facts;  upon  the  account  of  these  check -rolls, 
as  derived  from  a  number  of  superintendents 
who  had  been  sworn  in  order  to  make  the  proof 
full  for  their  admission.  Yet,  says  the  defend- 
ant's counsel,  "We  object  to  the  offer."  Look- 
ing to  the  course  that  was  pursued,  I  fear  it 
would  be  hypercritical  to  say  that  the  objec- 
tion did  not  signify  a  want  of  the  proper  pre- 
liminaries.    I  have  already  adverted  in  a  gen- 
eral way,  to  the  proof  of  these.    Among  the 
superintendents,  six  were  sworn,  and  called  on 
to  give  an  account  of  the  check -rolls  in  order  to 
their  being  offered.     The  affidavit  for  the  de- 
fendants represents  one  of  them  as  stating  that 
the  entries  of  work  were  generally  made  by 
one  of  the  plaintiffs;  and  this  is  not  contra- 
dicted by  the  affidavit  of  the  plaintiff's  attor- 
ney. On  the  whole,  the  attention  both  of  refer- 
ees and  counsel  must  have  been  turned  to  the 
question  whether  the  preliminary  proof  was 
sufficient  to  to  warrant  the  offer  of  the  rolls  in 
evidence. 

Were  these  rolls  evidence?  They  were.doubt- 
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less,  as  nearly  safe  as  was  necessary  for  busi- 
ness purposes  at  the  time;  perhaps  as  produc- 
ing strong  moral  conviction  on  the  minds  of 
men  under  any  circumstances.  But  are  such 
memoranda  to  be  received  in  evidence  in  our 
courts  of  justice?  They  would  have  been  legally 
admissible  as  books  of  account  between  the 
plaintiffs  and  their  workmen;  for  they  were 
adopted  as  the  books  of  both,  and  kept  open 
for  the  inspection  of  each.  They  are  like  part- 
ner's books  between  themselves.  Hearts.  Corn- 
ing, 3  Paige,  566;  Fletcher  v.  Pollard.  2  Hen.  & 
M.,  544,  549,550:  Brickhouse  v.  Hunter,  4  Id., 
363;  Jordan  v.  White,  4  Mart.  La.,  N.  S.,  335, 
339;  Renov.  Crane,  2  Blackf.,  217.  The  super- 
intendents or  others  making  the  entries,  were 
agents  for  both  parties.  Bk.  v.  Knapp,  3  Pick., 
96,  108.  But  not  so  as  to  the  defendants.  They 
were  not  admissible  as  books  of  account  kept 
594*]  by  one  dealer  with  another;  *first,  be- 
cause the  plaintiffs  had  clerks  and  other  wit- 
nesses of  the  labor.  Vosburgh  v.  Thayer,  12 
Johns.,  461;  Kenedy  v.  Fairman,  1  Hayw., 
458;  Whitfield  v.  Walk,  2  Id.,  24;  Sterritt  v. 
Bull,  1  Binn.,234.  Second:  They  were  not  the 
general  books  of  daily  account  of  the  plaint- 
iffs; and  there  was  no  trust  implied  that  they 
should  keep  these  accounts  for  the  defendants. 
Vosburgh  v.  Thayer,  12  Johns.,  461;  Lynch  v. 
Hugo,  1  Bay,  33;  Prince  v.  Smith,  4  Mass., 
455;  Hough  v.  Doyle,  4  Rawle,  291;  per  Kirk- 
patrick,  Ch.  J.,  in  Wilson  v.  Wilson,  1  Halst.,94; 
Thompson  v.McKelvey,13  Serg.&  R.,126;  Swing 
v.  Sparks,  2  Halst.,  59;  per  Duncan,  <7.,in  Cur- 
ren  v.  Crawford,  4  Serg.  &  R.,  5;  Sterrett  v. 
Bull,\  Binn.  ,237.  Third.  It  is  not  a  simple  case 
of  charge  for  services  done  on  a  quantum  mer- 
uit,  known  and  recognized  as  such  by  both 
parties  at  the  time.  Charges  for  anything  done 
or  delivered  under  a  supposed  special  contract, 
but  which  afterwards  become  matters  of  ac- 
count by  operation  of  law,  in  consequence  of 
a  rescission  of  the  contract,  cannot  be  proved 
by  the  party's  book.  There  must  be  a  right  to 
charge  when  the  service  is  done,  or  the  goods 
delivered.  Bradley  v.  Goodyear,  1  Day,  104  ; 
Slosson  v.  Dams,  1  Aiken,  73,  74;  Peck  v  .Jones, 
Kirby,  289;  Terrill  v.  Beeclier,  9  Conn.,  344. 
Nor  does  the  case  come  within  the'rule  allow- 
ing a  banker's  book  in  evidence,  kept  by  many 
clerks,  only  one  being  sworn  to  identify  it,  and 
to  show  the  manner  of  its  being  kept.  This  was 
allowed  in  Furnees  v.  Cope,  5  Bing.,  114;  8.  C., 
•2,  Moore  &  P.,  197.  Such  a  book,  so  proved, 
was  received  to  show  that  a  customer  of  a  bank 
had  no  funds  there.  But  the  banker  was  not  a 
party;  it  was  the  bank  ledger  of  a  house  which 
stood  indifferent  between  the  parties;  and  its 
admissibility  was  put  on  the  great  inconven- 
ience of  calling  all  the  clerks. 

If,  then,  these  rolls  were  receivable  at  all,  it 
must  be  on  the  ground  that  they  were  original 
entries  made  in  the  usual  course  of  business. 
These,  unless  the  person  himself  who  made  the 
•entries,  is  produced,  are  not  evidence;  but  they 
may  be  received  where  he  is  dead.  This  is  the 
English  rule  of  several  cases  grounded  on  Price 
595*]  v.  Torrington,  *1  Salk.,  285;  8.  C.,2 
Ld.  Raym.,  873.  Nor  is  the  rule  confined  to 
the  ground  stated  in  that  case;  that  the  entry 
would  be  evidence  to  charge  the  man  who  made 
it.  This  is  certainly  one  reason  against  allow- 
ing the  inference  of  fraud  in  the  entries.  But 
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there  are  several  cases  collected  in  the  last  edi- 
tion of  1  Phil.  Ev. ,  263-265,  showing  that  this 
need  not  be  so.  It  is  enough  if  the  person  who 
made  the  entry  be  dead,  that  it  was  made  in 
the  usual  course  of  business.  Doe  v.  Turford, 
3  Barn  &  Aid.,  890,  decided  since,  and  Button  v. 
Gregory,  2  Peake,  N.  P.,  150,  published  since, 
allow  the  same  ground.  The  cases  in  the  U.  S., 
are  numerous.  Among  them,  are  entries  by 
deceased  notaries.  Halliday  v.  Martinet,  20 
Johns.,  168;  or  the  runner  a  messenger  of  a 
bank,  Welsh  v.  Barrett,  15  Mass.,  380;  or  a  cash- 
ier, Nicfwls  v.  Goldsmith,  7  Wend.,  160;  or  a 
merchant's  deceased  clerk,  Lewis'  Exr.  v.  Nor- 
ton,! Wash.  (Va.,)  76;  Hunter  v.  Smith,  6 Mart. , 
La.,  N.  S.,  251;  Herring  v.  Levy,  4  Id.,  383; 
Clarke  v.  Magruder,  2  Har.  &  J.,  77;  King  v. 
Maddux,  7  Id.,  467.  But  in  this  class  of  cases, 
we  hold  that  even  absence  beyond  the  jurisdic- 
tion of  the  court  will  not  excuse  the  produc- 
tion of  the  person  who  made  the  entry;  noth- 
ing short  of  his  death.  Wilbur  v.  Selden,  6 
Cow.,  162.  And  if  the  entry  was  made  by  a 
sub-clerk,  it  cannot  be  received  till  he  be  pro- 
duced, or  his  death  shown.  Id. 

Then  were  these  rolls  proved  as  the  original 
entries  of  living  persons, present  to  verify  them, 
and  testifying  that  they  were  made  by  them 
and  that  they  believed  them  to  be  true?  This 
would  have  entitled  them  to  be  read  as  evi- 
dence, even  though  the  witnesses  might  have 
forgotten  the  transactions  which  they  recorded. 
That  seems  to  be  the  established  general  rule 
as  to  an  original  entry,  though  it  has  been  re- 
stricted, in  this  State,  to  entries  in  the  course 
of  business.  In  Sandwell  v.  Sandwell,  3  Comb., 
445,  in  9  Wm.  III.,  at  Nisi  Prius,  in  proving 
words  of  slander.  Holt,  Ch.  J.,  said:  "Where 
a  witness  swears  to  a  matter,  he  is  not  to  read 
a  paper  for  evidence,  though  he  may  look  upon 
it  *to  refresh  his  memory;  but  if  he  [*596 
swears  to  words,  he  may  read  it;  if  he  swears 
that  he  presently  committed  it  to  writing.  A 
memorandum  was  denied  as  evidence  which 
was  not  made  in  the  course  of  business,  in 
Lawrence  v.  Barker,  5  Wend.,  301.  Savage, 
Ch.  J.,  distinguished  one  made  of  a  private 
conversation  for  the  convenience  of  the  wit- 
ness, from  entries  in  merchant's  books  and  oth- 
er cases,  where  there  is  a  necessity  for  the  en- 
try. The  memorandum  in  question  related  to 
a  conversation  at  the  time  a  bond  was  sold. 
The  witness  had  forgotten  it,  though  he  had 
no  doubt  the  memorandum  was  true.  Yet  the 
court  refused  the  paper  as  evidence.  The  re- 
marks of  Chancellor  Walworth,  in  Feeter  v. 
Heath,  11  Wend.,  485,  recognize  a  greater  lati- 
tude in  respect  to  memoranda  of  dates,  num- 
bers, quantities  and  sums,  which  a  witness  can- 
not be  supposed  to  remember.  Such  instances 
are]continually  occurring  in  the  course  of  busi- 
ness; and  yet  our  books  of  evidence  furnish  a 
less  intelligible  guide  on  this  than  on  many 
other  subjects  of  much  less  practical  import- 
ance. 

There  is  an  obscurity  in  the  text  of  Phillips' 
Evidence,  one  of  our  best  books,  running 
through  all  his  editions,  arising  from  a  failure 
to  distinguish  between  original  memoranda  and 
copies  of  extracts.  The  attention  of  the  learned 
Constitutional  Court  of  S.  C. ,  was  drawn  to 
this  subject,  in  State  v.  Rawls,  2  Nott  &  McC., 
334.  Nott,  J.  says:  "It  is  true  that  Phillips, 
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in  his  treatise  on  Evidence,  says  that  a  'witness, 
to  assist  his  memory,  may  use  a  written  entry 
or  memorandum,  or  the  copy  of  a  memoran- 
dum, and  if  he  afterwards  can  swear  positivey 
to  the  truth  of  the  facts  there  stated,  such  evi- 
dence will  be  sufficient;  yet  if  he  cannot  from 
recollection  speak  to  the  fact  any  further  than 
as  finding  it  stated  in  a  written  entry,  his  testi- 
mony will  amount  to  nothing.'  But  by  a  ref- 
erence to  the  cases  quoted  by  Phillips,  it  will 
be  found  that  the  rule  as  laid  down  by  him  ap- 
plies only  to  copies  of  entries,  and  not  to  the 
original.  The  principal  cases  relied  on  are  Doe 
v.  Perkins,  3  T.  R.,  752,  and  Tanner  v.  Taylor, 
a  manuscript  report  of  which  Mr.  J.  Buller  read 
in  that  case.  The  case  of  Tanner  v.  Taylor  was 
597*]  an  action  for  goods  *sold;  the  witness 
who  proved  the  delivery  took  it  from  an  ac- 
count which  he  had  in  his  hand,  being  a  copy 
as  he  said  of  the  day-book  which  he  had  left 
at  home.  It  being  objected  that  the  original 
ought  to  be  produced,  Mr.  Baron  Legge  said  if 
he  would  swear  positively  to  the  delivery  from 
recollection,  and  the  paper  was  only  to  refresh 
his  memory,  he  might  make  use  of  it;  but  if  he 
could  not,  from  recollection,  swear  to  the  de- 
livery any  further  than  finding  them  entered 
in  the  books,  then  the  original  should  have 
been  produced.  The  case  of  Doe  v.  Perkins  is 
more  directly  in  point.  The  question  was,  at 
what  time  in  the  year  the  annual  leases  of 
several  tenants  expired.  One  Aldridge  went 
around  with  the  receiver  of  the  rents,  and 
minuted  down  their  declarations  respecting  the 
times  when  they  severally  became  tenants. 
When  Aldridge  was  examined,  the  original 
book  was  not  in  court :  but  he  spoke  of  the  dates 
of  the  several  tenancies  from  extracts  made 
by  himself  out  of  that  book,  confessing,  upon 
his  cross-examination,  that  he  had  no  memory 
of  his  own  of  those  specific  facts ;  but  that  the  evi- 
dence he  was  giving  as  to  those  facts  was  found- 
ed altogether  upon  the  extracts  which  he  had 
made  from  the  above  mentioned  book.  This 
evidence  was  objected  to,  on  the  ground  that 
as  the  witness  did  not  pretend  to  speak  to 
facts  from  his  own  recollection,  he  ought  not 
to  be  permitted  to  give  evidence  from  any 
•extracts,  but  the  original  book  ought  to  be  pro- 
duced. The  presiding  judge,  however,  admit- 
ted the  evidence,  and  the  plaintiff  had  a  ver- 
dict. On  a  motion  for  a  new  trial,  Ld.  Ken- 
yon,  after  adverting  to  the  case  of  Tanner  v. 
Taylor,  above  mentioned,  said  that  the  rule  ap- 
peared to  have  been  clearly  settled,  and  that 
every  day's  practice  agreed  with  it;  and  that 
comparing  the  case  with  the  general  rule,  the 
court  were  clearly  of  opinion  that  Aldridge, 
the  witness,  ought  not  to  have  been  permitted 
to  speak  to  facts  from  the  extracts  which  he 
made  use  of  at  that  trial,  and  a  new  trial  was 
granted.  The  same  rule  is  laid  down  in  Peake's 
Evidence."  It  is  more  important  to  recur  to 
the  original  and  leading  authorities,  because 
several  adjudged  cases  proceeding  without  ex- 
amination of  them, have  repudiated  original  and 
598*]  *well  authenticated  memoranda  mere- 
ly because  the  witness,  at  the  time  of  the  trial, 
failed  to  recollect  the  facts  contained  in  them. 
Such  was  the  case  of  Culvert  v.  Fitzgerald,  1 
Litt.  Sel.  Cas.,  388,  and  such  were  evidently 
the  views  of  Tilghman,  Ch.  J.,  in  Bk.  v.  Brown, 
5  Serg.  &.  R.,232,  and  of  Duncan,  J.,  in  Smith 
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v.  Lawe,\2Serg.  &.  R,,  87.  In  Maugham  v.  Hub- 
bard,  2  Mann.  &  R.,  5,  a  witness  said,  from 
seeing  his  original  entry,  he  had  no  doubt  he 
had  received  the  money.  Ld.  Tenterden,  Ch. 
J.,  thought  his  statement  was  equivalent  to 
saying  that  he  knew  and  recollected  independ- 
ently of  the  book.  But  Bayley,  J.,  did  not 
place  the  same  construction  on  the  language. 
Yet  he  was  for  receiving  the  entry  in  evidence, 
though  the  witness  could  not  remember  the 
fact.  He  likened  the  case  to  proof  of  the  ex- 
ecution of  a  deed  by  a  subscribing  witness. 
Though  he  may  state  that  he  does  not  recol- 
lect the  fact  of  the  deed  being  executed  in  his 
presence,  but  that  seeing  his  own  signature, he 
has  no  doubt  that  he  saw  it  executed;  that,  said 
the  judge,  has  always  been  received  as  suffi- 
cient proof  of  its  execution.  His  opinion  was 
given  to  the  same  effect,  in  Loyd  v.  Freshfield, 
2Carr.  &  P.,  325. 

A  great  variety  of  American  cases  have  arisen 
where  the  witness,  having  made  the  entry  or 
memorandum,  could  swear  to  his  belief  of  its 
truth,  but  had  entirely  forgotten  the  facts 
which  he  recorded,  in  which  the  paper  thus 
attested  has  been  received  and  read  in  evidence 
to  a  jury.  A  memorandum  in  respect  to  a 
gambling  transaction  was  so  received  against 
a  criminal.  State  v.  Bawls,  before  cited.  Nott, 
J.,  as  I  noticed  before  of  Bayley,  J. ,  likens  it, 
in  this  case,  to  the  forgetting  of  an  attestation, 
or  to  a  clerk  forgetting  entries  in  a  merchant's 
book.  So  the  notes  of  evidence  by  counsel  were 
received,  though  he  could  not  remember  the 
facts.  Rogers  v.  Burton,  Peck,  108,  109,  118. 
Clark  v.  Vorce,  15  Wend  ,  193.  The  entry  of 
a  bank  clerk,  who  had  forgotten  the  fact,  Bk. 
v.  Boraef,  1  Rawle,  152;  of  a  notary's  clerk, 
who  had  forgotten  the  fact  he  had  entered  of 
notice  to  an  indorser,  Haig  v.  Newton,  1  Rep. 
Const.  Court,  423,  424;  of  a  town  clerk,  who 
*had  forgotten  his  entries  of  charges  [*599 
for  penalties,  Corporation  of  Columbia  v.  Har- 
rison, 2  Id.,  213;  of  a  notary  entering  a  notice 
which  he  had  forgotten,  Bullard  v.  Wilson,  5 
Mart.  La.,  N.  S.,  196,  with  many  other  cases 
to  the  same  effect.  There  is  a  class  of  cases  in 
Pa.,  arising  out  of  Ld.  Kenyon'srule  requiring 
the  very  words  of  a  deceased  witness  to  be  re- 
membered, when  his  testimony  is  offered  on  a 
second  trial,  also  going  far  to  illustrate  the  con- 
nection which  the  law  requires  between  orig- 
inal notes  and  memory.  Several  of  them  hold 
that  the  sworn  notes  of  counsel  may  be  read, 
giving  the  substance  of  what  the  witness  swore. 
See,  also,  the  decision  of  this  court  in  Clark  v. 
Vorce,  15  Wend.,  193.  I  will  only  add,  that 
taking  the  American  cases  together,  they  form 
a  commentary  upon  this  kind  of  evidence  clear 
and  copious,  by  which  the  views  of  Nott,  J., 
and  Bailey,  J.,  are  entirely  sustained.  The  re- 
sult is  that  original  entries,  attested  by  the  man 
who  makes  them,  may  be  read  to  the  jury, 
though  he  remember  nothing  of  the  facts  which 
they  record. 

But  to  make  the  memorandum  or  entry  com- 
petent evidence,  the  witness  must  make  the  en- 
tries himself,  Glover  v.  Hunnewell,  6  Pick.. 
222,  though  this  rule  is  not  without  its  excep- 
tions. Where  some  of  the  entries  were  made 
by  the  witness  and  some  by  the  party,  it  was 
held  that  the  evidence  should  be  confined  to  the 
witness'  own  entries,  unless  he  knew  the  facts 
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set  down  by  the  party,  and  read  them  over 
shortly  after  the  transaction,  Beddo  v.  Smith, 
1  Ala.,  397,  388.  And  where  a  tradesman's 
clerk  entered  all  goods  sold  in  a  waste-book, 
from  his  own  knowledge,  which  the  trades- 
man, the  plaintiff,  copied  day  by  day  into  the 
ledger,  in  presence  of  the  clerk,  who  checked 
them  as  they  were  copied,  the  clerk  was  al- 
lowed to  use  the  ledger  as  an  original  book — 
otherwise,  said  Patterson,  J.,  the  original  or 
waste-book  should  be  produced.  He  put  the 
production  of  the  original  on  the  legal  rule 
which  requires  the  best  evidence.  Burton  v. 
Plummer,  2  Ad.  &  Ell..  841.  Denman,  Ch.  J., 
said  the  entries  were  copied  while  the  transac- 
tions were  yet  fresh  in  the  clerk's  memory.  Id. 
GOO*]  Great  care  is  taken  by  *courts  to  guard 
against  forgery  and  interpolation  in  these  mem- 
oranda. The  opposite  counsel  are  entitled  to 
see  and  cross-examine  the  witness  in  respect  to 
them.  Per  Huston,  J.,  in  Coxv.  Norton,  1  Pa., 
414,  415;  St.  Glair  v.  Stevens,  1  Carr.  &  P.,  522; 
Rex  v.  Ramsden,  2  Id. ,  603 ;  Best,  Ch.  J. ,  says 
in  Jones  v.  Stroud,  that  he  once  committed  a 
witness  for  having  a  simulated  memorandum 
on  the  trial,  though  he  immediately  explained 
the  matter,  candidly  admitting  that  he  had 
drawn  it  up  that  morning.  While  on  the  stand 
and  apparently  searching  for  the  paper  in  his 
pocket,  he  was  ordered  to  hand  it  to  the  court, 
which  he  did  with  the  explanation. 

To  return  to  the  case  at  bar:  I  collect  from 
the  affidavits  in  the  first  place,  that  a  consider- 
able share  of  the  entries  on  the  check  rolls 
were  made  by  the  plaintiffs;  and  such  as  were, 
do  not  appear  to  have  been  read  by  witnesses 
who  knew  of  the  facts  entered,  immediately 
after  they  were  set  down;  but  be  that  as  it  may, 
they  have  always  been  under  the  control  of  the 
plaintiffs,  and  open  to  fraudulent  interpolation. 
The  place  of  the  custody  of  such  insulated 
memoranda  is  scanned  very  closely  by  many 
cases.  The  propriety  of  this  is  too  obvious  to 
need  the  support  of  authority.  Besides,  not 
being  receivable,  as  we  have  seen,  in  the  light 
of  general  book  accounts  of  the  party,  nor,  on 
the  same  ground  as  the  entries  of  large  and  in 
different  commercial  houses  employing  many 
clerks,  but  coming  in  and  claiming  credit  upon 
the  footing  of  simple  original  entries,  it  should 
have  appeared  that  every  source  of  primary 
evidence  had  been  exhausted.  All  those  who 
made  the  entries  should  have  been  produced, 
or  it  should  have  been  shown  that  they  were 
dead.  Neither  appears  to  have  been  done.  As 
far  as  our  cases  have  gone,  they  confine  the  ex- 
cuse for  the  non- production  to  the  death  of  the 
witness,  though  Mass,  has  received  permanent 
insanity  as  an  equivalent,  Bk.  v.  Knapp.  3 
Pick,  96,  and  S.  C.  a  permanent  absence  from 
the  State,  Elms  v.  Cheves,  2  M'Cord,  350;  Tun- 
no  v.  Rogers,  1  Bay,  480. 

On  the  whole,  I  think  the  referees  in  this 
6O1*]  case  exceeded  *the  bounds  of  the  cases 
which  are  most  liberal  and  indulgent  in  the  re- 
ception of  this  kind  of  evidence,  and  that  the 
report  must  be  set  aside  on  that  ground. 

Report  set  aside. 

Work  done  under  special  contract— Rule  of  compen- 
sation, in  case  of  delay  hei/ond  time  fixed  for  comple- 
tion. Cited  in— 3  Lane.,  524:  60  Barb.,  148;  41  How. 
Pr.,  404 ;  4  Duer,  305 ;  39  Super.,  136 ;  4  Daly,  61 ;  96 
U.S.,  697;  47  Mo.,  403. 

Boohs,  check-roUs  and  original  entries  as  evidence. 
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Distinguished— 59  Barb.,  361. 

Followed— 17  How.  Pr.,  399.  404. 

Cited  in— 19  Wend..  167,  579 ;  20  Wend.,  75 ;  2  Hill. 
535.  538;  10  N.Y.,100;  15  N.  Y.,  488;  22  N.  Y..  465  ;  76- 
N.  Y.,  606  :  88  N.  Y.,  338 :  3  Keyes,  141 ;  4  Abb.  App. 
Dec.,  325;  1  Hun,  173;  6  Hun,  445;  13  Hun,  221;  15- 
Hun,  471;  18  Hun,  444:  1  Barb.,  536;  9  Barb.,  401  :  11 
Barb.,  108 ;  23  Barb.,  573 :  3  T.  &  C.,  706 ;  10  How.  Pr.. 
520 ;  47  How.  Pr.,  102;  8  Abb.  Pr.,  400 ;  1  Hilt..  381 ;  Z 
Hilt.,  428 ;  8  W.  Dip.,  447,  466 ;  5  How.  U.  S.,  294 ;  9- 
Wall.,  681 :  19  Minn.,  278 :  22  Minn.,  21 ;  32  Am.  Dec., 
522;  46  Am.  Dec.,  360  (1  Pla..  301). 


CLARK  9.  DIBBLE. 

Slander — Charge  of  Perjury  —  Justification — 
Proof  Required — Deposition  Taken  Condition- 
ally— Pregnancy,  a  Sufficient  Sickness — Waiv- 
er of  Objection — Settlement  between  Partners — 
Action  at  Law  for  Balance  Struck. 

In  slander  for  charging  the  plaintiff  with  perjury,, 
a  defendant,  to  support  a  justification,  is  bound  to 
give  as  conclusive  proof,  as  would  be  necessary  to- 
convict  the  plaintiff  on  an  indictment  for  such  of- 
fense. 

Evidence  that  a  woman  is  in  an  advanced  state  of 
pregnancy  so  that  it  would  not  be  safe  for  her  to  at- 
tend the  trial,  is  sufficient  evidence  of  sickness  to 
justify  the  reading  of  her  deposition  taken  condi- 
tionally. 

The  regularity  of  the  proceedings  in  taking-  the 
deposition  cannot  be  questioned  on  a  writ  of  error, 
if  no  objection  of  that  kind  was  taken  on  the  trial 
of  the  cause. 

Where  there  is  a  settlement  between  partners,  und 
a  promise  by  one  to  pay  to  the  other  a  balance 
struck,  an  action  at  law  may  be  maintained,  al- 
though by  accident  or  otherwise  some  trifling  debts 
owing  by  the  firm  remain  unadjusted. 

Citations— 2  R.  S.,  391,  art.  1  &  5 ;  399,  sec.  39 ;  fr 
Cow.,  118. 

ERROR  from  the  Madison  C.  P.  Dibble  sued 
Clark  in  an  action  of  slander,  for  imputing 
to  him  the  crime  of  perjury.  The  defendant 
attempted  to  justify:  he  proved  that  on  the 
trial  of  a  suit,  in  which  one  Myers  was  plaint- 
iff and  Clark  was  defendant,  Dibble  testified  tc- 
a  settlement  which  had  taken  place  between 
Myers  and  Dibble  in  reference  to  certain  part- 
nership transactions  had  between  them;  that 
upon  that  occasion,  a  balance  was  struck  in 
favor  of  Myers  which  Clark  promised  to  pay; 
and  that  such  settlement  was  a  full  and  final 
settlement  between  the  parties.  The  defend- 
ant then  proved  that  at  a  period  subsequent 
to  the  time  testified  to  by  Dibble  as  the  time 
of  the  settlement,  a  further  settlement  took 
place  betwen  Myers  and  Clark,  by  which 
they  assumed  equally  to  pay  several  small  de- 
mands due  from  them  in  their  partnership 
business.  Part  of  the  evidence  on  the  part  of 
the  plaintiff,  consisted  of  a  deposition  taken 
conditionally.  The  witness  was  a  married 
woman,  whose  testimony  was  taken  by  virtue 
of  an  order  made  Sep.  7,  1838.  On  the  trial  of 
the  cause  *which  took  place  Oct.  3.  [*6O2 
1833,  the  husband  of  the  witness  testified  that 
his  wife  was  in  an  advance  state  of  pregnancy, 
and  expected  daily  to  be  confined;  that  she  was 


NOTE.—  Slander  —  Charge  of  perjury.  See  Hop- 
kins v^  Beedle,  1  Cai.,  147,  note;  Martin  v.  Stillwell,  13 
jQhns.,  275,  note ;  Woodbeck  v.  Keller,  6  Cow.,  118, 
note. 

Justification. 

The  evidence  to  sustain  the  truth  of  a  charge  of  per- 
jury must  be  such  as  would  be  necessary  to  convict 
of  perjury  in  a  criminal  prosecution.  See  Wood- 
beck  v.  Keller,  6  Cow.,  118,  note. 

See,  generally,  Skinner  ads.  Powers.  1  Wend.,  451, 
note. 

WEND.  16. 
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more  than  ordinarily  unwell,  and  that  his  fam- 
ily physician  had  advised  that  she  should  not 
be  moved:  that  she  had  walked  60  rods  to  the 
place  of  the  taking  of  her  deposition,  and  that 
the  distance  from  his  residence  to  the  court 
house  was  22  miles.  The  defendant  insisted 
that  the  preliminary  evidence  was  not  sufficient 
to  authorize  the  introduction  of  the  deposition; 
but  the  court  overruled  the  objection  and  the 
deposition  was  received  and  read  in  evidence. 
The  court  decided  that  to  support  the  justifica- 
tion the  defendant  was  bound  to  produce  as 
conclusive  proof  as  would  warrant  a  convic- 
tion of  the  plaintiff  were  he  on  trial  on  an  in- 
dictment for  perjury;  and  they  charged  the 
jury  that  on  the  trial  in  which  Dibble  was  a 
witness,  it  was  not  a  material  question  whether 
or  not  there  had  been  a  final  settlement  of  all 
the  partnership  matters  of  Myers  and  Clark; 
that  it  was  sufficient  to  enable  Myers  to  recover 
in  that  case,  to  show  a  settlement  in  which  a 
balance  was  struck  in  his  favor,  and  that  Clark 
promised  to^pay  such  balance;  that  one  partner 
might  maintain  an  action  against  his  copartner 
upon  a  settlement  and  balance  struck,  although 
there  might  be  some  outstanding  matters  in 
which  they  as  partners,  were  still  interested. 
To  which  decisions  and  charge  the  defendant 
excepled.  The  jury  found  for  the  plaintiff, 
and  the  defendant  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
error. 

By  the  Court,  Bronson,  J.  The  objection 
made  on  the  argument  that  the  deposition  of 
Mrs.  Myers  should  have  been  taken  under  the 
first,  instead  of  the  fifth  article  of  the  statute, 
in  reference  to  the  taking  of  testimony  con- 
ditionally, 2  R.  8. ,  391,  art.  1  and  5,  was  not 
raised  at  the  trial,  and  cannot,  therefore,  be  al- 
leged for  error.  The  same  answer  may  be  given 
to  the  objections  that  the  affidavit  on  which  the 
6O«'J*]  *examination  was  ordered  was  insuffi 
cient,  and  that  there  was  no  proof  of  the  serv- 
ice of  the  judge's  order,  directing  the  exam- 
ination of  the  witness.  The  only  objection 
taken  in  the  court  below  was,  that  sufficient 
evidence  of  the  inability  of  the  witness  to  at- 
tend the  trial  had  not  been  given  to  authorize 
the  reading  of  the  deposition  in  evidence.  The 
statute  declares  that  the  deposition  in  such 
cases,  or  a  certified  copy  of  it.  may  be  given  in 
evidence  "upon  due  proof  of  the  death  or  in- 
sanity of  the  witness  examined  pursuant  to  the 
foregoing  provisions,  or  of  the  inability  of  such 
witness  to  attend  such  trial  by  reason  of  old 
age.  sickness  or  settled  infirmity."  2  R.  S., 
399,  sec.  39.  The  witness  was  ill  at  the  time 
of  the  trial,  and  in  a  situation  which  rendered 
it  highly  improper  that  any  attempt  should  be 
made  to  carry  her  to  the  place  where  the  court 
was  held.  I  think  the  deposition  was  properly 
received.  It  is  true  that  the  plaintiff  might 
have  omitted  to  try  his  cause  until  the  next 
term — this  inability  of  the  witness  to  attend, 
would  have  been  a  sufficient  excuse  for  not  pro- 
ceeding at  that  time,  even  if  he  were  under  a 
stipulation  to  try;  but  he  would  in  that  case 
have  been  subjected  to  delay,  and  possibly  to 
expense.  The  statute  authorizes  the  reading 
of  the  deposition  on  proof  of  the  inability  of 
the  witness  to  attend,  by  reason  either  of  sick 
ness  or  settled  infirmity;  and  I  think  it  enough 
WEND.  16. 


that  the  witness  was,  at  the  time,  too  ill  to  at- 
tend the  trial,  although  her  sickness  was  only 
of  a  temporary  character. 

The  court  decided  properly,  that  in  order  to 
justify  the  slander,  the  evidence  must  be  suffi- 
cient to  convict  the  plaintiff  if  he  were  on  trial 
for  perjury.  Woodbeck  v.  Keller,  6  Cow.,  118. 

The  charge  of  the  court  to  the  jury  was  sub- 
stantially correct.  If  Myers  &  Clark  had  set- 
tled their  partnership  transactions  and  struck 
a  balance  which  Clark  promised  to  pay,  Myers 
might  sue  at  law  to  recover  that  balance  ;  and 
it  would  not  vary  the  case  if,  through  accident 
or  otherwise,  some  trifling  matters  between  the 
partners  and  third  persons  were  left  unadjusted. 

Nothing  like  a  justification  of  the  slander 
was  made  out.  On  the  settlement  of  the  ap- 
peal, *several  small  demands  due  from  [*6O4 
the  firm  to  third  persons,  were  either  paid  or 
assumed  equally  between  the  parties.  This 
does  not  disprove  what  Dibble  said  in  relation 
to  the  original  settlement — that  Clark  was  to  pay 
the  partnership  debts.  He  may  have  agreed  to 
pay  them  all,  and  yet  Meyers,  for  the  sake  of 
putting  an  end  to  the  litigation,  may  after- 
wards have  agreed  to  pay  a  part  of  the  amount. 
The  evidence  concerning  the  plank,  confirmed 
the  testimony  of  Dibble — save,  that  some  of 
the  witnesses  said  that  if  there  was  any  defi- 
ciency in  the  plank,  the  partners  were  to  make 
it  up  between  them  ;  while  others  said  that 
Clark  was  to  make  good  any  deficiency  if  all 
the  plank  were  not  found.  None  of  them  deny 
what  Dibble  testified,  that  Clark  was  to  look 
up  the  plank  and  return  them  to  Bushnell,  of 
whom  they  had  been  borrowed.  Evidence  of 
a  similar  character  was  given  about  a  whiffle- 
tree  that  had  also  been  borrowed.  Upon  such 
proof  as  this,  the  defendant  insisted  that  the 
settlement  was  not  final  and  entire,  and  that 
the  plaintiff  was  guilty  of  perjury,  in  swearing 
that  there  was  a  full  and  final  settlement  be- 
tween the  parties.  There  is  no  color  for  this 
pretense.  If  both  parties  were  to  share  any  loss 
which  might  happen  from  not  finding  all  the 
plank,  and  if  they  were  both  answerable  for 
the  return  of  the  whiffletree  to  the  owner,  the 
settlement  was,  nevertheless,  full  and  final. 
The  very  fact  that  the  parties  talked  about  such 
trifles,  proves  that  they  were  more  particular 
in  attempting  to  render  the  adjustment  final, 
than  is  usual  on  such  occasions.  And  besides, 
it  does  not  appear  that  any  question  was  put  to 
Dibble  in  relation  to  those  matters.  There  was 
no  error  in  the  proceedings. 

Judgment  affirmed. 

Slander— Charge  nf  perjury— Justification.  Distin- 
guished—25  Hun.  253. 

Cited  in-3  Barb.,  601 ;  13  Barb.,  223;  54  Mo.,  300;  38 
N.  J.  L..  448;  20  Am.  Rep.,  414  (9  Vroom.,  441). 

Deposition  taken  conditionally.  Cited  in— 1  Abb. 
Pr.,  295 ;  4  Duer,  253. 

Also  cited  in— 2  T.  &  C.f  456 ;  35  Ind.,  59. 


*THE  FIRST  BAPTIST  SOCIETY  [*6O5 

RAPALEE. 

Proof  of  Corporate  Existence — Estoppel — Ac- 
knowledgment of  Certificate  of  Incorporation  of 
Religious  Society. 

A  certificate  of  incorporation  of  a  religious  soci- 
ety cannot  be  acknowledged  before  a  commissioner 
of  deeds. 
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A  promise  in  writing  to  pay  a  certain  sum  to  the 
trustees  of  a  certain  church,  does  not  estop  the 
party  making  the  promise  from  requiring  proof  of 
the  incorporation  of  the  church.in  an  action  brought 
in  the  name  of  the  church  assuming  to  be  a  corpo- 
ration. 

Citations— 3  R.  S.,  292,  sec.  1 ;  Stat.  March  24, 1818; 
11  Wend.,  611 ;  8  Wend.,  480,  483,  484. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Yates  Circuit  in  Nov.,  1835,  before  the 
Hon.  Daniel  Moseley.one  of  the  Circuit  Judges. 

The  suit  was  brought  for  the  recovery  of 
$75  subscribed  by  the  defendant  towards  the 
building  of  a  church.  The  subscription  paper 
bears  date  July  1,  1833,  and  the  promise  to  pay 
contained  in  it  is  to  "The  Trustees  of  the  First 
Baptist  Church."  The  plaintiffs  brought  their 
suit  styling  themselves  "The  First  Baptist  So- 
ciety," declaring  upon  the  subscription  paper, 
and  alleging  the  promise  of  the  defendant  to 
have  been  made  to  them,  the  plaintiffs,  by  the 
name  and  description  of  "The  Trustees  of  the 
First  Baptist  Church."  The  defendant  pleaded 
the  general  issue  and  nul  tiel  corporation.  The 
plaintiffs  replied  that  they  were  duly  incorpo- 
rated, etc.  On  the  trial, the  plaintiffs  produced 
a  certificate  of  incorporation,  bearing  date  Apr. 
6,  1833,  stating  among  other  things  that  the 
name  or  title  by  which  the  trustees  of  the 
church  should  be  known  was  "The  First  Bap- 
tist Society."  This  certificate  was  acknowl- 
edged by  the  persons  presiding  at  the  meeting, 
before  a  commissioner  of  deeds,  Aug.  15,  1833, 
and  recorded  in  the  clerk's  office  of  the  county, 
Nov.  19  of  the  same  year.  The  defendant  ob- 
jected to  the  certificate  being  read  in  evidence, 
on  the  ground  that  a  commissioner  of  deeds 
was  not  authorized  by  law  to  take  the  acknowl- 
edgment of  such  a  paper.  The  objection  was 
overruled  and  the  paper  received.  The  plaint- 
iffs then  proved  the  defendant's  signature  to 
the  subscription  paper.  The  defendant  moved 
for  a  nonsuit  on  the  ground  of  variance  be- 
tween the  declaration  and  the  proof:  the  decla- 
ration alleging  a  promise  to  The  First  Baptist 
6O6*]  Society,  *and  the  subscription  paper 
showing  a  promise  to  The  Trustees  of  the  First 
Baptist  Church.  The  judge  denied  the  motion, 
and  permitted  the  plaintiffs  to  prove  that  the 
promise  was  in  fact  made  to  them,  though  by 
the  name  of  "  The  Trustees  of  the  First  Bap- 
tist Church."  The  jury  found  for  the  plaint- 
iffs. The  defendant  moves  for  a  new  trial. 

Mr.  E.  Van  Buren,  for  the  defendant. 

Mr.  J.  Taylor,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  Several  objections 
were  raised  in  the  course  of  the  trial,  but  it  is 
unnecessary  to  notice  them,  for  the  first  objec- 
tion is  fatal.  The  Statute  3  R.  S.,  292,  sec.  1, 
is,  that  the  certificate  shall  be  acknowledged 
before  the  Chancellor,  or  one  of  the  judges  of 
the  Supreme  Court,  or  one  of  the  judges  of  the 
Court  of  C.  P.  of  the  county  where  the  church 
is  situate.  The  3d  section  is,  that  the  certificate 
being  proved, or  acknowledged  as  above  direct- 
ed, shall  be  recorded,  etc. ,  and  such  trustees  and 
their  successors  shall  thereupon,  by  virtue  of 
this  Act,  be  a  body  corporate,  etc.  It  is  scarcely 
necessary  to  observe,  that  the  proof  or  ac- 
knowledgment before  the  proper  officer  is  an 
essential  prerequisite  to  the  proceedings  tak- 
ing effect  as  an  Act  of  incorporation;  and  there 
is  no  pretense  that  this  has  been  complied  with. 
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We  are  referred  to  the  Statute  of  Mar.  24, 1818. 
Sess.  L.  of  that  year,  p.  44,  which  authorizes 
the  commissioners  created  by  that  Act  to  take 
acknowledgment  of  deeds;  and  we  are  remind- 
ed that  this  court  have  said,  in  People  v.  Peck, 
11  Wend.,  611,  that  they  must  give  the  statute 
a  reasonable  and  liberal  construction  in  favor 
of  churches.  But  giving  a  reasonable  construc- 
tion to  the  language  of  the  court,  they  never 
meant  to  say  they  would  legislate  in  favor  of 
the  churches.  If  the  word  "  deed  "  in  the  Act 
of  1818,  does  not  mean  a  certificate  of  church 
incorporation,  it  is  impossible  for  us  to  allow 
this  acknowledgment.  We  might  as  well  ex- 
tend the  statute  to  a  writ  or  warrant  under 
seal.  The  paper  is  no  less  a  church  certificate, 
and  no  more  a  deed,  because  it  happens  to  have 
a  seal. 

*Nor  was  the  defendant  estopped  to  [*6O7 
deny  that  the  plaintiffs  were  a  Corporation. 
The  defendant,  apparently  some  months  be- 
fore the  certificate  was  recorded,  and  even  be- 
fore the  defective  acknowledgment,  signs  this 
subscription,  promising  to  pay,  not  the  plaint- 
iffs, "The  First  Baptist  Society,"  but  the 
"  Trustees  of  the  First  Baptist  Church;"  and 
these,  it  is  stated  in  the  case,  were  proved  at 
the  trial  to  mean  the  plaintiffs.  It  is  some- 
what difficult  to  see  how  that  could  be,  unless 
we  put  this  society  in  a  corporate  attitude,  en- 
tirely independent  of  any  statute,  general  or 
special.  Corporations,  in  this  State,  are  the 
creatures  of  statute,  and  have  always  been  so 
since  the  Revolution.  Perhaps  the  defendant 
subscribed  after  the  certificate  was  recorded. 
In  any  view,  however,  it  is  enough  to  refer  to 
the  W.  Can.  Co.  v.  Hathaway,  8  Wend.,  480, 
and  especially  the  reasoning  of  the  present 
Chief  Justice  at  pp.  483,  484,  to  see  that  this 
contract  was  anything  but  an  estoppel. 

A  new  trial  must  be  granted,  the  costs  to  abide 
the  event. 

Overruled— 26  N.  Y.,  78. 


CLARKE  v.  HALLOCK  ET  AL. 

Ministeral  Officers — Not  Protected  by  Sclwol  Dis- 
trict Warrant — Statute — Action  of  Trespass — 
Tender  by  Officer — Mitigation  of  Damages — 
Estoppel. 

A  school  district  warrant,  issued  since  Apr.  21,1831 
commanding  the  collector  to  levy  a  tax  in  the  same 
manner  as  on  executions  issued  by  a  justice  of  the 
peace,  is  void,  and  affords  no  protection  to  either 
collector  or  trustees,  although  in  the  execution  of 
the  warrant  the  collector  proceeds,  in  all  respects, 
in  the  same  manner  as  if  the  warrant  had  been  is- 
sued conformably  to  the  requirements  of  the  Act  of 
1881, 

The  tender,  by  an  officer,  of  a  part  of  the  value  of 
property  sold  under  void  process,  does  not  entitle 
him  to  a  mitigation  of  damages. 

A  party  who  recovers  in  an  action  of  trespass,  for 
property  sold  under  void  process,  cannot  after- 
wards sue  the  officer  for  an  admitted  surplus  re- 
maining in  his  hands,  the  proceeds  of  the  sale  after 
satisfying  the  amount  for  which  the  process  issued. 

Citations— 1  R.  8.,  484,  sec.  88 ;  Laws  of  1831,  p.  248, 
sec.  2 ;  1832,  p.  547,  sec,  1 ;  9  Wend.,  36. 

NOTE.— Ministerial  officers— How  far  protected  by 
process.  See  Earl  v.  Camp,  ante,  p.  562,  note,  and 
other  notes  cited.  In  connection  with  the  above  case 
of  Clark  v.  Hallock,  see  Bank  of  Utica  v.  City  of 
Utica,  4  Paige,  399,  Castellanos  v.  Jones,  5  N.  Y.,  164. 
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rpHIS  was  an  action  of  trespass  de  bonis  aspor- 
J.  tatis,  tried  at  the  Madison  Circuit  in  Sep., 
1834,  before  the  Hon.  Hiram  Denio,  one  of  the 
Circuit  Judges. 

The  property  of  the  plaintiff  was  sold  un- 
der a  warrant  issued  by  the  trustees  of  a  school 
district  to  levy  the  plaintiff's  proportion  of  a 
tax  voted  at  a  district  meeting  for  the  purpose 
6O8*]  *of  building  a  school-house.  A  car- 
riage and  harness  belonging  to  the  plaintiff 
were  sold  and  struck  off  for  the  sum  of  $77. 
The  property  was  purchased  by  a  son  of  the 
plaintiff,  who  acted  as  the  agent  of  his  father. 
He  paid  to  the  collector  $32.19  in  cash,  and 
gave  his  note  for  the  residue  of  the  bid,  viz. : 
$44.81.  The  amount  of  the  tax  imposed  upon 
the  plaintiff  was  $52.19,  of  which  sum  he  paid 
to  the  collector,  previous  to  the  sale,  the  sum 
of  $20.  The  defendants,  who  were  the  trust- 
ees and  collector  of  the  district,  proved  the  im- 
position of  the  tax,  and  the  amount  assessed 
upon  the  plaintiff,  and  produced  in  evidence 
the  warrant  under  which  the  sale  took  place, 
which  was  issued  June  20,  1833,  and  directed 
the  collector  to  collect  from  each  of  the  per- 
sons named,  the  sum  set  opposite  his  name, 
and  if  the  same  was  not  paid  on  demand,  to  levy 
the  same  of  his  goods  and  chattels,  together 
with  the  costs  and  charges  of  the  levy  and  sale, 
in  the  same  manner  as  on  executions  issued  by 
a  justice  of  the  peace.  The  counsel  for  the 
plaintiff  insisted  that  the  warrant  was  void  in 
not  conforming  to  the  directions  of  the  Act  of 
1831.  which  requires  that  the  collector  shall  be 
commanded  to  levy  a  tax  in  the  same  manner 
as  on  warrants  issued  by  the  Board  of  Su- 
pervisors to  the  collectors  of  towns.  Sess.  L. 
of  1831,  p.  248,  sec.  2.  The  circuit  judge 
ruled  the  warrant  to  be  void.  The  defendants 
offered  to  prove  that  in  the  execution  of  the 
warrant  the  collector  had  proceeded  in  all  re- 
spects, in  the  same  manner,  as  if  the  warrant 
had  been  made  out  in  the  form  prescribed  by 
the  Act  of  1831;  but  the  judge  decided  the  evi- 
dence to  be  inadmissible.  The  defendants 
proved  that,  previous  to  the  commencement  of 
this  suit,  they  tendered  to  the  plaintiff  the  note 
for  $44.81,  given  by  his  son  to  the  collector, 
and,  on  refusing  to  receive  it,  they  tendered  to 
him  the  amount  in  cash,  which  he  also  refused 
to  receive.  The  judge  charged  the  jury  that, 
if  they  should  find  that  the  son  of  the  plaintiff 
acted  as  the  agent  of  the  plaintiff  in  the  pur- 
chase of  the  property,  they  should  find  the 
6O9*]  amount  of  *the  bid  upon  the  carriage, 
deducting  the  value  of  the  harness  which  was 
not  declared  for;  but  if  he  did  not  act  as  agent, 
then  they  should  find  the  value  of  the  car- 
riage. The  jury  found  that  the  son  acted  as 
agent,  and  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $65  damages.  The  defendants 
moved  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  trustees  of 
a  school  district  are  confined  strictly  to  the  au- 
thority conferred  upon  them  by  the  statute.  In 
issuing  a  warrant  for  the  collection  of  a  tax, 
they  act  as  ministeral  officers,  and  where,  as  in 
this  case,  the  statute  prescribes  the  form  and 
legal  effect  of  the  process,  the  trustees  will  be 
trespassers  if  they  depart  from  it.  Under  1  R. 
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S.,  484,  sec.  88, which  the  trustees  unfortunate- 
ly followed,  the  warrant  commands  the  col- 
lector to  proceed  in  the  same  manner  an  on  exe- 
cutions issued  by  a  justice  of  the  peace.  But 
this  provision  had  been  repealed,  and  the 
warrant  should  have  commanded  the  collector 
to  proceed  in  the  same  manner  as  on  warrants 
issued  by  the  Board  of  Supervisors  to  the  col- 
lectors of  towns.  L.  of  1831,  p.  248,  sec.  2;  L. 
of  1832,  p.  547,  sec.  1.  There  is  a  difference 
as  well  in  the  effect  as  in  the  mode  of  proceed- 
ing under  a  warrant  as  formerly  authorized  by 
law,  and  a  warrant  under  the  Acts  of  1831  and 
1832.  The  warrant  is  the  only  authority  of  the 
collector,  and  it  will  not  aid  the  case  that  he 
departed  from  it  and  proceeded  in  a  way  which 
would  have  been  legal,  had  the  process  deliv- 
ered to  him  been  in  the  proper  form.  As  the 
warrant  was  void  on  its  face,  the  parties,  the 
collector  as  well  as  the  trustees,  were  tres- 
passers. 

It  is  objected  that  the  judge  misdirected  the 
jury  as  to  the  amount  of  damages.  In  Baker 
v.  Freeman,  9  Wend.,  36,  the  property  illegally 
sold  for  a  school  district  tax  was  bid  off  by  the 
plaintiff's  agent,  and  paid  for  with  the  plaint- 
ilfs  *money.  It  was  held  that  he  was  [*61O 
not  entitled  to  recover  the  value  of  the  prop- 
erty, but  only  the  amount  for  which  it  was 
sold.  The  judge  followed  that  rule  in  this 
case.  He  told  the  jury  that  if  the  purchaser 
acted  as  the  agent  of  the  plaintiff,  the  rule  of 
damages  would  be  the  amount  of  the  bid  after 
deducting  the  value  of  the  harness,  which  was 
not  mentioned  in  the  declaration;  and  the  jury 
found  a  sum  which  was  less  than  the  value  of 
the  carriage.  The  offer  to  deliver  up  the  note 
of  the  agent,  or  to  pay  the  same  amount  in 
money  to  the  plaintiff,  could  not  change  the 
rule  of  damages.  This  was  not  a  case  where 
the  defendants  could  protect  themselves  by  a 
tender  of  amends,  nor  is  there  any  case  where 
tender  of  a  part  of  the  damages  sustained  by  a 
trespass  will  affect  the  amount  of  the  recovery. 
Whether  Harry  Clark  has  paid  his  note  to  the 
trustees  does  not  appear  ;  but  he  has  paid,  or 
may  be  required  to  pay  it :  and  having  acted 
as  agent,  he  is  entitled  to  an  indemnity  from 
his  principal.  The  actual  injury  which  the 
plaintiff  has  sustained  by  the  illegal  sale  of  his 
property  is  the  amount  paid  and  agreed  to  be 
paid  by  the  purchaser — or  in  other  words,  the 
amount  for  which  the  property  was  sold. 

But  it  is  said  that  the  $44.81  was  the  surplus 
money  which  remained  after  satisfying  the  bal- 
ance of  the  tax;  that  the  plaintiff  may  recover 
that  amount  in  an  action  for  money  had  and 
received  to  his  use;  and  that  if  he  is  allowed  to 
recover  the  whole  amount  for  which  the  prop- 
erty sold  in  this  action,  he  may,  as  to  a  part, 
obtain  a  double  satisfaction.  The  argument  is 
unsound.  Where  property  is  sold  for  more  than 
the  amount  of  the  tax,  the  party  may  recover 
the  surplus  in  an  action  for  money  had  and  re- 
ceived to  his  use.  In  that  case,  whether  the 
proceedings  were  regular  or  not,  he  affirms  the 
sale.  But  here  the  plaintiff  disaffirms  the  sale 
and  treats  the  defendants  as  trespassers.  After 
a  recovery  in  this  action,  whatever  rule  of  dam- 
ages may  be  adopted,  he  would  be  estopped 
from  bringing  an  action  for  the  surplus  mon- 
ey. He  would  be  concluded  by  his  election  to 
'treat  the  defendants  as  wrong-doers,  and  could 
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611*]  not  afterwards  *turn  round  and  affirm 
their  proceedings  for  the  purpose  of  recover- 
ing the  balance  of  the  purchase  money  beyond 
the  amount  of  the  tax. 
New  trial  denied. 

Applied— 18  Barb.,  338. 

Cited  m— 23  Wend.,  496 :  10  Bos..  349. 


WATERBURY  «.  MATHER  AND  MAURIN. 

Assumpsit  against  Two— One  not  Found— Vari 
nnce — Nonsuit — Misnomer — Statute. 

Where.in  a  suit  against  two  defendants,  in  assump- 
sit, in  which  one  is  arrested  and  the  other  returned 
not  found,  it  appears,  on  the  trial,  that  the  defend- 
ant not  brought  in  is  misnamed  in  the  declaration, 
as  being  called  John  instead  of  George,  the  plaintiff 
will  be  nonsuited  for  the  variance. 

Had  both  defendants  been  arrested,  the  misnomer 
could  have  been  taken  advantage  of  only  by  plea  in 
abatement. 

A  plaintiff  cannot,  in  such  case.avail  himself  of  the 
statute  allowing  process  to  be  issued  against  a  de- 
fendant by  a  flci  itious  name,  on  the  ground  that  his 
name  was  not  known  to  the  plaintiff,  unless  an  aver- 
ment to  that  effect  is  contained  in  the  declaration,  or 
is  alleged  by  way  of  replication  to  a  plea  of  mis- 
nomer. 

Citations— 4  T.  R.,  611 ;  2  Esp.,  702 ;  Lutw.,  35 :  2  B. 
S.,  270.  sec.  4 ;  299  1  Chit.  PL,  440 ;  1  Bos.  &  P.,  40,  645 ; 

3  Anstr.,  935  b;  2  Brod.  &  B.,  34;  2  W.  BL,  695. 947,  950, 
1120 ;  16  East,  110 ;  7  Barn.  &  C.,  487 ;  3  Taunt.,  488 ;  2 
Phil.  Ev.,  129,  183 ;  5  Bos.  &  P.,  453 :  1  Bing,  143 ;  3 
Camp.,  29 ;  6  Munf .,  219 ;  2  Hall,  569, 677, 578 ;  5  Burr.. 
2613 :  1  Pet.,  311, 317 ;  1  Saund..  291  b,  note  4. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  plaintiff  declared  against 
the  defendants  by  the  names  of  Thomas  W. 
Mather  and  John  Maurin,  stating  Mather  to 
have  been  arrested,  and  that  Maurin  was 
returned  not  found.  The  plaintiff  counted  upon 
a  note  made  by  the  defendants  in  the  name  of 
Thomas  W.  Mather  &  Co.,  which  he  alleged 
to  be  the  name  under  which  they  transacted 
business.  The  declaration  contained  also  the 
common  money  counts.  Mather  put  in  the 
plea  of  the  general  issue,  that  he  did  not  un- 
dertake and  promise  in  modo  et  forma,  etc.  On 
the  trial  of  the  cause,  it  was  proved  that  the 
firm  of  Thomas  W.  Mather  &  Co., consisted  of 
Thomas  W.  Mather  and  George  (not  John) 
Maurin,  and  that  the  signature  to  the  note  was 
in  the  handwriting  of  George  Maurin,  who,  it 
was  proved,  had  said  the  note  would  be  paid. 
The  court  nonsuited  the  plaintiff  for  the  vari- 
ance between  the  declaration  and  proof.  The 
plaintiff  sued  out  a  writ  of  error. 

Messrs.  T.  W.  Tucker,  and  S.  A.  Crapo, 
for  the  plaintiff. 

Mr.  C.  Edwards,  for  the  defendants. 

6 1 2*]    *By  tlie  Court,  Cowen,  J.    This  non- 
suit is  entirely  sustained  by  Gordon  v.  Austin, 

4  T.  R.,  611.     That  was  an  action  on  a  prom- 
issory note  made  by  Austin,  Strobell  &  Shirt- 
liff ,  who  were  declared  against  by  the  names 
of  William  Austin,  Robert  Strobell  and  Will- 
iam Shirtliff ,  the  last  two  of  whom  were  stated 
to  be  outlawed.    The  defendant  Austin  pleaded 
non  assumpsit.     The  note  was  signed  Austin, 
Strobell  and  Shirtliff,  the  name  of  the  firm  ; 
but  Strobell's  name  was  Daniel  and  not  Robert. 
It  was  held  that  the  plaintiff  should  have  been 
nonsuited  for  the  variance.    Austin  alone  hav- 
ing pleaded,  Erskine  insisted  that  the  issue 
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was  whether  he  had  promised,  evidently  seek- 
ing, as  the  plaintiff's  counsel  here,  to  get  the 
case  on  to  the  same  ground  as  if  he  alone  had 
been  sued.  The  court  put  the  case  on  the 
ground  of  variance,  evidently  holding  the  is- 
sue to  be  whether  he  had  promised  with  Rob- 
ert and  William;  and  the  proof  being  that  the 
assumpsit  was  jointly  with  Daniel,  not  Robert 
and  William,  the  issue  was  not  maintained  by 
the  plaintiff.  Ld.  Kenyon  seems  to  confine 
the  rule  of  that  case  to  a  special  declaration  on 
a  written  contract;  but  Buller,  J.,  said  the  case 
stands  thus:  "The  plaintiff  declares  on  a  note 
given  by  three  persons,  describing  them  ;  and 
the  note  given  in  evidence  was  made  by  differ- 
ent persons  ;  the  evidence,  therefore,  did  not 
support  the  contract  declared  on."  The  whole 
court  held  the  name  of  the  joint  contractor  not 
arrested  to  be  matter  of  description,  though  his 
name  was  not  on  the  note.  It  was  made  by 
the  firm.  The  reason  is,  therefore,  applicable 
to  the  common  counts.  The  contract  is  equally 
misdescribed  in  them.  The  defendant  taken 
is  stated  in  both  instances  to  have  promised 
jointly  with  John,  whereas  it  was  with  George. 
A  difference  is  taken  where  all  the  defendants 
are  actually  served  with  process;  they  then  ap- 
pear and  are  in  that  way  connected  with  the 
suit,  though  one  comes  in  by  a  wrong  name. 
In  such  a  case,  if  any  one  be  misnamed,  he  and 
his  co  defendants  shall  be  bound  by  the  name 
given,  unless  he  plead  the  misnomer  in  abate- 
ment. It  might  be  ^aid,  if  that  were  so  here, 
that  George  is  sued  as  partner  with  Thomas 
W.  by  the  name  of  John.  Rogers  v.  Boehm,  2 
Esp..  702.  There  *is  no  such  way  to  [*O13 
avoid  the  variance,  where  he  is  not  sued,  but 
called  by  a  wrong  name  in  a  proceeding  to  out- 
lawry. It  is  not  matter  in  abatement,  as  was 
held  in  Shovel  v.  Evans,  Lutw.,  35,  which  was 
indebitatus  assumpxit,  for  one  defendant  cannot 
plead  the  misnomer  of  his  companion.  In  that 
case  there  was  judgment  of  respondeas  ouster 
upon  such  a  plea,  .and  yet  that  could  have  done 
the  plaintiff  no  good,  unless  the  outlawed  de- 
fendant had  afterwards  voluntarily  appeared, 
and  consented  to  put  the  name  right. 

The  main  object  of  the  Statute  2  R.  S.,  299, 
2d  ed.,  and  the  previous  revisions,  giving  the 
right  to  proceed  against  such  joint  debtors  as 
may  be  arrested,  was  to  furnish  a  substitute 
for  outlawry.  It  is  supposed  by  the  plaintiff's 
counsel  that  this  case  is  within  the  2  R.  S. ,  270, 
sec.  4,  2d  ed.  This  provides  that  where  the 
name  of  any  defendant  shall  not  be  known  to 
the  plaintiffs,  the  ctifiinx  may  go  by  a  tictilious 
name.  It  is  properly  answered  that  no  such 
case  was  made  out  at  any  stage  of  the  proceed- 
ings. Whether  the  name  was  unknown  or 
whether  what  is  more  common  in  such  cases, 
the  mistake  originated  in  a  want  of  due  care, 
nowhere  appears.  In  a  case  properly  within 
the  statute,  the  defVndant,  though  arrested, 
could  not  plead  the  misnomer  with  effect.  The 
plaintiff  might  reply,  find  show  that  his  name 
was,  not  known  to  him;  and  that  would  be 
equivalent  to  a  replication  that  he  was  known 
as  well  by  the  name  used,  as  his  real  one  fur- 
nished by  the  plea. 

On  the  whole,  the  case  before  the  court  seems 
to  form  an  exception,  and  almost  the  only  ex- 
ception to  the  rule,  that  a  misnomer  of  parties 
should  be  pleaded  in  abatement.  If  the  par- 
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ties  are  in  truth  before  the  court,  whether 
plaintiff  or  defendant,  plaintiffs  or  defendants, 
if  all  or  any  of  them  be  misnamed,  whether 
they  be  corporate  or  natural  persons,  the  only 
way  to  make  the  objection  good  is  by  a  plea 
in  abatement.  The  persons  being  actually  be- 
fore the  court,  by  their  own  consent  or  other- 
wise, no  matter  by  what  name  they  choose  to 
call  themselves.  The  name,  as  well  as  every- 
thing else,  becomes  rem  j udicatam.  The  court 
have  possession  of  the  persons  and  the  thing, 
and  by  whatever  names  the  former  may  be 
called,  it  is  enough  if  they  can  be  intelligibly 
614*]  connected  by  *evidence  as  parties  in 
interest  and  participators  in  the  litigation. 
They  are  then  tied  up  and  concluded,  and  in 
all  future  litigation  may  be  connected  with  the 
subject-matter  by  proper  averments.  In  the 
immediate  suit,  and  on  the  immediate  trial,  all 
the  court  and  jury  have  to  do  is  to  see  that  in 
truth  the  real  parties  are  before  them.  It  may 
sometimes  be  a  troublesome  question  of  iden- 
tity; still  it  is,  in  general,  a  mere  formal  dis 
pute  of  no  real  consequence;  and  an  abatement 
is  allowed  for  no  reason  but  to  avoid  circuity 
in  setting  up  the  suit  as  a  future  bar.  So  soon 
as  the  true  parties  are  seen  to  be  before  the 
•court,  which  may  be  shown  on  the  part  of  the 
plaintiff  or  plaintiffs  by  the  very  act  of  bring- 
ing the  suit  in  a  wrong  name  or  names,  and  on 
the  side  of  the  defendant  or  defendants  by  si- 
lence in  omitting  to  interpose  a  plea  in  abate- 
ment, the  case  proceeds  exactly  as  if  the  names 
were  corrected  on  the  record.  The  court,  how- 
•ever,  will  take  care  that  the  opposite  party  be 
not  prejudiced  by  any  misnomer  of  his  adver- 
sary. The  authorities  will  be  found  fully  to  sus- 
tain these  views.  Rogers  v.  Boehm,  2Esp.,  702; 
1  Chit.  PL,  440,  Am.  ed.  of  1809,  and  cases  ci- 
ted, especially  Mayor  and  Burgesses  of  Stafford 
v.  Bolton,  1  Bos.  &  P  ,  40;  per  Thompson,  Ba- 
ron, in  Gardner  v.  Walker,  3  Anst. ,  935.  936  ; 
Morley  v.  Law,  2  Brod.  &  B.,  34;  Clerk  of  the 
Trustees,  etc.,  v.  Kimberley,  2  W.  &  Bl.,  1120; 
Dickinson  v.  Bowes,  16  East,  110;  Reeves  v.  Sla- 
ter, 7  Barn.  &  C.,  487  ;  Gould  v.  Barnes,  3 
Taunt.,  488;  2  Phil.  Ev.,  7th ed.,  129, 183;  Mer- 
edith v.  Hodges,  5  Bos.  &  P.,  or  2  N.  R.,  453; 
Murrag  v.  Hubbart,  1  Bos.  &  P.,  645;  Long- 
ridge  v.  Brewer,  1  Bing.,  143  ;  Boughton  v. 
Frere,  3  Camp.,  29  ;  Pate  v.  Bacon,  6  Munf., 
219.  Within  these  views,  and  upon  several  of 
the  cases  cited,  the  former  decision  of  the  Su- 
perior Court,  in  Collman  v.  Collins,  2  Hall,  569, 
577,  578;  per  Oakley,  J.,  is  fully  sustained. 
Nor  does  that  case,  as  supposed  by  counsel,  at 
all  conflict  with  the  decision  in  this  case.  In  the 
former,  the  resolution  was  simply  that  the  mis- 
nomer in  the  Christian  name  of  one  partner 
plaintiff,  who  was  in  fact  connected  as  an  actor 
with  the  record,  was  no  ground  of  nonsuit. 
<>15*]  John  there,  who  chose  *to  come  into 
•court  by  the  name  of  Joseph  stood  equally  con 


WEND.  16. 


N.  Y.  R.,  12. 


eluded  by  one  name  or  the  other;  and  if  the  de- 
fendants had  thought  themselves  prejudiced  as 
to  the  form  of  their  future  bar,  it  was  their 
business  to  say  so  by  a  plea  in  abatement;  and 
not  having  done  so,  they  could  not  object  the 
misnomer  as  matter  of  variance  on  the  trial. 

Nor  does  the  case  before  us  come  within  the 
principle  of  the  rule  as  to  non-joinder  of  joint 
parties  defendants,  upon  which  it  is  mainly 
placed  by  the  counsel  for  the  plaintiff  in  error. 
That  principle  is,  that  every  joint  contract  is 
also  several  in  respect  to  each  promisor,  obli- 
gor or  covenantor,  as  stated  by  Ld.  Mansfield 
in  Rice  v.  Shute,  5  Burr.,  2613;  Barry  v.  Foyles, 
1  Pet.,  311,  S.  P.,  and  more  comprehensively 
by  Sergeant  Williams,  in  1  Saund.,  291  b,  n.  4. 
The  co-contractor  not  on  the  record  may, there- 
fore, be  passed  by,  and  the  contract  be  treated 
exactly  as  if  it  bore  a  several  engagement. 
And  such  a  proceeding  is  always  secure  if 
not  met  by  a  plea  in  abatement;  and  I  should 
suppose,  upon  the  reason  of  the  case,  that 
the  proceeding  would  be  good,  though  the 
plaintiff  should  show,  by  his  declaration,  that 
there  is  a  joint  party  not  sued.  But  there  is 
certainly  high  authority  to  the  contrary  of  this, 
as  noticed  by  Sergeant  Williams  in  the  note 
cited,  which  is  followed  by  a  dictum  of  Mar- 
shall, Oh.  J.,  in  Barry  v.  Foyles,  1  Pet.,  317  ; 
see,  also,  Rice  v.  Shute,  as  reported  in  2  W.  Bl., 
695,  and  Abbot  v.  Smith,  Id.,  947. 

The  moment  the  contract  came  to  be  consid- 
ered several,  it  required  no  subtlety  to  get  rid 
of  the  objection  for  variance,  on  which  the  dif- 
ficulty formerly  rested.  1  Wms.  Saund.,  291  c. 
The  declaration  was  true  in  a  legal  sense,  when 
it  spoke  of  the  defendant  as  contracting,  with- 
out notice  of  any  other;  and  it  was  no  answer 
to  say  another  contracted  with  me,  therefore  I 
did  not  contract.  Per  DeGrey,  Ch.  J.,  in  Ab- 
bott v.  Smith,  2  W.  Bl.,  950.  Yet  I  am  still  at 
a  loss  to  see  in  what  way  we  are,  in  the  case 
before  us,  to  say  anything  like  this.  The  K. 
B.  failed,  as  we  have  seen,  in  Gordon  v.  Aus- 
tin, nor  have  the  counsel  here  untied  the  knot. 
Surely  it  would  be  cutting  it,  to  say  that  "he 
promised  with  John"  is  the  same  as  "he  prom- 
ised with*George;"  and  that,  too.  when  [*616 
we  are  speaking  descriptively  of  the  contract 
as  connected  with  a  man  who  is  off  the  record, 
far  away  as  a  party,  and  who  cannot  make  the 
matter  formally  right  both  for  himself  and  his 
copartner,  as  he  might  do  were  he  here.  Sup- 
pose in  setting  forth  a  guaranty,  the  declara- 
tion should  say  the  defendant  guaranteed  the 
debt  of  A  and  a  written  guaranty  of  B's  debt 
should  be  produced  in  evidence ;  it  would 
shock  everybody's  notion  of  descriptive  plead- 
ing to  say  here  is  no  variance. 

The  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in-1  Hill,  105;  22  How.  Pr.,  521;  3  Abb.  N. 
C.,  160 :  7  Bos.,  695 ;  43  Super.,  570 ;  2  Hilt,  575. 

77  1217 


[END  OP  JANUARY  TERM,  1837.] 


CASES  AKGUED  AND  DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE   OF   NEW  YORK, 
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617*]  *PRIEST  ET  AL.  v.  CUMMINGS. 

Alien  Widow — Right  of  to  Dower — Naturaliza- 
tion— Proceedings  Liberally  Construed — Nat- 
uralization of  Feme  Covert— Effect  as  to  Dow- 
er— Acknowledgment  by  a  Wife  who  is  an  In- 
fant, does  not  Bar  Dower — Mandamus — Mar- 
ine Court  of  New  York. 

The  alien  widow  of  a  natural  born  citizen,  who 
was  an  inhabitant  of  the  State  at  the  passage  of  the 
Act  of  1802,  enabling  aliens  to  purchase  and  hold 
real  estate,  is  entitled  to  dower  in  lands  whereof  her 
husband  was  seised  during  coverture.  This  is  the 
true  doctrine  deducible  from  the  case  of  Sutliff  v. 
Forgey,  1  Cow.,  89,  and  5  Cow.,  713.  The  proposi- 
tions stated  in  the  marginal  note  of  that  case,  that 
the  widow  of  an  alien  purchaser  is  dowable,  and  in 
the  marginal  note  of  the  case  of  Mick  v.  Mick,  10 
Wend.,  379,  that  the  alien  widow  of  a  natural  born 
citizen  cannot  be  endowed,  by  reason  of  her  alien- 
ism, are  erroneous. 

The  proceedings  in  reference  to  the  naturalization 
of  aliens  are  liberally  construed,  and  every  intend- 
ment  is  in  their  favor. 

A  feme  covert,  who  is  an  alien,  may  be  naturalized 
without  the  concurrence  of  her  husband. 

Her  naturalization,  however,  does  not  entitle  her 
to  dower  in  lands  of  which  her  husband  was  seised 
during  coverture,  and  which  he  aliened  previous  to 
her  naturalization. 

A  feme  covert  is  not  barred  of  her  right  of  dower, 
by  joining  with  her  husband  in  the  conveyance  of 
lands,  and  acknowledging  her  execution  of  the  deed 
before  an  officer  authorized  to  take  such  acknowl- 
edgment, if  she  be  a  minor,  within  the  age  of  21  at 
the  time  of  the  acknowledgment. 

Whether  a  mandamus  will  lie,  in  any  case,  to  va- 
cate an  amendment  within  the  power  of  an  inferior 
court,  quaere, 

618*]  *So,  also,  whether  the  supervisory  power 
of  this  court  extends  to  the  Marine  Court  of  the 
City  of  N.  Y.,  in  cases  of  naturalization,  under  the 
Acts  of  the  Congress  of  the  U.  S.,  quaere. 

Citations— Act,  March  26,  1802,  3  R.  S.,  341-345 ;  1 
Cow..  80,  89,  95,  97  ;  5  Cow.,  713;  715 ;  1  Bl.  Com,,  85, 
374;  Bac.  Abr.,  tit.  Aliens,  129, 130;  1  Inst.,  89  ;  2  R. 
L.,  542 ;  10  Wend.,  381 ;  1  R.  S.,  720,  740.  sec.  2 ;  4  Kent, 
Com.,  36.  37 :  6  Cr.,  176 ;  7  Cr..  420 ;  4  Pet-,  393 ;  3  Pet., 
248 :  2  Johns.  Gas.,  29 ;  3  Johns.  Cas.,  109 ;  1  Co.  Litt., 
33  a:  129  a;  Vin.  Abr.,  tit.  Alien,  D,  pi. 7 ;  1  Johns. 
Cas.,  398  ;  7  Wend.,  335 ;  7  Co.,  50;  5  Co.,  52 ;  1  Vent.. 
417  ;  Park,  Dower,  228,  229  ;  1  Roll.  Abr..  675;  13  Co., 
23;  Harg.,  n.  202;  Vin.,  tit.  Dower,  q,  pi.  2;  2  Bac. 
Abr.,  tit.  Dower,  359 ;  1  Cruise,  173 ;  2  Merriv.,  431 ; 
Vin.,  tit.  Gavelkind,  C,  pi.  1,  2;  3  Bac..  362,  581 ;  2  N. 


NOTE.— Aliens—  Tfieir  rights  as  to  real  property.  See 
Jackson  v.  Beach,  1  Johns.  Cas.,  399,  note;  Jackson 
v.«Lunn,  3  Johns.  Cas.,  109,  note ;  Kelley  v.  Harrison, 
2  Johns.  Cas.,  29,  note :  Mick  v.  Mick,  10  Wend.,  379, 
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R.,  506;  5  Cruise,  tit.  35,  Fine,  ch.  5,  sees.  26-28.  tit.  36,. 
Recovery,  ch.  8,  sec.  6;  Prest.  Conv.,  252;  12  Co. 
Litt.,  122 ;  4  Johns.,  161 ;  12  Johns.,  469. 

ERROR  frorri>the  Superior  Court  of  the  City 
of  N.  Y.  Catharine  Cummings  brought 
her  action  against  Luke  Kip,  to  recover,  as  the 
widow  of  James  Cummings,  her  dower  in  cer- 
tain lots  in  the  City  of  N.  I,  In  1796,  the  lots 
in  question  were  conveyed  to  her  husband; 
Jan.  29,  1802,  the  plaintiff  was  married  to 
James  Cummings,  a  natural  born  citizen,  with 
whom  she  lived  in  the  City  of  N.  Y.  until  his 
death  in  1832;  at  the  commencement  of  this 
suit,  the  defendant  was  in  possession  of  the 
premises  in  question  under  title  derived  from 
the  husband  of  the  plaintiff,  by  virtue  of  the 
foreclosure  of  a  mortgage  executed  by  him  to 
one  James  Foster,  bearing  date  June  4,  1802. 
The  mortgage  was  foreclosed  in  chancery,  the 
decree  ordering  a  sale  of  the  mortgaged  prem- 
ises, was  made  Apr.  10,  1804.  the  premises 
were  sold  at  public  auction  and  bid  in  by  "Will- 
iam H.  Robinson,  to  whom  the  same  were  con- 
veyed by  a  master's  deed,  June  1,  1804.  The 
plaintiff  was  not  a  party  to  the  suit  in  chan- 
cery. On  the  part  of  the  defendant,  it  was 
shown  that  the  plaintiff  joined  with  her  hus- 
band in  executing  the  mortgage  to  Foster,  and, 
on  the  day  of  its  date,  acknowledged  her  exe- 
cution thereof  before  a  master  in  chancery, 
who  indorsed  upon  the  mortgage  a  certificate 
of  such  acknowledgment;  and  also  that  she 
was  born  a  subject  of  the  King  of  Great  Brit- 
ain. To  rebut  this  proof,  it  was  shown  that, 
at  the  date  of  the  mortgage  to  Foster,  the 
plaintiff  was  a  minor  within  the  age  of  21 
years,  to  wit:  of  the  age  of  about  19  years  and 
6  mouths,  and  a  certificate  of  a  court  of  record 
was  produced  that,  Oct.  16,  1829,  the  plaintiff 
became  a  citizen  of  the  U.  S.  in  conformity  to 
the  Acts  of  Congress,  prescribing  the  mode  of 
naturalization  of  aliens.  To  invalidate  the  cer- 
tificate thus  produced,  the  counsel  for  the  de- 
fendant read  in  evidence  the  record  of  natural- 
ization and  the  affidavit  upon  which  it  was 
founded,  and  insisted  that  the  whole  proceed- 
ing was  irregular  and  void.  The  record,  as 
originally  *made  up,  stated  that  it  had  [*619 
been  made  to  appear  to  the  court,  that  the 
plaintiff  had  "  resided  within  the  limits  and 
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under  the  jurisdiction  of  the  United  States  for 
at  least  five  years,  immediately  preceding  the 
time  of  making  this  deposition,  to  wit:  in  the 
City  of  New  York,  one  year  atleast,"  omitting 
by  mistake  to  insert  after  the  word  "New 
York,"  the  words  "and  within  the  State  of 
New  York,"  which  were  contained  in  the  affi- 
davit produced  in  court  at  the  time  of  the  nat- 
uralization, and  which  were  subsequently  per- 
mitted to  be  inserted  by  the  court  before  which 
the  naturalization  was  had,  upon  an  applica- 
tion to  amend  the  record.  The  affidavit  prov- 
ing the  residence  and  character  of  the  plaint- 
iff was  made  by  James  Cummings,  of  the  City 
of  N.  Y.,  merchant,  and  George  Cummings, 
of  the  said  city,  physician.  The  jury,  under 
the  charge  of  the  court,  found  a  verdict  for 
the  plaintiff,  upon  which  judgment  was  ren- 
dered. The  defendant  having  excepted  to  va- 
rious decisions,  sued  out  a  writ  of  error.  Af- 
ter the  assignment  of  errors  and  joinder,  Luke 
Kip,  the  plaintiff  in  error,  died,  and  an  order 
was  made  by  this  court,  that  the  cause  pro- 
ceed at  the  suit  of  the  present  plaintiffs,  heirs 
at  law  of  Luke  Kip,  the  party  who  sued  out 
the  writ  of  error. 

Messrs.  D.  Selden  and  S.  Stevens,  for 
the  plaintiffs  in  error. 

Mr.  S.  Sherwood,  for  the  defendant  in 
error. 

By  the  Court,  Nelson,  /.  The  plaintiff  be- 
low married  James  Cummings.  who  was  a 
resident  of  the  City  of  N.  Y.,  Jan.  29,1802, 
and  both  continued  to  reside  there  until  his 
death  in  1832.  The  plaintiff  was  an  alien  un- 
til Oct.  16,  1829,  when  she  was  naturalized. 
The  husband  was  a  natural  born  citizen.  The 
evidence  in  the  bill  of  exceptions  sufficiently 
establishes  the  fact,  and  the  presumption  of 
law  would  supply  any  defect  if  necessary  (the 
domicil  of  the  wife  following  that  of  the  hus- 
band), that  the  plaintiff  was  an  inhabitant  of 
this  State  before  the  Act  of  Mar.  26,  1802,  en- 
abling aliens  to  purchase  and  hold  real  estate 
62O*]  under  certain  restrictions,  *and  is, 
therefore,  entitled  to  all  the  privileges  con- 
ferred by  its  provisions.  That  Act  gave  her  a 
capacity  to  purchase  and  hold  real  estate;  not 
to  take  by  descent  or  other  operation  of  law. 
It  was  subsequently  extended  in  1804,  1805 
and  1808.  The  latter  Act  enlarged  the  capac- 
ity of  the  alien  by  providing  that  "all  per- 
sons authorized  to  acquire  real  estate  by  pur- 
chase by  this  Act,  or  the  Act  hereby  extended 
may  also  take  and  acquire  by  devise  or  de- 
scent." See  Statutes  collected,  3  R.  S. ,  341-345. 

It  was  insisted  upon  the  argument  by  the 
counsel  for  the  plaintiff  below,  that  the  prin- 
ciple adjudged  in  the  case  of  Sutliffv.  Forgey, 
1  Cow.,  89,  affirmed  in  error,  5  Id.,  715,  was 
conclusive  in  her  favor;  and,  after  the  most 
attentive  consideration,  I  cannot  but  think  it 
is  so.  There  the  husband  had  been  natural- 
ized Aug.  29,  1803,  and  made  the  purchase 
Jan.  4,  1804,  the  wife,  the  demandant  at  the 
time  being  an  alien,  and  continuing  so  until 
the  commencement  of  the  suit.  The  natural- 
ization of  the  husband  placed  him  upon  the 
footing,  in  respect  to  acquiring  and  holding 
real  estate,  of  a  natural  born  citizen.  1  Bl. 
Com.,  374;  Bac.  Abr.,  tit.  Aliens,  1^9;  1  Inst., 
89;  1  Cow.,  95.  The  position  was  there  taken 
by  the  counsel  for  the  demandant,  that  the 
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naturalization  of  the  husband  operated  to  nat- 
uralize the  wife;  but  this  was  denied  by  the 
court.  And  as  judgment  was  given  for  her 
notwithstanding,  it  would  seem  to  follow  as  a 
principle  necessarily  deducible  from  the  case, 
that  an  alien  widow  of  a  natural  born  citizen 
would  be  entitled  to  her  dower  under  like  cir- 
cumstances, because  if  entitled  to  dower  in  an 
estate  purchased  by  the  husband  after  natural- 
ization, as  he  stands  precisely  upon  the  foot- 
ing of  a  natural  born  citizen,  the  dower  of  the 
alien  widow  of  the  latter  cannot  consistently 
be  denied.  After  naturalization,  the  enabling 
statutes  were  no  way  material  or  connected 
with  the  purchase,  which  was  made  by  virtue 
of  the  authority  derived  from  citizenship,  as  in 
the  case  of  a  natural  born  citizen. 

This  view  is  confirmed  by  the  opinions  of 
the  judges  in  Sutliffv.  Forgey.  The  Chief  Jus- 
tice, after  reciting  the  Act  of  1802,  and  the  pur- 
chase made  by  the  husband  in  *1804,  [*62 1 
put  his  decision  upon  the  ground,  that  it  "  in- 
ured to  the  benefit  of  the  demandant  within 
the  equity  and  spirit  of  the  Act."  He  said  "she 
then  had  capacity  to  take  an  estate  ;  that  ca- 
pacity has  never  ceased  to  exist.  Her  right  to 
dower  attached  when  her  husband  made  the 
purchase,  and  she  has  done  no  act  to  devest 
herself  of  it."  Mr.  J.  Woodworth  remarked, 
that  it  was  "  manifest  that  the  naturalization 
of  the  husband  does  not  remove  the  disability 
of  the  alien  wife  to  be  endowed.  Her  right," 
he  said,  "  cannot  be  greater  than  it  would  have 
been  had  the  husband  been  a  natural  born  citi- 
zen. When  the  premises  in  question  were  pur- 
chased in  1804,  the  defendant,  although  an 
alien,  had  the  capacity  to  take  by  the  enabling 
statutes  "  And  he  concluded:  "  The  deed  to 
the  husband  necessarily  inured  to  the  benefit 
of  the  wife  so  far  as  to  secure  to  her  such  right 
in  the  premises  as  she  would  have  taken  had 
she  not  been  an  alien."  Now,  the  purchase  to 
which  this  effect  was  given  by  construction 
was  made,  not  by  an  alien,  but  by  a  natural- 
ized citizen;  and  the  enabling  statutes  being 
unimportant,  in  respect  to  the  capacity  of 
the  husband  to  make  it,  operated  only  by  means 
of  the  capacity  they  had  conferred  upon  the 
wife.  The  purchase  was  made  independently 
of  them;  but  it  inured  to  her  benefit  by  means 
of  the  Act  of  1802,  so  that  her  right  ot  dower 
attached.  The  marginal  note  of  the  reporter  to 
this  case,  as  reported  in  the  Court  of  Errors,  5 
Cow.,  713,  is  obviously  erroneous.  Sanford, 
Chancellor,  and  Colden,  Senator,  it  is  said,  de- 
livered opinions  in  which  they  concurred 
with  the  court  below,  that  the  demandant  took 
her  dower  as  purchaser  within  the  meaning 
and  construction  of  the  Act  of  1802.  The 
doctrine  of  the  case,  as  it  was  given  in  the 
note,  is  thus:  "The  widow  of  an  alien  pur- 
chaser under  the  Statute  2  R.  L.,  542,  takes 
her  dower  as  purchaser  within  the  meaning  of 
the  Act.  according  to  Stutlifv.  Forgey,  1  Cow., 
89,  97."  Now,  no  such  principle  was  involved 
or  decided  in  the  case,  as  is  manifest  from  the 
opinions  referred  to;  nor  did  the  facts  call  for, 
or  warrant  the  expression  of  any  such  opinion. 
The  purchase  was  not  made  under  any  of  the 
enabling  Acts  ;  nor  was  the  demandant  the 
*  widow  of  an  alien  purchaser.  She  [*622 
was  the  alien,  and  the  husband  a  naturalized 
citizen. 
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The  decision  in  the  Court  of  Errors  was  sim- 
ply an  affirmance  of  the  doctrine  of  the  Su- 
preme Court,  and  which  was  this  :  an  alien 
widow  of  a  naturalized  husband  is  entitled  to 
her  dower  out  of  lands  of  which  he  was  seised, 
if  she  bring  herself  within  the  Statutes  of  1802 
or  1808,  enabling  her  to  purchase  and  hold  real 
estate  at  any  time  during  the  seisin  of  the  hus- 
band ;  her  right  of  dower  in  such  case  attaches 
by  reason  of  her  capacity  thus  to  purchase  and 
hold.  It  is  impossible  to  extract  any  different 
doctrine  out  of  the  case  as  decided  either  in  the 
Supreme  Court  or  in  the  Court  for  the  Correc- 
tion of  Errors,  regarding  the  facts  and  opin- 
ions there  given.  The  erroneous  marginal  note 
seems  to  have  misled  the  revisers  of  the  stat- 
utes, Chancellor  Kent  in  his  Commentaries,  and 
the  late  Ch.  J.  Savage,  while  deciding  the  case 
of  Mick  v.  Mick,  10  Wend.,  381.  It  is  now  in- 
grafted into  the  Statutes  1  R.  S.,  740,  sec.  2, 
supposed  by  the  revisers  to  have  been  adjudged 
in  the  above  case,  and  taken  from  it.  See  notes 
of  revisers  to  the  section.  Chancellor  Kent  ob- 
serves (4  Com.,  36,  37),  that  in  N.Y.,  while  the 
general  rule  is  admitted  that  the  alien  widow, 
even  of  a  natural  born  citizen,  is  not  entitled  to 
dower  in  her  husband's  lands,  yet,  under  the 
Statute  of  1802,  the  widows  of  aliens  entitled 
by  law  to  hold  real  estate  are  held  to  be  dow- 
able,  referring  to  Sutlif  v.  Forgey.  The  late 
Chief  Justice,  in  Mick  v.  Mick,  remarks,  that 
"  in  Sutlif  v.  Forgey,  1  Cow.,  80,  it  was  held 
that  the  widow  of  an  alien  who  purchased  un- 
der this  statute  (1802)  was  entitled  to  dower." 
It  may  be  proper  to  observe,  that  the  case  of 
Mick  v.  Mick,  was  correctly  decided  according 
to  the  true  exposition  of  the  doctrine  of  Sutlif 
v.  Forgey,  notwithstanding  the  misapprehen- 
sion of  the  learned  Chief  Justice  because,  when 
the  widow,  who  was  an  alien,  became  a  resi- 
dent of  the  State,  no  statute  existed  enabling 
her  to  purchase  and  hold  land;  and  she  had  not 
complied  with  the  terms  of  the  Act  of  1825, 
Sess.  L.,  427,  1  R.  S.,  720.  after  the  passage  of 
it,  during  coverture,  or  before  the  death  of  the 
husband.  See  reference  to  these  Statutes,  10 
Wend.,  381. 

623*]  *From  the  above  view  it  seems  clear 
that  the  question  as  to  the  true  construction  of 
these  enabling  statutes,  and  the  effect  of  them 
upon  the  claim  of  dower  of  an  alien  widow  en- 
titled to  purchase  and  hold  lands  by  virtue  of 
them,  is  not  an  open  one  in  this  court,  or  in 
the  Court  for  the  Correction  of  Errors.  Their 
operation  has  been  already  fully  considered 
and  determined  by  both?;  and  though  we  might 
feel  some  difficulty  in  giving  our  assent  to  the 
view  there  taken,  if  the  statutes  were  now,  for 
the  first  time,  to  receive  an  interpretation,  we 
must  consider  ourselves  bound  by  the  decision 
in  Sutlif  v.  Forgey.  The  only  difference  be- 
tween that  case  and  the  present  is,  that  there 
the  husband  was  a  naturalized  citizen,  and 
held  by  virtue  of  that  character;  here,  he  was 
a  natural  born  citizen;  the  wives  were  aliens, 
at  the  time  of  the  marriage,  and  continued  so 
during  the  seisin  of  their  husbands  ;  but  both 
came  within  the  Act  of  1802,  enabling  them  to 
purchase  and  hold  real  estate. 

The  court  put  the  right  to  dower  upon  the 
capacity  conferred  by  the  Act  upon  the  alien 
widow ;  that  by  reason  of  it,  this  right  attached 
to  the  lands  of  the  husband,  the  same  as  if  she 
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had  been  a  citizen.  The  idea  that  the  natural- 
ization of  the  husband  operated  to  naturalize 
the  wife  was  repudiated;  her  rights  were  con- 
sidered no  greater  in  this  respect  than  those  of 
the  alien  wife  of  a  natural  born  citizen,  who 
could  not  take  dower  at  common  law.  They 
stood  upon  a  footing  with  each  other.  It  was, 
therefore,  only  upon  the  construction  of  the 
statutes  above  explained,  that  the  widow  could 
possibly  have  been  considered  entitled  to  dower; 
for  if  there  had  been  nothing  else  in  the  case 
but  the  naturalization  of  the  husband,  as  that 
only  put  him  on  a  footing  with  a  natural  born 
citizen  ;  and  as  the  alien  widow  of  a  natural 
born  citizen  could  not  claim  dower.the  demand- 
ant must  have  failed  upon  the  law  as  recog- 
nized and  laid  down  by  the  court.  The  truth 
is,  according  to  the  principle  of  Sutlif  v.  For- 
gey, it  is  a  matter  of  no  moment  whether  the 
husband  is  a  natural  born  or  naturalized  citi- 
zen; it  is  enough  if  he  is  capable  of  purchasing 
and  holding,  or  in  other  words,  of  being  seised 
of  the  title  to  real  estate.  This  capacity  is,  of 
course,  essential  to  support  a  claim  *to  [*624 
dower  in  any  case,  and  may  be  derived  from 
either  of  the  above  characters,  or  from  enab- 
ling statutes.  In  respect  to  the  widow,  if  she 
be  an  alien,  she  cannot  claim  dower  at  com- 
mon law,  because  all  aliens  are  disabled  from 
acquiring  a  freehold;  but  if  she  possesses  the 
capacity  to  take  and  hold  lands  under  the  stat- 
utes, then  she  may  according  to  the  doctrine  of 
the  above  case;  because  then,  in  the  language 
of  the  courts,  the  seisin  of  the  husband  inures 
to  the  benefit  of  the  wife,  so  that  the  right  of 
dower  attaches.  Upon  this  view,  it  may  be 
said  within  the  authority  of  Sutlif  v.  Forgey, 
that  an  alien  widow  of  an  alien  husband  may 
claim  dower,  if  both  come  within  the  enabling 
statutes.  This  proposition, which  seems  clearly 
involved  in  the  decision,  comes  nearer  to  the 
marginal  note  of  the  reporter,  5  Cow.,  715;  but 
it  is  still  a  very  different  principle. 

II.  The  counsel  for  the  plaintiff  below  also 
contended,  that  if  the  plain  tiff  was  not  entitled 
to  her  dower  under  the  enabling  statute,  she 
was  so  entitled  by  virtue  of  her  naturalization 
of  Oct.  16,  1829,  upon  the  ground  of  its  xetro- 
acti ve  operation ;  before  discussing  which  prop- 
osition, it  is  proper  to  notice  some  preliminary 
objections  taken  to  the  record  of  naturaliza- 
tion. It  is  said  to  be  void,  because  not  made 
up  in  conformity  to  the  Act  of  Congress,  and 
two  defects  are  specified:  1.  That  it  does  not 
appear  that  proof  was  exhibited  before  the 
court  of  the  one  year's  residence  within  the 
State  where  the  court  was  holden,  according 
to  the  Act  of  1802,  sec.  1  and  2.  That  one  of 
the  witnesses  testifying  to  the  residence  and 
character  of  the  alien,  was  her  husband.  The 
record,  as  to  residence  before  the  amendment 
was  made,  read  as  follows:  "that  the  alien  has 
resided  within  the  limits  and  under  the  juris- 
diction of  the  said  United  States  for  at  least 
five  years,  immediately  preceding  the  time  of 
making  this  deposition,  to  wit;  in  the  City  of 
New  York  one  year  at  least."  The  amendment 
added  between  the  words  "New  York"  and 
"one,"  as  follows:  "and  within  the  State  of 
New  York;"  which  words  were  contained  with- 
in the  original  affidavit,  the  omission  being  a 
clerical  error  in  making  up  the  record.  The  Act 
requires,  that  "The  court  admitting  such  alien 
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625*]  shall  be  satisfied  that  *he  has  resided 
within  the  United  States  five  years  at  least, 
and  within  the  State  or  Territory  where  such 
court  is  at  the  time  held,  one  year  at  least." 
Now,  as  I  understand  the  record,  the  amend- 
ment has  not  substantially  altered  its  legal  con- 
struction or  effect;  for  the  court  cannot  but 
know  from  inspection  of  it,  that  the  City  of 
N.  Y.  is  within  the  State  of  N.  Y.  and,  there- 
fore, that  the  one  year's  residence  was  within 
the  State;  as  much  so  as  the  State  of  N.  Y.  was 
one  of  the  U.  S.  and,  therefore,  that  the  one 
year's  residence  was  also  within  them.  Both 
facts  depend  upon  the  intelligence  of  the  read- 
er, whom  the  law  presumes  possesses  a  rea- 
sonable knowledge  of  the  geography  of  the 
country.  Courts  at  least  may  take  some  no- 
tice of  it;  and  if  so,  they  can  receive  no  addi- 
tional information  upon  an  inspection  of  the 
record  from  the  amendment.  Being  a  mere 
clerical  error,  upon  the  plainest  principles,  it 
was  amendable  by  the  affidavit,  which  was  cor- 
rect; and  not  altering  the  legal  operation  of 
the  record,  there  is  no  reason  for  excepting  the 
supposed  rights  of  third  persons.  The  Su- 
preme Court  of  the  U.  S.  are  extremely  indul- 
gent in  their  interpretation  of  these  proceed- 
ings, and  make  the  most  liberal  intendments  in 
their  favor.  In  Campbell  v.  Gordon,  6  Cr. ,  176, 
it  was  decided  that  the  naturalization  of  Cur- 
rie  was  valid,  though  the  certificate  or  record 
produced  contained  no  adjudication  of  his  ad- 
mission to  citizenship  by  the  court,  nor  alle- 
gation that  he  had  behaved  as  a  man  of  good 
moral  character.  This  was  under  the  Act  of 
1795,  but  its  provisions, in  this  respect,  did  not 
differ  from  those  of  1802.  Mr.  J.  Washington 
observed,  that,  if  the  oath  be  administered, and 
nothing  appears  to  the  contrary,  it  must  be 
presumed  that  the  court,  before  whom  the  oath 
was  taken,  was  satisfied  as  to  the  character  of 
the  applicant;  that  the  oath,  when  taken,  con- 
ferred upon  him  the  rights  of  a  citizen,  and 
amounts  to  a  judgment  of  the  court  for  his  ad- 
mission to  those  rights.  Again ;  in  Stark  v.  Ins. 
Co.,  7  Cr.,  420,  it  is  reported  to  have  been  de 
cided,  that  it  need  not  appear  by  the  record  of 
626*]  naturalization  *that  all  the  requisites 
prescribed  by  law  for  the  admission  of  aliens 
to  the  rights  of  citizenship  have  been  complied 
with;  and  that  the  judgment  admitting  the 
alien  to  become  a  citizen  is  conclusive  that  all 
the  prerequisites  have  been  complied  with;  or 
that  parol  proof  may  be  received  in  aid  of  the 
record.  In  Spratt  v.  Spratt,  4  Pet.,  393.  sev- 
eral exceptions  were  taken  to  the  record;  but, 
though  it  was  subject  to  the  objection  here 
made,  it  was  not  noticed  by  the  counsel  or  the 
court,  and  was  conceded  to  be  in  the  usual 
form.  It  stated  that  S.  had  resided  "within 
the  limits  and  under  the  jurisdiction  of  the 
United  States  for  five  years  at  least  last  past, 
and  within  the  County  of  Washington  one  year 
at  least,"  leaving  it  to  inference  that  the  coun- 
ty lay  within  the  State  of  Md.  As  to  the  sec- 
ond objection,  the  Act  requires  that  the  court 
shall  be  satisfied  that  the  applicant  sustains  a 
good  moral  character,  etc.,  in  addition  to  his 
residence;  but  it  does  not  prescribe  the  kind  of 
testimony  to  be  received,  except  that  his  own 
oath  shall  not  be  taken  to  prove  his  residence. 
Beyond  this,  the  species  and  amount  of  proof 
rest  entirely  in  the  discretion  of  the  court.  Be- 
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sides,  I  have  not  been  able  to  discover  from 
the  record  in  the  case,  that  James  Curnmings, 
the  witness,  was  the  husband  of  the  plaintiff, 
upon  which  fact  the  objection  rests.  The  2d 
section  of  the  Act  of  1816,  under  which  the 
plaintiff  made  her  application  (as  is  to  be  in- 
ferred from  the  proceedings),  expressly  re- 
quires that  the  proof  of  residence  in  the  U.  8. 
before  Apr.  14,  1802,  and  continuance  since, 
and  the  place  or  places  of  the  five  years'  resi- 
dence immediately  preceding  the  application, 
together  with  the  names  of  the  witnesses,  shall 
be  set  forth  in  the  record— otherwise  the  per- 
son is  not  to  be  deemed  a  citizen.  There  is 
some  doubt  whether  the  record  is  sufficiently 
explicit  as  to  the  place  of  this  five  years'  resi- 
dence— in  other  respects,  it  appears  to  be  per- 
fect. 

III.  It  is  also  objected, that  a  femecovert  can- 
not  be  naturalized  without  the  concurrence  of 
her  husband.     It  was  said  by  Mr.  J.  Story,  in 
Shanks  v.  Dupont,  3  Pet. ,  248,  the  incapacities 
of  femes  covert  provided  by  the  common  law, 
apply  to  their  civil  rights,  and  are  for  their 
protection  *and  interest ;  but  they  do  [*627 
not  reach  their  political  rights,  nor  prevent 
their  acquiring  or  losing  a  national  character. 
These  political  rights  do  not  stand  upon  the 
doctrine  of  municipal  law,  applicable  to  ordi- 
nary transactions,  but  upon  the  more  general 
principles  of  the  law  of  nations.    See  2  Johns. 
Gas.,  29  ;  3  Id.,  109.  It  will  not  be  denied  that 
Congress  possess  the  power  to  naturalize  femes 
covert,  even  against  the  consent  of  their  hus- 
bands; and  the  language  used  by  that  body 
could  not  well  be  made  more  comprehensive — 
"any  alien,  being  a  free  white  person,  may  be 
admitted  to  become  a  citizen   of  the  United 
States,"  etc.     I  can  perceive  no  reason  for  ap- 
plying the  restricted  construction  of  this  clause 
contended  for,  unless  it  be  to  enable  the  hus- 
band to  deprive  his  widow  of  her  dower.    The 
practice.  I  believe,  has  been  universal  to  admit 
femes  covert  to  citizenship  upon  application. 

IV.  But,  assuming  the  naturalization,  in 
Oct.,  1829,  to  have  been  valid,  it  is  contended 
that  it  cannot  operate  retrospectively,  so  as  to 
attach  the  right  of  dower  to  premises  which 
were  previously  aliened  by  the  husband,  in 
1802.     The  Act"  of  Congress  affords  no  great 
light  to  aid  us  in  determining  this  point  of  the 
case;  it  merely  declares,  that,  upon  complying 
with  its  provisions,  the  applicant  shall  "be- 
come a  citizen  of  the  United  States,  leaving  the 
effect  or  measure  of  capacity  thus  conferred  to 
the  judgment  of  the  law."  Ld.  Coke  says,  that 
an  alien  naturalized  by  Act  of  Parliament  is, 
"to  all  intents  and  purposes,  a  natural  born 
subject."  1  Co.  Litt.,  129  a.  It  is  also  said, that 
naturalization  is  an  adoption  of  one  to  be  enti- 
tled to   what  by  birth  an  Englishman  may 
claim,  and  takes  effect  from  the  birth  of  the 
party,  but  denization  from  the  date  of  the  pat- 
ent.    Vin.  Abr.,  tit.  Alien,  letter  D.   Natural- 
ization, in  Ireland,  has  no  effect  in  England, 
because  it  is  a  fiction  of  law,  and  can  affect 
only  those  consenting  to  the  fiction.  When  the 
law-makers  have  power,  it  has  the  same  effect 
as  a  man's  birth  there.   Id.  ,pl.  7;  1  Bac.  Abr., 
tit.  Aliens,  130.     The  position,  in  1  Bl.  Com., 
374, is,  that  naturalization  cannot  be  performed, 
but  by  Act  of  Parliament;  for  by  this, an  alien 
is  put  in  exactly  the  same  state  as  if  he  had 

1221 


628 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1836 


<>28*]  been  *born  in  the  King's  legiance. 
From  these  and  other  authorities  that  might  be 
referred  to,  it  sufficiently  appears,  that  the  un- 
inheritable  blood  of  the  alien  becomes  purified, 
and  made  inheritable  by  naturalization  ;  and, 
iu  some  respects, reaches  back  to  his  birth.  All 
previous  disabilities,  as  to  taking  or  transmit- 
ting real  estate,  are  at  once  removed,  and  any 
defective  or  forfeitable  title, by  reason  of  alien- 
ism, becomes  perfect  and  indefeasible.  1  Johns. 
Cas.,  898;  7  Wend.,  335.  Hence,  children, born 
before  naturalization,  will  inherit  the  same  as 
those  born  after,  though  it  is  otherwise  in  case 
of  denization,  the  effect  of  which  is  simply 
prospective.  Lands  purchased  before  may  be 
held  and  transmitted  the  same  as  those  ac- 
quired afterwards.  But  the  difficulty  in  sus- 
taining the  claim  of  the  plaintiff  upon  the  re- 
troactive operation  of  her  naturalization,  and 
consequent  investment  of  a  capacity  to  take  her 
dower,  during  the  whole  period  of  her  covert- 
ure, is,  that,  at  the  time  the  husband  executed 
the  mortgage  (June  4th,  1802),  and  thereby 
parted  with  his  title.as  in  effect  he  did, as  there 
has  since  been  a  foreclosure  under  it,  she  was 
a  disabled  person  in  law  by  reason  of  alienism, 
and  had  no  capacity,  independent  of  the  en- 
abling statutes,  to  take  even  an  inchoate  right 
of  dower.  It  may  be  said  there  was  no  defect- 
ive or  forfeitable  right  or  title  existing,  to  be 
forfeited,  because  there  was  no  right  at  all 
vested  in  her  that  could  attach  at  the  time  of 
the  alienation;  and,  therefore,  it  must  attach, 
if  at  all,  for  the  first  time,  while  the  estate  is 
in  the  hands  of  innocent  third  persons.  The 
law  which  nihil  facit  frustra  will  give  no  estate 
which  it  does  not  enable  the  donee  to  keep  ; 
and,  therefore, an  alien  can  take  nothing.either 
by  descent.courtesy  or  dower.  If  he  purchase, 
he  may  be  said  to  acquire  an  estate  till  office 
found;  but  he  takes  nothing  by  act  of  law.  7 
Co.,  50:  5  Id.,  52;  1  Vent.,  417;  Park,  Dower, 
228.  The  only  case  that  has  been  referred  to, 
or  that  I  have  been  able  to  find  after  a  pretty 
full  examination,  where  the  widow  is  even  said 
to  be  entitled  to  dower  out  of  an  estate  aliened 
by  the  husband,  during  the  existence  of  a 
natural  disability  to  take  dower  and,  conse- 
quently, before  any  right  attached  to  the  land, 
is  the  case  of  a  subsequent  naturalization  of  the 
629*]  *wife  by  Act  of  Parliament.  This  ex- 
ception to  the  general  rule,  if  it  exist  at  all,  will 
be  found,  I  apprehend,  to  depend  upon  the 
peculiar  language  of  the  Act,  together  with  the 
omnipotent  power  admitted  by  the  courts  to 
belong  to  the  statutes  of  that  body.  Aliens,  in 
England,  are  naturalized  by  private  Acts  of 
Parliament,  which  are  not  "published  among 
the  general  laws.  I  have  not  been  able  to  find 
one  of  those  Acts,  so  as  to  be  able  to  examine 
the  phraseology.  It  is  said  by  Ld.  Coke,  that, 
if  a  man  take  an  alien  to  wife,  and  afterwards 
aliene  his  lands,  and  after  she  is  made  a  deni- 
zen the  husband  die,  she  shall  not  be  endowed, 
because  her  capacity  and  possibility  to  be  en- 
dowed come  by  denization,  "Otherwise,"  he 
says,  "it  is,  if  she  were  naturalized  by  Act  of 
Parliament."  Co.  Litt. ,  33  a.  Viner  and  Cruise 
lay  down  the  same  position.  The  latter  author 
remarks,  that,  if  an  alien  be  naturalized  by 
Act  of  Parliament,  she  then  becomes  entitled 
to  dower  out  of  all  the  lands  whereof  her  hus- 
band was  seised  during  coverture.  See,  also,  1 
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Roll.  Abr.,  675;  Park,  Dower,  229.  Where  the 
incipient  right  of  dower  once  attaches,and  the 
alienation  takes  place  during  its  suspension  or 
the  existence  of  a  temporary  disability,  which 
is  subsequently  removed  before  the  death  of 
the  husband,  there  the  right  revives  and  exists 
in  full  force,  in  contemplation  of  law  from  its 
commencement.  Several  examples  are  stated 
and  sanctioned  by  the  court,  in  Menml's  case, 
13  Co.,  23;  such  as  an  alienation  before  the 
wife  is  of  an  age  to  be  dowable,  or  during  her 
elopement,  or  during  the  existence  of  an  at- 
taint of  felony.  In  all  these  instances,  it  is  said 
there  is  not  any  incapacity  or  disability  in  the 
person,  but  only  a  temporary  bar  until  the 
proper  age,  reconcilement  or  pardon;  that  the 
wives  were  not  incapable  by  birth, but  lawfully 
entitled  to  dower  by  the  marriage  and  seisin  ; 
and  that,  therefore, when  the  impediment  is  re- 
moved, they  shall  be  endowed.  Hargrave,  n. 
202;  Vin.,  tit.  Dower,  q,  pi.  2;  2  Bac.  Abr., 
tit,  Dower,  359;  1  Crui.,  173.  But  this  rule,  it 
is  said,  is  not  applicable  to  the  case  of  an  alien 
wife, who  has  become  a  denizen  by  letters  pat- 
ent, because,  at  the  time  of  the  alienation  of 
the  husband,  she  was  absolutely  disabled  by 
law  *from  her  birth,  and  the  capacity  [*63O 
and  ability  to  take  dower  began  with  her  den- 
ization. This  distinction  adds  some  weight  to 
the  remark  before  made  in  respect  to  the^ posi- 
tion of  Ld.  Coke,  as  to  the  effect  of  naturali- 
zation, namely,  that  it  depends  upon  no  general 
principle,  but  exists  as  an  exception,  by  reason 
of  the  particular  wording,  and  force  of  the  Act 
of  Parliament.  The  case  of  Fish  v.  Klein,  2 
Merriv.,  431,  may  be  referred  to  as  an  authority 
for  the  remark.  There  K.,  an  alien,  had  sold 
and  conveyed  certain  premises,  and  an  Act  of 
naturalization  was  procured  to  perfect  the  title 
in  the  grantee.  The  language  of  the  Act  was, 
"that  the  said  F.  K.  shall  be,  and  is  thereby 
from  thenceforth  naturalized,"  etc.  It  was  con- 
tended that  it  could  not  establish  retrospect- 
ively an  invalid  title.  The  Master  of  the  llolls 
concurred  in  this  view, and  held  that  it  did  not 
operate  to  confirm  the  title  in  the  grantee;  in 
other  words,  that  it  did  not  invest  K.  retro- 
spectively with  a  capacity  to  hold  and  convey 
real  estate.  It  is  stated  in  a  note  to  the  case, 
that  the  vendors  were  desirous  of  having  retro- 
spective words  introduced  into  the  Act,  but 
that  they  found  it  was  impracticable  to  depart 
from  the  common  form.  The  case  at  least 
shows,  what  might  well  be  supposed  without 
it,  that  the  effect  of  an  act  of  naturalization 
depends  upon  the  language  of  it;  and  that  an 
express  clause  for  the  purpose  is  essential  to  its 
retroactive  operation,  in  order  to  vest  a  dis- 
abled person  with  an  antecedent  interest  in  real 
estate.  The  plaintiff,  I  think,  cannot  success- 
fully claim  her  dower  upon  this  branch  of  the 
case. 

V.  It  was  further  contended  on  the  argu- 
ment, that  the  acknowledgment  of  the  mort- 
gage by  Mrs.  Cummings,  operated  under  the 
statute  as  a  valid  execution  of  the  instrument, 
and  a  release  of  all  her  right  to  dower,  not- 
withstanding her  infancy.  This  idea  is  derived 
from,  and  attempted  to  be  sustained  by,  the 
terms  of  the  grants  from  Charles  II.  to  the 
Duke  of  York,  1664  and  1674,  by  which  the 
lands  in  this  colony  were  to  be  held  of  the 
King,  as  of  the  Manor  of  East  Greenwich  in 
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the  County  of  Kent,  in  free  and  common  soc- 
age,  and  not  in  capite  by  knight  service.  By 
an  ancient  custom  derived  from  the  Saxon 
63 1*]  times.most  of  the  lands  in  *East  Green- 
wich were  held  in  gavel-kind,  as  William,  the 
Conqueror,  either  through  clemency  or  policy, 
confirmed  many  of  the  rights  and  immemorial 
customs  of  the  inhabitants.  The  lands  thus 
held,  descended  equally  to  all  the  children,  the 
male  line  being  preferred  ;  and  in  consequence 
of  the  constant  partibility  of  the  estates  into 
small  shares,  liberty  was  given  to  an  infant  at 
the  age  of  15,  to  sell  his  or  her  share,  as  is  said, 
for  the  convenience  and  necessity  of  com- 
merce. A  short  answer  to  this  proposition  may 
be  given,  namely,  that  the  lands  in  N.  Y.  were 
never  held  in  gavel-kind,  nor  could  that  have 
been  the  tenure  in  which  they  were  held  in 
East  Greenwich,  or  even  if  it  had  been,  the 
custom  would  not  apply  in  this  case,  as  it  was 
confined  to  absolute  sales,  and  a  transfer  by 
feoffment  and  livery  of  seisia,  and  to  lands 
that  had  come  to  the  infant  by  descent,  and 
not  by  purchase.  3  Bac.,  tit.  Gavel-kind,  362, 
581  ;  Vin.,  tit.  Gavel-kind,  let.  C,  pi.  1,  2;  2 
Bl.  Com..  85;  2  N.  R,  506. 

VI.  We  have  been  referred  to  a  number  of 
authorities  to  show  that  the  acknowledgment 
under  the  statute  by  femes  covert,  by  means  of 
which  they  are  enabled  to  transfer  their  inter- 
est in  lands,  coming  in  the  place  of  a  transfer 
by  fine  and  recovery,  operates  in  bar  of  their 
right  of  dower,  even  in  case  of  infancy.  It  is 
true  that  the  record  and  judgment  of  the  court 
in  these  cases  is  conclusive  upon  the  cognizor 
and  vouchee,  whether  an  infant,  idiot  or  feme 
covert,  until  reversed  on  error;  and  in  the  case 
of  an  infant,  the  reversal  must  take  place 
before  he  or  she  attain  full  age,  because  they 
must  be  inspected  by  the  judges  in  open  court. 
5  Crui.,  tit.  35,  Fine,  ch.  5,  sees.  26-28,  tit.  36, 
Recovery,  ch.  8,  sec.  6 ;  Prest.,  Convey.,  252  ; 
12  Co.  Litt.,  122.  But  the  acknowledgment 
under  our  statute,  is  not  considered  in  the 
nature  of  a  judgment,  and  has  no  such  con- 
clusive effect  upon  the  rights  of  the  persons 
making  it.  4  Johns.,  161  ;  12  Id.,  469. 

Judgment  affirmed. l 

Reversed— 20  Wend.,  338. 

Cited  in-21  Wend.,  61 :  5  N.  Y.,  284 ;  41  N.  Y.,  409 : 
1  Keyes,  368;  lAbb.  App.  Dec.,  275;  51  Wis,,  256;  41 
Ind.,  598. 

1. — At  the  same  term,  when  the  preceding'  case  on 
writ  of  error  was  argued,  another  question  between 
the  same  parties  arose,  viz.:  whether  this  court 
would  award  a  mandamus,  directing  the  Marine 
Court  of  the  City  of  N.  Y.  to  vacate  the  rule  allow- 
ing1 the  amendment  of  the  record  of  naturalization 
referred  to  in  the  preceding  statement  of  the  case, 
and  in  the  opinion  of  the  Chief  Justice.  After  ad- 
visement, the  following  opinion  was  delivered : 

BU  the  Court.  BRONSON,  J.  The  decision  in  the 
case  of  Priest  v.  Cummings,  for  dower,  renders  it 
unnecessary  to  discuss  this  case.  It  is  enough  that 
the  amendment  ordered  by  the  Marine  Court  was 
not  material,  and  did  not  in  any  way  affect  the 
rights  of  the  relator.  It  would,  therefore,  be  useless 
to  consider  whether  a  mandamus  would  lie  in  any 
•case  to  vacate  an  amendment  within  the  power  of 
the  inferior  court:  or  whether  the  supervisory 
power  of  this  court  extends  to  the  Marine  Court  in 
cases  of  naturalization,  under  the  Acts  of  Congress. 

The  relator  has  not  been  prejudiced  by  the 
amendment,  and  can,  therefore,  nave  no  better 
right  to  prosecute  a  mandamus  than  any  other  cit- 
izen. 

Judgment  for  the  defendants  on  the  demurrer  to 
the  return  to  the  alternative  writ. 
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*MEAD  v.  DEGOLYER. 

Contract  for  Sale  and  Delivery  of  Personal 
Property — Quantity,  Price  and  Time  of  Per 
formance  Specified  —  Variation  —  Quantum 
Meruit — Account  Stated — Pleading. 

Where  a  contract  for  the  sale  and  delivery  of  per- 
sonal property  specifies  the  quantity,  price  and  time 
of  performance,  the  vendor  is  not  entitled  to  re- 
cover under  a  quantum  meruit  for  a  portion  less 
than  the  whole  quantity  agreed  to  be  delivered, 
notwithstanding  that  the  vendee  has  consented  to  a 
variation  of  the  contract  as  to  price,  and  time  of 
performance. 

The  plaintiff  in  such  case  cannot  avail  himself  of 
an  account,  stated  by  the  vendee,  crediting  the 
vendor  with  the  quantity  delivered  at  the  stipulated 
price,  and  debiting  him  with  a  certain  sum  as  dam- 
ages sustained  by  the  failure  of  an  entire  perform- 
ance, where  he  refused  to  settle  with  the  vendee  on 
the  basis  of  such  account  stated.(o) 

Citations-12  Johns.,  165.  274 :  13  Johns.,  94,  359 :  19 
Johns.,  205 ;  13  Wend.,  258  ;  14  Wend.,  257 ;  10  Johns., 
36 ;  4  Wend.,  285 ;  4  Bos.  &  P.,  a51 ;  9  Barn.  &  C.,  386 ; 
Lawes  on  PI.  in  Assump.,  4-8 ;  Doug.,  651 ;  7  Johns., 
132 ;  18  Johns.,  451 ;  14  Johns..  326  ;  4  Cow.,  564  ;  2 
Stark.  Bv.,  97.  98 ;  Bull.  JV.  P.,  139 ;  6  N.  H.,  15,  333, 
342,  343,  481 ;  5  Bos.  &  P.,  61:  4  Taunt.,  341;  4  Leigh, 
21;  9  Conn.,  309;  2  Pa.,  27;  1  Dall.,  240;  6  Mart.  (La.) 
532,  533 ;  2  Dall.,  86  ;  4  Carr.  &  P.,  221,  397;  8  Cow.,  201; 
20  Johns.,  576  ;  Anth.  N.  P.,  190  ;  1  Phil.  Ev.,  108,  109; 
3  Esp.  N.  P.,  113 ;  7  Wend.,  354 ;  4  Conn.,  142 ;  2  Pick., 
285,  290 ;  2  Mart.  (La.),  175  ;  4  N.  H.,  501,  508,  509. 

ERROR  from  the  Albany  Mayor's  Court. 
Degolyer  sued  Mead  in  the  Mayor's  Court, 
declared  against  him  in  assumpsit  for  goods 
sold  and  delivered,  and  proved  the  delivery  of 
*105,768  feet  of  sawed  timber,  and  the  [*633 
admission  of  the  defendant,  that  he  had  agreed 
to  pay  for  it,  $11  per  1,000  feet.  It  appeared  in 
the  course  of  the  trial,  that  Jan.  12,  1832,  a 
written  contract  under  seal  was  entered  into 
between  the  parties,  whereby  Degolyer  agreed 
to  deliver  to  Mead  a  quantity  of  sawed  timber, 
particularly  described  in  a  schedule  attached  to 
the  contract,  amounting  to  129,431  feet,  on  or 
before  July  1  next,  after  the  date  of  the  con- 
tract ;  for  which  Mead  agreed  to  pay  $9.75  per 
1,000  feet,  board  measure  ;  one  half  thereof,  on 
the  delivery  of  each  load,  and  the  residue  on 
the  delivery  of  the  whole  quantity.  Before  any 
portion  of  the  timber  was  delivered,  the  plaint- 
iff refused  to  perform  at  the  price  stipulated, 
and  the  defendant  thereupon  agreed  to  allow 
him  $11  per  1,000  feet,  if  he  would  deliver  the 
timber.  From  the  evidence  adduced,  it  was 
manifest  that  the  quantity  of  timber  delivered 
up  to,  and  including  July  1,  did  not  exceed 
52,000  feet.  Up  to  that  day,  the  defendant  had 
received  $285.80,  the  payment  of  which  sum 
he  acknowledged  by  receipts  indorsed  on  the 
back  of  the  contract"  July  5,  there  was  another 
receipt  indorsed  on  the  con  tract  for  the  sum  of 
$366.25.  Various  other  receipts  for  moneys 
paid  by  the  defendant  to  the  plaintiff  were  also 
produced,  several  of  which  referred  to  the 
contract,  and  others  were  generally  on  account 

(a)  Justice  Cowen,  who  delivered  a  dissenting 
opinion,  as  will  be  seen  at  the  close  of  this  case,  held 
that,  under  the  circumstances,  the  parties  should  be 
considered  as  having  wholly  departed  from  the  orig- 
inal contract,  and  that,  consequently,  the  vendor 
was  entitled  to  recover  under  a  yuantum  meruit.  He 
also  held  that  the  account  stated  was  available  to 
the  vendor  as  far  forth  as  it  contained  admissions  of 
facts,  without  subjecting  him  to  the  charges  made 
by  the  other  party,  as  damages  sustained  by  non- 
performance;  and  in  discussing  this  question,  re- 
fers to  numerous  cases,  on  the  subject  of  admis- 
sions made  in  treaties  for  compromise. 
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of  timber,  all  subsequent  to  July  1 — the  last  of 
any  amount  bearing  date  Aug.  23.  A  witness 
called  by  the  plaintiff  testified,  that  in  the 
autumn  of  1832  he  was  directed  by  the  de- 
fendant to  state  an  account  between  him  and 
the  defendant,  which  he  accordingly  did,  cred- 
iting the  plaintiff  the  quantity  of  timber  deliv- 
ered at  the  price  of  $11  per  1,000  feet,  and 
debiting  him  with  the  payments  made,  charg- 
ing him  with  the  difference  between  $11  and 
$14  per  1,000  feet  for  the  quantity  of  timber 
not  delivered,  and  which  ought  to  have  been 
delivered  according  to  the  contract ;  and  with 
a  sum  of  $15  demanded  by  the  defendant  for  a 
journey  performed  by  him  to  urge  a  perform- 
ance of  the  contract.  He  struck  a  balance  and 
found  the  sum  of  $74  due  to  the  plaintiff, 
which  the  defendant  offered  to  pay  to  the 
plaintiff,  who  refused  to  receive  it,  alleging 
634*]  *that  the  defendant  had  no  right  to 
make  the  charges  against,  him  for  not  deliver- 
ing the  timber,  and  for  the  journey  performed. 
The  witness  further  testified,  that  at  the  time 
he  was  directed  to  state  the  account,  the  de 
fendant  told  him  that  he  had  agreed  to  allow 
the  plaintiff  $11  per  1,000  feet,  if  he  would  de- 
liver all  the  timber  originally  contracted  for  ; 
and  he  further  stated,  that  the  account  was 
made  for  the  purpose  of  effecting  a  settlement; 
but  as  the  parties  could  not  agree,  nothing  was 
finally  done.  The  recorder  having  refused  to 
nonsuit  the  plaintiff,  charged  the  jury,  that 
although  the  plaintiff  had  failed  fully  to  per- 
form the  contract  on  his  part,  still  as  a  matter 
of  law,  he  was  entitled  to  recover  to  the  extent 
to  which  the  defendant  had  been  actually  ben- 
efited, after  making  a  proper  deduction  forthe 
non -performance  of  tne  contract.  The  jury 
found  a  verdict  for  the  plaintiff  with  $88.43 
damages,  for  which  judgment  was  rendered. 
The  defendant  having  excepted  to  the  decision 
and  charge  of  the  recorder,  sued  out  a  writ  of 
error. 

Mr.  P.  Gansevoort,  for  the  plaintiff  in 
error. 

Mr.  R.  B.  Bates,  for  the  defendant  in  er- 
ror. 

By  the  Court,  Bronson,  /.  The  offer  made 
by  the  defendant  below  for  the  purpose  of  ef- 
fecting a  settlement,  was  rejected  by  the  plaint- 
iff, and  must,  therefore,  be  laid  out  of  the  case. 

The  change  which  the  defendant  consented 
to  make  in  the  price  to  be  paid  for  the  timber, 
only  modified  the  written  contract  in  that  par- 
ticular. In  all  other  respects,  the  agreement, 
and  the  rights  of  the  parties  under  it,  remained 
unaltered.  The  delivery  of  the  whole  quantity 
of  timber,  and  by  the  specified  time,  continued, 
as  they  were  before,  to  be  conditions  precedent 
to  the  plaintiff's  right  to  the  price;  except  as 
to  that  portion  which  was  payable  on  the  de- 
livery of  each  load,  and  that  has  been  paid. 

The  contract  afterwards  underwent  a  fur- 
ther modification, by  enlarging  the  time  for  the 
delivery  of  the  timber.  Although  there  was 
no  express  stipulation  to  that  effect,  such  an 
635*]  *agreement  may  be  implied  from  what 
took  place  after  the  first  day  of  July— the  time 
when  the  contract  should  have  been  fully  ex- 
ecuted on  the  part  of  the  plaintiff.  He  contin- 
ued to  deliver  timber  after  the  day  had  passed, 
which  the  defendant  received  without  objec- 
tion. Payments  were  made  and  received  on  the 
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contract.  Both  parties,  therefore,  may  be  re- 
garded as  having  tacitly  assented  to  an  exten- 
sion of  the  time  for  the  performance  on  the  part 
of  the  plaintiff.  If  when  the  day  arrived  the 
defendant  intended  to  insist  on  the  default.and 
not  allow  the  plaintiff  to  proceed  to  a  comple- 
tion of  the  delivery,  he  should  have  spoken  at 
that  time.  Jewell  v.  Schroeppel,  4  Cow.,  564. 
The  plaintiff  on  his  part  had  no  choice  but  to 
go  on  with  the  contract,  or  forfeit  what  he  had 
done  under  it.  Neither  party  can  now  set  up> 
that  the  contract  was  wholly  rescinded  by  what 
took  place  after  the  first  of  July.  The  quan- 
tity and  description  of  timber  to  be  delivered, 
and  the  price  to  be  paid — subject  to  all  just  al- 
lowances to  the  defendant  for  the  default — re- 
mained untouched.  Whatever  foundation  there 
might  be  for  the  defendant  to  insist  that  the  con- 
tract was  at  an  end,  there  was  surely  no  ground 
for  any  such  argument  on  the  part  of  the 
plaintiff.  All  the  wrong  had  been  on  his  part. 
He  refused  in  the  first  place  to  proceed  with 
the  contract  without  a  large  advance  in  price; 
and  then  made  default  in  point  of  time.  The 
most  that  he  can  ask  is,  that  the  original  con- 
tract shall  be  deemed  to  have  been  modified  in 
these  two  particulars — not  wholly  abandoned. 
To  go  further  would  be  the  height  of  injustice. 
Indeed,  the  court  below  did  not  put  the  case- 
upon  the  ground  that  the  contract  had  been  re- 
scinded, nor  did  the  counsel  for  the  plaintiff 
assume  that  position  on  the  argument  in  this 
court. 

What,  then,  is  this  case?  The  plaintiff  agreed 
to  deliver  a  large  quantity  of  timber,  for  which 
he  was  to  be  paid — except  the  part  which  he 
has  already  received — when  the  whole  quanti- 
ty should  be  delivered.  He  furnished  a  part 
of  the  timber,  and  then,  without  any  excuse 
or  apology  whatever,  stopped  short ;  and  now 
claims  to  recover  for  the  timber  actually  de- 
livered. The  mere  statement  of  the  case  fur- 
nishes *a  complete  answer  to  the  action.  [*636- 
Courts  have  no  dispensing  power  to  absolve 
men  from  their  legal  engagements,  nor  can 
they  make  contracts  for  them.  The  delivery  of 
the  timber  was  a  condition  precedent  to  the 
payment  of  the  price;  and  the  plaintiff  must 
first  perform  on  his  part  before  he  has  any 
ground  of  complaint  against  the  defendant. 
This  court  has  never  held  any  other  doctrine, 
I  shall  not  go  through  with  the  cases — it  will 
be  enough  to  refer  to  a  few  of  them.  M' Mil- 
Ian  v.  Vanderlip,  12  Johns.,  165;  Jennings  v. 
Camp,  13  Id. ,  94;  KetcJium  v.  Evertson,  Id. ,  359 ; 
Woods  v.  Edwards,  19  Id.,  205;  Champlin  v. 
Rowley,  13  Wend.,  258;  Sickles  v.  Pattison,  14 
Id.,  257. 

The  cases  cited  by  the  plaintiff's  counsel  will 
not  aid  him.  In  Linningdale  v.  Livingston,  10' 
Johns.,  36,  the  contract  had  been  partially  per- 
formed l>y  the  plaintiff  in  proper  time,  and' 
after  the  day  he  offered  to  complete  the  work, 
but  was  prevented  by  the  defendant.  The  court 
said  that  this  put  an  end  to  the  special  contract, 
and  the  plaintiff  might  recover  for  the  logs 
which  had  been  delivered,  under  the  general 
counts.  In  the  case  under  consideration,  the- 
plaintiff  has  never  offered  to  complete  the  per- 
formance of  his  contract,  nor  has  he  been  pre- 
vented from  doing  so  by  any  act  of  the  defend- 
ant. Raymond  v.  Bearnard,  12  Johns.,  274, 
turned  on  the  same  distinction.  The  plaintiff 
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offered  to  go  on  with  the  contract,  but  the  de- 
fendant refused,  on  the  ground  that  the  plaint- 
iff was  in  default.  The  court  held  that  there 
was  no  longer  any  subsisting  special  agreement 
between  the  parties,  and  the  plaintiff  might  re- 
cover back  the  money  paid,  under  the  common 
counts.  In  Dubois  v.  Can.  Co.,  4  Wend.,  285, 
the  plaintiff  had  been  prevented  from  perform- 
iner  the  work  in  time  by  the  act  of  the  defend- 
ants.and  ithad.in  fact,  been  performed,  though 
after  the  day.  It  was  also  said  that  the  special 
contract  had  been  rescinded  by  the  acts  of  the 
defendants.  But  in  this  case,  the  plaintiff  has 
neither  performed  on  his  part,  nor  is  there  any 
pretense  that  the  defendant  has  done  any  act  to 
to  put  an  end  to  the  special  agreement.  The  re- 
marks of  Sir  James  Mansfield,  Ch.  J.,  in  Cooke 
637*]  *v.  Munstone,  4  Bos.  &  P.,  351,  have 
been  cited  and  misapplied  a  hundred  times.  The 
decision  itself  proves  nothing  in  favor  of  this  ac- 
tion. The  plaintiff  had  paid  £2  5s. ,  as  earnest 
money  on  a  contract  by  which  the  defendant 
was  to  deliver  35  chaldrons  of  soil,  and  the  de- 
fendant had  wrongfully  refused  to  deliver  it. 
The  plaintiff  declared  on  the  special  agreement, 
and  added  the  money  counts.  Although  he 
clearly  had  a  right  of  action,  the  court  held 
that  he  could  not  recover  on  the  special  count, 
because  there  was  a  variance  between  it  and 
the  special  agreement;  and  that  he  could  not 
recover  back  the  money  paid  under  the  general 
counts,  because  the  special  agreement  was  still 
in  force.  With  great  respect,  I  think  the  last 
branch  of  the  decision  was  not  well  founded. 
The  defendant,  by  his  own  wrongful  act,  had 
put  it  in  the  power  of  the  plaintiff  to  sue  for  a 
breach  of  the  special  agreement,  or  to  waive 
that  right,  and  recover  back  the  money  paid.  It 
did  not  lie  with  the  defendant  to  object  that  the 
special  contract  was  still  in  force  after  he  had 
refused  to  perform  it.  It  is,  however,  unnec- 
essary to  decide  anything  on  that  point.  It  is 
enough  that  the  case  cannot  aid  the  plaintiff. 
The  only  case  which  favors  this  action  is  Ox- 
endale  v.  Wetherell,  9  B.  &  C.,  386,  and  it  has 
already  been  held  that  this  decision  is  not  in 
accordance  with  the  rule  as  settled  in  this  State. 
Chumplin  v.  Rowley,  13  Wend.,  258. 

Some  confusion  has  crept  into  the  cases  for 
the  want  of  proper  care  in  distinguishing  be- 
tween the  right  and  the  remedy — or  in  other 
words,  between  the  cause  of  action  and  the 
mode  of  enforcing  it.  These  are  distinct  con- 
siderations, and  yet  the  language  of  judges,  in 
relation  to  one  branch  of  the  subject,  has  fre- 
quently been  quoted  as  an  authority  concern- 
ing the  other.  Where  there  is  no  dispute  about 
the  right  of  action, there  may  still  be  a  question 
about  the  form  of  the  remedy.  One  general 
rule  in  relation  to  special  agreements  for  the 
performance  of  labor,  delivery  of  materials,  or 
the  like,is,that  so  long  as  the  contract  continues 
executory,  the  plaintiff  must  declare  specially; 
but  when  it  has  been  executed,  he  may  declare 
generally — using  only  the  appropriate  common 
counts.  This  he  may  do  although  the  special 
638*]  *agreement  was  in  writing.  When  the 
plaintiff  has  performed  on  his  part,  the  law 
raises  a  duty  on  the  part  of  the  defendant  to 
pay  the  stipulated  price  ;  and  the  plaintiff  may 
count  either  on  this  implied  assumpsit,  or  on 
the  original  executory  agreement.  If,  how- 
ever, time  was  to  be  given  the  defendant  for 
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payment,  the  general  indebitatus  count  will  not 
answer  until  the  credit  has  expired:  and  there 
may  be  cases  where  the  mode  of  payment  is 
such  that  the  common  counts  will  not  answer, 
although  the  plaintiff  has  performed  on  his 
part.  Many  of  the  rules  on  this  subject  are 
well  stated  in  Lawes,  Plead,  in  Assump.,  4-8. 
Where  the  case  is  such  that  the  plaintiff  might 
recover  on  the  general  count,  it  will  be  no  ob- 
jection that  the  declaration  also  contains  a 
count  on  a  special  agreement;  and  if  the  plaint- 
iff attempt  to  prove  the  special  agreement,  and 
fail  to  do  so,  it  will  not  prejudice  his  right  to 
recover  under  the  general  counts.  Payne  v. 
Bacomb,  Doug.,  651  ;  Tuttlev.  Mayo,  7  Johns., 
132;  Robertson  v.  Lynch,  18  Id.,  451.  These 
are  all  cases  where  the  plaintiff  has  performed 
the  agreement  on  his  part.  There  is  another 
class  of  cases,  where  there  has  been  a  part  per- 
formance of  a  special  contract,  which  is  then 
abandoned  by  the  mutual  consent  of  the  par- 
ties, or  is  rescinded  by  some  wrong  act  on  the 
part  of  the  defendant.  In  such  cases  the  plaint- 
iff may  resort  to  the  appropriate  common 
counts,  and  recover  for  his  labor,  materials, 
goods  furnished,  or  money  paid  under  the  spe- 
cial agreement.  But  where  the  special  con- 
tract is  still  subsisting,  and  no  act  has  been 
done  by  one  party  which  will  authorize  the 
other  to  consider  it  rescinded,  the  plaintiff  can- 
not resort  to  the  common  counts.  Clark  v. 
Smith,  14  Johns.,  326.  There  is  a  third  class 
of  cases,  where  the  plaintiff  may  resort  to  the 
common  counts,  notwithstanding  the  work  was 
done  under  a  special  agreement ;  as  where  the 
plaintiff  contracts  to  build  or  do  some  other 
work  for  another,  and  the  work,  though  actu- 
ally performed,  has  not  been  done  within  the 
stipulated  time,  or  there  has  been  some  other 
departure  from  the  terms  of  the  contract.  In 
such  cases,  although  the  plaintiff  cannot  re- 
cover on  the  contract,  he  may  sometimes  count 
on  a  quantum  meruit,  and  recover  the  value  of 
*the  work  and  materials  delivered  to  [*63J> 
the  defendant.  Jennings  v.  Camp,  13  Johns., 
94  ;  Jewell  v.  Schroeppel,  4  Cow.,  564  ;  2  Stark. 
Ev.,  97,  98  ;  Keek's  case,  Bull.  N.  P.,  139, 
which  is  there  cited,  falls  within  this  class  of 
cases,  and  within  the  rule  as  laid  down  by 
Buller.  The  work  had  been  done,  the  plaintiff 
had  built  the  house,  though  not  at  the  time 
and  in  the  particular  manner  specified  in  the 
contract. 

Whether  we  regard  this  as  a  question  of 
pleading  or  one  of  principle,  there  is  no  foun- 
dation for  the  present  action.  In  all  the  cases 
where  the  plaintiff  has  been  allowed  to  recover 
on  the  general  counts  for  labor  performed  or 
materials  furnished  under  a  special  contract, 
the  work  had  either  been  actually  executed, 
though  with  variations  as  to  time  or  manner, 
or  the  special  agreement  had  been  rescided — it 
was  no  longer  in  force.  As  a  question  of  prin- 
ciple, it  is  impossible  to  uphold  the  action. 
The  defendant  has  not  only  fully  performed 
the  agreement  on  his  part,  but  he  has  done 
much  more  than  could  have  been  required  of 
him.  He  has  consented  to  an  advance  in  price, 
and  enlarged  the  time  for  the  delivery  of  the 
timber.  Neither  before  nor  since  the  plaint- 
iff's default  has  he  either  done  or  said  any  thing 
to  prevent  the  plaintiff  from  completing  the 
execution  of  the  contract.  We  have  then  the 
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naked  case  of  a  man  violating  his  own  contract 
without  cause,  and  then  attempting  to  main- 
tain an  action  against  the  injured  party.  To 
allow  the  experiment  to  succeed,  would  be  both 
contrary  to  law  and  against  good  morals. 

The  following  dissenting  opinion  was  deliv- 
ered : 

By  Co  wen,  J.  It  is  clear  the  plaintiff  below 
would  have  had  no  right  to  recover  without 
strict  performance,  unless  there  had  been  a  de- 
parture from  the  contract  by  mutual  consent, 
express  or  implied.  13  Wend.,  258.  The  fact  is 
clear,  however,  that  the  contract  was  departed 
from  by  mutual  agreement;  and  yet  the  defend- 
.ant  below  contends  that  he  is  entirely  absolved 
from  payment.  He  waived  the  time,  he  waived 
the  price,  he  paid  money  after  the  time,  and 
finally  sent  in  his  account  with  the  balance, 
<34O*]  after  charging  *damages  for  non-per- 
formance ;  and  it  is  upon  his  own  data  that  the 
recorder  directed  a  recovery.  Virtually,  the 
defendant  said  :  "  I  will  no  longer  hold  you 
strictly  to  price  or  time  ;"  and  after  a  partial 
delivery  and  partial  payment,  by  making  out 
his  account,  he  says  with  equal  plainness:  "  I 
waive  a  full  performance."  If  he  did  not  mean 
to  pay  for  what  was  delivered,  he  should  have 
taken  his  ground  in  the  first  instance.  He 
might  have  sued  the  plaintiff  for  non-perform- 
ance ;  but  he  leads  him  on  under  a  new  ar- 
rangement, by  which  he  gets  a  good  portion  of 
the  timber.  He  might,  perhaps,  have  stopped 
when  time  was  departed  from.  Receiving  the 
timber  afterwards,  he  was  bound  either  to  re- 
turn it  or  pay  for  it. 

The  late  case  of  Champlin  v.  Rowley,  13 
Wend.,  258,  certainly  goes  far  enough  for  all 
necessary  purposes  of  protection  to  vendees. 
That  allows  a  man,  where  only  part  of  the 
goods  are  delivered  pursuant  to  the  contract, 
that  being  entire,  to  retain  whatever  shall  have 
come  to  his  hands  without  paying  anything. 
Former  cases  had  repeatedly  gone  as  far  in  re- 
spect to  labor,  and  several  English  cases,  even 
where  materials  had  been  found  and  applied  to 
improvements  on  real  estate.  In  the  two  lat- 
ter cases,  all  return  in  kind  would  be  imprac- 
ticable. But  wherever  it  was  otherwise,  as  in 
the  case  of  a  vendee  of  portable  articles,  he 
was  bound  to  return  them,  or  else  pay  on  a 
quantum  valebant,  though  the  vendor  failed  to 
perform.  Oxendale  v.  Wetherell,  9  Barn.  &  C., 
386.  This  case,  however,  stands  expressly  over- 
ruled in  Champlin  v.  Rowley,  and  it  strikes  me 
very  properly.  The  case  at  bar  might  have 
afforded,  in  its  original  shape,  an  illustration 
of  its  soundness.  The  vendee  is  in  the  course 
of  receiving  vendible  articles  in  the  line  of  his 
trade.  He  is  certainly  not  bound  to  keep  them 
on  hand,  to  ascertain  whether  the  vendor  will 
deal  honestly  or  falsely  with  him.  He  might 
have  said  to  the  plaintiff  :  "Fulfill  your  con- 
tract as  it  stood,  or  I  will  pay  you  nothing." 
That,  we  have  seen,  he  did  not  do  ;  and  no 
case,  in  this  or  any  other  court,  has  gone  so 
far  as  to  require  the  plaintiff  to  do  what  the 
defendant  has  himself  waived. On  the  contrary, 
641*]  there  are  a  multitude  *of  decisions  in 
this  court,  both  in  respect  to  special  contracts 
sealed  and  simple,  making  the  deviation  by 
mutual  consent  the  foundation  of  an  action  of 
general  indebilatus  assumpsit.  Where  a  party 
will  direct  the  vendor  to  go  on,  still  receiving 
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the  goods  after  the  time,  or  without  regard  to 
the  quantity,  quality  or  price  originally  stipu- 
lated, such  circumstance  forms  a  new  contract 
implied  by  the  law,  from  the  equity  of  the  case. 
This  is  not  doing  so  much  as  a  court  of  equity 
does  every  day,  in  respect  to  bargains  concern- 
ing real  estate.  That  court  disregards  time  and 
all  other  circumstances  of  inconsiderable  mo- 
ment, in  favor  of  a  party  who  has  even  of  his 
own  head  departed  from  the  terms  of  the  con- 
dition. It  does  so  by  substituting  a  compen- 
sation for  strict  fulfillment.  It  was  the  extreme 
rigor  of  a  court  of  law,  which  drove  chancery 
to  the  supposed  necessity  of  relief  against  vari- 
ous forfeitures  and  penalties  arising  from  want 
of  strict  punctuality.  The  courts  of  law  could 
not  relieve  in  respect  to  lands,  whether  the  de- 
parture from  the  contract  were  with  or  with- 
out mutual  consent,  because  of  the  Statute  of 
Frauds.  Everything  out  of  the  writing  was 
void,  as  resting  in  parol.  Of  course,  such  mat- 
ters fell  to  the  Court  of  Chancery.  But  the 
courts  of  law  stood  clear  of  the  statute  in  re- 
spect to  goods  and  chattels  ;  and  the  English 
courts  thought  they  were  authorized,  in  all 
cases  of  delivery  of  goods,  to  depart  from  the 
exact  terms  of  the  contract  in  case  of  a  part 
performance.  They  did  something  like  what 
chancery  does  of  real  estate;  allowed  pay  for 
the  goods  delivered  and  retained,  deducting 
the  damages  for  the  want  of  entire  perform- 
ance. This  was  equalising  the  rights  of  the 
parties  on  equitable  principles.  It~was  taking 
what  they  considered  the  substance  of  the  con- 
tract, instead  of  its  form.  It  was  doing  the 
same  that  all  courts  of  law  now  do  in  suits  on 
penal  bonds.  Some  courts  of  law  have  deemed 
it  their  duty,  within  these  principles,  to  make 
an  apportionment  in  all  cases  whether  of  labor 
or  goods  sold,  or  materials  found,  allowing  a 
compensation  for  benefit  received,  though  the 
laborer  or  vendor  may  have  willfully  disregard- 
ed the  special  contract.  Britton  v.  Turner,  6 
N.  *H.,  481,  and  cases  cited;  WadMgh  [*642 
v. Button,  Id.,  15.  We  have  adhered  with  greater 
exactness  to  the  condition,  though  this  court 
certainly  felt  itself  staggered  as  to  mere  time, 
in  Raymond  v.  Bernard,  12  Johns.,  274.  We 
impose  the  penalty  in  order  to  enforce  the  exer- 
cise of  good  faith.  We  hold  what  was  so  re- 
pulsive to  Ld.  Tenterden's  ideas  of  justice,  in 
Oxendale  v.  Wetherell,  that,  if  a  man  agree  to 
deliver  250  bushels  of  wheat  by  a  certain  day, 
and  fall  short  but  one  bushel,  the  vendee  gets 
the  249  for  nothing.  Such  is,  undoubtedly,  the 
spirit  of  our  cases.as  was  shown  conclusively  by 
Mr.  J.  Nelson,  in  Champlin  v.  Rowley.  This 
stern  ground  was  first  taken  by  Mr.  J.  Spen- 
cer, in  M'Millan  v.  Vanderlip,  12  Johns. ,  165, 
in  commenting  on  Waddington  v.  Oliver,  5  Bos. 
&  P.,  61.  Whether  a  Court  of  Chancery  may 
not  finally  feel  itself  driven  to  interfere  in  some 
of  these  apparently  hard  cases,  we  need  not  in- 
quire, nor  with  how  much  propriety.  Mans- 
field, Ch.  J.,  in  Wilde  v.  Fort,  4  Taunt.,  341, 
complained  that  the  indulgence  allowed  by 
that  court  in  respect  to  real  contracts  had 
resulted  in  dreadful  laxity  among  the  parties; 
while  on  the  other  hand,  Britton  v.  Turner, 
deemed  our  rule  enforcing  personal  contracts 
so  very  severe  as  to  disregard  it,  even  in  re- 
spect to  contracts  for  hiring  by  the  year. 
Wadleigh  v.  Sutton  is  to  the  same  point.  And 
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see  Bream  v.  Marsh,  4  Leigh,  21.  All  I  mean 
lo  contend  for  is,  that  neither  policy  nor  au- 
thority will  warrant  us  in  going  further  than 
we  have  done.  As  to  authority,  there  are  sev- 
eral cases,  from  Jewell  v  Schroeppel,  4  Cow., 
564,  to  Dubois  v.  Can.  Co.,  4  Wend.,  285,  in- 
clusive, which,  as  I  understand  them,  will  sus- 
tain the  judgment  now  in  question. 

In  the  case  at  bar,  we  not  only  have  an 
abundance  in  the  acts  of  the  parties  pending 
the  contract,  from  which  to  imply  that  they 
had  changed  it;  but,  as  I  said  before,  the  de- 
fendant himself  finally  made  out  an  account 
current,  presenting  those  very  principles  of 
equitable  adjustment  on  which  the  court  be- 
low proceeded.  It  does  not  detract  materially 
from  the  force  of  this  evidence  that  the  defend- 
ant intended  it  as  a  measure  of  compromise, 
<$4r3*]  *and  told  the  witness  that  the  agree- 
ment was  conditional.  The  evidence  was  com- 
petent. We  know  what  the  agreement  was  ; 
and  items  are  always  evidence,  even  though 
the  account  be  made  out  with  the  express  view 
to  settle  a  controversy.  That  kind  of  evidence 
is  never  withheld  as  an  effort  to  buy  peace, 
unless  it  relate  to  the  offer  of  a  round  sum 
avowedly  or  impliedly  for  the  sake  of  peace. 
All  this  I  take  to  be  well  settled.  It  is  obvious, 
in  the  first  place,  that  the  cautionary  declara- 
tion, insisting  on  former  conditions,  can  have 
no  controlling  effect  within  the  rule  that  a  dec- 
laration shall  be  taken  together.  That  part  of 
a  conversation  which  goes  in  favor  of  a  party 
is  received  only  as  explanatory  of  the  act,  or 
the  part  of  the  confession  which  makes  against 
him,  and  a  jury  are  never  bound  to  believe  the 
exculpatory  portion  in  the  face  of  other  cir- 
cumstances; they  may  reject  it,  and  rely  on 
that  alone  which  inculpates.  Ives  v.  Bartholo- 
'  mew,  9  Conn.,  309;  Bk.  v.  Barrington,  2  Pa., 
27;  Newman  v.  Bradley,  1  Dall.,  240;  Quick  v. 
Johnson,  6  Mart.  (N.  8.),  532,  533;  Respublica 
v.M'Carty,  2  Dall.,  86;  Bex  v.  Clewes,  4  Carr.  & 
P.,  221;  Rex  v.  Sleptoe,  4  Id.,  397.  One  word 
more  in  regard  to  the  account  being  a  com- 
munication, with  a  view  to  compromise.  Al- 
most every  old  account  drawn  from  a  book 
partakes  of  the  same  intent;  but  it  is  not  the 
less  evidence  for  that  reason.  I  know  some 
cases  have  gone  very  far  to  shut  out  everything 
connected  with  a  proposition  to  compromise. 
Such  was  the  case  of  Williams  v.  Thorp,  8 
Cow.  201,  and  one  of  the  Nisi  Prius  cases  upon 
which  it  proceeded.  These  cases  must  certain- 
ly be  taken  with  great  qualifications.  The  gen- 
eral rule  as  settled  by  our  highest  judicial  au- 
thority is  that  the  admission  of  any  fact  in  the 
course  of  a  treaty  for  compromise  is  competent 
and  credible.  In  Murray  v.  Cosier,  20  Johns., 
576,  a  bill  was  filed  to  recover  a  share  in  the 
proceeds  of  goods.  The  defendants  answered 
that  they  had,  in  order  to  avoid  litigation,  of- 
fered to  pay  their  share  without  interest,  but 
reserved  the  right  to  plead  the  Statute  of  Lim- 
itations if  the  offer  was  refused.  This  was  hold- 
<J44*]  en  to  be  an  admission  of  the  *fact  of 
indebtedness,  and  as  such,  available  against 
them;  yet  the  admission  was  made  pending  the 
suit,  and  in  the  course  of  an  attempt  to  com- 
promise. The  admission  was  treated  as  so  full 
and  distinct  that  it  removed  the  bar  of  the  Stat- 
ute of  Limitations.  So  where  a  defendant  re- 
quested a  witness  to  go  and  compromise  an  ac- 
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tion  for  a  breach  of  marriage  promise,  which 
he  told  the  witness  he  had  made.  Thompson, 
Ch.  J.,  received  the  evidence,  and  remarked 
that  there  was  the  admission  of  a  fact,  inde- 
pendent of  the  compromise.  Mount  v.  Bogert, 
Anth.  N.  P.,  190.  An  admission  of  a  fact,  ac- 
cording to  almost  all  the  English  cases,  al- 
though made  in  the  course  of  a  treaty  of  com- 
promise, is  evidence  against  the  party.  It  is 
the  mere  proposition  not  accepted,  to  do  an  act 
by  way  of  settlement,  which  is  excluded.  Such 
is  the  distinction  laid  down  in  the  English 
books  of  evidence  without  exception,  and  such 
is  a  fair  deduction  from  the  English  cases.  The 
proposition  usually  put  as  an  instance  is  an  of- 
fer to  pay  a  round  sum  in  the  negotiation  of 
compromise;  but  if  the  subject  of  dispute  be  a 
bill  of  exchange  for  example,  and  the  party  ad- 
mit his  acceptance,  though  in  the  course  of  the 
same  treaty,  that  is  evidence.  1  Phil.  Ev.,  108, 
9,  7th  ed.;  3  Esp.  N.  P.,  113.  The  same  dis- 
tinction was  expressly  held  in  Hyde  v.  Stone,  7 
Wend.,  354.  The  distinction  put  by  Hosmer, 
Ch.  J.,  in  Hartford  Bridge  Co.  v.  Granger,  4 
Conn.,  142,  is  between  an  offer  as  of  £10  to 
settle,  and  the  admission  of  an  item  in  an  ac- 
count. The  case  itself  was  an  admission  that 
the  bridge  was  not  well  made,  and  it  was  re- 
ceived, though  made  in  the  course  of  a  fruitless 
attempt  to  compromise.  The  same  distinction 
is  well  illustrated  in  Marsh  v.  Gold,  2  Pick., 
285,  290.  In  Delogny  v.  Rentoul  2  Mart.  (La.), 
175,  the  rule  was  put  by  Livingston,  counsel, 
and  adopted  by  the  court  in  these  words: 
"  Proposals  made  while  a  compromise  is  on  the 
carpet,  do  not  bind;  but  conversations  in  which 
a  fact  is  disclosed,  may  be  admitted  to  prove 
it."  Attempting  to  compromise  a  erim.  con.  suit, 
the  defendant  admitted  to  the  plaintiff  that  he 
had  been  guilty,  and  offered  to  take  and  bring 
up  one  of  the  plaintiff's  children:  held  admissi- 
ble. Sanborn  v.  Neilson,  *4  N.  H.,  501,  [*645 
508,  509.  The  books  are  full  of  the  like  cases. 
See  Hamblett  v.  Hamblett,  6  Id.,  333,  342,  343, 
and  cases  cited  at  the  last  page. 

In  the  case  before  us,  the  account  was  drawn 
out,  as  we  have  seen,  crediting  all  the  timber 
delivered  and  received,  not  at  prices  under  the 
first  contract,  but  the  new  one.  In  truth,  the 
account  is  a  solemn  and  deliberate  admission 
of  everything  on  the  credit  side.  The  only 
qualification  is  a  debit  for  damages  which  were 
unliquidated  and,  therefore,  open  to  negotia- 
tion. The  paper  was  in  other  respects  equiv- 
alent to  a  balance  struck  on  the  part  of  the  de- 
fendant. It  was  saying:  "  I  owe  the  plaintiff 
for  so  much  lumber  at  such  a  price,"  and  the 
admission  stood  fortified  by  the  whole  course 
of  the  transaction. 

My  opinion  is,  that  the  judgment  below 
should  be  affirmed. 

The  Chief  Justice,  however,  concurring 
in  the  opinion  delivered  by  Mr.  J.  Bronson, 
that  the  judgment  of  the  Mayor's  Court  ought 
to  be  reversed,  it  was  accordingly  reversed,  and 
a  venire  de  novo  awarded. 

Explained  and  distinguished— 81  N.  Y.,  346  (37  Am. 
Rep.,  506). 

Cited  in— 19  Wend.,  205 ;  24  Wend.,  63 ;  3  Denio,  59: 
5  Denio,  408 ;  9  N.  Y .,  96 ;  17  N.  Y.,  230  ;  20  N.  Y.,  428: 
52  N.  Y.,  555:  14  Barb.,  176;  66  Barb.,  595 :  6  Bos.,  566; 
10  Bos.,  129;  3  Rob.,  183:  35  Super..  222;  3  E.  D.  S., 
656 ;  1  Daly,  201 ;  17  Minn..  438  ;  34  N.  J.  L.,  465. 
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646*]      *GOUGH  AND  HERRING 

v. 
ST.  JOHN. 

Action  for  Fraudulent  Representations  —  Evi- 
dence of  Good  Character  of  Defendant  In- 
admissible— Admissions — Jury. 

Evidence  of  the  good  character  of  the  defendant, 
for  honesty  and  fairness  in  business  transactions,  is 
not  admissible,  in  defense,  in  an  action  on  the  case, 
for  a  fraudulent  representation.  The  case  of  Ruan 
v.  Perry,  3  Cai.,  120,  overruled.(a) 

Where,  in  such  action,  a  defendant  is  charged  with 
a  false  representation, or  with  a  suppression  of  facts, 
in  reference  to  the  solvency  of  a  third  person,  the 
belief  of  the  defendant  in  the  solvency  of  such  per- 
son is  no  bar^  to  a  recovery,  unless  the  jury  find 
that  there  were  at  least  apparent  good  grounds  for 
belief.  Per  Cowen,  J. 

Prima  facie  and  inculpatory  admission  must  be 
viewed  in  connection  with  matter  in  exculpation, 
which  comes  out  in  the  same  conversation,  and  the 
latter  is  entitled  to  equal  weight  with  the  former ; 
bnt  the  jury  are  not  bound  tQ  credit  the  latter,  if 
there  be  circumstances,  or  other  proof  in  the  case  to 
repel  it ;  they  may  then  divide  the  confession,  tak- 
ing what  operates  against  the  party  making  the  ad- 
mission.and  rejecting  that  which  makes  in  his  favor. 
Per  Cowen,  J. 

Citations— 11  Wend.,  386 ;  14  Wend.,  130,  131 ;  3 
Maule  &  S.,  15 ;  8  Bing.,  33 ;  3  Barn.  &  Ad.,  114 :  6 
Bing.,  396 ;  7  Bing.,  105 :  3  Johns.,  282 ;  6  Johns.,  181, 
184;  7  Wend.,  14;  1  McCord,  449;  6  Mart.  (La.),  532, 
533 :  1  Ball.,  240, 382 ;  2  Hayw.,  45 ;  1  Dev.,  133, 134 ;  2 
R.  Const.  Ct.  S.  C.,  314;  2  Pa.,  27,  35,  42-44  ;  9  Com., 
309 ;  2  Ball.,  86 ;  4  Carr.  &  P.,  221,  397 ;  3  Cai.,  120 ;  2 
Bos.  &  P.,  532,  note  a;  6  Cow.,  673.  675,  676 ;  10  Serg. 
&  R.,  55 ;  5  Serg.  &  R.,  352 ;  Kirby,  60,  62 ;  3  Bibb,  195, 
196 ;  7  Conn.,  116, 118, 119 ;  6  Greenl.,  14, 18. 

rPHIS  was  an  action  on  the  case,  tried  at  the 
J-  Albany  Circuit  in  Apr.,  1835,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  a  false  representa- 
tion as  to  the  solvency  of  one  Daniel  Simmons, 
whose  financial  agent  the  defendant  was  in 
raising  money  and  taking  up  his  business  pa- 
per. July  17,  1833,  the  plaintiffs  held  two 
checks,  drawn  by  the  defendant  on  a  bank  in 
Albany,  amounting  together  to  $650,  which 
were  indorsed  by  one  Artcher  and  fell  due 
that  day.  In  the  morning  of  that  day,  the 
647*]  *defendant  wrote  a  letter  to  the  plaint- 
iffs in  these  words:  "Messrs.  Go  ugh  &  Herring 

(a)  All  the  judges  concurred  in  condemning  the 
admission  of  the  evidence  of  character ;  but  two  of 
them  differed  in  respect  to  the  proof  of  intent— Mr. 
J.  Cowen  being  of  opinion,  that  where  the  false  af- 
firmation is  proved,  or  a  wilful  and  intentional  sup- 
pression of  facts  shown  in  a  matter  relating  to  busi- 
ness transactions,  and  property  is  parted  with  in 
consequence  thereof,  and  damage  ensues,  that  the 
fraudulent  intent  follows  as  a  necessary  inference, 
and  if,  under  such  circumstances,  a  jury  find  for  the 
defendant,  a  new  trial  ought  to  be  granted  ;  where- 
as Mr.  J.  Bronson  holds,  that  though  such  facts 
furnish  sufficient  evidence  of  a  fraudulent  intent, 
still  it  is  but  evidence,  and  must,  with  appropriate 
instructions,  be  submitted  to  the  jury,  to  draw  the 
proper  conclusion.  However  strong  (he  says)  the 
evidence  may  be,  the  intent  must  be  found  by  the 
jury  ;  it  is  not  an  unmixed  question  of  law  belong- 
ing exclusively  to  the  court. 

NOTE.— Evidence  of  good  character  of  parties— Ad- 
missibility  of,  in  civil  cases.  In  connection  with  the 
above  case  of  Gough  v.St.  John,  see  Fowler  v.  Aetna 
Ins.  Co.,  6  Cow.,  673 ;  Ruan  v.  Perry,  3  Cai.,  120 ; 
Townsend  v.  Graves,  3  Paige,  455 ;  Pratt  v.  Andrews, 
4  N.  Y.,  493 ;  Harrison  v.  Russell,  1  Wils.  Super.  Ct., 
392;  Porter  v.  Seller,  23  Pa.  St..  424:  Anderson  v. 
Long,  10  Serg.  &  R,,  55 ;  1  Greenl.  Ev.,  sec.  54.  dis- 
cussing the  above  case  of  Gough  v.  St.  John  and 
Ruan  v.  Perry. 
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will  please  send  me  my  two  indorsed  checks 
for  the  one  inclosed.  I  was  not  in  the  office 
yesterday,  but  Mr.  Simmons  wishes  me  to  say 
to  you,  his  check  will  be  made  good  before  two 
o'clock.  Yours,  &c.,  H.  St.  John,  for  D.  Sim- 
mons/' In  which  was  inclosed  a  check  for 
$650,  dated  on  the  same  day,  signed  "Daniel 
Simmons,  per  H.  St.  John."  Upon  receiving 
which  the  plaintiffs  gave  up  the  two  indorsed 
checks,  which  were  delivered  by  the  defendant 
to  the  indorser.  The  check  for  $650  was  pro- 
tested. The  plaintiffs  produced  testimony  to 
show  that  at  the  time  of  writing  the  letter,  and 
for  several  days  previous  thereto,  the  defendant 
knew  that  Simmons  was  in  failing  circum- 
stances. Part  of  the  testimony  thus  produced 
consisted  of  declarations  of  the  defendant,  ac- 
companied with  exculpatory  asservations,  that 
at  the  time  he  obtained  the  two  indorsed  checks 
he  supposed  that  Simmons  would  make  his  ac- 
count good  at  the  bank  before  2  o'clock,  as  he 
had  given  him  assurances  to  that  effect.  The 
plaintiffs  also  rjroved,  that  July  10,  7  days  pre- 
vious to  the  writing  of  the  letter,  the  defendant 
himself,  as  the  authorized  agent  of  Simmons,  as 
he  alleged  in  the  instrument,  assigned  property 
to  a  large  amount,  belonging  to  Simmons,  for 
his  own  indemnity  against  responsibilities  as- 
sumed for  Simmons.  On  the  part  of  the  defend- 
ant, Simmons  was  examined  as  a  witness,  who 
proved  that  he  had  given  the  assurances  that 
he  would  made  good  his  account,  and  testified 
also  as  to  the  defendant's  ignorance  of  his  pe- 
cuniary embarrassments.  Witnesses  were  also 
examined,  who  testified  that  the  defendant  sus- 
tained a  good  character  for  honesty  and  fair- 
ness in  dealing.  This  latter  evidence  was  ob- 
jected to  by  the  plaintiffs  as  inadmissible,  but 
the  objection  was  overruled  by  the  judge,  who^ 
charged  the  jury  that  it  was  not  sufficient  to 
render  the  defendant  liable  to  prove  a  false  af- 
firmation or  a  concealment  of  facts,  by  reason 
of  which  the  plaintiffs  were  induced  to  part 
with  the  indorsed  checks,  but  that  the  plaintiffs 
must  go  further  and  prove  that  the  defendant 
made  a  false  affirmation  or  concealed  the  facts 
with  a  fraudulent  intent  to  injure  the  plaint- 
iffs; and  he  *further  instructed  the  [*648 
jury,  that  if  they  believed  that  the  defendant 
supposed  and  believed,  at  the  time  he  wrote  the 
letter  to  the  plaintiffs  and  obtained  possession 
of  the  indorsed  checks,  that  Simmons  would 
make  the  $650  check  good,  before  2  o'clock  of 
the  day  on  which  it  was  given,  they  ought  to 
find  for  the  defendant.  The  jury  found  a  ver- 
dict for  the  defendant.  The  plaintiffs  move 
for  a  new  trial. 

Mr.  S.  Stevens,  for  the  plaintiffs. 

Mr.  A.  Taber,  for  the  defendant. 

The  following  opinions  were  delivered: 

By  Cowen,  J.  A  motion  is  made  to  set 
aside  the  verdict  and  for  a  new  trial,  on  the 
grounds  of  error  in  the  charge,  and  that  the 
evidence  of  general  character  was  inadmissi- 
ble, I  feel  clear  that  the  plaintiffs  should  suc- 
ceed on  both  grounds.  I  think  that  the  proof  of 
either  a  false  affirmation,  if  the  word  "false" 
implies  a  scienter,  as  I  understand  it  does,  or  of 
a  concealment  of  facts  by  the  defendant,  if  it 
be  willful  and  intentional,  is  enough;  and 
coupling  these  with  the  purpose  of  obtaining 
the  checks  and  the  consequential  loss,  the 
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fraudulent  intent  follows  as  a  necessary  infer- 
ence, as  much  so  as  an  inference  of  malice  fol- 
lows the  uttering  of  slanderous  words.  A  man 
shall  always  be  held  to  intend  the  natural  con- 
sequence of  his  wrongful  act.  I  think,  there- 
fore, the  jury  should  be  instructed,  in  cases  of 
this  kind,  that  on  finding  the  affirmation  or 
suppression,  and  that  it  was  practiced  with 
knowledge  of  its  falsehood,  and  with  a  view  to 
obtain  money  or  property,  which  is  according- 
ly obtained,  and  that  all  this  is  followed  by 
damage,  it  becomes  their  duty  to  affix  the 
fraudulent  intent  averred  in  the  declaration, 
without  any  further  proof.  Should  they  find 
these  facts  specially,  the  court  would  be  au- 
thorized to  render  judgment  for  the  plaintiff 
as  a  conclusion  of  law;  and  this  court  should 
grant  a  new  trial  were  the  jury,  notwithstand- 
ing these  facts,  to  find  for  the  defendant. 
<549*]  *It  is  supposed  that,  in -respect  to  the 
proof  of  intent,  the  learned  judge  is  borne  out 
by  the  case  of  Addington  v.  Atten,  11  Wend., 
386.  But  the  point  of  intent  was  there  purely 
a  question  of  pleading,  and  the  utmost  which 
the  case  does  decide  is  that  it  must  be  averred 
in  the  declaration.  See  14  Wend.,  130,  131. 

For  myself  I  have  yet  to  learn  that  our 
standard  of  legal  morality  is  so  low  that  a  man 
may  utter  a  falsehood  with  the  view  to  influ- 
ence another  in  a  matter  of  interest,  which 
falsehood  shall  prove  pernicious,  and  yet  the 
law  withhold  redress,  because  independent 
proof  is  not  given,  that  the  speaker  intended  to 
work  the  consequence  which  follows.  This  I 
understand  to  be  the  import  of  the  charge.  The 
party  may  hope  and  may  pray  if  he  pleases 
that  the  result  shall  be  innocent.  It  would  only 
add  impiety  to  falsehood.  He  has  been  guilty 
of  a  wrong.  The  poisoned  arrow  was  aimed 
by  him,  and  sped  from  his  hand;  and  he  must 
answer  for  the  effect. 

"It  is,"  said  Ld.  Ellenborough,  in  Hex  v. 
Dixon,  3  Maule  &  S.,  15,  "an  universal  princi- 
ple, that  when  a  man  is  charged  with  doing  an 
act,  of  which  the  probable  consequence  may 
be  highly  injurious,  the  intention  is  an  infer- 
ence of  law  resulting  from  the  doing  the  act." 
And  this  principle  has  been  repeatedly  applied 
to  false  representations  as  to  the  credit  of  third 
persons.  It  was  so  applied  in  Corbett  v.  Brown, 
8  Bing. ,  33,  by  the  English  C.  P.  There  the 
words  being  literally  true,  though  substantial- 
ly false,  the  jury  found  for  the  defendant.  The 
court  ordered  a  new  trial,  Alderson,  /.,  say- 
ing: "The  question  is  whether,  from  the  state- 
ment being  false  within  the  defendant's  knowl- 
edge, the  court  must  not  infer  fraud."  The 
case,  too,  was  the  mere  suppression  of  a  mate- 
rial fact  in  a  letter. 

The  doctrine  of  that  case  was  fully  concurred 
in  and  sustained  by  the  K.  B.  in  the  late 
case  of  Polhill  v.  Walter,  3  Barn.  &  A.,  114. 
Ld.  Tenterden,  Ch.  J.,  who  delivered  the  opin- 
ion of  the  court,  cites  Foster  v.  Charles,  6  Bing. , 
396;  7  Id.,  105,  with  Corbett  v.  Brown,  as  sus- 
65O*J  taining  *the  following  doctrine,  in 
which  he  concurs:  "In  order  to  maintain  this 
species  of  action,  it  is  not  necessary  to  prove 
that  the  false  representation  was  made  from  a 
corrupt  motive  of  gain  to  the  defendant,  or  a 
wicked  motive  of  injury  to  the  plaintiff.  It  is 
enough  if  a  representation  is  made  which  the 
party  making  it  knows  to  be  untrue,  and 
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which  is  intended  by  him,  or  which  from  the 
mode  in  which  it  is  made  is  calculated  to  in- 
duce another  to  act  on  the  faith  of  it,  in  such 
a  way  as  that  he  may  incur  damage,  and  that 
damage  is  actually  incurred.  A  willful  false- 
hood of  such  a  nature  is,  iu  the  legal  sense  of 
the  word,  a  fraud."  In  Foster  v.  Charles,  7 
Bing.,  105,  Tindal,  Ch.  J.,  says:  "It  is  fraud 
in  law,  if  a  party  makes  representations  which 
he  knows  to  be  false,  and  injury  ensues,  al- 
though the  motive,  etc.,  may  not  have  been 
bad.  The  person  who  makes  such  representa- 
tions is  responsible  for  the  consequences."  In 
the  same  case,  6  Bing.,  396,  the  same  learr.ed 
judge  said:  "What  has  been  advanced  on  be- 
half of  the  defendant  as  the  legal  ground  of 
this  action,  is  not  warranted  by  any  of  the  de- 
cisions. It  has  been  urged,  that  it  is  not  suffi- 
cient to  show  that  a  representation  on  which  a 
plaintiff  has  acted  was  false  within  the  knowl- 
edge of  the  defendant,  and  that  damage  has 
ensued  to  the  plaintiff;  but  that  the  plaintiff 
must  also  show  the  motive  which  actuated  the 
defendant.  I  am  not  aware  of  any  authority 
for  such  a  position;  nor  can  it  be  material 
what  the  motive  was.  The  law  will  infer  an 
improper  motive,  if  what  the  defendant  says  is 
false  within  his  own  knowledge,  and  is  the 
occasion  of  damages  to  the  plaintiff."  The 
learned  judges  of  the  two  courts  in  all  these 
cases  concurred  in  these  views,  as  I  have  put 
them,  upon  their  various  forms  of  expression. 
The  cases  are  indeed  all  one  way.  They  main- 
tain a  pure  and  lofty  tone  of  morals,  from 
which,  I  trust,  our  law  will  never  be  found  to 
depart.  It  will  never  gravely  say  to  a  jury: 
"Though  you  find  willful  falsehood  and  injury 
in  dealing,  yet  you  have  a  discretion  to  say 
whether  there  was  an  intent  to  defraud." 

Doubtless  many  cases  may  be  put,  where  no 
legal  consequence  would  follow.  It  can  never 
be  imputed  where  the  conversation  is  general 
or  casual,  or  having  no  reference  *to  [*651 
pecuniary  dealing.  Such  things  are  matter  of 
imperfect  obligation,  and  belong  to  the  moral 
code  upon  which  a  man  may  judge  for  himself. 
The  civil  law  cannot,  in  questions  of  this  sort, 
go  beyond  the  rule  of  property.  A  statement 
having  no  reference  to  commerce  in  the  mind 
of  the  speaker,  though  it  may  be  false,  and  in 
fact  result  in  a  loss  by  the  hearer,  is  called  by 
some  of  the  cases  a  mere  naked  lie,  which  will 
not  form  the  ground  of  an  action. 

With  deference,  I  also  think  the  learned 
judge  erred  in  telling  the  jury  that  if  the  de- 
fendant believed  Simmons  would  make  good 
his  check  at  2  o'clock,  they  should  find  against 
the  plaintiffs.  Under  certain  qualifications, 
the  case  might  certainly  have  been  so  put  to 
the  jury.  That  would  be  so  if  the  defendant 
had  been  ignorant  of  Simmons' failing  circum- 
stances, or  had  good  ground  for  belief.  But 
certainly,  belief  cannot  be  set  up  against  all 
rational  evidence.  See  the  opinion  of  the  Chief 
Justice  in  Polhill  v.  Walter.  The  man  was  in- 
solvent, and  that  known  to  the  defendant.  At 
least,  the  jury  had  a  right  so  to  find.  Suppos- 
ing this,  it  became  a  material  and  obvious  in- 
gredient in  the  information  by  which  the  check 
holder  would  have  been  governed  in  his  con- 
duct ;  and  he  was  entitled  to  information  of 
that  fact.  Per  Van  Ness,  J. ,  in  Ward  v.  Center, 
3  Johns.,  282  ;  per  Kent,  J.,  in  conclusion,  in 
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Upton  v.  Vail,  6  Johns.,  181, 184,and  the  charge 
in  Allen  v.  Addington,  7  Wend.,  14.  The  sim- 
ple truth  would  have  been:  "I  believe  Sim- 
mons will  provide  for  his  new  check  by  2 
o'clock  ;  but  he  is  in  failing  circumstances." 
That  would  have  been  the  whole  truth.  A 
man  giving  information  to  another  in  a  matter 
of  property,  is  not  permitted  by  the  law  to  set 
up  an  arbitrary  standard  of  judgment  or  belief. 
He  may  be  an  enthusiast,  or  visionary  in  the 
morality  of  business.  He  may  indulge  an  over- 
strained credulity  ;  but  he  must  not  practice 
this  upon  others.  He  knows  his  friend  to  be 
in  doubtful  circumstances,  oppressed  by  his 
debts,  and  under  every  temptation  to  commit 
frauds,  and  every  liability,  however  honest,  to 
be  arrested  in  his  payments  and  harassed  with 
conflicting  claims.  But  the  pretense  of  belief 
on  the  side  of  this  defendant  is  less  plausible 
when  we  look  to  the  assignment  of  July  10.  If 
652*]  *being,  as  the  defendant  was,  an  hon- 
orary creditor,  he  could  not  trust  to  the  con- 
science of  his  principal,  it  detracts  much  from 
the  evidence  of  his  sincerity  ;  for  it  is  not  pre- 
tended that  Simmons  at  all  improved  in  his 
condition  after  that  day. 

It  is  said  the  defendant's  statements  to  Eddy 
must  be  taken  together.  Prima  facie  an  incul 
patory  admission  must  be  viewed  in  connec- 
tion with  matter  in  exculpation,  which  comes 
out  in  the  same  conversation,  and  the  latter  is 
entitled  to  equal  weight  with  the  former.  But 
the  jury  are  never  bound  to  credit  the  latter.if 
there  be  circumstances  or  other  proof  in  the 
case  to  repel  it.  They  may  then  divide  the  con- 
fession, taking  what  goes  against,  and  reject- 
ing that  which  favors  the  accused.  This  has 
'been  held  in  a  great  many  cases.  It  will  be  suf- 
ficient to  cite  a  few.  Smith  v.  Hunt,  1  M'Cord, 
449;  Q,uickv.  Johnson,  6  Mart.  (La.),  N.  S., 
532,  533  ;  Newman  v.  Bradley,  1  Ball.,  240  ; 
Farrel  v.  M'Clea,  Id.,  382  ;  Barnes  v.  Kelley,  2 
Hayw.,  45  ;  Turner  v.  Child,  1  Dev.,  133,  134; 
Arthurs.  Wells,  2  R.  Const.  Ct.  S.  C.,  314;  Bk. 
v.  Barrington,  2  Pa.,  27,  35,  42-44.  fees  v. 
Bartholomew,  9  Conn.,  309.  It  is  held  even  in 
criminal  cases.  See  the  close  of  the  charge  of 
M'Kean,  Oh.  J.,  in  Respublica  v.  M'Carty,  2 
Dall.  ,86 — a  case  of  treason.  The  prisoner  said  he 
was  present  at  a  murder.but  took  no  part  in  it. 
The  j  ury  may  believe  one  part  and  disbelieve  an- 
other ;  but  there  ought  to  be  some  evidence  to 
show  the  prisoner  did  more  than  he  admitted. 
Rexv.  Cfe«jes,4Carr.&P.,221.  Ontrialfor  steal- 
ing a  ram,  the  carcass  was  traced  to  the  prisoner's 
house,  and  found  concealed  in  his  bed.  The 
prosecution  proved  he  said  that  his  brother  had 
brought  the  carcass.  Parke,  J.,  told  the  jury 
they  were  not  bound  to  take  the  exculpatory 
part  of  the  confession  as  true,  merely  because 
it  was  given  in  evidence;  but  should  say, look- 
ing at  the  whole  case,  whether  they  thought 
the  prisoner's  statement  consistent  with  the 
other  evidence.  Rex  v.  Steptoe,  4  Carr.  &  P. , 
397.  What  the  defendant  in  this  case  had  said 
and  done,  before  his  exculpatory  remarks  to 
653*1  Eddy,  might  certainly  *have  been  con- 
sidered by  the  jury  as  incompatible  with  the 
allegation  of  innocence.  True,  after  all,  the 
defendant  might  have  been  that  over  credulous 
and  confiding  friend, who  would  believe  against 
light  and  knowledge.  I  do  not  think  the  law 
will  recognize  a  belief  so  baseless  and  vision- 
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ary,  and  known  to  be  so.  It  should  at  least  be 
founded  in  circumstances,  apparently  substan- 
tial. Belief  in  the  abstract,  is  not  a  defense. 

Another  conclusive  ground  for  a  new  trial  is 
the  admission  of  testimony  to  character.  Such 
evidence  is,  in  general,  confined  to  criminal 
prosecutions  involving  the  question  of  moral 
turpitude.  To  this  there  is,  I  apprehend,  a 
chain  of  authority  unbroken  in  every  common 
law  country  except  N.  Y.  The  case  of  Ruan 
v.  Perry.  3  Cai.,  120,  is  to  the  contrary  ;  but 
that  is  virtually  exploded  by  later  authorities 
in  this  court  and,  I  should  presume,  has  not 
for  many  years  been  followed  at  the  circuit  to 
any  considerable  extent.  I  have  never  followed 
it  in  any  instance,  but  have  always  confined 
such  proof  to  the  criminal  side.  Indeed,  I  have 
hardly  heard  the  case  insisted  on  by  any  of  the 
bar.  I  mean  to  be  understood  as  speaking  of 
the  general  distinction.  I  know  there  are  ex- 
ceptions. They  lie  in  that  class  of  actions  or 
rather  of  issues  where  general  character  is 
drawn  in  question  by  the  pleadings  or  the 
points  involved  in  a  cause.  In  slander,  the 
plaintiff's  general  moral  character  is  an  object 
of  inquiry,  with  a  view  to  the  amount  of  dam- 
ages which  he  is  entitled  to  claim.  Cases  of 
criminal  conversation  and  breach  of  marriage 
promise  also  present  frequent  exceptions. 
There  are  some  other  instances  which  it  is  un- 
necessary to  mention.  But  where  a  civil  action 
is  brought  for  an  injury  to  property,  though 
the  injury  was  legally  criminal  and  involved 
moral  turpitude,  insomuch  that,  on  an  indict- 
ment, character  would  be  obviously  receivable, 
there  is  no  authoritative  case,  save  Ruan  v. 
Perry,  which  favors  its  admissibility.  Atly- 
Gen.  v.  Bowman,  2  Bos.  &  P. ,  532,  n.  a,  is  the 
leading  English  case.  It  settles  the  distinction , 
and  has  uniformly  been  followed  at  Westmin- 
ster Hall.  That  case  is  adopted,  and  Ruan  v. 
Perry  virtually  overruled,  in  Fowler  v.  Ins.  Co.  f 
*6  Cow.,  673,  675,  676.  The  following  [*654 
cases  also  agree  with  the  last  case,  and  are  op- 
posed to  Ruan  v.  Perry:  Woodruff  v.  Whittlesey, 
Kirby,  60,  62 ;  Anderson  v.  Long,  10  Serg.  & 
R.,  55  ;  Nash  v.  Gilkeson,  5  Id.,  352;  Givensv. 
Bradley,  3  Bibb., 195,  196;  Humphrey  v.  Hum- 
phrey, 7  Conn.,  116;  118,  119  ;  Potter  v.  Webb, 
6  Greenl.,  14,  18.  It  was  said  that  this  action 
charges  the  obtaining  of  checks  by  false  pre- 
tenses, which  is  a  felony  by  the  Revised  Stat- 
utes. I  answer  as  did  Daggett,  J.,  in  Hum- 
phrey v.  Humphrey:  "Causes  charging  cruelty, 
gross  fraud  and  even  forgery  are  often  agitated 
in  suits  by  individuals  ;  and  the  result  not  un- 
frequently  affects  the  property  and  reputation 
of  the  party  deeply  ;  yet  no  individual  has 
been  permitted  to  attempt  to  repel  the  proof 
by  showing  a  good  reputation." 

It  is  answered  to  all  this.that  yet  a  new  trial 
should  not  be  granted;  for  there  is  a  variance  be- 
tween the  declaration  and  proof  which  would 
be  fatal  to  all  chance  of  recovery.  That  vari- 
ance is  said  to  consist  in  the  averment  of  a  false 
representation,  while  the  proof  is  merely  nega- 
tive, of  a  fraudulent  concealment.  I  do  not  so 
understand  the  letter.  "Mr.  Simmons  wishes 
me  to  say  to  you  his  check  will  be  made  good" 
is  only  another  form  of  saying:  "  It  will  be 
made  good."  This  was  a  representation  in  the 
business  sense  of  the  phrase.  A  previous  let- 
ter of  the  16th  was  of  about  the  same  import, 
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but  that  of  the  17th  was  enough;  and  if  neither 
were  so,  non  constat  that  the  plaintiff  may  not 
obtain  leave  to  amend  the  declaration,  so  as  to 
cover  the  case  of  fraudulent  silence. 

A  new  trial  must  be  granted,  the  costs  to 
abide  the  event. 

By  Bronson,  J.  To  maintain  this  action, 
three  things  are  necessary.  The  representation 
of  the  defendant  must  be  false;  it  must  be  made 
with  intent  to  deceive  and  defraud;  and  the 
plaintiff  must  have  sustained  damages  by  trust- 
ing to  the  false  affirmation.  The  intent  to  de- 
fraud is  usually  made  out  by  proving  that  the 
defendant  knew  or  had  reason  to  believe  the 
655*]  representation  false,  and  made  *it  in 
the  course  of  business  for  the  purpose  of  in- 
ducing the  plaintiff  to  part  with  his  money  or 
property.  Those  facts,  when  proved,  furnish 
sufficient  evidence  of  a  fraudulent  intent;  still 
it  is  but  evidence,  and  must,  with  appropriate 
instructions,  be  submitted  to  the  jury  to  draw 
the  proper  conclusion.  However  strong  the 
evidence  may  be,  the  intent  must  be  found  by 
the  jury;  it  is  not  an  unmixed  question  of  law 
belonged  exclusively  to  the  court. 

I  do  not  understand  the  charge  as  meaning 
that,  in  addition  to  the  facts  which  have  been 
mentioned,  there  must  be  independent  proof 
of  a  fraudulent  intent;  but  only  that,  from  the 
facts  proved,  the  jury  must  be  satisfied  that 
the  representation  was  untrue,  and  was  made 
with  a  fraudulent  intent  to  injure  the  plaintiff. 
Believing  the  charge  substantially  correct,  I 
concur  in  ordering  a  new  trial,  on  the  ground 
that  evidence  of  the  defendant's  character  was 
improperly  admitted. 

By  Chief  Justice  Nelson.  I  concur  in  the 
opinion  that  a  new  trial  should  be  granted  on 
the  ground  that  the  judge  erred  in  the  admis- 
sion of  evidence  of  the  character  of  the  de- 
fendant. 

New  trial  granted. 

Cited  in— 24  Wend.,  134 ;  H.  &  D.,  58 ;  4  N.  Y.,  496  : 
1  Hun,  281 ;  2  Barb.,  151 ;  3  T.  &  C.,  677 :  1  Park.,  316 ; 
57  Ind.,  386 ;  27  Am.  Rep.,  275  (65  Mo.,  243). 


THE  PEOPLE  ex  rel.  TAYLOR  ET  AL., 

v. 
THOMPSON  ET  AL. 

Quo  Warranto — Against  Defendants  for  Usurp- 
ing Public  Franchise. 

To  an  information  in  the  nature  of  a  quo  warranto, 
charging  individuals  with  claiming,  using  and  ex- 
ercising the  franchise  of  being  a  body  politic  and 
corporate,  and  acting  as  a  corporation,  it  is  not  nec- 
essary to  deny  the  claim ;  it  is  enough  to  deny  the 
user  of  the  franchise. 

Citations— 2  R.  S.,  581,  sec.  28  ;  585,  sec.  48 :  9  Ann., 
ch.  20,  sec.  4  ;  1  Ves.,  1 ;  5  T.  R.,  86 ;  Bull.  N.  P.,  211 ; 
4  East,  337;  3  Bac.  Abr.,  645 ;  Willc.  Mun.  Corp.,  462. 
pi.  254-256 ;  Ang.  Corp.,  486. 

UO  WARRANTO.  The  Attorney-General 
filed  an  information  in  the  nature  of  a  quo 
warranto,  charging  the  defendants  with  claim- 
ing, using  and  exercising  the  liberties,  privil- 


NOTE.— Quo  warranto  lies  for  usurping  a  public 
franchise,  See  People  v.  TJtica  Ins.  Co.,  15  Johns., 
358,  note. 
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eges  and  franchises  of  being  a  body  politic  and 
corporate,  by  the  name  of  The  Harlaem  Bridge 
Co.,  and  to  have  and  maintain  a  bridge  across- 
the  Harlaem  River,  and  to  ask,  demand  and 
*take  tolls  and  duties  from  all  persons  [*656 
using  the  bridge;  and  also  the  liberties,  privil- 
eges and  franchises  of  acting  within  the  State, 
to  wit:  at,  etc.,  as  a  Corporation  by  the  name 
of  The  Harlaem  Bridge  Co.,  without  being  le- 
gally incorporated  and,  as  such  Corporation, 
of  having  and  maintaining  a  bridge,  etc.  To- 
that  portion  of  the  information  charging  the  de- 
fendants with  claiming  and  exercising  the  lib- 
erties, privileges  and  franchises  of  being  a  body 
politic  and  corporate  and  of  acting  within  the 
State  as  a  Corporation, they  answered  that  they 
never  used  such  liberties,  privileges  and  fran- 
chises; and  to  that  portion  of  the  information^ 
charging  them  with  claiming  the  privilege  of 
maintaing  a  bridge  and  demanding  tolls,  they 
set  forth  their  title  under  various  Acts  of  the 
Legislature.  The  Atty-Gen.  demurred  to  the 
answer,  for  the  cause  that  it  did  not  meet  the 
charge  of  a  claim  on  the  part  of  the  defend- 
ants to  be  a  body  politic,  and  the  defendants 
joined  in  demurrer.  The  pleadings  also  pre- 
sented the  rights  of  the  defendants  upon  the 
merits,  upon  which  the  court  passed  ;  but  as 
the  questions  discussed  and  determined  are  not 
of  general  interest,  the  report  of  the  case  is  re- 
stricted to  the  question  of  pleading  as  above 
presented. 

Messrs.  D.  Lord,  Jr.,  and  S.  Beardsley, 
Atty-Gen.,  for  the  people. 

Messrs.  M.  T.  Reynolds  and  G.  Griffin, 
for  the  defendants. 

By  the  Court.  Nelson,  Ch.  J.  The  demur- 
rer of  the  Atty-Gen.  to  so  much  of  the  plea 
as  professes  to  answer  the  first  count  in  the  in- 
formation, raises  the  question  whether,  under 
the  provisions  of  the  Revised  Statutes  author- 
izing an  information  in  the  nature  of  a  quo  war- 
ranto, 2  R.  S.,  581,  sec.  28,  the  defendants  are 
bound  to  answer  specifically  the  averment  that 
they  claim  to  use  and  exercise  a  franchise  with- 
in this  State,  or,  in  other  words,  to  act  as  a 
corporate  body  within  this  State,  without  any 
warrant  or  grant  for  that  purpose.  If  they  are 
obliged  to  answer  the  charge  of  a  mere  claim 
to  exercise  corporate  privileges,  disconnected 
*from  any  allegation  of  user,  then,  [*657 
undoubtedly,  the  plea  is  bad,  for  it  contains 
only  a  denial  of  the  user.  The  defendants,  if 
so  bound  to  answer,  should  have  set  forth  title 
or  disclaimed.  The  language  of  the  statute,  so 
far  as  concerns  this  case,  is  as  follows:  an  in- 
formation in  the  nature  of  a  quo  warranto  may 
be  filed,  etc.,  "where  any  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  or  exercise 
any  public  office,  civil  or  military, or  any  fran- 
chise within  this  State,"  or  "where  any  asso- 
ciation or  number  of  persons  shall  act  within 
this  State  as  a  Corporation,  without  being  le- 
gally incorporated."  The  first  clause  seems  ob- 
viously to  require  something  beyond  a  claim 
to  an  office,  or  to  the  exercise  of  a  franchise,  to 
authorize  the  institution  of  proceedings;  and 
the  last  confines  the  proceedings  expressly  to 
the  case  of  persons  acting  as  a  Corporation. 
To  "usurp,  intrude  into,  or  unlawfully  hold 
or  exercise"  an  office  or  franchise,  which  last 
term  may  include  corporate  powers,  means  to 
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take  possession  of  the  office  or  franchise  with- 
out right,  or  unlawfully  to  hold  or  use  the 
same  after  possession  has  been  rightfully  or 
wrongfully  acquired. 

The  words  of  the  statute  were  taken  from 
the  9th  Ann,  ch.  20,  sec.  4,  under  which  Act  it 
has  been  repeatedly  determined  there  must  be 
a  user  or  possession  of  the  office  or  franchise, 
to  authorize  the  information,  and  that  a  mere 
<;laim  is  insufficient.  Rexv.  Ponsonby,  1  Ves., 
Jr  1;  Rex  v.  Whilwell,  5  T.  R.,  86;  Bull.  N. 
P  .  211;  4  East,  337;  3  Bac.  Abr.,  645;  Willc. 
€orp.,  462,  pi.  254-256;  Angel,  Corp.,  486.  It 
was  insisted  on  the  argument,  by  the  counsel 
for  the  people,  that  this  was  only  a  rule  of 
practice  which  the  K.  B.  had  established  and 
applied  on  the  motion  for  leave  to  file  an  in- 
formation. An  examination  of  the  authorities 
will  show  that  such  proposition  cannot  be  main- 
tained. The  case  of  Rex  v.  Ponsonby,  which  is 
a  leading  one,  underwent  very  full  discussion. 
It  originated  in  the  K.  B.  in  Ireland  [the  stat- 
ute there  being  a  copy  of  9  Ann]  and  came  be- 
fore the  K.  B.  in  England,  on  error,  in  1755, 
where  the  judgment  was  reversed,  which  re- 
versal was  afterwards  sustained  in  the  House 
of  Lords.  The  information  was  filed  against  7 
persons.charging  them  with  usurping  the  office 
658*]  *of  free  burgesses  of  the  Corporation 
of  Newtown.  The  question  whether  it  would 
lie  against  two  of  them,  who,  though  elected, 
had  not  been  admitted  or  sworn  in, came  up  on 
the  pleadings.  Oh.  J.  Rider,  who  delivered  the 
opinion  of  Ihe  court  in  error,  states  one  ques- 
tion to  be,  "whether  it  [the  information]  lies 
against  the  two  non-acting  burgesses,  "  and 
adds,  "it  clearly  cannot,upon  this  ground,that 
under  the  words  of  the  statute  there  must  be 
usurpation,  intrusion,  or  unlawful  holding. 
Now,  claiming,  which  only  appears  against 
them  (they  had  claimed  in  their  plea  to  be  ad- 
mitted and  sworn  in),  can  by  no  construction 
be  taken  to  amount  to  any  of  these,and  it  would 
be  strange  to  imagine  the  statute  intended  ever 
to  prevent  the  asserting  or  claiming  a  right." 
"The  practice  now  generally,"  he  says,  "  is  to 
have  an  affidavit  of  some  act  of  usurpation, 
upon  application  to  the  court  for  leave  to  file 
the  information.  "This  practice,  as  appears  from 
the  above  authority,  is  not  an  arbitrary  regula- 
tion of  the  court;  it  is  the  evidence  of  a  fact 
before  the  institution  of  the  proceedings  to 
bring  the  case  within  the  provisions  of  the  stat- 
ute; and  without  the  existence  or  proof  of 
which,  those  proceedings  would  be  ineffectual 
if  permitted.  It  is  the  establishment  of  a  prima 
facie  case  for  the  interference  of  the  court.and 
which,  if  sustained  upon  a  more  formal  and 
deliberate  litigation,  will  justify  a  judgment 
of  ouster.  All  the  precedents  in  the  books  sup- 
port this  view.  I  have  examined  some  thirty, 
every  one  of  which  charge  that  the  defendant 
or  defendants  did  use  and  exercise,  and  from, 
etc.,  to  the  exhibiting  of  the  information,  hath 
or  have  used  and  exercised,  etc.  The  48th  sec- 
tion of  the  Statute  2  R.  8.,  585,  may  also  be 
referred  to,  which  prescribes  the  judgment  in 
case  of  conviction.  If  the  defendant  be  "found 
or  adjudged  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  any 
office,  franchise  or  privilege,  judgment  shall  be 
rendered  that  such  defendant  be  ousted,  and 
altogether  excluded  from  such  office,  franchise 
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or  privilege, "etc.  It  would  seem  something  like 
an  absurdity  to  give  judgment  of  ouster  against 
a  person,  from  an  office  which  he  never  was 
in,  or  from  a  franchise  which  he  never  held  or 
used.  *If  the  above  view  be  correct,  [*(J59 
then  the  first  count  in  the  information  is  fully 
answered  by  the  plea.  It  denies  the  allegation 
of  using  and  exercising  the  franchises  and  priv- 
ileges of  a  Corporation,  which  constitutes  the 
gravamen  of  the  charge.  If  this  is  not  admitted 
on  the  record,  or  proved  in  case  of  denial,  no 
judgment  can  be  rendered  against  the  defend- 
ants. It  contains  the  very  essence  of  the  com- 
plaint under  the  statute. 

Judgment  for  defendants. 

Cited  in— 32  N.  Y.,  268. 


SMITH  «.  VAN  LOAN. 

Negotiable  Paper — Transfer  of,  in  Payment  of 
Precedent  Debts — One  thus  Taking  it  is  Bona 
Fide  Holder  unless  Fraudulently  put  into  Cir- 
culation— Set-  Off—  When  Allowable — Pleading 
— Evidence. 

In  an  action  by  a  bona  fide  holder  of  a  note,  ob- 
tained before  maturity  by  transfer,  the  maker  can- 
not set  off  any  demand  he  had  against  the  payee  at 
time  of  the  transfer,although  the  note  was  accepted 
by  the  holder  in  payment  of  a  precedent  debt,  un- 
less the  note  was  originally  made  for  the  accommo- 
dation of  the  payee,  or  was  satisfied  whilst  in  his 
hands,and  fraudulently  put  by  him  into  circulation. 
Even  then,  the  set-off  is  not  allowable  if  the  holder 
can  prove  that  he  received  it  in  the  usual  course  of 
trade,  paid  value,  parted  with  property,  or  gave 
credit  on  the  faith  of  the  paper  at  the  time  of  the 
transfer. 

The  case  of  Rosa  v.  Brotherson,  10  Wend.,  85,  com- 
mented on,  the  facts  as  appearing  in  the  original 
papers  ad  verted  to,  and  the  opinion  expressed,  that 
it  decides  nothing  beyond  the  principles  above 
stated. 

When  a  note  is  transferred  by  the  payee  for  a 
valid  consideration  before  maturity,  and  an  action 
is  brought  thereon  in  the  name  of  the  holder  for  his 
own  benefit,  the  defendant  cannot  set-off  a  demand 
against  the  payee ;  the  case  is  not  within  the  statute. 

In  an  action  against  the  maker,  a  promissory  note 
may  be  given  in  evidence  under  the  money  counts, 
although  the  consideration  of  the  note  be  work  done. 


NOTE. — Negotiable  paper— Transfer  of,  in  payment 
of  precedent  debts— Whether  one  thus  taking  it  is  a 
bona  fide  holder. 

There  is  a  conflict  of  authority  on  this  subject.  But 
the  weight  of  authority  is  that  the  transfer  of  nego- 
tiable paper  in  payment  of  a  debt  already  due,  is  for 
a  valid  consideration,  and  entitles  the  holder  to  pro- 
tection as  a  bona  fide  holder.  Swift  v.  Tyson,  41  U. 
S.  (16  Pet.),  19 ;  Bank  of  Salina  v.  Babcock,  21  Wend., 
499 ;  Bank  of  St.  Albans  v.  Gilliland,  23  Wend.,  31 ; 
Bank  of  Sandusky  v.  Scoville,  24  Wend.,  115 :  Brown 
v.  Leavitt,  31  N.  Y.,  113;  Pratt  v.  Coman,  37  N.  Y., 
440;  Chrysler  v.  Renois,  43  N.  Y.,  209;  Paddon  v. 
Taylor,  44  N.  Y..  371 ;  S'ihepp  v.  Carpenter,  51  N.  Y., 
602 ;  Mechanics'  etc.,  Bank  v.  Crow,  60  N.  Y.,  85 ; 
Burkhalter  v.  Pratt,  1  City  Ct.,  22 ;  Stotts  v.  Byers, 
17  Iowa,  303;  Adams  v.  Smith,  35  Me.,  325 ;  Brush  v. 
Scribner,  11  Conn.,  388 ;  Curtis  v-  Mohr,  18  Wis.,  61; 
Manning  v.  McClure.  36  111.,  490;  Coolidge  v.  Pay- 
son,  15  U.  S.,  1;  (2  Wheat.,)  66, 73;  Henry  v.  Ritenour, 
31  Ind.,  136 ;  Robinson  v.  Lair,  31  Iowa,  9 ;  Smith  v. 
Isaacs,  23  La.  Ann.,  454.  But  see  Rosa  v.  Brotherson, 
10  Wend.,  85;  Bright  v.  Judson,  47  Barb.,  79.  See, 
also,  Coddington  v.  Bay,  20  Johns,,  637 ;  Stalker  v. 
McDonald,  6  Hill,  93 ;  Hart  v.  Palmer,  12  Wend.,  523; 
Payne  v.  Cutler,  13  Wend.,  605 ;  Morton  v.  Rogers,  14 
Wend.,  576 ;  Commercial  Bank  v.  Norton,  1  Hill.  501: 
Manhattan  Co.  v.  Reynolds,  2  Hill,  140;  Furniss  v. 
Gilchrist,  1  Sandf .,  53.  For  a  further  discussion,  see 
1  Pars.  Cont.,  256.  and  authorities  cited;  1  Dan.  Neg. 
Inst.,  sees.  184,  820,  826,  827  and  831,  and  authorities 
cited. 
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Citations-8  Cow.,  77 ;   10  Wend.,  85 ;   2  R.  8.,  354, 
sec.  38,  sub.  7. 

rpRANSFER  of  note  and  set-off.  Theplaint- 
-L  iff  declared  on  a  promissory  note,  made 
by  the  defendant  to  one  Lewis  Wheeler,  and 
transferied  by  him  to  the  plaintiff  ;  and  the 
declaration  also  contained  the  common  money 
counts.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  that  on  the  trial  of  the 
cause  he  would  insist  upon  a  set-off  against 
Wheeler,  the  payee  of  the  note,  which  set-off 
he  was  entitled  to  previous  to  the  transfer  of 
the  note  to  the  plaintiff.  The  cause  was  heard 
before  referees.  It  was  admitted  by  the  de- 
fendant, that  in  the  fall  of  1828  the  defendant 
gave  a  note  to  Lewis  Wheeler  for  about  the 
<5(5O*J  sum  *of  $100,  payable  to  Wheeler  or 
bearer  about  July  1,  1829,  and  that  it  was  trans- 
ferred to  the  plaintiff  in  May,  1829,  and  had 
since  been  lost;  and  on  the  part  of  the  plaintiff, 
it  was  admitted  that  the  note  was  transferred 
to  him  by  Wheeler  in  payment  of  a  precedent 
debt  owing  by  Wheeler  to  him.  It  appeared 
in  evidence  that  the  note  was  given  by  the  de- 
fendant to  Wheeler  for  work  done.  The  note 
thus  admitted  to  have  been  made  varied  from 
the  note  described  in  the  declaration.  The  de- 
fendant insisted  that  the  plaintiff  could  not  re- 
cover on  the  note  declared  on,  on  account  of 
the  variance;  nor  could  he  recover  on  the  mon- 
ey counts,  inasmuch  as  it  appeared  that  the 
note,  instead  of  being  given  for  money  lent, 
or  money  had  and  received, was  given  for  work 
done.  The  referees  decided  that  the  plaintiff 
could  not  recover  under  the  count  setting  forth 
the  making  and  transfer  of  the  note,  but  that 
he  was  entitled  to  recover  under  the  money 
counts.  The  defendant  then  offered  to  prove 
that  previous  to  the  transfer  of  the  note,  Wheel- 
er was  indebted  to  him  in  a  sum  of  money 
nearly  or  quite  equal  to  the  amount  specified 
in  the  note,  and  insisted  that  the  plaintiff  hav- 
ing become  possessed  of  the  note  in  payment 
of  a  precedent  debt,  although  it  came  to  his 
hands  before  maturity,  he  took  it  subject  to  all 
equities  existing  between  the  original  parties 
thereto.  The  plaintiff  objected  to  the  evidence, 
and  the  referees  sustained  the  objection,  and 
reported  in  favor  of  the  plaintiff  for  the  amount 
of  the  note  and  interest.  The  defendant  moved 
to  set  a^ide  the  report. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  I.  L.  Wendell,  for  the  plaintiff. 

By  the  Court,  Bronson,  /.  The  note  was 
properly  in  evidence  under  the  money  counts, 
and  proof  that  it  was  not  in  fact  given  for 
money,  but  for  work  and  labor,  could  not 
change  the  form  of  the  remedy.  Hughes  v. 
W/ieeler,  8  Cow.,  77.  It  was  a  mere  question 
of  pleading,  and  the  rule  is,  that  a  promissory 
note,  as  against  the  maker,  may  be  given  in 
evidence  under  the  money  counts,  upon  what- 
ever consideration  it  may  have  been  made. 
G($l*J  *The  set-off  was  properly  rejected. 
The  note  was  transferred  before  it  came  to  ma- 
turity, and  upon  a  good  consideration  as  be- 
tween the  plaintiff  and  Wheeler,  the  payee. 
The  plaintiff  took  it  in  good  faith,  and  with- 
out any  notice  of  the  set-off.  The  note  was 
not  made  for  the  accommodation  of  Wheeler, 
nor  had  it  been  satisfied  while  in  his  hands. 
Had  either  of  those  facts  appeared, and  Wheeler 


had  fraudulently  put  the  note  in  circulation,  it 
would  then  be  incumbent  on  the  holder  to  show 
that  he  paid  value,  parted  with  property,  or 
gave  credit  on  the  faith  of  the  paper  at  the  time 
of  the  transfer.  Taking  it  in  payment  of  a  pre- 
cedent debt  would  not  be  such  a  consideration 
as  would  create  a  superior  equity  in  the  holder 
to  that  previously  existing  between  the  orig- 
inal parties.  But  this  was  a  valid  security  in 
the  hands  of  Wheeler  at  the  time  of  the  trans- 
fer— one  which  he  could  enforce  by  action. 
Had  he  sued,  there  was  no  defense  to  the  note. 
Van  Loan,  the  maker,  had  a  claim  against 
Wheeler,  which  he  could  set  off  if  he  thought 
proper,  or  he  could  bring  a  cross  action  to  en- 
force the  payment  of  his  demand. 

The  defendant  relies  on  the  case  of  Rosa  v. 
Brotherson,  10  Wend.,  85.  The  very  brief  and 
imperfect  statement  of  facts  in  the  report  of 
that  case  is  calculated  to  give  the  decision  a 
wider  influence  than  was  intended  by  the  court. 
I  have  looked  into  the  original  papers.and  find 
that  the  note  was  made  by  the  defendant, 
Brotherson,  June  15,  1829,  for  $100,  and  was 
payable  to  William  A.  McClelland  or  bearer, 
nine  months  after  date.  In  July  following  an 
arrangement  was  entered  into  between  the 
maker  and  payee,  by  which  the  note  was  satis- 
fied, and  McClelland  promised  to  deliver  it  up 
to  the  maker.  This  he  afterwards  refused  to 
do,  and  transferred  the  note  to  Rosa, the  plaint- 
iff, in  payment  of  a  debt  of  $55.  When  col- 
lected, the  plaintiff  was  to  apply  the  balance 
of  the  money  on  a  debt  due  from  McClelland 
to  one  Clowes.  From  this  state  of  facts  it  will 
be  seen  that  the  note  was  not  a  valid  or  avail- 
able security  in  the  hands  of  McClelland  at  the 
time  of  the  transfer,  and  that  it  was  fraudu- 
lently put  in  circulation  by  him,  against  the 
express  agreement  of  the  parties.  It  then  be- 
came a  ^question  whether  the  maker  [*662 
or  the  holder  had  the  superior  equity,  and  it 
was  held  that  as  the  plaintiff  had  not  paid 
value,  nor  parted  with  anything  at  the  time 
of  the  transfer,  he  took  the  note,  thus  fraudu- 
lently put  in  circulation,  subject  to  all  the  ex- 
isting equities  between  the  original  parties. 
The  decision  was  in  accordance  with  several 
other  cases  in  this  court  on  the  same  subject ; 
but  with  this  exposition  of  the  facts,  it  proves 
nothing  in  favor  of  the  defense  set  up  in  this 
action. 

There  is  a  further  difficulty  in  the  way  of 
this  defense.  It  is  not  denied  that  the  plaintiff 
took  the  note  on  a  sufficient  consideration  as 
between  himself  and  Wheeler,  the  payee,  nor 
that  he  took  it  in  good  faith  without  any  notice 
of  the  set-off.  The  plaintiff  is  the  owner  of 
the  note;  he  does  not  sue  as  the  trustee  for  an- 
other, but  is  the  real  party  in  interest.  The 
right  to  set  off  a  demand  against  Wheeler  de- 
pends on  the  statute,  and  that  has  not  provided 
for  this  case.  2  R.  S.,  354,  sec.  18.  To  entitle 
the  defendant  to  a  set-off,  he  must  have  a  de- 
mand against  the  plaintiff  in  the  action,  unless 
the  suit  be  brought  in  the  name  of  a  plaintiff 
who  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded.  Sub.  7.  The  8th 
subdivision  is  confined  to  an  action  upon  a 
contract,  other  than  a  negotiable  promissory 
note  or  bill  of  exchange,  which  has  been  as- 
signed to  the  plaintiff.  It  provides  for  cases 
where  the  real  plaintiff  or  party  in  interest  nec- 
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essarily  sues  in  the  name  of  another.  The  9th 
subdivision  provides  for  a  set  off  where  a  ne- 
gotiable promissory  note  or  bill  of  exchange 
has  been  assigned  to  the  plaintiff ;  but  the  right 
to  set  off  a  demand  against  any  former  holder 
of  the  paper  is  restricted,  in  terms,  to  the  case 
of  a  note  or  bill  assigned  to  the  plaintiff  after 
it  became  due.  The  10th  subdivision  is  con- 
fined to  the  case  of  a  plaintiff  suing  as  the 
trustee  for  another,  or  where  he  has  no  real 
interest  in  the  contract.  In  this  case  the  plaint- 
iff is  not  a  trustee,  but  is  the  party  in  interest, 
the  real  owner  of  the  note;  and  the  paper  was 
transferred  to  him  before  it  became  due.  It  is 
impossible  to  say  that  the  case  comes  within 
the  statute. 

Motion  denied. 

Promissory  note— Set-off.  Cited  in— 27  Barb.,  81: 
40  Super.,  23 ;  2  Leg.  Obs.,  90. 

Money  counts—  When  note  may  be  given  in  evidence 
under.  Cited  in-1  Denio,  107  ;  6  N.  Y.,  28;  21  N.  Y., 
498  ;  7  Barb.,  16. 

Precedent  debt— Not  a  valuable  consideration  for 
note.  Cited  in- 23  Wend.,  313;  2  Sandf.  Ch.,170;  3 
Edw.,  184 ;  35  Am.  Dec.,  568. 
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1  respass — Pleading —  Title — Nominal  Damages 
— Ambiguous  Deed — Survey — Parol  Evidence 
Admissible — Record  Evidence — Production  of 
— Direction  to  Jury  in  Favor  of  one  Party — 
What  Justifies. 

A  defendant  who  pleads  liberum  tenementum  to  a 
declaration  in  trespass  quare  clausum  fregit,  setting 
out  the  close  by  abuttals,  sustains  his  defense  if  he 
shows  title  to  that  portion  of  the  close  where  the 
trespass  is  alleged  by  the  plaintiff  to  have  been  com- 
mitted. 

It  seems  that  neither  the  plaintiff  when  he  new 
assigns,  or  the  defendant  when  he  pleads  liberum 
tenementum,  is  bound  to  show  title  to  the  whole  close 
described  in  the  pleading ;  it  is  enough  if  title  be 
shown  to  the  part  where  the  trespass  was  com- 
mitted. 

In  trespass,  where  a  defendant  fails  to  support  by 
proof  a  special  plea  in  bar,  a  trespass  or  cause  of 
action  of  the  general  nature  set  forth  in  the  decla- 
ration is  admitted  ;  but  the  trespasses,  precisely  as 
laid  in  all  their  particulars  and  variety,  are  not  ad- 
mitted. The  failure  of  the  defendant  to  prove  his 
plea,  entitles  the  plaintiff  to  nominal  damages,  but 
nothing  beyond  until  he  shows  by  proof  a  claim  to 
greater  damages. 

Where  a  deed  is  ambiguous,  as  where  it  gives  both 
length  of  chain  and  a  public  highway  as  the  termini 
of  a  line,  parol  evidence  of  the  actual  survey  and 
location  of  the  highway  is  admissible,  without  pro- 
ducing the  record  of  the  laying  out  and  survey. 

When  a  party  is  bound  to  produce  record  evi- 
dence before  introducing  parol  proof  relative  to  the 
same  subject  matter  and  he  omits  to  do  so,  the  error 
is  cured  if  the  opposite  party  subsequently,  in  the 
course  of  the  trial,  produces  it  himself. 

To  warrant  an  unqualified  direction  to  the  jury  in 
favor  of  one  party  or  the  other,  the  evidence  must 
either  be  undisputed  or  the  preponderance  so  de- 
cided that  a  verdict  against  it  would  be  set  aside 
and  a  new  trial  granted. 

Citations— 7  Cow.,  364 :  6  Cow.,  449, 455,  484, 485, 490; 
7  Cow.,  365,  «.  a:  12  Wend.,  504:  1  Wend.,  345;  1 
Blackf.,  157,  164,  165,  n.  6 ;  7  Serg.  &  R.,  218;  4  Mass., 
110.  113;  4Mon.,  7,  11,12;  1  Ala.,  63:  1  H.  Bl.,  555;  2 
Taunt,,  156, 159;  Willes,  218.  223;  6  Mod.,  117-119;  7  T. 
R.,  331 ;  11  East,  51 ;  1  R.  L.,  1813,  p.  390,  sec.  7:  2  Cai., 
28,  29. 30  ;  7  Johns.,  277 ;  2  Barn.  &  C.,  918 ;  5 Barn.  & 
Ad.,  395:  2  Barn.  &  Ad.,  99:  5Bing.,  354:  6  Wend.,  436, 
438 :  2  Hall  (N.  Y.),  162 :  4  Mass.,  110 ;  17  Johns.,  29;  2 
R.  L.,  1813,  p,  270,  sec.l;  277,  sec.  23. 

T?  RROR  from  the  Oswego  C.  P.  The  plaint- 
J-J  iff  sued  the  defendant  in  a  justice's  court 
in  trespass  quare  clausum  fregit,  charging  him 
1234 


with  breaking  and  entering  a  certain  close  sit- 
uate in  the  Town  of  Albion,  "and  abutted  and 
bounded  as  follows,  to  wit:  Beginning  at  the 
center  of  the  bridge  over  the  Salmon  River, 
near  the  mill  lately  owned  by  Moses  Rich,  de- 
ceased and  running  from  thence  south  25  de- 
grees west  5  chains  and  63  links  along  the  cen- 
ter of  the  highway;  thence  north  52  degrees, 
west  3  chains  along  the  center  of  the  cross  high- 
way; thence  north,"  etc.,  particularly  describ- 
ing the  premises  as  contained  in  a  deed  by 
which  the  same  was  conveyed  to  the  plaintiff  -t 
and  also  charging  the  defendant  with  trampling 
upon  the  grass  and  herbage  there  growing,  and 
destroying  4  tons  of  hay — *and  with  [*664 
breaking  and  entering  a  certain  shop  or  build- 
ing on  the  premises,  tearing  it  down,  and  scat- 
tering and  destroying  4  tons  of  hay  which  were 
in  the  building.  The  defendant  pleaded  liber- 
turn  tenementum,  upon  which  the  plaintiff  took 
issue,  and  the  proceedings  were  then  dismissed 
by  the  justice  and  the  suit  proceeded  in  the  C. 
P.,  upon  the  same  pleadings.  On  the  trial  in 
that  court,  the  defendant  produced  in  evidence 
a  deed  of  certain  premises  situate  in  the  Town 
of  Albion;  part  of  the  description  of  which 
was,  that  the  premises  laid  south  of  the  center 
of  the  cross  highway  mentioned  in  the  plaint- 
iff's declaration,  and  proved  that  the  cross 
highway  was  laid  out  by  commissioners  in  1821, 
at  the  distance  of  not  more  than  4  chains  from 
the  center  of  the  bridge  across  the  Salmon 
River,  and  that  the  cross  highway  as  opened 
and  traveled  was  in  conformity  to  the  survey 
as  actually  made;  which  facts  were  shown  by 
parol  proof,  although  the  evidence  was  ob- 
jected to  by  the  plaintiff  as  inadmissible.  The 
defendant  also  proved  that  he  built  a  shop  on 
the  south  side  of  the  cross  highway,  about  2 
rods  south  of  the  same,  and  that  it  was  built 
upon  the  premises  covered  by  his  deed  ;  of 
which  shop  the  plaintiff  obtained  possession 
shortly  before  the  commencement  of  this  suit, 
and  in  it  placed  a  quantity  of  hay.  The  de- 
fendant proved  that  at  the  time  when  the  issue 
was  joined  before  the  justice,  the  plaintiff 
claimed  that  the  shop  erected  by  the  defend- 
ant was  built  on  his  freehold;  that  he  had  put 
a  ton  or  half  a  ton  of  hay  into  it,  which  had 
been  thrown  out  by  the  defendant,  for  which 
cause  and  no  other  the  suit  was  brought.  This 
evidence  was  also  objected  to  as  inadmissible, 
and  the  objection  was  overruled  by  the  court. 
The  defendant  rested.  The  plaintiff  thereupon 
produced  the  town  records  of  the  establishment 
and  survey  of  the  cross-road,  and  read  in  evi- 
dence a  deed  of  the  premises  described  in  the 
declaration,  bearing  date  in  1827,  which  is  of  a 
date  anterior  to  the  date  of  the  deed  pro- 
duced by  the  defendant;  both  parties  claiming 
under  the  same  grantor.  The  survey  described 
the  road  as  commencing  four  chains  south  of 
the  bridge,  not  south  of  the  center  of  the 
bridge,  and  it  was  proved  that  the  distance  of 
*the  cross  road  from  the  center  of  the  [*665 
bridge  was  four  chains;  but  that  4  chains  from 
the  south  end  of  the  bridge  would  extend  one 
chain  and  63  links  beyond  the  cross-road  as 
opened  and  traveled.  Before  the  cause  was 
submitted  to  the  jury  it  was  conceded  by  the 
defendant  that  if  the  plaintiff  was  entitled  to 
call  for  the  whole  distance  of  5  chains  and  63 
links,  the  shop  in  question  was  covered  by  the 
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plaintiff's  deed.  The  court  charged  the  jury 
that  the  cross-road  as  opened  and  worked,  and 
not  as  recorded,  was  the  boundary  between  the 
parties  ;  and  although  a  line  5  chains  and  63 
links  in  length  from  the  center  of  the  bridge, 
would  extend  beyond  the  cross-road  as  opened 
and  traveled,  the  road  as  it  existed  at  the  date 
of  the  plaintiff's  deed  controlled  the  distance, 
and  the  plaintiff  could  not  claim  beyond  it. 
They  further  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  for  the  in- 
jury done  in  entering  the  shop  and  injuring  the 
hay  therein,  because  it  was  on  the  land  of  the 
defendant ;  and  that  all  the  other  charges  in 
the  declaration  were  mere  matters  of  form  for 
which  the  plaintiff  was  not  entitled  to  recover. 
They  also  instructed  the  jury  that  under  the 
pleadings  in  the  case,  it  was  not  necessary  for 
the  plaintiff  to  prove  title  to  all  the  premises  de- 
scribed in  the  declaration;  that  it  was  enough 
for  him  to  show  title  to  that  portion  thereof, 
where  it  was  alleged  the  trespass  was  commit- 
ted. The  plaintiff  excepted  to  the  charge.  The 
jury  found  for  the  defendant.  The  plaintiff 
sued  out  a  writ  of  error. 

Mr.  J.W.  Helme,  for  the  plaintiff  in  error. 

Mr.  T.  C.  Chittenden,  for  the  defendant 
in  error. 

By  the  Court,  Co  wen,  J.  Several  excep- 
tions mentioned  in  the  bill  are  not  now  insisted 
upon.  That  which  respected  the  proof  of  the 
commissioners'  survey  by  Gillespie  was  found- 
ed on  the  specific  objection  that  such  testimony 
was  secondary  in  degree,  and  so  not  receivable 
till  the  town  record  should  be  produced,  or  its 
666*]  absence  accounted  for.  *Admitting 
that  the  objection  was  well  founded  at  the  time, 
the  plaintiff,  from  whom  it  came,  afterwards 
produced  that  record  himself,  and  thus  took 
away  the  only  ground  on  which  the  objection 
rested.  Jackson  v.  Tuttle,  1  Cow.,  364,  is  in 
point;  and  there  are  several  cases  showing  that 
the  effect  of  an  exception  may  be  neutralized 
in  the  course  of  the  trial,  even  by  the  party 
against  whom  it  is  taken.  Murray  v.  Judah, 
6  Cow.,  484,  485,  490;  Norris  v.  Badger,  Id., 
449,  455.  And  see  the  cases  cited  in  7  Cow., 
365,  n.  a  ;  Beebe  v.  Bull,  12  Wend.,  504;  Pang- 
burn  v.  Bull,  1  Id..  345;  Henthorn  v.  Doe,  1 
Blackf.,  157.  164;  Id.,  165,  n.  6;  Liggett  v.Bk., 
7Serg.  &R.,  218. 

But  I  think  the  testimony  was  admissible. 
I  do  not  understand  that  it  was  offered  for  the 
purpose  of  proving  the  contents  of  the  town 
record.  The  defendant  insisted  that  the  actual 
cross-road,  not  the  recorded  one,  was  intended 
by  the  plaintiff  as  the  southern  boundary  of 
his  deed  ;  and  every  act  which  tended  to  fix 
and  give  notoriety  to  the  road  as  a  subsisting 
highway, was  in  that  point  of  view  admissible. 
The  act  of  the  surveyor  or  an  admeasurement 
by  any  other  person,  prior  to  the  date  of  the 
deed,  would  be  material  ;  but  especially,  the 
actual  location  by  the  surveyor  employed  by 
the  commissioners,  followed  as  it  was  in  truth 
by  the  subsequent  public  user.  The  survey  of 
1821  was  the  act  of  the  commissioners.the  pub- 
lic agents  for  laying  out  roads,  and  an  ostensi- 
ble location  by  them  might  and  probably  would 
fix  the  attention  of  a  man  taking  his  deed  ac- 
cording to  the  road.  The  testimony  both  of 
the  surveyor  and  commissioners  went  to  show 
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that  the  sources  of  correct  information  lay  open 
to  both  grantor  and  grantee,  which  is  always 
important  in  satisfying  the  inquiry  whether  the 
party  intends  to  govern  himself  by  a  reputed 
boundary.  Crosby  v.  Parker,  4  Mass.,  110;  Id., 
113.  per  Parsons,  Ch.  J. 

Several  of  the  exceptions  taken  at  the  trial 
are  founded  on  the  peculiar  character  of  the 
pleadings  in  the  action  of  trespass  on  lands. 
The  declaration  was  in  the  nature  of  a  novel  as- 
signment describing  the  close  in  which  the  tres- 
pass *was  committed  in  the  very  words  [*667 
of  the  plaintiff's  deed.  The  plea,  instead  of 
being  not  guilty  as  to  all  the  close  north  of  the 
road,  and  setting  up  title  to  the  strip  of  1  chain 
and  63  links  lying  south,  at  once  claims  a  free- 
hold in  the  whole  of  the  plaintiff's  lot.  In  oth- 
er words,it  is  a  formal  plea  of  liberum  tenemen- 
tum  to  the  whole  close,  on  which  the  plaint- 
iff took  an  issue  equally  broad.  The  general 
issue  not  being  admissible  in  such  a  suit  origi- 
nating before  a  justice,  at  the  time  when  this 
plea  was  interposed,  and  the  defendant  not 
having  taken  the  precaution  to  limit  his  plea 
in  terms,  the  plaintiff  claimed  at  the  trial,  that 
the  implied  admission  of  the  various  acts  of 
trespass  set  forth  in  declaring  was  co-extensive 
with  the  close.  He  insisted  rigidly  on  the  well 
settled  theory, that  what  is  not  denied  in  a  spe- 
cial plea  stands  conclusively  admitted;  and 
consequently,  the  trespasses  here  stood  admit- 
ted in  all  their  particulars  and  variety;  and  also 
in  respect  to  that  part  of  the  close  which  clear- 
ly and  indisputably  belonged  to  the  plaintiff. 
The  consequence  claimed  is,  that  there  must 
have  been  a  verdict  in  favor  of  the  plaintiff  for 
at  least  nominal  damages.  The  defendant  feel- 
ing himself  embarrassed  by  the  rule,  sought  to 
escape  its  effect  by  introducing  evidence  to 
show  that,  although  the  declaration  was  as  usu- 
al vociferous  in  the  kind,  multitude  and  de- 
gree of  trespasses,  enough,  indeed,  to  waste  the 
whole  close,  yet  judging  from  what  the  plaint- 
iff said,  he  intended  only  the  removal  of  hay 
from  the  shop  on  the  disputed  premises.  The 
testimony  was  certainly  inadmissible,  if  taken 
as  altering  the  legal  construction  of  the  plead- 
ings; the  declaration  and  plea  must  speak  for 
themselves,  and  the  secret  or  open  intent  of  the 
party  cannot  change  their  legal  effect.  The 
evidence  was,  therefore,  at  most,  admissible  as 
limiting  the  application  of  the  pleadings,  pro- 
vided that  be  admissible.  The  court  so  under- 
stood it;  and  the  two  concluding  points  in  their 
charge  are  that  the  trespasses  alleged  but  not 
proved,  were  mere  matter  of  form, not  the  sub- 
ject of  recovery;  and  the  defendant  having 
shown  title  to  the  place  where  the  trespass  was 
in  truth  committed,  though  that  was  only  part 
of  the  ground  covered  by  the  declaration  and 
plea,  he  was  entitled  to  a  verdict  *for  [*668 
the  whole.  This  point  is  certainly  attended 
with  some  difficulty;  but  I  think  the  court  be- 
low were,  in  the  correct  sense  of  the  cases, 
right.  A  special  plea  admits  all  which  it  does 
not  deny,  and  in  this  case  it  admitted  a  tres- 
pass declared  for;  but  not  the  trespasses  pre- 
cisely as  laid,  in  kind,  degree,  extent,  or  value. 
The  plea  is,  as  I  remarked,  strictly  formal. 
"  That  the  said  close,  etc.,  now  is,  and  at  the 
said  several  times  when,  etc.,  was  the  close, 
soil  and  freehold  of  him,  the  said  defendant; 
wherefore  the  said  defendant,  in  his  own  right, 
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at  the  said  several  times  when, etc.,  committed 
the  said  supposed  trespasses  in  the  said  decla- 
tion  mentioned,  in  the  said  close  in  which,  etc., 
so  being  the  close,  etc.,  of  the  said  defendant, 
as  he  lawfully  might."  As  to  acts  done,  a  spe- 
cial plea,  if  not  supported,  is  much  like  a  judg- 
ment by  default.  It  admits  a  cause  of  action 
of  the  general  nature  set  forth;  as  an  assump- 
sit,  or  a  trespass;  but  everything  else  must  be 
shown  in  proof,  unless  exact  precision  in  the 
admitted  allegation  be  material  to  the  plaint- 
iff. Waggener  v.  Bells,  4  Mon.,  7, 11,  12;  Haley 
v.  Caller,  1  Alab.,  63.  The  defense  set  up  by 
the  special  plea  failing,  and  this  not  being  ac- 
companied by  the  general  issue,  the  only  con- 
sequence is,  in  general,  that  the  plaintiff  is  en- 
titled to  nominal  damages,  until  he  shows  by 
proof  that  more  has  been  sustained.  In  tres- 
pass quare  dausnmfregit,  this  is  especially  so; 
for  the  entry  is  the  gravamen,  according  to  the 
common  sense  of  pleading,  and  all  the  residue 
is  mere  matter  in  aggravation.  Taylor  v.  Cole, 

1  H.  Bl.,  555. 

Looking  at  the  admission  implied  in  a  terri- 
torial point  of  view,  I  do  not  understand  it  ever 
to  have  been  denied,  that  under  this  bar  the 
defendant  must  always  have  a  verdict,  provid- 
ed he  makes  a  title  to  the  particular  part  of  the 
close  where  he  trespassed.  Some  little  doubt 
of  this  right  seems  to  have  crept  in,  from  what 
the  court  said  of  the  analogous  right  on  the 
side  of  the  plaintiff  in  the  case  Hawkev. Bacon, 

2  Taunt.,  156,  159.     The  plaintiff  had  new  as- 
signed, and  the  defendant  rejoined  title  as  to 
part  of  the  close,  leaving  the  trespasses  unan- 
swered as  to  other  parts.     The  court  said  he 
should  have  taken  issue  as  to  the  whole  close, 
669*]and  *then,  if  the  plaintiff  failed  as  to  any 
part,  the  verdict  must  be  for  the  defendant.  But 
in  the  same  case,  they  give  a  very  comprehen- 
sive effect  to  this  plea  of  liberum  tenementum. 
Under  that,  they  say:  "If  the  defendant  proves 
he  has  a  single  acre  in  the  ville,  the  issue  is 
with  him,  whatever  quantity  of  land  the  plaint- 
iff may  have  there;  and  if  the  plaintiff  had 
meant  to  dispute  the  particular  spot,  he  should 
have  newly  assigned."    They  mean  this  of  a 
general  declaration  and   general  plea,  of  the 
plaintiff's  close  in  such  a  ville  or  town,  neither 
naming  nor  describing  the  close  particularly, ac- 
cording to  the  remarks  of  Willes,  Ch.  J.,  in 
Lambert  v.  Stroother,  Willes,  218,  223.   Hawke 
v.  Bacon  is  thus  abstracted  by  the  reporter: 
"  Upon  a  plea  of  liberum  tenementum,  the  de- 
fendant has  a  choice  to  what  parcels  he  will  ap- 
ply his  plea;  and  if  the  plaintiff  insists  on  a 
trespass  in  other  parcels,  he  must  new  assign." 
That  is  to  say,  if  the  plaintiff  declare  of  his 
close  generally  in  such  a  town,  and  the  defend- 
ant says  it  is  his  freehold,  on  which  the  plaint- 
iff takes  issue,  and  the  defendant  shows  a  free- 
hold  in  himself  anywhere  in    the  town,  he 
succeeds,  and  the  plaintiff  shall  not,  in  such 
case,  recover  on  proof  that  the  defendant  had 
actually  committed  trespass  any  where  else.  The 
reason  for  this  is  very  well  assigned  by  Willes, 
Ch.  J.,  in  Lambert  v.  Stroother.     "Formerly," 
says  he,  "  when  a  plaintiff  only  declared  gen- 
erally, it  was  thought  a  great  hardship  on  a  de- 
fendant, to  be  obliged  to  answer  such  a  general 
charge;  for' if  the  plaintiff  had  a  large  estate 
in  the  township,  the  defendant  could  not  tell 
in  which  of  the  closes  he  would  assign  his  tres- 
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pass  and,  therefore,  they  gave  the  defendant 
leave  to  plead  the  general  issue  [common  bar], 
to  oblige  the  plaintiff  to  make  a  new  assign- 
ment, and  ascertain  the  place  in  his  replication. 
If  he  did  not,  and  the  defendant  pleaded  gen- 
erally, as  he  might  do,  that  the  place  in  ques- 
tion was  his  freehold,  the  hardship  would  be 
turned  on  the  plaintiff;  for  then,  if  the  defend- 
ant could  prove  any  one  place  in  the  township 
to  be  his  freehold,  the  plaintiff  would  be  gone, 
as  is  expressly  held  in  the  case  of  Elwis  v. 
Lombe,  6  Mod.,  117-119.  And  it  is  said  in 
that  case,  and  likewise  in  several  other  cases, 
that  when  the  plaintiff  is  general  in  his  decla- 
ration, *the  defendant  shall  be  allowed  [*67O 
to  be  as  general  in  his  plea. "  And  in  Ooodright 
v.  Rich,  7  T.  R.,  331,  Lawrence,  J.,  puts  it  in 
this  way:  "According  to  the  modern  practice, 
if  the  defendant  plead  liberum  tenementum,  the 
plaintiff  is  driven  to  a  new  assignment,  in 
which  he  must  specify  the  close;  otherwise,  if 
the  defendant  prove  his  title  to  any  lands  fall- 
ing within  the  general  description  mentioned 
in  the  declaration,  it  is  sufficient."  This  rule 
runs  down  to  the  smaller  parcel,  and  applies 
as  well  where  the  close  is  named  or  abutted  as 
to  a  more  indefinite  case.  In  Stevens  v.  Whist- 
ler, 11  East,  51,  the  plaintiff  declared  for  a  tres- 
pass in  his  close  called  Shepherd's  lane.  The 
whole  of  this  was  a  parish  highway,  and  the 
plaintiff  owned  only  one  side  of  it,  but  proved 
a  trespass  on  both  sides  and  recovered  general- 
ly. The  court  said  the  defendant,  by  pleading 
freehold,  might  have  driven  the  plaintiff  to 
new  assign  of  his  side  of  the  lane.  In  other 
words,  under  a  plea  of  freehold  to  the  whole, 
if  the  plaintiff  had  not  new  assigned,  the  de- 
fendant might  at  least  have  protected  himself 
as  to  the  side  not  belonging  to  the  plaintiff,  if 
he  could  not  have  defeated  him  altogether.  It 
is  evident  that  he  might  have  defeated  him  en- 
tirely, had  he  applied  his  plea  to  the  one  half 
of  the  lane,  the  title  to  which  was  out  of  the 
plaintiff,  unless  the  latter  could  have  answered 
by  proving  a  trespass  on  his  own  side.  Surely 
the  statute,  under  which  the  plea  in  question 
was  interposed  before  the  justice,  intended  to 
be  equally  liberal.  It  expressly  provides,  that 
notwithstanding  the  plea  of  title,  the  defend- 
ant may,  in  the  C.  P.,  prove  that  the  plaintiff 
had  not  title  to  the  premises  when  the  trespass 
was  committed.  1  R.  L.  of  1813.  390,  sec.  7. 
He  has  not  the  advantage  of  a  formal  new  as- 
signment ;  he  is  stopped  on  his  plea  of  title, 
and  the  hardship  would  be  great  which  should 
refuse  him  the  privilege  of  applying  his  plea  to 
any  part  of  the  close,  and  putting  the  plaintiff 
at  least  to  show  a  trespass  on  some  spot  where 
he  appears  to  have  title  in  the  same  bounda- 
ries. He  takes  a  close  as  large  as  he  pleases, 
the  whole  town,  or  500  acres;  and  though  the 
defendant  should  plead  the  general  issue  to  a 
part,  it  is  extremely  difficult  to  say  whether  it 
would  avail  him.  By  the  statute,  *he  [*671 
was  tied  up  to  his  title  only,  and  on  failing, 
was,  to  pay  double  costs.  Strong  v.  8mith,2C&i., 

28.  He  may  show  title  in  a  third  person.  Id., 

29,  30.     He  may,  says  the  court  in  Douglas  v. 
Valentine,  7  Johns.,  277,  show  three  things, 
either  of  which  will  entitle  him  to  a  verdict, 
viz.:  title  in  himself,  title  in  a  third  person,  or 
possession  out  of  the  plaintiff.     True,  these 
cases  hold  that  he  admits  the  trespass.   The  sin- 
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gle  question  is,  to  what  extent?  Not  wherever 
the  plaintiff  may  choose  to  say  it  was  commit- 
ted. If  we  are  to  range  the  whole  town,  on  a 
general  declaration, where  the  defendant  has  ti- 
tle to  one  acre,  he  is  to  elect  and  say  I  tres- 
passed there.  If  we  range  in  a  larger  close, 
which  the  plaintiff  has  set  out,  the  defendant 
may,  by  a  parity  of  reasoning,  show  a  title  to 
part;  and  at  least,  then,  throw  the  onus  on  the 
plaintiff  of  making  out  a  trespass  in  another 
part,  where  he  has  title.  If  the  plaintiff  would 
avoid  having  the  onits  thrown  upon  him,  he 
should  be  careful  in  his  declaration  or  novel 
assignment,  not  to  claim  more  land  than  he 
owns,  and  put  the  defendant  to  divide  the  close 
in  his  plea. 

The  simple  proposition  comes  to  this:  that 
where  issue  is  joined  upon  the  title  to  a  single 
close,  neither  party  is  bound  to  show  a  title  to 
the  whole.  It  is  divisible.  The  plea  admits  a 
trespass  somewhere  in  the  close,  but  not  in  all 
and  every  part  of  it.  No  such  thing  is  alleged 
in  the  declaration;  no  such  thing  is  implied  by 
law;  and  the  law  goes  on  shifting  the  onus  pro- 
bandi,  and  allowing  the  parties  to  apply  their 
evidence  according  to  the  justice  and  equity  of 
the  case.  The  substance  of  the  issue  is  to  be 
proved.  That  substance  is,  whether  the  spot 
where  the  act  was  done  belongs  to  one  party  or 
the  other. 

Suppose  the  plaintiff  puts  in  a  replication, 
alleging  title  in  himself  to  a  certain  close  where- 
in the  trespass  was  committed,  on  which  the 
defendant  takes  issue,  the  plaintiff  is  not  bound 
to  show  title  to  the  whole,  but  only  that  part 
where  the  trespass  was  committed.  I  know  the 
contrary  was  held  in  Hawke  v.  Bacon,  in  an- 
alogy, as  was  said,  to  the  proof  under  the  plea 
6  1  2*]  of  liberum  tenementum;  but  that  *de- 
cision  and  the  analogy  on  which  it  proceeded, 
has  been  overruled  by  at  least  three  several 
cases. 

The  narrow  view  taken  of  the  plaintiff's 
rights  in  Hawke  v.  Bacon,  tended,  it  is  true,  in 
some  degree,  to  shake  those  of  the  defendant, 
which  appear  so  plainly  to  stand  upon  the  same 
reason.  In  Richards  v.  Peake,  2  Barn.  &  C. , 
918,  the  plaintiff  new  assigned  a  trespass  in  a 
close  called  Burgey  Cleave  Garden,  making 
title  to  the  whole.  The  defendant  took  issue 
on  the  title  to  the  whole,  as  he  had  been  di- 
rcted  to  do  in  Hawke  v.  Bacon.  On  the  trial, 
it  appeared  that  the  part  of  the  close  where  the 
trespass  was  in  fact  committed,  belonged  to 
him,  but  a  considerable  residue  belonged  to 
the  plaintiff.  The  verdict  being,  as  the  judge 
at  Nisi  Prius  directed,  for  the  defendant  gen- 
erally, on  a  motion  for  a  new  trial,  Abbott, 
Ch.  J.,  said  the  words  in  the  replication:  "The 
close  in  which,  etc.,  in  the  declaration  men- 
tioned," confined  that  allegation  to  the  spot 
where  the  trespass  was  committed:  and  Hol- 
royd,  J.,  said  the  allegation  was  divisible,  and 
raised  a  question  of  title  as  to  the  particular 
part  of  the  close  where  the  trespass  was  com 
mitted.  Tapley  v.  Wainright,  5  Barn.  &  Ad., 
395,  presented  a  similar  issue;  and  it  was  held 
that  the  inquiry  at  the  trial  ran  through  the 
whole  close  and  all  its  parts;  that  it  was  divisi- 
ble, and  the  plaintiff  should  recover  for  a  tres- 
pass in  a  part  of  the  close  where  he  had  title, 
though  the  defendant  owned  other  parts.  Den- 
man,  Ch.  J.,  said:  "Our  decision  is  at  vari- 
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ance  with  the  dictum  in  the  Court  of  C.  P..  in 
Hawke  v.  Bacon,  which,  after  much  consider- 
ation, we  think  is  not  founded  on  sufficient 
reason;  and  not  supported  by  the  analogy  to 
the  plea  of  liberum  tenementum,  on  which  it 
appears  to  have  been  founded."  These  two 
last  cases  show  the  proper  construction  on  the 
replication  by  which  the  new  assignment  is 
made,  both  in  respect  to  the  plaintiff's  and  the 
defendant's  right  to  limit  the  operation  of  the 
pleadings  to  the  territorial  evidence.  The 
principle  plainly  comprehends  this  case  ;  but 
Bassett  v.  Mitchell,  2  Barn.  &  Ad.,  99,  is  still 
more  closely  analogous.  The  declaration  in 
trespass  quare,  etc.,  set  out  the  abuttals.  The 
plea  was,  that  the  said  close  in  which,  etc., 
was  part  of  an  allotment  *of  six  acres,  [*673 
wherein  the  defendants  had  authority  by  law 
to  get  materials  for  repairing  the  highway;  and 
they  justified  the  trespass  under  such  authority. 
The  plaintiff  replied,  that  the  close  in  which, 
etc.,  was  not  parcel  of  the  six  acres.  Only  a 
part  of  the  close  was,  in  truth,  parcel  of  six 
acres,  and  in  that  part  alone  the  trespass  was 
committed,  as  the  jury  found;  and  Littledale, 
J.,  held  and  so  directed  at  the  circuit,  that  this 
was  finding  the  whole  issue  for  the  defendants. 
A  verdict  being  entered  accordingly,  on  a  mo- 
tion to  change  and  enter  it  in  favor  of  the 
plaintiff,  Ld.  Tenterden,  Ch.  J.,  said:  "The 
opinions  of  the  court  in  Richards  v .  Peake,  go 
the  whole  length  of  this  case;  and  if,  as  has 
been  urged,  we  are  to  look  to  convenience,  I 
think  that  is  on  the  side  of  the  defendant.  The 
declaration  charges  the  commission  of  tres- 
passes by  digging  the  soil  and  otherwise,  in  a 
close  of  the  plaintiff,  which  it  describes.  The 
plaintiff  was  not  obliged,  in  support  of  this 
declaration,  to  prove  trespasses  committed  in 
every  part  of  the  close.  The  defendant  was 
not  bound  to  support  his  justification  as  to  all 
parts.  It  is  said  that  the  record,  under  these 
circumstances,  will  not  be  decisive  evidence  in 
a  future  action ;  nor  will  it  as  to  the  whole  land 
in  question;  but  either  party  may  show  by  evi- 
dence what  part  it  was  that  was  affected  by  the 
result  of  this  cause.  If  the  objection  which  has 
been  taken  for  the  plaintiff  were  to  prevail,  it 
would  lead  to  great  inconvenience  on  the  trial, 
where  pleas  of  this  nature  haye  been  pleaded, 
and  such  causes  would  often  be  decided  on 
points  of  form,  and  not  on  those  really  in  ques- 
tion." Littledale,  J.,  said:  "  the  record  would 
be  evidence  of  a  former  decision  as  to  part  of 
the  place  in  dispute;  and  it  must  be  shown  by 
proof  which  part  that  was.  If  this  imposes  any 
hardship  on  the  plaintiff,  it  may  as  well  be 
said  on  the  other  hand,  that  a  defendant  is 
subjected  to  hardship,  because  a  plaintiff  may 
recover  by  proving  a  trespass  committed'in  any 
part  of  the  close  mentioned  in  his  declaration; 
since  that  declaration, unexplained  by  evidence, 
would  be  conclusive  against  the  defendant  af- 
terwards, as  to  the  whole  close.  I  think  the  al- 
legation here,  that  '  the  close  in  which,  etc.,' 
was  part  of  the  allotment  was  strictly  proved; 
*for  the  close  in  which,  etc.,  was  ap-  [*674 
plicable  to  any  part  of  the  land  within  the 
bounds  stated  in  the  declaration,  in  which  the 
plaintiff  might  show  a  trespass  actually  com- 
mitted." Taunton,  J.,  said:  "  It  is  clearly 
held  in  Richards  v.  Peake,  that  '  the  close  in 
which,  etc.,'  does  not  mean  the  whole  close  re- 
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f erred  to  in  the  declaration;  but  the  place  in 
which  the  trespass  is  proved  to  have  happened, 
and  the  defendant  may  so  apply  it.  Here  tres- 
passes were  proved  in  one  part  of  the  close 
only,  and  the  defendant  established  his  right  in 
that  part."  Patterson,  J.,  said:  "  The  descrip- 
tion given  in  the  declaration,  is  merely  for  the 
purpose  of  identifying  the  close  which  is  the 
subject  of  the  action.  When  the  trespasses  are 
stated,  the  words  '  in  the  said  close,'  do  not 
mean  every  part  of  the  close;  and  the  plea  must 
be  understood  in  an  equally  confined  sense." 

I  do  not  deny,  that  on  a  naked  plea  of  liber- 
urn  tenementum,  prima  facie  the  plaintiff  may 
be  entitled  to  recover.  Prima  fade,  his  posses- 
sion is  admitted,  the  trespass  is  admitted,  and 
he  may  take  his  verdict  of  six  cents,  if  the  de- 
fendant show  no  right  in  the  close  described. 
But  if  the  latter  prove  title  to  a  part,  he  may 
say:  "  Here  the  trespass  was  committed."  In 
other  words,  he  may  apply  his  proof  to  that 
part.  The  onus  then  changes.  The  plaintiff 
must  show  a  trespass  within  the  bounds  of  his 
own  title.  The  defendant  cannot  prove  the 
negative.  He  cannot  locate  the  trespass.  That 
is  properly  the  plaintiff's  business.  The  great 
question  in  the  cases  has  been,  whether  he  had 
even  that  right  left.  And  this  is  all  very  rea 
sonable.  The  plaintiff  takes  what  extent  of 
close  he  pleases.  Suppose  the  defendant  shows 
title  to  the  whole  except  a  few  feet;  it  cannot 
be  right  to  demand  of  him  that  he  should  take 
the  plaintiff's  case  into  his  own  hands,  and 
show  that  he  never  passed  the  boundary  of  his 
title.  All  (he  rule  requires  is,  that  the  plaint 
iff  should  do  that. 

It  is  supposed  that  a  distinction  may  be  taken 
between  this  case  and  those  cited,  from  the 
fact  that  the  general  issue  was  there  pleaded ; 
whereas  here  is  only  a  naked  justification.  But 
in  Tapley  v.  Wainright,  there  was  no  general  is- 
sue. The  plea  was  simply  of  title  under  a  right 
675*J  *of  common,  which  the  replication 
sought  to  avoid  by  averring  that  the  common 
had  been  inclosed  for  more  than  20  years.  The 
trespasses  alleged  by  the  plaintiff  stood  com- 
pletely admitted  to  the  same  extent  as  here. 
Yet  the  pleadings  were  held  divisible  as  to  ter- 
ritory, and  the  plaintiff  was  put  to  his  proof. 
The  great  question  there  was,  whether  on  such 
an  issue,  the  plaintiff  was  not  bound  to  show 
title  to  the  whole.  He  proved,  in  fact,  a  va- 
riety of  trespasses  extending  throughout  the 
territory  covered  by  the  pleadings,  as  well  that 
which  belonged  to  him  as  to  the  defendant,  and 
the  recovery  was  divided  and  adjusted  accord- 
ingly. In  none  of  the  cases  does  the  reasoning 
of  the  court  turn  at  all  on  the  interposition  o 
the  general  issue.  In  whatever  form  the  ques- 
tion of  title  may  be  introduced,  I  understand 
the  cases  fully  to  establish  that  it  is  absolutely 
and  unqualifiedly  divisible.  Equity  can  easily 
be  attained  by  a  proper  change  of  the  onus. 
These  authorities  place  the  pleadings  in  tres- 
pass upon  a  practicable  footing;  and  they  are 
conformable  to  the  general  rule,  that  quantitie: 
and  measures  are  immaterial. 

What  passed  before  the  justice  while  this 
cause  was  there,  so  far  as  it  went  to  limit  the 
trespass  to  the  south  side  of  the  cross-road,  if  it 
were  admissible  within  the  cases  from  which  I 
have  read,  was  at  most  immaterial;  for  the  law 
implied  what  it  tended  to  prove.  It  could  do 
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no  injury,  in  any  possible  view.  This  disposes 
of  the  exception  to  that  evidence:  and  upon 
the  supposition  that  the  court  were  correct  in 
their  charge  to  the  jury  on  the  main  point, 
then  that  part  of  the  charge  which  in  effect 
directed  that  the  trespasses  supposed  to  have 
been  admitted  by  the  form  of  pleading,  were 
out  of  the  case,  and  that  the  issue,  in  that  re- 
spect, was  confined  to  the  disputed  strip  of 
land,  was  also  right. 

I  have  before  taken  notice  of  about  all  the 
material  evidence  on  the  question  of  title.  That 
lay  between  the  cross-road  as  recorded  and  the 
cross-road  as  traveled.  And  the  question  now 
is,  whether  in  the  eye  of  the  law,  for  it  was 
decided  as  a  question  of  law  in  the  court  below, 
the  road  dejnre  or  the  road  de facto  should  con- 
stitute the  southern  *boundary.  The  [*676 
deed,  as  we  have  seen,  bounded  itself  on  the 
cross-road,  the  grantor  then  owning  enough 
land  to  satisfy  it  taken  either  way.  Admitting 
the  road  to  have  been  duly  recorded,  we  then 
have  two  different  abuttals,  either  of  which 
will  answer  to  the  southern  line  of  the  convey- 
ance; and,  on  the  first  blush,  I  confess  it  struck 
me  as  a  case  proper  to  be  left  to  the  jury,  upon 
the  circumstances.  The  theoretical  road  would 
give  the  length  of  chain.  True,  authorities  are 
cited  for  the  well  settled  rule  that  a  known 
monument  shall  control  distance;  but  that  begs 
the  question.  Which  is  the  known  monument 
that  is  to  exercise  this  control — the  recorded 
line  or  that  marked  on  the  ground?  On  this 
question  of  intent,  the  court  below  felt  them- 
selves authorized  to  direct  a  verdict  in  favor  of 
the  line  as  it  had  been  surveyed,  laid  out  and 
worked.  To  warrant  an  unqualified  direction 
at  the  trial  in  favor  o^:  one  or  the  other  party, 
the  evidence  must  either  be  undisputed,  or 
there  must  be  such  a  strong  preponderance 
that  should  the  jury  find  against  it,  a  new  trial 
would  be  granted  for  that  reason.  Per  Gaselee, 
J.,  in  Davis  v.  Russell,  5  Bing.,  354;  per  Mar- 
cy,  J.,  in  Deemyer  v.  Souzer,  6  Wend.,  436, 
438;  and  see  Ward  v.  Van  Duzer,  2  Hall  (N. 
Y.),  8.  C.,  162.  Nor  is  it  always  enough  that 
the  evidence  be  undisputed,  if  it  be  of  a  cir- 
cumstantial character:  for  then  there  is  often 
a  conclusion  to  be  drawn  by  the  jury;  and  to 
warrant  the  direction  of  the  judge,  the  conclu- 
sion should  be  so  plain  that  a  verdict  against  it 
would  be  set  aside.  But  where  there  is  a  con- 
clusion of  law  arising  on  plain  facts,  the  judge 
may,  and  it  is  indeed  his  duty  to  direct  a  ver- 
dict according  to  such  conclusion.  Thus  in  a 
conveyance,  a  line  of  a  given  length  between 
two  well  ascertained  termini,  leaves  no  room 
for  the  jury  to  pass  beyond  them  upon  the  in- 
tent, though  the  line  exceed  the  intermediate 
distance.  And  in  one  case,  where  the  place  of 
beginning  was  at  the  land  of  A  at  a  stake  and 
stones  there;  and  there  were  two  such  monu- 
ments near  each  other,  one  on  land  holden  by 
deed  to  A  in  fee,  and  the  other  holden  by  him 
upon  contract,  the  court  felt  itself  authorized 
to  prefer  the  former  as  matter  of  law,  though 
there  were  some  words  in  the  conveyance 
*which  seemed  to  indicate  the  latter  as  [*67  7 
the  point  intended.  Crosby  v.  Parker,  4  Mass., 
110,  before  Parsons,  Ch.  J.,  who  tried  the  cause 
and  afterwards  joined  in  passing  on  the  point 
at  bar.  A  similar  direction  was  given  in  Jack- 
son v.  Freer,  and  sanctioned  by  this  court,  17 
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Johns.,  29,  upon  facts  much  more  strongly  re- 
sembling those  proved  here.  A  map  had  been 
made,  under  the  direction  of  the  commission- 
ers of  the  land  office,  and  filed  in  the  secreta- 
ry's office,  representing  allotments  numbered, 
with  their  courses  and  distances  according  to 
which  patents  had  issued;  but  the  map  had 
been  made  on  actual  survey,  which  was  accom- 
panied with  marked  ground  lines.  From  these 
the  map  differed;  and  when  patents  came  to  be 
issued  for  the  lots  as  represented  on  the  map, 
it  was  discovered  that  pursuing  the  latter  would 
derange  the  marked  ground  lines,  which  were 
also  described  in  the  field  book.  In  ejectment, 
wherein  the  map  was  set  up  against  the  prac- 
tical location,  Mr.  J.  Yates  directed  a  verdict 
in  favor  of  the  latter.  Spencer,  Ch.  J.,  deliv- 
ered the  opinion  of  the  court,  on  the  motion 
for  a  new  trial.  He  said:  "The  real  question 
is,  which  shall  prevail,  the  actual  location  of 
the  lots  on  the  ground,  by  marking  and  num- 
bering trees  at  the  corners,  and  by  marking  the 
lines  of  the  lots,  or  the  corners  and  distances 
which  the  map  represents  the  lots  as  entitled 
to?  The  survey  of  the  lots  and  the  actual  lo- 
cation of  them  was  the  joint  act  of  all  the  par- 
ties interested,  and  must  control."  He  held  the 
actual  survey  to  be  the  practical  location,  and 
said  that  the  patents,  by  referring  to  the  map, 
virtually  referred  to  the  field  book  and  survey 
also.  I  understand  the  principle  of  this  decis- 
ion to  be,  that  where  ground  lines  are  estab- 
lished by  competent  authority  on  actual  survey, 
and  marked,  they  shall  prevail  over  similar 
lines  marked  or  described  on  paper,  and  filed 
in  a  public  office;  and  when  they  are  after- 
wards spoken  of  as  lots  or  roads,  no  matter 
which,  the  practical  lot  or  the  practical  road  is 
to  be  intended.  Such,  we  know,  is  universally 
the  case  in  common  parlance.  It  was  said  in 
Jackson  v.  Freer,  that  the  map  was  of  usse  for 
representing  the  relative  position  of  the  lots. 
In  the  case  before  the  court,  it  is  difficult  to 
O78*]  conceive  *of  any  use  that  the  recorded 
survey  could  be  put  to  in  the  book  of  roads. 
In  truth,  no  such  survey  had  ever  been  made, 
and  the  distance  was  probably  a  mere  slip  of 
the  pen.  The  surveyor  and  two  of  the  com- 
missioners, the  only  two  whose  names  appear 
on  the  record,  testified  that  the  road,  as  laid 
out,  was  according  to  the  actual  original  sur- 
vey. It  was  immediately  opened  and  worked, 
and  used  by  the  public  up  to  the  time  of  the 
trial;  at  the  time  of  the  conveyance  to  the 
plaintiff,  more  than  six  years  had  elapsed  from 
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the  date  of  the  survey,  and  nearly  that  time 
from  the  recording  of  the  mistaken  road.  Ad- 
mitting the  record  to  have  ever  been  valid,  it 
was  nearly  gone  by  the  statute  limitation  of 
six  years,  when  the  plaintiff  took  his  deed.  2 
R.  L.  of  1813,  277.  sec.  23.  The  record  had 
lain  as  waste  paper,  and  the  road,  as  described, 
never  opened  nor  worked,  nor  thought  of, 
from  June  14,  1821,  the  time  of  the  survey,  and 
from  Sep.  10,  of  that  year,  when  it  was  filed. 
The  commissioners  might,  doubtless,  at  any 
time,  have  relaid  the  road,  discontinued  the 
old  description,  and  filed  a  corrected  record. 
But  it  is  moreover  quite  doubtful  whether  the 
record  ever  had  any  validity.  It  was  not 
founded  on  a  survey,  which  was  required  by 
the  Statute  4  R.  L.  of  1813,  270,  sec.  1.  It  was 
never  assented  to  by  the  commissioners;  and  it 
is  quite  evident  that  they  never  intended  to 
sign  or  deliver  such  a  paper  as  the  surveyor 
made  to  represent  the  road.  There  appears  to 
have  been  no  cognizance,  no  act  of  jurisdic- 
tion by  the  competent  authority.  The  words 
"four  chains  south  of  the  bridge"  seem  to  have 
been  written  by  mistake,  instead  of  four  chains 
south  of  the  center  of  the  bridge.  The  survey- 
or, the  axe-man  and  the  two  commissioners  all 
concur  in  the  actual  location  at  the  four  rods 
from  the  center;  and  they  were  uncontradicted 
at  the  trial.  This  naked  description,  so  palpa- 
bly contradicted  by  acts  open  and  notorious, 
by  all  appearances,  and  so  easily  refuted  by  nu- 
merous sources  of  information;  a  description, 
too,  of  doubtful  authority  in  its  origin  and,  if 
ever  valid,  nearly  overcome  by  the  Statute  of 
Limitations,  certainly  dwindles  into  compara- 
tive insignificance,  by  the  side  of  the  numerous 
and  imposing  circumstances  which  bespoke 
the  real  road;  *and  comparing  this  [*679 
with  the  cases  in  which  courts  have  directed 
verdicts  on  questions  of  boundary,  I  feel,  on 
the  whole,  satisfied  that  the  court  below  has 
not  gone  beyond  them.  Indeed,  I  think  the 
balance  of  evidence  quite  strong,  if  not  con- 
clusive, that  the  plaintiff,  when  he  took  his 
deed,  must  have  done  so  in  reference  to  the 
ostensible  road  as  his  real  boundary. 

The  result  is,  that  the  judgment  below  must  be 
affirmed. 

Trespass.  Cited  in— 21  Wend.,  255 :  5  Denio,  301 ;  11 
N.  Y.,  425 ;  6  Barb.,  522  :  97  Mass.,  420. 

Unqualified  direction  to  jury  in  favor  of  one  party. 
Cited  ln-8  N.  Y.,  75;  4  Barb.,  518;  62  Barb.,  518; 
Edm.,  97. 

Also  cited  in-67  N.  Y.,  192. 
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OFFICERS,  MINISTERIAL. 

How  far  protected  by  process ; 

Refusal  of  sheriff  to  execute  process  ;  what 
justifies. 

Earl  v.  Camp,  1198 

Parker  v.  Walrod,  1181 

Clark  v.  Hallock,  1214 

OFFICERS,  PUBLIC. 

Personal  liability  of,  on  contracts  made  by 
them. 

Osborne  v.  Kerr,  95 

PAYMENT. 

See  BILLS,  NOTES  AND  CHECKS. 
Presumption  of,  from  lapse  of  time. 

Miller  v.  Smith,  1160 

Voluntary,  under  mistake  5 
Payment  under  duress ; 
Recovery. 

Wisner  v.  Bulkly,  879 

PRACTICE. 

Appeal  from  orders ; 

Distinction  between  appealable  and  non-ap- 
pealable orders. 

Rowley  v.  Van  Benthuysen,       1131 
Reopening  the  case  to  admit  further  evi- 
dence. 

Mathews  v.  Whitney,  171 

Writs  of  error ; 
Distinction  between  coram  nobis  and  coram 


Camp  v.  Bennett, 
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PARTNERSHIP. 

As  a  general  rule,  individual  partner  cannot 
bind  his  copartners  by  deed. 

Gates  v.  Graham,  50 

Power  of  individual  partner  to  bind  firm  ; 

Whitaker  v.  Brown,  1178 

Gansevoort  v.  Williams,  563 

Notice  to  holder  of  note  ;  what  amounts  to. 

Wilson  v.  Williams,  568 

Note  made  in  firm  name  ; 
Presumption. 

Whitaker  v.  Brown.  1178 

Definitions  of;  what  constitutes. 

Porter  v.  M'Clure,  831 

PRINCIPAL  AND  AGENT. 

See  AUCTION. 

Authority  of  agent  to  execute  contract  under 

seal,  must  be  under  seal ; 
Ratification  must  also  be  under  seal. 

Blood  v.  Goodrich,  217 

General  and  special  agency;  distinction  be- 
tween. 

Jeffrey  v.  Bigelow,  459 

PRINCIPAL  AND  SURETY. 

What,  in  general,  will  discharge  surety  5 
Contract,  strictly  construed. 

Albany  Dutch  Church  v.  Ved- 
der,  576 

QUO  WARRANTO. 

Lies  for  usurping  a  public  franchise. 

People  v.  Thompson,  1231 
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REAL  PROPERTY. 

See  BOUNDARIES  ;  EVIDENCE  ;  EJECT- 
MENT. 
Adverse  possession ;  what  constitutes. 

Whitney  v.  Wright,  825 

Covenant  of  warranty ; 
Grantor  estopped  from  setting  up  subse- 
quently acquired  title. 

Jackson  v.  Waldron,  337 

Location  of  boundaries ;  agreement ;  ac- 
quiesence. 

Adams  v.  Rockwell,  1102 

In  absence  of  statutes  to  the  contrary,  church 
pews  partake  of  the  nature  of  realty. 

Trustees  v.  Bigelow,  1013 

Perpetuities ; 

Suspension  of  the  power  of  alienation  ; 
Election. 

Hawley  v.  James,  1026 

RELEASE. 

See  WILLS. 

REMEDY. 

Cumulative  remedies. 

8.  &  B.  Tp'ke  Co.  v.  People,      860 

SALES. 

See  STATUTE  OF  FRAUDS. 
Executory  contract ; 
Delivery;  when  title  passes. 

Fitch  v.  Beach,  843 

Possession  retained  by  vendor. 

Look  v.  Comstock,  851 

Property  in  goods,  delivered  on  fraudulent 

sale,  passes. 
Subsequent  bona  fide  purchaser,  protected. 

Andrew  v.  Dieterick,  527 

Warranty  of  quality  in  sales  made  by  sam- 
ple. 

Beebee  v.  Roberts,  177 

Warranty  5  implied ; 
Caveat  emptor  ; 
Fraudulent  representations. 

Boorman  v.  Jenkins,  232 

Warranty  of  quality ; 
What  sufficient  to  constitute. 

Cook  v.  Moseley,  373 

Warranty  ;  time  of  making. 

Brewster  v.  Countryman,  189 

SLANDER. 

Charge  of  perjury;  what  constitutes. 

Roberts  v.  Ohamplin,  559 

Charge  of  perjury  ;  evidence  to  sustain. 

Clark  v.  Dibble,  1212 

Charging  a  woman  with  being  unchaste  or  a 
common  prostitute. 

Bradt  v.  Towsley,  365 

Mitigation  of  damages. 

Purple  v.  Norton,  277 

Privileged  communications. 

Vanderzeev.  M'Gregor,  225 

Words  actionable  per  se. 

Casev.  Buckley,  881 

SHERIFF. 

See  OFFICERS,  MINISTERIAL. 
Liability  for  acts  of  deputy. 

Walden  T>.  Damson,  970 
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STATUTE  OF  FRAUDS. 

Promise  to  answer  for  debt  of  another ; 
Expression  of  consideration  in  writing. 

Packer  v.  Willson,  887 

What  a  sufficient  expression  of  considera- 
tion. 

Rogers  v.  Kneeland,  314 

Sale  at  auction,  within  ; 
Memorandum  of  auctioneer  binds  purchaser; 
Time  and  place  of  entry  ; 
Entry  by  clerk. 

Trustees  v.  Bigelow,  1013 

STATUTE  OF  LIMITATIONS. 

New  promise ;  acknowledgment ;  must  be 
equivalent  to  a  new  promise. 

Allen  v.  Webster,  866 

TRIAL. 

See  PRACTICE. 

Expression   of  opinion   by   the   court  on 
weight  of  evidence. 

People  v.  White,  556 

TENDER. 

Tender  of  chattels. 

Lamb  v.  Lathrop,  307 

USURY. 

Ramsdall  t>.  Morgan,  1203 

New  securities. 

Hammond  v.  Hopping,  454 

WATER-COURSES. 

Diversion  of; 

Use  of  water  of  spring,  a  stream  from  which 

flows  through  lands  of  another ; 
Irrigation. 

Arnold  v.  Foot,  147 

WARRANTY. 
See  SALES  ;  REAL  PROPERTY. 

WILLS. 

Construction  of; 

When  invalid  in  part,  whether  invalid  in 

toto; 
Election  ; 
Change  of  law  prior  to  death  of  testator. 

Salmon  v.  Stuyvesant,  1114 

Fee  by  implication ; 
Charge  upon  devisee. 

Tanner  v.  Livingston,  61 

Rule  against  perpetuities. 

Hawley  v.  James,  1026 

Repugnant  provisions; 
Construction  of  ;  rules. 

Bradstreet  v.  Clark,  245 

WITNESSES. 

Re-examination  of,  after  testimony  is  closed. 
Clark  v.  Vorce,  833 


WRITS. 


See  PRACTICE. 


WEND.  12,  13,  14,  15,  16. 
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ABATEMENT  AND  REVIVAL. 

After  wife's  death,  husband's  liability  for  wife's 
debts  extends  only  to  assets;  and  a  suit  against  both 
abates  by  death  or  wife  before  declaration. 

Williams  v.  Kent,  15  Wend.  3(50,  893 

Statutory  provision  that  action  shall  not  abate  by 
death  of  one  of  several  defendants  applies  only  to 
cases  where  cause  of  action  survives.  Idem.  893 

ACCORD  AND:SATISFACTION. 

Where,  on  compromise  of  debt,  creditor  accepts 
note  of  third  person,  for  a  less  sum,  in  full  pay- 
ment, it  may  be  pleaded  as  an  accord  and  satisfac- 
tion. 

Kellogg  v.  Richards,  14  Wend.  116,  557 

ACCOUNT  ,'STATED. 

Where,  on  settlement  of  accounts,  debtor  gave  to 
creditor  a  promissory  note  made  by  debtor  and  pay- 
able to  third  person,  for  portion  of  assumed  bal- 
ance, in  action  on  such  note  by  assignees  of  pay- 
ee who  bad  been  discharged  as  an  insolvent :  held, 
defendant  might  show  error  in  statement  of  ac- 
count, and  plaintiffs  were  only  entitled  to  recover 
the  true  balance  due  at  time  of  settlement,  after 
deducting  other  payments  made  on  such  settle- 
ment. 

Morton  v.  Rogers,  14  Wend.  575  72O 

Aff 'g,  Rogers  v.  Morton,  12  Wend.  484,  203 
Where  there  is  settlement  between  partners,  and 
promise  by  one  to  pay  the  other  the  balance  struck, 
action  at  law  may  be  maintained,  though  by  acci- 
dent or  otherwise,  trifling  debts  remain  unadjusted. 

Clark  v.  Dibble,  16  Wend.  601.  1212 

Account  stated  by  vendee  different  from  contract 
is  not  admissible  in  vendor's  favor,  where  he  refused 
to  settle  on  such  basis. 

Mead  v.  Degolyer,  16  Wend.  632,  1223 

ACCOUNTING. 

hiWhere  plea  to  bill  in  chancery  for  accounting  is 
ordered  to  stand  for  an  answer,  and  is  insufficient, 
complainants  may  appeal :  but  if  not  objected  to  at 
the  time,  the  objection  is  waived,  and  complainant 
cannot  subsequently  by  amendment  to  his  bill  call 
in  question  its  sufficiency. 

Leaycraft  v.  Dempaey,  15  Wend.  83,  793 

ACKNOWLEDEGMENT  and  PROOF 
OF  DEEDS,  Etc. 

Order  of  proof  of  sealed  instrument  where  there 
is  subscribing  witness,  see, 

Jackson  v.  Waldron,  13  Wend.  178,  337 

Evidence  that  subscribing  witness  cannot  be 
found,  will  not  authorize  inference  that  his  hand- 
writing cannot  be  proved.  Idem. 

Subscribing  witness  to  bond  testified  he  would 
not  have  witnessed  it,  if  execution  had  not  taken 
place  in  his  presence.  Held  sufficient  to  authorize 
its  introduction,  though  witness  could  not  say  that 
he  had  seen  certain  obligors  sign  it. 

Hall  v.  Luther,  13  Wend.  491,  449 

Identity  of  grantor  in  deed  may  be  proved  by  oth- 
er than  subscribing  witness  and  certificate  of  ac- 
knowledgment need  not  state  the  residence  of  wit- 
ness who  did  identify  grant. 

Dibble  v.  Rogers,  13  Wend.  541,  466 

Prior  to  1801  in  certificate  of  proof  of  deeds,  officer 
need  not  certify  that  he  knew  subscribing  witness  or 

WEND.  12,  13,  14,  15,  16. 


that  witness  testified  that  he  knew  the  grantors  to 
be  the  persons  described  in  and  who  executed  the 
deed. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

ACTION.  _^_ 

United  States  Marshal  cannot  maintain  action  at 
law  against  his  successor  for  his  share  of  allowance 
for  custody  of  property, 

Waddell  v.  Morris,  14  Wend.  76,  543 

No  action  lies  for  services  rendered  a  testator  in 
hope  of  a  legacy,  except  where  it  is  manifest  that 
it  was  understood  by  both  parties  that  compensa- 
tion should  be  made  by  will,  and  none  is  made. 

Martin  v.  Wright's  Adm'rs,  13  Wend.  461,    439 
Where  suit  is  commenced  by  filing  and  service  of 
declaration,  day  of  actual  commencement  of  suit 
may  be  shown  on  the  trial,  if  rights  of  parties  re- 
quire such  proof. 

Michaels  v.  Shaw,  12  Wend.  587,  24O 

ADVERSE  POSSESSION. 

See  EJECTMENT. 

Absolute  conveyance  by  trustee  is  a  good  foun- 
dation for  an  adverse  possession, 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

Possession  under  contract  to  purchase  after  per- 
formance by  vendee  and  accruing  of  right  to  deed, 
is  sufficient  color  of  title  whereon  to  base  defense 
of  adverse  possession  in  ejectment  by  vendor. 

Briggsv.  Proxner,  14  Wend.  227,  697 

Deed  under  title  adverse  to  possession  under  ex- 
ecutory contract  for  purchase  is  void. 

Whitney  v.  Wright,  15  Wend.  171,  825 

AFFIDAVITS. 

Form  of  certificate  authenticating  affidavits  tak- 
en abroad,  objected  to  by  counsel  and  approved  by 
the  court.  See, 

Belden  v.  Devoe,  12  Wend.  223,  111 

AFFIDAVIT  OF  MERITS. 

Generally  an  affidavit  of  merits  is  not  sufficient 
to  resist  motion  to  strike  out  plea  as  false. 

Belden  v. Devoe,  12  Wend.  223,  111 

ALIENS. 

See  DOWER. 

Act  of  1822  made  perfect  a  title  acquired  under 
Act  of  1817  with  restriction  of  leasing,  and  gave 
alien  owner  full  power  to  lease. 

EUice  v.  Winn,  12  Wend.  342.  15» 

Proceedings  in  reference  to  naturalization  of 
aliens  are  liberally  construed  and  every  intendment 
is  in  their  favor. 

Priest  v.  Gumming*,  16  Wend.  617,  1218 

Alien  friend,  at  common  law,  may  not  only  take 

and  hold  real  estate  until  office  found,  but  may 

maintain  action  for  its  recovery  in  case  of  intrusion 

by  an  individual. 

Bradstreet  v.  Supra,  of  Oneida  Co.,  13 

Wend.  546,  469 

Alien  who  has  received  conveyance  of  land  from 
an  alien  may  transmit  tiile  by  conveyance  to  an 
alien  under  Acts  of  1798  and  1819. 

Aldrich  v.  Manton,  13  Wend.  458,  438 

An  alien  feme  covert  may  be  naturalized  without 
the  concurrence  of  her  husband. 

Priest  v.  Cummings,  16  Wend.  617,  1218 
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ALTERATION    OF    WRITTEN    IN- 
STRUMENTS. 

Alteration  of  sealed  instrument  given  to  secure 
the  payment  of  a  sum  of  money,  does  not  avoid  it, 
although  the  person  making  the  alteration  acts  only 
under  parol  authority. 

Knapp  17.  Maltby.  13  Wend.  687,  484 

AMENDMENT. 

See  JUSTICE  COURT. 

Variance  between  judgment  and  execution  and 
the  recitals  in  sheriff's  deed  is  amendable. 

Brown  v.  Betts,  13  Wend.  29,  284 

General  verdict  on  two  counts  for  same  cause  of 
action,  where  one  is  good  and  the  other  bad,  will  be 
amended  so  as  to  apply  to  the  former,  where  evi- 
dence given  applies  as  well  to  the  good  count  as  to 
the  bad. 

Atten  17.  Addington,  12  Wend.  215,  1O8 

Granted  in  such  case  on  payment  of  costs  of  mo- 
tion in  arrest. 

Sayre  17.  Jewett,  12  Wend.  1*5,  79 

Declaration  amended  by  adding  new  count  upon 
same  cause  of  action,  on  payment  of  costs  of  mo- 
tion, though  after  cause  has  been  two  years  at  issue 
and  twice  noticed  for  trial. 

Saltus  17.  Bayard,  12  Wend.  338,  112 

Justice  may  amend  attachment  issued  by  him  by 
inserting  after  return  of  process  the  amount  of  debt 
sworn  to  by  the  applicant. 

Near  v.  VanAlstyne,  14  Wend.  230,  598 

Where  interests  of  parties  in  partition  are  incor- 
rectly described  in  petition,  court  will  give  judg- 
ment according  to  rights  of  parties ;  but  cannot  do 
so  on  error,  where  jury  below  found  verdict  against 
evidence. 

Thompson  v.  Wheeler,  15  Wend.  340,  886 

A  plaintiff  may   amend   his  declaration   as   of 

course,  as  well  in  ejectment  as  in  a  personal  action. 

Loumbury  v.  Ball,  12  Wend  .247,  119 

Execution  when  directed  to  sheriff  of  another 

than  the  county  intended,  is  voidable  merely,  and  is 

not  amendable. 

Walden  v.  Davison,  15  Wend.  575,  97O 

Capias  tested  out  of  term  may  be  amended,  but 
if  returnable  out  of  term,  it  is  void  and  cannot  be 
amended. 

Parke  v.  Heath,  15  Wend.  301,  872 

Recovery  may  be  had  in  ejectment  for  dower  for 

a  third  of  a  half  held  in  severalty,  although  claim  in 

declaration  is  of  a  third  of  an  undivided  half,  and 

amendment  of  declaration  allowed  after  verdict. 

Oothout  v.  Ledings,  15  Wend.  410,  911 

Where  plea  of  title  is  interposed  in  trespass,  and 
the  locus  in  quo  is  not  specially  described  in  the  dec- 
laration, plaintiff  allowed  to  amend  by  inserting 
verbal  description  reduced  to  writing  by  justice. 

Tuthill  17.  Clark,  12  Wend.  307,  1 05 

ANNUITY. 

See  LEGACY. 

ANIMALS. 

Bees  unreclaimed  belong  to  owner  of  soil  upon 
which  they  take  their  abode,  but  when  reclaimed, 
owner  of  bees  may  bring  trespass  against  person 
who  cuts  down  tree  into  which  bees  have  entered, 
on  soil  of  another,  destroys  bees  and  takes  the  hon- 
ey; but  owner  cannot  enter  upon  such  land  and  re- 
take them,  without  subjecting  himself  to  trespass. 
Qoff  v.  Kilts,  15  Wend.  550,  961 

APPEAL  AND  ERROR. 

Writ  of  error,  when  properly  called  a  writ  coram 
nobw,  and  when  coram  vobis,  see, 

Camp  v.  Bennett,  16  Wend.  48,  1O2O 

Appeal  does  not  lie  from  order  of  Chancellor  re- 
fusing to  vacate  an  order  that  a  bill  be  taken  pro 
con/esso,  and  that  defendant  have  leave  to  put  in  an 
answer. 

Rowley  v.  Van  Benthuysen,  16  Wend.  369,  1135 
Cases  on  subject  of  reviewing  decisions  of  subor- 
dinate courts  on  questions  of  practice,  questions 
resting  in  discretions,  granting  or  denying  interloc- 
utory costs,  granting,  refusing,  continuing  and  dis- 
solving injunctions.examined  and  commented  upon. 
Idem.  1135 

All  decrees  and  orders  of  Court  of  Chancery,  not 
capable  of  enrollment,  are  interlocutory  within  the 
meaning  of  the  statute  limiting  appeals. 

Jenkins  v.  Wild,  14  Wend.  539,  7O7 
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Fifteen  days  after  notice  allowed  to  appeal  from 
interlocutory  decree  or  order.  The  notice  must  be  a 
regular  formal  written  notice.  Idem.  7O7 

Where  illegal  evidence  is  adduced  on  the  trial  of  a 
cause  in  a  justice  court,  when  defendant  does  not 
appear  at  the  trial,  error  lies  although  no  objection 
was  taken  to  the  admission  of  the  evidence. 

Squier  v.  Gould,  14  Wend.  159,  573 

A  party  who  has  consented  to  the  substitution  of 
representatives  of  plaintiff  in  certiorari  cannot  as- 
sign it  for  error. 

Cook  u.  Ferral's  Adm'rs,  13  Wend.  285,  376 
Error  does  not  lie  upon  refusal  of  Supreme  Court 
to  grant  peremptory  mandamus  when  application  is 
made  by  motion.  It  lies  only  for  relator  when  judg- 
ment is  pronounced  after  issue  is  joined  upon  plea 
of  demurrer,  interposed  upon  coming  in  of  return 
to  alternative  mandamus. 

People  v.  Brooklyn,  13  Wend.  130,  32O 

Judgment  refusing  peremptory  mandamus  will 
not  be  reversed  unless  from  record  it  appear  that  al- 
ternative mandamus,  upon  its  face,  was  prima  facie 
sufficient  to  entitle  relator  to  the  relief  sought. 

Idem.  32O 

Party  cannot  reverse  judgment  in  his  favor  for  the 
error  of  the  court,  unless  such  error  be  to  his  injury 
or  disadvantage. 

Hughes  v.  Stickney,  13  Wend.  380,  374 

On  appeal  from  decision  of  circuit  judge  refusing 
new  trial,  it  is  not  necessary  both  to  give  bond  to 
pay  costs  of  appeal,  and  obtain  order  to  stay  pro- 
ceedings, to  entitle  party  to  benefit  of  appeal;  either 
is  sufficient. 

Miller  v.  Franklin,  13  Wend.  656,  509 

On  error  from  court  of  C.  P.,  affirming  justice's 
judgment,  court  will  not  critically  examine  plead- 
ings before  justice  for  purpose  of  reversal,  especial- 
ly where  defendant's  pleas  are  irregular. 

Gates  v.  Graham,  12  Wend.  53,  5O 

Party  cannot  on  error  take  objection,  which,  if 
made  below,  might  have  been  obviated. 

Doane  v.  Eddy,  16  Wend.  523,  1185 

Defect  in  proof  of  record  of  judgment  at  trial  may 
be  supplied  by  the  production  of  an  exemplification 
in  bank. 

Williams  v.  Wood,  14  Wend.  126,  561 

On  appeal  to  Chancellor  from  decree  of  Vice-Chan- 
cellor, cause  must  be  heard  on  the  pleadings  and 
proofs  as  they  existed  in  the  court  below,  and  no  new 
testimony  can  be  introduced. 

Mitchell  v.  Lenox,  14  Wend.  662,  75 1 

Production  of  record  evidence  by  one  party  at 
trial,  cures  error  in  a  failure  of  the  opposite  party 
to  produce  such  evidence. 

Richv.  Rich,  16  Wend.  663,  1234 

Fraudulent  action  of  party  cannot  be  urged  in  er- 
ror, if  not  made  a  point  of  in  court  below. 

Colemard  v.  Lamb,  15  Wend.  329,  882 

Regularity  of  proceedings  in  taking  deposition, 
if  not  objected  to  on  trial,  cannot  be  questioned  on 
error. 

Clark  17.  Dibble,  16  Wend.  601,  1212 

On  error  from  Supreme  Court.ref using  to  set  aside 
report  of  referees,  plaintiff  in  error  must  obtain  sup- 
plemental report  from  referees,  in  nature  of  bill 
of  exceptions  or  special  verdict,  and  have  same 
entered  on  record.  Conflicting  affidavits  read  on 
motion  in  Supreme  Court,  are  not  admissible. 

Kaufman  v.  Copou'8  Ex'rs,  16  Wend.  478,  1169 
On  writ  of  error  it  cannot  be  objected  that  officer 
signing  record  had  no  authority. 

Cook  17.  Moseley,  13  Wend.  277,  373 

Error  book,  contents  of,  see, 

Maynard  v.  Downer,  13  Wend.  575,  48O 

A  joinder  in  error  must  have  the  signature  of 
counsel. 

Wemple  v.  Johnson,  12  Wend.  219,  HO 

Judgment  of  C.  P.  in  certiorari  case  will  not  be  re- 
versed on  error  for  omission  to  set  forth  in  record 
of  judgment  the  certiorari  issued  to  the  justice. 

Cook  17.  Moseley,  13  Wend.  277,  373 

Judgment  of  C.  P.  on  justice's  return  to  certiorari 
will  be  reversed  by  Supreme  Court  for  error  in  ap- 
plication of  law  to  facts  of  the  case,  where  there  is 
no  conflict  of  testimony. 

'     Look  v.  Comstock,  15  Wend.  244,  851 

APPLICATION  OF  PAYMENTS. 

The  proceeds  of  accommodation  acceptance  be- 
long to  the  payee  procuring  them,  and  when  sent  to 
the  acceptor  by  payee,  must  be  applied  in  payment 
of  demands  as  requested  by  him. 

Patty  17.  Mttne,  16  Wend.  557,  1197 

WEND.  12,  13,  14,  15,  16. 
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When  not  expressly  declared,  intention  of  parties 
as  to  application  of  payments,  may  be  inferred  from 
circumstances. 

Stone  v.  Seymour,  15  Wend.  19,  77O 

In  cases  of  long  running  accounts,  where  no  bal- 
ance is  adjusted,  application  will  be  made  according1 
to  priority  of  time,  but  where  there  are  sureties, 
each  surety  is  entitled  to  have  credited,  on  accounts 
for  which  he  is  liable,  the  amount  paid  during1  the 
time  he  continued  as  surety,  when  not  expressly  or 
by  implication,  applied  otherwise.  Idem.  77O 

ARBITRATION  AND  AWARD. 

Stipulation,  in  contract  with  power  of  attorney  to 
collect  debts,  that  compensation  should  be  deter- 
mined by  certain  individuals ;  held,  not  a  submis- 
sion to  arbitration. 

M'Intire  v.  Morris'  Adm'rs,  14  Wend.  90,     648 

Reference  to  referees  of  a  non-referable  cause  op- 
erates as  a  discontinuance.although  submission  con- 
tain stipulation  that  either  party  may  make  a  case 
and  an  agreement  for  entry  of  judgment  upon  re- 
port or  award,  binds  the  parties. 

Green  v.  Patchen,  13  Wend.  293,  379 

Parpl  submission  of  pending  suit  is  good,  notwith- 
standing general  rule  of  court,  that  no  agreement 
of  parties  in  respect  to  proceedings  in  a  cause  shall 
be  binding,  unless  reduced  to  writing  and  signed,  or 
reduced  to  form  of  a  rule. 

Wells  v.  Lain,  15  Wend.  99,  799 

Where  submission  is  by  one  on  one  side,  and  by 
two  on  the  other,  one  of  the  two  cannot  revoke  the 
powers  of  the  arbitrators  without  the  assent  of  the 
other. 

Robertson  v.  ItTNiel,  12  Wend.  578,  236 

Submission  to  arbitration  as  to  boundary  line  with 
a  limitation  that  arbitrators  are  to  be  governed  by 
original  tier  line,  and  award  thereunder  is  conclu- 
sive between  the  parties.  Idem.  236 

Where  bond  of  submission  is  specific  as  to  matters 
submitted,  and  award  of  certain  sum  of  money  is 
indorsed  thereon  "according  to  the  principals  of  the 
within  bond,"  it  is  valid,  although  it  does  not  state 
that  arbitrators  passed  upon  all  matters  submitted. 
Emery  v.  Hitchcock,  12  Wend.  156,  87 

Where  pending  action  is  submitted  to  arbitration 
under  stipulation  for  entry  of  judgment  on  award, 
validity  of  such  judgment  cannot  be  questioned, 
although  it  is  neither  a  judgment  upon  a  reference 
nor  upon  an  award  under  a  submission  according  to 
the  statute. 

Farrington  v.  Hamblin,  12  Wend.  212,  107 

Where  award  is  that  one  party  pay  to  the  other  a 
certain  proportion  of  a  lottery  prize,  after  deduct- 
ing usual  per  cent,  and  amount  then  already  paid, 
where  there  is  nothing  in  the  award  showing  the 
amount  then  already  paid,  or  from  which  it  can  be 
calculated,  award  is  void. 

Watte  v.  Barry,  12  Wend.  377,  164 

Arbitrators  to  determine  rights  of  parties.may  di- 
rect sum  of  money  to  be  paid  one  by  the  other. 

Idem.  164 

If  objection  that  prize  was  drawn  in  lottery,  not 
authorized  by  law,  was  not  taken  before  arbitrators 
in  submission  in  relation  thereto,  it  cannot  be  taken 
thereafter.  Idem.  164 

ARREST. 

If  plaintiff  does  not  declare  before  end  of  term 
next  after  process  is  returnable,  where  defendant  is 
returned  in  custody  upon  bailable  process,  defend- 
ant may  apply  for  discharge  and  discontinuance. 
Judson  v.  Jones,  12  Wend.  209,  1O6 

Such  application  must  be  made  to  the  court,  and 
it  is  no  answer  thereto  that  previous  to  day  of  show- 
ing cause,  but  subsequent  to  end  of  second  term, 
plaintiff  served  a  declaration.  Idem.  1O6 

Defendant  in  judgment  for  costs  in  action  found- 
ed on  contract,  cannot  be  imprisoned  in  execution 
founded  thereon. 

Phelps  v.  Barton,  13  Wend.  68,  297 

In  action  against  constable,  for  illegal  arrest,  the 
onus  probandi  is  on  plaintiff  to  show  that  he  had 
property  clearly  subject  to  execution,  and  that  con- 
Stable  had  due  notice  thereof. 

Barhydt  v.  VaU,  12  Wend.  145,  83 

ARREST  OF  JUDGMENT. 

In  action  against  town  or  county  officer  on  con- 
tract for  maintenance  of  bastard,  entered  into  with 
his  predecessor,  judgment  will  not  be  arrested  for 
want  of  averment  of  order  of  justice,  authorizing 

WEND.  12,  13,  14,  15,  16. 


expenditure,  as  court  will  presume  that  such  order 
was  produced  on  the  trial. 

Morse  v.  Earl,  13  Wend.  271,  371 

If  count  upon  note  by  corporation  under  its  seal, 
is  joined  with  money  counts  in  assumpsit,  judgment 
will  be  arrested. 

Steele  v.  Otiwego  C.  M.  Co.,  15  Wend.  265,      859 

ASSAULT  AND  BATTERY. 

See  INDICTMENT. 

ASSIGNMENT. 

Right  of  action  fora  tort  is  not  assignable. 

Gardner  v.  Adams,  12  Wend.  297,  136 

ASSIGNMENT    FOR    BENEFIT    OF 
CREDITORS. 

Voluntary  assignment  was  executed  and  auction- 
eer sold  property  placed  in  his  hands  by  assignee. 
Where  assignment  was  decreed  void  and  receiver 
appointed  ;  held,  auctioneer  had  no  lien  on  proceeds 
of  sale,  but  was  bound  to  pay  same  over  to  receiver, 
though  auctioneer  was  creditor  of  assignor  and  had 
received  such  proceeds  previous  to  filing  of  bill  by 
complainants  to  set  aside  assignment— he  having 
signified  his  assent  to  assignment. 

Hone  v.  Henriquez,  13  Wend.  240.  359 

ASSUMPSIT. 

See  MONEY  PAID. 

Assumpsit  will  not  lie  upon  note  of  corporation  to 
which  corporate  seal  is  aflixed ;  and  if  count  upon 
such  note  is  joined  with  money  counts  in  assumpsit, 
judgment  will  be  arrested. 

Steele  v.  Oswego  C.  M.  Co.,  15  Wend.  265,       859 

ATTACHMENT. 

Attachment  against  administrator  for  not  ac- 
counting, may  be  issued  by  a  surrogate  to  a  county 
different  from  that  of  which  he  is  surrogate,  and  it 
may  there  be  executed. 

Peop/e  v.  Pelliam,  14  Wend.  48,  533 

Municipal  Court  of  Brooklyn  has  no  jurisdiction 
to  proceed  by  attachment  under  Act  to  Abolish  Im- 
prisonment, etc.,  but  has  power  to  issue  attachment 
against  goods  and  chattels  of  a  debtor  who  is  about 
to  depart  the  county  or  is  concealed,  etc. 

Whitney  v.  Johnson,  12  Wend.  359,  158 

Justice  of  peace  is  not  justified  in  issuing-  warrant 
against  freeholder  or  inhabitant  having  family,  on 
mere  allegation  of  applicant  in  affidavit  that  he  be- 
lieves there  will  be  danger  of  losing  his  debt  unless 
warrant  issue. 

Moder  v.  Phelps,  13  Wend.  46,  29O 

In  proceeding  by  attachment  under  Act  to  Abolish 
Imprisonment,  etc  ,  a  justice  cannot  render  judg- 
ment for  a  demand  exceeding  $50. 

Comfort  v.  OilUspie,  13  Wend.  404,  419 

Affidavit  on  which  application  is  made — contents 
of,  see  Idem.  419 

After  certiorari  granted  which  operates  as  a  stay 
of  proceedings,  all  proceedings  by  or  under  author- 
ity of  tribunal  to  which  it  issues  are  coram  non  ju- 
dice  and  void  and  attachment  will  be  granted  against 
the  actors. 

Patchin  v.  Brooklyn,  13  Wend.  664,  513 

Such  attachment,  will  not  be  granted  however, 
where  stay  was  asked  with  certiorari  but  denied. 
Idem.  513 

Summons  or  attachment  authorized  by  33d  sec- 
tion of  Act  to  Abolish  Imprisonment,etc..may  issue 
from  a  justice  court,  without  any  affidavit  what- 
ever, againsta  defendant  residing  out  of  the  county 
in  which  process  is  asked. 

Clark  v.  Luce-.  15  Wend.  479,  936 

Sufficiency  of  affidavit  to  support  attachment  is- 
sued by  justice,  see, 

Lynde  v.  Montgomery,  15  Wend.  461  93O 

Proceedings  against  payee  of  note,  as  absconding 
or  concealed  debtor,  may  be  given  in  evidence  un- 
der general  issue  in  bar  of  action  as  well  when  suit 
is  in  name  of  subsequent  holder  as  when  in  name  of 
payee. 

HubbeU  v.  Ames,  15  Wend.  372,  89  7 

Appointment  of  trustees  is  conclusive  evidence  of 
the  regularity  of  the  previous  proceedings  and  that 
officer  issuing  attachment  had  jurisdiction  in  the 
matter.  Idem.  897 

Proceedings  by  attachment,  under  Act  to  Abolish 
Imprisonment  and  to  punish  fraudulent  debtors—- 
necessary averments  in  affidavit,  see, 

Smith  v.  Luce,  14  Wend.  237,  6O1 
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Trustees  under  Absconding  Debtor  Act  are  entit- 
led to  counsel  fees  paid  out  by  them  to  a  reasonable 
amount,  and  costs  accrued  In  the  prosecution  by 
them  of  a  certiorari,  although  decision  of  commis- 
sioner be  confirmed  by  the  court. 
In  re  Bunch,  12  Wend.  280, 

They  are  entitled  to  commissions  on  sums  paid  to 
attaching  creditors  on  compronrise.although  money 
did  not  come  to  hands  of  such  trustees. 

Idem.  I30 

ATTORNEY  AND  CLIENT. 

Advances  from  attorney  to  client  from  motives 
of  humanity  long  after  commencement  of  suit  are 
not  in  violation  of  statute. 

Bristol  v.  Dann,  12  Wend.  142, 
Attorney's  lien  for  costs  is  no  bar  to  bill  in  chan- 
cery filed  to  obtain  a  set-off,  nor  is  it  a  bar  when  the 
question  arises  on  a  trial  at  law. 

Nicoll  v.  Nicoll,  16  Wend.  446,  1187 

Practice  of  courts  in  respect  to  attorneys  liens  on 
motion  to  set  off  one  judgment  against  another.  See, 
Idem.  11" 

Attorney  has  lien  on  client's  papers  in  his  posses- 
sion, but  has  no  lien  upon  anything  belonging  to  his 
client  until  in  his  possession. 

St.  John  v.  Diefendorf,  12  Wend.  261, 
Has  no  lien  on  damages  recovered  in  a  cause  un- 
til they  come  to  his  hands.    Idem. 

Liens  of  attorneys  on  judgment  for  costs  must 
yield  to  equitable  claims  of  parties. 

People  v.  N.  Y.  C.  P.,  13  Wend.  649,  649 

Client  is  not  liable  to  his  attorney  for  costs  where 
judgment  is  set  aside  for  irregularity  nor  for  money 
paid  by  attorney  to  satisfy  costs  of  judgment  of  dis- 
continuance suffered  by  his  negligence  or  igno- 

Hopping  v.  Quin,  12  Wend.  517,  215 

One  judgment  may  be  set  off  against  another,  re- 
gardless of  attorney's  lien  for  costs,  although  judg- 
ment offered  as  a  set-off  is  solely  for  costs. 

People  v.  N.  T.  C.  P.,  13  Wend.  649,  649 

But  where  costs  are  paid  to  client  after  notice  that 

they  belong  to  attorney,  court  will  compel  party  to 

repay  them  to  attorney.    Idem.  649 

Rule  in  respect  to  admission  of  attorneys. 

Admission  of  Attorneys,  12  Wend.  424,         181 

AUCTIONS. 

See  VENDOR  AND  PURCHASER. 


BAIL. 

A  bail-bond  taken  on  an  arrest  under  capias  tested 
out  of  term  is  valid,  and  the  defect  in  the  process 
cannot  be  taken  advantage  of  by  plea.  Remedy  is 
by  motion  to  set  aside  the  process. 

Parke  v.  Heath,  15  Wend.  301,  872 

BANKS  AND  BANKING. 

Board  of  directors  of  bank  has  n9  right  to  pre- 
vent one  of  its  number  from  inspecting  books. 

People  v.  Throop,  12  Wend.  183,  97 

Bank  with  which  bill  payable  at  distant  place  is 
deposited  for  collection  without  any  agreement  for 
compensation,  is  not  liable  for  neglect  of  notary  of 
bank  to  which  bill  is  sent  for  collection;  the  owner's 
remedy  is  against  the  notary. 

Allen  v.  Merchants'  Bk.,  15  Wend.  482,        937 

BASTARDY. 

Bond  by  putative  father  to  indemnify  county  and 
to  appear  at  next  Court  of  General  Sessions.though 
not  in  conformity  to  statute,  is  valid  and  may  be 
enforced. 

People  v.  Tilton,  13  Wend.  597,  488 

Two  justices  have  same  power  to  make  order  of 
filiation  where  bond  is  to  indemnify  as  where  it  is  to 
appear,  etc.  Idem.  488 

In  case  of  forfeiture  for  non-appearance,  penalty 
is  recoverable ;  but  in  case  of  breach  of  condition  to 
indemnify,  damages  must  be  assessed.  Idem.  488 

BILLS,  NOTES  AND  CHECKS. 

Bill  drawn  in  one  State  for  payment  in  another  is 
a  foreign  bill. 

Wells  v.  Whitehead,  15  Wend.  527,  953 

Bill  taken  by  indorsee  for  pre-existing  debt  is  sub- 
ject to  equities  existing  between  original  parties. 

Ontario  Bk.  v.  WnrtMngton.  12  Wend.  593,          243 

One  taking  negotiable  paper  transferred  before 
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maturity  in  payment  of  precedent  debt  is  a  bona 
fide  holder,  so  that  claim  against  payee  cannot  be 
set  off  unless  it  was  accommodation  paper  or  fraud- 
ulently put  into  circulation. 

Smith  v.  Van  Loan,  16  Wend.  659,  1833 

Payne  v.  Cutler,  13  Wend.  605,  491 

Even  in  the  latter  cases  when  holder  received  it 
in  usual  course  of  trade,  paid  value,  parted  with 
property,  or  gave  credit  on  its  account,  a  set-off  is 
not  allowed.  Idem.  1233 

Under  Revised  Statutes  acceptance  of  bill  of  ex- 
change is  void  if  not  in  writing. 

Ontario  Bk.  v.  Worthingtim,  12  Wend.  593,   248 
Previous  to  Revised  Statutes  a  parol  agreement  to 
accept  a  bill  to  be  drawn  infuturo  could  not  be  en- 
forced by  indorsee  who  did  not  take  bill  upon  faith 
of  such  promise.    Idem.  243 

Where  member  of  firm  procures  friend  to  indorse, 
for  his  accommodation,  note  made  in  his  own  name, 
and  then  transfers  it  to  firm,  in  part  payment  of  his 
indebtedness,  a  creditor  of  firm  taking  such  note 
from  it  in  payment  of  precedent  debt  cannot  re- 
cover thereon  against  indorser. 

Hartv.  Palmer,  12  Wend.  523.  217 

Note  of  debtor  signed  by  creditors  as  makers  with 
him,  discounted  and  subsequently  paid  by  them,  is 
good  in  their  hands  against  the  maker. 

Muir  v.  Demaree,  12  Wend.  468,  197 

Note  under  seal  is  not  negotiable,  although  in  oth- 
er respects  like  a  promissory  note ;  action  cannot  be 
maintained  thereon  in  name  of  transferee. 

Clark  v.  Farmer's  Mf'g  Co.,  15  Wend.  256,    866 
No  distinction  between  effect  of  seal  of  corpora- 
tion and  seal  of  individual.    Idem.  856 
Defendant  may  object  to  recovery  on  such  note 
in  name  of  transferee  even  after  plea  of  non  est  fac- 
tum  and  full  proof  of  plaintiff's  allegations. 

Idem.  856 

Indorsement  on  back  of  promissory  note  making 
its  payment  dependent  on  a  contingency  does  not 
affect  its  negotiability  ;  its  only  effect  is  to  give  no- 
tice of  the  consideration  to  subsequent  holders. 

Tappan  v.  Ely,  15  Wend.  362,  894 

In  a  suit  on  such  note  by  a  subsequent  holder  the 
maker  may  avail  himself  of  any  defense  which  he 
could  set  up  against  the  payee.  Idem.  894 

Promissory  note,  expressing  no  time  when  pay- 
able, is,  in  judgment  of  law,  payable  on  demand,  and 
draws  interest  from  its  date. 

Gaylord  v.  Van  Loan,  15  Wend.  308,  874 

Doctrine  that  indorsee  of  negotiable  paper  is 
bound  to  prove  himself  a  bonaflde  holder  for  value, 
upon  mere  proof  of  defect  of  consideration  as  be- 
tween original  parties,  disapproved.  See, 

Morton  v.  Rogers,  14  Wend.  575,  72O 

Where  second  of  set  of  three  bills  of  exchange  is 
protested,  and  plaintiff  declares  on  first  of  the  set, 
defendant  may  require  the  production  of  the  sec- 
ond, to  guard  against  a  subsequent  claim  by  accept- 
or supra  protest. 

Wells  v.  Whitehead.  15  Wend.  527,  953 

Where  borrower,  on  renewal  of  accommodation 
note,  signs  his  firm's  name  as  makers,  the  accom- 
modation indorser  cannot  hold  other  members  of 
firm  liable  where  it  is  dishonored. 

Gansevoort  v.  Williams,  14  Wend.  133,  563 

Post-dated  check  is  payable  on  demand  on  or  after 
day  on  which  it  purports  to  bear  date. 

Gouahv.  Stoats,  13  Wend.  549,  471 

Laches  cannot  be  imputed  for  presentment  of 
check  on  day,  after  day  on  which  it  is  given. 

Idem.  471 

Drawer  of  check  is  not  liable  for  its  payment  un- 
til demand  of  drawee,  which  demand  may  be  made 
at  any  time  before  suit,  unless  drawer  has  sustained 
injury  by  the  delay.  Idem.  471 

But  to  charge  indorser,  demand  must  be  made 
within  a  reasonable  time,  although  he  has  not  been 
prejudiced  by  delay,  and  where  all  parties  reside  in 
same  place,  delay  of  six  days  held  unreasonable. 

Idem.  471 

Notice  of  protest  held  sufficient  when  sent  to  town 
where  indorser  resided,  though  nine  miles  distant 
from  his  residence,  at  which  place  there  was  another 
post-office,  such  town  being  designated  by  agent 
who  procured  discount  of  note  at  the  time  of  pro- 
curing it. 

Catskitt  Bk.  v.  Stall,  15  Wend.  364,  894 

Where  evidence  of  diligence  is  prima  facie  suffi- 
cient and  there  be  no  proof  that  notice  was  sent  to 
wrong  place,  defendant  cannot  object  to  want  of 
diligence  in  respect  to  place  where  notice  was  sent. 
Wetts  v.  Whitehead,  15  Wend.  527,  953 

Notice  to  indorser  of  non-acceptance  of  bill  of 
exchange  need  not  be  accompanied  with  copy  of  bill 
and  protest.  Idem.  953 
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Payee  of  French  bill  of  exchange  is  bound  to  con- 
form to  French  law  to  enforce  his  remedies  against 
•drawers;  but  indorsee  here  is  governed  by  state  law. 
Aymar  v.  Sheldon,  12  Wend.  439,  187 

Such  payee  is  not  excused  from  protest  of  non- 
payment by  protest  of  non-acceptance:  contra  as  to 
indorsee  in  N.  Y.  State.  Idem.  187 

Holder  of  such  bill  may  Impose  his  duties  and  ob- 
ligation on  his  indorsee  in  foreign  State  by  special 
indorsement.  Idem.  187 

Post-dated  bank  check  is  payable  on  demand  on 
or  after  day  it  bears  date  and  demand  must  be  made 
with  reasonable  diligence. 

Mohawk  Bk.  v.  Broderick,  13  Wend.  133,      321 

Sixteen  days  held  unreasonable  delay. 

Idem.  321 

Negotiation  and  circulation  of  bank  check  does 
not  dispense  with  necessity  of  demand  of  payment 
within  reasonable  time.  Idem.  321 

BILL  OF  EXCEPTIONS. 

Exceptions  not  properly  presented  will  not  be  re- 
garded even  in  criminal  cases. 

People  v.  Dalton,  15  Wend.  581,  972 

Decision  of  subordinate  criminal  court  on  motion 
in  arrest  of  judgment  cannot  be  reviewed  on  bill  of 
exceptions.  Idem.  972 

Bill  of  exceptions  lies  only  to  bring  up  exceptions 
taken  at  trial,  to  decisions  of  court  on  evidence  or 
charge  to  jury  and  should  only  contain  facts  neces- 
sary to  raise  the  question  for  review.  Idem.  972 

Under  general  objection  at  circuit.party  cannot, 
on  application  for  new  trial,  urge  grounds  in  sup- 
port of  his  motion  which  were  not  distinctly  pre- 
sented at  the  circuit. 

Mann  v.  Eckford's  Ex'rs,  15  Wend.  502,       944 

Exception  will  not  lie  to  judge's  charge  to  the  jury, 
on  the  grounds  of  the  comments  of  the  judge  upon 
the  evidence. 

People  v.White,  U  Wend.  Ill,  555 

Where  constable,  sued  in  trespass,  justified  under 
attachment,  a  general  objection  thereto  will  not  on 
certiorari  to  C.  P.  cover  specific  ground  that  defend- 
ant ought  to  have  produced  preliminary  proofs. 

Parker  v.  Walrod,  13  Wend.  296,  38O 

After  bill  of  exceptions  is  made  up,  in  all  cases, 
the  cause  must  be  heard  by  circuit  judge  before  it 
can  be  brought  up  in  Supreme  Court. 

Hicks  v.  Chamberlain,  12  Wend.  254,  121 

An  exception  to  all  of  testimony  of  a  witness, 
when  part  thereof  is  unexceptionable,is  unavailing, 
"being  too  general. 

Beehe  v.  Bull,  12  Wend.  504,  2 1O 

Expression  of  opinion  by  judge  on  arguendo  is 
not  a  decision  and  cannot  be  noticed  on  error. 

Ward  v.  Lee,  13  Wend.  41,  288 

BILL  OF  PARTICULARS. 

Where  defendant  comes  to  trial  in  action  of  quan- 
tum meruit,  prepared  to  contest  value  of  work, 
plaintiff  is  not  limited  to  compensation  as  set  forth 
in  bill  of  particulars. 

Dubois  v.  D.  <fc  H.  C.  Co.,  12  Wend.  334,         149 
Aff ' d,  D.  &  H.  C.  Co.  v.  Dubois.K  Wend.  87,  792 

BOND. 

Construction  of  bond  payable  in  installments,  with 
interest  payable  yearly— when  interest  commences 
running. 

Fake  v.  Eddy's  Ex'rs,  15  Wend.  76,  79O 

Bond  executed  by  husband  to  third  person  to  se- 
cure amount  of  legacy  left  to  obligor's  wife  by  her 
father,  and  received  by  the  obligor  after  marriage, 
is  a  valid  bond,  and  may  be  enforced  in  an  action  by 
the  trustee  against  personal  representatives  of  the 
obligor. 

Northrop  v.  Barnum's  Ex'r,  15  Wend.  167,    824 

BOUNDARIES. 

Acquiescence  for  eleven  years,  in  incroachments 
on  boundaries  is  not  conclusive  where  lands  are  in 
a  state  of  nature,  and  are  distinctly  described  in  the 
deed,  and  can  be  definitely  ascertained. 

Adams  v.  Rockwell,  16  Wend.  285.  1102 

There  was  no  evidence  in  this  case  of  deliberate 
settlement  of  erroneous  line  by  express  agreement 
founded  on  survey.  Idem.  11O2 

Crooked  fence  held  not  conclusive  as  boundary 
even  after  30  years,  where  nearly  half  the  length  of 
line  between  owners  was  not  fenced  or  actually  oc- 
cupied on  either  side,  and  where  there  was  no  agree- 
ment to  abide  by  such  line,  especially  where  other 
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party  admits  that  it  is  not  a  fixed  and  settled  bound- 
ary. 

Lamb  v.  Coe,  15  Wend.  642,  993 

In  ejectment,  long  acquiescence  in  erroneous  loca- 
tion will  authorize  jury  to  find  agreement  to  a  loca- 
tion different  from  that  given  in  the  deed. 

Dibble  v.  Rogers,  13  Wend.,  536,  466 

Acquiescence  for  five  years  in  location  of  bound- 
aries Is  insufficient  in  absence  of  express  agreement, 
although  valuable  improvements  have  been  made 
extending  beyond  true  line. 

Kip  v.  Norton,  12  Wend.  127,  76 

Acquiescence  for  12  years  in  erroneous  location  of 
lauds  made  by  parties  themselves,  is  conclusive, 

Jackson  v.  M'ConneU,  12  Wend.  421,  ISO 

Declarations  and  acts  of  parties  are  competent 
upon  question  of  location  of  boundaries. 

Dibble  v.  Rogers,  13  Wend.  536.  466 

BRIDGES. 

Individuals  or  corporate  company  who  build 
bridge  over  public  high way.f  or  their  exclusive  bene- 
fit, must  keep  it  in  repair.  Contra  where  such  bridge 
is  generally  used,  unless  the  necessity  for  it  was 
originally  created  by  the  parties  who  built  it. 

Heacock  v.  Sherman,  14  Wend.  58.  537 

BROKER. 

See  PRINCIPAL  AND  AGENT. 


CANALS. 

Engineer  employed  to  superintend  construction 
of  canal,  has  right  to  enter  upon  land  of  individuals 
and  take  materials  without  any  express  order  from 
canal  commissioners. 

Lyon  v.  Jerome,  15  Wend.  569,  968 

CASE,  ACTION  ON. 

Case  lies  in  name  of  principal  for  a  false  represen- 
tation made  to  the  agent,  wnether  he  be  a  factor, 
commission  merchant  or  clerk. 

Raymondv.  Howland,  12  Wend.  176,  94 

No  action  lies  for  obstructing  the  lights  of  another 
unless  they  are  ancient,  or  the  party  has  acquired  a 
right  by  grant  or  occupation  and  acquiescence. 

Mahan  v.  Brown,  13  Wend.  261,  368 

Action  does  not  lie  for  opening  of  a  window  over- 
looking the  privacy  of  another;  an  obstruction  may 
be  built  against  such  window.  Idem.  368 

CERTIORARI. 

On  certiorari  to  Municipal  Court  of  Brooklyn,  Su- 
preme Court  will  look  into  evidence  to  see  if  there 
is  any  foundation  for  the  judgment,  but  when  con- 
flicting it  will  not  disturb  the  judgment,  although  it 
arrives  at  a  different  conclusion. 

Stryker  v.  Bergen,  15  Wend.  490,  94O 

Upon  common  law  certiorari,  facts  required  to  be 
returned  and  which  will  be  looked  into  by  the  court 
are  only  those  which  are  necessary  to  determine 
upon  point  of  jurisdiction  or  question  of  law  arising 
in  course  of  proceedings. 

Rathbun  v.  Sawyer,  15  Wend.  451,  926 

Writ  of  certiorari,  when  used  for  purposes  of  re- 
viewing decisions  of  special  jurisdictions  created  by 
statute,  and  which  do  not  proceed  according  to 
course  of  common  law,  only  granted  upon  applica- 
tion on  cause  shown. 

People  v.  Sup'rs  of  Allegany,  15  Wend.  198,  T835 
A  certiorari  to  supervisors  of  county  to  remove 
assessments  for  county  charges  will  not  be  sustained; 
and  where  issued  was  quashed  even  after  return. 

Idem.  835 

On  certiorari  to  C.P.,  defendant  may  for  first  time 
object  to  defects  in  proof  before  justice  of  peace. 

Cook  v.  Ferral's  Adm'rs,  13  Wend.  285,         376 
It  is  not  necessary  in  record  of  judgment  in  C.  P., 
to  enter  continuances  from  term  to  term  in  a  certi- 
orari case. 

Cook  v.  Moselcy,  13  Wend.  277, 
Jurisdiction  of  court  appointing  commissioners  of 
estimate  in  laying  out  streets  in  Brooklyn,  and  the 
regularity  of  the  incipient  proceedings  can  be  re- 
viewed only  on  certiorari  directed  to  such  court. 

Patchin  v.  Brooklyn,  13  Wend.  864,  512 

Where  doubts  exist  as  to  correctness  of  proceed- 
ings sought  to  be  reviewed, writ  of  certiorari  will  be 
granted  absolutely  ;  but  where  such  doubts  do  not 
exist,  it  will  be  granted  only  on  condition. 

Idem.  512 
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If  after  allowance  of  certiorari,  power  of  court  to 
permit  proceedings  should  be  denied,  writ  will  be 
quashed  as  having  issued  quid  improvide. 

Idem.  51» 

Where  defendant  does  not  appear  in  justice 
court,  on  certiorari  to  C.  P.  and  error  to  Supreme 
Court,  defendant  may  object  to  sufficiency  of  decla- 
ration or  legality  of  proof  in  justice  court. 

Northrup  v.  Jackson,  13  Wend.  85,  3O3 

Party  intending  to  remove  justice's  judgment  by 

certiorari,  must  present  writ  for  allowance,  as  well 

as  affidavit  setting  forth  testimony,  etc.,  within  20 

days  after  rendition  of  judgment. 

People  v.  Albany  C.  P.,  12  Wend.  263,  124 

Supplemental  affidavit,  affecting-  merits  of  case 
made  after  time  limited  by  statute,  should  be  reject- 
ed. Idem.  124 
An  assignment  of  errors  1n  fact  is  not  abolished  by 
the  Kevised  Statutes  in  cases  of  certiorari  removing 
justices'  judgments. 

Williams  v.  Mayor's  Court  of  Albany,  12 

Wend.  266,  125 

Before  suing  out  a  certiorari  to  remove  a  cause 

from  the  C.  P.  into  this  court,  the  defendant  must 

cause  his  appearance  to  be  entered  ;  simply  giving 

notice  of  retainer  is  not  enough. 

Ex  parte  Isaacs,  12  Wend.  193,  1OO 

A  party  having  no  interest  in  the  subject-matter 

of  proceedings  had  under  the  statute  authorizing 

summary  proceedings  in  certain  cases,is  not  entitled 

to  sue  out  a  certiorari. 

Golden  v.  Botts,  12  Wend.  234.  114 

A  certiorari  removing  proceedings  in  street  cases 
will  not  be  granted  ex  parte ;  notice  must  be  given 
to  the  attorney  of  the  corporation. 

Albany  Water  Works  v.  Albany  .Mayor's 

Court,  12  Wend.  292,  134 

CHATTEL  MORTGAGE. 

On  mortgage  of  personal  property  there  must  be  a 
continuous  change  of  possession  ;  resumption  of 
possession  by  mortgagor  will  be  deemed  fraudulent 
unless  satisfactorily  explained. 

Look  v.  Comstock,  15  Wend.  244.  851 

Parol  evidence,  that  sum  specified  in  condition  of 
mortgage  exceeds  amount  of  debt  justly  due  mort- 
gagee, is  inadmissible ;  such  a  mistake  can  only  be 
corrected  in  equity. 

Patchin  v.  Pierce,  12  Wend.  61,  53 

Default  in  payment  of  money  secured,  renders 
title  of  mortgagor  absolute.  Idem.  53 

Mortgagor  may  apply  to  court  of  equity  for  leave 
to  redeem,  but  right  to  redeem  is  foreclosed  by  sale 
by  mortgagee  on  notice,  though  without  legal  pro- 
ceedings. Idem.  53 

Tender  of  money  after  forfeiture  does  not  operate 
to  re-invest  title  in  mortgagor,  but  tender  and  ac- 
ceptance has  that  effect.  Idem.  53 

Acceptance  of  part  is  not  a  waiver  of  forfeiture. 
Idem.  53 

COMMON  CARRIER. 

Common  carrier  on  canals  is  liable  to  injury  to 
goods  in  unloading.which  is  caused  by  the  breaking 
of  machinery  of  third  person.which  he  uses  in  hoist- 
ing. 

DeMott  v.  Laraway,  14  Wend.  225,  596 

Undertaking  of  carrier  to  transport  goods  to  a  par- 
ticular place,  necessarily  includes  the  duty  of  deliv- 
ering them  safely.  Idem.  965 

Delay  in  delivery  of  goods  may  be  excused  by  ac- 
cident or  misfortune,  though  not  inevitable  or  pro- 
duced by  act  of  God. 

Parson*  v.  Hardy,  14  Wend.  215,  592 

Where  voyage  is  stopped  by  freezing  of  canal.and 
owner  accepts  goods  at  intermediate  port,  carrier  is 
entitled  to  pro  rata  compensation,  and  is  released 
from  further  liability:  but  if  goods  are  not  accepted 
he  must  deliver  them  at  port  of  destination,  on 
canals  again  becoming  navigable.  Idem.  592 

Steamboats  engaged  in  towing  are  not  common 
carriers,  and  are  not  bound  to  more  than  ordinary 
care  and  skill  in  the  management  of  their  boat. 

Caton  v  Rumn ey,  13  Wend .  387,  413 

Nothing  will  excuse  common  carrier  from  inju- 
ries happening  to  passengers'  baggage  except  inevi- 
table accident  arising  from  superhuman  causes,  or 
the  acts  of  the  enemies  of  the  country. 

Camden,  etc.,  Co.  v.  Burke,  13  Wend.  611,     493 

Notice  :  "All  baggage  at  risk  of  owners"  brought 
home  to  passengers'  knowledge,  will  not  excuse  the 
company.  Idem.  493 

In  case  of  injuries  to  persons  of  passengers,  if  car- 
riers have  done  all  that  human  foresight  and  care 
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can  do  to  insure  the  safety  of  the  passengers,  they 
are  not  liable  to  respond  in  damages.    Idem.       493 

COMPENSATION  FOR  PRIVATE 
PROPERTY  TAKEN  FOR  PUB- 
LIC  USE. 

See  EMINENT  DOMAIN. 

CONFESSION  OF  JUDGMENT. 

Judgment  in  C.  P.  by  confession,  on  bond,  etc.,, 
where  condition  of  bond  exceeds  $500,  is  not  valid, 
if  costs  be  taxed  and  record  signed  by  aC.  P.  judge, 
not  being  first  judge  of  the  county  or  of  the  degree 
of  counsel  in  Supreme  Court. 

Judges  of  Lewis  C.  P.  v.  People,  15  Wend. 

110,  802 

CONSTITUTIONAL  LAW. 

Where  rente  and  profits  of  an  estate  are  given  to 
a  father  for  life  and  remainder  to  his  children,  and 
it  becomes  necessary  for  support  of  family,  and  ed- 
ucation of  children,  private  Act  will  be  passed  au- 
thorizing the  sale  of  such  property ;  such  Act  is  not 
unconstitutional. 

.    Clarke  v  Van  Surlay,  15  Wend.  436,  921 

Laws  authorizing  railroad  corporation  to  take  pri- 
vate lands  for  the  construction  of  its  road,  against 
the  will  of  the  owners,  is  constitutional. 

Bloodgood v.  M.&H.R.  Co.,  14  Wend.  51,      534 

People  of  the  State  cannot,  by  their  attorney- 
general,  allege  that  an  Act  of  the  Legislature  grant- 
ing certain  privileges  to  others  is  repugnant  to  U. 
S.  Constitution  and  laws,  and  therefore  void. 

People  v.  R.  &  S.  R.  R.Co.,  15  Wend.  113,       804 

Legislature  had  right  to  require  record  of  ages  of 
children  born  of  slaves,  or  in  default  thereof  re- 
duce term  of  servitude. 

Griffin  v.  Potter,  14  Wend.  209,  59a 

Act  of  Congress  concerning  fugitive  slaves  is  ex- 
clusive, and  state  laws  must  yield  thereto. 

Jack  v.  Martin,  12  Wend.  311,  141 

See  same  case  in  error,  14  Wend.  507.  696 

Owner  of  slave  need  not  be  a  citizen  of  State 
from  which  slave  fled.to  be  entitled  to  the  remedy;  it 
is  only  incumbent  upon  him  to  show  that  under 
laws  of  State  from  which  slave  escaped  he  is  entitled 
to  his  service  or  labor.  Idem.  141 

CONSPIRACY. 

Conspiracy  of  workmen  in  particular  trade  to 
raise  wages  by  combining  to  coerce,  by  means  of 
threats  and  penalties,  workmen  and  employes,  in 
adopting  regular  prices  is  indictable  as  a  misde- 
meanor. 

People  v.  Fisher,  14  Wend.  9,  5 1 » 

CONSTRUCTION  OF  WRITTEN  IN- 
STRUMENTS. 

In  construing  instruments  or  agreements,  what- 
ever may  be  fairly  implied  from  the  language  or 
terms  or  an  instrument  is,  in  judgment  of  law,  con- 
tained in  it. 

Rogers  v.  Kneeland,  13  Wend.  214,  314 

Two  instruments  referring  to  same  matter  when 
one  refers  to  and  adopts  the  stipulations  in  the  oth- 
er, will  be  construed  together  as  one  instrument. 
Idem.  314 

CONTRACT. 

Where  contract  is  entire,  action  for  part  perform- 
ance will  not  lie  unless  contract  expressly  provides 
for  payment  for  part  performance,  and  in  such 
case,  defendant  may  give  in  evidence  damages  sus- 
tained for  non-performance  of  residue,  in  diminu- 
tion or  extinguishment  of  plaintiff's  claim,  but 
cannot  in  such  action  have  a  balance  certified  in 
his  favor. 

Sickles  v.  Pattison,  14  Wend.  257,  608 

In  actions  for  negligent  doing  of  work  under  con- 
tract, where  plaintiff  was  to  pay  certain  sum  per 
month  and  provide  defendant  with  dwelling-house; 
held,  covenant  to  provide  dwelling-house  was  inde- 
pendent, and  damages  for  non-performance  proper 
subject  of  set-off. 

Betts  v.  Ferine.  14  Wend.  219,  594 

Action   of   deceit  in  sale  of   horse,  which  took 

place  in  Connecticut  on  Sunday,  cannot  be  sustained 

either  as  founded  on  deceit  or  contract  of  sale,  as  all 

secular  business  on  that  day  is  there  prohibited. 

Northrup  v.  Foot,  14  Wend.  248,  605 
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Defect  in  description  in  patent  of  machine  im- 
proved by  invention  is  defense  to  note  given  for 
right  to  vend  such  improvement. 

Cross  v.  Huntley,  13  Wend.  385,  412 

Withdrawal  of  caveat  is  sufficient  consideration  to 
support  promise  by  devisees  to  pay  specific  sum  to 
heir :  but  declaration  must  aver  that  heir  would 
have  reaped  a  benefit  if  will  had  been  proved. 

Seaman  v.  Seaman,  12  Wend.  381,  161 

Parol  contract  for  sale  of  both  real  and  personal 
property  is  void  as  to  both, 

Thayer  v.  Bocfc,  13  Wend.  53,  292 

Where  contract  under  seal  for  the  erection  of 
house  and  conveyance  of  lot  is  extended  as  to  time 
of  performance,  covenant  will  lie  for  breach  as  to 
manner  of  doing  work. 

Crane  v.  Maynard,  12  Wend.  408,  175 

But  if  plaintiff  assign  a  breach  that  defendant  has 
not  performed  in  time  limited  by  original  contract, 
defendant  may  avail  himself  of  extension  to  de- 
feat recovery.  Idem,  175 

Where  partv  gives  receipt  for  note  as  payment 
for  brick  delivered  and  to  be  delivered  and  agrees  to 
deliver  brick  to  third  party,  who  presents  receipt. 
Held.that  he  might  refuse  to  deliver  brick  on  learn- 
ing that  maker  of  note  had  absconded,  which  fact 
was  suppressed  by  party  presenting  receipt  at  time 
of  its  presentation. 

WaMron  v.  Stevem,  12  Wend.  100,  67 

Agreement  between  indorsees  and  makers  of 
note  for  each  to  pay  a"part  of  it,  is  invalid  for  want 
of  consideration. 

Keeler  v.  Bartine,  12  Wend.  110,  7O 

Where  slave  remained  over  time  after  which  by 
statute  he  was  entitled  to  release;  held,  he  could  not 
recover  for  services.  See, 

Gh*iffin  v.  Potter,  14  Wend.  209.  590 

Parol  agreement,  insufficient  to  release  or  rescind 
sealed  executory  agreement,  but  after  breach,  a 
right  af  action  may  be  waived  by  a  new  parol  con- 
tract. 

Delacroix  v.  Bulkley,  13  Wend  71,  298 

Where  by  the  terms  of  a  contract,  a  sum  certain  is 
fixed  upon  as  liquidated  damages  for  non-perform- 
ance of  covenants,  in  case  of  breach  of  the  cove- 
nants, the  party  failing  is  liable  to  pay  the  specified 
sum. 

Knapp  v.  Maltby,  13  Wend.  587,  484 

Where  a  party  contracts  to  render  services  but 
disables  himself  from  rendering  such  service  with- 
in specified  time,  demand  of  performance  is  unnec- 
essary. 

M'Nish  v.  Coon,  13  Wend.  26,  283 

One  acting  under  special  power  of  attorney  re- 
covered estate  in  foreign  country  and  paid  over 
proceeds  to  constituent,  and  under  stipulation  that 
compensation  should  be  determined  by  two  individ- 
uals named  in  contract.  Held,  debt  would  lie  for 
sum  allowed  against  administrators  of  constituent. 
M'Intire  v.  Morris'  Admrs.,  14  Wend.  90,  548 

Also  held,  that  stipulation  for  compensation.was 
not  a  submission  to  arbitration.  Idem.  548 

Contractor,  under  special  contract  to  complete 
work  within  a  certain  time,  who  continues  work 
after  expiration  of  the  time  with  assent  of  party 
for  whom  work  is  done,  may  recover  under  money 
counts  at  rate  fixed  by  contract. 

Merrill  v.  Ithaca  &  0.  R.  R.  Co.,  16  Wend. 

586,  12O7 

Where  contract  is  to  build  house  according  to  cer- 
tain plan,  which  plan  is  abandoned,  the  contractor 
may  recover  the  value  of  the  work  done. 

Hollinsead  v.  Mactier,  13  Wend.  276,  373 

Where  delay  to  perform  the  contract  within  cer- 
tain time,  or  abandonment  of  work  is  caused  by 
willful  acts  or  omissions  of  employer,  the  contract- 
or may  recover  under  quantum  meruit. 

MerriU  v.  Ithaca  &  O.  R.  R.  Co.,  16  Wend. 

586,  1207 

Where,  in  contract  for  the  construction  of  sec- 
tion of  canal,  special  price  was  given  for  ordinary 
excavation  and  a  larger  sum  for  rock  excavation, 
but  no  special  price  given  for  excavation  of  hard- 
pan  ;  held,  action  of  quantum  merit  would  lie  there- 
for. 

Dubois  v.  D.  &  H.  C.  Co.,  12  Wend.  334,         149 

But  see  S.  C.  aff'd  in  error, 

D.  &  H.  C.  Co.  v.  Duboift,  15  Wend.  87,  794 

Where  contract  stipulated  that  engineer  should 

estimate  value  of  any  extra  work,  his  estimate  on 

such  excavation  is  not  conclusive  upon  contractor. 

Idem.  149 

Where  contract  for  sale  and  delivery  of  personal 
property  specifies  the  quantity,  price  and  time  of 
performance,  vendor  cannot  recover  on  quantum 
meruit  for  a  portion  of  whole  amount  agreed  to  be 
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delivered,  although  vendee  has  consented  to  varia- 
tion as  to  price  and  time  of  performance. 

Mead  v.  Degolyet ,  16  Wend.  632,  1223 

CORPORATIONS. 

See  INCORPORATED  COMPANIES  AND  MUNICIPAL 
CORPORATIONS. 

COSTS. 

Where  penalty  of  bond  exceeds  $50,  but  damages 
claimed  for  a  breach  are  less  than  $50,  obligee  mdy 
bring  covenant  in  justice  court  or  debt  on  penalty 
in  court  of  record  and  recover  costs. 

Lewis  v.  Spencer,  12  Wend.  139,  81 

Whether  payment  of  part  of  sum  specified  in  con- 
dition destroys  right  to  costs,  qucere.  Idem.  81 

Where  plaintiff  obtains  verdict  in  assumpsit  for 
less  than  850,  and  is  not  entitled  to  costs,  scire  facias 
proceedings  with  judgment  including  costs  set  aside 
as  mala  fides. 

Hoyt  v.  Blain,  12  Wend.  188,  99 

Where  sci.  fa.  is  prosecuted  in  good  faith  in  a 
proper  cause,  costs  follow  recovery  of  judgment,  re- 
gardless of  amount.  Idem.  99 

A  plaintiff  who  discontinues  his  suit  after  the  de- 
fendant has  retained  an  attorney,  although  before 
receiving  notice  of  retainer,  is  bound  to  pay  costs. 
Robinson  v.  Tayltrr,  12  Wend.  191,  1OO 

Where  a  cognovit  is  given  after  notice  of  execut- 
ing a  writ  of  inquiry,  the  plaintiff  is  entitled  to  re- 
cover no  more  costs  than  if  the  writ  of  inquiry  had 
been  executed. 

Sloat  v.  AUen,  12  Wend.  192,  1OO 

Where  justice's  judgment  is  reversed  on  certiora- 
ri  sued  out  by  party  in  person,  no  allowance  for 
attorney  can  be  made,  although  services  were  ren- 
dered. 

People  v.  Steulien  C.  P.,  13  Wend.  200,          1O3 

Where  award  in  assumpsit  was  for  $37  and  plaint- 
iff taxed  costs  without  showing  that  his  claim  was 
reduced  by  set-off  to  that  amount,  judgment 
amended  by  striking  out  costs  for  plaintiff  and 
awarding  them  to  defendant. 

Farrington  v.  Hamblin,  12  Wend.  212,  1O7 

The  amount  of  plaintiff's  demand  must  be  shown 
on  motion  for  costs  and  cannot  be  shown  by  certifi- 
cate of  arbitrators.  Idem.  107 

One  of  two  defendants  in  ejectment  in  whose  fa- 
vor verdict  is  rendered,  is  entitled  to  recover  costs 
against  plaintiff,  notwithstanding  certificate  of  cir- 
cuit judge  that  there  was  probable  cause  for  mak- 
ing him  defendant. 

Talman  v.  Barnes,  12  Wend.  227,  112 

Where  all  of  defendants  in  ejectment  unite  in 
defense,  those  acquitted  are  entitled  to  full  bill  of 
costs  against  plaintiff,  judgment  for  which  is  to  be 
incorporated  in  record  made  up  by  plaintiff. 

Canfield  v.  Gaylord.  12  Wend  .236,  115 

Unnecessary  voluminousness  in  pleadings,  taxa- 
tion of  costs.  See, 

Cole  v.  Greene,  12  Wend.  248,  119 

Where  an  inquest  is  taken,  and  the  defendant  is 
let  in  to  plead  on  payment  of  costs,  the  judgment 
entered  on  the  inquest  to  stand  as  security— the  de- 
fendant must  pay  all  the  costs  which  have  accrued 
from  the  entry  of  the  default  to  the  granting  of  the 
rule  letting  him  in  to  defend. 

Underwood  v.  Brower,  12  Wend.  267.  126 

The  prevailing  party  in  an  appeal  from  an  order 
of  filiation,  to  whom  costs  are  awarded,  is  entitled 
only  to  taxable  costs. 

Superintendent  of  Poor  of  Ontario  v. 

Moore,  12  Wend.  273,  128 

The  directors  of  a  corporate  company,  against 
which  judgment  of  ouster  has  been  pronounced,  are 
individually  responsible  for  the  costs  of  the  pro- 
ceedings, although  they  had  no  direct  agency  in  the 
defense  of  the  suit ;  and  the  payment  of  such  costs 
may  be  enforced  by  attachment. 

The  Purple  v.  Battnu,  12  Wend.  277.  129 

Attorney's  and  counsel's  fees  in  preparing  for  trial, 
are  not  taxable  where  a  cause  is  settled  after  notice 
of  trial  and  previous  to  the  circuit. 

Conhling  r.  Bloodgond,  12  Wend.  279,  ISO 

Attorney's  and  counsel's  fees,  on  motion  in  each 
cause,  are  proper  items  of  taxation  where  a  number 
of  causes  are  embraced  in  the  same  notice,  although 
but  one  set  of  papers  can  be  charged.  Mem.  ISO 

In  action  against  officer  where  ne  has  not  judg- 
ment on  whole  record,  although  he  recovers  costs, 
he  is  entitled  to  single  costs  only. 

Seymour  v.  Billing*,  12  Wend.  285,  132 

Officer  sued  in  replevin  has,  under  plea  of  general 
issue  without  notice,  the  same  rights  and  is  entitled 
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to  the  same  judgment,  which  a  defendant  not  an  of- 
ficer is  entitled  to  under  plea  of  general  issue  with 
notice  of  special  matter.  Idem. 

Where  plea  of  property  interposed  by  defendant 
and  part  of  property,  of  value  to  exceed  $50,is  found 
in  plaintiff,  and  the  residue  of  greater  value  found 
in  defendant ;  held,  each  party  entitled  to  recover 
costs  against  the  other.  Idem. 

But  where  value  of  property  found  in  plaintiff 
is  less  than  $50,  defendant  is  entitled  to  costs. 

Rogers  v.  Arnold,  12  Wend.  288,  n. 
Where  only  part  of  property  is  found  in  plaintiff, 
\*alue  of  which  was  assessed  at  less  than  $50  and 
damages  at  only  six  cents ;  held,  plaintiff  not  enti- 
tled to  costs  exceeding  damages,  though  whole  of 
property  appraised  at  sum  exceeding  $50. 
Rogers  v.  Arnold.  12  Wend.  30, 
S.  C.,  12  Wend.  288,  n.  132 

On  receiving  a  cassetur  billa  vel  breve,  a  defendant 
may  at  the  next  term  file  the  same,  and  enter  a  rule 
in  the  common  rule  book  for  judgment  for  costs. 

Provost  v.  Johnson,  12  Wend.  289,  133 

Where  one  of  several  issues  is  found  for  defend- 
ant, but  such  issue  does  not  go  to  the  merits  of  the 
cause,  judgment  will  be  rendered  for  the  plaintiff 
non  obstante  veredicto  if  other  issues  are  found  for 
him. 

People  v.  Haddock,  12  Wend.  475,  20O 

In  such  case  plaintiff  is  entitled  to  costs  upon 
whole  record  and  is  not  liable  to  defendant  for  costs 
on  issue  found  in  his  favor. 

Pe(rple  v.  Feeler.  12  Wend.  480.  2O1 

On  compromise  of  suit  by  assignee  of  chose  in  ac- 
tion in  suit,  he  is  legally  liable  to  attorney  prosecut- 
ing the  suit  for  taxable  costs, 

Ward  v.  Lee,  13  Wend.  41.  288 

Same  costs  awarded  where  writ  of  error  is 
quashed  on  argument  as  is  granted  where  it  is  dis- 
missed previous  to  joinder  in  error. 

People  v.  Brooklyn,  13  Wend.  130,  32O 

Constable  sued  in  justice  court  for  official  act 
succeeding  in  his  defense  is  entitled  to  double  costs. 
Jones  v.  Gray,  13  Wend.  280,  374 

Where  judgment  for  costs  is  rendered  against  in- 
fant appearing  by  attorney,  on  writ  of  error  assign- 
ing infancy  as  error  in  fact,  judgment  will  be  re- 
voked, but  costs  will  not  be  allowed. 

Maynard  v.  Downer,  13  Wend.  575,  48O 

Where  plaintiff  is  entitled  to  verdict  though  one 
issue  found  for  defendant,  judgment  for  costs  given 
for  defendant,  reversed  on  error. 

Gould  v.  Ray,  13  Wend.  633,  5O1 

Where  costs  are  paid  to  client  after  notice  that 
they  belong  to  attorney,  court  will  compel  party  to 
repay  them  to  attorney. 

People  v.  N.  Y.  0.  P..  13  Wend.  649,  5O7 

Where  verdict  is  reversed   and  venire  de  novo 

awarded,  costs  to  abide  event,  and  party  obtains 

verdict  on  second  trial,  he  is  not  entitled  to  costs  of 

defending  writ  of  error.    Idem.  507 

Where  claim  of  plaintiff  established  at  the  trial 

exceeds  $200,  and  the  sum  is  reduced  by  set-off  to 

less  than  $50,  he  is  entitled  to  costs. 

Parker  v.  Radliff.  14  Wend.  68,  540 

Otherwise  where  the  claim  is  reduced  by  payments 
made  thereon.  Idem.  54O 

If  defendant  not  appearing  below,  joins  in  de- 
fending certiorari  to  C.  P.,  he  is  jointly  liable  for 
costs. 

Eddy  v.  O'Hard,  14  Wend.  221,  595 

Where  certiorari  issues  direct  from  Supreme 
Court,  plaintiff,  although  successful,  does  not  re- 
cover costs. 

Smith  v.  Luce,  14  Wend.  237,  601 

Plaintiff,  in  trespass  Quare  clausum  fregit  removed 
to  C.  P.  on  plea  of  title,  is  entitled  to  full  costs. 

Brotherton  v.  Wright,  15  Wend.  237  849 

COURTS. 

A  court  of  General  Sessions  has  power  to  set  aside 
a  verdict  for  irregularity. 

Gay  v.  Monroe  G.  S.,  12  Wend.  272,  127 

The  Marine  Court  in  the  City  of  N.  Y.  has  no  pow- 
er to  set  aside  a  judgment  and  grant  a  new  trial ;  if 
error  occurs,  it  must  be  corrected  by  cerliorari. 
The  People  v.  Marine  Court  of  N.  Y..  12 
Wend.  220,  HO 

COVENANTS. 

In  debt  on  bond  for  the  performance  of  cove- 
nants, a  breach  is  sufficient  if  assigned  in  the  words 
of  the  covenant,  although  the  plaintiff  under  it  may 
be  entitled  to  only  nominal  damages. 

Albany  Dutch  Ch.  v.  Vedder,  14  Wend. 
165,  575 
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But  to  sell,  etc.,  an  interest  in  leasehold  estate 
and  in  partnership  will  be  adjudged  a  conveyance 
in  prcesenti,  if  manifestly  the  intent  of  the  parties 
for  it  is  so  to  operate. 

Emery  v.  Hitchcock,  12  Wend.  156,  87 

Covenant  for  arrears  of  rent  does  not  lie  against 
one  as  assignee  if  no  assignment  has  been  made  to 
him. 

Quackenboss  v.  Clarke,  12  Wend.  555,  228 

There  is  no  implied  covenant  of  quiet  enjoyment 
in  lease  of  real  property. 

Kinneyv.  Watts,  14  Wend.  38,  529 

Landlord  may  bring  action  before  surrender  of 
term  for  breach  of  covenant  to  keep  premises  in  re- 
pair ;  otherwise  with  covenant  to  leave  premises  is 
good  repair. 

Schieffelin  v.  Carpenter,  15  Wend.  400,  907 
Action  of  covenant,  for  breach  of  covenants  of 
seisin  and  quiet  enjoyment,  does  not  lie  for  eviction 
from  lands  not  covered  by  the  deed. 

Tymason  v.  Bates,  14  Wend.  671,  754 

The  doctrine  of  the  common  law  that   certain 

words  in  conveyance  of  real  estate,  in  themselves 

Import  and  make  a  covenant  in  law,  is  abrogated  by 

Rev.  Stats. 

Kinney  v.  Watte,  14  Wend.  38,  529 

Proof  of  eviction  from  any  portion,  of  premises 
embraced  within  coursesand  distances  actually  run 
and  monuments  actually  established  in  survey 
made  previous  to  execution  of  deed,  is  sufficient  to 
entitle  plaintiff  to  recover;  although  the  land  from 
which  plaintiff  is  evicted  is  not  comprised  within 
bounds  of  tract  of  which  in  deed  it  is  alleged  to  be 
part. 

Bates  v.  Tymason,  13  Wend.  300,  381 

Rev'd,  Tymason  v.  Bates,  14  Wend.  671,  754 
Action  lies  for  breach  of  covenant  of  seisin 
against  those  holding  estates  for  life  who  convey 
with  covenant  of  seisin  in  fee  simple. 

Tanner  v.  Livingston,  12  Wend.  83,  61 

Where  purchaser  enters  into  possession  and  oc- 
cupies and  enjoys  same,  he  is  not  entitled  to  recover 
consideration  money  paid :  and  value  of  life  estate 
may  be  shown  to  regulate  amount  of  recovery. 

Idem.  61 

CRIMINAL    LAW  AND   CRIMINAL 
TRIALS. 

See  INDICTMENT,  ETC. 

Principal  object  of  provisions  of  R.  S.  relative  to 
homicide  was  to  restore  the  common  law  of  murder 
as  it  anciently  existed,  by  discriminating  between 
felonious  killing  with  malice  aforethought  and  a 
felonious  killing  without  such  malice. 

People  v.  Enoch,  13  Wend.  159,  33O 

Defendant  may  be  tried  at  same  time  for  different 
offenses  charged  in  same  indictment,  if  offenses  are 
of  same  grade  and  subject  to  same  punishment. 

People  v.  Gates,  13  Wend.  311,  385 

Where  a  party  charged  with  criminal  offense  is 
brought  before  justice  on  warrant,  he  must  be  ex- 
amined in  relation  to  the  offense  charged  and  is  en- 
titled to  have  witnesses  examined  in  his  favor  and 
to  have  the  assistance  of  counsel. 

Son  v.  People,  12  Wend .  344,  153 

Omission  of  justice  in  those  particulars  after 
trial,  is  not  ground  for  quashing  conviction  or  set- 
ting judgment  aside.  Idem.  153 

Where  convicted  person  is  respited  by  the  Gov- 
ernor for  purposes  of  review  in  appellate  court, 
unless  judgment  is  reversed  or  annulled  or  further 
respite  granted,  sheriff  must  execute  sentence  of 
court  on  day  to  which  execution  is  respited ;  habeas 
corpus  is  not  necessary. 

People  v.  Enoch,  13  Wend.  159,  33O 

Where  the  question  whether  forged  note  given  by 
defendant  to  sheriff  was  given  for  "ease  and  favor" 
and  so  void,  was  submitted  to  the  jury,  and  they 
convicted  defendant  charged  with  forgery,  convic- 
tion was  held  good. 

People  v.  Badgley,  16  Wend.  52,  1O22 

Evidence  of  confessions  alone,  unsupported  by 
corroborating  facts  and  circumstances,  is  not  suf- 
ficient to  convict ;  there  must  be  proof  aliunde  of 
the 'corpus  delicti,  although  such  proof  need  not  be 
conclusive.  Idem.  1022 

Confessions  of  a  party,  not  made  in  open  court  or 
before  a  magistrate  on  examination,  but  to  an  in- 
dividual, uncorroborated  by  circumstances,  and 
without  proof  aliunde  that  a  crime  has  been  com- 
mitted, will  not  justify  a  conviction. 

People  v.  Hennessey,  15  Wend.  147,  815 

Criminal  cases  tried  at  the  sessions  or  oyer  and 
terininer  will  not  for  the  future  be  heard  upon  a  case 
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made  for  the  advice  of  this  court,  unless  brought  up 
by  certioral. 

People  v.  Gates,  15  Wend.  159,  880 

On  trial  of  a  party  for  misdemeanor,  a  juror  may 
be  withdrawn  on  application  of  public  prosecutor, 
after  jury  have  been  impaneled  and  sworn. 

People  v.  Ettis,  15  Wend.  371,  897 

A  person  whose  opinions  are  such  as  to  preclude 
him  from  finding  defendant  guilty  of  offense  pun- 
ishable with  death,  is  incompetent  on  trial  of  indict- 
ment for  an  offense  subjecting:  to  that  punishment, 
regardless  of  his  relation  to  religious  denomination. 
People  v.  Damon,  13  Wend.  351,  40O 

Incompetent  juror  may  be  set  aside  in  sound  dis- 
cretion of  the  court  any  time  before  evidence  is 
given.  Idem.  4OO 

In  criminal  cases  the  discharge  of  a  jury  without 
agreement  on  a  verdict  rests  in  the  sound  discretion 
of  the  court,  and  the  exercise  of  such  discretion  is 
not  reviewable  on  writ  of  error. 

People  v.  Green,  13  Wend.  55,  893 

On  trial  of  indictment  for  stealing  foreign  bank- 
bills,  it  is  incumbent  on  public  prosecutor  to  pro- 
duce at  least  prima  facie  evidence  of  existence  of 
such  banks  and  the  genuineness  of  the  bills. 

People  v.  Caryl,  12  Wend.  547,  225 

Presence  of  defendant  in  criminal  proceedings, 
when  judgment  is  pronounced  is  only  necessary 
when  corporal  punishment  is  to  be  inflicted. 

Son  v.  People,  12  Wend.  344,  153 

Where  evidence  against  accused  in  indictment 
comes  from  a  suspected  or  self-impeached  witness 
omission  of  proof  of  good  character  of  defendant  is 
strong  presumption  of J  guilt,  which  may  properly 
be  taken  into  consideration  by  the  jury. 

People  v.  Vane,  12  Wend.  78,  59 

Should  a  jury  on  trial  of  criminal  cause,  happen 
to  be  misled  by  remarks  or  views  of  testimony  pre- 
sented by  presiding  judge,  it  seems,  there  is  no  rem- 
edy for  the  accused  but  by  appeal  to  the  pardoning 
power.  Idem.  59 

CUSTOM. 

See  EVIDENCE,  USAGE  AND  CUSTOM. 


DAMAGES. 

See  OFFICER,  TRESPASS,  VENDOR  AND  PUR- 
CHASER. 

In  action  on  the  case  for  damages,  the  particular 
damages  must  be  stated  in  the  declaration,  if  they 
do  not  necessarily  arise  from  act  complained  of. 

Squier  v.  Gould,  14  Wend.  159,  573 

On  sale  of  diseased  sheep,  damages  recoverable 
extends  to  sheep  with  which  purchased  sheep  are 
mixed  and  to  which  distemper  is  communicated. 
Jeffrey  v.  Bigelow,  13  Wend.  518,  459 

DEBT. 

Debt  is  proper  form  of  action  against  stockholder 
of  a  joint  company  by  charter  of  which  stockhold- 
ers are  liable  for  debts  to  amount  of  stock  held  by 
them  respectively. 

Simonsnn  v.  Spencer,  15  Wend.  548,  96O 

Declaration  in  such  case  may  be  on  a  general  in- 
debitatus  count,  although  the  debt  of  the  company 
arose  under  a  special  contract.  Idem.  96O 

DEBTOR  AND  CREDITOR. 

Right  of  action  on  note  once  accrued  is  not  im- 
paired by  subsequent  neglect  or  improper  act  in  re- 
lation to  collateral  matter,  as  a  neglect  to  collect  or 
dispose  of  stock  received  as  collateral  security 
which  resulted  in  a  loss. 

Taggard  v.  Curtenius,  15  Wend.  155,  819 

DEDICATION. 

Lands  adjoining  public  highway  remaining  unin- 
closed  are  considered  as  dedicated  to  the  public  use 
and  no  action  will  lie  by  the  owner  against  any  one 
traveling  over  it. 

Cleveland  v.  Cleveland,  12  Wend.  172,  92 

DEED. 

Inhabitants  of  Easthampton  have  no  right  to  take 
sea-weed  from  Fire  Place  Beach  by  virtue  of  any 
stipulation  or  condition  contained  in  the  deed  exe- 
cuted in  1770  by  trustees  of  to«vn  to  Benjamin  Leek. 
Parsons  v.  Miller,  15  Wend.  561,  965 

Deed  takes  effect  only  at  delivery,  and  if  not  de- 
livered during  life  of  grantor,  nothing  passes. 

Jackson  v.  Leek,  12  Wend.  105,  69 
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Delivery  is  essential  to  validity  of  deed  but  deliv- 
ery may  be  to  third  person  for  grantee,  and  if  ab- 
solute, the  grantor  not  reserving  any  future  con- 
trol over  it,  title  passes,  assent  of  grantee  being 
presumed. 

Church  v.  Oilman,  15  Wend.  656,  998 

Deed  held  complete  and  valid  when  read,  signed 
by  both  parties  and  duly  acknowledged  before  of- 
ficer, though  there  was  no  formal  delivery  and  deed 
remained  in  grantor's  possession  until  time  of  his 
death. 

Scrugham  v.  Wood.  15  Wend.  545,  959 

DEFAULT. 

Default  entered  on  wrong  side  of  book,  not  set 
aside  for  irregularity  where  defendant  not  preju- 
diced. See, 

Cramer  v.  Fitzsimmons,  12  Wend.  251.          12O 

DEFINITIONS. 

"American  clause"  as  used  in  policy  of  insurance, 
see, 

Am.  Ins-  Co.  v.  Griswold,  14  Wend.  399,  658 
"Cy  pres  doctrine"  in  construction  of  will,  see, 

Jackfion  v.  Brown,  13  Wend.  437,  53O 

"License"  what  is,  see, 

Mumford  v.  Whitney,  15  Wend.  380,  9OO 

"Usual  course  of  trade,"  see, 

Root  v.  French,  13  Wend.  570,  478 

Payne  v.  Cutler,  13  Wend.  605,  491 

DEMURRER. 

See  PLEADINGS. 

Where  defects  in  declaration  are  of  such  a  char- 
acter that  a  verdict  will  not  cure  them,  defendant 
on  demurrer  to  special  plea,  may  attack  the  decla- 
ration, though  general  issue  was  pleaded  with  spe- 
cial plea. 

Miller  v.  Maxwell,  16  Wend.  9,  1007 

Defendant  is  not  at  liberty  to  attack  declaration 
after  replication  is  adjudged  good,  on  demurrer 
thereto ;  contra,  where  demurrer  is  sustained  and 
plaintiff  thereafter  attacks  defendant's  plea. 

Dearborne  v.  Kent,  14  Wend.  183.  581 

So,  after  plea  of  general  issue,  defendant  cannot, 
on  demurrer  to  subsequent  proceedings,  object  to 
the  sufficiency  of  the  declaration.  Idem.  581 

To  a  plea  answering  only  part  of  declaration,  gen- 
eral demurrer  sustained.  Contra  in  England. 

Etheridge  v.  Osborn,  12  Wend.  399,  1 72 

Plaintiff  is  not  bound  to  take  judgment  by  nil 
dicit,  where  defective  plea  is  interposed,  but  may 
demur. 

Underwood  v.  Campbell,  13  Wend.  78,          3O1 

In  indebitatus  assumpsit,  it  is  not  cause  of  demur- 
rer that  plaintiff  states  greater  amount  of  indebted- 
ness than  he  is  entitled  to  recover,  under  cause  as 
set  forth  in  declaration. 

Waite  v.  Barry,  12  Wend.  377,  164 

A   demurrer    book   should  contain   only  those 

pleadings  on  which  the  question  of  law  arises,  or 

which  are  necessarily  connected  with  the  demurrer 

Underwood  v.  Campbell,  13  Wend.  78  301 

DEPOSITIONS. 

Advanced  state  of  pregnancy  is  sufficient  sickness 
to  admit  deposition  taken  conditionally. 

Clark  v.  Dibble.  16  Wend.  601,  1212 

One  who  procures  testimony  of  witness  residing 

abroad  to  be  taken  under  commission,  may  read 

such  deposition  on  trial,  though  witness  present  at 

the  time. 

Phenix  v.  Baldwin,  14  Wend.  62,  538 

A  motion  for  a  commission  to  examine  witnesses 
will  not  be  entertained  by  this  court,  after  a  simi- 
lar application  to  a  circuit  judge,  and  a  refusal  by 
him. 

Allan  v.  Oibbs,  12  Wend.  202,  1O4 

Depositions  in  perpetuum  tcstimonium  taken  by 
commissioner  out  of  county  for  which  he  is  ap- 
pointed, inadmissible  on  trial  of  the  cause. 

Jackson  u.  Leek,  12  Wend.  105,  69 

Marine  Court  of  N.  Y.  City  have  power  to  issue  a 
commission  to  examine  witnesses  residing  abroad. 
Watson  v.  Smith,  13  Wend.  51,  291 

DEVISE. 

See  LEGACY,  TRUSTS,  WILL. 

Word  "heirs"  is  not  necessary  in  will  to  carry  a 
fee. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 
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Devise  to  daughters  in  fee,  with  authority  to  ex- 
ecutors to  sell,  etc ;  held,  to  pass  a  legal  estate  in 
fee  to  executors,  by  necessary  implication. 

Idem.  245 

Devise  and  bequest  to  brother  of  testator,  and  to 
his  twelve  nephews  and  nieces  in  trust,  to  pay  over 
and  divide  rents,  etc.,  to  and  among  said  nephews 
and  nieces  during  their  natural  lives  and  to  surviv- 
ors and  survivor  of  them,  is  void  under  Revised 
Statute,  and  remainder  over  after  such  life  estate, 

°Coster  v,  Lordlard,  14  Wend.  265,  611 

The  principal  trusts  being  void,  held,  that  certain 
life  estates  given  by  codicil  were  also  void,  and 
whole  estate  will  pass  to  heirs  at  law.  Idem.  611 

Where  devise  to  children  was  "in  proportion  to 
three  share  to  sons  and  one  share  to  the  daughters," 
held,  each  son  was  entitled  to  three  parts,  and  each 
daughter  to  one  part  of  premises  devised. 

Thompson  v.  Wlieeler,  15  Wend.  340.  886 

An  estate  upon  condition  vests,  if  conditions  be 
performed  in  substance  and  effect;  a  literal  per- 
formance need  not  be  shown. 

Livingston  v.  Livingston.  15  Wend.  290       868 

A  devise  void  as  to  the  limitations  created  there- 
by, is  void  also  as  to  directions  for  apportionment 
of  estate  among  beneficiaries,  where  such  appor- 
tionment is  different  from  the  rules  established  by 
Statute  of  Descents. 

Salmon  v.  Stuyvesant,  16  Wend.  321.  1114 

When  trust  term  and  estates  in  remainder  are 
void,  the  life  estates  and  all  contingent  remainders 
are  also  void. 

Hawley  v.  James,  16  Wend.  61,  1086 

The  Revised  Statutes  permit  a  limitation  for  two 
lives  in  being  and  twenty-one  years  in  addition  in 
case  of  actual  minority.  Idem.  1026 

Devise  to  wife  as  long  as  she  should  remain  widow 
of  testator,  if  she  should  marry,  then  moiety  to 
adopted  son,  with  remainder  to  him  on  her  death  ; 
held,  where  widow  married,  that  son  took  a  vested 
remainder,  subject  to  sale  on  execution. 

Chapin  v.  Marvin,  12  Wend.  538,  222 

Direction  to  pay  debts  of  testator  will  not  give 
fee  by  implication, where  there  is  an  express  limita- 
tion of  an  estate  for  life,  or  where,  in  case  of  neg- 
lect or  refusal,  executors  were  directed  to  sell  por- 
tion of  premises  devised,  and  from  proceeds  pay  the 
debt. 

Tanner  v.  Livingston,  12  Wend.  83,  61 

Devise  to  son  and  his  wife,  or  the  survivor  for 
life,  then  to  their  heirs  male,  and  their  heirs  forev- 
er; held,  that  son  and  his  wife  took  estates  for 
life,  and  their  heirs  male  took  a  vested  remainder 
in  fee,  which  opened  to  let  in  after-born  children. 
Idem.  61 

Devise  containing  no  words  of  perpetuity  gives 
only  a  life  estate.  A  fee  will  not  be  implied  from  a 
direction  charging  devise  with  payment  of  debts.or 
making  them  personal  charge  on  devisee. 

Van  Alstyne  v.  Spraher,  13  Wend.  578,         481 

Where  devise  was  to  son  for  life,  with  remainder 
to  his  first  son,  etc.,  to  be  held  in  tail  male,  held, 
that  son  took  a  life  estate  with  remainder  in  fee  to 
his  son,  though  the  latter  was  unborn  at  testator's 
death,  the  limitation  to  great  grandson  being  void 
under  statute  abolishing  estates  tail. 

Jackson  v.  Brown,  13  Wend.  437.  43O 

Where  testator  made  separate  devises  to  two 
sons,  with  provision  that,  on  the  death  of  either 
without  issue,  the  survivor  should  take  his  share, 
the  interest  of  each  in  the  share  of  the  other  is  a 
mere  naked  possibility,  and  cannot  be  assigned  or 
released. 

Jaclison  v.  Waldron,  13  Wend.  178,  337 

DISCONTINUANCE. 

Submission  to  arbitration  is  a  discontinuance  of 
pending  suit. 

Towns  v.  Wilcox,  12  Wend.  503,  209 

Where  suit,  prosecuted  in  name  of  third  person 
by  receiver  appointed  by  Court  of  Chancery,  on  pe- 
tition by  plaintiff  and  defendant  that  suit  is  prose- 
cuted to  vex,  harass  and  oppress  defendant,  not 
denied  by  receiver,  discontinuance  ordered. 

Merritt  v.  Lynn,  16  Wend.  405,  1143 

A  discontinuance  of  one  count  after  plea  there- 
to, is  no  admission  of  the  truth  of  the  plea;  its  only 
effect  is  to  strike  t.he  count  and  pleadings  applicable 
thereto  from  the  record. 

Keeler  v.  Bartine,  12  Wend.  110,  7O 

DIVORCE. 

Cohabitation  of  wife  with  husband,  with  full 
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knowledge  of  act  of  adultery,  is  evidence  of  con- 
donation, and  bars  suit  for  divorce. 

Johnson  v.  Johnson,  14  Wend.  637,  742 

Whether  condonation  of  act  of  adultery,  con- 
dones offense  of  cruel  and  inhuman  treatment, 
qucere. 

Idem.  742 

It  is  prima  facie  evidence  of  adultery,  that  hus- 
band, long  after  marriage.is  inflicted  with  venereal 
disease.  Idem.  742 

Where  proceedings  for  divorce  in  another  State 
are  ex  parte,  the  court  not  having  jurisdiction  of 
the  defendant,  the  divorce  is  void,  and  the  record 
is  inadmissible  in  ejectment  for  dower  by  widow 
for  lands  of  second  husband. 

Bradshaw  v.  Heath,  13  Wend.  407,  42O 

DOWER. 

Acknowledgment  of  deed  by  wife  who  is  an  in- 
fant does  not  bar  dower. 

Priest  v.  Gumming*,  16  Wend.  617,  1218 

Widow  of  mortgagor  is  entitled  to  dower  in  equi- 
ty of  redemption ;  her  right  is  subject  to  mortgage 
and  may  be  defeated  by  foreclosure. 

Van  Duyne  v.  Thai/re,  14  Wend.  233,  599 

Title,  widow  acquires  by  marriage  subsequent  to 
mortgage,  does  not  affect  the  security  or  remedy. 
Idem.  599 

After  foreclosure,  mortgagee,  or  his  heirs  in  pos- 
session, may,  until  mortgage  is  satisfied,  defend 
same  against  claim  of  dower.  Idem.  599 

Widow  cannot  convey  dower  interest  until  it  has 
been  assigned  to  her. 

.  Ritchie  v.  Putnam,  13  Wend.  524,  461 

Acceptance  by  widow  of  estate  left  her  by  her 
husband  in  lieu  of  dower,  is  a  bar,  both  at  law  and 
equity,  to  right  of  dower  in  any  lands  of  which  hus- 
band died  seised, 

Kennedy  v.  Mills,  13  Wend.  553,  472 

And  where  other  lands  are  charged  with  contri- 
bution to  her  support,  and  owners  refuse  to  com- 
ply with  requirements  of  will,  her  remedy  is  not  by 
action  of  dower.  Idem.  472 

Widow  of  alien  may  recover  against  one  deriving 
title  from  husband,  although  husband,  at  time  he 
took  conveyance,  was  not  entitled  to  take  and  hold 
real  estate,  and  such  conveyance  was  not  subse- 
quently affirmed  by  statute. 

Davis  v.  Darrow,  12  Wend.  65,  55 

Alien  widow  of  natural  born  citizen  who  was  an  in- 
habitant of  State  at  passage  of  Act  of  1802,  enabling 
aliens  to  purchase  and  hold  real  estate,  is  entitled 
to  dower  in  lands  whereof  her  husband  was  seised 
during  coverture. 

Priest  v.  Cummings,  16  Wend .617,  1218 

Naturalization  of  alien  feme  covert  does  not  enti- 
tle her  to  dower  in  lands  of  husband  aliened  previ- 
ous to  her  naturalization. 

Idem.  1218 

Notice  of  proceedings  before  surrogate,  by  wid- 
ow, to  obtain  admeasurement  of  dower,  need  be 
given  only  to  tenant  of  the  freehold. 

Ward  v.  Kilts.  12  Wend  .137,  8O 

After  admeasurement,  widow  may  sue  for  recov- 
ery of  specific  portion  assigned  her,  and  is  not 
bound  to  ask  for  undivided  third,  etc.  Idem.  SO 


EASEMENTS. 

A  permanent  obstruction  by  one  of  two  holding 
way  in  common,  when  insisted  upon  by  the  other, 
works  an  extinguishment. 

Corning  v.  Gould,  16  Wend.  531.  1188 

The  encroachment  by  one  party  on  a  way  held  in 
common  by  building  on  it  wall  of  house  and  inclos- 
ing it  by  fence,  works  extinguishment  by  operation 
of  law,  where  other  party  or  vendee  from  his  ac- 
quiesces therein.  Idem.  1188 

The  acts  relied  upon  to  show  an  extinguishment 
must  be  such  as  clearly  to  indicate  an  intention  to 
abandon  the  right  to  the  easement  or  servitude. 

Idem.  1188 

An  intention  to  resume  may  be  shown  by  the  party 
relinquishing  the  enjoyment  of  the  right  of  way. 
Idem.  1188 

Prescriptive  title  is  gained  by  20  years  uninter- 
rupted adverse  user,  and  extent  of  way  is  governed 
by  the  user,  and  where  facts  are  not  disputed,  law 
raises  presumption  of  grant;  where  the  case  is  ques- 
tionable it  should  be  left  to  the  jury  to  presume  a 
grant.  Idem.  1188 

A  right  of  way  may  be  abandoned  or  extin- 
guished. Idem.  1188 

WEND.  12,  13,  14,  15,  16. 


GENERAL  INDEX. 


Abandonment  is  a  simple  non-user  and  to  estab- 
lish such  claim,  the  enjoyment  of  the  right  must 
have  totally  ceased  for  same  length  of  time  that  it 
was  necessary  to  create  the  original  presumption. 
Idem. 

EJECTMENT. 

Defendant  in  ejectment  who  has  entered  into  pos- 
session of  lands,  claiming  title  by  deed  of  an  undi- 
vided sixth  part  of  an  extensive  tract,  cannot  set 
up  an  adverse  possession  to  more  of  the  tract  than 
he  has  under  actual  improvement  or  within  a  sub- 
stantial inclosure. 

Sharp  v.  Brandow,  15  Wend.  597,  978 

Declaration  in  ejectment  may  contain  several 

counts  in  names  of  several  persons  as  plaintiffs;  it 

is  not  necessary  that  it  should  contain  a  joint  count 

or  that  a  joint  interest  or  injury  should  be  alleged. 

Smith  v.  Dewey,  15  Wend.  601,  979 

Prior  possession  is  sufficient  to  entitle  party  to  re- 
cover in  ejectment  against  mere  intruder  or  wrong- 
doer, or  person  entering  without  lawful  right,  but 
a  delay  for  many  years  to  bring  suit  (in  this  case  13 
years)  will  authorize  jury  to  find  abandonment  of 
claim. 

Whitney  v.  Wright,  15  Wend,  in,  825 

Entry  by  a  defendant  under  recovery  in  eject- 
ment against  a  person  in  possession,  will  bar  recov- 
ery of  premises  in  subsequent  action  of  ejectment 
by  plaintiff  who  relies  merely  upon  prior  possession 
continued  for  eleven  years.  Idem.  825 

Verdict  may  be  rendered  in  plaintiff's  favor  for 
an  undivided  part  although  in  his  declaration  he 
claims  the  whole  of  certain  premises. 

Van  Atetyne  v.  Spraker,  13  Wend.  578,         481 

Under  a  special  consent  rule  to  admit  lease,  entry 

and  ouster,  in  case  an  actual  ouster  be  proved,  but 

not  otherwise,  such  ouster  must  be  shown,  or  the 

plaintiff  will  fail. 

Jackson  v.  Leek,  13  Wend.  105,  69 

Plaintiff  must  describe  truly  the  premises  claimed 
'but  need  not  set  forth  nature  of  estate  or  quantity 
of  interest ;  accordingly,  held,  that  under  claim  of 
whole  premises  plaintiff  might  recover  undivided 
share. 

Harrison  v.  Stevens,  12  Wend.  170,  92 

In  ejectment  by  tenant  in  common,  assertion  by 
defendant  of  his  ownership  of  the  whole  premises 
.and  his  offer  to  sell,  coupled  with  declaration  that 
plaintiffs  would  in  equity  be  compelled  to  sign  deed, 
is  sufficient  denial  of  plaintiff's  right  as  co-tenant  to 
entitle  plaintiff  to  recover. 

Valentine  v.  Northrop,  12  Wend.  494,  2O6 

Where  premises  are  actually  occupied  and  pos- 
sessed by  a  mere  servant  who  labors  only  for  his 
employer,  the  action  must  be  against  servant  and 
not  the  principal.  Contra  where  such  person  does 
not  actually  occupy  such  premises. 

Shaver  v.  McOraw,  13  Wend.  558,  229 

Ejectment  lies  against  remainderman  only  after 
determination  of  particular  estate.  Idem. 

Rev.  Stats.have  not  altered  law  that  mortgagee  in 
possession  lawfully  acquired  after  condition  broken 
cannot  be  dispossessed  by  ejectment  suit. 

Phyfe  v.  Riley,  15  Wend.  248.  853 

In  ejectment  to  recover  lands  awarded  in  submis- 
sion as  to  boundary  line,  defendant  cannot  show 
line  awarded  as  boundary  line  not  to  be  in  conform- 
ity to  line  laid  down  in  submission  by  the  governing 
line  but  arbitrators  may  show  by  parol  that  the  line 
awarded  was  in  conformity  thereto. 

Robertson  v.  M'Niel,  13  Wend.  578, 

ELECTION. 

Heirs  at  law  to  whom  are  given  annuities  for  life 
-where  trust  estates  and  remainders  created  by  wil 
are  declared  void,  are  bound  to  elect  within  given 
period  whether  they  will  accept  annuities,  or  re 
nounce  them  and  take  as  heirs  at  law  and  represent 
atives  of  testator. 

Hawley  v.  James,  16  Wend.  61,  1O2< 

EMBEZZLEMENT. 

A  clerk  or  servant  is  guilty  of,  who  converts 
his  own  use  money,  goods,  etc.,  belonging  to  hi 
employer  as  well  as  converting  money,  goods,  etc. 
of  any  other  person. 

People  v.  Hennessey,  15  Wend.  OH, 

EMINENT  DOMAIN. 

If  legal  provision  is  made  for  compensation  fo 
private  property  taken  for  public  use,  the  spirit  o 
.the  Constitution  is  complied  with  and  such  propert 
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iay  be  lawfully  entered  upon  and  possession  taken. 
Bloodgood  v.  M.  &  H.  R.  R.  Co.,  14 

Wend.  51,  534 

Private  property  cannot  be  taken  for  public  use 

ithout  notice  of  proceedings  to  owners,  but  Leg- 

lature  may  direct  the  mode  of  giving  such  notice. 

Owners,etc.,v.Mayor  of  Albany,  15  Wend. 

374.  898 

Taking  property  in  city  for  public  square  is  tak- 
ng  it  for  public  use  equally  as  if  grounds  were 
on  verted  into  a  street.  Idem.  898 

Tenant  is  entitled  to  abatement  of  rent  from  time 
f  confirmation  of  report  of  commissioners  of  esti- 
mate and  assessment,  where  portion  of  premises  is 
aken  for  widening  street,  though  remaining  por- 
ion  is  rendered  more  valuable  than  entire  premises 
were  previous  thereto. 

Oillespie  v.  Thomas,  15  Wend.  464,  93O 

Apportionment  of  rent  should  be  allowed  as  dam- 

ges  to  landlord,  and  abatement  of  rent  should  be 

educted  from  damages  of  tenant.    Idem.          93O 

Supreme  Court  cannot  quash  proceedings  had  in 

.  subordinate  court,  on  the  ground  that  the  damages 

ipportioned  to  owners  benefited  are  unreasonably 

igh  or  extravagant, 

Owners,etc.,v-Mayor  of  Albany,loWen&. 

374,  898 

Nor  will  proceedings  be  quashed  although  it  ap- 
ears  that  one  of  twelve  jurors  acted  upon  erro- 
neous principle  in  estimates  he  made  of  damage 
and  benefit.    Idem.  898 

Nor  on  ground  that  jury  were  not  accompanied 
by  an  officer  in  viewing  the  premises,  unless  a  view 
was  formally  ordered  by  the  court  in  which  the  pro- 
ceedings were  had.  Idem. 

Where  law  authorizes  costs  and  expenses  of  pro- 
ceedings to  be  added  to  amount  of  damage  and  rec- 
ompense found  by  the  jury,  costs  of  previous  in- 
quisition, set  aside  by  court  may  be  added. 

Idem. 

Where,  by  terms  of  grant  under  which  an  incor- 
>orated  company,  held  a  certain  lot,  it  could  only 
)e  devoted  to  a  specific  use,  such  company  is  not 
iable  to  be  assessed  for  benefit,  if  no  advantage  can 
jossibly  result  from  the  opening  of  street,  etc. 

Idem. 

Act  of  incorporation  of  Mohawk  &  H.  R.  R.  Co. 
authorizes  the  company  by  its  agents,  etc..  to  enter 
upon  lands  of  individuals  for  purpose  of  making 
examinations  and  surveys  so  as  to  determine  the 
most  advantageous  route  for  proper  line  of  road 
previous  to  acquiring  title  to  lands. 

Bloodgood  v.  M.  &  H.  R.  R.  Co.,  14 
Wend.  51,  634 

ESTOPPEL. 

In  action  on  official  bond  of  deputy  for  fine  im- 
posed for  failure  to  return  execution,  defendants 
are  estopped  from  denying  official  character  of 
plaintiff. 

Hall  v.  Luther,  13  Wend.  491,  449 

It  seems  the  only  effect  of  the  consideration  clause 
in  a  deed  is  to  estop  grantee  from  alleging  that  deed 
was  executed  without  consideration. 
McCrea  v.  Purmort,  16  Wend.  460, 

Where  party  on  being  called  upon  for  goods, 
claims  title  in  himself  independent  of  a  lien,  he  is 
estopped  from  subsequently  setting  up  such  hen  as 
ground  of  detaining  goods. 

Everett  v.  Salttts,  15  Wend.  474,  934 

Promise  to  pay  certain  sum  to  trustees  of  church, 
does  not  estop  party  promising  from  requiring 
proof  of  incorporation  in  action  in  name  of  church 
assuming  to  be  a  corporation. 

Fir*t  Bap.  Soc.  v.  Rapalee,W  Wend.  60o,    1213 

Mortgagor,  in  ejectment  against  him  is  estopped 
from  denying  that  he  had  title  at  time  of  execution 
of  mortgage;  nor  is  he  permitted  to  set  up  title  in  a 


f 

Where  devisees  of  different  devises  having  right 
of  survivorship  in  case  of  death  of  either  without 
issue.assign  mortgage  or  portion  of  premises  payable 
35  years  previous  and  previously  assigned  to  this  tes- 
tator :  held,  survivor  not  estopped  by  such  assign- 
ment from  claiming  premises  as  the  mortgage  was 
previously  merged  in  the  fee. 

Jackson  n.  Waldron,  13  Wend.  178, 

A  party  admitting  title  in  another  and  agreeing 
to  purchase,  is  estopped  from  setting  up  title  in  him- 
self under  deed  which  he  held  six  years  previous. 
Such  estoppel  extends  to  all  claiming  under  him. 
Saylcs  v.  Smith,  12  Wend.  57, 

Party  in  possession,  acknowledging  title  in  an- 
other, is  not  estopped  from  disclaiming  holding 
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thereunder  if  original  entry  was  not  under  person 
in  whom  title  was  acknowledged. 

Jackson  v.  Leek,  12  Wend.  105,  69 

Devisee  who  obtains  decree  in  equity  compelling 
the  conveyace  to  her  of  estate  conveyed  to  defend- 
ant as  attorney  of  executor  of  testator  in  writ  q1 
right  to  recover  possession  of  such  premises,  is 
estopped  to  claim  that  such  defendant  was  not  such 
attorney,  especially  where  such  decree  stating  the 
facts  is  produced  in  evidence  by  such  devisee. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

EVIDENCE. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

(5)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 
Note  in  firm  name  by  one  member  is  presumptive 
evidence  of  partnership  debt,  and  burden  of  prool 
to  the  contrary  is  on  other  members  seeking  to 
avoid  its  payment. 

Whitaker  v.  Brown,  16  Wend.  505,  11 78 

Where  consignment  is  unqualified,  the  legal  pre- 
sumption is  that  consignee  is  owner. 

Everett  v.  Saltus,  15  Wend.  474,  •  934 

Promissory  note  by  administrator  is  prima  facie 
evidence  of  assets,  but  defendant  may  show  defi- 
ciency of  assets  and  so  defeat  a  recovery. 

Bk.  of  Tray  v.  Topping,  13  Wend.  557,         473 
Evidence  of  usage  in  particular  trade  is  admissi- 
ble for  purpose  of  showing  mode  of  effecting  sales. 
Boorman  v.  Jenkins,  12  Wend.  566.  223 

_Usage  or  custom  of  place  that  banks  receiving 
bills  of  exchange,  etc.,  for  collection  are  responsi- 
ble for  neglect  of  the  banks  or  the  agents  of  banks 
to  which  bills,  etc.,  are  forwarded  for  collection 
may  be  shown  in  action  for  such  neglect. 

AUenv.  Merch's  Bk..  15  Wend.  482,  937 

Rev.  Stat.  requiring  written  acknowledgment  to 

repel  presumption  of  payment  of  sealed  instrument 

after  20  years,  is  prospective  only. 

Van  Rensselaerv.  Livingston,  12  Wend. 

490,  205 

Admitting  the  contract,  and  declaring  an  inten- 
tion to  apply  for  an  abatement  of  interest  is  suffi- 
cient to  rebut  presumption  of  payment  although  ac- 
companied by  expressions  showing  an  unwillingness 
to  pay.  Idem.  205 

Possession  of  25  years  under  contract  for  pur- 
chase after  accruing  of  right  to  deed  authorizes 
presumption  that  deed  was  executed. 

Briggs  v.  Prosser,  14  Wend.  227,  597 

Re-entry  by  landlord  of  demised  premises  will  not 
be  presumed  when  by  his  own  showing  it  is  mani- 
fest that  he  did  not  enter  in  such  right. 

Ritchie  v.  Putnam.  13  Wend,  524,  461 

Order  for  goods  in  hands  of  drawee  is  prima  facie 
evidence  of  delivery  of  goods  to  payee. 

Cook  v.  Ferral's  Admr's.,  13  Wend,  285,        376 
Common  law  presumption  of  payment  after  lapse 
of  20  years  applies  as  well  to  judgments  as  to  bonds, 
mortgages  and  other  specialties. 

MiUer  v.  Smith's  Exr's,  16  Wend.  425,         115O 

Examination  of  witness,  sworn  to  have  been  taken 

pursuant  to  statute,  will  be  presumed  to  have  been 

read  before  being  signed  by  him.  Examination  of 

prisoner  must  be  proved  to  have  been  read. 

People  v.  Moore,  15  Wend.  419,  914 

(2)  DOCUMENTARY. 

Certificate  forms  no  part  of  deed,  and  oyer  served 
need  not  contain  copy  of  it  to  authorize  production 
of  deed  in  evidence. 

Miner  v.  Clark,  15  Wend.  425,  91 7 

Evidence  of  one  witness  corroborated  by  docu- 
mentary evidence  preferred  to  memory  of  fifteen 
witnesses  after  48  years. 

Jackson  v.  Loomis,  12  Wend.  27,  41 

Charges  of  services  under  supposed  existence  of 

special  contract  afterwards  rescinded,  which  become 

thereby  matters  of  account,  cannot  be  proved  by 

parties'  books. 

Merrill  v.  Ithaca  &  C.  R.  R.  Co.,  16  Wend. 

586.  1207 

In  action  of  quantum  meruit  by  contractor,  time 
books  of  workmen  are  inadmissible,  unless  verified 
by  agent  who  made  entries,  unless  he  is  dead. 

Idem.  1207 
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What  sufficient  verification  to  establish  prima  facie 
correctness  of  accounts.  See,  Idem.  12O7" 

Parol,  evidence  of  acts  of  a  Board  of  Health  of  a 
city  in  directing  abatement  of  nuisances,  is  not  ad- 
missible :  it  should  consist  of  written  minutes  of  the 
proceedings,  or  written  orders  of  the  Board. 

Meeker  v.  Van  Rensselaer,  15  Wend.  397,      9O6- 
Subject  of  admission  in  evidence  of  original  en- 
tries and  memoranda  considered.    See, 

Merrill  v.  Ithaca  &  O.  R.  R.  Co.,  16  Wend. 

586,  1207 

Where  both  length  of  chain  and  public  highway 
is  given  in  deed  as  the  termini  of  a  line,  parol  evi- 
dence of  actual  survey  and  location  of  highway  is 
admissible,  without  producing  record  of  the  laying 
out  and  the  survey. 

jRicJi  v.  Rich,  16  Wend.  663,  1 234 

Where  contract  must  be  in  writing  to  be  binding 
within  the  statute,  parol  evidence  of  contents  is  in- 
admissible. 

Northrup  v.  Jackson,  13  Wend.  85,  3O3 

Where  original  agreement  is  destroyed,  copy  with 
proof  of  handwriting  of  copyist,  is  inadmissible  if 
copyist  can  be  produced. 

Brewster  v.  Countryman,  12  Wend.  446,  189 
Testimony  of  deceased  witness  may  be  proved  by 
minutes  taken  by  counsel  in  former  cause,  though 
he  swears  he  cannot  say  that  minutes  are  full  nor 
that  precise  words  were  taken,  but  that  he  intended 
to  take  full  minutes  and  cannot  swear  to  testimony 
except  from  the  minutes. 

Clark  v.  Force,  15  Wend.  193,  833 

Account  of  sales  rendered  by  consignees  may  be 
read  in  evidence  without  further  proof  in  action  be- 
tween consignors. 

Peltier  v.  Sew-all,  12  Wend.  386,  167 

Parol  evidence  is  admissible  to  show  regularity  of 
proceedings  of  surrogate  relative  to  sale  of  real  es- 
tate of  intestate,  where  records  and  papers  of  surro- 
gate, during  time  of  proceedings,  were  not  properly 
kept. 

Jackson  v.  Crawfords,  12  Wend.  533,  22O 

(3)  ADMISSIONS  AND  DECLARATIONS. 
Parol  acknowledgment  by  principal  of  authority 
of  agent  to  make  contract  under  seal,  is  competent 
evidence  of  such  authority;  but  if  agent  had  in  fact 
no  authority  under  seal,  such  parol  acknowledg- 
ment will  not  bind  principal. 

Blood  v.  Goodrich,  12  Wend .  525,  217 

Admissions  made  to  clergyman  may  be  received 

in  evidence  in  criminal  case  if  not  made  to  hjm  in 

his  prof  essional  character,  in  the  course  of  discipline 

enjoined  by  the  church. 

People  v.  Gates,  13  Wend.  311,  385 

Parol  evidence  of  acts  and  declarations  of  cove- 
nantor as  to  courses,  distances  and  monuments  is- 
admissible  in  action  for  breach  ot  covenant  of  sei- 
sin. 

Bates  v.  Tymason,  13  Wend.  300,  381 

On  question  of  fraud  in  sale  of  property,  the  dec- 
larations as  well  as  the  doings  of  the  actors  in  the 
transaction  are  competent. 

Crary  v.  Sprague,  12  Wend.  41,  46 

Admissions  of  payee  of  note  do  not  affect  subse- 
quent holder. 

Bristol  v.  Dahn,  12  Wend.  142,  82 

Declarations  of  vendor  of  chattel, made  subsequent 
to  sale,  are  not  admissible  to  affect  title  of  pur- 
chaser. 

Sprague  v.  Kneeland.  12  Wend.  161,  89 

Evidence  of  the  confession  of  a  criminal  made  to 
a  magistrate  previous  to  examination,  on  the  dec- 
laration of  the  magistrate  that  it  would  be  better 
for  the  accused  to  make  a  full  confession,  is  not  ad- 
missible. 

People  v.  Ward,  15  Wend.  231,  847 

In  replevin  against  officer  by  owner  of  property, 
seized  for  violation  of  statute  relative  to  Onondaga 
Salt  Works,  declarations  of  third  person  in  posses- 
sion at  time  of  seizure  of  property,  are  admissible. 
Matthews  v.  Whitney,  12  Wend.  396,  171 

Plaintiff  in  ejectment  claiming  conveyance  under 
alleged  power  of  attorney,  may  in  proof  of  such 
power  give  declarations  of  owner,  the  constituent, 
made  previous  to  accruing  of  the  interest  of  defend- 
ant who  claims  under  such  owner ;  and  the  constitu- 
ent need  not  be  called  as  a  witness. 

CorMn  v.  Jackson,  14  Wend.  619,  735 

In  ejectment  for  dower,  admissions  of  husband 
are  as  competent  evidence  in  bar  of  title  of  his  wid- 
ow, as  they  would  be  in  bar  of  title  of  his  heir  or 
grantee. 

Van  Duyne  v.  Thayre,  14  Wend.  233,  59» 

Parol  admission  of  plaintiff  in  ejectment  that  de- 
'endant  is  owner  of  moiety  of  premises  claimed,  is 
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competent  evidence  where  plaintiff  has  shown  title 
to  only  one  half  of  the  premises. 

Jackson  v.  Leek,  12  Wend.  105,  69 

(4)  PABOL,  TO  CONTRADICT,  EXPLAIN  OB  VARY 
WRITING  OR  RECORD. 

Parol  evidence  is  inadmissible  to  vary  written  con- 
tract, notwithstanding  provision  of  Revised  Stat- 
utes that  seal  attached  to  sealed  instrument  shall 
only  be  presumptive  evidence  of  sufficient  consid- 
eration. 

M'Curtie  v.  Stevens,  13  Wend.  527,  463 

Obligor  of  bond  under  seal  bound  himself  abso- 
lutely, by  certain  day,  to  convey  lands,  etc. :  held, 
parol  agreement  between  parties,  that  obligor 
should  not  be  bound  to  convey  until  obligee  paid 
certain  sum,  was  inadmissible.  Idem.  463 

Parol  evidence  that  sum  specified  in  condition  of 
mortgage  of  chattels  exceeds  amount  of  debt  just- 
ly due  mortgagee  is  inadmissible;  such 'a  mistake 
can  only  be  corrected  in  equity. 

Patchen  v.  Pierce,  12  Wend.  61,  53 

Parol  evidence  is  admissible  to  show  that  a  deed 
absolute  in  its  terms,  was  intended  as  a  mortgage, 
and  this  is  so  even  between  third  persons, where  such 
persons  were  not  misled  by  the  form  of  the  deed. 

Walton  v.  Cronly's  Adm'r,  14  Wend.  63,       538 

In  action  for  breach  of  covenant  of  seisin  and 
quiet  enjoyment  parol  evidence  is  inadmissible  to 
snow  that  lands  not  covered  by  deed  were  com- 
prised within  certain  limits  designated  by  grantor 
in  negotiations  previous  to  conveyance,  as  bounda- 
ries of  the  lot. 

Tymason  v.  Bates,  14  Wend.  671,  764 

Where  question  is :  whether  a  voluntary  deed  be 
fraudulent  or  not,  evidence  of  other  and  contempo- 
raneous transactions  of  grantor  and  his  grantees,  in 
relation  to  other  portions  of  property  is  admissible. 
Jackson  v.  Timmerman,  12  Wend.  299,          137 

Parol  evidence  is  admissible  to  explain  considera- 
tion clause  in  deed. 

McCrea  v.  Purmort,  16  Wend.  460,  1168 

It  seems  the  only  effect  of  the  consideration  clause 
is  to  estop  grantee  from  alleging  that  deed  was  exe- 
cuted without  consideration.  Idem.  1162 

Evidence  of  usage  to  control  the  effect  or  opera- 
tion of  a  deed  is  not  admissible  when  the  words  of 
the  deed  are  not  ambiguous  or  equivocal. 

Parsons  v.  Hitter,  15  Wend.  561,  965 

Indictment  for  obtaining  goods  on  signature  by 
false  pretenses  must  contain  all  material  facts ;  and 
evidence  of  facts  not  set  forth  is  inadmissible. 

People  v.  Gates,  13  Wend.  311,  385 

Parol  evidence  is  inadmissible  to  vary  the  terms 
or  legal  import  of  a  bill  of  lading  free  from  ambi- 
guity. 

Creery  v.  Holly,  14  Wend.  26,  525 

Where  creditor  indorsed  on  note  that  he  had  ac- 
cepted note  of  third  person  as  a  compromise  for  the 
full  payment  of  such  note.  Held,  parol  evidence  to 
show  verbal  agreement  of  debtor  to  make  further 
payment  was  inadmissible. 

Kellogg  v.  Richards,  14  Wend.  116,  557 

Parol  agreement  by  owner  to  sell  lands,  inadmis- 
sible in  court  of  law  in  action  subsequently  brought 
by  such  owner  to  recover  possession  of  land  from 
such  purchaser. 

Jackson  v.  Post,  15  Wend.  588,  975 

In  action  on  charter-party  to  recover  price  agreed 
upon  for  use  of  vessel,  parol  evidence  of  fraudulent 
representations  as  to  burthen  and  capacity  of  ves- 
sel, are  admissible  in  mitigation. 

Johnson  v.  Miln,  14  Wend.  195,  586 

Where  parol  agreement  to  indemnify  purchaser 
of  personal  property  is  made  after  execution  of 
written  agreement  of  sale,  evidence  thereof  is  ad- 
missible. 

Brewster  v.  Countryman,  12  Wend.  446,       189 

Omission  of  title  of  judge  when  signing  record 
may  be  supplied  by  proof. 

EUtot  v.  Cronk's  Adm'rs.,  13  Wend.  35,         286 

In  action  on  policy  of  fire  insurance,  where  de- 
fendant's books  of  account  are  before  jury,  and  ac- 
counts of  stock  taken  in  previous  years  are  offered 
by  defendant,  opinions  of  experts  that  accounts 
were  all  made  at  one  time,  are  inadmissible. 

Phcenix  F.  Ins.  Co.  v.  Philip,  13  Wend.  81,     3O2 

Opinions  of  witness  that  other  dealers  had  much 
less  stock,  inadmissible  as  evidence  of  fraud  in  de- 
fendant's accounts.  Idem.  3O2 

A  declaration  of  trust  executed  on  the  trial  of  a 
cause  against  the  assignee,  that  the  assignment  was 
a  mere  security  for  the  payment  of  money  is  not 
proper  evidence. 

Walton  v.  Cronly's  Adm'r,  14  Wend.  63.       538 
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(5)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS  AS  EVI- 

DENCE IN  OTHER  ACTIONS. 

Proceedings  for  sale  of  all  real  estate  of  testator 
or  intestate,  the  sale  and  distribution  of  proceeds- 
are  not  competent  evidence  that  executors  or  ad- 
ministrators had  no  assetts. 

Bk.  of  Troy  v.  Topping,  13  Wend.  557,  473 

Testimony  of  deceased  witness  for  defendant  on 
former  trial,  inadmissible  in  plaintiff's  favor,  when 
witness  is  shown  by  defendant  to  have  been  interest- 
ed in  event  of  cause  on  plaintiff's  side. 

Crary  v.  Sprague,  12  Wend.  41,  46 

In  assumpsit  against  maker  of  note,  it  is  compe- 
tent for  him,  under  general  issue,  to  show  proceed- 
ings under  Absconding  Debtor  Act  against  estate  of 
payee  and  appointment  of  trustees,  and  payment  of 
note  by  them. 

Clark  v.  Tale,  12  Wend.  470,  19» 

Jurisdiction  of  person  of  defendant  in  foreign 
court  cannot  be  inferred  from  the  judgment,  where 
record  omits  to  state  that  court  had  jurisdiction  of 
defendant's  person; 

Bradshaw  v.  Heath,  13  Wend.  407,  42O 

And  even  where  record  does  state  that  defendant 
did  appear,  defendant  may  controvert  the  fact. 

Idem.  42O 

Where  alienage  is  interposed  as  a  defense  in  eject- 
ment, naturalization  is  conclusive  as  to  preliminary 
requisites  of  naturalization. 

Ritchie  v.  Putnam,  13  Wend.  524,  461 

In  prosecution  of  debtor  for  a  misdemeanor,  in 
disposing  of  property  with  intent  to  defraud  credit- 
ors, his  examination,  when  proceeded  against  by 
warrant  under  Act  to  Abolish  Imprisonment,  etc., 
is  inadmissible  against  him. 

People  v.  Underwood,  16  Wend.  546,  119& 

In  action  by  second  indorser  against  first  indorser 
after  judgment  against  first  indorser  by  holders, 
jury  are  warranted  in  finding  a  demand  of  payment 
of  makers  and  notice  of  dishonor  to  defendant  and 
that  acknowledgment  of  liability,  made  subsequent 
to  such  first  suit,  was  made  with  full  knowledge  of 
laches  if  any  existed. 

Keeler  v.  Bartine,  12  Wend .  110,  7  a 

In  action  by  sheriff  on  official  bond  of  deputy  for 
fine  imposed  for  failure  to  return  execution,  pro- 
ceedings from  files  of  court  imposing  fine  are  suffi- 
cient without  showing  their  regularity. 

Hall  v.  Luther,  13  Wend.  491,  449 

In  such  actions  defendants  are  estopped  from  de- 
nying official  character  of  plaintiff.  Idem.  44» 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AN» 

ISSUES. 

Parol  evidence  to  show  a  particular  sale  to  have 
by  sample  is  admissible. 

Boorman  v.  Jenkins,  12  Wend.  566,  232 

A  total  failure  of  the  consideration  of  a  note  may 
be  given  in  evidence  under  the  general  issue  with- 
out notice ;  not  so  as  to  a  partial  failure. 

People  v.  Niagara  C.  P.,  12  Wend.  246,          11» 

Where  contract  is  entire,  action  for  part  perform- 
ance will  not  lie  unless  contract  expressly  provide* 
for  payment  for  part  performance,  and  in  such  case 
defendant  may  give  in  evidence,  damages  sustained 
for  non-performance  of  residue,  in  diminution  or 
extinguishment  of  plaintiffs  claim,  but  cannot  in 
such  action  have  a  balance  certified  in  his  favor. 

Sic/fete  v.  Pattison,  14  Wend.  257,  6O8 

Knowledge  that  plaintiff  had  a  prima  facie  right 
to  property  is  sufficient  evidence  of  want  of  prob- 
able cause  in  action  for  malicious  prosecution  in 
causing  plaintiff  to  be  arrested  on  charge  of  felon- 
iously taking  such  property. 

Weaver  v.  Tmvnsend,  14  Wend.  192,  584 

Where  plaintiff  sues  maker  and  indorser  of  note 
in  one  action  and  declares  pursuant  to  statute  on 
the  money  counts,  he  cannot  give  note  in  evidence 
under  such  count,unless  he  proves  on  trial  that  copy 
of  note  was  served  with  declaration. 

Steuben  Co.  Bk.  v.  Stephens,  14  Wend. 
243.  60» 

But  objection  to  want  of  such  proof  is  too  late 
after  evidence  of  signatures  of  parties,  protest  and 
notice  of  non-payment.  Idem. 

Plaintiff  in  such  action  may  insert  other  counts 
with  money  counts.  Idem.  6O3 

When  defendant  in  justice  court  has  pleaded  in 
bar.  evidence  in  support  of  plea  in  abatement  is  in- 
admissible. 

Cook  v.  Ferral's  Admr's.,  13  Wend.  285.        3  7ft 

On  execution  of  writ  of  inquiry  in  action  of  as- 
sault and  battery.where  provocation  and  assault  are 
simultaneous,  matter  of  provocation  is  admissible; 
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otherwise  where  there  has  been  time  for  reflection 
and  for  the  passions  to  cool. 

Ellsworth  v.  Thompson,  13  Wend.  658,  51O 

Partial  failure  of  consideration  of  note  may  be 
given  in  evidence  to  reduce  amount  of  recovery ; 
notice,  however,  of  such  defense  must  be  given. 

Payne  v.  Cutler,  13  Wend.  605,    .  491 

Total  failure  of  consideration,  admissible  under 
general  issue.  Idem.  491 

Evidence  of  facts  admitted  by  the  pleadings  is  in- 
admissible. 

Gould  v.  Ray,  13  Wend.  633,  501 

Evidence  of  good  character  of  defendant  for  hon- 
«sty  and  fairness  in  business  transactions,  is  not  ad- 
missible, in  defense,  in  action  on  the  case,  for  a 
fraudulent  representation. 

Oough  v.  SI.  John,  16  Wend.  646,  1228 

In  action  against  maker,  a  promissory  note  may 
be  given  in  evidence  under  the  money  counts,  al- 
though the  consideration  of  the  note  be  work  done. 
Smith  v.  Van  Loan,  16  Wend.  659,  1233 

Where  previous  demand  of  principal  debtor  and 
notice  to  surety  is  necessary,  proof  of  such  facts 
•cannot  be  given  on  the  trial,  unless  there  be  aver- 
ment in  declaration  under  which  proof  can  properly 
be  given,  and  where  there  is  such  averment,  need 
not  be  given  where  defendant  pleads  only  non  est 
factum. 

Mann  v.  Eckford's  Ex'rs,  15  Wend.  502,       944 

Expenses  of  attorney  in  getting  rid  of  an  illegal 
arrest  are  not  the  legal  and  natural  consequences  of 
the  arrest,  and  unless  laid  in  declaration,  evidence 
thereof  is  inadmissible  in  action  of  false  imprison- 
ment. 

Strana  v.  Whitehead,  12  Wend.  64,  54 

Evidence  of  bad  character  of  prisoner  in  criminal 
trial  is  inadmissible  in  absence  of  evidence  in  sup- 
port of  his  character. 

People  v.  White,  14  Wend.  Ill,  555 

Tn  trespass  quare  clausum  fregit  evidence  that  JO- 
CMS  in  quo  is  a  private  road  belonging  to  defendant 
is  inadmissible  under  general  issue. 

Sounders  v.  Wilwn,  15  Wend.  338,  885 

In  action  for  false  recommendations  to  credit.evi- 
-dence  that  person  recommended  was  insolvent  and 
worthless  at  the  time  he  was  recommended  is  ad- 
missible. 

Williams  v.  Wood,  14  Wend.  126,  561 

Secondary  evidence  of  contents  of  lost  note  not 
admissible  until  loss  or  destruction  is  accounted  for 
in  such  manner  as  to  repel  all  inferences  of  fraudu- 
lent design  in  its  destruction. 

Blade  v.  Noland,  12  Wend.  173,  93 

Proof  that  plaintiff  deliberately  and  voluntarily 
burned  the  note  will  not  authorize  the  introduction 
of  secondary  evidence.  Idem.  93 

Ex  necessitate  a  party  himself  is  allowed  to  prove 
loss  or  destruction  of  a  paper,  preliminary  to  intro- 
•duction  of  secondary  evidence.  Idem.  93 

In  action  against  corporation  on  contract  of  its 
agents,  where  production  of  books  in  evidence  is 
refused,  agency  may  be  proved  by  secondary  evi- 
dence; such  as  general  reputation,  and  acts  of 
.agents  in  management  of  company's  business. 

Clark  v.  Farmer's  Mfg.  Co.,  15  Wend.  256,     856 

In  a  suit  by  overseers  of  the  poor  for  recovery  of 
penalty,  given  by  statute  for  selling  spirituous  liq- 
uors without  a  license,  the  character  in  which  over- 
seers sue  may  be  proved  by  reputation. 

Blatehley  v.  Moser,  15  Wend.  215,  841 

EXCEPTIONS. 

See  BILL  OF  EXCEPTIONS. 

EXCISE. 

The  selling  of  spirituous  liquors  without  a  license 
is  punishable  as  a  misdemeanor  under  statute  upon 
that  subject,  though  it  contains  no  other  prohibi- 
tion than  the  imposition  of  a  penalty,  and  a  provis- 
ion that  all  offenses  against  provisions  of  the  Act 
shall  be  deemed  misdemeanors. 

People  v.  Brown,  16  Wend.  561,  1198 

License  as  tavern-keeper  does  not  authorize  sale 
•of  spirituous  liquors  as  a  grocer. 

Benson  v.  Moore.  15  Wend.  260,  857 

Indictment  for  selling  spirituous  liquors  without 
license  as  a  tavern-keeper,  is  no  bar  to  action  for 
penalty  given  by  the  statute. 

Blatehley  v.  Moser,  15  Wend.  215,  841 

Act  forbidding  license  to  grocers  to  sell  liquors 
applies  to  incorporated  cities  and  villages,  unless  ex- 
pressly exempted  by  the  Act  from  its  operation,  al- 
though such  cities  or  villages  have  special  charter 
provisions  therefor. 

People  v.  'Morris,  13  Wend.  325,  39O 
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EXECUTION. 

See  SHERIFF  AND  CONSTABLE. 

Levy  by  virtue  of  execution  upon  real  estate  is 
not  a  satisfaction  of  judgment. 

Shepard  v.  Rowe,  14  Wend.  260,  609 

Carrying  of  watch  on  person  of  defendant  in  exe- 
cution is  not  a  secretion  of  property  from  levy, 
within  meaning  of  statute,  making  it  a  misdemean- 
or. 

People  v.  Morrison,  13  Wend.  399,  417 

Sheriff  must  levy  execution  regular  on  its  face, 
though  sum  specified  in  it  varies  from  amount  of 
judgment. 

Parmelee  v.  Hitchcock,  12  Wend.  96,  66 

Constable  who  has  received  from  defendant 
amount  due  on  execution,  is  authorized  to  return 
the  same  on  presentation  to  him  of  the  certificate 
of  justice,  of  appeal  by  defendant  within  time  lim- 
ited by  statute. 

Seymour  v.  Dascoml),  12  Wend.  584,  239 

Purchaser  under  execution  in  order  to  maintain 
trover  must  prove  valid  judgment  as  well  as  sale 
and  execution. 

Earl  v.  Camp,  16  Wend.  562,  1198 

Officer  suing  in  trespass  for  property  levied  on 
must  also  show  valid  judgment  where  suit  is  for 
benefit  of  plaintiff  in  execution.  Idem.  1198 

Officer's  right  to  bring  such  action  depends  upon 
his  special  property  and  liability  over ;  if  the  proc- 
ess be  void  he  cannot  maintain  the  action. 

Idem.  1198 

Officer's  consent  to  the  taking  of  the  property 
bars  action  in  his  own  name.  Idem.  1198 

Defendant  cannot  show  that  property  was  sub- 
ject to  mortgage  unless  he  connects  himself  with 
such  title  ;  nor  can  he  show  that  property  was  ex- 
empt. Idem.  1198 

To  constitute  a  levy,  sheriff  must  not  only  have  a 
view  of  the  goods,  but  must  assert  title  by  virtue  of 
execution;  he  must  do  enough  to  render  himself 
liable  as  a  trespasser  but  for  protection  of  the  proc- 

Westervelt  v.  Plnckney,  14  Wend.  123,          56O 

Officer  is  not  protected  by  levy  under  renewed 
justice's  execution,  unless  renewal  is  signed  by  jus- 
tice. 

Barhydt  v.  Valk,  12  Wend.  145,  83 

Complainant  in  chancerv  against  whom  there  is 
decree  for  costs,  cannot  be  imprisoned  on  execution 
for  such  costs  where  bill  is  founded  on  contract, 
where  on  proof  of  contract  there  might  have  been 
decree  against  defendant  for  damages  for  non-per- 
formance. 

Ex  parte  Beatty,  12  Wend.  229,  113 

Re-sale  ordered  where,  on  misrepresentations  of 
defendant  as  to  location  of  property,  it  was  bid  in  at 
five  times  its  value. 

Mulk8  v.  Allen,  12  Wend.  253,  121 

A  notice  of  rent  from  a  landlord  to  a  sheriff  is 

good  and  sufficient  to  justify  the  sheriff  to  retain 

the  sum  claimed  as  rent,  although  the  time  during 

which  the  rent  accrued  is  not  stated  in  the  notice. 

Miller  v.  Johnson.  12  Wend.  197,  102 

Whether  the  sheriff,  for  such  defect,  might  not 
disregard  the  notice,  qucere.  Idem.  1O2 

An  execution,  the  collection  of  which  is  delayed, 
will  not  be  deemed  fraudulent  as  against  junior  exe- 
cution, unless  delay  is  caused  by  interference  or  di- 
rection of  plaintiff  in  senior  execution. 

Benjamin  v.  Smith,  12  Wend.  404,  174 

In  summary  proceedings  to  obtain  possession  of 
land  sold  under  execution,  application  for  process 
may  be  made  by  any  person  in  whom  title  is  at  the 
time,  and  is  not  limited  to  purchaser  at  sale. 

Brown  v.  Betts,  13  Wend.  29,  284 

Officer  does  not  lose  jurisdiction  by  proof  that  de- 
fendant in  execution  was  at  time  of  sale  in  charge 
of  guardians  under  Act  respecting  habitual  drunk- 
ards. Idem. 

In  such  proceeding's  bona  fides  of  the  purchase  is 
inquirable  into.  Idem.  284 

If  defendant  in  execution  be  in  actual  occupation 
of  premises,  proceedings  may  properly  be  instituted 
against  him.  Idem. 

Such  proceeding  may  be  had  against  tenant  in 
common  before  partition.  Idem.  284 

EXECUTORS  AND  ADMINISTRAT- 
ORS. 

In  suit  on  administrator's  bond  for  benefit  of  cred- 
itors, it  is  necessary  to  show  decree  of  surrogate  di- 
recting payment  of  debt  after  administrator's  omis- 
sion to  comply  with  decree,  besides  showing  order 
directing  prosecution  of  bond. 

People  v.  Barnes,  12  Wend.  492,  206 

WEND.  12,  13,  14,  15,  16. 


GENERAL  INDEX. 


rv 


Promissory  note  by  administrator  is  prime  facie 
evidence  of  assets,  but  defendant  may  show  defi- 
ciency of  assets  and  so  defeat  recovery. 

Bk.  of  Troy  v.  Topping,  13  Wend.  557,  473 

Where  executors  are  given  authority  by  will  to  sell 
real  estate,  those  who  refuse  or  neglect  to  join  in 
execution  of  will  need  not  join  in  sale. 

Sharp  v.  Pratt,  15  Wend.  610,  982 

To  »five  validity  to  deed  on  sale  of  land  under  sur- 
rogate's order,  it  must  be  affirmatively  shown  that 
an  account  of  the  personal  estate  and  of  the  debts  of 
the  testator  or  intestate  was  presented  to  the  surro- 
gate. Recitals  in  order  of  sale  are  insufficient. 

Ford  v.  Walsworth,  15  Wend.  449.  925 

Under  Revised  Statutes  executor  cannot  com- 
mence suit  previous  to  letters  testamentary  granted. 

Thomas  v.  Cameron,  16  Wend.  579, 
Proceedings  for  sale  of  all  real  estate  of  testator 
or  intestate,  the  sale,  and  distribution  of  proceeds, 
are  not  competent  evidence  that  executors  or  ad- 
ministrators had  no  assets. 

Bk.  of  Troy  v.  Topping,  13  Wend-  557,          473 
How  far  admissions  or  acts  of  one  administrator 
oind  co-administrators  or  estate,  see, 

M'Intire  v.  Morris'  Adm'rs,  14  Wend.  90,    548 
Material  reduction  by  executor  of  claim  brought 
against  estate,  is  such  satisfactory  evidence  that  its 
payment  was  not  unreasonably  resisted  or  neglect- 
ed, as  to  exempt  executor  from  costs. 

Woodin  v.  Bagley,  13  Wend.  453,  436 

A  party  asking  for  costs  against  an  executor  must 
bring  himself  strictly  within  the  statute ;  it  is  not 
enough  to  show  that  the  executor  refused  to  arbi- 
trate ;  he  must  refuse  to  refer. 

Swift  v.  Blair's  Ex'rs,  12  Wend.  278,  129 

A  certificate  of  a  circuit  judge  that  the  demand  of 
a  plaintiff  has  been  unreasonably  resisted  by  execu- 
tors, states  the  fact,  and  not  the  evidence  of  the 
fact. 

Foot  v.  Gumaer's  Ex'rs,  12  Wend.  195,         1O1 
If  the  certificate  is  erroneous,  it  must  be  corrected 
on  motion.    Idem.  101 

The  limitation  in  Act  respecting  duties  of  execu- 
tors and  administrators  requiring  a  suit  to  be  com- 
menced within  six  months, where  a  claim  is  disputed 
•or  rejected  by  executor  or  administrator,  being 
highly  penal,  is  strictly  construed. 

Elliot  v.  Crimk's  Adm'rs,  13  Wend.  35,          286 


FACTOR. 

See  PRINCIPAL  AND  AGENT. 

FALSE  PRETENSES. 

See  INDICTMENT,  VENDOR  AND  PURCHASER. 

FEES. 

See  OFFICE  AND  OFFICER. 

Officer  serving  subpoena  containing  names  of sev- 
eral witnesses  is  entitled  to  mileage  for  each. 

Haley  v.  Sup'rs  of  Ulster,  12  Wend.  237,       115 

A  judge  of  the  county  courts,  who  attends  at  the 
clerk's  office  on  notice  from  the  clerk  to  witness  the 
drawings  of  juries,  is  entitled  to  compensation  for 
such  attendance :  the  amount  to  be  fixed  by  the  su- 
pervisors of  the  county. 

People  v.  Sup'rs  of  Albany,  12  Wend.  257.    122 

FEME  COVERT. 

See  HUSBAND  AND  WIFE. 

FISHERY. 

Oysters  planted  by  individual  A  bay  or  arm  of  sea, 
clearly  designated  and  marked  out,  belong  to  such 
individual,  and  trespass  lies  for  an  interference  by 
another. 

Fleet  v.  Hegeman,  14  Wend.  42,  531 

FORMER  ADJUDICATION. 

See  PARTITION. 

Where  plaintiff's  demands  are  separate  and  dis- 
tinct, "he  may  bring  separate  actions,  and  creditor 
may  ask  court  for  a  consolidation  of  the  suits  ;  but 
where  plaintiff  has  brought  one  suit  for  all  de- 
mands, he  cannot  withdraw  part  and  submit  the 
balance  to  the  jury  if  such  demands  could  properly 
be  joined. 

Stevens  v.  LocJcwood,  13  Wend,  644,  505 

Judgment  entered  on  verdict  for  plaintiff  in  a  pro- 
ceeding in  nature  of  action  of  ejectment,  had  upon 
requirement  of  defendant,  to  compel  determination 
WEND.  12,  13,  14,  15,  16. 


of  claims  to  real  property,  is  conclusive  as  to  title  es- 
tablished therein. 

Matin  v.  Rose,  12  Wend.  258,  123 

A  verdict  and  judgment  thereon,  on  a  fact  or  title 
distinctly  put  in  issue,  may  be  pleaded  by  way  of  es- 
toppel in  another  action  between  same  parties  or 
their  privies,  in  respect  to  the  same  fact  or  title. 

Etheridge  v.  Osborn,  12  Wend.  399,  1 72 

Judgment  rendered  but  not  formally  entered  on 
docket  by  j  ustice  is  sufficient  proof  of  plea  of  former 
recovery. 

Colvin  v.  Corwin,  15  Wend.  557,  963 

Finding  of  Board  of  Health  of  City  of  Albany,  that 
certain  premises  are  a  nuisance,  and  an  ordinance  of 
the  corporation  directing  its  abatement,  is  justifica- 
tion to  officers  carrying  ordinance  into  effect. 
Van  Warmer  v.  Mayor,  etc.,  of  Albany,  15 

Wend.  262,  858 

Demands  cannot  be  split  up  and  several  suits 
brought  upon  them ;  a  recovery  in  one  of  such  suits 
is  a  bar  to  recovery  in  another. 

Colvin  v.  Corwin,  Jo  Wend.  557,  963 

Improper  defense  once  allowed,  bars  subsequent 
suit  by  defendant  involving  same  matter. 

Wilder  v.  Case,  16  Wend.  583, 
Where  private  act  authorizes  sale  of  real  estate 
during  life  of  tenant  for  life,  and  directs  that  assent 
of  Chancellor  to  sales  be  required,  the  orders  made 
by  the  Chancellor  cannot  be  called  in  question  on 
ground  of  excess  of  authority,  by  remainderman  in 
ejectment  by  bona  fide  purchaser  at  sale. 

Clarke  v.  VanSurlay,  15  Wend.  436,  921 

Verdict,  in  suit  where  demand  urged  as  a  set-off 
was  rejected,  is  a  bar  to  subsequent  suit  on  such  de- 
mand, unless  it  appear  that  claim  rejected  could  not 
legally  have  been  allowed  although  fully  proved. 

Beebe  v.  Butt,  12  Wend.  504,  21O 

Indictment,  trial  and  acquittal  for  a  forgery  of 
certificate  of  deposit  of  money  in  a  bank  is  no  bar 
to  subsequent  indictment  for  an  attempt  to  obtain 
money  from  another  bank,  by  color  of  a  forged  let- 
ter, inclosing  the  certificate  of  deposit,  and  desiring 
the  amount  to  be  transmitted  to  the  writer. 

People  v.  Ward,  15  Wend.  231,  847 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCES. 

See  STATUTE  OF  FRAUDS. 

Action  lies  by  anyone  defrauded  through  false 
representations  in  certificate  of  character,  credit, 
etc.,  where  it  is  shown  to  be  false  with  knowledge  of 
the  one  that  gave  it. 

Williams  v.  Wood,  14  Wend.  126,        •  561 

And  defendant  cannot  show  that  such  certificate, 
general  in  its  terms,  was  given  for  specific  purpose. 
Idem.  561 

Defendant  may  show  that  he  believed  the  repre- 
sentations made,  and  was  the  dupe  of  the  person  ob- 
taining the  certificate.  Idem.  561 
Composition  deed  and  release  of  debtor  from  all 
demands  is  no  bar  to  action  for  breach  of  covenants 
in  assignment  of  judgment  fraudulently  released  by 
debtor  prior  to  such  deed. 

Russell  v.  Rogers,  15  Wend.  a51,  89O 

Mortgage  of  personal  property  as  well  as  absolute 
conveyance  of  such  property  is  prima  facie.tr&u&u- 
lent  as  to  creditors  and  bona  fide  purchasers,  unless 
accompanied  by  immediate  delivery  and  followed 
by  actual  and  continual  change  of  possession. 

Gardner  v.  Adams,  12  Wend.  297,  136 

Although  continuance  of  possession  by  vendor  or 
mortgagor  may  be  explained,  it  is  not  enough  to  re- 
but presumption  of  fraud  that  property  was  left  in 
his  possession  for  his  accommodation. 

Idem.  136 

Sale  or  mortgage  of  personal  property  without 

change  of  posoession  is  prima  facie  fraudulent,  and 

is  conclusively  so,  unless  shown  to  have  been  made 

in  good  faith  and  without  intent  to  defraud. 

Murray  v.  Burtis,  15  Wend.  212.  84O 

Doane  v.  Eddy,  16  Wend.  523,  1 185 

Not  sufficient  explanation  that  the  property  mort- 
gaged (a  horse)  was  necessary  to  enable  the  mort- 
gagor, a  clergyman,  to  pursue  his  vocation. 

Idem.  1185 

Revised  Statutes  of  1830  abolished  distinction  be- 
tween absolute  sale  and  a  mortgage.    Idem.     1185 
There  must  be  a  continuous  change  of  possession. 
Resumption  of   possession  by  mortgagor   will  be 
deemed  fraudulent  unless  satisfactorily  explained. 
Look  v.  Comvtock,  15  Wend.  244,  851 

Voluntary  conveyance  is  not  void  as  against  cred- 
itors, where  residue  of  grantor's  estate  is  shown  to 
be  amply  sufficient  to  pay  his  debts. 

Jackson  v.  Post,  15  Wend.  588,  975 
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Where  furniture  In  possession  of  third  person  is 
purchased  from  owner,  a  long  continuance  of  such 
possession  (in  this  case  21  months)  held,  prima  facie 
evidence  of  fraud,  and  unless  satisfactorily  ex- 
plained, is  conclusive  against  judgment  creditor. 

Fonda  v.  Gross,  15  Wend.  628.  989 

Continuance  of  possession  in  defendant  in  execu- 
tion where  property  is  bid  in  by  third  person  on  exe- 
cution sale,  is  prima  facie  evidence  of  fraud. 

Idem.  989 

The  offense  of  disposing  of  property  by  debtor 
with  intent  to  defraud  creditors  is  complete,  al- 
though creditors  so  intended  to  be  defrauded  are  not 
judgment  creditors. 

People  v.  Underwood,  16  Wend.  546,  1193 

Fraudulent  purchase  gives  no  title,  neither  does  a 
transfer  by  such  purchaser,  to  creditor,  in  payment 
of  pre-existing  debt. 

Boot  v.  French,  13  Wend.  570,  478 

Contra  as  to  one  who  receives  such  goods  in  the 
usual  course  of  trade,  i.  e.,  parts  with  present  value 
for  them  as  incurring  responsibility,  on  their  credit, 
or  receiving  them  in  pledge,  etc.  Idem.  478 

Where  sale  of  property  under  execution  is  brought 
about  by  defendant  in  concert  with  others,  for  the 
avowed  purpose  of  defeating  the  interest  of  third 
person  in  the  property,  sale  will  be  deemed  fraudu- 
lent and  void. 

Crary  v.  Sprague,  12  Wend.  41, 


GUARANTY. 

In  a  promise  to  guaranty  the  payment  of  a  note 
overdue  where  promise  is  made,  expressing  no  con- 
sideration, forbearance  to  sue  will  not  be  implied  as 
consideration  moving  to  the  promise. 

Smith  v.  Ives,  15  Wend.  182,  829 

Suit  on  guaranty  of  rent  by  third  person,  cannot 
be  maintained  by  grantee  of  demised  premises,  but 
must  be  in  grantor's  name. 

flow-beck  v.  Sylvester,  13  Wend.  608,  492 

Demand  of  principal  debtor,  of  performance  of 
bond  and  notice  of  non-payment  to  guarantor,  is 
not  necessary  where  engagement  of  latter  is  abso- 
lute and  unconditional,  that  former  shall  pay  at  a 
given  day. 

Mann  v.  Eckford  Ex'rs,  15  Wend.  502.  944 

In  action  against  one  who  guaranties  payment  by 
third  person  on  given  day,  as  secured  by  obligation 
of  such  third  person,  defendant  is  not  at  liberty  to 
show  that  such  obligation  was  assigned  to  plaintiff 
by  insurance  comoany,  in  contemplation  or  insolv- 
ency, nor  can  he,  at  trial,  require  its  production.nor 
can  he  show  it  invalid  on  ground  of  usury. 

Idem.  944 

The  condition  of  the  bond  of  guaranty  shows 
amount  plaintiff  is  entitled  to  recover,  and  he  need 
not  give  evidence  of  extent  of  damages. 

Idem.  944 

A  guaranty  in  these  terms,  "  I  warrant  this  note 
good"  indorsed  by  payee  upon  a  note,  is  a  guaranty 
that  the  note  is  collectable,  and  not  that  it  will  be 
paid  on  demand  ;  and  to  charge  guarantor  it  is  nec- 
essary to  show  that  payment  cannot  be  enforced 
against  the  maker. 

Curtis  v.  Smallman,  14  Wend.  231,  598 

A  guarantor  that  auctioneer  shall  account   for 

goods  placed  in  his  hands  for  sale,  is  discharged  by 

person  from  whom  auctioneer  receives  goods,  takes 

auctioneer's  notes,  and  gives  him  an  extended  credit. 

Colemard  v.  Lamb,  15  Wend.  329.  882 

Where  maker  of  note  removes  from  State  before 
it  falls  due,  holder  is  not  bound  to  pursue  him,  but 
may  resort  to  action  against  one  who  guarantied  its 
collection,  after  availing  himself  of  remedies  afford- 
ed by  laws  of  the  State. 

White  v.  Case,  13  Wend.  543,  468 

GUARDIAN  AND  WARD. 

Widow  in  assigning  lease,  professing  to  act  as  ad- 
ministratrix of  husband,  will  not  be  considered  as 
having  performed  the  act  as  guardian  in  socage  to 
her  children. 

Ritchie  v.  Putnam,  13  Wend.  524,  461 

Under  Revised  Statutes,  father  may  be  guardian 
in  socage  to  his  child ;  as  guardian  by  nature  he  has 
no  control  over  property,  real  or  personal,  of  his 
child. 

Fonda  v.  Van  Home,  15  Wend.  631,  990 


HABEAS  CORPUS. 

Notice  of  suing  out  of  habeas  corpus  to  relieve  a 
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party  from  imprisonment  must  be  given  to  party 
interested  in  continuing  such  imprisonment,  re- 
gardless of  residence  of  such  party. 

People  v.  Pelham,  14  Wend.  48,  533 

Ex  parte  Beatty,  12  Wend.  229,  lia 

Copy  of  writ  need  not  be  served.    Idem.          113 

This  court,  at  special  term,  has  power  to  grant 

habeas  corpus  to  inquire  into  the  cause  of  detention 

of  a  party,  and  when  such  party  is  brought  up,  may 

discharge  him  from  custody.    Idem.  lia 

HIGHWAYS. 

See  TURNPIKE  COMPANIES. 

State  may  authorize  erection,  across  navigable 
river,  of  a  bridge  provided  with  a  draw  for  the  pass- 
ing of  vessels  free  of  expense. 

People  v.  R.  &  S.  R.  R.  Co.,  15  Wend.  113,      804 
Moneyed  corporations  are  not  liable  to  be  assessed 
to  work  on  public  highways ;  as  they  do  not  come 
within  purview  and  meaning  of  the  Act. 

B'k.  oflthacav.  King,  12  Wend.  390,  16fr 

Trustees  of  Sag  Harbor  may  institute  proceedings 
for  encroachments  upon  highways  within  their  dis- 
trict. 

Mitchell  v.  Halsey,  15  Wend.  241,  85O 

In  survey  by  Commissioners  of  Highways  in  lay- 
ing out  road,  a  single  line  is  sufficient  and  will  be 
intended  as  the  center  of  the  road. 

People  v.  Com'rs  of  Redhook,  13  Wend.  310,  385 
On  appeal  from  decision  of  commissioners  refus- 
ing to  lay  out  road,  authority  of  judges  extends 
only  to  the  merits,  as  to  the  necessity  and  propriety 
of  laying  out  the  road. 

Com'rs  of  Warwick  v.  Judges  of  Orange, 

13  Wend.  432,  429 

Irregularity  previous  to  decision  of  commission- 
ers can  be  corrected  only  by  certiorari  directed  to 
commissioners.  Idem.  429- 

Charter  of  Rens.  &  Sar.  R.  R.  Co.  authorizes  build- 
ing of  bridge  across  Hudson  River  at  Troy. 

People  v.  R.  &  S.  R.  R.  Co.,  15  Wend.  113,    804 

HUSBAND  AND  WIFE. 

Wife  may  indorse  note  in  maiden  name,  given  to 
her  before  marriage,  if  done  with  consent  of  hus- 
band. 

MiUer  v.  Delamater,  12  Wend.  433,  185- 

May  also  indorse  such  note, if  with  knowledge  and 
consent  of  trustee  to  whom  it  had  been  assigned 
under  ante-nuptial  agreement.  Idem.  185 

After  wife's  death,  husband's  liability  for  wife's 
debts  extends  only  to  assets :  and  a  suit  against  both 
abates  by  death  of  wife  before  declaration. 

Williams  v.  Kent,  15  Wend.  360,  89a 

Deed  to  husband  and  wife  and  six  children  creates 
tenancy  in  common,  and  husband  and  wife  together 
are  entitled  to  but  one  share,  i.  e,  one  seventh,  and  of 
that  each  is  seised  of  the  entirety  per  tout  et  non 
per  my,  and  neither  can  alone  aliene  the  estate,  but 
husband  may  convey  or  mortgage  it  during  his  life. 
Barber  v.  Harris,  15  Wend.  615,  984 


INCORPORATED  COMPANIES. 

Trustees  or  agents  of  corporation  may  enter  into 
contracts  under  corporate  seal  for  payment  of  mon- 
ey in  furtherance  of  corporate  business,  either  with 
or  without  their  individual  names. 

Clark  v.  Farmer's  Mfg.  Co.,  15  Wend.  256,  856 
Two  thirds  of  each  branch  of  Legislature  not  re- 
quired to  pass  Acts  affecting  public  corporations ; 
contra  with  privato.corporations. 

People  v.  MorTis,  13  Wend.  325,  39O 

Board  of  directors  of  bank  has  no  right  to  pre- 
vent one  of  its  number  from  inspecting  books, 
and  mandamus  lies  to  compel  cashier  to  permit  the 
inspection  of  books  by  a  director. 

People  v.  Throop,  12  Wend,  183,  9T 

Private  corporation  though  not  expressly  author- 
ized by  its  charter  may  remove  an  officer  for  cause. 
Fawcettv.  Charles,  13  Wend.  473.  44» 

Individual  corporator  cannot  object  to  legisla- 
tive interference  as  to  powers  conferred  bj*  charter 
on  the  corporation. 

People  v.  Morris,  13  Wend.  325,  39O- 

In  action  by  U.  S.  Bank  in  this  State,  an  exempli- 
fication of  the  charter  must  be  produced  to  prove 
the  corporation. 

U.  S.  Bank  v.  Stearns,  15  Wend.  314,  877 

Capital  stock  of  an  insurance  company  may  be 

invested  in  bonds  and  mortgages  executed  directly 

to  the  company  or  obtained  by  assignment,  where 

WEND.  12,  13,  14,  15,  16. 
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statute  does  not  prescribe  the  mode  of  investment, 
but  impliedly  gives  the  power  to  invest  in  stocks. 
Mann  v.  Eckford's  Ex'rs.,  15  Wend.  502.      944 

Such  securities  may  be  taken  at  branch  office  if 
not  shown  that  business  as  there  carried  on  is  unau- 
thorized. Idem.  944 

Moneyed  corporations  are  not  liable  to  be  assessed 
to  work  on  public  highways,  as  they  do  not  come 
within  purview  and  meaning  of  the  Act. 

Bk.  of  Ithaca  v.  King,  12  Wend.  390,  169 

The  directors  of  a  corporate  company,  against 
which  judgment  of  ouster  is  pronounced,  are  indi- 
vidually responsible  for  costs  of  the  proceedings, 
although  they  had  no  direct  agency  in  the  defense 
of  the  suit ;  and  the  payment  of  such  costs  may  be 
enforced  by  attachment. 

People  v.  Ballon,  12  Wend.  277,  129 

Act  of  incorporation  making  stockholders  liable 
for  demands  against  the  company  only  refers  to  de- 
mands arising  ex  contractu;  it  does  not  refer  to  lia- 
bility of  such  company  to  persons  injured  through 
its  neglect  to  keep  bridge  in  repair. 

Heac-ock  v.  Sherman,  14  Wend.  58,  537 

Where,  under  charter,  stockholders  are  liable  for 
debts  of  company  to  nominal  amount  of  stock  held 
by  them  respectively,  a  stockholder  who  has  not 
paid  in  any  part  of  his  subscription  or  done  any  act 
whatever  as  a  stockholder  is  liable  to  nominal 
amount  of  stock  held  by  him. 

Spear  v.  Crawford,  14  Wend.  20,  523 

Illegal  acts  of  corporation  are  no  bar  to  a  recovery 
against  stockholder.  Idem.  523 

Powers  of  Harlem  Canal  Company  to  purchase 
land.  See  Idem.  523 

INDEMNITY. 

A  bond  of  indemnity  in  action  on  lost  note  is  nec- 
essary only  where  note  alleged  to  be  lost  is  negotia- 
ble; and  its  negotiability  will  not  be  presumed,  but 
must  be  proved. 

Blade  v.  Noland,  12  Wend.  173,  93 

Notice  of  suit  against  bail  given  to  obligors  of 
bond  of  indemnity,  imposes  upon  obligors  defense 
of  suit;  and  surrender  of  principal  after  commence- 
ment of  such  suit  is  no  defense  to  action  on  bond. 
Beers  v.  Green,  12  Wend.  309,  14O 

Vendor  refused  to  give  written  indemnity  against 
claims  of  others,  but  said  "he  would  see  purchaser 
out  in  it."  Held,  equivalent  to  agreement  to  in- 
demnify. 

Brewsterv.  Countryman,  12  Wend.  446,        189 

Where  factor  was  sued  for  breach  of  warranty  of 
quality  of  cotton  sold,  and  refused  to  pay  over  pro- 
ceeds to  principal  until  indemnified,  held,  promise 
by  third  person  indorsed  on  written  request  of 
principal  to  indemnify  factor  in  such  suit,  was  valid 
and  binding,  and  implied  agreement  of  factor  to 
continue  suit  was  sufficient  consideration. 

Rogers  v.  Kneeland,  13  Wend.  114,  314 

INDICTMENT. 

That  facts  in  indictment  are  not  laid  as  proved  is 
not  objectionable,  where  defendant  was  fully  noti- 
fied by  indictment  to  meet  facts  that  were  proved. 
People  v.  Herrick,  13  Wend.  87,  304 

Different  offenses  may  be  included  in  same  indict- 
ment, if  they  are  of  the  same  character  and  differ 
only  in  degree. 

People  v.  Rynders,  12  Wend.  425,  182 

In  indictment  for  receiving  stolen  goods,  it  is  not 
necessary  to  allege  a  receipt  upon  consideration  be- 
tween thief  and  receiver. 

Hopkins  v.  People,  12  Wend.  76,  58 

One  indicted  for  compounding  a  larceny  and 
agreeing  to  withhold  evidence,  cannot  plead  the  ac- 
quittal of  the  person  charged  with  the  larceny  in 
bar  of  his  own  conviction. 

People  v.  Buckland,  13  Wend.  592.  486 

Previous  indictment  for  same  offense  is  no  bar  to 
second  indictment,  although  upon  the  first  defend- 
ant has  been  arraigned,  and  ple'aded. 

People,  v.  Fisher,  14  Wend.  9,  519 

Party  may  be  indicted  for  violation  of  statute  reg- 
ulating taverns  and  groceries  notwithstanding  pen- 
alty has  been  collected  from  him  by  suit  by  over- 
seers of  poor. 

People  v.  Stevens,  13  Wend.  341,  396 

Under  provision  of  R.  S.  indictment  for  murder 
may  be  in  common  law  form,  but  accused  cannot 
be  convicted  on  such  indictment  of  a  felonious 
homicide  with  malice  aforethought,  unless  evidence 
brings  it  within  statutory  definition  of  murder. 

People  v.  Enoch,  13  Wend.  159,  33O 

Where  a  statute  creates  a  new  offense,  the  indict- 
ment must  be  drawn  in  reference  to  its  provisions ; 

WEND.  12,  13,  14,  15,  16. 


otherwise  where  statute  is  merely  declaratory  of 
what  was  previously  an  offense  at  common  law, 
without  adding  to  or  altering  the  punishment. 

Idem.  330 

Where  statute  creating  an  offense  imposes  a  pen- 
alty and  declares  it  punishable  by  fine  and  impris- 
onment, offender  is  subject  to  indictment  in  like 
manner  as  he  would  have  been  had  it  been  a  mis- 
demeanor at  common  law. 

People  v.  Stevens,  13  Wend.  341,  396 

In  indictment  for  arson,  the  house  or  building  set 
fire  to  or  burned  must  be  described  as  the  house  or 
building  of  the  person  in  possession;  a  variance  will 
be  fatal. 

People  v.  Gates,  15  Wend.  159,  82O 

Where  process  is  regular  on  its  face,  and  officer 
levies  thereunder  on  goods  of  another  than  defend- 
ant in  execution,  indictment  lies  against  one  who, 
in  exercising  right  of  reception,  commits  breach  of 
peace  by  assaulting  officer. 

People  v.  Cooper,  13  Wend.  379,  41O 

Count  charging  assault  to  have  been  made  upon 
officer  while  in  the  execution  of  the  duties  of  his 
office  is  good,  though  it  does  not  aver  jurisdiction  of 
officer  issuing  process  or  delivery  to  officer. 

Idem.  410 

Conspiracy  of  workmenln  particular  trade  to  raise 
wages  by  combining  to  coerce,  by  means  of  threats 
and  penalties,  workmen  and  employers,  in  adopting 
regular  prices,  is  indictable  as  a  misdemeanor. 

People  v.  Fisher,  14  Wend.  9,  519 

One  by  whom  letter  was  sent  to  postofflce,  who 
fraudulently  converted  contents,  is  guilty  of  em- 
bezzlement. A  felonious  intent  is  established  by  the 
fraudulent  conversion. 

People  v.  Dalton,  15  Wend.  581,  973 

Indictment  for  embezzlement  lies  against  clerk  or 
servant  for  converting  to  his  own  use  money,  goods, 
etc.,  belonging  to  his  employer  as  well  as  convert- 
ing money,  goods,  etc.,  of  any  other  person. 

People  v.  Hennessey,  15  Wend.  147,  816 

Indictment  for  obtaining  goods  by  false  pretenses 
will  not  lie  for  representations  made  after  sale  is 
complete. 

People  i).  Haynes,  14  Wend.  546,  71O 

To  sustain  indictment  for  obtaining  signature  to 
note  by  false  pretenses,  false  pretenses  need  not 
have  been  sole  inducement. 

People  v.  Herrick,  13  Wend.  87,  3O4 

Where  on  trial  of  indictment  for  obtaining  signa- 
ture to  note  by  false  pretenses,  accused  attempts  to 
show  ability  to  pay,  proof  must  be  limited  to  time 
when  signature  was  obtained.  Idem.  304 

False  representation  authorizes  inference  of  in- 
tent to  defraud.  Idem.  304 

Indictment  for  obtaining  goods  on  signature  by 
false  pretenses  must  contain  all  material  facts ;  and 
evidence  of  facts  not  set  forth  is  inadmissible. 

People  v.  Gates,  13  Wend.  311,  385 

Where  note  is  obtained  by  false  pretenses,  in  in- 
dictment therefor,  sum  paid  may  be  charged  to  have 
been  obtained  by  false  pretenses  without  setting 
forth  signature  of  note. 

People  v.  Herrick,  13  Wend.  87,  3O4 

In  indictment  for  forging  note,  if  note  be  lost  it 
is  sufficient  to  set  forth  the  substance  thereof,  al- 
leging the  loss  or  destruction. 

People  v.  Badgleu,  16  Wend.  53,  1028 

Giving  name  of  maker  as  part  of  description  of 
note  will  dispense  with  allegation  that  note  pur- 
ported to  be  signed  by  one  whose  name  was  forged. 
Idem.  1022 

Indictment  describing  note  as  "made  on  day 
of  May"  sustained  if  satisfactory  reason  for  omis- 
sion of  more  particular  description  is  given  in  in- 
dictment. Idem.  1022 

Indictment,  trial  and  acquittal  for  a  forgery  of 
certificate  of  deposit  of  money  in  a  bank  is  no  bar 
to  subsequent  indictment  for  an  attempt  to  obtain 
money  from  another  bank,  by  color  of  a  forged  let- 
ter, inclosing  the  certificate  of  deposit,  and  desiring 
the  amount  to  be  transmitted  to  the  writer  of  the 
letter. 

People  v.  Ward,  15  Wend.  231,  847 

Writing  in  form  of  bond  without  signature  or  pur- 
porting to  have  the  signature  of  any  person  is  not 
a  false  writing  within  the  statute. 

People  v.  Gates,  13  Wend.  311,  385 

Form  and  contents  of  indictment  for  forging  or 
counterfeiting  a  check  on  a  bank.  See, 

People  v.  Rynders,  12  Wend.  425,  182 

Where  charges  in  indictment  under  R.  S.  are  suf- 
ficiently explicit,  indictment  will  not  be  vitiated  by 
pursuing  forms  under  old  statutes.  The  latter  may 
be  rejected  as  surplusage.  Idem-  182 

Indictment  for  forging  check  in  name  of  A  is  not 
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superseded  by  subsequent  indictment  charging 
same  party  with  personating  A  and  receiving  mon- 
ey in  assumed  character,  though  bank  and  amount 
of  money  be  the  same.  Idem. 

A  justice  of  the  peace  is  indictable  for  misbehav- 
ior in  his  office,  when  he  acts  partially,  or  oppress- 
ively, from  malicious  or  corrupt  motives  ;  as,  a  dis- 
charge of  offender  without  requiring  sufficient 
sureties  for  his  appearance  with  intent  to  pervert 
the  course  of  the  law  and  justice. 
People  v.  Conn,  15  Wend.  277, 

What  indictment  must  charge.    See.    Idem.    863 

Turnpike  Road  Company  is  liable  to  indictment 
at  common  law  for  suffering  road  to  be  out  of  re- 
pair, notwithstanding  specific  penalty  is  provided 
by  charter. 

Sus.  &.  B.  T.  R.  Co.  v.  People,  15  Wend. 
267,  86° 

Limit  of  fine  under  general  Act  does  not  limit  the 
fine  imposed  on  conviction  on  indictment  at  com- 
mon law.  Idem. 

INFANCY. 

Appearance  of  infant  by  attorney  instead  of  by 
guardian  may  be  assigned  as  error  in  fact. 

Camp  v.  Bennett,  16'Wend.  48,  1O2O 

Where  writ  is  sued  out  by  infant  and  co-defend- 
ant in  ccfurt  below,  death  of  infant  after  assign- 
ment of  errors  will  not  prevent  reversal. 

Idem.  1080 

In  a  suit  by  an  infant,  a  prochein  ami  must  be  ap- 
pointed before  the  suing  out  of  process- 

Wilder  v.  Ember,  12  Wend.  191,  1OO 

No  title  passes  to  purchaser  of  personal  property 
belonging  to  an  infant  unless  manual  delivery  is 
made  by  the  infant ;  it  is  not  enough  that  property 
be  sold  by  agent  appointed  by  the  infant.  Prop- 
erty substituted  by  father  as  agent,  of  which  he 
continues  in  possession  does  not  become  the  in- 
fant's. 

Fonda  v.  Van  Horne,  15  Wend.  631,  99O 

INQUEST. 

A  plaintiff  obtaining  an  inquest  at  the  circuit  is 
not  bound  to  waive  it  upon  application  of  the  de- 
fendant, though  he  offer  to  pay  costs,  etc.,  but  may 
put  him  to  his  motion. 

Smith  v.  Howard,  12  Wend.  198,  1O2 

INQUIRY. 

Where  writ  of,  is  directed  to  be  executed  at  the 
circuit,  the  circuit  judge  and  not  the  sheriff  takes 
direction  of  its  execution,  and  proceedings  are,  in 
all  respects  similar  to  the  taking  of  an  ordinary  in- 
quest. 

Ellsworth  v.  Thompson,  13  Wend.  658,          51O 

In  such  writ  sheriff  must  be  commanded  to  sum- 
mon the  jury,  and  the  judire  directed  to  take  and 
certify  the  inquisition.  Idem.  510 

INSURANCE. 

See  MARINE  INSURANCE. 

If  slip,  survey,  or  application  for  insurance,  re- 
ferred to  in  policy  as  more  particularly  describing 
building  containing  the  goods  insured,  is  substan- 
tially correct,  policy  is  valid,  though  it  contains 
condition  that  for  any  misrepresentation,  insurance 
shall  be  void. 

Farmer's  Ins.  &  L.  Co.  v.  Snyder,W  Wend. 

481,  1170 

Aff'g  Snyder  v.  Farmer's  Ins.  &  L.  Co.,  13 

Wend.  92,  306 

Warranty  is  condition  precedent  and   must  be 

complied  with  before  policy  attaches";  not  so  with 

representation;  policy  is  valid  unless  representation 

is  false  or  mistaken  in  a  matter  material  to  the  risk. 

Idem.  306 

Where,  by  policy  of  fire  insurance,  notice  of  loss 

was  to  be  forthwith  given  to  insurer,  notice  on  April 

2d  of  loss  happening  February  23d  previous  is  not 

sufficient  compliance. 

Inmanv.  Western  F.  Ins.  Co.,  12  Wend. 

452,  191 

One  in  possession  of  house  under  contract  to  pur- 
chase has  an  insurable  interest  and  is  not  guilty  of 
misrepresentation  or  breach  of  warranty  where  he 
represents  house  as  his. 

JElna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385,    1136 
Aff'g  Tyler  v.  Mtna  F.  Ins.  Co.,  12  Wend.  507,    211 
He  may  recover  full  value  to  extent  of  sum  in- 
sured though  vendor  has  same  house  insured  and 
had  not  assigned  policy  to  him.  Idem.  1136 

1262 


Policies  are  personal  contracts,  and  where  as- 
sured sells  all  his  interest,  the  policy  is  at  an  end  un- 
less assigned.  If  insured  retains  a  partial  interest, 
such  interest  is  protected.  Idem,  1136- 

Purchaser  is  not  bound  to  give  notice  of  prior  in- 
surance effected  by  vendor,  in  absence  of  assign- 
ment. Idem.  1136- 

Magistrate's  certificate  of  loss  required  by  terms 
of  policy,  sufficiency  of,  see,  Idem.  1136- 

INTEREST. 

Where  payment  of  interest  is  stipulated  for  in 
contract,  action  therefor  can  be  maintained  after 
payment  of  principal;  contra  when  not  stipulated 
for  in  contract. 

Fake  v.  Eddy's  Ex'rs,  15  Wend.  76,  79O 

Where  indorsee  of  note  obtains  injunction  re- 
straining maker  from  paying  payee,  maker  is  not 
liable  for  interest  on  such  note  subsequent  to  serv- 
ice of  injunction,  though  he  would  have  been  jus- 
tified in  paying  the  note  to  the  indorsee. 

Stevens  v.  Barringer,  13  Wend.  639.  503 


JOINT  LIABILITY. 

To  sustain  action  against  survivor  of  two  makers 
of  joint  note,  joint  indebtedness  must  be  shown, 
and  defendant  may  defeat  recovery  by  proof  of  pay- 
ment by  joint  debtor,  though  before  transfer  to 
plaintiff  he  acknowledged  note  to  be  due  and  prom- 
ised to  pay  it. 

Mott  v.  Petrie,  15  Wend.  317,  878 

In  action  before  justice  against  joint  debtors  on 
note,  which  is  proved  to  have  been  made  by  only 
the  defendant  who  appears,  held  upon  error,  de- 
fendant not  appearing  below  is  not  entitled  to  object 
to  proof,  as  he  could  not  be  prejudiced,  he  stili  hav- 
ing the  right  to  contest  the  joint  liability. 

Eddy  v.  O'Hara,  14  Wend.  221,  595 

JUDGMENT. 

Under  statute  against  joint  debtors  authorizing 
plaintiff  to  proceed  to  judgment,  where  all  defend- 
ants have  not  been  brought  in,  judgment  may  be  en- 
tered as  well  where  defendant  not  brought  in  is  an 
infant,  as  where  he  is  an  adult. 

Mason  v.  Denison,  15  Wend.  64,  786 

Record  of  judgment  must  show  that  court  has 
jurisdiction  of  the  cause  either  by  actual  appear- 
ance of  defendant  or  by  proper  suggestions,  show- 
ing a  compliance  with  the  statute  in  commence- 
ment of  suit. 

Smith  v.  Fowle,  12  Wend.'9,  35 

Record  of  judgment  in  C.  P.  reversing  justice's 
judgment  should  specify  grounds  of  reversal,  i.  e., 
whether  for  error  of  fact  or  of  law,  and  if  the  latter, 
it  should  state  the  point  decided. 

Anon.,  13  Wend.  99,  309 

Where  one  of  two  defendants  dies  after  verdict 
but  before  decision  of  court  on  case  made  for  new 
trial,  where  new  trial  refused,  leave  will  be  granted 
toiplaintiff,  on  ex  parte  application  at  special  term.to 
enter  judgment  against  both  defendants  as  of  term 
preceding  death  of  the  party. 

Ryghtmyre  v.  Raymond.  12  Wend.  245,         118 

Judgment  for  costs  in  suit  against  executors  is 
not  erroneous,  though  it  does  not  appear  on  face  of 
record  that  costs  were  especially  awarded  by  the 
court  nor  a  direction  given  whether  they  should  be 
levied  de  bonis  propriis  or  de  bouts  testatoris. 
Mulheran's  Ex'rs  v.  Oillespie,  12  Wend. 
349.  154 

JURISDICTION. 

See  COURTS. 

In  a  question  of  money  had  and  received  by  trust- 
ee, equity  and  law  have  concurrent  jurisdiction, 
and  either  action  may  be  brought. 

McCrea  v.  -Purmort,  16  Wend.  460,  1163 

JUSTICE  OF  THE  PEACE. 

Upon  request  of  jury,  though  after  retirement, 
justice  may  give  further  instructions  upon  the  law 
of  the  case,  if  the  parties  are  or  have  an  opportu- 
nity of  being  present. 

Rogers  v.  Mmilthrop,  13  Wend.  274,  3  72 

Justice  has  jurisdiction  to  issue  summons  as  first 
process  in  commencement  of  suit,  before  him  in  all 
cases  where  defendant  is  a  freeholder  or  inhabitant 
having  a  family  within  the  county.  The  general 
power  protects  magistrate  and  officer  issuing  proc- 

WEND.12,  13,  14,  15,  16. 
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ess,  and  objection  that  it  is  not  proper  process  must 
be  taken  before  justice ;  and  if  he  errs  in  his  decis- 
ion remedy  is  by  certforari. 

Hoose  v.  Sherrill,  16  Wend.  33,  1O15 

A  justice  of  peace  is  indictable  for  misbehavior  in 
his  office,  when  he  acts  partially,  or  oppressively, 
from  malicious  or  corrupt  motives :  as,  a  discharge 
of  offender  without  requiring  sufficient  sureties  for 
his  appearance  with  intent  to  pervert  the  course  of 
law  and  j  ustice. 

People  v.  Conn,  15  Wend.  277,  863 

What  indictment  must  charge.    See,    Idem.    863 

Justice  of  peace  cannot  set  aside  as  against  weight 

of  evidence,  a  verdict  rendered  in  his  own  court.  It 

is  the  duty  of  C.  P.  to  set  aside  such  verdict  on  cer- 

tiorari. 

Van  Valkenburgh  v.  Evertson,  13  Wend. 

76,  30O 

If,  however,  C.  P.  affirm  such  judgment,  party  has 
no  remedy  by  writ  of  error  to  this  court. 

Idem.  3OO 

JUSTICE  COURT. 

Amendment  is  allowable  in  justice  court  by  add- 
ing a  plea  after  issue  joined,  upon  terms. 

Colvin  v.  Corwtn.  15  Wend.  557,  963 

Construction  of  Act  that  pleadings  before  justices 
shall  be  liberally  construed.  See, 

Fitch  v.  Miller,  13  Wend.  66,  297 

Justice  before  whom  a  suit  was  commenced  may 
prove  pleadings  exhibited  before  him,  without  pro- 
ducing his  docket  or  transcript. 

Brotherton  v.  Wright,  15  Wend.  337,  849 

Where  paper  is  omitted  to  be  filed  which  should 
properly  be  filed  with  return,  C.  P.  ought  to  permit 
it  to  be  filed  on  trial  of  the  cause. 

Mappa  v.  Pease,  15  Wend.  669,  10O3 

A  return  of  justice  to  appeal  that  plaintiff  de- 
clared on  promissory  note  "purporting  to  have  been 
drawn  by  defendant"  in  hcec  verba,  setting  out  the 
note,  is  equivalent  to  giving  a  copy  of  the  note  with 
signature  of  defendant  attached  thereto. 

Idem.  1O03 

It  is  not  necessary  that  note  upon  which  judgment 
is  rendered  should  be  filed  with  justice's  return. 

Idem.  1003 

If  party  in  justice  courts  does  not  object  to  ap- 
pearance of  his  adversary  by  attorney,  the  author- 
ity to  appear  is  admitted  and  justice  need  not  re- 
quire proof  of  it. 

Ackerman  v.  Finch,  15  Wend-  652,  997 

A  summons  under  32d  section  of  Act  to  Abolish 

Imprisonment,  etc.,  may  be  sued  out  by  a  justice 

against  a  non-resident  defendant,  without  proof  of 

indebtedness  or  giving  of  security.    Idem.          997 

In  cases  where  security  is  required  before  issuing 

of  process,  error  cannot  be  remedied  by  giving  of 

security  after  process  is  issued.    Idem.  997 

Jurisdiction    of  Municipal  Court  of  Village  of 

Brooklyn,  to  what  extent-exclusive.    See. 

Blatchley  v.  Moser.  15  Wend.  215,  841 

In  a  justice  court,  it  is  not  necessary  that  attor- 
ney for  plaintiff  should  produce  a  written  authority 
to  prosecute  the  suit.  Idem.  841 

Power  of  attorney  to  appear  and  prosecute  in  jus- 
tice court  may  be  given  by  one  who  is  party  to  the 
record  though  only  nominal  plaintiff. 

Culver  v.  Barney,  14  Wend.  161,  573 

In  suit  against  joint  debtors  non-resident  plaint- 
iff may  proceed  by  warrant,  although  one  of  de- 
fendants is  a  non-resident  of  the  county,  and  one 
defendant  being  brought  into  court,  judgment  may 
be  rendered  against  both . 

Dearborne  v.  Kent,  14  Wend.  183,  581 

In  justice  court,  a  declaration  must  be  good  in 
form  as  well  as  substance,  if  it  be  objected  to  be- 
fore the  justice,  and  erroneous  judgment  of  justice 
on  demurrer  will  be  reversed. 

Stone  v.  Case,  13  Wend.  283,  375 

If  plaintiff  does  not  at  time  of  joining  issue  object 
to  defendant's  set-off,  on  ground  of  want  of  specifi- 
cation of  its  nature,  the  right  to  object  in  waived. 

Civill  v.  Wright,  13  Wend.  403,  418 

Certiorari,  to  remove  justice's  judgment  sued  out 
after  commencement  of  suit  on  such  judgment  may 
be  pleaded  in  abatement  to  such  suit. 

Wemplev.  Johnson,  13  Wend.  515,  •       458 

The  objection  that  it  was  pleaded  in  answer,  in- 
stead of  in  abatement  is  too  late  after  appeal  to  C.P. 
Idem.  458 

Where  defendant  appears  in  justice  court  after 
beginning  of  suit,  but  before  plaintiff  closes  his 
case,  he  should  be  allowed  to  plead. 

Pickertv.  Dexter,  12  Wend.  105,  85 
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LANDLORD  AND  TENANT. 

There  is  no  implied  covenant  of  quiet  enjoyment 
in  lease  of  real  property. 

Kinney  v.  Watts,  14  Wend.  38,  529 

In  action  of  ouster,  tenant  who  has  not  paid  pur- 
chase money  on  obtaining  lease,  is  entitled  only  to 
nominal  damages  though  he  has  made  large  ex- 
penditures in  improvement.  Remedy  is  by  action  on 
the  case.  Idem.  529 

Parol  agreement  between  landlord  and  tenant  of  a 
term  for  six  years  for  surrender  of  term  and  a  new 
lease  to  third  parties  is  not  a  surrender  by  operation 
of  law,  and  unless  such  new  lease  is  actually  exe- 
cuted.tenant  is  liable  for  rent  subsequentlyaccruing. 
Schieffelin  v.  Carpenter,  15  Wend.  400,  9O7 

Landlord  may  bring  action  before  surrender  of 
term  for  breach  of  covenant  to  keep  premises  in  re- 
pair ;  otherwise  with  covenant  to  leave  premises  in 
good  repair.  Idem.  907 

Mortgagee  of  term  who  has  not  taken  possession 
of  the  demised  premises  is  not  liable  for  rent. 

Walton  v.  Cronly's  Admr.,  14  Wend.  63,       538 

Agreement  to  sow  different  kinds  of  grain  upon  a 
farm,  and  to  yield  a  certain  proportion  of  each  crop 
to  the  landlord  is  an  agreement  to  work  on  shares 
and  not  a  lease  to  render  rent  for  which  action  will 
lie  against  tenant. 

CatweU  v.  Dietrich,  15  Wend.  379,  90O 

Where  farm  is  taken  by  tenant  for  agricultural 

purposes,  the  manure  made  upon  it  belongs  to  the 

farm  and  not  the  tenant.     At  the  expiration  of  the 

term  tenant  has  no  right  to  remove  or  dispose  of  it. 

Middlebrook  v.  Corurin,  15  Wend.  169,  825 

A  landlord  under  covenant  under  seal  to  make 
certain  repairs  is  liable  to  action  for  non-perform- 
ance, though  by  consent  of  lessee  he  tears  down  old 
and  erects  new  building. 

Delacroix  v.  Butkley,  13  Wend,  71,  298 

Eviction  consists  in  taking  from  tenant  some  part 
of  demised  premises  of  which  he  was  in  possession, 
not  in  refusing  to  put  him  into  possession  of  that 
which  by  agreement  he  ought  to  enjoy. 

Et heridge  v.  Osborn,  12  Wend.  529,  519 

Breach  of  covenant  by  landlord  does  not  bar 
claim  for  rent,  remedy  of  lessee  if  by  action  for 
damages  for  such  breach.  Idem.  519 

Condition  nottqaliene  or  sub-let  without  license 
of  landlord  is  discharged  where  such  license  is 
granted. 

Bleecker  v.  Smith,  13  Wend.  530,  464 

Covenant  by  lessee  to  plant  trees  and  replace  those 
that  decay  is  a  continuing  covenant,  and  receipt  of 
rent  after  breach  will  not  prevent  re-entry  unless 
such  rent  accrued  subsequent  to  act  which  works  a 
forfeiture.  Idem.  464 

Where  affidavit  is  defective,  the  landlord  fails  to 
show  a  right  to  distrain ;  and  is  liable  in  trespass, 
for  property  taken ;  but  where  there  is -a  mere  ir- 
regularity, remedy  is  by  action  on  the  case. 

Marquissee  v.  Ormston,  15  Wend.  368,  896 

Affidavit  accompanying  warrant  of  distress  for 
rent  must  state  the  time  for,  or  during  which  the 
rent  accrued :  it  is  not  enough  to  state  the  amount 
of  rent,  and  the  time  up  to  which  it  is  claimed. 

Idem.  896 

Where  property  is  taken  out  of  administrator's 
possession  as  distress  for  rent,  he  may  maintain  ac- 
tion for  penalty  given  by  statute,  for  omission  to 
file,  within  10  days  after  sale,  the  landlord's  affidavit 
and  warrant  of  distress. 

Holbrook  v.  White,  13  Wend.  591,  485 

Where  tenant  leases  for  two  years  and  holds  for 
nine  years,  landlord  may  by  one  distress  distrain  for 
rent  accrued  during  whole  time  as  upon  one  entire 
lease. 

Sherwood  v.  Phillips,  13  Wend.  479,  445 

Distress  for  wharfage  may  be  made  at  a  place  to 
which  the  vessel  is  removed,  if  within  jurisdiction 
of  court  authorizing  the  process. 

Nicholl  v.  Gardner,  13  Wend.  288,  377 

Property  of  third  person  on  demised  premises 
may  be  taken  under  distress  warrant  for  rent. 

Spencer  v.  M'Gowen,  13  Wend.  256,  366 

Agreement  by  owner  that  creditor  may  occupy 
house  for  one  year  and  until  he  pays  certain  mort- 
gage which  creditor  holds  against  him  which  is  not 
due  in  four  years,  creates  relation  of  landlord  and 
tenant,  and  where  mortgage  is  paid  at  end  of  first 
year  owner  may  institute  summary  proceedings 
under  statute. 

Hunt  v.  Comstock,  15  Wend.  665,  10O2 

In  summary  proceedings  against  tenant  for  non- 
payment of  rent,  the  fact  that  satisfaction  cannot  be 
obtained  by  distress  may  be  shown  by  affidavit. 

Rogers  v.  Lynds,  14  Wend.  172,  577 

1263 


XX 


GENERAL  INDEX. 


Where  affidavit  states  that  demand  was  made 
upon  the  land,  it  is  sufficient  to  give  jurisdiction  to 
the  officer.  Idem.  577 

Demand  may  be  made  of  tenant  in  possession  and 
it  is  not  necessary  that  there  should  be  both  de- 
mand of  rent  and  notice  requiring1  payment  or  sur- 
render. Idem.  577 

Where  farm  is  to  be  worked  on  shares  summary 

proceedings  under  the  statute  cannot  be  instituted. 

Oafciey  v.  Schoonmaker,  15  Wend.  226,         845 

Such  proceeding's  cannot  be  instituted  on  ground 
of  expiration  of  term  by  forfeiture ;  the  expiration 
of  term  mentioned  in  the  statute  means  expiration 
by  lapse  of  time.  Idem.  845 

LEASE. 

See,  LANDLORD  AND  TENANT. 

LEGACY. 

Legacy  amounts  to  payment  of  debt  w'aen  great- 
er in  amount  than  debt,  and  when  less  in  amount, 
executors  of  testator  may  retain  it  in  part  satisfac- 
tion of  debt. 

Clarke  v.  Bogardus,  12  Wend.  67,  55 

Acceptance  of  legacy  by  creditor  does  not  extin- 
guish debt  unless  such  appears  to  have  been  the  in- 
tention of  the  testator. 

Mtdheran'sEx'rs  v.  Oillespie,  12  Wend.  349,  154 
Legacy  to  wife  of  debtor  is  not  a  satisfaction  of 
the  debt. 

Clarke  v.  Bogardus,  12  Wend.  67,  55 

Annuities  not  dependent  upon  trust  estates  and 
remainders  which  are  declared  void,  are  good  and 
valid. 

Hawley  v.  James,  16  Wend.  61,  1036 

Annuities  pas'able  out  of  rents  and  profits  of 
trust  estates  are  not  alienable.  Idem,  1026 

An  annuity  may  be  included  within  the  term  "leg- 
acy," unless  there  is  something  to  show  that  testa- 
tor himself  distinguished  between  them. 

Idem.  1O26 

LIBEL. 

See  SLANDER  AND  LIBEL. 

LIEN. 

See  MECHANICS'  LIEN. 

LIMITATION  OF  ACTIONS. 

Cumulative  disabilities  are  not  allowed  either  in 
real  or  possessory  actions  and  when  statute  once 
commences  to  run,  a  subsequent  accruing  disability 
will  not  impede  it. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

Statute  commences  to  run  in  favor  of  purchaser 
entering  under  conveyance  from  trustee  with  legal 
title.  Idem.  245 

Statute  of  Limitations  barring  dower,  is  prospect- 
ive, and  not  retrospective. 

Ward  v.  Kilts,  12  Wend.  137,  80 

Suit  against  attorney  for  money  collected  by  him, 
must  be  brought  within  six  years  or  will  be  barred 
by  statute,  though  no  demand  was  made  of  him. 

Stafford  v.  Richardson,  15  Wend.  302,  872 

Where  defendant  is  sued  by  declaration,  suit  is 

not  commenced  until  defendant  is  personally  served 

with  declaration ;  filing  entry  of  rule  to  plead  and 

efforts  to  serve  it  will  not  save  the  statute. 

Edmonstone  v.  Thomson,  15  Wend.  554,        962 
Under  Revised  Statutes,  the  time  during  which 
injunction  is  in  force  restraining  suit  on  note  is  not 
deemed  a  portion  of  time  limited  for  commence- 
ment of  suit. 

Barker  v.  Millard,  16  Wend.  572.  1202 

As  to  the  law  previous  to  the  Revised  Statutes  see 
Idem.  1202 

Previous  to  the  Revised  Statutes  requiring  capias 
sued  out  to  prevent  running  of  statute,  to  be  issued 
to  sheriff  of  county  where  defendant  resides,  a  ca- 
pias issued  to  the  sheriff  of  a  county  different  from 
that  in  which  defendant  resided  was  good  com- 
mencement of  suit  to  save  the  statute. 

Jackson  v.  Brooks,  14  Wend.  649,  746 

To  revive  debt  barred  by  Statute  of  Limitations, 
there  must  be  either  an  express  promise  or  an  ac- 
knowledgment of  a  present  indebtedness,  a  sub- 
sisting liability  and  a  willingness  to  pay. 

Allen  v.  Webster,  15  Wend.  284,  866 

Stafford  v.  Richardson.  15  Wend.  302,  872 

It  seems  an  agreement  not  to  plead  the  statute, 

may  be  replied  in  answer  to  plea  of  Statute  of  Lim- 
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Stations,  where  such  agreement  is  made  previous  to 
attaching  of  statute. 

Qaylord  v.  Van  Loan,  15  Wend.  308,  874 

No  action  lies  on  promise  to  pay  all  one  owes  with 
denial  that  he  owes  anything,  or  is  under  any  legal 
liability  to  pay  anything, 

Porter  v.  M'Clure,  15  Wend.  187,  831 

Payment  of  running  account  down  to  particular 
period  and  the  taking  of  receipt  for  such  payment 
is  not  such  a  transaction  as  will  bring  a  case  within 
the  exception  of  the  statute  as  to  mutual  account 
so  that  an  item  within  six  years  will  draw  after  it 
item  beyond  six  years,  extinguished  by  such  pay- 
ment. 

Edmondstone  v.  Thomson,  15  Wend.  554,      962 

Claim  against  representatives  of  sheriff  for  mon- 
eys received  in  his  lifetime,  may  be  saved  from  op- 
eration of  Statute  of  Limitation  of  six  years,  by  ad- 
mission of  liability. 

Elliott  v.  Cronk's  Adm'rs,  13  Wend.  35,         286 

Agreement,  to  save  statute,  need  not  be  in  writ- 
ing, if,  by  its  terms,  it  is  at  election  of  party  to  per- 
form after  the  year;  it  is  only  when  it  appears  by 
the  whole  tenor  of  the  agreement  that  it  is  to  be 
performed  after  the  year  that  a  note  in  writing  is 
necessary. 

Plimpton  v.  Curtiss,  15  Wend.  336,  884 

Where  it  appears  defendant  denied  all  indebted- 
ness, nothing  that  he  said  can  be  construed  as  a  new 
promise  or  recognition  of  indebtedness. 

Oaylord  v.  Van  Loan,  15  Wend.  308,  8  74 

Note  for  interest  on  previous  note  is  sufficient  ac- 
knowledgment to  take  case  out  of  statute. 

Wenmanv.  Mohawk  Ins.  Co.,  13  Wend.  267.  37O 

Where  note  is  not  barred  by  statute  at  time  of  tes- 
tator's death,  statute  is  no  bar  if  action  be  com- 
menced within  18  months  after  such  death  though 
after  lapse  of  six  years.  Idem.  37O 

Statute  begins  to  run  against  note  payable  on  de- 
mand from  day  of  its  date;  but  as  to  note  payable  at 
given  day  after  demand,  it  commences  running  only 
from  time  of  demand.  Idem.  37O 


MANDAMUS. 

Alternative  mandamus  may  be  made  returnable  at 
special  term ;  it  is  not  a  process  within  the  meaning 
of  the  statute  regulating  the  teste  and  return  of 
process. 

People  v.  N.  Y.  C.  P.,  13  Wend.  649,  6O7 

Where  rule  to  show  cause  has  been  obtained,  but 
no  satisfactory  cause  is  shown,  peremptory  man- 
damus will  be  granted  in  first  instance,  but  party 
against  whom  proceedings  are  had  may  make  up 
record  pro  forma  for  purpose  of  suing  out  writ  of 
error. 

People  v.  Throop,  12  Wend.  183,  97 

Does  not  lie  upon  refusal  of  Supreme  Court  to 
grant  peremptory  mandamus  when  application  is 
made  by  motion.  It  lies  only  for  relator  when 
judgment  is  pronounced  after  issue  is  joined  upon 
plea  of  demurrer  interposed  upon  coming  in  of  re- 
turn to  alternative  mandamus. 

People  v.  Brooklyn,  13  Wend.  130,  32O 

Judgment  refusing  peremptory  mandamus  will 
not  be  reversed  unless  from  record  it  appears  that 
alternative  mandamus  upon  its  face  was  prima  .fa- 
cie sufficient  to  entitle  relator  to  relief  sought. 

Idem.  32O 

Where  a  Court  of  Common  Pleas  sets  aside  a  re- 
port of  referees  on  the  merits,  and  errs  in  so  doing, 
a  mandamus  lies  to  correct  the  error. 

People  v.  Niagara  C.  P.,  12  Wend.  246,          118 
Board  of  directors  of  bank  has  no  right  to  pre- 
vent one  of  its  number  from  inspecting  books,  and 
mandamus  lies  to  compel  cashier  to  permit  the  in- 
spection of  books  by  a  director. 

People  v.  Throop,  12  Wend.  183.  97 

Mandamus  or  rule  to  show  cause  will  not  be  grant- 
ed, unless  notice  of  application  has  been  given  to 
parties  to  be  affected  by  the  proceedings. 

Albany  Water  Works  v.  Albany  Mayor's 

Court,  12  Wend.  292,  134 

MARINE  INSURANCE. 

Where  vessel  arrives,  in  a  repairable  state,  at  port 

of  destination,  where  her  owners  resided,  assured 

has  no  right  to  abandon  as  for  a  technical  total  loss. 

Pezant  v.  Nat'l  Ins.  Co.,  15  Wend.  453,  92 7 

Master  may  abandon  from  inability  to  procure 

necessary  funds  to  make  repairs,  though  vessel  is  at 

port  of  destination  and  be  not  injured  to  an  amount 

exceeding  half  her  value. 

Am.  Ins.  Co.  v.  Ogden,  15  Wend.  532.  955 
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Where  freight  and  cargo  are  liable  to  an  amount 
for  general  average  contribution  sufficient  to  reduce 
costs  of  repairs  to  less  than  one  half  of  value  of  ves- 
«el,  insured  can  only  abandon  for  partial  loss. 

Pezant  v.  Natl.  Ins.  Co.,  15  Wend.  453,  927 

Where  assured,  after  proof  of  loss  and  interest, 
presents  statement  of  demands  less  in  amount  than 
ne  is  legally  entitled  to,  he  is  not  estopped  from 
claiming  larger  amount  if  no  settlement  is  made  in 
pursuance  of  such  agreement. 

Am.  Ins.  Co.  v.  Oriswold,  14  Wend.  399,        658 

Warranty  against  prohibited  trade  is  not  broken 

by  acts  of  master  without  consent  of  insured  as  his 

taking  on  prohibited  goods  for  purpose  of  being 

smuggled. 

Am.  Ins.  Co.  v.  Dunham,  12  Wend.  463,         195 

Aff' d,  S.  C.,  15  Wend.  9,  767 

Where  policy  was  on  goods  shipped  on  trading 
voyage  for  an  amount  less  than  the  value  of  the 
goods  and  there  was  a  partial  loss,  held,  insurer  lia- 
ble for  full  amount  of  loss  if  within  amount  sub- 
scribed. 

Am.  Ins.  Co.  v.  Oriswold,  14  Wend.  399,  658 
Also.held.if  policy  contains  the  "American  clause" 
insurer  cannot  claim  contribution  from  subsequent 
insurers.  Idem.  658 

Seaworthiness  is  an  implied  warranty  in  policy  of 
insurance,  but  relates  only  to  commencement  of 
risk.  Breach  of  warranty  after  commencement  does 
not  discharge  insurer  unless  loss  happens  there- 
from. 

Am.  Ins.  Co.  v.  Ogden,  15  Wend.  532,  955 

MECHANICS'  LIEN. 

Lien  of  mechanic  for  work  done  by  him  is  dis- 
charged by  agreement  on  his  part  to  look  to  the  per- 
sonul  credit  of  his  debtor  or  another,  for  satisfaction 
of  his  demand. 

Bailey  v.  Adams,  14  Wend.  201,  588 

Under  mechanics'  lien  law  in  N.  Y.  City  the  onus 

probandi  is  on  plaintiff,  the  mechanic,  to  show  there 

are  moneys  due  from  the  owner  to  the  contractor. 

Haswell  v.  Goodchild,  12  Wend.  373,  163 

The  contract  between  owner  and  contractor  must 
be  in  writing,  but  a  departure  from  the  prescribed 
mode  in  which  the  work  was  to  be  done  will  not  de- 
prive mechanic  of  his  lien.  Idem,  163 

MILITIA. 

Individuals  liable  to  militia  duty,  who  appear  at 
places  of  rendezvous  in  unusual  and  fantastical 
dresses,  and  thus  excite  laughter,  disorder  and  con- 
fusion, are  liable  to  be  returned  and  punished  as  de- 
linquents. 

Rathbun  v.  Sawyer,  15  Wend.  451,  936 

It  is  discretionary  with  court-martial  whether 
counsel  shall  or  shall  not  be  allowed  to  a  party  ac- 
cused as  a  delinquent.  Idem.  926 

MISNOMER. 

See  VARIANCE. 

MONEY  PAID. 

Action  will  not  lie  to  recover  back  money  paid  on 
an  illegal  contract  i.  e.,  one  to  violate  the  provisions 
or  the  policy  and  spirit  of  a  public  statute. 

Perkins  v.  Savage,  15  Wend.  412,  912 

Assumptit  for  money  had  and  received  lies  to  re- 
cover back  money  paid  on  an  execution  issued  on  a 
satisfied  judgment. 

Wisner  v.  BulMey,  15  Wend.  321,  879 

MORTGAGE. 

Where  party  in  mortgage  of  property  acknowl- 
edges indebtedness  to  another  in  certain  sum,  on 
default,  creditor  may  bring  his  action  and  is  not 
bound  first  to  resort  to  the  property  for  satisfaction. 
Elder  v.  Rome,  15  Wend.  218,  842 

Deed  of  lands  in  fee  containing  condition  that  if 
grantor  pay  certain  legacies  charged  upon  other 
lands  sold  and  conveyed  by  grantor  to  grantee,  then 
to  be  void,  is  a  mortgage,  and  remedy  of  party  for 
non-performance  is  in  equity. 

Stewart  v.  Hutchins,  13  Wend.  485.  447 

Widow  of  mortgagor  is  entitled  to  dower  in  equity 
of  redemption :  her  right  is  subject  to  mortgage 
and  may  be  defeated  by  foreclosure. 

Van  Duyne  v.  Thayre,  14  Wend.  233,  599 

Title  widow  acquires  by  marriage  subsequent  to 
mortgage,  does  not  affect  the  security  or  remedy. 

Idem.  599 

After  forfeiture,  mortgagee  or  his  heirs  in  posses- 
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sion,  may  until  mortgage  is  satisfied,  defend  same 
against  claim  of  dower.    Idem.  599 

Rev.  Stat.  have  not  altered  law  that  mortgagee  in 
possession  lawfully  acquired  after  condition  broken 
cannot  be  dispossessed  by  ejectment  suit. 

Phi/fe  v.  Rilei),  15  Wend.  248,  853 

Master's  sale  on  foreclosure  of  mortgage  opened 
and  resale  ordered,  where  creditors  were  prevented 
from  attending  sale  through  false  impression  re- 
ceived from  master  without  collusion,  provided 
creditors  make  sufficient  advance  in  bid  on  the  re- 
sale to  cover  their  demands. 

Cottier  v.  Whipple,  13  Wend.  224,  354 

In  assumpgit  by  purchaser  of  equity  of  redemption 
against  mortgagee  for  surplus,  an  unsatisfied  judg- 
ment against  mortgagor  recovered  by  mortgagee 
prior  to  transfer  of  equity  of  redemption,  to  'an 
amount  equal  to  or  exceeding  the  surplus,  is  good 

Eddy  v.  Smith,  13  Wend.  488,  448 

MOTIONS  AND  ORDERS. 

Laches  in  plaintiff  in  money  to  strike  out  plea  as 
false,  cannot  be  objected  by  a  defendant  interpos- 
ing such  pleas. 

Belden  v.  Devoe,  12  Wend.  223,  111 

Dilatory  motion,  the  object  of  which  is  delay,  will 
be  denied  with  costs. 

Kilbourne  v.  FairchUd,  12  Wend.  293,  134 

A  special  motion  cannot  be  renewed  without  leave 
of  the  court,  previously  obtained. 

Mitchell  y.  Allen,  12  Wend.  290,  133 

A  party  asking  to  quash  a  writ  not  yet  returna- 
ble, is  entitled  to  a  rule  to  supersede  the  writ,  if  his 
notice  contains  a  general  prayer ;  that  is,  for  such 
other  order,  etc. 

Ferguson  v.  Jones,  12  Wend.  241,  117 

An  order  enlarging  time  to  plead,  may  be  vacated 

without  previous  notice  to  the  defendant ;  whether 

notice  shall  or  shall  not  be  given,  is  discretionary 

with  the  commissioner. 

Kingman  v.  Rathbone'sAdm'rs,12  Wend. 
240,  117 

MUNICIPAL  CORPORATIONS. 

See  EMINENT  DOMAIN. 

Ordinance  of  corporation  of  New  York,  requiring 
coal  to  be  weighed  by  public  weighers  is  a  valid  by- 
law and  enforceable  by  penalty. 

Stokes  v.  N.  Y.,  14  Wend.  87,  547 

Members  of  Common  Council  are  not  interested 
as  commissioners  of  estimate  and  assessment  be- 
cause corporation  property  is  assessed. 

In  re  Twenty  Sixth  St.,  12  Wend.  203,  1O4 

Powers  conferred  upon  municipal  corporations 
are  not  vested  rights  as  against  the  State. 

People  v.  Morris,  13  Wend.  325,  39O 

Trustees  of  local  corporations  are  not  devested  of 
powers  conferred  by  law  as  defined  by  general  Act, 
where  the  same  is  repealed  by  revisory  Act, but  take 
powers  given  under  revised  Act  as  far  as  applicable 
to  the  corporation. 

Mitcliell  v.  Halsey,  15  Wend.  241,  85O 

Two  thirds  of  each  branch  of  Legislature  not  re- 
quired, to  pass  acts  affecting  public  corporations ; 
otherwise  with  private  corporations. 

People  v.  Morris,  13  Wend.  325,  39O 

In  action  under  Act  Incorporating  Village  of 
Rochester,  for  damages  assessed  for  property  taken 
to  widen  street,  corporation  not  estopped  from  al- 
leging whole  proceeding  to  be  a  nullity,  for  want  of 
jurisdiction  in  trustees  to  make  the  alteration  it  ap- 
pearing that  there  was  a  house  on  the  land  required, 
the  expenses  of  removing  which  would  exceed  $100. 
Cuyler  v.  2V.  of  Rochester,  12  Wend.  165,  90 


NAVIGATION. 

State  may  authorize  erection  across  navigable 
river,  of  a  bridge,  provided  with  a  draw  for  the 
passing  of  vessels  free  of  expense. 

People  v.  R.  &  S.  R.  R.  Co.,  15  Wend.  113,    804 
Rates  of  pilotage  in  New  York  Harbor,  see, 

Nickerson  v.  Mason,  13  Wend.  64,  296 

NEW  TRIAL. 

Where  in  action  against  executors  or  administra- 
tors second  trial  was  granted  for  refusal  to  allow 
proof  that  personal  estate  had  been  exhausted,  and 
proceedings  for  sale  of  all  real  estate  of  testator  or 
intestate  were  offered  in  evidence,  though  adjudged 
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incompetent,  venire  de  novo  was  awarded  to  give 
opportunity  to  adduce  further  proof. 

B'k.  of  Troy  v.  Topping,  13  Wend.  557,          473 

Subordinate  tribunal  has  no  power  to  grant  new 
trial  to  prisoner  who  has  been  convicted  of  embez- 
zlement. 

People  v.  Dalton,  15  Wend.  581,  972 

Record  evidence  of  facts  imperfectly  proved  at  the 
trial,  may  be  exhibited  at  bar,  in  opposition  to  mo- 
tion for  new  trial. 

Ritchie  v.  Putnam,  13  Wend.  524,  461 

In  proceedings  in  nature  of  action  of  ejectment 
to  compel  determination  of  claims  to  real  property, 
new  trial  may  be  granted  for  errors  of  law  or  fact 
happening  at  the  circuit,  but  the  losing  party  is  not 
entitled  to  it  of  course  as  in  an  ordinary  action  of 
ejectment. 

Malin  v.  Rose,  12  Wend.  258,  183 

New  trial  not  allowed  on  ground  of  admission  of 
improper  evidence  at  the  trial  unless  there  be  prob- 
able grounds  to  believe  that  injustice  has  been  done 
by  such  admission. 

Crary  v.  Sprague,  12  Wend.  41,  46 

Granted,  where  evidence  which  may";improperly 
influence  verdict  is  allowed  to  be  given. 

Strangv.  Whitehead,  12  Wend.  64,  54 

Where  witness  makes  statement  of  fact  in  ad- 
vance of  questions  being  put  by  the  party  calling 
him,  it  is  discretionary  with  judge  to  allow  the  par- 
ty to  examine  into  grounds  of  such  statement. 

Bakeman  v.  Rose,  14  Wend.  105,  653 

Where  judge  declares  certain  evidence  to  be  suf- 
ficient, but  adds  that  jury  must  be  satisfied  from  all 
the  testimony,  etc.,  held,  question  sufficiently  sub- 
mitted to  jury. 

Williams  v.  Wood,  14  Wend.  126,  561 

Judge  may  reject  evidence  which  is  in  written  or 
printed  form  and  objected  to,  where  a  party  de- 
clines to  submit  it  to  him  on  request  to  enable  him 
to  determine  upon  its  admissibility  before  submit- 
ting it  to  the  jury. 

Gould  v.  Weed,  12  Wend.  12,  36 

To  warrant  an  unqualified  direction  to  the  jury  in 
favor  of  one  party  or  the  other,  evidence  must 
either  be  undisputed  or  the  preponderance  so  de- 
cided that  a  verdict  against  it  would  be  set  aside 
and  a  new  trial  granted. 

Rich  v.  Rich,  16  Wend.  663,  1 234 

Where  judge  charges  jury  that  verdict  may  be  for 
defendant  on  either  of  two  distinct  grounds,  and  the 
charge  upon  one  question  is  erroneous  in  point  of 
law,  judgment  for  defendant  will  be  set  aside  as  it 
may  be  based  on  untenable  grounds. 

Sayre  v.  Townsend,  15  Wend.  647,  995 

If  affidavit  accompanying  warrant  of  distress 
for  rent  is  defective,  and  defendant  brings  tres- 
pass, new  trial  not  granted  for  excessive  damages 
where  jury  render  verdict  for  $150  and  property  is 
sold  at  $35. 

Marquisse  v.  Ormstrm,  15  Wend.  368,  896 

Not  gran  ted  for  ex  cessiveness  of  damages  in  crim. 
con,  where  verdict  was  for  $3,000,  although  it  ap- 
peared plaintiff  had  reason  to  knew  of  improper  in- 
tercourse and  took  no  steps  to  prevent  it ; 

Smith  v.  Hasten,  15  Wend.  270,  861 

But  on  newly  discovered  evidence  that  plaintiff 
had  lived  in  state  of  adultery  with  another  woman 
previous  to  trial,  new  trial  granted  on  payment  of 
oosts.  Idem.  861 

Where  policy  contains  condition  rendering  it  void, 
if  notice  of  all  previous  insurance  be  not  given, 
the  question  whether  concealment  of  fact  of  pre- 
vious insurance,  is  material  to  the  risk  in  subse- 
quent insurance,  is  for  the  jury  ;  and  when  not  so 
submitted,  new  trial  granted. 

Tyler  v.  ^Etna  F.  Ins.  Co.,  12  Wend.  507,       211 

Where  in  replevin  there  are  several  avowries,  all 
presenting  same  defense,  and  defendant  succeeds 
on  one,  judgment  in  his  favor  will  not  be  reversed 
if  it  is  manifest  that  had  other  issues  been  tried  he 
would  still  be  entitled  to  judgment. 

Jack  v.  Martin,  12  Wend.  311,  141 

Aft" d,  Jack  v.  Martin,  14  Wend.  507,  696 

In  replevin,  where  there  is  a  plea  of  property  as 
as  well  as  the  plea  of  non  cepit,  and  jury  find  only 
the  taking,  and  assess  damages  for  the  plaintiff.leav- 
ing  issue  upon  plea  of  property  undisposed  of,  a 
venire  de  novo  will  be  awarded. 

Sprague  v.  Kneeland,  12  Wend.  161,  89 

Where  charge  of  false  swearing  was  in  relation  to 
affidavit  by  plaintiff  substantially  true.but  not  liter- 
ally so,  and  judge  did  not  submit  to  the  jury  the 
question  of  how  the  words  were  understood,  verdict 
not  set  aside  where  jury  find  words  spoken  with 
malicious  intent  and  with  view  to  defame. 

Cook  v.  Bostwick,  12  Wend.  48,  48 
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New  trial  not  granted  on  ground  of  surprise, 
where  witness  testified  differently  on  trial  from 
what  he  had  testified  under  commission. 

Phenix  v.  Baldwin,  14  Wend.  62,  538 

Court  charged  jury  that  if  equal  weight  of  testi- 
mony as  to  credibility  of  witness  is  produced  on 
both  sides,  witness  stands  unimpeached,  but  that  it 
was  in  province  of  jury  to  say  whether  witness  was 
or  was  not  impeached;  held,  on  error,  that  question 
of  credibility  was  substantially  submitted  to  jury 
Bakeman  v.  Rose,  14  Wend.  105,  553 

New  trial  will  not  be  granted  in  penal  action  where 
there  is  verdict  for  defendant,  merely  because  it  is 
against  weight  of  evidence ;  court  will  not  inter- 
fere, unless  some  irregularity  or  tampering  with  the 
jury  is  shown; 

Overseers  of  Rochester  v.  Lunt,  15  Wend. 

565,  966 

Nor  will  judgment  be  reversed  under  such  circum- 
stances when  effect  of  reversal  will  be  a  new  trial. 

Idem.  gee 

A  verdict  will  not  be  set  aside  as  against  evidence, 
unless  decidedly  against  weight  of  evidence  submit- 
ted to  the  jury. 

Jackson  v.  Loomis,  12  Wend.  27.  41 

Where  damages  given  were  more  than  any  one  of 
seven  witnesses  had  estimated,  verdict  set  aside  as 
excessive. 

Finch  v.  Bartholomew,  13  Wend.  601,  489 

New  trial  not  granted  where  plaintiff  was  nonsuit- 
ed, if  evidence  adduced,  as  well  as  that  rejected  was 
insufficient  to  warrant  a  verdict. 

Wilson  v.  Williams,  14  Wend.  146,  568 

Where  verdict  is  not  affected  by  improper  evi- 
dence, it  will  not  be  set  aside. 

Benjamin  v.  Smith,  12  Wend.  404,  1 74 

Where  jury  find  deed  from  parent  to  child  fraudu- 
lent as  to  creditors,  a  new  trial  will  be  refused  if 
there  is  no  complaint  of  misdirection  by  judge,  al- 
though comments  of  judge  indicate  an  opinion  ad- 
verse to  party  against  whom  verdict  is  rendered. 

Jackson  v  Timmerman,  12  Wend.  299,          137 
A  conviction  in  Court  of  Special  Sessions.founded 
upon  verdict  of  jury  will  not  be  quashed  on  ground 
that  verdict  was  against  evidence. 

Son  v.  People,  12  Wend.  344,  153 

A  report  of  referees  on  verdict  of  jury,  supported 
by  testimony  of  a  great  number  of  witnesses,  will 
not  be  set  aside  as  against  weight  of  evidence.when 
opposed  by  testimony^  of  a  witness  of  great  skill  and 
superior  means  of  knowledge. 

Dubois  v.  D.  <fc  H.  C.  Co.,  12  Wend.  334,         149 
New  trial  will  be  granted  in  a  writ  of  right,  as  well 
as  in  any  other  action,  where  verdict  is  against  law 
or  evidence. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

NONSUIT. 

See  VARIANCE. 

Nonsuit  properly  granted  for  defect  of  proof  will 
be  set  aside  on  payment  of  costs,  if  court  have  rea- 
son to  believe  that  without  such  relief,  cause  of  ac- 
tion will  be  lost. 

People  v.  Barnes,  12  Wend.  492,  2O6 

If  plaintiff  fail  to  file  security  for  costs  as  required 
by  rule,  judgment  of  non  pros,  awarded. 

Gloverv.  Cuming,  12  Wend.,  295,  125 

Where  plaintiff  joins  transitory  and  local  causes 
in  one  suit  the  venue  of  which  is  improperly  laid  as 
to  the  local  cause,  nonsuit  granted,  plaintiff  failing 
to  elect  on  trial  to  abandon  count  for  cause  which 
was  local. 

Cogswell  v.  Meech,  12  Wend.  147,  84 

In  debt  on  recognizance  for  failure  of  party  to  ap- 
pear, where  defendant  pleads  non  est  factum,  it  is  no 
cause  of  nonsuit  that  plaintiff  omits  to  show  on  trial 
that  default  was  entered  of  record,  and  that  the  gen- 
eral sessions  had  directed  clerk  of  county  to  prose- 
cute the  recognizance. 

People  v:  Haddock,  12  Wend.  475,  2OO 

Where  a  cause  is  referred,  the  defendant  is  not  en- 
titled to  judgment  as  in  case  of  nonsuit  for  the  neg- 
lect of  the  plaintiff  to  bring  the  cause  to  a  hearing ; 
his  course  is  to  obtain  a  rule  giving  him  leave  to  no- 
tice the  cause  on  his  part. 

'  Sheldonv.  Erie  C.  P.,  12  Wend.  268,  126 

NOTICE. 

In  action  on  covenant  of  warranty  in  deed  of  lands 
from  which  the  grantee  has  been  evicted,  parol  no- 
tice to  grantor  of  the  commencement  of  ejectment 
suit  is  sufficient ;  the  notice  need  not  be  in  writing. 
Miner  v.  Clark,  15  Wend.  425,  91 7 
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Where  a  suit  is  prosecuted  by  a  law  firm, who  have 
no  agent  at  one  of  the  clerk's  offices,  a  notice  of  re- 
tainer, directed  to  them  by  the  defendant,  may  be 
posted  in  such  office,  although  one  of  the  firm  has 
an  agent  at  that  place. 

Pierson  v.  Miles,  12  Wend.  221,  HO 

Where  a  party  by  writing  admits  due  service  of 
notice  of  motion,  he  is  precluded  from  objecting 
the  want  of  full  notice. 

Talman  v.  Barnes,  12  Wend.  227,  113 

A  certiorari  removing  proceedings  in  street  cases 
will  not  be  granted  ex  parte ;  notice  must  be  given 
to  the  attorney  of  the  corporation. 

Albany  Water  Works  v.  Albany  Mayor's 

Court,  12  Wend.  292,  134 

NUISANCE. 

Public  nuisances  may  be  abated  by  the  mere  act 
of  individuals. 

Wetmore  v.  Tracy,  14  Wend.  850,  6O6 

Statute  authorizing  removal  of  encroaching 
fences  by  commissioners  of  highways  does  not  abro- 
gate common  law  remedy  of  abatement  of  nuisance 
by  mere  act  of  individuals.  Idem.  6O5 

Action  on  the  case  for  flowing  lands,  though  caused 
by  act  of  former  possessor,  must  be  brought  against 
persons  in  possession,  if  they  do  not  hold  as  tenant 
of  such  former  owner. 

Blunt  v.  Aikin,  15  Wend.  522,  951 

A  dwelling-house  in  apartments,  inhabited  by  a 
crowd  of  poor  people,  in  a  filthy  condition,  and  cal- 
culated to  breed  disease,  is  a  public  nuisance,  and 
may  be  torn  down  by  neighboring  individuals,  es- 
pecially during  prevalence  of  disease  like  the  Asiatic 
cholera. 

Meeker  v.  Van  Rensselaer,  15  Wend.  397, 


OFFICE  AND  OFFICER. 

The  tender,  by  an  officer,  of  partial  value  of  prop- 
erty sold  under  void  process,  does  not  entitle  him 
to  mitigation  of  damages  in  trespass  against  him. 
Clarkev.  Hallock,  16  Wend.  607,  1214 

Trustees  of  school  district  may  indorse  note,  and 
set  off  same  in  action  of  assumpsit  against  them. 
Until  note  is  impeached,  they  are  under  no  obliga- 
tion to  show  how  they  came  by  it. 

Brewsterv.  Colwell,  13  Wend.  28,  283 

Justice's  execution,  regular  on  its  face,  protects 
officer  executing  it, though  magistrate  had  not  juris- 
diction of  case  in  which  process  issued. 

Coon  v.  Congden,  12  Wend.  496,  207 

Superintendent  of  canals  is  not  personally  liable 
for  work  done  or  materials  found  at  his  request  for 
repairs  of  canal,  unless  it  is  manifestly  the  intention 
of  parties  that  he  should  be  personally  liable.  A 
naked  promise  to  pay  is  not  enough  to  create  a  per- 
sonal obligation. 

Osborne  v.  Kerr,  12  Wend.  179,  95 

Officer  whose  fees  are  fixed  by  law,  cannot  main- 
tain action  for  extra  compensation  for  extra  serv- 
ices rendered  beyond  what  could  legally  be  re- 
quired of  him. 

Hatch  v.  Mann,  15  Wend.  44,  779 

Powers   of   Boards   of    Supervisors   in    Suffolk, 
Queens  and  Kings  Counties,  in  respect  to  assessment 
of  damages  by  jury  on  laying  out  highways.    See, 
People  v.  Sup'rs  of  Kings,  16  Wend.  520,     1183 

A  party  who  recovers  in  trespass,  for  property 
sold  under  void  process,  cannot  sue  the  officer  for 
an  admitted  surplus  remaining  in  his  hands,  the  pro- 
ceeds of  the  sale  after  satisfying  the  amount  for 
which  the  process  issued. 

Clarke  v.  Hallock,  16  Wend.  607,  1214 

In  suit  against  him  for  trespass,  officer  need  not 
go  beyond  process,  which  is  regular  on  its  face,  and 
apparently  within  jurisdiction  of  officer  or  court 
issuing  it. 

Parker  v.  Walrod,  16  Wend.  514,  1181 

Earl  v.  Camp,  16  Wend.  562,  1198 

The  protection  afforded  to  officer  issuing  process 
is  personal  to  him,  and  affords  no  protection  to  a 
wrong-doer,  under  color  of  whose  process  officer  is 
called  upon  to  act.  Idem.  1198 


PARTIES. 

United  States  Marshal  cannot  maintain  action  at 
law  against  his  successor  for  his  share  of  allowance 
for  custody  of  property. 

Waddell  v.  Morris,  14  Wend.  76,  543 

Where  consignment  is  unqualified.the  legal  presump- 
tion is  that  consignee  is  owner,  and  he  may  bring 
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action  for  a  conversion  of  or  injury  to  the  property; 
but  suit  need  not  of  necessity  be  in  his  name. 

Everett  v.  Saltus,  15  Wend.  474,  934 

Suit  on  guaranty  of  rent  by  third  person,  cannot 
be  maintained  by  grantee  of  demised  premises,  but 
must  be  in  grantor's  name. 

Harbeck  v.  Sylvester,  13  Wend.  608,  492 

Next  of  kin  cannot  in  that  character,maintain  ac- 
tion, or  prosecute  claim  for  distributive  share  of 
personal  property  of  deceased:  but  letters  of  admin- 
istration must  be  taken  out. 

Woodin  v.  Bagley,  13  Wend.  453,  436 

Where  there  are  two  covenantees  to  bond,  action 
is  to  be  brought  in  name  of  both,  though  one  alone 
is  benefited. 

Emery  v.  Hitchcock,  12  Wend.  156,  87 

Wife  must  join  husband  in  action  on  contract 
made  by  her  before  marriage. 

Morse  v.  Earl,  13  Wend.  271,  371 

All  of  persons  who  claim  property  must  be  joined 
in  action  for  penalty  given  by  statute  against  of- 
ficer who  makes  deliverance  of  property  before  try- 
ing validity  of  the  claim  of  property  interposed  ;  so 
held  where  one  was  a  landlord  and  the  other  his  bail- 
iff. 

Colton  v.  Mott,  15  Wend.  619,  985 

Objection  to  the  non- joinder  may  be  taken  for  fi  rst 

time  at  the  trial.    Idem.  985 

Holder  of  negotiable  paper  may  bring  an  action 

upon  it  in  the  name  of  a  person  having  no  interest  in 

it ;  and  it  is  no  defense  that  suit  is  brought  without 

the  knowledge,  assent  or  authority  of  the  nominal 

plaintiff. 

Gage  v.  Kendatt,  15  Wend.  640,  993 

Proof  of  injury  sustained  by  tenant  is  not  avail- 
able to  plaintiff,  the  landlord. 

Squier  v.  Gould,  14  Wend.  159,  573 

Nonjoinder  of  co-administrator  can  be  taken  ad- 
vantage of  only  by  plea  in  abatement. 

Packer  v.  Wilson,  15  Wend.  343,  887 

One  of  several  administrators  may  bring  action  in 

his  own  name  on  note  payable  to  intestate  or  bearer. 

Idem.  887 

PARTITION. 

In  partition,  an  order  for  the  sale  of  the  premises 
may  be  made  without  a  reference  to  the  clerk  to 
search  for  liens  and  incumbrances,  unless  such  ref- 
erence is  asked  for  by  one  of  the  parties. 

Gardnerv.  Luke,  12  Wend.  269,  126 

On  plea  of  non  tenent  insimul  in  partition,  plaint- 
iff is  entitled  to  verdict,  if  parties  hold  premises  to- 
gether undivided,  though  interests  are  incorrectly 
described  in  petition. 

Thompson  v.  Wheeler,  15  Wend.  340,  886 

Where  partition  is  made  and  confirmed  on  bill  by 
tenant  in  common,  taken  as  confessed,  against  de- 
fendants, alleged  to  be  unknown,  owners  of  resi- 
due are  barred  by  such  partition  from  recovery  of 
lands  allotted  to  plaintiff,  if  in  fact  he  had  title:  but 
If  on  such  partition  the  share  of  unknown  owner  is 
allotted  to  a  mere  intruder,  decree  or  judgment  is 
no  bar  to  action  by  true  owners,  for  lands  allotted 
to  him. 

Stiarp  v.  Pratt,  15  Wend-  610,  982 

Partition  of  land  on  which  mills  were  situated  to- 
gether with  mills  and  all  water  privileges,  etc.,  be- 
longing to  same.  Held,  owner  of  lower  mill  had 
right  to  overflow  portion  of  land  on  which  upper 
mill  was  situated  in  same  manner  as  it  had  been 
flowed  for  a  long  time  previous  to  the  partition. 
Hills  v.  Dey,  14  Wend.  204,  589 

Where  grant  is  of  undefined  premises,  subsequent 
location  under  right  of  election  vests  title,  and  pa- 
rol  partition  followed  by  possession  is  valid  and 
binding. 

Corbin  v.  Jackson,  14  Wend.  619,  735 

PARTNERSHIP. 

Where  one  partner  furnishes  stock,  the  other 
agreeing  to  work  it  up,  and  such  stock  is  taken 
from  possession  of  the  latter  before  he  has  begun  to 
work  it  up,  the  other  partner  may  maintain  replev- 
in therefor  in  his  own  name. 

Boy?iton  v.  Page,  13  Wend.  425,  426 

Where  agreement  is  under  seal  between  two 
firms,  action  may  be  maintained  by  all  members 
of  one  firm  against  individual  partner  who  signed 
firm  name,  unless  he  show  authority  from  copart- 
ners to  sign  with  seal. 

Gates  v.  Graham,  12  Wend.  53,  5O 

Where  two  persons  are  jointly  concerned  in  build- 
ing a  mill,  to  constitute  them  partners  there  must 
be  an  agreement  ultimately  to  share  in  profits  or 
loss  ;  community  of  interest  does  not  create  them 
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partners,  and  promise  of  one  to  pay  for  advances 
made,  will  not  bind  the  other. 

Porter  v.  M'Clure,  15  Wend.  187, 
All  members  are  liable  for  money  lent  to,  but  not 
actually  used  by  the  firm,  on  application  of  one  part- 

Whitaker  v.  Brown,  16  Wend.  505,  1178 

Replevin  does  not  lie  against  sheriff  for  partner- 
ship property  taken  on  execution  against  one  part- 
ner at  suit  of  other  partners. 

Scrugham  v.  Carter,  12  Wend.  131, 

Remedy  of  other  partners,  where  there  are  unliq- 
uidated partnership  accounts,  is  .to  obtain  order 
staying-  proceedings  on  execution,  until  an  account 
be  taken  in  equity.  Idem. 

Where  one  partner  absconds,  the  other  has  a  right 
to  possession  of  the  property,  holding  subject  to 
claims  of  creditors. 

Boynton  v.  Page,  13  Wend.  425, 

Note  in  flrm  name  by  one  member,  for  moneys 
collected  by  him  as  agent  of  payee,  is  valid  against 
firm  where  moneys  thus  collected  were  in  nature 
of  a  loan  to  the  firm. 

WMtaker  v.  Brown,  16  Wend.  50o,  1178 

Acceptance  of  draft  in  firm  name  for  the  accom  fl- 
otation of  another  is  not  binding  upon  all  the  mem- 
bers of  a  firm,  unless  their  knowledge  or  consent  is 
shown. 

Joyce  v.  Williams,  14  Wend.  141,  566 

Assent  of  partners  to  firm's  name  being  signed  on 
note  for  individual  debt  of  one,  may  be  implied 
from  facts  and  circumstances.  An  express  assent 
need  not  be  shown. 

Oansevoort  v.  Wittiams,  14  Wend.  133,         563 

Where  one  partner  indorses  in  name  of  flrm, note 
given  in  payment  for  goods  bought,  the  other  part- 
ners are  not  bound. 

Wilson  v.  Williams,  14  Wend.  146,  568 

That  goods  were  parted  with  in  usual  course  of 
trade  ou  credit  of  such  indorsement,  does  not  alter 
the  case.  Idem.  568 

The  question  of  fraud  is  not  admissible  in  action 
on  such  a  note.  Idem.  568 

To  charge  partners  with  assent,the  evidence  must 
be  strong  and  satisfactory.  Idem.  568 

Firm  is  bound  as  against  bo  no-  fide  holder,  on  note 
indorsed,  for  the  accommodation  of  third  person, 
by  individual  member  of  flrm  in  flrm  name. 

Catskitt  Bk.  v.  Stall,  15  Wend.  364.  894 

Note  in  firm  name  by  one  member  is  presump- 
tive evidence  of  partnership  debt,  and  burden  of 
proof  to  the  contrary  is  on  other  members  seeking 
to  avoid  its  payment. 

Whitaker  v.  Brown,  16  Wend.  505,  1178 

Where  borrower,  on  renewal  of  accommodation 
note.signs  his  firm's  name  as  makers,  the  accommo- 
dation indorser  cannot  hold  other  members  of  flrm 
liable  where  it  is  dishonored. 

Gansevoort  v.  Williams,  14  Wend.  133,          563 

PATENT. 

Defect  in  description  in  patent  of  machine  im- 
proved by  invention,  is  defense  to  note  given  for 
Bright  to  vend  such  improvement. 

Cross  v.  Huntley,  13  Wend.  385,  412 

PAUPERS. 

Appeal  from  order  of  removal  of  pauper,  com- 
menced before  repeal  of  Act  for  Relief  and  Settle- 
ment of  the  Poor,  may  be  prosecuted  and  complet- 
ed by  virtue  of  saving  clause  of  repealing  Act. 
Overseers  of  Milan  v.  Same  of  Dutchess,  14 
Wend.  71,  541 

The  repeal  did  not  deprive  Sessions  of  jurisdiction 
of  causes  depending  before  them.  Idem.  541 

Issuing  of  attachment  against  overseers  for  ev- 
penses  of  appeal.  Discharge  from  arrest,  when  pre- 
sumed. See,  Idem.  541 

Award  of  overseers  as  to  payment  of  costs  is  a 
judgment,  and  supervisors  may  cause. amount  to 
be  levied.  Idem.  541 

Suit  on  recognizance  requiring  putative  father  to 
appear  and  abide  such  order  as  shall  be  made  for 
relief  of  the  town,  entered  into  before  distinction 
between  town  and  county  poor  was  abolished, 
will  be  considered  as  prosecuted  for  benefit  of 
county. 

People  v.  Haddock,  12  Wend.  475,  200 

PAYMENT. 

See  TENDER. 
Acceptance  of  dividend  by  creditors  on  volun- 
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tory  assignment,  in  absence  of  technical  release,  is 
no  bar  to  recovery  for  the  balance. 

Allen  v.  Roosevelt,  14  Wend.  100,  551 

At  common  law,  presumption  of  payment  does 
not  attach  to  judgment,  although  there  be  no  evi- 
dence of  partial  payments  or  of  acknowledgment 
of  indebtedness  within  20  years. 

Smith's  Ex'r  v.  Miller,  14  Wend.  188,  583 

By  statute,  presumption  of  payment  attaches  aft- 
er 20  years,  and  on  judgments  rendered  previous  to 
Apr.  3,  1821,  the  20  years  commences  to  run  from 
that  time.  Idem. 

After  payment  of  the  principal  of  a  debt,  action 
will  not  lie  for  the  interest. 

Stevens  v.  Barringcr,  13  Wend.  639,  503 

Payment  in  bills  of  insolvent  bank  is  not  a  satis- 
faction, though  both  parties  were  ignorant  of  the 
fact  of  insolvency. 

Ontario  Bk.  v.  Lightbody,  13  Wend.  101,      31O 

PENALTIES. 

In  action  under  statute  for  penalties  for  cutting 
and  removing  trees  from  state  lands,  plaintiff  may 
allege  any  number  of  penalties.and  recover  amount 
proven. 

People  v.  M'Fadden,  13  Wend.  396,  416 

Circus  performers  are  liable  to  penalty  given  by 
Statute  Concerning  Jugglers,  and  the  Exhibition 
of  Shows,  if  they  exhibit  without  license. 

Downing  v.  Blanchard,  12  Wend.  383,          166 
The  total  prohibition  of  shows,  etc.,  extends  only 
to  those  enumerated  in  the  1st  section  of  the  Act ; 
all  others  may  be  exhibited  if  license  is  obtained. 
Idem.  166 

PHYSICIANS   AND  SURGEONS. 

County  medical  society  cannot  expel  a  member 
without  previous  conviction  or  indictment  in  crim- 
inal court  for  the  offense  charged,  unless  the  of- 
fense relates  merely  to  the  official  or  corporate  char- 
acter of  the  accused,  and  amounts  to  breach  of 
condition,  expressly  or  tacitly  annexed  to  his  fran- 
chise of  office. 

Fawcett  v.  Charles,  13  Wend.  473,  443 

Cannot  expel  a  member  for  obtaining  admission 
to  such  society  by  false  pretenses. 

Idem.  443 

It  is  no  defense  to  a  party  prosecuted  for  practic- 
ing medicine  without  license,  that  medicine  he  ad- 
ministered was  patent  medicine.and  that  he  admin- 
istered it  as  assignee  of  patentee. 

Thompson  v.  Staatx,  15  Wend.  395,  906 

PLEADINGS. 

Where  suit  is  commenced  by  the  filing  and  serv- 
ice of  a  declaration,  allegations  that  defendant  is 
in  custody,  etc.,  that  declaration  is  filed  according 
to  statute,  and  that  defendant  is  a  resident  of  the 
State,  are  all  unnecessary,  but  not  cause  of  demur- 
rer if  inserted. 

Smith  v.  Fowle,  12  Wend.  9,  35 

Withdrawal  of  caveat  is  sufficient  consideration  to 
support  promise  by  devisees  to  pay  specific  sum  to 
heir,  but  declaration  must  aver  that  heir  would 
have  reaped  a  benefit  if  will  had  been  proved,  or  it 
will^be  bad  on  demurrer. 

Seaman  v.  Seaman.  12  Wend.  381,  161 

A  declaration  in  a  suit  commenced  by  capias  must 
be  entitled  of  the' term  in  which  the  writ  is  return- 
able. 

Craig  v.  Murdock,  12  Wend.  393,  134 

Where  cause  is  commenced  in  vacatiou  by  filing 
and  service  of  declaration  for  cause  of  action  ac- 
crued previous  to  term  preceding  commencement 
of  suit,  how  declaration  should  be  entitled,  see, 

Ayres  v.  Haynes,  12  Wend.  155,  86 

In  suit  by  one  as  executor,  a  plea  that  plaintiff 

was  not  executor  at  time  of  commencement  of  suit 

is  good  in  bar  or  in  abatement ;  and  may  be  joined 

with  general  issue  without  oyer. 

Thomas  v.  Cameron.  16  Wend.  579.  12O4 

Where  execution  of  deed  made  by  one  as  attorney 
is  necessary  to  be  pleaded,  averment  that  it  was  de- 
livered as  deed  of  attorney,  is  bad. 

Church  v.  Oilman,  15  Wend.  656,  998 

Plea  is  bad,  which,  in  its  commencement  purports 
to  be  an  answer  to  the  whole,  but  in  truth  is  an  an- 
swer to  only  part  of  declaration. 

Oittespie  v.  Thomas,  15  Wend.  464, 
Plea  commencing  as  answer  only  to  part  of  cause 
of  action  and  praying  judgment  of  action  general- 
ly, is  bad. 

Loder  v.  Phelps,  13  Wend.  46,  29O 
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In  action  for  assault,  battery  and  false  Imprison- 
ment, plea  which  fails  to  justify  as  to  the  battery,  is 
bad.  notwithstanding  separate  plea  of  general  is- 
sue. Idem.  290 

Plea  professing1  to  answer  whole  declaration  must 
answer  the  whole ;  plea  professing1  to  answer  count 
must  answer  the  whole  of  it,  and  plea  of  general  is- 
sue to  whole  declaration  will  not  obviate  objection 
thereto. 

Underwood  v.  Campbell,  13  Wend.  78,          301 

A  plea  in  abatement  praying  judgment  of  the 
writ  and  declaration,  where  suit  is  .commenced  by 
bail,  is  bad;  it  should  pray  judgment  of  bill  and  dec- 
laration. 

Haywood's  Exr's  v.  Chestney,  13  Wend. 
495  451 

Such  plea  must  be  pleaded  in  precise  technical 
form.  Idem.  451 

Facts,  and  not  the  evidence  of  facts,  must  be 
pleaded  ,  or  pleading  will  be  held  bad  as  argument- 

'dhurch  v.  Oilman,  15  Wend.  656,  998 

In  declaring  in  assumpsit  on  collateral  undertaking 
declaration  must  be  special  setting  forth  the  con- 
tract; but  if  the  undertaking  be  original,  the 
plaintiff  may  declare  generally. 

Northrtip  v.  Jackson.  13  Wend.  85,  303 

Where  by  terms  of  award,  acts  were  to  be  per- 
formed by  both  parties  on  same  day,  in  action  by 
either,  if  plaintiff  neglect  to  aver  performance  or 
offer  to  perform,  defendant  may  demur  or  plead 
non-performance  in  bar. 

Huy  v.  Brown,  12  Wend.  591,  241 

Sufficiency  of  allegations  in  declaration  on  debt 
on  justice's  judgment  rendered  in  this  State.  See, 

Stilesv.  Stewart.  12  Wend.  473,  199 

Where  there  are  alternatives  in  contract,  a  breach 
assigning  non-performance  of  one  only,  is  bad. 

People  v.  TUlon,  13  Wend.  597,  488 

Accommodation  indorser   of   check   cannot    be 

charged  as  guarantor  in  declaration  containing  only 

the  money  counts,  though   copy  of   check  is  set 

forth. 

Ooughv.  Stoats,  13  Wend.  549.  471 

Valid  agreement  to  accept  bill  of  exchange  may 
be  declared  on  as  an  acceptance. 

Ontario  Bk.  v.  Worlhington,  12  Wend. 

593,  243 

No  consideration  need  be  shown  to  support  such 

agreement.    Idem.  343 

Promissory  note  imports  a  consideration,  and  it  is 

unnecessary  to  aver  it  in  pleading  or  prove  it  on 

trial  in  first  instance. 

Bk.  of  Troy  v.  Topping,  13  Wend.  557,          473 
Where  insolvent's  discharge  is  pleaded  in  bar,  ju- 
risdiction of  officer  granting  it  need  not  be  shown 
by  proof  aliunde  the  discharge,  if  facts  set  forth  in 
it  are  sufficient. 

Barber  v.  Winslow,  12  Wend.  102,  68 

Replication  is  not  subject  to  change  of  duplicity, 
unless  it  sets  up  two  or  more  answers  to  the  matter 
relied  upon  as  a  defense  in  the  plea ;  if  it  contain  no 
facts  than  are  'necessary  to  be  stated  to  establish 
point  set  up  by  way  of  answer  to  the  plea,  it  is  un- 
objectionable. 

Russell  v.  Rogers,  15  Wend.  351, 
Matters  of  defense  or  of  relief. in  equity  are  not,  in 
general,  pleadable  at  law. 

Taggard  v.  Curtenius,  15  Wend.  155,  819 

Where  a  person  legally  exempted,  is  arrested,  that 
fact  may  be  plead  by  sheriff  in  bar  of  action  for  es- 
cape. 

Phelps  v.  Barton,  13  Wend.  68,  397 

It  is  good  plea  to  declaration  on  a  scire  facias  exe- 
cutionem  non  issued  against  an  administratrix,  that 
she  has  not  rendered  an  account  of  her  administra- 
tion to  the  surrogate. 

Dor  v.  Backewtose,  12  Wend.  542.  323 

Special  pleas,  if  false,  will  be  stricken  out  on  mo- 
tion. 

Oakley  v.  Devoe,  12  Wend.  196,  101 

The  general  issue  will  not  be  stricken  out  as  a  false 
plea. 

Wood  v.  Sutton,  12  Wend.  235,  115 

Plea,  palpably  frivolous,  will  be  stricken  out  on 
motion  at  special  term. 

Beaton  v.  Bartlett,  13  Wend.  672,  515 

Where  defendant  has  pleaded  the  general  issue, 
he  cannot,  upon  a  demurrer  to  the  replication,  at- 
tack the  declaration. 

Russell  v.  Rogers,  15  Wend.  a52,  890 

Appearance  of  infant  by  attorney  instead  of  guard- 
ian may  be  assigned  as  error  in  fact. 

Camp  v.  Bennett,  16  Wend.  48,  1O3O 

Where  writ  is  sued  out  by  infant  and  co-defend- 

WEND.  12,  13,  14,  15,  16. 


ant  in  court  below,  death  of  infant  after  assignment 
of  errors  will  not  prevent  reversal.    Idem.        1O3O 

Judgment  of  Supreme  Court  in  such  a  case  is 
either  revocatur  or  reversitur ;  if  the  error  occurred 
in  this  court  it  is  the  former— if  it  occurred  in  the 
subordinate  court  it  is  the  latter.  Idem.  102O 

Where  one  of  several  issues  is  found  for  defend- 
ant, but  such  issue  does  not  go  to  the  merits  of  the 
cause,  judgment  will  be  rendered  for  the  plaintiff 
non  obstante  veredicto,  if  other  issues  are  found  for 
him. 

People  v.  Haddock,  12  Wend.  475,  30O 

People  v-  Feeter,  12  Wend.  480,  201 

Where  several  pleas  are  interposed,  some  good 
and  some  bad,  and  a  general  demurrer  is  put  in  to 
all,  if  either  of  the  pleas  is  good,  defendant  is  enti- 
tled to  judgment. 

Cuyler  v.  Tr.  of  Rochester,  12  Wend.  165,         9O 

Where  replication  contains  two  distinct  matters  in 
avoidance  of  plea,  either  of  which  is  a  good  and  per- 
fect answer,  defendant  may  take  issue  upon  either. 
Gould  v.  Ray.  13  Wend.  633,  5O1 

But  where  the  one  unanswered  is  decisive  of  the 
merits,  plaintiff  will  be  entitled  to  judgment  nonoh- 
stante  veredicto.  Idem.  501 

Under  Revised  Statutes  authorizing  recovery  for 
damages,  and  also  penalty  against  witness  for  non- 
attendance,  a  count  in  case  and  count  in  debt  may 
be  joined  in  same  declaration. 

Smith  v.  Merwin,  15  Wend.  184,  83O 

In  count  in  case,  it  is  not  necessary  to  refer  to  the 
statute ;  what  reference  sufficient  in  count  in  debt. 
See,  Idem.  83O 

Defendant  cannot,  on  misjoinder  of  counts,  plead 
to  one  and  demur  to  the  other;  but  can  only  demur 
to  whole  declaration.  Idem.  83  O 

In  suit  for  penalty  for  violation  of  by-law  of  mu- 
nicipal corporation,  a  declaration,  generally  aver- 
ring the  by-law,  is  good  in  substance,  and  objection 
in  point  of  form  not  having  been  made  below,  is  too 
late  on  error. 

Stokesv.  N.  Y.,  14  Wend.  87,  547 

In  action  under  Common  School  Act  against  trust- 
ee for  neglect  of  the  duties  of  his  office,  a  declara- 
tion in  general  terms  is  sufficient ;  if  defendant  is 
dissatisfied  with  it  he  must  demur. 

Fitch  v.  Miller,  13  Wend.  66,  397 

In  action  against  public  officer  on  contract  of  his 
predecessor,  it  is  unnecessary  to  aver  a  promise  or 
engagement  on  part  of  defendant. 

Morse  v.  Earl,  13  Wend.  271,  371 

Where  such  contract  is  for  maintenance  of  bas- 
tard child,  order  of  justice  authorizing  expenditure 
must  be  shown,  otherwise  where  action  is  against 
predecessor.  Idem.  371 

A  plea,  puis  darrien  continuance  in  bar  of  the  ac- 
tion, is  a  waiver  of  all  former  pleas. 

Culver  v.  Barney,  14  Wend.  161,  573 

This  rule  does  not  apply  where  matter  of  plea  af- 
fects remedy  only,  and  not  the  right  of  action. 

Idem.  573 

Submission  to  arbitration  is  a  discontinuance  of  a 
suit  and  may  be  pleaded  in  bar  of  further  mainte- 
nance of  the  same. 

Towns  v.  Wilcox,  12  Wend.  503,  209 

Such  plea  is  not  subject  to  rules  governing  plea 
puis  darrien  continuance.  Idem.  2O9 

Where  there  is  judgment  of  retorno  habendo,  in  re- 
plevin of  living  animal,  death  of  animal  before  such 
judgment  with  default  of  plaintiff  in  the  suit,  is  bar 
to  action  on  replevin  bond. 

Carpenter  v.  Stevens,  12  Wend.  589,  24O 

In  replevin,  as  in  other  actions,  an  officer,  prose- 
cuted for  act  done  by  him  by  virtue  of  his  office, 
may  plead  the  general  issue,  and  give  special  matter 
in  evidence  without  notice. 

Coon  v.  Congden,  12  Wend.  496,  307 

Plaintiff  cannot  reply  double  without  leave  of 
court,  but  where  plaintiff  ought  to  have  had  leave 
to  reply  double,  court  permitted  replications  plead- 
ed without  leave,  to  stand,  on  payment  of  costs. 

Frisbie  v.  Riley,  12  Wend.  249,  1 19 

Where  reply  to  Statute  of  Limitation  was  insuffi- 
cient, but  allowed  to  be  added  to  on  appeal  from  de- 
cision in  defendant's  favor  to  prevent  loss  of  plaint- 
iff's debt.  See, 

Bk.  of  Orange  Co.  v.  Haiyht,  14  Wend.  83,    545 

Statute  of  Limitations  may  be  pleaded  with  same 
effect  in  equity  as  in  law;  admission  of  debt  is  avail- 
able to  take  case  out  of  the  statute. 

AT  Urea  v.  Purmort,  16  Wend.  460,  1163 

Fraud  or  mistake,  by  which  party  has  been  pre- 
vented from  asserting  his  claim.is  no  answer  to  plea 
of  Statute  of  Limitations.  Idem.  1 163 

Surplusage  will  not,  in  general,  vitiate  a  pleading. 
Russett  v.  Rogers,  15  Wend.  351,  89O 
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Plea  of  tender  before  suit  brought  brought  must 
contain  profcrt  in  curia  of  the  money  tendered,  and 
must  be  pleaded  in  bar  of  damages,  ultra,  etc.,  and 
not  in  bar  of  the  action. 

Ayres  v.  Pease,  12  Wend.  393,  170 

Tender  of  demimark  is  inapplicable  under  our 
form  of  government,  and  vitiates  plea  to  which  it  is 
added. 

Bradstreet  v.  Sup'rs  of  Oneida  Co.  13  Wend. 

546,  469 

Plea  of  tender  admits  cause  of  action  to  amount 
of  the  sum  tendered.  To  render  such  plea  operative, 
money  must  be  paid  into  court. 

Eddy  v.  O'Hara,  14  Wend.  221,  595 

On  removal  to  C.  P.  of  action  of  trespass  quare 
clausum  fregit,  on  plea  of  title  put  in,  in  justice 
court,  defendant  is  confined  to  his  defense  before 
justice,  and  if  he  fail  to  show  title  in  himself,  ver- 
dict will  be  given  for  plaintiff. 

Brothertonv.  Wright,  15  Wend.  237,  849 

It  is  sufficient,  if  declaration  in  two  courts  be  sub- 
stantially alike.  Idem. 

In  trespass,  defendant  may  justify  a  part  and  de- 
ny the  residue. 

Underwood  v.  Campbell,  13  Wend.  78,  301 

Plea  of  license  in  action  quare  clausum  fregit  from 

one  having  only  the  possessory  right  to  the  locus  in 

quo,  without  giving  color  to  the  plaintiff  is  bad,  as 

amounting  only  to  the  general  issue.    Idem.      301 

PRACTICE. 

In  action  against  two  or  more  defendants,  where 
one  suffers  default  and  the  others  plead  to  issue,  al- 
though judgment,  as  in  case  of  nonsuit,  cannot  be 
granted  for  neglect  of  plaintiff  to  bring  cause  to 
trial,  a  rule  may  be  obtained  that  plaintiff  try  his 
causa  or  pay  costs  of  defense. 

^M'Gregw  v.  Cleveland,  12  Wend.  201.  1O3 

Surnames  of  attorneys  ueed  pot  be  given  when 
suit  is  prosecuted  in  by  a  law  firm  as  attorneys  for 
plaintiffs. 

Bk.  of  Geneva  v.  Rice,  12  Wend.  424,  181 

A  circuit  judge  has  power  to  enlarge  the  time  to 
prepare  affidavits  to  found  a  motion  to  set  aside  a 
report  of  referees  on  the  merits. 

Clark  v.  Clark,  15  Wend.  239,  116 

It  is  enough  that  the  name  of  one  of  the  clerks  of 
this  court  be  subscribed  to  process,  whether  such 
clerk  reside  at  the  place  where  the  process  is  tested 
or  not. 

Potter  v.  Holmes,  12  Wend.  199,  103 

PRINCIPAL  AND  AGENT. 

Where  master  of  vessel  is  consignee  of  cargo  he  is 
the  agent  of  two  distinct  principals,  and  owner  is 
not  liable  for  acts  of  such  master  as  consignee. 

Williams  v.  Nichols,  13  Wend.  58,  394 

Persons  assisting  officer  to  turn  tenant  out  of  pos- 
session under  void  warrantin  summary  proceedings 
when  acting  under  direction  of  landlord,  are  not 
personally  liable. 

Gaidt  v.  Jenkins,  12  Wend.  488,  304 

"Where  agent  sells  diseased  sheep  with  knowledge, 
and  does  not  communicate  the  fact  to  the  purchas- 
er, principal  is  liable  in  damages  though  having  no 
actual  notice  of  the  fraud. 

Jeffrey  v.  Bigelow,  13  Wend.  518,  459 

Principal  is  liable  when  discovered,  on  contract 
made  by  agent  in  which  his  name  was  not  disclosed, 
and  he  may  also  maintain  action  against  vendor  for 
violation  of  his  part  of  agreement. 

Beebe  v.  'Robert,  12  Wend.  413,  177 

Acknowledgment  by  principal  of  his  liability  by 
procuring  indemnity  for  agent  in  suit  against  nim, 
is  a  ratification  of  agent's  acts  even  though  he  acted 
without  authority. 

Rogers  v.  Kneeland,  13  Wend.  114,  314 

A  cotton  broker  who  obtains  samples  from  owner 
and  sells  cotton  on  the  strength  of  such  samples,  re- 
ceiving brokerage  from  owner,  is  agent  or  owner 
and  not  of  purchaser. 

Boorman  v.  Jenkins,  12  Wend.  566,  333 

Parol  acknowledgment  by  principal,  of  authority 
of  agent  to  make  contract  under  seal,  is  competent 
evidence  of  such  authority;  but  if  agent  had  in  fact 
no  authority  under  seal,  such  parol  acknowledg- 
ment will  not  bind  principal. 

Blood  v.  Goodrich,  12  Wend.  525,  317 

Factor  was  instructed  to  purchase  on  as  extended 
a  credit  as  possible,  goods  for  immediate  market ; 
and  he  purchased  such  goods  on  six  months'  credit, 
but  instructed  his  correspondent  not  to  deliver  to 
principal  unless  cash  or  approved  paper,  at  ninety 
days,  be  given :  goods  were  destroyed  by  fire  while 
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in  possession  of  factor's  correspondent ;  held,  loss 
would  fall  on  factor. 

Williams  v.  Littlefleld,  12  Wend.  362,  159 

Trustees  or  agents  of  corporation  may  enter  into 

contracts    under  corporate    seal  for  payment  of 

money  in  furtherance  of  corporate  business,  either 

with  or  without  their  individual  names. 

Clark  v.  Farmer's  Mf'g  Co.,  15  Wend.  256,  856 
Taking  note  of  agent  on  an  extended  credit  does 
not  discharge  principal  unless  it  is  affirmatively 
shown  that,  on  supposition  that  debt  was  paid  or 
agent's  credit  accepted  for  it,  principal  dealt  differ- 
ently with  agent  than  he  would  have  done  had  not 
the  note  and  credit  been  accepted. 

Rathbone  v.  Tucker,  15  Wend.  498, 
Substantial  compliance  with  order  for  purchase 
and  transmission  of  cargo,  by  factor,  binds  princi- 
pal. 

Parkhill  v.  Imlay,  15  Wend.  431,  919 

Principal  is  not  discharged  by  factor's  failure  to 
acknowledge  receipt  of  order,  if  he  complies  there- 
with and  gives  advice  within  reasonable  time. 

Idem.  919 

PRINCIPAL  AND  SURETY. 

Sureties  on  bond  for  payment  of  money  fully  in- 
demnified, cannot  avail  themselves  of  insolvent's 
discharge  of  principal. 

Moore  v.  Paine,  12  Wend.  123,  75 

Second  surety  is  not  bound  to  contribute  to  first 
unless  it  be  made  satisfactorily  to  appear  that  he  in- 
tended to  please  himself  in  relation  of  co-surety 
with  first  surety. 

Harris  v.  Warner,  13  Wend.  400,  417 

In  cases  of  long  running  accounts  where  no  bal- 
ance is  adjusted,  application  will  be  made  accord- 
ing to  priority  of  time;  but  where  there  are  sureties, 
each  surety  is  entitled  to  have  credited,  on  accounts 
for  which  he  is  liable,  the  amount  paid  during  the 
time  he  continued  as  surety,  when  not  expressly  or 
by  implication  applied  otherwise. 

Stone  v.  Seymour,  15  Wend.  19,  77O 

Agreement  for  valuable  consideration,  extending 
to  principal  the  time  of  payment  of  debt,  discharges 
surety  though  principal,  at  the  time  is  insolvent. 

Huffman  v.  Hulbert,  13  Wend.  375,  408 

A  request  by  surety  that  creditor  sue  principal  is 
unavailing  as^defense,  unless  principal  is  shown  at 
time  of  request  to  have  been  solvent  and  subse- 
quently became  insolvent. 

Huffman  v.  Hulbert,  13  Wend.  377,  4O9 

What  is  proof  of  insolvency.    See, 

Idem.  409 

Sureties  of  a  sheriff  are  liable  for  moneys  received 

by  him  on  an  execution,  after  the  execution  of  their 

bond,  although  the  process  was  received  by  him 

previous  to  the  giving  of  the  bond. 

People  v.  Ring,  15  Wend.  623,  987 

Agreement  by  constable  and  sureties  for  the  pay- 
ment of  money  collected  on  execution  to  parties  to 
whom  it  shall  belong.  Held,  valid  within  the  statute 
although  not  under  seal  nor  in  form  prescribed  by 
statute. 

Skellingerv.  Tender,  12  Wend.  306,  139 

Obligees  of  bond  for  faithful  discharge  of  duties 
of  treasurer  of  corporation,  are  only  bound  to  pros- 
ecute on  request  of  sureties,  and  if  without  reason- 
able excuse  they  neglect  to  prosecute,  and  principal 
afterwards  becomes  insolvent,  sureties  are  dis- 
charged. 

Albany  Dutch  Ch.  v.  Vedder,  14  Wend. 

165,  575 

Obligees  owe  no  duty  to  watch  over  conduct  of 

officer,  examine  accounts,  etc.    Idem.  575 

In  action  on  official  bond  of  sheriff  for  failure  of 

deputy  to  advertise  and  sell  certain  property.change 

of  sureties  after  neglect  is  not  a  good  defense. 

People  v.  Ten  Buck,  13  Wend.  448,     *>•*  .^434 


QUESTIONS  OF  LAW  AND  FACTS. 

In  action  of  slander  for  charging  plaintiff  with 
false  swearing  in  testifying  in  a  cause,  where  there 
is  no  dispute  as  to  facts  sworn  to,  the  question 
whether  the  evidence  was  material  to  the  point  in 
issue  is  a  question  of  law. 

Power  v.  Price,  16  Wend.  450,  1159 

Aff'g,  S.  C.,  12  Wend.  500,  308 

Whether  there  has  been  such  a  misrepresentation 
as  will  avoid  policy  is  a  question  for  the  jury. 
Farmer's  Ins.  &  L.  Co,  v.  Snyder,  16 

Wend.  481,  117O 

Whether  fraudulent  intent  as  to  suppression  of 

WEND.  12,  13,  14,  15,  16. 
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lacts  in  respect  to  the  credit  of  another  is  question 
of  fact  for  jury  or  question  of  law.  See 

Gough  v.  St.  John.  16  Wend.  6*6,  1228 

Reasonable  time  in  which  factor  is  to  give  notice 
of  compliance  with  principal's  order  for  goods  de- 
pends upon  the  particular  trade  and  peculiar  cir- 
cumstances of  the  case  and  is  a  question  of  fact  for 
jury. 

Parkhillv.  Imlay,  15  Wend.  431,  919 

Question  of  laches  in  presenting1  bank  check  is 
one  of  law  when  there  is  no  dispute  as  to  the  facts 
of  the  case. 

Mohawk  Bk.  v.  Broderick,  13  Wend.  133,  321 
When  sale  or  mortgage  of  personal  property  is 
not  accompanied  by  change  of  possession  and  no 
explanation  is  given,  fraud  is  question  of  law;  but 
when  explanation  is  attempted  to  be  given,  question 
must  be  submitted  to  the  jury. 

Murray  v.  Burtfc,  15  Wend.  212,  84O 

Question  of  reasonable  time  in  which  to  present 
check  to  charge  indorser  when  there  is  no  dispute  as 
to  the  facts  is  one  of  law. 

Gough  v.  Stoats,  13  Wend.  549,  471 

In  questions  of  fraudulent  purchase,  the  question 

to  be  submitted  to  the  jury  is,  whether  vendor  in 

parting  with  possession  intended  also  to  transfer  his 

interest  in  the  articles  sold. 

Andrew  v.  Dieterich,  14  Wend.  31,  52  7 

Court  decides  upon  questions  of  fact  when  appli- 
cation is  made  to  its  equitable  powers  and  there  is 
no  reasonable  doubt  upon  examination  as  to  the 
truth  of  the  case,  but  where  testimony  is  contradic- 
tory, feigned  issue  will  be  awarded. 

McKinstry  v.  Thurston,  12  Wend.  222,  HO 

QUO  WARRANTO. 

f  Information  in  nature  of  quo  warrants  filed  under 
Rev,  Stats,  against  a  corporation  by  its  corporate 
name,  admits  the  existence  of  the  corporation,  or 
that  it  once  had  legal  existence. 

People  v.  R.  &  S.  R.  R.  Co.,  15  Wend.  113,  804 
On  information  in  nature  of  quo  warranto  charg- 
ing individuals  with  claiming,  using  and  exercising 
"the  franchise  of  being  a  body  politic  and  corporate, 
and  acting  as  a  corporation,  it  is  not  necessary  to 
deny  the  claim;  it  is  enough  to  deny  the  user  of  the 
franchise. 

People  v.  Thompson,  16  Wend.  655,  1231 


RAILROADS. 

See  EMINENT  DOMAIN. 

REAL   PROPERTY. 

See  DEED,  MORTGAGE,  ETC. 

Interest  of  party  in  church  pew,  although  limited 
and  qualified,  is  an  interest  in  real  estate,  and  a  con- 
tract for  a  pew  for  a  period  extending  beyond  one 
year  is  void  unless  reduced  to  writing. 

First  Bap.  Ch.  v.  Bigelow,  16  Wend.  28,      1O13 

RECEIPT.; 

Receipt  taken  by  constable  for  delivery  of  prop- 
•erty  seized  under  justice's  attachment  is  a  valid  in- 
strument. 

Harvey  v.  Lane,  12  Wend.  563,  231 

It  is  however  good  defense  to  receiptor,  that  prop- 
erty has  been  taken  from  his  possession  by  rightful 
owner.  Idem.  231 

RECEIVER. 

How  far  Court  of  Chancery  will  restrain  or  protect 
•receiver  in  suits  by  or  against  him,  See, 

Merritt  v.  Lyon,  16  Wend.  405,  1143 

RECOGNIZANCE. 

In  action  in  Supreme  Court  on  recognizance  of 
bail  entered  into  in  C.  P.,  that  defendant  is  a  resi- 
dent inhabitant  of  the  county  in  which  the  cpurtjn 
which  the  original  action  was  prosecuted  is  held, 
cannot  be  pleaded  in  abatement  or  bar. 

Mattliews  v.  Cook,  13  Wend.  33,  285 

RECORDING  OF  DEEDS,  ETC. 

A  purchaser  at  sheriff's  sale  under  judgment  and 
•execution  whose  deed  is  first  recorded  takes  prefer- 
ence to  prior  unrecorded  deed  of  which  he  had  no 
notice. 

Jackson  v.  Post,  15  Wend.  588,  975 

"WEND.  12,  13,  14,  15,  16. 


Where  second  grantee's  deed  is  first  recorded  it 
takes  preference,  but  purchaser  from  him  subse- 
quent to  recording  of  prior  grantee's  deed  does  not 
hold  good  title.  Idem.  975 

REDEMPTION. 

Purchaser's  right  to  deed  is  gone  if  he  accepts 
amount  of  his  bid  from  stranger,  although  he  is  not 
bound  to  accept  money  from  one  who  has  no  right 
to  redeem. 

Phyfe  v.  Riley,  15  Wend.  248,  853 

Trustees  appointed  under  Absconding,  etc. ,  Debtor 
Act  are  entitled  to  redeem  lands  of  debtor  of  whose 
estate  they  have  charge,  but  are  not  entitled  to  deed 
nor  to  direct  execution  of  deed  to  third  person. 

Idem.  853 

REFEREES. 

Agreement  to  refer  under  statute,  a  claim  against 
executor  for  demand  against  testator's  estate,  must 
present  substantially  the  issues  between  the  parties. 
Woodin  v.  Bagley,  13  Wend.  453,  436 

Where  a  cause  is  referred,  the  defendant  is  not  en- 
titled to  judgment  as  in  case  of  nonsuit  for  the  neg- 
lect of  the  plaintiff  to  bring  the  cause  to  a  hearing  : 
his  course  is  to  obtain  a  rule  giving  him  leave  to 
notice  the  cause  on  his  part. 

Sheldon  v.  Erie  C.  P.,  12  Wend.  268,  126 

Where  referees'  report  fully  sets  forth  the  evi- 
dence and  proceedings  had  before  them,  a  supple- 
mentary report  will  not  be  ordered:  otherwise  where 
report  is  incomplete. 

Chaff erty  v.  Keeler,  12  Wend.  291,  134 

Referees  may  require  the  payment  of  costs  as  a 
condition  to  the  postponement  of  a  hearing. 

Sickles  v.  Fort,  12  Wend.  199,  103 

RELEASE. 

Composition  deed  and  release  of  debtor  from  all 
demands  is  not  bar  to  action  for  breach  of  cove- 
nants in  assignment  of  judgment  fraudulently  re- 
leased by  the  debtor  prior  to  such  deed. 

Russell  v.  Rogers,  15  Wend.  351,  89O 

Release  before  maturity  of  note,  by  second  indors- 
er does  not  bar  action  by  him  against  makers  or 
first  indorser. 

Keeler  v.  Bartine,  12  Wend.  110,  7O 

RELIGIOUS  CORPORATIONS. 

Certificate  of  incorporations  of  a  religious  society 
cannot  be  acknowledged  before  a  commissioner  of 
deeds. 

First  Bap.  Soc.  v.  Rapalee,  16  Wend.  605  1213 

REMEDY. 

Where  mortgagor,  in  mortgage,  acknowledges  in- 
debtedness to  another  in  certain  sum,  on  default, 
creditor  may  bring  his  action  and  is  not  bound  first 
to  resort  to  the  property  for  satisfaction. 

Elder  v.  Rouse,  15  Wend.  218,  842 

Remedy  of  party  where  another  holding  right  of 
way  in  common,  builds  permanent  obstruction  is 
by  trespass  quare  clausum  fregit. 

Corning  v.  Gould,  16  Wend.  531,  1188 

REMOVAL  OF  CAUSE. 

On  presenting  a  petition  for  the  removal  of  a 
cause  into  the  Circuit  Court  of  the  United  States,  a 
bond  in  the  sum  of  $1,000  is  good  security  within  the 
meaning  of  the  act,  although  the  bond  demanded  be 
$14,000,  when  the  defendant  has  not  been  holden  to 
bail  in  this  court. 

Blanchard  v.  Dwtght,  12  Wend.  192,  1OO 

REPLEVIN. 

Where  sheriff  delivers  to  plaintiff  in  replevin, 
greater  amount  than  writ  authorizes,  and  owner  ob- 
tains judgment  of  return,  plaintiff,  on  writ  of  in- 
quiry may  show,  in  mitigation  of  damages  that 
shortly  after  delivery  of  property  to  him  plaintiff 
repossessed  himself  of  greater  part  of  it. 

De  Witt  v.  Morris,  13  Wend  .496,  461 

Replevin  may  be  maintained  by  a  receiptor  of 
goods  where  he  is  bound  to  deliver  them  by  a  spe- 
cific day.  or  pay  the  amount  of  the  execution  under 
which  the  levy  was  made,  although  the  property  be 
left  by  him  in  possession  of  defendant  in  execution. 
Miller  v.  Adsit,  16  Wend.  335,  1117 

Levy  upon  property  by  taking  an  inventory  and 
requiring  receiptor  to  prevent  its  removal  is  suflfl- 
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cient  evidence  of  taking  to  sustain  action  of  re- 
plevin. 

Fonda  v.  Van  Horne,  15  Wend.  631,  99O 

In  action  brought  for  property  delivered  to  plaint- 
iff in  replevin,  where  all  proceedings  in  such  re- 
plevin suit  are  set  aside  after  issue  of  process  by 
court  from  which  it  proceeds,  defendant  cannot 
protect  himself  under  such  process. 

Smith  v.  Snyder,  15  Wend.  324,  880 

Under  plea  of  general  issue  in  replevin,  defendant 
cannot  prove  property  in  himself,  unless  he  subjoins 
notice  of  such  defense  to  his  plea.  Idem.  880 

Where,  in  replevin,  defendant  pleads  non  cepit 
and  property  in  third  person,  jury  must  pass  upon 
all  the  issues,  and  it  must  so  appear  on  the  record 
brought  up  by  writ  of  error  or  judgment  will  be  re- 
versed. 

Boynton  v.  Page,  13  Wend.  425,  426 

Writ  of  replevin  for  about  400  tons  of  ore,  does  not 
authorize  sheriff  to  deliver  790  tons. 

DeWitt  v.  Morris,  13  Wend.  496,  451 

Plea  of  property  in  defendant  or  stranger  must 
contain  traverse  of  .plaintiff's  right,  and  issue  is  then 
on  plaintiff's  title,  and  to  recover  plaintiff  must  es- 
tablish an  exclusive  right  to  possess  and  control  the 
property. 

Rogers  v.  Arnold,  12  Wend.  30,  42 

Where  defendant  in  replevin  was  dispossessed 
and  took  verdict  for  amount  of  his  execution  on 
which  property  was  first  taken  instead  of  value  of 
property  replevied,  court  refused  to  set  aside  ver- 
dict on  presumption  that  amount  of  execution  was 
less  than  value  of  property  replevied. 

Scrugham  v.  Carter,  12  Wend.  131,  78 

Where  demand  of  defendant  equals  or  exceeds 
value  of  property  replevied,  whole  amount  of  value 
of  property  should  be  given  to  defendant  as  dam- 
ages ;  otherwise  not.  Idem. 

In  action  on  replevin  bond,  plaintiff  is  bound  to 
prove  a  writ  of  retnrno  habendo  or  other  execution 
in  his  favor  returned  unsatisfied  in  whole  or  in  part, 
or  he  will  fail  in  his  suit. 

Godwin  v.  Stanton,  12  Wend.  120,  74 

Such  proof  is  necessary,  although  plea  of  non  est 
factum  only  be  interposed  where  it  is  not  averred 
that  execution  was  returned  unsatisfied.  Idem.  74 

Action  by  sheriff  on  replevin  bond  is  not  barred 
by  subsequent  release  by  defendant  in  replevin 
suit. 

Armstrong  v.  Burrett,  12  Wend.  302,  137 

Remedy  of  party  to  stay  the  suit  is, to  apply  to  the 
court  for  relief  on  motion.  Idem.  137 

A  sheriff  or  coroner  has  no  power  to  take  the  affi- 
davit of  a  plaintiff  in  replevin,  as  to  the  ownership 
of  the  property  specified  in  the  writ. 

Berrien  v.  Westervelt,  12  Wend.  194,  1O1 

RIPARIAN  RIGHTS. 

Proprietors  of  islands  in  streams  where  tide  does 
not  ebb  and  flow  own  to  center  of  stream  separat- 
ing them  except  where  terms  of  grant  clearly  show 
that  grant  was  not  to  extend  beyond  water's  edge. 
Peeple  v.  Canal  Appraisers,  13  Wend.  355,    401 


SALES. 

See  VENDOR  AND  PURCHASER. 

SEAL. 

Under  Revised  Statutes,  consideration  of  sealed 
instrument  may  be  impeached  when  it  is  relied  on 
either  to  maintain  an  action  or  to  establish  a  de- 
fense. 

Russell  v.  Rogers,  15  Wend.  351,  890 

Under  statute,  failure  of  consideration  of  sealed 
instrument  may  be  shown  unless  sealed  instrument 
was  created  previous  to  Revised  Statutes. 

Mann  v.  Eckford's  Ex'rs,  15  Wend.  502,        944 
There  is  no  distinction  between  effect  of  seal  of 
corporation  and  seal  of  individual. 

Clark  v.  Farmers'  Mfg.  Co.,  15  Wend.  256,    856 

SERVICE. 

In  ejectment  between  landlord  and  tenant  for 
non-payment  of  rent,  where  there  are  no  buildings 
on  the  premises,  the  affixing  of  declaration  on  a 
post  on  the  premises  in  a  conspicuous  place  is  suffi- 
cient service. 

Brans  v.  Moran,  12  Wend.  180,  96 

The  service  of  a  declaration  on  the  same  day  that 
the  original  is  filed  is  good.although  the  service  pre- 
cede the  filing. 

Hughes  v.  Patton,  12  Wend.  234,  115 
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Where  notice  of  appearance  is  not  given  until 
after  the  entry  of  a  default  for  not  pleading,  the 
plaintiff  is  not  bound  to  serve  the  defendant's  attor- 
ney with  notice  of  assessment. 

Lynda  v.  West,  12  Wend.  235,  115 

A  certificate  by  a  sheriff  that  he  served  a  copy  of 
a  declaration  on  the  defendant  will  be  deemed  a  per- 
sonal service,  unless  the  contrary  is  shown. 

Central  Bank  v.  Wright,  12  Wend.  190,  99 

It  is  not  necessary  to  make  affidavit  that  the  paper 
served  is  a  copy  of  the  declaration  filed.  Idem.  99 

SET-OFF. 

See  BILLS,  NOTES  AND  CHECKS. 

One  judgment  may  be  set  off  against  another  re- 
gardless of  attorney's  lien  for  costs,  though  judg- 
ment offered  as  a  set-off  is  solely  for  costs. 

People  v.  N.  Y.  C.  P.,  13  Wend.  649,  5O7 

In  action  for  negligent  doing  of  work  under  con- 
tract, where  plaintiff  was  to  pay  certain  sum  per 
month  and  provide  defendant  with  dwelling-house  ; 
held,  covenant  to  provide  dwelling-house  was  inde- 
pendent, and  damages  for  non-performance  proper 
subject  of  set-off. 

Betts  v.  Ferine,  14  Wend.  219,  594 

In  assumpsit  to  recover  rent  of  demised  premises, 
tenant  is  not  entitled  to  set  off  damages  sustained 
by  him  by  breach  of  agreement  to  repair,  entered 
into  on  part  of  landlord,  such  case  is  not  within  the 
Statute  of  Set-off. 

Sickels  v.  Fort,  15  Wend.  559,  964 

In  suit  in  names  of  husband  and  wife  for  rent  ac- 
cruing under  lease  of  wife's  premises,  made  by  hus- 
band and  wife,  lessee  may  set  off  demand  against 
husband  alone  as  such  action  could  be  brought  in 
name  of  husband  alone. 

Ferguson  v.  Lothrop,  15  Wend.  625,  98 T 

Verdict,  in  suit  where  demand  urged  as  a  set-off 
was  rejected,  is  a  bar  to  subsequent  suit  on  such  de- 
mand unless  it  appear  that  claim  rejected  could  not 
legally  have  been  allowed,  though  fully  proved. 

Beebe  v.  Bull,  12  Wend.  504,  21O 

A  bond  debt  may  be  set  off  against  any  demand 
recoverable '  under  the  common  counts,  or  for 
which  anindebilatus  assumpsit  lies,  though  plaintiff 
declares  specially. 

Downer  v.  Eggleston,  15  Wend.  51,  78£ 

Defendant  may  insist  upon  a  set-off,  although  he 
has  positively  agreed  to  account  or  pay  over  to  the 
plaintiff  moneys  which  plaintiff  has  authorized  him 
to  receive  as  his  atrent.  Idem.  782 

Party  holding  joint  and  several  note  against  two 
makers,  is  not  bound  to  set  off  same  in  action 
against  him  by  one  of  the  makers. 

Culver  v.  Barney.  14  Wend.  161,  573 

Costs  of  defense  of  summary  proceedings  against 
tenant  are  not  the  subject  of  a  set-off,  and  it  follows 
in  action  for  such  costs  defendant  cannot  set  off  de- 
mand against  plaintiff. 

Osborn  v.  Etheridge,  13  Wend.  339,  395 

Maker  of  note  transferred  when  overdue  cannot 
set  off  demand  against  payee  if,  at  time  of  transfer, 
payee  has  other  demands  against  maker,  sufficient 
to  exhaust  demands  sought  to  be  set  off. 

CoUins  v.  Atten,  12  Wend.  356,  156 

In  case  of  two  notes  transferred  after  due,  at  dif- 
ferent times;  held,  that  demand  must  be  set  off 
against  note  which  was  last  transferred,  if  sufficient 
to  satisfy  it.  Idem.  156 

Where  agent  of  defendant  became  receiptor  to 
sheriff,  and  agreed  to  furnish  materials  to  have 
goods,  manufactured,  and  on  sale  apply  proceeds  to 
execution  after  satisfying  his  advances.  Held,  in 
action  by  manufacturers  against  agent  for  work 
done,  agent  cannot  set  off  value  of  manufactured 
articles,  though  plaintiff  refuses  to  surrender  them. 
Butts  v.  Collins,  13  Wend.  139,  323 

SHERIFFS  AND  CONSTABLES. 

See  EXECUTION. 

Deputy  may  refuse  to  execute  process  directed  to 

sheriff  of  another  county,  but  if  he  does  execute 

it,  his  principal  is  liable  to  plaintiff  for  money  thus 

collected  in  action  for  money  had  and  received. 

Walden  v.  Damson,  15  Wend.  575,  97O 

Deputy-sheriff  is  liable  for  levy  on  specific  prop- 
erty under  direction  of  sheriff :  he  acts  in  official 
character  not  as  special  agent  of  sheriff. 

Twttle  v.  Cook,  15  Wend.  274,  862 

To  exonerate  him  from  responsibility,  the  direc- 
tions must  be  so  definite  and  specific  as  to  debar 
him  from  the  exercise  of  any  discretion  in  the  mat- 
ter. Idem. 

WEND.  12,  13,  14,  15,  16. 
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A  sheriff,  although  the  term  of  his  office  has  ex- 
pired, is  authorized  to  serve  process  until  served 
with  the  certificate  of  the  clerk  of  the  county  that 
his  successor  has  qualified  and  given  security,  etc. 
Curtis  v.  KimtiaU,  12  Wend.  275,  128 

Sheriff  does  not  lose  his  office  by  neglecting  to 
grive  his  official  bond  within  twenty  days  after  re- 
ceiving: notice  of  his  election,  providing  that  he  exe- 
cute and  file  it  within  15  days  after  commencement 
of  his  term  of  office. 

People  v.  Holley,  12  Wend.  481,  202 

Hall  v.  Luther,  13  Wend.  491,  449 

Action  against  sheriff  for  false  return  to  fieri  fa- 
cias does  not  accrue  until  execution  has  been  act- 
ually returned;  and  though  returned  long  after  day 
of  return,  may  be  alleged  to  have  been  made  on  the 
return  day  of  process. 

Michaels  v.Shaw,  12  Wend.  587,  24O 

In  action  against  sheriff  for  sale  of  tenant's  prop- 
erty after  notice  from  landlord  of  rent  due,  sheriff 
cannot  allege  in  defense  that  levy  was  made  after 
return  day. 

Westervelt  v.  Pinckney,  14  Wend.  123,  56O 

Sheriff  is  not  responsible  for  escape  of  prisoner 
arrested  by  his  predecessor,  to  whom  bond  was  giv- 
en for  jail  liberties,  if  such  prisoner  has  not  been 
assigned  by  the  old  sheriff  to  the  new  sheriff. 

Partridge  v.  Westervelt,  13  Wend.  500,          452 

Revised  Statutes  makes  it  the  duty  of  the  old 
sheriff  to  assign  prisoner  to  new  sheriff ;  but  until 
assignment,  prisoners  are  considered  in  custody  of 
old  sheriff.  Idem.  452 

SHIPS  AND  SHIPPING. 

In  proceeding  under  statute  against  vessel  for 
injuries  done  through  negligence  or  willful  miscon- 
duct, rule  of  damages  is  the  actual  damage  to  ves- 
sel injured  and  not  contingent  damages,  as  loss  of 
earnings,  etc. 

Finch  v.  Bartholomew.  13  Wend.  601,  489 

Where  declaration,  under  statute  giving  lien  for 
damages  to  vessel  for  injury  from  collision,  only 
claims  for  damages  to  vessel,  none  other  can  be  re- 
covered . 

Slack  v.  Brown,  13  Wend.  390,  414 

Where  vessel  proceeded  against  is  discharged  upon 
execution  of  bond  to  pay,  etc.,  in  action  on  bond, 
defendant  may  tender  amends  on  ground  that  In- 
jury was  casual  or  involuntary.  Idem.  414 

Plaintiff  is  entitled  to  verdict  for  amount  tend- 
ered, although  he  refused  to  accept  it  when  tend- 
ered. If  he  recovers  no  more  than  sum  tendered, 
he  is  not  entitled  to  costs  accrued  subsequent  to 
such  tender.  Idem.  414 

Whether  trespass  or  injury  for  which  amends  are 
tendered  was  casual  or  involuntary  must  be  certi- 
fied by  judge  presiding  at  the  trial.  Idem.  414 

Where  master  of  vessel  is  consignee  of  cargo,  he 

is  the  agent  of  two  distinct  principals,  and  owner  is 

not  liable  for  the  acts  of  such  master  as  consignee. 

Williams  v.  Nichols,  13  Wend.  58,  294 

Where  goods  are  transhipped  at  Intermediate  port 

and  delivered  to  others  than  consignees  at  port  of 

destination  and  sold  by  master  without  authority, 

purchaser  is  liable  for  the  value  to  the  true  owner. 

Everett  v.  Saltus,  15  Wend.  474,  934 

Such  purchaser  cannot  require  that  master's  lien 
be  discharged  before  suit  against  him.  Idem.  934 

SLANDER  AND  LIBEL. 

Memorial  remonstrating  against  granting  of  li- 
cense to  person  to  keep  a  tavern  and  charging  such 
person  with  stirring  up  justice's  suits,  with  view  of 
having  them  tried  at  his  tavern  Is  a  privileged  com- 
munication, and  circulation  of  memorial  to  obtain 
signatures  is  within  the  privilege. 

Vanderzee  v.  McGregor,  12  Wend.  545,          226 

Member  introducing  resolution  expelling  member 
of  County  Medical  Society  for  obtaining  his  admis- 
sion by  false  pretenses  is  liable  in  action  of  libel. 
Fawcett  v.  Charles,  13  Wend.  473,  443 

Special  damage  necessary  to  maintain  action  of 
slander  for  charge  of  being  a  prostitute. 

Bradt  v.  Towsley,  13  Wend.  253,  365 

An  averment  of  dejection  of  mind  and  enfeeble- 
ment  of  body  as  a  consequence  of  speaking  the 
words  is  sufficient  to  support  action.  Idem.  365 

Will  not  lie  for  denial  of  surety  of  his  signature  to 
note  or  that  he  gave  authority  to  another  to  sign  iit, 
though  innuendo  alleges  that  by  such  denial,  de- 
fendant meant  to  impute  crime  of  forgery  to  the 
maker. 

Andrews  v.  Woodmansee,  15  Wend.  232,       847 

In  slander  charging  a  party  with  perjury  in  testi- 
fying as  a  witness  in  a  certain  cause,  plaintiff  must 
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show  that  evidence  charged  to  be  false,  was  mate- 
rial to  the  issue  to  prove  or  disprove  which  the  wit- 
ness was  called. 

Roberts  v.  Champlin,  14  Wend.  120,  559 

In  slander  for  charge  of  false  swearing  where 
words  are  not  verse  actionable,  plaintiff  must  prove 
that  the  testimony,  in  reference  to  which  charge  is 
made  was  material  to  point  of  issue  in  cause  in 
which  it  was  given. 

Power  v.  Price,  12  Wend.  500.  2O8 

And  defendant  to  support  justification  is  bound 

to  give  as  conclusive  proof,  as  would  be  necessary 

to  convict  the  plaintiff  on  indictment  for  periurv. 

Clark  v.  Dibble,  16  Wend.  601,  1 2 12 

A  previous  publication,  if  otherwise  inadmissible, 
cannot  be  read  in  evidence,  though  printed  with  the 
publication  alleged  to  be  libelous.  Its  juxtaposi- 
tion alone  does  not  entitle  defendant  to  claim  its 
reading. 

Qould  v.  Weed,  12  Wend.  12.  36 

Previous  publications  are  admissible  in  evidence 
on  part  of  defendant,  to  explain  publication  alleged 
to  be  libelous,  but  are  inadmissible  to  show  provoca- 
tion unless  of  such  recent  date  as  to  afford  pre- 
sumption that  article  alleged  to  be  libelous  was 
published  under  impulse  of  passion  excited  by  such 
previous  publication.  Idem.  36 

Such  publications  are  inadmissible  to  prove 
plaintiff  a  common  libeler  or  that  publication  com- 
plained of  was  a  retort  of  severe  criticism. 

Idem.  36 

Though  defendant  in  slander  expressly  disavows 
a  justification  and  fully  admits  falsity  of  charges, 
proof  of  facts  which  induced  him  to  suppose 
charges  true  at  the  time,  are  inadmissible  if  they 
tend  to  prove  a  justification. 

Purple  v.  Horton,  13  Wend.  9,  277 

In  slander,  omission  of  averment  that  words  were 
spoken  of  and  concerning  the  plaintiff  is  fatal  to 
a  cfcunt,  even  after  verdict  although  there  be  an 
innuendo  that  defendant  meant  the  plaintiff  when 
he  said  he  is  a  thief. 

Sayre  v.  Jewett,  12  Wend.  135,  79 

All  actionable  words  laid  in  declaration  need  not 
be  proved. 

Purple  v.  Horton,  13  Wend.  9,  277 

Plaintiff  in  slander  suit  may  abandon  all  but  one 
count. 

Qould  v.  Weed.  12  Wend.  12,  3ft 

In  slander  for  charging  plaintiff  with  having 
burned  his  own  barn  with  intent  to  defraud  an  in- 
surance company.  It  is  not  necessary  to  aver  that 
barn  was  insured,  where  natural  import  and  mean- 
ing of  words  spoken  is  to  impute  the  crime  of  ar- 
son. 

Case  v.  Buckley,  15  Wend.  327,  881 

Where  publication  is  in  its  nature  libelous  but 
does  not  point  to  any  particular  individual,  such 
extrinsic  facts  and  circumstances  must  be  averred, 
that,  when  read  in  connection  with  the  libelous  pub- 
llcation.and  innuendoes  connecting  publication  with 
Introductory  matter,  the  conclusion  will  be  inevita- 
ble in  mind  of  reader  that  plaintiff  is  the  person  in- 
tended to  be  slandered. 

Miller  v.  Maxwell,  16  Wend.  9,  10O7 

STATUTE  OF  FRAUDS. 

See  VENDOR  AND  PURCHASER. 

Promise  to  answer  for  debt  of  another  must  be 
in  writing,  and  writing  must  on  its  face,  express  the 
consideration  of  the  promise. 

Packer  v.  Wilson,  15  Wend.  343,  887 

All  collateral  promises  for  the  debt,  default  or 
miscarriage  of  others  must  be  in  writing  expressing1 
the  consideration. 

Larson  v.  Wyman,  14  Wend.  246,  604 

Where  an  individual  urged  the  completion  of  a  job 
of  work  previously  undertaken,  promising  to  be  re- 
sponsible for  work  done ;  held,  a  collateral  under- 
taking. Idem.  604 

Agreement  on  new  and  sufficient  consideration  to 

pay  debt  of  another  is  not  within  the  statute  and 

promise  and  consideration  must  both  be  in  writing. 

Rogers  v.  Kneeland,  13  Wend.  114,  314 

Implied  promise  of  factor  to  continue  defense  of 
suit  is  a  sufficient  consideration  for  promise  to  in- 
demnify him  for  costs  and  advances.  Idem.  314 

In  a  promise  to  guarantee  the  payment  of  a  note 
overdue  when  promise  is  made,  expressing  no  con- 
sideration, forbearance  to  sue  will  not  be  implied  as 
consideration  moving  to  the  promise. 

Smith  v.  Ives,  15  Wend.  182,  829 

Forbearance  to  sue  is  not  a  new  consideration 
taking  case  out  of  the  statute.  Idem.  829 

Interest  of  party  in  church  pew,  although  limited 
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and  qualified,  is  an  interest  in  real  estate,  and  a  con- 
tract for  a  pew  for  a  period.extending  eyo^do  e 
year  is  void,  unless  reduced  to  writing- 

First  Bap.  Ch.  v.  Bigelow,  16  Wend.  28,  1O13 
Parol  agreement,  that  a  party  may  erect  a  dam  on 
lands  of  another  for  a  permanent  purpose,  is  void,  it 
being  a  transfer  of  interest  in  lands  which  to  be 
valid  must  be  in  writing  and  signed, 
k  Mumford  v.  Whitney,  15  Wend.  380,  90O 

Only  the  party  to  be  charged  need  sign  the  con- 
tract to  satisfy  the  statute. 

M'Crea  v.  Purmort,  16  Wend.  460,  1163 

The  consideration,  the  putting  of  precious  metals 

in  hands  of  B.  by  A.  to  be  worked  up,  appearing  on 

face  of  instrument,  is  sufficient  to  support  written 

agreement  to  indemnify  A. 

Marquand  v.  Hipper,  12  Wend.  520,  316 

A  contract  by  parol  not  reduced  to  writing  to 
work  for  another  for  a  term  of  two  years  for  $100 
or  $50  a  year  is  within  Statute  of  Frauds  and  void, 
and  action  does  not  lie  for  non-performance  where 
party  quits  before  term  expires. 

Drummond  v.  Burrell,  13  Wend.  307,  384 

Contract  not  in  writing,  obtained  by  false  repre- 
sentations as  to  ownership  of  lands,  under  which  one 
was  to  bestow  labor  on  land  in  expectation  of  en- 
joying property  as  joint  owner,  may  be  abandoned 
on  discovery  of  the  fraud,  and  recovery  had  in  in- 
d-ebitatus  assumpsit  for  the  work  done. 

Richard  v.  Stanton,  16  Wend.  25,  1O13 

STATUTE  OF  LIMITATIONS. 

See  LIMITATION  OF  ACTIONS. 

STAY  OF  PROCEEDINGS. 

Where  new  trial  is  denied  by  circuit  judge,  the 
mere  filing  of  bond  to  pay  costs  of  appeal  from 
bis  decision  does  not  per  se  operate  as  a  stay  of  pro- 
ceedings, f 
Outwater  v.  Marshall,  12  Wend.  241,             117 

Where  order  to  stay  is  granted  by  circuit  judge 
and  new  trial  is  refused  on  appeal  to  Supreme 
Court,  if  circuit  judge  does  not  continue  order  to 
stay,  party  may  perfect  his  judgment.  Idem.  117 

Certiorari  operates  as  stay  of  proceedings  from 
time  of  its  service  unless  judgment  or  order  com- 
plained of  has  begun  to  be  executed. 

Patchin  v.  Brooklyn,  13  Wend.  664,  512 

STOPPAGE  IN  TRANSITU. 

Vendors  right  of  stoppage  in  transitu  may  be  ex- 
ercised at  any  time  before  goods  come  to  actual 
possession  of  vendee.  Possession  of  carrier  is  not 
possession  of  vendee. 

Buckley  v.  Furniss,  15  Wend.  137,  813 

Right  is  not  devested  by  seizure  under  attachment 
before  transitus  is  at  an  end.  Idem.  812 

SUNDAY. 

Transfer  of  personal  property  made  on  Sunday 
at  private  sale  is  valid  and  title  passes.  Statute  re- 
lative to  observance  of  Sunday  prohibiting  sales, 
only  applies  to  public  sales. 

Boynton  v.  Page,  13  Wend.  425,  426 

Proceedings  in  statute  foreclosure  of  a  mortgage 
are  not  void  because  day  specified  in  advertisement 
happens  on  Sunday. 

Sayles  v.  Smith,  12  Wend.  57,  52 

Business  transactions  on  Sunday  are  valid  unless 
prohibited  by  common  or  statute  law.  Idem.  52 

Action  of  deceit  in  sale  of  horse,  which  sale  took 
place  in  Connecticut  on  Sunday,  cannot  be  sus- 
tained either  as  founded  on  deceit  or  contract  of 
sale,  as  all  secular  business  on  that  day  is  prohibited 
in  Connecticut. 

Northrup  v.  Foot,  14  Wend.  284,  605 

SURROGATE'S  COURT. 

In  suit  on  administrator's  bond  for  benefit  of  cred- 
itors, it  is  necessary  to  show  decree  of  surrogate 
directing  payment  of  debt  after  administrator's 
omission  to  comply  with  decree,  besides  showing 
order  directing  prosecution  of  bond. 

People  v.  Barnes,  12  Wend.  492,  206 

Attachment  against  adminstrator  for  not  account- 
ing, may  be  issued  by  a  surrogate  to  a  county  dif- 
ferent from  that  of  which  he  is  surrogate,  and  it 
may  there  be  executed. 

People  v.  Pelham,  14  Wend.  48,  533 

Petition  by  administrators  for  sale  of  real  estate, 
accompanied  with  account  of  personal  estate  and 
debts  of  intestate,  gives  jurisdiction  to  surrogate  in 
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proceedings  to  sell  real  estate  under  surrogate's  or- 
der for  payment  of  debts. 

Jackson  v.  Crawford,  12  Wend.  533,  32O 

An  error  or  irregularity  in  such  proceedings  can- 
not be  shown  in  collateral  action.  Idem.  320 

Sale  of  real  estate  under  surrogate's  order  is  void, 
unless  order  of  confirmation  is  obtained  previous 
to  conveyance  to  purchaser. 

Rea  v.  M'Eachron,  13  Wend.  465,  44O 

Remedy  of  purchaser  is  by  application  to  chan- 
cery for  confirmation.  Idem.  44O 


TAKING     PRIVATE     PROPERTY, 
Etc. 

See  EMINENT  DOMAIN. 

TAXES  AND   TAXATION. 

Warrant  for  collection  of  tax  issued  by  trustees 
of  school  district  pursuant  to  repealed  Act  affords  no 
protection  either  to  collector  or  trustees. 

Clarke  v.  Hallock,  16  Wend.  607,  1214 

Deed  of  land  sold  for  taxes  by  comptroller  is  in- 
operative, unless  purchaser  gives  notice  to  redeem, 
to  person  in  actual  possession  or  occupancy, 
though  such  occupant  has  no  title  nor  such  posses- 
sion as  will  ripen  into  title  in  twenty  years,  and 
though  land  sold  is  portion  of  entire  lot  and  is  un- 
occupied and  unimproved. 

Comstock  v.  Beardsley,  15  Wend.  348,  889 

Bush  v.  Davison,  16  Wend.  550,  1194 

Levy  by  school  district  collector,  like  a  town  col- 
lector of  taxes,  may  be  on  any  goods  and  chattels 
lawfully  in  possession  of  person  liable  to  pay  the 
tax,  though  such  person  be  not  the  owner  of  the 
goods,  etc. 

KeeUr  v.  Chicester,  13  Wend.  629,  499 

Authority  to  make  such  levy  extends  to  collection 
of  all  taxes  which  may  be  imposed  by  trustees  of 
school  district.  Idem.  499 

Bank  located  in  a  village  may  be  assessed  for  vil- 
lage tax  voted  previous  to  bank  going  into  opera- 
tion, if  before  assessment  be  made  the  bank  is  de- 
riving an  income  from  its  capital  stock. 

Oswego  Bk.  v.  Oswego  Village,  12  Wend. 
544,  224 

TENANTS  IN  COMMON. 

A  widow  is  not  a  tenant  in  common  with  tenant 
of  land  in  which  dower  is  claimed. 

Oothoutv.  Ledings,  15  Wend.  410,  911 

Where 'tenants  in  common  construct  basin  con- 
necting with  canal  and  divide  up  their  land,  each 
covenanting  that  the  others  should  have  free  use  of 
basin'  Held,  that  one  proprietor  might  have  use  of 
waters  by  projecting  canal-boat  which  was  loading 
or  unloading  at  his  dock  in  front  of  his  neighbor's 
lot  when  the  latter  was  not  in  use;  also  held  that  the 
building  of  a  permanent  obstruction  by  the  latter 
was  a  breach  of  the  covenant. 

Beach  v.  Child,  13  Wend.  343,  397 

Deed  to  husband  and  wife  and  six  children  creates 
tenancy  in  common,  and  husband  and  wife  together 
are  entitled  to  but  one  share,  i.  e.,  one  seventh,  and 
of  that  each  is  seised  of  the  entirety  per  tout,  et 
non  per  my,  and  neither  can  alone  aliene  the  estate, 
but  husband  may  convey  or  mortgage  it  during  his 
life. 

Barber  v.  Harris,  15  Wend.  615,  984 

TENANTS  FOR  LIFE. 

Tenant  for  life  of  real  or  personal  estate  is  bound 
to  account  for  principal  only. 

Miller  v.  Delamater,  12  Wend.  433,  185 

TENDER. 

Where  note  is  payable  in  specific  articles,  a  tender 
at  day  and  place  of  performance  is  a  satisfaction, 
and  in  action  of  non-performance  averment  of  tout 
temp  prist  or  that  tender  was  made  in  satisfaction 
of  debt  is  not  necessary. 

Lamb  v.  Lathrop,  13  Wend.  95,  3O7 

After  tender  of  specific  articles  in  payment  of  note 
payable  in  such  articles  and  refusal  to  accept,  rela- 
tion of  parties  is  changed  to  that  of  bailor  and  bailee. 
Idem.  307 

In  agreement  by  two  individuals  for  appraisement 
of  specific  articles  in  which  note  is  payable,  both 
must  join ;  and  if  appraisal  exceeds  sum  agreed 
upon,  promisee  is  not  bound  to  accept  and  pay  dif- 
ference. Idem.  307 
WEND.  12,  13,  14,  15,  16. 
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Promisor  may  elect  to  tender  specific  articles  or 
pay  the  money  in  satisfaction  of  the  debt. 

Idem.  3° 7 

To  prove  a  plea  of  tender  it  must  appear  that 

there  was  a  production  and  manual  offer  of  money, 

unless  it  was  dispensed  with  by  some  positive  act 

or  declaration  of  the  creditor. 

Bakeman  v.  Pooler,  15  Wend.  637,  99!$ 

TRESPASS. 

Constables  are  joint  tresspassers  when  one  seizes 
property  under  attachment  issued  by  a  justice  and 
another  levies  upon  same  by  virtue  of  execution  in 
attachment. 

Sprague  v.  Kneeland,  12  Wend.  161,  89 

Bees  unreclaimed  belong  to  owner  of  soil  upon 
which  they  take  their  abode,  but  when  reclaimed, 
owner  of  bees  may  bring  trespass  against  person 
who  cuts  down  tree  into  which  bees  have  entered  on 
soil  of  another,  destroys  bees  and  takes  the  honey; 
but  owner  cannot  enter  upon  such  land  and  retake 
them  without  subjecting  himself  to  trespass. 

Guff  v.  Kitts,  15  Wend.  550,  961 

Persons  assisting  officer  to  turn  tenant  out  of  pos- 
session under  void  warrant  in  summary  proceed- 
ings, when  acting  under  direction  of  landlord,  are 
not  personally  liable. 

Gault  v.  Jenkins,  12  Wend.  488,  2O4 

Oysters  planted  by  individual  in  bay  or  arm  of  sea, 
clearly  designated  and  marked  out,  belong  to  such 
individual,  and  for  an  interference  by  another,  tres- 
pass lies. 

Fleet  y.  Hegeman,  14  Wend.  42,  531 

Lands  adjoining  public  highway  remaining  unin- 
closed,  are  considered  as  dedicated  to  the  public 
use,  and  no  action  will  lie  by  the  owner  against  any 
person  traveling  over  it. 

Cleveland  v.  Cleveland,  12  Wend.  172,  92 

In  trespass,  the  failure  of  defendant  to  prove  plea 
in  bar,  is  admission  of  a  trespass,  and  entitles  plaint- 
iff to  nominal  damages,  but  nothing  beyond,  until 
he  shows  by  proof  a  claim  of  greater  damages. 

Rich  v.  Rich,  16  Wend.  663,  1234 

Where  a  plea  of  title  is  interposed,  and  the  locus 
in  quo  is  not  specially  described  in  a  written  decla- 
ration, but  premises  are  stated  verbally,  the  justice 
should  reduce  to  writing  the  special  description 
given  by  the  plaintiff. 

Tuthitt  v.  Clark,  12  Wend.  207,  1O5 

Defendant  who  pleads  liberum  tenementum  to  dec- 
laration in  trespass  quare  clausum  fregit,  setting 
out  close  by  abuttals,  sustains  his  defense  if  he 
shows  title  to  that  portion  of  the  close  where  tres- 
pass is  alleged  by  plaintiff  to  have  been  committed. 
Rich  v.  Rich.  16  Wend.  663,  1234 

Proof  that  premises  were  used  as  a  wood  lot.  for 
purposes  of  fuel  and  fencing,  is  sufficient  evidence 
of  actual  possession  to  sustain  action  for  trespass. 
Machin  v.  Geortner,  14  Wend.  239,  601 

In  trespass  on  land,  defendant  may,  in  mitigation 
of  damages,  prove  that  trespass  was  not  willful  and 
malicious.  He  may  show  that  he  entered  to  survey 
off  a  certain  portion  of  the  premises  sold  for  quit 
rents.  Idem.  601 

Owner  of  property  may  peaceably  take  it  without 
becoming  a  trespasser,  though  it  is  in  possession  of 
another  by  virtue  of  writ  of  replevin. 

Spencer  v.  M'Gowen,  13  Wend.  256,  366 

Replevin  does  not  lie  for  devices,  whiffletrees, 
etc.,  attached  to  defendant's  wagon  by  plaintiff  and 
carried  away  with  the  wagon  by  defendant;  remedy, 
if  any.  is  by  action  of  trover. 

Parker  v.  Walrod,  13  Wend.  296,  380 

S.  C.  aff'd,  in  error,  16  Wend.  514,  11 81 

Party  who  sells  property  of  another  and  appoints 
time  for  its  removal,  promising  to  assist  if  neces- 
sary, is  liable  in  trespass  to  the  owner  though  he  does 
not  actually  assist  in  its  removal. 

Wall  v.  Osborn,  12  Wend.  39,  45 

For  appropriation  of  the  soil  of  a  road,  trespass 
lies  by  the  owner  of  the  land  through  which  the 
road  passes. 

Gidney  v.  Earl,  12  Wend.  98,  66 

TRIAL. 

See  WITNESSES. 

Where  second  of  set  of  three  bills  of  exchange  is 
protested,  and  plaintiff  declares  on  first  of  the  set, 
defendant  may  require  the  production  of  the  sec- 
ond, to  guard  against  a  subsequent  claim  by  accept- 
or supi'a  protest. 

WelU  v.  Wliitehead,  15  Wend.  527,  953 

Notice  to  produce  paper,  given  after  commence- 
ment of  circuit  and  four  days  previous  to  the  trial, 
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where  residence  of  plaintiff  is  within  twelve  miles 
of  place  of  trial,  is  sufficient. 

Hammond  v.  Hopping,  13  Wend.  505,  454 

Non-attendance  of  witnesses  duly  subpoenaed 
may  be  proved  by  parol. 

Cogswell  v.  MeesJi,  12  Wend.  147,  84 

Witness,  in  courts  discretion,  allowed  to  be  re-ex- 
amined after  cross-examination,  both  as  to  new 
matter  and  to  explain  expressions  or  motives  of 
witnesses,  etc. 

.  Clark  v.  Vorce,  15  Wend.  193,  833 

On  cross-examination  of  witness  brought  to  prove 
defendant's  declarations,  defendant  may  show  all 
that  was  said  by  him  in  same  conversation,  but  not 
declarations  on  a  subject  in  respect  to  which  plaint- 
iff has  not  examined  witness. 

Mumford  v.  Whitney,  15  Wend.  380,  9OO 

Testimony  of  deceased  witness  for  defendant  on 

former  trial,  inadmissible  in  plaintiff's  favor,  when 

shown  by  defendant,  to  ha\;e  been  interested  in 

event  of  cause  of  plaintiff's  side. 

Crary  v.  Sprague,  12  Wend.  41,  46 

Where  a  witness  called  to  prove  a  fact,  disproves 
it,  party  may  show  by  other  witnesses  that  facts  are 
as  he  alleged  them  to  exist. 

Jackson  v.  Leek,  12  Wend.  105,  69 

It  is  discretionary  with  circuit  judge  whether  he 
will  permit  new  witnesses  to  be  examined  after 
counsel  have  summed  up. 

Matthews  v.  Whitney,  12  Wend.  396,  1  71 

In  examination  of  witness,  when  counsel  will  be 

required  to  state  substance  of  what  he  expects  to 

prove  by  the  witness— matter  of  discretion— general 
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'  People  v.  White,  14  Wend.  Ill,  555 

That  juror  is  a  free  mason,  when  one  of  parties  to 
suit  belongs  to  same  society  is  not  cause  of  chal- 
lenge. 

Purple  v.  Norton,  13  Wend.  9,  277 

Oath  said  to  be  taken  by  Royal  Arch  Mason  does 
not  disqualify  him.  Idem.  277 

Juror  who,  upon  statement  of  facts  submitted  by 
plaintiff,  has  expressed  opinion  as  to  liability  of  de- 
fendant will  be  excluded  if  challenged. 

Regers  v.  Rogers,  14  Wend.  131,  563 

TROVER. 

Where  portion  of  load  of  lumber  agreed  to  be  sold 
is  landed,  and  landing  of  residue  is  suspended  until 
inspector  can  be  procured,  and  after  waiting  a  day 
vendor  reloads  lumber  and  departs  with  it ;  held, 
trover  will  not  lie  by  vendee. 

Fitch  v.  Beach,  15  Wend.  221,  843 

Where  sheriff  attaches  property  of  third  person  in 
possession  of  debtor  and  does  not  take  actual  pos- 
session, but  leaves  it  as  he  found  it,  and  plaintiff  re- 
linquishes possession  after  knowledge  of  claim  by 
third  person;  held,  trover  will  not  lie. 

Bailey  v.  Adams,  14  Wend.  201,  588 

In  trover  by  purchaser  at  sheriff's  sale  against  one 
who  has  caused  subsequent  sale  of  same  property, 
plaintiff  must  prove  judgment  as  well  as  execution 
under  which  his  purchase  was  made. 

Fates  v.  St.  John,  12  Wend.  74,  58 

Where  one  agreed  to  take  and  work  up  logs  on 
shares  and  give  owner  security  for  his  share,  but 
disposed  of  property  before  doing- so.  Held,  trover 
would  lie  by  owner  for  his  share. 

Ryghtmyer  v.  Raymond,  12  Wend.  51,  49 

A  general  bailee  without  hire  may  maintain  tro- 
ver for  property  taken  from  his  possession  against 
all  persons  but  the  rightful  owner. 

Faulkner  v.  Brown,  13  Wend.  63,  296 

TRUSTS  AND  TRUSTEES. 

Power  of  alienation  cannot  be  postponed  under 
power  in  trust  for  a  longer  period  than  is  permitted 
under  an  express  trust. 

Haioley  r.  James,  16  Wend.  61,  1O26 

Creation  of  trust  term  by  will  to  continue  until 
youngest  of  testator's  children  and  grandchildren 
attaining  age  of  21  years,  shall  have  attained  that 
age ;  where  the  number  exceeds  two,  is  void. 

Idem.  1026 

Where,  by  terms  of  will,  the  power  of  alienation 
may  be  suspended  for  a  longer  period  than  that  pre- 
scribed by  law,  the  trust  is  void.  Idem.  1 026 

A  trust  for  the  accumulation  of  rents  and  profits 
of  real  estate  for  benefit  of  adults  as  well  as  minors 
is  void.  Idem.  1026 

Future  and  contingent  trusts  are  void. 

Idem.  1O26 

Trust  to  pay  debts,  except  to  sell  lands  is  unau- 
thorized and  void.  Idem.  1O26 
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Power  in  trust  does  not  suspend  alienation.  Ces- 
tuis  qua  trust  can  unite  with  trustees  and  sell  the 
whole  estate  subject  to  life  contingency. 

Idem.  1026 

Trust  to  receive  rents  and  profits  of  land  and  ap- 
ply them  to  the  use  of  another,  is  valid. 

Idem.  1026 

Resulting  trust  cannot  be  claimed  by  one  who 
paid  part  of  consideration  unless  it  be  a  definite 
part,  as  one  third,  one  fourth  or  the  like. 

Sayre  v.  Townsend,  15  Wend.  647,  995 

Provisions  of  Revised  Statutes  transmuting,  in 
certain  cases,  equitable  into  legal  estates,  applies 
only  to  cases  of  express  trusts,  and  not  to  implied 
or  constructive  trusts,  and  ejectment  will  not  lie  by 
heirs  of  grantor  of  trust  estate  to  recover  property 
sold  by  a  surviving  trustee  previous  to  the  Revised 
Statutes. 

Johnson  v .  Fleet,  14  Wend.  176,  579 

By  conveyance  by  surviving  executors,  to  attor- 
ney of  the  executor  of  one  of  daughters  of  testator, 
the  legal  estate  passed  to  grantee  subject  to  trusts 
declared  in  will  of  testator. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

Trusts  need  not  be  expressed  in  deed  from  trustee, 
though  conveyance  to  him  expressly  directs  that  in 
conveyance  by  him  he  shall  express  the  trust  on 
which  property  is  granted  to  him.  Idem.  245 

TURNPIKE  COMPANIES. 

Turnpike  road  company  is  liable  to  indictment  at 
common  law  for  suffering  road  to  be  out  of  repair, 
notwithstanding  specific  penalty  is  provided  by 
charter. 

Sus.  &  B.  T.  R.  Co.  v.  People,  15  Wend. 

267,  86O 

Limit  of  fine  under  general  Act  does  not  limit  the 
fine  imposed  on  conviction  on  indictment  at  com- 
mon law.  Idem.  86O 
Action  will  not  lie  by  turnpike  road  company  to 
recover  penalties  for  injury  to  a  portion  of  a  road 
abandoned  by  such  company. 

Hooker  v.  Utica,  etc.,  T'pike  Co,,  12 
Wend.  371,  162 


USAGE  AND  CUSTOM. 

Evidence  of  usage  in  a  particular  trade  is  admis- 
sible for  purpose  of  showing  mode  of  effecting  sales. 
Boorman  v.  Jenkins,  12  Wend.  566,  223 

Evidence  of  usage  to  control  the  effect  or  opera- 
tion of  a  deed  is  not  admissible  when  the  words  of 
the  deed  are  not  ambiguous  or  equivocal. 

Parsons  v.  Miller,  15  Wend.  561,  965 

Usage  or  custom  of  place  that  banks  receiving 
bills  of  exchange,  etc.,  for  collection  are  responsible 
for  neglect  of  the  banks  or  the  agents  of  banks  to 
which  bills,  etc.,  are  forwarded  for  collection  may 
be  shown  in  action  for  such  neglect. 

AlUn  v.  Mereh's  Bk.,15  Wend.  482,  937 

The  inquiry  is  as  to  the  usage  and  practice:  not  to 
learn  the  opinion  of  merchants,  etc.,  in  respect  to 
the  law.  Idem.  937 

USURY. 

Where  goods  fraudulently  obtained  are  deposited 
with  auctioneer  at  usurious  charge,  he  is  not  to  be 
considered  a  bona  fide  purchaser  in  trover  against 
him  by  party  from  whom  goods  are  obtained. 

Ramsdell  v.  Morgan,  16  Wend.  574,  1203 

Pre-existing  valid  debt,  is  not  destroyed  by  usuri- 
ous security  given  in  part  for  it. 

Hammond  v.  Hopping,  13  Wend.  505,  454 

No  implied  obligation  arises  on  void  express  prom- 
ise, as  a  usurious  security.  Idem.  454 

Usurious  agreement  upon  the  loan  of  money 
whether  excess  is  paid  or  promised  to  be  paid,  is 
void.  Idem.  454 

After  mutual  abandonment  of  usurious  contract, 
promise  to  pay  amount  actually  received  is  valid. 
Idem.  454 


VARIANCE. 

See  AMENDMENT. 

C.  P.  should  disregard  variance  between  plead- 
ings in  court  below  and  evidence  offered,  when  it  is 
manifest  that  no  one  will  be  prejudiced. 

Mappa  v.  Pease,  15  Wend.  669,  1OO3 

Plaintiff  nonsuited  for  misnomer  in  Christian 
name  of  one  of  defendants,  in  assumpsit  returned 
not  found :  but  had  both  defendants  been  arrested, 
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variance  could  have  been  taken  advantage  of  only 
by  plea  in  abatement. 

Waterbury  v.  Mather,  16  Wend.  611,          1216 

This  rule  does  not  apply  if  there  is  averment  in 

declaration  or  it  is  alleged  in  replication  to  pita  of 

misnomer  that   defendant  was  sued  by  fictitious 

name  on  the  ground  that  his  real  name  was  not 

known  to  plaintiff.    Idem.  1216 

Certificate  forms  no  part  of  deed  and  oyer  served 

need  not  contain  copy  of  it  to  authorize  production 

of  deed  in  evidence. 

Miner  v.  Clark,  15  Wend.  425,  91 7 

Variance  between  declaration  and  proof  as  to 
terms  of  sale,  is  not  a  ground  of  nonsuit,  if  declara- 
tion be  amendable. 

Boorman  v.  Jenkins,  12  Wend.  566,  23* 

A  variance  between  the  writ  and  declaration  is  not 
pleadable  in  abatement. 

Cronly  v.  Brown,  12  Wend.  271,  127 

In  a  suit  against  a  corporation,  the  defendants  are 
not  entitled  to  set  aside  the  proceedings  for  a  vari- 
ance between  the  writ  and  declaration,  or  because 
the  venue  is  changed  in  the  declaration  from  what 
it  was  in  the  writ. 

Clark  v.  Benton  Mfg.  Co.,  12  Wend. 
218,  1O» 

VENDOR  AND  PURCHASER. 

See  STOPPAGE  IN  TBANSITU. 

Where  vendee  pays  note  given  on  transfer  of 
property  after  notice  of  breach  of  warranty  but  be- 
fore extent  of  damage  sustained  is  ascertained,  he 
may  recover  in  action  for  breach  of  warranty. 

Boorman  v.  Jenkins,  12  Wend.  566,  23)5 

Where,  on  sale  of  packed  cotton,  purchaser  exam- 
ines the  article  by  personally  taking  samples  from 
a  large  number  of  bales  before  purchasing,  it  is  a 
sale  by  sample  and  in  judgment  of  law  amounts  to 
warranty  on  vendors  part  that  bulk  corresponds  in 
quality  to  samples. 

Beebe  v.  Robert,  13  Wend.  413,  177 

Recovery  is  not  limited  to  amount  mentioned  in 
statement  submitted  by  vendee  to  vendor  before 
suit,  if  exhibited  with  view  to  a  compromise. 

Idem.  177 

Where  vendor  sells  diseased  sheep,  with  knowl- 
edge, damages  recoverable  by  vendee  extends  to 
sheep  with  which  purchased  sheep  are  mixed  and  to 
which  distemper  is  communicated. 

Jeffrey  v.  Bigelow,  13  Wend.  518,  459 

Where  goods  are  transshipped  at  intermediate 
port  and  delivered  to  others  than  consignees  at  port 
of  destination  and  sold  by  master  without  authori- 
ty, purchaser  is  liable  for  their  value  to  the  true 
owner. 

Everett  v.  Saltus,  15  Wend.  474,  934 

Such  purchaser  cannot  require  that  master's  lien 
be  discharged  before  suit  against  him.  Idem.  934 

Transfer  of  personal  property  made  on  Sunday  at 
private  sale  is  valid  and  title  passes.  Statutes  relat- 
ive to  observance  of  Sunday,  prohibiting  sales,  only 
applies  to  public  sales. 

Boynton  v.  Page,  13  Wend.  425,  426 

Auctioneer  is  agent  of  both  parties  and  the  entry 
by  him  of  purchaser's  name  and  sum  bid  is  sufficient 
signing  within  the  statute  to  charge  purchaser. 

First  Bap.  Ch.  v.  Bigelow,  16  Wend.  28.      1O13 

Memorandum  must  contain  everything  essential 
to  show  the  contract  between  the  parties  so  that 
there  is  no  necessity  for  parol  proof.  Idem.  1O13- 

On  sale  of  church  pew,  the  marking  of  purchas- 
er's name  on  chart  of  ground  floor  of  church  is  not 
sufficient  memorandum,  although  written  or  printed 
terms  of  sale  were  read  to  purchaser.  Idem.  1013 

Where  by  terms  of  sale  at  auction  purchaser  is  to 
give  approved  notes,  they  must  be  such  as  vendor 
cannot  reasonably  reject. 

Hicks  v.  Whitmore,  12  Wend.  548,  22» 

Where  chattel  is  returned  to  vendor  under  option 
at  sale,  action  lies  against  purchaser,  who  is  guilty 
of  misrepresentation  or  fraudulent  concealment  of 
injury  done  to  it  while  in  his  possession. 

Taylor  v.  Tillotson,  16  Wend.  494,  1 1 74 

It  is  not  necessary  that  injury  was  intentional  or 
occasioned  by  gross  negligence.  Idem. 

It  seems  such  property  is  at  risk  of  purchaser 
while  in  his  possession  as  well  in  respect  to  partial 
injury  as  to  total  loss.  Idem.  1174 

Entries  in  sales  book  must  be  made  at  time  and 
place  of  sale  or  contract  cannot  be  enforced. 

Hicks  v.  Whitmore,  12  Wend.  548,  226 

Name  of  agent,  factor,  consignee  or  other  person 
having  legal  authority  to  sell,  is  compliance  with 
statute  requiring"  name  of  person  on  whose  account 
sale  is  made,"  to  be  entered.  Idem.  226 
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Where  goods  are  obtained  by  false  pretenses, 
owner  may  reclaim  them  after  transfer  to  bona  fide 
purchaser,  though  after  a  delay  of  three  weeks. 

Andrew  v.  Dieterich,  14  Wend.  31,  527 

By  the  Revised  Statutes  the  obtaining  of  goods  by- 
false  pretenses  is  a  felony.  Idem.  527 

Where  vendor  delivers  possession  of  his  goods  to 
fraudulent  vendee,  with  intent  not  only  that  posses- 
sion but  property  shall  pass,  a  bona  fide  purchaser 
from  fraudulent  vendee.holds  in  preference  to  orig- 
inal owner.  Idem.  527 

If  anything  remains  to  be  done  to  ascertain  price, 
delivery  will  not  devest  vendor's  title.  Idem.  527 

Failure  to  claim  damages  for  breach  of  warranty 
in  sale,  when  sued  for  price,  does  not  bar  actions  for 
damages. 

Cook  v.  Moseley,  13  Wend.  277,  3  73 

On  refusal  of  customer  to  accept  article  built  by 
mechanic  on  contract,  it  may  after  tender  be  deliv- 
ered to  third  person  for  customer  and  notice  given 
to  him  and  mechanic  may  bring  action  for  contract 
price. 

Bement  v.  Smith,  15  Wend.  493,  941 

Where  purchase  is  made  and  goods  packed  in  box 
marked  with  vendee's  name  and  placed  on  steam- 
boat designated,  to  be  forwarded  to  his  residence, 
the  sale  is  complete  and  title  passes. 

People  v.  Haynes.  14  Wend.  546,  71O 

When  vendor  agreed  to  sell  specific  amount  of 
hay  at  a  specified  price,  part  payable  in  advance  and 
residue  when  whole  quantity  was  delivered.  Held, 
vendor  not  entitled  to  recover  for  portion  delivered 
unless  delivery  of  residue  was  prevented  by  vendee. 
Champlin  v.  Rowley,  13  Wend.  258,  366 

Vendor  with  notice  of  suit  against  vendee,  is  as 
much  bound  to  indemnify  him  as  if  he  was  under 
express  covenant. 

Brewster  v.  Countryman,  12  Wend.  446,        189 

Vendee  need  not  appeal  from  adverse  judgment. 
Idem.  189 

Where  articles  contracted  to  be  sold  were  to  be 
delivered  at  purchaser's  house  within  a  few  days. 
Held  proof  of  demand  by  purchaser  before  suit 
brought  was  necessary. 

Cook  v.  Ferral's  Adm'rs,  13  Wend.  285,         376 

Affirmation  that  horse  is  not  lame,  accompanied 
by  declaration  of  owner  that  he  would  not  be  afraid 
to  warrant  him,  is  enough  to  establish  warranty. 

Cook  v.  Moseley,  13  Wend.  277,  373 

A  purchaser  under  contract  agreeing  to  pay  a 
specific  sum  of  money  as  price  of  land  conveyed  to 
him,  cannot  be  relieved  therefrom  by  tender  of  a 
less  sum,  agreed  upon  in  contract  as  stipulated  dam- 
ages, in  case  of  non-performance  on  his  part. 

Ayres  v.  Pease,  12  Wend.  393,  1 7O 

Where  sale  is  made  for  shipment  to  foreign  port 
for  market,  vendor  retaining  an  interest,  he  is  lia- 
ble at  law  for  his  share  of  loss  on  sale  although  no 
balance  is  struck  between  the  parties  nor  promise 
to  pay  made. 

Peltier  v.  Sewatt,  12  Wend.  386,  167 

Recovery  may  be  had  under  common  counts. 
Idem.  167 

Every  sale  of  packed  cotton  is  a  sale  by  sample, 
and  a  sale  by  sample  is  per  se  a  warranty  that  the 
bulk  shall  correspond  with  the  sample. 

Bowman  v.  Jenkins,  12  Wend.  566,  232 

In  action  for  damages  for  breach  of  warranty  in 
sale,  return  of  property  or  offer  to  return  is  unnec- 
essary. A  return  or  offer  is  necessary  only  where 
plaintiff  disaffirms  contract  and  seeks  to  recover 
back  consideration  paid. 

Boorman  v.  Jenkins,  12  Wend.  566,  23» 

On  a  sale  of  adulterated  oil,  vendee  may  recover 
the  difference  in  value.  If  experienced  persons  aft- 
er testing  oil  by  oleometer  declare  it  to  be  adulter- 
ated, jury  must  find  for  plaintiff. 

Van  Valkenburghv.  Evertson,  13  Wend.  76,  3OO 

VENUE. 

In  action  against  witness  for  penalty  given  by 

statute  for  non-attendance,  the  venue  is  local,  and 

must  be  laid  in  county  in  which  subpoena  is  served. 

WUkie  v.  Chadwick,  13  Wend.  49,  291 

In  local  actions,  if  venue  be  not  laid  in  proper 

county,  defendant  may  avail  himself  of  the  error  by 

demurrer  if  it  appear  upon  the  record,  or  by  motion 

for  nonsuit  at  the  trial  if  it  does  not  so  appear. 

Ryghtmyer  v.  Raymond,  12  Wend.  51,  49 

Action  against  constable  for  failure  to  return  ex- 
ecution is  transitory. 

Hopkins  v.  Haywood,  13  Wend.  265,  369 

Statute  in  regard  to  venue  of  action  against  pub- 
lic officers  does  not  apply  to  case  where  the  ordinary 
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action  for  money  had  and  received  can  be  sustained. 
Elliott  v.  Cronk'8  Admr's,  13  Wend.  35,        286 
Where  an  action  is  local  against  a  public  officer  it 
would  be  so  against  his  representatives, 

Idem.  286 

In  an  action  against  two  defendants,  one  of  them 
may  move  to  change  the  venue,  where  the  othe.r  has 
suffered  a  default. 

Chacev.  Benham,  12  Wend.  200,  1O3 

The  venue  will  be  changed  on  the  ground  of  ex- 
citement, after  two  ineffectual  attempts  to  obtain 
verdicts  in  the  county  where  it  is  laid. 

Messenger  v.  Holmes,  12  Wend.  203,  1O4 

A  defendant  not  within  the  purview  of  the  stat- 
utes declaring  certain  actions  local,  is  not  entitled 
to  ask  a  change  of  venue  on  the  ground  that  the  ac- 
tion is  local;  his  remedy  is  by  demurrer,  plea  in 
abatement,  or  nonsuit  at  the  trial. 

Morgan  v.  Lyon,  12  Wend.  265,  125 

On  motion  to  change  venue,  plaintiff,  wishing  to 
change  it,  must  swear  unqualifiedly  that  he  has  wit- 
nesses of  equal  or  greater  number  than  defendants 
or  motion  will  be  granted. 

Sherwood  v.  Steele,  12  Wend.  294,  135 

In  action  against  public  officer,  venue  will  be 
changed  to  county  where  fact  complained  of  hap- 
pened; but  if  there  be  a  dispute  whether  action  be 
or  be  not  Jocal.motion  disposed  of  on  usual  grounds. 
Allen  v.  Forshay,  12  Wend.  217,  1O9 


WAIVER. 

The  question,  that  incorporated  company  having 
lawfully  entered  upon  the  land  became  trespasser 
ab  initio  through  delay  to  take  measures  to  gain  ti- 
tle not  having  been  replied  in  trespass,  is  waived. 
Bloodgood  v.  M.  &  H.  R.  R.  Co.,  14  Wend. 
51,  534 

WASTE. 

In  action  of  waste  against  tenant  for  life  or  years 
it  is  not  necessary  to  recite  or  refer  to  statutes  giv- 
ing the  action,  either  in  the  summons  or  decla- 
ration. 

Carris  v.  Ingatts,  12  Wend.  70,  56 

But  plaintiff  must  allege  in  the  declaration  a  seis- 
in in  fee  in  himself  as  well  as  a  demise  to  the  tenant, 
an  omission  to  do  so  is  not  cured  by  the  verdict. 

Idem.  56 

WATER  COURSES. 

See  RIPARIAN  RIGHTS. 

Owner  of  spring  cannot  divert  stream  flowing 
from  it  across  another's  land. 

Arnold  v.  Foot,  12  Wend.  330,  147 

Public  have  an  easement  in  a  stream  to  the  extent 
of  its  navigability  for  boats  or  rafts. 

People  v.  Canal  Appraisers,  13  Wend.  355,  4O1 

State  cannot  divert  water  nor  in  any  manner  ren- 
der it  less  useful  to  the  proprietors  of  the  shores 
without  due  compensation.  Idem.  4O1 

If  in  improvement  of  navigable  river,  waterfall 
in  a  tributary  stream,  a  non-navigable  river,  is  de- 
stroyed, proprietor  of  the  latter  is  entitled  to  com- 
pensation. Idem.  4O1 

WILLS. 

See  DEVISE,  TRUSTS,  ETC. 

How  far  parts  of  will  sustained  where  parts  are 
void.  See, 

Salmon  v.  Stuyvesant,  16  Wend.  321,        1114 
Latter  of  repugnant  provisions  in  will  prevails. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

WITNESSES. 

See  TRIAL,. 

Though  mutual  releases  executed  between  plaint- 
iff and  witness,  if  witness  is  still  liable  for  costs  to 
defendant,  he  is  incompetent  for  plaintiff. 
Ontario  Bk,  v.   Worthington,  12  Wend. 

593,  242 

Where  attorney  prosecuting  suit  claims  costs  of 
assignee  of  chose  in  action,  the  assignor  is  compe- 
tent for  him  in  suit  for  his  taxable  costs. 

Watson  v.  Smith,  13  Wend.  51,  291 

A  release  by  a  member  of  a  law  firm  to  his  part- 
ner, the  attorney  of  record  in  a  suit,  renders  him 
competent  in  action  for  taxable  costs  in  such  suit. 
Ward  v.  Lee,  13  Wend.  41,  288 

In  action  for  alleged  false  return  of  execution, 
consisting  in  applying  proceeds  of  sale  to  one  exe- 
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cution  and  returning1  another  nuUa  bona,  one  of 
plaintiffs  in  execution  which  moneys  were  applied 
on,  is  incompetent  for  sheriff,  though  sheriff  has 
executed  release  to  him,  and  discharged  him  from 
all  liability  for  contribution  on  bond  of  indemnity 
to  sheriff. 

Benjamin  v.  Smith,  12  Wend.  404,  174 

One  who  becomes  surety  on  a  simple  request  of  a 
third  person  has  no  claim  against  such  third  person, 
and  the  latter  is  not  an  incompetent  witness. 
Mulheran's  Exr's  v.  Oillespie,  12  Wend. 

349,  154 

Agent  who  has  made  advances  on  goods,  releasing 
his  interest,  is  competent  for  principal  in  action  for 
false  representations  made  to  agent  as  such. 

Raymond  v.  Howland,  12  Wend.  176,  94 

Objection  to  competency  of  witness  on  ground  of 
interest  must  be  taken  before  the  closing-  of  the 
proofs  or  it  is  waived. 

Gregory  v.  Dodge,  14  Wend.  593,  726 

One  not  a  party  admitted  by  pleadings  to  be 
partner  of  complainants  is  competent  for  defendant 
notwithstanding  effect  of  his  testimony  was  to 
charge  complainants  with  debt  for  which  he  was 
individually  liable,  where  there  was  no  other  proof 
of  complainant's  liability  independent  of  such  testi- 
mony. Idem.  726 
Grantor  of  plaintiff  in  ejectment  is  competent 
for  him  when  duly  released.althougb  deed  executed 
by  him  may  be  void  under  the  Statute  to  Prevent 
Champerty  and  Maintenance  as  to  third  persons. 

Van  Hoesen  v.  Benham,  15  Wend.  164,       822 
In  suit  against  corporation  of  a  city,  mayor  is 
competent  for  defendants  although  named  in  suit 
as  a  constituent  member  of  the  corporation. 
Van  Warmer  v.  Mayor,  etc.,  of  Albany, 

15  Wend.  262,  858 

Teller  of  a  bank,  ex  necessitate,  is  competent  for 
the  bank,  although  he  has  given  a  bond  with  sure- 
ties for  the  correct  discharge  of  his  duties. 

17.  S.  Bank  v.  Stearns,  15  Wend.  314,  877 

Equitable  interests  of  a  witness  go  to  his  credi- 
bility, not  to  his  competency. 

Ward  v.  Lee,  13  Wend.  41,  288 

The  admission  by  party  in  possession  of  land,  that 
he  should  prefer  that  plaintiff  might  succeed,  bop- 
ing  to  purchase  from  him  on  better  terms  than  de- 
fendant, goes  to  his  credibility— not  to  his  compe- 
tency. 

Jackson  v.  Leek,  12  Wend.  105,  69 

Evidence  admissible  to  show  that  witness  had  on 
previous  occasions  given  same  relation  of  facts  to 
which  he  has  testified  where  he  is  impeached  by  ad- 
versary testimony. 

People  v.  Vane,  12  Wend.  78.  59 

Proof  that  a  witness  is  a  p_ublic  prostitute  is  inad- 
missible for  the  purpose  of  impeaching  her. 

Bakeman  v.  Rose,  14  Wend.  105,  553 

1278 


A  party  cannot  discredit  a  witness  as  to  evidence 
given  for  him  on  cross-examination  which  is  wholly 
disconnected  with  direct  examination. 

People  v.  Moore,  15  Wend,  419,  914 

Declarations  by  witness  after  leaving- stand,  that 

what  he  had   testified  to  was  a  sheer  fabrication, 

may  be  given  in  evidence  to  impeach  his  credibility. 

Idem.  914 

Where  witness  is  impeached,  his  examination  be- 
fore magistrate  in  prosecution  of  offense  against  an- 
other, is  admissible  in  support  of  testimony  and  also 
to  invalidate  testimony  of  magistrate  in  account 
given  by  him  of  facts  testified  to.  Idem.  914 

Witness  is  entitled  to  reasonable  time  for  travel, 
availing  himself  of  the  ordinary  modes  of  convey- 
ance; he  cannot  limit  his  traveling  to  thirty  miles 
per  day,  nor  be  required  to  travel  on  Sunday, 

Wilkie  y.  Chadwick,  13  Wend.  49,  291 

Nothing  will  excuse  non-attendance  of  witness 
duly  subpoenaed  except  extreme  poverty  and  utter 
inability  to  attend,  or  sickness  of  himself  or  family, 
conclusively  proved. 

People  v.  Davis,  15  Wend.  602,  98O 

When  contempt  is  not  purged  witness  will  be  fined 
costs  of  attachment,  and  full  amount  of  costs  of  cir- 
cuit incurred  by  party  where  trial  is  put  off  in  con- 
sequence of  his  non-attendance.  Idem.  98O 

Non-attendance  of  witnesses  duly  subposnaed 
may  be  proved  by  parol. 

Coggswell  v.  Meech,  12  Wend.  147,  84 

Privileg-e  to  refuse  to  disclose  privileged  com- 
munications, whether  privilege  of  party  or  witness, 
and  whether  testimony  thus  given  can  be  rejected 
by  the  court  unless  objected  to  by  the  party,  quaere. 
Johnson  v.  Johnson,  14  Wend.  637,  743 

Witness,  in  court's  discretion,  allowed  to  be  re- 
examined  after  cross-examination,  both  as  to  new 
matter  and  to  explain  expressions  or  motives  of 
witnesses,  etc. 

Clarke  v.  Vorce,  15  Wend.  193,  833 

WRITS. 

The  words  "eighth  day  of  July  next"  in  return 
to  process  will  be  read  eighth  day  of  July  next  after 
the  seventh  day  of  July,  the  teste  of  the  writ. 

Scott  v.  Adams,  12  Wend.  218,  109 

One  having  right  to  slave's  labor  or  service  may 
remove  him  under  writ  de  homine  repligiando  sued 
out  under  authority  of  state  law. 

Jack  v.  Martin,  12  Wend.  311,  141 

See  same  case  in  error,  14  Wend.  507, 
In  writ  of  right   demandant   must   recover   on 
strength  of  his  own  title. 

Bradstreet  v.  Clarke,  12  Wend.  602,  245 

Actual  entry  is  not  necessary  to  maintain  writ  of 
right  where  premises  are  wild  and  uncultivated. 
Idem.  24& 

WEND.  12,  13,  14,  15,  16. 
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